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PREFACE. 


"If"  ORE  than  twenty  years  have  passed  since  the  publication,  in  two 
li-L  volumes,  of  the  original  edition  of  this  Digest.  Several  supplements 
have  followed,  but  the  last  of  them  has  been  issued  five  years.  This  Digest 
has  had  extraordinary  favor.  But  the  inconvenience  of  increasing  supple- 
ments has  caused  many  arid  vigorous  requests  for  a  new  compilation.  It  hag 
taken  an  unexpected  amount  of  time  and  money  to  prepare  it,  and  has  caused 
some  disappointments  and  impatience.  But  it  is  hoped  there  will  be  a  cor- 
responding satisfaction  with  the  work  now  completed.  The  purpose  hag 
been  to  make  it  the  permanent  standard  Digest  of  these  reports,  needing  no 
recompilation. 

An  extraordinary  feature  of  this  work  cpnsists  in  appending  to  each  digest 
statement  a  list  of  all  the  cases  in  the  Federal  and  state  courts  which  have 
cited  the  digested  case  on  that  point.  In  a  few  instances  the  number  of  such 
citations  is  so  great  that  a  large  number  of  them  might  possibly  have  been 
omitted  without  serious  loss.  But  these  are  exceptional  instances,  and  it  has 
seemed  best  strictly  to  follow  the  rule  to  include  all  citations  which  the  courts 
have  made,  whether  many  or  few. 

The  citations  following  a  digest  paragraph  enable  one  who  finds  any  point 
which  he  seeks,  to  trace  that  point  quickly  into  all  the  decisions  of 'his  own 
state  or  of  any  other  state  which  have  cited  the  digested  case  on  that  proposi- 
tion. He  finds  the  citations  on  that  point  at  the  same  time  he  finds 
the  digest  statement,  and  he  finds  them  segregated  from  other  citations  that 
may  have  been  made  of  the  same  case  on  other  points. 

The  editorial  notes  in  the  Lawyers  Edition  of  the  United  States  Supreme 
Court  Reports  are  referred  to  tljroughout  the  Digest,  in  the  division  or 
jJubxHvision  of  the  subject  to  which  they  relate,  and,  in  the  same  way,  but 
inclosed  in  brackets,  references  are  made  to  pertinent  annotations  in  the 
Law^^ers  Reports  Annotated. 

The  classification  herein  is  not  greatly  different  from  that  of  the  original 
edition.  But  many  years'  experience  has  led  to  many  improvements.  In 
general,  it  harmonizes  with  the  classification  in  the  Digest  of  the  Lawyers 
Beportd  Annotated  and  the  Century  Digest.    Being  a  digest  of  Federal  rei 


ports  only,  the  Federal  character  of  materials  requires  an  especial  develop- 
ment of  some  portions  of  the  classification.  The  use  of  cross-references  has 
been  developed  herein  to  an  extent  never  before  known  in  a  digest  of  the  de- 
cisions of  this  court.  They  are  made,  not  only  to  subjects  and  to  divisions 
and  subdivisions  of  subjects,  but  even  to  particular  paragraphs  where  these, 
may  illustrate,  restrict,  modify,  or  throw  any  valuable  light  upon,  decisions 
found  elsewhere  in  the  work.  The  great  number  of  these  cross-references 
will  be  apparent  on  slight  examination,  but  the  extraordinary  degree  of  time 
land  patience,  as  well  as  skill,  required  in  this  work  of  weaving  together  the 
multitude  of  propositions  in  this  Digest,  so  that  each  can  be  seen  quickly  in 
its  relation  to  all  the  others,  few  can  appreciate.  A  single  instance  illus- 
trates theit  use.  On  page  1128  of  this  volume,  under  the  heading  "Rights  of 
purchaser  of  stolen  bonds,"  is  a  cross-reference,  for  rights  in  a  stolen  treasury 
note,  to  ^^Bills  and  Notes,  280."  Such  kindred  decisions  on  diiferent  sub- 
jects show  that  no  one  can  afford  to  overlook  or  disregard  these  invaluable 
references. 

The  Tables  of  Cases  contained  in  Volume  Six  have  features  of  exceptional 
value  which  will  be  more  fully  pointed  out  in  the  preface  to  that  volume. 
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ABANDONED  AND  CAPTURED 
PROPERTY. 


/.  /ft  General,  1-4, 

I/.  IPatcers,  Duties,  and  lAdMlUiea  of 
Treaeury  OfJUoers  and  Agents,  5- 
11, 

III.  (Hmership,   Sale,    and   Receipt   of 

Proceeds,  12-18, 

IV,  BiffHt  to  Benefits,  19-27, 

V,  Aid  and  Comfort  to  Enemy  as  Dep- 
rivation of  Benefits,  28-32, 

Services  in  Delivering  to  Qovemment  as 
Basis  of  Claim,  see  Claims,  12. 

Competency  of  Former  Owner  of,  as  Wit- 
ness, see  Court  of  Claims,  15. 

Conclusiveness  of  Judgment  of  Court  of 
Claims,  see  Judgment,  350. 

Effect  of  Pardon,  see  Pardon  and  Amnesty, 
V.  b. 

Rights  of  Agent  for  Purchase  of,  see  Prin- 
cipal and  Agent,  163. 

Repeal  of  Statute  as  to,  see  Statutes,  621. 


/.  In  Oeneral. 

1.  Section  1  of  the  abandoned  and  cap- 
tured property  act  expressly  excludes  from 
its  operation  property  which  has  been  used 
to  carry  on  war  against  the  United  States. 
SUwson  V.  United  States,  16  Wall.  310, 

21 :  356 

2.  Aogust  20, 1866,  is  the  date  of  the  sup- 
pmsion  of  the  Rebellion,  as  respects  the 
rights  intended  to  be  secured  by  the  aban- 
doned and  captured  property  act.  United 
States  V.  Anderson.  9  Wall.  56.  19:  615 
Cited  In  McKee  v.  Rains,  10  Wall.  25,  19  L. 

U.  8.  Dig.— 1. 


ed.  861— Levy  v.  Stewart  11  Wall.  253, 
20  L.  ed.  80 — Burke  t.  Mlltenberger  (Burke 
V.  Tresre)  19  Wall.  525,  22  L.  ed.  159— 
McKlrath  t.  United  States,  102  U.  S.  488, 
26  L.  ed.  191 — ^Austin  ▼.  United  States,  166 
U.  S.  421,  89  L.  ed.  208,  16  Sup.  Ct.  Rep. 
137 — Montgomery  t.  United  States,  6  Ct. 
CI.  061— Mills  V.  United  States,  6  Ct.  CI. 
268— Lapene  t.  United  States,  6  Ct.  CI. 
869 — Hamner  v.  United  States,  13  Ct.  CI.* 
10— Carrer  t.  United  States,  16  Ct.  CI.  383 
—Wade  V.  United  States,  21  Ct.  CI.  144— 
Carter  t.  United  States,  23  Ct.  CI.  32&— 
Chappelle  v.  Olney,  1  Sawy.  406,  Fed.  Cas. 
No.  2,613— Philips  V.  Hatch,  1  Dill.  675, 
Fed.  Cas.  No.  11,094 — United  States  v. 
1,500  Bales  of  Cotton,  Fed.  Cas.  No.  16,- 
958 — Nelson  v.  Manning,  63  Ala.  552 — 
Perkins  v.  Rogers,  35  Ind.  146,  9  Am.  Rep. 
639 — State  ex  rel.  Belden  v.  Burgess,  23  La. 
Ann.  226. 

8.  Captured  property,  within  the  meaning 

of  the  act  of  March  12,  1863,  is  that  which 

has  been  seized  or  taken  from  the  enemy's 

possession  by  the  military  and  naval  forces 

of   the    United   States.     United   States   v. 

Padelford,  9  Wall.  531,  19:  788 

Cited  In  Haycraft  t.  United  States,  22  Wall. 

93,  22  L.  ed.  741 — Lamar  t.  Browne,  92  U. 

S.    103,    23    L.    ed.    653— Young    v.    United 

States,  97  U.   S.  58,  24   L.  ed.  997 — Gilmer 

y.   United   States,   14    Ct.    CI.   186 — Thomas 

▼.  United  States,   15  Ct.   CI.  342 — Bumhaln 

V.  United  States,  32  Ct.  CI.  891. 

4.  The  remedy  provided  by  the  abandoned 
and  captured  property  act  for  the  restora- 
tion of  property  taken  thereunder  is  exclu- 
sive of  all  others.  Haycraft  v.  United 
States,  22  Wall.  81,  22:  738 

Cited  In   Burke  v.   United   States,   13   Ct.   CI. 

230 — Winchester   v.    United    States,    14    Ct. 

CI.  49 — McKeever  v.   United  States,   14    Ct. 

Cl.  424— Webb  ▼.  United  States,  20  Ct.  CI. 

499_Waae  v.  United  States,  21  Ct.  Cl.  144 
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— Central   Stock  Yards  Co.  t.  Loalsrllle  & 
N.  B.  Co.  112  Fed.  826. 


JI.  PowerSf   IHUies,   and  LidbiUHes  of 
Tretuury  Offloera  and  Agents. 

Power  of  Courts  to  Review  Allowance  of 
Expenses,  see  Courts,  236. 

Jurisdiction  to  Prevent  Sale,  see  Courts, 
545. 

Presumption  as  to  Performance  of  Dutj, 
see  Evidence,  476,  477. 

Writ  of  Sequestration  for  Cotton  in  Posses- 
sion of  Treasury  A^ent,  see  Writ  of 
Sequestration. 

5.  Assistant  special  agents  of  the  Treas- 
ury had  no  power  to  make  a  contract  for 
the  collection  and  deliverv  of  abandoned  or 
captured  property.  Whiteside  v.  United 
States,  93  U.  S.  247,  23:  882 

6.  Supervising  special  agents  could  make 
a  contract  for  the  collection  and  delivery  of 
abandoned  or  captured  property,  but  could 
not  ratify  a  contract  made  by  an  assistant 
special  agent  which  they  were  not  author- 
ized to  make.  Whiteside  v.  United  States, 
93  U.  S.  247,  23:  882 

7.  Under  the  Treasury  regulations,  only 
supervising  special  agents  oould  bind  the 
United  States  by  contracts  for  the  delivery 
of  abandoned  and  captured  property,  and  no 
such  contract  bound  the  government  unless 
it  was  in  writing.  An  oral  oontract  for  that 
purpose,    made    with   an    assistant   special 

.agent,  is  not  binding  upon  the  United 
States.  Camp  v.  United  States,  113  U.  8. 
646,  5  Sup.  a.  Rep.  687,  28:  1081 

Cited  In  Bowe  v.  United  SUtes,  42  Fed.  781 

— Douglas   County  t.   Keller,  48  Neb.  644, 

62  N.  W.  60. 

8.  Captors  of  property,  under  the  aban- 
doned and  captured  property  act,  are  the 
agents  of  the  government,  and  those  ag- 
grieved must  look  to  the  government  only 
for  their  indemnity.  Lamar  v.  Browne,  92 
U.  S.  187,  23:  650 

9.  The  Secretary  of  the  Treasury's  ap- 
proval of  expenses  in  the  collection  and  sale 
of  abandonea  property  is  conclusive  evidence 
that  they  were  proper  and  necessary,  in  the 
absence  of  fraud,  or  of  proof  that  they  were 
incurred  in  violation  of  some  positive  statute 
or  of  public  policy.  United  States  v.  John- 
ston, 124  U.  S.  236,  8  Sup.  Ct.  Rep.  446, 

31:389 

10.  Agents  of  the  government  to  receive 
and  collect  captured  property,  if  they  fol- 
lowed the  law,  were  not  liable  to  suit  by 
the  owners.    Lamar  v.  Browne,  92  U.  S.  187, 

23:650 
Bissell  V.  Heyward,  96  U.  S.  580,  24:  678 
Cited  in  Dow  v.  Johnson,   100  tJ.  S.   169,  26 

L.  ed.  636 — Gooch  v.  United  States,  15  Ct. 

CI.  288— Webb  v.  United  States,  20  Ct  CI. 

499. 

11.  In  an  action  of  trover  brought  against 


a  former  Secretary  of  the  Treasury  of  the 
United  States,  in  a  court  other  than  the 
court  of  claims,  to  recover  a  sum  of  money 
as  the  value  of  certain  cotton  alleged  to 
have  been  the  private  property  of  the  plain- 
tiff, the  fact  that  it  was  taken  in  good 
faith  as  being  abandoned  or  captured  prop- 
erty is  a  bar  to  the  action,  under  the  act 
of  July  27,  1868,  chap.  276,  §  3,  15  Stat, 
at  L.  243,  U.  S.  Comp.  Stat.  1901,  p.  736, 
whether  or  not  the  cotton  was  in  fact  aban- 
doned or  captured  within  the  act  of  1863. 
Lamar  v.  McCuUoch,  115  U.  S.  163,  5  Sup. 
a.  Rep.  1177,  23:  360 


///.  Otonership,    Sale,    and   Receipt   of 

Proceeds, 

Sufficiency   of  Finding  as  to  Payment   of 

Proceeds,  see  Appeal  and  Error,  5178. 

Requiring  Payment  of  Proceeds  intoTreas- 

^  ury,  see  Appeal  and  Error,  5194. 
Evidence   of   Ownership  in  Administratrix, 

see  Evidence,  2236. 
See  also  infra,  20,  21,  27,  29. 

12.  By  the  abandoned  or  captured  prop- 
erty act.  Congress  constituted  the  govern- 
ment a  trustee  for  so  much  of  this  property 
as  belonffed  to  the  faithful  nouthem  people; 
and,  while  directing  that  all  uf  it  should  be 
sold  and  its  proceeds  paid  into  the  Treas- 
ury, gave  to  this  class  of  persons  an  oppor- 
tunity, at  any  time  within  two  years  after 
the  suppression  of  the  Rebellion,  to  bring 
their  suit  in  the  court  of  claims,  and  es- 
tablish their  right  to  the  proceeds  of  th->t 
portion  of  it  which  they  owned.  United 
States  V.  Anderson,  9  Wall.  56,  19:  615 
Cited  in  United  States  v.  Klein,  18  Wall.  149, 

20  L.  ed.  526 — Haycraft  v.  United  States, 
22  WaU.  96.  22  L.  ed.  742— Briggs  v.  Unit- 
ed States,  148  U.  S.  358,  86  L.  ed.  186, 
12  Sup.  Ct.  Rep.  391 — Brown  v.  United 
States,  6  Ct  CI.  178 — Dent  v.  United  States, 
8  Ct.  CI.  478 — Barke  v.  United  States,  13 
Ct  CI.  237— Bice  v.  United  States,  21  Ct 
CI.  422— Griffin  v.  United  States,  25  Ct  CI. 
295. 

13.  Under  the  proclamation  of  pardon  of 
Dec.  8th,  1863,  and  the  captured  and  aban- 
doned property  act,  the  government,  when 
the  property  was  sold,  became  a  trustee, 
holding  the  proceeds  of  the  petitioner's  prop- 
erty for  his  benefit.  United  States  v.  Padel- 
ford,  9  Wall.  531,  19:  788 
Cited  in   Brown   v.   United   States,   6    Ct   CI. 

178 — Dent  v.  United  States,  8  Ct  CI.  480— 
Barke  v.  United  States,  13  Ct  CI.  237— 
Bice  V.  United  States,  21  Ct  CI.  422. 

14.  By  the  abandoned  and  captured  prop- 
erty act  no  titles  were  devested  in  the  insur- 
gent states,  unless  in  pursuance  of  a  judg- 
ment rendered  after  due  legal  proceedings, 
except  titles  to  property  us^  in  actual  lios- 
tiliUes.  United  States  v.  Klein,  13  Wall. 
128,  20:  519 

15.  The  government  by  that  act  constitut- 
ed itaelf  the  trustee  for  those  who  are  en- 
titled to  the  proceeds  of  abandoned  and  cap- 
tured property,  with  the  exception   above 
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stated.     United   States  y.  Klein,  13  Wall. 
128,  20: 519 

0it9d  In  Aostln  t.  United  States,  155  U.  8. 
424,  39  L.  ed.  209.  15  Sup.  Ct  Rep.  167>— 
Dent  V.  United  States,  8  Ct.  CI.  480— 
Villalonga  ▼.  United  SUtes,  10  Ct.  CI.  4.'{2 
— Borke  ▼.  United  SUtes,  13  Ct.  CI.  237— 
Winchester  v.  United  States,  14  Ct.  CI.  58 
— ^Rice  T.  United  States,  21  Ct.  CI.  410— 
Broadway  t.  Ehem,  71  N.  C.  200. 

16-7.  The  abandoned  and  captured  prop- 
erty act,  as  extended  by  tlie  act  of  July  2, 
1864,  antliorizes  a  recovery  in  the  court  of 
claims  for  the  proceeds  of  property  captured 
and  sold  by  the  military  authorities  without 
judicial  condemnation,  after  July  17,  1862, 
and  before  March  12,  1863,  but  accounted 
for  and  credited  by  the  Secretary  of  the 
Treasury  to  the  abandoned  and  captured 
property  fund  in  the  treasury.  United 
States  V.  Pugh,  99  U.  S.  265,  25:  322 

1&  The  object  of  the  abandoned  and  cap- 
tured property  act  of  March  12, 1863,  was  to 
provide  for  the  sale  of  the  property  of  in- 
dividuals, and  payment  of  proceeds  into  the 
Treasury,  in  trust;  and  to  authorize  the 
court  of  claims  to  direct  the  payment  of  the 
proceeds  thereof  to  the  claimant  upon  proof 
of  ownership  and  that  he  had  not  eiven  aid 
and  comfort  to  the  Confederacy.  Young  v. 
United  States,  97  U.  S.  39,  24:  992 

Cited  In  Winchester  ▼.  United  States,  14  Ct. 

CL  42 — Webb  v.  United   States,  20   Ct   CI. 

499 — Campbell  v.  United  States,  28  Ct  CI. 

510. 


rF.  Right  to  Benefits, 

Division  of  Proceeds  of  Intermingled  Mass, 
see  Accession  and  Confusion,  5. 

Claim  or  Award  as  Assets,  see  Bankruptcy, 
110. 

Claims  against  United  States  Generally  for 
Proceeds,  see  Claims,  141-144. 

Assignment  of  Claims,  see  Claims,  43. 

(Stizensbip  Essential  to  Claim,  see  Claims, 
75. 

Form  of  Judgment  in  Court  of  Claims,  see 
Claims,  199,  200. 

Set-Off  of  Taxes  Leviable  on  Property,  see 
Claims,  39. 

Right  of  Insurance  Company  Created  in  In- 
surgent State,  see  Corporations,  51. 

19.  All  who  have  in  fact  maintained  a 
loyal  Adhesion  to  the  Union  are  protected  in 
their  rights  to  captured  as  well  as  to  aban- 
doned property.  United  States  v.  Alexander 
'Mrs.  Alexander's  Cotton)   2  Wall.  404, 

17:  915 
Cited  in  Briggs  ▼.  United  States,  143  U.  S. 
357,  86  U  cd.  185,  12  Sup.  Ct.  Bep.  391— 
Aostlo  ▼.  United  States,  155  U.  S.  427,  39 
L.  ed.  210,  15  Sup.  Ct.  Rep.  167 — Bond  v. 
UDit«d  States,  2  Ct  CI.  584— Mills  v.  Unit- 
ed States,  6  Ct  CI.  268 — Slawson  v.  United 
States,  6  Ct  CL  372— Wltkowskl  v.  United 
States,  7  Ct  CI.  488 — Moore  v.  United 
States,  10  Ct  CI.  881 — Winchester  v.  Unit- 
ed States,  14  Ct  CI.  45— Camp  v.  United 
States,  15  Ct  CI.  488 — ^Reynolds  v.  State, 
04  H.   C.  482. 


20.  The  ownership  to  be  proved  is  that 
which  existed  at  the  time  of  abandonment 
or  capture,  and  the  right  to  the  proceeds  is 
that  which  existed  at  the  time  of  the  peti- 
tion filed  in  the  court  of  claims.  Carroll 
V.  United  States,  13  Wall.  151,  20:  565 

21.  The  ''owner,"  spoken  of  in  the  3d  sec- 
tion of  the  abandoned  and  captured  proper- 
ty act  as  having  a  right  to  the  proceeds 
thereof, — defined.  A  factor  who  made  ad- 
vances before  capture  is  not  such  owner, 
and  can,  at  most,  recover  only  to  the  extent 
of  his  lien.  United  States  v.  Villalonga,  23 
Wall.  35,  23 :  64 
Cited   In   Glover  v.   United   States,   164   U.   S. 

801,  41  L.  ed.  442,  17  Sup.  Ct  Rep.  95— 
Hamner  v.  United  States,  18  Ct  CI.  10 — 
Burke  v.  United  States,  18  Ct.  CI.  236  — 
Meriwether  v.  United  States,  13  Ct.  CI. 
267— Thomas  v.  United  States,  15  Ct  CI. 
350 — ^Trlpp  V.  United  States,  19  Ct.  Cl. 
668 — Newman  v.  United  States,  21  Ct  Cl. 
211. 

22.  A  purchaser  during  the  Civil  War  of 
a  boat  under  charter  m  the  Confederate 
service  consented,  under  the  necessity  of 
the  case,  to  its  continuance  in  such  service, 
and  had  no  greater  rights  in  regard  thereto 
under  the  captured  and  abandoned  proper- 
ty act  than  his  vendor  would  have  had. 
Slawson  v.  United  States,  16  Wall.  310, 

21 :  356 
Cited  in  Ross  v.  United  States,  12  Ct  Cl.  574. 

23.  An  insurance  corporation  created  dur- 
ing the  war  by  an  insurrectionary  state  is 
a  lawful  corporation,  and  may  sue  for  the 
proceeds  of  property  under  the  abandoned 
and  captured  property  act.  United  States 
V.  Home  Ins.  Co.  22  Wall.  99,  22:  816 

24.  Where  the  agreement  to  sell  passes  no 
title,  the  vendee  cannot,  but  the  vendor  can, 
sue  in  the  court  of  claims  for  the  proceeds 
of  the  property  under  the  abandoned  and 
captured  property  act.  United  States  v. 
Woodruff  (The  Elgee  Cotton  Cases)  22 
Wall.  180,  22:  863 
Cited  In  Bouchard  v.  Parker,  82  La.  Ann.  539 

— Scudder  v.  Ames,  142  Mo.  243,  43  S.  W. 
659. 

25.  One  who  sold  his  cotton  to  the  Con- 
federate States  could  not  afterwards  recover 
of  the  United  States  the  value  of  the  same 
cotton,  although  it  was  seized  and  sold  un- 
der the  abandoned  and  captured  property 
act  and  the  proceeds  paid  into  the  Treasury. 
Whitfield  V.  United  States,  92  U.  S.  165, 

23:  705 
DisapiMroved  in  Clements  v.  Yturrla,  81  N.  Y. 
290. 

Cited  in  Walker  v.  United  States,  12  Ct  CI. 
430 — ^Toung  V.  United  States,  12  Ct  Cl. 
693 — Briggs  v.  United  SUtes,  25  Ct  CI. 
185 — Bumhaln  v.  United  States,  32  Ct  Cl. 
391 — Clements  v.  Yturrla,  14  Hun,  152. 

26.  The  purchase  of  cotton  within  the  in- 
sureents'  country  by  one  within  the  nation- 
al Unas,  being  illegal,  could  not  give  the 
purchaser  a  right  to  claim  the  proceeds  when 
the  property  had  been  subsequently  seized 
under  the  abandoned  and  captured  property 


ABANDONED  AND  CAPTURED  PROPERTY,    V.;  ABANDONMENT. 


act.     Walker  v.  United  SUtes,  106  U.  S. 
413,  1  Sup.  Ct.  Rep.  300,  27: 166 

27.  A  resident  of  Georgia,  who  left  his 
state  when  it  seceded,  and  went  to  Indiana, 
where  he  remained  until  the  end  of  the  war, 
may  recover  for  cotton  bought  by  an  agent 
whom  he  appointed  before  leaving,  and 
which  was  captured  by  the  United  States 
and  the  proceeds  deposited  in  the  Treasury 
under  the  abandoned  and  captured  property 
act.  United  States  v.  Quigley,  103  U.  S. 
595,  26: 524 

Cited  in   Carton   v.  Dunham,   121   U.   S.   430, 

20  L.  ed.  005,  7  Sup.  Ct.  Bep.  1030. 


F.  Aid  and  C€nnfort  to  Enemy  as  Dep* 
rivaUon  of  Benefits, 

See  also  supra,  18;  Embargo  and  Noninter- 
course,  90. ' 

28.  There  is  no  implied  proviso  by  the 
government  to  pay  the  disloyal  owner  for 
his  property  seized  and  sold  under  the  aban- 
doned and  captured  property  act.  Haycraft 
V.  United  States,  22  Wall.  81,  22:  738 

29.  The  abandoned  and  captured  property 
act  makes  the  ri^ht  to  recover  depend  upon 
proof  of  ownership  of  the  abandoned  or  cap- 
tured property,  of  right  to  the  proceeds,  and 
of  the  fact  that  the  owner  gave  no  aid  or 
comfort  to  the  Rebellion.  Carroll  v.  United 
States,  13  Wall.  151,  20:  565 
United  States  v.  Woodruff  (The  Elgee  Cot- 
ton Cases)  22  Wall.  180,  22:  863 

Cited  In  United  States  v.  Oillls,  95  U.  S.  417, 
24  L.  ed.  506 — Hamner  v.  United  States,  13 
Ct.  CI.  10 — Borke  v.  United  States,  13  Ct. 
CI.  286 — Meriwether  v.  United  States,  13 
Ct.  CI.  267^Thoma8  v.  United  States,  15 
Ct.  CI.  858— White  v.  United  SUtes,  19  Ct 
CI.  430— Brlffgs  v.  United  SUtes,  25  Ct. 
CI.    135. 

30.  Claimants  are  not  deprived  of  the  ben- 
efits given  by  the  abandoned  and  captured 
property  act  of  March  12,  1863,  because  of 
aid  and  comfort  to  the  Rebellion  not  volun- 
tarily given.  United  States  v.  Padelford,  9 
Wall.   631,  19:  788 

31.  Where  a  person  claimed  the  ownership 
of  the  property  at  the  time  of  its  capture, 
as  administratrix,  and  gave  no  aid  or  com- 
fort to  the  Rebellion,  she  is  entitled  to  re- 
cover the  proceeds  of  such  property  in  the 
court  of  claims,  although  her  intestate  gave 
aid  and  comfort  to  the  Rebellion.  Carroll 
v.  United  States,  13  Wall.  151,  20:  565 
Distinguished  In   Meldrlm   v.   United   States,   7 

Ct.   CI.  597. 

Cited  In  Green  v.  United  States,  8  Ct.  CI. 
420— Collie  V.  United  States.  12  Ct.  CI. 
701— Frlpp  V.  United  States.  19  Ct.  CI.  668 
— Newman  v.  United  States,  21  Ct.  CI.  206 
— Randolph  v.  United  States,  21  Ct.  CI. 
283. 

32.  A  purchaser  of  cotton  from  the  Con- 
federate States,  knowing  that  the  money 
lie  paid  for  it  went  to  sustain  the  Rebellion, 


cannot,  in  the  court  of  claims,  recover  the 
proceeds,  when  it  has  been  captured  and  sold 
under  the  abandoned  and  captured  property 
act.    Sprott  V.  United  States,  20  Wall.  459, 

22:371 

Dietinguiehed  in  Baldy  v.  Hunter,  171  U.  S. 

898,  48  L.   ed.   212,  18  Sup.   Ct.  Hep.  800. 

Cited  In  Whitfield  v.  United  States,  92  U.  S. 
170,  23  L.  ed.  707 — ^Toung  v.  United  States, 
97  U.  8.  58,  24  L.  ed.  997~Hou8ton  &  T. 
C.  R.  Co.  V.  Texas,  177  U.  S.  96,  44  L.  ed. 
687,  20  Sup.  Ct.  Bep.  545— Blewett  v.  Unit- 
ed States,  10  Ct.  CI.  246-~Walker  v.  United 
States,  12  Ct.  Ci.  428— Collie  v.  United 
States,  12  Ct.  Cl.  698— Winchester  v.  Unit- 
ed States,  14  Ct.  Cl.  44 — Gilmer  v.  Unit- 
ed States,  14  Ct.  Cl.  187— Brlggs  v.  Unit- 
ed States,  25  Ct.  Cl.  187 — Branch  v.  Haas. 
4  Woods,  589,  16  Fed.  55 — Snell  v.  Dwlght, 
120  Mass.  15— Whitfield  v.  United  States, 
51  How.  Pr.  420— Clements  v.  Yturrla,  14 
Hun,  152 — ClemenU  v.  Yturrla,  81  N.  T. 
290— Walker  v.  Beauchler,  27  Oratt  621. 


ABANDONMENT. 

Of  Action,  see  Limitation  of  Actions,  804. 

Of  Appeal  or  Writ  of  Error,  see  Appeal  and 
Error,  IV.  c. 

Of  Canal,  see  Appeal  and  Error,  1383. 

Of  Demurrer,  Presuniption  on  Appeal  as  to, 
see  Appeal  and  Error,  4118. 

Of  Exceptions,  Presumption  as  to,  see  Ap- 
peal and  Error,  4169. 

Of  Proceedings  against  Army  Officer,  sec 
Army   and  Navy,   47. 

Of  Assets  by  Trustee  in  Bankruptcy,  see 
Bankruptcy,  VI.  d. 

Of  Claim  against  United  States,  see  Claims, 
16-20. 

Of  Contract,  see  Contracts,  561,  581,  589. 

Of  Rights  under  Contract,  see  Contracts, 
607. 

Of  Copyright,  see  Copyright,  I.  f. 

Of  Power  of  State  Affectmg  Public  Interest, 
see  Corporations,  81. 

Of  Public  Duties  bv  Gas  Company,  Validity 
of  Agreement  for,  see  Corporations,  341. 

Of  County  Organisation,  see  Counties,  29. 

On  Dedication  to  Public,  see  Dedication,  7, 
15. 

Of  Objections  to  Deposition,  see  Deposi- 
tions, 68. 

Of  Domicil,  see  Domicil,  II. 

Of  Foreign  Domicil,  see  Prize  and  Capture, 
115. 

Of  Prior  Possession  of  Land,  see  Ejectment, 
26. 

Of  Condemnation  Proceedings,  see  Eminent 
Domain,  FV.  e. 

Of  Property  Obtained  under  Power  of  Emi- 
nent Domain,  see  Eminent  Domain,  70. 

Of  Homestead  Exemption,  see  Homestead, 

m. 

Of  Lands  by  Indians,  see  Indians,  114,  115. 
Of  Indian   Wife  as   Forfeiting  Membership 

in  Indian  Tribe,  see  Indians,  158. 
Of  Life  Insurance  Contract,  see  Insurance, 

393,  394. 
Of  Insured  Property,  see  Insurance,  XII.  b, 

2. 
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Of  Levy,  see  Judgment,  1096. 

Of  Mining  Claims,  see  Mines,  54-57,  63. 

Of   Intended   Contest   of  Mining  Claim   as 

Part    Performance    of    OnS    Contract, 

see  Contracts,  186. 
Of  Right  to  Redeem,  see  Mortgage,  524. 
Of  Patent,  see  Patents,  V.  g. 
Of  Right  to  Reissued  Patent,  see  Patents, 

DC  g. 
Of  Experiments   Looking  Towards   Patent, 

see  Patents,  309. 
Of   Unsuccessful   Experiment,   see   Patents, 

53. 
Effect  of,  on  Right  to  Patent,  see  Patents, 

422--I24. 
Of  Old   Pleading  by   Filing  New   One,   see 

Pleading,  789. 
Of   Time    Schedule   in   Mail    Contract,    see 

Poetoffice,  38. 
Of  Private  Land  Claim,  see  Evidence,  747, 

748,  2353-2355;   Private  Land  Claims, 

284-290. 
Of  Public  Land,  see  Appeal  and  Error,  4583. 
Of  Right  of  Way  Granted  to  Railroads  in 

Public  Lands,  see   Public  Lands,   322- 

324. 
Of  Pre-emption  Settlement  and  Claim,  see 

Public  Lands,  785-788. 
Of  Exceptions  to  Master's  Report,  see  Ref- 
erence, 88. 
Of  Contract  for  Purchase  of  Personalty,  see 

Sale,  174. 
Of  Seizure,  see  Admiralty,  414;  Slaves,  80. 
Of  Charter  Party  by  Government,  see  Ship- 
ping, 110. 
Of  Vessel,  see  Salvage,  14,  17,  30;  Shipping, 

149,  379,  424. 
Of  Voyage  by  Vessel,  see  Shipping,  143. 
Of  Power  to  Tax,  see  Taxes,  354. 
Of  Trademark,  see  Trademark,  V. 
Reasonableness  as  to  Time  for,  as  Question 

for  Jury,  see  Trial,  168,  164. 
Remedy  of  Party  Voluntarily  Abandoning 

Suit,  see  Abatement  and  Revival,  64. 
As  Ground  for  Divorce,  see  Divorce  and  Sep- 
aration, 6. 
By  Conveyance  of  Mining  Claim,  see  Dower, 

8. 
By  Specific  Protest,  of  General  Prospective 

Protest  against  Illegal  Duties,  see  Du- 
ties, 538. 
Prima   Fade  Evidence  of  Abandonment  of 

Mail  Contract,  see  Evidence,  2502. 
Revocation  of,  as  Question  of  Fact,  see  Trial, 

365. 
Question  of  Law  or  Fact  as  to  Intent  to 

Abandon  Patent,  see  Trial,  261,  262. 

Property  is  abandoned  when  its  posses- 
sion IS  voluntarily  forsaken  by  its  owner. 
The  Mary,  2  Wheat.  123,  4:  200 

Cited  in  Eadfl  v.  Braselton,  22  Ark.   509,   79 

Am.   Dec.  8S. 


ABATEMENT. 

Of  Action,  see  Abatement  and  Revival. 
Of  Bridge  over  Navigable  Stream,  see  Judg- 
ment, 1133. 
Of  Nuisance,  see  Nuisances,  II.  c. 


a.  In  Oeneral. 

On  Dissolution  of  Corporation,  see  Banks, 

__   , , _.  372;   Corporations,  695. 

Of  Verdict  for  Defect  in  Form,  see  Trial,  |  What  Law  Governs,  see  Conflict  of  Laws, 
872.  200,  202. 


ABATEMENT  AND  REVIVAL. 

/.  In  General,  X-4, 
II.  Grounds  for  Abatement,  6' 62, 
a.  In  General,  5-0. 
ft.  Marriage,  7. 
e.  Death,  8-30. 

d.  Termination  of  Office,  31 -7, 

e.  Pendency  of  action,  38-60. 

f.  Irregularity  of  Procedure,  61'2, 
III.  Revival,    63-82. 


I,  In  General, 

Of  Appeal  or  Writ  of  Error,  see  Appeal  and 

Error,  IV.  c. 
Review  of  Decision  on  Plea  in  Abatement, 

see  Appeal  and  Error,  4363-4365. 
What  Law  Governs,  see  Conflict  of  Laws, 

200-202. 
Costs  in  Suit  as  Abated,  see  Costs  and  Fees, 

16. 
Discontinuance  of  Action,  see  Dismissal  and 

Discontinuance. 
Burden  of  Proof,  see  Evidence,  169.  170. 
Effect  of  Abated  Action  on  Running  of  Lim- 
*      itations,  see  Limitation  of  Actions,  583. 
Plea  in  Abatement,  see  Criminal  Law,  129, 

130;   Pleading,  III.  d. 
By  Repeal  of  Statute  Conferring  Jurisdic- 
tion, see  Statutes,  666-671. 

1.  Whether  an  action  survives  depends  on 
the  substance  of  the  cause  of  action,  not  on 
the  form  of  proceeding  to  enforce  it.  Re 
Schreiber  (Schreiber  v.  Sharpless)  110  U.  S. 
76,  3  Sup.  Ct.  Rep.  423,  28:  65 
Cited  In  Patton  v.  Brady,  184  U.  S.  612,  46  L. 

ed.  716,  22  Sup.  Ct.  Rep.  498 — Warren  v. 
Fnrstenheim,  1  L.E.A.  42,  35  Fed.  695— 
Webber  v.  St.  Paul  City  R.  Co.  38  C.  C. 
A.  84,  97  Fed.  14&— Y-ta-tah-wah  v,  Bebock, 
109  Fed.  265. 

2.  The  question  whether  a  particular 
cause  of  action  is  of  a  kind  that  survives  is 
a  question,  not  of  procedure,  but  of  right. 
Gerling  v.  Baltimore  &  O.  R.  Co.  (Martin 
V.  Baltimore  A  O.  R.  Co.)  151  U.  S.  673,  14 
Sup.  Ct.  Rep.  533,  38:  311 
Cited  in   Cooper  v.  Shore  Electric  Co.  63  N. 

J.   L.   559,   44   Atl.   633. 

3-4.  [A  plea  in  abatement  that  the  plain- 
tiff is  a  feme  covert  must  be  supported  by 
affidavit,  and  this  cannot  be  supplied  after 
motion  to  strike  out  the  plea.  Rapp  v. 
Elliot  (Pa.  Sup.  Ct.)  2  Dall.  184.      1:  341] 


//.  Grounds  for  Abatement. 


6 
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8tate  Laws  and  Decisions  as  Rule  of  De- 
cision in  Federal  Courts,  see  Courts, 
2091-2093. 

Where  Part  of  Several  Joint  Obligors  are 
Joined,  see  Parties,  264. 

See  also  Ejectment,  91. 

5.  An  action  to  enjoin  the  payment  and 
compel  the  surrender  of  bonds  is  not  defeat- 
ed by  the  fact  that  other  securities  were 
substituted  for  the  bonds  before  the  service 
of  process.  Such  substitution  transferred 
the  equities  of  the  complainant  to  the  sub- 
stituted Securities.  Texas  v.  White  (Texas 
V.  Hardenberg)  10  Wall.  68,  19:  839 

6.  An  assignment  by  the  defendant,  of  his 
interest  in  a  litigation,  does  not  necessarily 
defeat  a  suit.  His  assignee  may  make 
himself  a  party,  or  may  carry  on  the  suit  in 
the  name  of  the  assignor.  Re  South  & 
North  Ala.  R.  Co.  95  U.  S.  221,  24:  355 
Cited  in  Chester  v.  Life  Asso.  of  America,  4 

Fed.  492 — Hickoz  v.  Elliott,  10  Sawy.  424, 
22  Fed.  18 — Ecaubert  v.  Appleton,  16  C.  C. 
A.  79,  85  U.  8.  App.  221.  67  Fed.  923— 
Hazleton  Tripod-Boiler  Co.  v.  Citizens' 
Street  R.  Co.  72  Fed.  830 — Malone  v.  Mar- 
riott, 64  Ala.  490 — Roszell  ▼.  Roszell,  105 
Ind.  80,  4  N.  E.  423— Hovey  v.  Elliott,  118 
N.  y.  184,  26  N.  E.  475— Paul  v.  WlUlan^, 
12  Lea,  220. 

b.  Marriage, 

See  also  supra,  3;  infra,  12. 

7.  The  marriage  of  a  single  woman  during 
the  pendency  of  a  suit  to  which  she  is  a  par- 
ty will  not  of  itself  abate  the  suit;  an  ob- 
jection of  that  kind  can  only  be  made  avail- 
able by  a  plea  in  abatement.  Chirac  ▼. 
Reinicker,  11  Wheat.  280,  6:  474 

Editorial  note. 

Effect,  on  suit,  of  marriage  of  'parties. 

20:29 
o.  Death, 

Revival  of  Action,  see  infra,  III. 

Of  Appeal,  see  Appeal  and  Error,  2508,  2511, 
2522-2527. 

Entry  of  Judgment  Nunc  Pro  Tunc  on 
Death  of  Party  Pending  Appeal,  see  Ap- 
peal and  Error,  5213-5217. 

Directing  Lower  Court  to  Abate  Action  Be- 
cause of,  see  Appeal  and  Error,  5477. 

Effect  of  Death  of  Party  on  Writ  of  Exe- 
cution, see  Execution,  56-63. 

8.  The  rule  that  the  death  of  a  party  to  a 
suit,  either  pending  the  suit  or  after  judg- 
ment and  before  execution,  abates  the  suit, 
does  not  apply  to  a  case  where  land  has 
bc^n  sold  upon  execution  and  the  judgment 
satisfied,  but  no  deed  delivered.  Insley  v. 
United  States,  150  U.  S.  512,  14  Sup.  U. 
Rep.  158,  37:  1163 

9.  Where  death  of  a  party  is  suggested 
at  December  term,  1851,  and  his  representa- 
tives did  not  appear  by  the  tenth  day  of 
December  term,  1854,  the  action  must  be 
entered  abated  as  to  him.  Barribeau  v. 
Brant,  17  How.  43,  15:  34 

10.  A  right  of  action  for  a  slave  belong- 


ing to  tenants  in  common,  on  the  death  of 
one,  survives  to  the  o^er.  Shelby  v.  Guy, 
11  Wheat  361,  6:  495 

Cbmnion  law. 

11.  The  death  of  either  party  before  judg- 
ment abated  the  suit  at  common  law.  Re 
Connaway,  178  U.  S.  421,  20  Sup.  Ct.  Rep. 
951  44'  1134 
Cited  in  United   SUtes   v.   Ballard,   103  Fed. 

257. 

12.  At  common  law  all  suits  abate  by  the 
death  or  marriage  of  the  plaintiff  if  a.  feme 
8ole,  but  this  applies  to  an  original  suit  in- 
stituted by  a  feme  sole,  not  to  a  scire  facias. 
M'Coul  V.  Lekamp,  2  Wheat.  Ill,         4:  197 

13.  In  real  or  personal  actions  at  common 
law,  the  death  of  parties  before  judgment 
abates  the  suit.  Green  ▼.  Watkins,  6 
Wheat.  260,  5:  256 
Distinguished  in  Melius  v.  Thompson,   1   Cliff. 

120.  Fed.  Cas.  No.  9,405 — Hatfield  v.  Bush 
nell,  22  Vt.  661,  1   Blatchf.  395,   Fed.   Cas. 
No.  6,211. 

Cited  in  Martin  v.  Baltimore  ft  O.  R.  Co. 
(GerllDg  V.  Baltimore  &  O.  R.  Co.)  151 
U.  S.  697,  38  L.  ed.  320,  14  Sup.  Ct.  Hep. 
533 — Currell  v.  Villars.  72  Fed.  332— Mer- 
win  V.  Merwin,  75  Conn.  10,  52  Atl.  614 — 
Danenhower  v.  Ball,  8  App.  D.  C.  141 — 
Gould  V.  Carr,  83  Fla.  587,  24  L.B.A.  136, 
15  So.  259 — ^Harryman  v.  Harryman,  49  Md. 
70 — People  ex  rel.  HolTman  v.  St  Clair 
County  Circuit  Judge,  40  Mich.  852 — Stev- 
enson V.  Virtae,  21  Pa.  Co.  Ct  230. 

14.  At  common  law  a  suit,  either  real  or 
personal,  abates  by  the  death  of  either  par- 
ty before  judgment.  Maeker  v.  Thomas,  7 
Wheat.  530,  5:  515 
Cited  in  Bx  parte  Connaway,  178  U.  8.  43-1* 

44  L.  ed.  1139—nnited  States  v.  Bullard, 
103  Fed.  257— Gould  v.  Carr,  33  Fla.  537, 
24  L.E.A.  136,  15  So.  259 — Stevenson  v. 
Virtue,  21  Pa.  Co.  Ct  280. 

14a.  No  action  will  lie  at  common  law 
against  an  executor,  where  the  general  issue 
is  not  guilty.  United  States  v.  Daniel,  6 
How.  11,  12:  323 

Equity. 

15.  The  death  of  a  party  pending  a  suit 
in  equity  does  not,  where  the  cause  of  ac- 
tion survives,  amount  to  a  determination  of 
the  suit.    Clarke  v.  Mathewson,  12  Pet.  164, 

9:  1041 

16.  Suits  in  equity  seeking  relief  against 
the  infringement  of  a  patent  do  not  abate 
by  the  death  of  the  plaintiff,  but  may  be 
prosecuted  in  the  name  of  his  legal  repre- 
sentatives, niinois  G.  R.  Co.  v.  T&rill,  110 
U.  S.  301,  4  Sup.  a.  Rep.  5,  28:  154 

—  Editorial  note. 

Effect,  on  suit,  of  death  of  parties. 
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Admiralty. 

17.  The  death  of  a  party  in  a  prize  case 
does  not  abate  the  action.  Penhallow  v. 
Doane,  3  Dall.  54,  1 :  507 
Cited   in   Ttie  James   A.    Wright    10   Blatchf. 

163,  Fed.  Cas.  No.  7,191 — Munks  v.  Jack- 
son, 13  C.  C.  A.  645,  29  U.  S.  App.  482, 
66  Fed.  574— Danforth  v.  Danforth,  111  111. 
241. 
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Real  actions. 

Validity  of  Foreclosure  Decree  in  Suit 
Commenced  after  Plaintiff's  Death, 
see  Judgment,  145. 

See  also  supra,  13. 

1&  In  real  actions  the  death  of  the  an- 
cestor, without  haying  appeared  to  the  suit, 
abates  the  suit,  and  it  cannot  be  revived  and 
prosecuted  against  the  heirs  of  the  original 
defendant.  Macker  v.  Thomas,  7  Wheat. 
530.  5:  515 

Cited  in  Re  Connaway,  178  U.  S.  4S4,  44  L. 
ed.  1130.  20  Sup.  Ct.  Rep.  961 — Melius  v. 
Thompson,  1  Cliff.  129,  Fed.  Cas.  No.  9,405 
— ^Warren  t.  Furstenhelm,  1  L.R.A.  42,  35 
Fed.  695 — Currell  v.  Villars,  72  Fed.  332. 

Actions  in  tort. 

Of  Action  for  Death  by  Wrongful  Act, 
see  Conflict  of  Laws,  120. 

19.  A  cause  of  action  for  the  offense  of  a 
testator  survives  only  where,  by  means  of 
such  offense,  he  acquired  benefits  at  the  ex- 
pense of  the  injured  party.  United  States 
V.  Daniel,  6  How.  11,  12:  323 
DUHnguished  in   Aldrich  v.  Howard,  8   R.   I. 

129,    86   Am.    Dec.   616. 

Oit€d  In  Fatten  v.  Brady,  184  U.  S.  612,  46 
li.  ed.  716,  22  Sup.  Ct.  Rep.  498 — Jones  v. 
Van  Zandt,  4  McLean,  600,  Fed.  Cas.  No. 
7,503 — Smith  v.  Baker,  1  Bann.  A  Ard.  118, 
Fed.  Cas.  No.  13.010— Tufts  v.  Matthews, 
10  Fed.  611 — United  States  t.  De  Goer,  38 
Fed,  82 — Head  ▼.  Porter,  70  Fed.  502 — 
Griswold  V.  Hilton,  87  Fed.  257— United 
States  ▼.  Riley,  104  Fed.  275— Great  West- 
ern MIn.  &  Mfg.  Co.  ▼.  Harris,  111  Fed.  44 — 
Mitchell  ▼.  Hotchkiss,  48  Conn.  19,  40  Am. 
Rep.  146 — Stebbins  v.  Dean,  82  Mich.  887, 
46  N.  W.  778 — ^Vittnm  t.  Gilman,  48  N.  H. 
416 — Norton  t.  Wiswall,  14  How.  Pr.  44 — 
Smith  T.  Baker,  10  Phila.  222,  81  Phila  Leg. 
Int.  126 — Yeartean  y.  Bacon,  65  Vt.  527, 
27  Atl.  198 — Pegram  ▼.  Storts,  31  W.  Va. 
236,  6  8.   E.  485. 

20.  An  aetion  for  damages  on  account  of 
personal  injuries  abates  in  West  Virginia  on 
the  death  of  the  plaintiff,  and  is  not  implied- 
ly sayed  by  the  statute  giving  a  right  of  ac- 
tion after  death  to  the  personal  representa- 
tiTe.  Gerling  v.  Baltimore  &  O.  R.  Co. 
(Martin  y.  Baltimore  &  0.  R.  Co.)  151  U. 
S.  673,  14  Sup.  Ct.  Rep.  533,  38:  311 
Cited  In  Adams  ▼.  Northern  P.  R.  Co.  95  Fed. 

040 — Webber  ▼.  St.  Paul  City  R.  Co.  38  C. 
C.  A.  84,  97  Fed.  145 — Southern  Bell 
Teleph.  St  Teleg.  Co.  ▼.  Cassln,  111  Ga.  61Q, 
50  L..R.A.  711,  36  8.  E.  881-~Re  Mayo.  CO 
8.  C.  425,  54  L.R.A.  669,  88  S.  E.  634 — 
Anderson  t.  Hygela  Hotel  Co.  92  Va.  691, 
24  8.  E.  260. 

21*22.  A  plaintiff  whose  cause  of  action 
must  be  treated  as  an  action  of  tort  in  or- 
der to  involve  an  amount  sufficient  to  give 
the  court  jurisdiction  cannot  prevent  an 
abatement  by  reason  of  defendant's  death, 
because  facts  are  averred  in  the  declara- 
tion from  which  a  contract  to  pay  a  sum 
below  the  jurisdiction  of  the  court  might 
be  implied.  Bank  of  Iron  Gate  v.  Brady, 
184  U.  S.  665,  22  Sup.  Ct.  Rep.  529, 

46:  739 

23-  An  action  for  fraudulently  recom- 
mending a  person  to  credit  does  not  survive, 


on  defendant's  death,  against  his  executor, 
but  abates  under  Va.  Rev.  Code,  chap.  104, 
§  64,  authorizing  trespass  to  be  maintained 
by  or  against  the  personal  representative  for 
''goods  taken  or  carried  away  in  the  life- 
time of  the  testator  or  intestate."  Henshaw 
V.  Miller,  17  How.  212,  15:  222 

DisUnguished  in  Lee  v.  Hill,  87  Va.  503,  24 
Am.  St.  Rep.  666,  12  8.  B.  1052. 

Cited  in  Warren  v.  Farstenheim,  1  L.R.A.  43, 
35  Fed.  696 — Webber  v.  St.  Paul  City  R.  Co. 
38  C.  C.  A.  81,  97  Fed.  142 — Stratton's  In- 
dependence V.  Dimes,  126  Fed.  981 — Baker 
V.  Crandall,  78  Mo.  588,  47  Am.  Rep.  126— 
Reynolds  v.  Hennessy,  17  R.  I.  173,  20  Atl. 
307. 

Penal  actions. 

State  Statute  Not  Rule  of  Decision  in 
Action  for  Federal  Penalties,  see 
Courts,  2093. 

24.  An  action  to  recover  penalties  and  for- 
feitures, under  the  provisions  of  Rev.  Stat. 
§  4965,  for  the  infringement  of  a  copyright, 
terminates  with  the  death  of  the  defend- 
ant, and  does  not  survive  as  against  his 
legal  representatives.  Re  Schreiber  (Schrei- 
ber  V.  Sharpless)  110  U.  S.  76,  3  Sup.  Ct. 
Rep.  423,  28:  65 
Cited   in  Taylor  v.   Gilman,   23   Blatchf.   327, 

24  Fed.  634 — Head  v.  Porter,  70  Fed.  499— 
McDonald  v.  Hearst,  95  Fed.  658 — Over- 
land Cotton  Mill  Co.  V.  People,  32  Colo. 
265,  105  Am.  St.  Rep.  74,  75  Pac.  924— 
State  V.  Schuenemann,  18  Tex.  Civ.  A  pp. 
487,  46  8.  W.  260. 

25.  The  personal  representatives  of  a  de- 
ceased party  to  a  suit  cannot  prosecute  or 
defend  a  suit  after  his  death,  unless  the 
cause  of  action  on  account  of  which  the  suit 
was  brought  is  one  that  survives  by  law. 
Actions  on  penal  statutes  do  not  survive. 
Re  Schreiber  (Schreiber  v.  Sharpless)  110 
U.  S.  76,  3  Sup.  Ct.  Rep.  423,  28:  65 
Cited   In   Martin    v.    Baltimore   ft   O.    R.    Co. 

(Gerllng  v.  Baltimore  ft  O.  R.  Co.)  151  U. 
S.  692,  38  L.  ed.  318,  14  Sop.  Ct  Rep. 
533 — patton  v.  Brady,  184  U.  S.  615,  46  L. 
ed.  717,  22  Sup.  Ct.  Rep.  493 — Warren  v. 
Furstenheim,  1  L.R.A.  42,  35  Fed.  965— 
United  States  v.  DeGoer,  38  Fed.  82— Wil- 
son V.  Yoang,  58  Ark.  606,  25  S.  W.  870— 
Davis  V.  State,  119  Ind.  557,  22  N.  E.  9. 

Actions  against  public  officers. 

See  also  Mandamus,  224. 

26.  An  action  on  the  case  will  not  lie 
against  the  executors  of  a  deceased  marshal 
for  false  and  insufficient  returns  upon  ex- 
ecutions. United  States  v.  Daniel,  6  How. 
11,  12: 323 

27.  An  action  for  a  mandamus  against 
the  head  of  a  department  abates  by  his 
death  or  resignation,  and  is  not  within  Md. 
act  1785,  chap.  80,  §  1,  providing  that  no 
action  shall  abate  by  the  death  of  a  party, 
but  shall  be  continued,  "and  the  heir,  devi- 
see, executor,  or  administrator  of  the  de- 
fendant, as  the  case  may  require,  or  other 
person  interested  on  the  part  of  the  defend- 
ant, may  appear  to  such  action."  United 
States  ex  rel.  Bernardin  v.  Butterworth, 
169  U.  S.  600,  18  Slip.  Ct.  Rep.  441, 

42:  873 
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28.  On  the  death  of  the  commissioner  of 
patents  pending  writ  of  error  in  a  proceed- 
ing against  him  for  a  mandamus,  the  ac- 
tion abates,  and  his  successor  cannot  be  sub- 
stituted as  a  defendant  without  statutory 
authority.  United  States  ex  rel.  Bernardin 
V.  Butterworth,  169  U.  S.  600,  18  Sup.  Gt. 
Rep.  441,  42:  873 
Cited  In  Marptay  y.  Utter»  186  U.   S.  101,  46 

L.  ed.  1075,  22  Sup.  Ct.  Rep.  776 — Roberts 
y.  United  States,  13  App.  D.  C.  47 — ^United 
States  ez  rel.  Bernardin  y.  Duell,  13  App. 
D.   C.   381 — Dabney  y.   Dabney,  20  App.   I). 

C.  451. 

29.  A  cause  of  action  to  recover  from  a 
collector  of  internal  revenue  a  sum  alleged 
to  have  been  paid  him  under  protest  to  pro- 
tect property  from  unla'wful  seizure  for  il- 
legal taxes  survives  the  death  of  the  de- 
fendant, both  under  the  common  law  and 
Va.  Code  1887,  §  2655,  providing  that  ''tres- 
pass or  trespass  on  the  case  may  be  main- 
tained by  or  against  a  personal  representa- 
tive for  the  taking  or  carrying  away  any 
goods,  or  for  the  waste  or  destruction  of  or 
damage  to  any  estate  of  or  by  his  dece- 
dent." Patton  v.  Brady,  184  U.  S.  608,  22 
Sup.  Ct.  Rep.  493,  46:  713 
Cited  In  Bank  of  Iron  Gate  v.  Brady,  184  U. 

S.  667,  46  L.  ed.  740,  22  Sap.  Ct.  Rep.  520— 
Pacific  Steam  Whaling  Co.  v.  United  States, 
187  U.  S.  453,  47  L.  ed.  266,  23  Sup.  Ct. 
Rep.  154. 

Actions  against  stockholders. 

30.  The  liability  of  a  stockholder  in  a  na- 
tional bank  survives  against  his  personal 
representatives.  Richmond  v.  Irons,  121  U. 
8.  27,  7  Sup.  a.  Rep.  788,  30:  864 
Cited  In  Matteson  v.  Dent,  176  U.  S.  526,  44 

L.  ed.  574,  20  Sup.  Ct.  Rep.  419 — ^Whitman 
V.  National  Bank,  176  U.  S.  565,  44  L.  ed. 
501,  20  Sup.  Ct.  Rep.  477— Wickham  v.  Hull, 
60  Fed.  328 — Mechanics'  Say.  Bank  v.  Fi- 
delity Ins.  Trust  &  S.  D.  Co.  87  Fed.  117— 
Aldrlch  y.  McClaine,  45  C.  C.  A.  634,  106 
Fed.  793 — Achenbach  y.  Pomeroy  Coal  Co. 
2  Kan.  App.  359,  42  Pac.  734 — Cochran  v. 
Wlechers  (Cockran  v.  Matthles'^n)  119  N. 
Y.  404,  7  L.R.A.  555,  23  N.  E.  80S — Mechan- 
ics'  Say.   Bank  v.   Fidelity   Ins.   Trust  St  S. 

D.  Co.  7  Pa.  Dlst.  R.  367. 

d.  Termination  of  Office, 

Abatement  of  Appeal,  see  Appeal  and  Error, 

2513-2515,  2528. 
Abatement   of    Mandamus    Proceeding,    see 

Mandamus,  223,  224,  227. 
Substitution  of  Successor,  see  Parties,  322. 
See  also  supra,  27;  infra,  77;  Dismissal  and 

Discontinuance,  16;  Judgment,  836. 

31.  A  mandamus  proceeding  previously 
instituted  by  the  relator  against  the  Secre- 
tary of  War  abated  upon  that  officer's  resig- 
nation. United  States  ex  rel.  International 
Contracting  Co.  v.  Lamont,  155  U.  S.  303,  15 
Sup.  a.  Rep.  97,  39:  160 
Cited  in   Warner  Valley   Stock   Co.   v.   Smith, 

165  U.  S.  31,  41  L.  ed.  623,  17  Sup.  Ct. 
Rep.  225 — Murphy  v.  Utter,  186  U.  S.  101, 
46  L.  ed.  1075,  22  Sup.  Ct.  Rep.  776 — Dab- 
ney y.  Dabney,  20  App.  D.  C.  451. 

32.  A  suit  against  a  Secretary  of  the 
Interior    seeking    a    mandatory    injunction 


abates  by  his  resignation  of  the  office.  War- 
ner  Valley  Stock  Co.  v.  Smith,  165  U.  S. 
28,  17  Sup.  a.  Rep.  225,  41 :  621 

Cited  Id  Smith  v.  Raynolds,  166  U.  S.  717,  41 
L.  ed.  1186,  17  S«ip.  Ct.  Rep.  908 — Unit- 
ed States  ex  rel.  Bernardin  v.  Butterworth, 
160  U.  S.  604,  42  L.  ed.  874,  18  Sup.  Ct. 
Rep.  441 — Warner  Valley  Stock  Co.  v. 
Smith,  9  App.  D.  C.  200 — Seymour  v.  Nel- 
son, 11  App.  1^.  C.  59 — Brown  v.  Bliss,  13 
App.  D.  C.  281 — Maese  y.  Hermann,  17  App. 
D.  C.  55 — Dabney  v.  Dabney,  20  App.  D.  C. 
451 — People  ez  rel.  Broderick  v.  Morton, 
156  N.  Y.  147,  41  L.R.A.  235,  66  Aro.  St. 
Rep.  547,  50  N.  E.  791 — Dent  v.  Taylor 
County,  45  W.  Va.  759,  32  S.  E.  250— Hebb 
y.  lacker  County  Court,  49  W.  Va.  734,  37 
S.  E.  676. 

33.  A  bill  against  the  Secretary  of  the 
Interior  and  Commissioner  of  the  General 
Land  Office,  which  aims  to  control  the  ac- 
tion of  the  Secretary  and  asks  merely  inci- 
dental relief  against  the  Commissioner,  can- 
not be  maintained  against  the  latter  after 
the  Secretarsr's  resignation.  Warner  Valley 
Stock  Co.  V.  Smith,  165  U.  S.  28,  17  Sup. 
Ct.  Rep.  225,  41 :  621 
Cited  in  Murphy  v.  Utter,  186  U.   S.  101.  46 

L.   ed.  1075,   22  Sup.    Ct.  Rep.   776 — Evans 
v.  United  States,  19  App.  D.  C.  206. 

34.  A  change  in  the  personnel  of  the  loan 
commission  of  Arizona,  created  by  Arizona 
Laws  1887,  title  31,  substantially  re-enacted 
in  the  act  of  Congress  of  June  25,  1890  (26 
Stat,  at  L.  175,  chap.  614),  for  the  express 
purpose  of  liquidating  and  providing  for 
the  payment  of  the  outstanding  indebted* 
ness  of  the  territory,  does  not  abate  a  pro- 
ceeding against  the  members  of  such  com- 
mission, in  their  official  capacity,  to  compel 
by  mandamus  the  issue  of  refunding  bonds, 
as  such  board  was,  by  the  acts  creating  it, 
made  a  continuing  body  with  corporate  suc- 
cession, though  not  made  a  corporation  by 
name.  Murphy  v.  Utter,  186  U.  S.  95,  22 
Sup.  a.  Rep.  776,  46:  1070 
Cited  in  Gouhenour  v.  Anderson,  86  Tex.  Civ. 

App.  571,  81  8.  W.   104. 

35.  A  bill  to  enjoin  the  auditor  general 
and  certain  county  treasurers  from  proceed- 
ing to  assess  alleged  illegal  taxes  on  lands 
held  by  the  state  as  the  purchaser  at  a  tax 
sale  cannot  be  maintained,  at  least,  without 
amendment,  after  the  auditor  general  has 
retired  from  office.  Chandler  v.  Dix,  194 
U.  S.  590,  24  Sup.  a.  Rep.  766,        48:  1129 

36.  The  cases  in  which  it  has  been  held  by 
this  court  that  an  abatement  takes  place  by 
the  expiration  of  the  term  of  office  have 
been  those  of  officers  of  the  government, 
whose  alleged  delinquency  was  personal  and 
did  not  involve  any  charge  against  the  gov- 
ernment. Thompson  v.  United  States,  ex 
rel.  Cambria  Iron  Co.  103  U.  S.  480, 

26:  521 

37.  A  suit  prosecuted  in  the  name  of  a 
sovereign  of  a  foreign  nation,  for  an  injury 
to  a  public  ship  of  war  of  such  nation,  oc- 
casioned by  collision,  is  not  defeated  nor 
does  it  abate  by  a  change  of  the  person  of 
the   sovereign.     Such   change,  if  necessary. 
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nuty  be  suggested  on  the  record  and  the  suit 
proceed.  The  Sapphire  v.  Napoleon  III. 
(The  Sapphire)  11  Wall.  164,  20:  127 

Cited  in  Comanche  County  v.  I^wls,  133  U. 
8,  205.  33  L.  ed.  607.  10  Sup.  Ct.  Rep.  280 
— ^DeTereaux  ▼.  Brownsville.  29  Fed.  750. 

e.  Pendency  of  Action, 

Effect  of  Bankruptcy  Proceedings,  see  Bank- 
ruptcy, 128. 
Necessity    of    Stay    to    Prevent    Judgment 

Pending    Bankruptcy    Proceedings,    see 

Bankruptcy,  393-396. 
Noninterference  with  Existing  Jurisdiction 

in  Another  Court,  see  Courts,  VI.  d-g. 
Action  in  Another  Court  but  with  Different 

Parties  and  Objects,  see  Courts,   1564, 

1565. 
Compulsory   Election  between  Actions,  see 

Dismissal  and  Discontinuance,  13. 


A  subsequent  suit  may  be  abated  by 
allegation  of  the   pendency   of  a  prior 
suit.    lUnner  v.  Marshall,  1  Wheat.  215, 

4:74 
€iUd  in  Wallace  ▼.  M'Connell.  13  Pet.  151. 
10  L.  ed.  102 — Campbell  v.  Emerson,  2  Mc- 
Lean. 31,  Fed.  Cas.  No.  2.357 — Pratt  t. 
Burr,  5  Bias.  54.  Fed.  Cas.  No.  11.873 — 
Hamlll  T.  Peck.  11  Colo.  App.  4.  52  Pac. 
21S— Peltier  v.  Britten,  4  Blackf.  504— 
Banlgan  y.  Woonsocket  Bobber  Co.  22  R. 
I.  95.  46  Atl.  183. 

39-40.  A  former  action  pending,  to  be 
cause  of  abatement,  must  be  the  same  ease, 
founded  on  the  same  facts,  between  the  same 
parties,  for  the  same  rights  and  the  same 
relief.    Watson  ▼.  Jones,  13  Wall.  679, 

20:  666 
OiUd  tn  The  Haytlan  Repnblie  (United  States 
T.  The  Haytian  Repnblie)  154  U.  S.  124. 
88  L.  ed.  932,  14  Sup.  Ct.  Rep.  992— 
Brooks  T.  Vermont  C.  R.  Co.  14  Blatchf. 
465.  Fed.  Cas.  No.  1.964— Dwlght  ▼.  Cen- 
tral Vermont  R.  Co.  20  Blatchf.  205,  9  Fed. 
789 — ^Loffan  y.  Greenlaw.  12  Fed.  17 — The 
Normandle,  40  Fed.  591 — ^Marks  y.  Marks, 
75  Fed.  383— Metropolitan  Trust  Co.  y.  Lake 
Cities  Electric  R.  Co.  100  Fed.  899— Mer- 
cantile Tmst  AD.  Co.  y.  Roanoke  &  8.  R. 
Co.  109  Fed.  9— National  Exp.  St  T.  Co.  v. 
Bardette,  7  App.  D.  C.  659 — Valley  Bank  v. 
Shenandoah  Nat.  Bank.  109  Iowa.  46,  79  N. 
W.  391 — Gilpin  y.  Carroll,  92  Md.  45.  47 
AU.  1021— Mares  y.  Dillon.  30  Mont.  138, 
75  Pac.  963 — ^Richardson  y.  Opelt,  60  Neb. 
188,  82  N.  W.  877 — Harrisburg  y.  Harrisburg 
City  Pass.  R.  Co.  4  Dauphin  Co.  Rep.  164 — 
Hsrrisbarg  y.  Harrisburg  City  Pass.  R.  Co. 
1  Pa.  DIst.  R.  194 — McAllister  y.  Harman. 
97  Va.  548.  84  8.  E.  474. 

41.  Proceedings  in  the  United  States  dis- 
trict court,  under  the  act  of  1851  (9  Stat, 
at  L.  635),  to  limit  the  liability  of  shipown- 
ers for  loss  or  damage  to  goods,  supersede 
all  other  actions  for  the  same  loss  or  dam- 
ages, upon  the  matter  being  properly  plead- 
ed therein.  No  injunction  from  the  district 
eourt  is  necessary  to  give  them  such  effect. 
Providence  &  N.  Y.  8.  8.  Co.  v.  Hill  Mfg. 
Co.  109  U.  8.  578,  3  Sup.  Ct.  Rep.  376,  617, 

27:  1038 
Cited  in  Re  Garnett,   141  U.   S.  12,  35  L.  ed. 
633,   11   Sup.   Ct.  Rep.  840 — Lawton  v.   Co- 
mer.   7  L.U.A.   66,  40  Fed.   403 — The   Rosa, 
SB  Fed.  135 — The  City  of  Norwalk.  55  Fed. 


110 — The  Battler,  67  Fed.  253— The  Colum- 
bia, 15  C.  C.  A.  02,  29  U.  S.  App.  647,  67 
Fed.  944 — The  Columbia,  19  C.  C.  A.  444^ 
44  U.  S.  App.  326,  73  Fed.  234— Aultman 
&  T.  Co.  V.  Brumfleld,  102  Fed.  11 — Re  Old 
Dominion  S.  S.  Co.  115  Fed.  848 — Lougbin 
v.  McCauney,  186  Pa.  522,  48  L.R.A.  35,  05 
Am.    St.    Rep.    872,  40   Atl.   1020. 

42.  If  a  suit  be  brought  for  the  supposed 
trespass  while  the  suit  for  the  forfeiture  is 
depending,  the  fact  of  such  pendency  may  be 
pleaded  in  abatement,  or  as  a  temporary  bar 
of  the  action.  Gelston  v.  Hoyt,  3  Wheat. 
246,  4: 381 
Cited  in  Williams  v.  Delano,  155  Mass.  14.  28 

N.   E.   1122. 

43.  Objection  to  the  power  of  a  stock- 
holder to  sue  in  his  own  name,  where  a  suit 
brought  by  a  corporation  for  the  same  pur- 
pose is  then  pending,  is  properly  raised  by 
a  plea  in  the  nature  of  abatement.  Mem- 
phis V.  Dean,  8  Wall.  64,  19:  326 

44.  The  pendency  of  proceedings  in  bank- 
ruptcy against  a  firm  is  not  a  good  plea  in 
abatement  in  an  action  against  a  special 
partner  of  the  firm,  against  whom  the  pro- 
ceedings are  not  taken;  the  latter,  there- 
fore, is  not  entitled  to  a  stay  of  proceedings 
in  the  action,  which  the  statute  gives  for 
the  protection  of  the  bankrupt.  Abendroth 
V.  Van  Dolsen,  131  U.  S.  66,  9  Sup.  Ct.  Rep. 
619,  33:  57 

46.  The  plea  of  another  action  pending  ia 

a  plea  in  abatement;  and  the  judgment  of 

the  court  below  on  such  a  plea  is  not  subject 

to  review  in  this  court  on  a  writ  of  error. 

Stephens  v.  Monongahela  Nat.  Bank,  111  U. 

S.  197,  4  Sup.  Ct.  Rep.  336,  28:  399 

Cited  in  Harrington  y.  Herrlck,   12   C.   C.  A. 

235,  29  U.  S.  App.  103,  64  Fed.  472— Green 

y.   Underwood,   30   C.   C.   A.   165,  57   U.   S. 

App.    535,    86    Fed.    430 — United    SUtes    ex 

rel.  Coffman  y.  Norfolk  A  W.  R.  Co.  114  Fed. 

685. 

Editorial  note. 

Plea  of  another  suit  pending  in  abate- 
ment, when  good.  20:  29 

Action  in  another  court. 

Effect  of  Bankruptcy  Petition,  see 
Bankruptcy,  57. 

Effect  of  Discharge  in  Bankruptcy,  see 
Bankruptcy,  404. 

Conclusiveness  of  Jurisdiction  First  At- 
taching, see  Courts,  VI.  g,  1. 

First  Proceeding  Abandoned,  Termi- 
nated, or  Void,  see  Courts,  1560- 
1562. 

Pendency  of  Foreign  Suit  as  Ground 
to  Enjoin  Prosecution  of  Domestic 
One,  see  Injunction,  65. 

46.  The  commencement  of  another  suit  for 
the  same  cause  of  action  in  the  courts  of  an- 
other state  cannot  be  pleaded  in  abatement 
of  the  original  suit.  Renner  v.  Marshall,  1 
Wheat.   215,  4:  74 

Cited  In  Coben  y.  Solomon,  66  Fed.  414 — 
Zurcher  v.  Ma^ee,  2  Ala.  255 — The  Farmer 
y.  McCraw,  31  Ala.  665 — Trowbridge  v. 
Means,  5  Ark.  130,  39  Am.  Dec.  368 — Hall- 
man  y.  Buckmnstcr,  8  111.  500 — Union  P.  K. 
Co.  y.  Baker,  5  Kan.  App.  258,  47  Pac.  oO:^ 
— Rogers  y.  Odell,  39  N.  H.  457 — Gilbert  y. 
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Black,  1  Legal  Chronkle,  185 — Love  v. 
Love,  10  Phila.  456,  SO  PhHa.  Leg.  Int.  86— 
Wood  Y.  Lake,  18  Wis.  01. 

47.  The  pendency  of  an  action  in  a  state 
court  is  not  a  bar  to  an  action  in  the  Fed- 
eral court  between  the  same  parties  upon 
the  same  cause  of  action.  Mutual  L.  Ins. 
Co.  V.  Harris,  97  U.  S.  331,  24:  959 
Cited  in  International  &  G.  N.  R.  Co.  v.  Bar- 
ton, 24  Tex.  CiT.  App.  123,  67  8.  W.  292. 

48.  The  pendency  of  a  suit  in  a  state  court 
is  no  ground  for  a  plea  in  abatement  to  a 
suit  between  the  same  parties  upon  the  same 
matter  in  a  Federal  court.  Gordon  v.  Gil- 
foil,  99  U.  S.  168,  25:  383 
Cited    in    Latham    ▼.    Chafee,    7    Fed.    623 — 

Dwight  ▼.  Central  Vermont  R.  Co.  20 
Blatchf.  206,  9  Fed.  789 — Sharon  ▼.  Hill, 
10  Sawy.  396,  22  Fed.  30 — Washburn  &  M. 
Mfg.  Co.  ▼.  Scutt.  22  Fed.  711— Pierce  v. 
Feapins,  80  Fed.  588 — Converse  ▼.  Michi- 
gan Dairy  Co.  46  Fed.  20 — Ahlhauser  v. 
Butler,  50  Fed.  709— Liggett  ▼.  Glenn.  2  C. 
C.  A.  294.  4  U.  8.  App.  438,  61  Fed.  389— 
Gates  T.  Bncki,  4  C.  C.  A.  124,  12  U.  8. 
App.  69,  53  Fed.  966 — ^Howlett  v.  Central 
Carolina  Land  &  Improv.  Co.  56  Fed.  162 — 
Marshall  ▼.  Otto,  69  Fed.  252— Uejall  v. 
GreenhoDd,  60  Fed.  786 — Wilcox  &  G.  Guano 
Co.  ▼.  Phoenix  Ins.  Co.  61  Fed.  200— 
North  Muskegon  ▼.  Clark,  10  C.  C.  A.  50.'), 
22  U.  8.  App.  522,  62  Fed.  698— Woodbury 
V.  Allegheny  St  K.  B.  Co.  72  Fed.  374— First 
Nat.  Bank  ▼.  Duel  County,  74  Fed.  376— 
Short  T.  Hepburn,  21  C.  C.  A.  268,  41  U. 
S.  App.  520,  75  Fed.  113 — Marks  v.  Marks, 
76  Fed.  332 — Deming  y.  Orient  Ins.  Co.  78 
Fed.  4 — Shaw  ▼.  Lyman,  79  Fed.  3 — Gamble 
T.  San  Diego,  79  Fed.  500— Brendcl  ▼. 
Charch,  82  Fed.  262 — Green  ▼.  Underwood, 
30  C.  C.  A.  164,  67  U.  S.  App.  535,  86  Fed. 
429 — ^Ryan  t.  Seaboard  ft  R.  R.  Co.  89  Fed. 
407 — Leidigh  Carriage  Co.  ▼.  Stengel,  37  C. 
C.  A.  215,  95  Fed.  642— Rodgers  v.  Pitt,  06 
Fed.  677 — Colston  v.  Southern  Home  Bldg. 
&  L.  Asso.  97  Fed.  308 — Bunker  Hill  &  8. 
Min.  St  Concentrating  Co.  y.  Shoshone  Min. 
Co.  47  C.  C.  A.  204,  109  Fed.  508— Knott 
Y.  Evening  Post  Co.  124  Fed.  356 — Robinson 
T.  Suburban  Brick  Co.  62  C.  C.  A.  487,  127 
Fed.  807 — Loewe  v.  Lawlor,  130  Fed.  633 — 
Lake  County  t.  Schradsky,  81  Colo.  184,  71 
Pac.  1104— Wilson  v.  Milllken,  103  Ky.  167, 
42  L.R.A.  452,  82  Am.  St.  Rep.  578,  44  S. 
W.  060 — Mix  y.  His  Creditors,  39  La.  Ann. 
626,  2  So.  391 — State  ex  rel.  New  Orleans 
Y.  New  Orleans  St  N.  E.  R.  Go.  42  La.  Ann. 
18,  7  So.  84 — Bourgeois  v.  Jacobs.  45  La. 
Ann.  1314,  14  So.  68 — Kilpatrick  y.  Kansas 
City  St  B.  R.  Co.  38  Neb.  641,  41  Am.  St. 
Rep.  741,  57  N.  W.  664— Litchfield  y.  Brook- 
lyn, 13  Misc.  694,  34  N.  Y.  Supp.  1090 — In- 
ternational St  G.  N.  R.  Co.  Y.  Barton,  24 
Tex.  Civ.  App.  123,  57  S.  W.  292 — Barnes 
Y.  Dow,  59  Vt.  547,  10  Atl.  258. 

49.  Although  proceedings  in  the  order  of 
seizure  and  sale  of  mortgaged  property  were 
pending  in  the  stat«  court,  the  debt  could 
be  prosecuted  in  the  circuit  court  of  the 
United  States.  Gordon  ▼.  Gilfoil,  99  U.  S. 
168,  25:  383 

50.  Where  the  parties  were  not  the  same, 
a  suit  in  a  state  court  cannot  be  pleaded  in 


abatement.    Cook  v.  Burnley,  11  Wall.  669« 

20:29 

Di9tingui»hed  in  Andrews  y.  Smith,  19  Blatchf. 
102,  5  Fed.  834. 

Cited  In  United  States  ex  rel.  Coffman  y.  Nor- 
folk St  W.  R.  Co.  114  Fed.  685 — State  us« 
of  Bashe  y.  Boyce,  72  Md.  142,  7  L.R.A.  272, 
20  Am.  St.  Rep.  468,  19  Atl.  366— Cook  Y. 
Burnley,  45  Tex.  114. 

51.  The  attachment  of  a  debt  by  the  proc- 
ess of  a  state  court  will  not  abate  a  suit 
founded  upon  the  same  cause  of  action,  pre- 
viously commenced  in  a  court  of  the  United 
States,  of  which  the  latter  has  acquired  ju- 
risdiction. But  an  attachment  commenced 
and  conducted  to  a  conclusion  before  the 
commencement  of  a  suit  in  a  United  States 
court,  or  an  attachment  pending  in  the 
state  court  nt  the  time  of  the  commence- 
ment of  a  suit  in  a  United  States  court,  may 
be  pleaded  in  abatement  of  the  latter  suit. 
Wallace  v.  M'Connell,  13  Pet.  136,  10:  95 
Cited  in  Mattingly  v.  Boyd,  20  How.  132.   15 

L.  ed.  847 — ^Wabash  R.  Co.  y.  TourYlIle,  179 
U.  S.  327,  46  L.  ed.  214,  21  Sup.  Ct.  Rep. 
113 — Campbell  y.  Emerson,  2  McLean,  ?»3, 
Fed.  Cas.  No.  2,357 — The  Celestlne,  1  Biss. 
13,  Fed.  Cas.  No.  2,541 — Pratt  y.  Burr,  6 
BIAS.  53,  Fed.  Cas.  No.  11,373 — Thomas  y. 
Wooldridge,  2  Woods,  669,  Fed.  Cas.  No.  18,- 
918 — Albion  Lead  Works  y.  Cltlaens*  Ins. 
Co.  8  Fed.  198 — Sharon  y.  Terry,  13  Sawy. 
855,  1  L.R.A.  587,  36  Fed.  356 — Ahlhauser 
Y.  Butler,  50  Fed.  708 — Oden  y.  Stubblefleld, 
2  Ala.  688 — Trowbridge  y.  Means,  5  Ark. 
188,  39  Am.  Dec.  868 — Lancashire  Ins.  Co. 
Y.  Corbetts.  166  111.  600,  86  L.R.A.  648,  50 
Am.  St.  Rep.  275,  46  N.  E.  631 — ^Morgan  y. 
Dudley,  18  B.  Mon.  718,  68  Am.  Dec.  735-* 
Cole  Y.  Flitcraft,  47  Md.  317— National 
Bank  y.  Huntington,  129  Mass.  460 — Free- 
man Y.  Curran,  1  Minn.  171,  Gil.  144 — Har- 
Yey  Y.  Great  Northern  R.  Co.  50  Minn.  408, 
17  L.R.A.  89,  62  N.  W.  905— Howland  y. 
Chicago,  R.  I.  St  P.  R.  Co.  134  Mo.  482,  36 
8.  W.  29 — ^Ifinor  y.  Rogers  Coal  Co.  25  Mo. 
App.  81 — ^Margamm  y.  Moon,  68  N.  J.  Eq. 
590,  53  Atl.  179 — Re  Schuyler's  Steam  Tow- 
Boat  Co.  64  Hun,  388,  19  N.  Y.  Supp.  566^ 
Burke  y.  Hanbe,  76  Tex.  81,  18  Am.  St.  Rep. 
28,  18  S.  W.  168. 

52.  The  pendency  of  a  prior  suit  in  an- 
other jurisdiction  is  not  a  bar  to  a  subse- 
quent suit  in  a  circuit  court  or  in  the  su- 
preme court  of  the  District  of  Columbia, 
between  the  same  parties,  eyen  though  the 
two  suits  are  for  the  same  cause  of  action. 
Stanton  v.  Embrey,  93  U.  S.  548,  23:  983 
Cited  in  Bryar  y.  Campbell,  177  U.  S.  654,  44 

L.  ed.  928,  20  Sup.  Ct.  Rep.  794 — ^Andrews 
Y.  Smitb.  19  Blatchf.  102,  5  Fed.  835— Lath- 
am Y.  Chafee,  7  Fed.  523 — Olney  y.  Tanner, 
10  Fed.  105^Logan  y.  Greenlaw,  12  Fed. 
14 — Crescent  City  L.  8.  L.  &  S.  H.  Co.  v. 
Butchers'  Union  L.  S.  L.  St  S.  H.  Co.  12  Fed. 
226 — Radford  y.  Folsom,  4  McCrary,  528.  14 
Fed.  98— Ross  y.  Bourne,  14  Fed.  861 — 
Weaver  v.  Field,  4  Woods,  154,  16  Fed.  24 
— Lynch  y.  Hartford  F.  Ins.  Co.  17  Fed. 
628 — Hurst  Y.  Everett,  21  Fed.  221 — Sharon 
Y.  Hill,  10  Sawy.  396.  22  Fed.  30 — Wash- 
bum  St  M.  Mfg.  Co.  V.  Scutt,  22  Fed.  711-^ 
Hospes  Y.  O'Brien,  24  Fed.  146— Beekman  y. 
Hudson  River  West  Shore  R.  Co.  35  Fed. 
10 — Seeley  v.  Missouri,  K.  &  T.  R.  Co.  39 
Fed.  255^Pierco  v.  Feaprans,  39  Fed.  688— 
Rawitzer   y.    Wyatt,   40    Fed.    610— Ball    y. 
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Tompkins,  41  Fed.  490 — Ahlhauser  y.  But- 
ler. 50  Fed.  709 — Gates  v.  Biickl,  4  C.  C.  A. 
124,  12  U.  S.  App.  69,  58  Fed.  065 — Brlggs 
T.  Stroad,  58  FM.  720— Marshall  t.  Otto, 
59  Fed.  252 — Standley  ▼.  Roberts,  8  C.  C. 
A.  314,  19  U.  8.  App.  407,  59  Fed.  845— 
WUcox  &  G.  Guano  Co.  t.  Phoenix  Ins.  Co. 
61  Fed.  200 — ^Bothsdiild  t.  Hasbrouck,  65 
Fed.  286 — First  Nat.  Bank  ▼.  Duel  County, 
74  Fed.  375 — Short  t.  Hepburn,  21  C.  C. 
A.  253,  41  U.  S.  App.  520,  75  Fed.  113— 
Harks  v.  Marks,  75  Fed.  332 — Holton  v. 
Goinn,  76  Fed.  101 — Deming  v.  Orient  Ins. 
Co.  78  Fed.  4 — Shaw  ▼.  Lyman,  79  Fed.  3 — 
Merritt  t.  American  Steel-Barge  Co.  24  C. 
C.  A.  535.  49  U.  8.  App.  85,  79  Fed.  233— 
Gamble  ▼.  San  Diego,  79  Fed.  500 — ^Zimmer- 
man T.  So  Belle,  25  C.  C.  A.  521,  49  U.  S. 
App.  387,  80  Fed.  420 — Green  t.  Underwood, 
30  C.  C.  A.  164,  57  U.  S.  App.  535,  86  Fed. 
429 — Powers  v.  Blue  Grass  Bldg.  &  L.  Asso. 
86  Fed.  708 — Ryan  ▼.  Seaboard  &  R.  R.  Co. 
89  Fed.  407 — Lafayette  County  v.  Wonderly, 
84  C.  C.  A.  365.  02  Fed.  317— Hublnger  v. 
Central  Trust  Co.  36  C.  C.  A.  497,  94  Fed. 
791— Rodgers  t.  Pitt.  96  Fed.  677— Colston 
▼.  Southern  Home  Bldg.  ft  L.  Asso.  99  Fed. 
308 — Ogden  City  y.  Weaver,  47  C.  C.  A. 
489,  108  Fed.  568 — Bunker  Hill  St  S.  Mln.  & 
Concentrating  Co.  ▼.  Shoshone  Mln.  Co.  47 
C.  C.  A.  204,  100  Fed.  508— O'Callaghan  ▼. 
O'Brien,  116  Fed.  936 — Baltimore  A  O.  R. 
Co.  ▼.  Wabash  R.  Co.  57  C.  C.  A.  324,  119 
Fed.  680 — ^Tampa  Waterworks  Co.  v.  Tampa, 
124  Fed.  936 — ^Robinson  t.  Suburban  Brick 
Co.  62  C.  C.  A.  487.  127  Fed.  807— Guar- 
anty Trust  Co.  ▼.  North  Chicago  Street  R. 
Co.  65  C.  C.  A.  71,  130  Fed.  807 — Re  Bar- 
ber Asphalt  Paving  Co.  67  L.R.A.  764,  BO 
C  C.  A.  58,  132  Fed.  948 — Memphis  &  C.  R. 
Co.  ▼.  Grayson,  88  Ala.  578,  16  Am.  St. 
Rep.  69,  7  So.  122 — Gay  v.  Brlerfleld  Coal 
&  I.  Co.  94  AJa.  317.  16  L.R.A.  570,  33 
Am.  St  Rep.  122,  11  So.  353 — Lake  County 
T.  Schradsky,  31  Colo.  184,  71  Pae.  1104 — 
Richmond  &  D.  R.  Co.  ▼.  Gorman,  7  App.  D. 
C.  104— Walker  v.  Washington  Title  Ins. 
Co.  19  App.  D.  C.  580— Wilson  t.  MllUken, 
103  Ey.  168,  42  L.R.A.  452,  82  Am.  St.  Rep. 
578,  44  8.  W.  660 — Mix  ▼.  Creditors.  39  Ta. 
Ann.  626,  2  So.  391 — State  ex  rel.  New  Or- 
leans T.  New  Orleans  ft  N.  E.  R.  Co.  42  La. 
Ann.  18,  7  So.  84 — Bourgeois  v.  Jacobs.  45 
I.a.  Ann.  1314,  14  So.  68 — Kllpatrlck  t.  Kan- 
sas City  ft  B.  R.  Co.  38  Neb.  641,  41  Am. 
St.  Rep.  741,  57  N.  W.  664 — Falrchild  ▼. 
Fairchlld.  53  N.  J.  Eq.  682,  51  Am.  St.  Rep. 
650.  34  Atl.  10— Kerr  t.  Willetts.  48  N.  J. 
L.  79.  2  Atl.  782— Ostby  ft  B.  Co.  ▼.  Gold- 
man. 21  R.  I.  280,  43  Atl.  101 — Internation- 
al ft  G.  N.  R.  Co.  ▼.  Barton,  24  Tez.  Civ. 
App.  128,  57  S.  W.  292 — Barnes  ▼.  Dow,  50 
Vt.  547,  10  AU.  258— Neufelder  t.  North 
British  ft  M.  Ins.  Co.  10  Wash.  300,  45  Am. 
St.  Rep.  793,  39  Pac.  110 — Calne  t.  Seattle 
ft  N.  R.  Co.  12  Wash.  599,  41  Pac.  904. 

53.  The  plea  of  a  suit  pending  in  equity 
in  a  foreign  jurisdiction  will  not  abate  a 
suit  at  law  or  in  equity  in  a  domestic  tri- 
bunal. The  foreign  suit  is  not  a  basis  for 
an  injunction  against  the  domestic  suit. 
Mutual  L.  Ins.  Co.  v.  Harris  (Mutual  L. 
Ins.  Co.  V.  Brune)  96  U.  S.  588,  24:  737 

Bifisell  T.  Heyward,  96  U.  S.  580,  24:  678 
Stanton  v.  Embry,  93  U.  S.  548,  23:  983 
CiUd  in   Wilcox  ft  G.  Guano   Co.  t.   Phoenix 

Ini.   Co.    61    Fed.   200 — First  Nat.   Bank   v. 

Duel  County,  74  Fed.  875 — Holton  r.  Gulnn, 

76  Fed.  101 — Green  ▼.  Underwood,  80  C.  C. 

A.  164,   57  U.  S.   App.  535,  86  Fed.  429— 


Calne  y.  Seattle  ft  N.  R.  Co.  12  Wash.  599, 
41  Pac.  904. 

54.  A  suit  in  a  Federal  court  which  the 
successful  plaintifif  abandoned  pending  ap- 
peal, in  order  to  bring  a  new  action  in  a 
state  court,  which  was  unsuccessful,  cannot 
be  resuscitated  after  the  lapse  of  sixteen 
years,  for  the  purpose  of  defeating  the  ac- 
tion of  the  state  court,  in  which  the  decree 
of  the  Federal  court  was  not  set  up  as  a 
bar,  and  which  sustained  a  defense  arising 
after  the  Federal  decree  was  rendered.  Bry- 
ar  V.  Campbell,  177  U.  S.  649,  20  Sup.  Ct. 
Rep.  794,  44:  926 

55.  A  libel  of  a  vessel  for  violation  of  the 
Chinese  exclusion  act  and  for  smuggling 
opium  is  not  barred  by  a  prior  libel  for 
similar  offenses  filed  in  another  district 
court.  United  States  v.  Haytian  Republic 
(The  Haytian  republic)  154  U.  S.  118,  14 
Sup.  Ct.  Rep.  992,  38:  930 
Oited  in  The  Oregon,  158  U.  S.  210,  39  L.  eO. 

953,  15  Sup.  Ct.  Rep.  804^JEIawgood  ft  A. 
Transit  Co.  v.  Dlngman,  36  C.  C.  A.  62!l, 
94  Fed.  1014. 

56.  Where  a  suit  to  foreclose  a  yendor*s 
lien  was  brought,  and  notice  given  for  a 
certain  installment  of  the  purchase  price, 
and,  pending  the  suit,  another  action  was 
brought  in  another  court,  on  other  notice, 
for  an  installment  subsequently  falling  due, 
the  judgment  in  the  latter  suit,  however 
erroneous,  cannot  be  null  and  void  so  that 
it  can  be  impeached  collaterally  on  ac- 
count of  the  pendency  of  the  first  suit,  as 
that  does  not  defeat  the  jurisdiction.  Mar- 
chand  ▼.  Frellsen,  105  U.  S.  423,      26:  1057 

57.  Where  two  or  more  tribunals  have 
concurrent  jurisdiction  over  the  same  sub- 
ject matter  and  the  parties,  a  suit  com- 
menced in  any  one  of  them  is  a  bar  to  an 
action  for  the  same  cause  in  any  othor. 
Shelby  v.  Bacon,  10  How.  56,  13:  326 
Cited    in    Riggs    v.    Johnson    County    (United 

States  ex  rel.  Rlggs  v.  Johnson  County)  6 
Wall.  205,  18  L.  ed.  779 — Blake  v.  Alabama 
ft  C.  R.  Co.  6  Nat.  Bankr.  Reg.  832,  F>^d. 
Cas.  No.  1,493 — Re  Boston,  H.  ft  E.  R.  Co. 
9  Blatchf.  109,  Fed.  Cas.  No.  1,677 — Haines 
v.  Carpenter,  1  Woods,  268,  Fed.  Cas.  No. 
5,905 — Lorlng  v.  Marsh,  2  Cliff.  323,  Fed. 
Cas.  No.  8,514 — Mallett  r.  Dexter.  1  Curt. 
C.  C.  179,  Fed.  Cas.  No.  8,988 — Putnam  v. 
New  Albany,  4  Blss.  369,  Fed.  Cas.  No.  11,- 
481 — Central  Trust  Co.  v.  South  Atlantic 
ft  O.  R.  Co.  57  Fed.  9 — Foster  v.  Abingdon, 
68  Fed.  726 — Foley  v.  Hartley,  72  Fed.  573— 
Wood  v.  Coman,  56  Ala.  288 — Taylor  v.  Ft. 
Wayne,  47  Ind.  282 — Weeks  v.  Bllllngrs,  55 
N.  H.  374— Taylor  v.  Atlantic  ft  G.  W.  U. 
Co.  57  How.  Pr.  14 — Spinning  v.  Ohio  Llfp 
Ins.  ft  T.  Co.  2  Disney  (Ohio)  381— West 
v.  Morris,  2  Disney  (Ohio)  416 — Craig  v. 
Hoge,  95  Va.  280,  28  S.  E.  317— Gall  v. 
Tygart's  Valley  Bank,  50  W.  Va.  599,  40  S. 
E.   390. 

58.  It  is  no  ground  for  abatement  of  an 
action  at  law  that  a  suit  in  equity  is  pend- 
ing between  the  same  parties,  in  which  the 
plaintiffs  seek  a  decree  for  the  same  money 
as  that  sought  in  the  law  action,  where  the 
result  of  the  law  action  may  be  necessary 
for  the  perfecting  of  a  decree  in  the  equity 
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suit.     Kittredge    v.   Race,    92    U.    S.    116, 

23:488 

Cited  in  Seymour  t.  Malcolm  McDonald  Lum- 
ber Co.  7  C.  C.  A.  597,  16  U.  S.  App.  245, 
58  Fed.  961 — Griswold  y.  Bacheller,  77  Fed. 
857 — Thlel  Detective  Service  Co.  v.  McClure, 
130  Fed.  58 — Western  Coal  &  Mln.  Co.  v. 
Petty,  65  C.  C.  A.  668,  1«2  Fed.  604 — Unit- 
ed States  V.  150  Flead  of  Cattle,  3  Ariz.  136, 
77  Pac.  489 — Raessler  v.  Temperance  Mut. 
Ben.  As80.  3  Pa.  Co.  Ct  396. 

—  Editorial  note. 

[Pending  of  action  in  both  state  and 
Federal  courts  sitting  in  same  state.  42 
L.R.A.    449.] 

Action  In  same  court. 

On  Settlement  of  Claim  against  Insol- 
vent Bank,  see  Banks,  380,  381. 

59.  Where  there  is  a  plea  of  another  suit 
pending  for  the  same  causes  in  the  same 
court,  the  court  may  compel  the  plaintiffs 
to  elect  whether  they  will  submit  to  judg- 
ment on  the  plea,  or  discontinue  the  iirst 
suit  and  pay  the  costs  thereof.  Imhaeuser 
V.  Buerk,  101  U.  S.  647,  25:  945 

Action  In  courts  of  same  state. 

60.  At  law,  the  pendency  of  a  former  ac- 
tion between  the  same  parties,  for  the  same 
cause,  in  a  court  of  the  same  state,  is  plead- 
able in  abatement  to  a  second  action.  The 
rule  in  equity  is  analogous  to  the  rule  at 
law.  Mutual  L.  Ins.  Co.  ▼.  Harris  (Mutual 
L.  Ins.  Co.  V.  Bnine)  96  U.  S.  588,  24:  737 
Cited  in  Foley  y.  Hartley,  72  Fed.  573 — Marks 

▼.  Marks,  75  Fed.  332 — United  States  ex 
rel.  Coffman  ▼.  Norfolk  &  W.  B.  Co.  114 
Fed.  684 — Sandford  t.  Wright,  164  Mass. 
87,  41  N.  E.  120. 

/.  Irregularity  of  Brocedure, 

Delay  in  Objecting  as  Waiver  of  Defect  in 
Jurisdiction  of  Person,  see  Courts,  16. 

61.  If  the  marshal  of  Virginia  return  that 
the  defendant  is  no  inhabitant  of  the  dis- 
trict of  Virginia,  the  suit  will  abate  as  to 
such  defendant.  Barton  v.  Petit,  7  Cranch, 
194,  3:  313 
Cited  in  Sneed  ▼.  Wiester,  2  A.  K.  Marsh.  282. 

62.  Variances  between  the  writ  and  decla- 
ration are,  in  general,  matters  proper  for 
pleas  in  abatement.  Chirac  v.  Reinicker,  11 
Wheat.  280,  6:  474 
Cited  in   How  v.    McKlnney,   1   McLean,   320, 

Fed.  Cas.  No.  6,749 — Morris  v.  Wheat,  11 
App.  D.  C.  214 — Prince  v.  Lamb,  Breese 
(111.)  298 — Craikshank  v.  Brown,  10  111.  77 
— Carpenter  t.  Hoyt,  17  111.  580-^Shangh- 
nessy  v.  Fogg,  15  La.  Ann.  331 — Chapman 
V.  Davis,  4  Gill,  177 — Schenck  ▼.  Schenck, 
10  N.  J.  L.  276 — Waldo  ▼.  Beckwith,  1  N. 
M.  111. 


Ill,  Revival. 

Reviewability  of  Order  of,  see  Appeal  and 
Error,   42. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,  4386. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 2218. 

Questions  Reviewable  on  Appeal  from  Order 
of,  see  Appeal  and  Error,  4376. 


Ancillary  Jurisdiction  in  Federal  Court  of 
Bills  of  Revivor,  see  Courts,  1075,  1076. 

Revival  of  Judgment,  see  Judgment,  XL  c 

Judgment  against  Heirs  on  Revival  against 
Administrator,  see  Judgment,  12. 

Lien  of  Judgment  in  Case  of,  see  Judgment^ 
862. 

Effect  of  Executor's  Failure  to  be  Made 
Party  to  Suit,  see  Limitation  of  Ac- 
tions, 304.- 

Intervention  by  Personal  Representative, 
see  Parties,  306. 

Substitution  on  Death  of  Party,  see  Par* 
ties,  320,  323. 

Substitution  on  Appeal  after  Death  of  Par- 
ty, see  Appeal  and  Error,  2506-2512. 

Setting  up  New  Defenses  in  Answer  to  Bill 
of  Revivor,  see  Pleading,  599. 

See  also  supra,  18;  Bills  and  Notes,  337; 
Judgment,  767;  Parties,  316;  Review,  2. 

63.  Where  a  defendant  dies  after  the  en- 
try of  an  office  judgment  by  default,  under 
the  practice  of  Virginia,  a  scire  facias 
against  his  administrator  is  not  a  proceeding 
against  the  latter,  but  is  a  continuance  of 
the  original  action.  M'Knight  v.  Craig,  6 
Cranch,  183,  3:  193 

64.  At  common  law,  continuance  of  an  ac- 
tion by  journey's  account  was  not  allowed 
in  cases  of  voluntary  abandonment  of  the 
suit.  The  party  must  resort  to  renewing 
the  action.  Richards  v.  Maryland  Ins.  Co.  8 
Cranch,  84,  3:  496 
Cited  in  Rhea  v.  Rhea,  54  Ala.  70 — Barlno  v. 

M'Gee,  3  M'Cord,  L  458 — Anderson  v.  Bed- 
ford, 4  Coldw.  470. 

65.  Where  a  suit  abates  by  the  death  of 
the  defendant  it  is  out  of  court;  a  new  sum- 
mons and  count  against  the  heirs  is  neces- 
sary.    Macker  v.  Thomas,   7   Wheat.   530, 

'    •  5:515 

66.  Where  a  suit  abates  by  the  death  of 
a  trustee  who  was  defendant,  and  a  new 
trustee  is  appointed,  it  can  only  be  prose- 
cuted against  him  by  way  of  a  supplemental 
bill,  in  the  nature  of  a  bill  of  revivor,  in 
which  all  the  proceedings  should  be  stated, 
and  he  be  required  to  answer  the  charges 
contained  in  the  bill.  Greenleaf  v.  Queen, 
1  Pet.  138.  7:  85 
Cited   In   Tappan  v.   Smith,  5    Blss.   75,    Fed. 

Cas.  No.  13,748 — Hazleton  Tripod-Boiler  Co. 
V.  Citizens*  Street  R.  Co.  72  Fed.  329 — 
Birmingham  ▼.  Lesan,  77  Me.  498,  1  Atl. 
151. 

67.  If  plaintiff  in  a  bill  for  discovery  dies 
after  answer,  the  suit  cannot  be  revived. 
Horsburg  v.  Baker,  1  Pet.  232,  7:  125 

68.  Where,  after  an  answer  and  discov- 
ery, the  plaintiff  dies,  the  rule  is  that  a 
suit  brought  merely  for  discovery  cannot  be 
revived.  Its  object  is  attained.  Horsburg 
V.  Baker,  1  Pet.  232.  7:  125 
Cited  in  Peer  v.  Cookerow,  14  N.  J.  Eq.  363. 

69.  Upon  the  death  of  some  of  the  par- 
ties to  a  bill,  who  had  been  served  with  pro- 
cess, the  bill  should  be  revived  against  their 
personal  representatives,  if  they  can  be 
brought  before  the  court,  unless  some  good 
reason,  such  as  absolute  insolvency,  can  be 
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•SBigned  to  justify   the  omission.     Mande- 

TiUe  y.  Riggs,  2  Pet  482,  7:  493 

Cited  in  Rlggs  v.  Swann,  3  Cranch.  C.  C.  102, 

Fed.  Cas.  No.   11.831 — ^Howth  ▼.   Owens,  29 

Fed   725— Walsh    v.    Smyth,    3    Bland,    Ch. 

22— Bcqua  ▼.  Holmes,  16  N.  T.  190. 

70.  Where  the  new  parties  to  a  proceed- 
ing in  chancery  are  the  legal  representa- 
tires  of  an  original  party,  and  the  proceed- 
ings hare  been  revived  in  their  names  by  or- 
der of  court,  on  a  bill  of  revivor,  all  the 
testimony  may  be  used  which  might  have 
been  used  had  no  abatement  occurred.  Vat- 
tier  v.  Hinde,  7  Pet.  252,  8:  675 
Cited  in  Re   Brockway,    12  Fed.  71— Sheidley 

T.  Aoltman.  18  Fed.  666 — Neis  v.  Farquhar- 
soD,  0  Wash.   516,  37   Pac.   697. 

71.  A  bill  of  revivor  is  not  the  commence- 
ment of  a  new  suit,  but  is  the  mere  contin- 
nance  of  the  old  one.  Clarke  v.  Mathewson, 
12  Pet.  164,  9:  1041 
Dittinffuithed  In  Christmas  ▼.  Russell,  (Cbrtsr- 

mas  ▼.  Gaines)   14  Wall.  81,  20  L.  ed.  763. 

Cited  in  Nations  v.  Johnson.  24  How.  206,  11 
L.  ed.  632 — KIrby  v.  American  Soda  Foun- 
tain Co.  194  U.  8.  146,  48  L.  ed.  913,  24 
Sup.  Ct.  Rep.  619 — Barnard  v.  Hartford,  P. 
A  F.  R.  Co.  Fed.  Cas.  No.  1.003 — Merchants' 
Nat.  Bank  v.  Leland,  38  How.  Pr.  33.  Fed. 
Cas.  No.  0,452 — Rawle  v.  Phelps,  2  Flipp. 
472,  Fed.  Cas.  No.  11,588— United  States  r. 
Parrott,  McAll.  286,  Fed.  Cas.  No.  15,998 — 
Howth  V.  Owens,  30  Fed.  911 — ^Newcombe  v. 
Murray.  77  Fed.  493 — Mackaye  v.  Mallory, 
24  C.  C.  A.  421,  45  U.  S.  App.  741,  79  Fed. 
2— McDonald  v.  Sellgman,  81  Fed.  756— 
Brooks  ▼.  Laurent.  39  C.  C.  A.  207.  98 
Fed.  652 — ^Uri  v.  Hirsch,  123  Fed.  669 — 
Dlllard  v.  Central  Vlrffinia  Iron  Co.  125 
Fed.  150 — Leigh  v.  Kewanee  Mfg.  Co.  127 
Fed.  992 — Dostin  v.  Dickinson,  2  Mich.  N. 
P.  8 — Fftsslmmons  v.  Johnson,  90  Tenn.  426, 
17  8.  W.  100. 

72.  A  bill  which  seeks  to  revise  a  suit  by 
introducing  the  heirs  of  a  party  thereto,  as 
well  as  to  review  the  decree,  has,  as  to  the 
former,  the  character  of  a  bill  of  revivor. 
\\liiting  V.  Bank  of  United  SUtes,  13  Pet. 
6,  10: 33 

73.  If  a  party  dies  in  the  intermediate 
time  between  the  original  decree  of  fore- 
closure and  the  sale,  it  is  not  necessary  to 
revive  the  proceedings  against  the  heira  of 
the  deceased  party  before  a  sale  of  the  prop- 
erty can  be  made.  Whiting  v.  Bank  of 
United  States,  13  Pet.  6,  10:33 
Cited  in  Kronenberger  v.  Helnemann,  104   III. 

App.  158— Lynde  v.  O'Donnell,  21  How.  Pr. 
88 — Rogers  v.  Breen,  9  Heisk.  680 — Smith 
T.  Cunningham,  2  Tenn.  Ch.  571. 

74.  A  suit  instituted  against  the  first  ad- 
ministrator may  be  continued  against  an  ad- 
ministrator de  bonis  non,  instead  of  the 
administrator's  administrator.  De  Valengin 
y.  Duffy,  14  Pet.  282,.  10:  457 

75.  The  suggestion  of  the  death  of  a  sole 
plaintiff,  made  while  both  parties  were  pres- 
ent, and  an  order,  made  without  objection, 
that  the  devisees  be  substituted  as  plaintiffs, 
settles  prima  facie  the  fact  of  the  death  of 


such  party.    Stebbins  v.  Duncan,  108  U.  S. 

32,  2  Sup.  Ct.  Rep.  313,  27:  641 

Cited  in  Scott  v.  Hyde,  21  D.  C.  536 — Dom  v. 

Ross,  177  111.  227,  52  N.  E.  321~Hart8hom 

V.    Metropolitan    L.    Ins.    Co.   55    App.    DIv. 

478,  67  N.  Y.  Supp.  18. 

76.  Where  in  a  suit  brought  by  stock- 
holders of  a  railway  company,  a  decree  was 
made  enjoining  the  collection  of  taxes  of  the 
railway  company  until  the  expiration  of  the 
exemption  limited  in  the  charter  of  said 
company,  a  purchaser  of  the  railroad  deriv- 
ing his  title  from  the  foreclosure  of  a  mort- 
gage given  before  such  suit  is  not  entitled 
to  file  a  bill  to  revive  that  suit;  nor  can  he 
invoke  that  decree  as  an  estoppel  against 
other  suits  brought  to  enforce,  as  a  lien  up- 
on such  property,  the  taxes  levied  thereon, 
neither  the  prior  mortgagee  nor  his  repre- 
sentative having  been  made  a  party  to  the 
suit  in  which  such  decree  was  made.  Ke- 
okuk &  W.  R.  Co.  V.  County  Court,  152  U. 
S.  318,  14  Sup.  a.  Rep.  605,  38:  457 

77.  Where  a  board  of  commissioners  was 
abolished,  and  the  state  auditor  and  treas- 
urer were  appointed  a  board  ex  officio  to  set- 
tle up  its  unfinished  business,  a  suit  was 
properly  revived  against  the  latter,  although 
both  resided  out  of  the  district.  Heming- 
way V.  Stansell,  106  U.  S.  399,  1  Sup.  Ct. 
Rep.  473,  27:  245 

78.  By  the  3l8t  section  of  the  judiciary 
act  of  1789  a  suit  can  be  prosecuted  by  or 
against  the  personal  representatives  of  the 
deceased,  where  the  cause  of  action  survives. 
Green  v.  Watkins,  6  Wheat.  260,  5:  256 
Cited  in  Re  Connaway,  178  U.  8.  484,  44   f^ 

ed.  1139,  20  Sup.  Ct  Rep.  951. 

79.  Chapter  127,  §  2,  last  clause,  of  the 
Code  of  West  Vira^nia,  which  provides  that, 
"if  a  plaintiff  or  defendant  die  pending  any 
action,  whether  the  cause  of  action  would 
survive  at  common  law  or  not,  the  same  may 
be  revived  and  prosecuted  to  judgment  and 
execution  in  the  same  manner  as  if  it  were 
for  a  cause  of  action  arising  out  of  contract,*' 
is  intended  only  to  prescribe  the  mode  of 
procedure  id  actions  the  cause  of  which  sur- 
vives, either  at  common  law,  or  by  virtue  of 
statutory  provisions;  and  its  whole  effect  is 
to  avoid  the  necessity  of  bringing  a  new  ac- 
tion when  the  right  of  action  so  survives, 
and  not  to  give  a  new  right  of  action  which 
did  not  exist  before.  Gerlin^  v.  Baltimore 
&  O.  R.  Co.  (Martin  v.  Baltimore  &  O.  R. 
Co.)  151  U.  S.  673,  14  Sup.  Ct.  Rep.  533, 

38:  311 
Cited  in  Chivera  v.  Rogers,  50  La.  Ann.  64,  23 
So.  100. 

Effect  of  removal. 

80.  A  right  given  by  a  state  statute  to 
revive  a  pending  action  for  personal  in- 
juries in  case  of  death  of  the  plaintiff  is 
not  lost  by  removal  to  the  Federal  courts. 
Re  Connaway,  178  U.  S.  421,  20  Sup.  Ct. 
Rep.  951,  44:  1134 
Cited  in  Y-ta-tah-wah  v.  Reboclc,  105  Fed.  266. 

81.  A  right  given  by  a  state  statute  to 
revive  a  pending  action  for  personal  inju- 
ries, in  the  name  of  the  personal  representa- 


14 


ABDUCTION— ABUSE  OF  PROCESS. 


live  of  a  deceased  plaintiff,  is  not  lost  upon 
the  removal  of  the  case  into  a  Federal 
court.  Baltimore  &  O.  R.  Co.  y.  Joy,  173 
U.  S.  226,  19  Sup.  Ct.  Rep.  387,  43:  677 

Cited  in  Y-ta-tah-wah  ▼.  Rebock,  105  Fed.  265 

— Baltimore  &  O.  R.  Co.  ▼.  Joy,  51  C.  C.  A. 

682,   118  Fed.   1016. 

82.  The  right  to  revive  an  action  for  per- 
sonal injuries  under  Ohio  Rev.  Stat.  §  5144, 
when  the  plaintiff  dies  pending  the  action, 
although  the  cause  of  action  would  have 
abated  if  suit  had  not  been  brought,  is  a 
right  inhering  in  the  action,  which  accom- 
panies it  into  a  Federal  court  to  which  it  is 
removed  during  the  plaintiff's  lifetime; 
and  in  such  a  case  U.  S.  Rev.  Stat.  §  955, 
U.  S.  Comp.  Stat.  1901,  p.  697,  allowing  re- 
vivor only  when  the  cause  of  action  survives 
by  law,  does  not  apply.  Baltimore  &  0.  R. 
Co.  V.  Joy,  173  U.  S.  226,  19  Sup.  Ct.  Rep. 
387,  43:  677 

Cited  In  Levy  v.  Providence  &  S.  S.  8.  Co.  123 

Fed.  849. 


ABDUCTION. 

As  Defense  to  Prosecution,  see  Appeal  and 
Error,  2111. 

Deportation  of  Person  by  Void  or  Irregu- 
lar Extradition  Proceedings,  see  Extra- 
dition, 68-73. 


ABETTING. 


Of  Crime,  see  Criminal  Law,  I.  f. 


ABRIDGMENT. 

Of  Constitutional  Rights,  see  Constitutional 
Law,  IV. 


ABROGATION. 


Of  Treaties  Generally,  see  Treaties,  IV. 


ABSCONDING  DEBTORS. 


S«6  Absent  and  Absconding  Debtors. 


ABSENCE. 

Change  of  Domicil  by,  see  Domicil,  II. 
Of  Executor  as  Disqualification,  see  Bxeeu- 
tors  and  Administrators,  22. 


ABSENT  AND  ABSCONDING  DEBT- 
ORS. 

Attachment  Against,  see  Attachment,  11, 
20. 

Running  of  Limitations  against,  see  Limita- 
tion of  Actions,  329,  331,  11.  k. 

Joinder  of  Creditors  to  Attach  Effects  of, 
see  Parties,  97. 

The  right  of  an  absent  and  absconding 
debtor  to  real  estate  held  adversely  passed 
to  and  became  vested  in  trustees,  by  the 
act  of  the  le^slature  of  New  York  passed 
April,  1786.  Inglis  ▼.  Sailor's  Snug  Harbor, 
3  Pet.  99,  7:  617 


ABSENTEE. 

Due  Process  in  Administration  of  Estate  of, 
see  Constitutional  Law,  456,  457,  707, 
708. 

Power  of  State  to  Administer  on  Estate  of 
Absentee  Presumed  to  be  Dead,  see  Ex- 
ecutors and  Administrators,  11. 

Valfdity  of  Judicial  Sales  on  Process  as 
against  Absentee,  see  Judicial  Sale,  118. 

Running  of  Limitations  During  Absence 
from  State,  see  limitation  of  Actions, 

n.  k. 


ABSTRACT. 


Of  Judgment,  see  Judgment,  82* 


ABSTRACT  OF  TITLE. 

Right  to  Examine  Records  for  Purpose  of 

Preparing,  see  Records,  6. 
Effect  of  Vendor's  Failure  to  Tender,  see 

Specific  Performance,  104. 

Editorial  notes. 

[Liability  of  ofiicers  for  defects  in  ab- 
stracts  of  title.    22  L.R.A.  99. 

Liability  of  title  abstracter.  12  L.RA.. 
(N.S.)   449. 

Right  of  abstracters  to  inspect  records. 
27   L.ILA.   82.] 


ABSTRACT  QUESTIONS. 

Appellate  Jurisdiction  of  Supreme  Court 
over,  see  Appeal  and  Error,  m.  d,  9,  b. 

Consideration  of,  on  Appeal,  see  Appeal  and 
Error,  4209. 

Power  of  Courts  as  to,  see  Couria,  L  a»  2. 


ABUSE  OF  PROCESS. 

Ancillary  Jurisdiction  of  Federal  Courts  to 
Prevent,  see  Courts,  1070. 


ABUTTING  OWNERS— ACCESSION  AND  CONFUSION. 
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Rigiit  to  Recover  for  Wrongful  Procurement 
of  Injunction,  see  Injunction,  244-249. 

See  also  Attachment,  VIII.;  Writ  and  Pro- 
cess, 1,  2,  23. 


ABUTTING  OWNERS. 

Buements  of  Light  and  Air,  see  Eminent 
Domain,  65. 

Right  to  Institute  Proceedings  for  Damage 
from  Construction  of  Railroad  in  Street, 
aee  Eminent  Domain,  80. 

Rights  of,  as  Against  Railroad  in  Street,  see 
Highways,  34,  39. 

Rights  in  and  Title  to  Highway,  see  High- 
waysy  IL 

Liability  of,  for  Local  Improvement  Assess- 
ment, see  Public  Improvements,  11. 

Frontage  Tax  on,  for  Public  Improvements, 
aee  Constitutional  Law,  568-573. 

Consent  of,  to  Street  Improvement,  see  Pub- 
lic Improvements,  11-13. 


^»» 


ACCEPTANCE. 

Of  Appeal  Bond,  see  Appeal  and  Error,  IV. 

i,  8. 
Of  Alignment  for  Creditors,  see  Assignment 

for  Creditors,  35;  Evidence,  219,  220. 
Of  Bill  or  Note,  see  Bills  and  Notes,  II.; 

Custom  and  Usage,  34. 
Of  Official  Bond,  see  Bonds,  27-29. 
Of  Check,  see  Banks,  122-126;  Checks,  V. 
Of  Offer,  see  Contracts,  I.  d,  4. 
Of  Contract  as  Question  of  Fact,  see  Trial, 

298. 
Of  Performance  of  Contract,  see  Contracts, 

V.  c  3. 
Of  Consignment,  see  Factors,  16,  17. 
Of  Guaranty,  Notice  of,  see  Guaranty,  III. 
Of  Insurance  Contract,  see  Insurance,  121- 

125. 
Of  Abandonment  of  Insured  Property,  see 

Insurance,  585-587,  598-602. 
Of  Office,  see  Officers,  9. 
Of  Officer's  Resignation,  see  Officers,  17,  18. 
Of  Pardon,  see  Pardon  and  Amnesty,  III. 
Of  Partition,  see  Partition,  3. 
Of  Property  Sold,  see  Sale,  I.  e. 
Of  Goods  for  Carrier  at  Place  of  Disaster, 

aee  Shipping,  192. 
Of  Extension  of  Street  Railway  Franchise, 

see  Statutes,  17. 
Of  Exemption  from   Taxation,  see   Taxes, 

366. 
Of  Trust,  see  Trusts,  12-14. 
Of  Legacy  or  Devise,  see  Wills,  III.  h. 
Requirement  for,  in  Assignment  for  Credit- 
ors, see  Assignment  for  Creditors,  10. 
Who  may  Question  Ri^t  of  Corporation  to 

Accept  Trust,  see  Charities,  84,  85. 
Estoppel  by,  see  Estoppel,  125. 
Presumption  of  Acceptance  of  Patent,  see 

Public  Landa,  879. 
By  Railroad  Company  of  Privilege  of  Par- 

tieular  Act,  see  Railroads,  4. 
Tnder  Contract  of  Sale,  see  Sale,  18. 


ACCESS. 

To  Water  Front,  see  Waters,  1.  d,  2,  6,  177. 


-•-•- 


ACCESSION  AND  CONFUSION. 

Ownership  of  Offspring  Covered  by  Mort- 
gage, see  Chattel  Mortgage,  20. 

Increase  of  Animals  Covered  by  Mortgage, 
see  Chattel  Mortgage,  21. 

Ownership  of  Issue  of  Slaves,  see  Slaves,  12, 
32. 

Replevin  for  Logs  Intermingled  with  Sim- 
ilar Logs,  see  Replevin,  7. 

1.  The  brood  of  all  tame  and  domestic  an- 
imals belongs  to  the  owner  of  the  dam  or 
mother.  Arkansas  Valley  Land  &  Cattle 
Co.  V.  Mann,  130  U.  S.  69,  9  Sup.  Ct.  Rep. 
458,  32: 854 
Oited  In  Northwestern  Nat.  Bank  v.  Freeman, 

171  U.  S.  630,  43  L.  ed.  312,  19  Sup.  Ct. 
Rep.  36 — Fyeatt  v.  Powell,  2  C.  C.  A.  369, 
10  U.  S.  App.  200,  51  Fed.  553 — Chicago 
Title  &  Trust  Co.  v.  O'Marr,  25  Mont.  247, 
64  Pac.  506 — First  Nat.  Bank  v.  Western 
Mortg.  &  Invest.  Co.  6  Tez.  Civ.  App.  C3, 
24   S.   W.  691. 

2.  The  principle  that  the  product  or  sub- 
stitute for  the  original  thing  by  sale  or  oth- 
erwise follows  the  nature  of  the  thing  itself, 
so  long  as  it  can  be  ascertained  as  such,  and 
becomes  the  property  of  him  who  was  the 
owner  in  the  same  quality  as  he  held  the 
thing,  has  even  been  extended  to  cases  where 
there  has  been  a  fraudulent  or  tortious  mis- 
application of  property.  Cooard  ▼.  Atlan- 
tic Ins.  Co.  1  Pet.  386,  7:  189 
Cited  in  McLarren  v.  Brewer,  51  Me.  405. 

3.  If  a  man  wilfully  and  wrongfully  mixes 
his  goods  with  those  of  another,  so  as  to 
render  them  indistinguishable,  he  will  not 
be  entitled  to  his  proportion  or  any  part  of 
the  property,  unless  the  goods  of  both  own- 
ers are  of  the  same  quality  and  value. 
Hentz  V.  The  Idaho  (The  Idaho)  93  U.  S. 
575,  23: 978 
Cited  in  Schutz  v.  Jordan,  32  Fed.  64 — The 

Pietro  Q,  38  Fed.  160— Wright  v.  EUwood 
Ivlns  Tube  Co.  128  Fed.  463— McKnlght  v. 
United  States,  65  C.  C.  A.  44,  180  Fed.  666 
— Hart  V.  Morton,  44  Ark.  451 — Rust  Land 
&  Lumber  Co.  v.  Isom,  70  Ark.  105,  91  Am. 
St.  Rep.  68,  66  S.  W.  434 — Morrison  v. 
Shuster,  1  Mackey,  198 — Clafln  v.  Conti- 
nental Jersey  Works,  85  Ga.  45,  11  S.  E.  721 
—Martin  v.  Mason,  78  Me.  456,  7  Atl.  11— 
Crapster  v.  Qrlfflth,  2  Bland,  Ch.  8 — Moors 
▼.  Reading,  167  Mass.  326,  57  Am.  St  Rep. 
460,  45  N.  E.  760— Jewett  v.  Dringer,  80  N. 
J.  Eq.  309 — Lake  Shore  &  M.  8.  R.  Co.  v. 
Hntchins,  87  Ohio  St.  298. 

4.  Ck>nfusion  of  property  does  not  destroy 
the  equity  to  follow  misapplied  property, 
but  converts  it  into  a  charge  upon  tne  entire 
mass,  giving  to  the  party  injured  by  the  un- 
lawful diversion  a  priority  of  right  over  the 
other  creditors  of  the  possessor.  Peters  v. 
Bain,  133  U.  S.  670,  10  Sup.  Ct.  Rep.  354, 

33:  696 
Di9tingui8hed  In  Merchanta*  ft  F.  Bank  v.  Aus- 
tin, 48  Fed.  28. 

Cited  In  San  Diego  County  v.  California  Nat 
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Bank,  62  Fed.  63— Wasson  ▼.  Hawkins.  39 
Fed.  237— Spokane  County  ▼.  Clark.  61  Fed. 
540 — Boone  County  Nat.  Bank  ▼.  Latimer. 
67  Fed.  29— Stuart  ▼.  Hayden,  18  C.  C.  A. 
620,  36  U.  S.  App.  462.  72  Fed.  405 — 
Standard  Oil  Co.  y.  Hawkins.  33  L.R.A 
743,  20  C.  C.  A  475.  46  U.  8.  App. 
115.  74  Fed.  401— MetropoIlUn  Nat.  Bank 
▼.  Campbell  Commission  Co.  77  Fed.  708 — 
Independent  District  v.  Beard,  83  Fed.  10—' 
Beard  y.  Independent  District,  81  C.  C.  A. 
565.  60  U.  S.  App.  372,  88  Fed.  377— Terrc 
Haute  &  I.  E.  Co.  y.  Coz,  42  C.  C.  A.  665. 
102  Fed.  836— Re  Mulligan,  116  Fed.  718— 
New  Farmers  Bank  t.  Cockrell,  106  Ky.  588. 
51  S.  >y.  2 — Shields  ▼.  Thomas,  71  Miss. 
269.  42  Am.  St.  Rep.  458,  14  So.  84— Cap- 
ital Nat.  Bank  ▼.  Coldwater  Nat.  Bank.  49 
Neb.  789,  59  Am.  St.  Rep.  572.  69  N.  W.  115 
— Morrison  ▼.  Lincoln  Say.  Bank  A  S.  D. 
Co.  57  Neb.  228.  57  L.B.A.  889.  77  N.  W. 
655^Bank  Comrs.  v.  Security  Trust  Co.  70 
N.  H.  548.  49  Atl.  113 — Ferchen  y.  Amdt, 
26  Or.  129,  29  L.R.A.  666.  46  Am.  St.  Rep. 
603,  87  Pac.  161— Nonotuck  Silk  Co.  y. 
Flanders,  87  Wis.  242,  58  N.  W.  383— Fos- 
ter y.  Rincker,  4  Wyo.  493,  35  Pac.  470. 

5.  Where  the  proceeds  of  cotton  which  had 
been  intermingled  in  a  common  mass,  being 
what  had  been  sayed  of  yarious  different 
lots,  the  identity  of  which  was  lost,  had 
been  placed  in  the  Treasury  under  the 
abandoned  and  captured  property  act,  the 
proceeds  were  divided  among  the  owners  of 
the  cotton  according  to  their  original  num- 
ber of  bales.  Intermingled  Cotton  Cases,  92 
U.  S.  651.  23:  756 

died  In  United  SUtes  y.  Piigh.  99  U.  S.  270. 

25  L.  ed.  323 — Ross  y.  United  States,  12  Ct. 

CI.  576 — Burke  y.  United  States,  13  Ct.  CI. 

237— McKeeyer  y.  United  States.  14  Ct.  CI. 

428— Webb  y.  United  States,  20  Ct.  CI.  490 

-Rice  y.  United  States,  21  Ct.  CI.  422. 

Editorial  notes. 

Confusion  of  goods.  33:  696 

[Title  by  accession  to  crops,  etc.,  seyered. 

32  LHJ^.  422. 

Title  to  increase  of  animals.  17   L.ILA.. 

31.] 


ACCESSORY. 

Guilt  of,  see  Criminal  Law,  I.  f. 


ACCIDENT. 

What  Constitutes,  see  Contracts,  285,  301. 

Implied  Warranty  against,  by  Landlord,  see 
Landlord  and  Tenant,  15. 

As  Ground  for  Action  against  Enforcing 
Judgment,  see  Injunction,  98. 

As  Ground  for  Terminating  Lease,  see  Land- 
lord and  Tenant,  27,  28. 

As  Ground  for  Equitable  Relief  against  For- 
feiture of  Lease,  see  Landlord  and  Ten- 
ant, 24,  25. 

Lessor  Bearing  Loss  Resulting  from,  see 
Landlord  and  Tenant,  31. 

Tenant's  Liability  to  Replace  Building 
Burned  by,  see  Landlord  and  Tenant, 
33. 


Property  Omitted  from  Mortgage  by,  see 

Mortgage,  63. 
Change  of  CHaim  in  Reissued  Patent  because 

of,  see  Patents,  607-615. 
As  Excusing  Usury,  see  Usury,  14. 


ACOIDENTAIi   BiEANS. 

Injury  to  Insured  by,  see  Insurance,  506. 


ACCIDENT   INSURANCE. 

In  General,  see  Insurance,  XI.  e. 
Extent  of  Recovery  on  Certificate, 
surance,  716,  717. 


see  In- 


ACCOMMODATION  PAPER. 

Authority  to  Fill  Blanks  in,  see  Alteration 
of  Instruments,  9. 

Accommodation  Indorsement  by  Bank  Cash- 
ier, see  Banks,  65. 

Liability  of  Accommodation  Indorsers,  see 
Bills  and  Notes,  86-88. 

Subrogation  of  Makers  to  Rights  of  Mort- 
gage Given  by  Accommodation  Indors- 
ers, see  Subrogation,  12. 

Payment  of,  see  Bills  and  Notes,  48. 


ACCOMMODATIONS. 

In  Inn,  Civil  Rights  as  to,  see  Citizens,  12, 
13. 


ACCOMPLICE. 

Criminal    Responsibility    of,    see    Criminal 

Law,  58-61. 
As  Witness,  see  Witnesses,  13. 


ACCORD  AND  SATISFACTION. 

As  Bar  to  Action  on  Appeal  Bond,  see  Ap- 
peal and  Error,  5690-5692. 

Remedy  to  Enforce  Notes  Given  in  Com- 
promise, see  Equity,  102. 

Evidence  of.  Under  Plea  of  Payment,  see 
Evidence,  2715, 

As  Defense  to  Proceeding  on  Judgment,  see 
Judgment,  1096a. 

Mutifariousness  of  Plea  Setting  up  Com- 
promise and  Prescription,  see  Pleading, 
300. 

Necessity  of  Pleading  Mistake  in,  see  Plead- 
ing, 677. 

As  to  Compromise  and  Settlement,  see  Com- 
promise and  Settlement. 

1.  An  accord  and  satisfaction  requires  the 


ACCORD  AND  SATISFACTION. 


17 


%'oluntarj  consent  of  the  creditor.    Wilmot 
V.  Mudge,  103  U.  S.  217,  26:  536 

2.  An  accord  and  satisfaction  results  from 
the  receipt,  under  protest,  in  discharge  of  a 
narticalar  payment,  of  a  different  money 
medium  from  that  which  was  required  by  a 
contract.  San  Juan  v.  St.  John's  Gas  Co. 
195  U.  S.  510,  25  Sup.  Ct.  Rep.  108, 

49:299 

3.  An  agreement  to  release,  based  upon 
the  performance  of  considerations  specified, 
constitutes  no  accord  and  satisfaction  until 
performance  of  the  considerations.  Mem- 
phis V.  Brown,  20  Wall.  289,  22:  264 
Ct/ecf  in  First  Nat.  Bank  v.  Leech,  36  C.  C.  A. 

1»«2.  94  Fed.  311— Amett  y.  Smith,  11  N.  D. 
64.  88  N.  W.  1037 — Carpenter  v.  Chicago, 
M.  &  St.  r.  R.  Co.  7  8.  D.  587,  64  N.  W. 
1120 — McCreery  v.  Day,  119  N.  Y.  7,  6  L. 
R.A.  505,  16  Am.  St.  Rep.  793,  23  N.  E.  108 
—Hard  t.  Burton,  62  Vt.  322,  20  Atl.  269. 

4.  A  receipt  in  full,  unless  given  in  ignor- 
ance of  its  purport,  or  in  circumstances  con- 
stituting duress,  is  an  acquittance  in  bar  of 
anv  further  demand.  De  Amaud  v.  United 
States,  151  U.  S.  483,  14  Sup.  Ct.  Rep.  374, 

38:244 
C\X€d  In  Pacific  R.  Co.  t.  United  States,  158 
U.  S.  121,  39  L.  ed.  919,  15  Sup.  Ct.  Rep. 
766 — United  States  y.  Garllnger,  169  U.  S. 
322,  42  Lu  ed.  764,  18  Sup.  Ct.  Rep.  864— 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Clark,  178 
U.  8.  369,  44  L.  ed.  1107,  20  Sup.  Ct  Rep. 
924 — Newman  y.  United  SUtes,  81  Fed.  126. 

5.  Payment  of  a  sum  agreed  upon  in  oom- 
promisa  of  a  decree  appealed  from  consti- 
tutes an  accord  and  satisfaction.  Bofinger 
y.  Tuyes,  120  U.  S.  198,  7  Sup.  Ct.  Rep.  529, 

30:649 

Editorial  notes. 

By  part  payment  [20  L.R.A.  785,  11  L. 
RA.(X.S.)  1018.]    6:  159,  9:  1047,  10:  1046 

Substituted  agreement,  when  satisfac- 
tion. 13:  588 

Negotiable  paper  as   payment.       2:  450 

[Effect  of  payment  of  debt  by  volunteer 
or  stranger  to  the  original  undertaking. 
23  L.RA.   120.] 

.\moiint  dae  disputed. 

6.  If  there  is  a  bona  fide  dispute  as  to 
the  amount  due  from  one  person  to  another, 
or  the  amount  is  uncertain  or  unliquidated, 
a  compromise  and  payment  of  a  certain 
agreed  sum  as  a  satisfaction  of  the  entire 
cUim  is  Talid.  Fire  Ins.  Asso.  v.  Wickham, 
141  U.  S.  564,  12  Sup.  a.  Rep.  84, 

35:  860 

7.  The  payment  of  a  specified  sum  con- 
ceded to  be  due  by  including  certain  items 
but  excluding  disputed  items,  on  condition 
that  the  sum. so  paid  shall  be  received  in 
full  satisfaction,  will  be  sustained  as  an  ex- 
tin^ishment  of  the  whole  sum,  where  the 
ij^egate  amount  is  in  dispute.  Chicago, 
M.  &  St.  P.  R.  Co.  V.  aark,  178  U.  S.  353, 
20  Sup.  Ct.  Rep.  924,  44:  1099 
Cited  in  Sims  ▼.  Three  States  Lumber  Co.  68 

C.  C.  A.  414,  135  Fed.  1020— United  Stotes 
Bobbin  A  Shuttle  Co.  ▼.  Tbissell,  69   C.  C. 
U.  S.  Dig.— 2 


A  652,  187  Fed.  3— Greenlee  v.  Mosnat,  116 
Iowa,  538,  90  N.  W.  388. 

8.  An  agreement  that  payment  in  United 
States  currency  should  extinguish^  a  larger 
amount  due  under  a  street-lifting  contract 
estimated  in  Porto  Rican  currency  is  bind- 
ing where  there  was  a  bona  fide  dispute  be- 
tween the  parties  as  to  the  medium  of  pay- 
ment, the  municipality  insisting  that  it  was 
Porto  Rican  money,  and  the  lighting  com- 
pany that  it  was  current  foreign  money. 
San  Juan  v.  St.  John's  Gas  Co,  195  U.  S. 
510,  25  Sup.  Ct.  Rep.  108,  49:  239 
Oiied  In  Serralles  y.  Bsbri,  200  U.  S.  117.  50 

L.  ed.  397,  26  Sup.  Ct.  Rep.  176. 

^  Editorial  note. 

Compromise  of  disputed  claim.      26:  1186 

Amount  due  undisputed. 

9.  Where  a  certain  sum  is  due  from  one 
person  to  another,  a  release  of  the  entire 
sum  upon  payment  of  a  part  is  without  con- 
sideration, and  the  creditor  may  still  sue 
and  recover  the  residue.  Fire  Ins.  Asso.  v. 
Wickham,  141  U.  S.  564,  12  Sup.  Ct.  Rep. 
84,  35: 860 
Cited  In  Horn  v.  Detroit  Dry  Dock  Co.  150  U. 

S.  626,  37  L.  ed.  1203,  14  Sup.  Ct.  Rep.  214 
— Chica«ro.  M.  ft  St.  P.  R.  Co.  v.  Cljirk,  178 
U.  S.  366,  44  L.  ed.  1106,  20  Sup.  Ct.  Rep. 
924— Finney  v.  United  States,  32  Ct.  CI.  554 
— Pneumatic  Gun-Carriage  ft  Power  Co.  v. 
United  States,  36  Ct.  CI.  04 — Green  y.  Chi- 
cago  ft  N.  W.  R.  Co.  35  C.  C.  A.  72.  02 
Fed.  878— McGlynn  v.  Scott,  4  N.  D.  29,  58 
N.  W.  460— Tanner  v.  Merrill,  108  Mich. 
61,  31  L.R.A.  172,  62  Am.  St.  Rep.  687,  65 
N.  W.  664 — Ireland  v.  Spickard,  95  Mo.  App. 
64,  68  S.  W.  748— Fitsgerald  v.  Fitzgerald 
ft  M.  Constr.  Co.  41  Neb.  435,  59  N.  W. 
838 — Jackson  v.  Volkening,  81  App.  Div. 
44,  80  N.  Y.  Supp.  1102— Missouri  K. 
ft  T.  R.  Co.  V.  Smitli,  98  Tex.  54, 
66  L.R.A.  745,  107  Am.  St.  Rep.  007, 
81  S.  W.  22— Franklin  Ins.  Co.  v.  Vll- 
leneuve,  25  Tex.  Civ.  App.  360,  60  S.  W. 
1014 — Megrath  v.  Gilmore,  10  Wasli.  347, 
39  Pac.  131 — Sanford  v.  Royal  Ins.  Co.  11 
Wash.  674,  40  Pac.  609. 

10.  The  rule  that  payment  of  a  less  sum 
in  satisfaction  of  a  larger  sum  is  not  bind- 
ing for  want  of  consideration  applies  only 
when  the  larger  sum  is  liquidated,  and  when 
there  is  no  consideration  whatever  for  the 
surrender  of  a  part  of  it;  and  the  rule  itself 
is  considered  so  far  with  disfavor  as  to  be 
confined  strictly  to  cases  within  it.  Chica- 
go, M.  &  St.  P.  R.  Co.  V.  Clark,  178  U.  S. 
353,  20  Sup.  a.  Rep.  924,  44:  1099 
Cited  in  San  Juan  v.  St.  John's  Gas  Co.  195 

U.  S.  522,  49  L.  ed.  305,  25  Sup.  Ct.  Rep. 
108 — Bingham  v.  Browning.  97  111.  App.  454 
— Jackson  v.  Volkening,  81  App.  Div.  43, 
80  N.  y.  Supp.  1102 — Twohy  Mercantile  Co. 
V.  McDonald,  108  Wis.  23.  83  N.  W.  1107. 

11.  Payment  of  part  of  a  debt  is  not  a 
satisfaction  of  the  whole,  unless  made  upon 
some  new  consideration.  United  States  v. 
Host  wick,  94  U.  S.  53.  24:  65 
Cited  in  Fire  Ins.  Asso.  v.  Wickham,  141   U. 

S.  577,  35  L.  ed.  866,  12  Sup.  Ct.  Rep.  84— 
Chicago,  M.  ft  St.  P.  R.  Co.  v.  Clark,  178 
U.  S.  366,  44  L.  ed.  1106,  20  Sup.  Ct.  Rep. 
024— Glavey  v.  United  States,  182  U.  S.  608, 
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45  L.  ed.  1263,  21  Sup.  Ct  Rep.  891— Field 
y.  United  States,  13  Ct.  CI.  48 — Baldwin  v. 
United  States,  15  Ct.  01.  808 — ^Hobta  T. 
United  States,  19  Ct.  CI.  228 — Cape  Ann 
Granite  Co.  t.  United  States,  20  Ct.  CI.  18 
— Adams  t.  United  States,  20  Ct.  CI.  118 — 
Cranford  v.  District  of  Columbia,  20  Ct.  CI. 
888 — Hughes  ▼.  United  States,  25  Ct.  CI. 
479--Flnne7  y.  United  States,  82  Ct.  CI. 
654— Whiting  t.  United  SUtes,  86  Ct.  CI. 
803 — St.  Lonis  Hay  &  Grain  Co.  y.  United 
States,  87  Ct.  a.  291— Pitsgerald  t.  Fitz- 
gerald &  M.  Constr.  Co.  41  Neb.  485,  50 
N.  W.  838 — Sanford  v.  Royal  Ins.  Co.  11 
Wash.  674,  40  Pac.  609. 


ACCOUNT  BOOKS. 

As  Subject  of  Copyright,  see  Copyright,  9. 
Rights  as  to,  under  Copyright,  see  Copy- 
right, 23. 


AOOOUNTING. 


Bffect  of  Neeeasity  of,  on  Nature  of  Action, 
see  Action  or  Suit,  13. 

Appealability  of  Order  for  Further  Account- 
ing,' see  Appeal  and  Error,  I.  d,  4. 

Remanding  Case  to  Trial  Court  for,  see  Ap- 
peal and  Error,  6407. 

After  Reversal,  see  Appeal  and  Error,  5647. 

Attorney's  Richt  to  Have  Accounting  of 
Balance  Due  Him  from  Proceeds  on 
ForedoBure,  see  Attorneys,  96. 

Adeouacy  of  Legal  Remedy  as  Defense  to 
Federal  Suit,  see  Courts,  862. 

Election  of  Remedy  of,  see  Election  of  Rem- 
edies, 2. 

Burden  of  Showing  Excessive  Charges  in 
Officer's  Account,  see  Evidence,  432. 

Presumption  of,  by  Agent,  see  Evidence,  688. 

Propriety  of  Injunction  in  Aid  of  Suit  for 
Accounting,  see  Injunction,  194. 

Necessity  of  Demand  for,  to  Start  Interest 
Ruiming,  see  Interest,  131. 

Against  Fraudulent  Assignee  of  Property, 
see  Judgment,  94. 

Sufficiency  of  Finding  on  which  to  Base  De- 
cree for,  see  Judgment,  120. 

lUght  of  Execution  Purchaser  of  Partner's 
Interest,  see  Judicial  Sale,  106. 

Lapse  of  Time  as  Bar  to,  see  Limitation  of 
Actions,  46, 197. 

Necessary  Parties  in  Action  for,  see  Parties, 
186,  217. 

As  ^Kainst  Licensees  to  Cut  Timber  from 
Public  Lands  Who  had  been  Given  Per- 
mits to  Cut  on  Other  Lands,  see  Pub- 
lic Lands,  49. 

Reference  in,  see  Reference,  9. 

By  Owner  of  Property  Leased  to  National 
Bank  after  its  Insolvency,  see  Banks, 
384. 

By  Unauthorized  Publisher  of  Copyrighted 
Book,  see  Copyright,  61. 

By  District  Attorney  for  Compensation  Re- 
ceived, see  District  Attorneys,  6. 

By  Executors  or  Administrators,  see  Execu- 
tors and  Administrators,  VU.;  Judg- 
ment, 674--677a,  814. 

By  Garnishee,  see  Garnishment,  28. 


By  Guardian,  see  Giuirdian  and  Ward,  20. 

By  Husband  as  Trustee  for  Wife,  see  Hus- 
band and  Wife,  105. 

By  Creditor  for  Balance  of  Insurance  Above 
Amount  of  Debt,  see  Insurance,  664. 

By  Tenant  for  Rents  and  Profits^  see  Land- 
lord and  Tenant,  42. 

By  Person  in  Possession  of  Mortgaged  Land, 
see  Mortgage,  144. 

By  Purchaser  on  Foreclosure*  see  Interest, 
6;    Mortgage,    435. 

By  Receiver,  see  Receivers,  VI. 

By  Trustee,  see  Limitation  of  Actions,  197; 
Trusts,  162-166. 

Between  Parties  to  Dlegal  Contract,  see 
Contracts,  611-617. 

Between  Partners,  see  Limitation  of  Ac- 
tions, 369;  Partnership,  V.  c. 

To  Principal  for  Money  Received  from  Fac- 
tor, see  Factors,  4. 

To  Owner  of  Equity  of  Redemption,  see 
Mortgage,  106. 

For  Rents  and  Profits  Pending  Appeal,  see 
Appeal  and  Error,  6630. 

For  Amount  Paid  Government  for  Land  Sur- 
rendered, see  Improvements,  8. 

For  Profits  of  Savings  Bank,  see  Parties,  13. 

On  Setting  Aside  Conveyance,  see  Cancela- 
tion of  Instruments,  4. 

On  Bill  of  Interpleader,  see  Interpleader,  2. 

On  Bill  Filed  by  United  States  against  Debt- 
or of  its  Debtor,  see  Parties,  172. 

As  to  General  Equity  Jurisdiction  and  Prin- 
ciples, see  Vkfoitj, 

Admiralty  Jurisdiction  over,  see  Admiralty, 
L  f,  2. 

Jurisdiction  of  Federal  Court  to  Grant  Ao- 
counting  against  Executor,  see  Courts^ 
1628. 

See  also  Accounts. 

1.  To  prevent  multiplicity  of  suits  and 
to  have  an  accounting,  a  bill  in  equity  may 
be  filed,  instead  of  bringing  a  suit  on  every 
specific  violation  of  covenant.  Western  U. 
Teleg.  Co.  v.  Western  &  A.  R.  Co.  91  U.  S. 
283,  23: 350 

2.  A  right  which  involves  the  taking  of  an 
account,  sale,  under  direction  of  the  courts 
of  what  remains  of  certain  property,  and  the 
ascertainment  of  proper  cnarses  to  be  al- 
lowed against  moneys  received  and  against 
the  proceeds  of  sale,  presents  a  proper  case 
for  a  court  of  equity.  Parkersburg  v.  Brown, 
160  U.  S.  487,  1  Sup.  Ct.  Rep.  442, 

27:238 

3.  The  remedy  in  equity,  in  cases  of  ac- 
count, is  generally  more  complete  and  ade- 

?uate  than  it  is  at  law;  and  in  a  case  where 
raud  is  charged,  involving  the  consideration 
of  fiduciary  and  trust  relations,  equity  ju- 
risdiction will  be  sustained.  Rilboum  v. 
Sunderland,  130  U.  S.  606,  9  Sup.  Ct.  Rep. 
594,  32:  1005 

DUtinguUhed  in  Ferguson  v.  Bateman,  1  App. 
D.    C.   290. 

Cited  in  Wadsworth  ▼.  Adams,  138  U.  8.  389, 
34  L.  ed.  087,  11  Sup.  Ct  Rep.  303 — Ia>t\uh 
▼.  Booth,  62  Fed.  152— Boggs  v.  Wann,  58 
Fed.  685 — McMonagh  v.  McGlinn,  86  Fed. 
92— McKneely  v.  Terry,  61  Ark.  640,  88  S. 
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W.  958 — Anltman  y.  Lorlng,  70  Mo.  App.  74 
— Sqnirei  y.  Thompson,  78  App.  D!y.  555,  76 
N.  Y.  8app.  734 — Rogen  y.  Van  Nortwick, 
87  Wte.  481,  68  N.  W.  757. 

4.  In  all  cases  in  which  an  action  of  ac- 
eount  would  he  the  proper  remedy  at  law, 
and  in  all  cases  where  a  trustee  is  a  party, 
a  court  of  equity  has  jurisdiction,  and  is  the 
appropriate  tribunal.  But  in  transactions 
not  of  this  peculiar  character,  great  com- 
plexity ought  to  exist  in  the  accounts,  or 
■ome  difficulty  at  law  should  interpose,  some 
discoyery  should  be  required,  in  order  to  in- 
duce a  court  of  chancery  to  exercise  jurisdic- 
tion.   Fowle  T.  Lawrason,  5  Pet.  495, 

8:204 
Cited  In  Hipp  y.  Babin,  19  How.  278,  15  L. 
ed.  635— Parker  y.  WInnlplseogee  Lake  Cot- 
ton &  Woollen  Co.  2  Black,  551,  17  L.  ed. 
337— Morgan  y.  Beloit,  7  Wall.  618,  19  L. 
ed.  205 — Oelrlchs  y.  Spain  (Oelricha  y.  Will- 
iams) 15  Wall.  228,  21  L.  ed.  44 — Baker 
▼.  Blddle,  Baldw.  416.  Fed.  Caa.  No.  764— 
Magic  Ruffle  Co.  y.  Elm  City  Co.  14  Blatchf. 
114,  2  Bann.  &  Ard.  610,  Fed.  Cas.  No. 
8,950 — ^Vaughan  y.  East  Tennesaee,  V.  k  G. 
R.  Co.  2  Bann.  &  Ard.  580,  Fed.  Cas.  No. 
16,808 — Qainea  y.  New  Orleans,  4  Woods, 
219.  17  Fed.  10— Paclflc  B.  Co.  y.  Atiantic 
4  P.  R.  Co.  20  Fed.  279 — Ley!  y.  Eyans, 
6  C.  C.  A.  604,  18  U.  S.  App.  298,  57  Fed. 
681 — Guarantee  Co.  of  N.  A.  y.  Mechanics* 
Bay.  Bank  it  T.  Co.  26  C  C.  A.  151,  47  U. 
8.  App.  01,  80  Fed.  771 — ^Randolph  y.  Tan- 
dy, SO  C.  C.  A.  868,  08  Fed.  041 — ^Fenno  y. 
Primrose,  116  Fed.  61 — State  y.  Bradshaw, 
60  Ala.  242— Beggs  y.  Bdlson  Electric  Il- 
luminating Co.  06  Ala.  208,  88  Am.  St 
Bep.  04,  11  So.  881 — ^Allen  y.  Myers,  1 
Alaska,  117 — Internal  Improy.  Fund  y. 
Gleason,  80  Fla.  774,  28  So.  580 — ^White  y. 
Hampton,  10  Iowa,  245 — ^McMartln  y.  Bin^ 
ham,  27  Iowa,  287,  1  Am.  Bep.  265 — La- 
master  y.  Soofleld,  6  Neb.  164 — Flanders  y. 
Warner,  66  N.  H.  212 — Dayis  y.  Hofer,  88 
Or.  153,  03  Pac.  66— Philadelphia  Trust,  S. 
D.  &  Ins.  Co.  y.  Fame  Ins.  Co.  0  Phils. 
293,  80  Phna.  Leg.  Int.  60 — Smith  y.  Bryce, 
17  S.  C.  543— Huff  T.  Thrash,  75  Va.  648— 
Tlllar  y.  Cook,  77  Ta.  480 — Salamone  r. 
Keiley,  80  Va.  98 — ^Lafeyer  y.  Billmyer,  5 
W.  Va.  8S— Petty  y.  Fogle,  16  W.  Va.  517— 
Grafton  y.  Reed,  26  W.  Va.  440. 

5.  A  court  of  equity  may  in  the  first  in- 
stance decide  any  principle  which  the  evi- 
dence in  the  cause  may  suggest,  or  all  the 
principles  on  which  the  account  is  to  be 
taken.    Field  t.  Holland,  6  Cranch,  8, 

3:  136 
0U9i  In  Pulliam  y.  Pnlliam,  10  Fed.  27 — Jen- 
kins T.  International  Bank,  07  111.  581. 

6.  Equity  allows  an  account  of  rents  and 
profits  from  the  time  the  title  accrued  (if 
not  exceeding  six  years),  unless  where  the 
defendant  had  no  notice  of  the  plaintilTs 
title,  or  where  there  has  been  laches  in  the 
plaintiff  in  not  asserting  his  title;  in  these 
and  in  similar  cases  the  account  is  con- 
fined to  the  time  of  filing  the  bill.  Green 
r.  Biddle,  8  Wheat.  1,  5:  547 
Cited  in  Bnsoell  y.  Southard,  12  How.  156.  18 

Ll  ed.  034 — ^Williams  y.  Qlbbes,  20  How. 
538,  15  L.  ed.  1014— BilUngB  y.  Hall,  7 
Cal.  8 — Phaelon  y.  Perman.  2  M'Cord  E>]. 
431 — Corbett  y.  Laurens,  5  Rich.  Eq.  307. 


7.  Where  property  is  assigned  only  as  se- 
curity until  its  profit  shall  pay  a  debt,  after 
that  debt  has  been  extinguished  the  assignee 
cannot  maintain  a  bill  for  an  accounting. 
Wilbur  V.  Almy,  12  How.  180,  13:  OA 
Infringement  of  patent. 

For  Profits  Earned  by  Infringer  of  Pat- 
ent, see  Damages,  286,  316. 

For  Royalties  under  Sale  of  Inyention, 
see  Reference,  23. 

See  also  Patents,  1086,  1094, 1104, 1114, 
1125. 

8.  E<}uity  will  not  entertain  a  suit  against 
an  infnnger  of  a  patent  for  a  naked  account 
of  profits  and  damages.  Waterman  v.  Mac- 
kenzie, 138  U.  S.  262,  11  Sup.  Ct.  Rep.  334, 

34:023 

0.  A  bill  in  equity  for  a  naked  accoimt 
of  profits  and  damages  against  an  infringer 
of  a  patent  cannot  be  sustained.  In  order 
to  sustain  an  action  for  such  cause  in  equity, 
there  must  be  circumstances  which  would 
render  an  action  at  law  for  the  recovery  of 
damages  an  inadequate  remedy.  Root  y. 
Lake  Shore  &  M.  S.  R.  Go.  106  U.  S.  189, 

26:  975 
DUtinguUhed  in  Ounn  y.  Brlnkley  Car  Works 

St  Utg.  Co.  18  C.  C.  A.  681,  27  U.  8.  App. 

770.  66  Fed.  884. 

Cited  in  Hayward  y.  Andrews,  106  U.  8.  676, 

27  L.  ed.  272,  1  Sup.  Gt.  Rep.  544 — ^Water- 
man y.  Mackenaie,  188  U.  B.  267,  84  L.  ed. 
026,  11  Sup.  Ct  Bep.  884 — ^Hayward  y.  An- 
drews, 12  Fed.  788 — Spring  y.  Domestic 
Sewing  Mach.  Co.  18  Fed.  447 — Bnrdell  y. 
Comstock,  16  Fed.  885 — ^Reay  y.  Bau,  16 
Fed.  748 — Steam  Stone  Cutter  Co.  y.  Shel- 
don, 22  Blatchf.  486.  21  Fed.  876— Be  Bos- 
ton k  F.  Iron  Works,  28  Fed.  881 — Hewitt 
y.  Pennsyiyanla  Steel  Co.  24  Fed.  869— 
Crandall  y.  Piano  Mfg.  Co.  24  Fed.  730— 
Mershon  y.  J.  F.  Pease  Furnace  Co.  28 
Blatchf.  881,  24  Fed.  742— Lord  y.  White- 
head &  A.  Mach.  Co.  24  Fed.  802 — ^Adams 
y.  Brldgewater  Iron  Co.  26  Fed.  826 — Con- 
solidated   Middlings    Purifier    Co.    t.    Wolf, 

28  Fed.  816 — Re  Boston  k  F.  Iron-Works, 
20  Fed.  786^Creamer  y.  Bowers,  80 
Fed.  186 — ^Rogers  y.  Biessner,  30  Fed. 
530 — ^Wise  y.  Grand  Aye.  B.  Co.  38 
Fed:  278 — Hat  Sweat  Mfg.  Co.  y. 
Porter,  84  Fed.  747— Abestine  TiUng 
&  Mfg.  Co.  y.  Hepp,  30  Fed.  326 — ^Washbiirn 
&  M.  Mfg.  Co.  y.  Freeman  Wire  Co.  41  Fed. 

'  411 — ^Washburn  ft  M.  Mfg.  Co.  y.  Cincinna- 
ti Barbed  Wire  Fence  Co.  42  Fed.  676-- 
Colonlal  ft  U.  S.  Mortg.  Co.  y.  Hutchinson 
Mortg.  Co.  44  Fed.  222 — Hanton  y.  Equita- 
ble Life  Assur.  Soc.  45  Fed.  662 — Califor- 
nia Electrical  Works  y.  Hensel,  48  Fed.  376 
— Jonathan  Mills  Mfg.  Co.  y.  Whltehurst, 
56  Fed.  594 — Untermeyer  y.  Freund,  7  C. 
C.  A.  188,  20  U.  S.  App.  82,  58  Fed.  210- 
Ross  y.  Ft  Wayne,  11  C.  C.  A.  289,  24  U. 
S.  App.  118,  63  Fed.  467 — Germain  y.  Wll- 
gus,  14  C.  C.  A.  564,  24  U.  S.  App.  564,  C7 
Fed.  600 — Byerson  y.  Equitable  Life  Assur. 
Co.  68  Fed.  262 — Woodmanse  ft  H.  Mfg.  Co. 
y.  Williams,  15  C.  C.  A.  624,  37  U.  S.  App. 
109,  68  Fed.  493— Head  y.  Porter.  70  Fed. 
400-— Rowbotbam  v.  George  P.  Steele  Iron 
Co.  71  Fed.  758 — Randolph  y.  Allen,  19  C. 
C.  A.  300.  41  U.  8.  App.  117.  73  Fed.  .^0— 
Cassldy  t.  Hunt,  75  Fed.  1016 — P.  Lorlllaid 
Co.  V.  Peper,  30  C.  C.  A.  498,  57  U.  S.  App. 
565,  86  Fed.  057 — Truman  v.  Holmes,  31  C. 
C.  A.  217,  56  U.  S.  App.  739,  87  Fed.  744— 
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Walter  Baker  &  Co.  ▼.  Baker,  89  Fed.  674 
— ^Alger  V.  Anderson,  92  Fed.  708— Edisoa 
Phonograph  Co.  v.  Hawthorn  ft  S.  Mfg.  Co. 
108  Fed.  632 — Fenno  v.  Primrose,  116  Fed. 
51— Tones  v.  Williams,  139  Mo.  99,  37  L.U. 
A.  709,  61  Am.  St.  Rep.  436.  40  8.  W.  353 
— Everson  v.  Equitable  IJfe  Assur.  Co.  2.1 
Plttsb.  L.  J.  N.  S.  372. 

10.  After  the  expiration  of  a  patent,  equi- 
ty has  no  jurisdiction  to  entertain  a  bill, 
merely  for  an  account  and  the  recovery  of 
the  profits  of  an  infringer,  during  its  ex- 
istence. Root  V.  Lake  Shore  &  M.  S.  R.  Co. 
105  U.  S.  189,  26:  975 

Limited  In  Braddock  Glass  Co.  v.  Macl^eth,  12 
C.  C.  A.  73,  28  U.  S.  App.  99,  64  Fed.  121 
— Busch  V.  Jones,  16  App.  D.  C.  31. 

Cited  In  Clark  v.  Wooster.  119  U.  S.  325,  30 
L.  ed.  393,  7   Sup.   Ct.  Rep.  217— Boedle  v. 
Bennett,    122   U.    S.   75,   30   L.   ed.    1076,    7 
Sup.  Ct.  Rep.  1090 — Keyes  v.  Kureka  Consol. 
Mln.   Co.   158  U.   8.   154,   39   L.  ed.  931,   15 
Sup.    Ct.   Rep.   772— Campbell  v.   Ward,   12 
Fed.  151 — Gramme  Electrical  Co.  v.  Amoux 
ft  H.  Electric  Co.  21  Blatchf.  454,  17  Fed. 
841 — McMillln    v.    St.    Louis    ft    M.    Valley 
Transp.  Co.  5  McCrary,  561,  18  Fed.  201— 
Reoy  V.  Ravnor,  22  Blatchf.  14,  19  Fed.  .'J08 
— Davis  V.  Smith,  19  Fed.  823 — McLaughlin 
V.  People's  R.  Co.  21  Fed.  575 — Steam  Stone 
Cutter  Co.   v.   Sheldon,  22  Blatchf.   486,  21 
Fed.    877 — New    York    Grape    Sugar    Co.    v. 
Peoria  Grape  Sugar  Co.  21  Fed.  879— Dick 
V.   Struthers,   25   Fed.   103— Brick  v.   Staten 
Island  R.  Co.  25  Fed.  554 — Consolidated  Safe- 
ty Valve  Co.  v.  Ashton  Valve  Co.  26  Fed.  319 
— New  York  Belting  ft  Packing   Co.  v.   Ma- 
gowan,   27   Fed.   112 — Racine  Seeder   Co.  v. 
Jollet  Wire-Check  Rower  Co.  27  Fed.  368 — 
Kirk    V.    DnBols,    28    Fed.    461— Kittle    v. 
Hall,    29   Fed.   611 — Re   Boston   ft   F.   Iron- 
Works,  29  Fed.  785 — Kittle  v.  DcGraaf,  30 
Fed.  690 — Ulman  v.  Chlckering,  33  Fed.  582 
— Edison  Electric  Light  Co.  v.  United  States 
Electric  Lighting  Co.  35  Fed.  136 — Hohorst 
V.   Howard,  37  Fed.  97 — Johnson   v.  Brook- 
lyn ft  C.  R.  Co.  2  L.R.A.  489,  37  Fed.  148— 
American   Cable  R.  Co.  v.  Chicago  City  R. 
Co.  41  Fed.  522 — Montgomery  Palace  Stock- 
Car  Co.  V.  Street  Stable- Car  Line,  43  Fed. 
330 — American  Cable  R.  Co.  v.  Citizens'  R. 
Co.  44  Fed.  484— Bragg  Mfg.   Co.  v.  Hart- 
ford,  56   Fed.    293 — Ross   v.   Ft.   Wayne,   58 
Fed.    408 — Ball    ft    Socket    Fastener    Co.    v. 
Ball   Glove   Fastening  Co.  7   C.    C.   A.   501, 
5  U.  S.  App.  588,  58  Fed.  821— McDonald  v. 
Miller,  84  Fed.  345— Griswold  v.  Hilton,  87 
Fed.  256 — Crown  Cork  &  Seal  Co.  v.  Alumi- 
num  Stopper  Co.  48   C.  C.  A.  96,  108  Fed. 
869 — Victor  Talking  Mach.  Co.  v.  American 
Graphophonc  Co.  118  Fed.  51. 

11.  The  dismissal  of  a  suit  in  equity  for 
iin  account  and  payment  of  profits  by  an  in- 
fringer and  for  damages  as  well  as  for  an 
injunction,  brought  by  an  assignee  of  the 
patent,  was  affirmed  by  a  divided  court. 
Western  Electric  Co.  v.  Reedy,  Mem.  140 
U.  S.  704,  11  Sup.  a.  Rep.  1031,       35:  743 

Infring:ement  off  trademark. 

12.  Accounting  for  gains  and  profits  where 
trademark  is  infringed,  denied  when  profits 
and  tfains  are  small.  Saxlehner  v.  Siegel- 
Cooper  Co.  179  U.  S.  42,  21  Sup.  Ct.  Rep. 
16,  45:  77 
Cited  in  Bradford  v.  Belknap  Motor   Co.   105 

Fed.    66 — Regis   v.    Jayncs.    191    Mass.    24S, 
77  N.  E.  774. 


13.  Under  the  Virginia  act  of  1783,  the 
state  has  no  right  to  call  upon  the  person 
who  was  appointed  one  of  the  principal  sur- 
veyors, to  account  for  the  fees  received  by 
him  from  holders  of  military  warrants  to- 
wards raising  a  fund  for  the  purpose  of  sup- 
porting contingent  expenses;  the  accounta- 
bility IS  not  to  the  state,  but  to  the  person 
to  be  appointed  by  the  deputation  of  offi- 
cers.    Nicholas  v.  Anderson,  8  Wheat.  365, 

6:637 


ACCOUNTS. 

/.  In  General,  1-6, 
II.  Account  Stated,  7- 10. 

Separation  of  Accounts  in  Different  Capaci- 
ties as  Foundation  for  Claim,  see 
Claims,  60. 

Of  Commissioner,  Approval  by  Court,  sec 
Commissioners,   VI. 

Interest  on,  see  Interest,  23-25,  82,  117-119, 
121,  129. 

Rate  of  Interest  on,  see  Interest,  146. 

Imputing  Laches  to  Government  for  Delay 
in  Adjusting  or  Objecting  to  Account, 
see  Limitation  of  Actions,  104,  105. 

Limitation  of  Actions  on,  see  Limitation  of 
Actions,  332. 

Right  of  Assignee  of,  to  Bring  Suit  on,  see 
Parties,  35,  36. 

Application  of  Payments  on,  see  Payment, 
102-105. 

Conclusiveness  on  Sureties,  of  Account  by 
Principal,  see  Principal  and  Surety,  78. 

Reference  by  Court  of  Claims  for  Purpose  of 
stating,  see  Court  of  Claims,  11. 

Right  to  Refer,  see  Reference,  20,  21. 

Referee's  Finding  as  to,  see  Reference,  61. 

Review  of  Referee's  Report  or  Findings  on, 
see  Reference,  71-73. 

Recommitment  for  Purpose  of  Stating  Ac- 
count, see  Reference,  91. 

See  also  Account  Books;  Accounting. 


/.  In  General. 

1.  The  act  of  a  broker  in  making  a  pur- 
chase for  which  requested  authority  had 
been  expressly  denied  is  not  ratified  by  mere 
retention,  without  complaint,  of  an  account 
and  statement  showing  that  the  purchase 
had  been  made.  Hansen  v.  Boyd,  161  U.  S. 
397,  16  Sup.  Ct.  Rep.  571,  40:  746 
Cited  In  Barrett  v.  Twin  City  Power  Co.  113 

Fed.   868. 

2.  In  a  suit  to  obtain  a  settlement  of  an 
account  a  party  cannot  be  credited  with 
notes  which  he  voluntarily  withdraws  or 
withholds  from  the  auditor  and  the  court. 
Bouldin  v.  Alexander,  103  U.  S.  330, 

26:308 

Settled  accounts. 

Admissibility  of  Treasury  Transcript 
under  Declaration  Upon  Settled 
Account,  see  Evidence,  2647. 
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Right  to  Set  Off  Items  of,  see  Set-off 
and  Counterclaim,  11. 

3.  If  a  settled  account  be  confined  to  par- 
tknlar  items,  it  concludes  nothing  as  to  oth- 
er items  not  stated  in  it.  Perkins  v.  Hart, 
11  \^Tieat.  237,  6:463 
Cited  In   Hager  ▼.  Thomson,   1   Black,  03,   17 

L.  ed.  44 — l»ulliam  ▼.  Pnlliam,   10  Fed.  5it. 

4.  A  settled  account  is  only  prima  facie 
cTidence  of  its  correctness,  at  law  or  in 
equity;  it  may  be  impeached  by  proof  of 
fraud,  or  omission,  or  mistake.  Perkins  v. 
Hart,  11  Wheat.  237,  6:  463 
Cited  In   Wiggins  ▼.   Burkham,   10  Wall.    132, 

19  I*,  ed.  886 — Standard  Oil  Co.  v.  Van  Et- 
ten,  107  IT.  S.  334,  27  L.  ed.  322,  1  Sup.  Ct. 
Rep.  178— Leather  Mfrs.  Nat.  Bank  y.  Mor- 
gan, 117  n.  S.  107,  29  L.  ed.  816,  6  Sup. 
Ct.  Rep.  657 — Baker  ▼.  BIddle,  Baldw.  418, 
Fed.  Cas.  No.  764 — Ex  parte  Randolph,  2 
Brock.  475  Fed.  Cas.  No.  11,558— Talcott 
T.  Chew.  27  Fed.  275 — The  Serapls,  37  Fed. 
439 — First  Nat.  Bank  ▼.  Fourth  Nat.  Bank, 
6  C.  C.  A.  187,  16  U.  S.  App.  1,  56  Fed.  970 
— Baxter  v.  Card,  59  Fed.  167 — Burrlll  v. 
Grossman,  33  C.  C.  A.  605,  62  U.  S.  App. 
368,  91  Fed.  545— Chicago,  M.  &  St.  P.  R. 
Co.  V.  Clark,  35  C.  C.  A.  139,  92  Fed.  987 
— Roberts  ▼.  Totten,  13  Ark.  616 — Colorado 
Fuel  &  Iron  Co.  v.  Chappell,  12  Colo.  App. 
392,  55  Pac.  606 — Goodwin  y.  United  States 
Annuity  ft  L.  Ins.  Co.  24  Conn.  603 — Gor- 
don V.  Fraser,  13  App.  D.  C.  387 — Kinney 
▼.  People,  4  111.  360 — Qruby  v.  Smith,  13 
111.  App.  46 — Poppers  v.  Schoenfeld,  97  III. 
App.  482 — John  A.  Roebling's  Sons  Co.  v. 
Wlnthrop  Hematite  Co.  70  Mich.  355,  38  N. 
W.  310 — Wharton  y.  Anderson,  28  Minn. 
305,  9  N.  W.  860 — Kenneth'  Inyest.  Co.  y. 
National  Bank,  96  Mo.  App.  135,  70  S.  W. 
173— McKinster  y.  Hitchcock,  19  Neb.  104, 
26  N.  W.  705— People's  Nat.  Bank  y.  Gelst- 
bardt,  55  Neb.  236.  75  N.  W.  582 — Swayze  y. 
Swayxe,  37  N.  J.  Eq.  187 — Llddel  y. 
McVlckar,  11  N.  J.  L.  46,  19  Am.  Dec.  369 
— Bruen  y.  Hone,  2  Barb.  592 — Welsser  v. 
Denlson,  10  N.  Y.  76 — Bailey  y.  Westcott, 
6  Phila.  526,  25  Phila.  Leg.  Int.  173— Ney- 
land  y.  Neyland,  19  Tex.  427 — Crampton  y. 
Seymour.  67  Vt.  401,  31  Atl.  889 — Camp  y. 
Wilson.  97  Va.  274,  33  S.  B.  591— Baxter 
y.  Waite,  2  Wash.  Terr.  238,  6  Pac.  429 — 
Vamer  y.  Core,  20  W.  Va.  478. 

5.  Where  in  the  settlement  of  an  account, 
plaintiff  was  allowed  a  claim  for  shortage, 
made  in  good  faith,  in  the  absence  of  any 
proof  that  the  claim  was  false,  defendant 
cannot  have  the  account  reopened.  Roberts 
y.  Benjamin,  124  U.  S.  64,  8  Sup.  Ct.  Rep. 
393,  31 :  334 

6.  One  who  brings  a  suit  to  open  an  ac- 
count long  settled  will  be  held  to  strict  rules 
of  pleading  and  proof  to  make  a  clear  case. 
Steams  v.  Page,  7  How.  819,  12:  928 


II,  Account  Stated. 

Quartermaster  Generars  Report  as,  see  Ar- 
bitration, 21. 

Remedy  for  Recovery  of  Balance  on,  see  Ab- 
tompeit,  37. 

Adminion  and  Allowance  in  Claims  Present- ' 


ed   to   Officers    of   United    States,   see 

Claims,  189. 
Presumption   and   Burden   of   Proof   as   to 

Correctness,  see  Evidence,  317,  616,  617. 
Treasury  Transcripts  a.s  Evidence,  see  Evi- 
dence, 1110-1137,  2470-2476. 
Limitation  of  Actions  on,  see  Limitation  of 

Actions,  291-293,  332. 
Reasonable  Time  for  Account  Rendered  to 

Become  Account  Stated,  as  Question  of 

Law,  see  Trial,  160. 
Instruction  as   to,  see   Trial,   610. 
Stated  Account  as  Binding  on  United  States, 

see  United  States,  45-47. 

7.  The  mere  rendering  of  an  account  docs 
not  make  it  a  stated  account;  but  if  the 
other  party  receives  it,  admits  the  correct- 
ness of  the  items,  claims  the  balance,  or 
offers  to  pay  it,  then  it  becomes  a  stated 
account.     Toland  v.  Sprague,  12  Pet.  300, 

9:  1093 
Cited  in  McKenzle.v.  Poorman  Silver  Mines, 
31  C.  C.  A.  411,  60  U.  8.  App.  1,  88  Fed. 
113 — Gordon  v.  Fraser,  13  App.  D.  C.  38« 
—White  y.  Campbell,  25  Mich.  469— Tows- 
ley  v.  Denlson,  45  Barb.  493 — Guernsey  v. 
Rexford,  63  N.  Y.  638— McKelvy's  Appeal, 
72  Pa.  413 — ^AUen  v.  Woonsocket  Co.  11  R. 
I.  297— Wortham  v.  Smith,  15  Gratt.  494- 
Robertson  v.  Wright,  17  Gratt.  542 — Nauman 
y.  Zoerhlant,  21  Wis.  469. 

8.  An  account  current  sent  by  one  mer- 
chant to  another  residing  in  a  different  coun- 
try, who  keeps  it  two  years  without  objec- 
tion, shall  be  deemed  a  stated  account. 
Freeland  v.  Heron,  7  Cranch,  147,  3:  297 
Cited  in  Balnbrldge  v.  Wllcocks,  Baldw.  540, 

Fed.  Cas.  No.  755— Ma  rye  v.  Strouse,  0 
Sawy.  212,  6  Fed.  491 — Porter  v.  Price,  26 
C.  C.  A.  75,  49  C.  S.  App.  295,  80  Fed.  660 
— Patillo  y.  Allen-West  Commission  Co.  65 
C.  C.  A.  516,  131  Fed.  688 — Langdon  v. 
Roane,  6  Ala.  527,  41  Am.  Dec.  60 — McCord 
y.  Manson,  17  111.  App.  121 — Lockwood  v. 
Slevin,  26  Ind.  185 — Andlng  v.  Levy,  57 
Miss.  63,  34  Am.  Rep.  435 — Swayze  v. 
Swayze,  37  N.  J.  Eq.  188 — Bruen  v.  Hone, 
2  Barb.  594 — Lockwood  v.  Thome,  12  Barb. 
489^Lockwood  v.  Thome,  11  N.  Y.  174,  62 
Am.  Dec.  81 — Watson  v.  Lyle,  4  Leigh,  249 
—Baxter  v.  Walte,  2  Wash.  Terr.  238,  6 
Pac.  429. 

9.  An  account  rendered  and  not  objected 
to  within  a  reasonable  time  is  admitted  to 
be  prima  facie  correct.  Wiggins  v.  Burk- 
ham, 10  Wall.  129,  19:884 

10.  An  account  rendered  becomes  an  ac- 
count stated,  unless  objected  to  within  a 
reasonable  time,  and  can  be  impeached  only 
for  fraud  or  mistake.  W^hat  is  such  reason- 
able time  is  a  question  of  law.  Standard 
Oil  Co.  V.  Van  Etten,  107  U.  S.  325,  1  Sup. 
Ct.  Rep.  178,  27:  319 
Cited  In  Talcott  y.  Chew,  27  Fed.  275 — Porter 

v.  Price,  26  C.  C.  A.  72,  49  U.  S.  App.  203, 
80  Fed.  657— Charlotte  Oil  &  Fertilizer  Co. 
v.  Hartoff,  29  C.  C.  A.  61,  42  U.  S.  App. 
716,  85  Fed.  153 — LonR-Bell  Lumber  Co.  v. 
Stump,  30  C.  C.  A.  266,  57  U.  S.  App.  540, 
86  Fed.  580 — Montgomery  v.  Aetna  L.  Ins. 
Co.  38  C.  C.  A.  500,  07  Fed.  919 — Patillo 
V.  Allen-West  Commission  Co.  47  C.  C.  A. 
645,  108  Fed.  730 — Kitsfferald  v.  First  Nat. 
Bank,  52  C.  C.  A.  283,  114  Fed.  481— Law- 
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ranee  t.  Ellsworth,  41  Ark.  507 — Weed  t. 
E^er,  68  Ark.  161,  18  8.  W.  692 — ^Dnnayaiit 
T.  Fields,  68  Ark.  640,  60  8.  W.  420— Gor- 
don T.  Fmaer,  18  App.  D.  C.  887 — ^Byles  ▼. 
Colter,  64  Hich.  6,  10  N.  W.  666— Flelschner 
v.  KubU.  20  Or.  339,  26  Pac.  1086— Badford 
T.  Fowlkes,  86  Vn.  862,  8  8.  B.  817— Baxter 
T.  Walte,  2  Wash.  Terr.  240,  6  Pac.  429. 

11.  Admission  by  silence  may  be  repelled 
by  showing  absence  from  home,  illness,  or 
an  intention  shortly  to  see  the  other  party. 
Wiggins  y.  Burkhjon,  10  Wall.  129, 

19:884 

12.  The  statement  of  an  account  must  be 
adopted  by  one  party,  and  submitted  as 
correct  to  the  other,  to  constitute  an  account 
sUted.  NuU  V.  United  SUtes,  125  U.  S. 
650,  8  Sup.  a.  Rep.  997,  31 :  821 

Editorial  notes. 

What  constitutes.     [27  L.R.A.  811.] 

iV.   00*T 

As  bar  to  a  bill  in  equity.  2:  629 

When  impeachable,  for  fraud,  mistake,  er- 
ror, omission,  accident,  usurious  charts. 

6:463 
Reopening. 

Effect  of  Forged  Indorsement  on  Check 
Credited  to  Bank  on  Settlement  of 
Accounts,  see  Banks,  132. 
See  also  supra,  5,  6. 

18.  An  account  stated  cannot  be  opened 
by  a  bill  in  eauity,  unless  palpable  errors 
are  affirmatively  shown.  Chappedelaine  v. 
Deehenaux,  4  Cranch,  806,  2:  629 

DittinffvUhed  in  Wood  v.  Mann,  1  8uinn.  683, 

Fed.  Cas.  No.  17,962. 

Oiied  In  Sere  v.  Pitot,  6  Cranch,  886,  8  L.  ed. 
241 — Bainbrldge  t.  Wilcocks,  Baldw.  640, 
Fed.  Cas.  No.  766 — Baker  t.  Blddle,  Baldw. 
418,  Fed.  Cas.  No.  764 — Palllam  t.  Pulliam, 

10  Fed.  66— Bdler  ▼.  Clark,  61  Fed.  120— 
Claflin  T.  Bennett,  61  Fed.  700 — Baxter  ▼. 
Card,  59  Fed.  107— Charlotte  Oil  ft  Fertil- 
izer Co.  ▼.  Hartog,  29  C.  C.  A.  61,  42  U.  8. 
App.  716,  85  Fed.  166 — White  T.  8afe  Har- 
bor Match  Co.  106  Fed.  110 — ^Langdon  ▼. 
Roane,  6  Ala.  626,  41  Am.  Dec.  60 — Desha 
y.  Smith,  20  Ala.  762 — ^PaoUing  ▼.  Creagh, 
64  Ala.  652 — Roberts  v.  Totten,  18  Ark.  616 
— Marmlon  v.  McClellan,  11  App.  D.  C.  488 
— Gordon  v.  Fraser,  13  App.  D.  C  887 — 
Comer  ▼.  Illinois  Car  k  Equipment  Co.  lOS 
La.  181,  82  So.  880 — ^Holmes  t.  Hunt,  122 
Mass.  613,  23  Am.  Rep.  381 — St.  Louis  v. 
Alexander,  23  Mo.  626 — Kennedy  v.  Good- 
man, 14  Neb.  688,  16  N.  W.  834 — ^Keller  ▼. 
Keller,  18  Neb.  368,  25  N.  W.  364— Swajse 
V.  Swayse.  37  N.  J.  Eq.  187 — Mclntyre  v. 
Warren,  3  Keyes,  189 — Lockwood  T.  Thome, 

11  N.  Y.  176,  62  Am.  Dec.  81—  McDow  v. 
Brown,  2  8.  C.  N.  8.107 — Lawler  y.  Jennings, 
IS  Utah,  41,  66  Pac.  60. 

Objection  to  particular  items. 

14.  If  certain  items  in  an  aooount  are  ob- 
jected to  and  others  not,  the  latter  are 
admitted  to  be  prima  facie  correct.  Wiggins 
V.  Burkham,  10  Wall.  129,  19:  884 

Cited  in  McLaughlin  ▼.  United  States,  36  Ct. 
CI.  187— McLaughlin  y.  United  States,  87 
Ct.  CI.  195— Tiigple  V.  Minor,  76  Cal.  100, 
18  Pac.  131 — Mulford  y.  Cesar,  63  Mo.  App. 
268 — Ketchum  y.  Stetson  ft  P.  Mill.  Co.  33 
Wash.  95,  73  Pac.  1127. 


Bank  book  and  Toncliers. 

15.  A  bank  book  written  up  and  retnmed 
with  Touchers,  pursuant  to  a  depositor's  rs- 
quiBst,  is  equiyalent  to  an  account  stated. 
Leather  Mm.  Nat.  Baidc  ▼.  Morgan,  117 
U.  S.  96,  6  Sup.  a.  Rep.  657,  29:  811 
Cited  In  Nodlne  y.   First  Nat.  Bank,  41  Or. 

300,  68  Pac  1109. 

Partial  statement. 

16.  A  statement  of  account,  which  was 
dearly  a  partial  one,  an4  wUch  was  conced- 
ed by  the  party  making  the  same  not  to 
have  been  full  and  accurate,  and  was  not 
accepted  or  acquiesced  in  by  the  other  party, 
does  not  conclude  the  latter.  Sturm  v.  Bok* 
er,  150  U.  S.  312,  14  Sup.  Ct.  Rep.  99, 

37:  1093 

Cited  In  Spalding  y.  Mason,  161  U.  8.  896,  40 

L.  ed.  746,  16  Sup.  Ct.  Bep.  692 — Nashua  ft 

L.  B.  Corp.  y.  Boston  ft  L.  B.  Corp.  9  C. 

C.  A.  481,  21  U.  8.  App.  50,  61  Fed.  250. 


ACORBTION. 

To  Underlying  Fee  of  Street,  see  Bankrupt- 
cy, 121. 

Effect  of,  on  Boundanr  between  States,  see 
Boundaries,  40-45. 

Passing  of,  as  Appurtenance,  see  Deeds,  65. 

Computation  of  Growth,  see  Evidence,  1806. 

See  also  Waters,  IL  e. 


ACCRUED  INTBREST. 

Application  of  Payments  to  Discharge^ 
Payment,  103-105. 


ACCUSED. 

Necessity  of  Presence  of,  see  Constitutional 

Law,  804-807. 
Protection  and  Rights  of,  see  Gri 

ni.  b. 


ACBlNOWIjEDGMENT. 

/.  Who  May  Take  or  Make,  i-0. 
II,  Nature  of  Act  of  Taking,  7. 
III.  Sufficiency;  Necessity;   Effect,    7a- 

ash. 

a.  In  Oeneral,  7a-J9i. 

b.  By  Married  Women,  22'38h. 
IV.  Correcting  or  Curing  Defects,  BO' 

41. 

Fees  of  Clerk  for,  see  Qerks,  14. 

Fee  of  Commissioner  for  Taking,  see  Com- 
missioners, 38. 

Estoppel  of  Officer  Taking,  see  Estoppel,  167. 

Judicial  Notice  of  Law  of  Other  State  Re- 
specting,   see    Eyidence,    31. 

Presumption  as  to  Regularity,  see  Bvidenee, 
487,  488. 


ACKNOWLEDGMENT,  L— UI. 


23 


To  Interrupt   Statute   of  Limitations,   see 
Limitation  of  Actions,  IV.  c,  2. 


r.  Who  May   Take  or  Make, 

Who  may  take. 

Repeal  of  Statute  as  to,  see  Statutes, 
648. 

1.  The  authority  of  a  clerk  to  make  and 
record  a  certificate  of  the  acknowledgment 
of  a  deed  is  functuB  officio  as  soon  as  the 
record  is  made.  By  the  exertion  of  his  au- 
thority the  authority  itself  becomes  exhaust- 
ed. EUiott  V.  Peirsol,  1  Pet.  328,  7:  164 
CiUd  In  Arberry  v.   Bearers,  6  Tex.  469,  55 

Am.  Dec  791. 

2,  An  acknowledgment  before  a  supreme 
court  justice  in  Pennsylvania  satisfies,  by 
reason  of  custom,  the  requirement  of  Pa. 
Acts  1715,  chap.  9,  that  a  deed  shall  be  ac- 
knowledged before  a  justice  of  the  peace  in 
the  county  where  the  land  lies.  M'Keen 
y.  Delancy,  5  Granch,  22,  3:  25 
Citsd  in  Slocom  ▼.  Wheeler,  1  Com.  446 — Me- 

Ferran  t.  Powers,  1  Serg.  k  R.  106. 

3b  Under  the  acts  of  Tennessee  in  force 
in  1839,  a  deed  for  land  lying  in  that  state 
could  not  be  acknowledged  or  proyen  in 
another  state  before  the  clerk  of  a  court. 
And  the  aet  of  1856,  which  changed  this  rule 
and  made  such  proof  or  acknowledgment 
good,  was  not  retroactiye.  McEwen  y.  Den 
ez  dem.  Bnlkley,  24  How.  242,  16:  672 

4.  The  acknowledgment  of  any  deed  may 
be  made,  under  the  Dakota  act  of  1873, 
either  within  or  without  that  territory  and 
within  the  United  States,  before  any  public 
officer  having  an  oflSeial  seal,  including  no- 
Uries  public  Smith  y.  Gale,  144  U.  8.  509, 
12  Sup.  Ct.  Rep.  674,  36:  521 

5.  [A  mortgage  acknowledged  before  and 
recorded  by  officers  whose  commissions  had 
become  void  by  the  Declaration  of  Inde- 
pendence ia  good  against  a  subsequent  judg- 
ment creditor  and  purchaser  who  had  notice 
of  the   mortgage.     Parker   y.    Wood    (Pa. 

:.)  1  Dail. 


Sup.  Ct. 


436, 


1:212] 


—  Editorial  notes. 

[Right  of  interested  person  to  take.  33 
LJLA.  332. 

Power  of  consul  to  take  acknowledgment 
of  deeda  and  powers  of  attorney.  45  L.R.A. 
499.] 

Who  may  make. 

6.  There  is  no  statutory  proyision  in  Ten- 
nessee as  to  the  execution  or  acknowledg- 
ment of  deeds  by  corporations.  In  such  cas- 
es the  officer  affixing  the  seal  is  the  party 
executing  the  deed,  within  the  meaning  of 
the  statutes  requiring  deeds  to  be  acknowl- 
edged by  the  grantor.  Kelly  y.  Calhoun,  95 
U.  a  710,  24:  544 

Ottsd  In  Hodder  y.  Kentucky  &  O.  E.  R.  Co. 
7  Fed.  796— Jinwrlght  y.  Nelson,  105  Ala. 
404,  17  8o.  01 — Bowers  y.  Hecbtman,  45 
Ulna.  242,  47  N.  W.  792— Hoopes  y.  Anbam 
Waterworks  Co.  87  Hon,  572 — Chllds  y. 
Hard,  82  W.  Ta.  116,  9  8.  E.  862. 


II.  Nature  of  Act  of  Taking, 

7.  A  clerk  of  the  court,  who  is  authorized 
by  statute  to  take  and  certify  the  acknowl- 
edgments of  deeds,  acts  ministerially,  and 
not  judicially.    Elliott  y.  Peirsol,  1  Pet.  328, 

7:  164 
Cited  In  Munn  y.  Lewis,  2  Port.   (Ala.)  28-^ 

Bank    of    Woodland   y.    Oberhaus,    125    Cal. 

323,  57  Pac.  1070 — State  ex  rel.  O'Donnell  y. 

TlBBOt,   40    La.   Ann.    602,   4    So.    482~Hor- 

bach  y.  Tyrrell,  48  Neb.  519,  37  L.B.A.  437, 

67  N.  W.  485. 


///.  Suffioieney;  Necessity;  Effect, 
a.  In  General. 

Necessity  of  Acknowledging  Chattel  Mort- 
gage, see  Chattel  Mortgage,  14. 

Of  Mortgage  on  Vessel,  see  Shipping,  64. 

Suit  to  Quiet  Title  by  Grantee  in  Unac- 
knowledged Deed,  see  Cloud  on  Title, 
82. 

Record  of  Unacknowledged  Deed,  see  Real 
Property,  123. 

State  Laws  and  Decisions  as  Binding  Fed- 
eral Courts,  see  Courts,  1948. 

As  Affecting  Admissibility  of  Deed  in  Evi- 
dence, see  Eyidence,  1005, 1007. 

See  also  Deeds,  10;  Real  Property,  76,  77, 
80,  91,  109. 

7ai  A   substantial    compliance    with    the 

statute  as  to  the  acknowledgment  of  deeds 

is  all  that  is  required.     Kelly  y.  Calhoun, 

95  U.  S.  710,  24:  544 

died  In  Black  y.  Aman,  6  Mackey,  188 — Hey- 

ner  y.  Matthews,  4  App.  D.  C.  891 — Summer 

y.  Mitchell,  29  Fla.  214,  14  L.RA.  828,  30 

Am.   St.   Rep.   106,   10   So.   562 — Claflin    y. 

Smith,    85    Hnn,    877 — ^National    Bank    y. 

Scrlven,  68  Hun,  877,  18  N.  Y.  Sapp.  277~ 

KllUngswortli  y.  Portland  Trust  Co.  18  Or. 

355,  7  L.R.A.  640,  17  Am.  St.  Rep.  787,  28 

Pac   66 — ^Hnrst  y.   Leckle,   97   Va.   563,  75 

Am.  St.  Rep.  798,  84  S.  B.  464. 

8.  Under  the  Virginia  and  Ohio  statutes  a 
deed  by  a  husband  and  wife  of  her  land, 
duly  acknowledged  by  her,  is  inoperatiye  to 
pass  title,  unless  he  signifies  his  assent 
thereto  in  her  lifetime  by  an  acknowledg- 
ment in  the  statutory  form.  Sewall  y.  Hay- 
maker, 127  U.  S.  719/  8  Sup.  a.  Rep.  1348, 

32:  299 
Cited  In  Morgan  y.  Snodgrass,  49  W.  Ta.  889, 
88  S.  B.  695. 

The  oertlllcate. 

Parol  Eyidence  to  Supplement  Defec- 
tiye  Certificate,  see  £yidence,  1719. 

Suffidenejr  of  Eyidence  to  Outweigh, 
see  Eyidence,  2884,  2389. 

Suffldeney  to  Entitle  Deed  to  Record, 
see  Real  Property,  67,  61. 

See  alao  Eyidence,  487. 

9.  It  is  the  policy  of  the  law  to  uphold 
certificates  when  substantially  correct,  and 
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not  to  suffer  conveyances  to  be  defeated  by 
technical  or  unsubstantial  objections.    Car- 
penter V.  Dexter,  8  Wall.  513,  19:  426 
Cited  in   Kelly  v.   Calhoun,  95  U.  S.  718,  24 
L.  ed.   545 — La   Crosse  v.    Cameron,   25   C. 
C.  A.  405,  46  U.  S.  App.  722,  80  Fed.  270— 
Hevuer   v.   Matthews,   4   App.    D.    C.    391 — 
Kungle    V.    Fasnacht,    29    Kan.    562 — Nelson 
y.  Graff,  44  Mich.  434,  6  N.  W.  872— John- 
son Y.  Badger  Mill.  &  Min.  Co.  13  Nev.  85:{ 
—Re  Dahlem,   26  Plttab.   L.   J.  N.   S.   35 — 
Dahlem'B  Estate,  175  Pa.  447,  34  Atl.  806 — 
Deseret  Nat.  Bank  v.  Kidman,  25  Utah,  380, 
95   Am.    St.    Rep.    856,   71    Pac.   873 — Hurst 
T.  Lcckle,  97  Va.  563,  75  Am.  St.  Rep.  798, 

34  S.  E.  464. 

10.  Unless  the  statute  requires  evidence 
of  official  character  to  accompany  the  certifi- 
cate of  acknowledgment,  none  is  necessary. 
Van  Ness  v.  Bank  of  United  States,  13  Pet. 
17,  10: 38 
Carpenter  v.  Dexter,  8  Wall.  513,  19:  426 
Cited  In  Summer  v.  Mitchell,  29  Fla.  207,   14 

L.R.A.  819,  30  Am.  St.  Rep.  lOG,  10  So.  562 
— Plland  V.  Taylor,  113  N.  C.  6,  18  S.  E.  70. 

11.  A  deed  is  not  properly  acknowledged 
by  an  attorney  in  fact  when  the  certificate 
of  acknowledgment  recites  that  it  is  execut- 
ed in  pursuance  of  a  power  dated  sometime 
prior  to  the  date  of  the  actual  power.  Du- 
bois V.  Hepburn,  10  Pet.  1,  9:  325 

12.  A  certificate  of  acknowledgment 
should  show  with  reasonable  certainty  that 
the  grantor  in  fact  appeared  before  the  of- 
ficer and  acknowledged  the  deed.  Hinde  y. 
Longworth,  11  Wheat.  199,  6:454 
Cited  in   Jacoway   y.   Gault,   20   Ark.   194,   73 

Am.  Dec.  494 — Edwards  y.  Thom,  25  Fla. 
255,  5  So.  707 — State  v.  Hope,  100  Mo.  355, 
8  L.R.A.  612,  18  S.  W.  490 — Den  ex  dem. 
Hadley  y.  Oelger,  9  N.  J.  L.  231. 

13.  In  aid  of  a  certificate  of  acknowledg- 
ment of  a  deed,  reference  may  be  had  to 
the  instrument  itself  or  to  any  part  of  it. 
Carpenter  v.  Dexter,  8  Wall.  513,  19:  426 
Cited    in    Black    y.    Aman,    6    Mackey,    138 — 

Einstein  y.  Sbouse,  24  Fla.  496,  5  So.  380 — 
Milner  y.  Nelson,  86  Iowa,  461,  19  L.R.A. 
281,  41  Am.  St.  Rep.  506,  53  N.  W.  405 — 
Kelly  y.  Rosenstock,  45  Ind.  895 — King  y. 
Mcrrltt,  67  Mich.  206,  34  N.  W.  689— Bruns- 
wlck-Balke-Collender  Co.  v.  Brackett,  37 
Minn.  59,  38  N.  W.  214 — Lincoln  y.  Thomp- 
son, 75  Mo.  635 — Wllcoxon  y.  Osborn,  77 
Mo.  626 — Owen  y.  Baker,  101  Mo.  414,  20 
Am.  St.  Rep.  618,  14  S.  W.  175 — Lawrence 
y.  Hodges,  92  N.  C.  682 — Strain  y.  Fltsger- 
ald.  130  N.  C.  601,  41  S.  B.  872— Oney  y. 
Clendenln,  28  W.  Va.  49 — Bensimer  y.  Foil, 

35  W.  Va.  31,  29  Am.  St.  Rep.  774,  12  S.  E. 
1078— Hlles  y.  La  Flesh,  59  Wis.  470,  18 
N.  W.  435. 

14.  The  omission  to  state  that  the  gran- 
tor was  "personally  known"  to  the  officer 
may  be  aided  by  an  attestation  clause  signed 
by  such  officer  in  the  capacity  of  a  subscrib- 
ing witness,  stating  that  the  deed  was 
"signed,  sealed,  and  deliyered"  in  his  pres- 
ence.   Carpenter    v.    Dexter,    8   Wall.    513, 

19:  426 
Cited  In  Logan  y.  Williams,  76  111.  179. 

15.  In  the  certificate  of  acknowledgment, 
to  be  "personally  acquainted  with"  and  to 


"know  personally"  are  equfyalent  phrases. 
Kelly  V.  Calhoun,  95  U.  S.  710,  24:  544 

16.  An  officer's  certificate  of  acknowledg- 
ment, to  the  effect  that  the  grantors,  "known 
to  me  to  be  the  persons  who  executed"  the 
instrument,  "personally  came,"  etc.,  sub- 
stantially complies  with  the  statute  requir- 
ing the  certificate  to  show  that  the  persons 
were  personally  known  to  the  officer.  Schley 
V.  Pullman's  Palace  Car  Co.  120  U.  S.  57o, 
7  Sup.  Ct.  Rep.  730,  30:  789 
Cited  In  Cannon  y.  Demlng,  8  S.  D.  428,  53 

N.  W.  863 — Garton  y.  Hudson-Klmberly  Pub. 
Co.  8  Okla.  639,  58  Pac.  946 — Morgan  7. 
Snodgrass,  49  W.  Va.  393,  38  S.  E.  695. 

17.  The  statement  in  the  certificate,  that 
the  grantor  came  before  the  officer  and  made 
the  necessary  acknowledgment,  implies  that 
the  grantor  was  known  to  the  officer;  and 
the  acknowledgment  is  enough  until  im- 
peached. Elwood  V.  Flannigan,  104  U.  S. 
562,  26:842 

18.  The  certificate  of  a  commissioner  of 
deeds,  which  is  defective  in  not  stating  the 
county  in  which  the  acknowledgment  was 
taken,  may  be  aided  by  the  clause  in  the 
deed  stating  the  county  in  which  the  gran- 
tor had  affixed  his  hand  and  seal,  and  by  an- 
other certificate  appearing  on  the  same  deed, 
by  the  same  officer  and  naming  the  county. 
Carpenter  v.  Dexter,  8  Wall.  513,  19:  426 
Cited   In  Re  Henschel,  51  C.   C.   A.  279,   113 

Fed.  445 — McCaryer  y.  Hersberg,  120  Ala. 
534,  25  So.  3 — Middlecoff  v.  Hemstreet,  135 
Cal.  177,  67  Pac.  768 — Matthai  y.  Conway, 
2  App.  D.  C.  50 — Douglass  y.  Bishop,  45 
Kan.  203,  10  L.E.A.  858,  25  Pac.  628— Brad- 
ley V.  West,  60  Mo.  40 — Sldwell  v.  Blmey, 
60  Mo.  146— Chase  y.  Whiting,  30  Wis.  549. 

19.  That  the  justices  of  the  peace  who 
took  the  acknowledgment  of  a  deed  were 
sworn  into  office,  and  that  they  took  the 
acknowledgment  in  the  county  of  which  they 
were  justices,  is  a  presumption  of  law,  from 
such  facts  being  stated  in  the  certificates  of 
the  justices  and  of  the  clerk  of  the  county 
court.     Deery  v.  Cray,  5   Wall.   795, 

18:  653 

20.  Where  the  statute  makes  it  an  official 
duty  to  take  the  acknowledgment  of  deeds, 
the  statement  of  official  character  in  the 
certificate  of  acknowledgment  necessarily 
includes  a  statement  of  his  official  authority. 
Elwood  y.  Flannigan,  104  U.  S.   562, 

26:842 

21.  An  acknowledgment  in  New  Jersey 
of  a  deed  to  land  in  Michigan,  accompanied 
by  a  certificate  of  the  clerk  of  the  county 
that  it  was  taken  according  to  law,  where 
the  notary  certifies  that  the  persons  ap- 
pearing before  him  are  the  grantors  in  the 
deed,  is  sufficient.  Culbertson  y.  H.  Wit- 
beck  Co.  127  U.  S.  326,  8  Sup.  Ct.  Rep. 
1136,  82:  134 

—  editorial  notes. 

[Blank  for  name  of  party  in.  19  LJLA. 
279. 
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Abbreyiatien  in,  to  show  official  charac- 
ter.   14   L.ILA.   815. 

Effect  of  grammatical  defocts  in.  11 
LRJl.(N.S.)    643.] 

b.  By  Married  Women. 

Impairment  of  Contract  Obligations  by  Stat- 
ute Validating,  see  Constitutional  Law, 
1451,  1452. 

Presumption  of  Coercion,  see  Evidence,  221. 

Parol  Evidence  to  Supplement,  see  Evidence, 
1717. 

Sufficiency  of  Evidence  to  Overthrow,  see 
Evidence,  2311,  2384. 

Effect  of  Acknowledgment,  see  Husband  and 
Wife,  89,  108. 

Kepeal  of  Statute  as  to,  see  Statutes,  648. 

See  also  supra,  5;  infra,  41;  Husband  and 
Wife,  94,  96,  99;  Real  Property,  64. 

22.  [A  deed  of  the  land  of  a  feme  covert, 
executed  by  herself  and  her  husband  in 
Pennsylvania,  and  acknowledged  by  her  be- 
fore a  judge  of  the  court  of  common  pleas 
to  have  been  freely  and  voluntarily  executed 
by  her,  by  which  the  land  was  conveyed  to 
trustees  for  the  joint  lives  of  herself  and  her 
husband,  is  good.  Davey  v.  Turner  (Pa.  Sup. 
Ct.)  1  Dall.  11,  1:  15] 

23.  [Under  the  constant  usage  of  the  prov- 
ince of  Pennsylvania,  femes  covert  can  con- 
vey their  estates  by  deeds,  without  acknowl- 
edgment or  private  examination.  Lloyd  v. 
Taylor  (Pa.  Sup.  Ct.)  1  Dall.  17,  1:  18] 

24.  In  Pennsylvania  a  deed  executed  by 
husband  and  wife  is  insufficient  to  pass  the 
title,  where  the  notary's  certificate  does  not 
state  that  he  had  made  known  its  contents 
to  the  wife.  Bayne  v.  Wiggins,  139  U.  S. 
210,  11  Sup.  Ct.  Rep.  521,  35:  144 

25.  The  separate  examination  and  other 
solemnities  required  by  the  law  of  Mary- 
land for  the  execution  of  a  deed  by  a  mar- 
ried woman  are  indispensable,  and  must  not 
be  omitted.     Rhea  v.  Rhenner,  1  Pet.  105, 

7:72 
Cited  In  HItz  v.  Jenks,  128  U.  S.  305,  81  L.  cd. 
159,  8  Sup.  Ct.  Rep.  143. 

26.  In  Virginia  and  Kentucky,  to  make 
the  deed  of  a  feme  covert  effectual,  the 
forma  and  solemnities  prescribed  by  the 
statute  must  be  pursued.  Elliott  v.  Peirsol, 
1  Pet.  328,  7:  164 

27.  The  provisions  of  the  Kentucky  stat- 
ute relative  to  the  privy  examinations  of  a 
feme  covert  are  valid.  Elliott  v.  Peirsol,  1 
Pet.  328,  7:  164 

28.  It  18  not  the  fact  of  privy  examina- 
tion only,  but  the  recording  of  the  fact, 
which  makes  the  deed  effectual  to  pass  the 
estate  of  a  feme  covert.  Elliott  v.  Peirsol,  1 
Pet.  328,  7:  164 
Cited  Id  Bewail  v.  Haymaker,  127  U.  8.  727, 

32  L.  ed.  302,  8  Sup.  Ct.  Rep.  1348 — Ap- 
piegate  v.  Gracy,  0  Dana,  219 — Jefferson 
Coonty  Bldg.  Asso.  v.  Hell,  81  Ky.  515— 
McKf'Ilar  ▼.  Peck*  2  Posey  Unrep.  Cas. 
n>ex.)  194. 


29.  A  power  of  attorney,  giving  full  au- 
thority over  the  lands  of  a  marri^  woman, 
is  fatally  defective  if  there  was  no  separate 
examination  of  the  wife  and  no  acknowledg- 
ment by  her,  but  its  execution  was  prov^ 
by  the  oath  of  a  subscribing  witness  only. 
Dubois  V.  Hepburn,  10  Pet.  1,  9:  325 

30.  The  deed  of  a  feme  covert,  convey- 
ing her  interest  in  lands  which  she  owns  in 
fee,  does  not  pass  her  interest  by  the  force 
of  execution  and  delivery,  as  in  the  common 
case  of  a  deed  by  a  person  under  no  legal 
incapacity,  but  only  upon  the  separate  ac- 
knowledgment provided  for  by  statute. 
Hepburn  v.  Dubois,  12  Pet.  345,  9:1111 
Cited  In  Goodenough  y.  Warren,  5  Sawy.  40S, 

Fed.  Cas.  No.  5,534 — Lane  ▼.  Dollck,  6 
McLean,  204,  Fed.  Cas.  No.  8,049 — Morri- 
son 7.  Wilson,  13  Cal.  498,  73  Am.  Dec. 
593 — Wambole  v.  Foote,  2  Dak.  28,  2  N.  W. 
239 — Woods  ▼.  Polhcmus,  8  Tnd.  65 — James 
T.  Fisk,  9  Smedes  &  M.  152,  47  Am.  Dec. 
Ill — Moore  v.  Thomas,  1  Or.  203. 

31.  Where  a  statute  prescribes  no  precise 
form  of  words  to  be  used  in  the  certificate  of 
the  separate  acknowledgment  of  a  wife,  it 
will  be  sufficient  if  the  words  of  the  ac- 
knowledgment have  the  same  meaning  as 
those  of  the  statute.  Dundas  v.  Hitchcock, 
12  How.  256,  13:  978 
Cited   in    Black    ▼.    Aman,    6    Mackey,    138— 

Morse  v.  Hcwett,  28  Mich.  488 — Dennis  v. 
Tarpenny,  20  Barb.  377 — Hockman  ▼.  Mc- 
Clanahan,  87  Va.  37,  12  S.  E.  230 — Virf;lnla 
Coal  ft  I.  Co.  V.  Roberson,  88  Va.  118,  13 
8.  B.  350— Geil  v.  Gell,  101  Va.  775,  45  S. 
B.  325 — Blair  v.  Say  re,  29  W.  Va.  610,  2 
8.  £.  97. 

32.  In  the  certificate  of  the  acknowledg- 
ment of  a  married  woman,  if  the  state  court 
has  not  decided  that  the  exact  wording  of 
the  statute  must  be  followed,  it  will  be  suffi- 
cient to  use  equivalent  words,  or  words 
which  convey  the  same  meaning.  Deery 
V.  Cray,  5  Wall.  795,  18:  653 

33.  A  recital  in  the  certificate  of  acknowl- 
edgment of  a  married  woman,  that  she  was 
privately  examined  apart  from  and  out  of 
hearing  of  her  husband,  shows  necessarily 
and  conclusively  that  the  examination  was 
had  out  of  the  presence  of  the  husband. 
Deery  v.  Cray,  5  V^all.  795,  18:  653 
Cited  in  Mexia  v.  Oliver,  148  U.  S.  673,  37  L. 

ed.  606,  13  Sup.  Ct.  Rep.  754 — Black  v. 
Aman,  6  Maclcey,  138 — ^Territory  v.  Griego, 
8  N.  M.  140,  42  Pac.  81 — Hockman  v.  Mc- 
Clanahan,  87  Va.  37,  12  8.  E.  230— Vlr- 
ginia  Coai  ft  I.  Co.  v.  Roberson,  88  Va.  US, 
13  S.  B.  350— Geil  v.  Geil,  101  Va.  775,  45 
S.  B.  325— Blair  v.  Sayre,  29  W.  Va.  610, 
2  S.  E.  97 — Green  Bay  ft  M.  Canal  Co.  v. 
Hewitt,  66  Wis.  467,  29  N.  W.  237. 

34.  The  private  examination  required  by 
the  statute  to  protect  the  wife  from  coer- 
cion or  undue  influence  of  her  husband  in  ac- 
knowledging the  execution  of  a  conveyance 
of  real  property  is  in  its  nature  personal;  it 
is  a  matter  in  which  she  cannot  be  repre- 
sented by  another.  Holladay  v.  Daily,  19 
Wall.  606,  22:  187 
Cited  In  Wambole  v.  Foote,  2  Dak.  18,  2  N.  W. 

239. 
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35.  The  wife's  acknowledgment  cannot  be 
avoided  by  extrinsic  evidence  of  the  manner 
in  which  the  examination  was  conducted  by 
the  magistrate,  except  for  fraud  or  duress. 
Hits  V.  Jenks,  123  U.  S.  297,  8  Sup.  Ct. 
Bep.  148,  31:156 
<Hted  in  MiUer  v.  Texas  ft  P.  B.  Co.  182  V.  8. 

690.  33  L.  ed.  501,  10  Sup.  Ct  Rep.  206 — 
Linton  V.  National  L.  Ins.  Co.  44  C.  C.  A. 
50,  104  Fed.  589 — Marden  y.  Dorthy,  12 
App.  DlT.  194,  42  N.  Y.  Supp.  827— Murreil 
y.  Dlggs,  84  Ya.  906,  10  Am.  St  Rep.  893, 
6  S.  R.  461. 

36.  Under  the  Illinois  act  of  1869,  the  exe- 
cution of  a  deed  by  a  married  woman  join- 
ing with  her  husband  is  sufficiently  auUien- 
tioated  by  her  signature;  her  acknowledg- 
ment is  only  necessary  to  render  it  admissi- 
ble as  evidence  without  further  proof,  or 
release  her  homestead  right  in  the  property. 
Knight  V.  Paxton,  124  U.  S.  562,  8  Sup.  a. 
Rep.  592,  31:518 

37.  The  acknowledgment  and  recording  of 
conveyances  by  husband  and  wife,  of  lands 
in  Virginia,  in  the  mode  prescribed  by  the 
laws  of  that  state,  is  essential  to  pass  the 
estate  of  the  wife  in  such  land.  Sewall  v. 
Haymaker,  127  U.  S.  719,  8  Sup.  a.  Rep. 
1348,  32: 299 

38.  A  magistrate's  duty  to  privily  exam- 
ine a  wife  desiring  to  execute  a  deed  jointly 
with  her  husband  is  judicial  or  quasi  judi- 

icial.  Hits  v.  Jenks,  123  U.  S.  297,  8  Sup. 
Ct  Rep.  148,  31:156 

Cited  in  Morrow  ▼.  Cole,  58  N.  J.  Bq.  206,  42 

;      Atl.  673. 

38a.  The  acknowled^ent  of  a  mortgage 
by  a  married  woman  is  a  nullitjr,  where  at 
the  tame  the  instrument  was  incomplete, 
lacking  the  name  of  the  mortgagee,  the  sum 
for  which  the  mortgage  was  to  be  given  as 
security,  and  the  times  of  payment.  Drury 
v.  Foster,  2  Wall.  24,  17:  780 

Cited  in  Herr  v.  Denver  Mill  k  Mercantile  Co. 

13  Colo.  414,  6  L.R.A.  645,  22  Pac.  770— 

Simms  V.  Herrey,  19  Iowa,  295. 

38b.  Where  a  perfect  deed  has  been  signed 
and  acknowledged  before  the  proper  officer, 
an  inquiry  into  the  examination  of  the  feme 
eovertf  embracing  the  requisites  of  the  stat- 
ute, as  constituting  the  acknowledgment, 
with  a  view  to  contradict  the  writing,  is  in- 
admissible.   Drury  v.   Foster,   2    Wall.   24, 

17:  780 
Cited  In  Hits  v.  Jenks,  123  U.  S.  304,  81  L. 

ed.    159.    8    Snp.    Ct    Rep.    148 — Linton    y. 

National   L.   Ins.   Co.  44   C.    C.   A.  59,    104 

Fed.  689 — McCandless  y.  Engle,  51  Pa.  813. 


rr.  Oorreciing  or  Curing  DefeeiB, 

Impairment  of  Contract  Obligations  by,  see 
Constitutional  Law,  1451,  1452. 

Curing  Defects  by  Acknowledgment  in  Sher- 
iff's Deed  on  Foreclosure,  see  Mortgage, 
420. 

See  also  supra,  3;  Constitutional  Law,  926, 
1017. 


39.  Until  his  certificate  of  acknowledg- 
ment is  recorded,  it  is,  in  its  nature,  but  an 
act  in  pais,  and  alterable  at  the  pleasure  of 
the  officer.    Elliott  v.  Peirsol,  1  Pet.  328, 

7:  164 
Cited  in  Jordan  v.  Corey,  2  Ind.  888,  52  Am. 
Dec.  516. 

40.  The  clerk  has  no  authority  to  alter 
the  record  of  the  acknowledgment  of  a  deed 
at  any  time  after  the  record  is  made.  Elli- 
ott V.  Peirsol,  1  Pet.  328,  7:  164 
Cited  in  Griffith  v.  Yentress,  91  Ala.  872,  11 

L.R.A.  195,  24  Am.  St.  Rep.  918,  8  So.  812 
— Durham  y.  Stephenson,  41  Fla.  120,  25 
So.  284 — Jennings  v.  Dockham,  99  Mich. 
258,  58  N.  W.  66 — Enterprise  Transit  Co's 
Appeal,  9  W.  N.  C.  226. 

41.  A  coimty  court  of  Kentucky  is  with- 
out jurisdiction  or  authority  to  order  aa 
amended  certificate  of  a  married  woman's 
privy  examination  to  be  made  and  recorded. 
Elliott  V.  Peirsol,  1  Pet.  328,  7: 164 
Cited  In   Bank  of  United   States  y.   Moss,  6 

How.  88,  12  L.  ed.  834 — Spragne  v.  Lltheiw 
terry,  4  McLean,  446,  Fed.  Cas.  No.  18,251. 


AOQUrBSOENOB. 

Establishment  of  Boundary  Line  Between 
States  by,  see  Boundaries,  III.  f. 

Estoppel  by,  see  Estoppel,  m.  b,  6. 

As  Bar  to  Equitable  Relief,  see  Limitation 
of  Actions,  I.  b,  2. 

In  Rejection  of  CSaim,  see  Patents,  519-525. 

Ratification  by,  see  Principal  and  Agent, 
123. 

Question  of  Law  or  Fact,  see  Trial,  VI.  c,  13. 


ACQUITTAIi. 

As  Bar  to  Civil  Action,  see  Judgment,  171« 
172. 


ACTION  OR  SUIT. 

/.  NaHn*e  and  Right,  i-4tf. 

a.  In    Oeneral;    What  Adiondbl^ 
1-29. 

1,  Nature  Generally,  1^22, 

2.  Right  Oenerally,  28'29, 

h.  Time  of;  Conditiona  Precedent^ 

o.  Defenees,  87^46, 
II,  Joinder;  Splitting;  Fonn  of  Beme» 
dies,  47-66. 
III.  Commencement,  tf7-^. 

Abatement  of,  see  Abatement  and  RevivaL 

Appearance  in,  see  Appearance. 

Compromise  of,  see  Compromise  and  Settle- 
ment. 

What  Constitutes  Due  Process  in,  see  Con* 
stitutional  Law,  IV.  b,  8. 

Costs  in,  see  Costs  and  Fees. 

Judgment  in,  see  Judgment. 


ACnON  OR  SUIT,  L  a,  1. 
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Limitation  of,  tee  Ltmitation  of  Actions. 

Pnrcliaaer  Pendiiig,  see  lis  Pendens. 

Bemoval  of,  see  Removal  of  Oauses. 

Venue  of,  see  Venue. 

Privilege  from,  see  Writ  and  Process,  m.  e. 

Petitory  Action,  see  Petitory  Actions. 

SUte  Statute  Giving  Right  of  Action  for 
Death  as  Affecting  Commerce,  see  Com- 
merce, 106. 

Isjunetion  against  Bringing  or  Continuing 
Actions  or  Suits,  see  Generally,  Injunc- 
tion, I.  i,  1. 

Interruption  of  Statute  of  Limitations  by, 
see  Limitation  of  Actions,  IV.  b. 

Impropriety  of  Maintaining  Action  on  Con- 
tract for  Secret  Service,  see  United 
SUtes,  338. 

As  to  Parties,  see  Parties. 

Jurisdiction  of  Particular  Kinds  of  Actions 
or  Prooeedings,  see  Admiralty,  I.;  Cer- 
tiorari, I.  b;  Cloud  on  Title;  Courts; 
Creditors'  Bill;  Divorce  and  Separation, 
IT.;  Garnishment;  Injunction;  Manda- 
mus; ProMbition;  Quo  Warranto;  Re- 
ceivers; Specific  Performance. 

By,  against,  or  between  Particular  Classes 
of  Persons,  see  Aliens,  V.;  Bankruptcy, 
Vm.;  Corporations,  IX.  d,  2;  XII.  c; 
Cotenancy,  12-18;  Counties;  District  of 
Columbia,  1;  Executors  and  Adminis- 
trators, VL;  Husband  and  Wife,  in.; 
Infants,  III.;  Landlord  and  Tenant; 
Marshal;  Master  and  Servant;  Munici- 
pal Corporations;  Officers;  Partnership, 
Vn.;  Principal  and  Agent;  Principal 
and  Surety;  Railroads;  Receivers,  IV.; 
SherifiT;  States,  IX. ;  Trusts;  United 
States,  IV.;  Vendor  and  Purdiaser. 

Bower  of  Corporation  to  Sue  and  be  Sued, 
see  Corporations,  297-299. 

By  or  Against  Foreign  Sovereign,  see  Inter- 
national  Law,  28,   29. 

Lnmnnity  of  Sovereignty  from  Suit  Gen- 
erally, see  States,  IX.  b,  2;  United 
SUtes,  rV.  b. 

On  Various  Instruments  and  Obligations,  see 
Bills  and  Notes,  VII.;  Bonds;  Con- 
tracts, VII.;  Injunction,  II.  c;  Insur- 
ance, XVin.;  Judgment  XI.  b;  Mort- 
gage VII.;  Patents,  XV.;  Replevin,  II. 
b. 

Particular  Causes  of  Action  for  Wrongs,  see 
Attachment,  Vin.;  Case;  Conspiracy; 
Death;  False  Imprisonment;  Fraud  and 
Deceit;  Fraudulei\t  Conveyances;  libel 
and  Slander;  Malicious  Prosecution; 
Nuisances. 

Various  Matters  of  Procedure,  see  Attach- 
ment; Continuance  and  Adjournment; 
Depositions;  Evidence;  Execution;  Gar- 
nishment; Judgment;  Jury;  Trial; 
Witnesses;  Writ  and  Process. 

Hatters  Peculiar  to  Particular  Kinds  of  Ac- 
tions and  Proceedings,  see  Admiralty; 
Assumpsit;  Attachment;  Case;  Cove- 
nant; Creditors'  Bill;  Debt;  Discovery 
and  Inspection;  Ejectment;  Eminent 
Domain;  Eauity;  Garnishment;  Injunc- 
tion; Manoamus;  Partition;  Prohibi- 
tion; Quo  Warranto;  Replevin;  Tres- 
pass; Trover. 


/.  Nature  and  Right. 

a.  In  General;  What  Actionable. 

1.  Nature  Ctenerally. 

Prooeedings  to  Prove  Claims  in  Bankrupt- 
cy, see  Bankruptcy,  360. 

What  Law  Determines  Form  of  Action,  see 
Conflict  of  Laws,  196. 

Execution  as  Part  of  Suit,  see  Execution,  3. 

Habeas  Corpus  as  New  Suit  rather  than 
Continuation,  see  Habeas  Corpus,  1. 

Nature  of  Remedy  by  Mandamus,  see  Man- 
damus, I. 

Right  of  Action  to  Enforce  Official  Duty,  see 
Officers,  48. 

Nature  of  Action  Stated  by  Complaint,  see 
Pleading,  630. 

1.  A  suit  is  the  prosecution  of  some  de- 
mand in  a  court  of  justice.  Cohen  v.  Vir- 
ginia, 6  Wheat.  264,  5:  257 
OiUd   in    Holmes   v.    Jennlson,    14    Pet.   624, 

Appx.  10  L.  ed.  624,  Appx. — Bx  parte  Mll- 
llgan,  4  Wall.  118,  18  L.  ed.  293— United 
States  T.  Inlots,  Fed.  Cas.  No.  15,441 — King 
y.  McLean  Asylum,  26  L.R.A.  786,  12  G.  C. 
A.  155,  21  U.  8.  App.  481,  64  Fed.  840— 
Porter  t.  Rltch,  70  Conn.  259,  89  L.R.A. 
860,  89  Atl.  169 — ^Appleton  y.  Tnmball,  84 
Me.  76,  24  Atl.  592 — State  ex  rel.  Newell  v. 
Newell,  18  Mont.  305,  84  Pac.  28— Be 
Jenckes,  6  B.  I.  22 — Bx  parte  Towles,  48 
Tex.  488 — ^Be  Booth,  8  Wis.  89. 

2.  A  suit  is  any  nrooeeding  in  a  court  of 
justice  in  which  a  plaintiff  pursues  his  rem- 
edy to  reoorer  a  right  or  claim.  Grover  & 
B.  Sewing-Mach.  Oo,  t.  Florence  Sewing- 
Mach.  Co.  (Sewing  Bfach.  Co's  Case)  18 
Wall.  553,  21:914 
Oited  in    Onmee    t.    Brunswick    Connty,     1 

Hnghes,  275,  Fed.  Cas.  No.  5,872 — ^Ward  y. 
Congress  Constr.  Co.  89  C.  C.  A  675,  99 
Fed.  608 — Bckerle  y.  Wood,  95  Mo.  App. 
885,  69  S.  W.  45. 

3.  The  legal  sense  of  the  word  "suit"  ad- 
heres to  the  case  after  the  rendition  of  the 
judgment.  Wayman  v.  Southard,  10  Wheat. 
1,  6: 253 
0it9A  in  Bx  parte  Towles,  48  Tex.  488. 

4.  A  cause  of  action  comprises  every  fact 
which  plaintiff  is  obliged  to  prore  in  order 
to  obtain  judgment,  or,  conversely,  every 
fact  which  derandant  would  have  the  right 
to  traverse.  Chesapeake  &  O.  R.  Co.  v. 
Dixon,  179  U.  S.  181,  21  Sup.  Ct.  Rep.  67, 

45:  121 
Oited  in  Bradford  y.  Southern  B.  Co.  195  U. 

5.  248,  49  L.  ed.  180.  25  Sup.  Ct.  Bep.  55. 

5.  The  question  as  to  plaintiff's  power  to 
make  the  contract  in  suit  is  an  original  in- 
gredient in  every  case,  and  the  absence  of 
such  power  determines  the  cause  against  the 
plaintiff  irrespective  of  matters  relied  upon 
in  defense,  the  right  to  sue  being  dependent 
upon  the  state  of  things  when  the  action 
was  brought.  Per  Marshall,  Ch.  J.  Osborn 
V.   Bank  of  United  States,  9   Wheat.   738, 

6:204 
died  in  Tennessee  v.  Union  k  Planters'  Bank, 
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152  U.  S.  459,  88  L.  ed.  513.  14  8up.  Ct. 
Rep.  654— Fllhtol  v.  Torney,  194  U.  8.  360, 
48  L.  ed.  1017,  24  Sup.  Ct.  Rep.  698 — Saw- 
yer V.  Concordia,  4  Woods,  277,  12  Fed.  758 
— St.  Paul.  M.  &  M.  R.  Co.  y.  St  Paul  &  N. 
P.  R.  Co.  15  C.  C.  A.  175,  32  U.  8.  App. 
372,  68  Fed.  10— Florida  C.  &  P.  R.  Co.  v. 
Bell,  31  C.  C.  A.  14,  59  U.  S.  App.  189, 
87  Fed.  374 — South  Carolina  v.  Virginia- 
Carolina  Chemical  Co.  117  Fed.  730 — Grand 
Gulf  Bank  v.  Archer,  8  Smedes  &  M.  195 — 
Boales  v.  Ferguson,  55  Neb.  569,  76  N. 
W.   18. 

6.  The  acts  of  a  military  commander  in 
a  foreign  country,  representing  the  author- 
ity of  the  revolutionary  party  as  a  gov- 
ernment which  afterwards  succeeded  and 
was  recognized  by  the  United  States,  can- 
not be  made  the  subject  of  a  personal  ac- 
tion against  him  in  the  courts  of  this  coun- 
try. Underbill  v.  Hernandez,  168  U.  S.  250, 
18  Sup.  a.  Rep.  83,  42:  456 

Actions  civil  and  criminal,  generally. 

As  to  Nature  of  Bankruptcy  Proceed- 
ings, see  Bankruptcy,  65. 

Habeas  Corpus,  see  Cases  Certified,  13; 
Habeas  Corpus,  1,  2,  4,  5. 

7.  Under  Cal.  Civ.  Code,  §  372,  relating  to 
the  appearance  of  infants  in  an  action,  pro- 
bate proceedings  are  not  civil  actions.  Rob- 
inson V.  Fair,  128  U.  S.  53,  9  Sup.  Ct.  Rep. 
30,  32: 415 

8.  Proceedings  to  enforce  civil  rights  are 
civil  proceedings,  and  proceedings  for  the 
punishment  of  crimes  are  criminal  proceed- 
ings. Re  Tom  Tong,  108  U.  S.  556,  2  Sup. 
Ct.  Rep.  871,  27:  826 

9.  An  action  to  recover  the  value  of  mer- 
chandise forfeited  to  the  United  States  un- 
der the  act  of  June  10,  1890,  chap.  407,  § 
9,  is  not  a  criminal  case.  United  States  v. 
Zucker,  161  U.  S.  475,  16  Sup.  Ct.  Repi 
641,  40: 777 
Cited   In   The   Good   Templar,   97   Fed.    653— 

United   States  v.  A  Lot  of  Precious  Stones 
ft  Jewelry,  68  C.  C.  A.  8,  134  Fed.  63. 

Actions  In  rem. 

Federal  Question  as  to,  see  Appeal  and 
Error,  1604. 

10.  A  proceeding  to  sell  the  real  estate  of 
an  indebted  intestate  is  an  action  in  rem, 
Grignon  v.  Astor,  2  How.  319,  11:  283 
Cited  in  Beauregard  v.  New  Orleans,  18  How. 

503,  15  L.  ed.  472— Davis  v.  Gaines,  104  IJ. 
S.  303,  26  L.  ed.  760 — Holmes  v.  Oregon  & 
C.  R.  Co.  7  Sawy.  891,  9  Fed.  236 — Loyd  v. 
Waller,  20  C.  C.  A.  654,  41  U.  S.  App.  381, 
74  Fed.  607 — Sloan  v.  Sloan,  25  Fla.  66.  5 
So.  603 — Barnctt  v.  Van  meter,  7  Ind.  App. 
57,  33  N.  E.  666 — Good  v.  Norley,  28  low.i, 
193— Mlckel  v.  Hicks,  19  Kan.  582,  27  Am. 
Rep.  161 — Howard  v.  Moore,  2  Mich.  234 — 
Lafferty  v.  People's  Sav.  Bank,  76  Mich.  51, 
43  N.  W.  84 — Spencer  v.  Sheehan,  19  Minn. 
343,  Gil.  292 — State  ex  rei.  Spalding  v.  Ben- 
ton, 12  Mont.  75,  29  Pac.  425'-Myers  v. 
McGavock,  89  Neb.  862,  58  N.  W.  522— 
Blanchard  v.  Webster,  62  N.  H.  468 — Shel- 
don V.  Newton,  3  Ohio  St.  504 — Robb  v.  Ir- 
win, 15  Ohio,  708 — Wright  v.  Edwards,  10 
Or.  305 — Bank  of  Colfax  v.  Richardson,  34 
Or.  531,  75  Am.  St.  Rep.  664,  54  Pac.  859 — 
McGowen  v.  Zimpleman,  53  Tex.  483 — Mur- 


chlson  v.  White,  54  Tex.  83 — Ryan  v.  Fer- 
gusson,  3  Wash.  364,  28  Pac.  910 — Stark  v. 
Brown,  12  Wis.  582,  78  Am.  Dec.  762 — 
O'Dell  V.  Rogers,  44  Wis.  172. 

11.  An  action  to  recover  an  undivided  half 
of  real  property,  and  for  a  partition  there- 
of, is  not  strictly  an  action  in  rem,  but  be- 
longs to  a  class  known  as  actions  quasi  in 
rem.    Freeman  v.  Alderson,  119  U.  S.  185, 

7  Sup.  Ct.  Rep.  165,  30:  372 

Cited  In  Purdy  v.  Wallace  Mliller  &  Co.  81 
Fed.  51&— Rodgers  v.  Pitt,  96  Fed.  675 — 
Colston  V.  Southern  Home  Bldg.  &  L.  Asso. 
99  Fed.  311 — Exchange  Nat.  Bank  ▼.  Cle- 
ment, 109  Ala.  280,  19  So,  814 — Silvey  v. 
Tift,  123  Ga.  808,  1  L.R.A.(N.S.)  389,  51 
S.  E.  748 — Portsmouth  Sav.  Bank  v.  Riley, 
54  Neb.  537,  74  N.  W.  838— Myers  v.  Pre- 
fontaine,  40  App.  Div.  606,  58  N.  Y.  Supp. 
70 — Long  V.  Home  Ins.  Co.  114  N.  C.  468. 
19  S.  E.  347 — Morrison  ▼.  Holladay,  27  Or. 
180,  39  Pac.  1100 — Kemper-Thomas  Papor 
Co.  V.  Shyer,  108  Tenn.  453,  58  L.R.A.  175, 
67  S.  W.  856— Dulln  v.  McCaw,  39  W.  Va. 
729,  20  S.  E.  681. 

12.  In  a  strict  sense,  a  proceeding  in  rem 
is  one  taken  directly  against  property,  and 
has  for  its  object  the  disposition  of  the  prop- 
erty without  reference  to  the  title  of  in- 
dividual claimants:  but,  in  a  larger  and 
more  general  sense,  the  terms  are  applied  to 
actions  between  parties,  where  the  direct  ob- 
ject is  to  reach  and  dispose  of  property 
owned  by  them,  or  of  some  interest  therein. 
Such  are  cases  commenced  by  attachment 
against  the  property  of  debtors,  or  insti- 
tuted to  partition  real  estate,  foreclose  a 
mortgage,  or  enforce  a  lien.  Pennoyer  v. 
Neff,  95  U.  S.  714,  24:  565 
Cited  in  Arndt  v.  Griggs,  184   U.   S.  326,  H3 

L.  ed.  921,  10  Sap.  Ct  Rep.  557 — Broom  v. 
Armstrong,  137  U.  S.  278,  84  L.  ed.  651,  11 
Sup.  Ct.  Rep.  73 — ^Bunnell  v.  Bunnell,  25 
Fed.  217— Clark  v.  Hammett,  27  Fed.  340— 
Martin  v.  Pond,  30  Fed.  18 — Porter  I-And 
&  Water  Co.  ▼.  Baskln,  43  Fed.  828 — Bailey 
V.  Sundberg,  1  C.  C.  A.  390,  1  U.  S.  App. 
101,  49  Fed.  585 — ^Ahlhauser  v.  Butler,  50 
Fed.  707 — United  States  v.  Southern  P.  R. 
Co.  63  Fed.  486 — ^Noyes  v.  Barnard,  11  C. 
C.  A.  427,  15  U.  S.  App.  527,  63  Fed.  785— 
Rodgere  v.  Pitt,  96  Fed.  675 — Exchange 
Nat.  Bank  v.  Clement,  109  Ala.  280,  19  So. 
814— McCarter  v.  Neil,  50  Ark.  191,  6  8. 
W.  731 — Duke  v.  SUte,  56  Ark.  499.  20  S. 
W.  600— Lobree  v.  Mullan,  70  Cal.  153,  11 
Pac.  685 — Re  Newman,  75  Cal.  220,  7  Am. 
St.  Rep.  146,  16  Pac.  887 — Blanc  v.  Pay- 
master Min.  Co.  95  Cal.  530,  29  Am.  St. 
Rep.  149,  30  Pac.  765 — Brown  v.  Campbell, 
100  Cal.  641,  38  Am.  St.  Rep.  314,  35  Pac. 
433 — Olsen  v.  Birch,  133  Cal.  483,  85  Am. 
St.  Rep.  215,  65  Pac.  1032— First  Nat.  Bank 
V.  Eastman,  144  Cal.  490,  103  Am.  St.  Rep. 
95,  77  Pac.  1043 — Patterson  v.  Farmlnglon 
Street  R.  Co.  76  Conn.  636,  57  Atl.  853 — 
Wunstel  V.  Landry,  39  I.a.  Ann.  313,  1  So. 
893 — McGehec  v.  McGohee,  41  La.  Ann. 
661,  6  So.  253 — Chauncey  v.  Wass,  35 
Minn.  25,  30  N.  W.  826— Lane  v.  In- 
ness,  43  Minn.  141,  45  N.  W.  4— 
Shepherd  v.  Ware,  46  Minn.  176,  24 
Am.  St.  Rep.  212,  48  N.  W.  778 — Lantry  v. 
Parker,  37  Neb.  358.  55  N.  W.  062— Chesley 
V.  Morton,  9  App.  Dtv.  463,  41  N.  T.  Snpp. 
463 — Hnntley  v.  Baker,  38  Hun,  580 — Cim- 
nlus  ^  Reading  School  District,  206  Pa.  474, 
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M  Am.  St.  Rep.  790.  5G  Atl.  16—  Cunnlad 
▼.  Reading  School  District,  25  Pa.  Co.  Ct. 
19 — Cunnliui  v.  Reading  School  District,  21 
Pa.  Super.  Ct.  348 — Rowan  y.  Shapard,  2 
Tex.  App.  CiT.  Cas.  (Wlllson)  i  298 — Jen- 
Binics  ▼.  Rock7  Bar  Gold  Mln.  Co.  29  Wash. 
730.  70  Pac.  136 — SUte  ex  rel.  Atkinson  v. 
McDonald,  108  WU.  14,  81  Am.  St  Rep. 
878,  84  N.  W.  171. 

Iaw;  equity. 

Election  Between  Law  and  Equity  to 
Enforce  Stockholder's  Liability, 
6ee  Corporations,  609-617. 

Union  in  one  Suit  in  Territorial  Courts, 
see  Courts,  381-383. 

Parties  in  Actions  at  Law  or  Suits  in 
Equity  for  Purpose  of  Federal  Ju- 
risdiction, see  Courts,  725-732. 

Election  between  Law  and  Equity  Gen- 
erally, see  Election  of  Remedies, 
11-16. 

Keeping  Proceedings  at  Law  and  in 
Equity  in  Same  Case  Separate,  see 
Judgment,  37. 

13.  An  action  by  a  mortgagee  to  recover 
the  ^-alue  of  goods  mortgaged  to  him  which 
had  been  seized  and  sold  by  defendant  on  an 
attachment  is  an  action  at  law.  That  an 
accounting  for  the  proceeds  of  real  estate 
sold,  which  was  to  be  applied  to  reduce  the 
debts  secured  by  the  mortgage,  is  necessary, 
does  not  make  it  an  equitable  action,  as  this 
is  matter  of  defense  which  can  be  pleaded 
and  proved  in  an  action  at  law.  Reagan  v. 
Aiken,  138  U.  S.  109,  11  Sup.  Ct.  Rep.  283, 

34:  892 
Oii€d  Is  Bock  y.  Perkins,  139  U.  S.  631,  35 
L.  ed.  315,  11  Sup.  Ct.  Rep.  677 — Howard 
y.  United  SUtcs,  184  U.  S.  681,  46  L.  ed. 
758,  22  Sup.  Ct.  Rep.  643 — Grant  v.  Spokane 
Nat.  Bank,  47  Fed.  673. 

14.  Where  an  action  is  simply  for  the  re- 
covery and  possession  of  specific  real  or  per- 
sonal property,  or  for  the  recovery  of  a 
money  judgment,  the  action  is  one  at  law. 
A^liitehead  v.  Shattuck,  138  U.  S.  146,  11 
Sup.  Ct.  Rep.  276,  34:  873 
Cited  Id  Scott  v.  Neely,  140  U.  S.  117,  35  L. 

«L  362,  11  Slip.  Ct.  Rep.  712 — Northern  P. 
R.  Co.  y.  Amacker,  1  C.  C.  A.  353,  7  U.  S. 
App.  33,  49  Fed.  537 — Blgelow  v.  Chatter- 
ton.  2  C.  C.  A.  404,  10  U.  8.  App.  267,  51 
Fed.  616— Southern  P.  R.  Co.  v.  Goodrich, 
57  Fed.  880 — Fuller  v.  Montague,  8  C.  C.  A. 
106.  16  U.  S.  App.  391,  59  Fed.  217— San- 
6en  v.  Devereux.  8  C.  C.  A.  633,  19  U.  S. 
App.  630,  60  Fed.  314 — Love  v.  Bryson,  57 
Ark.  503,  22  S.  W.  341. 

Contract;  tort. 

Contractual  or  Tortious  Nature  of 
Cause  of  Action  against  United 
States,  see  Claims,  105-108. 

Assignability  for  Suit  in  Federal  Court 
of  Causes  of  Action  Ex  Contractu 
or  Ex  Delicto,  see  Courts,  V.  c.  3,  d 
(6)    (c) 

15.  If  the  cause  of  complaint  is  for  an  act 
of  omis-tion,  or  nonfeasance,  which,  without 
proof  of  a  contract  to  do  what  has  been 
left  undone,  will  not  give  rise  to  any  cause  of 
action  (because  no  duty  apart  from  con- 
tract to  do  what  ia  complained  of  exists), 


then  the  action  is  founded  upon  contract, 
and  not  upon  tort.  If,  on  the  other  hand, 
the  relation  of  the  plaintiff  and  defendant 
is  such  that  a  duty  arises  from  that  rela- 
tionship irrespective  of  contract,  to  take  due 
care,  and  the  defendant  is  negligent,  then 
the  action  is  one  of  tort.  Atlantic  &  P.  R. 
Co.  V.  Laird,  164  U.  S.  393,  17  Sup.  Ct.  Rep. 
120,  41 :  485 

Cited  In  CockrlU  v.  Butler,  78  Fed.  685. 

Penal;    remedial. 

16.  An  action  for  tort  resulting  in  death, 
although  brought  in  the  name  of  the  state, 
is  not  penal,  but  remedial.  Stewart  v.  Bal- 
timore &  O.  R.  Co.  168  U.  S.  445,  18  Sup. 
Ct  Rep.  105,  42:  537 
Cited  In   Perkins   v.    Boston   &   A.   R.    Co.   00 

Fed.  322— Boston  &  M.  R.   Co.  v.  Hurd,  50 
L.R.A.  208.  47  C.   C.  A.  619,   108  Fed.   120. 

Amicable  a<;tions. 

17.  Amicable  actions,  so  far  from  being 
objects  of  censure,  are  always  approved  anU 
encouraged,  because  they  facilitate  greatly 
the  administration  of  justice  between  the 
parties;  but  there  must  be  an  actual  con- 
troversy and  adverse  interests.  A  judgment 
in  form,  procured  collusively,  without  any 
real  controversy,  in  the  eye  of  the  law  is 
no  judgment  of  the  court.  It  is  a  nullity, 
and  the  whole  proceeding  is  in  contempt  of 
the  court.     Lord  v.  Veazie,  8  How.  251, 

12:  1067 
Cited  in  Qalnes  v.  Hennen,  24  How.  628,  16 
L.  ed.  795 — California  v.  San  Pablo  &  T.  R. 
Co.  149  U.  S.  314,  37  L.  ed.  749,  13  Sup. 
Ct.  Rep.  876 — American  Middlings  Purifier 
Co.  v.  Vail.  15  Blatchf.  317,  4  Bann.  & 
Ard.  3,  Fed.  Cas.  No.  308 — O'Connor  v. 
Irvine,  74  Cal.  441,  16  Pac.  236 — ^Jackson 
vllle  School  District  v.  Crowell,  33  Or.  13, 
52  Pac.  603. 

18.  Where  an  action  is  brought  by  a  bona 
fide  claimant  of  lands  against  a  railroad 
company,  also  claiming  to  own  them,  al- 
though the  case  is  made  up  in  a  friendly 
spirit  to  try  the  title,  it  is  not  a  collusive 
suit,  and  the  court  will  hear  and  decide  the 
cause  on  its  merits.  Dubuque  &  P.  R.  Co. 
V.  Litchfield,  23  How.  66,  16:  500 

Feigned  actions. 

Reviewability  of  Judgment  on,  see  Ap- 
peal and  Error,  31. 

Dismissal  of  Appeal  Between  Parties 
Not  Having  Adverse  Interests,  see 
Appeal  and  Error,  3895-3898. 

Conclusiveness  of  Decree  in,  see  Appeal 
and  Error,  4826. 

Appellate  Jurisdiction  of  Supreme 
Court  over  Moot  Questions,  see  Ap- 
peal and  Error,  III.  d,  9,  h. 

Power  of  Courts  as  to  Moot  Questions, 
see   Courts,  I.  a,   2. 

19.  A  feigned  case  should  not  be  consid- 
ered by  the  court,  Johnson,  J.,  in  Fletcher 
V.  Peck,  6  Cranch,  87,  3:  162 
Cited   in    Ward   v.    Alsup,    100   Tenn.    739,    46 

S.  W.  573— Smith  v.  Brown,  3  Tex.  372,  49 
Am.  Dec.  748 — Harris  v.  Hopson,  5  Tex.  533. 

20.  Where    the    complainants    own    both 


30 


ACTION  OR  SUIT,  I.  a,  2. 


sides  of  the  litigation  and  control  them,  the 
case  will  not  be  heard.  American  Wood 
Paper  Co.  t.  Heft,  8  Wall.  333,  19:  379 

Cited  In  Dakota  County  ▼.  Olidden,  113  U.  8. 
21!6,  28  L.  ed.  982,  6  Sap.  Ct  Rep.  428— 
Little  y.  Bowers,  184  U.  S.  557,  83  L.  ed. 
1020,  10  Sup.  Ct.  Rep.  620 — Sonth  Spring 
HIII  Gold  Mln.  Co.  ▼.  Amador  Medean  Gold 
Mln.  Co.  145  U.  8.  801.  36  L.  ed.  712,  12 
Sup.  Ct.  Rep.  921 — California  t.  San  Pablo 
&  T.  R.  Co.  149  U.  S.  814,  87  U  ed.  749, 
13  Sup.  Ct.  Rep.  876 — Mills  ▼.  Green,  150 
U.  S.  654,  40  L.  ed.  294,  16  Sap.  Ct.  Rep. 
132— Allen  v.  Georgia,  166  U.  S.  140,  41  L. 
ed.  950,  17  Snp.  Ct  Rep.  525 — Farmers' 
Loan  &  T.  Co.  y.  Green  Bay  &  M.  R.  Co. 
10  Blss.  215,  6  Fed.  112 — ^Arnold  y.  Woolsey, 
4  C.  C.  A.  320,  12  U.  S.  App.  157,  54  Fed. 
269— Weaver  y.  Kelly,  84  C.  C.  A.  428,  92 
Fed.  421 — United  States  Say.  St  Loan  Co.  y. 
Leftwich,  132  Ala.  188,  81  So.  474 — Harp 
y.  Abbeyllle  Invest,  k  Constr.  Co.  108  Ga. 
177,  33  S.  B.  998— Re  Bnrdlck,  162  111.  58,  44 
N.  E.  418 — State  ez  rel.  Bayha  y.  Philips 
(State  ez  rel.  Bayha  y.  Kansas  City  Ct.  of 
Appeals)  97  Mo.  888,  8  L.R.A.  479,  10  S. 
W.  855 — Re  Button,  92  Mo.  App.  187 — Jack- 
sonyille  School  District  y.  Crowell,  88  Or.  18, 
62  Pac  693 — State  v.  Lambert,  52  W.  Va. 
250,  48  S.  B.  176. 

21-22.  A  pretended  controversy,  carried 
on  by  counsel  chosen  and  paid  by  one  per- 
son, and  on 'a  record  selected  by  them,  for 
the  evident  purpose  of  obtaining  a  decision 
injurious  to  the  rights  and  interests  of  third 
parties,  is  in  contempt  of  the  court  and 
highly  reprehensible,  and  the  case  will  be 
dismissed.  Chamberlain  t.  Cleveland  (Cleve- 
land V.  Chamberlain)    1  Black,   419, 

17:93 

2.  Bight  Generally, 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1606. 

Due  Process  as  to,  see  Constitutional  Law, 
IV.  b,  8,  h  (1) 

Right  of  Nonresident  to  Sue,  see  Constitu- 
tional Law,  215. 

State  Right  of  Action  as  Rule  of  Decision 
in  Federal  Courts,  see  Courts,  2052- 
2067. 

Allegations  as  to,  see  Pleading,  II.  b. 

Effect  of  Repeal  of  Statute  on  Right  of  Ac- 
tion, see  Statutes,  €69. 

Right  of  Action  for  Tort,  see  Case. 

For  Services  Rendered  on  Implied  Promise 
to  Pay,  see  Contract,  I.  o. 

On  Contract  Generally,  see  Contracts,  VII. 

On  Illegal  Contract,  see  Contracts,  IV.  g. 

By  Party  First  Committing  Breach  of  Con- 
tract, see  Contracts,  590. 

For  Mental  Suffering,  see  Damages,  VI.  q. 

For  Causing  Death,  see  Death,  II.       

On  Insurance  Policy,  see  Insurance,  XVm. 

For  Infringement  of  Patent,  see  Patents, 
XV.  b. 

See  also  Parties,  7. 

23.  The  right  of  every  citizen  to  claim  the 
protection  of  the  laws  is  essential  to  civil 
liberty.    Marbury  v.  Madison,  1  Cranch,  137, 

2:60 
Cited  in  Taylor  v.  Beckham,  178  U.  S.  586,  44 

L.  ed.  1203,  20  Sup.  Ct.  Rep.  1009 — Butler 


v.  White,  83  Fed.  588 — Jones  v.  People,  101 
App.  Div.  63,  92  N.  Y.  Snpp.  275. 

24.  A  legal  remedy  by  suit  in  equity  or 
by  action  at  law  is  available  whenever  a 
legal  right  is  invaded.  Marbury  v.  Madison, 
1  Cranch,  137,  2:  60 
Cited  in   Poindexter  y.   Greenhow,   114   U.   S. 

298.  29  L.  ed.  195,  5  Sap.  Ct.  Rep.  908— 
Williams  y.  Port  Chester,  72  App.  Dlv.  508, 
76  N.  Y.  Supp.  681— Williams  y.  Port  Ches- 
ter, 97  App.  Dlv.  92,  89  N.  Y.  Supp.  67. 

25.  Where  a  right  is  statutory,  the  claim- 
ant cannot  recover  unless  he  brings  himself 
within  the  terms  of  the  statute.  United 
States  V.  Ferryman,  100  U.  S.  235,    25:  645 

26.  At  common  law  no  one  can  maintain 
an  action  at  law  on  a  contract  imder  seal 
to  which  he  is  not  a  party.  Willard  v. 
Wood,  185  U.  S.  309,  10  Sup.  Ct.  Rep.  831, 

34:  210 
Cited  in  Constable  v.  National  8.  8.  Co.  154  V. 
S.  78,  88  L.  ed.  914,  14  Sup.  Ct.  Rep.  1062— 
Badger  Silver  Mln.  Co.  v.  Drake,  81  C.  C. 
A.  382,  58  U.  8.  App.  129,  88  Fed.  53— 
Central  Trust  Co.  v.  Berwind- White  Coal 
Co.  95  Fed.  303. 

27.  No  person  can  be  authorized  to  sue  in 
the  name  of  another  without  his  assent, 
given  in  fact  or  by  legal  intendment. 
Washington  use  of  M'Cue  v.  Young,  10 
Wheat.  406,  6:  352 
Cited  in  Howard  v.  United  States,  184  U.  8. 

690,  46  L.  ed.  761,  22  Snp.  Ct  Rep.  548— 
Stephenson  v.  Monmouth  Min.  k  Mfg.  Co.  28 
C.  C.  A.  296,  54  U.  8.  App.  499,  84  Fed.  119— 
United  States  ex  rel.  Stewart  v.  Howard,  93 
Fed.  721— Howard  v.  United  States,  42  C. 
i  C.  A  177,  102  Fed.  84 — Spencer  v.  Watkln- 
son,  11  Conn.  15 — Peaks  v.  United  States,  16 
App.  D.  C.  418 — Eaton  Rapids  v.  Stump,  127 
Mich.  5,  89  Am.  St.  Rep.  451,  86  N.  W.  438. 

27a.  The  maxim,  Nemo  aUfgans  suam 
turpitudinem  ett  audiendum,  is  a  rule  ap- 
plicable to  parties  seeking  to  enforce  rights 
founded  upon  illegal  or  criminal  consider- 
ations; it  is  not  a  rule  of  evidence.  Davis 
v.  Brown,  94  U.  S.  423,  24:  204 

28.  Temporary  inconvenience  to  private 
parties,  in  common  with  the  public  m  ^f&i- 
eral,  occasioned  bv  the  exercise  of  a  right 
conferred  by  law  for  the  benefit  of  the  pub- 
lic, gives  them  no  right  to  damages.  Hamil- 
ton v.  Vicksburg,  S.  &  P.  R.  Co.  119  U.  S. 
280,  7  Sup.  a.  Rep.  206,  30:  393 

29.  A  railroad  company  which  is  sued 
for  ejecting  a  passenger  for  nonpayment  of 
fare  on  his  tender  of  a  ticket  bought  from 
another  company,  which  it  was  not  under 
any  obligation  to  honor,  has  no  right  of 
action  against  such  other  company  to  com- 
pel its  reimbursement  for  money  paid  in 
satisfying  a  judgment  in  such  action,  al- 
though it  invited  the  other  company  to  join 
in  conducting  the  defense.  Pennsylvania  R. 
Co.  V.  Wabash,  St.  L.  &  P.  R.  Co.  157  U.  S. 
225,  15  Sup.  a.  Rep.  576,  39:  682 

Editorial  note. 

Suits  by  or  against  foreign  government 
or  sovereign.  20:  127 
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b.  Tknm  ofi  OandiHons  Precedent. 

PrerequisiteB  to  Reooyery  on  Appeal  Bond, 
see  Appeal  and  Error,  5683^5689. 

Prerequisite  to  Suit  against  Purchaser  at 
Auction  Who  Fails  to  Complete  Pur- 
chase, see  Auction,  7. 

Prerequisite  to  Suit  for  Bank  Deposit,  see 
Banks,  377. 

Omditions  Precedent  to  Rescission  of  Con- 
tract, see  Contracts,  VI.  d,  2. 

Right  to  Sue  on  Contract  on  Other  Party's 
Prevention  of  Performance,  see  Con- 
tracts, 541-544. 

To  Action  by  Stockholder  Affecting  Corpo- 
rate Action,  see  Corporations,  518-529. 

Conditions  Precedent  to  Enforcing  Stock- 
holder's Liability,  see  Corporations, 
594-601. 

Conditions  Precedent  to  Bringing  Creditors' 
Bill,  see  Creditors'  Bill,  fil. 

Kotioe  to  Quit  as  Prerequisite  to  Ejectment, 
see  Ejectment,  V. 

Demand  on  Insolvent  Principal  as  Prere- 
quisite to  Recovery  from  Guarantor,  see 
Guaranty,  68. 

Suit  against  Principal  as  Prerequisite  to  Re- 
covery against  Guarantor,  see  Guaran- 
ty, 71. 

Condition  Precedent  to  Action  on  Insurance 
Policy,  see  Insurance,  686. 

Time  of  Action  on  Insmrance  Policy,  see 
Insurance,  687-694. 

Action  for  Interest  before  Maturity  of  Prin- 
cipal, see  Interest,  5. 

Necessity  of  Demand  before  Applying  for 
Mandamus,  see  Mandamus,  210,  223. 

Necessity  of  Demand  on  Mortgagor  Prior 
to  Foreclosure,  see  Mortgage,  279. 

Necessity  of  Judgment  or  Execution  to  Sus- 
tain Bill  to  Enforce  Trust,  see  Trust, 
182. 

30.  An  evicted  grantee  in  Louisiana,  who 
is  condemned  in  judgment  to  pay  the  rents 
and  revenues  of  the  property,  may,  before 
satisfying  such  judgment,  maintain  a  suit 
in  equity  against  his  guarantor  to  protect 
him  against  his  adjudged  liability  to  pay. 
Kew  (Cleans  v.  Chnstmas  (New  Orleans  v. 
Gaines)  131  XJ.  S.  191,  9  Sup.  Ct.  Rep.  746, 

33:99 
Cited  in   Benjamin   v.  New  Orleans,   71   Fed. 
760 — ^American  Waterworlcs  k  Guarantee  Co. 
V.  Home  Water  Co.  115  Fed.  182. 

31.  Under  an  agreement  that  a  vendee 
Bhall  use  a  machine  during  the  life  of  a  pat- 
rat,  and  divide  with  the  vendor  the  savings 
realized  thereby  in  the  consumption  of  fuel 
aecording  to  stated  proportions,  no  right 
of  action  accrues  to  the  vendor  for  his  share 
of  the  savings  until  the  termination  of  the 
patent.  Washington,  A.  &  6.  Steam  Packet 
Co.  V.  Sickles,  10  How.  419,  13:  479 
Cited   in    United   States   v.   Berdan   Firearms 

Mfg.  Co.  166  U.   S.  572,  39  L.  ed.  586,  15 
Sup.  Ct.  Bep.  420. 

31a.  The  refusal  of  one  party  to  deliver 
goods  under  a  contract,  if  not  treated  as 
final  by  the  party  making  the  demand,  can- 


not afterward  be  treated  as  a  refusal  au- 
thorizing the  commencement  of  suit.  Ding- 
ley  V.  Oler,  117  U.  S.  490,  6  Sup.  Ct.  Rep- 

850,  29:  984 

Cited  in  Cleveland  Rolling  Mill  Co.  ▼.  Rhodes, 
121  U.  8.  264,  80  L.  ed.  928,  7  Sup.  Ct. 
Bep.  882 — Wells  ▼.  Hartford  Manilla  Co.  76 
Conn.  34,  55  Atl.  599 — South  Oardlner  Lum- 
ber Co.  V.  Bradstreet,  97  Me.  172.  53  Atl. 
1110 — ^Wilkinson  v.  Blount  Mtg.  Co.  100 
Mass.  380,  47  N.  B.  1020 — Mutual  Reserve 
Fund  Life  Asso.  v.  Taylor,  99  Va.  214,  37  S. 
E.  854. 

31b.  The  refusal  of  a  party  who  has  the 
right  at  any  time  during  a  certain  season, 
to  deliver  goods  imder  a  contract,  to  comply 
with  a  particular  demand  for  an  immediate 
delivery,  does  not  authorize  the  party  mak- 
ing the  demand,  to  commence  suit.  Dingley 
V.  Oler,  117  U.  S.  490,  6  Sup.  Ct.  Rep.  850, 

29:984 
Cited  in  Pierce  v.  Tennessee  Coal,  Iron  &  It. 
Co.  178  U.  S.  12,  43  L.  ed.  596,  19  Sup.  Ct. 
Bep.  335 — Boebm  v.  Horst,  178  IT.  8.  16,  44 
L.  ed.  .959,  20  Sup.  Ct  Bep.  780 — Fos.<4 
Schneider  Brewing  Co.  v.  Bullock,  8  C.  C 
A  18,  16  U.  8.  App.  311,  59  Fed.  88 — Clark 
V.  National  Ben.  &  Casnalty  Co.  67  Fed.  225 
— Edward  Hines  Lnmber  Co.  v.  Alley,  19  C. 
C.  A.  602,  48  U.  8.  App.  169,  73  Fed.  607 — 
Horst  V.  Boehm,  84  Fed.  569 — ^Marks  v.  Van 
Eeghen,  30  C.  C.  A.  209,  57  U.  8.  App.  149,. 
85  Fed.  854 — Boehm  v.  Horst,  83  C.  C.  A. 
553,  62  U.  8.  App.  620,  91  Fed.  848 — Jetfrey 
Mfg.  Co.  V.  Central  Cosl  k  I.  Co.  93  Fed. 
412 — Southern  Cotton  Oil  Co.  v.  Heflin,  3t> 
C.  C.  A.  550,  99  Fed.  343 — Be  Stem,  54  C. 
C.  A.  62,  116  Fed.  606-~LlncoIn  v.  Levi  Cot- 
ton Mills  Co.  63  C.  C.  A.  835,  128  Fed. 
867 — Stone  v.  Bancroft,  189  Cal.  83,  70  Pac. 
1017— Wells  V.  Hartford  Manilla  Co.  76 
Conn.  37,  55  Atl.  699— Stanford  v.  McGiU,  6 
N.  D.  564,  38  L.B.A.  770,  72  N.  W.  938— 
Sullivan  v.  McMillan,  26  Fla.  580,  8  So.  450 
— Lake  Shore  &  M.  8.  R.  Co.  v.  Richards. 
152  III.  95,  30  L.R.A.  57,  88  N.  E.  773— 
Allen  V.  D.  H.  Ranck  Pub.  Co.  08  111.  App. 
46 — Kllgore  v.  Northwest  Texas  Baptist  Edu- 
cational Asso.  90  Tex.  142,  37  8.  W.  598 — 
Vlttum  V.  Bstey,  67  Vt.  161.  31  Atl.  144— 
Lee  V.  Mutual  Beserve  Fund  Life  Asso.  07 
Va.  163,  33  8.  B.  556^Bogers-Buger  Co.  v, 
McCord,  115  Wis.  263,  91  N.  W.  685. 

31c.  It  is  irregular,  before  a  final  decree, 
to  institute  proceedings  to  recover  compensa- 
tion for  the  use  of  the  property  in  litigation. 
Milwaukee  &  St.  P.  R.  Co.  v.  Soutter,  131 
U.  S.  Ixxxvi.  Appx.,  and  18:  862 

32.  Where  a  seizure  is  made  for  a  sup- 
posed forfeiture  under  a  law  of  the  United 
States,  no  action  of  trespass  lies  in  any  com- 
mon-law tribunal  until  a  final  decree  is 
pronounced.  Gelston  v.  Hoyt,  3  Wheat. 
246,  4:  381 
Cited  in  The  Celestine,  1  Btss.  10,  Fed.  Cas. 

No.  2,541 — McGuire  v.  Winslow,  23  B  latch f. 
427,  26  Fed.  305 — Webb  v.  Nickerson,  11  Or. 
387,  4  Pac.  1126. 

33.  Owners  of  property  seized  cannot 
maintain  an  action  for  the  property  pendin<^ 
proceedings  in  rem  to  enforce  its  forfeitur?. 
Averill  v.  Smith,  17  Wall.  82,  21:  613 

34.  Courts  cannot  enforce  rights  which 
are  dependent   for  their  existence  upon   a 
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prior  performance,  by  an  executive  officer, 
of  certain  duties  whidi  he  has  failed  to  per- 
form. United  States  v.  McLean,  95  U.  S. 
750,  24: 579 

Cited  in  Kmbry  y.  United  States,  100  U.  S. 
685,  25  L.  ed.  773 — ^United  States  ex  rel. 
McLean  v.  Vilas,  124  U.  S.  86,  81  L.  ed.  320, 
8  Sup.  Ct.  Rep.  422 — Dunlap  y.  United 
States,  173  U.  S.  71,  43  L.  ed.  618,  19  Sup. 
Ct.  Rep.  319 — United  SUtes  v.  Ewing,  184 
U.  S.  148.  46  L.  ed.  474,  22  Sup.  Ct.  Rep. 
480— TraslE  ▼.  United  States,  27  Ct.  CI.  330 
—Glynn  v.  United  States,  32  Ct.  CI.  103— 
Belcher  v.  United  States,  34  Ct.  CI.  425— 
Blrdsonsr  y.  United  States,  34  Ct.  CI.  438— 
Rusli  V.  United  States,  35  Ct.  C1..241— Gla- 
vey  y.  United  States,  35  Ct.  CI.  263 — Ewing 
y.  United  States,  35  Ct.  CI.  385. 

35.  It  is  not  necessary  for  one  who  takes 
the  note  of  a  third  person  as  conditional 
payment,  to  return  it  before  suing  on  the 
original  contract.  Clark  v.  Young,  1  Granch, 
181.  2: 74 
Diaiinguiahed  in  Harris  y.  Johnston,  3  C ranch, 

318,  2  L.  ed.  453. 

Cited  in  Winshlp  y„'  Banlc  of  United  States,  5 
Pet.  508.  8  L.  ed.  230 — ^Roach  y.  Hnllngs,  16 
Pet.  326,  10  L.  ed.  981 — Arguelles  v.  Wood, 
2  Cranch,  C.  C.  580,  Fed.  Cas.  No.  620 — 
The  Betsy  &  Rhoda,  2  Ware,  120,  Fed.  Cas. 
Nq.  1,366 — Chilton  y.  Comstock,  4  Ala.  59 — 
Trotter  v.  Crockett,  2  Port.  (Ala.)  409— 
Pope  V.  Nance,  1  Stew.  (Ala.)  370.  18  Am. 
Doc.  60 — Hanna  y.  Pegg,  1  Blackf.  184 — 
Smith  y.  Betti;er.  68  Ind.  258,  34  Am.  Rep. 
256 — Dayenport  y.  Chicago,  R.  I.  &  P.  R.  Co. 
38  Iowa,  640 — Embden  y.  Lisherness,  89  Mc. 
579.  56  Am.  St.  Rep.  442.  36  Atl.  1101  — 
Patapsco  Ins.  Co.  y.  Smith,  6  Harr.  &  J. 
170,  14  Am.  Dec.  268 — Wade  y.  Staunton,  5 
How.  (Miss.)  635 — Knox  y.  Gerhauser,  3 
Mont.   278. 

36.  Failure  to  pay  third  parties  certain 
debts  assumed  as  the  consideration  of  a  con- 
tract gives  the  promisee  a  right  of  action 
without  proof  that  he  himself  had  made  the 
payment,  where  the  liability  is  fixed.  Mills 
V.  Allen  (Mills  v.  Dow)  133  U.  S.  423,  10 
Sup.  Ct.  Rep.  413,  33:  717 
Cited  in  Johnson  y.  Risk,  137  U.  S.  308,  34  L. 

ed.  686.  11  Sup.  Ct.  Rep.  Ill— Oontral  Trust 
Co.  V.  Louisyille  Trust  Co.  87  Fed.  27 — Cen- 
tral Trust  Co.  y.  Louisyille  Trust  Co,  40  C. 
C.  A.  531,  100  Fed.  547 — United  States  v. 
Smythe,  120  Fed.  33. 

c.  Defenses. 

First  Raising  Defense  on  Appeal,  see  Ap- 
peal and  Error,  VIII.  j,  3. 

Person  Entitled  to  Claim  Immunity  of  As- 
signee in  Bankruptcy,  see  Bankruptcy, 
34. 

Inadmissibility  of  Equitable  Defenses  in 
Federal  Law  Courts,  see  Courts,  1261-4. 

Estoppel  by  Assumption  of  Defense,  see  Es- 
toppel, 120-1. 

Negation  of,  in  Pleading,  see  Pleading,  II.  e. 

Necessity  of  Pleading,  see  Pleading,  685-6. 

Availability  of.  for  Removal  of  Causes,  see 
Removal  of  Causes,  430. 

Equal  Protection  and  Privileges  as  to  Right 
of,  see  Constitutional  Law,  371-4. 

Due  Process  as  to,  see  Constitutional  Law, 
IV.  b,  8,  6  (2). 


To  Attachment  Suit,  see  Attachment,  46. 

On  Issue  of  Scire  Facias  against  Bail,  see 
Bail  and  Recognizance,  17. 

In  Action  on  Bond  Generally,  see  Bonds,  12- 
18. 

In  Action  on  Official  Bond,  see  Bonds,  II.  e. 

In  Ejectment  Suit,  see  Ejectment,  III. 

In  Action  on  Contracts,  see  Contracts,  VIL 

In  Suit  on  Coupons,  see  Coupons,  24. 

In  Action  for  Breach  of  Covenant,  see  Cove- 
nant, 39. 

In  Action  on  Municipal  Bonds,  see  Bonda, 
V.  m. 

To  Suit  for  Divorce,  see  Divorce  and  Separa- 
tion, III. 

In  Garnishment  Proceedings,  see  Garnish- 
ment,  24-6. 

In  Action  on  Insurance  Policy  Generally, 
see  Insurance,  684,  685,  700. 

Against  Assignee  of  Judgment,  see  Judg- 
ment,  1089. 

In  Action  on  Judgment  of  Sister  State,  see 
Judgment,  1035,  1036. 

In  Action  for  Libel  or  Slander,  see  Libel 
and  Slander,  III. 

In  Action  for  Malicious  Prosecution,  see 
Malicious  Prosecution,  9. 

In  Mandamus  Proceeding,  see  Mandamus, 
III.   f. 

On  Foreclosure,  see  Mortgage,  VII.  d. 

In  Proceedings  to  Abate  or  Remedy  Nui- 
sance, see  Nuisances,  II.  d. 

In  Suit  for  Infringement  of  Patent,  see  Pat- 
ents, XV.  e. 

In  Action  for  Royalties,  see  Patents,  862- 
865. 

In  Action  for  Local  Improvement  Assess- 
ment, see  Public  Improvements,  II.  f. 

In  Action  to  Recover  Purchase  Money,  see 
Sale,  123,  124. 

In  Action  against  Sheriff,  see  Sheriff,  6, 
10,    11,   16. 

In  Proceeding  for  Collection  of  Tax,  see 
Taxes,   623,   624. 

In  Action  for  Infringement  of  Trademark, 
see  Trademark,  IV.  b. 

In  Action  for  Trespass,  see  Trespass,  6,  10, 
11. 

In  Action  of  Trover,  see  Trover,  9. 

Collision  Due  to  Inevitable  Accident  as,  see 
Collision,  402-406. 

Illegality  of  Contract  Sued  on,  see  Con- 
tracts, IV.  g. 

Right  to  Set  up  Ultra  Vires  as,  see  Corpora- 
tions, VI.  d,  2. 

Fraud  as  a  Defense  Generally,  see  Fraud 
and   Deceit,   66-72. 

Fraud  as  Defense  to  Stockholder's  Liability, 
see  Corporations,  656-659. 

Equitable  Estoppel  as,  see  Estoppel,  87. 

Suicide  in  Action  on  Insurance  Policy,  see 
Insurance,  XI.  d,  2. 

Accord  and  Satisfaction  of  Judgment,  see 
Judgment  1096a. 

Laches  as  Equitable  Defense,  see  Limitation 
of   Actions,   I.  b,   2. 

Limitation  of  Action  as,  see  Limitation 
of  Actions. 

Against  Restitution  of  Captured  Property, 
Probable  Cause  as,  see  Prize  and  Cap- 
ture.   268-271. 
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Breach  of  Warranty  in  Action  for  Purchase 

Price,  see  Sale,  167,   170. 
Usury,  Bee  Usury,  11.  c 
VioUtion  of  Sunday  Law  as,  see  Sunday, 

IV. 
To  Maritime  Lien,  see  Maritime  Liens,  V. 

37.  Equitable  defenses  were  admitted  in 
an  action  at  law.  Campbell  y.  Holt,  115  U. 
S.  620,  6  Sup.  Ct.  Rep.  209,  29:  483 

Cited  in  Cleveland  v.  CleTeland,  C.  C.  &  St.  L. 

B.  Co.  93  Fed.  123. 

33^40.  An  equitable  estoppel  may  be  set 

up  as  a  defense  to  an  action  at  law.    Drex- 

el  V.  Beniey,  122  U.  S.  241,  7  Sup.  Ct.  Rep. 

1200,  30:  1219 

Citei  in  Webrman  y.  Conklin,  155  U.  8.  827, 

39  L.  ed.  174,   15  Sup.   Ct.  Rep.  129— Davla 

T.  Wakelee,  156  U.  S.  686,  39  L.  ed.  588,  15 

Sup.  Ct.  Rep.  535 — Cornwall  v.  Davis,  4  L. 

R.A.  565,  38  Fed.  882 — Cleveland  v.  Cleve- 

laod.  C.  C.  &  St.  L.  R.   Co.  93  Fed.  123— 

Solllvan  Timber  Co.  y.  Mobile,  110  Fed.  198 

—Anglo-American  Land,  Mortg.  &  Agency  Co. 

T.  Lombard,  68  C.  C.  A.  101,  132  Fed.  73.3— 

Lansburgb  v.  District  of  Columbia,  8  App.  D. 

C.  18— Roland  Park  Co.  v.  Hull,  92  Md.  310, 
48  AU.  366— Pitman  y.  16  to  1  Mln.  Co.  78 
Mo.  App.  441 — Breslin  v.  Friea-Breslln  Co. 
70  N.  J.  L.  284,  58   Atl.  313. 

41.  The  defense  that  a  contract  is  in  yio- 
lation  of  the  act  of  Congress  of  July  2, 1890 
(26  Stat  at  L.  209,  chap.  647,  U.  S.  Comp. 
Stat.  1901,  p.  3200),  to  protect  trade  and 
commerce  against  unlawful  restraints  and 
monopolies,  which  makes  illegal  eyery  con- 
tract violative  of  its  provisions,  may  be  set 
op  bv  a  private  indiyidual  when  sued  there- 
oo,  and,  if  proyed,  constitutes  a  good  defense 
to  the  action.  £.  Bement  &  Sons  y.  Nation- 
al Harrow  Co.  186  U.  S.  70,  22  Sup.  Ct.  Rep. 
747,  46:  1058 
Cited  in  General  Electric  Co.  y.  Wise.  119  Fed. 

924— Bobbs-Merrill  y.  Straus,  139  Fed.  190— 
Dr.  Miles  Medical  Co.  y.  Piatt,  142  Fed.  610. 

41a.  Persons  sued  for  damages  because  of 
disobedience  to  an  injunction  issued  by  a 
state  court,  restraining  them  from  executing 
process  of  the  circuit  court,  may  plead  the 
commands  of  the  process  in  bar  of  the  suit. 
Cnited  States  ex  rel.  Thomas  y.  Keokuk, 
6  WaU.  518,  18:  918 

42.  The  question  whether  a  state  statute 
giving  a  lien  upon  a  vessel,  enforceable  in 
a  state  court,  for  materials  and  supplies 
fnnished  on  the  credit  of  the  vessel,  is  an 
QDoonstitutional  infringement  upon  the  ex- 
dnsive  admiralty  jurisdiction  of  the  Federal 
eourts  of  liens  of  a  maritime  character,  is 
aot  open  in  a  case  in  which  no  maritime 
•Ko  is  asserted.  Iroquois  Transp.  Co.  y. 
Delanev  Forge  &  Iron  Co.  (The  Winnebago) 
^  U.  S.  354,  27  Sup.  Ct.  Rep.  509,  51 :  836 

43.  The  owner  of  a  yessel  causing  an  in- 
jury by  collision  is  released  by  the  payment 
of  the  damages  to  the  party  injured  and, 
vben  such  payment  has  been  made,  he  has 
a  perfect  defense  against  a  suit  by  a  merely 
unliable  claimant  of  such  damages.  Newell 
T-  Norton,  3  Wall.  257,  18:  271 
Cit^d  in  The  Metis,  5  Ben.  205,  Fed.  Cas.  No. 

9.500. 
U.  8.  Dig.— 3 


44.  Impending  dangers  giye  no  immu- 
nity to  one  man  to  destroy  the  property  of 
another.  Richmond  y.  Smith,  use  of  Clen- 
denin,  15  Wall.  429,  21 :  200 
Cited  in  McLaughlin  v.  Green,  50  Miss.  464. 

45.  It  is  not  a  good  defense  to  a  trespass 
upon  the  complainant's  property  rights  in  a 
copyrighted  book  sold  to  him  by  the  author- 
ess, who  is  a  married  woman,  that  her  hus- 
band waCs  the  owner  of  the  book  by  virtue  of 
his  marital  rights,  where  all  the  parties  ac- 
quiesced in  her  ownership.  Belford,  C.  &  Co. 
y.  Scribner,  144  U.  S.  488,  12  Sup.  Ct.  Rep. 
734,  36: 514 

46.  To  sustain  the  yalidity  of  a  plea  of 
attachment,  the  attachment  must  have  pre- 
ceded the  commencement  of  the  suit  in 
which  the  plea  is  made.  Wabash  R.  Co.  v. 
Touryillc,  179  U.  S.  322,  21  Sup.  Ct.  Rep. 
113,  45: 210 
Cited  in  Wabaah  R.  Co.  v.  Flannigan,  192  U. 

B.  86,  48  L.  ed.  830,  24  Sup.  CL  Bep.  224. 


//.  Joinder;  Splitting;  Form  of  Rente' 

dies. 

First  Objecting  to  Form  on  Appeal,  se*e  Ap- 
peal and  Error,  4521. 

Suit  by  Cayeat,  see  Public  Lands,  1180, 
1181. 

Impairment  of  Contract  Obligations  by 
Change  in  Form,  see  Constitutional 
Law,  IV.  g,  4,  i  (5). 

As  to  Election  of  Remedy,  see  Election  of 
Remedies. 

Form  of  Condemnation  Proceedings,  see  Em- 
inent Domain,  76-79. 

Remedy  to  Recover  or  Determine  Right  to 
Mining  Claim,  see  Mines,  152,  153. 

Actions  to  Recover  Possession  or  Determine 
Title  to  Mining  Claims,  see  Mines,  154, 
155. 

Proper  Form  of  Action  by  Person  Deprived 
of  Office,  see  Officers,  33. 

Form  of  Pleading,  see  Pleading,  3-5. 

,47.  A  remedy  which  is  ample  for  the  en- 
forcement of  a  right  is  ample  for  all  the 
purposes  of  the  contract.  Antoni  y.  Green - 
how,  107  U.  S.  769,  2  Sup.  Ct.  Rep.  91, 

27:468 

48.  It  is  no  wrong  to  suitors  who  come  to 
the  courts  for  a  remedy,  to  be  required  to 
conduct  it  in  the  mode  established  by  the 
law.    Farni  v.  Tesson,  1  Black,  309,    17:  67 

■ 

49.  An  action  at  law  is  the  appropriate 
remedy  to  recover  damages  for  the  con- 
yersion  of  bonds.  Laoombe  y.  Edmund  J. 
Forstall's  Sons,  123  U.  S.  562,  8  Sup.  Ct. 
Rep.  247,  31:255 
Cited  in  Summerlin  v.  Fronterlza  Silver  Min. 

k  Mill  Co.  41  Fed.  256— Schaaf  v.  Fries,  90 
Mo.  App.  115. 

Consolidation. 

Of  Cases  Pertaining  to  same  Grant  be- 
fore Priyate  Land  Claims  Commis- 
sion, see  Private  Land  Claims,  515. 

Power  of  Referees  to  Consolidate,  see 
Reference,  27. 
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ACTION  OR  SUIT,  II. 


Of  Causes  in  Admiralty,  see  Shipping, 
400a. 

50.  The  circuit  court  has  power  to  order 
several  actions  by  one  plaintiff  against  differ- 
ent defendants  to  be  consolidated  for  trial, 
when  they  are  of  like  nature  and  relative 
to  the  same  question,  and  imnecessary  cost 
and  delay  will  be  thereby  avoided.  Mutual 
L.  Ins.  Co.  v.  Hillmon,  145  U.  S;  285,  12 
Sup.  Ct.  Rep.  909,  36:  706 
Cited  in  Stone  y.  United  States,   12  C.  C.   A. 

455,  29  U.  S.  App.  32,  64  Fed.  672 — Connec- 
ticut Mut.  L.  Ins.  Co.  y.  Hlllmon,  46  C.  C.  A. 
676,  107  Fed.  842— Gilbert  v.  Washington 
Beneficial  Endowment  Asso.  10  App.  D.  C. 
336 — Lehmann  y.  Webster,  110  111.  App.  301 
— United  States  v.  Folsom,  7  N.  M.  533.  38 
Pac.  70 — Lincoln  Lucky  &  L.  Mln.  Co.  v. 
Hendry,  9  N.  M.  152,  50  Pac.  330. 

Spltttins;  successive  suits. 

Successive  Suits  in  Ejectment,  see 
Ejectment,  IX. 

Election  to  Recover  in  one  Suit  Entire 
Damages  for  Wrongful  Discharge, 
see  Election  of  Remedies,  8. 

51.  A  plaintiff  must  set  up  all  his  grounds 
of  relief,  and  will  not  be  permitted  to  set 
up,  in  a  second  action,  additional  grounds 
to  obtain  additional  relief  of  the  same  kind 
as  sought  in  the  first  action.  Bienville  Wa- 
ter Supply  Co.  V.  Mobile,  186  U.  S.  212,  22 
Sup.  a.  Rep.  820,  46:  1132 
Cited  in  United  States  v.  California  &  O.  Land 

Co.  192  U.  8.  359,  48  L.  ed.  479,  24  Sup.  Ct. 
Rep.  266. 

52.  An  action  and  recovery  for  a  part  only 
of  an  entire  indivisible  demand  bars  a  sub- 
sequent action  for  another  part  of  the  same 
demand.  Baird  v.  United  States,  96  U.  S. 
430,  24: 703 
Cited  in  Swift  v.  United  States,  14  Ct.  CI.  235 

— Maine  v.  United  States,  36  Ct.  CI.  554— 
Bartels  v.  Schell,  16  Fed.  344 — Hennequin  v. 
Barney,  24  Fed.  582 — Huf^hos  v.  Dundee 
Mortg.  Trust  Invest.  Co.  26  Fed.  834 — De- 
weese  v.  Smith,  97  Fed.  313 — Deweese  v. 
Smith.  66  L.R.A.  077,  45  CCA.  411,  106 
Fed.  442 — L.  Buckl  &  Son  Lumber  Co.  v.  At- 
lantic Lumber  Co.  48  C.  C.  A.  459,  109  Fed. 
415— Kllham  v.  Wilson,  50  C.  C.  A.  403, 
112  Fed.  573 — Russell  v.  Russell,  67  C.  C. 
A.  437,  134  Fed.  841— Wichita  &  W.  R.  Co. 
V.  Beebe,  30  Kan.  470.  18  Pac.  502 — J  ex  v. 
Jacob,  19  Hun,  110— O'Brien  v.  New  York, 
28  Ilun,  254 — Hartmann  v.  New  York,  44 
Misr.  273,  89  N.  Y.  Supp.  912 — Huffman  v. 
Knight,  36  Or.  583,  60  Pac.  207. 

53.  Parties  cannot  split  up  a  claim  for 
damages  received  by  bad  storage  and  want 
of  care  of  goods,  by  applying  a  portion  in 
extinguishing  the  freight  money,  and  then 
ask  a  decree  for  the  excess  of  this  sum. 
Clifton  (The  Water  Witch)  v.  Sheldon,  1 
Black,  494,  17:  155 
Cited  in  The  Ethel,  5  Ben.  161,  Fed.   Cas.  No. 

4.540— Jacobs  v.  MUler,  50  Mich.  127,  15  N. 
W.  42. 

54.  Where  the  suit  is  for  installments  of 
rent  not  due  when  a  former  suit  was  insti- 
tuted, and  they  were  not  included  in  it  in 
any  stage  of  the  proceeding,  the  plea  of 
former  recovery  is  no  bar.  Cross  v.  l^nitpd 
SUtes,  14  Wall.  479,  20:  721 


55.  On  a  contract  with  two  persons  whose 
interest  is  several,  and  not  joint,  each  may 
bring  an  action  for  his  particular  damage. 
Beckwith  v.  Talbot,  95  U.  S.  289,    24:  496 

56.  One  partner  cannot  recover  his  share 
of  a  debt  due  to  the  partnership,  in  an  ac- 
tion at  law  prosecuted  in  his  own  name 
alone  against  the  debtor.  Vinal  v.  West 
Virginia  Oil  &  Oil  Land  CJo.  110  U.  S.  215, 
4  Sup.  Ct.  Rep.  4,  28:  124 
Cited  in  Miller  v.  Freeman,  111  Ga.  660,  51  L.. 

R.A.  507,  36  S.  B.  961. 

57.  It  is  too  late  to  raise  the  objection  to 
a  separation  of  a  claim  against  a  warrantor 
for  restitution  of  the  price  of  land  from  the 
claim  for  rents  and  revenues,  after  a  judg- 
ment for  the  latter,  where  the  prices  be- 
long to  the  possessor  and  the  rents  and 
revenues  to  the  plaintiff  under  a  right  of 
subrogation.  New  Orleans  v.  Whitney 
(New  Orleans  v.  Gaines)  138  U.  S.  595,  11 
Sup.  Ct.  Rep.  428,  34:  1102 

58.  Each  matured  coupon  upon  a  nego- 
tiable bond  gives  rise  to  a  separate  cause  of 
action,  distinct  from  that  on  the  bond  itself. 
Nesbitt  V.  Independent  District,  144  U.  S. 
610,  12  Sup.  Ct.  Rep.  746,  36:562 
Cited  in  Edwards  v.  Bates  County,  163  U.  S. 

272,  41  L.  ed.  157,  16  Sup.  Ct.  Rep.  967 — 
Greene  County  v.  Kortrecbt,  26  C.  C.  A.  381, 
52  U.  S.  App.  250,  81  Fed.  241— Lake  Coun- 
ty V.  Keene  Five-Cents  Sav.  Bank,  47  C.  C. 
A.  470,  108  Fed.  510 — Independent  Scho<»l 
Dlst.  V.  Rew,  65  L.R.A.  869,  49  C.  C.  A.  201, 
111  Fed.  4. 

59.  A  libel  of  a  vessel  in  one  district  court 
for  violation  of  the  Chinese  exclusion  act 
and  for  smuggling  opium  is  no  bar  to  a  sub- 
sequent libel  of  the  same  vessel  in  another 
district  court  for  a  similar  violation  of  the 
act  and  offenses  committed  prior  to  the  fil- 
ing of  the  first  libel.  United  States  v.  The 
Haytian  Republic  (The  Haytian  Republic) 
164  U.  S.  118,  14  Sup.  Ct.  Rep.  992,  38:  930 
Cited  in  Marks  ▼.  Marks,  75  Fed.  333 — Wilkin s 

Shoe-Button  Fastener  Co.  v.  Webb,  89  F«»l. 
989— Richardson  ▼.  Opelt,  60  Neb.  188,  82 
N.  W.  877. 

Joinder. 

Joinder  of  Parties,  see  Parties,  I.  b; 
II.  b. 

Including  Several  Patents  in  Same  In- 
fringement Suit,  see  Patents,  1088. 

Multifariousness  and  Misjoinder  in 
Pleading,  see  Pleading,  1. 1. 

60.  Distinct  causes  of  action  need  not  be 
presented  in  a  single  suit,  although  they 
exist  at  the  same  time  and  might  be  con- 
sidered together.  Stark  v.  Starr,  94  U.  S. 
477,  24: 276 
Cited  in  The  Haytian  Republic  (United  States 

V.  The  Haytian  Republic)  154  U.  S.  12.5,  :i8 
L.  ed.  932.  14  Sup.  Ct.  Rep.  992— McNlcholas 
V.  I^ke,  13  Colo.  App.  167,  56  Pac.  987 — 
Lovell  V.  Hammond  Co.  66  Conn.  512,  34  All. 
511— Harlow  v.  Bartlett,  170  Mass.  592,  4d 
N.  E.  1014 — Underwood  v.  Smith,  93  Tenn. 
689,  42  Am.  St.  Rep.  946,  27  S.  W.  1008. 

61.  Under    the    common-law    system    of 
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pleading,  actions  of  ooyenant  and  assump- 
sit cannot  be  joined.  Phillips  &,  C.  Constr. 
Co.  V.  Seymour,  91  U.  S.  646,  23:  341 

62.  An  action  of  assumpsit  for  the  bal- 
ance of  account  of  &  receiver  of  public  mon- 
eys and  an  action  of  debt  upon  the  bond 
against  the  principal  aad  sureties  may  be 
maintained  at  the  same  time.  Walton  v. 
Lnited  States,  9  Wheat.  651,  6:  182 
Cited  in  Maaon  r.  Tractional  School  Dist.  No. 

1,  U  Sficb.  231 — Spokane  County  y.  Pres- 
eott,  19  Wash.  421,  67  Am.  St.  Bep.  733,  53 
Pac  661. 

63.  A  count  for  fraudulent  representations 
as  to  character  of  property  sold  may  be 
joined  with  one  for  breach  of  implied  war- 
ranty as  to  character  of  goods.  Dushane  v. 
Benedict,  120  U.  S.  630,  7  Sup.  Ct.  Rep.  696, 

30:810 
Cited  In  Sbippen   t.  Bowen,  122  U.  S.  582,  30 
L  ed.  1174,  7  Sup.  Ct.  Rep.  1283. 

64.  An  action  in  tort  for  breach  of  war- 
ranty may  be  joined  with  a  cause  of  action 
for  deceit.  Shippen  v.  Bowen,  122  U.  S.  575, 
7  Sup.  a.  Rep.  1283,  30:  1172 
Ciifd  In  KImber  v.  Young,  70  C.   C.   A.   181, 

137  Fed.  747 — MacDonald  v.  Winchester  Re- 
peating Anns  Co.  102  App.  Div.  376,  92  N. 
Y.  Supp.  618. 

65.  An  equitable  cause  of  action  to  en- 
join a  railway  company  from  locating  and 
maintaining  a  railroad  cannot  be  united 
with  a  legal  cause  of  action  for  compensa- 
tion for  the  lands  proposed  to  be  taken  by 
the  railway  company.  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.  135  U.  S.  641,  10 
Sup.  a.  Rep.  965,  34:  295 

66.  Under  the  statutes  of  Arizona,  both 
legal  and  equitable  relief  may  be  granted 
in  the  same  action,  and  may  be  administered 
through  the  intervention  of  a  jury  or  by  the 
coart  itself,  according  to  the  nature  of  the 
remedy  sought.  Ely  v.  New  Mexico  &  A.  R. 
Co.  129  U.  S.  291,  9  Sup.  Ct.  Rep.  293, 

32:688 
Cited  tn  Hammer  ▼.  Garfield  Min.  &  Mill.  Co. 
130  TT.  8.  296.  32  L.  ed.  966,  9  Sup.  Ct.  Rep. 
548 — Idabo  &  O.  Land  Improv.  Co.  y.  Brad- 
bary,  132  U.  8.  513,  83  L.  ed.  436,  10  Sup. 
Ct  Rep.  177. 

—  Kditorlal  note. 

(Whether  injuries  both  to  person  and 
property  one  or  more  causes  of  action.  50 
LRA.  161.] 


J//.  Cammencement. 

Federal  Question  as  to  what  Constitutes, 
see  Appeal  and  Error,  2211. 

Priority  in  Commencement  aa  between  Fed- 
eral and  State  Suits;  what  Consti- 
tutes, see  Courts,  1570. 

So  as  to  Interrupt  Statute  of  Limitations, 
see  limitation  of  Actions,  589-598. 

See  also  Statutes,  319. 

67.  A  suit  is  commenced  by  the  demand 
of  something  by  the  institution  of  process 


in  a  court  of  justice.  Cohen  ▼.  Virginia,  6 
Wheat.  264,  5:  257 

Cited  in    Eckerle   ▼.   Wood,  95   Mo.   App.   384, 

69    S.    W.    45 — Callen    v.    Ellison,    13    Ohio 

St.  453,  82  Am.  Dec.  448. 

68.  Filing  a  new  declaration  is  the  com- 
mencement of  a  new  case.  Grant  v.  Naylor, 
4  Cranch,  224,  2:  603 

Cited  in  Webster  ▼.  Wyser,  1  Stew.  (Ala.)  188. 


ACT  OF  GOD. 

Bailee's  Liability  in  Case  of  Inevitable  Ac- 
cident, see  Bailment,  12. 

Collision  as  Inevitable  Accident,  see  Colli- 
sion, III.  c. 

As  Excuse  for  Nonperformance  of  Contract, 
see  Contracts,  535. 

As  Proximate  Cause  of  Injury,  see  Proxi- 
mate Cause,  5,  6. 

Damage  to  Baggage  by  Sea-water  as,  see 
Shipping,  247. 

See  also  Carriers,  118-120. 

A  landslide  caused  by  a  rain  of  not  un- 
usual violence  is  not  caused  by  an  act  of 
God.  Gleeson  v.  Virginia  Midland  R.  Co.  140 
U.  S.  435.  11  Sup.  Ct.  Rep.  859,  35:  458 
Cited  in  Landers  v.  Coleman,  97  Va.  604,  47 

L.R.A.  582,  34  S.  E.  621. 

Editorial  notes. 

As  excuse  for  nonperformance  of  obliga- 
tion. 35:  458;   40:  515 


ADDITIONAIi  FINDINGS. 

As  Part  of  Record  on  Appeal,  see  Appeal 

and  Error,  3368ar-3370. 
Power  to  Make,  on  Motion  for  New  Trial, 

see  New  Trial,  26. 


ADDITIONAIi  LANDS. 

Right  of  Homesteader  to  Sell  Additional 
Land  Allowed  to  him  as  Soldier,  see 
Public  Lands,  857. 


ADDITIONAL  SERVITUDES. 

See  Eminent  Domain,  120,  121. 


ADDRESS. 

Prohibition  of,  on  Public  Grounds,  see  Con- 
stitutional Law,  859. 

Of  Application  for  Habeas  Corpus,  see  Ha- 
beas Corpus,  201. 
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ADEMPTION— ADMIRALTY. 


ADEMPTION. 

Of  Legacy,  see  Wills,  UI.  k. 


ADMINISTRATOR   DE   BONIS    NON. 

Continuance  of  Suit  against,  see  Abatement 
and  Revival,  74. 


^•» 


ADHERENCE  TO  PRECEDENT. 

In  General,  see  Courts,  1667-1679. 


AD  INTERIM   GOVERNMENT. 

Adoption  of  Territorial  Government  on  Ad- 
mission of  State,  see  States,  380. 


ADMINISTRATORS. 

See  Executors  and  Administrators. 


♦^ 


.    ADMIRAL. 

Share  of,  in  Prize  Money,  see  Prize  and  Cap- 
ture, 222. 


IDJACENT   LANDS. 

To  Rnilroad  Grant,  see  Public  Lands,  40,  45. 
46. 


ADJOURNED  TERM. 


See  Courts,  312-315. 


ADJOURNMENT. 

See  Continuance  and  Adjournment. 


ADJUSTMENT  ACT. 


See  Public  Lands,  340. 


ADMINISTRATION. 

Of  Bankrupt's  Estate,  see  Bankruptcy,  VI.- 

Of  Decedent's  Estate,  see  Executors  and  Ad- 
ministrators. 


ADMINISTRATIVE    ACTS. 

As   Distinguished   from   Judicial    Acts,   see 
Officers,  42. 


ADMIRALTY. 

/.  Jurisdiction^   1-304, 
o.  In  Generalf   1-3, 
6.  Ctmrts    Having    Admiralty    Ju^ 
risdirtion,  4-100. 

1.  In  Generalf   4-5. 

2.  Jurisdiction  of  the  Various 

courts,  e-4JS. 

a.  Generally,    0-23. 

b.  district  Courts,  24-45. 

3.  How  Far  Bxoltisive  and  In- 

dependent         of        Stair 
Courts,   46-100, 

c.  Jurisdiction  as  hetuyeen  Differ- 

ent  Districts,  101-17. 

d.  PUices,    Waters,    and    Voyages, 

tcithin   Jurisdiction,    IIS- 
Ol. 

1.  In  General,  118-76, 

2.  Jurisdiction  as  to  Internal 

Commerce  of  State,    170- 
81. 

3.  Jurisdiction   of   Places   In- 

volving   the    Shore,    182- 
97. 

e.  Jurisdiction     of     Person^     and 

Vessels,    198-217, 
Jf.  In  General,    198-202, 
2,  Foreigners      and      Foretgtt 
Vessels,  203-17, 
f.  Jurisdiction  of  Subject-Matter, 
218-304, 

1,  In  General,  218-23, 

2,  Accounting,  224-7, 

3,  Contracts,  228- S3, 

4,  Liens,  254-65, 

a.  In  General,  254-60. 

b.  Liens  Created   by  Lo^ 

cal  Law,  261-5, 

5,  Mortgages  of  Vessels,  26&' 

8, 

6,  Pilotage,  269-71, 

7,  Salvage,  272-6, 

8,  Captures  and  Prizes,  27  7 ^ 

91, 

9,  Seizures  for  Forfeitures  or 

Penalties,  292-4. 

10,  Shipotmer*s  Limited  Lia^ 

bility,  295-8, 

11,  Marine    Torts    Generally, 

299-301. 


ADMIRALTY,  1.  a,  b,  1. 
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12.  neath,  802. 

13.  CoUiMtm,   308. 
J 4.  Crimea,  304. 

II,  Ijows  and  Rules  of  Deciaiona,  305- 

22. 
til.  BracUce,  Pleading,  and  Procedure, 
823~6S3. 
a.  In  Cfeneral,   323^34. 
ft.  Parties,    33S'e7a. 

1.  Plaintiffs,   335-57. 

2.  Defendants,  358-60. 

8.  Intervention;    Bringing    in 

New  Partiea,  30 1-6. 
4.  Substitution,  367-670. 
0.  Suing  in  Rem  or  in  Personam, 
36S-402. 

d.  Seizure  and  Custody  of  the  Rea, 

403-14. 

e.  Bond  or  Stipulation  for  Value, 

415-30. 

f.  Attachment,    431-9. 

g.  Pleading,   440-07. 

1.  Amendmenta,  440- 50. 

2.  Libel  or  Information,  451- 

87. 

3.  Answer;  Claim,  488-95. 

4.  Cross  Libels,  496-7. 

K,  Trial;    Findings    and    Verdict, 

498-502a. 
<•  Rvidence;   Further  Proof,  503- 
39. 

1.  Evidence    Generally,     503- 

lO. 

2.  Further  Proof,  511-35. 

3.  Variance  between  Pleading 

and  Proof,  536-9. 
j.  Judgment    or  Decree,  540-7. 
Ic.  Distribution  of  Proceeds,  548- 
553. 

Finality  of  Judgment  of  Circuit  Court  of 
Appeals,  see  Appeal  and  Error,  III.  d, 

Ijlw  of  General  Average  as  Part  of  Mari- 
time Law,  see  Average,  7. 

Matters  as  to  Bottomry  and  Respondentia 
Generally,  see  Bottomry  and  Respon- 
dentia. 

As  to  Collision  Generally,  see  Collision. 

Costs  in,  see  Costs,  IL  b. 

Matters  Relating  to  Courts  in  General,  see 
Courts. 

Judicial  Notice  in  Admiralty,  see  Evidence, 
21,  27,  63-65,  90. 

Vessel  as  Part  of  International  Territory, 
see  International  Law,  16-19. 

Lsclies  as  Defense  in,  see  Limitation  of  Ac- 
tions, 144-145a. 

As  to  Prisce  or  Capture  Generally,  see  Prize 
and  Capture. 

Prohibition  to  Court  of,  see  Prohibition,  9, 
13,  17,  20,  23,  26-30. 


Power  of  Congress  to  Affect,  see  Constitu- 
tional Law,  130. 

Presumption  as  to  Jurisdiction,  see  Evidence, 
549,  580. 

Regulative  Powers  of  Municipalities  over 
Harbors  and  Wharves,  see  Municipal 
Corporations,  56. 

Liability  of  City  Fire  Boat  in  Rem  or  of 
City  in  Personam  for  Collision,  see 
Municipal   Corporations,   161,   162. 

Relative  Rights  of  State  and  United  States 
in  Navigable  Waters,  see  Waters,  I.  b. 

See  also  infra,  323. 

1.  Admiralty  jurisdiction  cannot  be  made 
to  depend  upon  the  power  of  Congress  to 
regulate  commerce,  as  conferred  by  the  Con- 
stitution. The  Belfast  v.  Boon  (The  Bel- 
fast) 7  Wall.  624,  19:  266 
died  in  The  Hazel  KIrke,  26  Fed.  604. 

2.  Admiralty  jurisdiction  can  only  be  ex- 
ercised under  the  laws  of  the  United  States. 
Janney  v.  Columbian  Ins.  Co.  10  Wheat.  411, 

6:354 
Cited  in  The  Til  ton,  6  Mason,  474,  Fed.  Cas. 
No.  14,054 — United  States  v.  The  James  Mor- 
rison, Newberry,  Adm.  244,  Fed.  Cas.  No. 
15,465 — United  States  v.  New  Bedford 
Bridge,  1  Woodb.  &  M.  473,  Fed.  Cas.  No. 
15,867 — People  ex  rel.  State  Board  v.  The 
America,  34  Cal.  679. 

3.  The  Constitution  declares  that  the  ju- 
dicial power  shall  extend  to  all  cases  of  ad- 
miralty and  maritime  jurisdiction;  this 
proves  the  power  of  Congress  to  legislate  in 
a  case,  not  that  Congress  has  exercised  that 
power.  United  States  v.  Bevans,  3  Wheat. 
336,  4: 404 

Cited  in  Rhode  Island  v.  Massachnsetts,  12  Pet. 
721,  9  L.  ed.  1259 — United  States  v.  Bckford 
(United  States  v.  TlUou)  6  Wall.  488,  18  L. 
ed.  921 — American  S.  B.  Co.  v.  Chase,  16 
Wall.  581,  21  L.  ed.  371— United  States  v. 
Tillou,  3  Ct.  CI.  456— Re  Metasger,  6  N.  T. 
Leg.  Obs.  86,  Fed.  Cas.  No.  9,511 — United 
States  v.  Durkee,  McAll.  200,  Fed.  Cas.  No. 
15.009 — United  States  v.  New  Bedford 
Bridgo,  1  Woodb.  &  M.  432.  Fed.  Cas.  No. 
15,867~UnItGd  States  v.  Wilson,  3  Blatchf. 
438,  Fed.  Cas.  No.  10,731 — United  States  y. 
Lewis,  36  Fed.  450— lie  Barry,  42  Fed.  121— 
Wharf  Case,  3  Bland  Ch.  372 — Lange  v. 
Benedict,  48  How.  Pr.  468. 

Editorial  notes. 

Jurisdiction  generally. 


4:  404;  6:  358 


J.  Jurisdiction* 

a.  In  C^eneral. 

Judicial  Question  as  to  Limits  of,  see  Con 
atitntional  Law,  129. 


b.  Courts   Having   Admiralty   Jurisdic- 
tion. 

1.  In  General. 

4.  Congress  had  power,  before  as  well  as 
after  the  Articles  of  Confederation,  to  es- 
tablish a  court  of  appeals  from  the  decisions 
of  courts  of  the  states  in  prize  causes. 
Penhallow  v.  Doane,  3  Dall.  54,  1 :  507 
Cited  in  Laughlin  v.  Harvey,  52  Pa.  74. 

5.  The  constitutional  grant  of  admiralty 
power  to  the  courts  of  the  United  States 
was  not  intended  to  be  limited  or  to  be  in- 
terpreted by  what  were  cases  of  admiralty 
jurisdiction  in  England  when  the  Constitu- 
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tion  was  adopted.    New  Jersey  Steam  Nav. 
Co.  V.  Merchants'  Bank,  6  How.  344, 

12:465 
Limited  in  Jackson  y.  The  Magnolia,  20  How. 
314.   15  L.  ed.  917. 

Cited  in  Newton  y.  Stebbins,  la  How.  608,  13  L. 

*  ed.  560 — The  Genesee  Chief  y.  Fitzhugh,  12 
How.  464,  13  L.  ed.  1067— Tlie  New  World 
y.  King,  16  How.  478,  14  L.  ed.  1023— Jack- 
son y.  The  Magnolia,  20  How.  308,  16  L.  ed. 
915 — New  England  Mut.  M.  Ins.  Co.  y.  Dun- 
ham, 11  Wall.  27,  20  L.  ed.  98 — Atkins  y. 
Fibre  Disintegrating  Co.  18  Wail.  304,  21  L. 
ed.  842^— The  A.  D.  Patchin.  1  Biatchf.  417, 
Fed.  Cas.  No.  87 — The  Congress,  1  Biss.  44, 
Fed.  CsB.  No.  8,099 — Gager  y.  The  A.  D. 
Patchin,  Fed.  Cas.  No.  6,170^The  Bicbard 
Busteed,  1  Spragae,  146,  Fed.  Cas.  No.  11,- 
764 — Stone  y.  The  Belampago,  Fed.  Cas.  No. 
13,486 — Taylor  y.  The  Royal  Saxon,  1  Wall. 
Jr.  323,  Fed.  Cas.  No.  13,803— Hyer  y.  The 
Waye,  7  N.  Y.  Legal  Obs.  104,  Fed.  Cas.  No. 
17,297— The  Underwriter,  119  Fed.  734 — 
The  Belfast  y.  Boon,  41  Aia.  63 — ^The  Mon- 
tauk  y.  Walker,  47  111.  838 — People  y.  Tyler, 
7  Mich.  241,  74  Am.  Dec.  703 — Keating  y. 
Spink,  8  Ohio  St.  109,  62  Am.  Dec.  214— 
Graham  y.  Day  is,  4  Ohio  St  876,  62  Am. 
Dec.  286. 

2.  JuriadioUau  of  the  Various  Courts. 

a.  CfeneraXlif. 

Jurisdiction  in  General  of  Seizures  under 
Federal  Laws,  see  Courts,  618a,  618b. 

Consular  Tribunals,  see  Diplomatic  and  Ck>n- 
Bular  Officers,  I.  b. 

6.  There  is  no  statute  or  rule  which  con- 
fers on  a  court  of  admiralty  those  powers  of 
sequestering  property  which  appertain  to  a 
court  of  equity.  Re  Phillips,  131  U.  S. 
dxyii.,  Appx.  and  25:  781 

7.  [The  high  court  of  errors  and  appeals 
of  Pennsylyania  is  a  court  of  admiralty  for 
admiralty  appeals.  Talbot  v.  The  Three 
Brigs  (H.  a.  Er.  &  Ap.  Pa.)  1  Ball.  95, 

1:52] 

8.  The  Supreme  Court  did  not  (in  1821) 
recognize  the  existence  of  a  lawful  court 
of  prize  at  Galveztown  or  of  a  Mexican  re- 
public or  state  at  war  with  Spain,  with  pow- 
er to  authorize  captures  in  war.  The  Nueya 
Anna,  6  Wheat.  193,  5:  239 

Court  of  appeals. 

See  also  supra,  4;  infra,  29,  42,  48. 

9.  The  court  of  appeals  established  by  the 
Continental  Congress  was  a  lawful  court  for 
appeals  in  prize  cases,  and  had  power  to  re- 
vise and  correct  sentences  of  the  state  courts 
of  admiralty.  United  States  v.  Peters,  6 
Cranch,  116,  3:  53 
Cited  in  Assign  t.  The  Q.  B.  Lamar,  Fed.  Cas. 

No.  693a. 

10.  The  court  of  appeals  established  by 
the  Csntinental  Congress  was  a  lawful  court 
for  appeals  in  prize  cases,  and  had  power 
to  revise  and  correct  the  sentences  of  the 
state  courts  of  admiralty.  Penhallow  v. 
Doane,  3  Ball.  64,  1 :  507 
CiUd   in   The   Meteor,    Fed.   Cas.    No.   9,498 — 

United  SUtes  v.  Bright,  Brightly   (Pa.)   22, 
note.  Fed.  Cas.  No.  14,647. 


11.  An  appeal,  in  a  prize  case,  from  the 
highest  court  of  New  Hampshire  to  the  Con- 
tinental Congress,  and  referred  to  the  com- 
missioners of  appeal,  prior  to  the  adoption 
of  the  Articles  of  Confederation,  was  law- 
fully transferred  by  Congress,  after  tlie 
adoption  of  such  articles,  to  the  newly  es- 
tablished court  of  appeals,  and  such  court 
had  authority  to  make  a  binding  decision. 
Penhallow  v.  Doane,  3  Dall.  64,  1 :  507 

Federal  conrts  generally. 

See  also  Courts,  452. 

12.  The  judicial  power  of  the  Federal 
courts  extends  to  all  cases  of  admiralty  and 
maritime  jurisdiction.  Martin  v.  Hunter,  1 
Wheat.  304,  4:  97 
Cited  in   Houston  v.   Moore,   6   Wheat.   49,   5 

L.  ed.  81 — Holmes  v.  Jennison,  14  Tet.  593, 
10  L.  ed.  605 — The  Glide.  167  U.  S.  615,  42 
L.  ed.  299.  17  Sup.  Ct.  Rep.  9.30 — Leland  \. 
The  Medora,  2  Woodb.  &  M.  110.  Fed.  Cas. 
No.  8,237 — United  States  y.  New  Bedford 
Bridge,  1  Woodb.  A  M.  501,  Fed.  Cas.  No. 
15,867— The  Wave,  Blatcbf.  &  H.  251,  Fed. 
Cas.  No.  17,297 — Marshall  v.  Curtis,  5  Bash, 
611 — Gilbert  ▼.  Priest,  65  Barb.  446. 

13.  A  jurisdiction  in  admiralty  causes  as 
broad  as  that  of  the  English  admiralty  is 
conferred  upon  Federal  courts  by  the  judi- 
ciary act  of  1789.  Brown  v.  United  States, 
8  Cranch,  110,  3:  504 
Cited  in  Manila  Prize  Cases  (United  States  v. 

Dewey)  188  U.  8.  273,  47  L.  ed.  473.  23 
Sup.  Ct.  Rep.  415 — Paclcard  v.  The  Louisa,  2 
Woodb.  &  M.  52,  Fed.  Cas.  No.  10,652. 

14.  The  constitutional  grant  of  admiralty 
power  to  the  courts  of  the  United  States 
was  not  intended  to  be  limited  or  to  be  in< 
terpreted  by  what  were  cases  of  admiralty 
jurisdiction  in  England  when  the  Constitu- 
tion was  adopted.  Waring  v.  Clarke,  6  How. 
441,  12:  226 
Cited  in  New  Jersey  Steam  NaT.  Co.  y.  Mercb- 

antB'  Bank.  6  How.  422,  12  L.  ed.  499 — The 
Belfast  (The  Belfast  y.  Boon)  7  Wall.  636,  19 
L.  ed.  269 — Atliins  v.  Fibre  Disintegrating 
Co.  18  Wall.  304,  21  L.  ed.  845— The  Lotta- 
wanna  (Rodd  y.  Heartt)  21  Wsli.  601,  22 
L.  ed.  670 — The  Congress,  1  Biss.  44,  Fed. 
Cas.  No.  3,099 — Cunningham  y.  Hall,  1  Cliff. 
53.  Fed.  Cas.  No.  3,481 — Gloucester  Ins.  Co. 
y.  Younger,  2  Curt.  C.  C.  333,  Fed.  Cas.  No. 
5,487 — Haslett  y.  The  Enterprise,  Fed.  Cas. 
No.  6,197 — Hathaway  y.  Uoach,  2  Woodb.  Sc 
M.  68,  Fed.  Cas.  No.  6,213— The  Richard 
Busteed,  1  Sprague,  446,  Fed.  Cas.  No.  11,- 
764 — Taylor  y.  The  Royal  Saxon,  1  Wall.  Jr. 
323,  Fed.  Cas.  No.  13,803— The  City  of  To- 
ledo, 73  Fed.  222— The  Underwriter.  119  Fed. 
733 — State  ez  rel.  Raymond  y.  Voorbies,  39 
I  A.  An^.  502,  4  Am.  St.  Rep.  274,  2  So.  37 — 
Broolcman  y.  Hamili,  43  N.  Y.  562,  3  Am. 
Rep.  731— Keating  y.  Spink,  3  Ohio  St  lOS, 
62  Am.  Dec.  214 — Chase  y.  American  S.  B. 
Co.  9  R.  I.  433,  11  Am.  Rep.  274 — State  y. 
Gnrney,  4  S.  C.  N.  S.  636. 

Circuit  courts. 

Appellate  Jurisdiction,  see  Appeal  and 

Error,  722-724. 
See  also  infra,  94,  132;  Statutes,  334a. 

15.  The  circuit  court  does  not  possess  or- 
iginal jurisdiction  in  admiralty  nor  can 
such  jurisdiction  be  conferred  by  stipulation. 
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Governor   of   Georgia   ▼.   Madrazo    (Sundry 
African  Slaves  y.  Madrazo)   1  Pet.  110, 

7:  73 
Cited  In  Braitfawalte  v.  Jordan,  5  N.  D.  219, 
31  L.R.A.  248,  65  N.  W.  701. 

Territorial  courtB. 

16.  The  territorial  courts  of  Washington 
territory  have  such  jurisdiction  in  admir- 
alty causes  as  is  vested  in  the  Federal  dis- 
trict and  cireuit  courts.  The  City  of  Pan- 
ama V.  Phelps  (The  City  of  Panama)  101 
l\  S,   453,  25:  1061 

17.  Under  the  organic  act  establishing 
Washington  territory,  which  provides  that 
its  courts  shall  exercise  the  same  jurisdic- 
tion in  all  cases  arising  under  the  Constitu- 
tion and  laws  of  the  United  States  as  is 
Tested  in  the  circuit  and  district  courts  of 
the  United  States,  its  courts  have  jurisdic- 
tion in  admiralty.  The  City  of  Panama  v. 
Phelps  (The  City  of  Panama)  101  U.  S.  453, 

25:  1061 
CUed  in  McAllister  v.  United  States,  141  U. 
S.  184,  35  Lk  ed.  696,  11  Sup.  Ct.  Rep.  949 
— ^Re  Cooper,  143  U.  S.  494,  36  L.  ed.  239, 
12  Sup.  Ct.  Rep.  463 — ^The  Coquitlam  v.  Unit- 
ed States,  163  U.  S.  351,  41  L.  ed.  186.  16 
Sup.  Ct.  Rep.  1117 — Downes  v.  Bidwell,  182 
C.  S.  290,  45  lu  ed.  1108,  21  Sup.  Ct.  Rep. 
770 — ^Howard  v.  United  States,  22  Ct.  CI. 
313 — Bruce  v.  Murray,  59  C.  C.  A.  498,  123 
Fed.  370 — The  Energla,  124  Fed.  844 — ^Untt- 
ed  States  v.  Beebe,  2  Dak.  308,  11  N.  W. 
5<»5 — Braithwalte  v.  Jordan,  5  N.  D.  224, 
31  L.R.A.  245,  65  N.  W.  701— Suesenbach  v. 
Wa«ner,  41  Minn.  110,  42  N.  W.  925— Perea 
V.  Barela,  6  N.  M.  245,  27  Pac.  507. 

18.  The  admiralty  jurisdiction  vested 
in  the  supreme  court  of  the  territory  of 
Florida  is  not  a  part  of  that  judicial  power 
vhich  is  defined  in  the  third  article  of  the 
(institution,  but  is  conferred  by  Ck)ngre8s  in 
the  exercise  of  its  powers  over  the  territo- 
ries of  the  United  States.  American  Ins.  Co. 
V.  Canter.  1  Pet.  511,  7:  242 
Cited  in   Clinton  v.  Bnglebrecht,  13  Wall.  447, 

20  L.  ed.  663 — Reynolds  v.  United  States,  1)8 
r.  S.  154.  25  L.  ed.  246— McAllister  v.  Unit- 
ed States.  141  U.  S.  180,  35  L.  ed.  695,  11 
Sup.  Ct.  Rep.  949 — United  States  v.  Coe,  165 
r.  S.  85,  39  L.  ed.  79,  15  Sup.  Ct.  Rep.  16 — 
Koenigsberger  v.  Richmond  Silver  Mln.  Co. 
158  n.  S.  48,  39  L.  ed.  892,  16  Sup.  Ct.  Rep. 
751 — De  Lima  v.  Bldwell,  182  U.  S.  209.  45 
L.  ed.  1061.  21  Sup.  Ct.  Rep.  743 — Re  Metz- 
Cer.  5  N.  Y.  Veg.  Obs.  86,  Fed.  Cas.  No.  9,511 
— Be  Osterhaus,  6  Am.  L.  Times,  521,  Fed. 
Obs.  No.  10,609 — Blackburn  v.  Wooding,  6  C. 
C.  A.  8,  16  U.  S.  App.  84,  56  Fed.  547— Re 
Dana,  68  Fed.  901 — Bruce  v.  Murray,  59 
r.  r.  A-  498.  123  Fed.  370— Levin  v.  United 
SUtes,  63  C.  C.  A.  480,  128  Fed.  830— Re 
Hall.  6  D.  C.  23 — Bradley  v.  Fisher,  7  D. 
C.  50 — United  States  ex  rel.  Bright  wood  R. 
Co.  T.  O'Neal,  10  App.  D.  C.  239 — Manning 
V.  French,  149  Mass.  398,  4  L.R.A.  342.  21 
N.  E.  945 — Suesenbach  v.  Wagner,  41  Minn. 
110,  42  N.  W.  925 — Walker  v.  New  Mexico 
ft  8w  P.  B.  Co.  7  N.  M.  288,  34  Pac.  43-< 
United  States  ex  rel.  Search  v.  Choctaw.  O. 
ft  G.  R.  Co.  3  Okla.  452.  41  Pac.  729— New- 
comb  V.  Smith,  1  Chand.  (Wis.)  85 — New- 
comb  V.  Smith,  2  Plnney  (Wis.)  148 — ^Mc- 
Cann  v.  United  States,  2  Wyo.  288. 

19.  Although    admiralty   jurisdiction    can 


be  exercised  within  the  states  in  those 
courts  only  which  are  established  in  pursu- 
ance of  the  third  article  of  the  Constitution, 
the  same  limitation  does  not  extend  to  the 
territories;  in  legislating  for  them  Ongress 
exercises  the  combined  powers  of  the  general 
and  the  state  government,  and  may  grant 
to  a  territorial  legislature  the  power  to  cre- 
ate a  court  with  admiralty  jurisdiction. 
American  Ins.  Co.  v.  Canter  (American  Ins. 
Co.  V.  356  Bales  of  Cotton)  1  Pet.  511, 

7:242 

20.  The  principles  of  admiralty  are  de- 
rived from  the  law  maritime,  and  not  from 
the  "Constitution  and  laws  of  the  United 
States."  Hence  the  territorial  government 
of  Florida,  which  retained  all  but  the  po- 
litical laws  of  Spain,  retained  the  law  of  ad- 
miralty, and  might  erect  a  court  having  such 
jurisdiction.  The  organic  act  giving  to  the 
superior  courts  jurisdiction  of  "cases  aris- 
ing under  the  (Constitution  and  laws"  was 
not  inconsistent  with  such  power.  American 
Ins.  Co.  V.  Canter  (American  Ins.  Co.  v. 
356  Bales  of  Cotton)  1  Pet.  511,  7:  242 
Cited  In  Dowues  v.  Bldwell,  182  U.  S.  263,  45 

L.  ed.  1097,  21  Sup.  Ct.  Rep.  770 — American 
Ins.   Co.  V.   Flsk,  1   Paige,  93. 

21.  The  district  court  of  Alaska  has  juris- 
diction in  admiralty  to  forfeit  vessels  for 
violation  of  U.  S.  Rev.  Stat.  §  1956,  by  the 
killing  of  seals  on  anv  of  the  navigable 
waters  within  the  dominion  of  the  United 
States  acquired  by  the  treaty  with  Russia 
of  March  30,  1867.  Re  Cooper,  143  U.  S. 
472,  12  Sup.  Ct.  Rep.  453,  36:  232 
Cited  in  The  Resolute,  168  U.  S.  448,  42  L.  ed. 

536,  18  Sup.  Ct.  Rep.  112. 

tTnited  States  Supreme  Court. 

Appellate  Jurisdiction  Generally,  see 
Appeal  and  Error,  III,  d,  3,  c,  1778, 
1779. 

Jurisdictional  Amount  on  Appeal,  see 
Appeal  and  Error,  I.  f,  4  e,   (11). 

Jurisdiction  to  Grant  Writ  of  Prohibi- 
tion in  Admiralty  Case,  see  Prohi- 
bition, 26-30. 

See  also  Supreme  Court  of  the  United 
States,  141. 

22.  In  prize  causes  the  Supreme  Court 
has  an  appellate  jurisdiction  only;  a  claim 
cannot  be  interposed  here  for  the  first  time. 
The  Harrison,  1  Wheat.  298,  4:  95 
Cited   In   The  William   Bagaley    (The  William 

Bagaley   v.   United  States)    5  Wall.  412,   18 
L.   ed.  591. 

23.  The  admiralty  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  does  not 
extend  to  a  suit  by  an  alien  against  a  state 
to  recover  the  proceeds  of  a  sale  of  slaves 
seized  as  illegally  imported,  although  the 
seizure  has  been  adjudged  illegal  in  admiral- 
ty proceedings,  since  the  case  is  not  one 
where  the  property  is  in  custody  of  a  court 
of  admiralty  or  brought  within  its  jurisdic- 
tion and  in  the  possession  of  any  private 
person,  but  is  a  mere  personal  suit  against 
the  state  to  recover  proceeds  in  its  posses- 
sion.   Re  Madrazzo,  7  Pet.  627,  8:  808 
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b.  DisMct  Court. 

Excluding  Jurisdiction  of  State  Courts,  see 

infra,  I.  b,  3. 
Jurisdiction  as  between  Different  Districts, 

see  infra,  I.  c. 
Locality  as  Affecting  Jurisdiction,  see  infra, 

I.  d. 
See  also  supra,  21;  infra,  154,  155,  175,  297, 

298;  Statutes,  334a. 

24.  The  admiralty  jurbdiction  of  the  dis- 
trict courts  is  restricted  to  cases  conferred 
by  the  statutes  of  the  United  States.  The 
Eagle  y.  Fraser   (The  Eagle)    8  Wall.  15, 

19:  365 

Cited  In  Manchester  ▼.  Massachusetts,  139  U. 

S.  263,  35  L.  ed.  166,  11  Sup.  Gt.  Rep.  559 

— Com.  V.  Manchester.  152  Mass.  246,  9  I<. 

R.A.   248,    23   Am.   St.    Rep.   820,   25   N.    B. 

lis. 

25.  The  district  courts  have  such  jurisdic- 
tion of  admiralty  and  maritime  causes  as 
existed  and  was  exercised  prior  to  the  adop- 
tion of  the  Federal  Constitution;  it  is  not 
limited  to  the  jurisdiction  of  the  admiralty 
courts  of  England  or  continental  Europe. 
Re  Easton,  95  U.  S.  68,  24:  373 
Cited  In  The  Illinois,  2  Flipp.  407,  Fed.  Cas. 

No.  7,005 — Cope  v.  Vallette  Dry-Dock,  10 
Fed.  143 — Maury  y.  Culllford,  4  Woods.  123, 
10  Fed.  891 — Jervey  y.  The  Carolina,  66  Fed. 
1015. 

26.  The  district  court,  by  act  of  Congress, 
has  the  whole  original  jurisdiction  in  ad- 
miralty and  maritime  causes.  Penhallow  y. 
Doane,  3  Dall.  54,  1 :  507 
Jennings  v.  Carson,  4  Cranch,  2,  2:  53 1 
Talbot  v.  Jansen,  3  Dall.  133,  1 :  540 
Distinguished  In  Braithwaite  y.  Jordan,  5  N. 

D.  216,  31  L.R.A.  247,  65  N.  W.  701. 

Cited  In  Brown  y.  United  States,  8  Cranch, 
137,  8  L.  ed.  514— The  L'Invlncible,  1  Wheat. 
253,  4  L.  ed.  84— Cushing  v.  Laird,  107  U.  8. 
80,  27  L.  ed.  395.  2  Sup.  Ct.  Rep.  196— 
Stewart  y.  United  States,  1  Ct.  CI.  117— The 
Amiable  Nancy,  1  Paine,  117,  Fed.  Cas.  No. 
381— The  Anna,  Blatchf.  Prise  Cas.  339, 
Fed.  Cas.  No.  400 — The  Centurion,  1  Ware, 
480,  Fed.  Cas.  No.  2,654 — ^The  Emulous,  1 
Gall.  573.  Fed.  Cas.  No.  4,479— The  Enter- 
prise, 2  Curt  C.  C.  319,  Fed.  Cas.  No.  4,497 
—Fay  V.  Montgomery,  1  Curt.  C.  C.  369,  Fed. 
Cas.  No.  4,709 — Harlan  y.  The  Nassau, 
Blatchf.  Prise  Cas.  200,  Fed.  Cas.  No.  6,066— 
The  Hiawatha,  Blatchf.  Prtsse  Cas.  7  Fed. 
Cas.  No.  6,451— The  Inylndble,  2  Gall.  37, 
Fed.  Cas.  No.  7,054 — Stoughton  v.  Taylor 
(Juando  y.  Taylor)  2  Paine.  670,  Fed.  Cas. 
No.  7.558— The  Lively,  1  Gall.  322,  Fed.  Cas. 
No.  8,403 — Re  Metzger,  5  N.  T.  Legal  Obs.  86, 
Fed.  Cas.  No.  9,511 — ^The  N.  W.  Thomas,  1 
Biss.  215,  Fed.  Cas.  No.  10,386 — The  Oriole, 
Olcott,  70,  Fed.  Cas.  No.  10,573 — Packard  y. 
The  Louisa,  2  Woodb.  &  M.  62,  Fed.  Cas.  No. 
10,652 — Robinson  v.  Hook,  4  Mason,  146, 
Fed.  Cas.  No,  11,966 — Salderondo  v.  The 
Nostra  Sefiora  Del  C amino,  Bee,  45,  Fed. 
Cas.  No.  12,247— The  Tilton,  6  Mason,  471, 
Fed.  Cas.  No.  14,064 — The  Wave,  Blatchf.  & 
H.  262,  Fed.  Cas.  No.  17,297— The  Zodiac,  6 
Fed.  222 — Slocum  y.  Wheeler,  1  Com.  447 — 
Hallett  y.  Lamothe,  7  N.  C.  (3  Murph.)  296. 

27.  The  district  court,  as  a  court  of  origi- 
nal jurisdi^ion,  has  general  jurisdiction  of 


all  causes  of  admiralty  and  maritime  juris- 
diction, without  reference  to  the  sum  or  val- 
ue of  the  matter  in  controversy.  Stratton 
V.  Jar  vis,  8  Pet.  4,  8:  846 

Cited  In  The  Paquete  Habana,  176  U.  S.  680, 
44  L.  ed.  321,  20  Sup.  Ct.  Rep.  290. 

27a.  The  district  court  sitting  in  admiral- 
ty has  jurisdiction  to  entertain  a  libel  in 
personam  on  a  policy  of  marine  insurance, 
to  recover  for  a  loss.  New  England  M.  Ins. 
Co.  V.  Dunham,  11  Wall.  1,  20:  90 

Cited  in  The  Lottawanna  (Rodd  v.  Heartt)  21 
Wall.  589,  22  L.  ed.  666— Re  Loulsyllle  Un- 
derwriters, 134  U.  S.  490,  33  L.  ed.  993,  10 
Sup.  Ct.  Rep.  687 — The  Dolphin,  1  Flipp. 
581,  Fed.  Cas.  No.  3,973 — The  General  Cass, 
Brown,  Adm.  344,  Fed.  Cas.  No.  6,807 — New 
England  Mut  M.  Ins.  Co.  y.  Dunham,  3 
Clllf.  335,  Fed.  Cas.  No.  10,156 — The  Selt, 
8  Biss.  347,  Fed.  Cas.  No.  12,649— The 
Williams,  Brown,  Adm.  223,  Fed.  Cas.  No. 
17710 — Coast  Wrecking  Co.  v.  Phoenix  Ins. 
Co.  7  Fed.  242— The  Guiding  Star,  9  Fed. 
524 — Maury  v.  Culliford,  4  Woods,  123,  10 
Fed.  391 — Re  Insurance  Co.  22  Fed.  116 — 
The  Esteban  de  Antunano,  31  Fed.  924 — ^Thc 
Curtis,  3  L.R.A.  713,  37  Fed.  706 — National 
Marine  Underwriters  v.  Melchers,  46  Fed. 
646 — Pacific  Coast  S.  S.  Co.  y.  Ferguson, 
22  C.  C.  A.  674,  44  U.  S.  App.  708,  76  Fed. 
996 — ^New  Zealand  Ins.  Co.  y.  Carnmoor  S. 
S.  Co.  24  C.  C.  A.  647,  48  U.  S.  App.  243, 
79  Fed.  371 — The  Underwriter,  119  Fed.  7.34 
— Detroit  y.  Grummond,  68  C.  C:  A.  309, 
121  Fed.  971 — Kerr  v.  Union  M.  Ins.  Co.  12 1 
Fed.  837— Campbell  y.  H.  Hackfeld  &  Co. 
62  C.  C.  A.  277,  126  Fed.  699— Relian<.-e 
Lumber  Co.  v.  Rothschild,  127  Fed.  740 — 
Dailey  v.  New  Torlc,  128  Fed.  798 — Graham 
y.  Oregon  R.  &  Nay.  Co.  134  Fed.  464 — Kan- 
sas City  Southern  R.  Co.  y.  Steyenson,  135 
Fed.  654 — Snell  v.  Dwight,  121  Mass.  349 — 
Newtown  Creek  Towing  Co.  y.  ^tna  Ins. 
Co.  23  App.  Div.  166,  48  N.  Y.  Supp.  927— 
Van  Buren  y.  The  E.  M.  McChesney,  49 
How.  Pr.  184— Missouri  P.  R.  Co.  v.  Brad- 
bury, 106  Mo.  App.  468,  79  S.  W.  966— State 
y.  Twiford,  136  N.  C.  606,  48  S.  E.  586— Al- 
bany City  Ins.  Co.  v.  Whitney,  70  Pa.  252 — 
State  y.  Faudre,  64  W.  Va.  126,  63  L.R.A. 
878,  102  Am.  St.  Rep.  927,  46  S.  E.  269. 

28.  The  proper  district  court  has  full  ju- 
risdiction and  plenary  power,  as  a  court 
of  admiralty,  to  entertain  and  carry  on  all 
proper  proceedings  for  the  due  execution  of 
the  law  in  all  its  parts.  Providence  &  N. 
Y.  S.  S.  Co.  V.  Hill  Mfg.  Co.  109  U.  S.  578, 
3  Sup.  Ct.  Rep.  379,  617,  27;  1038 
Cited  in  The  Mary  Lord,  31  Fed.  417— Elwell 

y.  Geiber,  33  Fed.  72— Goodrich  Transp.  Co. 
V.  Gagnon,  36  Fed.  128 — The  Tolchester,  42 
Fed.  183 — Elwell  y.  Bender,  79  Hun,  246,  29 
N.  Y.  Supp.  357. 

29.  After  the  termination  of  the  court  of 
appeals  under  the  Confederation  of  1781, 
the  district  court  of  the  United  States  had 
jurisdiction  to  carry  into  effect,  without  in- 
quiry as  to  the  merits,  a  decree  of  that  court 
which  had  passed,  but  had  not  been  execu- 
ted, at  the  time  of  its  dissolution.  Penhal- 
low V.  Doane,  3  Dall.  54,  1 :  507 

30.  Although  both  the  jurisdiction  of  com- 
mon law  and  admiralty  conferred  upon  the 
district  court  are  vested  in  the  same  tribu- 
nal, they  are  as  distinct   from  each  other 
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u  if  tbej  were  vested  In  different  tribunals, 
and  can  no  more  be  blended  than  a  court  of 
chancery  with  a  court  of  common  law.  The 
Sarah,  8  Wheat.  391,  5:  644 

In  salvage  cases. 

Libel  on  Duties  Paid  on  Goods  Saved, 
as  Claim  against  United  States, 
see  Claims,  93. 

31.  District  courts  have  jurisdiction  of 
questions  of  salvage;  and,  consequently,  up- 
on decreeing  a  sale  for  payment  of  salvage, 
can  direct  the  disposition  of  surplus  pro- 
ceeds between  persons  entitled,  even  though 
foreign  belligerents.  M'Donough  v.  Dan- 
nery,  3  Dall.    188,  ,1:563 

Cited  In  Brltlah  Consul  y.  22  Pipes  ft  10  Hogs- 
heads of  Wine,  Bee,  180,  Fed.  Can.  No.  1,900 
>-Leland  t.  The  Medora.  2  Woodb.  &  M.  114, 
Fed.  Cas.  No.  8.237 — Waterbury  v.  My  rick, 
BUtchf.  ft  H.  39.  Fed.  Cas.  No.  17.253— 
Walker  ▼.  Sturbans.  38  Fed.  301  — Vinal  v. 
Spofford,  139  Mass.  130.  29  N.  B.  288 — Ken- 
nedy ▼.  Bicker,  Smith  (N.  H.)  438. 

In  cases  of  maritime  liens. 

32.  The  jurisdiction  to  enforce  a  maritime 
lien  for  sailor's  wages  by. a  proceeding  in 
rem  is  exclusive  in  the  district  courts.  Gar- 
cia y  Leon  v.  Galceran,  11  Wall.  185,  20:  74 
Cited  In  The  Lottawanna   (Wilson  y.  Bell)  20 

Wall.  218,  22  L.  ed.  262— United  States  v. 
Ames.  99  U.  S.  43,  25  L.  ed.  300 — Schoon- 
maker  t.  Gilmore,  102  U.  S.  119.  26  L.  ed. 
95 — ^The  Cerro  Gordo.  54  Fed.  395 — Tabor  v. 
The  Cerro  Gordo,  62  Conn.  584,  54  Fed. 
395 — Com.  T.  Manchester,  152  Mass.  246,  9 
L.R.A.  243,  23  Am.  St.  Rep.  820,  25  N.  B. 
118. 

33.  The  original  jurisdiction  to  enforce  a 
maritime  lien  by  a  proceeding  in  rem  is 
exclusive  in  the  district  courts  sitting  in  ad- 
miralty.    Norton  v.  Switzer,  93  U.  S.  355, 

23:  903 

Cited   In    Atlantic    Works   v.    The    Glide,    157 

Mass.   526,    34   Am.    St.   Rep.   305,   33   N.    K. 

163 — State,   Ilanktns,   Prosecutor,   v.   Coz  ft 

Boos'  Co.  63  N.  J.  L.  616.  44  Atl.  206. 

In  cases  off  prize  and  capture. 

34.  The  district  courts  of  the  United 
States  have  jurisdiction  of  questions  of  prize 
and  its  incidents.  The  Amiable  Nancy,  3 
Wheat.  546,  4:  456 
The  Admiral  v.  United  SUtes  (The  Admi- 
ral) 3  Wall.  603,  18:  58 

Cited  In  United  States  v.  Ames,  99  U.  S.  35, 
25  L.  ed.  297 — ^The  City  of  Panama  (The 
i:;tr  of  Panama  ▼.  Phelps)  101  U.  S.  458, 
25  L.  ed.  1063— The  Lola,  175  U.  S.  680, 
44  1  ed.  321,  20  Sup.  Ct.  Rep.  290—528 
Piece  >f  Mahogany,  2  Low.  Dec.  324,  Fed. 
Cat.  No    4,845. 

35.  The  district  court  had  jurisdiction  of 
t  libel  to  carry  into  execution  a  decree  in 
a  prize  case  of  the  court  of  appeals  estab- 
lished under  the  Articles  of  ODnfederation. 
Jennings  v.  Carson,  4  Cranch,  2,  2:  531 

36.  Every  United  States  district  court 
possesses  all  the  powers  of  a  court  of  ad- 
miralty, whether  considered  as  an  instance 
or  as  a  prise  court.  Glass  v.  The  Betsey, 
Z  Dall.  6,  1 :  485 
Cited  In  Peahallow  v.  Doane,  3  Dall.  97,  1  L. 


ed.  525 — Brown  V.  United  States,  8  Cranch, 
137,  3  L.  ed.  514— The  L'Inylocible,  1  Wheat. 
259,  4  L.  ed.  80 —Williamson  v.  Barry,  S 
How.  541,  12  L.  ed.  1190 — The  Thompson 
(The  Thompson  v.  United  States)  3  Wall. 
162,  18  L.  ed.  57— The  Admiral  (The  Admir- 
al ▼.  United  States)  3  Wall.  612,  18  L.  ed. 
59 — United  States  v.  Ames,  99  U.  S.  35,  25 
L.  ed.  297 — The  City  of  Panama  (The  City 
of  Panama  y.  Phelps)  101  U.  S.  458,  25  L. 
ed.  1063 — Guaranty  Trust  &  S.  D.  Co.  v. 
Green  Cove  Springs  &  M.  B.  Co.  139  U.  S. 
147,  35  L.  ed.  120,  11  Sup.  Ct.  Rep.  512 — 
The  Paquete  Uabana,  175  U.  S.  680,  44  L.  ed. 
321,  20  Sap.  Ct.  Rep.  290 — Root  v.  United 
States,  9  Ct.  CI.  223 — ^The  Anna,  Blatchf. 
Prize  Cas.  339,  Fed.  Cas.  No.  402 — Bell  v. 
Ohio  Life  &  T.  Co.  1  Biss.  270,  Fed.  Cas.  No. 
1,200 — Bouysson  y.  Miller,  Bee,  187,  Fed. 
Cas.  No.  1,709 — The  Emulous,  1  Gall.  57.% 
Fed.  Cas.  No.  4,479 — Fay  v.  Montgomery,  1 
Curt.  C.  C.  269,  Fed.  Cas.  No.  4,709 — ^The 
Hiawatha,  Blatchf.  Prise  Cas.  7,  Fed.  Cas. 
No.  6.451— The  Invincible,  2  Gall.  38,  Fed. 
Cas.  No.  7,054 — The  Isabella,  1  Brown,  Adm. 
i>8.  Fed.  Cas.  No.  7,100 — Jansen  v.  The  Vrow 
Christina  Magdalena,  Bee,  20,  Fed.  Cas.  No. 
7,210 — Stoughton  v.  Taylor,  (Juando  v.  Tay- 
lor) 2  Paine,  670,  Fed.  Cas.  N«.  7,558— 
Martins  v.  Ballard,  Bee,  55,  Fed.  Oas.  No. 
9,175 — The  Meteor,  Fed.  Cas.  No.  9,498 — Re 
Metzger,  5  N.  Y.  Legal  Obs.  86,  Fed.  Cas. 
No.  9.511— Re  1253  Bags  Rice.  Blatchf. 
Prize  Cas.  213,  Fed.  Cas.  No.  10,535 — Unit- 
ed States  V.  New  BetL'ord  Bridge,  1  Woodi). 
&  M.  455.  Fed.  Cas.  No.  15,867— Moch  v.  Vir- 
ginia F.  &  M.  Ins.  Co.  4  Hughes,  119,  10  Fed. 
706 — Slocum  v.  Wheeler,  1  Conn.  447 — No- 
vion  v.  Hallett,  16  Johns.  346. 

37.  The  district  court  holds  both  prize 
jurisdiction  and  jurisdiction  as  an  instance 
court  of  admiralty  from  the  Constitution 
and  act  of  Congress,  and  is  but  one  court 
with  different  branches  of  admiralty  juris- 
diction, and  has  cognizanoe  also  of  other 
and  distinct  subjects.  United  States  v. 
Weed,  5  Wall.  62,  18:  531 
Cited    in    The    Siren     (The    Siren    v.    United 

States)  7  Wall.  161,  19  L.  ed.  133 — The 
Itata,  5  C.  C.  A.  634,  15  U.  S.  App.  1,  56 
Fed.  514. 

38.  A  district  court  has  no  jurisdiction  to 
entertain  proceedings  against  a  vessel  and 
officers  of  a  foreign  belligerent  for  any  cap- 
ture made  upon  the  high  seas  and  taken 
into  such  belligerent's  port  for  adjudica- 
tion.   United  States  v.  Peters,  3  Dall.  121, 

1:535 
Cited  in  The  L'Invincible,  1  Wheat.  252,  4  L. 
ed.  84 — ^The  Santissima  Trinidad,  7  Wheat. 
3.50,  6  L.  ed.  471 — Stoughton  v.  Taylor  (Ju- 
ando V.  Taylor)  2  Paine,  670,  Fed.  Cas.  No. 
7,568. 

39.  The  district  courts  of  the  United 
States  have  jurisdiction  to  restore  to  the 
original  owner  belonging  to  a  belligerent  na- 
tion his  property  captured  by  a  vessel  of 
the  other  belligerent,  whose  force  has  been 
increased  in  the  United  States  in  violation 
of  our  neutrality.  The  Alerta  v.  Moran,  9 
Cranch,  359,  3:  758 

40.  The  district  court  sitting  as  a  prize 
court  may  hear  and  determine  all  questions 
respecting  claims  arising  after  the  capture 
of  the  vessel;  but  claims  upon  the  vessel  ex- 
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isting  previous  to  the  capture  are  supersed- 
ed by  the  capture.  The  Siren  v.  United 
States  (The  Siren)  7  Wall.  152,  19:  129 

The  James   Battle  v.   United   States    (The 

Battle)  6  Wall.  498,  18:  933 

Diatinguiahed   in   North    American   Commercial 

Co.  y.  United  States,  26  C.  C.  A.  593,  48  U. 

S.  App.  365,  81  Fed.  750. 

Cited  in  CunninRham  y.  Macon  &  B.  R.  Co. 
166  U.  S.  420,  39  L.  ed.  476,  15  Sup.  Ct. 
Rep.  361 — The  Jennie  Hayes,  37  Fed.  374. 

41.  A  district  court  has  jurisdiction,  upon 
a  libel  by  American  and  foreign  neutral 
joint  owners  of  captured  property,  to  deter- 
mine whether  restitution  in  part  or  whole 
can  be  made  to  all  or  any  of  them.  Glass 
V.  The  Betsey,  3  Dall.  6,  1 :  485 
Cited    in    Martins    y.    Baliard,    Bee,    55,    Fed. 

Cas.  No.  9,175. 

42.  The  district  courts  of  the  United 
States  are  courts  of  prize,  and  have  power 
to  enforce  decrees  of  the  old  continental 
courts  of  appeals  in  prize  cases.  Jennings 
y.  Carson,  4  Cranch,  2,  2:  531 
Cited  in  Assign  y.  The  O.  B.  Lamar,  Fed.  Cas. 

No.  593a — ^The  Centurion,  1  Ware,  480,  Fed. 
Cas.  No.  2,554. 

43.  The  district  court  had  jurisdiction  of 
a  libel  to  carry  into  execution  a  decree,  in 
a  prize  case,  of  the  court  of  appeals  estab- 
lished under  the  Articles  of  Confederation. 
Penhallow  v.  Doane,  3  Dall.  54,  1 :  507 
Cited  in  Assign  v.  The  O.  B.  LAmar,  Fed.  Cas. 

No.  593a — Braithwaite  y.  Jordan,  5  N.  D. 
216,  31  L.R.A.  247,  65  N.  W.  701. 

44.  Federal  district  courts  having  juris- 
diction over  seizures  made  under  the  slave 
trade  act  of  March  2,  1807,  have  jurisdiction 
to  determine  who  are  the  actual  captors 
or  seizors,  entitled,  under  a  state  law  en- 
acted to  carry  the  slave  trade  act  into  ef- 
fect, to  share  the  proceeds.  The  Josef  a  8e- 
gunda,  10  Wheat.  312,  6:  329 
Cited   in   Waring   y.    Clarice,   5   How.   486,    12 

L.  ed.  248 — The  Fidellter  v.  United  States,  1 
Sawy.  155,  1  Abb.  (U.  S.)  578 — Robinson  v. 
Hook,  4  Mason,  144,  Fed.  Cas.  No.  11.956 — 
United  States  v.  George,  6  Blatchf.  46,  Fed. 
Cas.  No.  15,197 — United  States  v.  92  Barrels 
of  Rectified  Spirits,  8  Blatchf.  482,  Fed.  Cas. 
No.  15,892— Wbeaton  y.  United  States,  8 
Blatchf.  475,  Fed.  Cas.  No.  17,487— Tracey  v. 
Corse,  58  N.  T.  151 — Laws  against  the  Slave 
Trade,  3  Phlla.  529,  Fed.  Cas.  No.  18,269a. 

In  cases  of  death. 

State  Statute  Giving  Right  of  Action 
for,  as  Affecting  Commerce,  see 
Commerce,  106. 

46.  The  district  court  has  no  power  to  en- 
tertain a  libel  in  rem  for  damages  incurred 
by  loss  of  life,  where  by  the  local  law  a 
right  of  action  survives  to  the  administra- 
tor or  relatives  of  the  deceased,  but  no  lien 
is  expressly  created  by  the  act.  Barton  v. 
Brown  (The  Corsair)  145  U.  S.  335,  12  Sup. 
Ct.  Rep.  949,  36:  727 

Cited  In  The  Albert  Dumols,  177  U.  S.  258.  44 
L.  ed.  761,  20  Sup.  Ct.  Rep.  595 — Workman 
v.  New  York,  179  U.  S.  587.  4r>  L.  ed.  330,  21 
Sup.  Ct.  Rep.  212 — The  City  of  Norwalk,  55 
Fed.  103 — Boden  y.  Demwolf,  56  Fed.  848 — 
The  Premier,  50  Fed.  800 — Re  Humboldt  Lum- 


ber Mfrs.'  Asso.  60  Fed.  432— Bigclow  v.  Nlck- 
erson,  30  L.R.A.  338,  17  C.  C.  A.  3.  34  U.  8. 
App.  261,  70  Fed.  116— The  Willamette,  31 
L.II.A.  719,  18  C.  C.  A.  371,  44  U.  S.  App. 
26,  70  Fed.  878 — The  Oregon.  73  Fed.  848 — 
Robinson  v.  Detroit  ft  C.  Steam  Navi.  Co.  73 
Fed.  893,  20  C.  C.  A.  96,  43  U.  S.  App.  190 
— The  Glendale,  77  Fed.  907 — The  Glendale, 
26  C.  C.  A.  501,  42  U.  S.  App.  546,  81  Fed. 
633 — Laldlaw  v.  Oregon,  R.  &  Nav.  Co.  2« 
CCA.  668.  48  U.  S.  App.  430,  81  Fed.  879— 
McRae  v.  Bowers  Dredging  Co.  86  Fed.  350 
— The  Jane  Grey,  95  Fed.  696 — Vetaloro  v. 
Perkins,  101  Fed.  396 — The  Carrie  L.  Tyler, 
45  C  C  A.  406,  106  Fed.  427— The  Onoko, 
47  C  C.  A.  112,  107  Fed.  986— The  Lida 
Fowler,  113  Fed.  607 — The  Robert  I^ewera 
Co.  v.  Kekauoha,  52  C  C.  A.  485,  114  Fed. 
851— The  Robert  Dollar,  115  Fed.  224— The 
Energia,  124  Fed.  846 — The  Dauntless,  64  C. 
C  A.  245,  129  Fed.  717— The  James  T.  Fui- 
ber,  129  Fed.  812 — ^The  Mary  F.  Chisholni, 
129  Fed.  817— The  City  of  Belfast,  135  Fed. 
209— -Quinette  v.  Bisso,  5  L.R.A.  (N.S.)  314. 
69  C.  C  A.  516,  136  Fed.  838. 

3.  How  Far  Exclusive  and  Independent 
of  State  Courts. 

In  Cases  Involving  the  Shore,  see  infra,  L 

d,  3. 
See  aisc  infra,  183,  193-195;  I.  f,  7. 

46.  A  law  of  a  state  attempting  to  con> 
fer  admiralty  jurisdiction  upon  state  courts 
is  void.  The  Ad.  Hine  v.  Trevor  (The  Hine 
V.  Trevor)  4  Wall.  555,  18:  451 

47.  A  statute  of  a  state  cannot  neutralize 
or  affect  the  admiralty  or  maritime  juris- 
diction, or  the  operation  of  the  maritime 
law  in  maritime  cases.  Butler  v.  Boston  &. 
S.  S.  S.  Co.  130  U.  S.  527,  9  Sup.  Ct.  Rep. 
612,  32:  1017 
Cited  la  Manchester  v.  MaRsachusetts,  139  U. 

8.  262,  35  L.  ed.  166,  11  Sup.  Ct.  Rep.  559 — 
Oregon  R.  &  Nav.  Co.  v.  Balfour,  179  U.  S. 
56,  45  L.  ed.  84.  21  Sup.  Ct.  Rep.  28— Work- 
man v.  New  York,  179  U.  S.  562,  45  L.  ed. 
321,  21  Sup.  Ct.  Rep.  212— The  A.  W.  Thoniji- 
son,  39  Fed.  117— The  St.  Nicholas.  40  Fed. 
677 — Re  Humboldt  Lumber  Mfrs.*  Asso.  60 
Fed.  432— The  E.  A.  Shores,  Jr.  73  Fed.  348 
— The  Annie  Faxon,  21  C  C.  A.  374,  75  Fed. 
320,  44  U.  S.  App.  591 — Com  v.  Manchester. 
152  Mass.  246,  9  L.R.A.  243.  23  Am.  St.  Rep. 
820.  25  N.  B.  113— Atlantic  Works  v.  The 
Glide,  157  Mass.  530,  34  Am.  St.  Rep.  305, 
33  N.  B.  168. 

48.  The  courts  cannot  change  maritime 
law;  changes  must  be  made  by  the  legis- 
lative department.  Where  Congress  has  not 
exercised  this  power,  states  may,  in  par- 
ticular cases,  legislate.  Rodd  v.  Heartt 
(The  Lottawanna)  21  Wall.  558,  22:  654 
Cited  in  Providence  &  N.  Y.  S.  S.   Co.  y.  Hill 

Mfg.  Co.  109  U.  S.  589,  27  L.  ed.  1042,  3 
Sup.  Ct.  Rep.  379 — The  B.  A.  Barnard,  2 
Fed.  721 — Re  Long  Island  N.  S.  Pass.  & 
Fright  Transp.  Co.  5  Fed.  614— The  Man- 
basset,  18  Fed.  921 — The  John  C  Sweenev. 
55  Fed.  542 — Blgelow  y.  Nickerson,  30  L.R.A. 
340,  17  C  C  A.  7,  34  U.  S.  App.  261,  70 
Fed.  119— The  Willamette,  31  L.R.A.  720. 
18  C.  C  A.  372,  44  U.  S.  App.  20,  70  Fed. 
880 — The  Del  Norte,  90  Fed.  509 — State, 
Waterbury,  Prosecutor,  y.  Newton,  50  N.  J. 
L.  539,  2  Inters.  Com.  Rep.  65,  14  Atl.  604. 

49.  The   entire    admiralty    power   of   the 
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Oanatitution  is  lodged  in  the  Federal  courts, 
and  the  district  courts  have  "exclusive  orig- 
inal cognizance,"  exclusive  of  the  state 
courU.  The  Belfast  v.  Boon  (The  Belfast) 
7  Wall.  624,  19:  266 

50.  Exclusive  original  cognizance  of  all 
dvil  causes  of  admiralty  *and  maritime  ju- 
risdiction is  conferred  upon  the  district 
courts.  The  Admiral  y.  United  States  (The 
Admiral)  3  Wall.  603,  18:  58 

51.  The  original  jurisdiction  in  admiralty, 
of  the  district  courts,  is  exclusive,  not  only 
of  other  Federal  courts,  but  of  the  state 
courts  also.  The  Ad.  Hine  y.  Trevor  (The 
Hine  y.  Trevor)  4  Wall.  555,  18:  451 
Dittinouiahed  In  Baton  v.  Pennywit,  25  Ark. 

148. 

OiUd  In  Moran  v.  Sturges,  154  U.  S.  276,  38 
L.  ed.  987,  14  Sup.  Ct.  Rep.  1019— The  Glide, 
167  U.  S.  614,  42  L.  ed.  299,  17  Sup,  Ct. 
Rep,  930— Knapp.  S.  &  Co.  Co.  v.  McCaffrey, 
177  U.  S.  641.  44  L.  ed.  923.  20  Sap.  Ct. 
Rep.  824 — ^The  Robert  W.  Parsons  (Perry  v. 
Haines)  191  U.  S.  24,  48  L.  ed.  76.  24  Sup. 
Ct.  Rep.  8^Tlie  Celestlne.  1  Bias.  15,  Fed. 
Caa.  No.  2,541 — Tbe  Circassian.  Fed.  Caa. 
No.  2,720 — ^The  Edith,  o  Ben.  439,  Fed.  Cas. 
No.  4,282 — Francis  v.  The  Harrison,  1  Sawy. 
865,  2  Abb.  (U.  S.)  77,  Fed.  Cas.  No.  5,038 — 
The  Haslett  v.  Bnterprise.  Fed.  Cas.  No. 
6.197— The  Illinois,  2  Flipp.  395,  Fed.  Cas. 
No.  7,005 — The  Island  City,  1  I-ow.  Dec.  377. 
Fed.  Cas.  No.  7.109— Jacltson  v.  Tbe  Kinnie,  8 
Am.  L.  Reff.  <N.  S.)  473,  Fed.  Cas.  No.  7,137 
— ^Maltby  v.  Steam  Derrick  Boat,  3  Hughes, 
481.  Fed,  Cas.  No.  9,000— Molr  v.  The  Du- 
bnqae.  Fed.  Cas.  No.  9,696 — The  Unadilla,  8 
Ben.  481,  Fed.  Cas.  No.  14.332 — Stewart  v. 
Potomac  Ferry  Co.  5  Hughes,  376,  12  Fed. 
299 — ^The  Arlcansas,  5  McCreary,  373,  17 
Fed.  380 — The  John  C.  Sweeney,  55  Fed.  543 
— The  Willamette  Valley,  62  Fed.  296— The 
William  B.  Hoag,  69  Fed.  745 — Murphey  v. 
Mobile  Trade  Co.  49  Ala.  438 — Crawford  v. 
Tbe  Caroline  Reed.  42  Cal.  478 — Olsen  v. 
Birch.  133  Cal.  481,  85  Am.  St.  Rep.  215, 
66  Pac.  1032 — Williamson  v.  Hogan,  46  111. 
514— The  Montank  v.  Walker,  47  111.  337— 
The  E.  P.  Dorr  v.  Waldron,  62  111.  225,  14 
Am.  Rep.  86 — Olndele  v.  Corrlgan,  129  111. 
586.  16  Am.  St.  Rep.  292.  22  N.  E.  516 — 
Ford  V.  Fuget.  29  Ind.  53 — Sinton  v.  The  R. 
R.  Roberts.  34  Ind.  450,  7  Am.  Rep.  229 — 
Sinton  V.  The  R.  R.  Roberts.  46  Ind.  481 — 
Home  Ins.  Co.  v.  North  Western  Packet  Co. 
32  Iowa,  243,  7  Am.  Rep.  183 — Stewart  v. 
Harry.  3  Bush.  443 — Marshall  v.  Curtis,  5 
Bosh.  611 — Haeberle  ▼.  Barringer,  29  La. 
Ann.  411 — Ailamby  v.  Cunningham,  72  Me. 
133 — ^Warren  v.  Kelley.  80  Me.  524,  15  Atl. 
40 — ^Tbe  RariUn  v.  Pollard.  10  Mo.  586 — 
Edwards  v.  Elliot,  34  N.  J.  L.  98— Bird  v. 
Tlie  Josephine,  50  Barb.  509— Brown  ▼. 
Oray,  70  Hun,  265,  24  N.  Y.  Snpp.  61— Bird 
T.  The  Josephine,  39  N.  Y.  26 — Brookman  v. 
Hamlli.  43  N.  Y.  559.  3  Am.  Rep.  731— Tbe 
General  Buell  v.  Long.  18  Ohio  St.  531 — 
Brown  v.  Gllmore.  92  Pa.  46 — Chase  v. 
American  8.  B.  Co.  9  R.  I.  432,  11  Am.  Rep. 
274 — Memphis  Dry  Dock  Co.  v.  Waggoner, 
10  Helsk.  510 — Campbell  v.  Sherman.  35  Wis. 
107 — Weston  v.  Morse,  40  Wis.  461. 

52,  There  is  no  form  of  action  at  common 
law  which,  when  compared  with  the  pro- 
ceeding in  rem  in  the  admiralty,  can  be 
v^prded  as  a  concurrent  remedy.    The  Bel- 


fast v.   Boon    (The   Belfast)    7   Wall.   624. 

19:  266 
Cited  in  The  Eagle    (The  Bagle  v.  Fraser)   8 

Wall.  25,  19  L.  ed.  370 — Pelham  v.  The  B. 

P.  Woolsey.  3  Fed.  462^-Andrews  v.  Betts. 

8  Hun.  325. 

53.  A  proceeding  in  rem,  as  used  in  the 
admiralty  courts,  is  not  a  remedy  afforded 
by  the  common  law.  The  Moses  Taylor  v. 
Hammons  (The  Moses  Taylor)  4  Wall.  411, 

18:  397 
Cited  In  The  Edith.  11  Blatchf.  465,  Fed.  Cas. 
No.  4.283 — ^The  Sailor  Prince.  1  Ben.  408.' 
Fed.  Cas.  No.  12,219— -United  States  v. 
Athens  Armory.  2  Abb.  (U.  S.)  139,  Fed. 
Cas.  No.  14,473 — Murphey  v.  Mobile  Trade 
Co.  49  Ala.  438 — United  States  v.  Athens 
Armory,  85  Ga.  353 — Williamson  v.  Hogau. 
46  111.  514 — Marshall  v.  Curtis,  5  Bush,  611 
--Rutherford  v.  The  Omen,  2  W.  N.  C.  123— 
Eansberry  v.  North  American  Transp.  A  Trad- 
ing Co.  22  Wash.  478,  61  Pac.  154 — Ware- 
house A  Builders'  Supply  Co.  v.  Oalvin,  96 
Wis.  528.  65  Am.  St.  Rep.  57.  71  N.  W.  804. 

54.  A  proceeding  against  the  persons  of 
the  defendants,  instituted  by  the  attach- 
ment of  a  vessel,  is  not  a  proceeding  in  ad- 
miralty, but  one  of  which  a  state  court  may 
properly  take  jurisdiction.  The  Ad.  Hine  v. 
Trevor   (The  Hine  v.  Trevor)   ^  Wall.  555, 

18:  451 
The  Belfast  y.  Boon  (The  Belfast)  7  Wall. 

624,  19: 266 

Scott    V.    Eaton    (Pennywit    v.    Eaton)    15 

Wall.  382,  21:  114 

Cited  In  Pennywit  v.  Eaton  (Scott  v.  Eaton)  15 

Wall.  384,  21  L.  ed.  114 — Johnson  v.  Chicago 

A  P.  Elevator  Co.   119  U.  S.  399,  30  L.  ed. 

451,  7  Sup.  .Ct.  Rep.  254 — Davis  v.   Mason, 

44  Ark.  654— Walter  v.  Kierstead,  74  Ga.  24 

— Oindeic  v.  Corrlgan,  129  III.  588,  16  Am. 

St   Rep.   292.   22   N.    E.   516— State   ex   rel. 

Raymond   v.    Voorhies,   39    La.   Ann.   502,   4 

Am.  St.  Rep.  274,  2  So.  37. 

55.  The  public  laws  of  New  Jersey  are 
in  force  in  the  littoral  waters  of  Sandy 
Hook  peninsula  below  low -water  mark, 
whether  enacted  prior  or  subsequently  to 
the  cession  to  the  United  States,  by  N.  J. 
act  March  12,  1846,  of  jurisdiction  over  a 
portion  of  that  peninsula  for  military  pur- 
poses. Hamburg  American  S.  S.  0>.  v. 
Grube,  196  U.  S.  407,  25  Sup.  Ct.  Rep.  352, 

49:  529 
Cited  in  Louisiana  v.  Mississippi,  202  U.  S.  51, 
50  L.  ed.  931,  26  Sup.  Ct.  Rep.  408. 

56.  [A  court  of  common  law  has  jurisdic- 
tion of  an  action  for  the  value  of  a  ves- 
sel and  cargo  taken  on  the  high  seas  and 
adjudged  no  prize.  Taxier  v.  Sweet  (Pa. 
Sup.  a.  Rep.)  2  Dall.  81,  1:  298] 

57.  Clongress  have  never  confided  to  the 
states  any  power  to  regulate  salvage  on  the 
sea  or  on  tide  waters;  but  the  same  belongs 
to  the  district  courts  by  virtue  of  the  dele- 
gation to  them  of  admiralty  and  maritime 
jurisdiction.    Hobart  v.  Drogan,  10  Pet.  108, 

9:363 
Cited  in  The  John  Qllpin,  Olcott,  82,  Fed.  Cas. 
No.  7,845 — Walter  v.  The  Montgomery,  Fed. 
Cas.  No.  17,120. 

57a.  If  the  complaint  of  a  partner  en- 
titled to  share  in  the  earnings  of  a  ship  be 
for  a  breach  of  some  independent  covenant, 
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he  should  seek  his  remedy,  in  a  court  of 
common  law,  instead  of  a  court  of  admiral- 
ty.     Ward    V.    Thompson,    22    How.    330, 

16:  249 

58-9.  The  jurisdiction  of  the  district 
court  of  the  United  States  in  cases  of  ad- 
miralty and  maritime  jurisdiction  is  not 
ousted  by  the  adoption  of  the  state  laws 
upon  a  particular  subject  of  maritime  juris- 
diction, such  as  pilotage,  by  the  act  of  Con- 
gress. The  only  effect  of  such  legislation  is 
to  leave  the  jurisdiction  concurrent  in  the 
state  courts.    Hobart  y.  Drogan,  10  Pet.  108, 

9:363 

60.  A  state  law  regulating  the  oyster 
fisheries  in  waters  of  the  state,  below  low- 
water  mark,  and  forfeiting  to  the  state  ves- 
sels violating  such  law,  is  not  repugnant  to 
the  clause  of  the  Constitution  of  the  United 
States  declaring  that  the  judicial  power  of 
the  United  States  shall  extend  to  all  cases 
of  admiralty  and  maritime  jurisdiction. 
Smith  V.  Maryland,  18  How.  71,  15:  269 

61.  [An  action  cannot  be  sustained  in  a 
court  of  law  against  a  judge  in  admiralty 
for  refusing  to  carry  into  eftect  a  decree  of 
reversal  by  an  appellate  court.  Ross  v.  Rit- 
tenhouse    (Pa.    Sup.   Ct.)    2   Dall.    160, 

1:331] 

62.  A  state  attachment  cannot  devest  the 
United  States  of  jurisdiction  over  a  vessel 
seized  for  violation  of  laws  of  the  United 
S^fttps.  Cocrereshall  v.  United  States  (The 
Slavers)  2  Wall.  383,  17:  911 
Cited  in  The  Roslyn,  9  Ben.  133,  Fed.  Cas.  No. 

12,068— Re  250  Tons  of  Salt,  6  Fed.  219. 

63.  Where  a  vessel  was  seized  under  a 
foreign  attachment  from  a  state  court,  in 
proceedings  which  terminated  in  its  sale,  a 
court  of  admiralty,  pending  those  proceed- 
ings, could  acquire  no  juri.sdiction  by  a  sub- 
sequent attachment  on  a  libel  for  seamen's 
wages;  and  a  sale  by  the  marshal  under  or- 
der of  the  admiralty  court  was  inoperative 
against  the  purchaser  at  the  sale  under  the 
attachment  in  the  state  court.  Taylor  v. 
Carry  1,  20  How.  583,  15:  1028 
Diatinguiahed  in  250  Tons  of  Salt,  5  Fed.  219. 

Cited  in  Rlggs  v.  Johnson  County  (United 
States  ex  rel.  Rlgga  v.  Johnson  County)  6 
Wall.  205.  18  L.  ed.  770 — Watson  v.  Jones, 
13  Wall.  716,  20  L.  ed.  671— Taylor  v.  Talnt- 
or,  16  Wall.  370.  21  L.  ed.  200— Home  L.  Ins. 
Co.  V.  Dunn,  19  Wall.  223.  22  L.  ed.  CO 
— New  Orleans  v.  New  York  Mall  S.  S. 
Co.  20  Wall.  392,  22  L.  ed.  357— French 
V.  Hay  (French  v.  Stewart)  22  Wall.  253, 
22  L.  ed.  858— Ellis  v.  Davis.  100  U.  S. 
498,  27  L.  ed.  1010,  3  Sup.  Ct.  Rep.  327 
—Providence  &  N.  Y.  S.  8.  Co.  v.  Hill 
Mfg.  Co.  109  U.  S.  607,  27  L.  ed.  1048, 
3  Sup.  Ct,  Rep.  017 — Kx  parte  Royall.  117 
U.  8.  252,  29  L.  ed.  871,  6  Sup.  Ct.  Rep. 
734 — Brooks  v.  Memphis,  3  Cent.  L.  J.  357, 
Fed.  Cas.  No.  1,054— The  Coleatino,  1  Blsa. 
14,  Fed.  Cas.  No.  2.541 — The  Circassian,  1 
Ben.  189,  Fed.  Cas.  No.  2.721— The  Isabella, 
1  Brown,  Adm.  104,  Fed.  Cas.  No.  7.10O— 
Putnam  v.  New  Albany.  4  Biss.  369.  Fed. 
Cas.  No.  11.481 — The  Roslyn,  0  Ben.  138,  Fed. 
Cas.  No.  12,008 — The  Sailor  Prince,  1  Ben. 
237,  Fed.  Cas.  No.  12,218---McCarty  v.  The 
City  of  New  Bedford,  4  Fed.  828— Dwight  v. 


Central  Vermont  R.  Co.  20  Blatcbf.  208,  9 
Fed.  791— Judd  v.  Bankers'  A  M.  Teleg.  Co. 
24  Blatchf.  422,  31  Fed.  183— Senior  v. 
Pierce,  31  Fed.  627 — Melvln  v.  Robinson.  31 
Fed.  635— The  Elexena,  53  Fed.  361 — Hew- 
lett V.  Central  Carolina  Land  &  Improv.  Co. 
56  Fed.  102 — Industrial  &  Mln.  Guaranty  Co. 
V.  Electrical  Supply  Co.  7  C.  C.  A.  482,  10 
U.  S.  App.  196,  58  Fed.  744— Wadley  /. 
Blount,  65  Fed.  674 — Jervey  v.  The  Carolina, 
66  Fed.  1019 — Hatch  v.  Brancroft-Thompeon 
Co.  67  Fed.  808 — Merrltt  v.  American  Ste^l- 
Barge  Co.  24  C.  C.  A.  534.  49  U.  S.  App.  85, 
79  Fed.  231— Nesbit  v.  Hert.  91  Fed.  124 — 
Rodgers  v.  Pitt,  06  Fed.  070— Re  Russell.  41 
C.  C.  A.  825,  101  Fed.  250 — Pickens  v.  Dent, 
45  C.  C.  A.  525,  106  Fed.  657— Starr  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  110  Fed.  6 — Phelps  v. 
Mutual  Reserve  Fund  Life  Asso.  61  L.K.A. 
728,  50  C.  C.  A.  351,  112  ITcd.  464— Evans 
V.  Gorman,  115  Fed.  402 — Williams  v.  Crabb, 
50  L.R.A.  429,  54  C.  C.  A.  217,  117  Fed. 
107 — Re  Matthews,  122  Fed.  251 — Knott  v. 
Evening  Post  Co.  124  Fed.  351 — The  Belfast 
v.- Boon,  41  Ala.  63 — Opellka  v.  Daniel,  50 
Ala.  215 — Gay  v.  Brierfleld  Coal  &  I.  Co.  04 
Ala.  .SOO,  16  L.R.A.  566,  33  Am.  St.  Rop. 
122,  11  So.  353— Amador  Canal  &  Mln.  Co. 
V.  Mitchell,  50  Cal.  177— United  States  ex 
rel.  Scott  V.  Burdlck,  1  Dak.  147,  46  N.  W. 
571 — State  v.  Jacksonville,  P.  &  M.  R.  Co. 
15  Fla.  270 — Hincs  v.  Rawson,  40  Ga.  361,  2 
Am.  Rep.  581 — Markson  v.  Haney,  47  Ind. 
36— Taylor  v.  Ft.  Wayne,  47  Ind.  282— Ex 
parte  Holman.  28  Iowa,  158,  4  Am.  Rep.  150 
— Bell  V.  Chicago.  St.  L.  &  N.  O.  R.  Co.  :U 
La.  Ann.  704 — State  ex  rel.  Newman  v.  Burke, 
86  La.  Ann.  188 — Butchers*  Union  S.  H.  &  L. 
8.  L.  Co.  V.  Crescent  City  L.  S.  L.  &  8.  H. 
Co.  37  La.  Ann.  881 — Dlze  v.  Beacham.  81 
Md.  600.  32  Atl.  243— Clifton  v.  Foster,  103 
Mass.  235,  4  Am.  Rep.  530 — Eddy  y.  O'llara, 
132  Mass.  60 — Lewis  v.  Buck.  7  Minn.  119, 
82  Am.  Dec.  73.  Gil.  71 — Young  v.  Kellar.  04 
Mo.  607,  4  Am.  St.  Rep.  406.  7  S.  W.  203— 
People  ex  rel.  Tcnnant  v.  Parker,  3  Neb.  426, 
10  Am.  Rep.  634 — Fitzgerald  v.  Fitzgerald  & 
M.  Constr.  Co.  44  Neb.  407.  62  N.  W.  809— 
Leigh  V.  Green,  62  Neb.  354,  80  Am.  St.  Rep. 
751,  86  N.  W.  1093— Weeks  v.  Billings,  55  N. 
H.  374— Clark  v.  Blnnlnger,  38  How.  Pr.  343 
— Augsbury  v.  Grossman.  10  Hun,  304 — Re 
Schuyler's  Steam  Tow-Boat  Co.  64  Hun,  a8S, 
10  N.  Y.  Supp.  565 — Re  Ginsberg,  0  Misc.  651. 
30  N.  Y.  Supp.  480 — Spinning  v.  Ohio  Life 
Ins.  &  T.  Co.  2  Disney  (Ohio)  353— Kx  parte 
Langston,  8  Ohio  St.  601 — Van  Valkenburg  v. 
Kingsbury,  14  Ohio  St.  357 — Dwyer  v.  Gar- 
lough,  31  Ohio  St.  160 — McMurray  v.  Davis, 
35  Phlla.  Leg.  Int.  103— Megee  v.  Belrne.  .',0 
Pa.  62— State  ex  rel.  Atty.  Gen.  v.  State 
Bank,  1  S.  C.  (N.  S.)  60 — Porter  v.  Jones, 
6  Coldw.  310— McLln  v.  Marshall.  1  Heisk. 
680 — Walker  v.  Howard.  10  Tex.  Civ.  App. 
611.  30  S.  W.  1001— Jett  v.  Com.  18  Gratt. 
050— Smith  V.  Ford,  48  Wis.  155.  2  N.  W. 
134. 

63a.  If  a  seizure  be  finally  adjudged 
wrongful  and  without  probable  cause,  the 
party  may  proceed,  at  his  election,  by  a 
suit  at  common  law,  or  in  the  instance  court 
of  admiralty,  for  damages  for  the  illegal 
act.       Slocum    v.    May  berry,    2    Wheat.    1, 

4:  169 

Contracts. 

Jurisdiction  of  State  Court,  see  infra» 

85,  86. 
See  also  infra,  87. 

64.  State    courts    have    jurisdiction    over 
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rases  founded  upon  non -maritime  contracts 
i>r  non-maritime  torts.  Edwards  v.  Elliott, 
2\  Wall.  532,  22:  487 

Cited  in  The  Illinois.  2  Fllpp.  408.  Fed.  Cas. 
No.  7,005 — Davis  v.  Mason,  44  Ark.  555 — 
McDonald  y.  The  Nimbus,  137  Mass.  363 — 
Globe  Iron  Works  Co.  w.  The  John  B.  Ketch- 
am,  2d,  100  Mich.  580,  48  Am.  St.  Rep.  464, 
59  N.  W.  247. 


L  A  contract  to  build  a  ship  is  purely 
local  and  governed  by  state  laws,  and  should 
be  enforced    by   the   state   tribunals.     Ed- 
wards V.  Elliott.  21  Wall.  532,  22:  487 
Cited  in  The  J.  E.  Rumbell,  148  U.  S.  11,  37 
L.  ed.  347,  13  Sup.  Ct.  Rep.  498 — Knapp,  S. 
k  Co.   Co.  ▼.  McCaflfrey,   177  U.   S.  643,  44 
L.  ed.  924.  20  Sup.  Ct.  Rep.  824 — Whlttaker 
T.  The  J.  A.  Travis,  Fed.  Cas.  No.  17,599 — 
The  Pile  Driver  E.  O.  A.  69  Fed.  1008— The 
Victorian,  24  Or.  131,  41  Am.  St.  Rep.  838, 
32  Pac.   1040 — Morris  Co.  v.  The  Count  de 
LeaseRs.   16   Phila.   566 — Morris   Co.   ▼.  The 
Count  dc  l>S8ep8,  40  Phlla.  Leg.  Int.  296 — 
Re  The  Count  de  Lesseps,  13  W.  N.  C.  328. 

€7.  The  Federal  courts  have  exclusive  ju- 
risdiction of  contracts  for  repairs  and  sup- 
plies furnished  a  vessel  in  her  home  port 
as  maritime  contracts.  Rodd  v.  Heartt  (The 
liOtUwanna)  21 -Wall.  558,  22:  654 

Cited  in  Moran  v.  Sturges,  154  U.  S.  276,  38 
U  ed.  987.  14  Sap.  Ct  Rep.  1019— Work- 
man V.  New  York,  179  U.  S.  561,  45  L.  ed. 
320.  21  Sup.  Ct  Rep.  212— The  Kalmar,  10 
Ben.  243,  Fed.  Cas.  No.  7,601 — Schultz  v. 
Bosman,  5  Hughes,  101,  Fed.  Cas.  No.  12,488 
— Zollinger  v.  The  Emma,  8  Cent.  L.  J.  285, 
Fed.  Cas-  No.  18,218 — Endner  v.  Greco,  3 
Fed.  412 — Re  Long  Island  N.  S.  Pass.  & 
Freight  Transp.  Co.  5  Fed.  618 — The  Lynd- 
hurst,  48  Fed.  841 — Haller  v.  Fox,  51  Fed. 
299— The  Willamette  Valley,  62  Fed.  296— 
The  Iris,  88  Fed.  908 — The  Sappho,  89  Fed. 
37*— The  Sappho.  36  C.  C.  A.  401.  94  Fed. 
551 — The  John  S.  Parsons,  110  Fed.  995— 
Shearer  v.  City  Nat.  Bank,  115  Ala.  362, 
22  8o.  151— Crescent  City  Wharf  &  Ughter 
Co.  V.  Simpson,  77  Cal.  289,  19  Pac.  426— 
Gindeie  v.  Corrigan,  129  III.  588,  16  Am. 
St  Rep.  292.  22  N.  E.  516— Glndele  v.  Cor- 
rigan. 28  111.  App.  483 — Warren  v.  Kelley, 
80  Me.  524.  15  Atl.  49— McDonald  v.  The 
Nimbus.  137  Mass.  363 — Atlantic  Works  r. 
Tbe  Glide.  157  Mass.  526.  34  Am.  St  Rep. 
SOS.  33  N.  B.  163 — Bnrke  Mfg.  Co.  v.  The 
A.  Saltzman,  42  Mo.  App.  91 — The  Petrel  v. 
Domont,  28  Ohio  St  610,  22  Am.  Rep.  397— 
Tile  Wlllapa.  25  Or.  73,  34  Pac.  689 — Ruther- 
ford T.  The  Omen,  10  Phlla.  870 — Ruthi>r- 
ford  V.  The  Ornen,  32  Phlla.  L^.  Int.  420 
— Rntberford  v.  The  Omen,  2  W.  N.  C.  123. 

68.  A  contract  to  build  a  ship,  not  being 
a  maritime  contract,  which  can  only  be  en- 
forced in  a  court  of  admiralty,  a  lien  given 
by  a  state  statute  for  materials  furnished 
in  her  construction  may  be  enforced  against 
the  vessel  in  a  state  court.  Iroquois  Transp. 
Co.  ▼.  Delaney  Forge  &  Iron  Co.  (The  Win- 
nebago) 205  U.  S.  354,  27  Sup.  Ct.  Rep.  509, 

51 :  836 

69.  State  laws  cannot  exclude  from  ad- 
miralty jurisdiction  a  contract  for  furnish- 
ing necessaries  to  a  ship  at  her  home  port, 
for  it  is  a  maritime  contract;  and  they 
cannot  alter  the  limits  of  that  jurisdiction, 
nor  can  they  confer  it  upon  state  courts 


so  as  to  enable  them  to  proceed  in  rem  for 
the  enforcement  of  liens  created  by  such 
state  laws;  for  it  is  exclusively  conferred 
upon  the  district  courts  of  the  United 
States.  They  can  only  authorize  the  en- 
forcement thereof  by  common -law  remedies, 
or  such  remedies  as  are  equivalent  thereto. 
Rodd  V.  Heartt  (The  Lottawanna)  21  Wall. 
558,  22: 654 

Cited  In  Watts  v.  Camors,  115  U.  S.  362,  29 
L.  ed.  409,  6  Sup.  Ct.  Rep.  91 — Hudson  \. 
Parker,  156  U.  S.  284,  39  L.  ed.  426,  15 
Snp.  Ct.  Rep.  450 — Workman  ▼.  New  York. 
179  U.  S.  562,  45  L.  ed.  321,  21  Sup.  Ct 
Rep.  212— The  Minnie  R.  Chllds,  10  Ben. 
556,  Fed.  Cas.  No.  9,640 — United  States  v. 
Burlington  &  H.  C.  Ferry  Co.  21  Fed.  337 — 
The  Max  Morris,  28  Fed.  884— The  H.  K. 
Willard,  52  Fed.  389— The  Alliance,  56  Fed. 
612 — Greenwood  v.  Westport.  63  Conn.  604, 
60  Fed.  577— The  Pile  Driver  E.  O.  A.  69 
Fed.  1007 — The  James  T.  Furher,  129  Fed. 
812 — Greenwood  v.  Westport,  63  Conn.  604, 
60  Fed.  577. 

70.  A  lien  given  by  state  statute  upon 
a  vessel  for  repairs  made  in  her  home  port, 
under  a  contract  with  her  owners  or  their 
agent,  capnot  be  enforced  against  her  in  a 
state  court  by  proceedings  in  the  nature  of 
admiralty  process  in  rem,  as  the  contract 
and  lien  are  maritime  and  the  jurisdiction 
of  the  Federal  courts  of  admiralty  is  ex- 
clusive. The  Glide,  167  U.  8.  606,  17  Sup. 
Ct.  Rep.  930,  42:  296 
Cited  in  The  John  G.  Stevens,  170  U.  S.  117, 

42  L.  ed.  971,  18  Sup.  Ct  Rep.  544 — Knapp, 
S.  &  Co.  Co.  V.  McCaffrey,  177  U.  S.  642, 
44  L.  ed.  924,  20  Sup.  Ct  Rep.  824— The 
Iris,  88  Fed.  908 — ^The  Sappho,  89  Fed.  373 
— Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whit- 
ney Co.  36  C.  C.  A.  143,  94  Fed.  189— The 
Sappho.  36  C.  C.  A.  401,  94  Fed.  551 — ^The 
Iris,  40  C.  C.  A.  302,  100  Fed.  105— The 
John  S.  Parsons,  110  Fed.  995 — The  Falls  of 
Keltic,  114  Fed.  358— The  Robert  Dollar,  115 
Fed.  224— The  Underwriter,  119  Fed.  757— 
Olsen  y.  Birch,  133  Cal.  484,  85  Am.  St.  Rep. 
215,  65  Pac.  1032— Re  Haines,  52  App.  Div. 
551,  65   N.   Y.   Supp.  850. 

71.  The  commencement  in  a  state  court  of 
an  action  for  the  advances  made  for  the  re- 
pairs and  supplies  to  a  vessel,  and  the 
pendency  of  such  an  action  is  no  bar  to  a 
suit  in  a  Federal  court.  Pendergast  v.  The 
General  Custer  (The  Custer)   10  Wall.  204, 

19:944 
Limited  in  Tabor  v.  The  Cerro  Gordo,  62  Conn. 
579,  54  Fed.  302. 

Cited  in  The  Eclipse,  8  Biss.  108,  Fed.  Cas. 
No.  4,268 — Northwestern  Commercial  Co.  v. 
Bartels,  65  C.  C.  A.  266,  131  Fed.  27— 
Tabor  v.  The  Cerro  Gordo,  62  Conn.  580, 
54  Fed.  392 — People  ex  rel.  Granger  v.  Wayne 
Circuit  Ct.  Judge,  27  Mich.  408,  15  Am. 
Rep.  195 — State,  Knaus,  Prosecutor,  v.  Jen- 
kins, 40  N.  J.  L.  291,  29  Am.  Rep.  237— 
Delaware  River  Iron  Ship  Bldg.  &  Engine 
Works  V.  Morgan,  43  Phlla.  Leg.  Int.  309— 
Delaware  River  Iron  Ship-Building  &  Engine 
Works  V.  The  Mary  Morgan,  18  Phila.  581 — 
International  A  G.  R.  Co.  v.  Barton,  24 
Tex.  Civ.  App.  123,  57  B.  W.  292. 

Seamen's  wages. 

72.  Admiralty  has  jurisdiction  of  a  libel 
for  seamen's  wages,  although  they  accrued 
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while  the  vessel  was  in  the  custody  of  a  | 

receiver  appointed   by   a  state   court   upon 

the   foreclosure   of   a   mortgage,   where   the 

vessel  has  been  sold  and  has  passed  into  the 

hands  of  a  purchaser,  and  the  receiver  has 

been  discharged.     The  Resolute,  168  U.  S. 

437,  18  Sup.  Ct.  Rep.  112,  42:  533 

Cited  In  the  Jonas  H.  French,  119  Fed.  464^— 

Bruce  v.  Murray,  59  C.  C.  A.  499,  123  Fed. 

371 — North westei^   Commercial   Co.  v.   Bar- 

tels,  65  C.  C.  A.  266,  131  Fed.  28. 

litens. 

Jurisdiction  of  State  Court,  see  infra, 

85,  86. 
See  also  supra,  68-71;  infra,  192. 

73.  Parties  may  waive  a  maritime  lien, 
and  resort  to  common -law  remedies  in  the 
state  court.  Garcia  y  Leon  v.  Galceran,  11 
Wall.  185,  20:74 
Distinguished  In  Stewart  v.  Potomac  Ferry  Co. 

5  Husrbes,  385,  12  Fed.  306. 

Cited  In  American  S.  B.  Co.  v«  Chase,  16  Wall. 
533,  21  L.  ed.  872 — Norton  v.  Swltzer,  93  U. 
S.  356.  23  L.  ed.  904 — Johnson  v.  Chicago  & 
P.  Elevator  Co.  119  U.  8.  398,  30  L.  cd. 
450,  7  Sup.  Ct.  Rep.  254 — Manchester  v. 
Massachusetts,  139  U.  S.  263,  35  L.  ed.  160, 
11  Sup.  Ct.  Rep.  559— The  Glide.  167  U.  S. 
618,  42  L.  ed.  300,  17  Sup.  Ct.  Rep.  930 — 
Knapp,  S.  &  Co.  Co.  v.  McCaffrey,  177  U. 
S.  646,  44  L.  ed.  925,  20  Sup.  Ct.  Rep.  824 
— The  Edith,  5  Ben.  436,  Fed.  Cas.  No. 
4,282— The  Edith,  11  Blatchf.  455,  Fed.  Cas. 
No.  4,2S'3 — The  Ironsides.  Fed.  Cas.  No.  7,- 
070 — New  England  Mut.  M.  Ins.  Co.  v.  Dun- 
ham, 3  CUff.  336,  Fed.  Cas.  No.  10,155— 
Southern  Bank  v.  The  Alexander  McNeil, 
Fed.  Cas.  No.  13,186 — Pacific  Coast  S.  S.  Co. 
V.  Bancroft-Whitney  Co.  36  C.  C.  A.  141, 
94  Fed.  186 — Davis  v.  Mason,  44  Ark.  555 — 
Olsen  V.  Birch,  133  Cal.  484,  85  Am.  St.  Rep. 
215,  65  Pac.  1032 — Bralthwaitc  v.  Jordan,  5 
N.  D.  218,  31  L.R.A.  248,  65  N.  W.  701— 
Slnton  V.  The  R.  R.  Roberts,  46  Ind.  479— 
Re  First  Draining  District,  27  La.  Ann.  25— 
State  ez  rel.  Raymond  v.  Voorhles,  39  La. 
Ann.  501,  4  Am.  St.  Rep.  274,  2  So.  37- 
Smith  V.  Oakes,  141  Mass.  454,  55  Am.  Rep. 
487,  5  N.  B.  824— Atlantic  Works  v.  The 
Glide,  157  Mass.  533,  34  Am.  St.  Rep.  303. 
33  N.  E.  163 — Calvin  v.  Huntley,  178  Mass. 
31,  59  N.  B.  435— Billings  v.  Brelnig,  45 
Mich.  69,  7  N.  W.  722— Conrad  v.  De  Mont- 
court,  138  Mo.  322.  39  S.  W.  805— Balrd 
V.  Daly,  67  N.  Y.  240,  15  Am.  Rep.  488 — 
Balrd  v.  Daly,  4  Laos.  430 — Murphy  v. 
Salem,  1  Hun,  141 — Brown  v.  Gllmore,  37 
Phlla.  Leg.  Int.  347 — Brown  v.  Gllmore,  92 
Pa.  46 — Memphis  Dry  Dock  Co.  v.  Waggon- 
er, 10  Heisk.  512 — Sanders  v.  Stimson  Mill 
Co.  32  Wash.  633,  73  Pac.  688. 

74.  A  state  court  is  without  jurisdiction 
to  enforce  maritime  liens,  and  is  incapable 
of  displacing  them.  Moran  v.  Sturges,  154 
IT.  S.  256,  14  Sup.  Ct.  Rep.  1019,  38:  981 
Cited  in  Knapp,   8.  &   Co.   Co.  v.  McCaffrey, 

177  U.  S.  642,  44  L.  ed.  924,  20  Sup.  Ct 
Rep.  824 — Pazson  v.  Cunningham,  11  C.  C. 
A.  118,  21  U.  8.  App.  466,  03  Fed.  184. 

75.  In  all  cases  where  a  maritime  lien 
arises,  the  original  jurisdiction  to  enforce 
it  by  a  proceeding  in  rem  is  exclusive  in 
the  district  courts  of  the  United  States. 
The  Belfast  t.  Boon  (The  Belfast)  7  Wall. 
624,  19: 266 
Cited  In  LeoD  ▼.  Galceran,  11  Wall.  188,  20  L. 


cd.  75 — American  S.  B.  Co.  v.  Chase,  16 
Wall.  531,  21  L.  ed.  371 — The  Lottawanna 
(Wilson  V.  Bell)  20  Wall.  218,  22  L.  ed.  262 
—Edwards  v.  Elliott.  21  Wall.  556,  22  L. 
ed.  492 — United  States  v.  Ames,  99  U.  8. 
43,  25  L.  ed.  300 — .Tohnson  v.  Chicago  A,  P. 
Elevator  Co.  119  U.  S.  397,  30  L.  ed.  450. 
7  Sup.  Ct.  Rep.  254 — The  J.  B.  Rnmbell,  148 
U.  S.  12,  37  L.  ed.  347,  13  Sup.  Ct.  Rep. 
498 — Moran  v.  Sturges.  154  U.  S.  277,  38 
L.  ed.  988,  14  Sup.  Ct.  Rep.  1019 — Baldy 
V.  Hunter,  171  U.  S.  392.  43  L.  ed.  210,  18 
Sup.  Ct.  Rep.  890 — The  Robert  W.  Parsons 
(Perry  v.  Haines)  191  U.  S.  24,  48  L.  od. 
76,  24  Sup.  Ct.  Rep.  8— -The  Edith,  11 
Blatchf.  4C5.  Fed.  Cas.  No.  4,283— The  Bl- 
mlra  Shepherd,  8  Blatchf.  343,  Fed.  Cas. 
No.  4,418— The  E.  M.  McChesney.  8  Ben. 
155.  Fed.  Cas.  No.  4,463 — Haslett  v.  The 
Enterprise.  Fed.  Cas.  No.  6.197 — The  Hy- 
perion. 2  Low.  Dec.  95,  Fed.  Cas.  No.  6,987 — 
The  Ironsides,  Fed.  Cas.  No.  7,070 — The 
Kate  Tremaine,  5  Ben.  64,  7  Biss.  240,  Fed. 
Cas.  No.  7,622— Killam  v.  The  Eri,  3  Cliff. 
458,  Fed.  Cas.  No.  7,765 — New  England 
Mut.  M.  Ins.  Co.  V.  Dunham,  3  Cliff.  336, 
Fed.  Cas.  No.  10,155— The  Selt,  3  Biss.  349. 
Fed.  Cas.  No.  12,649 — The  General  Tompkins, 
9  Fed.  621 — Stewart  v.  Potomac  Ferry  Co. 
6  Hughes,  376,  12  Fed.  299— United  States 
V.  Burlington  &  H.  C.  Ferry  Co.  21  Fed. 
337— The  J.  F.  Warner,  22  Fed.  345 — South- 
western Trnnsp.  Co.  v.  Pittsburg  Coal  Co.  42 
Fed.  020 — Pope  v.  Seckworth,  47  Fed.  830 — 
The  Cerro  Gordo,  54  Fed.  395— The  Willa- 
mette Valley,  62  Fed.  296 — Tabor  v.  The 
Cerro  Gordo,  62  Conn.  584,  54  Fed.  395 — 
Stroupper  v.  McCauley,  45  Ga.  79 — ^The  E. 
P.  Dorr  V.  Waldron,  62  III.  226,  14  Am.  Rep. 
86 — Slnton  v.  The  R.  R.  Roberts,  34  Ind. 
451,  7  Am.  Rep.  229 — Home  Ins.  Co.  v. 
North  Western  Packet  Co.  32  Iowa,  243,  7 
Am.  Rep.  183 — Marshall  v.  Curtis,  6  Bu9h, 
611 — Allamby  v.  Cunningham,  72  Mo.  13.3 
— Atlantic  Works  v.  The  Glide,  157  Mass. 
525,  34  Am.  St.  Rep.  305,  33  N.  B.  163 — 
John  Spry  Lumber  Co.  v.  The  C.  H.  Green. 
76  Mich.  328,  43  N.  W.  576 — Hursey  v.  Has- 
sam,  45  Miss.  144 — Mitchell  v.  The  Magnolia. 
45  Mo.  69 — Murphy  v.  Salem,  1  Hun,  141  — 
Brown  v.  Gray,  70  Ilun,  265,  24  N.  Y.  Supp. 
61 — Balrd  v.  Daly,  4  Lans.  430 — Balrd  v. 
Daly,  57  N.  Y.  247,  15  Am.  Rep.  488 — 
Rutherford  v.  The  Ornen,  32  Phlla.  Leg.  Int. 
420 — Brown  v.  Gllmore,  37  Phlla.  Leg.  Int. 
346 — Rutherford  v.  The  Ornen,  2  W.  N.  C. 
123 — I^Jee  v.  Continental  Pass.  R.  Co.  10 
Phlla.  369 — Com.  ex  rel.  Price  v.  Dale,  3 
Pa.  Co.  Ct.  35 — Albany  City  Ins.  Co.  v. 
Whitney,  70  Pa.  252 — Brown  v.  Gllmore.  92 
Pa.  46 — State  v.  Gumey,  4  S.  C.  N.  S.  537 
— Memphis  Dry  Dock  Co.  v.  Waggoner.  10 
Heisk.  514 — Campbell  v.  Sherman,  35  Wis. 
107 — Warehouse  A  B.  Supply  Co.  v.  Galvia. 
96  Wis.  627,  65  Am.  St.  Rep.  67,  71  N.  W. 
804. 

76.  The  Federal  courts  have  exclusive  ju- 
risdiction to  enforce  maritime  liens  by  & 
proceeding  in  rem  against  the  vessel.  The 
Jas.  E.  Eagle  v.  Eraser  (The  Eagle)  8  Wall. 
15,  19: 365 
Cited  in  Campbell  v.  Sherman,  36  Wis.  107— 

Weston  V.  Morse,  40  Wis.  459. 

77.  The  original  jurisdiction  to  enforce  a 
maritime  lien  by  a  proceeding  in  rem  is  ex- 
elusive  in  the  United  States  district  courts. 
Edwards  v.  Elliott,  21  Wall.  532.  22:  487 
Cited  in  The  Glide,  167   U.  S.  620,  42  L.  ed. 

301,  17  Sup.  Ct.  Rep.  930. 
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7S.  A  bill  to  enforce  a  lien  for  towage 
by  foreclosure  of  the  lien  on  a  raft  of  lum- 
ber in  the  complainant's  possession,  where 
the  suit  is  brought  against  individual  de- 
fendants, seeking  a  decree  against  them, 
and,  in  default  of  the  payment  thereof,  a 
sale  of  the  property  to  satisfy  it, — is  not  a 
proceeding  in  rem  within  the  exclusive  ad- 
miralty jurisdiction  of  the  Federal  courts, 
but  is  a  suit  in  personam  to  enforce  a  com- 
mon law  remedy,  which  may  be  brought  in 
a  state  court,  by  virtue  of  U.  S.  Rev.  Stat. 
§  563,  U.  S.  Coinp.  Stat.  1901,  p.  455,  saving 
the  suitor's  right  of  a  common-law  remedy 
in  all  cases  where  the  common  law  is  com- 
petent to  give  it.  Knapp,  S.  &  Co.  Co.  v.  Mc- 
Caffrey, 177  U.  S.  638,  20  Sup.  Ct.  Rep.  824, 

44:921 

Cited  Id  The  Winnebago  (Iroquois  Tranap.  Co. 

V.  DeLaney  Forge  ft  Iron  Co.)  205  U.  S.  303, 

51  L.  ed.    841,   27   Sup.    Ct.   Rep.   509— The 

Winnebago,  73  C.  C.  A.  298,  141  Fed.  948. 

79.  Where  the  receiver  appointed  by  a 
9tate  court  in  proceedings  for  the  dissolu- 
tion of  a  corporation  never  took  actual  pos- 
session of  certain  vessels  belonging  to  the 
ccvporation,  and  did  not  qualify  as  receiver 
until  after  the  United  States  marshal  had 
taken  such  possession  of  such  vessels  under 
libels  issued  by  the  United  States  district 
court  to  enforce  maritime  liens  thereon,  the 
latter  court  acquired  jurisdiction;  and  a 
judgment  of  a  state  court  restraining  the 
libellants  from  prosecuting  such  libel  was 
an  unlawful  interference,  with  the  United 
States  district  court.  Moran  v.  Sturges, 
154  U.  S.  256,  14  Sup.  Ct.  Rep.  1019, 

38:  981 
Citfd  In  Central  Nat.  Bank  v.  Stevens,  169 
r.  8.  461,  42  L.  ed.  817,  18  Sup.  Ct.  Rep. 
403— Temple  v.  Glaagow.  25  C.  C.  A.  545, 
42  U.  S.  App.  417.  80  Fed.  446 — Starr  v. 
Chicago,  R.  I.  ft  P.  R.  Co.  110  Fed.  7. 

80.  Though  possession  by  the  state  court 
of  property  subject  to  maritime  liens  will 
not  be  disturbed,  yet  that  court  can  only 
deal  with  the  property  subject  thereto,  and 
when  its  jurisdiction  has  determined,  the 
admiralty  courts  may  proceed.  Moran  v. 
<turges,  154  U.  S.  256,  14  Sup.  Ct.  Rep. 
1019,  38:  981 
VUed    In    The    Willamette    Valley,    13    C.    C. 

A.  641.  20  U.  8.  App.  447.  66  Fed.  571 — 
Avery  ▼.  Boston  Safe-Deposit  ft  T.  Co.  72 
Fed.  704 — Pacific  Coast  S.  S.  Co.  v.  Ban- 
croft-Whitney  Co.  36  C.  C.  A.  140,  94  Fed. 
IMi — Caddy  v.  Clement,  61  C.  C.  A.  290, 
113  Fed.  456 — Carling  v.  Seymour  Lumber 
Co.  51  C.  C.  A.  8,  113  Fed.  490. 

81.  The  mariner  may  proceed  to  enforce 
a  maritime  lien  by  libel  in  the  district  court, 
f»  by  an  action  at  law  either  in  the  circuit 
<t>urt  or  in  a  state  court,  as  in  other  causes 
of  action  cognizable  in  the  state  and  Federal 
rourts  exercising  jurisdiction  in  common- 
law  eases.  Garcia  y  Leon  v.  Galceran,  11 
Wall.  185,  20:  74 

82.  A  lien  arising  only  under  state  law 


will  be  enforced  in  Federal  admiralty  courts. 
The  General  Smith,  4  Wheat.  438,     4:  609 
Limited  in  The  Kate  Tremaine,  5  Ben.  67,  Fed. 
Cas.  No.  7,622. 

Cited  in  The  St.  Lawrence  (Meyer  v.  Tapper) 
1  Black,  529.  17  L.  ed.  183 — The  Lottawaona 
(Rodd  V.  Heartt)  21  Wall.  579,  22  L.  ed. 
663— The  Glide,  167  U.  8.  609,  42  L.  ed. 
297,  17  Sup.  Ct.  Rep.  930 — The  Augusta,  5 
Am.  L.  T.  407,  Fed.  Cas.  No.  647— The  Ellaa 
Lndd,  3  Sawy.  521,  Fed.  Cas.  No.  4,364 — 
The  Gustavia.  Blatchf.  A  n.  191,  Fed.  Cas. 
No.  5,876 — Harrison  v.  The  Anna  Kimhall, 
Fed.  Cas.  No.  6,132 — Haslett  v.  The  Enter- 
prise, Fed.  Cas.  No.  6,197— The  Hull  of  a  • 
New  Ship,  2  Ware,  205,  Fed.  Cas.  No.  6,859 
— Jackson  v.  The  Kinnle,  8  Am.  L.  Reg.  N. 
S.  475,  Fed.  Cas.  No.  7.137 — Ludlngton  v. 
The  Nucleus,  Fed.  Cas.  No.  8,598 — Molr  v. 
The  Dubuque,  Fed.  Cas.  No.  9,696 — Whitney 
V.  The  Mary  Gratwlck,  2  Sawy.  343,  Fed. 
Cas.  No.  17,591 — Whittaker  v.  The  J.  A. 
Travis,  Fed.  Cas.  No.  17,599 — The  Young 
Mechanic,  2  Curt.  C.  C.  405,  Fed.  Cas.  No. 
18.180— The  City  of  Salem,  7  Sawy.  479.  10 
Fed.  845 — Kretzmer  v.  The  William  A.  Lev- 
ering, 35  Fed.  784— The  H.  E.  Wlllard,  52 
Fed.  389— Lighters  Nos.  27  ft  28,  6  C.  C.  A. 
495,  15  U.  S.  App.  236.  57  Fed.  666— The  Un- 
adllla,  73  Fed.  351— The  Electron,  21  C.  C. 
A.  18.  45  U.  S.  App.  16,  74  Fed.  694— Fred- 
erick V.  James  Rees  ft  Sons  Co.  68  C.  C. 
A.  369,  135  Fed.  731 — The  Belfast  v.  Boon. 
41  Ala.  63 — Bauduc  v.  Nicholson.  4  T^.  85 — 
Hayford  v.  CunnlDgham,  72  Me.  131 — Re  The 
Circassian,  50  Barb.  402 — Bird  v.  The  Jo- 
sephine, 50  Barb.  510 — Bird  v.  The  Joseph- 
ine, 39  N.  Y.  24— Brookman  v.  Hamlll,  43  N. 
Y.  560.  3  Am.  Rep.  731— M'Lelland  v.  The 
Robert  Morris.  2  Clark  (Pa.)  222— Price  v. 
Frankel,  1  Wash.  Tc?r.  S9. 

83.  State  legislatures  cannot  create  a 
maritime  lien,  or  confer  jurisdittion  upon 
state  courts  to  enforce  such  a  lien  by  a  suit 
or  proceeding  in  rem,  as  practised  in  the 
admiralty  courts.  The  Belfast  v.  Boon  (The 
Belfast)  7  Wall.  624,  19:  266 
Edwards  v.  Elliott,  21  Wall.  532,  22:  487 
DistinguiBhed  in   Vose  v.   Cockcroft.  44  N.   Y. 

420. 

Cited  In  The  Glide.  167  U.  S.  614.  42  L.  ed. 
299,  17  Sup.  Ct.  Rep.  930 — Knappt  S.  ft  Co. 
Co.  V.  McCaffrey,  177  U.  S.  642.  44  L. 
ed.  924,  20  Sup.  Ct.  Rep.  824— The  Ro- 
anoke. 189  U.  S.  194,  47  L.  ed.  773,  23 
Sup.  Ct.  Rep.  491— The  Kdlth,  11  Blatchf. 
465,  Fed.  Cas.  No.  4,283— Francis  v.  The 
Harrison,  1  Snwy.  355,  Fed.  Cas.  No.  5,- 
038 — The  Island  City,  1  Low.  Dec.  377, 
Fed.  Cas.  No.  7.100 — The  Kate  Tremaine, 
5  Ben.  71,  Fed.  Caa.  No.  7,622— Molr  v. 
The  Dubuque,  4  Am.  L.  T.  85,  Fed.  Cas. 
No.  9.606 — The  Selt,  3  BIss.  349,  Fed.  Cas. 
No.  12,649 — Re  Long  Island  N.  S.  Pass.  & 
Freight  Transp.  Co.  5  Fed.  607 — The  J.  F. 
Warner,  22  Fed.  345 — The  Elexena,  53  Fed. 
365 — The  Universe,  108  Fed.  969 — Thompson 
V.  Robinson,  34  Ark.  53 — Southern  Dry  Dock 
Co.  V.  Gibson,  22  La.  Ann.  624 — Haeberle  v. 
BarrinRer,  29  La.  Ann.  411 — State  ex  rel. 
Raymond  v.  Voorhies,  30  La.  Ann.  501.  4  Am. 
St.  Rep.  274.  2  So.  37— Atlantic  Works  r. 
The  Glide,  157  Mass.  528,  34  Am.  St.  Rep. 
305,  33  N.  E.  163 — Brookman  v.  Hamill.  13 
N.  Y.  559,  3  Am.  Rep.  731. 

84.  An  unlawful  interference  with  the  ex- 
clusive jurisdiction  of  admiralty  and  mari- 
time cases,  vested  by  the  Fcder^Jl  Qom^titu- 
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tion  in  the  courts  of  the  United  States,  is 
made  by  the  attempt  by  2  Bael.  (Wash.) 
Ck)des  &  Statutes,  §§  5953,  5954,  to  create 
a  preferred  lien  on  ocean-going  vessels 
owned  in  other  states  or  countries  for  work 
done  and  materials  furnished  on  the  order 
of  a  contractor,  which  lien  may  be  enforced 
at  any  time  within  three  years,  although 
such  contractor  has  been  paid  in  full  by  the 
owner  without  knowledge  of  any  unpaid 
claims.  The  Roanoke,  189  U.  S.  185,  23  Sup. 
Ct.  Rep.  491,  47:  770 

Cited  In  The  Energla,  124  Fed.  845. 

•  85.  The  enforcement  of  a  lien  given  by  a 
state  statute  lipon  a  vessel  for  materials 
furnished  after  she  was  launched  is  within 
the  jurisdiction  of  a  state  court,  where  such 
materials  were  really  furnished  for  the  com- 
pletion of  the  vessel,  and  were  fairly  a  part 
of  her  original  construction.  Iroquois 
Transp.  Co.  v.  Delaney  Forge  &  Iron  Co. 
(The  Winnebago)  205  U.  S.  354,  27  Sup. 
Ct.  Rep.  509,  51 :  836 

86.  Suit  may  be  brought  in  a  state  court 
against  sureties  in  a  bond  given  to  release 
property  from  a  writ  of  sequestration  which 
had  been  issued  by  a  state  court  to  en- 
force a  lien  on  a  ship  under  the  state  laws, 
which  was  similar  to  a  lien  under  maritime 
law.  Garcia  y  Leon  v.  Galceran,  11  Wall. 
185,  20: 74 

Torts  generally. 

87.  State  statutes  which  attempt  to  con- 
fer upon  state  courts  a  remedy  for  marine 
torts  or  contracts,  by  proceedings  strictly  in 
rem  J  are  void.  The  Ad.  Hine  v.  Trevor 
(The  Hine  v.  Trevor)  4  Wall.  555,  18:  451 
Cited    in    American    S.    B.    Co.    v.    Chace,    16 

Wall.  531.  21  L.  ed.  371 — The  Lottawanna 
(Wilson  v.  Bell),  20  Wall.  218.  22  L.  ed. 
262— Edwards  v.  Elliott,  21  Wall.  556,  22 
L.  ed.  492 — Norton  v.  Swltzer,  93  IT.  S.  366, 
23  L.  ed.  907 — Johnson  v.  Chlcaf?o  &  P. 
Elevator  Co.  119  U.  S.  397,  30  L.  ed.  450, 
7  Sup.  Ct.  Rep.  254 — The  J.  B.  Rumbell. 
148  U.  S.  12,  37  L.  ed.  347,  13  Sup.  Ct. 
Rep.  498 — The  Circassian.  11  Blatchf.  478. 
Fed.  Cas.  No.  2,726— The  Edith,  5  Ben.  439, 
6  Nat.  Bankr.  Reg.  456,  Fed.  Cas.  No.  4,282 
—The  Self,  3  Blss.  349,  Fed.  Cas.  No.  12,- 
649— Pelham  v.  The  B.  F.  Woolsey,  3  Fed. 
464— The  B.  F.  Woolsey,  18  Blatchf.  352, 
4  Fed.  560— The  Canada,  7  Sawy.  185,  7 
Fed.  732— The  General  Tompkins,  9  Fed, 
621 — Stewart  v.  Potomac  Iferry  Co.  5 
Hughes,  376,  12  Fed.  299 — United  States  v. 
Burlington  &  H.  C.  Ferry  Co.  21  Fed.  337 — 
The  J.  F.  Warner,  22  Fed.  345— The  Sylvan 
Stream.  35  Fed.  315 — ^The  Menomlnle,  36 
Fed.  199 — State  ex  rel.  Raymond  v.  Voor- 
hles,  89  La.  Ann.  502,  4  Am.  St.  Rep.  274, 
2  So.  37— Atlantic  Works  v.  The  Glide,  157 
Mass.  525,  34  Am.  St.  Rep.  305,  33  N.  E. 
163 — John  Spry  Lumber  Co.  v.  The  C.  11. 
Green,  76  Mich.  328.  43  N.  W.  576— Wilson 
V.  Lawrence.  18  Hun,  67 — Brookman  v. 
Hamill,  43  N.  Y.  503,  3  Am.  Rep.  731— 
Balrd  v.  Daly,  57  N.  Y.  247,  15  Am.  Rep. 
488. 

88.  State  courts  can  exercise  jurisdiction, 
and  give  a  remedy  for  a  consequential 
injury  growing  out  of  a  maritime  tort  (for 
instance,  an  act  cftiiQJng  death)   where  no 


remedy  for  such  an  injury  exists  in  the  ad- 
miralty courts.  American  S.  B.  Co.  v.  Chace, 
16  Wall.  522,  21:369 

Cited  in  The  Lottawanna  (Wilson  v.  Bell)  20 
Wall.  218.  22  L.  ed.  262— Sherlock  v.  Ai- 
ling, 93  U.  S.  104,  23  L.  ed.  821— United 
States  V.  Ames,  99  U.  S.  43.  25  L.  ed.  300 — 
Scboonmaker  v.  Gllmore,  102  U.  S.  119,  26 
L.  ed.  95 — Manchester  v.  Massachusetts,  139 
U.  S.  263,  35  L.  ed.  166.  11  Sup.  Ct.  Rep. 
550_The  Charles  Morgan,  2  Fllpp.  278, 
Fed.  Cas.  No.  2,618 — Stewart  v.  l*otomac 
Ferry  Co.  6  Hughes,  376,  12  Fed.  299 — Tlie 
Max  Morris,  28  Fed.  884 — Greenwood  v. 
Westport,  63  Conn.  604,  60  Fed.  577 — 
Braithwaite  v.  Jordan.  5  N.  D.  216,  31  L.R. 
A.  247,  66  N.  W.  701— State  ex  rel.  Ray- 
mond V.  Voorhles,  39  I^.  Ann.  501.  4  Am. 
St.  Rep.  274.  2  So.  37 — Com.  v.  Manches- 
ter, 152  Mass.  246,  9  L.R.A.  243,  23  Am. 
St.  Rep.  820,  25  N.  B.  113— Sweetland  v. 
Chicago  &  G.  T.  B.  Co.  117  Mich.  343,  43 
L.R.A.  573,  75  N.  W.  1066— Merrltt  ft  C. 
Derrick  ft  Wrecking  Co.  v.  Tlce,  97  A  pp. 
DIv.  459,  89  N.  Y.  Supp.  1057— Balrd  v. 
Daly,  57  N.  Y.  241,  15  Am.  Rep.  488— Bart- 
lett  V.  Splcer,  75  N.  Y.  534— McDonald  v. 
Mallory,  77  N.  Y.  556,  33  Am.  Rep.  664 — 
The  Harrisburg  v.  Rickards,  43  Phila.  Leg. 
Int.  510. 

89.  A  suitor  may  have  a  remedy  in  a 
state  court  for  a  marine  tort  causing 
death  on  navigable  waters  even  if  the  ad- 
miralty courts  have  jurisdiction,  where  the 
right  of  action  was  created  by  a  state 
statute  and  enacted  subsequent  to  the  pass- 
age of  the  judiciary  act.  American  S.  B. 
Co.  V.  Chace,  16  Wall.  522,  21:369 
Cited  in  The  Atlas   (Phoenix   Ins.   Co.   v.  The 

Atlas)  93  U.  S.  316,  23  L.  ed.  866— The 
Harrisburg  (The  Harrisburg  v.  Rlckardri) 
119  U.  S.  208,  30  L.  ed.  360,  7  Sup.  Ct.  Rep. 
140 — Knapp,  8.  ft  Co.  Co.  v.  McCaffrey,  177 
U.  8.  646.  44  L.  ed.  925,  20  Sup.  Ct.  Rep. 
824 — Holmes  v.  Oregon  ft  C.  R.  Co.  6  Sawy. 
268,  5  Fed.  80— The  B.  B.  Ward,  17  Fed. 
457— The  Rosa,  53  Fed.  134— The  City  of 
Norwalk,  55  Fed.  105 — Re  Humboldt  Lum- 
ber Mfrs.  Asso.  60  Fed.  433 — Greenwood  v. 
Westport,  63  Conn.  604,  60  Fed.  577— The 
Transfer  No.  4,  9  C.  C.  A.  625,  20  U.  8.  App. 
570,  61  Fed.  368 — Bigelow  v.  Nickerson.  30 
L.R.A.  338,  17  C.  C.  A.  3,  34  U.  S.  App.  261, 
70  Fed.  116— The  Willamette,  31  L.R.A.  719. 
18  C.  C.  A.  371,  44  U.  S.  App.  26,  70  Fed. 
878 — Humboldt  Lumber  Mfrs'.  Asso.  v.  Chrls- 
topherson,  46  L.R.A.  283,  19  C.  C.  A.  488,  44 
U.  8.  App.  434,  73  Fed.  247— Sherlock  v. 
Ailing,  44  Ind.  198— Billings  v.  Breinig,  45 
Mich.  69,  7  N.  W.  722. 

ColHsion  cases. 

90.  A  case  of  collision  between  two  vessels 
is  an  admiralty  cause  of  which  state  courts 
have  no  jurisdiction.  The  Ad.  Hine  v. 
Trevor    (The  Hine  v.  Trevor)    4  Wall.  555, 

18:  451 
Cited   in   Schoonmaker  v.   Qilmore,   102   U.   8. 
119,  26  L.  ed.  95. 

91.  Courts  of  the  United  States,  as  courts 
of  admiralty,  do  not  have  exclusive  juris- 
diction of  suits  in  personam,  growing  out  of 
collisions  between  vessels  while  navigating 
the  Ohio  river.  Schoonover  v.  Gilmore,  102 
U.  S.  118,,  26:95 
Cited  in  Manchester  v.  Massachusetts,  139  V. 

I       S.  263,  35  L.  ed.  166,  11  Sup.  Ct.  Rep.  559 
— Knapp,  8.  &  Co.  Co.  v.  McCaflCrey,  177  U. 
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S.  047.  44  L.  cd.  925.  20  Sup.  Ct.  Rep.  824 
—Nonce  v.  Richmond  ft  D.  R.  Co.  33  Fed. 
4:>5— Braithwalte  v.  Jordan,  5  N.  D.  218.  31 
L.R.A.  248.  65  N.  W.  701— Duffy  ▼.  Gleason, 
26  Ind.  App.  182.  58  N.  E.  729— Cona.  v. 
Uuicbostor.  152  MasB.  246,  9  L.R.A.  236, 
33  Am.  St.  Rep.  820.  25  N.  E.  113— Billings 
r.  Breinlg,  45  Mich.  69.  7  N.  W.  722. 

Prize  cases. 

See  also  infra,   277. 

92-3.  The  Constitution  has  conferred  orig- 
inal jurisdiction  of  all  civil  causes  of  admi- 
ralty and  maritime  cognizance  (which  in- 
clude prixe  causes)  upon  the  Federal  courts. 
This  jurisdiction  has  been  vested  by  Con- 
gress in  the  district  courts;  and  is  exclusive 
of  state  courts  as  well  as  other  Federal 
courts.  The  Admiral  v.  United  States  (The 
Admiral)   3  Wall.  603,  18:  58 

ilhss  V.  The  Betsey,  3  Dall.  6,  1:485 

The  Belfast  v.  Boon  (The  Belfast)  7  Wall. 

624,  19:  266 

Cited  in  Manchester  v.  Massachusetts,  139  U. 
S.  263,  35  L.  ed.  166,  11  Sup.  Ot.  Rep.  550 
—Com.  T.  Mandhester.  152  Mass.  246,  9  L. 
UJk.  243,  28  Am.  St.  Rep.  820,  25  N.  E.  113. 

SbtIiii?  of  oommon-law  remedy. 

94.  The  cognizance  of  civil  causes  of  ad- 
miralty and  maritime  jurisdiction  vested  in 
the  circuit  courts  of  the  United  States  by 
the  9th  section  of  the  judiciary  act,  has  been 
made  exclusive  by  Congress,  saving  the 
right  of  the  common-law  remedy.  The  Moses 
Tavlor  v.  Hammons  (The  Moses  Taylor)  4 
will.  411,  18:397 

Viitd  in  The  Iltne  v.  Trevor  (The  Ad.  Hino 
v.  Trevor)  4  Wall.  562,  18  L.  ed.  453— The 
Belfast  (The  Belfast  v.  Boon)  7  Wall.  644, 
19  L.  ed.  272 — Leon  v.  Galceran,  11  Wall. 
191.  20  L.  ed.  76— Chicago  &  N.  W.  R.  Co. 
V.  Wbitton.  13  Wall.  288,  20  L.  ed.  577— 
American  S.  B.  Co.  v.  Chase,  16  Wall.  531. 
21  I^  ed.  371— Gaines  v.  Fuentes,  92  U.  S. 
18.  23  L.  ed.  527 — Claflln  v.  Houseman.  93 
U.  8.  137,  23  L.  ed.  838,  15  Nat.  Bankr. 
Rej;.  54 — Schoonmakcr  v.  Gilmore,  102  U. 
8.  119.  26  L.  ed.  95 — Johnson  v.  Chicago  & 
P.  Elevator  Co.  119  D.  S.  397,  30  L.  ed. 
450,  7  Sup.  Ct.  Rep.  254 — The  J.  B.  Rum- 
bell,  148  U.  8.  12,  37  L.  ed.  347,  13  Sup. 
Ct.  Rep.  498— The  Glide.  167  U.  8.  616.  42 
L.  ed.  209,  17  Sup.  Ct.  Rep.  930 — Knapp, 
8.  ft  Co.  Co.  V.  McCaffrey,  177  U.  S.  640. 
44  L.  ed.  923.  20  Sup.  Ct.  Rep.  824 — The 
Robert  W.  Parsons  (Perry  v.  Haines)  191 
C.  8.  24,  48  L.  ed.  76,  24  Sup.  Ct.  Rep.  8— 
The  America.  1  liOW.  Dec.  178.  Fed.  Cas. 
No.  289 — The  Circassian,  11  Blatchf.  478, 
Fed.  Cas.  No.  2,726— The  Edith,  5  Ben.  439, 
Fed.  Cas.  No.  4,282 — Francis  v.  The  Harrl- 
»5on,  1  Sawy.  356,  2  Abb.  (U.  8.)  78.  Fed. 
('as.  No.  5,038— Harrison  v.  Hadley,  2  Dill. 
235.  Fed.  Cas.  No,  6,137— Haalett  v.  T»io 
Enterprise,  Fed.  Cas.  No.  6.197 — The  Is- 
laad  City,  1  Low.  Dec.  377.  Fed.  Cas.  No. 
7.109 — Jackson  v.  The  Klnnie,  8  Am.  L. 
Reg.  N.  S.  473.  Fed.  Cas.  No.  7,137— The 
Hisioori,  3  Ben.  514.  Fed.  Cas.  No.  9.652— 
The  Sailor  Prince.  1  Ben.  468,  Fed.  Cas.  No. 
12,21  SI— Re  Scott,  1  Abb.  (U.  S.)  340,  3 
Nat.  Bankr.  Reg.  745.  Fed.  Cas.  No.  12,517 
—The  Belt,  3  Bias.  347,  Fed.  Cas.  No.  12,- 
649 — United  States  v.  Athens  Armory.  2 
Abb.  (U.  8.)  139.  Fed.  Cas.  No.  14,473— 
Wbittaker  v.  The  J.  A.  Travis,  Fed.  Cas. 
No.  17,599— Ex  parte  Houghton.  7  Fed.  658 
U.  S.  Dig. 


— Ex  parte  Houghton,  8  Fed.  902 — Stewart 
V.  Potomac  Ferry  Co.  5  Hughes.  382,  12 
Fed.  304 — The  Arkansas,  5  McCrary.  373, 
17  Fed.  389— United  States  v.  Burlington 
ft  H.  C.  Ferry  Co.  21  Fed.  337— The  Sylvan 
Stream,  35  Fed.  315— The  Menominie,  36 
Fed.  199 — The  John  C.  Sweeney.  55  Fed. 
543— The  Willamette  Valley,  62  Fed.  29(i — 
The  Willamette  Valley,  71  Fed.  714 — The 
Fred  M.  Lawrence,  36  C.  C.  A.  633,  94  Fed. 
1018— The  Prlscllla,  106  Fed.  740— The 
Mist  V.  Martin.  41  Ala.  718 — Murphey  v. 
Mobile  Trade  Co.  49  Ala.  438 — Bralthwalte 
V.  Jordan.  5  N.  D.  218,  31  L.R.A.  248,  65 
N.  W.  701— The  Montauk  v.  Walker,  47  111. 
337— The  E.  P.  Dorr  v.  Waldron.  62  111. 
226,  14  Am.  hep.  86— Glndele  v.  Corrlgan, 
129  111.  587.  16  Am.  St.  Rep.  292,  22  N.  E. 
516 — Knapp,  S.  ft  Co.  Co.  v.  McCaffrev, 
178  111.  121,  69  Am.  St.  Rep.  290,  52  N.  E. 
898— Glndele  v.  Corrlgan,  28  111.  App.  483 
— McCaffrey  v.  Knapp,  S.  ft  Co.  Co.  74  111, 
App.  98 — Ford  v.  Fuget.  29  Ind.  53 — Slnton 
V.  The  R.  R.  Roberts,  46  Ind.  479 — Home 
Ins.  Co.  V.  North  Western  Packet  Co.  32 
Iowa.  243,  7  Am.  Rep.  18;j — Stewart  v.  Har- 
ry, 3  Bush.  443 — Haeberle  v.  Barrlnger,  29 
La.  Ann.  411 — Copp  v.  TjOulsvllle  ft  N.  R. 
Co.  43  La.  Ann.  514,  12  L.R.A.  726,  26  Am. 
St.  Rep.  108.  9  So.  441— Allamby  v.  Cun- 
ningham. 72  Me.  13:J — Warren  v.  Kelloy,  80 
Me.  527,  15  Atl.  49 — Foster  v.  The  Richard 
Busteed,  100  Mass.  410,  1  Am.  Rep.  125— 
Swain  V.  Knapp,  32  Minn.  431,  21  N.  W. 
414 — Dever  v.  The  Hope,  42  Miss.  718,  2 
Am.  Rep.  643 — Hunter  v.  St.  Louis  ft  M. 
Valley  Transp.  Co.  25  Mo.  App.  662 — Burke 
Mfg.  Co.  V.  The  A.  Saltzman,  42  Mo.  App. 
91 — P'ltzgerald  v.  Fitasgerald  ft  M.  Constr. 
Co.  41  Neb.  468,  59  N.  W.  838 — Re  Haines. 
52  App.  Div.  556,  65  N.  Y.  Supp.  350— Bird 
V.  The  Josephine.  50  Barb.  509 — Chlsholm 
V.  Northern  Transp.  Co.  61  Barb.  389 — Bird 
V.  The  Josephine,  39  N.  Y.  27 — Brookman 
V.  Hamlll,  43  N.  Y.  559.  3  Am.  Rep.  731— 
The  Petrel  v.  Dumont.  28  Ohio  St.  610,  22 
Am.  Rep.  397— The  Willapa,  25  Or.  76,  34 
Pac.  089 — Rutherford  v.  The  Omen,  32 
Phila.  Leg.  Int.  420,  10  Phila.  369— Com. 
ex  rel.  Price  v.  Dale,  3  Pa.  Co.  Ct.  35*— 
Chase  v.  American  S.  B.  Co.  9  R.  I.  432, 
11  Am.  Rep.  274 — Memphis  Dry  Dock  Co. 
V.  Waggoner,  10  Helsk.  511 — Campbell  v. 
Sherman,  35  Wis.  107 — Weston  v.  Morse,  40 
Wis.  459. 

95.  The  judiciary  act  of  1789,  giving  ex- 
clusive jurisdiction  to  the  district  courts  in 
admiralty  or  maritime  cases,  saves  to  suit- 
ors in  all  cases  the  right  of  a  common-law. 
remedy,  where  the  common  law  is  competent 
to  give  it.  Moran  v.  Sturges,  154  U.  S. 
256,  14  Sup.  Ct.  Rep.  1019,  38:  981 
Cited  in  Jervey  v.  The  Carolina,  66  Fed.  1015. 

96.  Section  9  of  the  judiciary  act  of  1789, 
"saving  and  re.serving  to  suitors  in  nil  cases 
a  common-law  remedy  where  the  common 
law  is  competent  to  give  it,"  makes  such 
common-law  remedy  merely  concurrent 
with,  not  exclusive  of,  admiralty.  Waring 
v.  Clarke,  5  How.  441,  12:  226 
Cited   in    Bryan   v.    United    States,   6   Ct.    CI. 

134 — Ashbrook  v.  The  Golden  Gate.  New- 
berry, Adm.  302,  Fed.  Cas.  No.  574 — Hill 
v.  The  Golden  Gate,  6  Am.  L.  Reg.  291.  Fed. 
Cas.  No.  6.491 — The  Belfast  v.  Boon,  41 
Ala.  63 — Warner  v.  The  Uncle  Sam.  9  Cnl. 
732 — Home  Ins.  Co.  v.  Northwestern  Packet 
Co.  32  Iowa,  243,  7  Am.  Rep.  183. 
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97.  The  clause  in  the  act  of  1789,  saving 
to  suitors  in  all  cases  the  right  of  a  common- 
law  remedy  where  the  common  law  is  com- 
petent to  give  it,  was  not  intended  to  with- 
draw such  cases  from  the  cognizance  of  the 
admiralty  courts  of  the  United  States,  but 
simply  to  leave  a  concurrent  jurisdiction 
over  them  in  the  common- law  courts.  New 
Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank, 
6  How.  344,  12:  465 
Cited  In  Allen  v.  Newberry,  21  How.  246,  16 

L.  ed.  112— The  Belfast  (Belfast  v.  Boon) 
7  Wall.  638.  19  L.  ed.  270— Moran  v. 
Sturges,  154  U.  S.  276,  38  L.  ed.  988,  14 
Sup.  Ct.  Rep.  1019 — Bryan  v.  United 
States,  6  Ct.  CI.  134 — Atkins  v.  Fibre  Dlii- 
Integratlng  Co.  1  Ben.  120,  Fed.  Gas.  No. 
600 — Atkins  v.  Fibre  D.  Co.  7  Blatchf.  570, 
Fed.  Cas.  No.  602 — The  Circassian,  12 
Am.  L.  Beg.  N.  S.  204,  Fed.  Cas.  No.  2,- 
720a— The  Globe,  2  Blatchf.  430,  Fed. 
Cas.  No.  5,483 — ^Gloucester  Ins.  Co.  v. 
Younger,  2  Curt.  C.  C.  333,  Fed.  Cas.  No. 
5,487 — Just!  Pon  v.  The  Arbustci,  Fed.  Cas. 
No.  7,589 — The  Leonard,  3  Ben.  266,  Fed. 
'  Cas.  No.  8,206 — McAllister  v.  The  Sam  Kirk- 
man,  1  Bond.  382,  Fed.  Cas.  No.  8,658 — 
Merritt  v.  Sackett,  Fed.  Cas.  No.  9,484 — 
Poag  V.  The  McDonald,  Fed.  Cas.  No.  11,239 
.  — Ransom  v.  Mayo,  Fed.  Cas.  No.  11,571a — 
Taylor  v.  The  Royal  Saxon,  1  Wall.  Jr.  823, 
Fed.  Cas.  No.  18,803 — United  States  v.  New 
Bedford  Bridge,  1  Woodb.  &  M.  457,  Fed. 
Cas.  No.  15,867 — Whittaker  v.  The  J.  A. 
Travis,  Fed.  Cas.  No.  17,599 — The  T.  A. 
Goddard,  12  Fed.  184 — The  Bremena  v. 
Card,  88  Fed.  145 — Murray  v.  Chicago  & 
N.  W.  R.  Co.  62  Fed.  28 — The  Belfast  v. 
Boon,  41  Ala.  71 — Home  Ins.  Co.  v.  North 
Western  Packet  Co.  32  Iowa,  243,  7  Am. 
Rep.  183 — Reynolds  v.  Steamboat  Favorite, 
10  Minn.  193,  Gil.  155 — Chase  v.  American 
S.  B.  Co.  9  R.  I.  430,  11  Am.  Rep.  274. 

98.  Jurisdiction  of  state  courts  in 
cases  involving  common-law  rights  solely, 
lilthough  the  circumstances  give  rise  to  a 
concurrent  right  of  action  in  admiralty,  is 
not  ousted  by  the  judiciary  act  of  1789,  giv- 
ing Federal  courts  exclusive  jurisdiction  of 
admiralty  causes,  but  "saving  to  suitors  in 
all  cases  the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to  give 
it."  Chappell  v.  Bradshaw,  128  U.  S.  132, 
9  Sup.  Ct.  Rep.  40,  32:  369 
Cited  In  Duffy  v.  Gleason,  26  Ind.  App.  181, 

58  N.  E.  729. 

99.  A  state  statute  providing  for  the  seiz- 
ure of  a  vessel,  on  filing  a  petition  similar 
in  substance  to  a  libel,  and  allowing  a  pro- 
ceeding in  rem  against  her  without  any  pro- 
ceediilg  against  the  owners,  is  not  within 
the  9th  section  of  the  act  of  1789,  which 
"saves  to  suitors  the  right  of  a  common-law 
remedy."  The  Ad.  Hine  v.  Trevor  (Tlie 
Hine  v.  Trevor)  4  Wall.  555,  18:  451 
Cited  In  Comings  v.  The  Ida  Stockdale.   Fed. 

Cas.  No.  3,052— The  Selt,  3  Biss.  347,  Fed. 
Cas.  No.  12,649 — Whittaker  v.  The  J.  A. 
Travis,  Fed.  Cas.  No.  17,599 — People  v.  The 
America,  34  Cal.  680 — Tyler  v.  Registra- 
tion Ct.  Judges,  175  Mass.  99,  61  L.R.A. 
444,  56  N.  E.  812. 

100.  Notwithstanding  the  vesting  of  the 
ezcluaiye  jurisdiction  of  admiralty  cases  in 


courts  of  the  United  States,  attachment 
proceedings  may  be  had  against  the  owner 
or  part  owner  of  a  vessel,  and  his  interest 
therein  subjected  to  sale,  in  the  common- 
law  courU  of  a  state,  where  the  owner  is 
sued  personally  but  cannot  be  served  with 
process.  The  Ad.  Hine  v.  Trevor  (The  Hine 
V.  Trevor)  4  Wall.  555,  18:  451 

Cited  In  Leon   v.   Galceran,   11   Wall.   191,   20 

L.  ed.  76 — American  S.  B.  Co.  v.  Chase,  16 

Wall.  633,  21  L.  ed.  372. 

o.  Jurisdiction    as     hetivcen    Different 

IHstricta, 

Effect   of    Suing   for   Similar   Violation    in 
Another  District,  see  Action  or  Suit,  59. 

101.  It  is  the  place  of  seizure,  and  not  the 
place  of  committing  the  offense,  which  de- 
cides the  jurisdiction.  United  States  v.  The 
Betsey  &  Charlotte,  4  Cranch,  443,      2:  673 

102.  The  district  court  of  the  United 
States  for  the  district  of  New  Jersey  has 
jurisdiction  of  a  suit  in  admiralty  in  per- 
sonam, against  a  New  York  corporation, 
where  it  acquires  such  jurisdiction  by  the 
seizure,  under  process  of  attachment,  of  a 
vessel  belonging  to  such  corporation,  when 
such  vessel  is  afloat  in  the  Kill  van  Kull, 
between  Staten  Island  and  New  Jersey,  at 
the  end  of  the  dock  at  Bayonne,  New  Jersey, 
at  a  place  at  least  300  feet  below  low-water 
mark,  and  is  fastened  to  said  dock  by  means 
of  a  line  running  from  the  vessel  and  at- 
tached to  piles  on  the  dock.  Re  Devoe  Mfg. 
Co.  108  U.  S.  401,  2  Sup.  Ct.  Rep.  894, 

27:7e4 
Distinguished  in   Ex  parte  Pennsylvania,   109 
U.  S.   176,  27  L.  ed.  895,  3  Sup.   Ct.  Bep. 
84. 

Cited  In  Be  Louisville,  134  U.  S.  490,  33  L. 
ed.  993,  10  Sup.  Ct.  Rep.  587— Barrett  ▼. 
United  States,  169  U.  B.  221,  42  L.  ed.  724, 
18  Sup.  Ct.  Rep.  332 — The  Sarah  B.  Ken- 
nedy,  25  Fed.  571— The  Norma,  32  Fed.  411 
— Beekman  v.  Hudson  River  W.  S.  R.  Co. 
35  Fed.  10— The  Uungarla,  41  Fed.  109-  - 
Atlantic  Dredf^lng  Co.  v.  Bergen  Neck  tt. 
Co.  44  Fed.  208— The  L.  B.  X.  88  Fed.  293 
— Pouppirt  V.  Elder  Dempster  Shipping,  122 
Fed.  988. 

103.  Where  the  vessel  at  fault  in  a  col- 
lision has  not  been  libeled  to  answer  for  the 
loss  resulting  from  the  collision,  and  no 
suit  therefor  has  been  commenced  against 
her  owner,  proceedings  to  limit  the  owner*8 
liability,  under  the  act  of  Congress,  may 
be  instituted  by  such  owner  in  the  district 
court  of  the  district  in  which  the  vessel 
being  at  that  time  subject  to  the  control 
of  that  court  for  the  purposes  of  the  case. 
Morrison  v.  District  Court  (Re  Morrison) 
147  U.  S.  14,  13  Sup.  a.  Rep.   246, 

37:60 
Cited  in  Oregon  R.  &  Nav.  Co.  v.  Balfour, 
179  U.  S.  56,  45  L.  ed.  84,  21  Sup.  Ct  Rep. 
28 — ^The  H.  F.  Dimocic,  23  C.  C.  A.  134,  83 
U.  S.  App.  647,  77  Fed.  237— Oregon  R.  A 
Nav.  Co.  V.  Balfour,  33  C.  C.  A.  60,  61  U. 
8.  App.  160,  00  Fed.  298. 

104.  It  is  not  necessary,  in  order  to  bos- 
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tain  the  proceeding  for  limited  liability  that 
the  owner   of    the    injured  vessel  or   persons 
claiming     damages     should     be     personally 
served   with    notice   thereof  within   the   dis- 
trict where   such   proceedings  are  taken,  or 
that  the  vessel   doing  the  injury  should  be 
taken  and  held  hy  the  court.     Morrison  v. 
District  Court   (Re  Morrison)  147  U.  8.  14, 
13  Sup.  Ct.  Rep.  246,  37:  60 

105.  The  law  does  not  connect  an  illegal 
aeizure  of  an  American  ship  in  a  foreign 
country  with  the  subsequent  seizure  by  the 
dvil  authority,  within  the  jurisdiction  and 
nnder  the  process  of  the  district  court,  so 
as  to  annul  the  proceedings  of  that  court 
against  the  vessel.  The  Richmond  v.  United 
SUtes,  9  Cranch,  102,  3:  670 

Oatsfde  of  defendant's  residence. 

106.  A  cause  of  admiralty,  under  the 
judiciary  act  of  1789,  is  not  a  civil  suit  in- 
cluded within  the  prohibition  of  that  act 
ai^inst  bringing  suit  outside  of  the  district 
in  which  defendant  resides  or  is  found.  At- 
kins V.  Fiber  Disintegrating  Co.,  18  Wall. 
272,  21 :  841 
Cited  in  Hawaii  v.   Manklchi,   190  U.   S.  2ia, 

47  Lu  ed.  1021.  23  Sup.  Ct.  Rop.  787— Van 
Patten  v.  Chicago.  M.  ft  St.  P.  R.  Co.  74 
Fed-  987 — Poupplrt  v.  Elder  Dempster  Ship- 
pii«,  122  Fed.  988. 

107.  The  provision  of  the  act  of  Congress 
of  March  3,  1887,  24  SUt.  at  L.  552,  U.  S. 
Comp.  Stat.  1901,  p.  508,  chap.  373.  §  1, 
that  no  ciTil  suit  shall  be  brought  before  a 
drcnit  or  district  court  against  any  person 
in  any  other  district  than  that  whereof  he 
18  an  inhabitant,  has  no  application  to 
causes  of  admiralty  and  maritime  jurisdic- 
tion. Re  Louisville  Underwriters,  134  U. 
S.  488.  10  Sup.  Ct.  Rep.  587.  33:  991 
Cit€4   Id    Logan    r.   United   States,    144    U.    S. 

301.  36  L.  ed.  442.  12  Sup.  Ct.  Rep.  617— 
Shaw  ▼.  QaiDcy  MIn.  Co.  (Kx  parte  Shaw) 
145  U.  8.  453,  .36  L.  ed.  773,  12  Sup.  Ct. 
Rep.  935 — Re  Hohorst,  150  U.  S.  601.  37 
L.  ed.  1214,  14  Sup.  Ct.  Rep.  221— Van 
Dresser  v.  Oregon  R.  &  Nav.  Co.  48  Fed. 
205 — United  States  v.  Southern  P.  R.  Co. 
63  Fed.  485 — King  v.  McLean  Asylum,  26 
L.R.A.  785.  12  C.  C.  A.  145,  21  U.  S.  App. 
481,  64  Fed.  334— Union  Switch  &  Signal 
Co.  ▼.  Hall  Signal  Co.  65  Fed.  626 — The 
Willamette,  31  L.R.A.  718,  18  C.  C.  A.  360, 
44  U.  S.  App.  26,  70  Fed.  877— Van  Patten 
▼.  Cbicaeo.  M.  ft  St.  P.  R.  Co.  74  Fed.  087 
— Piatt  ▼.  Massachusetts  Real-Estate  Co.  103 
Fed.  707. 

108.  A  court  of  admiralty  in  one  judicial 
difttrirt  of  the  United  States  can  exercise 
jurisdiction  against  an  inhabitant  of 
another  district  by  an  attachment  of  his 
goods.  New  England  Mut.  Ins.  Co.  v.  De- 
troit Sl  C.   Steam  Nav.  Co.  18   Wall.   307, 

21:846 
Atkins  ▼.  Fiber  Distintegrating  Co.  18  Wall. 
272,  21 :  841 

Cited  In  Cushiog  v.  Laird,  107  U.  S.  76,  27 
L.  ed.  394,  2  Sup.  Ct.  Rep.  196 — Re  Louis- 
ville Underwriters,  134  U.  S.  490,  33  L.  i^. 
993.  10  Sup.  Ct.  Rep.  687 — I-.ee  v.  Thooip- 
Bon.  3  Woods.  171.  Fed.  Cas.  No.  8.202— 
The  Norma,  32  Fed.  414 — Card  v.  Hinos, 
36  Fed.  575 — The  Bremena  v.  Card,  38  Fed. 
145. 


109.  A  libel  in  admiralty  in  personam 
may  be  maintained  against  a  corporation  by 
attachment  of  its  goods  in  a  aistrict  not 
within  the  state  in  which  it  was  incorpo- 
rated. Re  Louisville  Underwriters,  134  U. 
S.  488,  10  Sup.  Ct.  Rep.  587,  33:  991 

Jurisdiction   of   district   where   seizure 
made  or  property  found. 

See  also  Duties,  588. 

110.  The  district  court  of  the  district 
where  the  seizure  was  made,  and  not  where 
the  offense  was  committed,  has  jurisdiction 
of  proceedings  in  rem  for  an  alleged  for- 
feiture.    The   Merino,  9  Wheat.   391, 

6:  118 

111.  Libels  in  rem  may  be  prosecuted  in 
any  district  where  the  property  is  found. 
Coggeshall  v.  United  States  (The  Slavers) 
2  Wall.  383,  17:911 
Cited  in  The  Belfast   (The   Belfast  v.   Boom 

7  Wall.  643,  19  L.  ed.  272— The  Haggle 
Hammond  (The  Maggie  Hammond  v.  Mor- 
land)  0  Wall.  457,  19  L.  ed.  780— The  Hi.^ 
teor,  Fed.  Cas.  No.  9,498 — Jcrvey  v.  The 
Carolina,  66  Fed.  1016 — ^Remsen  v.  Hilgert, 
17  Phila.  188. 

112.  Marine  torts  may  be  prosecuted  in 
personam  in  any  district  where  the  offend- 
ing party  resides,  or  in  rem  whenever  the 
offending  thing  is  found  to  be  within  the 
jurisdiction  of  the  court  issuing  the  process. 
Commercial  Transp.  C^o.  v.  Fitzhugh  (The 
Commerce)  1  Black,  574,  17:  107 
Cited  In  Merchants*  Mut.   Ins.  Co.  v.  Baring, 

20  Wall.  163,  22  L.  ed.  252— Klllam  v.  Tho 
Eri,  3  Cliff.  458,  Fed.  Cas.  No.  7,765— Town 
V.  The  Western  Metropolis,  28  How.  Pr.  288, 
Fed.  Cas.  No.  14,114 — Town  v.  The  Western 
Metropolis,  28  How.  Pr.  288. 

113.  The  forcible  taking  of  a  vessel  in 
navigable  waters,  if  without  warrant  of 
law,  is  a  marine  tort,  cognizable  in  a  cause 
of  possession  in  admiralty  by  any  district 
court  of  the  United  States  which  finds  the 
vessel  within  the  territorial  limits  of  its 
process.  Re  Fassett,  142  U.  S.  479,  12  Sup. 
Ct.  Rep.  295,  35:  1087 
Cited  in    Schoenfeld   v.   Hendriclcs,   152   U.   8. 

604,  38  L.  ed.  602,  14  Snp.  Ct.  Rep.  754— 
DeLlma  v.  Bidwell,  182  U.  8.  176,  45  L.  i^d. 
1048,  21  Sup.  Ct  Bep.  743. 

Where  seizure  made  on  high   seas  or 
in  foreign  territory. 

Jurisdiction  as  between  Different  Courts 
of  Crimes  upon  Vessels  in  Harbors, 
see  Courts,  1437,  1447. 

See  also  infra,  132-146 ;  Prize  and  Cap- 
ture, 57. 

114.  If  the  seizure  is  made  on  the  high 
seas  or  within  the  territory  of  a  foreign 
power,  the  jurisdiction  is  conferred  on  the 
court  of  the  district  where  the  property  is 
carried  and  proceeded  against.  The  Merino, 
9  Wheat.  391,  6:  118 
Cited    In    The    Peterhoff,    Blatchf.    Prise    Cas. 

505,  Fed.  Cas.  No.  11,024 — ^The  Washing- 
ton, 4  Blatchf.  103,  Fed.  Cas.  No.  17,221. 

115.  A  municipal  seizure  within  the  ter- 
ritory of  a  foreign  power  does  not  oust  the 
jurisdiction  of  the  Federal  court  into  whose 
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diBtrict   the    property    may    be    carried    for 

adjudication.     The     Richmond     v.     United 

States,  9  Cranch,  102,  3:  670 

Cited  In  The  Merino,  9  Wheat.  403,  6  L.  ed. 

121— Ker  v.    Illinois.    119   U.    S.  444,   30   L. 

ed.  424.  7  Sup.  Ct.  Rep.  225— United  States 

V.   Rauscher,   119   U.   S.   435.   30   L.  ed.  434, 

7  Sup.  Ct.  Rep.  234— Re  Johnson,  167  U.  S. 

126,  42  L.  ed.  105,   17   Sup.   Ct.   Rep.  735  - 

United  States  v.  Arms  &  Ammunitions,  Fed. 

Cas.  No.  14,466a— United  States  v.  129  Pack- 

a«peB,   2   Am.   L.   Reg.   N.    S.   428,   Fed.    Cas. 

No.  15,941. 

Crimes. 

Consular  Tribunal,  see  Diplomatic  and 
Consular  Officers,  19. 

116.  The  circuit  court  of  the  United 
States  for  the  district  of  Maryland  had 
jurisdiction  to  try  an  indictment  for  murder 
committed  at  Navassa  Island,  that  being  the 
district  into  which  the  offender  was  first 
brought  from  such  island.  Jones  v.  United 
States,  137  U.  S.  202,  11  Sup.  Ct.  Rep.  80, 

34:  691 
Cited  in  Mahaffey  v.  Territory,  11  Okla.  225, 
66   Pac.   342 — Barclay    ▼.   United   States,    11 
Okla.  509,  60  Pac.  798. 

117.  Under  the  act  of  March  3,  1825, 
where  a  prisoner  who  had  committed  an 
assault  with  a  deadly  weapon,  upon  the 
high  seas,  out  of  the  jurisdiction  of  any 
state  or  district,  and  had  been  taken  into 
custody  by  the  master  of  an  American  ves- 
sel, was  brought  first  into  the  eastern  dis- 
trict of  New  York,  where  the  vessel  lay  in 
the  lower  quarantine  anchorage  in  New 
York  harbor,  and  there  delivered  to  the 
harbor  police,  and  carried  by  them  to  the 
city  of  New  York,  whore  he  was  delivered 
to  the  marshal  of  the  southern  district  of 
New  York,  and  a  warrant  for  his  arrest 
first  issued  in  that  district,  the  southern 
district  of  New  York  had  jurisdiction  for 
the  trial  of  the  offense.  United  States  v. 
Arwo,  19  Wall.  486,  22:  67 
Cited    in    Jones    v.    United    States,    137    U.    S. 

212,  34  L.  ed.  695,  11  Sup.  Ct.  Rep.  80. 

d.  Places,  Waters,  and  Voyages  within 

Jurisdiction. 

1.  In  Oeneral. 

Locality  within  which  Vessel  may  be  Seized, 
see  International  Law,  13-15. 

What  Waters  are  Public  or  Navigable,  see 
Waters,   I.   a. 

Relative  Rights  of-  State  and  United  States 
in  Navigable  Waters,  see  Waters,  1.  b. 

118.  Locality  is  the  test,  in  cases  of  tort, 
by  which  to  determine  the  question  whether 
the  wrongful  act  is  one  of  admiralty  cogni- 
zance. Commercial  Transp.  Co.  v.  Fitzhugh 
(The  Commerce)  1  Black,  574,  17:  107 
Cited    In    The    Slavers    (Coggeshall    v.    United 

States)  2  Wall.  403.  17  L.  ed.  915— The  Bel- 
fast (The  Belfast  v.  Boon)  7  Wall.  637,  19 
L.  ed.  270 — The  MaRgle  Hammond  (The 
Magfiric  Hammond  v.  Morland)  9  Wall.  457, 
19  L.  ed.  780 — American  S.  B.  Co.  v.  Chase, 
16  Wall.  531,  21  L.  ed.  372 — ^The  Ix)ttawan- 
oa    (Rodd   v.   llcartt)    21    Wall.   587,   22   L. 


.  ed.  6G6 — Four  .Packaffes  v.  United  States 
(Seitz  v.  United  States)  97  U.  S.  U2,  24 
L.  ed.  1032— Re  Garnett.  141  U.  S.  14,  35 
L.  ed.  634,  11  Sup.  Ct.  Rep.  840 — Panama 
II.  Co.  v.  Napier  Shipping  Co.  166  U.  S. 
285,  41  L  ed.  1005,  17  Sup.  Ct.  Rep.  572 — 
The  Robert  W.  Parsons  (Perry  v.  Haines i 
191  U.  S.  35,  48  L.  ed.  81,  24  Snp.  Ct  Rep. 
8 — The  Avon,  Brown,  Adm.  178,  Fed.  Cas. 
No.  680— The  Brooklyn.  2  Ben.  551,  Fed. 
Cas.  No.  1,938 — The  Cheeseman  v.  2  Ferry 
Boats,  2  Bond,  369,  Fed.  Cas.  No.  2,633 — 
The  Leonard,  3  Ben.  269,  Fed.  Cas.  No. 
8,25(5 — The  Mary  Washington,  1  Abb.  (IT. 
S.)  8,  Fed.  Cas.  No.  9,229— The  Russia.  3 
Ben.  476,  Fed.  Cas.  No.  12,168— Simpson 
v.  The  Ceres,  36  Phlla.  Leg.  Int.  339.  Fed. 
Cas.  No.  12,881— Thurber  v.  The  Fannie,  8 
Ben.  435,  Fed.  Cas.  No.  14,014— The  Mary 
Washington,  Chase,  Dec.  130 — Holmes  v. 
Oregon  &  C.  R.  Co.  6  Sawy.  266,  5  Fed.  78 
— United  States  v.  Burlington  &  H.  County 
Ferry  Co.  21  Fed.  336 — The  Hungarla,  41 
Fed.  112 — The  Belfast  v.  Boon,  41  Ala.  63  — 
Kalleck  v.  Seering,  161  Mass.  471,  42  Am. 
St.  Rep.  421,  37  N.  E.  450— John  Spry 
Lumber  Co.  v.  The  C.  H.  Green,  76  MIcb. 
^26,  43  N.  W.  576 — Griswold  v.  The  Ottoi*. 
12  Minn.  468,  93  Am.  Dec.  239,  Gil.  364  - 
Concord  Mfg.  Co.  v.  Robertson,  66  N.  fl. 
5,  18  L.R.A.  682,  25  Atl.  718 — Bentlclda 
Estate,  7  W.  N.  C.  576. 

119.  Admiralty  jurisdiction  is  confined  to 
maritime  matters,  and  in  the  case  of  torts 
is  dependent   upon   the  locality   of   the   act. 
Hough    v.   Western   Transp.   Co.    (The    Ply- 
mouth) 3  Wall.  20,  18:  125 
Cited  in  Lake  Shore  ft  M.  S.  R.  Co.  v.  Coch- 
ran,   Fed.    Cas.    No.    7,996 — Re    Ix»ng    Islnnd 
N.    8.    Pass,   ft    Freight   Transp.    Co.   5    Kt-d. 
606 — Boston   v.   Crowley,  38   Fed.   204 — S'll- 
llvan  v.  Lake  Superior  Elevator  Co.  56  Kod. 
735 — State  ex  rel.  Raymond  v.  Vooihies,   o9 
La.  Ann.  502,  4  Am.  St.  Rep.  274.  2  So.  J7 
— Etherldge   v.   Philadelphia,   42   Phlla.    Ia^r. 
lot.    491— Simpson    v.    The    Ceres,    14    Phlla. 
524,    36    Phlla.    Leg.    Int.    339.    7    W.    N.    C. 
576,    Fed.    Cas.   No.    12,8Sl  — Buzzell    v.    An- 
drews.   18    Phlla.    539— Riddle's    Estate,    17 
W.  N.  C.  224. 

120.  The    jurisdiction    of    courts    of    ad- 
miralty,   in    matters    of    contract,    depends 
upon    the    nature   of   the    contract:    but    in 
torts   and   collision    it   depends   entirely   on 
locality.     Philadelphia,   W.   &  B.   R.   Co.   v. 
Philadelphia  &  H.  de  G.  Steam  Towboat  Co., 
23   How.  209,  16:  433 
Waring  v.   Clarke,  5  How.   441,         12:  226 
Cited  In  New  Jeraey   Steam  Nav.   Co.  v.   Mer- 
chants*  Bank.  6   How.   394,   12  L.  ed.  487  — 
U^athers   v.   Blessing,    105   U.   S.   630.   26    L.. 
ed.   1104— Re   Fasselt,   142  U.   S.   485,  35    L. 
ed.   1089,  12  Sup.   Ct.  Rep.  295— The  Atlan- 
tic, Abb.  Adm.  469,  Fed.   Cas.  No.  620— The 
G.   H.   Starbuck,   5   Ben.   55,   Fed.    Cas.    No. 
5^378 — The  Kate  Tremaine,  5  Ben.  66,   Fed. 
Cas.     No.     7,622— McGulre    v.     The    Golden 
Gate,  McAll.  108,  Fed.  Cas.  No.  8,815— Phil- 
adelphia &  H.   DeG.   Steam  Towboat   Co.   v. 
Philadelphia,  W.  &  B.  R.  Co.  5  Am.  L.  Reg. 
283,    Fed.    Cas.    No.    11,085 — ^The   Plzarro    v. 
Matthias,  10  N.  Y.  Legal  Olw.  98,  Fed.  Cas. 
No.    11,199— Smith   V.   Wilson,   31    How,   Pr. 
275,    Fed.    Cas.    No.    13.128 — Gerrlty   v.   The 
Kate    Cann,  2  Fed.   243 — Holmes  v.  Oregon 
&   C.   R.    Co.   6   Sawy.   266,   5   Fed.  77— The 
Liberty  No.   4.   7    Ted.   230 — The   Grand   Re- 
public,   10    Fed.   399 — Etherldgc  ▼.  Philadel- 
phia, 26  Fed.  43— The  Max  Morris,  28  Fed, 
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8S4— The  P.  &  P.  M.  No.  2.  33  Fed.  514— 
Boston  V.  Crowley,  38  Fed.  204 — AssantA 
▼.  Charleston  Bridge  Co.  40  Fed.  767— Hill 
7.  Essex  County,  45  Fed.  261 — Jervey  v. 
The  Carolina,  GG  Fed.  1016 — The  William 
Windom,  73  Fed.  498 — Greenwood  v.  West- 
port.  62  Conn.  577,  53  Fed.  825 — John  Spry 
Lamber  Co.  ▼.  The  C.  H.  Green,  76  Mich. 
327,  43  N.  W.  576 — Simpson  v.  The  Ceres, 
14  Phlla.  524.  36  Phila.  Leg.  Int.  339. 

121-2.  The  Federal  circuit  courts  have  no 

jnriiidiction     over     ofTenses     committed     on 

BaxTgable  waters,  other  than  that  given  by 

statute.    United  States  v.  Bevans,  3  Wheat 

336.  4:  404 

Cited  In  Manchester  v.  Massachusetts,  139  U. 

S.  263,  35  L.  ed.  166,  11  Sup.  Ct.  Rep.  550 

— Henfield's    Case,    Fed.    Cas.    No.    6,360  — 

United  States    v.  Abbott,  Fed.  Cas.  No.  14.- 

416— United    States    v.    Maclcenzie,    1    N.    Y. 

L«?.  Obe.  229.  Fed.  Cas.  No.  15,690— United 

9Utes  ▼.  New    Bedford  Bridge,  1  Woodb.  & 

M.  453,  red.  Cas.  No.  15,867 — United  States 

T.  Piumer,  3  Cliff.  55,  Fed.  Cas.  No.  16,056. 

123.  The  offense  of  taking  goods  from  a 
shipwrecked  vessel  is  committed  within  the 
juri^iietion  of  the  circuit  court,  although 
the  place  from  which  the  goods  were  taken 
»  above  high-water  mark.  United  States  v. 
Coomba,  12  Pet.  72,  9:  1004 
Cited  in  Warin}2;  v.  Clarke,  6  How.  487,  12  L. 

ed.  248 — New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  392,  12  L.  ed.  486 
— Passenger  Cases,  7  How.  439,  12  L.  ed. 
767- -Passenger  Cases,  7  How.  548,  12  L. 
ed.  S13 — Jackson  v.  The  Magnolia,  20  How. 
322,  15  L..  ed.  921 — The  Harriet,  1  Story, 
2W,  Fed-  Cas.  No.  6,009— Thp  Iluntsvllle, 
Fed.  Cas.  No.  6,916— The  John  Gilpin,  01- 
eott.  82,  Fed.  Cas.  No.  7,345— United  States 
7.  Pitman.  1  Sprague,  196,  Fed.  Cas.  No. 
16.0.J1 — ITnited  States  v.  Brldleman,  7  Sawy. 
250.  7  Fed.  901. 

124.  Courts  of  common  law  have  concur- 
rent jurisdiction  with  courts  of  admiralty 
over  murder  committed  in  bays  which  are 
iiH^losed  parts  of  the  sea.  United  States  v. 
B^vans,  3  Wheat.  336,  4:  404 
Cttfd  in  Neall    v.  United  States,  56   C.   C.   A. 

33,  118  Fed.  701— Com.  v.  Peters,  2  Met. 
392. 

Editorial  note. 

To  what  places  the  jurisdiction  of  admi- 
nity  is  confined.  16:  111 

Restriction  to  tide  waters. 

See  also  infra,  148-151.  170,  171,  296. 

125.  The  jurisdiction  of  admiralty  courts 
iku  been  ai^umed  to  be  limited  to  tide 
waters.     Peyroux   v.   Howard,   7    Pet.    324, 

8:700 
Cittd  In  Jackson  ▼.  The  Magnolia,  20  How. 
313,  15  L.  ed.  917 — United  States  v.  RodRers, 
130  U.  S.  270.  37  L.  ed.  1079,  14  Sap.  Ct. 
Rep.  109 — Bnlloch  ▼.  The  I^mar.  Fed.  Cm. 
No.  2,129 — United  States  v.  The  Daniel  Jack- 
■00,  4  N.  Y.  Legal  Olw.  453,  Fed.  Cas.  No. 
15.458 — ^Trcror  r.  The  Ad.  Hine,  17  Iowa, 
3r>3~Ca8e  v.  Wool  ley,  6  Dana.  21,  .^2  Am. 
Dec.  .54 — People  ▼.  Tyler,  7  Mich.  275,  74 
Am,  Dec.  703. 

126.  Admiralty  courts  have  no  jurisdic- 
tion eceept  over  matters   occurring  within 


tide  water.  The  Orleans  v.  Phcebus,  11  Pet. 
175,  9: 677 

Cited  In  Trevor  v.  The  Ad.  Hine,  17  Iowa.  353 

— People  V.  Tyler,  7  Mich.  275,  74  Am.  I>ec. 

703— The  Petrel  v.  Dumont,  28  Ohio  St.  612, 

22  Am.   Rep.  397 — Duulap  v.   Com.  108  Pa. 

613,  16  W.  N.  C.  145. 

127.  The  judiciary  act  of  1789  does  not 
confine  admiralty  jurisdiction  to  tide 
waters.  Jackson  v.  The  Magnolia,  20  How. 
296,  15:  909 

Within  ebb  and  flow  of  tide. 

See  also  infra,  244,  245,  271. 

128.  Admiralty  jurisdiction  extends  to 
eases  of  tort  or  collision  on  the  waters  of  a 
river  as  far  as  the  tide  ebbs  and  flows, 
though  it  may  be  infra  corpus  comitatus. 
Waring  v.  Clarke,  5  How.  441,  12:  226 
Overruled  in  The  Genesee   Chief  v.   Fitzhiigb, 

12  How.  456,  13  L.  ed.  1064. 

Limited  in  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  392,  12  L.  ed.  486. 

Cited  in  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants* Bank,  6  How.  431,  12  L.  ed.  503 — 
Smith  V.  Turner,  7  How.  523,  12  L.  ed.  803 
— Newton  v.  Stebbins,  10  How.  608,  13  L. 
ed.  560 — Jackson  v.  The  Majirnolia,  20  How. 
298,  15  L.  ed.  911— Philadelphia,  W.  &  B. 
R.  Co.  V.  Philadelphia  &  H.  de  O.  Steam 
Towboat  Co.  23  How.  215,  16  L.  ed.  435— 
The  Commerce  (Commercial  Transp.  Co.  v. 
FItzhugh)  1  Black,  580,  17  L.  ed.  109— The 
Hine  V.  Trevor  (The  Ad.  Hine  v.  Trevor)  4 
Wall.  563,  18  L.  ed.  453— The  Belfast  (The 
Belfast  V.  Boon)  7  Wall.  636,  19  L.  ed.  269 
— The  Eaffle  (The  Eagle  v.  Fraser)  8  Wall. 
26,  19  L.  ed.  370 — New  England  Miit.  M. 
Ins.  Co.  V.  Dunham,  11  Wall.  25,  20  L.  ed. 
97 — The  Ix)ttawanna  (Rodd  v.  Heartt)  21 
Wall.  584,  22  L.  ed.  605— Leathers  v.  Bless- 
ing, 105  U.  S.  630,  26  L.  ed.  1194— Butler 
V.  Boston  &  S.  S.  S.  Co.  IIJO  TI.  S.  557,  32 
L.  ed.  1024,  9  Sup.  Ct.  Rep.  612— Re  Gar- 
nett,  141  U.  S.  16,  35  L.  ed.  634,  11  Sup. 
Ct.  Rep,  840— United  States  v,  Rodgers,  150 
U.  S.  270,  37  L.  ed.  1079,  14  Sup.  Ct.  Rep. 
109 — The  Flash,  Abb.  Adm.  72,  Fed.  Cbh. 
No.  4,857 — The  North  Cape,  6  Blss.  508, 
Fed.  Cas.  No.  10,31(5 — Poag  v.  The  McDon- 
ald, Fed.  Cas.  No.  11,239— A  Raft  of  Spars, 
Abb.  Adm.  488,  Fed.  Cas.  No.  11.529  -The 
Sarah  Jane,  1  Low.  Dec.  204,  Fed.  Cas.  No. 
12.;M9— United  States  v.  New  Bedford 
Bridge,  I  Woodb.  &  M.  420,  Fed.  Cas.  No. 
15,807— United  States  v.  Wilson,  3  Blatchf. 
437,  B>d.  Cas.  No.  16,731 — Vandewater  v. 
The  Yankee  Blade.  McAII.  n.  Fed.  Cas.  No. 
16,847 — Western  Transp.  Co.  v.  The  Oreat 
Western,  Fed.  Cas.  No.  17,443 — The  Yankee 
V.  Gallagher,  McAll.  473,  Fed.  Cas.  No.  18,- 
124— The  Underwriter,  119  P'od.  744— Wal 
ters  V.  The  Mollle  Dozler.  24  Iowa,  197,  95 
Am.  Dec.  722 — Kalleck  v.  Deerlng,  161  Mass. 
471,  42  Am.  St.  Rep.  421,  37  N.  E.  450-- 
People  V.  Tyler,  7  Mich.  241,  74  Am.  D»^c. 
703— Baker  v.  Hoag,  7  N.  Y.  562,  59  Am. 
Dec.  431 — People  ex  rel.  Loomis  v.  Canal 
Appraisers,  33  N.  Y.  497 — People  ex  reh 
Morris  v.  Richmond  County,  73  N.  Y.  397 — 
Edson  V.  Crangle,  62  Ohio  St.  62,  50  N.  K. 
647  -Smith  v.  United  States.  1  Wash.  Toir. 
268. 

129.  A  libel  alleging  that  injuries  were 
received  while  on  board  a  vessel  navigated 
within  the  ebb  and  flow  of  the  tide  is  .suHi 
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cient  to  confer  admiralty  lurisdiction.  The 
New  World  v.  King,  16  How.  469,  14:  1019 
Cited  in  Jackson  t.  The  Magnolia,  20  How. 
299,  15  L.  ed.  911 — The  Cheeseman  v.  Two 
Ferry-boats,  2  Bond,  368,  Fed.  Cas.  No. 
2,638 — ^The  City  of  Brussels,  6  Ben.  371, 
Fed.  Cas.  No.  2,746 — ^The  Hammonia,  10 
Ben.  614,  Fed.  Cas.  No.  6,006— The  High- 
land Light,  Chase,  Dec.  161,  Fed.  Cas.  No. 
6,477 — Hill  T.  The  Golden  Gate,  6  Am.  L. 
Reg.  297,  Fed.  Cas.  No.  6,491 — The  Sarnh 
Jane,  1  Low  Dec.  204,  Fed.  Cas.  No.  12,340 
— Woolston  y.  The  John  A.  Warner,  Fed. 
Cat.  No.  18,038 — ^The  Anaces,  34  C.  C.  A. 
660,  93  Fed.  242— The  Marlon  Chllcott,  95 
Fed.  689. 

130.  In  cases  purely  dependent  upon  the 
locality  of  the  act  done,  the  admiralty  ju- 
risdiction is  limited  to  the  sea  or  to  the 
tide  waters,  as  far  as  the  tide  flows.  Unit- 
ed States  T.  Ck>omb8, 12  Pet.  72,  9:  1004 
Cited  In  Waring  t.  Clarke,  6  How.  468,  12  1.. 

ed.  237— United  States  ▼.  New  Bedford 
Bridge,  1  Woodb.  &  M.  483,  Fed.  Cas.  No. 
15,867 — ^Trevor  t.  The  Ad.  Hine,  17  Iowa, 
863 — Smith  t.  United  States,  1  Wash.  Terr. 
268. 

130a.  The  admiralty  jurisdiction  over  sea- 
men's wages  extends  only  over  voyages 
which  are  substantially  performed  or  to  be 
performed  upon  the  sea,  or  upon  waters 
within  the  ebb  and  flow  of  the  tide.  The 
Thomas  Jefferson,  10  Wheat.  428,  6:  358 

131.  Waters  are  within  the  ebb  and  flow 
of  the  tide  so  as  to  give  jurisdiction  to  a 
court  of  admiralty  if  the  effect  of  the  tide 
upon  the  current  is  so  great  as  to  occasion 
a  regular  rise  and  fall  of  the  water,  al- 
though the  current  is  not  turned  back.  Pey- 
roux  V.  Howard,  7  Pet.  324,  8:  700 
Cited  In  Waring  ▼.  Clarke,  6  How.  497,  12  L. 

ed.  252 — Symonds  v.  United  States,  21  Ct. 
CI.  153 — Atty.  Gen.  v.  Woods,  108  Mass. 
439,  11  Am.  Rep.  380 — Tappan  v.  Boston 
>Vater  Power  Co.  167  Mass.  26,  16  L.R.A. 
356,  31  N.  B.  703 — Tinlcam  Fishing  Co.  v. 
Carter,  61  Pa.  86,  100  Am.  Dec.  597. 

In  foreign  Jurisdiction  or  on  high  seas. 

Locality  of  Jurisdiction,  see  supra,  114, 

115. 
Suing  in  Rem  or  in  Personam,  see  infra, 

398. 
Power    to    Erect    Foreign    Courts,    in 

United  States,  see  Courts,  2. 
See  also  supra,  38,  56;  infra,  209a,  214- 

216,  302. 

132.  A  circuit  court  has  no  jurisdiction, 
under  the  crimes  act  of  April  30,  1790,  of 
the  crime  of  manslaughter  committed  by  tlie 
master  upon  one  of  the  seamen  on  board  a 
merchant  vessel  of  the  United  States,  lying 
in  the  river  Tigris,  in  the  Empire  of  China, 
35  miles  above  its  mouth,  about  a  hundred 
yards  from  the  shore,  in  4V1^  fathoms  of 
water,  and  below  low -water  mark, — that 
statute  covering  the  crime  of  murder  only 
upon  the  "high  seas."  United  States  v. 
Wiltberger,  5  Wheat.  76,  5:  37 
Cited  In   Waring   v.    Clarke,   5  How.   481.   12 

L.  ed.  245"— Tennessee  ▼.  Davis,  100  U.  S. 
276,  25  L.  ed.  655 — United  States  v.  Qrusli, 
B  Mason,  298.  Fed.  Cas.  No.  15,268— United 
States  V.  New  Bedford  Bridge,   1  Woodb.  & 


M.  438,  Fed.  Cas.  No.  15,867— United  Statesi 
V.  Wilson,  3  Blatchf.  438,  Fed.  Cas.  No. 
16,731— The  Wave,  Blatchf.  &  H.  249,  Fed. 
Cas.  No.  17,297 — ^Tlie  Wave  v.  Hyer,  2 
Paine,  143,  Fed.  Cas.  Na  17.300 — Com.  v. 
Peters,  12  Met.  395— People  v.  Tyler,  7  Mich. 
216,  74  Am.  Dec.  708. 

133.  A  seizure  beyond  the  limits  of  the* 
territorial  jurisdiction,  for  breach  of  a 
municipal  regulation,  is  not  warranted  by 
the  law  of  nations;  and  such  seizure  cannot 
give  jurisdiction  to  the  courts  of  the  offend- 
ing country,  especially  if  the  property  seized 
be  never  carried  within  its  territorial  juris- 
diction.    Rose   v.   Himely,   4   Cranch,   241. 

2:608 
Dietinguiahed  in  Hudson  ▼.  Guestler,  4  Crancli, 

293,  2  L.  ed.  625. 

Cited  In  Hudson  v.  Guestler,  6  Cranch,  284, 
3  L.  ed.  225— Scott  v.  McNeal,  154  U.  8. 
46.  38  L.  ed.  902,  14  Sup.  Ct.  Rep.  IIOS- - 
DeLovio  v.  Bolt,  2  Gall.  436,  Fed.  Cas.  No. 
3,776— ^ The  Invincible,  2  Gall.  89,  Fed.  Cas. 
No.  7,054— The  Sarah  Starr,  Blatchf.  Prixe 
Ca.<i.  82,  Fed.  Cas.  No.  12,352 — Wyman  v. 
Campbell,  6  Port.  (Ala.)  238,  31  Am.  Dec. 
677 — Francis  v.  Ocean  Ins.  Co.  6  Cow.  425 
—People  V.  Martin,  38  Misc.  70,  76  N.  Y. 
Supp.   953 — Buckeye   Pipe  Line  Co.  v.   Fee, 

62  Ohio  St.  561,  78  Am.  St.  Rep.  743,  57 
N.  E.  446— Hewett  V.  Allen,  54  Wis.  5S5, 
12  N.  W.  45— McMillan  v.  Spider  Lake  Saw 
Mill  &  Lumber  Co.  115  Wis. -337,  60  L.R.A. 
591,  95  Am.  St.  Rep.  947,  91  N.  W.  979. 

134-5.  A  court  of  admiralty  has  jurisdic- 
tion of  a  libel  against  a  domestic  corpora- 
tion by  a  foreign  corporation  for  damage  to 
a  vessel  in  a  foreign  port  while  entering  a 
pier,  by  a  dangerous  obstruction  under 
water.  Panama  R.  Co.  y.  Napier  Shipping 
Co.  166  U.  S.  280,  17   Sup.  a.  Rep.   572. 

.     41:1004 
Cited  In  The  Troop,  118  Fed.  772 — The  Troop, 

63  C.  C.  A.  590,  128  Fed.  862. 

136.  The  jurisdiction  of  the  admiralty  ex- 
tends to  all  cases  of  tort  committed  on  the 
high  seas,  and  on  navigable  waters  in  this 
country.  Philadelphia,  W.  &  B.  R.  Co.  v. 
Philadelphia  &  H.  de  G.  Steam  Towboat  Co. 
23  How.  209,  16:433 

Jackson  v.  The  Magnolia,  20  How.  296, 

15:909 
Galena,  D.  D.  &  M.  Packet  Co.  ▼.  Rock  Is- 
land R.  Bridge  (The  Rock  Island  Bridge) 
6  Wall.  213,  18:  753 

Cited  in  The  Commerce  (Commercial  TraoKp. 
Co.  V.  FitzhUKh)  1  Black.  580,  17  L.  ed.  100 
—Re  Garnett,  141  U.  S.  15,  35  L.  ed.  634. 
11  Sup.  Ct.  Rep.  840— Re  Fassett,  142  IJ. 
S.  485,  35  L.  ed.  1090,  12  Sup.  Ct.  Rep. 
295 — Panama  E.  Co.  v.  Napier  Shipping  Co. 
166  U.  S.  284,  41  L.  ed.  1005,  17  Sup.  Ct. 
Rep.  572 — The  Robert  W.  Parsons  (Perry 
V.  Haines)  191  U.  S.  26,  48  L.  ed.  77,  24 
Sup.  Ct.  Rep.  8 — ^The  Maud  Webster,  8  Ben. 
552,  Fed.  Cas.  No.  9,302 — ^The  North  Cope, 
6  BIss.  508.  Fed.  Cas.  No.  10.316— North- 
western Union  Packet  Co.  v.  Atlee,  2  Dill. 
482,  Fed.  Cas.  No.  10,341 — ^Town  v.  The 
Western  Metropolis,  28  How.  Pr.  288,  Fed. 
Cas.  No.  14,114 — Zollinger  v.  The  Emma, 
Fed.  Cas.  No.  18.218 — The  Arkansas,  6  Mc- 
Crary,  367,  17  Fed.  386 — Leonard  v.  Decker, 
22  Fed.  743— The  City  of  Lincoln,  26  Red. 
837— The  Garden  City,  26  Fed.  7«^— The 
Mary  Garrett,  63  Fed.  1011 — Hermanfi  v. 
Port    Blalcely    Mill    Co.    69    Fed.    647— Thtt 
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Belfast  T.  Boon,  41  Ala.  '63 — Walters  v. 
Tbe  Mollle  Dozler,  24  Iowa,  107,  05  Am. 
Dec-  722 — People  ▼.  Tyler,  7  Mich.  241,  74 
Am.  Dec  703 — Concord  Mfg.  Co.  v.  Robert- 
son, 66  N.  H.  5,  18  L.R.A.  682,  25  Atl.  71S 
—Town  ▼.  The  Western  Metropolis,  28  How. 
Pr.  288— Etheridge  ▼.  Philadelphia.  18  Phila. 
539,  42  Phlla.  Leg.  Int.  401,  26  Fed.  43— 
Smith  y.  United  States,  1  Wash.  Terr.  268. 

137.  The  courts  of  this  country  have  nu 
jurisdiction  to  redress  any  supposed  torts 
eommitted  on  the  high  seas,  upon  the  prop- 
erty of  its  citizens,  by  a  cruiser  regularly 
commissioned    by    a    foreign    and    friendly 
power,  except  where  such  cruiser  has  been 
fitted  out   in    violation   of   our   neutrality. 
^Invincible,   1   Wheat.  238,  4:80 
Cited  In  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants* Bank,  6  How.  432,  12  L.  ed.  603— 
Hallett   V.    LAmothe,    7    N.    C.    (3    Murph.) 
297. 

138.  A  vessel  within  a  marine  league  of 
the  shore,  at  anchor  upon  an  open  road- 
stead, may  be  found  by  a  jury  to  be  upon 
the  high  seas.  United  States  v.  Furlong,  5 
Wheat.  184,  5:  64 
Cited  In  United  States  v.  Bodgers,   150  U.  S. 

267.  37  L.  ed.  1078.  14  Sup.  Ct.  Rep.  109  — 
The  Harriet,  1  Story,  260,  Fed.  Cas.  No. 
6,099 — Ex  parte  Byers,  32  Fed.  405. 

139.  The  term  "high  seas*'  does  not  ex- 
tend to  a  river  in  the  interior  of  the  coun- 
try. United  States  v.  Wiltberger,  5  Wheat. 
76,  5: 37 
Cited  In  United  States  v.  Rodgers,  150  U.  8. 

2C7.  37  lu  ed.  1078,  14  Sap.  Ct.  Rep.  100— 
The  Harriet,.  1  Story,  260.  Fed.  Cas.  No. 
BAm — Miller's  Case,  Brown,  Adm.  157,  Fed. 
Cw.  No.  9,558 — United  States  v.  Grush,  5 
Maaon,  298,  Fed.  Cas.  No.  15,268— Ex  parte 
Byers,  32  Fed.  406 — Baker  v.  Hoag.  3  Barb. 
206— Hubbard  v.  Hubbard,  8  N.  Y.  200. 

140.  The  term  **high  seas,"  as  used  in  U. 
S.  Rev.  SUt.  §  5346,  U.  S.  Ck)mp.  Stat. 
1901,  p.  3630,  respecting  jurisdiction  over 
'-rimes  on  shipboard,  is  applicable  to  the 
upen  unenclosed  waters  of  the  Great  Lakes, 
|j?lween  which  the  Detroit  river  is  a  con- 
necting stream.  United  States  y.  Rodgers, 
liO  U.  S.   249,  14  Sup.  a.  Rep.  109, 

37:  1071 
Cited  In  The  Robert  Holland,  59  Fed.  202— 
United  States  v.  Peterson,  64  Fed.  145 — 
BIgelow  V.  Nlckerson,  30  L.R.A.  338,  17  C. 
C.  A.  4,  34  U.  S.  App.  261,  70  Fed.  116— 
The  P.  W.  Wheeler,  24  C.  C.  A.  336,  47  U. 
8.  App.  SeS,  78  Fed.  827 — Rundell  v.  I,a 
Compagnie  Qenerale  TransatI  antique,  94 
Fed.  367 — State  v.  Baum,  128  N.  C.  601, 
38  S.  E.  900. 

141.  The  courts  of  the  United  States  have 
JBrisdiciion,  under  U.  S.  Rev.  Stat.  §  5346,  U. 
S.  Comp.  Stat.  1901,  p.  3630,  to  try  a  person 
for  an  assault  with  a  dangerous  weapon, 
eomndtted  on  a  vessel  belonging  to  a  citizen 
of  the  United  States,  when  such  vessel  is  in 
the  Detroit  river,  out  of  the  jurisdiction 
of  say  particular  state,  and  within  the  ter- 
ritorial limits  of  the  Dominion  of  Canada. 
United  States  v.  Rodgers,  150  U.  S.  249,  14 
Sup.  a.  Rep.  109,  37:  1071 

142.  A  murder  committed  on  a  ship  of 
var  lying  within  the  harbor  of  Boston  is 


not  cognizable  in  the  circuit  court  of  the 
United  States,  under  the  act  of  Congress  of 
April  30,  1790,  §  8,  providing  for  the  punish- 
ment of  offenses  committed  upon  the  high 
seas,  or  in  a  river,  haven,  basin,  or  bay  out 
of  the  jurisdiction  of  any  state,  since  it  is 
not  the  offense  committed,  but  the  water  in 
which  it  is  committed,  which  must  be  out 
of  the  jurisdiction  of  the  state  in  order  to 
give  jurisdiction  to  courts  of  the  United 
States.  The  fact  that  the  state  could  not 
punish  the  offense  would  make  no  differ- 
ence if  the  place  was  within  its  jurisdiction. 
United    States    v.    Bevans,    3    Wheat.    336, 

4:404 
Cited  in  Waring  v.  Clarke,  5  How.  481,  12  L. 

ed.   245 — ^United   States  v.   Mackenzie,   1   N. 

Y.   Legal  Obs.   374,   Fed.   Cas.  No.   18.313— 

People  V.   Welch,   141  N.   Y.  270,   24  L.R.A. 

119,  38  Am.  St.  Rep.  793,  36  N.  B.  328. 

143.  The  jurisdiction  of  the  Federal 
courts,  under  the  act  of  April  30,  1790,  over 
murder  committed  on  the  high  seas,  attaches 
whether  the  offense  was  committed  on  board 
of  a  vessel  or  in  the  sea,  as,  by  throwing 
the  deceased  overboard  and  drowning  him, 
or  by  shootings  him  while  in  the  sea,  though 
he  was  not  thrown  overboard.  United  States 
V.  Holmes,  5  Wheat.  412,  5:  122 
Cited  in  Anderson  v.  United  States,  170  U.  S. 

496,  42  1-..  ed.  1118,  18  Snp.  Ct.  Rep.  689- - 
United  States  v.  Kessler,  Baldw.  28,  Fed. 
Cas.  No.  15,528 — The  Ambrose  Light,  2G 
Fed.  416. 

144.  [Death,  as  well  as  the  mortal  stroke, 
must  happen  on  the  high  seas,  to  constitute 
murder  there,  and  so  give  the  circuit  court 
jurisdiction  under  §  8  of  the  act  of  Congress 
of  April  3,  1790.  United  States  v.  M'Gill 
(C.  a.)   4  Dall.  426,  Fed.  Cas.  No.  15,676, 

1 :  894] 

145.  It  is  not  essential  to  the  jurisdiction 
of  the  Federal  courts,  under  the  act  of 
April  30,  1790,  over  murder  committed  on 
the  high  seas,  that  the  offender  be  -a  citizen 
of  the  United  States.  United  States  v. 
Holmes,  5  Wheat.  412,  5:  122 
Cited  In  Smith  v.  United  States,  1  Wash.  Terr. 

274. 

146.  Robbery  committed  on  the  high  seas 
is  piracy,  under  the  act  of  April  30,  1790,  § 
8;  and  the  circuit  courts  of  the  United 
States  have  jurisdiction  thereof.  United 
States  V.  Palmer,  3  Wheat.  610,  4:  471 
Cited  in  United  States  y.  Demarchi,  5  Blatchf. 

87,  Fed.  Cas.  No.  14,944. 

As  Navigable  Water  of  United  States, 

see  Waters,  7. 
See  also  infra,  179-181. 

147.  A  navigable  canal  used  as  a  highway, 
between  ports  and  places  in  different  states, 
for  commerce  carried  on  by  vessels  of  more 
than  twenty  tons  burden,  Is  a  public  water 
of  the  United  States,  and  within  the  legiti- 
mate scope  of  admiralty  jurisdiction.  Re 
Boyer,  109  U.  S.  629,  3  Sup.  Ct.  Rep.  434, 

27:  1056 

Cited  In  Re  Garnett,  141  U.  S.  15.  35  L.  ed. 

634,   11    Sup.    Ct.   Rep.    840— Lehigh    Valley 
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R.  Co.  T.  PennsylT&nia,  145  U.  S.  204.  36 
L.  ed.  676,  4  Inters.  Com.  Rep.  91,  12  Sup. 
Ct  Rep.  806 — The  Robert  W.  Parsons  (Per- 
ry V.  Haines)  191  U.  S.  28,  48  L.  ed.  78,  24 
Sup.  Ct  Rep.  8 — Illinois  C.  R.  Co.  v.  Stone, 
20  Fed.  475 — United  States  ▼.  BurllnRton 
ft  11.  C.  Ferry  Co.  21  Fed.  333— The  Ella 
B.  24  Fed.  508— The  F.  ft  P.  M.  No.  2,  33 
Fed.  514 — Lawton  v.  Comer,  7  L.R.A.  59,  40 
Fed.  482 — Pope  ▼.  Seckworth.  47  Fed.  830— 
McRae  v.  Bowers  Dredging  Co.  80  Fed.  347 
— ^Re  Haines,  52  App.  Dlv.  552,  65  N.  V. 
Supp.  350 — Ryan  v.  Hook,  34  Hun,  187. 

Interior  waters;  rivers  and  lakes  gen- 
erally. 

What  Rivers  are  Navip^able  Generally, 

see  Waters,  I.  a. 
See   also    supra,    139-142;    infra,    200- 

202. 

148.  Admiralty  and  maritime  jurisdiction 
is  not  limited  to  tide  waters,  but  extends 
to  all  public  navigable  waters,  where  com- 
merce is  carried  on  between  different  states, 
or  with  foreign  nations.  Fretz  v.  Bull,  12 
(Tow.  466,  13:  1068 
Cited   In    Jackson   v.   The   Magnolia,    20   How. 

299,  15  L.  ed.  911 — The  Hlne  v.  Trevor 
(Tbe  Ad.  Hlne  v.  Trevor)  4  Wall.  505,  18 
L.  ed.  454— Re  Oarnott,  141  U.  R.  15.  35 
L.  ed.  634,  11  Sup.  Ct.  Rep.  840 — Tho 
Robert  W.  Parsons  (Perry  v.  Haines)  191 
U.  8.  26,  48  L.  ed.  77,  24  Snp.  Ct.  Rep.  8 — 
The  Cheeseman  v.  Two  PVrrylKiats,  2  Bond, 
368.  Fed.  Cas.  No.  2.633— The  Congress,  1 
Blss.  44,  Fed.  Cas.  No.  3,099 — Kads  v.  The 
H.  D.  Bacon.  Newberry,  Adm.  276,  Fed.  Cas. 
No.  4,232— The  Flora,  1  Blss.  30,  Fed.  Cas. 
No.  4.878 — Maltby  v.  A  Steam  Derrick-  Boat, 
3  HuKhes,  481.  Fed.  Cas.  No.  9.000— The 
Norfolk,  2  Hughes,  127.  Fed.  Cas.  No.  10.297 
— The  Belfast  v.  Boon,  41  Ala.  63 — The  J. 
P.  Tweed  V.  Richards,  9  Ind.  528 — Walters 
V.  The  Mollle  Dozier,  24  Iowa,  197,  95  Am. 
Dec.  722 — Reynolds  v.  The  Favorite,  10 
Minn,  248,  Gil.  190— Concord  Mfg.  Co.  v. 
Robertson,  66  N.  H.  5,  18  L.R.A.  682,  25  Atl. 
718 — Simpson  v.  The  Ceres.  14  Phlla.  524, 
36  Phlla.  Leg.  Int.  339,  Fed.  Cas.  No.  12,881 
— Holt  V.  Cummings,  40  Phlla.  Leg.  Int.  496 
— Benfleld's  Estate,  7  W.  N.  C.  576— Holt 
r.  Cummings,  102  Pa.  215,  48  Am.  Rep.  199. 

149.  The  admiralty  jurisdiction  conferred 
on  the  Federal  courts  by  the  Constitution 
is  not  limited  to  tide  water,  but  covers  the 
entire  navigable  waters  of  the  United 
States.  The  Ad.  Hine  v.  Trevor  (The  Hine 
V.  Trevor)  4  Wall.  555,  18:  451 
Cited  in  St.  Paul  &  P.  R.  Co.  v.  Schurmeir,  7 

Wall.  288,  19  L.  ed.  78— The  Eagle  (The 
Eagle  V.  FraHcr)  8  Wall.  20,  19  L.  ed.  368— 
The  Daniel  Ball  (Tho  Daniel  Ball  v.  Tnlt.^d 
States)  10  Wall.  563,  19  L.  ed.  1001— Re 
Gamett,  141  U.  8.  15,  35  L.  ed.  634,  11  Sim. 
Ct.  Rep.  840 — Tho  Avon,  Brown,  Adm.  180, 
Fed.  Cas.  No.  680— The  Daniel  Ball,  Brown, 
Adm.  197,  Fed.  Cas.  No.  3,564 — The  Leonard, 
3  Ben.  270,  Fed.  Cas.  No.  8,256— Maltby  v. 
Steam  Derrick  Boat,  3  Hughes,  481,  Fed. 
Cas.  No.  9,000 — Seven  Coal  Barges,  2  Blss. 
300,  Fed.  Cas.  No.  12,677 — Malony  v.  The 
City  of  Milwaukee,  1  Fed.  613 — Murray  v. 
The  F.  B.  Nlmlck,  2  Fed.  89— Boston  v. 
Crowley,  38  Fed.  204— The  Katie,  7  L.R.A. 
59.  40  Fed.  482 — Chicago  v.  The  Queen  City, 
17  III.  App.  206— Stapp  v.  The  Clyde.  43 
Minn.  104,  45  N.  W.  430— Parlsot  v.  Green, 
46  Miss.  749— Hore  v.  The  Belle  of  Attaka- 


pas,  11  Mo.  108 — Concord  Mfg.  Co.  v.  Rob- 
ertson. 66  N.  H.  5,  18  L.R.A.  682,  25  Ati. 
718 — Chlsholm  v.  Northern  Transp.  Co.  61 
Barb.  389— Horn  v.  The  Trial,  22  Wis.  531 — 
Willow  River  Club  v.  Wade,  100  Wis.  99, 
42  L.R.A.  318,  76  N.  W.  273. 

150.  The  admiralty  and  maritime  juris- 
diction granted  to  the  Federal  government 
by  the  United  States  Constitution  is  not 
limited  to  tide  waters,  but  extends  to  all 
public  navigable  lakes  and  rivers.  Re 
Garnett,  141  U.  S.  1,  11  Sup.  a.  Rep.  840, 

35:  631 
DiBtinguished  in  Re  Haines,  52  App.  Div.  554, 
65  N.  Y.  Supp.  350. 

Cit(d  in  Lehigh  Valley  R.  Co.  v.  Pennsylvania, 
145  U.  S.  203,  36  L.  ed.  676,  4  Inters. 
Com.  Rep.  91,  2  Sup.  Ct.  Rep.  806 — Re  Mor- 
rison (Morrison  v.  District  Court)  147  U. 
S.  33,  37  L.  ed.  67,  13  Sup.  Ct.  Rep.  246 — 
The  City  of  Norwalk,  55  Fed.  105— The  E.  A. 
Shores,  Jr.  73  Fed.  347 — Re  Old  Dominion 
S.  S.  Co.  115  Fed.  850 — People  ex  rel.  Penn- 
sylvania R.  Co.  V.  Knight,  171  N.  Y.  363. 
98  Am.  St.  Rep.  610,  64  N.  E.  152»Wlllow 
River  Club  v.  Wade,  100  Wis.  99,  42  L.R.A. 
318,  76  N.  W.  273. 

151.  The  admiralty  and  maritime  juris- 
diction granted  to  the  Federal  government 
by  the  Constitution  of  the  United  States 
is  not  limited  to  tide  waters,  but  extends 
to  all  public  navigable  lakes  and  rivers, 
where  commerce  is  carried  on  between  dif- 
ferent states  or  with  a  foreign  nation.  The 
Genesee   Chief   v.    Fitzhugh,    12    How.    443, 

13: 1058 
Cited  In  Jackson  v.  The  Magnolia,  20  How.  29*), 
15  L.  ed.  911 — The  Commerce  (Commercial 
Transp.  Co.  v.  Fitzhugh)  1  Black,  579.  17 
L.  ed.  109— The  Plymouth  (Hough  v.  West- 
em  Transp.  Co.)  3  Wall.  34,  18  L.  ed.  128 — 
Tho  Hlne  v.  Trevor  (The  Ad.  Hlne  v.  Trevor) 
4  Wall.  562,  18  L.  ed.  453— St.  Paul  &  P.  R. 
Co.  V.  Schurmeir,  7  Wall.  288,  19  L.  ed.  78 — 
The  Belfast  (The  Belfast  v.  Boon)  7  Wail. 
639.  19  L.  ed.  270 — The  Eagle  (The  Eagle  v. 
Eraser)  8  Wall.  20,  19  L.  ed.  368— The  Dan- 
iel Ball  (The  Daniel  Ball  v.  United  States) 
10  Wall.  563,  19  L.  ed.  1001— New  England 
Mut.   M.   Ins.   Co.  V.    Dunham,  11   Wall.   21, 

20  L.  ed.  97 — Penny  wit  v.  Eaton  (Scott  ▼. 
Eaton)  15  Wall.  384.  21  L.  ed.  114— Ameri- 
can S.  B.  Co.  y.  Chase,  16  Wall.  531.  21  L. 
ed.  372 — The  Lottawanna    (Ilodd  v.  Heartt) 

21  Wall.  586,  22  L.  ed.  665— Barney  v.  Keo- 
kuk, 94  U.  S.  338,  24  L.  ed.  228— Ex  parte 
Easton.  95  U.  S.  72,  24  L.  ed.  374— Ue 
Boyer,  109  U.  S.  632.  27  L.  ed.  1057,  3  Sup. 
Vt.  Rep.  434 — Butler  v.  Boston  &  S.  S. 
S.  Co.  130  D.  S.  557,  32  L.  ed.  1024,  9 
Sup.  Ct.  Rep.  612— Re  I^ulsvllle  Under- 
writers, 134  U.  S.  493,  33  L.  ed.  994,  lO 
Sup.  Ct.  Uep.  587 — Packer  v.  Bird.  137  U. 
S.  671.  34  L.  ed.  821,  10  Sup.  Ct  Rep. 
210— Re  (;nrnett,  141  U.  S.  15,  35  L.  ed. 
634,  11  Sup.  Ct.  Rep.  840— Illinois  C.  R. 
Co.  V.  Illinois,  146  U.  8.  435.  36  L.  ed. 
1036.  13  Sup.  Ct.  Rep.  110 — United  Statt»a 
V.   Rodgers.   150  U.   S.   257,   37   L.  ed.   1074. 

14  Sup.  Ct.  Rep.  109 — Shively  v.  Bowl- 
by,  152  U.  8.  34,  38  L.  ed.  344,  14  Snp. 
Ct.  Rep.  548 — Pollock  v.  F'armers'  I^an 
&    T.    Co.    157    U.    S.    575.    39    L.    ed.    817, 

15  Sup.  Ct.  Rep.  673 — The  Glide.  167  U. 
S.  614.  42  L.  ed.  299,  17  Sup.  Ct.  Rep. 
930 — St.  Anthony  Falls  Water  Power  Co.  v. 
St.  Paul  Water  Comrs.  168  U.  S,  361.  42  L. 
ed.  502,   18   Sup.  Ct.  Rep.  157 — Scranton  r. 
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Wliwler,  179  U.  8.  187,  45  L.  ed.  146.  21  Sup. 
<'t.  Kep.  48 — The  Avon,  Brown,  Adm.  180, 
Fed.  Cag.  No.  680 — The  Cheeseman  v.  Two 
Ferrrboats,  2  Bond.  367«  Fed.  Cas.  No.  2,633 
— Eads  V.  The  H.  D.  Bacon,  Newberry,  Adm. 
27e,  Fed.  Cas,  No.  4,232 — The  Flora,  1  Bias. 
30,  Fed.  Caa.  No.  4,878 — Franconet  v.  The  F. 
W.  Backua,  Newberry,  Adm.  3,  Fed.  Caa.  No. 
5.048 — ^The  General  Cass,  Brown,  Adm.  335, 
Fed.  Cas.  No.  5,307 — Glllet  v.  Pierce,  Brown, 
Adm.  555,  Fed.  Caa.  No.  5,437 — Gloucester 
Ins.  Co.  T.  Younger,  2  Curt.  C.  C.  333,  Fed. 
r«9.  No.  5,487 — riaslett  v.  The  Enterprise, 
Fed.  Cas.  No.  6,197 — lllll  ▼.  The  Golden  Gate, 
6  Am.  U  Reg.  291,  Fed.  Caa.  No.  6,491— The 
Illinois.  Brown,  Adm.  498,  Fed.  Cas.  No. 
7,004 — The  Robert  W.  Parsons  (Perry  v. 
Haines)  191  U.  S.  20.  48  L.  ed.  77,  24  Sup. 
Ct  Rep.  8 — Re  Jackson,  14  Blatchf.  251, 
Fed.  Cas.  No.  7,124 — Jones  v.  The  Coal 
Btn^es,  3  Wall.  Jr.  55,  Fed.  Cas.  No.  7,458 — 
llie  Leonard,  3  Ben.  266,  Fed.  Cas.  No.  8,256 
~Tbe  Lewellen,  4  Biss.  159,  Fed.  Cas.  No. 
^,307 — McGinnIs  v.  The  Pontlac,  Newberry, 
Adm.  139,  Fed.  Cas.  No.  8,801— Maltby  v.  A 
8team  Derrick  Boat,  3  Ilughes.  481,  Fed.  Cas. 
No.  9.000— The  Mary  Washington.  1  Abb.  (U. 
8.»  7.  Fed.  Caa.  No.  9,229— The'  Oler,  2 
Hashes,  16,  Fed.  Caa.  No.  10,485 — Parmlee 
T.  The  Charles  Meara,  Newberry,  Adm.  204, 
Fed.  Cas,  No.  10,766 — The  Revenue  Cutter, 
No.  1,  Brown,  Adm.  88,  Fed.  Cas.  No.  ll,7l:i 
—The  Richard  Busteod,  1  Sprague,  446,  Fed. 
r»g.  No.  11,764 — The  Sarah  Jane,  1  Low. 
I>ec.  204,  Fed.  Cas.  No.  12,349 — Scott's  Case, 

1  Abb.  (U.  S.)  340,  3  Nat.  Bankr.  Reg.  74.'), 
Fid.  Caa.  No.  12.517— The  Selt,  3  Biss.  347, 
Fed.  Cas-  No.  12,649 — Re  Seven  Coal  Barges, 

2  Biw.  300,  Fed.  Caa.  No.  12,677 — Tunno  v. 
The  Betslna,  5  Am.  L.  Reg.  408,  Fed.  Caa. 
No.  14.236 — United  States  v.  2601^  Bales  of 
Totton.  Woolw.  247,  Fed.  Caa.  No.  16,583— 
The  War  Baele.  6  BIsa.  366,  Fed.  Cas.  No. 
17,173 — Western  Tranap.  Co.  v.  The  Great 
Wf*tem,  Fed-  Caa.  No.  17,443 — Willams  v. 
The  Jenny  Lind,  Newberry,  Adm.  447,  Fed. 
<"M.  No.  17,723 — Wolverton  v.  Lacey,  18 
Month.  I.AW  Rep.  675,  Fed.  Cas.  No.  17,932 
—Zollinger  v.  The  Emma,  3  Cent.  L.  J.  2Rr>, 
F^.  Cas-  No-  18,218— Malony  v.  The  City  of 
Milwaukee,  1  Fed.  613 — Holmes  v.  Oregon  & 
t\  R.  Co.  6  Sawy.  266,  6  Fed.  77— Stewart 
T.  Potomac  Ferry  Co.  5  Hughes,  382,  12  Fed. 
3A4~The  Red  Wing,  5  McCrary,  123,  14  Fed. 
>*7<i — The  Arkanaas,  5  McCrary.  306,  17  Fed. 
.^H4— United  States  v.  Burlington  &  H.  C. 
Ferry  Co.  21  Fed.  334— The  Ella  B.  24  Fed. 
Uis^Kx  parte  Byers,  32  Fed.  40r» — I^wton 
v.  Comer.  7  I-.R.A.  63,  40  Fed.  488— Kenyon 
T.  Knlpe,  46  Fed.  313 — The  John  C.  Sween- 
ey. .•».•»  Veil.  544 — Scranton  v.  Wheeler,  6  C. 
r.  A-  592.  16  U.  S.  App.  152,  57  Fed.  810— 
The  Mary  Garrett,  63  Fed.  1011 — Bigeiow  v. 
Nirkeraon,  30  L.R.A.  338,  17  C.  C.  A.  4.  34 
r.  S.  App.  201,  70  Fed.  110— The  City  of  To- 
ledo. 73  Fed.  222— Brown  v.  United  Statesfi, 
SI  Fed-  57 — The  Belfast  v.  Boon.  41  Ala.  63— 
St.  Louis,  I.  M.  &  S.  R.  Co.  V.  Ramsey,  53 
Ark.  310.  8  L.R.A.  561,  22  Am.  St.  Rep.  195. 
n  8.  W.  931 — Wallace  v.  Driver,  61  Ark. 
429,  31  L.R.A.  320,  33  S.  W.  641— Wllllam- 
*«  ▼.  Hogan,  46  III.  512— The  B.  P.  Dorr 
V.  Waldron.  62  III.  229,  14  Am.  Rep.  86 — 
McManas  T.  Carmtchael,  3  Iowa,  28 — Wal- 
u-n  J.  The  Mollle  Dozler.  24  Iowa,  197,  95 
Aid.  Dec.  722 — Home  Ins.  Co.  r.  North  West- 
em  Packet  Co.  32  Iowa.  243.  7  Am.  Rep. 
1*3 — Com.  T.  Vincent,  108  Mass.  447 — Amer- 
lean  Transp.  Co.  v.  Moore.  5  Mich.  391 — 
People  T.  Tyler.  7  Mich.  240.  74  Am.  Deo. 
703 — Concord  Mfg.  Co.  v.  Robertson,  66  N. 
H.  5.   18   L.B.A.  682,   25  Atl.  718— Reynolds 


V.  The  Favorite,  10  Minn.  248,  Gil.  190— 
Chisholm  t.  Northern  Transp.  Co.  61  Barb. 
389- Ryan  v.  Hook,  34  Hun,  187— People  ex 
rel.  Loomis  v.  Canal  Appraisers,  33  N.  Y. 
495 — Home  Ins.  Co.  v.  Western  Transp. 
Co.  51  N.  Y.  96 — King  ▼.  Greenway,  71 
N.  Y.  417— People  v.  Welch,  141  N.  Y. 
274,  24  L.R.A.  120,  38  Am.  St.  Rep.  793, 
36  N.  E.  328— State  v.  Baum,  128  N.  C. 
604,  38  S.  E.  900— The  General  Buell  y. 
Long,  18  Ohio  St.  529 — Shaw  v.  Oswego 
Iron  Co.  10  Or.  377,  45  Am.  Rep.  140 — 
Re  Condemnation  of  Lock  &  Dam  No.  7. 
46  Phlla.  Leg.  Int.  69— Holt  v.  Cum- 
mings,  102  Pa.  215,  40  Phlla.  Leg.  Int.  49G, 
48  Am.  Rep.  109 — Waggoner  v.  St.  John, 
10  Helsk.  508— Kllng  v.  St.  l^uis  &  T.  River 
Packet  Co.  101  Tenn.  100,  46  S.  W.  24— 
Western  U.  Teleg.  Co.  v.  Williams,  86  Va. 
719,  8  L.R.A.  437,  10  Am.  St.  Rep.  908,  11 
S.  E.  106 — Smith  v.  United  States,  1  Wash. 
Terr.  268 — Ravenswood  v.  Fleming,  22  W. 
Va.  55,  46  Am.  Rep.  485 — Barre  ▼.  Fleming, 
29  W.  Va.  320,  1  S.  E.  731— Thorsen  v.  The 
Martin,  26  Wis.  497,  7  Am.  Rep.  91 — Willow 
River  Club  v.  Wade,  100  Wis.  98,  42  L.R.A. 
317,  76  N.  W.  273. 

152.  The  territory  of  maritime  jurisdic- 
tion wher^  business  must  be  transacted  in 
order  to  be  maritime  in  its  character,  ex- 
tends not  only  to  the  main  sea,  but  to  all 
the  navigable  waters  of  the  United  States, 
or  bordering  upon  the  same,  whether  land- 
locked or  open,  salt  or  fresh,  tide  or  no 
tide.  New  England  Mut.  M.  Ins.  Co.  v.  Dun- 
ham, 11  Wall.  1,  20:  90 
Cited   in   Ex   parte   McNIel,    13   Wall.   242,   20 

L.  ed.  620^AtkIns  ▼.  Fibre  Disintegrating 
Co.  18  Wall.  304,  21  L.  ed.  845— The  I^tta- 
wanna  (Rodd  v.  Ilonrtt)  21  Wall.  601,  22  L. 
ed.  670 — Manchester  v.  Massachusetts,  130 
U.  S.  263.  35  L.  ed.  166,  11  Sup.  Ct.  Rep. 
559 — Haslett  v.  The  Enterprise,  Fed.  Cas. 
No.  6,197 — Malony  v.  The  (?ity  of  Milwau- 
kee, 1  Fed.  613 — Holmes  v.  Oregon  &  C.  R. 
Co.  6  Sawy.  260.  5  Fed.  78 — Re  Long  Island 
N.  S.  Pass.  &  Freight  Transp.  Co.  5  Fed. 
606 — Cope  v.  Vailctte  Dry  Dock,  10  Fed. 
143 — Stewart  v.  I'otomac  Ferry  Co.  5 
Hughes.  382,  12  Fed.  304 — The  San  Fernando 
V.  Jackson,  12  Fed.  341 — The  Alberto,  24 
Fed.  381 — Com.  v.  Manchester.  152  Mass. 
246.  9  L.R.A.  243,  23  Am.  St.  Rep.  820,  25 
N.  E.  113— People  v.  Klrsch,  07  Mich.  542. 
35  N.  W.  157 — Chisholm  v.  Northern  Transp. 
Co.  61  Barb.  389— Batrd  v.  Daly,  4  Lans. 
430. 

153.  Action  growing  out  of  collision  be- 
tween steamer  and  flat  boat  on  inland 
navigable  rivers  is  of  admiralty  cognizance. 
Culbertson  v.  The  Southern  Belle,  18  TIow. 
584,  15: 493 
Cited  in  The  Cheeseman  v.  Two  Ferry  Boats,  2 

Bond,  373,  Fed.  Cas.  No.  2,633— Maltby  v. 
Steam  Derrick  Boat,  3  Hughes,  482,  Fed. 
Cas.  No.  9,000 — We.stern  Transp.  Co.  v.  The 
Great  Western,  Fed.  Cas.  No.  17,443— Wal- 
ters V.  The  Mollle  Dozler,  24  Iowa,  109,  05 
Am.  Dec.  722. 

154.  District  courts  have  jurisdiction  of 
all  civil  causes  of  admiralty  jurisdiction 
upon  the  lakes  and  upon  the  waters  con- 
necting them.  The  Eagle  v.  Fraser  (The 
Eagle)  8  Wall.  15,  19:  365 
Cited  in  The  Lottawanna  (Rodd  v.  Heartt)  21 

Wall.  588,  22  L.  ed.  006— Kx  parte  Boyer. 
109  IT.  S.  632.  27  L.  ed.  1057.  3  Sup.  Ct. 
Rep.  434— Re  Garnett.   141   U.   S.   15,  35   L. 
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ed.  084,  11  Sup.  Ct.  Bep.  840 — UDited  States 
▼.  Rodgers,  150  U.  S.  271,  37  L.  ed.  1070, 
14  Sup.  Ct.  Rep.  109 — Ralli  v.  Troop,  157  U. 
S.  403.  39  L.  ed.  750,  15  Sup.  Ct.  Rep.  657— 
The  Glide,  167  U.  8.  614,  42  L.  ed.  299,  17 
Sup.  Ct.  Rep.  930 — The  Ayon,  Brown,  Adui. 
180,  Fed.  Cag.  No.  680— The  K.  M.  McChes- 
ney,  8  Ben.  155,  Fed.  Cas.  No.  4.463 — The 
General  Cass,  Brown,  Adm.  835,  Fed.  Cas. 
No.  5,307 — 611  let  v.  Pierce,  Brown,  Adm. 
555,  Fed.  Caa.  No.  5,437 — Haslett  ▼.  The  En- 
terprise, Fed.  Cas.  No.  6,107 — The  Illinois, 
Brown,  Adm.  497,  Fed.  Cas.  No.  7,004 — The 
Oler,  2  Hughes,  16,  Fed.  Cas.  No.  10,485— 
Re  Scott,  1  Abb.  (U.  S.)  840.  3  Nat.  Bank. 
Reg.  745,  Fed.  Cas.  No.  12,517 — Seven  Coal 
Barges,  2  Biss.  300,  Fed.  Cas.  No.  12,677 — 
Maloney  v.  The  City  of  Milwaukee,  1  Fed. 
613 — Murray  ▼.  The  F.  B.  Nimick,  2  Fed.  89 
— Stewart  v.  Potomac  Ferry  Co.  5  Hughes, 
382,  12  Fed.  304— The  Ella  B.  24  Fed.  508— 
Ex  parte  Byers,  32  Fed.  405 —  The  Katie, 
7  L.R.A.  63,  40  Fed.  488— Murphey  v.  Mobile 
Trade  Co.  49  Ala.  438 — Warren  v.  Kelley, 
80  Me.  524,  15  Atl.  49 — Concord  Mfg.  Co.  t. 
Robertson,  66  N.  H.  6,  18  L.R.A.  682,  25 
Atl.  718 — ^Ryan  v.  Hook,  34  Hun,  187— 
Baird  ▼.  Daly,  4  Lans.  430 — Chase  t.  Ameri- 
can S.  B.  Co.  9  B.  I.  433,  11  Am.  Rep.  274. 

155.  That  a  portion  of  lakes  and  of  the 
wat«r8  connecting  them  lies  within  the  limits 
of  another  sovereignty  is  no  objection  to 
the  exercise  of  admiralty  jurisdiction  over 
them  by  the  United  States  district  courts. 
The  Eagle  v.  Fraser  (The  Eagle)  8  Wall. 
15,  19: 365 
Cited   in   The   Avon,    Brown,   Adm.    178,    Fed. 

Cas.  No.  680 — The  Champion,  Brown,  Adm. 
532,  Fed.  Cas.  No.  2,583. 

156.  Jurisdiction  assumed  by  admiralty 
without  objection  of  a  case  involving  a  col- 
lision occurring  on  the  Mississippi  river 
above  the  tide.  Walsh  v.  Rogers,  13  How. 
283,  14:  147 
Cited   In   Jackson   v.   The   Magnolia,    20   How. 

299,  15  L.  ed.  911 — The  Cheeseman  v.  Two 
Ferry-boats,  2  Bond,  368,  Fed.  Cas.  No. 
2,633. 

157.  The  admiralty  and  maritime  juris- 
diction of  the  courts  of  the  United  States 
extends  to  collisions  on  the  Mississippi 
river  above  tide  waters.  Fretz  v.  Bull,  12 
How.  466,  13:  1068 
Cited  in   Western   Transp.    Co.   v.   The   Great 

Western,  Fed.   Cas.  No.  17,443. 

158.  The  act  of  Ck>ngre88  of  February  26, 
1845,  prescribing  the  jurisdiction  of  the 
Federal  courts  in  admiralty  upon  the  lakes, 
confines  that  jurisdiction  to  "matters  of 
contract  and  tort  arising  in,  upon  or  con- 
cerning steamboats  and  other  vessels"  em- 
ployed in  business  of  commerce  and  naviga- 
tion between  ports  and  places  in  different 
states  and  territories,  upon  the  lakes.  Al- 
len V.  Newberry,  21  How.  244,  16:  110 
Denied  In  The  Lottawanna   (Rodd  v.  Heartt) 

21  Wall.  587,  22  L.  ed.  666. 

Cited  In  The  Brooklyn,  2  Ben.  549,  Fed.  Cas. 
No.  1,938 — ^The  Leonard,  3  Ben.  267,  Fed. 
Cas.  No.  8,256 — The  Sailor's  Bride.  Brown, 
Adm.  69,  Fed.  Cas.  No.  12,220— The  Katie 
(Lawton  V.  Conner)  7  L.R.A.  59,  40  Fed.  482 
— ^The  Mist  V.  Martin,  41  Ala.  717— People 
V.  Tyler,  7  Mich.  217,  74  Am.  Dec.  703— 
Frallck  v.  Betts,  13  Hun,  634. 


159.  The  admiralty  jurisdiction  on  the  in- 
terior waters  of  the  United  States,  other 
than  the  lakes  and  their  connecting  waters, 
is  conferred  by  the  act  of  September  24, 
1789.  The  Ad.  Hine  v.  Trevor  (The  Hine 
V.  Trevor)  4  Wall.  555,  18:  451 
Cited  in  The  Eagle   (The  Eagle  v.  Fraser)   8 

Wall.  24,  19  L.  ed.  369 — Ex  parte  Boyer,  100 
U.  S.  632,  27  L.  ed.  1057,  3  Sup.  Ct.  Rep. 
434 — ^The  Avon,  Brown,  Adm.  180,  Fed. 
Cas.  No.  680— The  Daniel  Ball,  Brown,  Adm. 
197,  Fed.  Cas.  No.  3,564 — Re  Scott.  1  Abb. 
(U.  8.)  340,  3  Nat.  Bankr.  Reg.  745,  Fed.  Cas. 
No.  12,517— The  Ella  B.  24  Fed.  508. 

160.  The  admiralty  jurisdiction  exercised 
over  the  great  navigable  rivers  does  not 
rest  upon  the  act  of  Congress  of  1845,  ex- 
tending the  admiralty  jurisdiction  over  the 
lakes,  but  on  the  judiciary  act  of  1789,  con- 
ferring admiralty  and  maritime  jurisdiction 
over  waters  navigable  from  the  sea.  Jack- 
son V.  The  Magnolia,  20  How.  296, 

15:  909 
Cited  in  The  Hine  v.  Trevor  (The  Ad.  Hine  v. 
Trevor) '4  Wall.  567,  18  L.  ed.  455— The  Bel- 
fast (The  Belfast  v.  Boon)  7  Wall.  640,  19 
L.  ed  270 — Butler  v.  Boston  &  8.  8.  8.  Co. 
130  U.  S.  557,  82  L.  ed.  1024,  9  Sup.  Ct. 
Bep.  612 — Brooks  v.  Peytona,  Fed.  Cas.  No. 
1,  959 — The  Cheeseman  v.  Two  Ferryboats,  2 
Bond,  368,  Fed.  Cas.  No.  2,633 — The  Sailor's 
Bride,  Brown,  Adm.  69,  Fed.  Cas.  No.  12,220 
— Western  Transp.  Co.  v.  The  Great  Western, 
Fed.  Cas.  No.  17,443 — Williamson  v.  Hogan. 
46  111.  512— The  E.  P.  Dorr  v.  Waldron,  02 
111.  227,  14  Am.  Rep.  86. 

161.  The  admiralty  jurisdiction  on  the 
lakes,  and  the  waters  connecting  those 
lakes,  is  governed  by  the  act  of  February 
26,  1845.  The  Ad.  Hine  v.  Trevor  (The 
Hine  v.  Trevor)  4  Wall.  555,  18:  451 
Cited  in  The  Belfast  (The  Belfast  v.  Boon)   7 

Wall.  641,  19  L.  ed.  271— Blgley  v.  The 
Venture.  21  Fed.  880. 

162.  The  act  of  Congress  of  February  26, 
1845,  conferring  jurisdiction  upon  the  Unit- 
ed States  district  courts  in  certain  cases 
upon  the  lakes,  and  navigable  waters  con- 
necting the  same,  is  constitutional.  It  does 
not  rest  upon  the  power  granted  to  Congress 
to  regulate  commerce,  but  upon  the  ground 
that  the  lakes  and  navigable  waters  con- 
necting them  are  within  the  scope  of  ad- 
miralty and  maritime  jurisdiction,  as  known 
and  understood  in  the  United  States  when 
the  Constitution  was  adopted.  The  Gen- 
esee   Chief    V.     Fitzhugh,     12     How.    443, 

13:  1058 
Cited  in  Allen  v.  Newberry.  21  How.  246,  16 
L.  ed.  112— Atkins  v.  Fibre  Disintegrating 
Co.  18  Wall.  304,  21  L.  ed.  845— Brooks  v. 
The  Peytona,  Fed.  Cas.  No.  1,959 — ^The  Con- 
gress, 1  Biss.  44,  Fed.  Cas.  No.  3,099 — 
The  General  Cass,  Brown,  Adm.  340,  Fed. 
Cas.  No.  5,307 — Re  Kirkland,  12  Am.  L.  Reg. 
N.  8.  301,  Fed.  Cas.  No.  7.842— The  Mary 
Washington.  Chase,  Dec.  130,  Fed.  Cas.  No. 
9,229— Merrick  v.  Avery,  14  Ark.  387— Fall 
V  Hazelrigg,  45  Ind.  586,  16  Am.  Rep.  278 — 
Slnton  V.  The  R.  R.  Roberts,  46  Ind.  482 — 
State  ex  rel.  Lewis  v.  Smith,  168  Ind.  662, 
63  L.R.A.  125,  63  N.  E.  214— McManus  v. 
Carmichael,  3  Iowa,  52 — ^Trevor  v.  The  Ad. 
Hine,  17  Iowa,  354 — Berry  v.  Snyder,  8 
Bush,  287,  96  Am.  Dec.  219 — Capen  v.  Bar- 


ADMIRALTV,  1.  d,  1. 


5d 


rows,  1  Gray,  S80 — Dow  y.  Northern  R.  Co. 
67  N.  U.  46.  36  AU.  510— Keating  v.  Spink, 
S  Ohio  St.  110,  62  Am.  Dec.  214 — Edson  v. 
Crancle,  62  Ohio  St.  62,  66  N.  B.  647 —  Dun- 
kp  ▼.  Com.  108  Pa.  618,  16  W.  N.  C.  14R, 
42  Pbila.  Leg.  Int.  328. 

163.  An  action  for  a  collision  upon  the 
Hndeon  river  is  within  the  admiralty  juris- 
diction of  the  Federal  courts.  The  Vander- 
bilt  T.  McKibbon  (The  Vanderbilt)  6  Wall. 
225,  18: 823 
Cited  In  The  Leonard,  8  Ben.  271,  Fed.   Cas. 

No.  8,256. 

164.  The  navigable  waters  of  the  Hudson, 
and  all  the  other  navigable  waters  of  the 
.\tlantic  coast  which  empty  into  the  sea  or 
into  the  bays  and  gulfs  that  form  a  part  of 
the  sea,  are  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States.  Com- 
mercial Transp.  Go.  v.  Fitzhugh  (The  Com- 
merce) 1  Black,  574,  17:  107 
Cited  Id  Gllman  v.  Philadelphia,  3  Wall.  740. 

18  Ll  ed.   104— Hall  v.   De   Culr.   95  U.   8. 
516,  24  L.  ed.  558. 

165.  Jurisdiction  entertained  over  a  col- 
lision upon  a  navigable  river  in  the  state  of 
Virginia,  without  objection.  New  York  & 
V.  S.  S.  Co.  V.  Caldenwood,  19  How.  241, 

15:  612 

CUed  In  Jackson  v.   The   Magnolia,   20   How. 

299,  15  L.  ed.  911 — The  Cheeseman  y.  Two 

Ferry-boats,  2  Bond,  368,  Fed.  Cas.  No.  2,638. 

166.  [A  river  not  within  the  body  of  any 
munty  is  within  admiralty  jurisdiction. 
Montgomery  v.  Henry  (H.  Ct  Er.  &  Ap. 
Pa.)  1  Dall.  49,  1 :  32] 

167.  District  courts  have  jurisdiction  of 
r'i*n  of  collision  on  the  great  public  navi- 
tmble  rivers,  although  within  the  body  of  a 
(viunty  or  above  the  tide.  Jackson  v.  The 
Magnolia,  20  How.  296,  15:  909 
Cited  in  Nelson  v.  Leland,  22  How.  56,  16  L. 

ed.  273 — The  Commerce  (Commercial  Transp. 
Co.  ▼.  Pitsbugh)  1  Black,  580,  17  L.  ed.  109 
—The  Hlne  v.  Trevor  (The  Ad.  HIne  v.  Trev- 
or»  4  Wall.  567,  18  L.  ed.  455— The  Belfa.st 
(The  Belfast  v.  Boon)  7  Wall.  640.  19  L. 
ed.  270 — ^The  Eagle  (The  Eagle  v.  Fraser)  8 
Wall.  20,  19  L.  ed.  368— The  Lottawaona 
(Rodd  V.  Heartt)  21  Wall.  586,  22  L.  ed.  605 
—The  Avon,  1  Brown,  Adm.  180,  Fed.  Cas. 
No.  680 — ^Tbe  Leonard.  3  Ben.  267,  Fed.  Cas. 
No.  8,256 — ^Malthy  v.  Steam  Derrick  Boat,  3 
Hsgbea,  481,  Fted.  Cas.  No.  9,000— The  Rev- 
csoe  Cotter  No.  1.  Brown,  Adm.  87,  Fed. 
Cas.  No.  11,713 — Roberts  v.  Skolfield,  3  Ware, 
188,  FedL  Cas.  No.  11,917— The  Sarah  Jane, 
1  Low.  Dec  204,  Fed.  Cas.  No.  12.349— 
Stewart  v.  Potomac  Ferry  Co.  5  Hughes,  382, 
12  FtA.  304 — ^United  States  v.  Burlington  & 
H.  C.  Feny  Co.  21  Fed.  836 — Ryan  v.  Hook, 
M  Hub.  187. 

168.  Admiralty  may  take  cognizance  of  a 
collision  between  boats,  occurring  on  the 
Hudson  river,  although  the  locality  is 
within  the  body  of  a  county.  (Homraercial 
Transp.  Co.  v.  Fitzhugh  (The  (Commerce)  1 
Black,  574,  17:  107 
Cited    in    Maltby    ▼.    Steam    Derrick-Boat,    3 

Hogbca,  481,  Fed.  Cas.  No.  9,000— Re  Long 
Island  N.  8.  Pass.  &  Freight  Transp.  Co.  5 
Fed.  606. 

169.  Thtt  Savannah  river,  from  its  mouth 


to  the  highest  point  to  which  it  is  navigable, 
is  subject  to  the  maritime  law  and  the 
admiralty  jurisdiction  of  the  United  States. 
Re  Garnett,  141  U.  S.  1,  11  Sup.  Ot.  Rep. 
840,  35:  631 

170.  No  jurisdiction  over  vessels  engaged, 
substantially,  in  interior  navigation  and 
trade,  not  on  tide  waters,  exists  in  admi- 
ralty courts  in  cases  of  dispute  between  part 
owners.  The  Orleans  v.  Phcebus,  11  Pet. 
175,  9:677 
Overruled  in  The  Genesee  Chief  v.  Fitzhugh,  12 

How.  456,  18  L.  ed.  1064 — The  Hlne  v.  Trev- 
or (The  Ad.  Hlne  v.  Trevor)  4  Wall.  563, 
18  L.  ed.  454 — ^The  Revenue  Cutter  No.  1, 
Brown,  Adm.  93,  Fed.  Cas.  No.  11,713. 

Limited  In  Waring  v.  Clarke,  5  How.  463,  12 
L.  ed.   237. 

Cited  In  Waring  v.  Clarke,  5  How.  498,  12  L. 
ed.  253 — New  Jersey  Steam  Nav.  Co.  v. 
Merchants*  Bank,  6  How.  392,  12  L.  ed.  486 
— Jackson  v.  The  Magnolia,  20  How.  314, 
15  L.  ed.  017  (dissenting  opinion) — United 
States  V.  Rodgers,  150  U.  S.  270,  37  L.  ed. 
1079,  14  Sup.  Ct.  Rep.  109 — Pollock  v.  Farm- 
ers' Loan  &  T.  Co.  157  U.  8.  575,  39  L.  ed. 
817,  15  Sup.  Ct.  Rep.  678— Eads  v.  The 
H.  D.  Bacon,  Newberry,  Adm.  276,  Fed.  Cas. 
No.  4.232 — McCormick  v.  Ives,  Abb.  Adm. 
420,  Fed.  Cas.  No.  8.720 — The  Robert  Morris, 
1  Wall.  Jr.  38,  Fed.  Cas.  No.  8,896 — Pack- 
ard T.  The  Louisa.  2  Woodb.  ft  M.  53,  Fed. 
Cas.  No.  10,652 — Parmlee  y.  The  Charles 
Mears,  Newberry,  Adm.  204,  Fed.  Cas.  No. 
10.7G6— Re  Scott,  1  Abb.  (U.  S.)  339,  3  Nat. 
Bankr.  Reg.  745.  Fed.  Cas.  No.  12.517— 
United  States  v.  Jackson,  4  N.  T.  Legal  Obs. 
453,  Fed.  Cas.  No.  15,458— United  States  v. 
New  Bedford  Bridfre,  1  Woodb.  ft  M.  473, 
Fed.  Cas.  No.  15,867— United  States  v.  Wil- 
son, 3  Blatchf.  437,  Fed.  Cas.  No.  16.731 — 
Western  Transp.  Co.  v.  The  Great  Western, 
Fed.  Cas.  No.  17,443 — Wolverton  ▼.  Lacey, 
18  Month.  L.  Rep.  675,  Fed.  Cas.  No. 
17,932 — Stewart  v.  Potomac  Ferry  Co.  5 
Hughes,  381,  12  Fed.  303— The  Mary 
F.  Chisholm,  129  Fed.  817— The  Bel- 
fast V.  Boon,  41  Ala.  03 — People  ex  rel. 
Loomis  V.  Canal  Appraisers,  33  N.  Y.  497 — 
Dunlap  V.  Com.  42  Phila.  Leg.  Int.  328,  108 
Pa.  613. 

171.  Although  a  vessel,  on  her  voyage  on 
interior  waters,  may  at  one  terminus  of 
them  have  touched  in  tide  waters,  the  admi- 
ralty has  no  jurisdiction  over  vessels  em- 
ployed on  such  voyages,  in  cases  of  dispute 
between  part  owners.  The  Orleans  v. 
Phcebus,  11  Pet.  175,  9:  677 
Cited  In  Van  Santwood  v.  The  John  B.  Cole, 

4  N.  Y.  Legal  Obs.  376,  Fed.  Cas.  No.  16,875. 

EfTcct  of  non-navigablllty  at  times,  on 
jurisdiction. 

172-4.  That  a  river  is  sometimes  unnavi- 
gable  cannot  affect  its  navigability  at  other 
times,  or  prevent  the  jurisdiction  of  admi- 
ralty courts.  Nelson  v.  Leland,  22  How. 
48,  16: 269 

Cited  In  The  Cheeseman  v.  Two  Ferryboats,  2 

Bond,  371,  Fed.  Cas.  No.  2,633. 

Seizures  on  land. 

175.  The  admiralty  jurisdiction  of  the 
district  court  extends  to  seizures  on  navi- 
gable waters,  but  not  to  seizures  on  land. 
United  States  v.  Winchester,  99  U.  S.  372, 

25:479' 
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2,  Jurisdiction    as    to    Internal    Com- 
merce  of  State. 

Jurisdiction  of  State  Court,  see  supra,  57. 

176.  The  admiralty  jurisdiction  applies  to 
all  navigable  waters  except  to  a  commerce 
exclusively  within  a  state.  Nelson  v.  Le- 
land,  22  How.  48,  16:  269 
Cited  in  The   Commerce    (Commercial   Transp. 

Co.  V.  Pltahuffh)  1  Black,  581.  17  L.  ed. 
110 — The  Magsie  Hammond  (The  Mugj^ie 
Hammond  v.  Morland)  0  Wall.  457,  10  L. 
ed.  780--Re  Garnett,  141  U.  8.  15,  35  L.  ed. 
6.34,  11  Sup.  Ct.  Rep.  840 — Mnltby  v.  Steam- 
Derrick  Boat,  8  HuKhes,  482,  Fed.  Cas.  No. 
9,000— The  Sarah  Jane,  1  Low.  Dec.  204, 
Fed.  Cas.  No.  12,340 — Town  v.  The  West- 
ern Metropolis.  28  How.  Pr.  285,  Fed.  Cos. 
No.  14,114 — Western  Transp.  Co.  v.  The 
Great  Western,  Fed.  Cas.  No.  17,443 — The 
Belfast  v.  Boon,  41  Ala.  63 — Chlsolm  v. 
Calnes,  67  Fed.  292 — Town  ▼.  The  Western 
Metropolis,  28  How.  Pr.  288 — Ryan  v.  Hook, 
34  Hun,  187 — Smith  v.  United  States,  1 
Wash.  Terr.  208. 

177.  Admiralty  has  jurisdiction  over 
marine  torts,  though  the  voyage  is  between 
ports  and  places  in  the  same  state.  The 
Belfast  V.  Boon  (The  Belfast)  7  Wall.  624, 

19:  266 
Cited  In  The  Robert  W.  Parsons  (Perry  v. 
Haines)  191  U.  S.  35,  48  L.  ed.  81,  24 
Sup.  Ct.  Rep.  8— The  Edith,  11  Blatchf. 
465,  Fed.  Cas.  No.  4,283 — Dever  v.  The 
Hope,  42  Miss.  720,  2  Am.  Rep.  649. 

178.  The  admiralty  jurisdiction  of  the 
Federal  courta  is  not  limited  by  the  com- 
merce clause  of  the  Constitution,  and  at- 
taches to  marine  contracts  and  torts  in 
strictly  internal  state  commerce,  where  the 
navigation  is  upon  the  waters  of  the  United 
States.  Rodd  v.  Hoartt  (The  Lottawanna) 
21  Wall.  558,  22:  654 
Cited  In  Covlnjfton  &  C.  Bridge  Co.  v.  Kentucky, 

154  U.  S.  211,  38  L.  ed.  906,  4  Inters.  Com. 
Rep.  G.">3,  14  Sup.  Ct.  Rep.  1087 — Malony  v. 
Milwaukee,  1  Fed.  613 — United  States  v. 
Burlington  &  H.  C.  Ferry  Co.  21   Fed.  342. 

179.  Admiralty  courts  have  jurisdiction 
of  an  action  to  recover  damages  inflicted  by 
collision  upon  a  canal  boat  engaged  in  com- 
merce upon  inland  waters  of  a  state.  The 
Syracuse  v.  Ijangsley  (The  Syracuse)  12 
Wall.  167,  20:  382 
Cited    in    The    Robert    W.    Parsons    (Perry    v. 

Haines)  191  U.  S.  32,  48  L.  ed.  70,  24 
Sup.  Ct.  Rep.  8. 

180.  The  district  court  of  the  United 
States  for  the  northern  district  of  Hlinois, 
as  a  court  of  admiralty,  has  jurisdiction 
of  a  suit  in  rem  against  a  steam  canal 
boat,  to  recover  damages  caused  by  a  col- 
lision between  her  and  another  canal  boat, 
while  they  were  navigating  the  Hlinois  and 
Lake  Michigan  canal  in  Cook  county,  Il- 
linois, although  the  libellant's  boat  was 
bound  from  one  place  to  another  in  H- 
linois.  Re  Boyer,  109  U.  S.  629,  3  Sup.  Ct. 
Rep.  434,  27:  1056 

181.  The  exclusive  admiralty  jurisdiction 
of  the  Federal  courts  extends  to  the  en- 
fbrcement  by  proceedings  in  rem  of  a  lien 


for  repairs  furnished  to  a  vessel  engaged 
in  navigating  the  Erie  canal,  although  such 
vessel  was  employed  wholly  in  commerce 
between  ports  in  the  same  state.  Perry  v. 
Haines  (The  Robert  W.  Parsons)  191  U.  8. 
17,  24  Sup.  Ct.  Rep.  8,  48:  73 

Cited  In  Graham  ft  M.  Transp.  Co.  v.  Cral^f 
Shipbuilding  Co.  203  U.  S.  577,  51  L.  ed. 
325,  27  Sup.  Ct.  Rep.  777— Kills  v.  United 
States,  20G  U.  S.  250,  51  L.  ed.  1054,  27 
Sup.  Ci.  Rep.  600 — The  Winnebago,  73  C.  C. 
A.  208,  141  Fed.  048. 

3.  Jurisiliction  of  Places  Involving  the 

Shore, 

See  also  supra,  123;  infra,  331. 

182.  A  proceeding  in  rem  to  recover  for 
coal  furnished  a  steamer  engaged  in  naviga- 
tion and  trade  exclusively  within  California 
is  not  the  subject  of  admiralty  jurisdiction. 
It  concerned  the  purely  internal  trade  of 
the  state;  that  commerce  is  necessarily  left 
to  regulation  by  state  authority.  Maguire 
V.  Card,  21  How.  248,  16:  118 
Denied  in  The  Belfest   (The  Belfast  v.  Boon) 

7  Wall.  642,  19  L.  ed.  271. 

Difitinguishcd  in  The  America,  1  '1a>w.  Deo. 
178,  Fed.  Cas.  No.  280— The  Daniel  Ball. 
Brown,  Admr.  197,  Fed.  Cas.  No.  3,504 — The 
Sailor's  Bride,  Brown,  Admr.  CO,  Fed.  Car. 
No.  12,220. 

Cited  in  The  Lottawanna  (Rodd  v.  Heartt) 
21  Wall.  587,  22  L.  ed.  66G— The  Glide, 
167  U.  S.  613,  42  L.  ed.  298,  17  Sup.  Ct. 
Rep.  930 — The  Robert  W.  Parsons  (Perry  v. 
llalneB)  191  U.  S.  34.  48  L.  ed.  80,  24 
Sup.  Ct.  Rep.  8 — The  Brooklyn,  2  Ben.  549, 
Fed.  Cas.  No.  1,938 — Carpenter  v.  The  Bm 
ma  .Tohnson.  1  Cliff.  637.  Fed.  Cas.  No. 
2,430— The  Circassian.  11  Blatchf.  476,  Fed. 
Cas.  No.  2,726— The  Edith,  11  Blatchf.  463. 
Fed.  Css.  No.  4,283 — Harrison  v.  The  Anna 
Kimball,  Fed.  Cas.  No.  6,132 — The  Leonard, 
3  Ben.  207,  Fed.  Cas.  No.  8,2.'>6 — Molr  v. 
The  Dubuque,  Fed.  Cas.  No.  9,690 — Poag  v. 
The  McDonald,  Fed.  Cas.  No.  11,238— The 
Sarah  Jane.  1  Ix)w.  Dei*.  20.5,  Fed.  Cas.  No. 
12,349— The  Troy,  4  Blatchf.  355.  Fed.  Cas. 
No.  14,192— The  Unadllla,  8  Ben.  479,  Fed. 
Cas.  No.  14,332— Western  Transp.  Co.  v.  The 
Great  Western,  Fed.  Cas.  No.  17,443— United 
States  V.  Burlington  &  H.  County  Ferry  Co. 
21  Fed.  341— The  E.  A.  Shores,  Jr.  73  Fed. 
347_The  Montauk  v.  Wnlker,  47  111.  339 — 
Marshall  v.  Curtis,  5  Bush,  615 — Warren 
v.  Kelley,  80  Me.  526,  15  Atl.  49 — AtlanUc 
Works  V.  The  Glide,  157  Mass.  526.  34  Am. 
Rep.  305,  33  N.  K.  163— Bird  v.  The  Jose- 
phine, 50  Barb.  510 — Fralick  v.  Betts.  13 
Ilun,  6.14 — Sheppard  v.  Steele,  3  Lans.  420 — 
Bird  V.  The  Josephine,  30  N.  Y.  26— Brook- 
man  v.  Hamlll,  43  N.  Y.  558,  3  Am.  Rep. 
731. 

183.  In  a  suit  upon  a  contract  of  ship- 
ment of  goo<ls  between  ports  and  places  of 
the  same  state,  the  district  court  has  no 
jurisdiction  in  admiralty;  such  jurisdiction 
belongs  to  the  courts  of  the  state.  Allen 
V.  Newberry.  21  How.  244,  16:  110 
DiHtintfuiHhed  in   Ix)rd   v.   Goodall    N.   ^   P.   8. 

S.  Co.  102  V.  S.  645,  26  L.  ed.  226— The 
Belfast  (The  Belfast  v.  Boon)  7  Wall.  641, 
19    L.    ed.    271. 

Cited    in    Ma^uIre   v.    Card,    21    How.    250,    16 
L.   ed.    118— Covington   &   C.    Bridge    Co.   v. 
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Kentackj.  154  U.  S.  211,  38  L.  ed.  966,  4 
Interm.  Com.  Rep.  653,  14  Sup.  Ct.  Rep. 
1087 — The  Robert  W.  Parsons  ii'erry  v. 
Haines)     191     U.     S.     34.    48    L.    ed.    80,    24 

Sup.    Ct.    Rep.     8 Carpenter   v.    The   Emma 

Johnson,  1  Cliff.  637,  Fed.  Cas.  No.  2,430— 
The  Circassian,  11  Blatchf.  476,  Fed.  Cas. 
No.  2,726 — Coasting  trade  construed.  In  The 
Daniel  Ball.  Brown,  Adm.  197,  Fed.  Cas. 
No.  3.564 — The  Mary  Washington,  1  Abb. 
(U-  S.)  7.  Chase,  I>ec.  129— Fed.  Cas.  No. 
9.229 — Poag  ▼.  The  McDonald,  Fed.  Cas.  No. 
11,239 — ^The  Sarah  Jane,  1  Low.  Dec.  205, 
Fed.  Cas.  No.  12,349 — The  8eneca,  1  Blss. 
372,  Fed-  Cas.  No.  12,669— Squires  v.  The 
Charlotte  Vanderbllt,  Fed.  Cos.  No.  13,271— 
The  Troy,  4  Blatchf.  355,  Fed.  Cas.  No.  14,- 
192 — United  States  v.  The  Seneca,  1  Am. 
Ia.  R.  N.  8.  282,  Fed.  Cas.  No.  16,251— 
Western  Transp.  Co  v.  The  Great  Western, 
Ked.  Cas,  No.  17,443 — Whitaker  v.  The  Fred 
Lorents,  Fed.  Cas.  No.  17,527— United  States 
T.  Burlin^on  &  H.  County  Ferry  Co.  21 
Fed.  341 — The  E.  A.  Shores.  Jr.  73  Fed. 
^41:  The  Belfast  ▼.  Boon,  41  Ala.  63 — The 
Montauk  ▼.  Walker,  47  III.  338 — The  B.  P. 
Dorr  V.  Waklron,  62  111.  227.  14  Am.  Rep. 
S6 — Marshall  ▼.  Cnrtls.  5  Bush,  615 — Dever 
T.  The  nope,  42  Miss.  718.  2  Am.  Rep.  643 — 
Randall  t.  Roche,  30  N.  J.  L.  224,  82  Am. 
Dec.  233 — Brookman  v.  Hamill,  43  N.  Y.  559, 
3  Am.  Rep.  731 — Van  Valkenburg  y.  Kings- 
bary,  14  Ohio    St.  365. 

184.  Redress  can  be  had  in  admiralty  for 
a  breach  of  a  contract  of  aflTreightment,  al- 
though the  port  of  shipment  and  the  port  of 
defttination  are  In  the  same  state.  The  Bel- 
fast  ▼.    Boon     (The    Belfast)    7    Wall.    624, 

19:  266 
Cited  In  Covinffton  &  C.  Bridge  Co.  v.  Ken- 
tackj. 154  17.  8.  211,  38  L.  ed.  066,  4 
Inters.  Com.  Rep.  653,  14  Sup.  Ct.  Rep. 
1087 — ^The  Queen  of  the  Pacific,  61  Fed. 
214. 

185.  Where  the  origin  of  th«  wrong  is  on 
the  water,  but  the  substance  and  consum- 
mation of  the  injury  is  on  land,  it  is  not 
within  the  jurisdiction  of  admiralty.  Hough 
V.  Western  Transp.  Co.  (The  Plymouth)  3 
Wall.  20,  18:  125 
Distinguished     In     Re    Vessel    Owners'    Towing 

Co.    26    Fed.    172. 
Cited  In    Gx    parte  Phenix    Ins.  Co.   118   U.   S. 
618.   30    I.,    ed.    278,    7    Sup.    Ct.    Rep.    25 — 
Johnson   v.    Chicago  &  P.   Elevator  Co.    119 
U.  8.  397,  30  L.  ed.  450,  7  Sup.  Ct.  Rep.  254 
— Knapp,  S.  &  Co.  Co.  v.  McCaffrey,  177  U. 
a.  643,  44  L.  ed.  924,  20  Sup.  Ct.  Rep.  824 — 
Homer    Ramsdell    Transp.    Co.    t.    La    Com- 
pagnle    Generale   TransatI antique,   182   U.   S. 
411.  45  L.  ed.  1159,  21  Sup.  Ct.  Rep.  831 — 
The  Robert    W.    Parsons    (Perry   v.    Haines) 
191    U.    S.    41,    48    L.    ed.    83,    24    Sup.    Ct. 
Rep.  8 — ^Thc  Epsilon,  6  Ben.  381,  Fed.  Cas. 
No.   4,506 — The  Maud  Webster,  8  Ben.   552, 
Fed.      Caa.      No.      9,302 — The      Nell      Coch- 
ran,    Brown,     Adm.     164,     Fed.     Cas.     No. 
10.087 — ^The    Ottawa.    1    Brown,    Adm.    857, 
Fed.  Cas.  No.  10,616 — Re  Lon^  Island  N.  S. 
Pass.   &   Freight  Transp.   Co.   5    Fed.   608 — 
The  Mary  Stewart,  5  Hughes,  313,  10  Fed. 
138 — ^The  Arkansas,  5  McCrary,  371,  17  Fed. 
388 — ^Tbe   Manhasset,   19   Fed.   435 — The   C. 
Accame,    20    Fed.    643 — Leonard   v.    Declcer, 
22  Fed.   742 — The  Professor  Morse,  23  Fed. 
«04 — The    City    of    Lincoln,    25    Fed.    837— 
Rtheridge    y.     Philadelphia,    26     Fed.    43 — 
Goodrich    Transp.    Co.    v.    Gagnon,    36    Fed.  I 
1^4 — MUwaakee    t.    Th«    CurtU,    8    L.Q.A.  > 


712,  37  Fed.  705---The  H.  S.  Pickands,  42 
Fed.  240 — The  John  C.  Sweeney,  55  Fed. 
542 — Bain  v.  Sandusky  Transp.  Co.  60  Fed. 
913 — The  Normannia,  62  Fed.  472 — Homer 
Ramsdell  Transp.  Co.  v.  Compagnie  Generale 
Transatlantique,  63  B'ed.  848 — The  Mary 
Garrett,  63  Fed.  1011 — Thompson  v.  Jen- 
nings, 66  Fed.  62 — Hermann  y.  Port  Blakely 
Mill  Co.  69  Fed.  647— The  Belvldcre,  90 
Fed.  110 — The  Strabo,  39  C.  C.  A.  376,  98 
B'ed.  999 — Rundell  v.  La  Compagnie  Generale 
Transatlantique,  49  L.R.A.  95,  40  C.  C.  A. 
628,  100  Fed.  657— Campbell  y.  H.  Hackfeld 
&  Co.  62  C.  C.  A.  275,  125  Fed.  697— Dalley 
y.  New  York,  128  Fed.  797— Johnson  y. 
Chicago  &  P.  Bleyator  Co.  105  HI.  469 — 
Chicago  V.  The  Queen  City,  17  III.  App.  206 
— State  ex  rel.  Raymond  y.  Voorhles,  39 
La.  Ann.  502,  4  Am.  St.  Rep.  274,  2  So. 
37 — John  Spry  Lumber  Co.  y.  The  C.  H. 
Green,  76  Mich.  327,  43  N.  W.  576. 

186.  A  personal  injury  due  to  the 
negligence  of  the  master  of  a  ycsscl  and 
sustained  by  one  who  went  aboard  after 
the  ship  was  moored  to  the  wharf,  on  com- 
pletion of  her  voyage,  to  ascertain  if  an 
expected  consignment  of  goods  had  arrived, 
constitutes  a  maritime  tort,  of  which  the 
district  court  has  jurisdiction.  Leathers  v. 
Blessing,  105  U.  S.  626,  26:  1192 
Cited  In  Re  Fassett,  142  U.  S.  485,  35  L.  ed. 

1090,  2  Sup.  Ct.  Rep.  205 — The  Rheola,  22 
Blatchf.  125 — The  Explorer,  20  Fed.  139 — 
Etheridge  v.  Philadelphia,  26  Fed.  43 — An- 
derson V.  The  B.  B.  Ward,  38  Fed.  45 — The 
H.  S.  Pickands,  42  Fed.  240— The  A.  Heaton. 
43  Fed.  596 — The  City  of  Norwalk.  55  Fed. 
110 — Boden  y.  Demwolf,  56  Fed.  848 — Bain 
y.  Sandusky  Transp.  Co.  60  Fed.  913 — John 
Spry  Lumber  Co.  y.  The  C.  H.  Green.  76 
Mich.  326,  43  N.  W.  576— Etheridge  y.  Phil- 
adelphia, 18  Phila.  539,  42  Phila.  Leg.  Int. 
491,    17   W.   N.    C.   224. 

Collision  with  piers,  wharves,  etc. 

See  also  supra,  134.  . 

187.  A  court  of  admiralty  has  jurisdic- 
tion of  an  action  for  damages  to  a  vessel 
on  navigable  water  resulting  from  its  col- 
lision with  an  unauthorized  pier.  Atlee  v. 
Northwestern  Union  Packet  Co.,  21  Wall. 
389,  22: 619 
Cited    in    The    Blackheath     (United    States    y. 

Evans)  195  U.  S.  365,  49  L.  ed.  237,  25 
Sup.  Ct.  Rep.  46 — The  Maud  Webster,  8  Ben. 
552,  Fed.  Cas.  No.  9,302 — ^The  Arkansas,  5 
McCrary,  367,  17  Fed.  386 — I^onard  v. 
Decker,  22  Fed.  743— The  F.  &  P.  M.  No.  2. 
33  Fed.  514— The  Curtis,  3  L.R.A.  712,  37 
Fed.  706 — Boston  y.  Crowley,  38  Fed.  204 — 
Assante  v.  Charleston  Bridge  Co.  40  Fed. 
767— Hill  y.  Essex  County.  45  P'ed.  261— 
Oregon  City  Transp.  Co.  v.  Columbia  Street 
Bridge  Co.  53  Fed.  551 — The  Strabo,  90 
Fed.  Ill — Simpson  v.  The  Ceres,  14  Phila. 
524,  38  Phila.  Leg.  Int.  339— Etheridge  v. 
Philadelphia,  18  Phila.  539,  17  W.  N.  C.  224, 
42  Phila.  Leg.  Int.  401,  26  Fed.  43 — The 
Ceres,  7  W.  N.  C.  576. 

188.  An  action  to  recover  damages  for  in- 
juries to  a  pier  struck  by  a  vessel  is  not 
within  the  jurisdiction  of  admiralty  courts. 
Homer  Ramsdell  Transp.  Co.  v.  La  Com- 
pagnie Generale  Transatlantique,  182  U.  S. 
406,  21  Sup.  a.  Rep.  831,  45:  1155 
Cited  in  Tucker  y.  Alexandroff,  183  U.  S.  438, 

46   L.   ed.    271,   22   Sup.    Ct.    Rep     195— The 
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Blackheath  (United  States  v.  Evans)  105  U. 
S.  364,  49  L.  ed.  236,  25  Sap.  Ct.  Bep.  46— 
The  Encrgia,  124  Fed.  846. 

189-191.  The  admiralty  jurisdiction  of 
the  Federal  courts  extends  to  a  libel  in  rem 
against  a  vessel  for  negligently  colliding 
with  and  destroying  a  beacon  standing  some 
15  or  20  feet  from  the  channel,  in  \vater  12 
or  15  feet  deep,  though  it  is  built  upon  piles 
driven  firmly  into  the  bottom.  United 
States  V.  Evans  (The  Blackheath)  195  U. 
S.  361,  25  Sup.  a.  Rep.  46,  49:  236 

Cited   in    Bowers    Hydraulic    Dredging    Co.    ▼. 

Federal  Contracting  Co.  148  Fed.  294. 

192.  The  remedy  for  damage  to  an  ele- 
vator on  a  river  bank  from  being  struck  by 
a  schooner  is  \vholly  at  common  law,  and 
may  be  pursued  in  a  state  court,  under  the 
provisions  of  a  state  statute  giving  a  lien  on 
the  vessel,  with  a  right  of  attachment  in  a 
suit  in  personam.  Johnson  v.  Chicago  &  P. 
Elevator  Co.  119  U.  S.  388,  7  Sup.  Ct.  Rep. 
254,  30: 447 
Cited  in  The  J.  E.  Rumbell.  148  U.  S.  12,  37 

L.  ed.  347,  13  Sup.  Ct.  Rep.  498 — Moran  v. 
Stnrges,  154  U.  S.  276,  38  L.  ed.  988,  14 
Sop.  Ct.  Rep.  1019— The  Glide,  167  U.  S. 
621,  42  L.  ed.  301,  17  Sup.  Ct.  Rep.  930 — 
Knapp  8.  &  Co.  Co.  v.  McCaffrey,  177  U.  S. 
643,  44  L.  ed.  924,  20  Sup.  Ct.  Rep.  824— 
The  John  C.  Sweeney,  55  Fed.  542 — The 
Strabo.  90  Fed.  110 — The  Haxby,  95  Fed. 
172 — Olsen  v.  Birch,  133  Cal.  484,  85  Am. 
St.  Rep.  215,  65  Pac.  1032— Oindele  v.  Corrl- 
gan,  129  111.  588,  16  Am.  St.  Rep.  202,  22 
N.  E.  516 — Knapp  S.  &  Co.  Co.  v.  McCaffrey, 
178  111.  121.  69  Am.  St.  Rep.  290,  52  N.  E. 
898 — Gindele  v.  Corrlgan,  28  111.  App.  482 — 
McCaffrey  v.  Knapp  S.  &  Co.  Co.  74  111.  App. 
99 — State  ex  rel.  Raymond  v,  Voorhies, 
39  La.  Ann.  502,  4  Am.  St.  Rep.  274,  2  So. 
37_Warren  v.  Kelley,  80  Me.  531,  15  Atl. 
49 — Atlantic  Works  v.  The  Glide.  157  Mass. 
626,  34  Am.  St.  Rep.  305,  33  N.  E.  103 — 
John  Spry  Lumber  Co.  v.  The  C.  II.  Green, 
76  Mich.  327,  43  N.  W.  576 — CheboyRan 
Lumber  Co.  v.  Delta  Transp.  Co.  100  Mich. 
32,  58  N.  W.  6.10 — Globe  Iron  Worlds  Co.  v. 
The  John  B.  Ketcham,  2nd.  100  Mich.  580, 
43  Am.  St.  Rep.  464,  59  N.  W.  247— Bur- 
rows V.  Delta  Transp.  Co.  106  Mich.  594, 
29  L.R.A.  472,  64  N.  W.  501— The  Willapa, 
25  Or.  76,  34  Pac.  689. 

Damans  by  Are  on  land  or  wharf. 

193.  Admiralty  has  no  jurisdiction  of  a 
suit,  either  in  rem  or  in  pereonamy  for  dam- 
ages on  land  from  a  fire  negligently  com- 
municated by  a  passing  steamer.  Re  Plienix 
Ins.  Co.  118  U.  8.  610,  7  Sup.  Ct.  Rep.  25, 

30:  274 
OiUd  In  Re  Fassett,  142  U.  S.  484,  35  L.  ed. 
1089,  12  Sup.  Ct.  Rep.  295 — Re  Cooper, 
143  U.  S.  506.  36  L.  ed.  243,  12  Sup.  Ct. 
Rep.  463 — Knapp,  S.  &  Co.  Co.  v.  McCaffrey 
177  U.  8.  643,  44  L.  ed.  924,  20  Sup.  Ct. 
Rep.  824 — Goodrich  Trnnsp.  Co.  v.  Gannon, 
36  Fed.  125— The  Curtis,  3  L.R.A.  712,  37 
Fed.  705— The  H.  S.  Pickands,  42  Fed.  240— 
The  John  C.  Sweeney,  55  Fed.  543 — Bain 
V.  Sandusky  Transp.  Co.  GO  Fed.  913 — Her- 
mann V.  Port  Blnkely  Mill  Co.  69  Fed.  650 — 
The  Strabo.  00  Fed.  110 — State  ex  rel.  Ray- 
mond V.  Voorhies,  39  La.  Ann.  502,  4  Am. 
St.  Rep.  274.  2  So.  37 — John  Spry  Lumber 
Co.  V.  The  C.  H.  Green,  76  Mich.  328,  43 
N.  W.  576 — Fayerwenther  v.  Phenix  Ins.  Co. 
118  N.  Y.  324,  6  L.R.A.  806,  23  N.   E.  192. 


194.  An  action  of  trespass  at  commoii 
law  will  lie  in  a  state  court  by  the  owner 
of  one  vessel  against  the  owner  of  another 
for  damages  by  fire  at  a  wharf.  Ghappell 
V.  Bradshaw,  128  U.  S.  132,  9  Sup.  Ct.  Rep. 
40,  32: 369 

195.  Where,  owing  to  the  negligence  of 
those  in  charge  of  a  vessel,  it  took  fire,  and 
the  flames  set  fire  to  a  wharf  and  packing 
houses,  which  were  consumed,  the  case  is 
not  one  for  admiralty  jurisdiction.  Hough 
v.  Western  Transp.  Go.  (The  Plymouth)  3 
Wall.  20,  18:  125 

lilens  for  reimira  in  dry  dock. 

See  also  infra,  274. 

196.  Proceedings  in  rem  to  enforce  a  lien 
for  repairs  furnished  to  a  vessel  which  was 
at  the  time  engaged  in  navigating  the  Erie 
canal  are  no  less  within  the  exclusive  ad- 
miralty jurisdiction  of  the  Federal  courts 
because  such  repairs  were  made  in  dry  dock. 
Perry  v.  Haines  (The  Robert  W.  Parsons) 
191  U.  S.  17,  24  Sup.  Ct.  Rep.  8,         48:  73 

197.  An  unconstitutional  infringement 
upon  the  exclusive  jurisdiction  of  the 
Federal  courts  over  admiralty  and  maritime 
cases  is  made  by  >i.  Y.  Laws  1897,  chap. 
418,  §§  30,  35,  so  far  as  such  statute  is  con- 
strued by  the  courts  of  that  state  to  pro- 
vide for  the  enforcement  in  a  state  court 
by  proceedings  in  rem  of  a  lien  for  repairs 
made  in  dry  dock  to  a  canal  boat  engaged 
in  navigating  the  Erie  canal  and  Hudson 
river.  Perry  v.  Haines  (The  Robert  W. 
Parsons)  73,  191  U.  S.  17,  24  Sup.  Ct.  Rep. 
8,  48:  73 

e.  Jurisdiction  of  Persona  and  Vessels. 
1.  In  OeneraU 

See  also  infra,  274. 

198.  A  barge  is  a  subject  of  admiralty  ju- 
risdiction. The  Northern  Belle  v.  Robson, 
154  U.  S.  571,  Appx.,  and  14  Sup.  Ct.  Rep. 
1166,  19: 748 
Cited  in  Ex  parte  Easton,  95  U.  8.  74,  24  L. 

ed.  375 — The  Robert  W.  Parsons  (Perry  ▼. 
Haines)  191  U.  8.  30,  48  L.  ed.  79,  24 
Sup.  Ct.  Rep.  8 — The  Kate  Tremalne,  5 
Ben.  60,  Fed.  Cas.  No.  7,622 — ^The  Wilming- 
ton, 48  Fed.  567. 

199.  A  vessel  just  arrived  from  a  voyage, 
with  a  cargo  to  be  discharged  at  the  place 
where  she  is  moored,  is  still  a  vessel  oc- 
cupied in  the  business  of  navigation,  and 
subject  to  admiralty  jurisdiction.  JjeathorR 
v.  Blessing,  105  U.  S.  626,  26:  1192 
Cited  in   The   Curtis,    3   L.R.A.   712,   37    Fed. 

705 — Wlshart  v.  The  Jos.  Nizon,  43  Fed. 
927— The  Main.  2  C.  C.  A.  579,  2  U.  S. 
App.  349,  61  Fed.  957 — Hermann  v.  Port 
Blakely  Mill  Co.  69  Fed.  650 — ^The  Anaces, 
34  C.  C.  A.  560,  93  Fed.  241. 

200.  In  the  act  of  1789,  the  phrase  "ves- 
sels of  ten  tons  burden"  is  used  as  describ- 
ing the  carrying  capacity  of  the  river  where 
the  seizure  is  made;  in  the  act  of  1845  it 
relates  to  the  capacity  of  the  vessel  itself. 
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The     Ad.     Hine     ▼.     Treyor     (The     Hine 
r.  TrvTor)  4  Wall.  555,  18:  451 

Canal  boats. 

See  also  supra,  179-188,  196,  197. 

201.  Canal  boats  while  on  a  trip  on  the 
Hudson  river  are  within  the  admiralty  ju- 
risdiction of  the  United  States  courts.  The 
Quickstep  v.  Byrne  (The  Quickstep)  9  Wall. 
665,  19:  767 
Cited   In    The    RQ|>ert    W.    Parsons    (Perry    t. 

Haines)  191  U.  S.  32,  48  L.  ed.  79,  24 
Sup.  Ct.  Rep.  8. 

202.  Canal  boats  engaged  in  navigating 
the  Erie  canal  and  Hudson  river,  which  are 
drawn  by  animal  power  while  in  the  canal, 
and  are  taken  in  tow  by  steamers  for  the 
trip  on  the  river,  are  ships  or  vessels,  with- 
in the  contemplation  of  the  maritime  law. 
Perry  v.  Haines  (The  Robert  W.  Parsons) 
191  U.  S.  17,  24  Sup.  Ct.  Rep.  8,  48:  73 
Cited   in   Re   Eastern   Dredging    Co.    138   Fed. 

943. 

2m  Foreigners  and  Foreign  Vessels, 
See  alao  infra,  409. 

203.  Admiralty  courts  have  jurisdiction 
over  suits  between  foreigners,  if  the  subject- 
matter  of  the  controversy  is  of  a  maritime 
nature;  but  the  exercise  of  such  jurisdic- 
tion is  discretionary.  Taylor  v.  Carry!,  20 
How.  583,  15:  1028 
Cited  In  Freeman  v.  Howe,  24  How.  454,  16  L. 

cd.  750 — ^Ttae  Slavers  (CogKesnall  v.  United 
SUtes)  2  Wall.  402,  17  L.  ed.  915— Buck 
T.  Coltath^  8  Wall.  341,  18  L.  ed.  260— Riggs 
▼.  Johnaon  County  (United  States  ex  rel. 
Rlgga  V.  Johnson  County)  6  Wall.  197,  18 
L.  ed.  770 — The  Maggie  Hammond  (The 
Haggle  Hammond  v.  Morland  )  0  Wall.  457, 
19  L.  ed.  780 — Watson  v.  Jones,  13  Wall. 
719,  20  It.  ed.  672 — Penny  wit  v.  Eaton, 
4  Scott  V.  Eaton)  15  Wall.  384,  21  L.  ed. 
114 — ^The  Rio  Grande  (The  Rio  Grande  v. 
Otis)  23  Wall.  464,  23  L.  ed.  159— Kern 
T.  Buld«>koper,  103  U.  S.  491,  26  L.  ed. 
356 — Conner  v.  Long,  104  U.  8.  234,  26  L. 
ed.  726 — Hammock  v.  Farmers*  Loan  &  T. 
Co.  105  U.  8.  82,  26  L.  ed.  1113 — Covell 
T.   Heyman,    111   U.   S.   177,   28  L.  ed.  891, 

4  Sap.  Ct.  Rep.  355 — Heldritter  v.  Eliza- 
beth OU  Cloth  Co.  112  U.  S.  304,  28  L. 
ed.  733,  6  Sup.  Ct.  Rep.  135— Chapman  v. 
Brewer.  114  U.  S.  173,  29  L.  ed.  88,  6  Sup. 
Ct.  Rep.  790 — ^The  BHgenland  (The  Belgen- 
land  V.  Jensen)   114  U.  S.  368,  29  L.  ed.  157, 

5  Snp.  Ct.  Rep.  860 — ^Tua  v.  Carrlere,  117  U. 
8.  208,  29  L.  ed.  858,  6  Sup.  Ct  Rep.  565 — 
Johnson  v.  Chicago  &  P.  Elevator  Co.  119  U. 
8.  398,  30  L.  ed.  450,  7  Sup.  Ct.  Rep.  254 — 
Re  Tyler.  149  U.  S.  181,  37  L.  ed.  695,  13 
8ap.  Ct.  Rep.  785 — Byers  v.  McAnlcy,  149 
U.  8.  614,  37  L.  ed.  871,  18  Sup.  Ct.  Rep. 
906 — Moran  v.  Sturges,  154  U.  S.  274,  38 
L.  ed.  087.  14  Sup.  Ct.  Rep.  1019 — Hits  v. 
JcBks,  185  U.  S.  160.  46  L.  ed.  856,  22  Sup. 
Ct.  Rep.  508 — ^Louisvllle  Trust  Co.  v.  Knott, 
191  U.  a.  233v  48  L.  ed.  162,  24  Sup.  Ct. 
Hep.  110 — Clark  v.  Blnlnger,  3  Nat.  Bankr. 
Reg.  522 — Clifton  v.  Foster,  3  Nat.  Bankr. 
Rei;.  658 — Re  Askew,  3  Nat.  Bankr.  Reg. 
.^79,  Fed.  Cas.  No.  586 — ^Ro  Barrow,  1  Nat, 
Bankr.  Reg.  481.  Fed.  Cas.  No.  1,057 — The 
Bechpfdass  Ambaidass,  1  r^w.  TVc.  570, 
Fed.  Cas.  No.  1.203 — Blake  v.  Alabama  & 
C  B.  Co.  6  Nat  Bankr.  Reg.  332,  Fed.  Cas. 


No.  1,493 — Re  Clark,  4  Ben.  98,  8  Nat 
Bankr.  Reg.  628,  Fed.  Cas.  No.  2,798— Re 
Cook,  3  Blss.  119,  Fed.  Cas.  No.  3,151 — 
Davis  V.  Anderson,  6  Nat  Bankr.  Reg,  149, 
Fed.  Cas.  No.  3,623— The  Edith,  11  Biatcht 
454,  Fed.  Cas.  No.  4.283 — Haines  v.  Car- 
penter, 1  Woods,  268.  Fed.  Cas.  No.  6,905 — 
Re  Independent  Ins.  Co.  2  Low.  Dec.  100,  6 
Nat  Bankr.  Reg.  172,  Fed.  Cas.  No.  7,018 — 
The  Ironsides,  4  Biss.  521,  Fed.  Cas.  No. 
7,069 — Johnson  v.  Bishop,  Woolw.  327,  8 
Nat  Bankr.  Reg.  535,  Fed.  Cas.  No.  7,373 — 
Loring  V.  Marsh.  2  Cliff.  323,  Fed.  Cas. 
No.  8,514 — Lorway  v.  Lousada,  1  Low.  Dec. 
79,  Fed.  Cas.  No.  8,517— McAllister  v.  The 
Sam  Klrkman,  1  Bond,  384,  Fed.  Cas.  No. 
8,658 — Re  Peebles,  2  Hughes,  401,  Fed.  Cas. 
No.  10,902— Phelps  v.  Sellick,  8  Nat.  Bankr. 
Reg.  394,  Fed.  Cas.  No.  11,079— Ruggles 
V.  Simon  ton.  3  Biss.  320,  Fed.  Cas.  No. 
12,120 — Sutherland  v.  Lake  Superior  Ship 
Canal  R.  &  I.  Co.  9  Nat  Bankr.  Reg.  311, 
Fed.  Cas.  No.  13,643 — Townsend  v.  Leonard, 
3  Dill.  371,  Fed.  Cas.  No.  14,117— United 
States  V.  Dantsler.  3  Woods,  722,  Fed.  Cas. 
No.  14,917— United  States  v.  The  Reindeer, 
2  Cliff.  68,  Fed.  Cas.  No.  16,144— Re  Vogel, 
7  Blatchf.  20,  2  Nat.  Bankr.  Reg.  432,  Fed. 
Cas.  No.  16,982 — Wllmer  v.  Atlanta  &  R.  Air 
Line  R.  Co.  2  Woods,  421,  Fed.  Cas.  No. 
17,7^5 — Young  v.  Montgomery  &  E.  R.  Co. 
2  Woods,  619,  Fed.  Cas.  No  18,166 — Re 
Charge,  1  Sprague,  609  Appz.  Fed.  Cas.  No. 
18,273 — Levi  v.  Columbia  L.  Ins.  Co.  1 
McCrary,  36,  1  Fed.  208 — ^Andrews  v.  Smith, 
19  Blatchf.  103,  5  Fed.  836— Adler  v.  Roth, 
2  McCrary,  449,  6  Fed.  899 — Bridges  v. 
Sheldon,  18  Blatchf.  613,  7  Fed.  40— The 
Olivia  A.  Carrlgan,  7  Fed.  610 — Walker  v. 
Flint,  2  McCrary,  343,  7  Fed.  436 — Logan 
V.  Greenlaw.  12  Fed.  19 — Domestic  &  F. 
Missionary  Soc.  v.  Hlnman.  2  McCrary,  545, 
13  Fed.  163— Re  Litchfield,  13  Fed.  866— 
Polk  V.  The  J.  W.  French,  5  Hughes,  434, 
18  Fed.  920 — Bruce  v.  Manchester  &  K.  R. 
Co.  19  Fed.  345 — Coming  ▼.  Dreyfus,  20  Fed. 
428 — Keys  Mfg.  Co.  v.  Klmpel,  22  Fed.  467 — 
Hospes  V.  O'Brien,  24  Fed.  146 — Friedman 
V.  Israel,  26  Fed.  802 — Attleborough  Nat. 
Bank  v.  Northwestern  Mfg.  ft  Car  Co.  28 
Fed.  114 — Williams  v.  Morrison,  29  Fed. 
283— The  Edith,  34  Fed.  927— The  Gilbert 
Knapp,  37  Fed.  209 — ^Tefft  v.  Sternberg.  5 
L.R.A.  224,  40  Fed.  4— The  B.  L.  Cain,  45  Fed. 
370— Gates  v.  Buckl,  4  C.  C.  A.  126,  12  U. 
S.  App.  69,  63  Fed.  966 — Relnach  v.  Atlantic 
&  G.  W.  R.  Co.  58  Fed.  44 — ^The  James  Roy. 
59  Fed.  785 — The  Queen  of  the  Pacific,  61 
Fed.  215— The  Willamette  Valley,  62  Fed. 
297 — The  J.  G.  Chapman,  62  Fed.  940 — 
Cohen  v.Solomon,  66  Fed.  413 — Adams  v. 
Mercantile  Trust  Co.  15  C.  C.  A.  5,  30  U.  S. 
App.  204,  66  Fed.  621 — Pooley  v.  Luco,  72 
Fed.  563— Virginia,  T.  &  C.  Steel  &  Iron  Co. 
V.  Bristol  Land  Co.  88  Fed.  139 — Fairgrleve 
V.  Marine  Ins.  Co.  37  C.  C.  A.  191,  94  Fed. 
687 — Keegan  v.  King,  96  Fed.  760 — Poup- 
plrt  V.  Elder -Dempster  Shipping.  122  Fed. 
987 — State  ex  rel.  Raymond  v.  Voorhles,  39 
La.  Ann.  501,  4  Am.  St  Rep.  274.  2  So.  37 — 
Foster  v.  The  Richard  Busteed,  100  Mass.  411. 
1  Am.  Rep.  125 — Randall  v.  Roche,  30  N.  J. 
L.  222,  82  Am.  Doc.  233 — 0*Reilly  v.  Good, 
42  Barb.  623 — Re  Schuyler's  Steam  Tow 
Boat  Co.  64  Hun,  391,  19  N.  Y.  Supp.  565— 
Tracey  v.  Corse,  58  N.  Y.  161 — Re  Schuyler 
Steam  Tow  Boat  Co.  136  N.  Y.  174,  20  L. 
R.A.397,32  N.  E.  023 — Nickels  v.  Lehman, 
45  Pa.  337— Blake's  Appeal.  68  Pa.  207,  8 
Am.  Rep.  169 — Romsen  v.  IlllKert,  17  Phlla. 
187 — The  Rio  Grande  v.  Otis,  32  Phila.  I^g. 
Int.  258 — Baltimore  &  O.  R.  Co.  v.  Pitts- 
burg, W.  &  K.  R.  Co.  17  W.  Va.  840— Bruff 
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V.  Thompson.  31  W.  Va.  28.  6  S.  E.  352 — 
August  V.  Gilmer,  53  W.  Va.  67,  44  8.  B. 
143. 

204.  Our  admiralty  courts  have  jurisdic- 
tion in  their  discretion  over  suits  between 
foreigners,  if  the  subject-matter  is  of  a 
maritime  nature.  The  Msiggie  Hammond  v. 
Morland  (The  Maggie  Hammond)  9  Wall. 
435,  19:  772 
Cited  in  The   Belgenland   (The   Belgonland   v. 

Jensen)  114  U.  S.  367.  20  L.  ed.  156.  5 
Sup.  Ct.  Rep.  860 — Panama  R.  Co.  v.  Napier 
Shipping  Co.  1G6  U.  S.  285,  41  L.  ed.  1006. 
17  Sup.  Ct.  Rep.  572 — The  Avon,  Brown, 
Adm.  184,  Fed.  Cas.  No.  680— The  Becher- 
dass  Ambaldasa,  1  I^w.  Dec.  570,  Fed.  Cas. 
No.  1,203- -The  Champion,  Brown,  Adm.  532, 
Fed.  Cas.  No.  2,583 — Thomassen  v.  Whltwell, 
0  Ben.  116.  Fort.  Cas.  No.  13,028— The  Caro- 
lina, 14  Fed.  426— Wilson  v.  The  John  Rlt- 
son,   35   Fed.   664. 

205.  National  ships  of  war  entering  the 
port  of  a  friendly  power  open  for  their  re- 
ception are  to  be  considered  as  exempted,  by 
the  consent  of  that  power,  from  its  jurisdic- 
tion, where  its  jurisdiction  is  respected. 
The  Exchange  v.  M'Faddon,  7  Cranch,  116, 

•  3:  287 
DUtinffuished    in    Tucker    v.    Alexandroff,    183 
U.  S.   431,  46  L.  ed.   268,   22   Sup.   Ct.  Rep. 
195. 

Cited  in  The  L'ln vincible.  1  Wheat.  252,  4  L. 
ed.  84 — The  Santl.sslma  Trinidad.  7  Wheat. 
352,  5  L.  ed.  471— Workman  v.  New  York, 
179  U.  8.  566,  45  L.  ed.  322.  21  Sup.  Ct. 
Rep.  212 — Brown  v.  Duchesne.  2  Curt.  C.  C. 
372,  Fed.  Cas.  No.  2,004 — The  Santisslma 
Trinidad,  1  Brock.  497.  Fed.  Cas.  No.  2,508 
— The  Plzarro  v.  Matthias,  10  N.  Y.  Legal 
Obs.  99,  Fed.  Cas.  No.  11,199— United  States 
V.  Mackenzie,  1  N.  Y.  Legal  Obs.  229,  Fed. 
Cas.  No.  15,690 — United  States  v.  Wilder, 
3  Sumn.  315,  Fed.  Cas.  No.  16.694 — Long  v. 
The  Tamplco,  16  Fed.  494— The  Willamette 
Valley.  02  Fed.  305 — Motherwell  v.  United 
States.  48  C.  C.  A.  101,  107  Fed.  441  — 
W^aliey  v.  The  Liberty,  12  La.  101,  32  Am. 
Dec.  114. 

206.  The  courts  will  use  a  discretion 
about  assuming  jurisdiction  of  controversies 
between  foreigners  in  cases  arising  beyond 
their  territorial  jurisdiction ;  yet  where 
such  controversies  are  communis  juria^ 
special  grounds  should  appear  to  induce  the 
court  to  deny  its  aid  to  a  foreign  suitor 
when  it  has  jurisdiction  of  the  ship  or 
party  charged.  The  Belgenland  v.  Jensen 
(The  Belgenland)  114  U.  S.  355,  5  Sup.  Ct. 
Rep.  860,  29:  152 

207.  Admiralty  courts  may,  if  they  see 
fit,  take  jurisdiction  of  a  proceeding  in  rem 
against  a  foreign  vessel  owned  by  aliens,  in 
a  case  of  subtraction  of  wages,  where  the 
libellants  are  subjects  of  a  foreign  power; 
but  they  will  not  do  so  as  a  general  rule, 
without  the  consent  of  the  representative  of 
the  country  to  which  the  vessel  belongs, 
where  it  is  practicable  that  the  representa- 
tive should  be  consulted.  His  consent,  how- 
ever, is  not  a  condition  of  jurisdiction,  but 
is  regarded  as  a  material  fact  to  aid  the 
court  in  determining  the  question  of  discre- 
tioui — whether     jurisdiction     in     the     case 


ought  or  ought  not  to  be  exercised.  Re 
Newman,   14   Wall.   152,  20:  877 

Citvd   in   The  Belgenland    (The   Belgenland  v. 

Jensen)   114  U.  S.  364,  29  L.  ed.  155,  5  Sup. 

Ct.   Rep.  860— The   Kestor,    110   Fed.  448 — 

People  ex  rel.  Schumacher  v.  Marine  Court, 

6   Hun,   216. 

208.  Where  the  parties  are  not  only  for- 
eigners, but  belong  to  different  nations,  and 
the  injury  or  salvage  service  takes  place  on 
the  high  seas,  there  seems  to  be  no  good 
reason  why  the  party  injured  or  doing  the 
service  should  ever  be  denied  justice  in  our 
courts.  The  Belgenland  v.  Jensen  (The 
Belgenland)  114  U.  S.  355,  5  Sup.  Ct.  Rep. 
860,  29:  152 

209.  The  admiralty  courts  of  the  United 
States  have  jurisdiction  of  collisions  occur- 
ring on  the  high  seas,  between  vessels  owned 
by  foreigners  of  different  nationalities.  The 
Belgenland  v.  Jensen  (The  Belgenland)  114 
U.  S.  355,  5  Sup.  Ct.  Rep.  860,  29:  152 
Cited  in  Liverpool  &  G.  W.  Steam  Co.  v.  Phe- 

nlx  Ins.  Co.  129  U.  S.  444,  32  L.  ed.  793, 
9  Sop.  Ct.  Kep.  469— Richelieu  &  O.  Nav.  Co. 
V.  Boston  M.  Ins.  Co.  136  U.  S.  422,  34  L. 
ed.  403,  10  Sup.  Ct.  Rep.  934— WllUatais  v. 
UnitiHl  States,  137  U.  S.  136,  34  L.  ed.  59^. 
11  Sup.  Ct,  Rep.  43 — Panama  R.  Co.  v.  Na- 
pier Shipping  Co.  166  U.  S.  285,  41  L.  ed. 
1006,  17  Sup.  Ct.  Rep.  572— The  Brantford 
City,  29  Fed.  38.3— The  Noddleburn,  30  Fed. 
143 — Wilson  V.  The  John  Rltson.  35  Fed.  064 
—The  Kgyptlan  Monarch,  36  Fed.  775— The 
City  of  Carlisle,  14  Sawy.  190,  5  L.R.A.  60, 
39  Fed.  815— Card  v.  Hlne,  39  Fed.  820 — 
Camille  v.  Couch,  40  Fed.  170— Slocum  v. 
Western  Assur.  Co.  42  Fed.  236 — The  Top.sy, 
44  Fed.  635— The  Sydney,  47  Fed.  262— Tho 
Slrlus,  47  Fed.  827 — Bolden  ▼.  Jensen,  70 
Fed.  509 — The  Lamlngton,  87  Fed.  754— Fair- 
grieve  ▼.  Marine  Ins.  Co.  37  C.  C.  A.  191, 
94  Fed.  687 — Rundell  v.  La  Compagnie  Gen- 
erale  Transatlantlque,  49  L.R.A.  97,  40  C.  C. 
A.  632.  100  Fed.  661— The  Kestor,  110  Fe<l. 
449 — Pouppirt  V.  Elder  Dempster  Shipping, 
122  Fed.  987 — Elder  Dempster  Shipping  Co. 
V.  Poupplrt,  60  C.  C,  A.  503,  125  Fed.  735 — 
The  Troop,  63  C.  C.  A.  90,  128  Fed.  862. 

Prize  cases. 

See  also  supra,  38,  39,  41.       • 

'209a.  As  a  genera]  rule,  the  trial  of 
captures  made  on  the  high  seas  jure  belli  by 
a  duly  commissioned  vessel  of  war,  whether 
from  an  enemy  or  a  neutral,  belongs  to  the 
courts  of  that  nation  to  which  the  captora 
belong.  The  Alerta  v.  Moran,  9  Cranch, 
359,  3: 758 

210.  The  courts  of  this  country,  in  ca.so 
of  the  capture  by  an  American  vessel,  of  a 
neutral  vessel,  have  no  jurisdiction  except 
to  determine  whether  the  vessel  was  duly 
commissioned,  unless  it  had  been  fitted  out 
in  violation  of  our  neutrality.  L'Invincible, 
1  Wheat.  238,  4:80 
Cited  in  The  Est  rel  la,  4  Wheat.  307,  4  L.  ed. 

577 — The  Santisslma  Trinidad,  7  Wheat.  351. 
5  L.  ed.  471— Re  Fassett,  142  U.  S.  485,  35 
L.  ed.  1089,  12  Sup.  Ct.  Rep.  295— The  Mar- 
tha Anne,  Olcott,  21,  Fed.  Cas.  No.  9,146 — 
The  Til  ton,  5  Mason,  471,  Fed.  Cas.  No.  14.- 
054. 

211.  A  neutral  vessel  duly  commissioned 
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tt  a  privateer,  captured  by  an  American 
\t98e1,  cannot  be  proceeded  against  while 
ftithin  the  jurisdiction  of  our  courts,  by  an 
American,  for  an  alleged  wrongful  capture 
of  an  Ainerican  vessel,  although  it  had 
been  recaptured.  L'Invincible,  1  Wheat. 
238,  4: 80 

212.  The  rig^t  of  adjudicating  on  all  cap- 
tures and  questions  of  prize  exclusively  be- 
longs to  the  courts  of  the  captor's  country; 
but  it  is  an  exception  to  the  general  ruJe 
that  where  the  captured  vessel  is  brought 
or  voluntarily  comes  infra  proeaidia  of  a 
neutral  power,  that  power  has  a  right  to 
inquire  whether  its  own  neutrality  has  been 
vi(Aated  by  the  cruiser  which  made  the  cap- 
ture; and,  if  such  violation  has  been  com- 
mitted, it  is  in  duty  bound  to  restore  to  the 
onginal  owner  property  captured  by  cruis- 
ers illegally  equipped  in  its  ports.  The 
Estrella,  4  Wheat.  298,  4:  574 
Cited  in  The  Nuestra  Sefiora  de  la  Caridad,  4 

Wheat.  502.  4  L.  ed.  625 — Stewart  t.  United 
SUtes.  1   Ct.  CI.  117. 

213.  The  district  courts  of  the  United 
States  have  jurisdiction  to  restore  to  the 
original  owner  belonging  to  a  belligerent  na- 
tion his  property  captured  by  a  vessel  of 
the  other  belligerent,  whose  force  has  been 
increased  in  the  United  States  in  violation 
of  our  neutrality.  The  Alerta  v.  Moran,  9 
Cranch,  359,  3:758 
OiUd  in   Stewart  v.  United  States,   1  Ct.  CI. 

117 — Stouf^liton  y.  Taylor  (Juando  t.  Taylor) 
2  Paine,  670,  Fed.  Cas.  No.  7.558 — The  Nar- 
rasansett,  Olcott,  302,  Fed.  Cas.  No.  10,020 
— The  Til  ton.  5  Mason,  471,  Fed.  Cas.  No. 
14,054 — ^Hallett  v.  Lamothe,  7  N.  C.  (3 
Mnrph.)  297. 

Crimes. 

214-5.  The  courts  of  the  United  States  have 
jorisdiction,  under  the  act  of  April  30, 1790, 
of  murder  or  robbery  committed  on  the  high 
<eas,  although  on  board  a  vessel  not  belong- 
ing to  a  citizen  of  the  United  States,  if  she 
had  no  national  character,  but  was  held  by 
pirates  or  persons  not  lawfully  sailing 
under  the  flag  of  any  foreign  nation. 
Cnited   SUtes  v.   Klintock,  5   Wheat.   144, 

5:  55 
United  States  v.  Hohnes,  5  Wheati  412, 

5:  122 
Cit€d  in  Re  Ross  (Ross  ▼.  Mclntyre)  140  U.  S. 
476,  35  L,.  ed.  590, 11  Snp.  Ct.  Rep.  897 — Unlt- 
^  States  V.  Davis,  2  Sumn,  485,  Fed,  Cas.  No. 
14,932 — The  Chapman.  4  Sawy.  511,  Fed.  Cas. 
No.  2,602 — Dole  v.  New  England  Mut.  M. 
Ins.  Co.  2  Cliff.  421,  Fed.  Cas.  No.  3,966 — 
United  States  v.  Demarchl,  5  Blatchf.  85, 
Fed.  Cas.  No.  14,944— United  States  ▼.  Gt- 
bert,  2  Sumn.  89,  Fed.  Cas.  No.  15,204 — 
United  States  t.  Kessler,  Baldw.  27,  Fed. 
Cas.   No.    15,528 — People   v.   Tyler,   7   Mich. 

214.  74  Am.  Dec.  703 — State  ▼.  Jones,  1  Mc- 
Muli.   Lu  245,  36  Am.  Dec.  267. 

216.  The  courts  of  the  United  States  have 
BO  jnrisdiction  over  robbery  committed  by  a 
f#r>on  who  is  not  a  citizen,  on  the  hijjh 
•*as,  on  board  of  a  ship  belonging  exclu- 
-ivply  to  subjects  of  a  foreign  state.  United 
^'ates  V.  Palmer.  3  Wheat.  610,  4:  471 

Cited  In  The   Naestra  Seflora  de  la  Caridad,  4 

Wbeat.  502,  4  L.  ed.  025— United  States  v.  ' 
U.  S.  Dig.— 6 


Pnriong,  5  Wheat.  195,  5  L.  ed.  67— The 
Chapman,  4  Sawy.  510,  Fed.  Cas.  No.  2,602 
— United  States  v.  Davis,  2  Sumn.  485.  Fed. 
Cas.  No.  14,932— United  States  t.  Giber t,  2 
Sumn.  88,  Fed.  Cas.  No.  15,204— United 
States  V.  Howard,  3  Wash.  C.  C.  344,  Fed. 
Cas.  No.  15,404 — United  States  v.  Kessler, 
Baldw.  25,  Fed.  Cas.  No.  15,528 — Com.  v. 
Macloon,  101  Mass.  22,  100  Am.  Dec.  89 — 
People  V.  Tyler,  7  Mich.  213,  74  Am.  Dec. 
703 — Com.  y.  Gamer,  3  Gratt.  708. 

217.  The  act  of  1819,  concerning  piratical 
aggressions,  extends  to  foreign  vessels  com- 
mitting such  aggressions;  and  whatever  re- 
sponsibility the  nation  may  incur  towards 
foreign  states  bv  executing  its  provisions, 
the  tribunals  of  the  United  States  are 
bound  to  carry  them  into  effect.  The  Mari- 
anna  Flora,  11  Wheat.  1,  6:  405 

/.  Juriadiotian  of  Subject-Matter. 
1,  In  Qetfteral* 

See  also  supra,  6. 

218.  Admiralty  has  jurisdiotion  of  prose- 
cutions   under     the    nonimportation    laws. 
The  Samuel,  1  Wheat.  9,  -4:  23 
Cited  in  New  Jersey  Steam  Nav.  Co.  v.   Mer- 
chants* Bank,  6  How.  889,  12  L.  ed.  485 — The 
Belfast  (The  Belfast  v.  Boon)  7  Wall.  688,  19 
L.  ed.  270 — ^The  Eagle  (The  Eagle  t.  Fraser) 
8  Wall.  26,  19  L.  ed.  370— The  Idaho,  29  Fed. 
189. 

219.  Admiralty  jurisdiction  for  a  viola- 
tion of  revenue  laws  in  leaving  port  with- 
out clearance  card,  without  giving  bond,  as 
required  by  nonintercourse  act,  sustained. 
The  Octavia,  1  Wheat.  20,  4:  25 
Oited  in  The  Wave,  Blatchf.  &  H.  240,  Fed. 

Cas.  No.   17,297. 

Suits  for  loss  of  cargo. 

220.  The  admiralty  courts  of  the  United 
States  have  jurisdiction  of  an  action  by  a 
shipper  for  loss  of  his  goods.  Pearce  v. 
Page,  24  How.  228,  16:  623 
Oited  in  The  Belfast  v.  Boon,  41  Ala.  68. 

221.  The  right  to  proceed  in  admiralty  to 
recover  for  cargo  lost  or  damaged  recog- 
nized. Liverpool  &  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.  (The  Montana)  129  U.  S. 
397,  9  Sup.  Ct.  Rep.  469,  32:  788 
Cited  in  O'Brien  t.  Miller,  168  U.  S.  302,  42  L. 

ed.  476,  18  Sup.  Ct.  Rep.  140. 

Petitory  suits. 

222.  Courts  of  admiralty  have  jurisdic- 
tion over  petitory  suits  or  causes  of  prop- 
erty. New  England  Ins.  Co.  v.  The  Sarah 
Ann,  13  Pet.  387,  10:  213 
Cited  in  Ward  ▼.  Peck,  18  How.  268,  15  L.  ed. 

384 — Grigg  V.  The  Clarissa  Ann,  2  Hughes, 
91,  Fed.   Cas.  No.  5,826. 

223.  In  this  country,  admiralty  courts 
have  jurisdiction  of  petitory  suits  or  causes 
of  property,  as  well  as  of  mere  possessory 
suits.     Ward   v.   Peck,    18   How.    267, 

15:  383 

Cited   in   Jackson  v.   The  Magnolia,    20   How. 

308,   15   L.  ed.  915 — Grigg  v.  The   Clarissa 

Ann,   2  Hughes,   90,   Fed.    Cas.   No.   5,826— 

The  Richard   Busteed.  1  Snrague,  446,   Fed. 
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Cas.  No.  11,764 — Snyder  v.  A  Floating  Dry 
Dock  Co.  22  Fed.  686— Ttae  Amelia,  23  Fed. 
406 — Reed  v.  Reed,  31  Fed.  63. 

2.  Accounting. 

See  alflo  infra,  376. 

224.  The  admiralty  has  no  jurisdiction  in 
matters  of  account  between  part  owners. 
The  Orleans  v.  Phoebus,  11  Pet.  175, 

9:677 
Cited  In  Grant  ▼.  Polllon,  20  How.  168,  15  L. 
ed.  873 — Ward  v.  Thompson,  22  How.  333, 
16  L.  ed.  250— Davis  v.  Child,  2  Ware,  88, 
Fed.  Cas.  No.  3,628 — Kellum  v.  Emerson,  2 
Curt.  C.  C.  85,  Fed.  Cas.  No.  7,669 — The 
Larch,  3  Ware,  33,  Fed.  Cas.  No.  8,086 — Le- 
land  y.  The  Medora,  2  Woodb.  &  M.  100,  Fed. 
Cas.  No.  8,237 — The  Ocean  Belle,  6  Ben.  257, 
Fed.  Cas.  No.  10,402— Pettit  ▼.  The  Charles 
Hemje,  5  Hughes,  360.  Fed.  Cas.  No.  11,047a 
— Tunno  v.  The  Betslna,  5  Am.  L.  Reg.  407, 
Fed.  Cas.  No.  14,236 — Dally  t.  Doe,  3  Fed. 
922 — The  Brothers,  5  Hughes,  284,  7  Fed. 
880— The  H.  B.  Wlllard,  52  Fed.  388— The 
H.  E.  Wlllard,  53  ITed.  600 — Swain  t.  Knapp, 
32  Minn.  432,  21  N.  W.  414— The  Circassian, 
50  Barb.  492 — Schacht  ▼.  Eschbacher,  21  Pa. 
Co.   Ct.  202,  7  Pa.  DIst.  R.  438. 

225.  Admiralty  has  no  jurisdiction  of  a 
suit  in  personam  for  balance  of  account  be- 
tween an  agent  and  principal,  although  the 
account  was  for  money  expended  for  re- 
pairs of  principal's  vessel.  Minturn  v. 
Maynard,  17  How.  477,  15:  235 
(HHiinguialied  in  The  Custer  (Pendergast  y.  The 

General  Custer)  10  Wall.  217,  10  L.  ed.  945. 

ciied  in  The  Eclipse  (Rea  ▼.  The  Eclipse)  135 
U.  S.  608,  34  L.  ed.  272,  10  Sup.  Ct.  Rep. 
873 — ^The  Benton,  Fed.  Cas.  No.  1,334 — Hat- 
ton  T.  The  Melita,  3  Hughes,  497,  Fed.  Cas. 
No.  6,218 — ^The  J.  F.  Spencer,  5  Ben.  153, 
Fed.  Cas.  No.  7,316 — Johnson  t.  The  Belle 
of  the  Sea,  Fed.  Cas.  No.  7,372— The 
Larch,  3  Ware,  33,  Fed.  Cas.  No.  8,086 — 
Pettit  ▼.  The  Charles  HemJe,  5  Hughes,  360, 
Fed.  Cas.  No.  11,047a — Tunno  v.  The  Bet- 
sina,  5  Am.  L.  Reg.  407,  Fed.  Cas.  No.  14,236 
— The  Esteban  de  Antunano,  31  Fed.  923 — 
The  Saginaw,  32  Fed.  176 — Doolittle  ▼. 
Knobeloch,  30  Fed.  41 — Diefenthal  t.  Ham- 
burg-Amerikanlsche  Packerfahrt  Actien  Ges- 
ellschaft,  46  Fed.  308. 

226.  Admiralty  has  no  jurisdiction  of  a 
libel  to  recover  balance  due  for  freight, 
when  there  is  a  complicated  account  to  ad- 
just between  members  of  a  company  who 
were  the  shippers  and  the  master  who  was 
part  owner  of  the  ship,  and  one  of  the 
shippers  of  the  freight,  and  interested  as 
master,  consignee  and  agent.  Grant  v.  Poil- 
lon,  20  How.  162,  15:  871 
Cited  in  The  Eclipse  (Rea  ▼.  The  Eclipse)   135 

U.  S.  608,  34  L.  ed.  272,  10  Sup.  Ct.  Ilep. 
873 — The  Benton,  17  Alb.  L.  J.  99,  Fed.  Cas. 
No.  1,334 — The  Ocean  Belle,  6  Ben.  257, 
Fed.  Cas.  No.  10,402 — ^Turner  v.  Beacham. 
Taney,  588,  Fed.  Cas.  No.  14,252 — ^The  John 
E.  Mulford,  18  Fed.  457 — Andrews  v.  Bctts, 
8  II  un,  324. 

227.  If  a  partner  entitled  to  share  in  the 
earnings  of  a  ship  desires  an  account,  his 
remedy  is  in  a  court  of  chancery  instead  of 
a  court  of  admiralty.  Ward  v.  Thompson, 
22  How.  330,  16:  249 


3.  Contracts, 

Jurisdiction  of  State  Court,  see  supra,  €4- 

71. 
Locality  as  Test  of  Jurisdiction,  see  supra, 

119-121. 
Contracts  as  to  Pilotage,  see  infra,  270. 
See  also  supra,  178,  179;   infra,  261,  280, 

300. 

228.  Whether  a  contract  is  maritime  or 
not  depends,  not  on  the  place  where  the  con- 
tract was  made,  but  on  the  subject-matter 
of  the  contract.  New  England  Mut.  M.  Ins. 
Co.  V.  Dunham,  11  Wall.  1,  20:  90 
Cited  In  The  General  Cass,  Brown,  Adm.  344, 

Fed.  Cas.  No.  5,307 — ^The  Williams,  Brown, 
Adm.  215,  Fed.  Cas.  No.  17,710 — ^Roberts  v. 
The  Windermere,  2  Fed.  725 — Endner  t. 
Greco,  3  Fed.  413 — ^The  Canada,  7  Sawy.  178, 
7  Fed.  123 — Maury  ▼.  Culllford,  4  Woods,  123 
10  Fed.  391— The  Vldal  Sala,  12  Fed.  211 — 
The  Hattie  M.  Bain,  20  Fed.  390— The  Paola 
R.  32  Fed.  175— The  Maggie  P.  32  Fed.  301 
— The  Hiram  B.  Dixon,  33  Fed.  299 — Flore* 
T.  The  Scotia.  35  Fed.  917— The  Gilbert 
Knapp,  37  Fed.  210 — Doolittle  t.  Knobelocb, 
39  Fed.  40 — ^The  City  of  Carlisle,  5  L.B.A. 
59,  14  Sawy.  189,  39  Fed.  814 — The  Daisy 
Day,  40  Fed.  542— The  Madrid,  40  Fed.  678 
— Diefenthal  v.  Hamburg-Amerikanlsche 
Packetfahrt  Actlen-Qesellschaft,  46  Fed.  307 
— The  Roanoke,  50  Fed.  577 — ^The  Main,  2 
CCA.  571,  2  U.  8.  App.  349,  51  Fed.  956 
— The  John  C.  Sweeney,  56  Fed.  544 — Re 
Hydraulic  Steam  Dredge  No.  1,  25  C.  C.  A. 
639,  53  U.  S.  App.  211,  80  Fed.  556— Boutin 
▼.  Kudd,  27  C  C.  A.  528,  53  U.  S.  App.  525, 
82  Fed.  686 — Kcyser  v.  Blue  Star  S.  S.  Co. 

33  C.  C.  A.  500,  63  U.  S.  App.  402,  91  Fed. 
271— The  New  York,  93  Fed.  500— Skinner  v. 
Harris.  98  Fed.  443 — The  Iris,  40  C  C  A. 
310,  100  Fed.  113— The  Ripon  City,  42  C. 
C.  A.  253,  102  Fed.  182 — Baltimore  Steam- 
Packet  Co.  ▼.  Patterson,  66  L.R.A.  210,  45 
C.  C.  A.  576,  106  Fed.  738 — ^Patterson  ▼.  Bal- 
timore Steam-Packet  Co.  106  Fed.  959— At- 
lantic  Works   V.  The  Glide,   157  Mass.  532, 

34  Am.  St  Rep.  305,  33  N.  E.  163 — Murphy 
V.  Salem,  1  Hun,  141 — Balrd  t.  Daly,  57  N. 
Y.  246,  15  Am.  Rep.  488. 

229.  Over  maritime  contracts  the  admiral- 
ty possesses  a  clear  and  established  juris- 
diction, capable  of  being  enforced  in  per- 
sonam as  well  as  in  rem,  Andrews  v.  Wall. 
3  How.  568,  11:729 
Cited  in  Waring  y.  Clarke,  5  How.  475,  12  L. 

ed.  242 — The  St.  Lawrence  (Meyer  ▼.  Tupper) 
1  Black,  525,  17  L.  ed.  184— The  Active,  Ol- 
cott,  288,  Fed.  Cas.  No.  34 — Cox  v.  Murray, 
Abb.  Adm.  342,  Fed.  Cas.  No.  3,304— The 
Eclipse,  3  Biss.  102,  Fed.  Cas.  No.  4,268 — 
.Tustl  Pon  V.  The  Arbustci,  Fed.  Cas.  No. 
7,589 — Marshall  ▼.  Basin,  7  N.  Y.  Legal.  Obs. 
345,  Fed.  Cas.  No.  9.125 — Molr  v.  The  Du 
Buque,  Fed.  Cas.  No.  9,696 — ^The  Panama, 
Olcott,  363,  Fed.  Cas.  No.  10,703 — Reppert 
▼.  Robinson,  Taney,  495,  Fed.  Cas.  No.  11,- 
703 — ^The  Theodore  Perry,  8  Cent.  L.  J.  194, 
Fed.  Cas.  No.  13,879 — Vandewater  v.  The 
Yankee  Blade,  McAIl.  14,  Fed.  Cas.  No.  16,- 
847 — Van  Santwood  t.  The  John  B.  Cole, 
4  N.  Y.  Legal  Obs.  375,  Fed.  Cas.  No.  16,875 
—The  Nebraska,  17  C  C.  A.  98,  34  U.  S. 
App.  119,  69  Fed.  1013 — ^The  Underwriter, 
119  Fed.  743. 

230.  Courts  of  admiralty  when  carrying 
into  execution  maritime  contracts  and  liens 
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are  not  goyemed  bj  the  strict  and  technical 

rules  of  the   common    law,   but   deal    with 

them  upon   equitable   principles,   and    with 

reference  to  the   usages  and  necessities  of 

trade.     Sears   v.   Wills    (Re  4,885   Bags  of 

Linseed)  1  Black,  108,  17:  35 

Cittd  Id  Tbe  Belfast  (The  Belfast  ▼.  Boon)  7 

Wall.  636.  19  li.  ed.  260 — Tbe  Avon,  Brown, 

Adm.    191,    Fed.    Cas.    No.    680 — Brown    v. 

Gray,   70    Hun,    264,    24   N.    Y.    Supp.    61— 

Brookman  t.   Hamill,  43  N.  Y.  562,  8  Am. 

Bep.  731. 

230a.  Admiralty  jurisdiction  in  case  of 
contracts  is  limited  to  those  purely  mari- 
time.   The  Orleans  v.  Phoebus,  11  Pet.  175, 

9:  677 
Cited  in  The  William  T.  Graves,  8  Ben.  570, 
Fed.  Cas.  No.  17,758 — Souter  v.  The  Sea 
Witch,  1  Cal.  164 — Williamson  ▼.  Hogan,  46 
111.  511 — Slnton  ▼.  The  R.  R.  Roberts,  46 
Ind.  479 — RoBsfter  ▼.  Chester,  1  Dougl. 
(Mlrh.)  166 — Delaware  &  H.  Canal  Co.  r. 
Lawrence,  2  Hun,  189 — ^The  E.  A.  Barnard, 
14  Phlla.  561 — Rodd  y.  Ueartt,  32  Phila. 
Leg.  Int.  210. 

231.  Admiralty  jurisdiction,  in  cases  of 
(ontract,  is  limited  to  contracts,  claims,  and 
services  purely  maritime  and  touching 
rijrhts  and  duties  appertaining  to  commerce 
and  navigation.  P<5ople's  Ferry  Co.  v.  Beers, 
20  How.  393.  15:  961 
Grant  v.  Poillon,  20  How.  162,  15:  871 
The  Orleans  v.  Phcebus,  11  Pet.  175,    9:  677 

Cifai  In  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants* Bank,  6  How.  421,  12  L.  ed.  498 — 
The  Eclipse  (Rea  v.  The  Eclipse)  135  U.  8. 
608,  34  L.  ed.  272,  10  Sup.  Ct.  Rep.  873— 
Clarke  v.  New  Jersey  Steam  Nav.  Co.  1 
Ptory.  5:W,  Fed.  Cas.  No.  2,850— Cunning- 
ham V.  Hall,  1  Cliff.  53,  Fed.  Cas.  No.  3,481 
— Uaslett  T.  The  Enterprise,  Fed.  Cas.  No. 
6.107— Lands  v.  227  Tons  of  Coal.  4  Fed. 
4S0 — Doollttle  V.  Knobeloch,  39  Fed.  40 — 
Diefenthal  v.  Hamburg-Amerlkanische  Pacltot- 
fahrt  Artlen-Gesellschaft,  46  Fed.  398 — ^I'he 
H.  E.  Wlllard,  52  Fed.  388— The  Pile  Driver 
E.  O.  A.  69  Fed.  1008— The  William  Win- 
dom,  73  Fed.  497— The  New  York,  93  Fe^. 
500— The  Mary  F.  Chisholm,  129  Fed.  817— 
Upper  S.  B.  Co.  v.  Blake,  2  App.  D.  C.  56 
— 8tate  ex  rel.  Raymond  v.  Voorhies,  39  La. 
Ann.  502,  4  Am.  St.  Rep.  274,  2  So.  37— 
Atlantic  Works  v.  The  Glide,  157  Mass.  529, 
34  Am.  St.  Rep.  305,  33  N.  E.  163  -Keating 
V.  Spink,  3  Ohio  St.  108,  62  Am.  Dec.  214 — 
The  Petrel  v.  Dumont,  28  Ohio  St.  612,  22 
Am.  Rep.  397 — M' Lei  land  v.  The  Robert  Mor- 
ris, 2  Clark  (Pa.)  222 — Thorsen  v.  The  Mar- 
thi,  26  Wis.  496,  7  Am.  Rep.  91. 

232.  Contracts,  claims,  or  service,  purely 
maritime,  and  touching  rights  and  duties 
appertaining  to  commerce  and  navigation, 
are  cognizable  in  the  admiralty  courts. 
Torta  or  injuries  committed  on  navigable 
waters,  of  a  civil  nature,  are  also  cognizable 
m  admiralty  courts.  Jurisdiction  in  the 
former  case  depends  upon  the  nature  of  the 
<'^tract;  in  the  latter,  on  the  locality.  The 
Belfast  V.  Boon  (The  Belfast)  7  Wall.  624, 

19:  266 
Cited  In  New  England  Mut.  M.  Ins.  Co.  v. 
Danbam,  11  Wall.  29.  20  L.  ed.  98 — Ex  parte 
McNIel.  13  Wall.  242.  20  L.  od.  626— Amerl- 
can  8.  B.  Co.  v.  Chace,  16  Wall.  532.  21  L. 
ed.  .172 — The  Lottawanna  (Rodd  v.  Heartt) 
21  Wall.  688,  22  L.  ed.  666— Hall  v.  De  Cuir, 


95  U.  S.  517,  24  L.  ed.  358 — Schoonmakcr  v. 
Cllmore,  102  17.  S.  119,  26  L.  ed.  95— Ex 
parte  Gordon,  104  U.  S.  516,  26  L.  ed.  815 
— Kx  parte  Boyer,  109  U.  S.  632,  27  L.  ed. 
1057,  3  Sup.  Ct.  Rep.  434 — Re  Garnett,  141 
U.  S.  15.  35  L.  ed.  634.  11  Sup.  Ct.  Rep. 
840 — The  Robert  W.  Parsons  (Perry  t. 
Haines)  191  U.  S.  53,  48  L.  ed.  88,  24  Sup. 
Ct.  Rep.  8 — The  Avon,  Brown,  Adm.  180, 
Fed.  Cas.  No.  680 — The  Elmira  Shepherd, 
8  Blatchf.  343,  Fed.  Cas.  No.  4,418 — The 
E.  M.  McChesney,  8  Ben.  158,  Fed.  Cas.  No. 
4,463 — F'rancls  v.  The  Harrison,  2  Abb. 
(U.  S.)  89,  Fed.  Cas.  No.  5,038— 
The  General  Cass,  Brown,  Adm.  341, 
Fed.  Cas.  No.  5,307 — The  Hendrick  Hudson, 
3  Ben.  421,  Fed.  Cas.  No.  6,355 — ^The  Hy- 
perion, 2  lA)W.  Dec.  95,  Fed.  Cas.  No.  6,987 — 
Maltby  v.  Steam  Derrick-Boat.  3  Hughes. 
481,  Fed.  Cas.  No.  9,000 — Oakes  v.  Richard- 
son, 2  Low.  Dec.  176,  Fed.  Cas.  No.  10,390 — 
The  Russia,  3  Ben.  476,  Fed.  Cas.  No.  12,168 
— Re  Scott,  3  Nat.  Bankr.  Reg.  745,  Fed. 
Cas.  No.  12,517 — The  Williams,  Brown,  Adm. 
223,  Fed.  Cas.  No.  17,710— Zollinger  v.  The 
Emma,  3  Gent.  L.  J.  285,  Fed.  Cas.  No. 
18,218 — Holmes  v.  Oregon  &  C.  R.  Co.  6 
Sawy.  266,  5  Fed.  78 — Cope  v.  Vallette  Dry- 
Dock,  10  Fed.  145 — Stewart  v.  Potomac 
Ferry  Co.  5  Hughes,  382,  12  Fed.  304— 
United  States  v.  Burlington  &  H.  C.  Ferry 
Co.  21  Fed.  336 — Hawgood  v.  1.310  Tons  of 
Coal,  21  Fed.  684 — ^The  Katie,  7  L.R.A.  59, 
40  Fed.  482 — The  Tolchester,  42  Fed.  183— 
Jervey  v.  The  Carolina,  66  Fed.  1016 — Parlllc 
Coast  S.  S.  Co.  V.  Moore.  70  Fed.  871 —  Pari- 
sot  V.  Green,  46  Miss.  749 — Re  Haines,  52 
App.  Dlv.  557,  65  N.  Y.  Supp.  850— Ryan 
V.  Hook,  34  Hon,  187. 

233.  The  admiralty  jurisdiction  of  the 
courts  of  the  United  States  extends  to  all 
cases  of  contracts  and  torts  which  arise  in 
or  concern  the  navigation,  business,  or  com- 
merce of  the  sea.  Jackson  v.  The  Magnolia, 
20  How.  296,  15:  909 
Cited  in  Penny  wit  v.  Eaton   (Scott  v.  Eaton) 

15  Wall.  384,  21  L.  ed.  114— The  Epsilon,  6 
Ben.  389,  Fed.  Cas.  No.  4,506 — Roberts  v. 
Skolfleld,  3  Ware,  101,  Fed.  Cas.  No.  11.917 
—The  Waubaushene,  23  Blatchf.  295.  24  Fed. 
559 — The  Gilbert  Knnpp,  37  Fed.  210. 

234.  [A  court  of  admiralty  cannot  compel 
specific  performance  of  a  contract.  Mont- 
gomery v.  Henry  (H.  Ct.  Er.  &  Ap.  Pa.)  1 
Etoll.  49,  1 :  32] 

Editorial  notes. 

[Admiralty  jurisdiction  of  contracts.  66 
LJIAl.    193.] 

Partnership  contracts. 

See  also  infra,  247,  276. 

235.  If  the  complaint  of  a  partner  en- 
titled to  share  in  the  earnings  of  a  ship  is 
for  a  breach  of  some  independent  covenant, 
he  should  seek  his  remedy  in  a  court  of 
common  law  instead  of  a  court  of  admiralty. 
Ward  v.  Thompson,  22  How.  330,        16:  249 

236.  A  court  of  admiralty  will  not  as- 
sume jurisdiction  of  a  contract  of  partner- 
ship in  the  earnings  of  a  ship.  Ward  v. 
Thompson,  i2  How.  330,  16:  249 
Cited  In  The  Eclipse  (Rea  v.  The  Eclipse)  135 

U.  S.  608,  34  L.  ed.  272,  10  Sup.  Ct.  Rep. 
873 — The  Benton,  17  Alb.  L.  J.  99,  Fed.  Cas. 
No.  1,334 — The  Ocean  Belle,  6  Ben.  257. 
Fed.     Cas.     No.     10,402— The     Brothers,     5 
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Hughes.  284,  7  Fed.  880 — Wenberg  ▼.  A  Car- 
go of  Mineral  Phosphate,  15  Fed.  288 — The 
John  E.  Mulford,  18  Fed.  457— The  Ella  J. 
Slaymaker,  28  Fed.  768— The  H.  E.  Wlllard, 
52  Fed.  388— The  H.  E.  Wlllard,  53  Fed. 
COO. 

Contract  for  sale  of  vessel. 

237.  Creditors  and  interveners,  in  order 
to  wind  up  a  trust  and  enforce  a  contract  of 
sale  of  a  vessel,  cannot  resort  to  a  court  of 
admiralty.  A  court  of  admiralty  has  not 
the  characteristic  powers  of  a  court  of 
equity  in  such  case.  Rca  v.  The  Eclipse 
(The  Eclipse)  135  U.  S.  599,  10  Sup.  Ct. 
Rep.  873,  34:  269 
Cited  Id  The  J.  E.  Rumbell.  148  U.  S.  15,  37 

L.  cd.  348.  13  Slip.  Ct.  Rep.  498 — The  Henry 
Dennis,  47  Fed.  918 — Williams  v.  Providence 
Washington  Ins.  Co.  66  F'ed.  160 — Meyer  v. 
Pacific  Mall  8.  8.  Co.  58  Fed.  924 — The 
Katie  ONell.  66  Fed.  117— Nelson  v.  White, 
32  C.  C.  A.  173,  48  U.  8.  A  pp.  656,  83  Fed. 
222— Bralthwaltc  r.  Alkln,  1  N.  D.  457,  48 
N.  W.  354 — Bralthwalte  ▼.  .T(«rdan,  5  N.  D. 
210,  31  L.R.A.  245,  66  N.  W.  701. 

Supplies  and  materials. 

Jurisdiction  of  State  Courts,  see  supra, 

85. 
See  also  infra,  255^260,  380-382. 

238.  Contracts  for  materials  and  supplies 
are  maritime  contracts,  cognizable  in  Federal 
district  courts.  The  General  Smith,  4 
Wheat.  438,  4:  609 
Cited  In  Waring  v.  Clarke,  5  How.  459,  12  L. 

ed.  235— The  Gold  Hanter.  Blatchf.  &  H. 
306,  Fed.  Cas.  No.  5,513 — Pelham  v.  The  B. 
F.  Woolsey,  8  Fed.  461 — Re  Long  Island  N. 
8.  Pass.  &  Freight  Transp.  Co.  5  Fed.  609 — 
The  Manhattan,  46  Fed.  798. 

23^.  A  contract  for  supplies  for  a  vessel 
in  her  home  port  is  a  maritime  contract. 
Meyer  v.  Tupper  (The  St.  Lawrence)  1 
Black,  522,  17:  180 

Cited   in  The  Petrel   v.   Dumont,   28  Ohio   8t. 

610,  22  Am.  Rep.  307 — Pollock  v.  Cleveland 

Ship  Bldg.    Co.   56  Ohio  8t.   670,  47  N.   E. 

682. 

Shipbuilding  contracts. 

Jurisdiction  of  State  Court,  see  supra, 

66,  67. 
See  also  infra,  256,  263. 

240.  A  contract  to  construct  a  ship  is  not 
a  maritime  contract,  enforceable  in  admiral - 
tv.  Graham  &  M.  Transp.  Co.  v.  Craig 
Shipbuilding  Co.  (mem.)  203  U.  S.  577,  27 
Sup.  Ct.  Rep.  777,  51 :  325 
Cited  in  The  Winnebago  (Iroquois  Transp.  Co. 

▼.  De  Laney  Forge  &  Iron  Co.)  205  U.  8.  363, 
61  L.  ed.  841,  27  8up.  Ct.  Rep.  509. 

241.  A  contract  for  building  a  ship,  or 
supplying  engines,  timber,  or  other  ma- 
terials for  her  construction,  is  not  a  mari- 
time contract,  enforceable  in  admiralty. 
Roach  V.  Chapman,  22  How.  129,  16:  294 
Cited  In  Edwards  ▼.  Elliott,  21  Wall.  555,  22 

L.  ed.  492 — The  Lottawanna  (Rodd  v. 
Heartt)  21  Wall.  502,  22  L.  ed.  667— The 
Glide,  167  U.  S.  620.  42  L.  ed.  .SOI.  17  Sup. 
Ct.  Rep.  9.30 — The  Rohert  W.  Parsons  (Perry 
V.  Haines)  101  U.  S.  .30,  48  L.  ed.  82.  24  8up. 
Ct.  Rep.  8— Calkin  v.  United  States,  3  Ct. 
Cl.  305 — The  Antelope,  2  Ben.  406,  Fed. 
Cas.    No.   482 — The   Dolphin,   1    Flipp.   584, 


Fed.  Cas.  No.  3,973~Fo8ter  v.  Ellis.  5  Ben. 
83,  Fed.  Cas.  No.  4.968— Hardy  v.  The  Uug- 
gles,  2  Hughes,  81,  Fed.  Cas.  No.  6.062 — Has- 
lett  V.  The  Enterprise,  Fed.  Cas.  No.  6,197 — 
The  Iosco,  Brown,  Adm.  496,  Fed.  Cas.  No. 
7,060 — The  Norway,  3  Ben.  165,  Fed.  Cas. 
No.  10,859 — The  Sarah  Jane.  1  Low.  Dec. 
204,  Fed.  Cas.  No.  12,349— Smith  ▼.  The  Royai 
George,  1  Woods,  293,  Fed.  Cas.  No.  13,102— 
Young  V.  The  Orpheus,  2  Cliff.  38,  Fed.  Cas. 
No.  18.169— The  Pacific,  5  Hughes,  266,  9 
Fed.  125 — The  Count  De  Lesseps,  17  Fed.  461 
—The  William  Wlndom,  73  Fed.  498— Beeves 
V.  The  General  Terry,  3  Dak.  161,  13  N.  W. 
533— Wyatt  v.  Stuckley,  29  Ind.  280— Avrlll 
V.  The  Alabama  Belle,  20  La.  Ann.  438 — Fos- 
ter V.  The  Richard  Busteed,  100  Mass.  410,  1 
Am.  Rep.  125 — McDonald  v.  The  Nimbus,  137 
Mass.  ,363 — Glolie  Iron  Works  Co.  v.  The 
John  B.  Ketcham,  2nd,  100  Mich.  590,  43  Am. 
St.  Rep.  464.  59  N.  W.  247 — Edwards  v. 
Elliot.  .34  N.  J.  L.  99— The  M.  Tuttle 
tie  y.  Buck.  23  Ohio  St.  567,  13  Am. 
Rep.  270 — Pollock  v.  Cleveland  Ship 
Bldg.  Co.  56  Ohio  St.  671,  47  N.  B.  682— 
Smith  V.  Oregon.  8.  L.  &  U.  N.  R.  Co.  IM 
Or.  131,  32  Pac.  1040 — Scull  v.  Shakespear. 
75  Pa.  304—  Morris  Co.  v.  The  Count  D»» 
Lesseps.  16  Phi  In.  666 — llaubert  v.  Beck- 
haus,  13  W.  N.  C.  328 — Baisiey  v.  The  Odor- 
ilia,  121  Pa.  237,  22  W.  N.  C.  803.  1  L.R.A. 
506.  15  Atl.  521--Waddell  v.  The  Daisy,  'J 
Wash.  Terr.  82,  3  Pac.  616. 

Seamen^fl  wageB. 

Joint  Libel  by  Seamen,  see  infra,  357. 
Suing  in    Rem    or    in    Peraonam,    see 

infra,  389a-389c. 
Libel  for  Wages,  see  infra,  467. 
Jurisdictional   Amount  on   Appeal,   see 

Appeal   and    Error,   571. 
See  also  supra,  63,  72,  130a;  infra,  257, 

327,   376. 

242.  Over  the  subject  of  seamen's  wages 
the  admiralty  has  an  undisputed  jurisdic- 
tion in  rem  as  well  as  in  personam.    Shep- 

pard  V.  Taylor,  5  Pet.  675,  8:  269 

Cited  In  B'alns  v.  The  James  ft  Catherln'\ 
,  Baldw.  567,  Fed.  Cas.  No.  756 — Flaherty  v. 
Doane,  1  Low.  Dec.  151.  Fed.  Cas.  No.  4,840 
— Gates  V.  Johnson,  21  Month.  L.  Rep.  28(k. 
Fed.  Cas.  No.  5,268 — The  Acorn,  32  Fed.  638 
— CroBby  v.  The  Lillle,  40  Fed.  368— The  A. 
Heaton,  43  Fed.  595 — Bain  v.  Sandusky 
Transp.  Co.  60  Fed.  914 — Story  v.  Russell, 
157  Mass.  157,  81  N.  B.  753— Daniels  v.  At- 
lantic Mut.  Ins.  Co.  24  N.  Y.  449: 

243.  The  act  of  1790,  chap.  29.  for  the 
government  and  regulation  of  seamen  in  the 
merchant  service,  confines  the  right  to  re- 
cover wages  in  admiralty  to  such  cases  as 
ordinarily  belong  to  the  admiralty  jurisdic- 
tion.   The  Thomas  Jefferson,  10  Wbeat  428. 

6:  358 

244.  The  admiralty  has  no  jurisdiction 
over  contracts  for  the  hire  of  seamen,  ex- 
cept in  cases  where  the  service  is  substan- 
tially performed  upon  the  sea,  or  upon 
waters  within  the  ebb  and  flow  of  the  tide; 
but,  if  the  service  is  substantially  performed 
on  the  sea,  the  fact  that  the  commencement 
or  termination  of  the  voyage  is  at  some 
place  beyond  the  reach  of  the  tide  does  not 
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oust  the  jurisdiction.     The  Thomas  Jeffer- 
son, 10  Wheat.   428,  6:  358 
Orerruled  in  The  Genesee  Chief  v.  Fltzhugh,  12 
How.  455,  13  L.  ed.  1064. 

Cited  in  Peyroux  ▼.  Howard,  7  Pet.  342,  8  L. 
cd.  707~Hobart  t.  Drogan.  10  Pet.  120.  9 
L.  ed.  8<S7 — ^The  Orleans  y.  PhiBbos,  11  Pet. 
184,  9  L.  ed.  680 — ^Waring  y.  Clarke,  5  How. 
463,  12  L.  ed.  237 — New  Jersey  Steam  Nay. 
Co.  y.  Merchants*  Bank,  6  Uow.  890,  12  L. 
ed.  485 — Jackson  y.  The  Magnolia,  20  How. 
299,  15  L.  ed.  911 — ^The  Hine  y.  Trevor,  4 
Wall.  562.  18  h.  ed.  453— St.  Paul  &  P.  R. 
Co.  ▼.  Scburmelr,  7  Wall.  288,  10  L.  ed.  78 
—The  Belfast  (The  Belfast  y.  Boon)  9  Wall. 
637.  19  L.  ed.  270— The  Lottawanna  (Rodd 
y.  Heaptt)  21  Wall.  584,  22  L.  ed.  065— 
United  States  y.  Rodgers.  150  U.  S.  270,  37 
L.  ed.  1079,  14  Sup.  Ct.  Rep.  109 — Pollock 
T.  Farmers'  Ix>an  &  T.  Co.  157  U.  S.  575, 
39  L.  ed.  817,  16  Sup.  Ct.  Rep.  673— The 
Robert  W.  Parsons  (Perry  y.  Haines)  191  U. 
8.  25,  48  L.  ed.  77,  24  Sup.  Ct.  Rep.  8— 
BuUoch  V.  The  Lamar,  Fed.  Cas.  No.  2,129 
— Darls  y.  The  Enterprise,  Fed.  Cas.  No. 
8,632— The  D.  C.  Salisbury,  Olcott,  74,  Fed. 
Cas.  No.  3,694 — Eads  y.  The  H.  D.  Bacon, 
Newberry,  Adm.  276,  Fed.  Cas.  No.  4,232— 
The  Flora,  1  Biss.  30,  Fed.  Cas.  No.  4,878 — 
Haslett  y.  The  Enterprise,  Fed.  Cas.  No. 
6497— McCormick  y.  Ives,  Abb.  Adm.  421, 
Fed.  Cas.  No.  8,720 — ^The  Robert  Sforrls,  1 
Wall.  Jr.  38,  Fed.  Cas.  No.  8.896 — Martin 
▼.  Acker,  Blatchf.  ft  H.  281,  Fed.  Cas.  No. 
9,155— The  Mary,  1  Sprague,  204,  Fed.  Cas. 
No.  9.190 — The  Oler,  2  Hughes,  15,  Fed.  Cas. 
No.  10.485 — Packard  y.  The  Louisa,  2  Woodb. 

'k  M.  52,  Fed.  Cas.  No.  10,652 — Parmlee  y. 
The  Charles  Mears.  Newberry,  Adm.  204,  Fed. 
Cas.  No.  10.766 — The  Reyenue  Cutter  No.  1, 
Brown,  Adm.  92,  Fed.  Cas.  No.  11,713 — Re 
Scott,  1  Abb.  (U.  S.)  339,  3  Nat.  Bankr.  Reg. 
743  Fed.  Cas.  No.  12,517 — Thackarey  y.  The 
Farmer  of  Salem,  Gllplo,  528,  Fed.  Cas.  No. 
13,852 — United  SUtes  y.  New  Bedford 
Bridge,  1  Woodb.  &  M.  473,  Fed.  Cas.  No. 
15.867 — United  States  y.  Wilson,  3  Blatchf. 
437.  Fed.  Cas.  No.  16.731— The  War  Eagle, 
6  Bias.  366,  Fed.  Cas.  No.  17,173 — The 
Wave,  Blatchf.  ft  H.  240,  Fed.  Cas.  No.  17,- 
297 — Western  Transp.  Co.  y.  The  Great  West- 
em,  Fed.  Cas.  No.  17,443 — WoWerton  y. 
Lacey,  18  Month.  L.  Rep.  675t  Fed.  Cas.  No. 
17.932 — Lands  y.  227  Tons  of  Coal,  4  Fed. 
480 — Stewart  y.  Potomac  Ferry  Co.  5 
Hughes.  381,  12  Fed.  303 — United  States  y. 
Burlington  &  H.  C.  Ferry  Co.  21  Fed.  384 — 
The  Belfast  y.  Boon,  41  Ala.  68 — Williamson 
y.  Hogan,  46  III.  511 — Slnton  y.  The  R.  Rob- 
erts, 46  Ind.  481 — ^Treyor  y.  The  Ad.  HIne, 
17  Iowa,  353 — Berry  y.  Snyder,  8  Bush, 
289,  96  Am.  Dec.  2l9 — Case  y.  Woolley,  6 
Dana.  21,  32  Am.  Dec.  54 — Baker  y.  Hoag.  3 
Barb.  206 — Baker  y.  Hoag,  7  N.  Y.  562,  59 
Am.  Dec.  431— Hubbard  y.  Hubbard,  8  N.  Y. 
199^ — People  ex  rel.  Loomis  y.  Canal  Ap- 
praisers, 33  N.  T.  497 — Keating  y.  Spink.  3 
Ohio  St.  108,  62  Am.  Dec.  214— State  ex  rcl. 
Gnllbert  y.  I^wls,  69  Ohio  St.  208,  69  N.  K. 
132- M*Lelland  y.  The  Robert  Morris,  2 
Clark  (Pa.)  222 — Dunlap  y.  Com.  108  Pa. 
e07,  42  Phlla.  Leg.  Int.  328,  16  W.  N.  C. 
145 — ^WMitem  U.  Teleg.  Co.  y.  Williams,  86 
Ta.  719.  8  L.R.A.  437,  19  Am.  St.  Rep.  90S, 
11  S.  B.  106 — Smith  y.  United  States.  1 
Wash.  Terr.  266. 

245.  The  admiralty  has  jurisdiction  oyer 
cootracts  for  the  hire  of  seamen  where  the 
ttryice  is  substantially  performed  upon  the 
tea,  or  upon    waters    within   the    ebb   and 


flow  of  the  tide,  but  the  commencement  of 
the  voyage  is  at  a  place  where  the  tide 
causes  the  waters  of  a  stream  to  swell, 
although  the  tide  is  not  turned  back.  Pey- 
rou.x  V.  Howard,  7  Pet.  324,  8:  700 

Distinguinhed  In  Waring  y.  Clarke,  5  How. 
487,  12  L.  ed.  248. 

« 

Cited  in  HoTwrt  y.  Drogan,  10  Pet.  120,  9  L. 
ed.  367 — Andrews  y.  Wall.  3  How.  573,  11 
L.  ed.  781 — Waring  y.  Clarke,  5  How.  463, 
12  L.  ed.  237 — New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  892,  12  L.  ed.  486 
— Jackson  v.  The  Magnolia,  20  How.  318,  15 
L.  ed.  917— The  Edith,  11  Blatchf.  461,  Fed. 
Cas.  No.  4,283 — The  Richard  Bnsteed.  1 
Sprague,  446,  Fed.  Cas.  No.  11,764 — United 
States  y.  New  Bedford  Bridge,  1  Woodb.  * 
M.  487,  Fed.  Cas.  No.  15.867— Van  Sant- 
wood  y.  The  John  B.  Cole,  4  N.  Y.  Legal  Obs. 
875,  Fed.  Cas.  No.  16,875— Wlshart  y.  The 
Jos.  Nixon,  43  Fed.  92C— The  WUIapa,  25  Or. 
73,  34  Pac.  089— M'Lelland  y.  The  Robert 
Morris,  2  Clark  (Pa.)  222,  Fed.  Cas.  No. 
8,896. 

Contracts     of     affreightment;     charter 
party. 

See  also  supra,  183,  184,  infra,  377-9. 

246.  Charter  parties  and  contracts  of 
affreightment  are  "maritime  contracts," 
within  the  true  meaning  and  construction  of 
the  Constitution  and  act  of  Congress,  and 
cognizable  in  courts  of  admiralty  by  process 
either  in  rem  or  in  pe^'sonam,  Morewood  v. 
Enequist,  23  How.  491,  16:  516 
Cited   In    New    Kngland    Mut.    M.    Ins.    Co.    y. 

Dunham,  11  Wall.  28,  20  L.  ed.  98 — fid- 
wards  y.  Elliott,  21  Wall.  556,  22  L.  ed. 
492 — The  Lottawanna  (Rodd  y.  Heartt)  21 
Wall.  592,  22  L.  ed.  667 — CompaOia  de 
NaylRaclon  y.  Braur,  168  U.  8.  123,  42  L. 
ed.  406,  18  Sup.  Ct.  Rep.  12 — Stuart  y. 
Hayden,  169  U.  S.  14,  42  L.  ed.  643,  18 
Sup.  Ct.  Rep.  274 — ^The  Pauline,  1  Blss. 
398,  Fed.  Cas.  No.  10.848 — The  Williams, 
Brown,  Adm.  216,  Fed.  Cas.  No.  17,719— 
Young  y.  The  Orpheus,  2  Cliff.  38,  Fed. 
Cas.  No.  18.169 — The  Monte  A,  12  Fed.  836 
— The  J.  F.  Warner,  23  Fed.  345 — The 
Glenmont,  32  Fed.  704 — The  Glenmont,  34 
Fed.  403— The  Scotia,  35  Fed.  908 — ^The 
Gilbert  Knapp,  37  Fed.  211— The  Curtis,  3 
L.R.A.  713,  37  Fed.  706 — National  Marine 
Underwriters  y.  Melchers.  45  Fed.  645 — 
Ottenberg  y.  Comer,  34  L.R.A.  622,  22  C. 
C.  A.  165,  40  U.  S.  App.  320.  76  Fed. 
266 — ^The  Rlpon  City,  42  C.  C.  A.  253,  102 
Fed.  183 — Patterson  v.  Baltimore  Steam 
Packet  Co.  106  Fed.  959 — Wilson  y.  Law- 
rence. 82  N.  Y.  411 — The  Count  De  Lesseps, 
16  Phlla.  566,  40  Phlla.  ]>g.  Int.  296,  13 
W.  N.  C.  328,  17  Fed.  461. 

247.  Where  a  contract  is  made  to  employ 
a  vessel  in  transporting  freiffht  and  pas- 
sengers, under  a  special  and  limited  part- 
nership, the  contract  is  not  maritime;  that 
transportation  is  by  sea,  and  not  b^  land, 
will  not  confer  admiralty  jurisdiction  for 
breach  of  contract.  Verderwater  v.  Mills, 
(Vandewater  v.  Mills)  19  How.  82,  15:  554 
Cited  in   The   Maggie   Hammond    (The   Maggie 

Hammond  y.  Morland)  9  Wall.  452,  19  L. 
ed.  778 — The  Edwin,  1  Sprague,  482.  Fed. 
Cas.  No.  4,300 — ^The  Joseph  Grant,  1  Biss. 
196,  Fed.  Cas.  No.  7,538— Scott  y.  The 
Morning   Glory,    Fed.   Cas.    No.    12,542 — ^The 
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Ira  Chaffee,  2  FUpp.  651,  2  Fed.  402— The 
Prince  Leopold,  4  Woods,  48,  9  Fed.  333 — 
Diefenthal  v.  Hamburg- A  merlkanlscbe  Pack- 
etfahrt  Actien-Gesellschaft,  46  Fed.  308 — 
The  Eugene,  83  Fed.  223— The  Nellie  Floyd, 
116  Fed.  83 — ^The  James  T.  Furber,  129  Fed. 
812. 

248.  A  contract  of  affreightment  for  the 
transportation  of  goods  by  sea  is  within  the 
cognizance  of  the  admiralty  courts.  New 
Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank, 
6  How.  344,  12:465 
Cited  in  Morewood  t.  Encquist,  23  How.  4tf3, 

16  L.  ed.  517— Atkins  v.  Fibre  Disintegrat- 
ing Co.  18  Wall.  305,  21  L.  ed.  845 — Moran 
▼.  Sturges,  154  U.  8.  276,  38  L.  ed.  988, 
14  Sup.  Ct.  Rep.  1019 — ^The  Daniel  Bull, 
Brown,  Adm.  197,  Fed.  Cas.  No.  3,564 — ^The 
Edith,  11  Blatchf.  461,  Fed.  Cas.  No.  4,283— 
Gurney  y.  Crockett,  Abb.  Adm.  493,  Fed.  Cas. 
No.  5,874 — McAllister  v.  The  Sam  Kirkman, 

1  Bond,  382,  Fed.  Cas.  No.  8,658 — ^The  Mary 
Washington,  Chase,  Dec.  129,  1  Abb.  (U.  S.) 
6,  Fed.  Cas.  No.  9,229 — Oakes  y.  Richardson, 

2  Low.  Dec.  176,  Fed.  Cas.  No.  10,390 — 
Quirk  y.  Clinton,  Fed.  Cas.  No.  11,518 — 
Scott's  Case,  1  Abb.  (U.  8.)  339,  Fed.  Cas.  No. 
12,517 — The  Seneca,  1  Biss.  372,  Fed.  Cas. 
No.  12,669 — ^Thurber  y.  The  Fannie,  8  Ben. 
435,  Fed.  Cas.  No.  14,014— United  States  y. 
Wilson,  3  Blatchf.  437.  Fed.  Cas.  No.  16,- 
731 — Vandewater  y.  The  Yankee  Blade.  Mc- 
All.  11,  Fed.  Cas.  No.  16,847— Whltaker  v. 
The  Fred  Lorents,  Fed.  Cas.  No.  17,527 — 
The  Williams,  Brown,  Adm.  215,  Fed.  Cas. 
No.  17,710— Wilson  y.  Pierce,  15  Mont  L. 
Rep.  141,  Fed.  Cas.  No.  17,826 — Re  Ix>ng 
Island  North  Shore  Pass.  &  Freight  Transp. 
Co.  5  Fed.  606 — Whittenton  Mfg.  Co.  y. 
Memphis  &  O.  Riyer  Packet  Co.  21  Fed. 
900— The  Gilbert  Knapp,  37  Fed.  211— The 
Curtis,  8  L.R.A.  713,  37  Fed.  706. 

249.  The  district  court  of  the  United 
States  has  jurisdiction  in  admiraltjr  of  an 
action  to  recover  ^freight  money  stipulated 
for  in  a  charter  party.  The  Harriman  v. 
Emerick     (The    Harriman)     9    Wall.    161, 

19:  629 
Cited  in   Oakes   y.   Richardson,   2    Low.    Dec. 
176,  Fed.  Cas.  No.   10,390. 

250.  From  the  nature  of  the  contract  of  a 
bill  of  lading,  the  consignee  has  a  right  to 
sue  in  a  court  of  admiralty  for  any  breach 
of  it.     McKinlay  v.  Morrish,  21  How.  343, 

16:100 
Cited  in  The  Blackwall  (The  Blackwall  y. 
Sancelito  Water  &  Steam  Tog  Co.)  10  Wall. 
11,  19  L.  ed.  874— The  Sally  Magee,  Blatchf. 
Prise  Cas.  885,  Fed.  Cas.  No.  12,260— -The 
Thames,  7  Blatchf.  229,  Fed.  Cas.  No.  13,- 
859— The  Tillie,  13  Blatchf.  516,  Fed.  Cas. 
No.   14,049— The  Habil,   100  Fed.   124. 

Contract  to  transport  passenger. 

251.  A  contract  to  transport  a  person 
from  New  York  to  San  Francisco  as  a 
steerage  passenger,  and  to  furnish  him  with 
proper  and  necessary  food  on  the  yoyage,  is 
a  maritime  contract,  and  within  the  admi- 
ralty jurisdiction  of  the  Federal  courts. 
The  Moses  Taylor  y.  Hammons  (The  Moses 
Taylor)  4  Wall.  411,  18:  397 
Distinguished  in  Oteri  y.  Parker,  42  La.  Ann. 

379,  7  So.  570. 

Cited  in  New  England  Mut.  M.  Ins.  Co.  y. 
Dunham,  11  Wall.  28,  20  L.  ed.  98 — The 
Lottawanna   (Wilson  y.  Bell)   20  Wall.  218, 


22  L.  ed.  262— Edwards  y.  Elliot,  21  Wall. 
556,  22  L.  ed.  492— Norton  y.  Switier,  93 
U.  S.  366,  23  h.  ed.  907 — Johnson  y.  Chicago 
&  P.  Elevator  Co.  119  U.  S.  397,  30  L.  ed. 
450,  7  Sup.  Ct.  Rep.  254 — Moran  v.  Sturges, 
154  U.  S.  276,  38  L.  ed.  988,  14  Sup.  Ct. 
Rep.  1019 — The  America,  1  Low.  Dec.  178, 
Fed.  Cas.  No.  289 — The  Circassian.  11 
Blatchf.  478,  Fed.  Cas.  No.  2,726— The  Edith. 
5  Ben.  439,  6  Nat.  Bankr.  Reg.  456,  Fed. 
Cas.  No.  4,282— The  Edith,  11  Blatchf.  453, 
Fed.  Cas.  No.  4.283 — Francis  y.  The  Harri- 
son, 1  Sawy.  355,  2  Ahb.  (U.  S.)  77,  Fed. 
Cas.  No.  5,038 — The  Hammonia,  10  Ben. 
514,  Fed.  Cas.  No.  6,006 — The  S«it,  3  Biss. 
349,  Fed.  Cas.  No.  12,649 — The  Canada,  7 
Sawy.  185,  7  Fed.  732 — The  General  Tomp- 
kins, 9  Fed.  621 — Stewart  y.  Potomac  Ferry 
Co.  5  Hughes,  376,  12  Fed.  299— The  J.  F. 
Warner,  22  Fed.  345 — The  Egyptian  Mon- 
arch, 36  Fed.  776— The  Priscllla,  52  C.  C. 
A.  471,  114  Fed.  837 — State  ex  rel.  Ray- 
mond y.  Voorhies,  39  La.  Ann.  501,  4  Am. 
St.  Rep.  274,  2  So.  37— Atlantic  Works  y. 
The  Glide,  157  Mass.  525,  34  Aip.  St.  Rep. 
305,  33  N.  E.  163 — John  Spry  Lumber  Co.  y. 
The  C.  H.  Green,  76  Mich.  328,  43  N.  W. 
57e— Baird  y.  Daly,  57  N.  Y.  246,  15  Am. 
Rep.  488 — ^The  Petrel  y.  Dumont.  28  Ohio 
St.  612,  22  Am.  Rep.  397— Phelps  y.  The 
City  of  Panama,  1  Wash.  Terr.  535. 

Marine  insurance  contract. 

252.  A  contract  of  marine  insurance  is  a 
maritime  contract.  New  England  Mut.  M. 
Ins.  Co.  V.  Dunham,  11  Wall.  1,         20:  90 

253.  Admiralty  has  jurisdiction  to  ent^- 
tain  a  libel  in  personam  on  a  policy  of 
marine  insurance  to  recover  for  a  lo9s. 
New  England  Mut.  M.  Ins.  Co.  v.  Dunham, 
11  Wall.  1,  20:  90 

4.  Liens. 

a.  In  General, 

Jurisdiction  of  State  Court,  see  supra,  68- 
71,  73-86. 

Distribution  of  Proceeds,  see  infra,  549. 

Federal  Question  as  to,  see  Appeal  and 
Error,  1778. 

Laches  as  Bar,  see  Limitation  of  Actions, 
144-6a. 

As  to  Maritime  Lien  Generally,  see  Mari- 
time Liens. 

See  also  supra,  32,  33,  181,  196,  197;  infra, 
327,  371,  390,  392,  399,  409. 

254.  The  question  of  lien  or  no  lien  in  a 
libel  to  enforce  a  l|en  on  a  ship  is  one  of 
the  merits,  and  not  of  jurisdiction.  The 
Resolute,  168  U.  S.  437,  18  Sup.  Ct.  Rep. 
112,  42:  533 
The  William  H.  Hoag,  168  U.  S.  443,  18  Sup. 

Ct.  Rep.  114,  42:  537 

Cited  in  The  Thomas  L.  James,  115  Fed.  669. 

For  labor,  materials,  and  supplies  gen- 
erally. 

Decree,  see  infra,  542. 

Enforcing  Lien  for,  as  Regulation  of 
Commerce,  see  Commerce,  365,  366. 

Maritime  Lien  for.  Generally,  see  Mari- 
time Liens,  II.  b. 

See  also  supra,  238,  239;  infra,  380-883, 
385. 

255.  The  right  to  proceed  against  a  vessel 
for  supplies  furnished  is  a  mere  question  of 
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process,  aad  not  of  jnrisdiction.     Meyer  v. 
Tupper  (The  St.  Lawrence)    1  Black,  522, 

17:  180 
Cited  in  The  Belfast  (The  Belfast  y.  Boon)  7 
Wall.  64.%  19  L.  ed.  272. 

256.  Admiralty  has  no  jurisdiction  to  en- 
force liens  for  labor  and  materials  fur- 
nished in  constructing  vessels.  People's 
Kerry  Co.  v.  Beers,  20  How.  393,  15:  961 
Cited  to  Horewood  ▼.  Bnequist,  23  How.  494, 
16  L.  ed.  517 — The  Glide.  167  U.  S.  620.  42 
L.  ed.  301.  17  Sup.  Ct.  Bep.  030 — Knapp.  S. 
k  Co.  Co.  T.  McCaffrey.  177  U.  S.  643.  44 
L.  ed,  924.  20  Sup.  Ct.  Rep  824 — ^Tucker  v. 
Alexandroff.  183  U.  8.  438.  40  L.  ed.  271. 
22  Sop.  Ct.  Rep.  195 — Allalr  t.  The  Francis 
A.  PaJmer.  Fed.  Cas.  No.  203 — ^The  Antelope. 
2  Ben.  406,  Fed.  Cas.  No.  482— The  Celes- 
ttne,  1  Bias.  14,  Fed.  Cas.  No.  2,541— Mc- 
Caikej  y.  The  Coal  Bluff  No.  2.  Fed.  Caa. 
No.  8,687 — ^The  Coernlne,  21  Mont  L.  Rep. 
847.  Fed.  Caa.  No.  2,944 — Collina  y.  The  Fort 
Wayne,  1  Bond,  492.  Fed.  Cas.  No.  3,012 — 
Cunnlni^ham  y.  Hall,  1  Cliff.  50,  Fed.  Cas. 
No.  3,481 — ^The  Edith,  11  Blatchf.  463, 
Fed.  Cas.  No.  4,283— The  Eliza  Ladd,  3 
Sawy.  520,   Fed.  Cas.  No.  4,364 — The  Iosco, 

1  Brown,  Adm.  496,  Fed.  Cas.  No.  7,060 — 
The  Norway,  3  Ben.  164,  Fed.  Cas.  No.  10,- 
359 — ^Scott  V.  The  Morning  Glory,  Fed.  Cas. 
No.  12,542 — Smith  y.  The  Royal  George,  1 
Woods,  292,  Fed.  Cas.  No.  18,102— Whitlock 
y.  The  Thales,  20  How.  Pr.  450,  Fed.  Cas. 
No.  17,578 — Whittaker  y.  The  J.  A.  Travis, 
Fed.  Caa.  No.  17,599 — ^Young  y.  The  Orpheus, 

2  Cliff.  37,  Fed.  Cas.  No.  18.169— The  C.  C. 
Trowbridge,  11  Biss.  156,  14  Fed.  876— 
Howorth  y.  Scarce,  29  Ind.  279 — Slnton  y. 
The  R.  R.  Roberts,  46  Ind.  479 — Allamby  v. 
Cannlngham,  72  Me.  132 — Hawes  y.  Mitchell, 
15  Gray,  235 — Foster  y.  The  Richard  Bus- 
tced,  100  Mass.  410,  1  Am.  Rep.  125  — 
Mitchell  y.  The  Magnolia,  45  Mo.  68 — Ran- 
dall y.  Rocbe,  80  N.  J.  L.  222,  82  Am.  Dec. 
2S3 — Sheppard  y.  Steele,  3  Lans.  420 — Van 
Valkenburg  y.  Kingsbury,  14  Ohio  St.  366 — 
The  Maggie  Cain  y.  Shakespeare,  2  Legal 
Chronicle,   94. 

257.  Admiralty  enforced  seamen's  liens, 
out  of  the  proceeds  of  a  forfeited  vessel, 
where  the  crew  were  without  knowledge  of 
and  did  not  participate  in  the  illegal  acts 
leading  to  the  forfeiture;  and  also  enforced 
material  men's  lielis  for  supplies  furnished 
the  yessel  in  her  home  port  under  repre- 
ttntationa  that  she  was  a  foreign  vessel. 
The  St.  Jago  de  Cuba,  9  Wheat.  409, 

6:  122 
OiUd  In  Waring  y.  Clarke,  5  How.  459,  12  L. 
ed.  235 — New  Jersey  Steam  Nay.  Co.  y. 
MerchanU*  Bank,  6  How.  390,  12  L.  ed.  485 
—The  Callsto,  2  Ware,  39,  Fed.  Cas.  No. 
2,316 — ^Drfnkwater  y.  The  Spartan,  1  Ware, 
153,  Fed.  Cns.  No.  4,085 — ^The  Nestor,  1 
Snoui.  74.  Fed.  Cas.  No.  10,126 — The  Richard 
Bnsteed,  1  Sprague,  447,  Fed.  Cas.  No.  11,- 
764 — ^Brookman  y.  Hamlll,  43  N.  Y.  563,  8 
Am.  Rep.  731. 

257a.  Liens  for  repairs  and  supplies, 
vhether  Implied  or  express,  can  be  enforced 
in  admiralty  only  upon  proof  made  by  the 
creditor  that  the  repairs  or  supplies  were 
necessary,  or  believed,  upon  due  inquiry 
and  credible  representation,  to  be  necessary. 


in  a  foreign  port.    The  Orapeshot  v.  Waller- 
stein    (The   Grapeshot)    9   Wall.    129, 

19:  651 
Cited  in  The  Gay  (The  James  Gay  y.  Tall)  9 
Wall.  759,  19  L.  ed.  710— The  Lulu  (Haxle- 
hurst  y.  The  Lula)  10  Wall.  201,  19  L.  od. 
908 — The  Kalorama  (Pendergast  y.  The  Ku- 
lorama)  10  Wall.  217,  19  L.  ed.  945— The 
Patapsco  (The  Patapsco  v.  Boyce)  13  Wall. 
335,  20  L.  ed.  098 — The  Emily  Sooder  (The 
Emily  B.  Souder  y.  Pritchard)  17  Wall.  660, 
21  L.  ed.  684 — Merchants'  Mat.  Ins.  Co.  y. 
Baring,  20  Wall.  164,  22  L.  ed.  252— Rodd 
y.  Heartt,  21  Wall.  588,  22  L.  ed.  666— The 
Julia  Blake  (Bank  of  St.  Thomas  y.  The 
Jalia  Blake)  107  U.  S.  428,  27  L.  ed.  599, 
2  Sup.  Ct.  Rep.  692 — ^The  J.  B.  Rumbell,  148 
U.  S.  12,  37  L.  ed.  347,  13  Sup.  Ct.  Rep.  49S 
.  —The  Glide,  167  U.  S.  610,  42  L.  ed.  297,  17 
Sup.  Ct.  Rep.  930 — ^The  Acme,  7  Blatchf. 
373,  Fed.  Cas.  No.  28 — ^The  Alice  Tainter,  14 
Blatchf.  42,  Fed.  Cas.  No.  195 — ^The  Col- 
umbus, 5  Sawy.  490,  Fed.  Cas.  No.  3,044 — 
The  Eel  Ipso,  3  Biss.  101,  Fed.  Cas.  No.  4,268 
— The  George  T.  Kemp,  2  Low.  Dec.  484,  Fed. 
Cas.  No.  5,341 — The  Grapeshot,  2  Woods,  46. 
Fed.  Cas.  No.  5,703 — Hardy  v.  The  Ruggles, 
2  Hughes,  82.  Fed.  Cas.  No.  6,062 — Harney 
y.  The  Sydney  L.  Wright,  5  Hughes,  485, 
Fed.  Cas.  No.  6,082a — ^The  Mary  Bell.  1  Sawy 
189.  Fed.  Cas.  No.  9,199 — The  Metropolis,  8 
Ben.  23,  Fed.  Cas.  No.  9,502 — The  Metropo- 
lis, 9  Ben.  88,  Fed.  Cas.  No.  9.503 — The 
NaUve.  14  Blatchf.  35.  Fed.  Cas.  No.  10.054 
— ^The  Plymouth  Rock.  13  Blatchf.  508,  Fed. 
Cas.  No.  11,237 — ^The  Raleigh,  2  Hughes,  55. 
Fed.  Cas.  No.  11,539 — The  Robertson,  8  Biss. 
182,  Fed.  Cas.  No.  11,923 — ^The  Sarah  Harris, 

7  Ben.  181,  Fed.  Cas.  No.  12,346 — Smith  y. 
The  Royal  George,  1  Woods,  294,  Fed.  Cas. 
No.  13,102 — The  Tangier,  2  Low.  Dec.  9, 
Fed.  Cas.  No.  13,744 — The  Union  Express, 
Brown,  Adm.  539,  Fed.  Cas.  No.  14,364 — The 
Walkyrien,  11  Blatchf.  241,  Fed.  Cas.  No. 
17,092 — The  Washington  Irving,  2  Ben.  324, 
Fed.  Cas.  No.  17,244 — ^The  Witch  Queen,  3 
Sawy.  205,  Fed.  Cas.  No.  17,916— The  Guid- 
ing Star,  9  Fed.  523 — The  New  Champion, 
17  Fed.  816 — ^The  Gen.  Meade,  20  Fed.  925— 
Stephenson  v.  The  Francis.  21  Fed.  720 — Ber- 
wind  y.  Schultz,  25  Fed.  917— The  Mai7 
Morgan,  28  Fed.  108 — ^The  Manhattan,  46 
Fed.  799 — Dixon  v.  The  Bellevue,  47  Fed.  86 
— The  Templar.  59  Fed.  206 — Cuddy  v.  Clem- 
ent, 51  C.  C.  A.  296,  113  Fed.  462. 

258.  Reasonable  repairs  in  a  foreign  port, 
ordered  by  the  owner,  are  a  lien  on  the  vessel 
which  may  be  enforced  in  admiralty.  The 
James  Guy  v.  Tall  (The  Guy)  9  Wall.  758, 

19:  710 
Cited  in  The  Kalorama  (Pendergast  v.  The  Ka- 
lorama) 10  Wall.  214,  19  L.  ed.  944 — The 
Valencia,  165  U.  S.  270,  41  L.  ed.  713,  17 
Sup.  Ct  Rep.  323 — The  Alice  Tainter.  14 
Blatchf.  42,  Fed.  Cas.  No.  195— The  Eclipse, 

8  Biss.  101,  Fed.  Cas.  No.  4,268 — The  George 
T.  Kemp.  2  Low.  Dec.  480,  Fed.  Cas.  No. 
5,341 — Harney  v.  The  Sidney  L.  Wright,  5 
Hughes,  458,  Fed.  Cas.  No.  6,082a — The  Na- 
tive, 14  Blatchf.  35.  Fed.  Cas.  No.  10,054 — 
The  Plymouth  Rock,  9  Ben.  83,  Fed.  Cas.  No. 
11,236 — ^The  Robertson,  8  Biss.  182,  Fed. 
Cas.  No.  11,923 — The  Union  Express,  Brown, 
Adm.  539,  Fed.  Cas.  No.  14,364— The  Wal- 
kyrien, 11  Blatchf.  241,  Fed.  Cas.  No.  17,092 
— The  Witch  Queen,  3  Sawy.  205,  Fed.  Cas. 
No.  17,916 — The  Mary  Morgan,  28  Fed.  199 
— ^The  Aeronaut,  36  Fed.  499 — ^The  Alliance, 
68  Fed.  782— The  Advance,  19  C.  C.  A.  199, 
88  U.  8.  App.  844,  72  Fed.  798— The  West- 
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OTcr,  76  Fed.  384 — The  Roanoke,  101  Fed. 
300 — Delaware  River  Iron  Ship  BIdg.  &  ESn- 
ffine  Worki  v.  The  Mary  Morgan,  18  Phlla. 
579,  43  Phila.   Leg.   Int.  308. 

For  materials,  supplies^  etc.,  furnished 
at  home  port. 

Maritime  Lien  for,  Generally,  see  Mari- 
time Liens,  II.  b,  2. 

See  also  supra,  69,  70,  239,  infra,  264, 
313,  381-9. 

259.  Libels  for  supplies  furnished  at  the 
home  port  could  not  be  sustained  prior  to 
the  recent  change  in  the  12th  admiralty 
riile.  Rodd  V.  Heartt  (The  Lotta wanna) 
21  Wall.  558,  22:  654 

260.  A  lien  for  repairs  and  necessaries 
furnished  to  a  vessel  in  her  home  port  will 
not  be  enforced  in  admiralty  unless  such  a 
lien  is  given  by  the  municipal  laws  of  that 
state.     The  General   Smith,  4   Wheat.   438, 

4:609 


b.  Liens  Created  hy  Local  Law, 

Conflict  between  State  and  Federal  Juris- 
diction, see  supra,  82-84. 
See  also  supra,  45;  infra,  435. 

261.  A  lien  attaching  by  state  law  to  a 
maritime  contract  may  be  enforced  in  ad- 
miralty according  to  the  mode  of  adminis- 
tering remedies  in  admiralty  courts.  The 
Orleans  v.  Phoebus,  11  Pet.  175,  9:  677 
Oited  In  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chant's Bank,  6  How.  390,  12  L.  ed.  485 — 
Magulre  v.  Card,  21  How.  251,  16  L.  ed.  118 
— The  St.  Lawrence  (Meyer  v.  Tupper)  1 
Black,  529,  17  L.  ed.  184— Ki(  parte  McNlel, 
13  Wall.  243,  20  L.  ed.  627— The  Lottawanna 
(Rodd  V.  Heartt)  21  Wall.  579,  22  L.  ed. 
663— The  J.  E.  Rumbell,  148  U.  S.  13,  37  L. 
ed.  347,  13  Sup.  Ct.  Rep.  498— Allalr  v.  The 
Francis  A.  Palmer,  Fed.  Cas.  No.  203 — The 
Augusta,  5  Am.  L.  T.  497,  Fed.  Cas. 
No.  647 — ^The  Circassian,  12  Am.  L.  Reg.  N. 
S.  298,  Fed.  Cas.  No.  2,720a — The  Circas- 
sian, 11  Blatchf.  474,  Fed.  Cas.  No.  2,726 — 
The  Illinois,  2  FIlpp.  409,  Fed.  Cas.  No. 
7,005 — Jackson  v.  The  Klnnie,  8  Am.  L.  Reg. 
N.  S.  475,  Fed.  Cas.  No.  7,137— Leltch  v.  The 
George  Law,  6  Am.  L.  Reg.  371,  Fed,  Cas. 
No.  8,223 — Ludlngton  v.  The  Nucleus,  Fed. 
Cas.  No.  8,598 — The  Norway,  3  Ben.  165, 
Fed.  Cas.  No.  10,359 — Schuchardt  v.  The  An- 
gelique.  Fed.  Cas.  No.  12,483b — The  Unadilla, 
8  Ben.  478,  Fed.  Cas.  No.  14,332 — Weaver  v. 
The  8.  G.  Owens,  1  Wall.  Jr.  365,  Fed.  Cas. 
No.  17,310— The  William  T.  Graves,  14 
Blatchf.  191,  8  Ben.  570,  Fed.  Cas.  No.  17,- 
758 — Whlttaker  v.  The  J.  A.  Travis,  Fed. 
Cas.  No.  17,599 — The  B.  A.  Barnard,  2  Fed. 
721— The  Max  Morris,  28  Fed.  884— Warren 
V.  Kelley,  80  Me.  624,  15  Atl.  49— Re  B.  A. 
Barnard,  37  Phila.  Leg.  Int.  248. 

For  repairs,  supplies,  etc. 

Power   of   State    to    Create    Liens,   see 

Maritime  Liens,  34,  35. 
See  also  supra,  85. 

262.  The  jurisdiction  of  the  admiralty  in 
cases  where  the  repairs  are  upon  a  domes- 


tic vessel  depends  upon  the  local  law  of  the 
State.      Peyroux   v.    Howard,    7    Pet.    324, 

8:700 
Oited  In   Pollock  v.    Cleveland   Ship   Building 
Co.  56  Ohio  St,  670,  47  N.  B.  582. 

263.  Although  a  state  law  may  create  a 
lien  in  favor  of  a  ship  builder  for  materials 
furnished,  yet  such  local  laws  can  never 
confer  jurisdiction  on  the  courts  of  the 
United  States.  Roach  v.  Chapman,  22  How. 
129,  16: 294 
Cited  in  The  J.  E.  Rumbell,  148  U.  S.  11,  37 

L.  ed.  347,  13  Sup.  Ct.  Rep.  498 — Knapp, 
S.  &  Co.  Co.  V.  McCaffrey,  177  U.  8.  643, 
44  L.  ed.  924,  20  Sup.  Ct.  Rep.  824— The 
Robert  W.  Parsons  (Perry  v.  Haines)  191 
U.  S.  25,  48  L.  ed.  76,  24  Sup.  Ct.  Rep.  8— 
The  America,  1  Low.  Dec.  178,  Fed.  Cas. 
No.  289— The  Celestlne,  1  Biss.  14,  Fed.  Cas. 
No.  2,541— The  Edith,  11  Blatchf.  464,  Fed. 
Cas.  No.  4,283 — The  Eliza  Ladd,  3  Sawy. 
521,  Fed.  Cas.  No.  4,364 — McCaskey  v.  The 
Coal  Bluff  No.  2,  Fed.  Cas.  No.  8,687 — The 
Norway,  3  Ben.  166,  Fed.  Cas.  No.  10,359 — 
The  Glenmont,  32  Fed.  704 — The  Glenmont, 
34  Fed.  403— The  J.  C.  Rich,  46  Fed.  187 — 
The  Manhattan,  46  Fed.  799— The  H.  B.  WIl- 
lard,  52  Fed.  389— The  H.  E.  Willard,  63 
Fed.  600 — The  Pile  Driver  B.  O.  A.  69  Fed. 
1008 — Sinton  v.  The  R.  R.  Roberts,  46  Ind. 
479 — Hayford  v.  Cunningham.  72  Me.  132 — 
Warren  v.  Kelley,  80  Me.  524,  15  Atl.  49 — 
Brlggs  V.  A  Light  Boat,  11  Allen,  184 — 
Wilson  V.  Lawrence,  18  Hun,  58 — Wilson  ▼. 
Lawrence,  82  N.  Y.  411 — Balsley  v.  The 
Odorilla,  121  Pa.  237,  1  L.R.A.  506.  45 
Phila.  Leg.  Int.  425,  15  Atl.  521— Lynch  ▼. 
Felgle,  11  Phlla.  248— The  Maggie  Cain  v. 
Shakespeare,  31  Phila.  Leg.  Int.  78,  2  Legal 
Chronicle,  94 — Shakespeare  v.  Fisher,  33 
Phlla.  Leg.  Int.  426 — Morris  Co.  v.  The 
Count  De  Lesseps.  40  Phila.  Leg.  Int.  296 — 
Shakespeare  v.  The  Maggie  Cain,  3  W.  N. 
C.  168. 

264.  The  dictrict  courts  of  the  United 
States,  having  jurisdiction  of  a  contract  for 
necessaries  furnished  to  a  ship  at  her  home 
port  as  a  maritime  contract,  may  enforce 
liens  given  for  its  security,  even  when  cre- 
ated by  state  laws.  Rodd  v.  Heartt  (The 
Lottawanna)  21  Wall.  558,  22:654 
Limited  in  The  Sylvan  Glen,  9  Fed.  336. 

Cited  in  Baldwin  v.  The  Bradlsh  Johnson,  8 
Woods,  586,  Fed.  Cas.  No.  798 — The  Colum- 
bus, 5  Sawy.  488,  FecR  Cas.  No.  3.044 — 
The  Eliza  Ladd,  3  Sawy.  521,  Fed.  Cas.  No. 
4,364 — The  George  T.  Kemp,  2  Low.  Dec. 
480,  Fed.  Cas.  No.  5,341 — The  J.  H.  Starin, 
16  Blatchf.  504,  Fed.  Cas.  No.  7,320 — ^The 
John  Farron,  14  Blatchf.  25,  Fed.  Cas.  No. 
7,341 — ^Tbe  Revenue  Cutter  No.  2,  4  Sawy. 
153,  Fed.  Cas.  No.  11,714 — ^The  St.  Joseph, 
Fed.  Cas.  No.  12,230 — The  Theodore  Perry, 
8  Cent.  L.  J.  192,  Fed.  Cas.  No.  13,879 — 
The  Unadilla,  8  Ben.  479,  Fed.  Cas.  No.  14,- 
332— The  Virginia  Rulon,  13  Blatchf.  520, 
Fed.  Cas.  No.  16,974 — The  General  Burnside, 
3  Fed.  229 — Holmes  v.  Oregon  ft  C.  R.  Co. 
6  Sawy.  272.  5  Fed.  8.3 — Re  Long  Island  N. 
S.  Pass.  &  Freight  Transp.  Co.  5  Fed.  609 — 
The  Guiding  Star,  9  Fed.  524 — The  John 
Cuttrell,  9  Fed.  778— The  City  of  Salem,  7 
Sawy.  479,  10  Fed.  845 — The  Rapid  Transit, 
11  Fed.  327— The  Two  Marys,  16  Fed.  700 — 
The  Guiding  Star,  18  Fed.  267— The  Manhas- 
set.  18  Fed.  927 — ^Tbe  Kingston,  23  Fed.  203 
— The  Howard,  29  Fed.  604 — The  Sylvan 
Stream,   35   Fed.   315 — Welsh  v.   The   North 
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Cambria,  3ft  B*e<l.  616 — Welsh  t.  The  North 
Caznbrl.!,  40  Fed.  656 — Lighters  Nos.  27  and 
28,  8  C.  C.  A.  405,  15  U.  S.  App.  236.  57 
Fed.  6CC — The  Robert  Dollar.  115  Fed.  221— 
The  Mary  P.  ChUhoIm,  129  Fed.  817— Union 
Wharf  A  Pier  v.  The  J.  H.  Startn,  45  Conn. 
599.  15  Rlatcbf.  504.  Fed.  Cas.  No.  7.320— 
Gould  V.  JacolMon.  58  Mich.  291,  25  N.  W. 
194 — State,  Hanklns,  Prosecutor,  ▼.  Cox  & 
Sons'  Co.  63  N.  J.  L.  514.  44  Atl.  206 — 
The  B.  A.  Barnard,  37  Phi  la.  Leg.  Int.  249. 

265.  A  state  lien  for  supplies  furnished 
a  vessel  may  be  enforced  by  a  court  of  ad- 
miralty, not  as  a  right  which  the  court  is 
bound  to  carry  into  execution,  but  as  a  dis- 
or**tionary  power,  where  it  does  not  involve 
controversies  beyond  the  limits  of  admiralty 
jurisdiction.  Meyer  v.  Tupper  (The  St. 
Uwience)    1  Black,  522,  17:  180 

Cii4d  In  The  Potomac  (Simpson  v.  Baker)  2 
Black,  583,  17  L.  ed.  264 — The  Belfast,  (The 
Belfast  y.  Boon)  7  Wall.  646,  19  L.  ed. 
272— New  England  Mut.  M.  Ins.  Co.  v. 
Dunham.  11  Wall.  24,  20  L.  ed.  97— Leon 
▼.  Galctran,  11  Wall.  192,  20  U  ed.  77— 
Kz  parte  McNiel,  13  Wall.  243,  20  L.  ed. 
626— Atkins  v.  Fibre  Disintegrating  Co.  18 
Wall.  304,  21  L.  ed.  845 — The  Lottawanua 
(Rodd  T.  Heartt)  21  Wall.  575,  22  L.  ed. 
662— Butler  v.  Boston  &  S.  S.  S.  Co.  130 
U.  S.  557.  32  L.  ed.  1024,  9  Sup.  Ct.  Rep. 
612— The  J.  E.  Rumbeil.  148  U.  8.  12,  37 
U  ed.  347,  13  Sup.  Ct.  Rep.  498 — ^The  Roan- 
oke, 189  U.  S.  194,  47  L.  ed.  773,  23  Sup. 
Ct.  Rep.  491 — The  Robert  W.  Parsons  (Perry 
▼.  Haines)  191  U.  S.  24,  48  L.  ed.  76,  24 
Sap.  Ct.  Hep.  8 — The  America,  1  Low.  Dec. 
178,  Fed.  Cas.  No.  289— The  Antelope,  1 
Ben.  345.  Fed.  Cus.  No.  480— The  Edith,  11 
Blatcbf.  468,  Fed.  Cas.  No.  4,283— The 
Eliza  Ladd,  3  Sawy.  521,  Fed.  Cas.  No. 
•S.364 — Francis  v.  The  Harrison,  1  Sawy.  356, 
2  Abb.  (U.  8.)  82.  Fed.  Cas.  No.  5,038. — 
Hanson  v.  Fowle,  1  Sawy.  504,  Fed.  Cas. 
So.  6,041 — Haslett  v.  The  Enterprise,  Fed. 
<:a«.  No.  6.197— New  York  Mail  S.  8.  Co.  v. 
Ibe  Baltic.  Fed.  Cas.  No.  10,218 — Schults  v. 
oosman,  5  Hughes,  101,  Fed.  Cas.  No.  12,- 
iSS — The  William  T.  Graves,  8  Ben.  570, 
Fed.  Cas.  No.  17,758 — The  B.  A.  Barnard, 
2  Fed.  721 — The  City  of  Salem,  7  Sawy.  479, 
10  Fed.  844 — Lawton  v.  Comer,  7  L.R.A. 
59.  40  Fed.  482— The  Madrid,  40  Fed.  680— 
Dlefenthal  v.  Hamburg- Amerikanische  Pack- 
etfahrt  Actien-Gesellschaft,  46  Fed.  898 — 
Th<>  II.  K.  Wlllard,  52  Fed.  380— The  H.  B. 
Wiliard.  53  Fed.  600— The  Electron,  74  Fed. 
695— The  Iris,  40  C.  C.  A.  303,  100  Fed.  106 
— ^The  Underwriter,  119  Fed.  747 — Fred- 
ericks V.  James  Rees  &  Sons  Co.  68  C.  C. 
A.  .^169.  135  Fed.  731— Slnton  v.  The  R.  R. 
Roberts,  34  Ind.  451,  7  Am.  Rep.  229 — Al- 
lamby  v.  Cunningham.  72  Me.  133 — Warren 
T.  Kelley,  SO  Me.  524.  16  Atl.  49 — ^Briggs 
V.  The  Upper  Cedar  Point.  11  Allen,  184— 
Atlantic  Works  v.  The  Glide,  157  Mass.  526, 
S4  Am.  8t.  Rep.  305,  33  N.  E.  163— The  Clr- 
«»r«ian.  50  Barb.  491 — Bird  v.  The  Joseph- 
ine. 39  N.  V.  24,  60  Barb.  510 — Brookman 
*-.  IMmill.  4.*;  N.  Y.  560.  3  Am.  Rep.  731— 
The  Wlllapa,  25  Or.  73,  34  Pac.  689. 

3.  Martonges  of  Vessels. 

rf6.  A  libel  to  foreclose  a  mortgage  on  a 
«hifi.  or  to  enforce  payment  of  the  mortgage 
out  of  the  proceeds  of  the  ship  in  court,  can- 
not be  upheld.  Schuchardt  v.  Babbage,  19 
How.   239.  15:625 

Cittd  In  Thf  r^ttawsnna  (Rodd  v.  Heartt)  21 

WaU.  608,  2-2  L.  ed.  072— The  Martha  Wash- 


ington. 3  Ware,  251,  Fed.  Cas.  No.  9,148-- 
The  Grand  Republic.  10  B'ed.  399— Brltton 
V.  The  Venture,  21  Fed.  928. 

267.  A  court  of  admiralty  has  no  juris- 
diction to  decree  the  sale  of  a  ship  for  an  un- 
paid mortgage,  or  to  declare  a  ship  to  be  the 
property  of  a  mortgagee,  and  direct  the  pos- 
session of  her  to  be  given  to  him.  Bogart 
V.  The  John  Jay,  17  How.  399,  15:  95 

268.  A  court  of  admiralty  cannot  declare 
a  ship  .to  be  the  property  of  a  mortgagee, 
and  direct  the  possession  of  her  to  be  siven 
to  him.  Bogart  v.  The  John  Jay,  17  How. 
399,  15: 95 
Distinguished  in  The  Grand  Republic,  10  Fed. 

399. 

Cited  in  Schuchardt  v.  Babbidge,  19  How.  241, 

15  L.  ed.  626 — People's  Ferry  Co.  v.  Beers, 
20  How.  400.  15  L.  ed.  964 — The  Lottawanna 
(Rodd  v.  Heartt)  21  Wall.  583,  22  L.  ed.  664 
— The  Eclipse  (Rea  v.  The  Eclipse)  136  U. 
S.  608,  34  L.  ed.  272,  10  Sup.  Ct.  Rep.  878 — 
The  J.  E.  Rumbeil,  148  U.  S.  15,  87  L.  ed. 
.S48,  13  Sup.  Ct.  Rep.  498 — Adams  v.  The 
Wyoming,  Fed.  Cas.  No.  71 — Deely  v.  The 
Ernest  &  Alice,  2  Hughes,  77,  Fed.  Cas.  No. 
3.735 — The  Edward  Albro,  10  Ben.  671,  Fed. 
Cas.  No.  4,290— Hill  v.  The  Golden  Gate,  6 
Am.  L.  Reg.  297,  Fed.  Cks.  No.  6,491 — The 
Illinois,  2  Fllpp.  432,  Fed.  Cas.  No.  7,006 — 
The  Island  City,  1  Low.  Dec.  379,  Fed.  Cas. 
No.  7,109 — Justi  Pon  v.  The  Arbustcl,  Fed. 
Cas.  No.  7,589 — Marsh  v.  The  Minnie,  6  Am. 
L.  Reg.  335,  Fed.  Cas.  No.  9,117 — ^The  Mar^ 
tha  Washington,  3  Ware,  251,  Fed.  Cas.  No. 
9,148 — Morgan  v.  Tapscott,  5  Ren.  253,  Fed. 
Cas.  No.  9.808 — The  Sailor  Prince,  1  Ben. 
466,  Fed.  Cas.  No.  12.219— The  Selt,  3  Bias. 
348,  Fed.  Cas.  No.  12,649— Thurber  v.  The 
Fannie,  8  Ben.  435.  Fed.  Cas.  No.  14,014 — 
Tunno  v.  The  Betslna,  5  Am.  L.  Reg.  400, 
Fed.  Cas.  No.  14.236— The  William  D.  Rice, 
3  Ware,  136,  Fed.  Cas.  No.  17,691— The 
Guiding  Star,  9  Fed.  524— The  C.  C.  Trow- 
bridge, 11  Blss.  156,  14  Fed.  876 — Brltton 
V.  The  Venture,  21  Fed.  928— The  Ella  J. 
Slaymaker,  28  Fed.  768 — The  Cherokee,  30 
Fed.  703— The  Madrid,  40  Fed.  681— The 
Katie  O'Nell.  65  Fed.  113— The  Underwri- 
ter, 119  Fed.  744 — The  Gordon  Campbell, 
131  Fed.  965 — Upper  S.  B.  Co.  v.  Blake,  2 
App.  D.  C.  57 — State  ex  rel.  Raymond  v. 
Voorhles,  39  La.  Ann.  502,  4  Am.  St.  Bep. 
274,  2  So.  37 — Andrews  v.  Betts,  8  Hun, 
326 — The  Lotawanna,  32  Phila.  Leg.  Int. 
211— Srodes  v.  The  Collier,  2  Plttsh.  807. 

0.  Bilotage, 

269.  Courts  of  admiralty  have  jnrisdio* 
tion  of  claims  for  pilotage  fees.  Re  Hagar, 
104  U.  S.  520,  26:  816 
Cited  in  The  City  of  Norwalk,  66  Fed.  106 — 

State  ex  rel.  Williams  v.  Livaudals,  36  La. 
Ann.  127. 

270.  Courts  of  admiralty  have  jurisdic- 
tion of  all  marine  contracts  and  torts,  in- 
cluding contracts  relating  to  pilotage.  Re 
McNiel,  13  Wall.  236,  20:  624 
Cited  in  The  Lottawanna  (Rodd  v.  Heartt)  21 

Wall.  582,  22  L.  ed.  664 — Ex  parte  Hagar, 
104  U.  S.  521,  26  L.  ed.  816— The  Corsair 
(Barton  v.  Brown)  145  U.  S.  847,  36  L.  ed. 
731,  12  Sup.  Ct.  Rep.  949 — Cowley  v.  North- 
ern P.  R.  Co.  169  U.  S.  583,  40  L.  ed.  267, 

16  Sup.  Ct.  Rep.  127 — The  George  T.  Kemp, 
2  Low.  Dec.  496,  Fed.  Cas.  No.  6,841— The 
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Kalmar,  10  Ben.  248,  Fed.  Cas.  No.  7,601 — 
The  St.  Joseph.  Fed.  Cas.  No.  12,230— Whit- 
ney y.  The  Mary  Qratwick,  2  Sawy.  34.^, 
Fed.  Cas.  No.  17,591 — The  Glenearne,  7 
Sawy.  202,  7  Fed.  606— The  H.  E.  Willard, 
52  Fed.  380 — Blgelow  t.  Nlckerson,  30  I<.Il. 
A.  340.  17  C.  C.  A.  7,  34  U.  8.  App.  261. 
70  Fed.  110— The  Uda  Fowler.  113  Fed.  607 
— Atlantic  Works  t.  The  Glide.  167  Mass. 
526.  34  Am.  St  Rep.  305.  33  N.  B.  163— 
The  Lotawanna.  32  Phi  la.  Leg.  Int.  211 — 
Rutherford  v.  The  Ornen,  10  Phlla.  370,  82 
Phila.  Leg.  Int.  420,  2  W.  N.  C.  123. 

271.  Suits  for  pilotage  on  the  high  seas, 
and  on  waters  navigable  from  the  sea  as  far 
as  the  tide  ebbs  and  flows,  are  within  the 
admiralty  and  maritime  jurisdiction  of  the 
United  States.     Hobart  v.  Drogan,  10  Pet 
108,  9: 363 
Cited  In  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants'  Bank,  6  How.  391,  12  L.  ed.  486 — 
Ex   parte  McNiel.   13   Wall.   243.  20   L   ed. 
626 — Ez  parte  Easton.  95  U.   S.   76,  24   L. 
ed.  376— Ez  parte  Hagar.  104  U.  S.  521.  26 
L.   ed.   816 — The   Alaska,    3   Ben.   392,   Fed. 
Cas.   No.   129 — The  Kate  Tremalne,   5   Ben. 
64,    Fed.    Cas.    No.    7,622— Leland    t.    The 
Medora,  2  Woodh.  &  M.  109,  Fed.  Cas.  No. 
8,237 — The  May  Queen,  1  Sprague,  589,  Fed. 
Cas.  No.  9.360 — Slderacudi  t.  Mapes.  3  Fed. 
876— Newton  y.  The  Carrie  L.  Tyler,  54  L. 
R.A.  238,  45  C.   C.  A.  375.   106  Fed.  428— 
Rutherford  v.  The  Omen,  2  W.  N.  C.  123. 

7.  Salvage. 

Proper  Party  to  Sue,  see  infra,  341. 

In  whose  Name  Suit  Brought,  see  infra, 
351. 

Suing  in  Rem  or  in  Personam,  see  infra, 
393,   393& 

Libel,  see  infra,  471,  472. 

As  to  Claims  for,  see  infra,  493,  494. 

Nature  of  Decree,  see  infra,  647. 

Retention  of  Proceeds,  see  infra,  552. 

Jurisdictional  Amount  on  Appeal,  see  Ap- 
peal and  Error,  575-578. 

Matters  as  to  Salvage  Generally,  see  Sal- 
vage. 

See  also  supra,  31,  57,  208;  infra,  280, 
393;    Salvage,    76. 

272.  The  admiralty  assumed  to  have  juris- 
diction of  libel  for  salvage.  Peisch  v.  Ware, 
4  Cranch,  347,  2:  643 
Cited  in  Houseman  v.  The  North  Carolina,  15 

Pet.  48,  10  L.  ed.  657 — Church  v.  Seventeen 
Hundred  &  Twelve  Dollars,  Fed.  Cas.  No. 
2,713— The  Wave.  Blatchf.  ft  H.  240,  Fed. 
Cas.  No.  17,297. 

273.  The  court  of  admiralty  alone  has 
jurisdiction  to  try  a  question  of  salvage. 
Houseman  v.  The  North  Carolina,  15  Pet. 
40,  10:  653 
Cited  in  United  States  v.  Morgan.  39  C.  C.  A. 

656,  99  Fed.  573 — Bralthwaite  v.  Jordan, 
6  N.  D.  210,  31  L.R.A.  245.  05  N.  W.  701. 

274.  Admiralty  jurisdiction  in  salvage 
cases  cannot  extend  to  a  libel  against  a  dry 
dock.  Cope  v.  Vallette  Dry  Dock  Co.  119 
U.  S.  626,  7  Sup.  Ct.  Rep.  336,  30:  501 
Cited   In   Tebo   v.   New    York,   61   Fed.   693 — 

The  Pile  Driver  E.  O.  A.  69  Fed.  1007— Re 
Hydraulic  Steam  Dredge  No.  1,  25  C.  C.  A. 


689,  53  U.  8.  App.  211,  80  Fed.  556— 
The  Warfleld.  120  847. 

275.  Where  a  captured  vessel  abandoned 
at  sea  is  libeled  by  a  neutral  vessel  for  sal- 
vage, the  court  having  jurisdiction  of  the 
liM  has  the  power  to  determine  the  rights 
of  the  captors,  in  order  to  know  to  whom 
the  residue  of  the  property  ought  to  be  de- 
livered. M'Donough  v.  Dannery,  3  Dall.  188, 

1:563 
Cited  in  The  L*Invincible,  1  Wheat.  258,  4  L. 
ed.  86 — Bond  v.  The  Cora.  2  Wash.  C.  C. 
86.  Fed.  Cas.  No.  1,621— The  C.  W.  Ring,  2 
Hughes.  102.  Fed.  Cas.  No.  3,525— The  Hen- 
ry Ewbank,  1  Snmn.  427.  Fed.  Cas.  No.  6,376 
— Rowe  V.  The  Brig,  1  Mason,  377,  Fed.  Cas. 
No.  12,093— The  Tllton,  5  Mason,  471,  Fed. 
Cas.  No.  14,054— Tyson  v.  Prior,  1  Gall. 
135.  Fed.  Cas.  No.  14,319. 

276.  An  agreement  of  consortship  be- 
tween the  masters  of  two  vessels  engaged  in 
the  business  known  as  wrecking  is  a  con- 
tract capable  of  being  enforced  in  admiralty 
against  property  or  proceeds  in  custody  of 
the  court;  and  if  the  agreement  is  for  an  in- 
definite period,  it  does  not  expire  with  the 
removal  of  one  of  the  masters,  but  contin- 
ues until  formally  dissolved  by  the  owners. 
Andrews  v.  Wall.  3  How.  568,  11:  729 
Cited  in  Thomas  v.  Osbom,   19  How.  38.   15 

L.  ed.  541 — Cash  v.  $1,277.06.  Fed.  Cas.  No. 
2,498 — The  Richard  Busteed,  1  Sprague,  442, 
Fed.  Cas.  No.  11,764. 


Bditorial  note. 

Jurisdiction  in  salvage  cases. 

S.  Captures  and  Prizes. 


8:846 


Exclusiveness  of  Admiralty  Jurisdiction,  see 

supra,  92,  93. 
What  Courts  have  Jurisdiction,  see  supra, 

136,  137. 
Between  Vessels  Owned  by  Foreigners,  see 

supra,  209. 
Who  may  Bring  Suit,  see  infra.  III.  b,  1. 
Sufficiency  of  Claim  or  Answer,  see  infra, 

III.  g,  3. 

Possession  of  the  Rea,  see  infra,  410-412. 

Libel,  see  infra.  479-483. 

Jurisdictional  Amount  on  Appeal,  see  Ap- 
peal and  Error,  622. 

Costs  in  Prize  Suit,  see  Costs,  67-81. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment,  536-539,   779. 

Captures  and  Prizes  Generally,  see  Priae 
and  Capture. 

Power  of  Prize  Court  to  Restore  Property, 
see  Prize  and  Capture,  248. 

See  also  supra,  4,  8-11,  22,  34-44,  56, 
210-213,  275;  infra,  319-322,  546; 
Prize  and  Capture,  276. 

277.  Questions  of  prize  are  exclusively  of 
admiralty  jurisdiction.  Bingham  v.  Cabbot, 
3  Dall.  19,  1:491 

278.  [In  case  of  a  capture  on  navigable 
water,  the  question  of  prize  or  no  prize  be- 
longs to  the  jurisdiction  of  the  admiralty, 
although  the  property  taken  belong  to  citi- 
zens of  the  state  and  county  where  seized. 
W.  B.  V.  Latimer  (Ct.  Err.  &  App.  Del.)  4 
DaU.  Appx.  i,  1 :  916] 
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279.  The  faet  of  capture,  and  not  the  fil- 
ing of  a  libel  in  prize,  determines  the  juris- 
diction of  a  court  to  proceed  upon  the  in- 
stance side  with  the  adjudication  of  claims 
a^iiist  the  vessel.  Harlan  v.  United  States 
(The  Nassau)  4  Wall.  635,  18:  413 

280.  The  admiralty  jurisdiction  embraces 
all  questions  of  prize  and  salvage,  maritime 
torts,  contracts,  and  offenses,  in  which  the 
principles  of  the  law  and  comity  of.  nations 
often  form  an  essential  inquiry.  Martin 
T.  Hunter,  1  Wheat.  304,  4:  97 
Cited  In  The  Underwriter,  119  Fed.  741. 

281-2.  The  jurisdiction  in  admiralty  and 
maritime  causes  also  includes  jurisdiction 
in  causes  of  prize.  The  Admiral  v.  United 
SUtes  (The  Admiral)  3  Wall.  603,        18:  58 

283.  Whether  a  maritime  lien  for  repairs 
made  and  nuiterials  furnished  is  lost  by 
the  capture  of  the  ship  is  a  proper  question 
for  decision  by  the  prize  court.  Harlan  v. 
United  SUtes    (The  Nassau)    4  Wall.  635, 

18:  413 

284.  [A  court  of  common  law  has  juris- 
diction of  an  action  for  the  value  of  a  vessel 
tod  cargo  taken  on  the  high  seas  and  ad- 
judged no  prize.  Taxier  v.  Sweet  (Pa. 
Sup.  a.)   2  Dall.  81,  1:298] 

[0>ntra,  Doane  v.  Penhallow,  1  Dall.  218 
(a  Ck)m.   PI.   Phila.)  1:  108] 

285.  [Admiralty  jurisdiction  extends  to  a 
rlaim  for  damages  for  a  trespass  under  pre- 
tense of  capture  as  prize.  Talbot  v.  Tlie 
Three  Brigs  (H.  Ct.  Er.  &  Ap.  Pa.)  1  Dall. 
56,  1 :  52] 

286.  [A  libel  lies  by  the  crew  of  a  privateer 
for  their  respective  proportions  of  a  prize. 
Keane  v.  The  Gloucester  (Fed.  Ct.  Ap.)  2 
Dall.  36,  1 :  278] 

287.  If  the  violation  of  our  neutrality  re- 
mains doubtful,  the  court  ought  to  decline 
JDrisdiction,  and  leave  the  property  where  it 
finds  it.  La  Amistad  de  Rues,  5  Wheat. 
385.  5:  115 
<'it€d  In  Hopner  v.  Appleby,  5  Mason.  76,  Fed. 

Cfls.  No.  6,690 — United  States  v.  100  B ar- 
ms of  Cement,  3  Am.  L.  Reg.  N.  8.  746, 
Fed.  Caa.  No.   15,045. 

288.  The  court  does  not  extend  its  juris- 
diction, in  cases  of  violation  of  its  neutral- 
ity, beyond  decreeing  restitution  of  the  spe- 
iific  propert-v,  with  costs.  La  Amistad  de 
Hoes,  5  Wheat.  385,  5:  115 

289.  Whatever  may  be  the  exemption  of  a 
public  ship  and  of  her  armament  and  muni- 
tions of  war,  the  prize  property  which  she 
brings  into  our  ports  is  liable  to  the  ju- 
risdiction of  our  courts  for  the  purpose  of 
lamination  and  inquiry;  and  if  a  proper 
<^se  be  made  out  for  restitution  to  those 
Those  possession  has  been  devested  by  a  vio- 
iatjon  of  our  neutrality,  and  if  the  goods  are 
landed  from  the  public  ship  in  our  ports,  by 
the  express  permission  of  our  own  govem- 
Mt  that  doefi  not  vary  the  case,  since  it 
HiTolves  no  pledge  that,  if  illegally  captuKd, 
U»y  shall  be  exempted   from  the  ordhiary 


operation    of    our    laws.      The    Santissima 
Trinidad,  7  Wheat.  283,  5:  454 

290.  An  agreement  to  confess  a  judgpnent 
may  be  relieved  against  for  mistake,  in  a 
court  of  prize,  as  well  as  in  a  court  of  com- 
mon law  or  chancery.  The  Hiram,  1  Wheat. 
440,  4:  ,131 

Recaptures. 

291.  Recaptures  are  emphatically  cases 
of  prize.  The  captors  taking  them  out  of  the 
hands  of  the  enemy  on  the  high  seas  jure 
belli  have  a  right  to  proceed  against  them 
as  belligerent  property,  in  a  court  of  prize. 
The  Adeline,  9  Cranch,  244,  3:  719 
CiUd    in    The    Star,    8    Wheat.    92,    4    L.   ed. 

342. 

9.  Seizures  for  Forfeitures  or  Penalties, 

Locality  of  Jurisdiction,  see  supra,  101, 
105,  110-115. 

Locality  as  Test  of  Jurisdiction,  see  supra, 
175. 

Seizure  and  Custody  of  the  Rea,  see  infra, 
IIL  d. 

Grounds  for  Seizures  for  Violation  of  Cus- 
toms Laws,  see  Duties,  XII.  c. 

Right  to  Jury  Trial,  see  infra,  332;  Jury, 
I.  b,  1,  c. 

See  also  supra,  21,  23,  44,  60,  62-63a,  99, 
105,  133;  infra,  304,  332,  392,  394,  395. 

292.  Seizures  for  violation  of  noninter- 
course  laws,  made  upon  navigable  waters, 
are  civil  cases  of  admiralty  and  maritime 
jurisdiction.  United  States  v.  The  Betsey, 
4  Cranch,  443,  2:  673 
Cited    In    Whelan    v.    The    United    States,    7 

Cranch,  112,  3  L.  ed.  286— The  Sarah,  8 
Wheat.  394,  5  L.  ed.  644 — Waring  v.  Clarke, 
5  How.  485,  12  L.  ed.  247 — New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
388,  12  L.  ed.  484 — Jackson  v.  The  Mag- 
nolia, 20  How.  S34,  15  L.  ed.  926 — The  Bel- 
fast (The  Belfast  v.  Boon)  7  Wall.  638,  19 
L.  ed.  270 — The  Eagle  (The  Easfle  v.  Fraser) 
8  Wall.  26,  19  L.  ed.  370 — United  States  v. 
Winchester,  99  U.  S.  374.  25  L.  ed.  480— 
Anonymous,  1  Oall.  24,  Fed.  Cas.  No.  444 — 
De  Lovlo  V.  Bolt,  2  Gall.  474,  Fed.  Cas.  No. 
3,776— The  Huntress,  2  Ware,  113,  Fed.  Cas. 
No.  6,914 — The  Lewellen,  4  Blss.  160,  Fed. 
Cas.  No.  8,307 — The  Meteor,  Fed.  Cas.  No. 
9,498-— Roberts  v  Skolfield,  5  Ware,  187,  Fed. 
Cns.  No.  11,017 — United  States  v.  Arms  & 
Ammunitions,  Fed.  Cas.  No.  14,466a — ^United 
States  V.  Athens  Armory,  2  Abb  (U.  S.) 
138,  Fed.  Cas.  No.  14,473 — United  States  v. 
The  Reindeer,  2  Cliff.  69,  Fed.  Cas.  No.  16,> 
144— The  Wave,  Blatchf.  &  H.  240,  Fed. 
Cas.  No.  17,297 — Slocum  v.  Wheeler,  1  Com. 
446 — United  States  v.  Athens  Armory,  35 
Oa. '  352 — Baxter  v.  New  England  M.  Ins. 
Co.  6  Mass.  299,  4  Am.  Dec.  125 — People 
V.  Tyler,  7  Mich.  274,  74  Am.  Dec.  703— 
Brown  v.  Brown,  86  Tenn.  319,  7  8.  W. 
640. 

293.  The  question  of  forfeiture  of  a  vessel 
under  the  act  of  Congrc.'^s  against  the  slave 
trade  is  of  admiralty  and  maritime  jurisdic- 
tion. United  States  v.  The  Sally,  2  Cranch, 
406,  2:  320 
Cited  in  United  States  v.  The  Betsey,  4  Cranch, 

446,  2  L.  ed.  674— The  Sarah,  8  Wheat.  894, 
5    L.   ed.    644 — Waring   v.    Clarke,    5    How. 
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468,  12  L.  ed.  234 — New  Jersey  Steam  Nay. 
Co.  y.  Merchants'  Bank,  6  How.  388,  12  L. 
ed.  484 — Jackson  y.  The  Mafniolia.  20  How. 
384,  16  L.  ed.  926— The  Bagle  (The  Eagle 
y.  Fraser)  8  Wall,  26,  19  L.  ed.  370 — Anony- 
mous, 1  Gall.  25,  Fed.  Cas.  No.  444 — Clark 
y.  United  States,  2  Wash.  C.  C.  624,  Fed. 
Cas.  No.  2.837 — De  Loyio  y.  Bolt,  2  Gall. 
474,  Fed.  Cas.  No.  3,776— The  Waye,  Blatchf. 

6  H.  240,  Fed.  Cas.  No.  17,297 — Slocum 
y,   Wheeler,    1    Conn.    446 — People   y.   Tyler, 

7  Mich.  274,  74  Am.  Dec.  703— Noyion  v. 
Hallett,   16  Johns.   347. 

293a.  The  law  does  not  connect  an  illegal 
seizure  of  an  American  ship  in  a  foreign 
country  with  the  subsequent  seizure  by  the 
ciyil  authority,  within  the  jurisdiction  and 
under  the  process  of  the  district  court,  so  as 
to  annul  the  proceedings  of  that  court 
against  the  yessel.  The  Merino,  9  Wheat. 
391,  6:  118 

Cited  In  Re  Johnson,  167  U.  8.  126,  42  L.  ed. 

105,  17  Sup.  Ct.  Rep.  736. 

294.  The  owner  of  a  yacht  brought  into  a 
port  of  the  United  States  and  seized  for  non- 
payment of  duties  has  no  remedy  to  obtain  a 
decision  as  to  whether  the  yacht  is  dutiable 
or  not,  except,  by  filing  a  libel  in  the  dis- 
trict court.  Re  Fassett,  142  U.  S.  479, 
12  Sup.  Ct.  Rep.  295,  35:  1087 
Cited  in  The  Conqueror,  166  U.  S.  124,  41   L. 

ed.  044,  17  Sup.  Ct.  Rep.  610 — Jervey  y.  The 
Carolina,  66  Fed.  1016 — The  Marlon,  99  Fed. 
460— Dewell  y.  Mix.  116  Fed.  667. 

10.  Shipoioner's  Utnited  Liahili^. 

Jurisdiction  as  between  Different  Districts, 

see  supra,  103,  104. 
Obtaining   Possession    of    Fund,    see    infra, 

408. 
Mode    of    Setting    up    Defense,    see    infra, 

492. 
Abatement  of  Proceedings,  see  Abatement 

and  Reyiyal,  41. 
Costs  in  Proceeding  for,  see  Costs,  63. 
Procedure  under  Limited  Liability  Act,  see 

Shipping,  V.  c,  5. 
See  also  infra,   328,   329;   Judgment,   547; 

Prohibition,  30. 

295.  Proceedings  for  a  limited  liability 
sustained  in  an  action  in  rem  New  York  i 
W.  S.  S.  Co.  V.  Mount  (The  Benefactor) 
103  U.  S.  239,  26:  351 
Cited  In  The  City  of  Norwich  (Place  v.  Nor- 
wich &  N.  T.  Transp.  Co.)  118  U.  8.  604,  30 
L.  ed.  147,  6  Sup.  Ct.  Rep.  1160. 

296.  The  law  of  limited  liability  was  en- 
acted by  Congress  as  a  part  of  the  mari- 
time law  of  the  country,  and  therefore 
it  is  coextensive,  in  its  operation,  with  the 
whole  territorial  domain  of  that  law.  Na- 
tional Steam  Nav.  Co.  v.  Dyer  (Tlie  Scot- 
land) 105  U.  S.  24,  26:  1001 
Cited  In  Butler  y.  Boston  &  S.  S.  S.  Co.  130  U. 

S.  666,  32  L.  ed.  1024.  0  Sup.  Ct.  Rep.  612 
— Re  Oamett,  141  17.  S.  12.  S!i  L.  ed.  638, 
11  Sup.  Ct.  Rep.  840 — Oregon  R.  &  Nay. 
Co.  y.  Balfour,  179  U.  S.  66,  45  L.  ed.  84, 
21  Sup.  Ct.  Rep.  28 —  Card  y.  Hine,  39  Fed. 
820 — Lawton  y.  Comer,  7  L.R.A.  66,  40 
Fed.  406— -Re  Whitelaw.  71  Fed.  734— The 
B.  A.  Shores,  73  Fed.  348. 


297.  A  district  court  cannot  in  admiralty 
take  jurisdiction  of  a  petition  for  limita- 
tion of  liability,  where  the  cause  of  action 
involyed  was  not  originally  within  admi- 
ralty jurisdiction.  Re  Phenix  Ins.  Co.  118 
U.  S.  610,  7  Sup.  a.  Rep.  25,  30:  274 

298.  The  district  court  sitting  as  a  court 
of  admiralty  has  jurisdiction  of  cases  under 
the  act  of  1851,  limiting  liability  of  ship- 
owners, and  may  administer  the  law  aa 
provided  in  the  4th  section,  which  allows, 
m  cases  where  the  loss  suffered  exceeds  the 
value  of  the  ship  and  freight,  a  pro  rata 
distribution  of  such  value  among  the  parties 
sustaining  damage.  Norwich  &  N.  Y. 
Transp.  Co.  y.  Wright,  13  Wall.  104. 

20:585 
Cited  in  Place  v.  Norwich  &  N.  Y.  Transp.  Co. 
118  n.  S.  490.  80  L.  ed.  142,  6  Sup.  Ct.  Kep. 
1150 — Ex  parte  Phcenix  Ins.  Co.  118  U.  S. 
624,  30  L.  ed.  280.  7  Sup.  Ct.  Rep.  25— Re 
Morrison  (Morrision  v.  District  Court)  147 
U.  S.  34,  37  L.  ed.  67,  13  Sup.  Ct.  Hep. 
246— The  Norwich,  6  Ben.  332— Churchill  v. 
The  British  America,  0  Ben.  520,  Fed.  Cas. 
No.  2,715 — ^The  City  of  Norwich,  6  Ben.  332, 
Fed.  Cas.  No.  2,762 — Copp  v.  De  Castro  & 
D.  Sugar  Ref.  Co.  8  Ben.  324,  Fed.  Cas.  No. 
3,215 — The  Epsllon,  6  Ben.  380,  Fed.  Cas. 
No.  4,506 — ^Re  Providence  ft  N.  Y.  S.  S.  Co. 
6  Ben.  130,  Fed.  Cas.  No.  11,451 — ^Thomas- 
sen  y.  Whit  well,  9  Ben.  462,  Fed.  Cas.  No. 
13,930 — Re  Long  Island  N.  S.  Pass.  &  Freight 
Transp.  Co.  5  Fed.  630 — Re  Leonard,  14  Fed. 
56— The  Mary  Lord.  81  Fed.  417— Elwell  v. 
Gelbel,  33  Fed.  71 — Goodrich  Transp.  Co. 
y.  Oagnon.  36  Fed.  128 — The  Columbia.  19 
C.  C.  A.  438,  44  U.  S.  App.  326.  73  Fed. 
228 — Oregon  R.  &  Nav.  Co.  v.  Balfour,  38 
C.  C.  A.  60,  61  U.  S.  App.  150,  90  Fed.  298 
— Dougan  v.  Champlaln  Transp.  Co.  56  N. 
Y.  6— Balrd  v.  Daly,  57  N.  Y.  244,  15  Am. 
Rep.  488 — Elwell  v.  Bender,  79  Hun,  245, 
29  N.  Y.  Supp.  357. 

11.  Marine  Torts  OeneraUy. 

Exclusiveness   of   Federal    Jurisdiction,   see 

supra,  87-89. 
Locality  of  Jurisdiction,  see  supra,  112. 
Locality  as  Test  of  Jurisdiction,  see  supra, 

ll'8-121.  135-138. 
Locality  as  Affecting  Jurisdiction,  see  supra, 

185.  186. 
Jurisdiction  as  between  Different  Districts, 

see  supra,  113. 
Suing  in  Rem,  or   in  Personam,    see    infra 

396-400. 
Federal  Question  as  to,  see  Appeal  and  Er- 
ror. 1779. 
Enforcing  Lien  as  Reeulation  of  Commerce, 

see  Commerce,  364. 
Measure  of  Damages  for  Marine  Tort,  see 

Damans,  VT.  i. 
Maritime  Lien  for  Generally,  see  Maritime 

Liens,  II.  d. 
Liability  of  Vessel   and  Owners   for  Torts, 

see  Shipping,  V.  b. 
See  also  supra,  112,  128,  129,  177-179,  282, 

233,  280. 

299.  Jurisdiction  entertained  of  a  libel  in 
personam,  for  a  marine  tort.  Murray  v. 
The  Charming  Betsy.  2  Cranch.  64.  2:  208 
CHed   in    Manro   v.    Almeida,   10   Wheat.    486. 

6  L.  ed.  372. 
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300.  Neither  the  jury  trial  nor  the  concur- 
rent jurisdiction  of  common  law  courts  can 
be  a  test  of  admiralty  jurisdiction  in  either 
contracts  or  torts.  Waring  v.  Clarke,  5  How. 
141,  12:  226 
CUtd  In  Be  Chrlstensen,  3  N.  B.  N.  Rep.  140, 

101    Fed.   244 — Uackey  v.   Enzensperger,   11 
Utah,  159,  39  Pac.  541. 

301.  The  term  "tort,"  in  reference  to  ad- 
rairalty  jurisdiction,  is  not  confined  to 
wrongs  or  injuries  committed  by  direct 
force,  but  it  includes  wrongs  suffered  in 
consequence  of  the  negligence  or  malfeasance 
of  otlMrs,  where  the  remedy  at  common  law 
is  by  an  action  on  the  case.  Leathers  ▼. 
Rlossing,  106  U.  S.  626,  26:  1102 
Philadelphia,  W.  &  B.  R.  Go.  t.  Philadelphia 

k  H.  de  6.  Steam  Towboat  Co.  23  How. 
209,  16: 433 

Cittd  in  The  Ifaz  Morris,  28  Fed.  884— Mills 
▼.  United  States,  46  Fed.  747,  12  L.R.A.  681, 
46  Fed.  747 — Jervey  v.  The  Carolina,  66  Fed. 
1016 — ^Tbe  Joseph  B.  Thomas,  81  Fed.  585 — 
The  Joseph  B.  Thomas,  46  L.R.A.  63,  30  C. 
C.  A.  835,  56  U.  S.  App.  610,  86  Fed.  660 — 
Greenwood  y.  Westport,  62  Conn.  577,  68 
Fed.  82S — Smith  y.  Burnett,  10  App.  D.  C. 
482 — Chisholm  y.  Northern  Transp.  Co.  61 
BttTb.  889. 

12.  Death. 

Jurisdiction  of  State  Courts,  see  supra,  88, 

89. 
Libel  lor  Causing,  see  infra,  468. 
When  Action  for,  Barred  by  Limitation,  see 

Limitation  of  Actions,  479. 
Creation  of  Maritime  Lien  for,  see  Maritime 

liena,  13. 
See  also  supra,  45,  89,  186. 


Death  on  the  hig^  seas  or  waters 
navigable  from  the  sea,  caused  by  negli- 
gence, does  not  create  a  cause  of  action  in 
admirally,  unless  given  by  an  act  of  Con- 
gress or  a  stete  statute.  The  Harrisburg 
y.  Richards  (The  Harrisburg)  119  U.  S. 
199,  7  Sup.  Ct.  Rep.  140,  30:  358 

Metcalf  ▼.  The  Alaska  (The  Alaska)  130  U. 
S.  201,  9  Sup.  Ct.  Rep.  461,  32:  923 

CUed  in  Uyerpool  &  O.  W.  Steam  Co.  y.  Phe- 
nlx  Ins.  Co.  120  U.  S.  444,  32  L.  ed.  703, 
9  Sup.  Ct.  Rep.  460 — The  Alaska  (Metcalfe 
y.  The  Alaska)  130  U.  S.  209,  82  L.  ed.  925, 
9  Sup.  Ct.  Rep.  461 — The  Corsair  (Bartou 
T.  Brown)  145  U.  S.  344,  86  L.  ed.  730,  12 
Sap.  Ct.  Rep.  049— The  Alaska,  38  Fed.  112 
— ^Holland  y.  Brown,  35  Fed.  47 — The  Wy- 
dale,  37  Fed.  720 — The  A.  W.  Thompson,  39 
Fed.  117— Welsh  y.  The  North  Cambria,  39 
Fed.  616— Welsh  y.  The  North  Cambria,  40 
Fed.  656 — ^The  S.  S.  Oregon,  42  Fed.  70 — 
The  A.  Beaton,  43  Fed.  596 — The  Oregon, 
45  FM.  76 — ^The  St.  Nicholas,  49  Fed.  676 
— Asher  y.  Cabell,  1  C.  C.  A.  699,  2  U.  8. 
App.  158«  50  Fed.  824— The  City  of  Nor- 
walk.  55  Fed.  102 — Re  Humboldt  Lumber 
Mfrs.*  Asso.  60  Fed.  431 — Southern  R.  Co.  y. 
Boaknight,  30  L.R.A.  828,  17  C.  C.  A.  190, 
25  U.  8.  App.  415.  70  Fed.  451— Blgelow 
y.  SickersoD,  30  L..R.A.  338,  17  C.  C.  A.  8, 
34  U.  8.  App.  26.  70  Fed.  115— The  William- 
ctte,  31  L.R.A.  719.  18  C.  C.  A.  371,  44  U.  8. 
App.  26.  70  Fed.  878 — The  Glendale,  26  C. 
C.  A.  501,  42  U.  8.  App.  546,  81  Fed.  633 — 
Carlson  y.  United  New  York  Sandy  Hook 
Pnots  Asso.  93  Fed.  471— Bundell  y.  La 
Conpagnie  Generate  Transatlantlque,  94  Fed. 


867 — Rundcll  y.  La  Compagnie  Generale 
TransatlaDtique,  49  L.H.A.  96,  40  C.  C.  A. 
630,  100  Fed.  659— Mlddleton  v.  La  Com- 
pagnie Generate  Transatlantlque,  41  C.  C. 
A.  99,  100  Fed.  866— The  Robert  Lewers 
Co.  y.  Kekanotaa,  52  C.  C.  A.  485,  114  Fed. 
851 — Lindstrom  y.  International  Nav.  Co.  117 
Fed.  171— Davis  v.  St.  Louis,  I.  M.  ft  8.  R. 
Co.  53  Ark.  127,  7  L.R.A.  285,  13  S.  W.  801 
— Major  y.  Burlington,  C.  R.  ft  N.  R.  Co, 
115  Iowa,  312,  88  N.  W.  815— Pulsifer  y. 
Greene,  96  Me.  448,  52  Atl.  921. 

13.  CoUiaion. 

Exclusiveness    of    Admiralty    Jurisdiction, 

see  supra,  90,  91. 
Jurisdiction  as  between  Different  Districts, 

see  supra,  103. 
Locality  as  Test  of  Jurisdiction,  see  supra, 

120,  121,  134,  153. 
Locality  as  Affecting  Jurisdiction  over,  see 

supra,  156,  157,  165,  167,  168. 
Collision    with    Piers,    Wharves,    etc.,    see 

Eiupra,  187-192. 
Rules   of   Decision    in   Collision    Cases,   see 

infra,  310,  311. 
Who  may  Bring  Action,  see  infra,  337,  350, 

354. 
Proceeding  against  Both  Vessels,  see  infra, 

360. 
Enforcing  by  Proceeding  in  Rem,  see  infra, 

401,  402. 
Amendment   of   Pleadings,    see    infra,    446, 

447. 
Libel,  see   infra,  484-488. 
Cross  Libels,  see  infra,  497. 
Mode  of  Conducting  Trial,  see  infra,  498, 

499. 
Decree  in  Suits  for,  see  infra,  544,  545. 
Jurisdictional  Amount  on  Appeal,  see  Ap- 
peal and  Error,  579-582,  623. 
Costs  in  Suit  for,  see  Costs,  64. 
Conclusiveness  of  Judgment,  see  Judgment, 

542-549. 
See  also  supra,   128,  179,  180,   209;   infra, 

330,    362,    366,    421,    423;     Maritime     » 

Liens,  56. 

303.  A  court  of  admiralty  has  jurisdic- 
tion of  a  libel  brought  by  one  of  two  ves- 
sels, which  were  both  adjudged  to  be  in 
fault  for  a  collision,  to  enforce  contribution 
on  account  of  its  payment  of  the  entire 
damage  to  the  cargo  of  the  other  vessel. 
Erie  R.  Co.  v.  Erie  &  W.  Transp.  Co.  204 
U.  S.  220,  27  Sup.  Ct.  Rep.  246,  51 :  450 

14,  Crimes. 

Wlmt  District  has  Jurisdiction,  see  supra, 

116,  117. 
Locality  as  Test  of  Jurisdiction,  see  supra, 

122-124,  139-146. 
Locality  of  Crime  as  Affecting  Jurisdiction, 

see   supra,    140-146. 
Remedy  by  Attachment,  see  infra,  434. 
Jurisdiction  as  between  Different  Courts  of 

Crimes    upon    Vessels    in    Harbors,    see 

Courts,  1437,  1447. 
See   also  supra,   132,  214-217;    infra,   395; 

Piracy,   12,   13. 

304.  Jurisdiction  of  a  suit  to  asseH  the 
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forfeiture  of  a  vessel  under  the  act  of  1819 
punishing  piracy,  for  piratical  conduct  on 
the  part  of  the  master  and  crew,  entertained 
by  the  Federal  courts.  Harmony  v.  United 
States,  2  How.  210,  11:  239 

Cited  in  Jackson  ▼.  The  Magnolia,  20  How.  331, 
15  L.  ed.  026. 


//.  Laws  and  Rules  of  Decisions. 

As  to  Contribution  Between  Vessels  Mutu- 
ally at  Fault  for  Collision,  see  Collision, 
407. 

See  also  infra,  324,  409. 

305.  The  rules  and  regulations  which  have 
been  adopted  by  all  the  principal  maritime 
nations  of  the  world,  at  least  those  whose 
vessels  navigate  the  Atlantic  ocean,  have  be- 
come international  and  virtually  a  part  of 
the  maritime  law.  They  will  be  presumed  to 
be  binding  upon  foreign  as  well  as  domestic 
ships,  unless  the  contrary  is  made  to  appear. 
Sears  v.  The  Scotia  (The  Scotia)  14  Wall. 
170,  20: 822 
Cited  in   The   BelRcnland    (The   BeUenland   v. 

Jeniien)  114  U.  8.  369,  20  L.  ed.  157,  5  Sup. 
Ct.  Rep.  860 — Richelieu  &  O.  Nav.  Co.  v. 
Boston  M.  Ins.  Co.  130  U.  R.  422,  34  L.  ed. 
403,  10  Sup.  Ct.  Rep.  034 — I^onard  v.  Whit- 
will,  Fed.  Cas.  No.  8,261 — Thomafwen  v. 
Whit  well,  0  Ben.  408,  Fed.  Cas.  No.  13,929 — 
Richelieu  &  O.  Nav.  Co.  v.  Boston  M.  Ins. 
Co.  26  Fed.  601— The  Brantford  City,  29 
Fed.  385 — The  Lamlngton,  87  Fed.  754 — 
Pouppert  V.  Elder  Dempster  Shipping,  122 
Fed.  088— Re  Clyde  S.  S.  Co.  134  Fed.  99. 

306.  The  English  maritime  law  is  the 
maritime  law  of  this  country  so  far  as  it  is 
adapted  to  the  condition  of  the  country  and 
has  not  been  modified  by  the  proper  national 
authorities.  Officers  etc.  United  States  Ships 
of  War  V.  United  States  (The  Siren)  13 
Wall.  389,  20:  505 

307.  While  the  general  maritime  law  is 
the  basis  of  the  maritime  law  of  the  United 
States,  it  is  only  so  far  operative  in  this 
country  as  it  is  adopted  by  the  laws  and 
usages  thereof.  It  has  no  inherent  force 
of  its  own.  Rodd  v.  Heartt  (The  Lotta- 
wanna)  21  Wall.  558,  22:  654 
National    Steam    Nav    Co.    v.    Dyer,     (The 

vScotland)  105  U.  S.  24,  26:  1001 

Cited  in  The  Scotland  National  Steam  Nav. 
Co.  V.  Dyer)  105  U.  S.  29,  26  L.  ed.  1003 — 
Liverpool  &  G.  W.  Steam  Co.  v.  Phoenix  Ins. 
Co.  129  U.  S.  444,  32  L.  ed.  793,  9  Sup.  Ct. 
Rep.  469— Ralli  V.  Troop,  157  XT.  S.  407,  39  L. 
ed.  751,  15  Sup.  Ct.  Bcp.  657 — The  Robert 
W.  Parsons  (Perry  v.  Haines)  101  U.  S.  40, 
48  L.  ed.  86.  24  Sup.  Ct.  Rep.  8 — The  Kalmar, 
10  Ben.  244,  Fed.  Cas.  No.  7,601 — Thomas- 
sen  V.  Whitwell,  9  Ben.  409,  Fed.  Cas.  No. 
13,029— McCarty  v.  The  City  of  New  Bed- 
ford, 4  Fed.  822— The  Brantford  City,  20 
Fed.  385— Card  v.  Hine,  39  Fed.  821— Gokey 
V.  Fort,  44  Fed.  866 — ^Thc  Sacramento,  131 
Fed.  374 — Re  Clyde  8.  8.  Co.  134  Fed.  100. 

309.  llie  general  system  of  maritime  law, 
when  the  Constitution  was  adopted,  was  re- 
ferred to  when  it  was  declared  in  that  in- 


strument   that   the   judicial    power   of   the 

United  States  shall  extend  to  all   cases  of 

admiralty  and  maritime  jurisdiction.     Thus 

adopted,  it  became  the  maritime  law  of  the 

United   States,   operating  uniformlv   in   the 

whole  country.    Rodd  v.  Heartt  (TLe  Lotta- 

wanna)  21  Wall.  558,  22:  654 

Cited  in  Butler  v.  Boston  ft  8.  S.  S.  Co.  130 

U.  S.  555,   32  L.  ed.  1024,  9  Sap.  Ct.  Rep. 

612— Re   Garnett,    141    U.    S.    12,   35   L.   ed. 

633,  11  Sup.  Ct.  Rep.  840 — The  Osceola,  189 

U.   S.   169,   47  L.   ed.   762,   23   Sup.   Ct.   Rep. 

483— The     Blackheath      (United     States     v 

Evans)    195    U.    S.    365,    49    L.   ed.    287,    25 

Sup.   Ct.   Rep.   46 — ^Thomasaen   v.   Whitwell, 

9  Ben.  408,  Fed.  Cas.  No.  18,920 — ^Tbe  Katie, 

7   L.R.A.   66.   40   Fed.   493 — Swift  ft   Co.    v. 

Philadelphia  ft  R.  R.  Co.  5  Inters.  Com.  Rep. 

128,  64  Fed.  68— Re  Whltelaw,  71  Fed.  734— 

The    E.    A.    Shores,    Jr.    73    Fed.    348 — The 

Unadllla,  73  Fed.  351— The  Underwriter,  119 

Fed.   734 — Holt   v.   Cummings,    102   Pa.   214, 

48  Am.  Rep.  109,  40  Phila.  Leg.  Int.  405 — 

Phelps  V.  The  City  of  Panama,  1  Wash.  Terr. 

526. 

310.  Usages  of  the  sea,  before  the  sailing 
rules,  were  the  rules  of  decision  in  actions 
for  collision  in  courts  of  admiralty.  The 
City  of  Washington  v.  Baillie  (The  City  of 
Washington)  92  U.  S.  31,  23:  600 

311.  Sailing  rules  and  other  regulations 
in  cases  of  collision,  where  they  apply,  fur- 
nish paramount  rules  of  decision.  ()ut«ide 
of  the  scope  of  such  legislative  enactments, 
the  court  may  admit  evidence  of  usage  from 
persons  of  nautical  skill.  The  City  of  Wash- 
ington V.  Baillie  (The  City  of  Washington) 
92  U.  S.  31,  23:  600 

312.  Cases  in  admiralty  are  not  cases 
arising  under  the  Laws  and  Constitution 
of  the  United  States.  Di.scrimination  is 
made  between  them  in  the  Constitution. 
Cases  in  admiralty  are  as  old  as  navigation 
itself;  and  the  law,  admiralty  and  mari- 
time, as  it  has  existed  for  ages,  is  applied  by 
our  courts  to  the  cases  as  they  arise. 
American  Ins.  Co.  v.  Canter  (American  Ins. 
Co.    V.    356    Bales  of  Cotton)    1   Pet.  511. 

7:242 
Cited  in  United  States  v.  Coombs,  12  Pet.  76. 
9  L.  ed.  1006— The  City  of  Panama  (The 
City  of  Panama  v.  Phelps)  101  U.  S.  458,  23 
L.  ed.  1063r--The  Iluntsville,  Fed.  Cas.  No. 
6,916 — The  John  Gilpin,  Olcott,  82,  Fed. 
Cas.  No.  7,345 — Russell  v.  Forty  Bales  Cot- 
ton, Fed.  Cas.  No.  12,154— United  States  ▼. 
New  Bedford  Bridge.  1  Woodh.  A  M.  501, 
Fed.  Cas.  No.  15,867 — ^The  Wave,  Blatchf. 
ft  H.  251,  Fed.  Cas.  No.  17,297— Murray  v. 
Chicago  ft  N.  W.  R.  Co.  62  Fed.  28— Wilder's 
S.  S.  Co.  V.  Hind,  47  C.  C.  A.  245,  108  Fed. 
115 — People  V.  Tyler,  7  Mich.  253,  74  Am. 
Dec.  703 — Phelps  v.  The  City  of  Panama,  1 
Wash.  Terr.  523. 

312a.  No  single  nation  can  change  the 
law  of  the  sea;  it  rests  upon  the  common 
consent  of  civilized  communities.  Sears  v. 
The    Scotia    (The    Scotia)     14    Wall.    170. 

20:822 
Citvd  in  Re  Long  Island  N.  S.  Pass,  ft  Freight 

Transp.  Co.  5  Fed.  622. 

313.  Maritime  law  follows  the  civil   law 
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«s  to  liens  for  matorials  and  necessaries  fiir- 
nifhod.     The  Oencrnl  Smith,  4  Wlieat.  438, 

4:  609 
CiM  to  The  I>olphio,  1  Plipp.  584.  Fed.  Cas. 
No.  3,973 — Or  Id  k  water  v.  The  Spartan,  1 
Ware.  153,  Fed.  Ca«.  No.  4,085— The  Richard 
B&ateed,  1  Spraeue,  446,  Fed.  Cas.  No. 
11,764 — ^Tljc  Stephen  Allen,  Blatchf.  &  H. 
177,  Fed.  Cas.    No.   13,361. 

314.  The  maritime  usages  of  foreign 
eoantries  will  be  respected  by  the  American 
couris  only  so  far  as  they  are  consonant 
with  the  well-settled  principles  of  American 
jurisprudence.  The  John  G.  Stevens,  170 
r  >i.  113.  18  vSup.  Ct.  Rep.  544,  42:  969 

Cited  In  The   Elfrfda,    172  U.  S.  203,  43  L.  ed. 

419.  19  Sup.    Ct.    Rep.  146. 

315.  ITpon      a      question    depending    upon 

principles     of      general     jurisprudence     and 

upon   the    true     construction   of   an    act   of 

Confess,   and    arising  in  the  courts  of  the 

I'nited  States   exercising  the  admiralty  and 

maritime      jurisdiction      vested      in      them, 

neither  the  decisions  of  the  highest  court  of 

a  state,  nor  theme  of  the  circuit  and  district 

courts  of  the  United  States,  can  relieve  the 

Supreme   Court   of    the   United   States  from 

the  duty    of    exercising   its   own   judgment. 

TTie  J.  E.  Rumbell,   148  U.  S.  1,  13  Sup.  Ct. 

Rpp.  498.  37:  345 

CiUd  in  Mo  ran    v.    Sturf^es.  154  U.   S.  276,  38 

L.  Ad.  !>88,    14    Sup.   Ct.  Rep.  1019 — Sparf  v. 

rnited  States.    156    U.   S.  160,  30  L.  ed.  384, 

15  Sup.    Ct,    Rep.    273 — Capital  Traction  Co. 

T.  Hof,   174   XJ,    S.    41,  43  L.  cd.  888,  10  Sup. 

rt.    Rep.     580 Greenwood    v.    Westport,    63 

ronn-    604.     60     Fed.    577 — The    Willamette 
Valley.  62  Fed.   206 — Paxson  ▼.  Cunningham, 
11  C.  C.   A.    113,   21   V.  S.  App.  466.  63  Fed. 
ia4 — Pacific     Coast    S.    S.    Co.    v.    Bancroft- 
Whitnej   Co.  36   C.   C.  A.  143,  94  Fed.  188  — 
Maryland   use    of   Domhroska  y.  Westoll,   106 
Fed.    237 — The     Falls    of    Keltle.     114     Fed. 
358 — Graham    ▼.    Oregon  R.  &  Nav.  Co.   134 
Fed.   464 — Shearer    ▼.   City   Nat.    Bank,    115 
Ala.   362,    22    So.    151 — Greenwood   v.    West- 
port,  63  Conn.  604,  60  Fed.  577. 

Admtrslty    court    following   state   deci- 
sions. 
See  also  supra,  315. 

315a.  A  rule  of  navigation  prescribed  by 
the  laws  of  New  York  is  binding  on  her 
eDurts,  but  not  on  the  Federal  courts  ad- 
ministering general  admiralty  law.  The 
New  York  v.  Rea.  18  IIow.  223,  15:  359 

Cited  in  Workman  v.  New  York,  179  V.  S. 
586,  45  T^.  ed.  330.  21  Sup.  Ct.  Rep.  212— 
The  Palmetto.  1  Bias.  143.  Fed.  Cas.  No. 
10.6SM) — Roberts  v.  Skol field.  3'  Ware.  189, 
Fed.  r^R.  No.  11,017 — Ralll  v.  Troop,  37  Fed. 
891 — New  Zealand  Ins.  Co.  v.  Eammoor  S. 
8.  Co.  24  C-  C.  A.  647,  48  U.  8.  App.  245, 
79  Fed.  370 — Laidlaw  ▼.  Oregon  R.  &  Nav. 
Co.  26  C.  C.  A.  669.  48  U.  S.  App.  430,  81 
Fed.  880 — The  Nettle  Sundberg,  100  Fed. 
889. 

315b.  An  exception  to  the  principle  that 
a  rale  of  navigation  prescribed  by  state  law 
i«  not  binding  on  the  Federal  court  is  the 
regulation  of  vessels  in  the  ports  and  har- 
bors of  the  states,  required  for  their  accom- 
Rtodation  and  safety.  These  are  polic^e 
^''fmlations  in  aid  of  commerce.  The  New 
York  T.  Rea,  18  How.  223,  15:  359 


Acting  on  equity  principles. 

As  to  General  Jurisdiction  and  Prin- 
ciples of  Equity,  Generally,  see 
E4iuity. 

As  to  Equity  Following  the  Law  in 
Respect  to  Maritime  Matters,  see 
Equity,  286. 

See  also  supra,  230,  237. 

316.  A  court  of  admiralty  acts  upon 
equitable  principles,  and  should  give  relief 
where  a  court  of  equity  would  relieve,  but 
a  court  of  law  could  not.  Watts  v.  Cnmor^. 
115  U.  S.  363,  6  Sup.  a.  Rep.  91,  29:406 
Cited  in  Pacific  Coast  Co.  v.  Anderson,  47  C.  C. 

A.  110,  107  Fed.  977. 

31 7t  Courts  of  admiralty  act  upon  en- 
larged principles  of  equity,  rather  than  the 
strict  rules  of  common  law.  O'Brien  v. 
Miller,  168  U.  S.  287,  18  Sup.  Ct.  Rep.  140, 

42:  469 
Cited  In  New  York.  N.  H.  ft  H.  R.  Co.  v.  PIs- 
cataqua  Nav.  Co.  47  C.  C.  A.  229,  108  Fed. 
96 — American  Steel  Barge  Co.  v.  Chesa- 
peake &  O.  Coal.  Agency  Co.  53  C.  C.  A.  305, 
115  Fed.  673— The  Sue,  137  Fed.  134. 

318.  Courta  of  admiralty,  in  the  exercise 
of  their  jurisdiction,  are  not  governed  by 
the  strict  rules  of  the  common  law,  but  net 
upon  enlarged  principles  of  equity.  The 
Virgin  v.  Vyfhius,  8  Pet.  538.  8:  1036 
Cited  m  Watts  v.  Camors,   115  U.   S.  361,   29 

L.  ed.  400,  6  Sup.  Ct.  Rep.  01— O'Brien  v. 
Miller,  168  U.  S.  207.  42  L.  ed.  473,  18  Sup. 
Ct.  Rep.  140— The  Eureka,  2  Ivow.  Dec.  410, 
Fed.  Cas.  No.  4,547— Joy  v.  Allen,  2  Woodb. 
ft  M.  323,  Fed.  Cas.  No.  7,552 — Packard  v. 
The  lH>ul8a,  2  Woodb.  ft  M.  60,  Fed.  Cas.  No. 
10,652— Pierce  v.  The  Alberta,  Fed.  Cas.  No. 
11,142 — Richmond  v.  New  Bedford  Copper 
Co.  2  Low.  Dec.  317,  Fed.  Cas.  No.  11,800 — 
A  Lot  of  Whalebone,  51  Fed.  025 — The  Iris, 
40  C.  C.  A.  306,  100  Fed.  109. 

Matters  as  to  prize  courts. 

319.  The  British  prize  law  is  the  law  of 
the  United  States  so  far  as  adapted  to  the 
circumstances  of  the  latter  country.  Thirty 
Hogsheads  of  Sugar  v.  Boyle,  9  Cranch,  191, 

3:701 
Cited  in  The  Siren  (United  States  Ships  of  War 
V.   United    States)    13    Wall.    393,   20   L.    ed. 
506 — The  Parkhlll,  Fed.  Cas.  No.  10,755a. 

320.  The  principles  of  British  prize  law 
govern  in  similar  cases  in  this  country. 
Story.  J.,  in  Brown  v.  United  States,  8 
Cranch,  110,  3:  504 
Cited  in  The  Ella  Warley.  Blatchf.  Prize  Cas. 

207.  Fed.  Cas.  No.  4,371— The  Prince  Ix^o- 
pold,  Blatchf.  Prize  Cas.  00,  Fed.  Cas.  No. 
11,428. 

321.  The  law  of  prize  is  part  of  the  law 
of   nations.     The    Rapid,    8    Cranch,     155, 

3:520 
Cited  in  United  States  v.  The  F.  W.  Johnson, 
Fed.  Cas.  No.  15,179. 

322.  The  court  of  prize  is  emphatically 
A  court  of  the  law  of  nations ;  and  it  takes 
neither  its  character  nor  its  rules  from 
the  mere  municipal  regulations  of  any 
country.      The     Adeline,     9     Cranch,     244. 

3:719 
Cited  In  The  Parkhlll.  Fed.  Cas.  No.  10,755a — 
T'nItPd    StRtoR   V.   The   F.   W.   Johnson.   Fed, 
Cas.  No.  15,179. 
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///.  Practice,  Pleetding^  and  Procedure 
a.  In  General* 

Abatement  by  Death  of  Party,  see  Abate 

roent  and  Revival,  17. 
Abatement   by   Other   Action    Pending,    sp<> 

Abatement  and  Revival,.  65. 
Matters  as  to  Appeal  Generally,  see  Appeal 

and  Error. 
Who   E}n titled   to   Appeal,   see   Appeal   and 

Error,  2387,  23S8,  2399. 
Effect  of  Appeal  on  Proceed inpjs  Below,  see 

Appeal  and  Error,  2764-2774. 
Time  for  Filing  Appeal,    see    Appeal    and 

Error,  2856. 
Record  on   Appeal,   see   Appeal   and   Error, 

3152,  3325,  3331,  3354,  3454. 
Perfecting  Record,  see    Appeal    and    Eiror. 

3257. 
Necessity  of  Exception  to  Report  of  Com- 
missioner, see  Appeal  and  Error,  3695. 
Sufficiency  of  Exception  to  Report  of  Master 

or     Commissioner,     see     Appeal     and 

Error,  3655-3658. 
Affirmance  of  Decree  on  Motion  to  Dismiss 

Appeal,  see  Appeal  and  Error,  3827. 
Docketing  and  Dismissing  Appeal,  see  Ap- 
peal and  Error,  3859. 
Who  may  be  heard  on  Appeal,  see  Appeal 

and  Error,  4042-4045. 
Presumptions   on    Appeal,   see    Appeal    and 

Error,  4103. 
What  Questions  Reviewable  on  Appeal,  see 

Appeal  and  Error,  4264-4267. 
Review  of  Discretion  Generally,  see  Appeal 

and  Error,  4393,  4396-4399. 
Review   of   Discretion    as   to   Costs   in,   see 

Appeal  and  Error,  4502-4505. 
Review  of   Findings    in,    see    Appeal    and 

Error,  VIII.  1,  3,  c. 
Review  of  Judgment  on  Appeal,  see  Appeal 

and  Error,  4669. 
Costs  on  Appeal,   see    /.ppeal    and    Error, 

5328,  5331. 
Remanding  Case  to  I^wer  Court  on  Appeal, 

see  Appeal  and  Error,  5397,  5398. 
Appearance  in  Admiralty  Case,  see  Appear- 
ance, 10,  14.  23,  43,  43a. 
Depositions   in  Admiralty,   see  Depositions, 

1,  14,  15. 
Estoppel  by  Assuming  Defense,  see  Estoppel, 

120. 
Record  of  Court  of  Admiralty  as  Evidence, 

see  Evidence,  1265-1268. 
Hearing  and  Determination  in  Prize  Cases, 

see  Prize  and  Capture,  II. 
Proceedings  for  Condemnation  of  Captured 

Property,  see  Prize  and  Capture,  II.  c. 
Procedure  under  Limited  Liability  Act,  see 

Shipping,  V.  c.  5. 
General    Mode    of    Admiralty    Practice    in 

Supreme  Court,  see  Supreme  Court  of 

the  United  States,  146. 

323.  The  admiralty  courts  of  the  United 
States  have  exclusive  jurisdiction  to  en- 
force a  right,  maritime  in  its  nature,  ac- 
cording to  their  own  rules  of  procedure. 
Barton  v.  Brown  (The  Corsair)  145  U.  S. 
335.  12  Sup.  Ct.  949,  36:  727 

Cited  In  The  J,  E.  Bnmbell,  148  U.  S.  18,  37  L. 


.  ed.  347.  13  Sup.  Ct.  Rep.  498— The  11.  (5. 
Wlllard.  52  Fed.  389— Atlantic  Works  e. 
Tbe  Glide,  157  Mass.  526,  34  Am.  St.  Rep. 
.305,  33  N.  K.  163.  . 

324.  The  forms  and  modes  of  proceeding 
in  causes  of  admiralty  and  maritime  juris- 
diction are  according  to  the  principles, 
rules,  and  usages  which  belong  to  courts 
of  admiralty,  as  contradistinguished  from 
courts  of  common  law.  Manro  v.  Almeida, 
10  Wheat.  473,  6:369 
Cited  In  The  Wanata   (The  Wanata  v.  Avery) 

95  U.  8.  611,  24  L.  ed.  464^Unlted  States 
V.  Ames,  09  U.  8.  36,  25  L.  ed.  297 — The 
Delaware,  Olcott,  242,  Fed.  Cas.  No.  3,762 — 
Gaines  v.  Travis,  Abb.  Adm.  429,  Fed.  Cas. 
No.  5,180 — Gardner  v.  Isaacson,  Abb.  Adm. 
148,  Fed.  Cas.  No.  5,230 — Lane  v.  Town- 
send,  1  Ware,  294,  Fed.  Cas.  No.  8.054 — 
Louisiana  Ins.  Co.  v.  Nickerson,  2  Ix>w.  Dec. 
.311,  Fed.  Cas.  No.  8,539  -The  Lynchburg, 
Blatchf.  Prize  Cas.  60,  Fed.  Cas.  No.  8,638 
— Van  Hook  v.  Pendleton,  2  Blatchf.  88,  Fed. 
Cas.  No.  16,852— The  Wave,  Blatchf.  ft  !I. 
246,  Fed.  Cas.  No.  17.297— Wilson  v.  Pierce, 
15  Month.  L.  Rep.  138,  Fed.  Cas.  No.  17.826 
— The  Bremena  v.  Card,  38  Fed.  14 5-— New 
York  Ins.  Co.  v.  Roulet.  24  Wend.  510 — 
Bird  V.  The  Josephine,  39  N.  Y.  27. 

325.  A  court  of  admiralty  having  prise 
jurisdiction,  and,  consequently,  proceeding 
in  rem,  will  conform  its  practice  to  the  prin- 
ciples usually  governing  proceedings  in  rem, 
in  the  absence  of  statutory  regulation. 
fJennings  v.  Carson,  4  Cranch,  2,  2:  531 
CiUd  In  The  Ella  Warley,  Blatchf.  Priie  Caa. 

207,  Fed.  Cas.  No.  4,371 — The  Emulous,  1 
Gall.  573,  Fed.  Cas.  No.  4,479— The  LIzxIe 
Weston,  Blatchf.  Prise  Cas.  265,  Fed.  Can. 
No.  8.425. 

326.  By  the  act  of  May  8,  1792,  and  by 
the  act  of  August  23,  1842,  power  was 
given  to  the  court  to  make  rules  from  time 
to  time  to  govern  proceedings  in  admiralty. 
Such  rules  of  practice  may  be  altered  when- 
ever found  to  be  inconvenient  or  likely  to 
embarrass  the  business  of  the  court  Meyer 
V.  Tupper  (The  St.  Lawrence)  1  Black,  522, 

17:  180 

Cited  In  Jackson  v.  The  Klnnie,  8  Am.  L.  Re^. 

N.  S.  475,  Fed.  Cas.  No.  7,137— Re  Kirkland. 

12  Am.   L.   Beg.   N.   8.   301,   Fed.    Cas.   No. 

7.842. 

327-9.  Wherever  a  lien  for  seamen'* 
wages  exists  and  attaches  upon  proceeds,  it 
is  the  familiar  practice  of  courts  of  admi- 
ralty to  exercise  jurisprudence  over  them 
by  way  of  monition  to  the  parties  holding 
the  proceeds.  Sheppard  v.  Taylor,  5  Pet. 
675,  8: 269 

330.  Where  a  court  of  admiralty  has 
jurisdiction  of  a  vessel  and  of  a  collision, 
it  is  competent  to  try  the  facts  and  to  deter- 
mine whether  it  will  estimate  the  damages 
which  a  particular  person  has  sustained  by 
the  wrongful  killing  of  another.  No  writ  of 
prohibition  will  be  issued  to  prevent  such 
court  from  entertaining  jurisdiction  of  such 
a  cause.  Any  remedy  for  an  erroneous  de 
cision  must  l)e  by  appeal.  Re  Gordon,  104 
U.  S.  515,  26:814 

cued  in  Ex  parte  Detroit  River  Ferry  Co.  104 

U.  S.  520,  26  L.  ed.  816 — Ex  parte  Hagar, 
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104  U,  &.  521,  26  L.  ed.  816— Ex  parte  Penn- 
•vlTania,  109  U.  S.  175,  27  L.  ed.  895.  3 
Sap.  Ct.  Rep.  84 — Ez  parte  Phenlz  Ina.  Co. 
118  U.  S.  626,  30  L.  ed.  280.  7  Sup.  Ct. 
Bep.  25— Re  Fassett,  142  U.  S.  484,  35  L. 
ed.  1089,  12  Sup.  Ct.  Rep.  295 — ^The  Corsair 
(Barton  t.  BrowD)  145  U.  S.  343,  36  L.  ed. 
730,  12  Sup.  Ct.  Rep.  949 — Re  Morrison 
(Morrlaon  t.  District  Court)  147  U.  S.  33, 
37  L.  ed.  67,  13  Sup.  Ct.  Rep.  246 — The 
Resolute,  168  U.  S.  442,  42  L.  ed.  536,  18 
Sup.  Ct,  Rep.  112 — The  E.  B.  Ward,  Jr.  4 
Woods.  147,  16  Fed.  257— The  E.  B.  Ward. 
Jr.  17  Fed.  457 — Loomis  v.  Carrlngton,  18 
Fed.  98— The  City  of  Norwalk,  55  Fed.  109 
— The  Willamette,  31  L.R.A.  719,  18  C.  C. 
A.  371,  44  U.  8.  App.  76.  70  Fed.  878 — The 
Underwriter,  119  Fed.  737 — Poupplrt  ▼.  El- 
der Dempster  Shipping,  122  Fed.  987— Ex 
parte  O'Neal,  125  Fed.  968. 

331.  Proceedings  relating  to  a  seizure  on 
land,  though  conducted  under  the  statute 
in  the  forms  of  admiralty,  must  be  prose- 
eated  as  oommon-law  suits.  Armstrong's 
Foundry  ▼.  United  States  (Armstrong's 
Fonndrv)  6  Wall.  766,  18:  882 
Cited   In   T7nited  States  ▼.  Hart,  6  Wall.  772, 

18  L-  ed.  914 — Morris  ▼.  United  States,  7 
Wail.  579,  19  L.  ed.  282 — Ex  parte  Graham, 
10  Wall.  543.  19  L.  ed.  982 — Stlckney  ▼. 
WUC  23  Wall.  164,  23  L.  ed.  54,  11  Nat. 
Bankr.  Reg.  107 — Cleveland  Ins.  Co.  v. 
Globe  Ins.  Co.  98  U.  S.  376,  25  L.  ed.  204  — 
Coffey  ▼.  United  States.  116  U.  S.  435,  29 
L,  ed.  684,  6  Sup.  Ct  Rep.  432— Coffey  v. 
United  States,  117  U.  S.  234,  29  L.  ed.  801, 
6  8np.  Ct.  Rep-  717 — Brown  v.  United 
States,  Woolw.  200,  Fed.  Cas.  No.  2.032— 
Pasteur  ▼.  Lewis,  89  La.  Ann.  9,  1  So.  .S07. 

332.  Where  the  seizure,  upon  informations 
to  reeover  municipal  forfeitures,  was  made 
on  navigable  waters,  the  case  belongs  to  the 
instance  side  of  the  subordinate  court;  but 
where  the  seizure  was  made  on  land,  the 
suit  is  one  at  common  law  and  the  claimants 
are  entitled  to  a  trial  by  jury.  Confiscation 
Cases.  7  Wall.  454,  19:  196 
Cited    In    Morris's    Cotton    (Morris   v.    United 

States)  8  Wall.  611,  19  L.  ed.  481— Garn- 
hart  T.  United  States.  16  Wall.  165,  21  L. 
ed.  276 — Cleveland  Ins.  Co.  v.  Globe  Ins. 
Co.  98  U.  S.  375,  25  L.  ed.  204. 

Serrice  of  notice  or  process. 

333.  In  proceedings  in  personam,  notice 
may  be  served  personally,  or  by  publication. 
The  Mary.  9  Cranch,  126,  3:  678 
Cited  in  Hunt  v.  Ellison,  32  Ala.  187— Beard 

V.  Beard.  21  Ind.  324— Young  v.  The  Vir- 
ginia. 1  Handy  (Ohio)  158. 

333a.  Where  the  libelee — a  foreign  cor- 
poration— ^bad,  in  compliance  with  the  law 
of  Louisiana,  appointed  an  agent  at  New 
Orleans,  on  whom  legal  process  might  be 
■erred,  and  w/is  there  served  upon  him,  this 
is  good  service  in  an  action  at  law,  and  is 
equally  fgpoA.  in  admiralty.  Re  Louisville 
Underwriters,  134  U.  S.  488,  10  Sup.  Ct 
Rep.  587,  33:  991 

Cited  In  Southern  P.  Co.  v.  Denton,  146  U.  8. 
208,  36  !>.  ed.  945,  13  Sup.  Ct.  Rep.  44 — 
Doc  ▼.  Springfield  Boiler  ft  Mfj?.  Co.  44  C 
C.  A.  129.  104  Fed.  686— Virginia-Carolina 
Chemical  Co.  v.  Sundry  Ins.  Co.  108  Fed. 
463 — Re  Magid-Hope  Silk  Mfg.  Co.  110  Fed. 

U.  a  Diff. 


Ordering  sale  of  property. 

334.  [Property  in  a  perishing  condition 
the  court  may  order  sold,  even  previous  to 
the  appearance  of  one  of  the  parties.  Stod- 
dard V.   Read    (Fed.   Ct.   Ap.)    2   Dall.  40, 

1 :  280] 

5.  Parties. 
1.  Plaintiffs. 

Parties  Appellant,  see  Appeal  and  Error, 
2463. 

Power  of  Consul  to  Claim  for  Unknown 
Owners,  see  Evidence,  846. 

Duty  to  Hear  Both  Parties  before  Establish- 
ing New  Rule  <for  Apportionment  of 
Salvage,  see  Salvage,  75. 

335.  One  claimant  cannot  be  injured  by 
the  contumacy  of  another.  The  Mary,  9 
Cranch,  126,  3:  678 

336.  Any  person  having  a  specific  lien  on, 
or  a  vested  right  in,  a  surplus  fund  in  court, 
may  apply  by  petition  for  the  protection  of 
his  interest  under  the  43d  admiralty  rule. 
Rodd  v.  Heartt  (The  Lottawanna)  21  Wall. 
558,  22: 654 
Cited   In   Petrle   v.   The    Coal   Bluff   No.   2,   3 

Fed.  534 — ^The  B.  V.  Mundy,  22  Fed.  174— 
The  Dora,  34  Fed.  347 — The  Wyoming,  37 
Fed.  543 — Miller  v.  The  Peerless,  45  Fed. 
403— The  Bailee,  52  Fed.  415— The  Templar, 
59  Fed.  208 — ^Thie  Advance,  63  Fed.  706 — 
The  Katie  ONeil,  65  Fed.  113— The  Elm- 
bank,  72  Fed.  611 — The  Willamette  Valley, 
76  Fed.  841— Re  Forsyth,  78  Fed.  304— The 
Steam  Dredge  No.  1,  87  Fed.  763 — ^The  Lib- 
erty, 119  Fed.  540. 

337.  A  consignee  may  file  a  libel  in  a 
court  of  admiralty  of  the  United  States,  for 
injuries  to  the  cargo  caused  by  a  collision. 
The  Telegraph  v.  Gordon  (The  Vaughan  and 
Telegraph)  14  Wall.  258,  20:  807 
Oit€4  In  Balfour  v.  Willclns,  5  Sawy.  438,  Fed. 

Cas.  No.  807— The  Habil,  100  Fed.  124. 

338.  O^nsignees  have  such  an  interest  in 
the  whole  cargo  that  they  may  lawfully 
proceed  in  admiralty  against  those  wrong- 
fully in  possession,  not  only  for  what  be- 
longed to  them,  but  for  that  which  was  con- 
signed to  them.  Houseman  v.  The  North 
Carolina,  15  Pet.  40,  10:  653 
Cited  in  The  Oregon,  158  U.  S.  207,  39  L.  ed. 

952,  15  Sup.  Ct.  Rep.  804 — ^The  Thames,  7 
Blatchf.  229,  Fed.  Cas.  No.  13,859— The 
Tillle,  13  Blatchf.  516,  Fed.  Cas.  No.  14,049 
—The  Una,  5  Ben.  199,  Fed.  Cas.  No.  14,331. 

339.  In  admiralty  the  holder  of  the  legal 
title  to  a  claim  may  file  a  libel  against  a 
vessel,  although  another  person  may  be  the 
equitable  owner  and  entitled  to  the  pro- 
ceeds of  the  claim.  The  Montioello  v. 
Mollison,  17  How.  152,  15:  68 
Cited  In  The  Commander-in-chief  (La  Tourctte 

V.  Burton)  1  Wall.  53,  17  I.,  ed.  612— The 
Potomac  (The  Potomac  v.  Cannon)  105  XJ. 
8.  684,  26  L.  ed.  1195 — The  Emma  L. 
Coyne,  Fed.  Cas.  No.  4,466— The  Sarah  J. 
Weed,  2  Low.  Dec.  558,  Fod.  Cas.  No.  12,350 
— The  Liberty  No.  4,  7  Fed.  2,30  —The  Frank 
G.  Fowler,  8  Fed.  364— The  Anchorla,  9  Fed. 
841 — The  Grand  Republic,  10  Fed.  400 — The 
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Sydney,    27    Fed.    122 — White    v.    The    Mary 
Ann,  6  Cal.  471,  65  Am.  Dec.  523. 

• 

340.  An  indorsee  of  bills  of  lading  may 
sue  a  carrier  in  admiralty  for  non-delivery 
of  the  goods,  although  the  beneficial  interest 
may  be  in  another  person.  The  Thames  v. 
Seaman  (The  Thames)  14  Wall.  98, 

20:804 
Cited  In  Balfour  ▼.  Wilkins,  5  Sawy.  438,  Fed. 
Cas.  No.  807 — Walters  v.  Western  &  A.  R. 
Co.  63  Fed.  393— Walters  ▼.  Western  ft  A. 
R.  Co.  14  C.  C.  A.  272,  30  U.  S.  App.  25, 
66  Fed.  868— Hallgarten  v.  Oldham,  135 
Mass.  8,  46  Am.  Rep.  433 — Washburn  Cros- 
by Co.  T.  Boston  ft  A.  R.  Co.  180  Mass. 
257,  62  N.  E.  590 — Union  P.  R.  Co.  ▼.  John- 
son, 45  Neb.  64,  50  Am.  St.  Rep.  540.  63  N. 
W.  144— The  Nora,  13  W.  N.  C.  148— Me 
Cants  ▼.  Wells,  4  S.  C.  N.  S.  386. 

341.  The  remedy  in  personam  given  by 
general  admiralty  rule  No.  19  "against  the 
party  at  whose  request,  and  for  whose  bene- 
fit, the  salvage  services  have  been  per- 
formed," is  not  confined  to  the  legal  owner 
of  the  property  saved,  but  extends  to  one 
who  had  a  direct  pecuniary  interest  in  such 
property.  United  States  v.  Cornell  S.  B. 
Co.  202  U.  S.   184,  26   Sup.  a.   Rep.   648, 

50:987 

342.  An  alien  enemy  cannot  assert  a  vio- 
lation of  his  rights  in  a  Federal  prize 
court  against  the  claims  of  captors  of  his 
vessel.     The    Adventure,     8     Cranch,     221, 

3:542 
Cited  in  The  Parkhtli,  Fed.  Cas.  No.  10.755a 
— United  States  v.  100  Barrels  of  Cement, 
3  Am.  L.  Reg.  N.  S.  738,  Fed.  Cas.  No. 
15,045 — I*prklns  v.  Rogers,  35  Ind.  146,  0 
Am.  Rep.  639. 

342a.  An   alien   enemy  cannot   sue  or   be 
heard  in  the  courts  of  the  belligerent  cap- 
tors.   Ware  v.  Hylton,  3  Dall.  199,       1:568 
Cited  in  United   States  v.  100  Barrels  of  Ce- 
ment,  3  Am.   L.  Reg.   N.   S.  738.   Fed.    Cas. 
No.  15,945 — Perkins  v.  Rogers,  36  Ind.  145, 
9  Am.  Rep.  630. 

343.  The  holder  of  a  bottomry  bond  can- 
not claim  in  a  court  of  prize.  The  Mary,  9 
Cranch,  126,  3:678 
Cited  in  The   Mary  Anne,   1  Ware,   106,   Fed. 

Cas.  No.  9,195. 

344.  [A  libel  lies  by  the  crew  of  a  priva- 
teer for  their  respective  proportions  of  a 
prize,  where  it  has  been  sold  and  the  pro- 
ceeds are  in  the  hands  of  the  marshal. 
Keane  v.  The  Gloucester  (Fed.  Ct.  Ap.)  2 
Dall.  36,  1 :  278] 
Cited  In  United  States  v.  Mackoy,  2  Dill.  308 

Fed.  Cas.  No.  16,696. 

Suit  by  United  StAtes. 

345.  The  government  sues  in  its  own 
name  when  a  prisse  is  taken  by  a  public 
vessel.  The  Pizarro,  2  Wheat.  227,  4:  226 
Cited  In  Proceeds  of  War  Prizes,   Abb.   Adm. 

497,  Fed.  Cas.  No.  11,440. 

346.  Proceedings  for  the  condemnation  of 
vessels  captured  by  the  war  ships  of  the 
United  States  are  conducted   under  its  au- 


thority, and  in  its  own  name,  for  the  benefit 
of  all  concerned.  The  Palmyra,  12  Wheat. 
1,  6:  531 

Cited   in    Proceeds  of  War   Prises,   Abb.   Adm. 
497,  Fed.  Cas.  No.  11,440. 

347.  Proceedings  for  condemnation  in  the 
name  of  the  captor,  instead  of  the  United 
States,  is  an  immaterial  irregularity,  when 
not  objected  to.  Jecker  v.  Montgomery,  18 
How.  110,  15:  311 
Cited  in  United  States  v.  Huckabee,  16  Wall. 

431,  21  L.  ed.  463 — The  Santo  Domingo,  115 
Fed.  447. 

Suing  In  representative  capacity. 

See    also    infra,    493;    Parties,    3,    85; 
Salvage,  78;    Shipping,  193. 

348.  Those  on  board  a  vessel  are  supposed 
to  represent  all  who  are  interested  in  it 
If  they  can  take  notice  of  proceedings 
against  the  vessel  and  cargo,  they  may 
assert  the  rights  of  those  interested.  Rose 
V.  Himely,  4  Cranch,  241,  2:  608 
Cited  in  Florida  ▼.  Georgia,  17  How.  502,   15 

L  ed.  198 — Miller  v.  United  States  (Page  v. 
United  States)  11  Wall.  328,  20  L.  ed.  152— 
Cashing  y.  Laird,  107  U.  S.  81,  27  L.  ed. 
305,  2  Sup.  Ct  Rep.  196. 

349.  A  suit  is  well  brought  by  the  master 
in  behalf  of  himself  and  the  owners  and 
crew,  or  in  behalf  of  the  owners  and  crew, 
or  the  owners  alone,  without  making  any 
claim  in  his  own  behalf,  as  the  whole  sub- ' 
ject,  in  case  of  controversy,  is  within  the 
control  of  the  court  The  Blackwall  v. 
Sancelito  Water  &  Steam  Tug  Co.  (The 
Blackwall)  10  Wall.  1,  19:  870 

350.  Owners  of  the  vessel,  and  the  ship- 
pers of  the  cargo,  and  all  other  persona 
affected  by  the  injury,  may  be  made  parties 
to  a  suit  for  collision;  or  may  be  prosecuted 
by  Uie  masters  as  the  agent  of  all  concerned. 
La  Tourette  v.  Burton  (The  Commander-in- 
Chief)  1  Wall.  43,  17:  609 
Cited    in    The    Blackwall    (The    Blackwall    v. 

Sancelito  Water  &  Steam  Tug  Co.)  10  Wall. 
11,  19  L.  ed.  874— Place  ▼.  The  City  of  Nor- 
wich, 1  Ben.  102,  Fed.  Cas.  No.  11,202— The 
Una,  5  Ben.  199,  Fed.  Cas.  No.  14,331 — The 
City  of  New  York.  25  Fed.  163. 

351.  Salvage  suits  may  be  instituted  in 
the  name  of  the  ship  or  its  owners  without 
any  allegation  that  the  suit  is  prosecuted 
for  the  l^nefit  of  the  master  and  crew.  The 
Camanche  v.  Coast  Wrecking  Ck>.  (The 
Camanche)  8  Wall.  448,  19:  397 

352.  In  admiralty  proceedings  the  agent 
of  absent  .owners  can  sue  either  in  his  own 
name  as  agent  or  in  the  name  of  his  prin- 
cipals. l%e  Thames  v.  Seaman  (The 
Thames)  14  Wall.  98,  •  20: 804 
McKinlay  v.  Morrish,  21  How.  343, 

16:  100 
Houseman  v.  The  North  Carolina,  15  Pet. 
40,  10: 653 

Cited  in  McKinlay  v.  Morrish,  21  How.  855, 
16  L.  ed.  104— The  Blackwall  (The  Black- 
wall  v.  Sancelito  Water  ft  Steam  Tug  Co.) 
10  Wall.  11.  19  L.  ed.  874 — The  Thames 
(The  Thames  v.  Seaman)  14  Wall.  109,  20 
L.  ed.  807 — The  Vaughan  (The  Telegraph  ▼. 
Gordon  >  14  Wall.  266,  20  L.  ed.  808 — United 
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Statti!  V.  Ames,  00  U.  S.  42,  25  L.  cd.  300— 
Tho  C'arlotta,  9  Ben.  15.  Fed.  Cas.  No.  2,413 
—He  Stover,  1  Curt.  C.  C.  203,  Ked.  Cas.  No. 
13.507— The  Tlllle,  13  Blatchf.  510,  Fed. 
Cas.  No.  14,040— The  Una.  5  Ben.  100,  Fed. 
Caa.  No.  14,331— The  Nail  City,  22  Fed. 
542— The  Director,  34  Fed.  GO. 

353.  A  test  affidavit  by  an  ap^nt  is  not 
sufficient,  if  the  principal  be  within  the 
country  and  within  a  reasonable  distance 
from  the  court.    The  Adeline,  9  C ranch,  244, 

3:719 
Cited  in  Spear  v.  Place,   11    llow.  520.   13  L. 
ed.  798 — Re  Stover,  1  Curt.  C.  C.  202,  Fed. 
Ca».  No.  13.507. 

Joinder. 

See  also  Salvage,  77. 

354.  Owners  of  cargo  lost  by  a  collision 
may  join  with  the  owners  of  the  sunken 
vessel  in  maintaining  a  suit  or  they  may 
sue  separately  at  their  election.  The  City 
of  Hartford  v.  Hideout  (The  City  of  Hart- 
ford)  97  U.  S.  323,  24:  930 
Cited  In  The  Liberty  No.  4,  7  Fed.  220. 

355.  In  admiralty  all  persons  entitled,  on 
the  same  state  of  facts,  to  participate  in  the 
^ame  relief,  may  be  joined  as  libellants, 
whether  the  suit  l)e  in  personam  or  in  rem. 
FrpU  V.  Bull.  12  How.  466,  13:  1068 
Cited  in  Cohan  ▼.  The  Rolling  Wave,  Fed.  Cas. 

So.  2,9.'»0a— The  Kmma  L.  Coyne,  Fed.  Cas. 
Xo.  4.4(5G — Hill  ▼.  The  Golden  Gate.  6  Am. 
L.  Reic.  297,  Fed.  Cas.  No.  6,401 — ^The  Prus- 
sia, 100  Fed.  486 — The  Trader,  129  Fed.  472. 

356.  The  owner,  master,  supercargo,  and 
crew  joined  in  a  libel  for  a  trespass  to  the 
Te!«sel  and  assault  upon  some  of  the  libel- 
lants.    The  Amiable  Nancy,  3  Wheat.  546, 

4:456 
Cited  in  ^American  Ins.  Co.  v.  Johnson, 
Blatchf.  &  11.  22,  Fed.  Cas.  No.  303— Bor- 
den V.  IHern,  Blatchf.  &  H.  297,  Fed.  Cas. 
No.  l.e.'iS — The  Merchant,  Ahb.  Adm.  10, 
Fed.  Cajj.  No.  9,434. 

357.  A  joint  libel  may  always  be  filed  in 
the  admiralty  by  all  the  seamen  who  claim 
wsL^e*  under  the  same  shipping  articles;  but 
the  rule  is  different  at  common  law.  Oliver 
V.  Alexander,  6  Pet.  143,  8:  349 

2.  Defendants, 

358.  Those  who  have  no  interest  in  a  ves- 
•^1  which  could  be  asserted  in  the  court  of 
admiraltv  have  no  notice  of  her  seizure,  and 
cannot  be  considered  as  parties,  as  respects 
tlie    Tpsaei.      The    Mary,    9    Cranch,    126, 

3:678 

Joinder. 

See  aho  infra,  373,  374,  379. 

359.  Under  the  admiralty  rules  the  ship 
and  the  owner  cannot  be  joined  in  the  same 
libel,  except  in  possessory  suits.  Barton  v. 
Brown  (The  Corsair)  145  U.  S.  335,  12  Sup. 
a.  Rep.  949,  36:  727 

360.  Both  vessels  can  be  proceeded  against 
in  same  libel  by  a  passenger  on  one,  for  in- 
juries resulting  from  a  collision  where  both 


vessels  were  in  fault.     (The  Washington  v. 
Cavan     (The   'Washington)     9    Wall.    513, 

19:  787 

Cited  in  The  City  of  Brussels,  6  Ben.  371, 
Fed.  Cas.  No.  2.745 — Behrens  v.  The  h\\r- 
nessla.  35  VmX.  800— The  A.  lleaton,  43  liVd. 
595 — The  Anaces,  34  C.  C.  A.  500,  93  Fed. 
242 — The  Marlon  Chilcott,  05  Fi-d.  089. 

3,  Intervention;  Bringing  in  New  Par- 
ties. 

See  also  infra,  494. 

361.  Any  person  having  an  interest  in  the 
proceeds  of  a  ship  sold  by  order  of  the  court 
may  intervene  for  his  interest  and  he  ought 
to  allege  enough  to  apprise  the  owner  of 
the  interest  claimed.  Wilson  v.  Bell  (The 
lx>ttawanna)  20  Wall.  201,  22:  259 
Cited  in  Bay  v.  Norseworthy.  23  Wall.  136,  23 

L.  ed.  118,  12  Nat.  Bankr.  Bog.  150— The 
it.  W.  SkllUnger.  1  Flipp.  439,  Fed.  Cas. 
No.  12,181— Dally  v.  Doe,  3  l<>d.  018. 

362.  Where  the  suit  is  commenced  by  the 
owners  of  the  injured  vessel,  the  owners  of 
the  cargo  may  petition  to  intervene  for  the 
protection  of  their  interests  at  any  time 
before  the  fund  is  actually  distributed.  La 
Tourette  v.  Burton  (The  (Commander-in- 
Chief)  1  Wall.  43,  17:  609 
Cited  in  The  Atlas,  4   Ben.  38.   Fed.   Cas.  No. 

633— The  City  of  Paris,  1  Ben.  530,  Fed. 
Cas.  No.  2,766. 

363.  After  a  stipulation  is  given  and  a 
vessel  discharged  from  custody  under  a 
libel,  intervening  petitions  cannot  \w  enter- 
tained without  a  new  warrant  of  arrest,  so 
as  to  enlarge  the  liabilities  of  the  stipu- 
lators. Tlie  Oregon,  158  U.  S.  186,  15  Sup. 
Ct.  Kep.  804,  39:  943 
Cited  In  The  •  Boaconsfleld,   158   U.   S.  311,  :i9 

I.,  ed.  290,  15  Sup.  Ct.  Rop.  800— The  Wil- 
lanietto,  31  I^.ll.A.  720,  18  C.  C.  A.  .S72, 
44  U.  8.  App.  26,  70  Fed.  880  -The  lonn, 
20  i\  C.  A.  204,  52  U.  S.  App.  199,  80 
Fed.  030— Ilawgood  &  A.  Transit  Co.  v. 
DInfjman,  36  C.  C.  A.  629,  94  Fed.  1014— 
The  Livingstone,  104  Fed.  922. 

364.  Pursuant  to  general  admiralty  rule 
59,  tlie  vessel  carrying  cargo  for  damage  to 
which  a  lil>el  was  filed  by  the  master  was 
made  a  party  upon  petition  of  the  vessel 
libeled.  The  Beaconsfield,  158  U.  S.  303,  15 
Sup.  Ct.  Rep.  860,  39:  993 
Cited  in  The   Livingstone,   104   TVd.  926— The 

New  York,  47  C.  C.  A.  235,  108  Fed.  105. 

365.  Upon  the  petition  of  the  vessel -own- 
ers, the  charterers  were  cited  to  appear  and 
answer  the  petition  and  libel  to  recover  for 
damages  to  cargo.  Re  New  York  &  P.  R, 
S.  S.  Co.  155  U.  S.  523,  15  Sup.  Ct.  Rep. 
183,  39:246 
Cited  in  Dalley  v.  New  York,  119  Fed.  1005. 

366.  A  proceeding  on  petition  of  the 
owner  and  claimant  of  a  libeled  vessel  to 
call  in  the  charterer  to  show  cause  why  it 
should  not  be  condemned  for  damage  result- 
ing from  the  collision  for  which  tlie  libel  is 
filed  is  within  the  power  of  the  court  un- 
der general  admiralty  rule  59,  as  it  is  clean 
ly  within  the  spirit,  though  not  within  the 
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words,  of  the  rule.    The  Barnstable,  181  U. 
S.  464,  21  Sup.  a.  Rep.  684-,  45:  954 

Cited  in  Homer  Ramsdell  Transp.  Co.  ▼.  La 
Compagnie  Gen^rale  Transatlantlque,  182  U. 
S.  418,  45  L.  ed.  1160,  21  Sup.  Ct.  Rep.  831 
—The  Planet  Venus,  113  Fed.  388— The 
Barnstable,  114  Fed.  1017 — Harrison  v. 
Hughes,  60  C.  C.  A.  451,  125  Fed.  869 — 
Dalley  ▼.  New  York,  128  Fed.  799 — Guffey 
y.  Alaska  ft  P.  S.  8.  Co.  64  C.  C.  A.  524, 
130  Fed.  278 — ^The  Robert  Rlckmers,  131 
Fed.  642— The  W.  O.  Mason.  74  C.  C.  A. 
88,  142  Fed.  918— The  Oceanlca.  144  Fed. 
304 — Smith  ▼.  Alexander,  146  Fed.  107— 
Golcar  S.  S.  Co.  t.  Tweedle  Trading  Co.  146 
Fed.  669. 

4,  SuhatUution, 

Effect  of  Substitution,  see  infra,  426. 

367.  Where,  under  general  admiralty  rule 
69,  the  vessel,  for  damage  to  the  cargo  of 
which  a  libel  had  been  filed  by  the  master, 
was  made  a  party  to  the  proceedings,  the 
owner  of  the  cargo  was  substituted  as  libel- 
lant.  The  Beaconsfield,  158  U.  S.  303,  15 
Sup.  Ct.  Rep.  860,  39:  993 
Otted  in  The  Mercedes,  108  Fed.  660. 

367a.  The  exigency  presented  by  the  death 
of  Rear  Admiral  Sampson  pending  an  appeal 
from  a  decree  of  condemnation  in  a  libel  in 
prize,  filed  in  his  own  behalf  and  in  behalf  of 
other  officers  and  enlisted  men  of  the  United 
States  Navy,  will  be  satisfactorily  met  by 
the  substitution,  to  carry  on  the  proceedings 
in  the  interest  of  all,  of  Rear  Admiral  Tay- 
lor who  is  among  those  represented  in  the 
litigation  by  counsel,  and  is  within  the 
jurisdiction  of  the  court.  United  States  v. 
8ampson,  187  U.  S.  436,  23  Sup.  Ct  Rep. 
216,  47: 248 

• 
c.  Suing  in  Rem  or  in  Persotuim, 

Exclusive'  Jurisdiction    of    Admiralty,    see 

supra,   52-54,   75-83. 
Suit  in  Other  District,  see  supra,  109-113. 
Joinder  of  Parties  Plaintiff,  see  supra,  355. 
As  to  Seizure  and  Custody  of  the  Rea,  see 

infra.  III.  d. 
Attachment  of  the  Res,  see  infra,  431-437. 
Right  to  Execution  in  Suits  in  Personam, 

see  Execution,  4. 
Lien  of    Decree    in    Suit  in  Personam,  see 

Judgment,  872,  873. 
See  also  supra,  27a,  45,  87,  91,  102,   181, 

182,  196,  197,  207,  225,  229,  242,  325, 

341;   Maritime  Liens,  9,   12. 

368.  The  Supreme  Court  sustained  a  libel 
which  originally  was  in  personam,  but  by 
amendment  became  in  rem.  Sheppard  v. 
Taylor,  5  Pet.  675,  8:  269 
Cited  in  Copp  v.  Decastro  &  D.  8u?ar-Ref.  Co. 

8  Ben.  326,  Fed.  Cas.  No.  3.215 — Re  118 
Sticks  of  Timber,  10  Ben.  90,  Fed.  Cas.  No. 
10,619. 

369.  When  a  cause  is  maritime,  the  ad- 
miralty courts  have  jurisdiction  as  com- 
plete in  personam  as  in  rem.  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
344,  12: 465 
Cited   in  Church  v.  Shelton,  2  Curt.  C.  C.  274, 


Fed.  Cas.  No.  2,714 — ^Tbe  Flash,  Abb.  Adm. 
72,  Fed.  Cas.  No.  4.857— Hill  v.  The  Golden 
Gate,  6  Am.  I*.  Reg.  274,  Fed.  Cas.  No. 
6,491 — The  Kate  Tremalne,  5  Ben.  70,  Fed. 
Cas.  No.  7,622 — The  Pauline,  1  Bias.  398, 
Fed.  Cas.  No.  10,848 — The  Richard  Busteed, 
1  Sprajfue,  442,  Fed.  Cas.  No.  11,764 — ^Tbe 
Sarah  Jane,  1  Low.  Dec.  204,  Fed.  Cas.  No. 
12,349 — United  States  v.  The  Queen,  4  Ben. 
244,  Fed.  Cas.  No.  16,107— The  Williams, 
Brown,  Adm.  223,  Fed.  Cas.  No.  17,710 — 
The  Ripon  City,  42  C.  C.  C.  253,  102  Fed. 
182 — Patterson  v.  Baltimore  Steam -PaclLet 
Co.  106  Fed.  959 — ^The  Underwriter,  119  Fed. 
745 — Braithwaite  v.  Jordan,  6  N.  D.  219, 
31  L.R.A.  248,  65  N.  W.  701— Bird  v.  The 
Josephine,  39  N.  Y.  27 — Nicholas  v.  New 
York  C.  &  H.  R.  B.  Co.  89  N.  Y.  374. 

370.  In  suits  in  rem  the  claimant  is  an 
actor,  and  is  entitled  to  come  before  the 
court  in  that  character  only  in  virtue  of  his 
proprietary  interest  in  the  thing  in  con- 
troversy. United  States  v.  Hazard,  1  Pet. 
547,  7:  257 
Cited  in  The   R.  W.   Slclllinger,   1   Flipp.  438, 

Fed.  Cas.  No.  12,181^UDited  States  v.  129 
Packages,  2  Am.  L.  Ref.  N.  S.  423,  Fed.  Cas. 
No.  15,941 — North  Carolina  v.  Vanderford, 
35  Fed.  284 — Read  v.  Owen,  9  Port.  (Ala.) 
183 — Reynolds  v.  The  Favorite,  10  Minn. 
250,  Gil.   190. 

371.  A  maritime  lien  is  a  fus  in  re  and 
may  be  enforced  by  a  process  in  rem,  which 
is  founded  on  a  right  in  the  thing;  the 
object  of  the  process  being  to  obtain  the 
thing  itself,  or  a  satisfaction  out  of  it,  for 
some  claim  resting  on  a  real  or  quasi  pro- 
prietary right  in  it.  The  Maggie  Ifammond 
v.  Morland  (The  Maggie  Hammond)  9 
Wall.  436,  19:  772 
Cited  in  Merchants*  Mut.  Ins.  Co.  t.  Baring,  20 

Wall.  163.  22  L.  ed.  252— The  Kate  Tre- 
malne, 5  Ben.  64,  Fed.  Cas.  No.  7,G22 — At- 
lantic Works  ▼.  The  Glide,  157  Mass.  528. 
34  Am.  St.  Rep.  305,  33  N.  B.  163— Mer- 
chants* Mut.  Ins.  Co.  V.  Baring,  3  Phila. 
Leg.  Int.  262,  406. 

372.  A  libel  in  personam  may  he  main- 
tained for  any  cause  within  the  jurisdiction 
of  courts  of  admiralty  whenever  a  monition 
can  be  served  upon  the  libellees,  or  an  at- 
tachment made  of  any  of  their  personal 
property  or  credits.  Crushing  v.  Laird,  107 
U.  S.  69,  2  Sup.  Ct.  Rep.  196,  27:  391 
Diatinpuiahed   in   The   li.    B.   X.    88    Fed.  293. 

Cited  In  Re  Louisville  Underwriters.  134  U.  S. 
490,  33  L.  ed.  993,  10  Sup.  Ct  Rep.  587. 

372a.  Whether  a  vessel  is  run  by  the 
owner  or  by  a  charterer,  it  is  liable  to  a 
suit  in  rem.  The  China  v.  Walsh  (The 
China)  7  Wall.  53,  19:  67 

Cited  In  The  Great  Western  (Place  v.  Norwich 
ft  N.  Y.  Transp.  Co.)  118  U.  8.  534,  30 
L.  ed.  151,  6  Sup.  Ct.  Rep.  1150 — The  Barn- 
stable, 181  U.  B.  468,  46  L.  ed.  957.  21  Sup. 
Ct.  Rep.  684 — The  Avon,  Brown,  Adm.  179, 
Fed.  Cas.  No.  680 — ^United  States  v.  The 
Ohio,  9  Phila.  461,  Fed.  Cas.  No.  15.915 — 
The  Anaces,  84  C.  C.  A.  661,  93  Fed.  242. 

373.  A  libel  in  rem  against  a  vessel,  and 
in  personam  against  the  owner,  may  be 
joined.     Newell    v.    Norton,    3    Wall.    257, 

18:  271 

Cited  in  The  Corsair   (Barton  v.  Brown)    145 

U.  S.  342.  36  L.  ed.  729,  12  Sap.  Ct.  Bep. 
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94»— Nott  ▼.  Sabine,  2  Woods.  212  Fed.  Cas. 
No.  10.366 — The  Richard  Doane.  2  Ben.  112, 
Fed.  Caa.  No.  11,765— The  Clatsop  Chief, 
7  Sawjr.  277,  8  Fed.  165 — Providence  Wash- 
ington Ins.  Co.  y.  Wager,  35  Fed.  364 — 
The  S.  Ia.  Watson,  55  C.  C.  A.  445,  118  Fed. 
951. 

374.  Under  the  admiralty  rales  the  ship 
anA  the  owner  cannot  be  joined  in  the  same 
libel,  except  in  possessory  suits.  Barton  y. 
Brown  (The  Corsair)  145  U.  S.  335,  12  Sup. 
Ct.  Rep.  949,  36:  727 
Cited  in   The  Ethel,  13  C.  C.  A.   606,   SO  U. 

S.  App.  214,  66  Fed.  342 — Briggs  y.  Taylor, 
28  C.  C  A.  519,  42  U.  S.  App.  681,  84 
Fed.  6S3 — The  Anaces,  87  Fed.  567 — Morris 
y.  Bartlett,  47  C.  C.  A.  570,  108  Fed.  676 
—The  S.  L.  Watson,  55  C.  C.  A.  446,  118 
Fed.  952. 

375.  Neither  the  writ  of  sequestration  nor 
the  process  of  attachment  is  a  proceeding 
HI  re«ft  as  known  and  practised  in  the  admi- 
ralty. Garcia  y  Leon  y.  Galceran,  11  Wall. 
185,  20: 74 
Cited  In   Penny  wit  y.  Baton  (Scott  y.  Eaton) 

15  Wall.  384,  21  L.  ed.  114 — ^The  Frank 
G.  Fowler,  8  Fed.  336 — ^Warren  y.  Kelley, 
80  Me.  531,  15  Ati.  40. 

Accoontins. 

376.  It  is  yeiy  irregular  in  a  court  of 
admiralty  to  allow,  in  a  libel  in  rem  and 
quasi  for  possession,  the  introduction  of  any 
other  matters  of  an  entirely  different  char- 
acter, such  as  an  account  of  the  yessel's 
earnings,  or  the  claim  of  a  part  owner  for 
wages  and  advances  as  master.  The  Orleans 
y.  Phcebus,  11  Pet.  175,  9:  677 
CUed  in   Etean  y.  Bates,  2  Woodb.  ft  M.  92 — 

VM.  Cas.  No.  3,704 — ^The  Merchant,  Abb. 
Adm.  6.  Fed.  Cas.  No.  9,434 — Pratt  y. 
TheJohnE.fl  etaol  etaolnshrdlu  shrd  shrdlu 
Thomas.  1  Ware,  433,  Fed.  Cas.  No.  11,377 — 
Tbe  John  E.  Mnlford,  18  Fed.  457. 

Contracts  of  affreightment. 

377.  As  contracts  of  affreightment  are 
maritime  contracts  there  is  jurisdiction  in 
rem.  Sears  y.  Wills  (Re  4,885  Bags  of  Lin- 
seed) 1  Black,  108,  17:  35 
Ciled  In  The  Williams,  Brown,  Adm.  223,  Fed. 

Cas.   No.   17,710. 

37&  Contracts  of  affreightment  are  mari- 
time  contracts  oyer  which  the  courts  of  ad- 
miralty haye  jurisdiction;  and  either  party 
may  enforce,  his  lien  by  a  proceeding  in  rem 
in  tiie  district  court.  Mordecai  y.  Lindsay 
<The  Eddy)  5  Wall.  481,  18:  486 

Cited  in  The  Kate  Tremalne,  5  Ben.  69,  Fed. 

No.  7.622— Oakes  y.  Richardson,  2  Low.  Dec. 

176,   Fed.  Cas.   No.   10,390. 

379.  It  is  the  practice  in  suits  in  ad- 
miralty to  enforce  contracts  of  affreight- 
ment, to  frame  the  lihel  hoth  against  the 
Teasel  and  against  the  owner.  The  Keokuk 
y.    Bobeon    (The   Keokuk)     9     Wall.     517, 

19:744 
Cited  in  The  Monte  A,  12  Fed.  387 — ^The  Planet 
Venus.  113  Fed.  388. 

For    materialB,    supplies,    and    repairs 
fcenerally. 

See  also  Maritime  Liens,  36. 

380.  .4   remedy  in  personam  is  ayailable 
to  materialmen,  when  no  lien  attaches.    The 


General  Smith,  4  WHieat.  438,  4:  609 

Cited  as  denied  In  Bains  y.  The  James  ft  Cath- 
erine,   Baldw.   547,   Fed.   Cas.   No.   756. 

Cited  as  obiter  In  Merrltt  y.  Sackett,  12  Month. 
L.   Rep.  512,    Fed.  Cas.   No.  0,484. 

Criticieed  in  Ramsay  y.  AUegre,  12  Wheat.  615, 

6  L.    ed.    747. 

Cited  In  Andrews  y.  Wall,  3  How.  573,  11  L. 
ed.  731^Ward  y.  Peck,  18  How.  271,  15  L. 
ed.  385 — The  Belfast  (The  Belfast  y.  Boon) 

7  Wall.  643,  19  L.  ed.  272— Marshall  y. 
Bazln,  7  N.  Y.  Legal  Obs.  345,  Fed.  Cas.  No. 
9,125 — Reppert  y.  Robinson,  Taney,  497,  Fed. 
Cas.  No.  11,703 — Tbe  Richard  Busteed,  1 
Sprague,  442,  Fed.  Cas.  No.  11.764 — Schu- 
chardt  y.  Angellque,  Fed.  Cas.  No.  12,483b 
— ^Thatcher  y.  McCulloh,  Olcott,  369,  Fed. 
Cas.  No.  13,862 — ^Willard  y.  Dorr,  3  Mason. 
91,  Fed.  Cas.  No.  17,679 — Murphey  y.  Mobile 
Trade  Co.  49  Ala.  438. 

Materials,  etc.,  furnished  at  home  port. 

Exclusiyeness   of   Federal   Jurisdiction, 

see  supra,   70. 
See  also  S^tritime  Liens,  35. 

381.  Lihels  for  supplies  furnished  at  the 
home  port  could  not  be  sustained  prior  to 
the  change  in  the  12th  admiralty  rule,  made 
May  6,  1872,  to  remove  all  obstructions  and 
embarrassments  in  the  way  of  instituting 
proceedings  in  rem  in  all  cases  where  liens 
exist  by  Taw.  Rodd  y.  Heartt  (The  Lotta- 
wanna)  21  Wall.  558,  22:  654 
Cited  In  The  Great  Western,  (Place  y.  Norwich 

ft  N.  T.  Transp.  Co.)  118  U.  S.  534, 
80  L.  ed.  151,  6  Sup.  Ct.  Rep.  1172— The 
Glide,  167  U.  S.  619,  42  L.  ed.  300,  17  Sup. 
Ct.  Rep.  930 — ^The  John  G.  Steyens,  170 
U.  S.  117.  42  L.  ed.  971,  18  Sup.  Ct.  Rep. 
544 — The  Canada,  7  Sawy.  185,  7  Fed.  733 — 
The  J.  W.  Tucker,  20  Fed.  131 — Re  Insur- 
ance Co.  22  Fed.  114 — The  Madrid,  40  Fed. 
680 — ^Wlshart  y.  The  Jos.  Nixon,  43  Fed. 
926 — The  Manhattan,  46  Fed.  798 — The 
South  Portland,  40  C.  C.  A.  516.  100  Fed. 
496. 

382.  Admiralty  has  jurisdiction  of  a  pro- 
ceeding in  rem  to  recover  compensation  for 
repairs  made  at  the  port  where  the  voyage 
is  to  commence.  Peyroux  v.  Howard,  7 
Pet.  324,  8:  700 
Cited     in     Thomas     y.     Osborn,     19      How. 

28,  15  L.  ed.  537 — ^The  Grapeshot  (The 
Grapeshot  v.  Wallersteln)  9  Wall.  136.  19 
L.  ed.  654 — ^The  J.  E.  Rumbeli,  148  U.  S. 
12,  37  L.  ed.  347.  13  Sup.  Ct.  Rep.  498— 
The  Bllsa  Ladd,  8  Sawy.  521,  Fed.  Cas.  No. 
4,354 — Leiand  v.  The  Medora,  2  Woodb.  & 
M.  97,  Fed.  Cas.  No.  8,237 — ^The  Richard 
Busteed,  1  Sprague,  447,  Fed.  Cas.  No.  11,- 
764 — The  Manhattan,  46  Fed.  799 — Warren 
V.  Kelley,  80  Me.  524,   15  Atl.   49. 

383.  The  common  law  being  the  law  of 
Maryland  on  this  subject,  materialmen  can- 
not maintain  a  suit  in  rem,  but  might  in 
personam,  for  supplies  furnished  to  a  do- 
mestic ship.  The  General  Smith,  4  Wheat. 
438,  4: 609 
Cited  In  The  St.  Lawrence  (Meyer  y.  Tupper) 

1  Black,  529,  17  L.  ed.  183— The  Callsto,  2 
Ware,  39.  Fed.  Cas.  No.  2.316— Cox  v.  Mur- 
ray, Abb.  Adm.  341,  Fed.  Cas.  No.  3,304 — Hat- 
ton  y.  The  Mellta,  3  Hughes,  499,  Fed.  Cas. 
No.  6,218 — The  Marlon.  1  Story.  72,  Fed.  Cas. 
No.  9.087 — The  Nestor,  1  Sumn.  74,  Fed. 
Cas.  No.  10,126 — The  Richard  Busteed,  1 
Sprague,  447,  Fed.  Cas.  No.  11,764— Schulta 
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V.  Bosnian,  5  Huiphes,  101,  Fed.  Cos.  No.  12,- 
488 — Steele  v.  Thacher,  1  Ware,  97,  Fed. 
Cas.  No.  13.348— Thatcher  v.  McCulloh.  Ol- 
cott,  369,  Fed.  Cas.  No.  18,802 — The  Wave, 
Blatchf.  &  H.  241,  Fed.  Cas.  No.  17,297— 
The  Young  Mechanic,  2  Curt.  C.  C.  400,  Fed. 
Cas.  No.  18,180 — Endner  v.  Oreco,  3  Fed. 
412. 

384.  A  court  of  admiralty  is  without 
jurisdiction  to  enforce  by  a  libel  in  per- 
sonam the  liability  of  the  owner  of  a  vessel 
for  supplies  and  materials  furnished  in  her 
home  port,  without  regard  to  the  existence 
of  a  lien  on  the  vessel  for  such  supplies  or 
materials.  Ramsay  v.  Allegre,  12  Wheat. 
611,  6:746 
Explained  In  Andrews  v.  Wall,  3  How.  573,  11 

L.  cd.  731. 

Cited  In  Waring  ▼.  Clarke,  5  How.  473.  12 
L.  ed.  241 — New  Jersey  8team  Nav.  Co.  v. 
Merchants*  Bank,  0  I  low.  420.  12  L.  ed. 
498 — Thomas  v.  Osborn.  19  How.  38,  15 
L.  ed.  541 — Bains  v.  James  &  Catherine, 
Baldw.  547,  Fed.  Cas.  No.  750— The  Centu- 
rion, 1  Ware,  479,  Fed.  Cas.  No.  2,554 — 
Cunningham   v.   Hall,   1   Cliff.   55,    Fed.   Cas. 

.  No.  3,481 — Drlnkwater  v.  The  Spartan,  1 
Ware,  152,  Fed.  Cas.  No.  4,085— The  Fanny, 
Fed.  Cas.  No.  4.637— The  Gold  Hunter, 
Blatchf.  &  H.  303,  Fed.  Cas.  No.  5.513— 
Haslett  V.  The  Enterprise,  Fed.  Cas.  No. 
6,197 — Inland  v.  The  Medora.  2  Woodb. 
&  M.  100,  Fed.  Cas.  No.  8.237 — I^everlng  v. 
Bank  of  Columbia,  1  Cranch.  C.  C.  209,  Fed. 
Cos.  No.  8.287— Mnrsh  v.  The  Minnie,  6 
Am.  L.  Reg.  332,  Fed.  Cas.  No.  9,117— 
Molr  V.  The  Dubuque,  Fed.  Cas.  No.  9,690 
— Mutual  Safety  Ins.  Co.  v.  The  George, 
Olcott,  97,  Fed.  Cas.  No.  9,981— The  Neator, 

1  Sumn.  80,  Fed.  Cas.  No.  10,120— Reppert 
▼.  Robinson,  Taney.  495.  Fed.  Cas.  No.  11.- 
703— Schultz  V.  Bosmnn,  5  Hughes,  100,  Fed. 
Cas.  No.  12,488 — The  Stephen  Allen.  Blatchf. 
&  H.  181,  Fed.  Cas.  No.  13,.3G1— United 
States  v.  New  Bedford  Bridge,  1  Woodb.  & 
M.  459,  Fed.  Cas.  No.  15.807— The  Wave. 
Blatchf.  &  H.  249.  Fed.  Cns.  No.  17.207 — 
The  Waubaushene,  23  Blatchf.  295.  24  Fed. 
559 — The  UnderwrUer,  119  Fed.  743 — The 
Belfast  V.  Boon,  41  Ala.  03 — Bowler  v. 
Eldredge.  18  Conn.  8 — Case  v.  Woolley.  6 
Dana,  23,  32  Am.  Dec.  54 — Boylan  v.  The 
Victory,  40  Mo.  253— Connelly  v.  The  Bee. 
40  Mo.  204 —  Bird  V.  The  Josephine,  39  N.  Y. 
27 — Lowry  v.  The  R.  Benjamin,  4  Clark 
(Ta.)  20— Chase  v.  American  S.  B.  Co.  9 
R.  I.  420,  11  Am.  Rep.  274. 

385.  No  question  of  jurisdiction  was  in- 
volved in  the  adoption  of  the  12th  rule  of 
admiralty  practice  authorizing  proceeding 
by  liM  where  the  local  law  gives  a  lien 
upon  a  vessel  for  supplies  or  rojjairs  in  a 
domestic  port,  or  in  the  change  that  was 
afterwards  made  denying  process  in  rem  in 
such  cases  unless  a  lien  is  given  by  the 
maritime  law.  There  is  a  wide  difference 
between  the  power  of  the  court  upon  a  ques- 
tion of  jurisdiction  and  its  authority  over 
its  mode  of  proceeding  and  process.  Meyer 
V.  Tupper  (The  St.  Lawrence)   1  Black,  522. 

17:  180 

Simpson  v.  Baker  (The  Potomac)   2  Black, 

581,  17:  263 

Cited  In  The  Glide,  107  TT.  S.  014.  42  L.  ed. 
299,    17   Sup.  Ct.   Rep.   9.^0-  Tho   rawashlck, 

2  rx)w.  Dec.  151.  Fed.  Cnn.  No.  10,851— 
The  Rcit,  3  BI.ss.   349,   Fed.  Cas.   No.   12,049 


— Whittaker  v.  The  J.  A.  Travis,  Fed.  Caa. 
No.  17,599 — Yoimg  v.  The  Orpheus,  2  Cliff. 
39,  Fed.  Cas.  No.  18,109 — Re  The  Edith,  11 
Blatchf.  469. 

386.  A  suit  in  personam  in  the  admiralty 
against  the  owner  of  a  ship,  by  material- 
men furnishing  supplies  for  the  ship  in  her 
home  port,  cannot  be  maintained  where  the 
owner  has  given  a  negotiable  promissory 
note  for  the  debt,  which  is  not  tendered  to 
lie  given  up  or  actually  surrendered  at  the 
hearing.    Ramsay  v.  Allegre,  12  Wheat.  611, 

6:746 
Cited  in  The  Rt.  Lawrence  (Meyer  v.  Tupr>Gr> 
1  Black,  5,32,  17  U  ed.  184— The  Active, 
Olcott,  288,  Fed.  Cas.  No.  34— The  Ann  C. 
Pratt.  1  Curt.  C.  C.  348,  Fed.  Cas.  No. 
409— The  Eclipse,  3  Blss.  102,  Fed.  Cas.  No. 
4,268 — Harris  v.  The  Kensington,  8  Am.  L- 
ReR.  149,  Fed.  Cas.  No.  0,122— Marshall  v. 
Bazln.  7  N.  Y.  T^Ral  Obs.  :^44,  I^ed.  Cas. 
No.  9,126 — The  Napoleon,  7  Blss.  395,  Fed. 
Cas.  No.  10,011— Raymond  v.  The  Ellen 
Stewart.  5  Mclean,  270,  Fed.  Cas.  No.  11,- 
594— -Sheafe  v.  Kimball,  Fed.  Cas.  No.  12.- 
729a — The  Theodore  Perry,  8  Cent.  T..  J. 
194,  Fed.  Cas.  No.  13,879 — Endner  v.  Greco, 
3  Fed.  412— The  Nebraska,  17  C  C.  A.  98, 
34   U.   S.   App.   119,  69    Fed.   1013. 

• 

387.  The  12th  rule  of  admiralty  practice 
prescribed  by  this  court  in  1844,  authoriz- 
ing a  proceeding  by  libel  where  the  local 
law  gives  a  lien  iipon  the  ves,sel  for  supplies 
or  repairs  in  a  domestic  port,  was  altered 
at  the  December  term,  1858,  and  process  in 
rem  denied  to  the  party  unless  a  lien  was 
given  by  the  maritime  law.  Meyer  v. 
Tupper    (The  St.  Lawrence)    1   Black,  522, 

17:  180 
Cited  in  The  Lotta wanna  (Wilson  v.  Bell)  20 
Wall.  218,  22  L,  ed.  202— The  1x>ttawanna 
(Rodd  V.  Heartt)  21  Wall.  579,  22  L.  ed. 
6«.V-The  Edith,  11  Blatchf.  404— The  Il- 
linois, 2  Flip.  409— Francis  v.  The  Harri- 
son, 1  Sawy.  354,  2  Abb.  U.  8.  70 — The 
Adele.  1  Ben.  310,  Fed.  Cas.  No.  78 — The 
Albany,  4  1)111.  448,  Fed.  Cas.  No.  131— The 
Circassian,  11  Blatchf.  477,  Fed.  Cas.  No. 
2.720a— The  Eledona.  2  Ben.  33,  Fed.  Cas. 
No.  4,340 — The  Kate  Tremalne,  5  Ben.  69, 
tVd.  Cas.  No.  7.022 — The  Missouri,  3  Ben. 
515,  Fed.  Cas.  No.  9,052 — The  Pawashlclc,  2 
Low.  Dec.  151,  Fed.  Cas.  No.  10,851— The 
Sarah  Jane,  1  l^w.  Dec.  206,  Fed.  Cas.  No. 
12,349— Re  Scott,  1  Abb.  (U.  S.)  339.  3  Nat. 
Bankr.  Reg.  745,  Fed.  Cas.  No.  12,5' 7— The 
Ilnadnin,  H  Ben.  478,  Fed.  Cas.  No.  14,332 
-Woaver  v.  McLellan,  5  Ben.  80,  Fed.  Cas. 
No.  17,309— Crosby  v.  The  Llllle,  40  Fed. 
368. 

387a.  Wherever  a  maritime  lien  arises  in 
a  contract  or  claim, — as  in  controversies  re- 
specting repairs  made  or  supplies  furnished 
to  a  sliip,  or  in  case  of  collision, — the  in- 
jured party  may  pursue  his  remedy,  whether 
it  be  for  breach  of  a  maritime  contract  or 
for  a  marine  tort,  by  a  suit  in  rem  against 
the  vessel,  or  by  a  suit  in  pcrttonam,  at  his 
election,  against  the  owner,  or  against  the 
master  and  owner  in  cases  where  they  are 
jointly  liable  for  the  alleged  default. 
Pendergast  v.  The  Kalorama  (The  Kalo- 
rama)    10  Wall.  204,  19:941 

388.  The  12th  rule  of  the  admiralty 
amended    so    as    to    take    from    the   district 
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courts  the  right  of  proceeding  in  rem 
agaiDBt  a  domestic  vessel  for  supplies  and 
repairs,  on  the  authority  of  a  lien  given  by 
state  laws.    Maguire  ▼.  Card,  21  How.  248, 

16:  118 
Cited  In  The  Glide,  167  U.  8.  614,  42  L.  ed. 
2»9,  17  Sap.  Ct.  Rep.  930 — The  Underwriter, 
119  Fed.  745 — Allamby  v.  Cunningham.  72 
Me.  132 — Randall  v.  Roche,  30  N.  J.  L.  224, 
82  Am.  Dec.  233 — Re  The  Circassian,  50 
Barb.  492 — Van  Valkenburg  v.  Kingsbury. 
14   Ohio   St.   365. 


L  In  an  action  commenced  by  libel,  to 
enforce  against  a  vessel  a  lien  under  local 
law  for  supplies  furnished,  in  pursuance  of 
s  rale  of  admiralty  practice  authorizing 
such  a  proceeding,  the  court  has  a  right  to 
eaforee  the  lien  after  the  rule  has  been 
changed,  where  the  action  was  instituted 
«hile  it  was  in  force.  Meyer  v.  Tupper 
(The  St.  Lawrence)  1  Black,  522,  17:  180 
CUe4  in  The  Glide.   167  U.   8.  614,   42   L.   ed. 

299.    17    Sup.    Ct.    Rep.    930 — Friedman    v. 

Israel,  26  Fed.  805 — Atlantic  Worlcs  v.  The 

Glide,  157  Mass.  526,  34   Am.  St.  Rep.  305, 

33  N.  E.   163. 

For  wages. 

389a.  Mariners  may  bring  suits  to  re- 
eorer  their  wages,  against  the  owner  or 
master  of  the  ship  in  personam;  or  they 
may  proceed  in  rem  against  the  ship,  or 
ship  and  freight,  at  their  election.  Garcia  y 
Leon  V.  Galceran,  11  Wall.  185,  20:  74 


The  mariner  may  proceed  by  libel 
in  the  district  court,  or  by  an  action  at  law 
nther  in  the  circuit  court  or  in  a  state 
enurt,  as  in  other  causes  of  action  cogniz- 
able in  the  state  and  Federal  courts  exercis- 
ing jurisdiction  in  common-law  cases. 
Garcia  y   Leon  ▼.  Galceran,  11   Wall.  185, 

20:74 


If  a  ship  seized  because  engaged  in 
illicit  trade  is  specifically  restored,  the  sea- 
■feen  may  proceed  against  it  in  admiralty  in 
a  suit  in  rem  for  the  whole  compensation 
dae  to  them.  And  there  is  no  difference 
hptween  the  case  of  a  restitution  in  specie 
of  the  ship  itself  and  a  restitution  in  value. 
Shpppard  v.  Taylor,  5  Pet.  675,  8:  269 

Cilerf  Id  Joy  v.  Allen,  2  Woodb.  &  M.  300,  Fed. 

ra».  No.   7.552 — Pierce  v.  The  Alberto,   Fed. 

Ca&  No.  11,142— Snow  v.  180%  Tons  Scrap 

Iron,  11   Fed.  619. 

Lien  for  general  average. 

390.  The  owner  of  cargo  lawfully  jet- 
tisoned has  a  lien  on  the  vessel  for  its  con- 
tributory share  of  the  general  average  com- 
penflatioo  and  he  may  enforce  |>ayment 
thereby  by  a  proceeding  in  rem  against  the 
venel  and  against  the  residue  of  the  cargo, 
if  it  haa  not  been  delivered.  Dupont  de 
Nemours  v.  Vance,  19  How.  162,  15:  584 
Citrd   la    The    Champion,    Brown,    A  dm.    533, 

Fed.  Caa.  No.  2,583 — Cranston  v.  250  Tons 
CoaU  22  Fed.  615 — The  Dora,  34  Fed.  347 
—The  New  Yorlc,   93    Fed.   499. 

391.  Courts  of  admiralty  have  no  juris- 
4w>tioo  of  a  libel  in  personam  by  the  owner 
of  a  vessel  against  the  consignee  of  a  cargo, 


in  a  cause  of  contribution  or  general  aver- 
age.    Cutler  V.  Rae,  7  How.  729,      12:  890 
Distinguished  in  Dilce  v.  The  St.  Joseph,  6  Mc- 
Lean, 574,  Fed.  Cas.  No.  3,908 — Coast  Wrecls- 
ing  Co.  V.  Phoenix  Ins.  Co.  7  Fed.  242. 

Cited  in  Dupont  de  Nemours  v.  Vance,  19  Plow. 
180,  15  L.  ed.  590 — Be  4,885  Bags  of  Lin- 
seed (Sears  v.  Wills)  1  Blacic,  113,  17  L. 
ed.  38 — Beane  v.  The  Mayurka,  2  Curt.  C. 
C.  77,  Fed.  Cas.  No.  1,175 — The  Congress, 
1  Blss.  45,  Fed.  Cas.  No.  3.000 — Eads  v. 
The  H.  D.  Bacon,  Newberry,  Adm.  277, 
Fed.  Cas.  No.  4,232 — Gloucester  Ins.  Co. 
V.  Younger,  2  Curt.  C.  C.  333,  Fed.  Cas. 
No.  5,487 — Hill  V.  The  Golden  Gote,  6  Am. 
L.  Reg.  291,  Fed.  Cas.  No.  6,491— Kellum 
V.  Emerson,  2  Curt.  C.  C.  83,  Fed.  Cas.  No. 
7,669 — The  I^wellen,  4  Blss.  160,  Fed.  Cas. 
No.  8,307 — The  John  Perkins,  3  Ware,  95, 
Fed.  Cas.  No.  10.252 — Oologaardt  v.  The 
Anna,  9  Am.  L.  Reg.  N.  S.  481,  Fed.  Cas. 
No.  10,545 — The  Ranler,  Deady,  441,  Fed. 
Cas.  No.  11,565 — The  Sarah  Jane,  1  Low. 
Dec.  204,  Fed.  Cas.  No.  12.349 — Vandewater 
V.  The  Yankee  Blade,  McAlI.  11,  Fed.  Cas. 
No.  10,847 — The  San  Fernando  v.  Jackson, 
12  Fed.  342— The  Sterling,  20  Fed.  752— 
Cranston  v.  250  Tons  of  Coal,  22  Fed.  615 
—The  Gilbert  Knapp,  37  Fed.  210— National 
Bd.  of  Marine  Underwriters  v.  Melchera, 
45  Fed.  645 — The  Roanoke,  50  Fed.  577 — 
Haller  v.  Fox,  51  Fed.  299 — De  Leon  v. 
Leitch,  65  Fed.  1004 — Cheraw  &  S.  R.  Co. 
V.  Broadnax,  109  Pa.  440,  16  W.  N.  C.  531, 
42  Phlla.  Leg.  Int.  522,  58  Am.  Rep.  733,  1 
Atl.  228. 

liiens    for   duties. 

392.  The  lien  for  duties  cannot  in  any 
case  be  enforced  by  a  libel  of  information  in 
the  admiralty,  the  revenue  jurisdiction  of 
the  district  courts  proceeding  in  rem  only 
extending  to  cases  of  seizures  for  forfeitures 
under  the  laws  of  impost,  navigation,  or 
trade  of  the  United  States.  United  States 
V.  Lippincott,  12  Wheat.  486,  6:  702 

Salvage, 

393.  Salvors  cannot  proceed  against  the 
ship  and  cargo  in  rem,  and  in  personam 
against  the  consignees  of  the  cargo  in  the 
same  libel.  The  Mayflower  v.  The  Sabine 
(The  Sabine)  101  U.  S.  384,  25:  982 
Cited  in  The  Corsair    (Barton  v.   Brown)    145 

U.  S.  342,  36  L.  ed.  729,  12  Sup.  Ct.  Rep. 
049_The  Zodiac,  5  Fed.  22.1— The  Clat- 
sop Chief,  7  Sawy.  277,  8  Fed.  165 — At- 
lantic Mut.  Ins.  Co.  V.  Alexandre,  16  Fed. 
280 — The  J.  F.  Warner.  22  Fed.  344 — 
Providence  Washington  Ins.  Co.  v.  Morse, 
35  Fed.  364 — The  Roanoke,  50  Fed.  576 
— The  .Elmbank,  16  C.  C.  A.  169,  29  U.  S. 
App.  718,  69  Fed.  100 — Hudson  v.  Whitmire, 
77  Fed.  847 — Spauldlng  v.  Alaska  Commercial 
Co.  1  Alaska,  498. 

393a.  The  demand  of  a  shipowner  for 
freight  and  average,  in  a  case  of  civil  sal- 
vage, is  to  be  pursued  by  libel,  or  peti- 
tioned by  way  of  libel,  against  the 
proceeds  of  the  cargo  which  was  adjudged 
to  the  shippers,  and  not  by  a  claim  inter- 
posed in  the  salvage  cause.  The  Sybil,  4 
Wheat.  98,  4:  522 

Seizures  for  forfeitures. 

See  also  supra,  389c,  392;  Jury,  39. 

394.  The  revenue  jurisdiction  of  admi- 
ralty,   proceeding   in   rem,   only   extends    to 
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cases  of  seizures  for  forfeitures  under  laws 
of  impost,  navigation  or  trade  of  the  United 
States.  United  States  y.  Lippinoott,  12 
Wheat.  486,  6:  702 

Cited  in  United  States  ▼.  500  Boxes  of  Pipes, 

2  Abb.  (U.  S.)  501,  Fed.  Cas.  No.  15,116 
— United  States  y.  The  Queen,  4  Ben.  244, 
Fed.    Cas.    No.   16,107. 

395.  A  proceeding  in  rem  for  a  forfeiture 
is  independent  of  and  wholly  unafTectcd  by 
any  criminal  proceeding  in  personam.  The 
rule  of  the  common  law,  that  a  forfeiture  of 
goods  does  not  operate  till  conviction  of  the 
offender,  does  not  apply  to  seizures  and  for- 
feitures created  by  statute.  The  Palmyra, 
12  Wheat.  1,  6:  531 
Cited  in  United  States  v.  The  MalelL  Adhel,  2 

How.  234,  11  L.  ed.  249— Dobbin's  Distillery 
y.  United  States,  96  U.  S.  400,  24  L.  ed. 
638 — Coffey  v.  United  States,  116  U.  S.  443, 
29  L.  ed.  687,  6  Sup.  Ct.  Rep.  437 — Fried- 
enstein  y.  United  States,  125  U.  S.  231, 
31  L.  ed.  740,  8  Sup.  Ct.  Rep.  838-^The 
Three  Friends  (United  States  y.  The  Three 
Friends)  166  U.  S.  50,  41  L.  ed.  914,  17 
Sup.  Ct.  Rep.  495 — The  Cherokee,  12  N.  Y. 
liegal  Obs.  36,  Fed.  Cas.  No.  2,639 — Cross 
v.  United  States,  Fed.  Cas.  No.  3.434 — The 
Meteor,   Fed.  Cas.   No.  9,498 — The  Missouri, 

3  Ben.  517,  Fed.  Cas.  No.  9,652 — United 
States  y.  Arms  &  Ammunition,  Fed.  Cas. 
No.  14,466a — United  States  v.  Athens  Ar- 
mory. 2  Abb.  (U.  S.)  143,  Fed.  Cas.  No. 
14,473 — United  States  y.  129  Packages,  2 
Am.  L.  Reg.  N.  S.  423,  Fed.  Cas.  No.  16,- 
941 — United  States  v.  100  Barrels  of  Cement, 
8  Am.  L.  Reg.  N.  S.  738,  Fed.  Cas.  No. 
16,945 — ^United  States  v.  1500  Bales  of  Cot- 
ton, Fed.  Cas.  No.  15,958 — United  States 
y.  Potter,  Fed.  Cas.  No.  16,076 — United 
States  y.  The  Reindeer,  Fed.  Cas.  No.  16,- 
145— United  States  v.  396  Barrels  Distilled 
Spirits,  Fed.  Cas.  No.  16,603 — United  States 
y.  Three  Tons  of  Coal,  6  Biss.  391,  Fed. 
Cas.  No.  16,515 — Vir^nia  &  M.  Steam  Nav. 
Co.  v.  United  States,  Taney,  421,  Fed.  Cas. 
No.  16,973 — Charge  to  Grand  Jury,  2 
Sprague,  283,  Fed.  Cas.  No.  18.256 — The 
Max  Morris,  24  Fed.  863 — The  Sidonlan,  38 
Fed.  441 — United  States  v.  Three  Copper 
Stills,  47  Fed.  497— United  States  v.  Olsen, 
57  Fed.  584 — The  Three  Friends,  78  Fed. 
175 — The  Santo  Domingo,  115  Fed.  447 — 
The  Ben  B,  67  C.  C.  A.  291,  134  Fed.  785— 
United  States  v.  Athens  Armory,  35  Ga. 
867 — Our  House  No.  2  y.  State.  4  G.  Greene, 
176 — Norrls  v.  Doniphan,  4  Met.  (Ky.)  390 
— ^Williams  y.  Delano,  165  Mass.  14,  28  N. 
B.  1122 — Campbell  v.  State,  1   W.  Va.   171. 

Torts  generally. 

396.  A  libel  in  personam  for  marine  tort 
has  been  maintained.  The  Apollon,  9 
Wheat.  362,  6:  111 
Cited  in  Manro  v.  Almeida,  10  Wheat  487.  6 

L.  ed.  372 — Waring  v.  Clarke,  5  How.  487,  12 
L.  ed.  248 — ^New  Jersey  Steam  Nay.  Co.  y. 
Merchants'  Bank,  6  How.  436,  12  L.  ed.  605 
— Steele  v.  Thacher,  1  Ware,  97,  Fed.  Cas. 
No.  13,348 — Price  v.  Thorton,  10  Mo.  188. 

397.  The  courts  of.  the  United  States,  as 
courts  of  admiralty,  have  jurisdiction  in 
cases  of  maritime  torts  in  personam  as  well 
as  in  rem.  Manro  y.  Almeida,  10  Wheat. 
473,  6:369 
Cited  in  Ramsay  y.  Allegre,  12  Wheat.  630,  6 

L.  ed.  752 — Sundry  African  Slaves  y.  Mad- 
razo,    1    Pet.    134,    7    L.    ed.    84 — Waring    v. 


Clarke,  5  How.  486,  12  L.  ed.  248 — New  Jer- 
sey Steam  Nay.  Co.  y.  Merchants*  Bank,  6 
How.  432,  12  L.  ed.  503 — ^The  Commeree 
(Commercial  Transp.  Co.  ▼.  Fitzhugh)  1 
Black,  581,  17  L.  ed.  110— The  Belfast  (The 
.  Belfast  V.  Boon)  7  Wall.  643,  19  L.  ed.  272 
— Camden  &  A.  R.  Transp.  Co.  y.  The  I^tty, 
Fed.  Cas.  No.  2,337a — The  Lotty,  Olcott,  331, 
Fed.  Cas.  No.  8,524 — ^The  Martha  Anne,  Ol- 
cott, 20,  Fed.  Cas.  No.  9,146 — New  Ens^land 
Ins.  Co.  y.  Detroit  &  C.  Steam  Nav.  Co.  10 
Am.  L.  Reg.  N.  S.  385,  Fed.  Cas.  No.  10.154 
— ^Thurber  y.  The  Fannie,  8  Ben.  435,  Fed. 
Cas.  No.  14,014 — Willard  v.  Dorr,  3  Mason, 
93,  Fed.  Cas.  No.  17,679— United  States  v. 
Burlington  &  H.  G.  Ferry  Co.  21  Fed.  338 — 
Dole  V.  Merchants'  Mut  M.  Ins.  Co.  51  Me. 
477. 

398.  For  redress  of  torts  committed  on 
the  high  seas  or  on  navigable  waters,  the 
courts  of  admiralty  may  proceed  in  per- 
sonam; and,  when  the  cause  of  injury  is  the 
subject  of  a  maritime  lien,  may  also  pro- 
ceed in  rem.  Galena,  D.  D.  &  M.  Packet  Co. 
v.   Rock   Island   Bridge    (The  Rock   Island 

Bridg^e)  6  Wall.  213,  18:  753 

Cited  In  Lottawanna  (Rodd  v.  Heartt)  21 
Wall.  598,  22  L.  ed.  669 — Re  Fassett,  142 
U.  S.  485,  35  L.  ed.  1089,  12  Sup.  Ct.  Rep. 
295— The  J.  E.  Rumbell,  148  U.  S.  11,  37 
L.  ed.  347,  13  Sup.  Ct  Rep.  498 — Moran  v. 
Sturges,  164  U.  S.  282,  38  L.  ed.  990,  14 
Sup.  Ct.  Rep.  1019 — ^The  Arkansas,  5  Mc- 
Crary,  868,  17  Fed.  386— The  F.  &  P.  M. 
No.  2,  33  Fed.  614 — Milwaukee  v.  The  Cur- 
tis, 3  U.R.A.  712,  37  Fed.  705 — Boston  y. 
Crowley,  38  Fed.  204 — Seabrook  v.  A  Raft 
of  Railroad  Cross-Ties,  40  Fed.  698 — ^The 
Oregon,  42  Fed.  79 — Hill  v.  Essex  County, 
45  Fed.  261 — ^The  John  C.  Sweeney,  55  Fed. 
543 — Atlantic  Works  v.  The  Glide,  157  Mass. 
528,  34  Am.  St.  Rep.  305,  33  N.  B.  163 — 
John  Spry  Lumber  Co.  v.  The  C.  H.  Green, 
76  Mich.  327,  43  N.  W.  576. 

399.  Wherever  a  maritime  lien  arises,  the 
injured  party  may  pursue  his  remedy, 
whether  for  a  breach  of  a  maritime  contract 
or  for  a  marine  tort,  by  a  suit  in  rem,  or 
by  a  suit  in  personam,  at  his  election.  The 
Belfast  v.  Boon  (The  Belfast)  7  Wall.  624, 

19:  266 
Cited  in  Kalorama  (Pendergast  v.  The  Kalo- 
rama)  10  Wall.  210,  19  L.  ed.  942 — The  Cus- 
ter (Pendergast  v.  The  General  Custer)  10 
Wall.  217,  19  L.  ed.  945 — American  S.  B.  Co. 
y.  Chase,  16  Wall.  533,  21  L.  ed.  372— The 
Atlas  (Phceniz  Ins.  Co.  v.  The  Atlas)  93  U. 
S.  316,  23  L.  ed.  866 — New  England  Mnt. 
M.  Ins.  Co.  y.  Dunham,  3  Cliff.  336,  Fed. 
Cas.  No.  10,156. 

399a.  In  cases  in  admiralty  for  maritime 
torts  the  vessels  are  primarily  considered  as 
having  committed  the  offense,  whether  it  is 
malum  prohibitum  or  malum  in  se.  The 
Palmyra,  12  Wheat.  1,  6:  531 

Cited  in  The  John  G.  Stevens,  170  U.  8.  121, 

42   L.   ed.   973,   18   Sup.   Ct.   Rep.   644 — ^The 

BarnsUble,    181   U.   S.   467,  46   L.  ed.   957, 

21  Sup.  Ct  Rep.  684. 

400.  Personal  injuries  sustained  by  a  pas* 
senger  on  shipboard,  due  to  the  carrier's 
negligence,  give  rise  to  a  cause  of  action, 
which  may  be  prosecuted  by  a  libel  in  rem 
against  the  ship;  and,  if  the  libel  is  sus- 
tained, the  decree  may  be  enforced  in  rem^ 
as    in   other   cases   where   a   maritime   lien 
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arises.    The    City    of    Panama    v.    Phelps 
(The  City  of  Panama)     101    U»    S.    453, 

25:  1061 
died  In  Tbe  ▲.  Heaton,  43  Fed.  595 — ^The 
Willamette,  31  L.R.A.  720,  18  C.  C.  A.  371, 
44  TJ.  a.  App.  26,  70  Fed.  879 — ^Tbe  Anaces, 
34  a  C.  A.  560.  93  Fed.  242-~Tbe  Marlon 
Cbncott,  95  Fed.  689. 

Collision  cases. 

See   also   supra,   180,   192,   387a;    Col- 
lision, 358;  Maritime  Liens,  66. 

401.  Suit  in  rem  against  the  vessel  re- 
spooBible  lor  a  collision  is  a  proper  method 
of  proceeding  by  the  owner  of  the  vessel  in- 
inred  to  recover  for  the  loss.  Peters  v. 
Warren  Ins.  Co.  14  Pet.  99,  10:  371 
OUed  In  New  Jersey  Steam  Nav.  Co.  v.  Mer^ 

diants'  Bank,  6  How.  436,  12  L.  ed.  505. 

402.  A  claim  for  damages  occasioned  by 
eoUiBion  of  vessels  at  sea  may  be  enforced  in 
the  admiralty  by  a  proceeding  in  rem,  ex- 
cept where  the  vessel  is  the  property  of  the 
United  States.  The  Siren  v.  United  States 
(The  Siren)  7  Wall.  152,  19;  129 
CMed  In  Tbe  John  G.  Stevens,  170  U.  S.  117, 

42  L.  ed.  971,  18  Sup.  Ct.  Rep.  544. 

d.  Seisnare  and  Custody  of*the  Res, 

Jurisdiction  of  State  Court,  see  supra,  54. 
in  Confiscation  Proceedings,  see  Confiscation 

and  Sequestration,  III.  f. 
Retention   of  Custody  to  Await   Claim   by 

Real  Owner,  see  Courts  296. 
Custody    and   Sale   of   Property    Seized   for 

Violation  of  Custom  Laws,  see  Duties, 

XII.  c  2. 
See  also  supra,  104. 

403.  In  a  proceeding  in  rem  the  thing  in 
litigation  must  be  pliu^ed  in  the  custody  of 
the  law,  and  cannot  be  delivered  to  either 
party  except  on  sufficient  security.  Jen- 
nings V.  Carson,  4  Cranch,  2,  2:  531 
Cited  In  Averill  v.  Smith,  17  Wall.  93,  21  L. 

ed.  616 — Cusblng  v.  Laird.  107  U.  S.  78,  27 
I*,  ed.  394.  2  Sup.  Ct.  Rep.  196 — ^The  Bollna, 
1  Oalt.  81,  Fed.  Cas.  No.  1,608 — Burke  v. 
Trevltt,  1  Mason.  100,  Fed.  Cas.  No.  2,163— 
The  Celestlne.  1  Blss.  7.  Fed.  Cas.  No.  2,541 
— Fay  V.  Montgomery,  1  Curt.  C.  C.  269, 
Ffed.  Caa.  No.  4,709 — Jones  v.  The  Richmond, 
Fed.  Cas.  No.  7,492 — The  Phebe,  1  Ware, 
3e4,  Fed.  Cas.  No.  11.066 — ^The  Robert  Ful- 
ton. 1  Paine,  626,  Fed.  Cas.  No.  11,890— 
United  States  v.  Tbe  Pitt,  2  Wheeler,  605, 
Fed.  Caa.  No.  16.052— The  Young  America, 
30  Fed.  791 — Tbe  Frank  Vanderkercben.  87 
Ffd.  T65 — Rio  Grande  v.  Otis,  32  Pblla.  Leg. 
Int.  258. 

404.  Before  judicial  cognizance  can  at- 
tach under  the  judiciary  act  of  September 
24,  1789,  §  9,  of  a  forfeiture  in  rem,  there 
must  be  a  seizure  within  the  district.  The 
Ann,  9  Cranch,  289,  3:  734 
Ctted  In  Dobbin's   Distillery  v.  United   States, 

96  U.  S.  396,  24  L.  ed.  637— Tbe  Fldellter, 
1  Abb.  (U.  S.)  578,  Fed.  Cas.  No.  4,755— 
Hall  ▼.  Warren,  2  McLean.  333,  Fed.  Cas. 
Ho.  5.952— The  May,  6  Bias.  244,  Fed.  Cas. 
No  9,330— Tbe  Sliver  Spring,  1  Sprague, 
852  Fed.  Cas.  No.  12.858— United  States  v. 
92  'Barrels  of  Rectified  Spirits,  8  Blatcbf. 
482,  Fed.  Caa.  No.  15,892— Tbe  Washington, 


4  Blatcbf.  102,  Fed.  Cas.  No.  17,221— United 
States  V.  One  Raft  of  Timber,  5  Hughes,  409, 
13  Fed.  799— Tbe  Idaho,  29  Fed.  192— Tbe 
Snow  Drop,  30  Fed.  80 — The  Young  Ameri- 
ca, 30  Fed.  791 — Re  Moore,  66  Fed.  950. 

405.  The  distinguishing  and  characteristic 
feature  of  a  suit  in  admiralty  is  that  the 
vessel  or  thing  proceeded  against  is  seized 
and  impleaded  as  the  defendant,  and  is 
judged  and  sentenced  accordingly.  Tlie 
Moses  Taylor  v.  Hammons  (The  Moses  Tay- 
lor) 4  Wall.  411,  18;  397 
Cited  In  Tbe  Missouri,  3  Ben.  517,  Fed.  Caa 

No.  9,652— -Tbe  Selt,  8  Blss.  347,  Fed.  Cas. 
No.  12,649— Daily  v.  Doe,  3  Fed.  916. 

406.  In  courts  of  admiralty,  a  libel  in 
personam  may  be  maintained  for  any  cause 
within  their  jurisdiction,  wherever  a  mo- 
nition can  be  served  upon  the  libelee,  or  an 
attachment  made  of  any  personal  property 
or  credits  of  his.  Re  Louisville  Underwrit- 
ers, 134  U.  S.  488,  10  Sup.  a.  Rep.   587, 

33:  991 
Cited  In  Workman  v.  New  York,  179  U.  S.  573, 
45  L.  ed.  325,  21  Sup.  Ct.  Rep.  212— Slocum 
V.  Western  Assur.  Co.  42  Fed.  236— Tbe  L. 
B.  X.  88  Fed.  293 — Rellly  v.  Pblladelpbia 
ft  B.  Co.  109  Fed.  350. 

407.  In  order  to  constitute  a  valid  seizure, 
so  as  to  entitle  the  party  to  the  proceeds  of 
a  forfeiture,  there  must  be  an  open,  visible 
possession  claimed,  and  authority  exercised, 
under  the  seizure.  The  Josef  a  Segunda,  10 
Wheat.  312,  6:  329 

408.  Jurisdiction  of  an  action  by  a  ship- 
owner to  obtain  the  benefit  of  the  statutory 
limitation  of  liability  is  secured  by  the 
court  getting  actual  possession  of  the  fund 
to  be  apportioned  among  the  claimants.  Re 
Slayton,  105  U.  S.  451,  26:  1066 
Cited  in  Providence  &  N.  Y.  S.  S.  Co.  v.  Hlli 

Mfg.  Co.  109  U.  S.  598,  27  L.  ed.  1045,  3 
Sup.  Ct.  Rep.  379 — Re  Morrison  (Morrison  v. 
District  Court)  147  U.  S.  33,  37  L.  ed.  67, 
13  Sup.  Ct.  Rep.  246— Tbe  H.  F.  Dlmock,  52 
Fed.  599 — Tbe  Sacramento,  131  Fed.  374. 

409.  Admiralty  courts  of  this  country 
administer  foreign  law,  and  the  filing  of  the 
libel  in  the  district  court  here  secures  the 
same  lien  on  the  ship  as  if  the  libel  were 
filed  in  the  foreign  jurisdiction.  The  Mnggie 
Hammond  v.  Morland  (The  Maggie  Ham- 
mond) 9  Wall.  435,  19:  772 
Cited  in  Ex  parte  Easton,  95  U.  S.  76,  24  L. 

e^^  876 — ^The  Avon,  Brown,  Adm.  184,  Fed. 
Caa.  No.  680 — Tbe  Becberdass  Ambaidass,  1 
Low.  Dec.  570,  Fed.  Cas.  No.  1,203— The 
Champion,  Brown,  Adm.  532,  Fed.  Cas.  No. 
2,583 — Francis  v.  The  Harrison,  Fed.  Caa. 
No.  5,038 — Tbe  Kate  Tremalne,  5  Ben.  64, 
Fed.  Cas.  No.  7.622— The  Pawashick,  2  Low. 
Dec.  148,  Fed.  Cas.  No.  10.851— The  Union 
Express,  Brown,  Adm.  543,^  Fed.  Cas.  No. 
14,364 — Re  Insurance  Co.  22  Fed.  115— Tbe 
Augustine  Kobbe,  37  Fed.  700— Pouppirt  v. 
Elder  Dempster  Shipping,  122  Fed.  987. 

In  prize  cases. 

410.  Possession  of  the  ree  in  a  sovereign 
gives  jurisdiction  to  his  courts,  and,  if  law- 
fully acquired,  is  not  devested  by  the  res 
being  taken  by  the  captors  into  a  neutral 
port.  Hudson  v.  Guestier,  4  Cranch,  293, 
*^  2: 625 
Cited  in  Jecker  v.  Montgomery,  13  How.  516, 
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14  L.  ed.  248 — Hilton  v.  Guyot,  159  U.  8. 
107,  40  L.  ed.  110,  16  Sup.  Ct.  Rep.  139— 
The  Arabella,  2  Gall.  369,  Fed.  Cas.  501 — 
The  Bollna,  1  Gall.  81,  Fed.  Cas.  No.  1,608— 
The  Hiawatha,  Blatchf.  Prize  Cas.  10,  Fed. 
Cas.  No.  6,451 — The  Inylncible,  2  Gall.  86, 
Fed.  Cas.  No.  7,054 — Stoughton  ▼.  Taylor 
(Juando  ▼.  Taylor)  2  Paine,  678,  Fed.  Cas. 
No.  7,558— The  Sarah  Starr,  Blatchf.  Prize 
Cas.  83,  Fed.  Cas.  No.  12,352 — Paj^  ▼.  Len- 
nox, 15  Johns.  174 — Cherlot  •  v.  Foussat,  3 
Binn.  261. 

411.  Although  property  may  be  con- 
demned in  the  courts  of  the  captor  while 
lying  in  a  neutral  country,  it  can  be  so 
adjudicated  only  while  the  possession  of  the 
captor  remains;  for  if  it  be  devested  in  fact, 
or  by  operation  of  law,  that  possession  is 
gone  which  can  alone  sustain  the  jurisdic- 
tion. A  fortiori,  where,  the  property  is 
already  in  the  custody  of  the  neutral  tri- 
bunal, and  the  title  is  in  litigation,  then  no 
other  foreign  court  can,  by  its  adjudication, 
rightfully  take  away  its  jurisdiction  or 
forestall  and  defeat  its  judgment.  The 
Santissima  Trinidad,  7  Wheat.  283,  5:  454 
Cited  in  The  Siren  (The  Siren  y.  United  States) 

7  Wall.  161,  19  L.  ed.  133— Miller  v.  United 
States  (Page  v.  United  States)  11  Wall. 
307.  20  L.  ed.  145— The  Florida  (Collins  v. 
The  Florida)   101  U.  S.  42,  25  L.  ed.  899. 

412.  Where  a  captor  is  justified  in  selling 
a  captured  ship  instead  of  sending  her  in 
for  adjudication,  a  prize  court  has  jurisdic- 
tion without  having  possession  of  the  prize. 
Jecker     v.     Montgomery,     13     How.     498, 

14:240 
Cited  in  Jackson  v.  The  Magnolia,  20  How. 
328.  15  L.  ed.  923 — United  States  v.  Weed, 
5  Wall.  69,  18  L.  ed.  533 — Stewart  v.  United 
States,  1  Ct.  CI.  120 — Root  v.  United  States, 
9  Ct.  CI.  223— The  Advocate,  Blatchf.  Prize 
Cas.  143,  B>d.  Cas.  No.  94 — ^The  Edward 
Barnard,  Blatchf.  Prize  Cas.  122,  Fed.  Cas. 
No.  4,291— The  Hiawatha,  Blatchf.  Prize 
Cas.  8,  Fed.  Cas.  No.  6,451 — The  Prince 
Leopold,  Blatchf.  Prize  Cas.  90,  Fed.  Cas. 
No.  11,428 — ^The  Zavalla,  Blatchf.  Prize  Cas. 
173,  Fed.  Cas.  No.  18,203. 

Ijoss  or  abandonment  of  custody. 

413.  A  valid  seizure  and  actual  control 
of  the  res  give  jurisdiction  of  the  subject- 
matter,  and  an  accidental,  fraudulent,  or 
improper  removal  of  it,  or  a  delivery  to  the 
party  upon  security,  or  upon  an  order  in 
violation  of  statute,  does  not  destroy  juris- 
diction. The  Rio  Grande  v.  Otis  (The  Rio 
Grande)  23  W^all.  458,  23:  158 
Cited  in  The  E.  W.  Gorgas,  10  Ben.  473,  Fed. 

Cas.  No.  4,585 — The  Young  America,  30  I^'ed. 
791 — The  Ilungarla,  41  Fed.  112 — The 
Queen  of  the  Pacific,  61  Fed.  214 — Manley 
V.  Park.  62  Kan.  561,  64  Pac.  28— Gould 
V.  .Tacohson,  58  Mich.  292,  25  N.  W.  194 
— Baltimore  &  O.  R.  Co.  v.  Pittsburg,  W. 
ft  K.  R.  Co.  17  W.  Va.  840. 

414.  If  a  seizure  within  the  district  by  a 
collector  be  voluntarily  abandoned  and  the 
property  be  restored  before  the  libel  or  in- 
formation is  filed  and  allowed,  the  district 
court  has  not,  under  the  judiciary  act  of 
September  24,  1789,  §9,  jurisdiction  of  the 
cause.  The  Ann,  9  Cranch,  289,  3:734 
Cited  in  The  Rio  Grande   (The  Rio  Grande  v. 

Otis)    23    Wall.    464,    23    I^.    ed.    159— The 


Fideliter  v.  United  States,  1  Sawy.  165. 
Fed.  Cas.  No.  4,755 — The  Rio  Grande  T. 
Otis,  32  Phila.  Leg.  Int.  258. 

e.  Band  or  StipuUUian  for  Value, 

Jurisdiction  of  State  Court,  see  supra,  86. 
Intervening  Petition    in,   see   supra,   363. 
Jurisdictional  Amount  on  Appeal,  see  Ap- 
peal   and    Error,    499,    501. 
Effect    of   Appeal,    see   Appeal    and   Error, 

2770-2772. 
Noninterference   on   Appeal    with    Lien    of 

Decree  against  Stipulators,  see  Appeal 

and  Error,  3736. 
Reducing  Amount   of   Decree   in   Excess   of 

Stipulation,  see  Appeal  and  Error,  5274. 
Raising    Objection    on    Second    Appeal    to 

Name  Signed  to  Stipulation,  see  Appeal 

and   Eripr,   5645. 
Due  Process   in  Judgment  against  Surety, 

see  Constitutional  Law,  716,  717. 
Costs  against  Stipulators,  see  Costs,  64. 
Measure  of  Recovery  on,  see  Damages,  VI. 

b,  5. 
Impairment    of    Security    as    Ground    for 

Equity,  see  Equity,  7. 
Interest  on   Bond,  see  Interest,   107. 
Joint     Judgment     Against     Principal     and 

Sureties    in,    see    Judgment,    28. 
Conclusiveness  of   Stipulation  as   to  Value, 

see  Judgment,  547. 
Liability  of  Firm   on   Bond  Signed  by  one 

Partner,  see  Partnership,  50. 
Riglit  to  Claim  Interest  on  Captured  Prop- 
erty under,  see  Prize  and  (Japture,  243. 
See  also  Shipping,  414. 

415.  The  giving  of  a  legal  bond  whollv 
releases  a  vessel  from  the  lien  of  a  libel. 
United  States  v.  The  Haytian  Republic 
(The  Haytian  Republic)  154  U.  S.  118,  14 
Sup.  Ct.  Rep.  992,  38:  930 
Cited  in  The  Mutual,  78  Fed  .144. 

415a.  The  giving  of  a  satisfactory  bond 
according  to  the  provision  of  the  lien  law 
of  New  York  of  April  24,  1862,  discharges 
the  ship  from  a  lien  for  repairs  made  and 
materials  furnished.  Poole  v.  Tyler  (The 
Edith)  94  U.  S.  518,  24:  167 

416.  A  stipulation  taken  in  admiralty 
proceedings  for  the  property  subject  to  con- 
demnation is  considered  as  a  substitute  for 
the  property  itself.  The  Palmyra,  12 
Wheat  1,  6:  531 
Cited  in   Wanata    (The  Wanata  v.   Avery)    95 

U.  S.  611,  24  L.  ed.  464— United  States  ▼. 
Ames,  99  U.  S.  36,  25  L.  ed.  298 — ^The 
Frank  Vanderkerchen,  87  Fed.  765 — ^Tho 
Cleveland,  98  Fed.  032 — Braithwaite  ▼. 
Jordan.  5  N.  D.  212,  31  L.R.A.  246,  65  N. 
W.  701 — Mitchell  v.  Chambers.  43  Mich. 
159.  38  Am.  Rep.  167,  5  N.  W.  57— Bart- 
lett  V.  Spicer,  75  N.  Y.  532. 

417.  Whenever  a  stipulation  is  taken  in 
admiralty  for  the  property  subjected  to 
legal  process  and  condemnation,  the  stipula- 
tion IS  deemed  a  mere  substitute  for  the 
thing  itself,  leaving  to  the  court  its  usual 
power  to  require  n«w  or  further  stipula- 
tions. The  Wanata  v.  Avery  {T\\e  Wanata) 
95  U.  S.  600,  24:  461 
Cited  in  United  States  v.  Ames,  99  U.  B.   36, 
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25  L.  ed.  298 — Re  Morrison  (Morrison  v. 
District  Court)  147  U.  S.  35,  37  L.  ed.  68. 
13  Sup.  Ct.  Rep.  246 — The  Haytlan  Republic, 
8  C.  C.  A.  185,  15  i:.  S.  App.  288,  59  Fed. 
478— Brftlthwalte  v.  Jordan,  5  N.  D.  236, 
31  L.R.A.  254,  65  N.  W.  701. 

418w  Where  proi>erty  is  seized  in  admir- 
alty as  forfeited,  and  a  bond  is  given  for 
its  return  to  claimant,  such  bond  becomcH 
'he  substitute  for  the  property.  In  case 
the  property  is  condemned,  the  remedy  is 
transferred  from  the  property  to  the  bond. 
Uniteil  States  v.  Ames,  99  U.  S.  35, 

25:  295 
Cited  In  Re  Morrison  (Morrison  v.  District 
rourt)  147  U.  S.  35,  37  L.  ed.  68,  13  Sup. 
rt.  Rep.  246— •The  Ilaytlan  Republic, 
crnlted  States  ▼.  The  Ilaytlan  Republic) 
l.VI  r.  S.  126.  38  L.  ed.  033.  14  Slip.  Ct. 
Rep.  992 — The  Oregon,  158  V.  8.  211,  39 
1^  ed.  954.  15  Sup.  Ct.  Rep.  804 — The  Doris 
Echkoff,  30  Fed.  141— The  Haytlan  Ropnb- 
lir.  s  V.  C.  A.  184,  15  U.  S.  App.  288.  59 
Fr-d.  478 — Clark  ▼.  505,000  Feet  of  Lumber, 
12  i\  C.  A.  631,  24  V.  8.  App.  509,  65  Fed. 
1MI>— Munks  ▼,  Jackson,  13  C.  C.  A.  644, 
2f»  r.  S.  App.  482,  66  Fed.  574— The  Frank 
Vaoderkerchen,  87  Fed.  765 — The  Cleveland 
i*H  Fed.  632 — Bralthwalte  v.  Jordan, 
5  X.  D.  207,  31  L.R.A.  244,  65  N.  W.  705 
—Mitchell  V.  Chambers,  43  Mich.  159,  38 
Am.  Rep.  167,  5  N.  W.  57. 

419.  An  appeal  bond  may  be  treated  as 
an  admiralty  stipulation,  and  all  sums  due 
tV  liliellants  for  costs  and  interest,  over 
an*i  above  the  stipulation  for  costs,  may 
^^  collected  from  the  sureties  on  that  bond. 
T!if»  Wanata  v.  Avery  (The  Wanata)  95 
r.  S.  600.  24:  461 
Citrd  in  The  Sydney,  47   Fed.   262— Munks  v. 

JarkFon.  13  C.  C.  A.  644,  29  U.  S.  App.  482, 
66  Fed-  574 — Bralthwalte  v.  Jordan,  5  N. 
D.  207.  31  L.-R.A.  244,  65  N.  W.  701. 

420.  Libellants  who  have  recovered  judg- 
m-^nt  in  an  admiralty  suit  against  stipu- 
lators for  value  and  the  sureties  on  an  np- 
P«'jI  bond  are  general  creditors  by  judg- 
ment fjf  personam  of  the  sureties.  The 
jilgments  are  money  judgments  upon  which 
?t  inula  tors  for  value  cannot  be  required  to 
''hru*  the  property  into  court.  Re  Phillips, 
131  U.  S-  clxvii.  Appx.  and  25:  781 

421.  The  allowance  of  an  amendment  in  a 
^^  of  collision  by  dismissing  the  libel  as 
t"  the  pilot,  but  sustaining  it  as  against 
tlw  Yemel  and  the  master,  or  owner,  is  not 
injurious  to  the  sureties  in  the  bond  given 
for  the  property,  as  their  liability  is  neither 
tnerva«ed  nor  diminished.  Newell  v.  Norton, 
3  Wall.  257,  18:  271 
CiU4  in  The  Oregon,  158  U.  S.  206,  39  L.  ed. 

552,  15  Snp.  Ct.  Rep.  804 — The  Favorite, 
1  Bias.  528.  Fed.  Cas.  No.  4,606 — The 
Hassle  Jones,  1  Filpp.  636,  Fed.  Cas.  No. 
84M7 — The  Coroaal,  19  Fed.  655 — Waldrop 
T.  WolflF,  114  Qa.  615,  40  S.  E.  830. 

422.  Where  a  libel  ia  filed  against  a 
Tf«<«.>!  for  loss  of  a  cargo,  and  a  stipulation 
t»  substituted  in  the  district  court  in  lien 
of  one  previously  filed,  the  substituted  in- 
•trument  becomes  the  only  operative  stipu- 
Litj->n  for  value,  and  a  judgment  may  be 
f-ntered    in    the    circuit    court    against    the 


stipulators.  An  appeal  from  the  district 
court  to  the  circuit  court  carries  up  the 
whole  fund.  Pearce  v.  Germania  Ins.  Co. 
(The  Lady  Pike)  96  U.  S.  461,  24:  672 

423.  The  libellant  in  a  collision  case  is 
not  entitled,  as  against  stipulators  for  value, 
to  interest  on  the  sum  recovered,  where  it 
was  the  full  amount  of  the  loss.  The  Ann 
Caroline  v.  Wells  (The  Ann  Caroline)  2 
Wall.  538,  17:  833 

424.  The  owner  of  a  ship,  who  has  pro- 
cured her  release  from  attachment  upon  an 
appraisement  and  stipulation,  cannot  in- 
sist a/terwards  that  the  ship  is  of  less  than 
tliat  value  in  his  hands,  or  that  he  has  dis- 
charged other  liens  diminishing  the  value, 
for  which  the  owners  were  personally  liable 
in  solido  in  the  first  instance.  The  Virgin 
v.  Vyfhius,  8  Pet.  538,  8:  1036 

425.  Libel lanta  who  have  recovered  judg- 
ment in  an  admiralty  suit  against  stipu- 
lators for  value  and  on  an  appeal  bond, 
after  execution  thereon  returned  unsatisfied, 
can  resort  to  some  other  proper  court  to 
reach  any  property  which  the  debtors  may 
have.  Re  Phillips,  131  U.  S.  clxvii.  Appx. 
and  25:  781 

What  will  avoid  stipnlation. 

426.  A  mere  change  in  the  name  of  the 
libellant — as,  by  substituting  the  real  party 
in  interest  for  the  nominal  party — will  not 
avoid  a  stipulation  in  admiralty  as  against 
the  sureties.  The  Beaconsfield,  158  U.  S. 
303,  15  Sup.  Ct.  Rep.  860,  39:  993 
Cited  in  The  lona,  20  C.  C.   A.  264,   52  U.   S. 

App.  199,  20  Fed.  930 — The  Livingstone, 
104  Fed.  922 — Falrgrleve  v.  Marine  Ins.  Co. 
50  C.  C.  A.  290,  112  Fed.  367. 

Recalling  vessel  or  property  released. 

427.  The  property  released  cannot  l)e  re- 
called after  it  has  been  condemned  and  the 
libellants  have  proceeded  to  final  judgment 
against  the  principal  and  sureties  in  the 
bond  given  for  its  relea.se.  United  States 
v.  Ames,  99  U.  S.  35,  25:  295 
Cited  In  The  Three  Friends   (United  States  v. 

The  Threo  Friends)  166  U.  S.  68,  41  L.  ed. 
920,  17  Sup.  Ct.  Rep.  405. 

428.  Where  a  fraudulent  appraisement 
has  been  had,  or  a  fraudulent  or  illegal 
bond  has  been  given,  in  an  admiralty  pro- 
ceeding, the  court  has  tlie  power  to  recall 
the  vessel  for  the  purpose  of  requiring  an 
honest  appraisement  and  exacting  a  legal 
bond.  United  States  v.  The  Hayticin  Re- 
public (The  Haytian  Republic)  154  U.  S. 
118,  14  Snp.  Ct.  Rep.  992,  38:  930 
Cited  In  The  Cleveland,  98  Fed.  032 — Bralth- 
walte V.  Jordan,  5  N.  D.  212,  31  L.R.A. 
246.  65  N.  W.  701. 

429.  The  release  on  bond  of  a  vessel 
charged  with  liability  to  forfeiture  under 
U.  S.  Rev.  Stat.  §  5283,  U.  S.  Comp.  Stat. 
1901,  p.  3599,  before  answer  or  hearing  and 
against  the  objection  of  the  United  States, 
when  this  may  result  in  a  hostile  expedi- 
tion against  a  friendly  power,  should  not 
be  allowed;  and  if  such  an  order  of  re- 
lease   is     improvidently    made,     the    vessel 
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should  be  recalled.  United  States  ▼.  The 
Three  Friends  (The  Three  Friends)  166 
U.  S.  1,  17  Sup.  a.  Rep.  495,  41 :  897 

430.  Where  the  court  of  admiralty  has 
parted  with  the  possession  of  the  property 
upon  bail  -or  stipulation,  and  it  is  neces- 
sary to  retake  the  property  into  the  custody 
of  the  court,  the  proper  process  against  any 
person  not  a  party  to  the  stipulation,  but 
who  is  alleged  to  have  the  actual  or  con- 
structive possession,  is  a  monition,  and  not 
an  execution,  in  the  first  instance.  The 
Gran  Para,  10  Wheat.  497,  6:  375 
Cited  in  United  States  v.  Mackoy.  2  Dill.'  306, 

Fed.  Cas.  No.  15,696 — Bralthwaite  y.  Jor- 
dan, 5  N.  D.  256,  31  L.R.A.  260.  65  N.  W. 
701. 

/.  Attachment, 

Attachment  in  State  Court,  see  supra,  62, 
63. 

Place  of  Attachment,  see  supra,  102. 

Attachment  in  Other  District,  see  supra, 
108,  109. 

Condemnation  of  Property  Attached,  see  in- 
fra, 543. 

Reviewability  of  Decree,  see  Appeal  and  Er- 
ror, 224. 

See  also  supra,  54,  100,  192,  372,  375,  406; 
infra,  461. 

431.  An  attachment  is  in  the  nature  of, 
but  not,  strictly  speaking,  a  proceeding  in 
rem,  since  that  only  is  a  proceeding  in 
rem  in  which  the  process  is  to  be  served  on 
the  thing  itself.  If  the  defendant  appears, 
it  becomes  mainly  a  suit  in  personam. 
Cole  V.  Cunningham,  133  U.  S.  107,  10  Sup. 
Ct.  Rep.  269,  33:  o38 
Cited  in  Rigney  v.  Ri^ey,  127  N.  Y.  412,  24 

Am.  St  Rep.  462,  28  N.  B.  406. 

432.  Attachment  may  issue  against  goods 
and  chattels,  and  against  credits  and  effects 
in  the  hands  of  third  persons.  Manro  v.  Al- 
meida, 10  Wheat.  473,  6:  369 
Cited  in   Boyd   v.   Urquhart,   1    Spra^tie,   424, 

Fed.  Cas.  No.  1,750 — Lee  v.  Tbompson,  3 
Woods,  171.  Fed.  Cas.  No.  8,202— The  Al- 
pena, 7  Fed.  363 — The  L.  B.  X.  88  Fed.  293. 

433.  The  remedy  by  attachment  in  the  ad- 
miralty, in  maritime  cases,  applies  even 
where  the  same  goods  are  liable  to  the  proc- 
ess of  foreign  attacliment  issuing  from  the 
courts  of  common  law.  Manro  v.  Almeida, 
10  Wheat.  473,  6:  369 
Cited  in  Ward  v.  Chamberlain,  2  Black,  440. 

17  L.  ed.  325 — Miller  v.  United  States,  (Page 
V.  United  States)  11  Wall.  297,  20  L.  ed. 
142— Atkins  v.  Fibre  Dlslnte^.  Co.  18  Wall. 
303.  21  L.  ed.  844— Cushlng  v.  Laird,  107 
U.  S.  76,  27  L.  ed.  394,  2  Sup.  Ct.  Rep.  196 
— Atkins  V.  Fibre  DlslntegratloR  Co.  1  Ben. 
120,  Fed.  Cas.  No.  600— Atkins  v.  Fibre 
Disintegrating  Co.  7  Blatchf.  561.  Fed.  Cas. 
No.  602 — Clarke  v.  New  Jersey  Steam  Nav. 
Co.  1  Story,  537.  Fed.  Cas.  No.  2,859— 
Cushlng  V.  I^ird,  4  Ben.  80,  Fed.  Cas.  No. 
3,508 — Gardner  v.  Isaacson,  Abb.  Adm.  148, 
Fed.  Cas.  No.  5,230 — Manchester  v.  Hotch- 
kiss.  10  Am.  L.  Reg.  N.  S.  382.  Fed.  Cas. 
No.  9,004 — Mutual  Safety  Ins.  Co.  v.  The 
George,  Olcott,  97.  Fed.  Cas.  No.  9,981 — 
Beed   v.    Hussey,    Blatchf.    &    H.    534,    Fed. 


Cas.  No.  11,646 — Smith  v.  Miln.  Abb.  Adra. 
378,  Fed.  Cas.  No.  13.081— Steele  v.  Thacher. 
1  Ware.  97,  Fed.  Cas.  No.  13,348— Steam 
Stone   Cutter   Co.   v.  Sears,  20  Blatchf.   26, 

9  Fed.  10 — Price  v.  Thornton.  10  Mo.  138. 

434.  The  remedy  by  attachment  in  the 
admiralty  applies  to  the  case  of  a  piratical 
capture,  and  the  civil  remedy  is  not  merged 
in  the  criminal  offense.  Manro  v.  AlmtM<la, 
10  Wheat.  473,  6:  369 

435.  liens  under  state  statutes  enforce- 
able by  attachment  in  suits  in  jtersonam 
may  extend  to  liens  on  vessels  when  the 
proceedings  to  enforce  them  do  not  amount 
to  admiralty  proceedings  ^tn  rem,  or  other- 
wise conflict  with  the  Constitution  of  the 
United  States.  Johnson  v.  Chicago  &  P. 
Elevator  Go.  119  U.  S.  388,  7  Sup.  Ct.  Rep. 
254,  30: 447 

436.  It  seems  an  attachment  cannot  issue 
without  an  express  order  of  the  judge,  but 
it  may  be  issued  simultaneously  with  the 
monition.    Manro  v.  Almeida,  10  Wheat,  473, 

6:369 

437-9.  The  courts  of  the  United  States, 
proceeding  as  courts  of  admiralty  and  mari- 
time jurisdiction,  may  issue  the  process  of 
attachment  to  compel  appearance,  both  in 
cases  of  maritime  torts  and  contracts.  Man- 
ro V.  Almeida,  10  Wheat.  473,  6:  869 
Cited  in  Essler  v.  Worth,  Fed.  Cas.  No.  4,5}t3a 

— Poupplrt  V.  Elder  Dempster  Shipping,  122 

Fed.  988. 

g.  Pleading, 

Variance  between  Pleading  and  Proof,  see 
infra.  III.  i,  3. 

In  Suits  for  Forfeiture  for  Violation  of  In- 
ternal Revenue  Laws,  see  Internal  Rev- 
enue, 299. 

Waiver  of  Errors  in,  see  Pleading,  36. 

1.  Amendments, 

Amendment  on  Appeal,  see  Appeal  and  Er- 
ror, 4078-4086. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,  4429. 

Remanding  Case  to  Trial  Court  to  Permit 
Amendment,  see  Appeal  and  Error, 
5446-5454. 

See  also  supra,  368,  421. 

440.  An  informal  libel,  or  information  in 
rem,  may  be  amended  by  leave  of  the  court. 
The  Caroline  v.  United  States,  7  Cranch, 
496,  3:417 
Cited  in  The  Martha,  Blatchf.  ft  H.  166.  Fed. 

Cas.  No.  9.144 — United  States  v.  396  Bar- 
rels Distilled  Spirits.  Fed.  Cas.  No.  16,50^— 
McDonald  v.  Nebraska,  41  C.  C.  A.  284, 
101  Fed.  177 — Davis  v.  Adams.  42  C.  C.  A. 
408,  102  Fed.  525 — Graham  v.  Oregon  R.  & 
Nav.  Co.  134  Fed.  693 — Merriam  v.  Langdon, 

10  Conn.  472. 

441.  A  libel  may  be  amended  after  re- 
versal for  want  of  substantial  averments. 
The  Anne  v.  United  States,  7  Cranch,  570, 

3:442 
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442-4.  Piartiea  are  permitted,  wherever 
publie  justice  and  the  substantial  merits 
require  it,  to  introduce  new  allegations  and 
new  proofs.  The  Marianna  Flora,  11  Wheat. 
1>  6: 405 

445.  Where  merit  clearly  appears  on  the 
record,  it  is  the  settled  practice  in  admiralty 
proceedings  not  to  dismiss  the  libel,  but  to 
allow  the  party  to  assert  his  rights  in  a 
new  allegation,  proceedings  in  admiralty  be- 
ing conducted  according  to  the  principles  of 
the  civil  law.    The  Adeline,  9  Granch,  244, 

3:719 
DUUmomUhed    In    Crawford    t.    The    William 
Peon,    3   Wash.    C.    C.   488,   Fed.   Cas.   No. 
3,37a. 

Cited  In  Garland  y.  Dayfs,  4  How.  154,  11  L. 
ed.  918 — ^Liyerpool  ft  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.  120  U.  8.  447,  82  L.  ed. 
794.  9  Sap.  Ct  Rep.  460— The  Meteor,  Fed. 
Cas.  No.  9.498 — Re  Crowley,  1  Nat.  Bankr. 
ReiT.  518,  Fed.  Cas.  No.  11,644 — Clark  ▼. 
505,000  Feet  of  Lumber,  12  C.  C.  A.  63.3, 
24  U.  S.  App.  500,  66  Fed.  241— Pacific 
Coast  8.  8.  Co.  y.  Bancroft-Wbttney  Co. 
36  a  C.  A.  147,  04  Fed.  193— Dayls  v. 
Adama,  42  C.  C.  A.  498,  102  Fed.  625— 
Grabam  ▼.  Oregon  R.  ft  Nay.  Co.  184  Fed. 
693 — ^Bleme  y.  The  Triumpb,  2  Ala.  742. 

446.  The  libel  in  a  collision  case  may  be 
amended  in  the  district  court  by  dismissing 
it  as  to  the  pilot,  and  sustaining  it  as 
against  the  vessel  and  the  roaster,  or  owner. 
Newell  ▼.  Norton,  3  Wall.  257,  18:  271 
0iU4  In  Thorp  y.  Hammond,  12  Wall.  417,  20 

L.  ed.  422 — ^The  Fayorite,  1  Blss.  528,  Fed. 
Cas.  No.  4,696 — ^Richmond  v.  New  Bedford 
Copper  Co.  2  IjOw.  Dec.  317,  Fed.  Cas.  No. 
11,800 — United  States  y.  Mosely,  7  Sawy. 
268,  8  Fed.  690 — The  Corozal.  19  Fed.  655 
— ^The  George  Taulane,  22  Fed.  800 — Boden 
T.  Demwolf,  56  Fed.  847 — Dayis  y.  Adams, 
42  C.  C.  A.  498,  102  Fed.  525. 

447.  In  considering  the  improbabilities  of 
an  amended  answer  in  libel  for  collision,  the 
fact  that  the  original  answer  also  contained 
palpable  errors  was  accorded  weight.  The 
R.  L.  Mabey  v.  Atkins  (The  Mabey)  14 
Wall.  204,  20:  881 
Cited    In   The   Sunnyslde,    Brown,   Adm.   239, 

Fed.  Cas.  No.  13^620. 

448.  The  impaneling  of  a  jury  at  the  in- 
stance of  the  claimant  on  the  trial  of  a 
libel  charging  a  seizure  on  water  does  not 
amount  to  a  consent  that  the  libel  should 
stand  amended  to  correspond  with  the  proof 
that  the  seizure  was  in  fact  made  on  land. 
The  Sarah,  8  Wheat.  391,  5:  644 

449-^450.  If  the  amendment  is  made  in  the 
eireiiit  court,  the  cause  is  heard  and  ad- 
rad^eated  by  that  court,  and,  upon  appeal, 
uf  tius  court,  on  the  new  allegations.  The 
Marianna  Flora,  11  Wheat.  1,  6:  405 

9,  ZdSbel  or  Information. 

Anendment  of,  see  supra.  III.  g,  1. 

Ffa-st   Baising    Objections    on    Appeal,    see 

Appeal  and  Error,  4595. 
Wsiyer  of  Errors  in,  see  Appeal  and  Error, 


In  Suit  for  Forfeiture  for  Dlicit  Distilling, 
see  Internal  Revenue,  312,  312a. 

Arrest  of  Judgment  for  Defect  in,  see  Judg- 
ment, 1177. 

Writ  of  Prohibition  as  Substitute  for  Ex- 
ceptions to,  see  Prohibition,  9. 

Petition  under  Limited  Liability  Act,  see 
Shipping,   393,  401,  402,  407. 

See  also  supra,  129,  361. 

451.  A  libel  on  a  seizure,  in  its  terms  and 
in  its  essence,  is  an  information.  The  Sam- 
uel, 1  Wheat.  9,  4:  23 

452.  A  libel  on  a  seizure  need  not  have  all 
the  technical  precision  of  an  indictment  at 
common   law.     The   Samuel,    1    Wheat.    9, 

4:  23 

Cited  in  The  Merino,  9  Wheat.  401,  6  L.'cd. 
121 — Confiscation  Cases  (United  States  y. 
Clarke)  20  Wall.  110,  22  L.  ed.  324 — Amer- 
ican Ins.  Co.  y.  Johnson,  Blatchf.  ft  H.  15, 
Fed.  Cas.  No.  303 — United  States  y.  Arms 
ft  Ammunition,  Fed.  Cas.  No.  14,466a — Unit- 
ed States  y.  The  Paryntha  Dayis,  1  Cliff. 
535,  Fed.  Cas.  No.  16,003. 

453.  A  libel  of  information  does  not  re- 
quire all  the  technical  precision  of  an  indict- 
ment at  common  law.  Stating  a  charge  in 
the  alternative  is  good,  if  each  alternative 
constitutes  an  offense  for  which  the  thing  is 
forfeited.  The  Emily,  9  Wheat.  381,  6:  116 
Cited  In  United  States  v.  396  Barrels  Distilled 

Spirits,  Fed.  Cas.  No.  16,503. 

464.  The  technical  niceties  of  the  common 
law  are  not  regarded  in  admiralty  proceed- 
ings. It  is  sufficient  if  the  information  set 
forth  the  offense  so  as  to  bring  it  clearly 
within  the  statute  upon  which  the  infor- 
mation is  founded.  The  Merino,  9  Wheat. 
391,  6: 118 

Cited  In  Confiscation  Cases  (United  States  v. 
Clarke)  20  Wall.  Ill,  22  L.  ed.  324— Ameri- 
can Ins.  Co.  y.  Johnson,  Blatchf.  ft  H.  15, 
Fed.  Cas.  No.  303— The  Cherokee.  12  N.  Y. 
Legal  Obs.  36,  Fed.  Cas.  No.  2,639 — Walsh 
▼.  United  States,  3  Woodb.  ft  M.  348,  Fed. 
Cas.  No.  17,116. 

455.  In  the  courts  of  admiralty  if  a  libel- 
lant  propounds  with  distinctness  the  sub- 
stantive facts  upon  which  he  relies,  and 
prays,  either  specially  or  generally,  for  ap- 
propriate relief,  the  court  may  award  any 
relief  which  the  law  applicable  to  the  case 
warrants.  The  Gazelle,  128  U.  S.  474,  9 
Sup.  Gt.  Rep.  139,  32:  496 

456.  A- libel  must  aver  all  the  facts  and 
material  circumstances  which  constitute  the 
offense.      The    Anne    v.    United    States,    7  * 
Cranch,  570,  3:  442 
The  Caroline  v.   United   States,  7   Granch, 

496,  3: 417 

457.  A  libel  for  a  forfeiture  must  be  par- 
ticular and  certain  in  all  the  material  cir- 
cumstances which  constitute  the  offense. 
The  Anne  v.  United  States,  7  Cranch,  570, 

3:442 
The   Caroline  v.  United   States,   7   Granch, 
496,  3: 417 

Cited  in  The  Emily,  9  Wheat.  387,  6  L.  ed. 
117— United  States  v.  Weed,  5  Wall.  69.  18 
L.  ed.  533 — United  States  v.  Huckabee,  16 
Wall.  431,  21  U  ed.  463— Confiscation  Cases 
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(United  States  v.  Clarke)  20  Wall.  10«,  U2 
L.  ed.  323— United  States  v.  Mann,  95  U. 
S.  r>S«.  24  L.  ed.  533— United  States  v.  One 
Distillery,  4  Blss.  27,  Fed,  Cas.  No.  15,020 
— United  States  v,  300  Barrels  Distilled 
Spirits,  Fed.  Cas.  No.  16,503 — United  States 
y.  15  Barrels  of  Distilled  Spirits,  51  Fed. 
421— State  v.  Perry,  Wright  (Ohio)   671. 

458.  A  libel  need  not  allege  matters  of 
evidence  not  requisite  to  a  complete  and 
technical  description  of  the  offense.  United 
States  V.  The  Neurea,  19  How.  92, 

15:  531 

459.  It  is  not  necessary  that  an  informa- 
tion should  conclude  contra  formam  atatuti. 
The  Merino,  9  Wheat.  391,  6:  118 

460.  The  common-law  rule  that,  in  pro- 
ceedings for  penalties  or  forfeitures,  an 
allegation  that  the  act  charged  was  com- 
mitted in  violation  of  law  or  of  the  provi- 
sions of  a  particular  statute  will  not  justify 
condemnation,  unless,  independent  of  this  al- 
legation, a  case  is  stated  which  shows  that 
the  law  has  been  violated, — applies  to  in- 
formations in  admiralty  claiming  a  for- 
feiture, although  admiralty  will  not  follow 
the  mere  technicalities  of  the  common  law. 
The  Hoppet  v.  United  States,  7  Cranch, 
389,  3: 380 
Cited  in  The  Anne  v.  United  States,  7  Cranch, 

572,  3  L.  ed.  443— The  Merino,  0  Wheat. 
401,   0   L.   ed.    121 — United    States  v.   Weed, 

5  Wall.  08,  18  L.  ed.  533 — Confiscation 
Cases  (United  States  y.  Clarke)  20  Wall. 
110,  22  L.  ed.  324 — United  States  v.  Mann, 
95  U.  8.  686,  24  L.  ed.  533 — Friedenstein  v. 
United  States,  125  U.  S.  236,  31  L.  ed.  741, 
8  Sap.  Ct.  Rep.  838 — United  States  v.  The 
Little  Charles,  1  Brock.  350,  Fed.  Cas.  No. 
15,612 — United  States  v.  One  Distillery,  4 
Blss.  27,  Fed.  Cas.  No.  15.020 — United 
States  V.  The  Poryntha  Davis,  1  Cliff.  535, 
Fed.  Cas.  No.  16.003 — United  States  v.  78 
Cases  of  Books,  2  Bond,  273,  Fed.  Cas.  No. 
16,258— United  States  v.  396  Barrels  Dis- 
tilled Spirits,  Fed.  Cas.  No.  16.503 — United 
States  V.  15  Barrels  of  Distilled  Spirits,  51 
Fed.  422. 

461.  It  is  not  necessary  that  the  property 
to  be  attached  should  be  specified  in  the 
libel.     Manro  v.   Almeida,   10   Wheat.   473, 

6:369 

Following  words  of  statute. 

462.  If  a  libel  on  a  seizure  describes  an 
offense  in  the  words  of  the  law,  and  so  de- 
scribes it  that,  if  the  allegation  is  true, 
the  case  must  be  within  the  statute,  it  is 
sufficient.     The  Palmyra,  12  Wheat.   1, 

6:531 

The  Emily,  9  Wheat.  381,  6:  116 

The  Samuel,  1  Wheat.  9,  4:  23 

Cited  In   United   States   v.   Weed,   5  Wall.   60, 

18    L.    ed.   533 — United    States   v.    Simmons, 

06  U.  S.  365,  24  L.  ed.  821— United  States 
▼.  306  Barrels  Distilled  Spirits,  Fed.  Cas. 
No.  16,503 — Walsh  v.  United  States,  3 
Woodb.  &  M.  348,  Fed.  Cas.  No.  17,116. 

463.  If  a  libel  on  a  seizure  describes  an 
ofTense  in  the  words  of  the  law,  with  snf 
ficient  certainty  as  to  the  time,  place,  and 
manner  of  the  commission  of  the  ollensc,  il 


is  sufficient.     United  States  v.  The  Neurea, 
19  Ifow.  92,  15:  531 

Cited  in  United  States  v.  White,  Fed.  Cas. 
No.  16,674. 

464.  In  general  it  is  sufficient  to  charge 
the  offense  in  the  words  directing  the  for- 
feiture. But  if  the  words  which  describe  the 
subject  of  the  law  are  general,  embracing  a 
whole  class  of  individuals,  but  must  neces- 
sarily be  so  construed  as  to  embrace  only 
a  subdivision  of  that  class,  the  charge  in  a 
libel  ought  to  conform  to  the  true  sense  and 
meaning  of  those  words  as  used  by  the 
legislature.     The  Mary  Ann,  8  Wheat.  380, 

5:  641 

Cited  in  United  States  v.  Reese,  92  U.  S.  2:w. 
23  L.  ed.  570— United  States  v.  Mann.  05 
U.  S.  586,  24  L.  ed.  533— Stettinius  v.  Unit- 
ed States,  5  Cranch,  C.  C.  580,  Fed.  Cas. 
No.  13,387— United  States  v.  Arms  &  Am- 
munition, Fed.  Cas.  No.  14.466a — Unit<H] 
States  V.  Pond,  2  Curt.  C.  C.  268,  Fed.  Cas. 
No.  16,067— United  States  v.  306  Barrels 
of  Distilled  Spirits,  Fed.  Cas.  No  16,50:i-  • 
United  States  v.  15  Barrels  of  Distilled 
Spirits,  51  Fed.  423 — Schneider  v.  People. 
30  Colo.  497,  71  Pac.  369— Schmidt  v.  State. 
78  Ind.  45— State  v.  Miller,  00  Vt.  93,  12 
Atl.  526. 

Anticipating;  defenses. 

465.  In  a  libel  it  is  not  necessary  to  state 
any  fact  which  constitutes  the  defense  of 
the  claimant.    The  Margaret,  9  Wheat.  421, 

6:  125 
United  States  v.  The  Neurea,  19  How.  92, 

15:  531 
Cited    in   The   Meteor,    Fed    Cas.    No.    9.408 — 
United  States  v.  The  Little  Charles,  1  Brock. 
352,  Fed.  Cas.  No.  15,612. 

466.  The  proviso  of  §  16  of  the  registry 
act,  saving  from  forfeiture  the  interest  of  a 
part  owner  who  is  a  citizen  of  the  United 
States,  and  who  was  ignorant  of  the  sale  or 
transfer  to,  or  ownership  of,  a  foreign  citi- 
zen or  subject,  being  by  way  of  exception 
from  the  enacting  clause,  need  not  be  taken 
notice  of  in  a  libel  brought  to  enforce  the 
forfeiture.  It  is  a  matter  of  defense,  to  be 
set  up  by  the  party  in  his  claim.  The  pro- 
viso applies  only  to  the  case  of  a  part  own- 
er, and  not  to  a  sole  owner,  of  the  ship. 
The  Margaret,  9  Wheat.  421,  6:  125 
Cited  in  Mathew  v.  Pascal,  13  La.  53. 

liibel  for  seamen's  wages. 

467.  The  petition  in  a  libel  for  seamen's 
wages  is  not  repugnant  in  asserting  a  claim 
for  wages  on  the  ground  that  the  voyage 
was  illicit,  and  in  asserting  a  claim  against 
the  proceeds  of  the  ship  and  freight  in 
the  hands  of  assignees  upon  the  ground  that 
the  voyage  was  lawful,  where  the  seamen 
shipped  on  a  lawful  voyage,  but  were  carried 
on  an  illicit  voyage,  in  which  the  ship  was 
seized,  but  its  proceeds  afterwards  restored. 
Sheppard  v.  Taylor,  5  Pet.  675,  8:  269 

Libel  for  causing:  death. 

468.  A  libel  against  the  owners  of  a  ves- 
sel in  personam  to  recover  damages  for  neg- 
ligence causing  death  is  defective  if  it  fails 
to  aver  that  the  defendants  were  the  owners 
of  the  vessel  at  the  time  of  the  accident. 
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Bftiion  V.  Brown   (The  Corsair)   145  U.  S. 
ZZ5,  12  Sup.  Ct.  Rep.  949,  36:  727 

Under  slave  trade  act. 

Sufficiency    of    Indictment,   see    Indict- 
ment, etc.,  157-159. 

469.  Under  the  9th  section  of  tlic  slave- 
trade  act  of  1807,  chap.  77,  the  libel  must 
eharge  the  vessel  to  be  of  the  burden  of  40 
tons  or  more.  The  Mary  Ann,  8  Wheat. 
380,  5: 641 

470.  A  libel  of  information  under  the  9th 
section  of  the  slave  trade  act  of  1807,  chap. 
77,  alleging  that  the  vessel  sailed  from  the 
ports  of  New  York  and  Perth  Am  boy 
without  the  captain's  having  delivered  the 
manifests  required  by  law  to  the  collector 
or  surveyor  of  New  York  and  Perth  Amboy, 
is  defective.  Delivery  to  the  collector  or 
surveyor  of  either  port  would  be  sufficient. 
The  Mary  Ann,  8  Wheat.  380,  5:  641 

470a.  A  sentence  of  condemnation  cannot 
be  founded  upon  a  count  in  an  information 
which  charges  violation  of  a  specified  act, 
but  states  the  offense  in  the  words  of  a 
subsequent  act,  yet  alleges  it  to  have  been 
committed  contrary  to  the  form  of  the 
prior  act,  the  title  of  which  is  specially 
recited.     The  .Merino,  9  Wheat.  391, 

6:118 
CiUd  in  United  States  v.  The  Paryntha  Davis. 

1     Cliff.    635,    Fed.    Cas.    No.    16.003 — The 

Idabo,  29  Fed.  180. 

In  salvage  cases. 

See  also  supra,   351;    infra,   493,   494, 
547. 

471.  An  objection  to  a  libel  for  salvage, 
that  the  libellants  were  not  the  sole  sal- 
vors, but  that  others  co-operated  with  them 
in  rendering  the  service,  and  should  be 
joined  in  the  suit,  is  matter  in  abatement, 
and,  if  good  at  all,  must  be  taken  in  the 
answer  or  by  the  proper  exception.  Caman- 
ebe  V.  Coast  Wrecking  Go.  (The  Camanchc) 
8  Wall.  448,  19:  397 
CUed  tn  The  R.  D.  Bibber,  83  Fed.  59. 

472.  A  claim  for  a  salvage  loss  on  a  cargo 
is  substantially  made  by  a  libel  alleging  an 
abandonment  by  the  owner,  which  the  in- 
surer did  not  accept,  at  a  port  of  refuge, 
and  claiming  the  right  to  recover  the  differ- 
ence between  the  amount  realized  upon  a 
sale  at  that  place  and  the  value  stated  in 
the  policy,  together  with  claims  for  general 
average  and  special  charges.  London  Assur. 
Co.  V.  Companhia  de  Moagens  do  Barreiro, 
167  U.  8.  149,  17  Sup.  Ct.  Rep.  785, 

42:  113 

In  cases  as  to  duties. 
See  also  Duties,  576. 

473.  An  information  for  a  forfeiture  is  in 
the  nature  of  a  criminal  proceeding,  and  one 
good  count  is  suflScient  to  uphold  a  verdict 
and  judgment  upon  all  the  counts,  though 
some  of  them  mav  be  bad.  Clifton  v.  Unit- 
ed SUtes,  4  How."  242,  1 1 :  957 
Cited  In   United   States  v.   Emholt,   105  U.   S. 

41«.  26  U  ed.  107»— Snyder  v.  United  States, 
112  U.   8.  217.   28   L.   ed.   698,   6   Sap.   Ct, 


Rep.  118 — Coffey  v.  United  States,  116  U. 
S.  434,  20  L.  ed.  (i83,  6  Sup.  Ct.  Rep.  482 
— United  States  v.  One  Case  of  Cashmere 
Shawls,  5  N.  Y.  Legal  Obs.  252,  Fed.  Cas. 
No.  15,923— United  States  v.  3  Parcels  of 
Kmbroldery.  3  Ware.  79,  Fed.  Cas.  No.  10,- 
512--ITnlted  States  v.  26  Bales  of  Rubber 
Boots,  3  Ware,  208,  Fed.  Cas.  No.  16,570 — 
United  States  v.  Dohcrty,  25  Fed.  29 — Dlm- 
mlck  V.  United  States,  54  C.  C.  A.  336,  116 
Fed.  832. 

474.  Averments  of  the  special  circum- 
stances of  the  examination  of  the  goods  and 
detection  of  the  fraud,  under  the  authority 
of  the  collector,  are  not  necessary  in  order  to 
sustain  counts  in  an  information  for  the 
fraudulent  importation  of  goods,  founded  on 
the  acts  of  1830  and  1832.  Buckley  v. 
United  States,  4  How.  251,  11:  961 

475.  In  order  to  sustain  counts  in  an  in- 
formation founded  on  the  acts  of  1830  and 
1832,  it  is  not  necessary  that  they  should 
contain  averments  of  the  special  circum- 
stances of  the  examination  of  the  goods  and 
detection  of  the  fraud,  under  the  authority 
of  the  collector.  Buckley  v.  United  States, 
4  How.  251,  11:961 

476.  An  information  of  seizure  for  for- 
feiture under  the  customs  laws  need  not 
aver  that  the  alleged  acts  were  done  with 
actual  intent  to  defraud  the  government; 
but  finding  to  that  effect  must  be  made  on 
the  trial,  under  the  act  of  June  22,  1874,  § 
16.  Friedenstein  v.  United  SUtes,  125  U.  S. 
224,  8  Sup.  Ct.  Rep.  838,  31 :  736 

477.  In  a  libel  of  information  under  the 
collection  act  of  1796,  chap.  128,  against 
goods,  on  account  of  their  differing  in  de- 
scription from  the  contents  of  the  entry,  it 
is  not  necessary  to  allege  an  intention  to  de- 
fraud the  revenue.  To  show  that  the  misde- 
scription was  by  accident  or  mistake  is  a 
matter  of  defense.  Smith,  Claimant  (Two 
Hundred  Chests  of  Tea)  9  Wheat.  430, 

6:  128 
Oited  In  250  Barrels  of  Molasses  v.  United 
States,  Chase,  Dec.  509,  Fed.  Cas.  No.  14,- 
293 — United  States  v.  396  Barrels  Dlstlllod 
Spirits,  Fed.  Cas.  No.  16,503— United  States 
v.  Tilden,  21  Law  Rep.  599,  Fed.  Cas.  No. 
16,523. 

478.  In  a  count  in  a  libel  under  the  col- 
lection law  of  March  2,  1799,  §  50,  for  un- 
lading goods  without  a  permit,  it  is  not 
necessary  to  state  the  time  and  place  of 
importation,  nor  the  vessel  in  whirh  it  was 
made,  but  it  is  sufTicient  to  allege  that  they 
were  unknown  to  the  attorney.  Ijocke  v. 
United  States,  7  Craneh,  339,  3:  364 
Cited  In  Gelston  v.  Hoyt,  3  Wheat.  330.  4   L. 

ed.  402 — American  Ins.  Co.  v.  .TohoHoii, 
Blatchf.  &  H.  15,  Fed.  Cas.  No.  303— United 
States  V.  Sullivan,  9  N.  Y.  T^gal  Obs.  267, 
Fed.  Cas.  No.  15,974 — United  States  v.  Throe 
Parcels  of  Embroidery,  3  Ware,  79,  Fed.  Cac. 
No.  16,512. 

In  prize  cases. 

479.  [In  prize  cases  the  libel  need  not  al- 
lege that  the  cause  of  action  arose  upon 
the  high  seas.  W.  B.  v.  Latimer  (Ct.  Er.  & 
Ap.  Del.)  4  Dall.  Appx.  i,  1:  915] 
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480.  A  libel  in  prize  must  allege  the 
fact  of  capture  as  prize  of  war,  and  a  gen- 
eral allegation  of  that  fact  is  sufficient.  The 
Andromeda  v.  United  States  (The  Andro- 
meda) 2  Wall.  481,  17:  849 

481.  A  libel  alleging  that  the  seizure  of  a 
vessel  "was  made  for  the  reason  that  said 
steamer  was  used  by  and  with  the  knowl- 
edge and  consent  of  the  owner  in  aiding  the 
present  rebellion  against  the  United  States 
contrary  to  the  act  of  August  6,  1861/'  suf- 
ficiently alleges  that  she  was  so  used  with 
the  knowledge  and  consent  of  her  owner  as 
well  as  that  she  was  seized  for  that  reason. 
Oakes  v.  United  States,  174  U.  S.  778,  19 
Sup.  Ct.  Rep.  864,  43:  1169 

482.  A  prayer  for  general  relief  in  a  suit 
to  enforce  a  decree  in  a  prize  case,  by 
the  continental  court  of  appeals,  was  held 
sufficient  to  allow  a  recovery  of  damages  for 
not  executing  the  decree.  Penhallow  v. 
Doane,  3  Dall.  54,  1 :  507 
Cited  In   Jennings   ▼.   Carson,  4   C ranch,   17, 

2  L.  ed.  586. 

483.  A  libel  was  filed  against  the  com- 
mander of  a  vessel  detaining  another  ves 
sel  praying  for  a  monition  to  proceed  to 
adjudication  or  to  show  cause  why  resti- 
tution in  value  should  not  be  decreed.  The 
Eleanor,  2  Wheat.  345,  4:  257 
Cited  In  The  Lontsa  Agnes,  Blatchf.  Prise  Cas. 

116,  Fed.  Cas.  No.  8,581. 

In  ooUision  cases. 

Amendment  of  Libel,  see  supra,  446. 

484.  Where  the  real  grievance  alleged  is  a 
wrong  suffered  by  the  libellant  in  the  de- 
struction of  his  boat  by  the  carelessness  and 
mismanagement  of  the  boat  libeled,  the  fact 
that  a  contract  of  towage  is  recited  in  the 
libel  does  not  necessarily  convert  the  libel 
into  a  proceeding  on  the  contract.  The 
Quickstep  v.  Byrne  (The  Quickstep)  9  Wall. 
665,  19: 767 
Cited  in  The  John  G.  Stevens,  170  U.  S.  125, 

42  L.  ed.  074,  18  Sup.  Ct.  Rep.  544— The 
Oler,  2  Hughes.  14,  Fed.  Cas.  No.  10,485 — 
The  M.  Vandercook,  24  Fed.  477— The  F.  H. 
Stanwood,  1  C.  C.  A.  386,  9  U.  8.  App.  16, 
49  Fed.  581 — The  Anaces,  84  C.  C.  A.  561, 
98  Fed.  248 — ^The  Escanaba,  96  Ted.  252. 

485.  The  libellant  in  a  collision  suit  is  not 
bound,  at  the  hazard  of  losing  his  case,  to 
state  with  perfect  accuracy,  within  200  or 
300  feet,  the  point  of  the  collision  or  of 
a  curve  in  the  channel  rendering  a  change  of 
course  necessary,  except  so  far  as  may  be 
material  to  the  question  of  who  was  in 
fault.  The  Suffolk  County  v.  Jaynes  (The 
Suffolk  County)  9  Wall.  651,  19:  753 

486.  The  failure  of  a  libel  in  a  collision 
suit  to  state  some  facts  which  prove  to  be 
material  will  not  be  allowed  to  work  any 
injury  to  the  libellant  if  the  court  can  see 
there  was  no  design  in  omitting  them  and 
their  absence  cannot  have  occasioned  any 
surprize  to  the  opposite  party.  The  Syra- 
cuse V.  Langley  (The  Syracuse)  12  Wall. 
167,  20: 382 
Cited   in   The   Stephen    Morf^n    (The   Stephen 

Morgan  v.  Good)  94  U.  8.  608,  24  U  ed.  267 


--eThe  Gazelle,  128  U.  S.  487,  82  L.  ed.  500, 
9  Sup.  Ct.  Rep.  130— The  Cambridge,  2 
Low.  Doc.  24,  Fed.  Cas.  No.  2,334 — ^The 
Coleman.  Brown,  Adm.  461,  Fed.  Cas.  No. 
2,981 — The  Sunnyslde,  Brown,  Adm.  280, 
Fed.  Cas.  No.  13,620 — Holmes  v.  Oregon  & 
C.  R.  Co.  6  Sawj.  266,  5  Fed.  76 — The 
Maryland,  19  Fed.  657 — ^Davis  v.  Adams,  42 
C.  C.  A.  497,  102  Fed.  524— Smith  v.  Blmer 
E.  Wood  Transp.  Co.  43  C.  C.  A.  848,  103 
Fed.  686 — Hoffman  v.  Levy,  2  Ctn.  Sup.  Ct. 
Rep.  226. 

487.  In  a  collision  suit  it  is  always  better 
to  describe  the  particular  circumstances  at- 
tending the  transaction;  but  an  omission 
to  state  some  facts  which  prove  to  be  ma- 
terial, but  which  cannot  have  occasioned  any 
surprise  to  the  opposite  party,  will  not 
be  allowed  to  work  any  injury  to  the  libel< 
lant  if  the  court  can  see  there  was  no 
design  on  his  part  in  omitting  to  state  them. 
The  Quickstep  v.  Byrne  (The  Quickstep)  9 
Wall.  665,  19:  767 
Distinguished  in   The  E.   S.    Carter,   88   Fed. 

616. 

Cited  In  The  Syracuse  (The  Syracuse  v.  Lang- 
ley)  12  Wall.  178,  20  L.  ed.  884— The  Cam- 
bridge, 2  Low.  Dec  24,  Fed.  Cas.  No.  2,334 
— The  Coleman,  Brown,  Adm.  461,  Fed.  Caa. 
No.  2,981 — ^The  Oler,  2  Hughes,  14,  Fed. 
Cas.  No.  10,485 — ^Holmes  v.  Oregon  &  C.  K. 
Co.  6  Sawy.  265,  5  Fed.  76.— The  Maryland, 
19  Fed.  557— Wilson  ▼.  PUots*  Asao.  55  Fed. 
1002. 

8.  Answer;  Claim, 

First  Interposing  Claim  in  Supreme  Court, 

see  supra,  22. 
Amendment  of  Answer,  see  supra,  447. 

488.  A  test  affidavit  to  a  claim  for  cap- 
tured property  ought  to  state  that  the  prop- 
erty, at  the  time  of  shipment,  and  also  at 
the  time  of  capture,,  did  belong,  and  will,  if 
restored,  belong,  to  the  claimant;  but  an 
irregularity  in  this  re8|)ect  is  pot  fatal. 
The  Adeline,  9  Cranch,  244,  3:  719 
Cited  in  United  States  v.  Ames,  99  U.   S.  43, 

25  L.  ed.  300 — The  Farmer  v.  McCraw,  26 
Ala.  203,  62  Am.  Dec.  718. 

489.  Parties  in  maritime  causes  are  re- 
quired to  answer  on  oath  or  solemn  affirma- 
tion, and  the  answer  should  be  full,  explicit, 
and  distinct.  La  Tourette  v.  Burton  (The 
Commander   in   Chief)    1   Wall.   43, 

17:609 

490.  A  claimant  must  put  in  his  claim 
upon  oath,  averring  in  positive  terms  his 
proprietary  interest;  and  if  he  refuses  to 
do  so  his  claim  will  be  rejected.  United 
Stetes  V.  Hazard,  1  Pet.  547,  7:  257 

491.  If  the  claim  for  goods  forfeited  to 
the  United  States  be  made  through  an  agent, 
the  agent  must  make  oath  as  to  his  belief  of 
the  verity  of  the  claim,  and,  if  necessary, 
produce  proof  of  his  authority,  before  he 
can  be  admitted  to  put  in  the  claim 
United  States  v.  Hazard,  1  Pet.  547, 

7:257 
Cited    in    The    Spnrk    v.    \jte    Choi    Chum,     1 
Sawy.  718,  Fed.  Cas.  No.  13,206. 
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492.  Shipowners  may  avail  themselves  of 
the  defense  of  limited  responsibility  by  an- 
swer or  plea.  If  they  plead  the  statute,  a 
decree  may  be  made  requiring  them  to  pay 
into  court  the  limited  sum  for  whiqh  they 
are  liable,  and  distributing  said  amount 
pro  rata  among  the  parties  claiming  dam- 
ages. National  Steam  Nav.  Co.  v.  Dyer 
<The  Scotland)  105  U.  S.  24,  26:  1001 
Cited  in  Ex  parte  Phoenix  Ids.  Co.  118  U.  S. 

624,  30  L.  ed.  280,  7  Sup.  Ct.  Rop.  25 — 
Craiff  V.  Continental  Ins.  Co.  20  Fed.  799 
— The  Doris  Bckhoff,  41  Fed.  156 — ^The  Rosa, 
53  Fed.  135— The  City  of  Norwalk,  55  Fed. 
113 — ^The  Enreka  No.  82,  108  Fed.  673~ 
LoQKhIn  ▼.  McCanlley,  186  Pa.  522,  48  L.R.A. 
40,  65  Am.  St.  Rep.  872,  40  Atl.  1020. 

493.  Shippers  cannot  interpose  claims  in 
a  libel  for  salvage  service  on  oehalf  of  other 
shippers  with  whom  they  had  no  privity  of 
interest  or  consignment.  Stratton  v.  Jarvis, 
8  Pet.  4,  8:  846 
Cited  in  The  Lottawanna  (Wilson  v.  Bell)   20 

Wall.  222,  22  L.  ed.  208. 

494.  A  general  claim  and  answer,  inter- 
posed to  a  libel  filed  for  salvage  service  in 
saving  certain  goods  which  were  owned  by 
a  number  of  persons  in  several  and  dis- 
tinct rights,  should  be  set  up  by  the  several 
owners,  or  by  other  persons  authorized  to 
act  for  them  in  the  premises,  each  inter- 
vening in  his  own  name  for  his  separate 
proprietary  interest,  and  specifying  it. 
Stratton  t.  Jarvis,  8  Pet.  4,  8:  846 

495.  Where  separate  claims  are  inter- 
posed, although  the  libel  is  joint  against  the 
whole  proper^,  each  claim  is  treated  as  an 
independent  proceeding  in  the  nature  of  a 
several  suit,  upon  which  there  may  be  a 
several  hearing,  decree,  and  appeal.  Stratton 
T.  Jarvis,  8  Pet.  4.  8:  846 
CUed  in  Read  v.  Owen,  9  Port.  (Al.a.)  184. 

4.   Cross  Libels. 

496.  Respondents  in  a  pending  libel  have 
the  rights  in  a  proper  case,  to  institute  a 
<€ro8S  ubel  to  recover  damages  against  the 
libellants  in  a  primary  suit;  but  they  should 
file  their  Ubel,  take  out  process,  and  have  it 
served  in  the  usual  way.  When  that  is 
^one,  the  libellants  in  the  first  suit  regu- 
larly become  respondents  in  the  cross  libel, 
and  as  such  they  must  answer  or  stand 
the  consequences  of  default.  Ward  v.  Cham- 
berlain, 21  How.  572,  16:  219 
Cited   in   The   Tom   Lysle,   48   Fed.   601 — The 

Eliza  Lines,  61  Fed.  321 — Hswgood  &  A. 
Transit  Co.  v.  Dingman,  36  C.  C.  A.  631, 
94  Fed.  1015 — ^Tbe  Livingstone,  104  Fed. 
926. 

496a.  Matters  auxiliary  to  the  cause  of 
action  set  forth  in  the  original  libel  in  a 
2olliaioii  suit  may  be  included  in  the  cross 
salt,  and  no  others  as  the  cross  suit  is  in 
general  incidental  to,  and  dependent  on  the 
original  suit.  The  Mavflower  v.  The  Dove 
<The  Dove)  91  U.  S.  381,  23:  354 

Dittinffuithed   in    Ebert  v.  The   Rnaben   Doud, 

9  Bias.   462,   3   Fed.   523 — ^Tbe   Livingstone, 

104  Fed.  926. 

Cited  in  The  Plng-On,   7  Sawy.  489,  11   Fed. 
612 — GUIingham   v.   Charleston  Tow-Boat  & 
U.  S.  Dig.— 7 


Transp.   Co.  40   Fed.  651 — The   Tom  Lysle, 
48  Fed.  691 — The  Eliza  Lines,  61  Fed.  310. 

497.  Respondent  claiming  that  vessel  of 
libellant  was  wholly  at  fault  in  the  collision, 
and  for  damages  to  his  own  vessel,  must  file 
a  cross  libel.  Dismissing  cross  libel  does 
not  affect  original  suit.  The  Mayflower  v. 
The  Dove  (The  Dove)   91  U.  S.  381, 

23:  354 

Cited  in  Bowlcer  v.  United  States,   186  U.   S. 

140,  46  L.  ed.  1092,  22  Sup.  Ct.  Rep.  802~ 

The  Frank  Gllmore,  73  Fed.  686 — The  New 

York,  47  C.  C.  A.  236,  .108  Fed.  107. 

h.  Trial  f  Findings  and  Verdict, 

Trial  De  Novo  on  Appeal,  see  Appeal  and 
Error,  4090-4092. 

Procedure  on  Trial  in  Ck>nfiscation  Proceed- 
ings, see  Confiscation  and  Sequestra- 
tion, III.  g. 

Examining  Witness  out  of  Court,  see  Dep- 
ositions, 1. 

Right  to  Trial  by  Jury,  see  Jury,  I.  b,  1,  o. 

See  also  supra,  332,  448. 

498.  Cases  of  collision  should  be  tried  ac- 
cording to  the  practice  and  principles  of 
the  courts  of  admiralty  in  this  country, 
wholly  irrespective  of  any  local  law.  The 
Eagle  V.  Fraser    (The  Eagle)    8   Wall.   15, 

19:  365 

499.  On  the  trial  of  difficult  cases  of  col- 
lision the  court  may  call  to  its  aid  expe- 
rienced masters  of  vessels,  that,  by  their  re- 
ports, the  court  may  be  assisted  in  comin<v 
to  a  correct  conclusion.  The  Hypodame 
(The  Hypodame   v.   Chapin)    6   Wall.   216, 

18:  794 
Cited  in  The  Empire,  19  Fed.  559 — The  Foun- 
tain  City.  10  C.   C.   A.  280.  22  U.  S.  App. 
301,   62    Fed.   89. 

Submission  to  arbitration. 

500.  Parties  in  an  admiralty  court  may 
submit  their  case,  by  rule  of  court,  to  arbi- 
tration. United  States  v.  Farragut,  22 
WaU.  406,  22:  879 

Fingings  and  Terdict. 

Refusal  to  Find,  see  Appeal  and  Error, 
5179,  5180. 

501.  In  a  suit  in  rem  for  forfeiture  of 
merchandise  for  violation  of  the  act  of  June 
22,  1874,  §  12,  a  finding  of  the  jury  "that 
the  goods  were  brought  in  with  intent  to 
defraud"  the  government  is  sufficient. 
Origet  V.  United  States,  125  U.  S.  240, 
8  Sup.  Ct.  Rep.  846,  31:  743 
Cited  In  United  States  v.  15  Barrels  Distilled 

Spirits,  51    Fed.  423. 

502.  A  general  verdict  of  condemnation 
for  violation  of  the  customs  laws  will  be 
supported  if  any  count  of  the  information  is 
good  against  formal  objections,  where  the 
government  was  not  required  to  elect  on 
which  count  it  claimed  a  verdict.  Frieden- 
stein  V.  United  States,  125  U.  S.  224,  8 
Sup.  a.  Rep.  838,  31 :  736 

502a.  A  positive  finding  by  the  circuit 
court  that  anchorage  was  unsafe  is  not  con- 
trolled by  other  statements  therein   (which 


98 


ADMIRALTY,  HI.  i,  1,  2. 


are  rather  recitals  of  the  evidence  than  find- 
ings of  fact)  that  large  steamers  and  other 
vessels  had  discharged  their  cargoes  at  that 
anchorage  without  disaster.  The  Gazelle, 
128  U.  S.  474,  9  Sup.  Ct.  Rep.  139, 

32:496 

i.  Evidence;  Further  Proof, 
!•  Evidence  OeneraUy, 

First  Objecting  to,  on  Appeal,  see  Appeal 
and  Error,  4618. 

Prejudicial  Error  in  Omitting  Evidence,  see 
Appeal  and  Error,  5055. 

Effect  of  Failure  to  Explain  Condemning 
Circumstances,  see  Duties,  576. 

Presumptions  and  Burden  of  Proof,  see  Evi- 
dence, II.  m. 

Sufficiency  of  Evidence  in  Admiralty  Cases 
Generally,   see   Evidence,   XII.  o. 

Admissibility  of  Deposition  to  Show  Con- 
demnation, see  Evidence,  1295. 

What  Evidence  taken  in  One  Cause  is  Ad- 
missible in  Another,  see  Evidence,  1296. 

Hearsay  Testimony,  see  Evidence,  1881. 

Probative  Effect  of  Testimony  as  to  Value, 
see  Evidence,  2515-2518. 

Admissibility  of  Evidence  of  Unseaworthi- 
ness under  Allegation  of  Negligence,  see 
Evidence,  2655. 

Competency  of  Parties  or  Interested  Per- 
sons, see  Witnesses,  56-59. 

503.  Regularly,  in  cases  of  prise,  no  evi- 
dence is  admissible  on  the  first  hearing  ex- 
cept that  which  comes  from  the  ship,  either 
in  the  papers  or  the  testimony  of  persons 
found  on  ooard.  United  States  v.  The  Sir 
William  Peel  (The  Sir  William  Peel)  5 
Wall.  517,  18:  696 
The  Amiable  Isabella,  6  Wheat.  1, 

5:  191 
Fry  V.  United  States    (The   Sally  Magee) 

3  Wall.  451,  18:  197 

Cited  in  Tbe  Empress,  Blatchf.  Prize  Cas.  147, 

Fed.  Cas.  No.  4,476-f-United  States  v.  Areola, 

Fed.  Cas.  No.  14,464a. 

504.  No  other  evidence  is  admissible  on 
the  original  hearing  of  a  prize  cause  than 
that  of  the  ship's  papers  and  the  prepara- 
tory examinations  of  the  captur^  crew. 
The  Anne,  3  Wheat.  436,  4:  428 
The  Pizarro,  2  Wheat.  227,  4:  226 
The  Dos  Hermanos,  2  Wheat.  76,  4:  189 
Cited  In  United  States  v.  The  Areola,  Fed.  Cas. 

No.   14.464a. 

505.  Evidence  in  prize  cases  is  generally 
restricted  to  the  papers  and  testimony  af- 
forded by  the  captured  vessel,  or  which  can 
be  invoked  from  the  papers  of  other  vessels, 
in  possession  of  the  court.  The  George,  1 
Wheat.  408.  4:  123 
Cited  In  The  Springbok.  Blatchf.  Prise  Cas.  443, 

Fed.  Cas.  No.  13.264. 

506.  Testimony,  taken  preparatory  to  the 
first  hearing,  of  persons  not  found  on  board 
the  ship,  may  be  excluded  on  such  hearing. 
United  States  v.  The  Sir  William  Peel  (The 
Sir  William  Peel)  5  Wall.  517,  18:  696 


507.  The  ship's  papers  ought  to  be  brought 
into  court,  and  verified  on  oath  by  the  cap- 
tors; and  the  examinations  of  the  captured 
crew  ought  to  be  taken  upon  the  standing 
inter rsgatories,  and  not  vtva  voce  in  open 
court.  Nor  should  the  captured  crew  be 
permitted  to  be  re-examined  in  court.  They 
are  bound  to  declare  the  whole  truth  upon 
their  first  examination;  and  if  they  then 
fraudulently  suppress  any  material  facts, 
they  ought  not  to  be  indulged  with  an  op- 
portunity to  disclose  what  they  please,  or 
to  give  color  to  their  former  statements, 
after  counsel  has  been  taken  and  they  know 
the  pressure  of  the  cause.  The  Pizarro,  2 
Wheat.  227,  4:  226 

508.  Where  several  cruisers  claim  a  share 
of  the  prize,  extrinsic  testimony  is  admitted 
to  establish  their  rights.  The  George,  1 
Wheat.  408,  4:  12a 

509.  Several  cruisers,  claiming  a  prize, 
are  not  confined  to  the  testimony  which  may 
be  extracted  from  the  crew,  and  yet  the 
standing  interrogatories  are  in  some  degree 
adapted  to  their  case,  and  each  individual 
of  the  crew  is  always  asked  whether,  at  the 
time  of  capture,  any  other  vessel  was  id 
sight.     The  George,   1  Wheat.   408, 

4:  123 

510.  Where  there  was  an  omission  to  pro- 
duce the  original  libel  or  account  for  ita 
nonproduction,  and  the  proofs  of  proprietary 
interest  are  insufiicient,  it  would  justify  the 
rejection  of  the  claim.  La  Nereyda,  8 
Wheat.  108,  5:  674 

2,  Further  Proof, 

On  Appeal,  see  Appeal  and  Error,  VIII.  e,. 
1,  b. 

Presumption  as  to,  on  Appeal,  see  Appeal 
and  Error,  4124. 

First  Raising  Objection  on  Appeal,  see  Ap- 
peal and  Error,  4595,  4622. 

Granting  Relief  on  Appeal  in  Case  of  Error 
Below,  see  Appeal  and  Error,  5231. 

Deposition  taken  in  One  Prize  Cause  can- 
not be  Used  in  Another,  see  Evidence^ 
1296. 

Effect  of  Failure  under  Order  of  Further 
Proof  to  Rebut  Evidence  of  Hostile 
Character  of  Cargo,  see  Evidence,  2582. 

Necessity  of  Proving  Neutrality  Beyond 
Reasonable  Doubt  on  Order  for  Further 
Proof,  see  Evidence,  2597. 

511.  Condemnation  will  be  decreed  lor 
failure  to  produce  further  satisfactory  proof 
after  continuance  for  that  purpose.  The 
Atalanta,  5  Wheat.  433,  5:  127 

512.  Depositions  taken  as  further  proof 
in  one  prize  cause  cannot  be  used  in  an> 
other.  But  original  evidence  and  deposi* 
tions  taken  on  the  standing  interrogatories 
may  be  invoked  from  one  cause  into  another. 
The  Experiment,  4  Wheat.  84,  4:  520 

513.  Until  the  cause  is  heard,  further 
proof  cannot  be  admitted;  but  where  it  ap- 
pears to  be  a  case  for  further  proof,  it  may 
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be  admitted  insianiery  unless  it  appears  the 
capton  should  be  allowed  to  produce  further 
proof  also.    The  Venus,  1  Wheat.  112, 

4:49 
Cited  in   Folger    t.    The    Bobert   6.    Sbaw»    2 

Woodh.    it    M.    540.    Fed.    Cas.    No.    4,809— 

Stalbird  t.   BeatUe,   36  N.    H.  456,   72   Am. 

Dec.   317 — Clarke   y.   Manchester,   56   N.    H. 

506,  22  Am.  Rep.   504 — Souter  t.   Baymore, 

7  Pa.  418,  47  Am.  Dec.  518. 

When  further  proof  allowed  generally. 

See  alao  supra,  442;  Evidence,  2598. 

514.  Further  proof  may  be  ordered  where 
the  proprietary  interest  of  the  claimant  in  a 
captured  cargo  is  doubtful.  The  Atalanta, 
3  Wheat.  409,  4:  422 

515.  When  the  evidence  to  acquit  or  con- 
demn, from  the  ship's  papers  and  the  ex- 
amination of  the  captured  persons,  is  not 
iatisfactory,  further  proof  may  be  admitted, 
if  the  claimant  has  not  forfeited  his  right 
to  it  by  a  breach  of  good  faith.  The  Amiable 
Isabella,  6  Wheat.  1,  5:  191 
The  Do0  Hermanos,  2  Wheat.  76,  4:  189 
United  States  v.  The  Sir  William  Peel  (The 

Sir  William  Peel)  5  WaU.  517,  18:  696 
Cited  in  Cnsbing  ▼.  Laird,  107  U.  8.  78,  27 
K  ed.  304,  2  Sup.  Ct.  Rep.  106— The  New- 
foondland,  176  U.  8.  00.  44  L.  ed.  387,  20 
8ap.  Ct.  Rep.  274 — The  Adala,  176  U.  8. 
381,  44  L.  ed.  614,  20  Sup.  Ct.  Rep.  432 — 
Tlie  Cuba,  2  Sprague,  175,  Fed.  Cas.  No. 
3.457 — ^The  Lllla,  2  Sprague,  184,  Fed.  Cas. 
No.  8,348 — ^United  States  y.  The  Lllla,  2 
niff.  187.  Fed.  Caa.  No.  15,600 — ^The  New- 
fouBdtasd,  89  Fed.  105. 

516.  Especially  in  case  of  alleged  ool- 
lusiTe  capture,  where  there  is  the  least 
doubt,  other  evidence  than  that  arising  from 
the  captured  vessel  should  be  permitted.  The 
George.  1  Wheat.  408,  4:  123 
Cited  in  Hill  v.  State,  41  Tex.  255. 

517-618.  Where  the  evidence  as  it  stood 
was  not,  in  the  opinion  of  the  court,  sus- 
ceptible of  any  satisfactory  explanation  by 
the  party  desiring  an  order  for  further 
proof,  the  order  was  refused.  The  Hazard 
r.  Campbell,  9  Cranch.  205,  3:  706 

Cited  In  The  Adula,  80  Fed.  355. 

519.  Further  proof  was  not  admitted 
vhen  offered  to  show  that  goods  appearing 
on  the  ship's  papers  to  be  a  consignment 
from  alien  enemies  to  American  merchanta 
«ere  consigned  to  them  on  joint  account, 
or  that  they  had  a  lien  upon  them  for  ad- 
vances made.     The  Frances,  8  Cranch,  335, 

3:581 

520.  An  order  for  further  proof  in  case  of 
tHe  libel  of  a  vessel  as  a  prise  for  trying 
to  violate  a  blockade  is  not  an  abuse  of  dis- 
cretion, where  the  circumstances  create  a 
raspicion  of  an  intention  to  enter  the  block- 
aded port  The  Newfoundland,  176  U.  S. 
S7.  20  Sup.  Ct.  Rep.  274,  44:  386 

521.  It  is  only  where  the  testimony  in 
pr^^ratorio  makes  a  case  of  grave  doubt 
that  the  court  orders  the  taking  of  furtlier 
proofs.  The  Adula,  176  U.  S.  361,  20  Sup. 
Ct,  Rep.  432,  44:  505 

522.  A  claimant  who  moves  on  the  cap- 


tor's proofs  only  for  the  discharge  and  resti- 
tution of  a  vessel  seized  as  prize  cannot,  on 
the  denial  of  his  motion,  demand  as  matter 
of  right  that  the  cause  be  opened  again  to 
allow  him  to  make  proofs.  The  Olinde 
Rodrigues,  174  U.  S.  510,  19  Sup.  Ct.  Rep. 
851,  43:  1065 

523.  Where  the  court  looked  into  proof 
proposed  to  be  brought  forward,  and,  on 
comparing  it  with  proof  already  in  the  case, 
were  of  opinion  that  it  would  be  totally 
incompetent  to  make  out  a  title  in  the  party, 
his  application  for  further  proof  was  re- 
jected.     The    Euphrates,    8    Cranch,    385, 

3:598 
Cited  in  The  Adula,   89  Fed.  355 — Personette 
V.   Johnson,  40  N.   J.   Bq.    175— Scrlbner  v. 
Williams,  1  Paige,  551. 

524.  A  motion  to  take  further  proofs  in  a 
prize  case  is  properly  denied  where  the 
proof  proposed  to  be  brought  forward,  when 
compared  with  that  already  in  the  case, 
leaves  the  court  to  the  conclusion  that  the 
legal  effect  of  the  facts  before  it  could  not 
be  varied  by  the  explanation  offered.  The 
Adula,  176  U.  S.  361,  20  Sup.  Ct.  Rep.  432, 

44:505 

525.  A  bill  of  lading  consigning  the  goods 
to  a  neutral,  but  unaccompanied  by  an  in- 
voice or  a  letter  of  advice,  is  not  sufficient 
evidence  to  entitle  the  claimant  to  restitu- 
tion, but  is  sufficient  to  lay  a  foundation  for 
the  introduction  of  further  proof.  The 
Friendschaft,  3  Wheat.  14,  4:  322 

Effect  of  frand  or  mlscondact. 

526.  If  the  parties  have  been  guilty  of 
gpross  fraud,  misconduct,  or  illegality,  fur- 
ther proof  is  not  allowed,  and  condemnation 
follows.     The  Dos  Hermanos,  2  Wheat.  76, 

4:  189 

Effect  of  concealment  or  spoliation. 

See  also  Evidence,  330. 

527.  Further  proof  may  be  allowed  in  a 
prize  cause  to  explain  the  concealment  of 
papers.    The  Fortuna,  2  Wheat.  161, 

4:209 
Cited  in  The  Venus,   5  Wheat.   130,   5   L.  ed. 
51— The  Adula,  89  Fed.  361. 

528.  It  is  a  relaxation  of  the  rules  of  the 
prize  court  to  allow  time  for  further  proof, 
in  a  case  where  there  has  been  concealment 
of  material  papers.  The  Fortuna,  3  Wheat. 
236,  4: 379 

529.  The  suppression  of  papers,  where 
it  appears  to  have  been  intentional  and 
fraudulent,  and  attended  with  other  sus- 
picious circumstances,  is  good  cause  for  re- 
fusing further  proof;  but  where  the  sup- 
pression appears  to  be  owing  to  accident  or 
mistake,  and  no  other  suspicious  circum- 
stances appear  in  the  case,  other  proof  will 
be  allowed.  The  St.  Lawrence,  8  Cranch, 
434,  3:  615 
Cited  In  Personette  v.  Johnson,   40  N.  .T.   Eq. 

175 — Scribner  v.  Williams,  1  Pai^re,  551. 

530.  Concealment  and  spoliation  of  papers 
is  calculated  to  excite  the  vigilance  and 
justify  the  suspicions  of  the  court,  but  the 
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act  is  open  to  explanation;  and  if  a  party's 
explanation   is  satisfactory,  he  is  deprived 
of  no  ri^ht  thereby.    But  if  the  explanation 
is  unsatisfactory,  further  proof  will  be  de- 
nied and  condemnation  ensue.    The  St.  Law- 
rence, 8  Cranch,  434,  3:  615 
The  Pizarro,  2  Wheat.  227,                   4:  228 
Cited  in  The  Ollnde  Rodrlgues,  174  U.  S.  623, 
43    L.    ed.    1071p    19    Sup.    Ct.    Rep.    851— 
The  Elia   Warley,    Blatchf.   Prize   Cas.   289, 
Fed.   Cas.   No.   4,373 — The   Mersey,   Blatchf. 
Prize   Cas.    193,    Fed.    Cas.    No.    0,489 — The 
Petefhoff,  Blatchf.  Prize  Cas.  537,  Fed.  Cas. 
No.     11,024 — ^The     Stephen     Hart,     Blatchf. 
Prize  Cas.  425,  Fed.  Cas.  No.  13,364 — ^Unit- 
ed States  T.  129  Packages,  2  Am.   L.  Reg. 
(N.  8.)   423,   Fed.   Cas.   No.  16,941— United 
States  ▼.  The  Wren.  Fed.  Cas.  No.  16,768 — 
The  Zayalla,  Blatchf.   Prize  Cas.   174,   Fed. 
Cas.  No.  18,203 — ^The  Adula,  89  Fed.  861 — 
Barfcaldle  ▼.  Paige,  17  Vt.  262 — Hay  y.  Peter- 
son,  6   Wyo.   486,    84   L.R.A.   587,   46   Pac. 
1078. 

531.  An  order  for  further  proof  is  always 
made  with  extreme  caution,  and  only  where 
the  ends  of  justice  clearly  require  it,  and  a 
claimant  to  have  property  restored,  seized 
while  blockade-running,  forfeits  all  right  to 
aak  it  by  a  guilty  concealment  in  his  first 
and  a  subsequent  affidavit  and  claim.  The 
Gray  Jacket  v.  United  States  (The  Gray 
Jacket)  5  Wall.  342,  18:  646 
Cited  m  The  Adula,  176  U.  S.  881,  44  L.  ed. 

514,  20  Sup.  Ct.  Rep.  432 — Sorensen  v. 
Keyser,  2  C.  C.  A.  04,  2  U.  S.  App.  177,  51 
Fed.  82 — The  Venezuela,  3  C.  C.  A.  321, 
1  U.  S.  App.  814,  52  Fed.  876 — ^Tbe  Adula, 
89  Fed.  855. 

532.  If  it  were  proved  that  an  enemy 
master,  carrying  a  cargo  chiefly  hostile,  had 
thrown  papers  overboard,  a  neutral  claim- 
ant to  whom  no  Iraud  is  imputable  should 
not  thereby  be  precluded  from  further 
proof.      The    Friendschaft,    3    Wheat    14, 

4:322 
Mode  of  taking. 

On  Appeal,  see  Appeal  and  Error,  4071, 
4072. 

533.  The  claimant  mav  move  for  an  order 
for  further  proof  and  show  the  grounds  of 
the  application,  bv  affidavit  or  otherwise,  at 
any  time  before  tne  flnal  decree  is  rendered. 
Fry  V.  United  States  (The  Sally  Magee) 
3  Wall.  451,  18:  197 

534.  An  order  for  further  proof  need  not 
be  made  by  the  court  sua  aponte  after  the 
hearing  upon  the  preparatory  evidence;  it 
is  competent  for  tne  parties  to  apply  for 
such  an  order.  Fry  v.  United  States  (The 
Sally  Magee)  3  Wall.  451,  18:  197 

535.  Where  affidavits  were  presented  to 
show  that  the  testimony  of  witnesses  on 
which  the  decree  was  rendered  was  obtained 
by  the  corrupt  agreement  to  pay  them  money 
if  the  case  should  be  decided  in  favor  of  the 
promisor,  of  which  the  appellant  had  no 
knowledge  at  the  time  of  the  trial  a  com- 
mission was  ordered  to  take  the  testimony 
of  those  witnesses.  The  Western  Metropolis 
V.  t^ow  (The  Western  Metropolis)  12  Wall. 
389,  20: 394 
Cited  In  The  Venezuela,  3  C.  C.  A.  821,  1  U. 

S.  App.  814,  52  Fed.  875. 


3.  Variance    hetweeen    Pleading    and 

Proof, 

See  also  Evidence,  2731. 

636.  Although  proofs  must  substantially 
correspond  to  allegations  so  far  as  to  pre- 
vent surprise,  there  are  no  such  technical 
rules  of  variance  or  of  departure  in  pleading 
in  admiralty  as  at  common  law.  The  Ga- 
zelle, 128  U.  S.  474,  9  Sup.  Ct.  Rep.   139, 

32:  496 
Cited  In   Davis  v.   Adams,   42   C.  C.   A.   497, 

102  Fed.  524. 

537.  The  proofs  of  each  party  in  admiralty 
must  correspond  substantially  with  his  al- 
legations, BO  as  to  prevent  surprise;  but 
there  are  no  technical  rules  of  variance,  or 
departure  in  pleading,  like  those  in  the 
common  law,  which  will  prevent  the  court 
from  granting  relief.  Dupont  de  Nemours  v. 
Vance,  19  How.  162,  15:  584 
Cited  in  The   Gaselle,   128   IT.   S.  487,   32   L. 

ed.  500,  9  Sup.  Ct.  Rep.  139 — ^Travers  v. 
United  States,  5  Ct.  CI.  337— The  A.  M. 
Bliss,  2  Low.  Dec  105,  Fed.  Cas.  No.  274 — 
The  Cambridge,  2  Low.  Dec.  24,  Fed.  Cas. 
No.  2,334 — Dexter  v.  Munroe,  2  Sprague, 
40,  Fed.  Cas.  No.  8,863 — ^The  Iris,  1  Low. 
Dec.  522,  Fed.  Cas.  No.  7,062 — Poag  v.  The 
McDonald,  Fed.  Cas.  No.  11,238 — ^Talbot  t. 
Wakeman,  Fed.  Cas.  No.  13,731 — West  ▼. 
The  Uncle  Sam,  McAll.  511,  Fed.  Cas.  No. 
17,427— The  WillUm  Gillum,  2  Low.  Dec. 
156,  Fed.  Cas.  No.  17,698 — Card  v.  Hines, 
35  Fed.  600 — ^The  Samuel  Marshall,  49  Fed. 
757— The  Thomley,  39  C.  C.  A.  256,  98 
Fed.  748 — ^Davis  v.  Adams,  42  C.  C.  A. 
497,  102  Fed.  524 — ^The  Saranac,  132  Fed. 
989. 

538.  A  libel  charging  the  seizure  to  have 
been  made  on  water,  when  in  fact  it  was 
made  on  land,  will  not  support  a  verdict, 
judgment,  or  sentence  thereon,  but  must  be 
amended  or  dismissed.  The  Sarah,  8  Wheat. 
391,  5:  644 
Cited  In  United  States  v.  396  Barrels  Distilled 

Spirits,  Fed.  Caa.  Now  16,503. 

639.  A  libellant  cannot  recover  upon  an- 
other ground  than  that  upon  which  he  haa 
chosen  to  place  his  action  in  the  pleadings. 
Rich  V.  Lambert,  12  How.  347,  13:  1017 

j.  Judgment  or  Decree, 

Variance  between  Pleading  and  Proof,  aee 

supra,  in.  i,  3. 
Relief  under  Pleading,  see  supra,  455. 
Retention  or  Distribution  of  Proceeds  with- 
out Direction  of  Court,  see  infra,  553. 
Appealability  of,  see  Appeal  and  Error,  L 

d,  18. 
Mode  of  Reviewing,  see  Appeal  and  Error, 

684-688. 
Direction    by   Appellate    Court   as   to,    see 

Appeal  and  Error,  5461. 
What  is  Proper  Judgment  on  Appeal,  see 

Appeal  and  Error,  5253. 
Rendering   Modified    Judgment    on    Appeal, 

see  Appeal  and  Error,  5230,  5231,  5235. 
Increasing  Amount  of  Judgment  on  Appeal, 

see  Appeal  and  Error,  5280. 


ADMIRALTY,  IIL  k. 


101 


Allowrng  Interest  on,  on  Appeal,  see  Appeal 

and  Error,  5347,  5348,  5353,  535&-5360. 
Rate  o{  Interest  on,  see  Appeal  and  Error, 

5359a,  5360. 
Effect  of  Decree  of  Condemnation,  see  Prize 

and  Capture,  I.  o. 
Retention  c^  Custody  to  Await  Claim  by 

Real  Owner,  see  Courts,  296. 
Extrinsic    Evidence   to    Supply    Failure    of 

Reeord  to  Show  Nationality  of  Prize, 

see  Evidence,  1732. 
Probative  Effect  of  Condemnation  of  Vessel 

by    Foreign    Court    of    Admiralty,    see 

Evidence,  2497. 
Sufficiency  of  Proof  of  Condemnation,  see 

Evidence,  2550,  2601. 
Propriety    of    Issuing    Execution    against 

Property  of  Libellees,  see  Execution,  4. 
Joint  or  Several  Judgment,  see  Judgment, 

19,   23,  28. 
Amount  of  Judgment  for  Dlegal  Seizure,  see 

Judgment,  91. 
Conclusiveness  of,  Generally,  see  Judgment, 

186,   271,   344-348,   367,   536-551,   695, 

745.  746,  779,  835,  912-916. 
Conclusiveness  of,  on  Appeal  or  Error,  see 

Appeal  and  Error,  Vm.  1,  3,  c. 
Collateral  Attack  on,  see  Judgment,  948. 
Uen  of  Judgment,  see  Judgment,  872,  873, 

905. 
Arrest  of,  see  Judgment,  1177. 
Scope  of  Adjudication  in  Prize  Case  wherein 

United   States   bitervenes,   see   United 

States,  172. 
See  also  supra,  492;  Judgment,  76. 

540.  A  court  of  admiralty  adjudicated  the 
title  in  a  case  of  illegal  capture,  in  viola- 
tion of  our  neutrality,  of  which  it  had  taken 
jurisdiction.   Del  Col  v.  Arnold,  3  Dall.  333, 

1:624 
CVtei  In  British  Consul  v.  Thompson,  Bee,  142, 
Fed.   Css.   No.   1,899 — The  Tilton,  5  Mason, 
471,  Fed.  Gas.  No.  14,054. 

541.  The  power  of  a  court  of  admiralty  to 
render  judgment  upon  any  stipulation  given 
during  the  progress  of  an  admiralty  pro- 
ceeding, in  such  proceeding,  was  adverted  to, 
but  not  adjudicated-  The  Virgin  v.  Vyfhhis. 
S  Pet.  538,  8:  1036 
Ciifd  In  Braithwaite  v.  Jordan,  S  N.  D.  207, 

31  L.RA.  244,  65  N.  W.  701. 

542:  Where  a  libel  was  filed  for  materials 
sad  repairs  on  a  steamboat,  and  the  defense 
was  that  the  libellants  were  joint  owners 
of  the  vessel  with  respondent,  but  the  proofs 
showed  that  the  libellants  were  not  such 
ioint  owners,  but  that  she  was  owned  solely 
Dv  respondent,  the  decree  in  fa^or  of  the 
libellants  will  be  affirmed.  Turner  v.  Flani- 
gan  (Flanigan  v.  Turner)  1  Black,  491, 

17:  106 

543.  In  case  of  default,  the  property  at- 
tached may  be  condemned  to  answer  the  de- 
mand of  the  libellant.  Manro  v.  Almeida,  10 
Wheat.  473,  6:  369 

544.  United  States  courts  have  full  au- 
^bority  to  combine  suits  arising  out  of  a  col- 
lision, and,  where  both  vessels  were  in  fault, 
to  make  a  single  decree  in  accordance  with 


their  rights  and  obligations.  Reynolds 
V.  Vanderbilt  (The  North  Star)  106  U.  8. 
17,  1  Sup.  Ct.  Rep.  41,  27:  91 

Cited  in  The  Eliza  Lines,  61  Fed.  310 — ^The 
Joh  T.  Wilson,  84  Fed.  206 — Betts  v.  United 
States,  65  C.  C.  A.  458,  132  Fed.  234. 

545.  Where  the  owners  of  the  ship  or  ves- 
sel damaged  by  a  collision  are  carriers  of  the 
cargo,  they  may  recover  for  its  loss  or  in- 
jury in  the  suit  for  the  collision.  La  Tou- 
rette  v.  Burton  (The  Commander-in-Chief) 
1  Wall.  43,  17:  609 

Cited  in  The  Metis,  5  Ben.  206,  Fed.  Cas.  No. 

9,500 — ^The   Russia,    3   Ben.   479,    Fed.    Cas. 

No.  12,168 — Hardman  v.  Brett,  2  L.R.A..  175, 

87  Fed.  805. 

646.  The  courts  of  the  captors  have  gen- 
eral jurisdiction  of  prize,  and  their  adjudi- 
cation is  conclusive  upon  the  proprietary 
interest.    La  Nereyda,  8  Wheat.  108, 

5:574 

547.  American  property  recaptured  may 
be  restored  on  payment  of  salvage,  although 
the  libel  prays  condemnation  of  it  as  prize 
of  war,  and  does  not  claim  salvage.  The 
Adeline,  9  Cranch,  243,  3:  719 

Ic.  DistrilnUion  of  Proceeda, 

Under  Prayer  for  General  Relief,  see  supra, 
482. 

Review  of  Decree  as  to,  see  Appeal  and 
Error,  225. 

Effect  of  Appeal,  see  Appeal  and  Error, 
2764-2767,  2773,  2774. 

Rights  of  Sureties  on  Appeal  Bond  as  to, 
see  Appeal  and  Error,  5702. 

lien  on,  or  Preference  in,  Proceeds,  see  At- 
tachment, 40. 

Division  of  Damages  in  Case  of  Mutual 
Fault  for  Collision,  see  Collision,  III.  d. 

Vice  C:k}nsurs  Right  to  Receive  Proceeds, 
see  Diplomatic  and  Consular  Officers, 
13. 

Duty  of  Marshal  as  to  Proceeds,  see  Mar- 
shal, 36. 

Right  of  (Ik>-salvors  to  Petition  for  Compen- 
sation from  Fund,  see  Salvage,  79. 

Title  and  Interest  in  Prize  and  Prize  Money, 
see  Prize  and  Capture,  I.  p. 

In  Proceedings  to  Limit  Liability,  see  Ship- 
ping, V.  c,  6. 

See  also  supra,  31,  44,  298,  492. 

548.  If  proceeds  are  rightfully  in  the  pos- 
session and  custody  of  the  admiralty,  it  has 
jurisdiction  to  entertain  a  supplemental  suit 
to  ascertain  to  whom  the  proceeds  belong. 
Andrews  v.  Wall,  3  How.  568,  11:  729 
Cited  in  The  Lottawanna   (Wilson  v.  Bell)   20 

Wall.  223.  22  L.  cd.  263— The  J.  B.  Rum- 
bell.  148  U.  S.  16,  37  L.  ed.  348,  13  Sup. 
Ct.  Rep.  498 — The  Edith,  6  Nnt.  Bankr. 
Reg.  459,  5  Ben.  442,  Fed.  Cas.  No.  4,282— 
Hill  ▼.  The  Golden  Gate,  6  Am.  It.  Reg.  279, 
Fed.  Cas.  No.  0,401 — Kellum  v.  Emerson, 
2  Curt.  C.  C.  83,  Fed.  Cas.  No.  7,669— The 
Lady  Franklin,  2  Blss.  123,  Fed.  Cas.  No. 
7,983 — Leland  v.  The  Medora,  2  Woodb.  & 
M.  114,  Fed.  Cas.  No.  8,237 — The  Panama, 
Olcott,  363,  Fed.  Cas.  No.  10,70.3— The 
Sailor   Prince,    1    Beu.   467,    Fed.    Cas.    No. 
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12,219 — ^The  St.  Joseph,  Brown,  Admr.  203, 
Fed.  Caa.  No.  12,229 — ^Tunno  v.  The  Betsina, 
5  Am.  L.  Reg.  407.  Fed.  Cas.  No.  14,236 — 
United  States  v.  Mackey,  2  Dill.  308,  Fed.  Cas. 
No.  15,696— The  St.  Johns,  101  Fed.  470— 
China  Mut.  Ins.  Co.  v.  Force,  142  N.  Y.  98, 
40  Am.  St.  Rep.  576,  36  N.  E.  874. 

549.  Maritime  liens  upon  the  property 
sold  by  the  order  of  the  admiralty  court 
follow  the  proceeds,  but  the  court  cannot 
decree  that  third  persons  who  could  not  have 
proceeded  against  the  property  in  rem,  may 
recover  a  proportion  of  the  proceeds  to 
satisfy  their  claims.  Wilson  v.  Bell  (The 
Lottawanna)  20  Wall.  201,  22:  259 
Cited  In  The  Illinois,  2  Flipp.  409,    Fed.  Cas. 

No.  7,005 — The  Wyoming,  37  Fed.  543— The 
Balize,  52  Fed.  415 — ^The  Alice  Strong,  57 
Fed.  251— The  Willamette  Valley,  76  Fed. 
842— The  Lydia  A.  Harvey,  84  Fed.  1001 
—The  Solveig,  43  C.  C.  A.  251.  103  Fed. 
324 — Knott  v.  Evening  Post  Co.  124  Fed. 
355 — Murphy  v.  Factors'  &  T.  Ins.  Co.  33 
La.  Ann.  461. 

550.  Mortgagees  of  a  vessel,  after  a  sale 
under  a  libel,  cannot  reach  the  proceeds  by 
a  libel  against  them;  they  should  have 
appeared  as  claimant  in  the  original  suit,  or 
by  petition  upon  the  sale  when  the  proceeds 
were  brought  into  the  registry.  Schuchardt 
v.  Babbage,  19  How.  239,  15:  625 
Cited  In  The  Lottawanna   (Wilson  v.  Bell)   20 

Wall.  223,  22  L.  ed.  264— The  Lottawanna 
(Rodd  V.  Heartt)  21  Wall.  582,  22  L.  ed.  664 
— ^The  J.  E.  Rumbell,  148  U.  S.  15,  37  L.  ed. 
348,  13  Sup.  Ct.  Rep.  498 — Adams  v.  The 
Wyoming,  Fed.  Cas.  No.  71 — ^Bartlette  v. 
The  Viola,  Fed.  Cas.  No.  1,083 — ^The  Island 
City,  1  Low.  Dec.  880,  Fed.  Cas.  No.  7,100 
— ^The  Sailor  Prince,  1  Ben.  467,  Fed.  Cas. 
No.  12,219— Petrle  v.  The  Coal  Bluff  No.  2, 
3  Fed.  533 — ^The  Grand  Republic,  10  Fed. 
400— The  B.  V.  Mundy,  22  Fed.  174— Miller 
V.  The  Peerless,  45  Fed.  493 — ^The  Templar, 
59  Fed.  208 — The  Katie  O'Neil,  66  Fed. 
113 — Bolden  v.  Jensen,  70  Fed.  511 — ^The 
Elmbank,  72  Fed.  611 — The  Willamette  Val- 
ley, 76  Fed.  841,  843 — ^The  Lottawanna, 
32  Phils.  Leg.  Int.  211 — Petrle  v.  The  Coal 
Bluff  No.  2,  37  Phila.  Leg.  Int.  416 — Srodes 
V.  The  Collier.  2  PIttsb.  318,  9  Pittsb.  L.  J. 
73,  Fed.  Cas.  No.  13,272a — Apreda  v.  Ro- 
mano, 24  W.  N.  C.  127. 

551.  A  claimant  who  establishes  his  claim 
against  the  proceeds  of  a  vessel,  at  his  own 
risk  and  expense,  has  precedency  in  pay- 
ment over  another  claimant  who  has  re- 
mained passive  until  the  first  claim  is  estab- 
lished by  judgment.  Bradley  v.  Corn  Ex- 
change, Inland  Nav.  &  F.  Ins.  CJo.  5  Wall. 
87,  18:  517 
Distinguished  in  The  Lady  Boone,  21  Fed.  733 
—The  St.  Johns,  101  Fed.  477. 

Cited  in  The  Battler,  67  Fed.  253. 

552.  If  any  owner  should  not  appear  in 
the  case  of  a  libel  for  a  salvage  service  to 
claim  any  particular  parcel  of  the  property, 
the  habit  of  courts  of  admiralty  is  to  retain 
such  property,  or  its  proceeds,  after  de- 
ducting the  salvage,  until  a  claim  is  made, 
or  a  year  and  a  day  have  elapsed  from  the 
time  of  the  institution  of  the  proceedings. 
Stratton  v.  Jarvis,  8  Pet.  4,  8:  846 
Cited  in  State  ex  rcl.   Hart  v.  Burke,  33  La. 

Ann.  505. 


553.  It  is  irregular  for  the  marshal  to 
keep  the  proceeds  of  a  vessel  and  cargo,  or 
to  distribute  them  among  the  parties,  with- 
out any  direction  of  the  court;  but  this  ir- 
regularity may  be  cured  by  assent  and  ratifi- 
cation.   The  Collector,  6  Wheat.  194, 

5:  239 
Cited  in  The  Phebe,   1   Ware,  361,   Fed.   Cas. 

No.  11,065. 


ADMISSION. 

Of  Attorney,  see  Attorneys,  I.  a. 

Inefficacy  to  Confer  Jurisdiction  Generally, 
see  Courts,  I.  g. 

Estoppel  by,  see  Estoppel,  III.  b,  3. 

Of  Facts  in  Extradition  Proceedings,  see 
Extradition,  50. 

Judgment  by  Default  as,  see  Judgment,  272, 
273. 

By  Pleading  or  Failure  to  Plead,  see  Plead- 
ing, I.  m. 

By  Demurrer,  see  Pleading,  VII.  e. 

By  Removal  of  Cause,  see  Removal  of 
Causes,  421. 

Of  State,  see  States,  XI 

See  aUo  Evidence,  IX. 


ADOPTED  STATUTES. 

Construction  of,  see  Statutes,  II.  s. 


ADOPTION. 

Of  Constitution,  see  Constitutional  Law,  I. 

Of  Laws  of  State  Ceding  Territory  for  Lis- 
trict  of  Columbia,  see  District  of  Colum- 
bia, 26-29. 

Into  Indian  Tribe,  see  Indians,  20-22. 


ADULTERATION. 

Of  Food  Product,  Generally,  see  Constitu- 
tional Law,  902,  903. 

Of  Coffee,  see  Appeal  and  Error,  5057. 

As  Dependent  on  Place  of  Sale,  see  Conflict 
of  Laws,  32. 

Judicial  Notice  of,  see  Evidence,  104. 


ADULTERT. 

Imposing  Greater  Punishment  for  Adultery 
between  White  and  Colored  Persons,  see 
Civil  Righte,  34. 

Consideration  for  Conveyance  for  Benefit  of 
Children  of  Woman  with  Whom  One  is 
Living  in  Adultery,  see  Contracts,   66. 

Conviction  of  Unlawful  Cohabitation  as  Bar 
to  Prosecution  for,  see  Criminal  Law, 
79. 
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Rights  in  Community  Property  of  Wife  Di- 
vorced for.  Bee  Divorce  and  Separation, 
21,  22. 

Sufficiency  of  Evidence  of  Accompaniment  of 
Public  Scandal  and  Disgrace,  see  Evi- 
dence,  2357. 

[An  unmarried  man  cannot  be  convicted 
of  adultery  with  a  married  woman,  but  only 
of  fornication.  Respublica  v.  Roberts  (Pa. 
Sup.  Ct.)  2  DaU.  124,  1:  316] 


#•» 


ADVANCEMENT. 

Of  Causes    on    Calendar,    see   Appeal    and 

Error,  VII.  d. 
In  General,  see  Wills,  254. 

Editorial  note. 

[Right  of  one  receiving  advancement  and 
executing  release  of  interest  in  estate  to 
share  in  after-acquired  property.  65  L.RAl. 
578.] 


ADVANCES. 

Assumpsit  for  Money  Advanced,  see  As- 
sumpsit, 14,  15. 

yslidity  of  Security  Contemporaneously 
taken  from  Bankrupt,  see  bankruptcy, 
192. 

On  Bill  of  Lading,  Lien  of  Bank  for,  see 
Bills  of  Lading,  21. 

Bottomry  Bond  for,  see  Bottomry  and  Re- 
spondentia, 12. 

Bv  Carrier,  see  Carriers,  141,  142. 

From  Federal  Treasury;  Powers  of  Secre- 
tary,  see   Executive  Departments,   22. 

By  Factor,  see  Factors,  31. 

Making  Judgment  for  Advances  to  Vessel 
Payable  in  Gold,  see  Judgment,  98. 

Maritime  Lien  for,  see  Maritime  Liens,  II. 
b. 

Keoessary  Parties  to  Suit  to  Enforce  Lien 
for,  see  Parties,  217. 

Instruction  as  to,  Under  Bonds,  see  Trial, 
666. 


ADVERSE  CLAIM. 

What  Constitutes,  as  Against  Trustee  in 
Bankruptcy,  see  Bankruptcy,  24,  25. 

Adjudication  Incident  to  Bankruptcy  Pro- 
ceedings,   see    Bankruptcy    248,    314. 

Of  Bankrupt's  Property,  Limitation  of  Ac- 
tion on,  see  Limitation  of  Actions, 
UL  j. 

To  Land,  Suit  to  Determine,  see  Cloud  on 
Title. 

Conclusiveness  of  Decision  of  State  Court 
as  to,  in  Federal  Court,  see  Judgment, 
1056. 

Bj  Tenant,  see  Landlord  and  Tenant,  75. 


Joinder  of  Adverse  Claimant  in  Foreclosure 

Suit,  see  Mortgage,  321,  322. 
Allegations  as  to,  see  Pleading,  463. 


ADVERSE    POSSESSION. 

/.  What  Constitutes,  i-174. 

a.  In  General,  l^l^, 

b.  On  Boundaries,  16' 10, 

c.  Vendor  and  Purchaser,  20'9. 

d.  Landlord  and  Tenant,  30-^3. 

e.  Mortgage  or  Trust,  44^8. 

f.  As  to  Tenants  in  Contimon,  4P- 

64. 

g.  As  to  Remaindermen  or  JSever- 

sioners,  05-6. 
h.  As  to  Public  Lands,  67^80. 
i.  Color  of  Title,   81-124, 
j.  Claim;  Hostility,  125-32. 
1e.  Extent  and  Kind  of  Possession, 
133-70. 

1.  In  General,  133-42. 

2.  Constructive         Possession, 

143-70. 
I.  Of  Slaves,  171-4. 
II.  Effect;  Time  Required,  175-237, 

a.  In  General,  175-81, 

b.  Length  of  Time  Required,  182- 

227, 
o.  Tacking,  228-33. 
d.  Continuity,  234-7. 

Quieting  Title  Secured  by,  see  Cloud  on 
Title,  34,  35. 

Purchase  of  Land  in  Possession  of  Third 
Person,  see  Champerty  and  Mainte- 
nance, III. 

Due  Process  in  Gaining?  Title  by,  see  Con- 
stitutional Ijaw,  509. 

Statute  Protecting  Title  by,  as  Due  Process, 
see  Constitutional  Law,  688. 

Of  Lands  Conveyed,  as  Eviction,  see  Cove- 
nant, 26. 

Necessity  of,  to  Acquire  Rights  by  Dedica- 
tion, see  Dedication,  16. 

Allowance  for  Improvements  to  one  Holding 
Adversely,  see  Ejectment,  VII. 

Recital  in  Notarial  Act  as  Evidence  of,  see 
Evidence,   1325. 

Hearsay  Evidence  of,  see  Evidence,  1886, 
1887. 

Effect  of  Acquisitions  in  Purchaser's  Pos- 
session to  Waive  De  Facto  Judicial 
Sale,  see  Judicial  Sale,  52. 

Right  of  Corporation  to  Set  up  Defense  of, 
see  Limitation  of  Actions,  239. 

Taken  after  Bankruptcy,  see  Limitation  of 
Actions,  274. 

Notice  of  Rights  in  Land  from  Possession, 
see  Notice,  III. 

Effect  of  Partition  Proceedings,  see  Parti- 
tion, 16. 

Retroactive  Effect  of  Statute  Limiting  Time 
for  Action  to  Recover  Land  Adversely 
Held,  see  Statutes,  548. 

Adverse  Holder  as  Trustee  for  Person  Hav- 
ing Title,  see  Trusts,  26. 

Adverse  Rights  Passing  under  Devise  of  all 
Estate  Real  and  Personal,  see  Wills,  78. 

As  to  Limitation  of  Actions,  see  Limitation 
of  Actions. 
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ADVERSE  POSSESSION,  I.  a,  b. 


7.  What  Constitutes, 
a.  In  Oeneral. 

Federal   Ck>urts   Following  State  Decisions, 

see  Courts,  2051. 
Payment  of  Taxes  as  Evidence  of  Claim  of 

Right,  see  Evidence,  2334. 
Questions  of  Law  or  Fact,  see  Trial,  349- 

356. 

1.  Ouster  by  adverse  possession  is  neces- 
sary to  defeat  an  existing  title.  Society  for 
Propagation  of  Gospel  v.  Pawlet,  4  Pet.  480, 

7:927 
Cited  in  United  States  t.  Arredonde,  6  Pet. 
743,  8  L.  ed.  560— Mltchel  v.  United  States, 
9  Pet.  735,  9  L.  ed.  292 — Strother  ▼.  Lucas, 
12  Pet.  456,  9  L.  ed.  1155 — Clymer  t.  Daw- 
kins,  3  How.  690,  11  L.  ed.  786. 

2.  Wherever  the  proof  is  that  one  holds 
for  himself  to  the  exclusion  of  all  others, 
the  possession  so  held  must  be  adverse  to  all 
others.  Jackson  ex  dem.  Bradstreet  v. 
Huntington,  5  Pet.  402,  8:  170 
Cited  in  Owen  v.  Morton,  24  Cal.  877 — Neale 

V.  Lee,  8  Mackey,  13 — Jones  v.  Porter,  8 
Penr.  ft  W.  185. 

8.  In  deciding  whether  there  be  adverse 
possession  or  not,  the  possession  and  the 
quo  animo  are  the  legal  subjects  of  inquiry. 
Jackson  ex  dem.  Brt^street  v.  Huntington, 
5  Pet.  402,  8:  170 

Cited  in  Probst  T.  Domestic  Missions,  129  U. 

S.  192,  32  L.  ed.  645,  9  Sap.  Ct.  Rep.  268 

— Unger  y.  Mooney,  68  Cal.  698,  49  Am.  Rep. 

100— ^Woodward    v.    McReynolds,    1    Cband. 

(Wis.)    250 — Woodward    v.    McReynolds,    2 

Plnney   (Wis.)   278. 

4.  Notice  and  actual  ouster  are  the  most 
direct  and  ordinary  proofs  of  adverse  posses- 
sion, and  sufficient  to  support  a  verdict. 
Jackson  ex  dem.  Bradstreet  v.  Huntington, 
5  Pet.  402,  8:  170 
Cited  In  Armstrong  y.  Morrill,  14  Wall.  146, 

20  L.  ed.  772 — Brown  v.  Leete,  6  Sawy.  334, 
2  Fed.  442 — ^Trapnall  y.  Burton,  24  Ark. 
392 — Rlngo  v.  Woodruff,  43  Ark.  488 — Parker 
v.  Metzger,  12  Or.  410,  7  Pac.  518 — Core  v. 
Faupel,  24  W.  Va.  244. 

5.  No  distinction  is  made  in  New  York 
between  a  religious  corporation  and  an  in- 
dividual in  regard  to  capacity  to  hold  by 
force  of  the  statute  of  limitations,  and  none 
can  be  made  by  the  Supreme  Court.  Har- 
pending  v.  Reformed  Protestant  Dutch 
Church,  16  Pet.  455,  10:  1029 

-  6.  In  New  York  there  is  no  right  of  elec- 
tion to  stand  disseised,  as  to  both  devises 
and  common-law  conveyances,  in  the  absence 
of  a  statute  repealing  the  common  law. 
Jackson  ex  dem.  Bradstreet  v.  Huntington, 
5  Pet.  402,  8:  170 

7.  Adverse  possession  may  be  established 
by  an  ouster  presumed  from  possession 
under  color  of  title.  Society  for  Propaga- 
tion of  Gospel  V.  Pawlet,  4  Pet.  480, 

7:  927 
Cited  in  Clarke  v.  Courtney.  5  Pet.  355,  8 
Li.  ed.  153 — Jackson  ex  dem.  Bradstreet  v. 
TTnntinsrton,  5  Pet.  439.  8  L.  ed.  184 — 
Harvey  v.  Tyler,  2  Wall.  849,  17  L.  ed. 
876 — Magi!!  v.  Brown,  Fed.  Cas.  No.  8.952 
— Moore  v.  Greene,  2  Curt.  C.  C.  210,  Fed. 


Cas.  No.  0,763 — Neale  y.  Lee,  8  Mackay,  14 
— Macklot  v.  Dubreuil,  9  Mo.  490 — People 
y.  Van  Rensselaer,  9  N.  Y.  343-— Core  y. 
Faupel,  24  W.  Va.  244. 

8.  Knowledge  of  superior  and  senior  title 
does  not  render  possession  under  a  void 
junior  deed  the  less  adverse.  Ewing  v. 
Burnet,  11  Pet.  41,  9:  624 
Cited   Id    Barrett   v.    Stradl,    73    Wis.   400,    » 

Am.   St.  Rep.  795,  41   N.  W.  439. 

9.  It  is  a  general  rule  that  a  disseisor  can- 
not qualify  his  own  wrong,  but  must  be 
considered  as  a  disseisor  in  fee.  Ricard  v. 
Williams,  7  Wheat.  59,  6:  398 
Cited  In   Carpentier  v.   Webster,  27   Cal.   662 

— ^Township  No.  Six  v.  M'Farland,  12  Mass. 
327. 

10.  The  rule  that  a  disseisor  is  one  in  fee 
is  introduced  only  for  the  benefit  of  the 
disseisee,  for  the  sake  of  electing  his  remedy. 
Ricard  v.  Williams,  7  Wheat.  59,         5:  398 

11.  Possession  of  purchaser  at  execution 
sale  in  enforcement  of  lien  asserted  to  be 
superior  to  mortgage  deemed  adverse  to 
mortgagee.  Barnes  v.  Chicago,  M.  &,  St. 
P.  R.  Co.  122  U.  S.  1,  7  Sup.  Ct  Rep.  1043, 

iO:  1128 
ated  In  Gunnison  y.  Chicago,  M.  ft  St.  P.  B. 
Co.  117  Fed.  645. 

12.  Where  a  widow  claims  adverse  pos- 
session, it  is  of  no  consequence  whether  her 
husband,  whose  title  she  claims,  was  nat- 
uralized or  not.  Hogan  v.  Kurtz,  94  U.  S. 
773,  24: 317 

13.  The  element  of  legal  good  faith  for 
the  ordinary  prescription  of  ten  years  under 
Spanish  law  does  not  exist  in  case  of  pos- 
session under  a  grant  of  public  lands  which 
is  made  entirely  without  authority.  Hayes 
V.  United  States,  170  U.  S.  637,  18  Sup.  Ct. 
Rep.  735,  42:  1174 

Editorial  notes. 
Requisites  of.  5:  398;  40:  215 

[Against  wife  holding  by  entireties.     30 

L.R.A.  335. 
Effect  of  husband's  life  estate  to  suspend 

or  prevent  running  of  statute  of  limitations 

against  wife's  title  to  real  estate  adversely 

possessed.    10  L.R.A.(N.S.)  86.] 

Against  partner. 

14.  No  length  of  possession  of  one  partner, 
of  real  estate  paid  for  with  partnership 
funds  and  conveyed  to  him,  bars  the  other 
partners.  Riddle  v.  Whitehill,  185  U.  S. 
621,  10  Sup.  a.  Rep.  924,  34:  282 
Cited  in  Warren  y.   Adams,   19   Colo.  525,   86 

Pac.  604 — Campbell  v.  McFadden,  9  Tex. 
Civ.  App.  394,  31  8.  W.  436 — Gibson  ▼. 
Gibson,  108  Wis.  105,  84  N.  W.  22. 

b.  On  Boundaries, 

Extent  of  Possession,  see  infra,  I.  k,  2. 
Time  Necessary  to  Acquire  Title,  see  infra, 

210,  216. 
Determination  of  Boundary  between  States 

by    Lapse    of    Time,    see    Boundaries, 

III.  f. 
See  also  infra,  166. 

15.  Title  by  adverse  possession  is  estab- 
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luhed  hy  twenty  yean'  occupation  of  prop- 
erfy  under  a  parol  agreement  upon  a  dispute 
u  to  the  boundary.  Boyd  v.  Graves,  4 
Wheat.  513,  4:  628 

Oiied  in  Hilton  t.  Duncan,  1  Coldw.  318. 

16-19.  Possession  for  twenty  years  ac- 
cording to  a  boundary  erroneously  estab- 
lished by  adjoining  owners,  upon  a  dispute 
in  regard  thereto,  determines  the  title  in 
accordance  with  the  line  so  established. 
Boyd  V.  GraTes,  4  Wheat.  513,  4:  628 

Cited  in  Brown  t.  Cockerel  1.  33  Ala.  44 — 
Sneed  ▼.  Oslwrn,  25  Cal.  627 — Lindsay  y. 
Springer,  4  Harr.  (Del.)  550 — Watrous  y. 
Morrison.  33  Fla.  268,  39  Am.  St.  Rep.  139, 
14  So.  805 — Sheldon  y.  Atkinson,  38  Kan. 
18,  16  Pac  68— Blair  y.  Smith,  16  Mo.  282 
— Gest  y.  Kenner,  2  Handy  (Ohio)  90 — 
Gwynn  y.  Schwartz,  82  W.  Va.  501,  9  S.  B. 
880. 

Editorial  note. 

[In  case  of  ignorance  or  mistake  as  to 
boundary.     21  LJLA.  829.] 

c.  Vendor  and  Purchaser, 

Grantee  of  Tenant  in  Ck>mmon,  see  infra, 

51,  52. 
Estoppel  of  Purchaser  to  Dispute  Vendor's 

Title,  see  Estoppel,  322-334. 
See  also  supra,  11;  infra,  65,  128,  161. 

20.  One  may  hold  adversely  to  him  from 
whom  he  purchases.  Jackson  ex  dem.  Brad- 
itreet  ▼.  Huntington,  5  Pet.  402,  8:  170 
ated  in  Watklns  y.   Holman,   16   Pet.   54,   10 

L.  ed.  885 — Crozall  y.  Shererd  (Den  ex  dem. 
Croxall  y.  Sherrerd)  5  Wall.  287,  18  L.  ed. 
579 — Singer  Mfg.  Co.  y.  Tillman,  8  Aris. 
128,  21  Pac  Slfr— Bradstreet  y.  Oaike,  12 
Wend.  675. 

21.  A  vendee's  title  and  possession  are 
adverse  to  his  vendor  upon  a  purchase  of  the 
fee,  although  derived  from  him.  Society 
for  Propagation  of  the  Gospel  v.  Pawlet,  4 
Pet.  480,  7:  927 
DMimffwiBhed  in  Clarke  v.  McClure,  10  Gratt. 

313. 

Cited  In  Watklns  v.   Holman.   16   Pet.  54,   10 
Jm    ed.    885 — Croxall    v.    Shererd    (Doe    ex 
dem.  Croxall  v.   Sherrerd)    5  Wall.   287,   18 
U  ed.  579 — Ward  v.  Cochran,  18   C.  C.   A. 
5.   36   U.    S.    App.    307,    71    Fed.    131— San 
Francisco  v.   Lawton,   18   Cal.  476,   79  Am. 
Dec    187 — Unger   v.    Mooney,    63    Cal.    593, 
49  Am.    Rep.    100 — Wenzel    v.    Schultz,   100 
CaL  255,  34  Pac.  696— Fain  v.  Garthri^ht, 
5  Ga.   14 — Wiggins  v.   Holley,   11   Ind.    7— 
King  v.  Carmicbael.  136  Ind.  27,  43  Am.  St. 
Bep.   303,   35   N.    E.    509 — Bassett  v.    Har- 
wich. 180  Mass.  686,  62  N.  E.  974 — Sands 
v.  Davis,  40  Mich.   20 — ^Tush-ho-yo-tubby  v. 
Barr.  45   Miss.    193 — Morgan    v.   Hazlehurst 
Lodge.  53   Miss.   677— Macklot  v.   Dnbreuil, 
9  Mo.  485,  43  Am.  Dec.  550 — Den  ex  dem. 
Van    Blarcom    y.    Kip,    26    N.    J.    L.    361 — 
Bradstreet   v.   Clarke,   12  Wend.   675— Rose- 
boom  V.  Tan   Vechten,   5    Den.   430 — Smith 
v.  Sanger,  3  Barb.   368 — Averill  y.   Wilson, 
4  Barb.  187— Coakley  v.  Perry,  3  Ohio  St. 
347— Bay  v.  Goodman,  1  Sneed.  502 — Society 
for  Propagation  of  Gospel  v.  Sharon,  28  Vt. 
611— Nowlin  v.  Reynolds,  25  Oratt.  142. 

22.  A  purchaser  who  has  obtained  a  con- 
'*jTWce  holds  adversely  to  the  vendor,  and 


may  controvert  his  title.     Boone  v.  Chiles, 
10  Pet.  177  9:  38S 

Watklns  v.  Holman,  16  Pet.  25,  10:  87a 
died  in  Croxall  v.  Shererd  (Den  ex  dem.  Crox- 
all V.  Sherrerd)  5  Wall.  287,  18  L.  ed. 
579 — ^Merryman  v.  Bourne,  9  Wall.  600,  19 
L.  ed.  686 — Robertson  v.  Pickrell,  109  U.  S. 
615,  27  L.  ed.  1051,  3  Sap.  Ct.  Rep.  407 
— Dalles  City  v.  Missionary  See.  6  Sawy. 
145,  6  Fed.  374 — Elder  v.  McClaskey.  17 
C.  C.  A.  269,  37  U.  S.  App.  1,  70  Fed.  547 
— Scott  v.  Mineral  Development  Co.  64  C. 
C.  A.  664,  130  Fed.  502 — San  Francisco  v. 
Lawton,  18  Cal.  476,  79  Am.  Dec  187 — 
King  v.  Carmichael,  136  Ind.  27,  43  Am. 
St.  Rep.  303,  85  N.  B.  509 — Sands  v.  Davis, 
40  Mich.  19 — Jones  v.  Madison  County,  72 
Miss.  808,  18  So.  87 — Macklot  v.  Dubreuil, 
9  Mo.  485,  43  Am.  Dec.  550 — Kenada  v. 
Gardner,  3  Barb.  SOl^-Osterhaut  v.  Shoe- 
maker, 3  Hill,  518 — Farnum  v.  Loomis,  2 
Or.  31 — Ellege  v.  Cooke,  5  Lea,  639 — Roller 
V.  Efflnger,  88  Va.  646,   14   S.  E.  337. 

23.  A  vendee  in  fee  derives  his  title  from 
the  vendor;  hut  his  title  is  adverse  to  the 
vendor.      Boone    v.    (Hiiles,    10    Pet.    177, 

9:38S 
Den  ex  dem.  Croxall  v.  Sherrerd  (Croxall  v. 

Shererd)  5  Wall.  268,  18:  572 

Cited  In  Robertson  v.  Wood,  15  Tex.  6,  65  Am. 

Dec.  140. 

24.  Grantees  in  fee  hold  adversely  to  all 
the  world  and  have  the  same  right  to  deny 
the  title  of  their  vendors  as  the  title  of  any 
other  party.  Merryman  v.  Bourne,  9  Wall. 
592,  19: 683 
Cited  In  Groshols  v.  Newman,  21  Wall.  488,  22 

L.  ed.  472 — Bybee  v.  Oregon  ft  C.  R.  Co.  139 
U.  S.  682,  35  L.  ed.  309,  11  Sup.  Ct.  Rep.  641 
— Dalles  City  v.  Mission.  Soc.  6  Sawy.  145,  6 
Fed.  374 — Bybee  v.  Oregon  ft  C.  R.  Co.  26 
Fed.  591 — Scott  v.  Mineral  Development  Co. 
64  C.  C.  A.  664,  130  Fed.  502 — Robinson  v. 
Thornton,  102  Cal.  684,  84  Pac.  120 —  Moore 
v.   Smead,  89  Wis.   565,  62  N.  W.  426. 

25.  A  hona  fide  purchaser  holds  adversely 
to  all  the  world.  He  may  disclaim  the  title 
under  which  he  entered,  and  set  up  any 
other  title  and  any  other  defense,  alike 
against  his  vendor  and  against  others. 
I&n  ex  dem.  Croxall  v.  Sherrerd  (Croxall  v. 

Shererd)  6  Wall.  268,  18:  572 

Cited  in  Merryman  v.  Bourne,  9  Wall.  600,  19 
L.  ed.  686 — ^Vllla  v.  Rodriguea  (Alexander  v. 
Rodrigues)  12  Wall.  339,  20  L.  ed.  410 — 
United  States  v.  California  and  O.  Land  Ca 
148  U.  S.  41,  87  L.  ed.  359,  13  Sup.  Ct.  Rep. 
458 — Maxwell  Land  Grant  Co.  v.  Dawsou,. 
151  U.  S.  607,  38  L.  ed.  286,  14  Sup.  Ct. 
Rep.  458 — Dalles  City  v.  Missionary  Soc.  6 
Sawy.  145,  6  Fed.  374 — Bybee  v.  Oregon  ft 
C.  R.  Co.  26  Fed.  591 — McClaslEey  v.  Barr, 
42  Fed.  613 — Scott  v.  Mineral  Development 
Co.  64  C.  C.  A.  664,  130  Fed.  502— Kiny 
V.  Carmichael,  136  Ind.  27,  43  Am.  St.  Rep. 
303,  35  N.  E.  509 — Sutton  v.  Pollard,  96  Ky. 
644,  29  S.  W.  637 — Jones  v.  Madison  County,. 
72  Miss.  808,  18  So.  87 — Baker  v.  Oakwood, 
123  N.  T.  29,  10  L.R.A.  392,  25  N.  E.  312. 

26.  A  vendee's  title  to  land  is  adverse 
to  that  of  his  vendor  to  the  extent  that  he 
is  permitted  to  dispute  the  title  of  the 
latter.  Thus,  where  heirs  of  the  vendor 
brought  ejectment,  claiming  that  no  title  to 
the  property  had  passed  to  the  vendee,  the 


106 


ADVERSE  POSSESSION,  L  d. 


latter  waa  permitted  to  show  that  the  ven- 
dor's title,  having  descended  upon  him  as 
heir  of  an  alien,  was  invalid,  ana  hence  that 
his  heirs  had  no  title  which  would  sustain 
an  action  of  ejectment.  Blight  v.  Roch- 
ester, 7  Wheat.  535,  5:  516 

27.  Possession  of  land  purchased  from 
executors  selling  without  authority  is  not 
continued  by  a  power  of  attorney  granted  by 
the  universal  legatee  to  such  executors, 
where  they  continued  to  act  as  executors 
without  notice  to  the  court  of  probate  of 
such  power,  and  to  dispose  of  the  property 
without  receiving  permission  from  the  court 
of  probate.  Gaines  v.  Hennen,  24  How. 
553,  16:  770 
Distinguished  in  Gaines  v.  Agnelly,   1  Woods, 

244,   Fed.  Cas.  No.  5,178. 

Cited  in  Qalnes  v.  Lisardi,  1  Woods,  61,  Fed. 
Cas.  No.   5,174. 

28.  After  the  interruption  of  a  prescrip- 
tion in  favor  of  purchasers  from  executors 
by  the  filing  of  a  Dill  by  the  heir  of  the  tes- 
tator, claiming  under  a  will  posterior  to 
that  under  which  the  executors  acted,  such 
purchasers  can  no  longer  claim  to  be  in 
possession  in  good  faith  as  defined  by  the 
Louisiana  Ck>de.  Gaines  v.  Hennen,  24  How. 
553,  16:  770 
Cited  in  Gaines  v.  New  Orleans,  6  Wall.  717, 

18  L.  ed.  965. 

29.  In  Illinois,  a  person  having  the  equit- 
able title  to  land,  under  a  contract  to  pur- 
chase, may  avail  himself  of  the  statute  of 
limitations  of  that  state  by  pleading  his 
possession  of  seven  years  in  bar  of  an  action 
of  ejectment.  And  this  is  so,  although  the 
equitable  title  could  not  be  employed  by  a 
plaintiff  in  an  action  of  ejectment,  who  can 
only  recover  when  he  has  the  paramount 
legal  title.     Dolton  v.  Cain,  14  Wall.  472. 

20:830 


d.  Landlord  and  Tenant, 

Adverse  possession  against  landlord. 

Estoppel  of  Tenant  to  Dispute  Land- 
lord's Title,  see  Estoppel,  316-321. 

Running  of  Limitation  in  Tenant's 
Favor,  see  Limitation  of  Actions, 
389. 

See  also  infra,  128;  Constitutional 
Law,  929. 

30.  The  tenant  can  in  no  case  contest  the 
right  of  his  landlord  to  possession,  or  de- 
fend himself  by  any  claim  or  title  adverse 
to  him,  during  the  time  which  the  statute 
has  to  run.  Willison  v.  Watkins,  3  Pet. 
43,  7: 596 

31.  Tenants,  whilst  retaining  possession, 
eannot  deny  the  title  of  their  landlord,  nor 
set  up  a  title  against  him,  acquired  during 
the  tenancy.  Williams  v.  Morris,  95  U.  S. 
444,  24: 360 
Hughes  v.  aarksville,  6  Pet.  369,  8:  430 
Woodward  v.  Brown,  13  Pet.  1,  10:  31 
Walden  v.  Bodley,  14  Pet.  156,  10:  398 
Lewis  V.  Hawkins,  23  Wall.  119,        23:  113 


Stott  V.  Rutherford.  92  U.  S.  107,      23:  486 
Peyton  v.  Stith,  5  Pet.  485,  8:  200 

Cited  In  Covell  v.  Boatwlck,  39  Fed.  424 — 
Holmes  v.  McGtIl,  47  C.  C.  A.  302,  108  Fed. 
244 — Western  U.  Teleg.  Co.  v.  Pennsylvania 
R.  Co.  120  Fed.  381 — American  Street  Car 
Advertising  Co.  v.  Jones,  122  Fed.  808 — 
Morris  v.  Wheat.  11  App.  D.  C.  217 — 
Hagar  v.  Wlkoff.  2  Okla.  585.  39  Pac.  281 
— Western  U.  Teleg.  Co.  v.  Pennsylvania  R. 
Co.  33  Pittsb.  L.  J.  N.  8.  247— State  v. 
Seabrook,  42  S.  C.  80,  20  S.  E.  58 — Derrick 
V.  Luddy,  64  Vt.  464,  24  Atl.  1050. 

31a.  A  tenant  cannot  dispute  the  title  of 

his   landlord,   either  by   setting  up   a   title 

in   himself  or   a   third   person,   during   the 

existence  of  the  lease  or  tenancy  by  which 

he    obtained     and    still     holds     possession. 

Willison  V.  Watkins,  3  Pet.  43,  7:  596 

Cited  in  TiUotson  v.  Doe,  5  Ala.  410,  39  Am. 

Dec.  330 — Emerson  v.  Goodwin.  9  Conn.  420 

— Hanford   v.    Fitch,   41   Conn.   500 — Morris 

V.    Wheat.    11    App.    D.    C.    217 — Ilelsen    v. 

Heiseo,  145  111.  666,  21  L.R.A.  438,  34  N.  E. 

597 — Funk  v.  Kincald.  5  Md.  409 — Worcester 

V.  Green,  2  Pick.  430 — Alderson  v.  Marshall, 

7  Mont.  297,   16   Pac.   576 — New  Market   v. 

Smart,   45   N.   H.    103 — Hagar  v.  Wlkoff.    2 

Okla.     584,     39     Pac.     281— Wadsworthvllle 

Poor  School  V.   Jennings,  40  S.   C.  177,   42 

Am.    St.   Rep.   854,    18    S.   E.    257 — ^Duke    v. 

Harper,    6   Yerg.    287,    27    Am.    Dec.    464 — 

Robertson  v.  Wood,  15  Tex.  6,  65  Am.  Dec. 

140 — Greeno   v.    Munson,   9  Vt.   40,   31   Am. 

Dec.  605 — Emerlck  v.  Tavener,  9  Grntt.  224, 

68    Am.    Dec.    217— Voss    v.    King,    33    W. 

Ta.  239,  10  S.  B.  402 — Lawton  v.  Howe,  14 

Wis.   247. 

32.  The  rule  that  tenants  cannot,  while 
retaining  possession,  deny  the  landlord's 
title  or  set  up  a  title  acquired  during  the 
tenancy,  has  peculiar  force  where  the  lessor 
was  in  possession  and  transferred  that  pos- 
session to  the  lessee  upon  his  faith  in  the 
validity  of  the  lease.  Stott  v.  Rutherford, 
92  U.  S.  107,  23:  486 

33.  Many  acts  which,  if  done  by  a  stran- 
ger, would  be  adverse  possession,  are  not  so 
when  done  by  a  tenant  or  trustee.  Elmen- 
dorf  V.  Taylor,  10  Wheat.  152,  8:  289 
Cited    in    Manning  v.    Warren,    17    111.    268 — 

Hill   V.   Bailey,   8   Mo.   App.   89. 

34.  A  tenant  who,  after  disclaimer  of 
tenancy,  with  the  knowledge  of  the  landlord, 
is  allowed  to  remain  in  possession  of  the 
leased  premises  for  the  statutory  period,  ac- 
quires a  title  by  adverse  possession,  within 
the  protection  of  the  statute  of  limitations. 
Willison  V.  Watkins,  3  Pet.  43,  7:  596 
Diatinguiehed  in  De   Lancey  v.   Ganong,   9   N. 

Y.  23 — Clarke  v.  McClure,  10  Gratt  813. 

Cited  In  Peyton  v.  Stith,  5  Pet.  491,  8  L.  ed. 
202 — Zeller  v.  Eckert,  4  How.  298,  11  L. 
ed.  982 — Bowman  v.  Wathen,  2  McLean.  309, 
Fed.  Cas.  No.  1,740 — Moore  v.  Greene,  2 
Cnrt.  C.  C.  210,  Fed.  Cas.  No.  9,768 — Piatt 
V.  Tattler,  1  McLeao,  166,  Fed.  Cas.  No. 
11,117 — Smythe  v.  Henry,  41  Fed.  709 — 
Graydon  v.  Hurd,  5  C.  C.  A.  262,  6  U.  8.  App. 
610,  55  Fed.  728 — Dahm  v.  Barlow,  93 
Ala.  125,  9  So.  598 — ^Ashley  v.  Rector,  20 
Ark.  375 — Spalding  v.  Grigg,  4  Ga.  89 — 
Fain  V.  Garthrlght,  5  Ga.  14 — Morgan  v. 
Morgan,  10  Ga.  310 — Rigg  v.  Cook,  9  111. 
351,  46  Am.  Dec  462 — Fortler  v.  Ballancc, 
10   111.   46 — Morton  v.   Lawson,   1   B.   Mon. 
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48 — Chiles  T.  Jones,  7  Dana,  S31 — Kansie 
▼.  Wlxom,  39  Mich.  3S8 — Sands  v.  Davis, 
40  Mich.  20 — ^Page  v.  Kinsman,  43  N.  H. 
332— New  Market  v.  Smart,  45  N.  H.  103— 
Sanders  t.  Wagner,  32  N.  J.  Eq.  510 — 
Neher  t.  Armijo,  9  N.  M.  338,  54  Pac.  236 
— Roseboom  t.  Van  Vechten,  5  Denio,  426 
— Corbett  t.  Laurens,  5  Rich.  Eq.  305— Whit- 
mire  t.  Wright,  22  S.  C.  453,  53  Am.  Rep. 
725 — Duice  t.  Harper,  6  Terg.  285,  27  Am. 
Dec.  464 — Lane  t.  Osment,  9  Yerg.  90— 
Turner  t.  Smith,  11  Tex.  629 — Howard  v. 
McKenzie.  54  Tex.  187 — Brown  v.  Storm,  4 
Tt.  44 — Greeno  t.  Manson,  9  Yt.  40,  31  Am. 
Dec  605 — ^North  ▼.  Bamum,  10  Vt.  223 — 
Hall  T.  Dewey,  10  Vt.  599 — Society  for  Prop- 
agation of  Gospel  T.  Sharon,  28  Vt.  613 — 
Sherman  t.  Champlain  Transp.  Co.  31  Vt. 
178 — Emerlck  y.  Tayener,  9  Gratt.  237,  68 
Am.  Dec.  217 — Gale  v.  Oil  Run  Petroleum 
Co.  6  W.  Va.  209 — Campbell  ▼.  Fetterman, 
20  W.  Va.  412 — Swann  v.  Thayer,  36  W. 
Va.  52,  14  S.  E.  423 — Sydnor  v.  Palmer, 
29  Wis.  249. 

35.  A  purchase  by  a  tenant  of  an  adverse 
title,  claiming  under  or  attorning  to  it,  or 
any  other  disclaimer  of  tenure,  with  the 
knowledge  of  the  landlord,  is  a  forfeiture  of 
his  term  by  which  his  possession  becomes 
so  far  adverse  that  the  act  of  limitations 
will  begin  to  run  in  his  favor  from  the  time 
of  such  forfeiture;  and  the  landlord  can 
sustain  an  ejectment  against  him  without 
notice  to  quit  at  any  time  before  the  period 
prescribed  tiy  the  statute  has  expired.  Peyton 
V.  Stith,  5  Pet.  485,  8:  200 
Ciied  in   Coyle  v.   Franklin,   4  C.   C.   A.   540. 

13  U.  8.  App.  81,  54  Fed.  646— Tillotson 
▼,  Doe,  5  Ala.  412,  39  Am.  Dec.  330 — Gates 
▼.  Kelaey,  57  Ark.  527,  22  8.  W.  162— Reed 
V.  Brooks,  7  J.  J.  Marsh.  235 — Duke  v. 
Harper,  6  Yerg.  286,  27  Am.  Dec.  462 — 
Boss  V.  Blair,  Meigs,  546 — Howard  v.  Mc- 
Kenxie,  54  Tex.  187 — Swann  v.  Thayer,  36 
W.  Va.  52.  14  S.  E.  423 — Golder  v.  Llttle- 
john,  30  Wis,  349 — Evans  v.  Enloe,  70  Wis. 
349,   34   N.  W.  918. 

36.  If  the  landlord,  after  the  tenant  has 
purchased  an  adverse  title  or  has  claimed 
under  or  attorned  to  it,  suflfers  the  time 
prescribed  by  the  statute  of  limitations  to 
run  out  without  making  an  entry  or  bring- 
iiu?  a  suit  against  the  tenant,  each  party 
may  stand  upon  his  right.  But  until  then 
the  possession  of  the  tenant  is  the  posses- 
sion of  the  landlord.  Peyton  v.  Stith,  5 
Pet  485,  8:  200 
Cited  in  Ellege  v.  Cooke,  5  Lea,  642. 

37.  Where  persons  enter  into  possession 
of  land  under  a  purchase  from  one  who  has 
no  title  thereto,  but  who  claims  under  the 
true  owner,  they  are  not  within  the  rule 
eoBcerning  landlord  and  tenant  so  as  to  pre- 
clude them  from  settling  up  an  adverse  pos- 
session founded  upon  claims  to  title  derived 
from  other  parties.  Walden  v.  Bodley,  14 
Pet.  156,  10:  398 


under  the  contract.    Barr  y.  Qratz,  4  Wheat. 
213,  4: 553 

Cited  in  M'Clung  v.  Ross,  5  Wheat.  124.  5  L. 
ed.  50— Kirk  v.  Smith.  9  Wheat.  288,  6  L. 
ed.  92 — Jackson  ex  dem.  Bradstreet  v.  Hunt- 
ington, 5  Pet.  440,  8  L.  ed.  184 — Owen  v. 
Morton,  24  Cal.  377 — Morris  v.  Wheat.  11 
App.  D.  C.  217 — Northrop  v.  Marquam.  16 
Or.  191,  18  Pac.  449 — Cruger  v.  Daniel,  M*- 
MqU.*  Eq.  195 — Stewart  v.  Stewart,  83  Wis. 
371,  35  Am.  St.  Rep.  67,  53  N.  W.  686. 

39.  The  estoppel  which  prevents  a  tenant 
who  has  acquired  possession  as  such  from 
claiming  title  adversely  to  his  landlord  does 
not  depend  on  the  validity  of  his  landlord's 
title.  Goode  v.  Gaines,  146  U.  S.  141, 
12  Sup.  a.  Rep.  839,  36:  654 
Cited  in  Gaines  v.  Rugg    (Gaines  v.  Caldwell) 

148  U.  S.  229.  37  L.  ed.  432,  13  Sup.  Ct. 
Rep.  611 — Latta  v.  Granger,  167  U.  S.  83, 
42  L.  ed.  85,  17  Sup.  Ct.  Rep.  746 — Sumpter 
V.  Arkansas  Nat.  Bank,  69  Ark.  233,  62 
S.  W.  577 — Hagar  v.  Wlkoff,  2  Okla.  585, 
39  Pac.   281. 

Editorial  notes. 

[Adverse  possession  of  tenant.  53  L.RA. 
934. 

Adverse  possession  by  tenant  against 
landlord's  title.  53  L.R.A.  941;  12  L.RA. 
(N.S.)    1148.] 

Tenant's    possession    inuring   to    land- 
lord's benefit. 

40.  Possession  of  land  by  a  tenant  inures 
to  the  benefit  of  bis  landlord.  Reed  v.  Pro- 
prietors  of  Locks   &   Canals,   8   How.    274, 

12:  1077 

41.  Residence  on  and  possession  of  land 
for  seven  years  by  a  tenant  inures  to  the 
benefit  of  the  landlord.  This  protection  is 
not  confined  to  the  particular  close  upon 
which  the  claimant  resides,  but  also  extends 
to  the  entire  parcel  of  land  of  which  the 
legal  possession  has  been  maintained  as  a 
consequence  of  his  actual  possession  and 
residence.     Gregg  v.  Forsyth,  24  How.  179, 

16:  731 
Cited  in  Dredge  ▼.   Forsyth,  2  Black,  571,  17 
L.  ed.  255. 

42.  A  disseisor  may  keep  up  an  adverse 
possession  by  means  of  tenants  who  pay 
him  rent.  Reed  v.  Proprietors  of  Locks  & 
Canals,  8  How.  274,  12:  1077 

43.  One  who  entered  in  subordination  to 
the  true  title  may,  as  the  tenant  of  a  third 
person,  hold  adversely  in  behalf  of  the  lat- 
ter when  he  recognizes  the  latter's  claim  of 
ownership  and  by  agreement  with  him  con- 
tinues in  possession,  paying  rent  therefor  to 
the  claimant.  Holtzman  v.  Douglas,  168 
U.  S.  278,  18  Sup.  Ct.  Rep.  65,  42:466 
Cited  In  Treece  v.  American  Asso.  58  C.  C.  A. 

269,   122  Fed.  601. 

e.  Mortgage  or  trust. 


38.  A  party  entering,  with  the  owner's 
consent,  into  possession  of  a  whole  tract  of 
land,  a  portion  of  which  he  is  under  con- 
tract to  purchase,  does  not  alter  his  relation 
as  quasi  tenant  of  so  much  as  is  in  excess  of 
the  portion  purchased,  and  become  a  dis- 
seisor thereof,  upon  the  completion  of  his  I  44.  The  Georgia  act  of  limitations  does 
title  to  such  portion  by  actual  conveyance   not  apply  to  mortgagees;   the  mortgagor's 


See  also  supra,  11,  33;  infra,  61,  128,  157, 
160,  171;  Limitation  of  Actions,  188, 
193. 
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posseaaion    is    not   adverse.     Higginson    v. 
Mein,  4  Cranch,  415,  2:  664 

Cited  In  Herbert  v.  Hanrick,  16  Ala.  594 — 
Byrd  V.  McDaniel,  33  Ala.  27— Wbittington 
V.  Flint,  43  Ark.  615,  61  Am.  Rep.  572— 
Tripe  T.  Marcy,  30  N.  H.  445— McCormlck 
V.  Herndon,  80  Wis.  453,  66  N.  W.  1007. 

45.  Under  the  decisions  of  the  Supreme 
Court  of  Arkansas,  to  bar  a  suit  to  foreclose 
a  mortgage  there  must  not  only  be  an  ad- 
verse possession  for  such  a  length  of  time 
as  would  bar  an  action  of  ejectment,  but 
there  must  be  an  open  and  notorious  denial 
of  the  mortgagee's  title.  Smith  v.  Woolfolk, 
115  U.  S.  143,  5  Sup.  a.  Rep.   1177, 

29:  357 

46.  Where  one  has  a  right  to  enter  only  in 
virtue  of  the  mortgage  of  which  he  was  as- 
signee, it  is  a  legal  presumption  that  his  en- 
try was  in  right  of  it  and  under  color  of  his 
title,  and  that  he  acquired  possession  to  the 
extent  of  the  mortgage  deed.  Doe  ex  dem. 
Brobst  V.  Roe  (Brobst  v.  Brock)  10  Wall. 
519,  19:  1002 

47.  There  can  be  no  adverse  possession  by 
the  grantee  of  a  deed  made  as  security  for 
debt.    Babcock  v.  Wyman,  18  How.  289, 

15:644 
Cited  in   Tobey  ▼.   Leonard,  2   Wall.  432,   17 
L.  ed.  846. 

48.  Where  a  deed  designates  the  grantee 
as  trustee  he  cannot  claim  adversely  to 
those  for  whom  he  acquired  and  holds  the 
property.  Union  P.  R.  Ck).  v.  Durant,  95  U, 
S.  576,  24:  391 
Cited   in    Speldel   v.   Henricl,    120   U.    8.   886, 

30  L.  ed.  719,  7  8up.  Ct.  Rep.  610— Dent 
V.   Ferguson,   132  U.   8.  67,  33  L.  ed.   248, 

10  Sup.  Ct.  Rep.  18 — Burck  v.  Taylor,  152 
U.  8.  668,  38  L.  ed.  590,  14  Sup.  Ct.  Rep. 
696 — Partee  v.  Thomas,  11  Fed.  773 — Haz- 
ard V.  Dillon,  34  Fed.  491 — Naddo  v.  Bar- 
don,  47  Fed.  789 — Robinson  v.  McCracken, 
62  Fed.  730— Miller  v.  Houston  City  Street 
R.  Co.  5  C.  C.  A.  138,  13  U.  8.  App.  57.  65 
Fed.  371— Merrill  v.  Monticello,  66  Fed. 
166 — ^Dugan  v.  O'Donnell,  68  Fed.  989— 
Hayden  v.  Thompson,  17  C.  C.  A.  600,  36 
U.  8.  App.  361,  71  Fed.  69 — Hoffman  v. 
McMulIen,  45  L.R.A.  417,  28  C.  C.  A.  187,  48 
U.  8.  App.  696,  88  Fed.  381— Nichols  v. 
McCarthy,  53  Conn.  325,  65  Am.  Rep.  105, 
23  Atl.  93 — Fldeler  v.  Norton,  4  Dak.  273, 
30  N.  W.  128— Larison  v.  Wilbur,  1  N.  D. 
290.    47    N.    W.    381— Patterson    v.    Hewitt, 

11  N.  M.  42,  55  L.R.A.  670,  66  Pac.  662— 
McDonald  v.  Lund,  13  Wash.  421,  43  Pac. 
348. 

Editorial  note. 

Mortgagor's  possession  not  adverse. 

2:664 

/.  Ab  to  Tenants  in  Common. 

49.  One  tenant  in  common  may  oust  his 
cotenant  and  hold  in  severalty.   M'Clung  v. 
Ross,  5  Wheat.  116,  5:  46 
Cited  in  Jackson  ez  dem.  Bradstreet  v.  Hunt- 
ington,   5    Pet.    440,    8    L.    ed.    184— Clymer 
V.    Dawkins,   3   How.   690,   11    L.   ed.    786 — 
Richardson    v.    Richardson,    72    Me.    408 — 
Hoffstetter    v.    Blattner,    8    Mo.    282 — Cloud 
V.  Webb,  14  N.  C.  (3  Dev.  L.)  319 — Jefcoat  v. 
Knotts,    13   Rich.   L.   60 — Emerick   v.   Tave- 
ner,  9  Gratt.  238,  58  Am.  Dec.  217. 


50.  One  tenant  in  common  may  well  hold 
adversely  to  and  bar  his  cotenant.  Har- 
pending  v.  Reformed  Protestant  Dutch 
Church,  16  Pet.  455,  10:  1029 

51.  Where  one  tenant  in  common  conveys 
the  whole,  and  his  grantee  enters  as  the 
sole  owner  in  fee,  his  entry  is  adverse  and 
will  not  be  presumed  to  be  as  tenant  in  com- 
mon. Jackson  ex  dem.  Bradstreet  v.  Hunt- 
ington, 5  Pet.  402,  8:  170 

52.  If  there  be  a  tenancy  in  common,  the 
grantee  of  one  tenant  in  common  for  the 
whole,  entering  on  such  conveyance,  may  set 
up  the  statute  against  his  cotenants  in  com- 
mon, in  New  York.  Jackson  ex  dem.  Brad- 
street V.  Huntington,  5  Pet.  402,  8:  170 
Harpending  v.  Reformed  Protestant  Dutch 

Church,  16  Pet.  455,  10:  1029 

Cited  in  Van  Gnnden  v.  Virginia  Coal  &  I. 
Co.  3  C.  C.  A.  308,  8  U.  S.  App.  229,  52 
Fed.  853 — Fuller  v.  Montague,  8  C.  C.  A. 
104.  16  U.  8.  App.  391,  59  Fed.  215 — Elder 
V.  McClaskey,  17  C  C.  A.  261,  37  U.  S.  App. 
1,  70  Fed.  539 — Morris  v.  Wheat,  11  App. 
D.  C.  218 — Pattison  v.  Maloney,  38  La.  Ann. 
890 — Soper  v.  Lawrence  Bros.  Co.  98  Me. 
277,  99  Am.  St.  Rep.  397,  56  Atl.  908 — 
Samuels  v.  Borrowscale,  104  Mass.  211 — 
Dubois  V.  Campau,  28  Mich.  318— Campau 
V.  Dubois,  39  Mich.  280 — Sands  v.  Davis. 
40  Mich.  20 — Abemathie  v.  Consolidated 
Virginia  Min.  Co.  16  Nev.  269— Fouike  v. 
Bond,  41  N.  J.  L.  541 — Town  v.  Needham^ 
3  Paige,  549,  24  Am.  Dec.  246 — ^Roseboom  v. 
Van  Vechten.  5  Denio,  426 — De  Lancey  v. 
Ganong,  9  N.  Y.  23 — Ray  v.  Goodman,  1 
Sneed,  592 — Clarke  v.  McClure,  10  Gratt. 
811— Koiner  v.  Rankin,  11  Gratt  428 — 
Johnston  v.  Virginia  Coal  &  1.  Co.  96  Va. 
163,  31  8.  E.  85. 

53.  The  possession  of  one  cotenant  is  the 
possession  of  all.  Clymer  v.  Dawkins,  3 
How.  674,  11:778 
Cited  in  Locklear  ▼.  Bullard,   133  N.  C.  264, 

45   8.    E.   580 — Moss  v.  Rose,   27   Or.   699» 
50  Am.  St.  Rep.  743,  41  Pac.  666. 

54-5.  The  possession  of  one  tenant  in  com- 
mon is  not  adverse  to  his  cotenants  unti? 
they  are  ousted.  The  rule  applies  to  mining 
claims.  Union  Consol.  Silver  Min.  Co.  v. 
Taylor,  100  U.  S.  37,  25:  541 

Cited  in  Lockhart  v.  Rollins,  2  Idaho,  546,  21 

Pac.   413 — Hopkins  v.   Noyes,  4   Mont.   559,. 

2  Pac.  280 — Crowder  v.  McDonnell,  21  Mont. 

370,   54   Pac.   43 — Horst  v.   Shea,   23   Mont. 

397,    59    Pac.    364 — Lockhart    v.    Leeds,    lO 

N.   M.  597,   63  Pac.   48 — Moss  t.   Rose,   27 

Or.  599,  50  Am.  St.  Rep.  743,  41  Pac.  666. 

56.  A  silent  possession,  accompanied  with 
no  act  which  can  amount  to  an  ouster  or 
give  notice  to  a  cotenant  that  his  posses- 
sion is  adverse,  does  not  constitute  an  ad- 
verse possession.  Clymer  t.  Dawkins,  S 
How.  674,  1 1 :  778 

M'Clung  V.  Ross,  5  Wheat.  116,  5:  4e 

Cited  in  Kirk  v.  Smith,  9  Wheat.  288.  6  L.  ed. 
92— Hewitt  V.  Story,  30  L.R.A.  278,  12  C. 
C.  A.  270,  29  U.  S.  App.  155,  64  Fed.  530 
— Abercrombie  v.  Baldwin,  15  Ala.  370 — 
McKneely  v.  Terry,  61  Ark.  541,  33  S.  W. 
963 — Ashley  v.  Rector,  20  Ark.  375 — Owen 
V.  Morton,  24  Cal.  379 — Morris  v.  Wheat, 
11  App.  D.  C.  219 — Raymond  v.  Slmonaon, 
4  Blackf.  82 — Porter  v.  Hooper,  18  Me.  28» 
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29  Am.  Dec  480 — ^Van  Bibber  t.  Ferdinand, 
17  Md.  451 — Munroe  t.  Lake,  1  Met.  471 
— ^Dubois  T.  Campau,  28  Mich.  816 — Lowry 
T.  TUleny,  31  Minn.  502,  18  N.  W.  452— 
Warfleld  v.  Lindell,  30  Mo.  283,  77  Am. 
Dec  614 — Warfleld  t.  Lindell,  38  Mo.  685, 
90  Am.  Dec  443 — Jackson  ex  dem.  Krom  v. 
Brink,  5  Cow.  484 — Calyer  v.  Rhodes,  87 
N.  Y,  354 — Northrop  t.  Marquam«  16  Or. 
190,  18  Pac.  449 — ^Marr  t.  Gilliam,  1  Coldw. 
500 — ^RosB  V.  Cobb,  9  Yerg.  470 — Burnley 
▼.  Sharp,  16  Tex.  237 — Caperton  t.  Gregory, 
11  Gratt.  508 — Lagorio  v.  Dosier,  91  Va. 
508,  22  8.  E.  230 — Justice  y.  Lawson,  46 
W.  Ya.  179,  33  S.  B.  102 — Challefoux  t. 
Dncharme,  4  Wis.  565. 

57.  In  order  to  create  a  title  springing  out 
of  possession  such  possession  must  be  ad- 
vene and  exclusive.  Lowndes  v.  Hunting- 
ton, 153  U.  S.  1,  14  Sup.  Ct  Rep.  758, 

38:  615 

58.  The  Pennsylvania  statutes  of  limita- 
tions of  1705  and  1785  do  not  run  against 
the  proprietaries  in  favor  of  those  who 
hold  imder  them  only  by  warrant  and  sur- 
vey before  payment  of  the  purchase  price. 
The  possession  of  the  occupant  is  with  con- 
sent of  the  proprietary,  and  therefore  not 
adverse.  Kirk  v.  Smith  ex  dem.  Penn,  9 
Wheat.  241,  6:81 
CiUd  In  Armstrong  v.  Morrill,   14  Wall.  146, 

20  L.  ed.  772 — ^District  of  Columbia  v.  Rob- 
lnaon«  180  U.  S.  100,  45  L.  ed.  445,  21  Sup. 
Ct.    Sep.    283 — ^Nelson   v.    Madison,    8    Biss. 
254,  Fed.  Cas.  No.  10,110 — ^Roberts  v.  Pillow, 
Hempst.  634,  Fed.  Cas.  No.  11,909 — Gilmer 
▼.  BfUlngs,  55  Fed.  778 — ^Doe  ex  dem.  Farm- 
er V.  Eslava,   11   Ala.   1043 — ^Potts  v.  Cole- 
man, 67  Ala.  228 — New  Orleans  &  8.  R.  Co. 
V.  Jones,  68  Ala.  55 — ^Alexander  v.  Wheeler, 
68    Ala.    341 — Rlngo   v.    WoodmlT,    43    Ark. 
485 — ^Hart  v.  Bostwick,  14  Fla.  178 — Coog- 
ter  V.  Rogers,  25  Fla.  877,  7  So.  391 — Spald- 
ing V.  Grigg,  4  Ga.  87 — Fain  v.  Garthright, 
5  6a.  17 — Brown  v.  Huey,  103  Ga.  450,  30 
8.  E.  42t^— Mettler  v.  Miller,   129  111.   641, 
22   N.    E.    529— Allen    v.    Smith,    6    Blackf. 
528 — Maple  v.  Stevenson,  122  Ind.  870,  23 
N.  E.  854 — ^Haskett  v.  Maxey,  134  Ind.  190, 
19  L.R.A.  881,   33  N.   E.   358— McClenahan 
V.  Stevenson,  118  Iowa,  110,  91  N.  W.  925 
— ^Dewey   v.    McLain,    7   Kan.   131,    12   Am. 
Rep.  418 — ^Unlon  P.  R.  Co.  v.   Kindred,   43 
Kan.   ise,   23   Pac.   112— Atchison,   T.   &   S. 
F.  R.  Co.  V.  Conlon.  62  Kan.  421,  53  L.R.A. 
784,  08  Pac.  432 — Armstrong  v.  Risteau,   5 
Md.   279,   59   Am.   Dec.   115— Walsh   v.   Mc- 
Intlre,  68  Md.  418,  13  Atl.  348 — Benson  v. 
Stewart,  30  Miss.  58 — Pease  v.  Lawson,  33 
Mo.  42 — Cotton  v.  Depew,  60  N.  J.  Eq.  461, 
83  Am.  St.  Rep.  650,  46  Atl.  728 — Lane  v. 
Kemedy,   13  Ohio   St.  48 — ^Eakln   v.   Raub, 
12   Serg.    ft   R.    369 — Story   v.    Saunders,    8 
Hamph.   670 — ^Teager  v.  Woodruff,  17  Utah, 
369,  58   Pac    1045 — Clarke  v.   McClure,    10 
Gnitt.   310 — Pltser  v.   Bums,   7  W.   Va.   74 
-^andson  v.  Putney,   14  W.  Va.  576 — Syd- 
■or  V.  Palmer,  29  Wis.  252 — Meyer  v.  Hope, 
101  Wis.  127,  77  N.  W.  720. 

59.  The  entry  and  possession  of  one  ten- 
sat  in  common  into  land  held  in  common  is 
deemed  an  entry  of  all  the  tenants,  and  this 
will  prevail  in  favor  of  all  until  there  is  on 
the  part  of  the  party  entering  some  notori- 
ous act  of  ouster  or  adverse  possession;  and 
tkis  may  be  by  any  overt  act  in  pais,  of 
the  other  tenants  had  notice,  as  the 


claim  to  a  several  and  distinct  title  to  the 
entirety  under  a  partition,  which  in  contem- 
plation of  law  is  known  to  all  the  tenants. 
Clymer  v.  Dawkins,  3  How.  674,         11:  778 
Cited  in  Rich  v.  Bray,  2  L.R.A.  228.  37   Fed. 
277— Elder  v.  McClaskey,   17   C.   C.  A.   267, 
87    tJ.    8.   App.    1,    70    Fed.    543 — ^Rutter    v. 
Small,  68  Md.  187,  6  Am.  St.  Rep.  434,  11 
AU.   698 — Warfleld   v.  Lindell,   30   Mo.    282, 
77    Am.    Dec.    614 — Warfleld    v.    Lindell,    38 
Mo.    685,    90    Am.    Dec.    443 — ^Anderson    v. 
Stewart,    15    Tex.    290 — Burnley    v.    Sharp, 
16  Tex.   237 — Cooey  v.   Porter,   22   W.   Va. 
125 — Stewart  v.   Stewart,   83   Wis.   871,   35 
Am.  St  Rep.  67,  53  N.  W.  686. 

60.  Where  tenants  in  common  own  a 
tract  of  land,  and  a  partition  is  made  there- 
of, although  it  he  void,  if  the  parties,  or  oc- 
cupants hy  purchase  from  them,  hold  pos- 
session of  the  part  assigned  to  the  cotenant 
for  more  than  twenty  years  as  an  entirety 
and  severalty,  and  not  for  an  tmdivided  part 
thereof  in  cotenancy,  it  is  an  adverse  pos- 
session.   Clymer  v.  Dawkins,  3  How.  674, 

11:778 
Cited  In  Elder  v.  McClaskey,  17  C.  C.  A.  261, 
37  U.  S.  App.  1,  70  Fed.  539 — Scott  v. 
Mineral  Development-  Co.  64  C.  C.  A.  665, 
130  Fed.  501 — ^Unger  v.  Mooney,  63  Cal. 
593,  49  Am.  Rep.  100 — Abernathie  v.  Con- 
solidated Virginia  Mln.  Co.  16  Nev.  271 — 
Caperton  v.  Gregory,  11  Gratt.  508. 

61.  As  between  trustee  and  cestui  que 
trust,  a  joint  tenant  and  tenant  in  common 
and  their  cotenants,  the  bar  becomes  com- 
plete when  the  period  has  elapsed  which  the 
statute  prescribes,  after  the  commencement 
of  open  and  notorious  adverse  possession. 
Den  ex  dem.  Croxall  v.Sherrerd  (Grozall  y. 
Shererd)  5  Wall.  268,  18:  572 
Cited  In  Meeks  v.  Olpherts,  100  U.  S.  570,  29 

L.  ed.  738 — Bicknell  v.  Comstock,  113  U. 
S.  152,  28  L.  ed.  963,  5  Sup.  Ct.  Rep.  399 
■^Campbell  v.  Holt,  115  U.  S.  623,  29  L.  ed. 
485,  6  Sup.  Ct.  Rep.  209 — ^Partee  v.  Thomas, 
11  Fed.  778— St.  Paul,  S.  &  T.  F.  R.  Co. 
V.  Sage,  1  C.  C.  A.  265,  4  U.  S.  App.  160, 
49  Fed.  320 — ^Robinson  v.  Thornton,  102 
Cal.  684,  34  Pac.  120 — Spottlswoode  v. 
Morris  &  B.  R.  Co.  61  N.  J.  L.  828,  40  Atl. 
505. 

62.  One  heir,  notwithstanding  his  entry  as 
heir,  may  afterwards,  by  disseisin  of  his  co- 
heirs, acquire  an  exclusive  possession  upon 
which  the  statute  will  run  both  against 
his  coheirs  and  against  creditors.  Ricard 
V.  Williams,  7  Wheat.  59,  5:  398 
Cited  in  Westenfelder  v.  Green,   76   Fed.  928 

— Clapp  V.  Bromagham,  9  Cow.  577 — Caper- 
ton V.  Gregory,  11  Gratt.  508. 

63.  If  an  entry  is  made  as  heir  and  with- 
out claim  of  an  exclusive  title,  it  will  be 
deemed  an  entry  not  adverse  to  the  rights 
of  the  other  heirs.  Ricard  v.  Williams,  7 
Wheat.  59,  5:  398 
Cited  In  Qriswold  v.  Bigelow,  6  Conn.  268 — 

Morris  v.  Wheat.  11  App.  D.  C.  218 — Bird  v. 
Bird,  40  Me.  403 — Hoffman  v.  Beard,  22 
Mich.  65 — ^Warfleld  v.  Lindell,  38  Mo.  581, 
90  Am.  Dec.  443 — Clark  v.  Wood,  34  N.  H. 
453 — Edwards  v.  Bishop,  4  N.  Y.  65. 

64.  If  an  heir's  possession  was  adverse 
to  that  of  the  other  heirs,  and  under  a  claim 

'distinct  from  or  paramount  to  that  of  his 


no 
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ancestors,  and  the  statute  period  has  run, 
the  power  of  the  creditors  of  the  ancestor 
over  the  estate  was  extinguished.  Ricard  v. 
Williams,  7  Wheat.  59,  5:  398 

Editorial  note. 

[Presumption  of  ouster  of  one  tenant 
in  common  from  long-continued,  undisturbed 
possession  of  another.    10  L.R.A.(N.S.)  185.] 

g.  As  to  Bemaindemien  or  Reversion," 

ers, 

65.  Adverse  possession  taken  and  held 
under  a  sheriff's  sale  by  virtue  of  an  execu- 
tion, in  New  York,  will  not,  during  the  life- 
time of  the  defendant,  operate  against  an-*" 
other  in  whom  the  title  to  the  estate  be- 
comes vested  by  executory  devise  on  the 
death  of  the  defendant  in  the  execution. 
Waring  v.  Jackson  ex  dem.  Eden,  1  Pet.  570, 

7:266 
died  in  Inglis  v.  Sailor's  Snag  Harbor,  3  Pet. 
175,   7  L.  ed.  644 — Whlttemore  v.  Bean,  6 
N.  H.  49. 

66.  Adverse  possession  only  begins  to  run 
against  a  tenant  in  tail  when  he  is  entitled 
to  the  possession  of  the  property  by  reason 
of  the  death  of  the  life  tenant.  Webster  v. 
Cooper,  14  How.  488,  14:  510 
Cited  in  Pratt  v.  Churchill,  42  Me.  477— Mit- 
chell v.  Murphy,  0  Pa.  Co.  Ct.  588,  43  Fed. 
428. 

Editorial  note. 

[Against  remaindermen  and  owners  of 
future  estates.     19  L.RJL.  839.] 

h.  As  to  public  lands. 

Patent  as  Color  of  Title,  see  infra,  120- 
122. 

Constructive  Possession  tmder  Patent,  see 
infra,  157,  162-166. 

Adverse  Possession  of  Timber  Culture  Entry, 
see  infra,  74. 

Length  of  Time  Required,  see  infra,  218. 

As  to  Possession  under  Land  Warrant  Lo- 
cated within  Prior  Grant,  see  Private 
Land  Claims,  265. 

Right  of  Mere  Occupants  under  Former  Gov- 
ernment to  Confirmation  of  Title,  see 
Private  Land  Claims,  421,  422,  424,  425. 

See  also  supra,  13;  infra,  89,  97,  102,  103; 
Limitation  of  Actions,  396. 

67.  A  possession  of  public  land  of  a  state 
for  thirty  years  and  upward  will  not  give 
the  party  title.  Lindsey  v.  Miller,  6  Pet. 
666,  8: 538 
Cited  in  Gibson  v.  Chouteau,  13  Wall.  104,  20 

L.  ed.  538 — Armstrong  v.  Morrill,  14  Wall. 
145,  20  L.  ed.  772 — United  States  ▼.  Thomp- 
son, 98  U.  S.  488,  25  L.  ed.  195 — Steele  v. 
United  States,  113  U.  S.  134.  28  L.  ed.  954, 
5  Sup.  Ct.  Rep.  396 — United  States  v.  Nash- 
ville. C.  ft  St.  L.  R.  Co.  118  U.  S.  125,  30 
L.  ed.  83,  6  Sup.  Ct.  Rep.  1006 — Hays  v. 
United  States,  175  U.  S.  260,  44  L.  ed.  155, 
20  Sup.  Ct.  Rep.  80 — United  States  v.  Alex- 
andria, 4  Hughes,  549,  19  Fed.  612 — Mo- 
Gannon  V.  Straightlege,  32  Kan.  526,  4  Pac. 
1042 — Gray  v.  GIvens,  26  Mo.  301— Tread- 
way  V.  Wilder.  12  Nev.  114 — Hyde  v.  Hol- 
land. 18  Or.  334,  22  Pac.  1104 — Moss  v. 
GIbbs.  10  Heisk.  290 — Smith  v.  Power,  23 
Tez.  35. 


68.  An  adverse  possession  cannot  operate 
to  give  a  title  as  against  the  government. 
Jourdan  v.  Barrett,  4  How.  169,  11:  924 

69.  Mere  occupancy  and  improvement  of 
public  lands,  no  matter  how  long  continued, 
give  no  vested  right  therein  as  against  the 
United  .States  or  any  purchaser  from  it. 
Frisbie  v.  Whitney,  9  Wall.  187,  19:  668 
Jourdan  v.  Barrett,  4  How.  169,  11:  924 
Burgess  v.  Gray,  16  How.  48,  14:  839 
Sparks  v.  Pierce,  115  U.  S.  408,  6  Sup.  Ct. 

Rep.  102,  29:  428 

Cited  in  The  Yosemlte  Valley  Case  (Hutchlnxs 
V.  Low)  15  Wall.  87,  21  L.  ed.  85— Repub- 
lican R.  Bridge  Co.  v.  Kansas  P.  R.  Co.  92  U. 
S.  319,  23  L.  ed.  516 — Oaksmith  v.  Johnston 
(Doe  ex  dem.  Oaksmith  v.  Johnston)  92  U. 
S.  347,  23  L.  ed.  683 — Newhall  v.  Sanger, 
92  U.  S.  765,  23  L.  ed.  770— Atherton  v. 
Fowler.  96  U.  S.  514,  24  L.  ed.  732— Hos- 
mer  v.  Wallace,  97  U.  S.  581,  24  L.  ed.  1132 
— ^Northern  P.  R.  Co.  v.  DeLacey,  174  U.  8. 
635,  43  L.  ed.  1116,  19  Sup.  Ct.  Rep.  791 — 
Hays  V.  United  States.  175  U.  S.  260,  44  L 
ed.  155,  20  Sup.  Ct.  Rep.  80 — 125  MIn.  Co. 
V.  Bullion  Min.  Co.  3  Sawy.  645,  Fed.  Caa. 
No.  4.989 — United  States  v.  Mullan,  7  Sawy. 
473,  10  Fed.  790— Bonner  v.  Melkle,  82  Fed. 
700 — Olive  Land  &  Development  Co.  v. 
Olmstead,  103  Fed.  578 — Cosmos  Explora- 
tion Co.  V.  Gray  Eagle  Oil  Co.  CI  L.R.A. 
239,  50  C.  C.  A.  97,  112  Fed.  21— Higgins 
V.  University  of  Alabama,  94  Ala.  390,  10 
So.  312 — McBrown  v.  Morris,  59  Cal.  74 — 
Thrift  V.  Delaney,  69  Cal.  192,  10  Pac.  475 
— Southern  P.  R.  Co.  v.  Purcell,  77  Cal.  71, 
18  Pac  886 — Lone  Tree  Ditch  Co.  v.  Cyclone 
Ditch  Co.  15  S.  D.  522,  91  N.  W.  352— State 
V.  Portsmouth  Sav.  Bank,  106  Ind.  460,  7 
N.  B.  379 — Jopling  v.  Chachere,  107  La. 
528.  32  So.  243 — Graham  v.  Great  Falls 
Water  Power  &  Townslte  Co.  30  Mont.  400, 
76  Pac.  808— Mills  v.  Traver,  35  Neb.  296, 
63  N.  W.  67— Nickals  v.  Winn,  17  Nev.  192, 
30  Pac.  435— South  End  Min.  Co.  v.  TInney, 
22  Nev.  46,  35  Pac.  89— Parker  v.  Lynch, 
7  Okla.  660.  56  Pac.  1082— Wilson  v.  Tri- 
umph Consol.  Min.  Co.  19  Utah,  74,  75  Am. 
St  Rep.  718,  56  Pac.  300— Rio  Grande  West- 
ern R.  Co.  V.  Tellurlde  Power  TransmlasloD 
Co.  23  Utah,  41,  63  Pac.  995 — Ellis  v.  Pome- 
roy  Improv.  Co.  1  Wash.  576,  21  Pac.  27. 

70.  Mere  possession  of  land,  though  open, 
exclusive,  and  uninterrupted  for  twenty 
years,  creates  no  impediment  to  a  recovery 
by  the  government,  and  of  course  none  to 
the  recovery  by  one  who,  within  that  period, 
received  its  conveyance.  Doe  ex  dem.  Oak- 
smith y.  Johnston  (Oaksmith  v.  Johnston) 
92  U.  S.  343,  23:  682 
Cited  In  Janes  v.  Wilkinson,  2  Kan.  App.  371, 

42  Pac.  735— Jopling  v.  Chachere.  107  La. 
528.  82  So.  243 — South  End  Min.  Co.  ▼.  TIn- 
ney, 22  Nev.  46,  36  Pac.  89. 

70a.  Occupation  of  the  public  lands  can 
never  be  adverse  to  the  government,  so  as 
to  defeat  or  affect  in  any  way  the  title  sub- 
sequently conferred  by  its  grant  or  patent. 
Morrow  v.  Whitney,  95  U.  S.  551,  24:  456 
Cited  in   State  v.   Dickinson,   129   Mich.   227, 

88  N.  W.  621. 

70b.  Although  the  mere  occupation  of 
public  lands  gives  no  rights  as  against 
the  government,  the  occupants  are  not  tech> 
nically  trespassers,  and  individuals  cannot 
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interfere  vith  their  occupation;  their  pos- 
sessory rights  are  recognized  as  of  value  and 
made  the  subjects  of  barter  and  sale.  Tar- 
pev  r.  Madsen,  178  U.  S.  215,  20  Sup.  Ct. 
Bep.  849,  44:  1042 

Cited  in  Waring  t.  Loomls,  35  Wash.  90,  76 
Psc  510. 

70c  Bights  in  public  lands,  as  against 
third  persons,  may  arise  from  occupancy. 
Catholic  Bishop  of  Nesqually  v.  Gibbon,  158 
U.  S.  155,  15  Sup.  a.  Rep.  779,  39:  931 

Cited  in  Maish  v.  Arisona,  164  U.  S.  609,  41 

L.  ed.  571.  17  Sup.  Ct.  Rep.  193. 

71.  Adverse  ownership  for  private  use  un- 
der a  state  statute  of  limitations  can  confer 
no  title  on  an  individual  to  a  portion  of  the 
right  of  way  granted  by  the  act  of  Congress 
of  July  2,  1864,  §  2  (13  Stat,  at  L.  365, 
chap.  217),  to  the  Northern  Pacific  Railroad 
Company  for  the  construction  of  its  road. 
Xorthem  P.  R.  Co.  v.  Townsend,  190  U.  S, 
267.  23  Sup.  Ct.  Rep.  671,  47:  1044 
Cit^  In  Northern  P.  R.  Co.  v.  Ely,  197  U.  B. 

3.  49  Lb  ed.  640,  25  Sup.  Ct.  Rep.  302 — 
Northern  P.  R.  Co.  v.  Basse,  197  U.  S.  10, 
49  L.  ed.  643,  25  Sap.  Ct.  Rep.  305 — Oregon 
9bort  Line  R.  Co.  v.  Quigley,  10  Idaho,  786, 
80  Pac.  401 — McLacas  v.  St.  Joseph  &  O. 
I.  R.  Co.  67  Neb,  613,  97  N.  W.  812. 

72.  Title  to  the  right  of  way  granted  by 
Congress  to  the  Northern  Pacific  Railroad 
Company  for  the  construction  of  its  road 
cannot  be  acquired  by  adverse  possession  for 
private  use  under  a  state  statute  of  limita- 
tions except  so  far  as  the  land  so  adversely 
held  was  so  situated  that  a  conveyance  from 
the  grantee  company  or  its  successor  would 
liave  been  confirmed*^  by  the  act  of  April  28, 
1904,  validating  such  conveyances  of  the 
right  of  way  as  should  not  diminish  it  to  a 
Ic«8  width  than  100  feet  on  each  side  of  the 
<^nter  of  the  main  track.  Northern  P.  R. 
Co.  V.  Elv,  197  U.  S.  1,  25  Sup.  Ct.  Rep.  302, 

49:  639 

Cited  in  Northern  P.  R.  Co.  v.  Hasse,  197  U. 

8.  10.  40  L.  ed.  643,  25  Sup.  Ct.  Rep.  305. 

73.  A  railroad  company  which  has  com- 
plied with  all  the  terms  and  conditions  of 
a  congressional  land  grant,  as  fixed  by  Con- 
gress and  by  the  act  of  the  state  legislature 
tfter  the  acceptance  of  the  grant  by  the 
itate,  has  such  a  title  to  lands  within  the 
place  limits  of  the  grant  that  the  statute  of 
Dmitations  will  run  against  it  in  favor  of 
one  who  occupies  the  premises  by  adverse 
possession  under  color  of  title,  not  with - 
standing  the  want  of  final  certification  and 
iKoe  of  patent.  Iowa  R.  Land  Co.  v.  Blumer, 
206  U.  S.  482,  27  Sup.  a.  Rep.  769, 

51:  1148 

74.  Knowledge  of  the  rejection  of  his 
first  timber  culture  entry  of  land  within  the 
pUee  limits  of  a  railway  land  grant  does 
not  require  the  imputation  of  bad  faith  to 
the  entryman  in  going  into  possession  on 
the  advice  of  counsel  under  a  second  entry, 
afterwards  summarily  canceled  without  his 
hmowledge,  so  as  to  prevent  his  open,  no- 
torioas,  and  continuous  possession  from 
ripening  into  full  title  as  against  the  rail- 
vmy  company  if  the  latter  fails  to  assert  its 


rights  within  the  period  prescribed  by  the 
statute  of  limitations.  Iowa  R.  Land  Co.  v. 
Blumer,  206  U.  S.  482,  27  Sup.  Ct.  Rep. 
769,  51:1148 

75.  The  two  years  limitation  prescribed 
by  Ariz.  Rev.  Stat.  1887,  ^  2301,  re-enacted 
as  Ariz.  Rev.  Stat.  1901,  1[  2941,  for  suits 
to  recover  real  property  from  one  claiming 
by  possession  only,  in  which  defendant  is 
not  required  to  show  title  or  color  of  title 
as  against  plaintiff  who  shows  no  better 
right,  is  not  applicable  to  an  action  by  one 
claiming  the  title  as  grantee  of  the  railroad 
company  to  land  within  the  place  limits  of 
the  grant  made  by  the  act  of  July  27,  1866 
(14  Stat,  at  L.  292,  chap.  278),  to  the  Atlan- 
tic &  Pacific  Railroad  Company.  Howard  v. 
Perrin,  200  U.  S.  71,  26  Sup.  Ct.  Rep.  195, 

50:374 

76.  Adverse  possession  of  land  within  the 
10-mile  limit  of  the  grant  to  the  Central 
Pacific  Railroad  Company,  made  by  the  act 
of  Congress  of  July  1,  1862  (12  Stat,  at  L. 
489,  chap.  120),  as  amended  by  the  act  of 
July  2,  1864  (13  Stat,  at  L.  356,  chap.  216), 
under  a  claim  of  right,  and  for  the  period 
prescribed  by  a  state  statute  of  limitations, 
transferred  the  title,  although  the  patent  to 
the  railroad  company  in  pursuance  of  such 
grant  had  not  been  issued.  Toltec  Ranch  Co. 
V.  Cook,  191  U.  S.  532,  24  Sup.  Ct.  Rep.  166, 

48:291 
Cited  In  Toltec  Ranch  Co.  v.  Babcock,  191 
U.  S.  544,  48  L.  ed.  295,  24  Sup.  Ct.  Rep. 
169 — Northern  P.  R.  Co.  v.  Ely,  197  U.  S. 
8,  49  L.  ed.  642,  25  Sup.  Ct.  Rep.  302 — 
Howard  v.  Perrin,  200  U.  S.  75,  50  L.  ed. 
377,  26  Sup.  Ct.  Rep.  195 — Iowa  R.  Land 
Co.  V.  Blumer,  206  U.  S.  491,  51  L.  ed.  1153, 
27  Sup.  Ct.  Rep.  769 — Blumer  v.  Iowa  Rail- 
road Land  Co.  129  Iowa,  35,  105  N.  W.  342. 

77.  The  confirmation  by  commissioners 
appointed  under  the  act  of  Congress  of 
March  3,  1807  (2  Stat,  at  L.  440,  chap.  36), 
of  a  claim  to  913.98  acres  of  land  in  the  ter- 
ritory of  Orleans,  based  on  occupancy  and 
settlement,  followed  by  the  confirmation  by 
Congress  in  the  act  of  April  29, 1816  (3  Stat, 
at  L.  329,  chap.  159),  of  the  claim  so  con- 
firmed, and  by  a  survey,  passed  title  so  as 
to  permit  prescription  founded  on  uninter- 
rupted possession,  to  begin  to  run  before  the 
patent  issued.  Joplin  v.  Chachere,  192  U.  S. 
94,  24  Sup.  Ct.  Rep.  214,  48:  359 
Cited  in  Wilson  v.  Knight.  48  Fla.  204,  37  So. 

186 — Oars  v.  Gray,  112  La.  220,  36  So.  326. 

78.  The  occupation  of  land  derived  from 
the  United  States  before  the  issue  of  their 
patent,  for  the  period  prescribed  by  the  stat- 
utes of  limitation  of  a  state  for  the  com- 
mencement of  actions  for  the  recovery  of 
real  property,  is  not  a  bar  to  an  action  of 
ejectment  for  the  possession  of  such  land, 
founded  upon  the  legal  title  subsequently 
conveyed  by  the  patent.  Gibson  v.  Chouteau, 
13  Wall.  92,  20:  534 
Distinguished  In  St.  Louis,  I.  M.  &  S.  R.  Co. 

V.  McGee.  75  Mo.  525 — Wilson  v.  Beckwitb, 
140  Mo.  384,  41  S.  W.  985. 

Cited  in  Morrow  v.  Whitney,  95  U.  S.  557,  24 
L.  ed.  458 — Joplin  v.    Chachere,  192   U.   S. 
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105,  48  L.  ed.  363,  24  Sup.  Ct.  Rep.  214  — 
Bartlett  t.  Ambrose,  24  C.  C.  A.  401,  42  U. 
S.  A  pp.  381,  78  Fed.  843 — ^Tegarden  ▼.  Le 
Marchel,  129  Fed.  489 — ^Tyee  CodsoI.  Min. 
Co.  T.  Langstedt,  1  Alaaka,  464 — Denver  & 
B.  0.  B.  Co.  V.  Wilson,  28  Colo.  14,  62  Pac. 
843 — Emmons  ▼.  Harding,  162  Ind.  158,  70 
N.  E.  142 — Jopling  t.  Chachere,  107  La. 
528,  32  So.  243 — ^Turner  t.  Hall,  60  Mo.  275 
— Mcllhlnney  ▼.  Ficke,  61  Mo.  331 — Smith 
T.  Madison,  67  Mo.  705— Dunn  v.  Miller,  75' 
Mo.  272 — Chonteau  v.  Gibson,  76  Mo.  45 — 
Buren  v.  Buren,  .79  Mo.  542 — Mills  t.  Tra- 
cer, 35  Neb.  296,  53  N.  W.  67 — ^Treadwaj  ▼. 
Wilder,  12  Nev.  114— Hyde  y.  Holland,  18 
Or.  334,  22  Pac.  1104— Altschul  ▼.  O'Neill, 
35  Or.  219,  58  Pac.  95. 

79.  An  adverse  poBseasion  of  the  premises 
by  the  defendant,  under  claim  and  color  of 
title  made  in  good  faith,  with  payment  of 
the  taxes  assessed  thereon,  after  the  title 
of  the  heirs  was  perfected  by  congressional 
confirmation  and  before  the  patent  issued, 
continued  for  the  period  prescribed  by  the 
statute  of  limitations  of  the  state,  was  a  bar 
to  any  recovery  by  the  heirs  upon  the 
iMitent.    Langdeau  y.  Hanes,  21  Wall.  521, 

22:606 

80.  Where  one  held  under  a  license  to  oc- 
cupy which  could  be  revoked  at  any  time, 
the  failure  to  revoke  it  cannot  change  the 
original  character  of  the  possession  into  an 
•adverse  one.  United  States  v.  Montalva  De 
Serrano  (Serrano  y.  United  States)  5  Wall. 
451,  18: 494 

<•  Color  of  Title. 

CSonstructiTe    Possession    under,    see    infra, 

150-161. 
■Questions  of  Law  or  Fact,  see  Trial,  350, 

350a. 
See  also  sui>ra,  7,  46,  73-75;  infra,  129,  195- 

197;  Limitation  of  Actions,  3. 

81.  Both  possession  and  title  are  exclusive 
4Uid  adverse  to  all  other  claimants  under 
A  deed  accepted  in  good  faith  and  conveying 
the  whole  title  in  fee.  Gregg  v.  Sayre,  8 
Pet.  244,  8:  932 

82.  A  conveyance,  on  its  face  purporting 
-to  convey  title  in  fee,  if  accepted  in  good 
-faith,  shows  the  nature  and  extent  of  the 
grantee's  claim,  even  although  the  grantor 
can  convey  no  greater  interest  than  he 
possesses.    Gregg  v.  Sayre,  8  Pet.  244, 

8:  932 

83.  An  elder  leeal  title  sives  a  right  of 
possession  as  well  as  the  legal  seisin  and 
possession  coextensive  with  the  right,  until 
there  is  an  ouster  by  actual  adverse  pos- 
•session,  or  the  right  of  possession  becomes  in 
some  other  way  barred.  Ewing  v.  Burnet, 
11  Pet.  41,  9:  624 
•Cited  in  Gentile     T.  Kennedy,   8  N.  M.   353, 

45  Pac.  879. 

84.  Where  a  party  enters  as  a  mere  tres- 
passer without  title,  no  ouster  can  be  pre- 
sumed in  favor  of  such  naked  possession; 
Vut  where  a  party  enters  under  an  adverse 
title,  it  is  an  ouster  of,  or  adverse  posses- 


sion to,  the  true  owner.    Clarke  v.  Courtney, 
5  Pet.  319,  8:  140 

Cited  In  Boone  v.  Chiles,  10  Pet.  224,  9  L. 
ed.  405 — ^Norrls  v.  Haggln.  28  Ted.  283 — 
Byers  v.  Danley,  27  Ark.  93 — Neale  v.  Lee. 
8  Mackey,  18 — Spalding  v.  Grlgg.  4  6a.  87 
— Rehoboth  v.  Carpenter,  23  Pick.  137 — 
Buffalo  Creek  R.  Co.  v.  Collins,  41  App. 
Dlv.  11,  58  N.  T.  Supp.  65 — Andrewp  v. 
Roseland  Iron  &  Coal  Co.  89  Ya.  395,  10 
8.  E.  252 — ^Dennis  v.  Northern  P.  R.  Co.  20 
Wash.  331,  55  Pac.  210 — ^Nellson  v.  Grlgnon, 
85  Wis.  555,  55  N.  W.  89d. 

85.  A  mere  trespasser,  or  one  not  claiming 
under  color  of  title,  does  not  hold  adversely. 
Jackson  ex  dem.  Bradstreet  v.  Huntington, 
5  Pet.  402,  8:  170 
Cited  in   Wallace  v.    Collins,   5   Ark.   48,   3«.i 

Am.  Dec.  369 — Adams  v.  Davis,  47  Ga.  341 
— Grube  v.  Wells,  34  Iowa,  150 — Heavner 
V.  Morgan,  41  W.  Ya.  441.  23  8.  B.  874 — 
Stevens  v.  Brooks,  24  Wis.  329 — ^Llnk  v. 
Doerfer,  42  Wis.  395,  24  Am.  Rep.  417. 

86.  An  entry  made  under  claim  or  color  of 
right  is  an  ouster;  otherwise  it  is  a  mere 
trespass.    Ewing  y.  Burnet,  11  Pet.  41, 

9:624 
Cited  in  Probst  v.  Domestic  Missions,  129  U. 
S.  191,  32  L.  ed.  645,  9  Sup.  Ct.  Rep.  263 
— Dibble  V.  Belllngham  Bay  Land  Co.  163 
U.  S.  72,  41  L.  ed.  75,  16  Sup.  Ct.  Rep.  939 
— Zerres  v.  Yanina,  134  Fed.  613 — ^Walker 
V.  Crawford,  70  Ala.  575— Byers  v.  Danley, 
27  Ark.  98 — Neale  v.  I>ee,  8  Mackey,  13 — 
Walker  v.  Converse,  148  111.  630,  86  N.  B. 
202 — Wiggins  V.  Hoi  ley,  11  Ind.  7 — ^Wash- 
bum  V.  Cutter,  17  Minn.  868,  Gil.  335 — 
Gladney  v.  Barton,  51  Miss.  220 — Swope  v. 
Ward.  185  Mo.  325,  84  S.  W.  895— Peter  v. 
Stephens,  11  Mont.  121,  28  Am.  St.  Rep. 
448,  27  Pac.  403 — Bramlett  v.  Flick,  23 
Mont.  105,  57  Pac.  869— Colvin  v.  Republi- 
can Yalley  Land  Asso.  23  Neb.  80,  8  Am.  St. 
Rep.  114,  36  N.  W.  361 — Bailey  v.  Carleton, 
12  N.  H.  17,  37  Am.  Dec.  190— Cobb 
V.  Davenport,  82  N.  J.  L.  885 — ^Neher 
V.  Armljo,  9  N.  M.  339,  54  Pac.  236— Far- 
ris  v.  Hayes,  9  Or.  86 — Altschul  v.  O^Nelll, 
35  Or.  209,  58  Pac.  95— Marr  v.  OlUlam,  1 
Coldw.  507 — Baker  v.  Hale,  6  Baxt.  51 — 
Turpln  V.  Saunders,  32  Gratt.  34. 

87.  Under  the  Louisiana  Code,  which  pro- 
vides that  the  law  shall  consider  the  deliy- 
ery  of  immovables  as  always  accompany- 
ing the  public  act  which  transfers  the  prop- 
erty, where  one  has  parted  with  the  title 
to  property,  a  subsequent  conveyance  by  him 
of  the  same  property,  by  means  of  a  no- 
tarial act  containing  the  recital  that  posses- 
sion is  thereby  delivered  to  the  second  gran- 
tee, is  not  eyidence  of  that  corporeal  posses- 
sion which  is  the  foundation  of  a  prescrip- 
tive right  by  adverse  possession,  if  the  title 
has  not  been  revested  in  the  grantor.  An- 
derson y.  Bock,  15  How.  323,  14:  714 

88.  Color  of  title  is  not  essential  to  a 
claim  of  adverse  possession  in  Washington. 
Dibble  y.  Bellingham  Bay  Land  Go.  163  U. 
S.  63,  16  Sup.  Ct.  Rep.  939,  41 :  72 

89.  Adverse  possession  of  land  under  a 
deed  from  a  person  who  was  entitled  to  a 
patent  may  begin,  as  against  other  persons 
claiming  under  the  same  grant,  before  th? 
patent  is  actually  Issued.    Dibble  y.  Belling- 
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ham  Bay  Land  Go.  163  U.  S.  63,  16  Sup.  Ct. 
Rep.  939,  41 :  72 

Editorial  note. 

[By  donee  under  parol  gift.  35  L.R.A 
835.] 

What  constitutes  generally. 

See  also  supra,  82,  89. 

90.  Color  of  title  is  that  which  in  ap- 
pearance is  title,  but  which  in  reality  is  no 
title.    Wright  V.  Mattison,  18  How.  50, 

15:280 
CiM  Is  Tan  Gnnden  v.  Virginia  Coal  & 
I.  Co.  3  C.  C.  A.  308,  8  U.  S.  App.  220. 
82  Fed.  853 — ^Tidweil  v.  Chirlcahua  CatUe 
Co.  5  Ariz.  367,  53  Pac.  192 — ^Teaver  v. 
AJtIn,  47  Ark.  531,  1  8.  W.  772— White  v. 
Stokes,  67  Ark.  188,  53  S.  W.  1060— Beas- 
ley  T.  Eqaltable  Securities  Co.  72  Ark.  610, 

84  8.  W.  224 — Packard  v.  Moss,  68  Cal. 
127,  8  Pac.  818 — ^\Vilson  t.  Atkinson,  77 
Cal.  489,  11  Am.  St.  Rep.  290,  20  Pac.  66 — 
DeForesta  y.  Cast,  20  Colo.  310.  38  Pac. 
244— Power  v.  Kitching,  10  N.  D.  261,  88 
Am.  St  Rep.  691,  86  N.  W.  737 — Bolden  v. 
Sherman,  110  111.  425 — Lindt  v.  Ulhlein,  116 
Iowa,  51,  89  N.  W.  214 — ^Miller  v.  Clark, 
M  Mich.  342,  23  N.  W.  35— Woodruff  v.  Wal- 
lace, 3  Okla.  374,  41  Pac.  357— Marsh  v. 
Weir,  21  Tex.  109 — Uussey  t.  Moser,  70 
Tex.  44,  7  8.  W.  606 — Heayner  t.  Morgan, 
41  W.   Ta.    441,    23    8.   E.    874. 

91.  "Color  of  title"  is  that  which  in  ap- 
pearance is  title,  but  which  in  reality  is 
00  title.  No  exclusive  importancfe  is  to  be 
attached  to  the  invalidity  of  a  colorable  or 
apparent  title,  if  the  entry  or  claim  has  been 
lude  under  it  in  good  faith.  Wright  v. 
Mattison,  18  How.  50,  15:  280 
Beaver  v.  Taylor,  1  Wall.  637,  17:  601 
Cited  in  Schrimpecher  v.  Stockton,  183  U.   8. 

29S,  46  L.  ed.  206,  22  Sup.  Ct.  Rep.  107 — 
Bartlett  v.  Ambrose,  24  C.  C.  A.  401,  42 
U.  S.  App.  381,  78  Fed.  848 — Hoge  v. 
ICagnrs,  29  C.  C.  A.  566,  56  U.  8.  App.  500, 

85  Ff6.  357 — ^DeForesta  v.  Gast,  20  Colo. 
310,  38  Pac.  244 — Woodward  v.  Blanchard, 

16  III.  433. 

92.  A  claim  to  property  under  a  convey- 
ance, however  inadequate  to  carry  the  true 
title,  and  however  incompetent  the  grantor 
nay  have  been  to  convey,  is  a  claim  under 
color  of  title,  and  one  which  will  draw  to 
the  possession  of  the  grantee  the  protection 
of  the  statute  of  limitation.  Wright  v. 
)lattison,  18  How.  50,  15:  280 
B«Ter  V.  Taylor,  1  Wall.  637,  17:  601 
CUed  in  Beaver  v.  Taylor,  1  Wall.  641,  17  L. 

ed.  601 — Cameron  v.  United  8tate8,  148  U. 
8.  307,  37  L.  ed.  461,  13  Sup.  Ct.  Rep.  595 — 
Schtlmpsoher  v.  Stockton,  183  U.  8.  298,  46 
L.  ed.  206,  22  8np.  Ct.  Rep.  107 — Boyrcau 
v.  Campbell,  McAlI.  127,  Fed.  Cas.  No. 
1,760— Coulter  v.  Stafford,  48  Fed.  269—^ 
West  V.  Eaat  Coast  Cedar  Co.  41  C  C.  A. 
533,  101  Fed.  620— Walker  v.  Crawford.  70 
Abu  575— Cooper  v.  Watson,  73  Ala.  254 — 
United  States  v.  Cameron,  3  Ariz.  107,  21 
Pae.  177 — Lebanon  MIn.  Co.  v.  Rogers,  8 
Colo.  37,  6  Pac.  661 — Seymour  v.  Cleveland, 
•  8.  D.  100,  68  N.  W.  171 — Converse  v. 
Calnmet  River  R.  Co.  195  HI.  207,  62  N. 
E.  887— Roberts  v.  Richards.  84  Me.  9,  24 
Atl.  425— Carter  v.  Woolfork.  71   Md.  280, 

17  Atl.  1040 — Kopp  V.  Herrman,  82  Md. 
S50,  33  Atl.  046 — Hamilton  v.  Boggess,  03 
Mo.  246 — State  ex  rcl.  Dugan  v.  Farrier,  47 

U.  S.  Dig.— 8 


N.  J.  L.  386.  1  Atl.  751— Swift  v.  Mulkey, 
17  Or.  540.  21  Pac.  871 — Downs  v.  Porter, 
54  Tex.  62 — Sharp  v.  Shenandoah  Furnace 
Co.  100  Va.  37,  40  8.  E.  103 — Swann  v. 
Thayer,  36  W.  Va.  51,  14  8.  E.  423— 
Mullan  V.  Carper,  37  W.  Va.  231,  10  S.  E. 
527— Austin  v.  Brown,  37  W.  Va.  638,  17 
8.  E.  207— Randolph  v.  Casey,  43  W.  Va. 
293,  27  S.  E.  231— Edgertou  v.  Bird,  6  Wis. 
536.  70  Am.  Dec.  473— Barrett  v.  Stradl, 
73  Wis.  400,  9  Am.  St.  Rep.  795,  41  N.  W. 
439. 

93.  By  the  term  "title,"  as  used  in  the 
Texaa  statute  of  limitations,  §  15,  is  meant 
"a  regular  chain  of  transfer  from  or  under 
the  sovereignty  of  the  soil."  League  v. 
Atchison,  6  Wall.  112,  18:  764 
Cited  in  Saunders  v.  SUvey,  55  Tez.  48. 

94.  Under  the  Texas  statute  of  limita- 
tions there  can  be  no  color  of  title  unless 
there  is  a  consecutive  chain  of  transfer  from 
or  under  the  sovereignty  of  the  soil  to  the 
one  in  possession.  Color  of  title  cannot  ex- 
ist where  there  is  a  complete  hiatus  in  the 
chain.     Osterman  v.  Baldwin,  6  Wall.  116, 

18:  730 
League  v.  Atchison,  6  Wall.  112,        18:  764 

95.  An  agreement  to  convey  title  at  some 
future  period,  acknowledging  payment  of 
the  purchase  money,  but  not  professing  to 
pass  title,  is  not  color  of  title  within  the 
meaning  of  that  statute.  It  is  not  suffi- 
cient to  constitute  a  link  in  the  chain. 
Osterman  v.  Baldwin,  6  Wall.  116,  18:  730 
Cited  in  White  v.  Stokes,  67  Ark.  188,  53  8. 

W.  1060. 

96.  Whenever  an  instrument,  by  apt 
words  of  transfer  from  grantor  to  grantee, 
whether  such  grantor  act  under  the  author- 
ity of  judicial  proceedings  or  otherwise,  in 
form  passes  what  purports  to  be  the  title, 
it  gives  color  of  title.  Hall  v.  Law,  102  U. 
S  461,  26:217 
Cited  in  Cameron  v.  United  States,  148  U.  S. 

308,  37  L.  ed.  462.  13  Sup.  Ct.  Rep.  595— 
McCIaskey  v.  Barr,  42  Fed.  617 — Elder  v. 
McClaskey,  17  C.  C.  A.  261,  37  U.  8.  App. 
1,  70  Fed.  539— Teaver  v.  Akin,  47  Ark.  531. 
1  8.  W.  772 — De  Foresta  v.  Oast,  20  Colo. 
310,  38  Pac  244 — Chicago,  R.  I.  ft  P.  R.  Co. 
V.  Allfree,  64  Iowa,  504,  20  N.  W.  779— 
Goodman  v.  Nichols,  44  Kan.  30..  23  Pac. 
957 — Roberts  v.  Richards,  84  Me.  9,  24  Atl. 
425 — Murphy  v.  Doyle,  37  Minn.  116,  33 
N.  W.  220— Trumble  v.  Williams,  18  Neb. 
154,  24  N.  W.  716— Swift  v.  Mulkey,  17  Or. 
540,  21  Pac.  871. 

97.  A  claim  of  title  under  a  Mexican 
grant,  the  application  for  the  confirmation 
whereof  was  pending  before  Congress,  and 
which  had  been  reported  by  the  surveyor 
general  as  a  valid  grant  and  recommended 
by  him  to  be  confirmed,  constitutes  color  of 
title  to  the  lands.  Cameron  v.  United 
States,  148  U.  S.  301,  13  Sup.  Ct.  Rep.  695, 

37:  459 

98.  Color  of  title  exists  wherever  there  is 
a  reasonable  doubt  regarding  the  validity  of 
an  apparent  title,  whether  such  doubt  arises 
from  the  circumstances  under  which  the 
land  is  held,  the  identity  of  the  land  con- 
veyed, or  the  construction  of  the  instrument 
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under  which  the  party  in  possession  claims 

his  title.    Cameron  v.  United  States,  148  U. 

S.  301,  13  Sup.  a.  Rep.  595,  37:  459 

Cited  In  Scbtlmpscher  v.   Stockton,   183   U.    S. 

298,  46  L.  ed.  206,  22  Sup.  Ct.  Rep.   107— 

United    States  v.   Green.   185   U.    S.   270,   40 

L.  ed.  905,  22  Sup.   Ct.   Rep.   640 — Bartlett 

V.  Ambrose,  24  C.  C.  A.  401,  42  C.  S.  App. 

381,   78   Fed.   844 — Hoge   v.   Magnes,   29    C. 

C.  A.  666,  56  U.  S.  App.  500,  85  Fed.  357— 

Caldwell  y.  Bush,  6  Wyo.  362,  45  Pac.  488. 

99.  Although  color  of  title  cannot  exist 
as  to  lands  beyond  what  the  deed  purports 
to  convey,  yet  where  the  deed  is  fairly  open 
to  construction  as  to  what  it  does  purport 
to  convey,  and  at  the  time  it  was  executed 
the  land  was  officially  surveyed  and  monu- 
ments placed  at  the  comers,  color  of  title 
exists  to  the  land  as  surveyed.  Cameron  v. 
United  States,  148  U.  S.  301,  13  Sup.  Ct. 
Rep.  595,  37:459 

100.  A  deed  executed  by  an  Indian  pat- 
entee under  the  treaty  of  January  31,  1855, 
between  the  United  States  and  the  Wyan- 
dotte Indians,  valid  upon  its  face,  in  which 
the  grantor  covenanted  that  he  was  seised 
in  fee  simple,  had  good  right  to  sell  the 
same,  that  it  was  free  from  encumbrance, 
and  that  he  would  warrant  and  defend  the 
title  unto  the  grantees  against  the  claims 
of  all  persons, — constitutes  color  of  title  in 
the  grantees,  who  paid  value  therefor  and 
had  no  notice  of  any  defect  in  the  title  of 
their  grantor,  although  the  patentee  was 
classed  as  an  incompetent  under  such, treaty, 
and  took  under  a  patent  which  provided 
that  the  land  should  never  be  sold  or  con- 
veyed by  the  grantee  or  his  heirs  without 
the  consent  of  the  Secretary  of  the  Interior. 
Schrimpscher  v.  Stockton,  183  U.  S.  290,  22 
Sup.  Ct.  Rep.  107,  46:  203 

Editorial  note. 

[Quitclaim  deed  as  color  of  title  for  pur- 
poses of  adverse  possession.  4  L.R.A.(N.S.) 
776.] 

Title  bond. 

100a.  A  bond,  with  a  penalty  payable  to 
the  justices  of  a  county  to  be  thereafter 
organized,  conditioned  to  convey  land  to 
such  justices,  the  consideration  being  the 
establishment  of  the  county  seat  in  the 
town  where  the  land  was  situated,  does  not, 
if  strictly  construed,  confer  a  legal  title; 
but  it  will  corroborate  a  possession  of  twen- 
ty years  held  in  pursuance  of  the  condition 
of  the  bond,  against  the  mere  right  of  entry 
in  the  heirs  of  the  obligor.  Sargeant  v.  State 
Bank  of  Indiana,  12  How.  371,  13:  1028 

Just  title. 

101.  In  Louisiana  a  deed  from  a  person 
who  has  authority  to  sell  property  is  a  just 
title  for  the  purpose  of  prescription.  Pike 
V.  Evans,  94  U.  S.  6,  24:  40 
Cited  in  Davis  v.  Gaines,  104  U.  8.  400,  26  L. 

ed.  762. 

102.  A  receiver's  receipt  issued  to  a  pre- 
emptor  of  public  land  is  a  "just  title'*  which 
may  be  the  beginning  of  a  right  of  prescrip- 
tion under  the  Louisiana  statutes,  if  pos- 
session is  commenced  under  it  in  good  faith. 


Texas  &  P.  R.  Co.  v.  Smith,  169  U.  S.  66, 
15  Sup.  Ct.  Rep.  994,  40:  77 

103.  A  just  title,  required  for  the  ordi- 
nary prescription  of  ten  years  under  Span- 
ish law  is  not  furnished  by  a  grant  of  pub- 
lic lands  made  wholly  without  authority. 
Hayes  v.  United  States,  170  U.  S.  637,  18 
Sup.  Ct.  Rep.  735,  42:  1174 
Cited    in    Hays   v.   United   States,    176   U.    S. 

259,  44  L.  ed.  155,  20  Sap.  Ct.  Rep.  80 — 
Cbavez  v.  United  States,  175  U.  S.  563,  44 
L.  ed.  273,  20  Sup.   Ct.  Rep.  201. 

Tax  sale  and  deed. 

Admissibility  of  Deed  in  Evidence,  see 

Evidence,  1213. 
Defective   Tax   Deed   as   Evidence,    see 

Evidence,  1223. 
See  also  infra,  112. 

104.  A  tax  deed  which  shows  on  Ob  face 
that  the  officer  executing  it  had  not  com- 
plied with  the  legal  requirements  is  not  ad- 
missible in  evidence  as  a  basis  of  title,  under 
which  the  proof  of  seven  years'  possession 
would  bring  the  party  offering  it  within  the 
Illinois  statute  of  limitations.  Moore  v. 
Brown,  11  How.  414,  13:  751 
Distinguished  in   Pillow   v.   Roberts,    13    How^. 

478,  14  L.  ed.  231,  Reversing  Hempst.  643 — 
Coulter  V.  Stafford,  6  C.  C.  A.  22,  15  U.  S. 
App.   118,   56  Fed.  568. 

Cited  in  Redfleld  v.  Parks,  132  U.  S.  250,  3S 
L.  ed.  331,  10  Sap.  Ct.  Bep.  83 — Sharpleigh 
V.  Surdam,  1  Flipp.  481,  Fed.  Cas.  No.  12,- 
711 — Stark  v.  Starr,  1  Sawy.  20,  Fed.  Caa. 
No.  13,307 — Coulter  v.  Stafford,  48  Fed. 
270— Pillow  V.  Roberta,  12  Ark.  830— Hardy 
V.  Heard,  15  Ark.  187— Merrick  v.  Hutt,  15 
Ark.  339 — Cofer  v.  Brooks,  20  Ark.  546 — 
Wool  fork  v.  Buckner,  60  Ark.  167.  20  S.  W. 
372 — Payne  v.  Treadwell,  16  Cal.  237 — 
Wilson  V.  Atkinson,  77  Cat.  487,  11  Am.  St. 
Rep.  299.  20  Pac.  66 — Gomer  v.  Chaffe,  ft 
Colo.  317 — Hegar  v.  De  Groat,  8  N.  D.  864» 
56  N.  W.  150— Torrence  v.  Shedd,  156  111. 
220,  42  N.  E.  171— Lightcap  v.  Bradley,  186 
111.    530,    58    N.    E.    221 — Johnson    v.    State, 

23  Ind.  34 — Morrow  v.  Weed,  4  Iowa,  100, 
76  Am.  Dec.  122— Lindt  v.  Uihlein,  IIG 
Iowa.  56.  89  N.  W.  214 — ^Taylor  v.  Miles,  & 
Kan.  515,  7  Am.  Rep.  558 — Slioat  ▼.  Walker, 
6  Kan.  73 — Waterson  v.  Devoe,  18  Kan.  229 
— Stelnmuller  v.  Kansas  City,  3  Kan.  App. 
52,  44  Pac.  60(V-ToU  v.  Wright,  37  Mich. 
99 — Famham  v.  Jones,  32  Minn.  13,  19 
N.  W.  83 — Mason  v.  Crowder,  85  Mo.  532 
— Washington,  A.  &  G.  R.  Co.  v.  Alexandria 
&  W.  R.  Co.  20  Gratt.  67 — Core  v.  Fanpel» 

24  W.  Va,  247— Lindsay  v.  Fay,  25  Wis. 
464. 

105.  Under  the  Arkansas  law  a  tax  deed, 
insufficient  as  proof  of  title,  is  evidence,  in 
connection  with  proof  of  possession,  to  es- 
tablish a  defense  under  the  statute  of  limita- 
tions.     Pillow    V.    Roberts,    13    How.    472, 

14:228 
Cited  in  Wright  v.  Mattison,  18  How.  57,  1& 
L.  ed.  283 — Searl  v.  School  DIst.  No.  2. 
133  U.  S.  563,  33  L.  ed.  746.  10  Sup.  Ct. 
Rep.  374 — Cameron  v.  United  States,  148  U. 
S.  308,  37  L.  ed.  462,  13  Sup.  Ct.  Rep.  695 
— Dibble  v.  Belllngham  Bay  I.And  Co.  163  U. 
S.  72,  41  L.  ed.  75,  16  Sup.  Ct.  Rep.  939 — 
Walker  v.  Cronkite,  40  Fed.  136 — Coulter  v. 
Stafford,  6  C.  C.  A.  22,  15  U.  S.  App.  118,  5e 
Fed.  568 — Bartlett  v.  Ambrose,  24  C.  C.  A. 
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400,  42  U.  8.  App.  381,  78  Fed.  842— Dil- 
Iln^am  ▼.  Brown.  38  Ala.  313 — Jones  v. 
Handle,  68  Ala.  205 — Elliott  r.  Pearce,  20 
Ark.  525— Sklpworth  ▼.  Martin,  60  Ark.  162, 

6  S.  W.  514 — ^Kesslnger  v.  Willaon,  63  Ark. 
405.  22  Am.  St.  Rep.  220,  14  S.  W.  06— 
Woolfork  y.  Bnckner,  60  Ark.  167,  20  8.  W. 
372— Oglesby  t.  Hollister,  76  Cal.  140,  9 
Am.  St.  Rep.  177,  18  Pac.  146 — ^Wilson  v. 
Atkinson.  77  Cal.  490,  11  Am.  St.  Rep.  299. 
20  Pac  66 — ^Torrence  t.  Shedd,  166  111.  220, 
42  N.  B.  171 — Wiggins  T.  HoUey,  11  Ind.  7 
-Brenner  ▼.  Qnlck,  88  Ind.  662 — Ooodell  v. 
Starr,  127  Ind.  201.  26  N.  E.  793 — Corkran 
Oil  k  DeTelopment  Co.  ▼.  Amandet,  111  La. 
586,  36  So.  747— Glddens  v.  Moblej,  37  La. 
Ann.  419;— Barrow  v.  Wilson,  39  La.  Ann. 
408,  2  So.  80»— Wykoff  v.  Miller,  48  La. 
Ann.  482,  10  So.  478 — Rnssell  t.  Lang,  60 
La.  Ann.  39,   23  So.  113 — ^Murphy  y.  Doyle, 

87  Minn.  115.  33  N.  W.  220— Power  y. 
Kltching.  10  N.  D.  262,  88  Am.  St.  Rep.  691, 
86  N.  W.  737— Coulter  v.  Stafford,  48  Fed. 
26&— Smith  y.  Shattnck,  12  Or.  369,  7  Pac. 
335— Wofford  y.  McKlnna,  23  Tez.  46,  76 
Am.  Dec.  53 — Lennig  y.  White,  1  Va.  Dec. 
905,  20  S.  B.  831 — Ward  y.  Hugglns,  7 
Wash.  625,  32  Pac.  740 — Swann  y.  Thayer, 
86  W.  Va.  51,  14  S.  E.  423— Edgerton  y. 
Bird,  6  Wis.  537,  70  Am.  Dec.  473. 

106.  It  is  etroneous  to  hold  that  one  in 
possession  of  land,  permitting  it  to  be  sold 
for  taxes,  cannot,  Iry  purchasing  it  at  the 
tax  sale,  obtain  a  title  in  good  faith,  and 
that  the  tax  deed  giyen  is  not  such  an  in- 
strument as  can  be  adduced  in  evidence  to 
ihow  color  of  title,  under  a  statute  pre- 
scribing a  time  limit  for  perfecting  title  in 
those  in  possession  of  land,  under  color  of 
title,  in  good  faith.  Wright  v.  Mattison,  18 
How.  50,  15:  280 
Ctte4  In  Bartlett  y.  Ambrose,  24  C.  C.  A.  400, 

42  U.  8.  App.  381,  78  Fed.  843 — Power  y. 
Kltchlng.  10  N.  D.  262,  88  Am.  St.  Rep.  691, 

88  X.  W.  737— Smith  y.  Shattiick,  12  Or. 
369.  7  Pac.  835. 

107.  According  to  the  rulings  of  the  su- 
prane  court  of  Wisconsin,  it  is  immaterial 
whether  the  sale  of  lands  for  taxes  and  the 
deed  be  yoid.  It  is '  sufficient  that  a  sale 
lu«  been  made  and  the  deed  recorded,  to 
hring  the  statute  of  limitations  into  activity 
>Bd  to  entitle  tlie  purchaser  to  its  protec- 
tkm.    Leflfingwell  y.  Warren,  2  Black,  599, 

17:  261 

CUei  in  Sharon  y.  Tncker,  144  U.  S.  544,  36 
L  ed.  535,  12  Sup.  Ct.  Rep.  720— Toltec 
Ruch  Co.  y.  Cook,  191  U.  S.  538,  48  L. 
ed.  292,  24  Sup.  Ct.  Eep.  166 — Northern  P. 
H.  Co.  y.  Ely,  197  U.  8.  8,  49  L.  ed.  642, 
25  Sop.  Ct  Bep.  302 — Oarabaldi  y.  Shattuck, 
70  Cal.  513,  11  Pac.  778 — Wilson  y.  Atkln- 
ion,  77  Cal.  490,  11  Am.  St.  Bep.  290,  20 
Pte:  09 — Steyenson  y.  Polk,  71  Iowa,  287, 
82  N.  W.  340 — ^Taylor  y.  Miles,  5  Kan.  506, 

7  Am.  Dec  558 — Corkran  Oil  ft  Development 
Co.  ▼.  Amandet,  111  La.  586.  35  So.  747— 
HelCs  y.  Roberts.  162  N.  Y.  380.  76  Am.  St. 
Rep.  322,  56  N.  B.  838. 

108.  When  a  deed  founded  on  a  sale  for 
taxes  is  introduced  in  support  of  the  bar 
of  possession  under  the  statute  of  limita- 
tions, it  is  of  no  ayail  if  it  appears  upon 
its  (ace  and  by  its  own  terms  to  be  abso- 
lutely yoid.  Such  a  deed  cannot  create 
color  of   title   which    will    bring   the    case 


within  such  statute.    Bedfield  y.  Parks,  132 
U.  S.  239,  10  Sup.  Ct.  Rep.  83,  33:  327 

Cited  In  Dibble  y.  Belllngham  Bay  Land  Co. 
163  U.  S.  72,  41  L.  ed.  75,  16  Sup.  Ct.  Rep. 
939 — Daniels  y.  Case,  45  Fed.  846 — Coulter 
y.  Stafford.  6  C.  C.  A.  23,  15  U.  S.  App.  118, 
56  Fed.  569 — Bartlett  y.  Ambrose,  24  C.  C. 
A.  400,  42  U.  S.  App.  381,  78  Fed.  843~ 
Alexander  v.  Gordon,  41  C.  C.  A.  233,  101 
Fed.  97 — Salmer  y.  Lathrop,  10  S.  D.  227, 
72  N.  W.  570— Lantry  v.  Parker,  37  Neb. 
356,  65  N.  W.  962— South  End  Min.  Co.  y. 
Tlnney,  22  Ney.  66,  35  Pac.  89— South  End 
Mln.  Co.  y.  Tlnney,  22  Ney.  228,  38  Pac. 
401 — Steele  y.  Boley,  7  Utah,  66,  24  Pac. 
^55. 

109.  A  tax  deed,  though  void  upon  its 
face,  is  sufficient  color  of  title,  in  Nebraska, 
to  support  an  adverse  possession  to  the 
property.  Deputron  v.  Young,  134  U.  S. 
241,  10  Sup.  Ct.  Rep.  539,  33:  923 
Cited  in  Power  y.  Kltchlng,  10  N.  D.  261,  88 

Am.  St.  Rep.  691,  86  N.  W.  737 — Palmer  v. 
Texas  Tram  Lumber  Co.  3  Tex.  Civ.  App. 
474,  23  8.  W.  38. 

—  Editorial  note. 

[Livalid  tax  deed  as  color  of  title  within 
general  statute  of  limitations.  11  L.RA. 
(N.S.)    772.] 

Sheriff's  sale  or  deed. 

110.  In  Louisiana,  if  the  sheriff  has  au- 
thority to  sell  land  on  execution,  a  pur- 
chaser in  good  faith  may,  although  there  are 
informalities,  set  up  prescription  of  five 
years,  under  a  statute  of  that  state.  Pike 
v.  Evans,  94  U.  S.  6,  24:  40 

111.  A  sheriff's  deed  which  is  void  for  lack 
of  jurisdiction  of  the  court  ordering  the 
sale  is  not  such  a  conveyance  that  posses- 
sion under  it  will  be  protected  by  a  state 
statute  of  limitations,  for  the  benefit  of  per- 
sons having  had  peaceable  possession  ''by 
virtue  of  a  grant,  or  deed  of  conveyance 
founded  upon  a  grant.''  Den  ex  dem. 
Walker  v.  Turner,  9  Wheat.  541,  6:  155 
Cited  09  overruled  In  Gray  v.  Darby,  Mart.  & 

Y.  424. 

Limited  in  Wilson  v.  Atkinson,  77  Cal.  488, 
11  Am.  St.  Rep.  299,  20  Pac.  66. 

Cited  in  Moore  v.  Brown,  11  How.  435,  13  L. 
ed.  760— Toll  v.  Wright,  37  Mich.  09. 

112.  A  sheriff's  deed  for  land  sold  for 
taxes,  regular  on  its  face  and  made  to  one 
who  was  under  no  obligation  to  pay  the 
taxes,  will,  as  between  the  grantee  and  the 
taxpayer,  constitute,  without  proof  of  a 
judgment  for  the  taxes,  such  color  of  title 
as  w^ill  meet  the  requirement  of  the  Illinois 
statute  of  limitations.  Lewis  v.  Bamhart, 
145   U.   S.   56,   12   Sup.  a.   Rep.   772, 

36:  621 

Void  or  unauthorized  eonveyance. 

113.  A  right  by  adverse  possession  may 
originate  in  an  entry  under  a  void  title. 
Jackson  ex  dem.  Bradstreet  v.  Huntington, 
5  Pet.  402,  8:  170 
Cited  in  Magill  v.  Brown.  Brightly    (Pa.)    366 

note,  Fed.  Cas.  No.  8,952 — Cooey  v.  Porter, 
22  W.  Va.  125. 

114.  A  conveyance  made  by  a  person  hav- 
ing no  authority  to  make  it  cannot  connect 
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the  purchase/  with  the  original  grant  so  as 
to  be  a  foundation  for  title  by  adverse  pos- 
session^  under  a  statute  providing  that  a 
possession  of  seven  years  is  a  protection  only 
when  held  under  a  grant,  or  under  valid 
mesne  conveyances,  or  a  paper  title,  which 
are  legally  or  equitably  connected  with  a 
grant.      Powell    v.    Harman,    2    Pet    241, 

7:411 
Cited  in  Green  v.  Neal,  6  Pet.  293,  8  L.  ed. 

403 — Neal  v.  Green,  1  McLean,  19,  Fed.  Cas. 

No.   10,065 — Robinson   v.   Lowe,   50   W.   Va. 

83,  40  S.  E.  454. 

115.  Where  one  having  no  title  conveys 
to  a  third  person  who  enters  under  the  cdn- 
vejjrance,  the  law  holds  him  to  be  a  dis- 
seisor. Jackson  ex  dem.  Bradstreet  v. 
Huntington,  5  Pet.  402,  8:  170 
Cited  In  Fain  v.  Gartbrlgbt,  5  Ga.  14 — Parker 

V.  Banks.  70  N.  C.  485 — Farris  v.  Hayes.  9 
Or.  sn — Baker  v.  Hale,  6  Baxt.  51 — Marr 
y.  Gillian,  1  Coldw.  507. 

116.  Color  of  title  under  the  statute  of 
limitations  is  derived  from  a  deed  given  by 
a  fraudulent  grantor  to  grantees  not  par- 
ticipating in  and  without  knowledge  of  tlie 
fraud.  Gregg  v.  Sayre,  8  Pet.  244,  8:  932 
Cited  in  Wright  v.  Mattlson.   18  How.  5G,  15 

L.  ed.  283 — Cameron  v.  United  States,  148 
U.  S.  308,  37  L.  ed.  462,  13  Sup.  Ct.  Rep. 
595— Moody  v.  Fleming,  4  Ga.  122.  48  Am. 
Dec.  210 — Conyers  v.  Kenan,  4  Ga.  317,  48 
Am.  Dec.  225 — Griffln  v.  Stamper,  17  Ga. 
110 — Woodward  v.  Blanchard,  16  III.  433 — 
Foulke  V.  Bond,  41  N.  J.  L.  542— Swift  v. 
Mulkey,  17  Or.  540,  21  Pac.  871— Edgerton 
V.  Bird,  6  Wis.  537,  70  Am.  Dec.  473. 

117.  An  adverse  possession  for  twenty -one 
years  under  claim  or  color  of  title  merely 
void  is  a  bar  to  a  recovery  under  an  elder 
title  by  deed,  although  the  adverse  holder 
may  have  had  notice  of  the  elder  deed. 
Ewing  V.  Burnet,  11  Pet.  41,  9:  624 
Cited  In  Wright  v.  Mattlson,  18  How.  57.  15 

L.  ed.  283 — Searl  v.  School  Dist.  No.  2,  133 
U.  8.  563,  33  L.  ed.  746,  10  Sap.  Ct.  Rep. 
374 — Packard  v.  Moss,  68  Cal.  127.  8  Pac. 
818 — Wood  V.  Conrad,  2  S.  D.  341,  50  N.  W. 
95 — Moody  v.  Fleming,  4  Ga.  121,  48  Am. 
Dec.  210 — Fain  v.  Gartbrlght,  5  Ga.  14 — 
Woodward  v.  Blanchard.  16  III.  433 — ^Welbom 
v.  Anderson,  37  Miss.  162 — Swift  v.  Mulkey, 
17  Or.  540,  21  Pac.  871— Edgerton  v.  Bird, 
6  Wis.  537,  70  Am.  Dec.  473. 

118.  Even  if  an  instrument  which  by  apt 
words  passes  what  purports  to  be  the  title, 
is  invalid,  possession  under  it  for  the  period 
prescribed  by  statute  bars  the  right  of  the 
true  owners.    Hall  v.  Law,  102  U.  S.  461, 

26:  217 

Sale  under  confiscation  acts. 

119.  Possession  under  a  deed  of  sale  made 
in  pursuance  of  confiscation  acts  is  insuffi- 
cient to  bar  the  rights  of  children  whose 
interests  were  not  affected  by  such  statute, 
and  whose  right  to  possession  accrued  with- 
in the  statutory'  period.  Carver  v.  Jackson 
ex  dem.  Astor,  4  Pet.  1,  7:  761 
Cited  in  Bennett  v.  Garlock,  10  Hun,  341. 


Patents. 

Constructive   Possession   under   Patent, 

see  infra,  162-166. 
See  also  Cloud  on  Title,  33. 

120.  A  patent  to  the  grantee,  his  heirs 
and  assigns,  "subject  to  the  rights  of  any 
and  all  persons  under  the  act  of  Congress 
of  March -23,  1823,"  is  sufficient  claim  or 
color  of  title  to  found  an  adverse  possession 
on  in  ejectment,  under  the  Illinois  statute 
of  limitations.  Bryan  v.  Forsyth,  19  How. 
334,  15: 674 
Meehan  v.  Forsjrth,  24  How.  175,  16:  730 
Gregg  V.  Forsyth,  24  How.  179,  16:  731 
Gregg  V.  Tesson,  1  Black,  150,  •  17:  74 
Dredge  y.  Forsyth,  2  Black,  563,  17:  253 
Kellogg  v.  Forsyth,  2  Black,  571,  17:  256 
Cited  in  Gregg  v.  Tesson,  1  Black,  153,  17  Ij. 

ed.  75 — Cameron  v.  United  States,  148  U.  8. 
808,  87  L.  ed.  462,  13  Sup.  Ct.  Bep.  605. 

121.  One  having  a  regular  chain  of  title 
deducible  of  record  from  the  United  States 
acquires,  under  111.  Sess.  Laws  1835,  p.  42, 
good  title,  by  adverse  possession  for  seven 
years,  as  against  the  claim  of  one  to  whose 
rights  the  patent  of  the  person  in  posses- 
sion was  made  subject.  Dredge  v.  Forsyth, 
2  Black,  563,  17:  253 
Cited  in  Silver  Bow  Mtn.  ft  Mill.  Co.  v.  Clark, 

6  Mont.  410,  6  Pac.  570. 

122.  Whether  a  patent  executed  and  re- 
corded conveys  a  valid  title  or  not,  it  devests 
the  title  of  the  United  SUtes  so  that  the 
patentee  or  his  grantees,  being  in  possession 
under  claim  and  color  of  title,  the  statute 
of  limitations  begins  to  run  in  their  favor. 
Bicknell  v.  Comstock,  113  U.  S.  149,  5  Sup. 
a.  Rep.  399,  28:  962 
Cited  in  Horsky  v.   Moran,   21  Mont.  359,   53 

Pac.    1064 — Parkersburg    Indastrial    Co.    v. 
Schults,  43  W.  Ya.  475,  27  S.  E.  255. 

Unregistered  or  unrecorded  deed. 

123.  By  the  settled  construction  of  the 
Tennessee  act  of  limitations,  an  unregis- 
tered deed  is  a  sufficient  title  on  which  the 
bar  can  be  founded.  Lea  v.  Polk  County 
Copper  Co.  21  How.  493,  16:  203 

124.  Possession  under  an  unrecorded  deed 
has  no  effect  where  the  description  in  the 
deed  does  not  cover  the  premises  in  contro- 
versy. Noonan  v.  Braley  (Noonan  v.  Lee) 
2  Black,  499,  17:  278 

^.  Claim;  Hostility . 

See  also  supra,  45,  56,  57,  64;  infra,  147, 
232,  236;  Evidence,  721,  727,  759,  760. 

125.  A  claim  of  title  may  be  sufficient,  al- 
though made  with  knowledge  of  a  better  one. 
Alexander    v.    Pendleton,    8    Cranch,    462, 

3:624 

126.  If  the  party  claim  only  a  limited  es- 
tate and  not  a  fee,  the  law  will  not,  con- 
trary to  his  intentions,  enlarge  it  to  a  fee. 
But  if  the  party  be  in  under  title,  and  by 
mistake  of  law  suppose  himself  possessed  of 
a   less   estate   than   really   belongs   to  him, 
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the  kw  will   remit    hiin  to  his   full   righl 
nd  titie.    Ricard  ▼.  WilliamB,  7  Wheat.  69, 

5:398 

127.  Where  the  original  possession  by  the 
holder  is  in  privity  with  the  title  of  the 
rightful  owner,  noUiing  but  an  open  disa- 
strw9l  and  disclaimer  of  holding  under  that 
title,  and  assertion  of  title  in  himself 
brought  home  to  the  other  party,  will  en- 
tbie  the  holder  to  avail  himself  of  the  stat- 
ute of  limitations.  Zeller  v.  Eckert,  4  How. 
»9,  11:979 
Dittinffuished  in  Doe  ez  dem.  Kennedy  v.  Town- 

tley.  16  Ala.  247. 

ata  in  Root  T.  Woolworth,  150  U.  8.  410,  37 
L.  ed.  1127,  14  Sup.  Ct.  Rep.  136 — Hunter 
T.  liarllioro,  2  Woodb.  &  M.  109,  Fed.  Cas. 
No.  «,908~McCliiskey  v.  Barr«  42  Fed.  615 — 
Mitchell  T.  Morphy,  43  Fed.  427— McClaskey 
T.  Barr,  47  Fed.  161 — Grajdon  v.  Hurd,  5 
CCA.  262,  6  U.  S.  App.  610,  55  Fed. 
727— Elder  r.  McCIaskey,  17  C.  C.  A.  266, 
37  U.  8.  App.  1,  70  Fed.  544 — Dotbard  t. 
I>eiifon,  72  Ala.  546 — Boyle  t.  Wallace,  81 
Ala.  356,  8  8o.  194 — Ringo  v.  Woodruff,  43 
Ark.  491 — Whittlngton  ▼.  Flint,  43  Ark. 
521,  51  Am.  Rep.  572 — C  unningham  y.  Haw- 
kins, 24  Cal.  411,  85  Am.  Dec.  73— Brooks 
T.  Hyde,  87  Cal.  378 — Catlln  v.  Decker,  38 
Conn.  266 — Hogan  v.  Kurtz,  1  MacArth.  137 
—Morris  ▼.  Wheat,  11  App.  D.  C.  218 — Hoop- 
er V.  Stuart,  23  App.  D.  C.  443 — Rlgg  v. 
Cook,  9  III.  351,  46  Am.  Dec.  462— Medley 
▼.  Elliott,  62  111.  535 — Rawson  v.  Fox,  65 
111.  211 — 0*HalIoran  t.  Fitzgerald,  71  111. 
58— Stout  T.  Merrill,  35  Iowa,  63— Dewey 
T.  McLain,  7  Kan.  132,  12  Am.  Rep.  418 — 
Goodman  t.  Malcolm,  5  Kan.  App.  297,  48 
Ptc-  430 — Jopling  r.  Chacbere,  107  La.  636, 
32  So.  243 — ^Holmes  v.  Turner's  Falls  Co. 
150  Mass.  549,  6  L.R.A.  289,  23  N.  B.  305 — 
Dabols  T.  Campau,  28  Mich.  318 — Grafton  t. 
Grafton,  8  Smedes  ft  M.  90 — ^Alexander  ▼. 
Polk,  39  Miss.  755 — Holman  y.  Bonner,  63 
MIn.  134 — Hamilton  r.  Boggess,  63  Mo. 
249— Tripe  v.  Marcy,  30  N.  H.  445— New 
Market  y.  Smart,  45  N.  H.  103- -People  y. 
Tin  Rensselaer,  8  Barb.  201 — Roseboom  y. 
Van  Vechten,  5  Denio,  426 — De  Lancey  y. 
Ganong,  9  N.  Y.  23 — Stockwell  y.  Phelps, 
84  N.  T.  366,  90  Am.  Dec.  710 — Sherman 
▼.  Kane,  86  N.  Y.  67 — Culyer  y.  Rhodes,  87 
N.  T.  354 — ^Mitchell  y.  Murpby,  9  Pa.  Co. 
Ct  687 — Cadwalader  y.  App,  81  Pa.  211, 
3  W.  N.  C.  3 — Doyle  y.  Mellen,  16  R.  I. 
52«,  8  Atl.  709— Blackwell  y.  Ryan,  21  S.  C. 
115 — ^Wadswortbyille  Poor  Sehool  y.  Jen- 
Bings,  40  S.  C.  178,  42  Am.  St.  Rep.  854, 
18  S.  E.  257— Udell  y.  Peak,  70  Tex.  651,  7 
8.  W.  786 — Creigh  y.  Henson,  JO  Gratt.  233 
—Clarke  y.  McCInre,  10  Gratt  311 — Stone- 
•treet  y.  Doyle,  76  Va.  379,  40  Am.  Rep. 
731 — Creekmur  y.  Creekmur,  75  Va.  436 — 
Boggess  y.  Meredith,  16  W.  Va  24 — Neilson 
T.  GrJgnon,    85    Wis.    553,    55    N.    W.    890. 

128.  The  trustee  may  disayow  his  trust; 
tlie  tenant,  the  title  of  his  landlord  after 
the  expiration  of  his  lease;  the  vendee,  the 
title  of  his  rendor  after  breach  of  the  con- 
tract; bat  in  such  cases  there  must  be  a 
po^itiye  and  continued  disclaimer  of  title, 
snd  assertion  of  adverse  right  brought  home 
to  the  party,  before  the  statute  of  limita- 
tions  operates.     Zeller  v.   Eckert,   4   How. 

5^.  11:979 

CUtd  In  Taylor  v.  Benham,  5  How.  276,  12  L. 
-  td.  151 — ^New  Orleans  v.  Warner,  175  U.  S. 


180,  44  L.  ed.  103,  20  Sup.  Ct  Rep.  44— 
Vetterlein  v.  Barnes,  6  Fed.  703 — Warren 
y.  Adams,  19  Colo.  625,  36  Pac.  604 — 
Summerall  v.  Thorns,  3  Fla.  312 — Scott  v. 
Haddock,  11  Ga.  265 — Pace  v.  Pajne,  73 
Ga.  677 — Milnes  v.  Van  Gilder,  197  Pa.  351, 
80  Am.  St.  Rep.  828,  47  Atl.  197— Hulrey 
y.  Hulrey,  92  Va.  186,  23  S.  E.  233. 

129.  One  who  seeks  to  set  up  an  adverse 
possession  need  not  have  a  good  title,  or  in 
fact  any  title,  except  a  possession  adverse 
and  hostile  to  tliat  of  the  true  owner  under 
a  pretense  or  color  of  title.  Pillow  v.  Rob- 
erts, 13  How.  472,  14:  228 
Cited  in  Bracken  t.  Union  P.  R.  Co.  21  C.  C. 

A.  389,  36  U.  S.  App.  629,  75  Fed.  349— 
West  y.  East  Coast  Cedar  Co.  41  C.  C. 
A.  533,  101  Fed.  620— Riggs  v.  Fuller,  64 
Ala,  147 — ^Nolton  v.  Henderson,  62  Ala.  430 — 
Allen  y.  Kellam,  69  Ala.  448 — Cooper  v. 
Watson,  73  Ala.  254 — Dorr  v.  School  Dlst. 
No.  26,  40  Ark.  243— Vancleave  v.  Milli- 
ken,  13  Ind.  107 — Doe  ex  dem.  Dunn  v. 
Hearick,  14  Ind.  245 — Hatfield  v.  Jackson, 
50  Ind.  509 — Francis  v.  Grote,  14  Mo.  App. 
328— Swift  y.  Mulkey,  17  Or.  540,  21  Pac. 
871 — Wood  y.  Conrad,  2  S.  D.  341,  50  N.  W. 
95 — Earnest  v.  Little  River  Land  &  Lumber 
Co.  109  Tenn.  442,  75  S.  W.  1122 — Lambert 
v.  Weir,  27  Tex.  365 — Hudson  v.  Wheeler, 
34  Tex.  366 — Downs  v.  Porter,  54  Tex.  62 — 
Barrett  y.  Stradi,  73  Wis.  400,  9  Am.  St. 
Rep.  795,  41  N.  W.  439. 

130.  Where  parties  enter  upon  and  take 
possession  of  land  with  no  claim  of  right, 
their  possession  cannot  be  adverse  to  the 
true  title,  but  is  subservient  thereto.  Har- 
vey V.  Tyler,  2  Wall.  328,  17:  871 
Cited  in  Probst  v.  Domestic  Missions,  129  U. 

S.  191,  32  L.  ed.  645,  9  Sup.  Ct.  Rep.  263— 
Dibble  y.  Bellingham  Bay  Land  Co.  163  U. 
S.  72,  41  L.  ed.  75,  16  Sup.  Ct.  Rep.  930 — 
Holtzman  y.  Douglas,  168  U.  S.  283,  42  L. 
ed.  468,  18  Sup.  Ct.  Rep.  65— Buckley  v. 
Taggart,  62  Ind.  238— Bond  v.  O'Gara,  177 
Mass.  143,  83  Am.  St.  Rep.  265,  58  N. 
E.  275 — St.  Joseph  v.  Seel,  122  Mich.  70, 
80  N.  W.  987— Peter  v.  Stephens,  11  Mont. 
121,  28  Am.  St.  Rep.  448,  27  Pac.  403— 
Smith  y.  Hitchcock,  38  Neb.  109,  56  N.  W. 
791— Altschul  y.  O'Neill,  85  Or.  208,  68 
Pac.  95 — Yeager  v.  Woodruff,  17  Utah,  369, 
53  Pac,  1045 — Dhein  y.  Beuscher,  83  Wis. 
327,  53  N.  W.  551— Ayers  v.  Reldel,  84 
Wis.  283,  54  N.  W.  588. 

131.  The  possession  which  will  bar  the 
right  of  the  former  owner  to  real  property 
must  be  open,  visible,  continuous,  and  ex- 
clusive, with  a  claim  of  ownership  such  as 
will  notify  parties  that  the  premises  are 
held  adversely  to  all  titles  and  all  claimants. 
Sharon  v.  Tucker,  144  U.  S.  533,  12  Sup. 
Ct.  Rep.  720,  36 :  532 
Cited  in  Eastern  Oregon  Land  Co.  v.  Cole,  35 

C.  C.  A.  103,  92  Fed.  951. 

132.  The  possessor  of  lands  in  bad  faith 
under  the  Louisiana  Civil  Code,  art.  3415, 
is  one  who  possesses  as  master,  but  who  as- 
sumes this  quality  when  he  knows  that  he 
has  no  title  to  the  thing,  or  that  his  title 
is  defective.  The  possessor  must  not  only 
not  be  in  bad  faith,  but  in  the  positive 
belief  that  he  is  the  true  owner;  and  if  he 
doubts  the  validity  of  his  title,  his  posses- 
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sion    is    not    the    basis    of    prescription. 
Gaines  v.  Hennen,  24  How.  5&3,  16:  770 

Editorial  note. 

[Right  of  one  in  permissive  possession  of 
real  property  to  acquire  title  by  adverse 
possession.    12  L.RA.(N.S.)  1140.] 

Ic.  Extent  and  Kind  of  Posaeattion, 

1.  In  Oeneral, 

Presumption  as  to  Character  of  Possession, 

see  Evidence,  752,  753. 
Declarations  as  Evidence  of,  see  Evidence, 

1918,  1938-1940. 
Question  of  Law  or   Fact,  see  Trial,   351, 

352,  354. 
Instruction  as  to,  see  Trial,  609. 
Sufficiency    of    Special    Verdict   as    to,    see 

Trial,  909. 
See  also  supra,  56,  82,  83;  infra,  232. 

133.  Possession  alone,  unexplained  by  col- 
lateral circumstances  which  show  the  qual- 
ity and  extent  of  the  interest  claimed,  evi- 
dences no  more  than  the  mere  fact  of  pres- 
ent occupation  by  right.  Ricard  v.  Wil- 
liams, 7  Wheat.  59,  5:  398 
Cited  in  Kirk  v.   Smith,  9  Wheat.  288.   6   L. 

ed.  92 — Jackson  v.  Porter,  Fed.  Cas.  No. 
7,143 — Jesse  French  Piano  &  Organ  Co.  v. 
Forbes,  129  Ala.  478,  87  Am.  St.  Rep.  71, 
29  So.  683 — Franz  v.  Mendonca,  131  Cal. 
.  209,  63  Pac.  361— Spalding  v.  Grigg,  4  Ga. 
87 — Roberts  v.  Richards,  84  Me.  9,  24  Atl. 
425— Bond  v.  O'Gara,  177  Mass.  143,  83 
Am.  St.  Rep.  265,  58  N.  B.  275 — Cobb  v. 
Davenport,  32  N.  J.  L.  885 — ^Bedell  v.  Shaw, 
59  N.  Y.  50 — Draper  v.  Monroe,  18  it.  I. 
401,  28  Atl.  840 — Snoddy.v.  Kreutch,  3  Head. 
305 — Link  v.  Doerfer,  42  Wis.  395,  24  Am. 
Rep.  417 — Winchester  v.  Stevens  Tolnt,  58 
Wis.  859,  17  N.  W.  547— Illinois  Steel  Co.  v. 
Budsisz,  106  Wis.  519,  48  L.R.A.  838,  80 
Am.  St.  Rep.  64,  81  N.  W.  1027,  82  N.  W. 
534. 

134.  Title  by  adverse  possession  may  be 
acquired  by  a  junior  patentee  against  a 
senior  patentee.  Barr  v.  Gratz,  4  Wheat 
213,  4:  553 
Cited  In  Slcard  v.  Davis,  6  Pet.  140,  8  L.  ed. 

848 — Boone  v.  Chiles,  10  Pet.  224,  9  L.  ed. 
405— Norris  v.  Haggin,  12  Sawy.  58,  28 
Fed.   288. 

135.  A  naked  possession  is  protected  by 
the  New  York  statute  of  limitations  to  the 
extent  of  the  substantial  and  actual  inclos- 
ures,  for  all  the  time  necessary  to  form  the 
bar.  Harpending  v.  Reformed  Protestant 
Dutch  Church,  16  Pet.  455,  10:  1029 

136.  In  order  to  make  pasturage  on  west- 
ern lands  of  any  particular  weight  as  evi- 
dence of  possession,  it  should  be  shown  to 
have  been  exclusive,  and  that  no  other  per- 
son pastured  or  had  the  same  right  to  pas- 
ture on  the  lands.  Whitney  v.  United 
States,  167  U.  S.  529,  17  Sup.  Ct.  Rep.  857, 

42:  263 

137.  Mere  proof  of  pasturing  stock  on  a 
vast  tract  of  land,  without  any  evidence  of 
an  exclusive  possession  under  a  claim  of 
right,  is  not  sufficient  to  show  adverse  pos- 


session.   Bergere  v.  United  States,  168  U.  S. 
66,  18  Sup.  Ct.  Rep.  4,  42:  383 

138.  It  is  well  settled  that  to  constitute 
an  adverse  possession  there  need  not  be  a 
fence,  a  building,  or  other  improvement 
made;  it  suffices  for  this  purpose  that  visi- 
ble, notorious  acts  are  exercised  over  the 
premises  in  controversy  for  thirty  years, 
after  an  entry  under  a  claim  and  color  of 
title.  Ellicott  v.  Pearl,  10  Pet.  412,  9:  475 
Ewing  V.  Burnet,  11  Pet.  41,  9:  624 

Distinguished  in  Ocark  Land   Co.  v.  Leonard, 

20  Fed.  682. 

Cited  in  Ewing  v.  Burnet,  11  Pet.  52,  9  L.  ed. 
629 — Watklns  v.  Holman.  16  Pet.  54.  10  L. 
ed.  885 — Harvey  v.  Tyler,  2  Wall.  349,  17 
L.  ed.  876-^Ann8trong  v.  Morrill,  14  Wall. 
146,  20  L.  ed.  772 — Harris  v.  McGovem, 
99  U.  S.  167,  25  L.  ed.  319— Fletcher  v. 
Fnllerv  120  U.  S.  553,  30  L.  ed.  765,  7  Sup. 
Ct.  Rep.  667 — Simmons  Creek  Coal  Co.  v. 
Doran,  142  U.  8.  442,  35  L.  ed.  1074,  12 
Sop.  Ct.  Rep.  239 — Smith  v.  Qale,  144  U.  S. 
526,  36  L.  ed.  627,  12  Sup.  Ct.  Rep.  674 — 
Rich  V.  Braxton,  158  U.  S.  384.  39  L.  ed. 
1025,  15  Sup.  Ct.  Rep.  1006 — Holtsman  v. 
Douglas,  168  U.  S.  284,  42  L.  ed.  468,  18 
Sup.  Ct.  Rep.  65 — Brown  v.  Leete,  6  Sawy. 
334,  2  Fed.  442>-MerrllI  v.  Tobln,  30  Fed. 
741 — Qulndaro  Twp.  v.  Squler,  2  C.  C.  A. 
145,  4  U.  8.  A  pp.  569,  51  Fed.  155 — Treece 
V.  American  Asso.  58  C.  C.  A.  270,  122 
Fed.  602— Herbert  v.  Henrlck,  16  Ala.  596 — 
Yandlveer  v.  Stlckney,  75  Ala.  227 — ^Conway 
V.  Klngsworthy,  21  Ark.  17 — Trapnall  v. 
Burton,  24  Ark.  393 — ^Ringo  v.  Woodruff.  43 
Ark.  488 — Sunol  v.  Hepburn,  1  Cal.  289 — 
Bird  V.  Dennison.  7  Cal.  310 — Wolf  v. 
Baldwin,  19  Cal.  314 — Brumagin  v.  Brad- 
Shaw,  39  Cal.  45 — Jerome  v.  Carbonate  Nat. 
Bank,  22  Colo.  42,  43  Pac.  216 — Gale  v. 
ShiUock,  4  Dak.  196,  29  N.  W.  661— Betta 
V.  Letcher,  1  8.  D.  195,  46  N.  W.  193 — 
Holtsman  v.  Douglas,  5  App.  D.  C.  410 — 
English  V.  Doe,  7  Ga.  391 — Royal  1  v.  Lisle, 
16  Ga.  648,  60  Am.  Dec.  712 — ^Brooks  v. 
Bruyn,  24  HI.  380 — ^Truesdale  v.  Ford,  37 
111.  214— Pearson  v.  Herr,  53  111.  150 — 
Bellefontaine  Improv.  Co.  v.  Niedrlngliaua, 
181  111.  431,  72  Am.  St.  Rep.  269,  56  N. 
E.  184 — Bell  V.  Longworth,  6  Ind.  276 — 
Worthley  v.  Burbanks,  146  Ind.  540,  45  N.  E. 
779 — Booth  V.  Small,  26  Iowa,  180 — Colvln  v. 
McCune,  39  Iowa,  507 — Dice  v.  Brown,  98 
Iowa.  305,  67  N.  W.  253 — Gllmore  v.  Norton, 
10  Kan.  506— Glldehaus  v.  Whiting.  39  Kan. 
712,  18  Pac.  916 — Goodman  v.  Nichols.  44 
Kan.  30,  23  Pac.  957 — Goinn  v.  SplUman.  52 
Kan.  506,  35  Pac.  13 — Haley  v.  Palmer,  9 
Dana,  322 — Roberts  v.  Richards,  84  Me.  10, 
24  Atl.  425 — Armstrong  v.  Rlsteau,  5  Md. 
274,  69  Am.  Dec.  115 — Samuels  v.  Borrow- 
scale,  104  Mass.  211 — Murray  v.  Hudson, 
65  Mich.  674.  32  N.  W.  889— Murphy  ▼. 
Doyle,  37  Minn.  115,  33  N.  W.  220— Cos- 
tello  V.  Edson,  44  Minn.  137,  46  N.  W. 
299 — Sage  v.  Moroslck,  69  Minn.  169,  71 
N.  W.  930 — ^Draper  v.  Shoot,  26  Mo.  203, 
69  Am.  Dec.  462 — St.  Louis  v.  Gorman, 
29  Mo.  603,  77  Am.  Dec.  686 — State  v.  Elce, 
49  Mo.  464,  61  8.  W.  78— Benne  v.  Miller, 
149  Mo.  237.  50  8.  W.  824 — National  Min. 
Co.  V.  Powers,  3  Mont.  349 — Tourtelotte  v. 
Pearce,  27  Neb.  63.  42  N.  W.  915 — Hopkins 
V.  Deerlng,  71  N.  H.  355,  62  Atl.  76 — Cor- 
nelius V.  Giberson,  26  N.  J.  L.  38 — Foulke 
V.  Bond,  41  N.  J.  L.  546— New  Mexico,  R. 
G.  &  P.  R.  Co.  V.  Crouch,  4  N.  M.  299,  13 
Pac.  201 — ^Roteboom  v.  Van  Vochten,  5  Denlo. 
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426— Clark  t.  Potter,  82  Ohio  8t,  62— New 
61ior«ham  v.  Ball,  14  R.  I.  568 — West  v. 
Lanier,  9  Hamph.  770 — Pnllen  ▼.  Hopklna, 
1  Lea.  745 — Jones  ▼.  Menard,  1  Tex.  780 — 
Whitehead  v.  Foley,  28  Tex.  285 — Parker  v. 
Balnea,  65  Tex.  611 — Sawyer  v.  Newland,  0 
Tt  890 — ^Taylor  t.  Barasidea,  1  Gratt.  193 — 
Klncheloe  v.  Tracewells,  11  Gratt.  602— Sharp 
▼.  Shenandoah  Fumaoe  Co.  100  Ya.  85,  40 
8.  B.  103 — L«nnis  t.  White,  1  Va.  Dec.  801, 
20  S.  E.  831 — BeUlngfaam  Bay  Land  Co.  v. 
Dibble,  4  Wash.  770,  31  Pac.  30 — ^Dennis  t. 
Northern  P.  R.  Co.  20  Wash.  336,  55  Pac. 
210— Illlnoia  Steel  Co.  ▼.  Bilot,  109  Wis. 
443,  83  Am.  St.  Rep.  905,  85  N.  W.  402. 

139.  Whex^y  up  to  the  commencement  of 
the  action,  a  mixed  possession  of  the  land 
and  a  continued  litigation  respecting  it  ex- 
isted for  many  years,  and  there  was  no  act- 
ual occupation  by  either  party  of  a  large 
portion  of  it, — Held,  that  no  prescription 
could  be  maintained  by  either  party. 
Brownsville    y.    Cavazos,    100    U.    S.    138, 

25:  574 

140.  Where  the  possession  is  mixed,  the 
legal  seisin  is  according  to  the  legal  title, 
and  there  can  be  no  constructive  possession 
in  one  who  does  not  have  the  legal  title, 
eren  if  that  might  exist  if  he  had  actual 
possession  of  a  part,  and  no  one  had  pos- 
session of  the  remainder.  Deputron  v. 
Young,  134  U.  S.  241,  10  Sup.  Ct.  Rep.  539, 

33:  923 

141.  Where  the  land  in  dispute  ivas  in- 
cluded in  two  grants  which  overlapped,  the 
possession  by  the  defendant  of  land  outside 
of  the  interference  was  insufficient  to  au- 
thorize an  action  of  trespass  to  try  title 
to  Uie  part  in  dispute  until  that  part  was 
actually  trespassed  upon;  and  adverse  pos- 
session, to  be  a  bar,  must  have  extended 
over  the  disputed  part  for  the  full  period. 
Aetna!  possession  of  that  part  for  a  less 
time  cannot  be  joined  for  that  purpose  to 
a  prior  possession  of  the  other  part  outside 
the  interference.  White  v.  Burnley,  24  How. 
235.  15: 886 

142.  Where  the  court  has  decreed  that 
the  plaintiff  has  the  title  to  land  as  against 
the  defendant,  the  subsequent  possession  by 
the  latter  is  presumed  to  be  in  subordina- 
tion to  plaintiff's  title  until  express  notice 
is  given  that  he  is  claiming  adversely,  and 
length  of  time  of  such  possession  does  not 
give  defendant  any  better  right  than  he  pre- 
vioualy  had.  Root  v.  Woolworth,  150  U.  S. 
401,  14  Sup.  Ct.  Rep.  136,  37:  1123 
Cited  in  Elder  v.  McClaskey,  17  C.  C.  A.  266, 

$7  U.  8.  App.  1,  70  Fed.  543 — Harms  v. 
Coryell,  177  III.  505.  53  N.  B.  87— Dupont 
V.  Charleston  Bridge  Co.  65  S.  C.  536,  44 
8.  E.   86. 

Editorial  note. 

Occupancy  necessary  to  constitute  ad- 
verse ppasession.  9: 624 

2.  Constructive  Possession. 

Bet  also  supra,  140. 

143.  Constructive   seisin   in   deed   is   the 


equivalent  of  actual  seisin.    Green  v.  Liter, 
8  Cranch,  229,  3:  545 

Distinffuished  in  Farrls  t.  Hayes,  9  Or.  85. 

Cited  In   Vanderheyden   v.   Crandall,    2   Denlo, 
21— Jenkins  v.   Fahey,  73   N.  Y.  363. 

144.  If  each  of  the  parties  has  held  pos- 
session of  distinct  partis  of  the  land  in  con- 
troversy, the  party  having  the  better  right 
is  in  constructive  possession  of  all  the  land 
not  occupied  in  fact  by  his  adversary.  Hunt 
V.  WickliflFe,  2  Pet.  201,  7:  397 
Cited    in    Johnson    v.    Towsley,    13    Wall.    80, 

20  li.  ed.  487 — Wllkins  v.  Pensacola  City 
Co.  36  Fla.  59,  18  So.  20 — Sawryer  v.  Oliver. 
7  J.  J.  Marsh.  181 — Brown  v.  Nye,  12  Mass. 
288 — Johnson,  v.  Towsley,  2  Neb.  490. 

145.  Where  a  quarter  section  has  been 
subdivided  into  lots,  it  is  not  necessary 
under  the  Illinois  statute,  in  order  to  secure 
the  benefit  of  the  limitation  of  seven  years, 
that  the  claimant  should  have  an  actual 
residence  on  each  lot,  but  it  is  sufficient  to 
show  an  actual  residence  on  one  lot  claim- 
ing all  the  lots  under  the  same  title.  Dredge 
V.  Forsyth,  2  Black,  563,  17:  253 

146.  Constructive  possession  of  a  half 
block  of  land  which  is  cut  up  into  separate 
and  distinct  blocks  and  so  marked  upon  the 
ground,  and  which  are  held  and  treated  as 
distinct  tracts,  is  not  shown  by  actual  pos- 
session of  some  of  the  lots.  Carter  v.  Ruddy, 
166    U.    S.    493,    17    Sup.    Ct.    Rep.    640, 

41 :  1090 
Cited  In  Tumage   v.   Kenton,   102   Tenn.   334, 
52  S.  W.  174 — Dennis  v.  Northern  P.  R.  Co. 
20  Wash.  331,  55  Pac.  210. 

147.  A  possession  not  actual,  but  con- 
structive, not  exclusive,  but  in  participation 
with  the  owner  or  others,  falls  short  of  that 
kind  of  adverse  possession  which  deprives 
the  true  owner  of  his  title.  Ward  v.  Coch- 
ran, 150  U.  S.  597,  14  Sup.  Ct.  Rep.  230, 

37:  1195 
Cited  in  Holtsman  v.  Douglas,  168  V.  S.  284, 
42  L.  ed.  468,  18  Sup.  Ct.  Rep.  65 — Brack- 
en V.  Union  P.  B.  Co.  21  C.  C.  A.  389,  36 
U.  S.  App.  629,  75  Fed.  350 — Eastern  Ore- 
gon Land  Co.  v.  Cole,  35  C.  C.  A.  103,  92 
Fed.  951 — Tyee  Consol.  Mln.  Co.  v.  Lang- 
stedt,  58  C.  C.  A.  182.  121  Fed.  712— Tyee 
Consol.  Min.  Co.  v.  Langstedt,  69  C.  C.  A. 
552,  136  Fed.  128 — Bradshaw  v.  Stott,  4  App. 
D.  C.  533 — Holtzman  v.  Douglas,  5  App. 
D.  C.  408 — Reld  v.  Anderson,  13  App.  D. 
C.  37 — Worthley  v.  Burbanks,  146  Ind.  539, 
45  N.  E.  779 — ^HIU  v.  McGinnis,  64  Neb.  190, 
89  N.  W.  783 — Altschul  v.  O'Neill,  35  Or. 
221,  58  Pac.  95. 

148.  Where  a  landlord  settles  a  tenant  re- 
stricted by  metes  and  bounds  to  a  part  only 
of  his  land,  the  landlord's  possession  is  in 
like  manner  limited;  but  if  the  tenant  be 
settled  without  bounds  upon  a  tract  of  land, 
he  is  in  possession  to  the  limits  of  the  claim. 
Ellicott  V.  Pearl,  10  Pet.  412,  9:  475 
Cited  in  Brown  v.  Johnson,   1  Humph.   264 — 

Ross    V.    Cobb,    9    Yerg.    471. 

149.  The  use  of  premises  which  are  un- 
fenced,  as  a  stone  yard,  although  the  mate- 
rial deposited  does  not  cover  every  foot  of 
the  property,  may  constitute  sufficient  ad- 
verse possession,  in  connection  with  the  pay- 
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ment  of  the  taxes,  to  give  title  against  the 
true  owner  after  twenty  years.  Holtzman 
T.  Douglas,  168  U.  S.  278,  18  Sup.  Ct.  Rep. 
65,  42:  466 

died  In  Jackson  v.  Simmons,  89  C.  C.  A.  619, 

98   Fed.   773— Davis  v.   COblens,   12  App  D. 

C.  58 — Reid  ▼.  Anderson,  13  App.  D.  C.  87. 

Under  deed  or  color  of  title. 

See  also  supra,  46,  99;  Waters,  126. 

150.  An  entry  into  possession  under  a 
deed  with  specinc  metes  and  bounds  gives  a 
constructive  possession  of  the  whole  tract, 
if  not  in  any  adverse  possession.  Ellicott  v. 
Pearl,  10  Pet.  412,  9:  475 
Cited  in  Brobst  v.  Brock  (Doe  ex  dem.  Brobst 

v.  Brock)  10  Wall.  532,  19  L.  ed.  1005 — 
Ewing  V.  Burnet,  1  McLean,  269,  Fed.  Cas. 
No.  4,591 — ^Fraser  v.  Hunter,  5  Cranch,  C. 
C.  471,  Fed.  Cas.  No.  6,063 — ^Treece  v. 
American  Asso.  58  C.  C.  A.  270,  122  Fed. 
602 — Doe  ex  dem.  Hughes  v.  Anderson,  70 
Ala.  215 —  Bird  v.  Dennison,  7  Cal.  310 — 
Kile  v.  Tubbs,  23  Cal.  437 — Davis  v.  Per- 
ley,  30  Cal.  639 — Kendrick  v.  Latham,  25 
Fla.  837,  6  So.  871— Davis  v.  Easley.  13  lU. 
200 — Turney  v.  Chamberlain,  15  111.  273 — 
Brooks  V.  Bniyn,  18  III.  541 — Mlnot  v. 
Brooks,  16  N.  H.  377 — Cornelius  v.  Giber- 
son,  25  N.  J.  L.  38 — Smith  v.  McKay,  30  Ohio 
St.  417— Clark  v.  Potter,  32  Ohio  St.  6^— 
Parker  v.  B  aloes,  65  Tex.  610 — Langdon  v. 
Templeton,  66  Vt.  180.  28  Atl.  866 — Pepper 
V.  0'I>owd,  30  Wis.  644 — Wilson  v.  Henry, 
40  Wis.  609. 

151.  Possession  under  color  of  title  hy 
deed  is  deemed  to  extend  to  the  bounds  of 
that  deed,  although  actual  settlement  and 
improvements  are  on  a  small  parcel  only 
of  the  tract.    Ellicott  v.  Pearl,  10  Pet.  412. 

9:475 
Cited  in  Baucum  v.  George,  65  Ala.  269 — 
Gunn  V.  Bates,  6  Cal.  272 — Gale  v.  Shlllock, 
4  Dak.  196,  29  N.  W.  661 — ^Turney  v.  Cham- 
berlain, 15  111.  273 — Bell  v.  Longwortb,  6 
iDd.  276 — Gildehaus  v.  Wbltlng,  39  Kan. 
715,  18  Pac.  916 — Boles  v.  Smitb,  Thomp. 
Tenn.  Cas.  216 — ^Pepper  v.  O'Dowd.  39  Wis. 
544— WilBon  V.  Henry,  40  Wis.  609. 

152.  The  possession  of  persons  who  are  in 
under  title  or  color  of  title  is  bounded  and 
limited  by  the  nature,  extent,  and  origin  of 
the  title  under  which  they  have  entered,  and 
not  by  that  of  their  adversary.  Ellicott  v. 
Pearl,  10  Pet.  412,  9:  475 
Cited  in  Cragln  v.  Powell,  128  U.  S.  699,  32 

L.  ed.  569,  9  Sup.  Ct.  Rep.  203 — Scott  v. 
Mineral  Development  Co.  64  C.  C.  A.  665, 
180  Fed.  503 — ^Blakey  v.  Morris,  89  Va. 
720,  17  S.  B.  126. 

153.  Where  a  person  enters  into  land 
under  a  deed  or  title,  his  possession  is  con- 
strued to  be  co-extensive  with  his  deed;  and 
although  the  deed  may  turn  out  to  he  de- 
fective or  void,  yet  the  true  owner  will  be 
deemed  to  be  disseised  to  the  extent  of  the 
boundaries  of  such  deed.  Clarke  v.  Court- 
ney, 5  Pet.  319,  8:  140 
Cited   in   United    States   v.   Arredondo,   6   Pet 

743,  8  L.  ed.  566 — Mltchel  v.  United  States, 
0  Pet.  735,  9  L.  ed.  292 — Strother  v.  Lucas. 
12  Pet.  456,  9  L.  ed.  1155 — Clymer  v.  Daw- 
kins,  3  How.  090,  11  L.  ed.  786 — ^Armstrong 
V.  Morrill,  14  Wall.  146.  20  L.  ed.  772— Hun- 
nicutt  V.  Peyton,  102  U.  6.  368,  26  L.  ed.  121 
— Herbert  v.  Hen  rick,  16  Ala.  596 — Unger  v. 


I  Mooney,  63  Cal.  698,  40  Am.  Rep.  10<^^ 
Davis  V.  Easley,  18  111.  200 — ^Turney  v. 
Chamberlain,  15  III.  278 — Wiggins  v.  Hoi- 
ley,  11  Ind.  7 — ^Tush-tao-yo-tubby  v.  Barr, 
45  Miss,  193 — ^Towle  v.  Ayer,  8  N.  H.  59 — 
Qentile  v.  Kennedy,  8  N.  M.  853,  45  Pac. 
878 — Chandler  v.  Rushing,  38  Tex.  597 — 
Koiner  v.  Rankin,  11  Gratt.  428 — Ilsley  v. 
Wilson,  42  W.  Va.  767,  26  8.  B.  551. 

154.  Where  there  has  been  an  entry  on 
land  under  color  of  title  by  deed,  if  there 
is  no  adverse  possession  the  law  construes 
the  entry  to  be  co-extensive  with  the  grant 
to  the  party.  Smith  y.  Gale,  144  U.  S. 
509,  12  Sup.  Ct.  Rep.  674,  36:  521 

155.  Seisin  extends  to  the  whole  tract 
covered  by  the  deed  under  which  entry  is 
made,  though  occupancy  be  of  but  a  part. 
Green  v.  Liter,  8  Cranch,  229,  3:  545 
Di9tingui8hed  in  Farrls  v.  Hayes,  9  Or.  85. 

Cited  in  United  States  v.  Arredondo,  6  Pet. 
748,  8  L.  ed.  666 — ^Doe  ex  dem.  Barbaric 
V.  Bslava,  9  How.  448,  13  L.  ed.  211 — 
Fletcher  v.  Fuller,  120  U.  S.  551,  30  L.  ed. 
764,  7  Sup.  Ct.  Rep.  667 — Shapley  v.  Range- 
ley,  1  Woodb.  &  M.  216,  Fed.  Cas.  ^o.  12,707 
— Shepley  v.  Rangely,  2  Ware,  261,  Fed.  Cas. 
No.  12,756 — ^Hlcks  v.  Coleman,  25  Cal.  135, 
85  Am.  Dec.  103 — Unger  v.  Mooney,  63  Cal. 
593,  49  Am.  Rep.  100 — Wiggins  v.  Hoi  ley, 
11  Ind.  7 — James  v.  Rowan,  6  Smedes  & 
M.  402 — Tush-ho-yo-tubby  v.  Barr,  45  Miss. 
193 — Cottle  V.  Sydnor,  10  Mo.  770 — ^Towle 
V.  Ayer,  8  N.  H.  59 — Robinson  ▼.  Douglass, 
2  Aik.    (YL)    368. 

156.  An  entry  in  the  name  of  the  whole 
tract  into  a  parcel  of  land  which  is  in  an 
adverse  seisin  will  inure  aa  an  entry  into 
the  vacant  land.  Green  y.  Liter,  8  Cranch, 
229,  3:  545 

157.  Where  several  patents  were  issued 
for  a  block  of  land  embracins  several  tracts, 
but  surveyed  as  a  whole  and  the  land  was 
subsequently  treated  and  conveyed  as  one 
section,  a  mortgagee  thereof  who  enters  into 
possession  of  any  part  of  it  under  his  mort^ 
gage  will  be  held  to  have  entered  upon  and 
taken  possession  of  the  whole.  Doe  ex  dem. 
Brobst  V.  Roe  (Brobst  v.  Brock)  10  Wall. 
519,  19:  1002 

158.  If  the  true  owner  be  in  actual  pos- 
session of  part  of  land,  claiming  title  to  the 
whole,  he  has  the  constructive  possession  of 
all  not  in  the  actual  possession  of  an  in- 
truder.     Green    v.    Liter,    8    Cranch,    229, 

3:545 
Clarke  v.  Courtney,  5  Pet.  319,  8:  140 

Ellicott  V.  Pearl,  10  Pet.  412,  9:  475 

Hunnicutt  v.  Peyton,  102  U.  S.  333, 

26:  113 
Miller  v.  M'Intyre,  6  Pet.  61,  8:  320 

Criticized  in  Roach  v.  Fletcher,  11  Tex.  Clv. 
App.   229,  32  S.  W.  685. 

Cited  in   Hunt  v.  Wickliffe,   2  Pet.  212,  7  L. 
ed.    401 — Clarke    v.    Courtney.    5    Pet.    354. 

8  L.    ed.    153~MitcheI    v.    United    States* 

9  Pet.  735,  9  L.  ed.  292 — Clymer  v.  Daw- 
kins.  3  How.  690,  11  L.  ed.  786 — Deputron 
V.  Young,  134  U.  S.  255,  38  L.  ed.  930,  lO 
Sup.  Ct.  Rep.  539 — Smith  v.  Gale.  144  U.  S. 
626,  36  L.  ed.  627,  12  Sup.  Ct.  Rep.  674 — 
Waldron  v.  Chasteney,  2  Blatchf.  65,  Fed. 
Cas.  No.  17,058 — ^Hewitt  v.  Storey,  30  L.R.A. 
278,    12   C.   C.   A.   270   29   U.    8.   App.    156» 
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•4  Ptd.  530— Tracy  t.  Rggleston,  47  C.  C. 
A.  861,  108  Fed.  328 — ^Umpire  State-Idaho 
Mill.  4  Developlnir  Co.  t.  Bunker  Hill  ft  8. 
Mln.  ft  Concentrating  Co.  58  C.  a  A.  815. 
121  Fed.  977— United  States  Mln.  Co.  v. 
La?r8on.  67  C.  C,  A.  590,  134  Fed.  772 — 
Conway  t.  Kingeworthy,  21  Ark.  17 — Gate* 
T.  Kelsey,  57  Ark.  527,  22  8.  W.  162— 
Labory  t.  Los  Angeles  Orphan  Asylum,  97 
Cal.  273,  32  Pac  231 — Goewey  ▼.  Urlg,  18 
111.  241 — Peoria  ft  P.  U.  B.  Co.  ▼.  Tamplln, 
156  UL  299.  40  N.  B.  960— Chicago.  R,  I. 
ft  P.  B.  Co.  V.  AUfree.  64  Iowa,  506,  20 
N.  W.  779 — Schlossnagle  r.  Kolh,  97  Md. 
293,  54  Atl.  1006— LoulSTllIe,  N.  O.  ft  T. 
R.  Co.  ▼.  Bnford,  73  Miss.  508,  19  So.  584 — 
Ourk  Platean  Land  Co.  ▼.  Hays,  105  Mo. 
151,  16  8.  W.  957— Gentile  v.  Kennedy,  8 
N.  M.  353,  45  Pac.  879 — Cunningham  ▼. 
Frandtsen,  26  Tex.  38 — Hays  v.  Barrera, 
26  Tex.  82 — Chandler  v.  Rushing,  38  Tex. 
697— ETitts  T.  Both.  61  Tex.  84— Frlsby  v. 
Withers,  61  TCx.  143 — Parker  y.  Balnes,  65 
Tfex.  608 — Langdon  v.  Templeton,  66  Vt. 
180,  28  Atl.  866 — ^Taylor  ▼.  Bumsldes.  1 
Gratt.  199 — Kolner  t.  Bankln,  11  Gratt. 
427 — Early  ▼.  Garland,  18  Gratt.  7 — An- 
drews T.  Boseland  Iron  ft  Coal  Co.  89  Ya. 
395,  16  8.  E.  £52— Garrett  v.  Bamsey,  26  W. 
▼a.  851. 

159.  When  the  rightful  owner  is  in  the 
■ctual  occupancy  of  a  part  of  his  tract,  he 
IS  in  the  constructive  and  legal  possession 
and  seisin  of  the  whole,  unless  he  is  disseised 
by  actual  occupation  and  dispossession. 
Depatron  ▼.  Young,  134  U.  S.  241,  10  Sup. 
Ct.  Bep.  639,  33:  923 

160.  A  deed  of  trust  which  under  the 
ftttutes  conveys  a  legal  title  gives  con- 
ttmcUve  possession  of  the  land  after  breach 
of  condition,  if  not  before,  where  the  land 
is  wild  and  unoccupied.  Harter  v.  Twohig, 
158    U.    S.    448,    15    Sup.    Ct.    Rep.    883, 

39:  1049 

161.  Poflsession  by  a  purchaser  of  part  of 
a  tract  under  an  agreement  to  hold  tiie  bal- 
ance for  the  vendor,  does  not  constitute  pos- 
Nssion  on  the  part  of  the  latter  of  the  part 
uaoldy  where  none  of  it  was  actually  occu- 
pied by  the  purchaser.  M'Clung  v.  Boss,  6 
Wheat.  116,  5:  46 
cued  In  Treece  v.  American  Asso.  58  C.  C.  A. 

270,  122  Fed.  602 — ^Brown  v.  Johnson,  1 
Hnmph.  264 — French  v.  Balney,  2  Tenn.  Ch. 
662. 

rnd«r  patents. 

See  also  supra,  157. 

162.  Doctrine  of  constructive  possession 
applied  to  a  1,000-acre  tract  under  patent 
from  the  government.  Barr  v.  Gratz,  4 
WTieat,  213,  4:  553 
Cit€4  In   Kendrlck   v.   Latham,   25    Fla.   837, 

6  8o.  871. 

163.  A  patent  for  unimproved  lands,  no 
part  of  which  was  in  the  possession  of  any 
ODS  at  the  time  it  issued,  gives  legal  seisin 
and  constructive  possession  of  all  the  lands 
within  the  survey.  Peyton  v.  Stith,  6  Pet. 
485,  8: 200 


164.  Adverse  possession  by  a  junior  pat- 
citee  extends  only  to  actual  occupancy,  as 


against  a  senior  patentee  in  constructive 
actual  occupation  of  the  whole  tract.  Barr 
V.  Gratz,  4  wheat.  218,  4:  553 

Cited  In  United  States  v.  Arredondo,  6  Pet.  748, 
8  L.  ed.  566 — Mltchel  v.  United  States,  9 
Pet  735,  9  L.  ed.  292 — Deputron  v.  Young, 
134  U.  S.  255,  33  L.  ed.  930,  10  Sap.  Ct. 
Bep.  539 — Trapnall  v.  Burton,  24  Ark.  398 — 
Unger  v.  Mooney.  63  Cal.  593.  49  Am.  Bep. 
100 — Wllkins  V.  Pensacola  City  Co.  86  Fla. 
69.  18  So.  20— BelUs  v.  BelUs,  122  Mass. 
417 — ^Tush-ho-yo-tubhy  v.  Barr,  45  Miss.  198 
— CotUe  V.  Sydnor,  10  Mo.  770— McDonald 
V.  Schneider,  27  Mo.  411 — Culver  v.  Bhodes, 
87  N.  Y.  854— Hughes  v.  Stevens,  36  Pa. 
323 — Henry  v.  Carson,  59  Pa.  305 — Boles 
V.  Smith,  Thomp.  Tenn.  Cas.  216 — Horton 
V.  Crawford,  10  Tex.  387 — Ballard  v.  Perry, 
28  Tex.  867— Balph  v.  Bayley.  11  Vt.  528— 
Taylor  V.  Burnsides,  1  Gratt.  199 — Dennis 
V.  Northern  P.  B.  Co.  20  Wash.  331,  66 
Pac  210. 

165.  A  possession  taken  under  a  junior 
patent  which  interferes  with  a  senior  pat- 
ent, the  lands  covered  hy  which  are  totally 
unoccupied  by  any  person  holding  or  claim- 
ing under  it,  is  not  limited  to  the  actual 
inclosure,  but  is  coextensive  with  the  bound- 
aries claimed  under  such  jtmior  patent. 
Sicard  v.  Davis,  6  Pet.  124,  8:  342 

166.  When  two  patents  interfere  in  part, 
and  before  possession  is  taken  under  the 
elder  patent  the  junior  patentee  enters  upon 
the  land  within  the  interference,  with  an  in- 
tention to  take  possession,  he  shall  be  con- 
sidered to  be  in  possession  to  the  extent  of 
his  claim.     EUicott  v.  Pearl,  10  Pet  412, 

9:475 

Entry  without  title. 

167.  If  a  man  enter  without  title,  his 
seisin  is  confined  to  his  possession  by  actual 
occupancy.  Green  v.  Liter,  8  Cranch,  229, 

3:545 
Clarke  v.  Courtney,  5  Pet.  319,  8:  140 

Watkins  v.  Holman,  16  Pet.  25,  10:  878 

Cited  In  Herbert  v.  Henrick,  16  Ala.  596—: 
Woodworth  v.  Fulton,  1  Cal.  322 — Griffith 
V.  Huston,  7  J.  J.  Marsh.  391 — Schlossna- 
gle V.  Kolb,  97  Md.  293.  54  Atl.  1006^ 
Boston  V.  Blchardson,  105  Mass.  372 — 
Smith  V.  Hitchcock,  38  Neb.  109,  56  N.  W. 
791. 

168.  Disseisin  of  one  making  an  entry 
without  title  is  limited  to  the  bounds  of 
actual  occupancy.  Barr  v.  Gratz,  4  Wheat. 
213,  4:  553 

169.  Entry  without  color  of  title  estab- 
lishes an  adverse  possession  only  to  the  ex- 
tent of  the  land  actually  occupied.  Barr  v. 
Gratz,  4  Wlieat.  213,  4:  553 
Cited  In  Clarke  v.  Courtney,  5  Pet.  355,  8  L. 

ed.  153 — Goewey  v.  Urlg,  18  111.  24i— 
Creeap  v.  Hutson,  9  Gill.  277 — St.  Louis 
V.  Gorman,  29  Mo.  603,  77  Am.  Dec.  580 — 
Miller  V.  Shaw,  7   Serg.  &  B.  137. 


170.  A  mere  intruder  is  limited  to  his 
actual  possession;  and  the  rights  of  a  ri- 
parian owner  do  not  attach  to  him,  where  the 
shores  are  beyond  ordinary  tide- water  mark. 
Watkins  v.  Holman,  16  Pet.  25,  10:  873 
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I.  Of  Slaves. 

Tacking  Different  Adverse  PossessionB  of, 
see  Adverse  Possession,  230. 

What  Law  Governs  Title  Acquired,  see  Con- 
flict of  Laws,  168. 

171.  The  possession  of  a  mortgagor  is  not 
adverse  to  that  of  the  mortgagee ;  and  while 
slaves  are  a  species  of  realty  that  may  be 
fraudulently  carried  away  or  concealed,  such 
acts  cannot  be  alleged  in  equity  as  an 
adverse  possession  which  will  defeat  a  lien, 
in  analogy  to  limitations  of  actions  at  law. 
Union  Bank  v.  Stafford,  12  How.  327, 

13:  1008 
New  Orleans  Canal  &  Bkg.  Co.  v.  Stafford, 

12  How.  343,  13:  1015 
Distinffuiahed  In  Alexander  v.  Bnmet,  6  Rich. 

L.  203. 

Cited  in  Shelby  v.  Gay,  11  Wheat.  371,  6  L. 
ed.  497 — Townsend  v.  Jemlson,  0  How.  410, 

13  L.  ed.  109 — Mitchell  v.  Wilson,  8  Cranch, 
C.  C.  240,  Fed.  Cas.  No.  9,672 — Goodman  v. 
Hunks,  8  Port.  (Ala.)  95— Sims  v.  Can- 
field,  2  Ala.  561 — ^Powell  v.  Wragg,  13  Ala. 
164 — Jones  v.  Jones,  18  Ala.  253 — Coleman 
▼.  Holmes,  44  Ala.  126,  4  Am.  Bep.  121— 
Sadler  v.  Sadler,  16  Ark.  643 — Hicks  v. 
Fluit,  21  Ark.  465— Paschal  v.  Davis,  3  Ga. 
265 — ^Wynn  v.  Lee,  6  Ga.  232 — Stanley  v. 
Earl,  6  Litt.  (Ky.)  282,  15  Am.  Dec.  66 — 
Cook  V.  Wilson,  Litt  Sel.  Cas.  439 — ^Bunce 
V.  Bidwell,  43  Mich.  546,  6  N.  W.  1028— 
Hamilton  v.  Cooper,  Walk.  (Miss.)  544,  12 
Am.  Dec.  688 — Moseby  v.  Williams,  6  How. 
(Miss.)  524 — Smoot  v.  Wathen,  8  Mo.  524 — 
Atherton  v.  Johnson,  2  N.  H.  35 — Moore  v. 
State,  48  N.  J.  L.  205,  89  Am.  Bep.  558 — 
Kegler  v.  Miles,  Mart,  k  Y.  430,  17  Am.  Dec. 
819 — Cunningham  v.  Frandtsen,  26  Tex.  41 — 
Hunt  V.  Fay,  7  Vt.  189 — Morris  v.  Lyon,  84 
Va.  384,  4  S.  E.  734 — Huffman  v.  Alderson, 
9  W.  Va.  623— Hall  v.  Webb,  21  W.  Va.  325 
— Thornburg  v.  Bowen,  87  W.  Va.  543,  16 
S.  E.  825— Sprecker  v.  Wakeley,  11  Wis.  440. 

172-3.  Five  years'  adverse  possession  of 
a  slave,  in  Virginia,  gives  a  good  title  upon 
which  trespass  may  be  maintained.  Brent 
T.  Chapman,  5  Cranch,  358,  3:  126 

174.  Five  years'  bona  fide  possession  of  a 
slave  constitutes  a  title,  by  the  laws  of  Vir- 
ginia, upon  which  the  possessor  may  recover 
in  detinue;  and  such  title  will  be  a  good 
defense  to  a  purchaser  when  sued  in  another 
state.     Shelby    v.    Guy,    11    Wheat.    361, 

6:495 
Cited  in  Goodman  v.  Munks,  8  Port.  (Ala.) 
95— Sims  V.  Canfleld,  2  Ala.  561 — ^Bohannan 
V.  Chapman,  13  Ala.  645 — Jones  v.  Jones, 
18  Ala.  253 — Field  v.  Dickinson,  8  Ark. 
415,  36  Am.  Dec.  458 — Calvert  v.  Lowell,  10 
Ark.  151 — Sadler  v.  Sadler,  16  Ark.  643 — 
Spencer  v.  McDonald,  22  Ark.  475 — Wynn 
V.  Lee,  5  Ga.  233 — Bacon  v.  Dalil^reen,  7 
La.  Ann.  605 — ^Moseby  v.  Williams,  5  How. 
(Miss.)  524 — Fears  v.  Sykes,  35  Miss.  635 — 
Morgan  v.  Camden  ft  A.  R.  Co.  18  Pbila. 
385— Kegler  v.  Miles,  Mart.  A  T.  430,  17 
Am.  Dec.  81&-^Aiezander  v.  Burnet,  5  Rich. 
L.  204 — ^Thurmond  v.  Trammell,  28  Tex. 
380,  91  Am.  Dec.  321 — Huffman  v.  Aider- 
son,  9  W.  Va.  624 — Brown  v.  Parker,  28  Wis. 
82,  9  Am.  Rep.  486. 


II.  Effectf  Time  Required* 
a.  In  Cteneral. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1405,  1566. 

Presumption  of  Grant  from  Lapse  of  Time, 
see  Evidence,  711-713,  722-726,  728- 
736. 

See  also  Ejectment,  23,  75;  Limitation  of 
Actions,  26. 

175.  [Possession  and  occupation  give  a 
good  title  against  all  the  world  except  the 
right  owner.  Miller  v.  The  Resolution  (Fed. 
a.  App.)  2  DaU.  1,  1:263] 

176.  Adverse  possession  may  be  set  up 
against  any  title  whatsoever,  either  to  make 
out  a  title  imder  the  statute  of  limitations, 
or  to  show  the  nullity  of  a  conveyance 
executed  by  one  out  of  possession.  Jackson 
ex  dem.  Bradstreet  v.  Huntington,  5  Pet. 
402,  8:  170 
Cited  in  Harrison  v.  Pool,  16  Ala.  174 — ^Arrins- 

ton  V.  Liscom,  34  Cal.  382,  94  Am.  Dec. 
722 — Cannon  v.  Stockmon,  36  Cal.  541,  05 
Am.  Dec.  205 — Canningliam  v.  Frandtsen, 
26  Tex.  42. 

177.  Adverse  possession  which  will  bar 
an  ejectment  is  also  a  bar  in  equity.  Hunt 
V.  Wickliffe,  2  Pet.  201,  7:  397 

178.  A  statute  of  limitations  is  founded 
upon  the  idea  of  an  elder  and  better  title 
outstanding  and  prescribes  a  period  of  pos- 
session and  cultivation  of  the  land  under  the 
junior  or  inferior  title,  as  a  bar  to  the  elder 
for  the  repose  of  society,  thereby  settling 
the  title  by  lapse  of  time,  and  preventing 
litigation.    Davila  v.  Mumford,  24  How.  214, 

16:  619 

179.  The  lapse  of  time  limited  by  stat- 
utes, specifying  the  time  in  which  suits  must 
be  commenced  for  the  recovery  of  lands  sold 
for  taxes,  not  only  bars  the  remedy,  but  it 
extinguishes  the  right,  and  vests  a  perfect 
title  in  the  adverse  holder.  Leffingwell  ▼. 
Warren,  2  Black,  599,  17:  261 
Cited  in  Crozall  v.  Shererd  (Doe  ex  dem.  Croz- 

all  V.  Shererd)  5  Wall.  289,  18  L.  ed.  580 — 
Morgan  v.  Chicago  ft  A.  B.  Co.  96  U.  S. 
722,  24  L.  ed.  745 — Dickeraon  v.  Colgrove, 
100  U.  S.  583,  25  L.  ed.  620— Blcknell  ▼. 
Comstock,  113  U.  S.  152,  28  L.  ed.  963,  S 
Sup.  Ct.  Bep.  399 — Campbell  v.  Holt,  116 
U.  8.  623,  29  L.  ed.  485,  6  Sap.  Ct.  Bep. 
209 — ^Maxwell  Land  Grant  Co.  v.  Dawson, 
151  U.  S.  607,  88  L.  ed.  285,  14  Sup.  Ct. 
Bep.  458 — Bardon  v.  Land  ft  Biver  Improv. 
Co.  157  U.  S.  384,  39  L.  ed.  722,  15  Sup.  Ct. 
Bep.  650 — ^Wilson  v.  Iseminger,  185  U.  8. 
62,  46  L.  ed.  807,  22  Sup.  Ct.  Bep.  573 — 
Davis  V.  Mills,  194  U.  S.  457,  48  L.  ed. 
1071,  24  Sup.  Ct.  Bep.  692 — ^Andrae  v.  Bed- 
field,  12  Blatchf.  411,  Fed.  Cas.  No.  367 — 
420  Mln.  Co.  v.  Ballion  Min.  Co.  3  Sawy. 
658,  Fed.  Cas.  No.  4,989 — Lamb  v.  Daven- 
port, 1  Sawy.  621,  Fed.  Cas.  No.  8,015 — 
Meeks  v.  Vassault,  8  Sawy.  217,  Fed.  Cas. 
No.  9,393 — Stubblefleld  v.  Mensies,  8  Sawy. 
47,  11  Fed.  273 — Amy  v.  Watertown.  22 
Fed.  420 — McClaskey  v.  Barr,  42  Fed.  613 — 
Coulter  V.  Stafford,  48  Fed.  269 — Coleman 
V.  Hoomes,  44  Ala.  126,  4  Am.  Bep.  121 — 
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'Staffer  Mfg.  Co.  ▼.  Tillman,  3  Arts.  128,  21 
Pmc.  818 — Arrington  y.  Liscom,  34  Cat.  383, 
IH  Am.  Dec.  722 — Langford  ▼.  Poppe,  56 
Cal.  75 — Garabaldi  v.  Shattuck,  70  Cat. 
fflS»  11  Pac.  778 — ^Reevea  ▼.  Low,  8  App. 
D.  C.  118 — Thacher  v.  Devol,  60  Ind.  34 — 
Taylor  ▼.  Miles,  5  Kan.  513,  7  Am.  Dec. 
.558 — Bowman  y.  Cockrill,  6  Kan.  342 — 
Beebe  r.  Doater,  36  Kan.  674,  14  Pac.  160— 
Bunce  ▼.  Bidwell.  43  Mich.  646,  6  N.  W. 
1023 — Barnard  y.  Brown,  112  Mich.  456, 
HI  Am.  St.  Rep.  432,  70  N.  W.  1038— Bur- 
weU  y.  Tnliis,  12  Minn.  498,  Gil.  486 — ^Kipp 
y.  Johnson,  31  Minn.  362,  17  N.  W.  967— 
Jones  y.  Brandon,  59  Miss.  687 — ^National 
Min.  Co.  y.  Powers,  3  Mont.  349 — Moore  y. 
State,  43  N.  J.  L.  206.  39  Am.  Rep.  558 — 
Baker  ▼.  Oakwood,  123  N.  Y.  29,  10  L.R.A. 
392,  25  N.  E.  312— Parker  y.  Metzger,  12 
Or.  411,  7  Pac.  518 — Earnest  y.  Little  Riyer 
Land  Je  Lumber  Co.  109  Tenn.  445,  75  S.  W. 
1122— Coles  y.  Martin,  99  Ya.  232,  87  S.  E. 
907 — Huffman  y.  Alderson,  9  W.  Va.  624 — 
Hall  y.  Webb,  21  W.  Va.  325 — ^Thgrnburg  y. 
Bowen,  37  W.  Va.  543^16  S.  E.  825. 

180.  A  title  by  adyerse  possession  is  an 
absolute  defense  to  the  action  of  ejectment; 
and  a  siiit  in  equity  brought  after  the 
statutory  period  will  not  be  entertained,  as 
it  is  founded  on  a  stale  daim.  Hall  v.  Law, 
102  U.  S.  461,  26:  217 

181.  The  heirs  at  law  of  a  deceased  wife 
cannot  question  her  husband's  title  to  prop- 
erty held  by  her  in  her  own  right  prior  to 
her  death,  and  which  she  had,  by  a  convey- 
ance in  which  the  husband  joined,  trans- 
ferred to  a  purchaser,  who,  after  the  death 
of  the  wife,  conveyed  the  same  to  the  hus- 
band, where  the  husband  has  held  the  prop- 
erty, received  the  rents  and  profits,  and  sold 
and  conveyed  different  parcels  of  it,  during 
a  period  of  time  longer  than  that  limited 
by  statute  for  bringing  ejectment.  Mercer 
y.  Selden,  1  How.  37,  11:  38 

1^.  Length  of  Time  Required. 

Time  Required  to  Cure  Defects  in  Tax  Sale, 

see  Taxes,  691-693. 
See  also  supra,  117;  Evidence,  711,  712,  722, 

725,  726,  729,  734-736,  740. 

182.  Adverse  possession  continuing  dur- 
ing the  time  stated  in  the  statute  consti- 
tutes a  perfect  legal  title.  Jackson  ex  dem. 
Bradstreet   t.   Huntington,    5    Pet.   402, 

8:  170 
Cited  Id  Hoore  v.  Oreeife,  2  Cnrt  C.  C.  210. 
Fed.  Cas.  No.  0,763 — Sadler  y.  Sadler,  16 
Arfe.  643 — Hlnchman  y.  Whetstonev  23  III. 
189 — Klnsr  V.  Carmlchael,  136  Ind.  27,  43 
Am.  St.  Bep.  303,  35  N.  E.  509. 

183.  Adverse  possession  for  the  statutory 
period  establishes  title  superior  to  a  pat- 
ent of  vacant  lands  under  which  no  entry 
ii  made.     Green   v.   Liter,   8   Granch,   229, 

3:545 

Cited  in  Boone  v.  Chiles,  10  Pet.  224,  9  L.  ed. 

405 — ^Norrls    y.    Haggln,    12    Sawy.    58,    28 

Fed.  283 — Williams  v.  Woodard,  7  Wend.  254. 

184.  The  lapse  of  time  limited  by  statutes 
of  limitations  as  to  land  not  only  bars  the 
nmedr,  but  it  extinguishes  the  right  and 
vests  a  p«fect  title  in  the  adverse  holder. 


Bicknell  v.  Comstock,  113  U.  S.  149,  5  Sup. 
Ct.  Rep.  399,  28:  962 

Cited  in  Campbell  v.  Holt,  115  U.  S.  623,  29  L. 
ed.  485,  6  Sup.  Ct.  Rep.  209 — McClaskey  v. 
Barr,  42  Fed.  613— St.  Paul,  S.  &  T.  F.  R. 
Co.  v.  Sage,  1  C.  C.  A.  264,  4  U.  S.  App. 
160,  49  Fed.  319 — Mclnemy  v.  Irvln,  90 
Ala.  276,  7  So.  841— Chicago  v.  Middle- 
broolce,  143  111.  270,  32  1^.  B.  457— Barn- 
ard y.  Brown.  112  Mich.  456,  67  Am.  St. 
Rep.  432,  70  N.  W.  1038— New  York  Steam 
Co.  y.  Stern,  46  Hun.  211— Baker  y.  Oak- 
wood,  123  N.  Y.  29,  10  L.R.A.  392,  25  N.  B. 
312 — Earnest  v.  Little  River  Land  &  Lum- 
ber Co.  100  Tenn.  445,  75  S.  W.  1122— 
Davis  v.  Settle,  43  W.  Va.  39,  26  S.  E.  557. 

185.  Undisputed  and  notorious  possession 
of  real  property,  with  claims  to  its  owner- 
ship, for  more  than  the  statutory  period, 
shuts  out  the  claims  of  all  other  persons. 
Teall  V.  Schroder,  158  U.  S.  172,  15  Sup.  Ct. 
Rep.  768,  39:  938 

186.  The  undisturbed  open  possession  of 
real  or  personal  property  for  the  period 
which  under  the  statute  of  limitations 
would  bar  an  action  for  its  recovery  vests 
a  perfect  title  in  the  adverse  holder.  Dick- 
erson  v.  Colgrove,  100  U.  S.  578,  25:.  618 
Cited  in  Bicknell  v.  Comstock,  113  U.  S.  152, 

28  L.  ed.  963,  5  Sup.  Ct.  Rep.  899 — Camp- 
hell  v.  Holt,  115  U.  S.  623,  29  L.  ed.  485, 
6  Sup.  Ct.  Rep.  209 — St.  Paul,  S.  ft  T.  F. 
R.  Co.  y.  Sage,  1  C.  C.  A.  265,  4  U.  S.  App. 
160,  49  Fed.  320— Baker  v.  Oakwood,  123 
N.  Y.   29,   10  L.R.A.  892,  25  N.   B.  312. 

187.  The  holder  of  a  younger  title,  in  or- 
der to  succeed  in  a  claim  to  land  set  up 
against  an  elder  title  by  reason  of  adverse 
possession,  must  have  been  in  actual  posses- 
sion of  the  land  in  dispute  for  the  period  re- 
quired by  the  statute  of  limitations.  White 
v.  Burnley,  20  How.  235,  15:  886 
Cited  in  Peyton  v.  Barton,  53  Tex.  203 — Par- 
ker v.  Balnea,  65  Tex.  611. 

188.  The  length  of  time  which  brings  a 
given  case  within  the  legal  presumption  of 
a  grant,  charter,  or  license,  to  validate  a 
right  long  enjoyed,  is  not  definite,  depend- 
ing on  its  peculiar  circumstances.  Mitchel 
V.  United  States,  9  Pet.  711,  9:  283 
Cited   In   Mintum   v.    B rower.   24    Cal.   660 — 

Herndon  v.  Casiano,  7  Tex.  834 — ^Mancbaca 
v.  Field,  62  Tex.  141. 

Three  years. 

For   Curing   Defect   in   Tax   Sale,   see 
Taxes,  692. 

189.  The  three  years'  possession  which 
may  be  pleaded  in  bar  to  an  action  for  for- 
cible entry  and  detainer  under  Hill's  (Or.) 
Code,  §  3524,  does  not  bar  an  action  of 
ejectment.  Malony  v.  Adsit,  175  U.  S.  281, 
20  Sup.  Ct.  Rep.  115,  44:  163 

190.  Prior  to  August  1,  1877,  title  to  real 
property  could  be  acquired  under  the  stat- 
utes of  Montana  by  three  years'  adverse 
possession.  Dunphy  v.  Sullivan,  117  U.  S. 
346,  6  Sup.  Ct.  Rep.  766,  29:  912 

Five  years. 

Of  Slaves,  see  supra,  172,  174. 

191.  Title  by  adverse  possession  is  not 
established  under  the  Texas  statute  requir- 
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ing  five  years'  posaession  under  a  duly  regis- 
tered deed,  where  five  years  had  not  elapsed 
between  the  date  of  the  deed  and  the  com- 
mencement of  a  suit  to  try  title  to  the  land. 
Chandler    v.    Von    Roeder,    24    How.    224, 

16:  633 

192.  In  California,  continuous  adverse  pos- 
session of  land  for  a  period  of  more  than 
five  years  subsequent  to  the  time  when  the 
statute  began  to  run,  and  before  the  action 
was  commenced,  bars  an  action  of  eject- 
ment.    Foster  v.  Mora,  98  U.  S.  425, 

25:  191 
Cited  In  Wilson  v.  Fine,  38  Fed.  790. 

Seven  years. 

See  also  supra,  29,  145;  Taxes,  700. 

193.  An  adverse  possession  under  a  grant 
or  deed  of  conveyance  founded  upon  a  grant 
for  seven  years  before  suit  is  brought,  en- 
titles a  party  to  the  benefit  of  the  statute 
of  limitations.     Green  v.  Neal,  6  Pet.  291, 

8:402 
Cited  in  Bartlett  v.  Ambrose,  24  C.  C.  A  401, 
42  U.  S.  App.  381,  78  Fed.  844 — Gladney  v. 
Barton,  61  Miss.  220. 

194.  The  Georgia  act  of  limitations  does 
not  require  an  entry  into  lands  within  seven 
years  after  the  title  accrued,  unless  an  ad- 
verse possession  or  title  is  to  be  defeated. 
Shearman  v.  Irvine,  4  Cranch,  367,      2:  649 

Cited  in  Wade  v.  Doyle,  17  Fla.  528 — May 
V.  Rumney,  1  Mich.  11 — Hawk  v.  Senscman, 
6   Serg.  &  R.   25. 

195.  Under  the  first  section  of  the  statute 
of  limitations  of  Illinois  of  1839,  it  is  nec- 
essary for  the  defendants  to  show  actual 
possession  of  the  premises  for  seven  succes- 
sive years  under  "claim  and  color  of  title 
made  in  good  faith."  Beaver  v.  Taylor,  1 
Wall.  637,  17:  601 

196.  Under  the  second  section  of  the  stat- 
ute of  limitations  of  Illinois  of  1839,  the  de- 
fendant must  show  the  payment  of  taxes 
for  seven  successive  years.  Under  this  sec- 
tion the  bar  begins  with  the  first  payment 
of  taxes  after  the  party  has  acquired  color 
of  title;  payment  of  taxes  without  color 
of  title  18  unavailing.  Beaver  v.  Taylor,  1 
Wall.  637,  17:  601 

197.  In  Illinois  a  person  in  possession  of 
land  imder  claim  and  color  of  title  for  seven 
successive  years,  who  pays  all  taxes  during 
that  time,  is  heTd  to  be  the  legal  owner  of 
such  land.  Lewis  v.  Bamhart,  145  U.  S.  56. 
12  Sup.  a.  Rep.  772,  36:  621 

198.  In  Illinois,  actual  residence  on  land, 
claiming  title  under  a  patent  for  seven 
years,  operates  as  a  bar  to  the  right  of 
entry.       Gregg    v.    Tesson,    1    Black,    150, 

17:74 

199.  Under  the  Illinois  statutes,  a  defend- 
ant in  ejectment  who  has  been  in  possession 
of  the  land  by  actual  residence  thereon,  hav- 
ing a  connected  title  in  law  or  equity,  de- 
ducible  from  the  state  or  the  United  States, 
or  from  any  person  authorized  to  sell  the 
land  for  nonpayment  of  taxes,  may  defend 


himself  by  pleading  possession,  as  aforesaid, 
for  seven  years.  Moore  v.  Brown«  11  How. 
414,  13: 751 

200.  The  act  of  limitations  of  Illinois  pro- 
tect the  claim  of  a  person  for  land  which 
has  been  possessed  by  actual  residence 
thereon,  where  he  has  a  connected  title  ia 
law  or  equity  deducible  of  record  from  that 
state  or  the  United  States.  Meehan  v.  For- 
syth, 24  How.  175,  16:  730 

201.  A  person  who  has  been  in  possession 
of  lands  m  Illinois  for  seven  years,  under 
a  contract  to  purchase,  and  who  has  paid 
or  tendered  the  purchase  money,  may  avail 
himself  of  the  s^Eitute  of  limitations  in  bar 
of  an  action  of  ejectment.  Dolton  v.  Cain, 
14  Wall.  472,  20:  830 

202.  A  possession  under  title  for  seven 
years  or  upwards  is,  by  a  statute  of  North 
Carolinara  conclusive  bar  against  a  suit  by 
an  adverse  claimant,  imless  he  was  within 
one  of  the  disabilities  provided  for  by  that 
statute.  Somerville  v.  Hamilton,  4  Wheat. 
230,  4:  558 

203.  A  possession  of  seven  years  is  a  bar, 
under  the  act  of  the  legislature  of  Tennes- 
see, enacted  in  1797,  to  explain  an  act  of 
the  legislature  of  North  Carolina  of  1715, 
only  when  held  under  grant,  or  a  deed  found- 
ed on  a  grant.  Patton  v.  Easton,  1  Wheat. 
476,  4:  139 
Cited  in  Moore  v.  Brown,  11  How.  435,  13  L. 

ed.  760. 

204.  Under  the  Tennessee  statute  of  limi- 
tations of  1797,  peaceable  and  uninterrupt- 
ed possession,  with  a  claim  adverse  to  all 
other  persons,  for  seven  years,  under  a  grant 
or  deed  of  conveyance  founded  upon  a  grant, 
gives  a  complete  title  to  the  possessor.  Piles 
V.  Bouldin,  11  Wheat.  325,  6:  486 

Ten  years. 

Proof  of,  see  Evidence,  2335. 

When  Statute  of  Limitations  is  a  Bar, 

see  Limitation  of  Actions,  497. 
See  also  Waters,  126. 

205.  Under  the  statute  of  New  Mexico  on 
the  subject  of  limitations,  adverse  possession 
under  claim  of  title,  for  ten  years  prior  to 
the  commencement  of  an  action  of  ejectment 
therefor,  is  a  good  defense  in  such  action. 
Probst  V.  Board  of  Domestic  ^fissions,  129 
U.  S.  182,  9  Sup.  Ct.  Rep.  263,  32:  842 
Cited  In  Maxwell  Land  Grant  Co.  v.  Dawson, 

151  U.  S.  607,  38  L.  ed.  286,  14  Sap.  Ct. 
Rep.  498 — ^Dibble  v.  Bellingham  Bay  Land 
Co.  163  U.  8.  71,  41  L.  ed.  75.  16  Sup.  Ct. 
Rep.  939 — ^Peter  v.  Stephens,  11  Mont.  121, 
28  Am.  St.  Kep.  448,  27  Pac.  403— Neher  ▼. 
Armijo,  9  N.  M.  339,  54  Pac.  236— Hacker  ▼. 
Horlemus,  74  Wis.  25,  41  N.  W.  960 — Dhein 
v.  Beuscher,  83  Wis.  827,  53  N.  W.  551 — 
Ayers  v.  Reidel.  84  Wis.  283,  54  N.  W.  588 — 
Rlcketson  v.  Galligan,  89  Wis.  399,  62  N. 
W.  87. 

206.  In  New  Mexico  an  uninterrupted  oc- 
cupancy of  land  by  a  person  who  in  fact  has 
no  title  thereto,  for  a  period  of  ten  years 
adversely  to  the  true  owner,  operates  to  ex- 
tinguish the  title  of  the  true  owner  thereto. 
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and  vest  the  title  of  the  property  absolutely 
in  the  occupier.  Maxwell  Land  Grant  Co.  v. 
DawBon,  151  U.  S.  BSS,  14  Sup.  Ct.  Rep.  458, 

38:279 

Twenty  years. 

For  Curing   Defect   in  Tax   Sale,   see 

Taxes,  693. 
See  also  supra,  15, 16,  60,  70,  149;  Evi- 
dence, 722,  735. 

207.  Where  an  adverse  possession  has  con- 
tinued for  twenty  years  or  more,  it  consti- 
tutes a  complete  bar  in  equity,  wherever  an 
ejectment  would  be  barred  if  the  plaintiff 
possessed  a  legal  title.  Bowman  v.  Wat  hen, 
1  How.  189,  11:97 
Elmendorf  ▼.  Taylor,  10  Wheat.  152, 

6:289 
Moore  v.  Greene,  19  How.  69,  15:  533 

Peyton  V.  Stith,  5  Pet.  485,  8:  200 

OUei  In  Pejton  t.  Stith,  6  Pet.  494,  8  L.  ed. 
203— Miller  ▼.  M'Intyre,  6  Pet.  66,  8  L.  ed. 
322— Boone  v.  Chiles,  10  Pet.  221,  9  L.  ed. 
404 — ^Rhode  Islana  ▼.  Massachusetts,  15  Pet. 
273,  10  L.  ed.  736 — Taylor  y.  Benham,  5 
How.  263,  12  L.  ed.  145;  Landsdale  v. 
Smith,  106  U.  S.  392.  27  L.  ed.  219,  1  Sop. 
CL  Rep.  350— Philippi  ▼.  PhUippe,  115  U. 
8.  159,  29  L.  ed.  340,  6  Sap.  Ct.  Rep.  1181— 
Speldel  ▼.  Henrici.  120  U.  8.  887,  30  L.  ed. 
720.  7  Sup.  Ct.  Rep.  610— Almy  y.  Wilbur,  2 
Woodb.  Je  M.  403,  Fed.  Cas.  No.  256 — ^Amory 
y.  Lawrence,  3  Cliff.  538,  Fed.  Cas.  No. 
336 — Baker  y.  Blddle,  Baidw.  419,  Fed.  Cas. 
No.  764 — Baker  y.  Whiting,  8  Sumn.  486, 
Fed.  Cas.  No.  787 — Dexter  y.  Arnold,  3 
Snmn.  155,  Fed.  Cas.  No.  3859 — ^Hall  y. 
Buisell,  3  Sawy.  515,  Fed.  Cas.  No.  5,948 — 
ManniniK  ▼.  Uayden,  5  Sawy.  379,  Fed.  Cas. 
5o.  9.043 — ^Re  O'Neale,  6  Nat.  Bankr.  Reg. 
428,  Fed.  Cas.  No.  10,612 — Robinson  y.  Hook, 
4  Mason,  151,  Fed.  Cas.  No.  11,956 — Scott 
y.  Eyans,  1  McLean,  489,  Fed.  Cas.  No. 
12,529— Treoothick  y.  Austin,  4  Mason,  32, 
Fed.  Cas.  No.  14,164 — ^Fnssell  y.  Hnghes,  S 
Fed.  396 — ^Rice  y.  Martin,  7  Sawy.  343,  8 
Fed.  480 — Gray  y.  Jones,  4  McCrary,  521,  14 
Fed.  87 — ^Taylor  ▼.  Holmes,  14  Fed.  511 — 
United  States  r.  Beebe,  4  McCrary,  17,  17 
Fed.  40 — ^Lakin  y.  Sierra  Buttes  Gold  Mln. 
Co.  25  Fed.  844— Norrls  r.  Haggln,  28  Fed. 
278— Sis  y.  Boarman,  11  App.  D.  C.  121 — 
Peters  y.  Soter,  2  BiacArth.  518 — Morgan  y. 
Morgan,  10  Ga.  303 — ^McNair  y.  Lot,  34  Mo. 
302.  84  Am.  Dea  78 — Chapln  y.  Wright,  41 
K.  J.  Eq.  442,  5  Atl.  574 — Larrowe  y.  Bean, 
10  Ohio,  503 — ^Torks's  Appeal,  110  Pa.  83, 
2  AtL  65 — ^Parsons  y.  McCracken,  9  Leigh, 
530 — Swann  y.  Thayer,  36  W.  Va.  58,  14 
a  C  423. 

208.  A  court  of  equity  will  not  interfere 
sgainst  twenty  years'  adyerse  possession, 
wiiether  the  parties  Icnowingly,  or  through 
faihire  to  look  after  their  interests,  permit- 
ted the  title  of  another  to  grow  into  full 
maturity.  Laches  and  neglect  are  always 
dlioonntenanced.  Bowman  r.  Wathen,  1 
How.  189,  11:97 
Miller  y.  M'Intyre,  6  Pet.  61,  8:  320 
Oittd  tn  Wagner  y.  Baird,  7  How.  259,  12  L. 

ed.  692— Landsdale  y.  Smith,  106  U.  S.  393, 
27  L.  ed.  219,  1  Sup.  Ct.  Rep.  850— Phlllppi 
y.  Philippe,  115  U.  S.  159,  29  L.  ed.  340,  5 
Bop.  Ct.  Bep.  1181 — Speidel  y.  Henrici,  120 
U.  8.  387,  30  L.  ed.  720,  7  Sup.  Ct.  Rep. 
610— Badger  y.  Badger,  2  Cliff.  155,  Fed. 
Cas.  No.  718 — Ferson  y.  Sanger,  1  Woodb. ' 


ft  M.  148,  Fed.  Cas.  No.  4,752— SulliTan  y. 
Sullivan,  21  Month.  L.  Rep.  547,  Fed.  Cas. 
No.  13,598 — Warner  y.  Daniels,  1  Woodb.  ft 
M.  112,  Fed.  Cas.  No.  17,181— United  States 
y.  Dalles  Military  Road  Co.  41  Fed.  500 — 
Fuller  y.  Montague.  8  C.  C.  A.  108,  16  U. 
S.  App.  391,  59  Fed.  220 — Dugan  y.  O'Dou- 
nell,  68  Fed.  992 — ^Holmes  y.  Cleyeland  C. 
&  C.  R.  Co.  93  Fed.  Ill — GrilBn  v.  Cald- 
well. 72  Ark.  456,  81  S.  W.  611— De  Mares 
y.  Gilpin,  15  Colo.  84,  24  Pac.  568 — Per- 
kins y.  Cartmell,  4  Harr.  (Del.)  275,  42  Am. 
Dec.  753 — Sis  y.  Boarman,  11  App.  D.  C. 
126— Carpenter  y.  Carpenter,  70  111.  465— 
Hertle  y.  McDonald,  2  Md.  Ch.  136 — Campan 
y.  Chene,  1  Mich.  407. 

209.  Possession,  if  not  taken  and  held  by 
(fontract  or  purchase,  is,  from  its  inception, 
adyerse  to  all  the  world,  and  in  twenty 
years  bars  the  owner  in  law  and  equity. 
Boone  y.  Chiles,  10  Pet.  177,  9:  388 
Oited  in  Doe  ex  dem.   Longworth  y.  Close,   1 

McLean,  292,  Fed.  Cas.  No.  8,489 — ^United 
States  y.  Beebe,  4  McCrary,  17,  17  Fed.  40— 
Lakin  y.  Sierra  Buttes  Gold  Mln.  Co.  25 
Fed.  345— Norris  y.  Haggln.  28  Fed.  283— 
Kemp  y.  Nlckerson.  60  Fed.  683 — League 
y.  Rogan,  59  Tex.  435— Toltec  Ranch  Co.  y. 
Babcock,  24  UUh,  192,  66  Pac.  876. 

210.  The  time  necessary  to  operate  as  a 
bar  in  equity  is  fixed  at  twenty  years;  but 
where  two  political  communities  are  con- 
cerned, and  the  boundary  in  question  is  in  a 
wild,  unsettled  country,  such  a  rule  of  limi- 
tation will  not  apply.  Rhode  Island  y.  Mas- 
sachusetts, 15  Pet.  233,  10:  721 

211.  After  a  continuous  adverse  posses- 
sion of  twenty  years,  the  title  is  perfected, 
although  the  original  entry  was  wrongful. 
Harpending  v.  Reformed  Protestant  Dutcli 
Church,  16  Pet.  455,  10:  1029 
Cited  in  Home  y.  Carter,  20  Fla.  66 — ^Moody 

y.  Fleming,  4  Qa.  121,  48  Am.  Dec.  210— 
Fain  y.  Garthrlght,  5  Ga.  15 — Hamilton  v. 
Boggcss,  63  Mo.  246 — Atty.  Gen.  ex  rel.  Mar- 
selus  y.  Reformed  Protestant  Dutch  Church, 
33  Barb.  311 — Bogardus  y.  Trinity  Church, 
4  Sandf.  Ch.  739. 

212.  At  the  end  of  twenty  years  from  the 
time  the  adverse  possession  commenced,  a 
title  as  undoubted  is  obtained  as  a  deed 
in  fee  simple  from  the  true  owner;  and  all 
inquiry  into  the  title  or  its  incidents  is  cut 
off.  Harpending  y.  Reformed  Protestant 
Dutch  Church,  16  Pet.  455,  10:  1029 

213.  Possession,  if  not  taken  and  held  by 
contract  or  purchase,  is,  from  its  inception, 
adverse  to  all  the  world,  and  in  twenty 
years  bars  the  owner  in  law  and  equity. 
Bowman  v.  Wathen,  1  How.  189,  11:  97 
Oited  in  Toltec  Ranch  Co.  v.  Babcock,  24  Utah, 

193,  66  Pac.  876. 

214.  A  claim  to  recover  lands  adjoining 
the  city  of  St.  Louis  is  barred  by  twenty 
years'  adverse  possession.  Pindell  v.  Mul- 
likin,  1  Black,  585,  17:  162 
Oited  In  Gray  v.  Jones,  4  McCrary,  621,   14 

Fed.  87. 

215.  Adverse  possession  in  the  defendant 
for  twenty  years  is  evidence  of  title,  and 
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eonstitutes  a  good  defense  to  ejectment. 
Hogan  V.  Kurtz,  94  U.  S.  773,  24:  317 

Cited  In  Ward  y.  Cochran,  150  U.  S.  607,  37 

L.  ed.  1198,  14  Sup.  Ct.  Rep.  230 — Home  v. 

Carter,  20  Fla.  49— Oldig  v.  Fisk,   63  Neb. 

158,  73  N.  W.  661. 

216.  Where  the  owners  of  land  employed 
a  surveyor  to  run  a  dividing  line  between 
them,  and  agreed  it  should  thus  be  ascer- 
tained and  settled,  and  the  line  was  run 
and  marked  on  a  plat,  in  their  presence, 
as  the  boundary,  and  the  parties  held  cor- 
responding possession  for  twenty  years, — 
held,  the  boundary  was  conclusive  in  an  ac- 
tion of  ejectment.  Boyd  v.  Graves,  4  Wheat. 
513,  4:  628 
Distinguished  In  Crowell  v.  Maughs,  7  III.  420, 

43  Am.  Dec.  62. 

Cited  in  Virginia  v.  Tennessee,  148  U.  S.  522, 
37  L.  ed.  544,  18  Sup.  Ct.  Rep.  728 — Brown 
V.  Leete,  6  Sawy.  838,  2  Fed.  446— Sheldon  v. 
Atkinson,  38  Kan.  18,  16  Pac.  68 — Abbott  v. 
Abbott,  51  Me.  685— Sawyer  v.  Fellows,  6 
N.  H.  108,  ^6  Am.  Dec.  452— Orr  v.  Had- 
ley,  36  N.  H.  578. 

217.  In  the  District  of  Columbia  one  can 
base  his  title  to  land,  therein  situated,  on 
his  adverse  possession  of  twenty  years,  as 
fully  as  if  he  had  always  held  the  undis- 
puted title  of  record.  Sharon  v.  Tucker,  144 
U.  S.  533,  12  Sup.  Ct.  Rep.  720,  36:  532 
Cited  In  Carter  v.  Ridge  Turnp.   Co.  22  Pa. 

Super.  Ct.  172 — Raymond  v.  Morrison,  9 
Wash.  161,  37  Pac.  318. 

218.  Under  the  Kentucky  statute  of  limi- 
tations, if  adverse  possession  be  taken  in  the 
lifetime  of  the  ancestor,  and  continued  for 
twenty  years  and  for  ten  years  after  the 
death  of  the  ancestor,  no  entry  having  been 
made  by  the  ancestor  or  those  claiming 
under  him,  the  entry  is  barred.  Sicard  v. 
Davis,  6  Pet.  124,  8:  342 
Cited  in  Thomas  v.  United  States,  15  Ct.  CI. 

861 — Bellis  V.  Bellls,  122  Mass.  417— Henry 
V.  Carson,  59  Pa.  304 — Goloo  v.  Bradley,  4 
Yerg.  257. 

219.  Twenty  years'  adverse  possession  of 
wild  land  before  the  passage  of  Me.  Pub. 
Laws  1895,  chap.  162,  would  not  bar  a  suit 
by  the  former  owner  to  recover  possession, 
under  the  provision  of  that  act  barring 
such  actions  "unless  brought  within  said 
twenty  years,  or  before  January  1,  1900," 
if  such  adverse  possession  did  not  continue 
for  the  five  years  following  the  passage  of 
that  act.  Soper  v.  Lawrence  Bros.  Co.  201 
U.  S.  359,  26  Sup.  Ct.  Rep.  473,         50:  788 

220.  [The  statute  of  21  Jac.  I.  chap.  16, 
of  twenty  years'  possession,  extends  to  the 
province  of  Pennsylvania.  Biddle  v.  Ship- 
pen  (Pa.  Sup.  a.)   1  Dall.  19,  1:  19 

Thirty  years. 

As  Bar  to  Right  to  Redeem  from  Mort- 
gage Foreclosure,  see  Mortgage, 
531. 

See  also  supra,  67,  138;  Evidence,  725; 
Waters,  126. 

221.  A  clear  adverse  possession  for  thirty 
years  without  acknowledgment  of  any 
equity  or  trust  estate  in  anyone,  and  the 


absence  of  circumstances  stated  in  the  biD 
or  shown  in  the  evidence  which  overcame- 
the  decisive  influence  of  such  an  adverse- 
possession,  constitute  a  bar  in  equity  inde- 
pendently of  statute.  Piatt  v.  Vattier,  9 
Pet.  405,  9:  173- 

Cited  in  Boone  v.  Chiles,  10  Pet.  221,  9  L.  ed. 
404 — Livingston  v.  Story,  11  Pet.  407,  9  L. 
ed.  768— Jenkins  v.  Pye,  12  Pet,  262,  9  L. 
ed.  1079 — McKnight  y.  Taylor,  1  How.  168, 
11  L.  ed.  80 — Bowman  v.  Wathen,  1  How. 
194,  11  L.  ed.  99 — Wagner  y.  Baird.  7  How. 
253,  12  L.  ed.  692 — Maxwell  v.  Kennedy,  S 
How.  222,  12  L.  ed.  1056 — Godden  v.  Klm- 
mell,  99  U.  S.  211,  25  L.  ed.  435 — Landsdale 
v.  Smith,  106  U.  8.  392,  27  L.  ed.  219.  1  Sap. 
Ct.  Rep.  350~Speidel  v.  Henrtcl,  120  U.  8. 
387, 30  L.  ed.  720,  7  Sup.  Ct  Rep.  610 — Bow- 
man V.  Wathen,  2  McLean,  396,  Fed.  Cas. 
No.  1,740 — Cleveland  Ins.  Co.  v.  Reed.  1 
Blss.  189,  Fed.  Cas.  No.  2,889 — Coopef  v. 
Matthews,  8  Clark  (Pa.)  184,  Fed.  Cas.  No. 
3,200 — Day  v.  Hartshorn,  3  Fisher,  Pat.  Cas. 
41,  Fed.  Cas.  No.  3,683 — Person  v.  Sanger, 
1  Woodb.  ft  M.  148,  Fed.  Cas.  No.  4,752 — 
Fisher  v.  Boody,  1  Curt,  C.  C.  219,  Fed. 
Cas.  No.  4,814 — Lewis  v.  Balrd,  3  McLean, 
83,  Fed.  Cas.  No.  8,316 — Scott  v.  Evans,  1 
McLean,  490,  Fed.  Cas.  No.  12,529 — PnlUam. 
V.  Pulliam,  10  Fed.  26— Norrls  v.  Haggin,. 
28  Fed.  278 — Pickering  v.  Lelberman.  41 
Fed.  378— United  States  v.  Dalles  Military 
Road  Co.  41  Fed.  500 — ^Naddo  v.  Bardon,  4T 
Fed.  700 — Reed  v.  Dingess,  56  Fed.  176— 
Woodmanse  ft  H.  Mfg.  Co.  v.  Williams,  15- 
C.  C.  A.  524,  87  t7.  S.  App.  109,  68  Fed. 
493 — ^Richardson  v.  D.  M.  Osborne  ft  Co.  8^ 
Fed.  97 — Holmes  v.  Clevelsnd,  C.  ft  C.  R.  Co. 
93  Fed.  Ill — Davis  v.  Tarwater,  15  Ark. 
296 — Danley  v.  Danley,  22  Ark.  271 — ^Hen- 
derson V.  Hicks,  58  Cal.  372 — Sears  v.  Hick- 
Un,  13  Colo.  154,  21  Pac.  1022— Hsskell  v. 
Bsiley,  22  Conn.  572 — Perkins  v.  Cartmell,. 
4  Harr.  (Del.)  276,  42  Am.  Dec.  753— Gib- 
bons V.  Daley,  7  Mackey,  328 — Gardner  v. 
Camming,  Ga.  Dec.  pt.  1  p.  13 — King  ▼. 
Hamilton,  16  111.  195 — Carpenter  v.  Car- 
penter, 70  111.  465 — ^McDearmon  v.  Bumham^ 
158  111.  63,  41  N.  E.  1094— Parks  v.  Satter^ 
thwalte,  132  Ind.  413,  82  N.  B.  82— Pierson 
V.  David,  1  Iowa,  32 — Courtney  v.  Stauden* 
mayer,  56  Kan.  397,  64  Am.  St.  Rep.  592» 
43  Pac.  758 — Chew  v.  Fsrmers*  Bank,  2  Md. 
Ch.  253 — Hawkins  v.  Chapman,  36  Md. 
101 — McLean  v.  Barton,  Harr.  Ch.  (Mich.) 
288 — Campau  v.  Chene,  1  Mich.  407 — Stout 
V.  Seabrook,  80  N.  J.  Eq.  190— Johnson  v. 
Somerville,  33  N.  J.  Eq.  154 — Lyon  v.  Chase^ 
51  Barb.  17— Re  NeiUey,  95  N.  Y.  390 — 
Tuttle  V.  Wilson,  10  Ohio,  27 — Larrowe  v. 
Beam.  10  Ohio,  503 — Paschall  t.  Htnderer^ 
28  Ohio  St.  580— Clark  v.  Potter,  32  Ob  lo- 
st. 59 — Hayes  v.  Bald  Eagle  Valley  R.  Co. 
43  Phlla.  Leg.  Int.  619— Fidelity  Trust  Co*» 
Appeal,  44  Phlla.  Leg.  Int.  317 — Cooper  v. 
Mattheys,  8  Clark  (Pa.)  184 — ^Hayes's  Ap- 
peal, 113  Pa.  886,  18  W.  N.  C.  324.  6  AtU 
144— Fidelity  Ins.  Trust  ft  S.  D.  Co's  Ap- 
peal, 115  Pa.  165,  19  W.  N.  C.  116,  10  AtU 
87— Klrksey  v.  Keith,  11  Rich.  Bq.  139 — 
League  v.  Rogan,  59  Tex.  435 — Bailey  v. 
Stevens,  11  Utah.  181,  39  Pac.  828 — Cov- 
ington V.  Griffin,  98  Va.  129,  84  S.  E.  974 — 
Troll  V.  Carter,  15  W.  Va.  583— Swann  ▼. 
Thayer,  86  W.  Va.  54,  14  S.  E.  423 — 
Sheldon  v.  Rockwell,  9  Wis.  183,  76  Am. 
Dec.  265. 

222.  On  a  writ  of  right  for  property  in 
Kentucky,  thirty  years'  adverse  possession 


ADVERSE  POSSESSION,  II.  c,  d. 
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Is  a  bar,  under  the  statute  of  limitations. 
EUioott  ▼.  Pearl,  10  Pet.  412,  9:  475 

223.  Under  the  New  Jersey  act  of  June 
5/  1787,  thirty  years'  actual  possession, 
where  such  possession  was  obtained  by  a 
fair  and  bona  fide  purchase,  vests  an  ab- 
solute right  and  title  in  the  possessor  and 
orcupier.  Den  ex  dem.  Croxail  v.  Sherrerd 
(Croxall  V.  Shererd)  5  Wall.  268,        18:  572 

224.  Title  to  land  in  New  Jersey  is  ab- 
solute when  obtained  by  mesne  conveyances 
from  the  remainderman,  whose  estate  in 
1793  was  contingent  and  expectant  until  the 
death  of  his  father  and  mother,  coupled 
with  uninterrupted  possession  for  more  tban 
the  statutory  pericni  of  thirty  years  and 
the  special  verdict  found  that  possession 
was  obtained  by  a  bona  fide  purchase,  with 
a  supposedly  legal  title.  Den  ex  dem.  Crox- 
all V.  Sherrerd  (Croxall  v.  Shererd)  5  Wall. 
268,  18:  572 

Fifty  years. 

225.  An  adverse  possession  for  fifty  years, 
though  with  knowledge  of  a  better  title, 
oonstitutes  a  good  defense  against  that  title. 
Alexander    v.    Pendleton,    8    Cranch,    462, 

3:624 
Cited  in  Kirk  v.  Smith,  9  Wheat.  288,  6  L.  ed. 
92 — Hunter  t.  Marlboro,  2  Woodb.  it  M.  198, 
Fed.  Cas.  No.  6,908 — Scott  ▼.  Evans,  1  Mc- 
Lean, 489,  Fed.  Cas.  No.  12,529 — Cannon  v. 
Stockmon,  86  Cal.  541,  95  Am.  Dec.  205 — 
De  Bernard!  v.  McElroy,  110  Mo.  659,  19  S. 
W.  626 — Edgerly  v.  Bnsh,  16  Hun,  85 — 
Parker  t.  Metager,  12  Or.  413,  7  Pac  618. 

Sixty  years. 

226.  [The  statute  of  limitations  of  32 
Henry  VIII.  chap.  2,  is  in  force  in  the  prov- 
ince of  Pennsylvania,  and  sixty  years'  pos- 
ee^ion,  if  adverse,  is  a  bar.  Morris  v. 
Vanderen     (Pa.     Sup.     Ct.)     1     Dall.     64, 

1:38 
Boehm  v.  Engle  (Pa.  Sup.  Ct.)  1  Dall.  15, 

1:17] 
Eighty  years. 

See  also  Evidence,  784. 

227.  An  adverse  possession  of  over  eighty 
jears  will  not  be  disturbed,  when  the  facts 
have  passed  from  memory,  and  the  papers 
relating  to  the  property  are  not  to  be  found 
in  the  probate  court.  Moore  v.  Greene,  19 
Heir.  69,  15:  533 
Cited  In    Boone    Connty  v.    Burlington   &   M. 

Rlrer  R.  Co.  139  U.  S.  693,  35  L.  ed.  323, 
11  Snp.  Ct.  Bep.  687 — Ware  v.  Galveston 
City  Co.  146  V.  8.  116,  36  L.  ed.  909.  13 
Sap.  Ct.  Bep.  83 — Badger  v.  Badger.  2  Cliff. 
154.  Fed.  Cas.  No.  718 — Foster  v.  Mansfield 
C.  &  I>.  M.  B.  Co.  36  Fed.  639 — Massen- 
boig  V.  Dennlson,  18  C.  C.  A.  286,  30  U.  S. 
App.  612,  71  Fed.   625. 

c.  Tacking, 

See  also  supra,  141. 


A  purchaser  without  notice  has  a 
Tight  to  join  his  adversary  possession  to  the 
•■tensible  adversary  possession  of  his  ven- 
dor, so  as  to  give  himself  the  benefit  of  the 


statute  of   limitations.     Alexander  v.   Pen- 
dleton, 8  Cranch,  462,  3:  624 
Cited  in  Biggs  ▼.  Fuller,  54  Ala.  146— McNeely 
V.  Liangan,  22  Ohio  St.  87. 

229.  Under  the  statute  of  limitations  of 
Kentucky,  the  whole  possession  must  be 
taken  together;  when  it  begins  to  run  it 
continues;  and  an  adverse  possession  pre- 
vious to  the  grant  may  be  connected  with 
a  possession  subsequent  thereto.  Walden  v. 
Gratz,  1  Wheat.  292,  4:  94 
Cited  in  Harris  v.  McQovem,  99  U.  S.  168,  25 

L.  ed.  319 — ^McDonald  v.  Hovey,  110  U.  8. 
623,  28  L.  ed.  270,  4  Sup.  Ct.  Bep.  142— 
Davis  V.  Coblens,  174  U.  S.  725,  43  L.  ed. 
1149,  19  Sup.  Ct.  Bep.  882 — Harris  v.  Mc- 
Govern,  2  Sawy.  518,  Fed.  Cas.  No.  6,125 — 
Gibson  V.  Buff,  8  App.  D.  C.  268 — Jackson  v. 
Winn,  4  LItt.  (Ky.)  326 — South  v.  Thomas, 
7  T.  B.  Mon.  73 — ^Kendal  v.  Slaughter,  1  A. 
K.  Marsh.  380 — Conn  v.  Manifee,  2  A.  K. 
Marsh.  398,  12  Am.  Dec.  417— De  Mill  v. 
Moffat,  49  Mich.  130.  18  N.  W.  387— Fay- 
sonx  V.  Prather,  1  Nott  A  McC.  300,  9  Am. 
Dec.  691 — McAuliff  v.  Parker,  10  Wash.  146, 
38  Pac.  744. 

230.  If  the  owner  of  a  slave  permit  her 
to  remain  for  four  years  in  the  possession 
of  a  person  who  then,  without  the  assent  of 
the  owner,  delivers  her  to  another,  who 
keeps  her  four  years  more,  the  possession 
of  the  latter  cannot  be  so  connected  with 
the  possession  of  the  former  as  to  make  her 
the  property  of  the  possessor  under  the  Vir- 
ginia statute,  which  makes  five  years'  pos- 
session conclusive  in  favor  of  the  possessors^ 
creditors.    Auld  v.  Norwood,  5  Cranch,  361» 

3:  126 
Cited  in  Lightfoot  v.  Strother,  9  Leigh,  454. 

231.  Possession  of  two  or  more  persons 
holding  in  privity  one  under  another,  under 
title  or  color  of  title,  for  the  time  prescribed 
by  the  statute  of  limitations,  will  create 
the  statutory  bar.  Christy  v.  Alford,  17 
How.  601,  15:  256 
Cited  In  Witt  v.  St.  Paul  ft  N.  P.  B.  Co.  38 

Minn.  129,  35  N.  W.  862. 

232.  Possession,  to  be  a  bar  under  the 
statute  of  limitations,  must  be  actual,  con- 
tinued, adverse,  and  exclusive  for  the  time 
required  by  the  statute.  It  need  not  be  con- 
tinued by  the  same  person;  but  wlien  held 
by  different  persons,  it  must  be  shown  that 
a  privity  exists  between  them.  Doswell  v. 
De  La  Lanzo,  20  How.  29,  15:  824 
Cited  in  Stanley  v.  Schwalby,  147  U.  S.  524, 

37  L.  ed.  265,  18  Sup.  Ct.  Bep.  418 — Hewitt 
v.  Story,  30  L.B.A.  278,  12  C.  C.  A.  269,  29 
V.  S.  App.  155,  64  Fed.  529 — Beid  v.  An- 
derson, 13  App.  D.  C.  35. 

233.  If  two  possessions  were  continuous 
for  the  whole  term  required  by  the  act  of 
limitations,  then  the  bar  was  formed  and 
the  defense  complete.  Lea  v.  Polk  Countv 
Copper  Co.  21  How.  493,  16:  20i 


d.  Continuity, 


Tacking  Different  Adverse  Possessions,   see 
supra,  II.  c. 
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ADVERSE   PROCEEDINGS— AFFIDAVIT. 


Question  of  Law  or  Fact,  see  Trial,  354, 

356. 
See  also  supra,  131. 

234.  Continuity  of  adverse  possession  is 
not  broken  by  the  death  of  the  possessor 
and  the  receipt  of  rent  by  his  widow  for 
a  short  time,  by  mistake  of  her  rights.  She 
must  account  therefor  to  the  heirs.  Reed 
v.  Proprietors  of  Locks  &  Canals,  8  How. 
274,  12:  1077 

235.  Where  a  widow  received  rents  be- 
longing to  her  children  under  a  mistake  as 
to  her  rights,  it  constituted  no  ouster.  Reed 
V.  Proprietors  of  Locks  &  Canals,  8  How. 
274,  12:  1077 

236.  Possession,  in  order  that  it  may  bar 
a  recovery,  must  be  continuous  and  unin- 
terrupted, as  well  as  open,  notorious,  actual, 
exclusive,  and  adverse.  Forfeiture  to  the 
state  within  the  period  necessary  to  give 
eflfect  to  the  statute  has  the  effect  to  break 
the  continuity  of  adverse  possession,  and 
prevents  the  operation  of  the  statute  bar. 
Armstrong     v.     Morrill,     14     Wall.     120, 

20:  765 
DiBiinguUh^  in  King  v.  Mull  ins,  171  U.  S. 
414,  43  L.  ed.  218,  18  Sup.  Ct.  Rep.  925— 
King  V.  Hatfield,  130  Fed.  578 — Harrison  v. 
Dolan,  172  Mass.  396,  52  N.  B.  513 — Casey 
V.  Anderson,  17  Mont.  171,  42  Pac.  761— 
Griffith  V.  Smith,  27  Neb.  50,  42  N.  W.  740. 

Cited  in  Deputron  v.  Toung,  134  U.  S.  254. 
33  L.  ed.  929,  10  Sup.  Ct.  Rep.  539— Ward 
V.  Cochran,  150  U.  S.  606,  37  L.  ed.  1197, 
14  Sup.  Ct.  Rep.  230 — Braxton  v.  Rich,  47 
Fed.  188 — ^Tyee  Consol.  Min.  Co.  v.  Liang- 
stedt,  58  C.  C.  A.  132,  121  Fed.  712— Gould 
V.  Carr,  33  Fla.  634,  24  L.R.A.  135,  15  So. 
259 — Chicago  ft  A.  R.  Co.  v.  Keegan,  185 
in.  84,  56  N.  B.  1088— Shearer  v.  Middleton, 
88  Mich.  630,  60  N.  W.  737 — Straus  v.  Im- 
perial F.  Ins.  Co.  94  Mo.  188,  4  Am.  St. 
Rep.  368,  6  S.  W.  608 — ^ParkerlMirg  In- 
dustrial Co.  V.  Schulta,  48  W.  Va.  475,  27 
S.  B.  256 — State  v.  Sponaugle,  45  W.  Va. 
426,  48  L.R.A.  738,  32  S.  B.  283— AUis  v. 
Field,  89  Wis.  338,  62  N.  W.  85. 

237.  In  cases  of  estates  tail,  as  in  all 
other  cases,  the  statute  of  limitations  gov- 
erning adverse  possession,  having  begun, 
continues  to  run  until  its  effect  is  complete. 
Den  ex  dem.  Croxall  v.  Sherrerd  (Croxall 
▼.  Shererd)  5  Wall.  268,  18:  572 


ABTERSE  PROCEEDINGS. 


To  Test  Mining  Claims,  see  Mines,  I.  g. 


ADVERTISEBfElirr. 

Prohibiting  Use  of  Flag  for  Purpose  of,  see 
Constitutional  Law,  192,  193,  522,  779. 

Power  of  State  to  Punish  Use  of  Flag  for 
Advertising  Purposes,  see  States,  149. 

For  Proposals  for  Public  Contracts,  see  Con- 
tracts, 684. 

As  Subjects  of  Copyright,  see  Copyright,  14. 


Of  Judicial  Sale,  see  Judicial  Sale,  26,  27. 

Of  Sale  under  Power  in  Mortgage,  see  Mort- 
gage, 406. 

Necessity  of,  in  City  Contract,  see  Municipal 
Corporations,  74. 

Publication  of,  see  Publication. 

Of  Land  for  Taxes,  see  Taxes,  III.  i,  2. 

For  Bids  for  Government  Contract,  see  Unit- 
ed States,  259. 


ADVICE  OF  COUNSEIi. 

As  Defense  to  Action  for  Malicious  Prosecu< 
tion,  see  Malicious  Prosecution,  9. 

As  Excuse  for  Delay  in  Applying  for  Reis- 
sue of  Patent,  see  Patents,  694. 


ADVISORY  OPINIONS. 

In  Supreme  Court,  see  Supreme  Court  of 
the  United  States,  22. 


AFFECTION. 

As  Consideration  for  Contract,  see  Contracts, 
43,  44. 


AFFIDAVIT. 

In  Support  of  Plea  in  Abatement,  see  Abate- 
ment and  Revival,  3. 

In  Admiralty,  see  Admiralty,  HI.  g,  8. 

Ab  to  Jurisdictional  Amount  on  Appeal,  see 
Appeal  and  Error,  359-371. 

Of  Service  of  Citation,  see  Appeal  and  Er- 
ror, 2976. 

As  Part  of  Record,  see  Appeal  and  Error, 
2343,  2346,  2347,  3161-3167. 

Consideration  of,  on  Appeal,  see  Appeal  and 
Error,  3251-3255. 

On  Motion  to  Reinstate  Appeal,  see  Appeal 
and  Error,  3973-3976. 

Under  Order  for  Further  Proof  on  Appeal, 
see  Appeal  and  Error,  4063-4065,  4071. 

Exclusion  of,  on  Motion  for  New  Trial,  Re- 
view of  Discretion  as  to,  see  Appeal  and 
Error,  4490. 

On  Attachment,  see  Attachment,  54-58. 

Use  on  Inquiry  into  Jurisdiction  of  Courts, 
see  Courts,  473,  479. 

Ab  to  Amount  of  Controversy;  Effect  to 
Overcome  Allegations,  see  Courts,  895. 

For  Commitment,  see  Criminal  Law,  127. 

For  Removal  of  Accused  to  Other  District 
for  Trial,  see  Criminal  Law,  241. 

Estoppel  to  Deny  Oath  to  Affidavit,  see 
Estoppel,  279. 

As  Evidence,  see  Claims,  155;  Evidence,  IV. 
1. 

Competency  of  Defendant's  Affidavit  in 
Criminal  Cases,  see  Witnesses,  91. 

Fees  of  Clerk  for  Taking,  see  Clerics,  33,  48. 


AFFINITY— AGE. 
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Fees  of  Chief  Supervisor  of  Elections  fort 

Drawing,  see  Elections,  24-27.  ' 

By  Indian,  see  Estoppel,  254. 
da  Information  and  Belief,  see  Indictment, 

etc.,  185. 
Of  Authority  to  Sue  by  Next  Friend  of  In- 
fant, see  Infants,  52. 
A»  Mode  of  Proof  in  Injunction  Case,  see 

Injunction,  219. 
To  Open  Judgment,  see  Judgment,  1226. 
To  Ptove  Irregularity  in  Judicial  Sale,  see 

Judicial  Sale,  116. 
To  Obtain  Mandamus,  see  Mandamus,  225. 
For  Service  by  Publication,  see  Mortgage, 

481. 
On  Motion  to  Confirm  Master's  Sale,  see 

Motions  and  Orders,  2. 
Of  Jurors  on  Motion  for  New  Trial,  see  New 

Trial,  V.  b. 
False  Affidavit  to  Conunissioner  of  Pensions, 

see  Pensions,  10. 
Of  Verification  to  Pleading,  see  Pleading, 

I.  b. 
Of  Loss  of  Deed,  see  Pleading,  55. 
Of  Defense,  see  -Jury,  70;  Pleading,  84. 
Denying  Execution  of  Instrument  Sued  on, 

see  Pleading,  834,  835. 
For  Removal  from  State  Court,  see  Removal 

of  Causes,  257,  263. 
In  Replevin,  see  Replevin,  16,  25. 
Of  Publication  of  Notice  of  Tax  Sale,  see 

Taxes,  650. 
Requested   Listruction   as   to   Use   of,    see 

Trial,  741b. 
To  Support  Petition  for  Rule  in  Supreme 

Court,  see  Supreme  Court  of  the  Unit- 
ed States,  157. 
By  Person  Interested,  see  Witnesses,  54,  55. 
li  to  Oath,  see  Oath. 

Where  an  affidavit  is  required  by  law 
to  be  filed  vrithin  a  certain  time,  one  filed 
liter  may  be  stricken  from  the  files.  Mc- 
Phaul  V.  Lapsley,  20  Wall.  264,  22:  344 

DittimguUhed  In  BanTille  v.  Sullivan,  11  App. 

D.  C.  86. 


AFFIRHATIVi:  ACTION. 

Right  to  Enforce  by  Injunctive  Process,  see 
Injunction,  14,  15. 


AFFKBIGHTBCENT* 

Admiralty  Jurisdiction  of  Contracts  of,  see 

Admiralty,  246-250. 
Contract  of.  Generally,  see  Shipping,  143- 

150. 
Master's  Powers,  Duties  and  Liabilities  as 

to  Contracts  of,  see  Shipping,  438-444. 


AFRICANS. 


See  Negroes. 


AFTER-ACQUIRED  PROPERTY. 

Provision  for,  in  Marriage  Settlement,  see 

Husband  and  Wife,  111. 
Priority  of  Mechanics'  Lien  Over  Mortgage, 

see  Mechanics'  Liens,  11-14. 
Mortgage  on,  see  Chattel  Mortgage,  IL  b; 

Mortgage,  I.  d,  2. 
Passing  under  Will,  see  Wills,  89-95. 


AFTER-ACQUIRED  TITIiE* 

Estoppel  to  Claim,  see  Estoppel,  II.  c. 
New  Action  in  Ejectment  on,  see  Judgment, 
612,  621. 


AFFINITY. 

Disqualification  of  Judge  by  Reason  of,  see 
Judges,  16. 


AFFIRMANCES. 

FlaaHty  of,  for  Purposes  of  Review,  see  Ap- 
peal and  Error,  I.  d,  24,  h. 

^^hen  Proper  Judgment  on  Appeal,  see  Ap- 
peal and  Error,  5249-6253. 


AFFIRMATION. 

"Of  Grand  Juror,  see  Grand  Jury,  2;  Indict- 
ment, etc.,  3. 
U.  S.  Dig.— 9 


AFTER-BORN   CHIIiDREN. 

Descent  to,  see  Descent  and  Distribution, 
11-13. 

A  posthumus  child,  until  bom,  has 
no  estate  in  the  real  property  of  which  his 
father  died  seised,  which  can  affect  the  pow- 
er of  the  court  to  convert  the  property  into 
a  personal  fund,  if  the  interest  of  the  chil- 
dren then  in  being,  or  the  dower  right  of  the 
widow,  requires  it.  Knotts  v.  Steams,  91 
U.  S.  638,  23:  252 

Cited  In  McArthur  ▼.  Scott,  118  U.  S.  400. 
28  L.  ed.  1084,  5  Sup.  Ct.  Rep.  652 — Reed  v. 
Alabama  ft  G.  Iron  Co.  107  Fed.  595 — Pear- 
son V.  Carlton,  18  S.  C.  57. 


AGE. 


Hearsay  Evidence  of,  see  Evidence,  X.  e. 
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AGENTS— ALABAMA  CLAIMS. 


AOEiirrs. 

Of  Corporation,  see  Corporations,  V. 
Insurance  Agents,  see  Insurance,  II. 
In  General,  see  Principal  and  Agent. 


AGISTERS. 

Duty  to  Disclose  Disease  to  Arbitrators,  see 
Arbitration,  6. 


AGREED  CASE. 

Requisites  of  Record  as  to,  see  Appeal  and 

Error,  V.  r. 
Review  of,  on  Writ  of  Error,  see  Appeal  and 

Error,  22-27. 
Appealability  of  Decision  on,  see  Appeal  and 

Error,  1056. 
Conclusiveness  of  Decision  of  State  Court 

on,  see  Appeal  and  Error,  2196. 
Propriety  of  C^tillcation,  see  Cases  Certi- 
fied, 68. 
Disability  to  Give  Federal  Jurisdiction  by 

Consent,  see  Courts,  V.  c,  12. 
Estoppel   by  Agreement  to  Submit   Cause 

upon,  see  Estoppel,  130. 
Conclusiveness  of  Judgment  of  Nonsuit  on, 

see  Judgment,  328. 
Waiver  of  Jury  by  Stipulation  to  Submit 

Cause  on,  see  Jury,  62. 
Admission  of  Averment  by  Incorporation  in, 

see  Pleading,  125. 
Stipulation  as  to  Evidence,  see  Trial,  37-42. 
Defective  Special  Verdict  as,  see  Trial,  904. 
Special  Verdict  May  Include  Agreed  Facts, 

see  Trial,  914. 
Treating  Findings  on  Questions  of  Fact  as 

Agreed  Statement  of  Facts,  see  Trial, 

916. 
Necessity  of  Findings  of  Fact,  see  Trial,  923. 
Disability  of  Supreme  Court  to  Entertain, 

see  Supreme  Court  of  the  United  States, 

19-21. 

1.  In  a  case  stated,  inferences  from  the 
facts  may  be  drawn  by  the  court  in  the 
same  manner  as  by  a  jury.  Hallet  v.  Jenks, 
3  Cranch,  210,  2:  414 
Cited  in  Booth  v.  Cotton,  13  Tez.  862. 

2.  A  statement  of  facts  agreed  by  the 
parties,  or  a  case  stated,  in  an  action  at  law, 
waives  all  questions  of  pleading  or  of  form 
of  action  which  may  be  cured  by  amend- 
ment, but  does  not  enable  a  court  of  law  to 
assume  the  jurisdiction  of  a  court  of  equity. 
Willard  v.  Wood,  135  U.  S.  309,  10  Sup.  Ct. 
Rep.  831,  34:210 
Cited  in  SaltoDBtall  v.  Russell,  162  U.  S.  630, 

38  L.  ed.  577,  14  Sup.  Ct.  Rep.  733 — North 
Alabama  Development  Co.  v.  Orman,  6  C.  C. 
A.  24,  18  U.  8.  App.  215,  55  Fed.  20— Bur- 
rows V.  Niblack,  28  C.  C.  A.  132,  53  U.  S. 
App.  712,  84  Fed.  113. 

3.  A  stipulation  of  the  parties  that  the 
escape  of  immigrants  who  had  been  received 
on  board  a  steamship  for  deportation  to  the 


port  from  whence  they  came  could  not  have 
been  reasonably  anticipated  by  the  master 
or  officers,  and  did  not  occur  by  reason  of 
any  negligence  or  want  of  proper  care  upon 
their  part,  is  as  binding  on  the  courts  as 
the  specific  evidentiary  facts  set  out  ia 
such  stipulation.  H.  Hackfeld  &  Co.  v. 
United  States,  197  U.  S.  442,  25  Sup.  Ct. 
Rep.  456,  49:  826 

4.  Questions  as  to  the  sufficiency  of  the 
pleadings  are  waived,  and  the  want  of  an 
answer  is  immaterial,  in  a  case  submitted 
to  the  court  on  an  agreed  statement  of 
facts,  or  case  stated.  Saltonstall  v.  Russell, 
152  U.  S.  628,  14  Sup.  Ct.  Rep.  733,  38:576 
Cited  in  Bathbone  v.  Kiowa  County,  27  C.   C. 

A.  484,  49  U.  8.  App.  577,  83   Fed.   132 — 

Brown  v.  Brown,  12  8.  D.  508,  81  M.   W. 

888. 


AGREEMEXT. 


Estoppel  by,  see  Estoppel,  IIL  b,  2. 


AGRIOUIiTURAIi  IMPIiEBCENTS. 

Right  of  State  to  make  Exempt  from  Exe- 
cution, see  Executions,  35. 


AGRIOUIiTURAIi  liANDS. 

Discrimination  against,  see  Constitutional 
Law,  195b. 

How  Character  of  Public  Lands  la  Deter- 
mined, see  Public  Lands,  18,  20,  21. 


AIDING  AND  ABETTING. 

In  Misapplication  of  Bank  Funds,  see  Banks. 

323. 
Indictment  for,  see  Indictment,  etc.,  49,  60, 

86-91,  94. 
Instruction  as  to,  see  Trial,  716,  717. 
In  General,  see  Criminal  Law,  I.  f« 


AIiABAMA. 

Boundary  of,  see  Boundaries,  52. 
Common  Law  of,  see  Common  Law,  6. 
Territory   Pertaining  to   Federal   Districts, 

see  Courts,  976. 
Suspension  of  Limitations  in.  During  War, 

see  Limitation  of  Actions,  659. 


ALABAMA  CLAIMS. 

Federal  Question  as  to  Liability  of  Jud^ 
for,  see  Appeal  and  Error,  1773. 


ALASKA— ALIENS. 
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Ftanng  under  AsBigninent  for  Creditors,  see 
Assignmeat  for  Creditors,  19,  20,  66,  67. 

Award  as  Assets,  in  Bankruptcy,  see  Bank- 
ruptcy, 118. 

Effect  of  fistablishing  Court  of  Commission- 
ers ofy  see  Contracts,  621. 

1.  The  payment  of  the  expenses  of  the 
Genera  Arbitration  has  not  been  charged  by 
Congress  upon  the  fimd  received  under  the 
award.  United  States  v.  Weld,  127  U.  S. 
51,  8  Sup.  Ct.  Rep.  1000,  32:  62 

2.  A  claim  successfully  prosecuted  before 
the  court  of  commissioners  of  Alabama 
claims,  under  the  act  of  Congress  of  June 
23.  1874,  was  not  a  claim  created  by  that 
act,  but  was  an  existing  right  prior  to  the 
treaty  of  Washington.  Bachman  t.  Lawson, 
109  U.  S.  659,  3  Sup.  Ct.  Rep.  479, 

27:  1067 
Cited  In  Taft  T.  Marslly,  120  N.  Y.  480,  24 
N.  EL  926. 


ALASKA. 

Admiralty  Jurisdiction  of  District  Court  of, 

tee  Admiralty421. 
Appellate    Jurisdiction    over    Decisions    of 

Courts  of,  se«  Appeal  and  Error,  733, 
999,  1003. 
Violation  of   Right  to  Jury   Trial   in,   see 

Jury,  88. 
Right  of   Prohibition   from   United   States 

Supreme  Court  to  District  Court  of,  see 

Prohibition,  30a. 
Bights   of    Settlers    on   Public    Lands,    see 

Pnblie  Lands,  I.  c,  10. 
Construction    of    Treaty    of    Cession,    see 

Treaties,  61,  62. 


ALBEMARLE  GUARDS. 

Biy  of  Officer  in,  see  Army  and  Navy,  84- 
87. 


ALCALDE. 

OoBclnsiveness  of  Decision  of,  see  Judgment, 

857,  358. 
Pover  to  Grant  Lands  under  Mexican  Laws, 
Private  Land  Claims,  65. 


ALGOHOIi. 

Befmdlng  of  Revenue  Tax  When  Used  in 
Arts,  see  Litemal  Revenue,  330. 


ll«adamitt  to,  see  Mandamus,  218,  219. 


ALE. 

Duty  on,  see  Duties,  212. 


ALGIERS. 

Compensation  of  Consul  at,  see  Diplomatie 
and  Consular  Officers,  31,  32. 


ALIAS  WRIT. 

Effeci  as  Relating  Title  Back  to  Original 

Writ,  see  Judicial  Sale,  49,  50. 
See  also  Execution,  42. 


ALIBI. 

Evidence  in  Rebuttal,  see  Evidence,  2190. 


ALIENATION. 

Suspension  of  Power  of,  see  Perpetuities. 
Of  Entryman's  Rights  in  Public  Lands,  Gen- 
erally, see  Public  Lands,  845-864. 


ALIEN  ENEMY. 

Right  to  Sue  in  Prize  Court,  see  Admiralty, 

342. 
Liability  to  Confiscation  Suit  in  State  Court, 

see  Courts,  330. 
In  General,  see  War.  IV. 


^♦» 


ALIENS. 

J.  In  Cfeneral,  1'2, 
II.  Who  Are  Aliens^  3- IS, 

III.  Diaahilities   and   Capacities,    10' 

oe. 

a.  In  Oeneral,  10'24. 

h.  Aa  to  Property,  25'0O. 

!•  Oommon'Law  Disabilities, 

26-4:4:, 

2,  Under  Laws  of  Particular 

States,  45-00. 
8,  Under    Laws    of    Foreign 

Countries,  07-70. 
4,  Effert  of  Treaties,  71-90. 

IV.  Escheat;  Office  Found,  97-101. 
V.  Suits  hy  or  against  Aliens,  102-4, 

VI,  Immigration;  Exclusion,  1O5-04. 

a.  In  General,  105-20, 

b.  Of  Chinese,  127-59, 

1.  In  General,  127-31. 

2.  Certificate,  132-45. 

3.  Treaties,   140-51, 

4.  Statutes,  152-9. 

o.  Contract  Labor,  100-4. 
VII.  Naturalization^  105-73. 
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Discrimination  against,  in  Enforcement  of 
Ordinance,  see  Appeal  and  Error,  3405. 
As  to  Citizens,  Generally,  see  Citizens. 
Citizenship    of    Child    of,    see    Citizenship, 

m.  b. 

Expatriation  and  Change  of  Allegiance,  see 
Citizens,  IV. 

Validity  of  Contract  by,  in  Aid  of  Rebellion, 
see  Contracts,  378. 

Conspiracy  against  Rights  or  Privileges  of, 
see  Conspiracy,  10. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  IV.  a,  2,  h. 

Applicability  to,  of  Due  Process  Provisions, 
see  Constitutional  Law,  434,  435. 

Estoppel  to  Set  up  Alienage,  see  Estoppel, 
217. 

Presumption  as  to  Residence,  see  Evidence, 
192. 

Federal  Taxation  of  Income  of  Nonresident 
Alien,  see  Internal  Revenue,  81. 

Validity  as  to  Foreign  Bondholders  of 
Federal  Tax  Paid  by  Railroad  Company, 
see  Internal  Revenue,  112. 

Federal  Inheritance  Tax  on  Property  Passing 
Under  a  Will  of  Nonresident  Alien,  see 
Internal  Revenue,  159,  160. 

Tax  on  Inheritance  of  Property  by  Alien, 
see  Taxes,  729-731. 

Preservation  of  Existing  Private  Rights  on 
Cession,  Con<mest,  or  Change  of  Gov- 
ernment, see  Intemational  Law,  52-78. 

Denial  of  Equal  Protection  to  one  Convicted 
by  Jury  Containing  Alien,  see  Constitu- 
tional Law,  390. 

On  Jury  as  Denial  of  Due  Process,  see  Con- 
stitutional Law,  662. 

On  Jur^  as  Infringement  of  Right  to  Jury 
Trial,  see  Jury,  76. 

Limitation  of  Actions  against,  see  Limita- 
tion of  Actions,  407. 

Pardon  to,  see  Pardon  and  Amnesty,  19,  31. 

Amendment  of  Bill  so  as  to  Show  Character 
of  Parties,  see  Pleading,  201. 

Allegations  as  to  Alienage,  see  Pleading, 
394-398. 

Treason  by,  see  Treason,  7,  16. 

Alien  Enemies,  see  Admiralty,  342;  Courts, 
330;  War,  IV. 


!•  In  Oeneral, 

1.  Aliens  owe  a  temporary  allegiance  to  a 
country  in  which  they  are  domiciled,  and 
obedience  to  its  laws,  and  are  entitled  to 
the  protection  of  the  laws.  Carlisle  v.  Unit- 
ed States,  16  Wall.  147,  21 :  426 
Cited  in  Wong  Wing  v.  United  States,  163  U. 

S.  242,  41  L.  ed.  145,  16  Sup.  Ct.  Rep.  077— 
United  States  v.  Wong  Kim  Ark,  160  U.  S. 
686,  42  L.  ed.  004,  18  Sap.  Ct.  Rep.  456 — 
Fisher  v.  Fielding.  67  Conn.  104,  32  L.R.A. 
230.  62  Am.  St.  Rep.  270,  34  Atl.  714. 

2.  An  American  citizen  residing  in  a  for- 
eign country  may  acquire  the  commercial 
privileges  attached  to  his  domicil,  and,  by 
making  himself  the  subject  of  a  foreign 
power,  he  places  himself  out  of  the  protec- 
tion of  the  United  States  while  within  the 
territory  of  the  sovereign  to  whom  he  has 


sworn  allegiance.    Murray  v.  The  Charming 
Betsy,  2  Cranch,  64,  2:  208 


//.  Who  Are  Aliena. 

Foreigner  Becoming  Citizen,  see  Citizens,  2. 
When  Citizen  of  United  States  Subject  of  a 

Foreign  Power,  see  Citizens,  9. 
Presumption  as  to  Alienage,  see  Evidence, 

200,  201. 
^'Subjects"  as  Used  in  Treaty,  see  Treaties, 

52. 
Who  are  Alien  Enemies,  see  War,  IV.  a. 
Admission  of  Alienage,  see  Evidence,  1251. 

3.  While  a  citizen  of  one  country  resides 
in  a  country  hostile  to  his  own,  the  former 
will  regard  him  as  impressed  with  a  hostile 
character;  and  so  much  of  his  property  con- 
cerned in  the  trade  of  the  enemy  as  is  con- 
nected with  his  residence  may  be  seized  as 
prize  of  war  by  vessels  of  his  native  coun- 
try. The  Frances,  8  Cranch,  335,  3:  581 
The  Venus,  8  Cranch,  253,  3:  553 
Cited  in  The  Frances,  8  Cranch,  347,  8  T..  cd. 

685 — ^United  States  v.  Oaillem,  11  How.  60. 
13  L.  ed.  604 — ^The  William  Bagaley  (The 
Wm.  Bagaley  v.  United^States)  6  Wall.  408. 
18  L.  ed.  689— Miller  v.  United  States  (Page 
V.  United  States)  11  Wall.  806,  20  L.  ed. 
144 — ^The  Amy  Warwick,  2  Sprague,  131, 
Fed.  Cas.  No.  841 — Brown  v.  Hlatt,  1  Dill. 
384,  Fed.  Cas.  No.  2,011 — The  Sarah  Starr, 
Blatchf.  Prize  Cas.  70,  Fed.  Cas.  No.  12..>52 
— United  States  v.  100  Barrels  of  Cement, 
8  Am.  L.  Reg.  N.  S.  739,  Fed.  Cas.  No. 
16,045 — ^Wagner  v.  The  Juniata,  Newberry* 
Adm.  364,  Fed.  Cas.  No.  17,030 — ^Wildes  v. 
Parker,  3  Snmn.  608,  Fed.  Cas.  No.  17,652 — 
United  States  v.  The  Sally  Mears,  6  D.  C.  39 
— Perkins  v.  Rogers,  36  Ind.  160,  0  Am.  Rep. 
639 — Griswold  v.  Waddington,  16  Johns.  406. 

4.  The  treaty  of  peace  with  Great  Britain 
did  not  operate  upon  the  condition  of  a  citi- 
zen leaving  the  state  during  the  Revolution 
and  adhering  to  the  British  cause,  and  he 
did  not  become  an  alien  to  the  state  in  con- 
sequence of  his  election  to  become  a  British 
subject  and  his  subsequent  conduct  confirm- 
ing that  election.  The  treaty  left  all  per- 
sons in  the  condition  it  found  them,  neither 
making  those  citizens  who  had  by  the  laws 
of  any  of  the  states  been  declared  aliens, 
nor  releasing  from  their  allegiance  any  who 
had  become  and  were  claimed  as  citizens. 
AfDvaine  v.  Coxe,  4  Cranch,  209,  2:  598 
M'llvaine  v.  Coxe,  2  Cranch,  280,  2:  279 
Distinguished  in  Munro  v.  Merchant,  28  N.   T. 

34. 

Cited  in  IngUs  v.  Sailors'  Snug  Harbor,  3  Pet. 
124,  7  L.  ed.  626 — Shanks  v.  Dupont,  8  Pet. 
265,  7  L.  ed.  674 — Scott  v.  Sandford,  19 
How.  577,  16  L.  ed.  772 — ^Jones  v.  McMas- 
ters,  20  How.  20,  15  L.  ed.  810 — White  v. 
Burnley,  20  How.  260,  15  L.  ed.  890 — Corn- 
wall V.  Hoyt,  7  Conn.  427 — Brooks  v.  Clay, 
3  A.  K.  Marsh.  650 — ^Trimbles  v.  Harrison, 
1  B.  Mon.  143 — State  ex  rei.  Thayer  t. 
Boyd,  31  Neb.  750.  48  N.  W.  739--WatBon 
V.  Donnelly,  28  Barb.  657 — Jackson  ex  dem. 
Russell  V.  Wbite,  20  Johns.  326— Munro  ▼. 
Merchant,  28  N.  Y.  34— Kilpatrick  v.  Sis- 
neros.  23  Tex.  125 — Seabrigbt  v.  Seabrl^t, 
28  W.  Va.  433. 
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5.  Under  the  New  Jersey  laws  asserting 
the  ri^t  of  that  state  to  the  allegiance  of 
such  of  its  citizens  as  had  left  the  state 
during  the  Revolution,  either  to  join  the 
British  army  or  for  any  other  purpose,  and 
had  not  attempted  to  return  to  their  former 
allegiance,  a  person  bom  in  the  colony  of 
New  Jersey  prior  to  1775,  and  residing  there 
until  1777y  but  who  then  joined  the  British 
army  and  ever  afterwards  adhered  to  the 
British,  claiming  to  be  a  British  subject, 
demanding  and  receiving  compensation  from 
that  government  for  his  loyalty,  was  not  an 
alien  incompetent  to  take  lands  by  descent 
in  the  state  of  New  Jersey.  M'llvaine  v. 
Coze,  4  Cranch,  209,  2:  598 

M'llvaine  v.  Coxe,  2  Cranch,  280,  2:  279 

Oited    In   Tresevant  v.   Osborne,   1   Treadway, 

Const.  63. 

6-7.  A  person  bom  in  England  before  the 
Declaration  of  Independence,  and  always  re- 
siding there,  is  an  alien  incapable  of  in- 
heriting lands  in  Maryland.  The  right  to 
take  by  inheritance  depends  upon  citizenship 
at  time  of  descent  cast.  Dawson  v.  Godfrey, 
4  Cranch,  321,  2:  634 

Cited  In  Fairfax  v.  Hunter,  7  Cranch,  620,  3 
L.  ed.  469 — Jackson  ez  dem.  New  York  v. 
Clarke,  3  Wheat.  3,  note,  4  L.  ed.  322— So- 
ciety for  the  Propagation  of  the  Gospel  v. 
New  Haven,  8  Wheat.  481,  6  L.  ed.  666 — 
Inglls  ▼.  Sailors*  Snug  Harbor,  3  Pet.  171, 
7  L.  ed.  642 — ^Kemp  v.  Kennedy,  Pet.  C.  C. 
40,  note.  Fed.  Cas.  No.  7,686 — ^Tannis  v. 
Doe,  21  Ala.  460 — Donovan  v.  Pitcher,  53 
Ala.  414,  25  Am.  Rep.  634 — Lyons  v.  State, 
67  Cal.  382,  7  Pac.  763— Hebron  v.  Col- 
chester, 5  Day.  172 — ^Wander le  v.  Wunderle, 
144  111.  58,  19  L.R.A.  87,  33  N.  E.  195 — 
Crane  ▼.  Reeder,  21  Mich.  68,  4  Am.  Kep. 
430 — ^Montgomery  v.  Dorion,  7  N.  H.  480 — 
Oner  v.  Hoag,  3  Hill,  82 — Jackson  v.  Boms, 
3  Btnn.  84 — Clifton  v.  Haig,  4  Desauss  Eq. 
335 — "Ex  parte  Dupont,  Harp.  Bq.  12 — Treze- 
▼ant  ▼.  Osborne,  1  Treadway,  Const.  62 — 
Hunter  v.  Fairfax,  1  Munf.  227. 

S.  The  proprietary  of  Pennsylvania  should 
be  considered  a  British  subject,  and  not  an 
.American  citizen,  as  he  went  to  Great 
Britain  when  the  war  of  the  Revolution 
f^mmenced.  Per  Marshall,  Oh.  J.  Kirk  v. 
Smith,  ex  dem.  Penn,  9  Wheat  241,      6: 81 

9.  All  persons  bom  within  the  colonies  of 
North  America  while  subject  to  the  Crown 
of  Great  Britain  are  natural-bom  British 
rabjecta.  Inglis  v.  Sailor's  Snug  Harbor,  3 
Pet.  99,  7:  617 
CU€d  in   Scott  V.  Sandford,   19  How.  577,   15 

L.  ed.  772 — ^United  States  v.  Wong  Elm  Ark, 
169  V.  8.  659,  42  L.  ed.  894,  18  Sup.  Ct. 
Rep.  456 — McKay  v.  Campbell,  2  Sawy.  122, 
Fed.  Cas.  No.  8,840. 

10.  The  minor  child  of  a  British  subject, 
taken  by  his  father  from  New  York  to 
Great  Britain  before  the  British  evacuation 
of  that  city,  and  continuing  to  reside  within 
the  British  dominions  without  signifying 
any  dissent  to  the  election  thus  made  for 
him.  is  an  alien,  and  incapable  of  taking 
lands  in  New  York  by  inheritance.  Inglis  v. 
Sailor's  Snug  Harbor,  3  Pet.  99,  7:  617 
Cited  in  Shanks  v.   Dupont,  8  Pet.  246,   7  L. 

ed.  667— Orser  v.  Hoafr,  3  Hill,  81. 


11-15,  A  person  bom  here,  but  who  left 
the  country  oefore  the  Declaration  of  Inde- 
pendence and  never  returned  here,  became 
an  alien,  and  incapable  of  taking  land  subse- 
quently by  descent.  Inglis  v.  Sailor's  Snug 
Harbor,  3  Pet.  99,  7:  617 

Cited  in  Munro  v.  Merchant,  28  N.  Y.  34. 

16.  Allegiance  to  conquerors  during  a  tem- 
porary occupation  merely  suspends  former 
allegiance;  it  does  not  make  the  inhabitants 
aliens  de  facto.  Shanks  v.  Dupont,  3  Pet. 
242,  7:  666 

Distinguished  ia  United   States  v.   Wong  Kim 

Arlc,  169  n.  S.  660,  42  L.  ed.  895,  18  Sup. 

Ct.  Rep.  456. 

Cited  in  United  States  v.  Huckabee,  16  Wall. 
434,  21  L.  ed.  464 — ^Unlted  States  v.  One 
Hundred  Barrels  of  Cement,  Fed.  Cas.  No. 
15.945--Re  Wong  Kim  Ark,  71  Fed.  385— 
Georgia  R.  ft  Bkg  Co.  v.  Eddleman,  88  Oa. 
477. 

17-18.  The  children  of  a  woman  born  in  the 
colonies,  married  to  a  British  officer  during 
the  Revolution,  and  removing  permanently 
to  England  before  the  end  of  the  War,  are 
British  subjects  within  the  provisions  of 
the  treaty  of  1794  protecting  their  rights 
as  heirs  in  this  country,  though  their  moth- 
er's father  became  and  remained  a  citizen 
of  this  country  at  and  after  the  outbreak 
of  the  Revolution.  Shanks  v.  Dupont,  3  Pet. 
242,  7: 666 


III,  Diaabilities  and  Capacities, 
a.  In  Oeneral, 

Right  of  Unnaturalized  Person's  Widow  to 
Acquire  Title  by  Adverse  Possession, 
see  Adverse  Possession,  12. 

As  to  Claim  against  United  States,  see 
Claims  72-75. 

Right  to  Petition  for  Habeas  Corpus,  see 

'      Habeas  Corpus,  12-18. 

Right  to  Make  Exploration  and  Location  of 
Public  Mineral  Lands,  see  Mines,  18. 

Effect  of  Naturalization  to  Remove  Disa- 
bility to  Hold  Mining  Claim,  see  Mines, 
22. 

Alien' as  Juror,  see  Trial,  871. 

Rights,  Duties,  and  Disabilities  of  Alien 
Enemies,  see  War,  IV.  b. 

19.  [An  alien's  right  to  remove  to  a  cir- 
cuit court  a  suit  against  him  in  a  state 
court,  under  §  12  of  the  judiciary  act,  does 
not  apply  to  a  criminal  proceeding  or  to  an 
action  where  a  state  is  plaintiff.  Respub- 
lica  V.  Cobbet   (Pa.  Sup.  Ct)   3  Dall.  467, 

1:  683] 

20.  By  general  international  law,  foreign- 
ers who  have  become  domiciled  in  a  country 
other  than  their  own  acquire  rights,  and 
must  discharge  duties,  in  many  respects  the 
same  as  possessed  by  and  imposed  upon  the 
citizens  of  that  country,  and  no  restriction, 
on  the  footing  upon  which  such  persons 
stand  by  reason  of  their  domicil  of  choice, 
or  commercial  domicil,  is  to  be  presumed 
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Lau  Ow  Bew  v.  United  States,  144  U.  S. 
47,  12  Sup.  Ct.  Rep.  517,  36:  340 

Cited  in  Fong  Yue  Ting  v.  United  States,  149 

U.  S.  724,  37  L.  ed.  917,  13   Sup.   Ct.  Rep. 

lOie^Unlted  States  v.  Wong  Kim  Ark,  169 

U.  S.  694,  42  L.  ed.  907,  18  Sup.  Ct.  Rep. 

456. 

As  to  patents. 

21.  By  the  provisions  of  the  act  of  Con- 
gress of  April  17,  1800,  citizens  and  aliens 
are  placed  upon  the  same  ground  as  to 
patent  rights.    Shaw  ▼.  Cooper,  7  Pet.  292, 

8:689 

22-3.  By  the  provisions  of  the  act  of  Con- 
gress of  April  17,  1800,  an  alien  could  not 
apply  for  a  patent  until  he  had  remained  in 
this  country  two  years.  Shaw  v.  Cooper, 
7    Pet.    292,  8:  689 

24.  That  knowledge  or  use  which  would 
be  fatal  to  the  patent  right  of  a  citizen 
would  be  equally  so  to  the  right  of  an  alien. 
Shaw  V.  Cooper,   7   Pet.   292,  8:  689 

}>.  A8  to  Property. 
1,  Commofi'Latc  Diadbilitiea. 

Rights  of  Foreign  Corporation  to  Hold  Real 
Estate,  see  Corporations,   742-749. 

Exclusion  from  Laws  Protecting  Innocent 
Purchasers  of  Public  Lands,  see  Public 
Lands,  335. 

See  also  supra,  3;  infra,  173. 

25.  Independent  of  the  treaty  of  1794, 
relative  to  lands  held  by  British  subjects, 
an  alien  mortgagee  has  a  right  to  have  the 
property  which  has  been  pledged  for  the 
payment  of  the  debt  sold  for  the  purpose 
of  raising  the  money.  Hughes  v.  Edwards, 
9  Wheat.  489,  6:  142 
Cited  in   Netlson   v.   Lagow,   12  How.   108,   13 

L.  ed.  914 — Dayton  v.  Dayton,  7  111.  App. 
140 — New  Vienna  Bank  v.  Johnson,  47  Ohio 
St.  314,  8  L.R.A.  616,  24  N.  E.  503. 

26.  Citizens  of  Mexico  never  lost  thj; 
right  of  disposing  of  their  Texas  lands  by 
the  division  of  the  Empire.  Williams  v. 
Conger,  125  U.  S.  397,  8  Sup.  Ct.  Rep.  933, 

31 :  778 

27.  The  incapacity  of  an  alien  to  take  and 
hold  a  mining  claim,  by  reason  of  alienage, 
is,  under  certain  circumstances,  open  to 
question  by  the  government  only.  Manuel 
V.  Wulff,  152  U.  S.  505,  14  Sup.  Ct.  Rep. 
651,  38: 532 
Cited  in  Lone  Jack  Min.  Co.  v.  Megglnson,  27 

C.  C.  A.  67,  48  U.  S.  App.  452,  82  Fed.  94— 
Tomanses  v.  Melslng,  47  C.  C.  A.  697,  109 
Fed.  711— Shea  ▼.  Nlllma,  66  C.  C.  A.  269, 
133  Fed.  215 — TIdwell  v.  Chlrlcahua  Cattle 
Co.  5  Ariz.  362,  63  Pac.  192 — McCarthy  v. 
Speed,  11  S.  D.  366.  50  L.R.A.  188,  77  N. 
W.  590 — Bel  den  v.  Wilkinson,  33  Misc.  661, 
68  N.  Y.   Supp.   205. 

28.  The  right  of  a  state,  in  the  absence 
of  a  treaty,  to  declare  an  alien  capable  of 
inheriting  or  taking  property  and  holding 
the  same  within  its  borders,  as  is  declared 
by  Cal.  Civ.  Code,  §  671,  is  not  precluded 
by  U.  S.  Const.  §  art.  1,  §  10,  declaiing 
that  "no  state  shall  enter  into  any  treaty. 


alliance,  or  confederation."  Blythe  ▼.  Hinck- 
ley, 180  U.  S.  333,  21  Sup.  Ct.  Rep.  390, 

45:  557 

29.  The  location  of  a  mining  claim  by 
an  alien,  and  the  rights  following  there- 
from, are  voidable,  not  void,  and  are  free 
from  attack  by  anyone  except  the  govern- 
ment. McKinley  Creek  Min.  Co.  v.  Alaska 
United  Min.  Co.  183  U.  S.  563,  22  Sup.  Ct. 
Rep.  84,  46:  331 
Cited  In  Shea  v.  Nllima,  66  C.  C.  A.  269,  133 

Fed.    215 — Matlock   v.    Stone,   77  Ark.    199, 

91   S.    W.   563 — Stewart  v.    Gold  ft   Copper 

Co.    29   Utah,   447,   110   Am.   St.  Rep.    719, 
82  Pac.  475. 

Sditorial  notes. 

Effect  of  alienage  on  title  to  real  estate. 

6:488;  28:934 
Effect  of  alienage  on  dower.  34:  825 

Grant  or  devise. 

Rights  under  Treaty,  see  infra,  74,  92,  96. 

Alienage  of  Vendee  as  Ground  for  Rescis- 
sion of  Contract  for  Sale  of  Land,  see 
Vendor  and  Purchaser,  103. 

See  also  infra,  38;  International  Law,  41; 
Wills,  108. 

30.  An  alien  enemy  may  take  lands  by 
devise  and  hold  the  same  until  office  found. 
Fairfax  v.  Hunter,  7  Cranch,  603,  2:  453 
Cited  in  Society  for  Propagation  of  the  Gos- 
pel V.  New  Haven,  8  Wheat.  492,  5  L.  ed. 
669 — Runyan  v.  Coster,  14  Pet.  131,  10  L. 
ed.  387 — ^Taylor  v.  Benham,  5  How.  270,  12 
L.  ed.  148 — Bennett  v.  Hunter,  9  Wall. 
336,  19  L.  ed.  676— Conrad  v.  Waplea,  96 
U.  S.  289,  24  L.  ed.  724 — Union  Nat.  Bank 
V.  Matthews,  98  U.  S.  628,  25  L.  ed.  190 — 
Atlantic  ft  P.  R.  Co.  v.  Mlngus,  165  U.  8. 
432,  41  L.  ed.  778.  17  Sup.  Ct.  Rep.  348 — 
King  V.  MuUins,  171  U.  S.  417,  43  L.  ed. 
219,  18  Sup.  Ct.  Rep.  925 — Fllor  v.  United 
States,  3  Ct.  CI.  34 — Cross  v.  De  Valle,  1 
Cliff.  286,  Fed.  Cas.  No.  3.430 — Fanners' 
Loan  &  T.  Co.  v.  McKlnney,  6  McLean,  5,  Fed. 
Cas.  No.  4.667 — Schenk  v.  Peay,  Fed.  Cas.  No. 
12.451 — Shea  v.  Nlllma,  133  Fed.  216 — 
Brlgham  v.  Peter  Bent  Brlgham  Hospital, 
67  C.  C.  A.  407.  134  Fed.  527 — Etheridge  v. 
Doe,  18  Ala.  574— Harley  v.  State,  40  Ala. 
696 — Jlnkins  v.  Noel,  3  Stew.  (Ala.)  80 — 
Crutcher  v.  Herd,  4  Bush.  367 — Elmondorlf 
V.  Carmlchael,  3  Lltt.  (Ky.)  475,  14  Am. 
Dec.  86 — Perry  v.  Liquidation  Commission- 
ers, 11  Rob.  (La.)  415 — Cunningham  v. 
Browning,  1  Bland,  Ch.  308 — Fox  v.  South- 
ack,  12  Mass.  148— Kershaw  v.  Kelsey,  lOO 
Hass.  574,  1  Am.  Rep.  142,  97  Am.  Dec.  124 
— Thompson  v.  Bright.  1  Cush.  430— GHfDn 
V.  Mlxon,  38  Miss.  445 — ^Tlhhltts  v.  Ah  Tong, 
4  Mont  537,  2  Pac.  759^-Qulgley  v.  Blrdseye, 
11  Mont.  446,  28  Pac.  741— Lobdell  v.  Hall. 
3  Nev.  516 — Montgomery  v.  Dorlon,  7  N.  H. 
480 — Wadsworth  v.  Wadsworth.  12  N.  T. 
380 — Munro  v.  Merchant.  26  Barb.  401 — 
Miller  V.  Harwell,  7  N.  C.  (8  Murph.)  202 — 
Rouche  V.  Williamson,  25  N.  C.  (3  I  red.  L.) 
147— Mallett  v.  Simpson.  94  N.  C.  41 — 
Rosebaugh  v.  Saffln,  10  Ohio,  36 — Dent  v. 
Pennsylvania  R.  Co.  6  Pa.  DIst.  R.  17,  19 
Pa.  Co.  Ct.  10 — Leazure  v.  Hlllegas.  7  Serg. 
&  R.  322 — Blakely  v.  Tlsdale.  14  Rich.  Eq. 
93 — Laurens  v.  Jenney.  1  Speers,  L.  365 — 
Vaux  V.  Nesblt,  1  M'Cord,  Eq.  375 — Baker 
V.  Shy,  9  Helsk.  90 — Williams  v.  Wilson, 
Mart.  &  Y.  253 — ^Martin  v.  Snowden,  18 
Gratt.   127 — Hubbard  v.   Goodwin,   3   Lelsh« 
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512— Com.  T.  Hite,  6  Leigh,  594,  29  Am.  Dee. 
226 — Stephen  ▼.  Swann,  9  LeUh,  420. 

31.  At  common  law,  aliens  may  take  by 
the  act  of  a  party,  but  not  by  operation  of 
law;  and  they  may  convey  or  devise  to 
another,  but  such  title  is  always  liable  to 
be  devested  at  the  pleasure  of  the  sovereign 
by  office  found.  Hauenstein  v.  Lynham,  100 
U.  S.  4S3,  25:  628 
Ciiei  In  Deni   ▼.   Pennsylvania   R.   Co.   6  Pa. 

Dtot  B.   17,   19   Pa.   Co.  Ct.   10. 

32.  By  the  common  law  an  alien  can  take 
lands  by  purchase,  though  not  by  descent. 
Martin  v.   Hunter,   1   Wheat.   304,       4:  97 
Cited  In  Fox  ▼.  Soathack,  12  Mass.  148 — ^Ker- 
shaw V.  Kelsey,  100  Mass.  675,  1  Am.  Rep. 
142,  97  Am.   Dec   124. 

33.  An  alien  can  hold  a  freehold  inter- 
est in  land  until  office  found,  and  is  not 
accountable  for  rents  and  profits  received. 
Craig  V.  Leslie,  3  Wheat.  563,  4:  460 
Cited  In   Taylor  ▼.   Benham,   6   How.   270,    12 

L.  ed.  148-— Hammekln  ▼.  Clayton,  2  Woods. 
339.  Fed.  Gas.  No.  5,996 — ^Billings  v.  Aspen 
Mtn.  it  Smelting  Co.  2  C.  C.  A.  256,  10  U. 
S.  App.  1,  51  Fed.  842 — Jones  v.  Monlguc. 
29  Ark.  645 — People  ▼.  Folsom,  5  Cal.  378 
—Merle  ▼.  Mathews,  26  Cal.  477 — Justice 
Uln.  Co.  ▼.  Lee,  21  Colo.  263,  52  Am.  St. 
Rep.  216,  40  Pac.  444 — Crane  v.  Reeder, 
21  Mich.  73,  4  Am.  Rep.  430 — Shaw  v. 
Brown,  35  Miss.  815,  72  Am.  Dec.  12.3 — 
Tanx  V.  Nesblt.  1  M'Cord  Eq.  374 — McCaw 
▼.  Galbralth,  7  Rich.  L.  83 — Kennedy  v. 
Goodwin,  3  Leigh,  512. 

34.  An  alien  enemy's  title  under  a  de- 
vise in  fee  cannot,  on  the  ground  of  alienage, 
be  devested  except  by  inquest  of  office  or 
br  aome  legislative  act.  Craig  ▼.  Rad- 
ford. 3  Wheat.  594,  4:467 
DitUnouUhed  in  Wulf  ▼.  Manuel,  9  Mont.  285, 

23  Pac.  723. 

Cited  in  Shea  v.  NiUma,  188  Fed.  215 — Elmon- 
dorff  V.  Carmichael,  8  Lltt.  (Ky.)  476,  14 
Am.  Dee.  86 — Perry  v.  Liquidation  Comrs, 
11  Rob.  (La.)  415 — ^Foxt.  Southack,  12  Mass. 
148 — Kershaw  v.  Kelsey,  100  Mass.  574,  1 
Am.  Rep.  142,  97  Am.  Dec.  124— Qnigley  v. 
Blrdseye,  11  Mont.  446,  28  Pac.  741— Vaux 
V.  Nesblt,  1  M*Cord  Eq.  375 — ^Wilson  v. 
Trtamph  Consol.  MIn.  Co.  19  Utah,  74,  75 
Am.  St.  Bep.  718,  56  Pac.  800. 

35.  An  alien  may  take  real  property  by 
fmnt,  whether  from  the  state  or  a  private 
ntizen,  and  may  hold  the  same  until  his 
title  is  devested  by  an  inquest  of  office,  or 
fiome  equivalent  proceeding.  Doe  ea  dem. 
Govemeur  v.  Robertson,  11  Wheat.  332, 

6:488 
Cited  in  Taylor  v.  Benham  5  How.  270,  12  L. 
ed.  148 — Frltts  v.  Palmer,  182  U.  S.  293, 
33  L.  ed.  321,  10  Sup.  Ct.  Rep.  93 — Manuel 
V.  Wolff.  152  U.  S.  508,  38  L.  ed.  533,  14 
Bop.  Ct.  Rep.  651 — McKlnley  Creek  Mln.  Co. 
V.  Alaska  United  Min.  Co.  183  U.  S.  671, 
46  L.  ed.  335,  22  Sup.  Ct.  Rep.  84 — Farmers' 
Loan  ft  T.  Co.  v.  McKlnney,  6  McLean,  5, 
Fed.  Cas.  No.  4,667 — Billln^ss  v.  Aspen  Mln. 
ft  Smelting  Co.  3  CCA.  70,  10  U.  S.  App. 
822, 52  Fed.  251 — Bogan  v.  Edinburgh  Amer- 
ican Land  Mortg.  Co.  11  C.  C.  A.  133.  27  U. 
8.  App.  346.  63  Fed.  197 — Lone  Jack  Mln.  Co. 
V.  Hegginsoo,  27  C.  C  A.  68,  48  U.  S. 
App.  452,  82  Fed.  94— Shea  v.  Nlllma,  66  i 
€.    C.    A.    269,    133    Fed.    215 — Jlnkins    T 


Noel,  8  Stew.  (Ala.)  80 — Harley  v.  State, 
40  Ala.  696— Tldwell  v.  Chiricahua  Cattle 
Co.  5  Ariz.  861,  53  Pac.  192 — Jones  v. 
Monigue,  29  Ark.  644 — ^Justlce  Mln.  Co.  v. 
Lee,  21  Colo.  263.  52  Am.  St.  Rep.  '216, 
40  Pac.  444 — Johnson  v.  Blkins,  1  App.  D. 
C.  442 — For  v.  Southack,  12  Mass.  148 — 
Kershaw  v.  Kelsey,  100  Mass.  574,  1  Am. 
Rep.  142,  97  Am.  Dec.  124 — Crane  v.  Reed- 
er, 21  MK:h.  70.  4  Am.  Rep.  430— Tlbbltts 
▼.  Ah  Tong,  4  Mont  637,  2  Pac.  759 — Wulf 
V.  Manuel.  9  Mont.  286.  23  Pac.  723 — Wads- 
worth  V.  Wads  worth,  12  N.  Y.  380 — Belden 
V.  Wilkinson,  33  Misc.  661,  68  N.  Y.  Supp. 
205 — Jackson  ex  dem  Smith  v.  Adams.  7 
Wend.  368 — Davidson  College  v.  Chambers, 
56  N.  C.  (3  Jones,  Eq.)  261 — Hubbard  v. 
Goodwin,  8  Leigh,  512. 

36.  Until  office  found,  an  alien  is  compe- 
tent to  hold  land  against  third  persons.  No 
one  has  a  right  to  complain  in  a  collateral 
proceeding,  if  the  sovereign  does  not  enforce 
his  prerogative.  Osterman  v.  Baldwin,  6 
Wall.  116,  18:  730 
Phillips  V.  Moore,  100  U.  S.  208,  25:  603 
Cited  In  Hanrlck  v.  Patrick,  119  U.  S.  109,  30 

L.  ed.  404,  7  Sup.  Ct.  Rep.  147 — Frltts  v. 
Palmer.  132  U.  8.  293,  33  L.  ed.  321,  10 
Sup.  Ct.  Rep.  93 — Hamilton  v.  Brown,  181 
U.  S.  275,  40  L.  ed.  699^16  Sup.  Ct.  Rep. 
585 — Hammekln  v.  Clayton,  2  Woods,  340, 
Fed.  Cas.  No.  5,996 — Billings  v.  Aspen  Mln. 
ft  Smelting  Co.  2  C.  C.  A.  256,  10  U.  S. 
App.  1,  61  Fed.  343 — Kircher  v.  Murray, 
54  Fed.  621— Shea  v.  Nlllma,  133  Fed.  215 — 
Johnson  v.  Elkins,  1  App.  D.  C.  442 — Prince- 
ton Min.  Co.  V.  First  Nat.  Bank,  7  Mont. 
539,  19  Pac.  210 — Qulgley  v.  Blrdseye,  11 
Mont.  446,  28  Pac.  741 — Hughes  v.  Jones, 
116  N.  Y.  75,  5  L.R.A.  635,  15  Am.  St.  Rep. 
886,  22  N.  E.  446 — Andrews  v.  Spear,  48 
Tex.  579 — Hanrlck  v.  Hanrlck,  54  Tex.  113 — 
Baker  v.  Westcott,  73  Tex.  134,  11  S.  W. 
157 — Gray  v.  KaufTman,  82  Tex.  67,  17  S. 
W.  513 — Williams  v.  Bennett,  1  Tex.  Civ. 
App.  506,   20  8.   W.   856— Strickley  v.   Hill, 

22  Utah,  266,  83  Am.  St.  Rep.  786,  62  Pac. 
893— Oregon  Mortg.  Co.  v.  Carstens,  16 
Wash.  170,  85  L.R.A.  843,  47  Pac.  421. 

37.  An  alien  may  take  by  deed  or  devise, 

and  hold  against  any  one  but  the  sovereign 

until   office   found.    Cross   v.   Del   Valle,    1 

Wall.  5,  17:  515 

Distinguished  in  Wnlf  v.  Manuel,  9  Mont.  284, 

23  Pac.  723. 

Cited  in  Osterman  v.  Baldwin,  6  Wall.  122,  18 
L.  ed.  732 — Fritts  v.  Palmer,  132  U.  S. 
293,  33  L.  ed.  321,  10  Sup.  Ct.  Rep.  93 — 
Billings  V.  Aspen  Min.  &  Smelting  Co.  2 
C.  C.  A.  256,  10  U.  S.  App.  1.  51  Fed.  342— 
Bogan  V.  Edinburgh  American  Land  Mortg. 
Co.  11  C.  C.  A.  133,  27  U.  S.  App.  346,  63 
Fed.  197 — ^Johnson  v.  Elkins,  1  App.  D.  C. 
441 — Wunderle  v.  Wunderle,  144  111.  64, 
19  L.R.A.  88,  83  N.  B.  195 — Qulgley  v. 
Blrdseye,  11  Mont.  446,  28  Pac.  741 — Lene- 
han  V.  Spaulding,  67  Vt.  122 — Oregon  Mortg. 
Co.  V.  Carstens,  16  Wash.  170,  35  L.R.A. 
843,  47  Pac.  421. 

37a.  An  alien  friend  can  convey  his  lands 
situate  in  a  foreign  government.  White  v. 
Burnley,    20    How.    235,  15:  886 

Cited  In  Cook  v.  Burnley   (Cook  v.  Porter)    11 

Wall.   667,    20   L.   ed.    30 — Burbank   v.    Con- 

rad,   96   U.   S.   299,   24   L.   ed.   726— Kilpat- 

rick  V.  Sisneros,  23  Tex.  126. 
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Descent. 

Rights  under  Laws  of  Particular  States, 

see  infra,  III.  b,   2. 
•Rights  under  Law  of  Foreign  Country, 

see  infra,  67,  69. 
Rights   under   Treaties,   see   infra,    85, 

92-95. 
Claims  against  Government,  see  Claims, 

251. 
See  also  supra,  5,  6,  10,  11,  32,  34; 

Citissens,  49. 

38.  An  alien  may  take  an  estate  in  lands 
by  the  act  of  the  parties,  as  by  purchase, 
but  he  cannot  take  by  the  act  of  the  law, 
as  by  dcMcent.  Fairfax  v.  Hunter,  7  Cranch, 
603,  3: 453 
Orr  Y.  Hodgson,  4  Wheat.  453,  4:  613 
Distinguished  In  Shanks  ▼.  Hupont,  8  Pet.  268, 

7  L.  ed.  672 — Morris  y.  United  States,  174 
U.  S.  229,  43  L.  ed.  968,  19  Sap.  Ct.  Rep. 
649. 

Cited  in  McKlnney  t.  Sayiego,  18  How.  288, 
16  L.  ed.  367 — Hanensteln  y.  Lynham,  100 
U.  S.  484,  26  L.  ed.  629 — Sullivan  v.  Bur- 
nett, 105  U.  S.  838,  26  L.  ed.  1126— Han- 
rick  v.  Patrick,  119  U.  S.  166,  80  L.  ed. 
403,  7  Sup.  Ct  Rep.  147 — Jones  v.  Monl- 
gue,  29  Ark.  646 — Wunderle  v.  Wunderle, 
144  111.  64,  10  L.R.A.  86,  S3  N.  B.  196— 
Guyer  v.  Smith,  22  Md.  247,  86  Am.  Dec. 
660 — Slater  v.  Mason,  16  Pick.  349 — Crane 
V.  Reeder,  21  Mich.  73,  4  Am.  Rep.  430 — 
Heirn  v.  Bridault,  37  Miss.  229 — ^Pembroke  v. 
Huston,  180  Mo.  638,  79  S.  W.  470— Wulf 
V.  Manuel,  9  Mont.  286,  23  Pae.  723 — Yeo 
V.  Mercereau,  18  N.  J.  L.  397 — O'Hanlin  v. 
Den,  20  N.  J.  L.  44 — ^McLean  v.  Swanton, 
13  N.  Y.  639 — Munro  v.  Merchant,  28  N.  Y. 
36 — People  v.  Conklln,  2  Hill.  69 — Orser  v. 
Hoag,  3  Hill.  82 — Renner  v.  MuIIer,  67 
How.  Pr.  232 — Jackson  ex  dem.  Smith  v. 
Adams,  7  Wend.  368 — Priest  v.  Cummings, 
20  Wend.  367— Miller  v.  Harwell,  7  N.  C. 
(3  Murph.)  206 — Halgh  v.  Halgh,  9  R.  I. 
29 — Snider  v.  Robertson,  9  S.  C.  N.  S. 
226 — Ex  parte  Dupont,  Harp.  Eq.  12 — ^Vaux 
V.  Nesblt,  1  M'Cord.  Bq.  375 — McCIenaghan 
V.  McCIenaghan,  1  Strobh.  Bq.  322,  47  Am. 
Dec.  632 — Hardy  v.  De  Leon,  6  Tex.  240 — 
House  of  Mercy  v.  Davidson,  90  7ex.  634. 
39  S.  W.  924 — Sands  v.  Lynham,  27  Gratt. 
297,  21  Am.  Rep.  348. 

39.  The  right  of  inheritance  is  not  a  nat- 
ural and  perfect  right,  but  has  its  origin  in, 
and  is  modified  by,  the  laws  of  society  in  the 
exercise  of  the  right  of  territorial  jurisdic- 
diction.    Dawson  v.  Godfrey,  4  Cranch,  321, 

2:634 
Cited  in   Wunderle  v.  Wunderle,   144   III.   68, 
19  L.R.A.  87,  33  N.  B.  196 — Crane  v.  Reed- 
er, 21  Mich.  68,  4  Am.  Rep.  430. 

40.  The  right  to  inherit  depends  upon  the 
existing  state  of  allegiance  at  the  time  of 
the  descent  cast.  Inglis  v.  Sailor's  Snug 
Harbor,  3  Pet  99,  7:  617 

41.  An  alien  has  no  inheritable  blood,  and 
can  neither  take  lands  himself  by  descent, 
or  transmit  land  from  himself  to  others 
by  descent.     Levy  v.  M*Cartee,  6  Pet.  102, 

8:334 

41a.  British  subjects  bom  before  the  Rev- 
olution are  equally  '  incapable,  with  those 
bom  after,  of  inheriting  or  transmitting  the 


inheritance  of  lands  in  this  country.  Blight 
V.  Rochester,  7  Wheat.  535,  5:  516 

Cited  in  Inglis  v.  Sailor*^  Snug  Harbor,  3  Pet. 

122,  7  L.  ed.  626 — Fox  v.  Southack,  12  Maas. 

140 — Montgomery  v.  Dorion,  7  N.  H.  480 — 

Orser  v.  Hoag,  3  Hill.  82. 

42.  Where  a  person  dies  leaving  issue  who 
are  aliens,  the  latter  are  not  deemed  his 
heirs  in  law;  but  the  estate  descends  to  the 
next  of  kin  who  have  an  inheritable  blood, 
in  the  same  manner  as  if  no  such  alien 
issue  were  in  existence.  Orr  v.  Hodgson,  4 
Wheat.  453,  4:  6ia 
Cited  in  Smith  v.  Zaner,  4  Ala.   106 — Fox   ▼. 

Southack,  12  Mass.  148 — Crane  v.  Reeder, 
21  Mich.  68,  4  Am.  Rep.  480 — ^Thomas  ▼. 
Thomas,  64  Neb.  589,  90  N.  W.  630 — Orser 
V.  Hoag,  8  Hill.  82,  18  Am.  Dec.  543 — Jack- 
son ex  dem.  Doran  v.  Green,  7  Wend.  340 — 
Jackson  ex  dem.  Smith  v.  Adams,  7  Wend. 
868 — Hardy  v.  DeLeon,  6  Tex.  242. 

43.  By  the  common  law,  in  all  cases  of 
mediate  descents,  if  any  mediate  ancestor 
through  whom  the  party  makes  his  pedigree 
as  heir  is  an  alien,  that  is  a  bar  to  his  title 
as    heir.     Levy   t.   M'Cartee,    6    Pet    102, 

8:834 

Cited  in  United  States  v.  Wong  Kim  Ark,  109 

U.  S.  662,  42  L.  ed.  895,  18  Sup.  Ct.  Rep.  466 

—Re  Fair,   132  Cal.  534,  84  Am.  St.  Rep. 

70,  60  Pac.  442. 

44.  Citizens  of  France  can  take  land  in 
the  District  of  Columbia  by  descent  from 
citizens  of  the  United  States.  De  Geofrc^ 
V.  Riggs  (Geofroy  v.  Riggs)  133  U.  S.  258, 
10  Sup.  Ct.  Rep.  295,  33:  642 

~  Editorial  note. 

[Right  of  aliens  to  inherit. 

177.] 


81  LJELA. 


2,  Under  JDatoa  of  Particular  States 

Retroactive  Effect  of  Statute,  see  Statu^s^ 

553,  567. 
See  also  supra,  28. 

45.  The  power  of  aliens  to  hold  real  es- 
tate is  regulated  by  the  laws  of  the  state, 
except  in  so  far  as  it  may  be  affected  by 
treaties  with  foreign  countries.  Chirac  ▼. 
Chirac,  2  Wheat.  259,  4:  234 
Cited  in  BIythe  v.  Hinckley,  180  U.  S.  841,  45 

L.  ed.  562,  21  Sup.  Ct.  Rep.  390 — Doehrel 
V.  Hillmer,  102  Iowa,  172,  71  N.  W.  204 — 
Kershaw  v.  Kelsej,  100  Mass.  574,  1  Am. 
Rep.  142,  97  Am.  Dec.  124 — McCIenaghan  v. 
McCIenaghan,  1  Strobh.  Eq.  304,  47  Am. 
Dec.  532 — Hardy  v.  DeLeon,  6  Tex.  240. 

46.  The  condition  upon  which  real  estate 
may  be  held  by  aliens  is  a  matter  resting 
entirely  with  the  state  legislature.  Beard 
V.  Rowan,  9  Pet.  301,  9:  135 
Cited  in  Blythe  v.  Hinckley,  127  Cal.  436,  69 

Pac.  787. 

47.  The  possessory  right  of  an  alien  to  a 
cattle  range  on  the  public  lands  constitutes 
a  property  right  of  value,  where  the  Consti- 
tution of  the  sthte  invests  foreigners  who 
are  bona  fide  residents  of  the  state  with  the 
same  rights  in  respect  to  the  possession  and 
enjoyment  of  property  as  native-born  citi* 
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zenB.    Griffith  y.  €k>dey,  113  U.  S.  89,  5 
Suik  Ct  Bep.  383,  28:  934 

48.  The  failure  of  a  state  to  fix  a  period 
of  limitation  does  not  destroy  the  rights 
of  citizens  of  Switzerland  under  the  treaty 
of  1850,  as  heirs  of  a  citizen  of  that  country 
who  dies  intestate  in  Virginia,  leaving  real 
estate  there,  to  sell  the  property  and  to 
withdraw  and  export  the  proc^ds,  although 
the  treaty  provides  that  such  time  shall  be 
allowed  for  the  exercise  of  this  right  as  the 
laH-s  of  the  state  will  permit.  Hauen- 
stein  V.  Lynham,  100  U.  S.  483,  25:  628 
Cited  In  Wieland  v.  Renner,  65  How.  Pr.  247 — 

Ireland  v.  Mackintosh,  22  Utah,  808,  61 
901. 


Editorial  notes. 

[Effect  of  state  Constitutions  and  stat- 
utes on  question  of  inheritance  by  or  from 
an  alien.     31  LJtJl.  85. 

Effect  of  state  Constitutions  and  statutes 
Qo  inheritance  through  an  alien.  81  JmRJl. 
146.] 


See  also  infra,  97. 

40.  Under  the  laws  of  Georgia  the  rights 
of  foreign  heirs  are  to  be  regarded  eqtuilly 
as  those  of  domestic  heirs.  M'Leam  v. 
Wallace,    10   Pet.   625,  9:559 


50.  A  law  providing  that  anv  alien,  other 
than  alien  enemies,  who  shall  have  actually 
resided  within  the  commonwealth  two  years, 
ihall,  during  the  continuance  of  his  resi- 
deoee  therein  after  that  period,  be  enabled 
to  hold  lands,  extends  merely  to  the  right 
to  hold  real  estate,  and  is  not  an  attempt  to 
naturalize  aliens.  Beard  v.  Rowan,  9  Pet. 
301,  9:  135 

Maryland. 

51.  The  Maryland  statute  of  Becember  19, 
1791,  regulating  the  right  of  an  alien  to 
take  property  within  the  state,  construed. 
Spratt  V.  Spratt,  4  Pet..  393,  7:  897 
Cittd  In   Kershaw   v.   Kelsey,   100   Mass.   574, 

1  Abl  Bep.  142,  97  Am.  Dec.  124. 

52.  Where  land  in  the  District  of  Colum- 
bia was  purchased  by  a  foreigner  before 
naturalization,  it  might  be  transmitted  un- 
der the  ^laryland  act  of  1791  to  his  rela- 
tiofis  who  we're  foreigners;  and  the  capacity 
io  to  transmit  is  not  affected  by  his  becom- 
ing a  citizen.  It  passes  to  his  heirs  as  if 
be  had  remained  a  foreigner.  Spratt  v. 
Spratt,  1  Pet.  343,  7:  171 
CiUd  in    Spratt   v.   Spratt,   4   Pet.   409,    7   L. 

ed.  902 — Hogan  v.  Kurts,  94  U.  8.  777,  24 
L.  ed.  319 — Matthew  ▼.  Rae,  8  Cranch,  C. 
0.  «99,  Fed.  Cas.  No.  9,284 — Jest  ▼.  Jest, 
1  Mackey,  492 — Kershaw  v.  Kelaey,  100 
Uam.  674,  1  Am.  Rep.  142,  97  Am.  Dec. 
124. 

53.  The  act  of  the  legislature  of  Mary- 
land, providing  for  the  holding  of  lands  by 
"foretgners,"  applies  only  to  those  who  could 
Dot  take  lands  without  its  provisions,  and 
i»t  to  foreign-bom  persons  who  have  be- 
eome  citizens.     Spratt  v.  Spratt,  1  Pet.  343, 

7:  171 

Cited  Id  Oofroy  v.   Riggs,   133  U.  8.  266,  33 

L.  cd.    644,    10    Sup.    Ct.    Rep.    296 — Dixon 


V.  Walker,  2  Hayw.  &  H.  817,  Fed.  Cas.  No. 
18,291 — De  Geoffrey  v.  Rlggs,  7  Mackey, 
341 — ^Pierce  v.  Jacobs,  7  Mackey,  601 — Den 
ex  dem.  Colgan  v.  McKeon,  24  N.  J.  L.  578. 

54.  The  disability  of  an  alien  to  inherit 
from  a  citizen  of  this  country  is  not  re- 
moved by  Maryland  statute  of  December 
19,  1791,  providing  that  any  foreigner 
might,  by  deed  or  will  thereafter  made,  take 
lands  within  the  state  in  the  same  manner 
as  if  he  were  a  citizen,  and  the  same  lands 
may  be  inherited  by  his  heirs  as  if  they 
were  citizens.    Spratt  v.  Spratt,  4  Pet.  393, 

7:  897 

Cited  In  Oeofroy  v.  Rlggs,  133  U.  S.  266,  33 

L.  ed.   644,   10   Sap.   Ct.   Rep.   295— Jost  v. 

Jost,  1  Mackey,  492 — ^De  Geoffrey  v.  Rlggs, 

7  Mackey,  841. 

55.  Land  purchased  by  an  alien  at  an 
auction  whicn  took  place  under  orders  of  a 
court,  by  the  terms  of  which  title  was  de- 
pendent upon  payment  of  the  instalments 
and  upon  confirmation  by  and  the  final  de- 
cree of  the  court,  before  which  time  such 
alien  became  a  citizen  of  the  United  States, 
was  never  held  by  him  as  an  alien,  so  as  to 
entitle  his  alien  heirs  to  inherit  imder  the 
enabling  act  of  Maryland  of  1791.  Spratt 
V.  Spratt»  4  Pet.  393,  7:897 

Missouri. 

56.  The  Missouri  act  of  1855  declared 
that  an  alien  who  did  not  reside  in  Mis- 
souri or  in  this  country  with  an  intention 
to  become  a  citizen  of  the  United  States, 
and  who  could  not  therefore  inherit,  might, 
within  a  limited  period,  sell  and  convey 
to  one  who  could  take  and  hold.  Sullivan 
V.  Burnett,  105  U.  S.  334,  26:  1124 

57.  The  law  of  Missouri  of  1872  con- 
ferred the  same  capacity  of  acquiring,  hold- 
ing, and  alienating  real  estate  as  is  enjoyed 
by  citizens,  upon  aliens  residing  in  this 
country  who  had  made  a  declaration  of 
intention  to  become  citizens,  and  upon  those, 
whether  they  had  made  such  declaration 
or  not,  who  resided  in  that  state.  Sullivan 
V.  Burnett,  105  U.  S.  334,  26:  1124 

New  York. 

58.  Under  the  laws  of  New  York,  one  citi- 
zen of  the  state  cannot  inherit  in  the  collat- 
eral line  to  the  other,  when  he  must  make 
his  pedigree  or  title  through  a  deceased 
alien  ancestor.  Levy  v.  M'Cartee,  6  Pet. 
102,  8:  334 
Cited  In   Blythe  v.  Hinckley,   180  U.   8.   841, 

45  L.  ed.  562,  21  8np.  Ct.  Rep.  390 — Beavan 
V.  Went.  165  111.  600,  81  L.R.A.  103.  41 
N.  E.  91 — McGregor  v.  Comstock,  3  N.  Y. 
414 — ^McLean  v.  Swanton,  13  N.  Y.  539 — 
Jackson  ex  dem.  fitz  Simmons  v.  Fits  Sim- 
mons, 10  Wend.  12 — People  v.  Irvin,  21 
Wend.  180 — Descottea  v.  Talvande,  2  Mc- 
MuU.  L.  805— Garland  v.  Harrison,  8  Lei^h. 
394. 

Texas. 

See  also  infra,  70. 

59.  The  Constitution  of  Texas  of  1836 
provided  that  Congress  should  legislate  to 
give  alien  heirs  a  reasonable  time  to  take 
possession    and   dispose   of   an    inheritance, 
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and  the  time  as  established  by  statute  is 
nine  years.  MdBjnney  ▼.  Saviego,  18  How. 
235,  15:  365 

Cited  in  Sabrlego  ▼.  White,  80  Tez.  588. 

60.  The  Constitution  of  Texas  of  1836 
provided  that  Congress  should  legislate  to 
give  alien  heirs  a  reasonable  time  to  take 
possession  and  dispose  of  an  inheritance; 
but  neither  its  Constitution  or  laws  pro- 
vided that  an  alien  could  transmit  land  by 
descent  to  an  alien  heir.  McKinney  v. 
Saviego,  18  How.  235,  15:  365 
Cited   in    Airhart   ▼.    Massleu,    98    U.    S.    496, 

25  L.  ed.  215 — Kircher  v.  Marray,  54  Fed. 
621. 

61.  The  Texas  act  of  1854  giving  aliens 
the  same  rights  as  the  laws  of  their  country 
gave  citizens  of  the  United  States  did  not 
repeal  the  act  of  1848  giving  an  alien  nine 
years  after  descent  or  devise  of  land  to  him 
in  which  to  sell  it  or  become  a  citizen.  Han- 
rick  v.  Patrick,  119  U.  S.  156,  7  Sup.  Ct. 
Rep.  147,  30:  396 

62.  In  1836,  a  citizen  of  the  United  States 
could  not  inherit  land  in  Texas  from  one 
who  was  also  a  citizen  of,  and  a  resident 
in,  the  United  States.  League  v.  Egery, 
24  How.  264,  16:655 

63.  In  Texas,  no  effect  can  be  given  to  the 
plea  of  alienage  until  some  law  is  passed  on 
the  subject,  or  some  proceeding  on  the  part 
of  the  government  devesting  the  estate  for 
alienage.     Jones  v.  McMasters,  20  How.  8, 

15:  805 
Cited  in  Airhart  t.  Massieu,  98  U.  S.  500,  25 
L.  ed.  216 — Hamilton  ▼.  Brown,  161  U.  S. 
264,  40  L.  ed.  696,  16  Sup.  Ct.  Rep.  685 — 
Lyons  v.  State,  67  Cal.  382,  7  Pac.  763 — 
Kllpatrick  v.  Slsneros,  23  Tex.  125— Ortis 
T.   De   Benavides,  61  Tex.   63. 

64.  A  citizen  of  the  United  States,  who 
purchased  lands  in  Texas  while  it  was  an 
independent  republic,  upon  the  admission 
of  Texas  into  the  Union  had  a  perfect  title. 
His  status  became  that  of  a  person  natural- 
ized; and  that  naturalization  had  a  retro- 
active effect  so  as  to  be  deemed  a  waiver 
of  all  liability  to  forfeiture,  and  a  confir- 
mation of  his  former  title.  Osterman  v. 
Baldwin,  6  Wall.  116,  18:  730 
Cited  in  Manuel  v.  Wulff,  152  U.   6.  511,   38 

L.  ed.  534,  14  Sup.  Ct.  Rep.  651— Vallejos 
v.  United  States,  35  Ct.  CI.  493— Hammekln 
V.  Clayton,  2  Woods,  840.  Fed.  Cas.  No. 
6,996 — Bogan  v.  Edinburgh  American  Land 
Mortg.  Co.  11  C.  C.  A.  183,  27  U.  S.  App. 
846,  63  Fed.  197 — ^Lone  Jack  Min.  Co.  v. 
Megginson,  27  C.  C.  A.  68,  48  U.  8.  App. 
452,  82  Fed.  94 — Pembroke  v.  Huston,  180 
Mo.  639,  79  8.  W.  470 — Wulf  ▼.  Manuel,  9 
Mont.  285,  23  Pac.  723 — State  v.  Carlson, 
40  Or.  667,  67  Pac.  516 — ^Hanrick  v.  Hanrick, 
64  Tex.  113 — Wilson  v.  Triumph  Consol. 
Mln.  Co.  19  Utah,  78,  76  Am.  St.  Bep. 
718,   56  Pac.   800. 

65.  A  sale  of  lands  in  Texas  before  its 
separation  from  Mexico,  by  a  citizen  to  a 
nonresident  alien,  passed  the  title  to  the 
latter,  who  thereby  acquired  a  defeasible 
estate  in  them,  which  he  could  hold  until  de- 
privpd  thereof  bv  the  sunreme  autboritv. 
Phillips  Y.  Moore,  100  U.  S.  208,      25:  603 


Vermont. 

See  also  infra,  100. 

66.  Where  British  subjects  take  th«  bene- 
fit of  a  statute  remedy  to  recover  their 
right  to  land,  they  must  take  the  remedy 
with  all  the  statute  restrictions;  and,  by 
the  law  of  Vermont,  they  cannot  recover 
mesne  profits;  they  have  no  privileges  by 
treaty  in  this  particular  beyond  those  of 
citizens.  Society  for  Propagation  of  Gospel 
V.   Pawlet,   4   Pet.   480,  7:  927 

8.  Under  Laws  of  Foreign  Countries. 

67.  The  removal  of  the  common-law  dis- 
ability to  claim  title  through  an  alien  an- 
cestor, made  by  11  &  12  Wm.  III.  chap.  6, 
does  not  inure  to  the  benefit  of  one  claiming 
through  a  living  alien  ancestor,  so  as  to 
create  a  title  by  heirship  where  none  would 
exist  at  the  common  law  if  the  ancestor 
were  a  natural-bom  citizen.  M*Creery  v. 
Somerville,  9  Wheat.  354,  6:  109 
Distinguished    In     Sullivan    v.    Burnett,     105 

U.  8.  340,  26  L.  ed.  1126. 

Cited  in  Levy  v.  M'Cartee,  6  Pet.  115,  8  L. 
ed.  339 — ^McKinney  v.  .Saviego,  18  How. 
239,  15  L.  ed.  367 — United  States  v.  Wong 
Kim  Ark,  169  U.  S.  661,  42  L.  ed.  895,  18 
Sup.  Ct.  Rep.  456 — Bartlett  v.  Morris,  9 
Port.  (Ala.)  271 — Purenes  ▼.  Mlckelson,  80 
Iowa,  512,  33  N.  W.  416 — McLean  v.  Swan- 
ton,  IS  N.  Y.  539 — Wright  v.  Methodist 
Episcopal  Church,  Hoffm.  Ch.  266 — Renner 
▼.  Mt)ller,  57  How.  Pr.  243 — Lynch  v.  Clarke. 
1  Sandf.  Ch.  670 — Jackson  ex  dem.  Doran 
V.  Green,  7  Wend.  840. 

68.  "Removal"  to  work  a  forfeiture  luder 
the  Mexican  colonization  laws,  and  devesti- 
ture  of  title  without  judicial  inquiry,  is  a 
removal  out  of  the  Republic  of  Mexico  and 
settlement  in  a  foreign  country.  Jones  v. 
McMasters,  20  How.  8,  15:  805 

69.  By  the  laws  of  Mexico,  heirs,  being 
aliens,  cannot  inherit  an  estate.  This  law 
of  descent  is  applicable  to  the  landed  prop- 
erty of  Texas  prior  to  its  separation  from 
Mexico;  and  citizens  of  the  United  States 
cannot  inherit  from  a  brother  who  was  a 
naturalized  Mexican,  upon  his  death  in 
Texas  in  June,  1835.  Middleton  v.  McGrew, 
23  How.  45,  16:403 
Cited   in   Hanrick  v.   Patrick,   119  U.   S.    170, 

80  L.  ed.  404,  7  Sup.  Ct.  Rep.  147 — Kirch- 
er V.  Murray,  54  Fed.  621. 

70.  The  defeasible  title  of  a  British  sub- 
ject in  Texas,  under  the  act  of  1848,  became 
indefeasible  by  virtue  of  the  act  of  1854, 
upon  the  passage  of  the  English  act  of  1870 
giving  aliens  a  right  to  hold  real  property 
in  Great  Britain.  Hanrick  v.  Patrick,  119 
U.  S.  156,  7  Sup.  Ct.  Rep.  147,  30:  396 
Cited   In    Kircher   v.    Murray,    54    Fed.    621 — 

BIythe  v.  Hinckley,  127  Cal.  436,  59  Pac. 
787— Hanrick  v.  Gurley.  93  Tex.  467,  54 
S.  W.  347. 

4.  Effect  of  Treaties. 

First  Raising  on  Appeal  Denial  of  Rights 
under  Treaty,  see  Appeal  and  Error, 
4569. 
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P^esenration  of  Private  Rights  under 
Treaty,  on  Cession,  Conquest,  or  Change 
in  Government,  see  International  Law, 
68-78. 

Power  to  Regulate  Descent  to  Aliens  by 
Treaty,  see  United  States,  33. 

Stt  also  supra,  45,  48. 

71.  The  disability  of  an  alien  to  hold 
property  in  the  United  States  may  be  re- 
moved by  treaty.  Orr  ▼.  Hodgson,  4  Wheat. 
453.  4:  613 
Cited  in  Harley  t.  State,  40  Ala.  696 — Wun- 

derle  ▼.  Wunderle,  144  111.  64,  19  L.R.A.  85, 
33  N.  E.  195— Trimble  t.  Harrison,  1  B. 
MoQ.  143 — Ford  y.  Hosman,  7  Rich.  L.  166. 

72.  Title  to  real  property  acquired  by  an 
alien  whOe  a  treaty  permitting  him  to  hold 
liods  in  the  United  States  was  in  force  is 
not  impaired  by  the  repeal  of  such  treaty 
after  he  has  become  a  naturalized  citizen  of 
the  United  States.  Chirac  v.  Chirac,  2 
Wheat.  259,  4:  234 

73.  A  stipulation  in  a  treaty  that  the  in- 
babitants  of  the  ceded  territory  shall  be 
'admitted  to  all  the  rights,  advantages,  and 
inmmnities  of  citizens  of  the  United  States" 
seeurea  inriolably  their  property  rights, 
vhieh  include  an  inchoate  title  to  lands. 
Delaasus  V.  United  States,  9  Pet.  117,  9:71 
died  in  Uvingston  y.   Story,   11   Pet.   894,  9 

L  ed.  763 — Strother  y.  Lucas,  12  Pet.  439, 
ft  U  ed.  1148 — Ainca  y.   New  Mexico  &  A. 

B.  Co.  175  U.  8.  79,  44  L.  ed.  80,  20  Sup. 
Ct.  Rep.  28 — Bmblen  y.  Lincoln  Land  Co.  94 
Fed.  715 — Emblen  y.  Lincoln  Land  Co.  42  C. 

C.  A  503,  102  Fed.  563 — ^Teschemacher  y. 
TbompMn,  18  Cal.  24,  59  Am.  Dec.  151 — 
Mintnrn  y.  B rower,  24  Cal.  660 — Button  y. 
Frisble.  37  Cal.  497— Estes  Park  Toll  Road 
Co.  ▼.  Edwards,  8  Colo.  App.  78,  32  Pac. 
549--Whitne7  ▼-  Friable,  6  D.  C.  269 — Hatch 
▼.  Dunn.  11  Tex.  715. 

74.  The  case  of  a  citizen  or  subject  of  the 
Tespective  countries  residing  at  home,  and 
<fispo3ing  of  property  there  in  favor  of  a 
citizen  or  subject  of  the  other,  is  not  em- 
^ntid  in  the  article  of  the  treaty  which 
provides  that  citizens  or  subjects  of  either 
t^xintry  shall  have  power  to  dispose  of  their 
pcTMnal  property  within  the  States  of  the 
other,  by  testament,  and  their  legatees  may 
*ake,  paying  only  such  duties  as  the  in- 
^Utants  of  the  country  where  the  property 
lies  are  liable  to  pay  in  such  cases.  Freder- 
i-bon  y.  Louisiana,  23  How.  445,  16:  577 
Ciifltf  in  Opel   y.    Shoup,    100   Iowa.   421.    37 

LR.A.  680,  69  N.  W.  560 — Rixner's  Succes- 
>ioB.  48  La.  Ann.  562,  32  L.B.A.  188,  19 
So.  597. 

Editorial  note. 

[Effect  of  treaty  on  alien's  right  to 
n'ai'rit    32  L.RJI.  177.] 

Treaties  with  England. 

£ffect  of  Treaty  on  Alienage,  see  supra, 

See  also  supra,  17,  66;  infra,  102. 

^  75.  A  defeasible  title,  liable  to  be  devested 
*7  office  found  or  some  legislative  act 
♦qiiivalent  thereto,  vested  in  a  British-bom 
subject  who  has  never  become  a  citizen,  is 
<%inp]etely  protected  and  confirmed  by  the 


treaty  between  the  United  States  and  Great 
Britain.     Craig  v.  Radford,  3  Wheat.  594, 

4:467 

Oited  in  Pollard  v.  Kibbe,  14  Pet  412,  10  L.  ed. 

519 — Foiger    v.    The    Robert    G.    Shaw,    2 

Woodb.  &  M.  546,  Fed.  Cas.  No.  4,899 — Crane 

v.  Reeder,  21  Mich.  66,  4  Am.  Rep.  430. 

76-77.  The  treaty  of  peace  of  1783,  be- 
tween the  United  States  and  Great  Britain, 
completely  protected  the  titles  of  British 
subjects  to  lands  in  the  United  States  which 
would  have  been  liable  to  forfeiture  by 
escheat  for  the  defect  of  alienage.  Orr  v. 
Hodgson,  4  Wheat.  453,  4:  613 

Fairfax  v.  Himter,  7  Cranch,  603,  3:  453 
Cited  in  Craig  y.  Radford,  3  Wheat.  599,  4  L. 
ed.  469 — Society  for  Propagation  of  Gospel 
v.  New  Haven,  8  Wheat.  489,  5  L.  ed.  668 — 
Hughes  v.  Eklwards,  9  Wheat.  496,  6  L.  ed. 
144 — Pollard  y.  Kibbe,  14  Pet.  412,  10  L.  ed. 
519 — ^Hanenstein  v.  Lrnham,  100  U.  S.  489, 
25  L.  ed.  630 — ^Re  Tiburclo  Parrott,  6  Sawy. 
371,  1  Fed.  503 — Wunderle  v.  Wunderle,  144 
HI.  54,  19  L.R.A.  85,  33  N.  B.  195— Opel  y. 
Shoup,  100  Iowa,  424.  87  L.R.A.  587,  69 
N.  W.  560 — Cammtngton  v.  Springfield,  2 
Pick.  397 — Watson  v.  Donnelly,  28  Barb. 
657 — Brown  v.  Sprague,  6  Denio,  549 — Greg- 
orie  v.  Bulow,  Rich.  Eq.  Cas.  245 — Stephen 
v.  Swann,  9  Leigh.  414. 

78.  The  property  of  British  corporations 
in  this  country  is  protected  by  the  6th  article 
of  the  treaty  of  peace  of  1783,  in  the  same 
manner  as  that  of  natural  persons.  Society 
for  Propagation  of  Gospel  v.  New  Haven,  8 
Wheat.  464,  5:  662 
OUed  in  Pollard  v.  Kibbe,  14  Pet.  413,  10  L. 

ed.  519 — People  er  rel.  Atty.  Gen.  y.  Gerke, 

5  Cal.  882 — Brown  v.  Sprague,  5  Den.  549. 

79.  In  order  that  a  British  subject  may 
hold  lands  under  the  treaty  of  1794,  it  is 
not  necessary  that  he  should  show  an  actual 
possession  or  seisin,  but  only  that  the  title 
was  in  him  at  the  time  the  treaty  was 
made.      Harden   v.   Fisher,   1   Wheat.    300, 

4:96 

Oited  In  Orr  v.  Hodgson,  4  Wheat.  464,  4  L. 

ed:  616 — Hughes  v.  Edwards,  9  Wheat.  496, 

6  L.  ed.  144— Pollard  v.  Kibbe,  14  Pet.  413, 
10  L.  ed.  519 — Munro  v.  Merchant,  28  N. 
Y.  86-^rser  v.  Hoag,  8  Hill.  86. 

80.  G.  C.,  bom  in  New  York,  went  to 
England  in  1738,  being  seised  of  land  in 
New  York.  On  the  30th  of  November,  1776, 
in  England,  he  devised  the  same  to  the  de- 
fendant and  E.  C.  as  tenants  in  common, 
and  died  so  seised  on  the  10th  of  December, 
1776.  The  defendant  and  E.  C.  having  en- 
tered, E.  C.,  on  the  3d  of  December,  1791, 
sold  to  defendant  his  interest.  The  de- 
fendant and  E.  G.  were  both  born  in  Eng- 
land before  the  Revolution,  March  22,  1791, 
New  York  passed  an  act  enabling  defendant 
to  purchase  lands,  and  to  hold  all  other 
lands  which  he  might  then  be  entitled  to 
within  the  state  by  purchase  or  descent. 
The  treaty  between  the  United  States  and 
Great  BriUin  of  1794  provided  that  British 
subjects  who  then  held  lands  in  the  United 
States  should  continue  to  hold  them,  and 
might  grant,  sell,  or  devise  the  same.  The 
defendant,  at  the  time  of  the  action  brought, 
still  continued  to  be  a  British  subject.  Held, 
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that  he  was  entitled  to  hold  the  land  80  de- 
vised to  him  by  6.  G.  and  transferred  to  him 
by  E.  C.  Jackson  ▼.  Clarke,  ex  dem.  New 
York,  3  Wheat.  1,  4:  319 

Cited    In    Fox    v.    Soutback,    12    Mass.    149 — 

Kershaw  y.   Kelsey,   100   Mass.   576,   1   Am. 

Rep.  142,  97  Am.  Dec.  124. 

81.  Validity  of  the  provisions  in  the 
treaty  of  1794  with  Great  Britain,  enabling 
British  subjects  to  hold  territory  in  the 
United  States  as  if  not  aliens,  not  ques- 
tioned.   Orr  V.  Hodgson,  4  Wheat.  453, 

4:613 
Cited  In  People  ex  rel.  Atty.  Gen.  ▼.  Gerke,  6 

Cal.  382. 

82-^3.  The  treaty  of  1794  between  the 
United  States  and  Great  Britain  cannot  be 
construed  as  stipulating  for  benefits  to  any 
persons  who  were  aliens  to  both  govern- 
ments.    Orr  V.  Hodgson,  4  Wheat.  453 

4:613 

84.  The  treaties  of  1783  and  1794  only 
provide  for  the  titles  existing  at  the  time 
they  were  made,  and  to  titles  subsequently 
acquired.    Blight  v.  Rochester,  7  Wheat.  535, 

5:516 
Cited  In  Pollard  v.  Kibbe,  14  Pet.  413,  10  L. 
ed.  619 — Brown  v.  Sprague,  5  Denio,  549 — 
Orser  ▼.  Hoag,  3  Hill.  85. 

85.  Where  an  alien  and  British  subject 
came  into  the  United  States  subsequent  to 
the  treaty  of  1783,  and  before  the  signa- 
ture of  the  treaty  of  1794  died,  seized  of  the 
lands  in  question. — Held,  that  the  title  of 
his  heirs  was  not  protected  by  the  treaties. 
Blight  V.  Rochester,  7  Wheat.  535,        5:  516 

86.  In  order  that  a  British  subject  may 
hold  lands  under  the  treaties  of  1783  and 
1794,  it  is  not  necessary  that  he  should 
show  actual  possession  or  seisin,  but  only 
that  the  title  was  in  him  at  the  time  the 
treaty  was  made.  Blight  v.  Rochester,  7 
Wheat.  535,  5:  516 
Orr  V.  Hodgson,  4  Wheat.  453,  4:  613 
Cited  In  Piper  v.  Richardson,  9  Met.  167 — Crane 

v.  Reeder,  21  Mich.  63,  4  Am.  Rep.  430 — 
Munro  v.  Merchant,  26  Barb.  399 — Watson  v. 
Donnelly,  28  Barb.  659 — Williams  ▼.  Wilson, 
Mart.  &  Y.  253. 

87.  All  British-bom  subjects  whose  alle- 
giance Great  Britain  has  never  renounced 
ought  to  be  held  within  the  intent,  as  they 
certainly  are  within  the  words,  of  the  treaty 
of  1794,  providing  for  the  security  of  titles 
of  British  subjects  to  lands  in  the  United 
States.    Shanks  v.  Dupont,  3  Pet.  242, 

7:  666 

88-9.  The  treaty  of  1794,  providing  that 
British  subjects  holding  lands  in  the  United 
States  shall  continue  to  hold  them,  accord- 
ing to  the  nature  and  tenure  of  their  re- 
spective estates  and  titles  therein,  as  citi- 
7^ns  as  to  both  rights  and  remedies,  protects 
titles  of  every  description.  Hughes  v. 
Edwards,  9  Wheat.  489,  6:  142 

Cited    in    Pollard    v.    Kibbe,    14    Pet.    413,    10 

L.   ed.  519 — Hauensteln  v.  I^ynham,   100  U. 

S.   489,   25   L.   ed.   630 — Baldwin   v.   Franks. 

120  U.  S.  703,  30  L.  ed.  772,  7  Sup.  Ct.  Rep. 

763— Re   Tiburcio   Parrott,   6    Sawy.   371.    1 


Fed.  503 — ^People  ex  rel.  Atty.  Gen.  t.  Gerlic^ 
5  Cal.  382 — Opel  v.  Shoup,  100  Iowa.  424.  3T 
L.R.A.  587,  69  N.  W.  560— Williams  v.  Wil- 
son, Mart.  &  Y.  258. 

Treaties  with  France. 

See  also  District  of  Columbia,  7. 

90.  The  repeal  of  the  treaty  of  1778  with 
France,  enabling  French  subjects  to  hold 
lands  in  the  United  States,  did  not  repeal, 
by  implication,  the  provision  of  the  act  of 
Maryland  of  1780,  permitting  the  heirs  to 
inherit  from  a  French  subject  who  should 
become  a  Maryland  citizen  and  should  die 
intestate.     Chirac  v.  Chirac,  2  Wheat.  259, 

4:  234 

91.  The  treaty  of  1778  between  the  United 
States  and  France  allowed  the  citizens  of 
either  country  to  hold  lands  in  the  other. 
Carneal  v.  Banks,  10  Wlieat.  181,  6:  297 
Cited  in  Pollard  v.  Kibbe,  14  Pet.  413,  10   L.. 

ed.  619^ — Hauensteln  v.  Lynham,  100  U.  8. 
489,  25  L.  ed.  630 — Baldwin  v.  Franks,  120 
U.  S.  703,  30  L.  ed.  772,  7  Sup.  Ct.  Rep. 
763 — Re  Tiburcio  Parrott,  6  Sawy.  371,  1 
Fed.  503 — People  ex  rel.  Atty.  Gen.  v.  Gerke* 
5  Cal.  882. 

92.  The  convention  of  1800  between  the 
United  States  and  France  enabled  the  people 
of  one  country  holding  lands  in  the  other  to 
dispose  of  the  same  by  testament  or  other- 
wise, and  to  inherit  lands  in  the  respective 
countries  without  being  obliged  to  obtain 
letters  of  naturalization.  Chirac  v.  Chirac, 
2  Wheat.  259,  4:  234 
Limited  in  Hooper  v.  United  States,  22  Ct.  CI. 

418. 

Cited  in  Carneal  v.  Banks,  10  Wheat.  189»  6 
L.  ed.  300— Pollard  v.  Kibbe,  14  Pet  413. 
10  L.  ed.  519 — ^Hauensteln  v.  Lynham,  lOO 
U.  8.  489,  25  L.  ed.  630 — Baldwin  v.  Franks, 
120  U.  8.  703,  80  L.  ed.  772,  7  Sup.  Ct  Rep. 
763 — Geofroy  v.  Biggs,  133  U.  S.  267,  33 
L.  ed.  645,  10  Sup.  Ct.  Rep.  295 — Re  Ti- 
burcio Parrott,  6  Sawy.  370,  1  Fed.  502 — 
People  ex  rel.  Atty.  Gen.  v.  Gerke,  6  Cal. 
382 — Wunderle  v.  Wunderle,  144  III.  54,  19 
L.R.A.  85,  33  N.  B.  195 — Opel  v.  Shoup,  lOO 
Iowa,  424,  87  L.R.A.  586,  69  N.  W.  560 — 
Re  Booth,  3  Wis.  125. 

93.  Under  the  treaty  of  1798  and  the  sub- 
sequent convention  of  1800  with  France,  the 
instant  a  descent  was  cast  on  a  French  sub- 
ject during  its  continuance,  his  rights  be- 
came complete  under  it,  and  could  not  be 
affected  oy  its  subsequent  expiration. 
Carneal  v.  Banks,  10  Wheat,  181,  6:  297 
Chirac  v.  Chirac,  2  Wheat.  259,  4:  234 

94.  A  requirement  that  heirs  of  a  native 
French  subject  domiciled  in  Maryland  must 
convey  to  a  citizen  of  that  state  within 
ten  years,  unless  the  heirs  became  citizens, 
which  is  made  by  statute  essential  to  pre- 
vent escheat,  was  rendered  inoperative  by 
the  provision  of  the  treaty  of  1800  with 
France,  enabling  people  of  one  country  hold- 
ing land  in  the  other  to  dispose  of  the  same 
by  testament  or  otherwise,  and  to  inherit 
lands  without  being  obliged  to  obtain  let- 
ters of  naturalization,  notwithstanding  tho 
limitation  on  the  general  power  of  disposal 
arising  from  the  further  stipulation  in  the 
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treat  J  that  in  caae  the  laws  of  either  coun- 
tiy  should  restrain  strangers  from  the  ex- 
ercise of  rights  of  property  with  respect  to 
real  estate,  such  real  estate  may  be  sold  or 
otherwise  disposed  of  to  citizens  or  in- 
habitants of  the  country  where  it  lies. 
Chirac  v.  Chirac,  2  Wheat.  259,  4:  234 

95.  During  the  continuance  of  the  treaty 
of  1800  between  France  and  this  country, 
citizens  of  France  could  take  property  in  the 
District  of  Columbia  by  inheritance  from 
citizens  of  the  United  States.  De  Geofroy  v. 
Rigga  (Geofrov  v.  Riggs)  133  U.  S.  258,  10 
Sup.  Ct.  Rep.  295,  33:  642 
Cittd  in  Blytbe  T.  Hinckley.  180  XT.  S.  340.  45 

L.  ed.  562,  21  Sup.  Ct.  Rep.  300 — Bahnaud 
T.  Else,  100  L.  ed.  487 — Byrne  v.  Drain,  127 
Cal.  667,  60  Pac.  433 — Wiinderle  v.  Wanderle, 
144,  111.  54,  19  L.R.A.  85,  33  N.  B.  105 — 
Rebaaae's  Succession,  47  La.  Ann.  1455,  40 
Am.  St.  Rep.  433,  17  So.  867. 

Treaty  inrith  Wnrtembnrg. 

96.  The  treaty  between  the  United  States 
aad  the  king  of  Wurtemburg  does  not 
regulate  the  testamentary  depositions  of 
citizens  or  subjects  of  the  contracting  pow- 
ers, in  reference  to  property  within  the 
country  of  their  origin  or  citizenship.  Fred- 
erickson  v.  Louisiana,  23  How.  445, 

16:  577 


JTF.  Baeheat;  Office  Found. 

Liability  of  Alien  Enemy  to  Confiscation 
Suit,  see  Courts,  330. 

DiHability  of  Junior  Patentee  to  Take  Ad- 
vantage of  Escheat  of  Senior  Patentee, 
see  Public  Lands,  1199. 

Equitable  Conversion  to  Avoid  Escheat,  see 
Wills,  228. 

See  also  supra,  30-37,  63,  76,  94. 

97.  The  Georgia  act  of  May  4,  1784,  did 
not  vest  in  the  state  debts  due  by  a  citizen 
thereof  to  a  partnership  composed  of  a  Brit- 
ish subject  with  citizens  of  South  Carolina. 
<;eorgiji  T.  Brailsford,  3  Dall.  1,  1 :  483 


Sawy.  183,  82  Fed.  471— United  States  v. 
Willamette  Valley  &  C.  M.  Wagon  Road  Co.  55 
Fed.  718 — Iron  Mountain  R.  Co.  v.  Memphis, 
37  C.  C.  A.  425.  96  Fed.  127 — Gorman  Mln. 
Co.  V.  Alexander,  2  S.  D.  566.  51  N.  W.  346 — 
Tlbbltts  V.  Ah  Tong,  4  Mont.  550,  2  Pac. 
759 — DeLancey  v.  Plepgras,  138  N.  Y.  40,  33 
N.  E.  822— Owens  v.  Owens.  25  S.  C.  161 — 
Brownsville  v.  Basse,  36  Tex.  500 — Martin 
V.  Snowden,  18  Gratt.  127 — State  v.  Spon- 
augle,  45  W.  Va.  428,  43  L.R.A.  733,  32  S. 
E.  283. 

10O-1.  The  act  of  the  legislature  of  Ver- 
mont of  October,  1794,  granting  lands  in 
that  state  belonging  to  a  British  corpora- 
tion to  the  respective  towns  in  which  the 
lands  lie,  is  void.  Society  for  Propagation 
of  Gospel  v.  New  Haven,  8  Wheat.  464, 

5:  662 

Cited  in  West  River  Bridge  v.  DJx,  6  How. 
542,  12  L.  ed.  549 — Pearsall  v.  Great  North- 
ern R.  Co.  161  U.  S.  662,  40  L.  ed.  843,  16 
Sup.  Ct.  Rep.  705 — Dockery  v.  McDowell, 
40  Ala.  481—  Wilder  v.  Lumpkin,  4  Ga.  219. 


A  legislative  act  directing  the  posses- 
sion and  appropriation  of  land  is  equiva- 
lent to  office  found.  United  States  v.  De 
Repentigny  (United  States  v.  Repentigny)  5 
Wall.  211,  18:  627 

Cited  In  Bennett  v.  Hunter,  9  Wall.  337.  19 
L.  ed.  676 — Schulenberg  v.  Harriman,  21 
WalL  63,  22  L.  ed.  555— Farnsworth  v. 
MfnnesoU  &  P.  R.  Co.  92  U.  S.  67,  23  L. 
eiL  535— McMlcken  v.  United  States,  97  U. 
S.  218,  24  L.  ed.  952— St.  Louis,  I.  M.  & 
R.  R.  Co.  V.  McGee,  115  U.  S.  474,  29  L.  ed. 
448.  6  Snp.  Ct.  Rep.  123 — Bybee  v.  Oregon  & 
C.  R.  Co.  139  V.  S.  675,  35  L.  ed.  307, 
11  Sup.  Ct.  Rep.  641— Knigbt  v.  United  Land 
Asso.  142  U.  S.  184,  35  L.  ed.  082,  12  Sup. 
Ct.  Rep.  258 — Atlantic  &  P.  R.  Co.  v.  Mingus, 
165  V.  8.  433.  41  L.  ed.  778.  17  Snp.  Ct. 
Rep.  348 — New  York  Indians  v.  United  States, 
170  v.  S.  25.  42  L.  ed.  9;{5.  18  Sup.  Ct.  Rep. 
5.11 — rnlted  States  v.  Northern  P.  R.  Co. 
177  U.  S.  440,  44  L.  ed.  838.  20  Sup.  Ct. 
Rep.  706 — Schenk  v.  Pcay,  Fed.  Cas.  No. 
12.451 — Southern    P.    R.    Co.     v.    Orton,    6 


F.  SuUa  by  or  against  Aliens, 

Admiralty  Jurisdiction  over,  see  Admiralty, 

L  e,  2. 
Suit  by  Alien  Enemy  in   Prize  Court,   see 

Admiralty,  342,  342a. 
Disobedience  of  Order  in  Unauthorized  Suit 

by  Alien  Against  State  as  a  Contempt, 

see  Contempt,  23. 
Liability  of  Alien    Enemy    to    Confiscation 

Suit,  see  Courts,  330. 
Alienage   of  Party  as   Ground   for   Federal 

Jurisdiction,  see  Courts,  V.  c,  3,  o. 
Jurisdiction    of    Porto    Rican    Courts    over 

Suits  between  Aliens,  see  Courts,   401. 
Citizenship  of  Opposite  Party  as  Essential 

to  Federal  Jurisdiction  over  Suits,  see 

Courts,  831-834. 
Right  to   Petition   for  Habeas   Corpus,  see 

Habeas  Corpus,  12-18. 
Conclusiveness  of  Judgment  by  or  against 

Alien,  see  Judgment,  692. 
Heirs  of,  as  Necessary  Parties,  see  Parties, 

244. 
Removal  of  Suit  to  Federal  Court,  see  Re- 
moval of  Causes,  44,  63,   104,   105. 
Suit  against  State,  see  States,  266. 
As  to  Jurisdiction  of  Supreme  Court,   see 

Supreme  Court  of  the  United  States, 

24. 

102.  The  state,  by  Ga.  act,  May  4,  1784, 
prevented  the  recovery  of  the  debt  during 
the  war,  but  the  mere  restoration  of  peace, 
as  well  as  the  terms  of  the  treaty,  revived 
the  right  of  action.  Georgia  v.  Brailsford, 
3  Dall.  1,  1 :  483 

103-4.  Debts  were  not  recoverable  in  Vir- 
ginia by  British  subjects  until  the  year 
1793.    Dunlop  v.  Ball,  2  Cranch,  180, 

2:246 
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VI.  Inintigration\  BxcUision. 
a.  In  Oeneral. 

Effect  of  Stipulation,  see  Agreed  Case,  3. 

Regulating  Landing  of  Alien  Immigrants, 
see  Commerce,  177,  294a-294d,  352-356. 

Due  Process  as  to,  see  Constitutional  Law, 
420. 

Exclusion  of  Alien  Anarchists,  see  Consti- 
tutional Law,  906. 

Power  to  Appoint  Inspector,  see  Executive 
Departments,  27. 

Scope  of  Review  of  Proceedings  in  Habeas 
Corpus,  see  Habeas  Corpus,  IL  e. 

Validity  of  Federal  Statute  Levying  Per 
Capita  Contribution  on  Carrier  Land- 
ing Alien  Passengers,  see  Internal 
Revenue,  15. 

Judgment  on  Pleading  in  Action  to  Recover 
Back  Head  Money,  see  Pleading,  83. 

105.  The  appointment  of  an  inspector  of 
immigration  may  be  made  by  the  Secretary 
of  the  Treasury.  Nishimura  Ekiu  v.  United 
States,  142  U.  S.  651,  12  Sup.  Ct.  Rep.  336, 

35:1146 

106.  The  supervision  of  the  admission  of 
aliens  into  the  United  States  may  be  en- 
trusted by  Congress  either  to  the  Depart- 
ment of  State  or  to  the  Department  of  the 
Treasury.  Nishimura  Ekiu  v.  United 
States,  142  U.  S.  651,  12  Sup.  Ct.  Rep.  336, 

35:  1146 

107.  Congress  can  empower  a  United 
States  commissioner  to  determine  the  vari- 
ous facts  on  which  citizenship  depends,  and 
to  order  the  deportation  of  aliens  unlaw- 
fully here.  Chin  Bak  Kan  v.  United  States, 
186  U.  S.  193,  22  Sup.  Ct.  Rep.  891, 

46:  1121 
Oited  In  United  States  ▼.  Sing  Tuck,  194  U.  S. 
167,  48  L.  ed.  920,  24  Sup.  Ct.  Rep.  621— 
United  States  ex  rel.  Turner  v.  Williams, 
194  U.  S.  290,  48  L.  ed.  984.  24  Sup.  Ct. 
Rep.  719 — United  States  v.  Ju  Toy,  198  U.  S. 
201,  49  L.  ed.  104a,  25  Sup.  Ct.  Rep.  644— 
Re  Moy  Quong  Shing,  125  Fed.  642 — United 
States  T.  Hung  Chang,  67  C.  C.  A.  98,  134 
Fed.  24. 

108.  ShipoAvners  who  have  wrongfully 
brought  aliens  into  the  United  States,  and 
have  received  them  back  on  board  the  vessel 
for  deportation,  are  not  made  absolute  in- 
surers of  the  return  of  the  immigrants  to 
the  port  from  whence  they  came,  by  the  act 
of  March  3,  1891,  §  10  (26  Stat,  at  L.  1084, 
chap.  551,  U.  S.  Comp.  Stat.  1901,  p.  1299), 
punishing  as  a  misdemeanor  the  "neglect" 
to  detain  the  persons  so  received,  or  to  re- 
turn them  to  that  port;  but  nothing  more 
is  required  than  a  faithful  and  careful 
effort  to  cariy  out  the  dutv  so  imposed.  II. 
Hnckfeld  &  Co.  v.  United  States,  197  U.  S. 
442,  25  Sup.  Ct.  Rep.  456,  49:  826 
€it€d  In  H.  Hackfeld  &  Co.  v.  United  States, 

72  C.  C.  A.  208,  141  Fed.  12— United  States 
V.  Proctor,  76  C.  C.  A.  102,  145  Fed.  132. 


Power  to  exclude. 

Judicial      or      Executive      Nature 
Power,  see  Courts,  243-245. 


of 


109.  The  power  of  exclusion  of  foreigners- 
is  an  incident  of  sovereignty,  and  the  right 
to  its  exercise  cannot  be  granted  away  or 
restrained  on  behalf  of  anyone.  Chae  Chan 
Ping  V.  United  States  (Chinese  Exclusion 
Case)  130  U.  S.  581,  9  Sup.  Ct.  Rep.  623, 

32:  106a 
Oited  In  Nishimura  Ekiu  v.  United  States,  142 
U.  S.  659,  35  L.  ed.  1149,  12  Sup.  Ct.  Rep. 
336 — Lau  Ow  Bew  v.  United  SUtes.  144  U. 
S.  63,  36  L.  ed.  346,  12  Sup.  Ct.  Rep.  617 — 
Fong  Yue  Ting  v.  United  States,  149  U.  S. 
705,  37  L.  ed.  010.  13  Sup.  Ct.  Rep.  lOie— 
Lees  T.  United  States,  x50  U.  S.  480,  36  I^ 
ed.  1151,  14  Sup.  Ct.  Rep.  163 — Re  Debs, 
158  U.  S.  579,  39  L.  ed.  1101.  15  Sup.  Ct. 
Rep.  900— Re  Mah  Wong  Gee,  47  Fed.  435 — 
United  States  v.  Cheng  Sam,  47  Fed.  879 — 
Re  Sing  Lee,  54  Fed.  336— United  States  ▼. 
Hung  Chang,  67  C.  C.  A.  97,  134  Fed.  23. 

110.  The  government  of  the  United  States, 
through  the  action  of  the  legislative  depart- 
ment, can  exclude  aliens  from  its  territory, 
although  no  actual  hostilities  exist  with  the 
nation  of  which  the  aliens  are  subjects. 
Chae  Chan  Ping  y.  United  States  (Chinese 
Exclusion  Case)  130  U.  S.  581,  9  Sup.  Ct. 
Rep.  623,  32:  1068 

111.  Every  sovereign  nation  has  the  power 
to  forbid  the  entrance  of  foreigners  within 
its  dominions,  or  to  admit  ihevi  only  in 
such  cases  and  upon  such  conditions  as  it 
may  see  fit  to  prescribe.  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698,  13  Sup.  Ct. 
Rep.  1016,  37:  905 
Cited  in  I.«es  v.  United  States,  150  U.  S.  480, 

37  L.  ed.  1151,  14  Sup.  Ct.  Rep.  163— Ex 
parte  Ah  Cue,  101  Cal.  198,  35  Piic.  556. 

112.  The  right  of  a  nation  to  expel  or 
deport  foreigners  who  have  not  been 
naturalized  or  taken  any  steps  towards  be- 
coming citizens  of  the  country  is  as  abso- 
lute and  unqualified  as  the  right  to  pro- 
hibit and  prevent  their  entrance  into  the 
country.  Fong  Yue  Ting  v.  United  States. 
149  U.  S.  698,  13  Sup.  Ct.  Rep.  1016, 

37:  905 
Oited  In  Wong  Wing  v.  United  States,  163  U.  S. 
231,  41  L.  ed.  141,  10  Sup.  Ct.  Rep.  977 — 
Fok  Yung  Yo  v.  United  States,  185  U.  S.  302. 
46  L.  ed.  920,  22  Sup.  Ct.  Rep.  686 — Re 
Quan  Gin,  61  Fed.  397 — Re  Howard,  63 
Fed.  266— Re  Wong  Fock,  81  Fed.  561 — 
United  States  v.  Yamasaka,  40  C.  C.  A.  456, 
100  Fed.  406 — United  States  ▼.  Lee  Huen, 
118  Fed.  455 — United  States  v.  Tuck  Lee, 
120  Fed.  991— Re  Yew  Blng  Hi,  128  Fed. 
320 — United  States  v.  Foong  King,  132  Fed. 
100 — Chan  Gun  v.  United  States,  9  App. 
D.  C.  298. 

113.  Congress  has  power  to  exclude  aliens 
from  the  United  States,  or  to  prescribe  the 
terms  and  conditions  upon  which  they  may 
enter,  and  to  have  its  policy  enforced  ex- 
clusively through  executive  officers.  Wong 
Wing  v.  United  States,  163  U.  S.  228,  16 
Sup.  Ct.  Rep.  977,  41 :  140 
Cited  In  United  States  v.  Gue  Llm,  176  U.  S. 

464,  44  L.  ed.  547,  20  Sup.  Ct.  Rep.  415 — 
United  States  ex  rel.  Anderson  v.  Burke,  99 
Fed.  899 — Chan  Gun  ▼.  United  States,  9 
App.   D.    C.   298. 

114.  It  is  within  the  power  of  Congress  to 
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exclude  alieni  alto^ther  from  the  United 
Statet,  or  to  prescribe  the  terms  and  condi- 
tions upon  which  the^  may  come  to  this 
country,  and  to  have  its  declared  policy  in 
that  regard  enforced  exclusively  through 
executive  officers,  without  judicial  inter- 
vention.  Lem  Moon  Sing  v.  United  States, 
1S8  U.  S.  538,  15  Sup.  Ct  Rep.  967, 

39:  1082 
OUed  In  Fok  Tone  Yo  v.  United  States,  185 
U.  S.  802,  46  Lu  ed.  920,  22  Sup.  Ct  Rep. 
688 — Japanese  Immigrant  Case  (Yamataya 
T.  lialier)  189  U.  8.  97,  47  L.  ed.  724,  23 
Snpw  Ct.  Rep.  611 — ^United  States  ex  reL 
Tamer  v.  Williams,  194  U.  8.  290,  48  L. 
ed.  084,  24  Snp.  Ct.  Rep.  719— Crulkshank 
V.  Bldwell,  86  Fed.  7 — Chan  Gun  ▼.  United 
States,  9  App.  D.  C.  298. 

115.  It  is  within  the  constitutional  power 
of  Congress  to  exclude  aliens  of  a  particular 
lace  from  the  United  States,  prescribe  the 
terms  and  conditions  upon  which  certain 
classes  of  aliens  may  come  to  this  country, 
establish  r^ukitions  for  sending  out  of  the 
ecrantnr  su(£  aliens  as  come  here  in  viola- 
tion of  law,  and  commit  the  enforcement  of 
nieh  provisions  exclusively  to  executive 
officers,  without  judicial  intervention. 
Ysmataya  v.  Fisher  (The  Japanese  Immi- 
grant Case)  189  U.  8.  86,  28  Sup.  Ct.  Rep. 
€11,  47: 721 

Ciua  in  United  SUtes  v.  Sing  Tnsk,  194  U. 
S.  167,  48  L.  ed.  920,  24  Sup.  Ct.  Rep.  621— 
United  States  ex  rel.  Tomer  ▼.  Williams, 
194  U.  8.  290,  48  L.  ed.  984,  24  Sup.  Ct  Rep. 
719 — ^United  States  v.  Ju  Toy,  198  U.  S. 
261,  49  li.  ed.  1043,  25  Sup.  Ct.  Rep.  644— 
Pearson  v.  Williams,  202  U.  8.  284,  60  L.  ed. 
1031.  26  Snp.  Ct.  Rep.  608 — Re  Sing  Tuck, 
126  Fed.  388 — Hopkins  v.  Fachant,  66  C.  C. 
A.  8»  130  Fed.  841 — ^United  States  v.  Hong 
Cbang,  67  C.  C.  A.  98,  184  Fed.  24 — Pear- 
son V.  Williams,  69  C.  C.  A.  888,  136  Fed. 
736 — ^Mo7  Saey  v.  United  States,  78  C.  C.  A. 
86,  147  Fed.  698. 


116.  The  decision  of  an  inspector  of  immi- 
{nation  in  conformity  with  tne  act  of  Con- 
gress of  1891  is  final  and  conclusive  against 
an  alien's  ri^t  to  land  in  the  United  States, 
aad  cannot  be  impeached  or  reviewed,  in  the 
rourts  or  otherwise,  save  only  by  appeal  to 
the  inspector's  official  superiors  and  in  ac- 
cordance with  provisions  of  the  act.  Nishi- 
mura  Ekiu  v.  United  States,  142  U.  S.  651, 
12  Snp.  Ct.  Rep.  336,  35:  1146 
Cited  In  Japanese  Immigrant  Case  (Yamataya 

V.  Fisher)  189  U.  S.  100,  47  L.  ed.  726,  23 
Sopi.  Ct.  Rep.  611 — ^The  Burlington,  73  Fed. 
263— United  States  v.  Yamaeaka,  40  C.  C. 
A.  458,  100  Fed.  407 — Lavin  v.  Le  Fevre,  00 
CCA.  427,  126  Fed.  695 — ^Hopkins  v. 
Facbant,  65  C.  C.  A.  3,  130  Fed.  841— Ez 
parte  FOng  Ylm,  184  Fed.  940. 

117.  The  statute  does  not  require  inspect- 
ors of  immigration  to  take  any  testimony, 
and  allows  them  to  decide,  on  their  own  in- 
ffpection  and  examination,  the  question  of 
the  ri^t  of  any  alien  immigrant  to  land. 
Xishimura  Ekiu  v.  United  States,  142  U.  S. 
651,  12  Sup.  Ct  Rep.  336,  35:  1146 
Cited  in  Re  Li  Sing.  30  C.  C.  A.  453,  68  U.  S. 

App.  1,  86  Fed.  898 — Re  Leong  Youk  Tong, 
90  Fed.  650— Re  Way  Tai,  96  Fed.  485— 
Be  IM  Long,  102  Fed.  183. 


118.  Japanese  subjects  who  are  "paupers 
or  persons  likely  to  become  a  public  charge," 
and  are  therefore  forbidden  to  enter  the 
United  States  by  the  immigration  act  of 
March  3,  1891  (26  Stat,  at  L.  1085,  chap. 
551,  U.  S.  Comp.  Stat  1901,  n.  1294),  are 
not  given  such  right  of  entry  oy  the  provi- 
sion of  the  treaty  of  March  21,  1895,  with 
Japan,  that  the  citizens  or  subjects  of  each 
of  the  two  countries  shall  have  "full  liberty 
to  enter,  travel,  or  reside  in  any  part  of  the 
territories  of  the  other  country,"— especially 
since  such  treaty  expressly  excepts  from  its 
operation  any  ordinance  or  regulation  re- 
lating to  "police  and  public  security."  Yam* 
ataya  v.  Fisher  (The  Japanese  Immigrant 
Case)  189  U.  S.  86,  23  Sup.  Ct  Rep.  611, 

47:  721 

119.  Aliens  of  the  excluded  class  are  not 
protected  from  deportation  by  the  executive 
officers  of  the  government,  because  they  have 
effected  an  entry  into  the  United  States,  in 
view  of  the  power  given  the  Secretary  of  the 
Tfeasury  by  the  act  of  October  19,  1888, 
chap.  1210  (25  Stat  at  L.  566,  U.  S.  Comp. 
Stat.  1901,  p.  1294),  if  satisfied  that  an  im- 
migrant has  been  allowed  to  land  contrary  to 
law,  to  cause  his  deportation  at  any  time 
within  a  year  after  the  landing,  which 
power  was  again  substantially  conferred  by 
the  provision  of  the  act  of  March  3,  1891, 
chap.  551,  §  11  (26  Stat,  at  L.  1086,  U.  S. 
Comp.  Stat  1901,  p.  1299)  that  an  alien 
immigrant  may  be  sent  out  of  the  country, 
"as  provided  by  law,"  at  any  time  within  a 
year  after  his  illegal  entry  into  the  United 
States.  Yamataya  v.  Fisher  (The  Japanese 
Immigrant  Case)  189  U.  S.  86,  23  Sup.  Ct 
Rep.  611,  47:721 

120.  Executive  officers  of  the  United 
States  government  were  not  invested,  by  the 
provisions  of  the  acts  of  October  19,  1888, 
chap.  1210,  (25  Stat  at  L.  566,  U.  S.  Comp. 
SUt  1901,  p.  1294)  and  March  3,  1891, 
chap.  551,  (26  Stat  at  L.  1084,  U.  S.  Omp. 
Stat.  1901,  p.  1294)  for  the  deportation  of 
aliens  of  excluded  classes  within  a  year 
after  their  illegal  entry,  with  the  power 
arbitrarily  to  deport  an  alien  who  has  en- 
tered the  country  and  has  become  subject  in 
all  respects  to  its  jurisdiction  and  a  part  of 
its  population,  without  giving  him  an  op- 
portunity to  he  heard  upon  the  question  in- 
volving nis  right  to  be  and  remain  in  the 
United  States.  Yamataya  v.  Fisher  (The 
Japanese  Immigrant  Case)  189  U.  S.  86, 
23  Sup.  Ct  Rep.  611,  47:  721 
Oited  in  Re  Moy  Quong  Shlng,  125  Fed.  642. 

121.  The  conclusion  of  the  immigrant  in- 
spectors, approved  by  the  Secretary  of  Com- 
merce and  Labor,  that  an  alien  came  within 
the  provisions  of  the  immigration  act  of 
March  3,  1903  (32  Stat  at  L.  1213,  chap. 
1012)  U.  S.  Comp.  Stat  Supp.  1903,  p.  170, 
for  the  exclusion  and  deportation  of  alien 
anarchists,  cannot  be  said,  as  a  matter  of 
law,  to  be  wholly  unsupported  by  the  evi- 
dence, even  though  such  act  be  so  construed 
as  to  include  only  advocates  of  the  forcible 
overthrow  of  the  Federal  government  or  of 
all  governments,  or  of  the  assassination  of 
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officials,  where  there  was  evidence  that  such 
alien  advocated  "as  an  anarchist"  a  uni- 
versal strike,  and  proposed  to  lecture  upon 
^'the  legal  murder  of  1887,"  and  to  address 
mass  meetings  on  that  subject,  in  associa- 
tion with  a  person  who  had  been  convicted 
of  advocating  revolution  and  murder. 
United  States  ex  rel.  Turner  v.  Williams, 
194  U.  S.  279,  24  Sup.  Ct.  Rep.  719, 

48:979 
Cited  in  Ah  Sou  v.  United  States,  200  U.  S. 
612,  50  L.  ed.  619,  26  Sup.  Ct.  Rep.  752 — 
Ex  parte  Fong  Tim,  134  Fed.  940 — Wonts 
Sang  V.  United  States,  75  C.  C.  A.  885,  144 
Fed.  970. 

122.  Congress  did  not  exceed  its  delegated 
powers  by  enacting  the  provisions  of  the 
immigration  act  of  March  3,  1903  (32  Stat, 
at  L.  1213,  chap.  1012),  U.  S.  Comp.  Stat. 
Supp.  1903,  p.  170,  for  the  exclusion  and  de- 
portation of  alien  anarchists.  United  States 
«1  rel.  Turner  v.  Williams,  194  U.  S.  279,  24 
Sup.  Ct.  Rep.  719,  48:  979 
Cited  in  United  States  v.  Ja  Toy,  198  U.  S. 

261,  49  L.  ed.  1043,  25  Sup.  Ct.  Rep.  644 — 
United  States  v.  Hung  Chang,  67  C.  C.  A. 
98,  134  Fed.  24— Re  Finley,  1  CaL  App.  211, 
81   Pac.   1041. 

123.  An  immigrant,  refused  admittance 
although  physically  within  our  boundaries, 
is  to  ^  re^rded  as  if  he  had  been  stopped 
at  the  limit  of  our  jurisdiction,  and  kept 
there  while  his  right  to  enter  was  under  de- 
bate. United  States  v.  Ju  Toy,  198  U.  S. 
253,  25  Sup.  Ct.  Rep.  644,  49:  1040 
Cited  in  Wong  Sang  ▼.  United  States,  75  C  0. 

A.  384,  144  Fed.  969. 

124.  The  second  hearing  before  a  board  of 
special  inquiry,  as  a  result  of  which  a  de- 
portation of  certain  British  aliens  was  or- 
dered, could  be  directed  by  the  Secretary  of 
Commerce  and  Labor,  acting  under  the  au- 
thority conferred  upon  him  by  the  act  of 
March  3,  1903  (32  Stat,  at  L.  1213,  U.  S. 
Comp.  Stat.  Supp.  1905,  p.  284),  §  21,  to 
deport,  within  three  years  after  landing  or 
entry,  an  alien  found  to  be  unlawfully 
within  the  United  States,  although  the  first 
decision  of  the  board  of  inquiry,  at  the  time 
of  landing,  was  unanimously  in  favor  of  the 
immigrants,  and  such  decision  is,  by  the  ex- 
press provisions  of  §  25,  declared  to  be  final. 
Pearson  v.  Williams,  202  U.  S.  281,  26  Sup. 
Ct.  Rep.  608,  50:  1029 

125.  An  alien  minor  child  who  has  never 
dwelt  in  the  United  States  is  not,  when 
coming  to  join  a  naturalized  parent,  exempt 
from  the  provision  of  the  act  of  March  3, 
1903  (32  Stat  at  L.  1213,  chap.  1012,  U.  S. 
Comp.  Stat.  Supp.  1903,  p.  170,  U.  S.  Comp. 
Stat.  Supp.  1905,  p.  274),  §  2,  debarring 
aliens  from  landing  if  they  are  afflicted  with 
a  dangerous  contagious  disease,  on  tlie 
theory  that  she  was  invested  with  citizen- 
ship by  virtue  of  the  declaration  of  U.  S. 
Rev.  Stat.  §  2172,  U.  S.  Comp.  Stat.  1901,  p. 
1834,  that  minor  children  of  naturalized 
citizens  shall,  if  "dwelling  in  the  United 
States,"  be  considered  as  citizens  thereof. 
Zartarian  v.  Billings,  204  U.  S.  170,  27  Sup. 
Ct.  Rep.  182,  51 :  A2S 


126.  A  native  of  Porto  Rico  who  was  an 
inhabitant  of  that  island  at  the  time  of  its 
cession  to  the  United  States  by  the  treaty 
of  April  11,  1899  (30  SUt.  at  L.  1754), 
with  Spain,  is  not,  upon  her  arrival  at  the 
port  ot  New  York  an  alien  immigrant, 
within  the  meaning  of  the  act  of  Congress 
of  March  3,  1891  (26  Stat  at  L.  1084,  chap. 
551,  U.  S.  Comp.  Stat.  1901,  pp.  1294, 
1296),  providing  for  the  detention  and  de- 
portation of  alien  immigprants  likely  to  be- 
come public  charges.  Gonzales  v.  Williams, 
192  U.  S.  1,  24  Sup.  Ct.  Rep.  177, 

48:  317 
Oit€d  in  United  States  v.  Sin?  Tuck,  104  *U.  S. 
168,  48  L.  ed.  921,  24  Sup.  Ct.  Rep.  621 — 
United  States  ez  rei.  Turner  v.  Williams,  104 
U.  S.  290,  48  L.  ed.  984,  24  Sap.  Ct.  Rep. 
719 — ^United  States  v.  Ju  T07,  198  U.  8.  271, 
49  L.  ed.  1047,  25  Sup.  Ct.  Rep.  644 — Hop- 
kins V.  Fachant,  65  C.  C.  A.  4,  130  Fed. 
842 — ^United  States  v.  Hung  Chang,  67  C. 
0.  A.  101,  134  Fed.  27. 

b.  Of  Chinese. 

1.  In  General* 

Abatement  of  Action  for,  see  Abatement 
and  Revival,  65. 

Right  to  Separate  Suits  against  Vessel  for 
Similar  Violations  of  Act,  see  Action 
or  Suit,  59. 

Appeal  from  Conviction,  see  Appeal  and  Er- 
ror, 2839. 

Certiorari  to  Review  Proceedings,  see  Cer- 
tiorari, 34. 

Citizenship  of  Chinese,  see  Citizens,  31,  32, 
44. 

Jurisdiction  of  United  States  Commissioner, 
see  Commissioners,  5,  6. 

Delegation  of  Power  as  to,  see  Constitu- 
tional Law,  170. 

Power  of  Courts,  see  Courts,  243-245. 

Fees  of  Consul  for  Examining  Chinese  Emi- 
grants, see  Diplomatic  and  Consular 
Officers,  41. 

Fees  of  District  Attorney  in  Connection 
with,  see  District  Attorneys,  7. 

Burden  of  Proving  Right  to  Remain  in  Unit- 
ed States,  see  Evidence,  179. 

Evidence  of  Commissioner's  Adjudication, 
see  Evidence,  1240. 

Evidence  of  Reputation  of  Chinese  Inspector, 
see  Evidence,  2068. 

Prejudicial  Error  in  Argument  on  Trial  of 
Inspector  for  Extortion,  see  Appeal  and 
Error,  5147. 

Extortion  by  Chinese  Inspector,  see  Extor- 
tion, 1,  2. 

Conclusiveness  of  Finding  as  to,  see  Appeal 
and  Error,  4809,  4929,  4930. 

Conclusiveness  of  Departmental  Decision, 
see  Constitutional  Law,  685. 

Constitutionality  of  Imprisoning  Chinese 
without  Jury  Trial,  see  Indictment,  etc., 
23. 

Necessity  of  Pleadings  in  Proceedings  to  De- 
termine Right  to  Remain,  see  Pleading, 

JL* 

127.  Chinese  laborers,  like  all  other  aliens 
residing  in  the  United  States,  are  entitled. 
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•o  long  aa  they  are  permitted  to  remain,  to 

the  safeguards  of  the  Constitution  and  the 

protection  of  the  laws,  in  regard  to  their 

righta  of  person  and  of  property,  and  to  their 

civil  and  criminal  responsibility.    Fong  Yue 

Ting  V.  United  SUtes,  149  U.  S.   698,  13 

Sup.   Ct.  Kep.  1016,  87:  905 

Cited,  in  United  States  t.  Wong  Kim  Ark,  169 

U.   &  694«  42  L.  ed.  907,  18  Sup.  Ct.  Rep. 

456— Downes  y.  Bldwell,  182  U.  8.  283,  45 

U  ed.  1105,  21  Sup.  Ct.  Rep.  770. 

128-129.  Chinese  laborers  residing  in  the 
United  States  continue  to  be  aliens,  and  re- 
main subject  to  the  power  of  Congress  to 
expel  them  or  to  order  them  to  be  removed 
and  deported  from  the  country,  whenever  in 
its  judgment  their  removal  is  necessary  or 
expedient  for  the  public  interest.  Fong  Yue 
Ting  V.  United  States,  149  U.  S.  698,  13 
Sup.  Ct.  Rep.  1016,  37:  905 

130.  The  regulations  of  the  Treasury  De- 
partment of  December  8,  1900,  governing 
the  privilege  of  transit  by  Chinese  laborers 
icrosa  the  territory  of  the  United  States, 
which  require  that  evidence  be  produced 
which  shall  satisfy  the  collector  of  customs 
"that  a  bona  fide  transit  only  was  intended/' 
were  authorized  by  the  provision  of  the 
treaty  with  China  of  March  17,  1894  (28 
Stat,  at  L.  1211),  that  Chinese  laborers 
■hall  continue  to  enjoy  such  privilege  of 
transnt,  subject  to  such  regulations  by  the 
goremment  of  the  United  States  as  may  be 
necessary  to  prevent  abuse  of  the  privilege. 
Fok  Yung  Yo  y.  United  States,  185  U.  S. 
29C.  22  Sup.  a.  Rep.  686,  46:  917 
Lee   Con    Yung  y.  United   States,   185   U. 

S.  306,  22  Sup.  Ct.  Rep.  690,  46:  921 

Cited  in  Japanese  Immigrant  Case  (Yamataya 
T.  FUher)  189  U.  8.  97.  47  L.  ed.  724,  23 
Sop.  Ct  Rep.  611 — United  States  ex  rel. 
Tomer  v.  Williams,  194  U.  S.  290.  48  L.  ed. 
984,  24  Sup.  Ct  Rep.  719— Unlti»l  States  v. 
Haas  Chang.  67  C.  C.  A.  98.  134  Fed.  24— 
Stratton  v.  Oceanic  S.  S.  Co.  72  C.  C.  A. 
245,  140  Ped.  833. 

131.  Compliance  with  the  requirement  of 
tlie  law  that  a  Chinese  person  must  be  ad- 
jndged  unlawfully  within  the  United  States 
unless  he  shall  establish  by  affirmative  proof 
his  lawful  right  to  remain  here  cannot  be 
avoided  by  the  mere  assertion  of  citizenship. 
Chin  Bak  Kan  y.  United  States,  186  U.  S. 
193,  22  Sup.  a.  Rep.  891,  46:  1121 
Cited  tai  Ah  How  v.  United  States,  198  U.  B. 

T6^  48  L.  ed.  622.  24  Sap.  Ct.  Rep.  367— 
United  Stetes  v.  Sing  Lee.  126  Fed.  629^ 
Be  Sing  Tack,  126  Fed.  393 — ^Lee  Yaen  Sue 
y.  United  SUtes,  77  C.  C.  A.  97,  146  Fed. 
671. 

2.  Oertifioaie, 

Dm  Process  as  to,  see  Constitutional  Law, 

776. 
Bctraepective  Statute  as  to,  see  Statutes, 

673. 

132.  The  legislative  enactments  prescrib- 
ing the  identification  certificates  required  of 
CUiiese  laborers  re-entering  the  country,  will 
neeive  such  construction,  if  possible,  while 
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giving  full  effect  to  the  intention  of  Con- 
gress, as  will  save  to  a  Chinaman  leaving 
the  country  before  such  certificates  were 
issued,  his  treaty  right  to  return  without 
material  burden  or  interference.  Chew 
Heong  V.  United  SUtes,  112  U.  S.  536,  5 
Sup.  Ct.  Rep.  255,  28:  770 

Cited  In  Laa  Ow  Bew  v.  United  States,  144  U. 
S.  62,  86  L.  ed.  346,  12  Sup.  Ct.  Rep.  517^ 
Fong  Tne  Ting  v.  United  SUtes,  149  U.  S. 
717.  37  L.  ed.  914.  18  Sup.  Ct.  Rep.  1016— 
Lem  Moon  Sing  v.  United  SUtes,  158  U.  S. 
649.  39  L.  ed.  1086,  15  Sup.  Ct.  Rep.  967— 
United  States  v.  Que  Llm.  176  U.  S.  465. 
44  L.  ed.  647.  20  Sup.  Ct.  Rep.  415 — United 
SUtes  V.  Loe  Yen  Tal,  185  U.  S.  222,  46  li. 
ed.  883,  22  Sap.  Ct.  Rep.  629 — Re  Ah  Kee, 
22  Blatchf.  523.  22  Fed.  521— Re  Ah  Ping, 
28  Fed.  330—  Re  Lau  Ow  Bew,  47  Fed.  580. 

133.  Congress  will  not  be  presumed  to 
have  intended  in  the  Chinese  restriction  act 
of  1884,  by  indirection,  to  withdraw  from 
Chinese  who  received  and  relied  upon  tlie 
identification  certificate  prescribed  in  the 
act  of  1882,  the  privilege  of  returning;, 
simply  because  they  did  not  (and  could 
not)  produce  the  certificate  required  by  the 
amendatory  act,  passed  during  their  right- 
ful absence.  Chew  Heong  v.  United  SUtes, 
112  U.  S.  536,  5  Sup.  Ct  Rep.  255, 

28:  770 

134.  A  Chinaman  who  departed  from  the 
United  States  in  1883,  and  then  received  the 
certificate  of  identification  under  the  act  of 
1882,  and  returned  to  the  United  SUUs  in 
1885,  is  not  subject  to  the  act  of  1884  in 
respect  to  the  certificate;  his  case  is  gov- 
erned by  the  act  of  1882.  United  States  v. 
Jung  Ah  Lung,  124  U.  S.  621,  8  Sup.  Ct. 
Rep.  663,  31:591 
Cited  in  Fong  Yue  Ting  v.  United  States,  149 

U.  S.  719.  37  L.  ed.  915.  18  Sup.  Ct.  Rep. 
1016. 

135.  When  the  certificate  from  the  au- 
thorities of  the  Chinese  government  is  lost 
or  stolen,  the  district  court  may  receive  other 
evidence  of  the  right  of  a  Chinese  laborer  to 
enter  the  United  Stetes,  when  coming  by  a 
vessel,  although  he  cannot  enter  by  land 
without  producing  the  certificate.  United 
Stetes  v.  Jung  Ah  Limg,  124  U.  S.  621,  8 
Sup.  Ct.  Rep.  663,  31 :  591 

136.  The  act  of  Congress  of  October  1, 
1888,  prohibiting  Chinese  laborers  from  en- 
tering the  United  Stetes  who  had  departed 
before  ite  passage,  having  a  certificate 
issued  imder  the  act  of  1882,  as  amended  by 
the  act  of  1884,  granting  them  permission 
to  return,  is  valid.  Chae  Chan  Ping  v. 
United  States  (Chinese  Exclusion  Case)  130 
U.  S.  581,  9  Sup.  Ct.  Rep.  623,         32:  1068 

137.  All  persons  of  the  Chinese  race,  ex- 
cept those  connected  with  the  diplomatic 
service,  must,  in  order  to  enter  this  country, 
produce  a  certificate  from  the  authorities  of 
the  Chinese  government,  or  of  such  other 
foreign  government  as  they  may  at  the  time 
be  subjecte  of,  showing  that  they  are  not 
laborers,  and  have  the  permission  of  that 
government  to  enter  the  United  Stetes, 
which  certificate  is  to  be  vis4d  by  a  repre- 
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sentatiTe  of  the  government  of  the  United 

States  in  the  foreign  country  from   which 

such     certificate    issues.      Wan     Sbing     v. 

United  States,  140  U.  S.  424,  11  Sup.  Ct. 

Rep.  729,  •  35:  503 

Cited  In  United  States  v.  Gue  Lim,  170  U.  S. 

468,  44  L.  ed.  548,  20  Sup.  Ct.  Rep.  41&->- 

Li  Sing  ▼.  United  States,  180  U.  S.  489.  45 

L.    ed.   630,   21    Sup.    Ct.    Rep.   449 — United 

States    y.    Won?    Honsr.    71    Fed.    284 — Re 

lil  Foon,  80  Fed.  882 — United  States  v.  Gue 

Llm,    83    Fed.    139 — United    States    y.    Chu 

Chee,  35  C.  C.  A.  620,  98  Fed.  804— United 

States  y.  Fin  Kwan,  94  Fed.  826 — Yee  Yee 

Cliung  y.  United  States,  95  Fed.  432 — Mar 

Blng  Guey  y.  United  States,  97  Fed.  580 — 

United  States  y.  Tuck  Lee,  120  Fed.  092. 

138.  Section  6  of  the  Chinese  restriction 
act  of  May  6,  1882,  as  amended  by  the  act 
of  July  5,  1884,  prescribing  the  certificate  to 
be  produced  by  a  Chinese  person  other  thau 
a  laborer  as  the  only  evidence  permissible  to 
establish  his  right  of  re-entry  into  the 
United  States,  does  not  apply  to  Chinese 
merchante  already  domiciled  in  the  United 
Stetes,  who,  havmg  left  the  country  for 
temporary  purposes  animo  revertendi,  seek 
to  re-enter  it  on  their  return  to  their  busi- 
ness and  their  homes.  Lau  Ow  Bew  v. 
United  States,  144  U.  S.  47,  12  Sup.  Ct. 
Rep.  517,  36:340 
DisUnguithed    in    Lem    Moon    Sin;   y.    United 

States,   158  U.    S.   538,   39   L.   ed.   1082,    15 
Sup.  Ct.  Rep.  967. 

Cited  in  United  States  y.  Chin  Quon?  Look,  52 
Fed.  204 — Lee  Kan  y.  United  States,  10  C. 
C.  A.  673,  15  U.  S.  App.  516,  02  Fed.  917— 
United  States  y.  Gae  Lim,  83  Fed.  187 — 
United  States  y.  Pin  Kwan,  94  Fed.  826 — 
United  States  y.  Chin  Fee,  94  Fed.  830 — 
United  States  y.  Wong  Lung,  103  Fed.  794 — 
United  States  y.  Moy  Yim,  115  Fed.  653— 
United  States  y.  Tuck  Lee,  120  Fed.  992. 

139.  The  act  of  Congress  of  May  5,  1892, 
§§  6,  7,  which  provide  a  system  of  registra- 
tion and  identification  of  Chinese  laborers 
and  require  them  to  obtein  certificates  of 
residence,  and,  if  they  do  not  do  so  within 
a  year,  to  be  deported  from  the  United 
States;  and  the  rules  of  the  Secretory  of 
the  Treasury  as  to  the  proof  of  residence, 
and  as  to  recording  the  certificate, — are 
valid  and  constitutional.  Fong  Yue  Ting 
V.  United  Stetes,  149  U.  S.  698,  13  Sup.  Ct 
Rep.  1016,  37:  905 
Cited  in  Re  Llntner,  57  Fed.  687. 

140.  A  Chinese  laborer  who  has  neglected 
to  apply  for  a  certificate  of  residence  as  re- 
quired by  the  act  of  1892,  and  is  arrested  by 
the  United  Stetes  marshal  and  brought 
before  a  United  Stetes  judge  within  the  dis- 
trict, and  who  fails  to  establish  that  he  was 
without  one  from  unavoidable  cause,  or  that 
his  certificate  after  it  was  procured  had 
been  lost  or  destroyed,  or  his  required  resi- 
dence by  a  credible  white  witness,  and  is 
ordered  to  be  deported  from  the  United 
Stetes, — is  not  entitled  to  be  discharged  by 
habeas  corpus.  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  13  Sup.  Ct.  Rep.  1016, 

37:  905 
Cited  in  Ornelas  y.  Ruiz,  161   Fed.  509,  40  L. 
ed.  789,  16  Sup.  Ct.  Rep.  689. 


141.  The  wife  and  minor  children  of  a 
Chinese  merchant  who  is  domiciled  in  this 
country  may,  under  the  act  of  Congress  of 
1884,  construed  in  connection  with  the 
treaty  of  1880,  enter  the  country  by  reason 
ot  the  right  of  the  husband  and  father, 
without  the  certificate  mentioned  in  the  act. 
United  States  v.  Gue  Lim,  176  U.  S.  459,  20 
Sup.  a.  Rep.  415,  44:  544 
Cited  in  All  How  v.  United  States,  193  U.  S. 

78,  48  L.  ed.  623,  24  Sup.  Ct.  Rep.  357 — 
Re  United  States,  194  U.  S.  198,  48  L.  ed. 
934,  24  Sup.  Ct.  Rep.  629 — ^Tsoi  Sim  y.  Unit- 
ed States,  54  C.  C.  A.  157,  116  Fed.  923 — 
United  States  y.  Tuck  Lee.  120  Fed.  992 — 
Re  Ah  Tai,  125  Fed.  797— Tsoi  Til  y.  United 
States,  04  C.  C.  A.  155,  129  Fed.  587 — 
United  States  y.  Ah  Son,  132  Fed.  879 — 
United  States  y.  Hung  Chang,  67  C.  C.  A. 
99,  134  Fed.  25 — Ex  parte  Fong  Yim,  134 
Fed.  941 — United  States  v.  Joe  Dick,  134 
Fed.  989 — Ex  parte  Ng  Quong  Ming,  1.^5 
Fed.  383 — Wong  Sang  y.  United  States,  75 
C.  C.  A.  884,  144  Fed.  969 — Toy  Tong  y. 
United  States,  76  C.  C.  A.  622,  146  Fed. 
344. 

142.  A  Chinaman  seeking  to  enter  the 
United  States  on  a  certificate  showing  that 
he  was  formerly  engaged  in  this  country  as 
a  merchant  is  required  by  the  act  of  Con- 
gress of  November  3.  1893,  §  2  (28  SUt. 
at  L.  7,  chap.  14,  U.  S.  Comp.  Stet.  1901,  p. 
1322),  to  esteblish  by  the  testimony 
of  two  credible  witnesses,  other  than 
Chinese,  the  fact  that  he  conducted  such 
business  for  at  least  one  year  before  his  de- 
parture from  the  United  Stetes,  and  that 
during  such  year  he  was  not  engaged  in  the 
performance  of  any  manual  labor,  except 
such  as  was  necessary  in  the  conduct  of  his 
business  as  such  merchant.  Li  Sing  v. 
United  States,  180  U.  S.  486,  21  Sup.  Ct. 
Rep.  449,  45:  634 

143.  The  .decision  of  a  custems  officer  ad- 
mitting a  Chinaman  on  a  certificate  issued 
by  the  Chinese  goyemment  through  ite  con- 
sul at  New  York,  and  vis4d  by  the  United 
States  consul  in  Hong  Kong,  is  not  conclu- 
sive in  his  favor  so  as  to  preclude  an  ex- 
amination of  the  question  by  a  United 
States  commissioner,  since  the  act  of  Con- 
gress of  August  18,  1894  (28  Stet.  at  L. 
390,  chap.  301,  U.  S.  Omp.  Stat.  1901,  p. 
1303),  makes  such  determination  of  the  cus- 
toms officer  final  unless  reversed  on  appeal, 
only  when  it  is  adverse  to  the  admission 
of  such  alien:  and  the  provisions  of  the 
act  of  September  13,  1888,  §  12  (25  Stet. 
at  L.  7,  chap.  14,  U.  S.  Comp.  Stat.  1901,  p. 
Stat.  1901,  p.  1316),  which  declared  that 
the  collector^  decision  should  be  reviewed 
only  by  the  Secretary  of  the  Treasury,  are 
not  in  force.  Li  Sing  v.  United  States,  180 
U.  S.  486,  21  Sup.  Ct.  Rep.  449,  45:  634 
Cited  in  Fok  Yung  Yo  v.   United  Ststes,   185 

U.  S.  209,  46  L.  ed.  919,  22  Sup.  Ct.  Kep. 
686 — Ue  Lee  Gon  Yung.  Ill  Fed.  1001 — Be 
Chin  Ark  Wing,  115  Fed.  413 — Ez  parte  Ns 
Quong  Ming,  135  Fed.  881. 

143a.  A  collector  of  customs,  by  disregard- 
ing the  certificates  which,  by  the  Chinese 
exclusion  act  of  1884,  §  6  (23  Stet  at  L. 
117,  chap.   220),  are  made  evidence  to 
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tatlish  a  right  of  entry  into  the  United 
States  on  the  part  of  the  persons  present- 
ing them,  does  not  lose  his  jurisdiction 
finally  to  determine  the  right  of  such  per- 
sons to  enter  the  United  S^tes.  Lee  Lung 
T.  Patterson,  186  U.  S.  168,  22  Sup.  Ct.  Rep. 
795,  46:  1108 

Cited   In  Wong  Sang  y.  United  States,  75   C. 
C.  A.  384,  144  Fed.  960. 

144.  A  United  States  commissioner  is  not, 
as  a  matter  of  law,  bound  to  be  satisfied  by 
the  tesUmony  of  a  Chinese  laborer  that  he 
was  disabled  by  sickness  from  obtaining  the 
certifi<:ate  of  residence  required  by  the  act 
of  May  5,  1892  (27  Stat,  at  L.  25,  chap.  60, 
U.  S.  Comp.  SUt.  1901,  p.  1319),  §  6,  as 
amended  by  the  act  of  November  3,  1893 
4  28  Stat,  at  L.  7,  chap.  14,  U.  S.  Comp. 
Stat  1901,  p.  1322),  m  order  to  entitle 
him  to  remain  in  the  United  States.  Ah 
How  V.  United  States,  193  U.  S,  65,  24  Sup. 
Ct.  Rep.  357,  48:  619 

145.  The  provision  in  the  Chinese  exclu- 
sion act  of  1892,  §  6  (27  Stat,  at  L.  25, 
chap.  60,  U.  S.  C>)mp.  Stat.  1901,  p.  1319), 
that  Chinese  laborers  without  certificates 
Biay  be  ''taken  before  a  United  States 
judge,"  is  satisfied  by  a  proceeding  before 
a  "" justice,  judge,  or  commissioner,*'  which 
are  the  words  used  in  §  12  of  the  act  of 
1882  (22  Stat  at  L.  58,  chap.  126,  U.  S. 
Comp.  SUt  1901,  p.  1310),  §  12  of  the  act 
of  1884  (23  Stat,  at  L.  115,  chap.  220,  U.  S. 
Comp.  SUt  1901,  p.  1310),  §  13  of  the  act  of 
1888  (25  SUt  at  L.  476,  chap.  1015,  U.  S. 
Comp.  Stat  1901,  p.  1312),  and  §  3  of  the 
act  of  1892,  while  the  act  of  March  3,  1901, 
$  1  (31  SUt  at  L.  1093,  chap.  845,  U.  S. 
Comp.  SUt  1901,  p.  1327),  expressly  author- 
izes the  district  attorney  to  designate  the 
eommlssioner  before  whom  a  Chinese  person 
mav  be  brought  Chin  Bak  Kan  v.  United 
SUtes,  186  U.  S.  193,  22  Sup.  Ct  Rep.  891, 

46:  1121 
Chin  Ying  v.  United  SUtes,  186  U.  S.  202, 

22  Sup.  Ct.  Rep.  895,  46:  1126 

Cited  tn  Re  United  States,  194  U.  S.  198,  48 

Lu  ed  934,  24   Snp.  Ct.  Rep.  629— Re  Chin 

Ark  Wijtg,  115  Fed.  414 — ^Ramsey  t.  Flowers, 

72  Ark.  318,  80  S.  W.  147. 

3.  Treatied. 

Xatire  of  Porto  Rico,  see  supra,  126. 

Equal  Protection  to  Clhinese  Under-  Treaty, 
see  Constitutional  Law,  237. 

Repeal  of  CHiinese  Exclusion  Act  by  Incon- 
sistent Treaty,  see  SUtutes,  658,  659. 

Sec  also  supra,  118. 

14€.  Although  the  Chinese  exclusion  act  of 
October  1,  1888,  is  in  contravention  of  ex- 
press stipulation  of  the  treaty  of  1868  and 
of  the  supplemental  treaty  of  1880,  it  is 
not  on  that  account  inyalid  or  to  be  re- 
stricted in  its  enforcement.  Chae  Chan  Ping 
v.  United  SUtes  (Chinese  Exclusion  Case) 
130  U.  S.  581,  9  Sup.  Ct.  Rep.  623, 

32:  1068 

died  iB  Horner  ▼.   United  States,   143  U.   S. 

678,  36  L.  ed.  269,  12  Sop.  Ct.  Rep.  522— 

Lem  Moon  Sing  y.  United  SUtes,  158  U.  S. 


641,  30  L.  ed.  1083,  16  Sup.  Ct.  Rep.  962— 
Wong  Wing  y.  United  States,  163  U.  S.  230, 
41  L.  ed.  141,  16  Snp.  Ct.  Rep.  977 — 
United  States  y.  Wong  Kim  Arlc,  169  U.  S. 
686,  42  L.  ed.  904,  18  Snp.  Ct.  Rep.  456-- 
La  Abra  Silyer  Mtn.  Co.  y.  United  States,  175 
U.  S.  460,  44  L.  ed.  236,  20  Sup.  Ct.  Rep. 
168— Li  Sing  V.  United  States,  180  U.  S. 
494,  45  L.  ed.  638,  21  Sup.  Ct.  Rep.  449— 
United  States  v.  Weil,  35  Ct.  CI.  50— Re 
Jew  Wong  Loy,  91  Fed.  243 — ^United  States 
y.  Chu  Chee,  35  C.  C.  A.  618,  93  Fed.  802 — 
Ex  parte  Ortiz,  100  Fed.  959 — The  Kestor, 
110  Fed.  448— United  States  y.  Lee  Htien, 
118  Fed.  464 — Re  Sing  Tack,  126  Fed.  388— 
Ez  parte  Ah  Cue,  101  Cal.  198,  35  Pac.  556 — 
Carter  y.  United  States,  1  Ind,  Terr.  347,  37 
S.  W.  204 — Shongo  y.  Miller,  45  App.  Dly. 
348,  61  N.   Y.  Supp.  281. 

147.  The  fourth  section  of  the  act  of  Con- 
gress approved  May  6,  1882,  chap.  126,  as 
amended  by  the  act  of  July  5,  1884,  chap. 
120,  prescribing  the  certificate  which  shall 
be  produced  by  a  Chinese  laborer  as  the 
"only  evidence  admissible  to  establish  his 
right  of  re-entry"  into  the  United  States,  is 
not  applicable  to  Chinese  laborers  who,  re- 
siding in  this  country  at. the  date  of  the 
treaty  of  November  17,  1880,  departed  by 
sea  before  May  6,  1882,  and  remained  out  of 
the  United  States  until  after  July  5,  1884. 
Chew  Heong  v.  United  States,  112  U.  S. 
536,  5  Sup.  Ct.  Rep.  255,  28:  770 
Cited  in  Chae  Chan  Ping  y.  United  States,  130 

U.  S.  599,  32  L.  ed.  1073,  9  Sup.  Ct.  Rep. 
623— United  States  y.  Que  Llm,  83  Fed. 
138— United  States  v.  Williams,  83  Fed. 
999 — United  States  y.  Chu  Chee,  35  C.  C. 
A.  617,  93  Fed.  801. 

148.  No  abrogation  of  the  provisions  of 
the  Chinese  exclusion  act  of  1882  and  the 
acts  amendatory  thereof,  relative  to  the  evi- 
dence which  a  member  of  the  exempted 
class  of  the  Chinese  must  produce  to  secure 
admission  into  the  United  States,  was  ef- 
fected by  the  treaty  of  1894  with  China. 
Lee  Lung  v.  Patterson,  186  U.  S.  168,  22 
Sup.  Ct.  Rep.  795,  46:  1108 
Cited  in  Ah  How  v.  United  States,  193  U.  S. 

77,  48  L.  ed.  622,  24  Sup.  Ct  Rep.  357. 

149.  No  abrogation  of  the  judicial  pro- 
cedure for  deportation  of  Chinese  laborers, 
provided  for  by  the  act  of  May  6,  1882,  §  12, 
as  amended  by  the  act  of  July  5,  1884,  and 
continued  in  force  for  ten  years  from  and 
after  the  passage  of  the  act  of  May  5,  1892, 
was  effected  by  the  treaty  of  China  of  De- 
cember 8,  1894,  because  of  its  failure  to 
prescribe  any  such  procedure  for  deporta- 
tion, or  to  continue  in  force  any  prior  stat- 
ute on  that  subject,  as  such  provision  is  in 
harmony  with,  and  can  be  enforced  without 
affecting  or  impairing  any  right  secured  by, 
the  treaty,  and  such  enforcement  will  serve 
to  advance  the  purpose  of  the  two  countries 
in  respect  to  Chinese  laborers,  as  avowed  in 
such  treaty.  United  States  v.  Lee  Yen  Tai, 
185  U.  S.  213,  22  Sup.  Ct.  Rep.  629, 

46:878 
Cited  in  Lee  Lung  v.  Patterson,  186  U.  S.  176, 
40  L.  ed.  1111,  22  Sup.  Ct.  Rep.  795  — 
Chin  Bak  Kan  y.  United  States,  186  U.  B. 
198,  46  L.  ed.  1125,  22  Sup.  Ct.  Rep.  891^ 
Ah  How  v.  United  States,  193  U.  S.   76,  48 
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L.  ed.  622,  24  Sup.  Ct.  Rep.  857 — J.  Blbas 
y  Hijo  ▼.  United  States,  104  U.  S.  324,  48 
L.  ed.  996,  24  Sup.  Ct.  Rep.  727 — Johnson  ▼. 
Browne,  205  U.  S.  321,  61  L.  ed.  820,  27 
Sup.  Ct.  Rep.  539 — Re  Ong  Lung,  125  Fed. 
814 — Toy  Tong  t.  United  States,  76  C.  C.  A. 
622,   140   Fed.   844. 

150.  The  4th  article  of  the  Chinese  treaty 
does  not  exclude  judicial  cognizance,  or  con- 
fine the  remedy  of  a  subject  of  China  in  a 

S'ven  case  of  hardship  to  diplomatic  action, 
nited  States  v.  Jung  Ah  Lung,  124  U.  S. 
621,  8  Sup.  Ct.  Rep.  668,  31 :  591 

151.  By  our  treaty  with  China,  Chinese 
merchants  domiciled  in  the  United  States 
have  and  are  entitled  to  exercise  the  right 
of  free  egress  and  ingress  and  all  other 
rights,  privileges,  and  immunities  enjoyed  in 
this  country  by  the  citizens  or  subjects  of 
the  most  favored  nation.  Lau  Ow  Bew  v. 
United  States,  144  U.  S.  47, 12  Sup.  Ct.  Rep. 
617,  36: 340 

4.  Statutes. 

Provision  as  to  Certificate,  see  supra,  VI. 

b,  2. 
See  also  supra,  14. 

152.  The  9th  section  of  chap.  126,  22  Stat, 
at  L.  58,  U.  S.  Comp.  Stat.  1901,  p.  1305, 
providing  for  the  examination  of  Chinese 
immigrants  by  the  collector  of  customs,  does 
not  prevent  the  exercise  of  any  power  pre- 
viously held  by  the  courts.  United  States 
v.  Jung  Ah  Lung,  124  U.  S.  621,  8  Sup.  Ct. 
Rep.  663.  31 :  591 
Cited  in  Be  LI  Foon,  80  Fed.  882. 

153.  Under  the  laws  of  Congress  respect- 
ing the  Chinese,  no  laborers  of  that  race  are 
permitted  to  enter  the  United  States,  or  to 
return  after  having  departed  from  this  coun- 
try, though  they  may  have  previously  re- 
sided therein  and  have  left  with  a  view  of 
returning.  Wan  Shing  v.  United  States,  140 
U.  S.  424.  11  Sup.  Ct.  Rep.  729,  35:  503 
Cited  in  Re  Lan  Ow  Bew,  141  U.  8.  586,  35 

L.  ed.  869,  12  Sup.  Ct.  Rep.  43 — Lau  Ow 
Bew  V.  United  States,  144  U.  S.  08,  86  L. 
ed.  346,  12  Sup.  Ct.  Rep.  617 — ^Re  Lau  Ow 
Bew,  47  Fed.  581 — Lau  Ow  Bew  v.  United 
States,  1  C.  C.  A.  4,  7  U.  S.  App.  1,  47  Fed. 
644 — United  States  v.  Chong  Sam,  47  Fed. 
888 — United  States  v.  Don  On,  49  Fed.  571 — 
United  States  v.  Chin  Quong  Look,  52  Fed. 
204— Re  Li  Sing,  30  C.  C.  A.  468,  68  U.  S. 
App.  1,  86  Fed.  898. 

154.  No  formal  complaint  or  pleadings  are 
required  on  a  proceeding  as  to  the  right  of 
a  Chinese  laborer  to  remain  in  the  United 
States,  under  the  act  of  Congress  of  May  5, 
1892,  and  the  want  of  them  does  not  afTect 
the  authority  of  the  judge  or  the  validity 
of  the  statute.  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  13  Sup.  Ct,  Rep.  1016, 

37:  905 
Cited  In  Chin  Bak  Kftn  T.  United  States,  180 
U.  S.  199,  46  L.  ed.  1125,  22  Sup.  Ct.  Rop. 
891 — United  States  v.  Williams,  83  Fed. 
1000— Chow  Loy  v.  United  States,  50  C.  C. 
A.  281,  112  Fed.  355 — ^United  States  v.  Hills, 
124  Fed.  833. 


I  155.  The  names  of  any  of  the  partners 
need  not  appear  in  the  company  name  under 
which  a  Chinese  grocery  is  actually  conduct- 
ed at  a  fixed  place  of  business  in  order  to  con- 
stitute them  "mercharits"  within  the  mean- 
ing of  the  Chinese  exclusion  act  of  May  5, 
1892  (27  Stat,  at  L.  25,  chap.  60,  U.  S.  Comp. 
Stat.  1901,  p.  1319),  §  2,  as  amended  by  the 
act  of  November  3,  1893  (28  Stat,  at  L.  7, 
chap.  14,  U.  S.  Ck)mp.  Stat.  1901,  p.  1322), 
which  defines  a  merchant  as  "a  person  en- 
gaged in  buyine  and  selling  merchandise  at 
a  fixed  place  of  business,  which  business  is 
conducted  in  his  name,  and  who,  during  the 
time  he  claims  to  be  engaged  as  a  merchant, 
does  not  engage  in  the  performance  of  any 
manual  labor  except  such  as  is  necessary  in 
the  conduct  of  his  business  as  such  mer- 
chant." Tom  Hong  v.  United  States,  193 
U.  S.  517,  24  Sup.  a.  Rep.  517,  48:  772 

Cited  In  United  States  v.  Johnson,  189  Fed.  56. 

I 

156.  The  proceeding  before  a  United  States 
judge,  as  provided  for  in  the  act  of  1892 
relating  to  exclusion  of  Chinese  laborers, 
is  not  a  trial  and  sentence  for  a  crime  or  of- 
fense nor  a  banishment;  and  the  provisions 
of  the  Constitution  securing  the  right  of 
trial  by  jury,  and  prohibiting  unreasonable 
searches  and  seizures,  and  cruel  and  unusual 
punishments,  and  as  to  due  process  of  law, 
have  no  application.  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698,  13  Sup.  Ct. 
Rep.  1016,  37:905 
Cited  In  United  States  v.  Wong  Dep  Ken,  57 

Fed.  209 — United  States  v.  Chum  Shang 
Yuen,  57  Fed.  589 — Re  Tsu  Tse  Mee,  81 
Fed.  565— Jacobus  v.  United  States,  87  Fed. 
107— Tsoi  Sim  V.  United  States,  54  C.  C.  A. 
158,  116  Fed.  924— Re  Ah  Tal,  125  Fed. 
706 — United  States  v.  Seven  Packages  of 
Tea,  126  Fed.  226— Tsoi  YU  v.  United  SUtes, 
64  C.  C.  A.  155,  129  Fed.  587. 

157.  The  provision  of  the  Chinese  exclu- 
sion act  of  1894,  allowing  an  appeal  only 
to  the  Secretary  of  the  Treasury  from  a  de- 
cision of  the  appropriate  emigration  or  cus- 
toms officers  excluding  an  alien  from  admis- 
sion into  the  United  States,  applies  to  a 
Chinaman  who  has  acquired  a  commercial 
domicil  in  this  country,  when  he  attempts 
to  re-enter  the  country  after  a  temporary 
absence.  Lem  Moon  Sing  v.  United  States, 
158  U.  S.  538,  15  Sup.  Ct.  Rep.  967, 

39:  1082 

158-159.  A  person  of  the  Chinese  race  by 
acquiring  a  commercial  domicil  within  the 
United  States  is  not,  after  a  temporary  ab- 
sence from  the  country,  exempt  from  the 
provisions  of  the  Chinese  exclusion  act  of 
1894.  Lem  Moon  Sing  v.  United  States,  158 
U.  S.  538,  15  Sup.  Ct.  Rep.  967,        89:  1082 

o.  Contract  Labmr, 

Jurisdiction  of  Suit  for  Penalties,  see  Oonrts, 

620. 
Action  to  Recover  Penalty  as  Criminal  Gase, 

see  Criminal  Law,  115. 

160.  The  prohibition  by  23  SUt.  at  L.  332, 
chap.  164,  of  the  importation  of  aliens  under 
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eootrmct  to  pertorm  labor,  does  not  make  it 
an  oiffenae  for  a  religious  society  in  New 
York  to  contract  with  an  alien  residing  in 
England  to  remove  to  New  York  city  and 
enter  into  its  service  as  rector  and  pastor. 
Church  of  the  Holy  Trinity  v.  United  States, 
143  U.  S.  457,  12  Sup.  a.  Rep.  511, 

36*  226 
OUed  in  MoUer  ▼.  United  States,  6  C.  C.  A. 
463p  13  U.  8.  App.  472,  67  Fed.  404~Re 
Howard,  63  Fed.  264 — United  States  v.  Gay, 
80  Fed.  255— United  States  ▼.  Chin  Fee,  94 
Fed.  829 — United  States  y.  Morrison^  109 
Fed.  895— United  States  ▼.  McEIroy,  115 
Fed.  253 — Opinion  of  Justices,  66  N.  H. 
660,  83  Atl.  1076 — State  T.  Phoonlx  Ins. 
Co.  92  Tenn.  425,  21  S.  W.  893 — Campbell 
T.  Cook,  86  Tez.  635,  40  Am.  St.  Rep.  878, 
26  8.  W.  846. 

161.  The  constitutionality  of  the  alien 
labor  lavr  was  not  questioned.  Church  of 
the  Holy  Trinity  v.  United  States,  143  U.  S. 
457, 12  Sup.  a.  Rep.  651,  36:  226 
Cited  In  Lees  v.  United  States,  160  U.  S.  479, 

37  L.  ed.  1151,  14  Sup.  Ct.~Bep.  163. 

162.  The  act  of  Congress  of  February  26, 
1885,  so  far  as  it  imposes  a  penalty  for  im- 
porting aliens  under  a  contract  to  perform 
kbor,  IB  constitutionaL  Lees  ▼.  United 
SUtea,  150  U.  S.  476,  14  Sup.  a.  Rep.  163, 

37:  1150 

163L  A  contract  made  with  an  alien  in  a 
foreign  ooimtry  to  come  to  this  country  as 
a  chemist  on  a  sugar  plantation  in  Louisiana, 
IB  parsnanoe  of  which  contract  such  alien 
does  come  to  this  country  and  is  so  em- 
ployed, and  his  expenses  are  paid  by  his  em- 
ployer, is  not  a  contract  to  perform  labor 
or  servioe  as  prohibited  in  the  act  of  Con- 
gress of  February  26,  1885.  United  States 
T.  Laws,  163  U.  S.  258, 16  Sup.  Ct.  Rep.  998, 

41:151 
CiU4  In  United  States  r.  Gay,  80  Fed.  256 — 
United  States  ▼.  Gay,  87  C.  C.  A.  48,  95 
Fed.  227,  229— United  States  t.  Morrison, 
109  Fed.  89flP— United  States  ▼.  McElroy,  115 
Fed.  283. 

164.  A  ehemlst  employed  on  a  sugar  plan- 
tation in  Louisiana  belongs  to  a  'Recognized 
profession*  within  the  exemption  made  by 
the  proviso  of  the  contract  labor  act  of 
March  8,  1891.  United  States  y.  Laws,  163 
U.  &  258, 16  Sup.  Ct.  Rep.  998,  41 :  151 


VII.  HaturalUatUm. 

BS^t  to  Inherit  from  Naturalized  Alien,  see 

snpra,  69. 
Effect  of,  on  Right  to  Property,  see  supra, 

52,  53,  72. 
Effect  of,  on  Citizenship  of  Children,  see 

Citizens,  in.  b. 
Effect  of,  on  Citizenship  of  T^^e,  see  Citi- 
zens, 21,  23. 
Power  of   Congress    to  Restrict   Effect   of 

Gtizenship  by  Birth,  see  Citizens,  17, 

18. 
CollectiTe  Naturalization  on  Admission  of 

Toritory  as  State,  see  Citizens,  35. 


Fees  of  Clerk  in  Naturalization  Cases,  see 
aerks,  23-25. 

Concurrent  Jurisdiction  of  State  and  Federal 
Courts,  see  Courts,  1385. 

Estoppel  by  Recital  of,  in  Mexican  Grant, 
see  Estoppel,  8. 

Presumption  from  Certificate  of,  see  Evi- 
dence, 546. 

Proof  of,  see  Evidence,  2363. 

Secondary  Evidence  of,  see  Evidence,  906. 

Sufficiency  of  Record  of  Naturalization  Pro- 
ceedings, see  Evidence,  2491. 

Record  of,  as  Evidence,  see  Evidence,  1250, 
1272a. 

Naturalization  of  Indians,  see  Indians,  25, 
26. 

Effect  of  Naturalization  to  Remove  Dis- 
ability to  Hold  Mining  Claim,  see  Mines, 
22. 

Entry  of  Judgment  of,  Nunc  Pro  Tunc,  see 
Judgment,  42. 

Conclusiveness  of  Judgment  of,  see  Judg- 
ment, 568. 

Admission  of,  by  Demurrer,  see  Pleading, 
910. 

Power  of  State  as  to,  see  States,  IV.  i. 

Incorporation  into  United  States,  see  Unit- 
ed States,  14-16. 

See  also  supra,  50,  64,  69,  94, 125. 

165.  The  le^slative  power  of  naturaliza- 
tion is  exclusively  in  Congress.  Chirac  v. 
Chirac,  2  Wheat.  259,  4:  234 
Cited  in   Houston  v.  Moore,  6  Wheat.  40,   6 

L.  ed.  81 — ^Holmes  v.  Jennison,  14  Pet  593, 
10  L.  ed.  605 — ^License  Cases,  5  How.  586, 
12  L.  ed.  293 — Passenger  Cases,  7  How.  556, 
12  L.  ed.  816— Scott  v.  Sandford,  19  How. 
538,  15  L.  ed.  754 — Ex  parte  Clarke,  100 
U.  S.  412,  25  L.  ed.  730— Elk  v.  Wllkins,  112 
U.  S.  109,  28  L.  ed.  649,  5  Sup.  Ct.  Rep.  41 — 
United  States  v.  Wons  Kim  Ark,  169  U.  S. 
701,  42  L.  ed.  909,  18  Sup.  Ct.  Rep.  456 — 
Day  V.  Bufflnton,  8  Cliff.  886,  Fed.  Cas.  No. 
8,675 — Matthew  v.  Rae,  3  C ranch,  C.  C.  699, 
Fed.  Cas.  No.  9,284 — Ex  parte  Smith,  Fed. 
Cas.  No.  12,969— United  States  v.  Rhodes, 
1  Abb.  (U.  S.)  45,  Fed.  Cas.  No.  16,151— 
Comitis  V.  Parkerson,  22  L.R.A.  150,  56  Fed. 
558 — United  States  v.  Severino,  125  Fed.  954 
— Re  Ramaden,  18  How.  Pr.  482 — ^Lynch  v. 
Clarke,  1  Sandf.  Ch.  643 — ^Kllne  v.  Craig, 
65  Pa.  409. 

166.  Congress  has  power,  under  the  Con- 
stitution, of  conferring  upon  an  alien  the 
rights  of  a  native-horn  citizen.  Ogden  v. 
Saunders,  12  Wheat.  213,  6:  606 
Cited  in  Scott  v.   Sandford,  19  How.  578,  16 

L.  ed.  772. 

167.  The  exercise  of  the  Federal  power  to 
prescribe  a  uniform  rule  of  naturalization 
exhausts  the  legislative  power  with  refer- 
ence to  the  individual.  The  Constitution 
does  not  authorize  Congress  to  enlarge  or 
abridge  the  rights  of  a  citizen.  Per  Marshall, 
Ch.  J.  Osbom  v.  Bank  of  United  States,  9 
Wheat.  738,  6:  204 
Cited  In  United  States  v.  Wong  Kim  Ark,  169 

U.  S.  703,  42  L.  ed.  910,  18  Sup.  Ct.  Rep. 
456. 

168.  The  oath  prescribed  by  the  naturali- 
zation act  of  January  29,  1795,  when  taken 
confers  the  right  of  citizenship.     An  order 
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of  court  admitting  the  applicant  is  not  nec- 
essary.   Campbell  y.  Gordon,  6  Cranch,  176, 

3:  190 

169.  Naturalization  is  a  judicial  act. 
Spratt  V.  Sprat t,  4  Pet.  393,  7:  897 
died  lo  United  States  v.  Severlno,  125  Fed. 

951 — Levin  ▼.  United  States,  63  C.  C.  A. 
478,  128  Fed.  828— Smith  y.  Adam,  18  B. 
Mon.  693 — ^Re  Dean,  83  Me.  498,  13  L.R.A. 
232,  22  Atl.  385— Bodek's  Case,  3  Pa.  Dlst. 
R.  726,  63  Fed.  814 — ^Rump  y.  Com.  30  Pa. 
477. 

170.  A  judgment  of  naturalization  is  not 
invalid  because  the  report  required  by  the 
naturalization  act  of  April  14, 1802,  was  not 
made  five  years  prior  to  such  judgment. 
Spratt  V.  Spratt,  4  Pet.  393,  7:  897 

171.  While  the  report  required  by  the 
naturalization  act  of  April  14,  1802,  is  made 
conclusive  evidence  of  the  party's  arrival,  it 
is  not  made  the  sole  evidence,  and  a  judg- 
ment of  naturalization  based  upon  other 
evidence  satisfactorily  proving  the  required 
residence  is  valid,  although  such  time  has 
not  elapsed  since  the  report.  Spratt  y. 
Spratt,  4  Pet.  393,  7:  897 

172.  It  need  not  appear  by  the  record  of 
naturalization  that  all  the  requisites  pre- 
scribed by  law  for  the  admission  of  aliens  to 
the  rights  of  citizenship  have  been  complied 
with.  Stark  y.  Chesapeake  Ins.  Co.  7  Cranch, 
420,  3:  391 
Cited  In  Mntnal  Ben.  L.  Ins.  Co.  v.  Tlsdale, 

91  U.  8.  246,  23  L.  ed.  318— Dolan  v.  Unit- 
ed States,  133  Fed.  449— The  Acorn,  2  Abb. 
<U.  S.)  443,  Fed.  Cas.  No.  29 — Re  Coleman, 
15  Blatchf.  426,  Fed.  Cas.  No.  2,980 — Harley 
y.  State,  40  Ala.  607 — Andres  y.  Arnold 
< Andrea  v.  Circuit  Ct.  3n6ge)  77  Mich.  88, 
6  L.R.A.  239.  43  N.  W.  857— McCarthy  y. 
Marsh,  5  N.  Y.  284 — ^People  y.  Snyder,  41 
N.  Y.  409— Re  Ramsden,  13  How.  Pr.  434— 
Priest  V.  Cummings,  16  Wend.  625 — ^Doe  ex 
dem.  McLane  v.  Moore,  51  N.  C.  (6  Jones, 
L.)  524 — Com.  v.  Snowden,  1  Brewst.  (Pa.) 
221— Bodek's  Case,  3  Pa.  Dist.  R.  726,  63 
Fed.  814 — Com.  v.  Crowley,  26  Pa.  Super. 
Ct.  13(V— Com.  y.  Tqwles,  6  Leiflrh,  747. 

173.  Where  a  citizen  of  the  United  States 
located  a  mining  claim  and  conveyed  the 
same  to  an  alien,  the  naturalization  of  the 
latter  before  a  decision  against  him  in  favor 
of  another  claimant  removed  his  disability 
as  an  alien  to  take  the  title.  Manuel  v. 
Wulflf,  152  U.  S.  505,  14  Sup.  Ct.  Rep.  651, 

38:532 


ALIGNMENT  OF  PARTIES. 

See  Courts,  V.  c,  3,  (6),  4. 


AlilMONY. 

As  Debt  Provable  in  Bankruptcy,  see  Bank- 
ruptcy, 339. 

Due  Process  in  Enforcing  Foreign  Decree 
for,  see  Constitutional  Law,  720. 


Concurrent  and  Exclusive  Jurisdiction  of 
State  and  National  Court,  see  Courts, 
1395. 

In  General,  see  Divorce  and  Separation,  IV. 


ALLEGATIONS. 

En  Indictment  or  Information,  Sufficiency  of, 

see  Indictment,  etc.,  11. 
Conformity   to  Judgment  and  Allegationa, 

see  Judgment,  ft.  f. 
In  General,  see  Pleading. 


ALLEGIANCE. 

Person  Enlisting  in  Army  Taking  Oath  of, 

see  Army  and  Navy,  11. 
Change  of,  see  Citizens,  IV.;   International 

Law,  V. 
Of  Indian  Nations  and  Tribes,  see  Indians, 

1-16. 


ALLET8. 

Apportionment   of   Cost   of  Widening,   see 
Public  Improvements,  50. 

Alleys  which,  by  provisions  of  a  deed 
of  partition,  are  to  be  under  the  control  of 
all  the  owners  of  property  thereon,  and  not 
closed  unless  by  common  consent,  may  be 
closed  by  one  who  becomes  the  owner  of  all 
the  lots  thereon.  Hetzel  use  of  Bacon  v. 
Baltimore  &  O.  R.  Co.  169  U.  S.  26,  18  Sup. 
Ct.  Rep.  255,  42:  648 


ALLOTBfENT. 

Of  Land  to  Indians,  Generally,  see  Constitu- 
tional Law,  1006;  Indians;  Mandamus, 
152;  Parties,  162. 

Of  Indian  Lands  in  Severalty,  see  Indians, 
146-165. 

Between  Land  Claimants;  Conclusiveness  of 
Official  Action,  see  Public  Lands,  1031. 


ALLOWANCE. 

To  Officers  of  Army  and  Navy,  see  Army 
and  Navy,  VI.  b. 

Power  of  Attorney  General  to  Review  Al- 
lowances made,  see  Executiye  Depart- 
ments, 55. 

Of  Claim  against  Decedent's  Estate,  see  Ex- 
ecutors  and  Administrators,  132. 


ALLUVION. 

See  Waters,  122-141,  11.  e. 
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AliAIONDS. 

Duty  on,  tee  Duties,  195. 


AliMS  HOUSE. 

Anthoritj    to    Appoint    Managers    ot,    see 
Poor  and  Poor  Laws,  3. 


ALPACA. 

Dutj  on  Goods  Made  From  Hair  of,  see 
Duties,  180. 


ALTERATION   OP   INSTRUMENTS. 

/.  OeneraUy,  Jf-7. 
JL  Failng  BlatOes,  8-17. 
ilLEra9ures  and  Interlineations,   18' 

IV.  By  Consent,  25^8. 

Altermtion  of  Exemplification  of  Public 
Paper,  see  Evidence,  307. 

Presnmptions  and  Burden  of  Proof,  see  Evi- 
dence, 624-628. 

Release  of  Sureties  by,  see  Principal  and 
Surety,  62-67. 

Ai  Fraud  Affecting  Rights  under  Spanish 
and  Mexican  Grants,  see  Private  Land 
Oaims,  274-276. 

Af  Ground  for  Setting  Aside  Probate  of 
Will,  see  Wills,  28. 

Ai  to  Forgery  GeneraUy,  see  Forgery. 


J.  GeneraUy. 

1-2.  An  alteration  in  the  date  of  a  prom- 
issory note,  from  September  to  October, 
bv  one  of  two  makers,  without  the  consent 
of  the  other,  extinguishes  the  latter's  liabil- 
ity. The  plaintiff  in  such  case  cannot  fall 
\iif^  upon  the  note  as  it  was  originally.  The 
alteration  annuls  the  instrument,  even  in 
the  hands  of  an  innocent  holder.  Wood  v. 
Steele,  6  Wall.  80,  18:  725 

Cittd  In  Angle  v.  North  Western  Mut.  L.  Ins. 
Co.  92  U.  8.  341,  23  L.  ed.  660— Mersman 
T.  Werges,  112  tJ.  S.  141,  28  L.  ed.  642,  6 
Sap.  Ct.  Rep.  65 — Lehman  v.  Central  R.  & 
Bkg.  Co.  4  Woods.  565,  12  Fed.  507— United 
SUtes  Glass  Co.  v.  West  Virginia  Flint  Bot- 
tle Co.  81  Fed.  905 — United  States  Glass 
Co.  V.  Mathews.  82  C.  C.  A.  366,  61  U.  S. 
App.  542.  «9  Fed.  830 — Glover  v.  Robbing, 
49  Ala.  221,  20  Am.  Rep.  272 — ^Toomer  t. 
Rotlasd,  57  Ala.  885,  29  Am.  Rep.  722 — 
Brown  v.  Johnson  Bros.  127  Ala.  294,  51 
L.Rji.  404,  85  Am.  St.  Rep.  134,  28  So.  570 
—Walsh  V.  Hunt,  120  Cal.  50,  39  L.R.A. 
699,  52  Pac  115— Searles  v.  Slipp,  6  S.  D. 
477,  61  N.  W.  804 — Ofensteln  v.  Bryan,  20 
App.  D.  C.  22— King  v.  Sparks,  77  Ga.  281). 
4  Am.  St-  Rep.  85,  1  8.  K.  266— Luther  v. 
Clay,  100  6a.  246.  89  L.R.A.  98,  28  S.  B. 
4fr— Mnlkey  v.  Long,  5  Idaho,  217,  47  Pac. 


949 — Hayes  v.  Wagner,  89  111.  App.  401— 
Hcrt  V.  Oehler,  80  Ind.  88 — Young  v.  Baker, 
29  Ind.  App.  133,  64  N.  E.  54 — Taylor  v. 
Acom,  1  Ind.  Terr.  441,  45  8.  W.  130 — 
Murray  v.  Graham,  29  Iowa,  526 — Marsh  v. 
Grlffln,  42  Iowa,  406 — KnoxviUe  Nat.  Bank 
V.    Clark,   51   Iowa,   270,   33   Am.   Rep.    129, 

I  N.  W.  491 — McCormlck  Harresting  Mach. 
Co.  V.  Lauber,  7  Kan.  App.  731,  52  Pac.  577 
— Blakey  v.  Johnson,  13  Bush,  203,  26  Am. 
Rep.  254 — Belfast  Nat.  Bank  v.  Harriman, 
68  Me.  523— Swift  v.  Williams,  68  Md.  255. 

II  Atl.  835 — Burrows  v.  Klunk,  70  Md.  460, 
3  L.R.A.  578,  14  Am.  St.  Rep.  871,  17  Atl. 
378— Schwartz  v.  Wllmer,  90  Md.  143,  44 
Atl.  1059 — Greenfield  Sav.  Bank  v.  Stowell, 
123  Mass.  203,  25  Am.  Rep.  67 — Herrlck  v. 
Baldwin,  17  Minn.  211,  10  Am.  Rep.  161, 
Gil.  183— Flanigan  v.  Phelps,  42  Minn.  187, 
43  N.  W.  1113— Renville  County  v.  Gray,  61 
Minn.  247.  63  N.  W.  635— Brltton  v.  Dier- 
ker,  46  Mo.  592,  2  Am.  Rep.  553 — McMur- 
trey  v.  Sparks,  71  Mo.  App.  130~Ruby  v. 
Talbott,  5  N.  M.  258,  3  L.R.A.  727,  21  Pflc. 
72— Newman  v.  King,  54  Ohio  St.  278,  85 
L.R.A.  472,  56  Am.  St.  Rep.  705,  43  N.  B. 
683 — Organ  v.  Allison,  9  Baxt.  464 — Bowser 
V.  Cole,  74  Tex.  224,  11  S.  W.  1131— Batch- 
elder  V.  White,  80  Va.  108 — Bank  of  Ohio 
Valley  v.  Lockwood,  13  W.  Va.  421,  81  Am. 
Rep.  768— Matteson  v.  Ellsworth.  33  W's. 
500,  14  Am.  Rep.  766. 

3.  The  material  alteration  of  a  written 
instrument  without  the  knowledge  or  con- 
sent of  the  maker  renders  it  *  absolutely 
void,  even  in  the  hands  of  an  innocent  hold- 
er. Angle  V.  Northwestern  L.  Ins.  Co.  92  U. 
S.  330,  23:  556 
Cited  in  Mersman  v.  Werges,   112  U.  S.  141, 

28  L.  ed.  642,  5  Sup.  Ct.  Rep.  65 — Exchange 
Nat.  Bank  v.  Bank  of  Little  Rock,  22  L.R.A. 
690,  7  C.  C.  A.  121,  19  U.  S.  App.  152,  58 
Fed.  143— Winter  v.  Pool,  104  Ala.  583,  16 
So.  543— Ofensteln  v.  Bryan,  20  App.  D.  C. 
24 — Harris  v.  Bank  of  Jacksonville,  22  Fla. 
509,  1  Am.  St  Rep.  201,  1  So.  140 — Canon 
▼.  Grlgsby,  116  111.  157,  66  Am.  Rep.  760, 
5  N.  E.  862 — Merritt  v.  Boyden,  191  111. 
142,  85  Am.  St.  Rep.  246,  60  N.  E.  907— 
Hodge  V.  Farmers*  Bank,  7  Ind.  App.  97,  84 
N.  B.  123 — McCormlck  v.  Holmes,  41  Kan. 
267.  21  Pac.  108 — Sheley  v.  Sampson,  6 
Kan.  App.  468,  46  Pac.  994 — ^Phoenix  Ins. 
Co.  V.  McKeman,  100  Ky.  104,  37  S.  W. 
490 — Breckenrldge  v.  Lewis,  84  Me.  356,  30 
Am.  St.  Rep.  353,  24  Atl.  864 — ^Market  & 
F.  Nat.  Bank  v.  Sargent,  85  Me.  351,  35  Am. 
St.  Rep.  376,  27  Atl.  102 — Borrows  v.  Klunk, 
70  Md.  460,  3  L.R.A.  578,  14  Am.  St.  Rep. 
371,  17  Atl.  378 — Solon  v.  Wllllamsburgh 
Sav.  Bank,  114  N.  Y.  136,  21  N.  E.  168— 
Manhattan  Sav.  Inst.  v.  New  York  Nat.  Bxch. 
Bank,  170  N.  Y.  63,  88  Am.  St.  Rep.  640, 
62  N.  B.  1079 — Kernohan  v.  Durham,  48 
Ohio  St.  19,  12  L.R.A.  44,  26  N.  B.  982— 
Batchelder  v.  White,  80  Va.  108 — Slater  v. 
Moore,  86  Va.  80,  9  S.  E.  419. 

4.  A  mortgage  executed  by  husband  and 
wife,  of  her  land,  for  the  accommodation  of  a 
partnership  of  which  the  husband  is  a  mem- 
ber, and  as  security  for  a  promissory  note 
made  by  the  husband  for  his  partner  for 
the  same  purpose,  and  to  which  note  the 
partner  adds  the  wife's  name  as  a  maker 
without  the  consent  or  knowledge  of  herself 
or  her  husband,  is  not  thereby  avoided  as 
against  one  who,  in  ignorance  of  the  note 
having  been  so  altered,  subsequently  lends 
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money  to  the  partnership  upon  the  security 
of  the  note  and  mortj^ge.  Mersman  v. 
Werges,  112  U.  S.  139,  5  Sup.  Ct  Rep.  65, 

28:  641 

5.  The  addition  of  the  signature  of  a 
surety  to  a  promissory  i\ote,  without  the 
consent  of  the  maker,  even  if  made  by  the 
holder  without  the  knowledge  or  assent  of 
the  surety,  does  not  discharge  the  maker. 
Mersman  v.  Werges,  112  U.  S.  139,  5  Sup. 
Ct.  Rep.  65,  28:  641 

6.  Where  notes  are  made  payable  to  the 
maker's  order,  and  he  indorses  them  simply 
to  give  them  negotiability,  and  there  is 
another  indorser,  the  stamping  on  the  back 
of  the  notes,  over  the  names  of  both  in- 
dorsers,  of  a  waiver  of  demand  and  protest 
and  a  guaranty  of  payment  in  five  days,  but 
which  is  intended  to  apply  only  to,  and  is 
done  at  the  request  of,  the  other  indorser, 
does  not  alter  the  notes  as  to  the  maker; 
no  waiver  of  demand  or  protest  is  necessary 
to  hold  the  maker  liable.  Gordon  v.  Third 
Nat.  Bank,  144  U.  S.  97,  12  Sup.  Ct.  Rep. 
657,  36: 360 
Cited  in  Third  Nat.  Bank  ▼.  Qordon,  63  Fed. 

471. 

7.  An  alteration  in  the  description  of 
property  in  a  deed,  made  after  the  delivery 
of  the  deed  to  the  grantee,  and  its  record  in 
the  register's  office,  does  not  give  the  deed 
validity  as  a  conveyance  of  the  property, 
the  new  description  of  which  is  inserted. 
To  give  the  deed  such  effect  it  should  be 
re-executed,  re-acknowledged,  and  redeliv- 
ered. Moelle  V.  Sherwood,  148  U.  S.  21,  13 
Sup.  Ct  Rep.  426,  37:  350 

Editorial  notes. 

Effect  of  alteration.  9:  51 

Immaterial  and  unauihorized  alteration 
of  negotiable  paper.  12:  443 

Unauthorized    alteration    of   note    as    to 
date,  time,  place  of  payment,  amount,  cur- 
rency, or  interest.  18:  725 
Fraudulently  altered  paper.  13:  266 
[Liability  of  maker  or  drawer  on  raised 
negotiable  paper.     22  L.RA.  686. 

Alteration  as  affecting  bona  fide  holder. 
35  L.R.A.  464.] 


II,  FiUing  Blanks. 

Burden  of  Proof,  see  Evidence,  628. 
Evidence  to   Supply  Name  in  Award,   see 

Evidence,  lo45. 
Filling  in  Blank  in  Mortgage,  see  Husband 

and  Wife,  99. 

8.  A  party  authorized  by  the  course  of 
business  of  a  firm  may  fill  blanks  in  its 
negotiable  paper.  Michigan  Ins.  Bank  v. 
Eldred,  9  Wall.  544,  19:  763 

Cited  in  Bingham  v.  Reddy,  6  Ben.  275,  Fed. 
Cas.  No.  1,414 — MechanicB  Bank  v.  Charda- 
voyne,  69  N.  J.  L.  259,  101  Am.  St.  Rep. 
701,  55  Atl.  1080 — Chemang  Canal  Bank  v. 
Bradner,  44  N.  Y.  688 — Solon  v.  Williams- 
burgh  Sav.  Bank,  114  N.  Y.  136,  21  N.  E. 
ie8 — ^DuUchess    County    Mut.    Ins'.    Co.    v. 


Hachfleld,  47  How.  Pr.  845,  1  Hnn.  676^ 
Klnnej  v.  Schmltt,  12  Hun.  524 — Weaver  v. 
Paul,  16  Pa.  Co.  Ct.  473,  4  Pa.  Dlst.  R. 
493,  4  Dauphin  Co.  Rep.  807 — ^Waldron  v. 
Young,  9   Heisk.  780. 

9.  If  one  party  signs  his  name  to  a  blank 
paper,  intending  to  accommodate  another, 
he  authorizes  the  other  to  whom  he  delivers 
it,  and  for  whose  accommodation  it  was 
made,  to  fill  up  the  blank.  Goodman  v. 
Simonds,  20  How.  343,  15:  934 
Cited  in  Bank  of  Pittsburgh  v.  Neal,  22  How. 

108,  16  L.  ed.  328 — Michigan  Ins.  Bank  v. 
Eldred,  9  Wall.  652,  10  L.  ed.  766— Angle 
V.  North  Western  Mut.  L.  Ins.  Co.  92  U.  S. 
881,  23  L.  ed.  556 — Bingham  v.  Reddy,  5 
Ben.  274,  Fed.  Cas.  No.  1,414 — National 
Exch.  Bank  v.  White,  30  Fed.  415 — Che- 
mung Canal  Bank  v.  Bradner,  44  N.  Y. 
086 — Manhattan  Sav.  Inst.  v.  New  York 
Nat.  Exch.  Bank,  170  N.  Y.  65,  88  Am.  St. 
Rep.  640,  62  N.  E.  1079 — Farmers'  Nat. 
Bank  v.  Thomas,  79  Hun,  601,  29  N.  Y. 
Supp.  837 — Tucker  v.  New  Hampshire  Sav. 
Bank,  58  N.  H.  87,  42  Am.  Rep.  580 — Weav- 
er V.  Paul,  16  Pa.  Co.  Ct.  478,  4  Pa.  Dlst. 
R.  493>  4  Dauphin  Co.  Rep.  807 — Fraxier 
V.  Gains,  2  Baxt.  97 — Frank  v.  Lilienfeld^ 
33  Gratt.  385. 

10.  Where  a  party  to  a  negotiable  instru- 
ment intrusts  it  to  another  with  blanks  not 
filled  up,  it  carries  an  implied  authority  to 
fill  up  the  blanks  and  perfect  the  instru- 
ment. Bank  of  Pittsburgh  v.  Neal,  22  How. 
96,  16:323 
Angle  V.  Northwestern  L.  Ins  Go.  92  U.  S. 

330,  23:  556 

Cited  In  Davidson  v.  Lanier,  4  Wall.  457,  la 
L.  ed.  380 — Angle  v.  North  Western  Mut. 
L.  Ins.  Co.  92  U.  8.  831,  28  L.  ed.  556— 
Bingham  v.  Reddy,  5  Ben.  274,  Fed.  Cas. 
No.  1,414 — Statton  v.  Stone,  15  Colo.  App. 
240,  61  Pac.  481 — Leseure  r.  Weaver,  9^ 
111.  App.  380 — Coburn  v.  Webb,  56  Ind.  98, 
26  Am.  Rep.  15— Young  v.  Baker,  29  Ind. 
App.  184,  64  N.  B.  54 — Breckenrldge  v. 
Lewis,  84  Me.  356,  80  Am.  St.  Rep.  353,  24 
Atl.  864 — Whltmore  v.  Nlckerson,  125  Mass. 
498,  28. Am.  Rep.  257 — Farmers'  Nat.  Bank 
V.  Thomas,  79  Hun,  601,  29  N.  Y.  Supp. 
837 — Weyerhauser  v.  Dun,  100  N.  Y.  155, 
2  N.  B.  274 — Cox  v.  Alexander,  30  Or.  446, 
46  Pac.  794 — ^Frasler  v.  Gains,  2  Baxt.  97 — 
Frank  v.  Lillenfeld,  33  Gratt.  385 — Snyder 
V.  Van  Doren,  46  Wis.  609,  82  Am.  Rep.  739, 
1  N.  W.  285 — Johnston  Harvester  Co.  v. 
McLean,  57  Wis.  264,  46  Am.  Rep.  89,  15 
N.  W.  177 — Johnson  v.  Weed  &  G.  Mfg.  Co. 
103  Wis.  295,  79  N.  W.  236 — Smith  V.  Wlll- 
iDg,  123  Wis.  382,  68  L.R.A.  942,  101  N.  W. 
692. 

10a.  The  bona  fide  holder  of  a  bill  of  ex> 
change  has  a  right  to  write  over  a  blank 
indorsement  to  whom  the  bill  shall  be  paid» 
at  any  time  before  or  after  the  institution 
of  the  suit  against  the  indorser;  and  the 
holder  by  such  directions  does  not  become 
an  indorser.    Evans  v.  Gee,  11  Pet.  80, 

9:63» 
Cited  In  Emshelmer  v.  New  Orleans,  186  U.  8. 
48,  46  L.  ed.  1048,  22  Sup.  Ct.  Rep.  770 — 
Vanarsdale  v.  Hax,  47  C.  C.  A.  31,  107  Fed. 
880 — Riggin  v.  Collier,  6  Mo.  669— Conster- 
dine  V.  Moore,  65  Neb.  293,  101  Am.  St. 
Rep.  620,  91  N.  W.  899. 

11.  A  grantor  in  a  deed  oonveying  real 
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pioperfy,  signed  and  acknowledged,  vritli  a 
Dlank  for  the  name  of  the  grantee,  may  au- 
thorue  another  party  by  parol,  before  or  at 
the  time  of  the  delivery  of  the  deed  to  the 
grantee,  to  fill  up  the  blank.  Allen  v. 
Withrow,  110  U.  8. 119,  8  Sup.  Gt.  Rep.  617, 

28:90 

12.  No  person,  unless  authorized  either 
directly  or  hy  just  inference  from  the  na- 
ture of  the  transaction,  can  fill  up  a  blank 
for  his  own  benefit.  Davidson  v.  JLanier,  4 
Will.  447,  18:  377 

13.  A  drawee  has  no  rioht  to  fill  up  a 
blank  bill  and  hold  the  drawers  and  in- 
dorsers,  without  any  other  authority  than 
sach  as  is  implied  in  the  fact  that  the  bill 
wafl  sent  to  him  by  the  last  indorser  with 
the  eoDsent  of  the  other  indorser  and  of  the 
drawers,  for  under  such  circumstances  the 
only  inference  to  be  drawn  is  that  it  was 
sent  to  him  for  acceptance.  Davidson  v. 
Lanier,  4  Wall.  447,  18:  377 

14.  The  delivery  of  a  bill  of  exchange 
agoed  and  indorsed  in  blank  authorizes  the 
receiver,  as  between  himself  and  the  drawer 
and  indorser,  to  fill  it  up  only  in  conformity 
with  the  autiiority  given  him.  If  there  has 
been  no  agreement, 'the  authority  is  general; 
if  there  has,  it  must  be  pursued.  Davidson 
T.  Lanier,  4  Wall.  447,  18:  377 
Ottetf  in  Statton  v.  Stone,  16  Colo.  App.  239, 

61  Pac.  481 — ^Waldron  v.  Young,  9  Helsk. 
782— Snyder  v.  Tan  Doren,  46  Wis.  610,  32 
Abl  Bep.  789,  1  N.  W.  280. 

15.  A  blank  bill  of  exchange  filled 
up  by  the  receiver  cannot  be  enforced 
igunst  the  drawer  and  indorser  in  favor  of 
tnjone  who  takes  it  with  knowledge  that  it 
bas  been  filled  up  without  authority  or  in 
fraud.    Davidson  v.  Lanier,  4  Wall.  447, 

18:  377 

16.  A  party  who  indorses  a  paper,  with 
tbe  intent  that  a  promissory  note  shall  be 
vrittea  on  the  other  side,  and  that  he 
tiisll  be  considered  as  the  indorser,  is  con- 
eluded  from  objecting  that  it  was  not  filled 
op  when  he  indorsed  it.  Violett  v.  Patton,  5 
Crtnch,  142,  3:  «1 
Citei  in  Goodman  v.  Simonds,   20  How.  861, 

IS  U  ed.  98»»Bank  of  Pittsburg  v.  Neal, 
22  How.  108,  16  L.  ed.  828—Angle  v. 
North  Western  Hut.  L.  Ins.  Co.  92  IT.  S. 
339,  23  L.  ed.  559— United  States  v.  Nel- 
100,  2  Brock.  72,  Fed.  Cas.  No.  15,862 — 
Hertert  v.  Hlne,  1  Ala.  21,  84  Am.  Dec. 
755— Roberts  v.  Adams,  8  Port.  (Ala.)  801, 
33  Am.  Dec.  291 — ^Beckwlth  v.  Angell,  6 
Coan.  321 — Clark  v.  Sljoarney,  17  Conn. 
525— Weaver  v.  Marvel,  12  La.  Ann.  518 — 
Boath  Berwick  v.  Huntress,  58  Me.  91,  87 
Am.  Dec.  585 — Greenfield  Sav.  Bank  v.  Sto- 
well.  123  Mass.  198,  25  Am.  Bep.  67 — 
Whitmore  v.  Nlckerson,  125  Mass.  498,  28 
Am.  Rep.  257 — Rogers  v.  Stevenson,  16 
Mba.  73,  Gil.  56 — Davis  v.  Lee,  26  Miss. 
509.  59  Am.  Dec.  267 — Johnson  v.  Blasdale, 
ISmedes  &  M.  20,  40  Am.  Dec.  85 — C  haddock 
T.  Yanness,  85  N.  J.  L.  624,  10  Am.  Rep. 
256— Vm  Doser  v.  Howe,  21  N.  T.  537 — 
Chtmong  Canal  Bank  v.  Bradner,  44  N.  Y. 
•86— EllU  V.  Brown.  6  Barb.  304 — Grtggs 
Y.  Howe,  31  Barb.  104 — Kinnety  v.  Schmitt, 
12  Hon,  524 — Nelson  v.   Dubois,   13  Johns. 


179— Smith  V.  Wyckoff,  3  Sandf.  Ch.  90-^ 
Selser  v.  Brock,  8  Ohio  St.  306 — ^Prazler  v. 
Gains,  2  Baxt.  97 — Waldron  v.  Young,  9 
Helsk.  782— Whittle  v.  Hide  &  Leather  Nat 
Bank,  7  Tex.  Civ.  App.  618,  26  S.  W.  1011^> 
Michigan  Ins.  Co.  v.  Leavenworth,  30  Yt. 
20 — Orrlck  v.  Colston,  7  Gratt.  195 — Hop- 
kins V.  Richardson,  9  Gratt  495 — ^Keames  v. 
Montgomery,  4  W.  Ya.  85 — Snyder  v.  Yan 
Doren,  46  Wis.  608,  82  Am.  739,  1  N. 
W.  285. 

17.  One  to  whom  a  negotiable  instrument 
with  unfilled  blanks  is  sent  for  use  may  not 
make  a  new  instrument  by  erasing  what  is 
written  or  printed,  nor  by  filling  &e  blanks 
with  stipulations  repugnant  to  the  plainly 
expressed  intention  of  the  same,  as  shown 
by  its  written  or  printed  terms.  Angle  v. 
Northwestern  L.  Ins.  Go.  92  U.  S.  330, 

23:  556 
DiatinffuiaTied  in  Solon  v.  WiUiamsbnrgh  Sav. 

Bank,  114  N.  Y.  136,  21  N.  E.  168. 

Cited  in  Walsh  v.  Hunt  120  Cal.  50,  89 
L.R.A.  699,  52  Pac.  115>-Ellls  v.  Walt  4 
S.  D.  459,  57  N.  W.  229 — Ofenstein  v.  Bryan, 
20  App.  D.  C.  22 — Canon  v.  Grlsby,  16  111. 
App.  562 — Hayes  v.  Wagner,  89  111.  App. 
400 — ^Knoxville  Nat.  Bank  v.  Clark,  51  Iowa, 
270,  1  N.  W.  491 — Greenfield  Sav.  Bank  v. 
Stowell,  123  Mass.  198,  25  Am.  Rep.  67 — 
National  Bank  v.  Law,  127  Mass.  75 — ^Ruby 
V.  Talbott^  5  N.  M.  276,  8  L.R.A.  732,  21 
Pac.  72 — Rochester  &  C.  Tump.  Road  Co.  v. 
Paviour,  164  N.  Y.  288,  62  L.R.A.  799, 
58  N.  E.  114 — Farmers'  Nat.  Bank  v.  Thomas, 
79  Hun,  598,  29  N.  Y.  Supp.  837 — Cussen  v. 
Brandt  97  Ya.  10,  75  Am.  St  Rep.  762,  32 
S.  E.  791 — Frank  v.  Llllenfeld,  88  Gratt 
385. 

Editorial  notes. 

Effect   of  filling  blanks  in  bonds   after 

execution.  22: 614 

Filling  in  blanks.  16:823 


III,  EroBures  and  Interlineations, 

Effect  on  Holder  of  Bill  or  Note,  see  Bills 
and  Notes,  321. 

Presumptions  and  Burden  of  Proof,  see  Evi- 
dence, 508,  625,  627. 

As  Affecting  Exemplification  of  Statute,  see 
Evidence,  1050. 

As  Badge  of  Fraud,  see  Evidence,  2303. 

Release  of  Sureties  by,  see  Principal  and 
Surety,  62-67. 

Effect  of  Alteration  of  Deed  as  Against  Sub- 
sequent Purchasers  Whose  Deeds  are 
Recorded,  see  Real  Property,  103  b. 

Question  of  Law  or  Fact  as  to,  see  Trial, 
295,  319,  320,  330. 

See  also  infra,  25-27. 

18.  [An  interlineation  in  a  deed  after  exe- 
cution, although  on  an  immaterial  point, 
will  avoid  it.  An  interlineation  is  presumed 
to  be  made  after  execution.  Morris  v. 
Vanderen  (C.  Ct.)  1  Dall.  64,  1:  38] 

19.  [A  deed  is  voided  by  razure,  addition, 
interlining,  or  other  alteration,  in  any  ma- 
terial part,  done  after  execution.  Van  Home 
V.  Dorrance  (C.  Ct.)  2  Dall.  304,  Fed.  Cas. 
No.  16,857,  1:391] 


154 


ALTERATION  OF  INSTRUMENTS,  IV. 


20.  A  material  alteration  or  erasure  in  a 
deed,  after  its  execution,  will  avoid  it.  Steele 
V.  Spencer,  1  Pet.  552,  7:  253 
Oited   in   Deem   ▼.    Phillips,    6   W.    Va.    178 — 

Yeager  v.  Musgrave,  28  W.  Va.  111. 

21.  A  bond  to  obtain  an  appeal  from  the 
judgment  of  a  justice  of  the  peace,  signed 
by  one  surety  and  rejected  by  the  justice, 
but  afterwards  accepted  by  him  after  being 
interlined  with  the  name  of  another  surety 
who  executes  it  without  the  knowledge  of 
the  first,  is  void  as  to  the  latter.  Oneale 
V.  Long,  4  Cranch,  60,  2:  550 
<fited  In  Anderson  v.  Bellenger,  87  Ala.  336, 

4  L.R.A.  681,  13  Am.  St.  Rep.  46,  6  So.  82 
— ^Taylor  v.  Johnson,  17  Ga.  533 — Sans  v. 
People,  8  111.  336 — State  ex  rel.  McCarty  v. 
Pepper,  31  Ind.  86 — Covert  v.  Shirk,  58  Ind. 
268 — Barrett  v.  Thorndlke,  1  Me.  76 — Peo- 
ple V.  Brown,  2  Dougl.  (Mich.)  18 — Hum- 
phreys V.  Gulllow,  13  N.  H.  387,  38  Am. 
Dec.  409 — Chappell  v.  Spencer,  23  Barb.  689 
— Barton  v.  Baker,  31  Barh.  256 — Walla 
Walla  County  v.  Ping.  1  Wash.  Terr.  844 
— ^Yeager  v.  Musgrave,  28  W.  Va.  111. 

22.  Where  a  bond  was  given  conditioned 
for  the  faithful  performance  of  the  duties  of 
the  office  of  deputy  collector  of  taxes  for 
«ight  certain  townships,  and  the  instrument 
of  the  appointment  referred  to  in  the  bond 
was  afterwards  altered  so  as  to  extend  to 
another  township,  without  the  consent  of 
the  sureties,,  the  surety  was  discharged 
from  his  responsibility  for  money  subse- 
quently collected  by  his  principal.  Miller 
V.  Stewart,  9  Wheat.  680,  6:  189 
JHstinfjuiahed   in   United    States   Glass   Co.   v. 

Mathews,  32  C.  C.  A.  366,  61  U.  S.  App. 
642,  89  Fed.  830 — National  Surety  Co.  v. 
United  States,  63  C.  C.  A.  514,  129  Fed. 
72 — National  Bank  v.  Martin,  1  Chester  Co. 
Rep.  379 — Tremper  T.  Hemphill,  8  Leigh, 
625,  31  Am.  Dec.  673. 

Cited  in  Union  Mut.  L.  Ins.  Co.  v.  Hanford,  143 
U.  S.  191,  36  L.  ed.  120,  12  Sup.  Ct.  Bep. 
437 — ^Unlted  States  v.  Freel,  186  U.  S.  315, 
46  L.  ed.  1181.  22  Sup.  Ct.  Rep.  875 — 
United  States  Fidelity  &  G.  Co.  v.  Golden 
Pressed  &  Fire  Brick  Co.  (United  Fidelity 
&  G.  Co.  V.  United  States)  191  U.  S.  423, 
48  L.  ed.  246,  24  Sup.  Ct.  Rep.  142 — Evans 
V.  Lawton,  34  Fed.  236 — Morgan  County 
T.  Branham,  57  Fed.  181 — ^United  States 
Glass  Co.  V.  West  Virginia  Flint  Bottle  Qp. 
81  Fed.  996 — Jacksonville,  M.  &  P.  R.  ft 
Nav.  Co.  V.  Hooper.  29  C.  C.  A.  886,  62  U. 
fl.  App.  679,  86  Fed.  624— Tyler  Min.  Co. 
V.  Last  Chance  Mln.  Co.  32  C.  C.  A.  506. 
61  U.  8.  App.  193,  90  Fed.  23^Zeigler  v. 
Hallahan,  66  C.  C.  A.  6,  181  Fed.  209 — 
Glover  v.  Robblns,  49  Ala.  221,  20  Am.  Rep. 
272 — State  v.  Churchill,  48  Ark.  442,  3 
'S.  W.  362 — Chester  v.  Leonard,  68  Conn. 
509,  37  Atl.  397 — ^Wilmington  v.  Horn,  2 
Harr.  (Del.)  196 — Mamerow  ▼.  National 
Lead  Co.  206  111.  631,  99  Am.  St.  Rep.  196, 
69  N.  E.  604 — Stein  v.  Jones,  18  111.  App. 
545 — Independent  ^District  v.  Rel  chard.  50 
Iowa,  101 — Peru  Plow  &  Wheel  Co.  v.  Ward, 
1  Kan.  App.  8,  41  Pac.  64 — Roman  v.  Peters, 
a  Rob.  (La.)  482,  38  Am.  Dec.  222— Mc- 
Guire  V.  Wooldridge,  6  Rob.  (La.)  50— 
Orleans  &  J.  R.  Co.  v.  International  Constr. 
Co.  118  La.  413,  87  So.  10 — Manufacturers' 
Bank  v.  Cole,  39  Me.  193 — Waterman  v.  Vose, 
43  Me.  511 — Plunkett  v.  Davis  Sewing  Mach. 
Co.  84  Md.  633,  36  Atl.  116 — Warren  v. 
Lyons,  152  Mass.  312,  9  L.R.A.  354,  25  N. 


E.  721 — Fillmore  County  v.  Greenleaf,  80 
Minn.  244.  83  N.  W.  157— Collins  v.  Collins, 
51  Miss.  323,  24  Am.  Rep.  632 — Blair  v. 
Perpetual  Ins.  Co.  10  Mo.  566,  47  Am.  Dec. 
129 — Fisher  v.  Cutter,  20  Mo.  209 — Schuster 
V.  Welssman,  63  Mo.  561 — Nofsinger  v.  Hart- 
nett,  84  Mo.  553 — ^Llonberger  v.  Krieger, 
88  Mo.  165 — Schuster  v.  Weiss.  114  Mo.  171, 
19  L.R.A.  186,  21  S.  W.  438— Brennan  v. 
Clark,  29  Neb.  399,  45  N.  W,  472— Tmckee 
Lodge  No.  14,  I.  O.  O.  F.  v.  Wood,  14  Nev. 
310 — Watriss  v.  Pierce,  32  N.  H.  576— 
Wright  V.  Bartlett,  43  N.  H.  650 — Bangs 
V.  Strong,  4  N.  Y.  324— People  v.  Vilas,  36 
N.  Y.  472,  93  Am.  Dec.  520 — ^People  v. 
Pennock,  60  N.  Y.  427 — Livingston  v.  Moore. 
15  App.  Div.  17,  44  N.  Y.  Supp.  125— Kings- 
bury V.  Williams,  63  Barb.  151 — Paine  v. 
Jones,  14  Hun,  581 — Werlein  v.  Tower  Mfg. 
&  Novelty  Co.  12  Misc.  143,  32  N.  Y.  Supp. 
1160_-Hnnt  v.  Smith,  17  Wend.  180.  31 
Am.  Dec.  296 — Grant  v.  Ludlow,  8  Ohio 
St.  68 — ^Reed  v.  Board  of  Education,  39  Ohio 
St.  637 — Eckert  v.  Myers,  45  Ohio  St  532. 
15  N.  E.  862 — Hand  Mfg.  Co.  v.  Marks.  36 
Or.  531,  59  Pac.  649 — Crompton's  Estate,  27 
W.  N.  C.  492,  9  Pa.  Co.  Ct.  135.  47  Phlla. 
Leg.  Int.  474 — ^Wylie  v.  Gallagher,  46  Pa. 
209 — Bensinger  v.  Wren,  100  Pa.  506,  40 
Phila.  Leg.  Int.  221 — Hutchinson  v.  Wood- 
well,  107  Pa.  520 — Northwestern  Nat  Bank 
V.  Keen,  14  Phlla.  9,  8  W.  N.  C.  284— Oreen- 
ville  V.  Ormand.  61  S.  C.  124.  28  S.  B.  147 
— Davis  V.  State.  6  Tex.  App.  50 — Coughran 
V.  Blgelow,  9  Utah,  266,  34  Pac.  61— Bank 
of  St.  Albans  v.  Smith,  30  Vt.  152— Dunham 
V.  Downer.  31  Vt.  259 — Loving  v.  Auditor, 
76  Va.  948 — State  Sav.  Bank  v.  Baker,  03 
Va.  615.  25  S.  B.  550 — Walton  v.  Williams, 
1  Va.  Dec.  683 — King  County  v.  Ferry,  6 
Wash.  554,  19  L.R.A.  508,  34  Am.  St  Rep. 
880,  32  Pac.  538 — Yeager  v.  Musgrave,  28 
W.  Va.  Ill— Rlgg  v.  Parsons,  29  W.  Va. 
627,  2  8.  B.  81. 

23.  Another  person  may  not  make  a  new 
instrument  by  erasing  what  is  written  or 
printed,  nor  by  filling  the  blank  with  stipula- 
tions repugnant  to  the  plainly  expressed 
intention  of  the  same  as  shown  by  its  writ- 
ten or  printed  terms.  Angle  v.  North  West- 
em  L.  Ins.  Co.  92  U.  S.  330,  23:  556 

24.  Where  the  only  erasure  appearing  up- 
on a  deed  is  in  the  change  of  a  grantor's 
name  from  Elizabeth  to  Eliza,  proof  of  the 
identity  of  the  persons  is  a  sufficient  ex- 
planation. At  any  rate  the  presumption  is 
that  the  erasure  was  made  before  execution. 
Hanrick  v.  Patrick,  119  U.  S.  156,  7  Sup.  Ct. 
Rep.  147,  30:  396 
Cited  in  Peugh  v.  Mitchell,  8  App.  D.  C.  825 

— Ofenstein  v.  Bryan,  20  App.  D.  C.  16 — 
Franklin  v.  Baker,  48  Ohio  St  304,  29  Am. 
St.  Rep.  547,  27  N.  E.  550. 


IV.  By  Consent. 

Evidence  of  Parol  Agreement,  see  Evidsneey 
1627,  1528. 

25.  Alterations  or  erasures  made  by  con- 
sent do  not  avoid  a  deed,  whether  made  in 
pursuance  of  an  agreement  prior  or  subse- 
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quent  to  execution.  Speake  v.  United  States, 
»Cninch,  2«,  3:645 

Dittinguiahed  Sn  People  v.  Brown,  2  Dougl. 
(Mich.)  13 — Cleaton  y.  Chambllss,  6  Rand. 
92. 
CiM  IB  Bailey  v.  Taylor,  11  Conn.  634,  29 
Am.  Dec.  321 — Stewart  v.  Preston,  1  Fla. 
22.  44  Am.  Dec  621 — Patterson  v.  Gibson, 
81  G*.  805,  12  Am.  St.  Rep.  356,  10  S.  E.I 
9— Sans  t.  People,  8  111.  335 — Stiles  v.i 
Probst,  69  111.  387 — State  ex  rel.  County 
Com™.  V.  Polke,  7  Blackf.  28— Pelton  t. 
Prescott,  13  Iowa,  590 — Slmms  v.  Hervey, 
19  Iowa,  291 — ^Tucker  v.  Allen,  16  Kan. 
319— Howe  V.  Peabody,  2  Gray,  557 — Col- 
lins T.  Collins,  51  Mlas.  323,  24  Am.  Rep.  632 
—Camden  Bank  r.  Hall,  14  N.  J.  L.  585 — 
Den  ex  dem.  Farlee  v.  Farlee,  21  N.  J.  L. 
289 — Crossman  v.  Crossman,  95  N.  Y.  153 
—Be  Conway,  124  N.  Y.  467,  11  L.R.A.  800, 
26  N.  B.  1028 — Burton  v.  Baker,  31  Barb. 
256— McArtbur  v.  Ladd,  5  Ohio,  518 — Frank- 
lin T.  Baker,  48  Ohio  St.  304,  29  Am.  St. 
Bep.  547,  27  N.  E.  550 — Newman  T.  King, 
54  Ohio  St.  282,  35  L.R.A.  473,  56  Am. 
8t  Rep.  705,  43  N.  E.  683— Spencer  t. 
Buchanan,  Wright  (Ohio)  584 — State  v.  Col- 
Tlg.  15  Or.  62,  13  Pac.  639 — Crlbben  v.  Deal, 
21  Or.  214,  28  Am.  St.  Rep.  746,  27  Pac. 
1046 — ^Buraon  ▼.  Klncald,  3  Penr.  &  W.  61 
—Arnold  v.  Jones,  2  R.  I.  350 — Gourdln  v. 
Commander,  6  Rich.  L.  604— Vllct  T.  Camp, 
13  Wis.  206. 

26.  At  common  law  an  alteration,  addi- 
tion or  erasure  in  a  deed,  with  the  concur- 
rence of  all  the  parties  to  the  deed,  does 
not  avoid  it.  Speake  v.  United  States,  9 
Clinch,  28,  3:  645 

27.  The  name  of  an  obligor  may  be  erased 
from  a  bond,  and  a  new  obligor  inserted, 
by  consent  of  all  the  parties,  without  mak- 
ing the  bond  void.  Speake  v.  United  States, 
HVaneh,  28,  3:645 
Cited  in   Miller  v.   Stewart,   9   Wheat,   717,   6 

L.  ed.  198 — ^United  States  v.  Nelson,  2 
Brock.  73,  Fed.  Cas.  No.  15,362— Chappell 
T.  Spencer,  23  Barb.  689 — Rogers  v.  Hosack, 
18  Wend.  339 — Hosack  t.  Rogers,  25  Wend. 
34S— Smith  T.  Weld,  2  Pa.  St.  65 — Rhea 
T.  Gibson.  10  Gratt.  220. 

28b  Parol  authority  is  adequate  to  author- 
ize an  alteration  or  addition  to  a  sealed 
iutmment.     Drury  v.  Foster,  2  Wall.  24, 

17:780 
Citfd  in  Allen  y.  Withrow,  110  U.  8.  128,  28 

L.  ed.  94,   3  Sup.  Ct.  Rep.  617— Bulkley  v. 

Derlne,    27    111.    App.    147 — Lee    County    ▼. 

Welsing,   70  Iowa,  202,  80  N.  W.  481— Bx- 

cbaage  Nat.  Bank  t.  Fleming,  68  Kan.  142, 

«5  Pac.  213 — State  v.  Young,  23  Minn.  557 

—Garland  t.  Wells,  15  Neb.  802,  18  N.  W. 

132— Crlbben  v.   Deal,   21   Or.   216,   28   Am. 

8t  Rep.  746,  27  Pac.  1046— Stone  T.  Brown. 

54  Tex.  338— Threadglll   t.  Butler,  60  Tex. 

600— Henke    ▼.    Stacy,    25    Tex.    Civ.    App. 

275,  61    8.   W.   509— Dooley   ▼.   Baynes.   86 

Va.  650.  10  S.  B.  974 — Lafferty  y.  Lafferty, 

42  W.  Ya.  788,  26  8.  E.  262. 


Construction  of  Patent  in  Case  of,  see  Pat- 
ents, 729-732. 

Grants  from  Former  Government,  see  Private 
Land  Claims,  179-183. 

Rules  for  Construing  Statutes  in  Case  of, 
see  Statutes,  II. 


-•"•^ 


AMBIGUITY.  . 

Parol   Evidence  to   Explain,   see   Evidence, 

1627-1648. 
In  Indian  Treaties,  see  Indians,  72. 
li  Indictment,  see  Indictment,  etc.,  45. 


AMENDMENT. 

Of  Appeal,  see  Appeal  and  Error,  3066. 

Of  Writ  of  Error,  see  Appeal  and  Error, 
3067-3089. 

Of  Record,  Generally,  see  Appeal  and  Error, 
V.  i. 

Of  Bill  of  Exceptions,  see  Appeal  and  Error, 
V.  s,  7. 

Of  Entry  of  Dismissal,  see  Appeal  and  Er- 
ror, 3957. 

Of  Affidavit  in  Attachment,  see  Attach- 
ment, 57,  58. 

Of  Proofs  in  Bankruptcy,  see  Bankruptcy, 
365,  366. 

Of  Findings  hy  Court  of  Claims,  see  Claims, 
204. 

Of  Constitution,  see  Constitutional  Law,  I. 

Of  Corporate  Charter  as  Impairment  of  Con- 
tract Obligations,  see  Constitutional 
Law,  IV.  g,  2,  c  (8)  (b) ;  IV.  g,  4,  g  (9) 
(b,  c.) 

Of  Court  Records,  see  Constitutional  Law, 
393. 

Of  Corporate  Charter,  see  Corporations 
IV.  c. 

Of  Indictment,  see  Indictment,  etc.,  11.  f. 

Of  Articles  of  Association  of  Insiurance  Com- 
pany, see  Insurance,  386. 

Of  Judgment,  see  Judgment,  XII.  e;  Manda- 
mus, 80,  81. 

Of  Return  to  Mandamus,  see  Mandamus, 
232. 

Of  Relocation  of  Mining  Claim,  see  Mines, 
61. 

Of  Claim  for  Patent,  see  Patents,  VH.  d,  2. 

Of  Pleading,  Generally,  see  Limitation  of 
Actions,  599-602;  Pleading,  I.  n. 

In  Admiralty,  see  Admiralty,  III.  g,  1. 

On  Appeal,  see  Appeal  and  Error,  VIII.  c.  2. 

Of  Survey  in  Confirmation  of  Private  Land 
Claims,  Generally,  see  Private  Land 
Claims,   557-565. 

Of  Land  Entries,  see  Public  Lands,  490-500. 

Of  Petition  for  Removal  of  Cause,  see  Re- 
moval of  Causes,  286,  296-298. 

Of  Record  after  Removal  of  Cause,  see  Re- 
moval of  Causes,  449. 

Of  Record  in  Proceedings  for  Removal  of 
Cause,  see  Removal  of  Causes,  491. 

Of   Statute,   Generally,   see   Statutes,   I.   e, 

3;  IL  k;  III. 
Of  Statute,  Construction  of,  see  Statutes, 

n.  k. 

Of  Verdict,  see  Trial,  873-877. 

Of  Writ,  see  Writ  and  Process,  4,  5. 

Of  Return  to  Writ  and  Process,  see  Writ 

and  Process,  110. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,  4400. 
Remanding  Case  to  Trial  Court  to  Permit, 

see  Appeal  and  Error,  IX.  i,  1,  c. 
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AMICABLE   ACTIONS— ANCILLARY  RECEIVERS. 


Effect  of  New  Matter  to  Change  Retroactive 
Period  of  Adjudication  of  Bankruptcy, 
see  Bankruptcy,  145. 

Allowance  According  to  Equitable  Consider- 
ations, see  Courts,  31. 

Power  as  to  Court  Records,  see  Courts,  46, 
47. 

Joinder  of  New  Parties  by,  see  Parties,  91. 

1.  [A  clerical  error  may  be  amended  by 
agreement.  Elliot  ▼.  Elliot  (Ct.  Com.  PI. 
Phila.)  1  Dall.  379,  1 :  185] 

2.  [Scire  facias  may  be  amended  by  the 
record  after  writ  of  error.  Burrows  v. 
Heysbam  (Ct.  Com.  PL  Phila.)  1  Dall.  133, 

1:69] 

3.  The  allowance  of  amendments  in  plead- 
ings and  other  papers  is  to  prevent  mere 
modes  and  forms  from  prevailing  over  the 
intrinsic  merits  of  the  litigants.  Roach  v. 
Hulings,  16  Pet.  319,  10:979 
Cited  In   Garland   v.   Davis,   4   How.    154,   11 

L.  ed.  918 — Bowden  v.  Burnham,  8  C.  C.  A 
251.  19  U.  S.  App.  448.  59  Fed.  766 — ^Tyler 
V.  Mutual  Dist.  Messenger  Co.  18  App.  D. 
C.  268 — ^McKean  v.  Cutler,  48  M.  H.  876. 


AMICABLC:  ACTIONS. 

Disability  to  Give  Federal  Jurisdi'»*»on  by 

Consent,  see  Courts,  V.  c,  12. 
See  sJso  Action  or  Suit,  17,  18. 


AMICUS  CTTRUB. 

Filing  Brief  in  Pending  Case  as,  see  Appeal 

and  Error,  3597. 
Motion  for  Rehearing  by,  see  Appeal  and 

Error,  5657. 


AMITY. 


Meaning  of  Term,  see  Statutes,  826. 


AMNESTY, 

See  Pardon  and  Amnesty. 


AMOUNT. 


Of  Judgment,  see  Judgment,  IL  d. 


AMOUNT  IN  CONTROVERSY. 

On  Appeal,  see  Appeal  and  Error,  I.  f. 

As   Determining     Jurisdiction    of    Federal 

Courts,  see  Courts,  V.  c,  6. 
For  Purpose  of  Removal  to  Federal  Court, 

see  Removal  of  Causes,  V. 


Jurisdiction  of  Supreme  Court  to  Compel 
Obedience  to  its  Mandate  without  Re- 
gard to  Amount  in  Dispute,  see  Suprem* 
Court  of  the  United  States,  72. 


AMUSEMENTS. 

Civil  Rights  in  Places  of,  see  dtixena,  18, 

13. 
Due  Process  in  Regulating  Admission  to,  see 

Constitutional  Law,  489. 
Exclusion  of  Negroes  from  Places  of,   see 

Constitutional  Law,  1583. 


ANARCHISTS. 

Exclusion  and  Deportation  of  Alien  Anar- 
chists, see  Aliens,  121,  122;  Constitu- 
tional Law,  170,  906. 


ANCHORAGE. 

Right    of    Municipality    to    Regulate, 
Municipal  Corporations,  56. 


ANCHORED  VESSEIi* 

Collision  with,  see  Collision,  II.  f. 


ANCIENT  DOCUMENTS. 

Admissibility  in  Evidence,  see  Evidence,  IV. 
b,  4. 


ANOIIiliABY  ADMINISTRATION. 

Conclusiveness  of  Judgment  by  Court   of, 
see  Judgment,  682,  683. 


ANOHiliARY   EXECUTORS   AND 
MINISTRATORS. 

See  Executors  and  Administrators,  X. 


ANOIIiIiARY  JURISDICTION. 

Of  Federal  Courts,  Generally,  see  Courts,  V. 

c.  9. 
Of  Supreme  Court  Generally,  see  SapreflM 

Court  of  the  United  States,  23. 


ANCII«IiARY  RECEIVIiaEUk 

See  Receivers,  VIIL 


AND— ANIMALS. 
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ANB. 

ICetning  of  Term,  see  Statutes,  334. 


AXIKAIi  INDUSTBT  AOT. 

See  Commerce,  521,  522. 


ANIMALS. 

Ownership  of  Increase,  see  Accession  and 
Confusion,  1. 

Increase  Ck>7ered  by  Mortgage,  see  Chattel 
Mortgage,  21. 

Cirriage  of,  see  Carriers,  IL  b,  6. 

Measure  of  Damages  for  Breadi  of  Contract 
for  Carriage  of,  see  Damages,  139-142. 

Opinion  as  to  Qause  of  Injury  During  Trans- 
portation, see  Eyidenoe,  1774. 

liability  of  Receiyer  to  Penalties  for  Non- 
compliance with  Regulations  for  Trans- 
portation of,  see  Receivers,  193. 

Sale  of  Generally,  see  Commerce,  395. 

Sales  of  Live  Stock  on  Commission,  see 
Commerce,  442. 

Soliciting  Consignment  of  Live  Stock,  as 
Commerce,  see  Commerce,  461. 

Taxation  of  Live  Stock  in  Transit,  see  Com- 
merce, 466. 

Doty  on  Birds,  see  Duties,  261. 

Judicial  Notice  of  Branding,  see  Evidence, 
105. 

Applicability  of  State  Law  to  Land  Included 
in  Military  Reservation,  see  States,  90. 

liabiiity  of  Railroad  Company  for  Injury  to, 
see  Constitutional  Law,  282-284. 

Statute  Denying  Protection  to  Dogs  Unless 
Placed  on  Assessment  Roll,  see  Consti- 
tutional Law,  861. 

Ifeasure  of  Recovery  for  Conversion  of,  see 
Damages,  243. 

Malicious  iLilling  of,  see  Malicious  Mischief. 

Due  Process  as  to  Grazing  on  Public  Domain, 
see  Constitutional  I^w,  467. 

Taxation  of  Cattle  Grazing  in  Indian  Coun- 
try, see  Taxes,  307-312. 

Oability  for  Use  and  Occupation  of  Premises 
by,  see  Use  and  Occupation,  4. 

1*  By  the  common  law,  as  well  as  by  the 

Itw  of  most  if  not  all  of  the  states,  dogs 

ve  so  far  recognized  as  property  that  an 

setion  will  lie  for  their  conversion  or  injury, 

Sentell  v.  New  Orleans  &  C.  R.  Co.  166  U.  S. 

€98,  17  Sup.  Ct.  Rep.  693,  41:  1169 

C**td  in  Jones  v.   IIIIdoIb  C.  B.  Co.  76  Miss. 

97S,  28  So.  35^ — Hodges  v.  Causey,  77  Miss. 

356,  48  L.B.A.  95,  78  Am.'  St.  Rep.  525,  26 

So.  946 — Fox   V.   Mohawk   &  H.   River   Hu- 

mine  Soc.  25  App.  Dlv.  29,  48  N.  Y.  Supp. 

62&~>SslIey  v.  Manchester  &  A.   R.   Co.   54 

8.  a  483,  71  Am.   St.  Bep.  810,   32   S.   B. 

526. 

Editorial  notes. 

[Right  to  kill  dogs.    15  L.R.A.  249. 
Property  right  in  dogs.    40  L.R.A.  503. 
Prt^erty  right  in  bees.     40  luRJL,  687.] 


liiablllty  for  injuries  by. 

Validity  of  Statute  Making  Person 
Driving  Along  Highway  £iable  for 
Resulting  Damages,  see  Constitu- 
tional Law,  211. 

Due  Process  as  to  Damages  Resulting 
from  Driving  Along  Highway,  see 
Constitutional  Law,  468. 

Opinion  as  to  Dangerous  Character,  see 
Evidence,  1807. 

Evidence  of  Habit,  see  Evidence,  2066. 

Evidence  of  Disposition  of  Animal  at 
Other  Times,  see  Evidence,  2148. 

2.  Whoever  undertakes  to  keep  an  animal 
fera  naturce  in  places  of  public  resort  is 
liable  for  the  injuries  inflicted  by  it  on  a 
party  who  is  not  guilty  of  negligence.  But 
if  the  animal  is  of  a  tame  nature,  there 
must  be  proof  of  notice  to  the  owner,  of  its 
vicious  habits,  in  order  to  make  him  liable. 
Congress  &  E.  Spring  Co.  v.  Edgar,  99  U.  S. 
645,  25: 487 

3.  Plaintiff  having  been  attacked  and  in- 
jured in  a  park  by  a  male  deer  belonging 
to  the  proprietors  of  the  park,  the  owners 
were  held  liable,  upon  a  verdict  of  the  jury 
establishing  their  knowledge  of  the  animal's 
vicious  propensities.  Congress  &  E.  Spring 
Co.  V.  Edgar,  99  U.  S.  645,  25:  487 
Cited  In   Murphy  v.   Preston,   5   Mackoy,   516 

— ^Parsons  v.  Manser,  119  Iowa,  90,  62 
L.R.A.  134,  97  Am.  St.  Rep.  288,  93  N. 
W.  86— Twire  V.  Rjland,  62  Md.  386,  50 
Am.  Rep.  226 — Bell  v.  Leslie,  24  Mo.  App. 
670 — Benolt  v,  Troy  &  L.  R.  Co.  154  N. 
Y.  225,  48  N.  B.  524 — Bormann  y.  Mil- 
waukee, 98  Wis.  525,  83  L.R.A.  654,  67  N. 
W.  924. 

—  Editorial  notes. 

Liability  of  owner  of  animals  for  injury 
by  them  to  persons.  25:  487 

[Liability  for  injury  by  bees.  62  L.RA. 
132. 

Liability  of  owner  for  trespass  of.  22 
Ij.R.A.  55. 

Liability  for  injuries  by,  to  persons  on 
owner's  premises.     14  LJKA.  196.] 

Running  at  large. 

4.  The  validity  of  Iowa  Code,  §  4059,  re- 
specting the  liability  of  owners  of  Texas 
cattle  for  allowing  them  to  run  at  large,  is 
to  be  determined  without  any  reference  to 
the  validity  of  §  4058,  which  is  directed 
against  the  importation  of  such  cattle.  Kim- 
mish  V.  Ball,  129  U.  S.  217,  2  Inters.  Com. 
Rep.  407,  9  Sup.  Ct.  Rep.  277,  32:  695 

5.  In  this  country,  in  the  progress  of  its 
settlement,  the  principle  that  a  man  was 
bound  to  keep  his  cattle  confined  within 
his  own  grounds,  or  else  he  would  be  liable 
for  their  trespasses  upon  the  unenclosed 
groiuids  of  his  neighbors,  was  never  adopted 
or  recognized  as  the  law  of  the  country,  ex- 
cept as  it  might  refer  to  animals  known  to 
be  dangerous.  Buford  v.  Houtz,  133  U.  S. 
320,  10  Sup.  Ct.  Rep.  305,  33:  618 
Cited  In  Lazarus  v.  Phelps,   152  U.  8.  85,  88 

L,  ed.  364,  14  Sup.  Ct.  Rep.  477 — Pace  v. 
Potter,    85    Tex.    476,    22    S.    W.    300— St. 
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ANNEXATION— ANNUITIBS. 


Louis  Cattle  Co.  v.  Taught,  1  Tex.  Civ.  App. 
390,  20  S.  W.  853. 

*-  Editorial  note. 

[As  a  nuisance.    39  L.HA.  674.] 

Infections  diseases. 

Federal  Question  as  to  Investigation  of, 
see  Appeal  and  Error,  1790. 

Conclusiveness  of  Finding  as  to,  see  Ap- 
peal and  Errof,  4808. 

Regulation  of  Infected  Animals  as  Af- 
fecting Commerce,  see  Commerce, 
VI.  b. 

Denial  of  Privileges  and  Immunities  in 
Regard  to,  see  Constitutional  Law, 
188,  189. 

Police  Power  to  Enact  Quarantine 
Regulations,  see  Constitutional  Law, 
879. 

Fees  of  Consul  for  Cattle  Disease  Cer- 
tificates, see  Diplomatic  and  Con- 
sular Officers,  37. 

Presumption  in  Favor  of  Quarantine 
Regulations,  see  Evidence,  447. 

Opinions  Respecting,  see  Evidence,  1777- 
1779. 

Variance  between  Allegations  and  Find- 
ings in  Action  for  Negligent  Com- 
munication of,  see  Trial,  939-941. 

6.  The  right  to  carry  freight  and  prop- 
erty, given  to  railroads  by  U.  S.  Rev.  Stat. 
§  5258,  U.  S.  Comp.  Stat.  1901,  p.  3564,  does 
not  give  them  the  right  to  carry  into  a 
state,  in  violation  of  state  laws,  cattle 
known,  or  which  by  due  diligence  may  be 
known,  to  be  capable  of  communicating 
disease.  Missouri,  K.  &  T.  R.  Co.  v.  Haber, 
169  U.  S.  613,  18  Sup.  a.  Rep.  48^, 

42:  878 
Cited  in  Austin  v.  TenneBflee,  179  U.  S.  349, 
45  L.  ed.  228,  21  Sup.  Ct.  Rep.  132 — United 
States  v.  Slater,  123  Fed.  120— State  v. 
Rasmussen,  7  Idaho,  7,  52  L.R.A.  80,  97 
Am.  St.  Rep.  234,  69  Pac.  933— Ex  parte 
Boyce,  27  Nev.  349,  65  L.R.A.  62,  75  Pac. 
1 — Com.  v.  Cooper,  27  Pa.  Co.  Ct.  201. 

7.  Knowledge  or  notice  that  cattle  are 
liable  to  communicate  disease,  of  which  the 
fact  that  they  are  brought  from  south  of 
the  southern  boundary  of  Kansas  is  made 
prima  facie  evidence  by  Kansas  act  of  1885, 
as  amended  in  1891,  is  an  implied  condi- 
tion of  liability  under  the  statute,  for  bring- 
ing them  into  the  state.  Missouri,  K.  &  T. 
R.  Co.  V,  Haber,  169  U.  S.  613,  18  Sup.  Ct. 
Rep.  488,  42:  878 

8.  The  provisions  for  the  investigation 
of  the  diseases  of  cattle  and  the  suppression 
thereof,  made  by  the  animal  industry  act  of 
Congress  of  March  29,  1884,  with  the  later 
appropriation  of  money  to  carry  them  out, 
do  not  preclude  legislation  by  states  to  pro- 
tect domestic  cattle  against  the  communi- 
cation of  diseases  by  cattle  from  other 
states.  Missouri,  K.  &  T.  R.  Co.  v.  Haber, 
169  U.   S.   613,   18   Sup.  Ct.  Rep.   488, 

42:  878 
—  Editorial  notes. 

Constitutionality  of  state  legislation  reg- 
ulating the  importation  of  infected  animals. 

47:  108 

[Infected  animals,  statutory  regulations 
as  to.    26  L.R.A.  638.] 


ANNEXATION. 

To  City  Generally,  see  Constitutional  Law, 
1102;  Courts,  169;  Statutes,  53. 

Apportionment  of  Municipal  Debts  on 
Change  in  Taxable  Territory,  see 
Municipal  Corporations,  105,  106. 


ANNUAIi  WORK. 
On  Mining  Claim,  see  Publication,  6. 
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ANNUITIES. 

Claims  in  Bankruptcy,  see  Bankruptcy,  338. 

Effect  of  Discharge  in  Bankruptcy,  see  Bank- 
ruptcy, 417,  418. 

To  Choctaws  Indians;  Claims  for,  see 
Claims,  37. 

To  Pottawatomie  Indians,  see  Indians,  163, 
164. 

Power  of  Courts  to  Commute  Indian  An- 
nuities, see  Claims,  159. 

Annuity  Tables  as  Evidence,  see  Evidence, 
1443. 

Testamentary  Directions  to  Make  up  De- 
ficiencies in  Annuity,  see  Executors  and 
Administrators,  204. 

Right  to  Interest  on,  see  Interest,  53. 

Lien  of  Decree  Establishing  Arrears  Due  on, 
see  Judgment,   890. 

Necessary  Parties  in  Suit  to  Establish  An- 
nuity as  Lien,  see  Parties,  232. 

Rescission  of  Contract  to  Pay,  see  Sale,  149. 

Usury  in  Purchase  of,  see  Usury,  15,  22,  30, 
138. 

Competency  of  Grantor  to  Prove  Usury,  see 
Witnesses,  125. 

1.  Where  a  devise  of  land  was  made  with 
a  condition  of  forfeiture  in  case  of  nonpay- 
ment of  certain  money  legacies  and  a  life 
annuity,  certain  other  legacies  being  given 
with  no  condition  expressed,  and  a  provision 
made  that  legacies  not  charged  upon  any 
particular  fund  should  not  be  paid  under  two 
years  after  the  testator's  death,  there  being 
no  other  legacies  given  which  could  answer 
the  description  of  legacies  in  money  charged 
on  a  particular  fund,  the  first-named  lega- 
cies, including  the  life  annuity,  were  held  to 
be  a  charge  on  the  -land  devised.  Canal 
Bank  v.  Hudson,  111  U.  S.  66,  4  Sup.  Ct. 
Rep.  303,  28:  354 

2.  Where  defendants,  who  had  paid  a  de- 
cree charging  an  annuity  as  a  lien  on  the 
testator's  real  estate,  claimed  title  under  a 
devisee  entitled  to  a  distributive  share  of 
the  entire  estate  of  the  life  annuitant,  who 
died  during  the  pendency  of  such  suit  in 
chancery,  it  is  not  proper,  when  they  are 
subsequently  dispossessed  by  paramount 
title,  to  abate,  from  the  allowance  to  them 
of  the  amount  paid  by  them  to  discharge  the 
decree  in  such  suit,  any  sum  on  account  of 
the  distributive  share  of  such  devisee  in 
the  amount  so  paid.  Canal  Bank  v.  Hudson, 
111  U.  S.  66,  4  Sup.  Ct.  Rep.  303,      28:  354 
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3.  A  deficiency  in  the  annuity  secured  by 
the  marriage  settlement  must  be  made  up 
where  the  husband  confirmed  a  marriage 
settlement  and  directed  his  executor  that, 
if  there  should  be  a  deficiency,  it  should 
he  taken  out  of  his  estate,  and  the  de- 
fidracT  occurred,  although  through  an  in- 
Tpstment  under  the  direction  of  the  wife. 
English  V.  Foxall,  2  Pet.  595,  7:  531 

4.  Where  annuities  are  charged  upon  cer- 
tain legacies,  the  heirs  at  law  have  no  in- 
terest in  their  validity,  if  the  legacies  are 
Tslid.    McDonogh  y.  Murdoch,  15  How.  367, 

14:  732 


ANNULMENT. 

Of  Statute,  see  Statutes,  IIL 
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ANOTHER  ACTION  PENDING. 

As  Ground  of  Abatement,  see  Abatement 
and  Revival,  11.  e. 

Xoninterference  with  Jurisdiction  already 
Acquired,  see  Courts,  VI.  d-g. 

Ixduuveness  of  Jurisdiction  First  Attach- 
ing^ see  Generally,  Courts,  VL  g,  1. 


ANSWER. 

h  Admiralty,  see  Admiralty,  HI.  g,  8. 
To  Question  Certified,  see  Cases   Certified, 

VL  b. 
Answer  as  Prerequisite  to  Injunctive  Order, 

see  Injunction,  220. 
hi  General,  see  Pleading,  HI. 


A^TTECEDENT   DEBTS. 

Tildng  of  Note,  as  Payment,  see  Payment, 
43^ 


ANTEDATING. 

Of  Municipal  Bonds,  see  Bonds,  351-354. 
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ANTEN  UPTIAIj  CONTRACT. 

la  General,  see  Husband  and  Wife,  11.  i. 

Aa  Fraud  upon  Creditors,  see  Fraudulent 
Conveyances,  106,  107. 

^Hes  in  Claiming  Rights  under,  see  Limit- 
ation of  Actions,  124. 

Specific  Performance  of,  see  Specific  Per- 
fonnance,  38. 


ANTICHRESIS. 

Plea  of  Prescription  in  Case  of,  see  Limita- 
tion of  Actions,  38. 

Limitation  of  Action  on  Generally,  see  Lim- 
itation of  Actions,  312. 

Rights  and  Duties  of  Parties  to,  see  Mort- 
gage, 109. 

What  Converts  into  Absolute  Sale,  see 
Pledge,  5-6b,  11,  12. 

What  Constitutes,  see  Pledge,  10,  12. 


ANTICIPATED  QUESTIONS. 

Power  of  Courts,  see  Courts,  L  a,  2* 


ANTICIPATION. 

Of  Invention,  see  Patents,  V.  e. 
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ANTI-TRUST  ACT. 

See  Monopoly  and  Combinations,  IL 


ANY. 

Meaning  of,  see  Statutes,  323. 


APACHES. 

Power  of  Congress  to  make  Allotments  of 
Lands,  see  Indians,  75. 


APEX  RIGHTS. 

See  Generally,  Mines,  I.  d,  2. 


APPEAIi  AND  ERROR. 

I.  Appellate  Jurisdiction  Oenerally^ 
1-630. 

a.  In  Oeneral,  1-4. 

b.  Nature f    S'll. 

c.  Consent,   12'0, 

d.  Decisions  Revieicahle;  Final' 

ity     of    Judffnients    and 
Decrees,  20-313. 

1,  In  Oeneral;  Miscellaneous 

Judgments    and    Orders 
Reviewable,  20-44, 

2.  Finality     Oenerally,     45- 

62. 

3,  Determination     of     Con- 

troversy   Generally,    03- 
77. 

4.  Reference;     Further    Ac^ 

count,  78-98. 
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J.  d—ootWd. 

6,  Amount       Vndetermined, 

OO'lOl. 
O.  Interlocutory  and  Discre- 
tionary  Matters  General- 
ly, 102'10. 

7.  As  to  Pleadings,  11 1-20. 
S>  Dismissal      or      Nonsuit; 

Reinstatementf  121'3S» 
P.  Affecting  Judgment;  New 
Trial;    Rehearing,    136- 

4:7. 

10,  Orders     after     Judgment 

Generally,   149-63, 

11,  Injunction,  164-03, 

12,  Receivers,  164-8. 

13,  Mandamus,  160-7O, 

14,  Habeas  Corpus,  171-84, 
16.  Decrees  Relating  to  Sales 

Generally,  186-94, 

16,  Foreclosure  Decrees,  106- 

217, 

17,  Cases  Removed  from^  State 

Courts,  218-22, 

18,  Decrees      in     Adm,iralty, 

223-6, 

19,  Bankruptcy  Cases,  227. 

20,  As  to  Costs,  228-30, 

21,  Contempt,  231-6. 

22,  Criminal  Cases,  237-43. 

23,  Refusal  to  Obey  Mandate, 

244-6, 

24,  Judgment      of      Highest 

State  Court;  Decision 
of  Intermediate  Court 
Generally,  246-313. 

a.  In  General,  246-69, 

b.  Affirmanoes,  270-80, 
c  Reversals,  281-313. 

#.  Right  of  Government  to  Re- 
view in  OrimAnal  Caee^  814- 
16, 

/.  Jurisdictional  Ameunt,  317- 
630. 

1,  In  State  Courts,  817, 

2,  In  Circuit  Courts,  818, 
8,  In   Circuit   Courts   of  Ap- 
peals, 319, 

4.  In  United  States  Supreme 
Court,  320-630, 

a.  Generally,  320-6, 

b.  Requisite     Amount     or 

Value,  827-46. 
o.  Necessity     of     Showing 
that       Jurisdictional 
Amount     is     Involved, 
847-66. 

d.  Extrinsie    Broof,    366- 

79, 

e.  Whjat  Deemed  Matter  in 

Dispute,       880- 
622. 

(1)  In  General,  380- 

401. 

(2)  Effect    of   Set-off 

or  Counterclaim, 
402-12. 

(3)  Reduction,    418- 

26, 

(4)  Addition    to 

Amount  Claimed, 
4^7-8. 


I.  A  ^$  9^-confd. 

(6)  Collateral  Bffeet 
o  f  Jud0mentf 
429-36. 

(6)  Contingent     ttoss 

or  Interest,  437- 
8. 

(7)  Determining 

from  Pleadings, 
439-61. 

(8)  Deter  mini  ng 

from  Judgment, 
462-70. 

(9)  Determining 

from  Record  or 
Writ  of  Error, 
471-4. 

(10)  In     Cases      Con- 

cerning Real 
Property,  47^- 
96. 

(11)  In  Adm,iralty 

Cases,    497-S02. 

(12)  Includifig    Inter- 

est      or       CoaIs, 
603-22, 
£•  Uniting      Interests       of 

Several      Parties, 

623-82. 

(1)  In    General,    SSS" 

67. 

(2)  In    Admiralty, 

668-82, 
ff.  Cases  in   Which    Value 
Cannot    he   Estimated, 
683-96. 
h.  Cases    not    Subject     to 
Jurisdictional    IAwiit4gm 
tion,  696-630. 
II,  Mode  of  Review,  630a-716. 
a.  In   General,    630a-36. 
h.  Appeal  or  Error,   637-98, 
o.  Existence    of    Other    Remed^y 
for  Review,   699-716, 
III,  Jurisdiction  of  Particular  CourtSp 
716-2381, 
a.  Of  Courts  of  District  of   Oo» 

lum^hia,  716-17, 
h.  Of  District  or  Circuit  Oourtm, 

718-26, 
e.  Of  Circuit  Courts  of  Appeale, 

727-42, 
d.  Of     United     States     Suprewn^ 
Court,   743-2381, 

1,  Generally,  748-69, 

2.  Over     Circuit     Courts      of 

Appeals,  760-809. 
a.  Generally,    760-7. 
h.  Diverse     CitlzensHip 

Cases,  768-84. 

c.  Intervention,   786-6. 

d.  Ancillary     Jurisdiction^ 

787-9, 

e.  €kuestions     of     Federal 

Law,    790-807. 

f.  Admiralty    Cases,    SOS. 
fl.  Criminal  Cases,  809. 

8.  Over   District  ttnd  Circuit 
Courts,  810-993. 

a.  C^enerally,  810-28. 

b.  Cases     Removed     from. 

State   CourtSt    820^as. 
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III.  d,  a—eonfd. 

c.  Haheas    Corpus    CaaeSf 

839-47. 

d.  Bankruptcy  Cases,  84S' 

e.  AdtniraUy    Cases,    S60' 

f .  Criminal    Cases,    866' 
8. 

g.  Tinder  Act  Creating  Cir- 

cuit  Courts  of 
Appeals,  869' 
993. 

(1)  In    General,    869- 
•  78. 

(2)  As  to  Jurisdiction, 

879-987. 
(a)  In       General, 
879-87. 

(h)  Right  to 
iJhoose  hetween 
Supreme  Court 
and  Circuit  Court 
of  Appeals,  888- 
94. 

(o)  What  Pre- 
sents QuesHon  as 
to  Jurisdiction, 
89S-914. 

(d)  Nature  of  De- 
cision as  Affecting 
Jurisdiction  of 
Supreme  Court, 
91&-18. 

(e)  Certificate  as 
to  -  Jurisdiction, 
919-37. 

(8)  On  Questions  of 
Federal  Law, 
938-89. 

(4)  Effect  of  Appeal  to 
Circuit  Court  of 
Appeals,    990-3. 

4.  Over     Territorial     Courts, 

994-103S. 

5.  Over  Insular  Courts,  1036- 

46. 

6.  Over  Courts  of  District  of 

Columbia,    1047-81. 

a.  Generally,   1047-&6. 

b.  Questions     of     Federal 

Law,  1057-74. 
c  Criminal   Cases,    107 S- 
81. 

7.  Over     Court     of     Claims, 

1082-93. 

8.  Over  Court  of  Private  Land 

Claims,  1093a-4. 

9.  Over  State  Courts,    1095- 

2381. 

a.  Generally,    1095-1109. 

b.  Federal    Qnestion    Set- 

tled by  Prior  Deci- 
sions; Frivolotisness 
of  Federal  Question  i 
Moot  Questions,  lliO- 
37. 

c.  When    Adjudication    is 

Rendered  in  a  "Suit," 
1138-46. 
U.  8.  Dig.— 11 


HI.  d,  0— oon^d 

d.  Judgment  from  High- 
est State  Court, 
1147-67. 

(1)  In  General,  1147- 

53. 

(2)  When     Writ    may 

Run  to  Inferior 
Tribunal,  1154- 
67. 
e.  How  Federal  Question 
Raised,  1168- 
1248. 

(1)  Generally,     1168- 

97. 

(2)  In  Pleadings, 

1198-1222. 

(3)  Motions  after  Ver- 

dict, 1223-31. 

(4)  Proceedings         on 
Appeal,  1232-40. 

(5)  Objections  and  Ex^ 

ceptions,  1241-8. 
t.  Where  and  When  Fed- 
eral Question 
Must  be  Raised, 
1249-1318. 

(1)  Generally,     1249- 

70. 

(2)  In   Highest   Court 

of  State,  1271- 
9. 

(3)  After   Decision   of 

Highest  State 

Court,    1280-91. 

(4)  On  Rehearing,   ot 

in  Banc,  in  State 
Court;  On  Motion 
after  Rehearing, 
1292-1310. 

(5)  In  Supreme  Court 

of  United  States, 
1311-18. 
ff.  Necessity  and  Essentials 
of  Decision  of 
Federal  Question, 
1319-1528. 

(1)  Generally,      1319- 

26. 

(2)  Necessity  of  Exist- 

ence of  Federal 
Question,  1327- 
34. 

(8)  Necessity  that  De- 
cision be  Made, 
1335-50. 

(4)  What  Constitutes 
a  Decision  of  a 
Federal  Question, 
1351-1430. 

(a)  G  ener  ally, 
1351-8. 

(b)  Matters  as  to 
Federal  Authori- 
ty, 1359-68. 

(c)  Matters  as  to 
State  Legislation 
and  Authority, 
1369-92. 
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(d)  B.igM%  and 
Immunities 
Claim>ed  under 
Federal  Law^ 
1393-1430, 

(5)  Nature  of  Decision 

as  Affecting  Bight 
of  Review,  1431- 
60. 

(6)  Necessity  as  to  De- 

cision  being  Erro- 
neouSf  1461 '4. 

(7)  NecessUy  that  De- 

cision he  ControU 
ling,  1466^1623. 
h.  What      Questions      are 
J  urisdictionalf 
1620-2049, 

(1)  Questions  of  Local 

or    General    Law, 
1629-1644. 
(a)  In       General, 
1529-72, 

(h)  Validity  o  f 
State  Legislation 
under  State  Con- 
stitution, 1673- 
83, 

(o)  Construct  ion 
of  Statutes  and 
Ordinanoes,  16S4- 
94, 

(d)  Questions  of 
Fact,  1696-1600. 
(e)  Practice  and 
Procedure,  1601- 
44. 

(2)  Repugnancy        o  f 

State  Statutes  or 
Authority  to  Fed- 
eral Constitution 
or  Statute,  1646- 
1716. 

(a)  Gener  ally, 
1646-72. 

(h)  Im^paimtentof 
Contract  Obliga- 
tions, 1673-1716. 

(3)  Validity  of  Federal 

Law,  1717-24. 

(4)  Validity  of  Federal 

AuthorUy,     1726- 
31. 
(6)  Treaties,  1732-60. 

(6)  Rights  and  Immu- 

nities Claimed 
under  Federal 
Law  and  Authori- 
ty Generally, 
1761-97. 

(7)  Contracts,      1798- 

1812. 

(8)  Patent       Cases, 

1813-20. 

(9)  Water  and  Ripari- 

an Rights,  1821- 
4. 


III.  d,  9,  h^^oont'd. 

(10)  Land  TiUes,  182S- 

82, 

(a)  G  ener  ally, 

1826-71. 

(h)  Bound  ar  y, 

1872-8. 

(o)  M  i  n  i  n   o 

Claims,    1879-82. 

(11)  As  to  Exercise   of 

War  Power;  Con- 
federate Money, 
etc.,  1883-94. 

(12)  Money;  Legal  Ten- 

der, 1896-7. 

(13)  Due     Process      of 
'   Law,   1898-1913. 

(14)  Equal     Protection 

and       Privileges, 
1914-16, 
(16)  CivU        Rights, 
1917-18. 

(16)  Slavery,    1919-20. 

(17)  Eminent    Domain, 

1921. 

(18)  As      to      National 

Banks,    1922-30. 

(19)  As     to     Bankrupt 

Estates,  1940-62. 

(20)  As    to     Receivers, 

1963-7, 

(21)  Rights    '   under 

Judgment  or  Exe- 
cution', Full  Faith 
and  Credit,  19SS- 
2003, 

(22)  Decisions     as      to 

Taxes,  Assess- 
ments,  Revenue 
Laws,  and  Cus- 
toms, 2004-21. 

(28)  As  to  Commerce, 
2022-6. 

(24)  As  to  Navigation, 
2026-32. 

(26)  Former  Jeopardy, 
2033. 

(26)  Limitation   of  Ao" 

tUms,  2034-8. 

(27)  Title      to      Office, 

2039-41. 

(28)  As  to  Removal  of 

Causes,  2042-0. 

(29)  Citizenship,  2047^ 

8. 

(30)  Indians,  2049. 

L  Who   May    Raise    Qt^eS" 

lion     of     Jurisdiction ; 

Demand      in      Party*  s 

Oum  Right,  2060-6Q. 

J.  What  Questions  WiU  he 

Reviewed,    2070' 

2266. 

(1)  GeneraUy,  2070^1. 

(2)  Reviewability      o  f 

Non-Federal  Ques- 
tions, 2072-229O. 
(a)  Gener  ally, 
2072-2123. 
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(h)  Construct  ton 
of  State  ConstitU' 
tiona  and  Statutes, 
and  Municipal  Or- 
dinanceSf  2124:- 
51. 

(c)  Validity  of 
State  Legislation, 
2162-03, 

(d)  Questions  not 
Involved  in  Rec- 
ord,  2104-74, 

(e)  Questions  o  f 
Fact,  217&-2208, 

(f)  Practice  and 
Procedure,  2200- 
26. 

(8)  ReviewahiUty  o  f 
Federal  Questions, 
2227-66, 
k.  What  Recordmusit  Show 
as  to  Federal 
iiuestion,  2267- 
2839, 

(1)  Generally,     2267- 

77. 

(2)  Presentation       as 

Affected     "by     the 
Class     to     Which 
the  Federal  Ques- 
tion   Belongs, 
2278-97, 
(8)  The     Decision     of 
the  Federal  Ques- 
tion,   2298-2816, 
(4)  Certificate  of  State 
Court,  281 7-89, 
L  What   ConstittUes   Rec- 
ord    for     Purpose     of 
Shotting    Jurisdiction; 
Matters     Outside     the 
Record,  2840-81,    » 
if >  Proceedings   to   Transfer   Cause, 
2882-3120, 
«.  Right  to  Appeal  or  Bring  Er- 
ror, 2882-2444, 

1.  Generally,  2382-4, 

2,  Who  Entttled,  2886-2428, 

3,  How  Waived  or  Lost;  Es- 

toppel   to     Claim    Right, 
2499-44, 
h.  Panics,  2446-2620, 

1,  In  eteneral,  2446, 

2.  Who     are     Necessary     or 

Proper;  Joinder;   Sev- 
erance, 2446-86, 

a.  Appellants     or     Plain- 

tiffs   in    Error,    2446- 
76, 

b.  AppeUees     or     Defend- 

ants  in   Error,    2477- 
84. 

e.  Wh<U  Constitutes  a  Sev- 
erance, 2486, 
9.  Bescription      of      Parties, 

2486-2604. 

4.  Death  of  Party,  2606, 
6.  Substitution,  2606-20, 

••  Ahatement  or  Abandonment  of 
Appeal  or  Writ  of  Error, 
2621-9. 


MV.-^oont'd. 

d.  Time  for  Taiking  and  Prose- 

cuting Proceeding,  2630- 
2607, 

1,  Generally,  2630-68, 

2,  When  Supersedeas  or  Stay 

is  Desired,  2669-7 O, 

3,  Mode  of  Oom/puting,  2671- 

2603, 

a.  When   Tim/e   Begins   to 

Run,   2671-90. 

b.  When    Appellate     Pro- 

ceedings   are    Deemed 
Begun,  2691-2608,, 

4,  Extensions;       Suspensions 

and  Interruptions,  2604- 
7, 

e.  Writ  of  Error,  2608-84, 

1.  Generally,  2608-16, 

2.  To    what    Court   Directed, 

2616-34. 

3.  Form,  2686-48. 

^.  Issuance    and    Allowance, 
2644t-70. 
a.  In  General,  2644-60. 
h.  Where  Writ  Runs  to  a 
State  Court,    2661-70, 
6,  Service  of  Writ,  2671-6, 
6,  When    Returnable,    2677- 
84, 
/.  The  Appeal,  2686-2719, 

1.  In  General,  2686-90, 

2.  AlUnoance,  2691-2719, 

g.  Further  Proceedings  Pending 
Error  or  Appeal;  Super- 
sedeas, 2720-2887. 

1.  In  General,  272O-0. 

2.  When  Supersedeas  or  Stajf 

Granted;  Authority  to 
Grant,  2727-49. 
8.  Effect  of  Appeal  or  Error 
as  a  Supersedeas;  What 
Action  Precluded,  2760- 
2830, 

4.  Modification  or  Vacation  of 

Supersedeas,  2881-7, 
h.  DocJeeting  or  Filing,  2838-60, 
i.  SecurUy,  2861-2942, 

1.  Necessity,  2861-77, 

2.  Formal   Requisites,    2878- 

86. 
8,  Amount  Necessary,   2886- 

98, 
^,  Cltange  in,  or  Addition  to. 

Security,  2899-2909, 
6.  Time  for  Giving,  2910-28, 

6,  Parties,  2929-84, 

7,  Sureties,  2936-6, 

8,  Acceptance  and  Approval, 

2937-48. 
j.  Citation     or     Notice,     2944- 
8081. 

1,  In  General,  2944-9, 

2,  Service,  2960-76, 

8.  Fotfnal   Requisites,   2977- 

88, 
4,  By   Whom   Signed,    2984- 

98, 
6,  Necessity,  2994-3031. 
Ic.  Return,  8032-41, 
I,  Appearance,  3042-66, 
ffir.  Amendments,  30  66-89, 
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IV, — cowt^d, 

n.  Clerk* 8  Fees,  3090'6. 

o.  Double    and    Successive    Ap' 

peals,  3097^114, 
p.  FoUouHng  State  or  Territorial 

Bractioe,   ailS'20. 
F.  The  Record,  8121-600. 
a,  Oenerally,  8 12 1-81 . 
h.  Authentication;     Certification, 

8182-48, 
e.  Contradictions  of,  or  in,  8144- 

61. 

d.  What  Included  in,  8152-86, 

e.  What  Should  he  Included  in, 

8186-90. 
/.  What    must     he    Shown     hy, 

8191-219. 
g.  Filing  and  Docketing,   8220- 
89. 

1.  In  General,  8220-2, 

2,  Time  for,  8223-89. 

h.  What  Outside  the  Record  may 
he  Considered;  Extrinsic 
Evidence,   8240-66, 

i.  Amendment;  Perfecting, 
8266-300. 

1.  In  General,  8266-60. 

2,  Amendments,  3261-71. 

8.  Certiorari  to  Perfect  Rec- 
ord, 3272-800, 
j.  Printing  Record,  3301-2. 
Ic.  Pleadings,  3303-4a. 
I.  Evidence,  3306-34, 
m.  Instructions,  3336-8. 
n.  Opinions,  8339-41. 
o.  Findings   and    Statements    hy 

.  Court,  8342-70. 
p.' Special  Verdict,  3871-3. 
q.  Stipulation      Waiving      Jury, 

3374-8. 
r.  Agreed  Statement;  Case  Made, 

3379-406. 
S.  Bill  of  Exceptions,  8407-669. 

1,  In  General,  3407-16, 

2.  When  Proper  or  Necessary, 

3417-67. 

8.  Time  of  Talcing,  Settling, 
and  Filing,  3468-88. 

4.  Sufficiency;  Formal  Requi- 
sites, 3484-99. 

6.  Signing,  Sealing,  and  Set- 
tling,  3600-22. 

6.  What   It    Should    Contain, 

3623-66. 

7.  Amendment,  3667-9. 

t.  Assignments  of  Error,   3660- 

94, 
u.  Briefs,  3696-3600, 
VI.  Ohjecfions  and  Exceptions;  Rais- 
i-ng  Question  in  Lower  Court, 
3601-731. 
a.  Definite ness  \    Sufficiency ^ 
3601-6S, 

1,  Generally,  3601-6. 

2,  To  Evidence^  3607- 18a, 

8.  To   Instrttctions,    3619-49. 

4.  To  Report  of  Master,  Ref- 
eree, or  Commissioner, 
3660-8. 

h.  Necessity  for  Exception,  8669- 

700, 
e.  Time  for  Exception,  8701-17. 


d.  Raising  Question  hy  Motion  or 
Other  Mode,  3718-31. 
VII.  Preliminary  Motions  and  Orders ; 
Dismissal,  3732-977. 

a.  In  General,  3732-9. 

h.  Practice   Generally,   3740-72. 

o.  When  Heard;  Time  of  Motion, 
8773-82. 

d.  Preference  of  Causes  in  Order 

of  Hearing,  3783-806. 

e.  Contintuince,  3806-16, 

f.  SuhmissUm,  8816-22, 

g.  Affirming  or  Dismissing,  3828- 

47. 
H.  Docketing     and     Dismissing, 

8848-64. 
i.  Grounds  for  Dismissal,  8866- 
948. 

1.  Generally,   8866-78. 

B.  Lack  of  Jurisdiction,  887 Q- 
86, 

8.  Lack  of  Controversy ;  Mat- 
ters Occurring  Pending 
Appeal  or  Error,  88S7- 
920, 

4.  Defective  and  Irregxtlar 
Papers,  8921-6. 

6.  Insufficiency  or  Lack  .  of 
Bond,  3927-9. 

6.  Delay;  Failure  to  Perfect 

or    Prosecute    Appeal     or 
Writ  of  Error,  3980S. 

7.  Failure  to  Appear;  Esoa'pe, 

8986-41, 

8.  Lack  of  Parties  or  AuMHor- 

ity,  3942-4. 

9.  Cross  Appeals,  8946'8. 

j.  Dismissal  at  Request  of  A.p^ 
pellant  or  Plaintiff  in  Error, 
3949-66. 
Ic.  Reinstatement;     Orders     CLft^ 

er  Dismissal,  8966-76. 
I.  What  trill  Prevent  DismisBol, 
3977. 
VIII.  Hearing    and    Determination^ 
3978-620Sh. 
a.  In  Cteneral,  8978-4012. 
h.  Who  may  Complain,  4013^47. 
e.  Evidence;   Amendment;    Trial 
De  Novo,   4048-92. 

1.  Evidence;    Further   Proof, 

4048-72. 

a.  In  General,  4048-63, 

b.  Further   Proof   in    A.a- 

miralty,  4064-72. 

2.  Amendments,  4073-86, 
8.  Trial  De  Novo,  4087-9S, 

d.  Presumptions,    4093-2O6. 

1,  In  General,  4093- lO 6. 

2,  As  to  Jurisdiction,    4100- 

16, 
8,  As  to  Pleadings,  4116^20, 
4,  As    to    Evidence;    Deposi- 
tions, 4121-49. 
6,  As  to  Instrtictions,  4160S, 

6,  As  to  Findings,  Verdict,  or 

Judgment,  4169-67, 

7,  As    to    Records    and    JPro- 

ceedings  on  Appeal,  4X03" 
81. 

8,  Miscellaneous,    4182-206. 


APPEAL  AND  EKROR. 


165 


fm.— «of»<'dL 

e.  What    Bevieufahle    Generally, 

4206-300, 

f.  Decisions   in  Favor   of  Party 

or  Not  Affecting  Him,  4301- 
21. 

g.  Objections  as  to  Which  Party 

to  Estopped,  4322»56, 

1.  In  General,  4322-7, 

2,  By  Requesting  or  Obtain- 

ing   Ruling    or    Decision, 
432S-4S. 
8.  By    Consent;    Decrees    by 
Confession      or      Default, 
434e-S0, 
h.  Interlocutory  Matters;  Orders, 
etc.,     Not     Appealed     front, 
4367-70. 
i»  Discretionary  Matters,   4377' 
606. 

1.  In  General,  4377-404. 

2.  Continuance  or  Adjourn- 

ment; Venue,  4406-10. 

3.  As  to  Pleadings;  Indict- 

ment, 4417-37. 

4.  As     to     Evidence;     Wit- 

nesses, 443S-64. 
6.  Injunction;  Receivers, 
4466- 60. 

6.  Conduct   of   Trial;   Jury, 

4401-73. 

7.  Vacation  of  Judgment  or 

Verdict,    4474-8. 

8.  New  Trial,  4479-02. 

9.  Rehearing,  4493-6. 
10.  Costs,    4490-600. 

1,  Question  Not   Raised   Below, 
4607^003. 

1.  In  General,  4607-4O. 

2.  Jurisdiction,  4641-00. 

3.  Causes  of  Action  or  De- 

fense;     New      Theories, 
4601-80. 

4.  As  to  Pleadings;  Indict^ 

ment,  etc.,  4687-006. 

6.  As   to   Evidence;   Deposi- 

tifms;    Witnesses,    Vari- 
ance,  4000-37. 
O.  As  to  Jury,  4038-40a. 

7.  As  to  Instructions,  4041- 

O. 

8.  Questions     Submitted     to 

jury,   4047. 
P.  As  to  Judgment,  Verdict, 
etc.,  4048-66. 
SO.  Parties,  4060-03. 
It»  Errors  Waived  or  Cured  Be- 
low, 4004-743. 

1.  In  General,  4004-80. 

2.  As     to    Pleadings,     4081- 

711. 
B*  As  to  Evidence;  Witnesses, 
4712-30. 

4.  As  to  Instructions,  4731-9. 
6.  Talcing    Case    from    Jury, 

4740-3. 
L  Review  of  Facts,  4744-969. 

1.  In  General,  4744-64. 

2.  Of  Verdict,  4766-81. 

5.  Of     Findings     of     Court, 

4782-908. 
a.  In  General,    4782-820. 


VIII.  I,  3--cont*d. 

b.  In  Equity,   4821-30. 

c.  In  AdmiraUy,  4831-61. 

d.  Cases    in    Which    Jury 

has       been       Waived, 
4862-78. 

e.  Territorial    Courts, 

4879-88. 

f.  Courts  of  Philippine  Is-- 

lands,  4889-91. 

g.  Court  of  Claims,  4892- 

902. 
h.  Court  of  Private  Land 

Claims,  4903-4. 
1.  Interstate        Com^merce 
Commission,  4906-8. 
4.  Of    Findings     by    Master, 
etc.,  4909-30. 

a.  In  General,  4909-19. 

b.  Concurrence     by     Trial 

Court,  4920-30. 
6.  Concurrence    of     Two     or 
More   Courts  in  Finding, 
4931-69. 
nt.  What  Errors  Warrant  Rever-^ 
sal,  4900-6190. 
1.  In  General,  4900-90. 
'  2.  As    to    Pleadings,    Indict^ 
ment,  4997^6019. 

3.  As  to  Evidence,  6020-70. 

a.  Erroneous      Admission, 

6020-60. 

b.  Erroneous       Exclusion, 

6061-06. 
o.  Refusal  to  Strike  Out, 
6000-7. 

d.  Variance,  6008. 

e.  Withdrawal      of      Evi^ 

dence,  6009. 

f .  Refusal  to  Permit  Tolc- 

ing  in  Writing,  6070. 

4.  As  to   Instructions,    6071* 

143. 
WL,  Instructi ons  CUvenf 

6071-120. 
b.  Failure    or   Refusal    to 

Instruct,  6127-41. 
e.  Modification  of  InstruO' 

tions,  6142-3. 

6.  Argument   or   Remarks   of 

Counsel,  6144-8. 
O.  As    to    Jurjf;    Conduct    of 
Trial,  6149-09. 

7.  As  to  Findings,  Verdict,  or 

Judgment,  6170-88. 

8.  Lack  of  Jurisdiction,  6189- 

6190. 
n.  Effect    of    Matters    Occurring 
after  Decision  below,    6197- 
208b. 
IX.  Judgment,  6209-6062a. 

a.  In  General,  6209-12. 

b.  Entry  Nunc  Pro  Tunc,  6213- 

7. 

c.  Upon   Equal   Division,    6218- 

20. 

d.  Rendering  Proper  or  Modified 

Judgment    Generally,    6227- 
40. 

e.  What  is  Proper  Judgment  Gen- 

erally, 6241-81. 
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IX. — conVd, 

/.  CosU,  5282-84:8. 

1.  In  General,  5282-885, 

2,  Of  Transcript,  Briefs,  etc., 

5836-48, 
g.  Interest,  5844-60. 
h.  Damages  for  Delay,  5361-78. 
i.  Remanding;      Directions      to 
Lower   Court,    5379-408. 
1.  In  General,  5879-494. 

a.  Generally,    5879-408. 

b.  RemMnding      for      New 

Trial,  5409-26. 

c.  To  Pennit  Amendments 

or    Supplemental    BiU, 
5427-54. 

d.  Directions  as  to   Judg- 

ment   t'O    he    Entered, 
5455-94. 
2.  To  what  Court,  5495-8. 
j.  Mandate  Generally,  5499-504. 
1c.  Recalling   or  Changing  Man- 
date or  Judgment,  5505-24. 
I.  Subsequent    Proceedings    Be- 
low, 5525-88. 
fit.  Enforcement,  5584-98. 
n.  Restitution  on  Reversal;   Ef- 
fect   of    Reversal    Ctenerally, 
5599-612. 
o.  Second  Appeal  or  Writ  of  Er- 
ror, 5618-51. 

1.  When  Lies,  5618-28. 

2.  What  May  he  Considered; 

Law  of  the  Case,  5624-51. 
p.  Duty  as  to  Opinion,  5652-a. 
X.  Rehearing,  5658-79. 
XI.  Liahility  €yn  Appeal  Bond,  5680- 
708. 

To  Board  of  General  Appraisers  from  Ap- 
praisal of  Duties,  see  Duties,  VTII.  g. 

In  Condemnation  Proceedings,  see  Eminent 
Domain,  lY.  d. 

In  Extradition  Proceedings,  see  Extradi- 
tion, rv.  c. 

From  Justice's  Judgment,  see  Justice  of  the 
Peace,  9. 

Appeals  So-Called  to  Remove  Case  from 
Private  Land  Claims  Commissioners  to 
Courts,  see  Private  Land  Claims,  582- 
585. 

From  Town  Site  Trustees  to  Secretary  of 
Interior,  see  Public  Lands,  599,  600. 

From  Assessment,  see  Taxes,  III.  e. 

Right  to,  as  Dispute  Subject  to  Compromise, 
see  Compromise  and  Settlement,  1. 

Equal  Protection  and  Privileges  in  Allow- 
ance of,  see  Constitutional  Law,  321, 
322,  394^396. 

Due  Process  as  to,  see  Constitutional  Law, 
675-678,  822-829. 

Judicial  Notice  by  Federal  Supreme  Court 
on  Appeal,  see  Evidence,  37,  38,  40, 
42-45,   56. 

Conclusiveness  of  Judgment  Where  no  Ap- 
peal is  Taken,  see  Judgment,  178-191. 

Effect  on  Judgment  of  Unperfected  Appli- 
cation for  Appeal,  see  Judgment,  192. 

Trial  by  Jury  on  Appeal  as  Satisfaction  of 
Constitutional  Provision  for  Trial  by 
Jury,  see  Jury,  46. 


Effect  of  Disability  Pending,  on  Running  of 
Limitations,  see  Limitation  of  Actions, 
434-^38,  509,  510. 

Mandamus  to  Secure  Appeal  in  Patent 
Office,  see  Mandamus,  126. 

Taking  Advantage  of  Defective  Pleading  B^ 
Writ  of  Error,  after  Demurrer  to  Evi- 
dence, see  Trial,  656. 

Review    in    Bankruptcy,    see    Bankruptcy, 

xm. 

Supervisory  Jurisdiction  of  Supreme  Court, 

see     Supreme     Court    of    the     United 

States,  18. 
Official    Review    within    Land    Department, 

see  Public  Lands,  991-993. 
Review  by  Bill  of  Review,  see  Review. 
For  Certified  Questions  (Generally,  see  Cases 

Certified. 


J.  Appellate  Jurisdiction  Generally. 
a.  In  General, 

Power  to  Issue  Writs  in  Aid  of  Appellate 
Jurisdiction  Generally,  see  Courts,  V.  c, 
10. 

Existence  of  Right  of  Review  as  Determin- 
ing Inferiority  of  Court,  see  Courts,  4. 

1.  Appellate  power  is  exercised  over  the 
proceedings  of  the  inferior  courts,  not  over 
those  of  the  appellate  courts.  Sibbald  v. 
United  States,  12  Pet.  488,  9:  1167 

2.  Where  the  jurisdiction  of  a  court  has 
been  enlarged,  judgments  or  decrees  founded 
upon  the  new  jurisdiction  are  liable  to  the 
general  provisions  in  respect  to  writs  of 
error  and  appeals.  Re  Pargoud,  154  U.  S. 
567,  Appx.,  14  Sup.  Ct.  Rep.  1208,  and 

19:620 
Re  Zellner,  9  Wall.  244,  19:  665 

Cited  in  New  England  Mat.  M.  Ins.  Co.  v. 
Dunham,  11  Wall.  22,  20  L.  ed.  96 — Hav- 
eraft  v.  United  States,  22  Wall.  96,  22  L. 
ed.  742 — Hubbell  v.  United  States,  6  Ct.  CI. 
56 — Collie  V.  United  States,  12  Ct.  CI.  675 
— Burke  v.  United  States,  13  Ct.  CI.  223 — 
Bradshaw  v.  United  States,  14  Ct.  CI.  147 
—Rice  V.  United  States,  21  Ct  CI.  417 — 
Walsh  V.  United  States,  23  Ct.  CI.  3 — 
Wheaton  v.  United  States,  8  Blatcbf.  47.'>, 
Fed.  Cas.  No.  17.487 — Craighill  v.  Van  Ris- 
wlck,  8  App.  D.  C.  213. 

3.  A  statute  claimed  to  restrain  the  juris- 
diction of  an  appellate  court  given  in  gen- 
eral terms  must  be  construed  in  the  light 
of  its  objects  and  purposes,  bearing  in  mind 
the  rule  that  its  operation  must  be  re- 
strained within  narrower  limits  than  its 
words  import  if  the  court  is  satisfied  that 
the  literal  meaning  of  its  language  would 
extend  to  cases  which  the  legislature  never 
intended  to  include  in  it.  United  States  v. 
American  Bell  Teleph.  Co.  159  U.  S.  548,  16 
Sup.  Ct.  Rep.  69,  40:  255 

4.  The  act  of  the  legislature  of  Virginia 
making  the  judgments  of  the  district  courts 
of  the  state  final  in  case  of  caveat^  and  the 
compact   between    Virginia    and    Kentucky, 
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^ich  stipulates  that  rights  acquired  under 
th€  commonwealth  of  Virginia  shall  be  de- 
cided according  to  the  then  existing  laws, 
cannot  affect  the  jurisdiction  of  this  court 
on  appeal.    Wilson  v.  Mason,  1  Cranch,  45, 

2:29 

b.  Nature. 

5.  The  revision  and  correction  of  proceed- 
ings in  a  cause  already  instituted  is  the 
essential  criterion  of  appellate  jurisdiction. 
Marbury  y.  Madison,  1  Cranch,  137,  2:  60 
Oiled  la  Ex  i>arte  Bollman,  4  Cranch,  106,  2 

h.  ed.  565 — Ex  parte  Watklns,  7  Pet.  672, 
8  L.  ed.  786 — Virginia  v.  Rives  (Ez  parte 
Virginia)  100  U.  8.  337,  26  L.  ed.  676— 
Thompson  v.  Lea,  28  Ala.  463 — Dunn  v. 
State,  2  Ark.  257,  35  Am.  Dec.  54 — Ez  parte 
AUls,  12  Ark.  105 — Amett  v.  McCain,  47 
Ark.  412,  1  8.  W.  878 — Darden  v.  Lines,  2 
Fia.  586— Ez  parte  White,  4  Fla.  171 — Wed- 
derbarn's  Succession,  1  Rob.  (La.)  265 — 
Tlemej  v.  Dodge,  9  Minn.  170,  Gil.  153 — 
Darnell  v.  Lyon,  85  Tex.  470,  22  8.  W.  804. 

6.  The  supreme  court  of  the  district  of 
Columbia,  sitting  at  special  term,  and  the 
supreme  court  sitting  at  general  term,  is 
the  same  tribunal,  and  an  appeal  from  one 
to  the  other  is  simply  a  step  in  the  progress 
of  the  cause  of  the  same  court.  Metropol- 
itan R.  Co.  V.  Moore,  121  U.  S.  558,  7  Sup. 
Ct  Rep.  1334,  30:  1022 
CMed  in  Hume  v.  Bowie,  148  U.  8.  254,  87  L. 

ed.  440,  13  Sup.  Ct.  Rep.  582 — Grain  v. 
United  States,  2  App.  D.  C.  555 — Hits  v. 
Jenks,  16  App.  D.  C.  540. 

7.  An  action  at  law  is  not  transformed 
into  an  equity  cause  for  the  purpose  of  ap- 
peal, because  one  of  the  defenses  is  an  equit- 
able one,  where  judgment  is  rendered  for 
defendant  on  demurrer  not  only  to  that  but 
to  other  legal  defenses  also.  Brown  y.  Rank, 
132  U.  S.  216,  10  Sup.  Ct  Rep.  54, 

33:340 

8w  A  writ  of  error  is  an  original  writ,  and 
lies  only  when  a  par^  is  aggrieved  hy  some 
error  in  the  foundation  proceedings,  judg- 
ment, or  execution.  Suydam  v.  Williamson, 
20  How.  427,  15:  978 

Cited  in  Riggs  v.  Johnson  County  (United 
States  ex  rel.  Riggs  v.  Johnson  County)  6 
Wall.  187,  18  L.  ed.  778 — ^Butchers'  Benev. 
Asso.  V.  Crescent  City,  L.  8.  L.  k  8.  H.  Co.  10 
Wall.  291,  19  L.  ed.  920 — New  Orleans  Ins. 
Asso.  V.  Plagglo,  16  Wall.  886,  21  L.  ed.  359. 

9.  A  writ  of  error  is  a  commission  hy 
which  the  judges  of  one  court  are  author- 
ized to  examine  a  record  upon  which  a  judg- 
ment is  given  in  another  court,  and  to  affirm 
or  reverse    the    same    according    to     law. 
Cohen  v.  Virginia,  6  Wheat.  264,        6:  257 
Otted  In  Slaughter  House  Cases,  10  Wall.  291, 
19  L.  ed.  920 — ^Atherton  v.  Fowler,  91  U.  8. 
146,   23   L.   ed.   266 — ^Kitchen   v.   Randolph, 
93  U.  8.  87,  28  L.  ed.  810 — Dower  v.  Rich- 
ards, 151  U.  8. 663,  38  L.  ed.  307, 14  Sup.  Ct. 
Eep.  452 — ^Hudson  v.  Parker,  156  U.  8.  286, 
39  L.  ed.  427,  15  Sup.  Ct.  Rep.  450 — Hughes 
V.  Dondee  Mortg.  ft  Trust  Invest.  Ins.   Co. 
28  Fed.  44 — Cotter  v.  Alabama  G.  8.  R.  Co. 
10  C.  C.  A.  36,  22  U.  8.  App.  872,  61  Fed. 
748 — ^De  Lemos   v.   United  States,  46   C.  C. 
A  197,  107  Fed.  123 — Ex  parte  Knight,  61 


Ala.  484 — Chlpman  v.  Waterbury,  59  Conn. 
497,  22  Atl.  289 — Dorman  v.  Bigelow.  1  Fla. 
296^^ — Ez  parte  Henderson,  6  Fla.  289— Jen- 
kins V.  International  Bank,  9  111.  App.  457 
— Bryan  v»  Bates,  12  Allen,  213 — Fltzslm- 
mons  V.  Johnson.  90  Tenn.  426.  17  8.  W. 
100— Day  V.  Holland,  15  Or.  470,  15  Pac. 
855. 

Writ  of  error  as  snit  against  state. 

10.  A  writ  of  error  to  a  judgment  recov- 
ered by  a  state,  in  which  the  state  is  neces- 
sarily the  defendant  in  error,  is  not  a  suit 
commenced  or  prosecuted  against  a  state. 
Hans  V.  Louisiana,  134  U.  S.  1,  10  Sup.  Ct. 
Rep.  504,  33:  842 

11.  A  defendant  who  removes  a  judgment 
from  a  state  court  into  this  court  by  writ  of 
error,  to  examine  whether  it  be  in  violation 
of  the  Constitution  or  laws  of  the  United 
States,  does  not  prosecute  a  suit  against 
the  state  which  was  plaintiff  below.  Ck)hen 
V.  Virginia,  6  Wheat.  264,  5:  257 
Cited  in  Nations  v.  Johnson,  24  How.  205,  16 

L.  ed.  682— Re  Chetwood,  165  U.  8.  461,  41 
L.  ed.  788,  17  Sup.  Ct.  Rep.  385 — Bradford 
V.  Southern  R.  Co.  195  U.  8.  248,  49  L.  od. 
181,  25  Sap.  Ct.  Rep.  55 — State  ez  rel.  An- 
dreu  V.  Canfleld,  40  Fla.  47,  42  L.R.A.  76, 
23  So.  591 — Peck  v.  Truesdell,  7  Kan.  App. 
191,  51  Pac.  797— State  v.  Davis,  12  8.  C. 
538. 

o.  Consent* 

See  also  infra,  4012. 

12.  Consent  does  not  confer  jurisdiction 
of  the  subject-matter.  Little  v.  Bowers,  134 
U.  S.  547,  10  Sup.  Ct.  Rep.  620,       33:  1016 

13.  The  consent  of  parties  cannot  enlarge 
the  appellate  jurisdiction  of  the  Federal 
Supreme  Court.  United  Sta^s  v.  Emholt, 
105  U,  S.  414,  26:  1077 
Cited  in  Doty  v.   Jewett,   22   Blatchf.   69,   19 

Fed.  339 — Harmon  v.  United  States,  43  Fed. 
820. 

14.  The  agreement  of  parties  cannot  au- 
thorize this  court  to  revise  a  judgment  of 
an  inferior  court  in  any  other  mode  than 
that  which  the  law  prescribes.  Ballance  v. 
Forsyth,  21  How.  389,  16:  143 
Kelsey  v.  Forsyth,  21  How.  85,  16:  32 
Sampson  v.  Welsh,  24  How.  207,  16:  632 
United  States  v.  The  Nonesuch  (The  None- 
such) 9  Wall.  504,                            19:  663 

Montgomery  v.  Anderson,  21  How.  386, 

16:  160 

Washington  County  v.  Durant,  7  Wall.  694, 

19:  164 

Cited  In  Merrill  v.  Petty,  16  Wall.  346,  21  L. 
ed.  501 — United  States  v.  Emholt,  105  U. 
8.  416,  26  L.  ed.  1078 — Arlington  Case,  3 
Hughes,  134,  Fed.  Cas.  No.  8,191 — Spelgle 
V.  Meredith,  4  Bias.  126,  Fed.  Cas.  No.  13,- 
227 — Doty  v.  Jewett,  22  Blatchf.  69,  19  Fed. 
839 — Land  Trust  v.  Hoffman,  6  C.  C.  A. 
361,  13  U.  S.  App.  399,  57  Fed.  336 — Stevens 
V.  Clark,  10  C.  C.  A.  382,  18  U.  S.  App. 
584,  62  Fed.  323 — Waxahachle  v.  Coler,  34 
C.  C.  A.  350,  02  Fed.  286 — Loveless  v.  Ran- 
som, 48  C.  C.  A.  436,  109  Fed.  392 — Brown 
V.  Arnold,  127  Fed.  393 — Gold  Street  v. 
Newton,  2  Dak.  40,  3  N.  W.  311 — State  v. 
Mitchell,  29  Fla.  315,  10  So.  746 — Player  v. 
Bokenfohr,  40  Fla.  417,  24  So.  472 — Harris 
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V.  Swectland.  48  Mich.  115,  11  N.  W.  880— 
Dodd  V.  Una,  40  N.  J.  Eq.  713,  0  Atl.  155 
— Sawtelle  v.  Weymoath,  14  Wash.  28,  43 
Pac.  1101. 

15-16.  Arrangements  between  parties  con- 
tradictory to  their  pleadings,  and  evidently 
made  for  the  purpose  of  enlarging  the  case 
sufficiently  to  bring  it  within  the  jurisdic- 
tion of  ihis  court,  cannot  be  recognized  here. 
Webster  v.  Buffalo  Ins.  Co.  110  U.  S.  386, 
4  Sup.  Ct.  Rep.  79,  28:  172 

Effect  of  oansent. 

Where  Decree  is  for  Less  than  Juris- 
dictional Amount,  see  infra,  502. 

Consent  to  Examine  XJlterior  Points,  see 
infra,  4210,  4211. 

As  to  Federal  Courts,  see  also  Courts, 
1156. 

17.  Where  the  jurisdiction  of  this  court 
depends  upon  the  amount  in  controversy, 
agreement  of  counsel  that  the  amount  in 
controversy  exceeds  the  jurisdictional  sum 
does  not  confer  jurisdiction,  where  it  ap- 
pears from  the  record  that  the  iaimount  is 
less.    Gruner  v.  United  States,  11  How.  163, 

13*  647 

died  In  Merrill  v.  Petty,  16  Wall.  845,  21  L. 

ed.   501— Hablch  v.  Folger,  20  Wall.   7,   22 

L.  ed.  808 — ^United  States  v.  Shaw,  8  L.R.A. 

238.  89  Fed.  434. 

18.  Though  consent  cannot  give  jurisdic- 
tion where  the  matter  in  dispute  is  less 
than  $2,000,  yet  an  admission  ox  a  sufficient 
value  by  the  parties  is  presumed  to  be  cor- 
rect, where  the  record  before  us  on  appeal 
does  not  establish  the  contrary.  Oliver  v. 
Alexander,  6  Pet.  143,  8:  349 

19.  In  an  action  on  a  policy  of  insurance, 
where  the  value  of  the  goods  lost  is  alleged 
to  have  been  $5,010,  and  a  iudgment  is 
asked  for  that  amount,  but  the  insurance 
was  for  only  $4,000,  the  stipulation  of  the 
parties  that  judgment  might  be  entered  for 
$5,010  if  the  court  should  be  of  opinion 
that  the  plaintiffs  were  entitled  to  recover 
at  all,  will  not  be  accepted  as  giving  this 
court  jurisdiction.  Webster  v.  Buffalo  Ins. 
Co.  110  U.  S.  386,  4  Sup.  Ct.  Rep.  79, 

28:  172 

Cited  in  Bowman  v.  Chicago  &  N.  W.  R.  Co. 

115   U.    S.   613,   29   Ik   ed.    503,  6    Sup.    Ct. 

Rep.  192 — Cabot  v.  McMaster,  61  Fed.  131. 

d.  Decisions    Reviewable;    Finality    of 
Judgments  and  Decrees. 

1.  In  General;  Miscellaneous  Judg- 
ments  and  Orders  Revieivdhle, 

Dismissal  of  Appeal  for  Lack  of  Contro- 
versy, see  infra,  VII.  i,  3. 

When  Second  Appeal  or  Writ  of  Error  Lies, 
see  infra,  IX.  o,  1. 

Reviewableness  of  Decisions  of  Executive 
and  Administrative  Officers  Generally, 
see  Courts,  I.  e. 

Effect  in  Federal  Courts  of  State  Law  De- 
claring Judgment  against  Particular 
Corporation  Nonappealable,  see  Courts, 
1003. 


I  Judgment  Rendered  after  Secession  of  State; 
Appealability    to    Supreme    Court,    see 
States,  353. 
See  also  infra,  1003,  1139,  2258. 

20.  A  decree  of  the  circuit  court  that  the 
defendants  pay  into  the  clerk's  office  the 
sum  found  due,  "or  the  court  will  appoint 
a  receiver,"  is  a  final  decree.  Wabash  ft  £. 
Canal  Co.  v.  Beers,  1  Black,  54,  17:  41 
Cited  in  Dufour  v.  Lang,  4  CCA  667,  2  U. 

S.  App.  477,  54  Fed.  916 — Bennett  v.  Thome, 
86  Wash.  261,  68  L.R.A.  115c,  78  Pac  986. 

21.  The  judgment,  in  a  proceeding  under 
Rev.  Stat.  §§  2325,  2326,  to  obtain  a  patent 
for  mineral  lands  of  the  United  States,  if 
the  amount  in  controversy  is  sufficient  in  a 
case  tried  in  a  court  of  the  United  States, 
or  the  proper  case  is  made  on  a  writ  of 
error  to  a  state  court,  may  be  brought  to 
this  court  for  review.  Chambers  v.  Har- 
rington, 111  U.  S.  350,  4  Sup.  Ct.  Rep.  428, 

28:  452 
Distinffui$hed  in  Wise  v.  Nlzon,  76  Fed.  6. 

Cited  in  Blackburn  v.  Portland  Gold  Mln.  Co. 
175  U.  8.  581,  44  L.  ed.  281,  20  Sup.  Ct. 
Rep.  222 — Burke  v.  Bunker  HIU  &  S.  Mln. 
k  Concentrating  Co.  46  Fed.  647 — Shoshone 
Min.  Co.  V.  Butter,  81  C  C  A.  225,  59  V. 
S.  App.  538,  87  Fed.  803 — Yellow  Aster  Mln. 
&  Mill  Co.  V.  Wlnchell,  95.  Fed.  214— CaU- 
fornia  Oil  k  Gas  Co.  v.  Miller,  96  Fed.  18>~ 
Nome-Slnook  Co.  v.  Simpson,  1  Alaska,  58S 
— Burke  v.  McDonald,  2  Idaho,  857,  18  Pac 
851. 

Agreed  case. 

Conclusiveness    of    Decision    of    State 

Court,  see  infra,  2196. 
8ee  also  infra,  254,  1056. 

22.  An  agreed  case  was  heard  on  writ  of 
error.     Kennedy  v.  Brent,  6  Cranch,  187, 

3:  194 
Cited  in  United  States  v.  Bliason,  16  Pet.  301. 
10    L.   ed.    972 — Derby   v.    Jacques,    1    ClllT. 
433,  Fed.  Cas.  No.  3,817. 

23.  An  agreed  case  was  considered  on 
writ  of  error.  Brent  v.  Chapman,  5  Cranch, 
358,  3:  125 

Cited  in  United  States  v.  Eliason,  16  Pet.  301, 
10  L.  ed.  972 — Suydam  v.  Williamson,  20 
How.  434,  15  L.  ed.  980 — ^Derby  v.  Jacques, 
1  Cliff.  433.  Fed.  Cas.  No.  8,817— Holbrook 
V.  Allen,  4  Fla.  101. 

24.  Writ  of  error  upon  an  agreed  case 
considered.  Miller  use  of  United  States  v. 
NichoUs,  4  Wheat.  311,  4:  57a 
Cited  in  United  States  v.  EUason,  16  Pet.  301» 

10   L.   ed.   972 — Derby   v.   Jacques,   1    Cllfl» 
433,  Fed.  Cas.  No.  8,817. 

25.  A  writ  of  error  lies  upon  an  agreed 
case,  the  agreed  case  forming  part  of  the 
record.     Inglee  v.  Coolidge,  2  Wheat.  363^ 

4:261 
Cited  in  United  States  v.  Eliason,  16  Pet.  801» 
10   L.   ed.   972 — Derby   v.   Jacques,   1   Cliff. 
433,  Fed.  Cas.  No.  3,817. 

26.  A  judgment  on  agreed  facts,  spread 
at  large  on  the  record,  can  be  reviewed  here 
on  a  writ  of  error, — especially  under  U.  £L 
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Rev.  Stet  §§  649,  700.  Wayne  County  v. 
Kennicott,  103  U.  S.  554,  26:  486 

Ditting^hed  In    Kentucky   Life  &   Acci.    lufi. 

Co.  T.  Hamilton,  11   C.  C.  A.  46,  22  U.  S. 

App.  548,  63  Fed.  08. 

Citeti  In  United  States  t.  Harris,  106  U.  S. 
035,  27  L.  ed.  2t)2,  1  Sup.  Ct.  Rep.  601— 
Bond  y.  Dastln,  112  U.  S.  607,  28  L.  ed. 
S^6,  6  Sop.  Ct.  Eep.  296— The  B.  A.  Packer 
I  The  E.  A.  Packer  t.  New  Jersey  Lighterage 
Co.)  140  U.  S.  865,  85  L.  ed.  456,  11  Sup. 
Ct.  Rep.  794 — ^Lehnen  y.  Dickson,  148  U.  R. 
73.  37  L.  ed.  874,  18  Sup.  Ct.  Rep.  481— 
Wilson  y.  Merchants*  Loan  AT.  Co.  183  U. 
S.  127,  46  L.  ed.  116*  22  Sup.  Ct.  Rep.  55— 
Smith  y.  Weeks,  8  C.  C.  A.  648,  5  U.  S. 
App.  240,  68  Fed.  762 — Skinner  y.  Franklin 
Connty,  6  C.  C.  A.  120,  9  U.  S.  App.  676, 
56  Fed.  784 — Cndahy  Packing  Co.  y.  Sioux 
Nit.  Bank,  16  C.  C.  A.  411,  32  U.  S.  App. 
600,  69  Fed.  784 — Bumham  y.  North  Chica- 
go Street  R.  Co.  23  C.  C.  A.  678,  46 
U.  S.  Add.  670,  78  Fed.  108 — Burrows  y. 
NIblack,  28  C.  C.  A.  132,  58  U.  S.  App.  712, 
84  Fed.  113 — Mutual  Reserye  Fund  Life  Asso. 
r.  DnBois,  29  C.  C.  A.  356,  66  U.  S.  App. 
586,  85  Fed.  589 — Bumham  y.  North  Chica- 
go Street  R.  Co.  32  C.  C.  A.  65,  60  U.  S. 
App.  225,  88  Fed.  628 — ^Wilson  y.  Merchants' 
Loan  AT.  Co.  89  C.  C.  A.  283,  98  Fed. 
691— Mutual  L.  Ins.  Co.  y.  Kelly,  52  C.  O. 
A.  157,  114  Fed.  271— Powers  y.  United 
Sutes,  58  C.  C.  A.  182,  119  Fed.  566. 

27.  A  judgment  by  the  circuit  court  upon 
•a  agreed  case,  for  the  settlement  of  a  con- 
test ariaing  upon  rules  obtained  by  rival 
enditoTs  as  to  the  priority  of  payment  be- 
tween judgments,  from  the  proceeds  of  an 
execution  issued  upon  one  of  them,  is  not 
•aeh  a  judgment  as  this  court  can  re- 
fxamine.    Curtis  y.  Petitpain,  18  How.  109, 

15:  280 
Editorial  note.  ■ 

.Appellate   reriew  of  circuit  court  jndff- 

ment  on  agreed  statement.  13:  442 

Jadgmeni  on  writ  of  error  coram  Tobls. 

28.  A  judgment  in  the  court  below  on  a 
writ  of  error  cofum  vobia  cannot  be  reviewed 
in  this  court;  it  is  merely  a  decision  on  a 
collateral  motion.  Pickett  v.  Legerwood,  7 
Pet.  144,  8:  638 
Cited  \n  Holmes  v.  Jennison,  14  Pet.  626  Appz. 

10  L.  ed.  626  Appx. — Ex  parte  Lange,  18 
Wall.  195,  21  L.  ed.  885— United  SUtes  v. 
Abatoir  Place  (United  States  v.  Frerichis) 
106  U.  S.  162,  27  L.  ed.  129,  1  Sup.  Ct.  Rep. 
169— United  States  v.  Plumer,  8  Cliff.  59, 
Fed.  Cas.  No.  16,066 — Stroheim  v.  Delmcl, 
2Z  C.  C.  A.  469,  46  U.  S.  App.  689,  77  Fed. 
S04>-Wbltworth  v.  United  States,  52  C.  C. 
A  216,  114  Fed.  804— Phillips  v.  Negley, 
2  Vackey,  258 — State,  Davis,  Prosecutor,  y. 
Delaware,  41  N.  J.  L.  59 — Wood  v.  Colwell, 
M  Pa.  96 — ^Welch  v.  County  Court,  29  W. 
Va.  68,  1  B.  B.  837. 

Qnawhtng  of  attachment  or  inquisition. 

Quashing  of  Execution,  see  infra,  149- 
152. 

29.  The  decision  of  a  motion  to  quash  an 
attachment  is  not  a  final  judgment  which 
«in  be  reriewed  by  writ  of  error.  Toland 
T.  ^prague,  12  Pet  300,  9:  1093 
Cii€d  in  McCargo  v.  Chapman,  20  How.  550, 

15  U  cd.  1022 — Hayden  v.  Androsco^In 
MUla,  1  Fed.  94 — Green  v.  Underwood,  30 
C    C.  ▲.   168,  67  U.  S.  App.  535,  86  Fed. 


433— Welch  v.  County  Court,  29  W.  Va.  68,. 
1  S.  £.  337. 

30.  An  order  quashing  an  inquisition  to 
estimate  damages  in  behalf  of  the  Chesa- 
peake &  Ohio  Canal  Company  is  not  ap- 
pealable because  not  final,  as  the  charter 
provides  that  another  inquisition  may  be 
taken.  Chesapeake  &  0.  Canal  Co.  v.  Union 
Bank  of  Georgetown,  8  Pet.  259,        8:  937 

Judgment  on  feigned  controversy. 

31.  A  judgment  in  form  procured  upon  a 
mere  feigned  controversy  is  a  nullity,  and 
no  writ  of  error  will  lie  upon  it.  iord  v. 
Veazie,  8  How.  251,  12:  1067 
Gaines  v.  Hennen,  24  How.  553,  16:  770 
Distinguished  in   Farmers   Loan   &  T.    Co.   v. 

Green  Bay  A  M.  R.  Co.  10  Biss.  215,  6  Fed. 
112. 

Cited  in  Cleveland  v.  Chamberlain,  1  Blacky 
425,  17  L.  ed.  98 — American  Woodpaper  Co. 
V.  Heft,  8  Wall.  836,  19  L.  ed.  380— Little 
v.  Bowers,  184  U.  S.  557,  83  L.  ed.  1020,. 
10  Sup.  Ct  Rep.  620 — South  Spring  Hill 
Gold  Min.  Co.  v.  Amador  Medean  Gold  Mln. 
Co.  145  U.  S.  801,  36  L.  ed.  713,  12  Sup. 
Ct.  Rep.  921— Mills  v.  Green,  169  U.  S.  653» 
40  L.  ed.  294,  16  Sup.  Ct.  Rep.  182— Alien 
V.  Georgia,  166  U.  S.  140,  41  L.  ed.  950,  17 
Sup.  Ct.  Rep.  625 — ^Tyier  v.  Registration 
Judges,  179  U.  S.  409,  45  L.  ed.  254,  21 
Sup.  Ct.  Rep.  206 — ^American  Middlings  ruri- 
fler  Co.  v.  Vail,  15  Blatchf.  818,  4  Bann.  & 
Ard.  4,  Fed.  Cas.  No.  808 — ^Farmers'  Loan 
k  T.  Co.  v.  Green  Bay  k  M.  R.  Co.  10  Biss. 
215,  6  Fed.  112 — Gaines  v.  New  Orleans,  4 
Woods,  226,  17  Fed.  28 — Kansas  City,  Ft. 
S.  A  M.  R.  Co.  v.  Morgan,  21  C.  C.  A.  474,. 
47  U.  S.  App.  1,  76  Fed.  486 — ^Wilmington 
k  W.  R.  Co.  v.  Railroad  Comrs.  90  Fed.  87 
— Weaver  v.  Kelly,  84  C.  C.  A.  428,  92 
Fed.  421 — Western  Electric  Co.  v.  Anthracite 
Teleph.  Co.  100  Fed.  804 — ^Western  Blectric 
Co.  v.  Anthracite  Teleph.  Co.  118  Fed.  836 
— Ridge  V.  Manker,  67  C.  C.  A.  598,  182 
Fed.  601 — Benners  v.  State,  124  Ala.  99,  26 
So.  942 — People  ex  rel.  Tyler  v.  Pratt,  30 
Cal.  226— Re  Burdlck,  162  111.  52,  44  N.  B. 
418 — Nicholson  v.  Stephens,  47  Ind.  186 — 
Roszell  V.  Roszell,  105  Ind.  80,  4  N.  E.  423 
— ^Fesler  v.  Brayton,  145  Ind.  73,  32  L.R.A. 
579,  44  N.  B.  37 — Dauphin's  Succession,  112 
La.  134,  36  So.  287 — ^Re  Hutton,  92  Mo. 
App.  137 — State  ex  rel.  Alexander  v.  McCul- 
lough,  20  Nev.  156,  18  Pac.  750 — Haley  v. 
Bureka  County  Bank,  21  Nev.  135,  12  L.R. 
A.  817,  26  Pac.  64— Wedeklnd  v.  Bell,  26 
Nev.  418,  99  Am.  St.  Rep.  704,  69  Pac.  612 
— Herkimer  County  Light  &  P.  Co.  v.  .John- 
son, 87  App.  Div.  265,  55  N.  Y.  Supp.  924-* 
Judson  V.  Flushing  Jockey  Club,  i4  Misc. 
851,  36  N.  Y.  Supp.  126 — Washburn  v.  Bald- 
win, 30  Phila.  Leg.  Int.  21,  10  Phila.  474— 
Franklin  v.  Peers,  95  Va.  604,  29  S.  E.  821 
— State  V.  Lambert,  52  W.  Va.  250,  43  S.  E. 
176. 

Probate  of  will. 

32.  An  order  in  the  supreme  court  of  the 
District  of  Columbia  at  a  special  term,  ad- 
mitting a  will  to  probate  and  record,  is  a 
final  judgment  reviewable  by  the  gen  era  1 
term.  Ormsby  v.  Webb,  134  U.  S.  47,  10 
Sup.  Ct.  Rep.  478,  33:  805 

Di8l)arment. 

Unauthorized    Appearance    on    Appeal ^ 
see  infra,  3065. 

38.  From  an  order  of  the  district  court 
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disbarring  an  attorney,  neither  an  appeal 
nor  a  writ  of  error  will  lie.  Re  Robinson, 
19  WalL  518,  22:205 

Decree  ezecnting  prior  decree. 

Appealability  of  Judgment  in  C!on- 
formity  to  Mandate  on  Former  Ap- 
peal, see  infra,  IX.  o,  1. 

34.  An  appeal  may  be  taken  from  a  de- 
cree in  an  equity  cause,  notwithstanding 
it  is  merely  in  execution  of  a  prior  decree 
in  the  same  suit,  for  the  purpose  of  correct- 
ing errors  which  may  have  originated  in 
the  subsequent  proceeding.  Bank  of  Lewis- 
burg  V.  Sheffey,  140  U.  S.  445,  11  Sup.  Ct 
Rep.  755,  35:  493 

Decree  awarding  execution. 

See  also  infra,  74,  226. 

35.  A  decree  which  adjudges  a  certain 
sum  of  money  to  be  due  from  a  defendant  to 
tne  complainant,  and  awards  execution  to 
collect  i^  is  final,  although  it  allows  a  sub- 
sequent deduction  from  uie  amount  therein 
adjudged,  of  any  note  hdd  by  defendant 
against  plaintiff.  Stovall  use  of  Eubanks 
y.  Banks,  10  Wall.  583,  19:  1036 
Cited  in  Norton  y.  Hood,  12  Fed.  706 — Dofonr 

y.  Lang,  4  C.  C.  A.  667,  2  U.  8.  App.  477, 
54  Fed.  016— Eau  Claire  y.  Payeon,  46  C. 
C.  A.  471,  107  Fed.  557— Bast  Coast  Cedar 
Co.  y.  People's  Bank,  40  C.  C.  A  426,  111 
Fed.  449 — Bankbead  y.  Good,  66  8.  C.  895, 
34  S.  E.  689 — Whitaker  y.  Sparkman,  80  Fla. 
857,  11  So.  542 — Cary  y.  Richardson,  85  La. 
Ann.  507 — ^Tezas,  8.  F.  ft  N.  B.  Co.  y.  Or- 
man,  8  N.  IC.  610,  0  Pae.  268. 

36.  A  decree  of  the  circuit  court  that 
an  execution  be  issued  for  the  sum  in  an 
executor's  hands,  and  as  to  the  residue  of  the 
debts  due,  when  any  part  was  collected  it 
should  be  paid  into  court  for  distribution, 
is  not  a  final  decree.  Young  y.  Smith,  15 
Pet.  287,  10:  741 
Cited  in   Lodge  y.  Twell,   185  U.   8.  285,   84 

L.  ed.  155,  10  8up.  CL  Rep.  746 — Bellamy 
y.  Bellamy,  4  Fla.  252 — Griffin  y.  Orman,  0 
Fla.  49. 

Decree  for  restitation. 

37.  An  order  of  the  court  below,  made  on 
a  motion  for  a  writ  of  restitution,  is  not  a 
final  judgment.  Barton  y.  Forsyth,  5  Wall. 
190,  18: 545 
Smith  V.  Trabue,  9  Pet  4,  9:  30 
Cited  In  Toland  y.   Spragae,   12   Pet   331,   9 

L.  ed.  1106 — Holmes  y.  Jennlson,  14  Pet 
•  626  Appz.  10  L.  ed.  626  Appx. — Gregg  y. 
Forayth,  2  Wall.  57,  17  L.  ed.  783— Barton 
T.  B^orsyth,  5  Wall.  194,  18  L.  ed.  546 — 
Slauf^hter-honse  Cases,  10  Wall.  291,  19  L. 
ed.  920 — United  States  y.  Abatolr  Place 
(United  States  y.  Frerichs)  106  U.  S.  162, 
27  L.  ed.  129,  1  Sup.  Ct.  Bep.  16^— The  El- 
mlra,  16  Fed.  189 — Gunn  y.  Black,  8  C.  C. 
A.  544,  19  U.  S.  App.  489,  60  Fed.  161— 
Strohelm  y.  Deimel,  28  C.  C.  A.  469,  46  U. 
S.  App.  639,  77  Fed.  804 — Good  v.  Martin, 
2  Colo.  293 — Nacoochee  Hydraalic  Min.  Co. 
y,  Davis,  40  Ga.  818. 

38.  No  appeal  lies  from  a  decree  of  res- 
titution, with  costs  and  damages,  in  the  cir- 
cuit court,  the  report  of  the  commissioners 
appointed  to  ascertain  the  damages  not 
having  been  acted  on  by  the  court  when  the 


appeal  was  taken.    The  decree  is  not  final, 
llie  Palniyra,  10  Wheat  502,  6:  376 

Cited  in  Canter  y.  American  Ins.  Co.  8  Pet. 
818,  7  L.  ed.  692 — Coming  y.  Troy  Iron  A 
Nail  Factory,  15  How.  467,  14  L.  ed.  775— 
Beebe  y.  Russell,  19  How.  286,  15  L.  ed. 
669 — Humiston  y.  Stainthorp,  2  Wall.   110, 

17  L.  ed.  906 — ^Keystone  Manganese  &  Iron 
Co.  y.  Martin,  182  U.  S.  93,  88  L.  ed.  276, 

10  Snp.  Ct  Rep.  82 — ^McGourkey  y.  Toledo 
ft  O.  C.  R.  Co.  146  U.  8.  546,  86  L.  ed.  1083, 

18  Sup.  Ct.  Rep.  170 — McLean  y.  Clark,  23 
Fed.  862 — Grant  y.  East  ft  We«c  R.  Co.  1 
C.  C.  A.  682,  2  U.  S.  App.  182,  50  Fed. 
797 — Postal  Teleg.  Cable  Co.  y.  Southern  R. 
Co.  90  Fed.  212 — Cohn  y.  Hamlet,  44  Ark. 
845 — Gray  y.  Palmer,  9  Cal.  636 — ^Hart  y. 
Bnmett,  16  Cal.  603 — ^Willlams  y.  Delano, 
165  Mass.  14,  28  N.  E.  1122— Pearson**  Es- 
tate, 19  Pbila.  135,  6  Pa.  Co.  Ct.  307,  46 
Phlla.  Leg.  Int.  16 — ^Tormey  y.  Gerhart,  41 
Wis.  68. 

Order  setting  aside  sheriff's  return. 

39.  An  order  setting  aside  a  sheriff's  re> 
turn  to  an  execution,  and  awarding  an  alias 
execution,  is  not  a  final  judgment  within 
the  judiciary  act  of  1789.  Wells  F.  ft  Co. 
y.  McGregor,  18  Wall.  188,  20:  538 
Cited  in  Strohelm  y.  Deimel,  23  C.  C.  A.  469, 

46  U.  8.  App.  689,  77  Fed.  804. 

Forthcoming  bond. 

40.  The  forthcoming  hond  in  Mississippi 
must  be  regarded  as  part  of  the  final  pro- 
cess; and,  as  it  does  not  possess  the  attri- 
bute of  a  judgment,  will  be  treated  in  the 
Supreme  Court  of  the  United  States  as  a 
final  'process,  a  refusal  to  quash  which  is 
not  renewable.    Amis  y.  Smith,  16  Pet  303, 

IOj  973 
Cited  in  United  States  y.  Mnrphy,  82  Fed!  901 
— ^Rogers  y.  McKensle,  1  Helsk.  617. 

Ezoneretnr  of  Imil. 

41.  A  writ  of  error  will  not  lie  to  the  de- 
cision of  the  court  below  upon  a  motion  to 
enter  an  ewoneretur  of  bail.  Morsell  y.  Hall, 
13  How.  212,  14:  117 
Cited  in   Cook  y.   Burnley   (Cook  y.   Porter) 

11  Wall.  676,  20  L.  ed.  86 — Stelnes  y.  Frank- 
lin County,  14  Wall.  22,  20  L.  ed.  848^ 
United  SUtes  y.  Abatolr  Place  (United 
States  y.  Frerichs)  106  U.  S.  162,  27  L.  ed. 
129,  1  Sup.  Ct  Bep.  169 — The  Elmira,  16 
Fed.  139. 

Order  reriying  suit. 

42.  An  order  of  the  circuit  court  reyiying 
a  suit  in  the  name  of  the  executor  of  the 
plaintiff  on  a  bill  of  reyivor,  after  decree 
therein,  and  ordering  that  the  executor  have 
the  full  benefit,  rights,  and  protection  of  the 
decree,  and  full  power  to  enforce  the  same 
against  the  defendants,  is  such  a  final  de- 
cree as  can  be  brought  to  the  Supreme  Court 
of  the  United  States  for  reyiew.  Terry  v. 
Sharon,  131  U.  8.  40,  9  Sup.  Ct  Rep.  705, 

33:94 
Cited  in  Be  Neagle  (Cunningham  y.  Neagl**) 
13S  U.  S.  46,  34  L.  ed.  65,  10  Sup.  Ct  Bep. 
658 — Brush  Electric  Co.  y.  Electric  Improy. 
Co.  2  C.  C.  A.  379,  7  U.  S.  App.  208,  CI 
Fed.  561 — ^Mackaye  y.  Mallory,  24  C.  C.  A. 
421,  46  U.  S.  App.  741,  79  Fed.  2— Sharon 
y.  Sharon,  79  Cal.  697,  22  Pac.  26. 

Certificate  of  findin^c  by  Jury. 

43.  The  certificate   by  the  circuit  oouri 
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of  the  District  of  Columbia,  of  a  finding  of 
fut  by  a  jury,  upon  an  issue  sent  by  the 
orphans'  court,  although  as  conclusive  as  a 
verdict  upon  the  court  to  which  it  is  certi- 
fied, is  not  a  final  judgment  upon  which  a 
writ  of  error  will  lie  for  error  in  instruct- 
ing the  jniy.  It  does  not  put  an  end  to  the 
rait  in  the  orphans'  court.  Van  Ness  ▼. 
Van  Ness,  6  How.  62,  12:  344 

Ditttngviahed  In  Ormsby  y.  Webb,  184  U.  B. 
54,  33  L.  ed.  800,  10  Sup.  Ct.  Rep.  478. 

Cited  In  McLanKhlln  t.  Bonk  of  Potomac,  7 
How.  227,  12  L.  ed.  079 — Brown  t.  Wiley, 
4  WalL  171,  18  L.  ed.  386— Phlllipp  v.  Neg- 
lej,  2  liackey,  258 — Stewart  t.  Blllott,  2 
Mackej,  310 — Conghlan  y.  Poulson,  2  Mac- 
Arth.  212— Dngan  v.  Northcutt,  7  App.  D. 
C.  863 — Perry  ▼.  Sweeny,  11  App.  D.  C. 
414. 

Certificate  of  reasonable  cause. 

44.  The  refusal  of  a  district  court  to 
grant  a  eertificate  of  reasonable  cause  for 
filing  an  information  for  alleged  yiolation 
of  revenue  laws  cannot  be  reviewed  in  the 
cirenit  court  nor  in  this  court;  it  is  not  a 
final  judgment.  United  States  v.  Frerichs, 
(United  States  v.  Abatoir  Place)  106  U.  S. 
160, 1  Sup.  Ct.  Rep.  169,  27:  128 
Cited  in  United  States  y.  Frerichs.  124  U.  S. 

817,  31  Lw  ed.  472,  8  Sup.  Ct.  Rep.  514— 
Adams  y.  United  States,  26  Ct.  CI.  296 — 
The  Elmlra,  16  Fed.  139 — ^Anglo-American 
Land  Mortg.  dt  Agency  Co.  y.  Cheshire  Prov- 
ident Inst.  134  Fed.  156. 

9.  PdnaUty  CfeneraUy. 

In  Habeas  Corpus  Case,  see  infra,  178-184. 

When  Decree  Final  for  Purpose  of  Determin- 
ing Time  to  Appeal,  see  infra,  IV.  d, 
3,  a. 

Sufficient  Showing  of  Finality  in  Bill  of  Ex- 
ceptions, see  infra,  3489. 

Keview  by  Certiorari  Notwithstanding  Lack 
of  Finidity,  see  Certiorari,  50. 

45.  A  writ  of  error  will  lie  upon  a  judg- 
ment, though  imperfect  and  informal,  upon 
vhicli  execution  could  issue.  Wilson  v.  Dan- 
iel, 3  Dall.  401,  1 :  655 
CtUd  tn  Cotter  v.  Alabama  O.   S.  B.  Co.   10 

CCA.  87,  22  U.  S.  App.  S72,  61  Fed. 
7i8— Brewer  v.  Ware,  18  N.  J.  L.  371. 

46.  If  the  finality  of  the  decree  is  a  ques- 
tioo  of  doubt,  and  it  was  treated  by  the 
eotirt  below  as  not  final,  and  it  is  only  in 
the  Supreme  Court  of  the  United  States 
that  the  finality  of  the  decree  is  claimed, 
that  doubt  wiU  be  resolved  against  its 
fiMlity.  McGourkey  v.  Toledo  &  O.  C.  R. 
Co  146  U.  S.  536,  13  Sup.  a.  Rep.  170, 

36:  1079 
Cited  la  Fleltas  t.  Richardson,  147  V.  8.  646, 
37  L.  ed.  276.  18  Sup.  Ct.  Rep.  429 — ^Ameri- 
can Constr.  Co.  t.  Jacksonville,  T.  &  K.  W. 
K.  Co.  148  U.  S.  384,  37  L.  ed.  491.  13  Sup. 
Ct.  Bep.  768— Latta  y.  Kilboum,  160  U.  S. 
539.  37  L.  ed.  1175,  14  Sup.  Ct.  Rep.  201— 
Union  Hut.  L.  Ins.  Co.  t.  Klrchoif,  160  U. 
S.  378.  40  U  ed.  463,  16  Sup.  Ct  Rep.  318 
—Smith  V.  Vulcan  Iron  Works,  165  U.  S. 
524.  41  L.  ed.  812.  17  Sup.  Ct.  Rep.  407 
—California  Nat.  Bank  v.  Stateler,  171  U. 
8.  449,  43  L.  ed.   234,  19   Sup.  Ct   Rep.  6  I 


— Southern  R.  Co.  v.  Postal  Teleg.-Cable  Co. 
179  U.  S.  643,  45  L.  ed.  356,  21  Sup.  Ct 
Rep.  249 — Covington  v.  First  Nat  Bank, 
185  U.  S.  277,  46  L.  ed.  908,  22  Sup.  Ct  Rep. 
645 — Deavergers  v.  Parsons,  8  C.  C.  A.  683, 
23  U.  8.  App.  239,  60  Fed.  150 — Chicago 
ft  O.  River  R.  Co.  v.  McCammon,  10  C.  C. 
A.  64,  18  U.  S.  App.  628,  61  Fed.  776 — 
Moran  v.  Hagerman,  12  C.  C.  A.  243,  29 
U.  S.  App.  71,  64  Fed.  503 — Elder  v.  Mc- 
Claskey,  17  C.  C.  A.  279,  87  U.  8.  App. 
199,  70  Fed.  557— Blssell  Carpet-S weeper 
Co.  V.  Goshen  Sweeper  Co.  19  C.  C.  A.  31, 
43  U.  S.  App.  47,  72  Fed.  551— Andrews 
T.  National  Foundry  &  Pipe  Works,  19  C. 
C.  A.  549,  34  U.  S.  App.  632,  73  Fed. 
517 — ^Raymond  v.  Royal  Baking-Powder  Co. 
22  C.  C.  A.  278,  46  U.  S.  App.  494,  76 
Fed.  466 — Brush  Electric  Co.  v.  Western 
Electric  Co.  22  C.  C.  A.  545,  46  U.  S.  App. 
365,  76  Fed.  764 — Standard  Elevator  Co. 
V.  Crane  Elevator  Co.  22  C.  C.  A.  575,  46 
U.  8.  App.  411,  76  Fed.  793— Central 
Trust  Co.  V.  Ohio  C.  R.  Co.  85  Fed.  343 
— Chase  v.  Driver,  34  C.  C.  A.  672,  92  Fed. 
784 — Pleasants  v.  Southern  R.  Co.  35  C. 
C.  A.  230,  93  Fed.  97 — Southern  R.  Co.  v. 
Postal  -Teleg.  Cable  Co.  35  C.  C.  A.  369, 
93  Fed.  396 — Rogers  v.  ^tna  Ins.  Co.  35 
C.  C.  A.  400,  95  Fed.  107— Re  Legg,  96 
Fed.  327 — Sanders  v.  Bluefleld  Waterworks 
&  Improv.  Co.  45  C.  C.  A.  479,  106  Fed. 
692 — Ogden  City  v.  Weaver,  47  C.  C.  A.  488 
108  Fed.  567 — Kemp  v.  National  Bank.  48 
C.  C.  A.  216,  109  Fed.  50— West  v.  East 
Coast  Cedar  Co.  51  C.  C.  A.  417,  113  Fed. 
743 — Mercantile  Trust  Co.  v.  Chicago,  P. 
&  St  L.  R.  Co.  60  C.  C.  A.  653,  123  Fed. 
891 — Australian  Knitting  Co.  v.  Oormly, 
188  Fed.  103 — Commercial  Nat  Bank  v. 
Consumers*  Brewing  Co.  16  App.  D.  C.  195 
— Roller  T.  Clarke,  19  App.  D.  C.  650 — 
Parmele  y.  Schroeder,  61  Neb.  661,  87  Am. 
St  Rep.  466,  85  N.  W.  562— Bent  v.  Mi- 
randa, 8  N.  M.  83,  42  Pac.  91 — Belden  v. 
Burke,  72  Hun,  79,  26  N.  Y.  Supp.  601. 

47.  A  motion  during  the  term  to  set  aside 
a  judgment  suspends  the  operation  of  the 
judgment,  so  that  it  does  not  take  final 
effect  for  the  purposes  of  a  writ  of  error 
imtil  the  motion  is  disposed  of.  Memphis 
V.  Brown,  94  U.  8.  715,  24:  244 

48.  During  the  term  a  decree  is  subject  to 
be  rescinded  or  modified  upon  motion,  and 
therefore  is  not  final  until  the  end  of  the 
term.  It  becomes  final  when  a  motion  to 
rescind  has  been  heard  and  denied.  Wash- 
ington, 6.  &  A.  R.  Co.  v.  Washington, 
(Washington,  G.  &  A.  R.  Co.  v.  Bradley)  7 
Wall.  575,  19:274 

49.  The  use  of  the  term  "final  decisions," 
in  Rev.  Stat.  §  1911,  regulating  writs  of 
error  and  appeals  to  the  supreme  court  from 
Washington  territory,  does  not  enlarge  the 
scope  of  the  jurisdiction  of  this  court;  it  is 
only  a  substitute  for  the  words  "final  judg- 
ments and  decrees"  in  §  702,  and  means  the 
same  thing.  Crawford  v.  Haller  (Harrington 
V.  Holler)  111  U.  S.  796,  4  Sup.  Ct.  Rep. 
697,  28: 602 

50.  By  the  law  of  Louisiana  and  the  rule 
adopted  by  the  district  court,  a  judgment 
without  the  signature  of  the  judge  can- 
not be  enforced.  It  is  not  a  final  judgment 
on  which  a  writ  of  error  may  issue.    Life 
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&  Fire  Ins.  Co.  oi  N.  Y.  v.  Wilson,  8  Pet. 
291,  8: 949 

Cited  In  Yznaga  del  Valle  t.  Harrison,  93  U. 

S.  234,  23  L.  ed.  893 — Livingston  t.  Story, 

11  Pet  413,  9  L.  ed.  771. 

51.  A  decision  that  an  insurance  company 
has  committed  acts  of  bankruptcy  consti- 
tutes an  adjudication  sufficient  to  permit  a 
review  on  writ  of  error.  Knickerbocker 
Ins.  Ck>.  v.  Comstock,  16  Wall.  258,  21 :  493 
Cited  in  Cole   v.   Garland,   46   C.   C.   A.   628, 

107  Fed.  761. 

Editorial  notes. 

Final  judgments  for  purposes  of  review. 

5:  302;  49:  1001 

Necessity  that  Judgment  be  final. 

Judgment  of  Intermediate  Court,  see  in- 
fra, 265-269. 

To  Support  Certification  of  Questions, 
see  Cases  Certified,  II. 

52.  There  must  have  been  a  final  judg- 
ment or  decree  in  the  court  below,  in  order 
to  maintain  an  appeal  or  writ  of  etror.  Ray 
V.  Law,  3  Cranch,  179,  2:  404 

53.  A  writ  of  error  will  lie  only  upon  a 
final  judgment.  Rutherford  v.  Fisher,  4  Dall. 
22,  1 :  724 
Cited   in   United    States   v.    Girault,    11    How. 

32,  18  L.  ed.  692 — Luxton  v.  North  River 
Bridge  Co.  147  U.  S.  341,  37  L.  ed.  196,  13 
Sup.  Ct.  Rep.  356 — Southern  R.  Co.  v. 
Postal  Teleg.  Cahle  Co.  179  XT.  8.  643,  45 
L.  ed.  356,  21  Sup.  Ct.  Rep.  249 — Schuyler 
Nat.  Bank  v.  Gadsden,  179  U.  S.  681,  45 
L.  ed.  384,  21  Sup.  Ct.  Rep.  918 — Blakely 
V.  Fish,  Hempst.  12 — Southern  R.  Co.  v. 
Postal  Teleg.  Cable  Co.  85  C.  C.  A.  369, 
93  Fed.  396 — Eslava  v.  Rlgeaud,  3  Ala.  36^4 
— Ringgold's  Case,  1  Bland,  Ch.  12 — Ring- 
gold's Case,  1  Bland,  Ch.  17. 

54.  A  writ  of  error  does  not  lie  until 
after  final  judgment  disposing  of  the  whole 
case,  and  adjudicating  all  the  rights  in- 
volved in  the  litigation.  Luxton  v.  North 
River  Bridge  Co.  147  U.  S.  337,  13  Sup.  Ct. 
Rep.  356,  37:  194 
Cited   in   Chappell    v.   United    States,    160   U. 

S.  507,  40  L.  ed.  612,  16  Sup.  Ct.  Rep.  397 
— Great  Western  Teleg.  Co.  v.  Bumham,  162 
U.  8.  343,  40  L.  ed.  993,  16  Sup.  Ct.  Rep. 
850 — Commercial  Nat.  Bank  v.  Consumers' 
Brewing  Co.  16  App.  D.  C.  195. 

55.  Appeal  to  Supreme  Court  li^  only 
from  final  judgments,  orders,  or  decrees. 
Re  Lennon,  150  U.  S.  393,  14  Sup.  Ct.  Rep. 
123,  37:  1120 
Cited   In   Lambert  v.   Barrett,   157   U.   S.   700, 

39  L.  ed.  866,  15  Sup.  Ct.  Rep.  722 — Ex 
parte  Jacobl,  104  Fed.  681 — Chow  Loy  v. 
United  States,  50  C.  C.  A.  285.  112  Fed. 
359— Re  Buchanan,  146  N.  Y.  270,  40  N. 
E.  883. 

56.  To  authorize  an  appeal,  the  decree 
must  be  final  in  all  matters  within  the 
pleadings.  Mordecai  v.  Lindsay,  19  How. 
199,  15:  624 
[M'CTay  v.  Hanna  (Pa.  Sup.  Ct.)  4  Dall.  160, 

1 :  782] 

Cited    In    Montgomery    v.    Anderson,    21    How. 

388,    16    L.    ed.    161— The    Eddy    (Mordecai 

V.    Lindsay)    5   Wall.   491,    18    L.    ed.    488 — 

McGourkey   v.   Toledo   &   O.   C.   R.    Co.    146 


U.  S.  645,  36  L.  ed.  1083,  18  Sup.  Ct.  Rep. 
170 — ^McLean  v.  Clark,  23  Fed.  862 — Rob- 
inson V.  Wilmington,  9  C.  C.  A.  85,  8 
U.  S.  App.  541,  60  Fed.  471 — McCarthy  v. 
Holtman,  19  App.  D.  C.  154. 

57.  Motion  to  dismiss  the  appeal,  on  the 
ground  that  the  decree  from  which  the  ap- 
peal was  taken  was  not  a  final  decree,  and 
that  no  notice  of  the  appeal  was  given  or 
any  citation  issued, — granted.  Wall  v.  Dis- 
trict of  Columbia,  131  U.  S.  449,  9  Sup.  Ct. 
Rep.  804,  33:211 

58.  A  writ  of  error  to  a  state  court  will 
be  dismissed  by  the  Supreme  (^urt  for  want 
of  jurisdiction  when  the  judgment  appealed 
from  is  not  a  final  decree.  California 
Consol.  Min.  Co.  v.  Manley,  203  U.  S.  579, 
27  Sup.  Ct.  Rep.  779,  51 :  326 
Cited   In    Laffoon   t.   Kemer,   208   U.    S.    579. 

51  L.  ed.  326,  27  Sup.  Ct.  Rep.  778 — 
Reynolds  v.  Connecticut,  203  U.  S.  585,  51 
L.  ed.  328,  27  Sup.  Ct  Rep.  782— Romis 
V.  Glllett,  205  U.  S.  535,  51  L.  ed.  919,  27 
Sup.  Ct.  Rep.  789. 

69.  The  rule  that  the  decree  must  be  final 
in  all  matters  applies  to  appeals  from  dis- 
trict to  circuit  courts  as  well  as  to  appeals 
to  this  court.  Mordecai  v.  Lindsay,  19  How. 
199,  15:  624 

60.  The  judiciary  act  of  1789  authorizes 
this  court  to  revise  final  judgments  by  a 
writ  of  error.  McCargo  r.  Chapman,  20  How. 
555,  15:  1021 
Cited  in    Luxton   v.    North   River   Bridge   Co. 

147  U.  S.  341,  37  L.  ed.  196,  13  Sup.  Ct. 
Rep.  856 — Hohorst  v.  Hamburg-American 
Packet  Co.  148  U.  S.  265,  87  L.  ed.  445. 
13  Sup.  Ct.  Rep.  590 — Southern  R.  Co.  v. 
Postal  Teleg.  Cable  Co.  179  U.  S.  643,  45 
L.  ed.  356,  21  Sup.  Ct.  Rep.  249 — Marden 
V.  Campbell  Printing  Press  &  Mfg.  Co.  15 
C.  C.  A.  29,  83  U.  S.  App.  123,  67  Fed. 
812 — Southern  R.  Co.  v.  Postal  Teleg.  Cable 
Co.  35  C.  C.  A.  369,  93  Fed.  398 — Car- 
mlchael  v.  Tezarkana,  58  L.R.A.  913,  54 
C.  C.  A.  181,  116  Fed.  847— Greeley  v. 
Wlnsor,  1  S.  D.  629.  48  N.  W.  214 — Com- 
michel  V.  Texarkana,  58  L.R.A.  913,  54 
Co.  16  App.  D.  C.  195 — Eastman  v.  Gur- 
rey,  14  Utah,  172,  46  Pac.  828. 

61.  Under  the  act  of  Congress  of  March  3, 
1891,  an  appeal  or  writ  of  error  from  a 
Federal  court  cannot  be  taken  to  the  Su- 
preme court  of  the  United  States  for  re- 
view of  a  question  involving  the  jurisdiction 
of  the  court  below,  except  after  final  judg- 
ment in  the  cause.  McLish  v.  Roff,  141  U. 
S.  661,  12  Sup.'  a.  Rep.  118,  35:  893 
Cited   In   Chicago,   St.   P.   M.   &  O.   R.   Co.    t. 

Roberts,  141  U.  S.  696,  35  L.  ed.  906,  12 
Sup.  Ct.  Rep.  123 — Lau  Ow  Hew  v.  United 
States,  144  U.  S.  56,  36  L.  ed.  343,  12  Sup. 
Ct.  Rep.  617 — Northern  P.  R.  Co.  v.  Amato, 
144  U.  S.  472.  85  L.  ed.  509.  12  Sup.  Ct. 
Rep.  740 — Hubbard  v.  Soby,  146  U.  S.  60, 
36  L.  ed.  887.  18  Sup.  Ct.  Rep.  13 — Ben- 
der V.  Pennsylvania  Co.  148  U.  S.  502,  37 
L.  ed.  537,  13  Sup.  Ct,  Rep.  640 — Interstate 
Commerce  Commission  v.  Atchison,  T.  & 
S.  F.  R.  Co.  149  U.  S.  265,  37  L.  ed.  728, 
4  Inters.  Com.  Rep.  348,  13  Sup.  Ct.  Rep. 
837 — Illinois  C.  R.  Co.  v.  Brown,  156  U.  S- 
386.  30  L.  ed.  463,  15  Sup.  Ct.  Rep.  656 
—Reaves  v.  Oliver,  168  U.  S.  704,  42  L,  ed. 
1212,   18   Sup.   Ct.  Rep.  943 — Jeske   v.   Coi^ 
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171  U.  8.  685,  48  L.  ed.  1179,  19  Sup.  Ct. 
Bep.  877— Parmera*  Bank  t.  Roselle.  172 
U.  S.  641.  48  L.  ed.  1180,  19  Sup.  Ct.  Rep. 
875— Re  Coe.  1  C.  C.  A.  327,  6  U.  S.  App. 
6,  49  Fed.  482 — Nashua  ft  L.  B.  Corp.  t. 
BMton  ft  L.  R.  Corp.  2  C.  C.  A.  545,  5  U. 
8.  App.  97,  51  Fed.  931 — Badaracco  v.  Cerf, 
3  C.  C.  A.  492,  10  U.  8.  App.  492,  58  Fed. 
170— Gates  v.  Bnckl,  4  C.  C.  A.  124,  12  U. 
S.  App.  69,  53  Fed.  965— Gunn  t.  Black, 
8  C  0.  A  548,  19  U.  8.  App.  489,  60  Fed. 
160. 

Necessity  of  entering  judgment. 

See  also  infra,  248. 

62.  A  judgment  cannot  be  regarded  as 
final  for  the  purposes  of  jurisdiction  until 
entered  in  a  court  from  which  execution  can 
usne.    Green  v.  Van  Buskirk,  3  Wall.  448, 

18:  245 

3,  DeterminatUm  of  Cctitraveray  Gen- 

eraXly. 

Finality  of  Judgment  Generally,  see  supra, 

I.  d,  2. 
Judgment  of  Reversal,  see  infra,  I.  d,  24,  c. 
See  also  infra,  259,  273. 

63.  A  decree  is  final  if  the  whole  purpose 
of  the  Buit  is  accomplished  by  it.  Winthrop 
Iron  Co.  V.  Meeker,  109  U.  8. 180,  3  Sup.  Ct. 
Rep.  Ill,  27:898 

64.  A  decree  is  final  which  leaves  nothing 
open  between  the  parties,  which  embraces 
the  pleadings  as  well  as  the  proofs  in  the 
aose.    Patterson  ▼.  Gaines,  6  How.   550, 

12:  553 

65.  A  final  decree  from  which  appeal  lies 
is  one  in  which  rights  of  parties  are  finally 
fettled,  and  it  only  remains  to  enforce  the 
decree.    Crosby  v.  Buchanan,  23  Wall.  420, 

23:  138 

C««I  in  Bostwick  v.    Brinkerhoff,   106   U.    8. 

4,  27  L.  ed.  74.  1  Sup.  Ct.  Rep.  15— Norton 

T.  Hood.  "12    Fed.   766— Dufour  v.    Lang.    4 

C.  C.  A.  667.  2  U.  8.  App.  477.  54  Fed.  916 
—Morgan  v.  Thompson,  69  C.  C.  A.  674,  124 
PhI.   205 — ^McCarthy   v.    Holtman.    19   App. 

D.  C.  154. 

66.  A  decree  cannot  be  said  to  be  final  un- 
til the  court  has  completed  its  adjudica- 
tion of  the  cause.  Green  v.  Fisk,  103  U. 
S.  518,  26:  485 

67.  Though  the  merits  of  the  cause  have 
been  suhsUntially  decided,  while  anything, 
though  formal,  remains  to  be  done,  the  Su- 
preme Court  cannot  pass  upon  the  subject, 
life  k  Rre  Ins.  Co.  of  N.  Y.  v.  Adams,  9 
Pet.  573  ^'  234 
Cixid  In  Postal  Teleg.  Cable  Co.  v.  Southern 

R.  Co  90  Fed.  212— National  Transit  Co. 
T.  tJnlted  States  Pipe  Line  Co.  180  Pj-  226. 
40  W.  N.  C.  58,  86  Atl.  724-^1  1  v. 
Bloomer,  Burnett  (Wis.)  126— Hill  v. 
Bloomer,  1  Plnney  (Wis.)  286. 

68.  Where  something  more  than  the  mere 
mhusterial  execution  of  the  decree  as  ren- 
dered is  left  to  be  done,  the  decree  is  in- 
terlocutory, and  not  final,  even  though  it 
fettles  the  equities  of  the  bill.  Lodge  y. 
Twell,  135  U.  S.  232,  10  Sup.  Ct.  Rep.  745 

34:  153 

CVIstf  In  McGourkev  v.  Toledo  ft  O.  C.  B.  Co 


146  U.  B.  540,  36  L.  ed.  1085.  13  Sup.  Ct. 
Bep.  170 — American  Constr.  Co.  v.  Jackson- 
ville, T.  &  K.  W.  B.  Co.  148  U.  B.  379.  87 
L.  ed.  489,  13  Sup.  Ct.  Bep.  768 — Latta  v. 
KUboum,  150  U.  S.  589.  87  L.  ed.  1175. 
14  Sap.  Ct.  Bep.  201 — ^Union  Mat.  L.  Ins. 
Co.  V.  Kirchoif,  160  U.  8.  878,  40  L.  ed. 
468,  16  Sup.  Ct.  Bep.  818 — Grafton  v.  Paine. 
168  U.  S.  704.  42  L.  ed.  1212,  18  Sap.  Ct. 
Bep.  942 — California  Nat.  Bank  v.  Stateler, 
171  U.  S.  449,  43  L.  ed.  284,  19  Sup.  Ct. 
Bep.  6 — Guarantee  Co.  of  N.  A.  v.  Me- 
chanics' Sav.  Bank  ft  T.  Co.  173  U.  8.  586, 
43  L.  ed.  820,  19  Sup.  Ct.  Bep.  651— Gil- 
bert V.  Washington  Beneficial  Endowment 
Asso.  173  U.  8.  701,  43  L.  ed.  1185,  19 
Sup.  Ct.  Bep.  877 — Bichmond  v.  Atwood,  17 
L.B.A.  618,  2  C.  C.  A.  607,  5  U.  B.  App. 
151,  52  Fed.  21— Blythe  v.  Hinckley,  84  Fed. 
238 — Coltrane  v.  Templeton.  46  C.  C.  A. 
836,  106  Fed.  378— Ogden  City  v.  Weaver, 
47  C.  C.  A.  488,  108  Fed.  667— Bast  Coast 
Cedar  Co.  v.  People's  Bank,  49  C.  C.  A. 
426,  111  Fed.  449 — Popp  v.  Daisy  Gold  Mln. 
Co.  22  UUh.  462,  63  Pac.  186 — Gramm  v. 
Fisher,  3  Wyo.  696.  29  Pac.  877. 

69.  A  decree  of  the  court  of  appeals  of  the 
District  of  Columbia,  although  involving  a 
decision  upon  the  merits  of  the  case,  is  not 
final  for  the  purpose  of  an  appeal  to  the  Su- 
preme Court  of  the  United  States,  where  it 
contemplates  and  requires  further  proceed- 
ings not  inconsistent  with  its  opinion.  Clark 
V.  Roller,  199  U.  S.  541,  26  Sup.  a.  Rep.  141, 

50:  300 
Cited  in  California  Consol.  Min.  Co.  v.  Manley, 
203  U.   B.  580.  51   L.  ed.  326,  27  Sap.  Ct. 
Bep.  779. 

70.  A  decree,  to  be  final  for  the  purposes 
of  an  appeal,  must  leave  the  case  in  such 
a  condition  that,  if  there  be  an  affirmance, 
the  court  below  will  have  nothing  to  do  but 
to  execute  the  decree  it  has  already  entered. 
Lodge  V.  Twell,  135  U.  S.  232,  10  Sup.  Ct. 
Rep  745,  ^.  34: 153 
Missouri,  K.  &  T.  R.  Co.  v.  Dinsmore,  108 

U.  S.  30,  2  Sup.  Ct.  Rep.  9,  27:  640 

Bostwick  V.  Brinkerhoflf,  106  U.  S.  3,  1  Sup. 

Ct.  Rep.  15,  ^        r.}'^^^^ 

Re  Norton,  108  U.  S.  237,  2  Sup.  Ct.  Rep. 

490,  27:  709 

Winthrop  Iron  Co.  v.  Meeker,  109  U.  S.  180, 

3  Sup.  Ct.  Rep.  Ill,  27:  898 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.   Southern 

Exp.  Co.  108  U.  S.  24,  2  Sup.  a.  Rep.  6, 
*^  27:  638 

Grant  v.  Phoenix  Mut.  L.  Ins.  Co.  106  U.  S. 
429,  1  Sup.  a.  Rep.  414,  27:  237 

Dainese  v.  Kendall,  119  U:  S.  53,  7  Sup.  Ct. 
Rep.  65,  30-  ^05 

Cited  in  Coaghlin  v.  District  of  Columbia,  106 
U.  S.  11.  27  L.  ed.  76,  1  Sup.  Ct  Bep.  37 

Winthrop   Iron  Co.  v.  Meeker,   109  U.   S. 

183.  27  L.  ed.  899,  8  Sap.  Ct.  Bep.  Ill- 
Mower  V.  Fletcher,  114  U.  S.  128,  29  L. 
ed  117.  6  Sup.  Ct.  Bep.  799 — Johnson  v. 
Keith.  117  U.  8.  199,  29  L.  ed.  888,  6 
Sap.  Ct.  Bep.  669— Benjamin  v.  Dubois.  118 
U.  S.  48,  30  L.  ed.  52,  6  Sup.  Ct  Bep.  925 
—Dainese  v.  Kendall,  119  U.  8.  54.  30  L. 
ed.  306.  7  Sap.  Ct.  Bep.  65 — Louisiana  Nat. 
Bank  V.  Whitney,  121  U.  8.  286,  30  L.  ed. 
962,  7  Sup.  Ct.  Bep.  897— Parsons  ▼•  Bob- 
inson.  122  U.  S.  114.  30  L.  ed.  1123.  7 
Sup.  Ct.  Bep.  1153— Hendy  v.  Golden  State 
ft  Miner's  Iron  Works,  127  IT.  8.  376,  32 
L.  ed.  209.  8  Sap.  Ct  Bep.  1275— Keystone 
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Manganese  &  Iron  Co.  y.  Biartln,  182  U.  S. 
98,  33  L.  ed.  276,  10  Sup.  Ct.  Bep.  32 — 
Roemer  ▼.  Peddle.  132  U.  S.  817,  33  L.  ed. 
883,  10  Bup.  Ct  Rep.  98 — Howe  Macb.  Co. 
y.  National  Needle  Co.  134  U.  S.  394,  33 
L.  ed.  967,  10  Sup.  Ct.  Rep.  570 — Lodge  v. 
Twell,  135  U.  8.  236,  34  L.  ed.  165.  10 
Sup.  Ct.  Rep.  746 — McGourkey  t.  Toledo  A 
O.  C.  R.  Co.  146  U.  S.  646,  86  L.  ed.  1083, 
18  Sup.  Ct.  Rep.  170 — National  Bank  ▼. 
Smith,  156  U.  S.  883,  39  L.  ed.  442,  15 
Sup.  Ct.  Rep.  858 — Union  Mut.  L.  Ins.  Co. 
▼.  Kirchoff,  160  U.  8.  378,  40  L.  ed.  463, 
16  Sup.  Ct.  Rep.  818 — Great  Western  Teleg. 
Co.  T.  Bumham,  162  U.  S.  343,  40  L.  ed. 
993,  16  Sup.  Ct.  Rep.  850 — Kingman  & 
Co.  T.  Western  Mfg.  Co.  170  U.  8.  680,  42 
L.  ed.  1194,  18  Sup.  Ct.  Rep.  786 — Clark 
y.  Kansas  City,  172  U.  S.  336,  43  L.  ed. 
468,  19  Sup.  Ct.  Rep.  207 — Guarantee  Co. 
of  N.  A.  y.  Mechanics'  Say.  Bank  &  T.  Co. 
173  U.  S.  586,  43  L.  ed.  820,  19  Sup.  Ct.  Rep. 
551 — Schuyler  Nat  Bank  y.  Gadsden,  179 
U.  S.  681,  45  L.  ed.  384,  21  Sup.  Ct.  Rep. 
918 — Bowker  y.  United  States,  186  U.  S. 
139,  46  L.  ed.  1092,  22  Sup.  Ct  Rep.  802 
— Chesapeake  &  P.  Teleg.  Co.  t.  Manning, 
186  U.  S.  242,  46  L.  ed.  1146,  22  Sup.  Ct 
Rep.  881 — MacFarland  y.  Brown,  187  U.  S. 
246,  47  L.  ed.  162,  28  Sup.  Ct  Rep.  105~ 
Temple  Pump  Co.  y.  Goss  Pump  k  Rubber 
Bucket  Mfg.  Co.  31  Fed.  293 — Railway 
Register  Mfg.  Co.  y.  Third  Aye.  R.  Co.  33 
Fed.  87 — ^Thompson  y.  Gildersleeye,  34  Fed. 
45 — Dickinson  y.  Parker,  38  Fed.  412 — 
Celluloid  Mfg.  Co.  y.  Cellonite  Mfg.  Co.  42 
Fed.  906 — Easton  y.  Houston  A  T.  C.  R. 
Co.  44  Fed.  9 — National  Progress  Bunch- 
ing Match  Co.  y.  John  R.  Williams  Co.  12 
L.R.A.  110,  44  Fed.  194 — New  Orleans  y. 
Peake,  2  C.  C.  A.  628,  2  U.  S.  App.  403, 
52  Fed.  76 — Stuts  y.  Robson,  54  Fed.  507 
— Dufour  y.  Lang,  4  C.  C.  A.  666,  2  U.  S. 
App.  477,  54  Fed.  916— Merritt  y.  Middle- 
ton,  55  Fed.  977 — Robinson  y.  Belt,  5  C. 
C.  A.  522,  12  U.  S.  App.  431,  56  Fed.  329 
— Curtis  y.  Atlanta  Street  R.  Co.  66  Fed. 
600 — Florida  Constr.  Co.  y.  Young,  8  C. 
C.  A.  232,  11  U.  S.  App.  683,  69  Fed.  722 
— Desyergers  y.  Parsons,  8  C.  C.  A.  588.  28 
U.  S.  App.  239,  60  Fed.  150 — H.  W.  Johns 
Mfg.  Co.  y.  Robertson,  60  Fed.  906 — Chica- 
go k  O.  Riyer  R.  Co.  y.  McCammon,  10  C. 
C.  A.  54,  18  U.  8.  App.  628,  61  Fed.  776 
— ^Merriman  y.  Chicago  &  E.  I.  R.  Co.  12 
C.  C.  A.  287,  24  U.  S.  App.  428,  64  Fed. 
647 — Kleyer  y.  Seawall,  12  C.  C.  A.  657, 
22  U.  S.  App.  458,  65  Fed.  377 — Petersburg 
Say.  k  Ins.  Co.  y.  Dellatorre,  17  C.  C.  A. 
312,  30  U.  S.  App.  504.  70  Fed.  644— Bis- 
sell  Carpet-Sweeper  Co.  y.  Goshen  Sweeper 
Co.  19  C.  C.  A.  81,  48  U.  S.  App.  47,  72 
Fed.  551 — Andrews  y.  .National  Foundry 
k  Pipe  Works,  19  C.  C.  A.  651,  84  U.  8. 
App.  632,  73  Fed.  618 — Central  Trust  Co. 
y.  Marietta  &  N.  G.  R.  Co.  21  C.  C.  A.  304, 
41  U.  S.  App.  339,  75  Fed.  206 — Raymond 
y.  Royal  Baking-Powder  Co.  22  C.  C.  A. 
278,  46  U.  8.  App.  494,  76  Fed.  466— 
Standard  Eleyator  Co.  y.  Crane  Elevator 
Co.  22  C.  C.  A.  554,  46  U.  8.  App.  411,  76 
Fed.  772 — Fidelity  Ins.  Trust  &  S.  D.  Co. 
V.  Dickson,  24  C.  C.  A.  62,  46  U.  8.  App. 
691,  78  Fed.  207 — Central  Trust  Co.  y. 
Western  North  Carolina  R.  Co.  89  Fed.  27 
— PosUl  Teleg.  Cable  Co.  y.  Southern  R.  Co. 
90  Fed.  212 — Chase  y.  Drlyer,  34  C.  C.  A. 
671,  92  Fed.  784— St.  Louis  8.  W.  R.  Co. 
y.  Jackson,  37  C.  C.  A.  176,  95  Fed.  571— 
Coltrane  y.  Templeton,  45  C.  C.  A.  386,  106 
Fed.  378 — Sanders  y.  Bluefleld  Waterworks 
k  Improy.  Co.  45  C.  C.  A.  479.  106  Fed. 
591 — ^Tomanses    y.    Melsing,    45    C.    C.    A. 


627,  106  Fed.  786— Bast  Coast  Cedar  Co, 
y.  People's  Bank,  40  C.  C.  A.  425,  111  Fed. 
449 — West  y.  East  Coast  Cedar  Co.  51  C 
C.  A.  417.  113  Fed.  743 — Carmichael  y. 
Tezarkana,  58  4>.R.A.  913,  64  C.  C.  A.  181, 
116  Fed.  847— Mercantile  Trust  Co.  y.  Chi- 
cago, P.  k  St.  L.  R.  Co.  60  C.  C.  A.  653, 
123  Fed.  891 — Mercantile  Trust  Co.  y. 
Chicago,  P.  k  St  L.  R.  Co.  60  C.  C.  A. 
654,  123  Fed.  892 — ^Morgan  y.  Thompson, 
59  C.  C.  A.  674,  124  Fed.  205 — Heinse  y. 
Butte  k  B.  Consol.  Mln.  Co.  64  C.  C.  A. 
18,  129  Fed.  340 — ^White  y.  Conway,  66  Cal. 
386,  5  Pac.  672— Phillips  y.  Negley,  2  Mack- 
ey,  258 — ^Whitaker  y.  Sparkman,  30  Fla. 
357,  11  So.  542 — Kirby  y.  Runals,  37  111. 
App.  193 — Spencer  y.  Wiley,  46  III.  App. 
590 — Brodhead  y.  Mingea,  99  HI.  App.  439 
— St  Louis,  V.  &  T.  H.  B.  Co.  y.  Vandalia, 
109  111.  App.  603 — ^Allison  y.  Drake.  145  111. 
510,  82  N.  B.  537— Chicago  &  N.  W.  R.  Co. 
y.  Chicago,  148  111.  158,  85  N.  B.  881— 
Brodhead  y.  Mingea,  198  111.  516,  64  N.  E. 
998 — Perry  y.  Church,  107  Mich.  481,  65  N. 
W.  273 — State  ex  rel.  Craig  y.  Woodson,  128 
Mo.  518,  81  8.  W.  105 — Clarke  y.  Nebraska. 
Nat  Bank,  49  Neb.  806,  69  N.  W.  104 — 
Parmele  y.  Schroeder,  59  Neb.  654,  81  N. 
W.  506 — Parmele  y.  Schroeder,  61  Neb.  560, 
87  Am.  St  Rep.  466,  85  N.  W.  562— Texas. 
8.  F.  &  N.  R.  Co.  y.  Orman,  3  N.  M.  619, 
9  Pac.  253 — Bucher  y.  Thompson,  7  N.  M. 
601,  38  Pac.  250 — Bent  y.  Miranda,  8  N. 
M.  83,  42  Pac.  91 — Ketchum  y.  Edwards,  6 
App.  "Diy.  165,  89  N.  T.  Supp.  1012— Hyatt 
y.  Ingalls,  124  N.  Y.  108,  26  N.  E.  285— 
State  y.  Security  Say.  k  T.  Co.  28  Or.  417, 
48  Pac.  162 — Pennsylyania  Steel  Co.*s  Ap- 
peal, 161  Pa.  575,  29  Atl.  294— National 
Transit  Co.  y.  United  States  Pipe  Line  Co. 
180  Pa.  226,  36  Atl.  724 — Darnell  y.  Lyon, 
85  Tex.  468,  22  8.  W.  304 — ^United  SUtes 
y.  Church  of  Jesus  Christ  of  L.  D.  8.  5 
Utah,  396,  16  Pac.  723— North  Point  Consol. 
Irrig.  Co.  y.  Utah  k  8.  L.  Canal  Co.  14  Utah, 
168,  46  Pac.  824 — Eastman  y.  Gurrey,  14 
Utah,  171,  46  Pac.  828— Popp  y.  Daisy  Gold 
Min.  Co.  22  Utah,  462,  68  Pac.  185. 

71.  A  judgment  is  final  for  the  purposea 

of  a  writ  of  error  to  the  Supreme  Court, 

which  terminates  the  litigation  between  the 

parties  on  the  merits  of  the  case,  so  that, 

if  there  be  an  affirmance  by  the  Supreme 

Court,  the  court  below  will  have  nothing  to 

do    but    to   execute   the   judgment   it   has 

already  rendered.     Mower  v.  Fletcher,  114 

U.  S.  127,  5  Sup.  a.  Rep.  799,       29:  117 

Distinouished   In      Haseltlne   y.    Central    Nat. 

Bank,  183  U.  8.  131.  46  L.  ed.  117,  22  Sup. 

Ct.  Rep.  49. 

Cited  in  Dainese  y.  Kendall.  119  U.  8.  55,  30 

L.  ed.  306,  7  Sup.  Ct.  Rep.  65— Wabash  R. 

Co.   y.   Tourville,    179   U.   8.  326,  45   L.   ed. 

213,    21    Sup.    Ct.    Rep.   113 — Chesapeake   * 

P.  Teleph.  Co.  y.  Manning.  186  U.  8.  242,  46 

L.  ed.  1146.  22  Sup.  Ct.  Rep.  881— Talley  T. 

Curtain,   7   C.   C.   A.   2,   8   U.   8.   App.  424. 

58   Fed.   5 — Merriman   y.   Chicago  ft   B.    I. 

R.  Co.  12  C.  C.  A.  287,  24  U.  B.  App.  428, 

64  Fed.  547— West  y.  Bast  Coaat  Cedar  Co. 

51  C.  C.  A.  417,  113  Fed.  748— Mackall  T. 

Willoughby,  6  App.  D.  C  128— Whitaker  y. 

Sparkman,  30  Fla.  357,  11  So.  542— Young 

y.  Thrasher,   123  Mo.  312,  27  8.  W.   326— 

Touryille  y.  Wabash  R.  Co.  148  Mo.  623,  71 

Am.  St.  Rep.  650,  50  8.  W.  800— WUllamson 

y.  Jones,  39  W.  Va.  281.  26  L.R.A.  285,  16 

8.  B.  486— Hail  y.  Swann,  89  W.  Va.  86^ 

19  8.  E.  609. 
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72.  Where  the  libel  claims  the  oondemDa- 
tioii  of  a  schooner  and  cargo,  and  the  decree 
oondemos  the  schooner  but  makes  no  men- 
tion of  the  cargo,  the  decree  is  not  final. 
Dayton  t.  United  States,  131  U.  S.  Ixxx. 
Appx^  and  18:  169 

73.  A  cross  Inll  is  a  mere  auxiliary  suit. 
Decree  upon  the  cross  bill  is  not  a  final 
decree,  and  can  only  be  reviewed  on  an  ap- 
peal from  the  final  decree  disposing  of  the 
whole  case.  Re  South  &  North  Ala.  R.  Co. 
95  U.  S.  221,  24:  355 
Ayres  v.  Carver,  17  How.  591,  15:  179 
dted  In   The   Dove    (The   Mayflower   v.    The 

Dore)  91  U.  S.  385,  23  L.  ed.  355 — Ex  parte 
South  St  North  Ala.  R.  Co.  95  U.  S.  225, 
24  Lb  ed.  356 — ^Ayers  v.  Chicago,  lOi  U.  S. 
187.  25  L.  ed.  840— Blythe  v.  Blythe,  172 
TJ.  8.  044,  43  Li.  ed.  1183,  19  Sup.  Ct.  Rep. 
873— Bowker  v.  United  States,  186  U.  S. 
1S8,  46  L.  ed.  1092,  22  Sup.  Ct.  Rep.  802— 
Bowker  y.  United  States,  186  U.  S.  141,  46 
L.  ed.  1093,  22  Sup.  Ct.  Rep.  802 — Barnard 
T.  Hartford,  P.  ft  F.  R.  Co.  Fed.  Cas.  No. 
1,003 — Randolph  v.  Robinson,  Fed.  Cas.  No. 
11.561 — Meissner  v.  Buek,  28  Fed.  163 — 
Johnaon  Railroad  Signal  Co.  v.  Union  Switch 
k  Signsi  Co.  43  Fed.  332 — Stonemets  Print- 
ers' Machinery  Co.  v.  Brown  Folding-Mach. 
Co.  46  Fed.  852 — Bound  v.  South  Carolina 
R.  Co.  47  Fed.  33 — Chattanooga  Medicine 
Co.  ▼.  Thedlord,  58  Fed.  352— Industrial  ft 
Mia.  Guaranty  Co.  v.  Electrical  Supply  Co. 
7  C.  C.  A.  480,  16  U.  S.  App.  196,  58  Fed. 
742— Book  V.  Justice  Mln.  Co.  58  Fed.  831 — 
Gregory  v.  Pike.  12  C  C.  A.  204,  21  U.  S. 
App.  474,  64  Fed.  416 — Office  Specialty  Mfg. 
Co.  V.  Cooke  ft  C.  Co.  73  Fed.  686 — Spring- 
field Mill.  Co.  V.  Barnard  ft  L.  Mfg.  Co.  26 
C.  C.  A.  392,  49  U.  S.  App.  438,  81  Fed. 
283— Blythe  v.  Hinckley,  84  Fed.  235 — 
ClQtton  y.  Clatton,  106  Mich.  691,  64  N.  W. 
744— Erueger  v.  Ferry,  41  N.  J.  E3q.  486, 
5  Atl.  452 — Carroll  v.  Taylor,  102  Tenn. 
453,  52  S.  W.  139— Hill  v.  Frink,  11  Wash. 
564.  40  Pac  128— Norfolk  ft  W.  R.  Co.  v. 
McGany,  42  W.  Ya.  399,  26  S.  B.  297. 

74.  A  decree  of  the  court  below  that  cer- 
tiin  deeds  be  set  aside  as  fraudulent  and 
Toid;  that  certain  lands  and  slaves  be  de- 
livered up  to  the  complainant;  that  one 
of  the  defendants  pay  a  certain  sum  of 
money  to  the  complainant,  and  that  the 
complainant  have  execution  for  these  mat- 
ten,  is,  to  that  extent,  a  final  decree  from 
which  an  appeal  may  be  taken,  although  by 
the  same  decree  other  matters  are  retained 
in  the  circuit  court  for  adjustment  between 
the  parties.    Forgay  v.  Conrad,  6  How.  201, 

12:404 
IMbiifuiihed  in  Burlington,  C.  R.  ft  N.  R.  Co. 
T.  Simmons,  128  U.  S.  55,  31  L.  ed.  74,  8 
Sap.  Ct  Rep.  08. 
Cited  in  Bttmson  v.  La  Crosse  ft  M.  B.  Co.  2 
Bliek,  531,  17  L.  ed.  360 — Thomson  v.  Dean 
fDnn  ▼.  Nelson)  7  Wall.  346,  19  L.  ed. 
05— French  v.  Shoemaker,  12  Wall.  98,  20 
L.  ed.  271 — French  v.  Hay  (French  v.  Stew- 
art) 22  Wall.  246,  22  L.  ed.  856— North 
Carolina  R.  Co.  v.  Swasey,  23  Wall.  410.  23 
L.  ed.  137 — Chicago  &  Y.  R.  Co.  v.  Fosdick, 
106  U.  8.  Tl,  27  L.  ed.  55,  1  Sup.  Ct.  Rep. 
10— Wlnthrop  Iron  Co.  v.  Meeker.  109  U.  S. 
183,  27  L.  ed.  899,  3  Sup.  Ct.  Rep.  Ill— 
R«  Fanners*  Loan  &  T.  Co.  120  U.  S.  213. 
32  U  ed.  657,  9  Sap.  Ct.  Rep.  205— Hill 
▼.  Chicago  A  E.  R.  Co.  140  U.  S.  54,  35  L. 
el  832,   11    Snp.    Ct    Rep.    690— Bank    ot 


.  Lewisburg  v.  Sheffey,  140  U.  S.  452,  35  L. 
ed.  496,  11  Sup.  Ct.  Rep.  755 — McLish  v. 
Roff,  141  U.  S.  666,  35  L.  ed.  894,  12  Sup. 
Ct  Rep.  118 — McGourkey  v.  Toledo  &  O. 
C.  R.  Co.  146  U.  S.  546,  36  L.  ed.  1083,  13 
Sup.  Ct  Rep.  170— Re  Place,  9  Blatchf. 
871,  Fed.  Cas.  No.  11,201— Potter  v.  Beal, 
2  C.  C.  A.  64,  5  U.  S.  App.  49,  50  Fed.  863 — 
Brush  Electric  Co.  v.  Electric  Improv.  Co. 
2  C.  C.  A.  378,  7  U.  B.  App.  208,  51  Fed. 
661 — ^New  Orleans  V.  Peake,  2  C.  C.  A.  628, 
2  U.  S.  App.  403,  52  Fed.  76— 5tandley  v. 
Roberts,  8  C.  C.  A.  309,  19  U.  S.  App.  407, 
59  Fed.  840 — Gunn  v.  Black,  8  C.  C.  A.  543, 
19  U.  S.  App.  489,  60  Fed.  16<^— The  Alert, 
9  C.  C.  A.  392,  26  U.  S.  App.  63,  61  Fed. 
115— Tuttle  V.  Claflin,  13  C.  C.  A.  283.  26 
U.  S.  App.  678,  66  Fed.  8 — Salmon  v.  Mills, 
13  C.  C.  A.  373,  27  U.  S.  App.  732,  66  Fed. 
33 — Marden  v.  Campbell  Printing-Preas  & 
Mfg.  Co.  15  C.  C.  A.  29,  33  U.  S.  App.  123, 
67  Fed.  812 — ^Rust  v.  United  Waterworks 
Co.  17  C.  C.  A.  20,  86  U.  S.  App.  167,  70 
Fed.  132 — Bissell  Carpet-Sweeper  Co.  v. 
Goshen  Sweeper  Co.  19  C.  C.  A.  31,  43  U. 
S.  App.  47,  72  Fed.  547 — Andrews  v.  Na- 
tional Foundry  ft  Pipe  Works,  19  C.  C.  A. 
551,  84  U.  S.  App.  632,  73  Fed.  518— Cen- 
tral Tmst  Co.  v.  Marietta  ft  N.  O.  R.  Co.  21 
C.  C.  A.  304,  41  U.  S.  App.  839,  75  Fed. 
206 — Standard  Elevator  Co.  v.  Crane  Eleva- 
tor Co.  22  C.  C.  A.  554,  46  U.  S.  App.  411, 
76  Fed.  773 — Chase  v.  Driver,  34  C.  C.  A. 
671,  92  Fed.  784 — Eau  Claire  v.  Payson,  46 
C.  C.  A.  466,  107  Fed.  557 — East  Coast  Ce- 
dar Co.  V.  People's  Bank,  49  C.  C.  A.  425, 
111  Fed.  449 — Morgan  v.  Thompson,  59  C.  C. 
A.  674,  124  Fed.  203 — Re  Michigan  C.  R.  Co. 
59  C.  C.  A.  647.  124  Fed.  731— Heinze  v. 
Butte  &  B.  Consol.  MiUv  Co.  61  C.  C.  A.  91, 
126  Fed.  29 — Chicago  Wooden  Ware  Co.  v. 
Miller  Ladder  Co.  66  C.  C.  A.  520,  133  Fed. 
544 — Scriven  v.  North,  67  C.  C.  A.  350,  184 
Fed.  368 — Jones  v.  Wilson,  54  Ala.  54 — Ez 
parte  Brauch,  63  Ala.  386 — Ez  parte  Ely  ton 
Land  Co.  104  Ala.  92,  15  So.  989 — Davie 
V.  Davie,  52  Ark.  227,  20  Am.  St.  Rep.  170, 
12  S.  W.  558 — Commercial  Nat.  Bank  v. 
Consumers'  Brewing  Co.  16  App.  D.  C.  19^^ 
Archer  v.  Hart,  5  Fla.  258 — Whitaker  v. 
Sparkman,  30  Fla.  357,  11  So.  542 — Lalande 
V.  McDonald,  2  Idaho,  811,  13  Pac.  347 — 
Chicago  ft  N.  W.  R.  Co.  v.  Chicago,  148  111. 
153,  35  N.  E.  881 — France  v.  Bell,  52  Neb. 
61,  71  N.  W.  984— Piatt  v.  Stewart,  47 
How.  Pr.  213— DaboU  v.  Field.  9  R.  I.  285— 
Randall  v.  Peckham,  11  R.  I.  607 — Ez  parte 
Farrars,  13  S.  C.  259 — Bankhead  v.  Good, 
56  S.  C.  395,  34  S.  E.  689— Gill  v.  Creed,  3 
Coldw.  298 — Hipp  V.  Huchett  4  Tez.  22 — 
Merle  v.  Andrews,  4  Tez.  210 — Ryan  v.  Mc- 
Leod,  32  Gratt.  381 — Core  v.  Strlckler,  24 
W.  Va.  694. 

75.  Where  in  a  suit  in  the  United  States 
circuit  court  a  writ  of  attachment  was  is- 
sued and  levied  on  goods,  and  the  marshal 
took  possession  of  them,  and  a  creditor  in- 
tervened by  petition,  alleging  a  prior  seizure 
under  a  writ  of  the  state  court  in  his  favor, 
and  claimed  a  priority  of  lien  on  the  goods, 
an  order  dismissing  his  intervention  disposes 
of  his  rights,  and  is  a  final  judgment  as  to 
that  issue,  reviewable  on  writ  of  error.  The 
order  distributing  the  proceeds  of  the  sale 
is  also  final.  Gumbel  v.  Pitkin,  113  U.  S. 
545,  5  Sup.  Ct  Rep.  616,  28:  1128 

Cited  in  Denny  v.  Bennett,  128  U.  S.  503,  32 

L.   ed.   496,   9   Sup.   Ct.   Rep.   134 — Bolts  v. 

Eairon,  34   Fed.   446 — ^Easton   v.   Houston  A 

T.  C.  R.  Co.  44  Fed.  9 — Central  R.  *  Bkg. 
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Co.  T.  Farmers'  Loan  &  Trust  Co.  79  Fed.'| 
169 — Butler  t.  Fayerweather,  33  C.  C.  A. 
627,  63  U.  S.  App.  120,  91  Fed.  460 — Fraser 
▼.  Barry,  4  Kan.  App.  $7,  46  Pac.  724— 
Baker  t.  Williams  Bkg.  Co.  42  Or.  219,  70 
Pac.  711 — State  ex  rel.  Schloss  t.  Superior 
Court,  3  Wash.  700,  20  Pac.  202 — Plant  v. 
Carpenter,  10  Wash.  624,  53  Pac.  1007. 

76.  In  a  suit  to  compel  a  railway  com- 
pany to  do  an  express  company's  business, 
a  decree  which  requires  the  carriage,  fixes 
the  compensation  to  be  paid,  adjudges  costs, 
and  awards  execution,  is  final,  although 
leave  is  given  the  parties  to  apply  for  a 
modification  of  the  rates.  It  terminates  the 
litigation,  and  leaves  nothing  to  be  done  ex- 
<:ept  to  enforce  the  decree.  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Southern  Exp.  Co.  108  U.  S. 
24,  2  Sup.  Ct.  Rep.  6,  27:  638 

77.  According  to  the  practice  in  Missis- 
sippi, in  the  case  of  a  joint  action  on  a  bond 
or  note,  judgment  may  be  taken  against  the 
several  defendants,  or  plaintiff  may  take 
judgment  as  to  some,  and  discontinue  as  to 
others;  but  it  is  error  to  enter  final  judg- 
ment against  any  before  the  case  is  disposed 
of  as  to  all.  Such  a  judgment  is  not  final, 
and  a  writ  of  error  thereto  will  be  dismissed 
by  this  court.  United  States  v.  Girault,  11 
How.  22,  13:  687 
Cited  In  Coffee  v.  Planters  Bank,  13  How.  19(t, 

14  L.  ed.  107 — Hohorst  v.  Hamburg-Ameri- 
can Packet  Co.  148  U.  S.  264,  37  L.  ed. 
444,  13  Sup.  Ct.  Rep.  590 — Potter  v.  Beal, 
2  C.  C.  A.  64,  5  U.  S.  App.  49,  50  Fed.  863— 
Standley  v.  Roberts,  8  C.  C.  A.  808,  19  U. 
S.  App.  407,  59  Fed.  839 — Salmon  v.  Mills, 
13  C.  C.  A.  373,  27  U.  S.  App.  732,  66  Fed. 
33 — Carmlchael  v.  Tezarkana,  58  L.R.A.  913, 
54  C.  C.  A.  181,  116  Fed.  847— Menge  v. 
Warrlner,  57  C.  C.  A.  434,  120  Fed.  818— 
Nolan  V.  Smith,  137  Cal.  363,  70  Pac.  166— 
Commercial  Nat.  Bank  ▼.  Consumers*  Brew- 
ing Co.  16  App.  D.  C.  195 — Com.  v.  Foster, 
122  Mass.  322,  23  Am.  Rep.  826. 

4.  Reference;  Further  Account, 

See  also  infra,  159,  198. 

Appointment  of  commissioners;  refer- 
ence generally. 

See  also  infra,  116. 

78.  An  order  of  the  circuit  court  appoint- 
ing commissioners  to  assess  damages  for  the 
taking  and  condemnation  of  land,  under  the 
act  of  Congress  of  July  11,  1890,  chap.  669, 
is  not  a  Unal  judgment  upon  which  a  writ 
of  error  will  lie.  Luxton  v.  North  River 
Bridge  Co.  147  U.  S.  337,  13  Sup.  Ct.  Rep. 
356,  37:  194 
Cited  In  Tyler  v.  Registration  Ct.  Judges,  179 

U.  S.  411,  45  L.  ed.  253.  21  Sup.  Ct.  Rep. 
200 — Southern  R.  Co.  v.  Postal  Teleg.  Cable 
Co.  179  n.  S.  643,  45  L.  ed.  356,  21  Sup. 
Ct.    Rep.   249. 

79.  On  a  libel  in  personam  for  damages,  if 
the  court  decrees  tlmt  damages  be  recovered, 
and  that  commissioners  be  appointed  to  as- 
certain the  amount  thereof,  no  appeal  will 
lie  from  such  a  decree  until  the  commission- 
ers have  made  their  report.  Chace  v.  Vas- 
qiiez,  11  Wheat.  429,  6:  511 
Cited  In  Canter  v.   American  Int.  Co.  8  Pet. 


318,  7  L.  ed.  692— Coming  v.  Troy  Iron  4 
Nail  Factory,  15  How.  467,  14  L.  ed.  775— 
McGourkey  v.  Toledo  &  O.  C.  R.  Co.  146 
U.  S.  645,  36  L.  ed.  1083,  18  Sup.  Ct.  Rep. 
170— McLean  ▼.  CUrk,  23  Fed.  862— Postal 
Teleg.  Cable  Co.  ▼.  Southern  R.  Co.  90  Fed. 
212. 

80.  A  decree  fixing  the  rights  and  lia- 
bilities of  the  parties,  and  referring  the  case 
to  a  master  for  a  ministerial  purpose  only,  is 
final;  but  if  it  refer  the  case  to  him  for  a 
judicial  purpose,  and  a  further  decree  is  to 
be  entered,  the  decree  is  not  final.  McGour- 
key V.  Toledo  &  0.  C.  R.  Co.  146  U.  S.  536, 
13  Sup.  Ct.  Rep.  170,  36:  1079 

81.  In  a  partition  suit,  a  decree  settling 
the  several  interests  of  the  parties  in  the 
property,  and  referring  it  to  a  master  to 
proceed  according  to  law  under  the  direc- 
tion of  the  court,  is  not  a  final  decree.  Green 
V.  Fisk,  103  U.  S.  518,  26:  435 
Oiitd  In  Grant  v.  Phoeolz  Mut.  L.  Ins.  Co.  106 

U.  S.  431,  27  L.  ed.  238,  1  Sup.  Ct.  Rep. 
414— Latta  v.  Kllbourn,  150  U.  S.  539,  37 
L.  ed.  1175,  14  Sup.  Ct  Rep.  201 — Guarantee 
Co.  of  N.  A.  V.  Mechanics'  Sav.  Bank  ft  T. 
Co.  173  U.  S.  586,  43  L.  ed.  820.  19  Sup. 
Ct.  Rep.  561 — Norton  v.  Hood,  12  Fed.  766 — 
Northwest  Transp.  Co.  v.  Boston  Marine  Co. 
41  Fed.  796 — Columbus  Watch  Co.  v.  Rob- 
bins,  3  C.  C.  A.  106,  6  U.  S.  App.  275,  52 
Fed.  339 — ^Robinson  v.  Wilmington,  9  C.  C 
A.  85,  8  U.  S.  App.  541,  60  Fed.  471— Moran 
V.  Hagerman,  12  C.  C.  A.  243,  29  U.  S.  App. 
71,  64  Fed.  503 — Elder  v.  McClaskey,  17 
C.  C.  A.  280,  37  U.  S.  App.  199,  70  Fed. 
557 — Petersburg  Sav.  &  Ins.  Co.  v.  Della- 
torre,  17  C.  C.  A.  312,  30  U.  S.  App.  604, 
70   Fed.  644. 

82.  A  decree  in  a  partition  suit,  which 
simply  adjudges  that  the  appellees  are  the 
owners  each  of  one  eighth  of  the  property, 
and  refers  the  matter  to  a  master  to  pro- 
ceed to  a  partition,  is  not  final.  Green  y. 
Fisk,  154  U.  8.  668  Appx.  and  14  Sup.  Ct. 
Rep.  1193,  26:  486 

83.  A  decree  is  final  which  disposes  of 
every  matter  of  contention  between  the  par- 
ties, except  as  to  the  amount  of  one  item, 
and  refers  the  case  to  a  master  to  ascertain 
that.  Hill  v.  Chicago  k  E.  R.  Co.  140  U.  S. 
52,  11  Sup.  Ct  Rep.  690,  35:  331 
DiBtinguiBhed  in  Hohorst  v.  Hamburg- Ameri- 
can Packet  Co.  148  U.  S.  266,  37  L.  ed.  44ri, 
13  Sup.  Ct.  Rep.  590. 

Cited  in  Bank  of  Lewlsburg  v.  Sbeffey.  140 
U.  S.  452,  35  L.  ed.  496,  11  Sup.  Ct.  Rep. 
755 — Hoffman  v.  Knox,  1  C.  C.  A.  540.  8 
U.  S.  App.  19,  50  Fed.  489 — Qrant  v.  East 
&  West  R.  Co.  1  C.  C.  A.  683,  2  U.  S.  App. 
182,  50  red.  797— Potter  v.  Beal,  2  C.  C.  A. 
64.  5  U.  S.  App.  49,  50  Fed.  868 — Standley 
V.  Roberts,  8  C.  C.  A.  809,  19  IT.  S.  Apix 
407,  59  Fed.  839 — ^Long  v.  Maxwell,  8  C 
C.  A.  413.  8  U.  S.  App.  484,  69  Fed.  951 — 
Ouun  V.  Black,  8  C.  C.  A.  543,  19  U.  S. 
App.  489,  60  Fed.  160 — Salmon  v.  Mills, 
13  C.  C.  A.  372,  27  U.  S.  App.  733.  66  Fed. 
33 — Andrews  v.  National  Foundry  &  Pipe 
Works,  19  C.  C.  A.  551,  34  U.  S.  App.  632, 
73  Fed.  518— The  Eugene,  31  C.  C.  A.  347. 
59  U.  S.  App.  513,  87  Fed.  1003 — Menge  v. 
Warrlner,  57  C.  C.  A.  434,  120  Fed.  818 — 
North  Point  Consol.  Irrlg.  Co.  r.  Utnli  *  S. 
L.  Canal  Co.  14  Utah,  168,  46  Pac  824^ 
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Eaftman  t.  Qumj,  14  Utah,   171,  46  Pftc. 
828. 

Directing    aocoanting;    decree    leaylng 
accounts  to  be  adjnsted. 

See  also  infra,  122,  158,  163,  294. 

84.  An  appeal  from  a  decree  directing  an 
accounting  entertained.  Michoud  v.  Girod, 
4  How.  503,  11:1076 
Esplahied   in    Craighead   y.   Wilaon,    18   How. 

201,  15  L.   ed.   333. 

Cited  in  Forgay  ▼.  Conrad,  6  How.  204,  12 
L.  ed.  405 — Patterson  t.  Gaines,  6  How. 
585,  12  L.  ed.  567 — Beebe  ▼.  Russell,  19 
How.  287,  16  L.  ed.  660 — ^Thomson  t.  Dean 
(Dean  ▼.  Nelson)  7  Wall.  846,  19  L.  ed. 
«^— Tafts  T.  Tufts,  3  Woodb.  &  M.  500,  Fed. 
Cas.  No.  14,233 — Standard  Elevator  Co.  ▼. 
Crane  Elevator  Co.  22  C.  C.  A.  553,  46  U. 
S.  App.  411,  76  Fed.  772 — Chase  y.  Driver, 
34  C.  C.  A.  672,  02  Fed.  784 — Randall  y. 
Peckham,  11  B.  I.  607 — Hipp  v.  Huchett,  4 
Tex.  22 — Merle  v.  Andrews,  4  Tex.  210 — 
Ryan  v.  Mcl«od,  82  Oratt.  381. 

85.  Reference  of  a  case  to  a  master,  to 
take  an  account  upon  evidence  and  report  to 
the  court,  is  not  a  final  decree.  Beebe  y. 
Rtusell,  19  How.  283,  15:  668 
Cited  In  Farrelly  v.   Woodfolk,   19  How.   289, 

15  L.  ed.   670 — ^Hnmlston   v.    Stainthorp,   2 
Wall.  110,   17   L.  ed.  006 — ^French  v.  Shoe- 
maker,   12    Wall.   98,    20   L.   ed.   271 — Bost- 
wick  V.  Brlnkerhoff,  106  U.  S.  4,  27  L.  ed. 
74,  1  Sup.  Ct.  Rep.  15— Keystone  Manganese 
4  Iron  Co.  ▼.  Martin,  132  U.  S.  93,  33  L.  ed. 
276,    10    Sap.    Ct.    Rep.    82 — McOourkey    v. 
Toledo  ft  O.   C.   B.   Co.   146  U.   S.   545,   86 
L.  ed.  1083.  13  Sup.  Ct.  Rep.  170 — Latta  v. 
KUboam,  150  U.  S.  589,  37  L.  ed.  1175,  14 
Sop.  Ct.  Rep.  201 — California  Nat.  Bank  v. 
SUteler.  171  U.  S.  449,  43  L.  ed.  234,  19  Sup. 
Ct.  Rep.  6 — Re  Place,  9  Blatchf.  371,  Fed. 
Cas.  No.    11,201 — Rumford   Chemical   Works 
T.  Hecker,   2  Bann.  ft  Ard.  859,   Fed.  Cas. 
Mo.  12,133 — Norton  y.  Hood,  12  Fed.  766— 
Gaines   v.    New  Orleans,  4   Woods,   287,    17 
Fed.  30— McLean   v.    Clark,   23   Fed.   862— 
Harmon   y.    Stmthers,   48    Fed.    261 — Rich- 
mond y.  Atwood,  17  L.RA.  618,  2  C.  C.  A. 
607,  5  U.   8.  App.  151.  52  Fed.  21 — Colum- 
Ims  Watcb   Co.  y.  Bobbins,  8  C.  C.  A.  106, 
6  0.  8.   App.   275,  62  Fed.   889— Blythe  y. 
Hinckley,    84    Fed.    238 — Chase    v.    Driver, 
34  C.  C.   A.  672,  02  Fed.  784— Mercantile 
Tmst  Co.   y.   Chicago,   P.   ft  St.   L.  R.   Co. 
60  C.  C.  A.  663,  128  Fed.  891— Morgan  v. 
Thompson,  59  C.  C.  A.  674,  124  Fed.  205 — 
Cobn    v.    Hamlet,    44    Ark.    345 — Davie    v. 
Davie,   52   Ark.   227,   20  Am.   St.   Rep.   170, 
12  8.  W.    568 — ^Whlte   v.   Conway,   66    Cal. 
3S6,   5   Pac.   672 — ^McMahon   v.    Qulnn,    140 
111.  202,  29  N.  B.  731— Chicago  ft  N.  W.  R. 
Co.  V.  Chicago,  148  111.  154.  35  N.  B.  881— 
DeniBon  ft  N.  R.  Co.  v.  Raney- Alton  Mercan- 
tile Co.  8  Ind.  Terr.  129,  53   S.   W.  496— 
Dorwy  y.   Thompson,   37   Md.   50 — Chappell 
▼.  Funk,  57  Md.  481 — Forbes  v.  Tuckerman, 
115   Mass.    120 — Parmele   v.    Schroeder,    61 
Neb.  561,  87  Am.  St.  Rep.  466,  85  N.  W.  562 
— Unton  y.  Janson,  1  Neb.   (Unof.)   355,  95 
N.  W.  676 — Bent  v.  Miranda,  8   N.  M.  85, 
42  Pac.   91 — ^Ketchnm   v.   Edwards,    6   App. 
DlT.   164,   39    N.    Y.    Sopp.    1012— Pearson's 
Eitate,    6    Pa.    Co.    Ct.    307 — Summers    y. 
Dtme,  31  Oratt.   808. 

86.  A  decree  that  the  complainants  are 

entitled  to  two  sevenths  of  certain  property, 

tnd  that  the  matter  be  referred  to  a  master 

to  take  and  report  an  account  of  it,  and  that 
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all  matters  in  controversy  be  reserved  until 
the  coming  in  of  the  master's  report,  is  not 
a  final  decree  from  which  an  appeal  will  lie. 
Perkins  v.  Foumiquet,  6  How.  206,      12:  406 
died  in  West  v.  Smith,  8  How.  418,  12  L.  ed. 
1185 — Foumiquet  v.    Perkins,    16   How.   85, 
14  L.  ed.  855 — Craighead  v.  Wilson,  18  How. 
200,  15  L.  ed.  383 — ^Keystone  Manganese  ft 
Iron  Co.  V.  Martin,  182  U.  S.  93,  33  L.  ed. 
276,    10    Sup.    Ct-    Rep.    82 — McGourkey    v. 
Toledo  &  O.    C.  R.    Co.   146  U.   S.   547.   36 
L.   ed.   1084,   13   Sup.    Ct.   Rep.    170— Magic 
Ruffle  Co.  V.  Elm  City  Co.  2  Bann.  &  Ard. 
513,  14  Blatchf.  117,  Fed.  Cas.  No.  8,950— 
Wooster  v.  Handy,  22  Blatchf.  310,  21  Fed. 
53 — ^Reed  v.  Lawrence,  29  Fed.  922 — Cellu- 
loid Mfg.  Co.  y.  Cellonlte  Mfg.  Co.  40  Fed. 
477_Grant  v.  Bast  ft  West  R.  Co.  1  C.  C. 
A.    683,    2   U.    S.   App.    182,   50   Fed.    797— 
Pittsburgh.  C.  ft  St  L.  R.  Co.  v.  Baltimore 
ft  O.  R.  Co.  10  C.  C.  A.  24,  22  U.  S.  App. 
350,  61   Fed.  708 — Lockwood  v.   Wickes,   21 
C.    C.   A.  259,   36  V.  S.  App.  321,   75   Fed. 
119__Chase  v.  Driver,  34  C.   C.  A.  672,  02 
Fed.  784— Ogden  City  v.  Weaver,  47  C.   C. 
A.  488,  108  Fed.  567 — Helnze  v.  Butte  ft  B. 
Consol.  Min.   Co.  61   C.   C.  A.  91,  126  Fed. 
29 — Cohn  V.   Hamlet,   44   Ark.   345 — Rochat 
V.  Gee,  91  Cal.  358,  27  Pac.  670— Roller  v. 
Clarke,    19    App.   D.   C.    547 — ^Thompson   v. 
Mylne,  4  La.  Ann.  211 — Dorsey  v.  Thompson. 
37  Md.  50 — Chappell  v.  Funk,  57  Md.  481 — 
Forbes    v.    Tuckerman,     115     Mass.     120— 
Brown  v.  Minnesota  Thresher  Mfg.   Co.  44 
Minn.  325,  46  N.  W.  560 — Bent  v.  Miranda, 
8   N.   M.    83,   42   Pac.   91— Quldnick    Co.    v. 
Chafee,  13  R.  I.  401— Cannon  v.  Hemphill, 
7    Tex,    196 — Texas    Land    ft   Loan    Co.    v. 
Winter,  93  Tex.  564,  57  S.  W.  39. 

87.  A  decree  which  refers  the  case  to  a 
master  to  state  an  account  between  the 
parties,  upon  which  a  further  decree  is  to 
be  entered,  is  not  final.  Latta  v.  Kilboum, 
150  U.  8.  524,  14  Sup.  Ct.  Rep.  201, 

37:  1169 
FarreUy  v.  Woodfolk,  19  How.  288,  15:  670 
Cited  in  Raymond  v.  Royal  Baking  Powder  Co. 
22  C.  C.  A.  278,  46  U.  S.  App.  494,  76  Fed. 
466 — Standard  Elevator  Co.  v.  Crane  Elevat- 
or Co.  22  C.  C.  A.  575,  46  U.  S.  App.  411, 
76  Fed.  793 — Blythe  v.  Hinckley,  84  Fed. 
238 — Postal  Teleg.  Cable  Co.  v.  Southern 
R,  Co.  90  Fed.  212 — Chase  v.  Driver,  84 
C.  C.  A.  671,  92  Fed.  784— Deltch  v.  Staub, 
53  C.  C.  A.  145.  115  Fed.  817— Rust  v.  Elec- 
tric Lighting  Co.  124  Ala.  207,  27  So.  263— 
Sabel  V.  Savannah  Rail  ft  Equipment  Co. 
135  Ala.  383.  83  So.  340— Bryant  v.  Davis, 
22  Mont.  538,  57  Pac.  143. 

88.  When  the  basis  of  the  decree  embra- 
cing the  equities  in  the  bill  is  found,  but  the 
distribution  depends  upon  facts  referred  to 
a  master,  until  the  court  has  acted  upon  his 
report  the  decree  is  not  final.  Craighead  v. 
Wilson,  18  How.  199,  15:  332 
Cited   in    Chicago  ft  O.   River  R.   Co.   v.   Mc- 

Cammon,  10  C.  C.  A.  54,  18  U.  S.  App.  628, 
61  Fed.  776 — Moran  v.  Hagerman,  12  C.  C. 
A.  243,  29  U.  S.  App.  71,  64  Fed.  503— Cali- 
fornia Nat.  Bank  v.  Steteler,  171  U.  S.  449, 
43  L.  ed.  234,  19  Sup.  Ct.  Rep.  6— Chase 
V.  Driver,  34  C.  C  A.  672,  92  Fed.  784— 
Mercantile  Trust  Co.  v.  Chicago,  P.  ft  St. 
L.  R.  Co.  60  C.  C.  A.  653,  123  Fed.  391— 
Morgan  v.  Thompson,  59  C.  C  A.  674,  124 
Fed.  205— Garner  v.  Prewitt,  32  Ala.  18— 
Dorsey  v.  Thompson,  37  Md.  50 — ^Parmele  v. 
Schroeder,    61    Neb.    501,    87   Am.    St.    Rep. 
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466,-85  N..  W..i562^B«nt  y.  Miranda,  8  N. 
M.  84,  41^  Pac.  01 — Summers  v.  Darne,  31 
Gratt.  808. 

89.  If  an  account  not  asked  for  in  the 
bill  be  ordered  taken  simply  in  execution  of 
the  decree,  and  such  decree  be  final  as  to  all 
matters  within  the  pleadings,  it  will  still  be. 
final.  McGourkey  v.  Toledo  &  0.  C.  R.  Co. 
146  U.  S.  536,  13  Sup.  Ct.  Rep.  170, 

36:  1079 

90.  Where  the  entire  subject-matter  of 
a  suit  is  disposed  of  by  a  decree,  the  mere 
facts  that  accounts  remain  to  be  adjusted, 
and  that  the  bill  is  retained  for  that  pur- 
pose, do  not  deprive  the  adjudication  of  its 
character  as  a  final  and  appealable  decree. 
Bank  of  Lewisburg  v.  Sheffey,  140  U.  S.  445, 
11  Sup.  Ct.  Rep.  755,  35:  493 
Cited  In  Hoffman  v.  Knox,  1   C.  C.  A.  540,  8 

U.  S.  A  pp.  19,  50  Fed.  489 — Long  ▼.  Max- 
well, 8  C.  C.  A.  412,  8  U.  S.  App.  484,  59 
Fed.  950 — Andrews  v.  National  Foundry  A 
Pipe  Works,  19  C.  C.  A.  551,  34  U.  S.  App. 
632,  73  Fed.  518 — Raymond  v.  Royal  Bak- 
ing Powder  Co.  22  C.  C.  A.  278,  46  U.  S. 
App.  494,  76  Fed.  466— First  Nat.  Bank  v. 
Wood  rum,  86  Fed.  1005 — Sllngluff  v.  Gainer, 
49  W.  Va.  11,  37  S.  B.  771. 

91.  If  a  superior  court  makes  a  decree 
fixing  the  liability  and  rights  of  the  parties, 
and  refers  the  case  to  a  master  or  subor- 
dinate court  for  a  judicial  purpose,  such, 
for  instance,  as  a  statement  of  account 
upon  which  a  further  decree  is  to  be  en- 
tered, the  decree  is  not  final.  California 
Nat.  Bank  v.  Stateler,  171  U.  S.  447,  19 
Sup.  Ct.  Rep.  6,  43:  233 

92.  Matters  which  relate  to  the  adminis- 
tration of  the  cause  are  incidents  of  the 
main  litigation,  but  not  necessarily  a  part 
of  it,  such  as  a  supplemental  order  made 
after  the  decree,  relating  only  to  the  settle- 
ment of  accounts  in  aid  of  the  execution  of 
the  decree.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Southern  Exp.  Co.  108  U.  S.  24,  2  Sup.  Ct. 
Rep.  6,  27:  633 
Winthrop  Iron  Co.  v.  Meeker,  109  U.  S.  180, 

3  Sup.  Ct.  Rep.  Ill,  27:  898 

93.  A  decree  which  grants  an  injunction, 
and  orders  an  accounting,  while  the  ac- 
count remains  to  be  taken,  is  not  appealable. 
Keystone  Manganese  &  Iron  Co.  v.  Martin, 
132  U.  S.  91,  10  Sup.  a.  Rep.  32,  33:  275 
Cited  in  Winters  v.  Ethell,  132  U.  S.  210,  33 

L.  ed.  340,  10  Sup.  Ct.  Rep.  56 — Lodge  v. 
Twell,  135  U.  S.  285,  34  L.  ed.  155,  10  Sup. 
Ct.  Rep.  745 — Lewisburg  Bank  t.  Sheffey, 
140  U.  S.  452,  35  L.  ed-  496,  11  Sup.  Ct. 
Rep.  755 — Meagher  v.  Minnesota  Thresher 
Mfg.  Co.  145  U.  S.  611,  36  L.  ed.  835,  12 
Sup.  Ct.  Rep.  876 — McGourkey  v.  Toledo  & 
O.  C.  R.  Co.  146  U.  S.  549,  36  L.  ed.  1084, 
13  Sup.  Ct.  Rep.  170 — Luxton  v.  North 
River  Bridge  Co,  147  U.  S.  341,  37  L.  ed. 
196,  13  Sup.  Ct.  Rep.  356 — American  Constr. 
Co.  V.  Jacksonville,  T.  &  K.  W.  R.  Co.  148 
U.  S.  379,  37  L.  ed.  489,  13  Sup.  Ct.  Rep. 
758— Latta  v.  Kllbourn,  150  U.  S.  539.  37 
L.  ed.  1175,  14  Sup.  Ct.  Rep.  201— Smith 
V.  Vulcan  Iron  Works,  165  U.  S.  524,  41  L. 
ed.  812,  17  Sup.  Ct.  Rep.  407 — Kirwan  v. 
Murphy,  170  U.  S.  209,  42  L.  ed.  1010,  18 
Sup.  Ct.  Rep.  502 — California  Nat.  Bank  t. 


SUteler,  171  U.  S.  449,  43  L.  ed.  234,  1» 
Sup.  Ct.  Rep.  6 — Southern  B.  Co.  v.  Postal 
Teleg.  Cable  Co.  179  U.  S.  643,  45  L.  ed. 
356,  21  Sup.  Ct.  Rep.  249— Slegel  v.  S warts. 
187  U.  S.  638.  47  L.  ed  344.  23  Sup.  Ct. 
Rep.  846 — Dudley  B.  Jones  Co.  v.  Munger 
Improved  Cotton  Mach.  Mfg.  Co.  1  C.  C.  A. 
671,  2  U.  S.  App.  188.  60  Fed.  785— Grant 
V.  East  &  West  R.  Co.  1  C.  C.  A.  683.  2 
U.  S.  App.  182.  50  Fed.  797 — ^Richmond  t. 
Atwood.  17  L.R.A.  618,  2  C.  C.  A.  607,  5 
n.  S.  App.  151,  62  Fed.  21 — Columbus  Watch 
Co.  v.  Robbins,  3  C.  C.  A.  105.  6  U.  8.  App. 
276,  62  Fed.  339— Chicago  &  O.  River  R.  Co. 
V.  McCammon,  10  C.  C.  A.  54.  18  U.  S. 
App.  628,  61  Fed.  776 — ^Moran  v.  Hagerman. 
12  C.  C.  A.  243.  29  U.  S.  App.  71.  64  Fed. 
503 — BIssell  Carpet-S weeper  Co.  v.  Goshen 
Sweeper  Co.  19  C.  C.  A.  81.  43  U.  S.  App. 
47,  72  Fed.  551 — Lock  wood  v.  WIckes.  21 
C.  C.  A.  259,  36  U.  S.  App.  821.  75  Fed. 
119 — Raymond  v.  Royal  Baking  Powder  Co. 
22  C.  C.  A.  278.  44  U.  S.  App.  494.  76  Fed. 
466— Standard  Elevator  Co.  v.  Crane  Ele- 
vator Co.  22  C.  C.  A.  675,  46  U.  S.  App. 
411,  76  Fed.  793— Blythe  v.  Hinckley,  84 
Fed.  236 — Sonthem  R.  Co.  v.  Postal  Teleg. 
Cable  Co.  35  C.  C.  A.  369,  98  Fed.  396 — 
Parmele  v.  Schroeder.  61  Neb.  560,  87  Am. 
St  Rep.  466,  86  N.  W.  502— Sllngluff  v. 
Gainer,  49  W.  Va.  11,  87  S.  E.  771. 

94.  A  decree  directing  an  account  to  be 
taken  of  rents  and  profits  oiF  certain  lands, 
with  an  option  to  appellant  to  purchase 
them,  and  leaving  certain  other  questions  to 
be  thereafter  decided,  is  not  a  final  decree 
from  which  an  appeal  will  lie.  Crawford  v. 
PoinU,   13   How.   11,  14:  29 

Cited  in  Grant  v.  Phoenix  Mut.  L.  Ins.  Co.  106 

U.   S.  431,   27  L.  ed.   238,  1    Sup.   Ct.  Rep. 

414 — Lockwood    v.    WIckes,    21     C.     C.     A. 

269,  86  U.  S.  App.  321,  40  U.  S.  App.  136» 

75  Fed.  119. 

96.  A  decree  which  directs  the  surrender 
of  rolling  stock,  but  does  not  pass  upon  the 
title  to  the  same,  and  refers  the  case  to  a 
master,  in  accordance  with  the  prayer  of  the 
bill,  to  take  an  account,  not  only  of  renta 
and  profits  and  of  damage,  but  of  all  ques- 
tions and  matters  of  difference  between 
the  receiver  and  the  petitioner, — is  not  final. 
McGourkey  v.  Toledo  &  0.  C.  R.  Co.  146  U. 
S.  536,  13  Sup.  a.  Rep.  170,         36:  1079 

96.  A  decree  made  before  the  collection  of 
the  assets  due  an  insolvent  corporation,  di- 
recting the  distribution  of  all  moneys  re- 
covered or  to  be  recovered,  among  the  origin- 
al complainants  and  the  several  persons  who 
have  filed  their  petitions  to  be  made  parties, 
and  appointing  a  master  to  state  an  account, 
is  not  a  final  decree  from  which  an  appeal 
will  lie  in  behalf  of  the  original  com- 
plainants, as  the  rights  of  the  parties  can* 
not  be  determined  until  after  the  assets  are 
all  collected.  Bronson  v.  La  Crosse  &,  M.  R. 
Co.  2  Black,  528,  17:  359 
Ogilvie  V.  Knox  Ins.  Co.  2  Black,  539, 

17:  349 

Cited  In  Ez  parte  CntUng,  94  U.  S.  21,  24  L. 

ed.  51 — Putnam  v.  New  Albany,  4  Blss.  371, 

Fed.    Cas.   No.   11,481 — Norton   v.   Hood,    12 

Fed.   766. 

97.  A  decree  setting  aside  a  trust  deed 
as  void,  and  directing  the  trustees  to  deliver 
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OTcr  the  property  remaining  in  their  hands, 

and  directing  an  account  thereof  to  be  taken 

in  order  to  a  final  decree,  is  not  final  ex- 

i-ept  as  to  the  trust  deed,  and  is  not  a  final 

decree  from  which  an  appeal  will  lie,  being 

not  final  as  to  the  whole  of  the  matters  in 

i^ntroTcrsy.     PulUam  v.  Christian,  6  How. 

209,  12: 408 

Citti  In  Craighead  t.  Wilson,  18  How.  201,  16 

L.  ed.  333 — Keystone  Manganese  &  Iron  Co. 

r.  MarUn,  132  U.  S.  93,  33  L.  ed.   276.  10 

Snp.  CL   Rep.   32 — McGourkey  v.   Toledo  & 

0.  C.  B.  Co.  146  U.  S.  547,  36  L.  ed.  1084, 

13  Sup.    Ct,    Rep.    170 — McLean    v.    Clark, 

23  Fed.  862 — Potter  v.  Real,  2  C.  C.  A.  64, 

5  U.  8.  App.  49,  50  Fed.  863 — Gray  v. 
PilnM»r,  9  Cal.  635 — Bellamy  v.  Bellamy, 
4  Fla.  251 — ^Dorsey  t.  Thompson,  37  Md. 
30— Chappell  t.  Fnnk,  57  Md.  481 — ^Porbea 
T.  Tnekerman,  115  Mass.  120 — Pearson's  Ea- 
Ute,  19  Phlla.   135,  46  Phila.  Leg.  Int.  17, 

6  Pa.  Co.  Ct.  307 — Bent  v.  Miranda,  8 
K.  H  84,  42  Pac.  01. 

98.  A  decree  which  decides  the  right  of 
property  in  contest,  directs  it  to  be  de- 
livered by  defendant  to  complainant  by 
tnmsfer,  and  entitles  the  complainant  to 
have  the  decree  carried  immediately  into 
execution,  is  a  final  decree,  although  it 
leaves  to  be  adjusted  accounts  between  the 
parties,  in  pursuance  of  the  decree  settling 
the  question  of  ownership.  Dean  v.  Nelson 
(Thomson  y.  Dean)  7  Wall.  342,  19:  94 

Cited  In  Washington,  6.  &  A.  R.  Co.  v.  Brad- 
ley (Washington,  G.  St  A.  R.  Co.  t.  Washing- 
ton) 7,  Wall.  577,  19  L.  ed.  274— French  v. 
Shoemaker,  12  Wall.  98,  20  L.  ed.  271— 
French  v.  Hay  (French  t.  Stewart)  22  Wall. 
245,  22  L.  ed.  856 — Bostwlck  v.  Brinkerhoff, 
106  U.  S.  4.  27  L.  ed.  74,  1  Sup.  Ct  Rep. 
15— Grant  ▼.  Phoenix  Mut  L.  Ins.  Co.  100 
U.  8.  432,  27  L.  ed.  238,  1  Sup.  Ct.  Rep. 
414 — BnrliDgton,  C.  R.  A  N.  R.  Co.  t.  Sim- 
mons, 123  U.  S.  55,  31  L.  ed.  74,  8  Snp.  Ct. 
Rep.  58 — McGourkey  v.  Toledo  &  O.  C.  R. 
Co.  146  U.  8.  547,  36  L.  ed.  1084,  13  Sup. 
Ct  Rep.  170— Norton  v.  Hood,  12  Fed.  765— 
The  Blmlra,  16  Fed.  134 — Potter  y,  Beal, 
2  C.  C.  A.  64,  5  U.  S.  App.  49.  50  Fed. 
M3— Dafonr  v.  Lang,  4  C.  C.  A.  666,  2 
U.  8.  App.  477,  54  Fed.  916 — Standley  v. 
Roberts,  8  C.  C.  A.  309,  19  U.  S.  App.  407, 
59  Fed.  840— Gnnn  v.  Black,  8  C.  C.  A.  543, 
19  U.  S.  App.  480,  60  Fed.  16(^— The  Alert, 
9  C.  C.  A.  392,  26  U.  S.  App.  63,  61  Fed. 
115— Tuttle  V.  Claflln,  13  C.  C.  A.  283.  26 
V.  S.  App.  678,  66  Fed.  8 — Salmon  y.  Mills, 
13  C,  C.  A.  373,  27  U.  S.  App.  732,  66  Fed. 
33— Rust  ▼.  United  Waterworks  Co.  17  C. 
C.  A.  20,  36  U.  S.  App.  167,  70  Fed.  132— 
Central  Tmst  Co.  t.  Marietta  &  N.  G.  R.  Co. 
21  C.  C.  A.  304,  41  U.  S.  App.  839,  76  Fed. 
206— Chase  t.  Driver,  84  C.  C.  A.  671,  92 
Fed.  784 — East  Coast  Cedar  Co.  t.  People's 
Bank.  49  C.  C.  A.  425,  111  Fed.  449— Mer- 
cantile Trust  Co.  V.  Chicago,  P.  &  St.  L.  R. 
Co.  60  C.  C.  A.  634.  123  Fed.  892— Morgan 
▼.  Thompson,  50  C.  C.  A.  674,  124  Fed. 
205 — Davie  v.  Davie,  52  Ark.  227,  20  Am. 
8t  Rep.  170,  12  S.  W.  558— Whltaker  v. 
Sparkman.  30  Fla.  357,  11  So.  542— Chicago 
*  X.  W.  R.  Co.  V.  Chicago,  148  111.  153,  33 
X.  E.  881— France  t.  Bell,  52  Neb.  61,  71 
K.  W.  984 — Bent  v.  Miranda,  8  N.  M.  83, 
42  Pac.  91— BllUngs  v.  Perry,  6  S.  C.  N.  S. 
112— Ex  parte  Farrars,  13  S.  C.  250 — 
Dankhetd  v.  Good.  56  8.  C.  395,  34  S.  E. 
•89— Core  t.  Strickler,  24  W.  Va.  694. 


5.  Amount  Undetermined. 

99.  Where  amount  of  the  debt  has  not 
been  determined,  nor  what  amount  of  prop- 
erty shall  be  sold  if  the  debt  is  not  paid, 
the  decree  is  interlocutory  and  not  final,  and 
not  appealable  to  this  court.  North  Caro- 
lina R.  Co.  V.  Swasey,  23  Wall.  405, 

23:  136 
Cited  In  Bostwlck  v.  Brinkerhoff,  106  U.  S. 
4,  27  L.  ed.  74,  1  Sup.  Ct.  Rep?  15 — Chicago 
&  V.  R.  Co.  V.  Fosdick,  106  U.  S.  71,  27 
L.  ed.  55,  1  Sup.  Ct.  Rep.  60 — Grant  v. 
Phoenix  Mut.  L.  Ins.  Co.  106  U.  S.  431, 
27  L.  ed.  238,  1  Sup.  Ct  Rep.  414— Guar- 
antee Co.  of  N.  A.  V.  Mechanics  Sav.  Bank 
&  T.  Co.  173  U.  S.  586,  43  L.  ed.  820,  19 
Sup.  Ct.  Rep.  551 — Compton  v.  Jegup,  15  C. 
C.  A.  429,  31  U.  S.  App.  486,  68  Fed.  296— 
Bissell  Carpet-Sweeper  Co.  v.  Goshen  Sweeper 
Co.  19  C.  C.  A.  31,  43  U.  S.  App.  47, 
72  Fed.  551 — Chase  v.  Driver,  34  C.  C.  A. 
671,  92  Fed.  784 — Morgan  v.  Thompson,  59 
C.  C.  A.  674,  124  Fed.  205. 

100.  A  decree  that  the  plaintiff  recover  of 
defendant  the  highest  market  value  of  cer- 
tain bonds,  to  be  ascertained  by  the  court 
in  special  term,  is  not  a  final  decree,  where 
the  amount  has  not  been  ascertained.  Fol- 
lansbee  v.  Ballard  Paving  Co.  154  U.  S. 
651  Appx.  and  14   Sup.  Ct.  Rep.   1189, 

25:  802 

101.  A  decree  which  determines  that  none 
of  the  defenses  of  a  guaranty  company  are 
good  in  law,  and  that  it  is  liable  on  its 
bonds  for  such  sum  as  may  thereafter  be 
found  to  be  due  after  crediting  the  amounts 
that  may  be  realized  from  certain  assets,  is 
not  final  for  the  purposes  of  an  appeal. 
Guarantee  Co.  of  N.  A.  v.  Mechanics^  Sav. 
Bank  &  T.  Co.  use  of  Pryor,  173  U.  S. 
582,  19  Sup.  Ct.  Rep.  551,  43:  818 
Cited  in  Noyes  v.  Neel.  40  C.  C.  A.  543;  100 

Fed.  559. 


0,  Interlocutory  and  Discretionary  Mat' 
tera  Oenerally, 

Reviewability  of  Interlocutory  Matters,  see 

infra,  VIII.  h. 
Reviewability  of  Discretionary  Matters,  see 

infra,  VIII.  i. 
Matters   as   to   New  Trial,   Rehearing,   and 

Matters  Affecting  Judgment,  see  infra, 

I.  d,   9. 
Discretionary    Order    for   Sale   of   Property 

Before  Final  Decree,  see  infra,  186. 
See  also  infra,  121,  135. 

102.  The  division  of  decrees  into  interloc- 
utory and  final  recognized.  Cornely  v. 
Marckwald,  131  U.  S.  159,  9  Sup.  Ct.  Rep. 
744,  33:  117 
McCormick     v.    Whitmer     (McCormick     v. 

Graham)  129  U.  S.  1,  9  Sup.  Ct.  Rep.  213, 

32:  593 
Cited  In  Richmond  v.  Atwood,   17  L.R.A.  618. 
2   C.  C.  A.  607,  5  U.  S.  App.  151,  52  Fed. 
21. 

103.  The  United  States  Supreme  Court 
recognizes  the  division  of  decrees  into  inter- 


180 


APPEAL  AND  ERROR,  I.  d,  7. 


locutory  and  final.  Wordcn  v.  Searls,  121 
U.  S.  14,  7  Sup.  Ct.  Rep.  814,  30:  853 

Oited  in  Richmond  y.   Atwood,  17  L.R.A.  618, 

2  C.  C.  A.  607,  6  U.   S.  App.   151,  52  Fed. 

21. 

104.  An  order  denying  a  motion  to  pro- 
ceed no  farther  in/  a  cause,  on  the  ground 
of  an  alleged  settlement,  and  directing  that 
the  cause  proceed,  is  not  a  final  decree  from 
which  an  appeal  will  lie  to  this  court.  Be- 
Liano  v.  Gaines,  131  U.  S.  ccxiv.  Appx. 
and  25:  928 

105.  The  statutes  of  Minnesota  have  pro- 
vided for  an  appeal  from  the  district  to  the 
supreme  court  on  an  interlocutory  order 
(Stat.  Minn.  p.  414,  §  7) ;  but  that  practice 
cannot  govern  this  court  in  revising  the 
judgment  of  the  court  below.  Holcombe  v. 
McKusick,  20  How.  552,  15:  1020 

106.  Decrees  in  equity,  in  order  that  they 
may  be  re-examined  in  this  court,  must  be 
final  decrees  rendered  in  term,  as  contradis- 
tinguished from  the  interlocutory  decrees  or 
orders  which  may  be  entered  at  chambers. 
Morgan  v.  Thomhill,  11  Wall.  65,      20:  60 

107.  An  order  by  the  general  term  of  the 
supreme  court  of  the  District  of  Columbia, 
remanding  to  the  special  term,  with  direc- 
tions to  proceed  therein,  an  application  by 
a  receiver  in  foreclosure  for  an  order  re- 
quiring a  tenant  who  was  not  a  party  to 
attorn  and  pay  rent  to  him;  which  appli- 
cation the  special  term  had  directed  to  be 
heard  in  the  first  instance  by  the  general 
term, — ^is  merely  an  interlocutory  order,  and 
not  a  final  one  from  which  an  appeal  will 
lie.  Grant  v.  Phoenix  Mut.  L.  Ins.  Go.  121 
U.  S.  118,  7  Sup.  Ct.  Rep.  849,  30:  909 

108.  The  commission  to  be  allowed  to  an 
executor  or  administrator,  under  the  stat- 
ute of  Maryland  of  1798,  chap.  101,  being 
in  the  discretion  of  the  court,  the  decision 
is  final  and  conclusive,  and  not  subject  to 
review.     Nicholls  v.  Hodges,  1  Pet  562, 

7'  263 
Oited  in  West  v.  Smith,  8  How.  411,  12  L. 
ed.  1184 — Bank  of  Alexandria  v.  Taylor, 
5  Cranch,  C.  C.  314,  Fed.  Cas.  No.  854 — 
Mclntire  v.  Mclntire,  14  App.  D.  C.  352 
— Rlnggold'8  Case,  1  Bland.  Ch.  5. 

Order  to  pay  money  Into  oonrt. 

109.  The  order  to  pay  a  fund  into  the 
registry  of  the  court,  for  preservation  dur- 
ing pendency  of  litigation  as  to  its  owner- 
ship, is  not  a  final  decree  for  review  in  the 
United  States  Supreme  Court.  Louisiana 
Nat.  Bank  v.  Whitney,  121  U.  S.  284,  7 
Sup.  Ct.  Rep.  897,  30:  961 
Distinguished    in    Whitaker    v.    Sparkman,    30 

Fla.  358,  11  So.  542. 

Cited  in  Luxton  v.  North  River  Bridge  Co. 
147  U.  S.  341,  37  L.  ed.  196,  13  Sup.  Ct. 
Rep.  856 — Southern  R.  Co.  v.  Postal  Teleg. 
Cable  Co.  179  U.  S.  643,  45  L.  ed.  356,  21 
Sup.  Ct.  Rep.  249 — Southern  R.  Co.  v.  Postal 
Teleg.  Cable  Co.  35  C.  C.  A.  369,  93  Fed. 
396. 

110.  From  interlocutory  orders  directing 
the  payment  of  money  into  court,  or  the 
delivery  of  property  to  a  receiver  or  trustee, 


merely  to  keep  the  subject-matter  of  the 
dispute  from  waste  or  dilapidation  and 
within  control  of  the  court,  no  appeal  lies. 
Forgay  v.  Conrad,  6  How.  201,  12:  404 

Distinguished  In  Blssell  Carpet-Sweeper  Co.  v. 

Goshen  Sweeper  Co.  19  C.  C.  A.  27,  43  IT. 

S.  App.  47,  72  Fed.  547. 

Cited  in  Barnard  v.  Gibson,  7  How.  657,  12 
L.  ed.  860 — Craighead  v.  Wilson,  18  How. 
202,  15  L.  ed.  333 — Beebe  v.  Bassell,  19 
How.  287,  15  L.  ed.  669 — Bostwick  v.  Brlnk- 
erhoff,  106  U.  S.  4,  27  L.  ed.  74,  1  Sup.  Ct. 
Rep.  15 — Grant  v.  Phoenix  Mut.  L.  Ins.  Co. 
106  U.  S.  431,  27  L.  ed.  238.  1  Sup.  Ct. 
Rep.  414 — Louisiana  Nat.  Bank  v.  Whitney. 
121  U.  S.  285,  30  L.  ed.  962,  7  Sup.  Ct.  Rep. 
897 — Keystone  Manganese  k  Iron  Co.  v.  Mar- 
tin, 132  U.  S.  93,  33  L.  ed.  276,  10  Sup. 
Ct.  Rep.  32 — ^Reaves  v.  Oliver,  168  U.  S. 
704,  42  L.  ed.  1212,  18  Sup.  Ct.  Rep.  945 
— Norton  v.  Hood,  12  Fed.  765 — Richmond 
V.  Atwood,  17  L.R.A.  618,  2  C.  C.  A.  607, 
5  U.  S.  App.  151,  52  Fed.  21 — Dufour  v. 
Lang,  4  C.  C.  A.  666,  2  U.  S.  App.  477, 
54  Fed.  916 — Florida  Constr.  Co.  v.  Young. 
8  C.  C.  A.  232,  11  U.  S.  App.  683,  59  Fed. 
722 — Standard  Elevator  Co.  v.  Crane  Ele- 
vator Co.  22  C.  C.  A.  562,  46  U.  S.  App. 
411,  76  Fed.  780 — ^The  Eugene,  31  C.  C.  A. 
346,  59  U.  S.  App.  513,  87  Fed.  10O3— 
Mercantile  Trust  Co.  v.  Chicago,  P.  &  St. 
L.  B.  Co.  60  C.  C.  A.  653,  123  Fed.  891— 
Bellamy  v.  Bellamy,  4  Fla.  25S — Nacoocheo 
Hydraulic  Min.  Co.  v.  Davis,  40  Ga.  819 — 
Coates  V.  Cunningham,  80  111.  468 — ^Tolman 
V.  Jones.  114  111.  153,  28  N.  B.  464— Chicago 
Steel  Works  v.  Illinois  Steel  Co.  153  111. 
14,  38  N.  B.  1033 — Spencer  v.  Wiley,  46 
111.  App.  590 — St.  Louis,  V.  ft  T.  H.  R. 
Co.  V.  Vandalia,  109  III.  App.  503 — Greeley 
V.  Missouri  P.  R.  Co.  123  Mo.  163,  27  S.  W. 
613 — Guardian  Sav.  Bank  v.  Reilly,  8  Mo. 
App.  548 — Kilpa trick  v.  Kansas  City  ft  B. 
R.  Co.  38  Neb.  641,  41  Am.  St.  Rep.  741. 
57  N.  W.  664 — Huntington  v.  Moore,  1  N. 
M.  474— Bent  v.  Miranda,  8  N.  M.  83.  42 
Pac.  91 — Steel  v.  Hoiladay,  18  Or.  153,  22 
Pac.  536 — Baird  v.  Cumberland  ft  S.  River 
Tump.  Co.  1  Lea,  397 — Redus  v.  Burnett, 
59  Tex.  581 — United  States  v.  Church  ot 
Jesus  Christ  of  L.  D.  S.  5  Utah,  396,  IH 
Pac.  723— Akerly  v.  Vilas,  24  Wis.  177.  1 
Am.  Rep.  166. 

7.  A8  to  Pleadings. 

Finality  of  Decree  on  Cross  Bill,  see  supra, 

73. 
Review  of  Discretion  as  to,  see  infra,  VIII. 

i,  3. 
See  also  infra,  122-124,  163. 

111.  A  statement  in  an  order  denying 
leave  to  intervene,  that  leave  is  denied,  "not 
as  matter  of  discretion,  but  because  said  pe- 
titions do  not  state  facts  sufficient  to  show 
that  the  petitioners,  or  either  of  them,  have 
a  legal  right  to  intervene,"  does  not  amount 
to  an  adjudication  against  the  rights  as- 
serted in  the  petitions,  as  if  upon  demurrer 
thereto;  but  the  denial  is  only  an  exercise 
of  usual  discretion  in  passing  upon  the  right 
of  intervention,  which  is  not  a  final  decision 
for  the  purpose  of  appeal.  Credits  Commu- 
tation Co.  V.  United  States,  177  U.  S.  311, 
20  Sup.  Ct.  Rep.  636,  44:  782 

Cited  in   Coltrane  v.   Templeton,   45  C.   C.   A. 

336,   106   Fed.   378 — Massachusetts    Loan   & 
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T.  Co.  T.  Kansas  City  ft  A.  R.  Co.  40  C. 
C  A.  20,  110  Fed.  30— Re  Columbia  Real 
EsUte  Co.  50  C.  C.  A.  409,  112  Fed.  645 
—Kidder  v.  Northwestern  Mut.  L.  Ins.  Co. 
117  Fed.  999— Lnnd  Title  ft  T.  Co.  v.  As- 
phalt Co.  62  C.  C.  A.  43,  127  Fed.  21. 

Striking  out  pleading:. 

112.  An  order  of  the  circuit  court  strik- 
ing out  an  answer,  and  containing  a  final 
judgment  for  the  demand  sued  on,  is  appeal- 
able to  this  court.  Fuller  v.  Claflin,  93 
U.  S.  14,  23:  785 
Cited  In  Carpenter  t.  Cincinnati  ft  W.   Canal 

Co.  35  Ohio  St.  315— Henry  y.  Jeans,  48 
Ohio  St.   459,   28   N.   E.   672. 

.\niendinent. 

113.  A  decree  ordering  the  dismissal  of  a 
libel  if  not  amended  within  ten  days  is  final 
for  the  purpose  of  an  appeal  by  the  libellant 
within  that  time,  as  the  appeal  is  an  elec- 
tion to  waive  the  right  to  amend.  United 
States  V.  The  Three  Friends  (The  Three 
Friends)  166  U.  S.  1,  17  Sup.  Ct.  Rep.  495, 

41 :  897 
Demnrrers. 

See  also  infra,  278,  279,  286,  303,  307. 

114.  An  order  overruling  a  demurrer  to 
a  petition  and  directing  a  jury  to  be  im- 
paneled is  not  a  final  judgment  upon  which 
a  writ  of  error  will  lie.  Chappell  v.  United 
States,  160  U.  S.  499,  16  Sup.  Ct.  Rep.  397, 

40:  510 

115.  A  judgment  in  an  action  of  quo 
warranto,  sustaining  a  demurrer  to  a  re- 
joinder, but  not  including  a  judgment  of 
ouster,  or  anything  which  prevents  the  exer- 
cise of  the  privil^es  alleged  to  have  been 
asurped,  is  not  a  final  judgment.  Miners' 
Bank  of  Dubuque  v.  United  States,  5  How. 
213.  12:  121 
Cited  in  Nebraska  v.  Lockwood,  3  Wall.   239, 

18  L.  ed.  49 — Greeley  v.  Wlnsor,  1  8.  D. 
629.  48  N.  W.  214— McDald  v.  Territory, 
1  Okla.  113,  30  Pac.  488. 

116.  A  writ  of  error  cannot  be  sustained 
vben  it  was  taken  without  waiting  for  any 
further  proceedings  after  the  appointment 
of  oommissioners  in  condemnation  proceed- 
ings and  the  sustaining  of  a  demurrer  to  an 
answer  which  was  filed  and  a  refusal  to  per- 
mit testimony  in  support  of  the  answer, 
UDoe  there  is  no  final  decision  in  the  case. 
Southern  R.  Co.  v.  PosUl  Teleg.  Cable  Co. 
179  U.  8.  641,  21  Sup.  Ct.  Rep.  249, 

45:  355 
Cited  in  Covington  v.  First  Nat.  Bank,  186 
U.  S.  277,  46  L.  ed.  908,  22  Sup.  Ct.  Rep. 
645 — Bowker  v.  United  States,  186  U.  S. 
138.  46  L.  ed.  1092,  22  Sop.  Ct.  Rep.  802 
—Mercantile  Trust  Co.  v.  Chicago,  P.  ft  St. 
L.  R.  Co.  60  C.  C.  A.  654,  123  Fed.  392. 

117.  An  order  upon  demurrer  to  a  bill  in 
equity,  setting  forth  the  circumstances  un- 
der which  the  bill  is  to  be  dismissed  or  the 
relief  granted,  which  circumstances  and  the 
iDm  therein  required  to  be  paid  are  matters 
Tet  to  be  determined,  is  not  final  or  appeal- 
able. Barker  v.  Craig  (Jones  v.  Craig)  127 
U.  8.  213,  8  Sup.  Ct.  Rep.  1175,  32:  147 
Cited  In  Stratton  v.  Dewey,  24  C.  C.  A.  437, 

41  V.  8.  App.  741,  79  Fed.  34— Lide  V. 
I^rk,  132  Ala.  223,  31  So.  360. 


118.  A  judgment  against  a  demurrer  de- 
ciding only  a  question  of  pleading  and  a 
question  of  proper  parties,  but  leaving  the 
petition  in  the  case  undismissed,  and  their 
right  to  land  claimed  by  them  not  adjudi- 
cated, is  not  a  final  judgment.  De  Armas 
V.  United  States,  6  How.  103,  12:  361 
Cited^ln  Clark  v.  Kansas  City,  172  U.  S.  337, 

43  L.  ed.  469,  19  Sup.  Ct.  Rep.  207— Chap- 
pell V.  Funk,  67  Md.  481 — Forbes  v.  Tucker- 
man,  115  Mass.  119 — Kingsbury  v.  Kings- 
bury, 20  Mich.  215. 

119.  A  decree  dismissing  a  complaint  as 
to  one  defendant  on  demurrer  is  not  appeal- 
able while  the  case  stands  at  issue  as  to 
other  defendants.  National  Bank  of  Ron- 
dout  V.  Smith,  156  U.  S.  330,  16  Sup.  Ct. 
Rep.  358,  39:  441 
Distinguithed  in  Hooven,  O.  ft  R.  Co.  v.  John 

Featherstone's  Sons,  49  C.  C.  A.  232,  111 
Fed.  85. 

Cited  in  Baker  v.  Old  Nat.  Bank,  33  C.  C.  A. 
571,  63  U.  S.  App.  34,  91  Fed.  450— Car- 
michael  v.  Tezarkana,  58  L.R.A.  912,  54 
C.  C.  A.  181.  116  Fed.  847. 

120.  Where  an  order  taking  the  bill  as 
confessed  by  one  defendant,  and  directin^j 
that  the  cause  be  proceeded  in  thenceforth 
ex  parte  as  to  him,  was  entered  before  the 
decree  was  made  sustaining  the  demurrer  of 
the  other  defendant  and  dismissing  the  bill 
as  against  him,  that  decree  is  final  as  to 
him,  and  one  from  which  the  plaintiff  can 
appeal.  Stewart  v.  Masterson,  131  U.  S. 
151,  9  Sup.  Ct  Rep.  682,  33:  114 
Cited    in    North    Point    Consol.    Irrlg.    Co.    t. 

Utah  ft  S.  L.  Canal  Co.  14  Utah.  168,  46 
Pac.  824. 

S.  Diwniaaal  or  Nonsuit;  Reinstatement, 

Dismissal   of   Writ  of   Habeas   Corpus,   see 

infra,  181,  182. 
See  also   supra.   113,  117-120;    infra,   157- 

159,  163,  286. 

121.  A  decree  dismissing  a  bill  is  final  for 
the  purpose  of  an  appeal,  although  it  may 
be  merely  interlocutory  so  far  as  it  grants 
relief  on  a  cross  bill.  Elliott  v.  Sackett,  108 
U.  S.  132,  2  Sup.  Ct  Rep.  375,  27:  678 
Cited  in   Dufour  v.   Lang,   4   C.  C.  A.   667,   2 

U.   S.   App.   477,   54   Fed.  916. 

122.  It  makes  no  difference  in  the  appeal- 
ability of  a  decree  granting  an  injunction, 
and  ordering  an  accounting,  that  the  de- 
cree dismisses  the  cross  complaint  of  the 
defendant.  That  was  not  a  separate  suit. 
Winters  v.  Ethell,  132  U.  S.  207,  10  Sup.  Ct. 
Rep.  56,  33:  339 

123.  A  decree  dismissing  a  bill,  with 
costs,  is  a  final  decree,  although  the  costs  be 
afterwards  taxed  and  decree  entered  for 
them.  Fowler  v.  Hamill,  139  U.  S.  549,  11 
Sup.  Ct.  Rep.  663,  35:  266 
Cited  in  Tuttle  v.  Claflln,  13  C.  C.  A.  283,  20 

U.  S.  App.  678,  66  Fed.  8 — Prescott  ft  A.  C. 
R.  Co.  V.  Atchison,  T.  ft  S.  F.  R.  Co.  28 
C.  C.  A.  482,  51  U.  S.  App.  599,  84  Fed. 
214. 

124.  A  decree  of  a  district  court  of  the 
United  States  dismissing  a  cross  libel  in  a 
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suit  in  admirally  to  recover  damages  sus- 
tained by  one  vessel  in  a  collision  with  an- 
other is  not  a  final  judgment  and  therefore 
cannot  be  reviewed  by  the  Supreme  Court 
under  the  judiciary  act  of  March  3,  1891 
(26  Stat,  at  L.  826,  chap.  517),  on  the  the- 
ory that  the  jurisdiction  of  the  lower  court 
was  in  issue.  Bowker  v.  United  States,  186 
U.  S.  135,  22  Sup.  Gt.  Rep.  802,  46:  1090 
Cited  in  Smith  v.  Iverson,  203  U.  8.  586,  51 
Lh   ed.   329,  27  Sap.  Ct.  Rep.  784. 

125.  In  Louisiana  suits  are  commenced  by 
petition;  and  a  petition  asking  that  the  va- 
lidity of  the  summary  foreclosure  of  a  rail- 
road mortgage  be  examined  and  proceedings 
suspended  by  writ  until  a  final  order  there- 
in, having  been  disposed  of  by  a  decision,  in 
which  it  was  "ordered  and  decreed  that  the 
said  petition  be  dismissed  with  costs," — 
such  decision,  being  treated  as  a  judgment 
by  the  court  and  parties  and  called  a  judg- 
ment in  the  record,  is  a  final  judgment. 
New  Orleans,  O.  &  G.  W.  R.  Co.  v.  Morgan, 
10  Wall.  256,  19:892 

126.  Where  the  respondent  in  a  bill  for 
the  infringement  of  a  patent  set  up  two 
grounds  of  defense,  and  the  court,  in  dis- 
missing the  bill  upon  one  of  these  two 
grounds,  expressed  an  opinion  that  the  other 
ground  was  not  established;  this  constitutes 
no  final  decree  against  the  respondent  as  to 
that  defense.  The  final  decree  was  that  dis- 
missing the  bill,  and  was  in  his  favor. 
Coming  v.  Troy  Iron  &  Nail  Factory,  15 
How.  451,  14:  768 

127.  A  decree  in  a  patent  infringement 
suit  against  a  single  defendant,  which,  in 
addition  to  granting  an  injunction  as  to 
the  claims  of  the  patent  held  to  be  in- 
fringed, and  sending  the  cause  to  a  master 
for  an  accounting,  dismissed  the  bill  as  to 
the  claims  held  invalid  and  those  found  not 
to  be  infringed,  is  not,  as  to  such  dismissal, 
a  final  decree  from  which  complainants  can 
appeal.  Re  National  Enameling  &  Stamp- 
ing Co.  201  U.  S.  156,  26  Sup.  Ct.  Rep.  404. 

50:  707 

Ex  parte  Automatic  Switch  Co.  201  U.  S. 

166,  26  Sup.  Ct.  Rep.  407,  50:  710 

Dismissal  for  lack  of  Jurisdiction. 

128.  Judgment  of  circuit  dismissing  suit 
for  lack  of  jurisdiction,  reviewable.  Wet- 
more  V.  Rymer,  169  U.  S.  115,  18  Sup.  Ct. 
Kcp.  292,  42:  682 
Cited  in  Huntington  v.  Laldley,  176  tJ.  S.  677, 

44  L.  ed.  634,  20  Sup.  Ct.  Rep.  626 — Ex- 
celsior Wooden-Pipe  Co.  v.  Paciflc  Bridge 
Co.  48  C.   C.  A.  351,  109   Fed.  498. 

129.  An  order  by  which  a  subordinate 
court  dismisses  a  case  for  want  of  jurisdic- 
tion, or  in  any  way  devests  itself  of  juris- 
diction, is  subject  to  review  on  appeal. 
Nashville  v.  Cooper,  6  Wall.  247,  18:  851 
Cited  In   Ilenen   v.    Baltimore  &  O.   R.   Co.   17 

W.  Va.  888— Akerly  v.  Vilas,  24  Wis.  168, 
1  Am.  Rep.  166. 

130.  Wliere,  in  an  action  of  replevin,  the 
circuit  court  quashed  and  vacated  the  writ, 
and  dismissed  the  action  at  the  costs  of  the 


plaintiff,  and  awarded  execution  because  it 
had  no  jurisdiction,  it  is  a  final  judgment. 
Re  Baltimore  &  0.  R.  Co.  108  U.  S.  566,  2 
Sup.  a.  Rep.  876,  27:812 

Dismissal  as  to  one  defendant. 

See  also  supra,  119. 

131.  A  decree  of  a  circuit  court  setting 
aside  a  subpoena  and  dismissing  a  bill  of 
complaint  as  against  one  of  the  defendants, 
because  of  lack  of  jurisdiction  of  the  court 
over  the  person  of  such  defendant,  is  not  a 
final  decree  from  which  an  appeal  can  be 
maintained,  where  the  liability  of  defend- 
ants is  joint.  Hohorst  v.  Hamburg- Ameri- 
can Packet  Co.  148  U.  8.  262,  13  Sup.  Ct. 
Rep.  590,  37:  443 
Cited  in  Nash  v.  Harshman,  149  U.  8.  264,  37 

L.  ed.  727,  18  Sup.  Ct.  Rep.  845— Re  At- 
lantic City  R.  Co.  164  U.  8.  635,  41  L.  ed. 
680,  17  Sup.  Ct.  Rep.  208 — Standley  v. 
Roberts,  8  C.  C.  A.  308,  19  U.  S.  App.  407» 
69  Fed.  839 — Qunn  v.  Black,  8  C.  C.  A. 
543,  19  U.  S.  App.  477,  60  Fed.  160 — Salmon 
V.  Mills,  13  C.  C.  A.  373,  27  U.  S.  App.  732. 
66  Fed.  33 — Marden  v.  Campbell  Prlntluflr- 
Press  &  Mfg.  Co.  16  C.  C.  A.  29,  83  U.  S. 
App.  123,  67  Fed.  813 — Andrews  v.  National 
Foundry  &  Pipe  Works,  19  C.  C.  A.  648,  34 
U.  8.  App.  632,  73  Fed.  617 — Baker  v.  Old 
Nat.  Bank,  33  C.  C.  A.  671,  63  U.  S.  App. 
34,  91  Fed.  460 — Carmlctaael  v.  Texarkana, 
68  L.R.A.  912.  64  C.  C.  A.  180,  116  Fed. 
846 — Menge  v.  Warrlner,  67  C.  C.  A.  433, 
120  Fed.  817 — Commercial  Nat.  Bank  v. 
Consumers'  Brewing  Co.  16  App.  D.  C.  195. 

Nonsuit. 

132.  A  writ  of  error  will  not  lie  to  re- 
view a  judgment  of  nonsuit  to  which  the 
plaintiff  submitted  in  the  court  below. 
Evans  v.  Phillips,  4  Wheat.  73,  4:  516 
Distitiffuiahed   In    Shulte    v.    Kelly,    124    Mich. 

332,  83  N.  W.  406. 

Cited  In  State  Bank  v.  Hayes,  3  Ind.  401 — 
Marsh  v.  Graham,  6  Iowa,  78 — Bowne  ▼. 
Johnson,  1  Dougl.   (Mich.)   187. 

133.  A  judgment  of  nonsuit,  rendered 
upon  a  ruling  in  matter  of  law  dul^  ex- 
cepted to  by  the  plaintiff,  may  be  reviewed 
by  writ  of  error.  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.  139  U.  S.  24,  11 
Sup.  Ct.  Rep.  478,  35:  55 
Cited  In  Meehan  ▼.  Valentine,  146  U.  S.  618, 

36  L.  ed.  830,  12  Sup.  Ct.  Rep.  972 — Koons 
V.  Bryson,  16  C.  C.  A.  228,  26  U.  8.  App. 
368,  69  Fed.  297 — Patting  ▼.  Spring  Valley 
Coal  Co.  93  Fed.  99. 

Reinstatement. 

134.  It  is  not  ground  for  a  writ  of  error 
that  the  judge  below  refused  to  reinstate  a 
cause  after  nonsuit.  United  States  v.  Evans, 
5  Cranch,  280,  3:  101 
Distinguished    In    QlllUand    v.    Rappleyea,    15 

N.  J.  L.  143. 

Cited  In  Central  Transp.  Co.  t.  Pullman's  Pal- 
ace Car  Co.  139  U.  S.  39.  35  L.  ed.  61,  11 
Sup.  Ct.  Rep.  478 — Marsh  ▼.  Graham,  0 
Iowa,  78 — State  ▼.  Hunt,  4  La.  Ann.  439 — 
State  V.  Brptte.  6  La.  Ann.  660 — Rln^- 
gold's  Case.  1  Bland,  Ch.  9 — Andrews  v. 
Central  Nat.  Bank,  77  Md.  29,  26  Atl.  915 
— Ewlng  v.  Glldwell.  3  How.  (Miss.)  335. 
34  Am.  Dec.  06 — Copeland  v.  Mears,  2 
Smodes  &  M.  621 — Jones  t.  Kennedy,  81 
Miss.  501,  33  So.  287— Golf,  C.  ft  8.   F.  B. 
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Co.  ▼.  Ft.  Worth  ft  N.  O.  R.  Co.  68  Tex. 
108,  3  S.  W.  564. 

135.  A  motion  to  reinstate  a  cause  which 
has  been  legally  dismissed  is  in  the  discre- 
tion of  the  court,  and  its  refusal  is  no 
ground  for  a  writ  of  error.  Welch  v.  Man- 
derille,  7  Cranch,  152,  3:299 
Cited  In  Dexter  ▼.  Kellas,  61  C.  C.  A.  36,  113 

Fed.  48 — Stephenson  t.  Mansony,  4  Ala. 
320— Marsh  v.  Graham,  6  Iowa,  78 — State 
T.  Hunt,  4  La.  Ann.  489 — State  v.  Brette, 
6  La.  Ann.  660 — Andrews  t.  Central  Nat. 
Bank,  77  Md.  27,  25  AU.  915— Ringgold's 
Case,  1  Bland,  Ch.  9 — Qllliland  ▼.  Rap- 
pleyea,  15  N.  J.  L.  148 — ^Trlce  v.  Smith, 
6  Yerg.  320 — ^Welch  v.  County  Court,  29 
W.  Va.  68,  1  8.  E.  337. 

9.  AffecUng  Judgment  g  New  TrUU;  Re- 
hearing, 

Beriew  of  Discretion  as  to,  see  infra,  VIII. 

i.  7. 
See  also  supra,  47,  48. 

136.  An  appeal  will  not  lie  from  refusal 
of  circuit  court  to  open  a  decree.  Wyle  v. 
Owe,  14  How.  1.  14:  301 
Steines  v.  Franklin  Co.  14  Wall.  15,  20:  846 
McMicken  v.  Perin,  18  How.  507,  15:  504 
Cited  In  Re  Rouse,  1  MacArth.  Pat.  Cas.  288, 

EM.  Cas.  No.  12,086 — Brown  ▼.  Brans,  8 
8awy.  508,  18  Fed.  60— Phillips  t.  Negley, 
2  Mackey,    257. 

137.  To  the  action  of  the  court  below  on 
motion  to  set  aside  judgment  and  for  leave 
to  intervene,  no  appeal  lies.  Nor  is  it  the 
subject  of  a  bill  of  exceptions  or  writ  of 
eiTor.    Connor  v.  Peugh,  18  How.  394, 

15:432 
Cited  In  Credits  Commutation  Co.  v.  Ames, 
177  U.  S.  316,  44  L.  ed.  786,  20  Sup.  Ct 
Rep.  636 — Strohelm  v.  Delmel,  28  C.  C.  A. 
469,  46  U.  8.  App.  689,  77  Fed.  804— Hen- 
dryx  ▼.  Perkins,  52  C.  C.  A.  457,  114  Fed. 
823— Phillips  V.  Negley,  2  Mackey,  256. 

Hew  Trial. 

Review  of  Discretion  as  to,  see  infra, 

Vin.  i,  8. 
Award  of  New  Trial  on  Reversal,  see 

infra,  L  d,  24,  o. 

138w  Error   will    not  lie   to   the   Federal 

touts  from  the  refusal  of  the  court  below 

to  (rrant  a  new  trial.    Brown  v.  Clarke,  4 

How.  4,  11:850 

Cited  In    SchDchardt    v.    Allen,    1    Wall.    371, 

17  L.  ed.   646 — Fomeroy   v.    State   Dank,    1 

Wall.   598,    17   L.   ed.   640 — New   Orleans   & 

S.  E.   R.    Co.   V.   Jones,   142   U.   S.   22,   35 

L.  ed.  922.  12  Sup.  Ct.  Rep.   109 — State  v. 

HoDt,  4    La.    Ann.   439 — State   v.   Brette,    6 

Li.  Ann.  660 — Coleman  v.  Bell,  4  N.  M.  28, 

12   Pac.    657— Mays    v.    Fritton,    32    Phlla. 

Leg.  Int.  250. 

139.  An  order  vacating  a  judgment  for 
tbc  purpose  of  a  new  trial  upon  the  merits 
is  not  a  final  judgment  from  which  an  ap- 
peal mav  be  taken.  Phillips  v.  Negley,  117 
r.  S.  665,  6  Sup.  Ct  Rep.  901,  29:  1013 
Cited  In  Macfarland  v.  Brown,  187  XT.  S.  243, 

47  L.  ed.  161,  23  Sup.  Ct.  Rep.  105 — Pelser 

Hfg.  Co.   V.    Hamburg-Bremen    F.    Ins.    Co. 

62   Fed.    4 — Manning    v.    German    Ins.    Co. 


46  C.  C.  A.  147,  107  Fed.  54 — Crumbaugh 
V.  Otterback,  8  Mackey,  4. 

140.  A  division  of  opinion  on  a  motion  for 
a  new  trial  cannot  furnish  ground  for  a  writ 
of  error.  United  States  v.  Daniel,  6  Wheat. 
542,  5:  326 
Distinguished  In  Life  &  F.  Ins.  Co.  v.  Wilson, 

8  Pet.  303.   8  L.  ed.  954. 

Cited  In  Davis  v.  Braden,  10  Pet.  289,  9  L.  ed. 
429 — Brown  v.  Clarke,  4  How.  15,  11  L.  ed. 
855— Jones  v.  Van  Zandt,  5  How.  224,  12  L. 
ed.  126 — United  States  v.  Chicago,  7  How. 
191,  12  L.  ed.  663 — Daniels  v.  Chicago  &  R. 
I.  R.  Co.  3  Wall.  255,  18  L.  ed.  225— Ex 
parte  MllUgan,  4  Wall.  Ill,  18  L.  ed.  292~ 
United  States  v.  Rosenburgb,  7  Wall.  581, 
19  L.  ed.  263 — Baker  v.  Blddle,  Baldw.  406, 
Fed.  Cas.  No.  764 — Goddard  v.  Coffin,  2 
Ware,  387,  Fed.  Cas.  No.  5,490 — Lannlng  v. 
London,  4  Wash.  C.  C.  333,  Fed.  Cas.  No. 
8,075— Taylor  v.  Carpenter,  2  Woodb.  & 
M.  3.  Fed.  Cas.  No.  13,785 — United  States 
V.  Oibert,  2  Sumn.  61,  Fed.  Cas.  No.  15,- 
204. 

141.  A  motion  for  a  new  trial,  upon  the 
ground  that  the  verdict  is  against  the 
weight  of  evidence,  is  subject,  to  appeal 
whether  or  not  it  is  within  U.  S.  Rev.  Stat. 
§  804,  as  a  motion  to  set  aside  a  verdict  for 
insufficient  evidence;  the  words  "insufficient 
evidence,"  however,  in  that  section,  proper- 
ly apply  to  insufficiency  of  fact  as  well  as 
of  law.  Metropolitan  K.  Co.  v.  Moore,  121 
U.  S.  558,  7  Sup.  a.  Rep.  1334,  30:  1022 
Limited  in  Fisher  v.  Hume,  6  Mackey,  20. 

Distinguished  in  Hay  ward  v.  Holman,  1  App.  D. 
C.  323. 

Cited  In  Hinds  v.  Keith,  6  C.  C.  A.  236,  13  U.  S. 
App.  222,  57  Fed.  15 — Mt.  Adams  ft  E.  P. 
Inclined  R.  Co.  v.  Lowery,  20  C.  C.  A.  606, 

43  U.  S.  App.  408,  74  Fed.  473— Kelley  v. 
Cunard  S.  S.  Co.  120  Fed.  542 — ^Bvans  v. 
Schoonmaker,  2  App.  D.  C.  72 — Johnson  v. 
Baltimore  ft  P.  R.  Co.  6  Mackey,. 243 — Bar- 
bour V.  Moore,  10  App.  D.  C.  50 — Re  Hoover, 
7  Mackey,  543 — ^Rapley  v.  Shehan.  21  D.  C. 
155 — Series  v.  Series,  35  Or.  293,  57  Pac. 
634 — Adams  v.  Smith,  11  Wyo.  213,  70 
Pac.  1043. 

142.  A  decree  of  the  supreme  court  of  the 
District  of  Columbia,  overruling  motion  for 
new  trial  in  a  case  originating  in  the  or- 
phans' court,  cannot  be  re-examined  in  this 
court     Brown  v.  Wiley,  4  Wall.  166, 

18:  384 
Cited  In  Coughlan  v.  Poulson,  2  MacArth.  218 — 
Stewart  v.  Elliott,  2  Mackey,  310. 

143.  An  order  of  the  supreme  court  of 
the  District  of  Columbia  setting  aside  a 
judgment  and  verdict  and  granting  a  new 
trial,  made  in  pursuance  of  a  rule  of  that 
court,  is  not  a  final  judgment  which  the 
Supreme  Court  of  the  United  States  can 
review  upon  writ  of  error.  Hume  v.  Bowie, 
148  U.  S.  245,  13  Sup.  Ct.  Rep.  582, 

37:  438 
Cited  In  Union  Mut.  L.  Ins.  Co.  v.  Kirchoff, 
160  U.  S.  378,  40  L.  ed.  463,  16  Sup.  Ct. 
Rep.  318 — Hurlbut  Land  ft  Cattle  Co.  v. 
Truscott,  165  U.  S.  719,  41  L.  ed.  1185.  17 
Sup.  Ct.  Rep.  994 — Clark  v.  Kansas  City, 
172  U.  S.  337.  48  L.  ed.  469,  19  Sup.  Ct. 
Rep.  207 — Malony  v.  Adslt.   175  U.   S.   286, 

44  L.  ed.  166,  20  Sup.  Ct.  Rep.  115 — Deerlng 
V.   Quivey,   26   Or.   558,   38   Pac.    710 — Hen- 
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rlchsen  ▼.  Smith,  29  Or.  480,  44  Pae.  496 —  , 
RlchardsoD'B   Guardianship,   39   Or.   254,   64  ' 
Pac.  390 — North  Point  Consol.  Irrlg.  Co.  ▼. 
Utah  &  8.   L.   Canal   Co.  14  Utah,   168,  46 
Pac.  824 — EaBtinan  y.  Gurrey,  14  Utah,  171, 
46  Pac.  828. 

144.  On  a  bill  for  an  injunction  against 
a  judgment  by  default,  a  decree  awarding 
a  new  trial  on  condition  that  the  party 
appear,  plead  to  the  merits,  waive  the  ques* 
tion  of  jurisdiction,  and  pay  costs,  is  not 
final  from  which  an  appeal  can  be  taken. 
Lea  V.  Kelly,  15  Pet.  213,  10:  715 

Rehearing. 

Review  of  Discretion  as  to,  see  infra, 
VHL  i,  9. 

145.  No  appeal  lies  from  an  order  denying 
a  petition  for  rehearing.  Conboy  v.  First 
Nat.  Bank,  203  U.  S.  141,  27  Sup.  Ct.  Rep. 
50,  51:128 

146.  Where  a  motion  for.  rehearing  is 
made  in  season,  and  entertained  by  the 
court,  the  decree  cannot  take  final  effect  for 
the  purposes  of  an  appeal  until  the  motion 
is  disposed  of.  Voorhees  y.  John  T.  Noye 
Mfg.  Co.  151  U.  S.  135,  14  Sup.  Ct.  Rep.  295, 

38:  101 
Cited  In  Mason  v.  Pewablc  Min.  Co.  153  U.  8. 
366,  38  L.  cd.  747.  14  Sup.  Ct.  Rep.  847— 
Northern  P.  R.  Co.  v.  Holmes,  156  U.  8. 
138,  39  L.  ed.  99,  15  Sup.  Ct.  Rep.  28 — 
Kingman  &  Co.  v.  Western  Mfg.  Co.  170 
U.  S.  678,  42  L.  ed.  1193,  18  Sup.  Ct. 
Rep.  786 — Andrews  v.  Thum,  12  C.  C.  A. 
80,  21  U.  S.  App.  469,  64  Fed.  163— 
Tullls  V.  Lake  Erie  &  W.  R.  Co.  44  C.  C.  A. 
699,  106  Fed.  557. 

147.  The  granting  or  refusal,  absolute  or 
conditional,  of  a  rehearing  in  equity,  as  of  a 
new  trial  at  law,  rests  in  the  discretion  of 
the  court  in  which  the  cause  has  been  heard 
or  tried,  and  is  not  a  subject  of  appeal. 
Roemer  v.  Neumann  (Roemer  v.  Bernneim) 
132  U.  S.  103,  10  Sup.  Ct.  Rep.  12,  33:  277 
Cited  In   Iron  R.   Co.  v.  Toledo,   D.  &  B.   R. 

Co.  10  C.  C.  A.  322,  18  U.  S.  App.  479,  62 
Fed.  169 — ^National  Folding  Box  &  Paper  Co. 
V.  Stecher  Lithographic  Co.  26  C.  C.  A.  452, 
61  U.  S.  App.  396,  81  Fed.  899 — Sample  v. 
American  Soda  Fountain  Co.  184  Fed.  408. 


10,  Orders  after  Jtidgment  Oenerally. 

Propriety  of  Certifying  Questions,  see  Cases 
Certified,  73. 

148.  An  order  or  decree  made  after  a  de- 
cree which  disposes  of  the  principal  subject 
of  litigation,  which  passes  upon  the  material 
rights  of  the  parties  and  partakes  of  the  na- 
ture of  a  final  decision  of  those  rights,  may 
be  appealed  from.  Re  Farmers'  Loan  &  T. 
Co.   129  U.  S.   206,  9   Sup.  a.  Rep.   265, 

32:  656 

Quashing  of  execution. 

Quashing  of  Attachment,  see  supra,  29, 

30. 
See  also  infra,  277. 

149.  A  writ  of  error  will  not  lie  to  an  or- 
der overruling  a  motion  to  quash  an  execu- 


tion.   Loeber  y.  Schroeder,  149  U.  S.  580,  13 
Sup.   Ct.   Rep.   934,  37:  858 

150.  Refusal  to  quash  an  execution  is  not, 
in  the  sense  of  the  common  law,  a  judg- 
ment, much  less  is  it  a  final  judgment;  it  la 
a  mere  interlocutory  order.     Even  at  the 
common  law,  error  only  lies  from  a  final 
judgment;  and  by  the  express  provisions  of 
the  judiciary  act  of  1789,  chap.  20,  §  22,  a 
writ  of  error  lies  to  this  court  only  in  cases 
of  final  judgment.    Amis  v.  Smith,  16  Pet. 
303,  10: 973 
Evans  v.  Gee,  14  Pet.  1,  10:  327 
Tracy  v.  Holcombe,  24  How.  426,      16:  742 
Cited  in  United  States  v.  Abatoir  Place  (Unit- 
ed States  V.  Frerichs)   106  U.  S.  162,  27  L. 
ed.    129,    1    Sup.    Ct.    Rep.    169 — LoeDer    v. 
Schroeder,  149  U.  S.  585,  37  L.  ed.  859,  18 
Sup.    Ct.    Rep.    984 — The    Elmlra,    16    Fed. 
139 — Loeber  v.    Schroeder,    76   Md.    362,    25 
Atl.    340 — Darnell    v.    Lyon,    85    Tex.    468, 
22  S.  W.  304. 

151.  A  writ  of  error  from  the  Federal  Su- 
preme Court  was  quashed  for  want  of  juris- 
diction where  part  of  the  court  was  of  the 
opinion  that  the  refusal  of  the  court  below 
to  quash  an  execution  on  motion  was  not 
a  judgment  to  which  a  writ  of  error  would 
lie,  and  a  part  thought  that  the  writ  was 
not  issued  to  the  judgment  of  the  court  be- 
low, but  to  that  of  the  justices  comprising 
the  court.  Mountz  v.  Hodgson,  4  Cranch, 
324,  2:  635 
Cited  in  McCargo  v.   Chapman,  20  How.   556. 

16  L.  ed.  1022— The  Elmlra,  16  Fed.  136 — 
Hicks  V.  Murphy,  Walk.  (Miss.)  67— Kline 
V.  Pemberton,  7  N.  J.  L.  488. 

152.  All  motions  to  quash  executions  are 
addressed  to  the  sound  discretion  of  the 
court,  and  as  a  summary  relief  which 
the  court  is  not  compellable  to  allow.  The 
refusal  to  quash  is  a  mere  interlocutory 
order.  Boyle  v.  Zacharie,  6  Pet.  648,  8:  532 
McCargo  v.  Chapman,  20  How.  655, 

15:  1021 
Denied  in  Bx  parte  Flippln,  94  U.  8.  350,  24 
L.  ed.  195. 

Cited  in  McCargo  v.  Chapman,  20  How.  557, 
16  L.  ed.  1022— United  States  v.  Abatoir 
Place  (United  States  v.  Frerichs)  106  U. 
S.  162,  27  L.  ed.  129,  1  Snp.  CL  Rep.  169 
— Loeber  v.  Schroeder,  149  U.  S.  585.  37 
L.  ed.  859,  18  Sap.  Ct.  Rep.  934 — The 
Elmlra,  16  Fed.  135— United  States  ex  rei. 
Deimel  v.  Arnold,  16  C.  C.  A.  579,  34  U. 
8.  App.  177,  69  Fed.  991 — Stroheim  v.  Def- 
mel,  23  C.  C.  A.  469,  46  U.  S.  App.  639, 
77  Fed.  804 — ^Anglo-American  Land  Mortg.  & 
Agency  Co.  v.  Cheshire  Provident  Inst.  134 
Fed.  155 — Good  v.  Martin,  2  Colo.  293-^ 
Phillips  V.  Neglcy.  2  Mackey,  246— Ring- 
gold's Case,  1  Bland.  Ch.  9 — Loeber  ▼. 
Schroeder,  76  Md.  362,  25  Atl.  840. 

Stay  of  execution. 

153.  An  order  of  the  circuit  court  deny- 
ing a  petition  for  a  stay  of  execution  and 
for  a  writ  of  audita  querela  wan  conceded, 
for  the  purposes  of  the  suit,  to  be  final 
judgment  within  the  meaning  of  the  22d 
section  of  the  judiciary  act,  to  review  which 
a  writ  of  error  will  lie.  Avery  v.  United 
States,  12  Wall.  304,  20:405 
Cited    In    Stroheim    v.    Deimel,    23    C.    C.    A. 

469,  46  U.   S.   App.  639,  77  Fed.  805. 
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11.  InjuncUon, 

Seview  of  Discretion  as  to,  see  infra,  Vill. 

i,  5. 
Keviewability  of  Aflirmance,  see  infra,  272, 

280. 
Reviewability  of  Reversals,  see  infra,  289, 

295,  305,  306. 
See  also  supra,   93,   122,   127,    144;    infra, 

251. 

154.  An  appeal  will  not  lie  from  a  decree 
dissolving  an  injunction  without  dismiss- 
ing the  bill.  Thomas  v.  Wooldridge,  23 
Wall.  283,  23:  135 

Young  V.  Grundy,  6  Cranch,  51,  3:  149 

Hiriart  y.   Ballon,   9   Pet.   156,  9:85 

McCk)llum  y.  Eager,  2  How.  61,  11:  179 

Verden  v.  Coleman,  18  How.  86,  15:  272 
Dittiuguished    in    Clark    y.    Shelton,    Hempst. 

208.  Fed.   Cas.  No.  2,833b. 

Cited  in  The  Palmyra,  10  Wheat.  504,  6  L. 
ed.  376 — Thomas  v.  Wooldridge,  23  Wall. 
28S,  23  L.  ed.  136 — Kirwan  v.  Murphy, 
170  U.  S.  209,  42  L.  ed.  1010,  18  Sup.  Ct. 
Rep.  592 — Clark  y.  Bhelton,  Hempst.  208, 
Fed.  Cas.  No.  2,833b^Poolc  y.  Nixon,  9  Pet. 
780  Appz.  Fed.  Cas.  No.  11,270 — Blakely 
▼.  Fish,  Hempst.  12,  Fed.  Cas.  No.  18,240 — 
Xc.ton  y.  Hood,  12  Fed.  765 — Denver  At 
R.  G.  H.  Co.  y.  Walker,  15  C.  C.  A.  189, 
32  U.  S.  App.  420,  68  Fed.  24 — Garrow  y. 
Carpenter,  4  Stew.  &  P.  (Ala.)  346 — Busaell 
T.  Peirce.  7  Port.  (Ala.)  277 — Trump  y.  Mc- 
Donnell, 112  Ala.  258,  20  So.  624 — ^Johnson 
r.  Henry,  Minor  (Ala.)  13 — Andrews  y. 
Loveland,  1  Colo.  10 — Nacoochee  Hydraulic 
Min.  Co.  ▼.  Dayls,  40  Qa.  317 — Cornelius 
V.  Coona,  Breese  (III.)  16 — Pentecost  y.  Ma- 
nbee,  5  111.  327 — Cain  y.  Foote,  8  Blackf. 
454— Ringgold's  Case.  1  Bland  Ch.  17 — Cohn 
T.  Lehman,  93  Mo.  584,  6  S.  W.  267 — Graham 
T.  Conway,  82  Mo.  App.  651 — Kilpatrick 
T.  Kansas  City  &  B.  R.  Co.  38  Neb.  641, 
41  Am.  St.  Rep.  741,  57  N.  W.  664 — Browne 
T.  Edwards  &  M.  Lumber  Co.  44  Neb.  365, 
62  N.  W.  1070— Wood  y.  Dwight,  7  Johns. 
Ch.  296. 

155.  A  decree  upon  motion  to  dissolye  an 
injunction,  -which  does  not  finally  dispose 
of  the  cause,  is  not  a  final  decree  reyiewable 
by  this  court.  Gibbons  v.  Ogden,  6  Wheat. 
448,  5:  302 
Young  y.  Grundy,  6  Cranch,  51,  3:  149 
MrCollum  v.  Eager,  2  How.  61,  11:179 
Thomas  v.  Wooldridge,  23  Wall.  283, 

23:  135 
Cited  in  Phillips  v.  Preston,  5  How.  289,  12 
L.  ed-  157 — Verden  v.  Coleman,  18  How. 
86.  15  L.  ed.  272 — Thomas  v.  Wooldridge, 
23  Wall.  288.  23  L.  ed.  136 — Denver  &  R. 
G.  R.  Co.  T.  Walker,  15  C.  C.  A.  189,  32 
r.  8.  App.  420,  68  Fed.  24 — Cohn  v.  Lehman, 
93  Mo.  584,   6   B.   W.  267. 

156.  Appeal  does  not  lie  to  the  Supreme 
Court  from  a  decree  of  the  circuit  court 
making  an  injunction  prepetual,  and  leav- 
ing some  matters  of  account  open  for  fur- 
ther consideration, — this  not  hieing  a  final 
decree.  Brown  y.  Swann,  9  Pet.  1,  9:  29 
Cited  in  Beebe  T.   Rnssell.    19    How.   284,    15 

L.  ed.  668 — Nacoochee   Hydraulic   Min.    Co. 
▼.  Davis,  40  Ga.  318. 

157.  A  decree  on  appeal  dismissing  a  per- 
petual injunction,  and  remanding  the  case 


for  further  proceedings,  is  not  a  final  decree 

reviewable  by  this  court.    Pepper  v.  Dunlap, 

5   How.   51,  12:46 

Reddall  v.  Bryan,  24  How.  420,  16:  740 

Cited  in   Moore  v.   Robblns,   18  Wall.   588,  21 

L.    ed.    758 — Bostwlck    v.    Brinkerhoff,    106 

U.  S.  4,  27  L.  ed.  74,  1  Sup.  Ct.  Rep.  15 — 

Haseltine  v.   Central   Nat.  Bank,   183   U.   S. 

182,  46  L.  ed.    118,   22  Sap.  Ct.   Rep.   49— 

Morgan  v.  Thompson,  59  C.  C.  A.  674,  124 

Fed.  205 — Hart  v.  Burnett,  20  Cal.  172. 

158.  A  decree  that  the  complainants  are 
entitled  to  a  permanent  injunction,  and  for 
an  account,  and  that  the  cause  be  referred 
to  a  master  to  take  and  state  the  account 
and  report,  is  not  final.  Humiston  v.  Stain - 
thorp,  2  Wall.  106,  17:  905 
Barnard  v.  Gibson,  7  How.  650,  12:  857 
Cited  in  Humiston  v.  Stainthorp,  2  Wall.  110, 

17  L.  ed.  906 — Grant  v.  Phoenix  Mut.  L. 
Ins.  Co.  106  U.  S.  431,  27  L.  ed.  238,  1 
Sup.  Ct.  Rep.  414 — Keystone  Manganese  & 
Iron  Co.  V.  Martin,  132  U.  S.  95.  33  L.  ed. 
276,  10  Sup.  Ct.  Rep.  32 — McGourkey  v. 
Toledo  &  O.  C.  R.  Co.  146  U.  S.  545,  36  L. 
ed.  1083,  13  Sup.  Ct.  Rep.  170 — Smith  v. 
Vulcan  Iron  Works,  165  U.  S.  524,  41  L. 
ed.  812,  17  Sup.  Ct.  Rep.  407 — ^Re  Potts, 
166  U.  S.  267,  41  L.  ed.  995,  17  Sup.  Ct. 
Rep.  520 — Potter  v.  Mack,  8  Fisher,  Pat.  Cas. 
429,  Fed.  Cas.  No.  11,331 — Reeves  v.  Key- 
stone Bridge  Co.  2  Bann.  &  Ard.  257,  Fed. 
Cas.  No.  11,661 — Rumford  Chemical  Works 
V.  Hecker,  2  Bann.  &  Ard.  359,  Fed.  Cas. 
No.  12,183 — Brown  v.  Deere,  2  McCrary, 
428,  6  Fed.  490 — Norton  v.  Hood.  12  Fed. 
766 — Hoe  v.  Boston  Daily  Advertiser  Corp. 
14  Fed.  916 — Avery  v.  Wilson,  20  Fed.  859 — 
Consolidated  Roller-Mill  Co.  v.  Coombs,  39 
Fed.  804 — Harmon  v.  Struthers,  48  Fed. 
261 — Campbell  Printing  Press  &  Mfg.  Co. 
V.  Manhattan  R.  Co.  49  Fed.  933 — Potter 
V.  Beal,  2  C.  C.  A.  64,  5  U.  S.  App.  49, 
50  Fed.  863 — Richmond  v.  Atwood,  17  L. 
R.A.  618,  2  C.  C.  A.  607,  5  U.  S.  App.  151, 
52  Fed.  21 — Columbus  Watch  Co.  v.  Rob- 
bins,  3  C.  C.  A.  105,  6  U.  S.  App.  275.  52 
Fed.  339 — Marden  v.  Campbell  Printing  Press 
&  Mfg.  Co.  15  C.  C.  A.  29,  33  U.  S.  App. 
123.  67  Fed.  813 — Blssell  Carpet  Sweeper 
Co.  V.  Goshen  Sweeper  Co.  19  C.  C.  A.  28, 
43  tJ.  8.  App.  47,  72  Fed.  548 — Lockwood 
V.  Wickes,  21  C.  C.  A.  259,  36  U.  8.  App. 
321,  75  Fed.  119— Ijidd  v.  Oxnard,  75  Fed. 
733 — Brush  Electric  Co.  v.  Western  Elec- 
tric Co.  22  C.  C.  A.  545,  46  U.  S.  App. 
355.  /O  Fed.  764 — Standard  Elevator  Co. 
V.  Crane  Elevator  Co.  22  C.  C.  A.  575,  46 
U.  S.  App.  411,  76  Fed.  793 — Randle  v. 
Boyd,  73  Ala.  286 — Bellamy  v.  Bellamy,  4 
Fla.  253 — Nacoochee  Hydraulic  Min.  Co.  v. 
Davis.  40  Ga.  319 — Cary  v.  Richardson.  35 
La.  Ann.  508 — Huntington  v.  Moore,  1  N. 
M.  475 — Reeves  v.  Keystone  Bridge  Co.  IL 
Phiia.  498,  3  W.  N.  C.  524,  33  Phila.  Leg. 
Int.  149. 

159.  A  decree  in  favor  of  complainant  for 
a  perpetual  injunction,  with  costs,  is  a  final 
decree  from  which  an  appeal  will  lie,  al- 
though a  cross  bill  is  not  in  terms  dismissed, 
and  although  leave  is  also  given  to  either 
party  to  apply  at  the  foot  of  the  decree 
for  such  further  orders  as  may  be  necessary 
for  its  execution.  French  v.  Shoemaker,  12 
Wall.  86.  20:  270 
Cited  in  Standard  Elevator  Co.  v.  Crane  Ele- 
vator Co.  22  C.  C.  A.  554,  46  U.  S.  App. 
411,  76  Fed.   772— Tuttle  v.   Claflln,   13   C. 
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C.  A.  283,  26  U.  S.  App.  678,  66  Fed.  8— 
Andrews  ▼.  National  Foundry  &  Pipe  Works, 
19  C.  C.  A.  551.  34  U.  S.  App.  632,  73 
Fed.  518 — Halsted  v.  Forest  Hill  Co.  109 
Fed.  822 — May  v.  Prlntup,  59  Qa.  136. 

160.  Where  a  receiver  of  the  rents  and 
profits  of  property  is  appointed  in  a  fore- 
closure action,  and  a  writ  of  assistance  is- 
sued to  put  him  in  possession,  an  order  deny- 
ing a  motion  to  enjoin  the  execution  of  the 
writ  is  not  a  final  decree  which  this  court 
has  jurisdiction  to  review.  Hen  tig  v.  Page, 
102  U.  S.  219,  26:  159 
Cited  In  American  Constr.  Co.  v.  Jacksonville, 

T.  &  K.  W.  R.  Co.  148  U.  S.  379.  37  L.  ed. 
489.  13  Sap.  Ct.  Rep.  758. 

161.  An  interlocutory  order  appointing 
a  receiver  is  not  appealable  as  an  order 
granting  an  injunction,  merely  because  it 
contains  a  direction  of  a  mandatory  char- 
acter to  the  defendant,  its  officers,  directors, 
agents,  and  employees,  to  turn  over  the 
property  in  their  hands  to  the  receiver. 
Highland  Ave.  &  Belt  R.  Go.  v.  Columbian 
Equipment  Co.  168  U.  S.  627,  18  Sup.  Ct. 
Rep.  240,  42:  605 
Cited  In   Re  McKenzle.    180   U.   S.   549,   45    L. 

ed.  662,  21  Sup.  Ct.  Rep.  468 — Texas  Consol. 
Compress  &  Mfff.  Asso.  y.  Storrow,  34  C.  C. 
A.  187,  92  Fed.  9 — Jack  v.  South  Carolina, 
42  C.  C.  A.  271,  102  Fed.  213— Joseph  Dry 
Goods  Co.  V.  Hecht,  57  C.  C.  A.  67,  120 
Fed.    763. 

162.  A  decree  of  a  circuit  court  of  the 
United  States  in  a  suit  to  enjoin  the  threat- 
ened assessment  and  collection  of  munici- 
pal taxes  on  shares  of  stock  in  a  national 
bank,  under  Ky.  act  March  21,  1900,  as  dis- 
criminating and  impairing  the  obligation  of 
a  contract  which  was  res  judicata,  by  which 
decree  the  collection  of  such  taxes  for  the 
years  prior  to  the  passage  of  that  act  was 
enjoined  for  discrimination,  and  the  cause 
was  expressly  retained  for  future  determin- 
ation as  to  the  righ't  to  enjoin  the  collection 
of  any  assessment  on  such  shares  for  1900 
and  subsequent  years, — ^is  not  a  final  decree 
for  the  purpose  of  an  appeal  to  the  Supreme 
Court.  Covington  v.  First  Nat.  Bank,  185 
U.  S.  270,  22  Sup.  a.  Rep.  646,  46:  906 
Cited  In  Montana  Mln.   Co.  v.   St.  ^ula  Mln. 

&  Mill.  Co.  186  U.  S.  32,  46  L.  ed.  1042, 
22  Sup.  Ct.  Rep.  744 — Mercantile  Trust  Co. 
V.  Chicago.  P.  &  St.  L.  R.  Co.  60  C.  C.  A. 
654.  123  Fed.  392 — Anthony  v.  Burrow,  129 
Fed.    792. 

163.  The  exception  to  the  rule  that  only 
f^nal  decrees  are  appealable,  which  the  act 
of  March  3,  1891  (26  Stat,  at  L.  826,  chap. 
517,  U.  S.  Comp.  Stat.  1901,  p.  547),  f  7, 
as  amended  by  the  acts  of  February  18, 
1895  (28  Stat,  at  L.  666,  chap.  96),  and 
June  6,  1900  (31  Stat,  at  L.  660,  chap.  803, 
U.  S.  Comp.  Stat.  1901,  p.  550),  makes  in 
favor  of  appeals  to  the  circuit  courts  of  ap- 
peals from  interlocutory  orders  or  decrees  of 
district  or  circuit  courts  granting  an  injunc- 
tion, does  not  authorize  a  cross  appeal  by 
complainants  from  a  decree  in  a  patent  in- 
fringement suit,  which,  in  addition  to  grant- 
ing an  injunction  as  to  the  claims  of  the 
patent  held  to  be  infringed,  and  sending  the 


cause  to  a  master  for  an  accounting,  dismissed 
the  bill  as  to  the  claims  held  invalid  and 
those  found  not  to  be  infringed.  Re  Nation- 
al Enameling  &  Stamping  Co.  201  U.  S.  156, 
26  Sup.  Ct.  Rep.  404,  50:  707 

Ex  parte  Automatic  Switch  Co.  201  U.  S. 
166,  26  Sup.  a.  Rep.  407^  50:  710 

12,  Beceivera. 

Review  of  Discretion  as  to,  see  infra,  VUI.  i, 

5,  4421-4431. 
See  also  supra,  10. 

164.  An  order  authorizing  a  receiver  of  a 

railway  company  to  borrow  a  sum  of  money 

on  his  certificates,  and  directing  that   the 

same  shall  be  a  first  lien  on  the  property, 

made  after  a  decree  of  foreclosure  and  sale 

of  the  property,  is  of  such  final  nature  that 

an    appeal    can    be    taken    from    it    to    the 

United  States  Supreme  Court.    Re  Farmers* 

Loan  &  T.  Co.  129  U.  S.  206,  9  Sup.  Ct.  Rep. 

265,  32: 656 

Cited  in  Central  Trust  Co.  v.  Grant  Locomotive 

Works,  135  U.  S.  225,  34  L.  ed.  104,  10  Sup. 

Ct.    Rep.    736 — Potter   v.    Heal.    2   C.    C.    A. 

64,  5  U.  S.  App.  49.  60  Fed.  863 — Andrews 

V.   National   Foundry  &   Pipe  Works,   19    C. 

C.  A.  551,  34  U.  S.  App.  632,  73  Fed.  618— 

Standard    Elevator    Co.    v.    Crane    Elevator 

Co.  22  C.   C.  A.  653,  46  U.  S.  App.  411.   76 

Fed.    771 — Central    Trust    Co.    v.    Western 

North    Carolina   R.    Co.    89    Fed.    27 — Tor- 

nanses  v.  Melsing,  45  C.  C.  A.  626,  106  Fed. 

786 — Eaa  Claire  v.  Payson.  46  C.  C.  A.  471. 

107   Fed.    557 — Kemp   v.   National   Bank   of 

The  Republic,  48  C.  C.  A.  216,  109  Fed.  50 

—Bibber-White    Co.   v.    White   River   Vallov 

Electric  R.  Co.   53   C.   C.    A.  284,    115    Fed. 

788 — Standley  v.  Hendrle  &  B.  Mtg.  Co.  25 

Colo.    380,    56    Pac.    723 — Commercial    Nat. 

Bank  v.  Consumers'  Brewing  Co.  16  App.  D. 

C.  196. 

165.  The  necessity  of  the  order  to  issue  re- 
ceiver's certificates  for  the  preservation  of 
a  railway  from  destruction  during  the  pen- 
dency of  the  appeal  on  the  main  case  does 
not  prevent  the  right  of  appeal  from  the 
order.  Re  Farmers*  Loan  &  T.  Co.  129  U.  S. 
206,  9  Sup.  Ct.  Rep.  265,  32:  656 

Appointment  of. 

Review  of  Discretion  as  to,  see  infra, 

4456,  4457. 
See  also  supra,  20,  160,  161. 

166.  Appeals  from  interlocutory  orders 
appointing  receivers  are.  authorized  to  l>e 
taken  from  the  district  court  of  Alaska  un- 
der the  act  of  Congress  of  June  6.  1900  (31 
Stat,  at  L.  321,  chap.  786),  regulating  ap- 
peals from  that  court,  when  read  in  connec- 
tion with  the  judiciary  act  of  March  3,  1891, 
§  7,  as  amended  June  6,  1900  (31  Stat,  at 
L.  660,  chap.  803,  U.  S.  Comp.  Stat.  1901, 
p.  551),  hy  providing  for  appeals  from  orders 
appointing  receivers.  Re  McKenzie,  180  U. 
S.  536,  21  Sup.  Ct.  Rep.  468.  46:  657 
Cited  In  Copper  River  Mln.   Co.  v.  McClellan. 

70    C.    C.    A.    628,    138    Fed.    338 — Alaska 
Commercial  Co.  v.  Raymond,  1  Alaska,   156. 
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BemoTml  of. 

Review  of  Discretion  as  to,  see  infra, 
4456-4458. 

167.  An  order  refusing  to  remove  a  re- 
ceiver and  to  appoint  another  rests  in  the 
sound  discretion  of  the  court,  and  is  not 
the  subject  of  an  appeal.  Milwaukee  &  M. 
B.  Co.  V.  Soutter,  154  U.  S.  541,  Appx.,  14 
Sup.  Ct.  Rep.  1206,  and  17:  604 
OiM  In  Mllwankee  &  M.  R.  Co.  v.  Soutter,  154 

U.  8.  541,  and  17   lu  ed.  004,   14  Sup.  Ct. 
Rep.  1206. 

168.  An  appeal  from  an  order  denying  a 
petition  for  the  dismissal  of  a  receiver  in  a 
mortgage  foreclosure  suit  is  premature,  it 
not  being  a  final  decree  in  the  cause.  Mil- 
waukee &  M.  R.  Co.  V.  Howard,  131  U.  S. 
IxxzL  Appx.,  and  18:  252 

13.  Mandamus* 

See  also  infra,  250,  255. 


169.  An  order  awarding  a  peremptory 
writ  of  mandamus  is  a  ''final  judgment," 
vithin  the  meaning  of  that  term  as  used  in 
the  statutes  regulating  writs  of  error  to  this 
eoort.  Davies  v.  Corbm,  112  U.  S.  36,  5 
Sop.  a.  Rep.  4,  28:  627 
Cited  in  Rosea baum  v.  Bauer,  120  U.  S.  401, 

30  Ll  ed.  747,  7  Sup.  Ct.  Rep.  638 — State 
ex  rel.  Court  of  Honor  v.  Glljohann,  111 
Wl».  383,   87    N.    W.   245. 

170.  Where,  on  a  judgment  against  a  city, 
a  mandamus  was  issued  to  compel  the  levy 
of  t  tax  to  pay  it,  an  order  made  by  the 
circuit  court  to  subject  a  particular  class  of 
property  to  the  tax  is  a  final  judgment,  and 
Dsv  be  re-examined  by  a  writ  of  error. 
Memphis  v.  Brown,  94  U.  S.  715,  24:  244 
Cited  in  State  ex  rel.  Laclede  Bank  v.  Lewis, 

76  Mo.  383. 

14.  Habeas  Corpus. 

See  also  infra,  257. 

• 

171.  An  appeal  from  an  order  discharging 
a  state  prisoner  on  habeas  corpus  allowed. 
Brimmer  v.  Rebman,  138  U.  S.  78,  11  Sup. 
(t  Rep.  213,  34:  862 
Cited  in  Carlco  T.  Wllmore,  51  Fed.  202. 

171a.  The  term  "suit"  in  §  25  of  the 
judiciary  act  includes  a  habeas  corpus  pro- 
«NHling.    Re  McCardle,  6  Wall.  318,    18:  816 

172.  Under  the  act  of  February  5,  1867, 
an  appeal  lies  to  this  court  from  the  judg- 
ment of  the  circuit  court  in  cases  of  habeas 
wrpus.  Every  question  of  substance  which 
the  circuit  court  could  decide  upon  the  re- 
turn of  the  habeas  corpus,  including  the 
<)uestion  of  its  own  jurisdiction,  may  be 
revised  here  on  appeal  from  its  final  judg- 
ment. Re  McCardle,  6  Wall.  318,  18:  816 
Cited  in  Ex  parte  McCardle,  7  Wall.  515.   19 

L.  f±  265 — Rz  parte  I^ange.  18  Wall.  160. 
21  L.  ed.  875 — ^Mnrdock  v.  Memphis,  20 
WalL  620,  22  L.  ed.  439— Kurtz  v.  Moffltt, 
115  V.  8.  497,  29  L.  ed.  460,  6  Sup.  Ct.  Rep. 
148— Re  Borrus,    136   U.   8.   590,   34   L.   ed. 


602,  10  Sup.  Ct.  Rep.  850 — Cross  t.  Burke, 
146  U.  S.  86,  36  L.  ed.  898,  13  Sup.  Ct.  Rep. 
22 — ^Re  Neagle,  5  L.B.A.  83,  14  Sawy.  245, 
39  Fed.  842 — King  v.  McLean  Asylum,  26  L. 
R.A.  794,  12  C.  C.  A.  164,  21  U.  S.  App.  481, 
64  Fed.  350 — West  Virginia  v.  Laing,  66  C. 
C.  A.  621,  133  Fed.  891 — United  States  ex 
rel.  Scott  y.  Burdick,  1  Dak.  148,  46  N.  W. 
571. 

173.  The  act  of  March,  1868,  takes  away 
the  jurisdiction  of  this  court  given  by  the 
act  of  February,  1867,  on  appeal  from  the 
circuit  court  in  cases  of  habeas  corpus.  Re 
McCJardle,  7  WaU.  506,  19:  264 

174-5.  The  right  of  appeal  attaches  equal- 
ly to  all  judgments  of  the  circuit  court  in 
cases  of  habeas  corpus,  and  not  simply  from 
those  rendered  by  a  single  judge.  Re  Mc- 
Cardle, 6  Wall.  318,  18:  816 

176.  Writs  of  error  and  appeals  from  the 
supreme  court  of  Wyoming  Territory  lie 
to  this  court  only  when  the  amount  in  con- 
troversy exceeds  $r,000,  or  the  judgment  is 
on  a  writ  of  habeas  corpus  involving  a  ques- 
tion of  personal  freedom.  United  States  v. 
Union  P.  R.  Co.  105  U.  S.  263,  26:  1021 

177.  ^Vhere  a  fugitive  murderer  indicted 
in  Canada  was  arrested  in  Vermont  under 
warrant  from  the  governor  upon  demand 
for  his  surrender,  and  the  state  court  refused 
to  release  him  on  a  writ  of  habeas  corpus,  a 
writ  of  error  was  dismissed  by  this  court  on 
division  of  opinion  as  to  jurisdiction.  A 
nuijority  of  the  judges  did  not  agree  as  to 
the  power  of  the  state  governor,  or  the  re- 
pugnancy of  his  action  to  the  Constitu- 
tion of  the  United  States.  Holmes  v.  Jen- 
nison,  14  Pet.  540,  10:579 
Diatinguished  In   Pratt  v.   Fltxhugh,   1   Black, 

273,  17  L.  ed.  207. 

Cited  In  Decatur  v.  Paulding,  14  Pet  612,  10 
L.  ed.  617— Ex  parte  Milligan,  4  Wall.  113, 
18  L.  ed.  293 — Kurta  v.  Moffltt,  115  U.  S. 
496,  29  L.  ed.  460,  6  Sup.  Ct.  Rep.  148 — 
United  States  v.  Rauscher,  119  U.  S.  412, 
30  L.  ed.  427,  7  Sup.  Ct.  Rep.  234 — Mc- 
Kercher  v.  Green,  13  Colo.  App.  274.  58  Pac. 
406— United  States  ex  rel.  Scott  v.  Burdick, 

1  Dak.  142,  40  N.  W.  571— Carruth  v.  Tay- 
lor, 8  N.  D.  176,  77  N.  W.  617 — International 
Bank  v.  Jenkins,  104  III.  150 — Hammond  v. 
People.  32  111.  454.  83  Am.  Dec.  286— Stare 
Y.  Mace,  5  Md.  348 — Coston  v.  Coston,  25 
Md.  505 — Bryan  v.  Bates,  12  Allen,  212— 
Atwood  V.  Atwater,  34  Neb.  406,  51  N.  W. 
1073 — Walton  v.  Gatlln,  60  N.  C.  (1  Wlnat. 
L.)  319 — Durham  v.  Richmond  &  D.  R.  Co. 
118  N.  C.  241,  18  S.  E.  208— Randall  v. 
Peckham,  11  R.  I.  607 — Yarbrough  v.  State, 

2  Tex.  527 — Hatch  v.  Dunn.  11  Tex.  718  - 
McFarland  v.  .Johnson,  27  Tex.  106 — ^Ro 
Crow,  60  Wis.  360,  19  N.  W.  713. 

FinaHty  of  declston. 

178.  An  appeal  from  the  circuit  court  in 
habeas  corpus  cases  is  given  by  the  act  of 
March  3d,  18S5,  only  from  a  final  decision. 
Carper  v.  Fitzgerald,  121  U.  S.  87,  7  Sup.  Ct. 
Rep.  825.  30:  882 
Cited  in  Re  Palliser,  40  Fed.  575. 

179.  An  order  of  a  circuit  judsre  of  the 
United  States  at  chambers  refusing  a  writ 
of  habeas  corpus  is  not  a  final  deci.sion 
which    can    be    appealed    to    the    Supreme 
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Court.    Lambert  v.  Barrett,  157  U.  S.  697, 
15  Sup.  Ct.  Rep.  722,  39:  865 

Cited  In   Ex   parte  Jacob!,   104   Fed.  681 — ^Re 
Buchanan,  146  N.  Y.  270,  40  N.  E.  883. 

180.  The  order  of  a  circuit  judge  that  the 
papers  be  filed  and  his  order  to  be  re- 
corded in  another  district  where  the  prisoner 
is  confined,  does  not  make  his  decision  as 
judge  a  decision  of  the  court ;  neither  does  it 
have  that  effect  under  rule  34.  Carper  v. 
Fitzgerald,  121  U.  S.  87,  7  Sup.  a.  Rep.  825, 

30:882 
Cited  in  McKnlght  v.  James,  155  U.  S.  687, 
39  L.  ed.  311,  16  Sup.  Ct.  Rep.  248 — Lam- 
bert ▼.  Barrett,  167  U.  S.  700,  39  L.  ed.  860, 
15  Sup.  Ct.  Rep.  722 — Whltten  ▼.  Tomlln- 
son,  160  U.  S.  244,  40  L.  ed.  413,  16  Sup. 
Ct.  Rep.  297 — Harkrader  t.  Wadley,  172  U. 
S.  162,  48  L.  ed.  404,  19  Sup.  Ct.  Rep.  119— 
Re  Kingr,  61  Fed.  440 — Ez  parte  Jacob!,  104 
Fed.  681 — Chow  Loy  v.  United  States,  50 
C.  C.  A.  284,  112  Fed.  359 — Re  Buchanan, 
146  N.  Y.  270,  40  N.  E.  883. 

181.  The  dismissal  of  a  writ  of  habeas 
corpus,  and  remanding  the  prisoner  to  the 
custody  of  the  marshal  for  trial,  is  a  final 
order  for  purpose  of  appeal.  Palliser  v. 
United  States  (Re  Palliser)  136  U.  S.  257, 
10  Sup.  Ct.  Rep.  1034,  34:  514 

182.  A  final  order  of  the  circuit  court  at  a 
stated  term,  dismissing  a  writ  of  habeas 
corpus  and  remanding  the  prisoner  to  the 
custody  of  the  marshal  for  trial,  is  appeal- 
able to  the  Supreme  Court  of  the  United 
States.  Palliser  v.  United  States  (Re  Pal- 
liser) 136  U.  S.  257,  10  Sup.  a.  Rep.  1034, 

34:  514 
Cited  In  Harkrader  ▼.  Wadley,  172  U.  S.  162, 
43  L.  ed.  404,  19  Sup.  Ct.  Rep.  119. 

183.  A  final  order  overruling  the  return 
of  the  sheriff  and  discharging  a  prisoner 
from  custody  on  writ  of  habeas  corpus, 
made  at  a  stated  term  of  the  circuit  court 
of  the  United  States,  is  appealable,  although 
the  original  order  was  made  at  chambers. 
Harkrader  v.  Wadley,  172  U.  S.  148,  19 
Sup.  Ct.  Rep.  119,  43:  399 

184.  An  order  discharging  a  prisoner  on 
writ  of  habeas  corpus  which,  if  valid,  takes 
away  his  custody  from  the  state  court  and 
puts  an  end  to  his  imprisonment  under  the 
process  of  that  court,  is  final  for  the  pur- 
pose of  an  appeal,  although  he  is  discharged 
only  pending  an  injunction  against  the  pros- 
ecution. Harkrader  v.  Wadley,  172  U.  S. 
148,  19  Sup.  Ct.  Rep.  119,  43:  399 

16.  Decrees    Relating    to    Sales    Gen- 
erally, 

Permitting  Filing  of,  after  Remand  to  Trial 
Court,  see  Appeal  and  Error,  5556. 

185.  A  decree  directing  a  sale  of  trust 
property,  and  that  the  proceeds  be  brought 
into  court,  is  final.  Washington,  G.  &  A.  R. 
Co.  y.  Washington  (Washington,  G.  &  A.  R. 
Co.  V.  Bradley)  7  Wall.  575,  19:  274 
Cited    In    East    Coast    Cedar    Co.    t.    People's 

Bank,  49  C.  C.  A.  425,  111  Fed.  449— 
Whltaker  t.  Sparkman,  30  Fla.  357,  11  So. 
542. 


186.  The  discretionary  action  of  the  court 
in  ordering  a  sale  of  the  property  in  litiga- 
tion before  final  decree,  in  a  suit  to  subject 
property  of  an  insolvent  corporation  to  the 
payment  of  its  debts,  is  not  reviewable,  in 
the  absence  of  fraud.  Mellen  v.  Moline 
Malleable  Iron  Works,  131  U.  S.  352,  9  Sup. 
Ct.  Rep.  781,  33:  178 
Cited  in  Central  Trust  Co.  v.  Grant  Locomo- 
tive Works,  135  U.  8.  226,  84  L.  ed.  104,  10 
Sup.  Ct.  Rep.  736. 

187.  A  supplementary  decree  of  sale  in  aid 
of  a  decree  from  which  an  appeal  has 
been  taken,  is  not  a  final  decree  from  which 
an  appeal  lies.    Carr  v.  Hoxie,  13  Pet.  460, 

10:  247 
Cited  in  Union  Mut.  L.  Ins.  Co.  v.  Windett,  .36 
Fed.  839 — Darnell  v.  Lyon,  85  Tex.  468,  22 
S.  W.  304. 

188.  Where  land  was  sold  on  execution 
out  of  the  circuit  court  in  Pennsylvania,  and 
the  fund  arising  therefrom  about  to  be  dis- 
tributed by  order  of  court,  a  controversy  be- 
tween the  creditors  as  to  the  same  cannot  be 
brought  to  this  court  either  by  appeal  or 
writ  of  error.  Bayard  v.  Lombard,  9  How. 
530,  13: 245 

Confirmation. 

189.  A  decree  confirming  a  sale  under  a 
decree  in  judicial  proceedings  is  final  and  ap- 
pealable.   Butterfield  v.  Usher,  91  U.  S.  246, 

23:  318 
Cited  In  Sai?e  v.  Central  R.  Co.  96  U.  S.  714. 
24  L.  ed.  643 — Hovey  v.  McDonald,  109  U.  8. 
155,  27  L.  ed.  890,  3  Sup.  Ct.  Rep.  136 — 
Chase  v.  Driver,  34  C.  C.  A.  672,  92  Fed. 
784 — ^Re  Auerbacb,  23  Utah,  534,  65  Pac. 
488. 

190.  If  the  decision  of  the  court  in  refus- 
ing to  confirm  or  complete  a  judicial  sale 
involves  the  merits  of  the  case,  an  appeal 
therefrom  will  not  be  dismissed.  Blossom  y. 
Milwaukee  &  C.  R.  Co.  1  Wall.  656,  17:  673 
Cited  in  Bank  of  Lewisburgr  v.  Sheffey,  140  U. 

S.  452,  35  L.  ed.  496,  11  Sup.  Ct.  Rep.  755 — 
Chase  v.  Driver,  34  C.  C.  A.  672,  02  Fed. 
784 — Guarantee  Trust  &  S.  D.  Co.  v.  Phlln- 
delphla,  R.  &  N.  B.  R.  Co.  69  Conn.  714,  88 
L.R.A.  806.  88  Atl.  792. 

191.  A  decree  confirming  the  report  of 
commissioners  appointed  in  a  partition  suit 
is  not  final  for  the  purpose  of  appeal,  where 
the  plan  adopted  was  dependent  upon  a  sale 
of  a  part  of  the  property,  which  had  not 
taken  place,  and  whicn  required  the  confir- 
mation of  the  court.  Clark  v.  Roller,  199 
U.  S.  541,  26  Sup.  Ct.  Rep.  141,  50:  300 

Setting  aside  sale. 

192.  A  decree  simply  setting  aside  one 
sale  and  ordering  another  is  not  final  and 
not  appealable.  Butterfield  v.  Usher,  91  U. 
S.  246,  23:318 
Distinguished  in  Coe  v.  Morgan.  18  Fed.  845. 

Cited  in  ^tna  F.  Ins.  Co.  v.  Boon,  95  U.  8. 
142,  24  L.  ed.  403— Davis  v.  Patrick,  122 
U.  8.  143,  30  L.  ed.  1092,  7  Sup.  Ct.  Rep. 
1102 — Ex  parte  Cbateaugay  Ore  &  Iron  Co. 
128  U.  S.  655,  82  L.  ed.  512,  9  Sup.  Ct. 
Rep.  150 — Michigan  Ins.  Bank  v.  Eldred,  14.3 
U.  S.  298,  36  L.  ed.  163,  12  Sop.  Ct.  Rep. 
450 — Hume  v.  Bowie,  148  V.  S.  258.  37  L. 
ed.  440,  13  Sup.  Ct.  Bep.  582— United  States 
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▼.  JonM,  149  U.  8.  263,  37  L.  ed.  726,  13 
8np.  Ct  Rep.  840 — Morse  ▼.  Anderson,  150 
U.  S.  158.  37  Ia.  ed.  1037,  14  Sup.  Ct.  Rep. 
43— Ward  ▼.  Cochran,  150  U.  S.  602,  37 
L.  ed.  1196,  14  Sup.  Ct.  Rep.  230.— Eagle 
Mfg.  Co.  T.  Draper,  14  Blatchf.  336,  Fed. 
Ca«.  No.  4.234 — Herbert  t.  Butler,  14  Blatchf. 
358.  Fed.  Caa.  No,  6,307 — Under  ▼.  Lewis, 
1  Fed.  380— Whalen  y.  Sheridan,  18  Blatchf. 
309,  5  Fed.  437— Whalen  y.  Sheridan, 
18  Blatchf.  324,  10  Fed.  661— United  States 
T.  Train,  12  Fed.  854— Sweet  y.  Perkins, 
24  Fed.  770— Marine  City  Stave  Co.  ▼. 
Herreshoff  Mfg.  Co.  32  Fed.  824— LlUIen- 
thal  y.  Wallach,  36  Fed.  256— Llbby  v. 
Crwsley,  40  Fed.  565— Preble  v.  Bates, 
40  Fed.  746 — ^United  States  v.  Claasen,  46 
Fed.  69— Woods  y.  Undvall,  1  C.  C.  A.  35, 
4  U.  S.  App.  45,  48  Fed.  74— Richmond  & 
D.  R.  Co.  y.  McOee,  2  C.  C.  A.  82,  8  U.  S. 
App.  86,  50  Fed.  907 — Bound  y.  South  Caro- 
lina R.  Co.  55  Fed.  188— New  York  &  N.  E. 

B.  Co.  y.  Hyde,  5  C.  C.  A.  464,  5  U.  S.  App. 
443,  56  Fed.    190 — Sutherland   y.   Round,   6 

C.  C.  A.  432,  16  U.  S.  App.  30,  57  Fed.  471— 
Uinouri,  K.  ft  T.  R.  Co.  v.  Russell,  9  C.  C. 
A.  109,  19  U.  S.  App.  641,  60  Fed.  502— 
CeUna  y.  Eastport  Say.  Bank,  15  C.  C.  A. 
498,  37  U.  S.  App.  164,  68  Fed.  403— South- 
en  P.  Co.  y.  Johnson,  16  C.  C.  A.  319,  44 
U.  S.  App.  1,  69  Fed.  562— Ex  parte  Busklrk, 
18  C.  C.  A.  417,  25  U.  S.  App.  613,  72  i'cd. 
21 — ^Yellow  Poplar  Lumber  Co.  y.  Chapman, 
20  C.  C.  A.  510,  42  U.  S.  App.  21,  74  Fed. 
451— Talbot  V.  Press  Pub.  Co.  80  Fed.  568— 
8caife  y.  Western  North  Carolina  Land  Co. 
30  C.  C.  A.  663,  59  U.  S.  App.  28,  87  Fed. 
310— Brewster  y.  Eyans,  35  C.  C.  A.  501,  93 
Fed.  629 — Merchants*  Ins.  Co.  y.  Buckner, 
SO  C.  C.  A.  22.  98  Fed.  224— Post  y.  Wise 
Twp.  101  Fed.  205 — Reliable  Incubator  & 
Brooder  Co.  ▼.  Stahl,  42  C.  C.  A.  526,  102 
Fed.  593 — Manning  y.  German  Ins.  Co.  46 
C.  C.  A.  148.  107  Fed.  56— West  y.  East 
CoMt  Cedar  Co.  51  C.  C.  A.  415,  113  Fed. 
741— Western  Dredging  &  Improy.  Co.  y. 
Heldmaier,  53  C.  C.  A.  627,  116  Fed.  181— 
Koewlog  y.  Wilder.  61  C.  C.  A.  314,  126 
F«l.  474— Re  Gold  Street,  2  Dak.  154,  3  N. 
W.  329 — St.  Croix  Lumber  Co.  y.  Pennlng- 
toQ,  2  Dak.  473,  11  N.  W.  497-^ohn8on  y. 
Northern  P.  R.  Co.  1  N.  D.  357,  48  N.  W. 
227— Brown  y.  Bradley,  6  App.  D.  C.  223 — 
Tally  y.  District  of  Columbia,  20  App.  D.  C. 
491— Kelly  ▼.  Moore,  22  App.  D.  C.  7 — 
Jobniton  y.  Gebbauer,  159  Ind.  276,  64  N.  E. 
«iG— Eyans  Bros.  y.  Baggs,  4  N.  M.  70,  13 
Pte.  207— Drake  y.  New  York  Iron  Mine,  38 
App.  Diy.  72,  55  N.  Y.  Supp.  920 — Jones  v. 
f\:orer  4  B.  Sewing  Mach.  Co.  6  W.  N.  C. 
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193.  In  a  proceeding  to  set  aside  a  sale  by 
t  trustee  aa  fraudulent  and  to  remoye  the 
tn].«tee,  an  order  denying  the  relief  asked  is 
in  order  inyolving  the  merits  of  the  proceed- 
m?.  Kcnaday  v.  Edwards,  134  U.  S.  117,  10 
>^up.  Ct.  Rep.  523,  33:  853 

Order  to  put  purchaser  In  possession. 

194.  The  order  of  a  circuit  court  directing 
process  to  issue  to  put  the  purchaser  of  real 
property,  at  a  sale  ratified  by  such  court, 
mto  possession,  is  not  such  a  final  decree  as 
the  Supreme  Court  will  review.  Call  an  v. 
May.  2  Black,  541,  17:  281 
Cited  la  Gunn  y.  Black,  8   C.  C.  A.   544,  10 

t.  S.  App.  489,  60  Fed.  161 — Strohelm  y. 
I^imel,  23  C.  C.  A.  4G0,  46  U.  S.  App.  639, 
77  Fed.  804. 


16.  Foreclosure  Decrees* 

See  also  supra,  125,  160,  164,  168. 

195.  In  Louisiana,  the  decision  in  a  sum- 
mary proceeding  to  foreclose  a  mortgage  is 
a  final  judgment  or  decree,  and  an  appeal 
lies  from  it  to  this  court.  Marin  v.  Lalley, 
17  Wall.  14,  21 :  596 
Oited  In  Fleltas  y.  Richardson,  147  IT.  S.  544, 

37  L.  ed.  275,  13  Sup.  Ct.  Rep.  429— An- 
drews y.  National  Foundry  &  Pipe  Works,  19 
C.  C.  A.  551,  54  U.  S.  App.  632,  73  Fed.  519. 

196.  Mortgagees  in  Louisiana  filed  in  the 
circuit  court  their  petition,  stating  the  non- 
payment of  the  debt  due  on  the  judgment, 
and  that  the  mortgage  imports  a  confession 
of  judgment  and  entitles  them  to  an  execu- 
tory process,  which  the  judge  ordered  to  is- 
sue, without  any  process  requiring  the  ap- 
pearance of  the  debtors.  Held,  that  the  or- 
der for  executory  process  was  not  a  final 
judgment  of  the  circuit  court  on  which  a 
writ  of  error  would  lie.  Levy  v.  Fitzpatrick, 
15  Pet.  167,  10:  699 
CiUd  In  Boatmen*s  Say.  Bank  y.  Wagenspack, 

12  Fed.  67 — Fleltas  y.  Richardson,  147  U.  S. 
547,  37  L.  ed.  272,  13  Sup.  Ct.  Rep.  429— 
Ames  Iron  Works  y.  West,  24  Fed.  316 — 
Lockhart  v.  Morey,  81  Fed.  498 — Dupuy  y. 
Bemlss,  2  La.  Ann.  515. 

197.  A  fecree  of  the  court  of  appeals  of 
the  District  of  Columbia,  directing  that  two 
parcels  of  land  separately  covered  by  trust 
deeds  be  sold  as  an  entirety  or  in  parts, 
in  the  discretion  of  the  trustees,  is  not  final 
for  the  purpose  of  an  appeal  to  the  Supreme 
Com-t  of  the  United  States.  Warner  v. 
Grayson,  200  U.  S.  257,  26  Sup.  Ct.  Rep. 
240,  50: 470 

198.  A  decree  in  foreclosure  which  does 
not  order  a  sale,  but  overrules  the  defense 
of  the  appellant,  and  declares  the  appellee 
to  be  the  owner  of  the  debt  secured,  and  re- 
fers the  case  to  an  auditor  to  ascertain  the 
amount  due  on  the  debt,  and  the  amounts 
due  certain  judgment  and  lien  creditors  and 
the  existence  and  priority  of  liens,  and  the 
claims  for  taxes,  is  not  a  final  decree  for  the 
purposes  of  an  appeal.  Grant  v.  Phoenix 
Mut.  L.  Ins.  Co.  106  U.  8.  429,  1  Sup.  Ct. 
Rep.  414,  27:  237 

199.  A  decree  in  a  mortgage  foreclosure 
case,  fixing  the  allowance  to  the  trustee,  and 
dismissing  exceptions  thereto,  is  a  final  de- 
cree, and  appealable  to  this  court.  Williams 
V.  Morgan,  111  U.  S.  684,  4  Sup.  Ct.  Rep. 
638,  28:  559 
Cited  In  Re  Farmers*  Loan  &  T.  Co.  129  U.  S. 

213,  32  L.  ed.  657,  9  Sup.  Ct.  Rep.  2C5 — 
Central  Trust  Co.  y.  Grant  Locomotive 
Works,  135  U.  S.  224,  34  L.  ed.  104,  10  Sup. 
Ct.  Rep.  736 — Kneeland  y.  American  Loan  & 
T.  Co.  136  U.  S.  94,  84  L.  ed.  382,  10  Sup. 
Ct.  Rfep.  950 — Davis  y.  Mercantile  Trust  Co. 
152  U.  S.  593,  38  L.  ed.  564,  14  Sup.  Ct. 
Rep.  693 — Gest  v.  Packwood,  39  Fed.  536 — 
Boston  Safe-Deposit  &  T.  Co.  v.  Adrian, 
Mich.,  Waterworks,  47  Fed.  11 — Brush  Elec- 
tric Co.  V.  Electric  Improv.  Co.  2  C.  C.  A. 
378,  7  U.  S.  App.  208,  51  Fed.  560— Gaaquet 
y.    Fidelity    Trust   &    Safety    Vault    Co.    57 
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C.  C.  A.  257,  18  n.  S.  App.  564,  57  Fed. 
83 — Standi ey  v.  Roberts,  8  C.  C.  A.  309, 
19  U.  S.  App.  407,  59  Fed.  839 — Gunn  v. 
Black,  8  C.  C.  A.  543,  19  U.  S.  App.  489. 
60  Fed.  160— Salmon  v.  Mills,  13  C.  C. 
A.  373,  27  U.  S.  App.  732,  66  Fed.  33— 
Rust  V.  United  Waterworks  Co.  17  C.  C.  A. 
20,  36  U.  S.  App.  167,  70  Fed.  132— Peters- 
burg Sav.  &  Ins.  Co.  v.  Dellatorre,  17  C.  C. 
A.  312,  30  U.  S.  App.  504,  70  Fed.  645— 
Eaii  Claire  v.  Payson,  46  C.  C.  A.  471.  107 
Fed.  557 — Re  Michigan  C.  R.  Co.  59  C.  C.  A. 
640,  124  Fed.  733— Helnae  v.  Butte  &  B. 
Consol.  Mln.  Co.  64  C.  C.  A.  16,  129  Fed. 
338— Dodge  v.  Norlln,  06  C.  C.  A.  427,  133 
Fed.  365— Clemes  v.  Fox,  6  Colo.  App.  387, 
40  Pac.  843 — Schwartz  ▼.  Costello,  11  App. 

D.  C.  557 — Arnold  v.  Carter,  19  App.  D.  C. 
265 — Whltaker  v.  Sparkman.  30  Fla.  358,  11 
So.  542 — State  ex  rel.  Helnze  v.  Second  Ju- 
dicial Dlst.  Court,  28  Mont.  234,  72  Pac.  613 
— Battery  Park  Bank  v.  Western  Carolina 
Bank,  126  N.  C.  534,  36  S.  E.  39— Baker  v. 
Williams  Bkg.  Co.  42  Or.  219,  70  Pac.  711— 
Victor  Gold  &  Silver  Mln.  Co.  v.  National 
Bank,  18  Utah,  93,  72  Am.  St.  Rep.  767,  55 
Pac.  72. 

Decree  for  sale.  ^ 

See  also  infra,  210,  211. 

200.  A  decree  directing  the  sale  of  mort- 
gaged premises  is  a  final  decree,  from  which 
an  appeal  will  lie.  Orchard  v.  Huffhes,  1 
Wall.  73,  17:  560 
Cited  In   Blossom   ▼.   Milwaukee  &  u.   B.   Co. 

1  Wall.  657.  17  L.  ed.  674— Thomson  v. 
Dean  (Dean  ▼.  Nelson)  7  Wall.  346,  19 
h.  ed.  95. 

201.  A  decree  for  a  sale  of  mortgaged 
property  upon  a  bill  to  foreclose  is  a  final 
decree  from  which  an  appeal  will  lie.  Ray 
V.  Law,  3  Cranch,  179,  2:  404 
Distinguished  in  The  Palmyra,  10  Wheat.  504,  6 

L.  ed.  876. 

Cited  In  Whiting  v.  Bank  of  United  States,  13 
Pet.  15,  10  L.  ed.  38 — Beebe  v.  Russell,  19 
How.  286,  15  L.  ed.  669 — Bronson  t.  La 
Crosse  &  M.  R.  Co.  2  Black,  631,  17  L.  ed. 
360 — Thompson  v.  Dean  (Dean  v.  Nelson) 
7  Wall.  346,  19  L.  ed.  95— Marin  v.  Lalley, 
17  Wall.  17.  21  L.  ed.  506— North  Carolina 
R.  Co.  V.  Swasey,  23  Wall.  409,  23  L.  ed. 
137 — Chicago,  D.  &  V.  R.  Co.  v.  Fosdick, 
106  U.  S.  70,  27  L.  ed.  56,  1  Sup.  Ct.  Rep. 
10 — Grant  v.  Phoenix  Mut.  L.  Ins.  Co.  106 
U.  S.  431,  27  L.  ed.  238,  1  Sup.  Ct.  Rep. 
414 — Burlington,  C.  R.  &  N.  R.  Co.  v.  Sim- 
mons, 123  U.  S.  55,  31  L.  ed.  74,  8  Sup. 
Ct.  Rep.  58 — Keystone  Manganese  &  Iron 
Co.  V.  Martin.  132  U.  S.  93,  33  L.  ed.  276, 
10  Sup.  Ct.  Rep.  32 — McGourkey  v.  Toledo 
&  O.  C.  R.  Co.  146  U.  S.  545,  36  L.  ed. 
1083,  13  Sup.  Ct.  Rep.  170 — The  New  Eng- 
land. 3  Sumn.  507,  Fed.  Cas.  No.  10,151 — 
Desvergers  v.  Parsons,  8  C.  C.  A.  533,  23 
U.  S.  App.  239,  60  Fed.  150— Central  Trust 
Co.  V.  Western  North  Carolina  R.  Co.  80 
Fed.  27 — Chase  v.  Driver,  34  C.  C.  A.  672, 
92  Fed.  784 — Weatherford  v.  James,  2  Ala. 
176 — Ex  parte  Crittenden,  10  Ark.  356 — 
Gray  v.  Palmer,  9  Cal.  635 — Freedman's  Sav. 

6  T.  Co.  V.  Dodge,  3  MacArth.  533 — Farmers 
Ix)an  &  T.  Co.  v.  Canada  &  St.  L.  R.  Co. 
127  Ind.  256.  11  L.R.A.  743,  26  N.  E.  784— 
Ringgold's  Case,  1  Bland,  Ch.  17 — Benedict 
V.  Thompson,  2  Dougl.  (Mich.)  303 — Crom- 
well V.  Craft,  47  Misc.  59 — France  v.  Bell, 
62  Neh.  61,  71  N.  W.  984 — Hey  v.  Schooley, 

7  Ohio,    pt.    2,    p.    49 — Baker    ▼.    Lehman, 


Wright  (Ohio)  623 — Merle  T.  Andrews,  4 
Tex.  211 — Cooke  v.  Gilpin,  1  Rob.  (Va.)  3» 
— Royall  V.  Johnson,  1  Rand.  (Va.)  430 — 
Thornton  ▼.  Fltzbugh,  4  Leigh,  216 — Suck- 
ley  v.  Rotchford,  12  Gratt.  70,  65  Am.  Dec 
240— Core  v.  Strlckler,  24  W.  Va.  694. 

202.  A  decree  ordering  the  sale  of  rail- 
road property  under  several  mortgages,  be- 
fore the  rights  of  the  parties  have  been  fully 
determined    thereunder,    is    a    final    decree. 
First  Nat.  Bank  v.  Shedd,  121  U.  S.  74,  7 
Sup.  Ct.  Rep.  807,  30:  877 
Cited  In  Burlington,  C.  R.  &  N.  B.  Co.  v.  Sim- 
mons, 123  U.  S.  54,  31  L.  ed.  74,  8  Sup.  Ct. 
Rep.  58 — Pennsylvania  R.   Co.  v.  Allegheny 
Valley  R.  Co.  42  Fed.  85 — Chase  v.  Driver, 
34    C.    C.    A.    672,    92    Fed.    784— St.    Louis 
Southwestern    R.    Co.   v.   Jackson,   37    C.    C- 
A.  176,  95  Fed.  571 — Kirby  v.  Runals,  140 
111.  296,  29  N.  E.  697. 

203.  An  order  of  the  lower  court  directing- 
sale  in  foreclosure  of  railroad  mortgages  is 
a  final  decree  for  the  purposes  of  appeal ; 
and  the  court  will  entertain  jurisdiction  of 
an  appeal  therefrom.  Bronson  v.  LaCrosse 
&  M.  R.  Co.  2  Wall.  283,  17:  725 
Cited  In  Bast  Coast  Cedar  Co.  v.  People's  Bank^ 

49  C.  C.  A.  426,  111  Fed.  449. 

204—5.  A  decree  of  foreclosure  and  sale 
of  mortgaged  premises  is  a  final  decree  from 
which  an  appeal  may  be  taken  without 
delaying  for  confirmation  of  the  sale.  Whit- 
ing V.  Bank  of  United  States,  13  Pet.   6, 

10:  3a 
Cited  In  Holmes  v.  Jennlson,  14  Pet.  626,  Appx. 
10  L.  ed.  626,  Appz. — Forgay  v.  Conrad.  6 
How.  203.  12  L.  ed.  405— Craighead  v.  Wil- 
son, 18  How.  201,  15  L.  ed.  333 — Beebe  v. 
Russell,  19  How.  287,  16  L.  ed.  669 — Bron- 
son V.  LaCrosse  &  M.  R.  Co.  2  Black,  531» 
17  L.  ed.  360 — Thomson  v.  Dean  (Doan  v. 
Nelson)  .7  Wall.  346,  19  L.  ed.  95 — Frencik 
V.  Shoemaker,  12  Wall.  98.  20  L.  ed.  271 — 
Marin  v.  Lalley,  17  Wall.  17,  21  L.  ed. 
696 — North  Carolina  R.  Co.  v.  Swasey.  23 
Wall.  409,  23  L.  ed.  137— Chicago  &  V.  R. 
Co.  V.  Fosdick,  106  U.  S.  71.  27  L.  ea. 
66,  1  Sup.  Ct.  Rep.  10 — Bostwick  v.  Brink- 
erhoff,  106  U.  S.  4,  27  L.  ed.  74.  1  Sup. 
Ct.  Rep.  15 — Grant  v.  Phoenix  Mut.  L.  Ins. 
Co.  106  U.  S.  431,  27  L.  ed.  238.  1  Sup.  Ct. 
Rep.  414 — Burlington,  C.  R.  &  N.  R.  Co.  v. 
Simmons,  123  U.  S.  56.  31  L.  ed.  74.  8  Sup. 
Ct.  Rep.  58 — Keystone  Manganese  &  Iron 
Co.  V.  Martin.  132  U.  S.  93,  S3  L.  ed.  276, 
10  Sup.  Ct.  ^ep.  32 — Lawrence  v.  Nelson^ 
143  U.  S.  223.  36  L.  ed.  134,  12  Sup.  Ct. 
Rep.  440 — McGourkey  v.  Toledo  &  O.  C. 
R.  Co.  146  U.  S.  646,  36  L.  ed.  1083,  13 
Sup.  Ct.  Rep.  170 — Andrews  v.  National 
Foundry  &  Pipe  Works,  19  C.  C.  A.  551,  34 
U.  S.  App.  6.32.  73  Fed.  518 — The  Eugene, 
31  C.  C.  A.  346.  59  U.  S.  App.  513,  87  Fed. 
1003 — Chase  v.  Driver,  34  C.  C.  A.  672, 
92  Fed.  784— Ilendryx  v.  Perkins,  52  C. 
C.  A.  442,  114  Fed.  808 — Morgan  v.  Thomp- 
son. 59  C.  C.  A.  674,  124  Fed.  205— Weath- 
erford V.  James,  2  Ala.  176 — Jones  v.  Wil- 
son, 54  Ala.  54 — Ex  parte  Branch.  63 
Ala.  386— Klrby  v.  Runals.  140  111.  296.  2& 
N.  E.  607— Chicago  &  N.  W.  R.  Co.  v.  Chi- 
cago,  148  111.  153.  35  N.  E.  881— Klrby  v. 
Runals,  37  111.  App.  193— Miller  v.  Hall^ 
1  Bush,  233 — Cary  v.  Richardson,  35  La. 
Ann.  508 — Smith  v.  Valentine.  19  Minn. 
455.  Gil.  393 — Cromwell  v.  Craft,  47  Miss. 
59 — Huntington  v.  Moore,  1  N.  M.  476 — 
United    States   v.    Gwyn,    4    N.    M.    641,    42 
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Pac.  167— Randall  ▼.  Peckham,  11  B,  I. 
607— GUI  V.  Creed,  3  Coldw.  298 — ^Winches- 
ter T.  Winchester,  1  Head,  503 — Johnston 
T.  Hanner,  2  Lea,  10 — Hipp  v.  Huchett,  4 
Tex.  22— Redas  r.  Burnett,  69  Tex.  581 — 
Sucklej  T.  Rotchford,  12  Gratt.  70,,  65  Am. 
Dec.  240 — ^Ryan  v.  McLeod,  32  Gratt.  381 — 
Core  V.  Strlckler.  24  W.  Va.  694— Ho:y  y. 
Hughes,  27  W.  Va.  783 — ^Tormey  ▼.  Qerhart, 
41  Wis.  58. 

206.  An  appeal  may  be  taken  from  a  de- 
cree of  foreclosure  and  sale,  in  which  the 
nghts  of  the  parties  have  all  been  settled, 
and  nothing  remains  but  to  make  the  sale 
and  pav  out  the  proceeds.  North  Carolina 
R.  Co.  V.  Swasey,  23  Wall.  405,  23:  136 

Cited  in  Parsons  t.  Robinson,  122  U.  8.  115, 
30  L.  ed.  1128,  7  Sup.  Ct.  Rep.  1153 — 
Keystone  Manganese  &  Iron  Co.  t.  Martin, 
132  U.  S.  93,  83  L.  ed.  276,  10  Sup.  Ct. 
Rep.  32 — ^McGourkey  ▼.  Toledo  &  O.  R.  Co. 
146  U.  8.  545,  36  L.  ed.  1083,  13  Sup. 
Ct  Rep.  170 — ^Moran  T.  Hagerman,  12  C.  C. 
A.  243,  29  U.  8.  App.  71,  64  Fed.  503— 
Petersburg  Say.  &  Ins.  Co.  ▼.  Dellatorre, 
17  C.  C  A.  312,  80  U.  8.  App.  504,  70  Fed. 
644 — ^Denlson  ft  N.  R.  Co.  t.  Ranney-Alton 
Mercantile  Co.  44  a  C.  A.  75,  104  Fed. 
60^— Parmele  t.  Schroeder,  61  Neb.  561,  87 
Am.  St.  Bep.  466,  85  N.  W.  562. 

207.' A  "decree  that  mortgaged  premises 
iboold  be  .sold  at  public  auction  by  the 
marshal  unless  the  amount  found  due  for 
arrears  of  interest,  with  taxed  costs,  should 
U  paid  before  the  day  of  sale;  but  that,  if 
fncD  payment  were  made,  further  proceed- 
ings would  be  stayed  imtil  some  future  de- 
fault,—is  a  final  aeeree  from  which  an  ap- 
peal viU  lie.  Bronson  ▼.  La  Crosse  &  M. 
L  Co.  2  Black,  528,  17:  359 

CUed  In  French  ▼.   Shoemaker,   12   Wall.   98, 

20  L.  ed.  271 — Marin  ▼.  Lalley,  17  Wall.  17, 

21  L.  ed.  596 — Bostwlck  v.  Brinkerhoff,  106 
U.  S.  4,  27  I*  ed.  74,  1  Sup.  Ct.  Bep.  15 — 
Grant  ▼.  Phoenix  Mut.  L.  Ins.  Co.  106  U. 
S.  431,  27  li.  ed.  238,  1  Sup.  Ct.  Rep.  414 — 
Barlington,  C.  R.  &  N.  R.  Co.  ▼.  Simmons, 
123  U.  8.  53,  31  L.  ed.  74,  8  Sup.  Ct.  Rep. 
5S— Keystone  Manganese  &  Iron  Co.  ▼.  Mar- 
dn.  132  IT.  8.  93,  38  L.  ed.  276,  10  Sup. 
CL  Bep.  32 — ^McOourkey  ▼.  Toledo  &  O.  C. 
R.  Co.  146  U.  8.  545,  36  L.  ed.  1083,  13 
Sop.  Ct.  Rep.  170 — Akerly  v.  Vilas,  1  Abb. 
'U.  S.)  297,  Fed.  Cas.  No.  119 — Brush 
Electric  Co.  ▼.  Electric  ImproT.  Co.  2  C.  C. 
A.  379,  7  V.  S.  App.  208,  51  Fed.  561— 
Standley  v.  Roberts,  8  C.  C.  A.  309,  19  U. 
S.  App.  407,  59  Fed.  840— Gunn  ▼.  Black, 
^  C.  C.  A.  548,  19  U.  8.  App.  489,  60  Fed. 
lt;o— Salmon  t.  Mills,  13  C.  C.  A.  373,  27 
r.  8.  App.  782,  66  Fed.  33— Rust  v.  United 
Waterworks  Co.  17  C.  C.  A.  20,  36  U.  S. 
App.  167.  70  Fed.  132 — Blssell  Carpet- 
Sweeper  Co.  r.  Goshen  Sweeper  Co.  19  C. 
C.  A.  31,  43  U.  8.  App.  47,  72  Fed.  551 
—Andrews  ▼.  National  Foundry  &  Pipe 
Works,  19  C.  C.  A.  551,  34  V.  S.  App. 
632,  73  Fed.  518 — Chase  ▼.  Drlrer,  34  C. 
C.  A.  672.  92  Fed.  784 — East  Coast  Ce- 
dar Co.  ▼.  People's  Bank,  49  C.  C.  A. 
425,  111  Fed.  449 — Morgan  ▼.  Thompson, 
59  C.  C.  A.  674,  124  Fed.  205— Jones  v. 
Wilson.  54  Ala.  54 — Ex  parte  Branch,  63 
Ala.  386— Klrby  ▼.  Runals,  140  111.  296.  29 
N.  E.  697 — Klrby  ▼■  Ranals,  37  111.  App. 
W.V-Cary  ▼.  Richardson.  35  La.  Ann.  508 — 
France  ▼.  Bell,  52  Neb.  61,  71  N.  W.  984. 

206.  The  order  for  a  seizure  and  sale  of ' 


the  mortgaged  property,  in  a  foreclosure  un- 
der the  Louisiana  Code,  is  interlocutory 
only,  and  not  the  final  decree  in  the  case, — 
at  least  when  the  debtor,  within  the  time 
allowed  by  the  Code,  comes  in  and  contests 
the  validity  of  the  proceeding,  such  order  is 
not  a  final  judgment  or  decree;  and  the 
Supreme  Court  of  the  United  States  has  no 
jurisdiction  to  review  it  Fleitas  v.  Rich- 
ardson, 147  U.  S.  538,  13  Sup.  Ct.  Rep.  429, 

37:  272 
Cited  In  Andrews  v.  National  Foundry  &  Pipe 
Works,  19  C.  C.  A.  551,  34  U.  S.  App.  632, 
73  Fed.  519 — Nelson  v.  Lowndes  County, 
85  C.  C.  A.  423,  93  Fed.  542 — Easton  v. 
Broadwell,  8  Okla.  445,  58  Pac.  600. 

209.  By  the  laws  of  Louisiana,  unless  at 
least  three  days'  previous  notice  was  given 
to  the  debtors,  the  sale  would  be  void.  This 
proves  that  some  act  was  necessary  on  the 
part  of  the  plaintiffs  to  entitle  them  to  the 
truits  of  their  judgment  by  confession;  and 
upon  notice  being  given  to  the  debtors,  the 
whole  case  could  have  been  brought  before 
the  court,  and  a  final  judgment  rendered. 
Levy  v.  Fitzpatrick,  15  Pet.  167,         10:  699 

Ascertaining  amount  due. 

210.  A  decree  in  a  foreclosure  action,  as- 
certaining the  amount  due,  and  directing 
payment  within  a  year,  and  providing  for 
an  order  of  sale  in  default  of  payment,  is 
a  final  decree.  Milwaukee  &  M.  R.  Ck>.  v. 
Soutter,  2  Wall.  440,  17:860 
Cited  in  Thomson  v.  Dean   (Dean  v.   Nelson) 

7  Wall.  846,  19  L.  ed.  95 — City  Nat.  Bank 
T.  Hunter,  152  U.  8.  515,  38  L.  ed.  536,  14 
Sup.  Ct.  Rep.  675 — ^Ez  parte  Union  S.  B. 
Co.  178  U.  8.  319,  44  L.  ed.  1085,  20  Sup. 
Ct.  Rep.  944. 

211.  A  decree  in  foreclosure,  finding  the 
amount  due  and  ordering  payment  by  a  cer- 
tain day,  but  not  ordering  a  sale,  or  ascer- 
taining prior  liens,  or  fully  identifying  the 
property,  or  determining  the  time,  place, 
and  manner  of  sale,  is  not  final  for  the  pur- 

G>se  of  appeal.  Parsons  v.  Robinson,  122 
.  S.  112,  7  Sup.  Ct  Rep.  1153,  30:  1122 
Cited  in  Burlington,  C.  R.  &  N.  R.  Co.  v.  Sim- 
mons, 123  U.  8.  54,  81  L.  ed.  74,  8  Sup.  Ct. 
Rep.  58 — Keystone  Manganese  &  Iron  Co.  v. 
Martin,  132  U.  S.  98,  33  L.  ed.  276,  10  Sup. 
Ct.  Rep.  39 — ^McGourkey  v.  Toledo  &  O.  C. 
R.  Co.  146  U.  8.  545,  36  L.  ed.  1083,  13  Sup. 
Ct.  Rep.  170 — Chicago  &  O.  River  R.  Co.  v. 
McCammon,  10  C.  C.  A.  54,  18  U.  S.  App. 
628,  61  Fed.  776 — Blssell  Carpet-Sweeper 
Co.  V.  Goshen  Sweeper  Co.  19  C.  C.  A.  31, 
43  U.  S.  App.  47,  72  Fed.  551 — Chase  v. 
Driver,  34  C.  C.  A.  671,  92  Fed.  784. 

Confirmation. 

212.  A  decree  confirming  a  mortgage  sale 
is  final  when  it  cuts  off  the  equity  of  re- 
demption by  the  mortgagor  and  junior  mort- 
gagees and  general  creditors,  so  that  no 
reversal  of  any  order  thereafter  made  will 
necessarily  devest  the  title  under  the  sale. 
Where  proceedings  after  the  order  of  con- 
firmation will  relate  only  to  the  disposition 
of  the  property  acquired  by  the  purchaser 
and  the  proceeds  of  the  sale,  the  order  is  a 
final  decree.  Sage  v.  Central  R.  Co.  96 
U.  S.  712,  24:  641 
Cited  In  Williams  v.  Morgan,  111  U.   S.  699, 
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28  L.  ed.  565,  4  Sup.  Ct.  Rep.  638 — Cbaae 
▼.  Driver,  34  C.  C.  A.  672,  92  Fed.  784— 
Schwarts  v.  Costello,  11  App.  D.  C.  557. 

Setting:  aside  proceeding. 

213.  In  an  action  to  set  aside  proceedings 
for  foreclosure  and  obtain  a  conveyance  of 
the  mortgaged  property,  a  decree  is  final,  for 
the  purpose  of  an  appeal,  which  settles 
every  question  in  dispute  between  the  par- 
ties, and  leaves  nothing  to  be  done  but  to 
complete  the  sale  under  the  proceedings  for 
foreclosure,  and  hand  over  the  surplus  as 
the  decree  directs.  Re  Norton,  108  U.  S. 
237,  2  Sup.  Ct  Rep.  490,  27:  709 

Decree  for  redemption. 

214.  A  decree  establishing  the  right  of  a 
junior  mortgagee  to  redeem  from  a  prior 
mortgage,  but  not  determining  the  amount 
he  must  pay  or  the  amount  due  on  his  mort- 
gage, is  interlocutory,  and  an  appeal  there- 
from will  not  lie.  Burlington,  C.  R.  &  N. 
R.  Co.  V.  Simmons,  123  U.  S.  52,  8  Sup.  Ct. 
Rep.  58,  31 :  73 
Cited  In  McGourkey  v.  Toledo  &  O.  C.  R.  Co. 

146  U.  S.  545,  36  L.  ed.  1083,  13  Sup.  Ct. 
Rep.  170 — Defer  v.  De  May.  168  U.  S.  704, 
42  L.  ed.  1211,  18  Sup.  Ct.  Rep.  041— Chi- 
cago &  O.  River  R.  Co.  v.  McCammon,  10 
C.  C.  A.  54,  18  U.  S.  App.  628,  61  Fed.  776 
< — Andrews  v.  National  Foundry  &  Pipe 
Works,  10  C.  C.  A.  551,  34  U.  S.  App.  632, 
78  Fed.  510 — Postal  Teleg.  Cable  Co.  v. 
Southern  R.  Co.  00  Fed.  212 — Chase  v.  Driv- 
er, 84  C.  C.  A.  671,  02  Fed.  784— Davie  v. 
Davie,  52  Ark.  228,  20  Am.  St.  Rep.  170,  12 
S.  W.  558. 

Distribution  of  proceeds. 

Effect  of  Admission  to  Statehood,  upon 
Cases  of  Federal  Cognizance  Pend- 
ing in  Territorial  Supreme  Courts, 
see  Courts,  395c. 

215.  A  substantial  error  to  the  prejudice 
of  one  of  the  parties  may  originate  in  a  de- 
cree distributing  the  proceeds  of  a  sale 
under  a  decree  of  foreclosure;  from  such  a 
decree,  therefore,  an  appeal  may  be  had. 
Chicago,  D.  &  V.  R.  Co.  v.  Fosdick,  106 
U.  S.  82,  1  Sup.  Ct.  Rep.  10,  27:  64 

216.  A  decree  upon  an  intervening  peti- 
tion in  a  foreclosure  suit  against  a  railroad 
company,    adjudging    that    certain    locomo- 
tives used   by  that  company  under  a   con- 
tract for  their  purchase  should  be  paid  for 
from   the   sale,   is  a  final   decree.     Central 
Trust  Co.  V.  Grant  Locomotive  Works,  135 
U.  S.  207,  10  Sup.  Ct.  Rep.  736,        34:  97 
Cited  in  Louisville,  E.  &  St.  L.  R.  Co.  v.  Wil- 
son, 138  U.  8.  505.  34  L.  ed.  1025,  11  Sup. 
Ct.    Rep.    405 — McGourkey    v.    Toledo    &    O. 
C.  R.  Co.  146  U.  S.  548,  36  L.  ed.  1084,  13 
Sup.   Ct.   Rep.  170 — Compton  v.   Jesup,   167 
U.    S.    31,   42   L.   ed.    66,    17    Sup.    Ct.   Rep. 
795 — Central    Trust    Co.    v.    Marietta    &    N. 
G.  R.  Co.  1  C.  C.  A.  126,  2  U.  S.  App.  1,  48 
Fed.   860 — Gunn  v.   Black,  8   C.   C.  A.  543. 
10  U.  S.  App.  480,  60  Fed.  160— Brush  Elec- 
tric Co.  V.  Electric  Improv.  Co.  2  C.  C.  A. 
370,  7  U.  S.  App.  208,  51  Fed.  561— Peters- 
burp  Sav.  &  Ins.  Co.  v.  Dellatorre.  17  C.  C. 
A.   312,   30   U.   S.  App.   504,   70   Fed    645-- 
Central   Trust   Co.   v.   Marietta   &   N.    G.    R. 
Co.    21    C.    C.    A.    304.    41    U.    S.    App.    330. 
75  Fed.  205— Standard  Elevator  Co.  v.  Cran«; 
Elevator   Co.    22    C.    C.    A.    553,   46    U.    S. 


App.  411,  76  Fed.  771— Yorkshire  Invest 
ft  A.  Mortg.  Co.  V.  Fowler,  28  C.  C.  A. 
644,  45  U.  S.  App.  490,  78  Fed.  58— BuUer 
V.  Fayerweather,  33  C.  C.  A.  627.  63  U.  S. 
App.  120,  91  Fed.  460 — Chase  v.  DrlTcr,  84 
C.  C.  A.  671,  92  Fed.  784— Re  Mlchl^n  C. 
R.  .Co.  59  C.  C.  A.  646,  124  Fed.  730 — 
Schwarts  v.  Costello,  11  App.  D.  C.  557 — 
Ellison  V.  Gray,  55  N.  J.  Eq.  582,  37  Atl. 
1018. 

Decree  as  to  priorltiefl. 

217.  A  decree  in  a  suit  for  foreclosing  a 
railroad  mortgage,  that  the  claim  of  a  ven- 
dor of  rolling  stock  was  entitled  to  priority 
over  the  mortgage  debt,  is  a  final  decree 
which  may  be  appealed  from.  Fosdick  v. 
Schall,  99  U.  S.  235,  25:  339 
Cited  In  Re  Farmers'  Loan  &  T.  Co.  129  U.  S. 

213,  32  L.  ed.  657,  9  Sup.  Ct.  Rep.  265 — 
Central  Trust  Co.  v.  Grant  Locomotive 
Works,  135  U.  S.  223,  34  L.  ed.  104,  10 
Sup.  Ct.  Rep.  736. 

17.  Oases  Removed  front  State  Courts. 

Appellate  Jurisdiction  ever  Decrees  of  Dis- 
trict and  Circuit  Courts,  see  infra.  III. 
d,  3,  &. 

What  Court  has  Jurisdiction,  see  infra,  904, 
907. 

Order  remanding  to  state  court. 

Appellate  Jurisdiction  over  Judgments  of 
District  and  Circuit  Courts,  see  infra, 
m.  d,  3,  &. 

Necessity  as  to  Pecuniary  Amount,  see  in- 
fra, 628. 

218.  An  order  of  the  circuit  court  re- 
manding a  cause  to  the  state  court  for  want 
of  jurisdiction  is  not  a  final  judgment  in 
the  action.  The  remedy  is  by  mandamus  to 
compel  action.  Chicago  &.  A.  R.  Co.  v.  Wis- 
wall,  23  Wall.  507, .  23:  103 
Cited  in  Hoadley  v.  San   Francisco,  94  U.    S. 

5,  24  L.  ed.  34— Babbitt  v.  Clark,  103  U.  S. 
610.  26  L.  ed.  508 — Ex  parte  Hoard.  105 
U.  S.  578,  26  L.  ed.  1177 — ^Turner  v.  Farm- 
ers' I^an  &  T.  Co.  106  U.  S.  556,  27  L.  ed. 
275,  1  Sup.  Ct.  Rep.  519 — Harrington  v. 
Holler  (Crawford  v.  Haller)  111  U.  S.  796, 
28  L.  ed.  602,  4  Sup.  Ct.  Rep.  697 — 
Morey  v.  Lockhart,  123  «J.  S.  57,  81  T*. 
ed.  69,  8  Sup.  Ct.  Rep.  65 — Sherman  v. 
Grlnnell,  123  U.  S.  680,  81  L.  ed.  279.  R 
Sup.  Ct.  Rep.  260 — ^Richmond  &  D.  R.  Co. 
V.  Thonron,  134  U.  S.  46,  33  L.  ed.  871, 
10  Sup.  Ct.  Rep.  517 — Gurnee  v.  Patrick 
County,  137  U.  S.  143,  84  L.  ed.  602,  11 
Sup.  Ct.  Rep.  34 — Re  Pennsylvania  Co. 
137  U.  S.  452,  34  L.  ed.  739,  11  Sup.  Ct, 
Rep.  141— Chicago.  St  P.  M.  &  O.  R 
Co.  V.  Roberts,  141  U.  S.  694,  85  L.  ed.  906, 
12  Sup.  Ct.  Rep.  123— Re  Hohorst,  150  V. 
S.  664.  37  L.  ed.  1215,  14  Sup.  Ct.  Rep. 
221 — Missouri  P.  R.  Co.  v.  Pltagerald,  160 
U.  S.  580.  40  L.  ed.  542.  16  Sup.  Ct.  Rep. 
S89— Cincinnati  Street  R.  Co.  v.  Snell,  179 
U.  S.  398,  45  L.  ed.  249,  21  Sup.  Ct.  Rep. 
205 — German  Nat.  Bank  v.  Speckert,  181 
U.  S.  405,  45  L.  ed.  926,  21  Sop.  Ct.  Rep. 
688— Blrdseye  v.  Shaeffer,  87  Fed.  825 — 
Re  Coe,  1  C.  C.  A.  827,  6  U.  S.  App.  6,  49 
Fed.  482 — Cole  v.  Garland,  46  C.  C.  A. 
628.  107  Fed.  761— State  ex  rel.  Hughes 
V.  Walker,  25  Fla.  573.  6  So.  169 — State 
ex  rel.  Colcord  v.  Young,  31  Fla.  598,  19 
L.R.A.  637,  34  Am.  St.  Rep.  41,  12  So.  673— 


APPEAL  AND  ERROR,  I.  d,  18,  19. 


193 


State  ex  rel.  Bayha  ▼.  Philips  (State  ex  rel. 
Bujha  V.  Kansas  City  Ct.  of  Appeals)  97 
Mo.  342,  3  L.R.A.  480,  10  S.  W.  855— 
Schlntz  V.  Morris,  13  Tex.  Civ.  App.  595, 
35  8.  W.  516. 

219.  A  remanding  order  is  not  a  final 
judgment  or  decree  within  the  terms  of  the 
act  of  February  25,  1889,  providing  that  in 
all  cases  where  a  final  judgment  or  decree 
shall  be  rendered  in  a  circuit  court  of  the 
United  States  in  which  the  jurisdiction  of 
the  court  is  involved  the  party  against 
whom  the  judgment  or  decree  is  rendered 
shall  be  entitled  to  an  appeal  or  writ  of 
error  to  this  court,  without  reference  to  the 
amount  of  such  judgment  or  decree.  6ur- 
nee  v.  Patrick  County,  137  V.  S.  141,  11 
i>up,  Ct.  Rep.  34,  34:  601 
Cited  In   Ilurlbut  Land  &  Cattle  Co.  v.  Trus- 

cott,  165  U.  S.  719,  41  L.  ed.  1185.  17  Sup. 
Ct.  Rep.  994 — Powers  v.  Chesapeake  &  O. 
R.  Co.  169  U.  8.  98,  42  L.  ed.  675,  18  Sup. 
Ct.  Rep.  264 — German  Nat.  Bank  v.  Speck- 
ert,  181  U.  S.  407,  45  L.  ed.  927,  21  Sup. 
Ct  Rep.  609. 

220.  By  the  express  provision  of  the  act 
of  March  3,  1875,  the  order  of  a  Federal 
circuit  court  dismissing  or  remanding  a 
cause  that  has  been  removed  from  the  state 
court  is  reviewable  in  the  Supreme  Court 
of  the  United  States.  Hoadley  v.  San  Fran- 
cisco, 94  U.  S.  4,  24:  34 

Refnsal  to  remand. 

What  Court  has  Jurisdiction,  see  infra, 
907. 

221.  An  order  OTemiling  a  motion  to  re- 
maDd  the  case  to  the  state  court  is  not  a 
final  judgment  on  the  merits,  and  therefore 
not  the  subject  of  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States.  Bend- 
er V.  Pennsylvania  Co.  148  U.  S.  502.  13 
Sup.  Ct.  Rep.  640,  37:  537 
Cited  tn  Hurlbat  Land  &  Cattle  Co.  v.  Trus- 

fott  165  U.  S.  719.  41  L.  ed.  1185.  17  Sup. 
Ct.  Rep.  994 — McDonnell  ▼.  Jordan,  169  U. 
S.  734,  42  L.  ed.  1215,  18  Sup.  Ct.  Rep. 
944. 

222.  A  judgment  of  a  Federal  circuit 
court,  rendered  after  the  plaintiff,  having 
uiisuwessfully  moved  to  remand  the  cause 
to  the  state  court  whence  it  was  removed, 
had  elected  to  stand  upon  his  motion  to  re- 
mand, and  refused  to  recognize  the  juris- 
diction of  the  Federal  court,  that  plaintiff 
take  nothing  by  the  suit,  and  that  the  de- 
fendants go  hence  without  day  and  recover 
their  coats  against  plaintiff,  is  final  for 
the  purpose  of  appeal.  VVecker  v.  National 
Enameling  &  Stamping  Co.  204  U.  S.  176, 
27  Sup.  Ct.  Rep.  184,  51:  430 

IS.  Decrees  in  Admiralty. 

Jarisdiction  over  Decisions  of  District  and 
Circuit  Courts,  see  infra.  Til.  d,  3,  e. 

Appellants  or  Defendants  in  Error,  see  infra^ 
T\'.  b,  2,  6. 

See  also  supra,  72,  79,  113,  124. 

223.  A  decree  in  admiralty  is  not  final 
while  an  appeal  from  the  same  is  pending 

U.  S.  Dig.— 13 


in  this  court.    United  States  v.  Preston,  3 
Pet.   57,  7:  601 

Cited  in  Folger  ▼.  The  Robert  G.  Sbaw,  2 
Woodb.  &  M.  540,  Fed.  Cas.  No.  4,899 — 
Gedney  v.  The  L'Amistad,  Fed.  Cas.  No. 
5,294a — The  Panama,  Olcott,  354,  Fed.  Cas. 
No.  10,703— The  LlUle,  42  Fed.  180— Braith- 
waite  V.  Jordan,  5  N.  D.  252,  31  L.R.A. 
259,  65  N.  W.  701. 

224.  In  foreign  attachment  on  a  libel  in 
admiralty  in  personam,  a  decree  ascertaining 
the  liability  of  those  summoned  as  gar- 
nishees is  interlocutory  merely,  and  no  ap- 
peal can  be  had  until  after  final  decree. 
Cushing  V.  Laird,  107  U.  S.  69,  2  Sup.  Ct. 
Rep.  196,  27:  391 

225.  Where  a  vessel  was  sold  by  the  mar- 
shal, and  the  proceeds  paid  into  the  district 
court,  which  decreed  that  the  sum  claimed 
by   petitioner   was   due   from   the   fund   in 
court,    but    that,    as    the    fund    might    not 
satisfy   all   claims,   no   order   for   payment 
would  be  made  until  further  advised,  there 
was  no  final  decree  upon  which  an  appeal 
would  lie.     The  decree 'Waa  not  final,  even 
as  to  the  amount  in  controversy   between 
these  parties.  The  circuit  court,  therefore,  had 
no  jurisdiction,  and  the  appeal  ought  to  have 
been  dismissed.     Montgomery  v.  Anderson, 
21   How.  386,  16:  160 
Cited  In   Hohorst  v.   Hamburg- American   Pack- 
et Co.  148  U.  S.  265,  37  L.  ed.  445,  13  Sup. 
Ct.  Rep.  590 — Norton  v.  Hood,  12  Fed.  766 
— Andrews    v.     National     Foundry    &    Pipe 
Works,  19  C.  C  A.  549,  84  U.  S.  App.  632, 
73  Fed.  517. 

226.  A  decree  dismissing  the  claim  of  one 
of  the  claimants  for  a  portion  of  the  prop- 
erty libeled  for  condemnation  as  prize  of 
war,  and  ordering  execution  for  the  costs, 
is  final  within  the  meaning  of  the  judiciary 
acts,  and  this  court  has  jurisdiction  of  the 
appeal  from  it.  VVithenbury  v.  United 
States,  5  Wall.  819,  18:613 
Cited'\n  Tbomson  v.  Dean  (Dean  v.  Nelson)   7 

Wall.  346,  19  L.  ed.  95— Hill  v.  Cbicago  & 
R.  R.  Co.  140  U.  S,  54,  35  L.  ed.  332,  11 
Sup.  Ct.  Rep.  690 — Hohorst  v.  Hamburg- 
American  Packet  Co.  148  D.  S.  265,  37  L  ed. 
445,  13  Sup.  Ct.  Rep.  590 — Standley  v.  Rob- 
erts. 8  C.  C.  A.  308,  19  U.  8.  App.  407,  59 
Fed.  839— Salmon  v.  Mills,  13  C.  C.  A.  373, 
27  U.  S.  App.  732,  66  Fed.  33— Rust  v. 
United  Waterworks  Co.  17  C.  C.  A.  20.  36 
U.  S.  App.  167,  70  Fed.  132— Tbe  Eugene, 
31  C.  C.  A.  346,  59  U.  S.  App.  513,  87  Fed. 
1003 — Menge  v.  Warrimer,  57  C.  C.  A.  434, 
120  Fed.  818— Dodge  v.  Norlln,  66  C.  C.  A. 
427,  133  Fed.  365 — Orman  v.  Crystal  River 
R.  Co.  5  Colo.  App.  498.  39  Pac.  434— Hol- 
land v.  State,  15  Fla.  551. 

19.  Bankruptcy  Cases. 

Appellate  Jurisdiction  of  United  States  Su- 
preme Court,  see  infra,  III.  d,  2,  c;  III. 
d,  3,  d;  III.  d,  6,  h;  III.  d,  9,  h,   (19). 

Judgment  of  Reversal,  see  infra,  282,  283. 
312. 

i 

227.  The  claims  of  a  creditor  against  a 
bankrupt  estate  have  been  rejected  so  as 
to  give  the  right  to  appeal  where  he  insisted 
that  his  claims  were  for  a  definite  amount, 
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viz.,  the  amount  stated  in  the  proofs  of 
debt,  less  the  sum  derived  from  the  sale  of 
collateral,  and  the  referee  declined  to  allow 
the  claims  as  established  as  the  proof  stood, 
and  the  bankruptcy  court  approved  and  af- 
firmed the  ruling  of  the  referee  as  a  dis- 
allowance of  the  claims,  and  entered  an 
order  accordingly.  Hiscock  v.  Varick  Bank, 
206  U.  S.  28,  27  Sup.  a.  Rep.  681,    51 :  945 

20,  Aa  to  Costs. 

Review  of  Discretion  as  to,  see  infra,  Vin. 

i,  10. 
See  also  supra,  123,  207. 

228.  An  appeal  or  writ  of  error  does  not 
lie  from  a  decree  as  to  costs  merely.  Can- 
ter V.  American  Ins.  CJo.  3  Pet.  307,  7:  688 
Trustees  of  Internal  Improv.  Fund  v.  Green - 

ough,  105  U.  S.  527,  26. 1157 

Paper-Bag  Mach.  Cases,  105  U.  S.  766, 

26:  959 
Russell  V.  Farley,  106  U.  8.  433,        26:  1060 
Glendale  Elastic  Fabrics  Co.  v.  Smith,  100 
U.  S.  110,  25:  547 

Wood  V.  Weimar,  104  U.  S.  786,  26:  779 
Cited  in  Glendale  Elastic  Fabrics  Co.  v.  Smitb, 
100  U.  S.  112,  26  L.  ed.  547— Wood  v. 
Weimar,  104  U.  S.  792,  26  L.  ed.  781— 
RusBell  V.  Farley,  105  U.  S.  437,  26  L.  ed. 
1061— Paper-Bag  Cases,  105  U.  S.  772,  26 
L.  ed.  901 — The  Scotland  (Dyer  v.  Na- 
tional Steam  Nav.  Co.)  118  U.  8.  519,  30 
L.  ed.  155,  6  Sup.  Ct.  Rep.  1174— United 
States  T.  Waters,  183  U.  S.  212,  33  L.  ed 
505,  10  Sup.  Ct  Rep.  249— Burns  v. 
Hosensteln,  135  U.  8.  456,  34  L.  ed.  196, 
If*  Sup.  Ct.  Rep.  817— City  Nat.  Bank  v. 
Hunter,  152  U.  S.  616,  38  L.  ed.  536,  14 
Sup.  Ct.  Rep.  675 — Du  Bois  v.  Kirk,  158  U. 
S.  67,  39  L.  ed.  899,  16  Sup.  Ct.  Rep.  729— 
Tefft  ▼.  Stem,  21  C.  C.  A.  73.  43  U.  S. 
A  pp.  148,  73  Fed.  597— Gamewelt  Five- 
Alarm  Teleg.  Co.  y.  Municipal  Signal  Co. 
23  C.  C.  A.  251,  33  U.  S.  App.  714,  77  Fed. 
492— Tyler  Mln.  Co.  v.  Sweeney,  24  C  C. 
A.  584,  48  U.  S.  App.  203,  79  Fed.  282— 
The  City  of  Augusta.  25  C.  C.  A.  437.  50  U. 
8.  App.  39,  80  Fed.  304— Foster  v.  Elk 
Fork  on  &  Gas  Co.  40  C.  C.  A.  21,  99  Fed. 
617— The  Longfellow.  104  Fed.  368— Re 
MiclilgaQ  C.  R.  Co.  59  C.  C.  A.  648,  124  Fed. 
732— Western  Coal  ft  Mln.  Co.  y.  Petty.  65 
C  C.  A.  670,  132  Fed.  606 — Bohrer  ▼. 
Otterback.  2  App.  D.  C.  80 — Warner  ▼ 
Godfrey,  17  App.  D.  C.  104— Fraser  v.  Dis- 
trict of  Columbia,  7  Mackey,  152 — Johnson 
V  District  of  Columbia,  7  Mackey.  221 — 
Sanderson  ▼.  Sanderson.  20  Fla.  290 — Neher 
V.  Crawford,  10  N.  M.  740,  65  Pac.  156. 

229.  An  appeal  lies  from  a  decree  in  equi- 
ty for  costs,  when  they  are  directed  to  be 
paid  out  of  a  fund  in  the  hands  or  under 
the  control  of  the  court.  Trustees  of  In- 
ternal Improv.  Fund  v.  Greenough,  105  U.  S. 
527,  26:  1157 
Cited  in  Citisens  Bank  v.   Cannon,   164   U.   S. 

323.  41  L.  ed.  453,  17  Sup.  Ct.  Rep.  89— 
Foster  V.  Elk  Fork  Oil  ft  Gas  Co.  40  C.  C. 
A.  21,  99  Fed.  617 — West  ▼.  East  Coast 
Cedar  Co.  61  C.  C.  A.  417,  113  Fed.  743— 
Bohrer  ▼.  Otterback,  2  App.  D.  C.  80 — 
Victor  Gold  ft  S.  Mln.  Co.  v.  National  Bank, 
18  Utah,  93,  72  Am.  St.  Rep.  767,  55  Pac. 
72. 


230.  A  decree  made  by  a  circuit  court  of 
the  United  States,  directing  that  the  com- 
plainant be  paid  his  costs  and  expenses  out 
of  a  fund  in  court,  is,  pro  tantOf  a  final 
decree  from  which  an  appeal  will  lie.  Trus- 
tees of  Internal  Improv.  Fund  v.  Greenough, 
105  U.  S.  527,  26:  1157 
Cited  In  Hovey  ▼.  McDonald,   109  U.   S.    155, 

27  L.  ed.  890,  3  Sup.  Ct.  Rep.  136 — Wilf- 
lams  V.  Morgan,  111  D.  S.  699,  28  L.  ed. 
665,  4  Sup.  Ct  Rep.  638 — Central  Trust  Co. 
V.  Grant  Locomotive  Works,  136  U.  S.  224. 
84  L.  ed.  104,  10  Sup.  Ct.  Rep.  736 — Jack- 
sonville, T.  ft  K.  W.  R.  Co.  V.  American 
Constr.  Co.  6  C.  C.  A.  258,  18  U.  S.  App. 
877,  67  Fed.  69 — Standley  v.  Roberts.  8  C. 
C.  A.  309,  19  U.  S.  App.  407,  69  Fed.  84U 
— Gunn  V.  Black.  8  C.  C.  A.  543,  19  U.  S. 
App.  489,  60  Fed.  160 — Salmon  v.  Mills,  i^ 
C.  C.  A.  374,  27  U.  S.  App.  782,  66  Fed. 
33 — Rust  V.  United  Waterworks  Co.  17  C. 
C.  A.  20,  86  U.  S.  App.  167,  70  Fed.  132— 
Yorkshire  Invest,  ft  A.  Mortg.  Co.  v.  Fow- 
ler, 23  C.  C.  A.  644,  45  U.  S.  App.  490. 
78  Fed.  68— Tuttle  v.  Claflln,  81  C.  C.  A. 
421,  59  U.  S.  App.  602,  88  Fed.  124— 
Edgell  V.  Feldcr,  39  C.  C.  A.  544.  99  Fed. 
327 — Eau  Claire  v.  Payson,  46  C.  C.  A. 
471,  107  Fed.  657— Re  Michigan  C.  R.  Co. 
69  C.  C.  A.  647,  124  Fed.  731— Helnse  v. 
Butte  ft  B.  Conaol.  Mln.  Co.  64  C.  C.  A. 
16,  129  Fed.  338— Randle  v.  Boyd,  73  Ala. 
286 — Grant  v.  Superior  Court.  106  Cal.  326, 

39  Pac.  604— Fox  v.  Hale  ft  N.  Silver  Mln. 
Co.  112  Cal.  571.  44  Pac.  1022— Los  An- 
geles V.  Los  Angeles  City  Water  Co.  134 
Cal.  123,  06  Pac.  198— Standley  v.  Hen- 
drie  ft  B.  Mfg.  Co.  26  Colo.  380,  65  Pac. 
723 — Staples  v.  Barclay,  30  Colo.  430,  71 
Pac.  374 — Clemes  v.  Fox.  6  Colo.  App.  387, 

40  Pac.  843 — Links  v.  Connecticut  River 
Bkg.  Co.  66  Conn.  283,  33  Atl.  1003 — State 
ex  rel.  Heinze  v.  Second  Judicial  Dlst.  Court. 

28  Mont.  234,  72  Pac  613 — Battery  Park 
Bank  v.  West  Carolina  Bank.  126  N.  C. 
533,  36  S.  E.  30 — Baker  v.  Williams  Bkg. 
Co.  42  Or.  219,  70  Pac.  711— Milam  v  Hill, 
20  Tex.  Civ.  App.  676.  69  S.  W  447 — 
United  States  v  Church  of  Jesus  Christ  of 
L.  D.  8.  6  Utah.  896,  16  Pac.  723— Tomp- 
son  V.  Huron  Lumber  Co.  6  Wash.  530,  S2 
Pac.  636. 

21.  Contempt. 

See  also  infra,  262. 

231.  Judgments  in  proceedings  in  con- 
tempt are  not  reviewable  by  the  Supreme 
Court  on  appeal  or  error.  Re  Chetwood.  165 
U.  8.  443.  17  Sup.  Ct.  Rep.  385,  41 :  782 
Distinguiahed  in  Tiusley  v.  Anderson,  171   U. 

S.  105.  43  L.  ed.  96,  18  Sup.  Ct.  Rep.  805. 

Cited  In  O'Neal  v.  United  States,  190  U.  8.  38. 
47  L.  ed.  946,  23  Sup.  Ct.  Rep.  776— Bessette 
V.  W.  B.  Conkey  Co.  194  U.  S.  334,  48 
L.  ed.  1004,  24  Sup.  Ct.  Rep.  665— Re 
Paquet,  52   C.  C.  A.  242.   114   Fed.  440. 

232.  A  proceeding  below  for  contempt,  in- 
dependent of  and  separate  from  the  original 
suit,  cannot  be  re-examined  here,*  either 
by  writ  of  error  or  appeaL  Hayes  v.  Fisch- 
er, 102  U,  S.  121,  26:95 
Distinguished  In  State  v.  Knight,  3  S.  D.  615, 

44  Am.   St.   Rep.  809,  64  N.  W.   412. 

Cited  In  Newport  Light  Co.  v.  Newport,  151 
U.  S.   539,   38  L.  ed.  263,  14  Sup.  Ct.  Rep. 


APPEAL  AND  ERROR,  I.  d,  22. 


19S 


42»-Re  Chetwood,  165  U.  S.  462.  41  I. 
ed.  788,  17  Sup.  Ct.  Rep.  385— TInsley  v 
ADderson.  171  U.  S.  105.  4.3  L.  ed.  96.  18 
Sap.  Ct  Rep.  805 — Bessette  ▼.  W.  B.  CoDkey 
Co.  194  U.  8.  334,  48  L.  ed.  1004.  24  Sup. 
Ct.  Rep.  665 — Re  Chrlstensen  lOnglneorlng 
Co.  194  U.  8.  460,  48  L.  ed.  1074,  24  Sup. 
Ct  Rep.  729 — Fischer  v.  Hayes,  10  Blatcbf. 
18&  6  Fed.  88 — SearU  t.  Worden,  13  Fed. 
718— Uigbj  ▼.  Columbia  Rubber  Co.  18  Fed. 
602— Re  Spofford,  62  Fed.  444— Sessions  t. 
GoQid.  11  C.  C.  A.  551,  26  U.  S.  App.  368. 
63  Fed.  1002— Re  Paquet,  52  C.  C.  A.  242, 
114  Fed.  440— Re  Helnze,  62  C.  C.  A.  97, 
127  Fed  97 — Heinse  v.  Butte  &  B.  Consol. 
Mm.  Co,  63  C.  C.  A.  393,  129  Fed.  279— 
I»'«trfct  of  Columbia  r.  Prospect  Hill  Ceme- 
tery, ft  App.  D.  C.  511 — Ex  parte  Wbitmore, 
9  Utah.  4.'kS,  .35  Pac.  524. 

233.  A  writ  of  error  to  review  an  order  of 
n>romitmpnt  for  contempt  denied  on  the 
itTi'Mmd  that  Buch  order  was  not  a  final 
imiffinent  or  decree.  Re  Debs,  158  U.  S. 
:M.  15  Sup.  Ct.  Rep.  900.  39:  1092 
C»J^  in  Re   C  bet  wood.    165  U.   S.   462,   41   L. 

#d  "HK  17  Sup.  Ct.  Rep.  385 — TInsley  ▼. 
.4Bderfon.  171  U.  S.  105,  43  L.  ed.  96.  18 
R»)p  Ct.  Rep.  805 — Butler  ▼.  Fayerweather, 
33  C.  r.  A.  626,  63  U.  S.  App.  120.  91 
Fed.  450— Nassau  Electric  R.  Co  v.  SpraRue 
EIPTtric  R.  ft  Motor  Co.  37  C.  C.  A.  146, 
S5  Vp^.  415 — Re  Paquet,  52  C.  C.  A.  242. 
Ill  Fed.  440 — Chrlstensen  Engineering  Co. 
T.  WfstiQfcliouse  Air  Brake  Co.  63  C.  C.  A. 
59«  129  Fed.  96— Bullock  Electric  &  Mfg. 
Co.  T.  Westlngbouse  Electric  &  Mfg.  Co.  63 
C  r.  A.  609.  129  Fed.  107— Heinse  v. 
Bvtte  k  B.  Consol.  Mln.  Co.  63  C.  C.  A. 
3W.  129  Fed.  282. 

234.  Orders  of  a  Federal  circuit  court  di- 
rPTting  witnesses  to  answer  the  questions 
pit  to  them,  and  produce  written  evidence 
fn  tketr  possession,  on  their  examination 
^tVtre  a  special  examiner  appointed  in  a 
^Qit  brought  by  the  United  States  to  enjoin 
tn  alleged  violation  of  the  anti -trust  act 
•*f  Julv  2,  1890  (26  Stat,  at  L.  209,  chap. 
«T.  U.  S.  Comp.  Stat.  1901,  p.  3200),  lack 
•ii^  finslitj'  requisite  to  sustain  an  appeal  to 
•b-  Supreme  Court.  Alexander  v.  United 
>'ates,  201  U.  8.  117,  26  Sup.  Ct.  Rep.  356. 

50:686 

CUfd  In  Halght  &  F.  Co.  v.  Robinson.  203  U   S. 

S^l.  51  L.  ed.    .^27,  27   Sup.  Ct.  Rep.  780— 

bofle  ▼.  London  Guarantee  &  Accl.  Co.  204  U. 

!^   603.  51    U    ed.    643.    27    Sap.    Ct.    Rep. 

235.  The  circuit  court  of  appeals  cannot, 
in  ftdrance  of  the  final  decree  in  the  suit, 
r»<i?w  an  order  of  a  Federal  circuit  court 
vHirh  adjudges  the  defendants  in  such  suit 
^iltT  of  contempt  in  disobeying  an  order 
fir  the  production  of  certain  books  and  pa- 
Pf^  for  inspection  for  the  benefit  of  the 
]>'aintifT,  and  imposes  a  fine  or  imprison- 
'■^t  in  the  event  of  failure  to  produce  such 
^-^ks  or  papers  by  a  specified  date,  since 
'Ms  is  not  a  final  order  rendered  in  a  pro- 
<'*^ttg  criminal  in  its  nature,  and,  as  such, 
*ithin  the  appellate  jurisdiction  of  the  cir- 
''lit  court  of  appeals,  under  the  act  of  March 
".  1891  (26  SUt.  at  L.  828,  chap.  517.  U.  S. 
^flflip.  SUt.  1901,  p.  550).  §  6,  but  was  in 
'''Med  to  secure  the  rights  of  the  party  to 
the  Riit  for  whose  benefit  the  original  order 


was  made.     Doyle  v.  London  Gr.arantee  & 
.\cci.  Co.  204  U.  S.  599,  27  Sup.  Ct.  Rep.  313, 

61 :  641 

236.  This  court  has  no  jurisdiction  to  re- 
view the  judgment  of  the  circuit  court  im- 
posing  a  fine  for  contempt.  Contempt  of 
court  is  a  criminal  ofl'ense.  This  court  has 
jurisdiction  of  a  criminal  case  only  upon  a 
certificate  of  division.  New  Orleans  v.  New 
York  Mail  S.  S.  Co.  20  Wall.  387,  22:  354 
Cited  in  Hayes  ▼.   Fischer,  102  U.  S.  122,  26 

L.  ed.  96— Worden  v.  Senrls,  121  U.  S.  26, 
30  L.  ed.  857,  7  Sup.  Ct.  Rep.  814 — New- 
port Light  Co.  V.  Newport,  161  U.  S.  539, 
38  L.  ed.  263,  14  Sup.  Ct.  Rep.  420— TIn- 
sley V.  Anderson,  171  U.  S.  105,  43  L.  ed. 
06,  18  Sup.  Ct.  Rep.  805 — Bessette  v.  W.  B. 
Conkey  Co.  194  U.  S.  333,  48  L.  ed.  1004, 
24  Sop.  Ct.  Rep.  665 — Re  Chrlstensen  En- 
fTlneerlng  Co.  104  U.  S.  459,  48  L.  ed.  1074, 
24  Sop.  Ct.  Rep.  729 — Electoral  College 
Case.  1  Hughes,  588,  Fed.  Cas.  No.  4,386 — 
Re  Ellerbe,  4  McCrary,  453.  13  Fed.  533— 
United  States  v.  Berry,  24  Fed.  782— Van 
Ooorebeke  v.  United  States,  46  Fed.  469 — 
Re  Stofford,  62  Fed.  444 — Sessions  v.  Gould, 
11  C.  C.  A.  551,  26  U.  S.  App.  368,  63  Fed. 
1002 — Gould  T.  Sessions,  35  U.  S.  App.  281. 
14  C.  C.  A.  367,  67  Fed.  164— Butler  v. 
Fayerweather,  83  C.  C.  A.  626,  63  U.  S. 
App.  120,  01  Fed.  469 — Enoch  Morgan's 
Sons  Co.  V.  Gibson,  122  Fed.  422 — Re 
Heinze,  62  C.  C  A.  98,  127  Fed.  97— 
Frankfort  t.  Deposit  Bank,  62  C.  C.  A.  493, 
127  Fed.  813 — Chrlstensen  Engineering  Co. 
V.  WestlDghonse  Air  Brake  Co.  63  C.  C.  A. 
699,  129  Fed.  97— Bullock  Electric  &  Mfg. 
Co.  V.  Westlnghouse  Electric  &  Mfg.  Co. 
63  C.  C.  A.  609,  129  Fed.  107 — Heinze  ▼. 
Butte  &  B.  Consol.  Mln.  Co.  63  C.  C.  A. 
.392,  129  Fed.  278— Tyler  v.  Connolly.  65 
Cal.  32,  2  Pac.  414 — Teller  v.  People,  7  Colo. 
451,  4  Pac.  48 — State  v.  Markuson,  5  N.  D. 
150,   64   N.   W.   9.'(4— State  v.   Knight,   3    S. 

D.  616,  44  Am.  St.  Rep.  809,  64  N.  W. 
412— Baldwin   v.  Slate,   126   Ind.   31,   25  N. 

E.  820— Dodd  ▼.  Una.  40  N.  J.  Eg.  717,  6 
Atl.  155— State  v.  Nathans,  49  S.  C.  204, 
27  S.  E.  52— Ex  parte  Whltmorej  9  UUh, 
468,   35    Pac.   624. 

22»  Criminal  Cases, 

Reviewability  of  Decision  in  Habeas  Corpus 

Case,  see  supra,  I.  d,  14. 
Right  of  Government  to  Review,  see  infra, 

I.  e. 
Finality   of   Decision   of   Circuit   Court    of 

Appeals,  see  infra.  III.  d,  2.  g. 
Jurisdiction  over  Decisions  of  District  and 

Circuit  Courts,  see  infra,  ITL  d,  3.  f. 
Appeallate  Jurisdiction  of  Supreme  Court, 

see  infra,  1007-1018. 
Right  of  Appeal  in  Criminal  Case  as  Ele- 
ment of  Due  Process,  see  Constitutional 

Law,  822.  823. 
Ex  Post  Facto  Law  Giving  State  Right  to 

Appeal,  see  Constitutional  Law,  978. 
See  also  supra,  235,  236;  infra,  264,  llO.^^ 

237.  The  Supreme  Court  has  no  appellate 
jurisdiction  in  criminal  cases.  Re  Watkins, 
3  Pet.  193.  7:  650 
Cited  In  Forsyth  v.  United  States,  ft  How.  572, 

13  L.  ed.  26.3 — Ex  parte  Lauge.  18  Wall. 
185,  21  L.  ed.  882— Tennessee  v.  Davis,  100 
U.  S.  283,  25  L.  ed.  657— United  Stotes  ▼. 
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Plainer,  8  Cliff.  27,  Fed.  Cas.  No.  16,055— 
People  V.  Bradley,  60  111.  400 — United  States 
V.  McElroy,  2  Mont.  496 — Yarbrough  y.  State, 
2  Tex.  621. 

238.  Writ  of  error  entertained  by  the  su- 
preme court  in  a  criminal  case.  United 
States  V.  Siroms,  1  Gcanch,  252,  2:  98 
Cited  In  Ex  parte  Crane,  5  Pet.  203.  8  L.  ed. 

07 — Com.  ▼.  McGlnnis,  8  Cush.  218,  50  Am. 
Dec.    732. 

239.  Writ  of  error  does  not  He  to  circuit 
court  to  review  decision  in  criminal  cases. 
Re  Kaine,  14  How.  103,  14:  345 
Cited  In  Ex  parte  Lange,  18  Wall.  185,  21  L. 

ed.  882— United  States  t.  Plumer,  3  Cliff.  27, 
Fed.  Cas.  No.  16,055 — Wyeth  ▼.  Richardson, 
10  Gray,  242. 

240.  In  criminal  cases  the  proceedings  and 
judgment  of  the  circuit  court  cannot  be 
revised  or  controlled  by  this  court,  either  by 
writ  of  error  or  prohibition,  or  by  a  cer- 
tiorari. Re  Gordon,  1  Black,  503,  17:  134 
Cited  In  Ex  parte  Lange,  18  Wall.  185,  21  L. 

ed.  881 — American  Constr.  Co.  v.  Jackson- 
ville. T.  &  K.  W.  R.  Co.  148  U.  8.  380,  37 
L.  ed.  490,  13  Sup.  Ct.  Rep.  758 — United 
States  V.  Plomer,  3  Cliff.  27,  Fed.  Cas.  No. 
16.055 — Bryan  v.  Bates.  12  Allen.  209 — Unit- 
ed States  V.  McEIroy,  2  Mont.  496. 

241.  There  is  no  general  law  under  which 
this  court  can  review  the  decisions  of  cir- 
cuit and  district  courts  in  criminal  cases, 
the  act  of  1802  only  conferring  jurisdiction 
when  the  opinions  of  the  judges  below  are 
opposed.  Simpson  v.  United  States,  9  How. 
578,  13:  265 
Forsyth  v.  United  States,  9  How.  571, 

13:  262 
Cotton  v.  United  States,  9  How.  579, 

13:  265 
Cited  In  Ex  parte  Vallandlgham,  1  Wall.  251. 
17  L.  ed.  593~United  States  v.  Circuit 
Judges.  3  Wall.  679.  18  L.  ed.  114— Ex 
parte  Lange,  18  Wall.  185,  21  L.  ed.  882— 
San  Francisco  v.  United  States,  4  Sawy. 
580,  Fed.  Cas.  No.  12,316— United  States 
V.  Plumer,  3  Cliff.  27,  Fed.  Cas.  No.  16.- 
055. 

242.  The  8th  Amendment  to  the  Consti- 
tution of  the  United  States,  which  declares 
that  excessive  fines  shall  not  be  imposed,  is 
addressed  to  the  courts  of  the  United  States, 
exercising  criminal  jurisdiction,  and  is  doubt- 
less mandatory  to,  and  a  limitation  upon, 
their  discretion.  But  the  Supreme  Court 
has  no  appellate  jurisdiction  to  revise  the 
sentences  of  inferior  courts  in  criminal 
cases,  and  cannot,  even  if  the  excess  of  the 
fine  is  apparent  upon  the  record,  reverse  the 
sentence.     Re  Watkins,  7   Pet.   568, 

8:  786 

Cited  in  Le  Roy  v.  Clayton.  2  Sawy.  499,  Fed. 

Cas.   No.  8.268 — United   States  v.  Plumer,    .S 

Cliff.    27,    Fed.    Cas.    No.    16,055 — Curry    v. 

Marvin,  2  Fla.  417. 

243.  When  the  circuit  court  of  the  United 
States  has  entered  its  judgment  of  imprison 
ment  and  imposed  a  fine,  upon  the  trial  of 
an  indictment,  and  has  overruled  the  motion 
in  arrest  of  judgment  and  for  a  new  trial, 
the  judgment  thus  entered  is  final.  United 
States  V.  Pile,  130  U.  S.  280,  9  Sup.  Ct.  Rep 
623,  32: 904 


23,  Refusal  to   Ohey  Mandate. 

244.  The  refusal  of  the  highest  court  of  a 
state  to  obey  the  mandate  of  the  Supreme 
Court  of  the  United  States,  on  the  ground 
that  so  much  of  the  judiciary  act  of  Sep- 
tember 24,  1789,  §  25,  as  extended  the  ap 
pellate  jurisdiction  of  that  court  over  state 
courts  is  unconstitutional,  is  reviewable  in 
the  Supreme  Court  of  the  United  States  as 
a  final  judgment.  Martin  v.  Hunter,  1 
Wheat.  304,  4:  97 

245.  Where  a  decree  of  the  circuit  court  is 
afiSrmed,  and  the  cause  remanded  to  the  cir- 
cuit court,  an  order  for  attachment  by  the 
circuit  court  against  the  defendant  to  en- 
force the  original  decree  is  not  a  final  decree 
on  which  an  appeal  can  be  sustained.  Mc- 
Micken  v.  Perin,  20  How.  133,  15:  857 
Cited  in  Newport  Light  Co.  v.  Newport,  151  I'. 

8.  539,  38  L.  ed.  263,  14  Sup.  Ct.  Rep.  429— 
Ex  parte  Whitmore,  9  Utah,  458,  35  Pac. 
524. 

24.  Judgment  of  Highest  State  Court; 
Decision  of  Intermediate  Court  Gen^ 
erally, 

a.  In  Oeneralm 

Judgment  of  Inferior  State  Court,  see  infra. 
1160. 

246.  If  by  any  direction  of  a  supreme 
court  of  a  state  an  entire  cause  is  de- 
termined, the  decision  constitutes  a  final 
judgment.  Tippecanoe  County  v.  Lucas.  93 
U.  S.  108,  23:  822 
Cited   in    Bostwick   v.    Brinkerhoff.    106    V.    S 

4.  27  L.  ed.  74.  1  Sup.  Ct.  Rep.   15 — Hasel 
tine   V.   Central    Nat.    Bank,   183   U.    S.    l.-^l. 
45   L.  ed.   118.  22  Sup.   Ct.   Rep.  49— Chewi 
peake  &  P.  Teleph.  Co.  v.  Mannlnip.  186   W 

5.  242,  46  L.  ed.  1146.    22  Sup.  Ct.  Rep.  R81 

— Moff^an    v.    Thompson,    59    C.    C.    A.    674. 

124  Fed.  205 — Cook  v.  Cook,  18  Fla.  636 — 

Atlanta   v.    First   Methodist   Church,   83   Oa. 

449,  10  S.  E.  231— Ketcbum  v.  Thatcher,  12 

Mo.  App.  188. 

• 

247.  The  words  "final  judgment,"  in  the 

judiciary  act,  §  25.  must  be  understood  as 
applying  to  all  judgments  and  decrees  which 
determine  the  particular  cause.  Weston  v, 
Charleston.  2  Pet.  449.  7:481 

Cited  in  Holmes  v.  Jennison.  14  Pet.  563.  10 
L.  ed.  591 — Tyler  v.  ReRistration  Ct.  Judges. 
179  U.  S.  411,  45  L.  ed.  255,  21  Sup.  Ct. 
Rep.  206 — Basslck  MIn.  Co.  v.  Schoolfield. 
15  Colo.  380,  24  Pac.  1049 — Allen  v.  Savan 
nah.  9  Ga.  293 — Lalande  v.  McDonald,  2 
Idaho.  287.  13  Pac.  347 — Brinkley  v.  Brink 
ley,  47  N.  Y.  47— Antlm's  Case,  5  Phila.  286, 
\      Fed.  Cas.  No.  495. 

248.  Where  no  further  proceedings  were 
had  in  the  state  court,  except  a  verdict  and 
motion  for  new  trial  overruled,  and  no  judg- 
ment was  entered  on  the  verdict,  there  is  no 
final  judgment,  and  this  court  has  no  juris- 
diction of  the  case.  National  L.  Ins.  Co.  ▼. 
Scheffer,   131  U.   S.   Appx.  cciii,  and 

26:  1110 

249.  A  judgment  of  the  highest  state 
court,  which  is  simply  a  direction  to  transfer 
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tbe  possession  of  a  railroad  in  the  hands 
of  a  receiver  to  the  comptroller  general  of 
the  state,  subject  to  such  orders  as  the  lower 
ourt  shall  deem  necessary  for  the  protection 
of  the  rights  of  the  parties  in  the  principal 
sDit,  is  not  a  final  judgment  in  the  cause 
which  can  be  reviewed  by  the  Supreme  Court 
of  the  United  States.  Hand  v.  Hagood,  131 
U.  S.  181,  Appx.  and  26:  ^01 

250.  A  judgment  of  the  highest  state 
rourt  denying  a  writ  of  mandamus  to  com- 
pel a  state  official  to  receive  interest  coupons 
for  taxes  without  a  deduction  from  their 
face  value  of  the  amount  of  a  tax  levied 
on  tbe  bonds  is  final  for  the  purpose  of  re- 
view by  the  Supreme  Court  of  the  United 
States.  Hartman  v.  Greenhow,  102  U.  S. 
fiT2,  26:  271 
Vittd  in  Louisiana  v.  Jumel,  107  U.  S.  745,  27 

L.  ed.  460,  2  Sup.  Ct.  Rep.  128— Poindoxter 
▼.  Qreentaow,  114  V.  S.  280,  20  L.  ed.  180, 
5  Sap.  Ct.  Rep.  903 — McPhei-son  v.  Blacker, 
146  U.  S.  24.  36  L.  ed.  873,  13  Sup.  Ct. 
Rep.  3 — American  Exp.  Co.  v.  Michigan, 
177  V.  8.  406.  44  L.  ed.  824,  20  Sup.  Ct. 
Rep.  605 — Re  Epiey,  10  Okla.  643,  64  Pac. 
18. 

251.  A  decree  of  the  highest  court  of  a 
-ute  dissolving  a  preliminary  injunction 
A^iK-h  had  been  granted  by  a  lower  court  is 
;i»t  tinak  for  the  purpose  of  review  in  the 
supreme  Court  of  the  United  States.  Moses 
V  Mobile,  15  Wall.  387,  21:  176 
I  •(.'(/  In  Thomas  v.  Wooldridge,  23  Wall.  288, 

*J3  L.  ed-  136— Norton  v.  Hood,  12  Fed.  765 — 
henver  ft  R.  O.  R.  Co.  r.  Walker,  15  C.  C. 
A.  189.  32  IT.  S.  A  pp.  420.  68  Fed.  24— 
Trump  ▼.  McDonnell,  112  Ala.  258,  20  So. 
."'24— Cobn  ▼.  Lehman,  03  Mo.  584,  6  S.  W. 
267. 

252.  Tbe  decision  of  the  highest  court  of 
a  *tate.  ordering  a  lower  state  court  to  dis- 
'^tarire  a  rule  for  contempt  in  violating  an 
iDIunction,  is  not  a  final  judgment.  New- 
rrt  Ught  Co.  V.  Newport,  151  U.  S.  527, 
M  Sup.  a.  Rep.  429,       *  38:  259 

253.  Where  the  highest  state  court  re- 
i.'ard^  a  judgment  of  an  inferior  court  for 
^:ie  condemnation  of  land  without  estimat- 
ing tbe  compensation  so  far  final  as  to  justi- 
ty  an  appeal  from  it,  the  Supreme  Court  of 
Hrf*  United  States  will  not  decline  to  review 
\\if  judgment  of  affirmance  in  the  highest 
'''•ate  court,  on  the  theory  that  there  is  no 
taal  judgment.  Wheeling  &  B.  Bridge  Co. 
'.    Hlieeling  Bridge  Co.  138  U.  S.  287,  11 

up.  Ct.  R^.  301.  34:  967 

'  ited  io  Lozton  V.  North  River  Bridge  Co.  147 
V  S.  341.  37  L.  ed.  196,  13  Sop.  Ct.  Rep. 
r4»6 — Great  Western  Teleg.  Co.  v.  Burnham, 
W2  U.  S.  343.  40  L.  ed.  993,  16  Sup.  Ct. 
R^p.  850^— Tyler  v.  Registration  Ct.  Judges, 
179  U.  8.  411.  45  L.  ed.  255,  21  Sup.  Ct. 
t>p.  206 — Southern  R.  Co.  v.  Postal  Teleg. 
Cable  Co.  179  U.  S.  643.  45  L.  ed.  356.  21 
i^np.  Ct.  Rep.  249 — Southern  R.  Co.  v.  Postal 
T^leg.  Cable  Co.  35  C.  C.  A.  367,  93  Fed. 
394— Bent  v.  Miranda,  8  N.  M.  83,  42  Pac. 
^1— Wheeling  Bridge  &  T.  R.  Co.  v.  Wheeling 
Steel  k  I.  Co.  41  W.  Va.  752.  24  S.  E.  651. 

254.  It  is  no  objection  to  a  writ  of  error 
under  the  25th  section  of  the  judiciary  act, 


that  a  state  judgment  was  rendered  on  a 
voluntary  submission  without  suit  under 
the  Code  of  Procedure  of  the  state.  Aldrich 
V.  i^tna  Ins.  Co.  8  Wall.  491,  19:  473 

255.  A  judgment  of  the  highest  state  court 
denying  a  writ  of  mandamus  to  compel  a 
state  official  to  receive  interest  coupons  for 
taxes  without  a  deduction  from  their  face 
value  of  the  amount  of  a  tax  levied  on  the 
bonds  is  final  for  the  purpose  of  review  by 
the  Supreme  Court  of  the  United  States. 
Hartman  v.  Greenhow,  102  U.  S.  672, 

26:  271 

256.  It  is  of  no  consequence,  as  respects 
jurisdiction  of  this  court  over  the  final  judg- 
ments of  a  state  court,  that  the  judgment 
was  rendered  in  an  original  proceeding  in 
the  supreme  court  of  appeals  of  the  state, 
and  not  in  a  case  pending  before  that  court 
on  appeal.  Hartman  v.  Greenhow,  102  U.  S. 
672,  26: 271 

257.  A  so-called  court  order  made  upon 
a  return  to  a  writ  of  habeas  corpus  granted 
by  a  judge  and  returnable  before  him  does 
not  constitute  a  final  judgment  or  decree 
in  a  suit  in  the  highest  court  of  a  state  in 
which  a  decision  can  be  had  which  may  be 
reviewed  on  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  state  court, 
under  U.  S.  Rev.  Stat.  §  709,  U.  S.  Comp. 
Stat.  1901,  p.  575.  Clarice  v.  McDade,  165 
U.  S.  168,  17  Sup.  Ct.  Rep.  284,  41 :  673 

258.  A  judgment  of  the  highest  court  of  a 
state  is  none  the  less  final  for  the  purposes 
of  review  by  the  Supreme  Court  of  the 
United  States  because  it  was  rendered  upon 
an  equal  division  of  opinion  among  the 
judges.    Lessieur  v.  Price,  12  How.  59, 

13:  893 
Hartman  v.  Greenhow,  102  U.  S.  672, 

26:271 
Cited  in  Hartman  v.  Greenhow,  102  U.  8.  676, 
26    L.   ed.    273 — State  v.   Sunapee   Dam   Co. 
72  N.  H.  115,  55  Atl.  899. 

259-61.  A  judgment  of  the  highest  court 
of  the  state  directing  an  inferior  court  to 
enter  an  order  turning  over  to  petitioner  a 
certain  sum  of  money  and  all  stock  and  se- 
curities received  by  him  from  defendants 
after  making  reasonable  allowance  for  costs, 
disbursements,  and  attorneys*  fees,  as  con- 
templated by  law,  is  not  final  for  the  pur- 
pose of  review  in  the  Supreme  Court  of  the 
United  States.  California  Nat.  Bank  v. 
Stateler,  171  U.  S.  447,  19  Sup.  Ct.  Rep.  6. 

43:  233 

262.  The  refusal  by  the  highest  court  of 
Virginia  to  entertain  an  appeal  from  a  final 
decree  of  an  inferior  state  court  is  so  far 
the  equivalent  of  a  judgment  of  affirmance 
as  to  amount  to  a  final  judgment  which  may 
be  reviewed  by  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  the 
highest  state  court.  Richmond,  F.  &  P.  R. 
Co.  V.  Louisa  R.  Co.  13  How.  71,  14:  55 

263.  The  refusal  of  the  highest  court  of 
a  state  to  entertain  an  appeal  from  a  final 
decree  of  an  inferior  court,  although  made 
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on  an  application  for  a  writ  of  supersedeas 
which  is  denied  on  the  ground  that  the  judg- 
ment of  the  lower  court  was  plainly  right, 
is  a  final  judgment  which  may  be  reviewed 
in  this  court.  Williams  v.  Bruffy,  102  U.  S. 
248,  26:  135 

264.  Where  plaintiff  in  error  was  indicted 
and  convicted  and  sentenced  in  the  court  of 
quarter  sessions  of  Allegheny  county,  Penn- 
sylvania, and  applied  to  a  judge  of  the  su- 
preme court  of  that  state  for  a  writ  of  er- 
ror to  the  court  of  quarter  sessions,  which 
was  denied,  and  he  could  go  no  further,  the 
judgment  of  the  latter  court  may  be  con- 
sidered final  for  the  purposes  of  a  writ  of 
error  from  the  Supreme  Court  of  the  Unit- 
ed States.  Clark  v.  Pennsylvania,  128  U.  S. 
395,  9  Sup.  a.  Rep.  113,  32:  487 

Editorial  note. 

What  judgments  of  state  courts  are  final 
for  this  purpose.  49:  1001 

Necessity  that  Judg:nient  be  final. 

265.  A  writ  of  error  to  a  state  court  will 
not  lie  if  the  judgment  is  not  final.  Drake 
v.  Kochersperger,  170  U.  S.  303,  18  Sup.  Ct. 
Rep.  942,  42:  1046 

266.  Only  a  final  adjudication  of  a  state 
M)urt  can  be  brought  into  the  Supreme  Court 
of  the  United  States.  Goodenough  Horse- 
shoe Mfg.  Co.  V.  Rhode  Island  Horseshoe 
Co.  154  U.  S.  635,  Appx.,  and  14  Sup.  Ct. 
Rep.  1180,  24:  368 

267.  Only  final  judgments  can  be  reviewed 
by  the  Supreme  Court  of  the  United  States 
on  writ  of  error  to  a  state  court.  Houston 
V.  Moore,  3  Wheat.  433,  4:  428 
Cited  in  Carter  v.  Buchanan,  2  Ga.  840 — Flem- 
ing V.  Clark,  12  Allen,  197— McClaDe  v. 
White,  5  Min.  183,  Gil.  139. 

268.  This  court  has  no  jurisdiction  over  a 
state  judgment  which  is  not  the  final  judg- 
ment in  the  suit.  Kimball  v.  Evans,  93  U. 
S.  320,  23 :  920 
Cited  in  Fisher  v.  Perkins  (Fisher  v.  Carrico) 

122  U.  S.  527,  30  L.  ed.  1193,  7  Sup.  Ct. 
Rep.  1227 — Commercial  Nat.  Bank  v.  Con- 
sumers'  Brewing  Co.   16  App.   D.  C.   195. 

269.  Writ  of  error  from  the  Federal  Su- 
preme Court  to  review  the  judgment  of  state 
court  issues  after  final  judgment.  M'Cul- 
loch  V.  Maryland,  4  Wheat.  316,  4:  579 
Cited  in  State  ex  rel.  Todd  v.  Common  Pleas 

Court,  15  Ohio  St.  887. 


b.  AffirmanceM. 

Circuit  courts. 

270.  A  decree  of  affirmance,  without  tax- 
ation of  costs  and  without  specifying  the 
sum  for  which  it  is  rendered,  is  not  a  final 
decree.    Wheeler  v.  Harris,  13  Wall.  51, 

20:531 

271.  An  order  of  the  circuit  court  merely 
afiirming  a  decree  of  the  district  court,  and 
nothing  more,  is  not  a  final  decree  from 
which  an  Appeal  Ues  to  the  Supreme  Court. 


The  Lucille  v.  Repass  (The  Lucille)  19  WaH. 
73,  22: 64 

Cited  in  Morehead  v.  International  B.  Co.  46 
Tex.   182. 

Circnit  conrts  of  appeals. 

See  also  infra,  287. 

272.  An  interlocutory  order  for  a  tempo- 
rary injunction,  aflirmed  by  the  circuit  court 
of  appeals  without  direction,  is  not  appeal- 
able to  the  Supreme  Court.  Kirwan  t. 
Murphy,  170  U.  S.  205,  18  Sup.  Ct.  Rep.  592, 

42:  1009 
Cited  in  Kingman  ft  Co.  v.  Western  Mfg.   Co. 
170  n.  S.  677,  42  L.  ed.  1193,  18  Sop.   Ct 
Rep.  786. 

273.  A  decree  by  a  circuit  court  of  ap- 
peals affirming  a  decree  of  a  circuit  court 
without  specifying  the  sum  for  which  it  is 
rendered  is  final  for  the  purposes  of  a  writ 
of  error.  Texas  &  P.  R.  Co.  v.  Gentry,  163 
U.  S.  353, 16  Sup.  Ct.  Rep.  1104,  41 :  186 

Courts  of  District  of  Columbia. 

274.  Where,  upon  a  question  as  to  the 
domicil  of  the  testator,  pending  an  order 
for  the  distribution  of  property  under  a 
will  which  has  been  proved  in  Missouri,  and 
a  copy  thereof  and  of  the  probate  admitted 
to  record  in  the  District  of  Columbia,  and 
letters  testamentary  there  granted,  the  su- 
preme court  of  the  District  decided  at  special 
term  that  the  domicil  was  in  the  District, 
and  that  the  court  of  the  District  had  orig- 
inal jurisdiction  in  the  matter  of  the  estate, 
and  an  appeal  was  taken  to  the  general 
term;  but,  notwithstanding  such  appeal,  the 
special  term  entered  a  final  decree  approving 
the  accounts  of  the  person  appointed  to  dose 
up  the  matter  in  t^ie  District,  and  directing 
him  to  pay  over  the  funds  in  his  hands;  and 
the  supreme  court  in  general  term  affirmed 
the  decree  fixing  the  docicil — such  judgment 
of  affirmance  was  not  final  within  the  mean- 
ing of  the  act  of  Congress  giving  the  Su- 
preme Court  jurisdiction  on  appeals  or  writs 
of  error.  Benjamin  v.  Dubois,  118  U.  S.  46, 
6  Sup.  Ct.  Rep.  925,  30:  52 

State  courts. 

See  also  supra,  262;  infra,  305,  312. 

275.  A  judgment  of  the  highest  court  of  a 
state  which  merely  affirmed  an  order  of  an 
inferior  court  refusing  a  new  trial  is  not 
a  final  judgment  which  can  be  reviewed  in 
the  Supreme  Court  of  the  United  States. 
Beaupre  v.  Noyes,  138  U.  S.  397, 11  Sup.  Ct. 
Rep.  296,  34:  991 
National  L.  Ins.  Co.  v.  Scheffer,  131   U.  S. 

203,  Appx.,  and  26:  1110 

I 

276.  A  judgment  of  the  highest  court  of  a 
state  which  merely  affirms  an  interlocutory 
order  of  a  lower  court  is  not  a  final  judg- 
ment which  may  be  reviewed  in  the  Supreme 
Court  of  the  United  States,  however  ap- 
parently decisive  of  the  merits.  Meagher  v. 
Minnesota  Thresher  Mfg.  Co.  145  U.  S.  608, 
12  Sup.  a.  Rep.  876,  36:  834 

277.  A  decision  of  the  state  court  which 
affirmed  an  order  of  an  inferior  court  over- 
ruling a  motion  to  quash  an  execution  it 
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Boi  ■object  to  review  in  the  United  States 
Supreme  Court.  Loeber  v.  Schroeder,  149 
U.  S.  580,  13  Sup.  Ct.  Rep.  934,  37:  856 

278.  A  judgment  of  a  state  court  affirm- 
ing, with  costs,  an  order  of  an  inferior  court 
which  overruled  a  demurrer  with  leave  to 
answer  is  not  subject  to  review  in  the  Su- 
preme Court  of  the  United  States.  Meagher 
V.  Minnesota  Thresher  Mfg.  Co.  145  U.  S. 
608, 12  Sup.  Ct.  Rep.  876,  36:  834 
Cited  In  Chicago  &  N.  W.  R.  Co.  ▼.  Osborne, 

146  U.  8.  355.  36  L.  ed.  1003,  13  Sup.  Ct. 
Rep.  281 — Brown  v.  Baxter  (Brown  v.  Marion 
Nat.  Bank)  146  U.  S.  620,  36  L.  ed.  1107, 
13  Sop.  Ct.  Rep.  260 — Union  Mat.  L.  Ins.  Co. 
▼.  KIrchoff,  160  U.  S.  378,  40  L.  ed.  463,  16 
Sap.  Ct.  Rep.  318 — Clark  v.  Kansas  City,  172 
U.  8.  337.  43  L.  ed.  460,  19  Sap.  Ct.  Kep. 
207— MacLeod  ▼.  Graven,  24  C.  C.  A.  450. 
47  U.  S.  App.  573,  70  Fed.  84 — Nolan  v. 
Smith,  137  Cal.  363,  70  Pac.  166. 

279.  A  judgment  of  the  supreme  court  of 
a  state  which  affirms  a  decision  of  a  lower 
court  overruling  a  demurrer,  and  thereby  re- 
mands the  cause  to  the  court  below  for  a 
hearing  on  the  merits,  cannot  be  reviewed  in 
the  Supreme  Court  of  the  United  States. 
Werner  v.  Charleston,  151  U.  S.  360,  14  Sup. 
a  Rep.  356,  38:  192 
died  In   Union   Mat.   L.   Ins.   Co.   v.   Kirchofr^ 

160  U.  8.  378,  40  L.  ed.  463,  16  Sop.  Ct. 
Bep.  818 — ^Meyer  v.  Cox,  169  U.  S.  735,  42 
L.  ed.  1217,  18  Sop.  Ct.  Rep.  044— Clark  v. 
Kansas  City,  172  U.  S.  337,  48  L.  ed.  469, 
19  Snp.  Ct.  Rep.  207 — MacLeod  v.  Graven, 
34  C.  C.  A.  450,  47  U.  S.  App.  673,  79 
FM.  84. 

290.  A  decree  of  the  highest  court  of 
equity  of  a  state,  affirming  the  decretal  or- 
der of  an  inferior  court  refusing  to  dissolve 
a  preliminary  injunction,  is  not  a  final  de- 
cree from  which  an  appeal  lies  to  this  court. 
Gibbons  v.  Ogden,  6  Wheat.  448,  5:  302 

Cited  In  Verden  v.  Coleman,  18  How.  86,  15 
L.  ed.  272 — Poole  v.  Nlzon,  9  Pet.  780 
Appx.  Fed.  Cas.  No.  11.270— Nacoochee  Hy- 
draulic Min.  Co.  V.  Davis.  40  Qa.  318 — 
Rlagcold's  Case,  1  Bland,  Ch.  17. 


o.  Reversals, 

281.  Error  does  not  lie  from  a  judgment 
rpvereing  the  judgment  of  an  inferior  court 
and  remanding  the  cause  to  that  court  with 
faittmctlon  to  award  a  venire  facias  de  novo. 
Brown  v.  Union  Bank  of  Florida,  4  How. 
465,  11:1058 

OUed  In  Haseltine  v.  Central  Nat.  Bank,   183 

U.  8.  132.  46  L.  ed.   118.  22  Sup.   Ct.  Rep. 

49 — ^Morgan  v.  Ttiompson,  59  C.  C.  A.  674, 

124    Fed.    205 — Hart    v.    Burnett.    20    Cal. 

172— Lee  T.  Heath,  61  N.  J.  L.  251,  89  Atl. 

729. 

Circuit  oonrts. 

Bidder's  Right  to  Appeal  from  Refusal 
of.  see   infra,   2405. 


Judgment  of  the  circuit  court  affirm- 
ing an  adjudication  of  bankruptcy  of  the 
difttriet  court  is  not  a  final  judgment  in  a 
civil  action;   and   this  court  has  no  juris- 


diction to  review  it.     Hill  v.  Thompson,  94 
U.  S.  322,  24:  193 

Cited  In  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co. 
98  U.  S.  369,  25  L.  ed.  202. 

283.  Appeal  will  not  lie  from  a  decree  of 
the  circuit  court  affirming,  under  its  gen- 
eral supervisory  jurisdiction,  orders  of  the 
district  court  discharging  bankrupts  and 
awarding  costs  to  them  against  an  opposing 
creditor.     Coit  v.  Robinson,   19   Wall.   274, 

22:  152 
Cited  in  Stickney  v.  Wilt,  23  Wall.  160,  23  L. 
ed.  52 — Sandusky  v.  First  Nat.  Bank,  23  Wall. 
293,  23  L.  ed.  156 — Wiswall  v.  Campbell. 
93  U.  S.  348,  23  L.  ed.  923 — Cleveland  Ins. 
Co.  V.  Globe  Ins.  Co.  98  U.  S.  380,  25  L.  ed. 
205 — Duff  V.  Carrier,  5  C.  C.  A.  178,  3  U. 
S.  App.  552,  55  Fed.  434 — Re  Storr,  56  Fed. 
143. 

Circuit  courts  of  appeals. 

284.  A  reversal  of  a  decree,  with  specific 
directions  to  enter  a  decree  in  accordance 
with  the  mandate,  is  final  for  the  purpose 
of  an  appeal.  Merrill  v.  National  Bank  of 
Jacksonville,  173  U.  S.  131,  19  Sup.  Ct.  Rep. 
360,  43:  640 
Cited  in  Beasley  v.  Texas  &  P.  R.  Co.  191  U. 

S.  494,  48  L.  ed.  274,  24  Sup.  Ct  Rep.  164. 

285.  A  judgment  of  reversal  by  which  the 
cause  is  remanded  for  further  proceedings 
is  not  a  final  judgment,  and  cannot  be  re- 
viewed by  the  Supreme  Court  of  the  United 
States  on  writ  of  error.  Rice  v.  Sanger, 
144  U.  S.  197,  12  Sup.  Ct.  Rep.  664, 

36:403 

Chicago  &  N.   W.  R.   Co.  t.   Osborne,   146 
U.  S.  354,  13  Sup.  Ct.  Rep.  281,    36:  1002 

Brown  v.  Marion  Nat.  Bank  (Brown  v.  Bax- 
ter)  146  U.  S.  619,  13  Sup.  Ct.  Rep.  260, 

36:  1106 

Smith  V.  Adams,  130  U.  S.  167,  9  Sup.  Ct. 
Rep.  566,  32:895 

District  of  Columbia  v.  McBlair,  124  U.  S. 
320,  8  Sup.  Ct.  Rep.  547,  31 :  449 

Cited  in  Mea^ber  v.  Minnesota  Tbresber  Mtg. 
Co.  145  U.  S.  611,  36  L.  ed.  835,  12  Sup.  Ct. 
Rep.  876— Chicago  &  N.  W.  R.  Co.  v.  Os- 
borne, 146  U.  S.  355,  36  L.  ed.  1003,  13  Sup. 
Ct.  Rep.  281 — Brown  v.  Baxter  (Brown  v. 
Marion  Nat.  Bank)  146  U.  S.  620,  36  L.  ed. 
1107,  13  Sup.  Ct.  Rep.  260 — Hume  v.  Bowie, 
148  U.  S.  252,  37  L.  ed.  440.  13  Sup.  Ct.  Rep. 
582 — Interstate  Commerce  Commission  v. 
Atchison,  T.  &  8.  F.  R.  Co.  149  D.  S 
265,  4  Inters.  Com.  Rep.  348,  87  L. 
ed.  728,  13  Sup.  Ct.  Rep.  837 — Union 
Mut.  L.  Ins.  Co.  V.  KIrchoff,  160  U.  S.  378, 
40  L.  ed.  463,  16  Sup.  Ct.  Rep.  318— Spald- 
ing V.  Mason.  161  U.  S.  381,  40  L.  ed.  741, 
16  Sup.  Ct.  Rep.  592 — Great  Western  Tele^. 
Co.  V.  Bumham,  162  U.  S.  343.  40  L.  ed.  993. 
16  Sup.  Ct.  Rep.  850 — Clark  v.  Kansas  City, 
172  n.  S.  337,  43  L.  ed.  408,  19  Sup.  Ct.  Rep. 
207— Weston  v.  Tierney,  184  U.  S.  696,  46 
L.  ed.  763,  22  Sup.  Ct.  Rep.  938 — MacLeod 
V.  Graven,  24  C.  C.  A.  450,  47  U.  S.  App. 
578,  79  Fed.  84. 

286.  A  decree  of  a  circuit  court  of  appeals 
which  reversed  a  decree  of  a  circuit  court 
sustaining  a  demurrer  to,  and  dismissing 
a  bill  for,  specific  performance,  and  dis- 
missed the  bill  without  prejudice  to  an 
action  at  law,  is  final  for  the  purpose  of  re- 
view in  the  Supreme  Court  of  the  United 
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States.     Beasley  t.  Texas  &  P.  R.  Co.  191 
U.  S.  492,  24  Sup.  a.  Rep.  164,  48:  274 

287.  A  writ  of  error  from  a  judgment 
of  the  circuit  court  of  appeals  affirming  a 
judgment  of  a  circuit  court  must,  together 
with  a  writ  of  error  from  a  separate  and 
subsequent  judgment  of  the  circuit  court  of 
appeals  on  a  cross  writ  of  error  reversing 
the  same  judgment  of  the  circuit  court,  and 
remanding  the  cause  for  a  new  trial  on  the 
question  presented  by  such  cross  writ  of  er- 
ror, be  dismissed,  as  the  judgment  of  the 
circuit  court  of  appeals  first  rendered  ceased 
to  be  final  by  the  operation  of  the  second 
judgment,  which  was  itself  not  final.  Mon- 
tana Min.  Co.  v.  St.  Louis  Min.  &,  Mill.  Co. 
186  U.  S.  24,  22  Sup.  Ct.  Rep.  744, 

46:  1039 
Cited  In  Empire  State-Idaho  Min.  &  Develop- 
ing Co.  V.  Bunker  Hill  &  8.  Min.  &  Concen- 
trating Co.  58  C.  C.  A.  313,  121  Fed.  975— 
Montana  Min.  Co.  v.  St.  Louis  Min.  &  Mill. 
Co.  78   C.    C.   A.   42,   147   Fed.   906. 

288.  A  decision  of  the  circuit  court  of  ap- 
peals reversing  a  decree  of  the  circuit  court 
which  denied  a  motion  to  remand  a  case  to 
the  state  court,  and  ordering  the  circuit 
court  to  remand  the  case,  is  not  appealable 
to  the  Supreme  Court  of  the  United  States 
under  the  act  of  Congress  of  March  3,  1891, 
chap.  517,  as  such  a  decision  is  not  a  final 
judgment.  German  Nat.  Bank  v.  Speckert, 
181  U.  S.  405,  21  Sup.  a.  Rep.  688,  45:  926 
Cited  in  Cole  v.   Garland.   183  U.   S.   693,   46 

L.  ed.  393,  22  Sup.  Ct.  Rep.  933. 

289.  A  reversal  by  the  circuit  court  of 
appeals  of  an  injunction  in  favor  of  the 
United  States  against  a  diversion  by  defend- 
ant of  water  from  a  stream  on  the  public 
domain  to  the  deprivation  of  a  military  res- 
ervation, and  a  remanding  of  the  case  for 
further  proceedings,  is  not  final  for  the  pur- 
pose of  an  appeal,  where  the  court  decides 
that  defendant  could  acquire  a  water  right 
as  against  the  United  States  subject  to  the 
appropriation  for  the  reservation,  but  the 
agreea  facts  show  that,  after  his  appropri- 
ation, water  had  been  taken  from  a  higher 
point  to  the  reservation,  but  only  a  part  of 
it  used  there,  and  it  does  not  appear  whether 
this  supply  might  not  have  been  sufficient 
if  all  had  been  used  there.  United  States 
v.  Krall,  174  U.  S.  385,  19  Sup.  Ct.  Rep. 
712,  43:  1017 
Cited  in  Wishkah  Boom  Co.  ▼.  United  States. 

202  U.  S.  613,  50  L.  ed.  1171,  26  Sup.  Ct. 
Kep.  765. 

Territorial  courts. 

290.  An  order  of  the  supreme  court  of  a 
territory,  dismissing  a  writ  of  error  to  a  dis- 
trict  court    because   of    the    failure   of    the 

£laintiff  in  error  to  file  the  transcript  and 
ave  the  cause  docketed  within  the  time  re- 
quired by  law,  is  not  a  final  judgment  or  a 
final  decision  within  the  meaning  of  §§  702, 
1911,  Rev.  Stat.,  regulating  writs  of  error 
and  appeals  to  this  court.  Crawford  v. 
Haller  (Harrington  v.  Holler)  111  U.  S.  796, 
4  Sup.  Ct.  Rep.  697,  28:  602 

Cited  in  Wabash  R.  Co.  v.  Tourville,  179  U.  S. 
826,  45  L.  ed.  213,  21  Sup.  Ct.  Rep.   113— 


Gerdtzen  v.  Cockrell,  52  Minn.  509,  55  N.  W. 
58 — ^Young  V.  Thrasher,  123  Mo.  312,  27  S. 
W.  326— Tourville  v.  Wabash  R.  Co.  148  Mo. 
623,  71  Am.  St.  Rep.  650,  50  S.  W.  800. 

Court  of  appeals  of  District  of  Colum- 
bia. 

See  also  supra,  107,  142,  143. 

291.  A  decree  of  the  court  of  appeals  of 
the  District  of  Columbia  in  favor  of  the 
plaintiff,  but  remanding  the  case  to  the 
trial  court  for  further  proceedings  to  ascer- 
tain the  amount  of  the  indebtedness,  is  not 
a  final  decree  from  which  appeal  can  be 
taken.  Hollander  v.  Fechheimer,  162  U.  S. 
326,  16  Sup.  Ct.  Rep.  795,  40:  965 
Cited  In  California  Nat.  Bank  v.  Stateier,  171 

U.  S.  449,  43  L.  ed.  234,  19  Sup.  Ct.  Rep. 
6 — Bieber  v.  Fechheimer,  9  App.  D.  C.  661. 

292.  A  decree  of  the  court  of  appeals  of 
the  District  of  Columbia,  which  reversed  an 
order  of  the  supreme  court  of  that  District 
in  condemnation  proceedings,  and  remanded 
the  cause  to  that  court,  "that  proceedings 
may  be  taken  and  a  jury  of  twelve  ordered 
as  directed  by  the  statute,"  is  not  a  final 
decree  for  the  purpose  of  an  appeal  to  the 
Supreme  Court  of  the  United  States.  Mac* 
farland  v.  Brown,  187  U.  S.  239,  23  Sup.  Ct. 
Rep.  105,  47:  159 
Cited  In  Tubman  v.  Baltimore  &  O.  R.  Co.  lOU 

U.  S.  39,  47  L.  ed.  947,  23  Sup.  Ct.  Rep. 
777. 

293.  A  decree  of  the  court  of  appeals  of 
the  District  of  Columbia,  which  reverses  so 
much  of  an  order  of  the  supreme  court  of 
that  District  as  is  appealed  from,  and  re- 
mands the  cause  to  that  court,  with  direc- 
tions to  vacate  that  portion  of  the  order, 
and  for  such  further  proceedings  in  the 
cause  according  to  law  as  may  be  right  and 
just,  is  not  final  so  as  to  be  within  the 
appellate  jurisdiction  of  the  Supreme  Court 
of  the  United  States.  Macfarland  v.  Byrnes, 
187  U.  S.  246,  23  Sup.  Ct.  Rep.  107, 

47:  162 

294.  A  decision  of  the  court  of  appeals 
of  the  District  of  Columbia,  reversing  and 
remanding  a  case  for  the  restatement  of  the 
account  of  an  executrix,  and  determining 
who  were  the  next  of  kin,  the  proportions 
they  should  take,  the  effect  of  the  death  of 
one  or  more  of  them,  and  any  other  ques- 
tions that  might  arise,  was  not  final  so  as 
to  justify  an  appeal  by  the  executrix  there- 
from, although  the  other  parties  might  have 
appealed  had  it  been  a  decree  of  affirmance. 
Kenaday  v  Sinnott,  179  U.  S.  606,  21  Sup. 
Ct.  Rep.  233,  45:  339 

295.  A  decree  of  the  court  of  appeals  of 
the  District  of  Columbia  reversing  a  decree 
of  the  supreme  court  of  the  District  which 
dissolved  a  preliminary  injunction  and  dis- 
misj^ed  the  complaint  in  a  suit  to  restrain 
a  telephone  company  from  discontinuing  its 
service,  and  remanding  the  cause  for  the 
entry  of  a  final  injunction  in  the  language 
of  the  preliminary  injunction,  with  a  pro- 
viso that  it  should  operate  until  such  time 
in  the  future  as  the  telephone  company 
should  voluntarily  withdraw  from  business 
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in  tbe  District, — is   a    final   decree   for   the 
purpose  of  appeal  to  the  Supreme  Court  of 
the  United  States.     Chesapeake  &  P.  Teleph 
Co.  V.  Manning,  186  U.  S.  238,  22  Sup.  Ct. 
Rep.  881,  46:  1144 

State  conrt. 

296.  The  judgment  of  the  highest  court  of 
Uw  of  a  state  is  not  a  final  judgment, 
nithin  the  25th  section  of  the  judiciary  act 
of  1789.  if  the  suit  has  been  remanded  to 
th*  inferior  state  court  for  further  proceed- 
ings tonsistent  with  the  judgment  of  the 
hi<!he*t  court.  Holcombe  v.  McKusick,  20 
How.  552.  15:  1020 
Rankin  v.  Tennessee,  11  Wall.  380,  20:  175 
Bostwick  V.  BrinkerhofT,  106  U.  S.  3,  1  Sup 

It.  Rep.   15,  27:  73 

Mavberry  v.  Thompson,  5  How.  121,  12:  78 
Paroels  v  Johnson,  20  Wall.  653,  22:  410 
Winn  V.  Jackson,  12  W^heat.  135,  6:  577 

Davis  V.  Crouch,  94  U   S.  514,  24:  281 

Baker  v.  White.  92  U.  S.  176,  23:  480 

Zfller  V.  Switzer.  91  U-  S.  487,  23:  366 

^"t.  Clair  Countv   v.    Lovingston,    18    Wall. 

m.  '  21:813 

liutinQuisked  in  Boese  ▼.  Locke.  17  Hun,  276. 

rttfd  in  Ex  parte  Crane.  5  Pet.  206,  8  L.  ed. 
'K^Bostwlck  V  Brlnkerhoff,  106  U.  S.  4,  27 
L  ed.  74,  1  Sup.  Ct.  Rep.  15 — Coughlln  v 
District  of  Columbia,  106  V.  S.  11,  27  L. 
rd.  75.  1  Sup.  Ct.  Uep.  37— Fisher  v.  Per- 
kins (Fisher  v  Carrico)  122  U.  S.  527,  30 
L  ed.  1193.  7  Sup.  Ct.  Rep.  1227 — Meagher 
r  Minnesota  Ttaresber  Mfg.  Co.  145  U.  S. 
«1.  36  L.  ed-  835.  12  Sup.  Ct.  Rep.  876— 
Rome  V.  Bowie,  148  U.  S.  252,  37  L.  ed. 
440,  13  Sup.  Ct.  Rep.  582 — Great  Western 
Teieg.  Co.  v.  Butnham,  162  U.  S.  342,  40 
L  ed.  9D3.  16  Sup.  Ct.  Rep.  850 — Grafton  v 
Pilne,  168  V.  S.  704,  42  L.  ed.  1212,  18 
Sup.  Ct.  Rep.  942 — Si-huylcr  Nat.  Bank  v. 
Oadsden.  179  U.  S.  681.  45  L.  ed.  :^84,  21 
Sap.  Ct.  Rep  918 — Haseltlne  v.  Central 
Nat.  Bank,  183  U  8.  132.  46  L.  ed. 
118,  22  Sup.  Ct.  Rep.  49— Macl/ood  v.  Grav- 
el. 24  C.  C.  A-  450,  47  U.  S.  App.  573,  79 
Fed.  84— Re  Slevers.  91  Fed.  368— Davis  v 
Bohie,  34  C.  C.  A'  373.  92  Fed.  326 — Stowe 
V.  Belfast  SaT.  Bank,  92  Fed.  92 — Re  Piotke, 
44  C.  C.  A.  287,  3  N  B  N  Rep.  126,  104 
Fed.  968 — Re  Macon  Sash.  Door  &  Lumber 
Co.  112  Fed.  333 — Morgan  v  Thompson,  59 
C.  C.  A.  674,  124  Fed.  205— Clement  v.  Wll- 
500,  68  C.  €  A.  388,  Vib  Fed.  750 — Ket- 
ciiam  ▼.  McNamara,  72  Conn.  714,  50  L.R.A. 
W3,  46  Atl.  14«5 — Harris  Mfg.  Co.  v.  Walsh, 
2  Dak.  43.  3  N.  W  307— Costello  v.  Har- 
btoeh.  83  111  App.  .34 — Castlpberg  v  Wheel- 
er. 68  Md.  2.S0.  12  Atl.  3— Riley  v.  Carter,  78 
Md.  607,  10  L.R.A.  498.  35  Am.  St.  Rep.  443, 
25  Atl.  667  -Ijee  v.  Heath.  61  N.  .1.  L.  251, 
3'»  Atl.  720 — Boese  v  liOcke.  53  How.  Pr 
ir><)— Thompson  v.  Fry.  51  Hun,  298,  4  N. 
V  Sapp.  106 — Re  Second  Street,  161  Pa.  575, 
-■0  All.  294 — O'Hara  v.  PennsyUania  R.  Co. 
i  Grant.  Cas.  242 — Akers  v.  Rowan,  33  S. 
r  470,  10  L.R.A.  714.  12  S.  B.  165— North 
P^'int  Consol  Irrlg  Co  v.  Utah  &  S.  L. 
^'•nal  Co  14  Utah.  168,  46  Pac.  824 — 
Eastman  ▼.  Gurrey,  14  Utah,  171,  46  Pac. 
*28. 

297.  A  judgment  of  reversaL  accompanied 
*7  an  order  remanding  the  cause  for  a  re- 
tnal.  is  not  a  final  judgment  for  tbe  pur- 
P<>s«  of  a  writ   of   error   to  the   Supreme 


Court.     Johnson  v.   Keith,   117    U.   S.    199, 
6  Sup.  Ct  Rep.  669.  29:  88d 

Cited  in  Brown  v.  Baxter  (Brown  v.  Marioii 
Nat.  Bank)  146  U.  S.  620.  .36  L.  ed.  1107. 
13  Sup.  Ct.  Rep.  260 — Union  Mut.  L.  Ins. 
Co.  V.  KIrchoff.  160  U.  S.  378.  40  L.  ed. 
463.  16  Sup.  Ct.  Rep.  31 S— Schuyler  Nat. 
Bank  v.  Gadsden.  179  U.  S.  081,  45  L.  ed. 
384,  21  Sup.  Ct.  Rep.  918 — Haseltlne  v.  Cen- 
tral Nat.  Bank.  183  U.  S.  132.  46  L.  ed.  118. 
22  Sup.  Ct.  Rep  49 — MacLeod  v.  Graven,  24 
C.  C.  A.  450,  47  U.  S.  App.  573.  79  Fed.  84. 

298.  A  decree  of  an  appellate  state  court, 
reversing  a  decree  of  the  inferior  state 
court,  and  remanding  the  case  to  it  for 
further  proceedings,  is  not  a  final  decree. 
Moore  v.  Robbins,  18  Wall.  588.  21:  758 
Cited   In   St.    Clair   County  ▼     Ix>vlng8ton,   IS 

Wall.  628,  21  L.  od.  813 — Parcels  v.  Johnson. 
20  Wall.  654,  22  L.  ed.  410— McComb  v. 
Knox  County,  01  U.  S.  2.  23  L.  ed.  185 — 
Bostwick  V.  Brinkerhoff.  100  U.  S.  4.  27  L. 
ed.  74.  1  Sup.  Ct.  Rep.  15 — Great  Western 
Teleg.  Co.  y.  Burnham.  162  U.  S.  342.  40 
L.  ed.  993,  16  Sup.  Ct.  Rep.  850 — Cincinna- 
ti Street  R.  Co.  ▼.  Sneli,  179  U.  S.  398,  45 
L.  ed.  249,  21  Sup.  Ct.  Rep.  205— Haaeltlne 
V.  Central  Nat.  Bank,  183  U.  S.  132,  46  L. 
ed.  118,  22  Sup.  Ct.  Rep.  49 — Morgan  v. 
Thompson,  59  C  C.  A.  674,  124  Fed.  205 — 
International  Bank  v.  Jenkins,  109  111.  224 — 
Morebead  v.  International  R.  Co.  46  Tex. 
182. 

299.  A  judgment  of  the  highest  court  of  a 
state  which  reversed  the  decision  of  the 
court  below  and  awarded  a  new  trial  is  not 
final  for  the  purpose  of  review^  in  the  Su- 
preme Court  of  the  United  States.  Tracy 
V.  Holcombe,  24  How  426,  16:742 
Cited  in  Moore  v.  Robbins,  18  Wall.  588,  21  L. 

ed.  758 — Parcels  v.  Johnson,  20  Wall.  654, 
22  L.  ed.  410— Davis  v.  Crouch,  94  U.  S. 
517,  24  L.  ed.  282— Bostwick  v.  Brinkerhoff, 
106  U  S,  4,  27  L.  ed.  74,  1  Sup.  Ct.  Rep. 
15— Haseltlne  v.  Central  Nat.  Bank,  183  U. 
S.  132,  46  L.  ed.  118,  22  Sup.  Ct.  Rep.  49— 
Morgan  v  Thompson,  59  C.  C.  A.  674.  124 
Fed.  205— Clement  v.  Wilson.  68  C.  C.  A. 
388,  135  Fed.  750— Lee  v.  Heath,  61  N.  J.  L. 
251,  39  Atl.  729. 

300.  A  judgment  of  the  highest  court  of  a 
state  which  reverses  and  modifies  the  judg- 
ment of  an  inferior  court,  but  does  not  per- 
mit further  proceedings  in  that  court  if 
consent  be  given  tp  the  modification  directed 
as  to  the  amount  of  damages,  is  a  final 
judgment  in  a  suit  within  the  meaning  of 
U.  S.  Rev.  SUt.  §  709  (U.  S.  Comp.  Stat. 
1901,  p.  575),  where  the  required  consent 
is  given.    Atherton  v.  Fowler,  91  U.  S.  143, 

23:  265 
Cited  in  Haseltlne  v.  Central   Nat.   Bank,   183 
U.   S.  131,  46  L.  ed.   118.  22  Sup.   Ct.  Rep. 
49 — Ex  parte  Farrars,  13  S.  C.  261 — Bank- 
head  V.  Good,  56  S.  C.  396,  34  S.  E.  689. 

301.  A  judgment  of  the  highest  state 
court  reversing  the  judgment  of  an  inferior 
court  in  favor  of  plaintifif  in  an  action  of 
trespass,  and  remanding  the  case  to  that 
court  with  directions  to  award  a  venire 
faaas  de  novo,  is  not  a  final  judgment 
which   can   be   reviewed    by    the    Supreme 
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Court  of  the  United  States  on  writ  of  error. 
Houston  V.  Moore,  3  Wheat.  433,  4:  428 
Cited  in  Johnson  v.  Keith,  117  U.  S.  199,  29 
L.  ed.  888,  6  Sup.  Ct.  Rep.  669 — Union  L. 
Ins.  Co.  V.  Kirchoff.  160  U.  S.  378,  40  L.  ed. 
463,  16  Sup.  Ct.  Rep.  318 — Bumbam  ▼. 
Ranfireley,  2  Woodb.  &  M.  421,  Fed.  Cas.  No. 
2,177 — Lettelier  v.  Mann.  79  Fed.  84 — Fow- 
ler V.  Polrce,  20  Cal.  172 — Dickson  v.  First 
Nat.  Bank,  11  Colo.  App.  156,  52  Pac.  746. 

302.  A  decree  of  the  highest  court  of  a 
state  which  affirms  a  decree  of  an  intermedi- 
ate appellate  court  which  had  remanded  the 
case  to  a  lower  court  for  further  judicial 
proceedings  in  conformity  with  its  opinion 
is  not  reviewable  in  the  Supreme  Court  of 
the  United  States  as  a  nnal  judgment. 
Union  Mut.  L.  Ins.  Co.  v.  Kirchoff,  160  U. 
S.  374,  16  Sup.  Ct.  Rep.  318,  40:  461 
Cited  In   Hollander  ▼.   Fechhelmer,   162   U    S. 

328,  40  L.  cd.  986,  16  Sup.  Ct.  Rep.  795— 
Union  Mut.  L.  Ins.  Co.  v.  Kirchoff,  169  U. 
8.  107.  42  L.  ed.  679.  18  Sup.  Ct.  Rep.  260— 
Meyer  ▼.  Cox,  169  U.  S.  735,  42  L.  ed.  1217, 

18  Sup.  Ct.  Rep.  944— California  Nat.  Bank 
V.  Stateler,  171  U.  S.  449,  43  L.  ed.  234,  19 
Sup.  Ct.  Rep.  6 — Jeske  v.  Cox,  171  U.  S. 
685,  43  L.  ed.  1180,  19  Sup.  Ct.  Rep.  877— 
Farmers'  Bank  v.  Roselle,  172  U.  S.  641,  48 
L.  ed.  1180,  19  Sup.  Ct.  Rep.  875 — Kinnear 
y.  Bausman,  172  U.  S.  644,  43  L.  ed.  1182, 

19  Sup.  Ct.  Rep.  878 — Scott  County  v.  Kan- 
sas, 174  U.  S.  799,  43  L.  ed.  1187,  19  Sup. 
Ct.  Rep.  873 — MacLeod  t.  Graven,  24  C.  C. 
A.  450,  47  U.  S.  App.  573,  79  Fed.  84— 
Bleber  v.  Fechhelmer,  9  App.  D.  C.  554. 

303.  A  judgment  of  the  supreme  court  of 
the  state,  reversing  an  order  overruling  a 
demurrer,  and  remanding  the  case  for 
further  proceedings,  is  not  a  final  judgment 
which  can  be  reviewed  on  writ  of  error  by 
the  Supreme  Court  of  the  United  States. 
Great  Western  Teleg.  Co.  v.  Burnham,  162 
U.  S.  339,  16  Sup.  a.  Rep.  850,  40:  991 
Cited  In   Morgan   y.  Thompson,   59   C.    C.   A. 

674,   124   Fed.  205. 

304.  A  judgment  reversing  a  judgment  of 
the  trial  court  granting  a  recovery  of  usuri- 
ous interest  under  U.  S.  Rev.  Stat.  §  5198, 
U.  S.  Comp.  Stat.  1901,  p.  3493,  upon  the 
ground  that  the  plaintiffs  had  neither  paid 
nor  tendered  the  principal  sum  due,  and 
remanding  the  cause  *'for  further  proceed- 
ings to  be  had  therein,  in«  conformity  with 
the  opinion  of  this  court  herein  delivered," 
is  not  a  final  judgment  to  which  a  writ  of 
error  will  lie.  Ha^eltine  v.  Central  Nat. 
Bank,  183  U.  S.  130,  22  Sup.  Ct.  Rep.  49, 

46:  117 
Cited  in  Tucker  y.  Alexandroff,  183  U.  S.  436, 

46  L.  ed.  270,  22  Sup.  Ct.  Rep.  195— Wes- 
ton V.  Tlerney,  184  U.  S.  696,  46  L.  ed.  763, 
22  Sup.  Ct.  Rep.  938 — Cook  v.  Tennessee, 
187  U.  S.  639,  47  L.  ed.  344,  23  Sup.  Ct. 
Rep.  847— White  v.   Wright,   189  U.   S.  507. 

47  L.  ed.  922.  23  Sup.  Ct.  Rep.  852— Sec- 
ond Nat.  Bank  v.  Fltzpatrick,  189  U.  S.  508, 
47  L.  ed.  922.  23  Sup.  Ct.  Rep.  853 — Gee 
V.  Gee,  190  U.  S.  557.  47  L.  ed.  1183,  23  Sup. 
Ct.  Rep.  854 — International  Trust  Co.  v. 
Weeks.  198  U.  S.  667,  48  L.  ed.  839.  24 
Sup.  Ct.  Rep.  853 — Perea  v.  Perea  de  Har- 
rison. 195  U.  S.  623.  49  L.  ed.  349.  25  Sup. 
Ct.   Rep.   788 — Toney    v.    Macon.    195    D.    S. 

626,  49  L.  ed.  350,  25  Sup.  Ct.  Rep.  791^ 


Johnson  ▼.  Thomas,  197  U.  S.  619,  49  t..  ed. 
909.  25  Sup.  Ct.  Rep.  797— Schlosser  ▼. 
Hemphill,  198  U.  S.  175.  49  L.  ed.  1002,  25 
Sup.  Ct.  Rep.  654 — Congdon  v.  Michigan, 
200  U.  S.  612,  50  L.  ed.  619.  26  Sup.  Ct.  Rep. 
753 — Darden  v.  Arkansas.  200  U.  S.  615.  50 
L.  ed.  621,  26  Sup.  Ct.  Rep.  758— Wisbkata 
Boom  Co.  V.  United  States,  202  U.  S.  613. 
50  L.  ed.  1171,  26  Sup.  Ct.  Rep.  765 — 
California  Consol.  Mln.  Co.  ▼.  Mauley,  20S 
U.  S.  579,  51  L.  ed.  326,  27  Sup.  Ct.  Rep. 
779 — Chapman  v.  Chapman.  203  U.  8.  587, 
61  L.  ed.  329,  27  Sup.  Ct  Rep.  784. 

305.  There  is  a  want  of  the  requisite 
finality  of  judgment  to  sustain  an  appeal  to 
this  court,  in  a  decree  of  the  highest  court 
of  a  state  which  merely  affirms  the  inter- 
locutory decree  of  an  inferior  court  refusing 
an  injunction,  and  remands  the  case.  Red- 
dall  v.  Bryan,  24  How.  420,  16:  740 

306.  A  judgment  of  the  highest  state 
court  which  reversed  a  judgment  of  an  in- 
ferior court  granting  a  preliminary  injunc- 
tion, and  remanded  the  cause  to  the  lower 
court  with  instructions  to  dismiss  the  com- 
plaint, is  subject  to  review  in  the  Supreme 
0>urt  of  the  United  States.  Tippecanoe 
County  V.  Lucas,  93  U.  S.  108,  23:  822 

307.  The  reversal  of  a  judgment,  with  di- 
rections to  sustain  a  demurrer,  is  not  a  final 
judgment  on  which  writ  of  error  will  lie  to 
a  state  court  from  the  Supreme  Court  of  the 
United  States,  if  the  lower  court  has  power 
to  make  a  new  case  by  amendment  of  plead- 
ings. Clark  V.  Kansas  City,  172  U.  S.  334, 
19  Sup.  Ct  Rep.  207,  43:  467 

308.  A  judgment  of  the  highest  court  of  a 
state  which  reverses  the  judgment  of  an  in- 
ferior state  court  with  directions  to  enter 
judgment  upon  the  findings  for  the  plain- 
tiff, as  prayed  for  in  his  complaint,  is  final 
for  the  purpose  of  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States.  Mower 
V.  Fletcher,  114  U.  S.  127,  6  Sup.  Ct.  Rep. 
799,  29:  117 

309.  A  judgment  of  the  highest  court  of 
a  state  reversing  the  judgment  of  an  in- 
ferior court  and  remanding  the  case  to  that 
court  with  directions  to  appoint  an  ap- 
praiser to  assess  inheritance  taxes  is  not 
final  for  the  purpose  of  review  in  the  Su- 
preme Court  of  the  United  States.  Drake 
v.  Kochersperger,  170  U.  S.  303,  18  Sup.  Ct 
Rep.  942,  42:  1046 

310.  The  Supreme  Court  of  the  United 
States  has  no  jurisdiction  to  review  a  judg- 
ment of  the  highest  court  of  the  state  in  a 
cause  reserved  for  its  decision,  dismissing  a 
petition  for  the  removal  of  the  cause  to  a 
Federal  court,  and  remanding  the  cause  for 
further  proceedings,  as  such  judgment, 
though  disposing  of  one  of  the  questions  in- 
volved, is  not  a  final  judgment  in  the  suit 
itself.    Kimball  ▼.  Evans,  93  U.  S.  320, 

23:920 

311.  A  judgment  of  reversal,  with  costs, 
for  error  in  overruling  a  motion  for  change 
of  venue,  on  which  the  case  is  remanded 
with  directions  to  grant  the  change  of 
venui^  and  for  further  proceedings  accord- 
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iig  to  law,  is  lacking  in  the  finality  neoes* 
8grj  to  sustain  a  writ  of  error.  Cincinnati 
Street  R.  Co.  v.  Snell,  179  U.  S.  895,  21 
Sup.  Ct  Rep.  205,  46:  248 

Cited  in  Cincinnati  Street  R.  Co.  v.  Snell,  193 

U    S.  88,  48   L.  ed.  606,  24   Sup.   Ct  Rep. 

319. 

312.  Where  a  judgment  against  a  defend- 
SDt  was  reversed  in  a  state  court  because  he 
WIS  held  not  entitled  to  the  exemption 
which  he  claimed  under  the  bankrupt  act, 
and  a  judgment  against  his  sureties  was 
affirmed  because  they  were  held  not  entitled 
to  the  benefit  of  his  discharge,  both  judg- 
ments were  final,  and  may  be  brought  to 
this  court  by  writ  of  error.  O'Dowd  ▼. 
Rosaell  use  of  Glendenning,  14  Wall.  402, 

20:857 
died  in   International   Bank   v.   Jenkins.   104 
IlL  150. 

313.  A  judgment  of  the  highest  state 
eourt  reversing  the  decree  of  the  trial  court 
is  an  equity  cause,  and  remanding  the  cause 
for  further  proceedings  in  harmony  with  its 
opinion,  is  not  final  in  such  a  sense  as  will 
sustain  a  writ  of  error  from  the  Supreme 
Coart  of  the  United  States,  although  equity 
causes  are  heard  on  appeal  de  novo  in  the 
ktate  eourt,  and  the  successful  party  is  en- 
titled to  a  decree  in  that  court  if  he  moves 
for  it,  where  no  such  decree  was  applied  for 
or  rendered,  and,  under  the  state  practice, 
newly  discovered  evidence  may  be  intro- 
dooed  in  the  court  below,  and  the  pleadings 
amended  after  the  cause  is  remanded. 
Sehk»sser  v.  Hemphill,  198  U.  S.  173,  25 
Sop.  Ct.  Rep.  654,  49:  1000 
CiUd  in  Orrell  v.  Bay  Mfg.  Co.  198  U.  S.  581, 

59  L.  ed.  1172,  25  Sup.  Ct.  Rep.  804 — Illi- 
nois ex  rel.  Anderson  v.  Vredenburgh,  199  U. 
S.  600,  50  L.  ed.  327,  26  Sup.  Ct.  Rep.  747— 
Cltlsen's  Nat.  Bank  v.  Kentucky.  199  U.  S. 
603,  50  L.  ed.  329,  26  Sup.  Ct.  Rep.  750 — 
Congdon  v.  Michigan,  200  U.  S.  612,  50  L. 
ed.  619,  26  Sup.  Ct.  Rep.  753 — Darden  v. 
Arkansas,  200  U.  S.  615,  50  L.  ed.  621,  26 
Sap.  Ct.  Rep.  758 — Wishkah  Boom  Co.  v. 
United  States,  202  U.  S.  613,  50  L.  ed.  1171, 
26  Sop.  Ct.  Rep.  765 — California  Consol. 
MlB.  Co.  V.  Manley,  203  U.  S.  580,  51  L.  ed. 
326,  27  Sup.  Ct.  Rep.  779 — Vogt  ▼.  Vogt,  203 
U.  S.  581,  51  L.  ed.  327,  27  Sop.  Ct.  Rep. 
779 — Reynolds  v.  Connecticut,  203  U.  S.  585, 
51  L.  ed.  328,  27  Sup.  Ct  Rep.  7jB2— Chap- 
man ▼.  Chapman,  2fn  U  S.  587,  51  L.  ed. 
329.  27  Sup.  Ct  Rep.  784 — Romig  ▼.  Olllett, 
205  U.  S.  535,  51  L.  ed.  919,  27  Sup.  Ct  Rep. 
789. 

e.  Righi  of  Gcvemtneni  to  Review  in 
Criminal  Case, 

Equal  Protection  as  to,  see  Constitutional 
Uw,  394. 

fo  Po9t  Facto  Law  Giving  Right,  see  Con- 
stitutional Law,  978. 

314.  la  the  absence  of  statute  expressly 
giving  the  rifrht,  a  writ  of  error  cannot  be 
sued  out  by  the  prosecution  in  a  criminal 
case  after  a  final  judgment  in  favor  of  the 
defendant  whether  rendered  upon  a  verdict 
of  acquittal,  or  upon  a  delermination  by  the 


court  of  an  issue  of  law.    United  States  ▼. 

Sangea,  144  U.  S.  310,  12  Sup.  Ct.  Rep.  609, 

36 1  445 

Cited  In  Virginia  v.  Paul.  148  U.  8.  122,  87  L. 
ed.  392,  18  Sup.  Ct  Rep.  636— United  States 
V.  Ball,  163  U.  S.  670,  41  L.  ed.  303,  16  Sup. 
Ct  Rep.  1192— Re  Terrell,  51  Fed.  214 — 
People  V.  Raymond,  18  Colo.  244,  19  L.R.A. 
650,  82  Pac.  429 — State  ▼.  Lee,  65  Conn. 
277,  27  L.R.A.  500,  48  Am.  St  Rep.  202, 
80  Ati.  lllO— United  Stotes  v.  Ainsworth, 
3  App.  D.  C.  484 — Chapman  v.  United  States, 
8  App.  D.  C.  321 — District  of  Columbia  v. 
Llbbey.  9  App.  D.  C.  333— State  v.  Nortbnip, 
13  Mont.  530,  35  Pac.  228 — State  v.  Morris, 
22  Mont.  3,  55  Pac.  360— Portland  v.  Erlck- 
son,  39  Or.  9,  62  Psc.  753 — Com.  v.  Wallace, 
7  Pa.  Super.  Ct  407.  42  W.  N.  C.  188 — 
State  V.  Hubbell,  18  Wash.  484,  51  Pac.  1039 
-Milwaukee  v.  Weiss,  93  Wis.  654,  68  N.  W. 
390. 

316.  The  judiciary  act  of  1891  does  not 
confer  upon  the  United  States  the  right  to 
sue  out  a  writ  of  error  in  a  criminal  case. 
United  SUtes  v.  Sanges,  144  U  JS.  310,  12 
»up.  Ct.  Rep.  609,  36:  445 

Cited  in  Cross  v.  United  States,  145  U.  S.  574. 
36  L.  ed.  822,  12  Sup.  Ct  Rep.  842 — Cross 
V.  Burke,  146  U.  S.  87,  36  L.  ed.  898,  13  Sup. 
Ct  Rep.  22— Sparf  v.  United  States,  156  U. 
S.  176.  39  L.  ed.  387,  15  Sup.  Ct  Rep.  273— 
United  States  v.  Rider,  163  U.  S.  136.  41 
L.  ed.  103.  16  Sup.  Ct  Rep.  983 — United 
States  V.  Hewecker,  164  U.  S.  48,  41  L.  ed. 
346,  17  Sup.  Ct.  Rep.  18 — Oonsaies  v.  Cun- 
ningham, 164  U.  S.  618,  41  L.  ed.  574,  17  Sup. 
Ct  Rep.  182— Williams  v.  United  States,  IGS 
U.  S.  389,  42  L.  ed.  512,  18  Sup.  Ct.  Rep. 
92 — The  Paquete  Habana.  175  U.  S.  684,  44 
L.  ed.  323,  20  Sup.  Ct.  Rep.  200— Murphy  v. 
Massachusetts,  177  U.  S.  159,  44  L.  ed.  714, 
20  Sup.  Ct  Rep.  639. 

316.  So  far  as  the  right  of  the  govern- 
ment to  appeal  from  a  judgment  of  acquittal 
in  a  court  of  first  instance  in  the  Philippine 
Islands  was  recognized  by  military  order 
No.  58,  as  amended  by  the  act  of  the  Philip- 
pine Commission  of  August  10,  1901,  it  was 
taken  away  by  the  provision  for  immunity 
from  second  jeopardy  for  the  same  criminal 
offense,  contained  in  the  5th  section  of  the 
act  of  Congress  of  July  1,  1902  (32  Stat 
at  L.  691,  chap.  1369),  for  the  temporary 
civil  government  of  the  Philippine  Islands, 
notwithstanding  the  recognition  in  the  9th 
section  of  that  act  of  the  established  juris- 
diction of  the  insular  courts.  Kepner  v. 
United  States,  195  U.  S.  100,  24  Sup.  Ct 
Rep.  797,  49:  114 
Cited  in  Dorr  v.  United  States,  195  U.  S.  145, 

49  L.  ed.  131,  24  Sup.  Ct  Rep.  808 — Trono 
V.  United  States,  199  U.  S.  529,  50  L.  ed. 
295,  26  Sup.  Ct.  Rep.  121 — State  v.  Keere, 
33  Mont.  517,  85  Pac.  862. 

/.  Jurisdictional   Amount, 
1.  In  State  Courts. 

See  also  infra,  1158. 

317.  Where  the  Constitution  of  a  state 
excluded  from  the  appellate  jurisdiction  bXI 
suits  where  the  controversy  was  less  than 
$500,   with   certain   specified   exceptions,  it 
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does  not  restrict  the  legislature  from  rais- 
ing the  limit  from  $500  to  $1,000.  Down- 
ham  V.  Alexandria,  9  Wall.  659,  19:  807 

4    2,  In  Circuit  Courts. 

Amount  as  Basis  of  Federal  Jurisdiction, 
Generally,  see  Courts,  V.  c,  6. 

On  Removal  from  State  Court,  see  Removal 
of  Causes,  V. 

318.  Cases  arising  under  the  third  clause 
of  the  2d  section,  where  the  debt  or  damages 
claimed  are  more  than  $500,  may  be  ap- 
pealed from  the  district  court  to  the  circuit 
court  for  the  same  district.  They  do  not 
fall  within  the  supervisory  jurisdiction  given 
circuit  courts  by  the  first  clause  of  the  2d 
section.     Stickney  v.  Wilt,  23  Wall.  150, 

23:  50 
Coit  V.  Robinson,  19  Wall.  274,  22:  152 
Qeveland  Ins.  Co.  v.  Globe  Ins.  Co.  98  U.  S. 

366,  25: 201 

Knickerbocker  Ins.  Co.  v.  Comstock,  16  W^all. 

258,  21 :  493 

Cited  in  Sandusky  v.  First  Nat.  Bank,  23  Wall. 

298,    23   L.    ed.    156— Wiswall    v.    Campbell. 

93  U.  S.  847.  23  L.  ed.  923.  15  Nat.  Bankr. 

Reg.  422— Nimlck  v.  Coleman,  96  U.  S.  266, 

24    L.   ed.   447,    17    Nat.    Bankr.    Reg.   481 — 

Cleveland   Ins.  Co.   v.  Globe   Ins.   Co.   98  U. 

S.  369.  25  L.  ed.  202 — Re  Anderson,  23  Fed. 

494 — Re    Herdic,    40    Fed.    361 — First    Nat. 

Bank  v.   State  Nat.  Bank,  65  C.  C.  A.  416, 

131    Fed.   432. 

■ 

3.  In  Circuit   Courts  of  Appeals, 

Amount  as  Basis  of  Federal  Jurisdiction, 
Generally,  see  Courts,  V.  c,  6. 

319.  No  pecuniary  limit  upon  the  appel- 
late jurisdiction,  either  of  the  Supreme  Court 
or  of  the  circuit  court  of  appeals,  from  a 
district  or  circuit  court  of  the  United  States, 
is  imposed  by  the  act  of  Congress  of  March 
3,  1891.  The  Habana,  175  U.  S.  677,  20  Sup. 
Ct.  Rep.  290,  44:  320 
Cited  In   Fitzpatrick  v.  United   States,   178  U. 

S.  307.  44  L.  ed.  1080.  20  Sup.  Ct.  Rep. 
944 — Giles  v.  Harris.  189  U.  S.  485,  47  L. 
ed.  911,  23  Sup.  Ct.  Rep.  639 — Woey  Ho  v. 
United  States,  191  U.  S.  558.  48  L.  ed. 
301.  24  Sup.  Ct.  Rep.  844 — Kliby  v.  Ameri- 
can Soda  Fountain  Co.  194  U.  S.  144,  48 
L.  ed.  912.  24  Sup.  Ct.  Rep.  619 — Bessette 
V.  W.  B.  Conkey  Co.  194  U.  S.  336.  48  L.  ed. 
1005,  24  Sup.  Ct.  Rep.  665— United  States 
V.  l>alcour,  203  U.  S.  420.  51  L.  ed.  251, 
27  Sup.  Ct.  Rep.  58 — Purnell  v.  Page.  128 
Fed.  498 — Mackenzie  v.  Pease,  77  C.  C.  A. 
234,  146  Fed.  744— The  Joseph  B.  Thomas, 
78  C.   C.  A.  435,   148  Fed.  769. 

4,  In  United  States  Supreme  Court. 
a.  Oenerally. 

Stipulation  of  Parties   as  to   Amount,   see 

supra,  17-19. 
Amount   as    Basis    of   Federal   Jurisdiction 

Generally,  see  Courts,  V.  c,  6. 
Estoppel  to  Deny  Jurisdictional  Amount,  see 

Estoppel,  289. 


Amendment  of  Bill  Reducing  to  Sum  Below 
Jurisdictional  Amount,  see  Pleading, 
226. 

See  also  supra,  319;  infra,  887,  1002,  1019, 
1056,  3884-3886. 

320.  Writ  of  error  to  a  territorial  court 
was  dismissed  for  want  of  jurisdiction  be- 
cause amount  in  dispute  was  insufficient. 
Thomas  v.  Murray,  34:  539 

321.  An  appeal  will  be  dismissed  when  it 
appears  from  the  whole  record  that  the  mat- 
ter in  dispute  is  less  than  the  jurisdictional 
amount.     Gray  v.  Blanchard,  97  U.  S.  564, 

24:  1108 
Cited  In  Tlntsman  ▼.  National  Bank,  100  U. 
S.  6,  25  L.  ed.  530— New  Orleans  Nat. 
Bkg.  Asso.  V.  New  Orleans  Mut.  Ins.  Asso. 
102  U.  S.  121,  26  L.  ed.  46— Elgin  ▼.  Mar- 
shall. 106  U.  S.  582,  27  L.  ed.  260,  1  Sufk. 
Ct.  Rep.  484— Hilton  ▼.  Dickinson,  108  U. 
S.  174,  27  L.  ed.  691,  2  Sup.  Ct.  Rep.  424 — 
Jenness  y.  Citizens'  Nat.  Bank,  110  U.  S. 
63,  28  L.  ed.  67,  3  Sup.  Ct.  Rep.  425 — 
Webster  v.  Buffalo  Ins.  Co.   110  U.  S.  388, 

28  L.  ed.  173,  4  Sup.  Ct.  Rep.  79 — Bowman 
T.  Chicago  &  N.   W.  R.  Co.   115  U.   S.  613, 

29  L.  ed.  503,  6  Sup.  Ct.  Rep.  192 — Gorman 
V.  Havird,  141  U.  S.  ^8,  35  L.  ed.  718. 
11  Sup.  Ct.  Rep.  043 — Cabot  y.  McMaster. 
61  Fed.  131 — Turner  y.  ■  Southern  Home 
Bldg.  &  U.  Asso.  41  C.  C.  A.  384,  101  Fed. 
313 — Withers  y.  Hopkins  Place  Say.  Bank. 
104  Ga.  95,  30  S.  B.  766 — Kerr  y.  Simmons, 
82  Mo.  274 — State  ex  rel.  Hcye  v.  St.  Louis 
Ct.  of  Appeals,  87  Mo.  573 — Bachclder  ▼. 
Richardson,  1  Va.  Dec.  476 — Manchester 
Paper  Mills  Co.  y.  Heth,  1  Va.  Dec.  781. 
18  S.  E.  189 — Batchelder  y.  Richardson, 
75  Va.  837. 

322.  Where  it  appears,  upon  examination 
of  affidavits  and  counter  affidavits  filed  in 
this  court,  that  the  value  of  the  property 
in  dispute  is  less  than  $5,000,  the  writ  of 
error  will  be  dismissed.  Wells  v.  Wilkina, 
116  U.  S.  393,  6  Sup.  Ct.  Rep.  601, 

29:  671 

323.  Appeals  from  circuit  and  district 
courts  are  regulated  by  the  act  of  1803, 
chap.  40,  where  not  otherwise  specially  pro- 
vided for  by  act  of  Congress.  Richmond  v. 
Milwaukee,  21  How.  80,  16:  60 

324.  The  reason  of  the  limitation  of  the 
jurisdiction  of  the  Supreme  Court  by  a  fixed 
amount  is  that  the  expense  of  litigation  in 
that  court  ought  not  to  be  incurred  unless 
the  matter  in  dispute  exceeds  $2,000.  This 
reason  applies  only  to  the  matter  in  dispute 
between  the  parties  in  this  court.  Gordon 
V.  Ogden,  3  Pet.  33,  7:  592 
died  in  Olney  v.  The  Falcon.  17  How.  22,  15 

L.  ed.  43 — The  Paquete  Habana,  175  U.  S. 
680.  44  L.  ed.  321,  20  Sup.  Ct.  Rep.  290 — 
Draper  y.  Clark,  69  Ohio  St.  338,  52  N.  fi. 
832. 

"Who  may  raise  question. 

325.  U.  S.  Rev.  Stat.  §  707,  U.  S.  Comp. 
Stat.  1901,  p.  574,  authorizes  an  appeal  to 
the  Supreme  Court  of  the  United  States,  on 
behalf  of  the  United  States,  from  all  judg- 
ments of  the  court  of  claims  adverse  to  the 
United  States;  and  as  the  apppal  by  the 
United  States  in  this  case  is  from  a  judg- 


APPEAL  AND  ERROR,  I.  f,  4,  b. 


205 


mait  of  $13,839.21  in  favor  of  the  claimant 
it  is  oompcient  for  the  claimant,  as  he  also 
has  taken  an  appeal  from  that  judgment,  to 
avail  himself  of  anything  in  the  case  which 
properly  shows  that  that  judgment  was  not 
for  too  large  a  sum.  And  the  fact  that  the 
items  for  the  disallowance  of  which  the 
cUlmant  appealed  do  not  amount  to  over 
$3,000  does  not  take  away  such  right.  Unit- 
ed States  V.  Mosby,  133  U.  S.  273,  10  Sup. 
Ct.  Rep.  327,  33:  625 

Cited  in   EUis   v.   Harrison,    104   Mo.   280,    16 
a  W.  198. 

326.  The  validity  of  a  settlement  and  part 
payment  of  a  judgment,  which  leaves  the 
amount  in  dispute  insufficient  to  sustain  a 
writ  of  error,  cannot  be  contested  by  the  de- 
fendant, so  as  to  prevent  the  dismissal  of 
a  writ  of  error  which  he  has  taken,  when  it 
is  not  questioned  by  either  of  the  judgment 
creditors,  but  is  ratified  by  their  joining 
in  a  motion  to  dismiss.  Thorp  v.  Bonnifield, 
177  U.  S.  15,  20  Sup.  a.  Rep.  533, 

44:  652 

b.  BequisUe  Amount  or  Value. 

in  Circuit  Court  of  Appeals,  see  supra,  319. 
See  also  infra,  349,  350,  519,  790,  931. 

327.  No  pecuniary  limit  is  imposed  by  the 
act  of  March  3,  1891  (26  Stat,  at  L.  827, 
chap.  517,  U.  S.  Comp.  Stat.  1901,  p.  549), 
upon  the  appellate  jurisdiction  over  the 
Federal  district  or  circuit  courts,  which  is 
conferred  by  that  act  upon  the  Supreme 
Court  of  the  United  States  and  the  circuit 
courts  of  appeals.  Kirby  v.  American  Soda 
Fountain  Co.  194  U.  S.  141,  24  Sup.  Ct.  Rep. 
619,  48:911 

328.  Where  the  decree  is  for  a  less  sum 
than  $2,000,  the  appeal  must  be  dismissed 
for  want  of  jurisdiction.  Rogers  v.  The  St. 
Charles.  19  How.  108,  15:  563 
Cited  in  Merrill  ▼.  Petty,  16  Wall.  345,  21  L. 

cd.  500. 

329.  A  judgment  or  decree  upon  a  debt 
rendered  by  a  circuit  court  since  May  1, 
1875  (18  Stat,  at  L.  316,  chap.  77,  U.  S. 
Comp.  Stat.  1901,  p.  527),  must  amount  to 
more  than  $5,000,  or  this  court  has  no  juris- 
diction. Shacker  v.  Hartford  F.  Ins.  Co.  93 
L'S.  241,  23:862 
Vznaga  del  Valle  v.  Harrison,  93  U.  S.  233, 

23:  892 

330.  A  judgment  is  not  rendered  in  Louisi- 
ana until  it  is  signed  by  the  judge;  there- 
fore a  judgment  signed  May  10,  1875,  for 
less  than  $5,000,  in  the  United  States  circuit 
court  for  that  district,  is  not  reviewable  in 
this  court.  Yznaga  del  Valle  v.  Harrison, 
93U.  S.  233,  23:892 

331.  A  claim  of  over  $5,000  disallowed 
to  the  appellant  by  the  circuit  court,  which 
IB  brought  up  by  the  appeal,  is  sufficient  to 
give  jurisdiction  to  the  Supreme  Court  of 
the  United  States.  Richardson  v.  Green,  130 
U.  S.  104.  9  Sup.  Ct.  Rep.  443,  32:  872 

832.  While  compliance  with  a  mandate  of 


the  Supreme  Court  of  the  United  States, 
which  simply  requires  the  execution  of  its 
decree,  may  be  enforced  by  mandamus  with- 
out  regard  to  the  value  of  the  matter  in 
dispute,  yet  the  court  cannot  entertain  an 
appeal  if  the  value  of  the  matter  in  dispute 
upon  such  an  appeal  is  less  than  $5,000.  City 
Nat.  Bank  v.  Hunter,  152  U.  S.  512,  14  Sup. 
Ct.  Rep.  675,  38:  534 

Cited  in  Henk  v.  Baumann,  100  Wis.  31,  75 
N.  W.  313. 

333.  The  Supreme  Court  of  the  United 
States,  in  its  appellate  jurisdiction  over 
Federal  courts,  cannot  take  cognizance  of  a 
case  in  which  the  matter  in  dispute,  ex- 
clusive of  costs,  does  not  exceed  the  sum 
or  value  of  $5,000,  except  where  the  nature 
of  the  right  involved  gives  jurisdiction  with- 
out regard  to  the  value  in  dispute.  Cogs- 
well V.  Fordyce,  128  U.  S.  391,  9  Sup.  Ct. 
Rep.  112,  32:484 
Street  v.  Ferry,  119  U.  S.  385,  7  Sup.  Ct. 

Rep.  231,  30:  439 

Cited  in  South  Carolina  v.  Seymour  (United 
States  ex  rel.  South  Carolina  v.  Seymour) 
153  U.  S.  357,  38  L.  ed.  744,  14  Sup.  Ct. 
Rep.    871 — Davie    v.    Heyward,    33    Fed.    95. 

334.  The  act  of  1875,  chap.  137  (18  Stat, 
at  L.  p.  470,  U.  S.  Comp.  Stat.  1901,  p.  508), 
conferring  original  jurisdiction  upon  the  cir- 
cuit courts,  where  the  matter  in  dispute  ex- 
ceeds $5,000,  did  not  change  the  jurisdiction 
of  this  court  to  review  the  judgments  and  de- 
crees of  the  circuit  courts.  That  still  de- 
pends on  the  value  of  the  matter  in  dispute, 
which  must  exceed  $5,000.  Whitsitt  v.  Union 
Depot  &  R.  Co.  103  U.  S.  770,  26:  337 
Cited  in  Whitsitt  v.  Union  Depot  &  R.  Co.  122 

U.  S.  364,  30  L.  ed.  1150,  7  Sup.  Ct.  Rep. 
1248. 

335.  The  United  States  Supreme  Court 
has  no  jurisdiction  over  an  appeal  by  de- 
fendant, against  whom  a  judgment  for  ex- 
actly $2,000  has  been  rendered.  Walker  v. 
United  States,  4  Wall.  163,  18:  319 
Cited   in    Thompson    v.    Butler,    95    U.    S.   695, 

24  L.  ed.  541— Hilton  v.  Diclclnson.  108  U. 
S.  173,  27  L.  ed.  690,  2  Sup.  Ct.  Rep.  424— 
Henderson  v.  Wadsworth,  115  U.  S.  276,  20 
L.  ed.  379,  6  Sup.  Ct.  Rep.  140 — United 
States  V.  Watkinds.  7  Sawy.  90,  6  Fed.  157 — 
Richmond  v.  Brummie,  52  Kan.  248,  34  Pac. 
783. 

336.  Where  complainant's  bill  in  fore- 
closure shows  that  his  demand  is  susceptible 
of  definite  computation,  and  that  this  re- 
covery must  be  less  than  $2,000,  the  Supreme 
Court  of  the  United  States  will  dismiss  his 
appeal  for  lack  of  jurisdiction.  Sewall  v. 
Chamberlain,  5  How.  6,  12:  25 
Cited  In   Ladd   v.  Tndor,  3   Woodb.  &  M.  320, 

Fed.  Cas.  No.  7,975. 

337.  A  writ  of  error  from  a  decision  of  a 
circuit  court  on  the  question  of  costs  after 
mandate  has  been  sent  down  from  this 
court  will  not  lie  under  the  act  of  1789 
where  the  amount  of  the  costs  is  less  than 
$2,000.     Sizer  v.  Many,  16  How.  98, 

14:  861 

Cited  In  Giles  v.  Harris.  189  TT.  S.  499,  47  L. 

ed.  917,  23  Sup.  Ct.  Rep.  639 — Craig  ▼.  The 

Hartford.  McAll.  93,   Fed.  Cas.  I^o.  8,383 — 
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Cobnrn  v.  Schrocder,  19  Blatchf.  494,  8  Fed. 
622. 

338.  A  writ  of  error  was  allowed  from  a 
decision  disallowing  a  petition  for  manda- 
mus brought  against  the  Postmaster  Gen- 
eral to  compel  the  readjustment  of  a  salary 
by  increasing  the  same  five  or  six  hundred 
dollars.  United  States  el  rel.  McLean  v. 
Vilas,  124  U.  S.  86,  8  Sup.  Ct.  Rep.   422, 

31 :  329 
Distinguished  in   United   States   ex   rel.  Trask 
V.    Wanamaker,    147    U.    S.    149,   87    L.    ed. 
118,  13  Sup.  Ct.  Rep.  279. 

339.  A  judgment  for  $2,250,  properly 
brought  to  this  court,  under  former  provi- 
sion of  the  Revised  Statutes,  cannot  be  re- 
examined here  after  the  act  of  Feb.  25,  1879, 
takes  effect;  but  the  case  must  be  dismissed 
on  the  ground  that  the  jurisdiction  has 
been  taken  away.  Baltimore  &  P.  R.  Co.  v. 
Grant,  98  U.  S.  398,  25:  231 

Judgment  of  conrts  of  District  of  Co- 
lumbia. 

Determining  Amount  from  Pleadings, 
see  infra,  444,  448. 

Uniting  Interest  of  Several  Parties,  see 
infra,  531,  553,  554. 

Retrospective  Statute  as  to,  see  Stat- 
utes, 558. 

Repeal  of  Statute  as  to,  see  Statutes, 
646. 

See  also  infra,  400,  401,  482,  514,  522, 
585,  590,  595,  599,  609,  2699. 

340.  The  Federal  Supreme  Court  could  re- 
view any  final  judgment,  order,  or  decree  of 
the  circuit  court  of  the  District  of  Columbia, 
wherein  the  matter  in  dispute,  exclusive  of 
costs,  exceeded  the  value  of  one  hundred 
dollars,  under  the  law  in  force  in  1810.  Cus- 
tiss  V.  Georgetown  &  A.  Turnp.  Co.  6  Cranch. 
233,  3:  209 
Cited  in  Ormsby  v.  Webb,  134  U.  S.  60,  33  *L. 

ed.  811,  10  Sup.  Ct.  Rep.  478. 

341.  Under  the  act  of  Congress  of  Febru- 
ary 25,  1879,  a  final  judgment  or  decree  of 
the  supreme  court  of  the  District  of  Colum- 
bia, in  any  case  where  the  matter  in  dispute, 
exclusive  of  costs,  exceeds  the  value  of 
$2,500,  may  be  re-examined  in  the  Supreme 
Court  of  the  United  States  upon  writ  of 
error  or  appeal.  Keller  v.  Ashiord,  133  U. 
S.  610,  10  Sup.  Ct.  Rep.  494,  33:  667 

341a.  The  act  of  February  25,  1879,  au- 
thorizing this  court  to  review  judgments  of 
the  Supreme  Court  of  the  District  of  Colum- 
bia, where  the  matter  in  dispute  exceeds 
$2,500,  was  a  repeal  of  the  provision  of  the 
Revised  Statutes  authorizing  such  review 
where  the  matter  in  dispute  is  of  the  value 
of  $1,000  and  a  judgment  is  not  reviewable 
unless  it  is  for  more  than  $2,500.  National 
Bank  of  the  Republic  v.  Miller  (Bank  of 
the  Republic  v.  Millard)  154  U.  S.  656  Appx. 
and  14  Sup.  Ct.  Rep.  1207,  25:  529 

342.  Under  the  act  of  1885,  where  the 
amount  involved  is  less  than  $5,000,  a  decree 
of  the  supreme  court  of  the  District  of 
Columlsa  not  involving  the  decision  of  a 
Federal  question   is  not  appealable  to  the 


United   States   Supreme  Court.     Re  Crafty 
124  U.  S.  370,  8  Sup.  Ct.  Rep.  509, 

31:449 

343.  A  case  from  the  supreme  court  of 
the  District  of  Columbia  wul  be  dismissed 
in  the  United  States  Supreme  Courts  if  the 
matter  in  dispute  does  not  exceed  $5,000, 
and  does  not  involve  any  Federal  question. 
District  of  Columbia  v.  Brewer,  181  U.  S. 
434,  9  Sup.  Ct  Rep.  797,  33:  213 

Judgment  of  court  of  claims. 

344.  Under  U.  S.  Rev.  SUt  §  707,  U.  8, 
Comp.  Stat.  1901,  p.  574,  no  appeal  lies 
from  a  judgment  of  the  court  of  claims 
against  the  United  States,  "pro  forma  for 
purpose  of  appeal,"  for  less  than  $3,000. 
United  States  v.  Gleeson,  124  U.  S.  255,  8 
Sup.  Ct.  Rep.  502,  31 :  421 

Territorial  courts. 

Effect  of  Set-Off  or  Counterclaim,  see 

infra,  407,  414,  436. 
Uniting  Interest  of  Several  Parties,  see 

infra,  537. 
See  also  supra,   176;   infra,   470,  477, 

484,  493,  494,  518,  522,  531,  586, 

592,  594,  598a,  614,  620,  1037,  1038. 

345.  Writs  of  error  and  appeal  lie  to  this 
court  from  the  supreme  court  of  the  terri- 
tory of  Montana  only  in  cases  where  ths 
value  of  the  property  or  the  amount  in  con- 
troversy exceeds  the  sum  of  $1,000,  and 
from  decisions  upon  writs  of  habeas  corpus 
involving  the  question  of  personal  freedom. 
Potts  V.  Chumasero,  92  U.  S.  358,  23:  499 
United  States  v.  Union  P.  R.  Co.  105  U.  S. 

263,  26:  1021 

Cited  in  First  Nat.  Bank  v.  Hughes,  106  U. 
S.  524,  27  L.  ed.  260.  1  Sup.  Ct.  Rep.  489 — 
Kurtz  V.  Moffltt,  115  U.  S.  498.  29  L.  ed. 
460,  6  Sup.  Ct.  Rep.  148 — State  ex  rel. 
Atty.  Gen.  v.  Frost,  113  Wis.  648,  89  N. 
W.  015. 

346.  Some  sum  or  value  must  be  in  dis- 
pute in  order  to  sustain  the  appellate  juris- 
diction of  the  United  States  Supreme  Court 
over  the  supreme  courts  of  the  territories 
which  is  conferred  by  the  act  of  March  3, 
1885  (23  Stat,  at  L.  443,  chap.  355,  U.  8. 
Comp.  Stat.  1961,  p.  572),  §  2,  without  re- 
gard to  the  sum  or  value  in  dispute,  in 
cases  involving  the  validity  of  a  treaty  or 
statute  of,  or  authority  exercised  under,  the 
United  States.  New  Mexico  ex  rel.  McLean 
V.  Denver  &  R.  6.  R.  Co.  203  U.  S.  38,  27 
Sup.  a.  Rep.  1,  61 :  78 

c.  Necessity  of  Showing  thai  Juriadie^ 
tional  Amount  is  Involved* 

See  also  infra,  510,  4560. 

347.  The  record  must  show  that  the 
amount  in  dispute  equals  the  jurisdictional 
amount.  United  States  ex  rel.  South  Caro- 
lina V.  Se^'mour  (South  Carolina  v.  Sey- 
mour) 153  U.  S.  353,  14  Sup.  Ct  Rep.  871, 

38:742 
Cited  in  Durham  v.   Seymour.   161  U.  S.   237. 
40  L.  ed.  683,  16  Sup.  Ct.  Rep.  452 — Hunt- 
ington V.  Saunders,  163  U.  8.  321,  41  U  ed. 
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175.  16  Sup.  Ct.  Rep.  1120— United  SUtes 
V.  Trans  Missouri  Krelsht  Asao.  166  U.  S. 
311.  41  L.  ed.  1017.  17  Sup.  Ct.  Rep.  540— 
I'nlted  States  ex  rel.  Holsendorf  ▼.  Hay, 
IM  V.  S.  375.  48  L.  ed.  1026.  24  Sup.  Ct. 
lUp.  681— Ross  V.  United  States.  7  App. 
I).  C.  15— State  ex  rel.  Atty.  Gen.  v.  Frost, 
113  Wis.  643,   89   N.    W.    915. 

348.  An  appeal  or  writ  of  error  in  cases 
from  a  circuit  court  will  be  dismissed  unless 
it  appears,  by  the  record  or  otherwise,  that 
the  ralue  of  the  matter  in  dispute  exceeds 
^\000.  Winston  v.  United  SUtes,  3  How. 
771,  11:823 
New  Orleans  Nat,  Bkg.  Asso.  v.  New  Or- 
leans Mut.  Ins.  Asso.,  102  U.  S    121, 

26:45 
lohnson  ▼.  Wilkins,  116  U.  S.  392,  6  Sup. 
Ct.  Rep.  600,  29:  671 

ritfd  in  Merrill  v.  Petty.  16  Wall.  345.  2]  L. 
ed  500— Hilton  ▼.  Dickinson,  108  U.  S.  174, 
27  L.  «1.  691.  2  Sup.  Ct.  Rep.  424— Webster 
T.  BDfTalo  Ins.  Co.  110  U.  8.  388,  28  L.  ed 
173,  4  Sap.  Ct.  Rep.  79 — Bowman  y.  Chl- 
rtco  k  N.  W.  R.  Co.  115  U.  S.  613,  29  L. 
^-  503,  6  Sup.  Ct.  Rep.  192— Cabot  v.  Mc- 
Mtfter.  61  Fed.  131 — McCrowell  v.  Burson, 
79  Ta.  300. 

349.  The  22d  section  of  the  judiciary  act 
<»»nfines  the  writ  of  error  to  cases  "where 
tbf  matter  In  dispute  exceeds  the  sum  or 
ulue  of  $2,000.  exclusive  of  costs."  This 
nv'an^  a  property  value;  and  without  the 
ulue  being  shown  on  the  record  or  by  evi- 
dfnce  aliunde,  this  court  has  no  jurisdic- 
tion.   Olney  v.  The  Falcon,  17  How.  19. 

15:43 
Hajjan  ▼.  Poison,  10  Pet.  160,  9:  381 

Pratt  T.  Fitzhugh,  1  Black.  271,  17:  206 

Tmr   y.    Bank    of    Commerce     (Terry    v. 
Hatch)  93  U.  S.  44,  23:  796 

Richmond  v.  Milwaukie,  21  How.  80. 

16:  60 

PitUburgh    Locomotive    ft    Car    Works    v. 

SUte  Nat   Bank.   154   U.   S.   626   Appx. 

and  14  Sup.  Ct.  Rep.  1180.  24:  270 

^ooes  ▼.  Fritschle.  154  U.  S.  590  Appx.  and 

14  Sup.  Ct.  Rep.  1171,  21:  552 

Kaniey  ▼.  The    D.  R.    Martin    (The   D.   R. 

MarUn)   91   U.  S.  365.  23:  439 

Walker  v.  United  SUtcs,  4  Wall.  163, 

18:  319 
Cit€d  io  The  D.  R.  Martin  (Barney  v.  The 
D.  R.  Martin)  91  U.  R.  366.  23  L.  ed.  440— 
Potts  T.  Ctaomasero,  92  U.  8.  361,  23  L.  ed. 
49»-El^  ▼.  Marshall.  106  U.  S.  580,  27 
L.  «d.  249.  1  Sup.  Ct.  Rep.  484— First  Nat. 
Baak  ▼  Hughes.  106  U.  S.  524,  27  L.  ed. 
269,  ]  Sap.  Ct.  Rpp.  489— Kurtz  v.  Moffitt. 
115  U.  S.  496.  29  L.  ed.  459.  6  Sup.  Ct. 
Rep.  148— Campl>ell  v.  Walte.  180  U.  S. 
«35.  45  L.  ed-  709.  21  Sup.  Ct.  Rep.  920— 
^llea  ▼.  Harris,  180  U.  S.  499.  47  L.  ed. 
91T,  23  Sup.  Ct.  Rep.  639— Decker  v.  Wll- 
Itans.  78  Fed.  311 — Johnson  v.  Tully.  2 
Arb.  225.  12  Pac.  567 — Dashlell  v.  Slinger- 
iaad.  60  Cat.  657 — Withers  v.  Hopkins  Place 
8aT.  Bank.  104  Ga.  94.  80  S.  E.  766 —  Gart- 
•Ide  T.  Gartside.  42  Mo.  App.  514 —  Cald- 
well ▼.  Helntx,  59  Ohio  St.  339.  52  N.  R. 
832— Harman  v.  Lynchburg.  33  Gratt.  40 — 
Bachelder  v.  Richardson.  1  Va.  Dec.  476 — 
Batcbelder  v.  Rlchardison.  75  Va.  837— Dry- 
den  V.  Swlnbom,   15  W.  Va.  250. 

350.  A    decree    against    the    vessel    for 


I  $27,000  would  not  estahlish  the  liability  of 
the  claimant  of  the  vessel  to  respond  for 
that  amount  in  personam,  unless  he  was  the 
owner  of  the  vessel  at  the  time  of  the  col- 
lision; and  that  fact  must  appear  by  the 
record,  to  authorize  this  court  to  consider 
the  $27,000  as  the  value  of  the  matter  in 
dispute  on  said  appeal.  Starin  v.  The  Jesse 
Williamson,  Jr.  (The  Jesse  Williamson, 
Jr.),  108  U.  S.  305,  2  Sup.  Ct  Rep.  669, 

27:  730 
Cited    in    Providence    Washington    Ins.    Co.    v. 

Morse.  85  Fed.  364 — The  Normandie,  40  Fed. 

591—  Bailey  v.  Sundberg,  43  Fed.  83. 

351.  Where  the  amount  of  damage  does 
not  appear  from  the  bill  or  otherwise,  and 
neither  the  Constitution  of  the  United 
States,  nor  an  act  of  Congress,  nor  a  treaty, 
was  brought  in  question  m  the  lower  court, 
there  is  no  jurisdiction  in  this  court  to  re- 
vise the  decree  of  the  supreme  court  of 
Oregon.   Lownsdale  v.  Parrish,  21  How.  290. 

16:80 
Espplained  In  Sparrow  v.  Strong.  3  Wall.  103. 
18  L.  ed.  49. 

352.  The  oitiM  probandi  the  amount  in 
controversy,  to  establish  the  jurisdiction  in 
a  case  brought  before  the  court  by  writ  of 
error,  is  upon  the  party  seeking  to  obtain 
a  revision  of  the  case.  Troy  v.  Evans,  97 
U.  S.  1,  24:  941 
Hagan  v.  Foison.  10  Pet.  160,  9:  381 
Cited    in    McLaughlin    v.    Darlington.    6    Kan. 

App.  216.  50  Pac.  507 — Harris  v.  Bopson. 
5  Tex.  533 — Saunders  v.  Waggoner.  82  Va. 
318— Martin   v.    Fielder.   82   Va.   456. 

353.  An  appeal  in  an  action  for  partition 
will  be  dismissed  for  want  of  jurisdiction, 
where  the  appellant  claims  only  one- 
twentieth  of  the  lands,  and  the  value  of  the 
property  is  nowhere  stated,  and  no  attempt 
has  been  made  to  supply  the  defect  by  affi- 
davits, as  the  Supreme  Court  cannot  say 
that  the  value  of  appellant's  share  exceeds 
$5,000.  Parker  v.  Morrill,  106  U.  S.  1,  1 
Sup.  Ct.  Rep.  14,  27:  72 
Cited  in  Elgin  v.  Marshall,  106  U.  S.  582.  27 

L.  pd.  250,  1  Sup.  Ct.  Rep.  484 — Simon  v. 
House.  46  Fed.  318— Cowell  v.  City  W^ater- 
Supply  Co.  06  Fed.  772 — Cowell  ▼.  City 
Water  Supply  Co.  57  C.  C.  A.  395.  121  Fed. 
55. 

354.  Where  the  matter  in  dispute  on  an 
appeal  is  only  part  of  the  property  sougbt 
to  be  partitioned,  and  the  value  of  that  part 
is  not  shown  to  be  more  than  $5,000,  this 
court  has  no  jurisdiction.  The  appellant 
must  show  affirmatively  that  more  than 
$5,000  in  value  has  been  adjudged  against 
him.    McCarthy  v.  Provost,  103  U.  S.  673, 

26:  337 

Green  v.  Fisk,  154  U.  S.  668  Appx.  and  14 

Sup.  Ct.  Rep.  1193,  26:486 

355.  The  burden  of  showing  jurisdiction 
is  on  the  plaintiff  in  error;  and  where  juris- 
diction depends  upon  the  amount  in  con- 
troversy he  must  show  by  a  fair  preponder- 
ance of  testimony  that  the  value  of  the 
propertv  is  sufficient.  Wilson  v.  Blair,  119 
U.  S.  387.  7  Sup.  Ct.  Rep.  230,  30:  441 
Cited   In   Talklngton   v.    Dumbleton,    123   TT.    S. 

747,   31    L.  ed.   315.  8   Sup.   Ct.   Rep.  335 — 
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Davie  V.  Heyward.  33  Fed.  94 — Sharon  v. 
Terry,  1  L.R.A.  583,  13  Sawy.  404,  36  Fed. 
349. 

d.  Extrinsic  Proof. 

356.  After  the  dismissal  of  an  appeal  be- 
cause the  value  of  the  property  libeled  is  in- 
sufficient to  confer  jurisdiction,  the  Federal 
Supreme  Court  will  not  continue  the  cause 
for  the  production  of  further  evidence  on 
the  question  of  value,  at  least  unless  such 
evidence  is  newly  discovered.  United  States 
V.  The  Union,  4  Crunch,  216,  2:  600 

Admissibiltty  of  evidence  as  to  valne  or 
amount. 

357-8.  In  cases  where  the  demand  is  not 
for  money,  and  the  nature  of  the  action  does 
not  require  the  value  of  the  thing  demanded 
to  be  stated  in  the  declaration,  the  de- 
mandant has  the  right  to  give  the  value  of 
the  property  demanded  in  evidence  in  this 
court.  Re  Bradstreet,  7  Pet.  634,  8:  810 
Beard  v.  Federy,  3  Wall.  478,  18:  88 

Cited  In  Beard  v.  Federy,  3  Wall.  494.  18  L. 
ed.  93 — The  Grace  Glrdler  (Lockwood  v.  The 
Grace  Glrdler),  6  Wall.  442.  18  L.  ed.  790— 
Crawford  v.  Burnham,  1  FUpp.  117,  Fed.  Cas. 
No.  3,366 — Dryden  v.  Swinburn,  15  W.  Va. 
250. 

Affidavits  as  to  value  or  amount. 

Sufficiency  of  Affidavits,  see  infra,  37B- 

379. 
On  Motion  to  Reinstate,  see  infra,  3973- 

3976. 
See   also   supra,    322;    infra,   3885. 

359.  No  objection  to  the  submission  of 
affidavits  as  to  the  amount  involved  was 
made  by  the  court.  Zeigler  v.  Hopkins,  117 
U.  S.  683,  6  Sup.  Ct.  Rep.  919,  29;  1019 
Distinguished  in  Talklngton  v.  Dumbleton,  123 

XT.    S.   740,   31    L.   ed.   314,   8   Sup.    Ct.   Rep. 
335. 

360.  The  amount  in  controversy  to  deter- 
mine the  appellate  jurisdiction  of  the 
Supreme  Court  may  be  shown  by  affidavits. 
Course  v.  Stead,  4  Dall.  22,  1:724 
Williamson  v.  Kincaid,  4  Dall.  20,  1:723 
Lockwood  V.  The  Grace  Girdler   (The  Grace 

Girdler)    6  Wall.  441,  18:790 

May  V.  Rice  (May  v.  Sloan)  101  U.  S.  231, 

25:  797 
Micas  V.  Williams,  104  U.  S.  556,  26:  842 
Whiteside  v.  Haselton.  110  U.  S.  296,  4  Sup. 

Ct.  Rep.  1,  28:  152 

Distinguished    in    Richmond    ▼.    Milwaukee,    21 

How.   392.   16   L.   ed.   72. 

Cited  lo  Richmoiyl  ▼.  Milwaukee.  21  How. 
.^92.  16  L  ed.  72— Elsln  v.  Marshall,  106 
U.  S.  580.  27  L.  od.  250,  1  Sup.  Ct. 
Rep.  484  —  Red  River  Cattle  Co.  v. 
Needham,  137  U.  8.  634.  .34  L.  ed. 
800.  11  Sup.  Ct.  Rep.  208— United  States 
V.  TranR-Missourl  FroiRht  Asso.  166  U.  S. 
310,  41  L.  ed.  1017.  17  Sup.  Ct.  Rep. 
540 — Rohlnson  v.  Suburban  Brick  Co.  62  C. 
C.  A.  486.  127  Fed.  806— Valencia  County  v. 
Atlantic  &  P.  R.  Co.  3  N.  M.  628,  9  Pac. 
519— Robinson  v.  Nelll,  34  W.  Va.  1.32,  11  8. 
E.  999. 

361.  This  court,  in  proper  cases,  allows 
opportunity  to  make  proof  of  jurisdictional 


value    by    affidavits.      Rush    ▼.    Parker.    5 
Granch,   287,  3:  103 

Lockwood  V.  The  Grace  Girdler  (The  Grace 
Girdler)    6  Wall.  441,  18:  790 

Cited  in  Richmond  v.  Milwaukee,  21  How.  392. 
16  L.  ed.  72— The  Grace  Glrdler  (Lock- 
wood  V.  The  Grace  Glrdler)  6  Wall.  442.  18 
L.  ed.  790 — Red  River  Cattle  Co.  v.  Need- 
bam,  137  U.  S.  634,  34  L.  ed.  800.  11 
Sup.  Ct.  Rep.  208 — Davie  v.  Heyward,  33 
Fed.  94 — Ringgold's  Case,  1  Bland.  Ch.  24 
— Harman  v.  Lynchburg,  33  Gratt.  40. 

362.  Where  the  record  is  silent  as  to  the 
amount  in  controversy,  affidavits  sent  up 
with  the  transcript  and  those  filed  in  the 
Supreme  Court  may  be  considered  in  de- 
termining? the  value  of  the  matter  in  dis- 
pute. Street  v.  Ferry,  119  U.  S.  385,  7  Sup. 
Ct.  Rep.  231,  30:439 
Distinguished  In  Holden  t.  Utah  &  M.  Machin- 
ery  Co.   82   Fed.   210. 

363.  The  amount  in  controversy,  where  it 
does  not  appear  upon  the  record,  may  be 
shown  by  affidavits  taken  upon  notice. 
Williamson  v.  Kincaid,  4  Dall.  20,  1:  723 
Richmond  v.  Milwaukee,  21  How.  391. 

16:72 
Cited  in  The  Grace  Glrdler  (Lockwood  v.  The 
Grace  Glrdler)  6  Wall.  442.  18  L.  ed.  790 — 
Red  River  Cattle  Co.  v.  Needham,  137  V.  S. 
634.  34  L.  ed.  800,  11  Sup.  Ct.  Rep.  2(»8-  - 
Davie  V.  Heyward,  33  Fed.  94 — McLaughlin  v. 
Darlington,  6  Kan.  App.  216,  60  Pac.  5(»7 — 
Ringgold's  Case,  1  Bland,  Ch.  19 — Shep- 
ard  V.  Ryers,  15  Johns.  603 — Harris  v. 
HopsoD,  5  Tex.  533 — Austin  Real  Estate  & 
Abstract  Co.  v.  Bahn,  87  Tex.  583,  29  R. 
W.  646 — Harman  v.  Lynchburg.  33  Gratt. 
40 — Hannah  v.  Charleston  Nat.  Bank,  63 
W.    Va.    83,   44   8.   E.    152. 

364.  It  is  good  practice  for  the  court 
below  to  grant  leave  to  file  affidavits  as  to 
the  value  of  the  property  in  dispute,  where 
that  is  essential  to  jurisdiction  and  does  not 
appear  upon  the  record.  Wilson  v.  Blair, 
119  U.  S.  387,  7  Sup.  Ct  Rep.  230, 

30:441 
Cited  In  Sharon  v.  Terry,  1  L.R.A.  583.  13 
Sftwy.  404.  36  Fed.  349— Holden  v.  Utah  & 
M.  Machinery  Co.  82  Fed.  210 — Greene  Coun- 
ty Bank  v.  J.  H.  Teasdale  Commission  Co. 
112  Fed.  803. 

365.  Affidavits  as  to  the  value  of  the 
subject  in  controversy,  presented  to  a  cir- 
cuit court  on  an  application  to  set  aside  an 
order  allowing  an  appeal,  and  returned  in 
the  record  to  the  Supreme  Court  of  the 
United  States,  may  be  considered  by  it  on  a 
motion  to  dismiss.  Rector  v.  Lipscomb.  141 
U.  S.  557,  12  Sup.  Ct.  Rep.  83,  35:  857 

366.  Where  a  writ  of  error  is  brought  or 
appeal  taken  without  question  as  to  the 
value  and  the  latter  is  nowhere  disclosed  hv 
the  record,  affidavits  may  be  received  to  es- 
tablish the  jurisdictional  amount:  and 
counter  affidavits  may  be  allowed  if  the  ex- 
istence of  such  value  is  denied  in  good 
faith.  Red  River  Cattle  Co.  v.  Needham, 
137  U.  S.  632,  11  Sup.  Ct  Rep.  208, 

34:  799 

367.  Affidavits  can  only  be  used  to  fur- 
nish  evidence  of  value  not  appearing  on  the 
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ftee  of  the  record,  when  the  nature  of  the 
matter  in  dispute  is  such  as  to  admit  of 
an  estimate  of  its  value  in  money.  First 
Nat  Bank  v.  Hughes,  106  U.  S.  523,  1  Sup. 
a  Rep.  489,  27:  268 

368.  Affidavits  to  show  that  the  amount 
inToIved  equalled  the  jurisdictional  amount 
will  not  be  received  where  the  amount  in- 
Tolved  was  directly  involved  in  the  lower 
court  and  was  stated  in  the  bill.  Richmond 
V.  Milwaukie.  21  How.  391,  16:  72 
Cited  In  Red  River  Cattle  Co.  v.  Needham,  137 

U.  S.  634,  34   L.  ed.  800.   11   Sup.   Ct.  Rep. 
208 — Harman    v.    Lynchburg,    33    Gratt.    40. 

369.  Where  the  demand  is  not  for  money, 
but  the  nature  of  the  action  requires  the 
value  of  thing  demanded  to  be  stated  in  the 
pleadings,  affidavits  will  not  be  received  to 
?ary  the  value  as  appearing  upon  the  face 
of  the  record,  in  order  to  give  the  Supreme 
Court  of  the  United  States  jurisdiction. 
Red  River  Cattle  Co.  v.  Needham,  137  U.  S. 
632, 11  Sup.  Ct.  Reip.  208,  34:  799 

370.  In  an  action  to  set  aside  a  deed  for 
filse  representations^  where  the  court  found 
that  the  value  of  the  land  did  not  exceed 
S5.000.  affidavits  showing  that  that  value 
was  not  the  true  one  were  not  admissible 
to  establish  the  jurisdiction  of  the  United 
Suti«  Supreme  Courts  Talkington  v.  Dum- 
bleton,  123  U.  S.  745,  8  Sup.  Ct.  Rep.  335, 

31:313 
Cttei  In  Red  River  Cattle  Co.  v.  Needham,  137 
U.  S.  634,  34  L.  ed.  800,  11   Sup.   Ct.  Rep. 
208. 

371.  The  filing  of  affidavits  as  to  jurisdic- 
tional amount  will  not  ordinarily  be  per- 
mitted in  the  Supreme  Court  of  the  United 
States,  where  evidence  of  value  has  been  ad- 
duced below  on  both  sides,  and  the  proofs 
We  been  transmitted,  either  with  or  with- 
out the  announcement  of  a  definitive  oonclu- 
Non  deducted  therefrom.  Red  River  Cattle 
To.  V.  Needham,  137  U.  S.  632,  11  Sup.  Ct. 
Rep.  208,  34:  799 
Citfd  In  Ilendersoo  v.  Carbondale  Coal  ft  Coke 

Co.  140  IT.  B.  32,  35  L.  ed.  885,  11  »up. 
Ct.  Rep.  601 — Rector  v.  Lipscomb,  141  U. 
8.  55S.  35  L.  ed.  857,  12  Sap.  Ct.  Rep.  83 — 
TToIted  f^tates  v.  Trans-Mlssourl  Freight  Abbo. 
166  U.  8.  310.  41  L.  ed.  1017,  17  Sup.  Ct. 
Bep.  540 — Red  River  Cattle  Co.  v.  Needham, 
47  Fed.  358 — Holden  v.  Utah  &  M.  Machin- 
ery Co.  82  Fed.  211 — McLaughlin  v.  Darling- 
ton. 6  Kan.  App.  216,  50  Pac.  507. 

Tine  to  present  evidence. 
See  also  supra,  365. 

372.  Where,  upon  the  face  of  the  record, 
tlie  value  of  the  property  involved  is  suffi- 
^i^t  to  give  the  court  jurisdiction,  and  the 
appellee  declines  to  appear  in  this  court,  it 
i«  too  late  to  present  extrinsic  evidence  of 
i\»  a<*tual  value  of  the  property  upon  a  mo- 
tion to  set  aside  the  judgment.  Dodge  v. 
Knowles.  114  U.  S.  430,  5  Sup.  Ct.  Rep. 
1108. 1197,  29:  144 

373.  Where  a  submission  under  rule  20 
had  been  made  January  7,  1886.  but  the 
'WJrd  did  not  show  the  matter  in  dispute  to 
aoeed  tbe  value  of  $5,000,  and  op  January 

V.  8.  Dig/-14 


19  thereafter  the  court  on  its  own  motion 
had  entered  an  order  of  dismissal,  it  refused 
afterwards  to  consider  affidavits  filed  April 
26,  1886,  to  supply  the  defect  in  the  record, 
which  had  existed  since  the  case  was  dock- 
eted August  11,  1883,  or  to  reinstate  the 
case.  Johnson  v.  Wilkins,  118  U.  S.  228,  6 
Sup.  Ct.  Rep.  1048,  30:210 

Sufficiency  of  proof. 

See  also  infra,  466 

374.  An  appraisement  of  property  libeled, 
made  by  order  of  the  district  judge,  by 
three  sworn  appraisers,  was  held  not  con- 
clusive evidence  of  the  value;  and  the  testi- 
mony of  a  witness  was  allowed  to  be  taken 
viva  voce  in  the  Supreme  Court,  but  was 
held  insufficient  to  outweigh  the  appraised 
value.  United  States  v.  The  Union,  4 
Cranch,  216,  2:  600 
Cited  In  El^in  v.  Marshall,  106  U.  S.  580,  27 

L.  ed.  250,  1  Sup.  Ct.  Rep.  484 — The  l»hlla- 
delphlan,  9  C.  C.  A.  58,  21  U.  S.  App.  90, 
60  Fed.  428— Ringgold's  Case,  1  Bland,  Ch. 
24 — Harris  v.  Hopson,  5  Tex.  533 — Dry- 
den  V.  Swloburn,  15  W.  Va.  251. 

375.  Upon  a  motion  to  reinstate  several 
causes  which  had  been  dismissed  for  lack  of 
jurisdiction,  affidavits  presented  to  show  the 
value  of  the  property  in  dispute  were  held 
insufficient  because  they  did  not  show  that 
the  value  of  the  property  in  any  one  suit 
exceeded  $5,000.  Wells  v.  Wilkins,  118  U. 
S.  230,  6  Sup;  Ct.  Rep.  1049,  30:  210 

376.  In  an  action  for  partition,  where 
there  is  no  statement  in  the  record  of  the 
value  of  the  property  in  controversy,  and 
the  complainant  produces  an  affidavit  that 
the  interest  in  it  claimed  by  him  is  worth 
over  $5,000,  and  was  so  when  the  suit  was 
brought,  and  there  is  no  denial  on  oath  of 
this  affidavit,  the  amount  in  controversy  is 
sufficiently  proved  to  be  over  $5,000. 
Whiteside  v.  Haselton,  110  U.  S.  296,  4  Sup. 
Ct.  Rep.  1,  28:152 

377.  The  objection  to  the  jurisdiction  of 
this  court,  that  it  does  not  appear  that  the 
matter  in  dispute  exceeds  the  value  of 
$5,000,  is  untenable,  where  it  appears  from 
the  record  that  the  appellee  who  raises  the 
objection  purchased  the  land  in  dispute  for 
$21,000,  and  claims  it  by  that  purchase, 
and  the  petition  of  appeal  to  this  court, 
verified  by  the  affidavit  of  the  appellant, 
avers  th«it  the  land  is  worth  more  than 
$5,000.  May  v.  Rice  (May  v.  Sloan)  101 
U.  S.  231,  25:  797 

378.  A  stipulation  between  the  parties, 
while  not  controlling  as  to  the  amount  in 
controversy  on  appeal,  may  be  regarded  in 
a  particular  case  with  other  facts  appearing 
in  the  record  as  sufficient  proof  of  the 
amount  in  controversy  to  sustain  the  juris- 
diction of  the  court.  United  States  v. 
Trans-Missouri  Freight  Asso.  166  U.  S.  290, 
17  Sup.  Ct.  Rep.  540,  41 :  1007 
Cited  in  Coulter  v.  Loulavinc  &  W.  R.  Co.  106 

U.  8.  606,  49  L.  ed.  617,  25  Sup.  Ct.  Rep. 
342 — Robinson  v.  Suhurbnn  Brick  Co.  62 
C.    C.    A.    488,    127    Fed.    806— Hannah    v. 
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Charleston    Nat.    Bank,    58   W.    Ya.    83,    44 
8.  B.  162. 

379.  A  motion  to  dismiss  an  appeal  from 
the  supreme  court  of  a  territory,  on  the 
ground  that  the  amount  in  controversy  is 
insufficient  to  give  jurisdiction,  must  be  de- 
nied where  there  are  affidavits  showing  that 
the  land  in  question  is  of  greater  value  than 
$5,000,  while  the  record  contains  an  order 
made  by  the  supreme  court  of  the  terri- 
tory on  the  application  for  appeal,  stating 
that  more  than  that  amount  was  involved  in 
the  action.  Potts  v.  HoUen,  177  U.  S.  365, 
20  Sup.  a.  Rep.  654,  44:  808 

e.  What  Deemed  Matter  in  Dispute. 
(1)  In  Oeneral. 

See  also  supra,  374. 

380.  The  amount  involved  on  an  appeal 
exceeds  $1,000  where  the  bill  seeks  a  disso- 
lution of  an  association  of  common  carriers 
for  the  regulation  of  rates,  when  those  rates 
exceed  $1,000  per  day,  and  the  carriers 
claim  that  such  an  association  or  something 
similar  thereto  is  necessary  to  the  prosper- 
ity, if  not  the  life,  of  each  company.  Unit- 
ed States  v.  Trans -Missouri  Freight  Asso. 
166   U.   S.   290,   17   Sup.  Ct.   Rep.   540, 

41:  1007 

381.  Where  a  bill  was  filed  on  the  equity 
side  of  the  court  below,  to  enjoin  the  marshal 
from  levying  an  execution  for  a  less  sum 
than  $2,000,  an  appeal  from  the  decree  dis- 
missing the  bill  will  not  lie  to  this  court,  al- 
though the  entire  value  of  the  property  may 
be  more  than  $2,000.  Ross  v.  Prentiss,  3 
How.  771,  11:824 
Cited  In  Gibson  v.  Sbufeldt,  122  U.  S.  20,  30 

L.  ed.  1084,  7  Sop.  Ct.  Rep.  1066 — New 
England  Mort?.  Secur.  Co.  v.  Gay,  146  U.  S. 
130,  36  L.  ed.  648,  12  Sup.  Ct.  Rep.  816 — 
Came  v.  Rubs,  152  U.  S.  252,  38  L.  ed.  429, 
14  Sup.  Ct.  Rep.  578 — United  States  v.  Shaw, 
3  L.R.A.  233,  39  Fed.  434 — Llnehan  Railway 
Transfer  Co.  v.  Pendergrass,  16  C.  C.  A. 
585,  36  U.  S.  A  pp.  48,  70  Fed.  2— Pumell 
V.  Page,  128  Fed.  498. 

382.  Where,  in  an  equity  action,  a  decree 
was  rendered  for  the  complainant  for  $784.- 
53,  and  the  account  involved  a  large  number 
of  items  amounting  to  several  thousand  dol- 
lars, but  the  items  in  the  master's  report 
which  were  excepted  to  amounted  only  to 
$1,773.76,— Ae2(f,  that  that  is  the  only  amount 
in  dispute,  and  it  is  not  sufficient,  with  in- 
terest from  date  of  master's  report  to  date 
of  decree,  to  give  this  court  Jurisdiction. 
Burr  V.  Myers,  154  U.  S.  654,  Appx.  and  14 
Sup.  Ct.  Rep.  1197,  25:  976 

Value  of  property  or  right  claimed  gen- 
erally. 

See  also  infra,  624. 

383.  The  value  of  the  specific  property 
which  is  in  litigation  must  determine  the 
jurisdiction  of  the  Supreme  Court  of  the 
United  Statos.  The  value  of  a  trust  estate 
the  ownership  of  which  is  involved,  is  the 
value  of  the  matter  in  dispute  for  the  pur- 


poses of  an  appeal  by  the  trustee.  Kenaday 
v.  Edwards,  134  U.  8.  117,  10  Sup.  Ct.  Kep. 
523,  33: 853 

384.  A  writ  of  replevin  issued  to  try  the 
title  to  property  is  in  the  nature  of  detinue, 
and  the  value  of  the  article  replevied  H  the 
value  of  the  matter  in  controversy  for  pur- 
poses of  jurisdiction  on  a  writ  of  error. 
Peyton  v.  Robertson,  9  Wheat.  627, 

6:  151 

385.  In  an  action  by  claimants  to  recover 
damages  for  an  unauthorized  seizure  of 
property  by  revenue  officers,  the  value  in 
controversy,  to  determine  the  jurisdiction  of 
the  Supreme  Court  on  appeal,  is  the  value  at 
time  of  seizure,  without  any  deduction  for 
duties.    United  States  v.  Tufts,  7  Pet.  453, 

8:  746 

386.  Where  one  prosecuted  a  suit  as  a 
creditor,  claiming  more  than  $5,000  of  a 
fund  as  applicable  to  a  large  amount  of 
debts  owned  by  him,  that  is  a  sufficient 
amount  to  give  the  United  States  Supreme 
Court. jurisdiction.  Stuart  v.  Boulware,  133 
U.  S.  78,  10  Sup.  Ct.  Rep.  242,  33:  568 
Oited  in  Bimms  v.  Slmms,  175  U.  8.  169.  44  Li. 

ed.  118,  20  Sap.  Ct.  Rep.  58. 

387.  The  value  of  the  interest  a  guardian 
has  in  the  minor's  estate  is  not  the  value 
of  the  estate,  but  that  of  the  office  of  guar- 
dian; and  this  is  of  no  value  except  as  it 
bffords  a  compensation  of  services.  Ritchie 
V.  Mauro,  2  Pet.  243,  7:411 
Barry  v.  Mercein,  5  How.  103,  12:  70 
De  Kraft  v.  Barney,  2  Black,  704,  17:  350 
Oited   in    Raddlck   v.    Bllllags,    Woolw.    336.    3 

Nat.  Bankr.  Reg.  63,  Fed.  Gas.  No.  12,110. 

388.  A  decree  against  stockholders  of  a 
national  bank,  for  70  per  cent  upon  the 
amount  of  their  stock  absolutely,  which 
the  Comptroller  of  the  Currency  had  already 
ordered  to  be  collected,  and  providing  fur- 
ther for  such  contribution  thereafter  as 
may  be  necessary  to  realize  a  sum  sufficient 
to  pay  the  debts  of  the  bank,  which  the  bill 
alleged  would  probably  be  25  per  cent  more, 
and  that  the  bill  be  retained  until  it  shall  be 
certain  that  no  further  contribution  will  be 
required,  fixes  the  liability  of  defendants  to 
contribute  to  the  extent  of  the  nominal 
amount  of  their  stock,  if  necessary; 
and  on  appeal  to  this  court,  the  mat- 
ter in  dispute  is  the  nominal  value  of  the 
stock,  not  merely  the  70  per  cent  decreed 
to  be  paid  absolutely.  Germania  Nat.  Bank 
V.   Case,   131   U.   S.   cxliv.   Appx.   and 

23:961 

Valne  as  of  what  time. 

389.  The  value  referred  to  in  the  act  of 
March  3,  1885,  fixing  the  jurisdictional 
amount  for  purpose  of  appeal,  is  the  value 
at  the  time  of  final  judgment  or  decree,  not 
at  the  time  of  appeal  or  writ  of  error.  Street 
V.  Ferry,  119  U.  S.  385,  7  Sup.  Ct.  Rep.  231, 

30:  439 

390.  To  ascertain  the  amount  in  dispute, 
the  court  must  recur  to  the  foundation  of 
the  original  controversy, — to  the  matter  in 
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dispute  when  the  action  was  instituted.  The 
descriptive  words  of  the  law  point  em- 
phatically to  this  criterion,  and,  in  common 
understanding,  the  thing  demanded,  and  not 
the  thing  found,  constitutes  the  matter  in 
dispute  hetween  the  parties.  Wilson  v. 
Diniel,  3  Dall.  401,  1 :  655 

DitUngMithed  tn  Harward  v.  Nordberg  Mfg.  Co. 

29  C.  C.  A.  441.  54  U.  8.  App.  630,  85  Fed. 

6--Gordon  v.  Ross.  2  Cal.  157. 

CUei  in  Decker  t.  Williams.  73  Fed.  310— 
Vng  Lung  Chung  v.  Holmes,  98  Fed.  325 — 
Kunkel  v.  Brown,  39  C-  C.  A.  668,  99  Fed. 
595— Kendrick  t.  Kendrick,  4  J.  J.  Marsh. 
242— Tiptoo  T.  Chambers,  1  Met.  iKy.) 
568— Strong  ▼.  Daolels.  3  Mich.  472 — Mere- 
dith V.  Plerle,  1  Clark  (Pa)  196 — Kline  v. 
Wood,  9   Serg,    &   R.    299— Odell    v.   Culbcrt, 

9  Watts  k  S.  68,  42  Am.  Dec.  317. 

Ezclndlns  nnaccmed  causes  off  action. 

381.  Diuses  of  aetion  for  hydrant  rental 
which  had  not  accrued,  but  might  subse- 
qoeatly  accrue,  cannot  be  availed  of  to  make 
<rat  the  juri.sdiction  of  the  Supreme  Court  of 
the  United  States  of  a  suit  to  recover  two 
instalments  of  hydrant  rental  of  $1,850  eacli, 
in  which  the  recovery  was  $4,042.65.  Clay 
Center  v.  Farmers'  Ix)an  &  T.  Co.  145  U.  S. 
124,  12  Sup.  Ct.  Rop.  817,  36:  685 

Cited  fa  Washington  ft  G.   R.  Co.  t.   District 

of  CohunUa,   146  U.   S.   232,   36  L.  ed.   953, 

13  Sop.  Ct.   Rep.  64 — Holt  v.   Indlnna   Mf;;. 

Co.  176  U.  S.  72,  44  L.  ed.  377,  20  Sup.  Ct. 

Hep.  272 — Baltimore  v.   Postal   Telo^.   Cable 

Co.  62   Fed.    602— Postal    Teles.    Cable    Co. 

T.  Soutbem    R.  Co.   88   Fed.   806 — I)  at  tie   v. 

AtfclBBoo,  115  Fed.  387— Mansfield  v.  Winter, 

10  App.    D.    C.    558. 

392.  The  matter  in  dispute  to  determine 
the  jurisdiction  of  the  Supreme  Court  of  the 
United  Statea  in  a  suit  brought  in  the  su- 
preme eonrt  of  the  District  of  Columbia  for 
ia  injunction  against  prosecutions  to  enforce 
r^ain  license  taxes  is  the  amount  of  the 
particular  taxes  attacked;  and  unaccrued  or 
unspecified  taxes  for  preceding  years  cannot 
be  included  to  make  up  the  requisite  amount. 
Wuhington  &  G.  R.  Co.  v.  District  of  Co- 
lumbia, 146  U.  S.  227,  13  Sup.  Ct.  Rep.  64. 

36:  951 
CiUd  Is  United  States  ex  rel.  Trask  v.  Wana- 
Baker,  147  U.  S.  150,  37  L.  ed.  118,  13  Sup. 
n.  Bep.  279 — Chapman  t.  United  States, 
164  U.  S.  449,  41  U  ed.  500,  17  Sup.  Ct. 
Rep.  76 — Gonzales  v.  Cunningham,  164  U.  S. 
«W.  41  L.  ed.  574,  17  Sup.  Ct.  Rep.  182— 
Hartford  F.  Ins.  Co.  y.  Bonner  Mercantile 
Co.  5  C.  C.  A.  530,  15  U.  S.  App.  184,  56 
Fed.  383 — Baltimore  ▼.  Postal  Teleg.  Cahle 
Co.  82  Ped.  602. 

393.  Where  a  suit  is  brought  to  recover 
the  interest  on  bonds  only,  the  amount  of 
tbe  interest  determines  the  jurisdiction  ir- 
rwpectiYe  of  the  value  of  the  principal  of 
the  bonds.  Bruce  v.  Manchester  &  K.  R.  Co. 
U7  U.  S.  514,  6  Sup.  a.  Rep.  849, 

29:  990 
Cit€4  In    Cowell    ▼.    City    Water    Supply    Co. 
57  C.  C  A.   396,   121    Fed.   56. 

Vbere  part  off  clatm  undisputed. 

In  Action  to  Recover  Part  of  Tract  of 
Land,  see  infra,  496. 

394.  Wliere  part  of  the  amount  of  plain- 


tiff's claim  is  not  disputed  in  the  trial  court, 
the  amount  in  controversy  is  only  that  con- 
tested below ;  and  if  that  is  less  than  $5,000, 
the  Supreme  Court  of  the  United  States  has 
no  jurisdiction.  Gorman  v.  Havird,  141  U. 
S.  206,  11  Sup.  Ct.  Rep.  943,  35:  717 

Cited    In    Herbert    v.    Uainey,    54    Fed.    251— 

Home    Ins.    Co.    v.    Nobles,    63    Fed.    642 — 

Levloskl  y.  Middlesex  Bkg.  Co.  34  C.  C.  A. 

468,   02   Fed.   465 — Bedford   Quarries   Co.   v. 

Welch,   100   Fed.   514— Chicago   &  N.   W.   R. 

Co.    V.    Weaver,    112    Iowa.    103,    83    N.    W. 

795— Burkhardt  v.  Elgee,  93  Wis.  32,  66  N. 

W.   1137. 

395.  Where  the  judgment  below  was  for 
more  than  $5,000,  but  a  part  of  the  amount 
was  not  disputed  below,  the  amount  in  con- 
troversy here  is  that  contested  below;  and  if 
that  was  less  than  $5,000,  this  court  has  no 
jurisdiction.  Jenness  v.  Citizens'  Nat.  Bank, 
110  U.  S.  52,  3  Sup.  Ct.  Rep.  425,  28:  67 
Wabash  St.  L.  &  P.  R.  Co.  v.  Knox,  110  U. 

S.  304,  3  Sup.  Ct.  Rep.  638,  28:  155 

Tinstman  v.  First  Nat.  Bank,  100  U.  S.  6, 

25:530 

Cited   in    Elgin   v.    Marshall,    106   U.    S.    582, 

27  L.  ed.  250,  1   Sup.  Ct.  Rep.  484— Hilton 

▼.  Dickinson,   108  U.  8.  174,  27  L.  ed.  691, 

2  Sup.  Ct.  Rep.  424 — Jenness  v.  Cltlsens' 
Nat.  Bank,  110  U.  S.  53.  28  L.  ed.  67,  3 
Sup.  Ct.  Rep.  425 — Wabasb,  St.  L.  &  P.  R. 
Co.  V.  Knox,   110  U.  S.  304,  28  L.  ed.   156, 

3  Sup.  Ct.  Rep.  638 — Webster  v.  Buffalo  Ins. 
Co.  110  U.  S.  388,  28  L.  ed.  173,  4  Sup. 
Ct.  Rep.  79 — Bowman  v.  Chicago  &  N.  W. 
R.  Co.  115  U.  S.  613,  29  L.  ed.  503,  6 
Sup.  Ot.  Rep.  192 — Gibson  v.  Shufeldt,  122 
U.  S.  29,  30  L.  ed.  1084,  7  Sup.  Ct.  Rep. 
1066 — Gorman  v.  Havird,  141  U.  S.  208, 
35  L.  ed.  718,  11  Sup.  Ct.  Rep.  043— New 
England  Mortg.  Secur.  Co.  v.  Gay,  145  U. 
S.  128,  36  L.  ed.  647,  12  Sup.  Ct.  Rep.  815— 
Carne  v.  Russ,  152  U.  S.  252,  38  L.  ed.  429, 
14  Sup.  Ct.  Rep.  578 — Edwards  v.  Bates 
County,  55  Fed.  439 — Cabot  v.  McMaster,  61 
Fed.  131 — Decker  v.  Williams,  73  Fed.  311 — 
Johnson  v.  Randolph  County,  140  Ind.  154, 
39  N.  E.  311 — Batchelder  v.  Richardson,  75 
Va.  837 — McCrowell  v.  Burson,  79  Va.  296 — 
Bachelder  v.  Richardson,  1  Va.  Dec.  477 — 
Hedrlck  v.  Mutual  Guarantee  Bldg.  k  L. 
Asso.  51  W.  Va.  422,  41  S.  E.  118. 

396.  Where  the  full  amount  of  the  claim 
of  a  sheriff  petitioning  for  a  mandamus  to 
compel  its  payment  was  $5,595.47,  of  which 
the  sum  of  $1,994.25  was  for  disbursements 
in  boarding  prisoners  and  in  jailers'  fees, 
leaving  but  $3,601.22.  for  salary,  fees,  and 
perquisites  of  the  office,  which  latter  sum 
was  the  only  amount  in  dispute  between  him 
and  another  person  claiming  in  the  same 
proceeding  the  title  to  the  office,— the 
amoimt  in  dispute  is  not  sufficient  to  give 
the  Supreme  Court  of  the  United  States  ju- 
risdiction. Gorman  v.  Havird,  141  U.  S.  206, 
11  Sup.  Ct.  Rep.  943,  35:  717 

397.  In  an  action  to  restrain  the  enforce- 
ment of  a  tax,  where  the  decree  of  a  circuit 
court  enjoined  the  collection  of  less  than 
$5,000  of  the  tax,  the  United  States  Supreme 
Court  has  no  jurisdiction,  although  the  bill 
alleged  that  certain  United  States  bonds 
should  also  be  exempted  from  taxation,  but 
no  attempt  was  made  to  obtain  any  relief 
on  this  ground,  and  the  controversy  in  re- 
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Bpect  to  the  bonds  was  settled  by  the  pay- 
ment of  the  taxes  thereon,  and  they  were 
not  a  matter  in  dispute  at  the  time  of  the 
decree.  Warren  v.  First  Nat.  Bank,  131  U. 
S.  450,  9  Sup.  a.  Rep.  804,  33:  201 

Medium  of  payment. 

398.  A  judgment  for  plaintiff  for  $5,000 
in  coin  does  not  give  this  court  jurisdiction, 
as  it  does  not  exceed  $5,000.  The  jurisdic- 
tion of  this  court  is  to  be  determined  by 
the  amount  of  money  to  be  paid,  and  not  the 
kind.     Thompson  v.  Butler,  95  U.  S.  694, 

24:540 

Northwestern  Mut.  L.  Ins.  Co.   v.  Martin, 

164   U.   S.   640,   14   Sup.   Ct.   Rep.    1181, 

Appx.  and  24:  542 

Cited  In   Lamar  v.   Micou,   104  U.   S.   465,   26 

L.  ed.  775 — Knox  v.  Gerhauser,  3  Mont.  280. 

399.  Under  the  stamp  act,  the  amount  of 
stamps  to  be  put  upon  a  deed  is  according 
to  the  amount  in  dollars  of  its  considera- 
tion, whether  to  be  paid  in  gold  or  in  cur- 
rency.   Hall  V.  Jordan,  19  Wall.  271. 

22:47 

Actions  on  bond. 

See  also  supra,  393;  infra,  456. 

399a.  The  amount  in  dispute,  to  decide  the 
jurisdiction  of  this  court  in  an  action  on  a 
bond,  is  not  the  penalty,  but  the  sum  named 
in  the  condition.  Brown  v.  Shannon,  20  How. 
55,  15: 826 

Suits  involTlnir  right  to  office.     • 

400.  The  final  judgment  of  the  supreme 
court  of  the  District  of  Olumbia  on  a  pe- 
tition for  a  writ  of  prohibition  to  the  Sec- 
retary of  the  Navy  and  a  court-martial  con- 
vened by  his  order  to  try  a  public  officer  for 
offenses  punishable  by  dismissal  may  be  re- 
viewed by  this  court,  if  the  salary  of  which 
such  officer  might  be  deprived  upon  convic- 
tion exceeds  $5,000.  Smith  v.  Whitney,  116 
U.  S.  167,  6  Sup.  Ct.  Rep.  570,  29:  601 
Cited  In  Farnawortb  v.  Montana,  129  U.  S.  113, 

32  Jj.  ed.  618.  9  Sup.  Ct.  Rep.  253 — Smith  v. 
Adams,  130  U.  S.  174,  32  L.  ed.  808.  9 
Sup.  Ct.  Rep.  566 — South  Carolina  v.  Sey- 
mour (United  States  ex  rel.  South  Carolina 
V.  Seymour)  153  U.  S.  358,  38  L.  ed.  744, 
14  Sup.  Ct.  Rep.  871 — Simon  v.  House,  46 
Fed.   318. 

401.  The  salary  attached  to  an  office  fixes 
the  amount  in  dispute  for  the  purpose  of  de- 
termining the  jurisdiction  of  the  Supreme 
Court  of  the  United  States  of  a  writ  of  er- 
ror to  the  circuit  court  for  the  District  of 
Columbia  to  review  a  judgment  awarding  a 
peremptory  mandamus  to  restore  the  office. 
Columbian  Ins.  Co.  v.  Wheelright,  7  Wheat. 
534,  5:  516 


(2)  Effect  of  Set-off  or  Counterclaim. 


See  also  infra,  502. 

402.  Although  the  sum  of  plaintiff's  de- 
mand and  defendant's  counterclaim  largely 
exceeds  $5,000,  this  court  has  no  jurisdic- 


tion if  the  sum  of  the  items  actually  in  dis- 
pute is  less  than  that  amount.  Gray  v. 
Blanchard.  97  U.  S.  564,  24:  1108 

Cited  in  Simon  v.  House,  46  Fed.  318 — Kerr 
V.  Simmons.  82  Mo.  274 — State  ex  rel.  Heya 
V.   St.   Louis  Ct  of  Appeals,  87  Mo.   573. 

403.  The  jurisdictional  amount  determin- 
ing jurisdiction  in  the  Supreme  Court, 
where  grounded  upon  the  amount  of  a 
counterclaim  for  expenses,  is  to  be  ascer- 
tained by  reference  to  the  amount  proved  to 
be  due.  Bradstreet  Co.  v.  Higgins,  112  U. 
S.  227,  5  Sup.  Ct.  Rep.  117,  28:715 

404.  A  claim  of  set-off  or  counterclaim, 
which  goes  merely  to  reduce  the  amount  of 
the  recovery,  cannot  alter  the  rule  that  the 
judgment  or  decree  sought  to  be  reviewed 
must  exceed  $5,000.  Lamar  v.  Micou,  104 
U.  S.  465,  26:  774 
Cited  in  Hilton   v.   Dickinson,  108   U.    S.   173, 

27  L.  ed.  691,  2  Sup.  Ct.  Rep.  424. 

405.  The  jurisdictional  amount  determin- 
ing the  right  of  a  defendant  to  bring  error 
in  the  Supreme  Court  must  be  determined 
by  making  a  deduction  from  plaintiff's 
claim  of  the  amount  of  a  counterclaim 
which  was  admitted  in  plaintiff's  reply,  it 
being  conclusively  presumed  that  credit  was 
given  in  determining  the  amount  of  the  ver- 
dict and  judgment.  Bradstreet  Co.  v.  Hig- 
gins. 112  U.  S.  227,  5  Sup.  Ct.  Rep.  117. 

28:  715 

Cited  in  Block  v.   Darling,   140  XT.   8.   238.    .t."* 

L.  Pd.  478.  11  Sup.  Ct.  Rep.  832— New  York 

I.  &  P.  Co.   use  of   Stewart  ▼.  MUburn    Gin 

&  Macb.«Co.  35   Fed.  226. 

406.  In  a  case  from  the  supreme  court  of 
the  territory  of  Wyoming,  where  the  judpr- 
ment  was  for  less  than  $1,000,  this  court 
has  not  jurisdiction  merely  because  a  coun- 
terclaim for  more  than  $1,000  was  set  up 
in  the  answer,  when  the  error  complained 
of,  if  there  was  any  error,  could  only  result 
in  still  further  reducing  the  judgment  ac- 
tually rendered.  Nagle  v.  Rutledge,  100  V. 
S.  675,  25:  772 
Cited  in  Crosby  v.  Crosby,  92  Tex.  442,  49  S. 

W.  359. 

407.  The  Supreme  Court  has  jurisdiction 
of  a  writ  of  error  or  appeal  by  a  defendant, 
although  the  recovery  against  him  is  lesa 
in  amount  than  is  required  to  render  a 
cause  appealable,  when,  having  pleaded  a 
set-off  or  counterclaim  for  enough  to  give 
the  Supreme  Court  jurisdiction,  he  is  de- 
feated upon  his  plea  wholly,  or  recovers  only 
an  amount  which  being  deducted  from  his 
claim  as  pleaded,  leaves  enough  which  has 
not  been  allowed,  to  give  the  Supreme  Court 
jurisdiction.     Ryan  v.  Bindley,  1  Wall.  66, 

17:  559 
Diatinguiahed  in  Thompson  v.  Butler,  95  U.  S. 
605,   24   L.  ed.   541. 

Cited  in  Hilton  v.  Dickinson,  108  U.  S.  173. 
27  L.  ed.  690,  2  Sup.  Ct.  Rep.  424 — Du8- 
hane  v.  Benedict,  120  U.  S.  636,  30  L.  ed. 
810.  7  Sup.  Ct.  Rep.  606— United  States  v. 
Watklnda,  7  Sawy.  90.  6  Fed.  157 — New 
York  1.  &  P.  Co.  V.  Milburn  Gin  &  Macb.  Co. 
.S5  Fed.  225 — Ex  parte  Sweeney,  126  Ind. 
690.   27   N.   B.   127. 
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408.  Tills  court  has  jurisdiction  of  a  writ 
of  error  or  appeal  by  a  defendant,  when  the 
recovery  against  him  is  as  much  in  amount 
or  value  as  is  required  to  bring  a  case  here, 
and  when,  having  pleaded  a  set-ofT  or  coun- 
terclaim for  enough  to  give  this  court  juris- 
diction, he  is  defeated  upon  his  plea  wholly, 
or  recovers  only  an  aniount  which,  being  de- 
ducted from  his  claim  as  pleaded,  leaves 
enough  to  give  us  jurisdiction,  which  has 
not  been  allowed.  Hilton  v.  Dickinson,  108 
U.  S.  165,  2  Sup.  Ct.  Rep.  424,  27:  688 
DUtint/nished  Id  McCrowell  v.  Burson,  79  Ya. 

298. 

CtUd  in  Jenness  y.  Citizens*  Nat.  Bank,  110 
U.  8.  53,  28  L..  ed.  67.  3  Sup  Ct.  Bep.  425— 
Dows  T.  Johnson,  110  U.  S.  223,  28  L.  ed. 
129,  3  Sup.  Ct.  Rep.  640 — Webster  v.  Buf- 
falo Ins.  Co.  110  U.  S.  388,  28  L.  ed.  173, 
4  Sup.  Ct-  Rep.  79 — Bradstreet  Co.  v.  Hlg- 
Kina,  112  U.  S.  228,  28  L.  ed.  716,  5  Sup. 
Ct  Eep.  117 — East  Tennessee  V.  &  G.  R.  Co. 
T.  Soathem  Teleg.  Co.  112  IT.  S.  309,  28 
L.  ed.  747,  5  Sup.  Ct  Rep.  168 — Henderson 
T.  Wadsworth,  115  U.  S.  276.  29  L.  ed. 
379,  6  Sop.  Ct  Rep.  140 — Bowman  v.  Chi- 
cago it  N.  W.  R.  Co.  115  U.  S.  613,  29 
L.  ed.  503,  6  Sup.  Ct  Rep.  192 — Barry  y. 
Bdmunda,  116  U.  S.  561,  29  L.  ed.  733.  6 
Sup.  Ct  Rep.  501 — ^New  York  Blev.  B.  Co. 
T.  Fifth  Nat.  Bank,  118  U.  S.  609,  30  L. 
ed.  260.  7  Sup.  Ct.  Rep.  23 — ^Tbe  Sydney 
(The  Sydney  y.  Proyidence  Washington  Ins. 
Co.)  139  U.  S.  336,  35  L.  ed.  178,  11  Sup. 
Ct.  Rep.  620 — Block  y.  Darling,  140  U.  S. 
238,  35  L.  ed.  478,  11  Sup.  Ct.  Rep.  832— 
Gorman  y.  Hayird,  141  U.  S.  208,  35  L. 
ed.  718,  11  Sup.  Ct.  Rep.  943 — New  England 
Mortg.  Secur.  Co.  y.  Gay,  145  U.  S.  128, 
36  L.  ed.  647,  12  Sup.  Ct  Rep.  815 — Schunk 
y.  Moline,  M.  ft  S.  Co.  147  U.  S.  504,  37 
L.  ed.  258,  13  Sup.  Ct  Rep.  416 — New  York 
I.  k  P.  Co.  use  of  Stewart  v.  Milbum  Gin 
k  Mach.  Co.  35  Fed.  225— Torrent  v.  S. 
K.  Martin  I«umber  Co.  37  Fed.  730 — Ilardln 
T.  Cass  County,  42  Fed.  657 — Simon  y. 
House,  46  Fed.  320 — Peeler  y.  Latbrop,  1 
C.  C.  A.  99,  2  U.  8.  App.  40.  48  Fed.  786— 
Edwards  y.  Bates  County,  55  Fed.  439 — 
Herat  y.  Merkley,  60  Fed.  503 — Cabot  y. 
McMaster,  61  Fed.  181 — Baltimore  y.  Postal 
Teleg.  Cable  Co.  62  Fed.  501 — Bank  of 
Arapahoe  y.  Dayld  Bradley  &  Co.  19  C.  C. 
A.  209,  36  U.  S.  App.  619,  72  Fed.  870— 
Jooea  y.  Eowley.  73  Fed.  288 — Decker  y. 
WUUama,  73  Fed.  311^Pickham  y.  VVhoel- 
er-BUsa  Mfg.  Co.  23  C.  C.  A.  392.  46  U.  S. 
App.  605.  77  Fed.  663 — Hayward  y.  Nord- 
berg  Mfg.  Co.  29  C.  C.  A.  441,  54  U.  S. 
App.  639.  85  Fed.  7 — Less  y.  English,  29 
C.  C.  A.  278,  56  U.  S.  App.  16,  85  Fed. 
473— Leylnskl  y.  Middlesex  Bkg.  Co.  34  C. 
C.  A.  462,  92  Fed.  459 — Von  Schroeder  y. 
BrftUn.  93  Fed.  10 — Tennent-StribiiDg  Shoe 
Co.  y.  Roper,  36  C  C.  A.  458.  94  Fed.  742— 
Cowell  w.  City  Water-Supply  Co.  96  Fed.  771 
—Western  V.  Teleg.  Co  y.  White,  102  Fed. 
707 — Greene  County  Bank  y.  .T.  H.  Teasdale 
Commission  Co.  112  Fed  802— Battle  v. 
Atkinson,  115  Fed  385 — LlHenthal  v.  Mc- 
Cormick,  54  C.  C.  A.  481,  117  Fed.  95— 
Douglas  y.  Kansas  City.  147  Mo.  432,  48  S. 
W.  851 — Quimby  y.  Hopping.  52  N.  J.  L. 
118.  19  Atli  123 — Troy  y.  Hallgarth.  35 
Or.  163,  57  Pac.  374. 

409.  The  amount  inyolyed  in  a  case  on 
writ  of  error  is  not  only  the  amount  of  the 
judgment  against  the  plaintifT  in  error, 
which  he  seeks  to  get  rid  of  by  the  writ  of 


error,  but  is,  in  addition,  the  amount  which 
he  claims  as  a  counterclaim.  Clark  v.  Sid- 
way,  142  U.  S.  682,  12  Sup.  Ct.  Rep.  327, 

35:  1157 
Black  V.  Darling,  140  U.  S.  234,  11  Sup.  Ct. 

Rep.  832,  35:  476 

Buckstaff  V.  Russell  &  Co.,  151  U.  S.  626, 

14  Sup.  Ct.  Rep.  448,  38:  292 

Cited  in   SImms  y.  Simms.  175  U.   S.  169.  44 

L.   ed.    118,   20   Sup.   Ct.    Rep.   58 — Henk   y. 

Baumann,  100  Wis.  31,  75  N.  W.  313. 

410.  Where  plaintiff  recovers  in  an  action 
$2,485,  exclusive  of  interest  and  costs,  and 
defendant  fails  to  recover  anything  on  ac- 
count of  his  counterclaim  of  $6,000  set  up 
in  his  answer,  and  the  defendant  brings  a 
writ  of  error,  the  aggregate  amount  is 
sufficient  to  give  the  Supreme  Court  of  the 
United  States  jurisdiction.  Sire  v.  EUi- 
thorpe  Air  Brake  Co.,  137  U.  S.  579,  11 
Sup.  Ct.  Rep.  195,  34:  801 

411.  Where  an  action  is  in  the  nature  of 
a  suit  in  rem,  and  the  judgment  is  against 
the  property,  and  the  claim  in  a  cross  bill 
grows  out  of  the  property  and  is  incident  to 
the  suit  as  a  part  of  the  transaction  out  of 
which  complainant's  claim  is  derived,  the 
amount  thereof  may  be  taken  into  account 
in  determining  jurisdiction.  Lovell  v. 
Cragin,  136  U.  S.  130,  10  Sup.  Ct.  Rep. 
1024,  34:  372 

412.  Where  a  balance  of  $988.94  was 
claimed,  with  interest,  and  the  <Md  damnum 
was  laid  at  $2,000,  plaintiff's  bill  of  excep- 
tions to  a  reifusal  of  the  court  to  grant  an 
instruction  which  was  applicable  only  to 
certain  items  of  credit  claimed  by  the  de- 
fendants, which  would  reduce  the  debt  below 
$1,000,  does  not  present  grounds  for  dis- 
missal. The  court  cannot  judicially  know 
what  influence  that  refusal  had  on  the  ver- 
dict.   United  States  v.  M'Daniel,  6  Pet.  634, 

8:  527 
(3)  Reduction. 

Effect  of  Set-Off  or  Counterclaim,  see  supra, 
I.  f,  4,  e,  (2). 

413.  Where  the  jurisdiction  has  once  at- 
tached it  cannot  be  defeated  by  the  waiver 
or  release  of  the  amount  in  excess  of  $5,000. 
New  York  Elev.  R.  Co.  v.  Fifth  Nat.  Bank, 
118  U.  S.  608,  7  Sup.  Ct.  Rep.  23,      30:  259 

414.  An  appeal  from  a  decree  of  a  ter- 
ritorial court  which  is  for  more  than  the 
jurisdictional  amount,  will  not  be  dismissed 
because  the  decree  would  have  been  for  less 
than  the  jurisdictional  amount  if  the  terri- 
torial court  had  not  erroneously  disregarded 
a  remittitur  or  release  of  part  of  the  re- 
covery; but  the  decree  will  be  reviewed  only 
to  the  extent  of  affirming  the  validity  of  the 
release  or  remittitur,  and,  as  thus  modified, 
will  be  affirmed.  Sims  v.  Sims,  175  U.  S. 
162.  20  Sup.  Ct.  Rep.  58,  44:  115 

Payment  of  part  of  claim. 

See  also^supra,  326. 

415.  If  a  reduction  below  the  jurisdic- 
tional amount  made  by  an  actual  payment, 
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the  jurisdiction  of  the  court  will  not  be 
taken  away;  jurisdiction  once  acquired  can- 
not be  taken  away  by  any  change  in  the 
value  of  the  subject  of  controversy.  Cook 
V.  United  States,  2  Wall.  218,  17:  755 

416.  Where  part  of  property  has  been  set- 
tled for  after  suit  and  before  judgment,  so 
that  the  remainder  does  not  exceed  $5,000, 
a  writ  of  error  from  the  Supreme  Court  to 
the  circuit  court  will  be  dismissed.  Cox  v. 
Western  Land  &  Cattle  Co.  123  U.  S.  375, 
^  Sup.  Ct.  Rep.  162,  31:  178 

417.  This  court  has  jurisdiction  where  the 
amount  in  dispute  is  more  than  $5,000,  and 
ic  has  all  been  allowed  in  the  progress  of 
the  cause,  although  the  final  decree  was 
less  than  $5,000  because  the  remainder  of 
the  claim  had  been  paid  from  the  proceeds 
of  the  litigation.  Scruggs  v.  Memphis  & 
C.  R.  Co.  131  U.  S.  cciv.  Appx.  and     26:  741 

418.  A  voluntary  settlement  by  a  judg- 
ment debtor  with  one  of  the  plaintiffs,  and 
payment  to  him,  which  leaves  the  amount 
unpaid  on  the  judgment  less  than  that 
which  is  necessary  to  give  jurisdiction  to 
review  it,  is  fatal  to  the  right  of  review  of 
a  judgment  from  a  territorial  court,  since 
the  real  matter  in  dispute  in  such  case  is 
the  balance  still  remaining  due  on  the  judg- 
ment. Thorp  V.  Bonnifield,  177  U.  S.  15,  20 
Sup.  Ct.  Rep.  533,  44:  652 
Cited  io  Pacific  Coast  8.  8.  Co.  v.  Pane,  180 

U.   S.  636,  45  L.  ed.  709,  21   Sup.  Ct.  Rep. 
022. 

Discontinuing  suit  as  to  part  of  claim. 

419.  The  Supreme  Court  has  no  jurisdic- 
tion to  review  a  judgment  in  a  suit  on 
coupons  for  more  than  $5,000,  if  the  plain- 
tiff discontinues  as  to  part,  so  as  to  recover 
judgment  for  less  than  that  sum.  Opelika 
City  V.  Daniel,  109  U.  S.  108,  3  Sup.  Ct. 
Rep.  70,  27:  873 

Remittitur  of  part  of  recovery. 

See  also  Judgment,  1099. 

420.  Where  the  judgment,  after  $1,500 
had  been  remitted  to  avoid  a  new  trial,  did 
not  exceed  $2,500,  this  court  has  no  juris- 
diction. Baltimore  &  P.  R.  Co.  v.  Trook, 
100  U.  S.  112,  25:  571 
Cited   Id    Woodbury    v.    District    of    Colombia, 

8  Mackey,  173. 

421.  Remittitur  of  part  of  the  judgment, 
which  has  been  entered  immediately  after 
the  verdict  for  its  full  amount,  may  be  al- 
lowed although  it  brings  the  amount  below 
that  necessary  for  appellate  jurisdiction. 
Texas  &  P.  R.  Co.  v.  Horn,  151  U.  S.  110,  14 
Sup.  Ct.  Rep.  259,  38:  91 
Cited  In   Slmms  v.   Slmms,   176  U.  S.   169,  44 

L.   ed.    118,   20   Sup.    Ct.    Rep.   58. 

422.  A  judgment  for  plaintiff  for  $5,000 
does  not  give  the  Supreme  Court  jurisdic- 
tion, although  the  verdict  was  for  more,  and 
the  plaintiff  remitted  a  part  of  the  verdict 
before  judgment.  If  the  remittitur  had  not 
been  entered  until  after  the  judgment,  tlie 
case  would  have  been  different.  Thompson 
V.  Butler.  95  U.  S.  694.  24:  540 
Cited  in  Opelika  v.  Daniel,  109  U.  S.  109,  27 


L.  ed.  874,  8  Sup.  Ct.  Rep.  70 — Alabama 
Gold  L.  Ins.  Co.  v.  NicholB,  109  U.  S.  233. 
27  L.  ed.  916,  3  Sup.  Ct.  Rep.  120— Pint 
Nat.  Bank  v.  Redlck.  110  U.  8.  224,  28  L. 
ed.  124,  3  Sup.  Ct.  Rep.  640 — New  YoA 
Kiev.  R.  Co.  v.  Fifth  Nat.  Bask,  118  U.  S. 
010,  30  L.  ed.  260,  7  Sup.  Ct.  Rep.  23 — 
Pacific  Postal  Teieg.  Cable  Co.  v.  O'Coanor, 
128  U.  S.  395,  32  L.  ed.  488,  9  Sup.  CC.  Rep. 
112— Northern  P.  R.  Co.  v.  Austin,  135  U. 
S.  318,  34  L.  ed.  219,  10  Sup.  Ct.  Rep.  75S— 
Maine  ▼.  Gllman,  11  Fed.  216 — Rogers  v. 
Bowerman,  22  Biatchf.  462,  21  Fed.  284— 
Robostelli  V.  New  York,  N.  H.  A  H.  R.  Co. 
34  Fed.  721 — Nussbaum  v.  Northern  Ins. 
Co.  40  Fed.  337 — Powers  v.  Chesapeake  A 
O.  R.  Co.  65  Fed.  135— Little  Rock  A  Ft. 
8.  R.  Co.  7.  Barker,  39  Ark.  507 — Austin 
V.  Northern  P.  U.  Co.  34  Minn.  474,  26  N. 
W.  607— Wimbush  v.  Cbinault.  58  Miss. 
237— Fink  v.  Denny,  75  Va.  668 — Ward  v. 
Evans,  49  W.  Va.  187,  38  S.  B.  524. 

423.  Where  the  United  SUtes  had  ob- 
tained a  judgment  for  $3,796.80,  and  the 
act  of  Congress  had  authorized  a  remission 
of  $2,500  from  the  judgment  on  condition  of 
payment  of  the  remaining  $1,296.80,  and  it 
does  not  appear  that  the  proposition  baa 
been  accepted,  the  amount  in  controversy  re- 
mains unaffected.  Cook  v.  United  States, 
2  Wall.  218,  17:  755 
Cited  In  Kirby  v.  American  Soda  Fountain  Co. 

194  U.  S.  146,  48  L.  ed.  913,  24  Sup.  Ct. 
Rep  619 — Knopfl  v.  Gilsonite  Roofing  A  Pav- 
ing Co.  92  Mo.  App.  286. 

424.  Where,  after  a  judgment  was  entered 
for  over  $5,000,  a  part  of  it  was  remitted 
and  a  new  judgment  entered  for  $5,000  and 
costs,  the  latter  judgment  is  the  final  one 
and  determines  the  jurisdiction  of  this 
court.  Alabama  Gold  L.  Ins.  Co.  v.  Nichols, 
109  U.  S.  232,  3  Sup.  Ct  Rep.  120. 

27:  915 
First  Nat.  Bank  v.  Redick,  110  U.  S.  224.  3 
Sup.  Ct.  Rep.  640,  -     28:  124 

Cited  in  Pacific  Postal  Teleg.  Cable  Co.  v. 
O'Connor,  128  U.  8.  395,  32  L.  ed.  488,  9 
Sup.  Ct.  Rep.  112 — Slmms  v.  Slmms,  175 
U.  8.  169,  44  L.  ed.  118,  20  Sup.  Ct.  Rep. 
58 — Ex  parte  Sweeney,  126  Ind.  590.  27 
N    E.  127. 

425  Where  the  judgment  of  the  circuit 
court,  after  having  b^n  reduced  by  re- 
mittitur, does  not  exceed  the  sum  of  $5,000, 
exclusive  of  the  costs,  and  the  jurisdiction 
of  the  court  below  is  not  involved  within 
the  meaning  of  the  act  of  February  25, 
1889,  chap.  236  (25  Stat,  at  L.  693).  the 
writ  of  error  will  be  dismissed.  Texas  &  P. 
R  Co.  V.  Saunders,  151  U.  8.  106,  14  Sup. 
Ct.    Rep.    257,  38:  90 

Cited   In    Decker   v.   Williams,    73    Fed.   311 — 

Ward   V.   Evans,   49   W.   Va.   187,   38   S.    B. 

524. 

426.  Where  a  verdict  was  rendered  in  a 
circuit  court  of  the  United  States  for 
$5,500,  and  the  court  directed,  as  minuted 
by  the  clerk,  judgment  to  be  entered 
thereon,  and  the  next  day,  in  the  absence 
of  defendant  and  his  counsel,  the  court 
granted  leave  to  the  plaintiff  to  remit  the 
sum  of  $500.  and  a  judgment  was  rendered 
of  $5,000  and  costs,  and  such  court  denied  a 
motion   to   set  aside   the  allowance  of   the 
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ranittituT  and  to  correct  the  judgment, — 
the  action  of  the  circuit  court  was  not  an 
abuse  of  its  discretion;  and  as  the  judg- 
ment, as  it  stands,  is  for  $5,000  only,  the 
motion  to  dismiss  must  be  granted.  Pacific 
PoaUl  Teleg.  Cable  C5o.  v.  O'Connor,  128  U. 
S.  394.  9  Sup.  Ct.  Rep.  112,  32:  488 

CUed  in  Pacific  Exp.  ▼.  Malin,  132  U.  S.  5S7, 

33  L.  ed.  452,  10  Sup.  Ct.  Rep.  166— 
Northern  P.  R.  Co.  v.  Austin,  135  U.  8.  318, 

34  L.  ed.  219,  10  Sup.  Ct.  Rep.  758— Balti- 
more k  O.  R.  Co.  y.  Griffith,  150  U.  S.  605, 
40  L.  ed.  275.  16  Sup.  Ct.  Rep.  105— Slmma 
T.  Stmms,  175  U.  S.  169,  44  L..  ed.  118,  20 
Sup.  Ct.  Rep.  58 — Nuasbaum  ▼.  Northern 
Ini.  Co.  40  Fed.  337 — Powers  v.  Chesa- 
peake k  O.  R.  Co.  65  Fed.  135 — Dodge  v. 
Corliss,  28  Wash.  476,  68  Pac.  6Q9. 

(4)  Addition  to  Amount  Claimed. 

Bee  aUo  infra,  452. 

427-8.  A  judgment  cannot  be  amended  on 
motion  of  the  defendant  by  the  addition  of 
an  amount  not  claimed  bv  plaintiff,  so  as 
to  bring  the  case  within  the  jurisdiction  of 
ike  Supreme  Court  of  the  United  States. 
Northern  P.  R.  Co.  v.  Booth,  152  U.  S.  671, 
14  Sup.  Ct.  Rep.  693,  38:  591 

(HU4  In  Decker  t.   Williams.  78  Fed.  311. 

(6)  Collateral   Effect   of  JTudgm^ent. 

429.  The  sum  or  value  in  dispute,  as 
showii  by  the  whole  record,  is  the  test  of 
appellate  jurisdiction,  without  regard  to  the 
collateral  effect  of  the  judgment  in  another 
suit  Gibaon  t.  Shufeldt,  122  U.  S.  27,  7 
Sup.  Ct.  Rep.  1066,  30:  1083 
Cited  In  The   Sydney    (Sydney   ▼.    Providence 

Washington  Ins.  Co.)  139  U.  S.  336.  35  L. 
ed.  178.  11  Sap.  Ct.  Rep.  620 — Washington 
k  G.  R.  Co.  T.  District  of  Columbia,  146 
U.  S.  232,  86  L.  ed.  953,  13  Sup.  Ct.  Rep. 
<4. 

430.  The  amount  in  controversy  to  deter- 
mine the  jurisdiction  of  this  court  is  the 
Bum  actually  in  dispute  in  that  particular 
cauae,  without  regard  to  the  possible  col- 
lateral effect  of  the  judgment  in  another 
luit  between  the  same  or  other  parties. 
Elgin  T.  Marshall,  106  U.  S.  578,  1  Sup.  Ct. 
Kep.  484,  27:  249 
New  Jersey  Zinc  Co.  v.  Trotter,  108  U.  S. 

564,  2  Sup.  Ct.  Rep.  875,  27:  828 

Opelika  City  v.  Daniel,  109  U.  S.   108,   3 
Sop.  Ct  Rep.  70,  27:  873 

Cited  In  Opellka  City  v.  Daniel,  109  U.  S.  108, 
27  L.  ed.  874.  3  Sup.  Ct.  Rep.  70 — Kurta  v. 
Uoffltt,  115  U.  S.  498,  29  L.  ed.  460,  6  Sup. 
Ct.  Bep.  148 — Bruce  ▼.  Manchester  &  K. 
R.  Co.  117  U.  S.  515,  29  L.  ed.  990,  6  Sup. 
Ct.  Rep.  849^Glb8on  t.  Shufeldt,  122  U. 
8.  29.  30  L.  ed.  1084.  7  Sup.  Ct.  Rep.  1066 — 
Vleksharg.  S.  &  P.  R.  Co.  ▼.  Smith,  1.35  U. 
S,  200.  34  L.  ed.  96.  10  Sup.  Ct.  Rep.  728— 
The  Sydney  (The  Sydney  v.  Providence 
WaablnKton  Ins.  Co.)  139  U.  S.  334.  35  L. 
ed.  178.  11  Sup.  Ct.  Rep.  620 — Winona  k 
8t  P.  R.  Co.  V.  Plainview,  143  V.  S.  378. 
36  L.  ed.  196,  12  Sup.  Ct.  Rep.  530 — New 
Baglaiid  Mortg.  Secur.  Co.  ▼.  Gay,  145  U. 
8.  131.  36  L.  ed.  648.  12  Sup.  Ct.  Rep.  815— 
California  v.  Sao  Pablo  &  T.  R.  Co.  149 
V.  8.  814,  87  I*,  ed.  749,  13  Sup.  Ct.  Rep. 


876 — Cowell  v.  City  Water  Supply  Co.  67 
C.  C.  A.  397,  121  Fed.  67— McKee  V.  Chau- 
tauqua Asembly,  124  Fed.  811— Ex  parte 
Sweeney.  126  Ind.  589,  27  N.  B.  127. 

431.  The  collateral  effect  of  a  determina- 
tion of  the  amount  or  value  in  dispute,  upon 
a  subsequent  suit  between  the  same  or  other 
parties,  does  not  enter  into  the  question  of 
the  amount  in  dispute,  for  the  purpose  of 
settling  the  point  as  to  the  court's  appellate 
jurisdiction.  Bruce  v.  Manchester  &>  K.  R. 
Co.  117  U.  S.  514,  6  Sup.  Ct.  Rep.  849, 

29:  990 
Cited  in  Gibson  v.  Shufeldt,  122  U.  S.  29, 
30  L.  ed.  1084,  7  Sup.  Ct.  Rep.  1066— Vlcks- 
burg,  S.  &  P.  R.  Co.  V.  Smith,  135  U.  S. 
200.  34  L.  ed.  96,  10  Sup.  Ct.  Rep.  728— 
The  Sydney  (The  Sydney  v.  Providence  Wash- 
Ingrton  Ins.  Co.)  139  U.  S.  336.  35  L.  ed 
178,  11  Sup.  Ct.  Rep.  620 — New  England 
Mortg.  Secur.  Co.  v.  Gay,  145  U.  S.  131, 
36  L.  ed.  649,  12  Sup.  Ct.  Rep.  815 — Ex 
parte  Sweeney,  126  Ind.  589.  27  N.  B.  127. 

432.  The  appellate  jurisdiction  of  the 
Supreme  Court  of  the  United  States,  when 
dependent  upon  the  sum  or  value  really  in 
dispute  between  the  parties,  is  to  be  tested 
without  regard  to  the  collateral  effect  of  the 
juagment  in  another  suit  between  the  same 
or  other  parties.  United  States.  eX  rel. 
Trask  v.  Wanamaker,  147  U.  S.  149,' 13  Sup. 
Ct.  Rep.  279,  37:  118 
The  Sydney  v.  Providence  Washington  Ins. 

Co.  (The  Sydney)  139  U.  S.  331,  11  Sup. 
Ct.  Rep.  620.  35:  177 

Cited  in  Re  Schneider,  148  U.  S.  162.  37  L. 
ed.  406,  13  Sup.  Ct.  Rep.  672— South  Caro- 
lina V.  Seymour  (United  States  ex  rel.  South 
Carolina  v.  Seymour)  153  U.  S.  358,  38 
L.  ed.  744,  14  Sup.  Ct.  Rep.  871— The  Sydney, 
47  Fed.  261. 

433.  If  jurisdiction  is  invoked  because  of 
the  collateral  effect  a  judgment  may  have 
in  another  action,  it  must  appear  that  the 
judgment  conclusively  settles  tlie  rights  of 
the  parties  in  a  matter  actually  in  dispute, 
the  sum  or  value  of  which  exceeds  the  re- 
quired amount.  Troy  v.  Evans,  97  U.  S.  1, 
^  24:  941 
Cited  in  Elgin  v.  Marshall,  106  IT.  S.  579,  27 

L.  ed.  248,  1  Sup.  Ct.  Rep.  484— New  Eng- 
land Mortg.  Secur.  Co.  v.  Gay,  145  U.  S. 
131.  36  L.  ed.  648,  12  Sup.  Ct.  Rep.  815— 
Anderson  v.  Gerulng,  3  Woods,  490,  Fed. 
Cas.  No.  356 — Battle  v.  Atkinson,  115  Fed. 
387 — Belton  v.  Summer,  31  Fla.  146,  21  L. 
R.A.  157.  12  So.  371 — Harman  v.  Lynchburg, 
33  Gratt.  39. 

434.  This  court  has  no  jurisdiction  to  re- 
view a  judgment  for  a  sum  not  in  excess  of 
$5,000,  recovered  upon  coupons,  although 
it  may  operate  as  an  estoppel  in  an  action 
on  bonds  for  a  much  larger  sum.  Elgin  v. 
Marshall,  106  U.  S.  578,  1  Sup.  Ct.  Rep. 
484,  27:  249 
First  Nat.  Bank  v.  Hughes,  106  U.  S.  523, 

1  Sup.  Ct.  Rep.  489,  27:  268 

Cited  in  Gibson  v.  Shufeldt,  122  U.  S.  29,  30 
L.  ed.  1084,  7  Sup.  Ct.  Rop.  1066— Walte  v. 
Santa  Crust,  184  U.  S.  328,  46  L.  ed.  568, 
22  Sup.  Ct.  Rep.  327 — Back  v.  Sierra  Nevada 
Consol.  MIn.  Co.  46  Fed.  675 — David  Brad- 
ley Mfff.  Co.  V.  Eagle  Mfg.  Co.  6  C.  C.  A. 
672,  18  U.  S.  App.  349,  57  Fed.  991— Baltl- 
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more  y.  Postal  Teleg.  Cable  Co.  62  Fed.  502 
— Emie)lre  State  Nail  Co.  t.  American  Solid 
Leather  Button  Co.  71  Fed.  590 — Decker  v. 
Williamg,  73  Fed.  311 — Battle  v.  Atkinson, 
115  Fed.  387~CInclnnatl.  I.  St,  L.  &  C.  R. 
Co.  V.  Grames,  135  Ind.  45,  33  N.  E.  896 — 
Gartside  v.  Gartslde,  42  Mo.  App.  514 — Aus- 
tin Real  Estate  &  Abstract  Co.  y.  Bahn,  87 
Tex.  583,   29   S.   W.  646. 

435.  The  principle  that  the  matter  in  dis- 
pute on  which  the  jurisdiction  of  the  Su- 
preme Court  depends  is  the  matter  directly 
in  dispute  in  the  particular  case  in  which 
the  judgment  or  decree  sought  to  be  re- 
viewed has  been  rendered,  not  including  its 
collateral  effect  in  a  subsequent  suit  by  the 
same  or  other  parties,  is  applicable  to  a  bill 
in  equity  to  collect  interest  on  certain 
bonds  by  a  foreclosure  of  a  mortgage,  where 
the  collateral  effect  of  the  action  may  be 
the  sale  of  the  mortgaged  premises  and  the 
summoning  of  other  bondholders  before  the 
master,  for  the  purpose  of  determining  their 
interest  in  the  proceeds.  Bruce  v.  Man- 
chester &  K.  R.  Co.  117  U.  S.  514,  6  Sup.  Ct. 
Rep.    849,  29:  990 

436.  The  liability  to  a  fine  on  a  judgment 
of  ouster  in  quo  warranto  proceedings,  or 
the  possible  effect  of  such  judgment  in  sub- 
sequent litigation  over  the  emoluments  of 
the  office,  does  not  make  the  matter  in  dis- 
pute in  the  quo  warranto  proceedings  after 
the  term  of  office  has  expired  measureable 
by  some  sum  or  value  in  money,  and  thus 
brin^  the  judgment  within  the  scope  of  the 
provisions  of  the  act  of  March  3,  1885  (23 
Stat,  at  L.  443,  chap.  355,  U.  S.  Comp.  Stat. 
1901,  p.  572),  for  appeals  from  the  terri- 
torial supreme  courts  to  the  Supreme  Court 
of  the  United  States.  Albright  v.  New 
Mexico  el  rel.  Sandoval,  200  U.  S.  9,  26 
Sup.  Ct.  Rep.  210,  50:  346 
Cited  in   Gntierres  v.   New  Mexico,   202  U.   S. 

614,  50  L.  ed.  1171.  26  Sup.  Ct.  Rep.  766— 
New  Mexico  ex  rel.  Mc  Lean  v.  Denver  & 
R.  G.  R.  Co.  203  U.  S.  48,  51  L.  ed.  85,  27 
Sup.    Ct.   Rep.   1. 

(6)  Contingent  Loss  or  Interest. 

437.  The  amount  in  controversy  is  de- 
termined by  the  amount  actually  involved, 
without  regard  to  contingent  losses.  Gibson 
v.  Shufeldt,  122  U.  S.  27,  7  Sup.  Ct.  Rep. 
1066,  30:  1083 
Cited   In    New    England    Mortg.    Secur.    Co.    v. 

Gay,  145  U.  S.  131,  36  L.  ed.  649,  12  Sap. 
Ct.  Rep.  815 — Baltimore  v.  Postal  Teleg. 
Cable  Co.  62   Fed.  502. 

438.  When  the  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  depends 
upon  the  amount  in  controversy,  it  is  deter- 
mined by  the  amount  involved  in  the  par- 
ticular case,  and  not  by  any  contingent  loss 
either  one  of  the  parties  may  sustain  by 
the  probative  effect  of  the  judgment,  how- 
ever certain  it  may  be  that  such  loss  will 
occur.  New  England  Mortg.  Secur.  Co  v. 
Gay,  145  U.  S.  123,  12.  Sup.  Ct.  Rep.  815, 

36:  646 

Cited  in   Clay   Center  r.   Farmers'   lioan  &  T. 

Co.   145   U.   S.   225,   36   L.  ed.   685,   12   Sup. 

Ct.   Rep.    817 — Washington   &   Q.    R.   Co.   v. 


District  of  Columbia,  146  U.  S.  232.  36  L. 
od.  053,  13  Sup.  Ct.  Rep.  64 — United  States 
ex  rel  Trask  v.  Wnnamaker,  147  U.  S.  150, 
37  L.  ed.  118,  13  Sup.  Ct.  Rep.  27» — Hol- 
lander v.  Fechhelmer,  102  U.  S.  328,  40 
L.  ed.  080,  16  Sup.  Ct.  Rep.  795 — Holt  t. 
Indiana  Mfg.  Co.  176  U.  S.  72,  44  L.  ed. 
377,  20  Sup.  Ct.  Rep.  272— Klrby  v.  Ameri- 
can Soda  Fountain  Co.  194  U.  S.  144,  48  L. 
ed.  912,  24  Sup.  Ct.  Rep.  619— Hartford 
F.  ins.  Co.  V.  Bonner  Mercantile  Co.  5  C. 
C.  A.  530,  15  U.  S.  App.  134,  56  Fed.  383— 
Baltimore  v.  Postal  Teleg.  Cable  Co.  62  Fed. 
502 — Postal  Teleg.  Cable  Co.  v.  Southern 
R.  Co.  88  Fed.  806 — Battle  v.  Atkinson,  115 
Fed.  387 — Henk  v.  Baumann,  100  Wis.  30, 
75  N.  W.  313. 

(7)  Determining  front  Pleadings, 

See    also    Removal    of   Causes,    250;    infra. 
515. 

439.  The  sum  which  the  declaration  shows 
to  be  due  is  the  measure  of  the  amount  in 
dispute  upon  writ  of  error  by  plaintiff  be- 
low. Gordon  v.  Ogden,  3  Pet.  33,  7:  592 
Distinguished    in    McGinnis    y.    Carlton.    Abb. 

Adm.  571,  Fed.  Cas.  No.  8,799 — Van  Tyne 
V.  Bunce,  1  Edw.  Ch.  585. 

Cited  as  modified  in  Bacbelder  v.  Richardson, 

1  Va.  Dec.  476. 

Cited  in  Kanouse  v.  Martin,  15  How.  208,  14 
L.  ed.  664 — Levinskl  v.  Middlesex  Bkg.  Co. 
34  C.  C.  A.  460,  02  Fed.  457— Dashiell  v. 
Slingerland,  60  Cal.  661 — Clarkson  v.  Man- 
son,  50  How.  Pr.  481— Galveston,  H.  &  S. 
A.  R.  Co.  V.  Templeton,  87  Tex.  46,  26  S. 
W.   1066. 

440.  The  actual  amount  in  dispute  will 
determine  the  jurisdictional  amount,  and  it 
will  not  be  determined  alone  from  tho 
amount  alleged  in  the  pleadings.  Wilson  \'. 
Daniel,  3  Dall.  401,  1 :  655 
Cited  In  Vance  v.  W.  A.  Vandercook   Co.   170 

U.  S.  472,  42  L.  ed.  1113,  18  Sup.  Ct.  Rep. 
645 — Interstate  Bldg.  ft  L.  Asso.  v.  Odge- 
fleld  Hotel  Co.  100  Fed.  693. 

441.  Where  a  general  verdict  is  given 
against  the  plaintiff,  the  amount  in  dispute 
is  the  sum  claimed  by  him.  Scott  v.  Lunt, 
6  Pet.  348,  8:  423 
Cited  in  Marlon  Macb.  Works  v.  Craig,  18  W. 

Va.  562. 

442.  In  determining  the  Question  whether 
this  court  can  take  jurisdiction,  reference 
must  be  had  both  to  the  debt  claimed  and 
to  the  damages  alleged.  Lee  v.  Watson,  1 
Wall.  337,  17:  557 
Gray  v.  Blanchard,  97  U.  S.  564,  24:  1108 
Webster  v.  Buffalo  Ins.  Co.  110  U.  S.  386. 

4  Sup.  Ct.  Rep.  79,  28:  172 

Hilton  V.  Dickinson,  108  U.  S.  165,  2  Sup. 

Ct.  Rep.  424,  27:  688 

Distinguished  In  Barry  v.  Edmunds,  116  U.  S. 

561,  29  L.  ed.  733,  6  Sup.  Ct.  Rep.  501. 

Cited  in  Schacker  v.  Hartford  F.  Ins.  Co. 
93  U.  S.  242,  23  L.  ed.  863 — Gray  v.  Blanch- 
ard, 07  U.  S.  565,  24  L.  ed.  llOO^Hllton 
V.  Dickinson,  108  U.   8.  174,  27  L.  ed.   291, 

2  Sup.  Ct.  Rep.  424 — Webster  v.  Buffalo 
Ins.  Co.  110  U.  S.  388.  28  L.  ed.  173.  4 
Sup.  Ct.  Rep.  79 — Bowman  v.  Chicago  ft  N. 
W.  R.  Co.  115  U.  S.  613,  29  L.  ed.  503. 
6  Sup.  Ct.  Rep.  192 — Goi-man  v.  Havird,  141 
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U.  8.  208,  35  L.  ed.  718,  11   Sup.  Ct.   Rep. 
94a— Durham    ▼.    Seymour,    161    U.    S.    238, 

40  L.  ed.  684,  16  Sup.  Ct.  Rep.  452 — Connor 
T.  Scott,  4  Dill.  242.  Fed.  Caa.  No.  3,119 
—CulTer  ▼.  Crawford  County,  4  Dill.  242, 
Fed.  Caa,  No.  3,468— Dayis  ▼.  Kanaas  City, 
8.  k  M.  B.  Co.  32  Fed.  864— Hardin  v.  Casa 
County,  42  Fed.  667 — Simon  v.  House,  46 
Fed.  318— Horst  v.  Merkley,  59  Fed.  503— 
Cabot  Y.  McMaater,  61  Fed.  181 — Baltimore 
T.  Postal  Teleg.  Cable  Co.  62  Fed.  601 — 
Hayward  ▼.  Nordberg  Mfg.  Co.  29  C.  C.  A. 
441,  54  D.  S.  App.  639,  85  Fed.  7 — Levln- 
sU  ▼.  Middlesex  Bkg.  Co.  34  C.  C.  A.  462, 
92  Fed.  459 — Tennent-Strlbling  Shoe  Co.  y. 
Roper.  36  C.  C.  A.  458,  94  Fed.  742— Cowell 
T.  City  Water-supply  Co.  96  Fed.  772— 
Turner  ▼.  Southern  Home  BIdg.  &  L.  Asso. 

41  C.  C.  A.  384.  101  Fed.  313 — Western 
U.  Teleg.  Co.  ▼.  White,  102  Fed.  707— 
Green  County  Bank  ▼.  J.  H.  Teasdale  Com- 
mission Co.  112  Fed.  804— Llllenthal  y. 
McCormIck,  54  C  C.  A.  481,  117  Fed.  95 
— McDanlel  y.  Traylor,  123  Fed.  340 — Gates 
Bros.  y.  Burkett,  44  Ark.  100 — Ex  parte 
Sweeney,  126  Ind.  590,  27  N.  E.  127— Bal- 
timore &  O.  R.  Co.  y.  Ryan,  31  Ind.  App. 
600.  68  N.  E.  923 — Kerr  y.  Simmons,  82 
Mo.  273 — Harman  y.  Lynchburg,  33  Qratt. 
89— Batchelder  y.  Richardson,  1  Va.  Dec.  476 
— Batchelder  y.  Richardson,  76  Va.  837 — 
McCarty  y.  Hamaker.  82  Va.  473 — Norfolk 
k  W.  B.  Co.  y.  Clark,  92  Va.  121,  22  S.  E. 
867— Marlon  Mach.  Works  y.  Craig,  18  W. 
Ta.  563 — McClaugfaerty  y.  Morgan,  36  W. 
Va.  195,  14  S.  E.  992 — Arnold  y.  Lewis 
County  Court.  38  W.  Va.  145,  18  S.  E.  476 
— Dayla  y.  Webb,  46  W.  Va.  9,  33  S.  E.  97. 

From  pleading  or  judgment. 

See  also  supra.  397. 

443.  The  amount  in  dispute  for  purposes 
of  appeal  is  determined  by  the  amount  de- 
manded, instead  of  by  the  amount  of  the 
judgment     Wilson  v.  Daniel,  3   Dall.   401. 

1:  655 

W.  Upon  a  writ  of  error  to  the  circuit 
court  for  the  District  of  Columbia,  this 
court  has  no  jurisdiction  if  the  sum  award- 
ed be  less  that  the  jurisdictional  amount, 
although  a  greater  sum  may  have  been  orig- 
inally claimed.  Wise  y.  Columbia  Tump. 
Co.  7  Cranch,  276,  3:  341 

Pierce  y.  Cox,  9  Wall.  786,  19:  786 

Keogb  y.  Orient  F.  Ins.  Co.  154  U.  S.  639 
Appx.  and  14  Sup.  Ct.  Rep.  1181,  24:  650 
CiUd  tn  Gordon  y.  Ogden,  3  Pet.  35,  7  L. 
ed.  593 — Kanouse  y.  Martin,  15  How.  208, 
14  L.  ed.  664 — Walker  y.  United  States,  4 
Wall.  164.  18  L.  ed.  319— Merrill  y.  Petty, 
16  Wall.  344,  21  L.  ed.  500— Hilton  y.  Dlck- 
inaon.  108  U.  S.  170,  27  L.  ed.  689,  2  Sup. 
Ct.  Bep.  424 — Leylnski  y.  Middlesex  Bkg. 
Co.  34  C.  C.  A.  461,  92  Fed.  458 — Reynolds 
T.  Sneed,  1  Ark.  200 — Kline  y.  Wood,  9 
Serg.  k  R.  301 — Batchelder  y.  Richardson,  75 
Va.  837 — Batchelder  y.  Richardson,  1  Va. 
Dec.  476. 

445.  The  jurisdictional  amount  upon  writ 
of  error  brought  by  the  plaintiff  below  is 
determined  by  the  amount  claimed  in  the 
declaration,  since  that  amount  may  still  be 
reooyered  should  the  judgment  for  a  smaller 
amoont  be  reyersed.  Per  Marshall,  Oh.  J. 
Smith  y.  Honey,  3  Pet.  469,  7:  744 

Cit€d  CM  modied  In  Batchelder  y.  Richardson, 

1  Va.  Dec.  476. 


446.  This  court  has  jurisdiction  of  a  writ 
of  error  or  an  appeal  by  a  plaintiff  below, 
when  he  sues  for  as  much  as  or  more  thaii 
our  jurisdiction  requires  and  recovers  noth- 
ing, or  recovers  only  a  sum  which,  being 
deducted  from  the  amount  or  value  sued  for, 
leaves  a  sum  equal  to  or  more  than  our 
jurisdictional  limit,  for  which  he  failed  to  get 
a  judgment  or  decree.  Hilton  v.  Dickinson, 
108  U.  S.  165,   2   Sup.  Ct  Rep.   424, 

27*  688 
Walker  v.  United  Stetes,  4   Wall.   163, 

18:  319 
Dows  V.  Johnson,  110  U.  S.  223,  3  Sup.  Ct. 
Rep.  640,  28:  128 

Cited  In  Decker  y.  Williams,  73  Fed.  311. 

447.  A  party  who  brought  an  action  for 
four  slaves,  alleging  their  value  to  be  $2,- 
700,  and  obtained  a  verdict  for  $1,200,  then, 
after  releasing  judgment  for  that  sum  on 
the  verdict,  was  given  a  judgment  for  the 
slaves,  cannot  in  this  court  have  a  writ  of 
error  dismissed  on  the  ground  thA  the 
amount  in  controversy  is  less  than  $2,000. 
Bennett  v.  Butterworth,  8  How.  124, 

12:  1013 

Cited  in    Stinson   y.    Dousman,    20   How.    467, 

15  L.  ed.  969 — Simon  y.  House,  46  Fed.  320. 

448.  An  appeal  to  the  Supreme  Court  of 
the  United  States  from  a  decree  of  the  su- 
preme court  of  the  District  of  Columbia 
setting  aside  a  fraudulent  and  void  assign- 
ment for  creditors,  and  ordering  payment 
of  a  judgment  held  by  the  plaintiff,  and  also 
remanding  the  case  for  further  proceedings, 
must  be  dismissed  where  such  judgment  is 
for  $1,000  only,  besides  interest  and  costs, 
although  plaintiff  sought  payment  of  other 
claims  making  an  aggregate  of  more  than 
$5,000  which  he  might  be  allowed  to  prove 
in  the  subsequent  proceedings.  Hollander  v. 
Fechheimer,  162  U,  S.  326,  16  Sup.  Ct.  Rep. 
795,  40: 985 

From  pleading  or  other  source. 

449.  Jurisdiction  is  not  acquired  by  this 
court  from  an  amendment  as  to  the  amount 
of  the  damages  claimed,  where  the  certifi- 
cate of  the  judge  shows  that  the  amount  ac- 
tually in  controversy  is  less  than  that  re- 
quired by  statute.  Lee  v.  Watson,  1  Wall. 
337,  17:  557 

450.  The  jurisdiction  of  the  Supreme 
Court,  in  an  action  upon  a  money  demand 
is  governed  by  the  value  of  the  actual 
matter  in  dispute  as  shown  by  the  whole 
record,  and  not  by  the  damages  claimed  in 
the  prayer  for  the  judgment  alone.  Bow- 
man V.  Chicago  &  N.  W.  R.  Co  115  U.  S. 
611,  6  Sup.  Ct.  Rep.  192,  29:  502 
Distinguished  in    Davis   v.    Kansas   City,    S.   & 

M.  R.  Co.  32  Fed.  864. 

Cited  in  Barry  v.  Edmunds,  116  U.  S.  561,  29 
L.  ed.  733,  6  Sup.  Ct.  Rep.  501 — Cogswell 
y.  Fordyce,  128  U.  S.  392,  32  L.  ed.  485, 
9  Sup.  Ct.  Rep.  112— The  Sydney  (The  Syd- 
ney v.  Providence  Washington  Ins.  Co.)  139 
U.  S.  336,  35  L.  ed.  178,  11  Sup.  Ct.  Rep. 
620 — Schunk  y.  Mollne,  M.  ft  S.  Co.  147 
n.  S.  505,  37  L.  ed.  258,  13  Sup.  Ct.  Rep. 
416 — Magruder  y.  Armes,  180  U.  S.  498.  45 
L.  ed.  639,  21   Sup.  Ct.  Rep.  454 — Horst  y. 
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Merkley,  69  Fed.  603 — Cabot  ▼.  McMaster. 
Al  F«>d.  l?tl — Bank  of  Arapahoe  t.  David 
Bradley*  Co.  19  C.  C.  A.  208,  36  U.  S.  App. 
51 H.  72  Fed.  870 — Pickbam  v,  Wbeeler-Bllss 
Mfg.  Co.  23  C.  C.  A.  392,  46  U.  S.  App.  605, 
77  Fed.  663 — Hayward  ▼.  Vordberg  Mfg.  Co. 
29  C.  C.  A.  441.  54  U.  S.  App.  639.  86  Fed. 
7 — Cowell  ▼.  City  Water  Supply  Co.  96  Fed. 
771— Western  U.  Teleg.  Co.  r.  White,  102 
Fed.  707 — Greene  County  Bank  v.  J.  H. 
Teasdale  Commission  Co.  112  Fed.  802 — 
Battle  T.  Atkinson,  115  Fed.  385 — Chicago 
&  N.  W.  R.  Co.  V.  Weaver,  112  Iowa,  103, 
83  N.  W.  795. 

451.  The  Supreme  Court  is  without  juris- 
diction of  an  appeal  where  it  appears  from 
the  whole  record  tliat  there  cannot  be  a 
recovery  in  any  event  for  an  amount  as 
large  as  the  jurisdictional  minimum,  al- 
though damages  are  laid  in  excess  of  such 
amount     in     both     writ     and     declaration. 

Schacker  v.  Hartford  F.  Ins.  Co.  93  U.  S. 

241,  23:862 

Cited  ^n   Gray  ▼.    Blanchard,   97   U.    S.   565. 

24  L.  ed.  1109— Hilton  v.  Dickinson,  108  U. 

S.  174,  27  L.  ed.  691,  2  Sup.  Ct.  Rep.  424— 

Webster  v.  Buffalo  Ins.  Co.  110  U.  S.  388, 

28  L.  ed.  173,  4  Sup.  Ct.  Rep.  79 — Bowman 
v.  Chicago  A   N.   W.   R.   Co.   115  U.   S.  613, 

29  L.  ed.  503,  6  Sup.  Ct.  Rep.  192 — Gorman 
V.  Havlrd.  141  U.  S.  208,  35  L.  ed.  718,  11 
Sup.  rt.  Rep.  943 — Simon  v.  House.  46  Fed. 
318— Cabot  V.  McMaster.  61  Fed.  131— Turn- 
er V.  Southern  Home  BIdg.  &  L.  Asao.  41 
C.  C.  A.  384,  101  Fed.  313 — Withers  v. 
Hopkins  Place  Sav.  Bank,  104  Ga.  95,  30 
S.  E.  760 — Kerr  v.  Simmons,  82  Mo.  274 — 
yvnchor  Mill.  Co.  v.  Walsh,  97  Mo.  289,  11 
S.  W.  217 — Harmon  v.  Lynchburg,  33  Gratt. 
40— Batcheider  v.  Richardson,  75  Ya.  837. 
1   Va.  Dec.  476. 

From  amended  pleading. 

See  also  supra,  449. 

452.  Where  the  claim  of  a  petition  is  for  a 
sum  less  than  $5,000,  but  the  petition  is 
amended  to  show  a  sum  large  enough  to  give 
jurisdiction,  a  writ  of  error  will  lie  to  this 
court  without  regard  to  the  original  petition. 
Washer  v.  Bullitt  County,  110  U.  S.  558,  4 
%ip.  Ct.  Rep.  249,  28:  249 
Cited  In  Warder  v.  Loomls,  197  U.  8.  619,  49 

L.  ed.  909,  25  Sup.  Ct.  Rep.  799. 

453.  An  allegation  in  a  declaration  of 
damages  must  be  taken  generally  as  fixing 
the  amount  or  value  for  the  purpose  of  ju- 
risdiction. But  if  the  subsequent  pleadings 
so  change  the  original  character  of  the  suit 
as  to  involve  an  amount  or  value  in  excess 
of  $2,000,  the  judgment  or  decree  of  the 
court  below  may  be  reviewed  by  the  Su- 
preme Court.    Ryan  v.  Bindley,  1  Wall.  66, 

17:  559 

In  particular  kinds  of  actions. 

454.  In  a  suit  for  property,  plaintiflT^s 
averment  of  value  determines  the  amount  in 
controversy.  Bennett  v.  Butterworth,  8 
How.    124,  12:  1013 

455.  A  writ  of  error  in  ejectment  will  be 
dismissed  on  the  ground  that  the  matter 
in  controversy  is  not  shown  to  exceed  $2,000, 
where  the  declaration  avers  merely  that  the 
land  sought  to  be  recovered  is  "of  the  value 


of   $500   and  over."    Parker  t.  Latey,   12 
Wall.  390,  20:  404 

Cited  in  Fuller  v.  Montague,  8  C.  C.  A.  103, 
19  U.  S.  App.  391,  59  Fed.  214. 

456.  The  amount  in  dispute  to  determine 
the  jurisdiction  of  the  Federal  Supreme 
Court  to  review  a  judgment  in  an  action  on 
a  bond  is  not  the  penalty,  but  the  sum  al- 
leged to  be  due  upon  the  condition  in  the 
bond.  United  States  v.  M'Dowell,  4  Oanch, 
316,  2: 632 
Cited  In  United  SUtes  t.  Hill,  123  U.  8.  683, 

81  L.  ed.  276,  8  Sup.  Ct.  Rep.  308 — Rey- 
nolds V.  Sneed,  1  Ark.  200 — State  ex  rel.  Ileye 
T.  St.  Louis  Court  of  Appeals,  87  Mo.  572 — 
Clark  y.  Brown,  8  Gratt.  553 — Postmaster 
General  v.  Cross,  4  Wash.  C.  C.  327,  Fed. 
Cas.  No.  11,806. 

457.  In  replevin  of  goods  distrained  for 
rent,  the  amount  for  which  avowry  is  made, 
and  not  the  damages  claimed  in  the  declara- 
tion, is  the  matter  in  controversy  for  pur- 
poses of  jurisdiction  on  a  writ  of  error. 
Peyton  v.  Robertson,  9  Wheat.  527,  6:  151 
Distinguished  in  Grambling  v.  Dickey,   118  N. 

C.  989,  24  8.  E.  671. 

Cited  in  Hilton  v.  Dickinson,  108  U.  8.  171, 
27  L.  ed.  690,  2  Sup.  Ct.  Rep.  424 — Gihson 
V.  Shufeldt,  122  U.  8.  29.  30  L.  ed.  1084. 
7  Sup.  Ct.  Rep.  1066 — Carne  v.  Rlss,  152 
TJ.  8.  252,  38  L.  ed.  429,  14  Sup.  Ct.  Rep. 
578 — Graves  v.  Thompson,  35  Wash.  285,  77 
Pac.   384. 

458.  The  rule  that,  in  the  determination 
of  jurisdiction  as  regards  the  amount  in 
controversy,  the  value  of  property  which  is 
the  subject  of  controversy  must  be  estab- 
lished by  affidavit  and  cannot  be  talcen  as 
laid  in  the  declaration,  applies  only  in  cases 
of  detinue  and  the  like,  where  damage  is  not 
the  matter  in  dispute.  Cooke  v.  Woodrow,  5 
Cranch,  13,  3:  22 
Cited  in  Ringgold's  Case,  1  Bland,  Ch.  24. 

459.  In  an  action  of  trespass,  or  assault 
and  battery,  where  the  law   prescribes   no 
limitation  as  to  the  amount  to  be  recovered, 
and  the  plaintiff  has  a  right  to  estimate  his 
damages  at  any  sum,  the  damage  stated  in 
the  declaration  is  the  thing  put  in  demand, 
and  presents  the  only  criterion  to  which, 
from    the    nature    of    the    action,   we    can 
resort  in  settling  the  question  of  jurisdiction. 
Wilson  V.  Daniel,  3  Dall.  401,  1:  655 
Cited  in  Greene  County  Bank  v.  J.  H.  Teas- 
dale   Commission    Co.    112    Fed.    803 — Battle 
V.    Atkinson,    115    Fed.    385 — ^Thompson    v. 
Southern   R.   Co.   116   Fed.   891— O'Reilly   v. 
Murdock,  1  Gill,  39— Norton  v.  Hart  1  Ohio, 
155 — Byrne     v.    Gordon,    2    Browne     (Pa.) 
273 — Hancock  v.  Barton.  1  Serg.  &  R.  270 — 
Burr  V.   Bayne,   10  Watts,   300 — Swigley   v. 
Dickson,  2  Tex.  195. 

460.  Matter  in  dispute  in  excess  of  $5,000 
is  not  shown  by  allegation  that  a  city  hav- 
ing a  contract  with  plaintiff  for  the  fur- 
nishing of  water  for  fifteen  years  in  pro- 
ceeding to  construct  waterworks  and  issue 
bonds  therefor  to  the  amount  of  $100,000, 
without  showing  the  amount  of  taxes  which 
plaintiff  will  be  compelled  to  pay,  or  the 
amount  of   damage  thereby  caused  to   its 
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property.  El  Paao  Water  Go.  v.  El  Paso, 
152  U.  S.  157, 14  Sup.  Ct.  Rep.  494,  38:  396 
VUed  In  OoIWd  t.  Jacksonville,  158  U.  8.  460. 
»  L.  td.  1064.  15  Sup.  Ct.  Rep.  866 — 
Ckffrej  T.  Oklahoma,  177  U.  8.  349,  44  L. 
ed.  801,  20  Sup.  Ct.  Rep.  606 — RiYerside  k 
A.  R.  Co.  V.  aweraide,   118  FM.  743. 

4(1.  Jurisdictioa  to  the  Supreme  Court 
of  tlie  Uaited  States  on  appeal  from  the 
court  of  appeals  of  the  District  of  Columbia 
is  not  given  by  allegations  of  damages  in 
excen  of  $5,000  caused  by  levy  on  property 
worth  not  more  than  $1,800,  and  compelling 
the  payment  thereby  of  a  judgment  amount- 
ing to  less  than  $100,  although  the  pleading 
charges  illegality  and  spite,  where  it  al- 
leges no  facts  of  violence  or  insult  which 
could  justify  exemplary  damages.  Magru- 
der  V.  Armes,  180  U.  S.  496,  21  Sup.  Ct.  Rep. 
454.  45: 638 

Oited  In   York    County    Sav.    Bank    v.   Abbot, 

131  Fed.  982. 


(8)  Deierfnining  from  Judgment. 

Takiiig  Collateral  Effect  of  Judgment  into 

Consideration,  see  supra,  I.  f,  4,  e,  (5). 
Prom  Judgment   or   Pleadings,   Which,   see 

8upra,  443-448. 
hcloding  Interest  or  Costs  in  Determining 

Amount  in  Controversy,  see  infra,  I.  f, 

4,  e(12). 
See  also  infra,  491,  498. 

^.  Prima  facie,  the  judgment  against 
a  defendant  in  an  action  for  money  is  the 
nifasure  of  the  jurisdiction  of  this  court  in 
his  behalf.    Troy  v.  Evans,  97  U.  S.  1, 

24:941 

Hray  v.  Blanchard,  97  U.  8.  564,      24:1108 

Citfd  in  Henderson  v.  Wadsworth,   115  U.   S. 

27«.  29  L.  ed.  379.  6  8np.   Ct.  Rep.   140— 

Moore  V.   Edgefield,   32  Fed.   500 — DavIe   v. 

Heyward,  33  Fed.  94. 

463.  The  matter  in  dispute  cannot  exceed 
the  amount  of  the  judgment  in  the  court  be- 
low, where  the  writ  of  error  is  brought 
by  the  defendant  In  the  original  action. 
Gordon  v.  Ogden,  3  Pet.  33,  7:  592 

^mith  V.  Honey,   3   Pet.   469,  7:  744 

t>i9tinifmi$hed  In  United  States  v.  84  Boxes  or 

Sagar,  7  Pet.  459.  8  L.  ed.  748. 

<!««<  In  KanoQM  v.  Martin.  15  How.  208.  14 
L  ed.  664— Walker  v.  United  States.  4  Wail. 
164.  18  L.  ed.  319— Merrill  v.  Petty.  16  Wall. 
M4,  21  L.  ed.  500— The  1).  U.  Martin  (Bar 
aej  T.  The  D.  R.  Martin)  91  U.  S.  IWQ. 
23  I^  ed.  440 — Thompson  v.  Butler.  95  V. 
^  695.  24  L.  ed.  541— Hilton  v.  Dickinson, 
108  U.  8.  171.  27  L.  ed  600.  2  Sup.  Ct. 
Kep.  424 — Henderson  v.  Wndswortb.  115  U. 
8.  276.  29  L.  ed.  379.  6  Sup.  Ct.  Rop.  140— 
^Mt  York  Elev.  R.  Co.  v.  Fifth  Nat.  Bank, 
U8  U.  8.  609.  30  L.  ed.  260.  7  Sup.  Ct.  Rep. 
23— United  States  v.  Wat  kinds,  7  Snwy.  90. 
«  Fed.  157— Davie  v.  Heyward.  38  Fed.  94— 
Decker  r.  Williams,  73  Ped.  311— Gordon 
V.  Roia,  2  Cal.  157 — Richmond  v.  Brummie. 
a  Kan.  248,  34  Pac.  783 — Tipton  v.  Cham 
ben.  1  Met.  (Ky.)  508 — SUte  ex  rel.  Heye 
▼.  8t  Louis  Ct.  of  Appeals,  87  Mo.  572— 
Draper  v.  Clark,  59  Ohio  St.  339,  52  N. 
E.  832— Batcbelder   ▼.   aichardaon,    75    Va. 

m. 


464.  Where  the  defendant  below  sues  out 
the  writ  of  error,  the  matter  in  dispute 
is  the  judgment  rendered  against  him.  Pacific 
Exp.  Co.  V.  MaUn,  131  U.  S.  394,  9  Sup. 
a.  Rep.  792,  33:  204 
Cited  In  Draper  v.  Clark,  59  Ohio  St.  339,  52 

N.   £!.  832. 

465.  A  judgment  for  plaintiff  in  an  action 
of  trover  fixes  the  value  of  the  matter  in  dis- 
pute for  the  purpose  of  determining  the 
jurisdiction  of  an  appellate  court.  Cooke 
V.  Woodrow,  5  Cranch,  13,  3:  22 
DUtinguUhed  In  Peyton  v.  Robertson,  9  Wheat. 

528.  6  L.  ed.  151. 

Cited  in  Gordon  v.  Ogden.  3  Pet.  34,  7  L.  ed. 
593— Walker  v.  United  States,  4  Wall.  164. 
18  L.  ed.  319— Hilton  v.  Dickinson.  108  U. 
S.  169,  27  L.  ed.  689,  2  Sup.  Ct.  Rep.  424 — 
Oreigg  V.  Reade,  Crabbe.  66,  Fed.  Cas.  No. 
5,804 — Levinski  v.  Middlesex  Bkg.  Co.  34 
C.  C.  A.  461.  02  Fed.  458— Batcbelder  v. 
Richardson,  75  Va.  837,  1  Va.  Dec.  476 — 
McCrowell  v.  Burson,  79  Va.  300. 

466.  The  Supreme  Court  will  not  dismiss 
an  appeal  on  affidavits  to  the  effect  that 
the  amount  involved  is  less  than  $5,000,  the 
court  below  having  found  as  a  fact  that  the 
premises  exceed  $6,000  in  value.  Zeigler 
V.  Hopkins,  117  U.  S.  683,  6  Sup.  Ct.  Rep 
919  29:  1019 
Cited   In    Wilson  v.    Blair.   119  U.   S.  388.    30 

L.  ed.  442,  7  Sup.  Ct.  Rep.  230 — Red  River 
Cattle  Co.  V.  Needham.  137  U.  S.  635.  34  L. 
ed.  800.  11  Sup.  Ct.  Rep.  208 — Davie  v. 
Heyward,   83    Fed.   94. 

467.  A  writ  of  error  to  review  a  judg- 
ment actually  rendered  for  more  than  the 
jurisdictional  amount  will  not  be  dismissed 
for  want  of  jurisdiction  on  the  ground  that 
it  should  have  been  for  less.  Baltimore  & 
O.  R.  Co.  V.  Griffith.  159  U.  S.  603,  16  Sup. 
a.  Rep.  106,  40:  274 

468.  In  a  salvage  case  the  jurisdiction  of 
the  Supreme  Court  depends  upon  the  amount 
of  salvage  decreed  by  the  court  below,  and 
not  upon  the  value  of  the  vessel  or  cargo. 
Spear  v.  Place,  11  How.  522,  13:  796 

469.  Where  the  plaintiff  in  a  replevin  suit 
recovered  all  the  property  sued  for,  except 
a  portion  which  was  found  to  be  of  the 
value  of  $1,400,  for  the  return  or  value  of 
which  defendants  had  judgment,  and  the 
plaintiff  brought  the  case  by  writ  of  error 
to  this  court,  the  matter  in  dispute  is 
only  of  the  value  of  $1,400,  and  this  court 
has  no  jurisdiction.  Pierce  v.  Wade,  100  U. 
S.  444,  25:735 
Cited  In   Hilton    v.  Dickinson.   108  U.   S.   173, 

27  L.  ed.  690,  2  Sup.  Ct.  Rep.  424. 

470.  That  part  of  a  judgment  of  a  terri- 
torial district  court,  in  favor  of  plaintiff 
in  an  action  to  recover  taxes,  which  was 
disallowed  by  the  judgment  of  the  territorial 
supreme  court,  reversing  the  judgment  below 
except  as  to  an  item  which  was  not  con- 
tested, is  the  ''matter  in  dispute,"  within 
the  meaning  of  the  act  of  March  3,  1885 
(23  Stat,  at  L.  443,  chap.  355.  U.  S.  Comp. 
Stat.  1901,  p.  572),  providing  for  appeals  to 
the  Smreme  Court  of  the  United  States 
from  the  territorial  supreme  courts.     New 
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Mexico  V.  Atchison,  T.  &  S.  F.  R.  Co.  201  U. 
S.   41,   26   Sup.   Ct.   Rep.   386,  50:  651 

(9)  Determining  fr^n  Record  or  Writ 

of  Error. 

See  also  supra,  450,  451. 

471.  The  matter  in  dispute  in  the  Supreme 
Ck>urt,  determining  the  jurisdictional  amount, 
is  the  actual  matter  in  dispute  as  shown 
by  the  whole  record,  and  not  the  ad  damnun 
alone.  Bradstreet  Co.  v.  Higgins,  112  U.  S. 
227,  5  Sup.  a.  Rep.  117,  28:715 
Cited  in   Henderson    v.   Wadsworth,   115  U.   S. 

276,  29  L.  ed.  37»,  6  Sup.  Ct.  Rep.  140— 
Bowman  ▼.  Chicago  &  N.  W.  R.  Co.  115 
U.  S.  613,  29  L.  ed.  503,  6  Sup.  Ct.  Rep. 
192— Gibson  v.  Shufeldt,  122  U.  S.  29,  30 
L.  ed.  1084,  7  Sup.  Ct.  Rep.  1066 — Cabot 
7.  McMaster,  61  Fed.  131— Decker  v.  Wil- 
liams. 73  Fed.  311. 

472.  In  an  action  on  an  official  bond,  in 
the  penal  sum  of  $20,000,  of  a  district  court 
clerk,  for  not  accounting  for  moneys  re- 
ceived, where  the  record  shows  that  no  re- 
covery could  be  had  for  more  than  $517  and 
a  small  amount  of  interest,  after  deducting 
the  fees  due  the  clerk,  the  Supreme  Court 
has  no  jurisdiction.  United  States  v.  Hill, 
123  U.  S.  681,  8  Sup.  Ct.  Rep.  308,    31:  275 

Distinguished  In  United  States  v.  Shaw,  3  L. 
R.A.    233,    39    Fed.    434. 

Cited  in  United  States  v.  McMillan,  165  U.  S. 
510.  41  L.  ed.  809,  17  Sup.  Ct.  Rep.  395— 
Hill    V.  United   States,   40   Fed.  442. 

473.  The  amount  in  controversy  in  the  ap- 
pellate court  is  determined  by  the  amount 
in  dispute  in  the  writ  of  error,  and  not 
bv  the  amount  in  dispute  in  the  lower  court. 
Gibson  v.  Shufeldt,  122  U.  S.  27,  7  Sup. 
Ct.  Rep.  1066,  30:  1083 
Cited    in    Davie    v.    Heyward,    33    Fed.    94 — 

Decker  v.  Williams,  73  Fed.  311 — Taylor 
V.  Decatur  Mineral  &  Land  Co.  112  Fed.  450 
— Hartsook  v.  Crawford.  85  Va.  416,  7  S.  E. 
538. 

474.  The  jurisdiction  of  the  Supreme 
Court  depends  on  the  sum  or  value  in  dis- 
pute between  the  parties  as  the  case  stands 
upon  the  writ  of  error  in  that  court;  and 
not  on  the  amount  which  was  in  dispute  in 
the  circuit  court.'  Gordon  v.  Ogden,  3  Pet 
33.  7:  592 
Cited    In    Decker    v.   Williams.    73    Fed.    309— 

Quimby  v.  Hoppin)?,  52  N  J.  L.  118.  19 
Atl.  123 — McCrowell  v.  Burson,  79  Va.  301. 

(10)  In  Cases  Concerning  Real  Prop' 

erty. 

See  also  supra,  353,  354,  376,  377,  3"\  381, 
455,  466;  infra,  560-562,  612-614. 

475.  The  jurisdiction  of  the  Federal  Su- 
preme Court  in  a  suit  to  quiet  title  to 
400  acres  of  land  contiguous  to  a  city  was 
not  questioned.  Alexander  v.  Pendleton,  8 
Cranch,  462.  3:  624 
Cited   m   Smith   v    Adams.   130  U.    S.    176.  32 

L.   ed.   898,   9   Sup.   Ct.   Rep.   566. 

476.  Where  deeds  of  conveyance,  filed  as 


exhibits,  show  the  property  in  controversy  to 
have  been  sold  for  $2,000,  and  that  it  was 
afterwards  converted  into  a  sugar  estate, 
this  is  sufficient  to  maintain  the  jurisdiction 
of  the  Supreme  Court.  United  States  v. 
Hughes,  11  How.  552,  13:  809 

477.  The  value  of  land,  and  not  simply 
the  value  of  the  right  of  present  possession 
thereof,  is  the  amount  in  controversy  for 
the  purpose  of  an  appeal  to  the  Supreme, 
Court  of  the  United  States  from  the  su- 
preme court  of  a  territory,  when  the  vhhv 
involves  a  claim  of  right  to  land  of  which 
the  naked  legal  title  remains  in  the  United 
States.  Black  v.  Jackson,  177  U.  S.  349, 
20  Sup.  Ct.  Rep.  648,  44:  801 

478.  Where  the  assignee  of  several  con 
tracts  for  land  tendered  the  amount  due 
on  them  and  brought  an  action  to  compel  a 
conveyance,  the  matter  in  dispute  is  the 
amount  tendered,  and  if  that  exceeds  $5,000 
this  court  has  jurisdiction.  Corbin  v.  Black 
Hawk  County,  105  U.  S.  659,  26:  1136 

479.  The  possessory  right  to  a  mining 
claim  is  capable  of  being  valued  in  money, 
so  as  to  bring  it  within  the  jurisdictional 
value.     Sparrow  v.  Strong,  3  Wall.  97, 

18:  49 

Cited  in  Lamb  v.  Davenport,  18  Wall.  314,  21 
L.  ed.  762— Elgin  v.  Marshall,  106  U  S. 
580,  27  L.  ed.  249,  1  Sup.  Ct.  Rep.  484  — 
South  Carolina  v.  Seymour  (United  States 
ex  rel.  South  Carolina  v.  Seymour)  153  U. 
S.  358,  38  L.  ed.  744,  14  Sup.  Ct.  Rep.  871 
— Durham  v.  Seymour.  161  U.  S.  239,  40  L 
ed.  684,  16  Sup.  Ct.  Rep.  452— Duff  v  II il 
dreth.  183  Mass.  442.  67  N.  B.  356— Dryden 
V.  Swlnburn.  15  W.  Va.  250. 

480.  Where  a  bill  is  filed  to  reform  a  deed 
charging  a  party  with  the  payment  of  an  in- 
cumbrance of  $9,000,  and  the  decree  de- 
nies the  relief,  the  amount  in  controversy  on 
appeal  is  $9,000.  Elliott  v.  Sackett,  108 
U.  S.   132,  2  Sup.  Ct.  Rep.  375,       27:  678 

481.  The  Supreme  Court  of  the  United 
States  has  not  jurisdiction  of  a  suit  in  equi- 
ty to  enjoin  the  enforcement  of  a  judgment 
in  ejectment,  upon  the  ground  that  the 
equitable  title  to  the  lands  is  in  the  plain- 
tiffs in  the  equity  suit,  the  lands  being  part 
of  an  estate,  where  the  only  allegation  of 
value  is  that  the  whole  estate  was  not 
worth  $6,000,  and  where  the  plaintiffs  paid 
for  the  lands  only  $1,291.50,  and  they 
were  deeded  to  plaintifTs  by  virtue  of  a 
power  to  sell  the  same  on  default  of  pay- 
ment of  an  annuity  upon  which  was  unpaid 
only  about  $1,300.  Reynolds  v.  Burns,  141 
U.  S.  117,  11  Sup.  Ct.  Rep.  942,  35:  648 
Cited  in   Decker  v.  Williams.   73  Fed.   310. 

482.  A  dispute  as  to  the  right  of  posses- 
sion of  property,  although  its  value  is  stip- 
ulated to  be  in  excess  of  $5,000,  does  not 
reach  the  amount  required  for  jurisdiction 
on  appeal  to  the  Supreme  Court  of  the 
United  states  from  the  court  of  appeals  of 
the  District  of  Columbia,  where  the  appeal 
was  taken  soon  after  the  judgment,  and 
the  rental   value  appears  to  be  $1,560  per 
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annum.     Willis   v.    Eastern   Trust   &   Bkg. 
Co.  167  U.  S.  76,  17  Sup.  Ct.  Rep.  739, 

42:83 
Cited  In  Battle  ▼.  Atkinson,  116  Fed.  389. 

483.  An  appeal  from  the  circuit  court  in  a 
suit  to  cancel  a  land  patent  will  be  dis- 
missed where  it  does  not  appear  that  the 
value  of  the  land  exceeds  $5,000  in  value. 
United  States  v.  White,  122  U.  S.  647, 

30:  1017 

484.  The  amount  in  dispute  in  a  suit  for 
eauitable  relief  because  of  fraud  in  a  sale 
of  real  property  exceeds  the  sum  of  $5,000, 
which  is  essential,  under  the  act  of  Feb- 
ruary 9,  1893  (27  Stat,  at  L.  434,  chap.  74, 
U.  S.  Comp.  Stat.  1901,  p.  573),  to  enable  the 
Supreme  Court  of  the  United  States  to  re- 
view a  judgment  of  the  court  of  appeals 
of  the  District  of  Columbia,  although  the 
bill  prays  for  the  conveyance  of  a  strip  of 
land  of  slight  value,  where,  if  such  relief  is 
denied,  the  complainant  seeks,  in  the  alter- 
Dative,  to  have  the  contract  rescinded  and 
the  payment  decreed  of  the  sum  of  $6,000, 
the  purchase  money,  with  costs  and  interest, 
^happirio  v.  Goldberg,  192  U.  S.  232,  24 
Sup.  a.  Rep.  259,  48:  419 
Ctted  In  Kirby  v.  American  Soda  Fountain  Co. 

194  U.  8.  144,  48  L.  ed.  912,  24  Sup.  Ct.  Bep. 
619. 

Leases. 

485.  Where  the  rent  claimed  was  not  of 
the  value  of  $1,000,  yet  as  the  title  to  land 
ralued  at  $8,000  was  in  dispute,  this  court 
has  jurisdiction.  Stinson  v.  Dousman,  20 
How.  461,  15:966 
Cited  in  Elgin  v.  Marshall,  106  TT.  S.  581.  27 

L.  ed.  250.  1  Sup.  Ct.  Rep.  484— New  Bng- 
laod  liortg.  Secur.  Co.  v.  Gay.  145  U.  S.  131, 
36  L.  ed.  649,  12  Sup.  Ct.  Rep.  81. *> — Sbappirio 
T.  Goldtterg.  192  U.  S.  240,  48  L.  ed.  424.  24 
Bop.  Ct.  Rep.  259 — Kirby  ▼.  American  Soda 
Fountain  Co.  194  T7.  S.  144.  48  L.  ed.  912, 
24  Rap.  Ct.  Rep.  619 — Anderson  v.  Gerdlng. 
8  Woods,  491,  Fed.  Cm.  No.  356 — Dlckluson 
▼.  Union  Mortg.  Bkg.  it  T.  Co.  64  Fed.  806 
— Umoiug  V.  Osborne.  79  Fed.  661 — Johns- 
ton T.  Pittsburg,  106  Fed.  754 — Ottumwa  v. 
City  Water  Supply  Co.  59  L.R.A.  611,  56 
C  C.  A.  222,  119  Fed.  318 — Wakeman  v. 
Throckmorton,  124  Fed.  1011 — Greenfield  v. 
United  SUtes  Mortg.  Co.  133  Fed.  787. 

486.  The  court  has  no  jurisdiction  where, 
in  an  action  to  r«»cover  possession  of  proper- 
ty although  the  whole  property  claimed  by 
the  lessor  of  the  plaintilT  in  error,  under  a 
patent,  exceeded  $2,000,  the  title  to  a  lot  of 
ground,  part  of  the  whole  tract,  which  was  of 
l<His  value  than  $500,  only,  was  involved  in 
the  case  before  the  court.  Meredith  v. 
MXee,  use  of  Bank  of  Kentucky,  1  Pet. 
248,  7:  131 
Ctted  in  Elgin  v.  Marshall.  106  U.  8.  581,  27 

h.  ed.  250,  1  Sup.  Ct.  Rep.  484 — New 
England  Mortg.  Secur.  Co.  v.  Gay,  145  U. 
8.  L-M).  36  L.  ed.  648,  12  Sup.  Ct.  Rep.  815 
— Rimon  V.  flonse.  46  Fed.  318 — Hartford 
F.  Ins.  Co.  V.  Bonner  Mercantile  Co.  5  C. 
C  A.  630.  15  U.  8.  A  pp.  134.  56  Fed.  383 
—Jonea  v.  Rowley,  73  Fed.  289 — Withers  v. 
Hopklnti  Piace  Sav.  Bank,  104  Ga.  95,  30 
8.  E.   766. 

487.  Where  the  petition  for  a  writ  of  cer- 


tiorari alleges,  upon  the  oath  of  the  pe- 
titioner, that  he  is  in  the  possession  of  the 
premises  under  a  lease  having  nearly  a  year 
to  run,  with  a  privilege  of  extension  for  four 
years  more,  and  that  he  has  expended  $15,- 
000  in  permanent  improvements  upon  the 
leased  property,  of  which  he  will  be  deprived 
if  the  judgment  of  the  inferior  court — which 
he  alleges  to  be  void  for  want  of  jurisdiction 
— is  not  set  aside  by  writ  of  certiorari,  the 
reasonable  inference  from  this  is  that  the 
possession  of  the  premises,  with  the  right 
to  use  these  improvements,  throughout  the 
lease  and  the  extension  thereof,  is  worth 
more  than  $5,000,  showing  that  the  matter 
in  dispute  is  of  sufficient  pecuniary  value  to 
support  the  jurisdiction  of  the  Supreme 
Court  of  the  United  States,  under  act  of 
March  3,  1885,  chap.  355.  Harris  v.  Barber, 
129  U.  S.  36,  9  Sup.  Ct.  Rep.  314,  32:  697 
Cited  in  Willis  v.   Eastern  Trust  ft  Bkg.   Co. 

167  U.  S.  80.  42  L.  ed.  84,  17  Sup.  Ct.  Rep. 

739— Battle  v.  Atkinson,  191   U.   S.  559.  48 

L.  ed.  302,  24   Sup.  Ct.  Rep.  845 — ^Battle  v. 

Atkinson,  115  Fed.  389. 

Tax  cases. 

488.  The  amount  in  controversy  in  a  suit 
to  restrain  the  execution  of  a  deed  of  land 
sold  for  taxes  is  the  value  of  the  land  where 
the  tax  creates  no  personal  liability;  and 
this  court  is  without  jurisdiction,  on  ap- 
peal from  the  district  court,  where  such 
value  does  not  exceed  $2,000.  Richmond  v. 
Milwaukee,    21    How.    80,  16:  60 

489.  In  a  suit  to  set  aside  and  cancel  a 
tax  deed  as  a  cloud  upon  plaintifTs  title 
where  the  plaintiff's  title  to  the  land  was 
not  really  contested,  but  the  only  matter  in 
controversy  was  the  amount  of  money  which 
the  plaintiff  was  equitably  bound  to  pay  to 
the  defendants,  and  the  difference  between 
the  sum  which  the  circuit  court  held  him  to 
pay  and  the  highest  sum  claimed  by  the 
defendants  was  less  than  $5,000,  that  sum, 
and  not  the  value  of  the  land,  is  the 
amount  in  controversy  on  appeal.  Carne  v. 
Russ,  152  U.  S.  250,  14  Sup.  Ct.  Rep.  578. 

38:428 
Cited  In  PIckham  v.  Wbeeler-Bliss  Mfg.  Co. 
23  C.  C.  A.  392,  46  U.  S.  App.  605.  77  Fed. 
663 — .TobnsoD  v.  Randolph  County,  140  Ind. 
154,  39  N.  B.  311 — Faulconer  v.  Stinson, 
44  W.  Va.  548.  29  S.  E.  1011. 

Foreclosure  cases. 

Uniting  Interests  of  Several  Parties,  see 

infra,  563-566. 
See  also  supra,  336. 

490.  The  jurisdictional  amount  is  deter- 
mined by  the  amount  of  the  debt  claimed  in 
a  bill  for  foreclosure,  although  the  value  of 
the  real  estate  is  greater  and  the  title  of 
the  lot  may  be  inquired  into  incidentally. 
Farmers  Bank  of  Alexandria  v.  Hooff.  7 
Pet.  168,  8:  646 
Cited  in  Gibnon  v.  Shufcldt,   122  U.   S.  29.  30 

L.  ed.  1084,  7  Sup.  Ct.  Rep.  1066— New 
Kngland  Mortg.  Secur.  Co.  v.  Gay,  145  U.  S. 
130,  36  L.  ed.  648,  12  Sup.  Ct.  Rep.  815— 
Carne  v.  Russ,  152  U.  S.  252,  38  L.  ed.  429, 
14  Sup.  Ct.  Rep.  578 — Llnehan  Railway 
Transfer  Co.  v.  Pendergrass.  16  C.  C.  A. 
585,   36   U.   S.    App.   48,   70   Fed.   2 — Alkire 
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Grocery  Co.  y.  Rlchesio,  91  Fed.  84 — Battle 
▼.   AtklDBon,    115    Fed.    389. 

Trespass. 

491.  In  an  action  of  trespasB  for  entering 
on  lands  and  digging  up  and  carrying  away 
a  quantity  of  ore,  in  which  there  were 
counts  in  the  declaration  quare  clausum 
fregit  and  de  bonis  asportatiSy  and  neither 
party  set  up  title,  and  the  plaintiff  recovers 
judgment  for  less  than  $5,000.  this  court 
has  no  jurisdiction  on  writ  of  error.  New 
Jersey  Zinc  Co.  v.  Trotter,  108  U.  S.  564, 
2  Sup.  Ct.  Rep.  875,  27:  828 
Cited  in   Henderson  ▼.   Wadsworth,   115   U.   8. 

276.  29  L.  ed.  379,  6  Sup.  Ct.  Rep.  140— 
GlbsoD  V.  Shufeldt,  122  V.  8.  29.  30  L.  ed. 
1084.  7  Sup.  Ct.  Rep.  1066 — New  England 
Mortg.  Secur.  Co.  v.  Gay.  145  U.  S.  131, 
36  L.  ed.  648.  12  Sup.  Ct.  Rep.  815— Battle 
▼.  Atkinson,  115  Fed.  387. 

Removal  of  fence. 

See  also  infra,  613. 

492.  On  an  appeal  from  a  decree  directing 
the  removal  of  a  fence  from  public  land 
under  the  act  of  February  25,  1885,  the 
value  of  the  fence,  although  it  exceeds 
$5,000,  is  not  the  matter  in  dispute  and 
the  appellant  is  not  deprived  thereof  by  the 
decree.  Abadie  v.  United  States,  149  U. 
R.  261.  13  Sup.  Ct.  Rep.  836,  37:  726 
Cited  in   Decker   v.  Williams,  73   Fed.   811. 

493.  The  value  of  the  land  enclosed  by 
the  fence  is  not  the  value  of  the  property  in 
dispute  in  a  proceeding  by  the  United  States 
to  compel  a  defendant  to  abate  a  wire  fence 
by  which  he  enclosed  public  lands  belonging 
to  the  United  States,  in  which  defendant  set 
up  color  of  title  to  the  lands;  and  if  the 
value  of  such  color  of  title  is  hardly  ca- 
pable of  pecuniary  estimation,  and  there  is  no 
evidence  of  such  value  or  the  value  of  the 
fence,  the  case  cannot  be  taken  from  a  ter- 
ritorial court  to  the  Supreme  Court  of  the 
United  States.  Cameron  v.  United  States, 
146  U.  S.  533,  13  Sup.  Ct.  Rep.  184, 

36:  1077 

494.  A  proceeding  to  compel  the  removal 
of  a  fence  enclosing  public  lands,  where  de- 
fendant claims  title,  and  the  value  of  the 
use  and  occupancy  of  the  lands  exceeds 
$10,000,  and  the  fence  is  indispensable  to 
such  occupancy,  mvolves  an  amount  suf- 
ficient to  be  within  the  jurisdiction  of  the 
Supreme  Court  of  the  United  States  on  ap- 
peal from  a  territorial  court.  Cameron  v. 
United  States,  146  U.  S.  533,  13  Sup.  Ct. 
Rep.  184,  36:  1077 
Distinguished  in  Maffet  v.  Qulne,  95  Fed.  200. 

Cited  in  Abadie  v  United  States,  149  U.  S. 
262,  37  L.  ed.  726,  13  Sup.  Ct.  Rep.  836— 
South  Cnroltna  v.  Seymour  (United  States 
ex  rel.  South  Carolina  v.  Seymour)  153  U.  S. 
357,  38  L.  cd.  744,  14  Sup.  Ct  Rep.  871— 
Decker  v.  Williams.  73  Fed.  311. 

Condemnation  procecdinss. 

Assignees  to  be  Heard  as  to,  on  Appeal 
see  infra,  4046. 

495.  On  appeal  by  a  landowner  in  a  pro- 
ceeding to  ascertain  the  amount  of  compen- 
tation  to  be  paid  to  him  for  the  appropria- 


tion of  his  land  to  the  uses  of  a  tele- 
graph company,  the  value  of  the  matter  in 
dispute  in  this  court  is  the  difference  be- 
tween the  amount  of  compensation  claimed 
by  him  and  the  amount  assessed  by  the  jury. 
East  Tennessee  V.  &  G.  R.  Co.  v.  Southern 
Teleg.  Co.  112  U.  S.  306,  5  Sup.  Ct.  Rep.  108, 

28:749 

Action  to  reooyer  part  of  tract. 

496.  Where  plaintiffs  claim  in  the  circuit 
court  to  recover  a  part  of  a  tract  of  land, 
which  part  is  not  of  the  value  of  over  $2,000, 
the  Supreme  Court  of  the  United  States  has 
no  jurisdiction  of  the  case,  although  the 
whole  of  the  tract  of  which  plaintiffs  claim 
the  ownership  is  worth  $10,000.  Vicksburg, 
S.  &  P.  R.  Co.  v.  Smith,  135  U.  S.  195,  10 
Sup.  Ct.  Rep.  728,  34:  95 
Cited  In  The  Sydney  (The  Sydney  v.  Providence 

Wasbingrton  Ins.  Co.)  139  U.  S.  336.  35 
L.  ed.  178,  11  Sup.  Ct.  Rep.  620 — Simon  v. 
House,  46  Fed.  318 — Jones  v.  Rowley,  73 
Fed.  289 — Withers  v.  Hopkins  Place  Sav. 
Bank.   104   Ga.   95,   30  8.    E.   766.' 

(11)  In  AdmiraUy  Comes. 

Requisite  Amount  or  Value,  see  supra,  328. 
Extrinsic  Evidence  as  to  Value,  see  supra, 

356. 
Conclusiveness  of  Proof  as  to  Value,   see 

supra,  374. 
Uniting    Interests   of    Several    Parties,    see 

infra,  1.  f,  4.  f,  (2). 
See  also  supra,  468 ;  infra,  622,  623. 

497.  In  a  suit  by  the  owners  of  a  vessel 
to  obtain  the  benefit  of  the  act  of  Congress 
limiting  the  liability  of  vessel  owners,  the 
value  of  the  matter  in  dispute  is  the  full 
amount  of  all  the  claims  against  the  owners ; 
and  if  such  amount  is  over  $5,000,  this  court 
has  jurisdiction  of  an  appeal,  although  the 
value  of  the  vessel  is  less  than  $5,000. 
Parcher  v.  Ciiddy  (The  Mamie)  105  U.  S. 
773,  26:  937 
Distinguished  io  Henderson  v.  Wadsworth,  116 

U.  8.  276,  29  L.  ed.  379,  6  Sup.  Ct.  Rep. 
140 

Cited  in  Ex  parte  Baltimore  A  O.  R.  Co.  106 
U  S.  6,  27  L.  ed.  78,  1  Sup.  Ct.  Rep.  35 
— Kstes  V  Gunter,  121  U.  S.  185,  30  L.  ed. 
885,  7  Sop.  Ct  Rep.  854 — Gibson  v.  Shu- 
feldt. 122  U  S.  32,  30  L.  ed.  1085.  7  Sup. 
Ct  Rep.  1066— Clay  v.  Field,  138  U.  S.  480. 
34  L  ed.  1050.  11  Sup  Ct.  Rep.  419 — 
Wbeless  v  St.  Louis,  96  Fed.  867 — 'Hagge 
V    Kansas  City  S.  R.  Co.  104  Fed.  393. 

498.  In  a  suit  in  admiralty  where  the 
libel lant  recovered  more  than  $5,000, — suf- 
ficient to  give  the  Supreme  Court  of  the 
United  States  jurisdiction, — the  fact  that 
upon  subsequent  proceedings  for  limitation 
of  liability  in  another  suit  the  libellant 
could  not  collect  more  than  $4,658  does  not 
deprive  it  of  jurisdiction.  The  Burlington 
V.  Ford  (The  Burlington)  137  U.  S.  386,  11 
Sup.  Ct.  Rep.  138,  34:  731 

499.  Where  the  suit  is  a  libel  in  rem,  and 
the  stipulation  given  to  release  the  vessel  is 
for  the  sum  of  $25,000,  for  the  benefit  of 
five  parties,  each  of  whoee  claim  for  dam- 
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iges  ifl  $10,000,  some  of  whom  might  recover 
more  than  $5,000,  the  amount  involved  in 
eieh  case,  on  the  question  of  jurisdiction,  is 
110,000,  which  is  sufficient  to  give  the  Su- 
preme Court  of  the  United  States  jurisdic- 
tion as  to  amount.  Me  tea  If  v.  The  Alaslca 
(The  Alaska)  130  U.  S.  201,  9  Sup.  Gt.  Rep. 
461,  32:  923 

Cited  in  The  Haverton  <Devere  v.  The  Haver- 
ton)  137  U.  S.  146.  34  L.  ed.  603.  11  Sap. 
Ct  Rep.  35— The  Queen,  40  B^ed.  696. 

500.  In  a  suit  to  recover  the  value  of  a 
boat  and  goods  thereon  sunk  in  a  collision, 
where  the  value  of  the  hoa  t  and  goods,  which 
were  a  total  loss,  was  $6,056,  and  a  decree 

.  was  entered  for  $3,028.50, — one  half  the  value, 
— the  matter  in  dispute  in  the  Supreme 
Court  of  the  United  States  is  the  difference 
between  $6,057  and  $3,028.50,  and  the  court 
has  no  jurisdiction.  Devere  v.  The  Haver- 
ion  (The  Haverton)  137  U.  S.  145,  11  Sup. 
a  Rep.  35,  34:  603 

501.  Where,  in  a  libel  against  a  vessel  for 
a  collision,  $27,000  damages  is  claimed,  but 
a  stipulation  for  $2,100  as  the  appraised 
Talue  of  the  vessel  is  given,  upon  appeal 
from  a  dismissal  of  the  libel  by  the  circuit 
eourt  this  court  has  no  jurisdiction,  as  the 
sum  or  value  in  dispute  does  not  exceed  $5,- 
000,  as  required  by  the  act  of  1875.  Starin 
V.  The  Jesse  Williamson,  Jr.  (The  Jesse 
Williamson  Jr.)  108  U.  S.  305,  2  Sup.  Ct. 
Rep.  669,  27:  730 
Cit€d  lo  Bowman  ▼.  Chicago  &  N.  W.  R.  Co. 

115  U.  8.  613.  29  L.  ed.  503.  6  Sup.  Ct. 
Sep.  192— Gibson  v.  Bhufeldt,  122  U.  8. 
39.  30  L.  ed.  1084,  7  Sup.  Ct.  Rep.  1066— 
Thf  Sydney  (The  Sydney  v.  Providence  Wash- 
ington Ins.  Co.)  139  U.  S.  335,  35  L.  ed. 
178.  11  Sap.  Ct.  Bep.  620 — Cabot  v.  Me- 
Matter.  61  Fed.  131. 

SQ2.  Where  the  decree  of  the  circuit  court 
was  in  favor  of  the  libelants  for  the  sum  of 
12.302.78,  with  leave  to  the  respondents  to 
set  off  the  balance  due  them  for  freight,  if 
they  should  elect  to  do  so,  and  afterwards 
the  respondents  appeared  in  court  and  elect- 
ed to  set  off  this  balance,  but  with  a  written 
statement  filed  in  the  court  that  the  elec- 
tion was  made  without  any  waiver  of  their 
right  to  appeal,  and  a  decree  was  according- 
ly entered  for  the  balance,  which  was  less 
than  $2,000,  no  appeal  can  be  taken.  The 
btter  decree  is  the  final  decree  to  be  con- 
sidered, and  the  right  to  appeal  cannot  be 
affected  by  any  reservation  or  even  consent 
of  the  parties.  Sampson  v.  Welsh,  24  How. 
307,  16: 632 

CUed  in   Merrill    v.    Petty,    16   Wall.   845.    21 

L.  ed.  501 — Thompson  v.   Butler,   95   U.   S. 

696.  24  L.  ed.  542 — Lamar  v.  Biicon,  104  U. 

K  46G.  26  L.  ed.  775 — Gold  Street  v.  Newton, 

2  Dsk.    40.    3   N.    W.   311 — Chamberlain    v. 

lledger.    10   S.    D.   293.   75  N.   W.   75— Saw- 

teJIe  V.   Weymouth,    14   Wash.   28,   43   Pac. 
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(12)  Including  Interest  or  Costs, 

Interest  before  jodinnent. 

503.  The    jurisdictional    amount   includes 
the  principal   sums   together  with   ijiterest 


accrued  at  the  time  of  judgment.     Bank  of 
United   SUtes   v.  Daniel,   12   Pet.   32, 

9:  969 
Cited  In  Keller  v.  Ashford,  133  U.  S.  617,  38 
L.  ed.  671.  10  Sup.  Ct.  Rep.  494 — Ex  parte 
Sweeney,  126  Ind.  589.  27  N.  E.  127. 

504.  Where  interest  antecedent  to  a  judg- 
ment appealed  from  is  included  in  such  judg- 
ment, and  the  amount,  with  the  added  in- 
terest, exceeds  $5,000,  the  Supreme  Court  of 
the  United  States  has  jurisdiction.  Massa- 
chusetts Benefit  Asso.  v.  Miles,  137  U.  S. 
689,  11  Sup.  Ct.  Rep.  234,  34:  834 
Cited  in   Washington  &  G.   R.  Co.   v.   Harmon 

(Washington  it  G.  R.  Co.  v.  Tohriner)  147 
U.  S.  589,  37  L.  ed.  291.  13  Sup.  Ct.  Rep. 
557 — Baltimore  k  O.  R.  Co.  v.  Griffith.  159 
U.  S.  605.  40  L.  ed.  275,  16  Sup.  Ct.  Rep. 
106 — Metcalf  v.  Watertown,  16  C.  C.  A.  41, 
34  U.  S.  App.  107.  68  Fed.  863. 

505.  Where  interest  is  part  of  the  claim 
litigated,  and  the  judgment  provides  for 
interest  to  run  for  a  period  antecedent  to 
the  rendition  of  the  juagment,  or,  in  action 
ex  contractu,  according  to  the  terms  of  the 
contract  upon  which  the  action  is  based,  the 
interest  may  be  added  for  the  purpose  of  de- 
termining the  jurisdiction  of  the  United 
States  Supreme  Court.  District  of  Colum- 
bia V.  Gannon,  130  U.  S.  227,  9  Sun.  Ct. 
Rep.   508,  32:  922 

506.  The  Supreme  Court  has  jurisdiction 
of  an  appeal  from  a  decree  for  a  spe?ifled 
amount,  less  than  $2,000,  with  interest  from 
a  specified  date,  where  such  interest  to  the 
date  of  the  decree  brings  the  total  amount 
above  $2,000.  The  Patapsco  v.  Boyce  (The 
Patapsco)  12  Wall.  451,  20:  457 
Cited  in  New  York  Elev.  R.  Co.  v.  Fifth  Nat. 

Bank.  118  U.  S.  610,  30  L.  ed.  260,  7  Sup. 
Ct.  Rep.  23 — District  of  Columbia  v.  Gannan, 
130  U.  S.  228,  32  L.  ed.  922,  9  Sup.  Ct.  Rep. 
508— Keller  v.  Ashford.  133  U.  S.  617,  33 
L.  ed.  671.  10  Sup.  Ct.  Rep.  494 — Mnssa- 
chusetts  Ben.  Asso.  v.  Miles.  137  U.  S.  692, 
34  L.  ed.  836,  11  Sup.  Ct.  Rep.  234— Grif- 
fith V.  Baltimore  &  O.  R.  Co.  44  Fed.  585. 

507.  Where  interest  is  allowed  by  the  de- 
cree it  must  be  included  with  the  princi- 
pal, in  order  to  determine  what  the  sum  or 
value  in  dispute  was  at  the  time  of  the  ap- 
peal; and  if  with  such  interest  the  amount 
of  the  decree  is  over  $2,000,  this  court  has 
jurisdiction.  The  Rio  Grande  v.  Otis  (The 
Rio  Grande)  19  Wall.  178,  22:  60 
Cited  in  Gibson  v.  Shufeldt,  122  U.  S.  32.  30 

L.  ed.  1085,  7  Sup.  Ct.  Rep.  1066 — District 
•f  Columbia  v.  Gannon.  130  V.  8.  228.  32 
L.  ed.  022.  9  Sup.  Ct.  Rep.  508 — Massachu- 
setts Beu.  Asso.  V.  Miles,  137  U.  S.  602.  34 
L.  ed.  836.  11  Sup.  Ct.  Rep.  234 — Rymer  v. 
Hawkins,  18  W.  Va.  319. 

508.  On  writ  of  error  taken  by  defendant 
only,  plaintiff  cannot  defeat  the  jurisdiction 
of  the  appellate  court  on  the  ground  that 
the  inclusion  of  interest  in  the  judgment, 
which  was  necessary  to  make  the  case  re- 
viewable, was  error.  Baltimore  &  O.  R.  Co. 
V.  Griffith,  159  U.  S.  603,  16  Sup.  Ct.  Rep. 
105,  40: 274 

509.  Accrued  interest  legally  due  on  a 
claim  at  the  time  of  a  judgment  dismissing 
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the  case  is  to  be  included  in  determing  tlie 
amount  in  issue  for  the  purpose  of  jurisdic- 
tion on  writ  of  error.  Guthrie  Nat.  Bank 
V.  Guthrie,  173  U.  S.  528,  19  Sup.  Ct.  Rep. 
513,  43:  796 

510.  The  court  cannot  judicially  take  no- 
tice that  by  computation  it  may  possibly  be 
made  out,  as  matter  of  inference  from  the 
plaintiff's  declaration,  that  the  claim  may 
be  less  than  $1,000,  much  less  in  a  caso 
where  plaintiflf  might  be  allowed  interest  by 
a  jury  so  as  to  swell  the  claim  beyond  $1,- 
000.  Scott  V.  Lunt,  6  Pet.  349,  8:  423 
Cited   in   Olney    v.    The    Falcon,    17    How.    22. 

15  L.  ed.  43 — Interstate  Bldg.  &  L.  Asso. 
V.  Edgefield  Hotel  Co.  109  Fed.  693— Blum- 
enthal  ▼.  Lloyd,  18  Misc.  197,  41  N.  Y.  Supp. 
393. 

511.  The  sum  in  dispute  at  the  time  of 
the  rendition  of  the  judgment  or  decree  ap- 
pealed from,  including  any  interest  then 
accrued,  is  the  test  of  appellate  jurisdiction, 
although  the  verdict  is  for  a  less  sum.  Keller 
V.  Ashford,  133  U.  S.  610,  10  Sup.  Ct.  Rep. 
494,  33:  667 
Quebec  S.  Co.  v.  Merchant,  133  U.  S.  375, 

10  Sup.  Ct.  Rep.  397,  33:  656 

Diatingudahed  in  Washiogton  &  G.  R.  Co.  v. 
Harmon  (Washington  &  G.  R.  Co.  v.  Tob- 
riner)  147  U.  S.  589,  37  L.  cd.  291,  13  Sup. 
Ct.  Rep.  557. 

Cited  in  Massachusetts  Ben.  Asso.  v.  Miles, 
137  U.  S.  692,  34  L.  ed.  836,  11  Sup.  Ct. 
Rep.  234 — Griffith  v.  Baltimore  &  O.  R. 
Co.  44  Fed.  585 — Woodbury  v.  District  of 
Columbia,  19  D.  C.  171 — Gwens  v.  Veeder, 
9  N.   M.  407,  54   Pac.   879. 

512.  Upon  error,  the  matter  in  dispute  is 
fixed  by  the  amount  of  the  judgment  even 
though  the  judgment  includes  interest  which 
had  accrued  upon  the  verdict  at  the  time  of 
the  entry  of  the  judgment,  as  it  is  only  the 
interest  accruing  upon  the  judgment  itself 
which  must  be  excluded  in  determining  the 
amount  in  dispute.  New  York  Elev.  R.  Co. 
V.  Fifth  Nat.  Bank,  118  U.  S.  608,  7  Sup. 
Ct.  Rep.  23,  30:  259 
Cited  in  District  of  Columbia  v.  Gannon,   130 

U.  S.  228,  32  L.  ed.  922,  9  Sup.  Ct.  Rep. 
508 — Quebec  8.  S.  Co.  ▼.  Merchant.  133  U. 
S.  379.  33  L.  ed.  660.  10  Sup.  Ct.  Rep.  397 
—Keller  v.  Ashford,  133  U.  S.  618,  33  L. 
ed.  671,  10  Sup.  Ct.  Rep.  494 — Massa- 
chusetts Ben.  Asso.  v.  Miles,  137  U.  S.  092. 
34  L.  ed.  836,  11  Sup.  Ct.  Rep.  234— Grif 
flth  V.  Baltimore  &  O.  R.  Co.  44  Fed.  585 
— Decker  v,  Williams,  73  Fed.  311 — Wood- 
bury V.  District  of  Columbia,  8  Mackey,  172 
—Hale  V.  Grogan,  106  Ky.  815,  50  S.  W. 
257. 

513.  Where  judgment  was  not  entered  for 
a  definite  sum,  but  generally  in  favor  of 
plaintiflf  on  the  verdict,  and  the  verdict  was 
rendered  thirteen  days  before  judgment,  and 
the  amount  actually  due,  at  the  date  of  the 
judgment,  upon  the  verdict,  and  interest 
thereon  to  that  time,  was  over  $5,000,  the 
Supreme  Court  of  the  United  States  has  ju- 
risdiction of  the  case,  where  the  state  law 
allows  interest  on  the  verdict  to  be  includ- 
ed in  the  judgment.  Massachusetts  Benefit 
Asso.  V.  Miles,  137  U.  S.  689,  11  Sup.  C^ 
Rep.  234,  34:  $34 


514.  In  an  action  for  personal  injurieSy  il, 
by  the  judgment  of  afnrmanee  in  the  su- 
preme court  of  the  District  of  Columbia, 
interest  is  directed  to  be  added  to  the  judg- 
ment at  special  term,  the  interest  wi.I  be 
part  of  the  jurisdictional  amount;  but 
where,  in  such  action,  the  judgment  is  af- 
firmed in  general  term,  with  costs,  but  not 
with  interest,  interest  will  not  be  added  to 
the  judgment  for  the  purpose  of  giving  the 
Supreme  Ck)urt  of  the  United  States  juris- 
diction. District  of  Columbia  v.  Gannon, 
130  U.  S.  227,  9  Sup.  Ct.  Rep.  508,  32:  922 
Cited   in   Keller   ▼.    Ashford,    133   U.    8.    618, 

33  L.  ed.  671,  10  Sup.  Ct.  Rep.  404^Mas8a- 
chusetta  Ben.  Asso.  v.  Miles,  137  U.  8.  692. 

34  L.  ed.  836,  11  Sup.  Ct.  Rep.  234 — Wash- 
ington &  G.  R.  Co.  V.  Harmon  (Washington 
&  G.  R.  Co.  V.  Tobriner)  147  U.  8.  589,  37 
L.  ed.  291,  18  Sup.  Ct.  Rep.  557 — South 
Carolina  v.  Seymour  (United  States  ex  rcl. 
South  Carolina  v.  Seymour)  153  U.  S.  359, 
38  L.  ed.  745,  14  Sup.  Ct.  Rep.  871— Wood 
bury  V.  District  of  Columbia.  8  Mackey,  173 
— Open  Shaw  v.  Utah  &  N.  R.  Co.  6  Utah,  269, 
21  Pac.  999. 

515.  Where  the  amount  claimed  in  a 
pleading  is  not  sufficient  to  give  the  court 
jurisdiction,  although,  with  proper  interest 
to  the  trial  added,  the  amount  would  be 
sufficient,  the  court  has  no  jurisdiction. 
The  practice  of  the  circuit  court,  by  which 
interest  is  to  be  added  to  the  damages,  will 
not  remedy  the  defect  so  as  to  g^ve  juris- 
diction.    Udall   V.  The  Ohio,   17   How.    17, 

15:  42 

516.  There  is  no  such  matter  in  dispute 
exceeding  the  sum  or  value  of  "$2,000,  ex- 
clusive of  costs,"  as  will  sustain  appellate 
jurisdiction  in  the  Supreme  Court,  where 
the  libel  is  "for  $1,800  and  upwards,"  al- 
though interest,  if  computed  up  to  the  time 
of  the  trial  and  added  to  the  claim,  would 
make  the  amount  more  than  $2,000.  The 
interest,  not  being  specifically  claimed,  can- 
not be  computed,  it  being  considered  a  part 
of  the  damages  and  merged  in  that  claim, 
rather  than  being  estimated  separatelv. 
Olney  v.  The  Falcon,  17  How.  19,  15:  43 
Cited   In    Merrill   v.   Petty,    16   Wall.   345,    21 

L.   ed.    500. 

Interest  on  Judgment. 

Effect  of  Appeal  on  Proceedings  Below, 

see  infra,  2764-2774. 
See  also  supra,  512;  infra,  521,  622. 

517.  The  amount  in  controversy,  deter- 
mining the  right  of  a  defendant  to  appeal, 
is  determined  by  the  sum  in  controversy  at 
the  time  of  judgment,  and  not  by  a  subse- 
quent addition  of  interest.  Knapp  v.  Bank.s, 
2  How.  73,  11:184 
Cited  in  Walker  v.  United  States,  4  Wall,  165. 

18  L.  ed.  319— Merrill  v.  Pettf,  16  Wall.  345. 
21  L.  ed.  500-^Wcstern  U.  Telep.  Co.  v. 
Rogers,  03  TT.  S.  507,  23  L.  fd.  078— Thomp- 
son V.  Butler,  05  ir.  S,  695,  24  L.  ed.  541 — 
Hilton  V.  Dickinson.  108  IT.  S.  172,  27  L. 
ed.  690,  2  Sup.  Tt.  Rep.  424— Henderson  v. 
Wadsworth,  115  IT.  S.  277.  29  L.  ed.  379, 
6  Sup.  rt.  Rpp.  140 — New  York  Elev.  R.  Co. 
V.  Fifth  Nat.  Bank,  118  U.  8.  610,  30  L. 
ed.  260.  7  Sup.  Ct.  Rep.  23— District  of 
Columbia  V,  Gannon,   130  U.   S.  228,  32  L. 
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ed.  922.  9  Sop.  Ct.  Rep.  508— United  States 
?.  Watkinds,  7  Sawy.  90,  6  Fed.  157 — Decker 
f.  Williams,  73  Ked.  311— Dnsbiell  y.  Sllng- 
eriand,  60  Cal.  661 — Cincinnati.  I.  St.  I.. 
k  C.  R.  Co.  V.  Grames,  135  Ind.  45.  33 
N.  B.  896— Hale  y.  Grogan,  106  Ky.  315. 
50  S.  W.  257— State  ex  rel.  Orleans  R.  Co. 
r.  Lazarus,  34  La.  Ann.  865 — State  ex  rel. 
Be\e  T.  St.  Fouls  Ct.  of  Appeals,  87  Mo. 
572— Caldwell  ▼.  Helntz,  59  Oliio  St.  339,  52 
N.  E  832— McCrowell  ▼.  Bursou,  79  Va.  209 
—Marion  Mach.  Works  ▼.  Craig,  18  W.  Va. 
563. 

518.  Interest  on  the  amount  of  a  judg- 
ment, which  18  added  thereto  in  a  judgment 
of  affirmance  by  the  supreme  court  of  a  ter- 
ritory, is  to  be  included  in  the  amount 
which  determines  the  jurisdiction  of  the 
I'nited  States  Supreme  Court.  Benson  Min. 
k  Smelting  Co.  v.  Alta  Min.  &,  Smelting  Co. 
145  U.  S-  428,  12  Sup.  Ct  Rep.  877, 

36:  762 
Zeekendorf  v.    Johnson,    123    U.    S.    617,    8 
^up.  a.  Rep.  261,  31:277 

CUrd  io  District  of  Columbia  y.  Gannon,  130 
U  S.  228,  32  L.  ed.  922,  9  Sup.  Ct.  Rep. 
5(^8— Keller  ▼.  Ashford.  133  U.  S.  618.  33 
L  ed  671.  10  Sup.  Ct.  Rep.  494 — Massa- 
rhuaetts  Ben.  Asso.  v.  Miles,  137  U.  S.  692, 
M  L.  ed.  836,  11  Sup.  Ct.  Rep.  234 — Benson 
Mm  Smelting  Co.  t.  Alta  Min.  Smelting  Co. 
145  r.  S.  429,  36  Li.  ed.  763,  12  Sup.  Ct. 
B«p.  877. 

CosU. 

See  also  supra,  333,  337;  infra,  627. 

519.  This  court  has  no  jurisdiction  of  a 
»rit  of  error  from  a  judgment  for  the  sura 
«f  $5,000  with  costs.  First  Nat.  Bank  v. 
R^^iick,  no  U.  S.  224,  3  Sup.  Ct.  Rep.  640. 

28:  124 
.Alabama  Gold  L.  Ins.  Co.  v.  Nichols,  109  U. 
'^.  232,  3  Sup.  a.  Rep.  120,  27:  915 

i'lteH  in  First  Nat.  Bank  v.  Redick.  110  U.  S. 
*.^4,  28  L.  ed.  124,  3  Sup.  Ct.  Rep.  640— 
Henderson  v.  Wadsworth,  115  U  S.  276.  29 
L  «L  379,  6  Sup.  Ct.  Rep.  140— Pacific 
l^)«tal  Teleg.  Cable  Co.  v.  O'Connor,  128 
y.  S  395.  32  L.  ed.  488,  9  Sup.  Ct.  Rep. 
112— Robootelll  ▼.  New  York,  N.  H.  &  H.  R. 
To.  34  Fed  .•j07— Robostelll  v.  New  York, 
N  n.  ft  H.  R.  Co.  34  Fed.  721— Nussbauro 
V  Nortbem  Ins.  Co.  40  Fed.  337 — Ex  parte 
Sweeny.  126  Ind.  589,  27  N.  E.  127. 

520.  The  amount  of  the  judgment  in  the 
arcuit  court  exclusive  of  costs  is  the 
amount  in  dispute  for  the  purpose  of  de- 
termining whether  the  United  States  Su- 
preme Court  has  jurisdiction,  where  the  ap- 
P«I  is  taken  by  the  defendant  in  the  orig- 
inal action.    Merrill  v.  Petty,  16  Wall    338, 

21 :  499 
Ctt€4  io  Thompson  y.  Butler.  95  V  S.  095.  24 
I  ed.  541 — Hilton  ▼  Dickinson,  108  U  S. 
173.  27  L.  ed.  690,  2  Sup.  Ct.  Rep  424— 
Henderson  v.  Wadsworth.  115  U.  S.  276, 
29  L.  ed.  379,  6  Sup.  Ct.  Rep.  140— Avery 
▼  Wanata,  44  Fed.  361.  note.  Fed.  Cas.  No. 
«77— Petty  ▼.  Merrill,  12  Blatrhf.  13.  Ked. 
ras.  No.  11,051— Decker  ▼.  Williiims.  73 
P'*d.  311— Johnson  v.  Tully.  2  Ariz.  225, 
12  Pac.  567— Dash  iell  ▼.  Slingerland.  60 
fal.  662 — Richmond  ▼.  Brummie,  52  Kan. 
248,  34   Pac.   783. 

&21.  Id     determining     the     jurisdictional 
•UB  or  amount,  neither  interest  on  the  judg* 
U.  S.  Dig.— 15 


ment  nor  costs  of  suit  can  enter  into  the 
computation.  Walker  v.  United  States,  4 
Wall.  163,  18:  319 

Baltimore  &  P.  R.  Co.  v.  Trook,  100  U.  S. 
112,  25:  571 

Western  U.  Teleg.  Co.  v.  Rogers,  93  U.  S. 
565,  23: 977 

Cited  in  Western  U.  Teleg.  Co.  ▼.  Rogers,  93 
U.  S.  567.  23  L.  ed.  978— New  York  Elev. 
R.  Co.  V  Fifth  Nat.  Bank.  118  U.  S  610, 
30  L.  ed.  260,  7  Sup.  Ct  Rep.  23— District 
of  Columbia  v  Gannon,  130  U.  S.  228.  32 
L.  ed.  922.  9  Sup.  Ct.  Rep.  508 — Keller  ▼. 
Ashford,  133  U  S.  618,  33  L.  ed.  671.  10 
Sup.  Ct.  Rep.  494 — Washington  &  G.  R.  Co. 
V.  Harmon  (Washington  &  G.  R.  Co.  v.  Tob- 
riner)  147  U  S.  589.  .37  L.  ed.  291,  13  Sup. 
Ct.  Rep.  557— Moore  ▼.  Edgefield,  32  Fed. 
500— United  States  v.  Shaw,  3  L.R.A.  233. 
39  Fed.  434— Decker  v.  Williams,  73  Fed. 
311 — Withers  v.  Hopkins  Place  Sav.  Bank. 
10*  Ga.  94,  30  S.  B  766— Keisor  v.  Cox, 
116  111.  28.  4  N.  B.  384— Ex  parte  Sweeney, 
126  Ind.  589,  27  N.  B.  127— Cincinnati.  I. 
St.  L.  &  C.  R.  Co.  V.  Grames.  135  Ind.  45, 
.S3  N.  E.  896 — Richmond  v.  Brummie,  52 
Kan.  248,  34  Pac.  783 — Wells  ▼.  Clarkson,  2 
Mont.  381. 

522.  In  cases  brought  to  the  Supreme 
Court  of  the  United  States  on  writ  of  error 
for  the  re-examination  of  judgments  in  af- 
firmance in  the  supreme  court  of  the  District 
of  Columbia  for  the  purpose  of  determining 
the  jurisdiction  of  the  appellate  court,  the 
value  of  the  matter  in  dispute  is  determined 
by  the  judgment  affirmed,  without  adding 
interest  or  costs.  District  of  Columbia  v. 
Gannon,  130  U.  S.  227,  9  Sup.  Ct.  Rep.  508, 

32:  922 


f.  Uniting  Interests  of  Several  Parties. 

(1)  In  Qeneral. 

In  Proceeding  to  Remove  Cause  to  Federal 
Court,  see  Removal  of  Causes,  253,  254. 
See  also  supra,  499. 

523.  Where  the  claim  of  one  appellant  is 
for  less  than  $5,000,  the  appeal  will  be  dis- 
missed as  to  him,  although  the  claim  of  an- 
other appellant  is  enough  to  give  the  court 
jurisdiction  on  the  appeal  as  to  him.  George 
T.  Smith  Middlings  Purifier  Co.  v.  McGroar- 
ty,  136  U.  S.  237,  10  Sup.  Ct.  Rep.   1017, 

34:  346 

524.  An  appeal  from  a  decree  adjudging 
separate  sums  to  various  appellees  will  be 
dismissed  as  to  any  appellee  in  whose  favor 
the  decree  is  for  less  than  $5,000.  Stewart 
V.  Dunham,  115  U.  S.  61.  5  Sup.  Ct.  Rep. 
1163,  29:  329 
Cited   in   Putney   v.   Whltmire,   66   Fed.    387— 

Busey    v.    Smith,    67    Fed.    16 — Smlthsoo    v 
Hubbell.  81  Fed.  594 — Stan  wood  v.  Wisbard, 
134  Fed.  961. 

525.  When  distinct  causes  of  action  in 
favor  of  distinct  parties  are  united  in  one 
suit,  and  distinct  judgments  are  rendered 
for  or  against  the  several  parties,  their  judg- 
ments cannot  be  joined  to  give  the  Supremo 
Court  jurisdiction.    Hawley  v.  United  States 
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(Hawley  v.  Fairbanks)  108  U.  S.  543,  2  Sup. 
Ct.  Rep.  846,  27:  820 

Adams  v.  Crittenden,  106  U.  S.  576,  1  Sup. 

a.  Rep.  92,  27:99 

Stewart  v.  Dunham,  115  U.  S.  61,  5  Sup.  Ct. 

,  Rep.  1163,  29:  329 

Re  Phoenix  Ins.  Co.  117  U.  S.  367,  6  Sup.  Ct. 

Rep.  772,  29:  923 

Coughlan  v.  District  of  Columbia,  106  U.  S. 

7,  1  Sup.  Ct.  Rep.  37,  27:  74 

Lynch  v.  Bailey,  110  U.  S.  400,  4  Sup.  Ct. 

Rep.  27,  28:  190 

Tupper  V.  Wise,  110  U.  S.  398,  4  Sup.  Ct. 

Rep.  26,  28:  189 

Farmers'  Loan  &  T.  Co.  v.  Waterman,  106  U. 

S.  265,  1  Sup.  Ct.  Rep.  131,  27:  115 

Schwed  V.  Smith,  106  U.  S.  188,  1  Sup.  Ct. 

Rep.  221,  27:  156 

Distinffui9hed   in    Friend   v.    Wise,    111    U.    S. 

798,    28    L.   ed.    002,    4    Sup.    Ct.    Rep.    695. 

Cited  in  Elgin  ▼.  Marshall,  106  U.  8.  582, 
27  L.  ed.  250,  1  Sup.  Ct.  Rep.  484 — Hawley 
V.  Fairbanks,  108  U.  S.  548,  27  1^.  ed.  822, 
2  Sup.  Ct.  Rep.  846 — Tupper  ▼.  Wise,  110 
XT.  S.  399,  28  L.  ed.  190,  4  Sup.  Ct.  Itep. 
26 — Davies  v.  Corbln,  112  U.  S.  40,  28 
L.  ed.  629,  5  Sup.  Ct.  Rep.  4 — Fourth  Nat. 
Bank  y.  Stout,  113  U.  S.  686,  28  L.  ed.  1152, 
5  Sup.  Ct.  Rep.  695 — Stewart  y.  Dunham, 
115  U.  S.  65,  29  L.  ed.  331,  5  Sup.  Ct.  Rep. 
1163 — Henderson  y.  Wadsworth,  115  U.  S. 
276,  29  L.  ed.  379,  6  Sup.  Ct.  Rep.  140— 
Hassan  y.  Wilcox,  115  U.  S.  509,  20  L.  ed. 
504,  6  Sup.  Ct.  Rep.  189 — Ex  parte  Phoenix 
Ins.  Co.  117  U.  S.  669,  29  L.  ed.  924,  6  Sup. 
Ct.  Rep.  772— Gibson  y.  Shufeldt,  122  U.  S. 
36,  30  L.  ed.  1087.  7  Sup.  Ct.  Rep.  1066 — 
.Jewell  Y.  Kniffht,  123  U.  S.  432.  31  L.  ed. 
192,  8  Sup.  Ct.  Rep.  193 — George  T.  Smith 
Middlings  Purifier  Co.  y.  McGroarty,  136 
U.  S.  2.39,  34  L.  ed.  348,  10  Sup.  Ct.  Rep. 
1017— Clay  y.  Field.  138  U.  8.  470.  34  L. 
ed.  1049.  11  Sup.  Ct.  Rep.  419 — Walter  ▼. 
Northeastern  R.  Co.  147  U.  S.  873,  37  L.  ed. 
208,  13  Sup.  Ct.  Rep.  348 — DaYis  y. 
Schwartz,  155  U.  S.  647,  39  L.  ed.  296, 
15  Sup.  Ct.  Rep.  237 — Hardin  y.  Cass 
County,  42  Fed.  656 — Hartford  F.  Ins.  Co. 
Y.  Bonner  Mercantile  Co.  11  L.R.A.  628. 
44  Fed.  157— Sioux  Falls  Nat.  Rank  y. 
Swenson,  48  Fed.  624 — Putney  y.  Whitmire, 
66  Fed.  387 — Busey  y.  Smith,  67  Fed.  16 — 
dmithson  y.  Hubbell,  81  Fed.  594 — Wheless 
Y.  St.  Louis,  96  Fed.  867 — Washington 
County  Y.  Williams,  49  C.  C.  A.  63,S,  111 
Fed.  813 — Jones  y.  Mutual  Fidelity  Co.  123 
Fed.  513 — Wisconsin  C.  R.  Co.  y.  Phoenix 
Ins.  Co.  123  Fed.  990 — Jacobs  y.  Mexican 
Sugar  Co.  130  Fed.  691 — Williams  y.  Clark, 
93  Va.  691,  25  S.  E.  101.3 — Garneau  y.  Port 
Blakely  Mill  Co.  20  Wash.  99,  54  Pac.  771 
— Fleshman  v.  Fleshman,  84  W.  Va.  350, 
12  S.  B.  713 — Feely  v.  Bryan,  65  W.  Va. 
691,  47  S.  E.  307. 

526.  Distinct  decrees  against  distinct  par- 
ties on  distinct  causes  of  action,  or  on  a 
single  cause  of  action  in  which  there  are 
distinct  liabilities,  cannot  be  joined  to  give 
the  Supreme  Court  of  the  United  States 
jurisdiction  on  appeal.  Wheeler  v.  Cloyd, 
134  U.  S.  537,  10  Sup.  a.  Rep.  601, 

33:  1008 
Gibson  v.  Shufeldt,  122  U.  S.  27,  7  Sup.  Ct. 

Rep.  1066.  30:  1083 

Walter  v.   Northeastern   R.   Co.   147   U.   S. 

370,  13  Sup.  Ct.  Rep.  348,  37:  205 

Cited  in  McMurray  y.  Moran,   134  U.   S.   160, 


33  L.  ed.  818,  10  Snp.  Ct.  Rep.  427 — Wheeler 
Y.    Cloyd,    134    U.    S.    547,    33    L.   ed.    1012, 

10  Sup.  Ct.  Rep.  601 — Clay  y.  Field.  138 
U.  S.  479,  34  L.  ed.  1049.  11  Sup.  Ct.  Hep. 
419— Northern  P.  R.  Co.  y.  Walker,  148 
U.  S.  392.  37  L.  ed.  495,  18  Sup.  Ct.  Rep. 
650— White  Y.  EYVing,  159  U.  S.  40.  40 
L.  ed.  68,  16  Sup.  Ct.  Rep.  1018 — Colston 
Y.  Southern  Home  Bldg.  &  L.  Asso.  99  Fed. 
307. 

527.  When  two  persons  are  sued  or  two 
parcels  of  property  are  sought  to  be  le- 
covered  or  charged  by  one  person  or  one 
suit,  the  test  is  whether  defendant's  alleged 
liability  to  the  plaintiff,  or  the  claim  of  the 
property,  is  joint  or  several.  Gibson  ▼. 
Shufeldt,  122  U.  S.  27,  7  Sup.  Ct.  Rep.  1066, 

30:  1083 
Cited  in  Vlcksburg,  S.  &  P.  R.  Co.  y.  Smith, 
135  U.  S.  200,  34  L.  ed.  96,  10  Sup.  Ct. 
Rep.  728 — Walter  y.  Northeastern  R.  Co. 
147  U.  8.  878,  37  L.  ed.  208,  13  Snp.  Ct. 
Rep.  841. 

528.  In  a  suit  in  ecjuity  against  two  per- 
sons in  which  there  is  no  joint  obligation, 
and  there  cannot  be  a  recovery  against 
either  of  them  separately  for  more  than 
$2,500,  this  court  has  no  jurisdiction.  Bal- 
lard Pav.  Co.  T.  Mulford,  100  U.  S.  147, 

25:  591 
Cited  in  Chatfleld  y.  Boyle,  105  U.  8.  233,  26 
L.  ed.  945 — Russell  y.  Stansell,  105  U.  8. 
804,  26  L.  ed.  990 — Bx  parte  Baltimore  &  O. 
R.  Co.  106  U.  S.  6.  27  L.  ed.  78,  1  Sup.  Ct. 
Rep.  35 — Henderson  y.  Wadsworth,  116  17. 
S.  276,  29  L.  ed.  879,  6  Sup.  Ct.  Rep.  140 
—Gibson  Y.  Shufeldt,  122  U.  S.  37.  30  U 
ed.  1087,  7  Sup.  Ct.  Rep.  1066 — Walter  v. 
Northeastern  R.  Co.  147  U.  S.  378,  37  L.  ed. 
208,  13  Sup.  Ct.  Rep.  848 — Sioux  Falls 
Nat.  Bank  y.  Sweoson,  48  Fed.  624 — Wheless 
V.  St.  Louis,  96  Fed.  867 — Guarantee  Trust 
&  S.  D.  Co.  Y.  BuddlnRton,  23  Fla.  518, 
2  So.  885— Farwell  Y.  Becker,  129  111.  269. 
6  L.R.A.  402,  16  Am.  St.  Ren.  267,  21  N.  E. 
792— DaYls  y.  Upham.  191  111.  374.  61 
N.  B.  76— M.  Pugh  Co.  y.  Wallace.  198  III. 
427,  64  N.  B.  1005 — Chapman  y.  Banker  ft 
Tradesman  Pnb.  Co.  128  Mass.  480. 

529.  Where  the  contest  in  the  court  below 
was  between  two,  as  to  $1,411.44,  and  the 
court  divided  it  between  them,  giving  to  one 
$682.29  and  to  the  other  $729.15,  and  the 
latter  alone  appeals,  the  matter  in  dispute  is 
only  $682.29,  and  this  court  has  no  juris- 
diction.  Keogh  v.  Orient  F.  Ins.  Co.  154  U. 
S.  639  Appx.  and  14  Sup.  Ct.  Rep.  1181, 

24:6!i0 

530.  Neither  codefendants   nor   complain- 
ants can  unite  their  separate  and  distinct 
interests  for  the  purpose  of  making  up  the 
amount  necessary  to  give  the  Supreme  Court 
jurisdiction  upon  writ  of  error  or  appeal. 
Henderson  v.  Wadsworth,  115  U.  S.  264,  6 
Sup.   Ct.   Rep.    140,  29:  377 
Cited  In  New  York  EleY.  R.  Co.  y.  Fifth  Nat- 
Bank,  118  U.  S.  609,  30  L.  ed.  260,  7  Snp. 
Ct.  Rep.  23 — Gibson  y.   Sbufeldt.   122  U.   8. 
36.  30  L.  ed.   1087,  7  Sup.   Ct.  Rep.  1066 — 
Clay  Y.  Field,  138  U.  S.  479.  34  L.  ed.  1049, 

11  Sup.  Ct.  Rep.  419 — Walter  v.  Northeast- 
ern R.  Co.  147  U.  S.  874.  37  L.  ed.  208,  18 
Sup.  Ct.  Rep.  348 — Chamberlln  v.  Brownins, 
177  U.  S.  608.  44  L.  ed.  908.  20  Sup.  Ct. 
Rep.    820 — Busey    v.    Smith,    67    Fed.    16— 
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Decker  t.  Williams.  73  Fed.  311 — Wheless 
T.  8t,  Loals,  96  Fed.  867 — Feely  ▼.  Bryan, 
55  W.  Va.  590.  47   S.  B.  307. 

531.  An  apf>ellant  cannot  unite  the  sepa- 
rate interests  of  appellees,  to  make  up  the 
jurisdictional  amount  exceeding  $5,000,  for 
the  purpose  of  an  appeal  from  the  District 
of  Columbia,  if  the  appellees  could  not  have 
done  so  in  case  of  recovery  against  them. 
Charoberlin  v.  Browning,  177  U.  S.  605.  20 
Sup.  Ct.  Rep.  820,  44:  906 

532.  Where  there  are  two  hundred  and  six 
roiiiplainants  suing  jointly,  and  the  decree  is 
a  single  one  in  favor  of  all  and  in  denial 
of  the  right  claimed  by  defendant,  which  is 
of  greater  value  than  the  sum  which  is  the 
limit  below  which  an  appeal  to  this  court 
is  not  allowable,  this  court  has  jurisdiction 
u  to  amount.  Washington  Market  v.  HofT- 
man,  101  U.  S.  112,  25:782 
DutinguUhed  In    Ex   parte  Baltimore  ft  O.   R. 

Co  106  U.  S.  6,  27  L.  ed.  78,  1  Sup.  Ct.  Rep. 
35— Oswald  V.  Morris,  92  Kj.  53,  17  S.  W. 
1«7. 

died  in  Estes  t.  Gnnter,  121  IT.  S.  185.  30 
L.  ed.  885,  7  Sup.  Ct.  Rep.  854 — Gibson 
T.  Sbufeldt,  122  U.  S.  84,  80  L.  ed.  1086, 
7  Sop.  Ct.  Rep.  1006 — Clay  ▼.  Field,  138 
U.  S.  480,  34  L.  ed.  1050,  11  Sup.  Ct.  Rep. 
419— Texas  ft  P.  R.  Co.  v.  Gentry,  163  U.  S. 
362.  41  L.  ed.  191,  16  Sup.  Ct.  Rep.  1104— 
Herbert  v.  Rafucy,  54  Fed.  262 — Baltimore 
T.  Postal  Teleg.  Cable  Co.  62  Fed.  502 — 
Home  Ins.  Co.  v.  Nobles,  63  Fed.  642 — 
Wheless  v.  St.  Louis,  96  Fed.  867 — Hagge 
T.  Kansas  City  S.  R.  Co.  104  Fed.  393 — 
Johnston  ▼.  Pittsburg,  106  Fed.  754 — Ot- 
tamwa  v.  City  Water  Supply  Co.  59  L.R.A. 
611,  56  C.  C.  A.  222,  119  Fed.  318— Gart- 
side  T.  Gartstde,  42  Mo.  App.  515 — Flesb- 
ffltn  ▼.  Fleshman,  34  W.  Va.  351,  12  S.  B. 
713. 

533.  The  right  of  appeal  as  affected  by 
ny  joinder  of  interests  is  mutual,  because 
the  matter  in  dispute  between  the  parties  is 
that  which  is  asserted  on  the  one  side  and 
denied  on  the  other.  Gibson  v.  Shufeldt,  122 
U.  8.  27,  7  Sup.  Ct.  Rep.  1066,         30:  1083 

534.  Where  the  appeal  is  from  a  decree 
raffirient  in  amount  to  give  this  court  juris- 
dirtion,  a  cross  appeal  will  not  be  dis- 
missed, although  it  is  from  a  decree  award- 
ing against  the  defendants  below  less  than 
that  amount,  as  the  appeal  opened  the  whole 
eontroversy  in  this  court.  Walsh  v.  Mayer, 
111  U.  S.  31,  4  Sup.  Ct.  Rep.  260,    28:  338 

535.  Where  the  amount  of  bonds  at  par 
tlw,  held  by  any  one  of  the  respective 
Appellants  owning  them,  is  not  sufficient  to 
pve  jurisdiction  to  review  the  decree  below 
"9  far  as  it  affects  him,  the  appeal  will  be 
dismissed  as  to  him.  McMurray  v.  Moran. 
134  U.  S.  150,  10  Sup.  a.  Rep.  427.  33:  814 
Cited  in  Wheeler  v.  Cloyd,  134  U.   S.  547,  33 

L.  ed.   1012.   10   Sup.   Ct   Rep.   601. 

536.  In  ao  aetion  for  taxpayers  in  behalf 
of  themselves  and  all  other  taxpayers  of  a 
^^nty,  against  certain  county  officers  and 
holders  of  the  county  bonds,  in  which  the 
fflain  question  at  issue  was  the  validity  of 
the  bonds,  the  amount  thereof  far  exceeding 
95,000,  the  Supreme  Court  of   the  United 


States  has  jurisdiction.  The  rule  applicable 
to  plaintiffs  each  claiming  under  a  separate 
and  distinct  right  is  not  applicable.  Brown 
V.  Trousdale,  138  U.  6.  389,  11  Sup.  Ct. 
Rep.  308,  34:  987 

537.  The  liability,  for  $5,000,  of  each  of 
several  subscribers  to  stock  of  a  corpora- 
tion, cannot  give  jurisdiction  on  appeal  to 
the  Supreme  Court  of  the  United  States 
from  a  territorial  court,  although  they  con- 
tend that  their  subscriptions  were  paid 
with  joint  property.  Wilson  v.  Kiesel,  164 
U.  S.  248,  17  Sup.  Ct.  Rep.  124,        41 :  422 

Claims    against   fund    for    distribution 
generally. 

538.  Where  one  of  several  creditors  in- 
terested in  a  fund  appeals,  the  value  of  his 
share  in  such  fund  is  the  amount  in  dispute, 
and  determines  the  jurisdiction.  Terry  v. 
Bank  of  Commerce  (Terry  v.  Hatch)  93  U. 
S.  44,  23:  796 
Cited  In  Chatfleld  v.  Boyle,  105  U.  S.  233.  26 

L.  ed.  045— Rich  v.  Bray,  2  L.R.A.  227.  37 
Fed.  276 — Sklrving  v.  National  L.  Ins.  Co. 
8  C.  C.  A.  244,  19  U.  8.  App.  442,  59  Fed. 
745. 

539.  On  appeal  from  a  decree  of  distri- 
bution of  an  estate,  if  the  share  which  each 
distributee  would  receive  is  less  than  the 
amount  necessary  to  give  jurisdiction,  the 
appeal  cannot  be  sus^ined.  Chapman  v. 
Handley,  151  U.  S.  443,  14  Sup.  Ct.  Rep. 
386,  38: 227 
Cited  in  Davis  v.  Schwartz,  165  U.  S.  647,  39 

L.  ed.  296.  15  Sup.  Ct.  Rep.  237 — Wilson 
V.  Kiesel,  164  U.  S.  251,  41  L.  ed.  423,  17 
Sup.  Ct.  Rep.  124 — Fntney  v.  Wbitmire,  66 
Fed.   387. 

540.  Where  the  two  appellees,  complain- 
ants below,  claim  to  be  the  owners  each  of 
one  eighth  of  the  property  to  be  divided, 
which  is  worth  only  $10,000,  which  has  been 
adjudged  to  the  appellees,  the  matter  in  dis- 
pute is  less  than  $5,000,  and  this  court  is 
without  jurisdiction.  Green  v.  Fisk,  154  U. 
S.  668,  Appx.  and  14  Sup.  Ct.  Rep.  1193, 

26:486 

541.  When  property  or  money  is  claimed 
by  several  persons  suing  together,  the  test 
as  to  their  right  to  unite  their  claims  to 
make  an  amount  sufficient  to  authorize  an 
appeal  is  whether  they  claim  it  under  on^ 
common  right,  the  adverse  party  having  no 
interest  in  its  apportionment  or  distribu- 
tion among  them,  or  claim  it  under  separate 
and  distinct  rights,  each  of  which  is  con- 
tested by  the  adverse  party.  Gibson  v. 
Shufeldt,  122  U.  S.  27,  7  Sup.  Ct.  Rep.  1066, 

30:  1083 
Distinguished   Id    United    States   v.   TraDS-Mls- 
sourl    Freight   Asso.    166    U-    S.    311,    41    L. 
ed.  1017,   17  Sup.  Ct.  Rep.  540. 

Cited  In  Jewell  v.  Knigbt,  123  U.  8.  432,  31 
L.  ed.  102.  8  Sup.  Ct.  Rep.  193 — The  Alaska 
(Metcalfe  v.  The  Alaska)  130  IT.  S.  208.  32 
L.  ed.  925,  9  Sup.  Ct.  Rep.  461 — Smith  Mid- 
dlings Purlfler  Co.  v.  McGroarty.  136  U.  S. 
239.  34  L.  ed.  348,  10  Sup.  Ct.  Rep.  1017— 
HBDdley  v.  Stutz,  137  U.  S.  370.  34  L.  ed.  708. 
11  Sup.  Ct.  Rep.  117 — Henderson  v.  Carbon- 
dale  Coal  Co.  140  U.  S.  32.  35  L.  ed.  335, 
11  Sup.  Ct.  Rep.  691 — Chapman  v.  Handley. 
151   U.   S.  446,  38   L.  ed.  228,   14   Sap.   Ct 
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Rep.  38ft— Davis  ▼.  Schwartz,  155  U.  S.  647. 
.S9  U  ed.  296,  IB  Sup.  Ct.  Kep.  2a7— Texas 
ft  P.  R.  Co.  ▼.  Gentry.  163  U.  S.  363,  41  L. 
ed.  191,  16  Sup.  Ct.  Rep.  1104— Ogden  City 
V.  ArmstroDS,  168  t.  8.  232,  42  L.  ed.  45<). 
18  Sup.  Ct.  Rep.  98 — Chamberlln  v.  Brown- 
ing. 177  U.  S.  608,  44  L.  ed.  908,  20  Sup.  Ct. 
Rep.  820 — Sioux  Falls  Nat.  Bank  v.  Swen- 
Bon.  48  Fed.  625— Holt  ▼.  Bergevln.  60  Fed. 
2 — Busey  v.  Smith,  67  Fed.  16 — Unehan 
Railway  Transfer  Co.  y.  Pendergrass,  16  C. 
C.  A.  585.  36  U.  8,  App.  48,  70  Fed.  2 
— Smithson  y.  Hubbell,  81  Fed.  594— Nation- 
al Bank  v.  Allen.  33  C.  C.  A.  180,  61  U. 
S  App.  102.  90  Fed.  556— Wheless  v.  St. 
Louis,  96  Fed.  866 — Stemmler  v.  McNeill, 
102  Fed.  661 — Hagge  v.  Kansas  City  South- 
ern R.  Co.  104  Fed.  393 — Oswald  v.  Mor- 
ris, 92  Ky.  54,  17  S.  W.  167— Garneau  v. 
Port  Blakely  Mill  Co.  20  Wash.  100,  54  Pac. 
771. 

Attachment  or  judgment  creditors  gen- 
erally. 

542.  The  separate  and  distinct  claims  of 
attachment  creditors  cannot  be  united  for 
the  purpose  of  making  the  jurisdictional 
amount  on  appeal  from  a  judgment  denying 
an  injunction  to  prevent  the  enforcement 
of  their  claims  against  real  estate,  where 
they  do  not  jointly  assert  their  claims  or 
claim  under  a  common  right.  Chamberlin 
V.  Browning,  177  U.  S.  605,  20  Sup.  Ct.  Rep. 
820,  44:  906 
Cited    in    People's    Nat.    Bank    ▼.    Satrille.    201 

U.  8.  641,  50  h.  ed.  901.  26  Sup.  Ct.  Rep. 
760— Eaton  v.  Hoge,  72  C.  C.  A.  76,  141 
Fed.  60 — Feeley  v.  Bryan,  53  W.  Va.  592, 
47  8.  B.  307. 

543.  Where  a  bill  filed  by  a  preferred 
creditor  for  an  amount  more  than  $5,000, 
under  an  assignment,  to  enjoin  a  sale  of 
the  property  by  attaching  creditors  and  to 
establish  the  assignment  with  its  prefer- 
ences, is  dismissed,  the  distribution  of  the 
assigned  property  among  those  claiming 
under  the  assignment  not  being  in  ques- 
tion, an  appeal  may  be  had  if  the  property 
involved  in  the  assignment  exceeds  $5,000 
in  value,  although  the  amount  of  the  claim 
of  the  nttachinpf  creditors  is  less  than  that 
sum  Estes  v.  Gunter,  121  U.  S.  183.  7  Sup. 
rt.  Rep.  854,  30:  884 
Cited  in  Gibson  v.   Sbufeldt.   122  U.  8.  39,  30 

L.  ed.  1088,  7  Sup.  Ct.  Rep.  1066 — Clay  v. 
Field,  138  U.  S.  480,  .34  L.  ed.  1050,  11 
Sup.  Ct.  Rep.  419 — Dnvis  v.  Schwartz,  l.W 
V.  S.  647.  .39  L.  ed  296,  15  Sup.  Ct.  Rep. 
237 — Texas  &  P.  R.  Co.  v.  Gentry.  163  IT. 
8.  :i6.3.  41  L.  ed.  191.  16  Sup.  Ct.  Rep.  1104 
— Baltimore  ▼.  Postal  Teleg.  Cable  Co.  62 
Fed.  502. 

544.  Where  the  appollcea  have  separate 
nnd  distinct  decrees  in  their  favor,  depend- 
ing on  separate  and  distinct  claims  upon  a 
fund  in  the  hands  of  a  bank,  if  the  re- 
covery of  each  is  for  less  than  $5,000.  no 
appeal  lies  to  the  Supreme  Court,  although 
the  fund  is  a  much  larger  sum.  Fourth 
Nat.  Bank  v.  Stout,  113  U.  S.  684;  5  Sup. 
Ct.  Rep.  695.  28:  1152 
Cited  in  Stewart  v.  Dunham,  115  U.  8.  65.  20 

L.  ed.  .331.  5  Sup.  Ct.  Rep.  1163 — Hender- 
son ▼.  Wads  worth.  115  U.  8.  276,  29  L.  ed. 
379,  6  Sup.  Ct.  Rep.  140 — Ex  parte  Phoenix 
Ins.  Co.  117  U.  S.  369.  29  L.  ed.  924,  6 
Sup.  Ct.  Rep.  772 — Gibson  v.  Sbufeldt,  122 


U.  8.  37,  30  L.  ed.  1087,  7  Sap.  Ct  Be». 
1066 — Spangler  v.  Green,  21  Colo.  508,  52 
Am.  St.  Rep.  259,  42  Pac.  674 — Fleshatan 
V.  Fleshman,  34  W.  Va.  351,  12  8.  B.  713 
— Kecly  ▼.  Bryan,  55  W.  Va.  591,  47  S.  B. 
.307. 

545.  Where  several  judgment  crediton 
unite  in  an  application  to  the  circuit  court 
for  a  mandamus  to  compel  payment  of  a 
judgment  against  a  town  on  its  bonds,  the 
interests  of  different  plaintiffs  cannot  be 
joined  to  make  up  the  amount  necessary  to 
give  jurisdiction;  but  two  judgments  in  fa- 
vor of  one  creditor,  the  aggreg.ite  amount  of 
which,  including  interest  to  the  time  the 
mandamus  was  awarded,  exceeds  $5,000,  are 
sufficient  in  amount  to  give  the  Supreme 
Court  jurisdiction  of  the  case.  Hawley  y. 
United  States  (Hawley  v.  Fairbanks)  108 
U.  S.  543,  2  Sup.  Ct  Rep.  846,  27:  820 

546.  Where  the  trust  fund  administered 
and  ordered  to  be  distributed  by  the  circuit 
court,  in  a  suit  to  compel  the  stockholders 
of  a  corporation  to  pay  their  subscriptions 
to  stock  to  realize  the  fund,  amounts  to 
more  than  $5,000,  the  Supreme  Court  of  the 
United  States  has  jurisdiction  of  the  ap- 
peal, and  its  jurisdiction  is  not  affected  hv 
the  fact  that  the  amounts  decreed  to  Home 
of  the  creditors  are  less  than  that  sum. 
Ilandley  v.  StuU,  137  U.  S.  366,  11  Sup 
Ct.  Rep  117,  34:  705 
DUtiinguished  In  Putney  t.  Whltmlre,  66   Fed. 

.387. 

Cited  in  Clay  v.  Field,  138  U.  8.  480.  34  I^ 
ed.  1050,  11  Sup.  Ct.  Rep.  419— New  Orleans 
P.  R.  Co.  V.  Parker,  143  U.  8.  52.  30  L.  «»d. 
68,  12  Sup.  Ct.  Rep.  364 — Alklre  Grocery 
Co.  V.  Rlcbesin,  91  Fed.  84 — Taylor  v.  r>e- 
catur  Mineral  &  Land  Co.  112  Fed.  450 — 
Thornton  ▼.  Tison,  95  Ala.  592,  10  8o.  639. 

Creditors'  bill. 

547.  Where  the  judgment  creditors  who 
have  joined  in  a  creditor's  bill  have  sefw- 
rate  and  distinct  interests,  depending  upon 
separate  and  distinct  judgments,  each  of 
which  is  less  than  the  jurisdictional  limits, 
this  court  has  no  jurisdiction.  Seaver  v. 
Bigelow,  5  Wall.  208,  18:  595 
Hunt  V.  Bender,  154  U.  S.  556,  Appx.  and 

14  Sup.  Ct.  Rep.  1163,  18:  915 

Distinguished  in  National  Bank  v.  Allen,  33 
CCA.  181.  61  U.  8.  App.  102,  90  Fed. 
556— Wheless  v.  St.  Louis,  96  Fed.  867. 

Cited  In  Merrill  ▼.  Petty,  16  Wall.  345.  21 
L.  ed  501— Ballard  Paving  Co.  v.  Mulford, 
100  U.  S.  148,  23  L.  ed.  591— The  Conne- 
roara  (Sinclair  v.  Cooper)  103  U.  8.  755. 
26  L.  ed.  .322— Russell  v.  Stansell.  105  IT. 
H    304,    26    L.    ed.   990— Chatfleld   v.    Boyle, 

105  U.  S.  233,  26  L.  ed.  94.'i — Ex  parte  Balti- 
more &  O.  R.  Co.  100  U.  8.  6.  27  L.  ed.   78. 

1  Sup.  Ct.  Rep.  35 — Schwed  v.  Smith,  106 
U.  8.  180,  27  L.  ed.  137,  1  Sup.  Ct.  Rep. 
221 — Farmers'  I^an  A  T.  Co.  v.  Waterman, 

106  U.  8.  271,  27  L.  ed.  117,  1  Sup.  Ct.  Rep. 
131 — Hawley  v.  Fairbanks  (Hawley  v. 
United  States)  108  U.  8.  549.  27  L.  ed.  822, 

2  Sup.  Ct.  Rep.  840— Fourth  Nat.  Bank  t. 
Stout.  113  U.  8.  686,  2S  L.  ed.  1152,  5 
Sup.  Ct.  Rep.  695 — Stewart  v.  Danham,  115 
U.  8.  04,  29  L.  ed.  331.  5  Snp.  Ct.  Rep. 
1163 — Henderson  v.  Wadsworth,  115  U.  8. 
276,  29  L.  ed.  379,  6  Sup.  Ct.  Rep.  140 
— Ex    parte    Phcenix    Ina.    Go.    117    U.    ■. 
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968.  29  L.  ed     924,    6    Sup.    Ct.    Rep.    772 

-^IbBon  V.  Shofeldt,    122   U.    8.   34.   80   L. 

cd.    1086,    7    Sup.    Ct.    Rep.    1066 — Clay    ▼. 

F\cld,   138   U.    S.    470,    34    L.    ed.    1049,    11 

Sop.  Ct.  Rep.   419 — Walter  y.   Nortbeafltern 

R.  Co.   147   U.    8.    373,    37    L.    ed.    208,    13 

Sop.  Ct.  Rep.   348 — Rich  v.   Bray,   2  L.R.A. 

227.  37  FW.    276 — Hartford    P.    Ids.   Co.   ▼. 

BoDDer   Mercantile    Co.    11     L.R.A.    628.    44 

Fed.  157 — Siooz  Falls  Nat.  Bank  ▼.  Swenson, 

48  Ped.  623 — Skirvin^  ▼.    National    L.    Ids. 

Co.  8  C.  C.  A.  244,   10   U.   8.  App.  442,   59 

Fed,  745— Pntney  t.  Whltmire,  66  Fed.  387 

— Busey    v.    Smith,    67     Fed.    16 — Smitbson 

T.   Hubbell,    81    Fed.    594 — LoulsTille    A    N 

B.  Co.  ▼.   Smith,   63  C.   C.   A.    5,    128    Fed- 

&— Goarantee  Truat  A  8.  D.  Co.  v.  Buddlng- 

too,  23   Fla.    518,    2    So.    885 — Umbarger    v. 

Watts,  25  Gratt.  173 — llartsook  t.  Crawford, 

85  Va.  416.  7  8.  E.  538 — Southern  Fertilizing 

Co.  ▼.  Nelson,  1  Va.  Dec.  467 — Flesbman  v. 

Fleshman,   34   W.   Va.   348.   12  8.   E.  713— 

F^iy  ▼.   Bryan,   55   W.   Va.   591,   47    8.    B. 

307. 

548.  Where  a  peraon  files  a  bill  in  behalf 
df  himself  and  all  others  similarly  sitiiaied, 
who  may  thereafter  be  made  parties  com- 
pUinant  in  the  suit,  to  reach  a  fund,  the 
sDonnt  in  dispute  is  only  so  much  as  will 
be  distributable  to  the  complainants  if  they 
■re  successful ;  and  if  that  will  be  less  than 
lo.OOO  the  Supreme  Court  has  no  jurisdic- 
UoD.  although  the  whole  fund  is  more  than 
that  sum.  Chatfield  v.  Boyle,  105  U.  S. 
231  26:  944 
Cil^  In  Gibson  t.  Shufeldt,   122  U.  8.  36,  30 

L  ed.  1087,  7  Sup.  Ct.  Rep.  1066— Rich 
f.  Bray,  2  I^R.A.  227,  37  Fed.  276— Alklre 
Grocery  Co.  T.  RIchesIn,  91  Fed.  85. 

549.  An  appeal  from  a  decree  in  favor  of 
peneral  creditors,  setting  aside  as  fraudu- 
lent (40  far  only  as  it  affects  their  rights)  a 
n)Dreyance  in  trust  for  preferred  creditors, 
mu.'^t  be  dismissed  as  to  all  appellees  whose 
M'parate  claims  do  not  exceed  $5,000.  Gib- 
»n  F.  Shufeldt,  122  U.  S.  27,  7  Sup.  Ct, 
Rep.  1066,  30:  1083 

549a.  The  Supreme  Court  has  no  juris- 
diftion  of  an  appeal  taken  from  a  decree 
dismissing  a  creditors'  bill  in  which  three 
jadgment  creditors  united,  where  the  judg- 
ment of  no  one  of  them  exceeds  $2,000,  al- 
(iieiigh  the  joint  amount  of  the  three  judg- 
nients  exceeds  that  sum.  Field  v.  Bigelow, 
S  Wall.  211  note,  18:604 

Ustribntfon  of  decedent's  estate;  pro- 
bate or  contest  of  will. 

See  also  supra,  539. 

560.  Where  the  representatives  of  a  de- 
eetsed  intestate  recover  in  the  court  below 
*  judgment  against  the  administrator  for 
over  $2,000,  under  the  same  title  and  for  a 
nxmmon  and  undivided  interest,  this  court 
kas  jurisdiction,  although  the  amount  de- 
creed to  be  distributed  to  each  representa- 
tive is  less  than  $2,000.  Shields  v.  Tliomas, 
17  How.  3,  15:  93 

OiatiMQmithed  Id   Bx   parte  Baltimore  St  O.   R. 

Co.  106  U.    8.  6,   27   L.  ed.   78,    1    Sup.   Ct. 

Bep.  35 — Clay   v.    Field,    138   U.   S.   480,   34 

L.  ed.  1060,  11  Sup.  Ct.  Rep.  419. 

Cited  In  Shields  v.  Thomas.  18  How.  261,  15  L. 
»d.  372 — ^The  Conoemara  (Sinclair  v.  Cooper) 
103  U.  S.  756,  26  L.  ed.  822— Davies  T.  Cor- 


hln.  112  U.  S.  40.  28  L.  ed.  629.  5  Sup.  Ct. 
Rep.  4 — Estes  v.  Gunter,  121  U.  S.  185.  30  L. 
ed.  885.  7  Sup.  Ct.  Rep.  854— GibBon  v. 
Shufeldt,  122  U.  S.  32.  30  L.  ed.  1085,  7 
Sup.  Ct.  Rep.  1066 — New  Orleans  R.  Co.  ▼. 
Parker,  143  U.  S.  51.  36  L.  ed.  68,  12 
Sup.  Ct.  Rep.  364 — Texas  A:  P.  R.  Co.  v. 
Gentry.  163  U.  S.  361,  41  L.  ed.  191,  16 
Sup.  Ct.  Rep.  1104 — Overby  v.  Gordon,  177 
U.  S.  218,  44  L.  ed.  743.  20  Sup.  Ct.  Rep. 
603 — Illinois  C.  R.  Co.  v.  Adams,  180  U.  S. 
40.  45  L.  ed.  414,  21  Sup.  Ct.  Rep.  251 
— McDaniel  v.  Traylor,  196  U.  S.  428.  49 
L.  ed.  539.  25  Sup.  Ct.  Rep.  369 — Prince 
v.  Towns.  33  Fed.  163 — Herbert  v.  Rainey. 
54  Fed.  252— Wheless  v.  St.  Louis.  96  Fed. 
866 — Hagge  v.  Kansas  City  Southern  R.  Co. 
104  Fed.  393 — Jones  v.  Mutual  Fidelity  Co. 
123  Fed.  513— Martin  v.  Fielder,  82  Va. 
457— Cheatham  v.  Aistrop,  97  Va.  460.  34 
S.  B.  57 — Fleshman  y.  Fleshman,  34  W.  Va 
861,  12  8.  B.  713— Feely  v.  Bryan,  56  W. 
Va.  694,  47  S.  E.  307. 

551.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  on  writ  of  error  to  a 
circuit  court  of  a  suit  against  the  estate 
of  a  decedent  for  the  sum  of  $65,523.20,  with 
interest,  although  it  does  not  aflfirmatively 
appear  that  plaintiff's  interest  in  the  fund 
arising  from  the  estate  when  distributed  will 
exceed  $5,000.  Clark  v.  Bever,  139  U.  S. 
96,  11  Sup.  Ct.  Rep.  468,  35:  88 

552.  The  Supreme  Court  of  the  United 
States  has  no  jurisdiction  on  apf>eal  from  a 
judgment  against  plaintiff  in  an  action  by 
a  legfatee  under  a  will  against  the  executor 
and  others  to  compel  the  latter  to  turn  over 
to  the  executor  bank  books  and  moneys  en- 
tered therein  deposited  in  a  savings  hank, 
which  they  claimed  to  hold  as  gifts  from  the 
testatrix,  and  to  compel  the  executor  to  in- 
clude the  moneys  as  assets  of  the  estate  in 
the  inventory,  where  the  amount  represented 
by  the  three  bank  books  was  $5,377.83,  and 
the  interest  of  the  plaintiff  under  the  will 
as  legatee  was  only  one  sixth  thereof,  or 
$896.30%.  Miller  v  Clark,  138  U.  S.  223, 
11  Sup.  Ct.  Rep.  300,  34:  966 
Diaiinguithed  Id  Clark  v.  Bever,  139  U.  S.  104, 

35  L.  ed.  92.  II  Sup.  Ct.  Rep.  468. 

Cited  In  Chapman  v  Handley,  151  U.  S.  446, 
38  L.  ed.  228.  14  Sup.  Ct.  Rep.  386 — Miller 
V.  Clark,  52  Fed.  901. 

553  The  amount  of  the  estate  which 
passes  by  a  will,  if  that  is  held  valid,  con- 
stitutes the  matter  in  dispute  on  a  contest 
of  the  will,  without  regard  to  the  amount 
of  the  interest  of  any  one  of  the  contestants, 
within  the  meaning  of  the  act  of  Congress 
of  February  9,  1893  (27  Stat,  at  L.  436, 
chap.  74),  requiring  the  matter  in  dispute 
on  appeal  from  a  judgment  of  the  court  of 
appeals  of  the  District  of  Columbia  to  ex- 
ceed the  sum  of  $5,000.  Overby  v.  Gordon, 
177  U.  S.  214,  20  Sup.  Ct.  Rep.  603, 

44:  741 
Cited  In  McDaniel  v.  Traylor,   196  U.   S.  430, 

49  L.  ed.  539,  25  Sup.  Ct.  Rep.  369. 

554.  The  jurisdictional  amount  is  in  con- 
troversy for  the  purpose  of  an  appeal  from 
the  decree  of  the  circuit  court  of  the  Dis- 
trict of  Columbia,  affirming  an  order  of  the 
orphans'  court  of  Alexandria  county,  dis- 
missing a  petition  to  revoke  the  probate  of 
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a  will,  where  the  value  of  the  estate  devised 
exceeds  that  amount.  Carter  v.  Cutting,  8 
Cranch,  251,  3:  553 

Joinlnip  heirs  sued  for  ancestor's  debt. 

555.  Where  suit  is  brought  against  heirs 
to  enforce  their  liability  for  the  payment  of 
a  note  on  which  their  ancestor  was  bound, 
and  they  plead  neither  counterclaim  nor  set- 
off, and  ask  no  affirmative  relief,  and  sepa- 
rate judgments  are  rendered  against  each 
for  his  proportionate  share,  this  court  has 
jurisdiction  in  error  onlv  over  those  judg- 
ments which  exceed  $5,000.  Henderson  v. 
Wadsworth,  115  U.  S.  264,  6  Sup.  Ct  Rep. 
140,  29:  377 

Action  for  death. 

556.  Judgment  by  a  Federal  circuit  court 
in  an  action  for  death  under  the  Texas  stat- 
utes, although  the  recovery  is  by  the  jury 
apportioned  amon^  different  persons,  is  not 
peparate  and  distinct  in  favor  of  each  of 
them,  but  is  an  entirety  for  the  purpose  of 
determining  the  amount  in  controversy  for 
review  by  the  Supreme  Court  Texas  &  P. 
R.  Co.  V.  Gentry,  163  U.  S.  353,  16  Sup.  Ct. 
Rep.  1104,  41:  186 
Cited   in    Soutbem   P.   Co.   v.   TomllnsoD,    163 

U.  S.  876,  41  U  ed.  196,  16  Sup.  Ct.  Rep. 
1171— McDaniel  v.  Traylor,  196  U.  8.  430, 
49  L.  ed.  540,  25  Sup.  Ct.  Rep.  369. 

Tax  and  assessment  cases. 

557.  The  distinct  and  separate  interests 
of  claimants  in  a  suit  for  relief  against  as- 
sessments cannot  be  united  lor  the  purpose 
of  making  up  the  amount  necessary  to  give 
jurisdiction.  Ogden  City  v.  Armstrong,  168 
U.  S.  224,  18  Sup.  Ct.  Rep.  98,  42:  444 
Cited  Id  Wheless  v.  St.  Louis,   180  U.  8.  382, 

45  L.  ed.  685,  21  Sup.  Ct.  Rep.  402. 

558.  Distinct  and  separate  interests  of 
parties  seeking  an  injunction  against  an  as- 
sessment cannot  be  united  for  the  purpose 
of  making  up  the  amount  necessary  to  give 
this  court  jurisdiction  on  appeal.  Russell  v. 
Stansell,  105  U.  S.  303,  26:  989 
Distinguiahed  in  Wheless  v.  St.  Louis,  96  Fed. 

867. 

Cited  in  Ex  parte  Baltimore  ft  O.  R.  Co.  106 
U.  8.  6,  27  L.  ed.  78,  1  Sup.  Ct.  Rep.  35 
—Elgin  T.  Marshall,  106  U.  8.  582,  27  L. 
ed.  250,  1  Sup.  Ct.  Rep.  484 — Henderson  ▼. 
Wads  worth,  115  U.  S.  276.  29  L.  ed.  379, 
6  Sup.  Ct.  Rep.  140 — Gibson  v.  Shufeldt, 
122  U.  S.  36.  30  L.  ed.  1086,  7  Sup.  Ct. 
Rep.  106&— Clay  v.  Field,  138  U.  8.  479, 
34  L.  ed.  1049,  11  Sup.  Ct.  Rep.  419— Walter 
V.  Northeastern  R.  Co.  147  U.  8.  373,  37 
L.  ed.  208,  13  Sup.  Ct.  Rep.  348 — Ogden 
City  V.  Armstrong,  168  U.  S.  232,  42  L. 
ed.  450,  18  Sup.  Ct.  Rep.  98 — Wheless  ▼. 
St.  Louis,  180  U.  8.  382,  45  L.  ed.  585. 
21  Sup.  Ct.  Rep.  402 — Sioux  Falls  Nat.  Bank 
V.  Swenson,  48  Fed.  624 — Busey  t.  Smith, 
67  Fed.  16 — The  Columbia,  19  C.  C.  A.  446, 
44  U.  8.  App.  326,  73  Fed.  236— SmlthsoD 
▼.  Hubbell,  81  Fed.  594— Louisville  ft  N.  R. 
Co.  V.  Smith,  63  C.  C.  A.  4,  128  Fed.  4. 

559.  In  proceedings  for  a  peremptory  writ 
of  mandamus  to  compel  a  tax  collector  to 
collect  a  single  tax  which  has  been  levied 
for  the  joint  benefit  of  all  the  relators,  and 
in  which  tbey  have  a  common  and  undivided 
interest,  the  value  of  the  matter  in  dispute 


is  measured  by  the  whole  amount  of 
and  not  by  the  separate  parts  into  which  it 
is  to  be  divided  when  collected;  and  where 
the  whole  amount  of  the  tax  is  more  than 
$5,000,  this  court  has  jurisdiction  on  writ 
of  error.  Crawford  v.  Haller  (Harrington 
V.  Holler)  111  U.  S.  796,  4  Sup.  Ct.  Rep. 
697,  28: 602 

Davies  v.  Corbin,  112  U.  S.  36,  5  Sup.  Ct. 

Rep.   4,  28:  627 

Distinguished  In  Henderson  v.  Wadsworth,  115 

U.   S.   276,  29  L.  ed.  379,   6  Sup.   Ct.   Rep. 

140. 

Cited  in  Findlay  v.  McAllister,  113  U.  8.  110, 
28  L.  ed.  932,  6  Sup.  Ct.  Rep.  401 — Estes 
V.  Gunter,  121  U.  8.  185,  30  L.  ed.  885.  7 
Sup.  Ct.  Rep.  854 — Gibson  v.  Shufeldt,  122 
U.  8.  88,  30  L.  ed.  1087,  7  Sup.  Ct.  Rep. 
1066— Clay  v.  Field.  138  U.  S.  480.  34  L. 
ed.  1050,  11  Sup.  Ct.  Rep.  419— New  Orleans 
P.  R.  Co.  ▼.  Parker,  143  U.  8.  52,  86  L. 
ed.  68,  12  Sup.  Ct.  Rep.  364— Rich  v.  Bray.  2 
L.R.A.  227,  87  Fed.  276— Holt  v.  Bergevln, 
60  Fed.  2 — Wheless  v.  St.  Louis.  96  Fed. 
809— Jones  v.  Mutual  Fidelity  Co.  123  Fed. 
612— Stanwood   ▼.    Wlshard,    134    Fed.    961. 

Matters  conoernlng  real  property. 

560.  If  the  determination  of  a  cause  nec- 
essarily involves  the  validity  of  title  to  land 
of  more  than  $5,000  in  value,  and  several 
plaintiffs  claim  under  it,  although  the  claim 
of  no  one  exceeds  that  sum  the  amount  is 
within  the  jurisdiction  of  the  Supreme 
Court  of  the  United  States  on  appeal  from 
a  circuit  court.  New  Orleans  P.  R.  Co.  t. 
Parker,  143  U.  S.  42,  12  Sup.  Ct.  Rep.  364, 

36:  66 
Cited  in  Chapman  v.  Hsndley,  161  U.  8.  446. 
38  L.  ed.  228,  14  Sup.  Ct.  Rep.  386 — ^Davis 
▼.  Schwartz.  155  U.  8.  647,  89  L.  ed.  296. 
15  Sup.  Ct.  Rep.  237— White  v.  Bwing,  159 
U.  S.  40.  40  L.  ed.  68,  15  Sup.  Ct.  Rep.  988 
—Texas  &  P.  R.  Co.  v.  Gentry.  163  U.  S. 
863.  41  L.  ed.  191.  16  Sup.  Ct.  Rep.  1104 
— Overby  v.  Gordon.  177  U.  8.  218,  44  L.. 
ed.  743,  20  Sup.  Ct.  Rep.  603— Illinois  C. 
R.  Co.  V.  Adams.  180  U.  S.  40,  45  L.  ed. 
414,  21  Sup.  Ct  Rep.  251 — Herbert  v.  Ealney, 
64  Fed.  252. 

561.  Where  the  complaint  alleges  a  joint 
entry  and  ouster  by  the  parties,  of  land 
worth  more  than  $5,000,  and  the  answer 
does  not  set  up  separate  claims  to  the  dis- 
tinct parcels  by  the  several  defendants,  and 
the  judgment  for  the  recovery  of  the  pos- 
session is  against  all  the  defendants  jointly, 
this  court  has  jurisdiction.  Friend  T.  Wise, 
111  U.  S.  797,  4  Sup.  Ct.  Rep.  696,  28:  602 
Cited  Id  Gibson  v.  Shufeldt,  122  U.  8.  88.   30 

L.  ed.  1087,  7  Sup.  Ct.  Rep.  1066 — Cham- 
berlln  ▼.  Browning.  177  U.  8.  608,  44  L.  ed 
008,  20  Sup.  Ct.  Rep.  820 — Holt  v.  Berge- 
Tln,  60  Fed.  2 — Pierce  v.  Molliken,  78  Fed. 
198. 

562.  In  equity,  when  several  persona — 
such  as  separate  lessors — join  in  one  suit  to 
assert  several  and  distinct  interests,  and 
those  interests  alone  are  in  dispute,  ^  the 
amount  of  the  interest  of  each  is  the  limit 
of  the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States.  Henderson  v. 
Carbondale  Coal  &  Coke  Co.  140  U.  8.  25, 
U  Sup.  Ct.  Rep.  691,  35:  332 
Cited  in  Chapman  v.  Handley,  151  U.  8.  446, 

38    L.    ed.    228,    14    Sup.    Ct.    Bep.    886 — 
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DATte  T.  Scbwartx.  155  U.  S.  647,  39  L.  ed 
2M.  16  Sup.  Ct.  Rep.  237— Slouz  Falls  Nat. 
Bank  t.  Swenaon,  48  Fed.  625. 

Mortgage  cases. 

In  Admiralty,,  see  infra,  570. 

563.  In  a  controversy  between  a  trustee 
in  a  mil  road  mortgage  and  certain  creditors 
claiming  superior  liens,  the  demand  of  each 
creditor  must  be  considered  as  separate  and 
distinct,  and  the  jurisdiction  of  the  Su- 
preme Court  does  not  extend  to  the  credi- 
tors whose  several  decrees  do  not  exceed 
$S.00O.  Hassan  y.  Wilcox,  116  U.  S.  598, 
6  Snp.  Ct  Rep.  189,  29:  504 

564.  From  a  decree  of  the  circuit  court, 
awarding  a  fund  of  $6,000  to  one  claiming 
imder  a  distinct  title,  the  grantee  in  a  deed 
of  trust  to  secure  debts  to  various  other  per- 
sons, exceeding  that  amount  in  all,  but  of 
lesB  than  $5,000  each,  may  appeal  to  this 
court  Freeman  ▼.  Dawson,  110  U.  S.  264, 
4  Snp.  Ct.  Rep.  94,  28:  141 
CU€4  In  Gitaon   v.  Shufeldt,  122  IT.  8.  34,  30 

L.  ed.  1086,  7  Sup.  Ct.  Rep.  1066 — Flesh- 
man  r.  Fleshman,  34  W.  Va.  847,  12  S.  E. 
713— Feely  v.  Bryan,  55  W.  Va.  695,  47 
8l  B.  307. 

565.  Where  a  foreclosure  has  been  had  on 
different  tracts  of  land  claimed  by  different 
owners,  and  it  was  decreed  that  each  owner, 
■  defendant,  could  redeem  the  land  by  pay- 
ing the  amount  his  tract  sold  for  within  a 
year  or  be  foreclosed,  and  no  tract  sold  for 
as  mneh  as  $5,000,  several  defendants  cannot 
joio  in  an  appeal  to  the  Supreme  Court  of 
the  United  States,  and  consolidate  the  sev- 
eral amounts  awarded  against  them,  and 
therefore  give  the  court  jurisdiction.  Wheel- 
er T.  aoyd,  134  U.  S.  637,  10  Sup.  Ct.  Rep. 
601,  33:  1008 

565.  The  amounts  decreed  in  favor  of  dif- 
ferent mortgagees  who  were  joined  as  de- 
fendants in  a  suit  to  set  aside  certain  chat- 
tel mortgages  separately  owned  by  them 
ctnnot  be  added  to  make  the  jurisdictional 
amonnt  on  appeal  to  the  Supreme  Court  of 
the  United  States.  Davis  v.  Schwartz,  155 
C.  S.  631,  15  Sup.  Ct.  Rep.  237,      39:  289 

Joining  receiver  and  his  counsel. 

567.  On  an  appeal  from  a  decree  allowing 
eompensation  to  a  receiver  and  his  counsel, 
the  allowance  to  his  counsel  is  to  be  added 
to  the  allowance  of  the  receiver  in  deter- 
laining  the  jurisdictional  amount  necessary 
to  an  appeal  to  the  United  States  Supreme 
Court.  Stuart  v.  Boulware,  133  U.  S.  78, 
16  Sup.  Ct.  Rep.  242.  33:  568 

(2)  In  AdmiraUif. 

568.  The  appellate  jurisdiction  of  this 
eourt  and  of  the  circuit  courts  in  admiralty 
eases  depends  upon  the  sum  or  value  of  the 
matter  in  dispute  between  the  parties  hav- 
iag  independent  interests.  Stratton  v.  Jar- 
na.  8  Pet.  4,  8:  846 

569.  If  several  persons  be  joined  in  a  suit 
in  equity  or  admiralty,  and  have  a  common 
tod  undivided  interest,  though  separable  as 


between  themselves,  the  amount  of  their 
joint  claim  or  liability  will  be  the  test  of 
jurisdiction;  but  where  their  interests  are 
distinct  they  cannot  be  aggregated  together 
for  the  purpose  of  giving  the  Supreme  Court 
of  the  United  States  jurisdiction  on  appeal. 
Clay  v.  Field,  138  U.  S.  464,  11  Sup.  Ct.  Rep. 
419,  34:  1044 

Cited  in  Walter  v.  Northeastern  B.  Co.  147 
U.  8.  373,  37  L.  ed.  208,  13  Sup.  Ct.  Rep. 
848 — ^Tezas  &  P.  R.  Co.  v.  Gentry,  163  U. 
8.  363,  41  L.  ed.  191,  16  Sup.  Ct.  Rep.  1104 
— Wheless  v.  St.  Louis.  180  U.  S.  882,  45 
L.  ed.  585.  21  Sup.  Ct.  Rep.  402— Sioux 
Falls  Nat.  Bank  v.  Swenson,  48  Fed.  625 
— .Herbert  v.  Rainey,  64  Fed.  252 — Holt  ▼. 
Bergevin,  60  Fed.  2 — Busey  v.  Smith,  67 
Fed.  1&— Smithson  v.  Hubbell,  81  Fed.  594 
— National  Bank  of  Commerce  v.  Allen,  33 
C.  C.  A.  181,  61  U.  S.  App.  102,  90  Fed.  556 
— ^WheiesB  v.  St.  Louis,  96  Fed.  866 — Stemm- 
ler  V.  McNeill.  102  Fed.  661— Hagge  v.  Kan- 
sas City  S.  R.  Co.  104  Fed.  893 — Washing- 
ton County  ▼.  Williams,  49  C.  C.  A.  633,  111 
Fed.  813 — McDaniel  v.  Traylor,  123  Fed. 
339 — Jones  v.  Mutual  Fidelity  Co.  123  Fed. 
511 — Louisville  St  N.  R.  Co.  v.  Smith,  63 
C.  C.  A.  4,  128  Fed.  4 — Stanwood  v.  Wishard. 
134  Fed.  962— Gameau  v.  Port  Blakely  Mill 
Co.  20  Wash.  100»  54  Pac.  771. 

570.  Mortgagors  whose  claim  to  a  fund 
in  admiralty  was  disallowed  may  appeal  if 
their  claim  exceeds  the  jurisdictional  amount, 
although  none  of  the  claims  allowed  may 
equal  that  amount.  Rodd  v.  Heartt,  17 
Wall.  354,  21:  627. 
Diatinguiahed  in  Illinois  C.  R.  Co.  v.  Adams, 

180  U.  S.  40,  45  L.  ed.  414,  21  Sup.  Ct. 
Rep.  251. 

Oited  in  Gibson  v.  Shufeldt,  122  V.  S.  83,  80 
L.  ed.  1085,  7  Sup.  Ct.  Rep.  1066 — New 
Orleans  P.  R.  Co.  v.  Parker,  143  U.  S.  52, 
36  L.  ed.  68,  12  Sup.  Ct.  Rep.  364 — Her- 
bert V.  Rainey,  54  Fed.  252 — Umbarger  v. 
Watts,  25  Gratt.  174 — Hicks  v.  Roanoke 
Brick  Co.  94  Va.  742,  27  Atl.  596. 

571.  On  proceedings  under  libels  claiming 
seamen's  wages,  where  a  decree  for  $38,000 
was  adjudged  to  the  libellanta,  but  no  sea- 
man alone  was  entitled  to  $2,000,  this  court 
has  no  jurisdiction.  Oliver  v.  Alexander,  6 
Pet.  143,  8:  349 
Cited  in   Spear  v.  Place,   11   How.   527,   13  L. 

ed.  799 — Rich  v.  Lambert.  12  How.  353, 
13  L.  ed.  1019 — Shields  v.  Thomas,  17  How. 
5.  15  L.  ed.  94 — Seaver  v.  Bigelow,  5  Wall. 
210,  18  L.  ed.  596 — Merrill  v.  Petty,  16 
Wall.  345,  21  L.  ed.  501— Ballard  Paving 
Co.  V.  Mulford.  100  D.  S.  148,  25  L.  ed. 
691 — ^The  Connemara  (Sinclair  ▼.  Cooper) 
103  U.  S.  756,  26  L.  ed.  322 — Chatfleld  ▼. 
Boyle,  105  U.  S.  233,  26  L.  ed.  945 — Rus- 
sell V.  Stansell.  105  U.  S.  304,  26  L.  ed. 
990 — Ex  parte  Baltimore  St  O.  R.  Co.  106 
U.  8.  5.  27  L.  ed.  78,  1  Sup.  Ct.  Rep.  35 
— Farmers'  Loan  St  T.  Co.  v.  Waterman,  106 
U.  8.  271,  27  L.  ed.  117,  1  Sup.  Ct.  Rep. 
131 — Henderson  v.  Wadsworth,  115  U.  S. 
276,  29  L.  ed.  879,  6  Sup.  Ct.  Rep.  140 — 
Gibson  V.  Shufeldt,  122  U.  S.  30.  30  L.  ed. 
1085.  7  Sup.  Ct.  Rep.  1066 — Slouz  Falls 
Nat.  Bank  v.  Swenson,  48  Fed.  624 — ^The 
Columbia.  19  C.  C.  A.  445,  44  U.  S.  App.  326. 
73  Fed.  235 — Wheless  v.  St.  Louis.  96  Fed. 
868 — Read  v.  Owen.  9  Port  (Ala.)  184 — 
Guarantee  Trust  ft  S.  D.  Co.  v.  Buddington, 
23  Fla.  522,  2  So.  885 — Umbarger  v.  Watts. 
25   Gratt.    171 — ^Fleshman    v.    Fleshman,   34 
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W.  Va.  348,   12  S.  B.  713 — Feely  v.  Bryan, 
65  W.  Va.  592,  47  S.  B.  307. 

572.  In  a  libel  in  admiralty^  in  rem, 
apiinst  two  boats,  to  recover  insurance  on 
the  cargo,  where  the  decree  condemned  both 
boats  for  $8,252.47,  and,  one  boat  having 
been  sold  by  the  marshal,  directed  the  pro- 
ceeds of  the  sale  ($2,100)  and  the  agreed 
value  of  the  other  boat  ($1,000)  both  of 
which  sums  were  less  than  $5,000,  to  be  paid 
to  libel  Ian  ts,  and  there  was  no  decree  against 
any  person  in  personam,  the  Supreme  Court 
of  the  United  States  has  no  jurisdiction 
of  the  appeal.  The  Sydney  v.  Providence 
Washington  Ins.  Co.  (The  Sydney)  139  U. 
S.  331,  11  Sup.  Ct,  Rep.  620,  35:  177 
Cited  in  Wager  v.  Providence  Ins.  Co.  150  U. 

S.  110,  37  L.  ed.  1018,  14  Sup.  Ct.  Rep.  55. 

573.  Where  a  decree  was  rendered  in  fa- 
vor of  the  libellant  for  the  amount  gf  freight, 
$2,338.06,  and  that  B.  pay  to  the  libellant 
$583.84  thereof,  and  that  S.  pay  $1,754.22 
thereof;  and  S.  appealed  from  the  decree  of 
this  court,  the  court  dismissed  the  appeal  on 
the  ground  that  the  decree  against  S.  is  less 
than  $2,000.  Sheldon  v.  Clifton  (Clifton 
V.  Sheldon)  23  How.  481,  16:  429 

574.  Where  several  owners  of  a  cargo  filed 
libels  in  rem  against  the  vessel  for  damages 
done  to  the  goods,  and  these  libels  were 
consolidated  by  order  of  the  court,  which 
afterwards  decreed  damages  in  favor  of  the 
libellants,  in  some  cases  to  more  and  in 
some  to  less  than  $2,000,  those  cases  where 
the  damages  are  less  than  that  sum  must  be 
dismissed,  on  an  appeal  to  this  court,  for 
want  of  jurisdiction.  Rich  v.  Lambert,  12 
How.  347,  13:  1017 
Distinguished  in   Shields   v.  Thomas,   17   How. 

5,  15  L.  ed.  94 

Cited  In  Seaver  v.  Blgelow,  5  Wall.  210,  18 
L.  ed.  596— Merrill  v.  Petty,  16  Wall.  345, 
21  L.  ed.  501 — Ballard  Paving  Co  v.  Mul- 
ford,  100  U.  S.  148.  25  L.  ed.  591— The 
Connemara  (Sinclair  v.  Cooper)  103  U.  S. 
755,  26  L,  ed.  .322— Cbatfleld  v.  Boyle.  105 
U.  S.  233,  26  L.  ed.  045— Russell  v.  Stan- 
sell,  105  U.  S.  304,  26  L.  ed.  090— Re  Balti- 
more &  O.  R.  Co.  106  U.  S.  5,  27  L,  ed  78, 
1  Sup.  Ct.  Rep.  35 — Henderson  ▼.  Wads- 
worth,  115  U  S.  277,  29  L.  ed.  379.  6  Sup. 
Ct.  Rep.  140 — Gibson  v.  Shufeldt.  122  U  S. 
31.  30  L.  ed.  1085,  7  Sap.  Ct.  Rep.  1006 
— Avery  v.  The  Wanata,  44  Fed.  361,  note. 
Fed.  Cas.  No.  677 — Campbell  v.  The  Uncle 
Sam.  McAll.  78,  Fed.  Cas.  No.  2,372— The 
Invincible,  1  fx>w.  Dec.  225.  Fed.  Cas.  No. 
7.055— Petty  v.  Merrill,  12  Blatchf.  16,  Fed. 
Cas.  No.  11,051 — Salmon  Falls  Mfg.  Co.  v. 
The  Tangier,  3  Ware,  111,  Fed.  Caa.  No. 
12,267 — Turner  v.  The  Black  Warrior,  McAll. 
184.  Fed.  Cas.  No.  14,253— The  Young  Me- 
chanic, 3  Ware,  61.  Fed.  Cas.  No.  18,182 — 
Sioux  Falls  Nat.  Bank  v.  Swenson,  48  Fed. 
624 — The  Queen  of  the  Pacinc.  61  Fed.  214 
— Putney  v.  Whitmlre,  6^  Fed.  3S7 — Guar- 
antee Trust  ft  S.  D.  Co.  v.  Buddington,  23 
Fla.  522,  2  So.  885 — Umbarger  v.  Watts, 
25  Gratt.  173 — Fleshman  v.  Fleshman,  34 
W.  Va.  348,  12  S.  E.  713— Feely  v.  Bryan, 
55  W.  Va.  591,  47  S.  E.  307. 

Salvage  cases. 

575.  The  supreme  court  is  without  juris- 
diction of  an  appeal  taken  in  the  case  of  a 


libel  for  a  salvage  service,  although  the  ag- 
gregate amount  of  whole  salvage  exceeds 
the  sum  of  $2,000,  where  the  amount  due  or 
payable  by  any  distinct  claimant  is  far 
short  of  that  sum.  Stratton  v.  Jarvis,  8 
Pet.  4,  8:  846 

Distinguished  in  Shields  v.  Thomas,  17  How. 
5,  15  L.  ed.  94. 

Cited  In  Spear  v.  Place,  11  How.  527,  13  L. 
ed.  799 — Rich  v.  Lambert,  12  How.  353,  13 
L.  ed.  1019 — Ballard  Paving  Co.  v.  Mul- 
ford,  100  U.  S.  148,  25  L.  ed.  501— The 
Connemara  (Sinclair  v.  Cooper)  103  U.  S. 
755,  20  L.  ed.  322— Chatfield  v.  Boyle.  105 
U.  S.  233,  26  L.  ed.  945 — Russell  v.  Stao- 
seJl,  105  U.  S.  304,  26  L.  ed.  990 — Bz  pane 
Baltimore  ft  O.  R.  Co.  106  U.  S.  5,  27  L 
ed.  78,  1  Sup.  Ct.  Rep.  35 — Gibson  v.  Shu- 
feldt, 122  U.  S.  32,  30  L.  ed.  1085,  7  Sup. 
Ct.  Rep.  1066 — Walter  v.  Northeastern  R.  Vo. 
147  U.  S.  373,  37  L.  ed.  208,  13  Sup.  Ct. 
Rep.  348 — The  Col.  Adams,  19  Fed.  700 — 
Sioux  Falls  Nat.  Bank  v.  Swenson,  48  Fed. 
624— Wheless  ▼.  St.  Louis.  96  Fed.  868 — 
Umbarger  v.  Watts.  25  Gratt.  173— Flesh- 
man V.  Fleshman,  84  W.  Va.  348,  12  8.  E. 
713. 

576.  On  appeal  to  this  court  from  a  decree 
in  favor  of  several  libellants  for  salvage 
service,  the  case  of  each  claimant  having  a 
separate  interest  must  be  treated  as  a 
separate  appeal  from  the  decree  so  far  as 
it  regards  that  interest;  and  this  court  has 
jurisdiction  only  of  such  cases  as  are  singly 
of  the  required  amount.  Stratton  v.  Jarvi», 
8  Pet.  4,  8:  846 
Cited  In  Guarantee  Trust  ft  S.  D.  Co.  v.  Bud- 
dington, 23  Fla.  622,  2  So.  885. 

577.  In  a  suit  by  a  set  of  salvors  to  re- 
cover for  a  single  salvage  service,  upon  a 
single  claim,  where  a  recovery  of  $14,198  was 
had,  the  owners  can  appeal  to  the  Supreme 
Court,  notwithstanding  the  court  below  ap- 
portioned the  recovery  among  the  salvors, 
and  some  received  less  than  $5,000.  Sinclair 
V.  Cooper  (The  Connemara)   103  U.  S.  754, 

26:  322 
Distinguished  In  Texas  &  P.  R.  Co.  v.  Gentry, 
163   U.   S.   363,  41    L.  ed.   191,   16  Sup.    Ct. 
Rep.  1104. 

Cited  in  Bz  parte  Baltimore  A  O.  R.  Co.  100 
U.  S.  6.  27  L.  ed.  78,  1  Sup.  Ct.  Rep  .tr» 
— Farmers'  Loan  ft  T.  Co.  v.  Waterman.  KHJ 
U.  S.  271,  27  L.  ed.  117,  1  Sup.  Ct  Rep. 
131 — The  Connemara  (Sinclair  v.  Cooper) 
108  IT.  S.  356,  27  L.  ed.  753,  2  Sup.  Ct.  Rep. 
754— Davles  v  Corbin,  112  U.  S.  40.  28 
L.  ed.  629,  5  Sup.  Ct.  Rep.  4 — Estes  v.  Gun- 
ter.  121  U.  S.  185.  30  L.  ed.  885,  7  Sup.  Ct, 
Rep.  854— Gibson  v  Shufeldt,  122  U.  S. 
32,  30  L.  ed.  1085,  7  Sup.  Ct.  Rep.  1066 
—Clay  V  Field.  138  U.  S.  480,  34  L.  ed. 
1050.  11  Sup  Ct.  Rep.  419— New  Orleans  P. 
R.  Co.  V.  Parker,  143  U  S.  52.  .16  L.  ed.  68. 
12  Sup.  Ct.  Rep.  364 — Illinois  C.  R.  Co.  v. 
Adams.  180  U.  S.  40,  45  L.  ed.  414,  21  Sup. 
Ct.  Rep.  251— McDaniel  v.  Traylor,  196  11. 
S.  430,  49  L.  ed.  540,  25  Sup.  Ct.  Rep.  369 
— The  Col.  Adams,  19  Fed.  796— The  City  of 
Alexandria,  44  Fed.  361 — Wheless  v.  St. 
Ix)ul8,  96  Fed.  867 — Hagge  v.  Kansas  City 
S.  R.  Co.  104  Fed.  393 — Jones  v.  Mutual 
Fidelity  Co.  123  Fed.  513— Oswald  v.  Morris, 
92  Ky.  53,  17  S.  W.   167. 

578.  On  a  decree  for  salvage  again^^t  va- 
rious owners  of  the  ship  and  cargo,  where 
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tbere  does  not  appear  to  have  been  any 
joint  interest  among  them,  and  no  single 
claim  against  any  one  person  or  firm  was  as 
much  as  the  amount  required  to  give  this 
court  juriiHliction,  the  appeal  must  be  dis- 
missed.   Spear  v.  Place,  11  How.  522, 

13:  796 
Cited  m   Rich   ▼.    Lambert,    12    How.   353,    13 
L.  ed.  1019. 

DiMtinguUhed  Id  Shields  v.  Thomas,  17  How. 
5,  15  L.  ed.  94 — Seaver  v.  Blgelow,  5  Wall. 
210,  18  L.  ed.  596— Merrill  v.  Petty,  16 
Wall.  345,  21  L.  ed.  501— Ex  parte  Balti- 
inor<»  Sc  O.  R.  Co.  106  IT.  S.  5,  27  L.  ed. 
78.  1  Sop.  Ct.  Rep.  35 — Gibson  v.  Sbufeldt. 
122  U.  S.  32,  30  L.  ed.  1085,  7  Sup.  Ct. 
Rep.  1066 — Walter  v.  Northeastern  R.  Co. 
147  U.  S.  373,  37  L.  ed.  208.  13  Sup.  Ct. 
Rep.  348. 

Oollision  cases. 

579.  Where  several  libellants  unite  dis- 
tinct causes  of  action  in  one  suit  against 
the  vessel  in  fault  in  a  collision,  an  appeal 
will  not  lie  from  a  decree  which  does  not 
adjudge  to  any  one  of  them  more  than 
^5.000.  Re  Baltimore  &  O.  R.  Ck).  106  U.  S. 
5.  1  Sup.  Ct.  Rep.  35,  27:  78 
BMinguiahed    In    National    Bank   v.    Allen,    83 

r.  C.  A.  181,  61  U.  8.  App.  102,  90  Fed. 
556. 

Cited  in  Schwed  v.  Smith,  106  U.  S.  190,  27 
L.  ed.  157.  1  Sup.  Ct.  Rep.  221 — Farmers* 
Loan  &  T.  Co.  v.  Waterman,  106  U.  8.  270, 
It  L.  ed.  117,  1  Sup.  Ct.  Rep.  131— Elgin 
T.  Marshall.  106  U.  S.  582,  27  L.  ed.  250, 
1  Sup.  Ct.  Rep.  484 — Hawley  v.  Fairbanks, 
108  U.  S.  548,  27  L.  ed.  822,  2  Sup.  Ct. 
Rep.  846 — Freeman  v.  Dawson,  110  U.  S. 
l*«ft.  28  L.  ed.  143.  4  Sup.  Ct.  Rep.  94— 
Tupper  v.  Wise.  110  U.  S.  390,  28  L.  ed. 
1W».  4  Sop.  Ct.  Rep.  26 — Henderson  v.  Wads- 
worth.  115  U.  S.  276,  29  L.  ed.  379,  6  Sup. 
n.  Rep.  140 — Ex  parte  Phoenix  Ins.  Co.  117 
r.  S.  369.  29  L.  ed.  924.  6  Sup.  Ct.  Rep. 
772— Gibson  v.  Shufeldt,  122  U.  S.  33,  30 
L.  ed.  1085,  7  Sup.  Ct.  Rep.  1066 — The 
BarlinRton  (The  Burlington  v.  Ford)  137 
r.  S.  ,390,  34  L.  ed.  733,  11  Sup.  Ct.  Rep. 
KiS— Texas  &  P.  R.  Co.  v.  Gentry,  163 
r.  S.  .-$62,  41  L.  ed.  191,  16  Sup.  Ct.  Rep. 
11(M— The  Col.  Adams,  19  Fed.  796— The 
ntv  of  Alexandria.  44  Fed.  361— Putney 
▼.  Wbitmire,  66  Fed.  887 — Wheless  ▼.  St. 
Unls,  96  Fed.  866 — Washington  County  v. 
Williams,  49  C.  C.  A.  633,  111  Fed.  813 
— Oarneau  v.  Port  Blakely  Mill  Co.  20  Wash. 
100.  54  Pac.  771 — Fleshman  ▼.  Flesbman, 
34  W.  Va.  349,  12  8.  E.  713— Feely  v.  Bryan, 
55  W.  Va.  593,  47  8.  E.  307. 

580.  In  case  of  collision,  a  decree  in  favor 
"f  the  owners  of  a  vessel  for  less  than 
*riOOO,  and  in  favor  of  the  owners  of  the 
f^T^o  for  more  than  $5,000,  can  be  appealed 
from  onlv  as  to  the  latter.  The  Nevada  v. 
^^liok  (The  Nevada)  106  U.  S.  154,  1  Sup. 
<  t.  Rep.  234,  27:  149 
Cited  in  Gibson  v.  Sbufeldt,  122  U.   8.  31.  30 

I.  ed.  1085,  7  Sup.  Ct  Rep.  1066 — The 
BarliDi^ton  (The  Burlington  v.  Ford)  137 
U  8.  390,  34  L.  ed.  733,  11  Sup.  Ct.  Rep. 
138. 

581.  The  amount  involved  as  damages 
for  collision  in  a 'libel  in  rem,  brought  in 
one  dit^triet  court  by  the  owners  of  a 
»!oop  against  a  schooner,  cannot  be  com- 
bined, to  make  the  jurisdictional   amount, 


with  the  amount  recovered  as  damages  in  a 
suit  in  personam  by  the  owners  of  the 
schooner  against  the  owners  of  the  sloop,  for 
the  same  collision,  in  another  district  court 
of  the  same  circuit,  in  order  to  make  the  ju- 
risdictional amount,  although  the  suits  were, 
by  consent,  heard  together  before  the  same 
district  court  and  the  merits  considered  to- 
gether in  the  circuit  court,  where  they  were 
not  consolidated  and  the  respective  decrees 
of  affirmance  of  the  latter  court  were  entered 
at  dilferent  times  and  in  the  respective  dis- 
tricts where  the  appeals  from  the  district 
court  were  pending.  Merrill  v.  Petty,  16 
Wall.  338,  21 :  499 

Cited  In  Doty  v.  Jewett,  22  Blatchf.  69,  19 
Fed.  339 — The  Alaska,  35  Fed.  557 — Dodd 
V.  Una,  40  N.  J.  Eq.  714,  5  Atl.  155. 

582.  In  a  suit  in  admiralty,  by  libellant  as 
owner  of  a  barge  and  trustee  for  the  owner 
of  her  cargo,  against  a  propeller,  to  recover 
damages  for  the  loss  of  the  barge  and  cargo, 
through  the  negligence  of  the  propeller, 
while  being  towed  by  her,  in  which  the 
libellant  recovered  the  sum  of  $5,567.65,  the 
Supreme  Court  of  the  United  States  has  ju- 
risdiction of  an  appeal,  although  such  amount 
was  subsequently  apportioned  so  as  to  show 
the  allowance  for  the  loss  of  the  barge  and 
for  the  cargo  separately — to  wit,  $2,544.61 
for  the  loss  of  the  barge,  and  $3,023.04  for 
the  cargo.  The  Burlington  v.  Ford  (The 
Burlington)  137  U.  S.  386,  11  Sup.  Ct.  Rep. 
138,  34:  731 
Cited  in  The  J.  P.  Donaldson,   167  U.  8.  603, 

42   L.   ed.   294,    17    Sup.  Ct.    Rep.    951— The 

City    of    Alexandria,    44  Fed.    362— The    B. 

B.    Simpson,   0   C.   C.   A.  67,   23   U.    S.    App. 
265,  60  Fed.  452. 

g.  Cases  in  Which  Value  Cannot  he  ES' 

timated. 

See  also  supra,  479. 

583.  To  give  this  court  jurisdiction  in 
cases  dependent  on  the  amount  in  contro- 
versy, the  matter  in  dispute  must  be  money, 
or  some  right  the  value  of  which  can  be  cal- 
culated and  ascertained  in  money.  First 
Nat.  Bank  v.  Hughes,  106  U.  S.  623,  1  Sup. 
Ct.  Rep.  489,  27:268 
Snow  V.  United  States,  118  U.  S.  346,  6  Sup. 

Ct.   Rep.    1059,  30:  207 

De  Krafft  v.  Barney,  2  Black,  704,  17:  350 
Cited  In  Potts  v.  Cbumasero,  92  U.  8.  361.  2H 
L.  ed.  499 — First  Nat.  Bank  v.  Hughes, 
106  U.  S.  524,  27  L.  ed.  269.  1  Sup.  Ct. 
Rep.  489 — Kurts  v.  Moffltt.  115  U.  8.  496, 
29  L.  ed.  460,  6  Sup.  Ct.  Rep.  148 — 
Scheurich  v.  Southwest  Missouri  Light  Co. 
183  Mo.  499,  81  S.  W.  1226. 

584.  No  test  of  money  value  can  be  ap- 
plied to  the  deprivation  of  liberty,  whether 
as  a  punishment  for  crime  or  otherwise,  in 
order  to  confer  jurisdiction  upon  the  Su- 
preme Court  of  the  United  States.  Fams- 
worth  V.  Montana,  129  U.  S.  104,  9  Sup.  Ct. 
Rep.  253,  32:  616 

585.  From  a  decision  of  the  supreme  court 
of  the  District  of  Columbia  in  a  habeas 
corpus  case  no  appeal  lies  to  the  Supreme 
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Court  of  the  United  States  under  the  act  of 
March  3,  1885,  aa  the  matter  in  dispute,  to 
give  an  appeal,  must  be  money  or  some  right 
the  value  of  which  can  be  calculated  and  as- 
certained. Cross  V.  Burke,  146  U.  S.  82,  13 
Sup.  Ct.  Rep.  22,  36:  896 

Re  Schneider,  148  U.  S.  157,  13  Sup.  Ct.  Rep. 
572,  37: 404 

586.  A  decision  requiring  a  county  clerk 
to  comply  with  an  order  of  a  territorial 
board  of  equalization  increasing  the  as- 
sessed valuation  of  the  property  in  the 
county  does  not  involve  any  pecuniary 
rights  of  the  clerk,  where  it  does  not  ap- 
pear that  he  is  a  property  owner  or  tax- 
payer of  the  county,  but  bases  his  resist- 
ance to  the  order  upon  his  duty  as  an  offi- 
cer; and  therefore  such  decision  is  not 
within  the  jurisdiction  of  the  United  States 
Supreme  Court  on  appeal  from  or  writ  of 
error  to  the  supreme  court  of  the  territory. 
Caffrey  v.  Oklahoma  ex  rel.  Cunningham,  177 
U.  S.  346.  20  Sup.  Ct.  Rep.  664,  44:  799 
died  m  Smith  v.  Indiana,  191  U.  8.  149,  48 

L.  ed.  127,  24  Sup.  Ct.  Rep.  51. 

587.  A  suit  in  which  the  matter  in  dis- 
pute is  the  right  of  consignors  to  have  a 
consignment  shipped  by  a  common  carrier 
to  its  destination  involves  a  valuable  right, 
measureable  in  money,  and  therefore  satis- 
fies the  requirements  of  the  act  of  March 
3,  1885  (23  Stat,  at  L.  443,  chap.  355,  U.  S. 
Comp.  Stat.  1901,  p.  572),  conferring  upon 
the  Supreme  Court  of  the  United  States  ap- 
pellate jurisdiction  over  the  supreme  courts 
of  the  territories  without  regard  to  the  sum 
or  value  in  dispute,  where  the  validity  of  a 
treaty  or  statute  of,  or  authority  exercised 
under,  the  United  States  is  involved.  New 
Mexico  ex  rel.  McLean  v.  Denver  &  R.  G.  R. 
Co.  203  U.  S.  38,  27  Sup,  Ct.  Rep.  1, 

51:78 

588.  The  value  of  the  matter  in  dispute  in 
a  proceeding  to  compel,  by  mandamus,  the 
Secretary  of  State  to  seek  to  obtain  $500,000 
damages  from  the  German  Empire  in  redress 
of  petitioner's  alleged  wrongful  imprison- 
ment while  on  a  visit  to  that  country,  is  not 
such  as  will  bring  the  cause  within  the  ap- 
pellate jurisdiction  over  judgments  of  the 
court  of  appeals  of  the  District  of  Columbia 
conferred  upon  the  Federal  Supreme  Court 
by  D.  C.  Code,  §  233,  in  cases  in  which  the 
matter  in  dispute,  exclusive  of  costs,  ex- 
ceeds $5,000.  United  States  ex  rel.  Holzen- 
dorf  V.  Hay,  194  U.  S.  373,  24  Sup.  Ct.  Rep. 
681,  48:  1025 

* 
Matters  as  to  guardians. 

See  also  supra,  387. 

589.  This  court  has  no  jurisdiction  of  a 
controversy  between  persons  claiming  ad- 
versely as  guardians  havinff  no  distinct  in- 
terest of  their  own.  Ritchie  v.  Mauro,  2 
Pet.  243,  7:411 
Barry  v.  Mercein,  5  How.  103,  12:  70 
De  Kraift  v.  Barney,  2  Black,  704,  17:  350 
Cited  in  Re  BurruB,  186  TJ.  S.  594,  34   L.  ed. 

510,  10  Sup.  Ct.  Rep.  850— Kuddick  v.  Bil- 
llngs,   Woolw.   336,   Fed.   Cas.   No.    12,110— 


Barney  v.  Barney,  G  D.  C.  5 — State  ex  rel. 
Savannah  v.  Dews,  R.  M.  Ctaadt.  (Oa.)  425 
— Dryden  v.  Swinbum,  15  W.  Va.  248. 

590.  A  decision  of  the  court  of  appeals 
of  the  District  of  Columbia  as  to  the  cus- 
tody and  care  of  children,  in  a  controversy 
between  their  mother  and  testamentary 
guardian,  cannot  be  reviewed  by  the  Su- 
preme Court  of  the  United  States,  as  the 
matter  in  dispute  is  incapable  of  being  re- 
duced to  a  pecuniary  standard  of  value. 
Perrine  v.  Slack,  164  U.  S.  452,  17  Sup.  Ct. 
Rep.  79,  4f :  610 

Cited  in  Gonzales -V.  Cnnningham,  164  U.  S. 
618,  41  L.  ed.  674,  17  Sup.  Ct.  Rep.  182— 
Simms  v.  Simms,  175  U.  S,  167.  44  L.  ed.  117, 
20  Sup.  Ct.  Rep.  58 — Campbell  v.  Walte,  180 
U.  S.  635,  45  L.  ed.  709,  21  Sup.  Ct.  Rep. 
920 — ^Slack  v.  Perrine,  9  App.  D.  C.  184. 

Oonteet  over  bankrupt's  discharse- 

691.  The  matter  in  controversy  on  a  con- 
test of  the  discharge  of  a  bankrupt  does  not 
make  a  case  for  an  appeal  to  the  Supreme 
Court  of  the  United  States  on  the  ground 
that  it  ezeeeds  $1,000, — especially  when 
there  is  no  proof  of  the  value  of  the  certifi- 
cate of  discharge,  although  the  creditor 
who  contests  the  discharge  has  a  claim  of 
more  than  $5,000.  Huntington  v.  Saunders, 
163  U.  &  819,  16  Sup.  Ct  Rep.  1120, 

41:  174 
Cited  In   First  Nat.  Bank  v.  King,  186  U.  8. 
205,  46  L.  ed.  1128.  22  Sop.  Ct.  Bep.  899. 

Dissolution  of  marriage. 

592.  A  controversy  as  to  the  continuance 
or  dissolution  of  the  status  or  relation  of 
marriage  cannot  be  reviewed  by  the  Su- 
preme Court  of  the  United  States  on  appeal 
from  a  territorial  court,  as  the  matter  is 
not  one  the  value  of  which  can  be  estimated 
in  money.  Sims  v.  Sims,  175  U.  S.  162,  20 
Sup.  Ct.  Rep.  58,  44:  115 

Election   as  to  county  or  goiremment 
seat. 

593.  It  is  impossible  to  state  an^  rule  by 
which  the  benefit  a  county  may  gam,  or  the 
damage  it  may  suffer,  from  the  result  of  a 
contested  election  as  to  a  county  seat,  can 
be  estimated.  Therefore  there  is  not  in  the 
case  such  an  amount  in  dispute  as  to  enable 
the  Supreme  Court  of  the  United  States  to 
take  jurisdiction.  Smith  v.  Adams,  130  U. 
S.  167,  9  Sup.  a.  Rep.  566,  32:  895 
Cited  In  South   Carolina  v.   Seymour   (United 

States  ez  rel.  South  Carolina  v.  Seymour) 
153  U.  S.  357,  88  L.  ed.  744.  14  Sup.  Ct. 
Hep.  871 — Simon  v.  House,  46  Fed.  318. 

594.  A  contest  in  the  territorial  courts  as 
to  the  validity  of  certain  proceedings  for  the 
removal  of  the  seat  of  government  for  the 
territory,  'in  which  the  interest  of  the  peti-. 
tioners  is  not  in  any  sense  property,  is  not 
reviewable  by  this  court.  Potts  v.  Chuma* 
sero,  92  U.  S.  358,  23:  499 

Habeas  corpus. 

See  also  infra,  843. 

595.  No  appeal  lies  to  the  Supreme  Conrt 
of  the  United  States  in  a  habeas  corpus  case 
from  the  decision  of  tlie  supreme  court  of 
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the  District  of  Columbia,  under  the  Act  of 
March  3,  1885,  since  there  is  no  matter  in 
dispute  which  can  be  calculated  and  ascer- 
tained. Cross  y.  Burke,  146  U.  S.  82, 13  Sup. 
a.  Rep.  22,  36:  896 

died  in  Wasblngon  ft  Q.  R.  Co.  ▼.  District  of 
Colambla.  146  U.  S.  231,  36  L.  ed.  053,  13 
Sup.  Ct.  Rep.  64 — United  States  ex  rel.  Trask 
T.  Wanamaker,  147  U.  S.  150,  37  L.  ed.  118, 

13  Sop.  Ct.  Rep.  270— Re  Schneider,  148,  U. 
8.  162,  37  L.  ed.  406.  13  Sup.  Ct.  Rep.  572 
—Re  Lennon,  150  U.  8.  397,  37  L.  ed.  1121, 

14  Bap.  Ct.  Rep.  123 — Soutb  Carolina  y. 
Beymoor  (United  States  ex  rel.  South  Caro- 
Una  T.  Seymour)  153  U.  S.  357,  38  L.  ed. 
744,  14  Sup.  Ct.  Rep.  871 — Re  Chapman, 
156  U.  S.  210.  39  L.  ed.  402,  15  Sup.  Ct. 
Rep.  331 — Evers  v.  Watson,  156  U.  S.  535, 
39  L.  ed.  523.  15  Sup.  Ct.  Rep.  430 — Chap- 
man ▼.  United  States,  164  U.  S.  448,  41 
L.  ed.  508,  17  Sup.  Ct.  Rep.  76 — Gonzales 
T.  Cunningham,  164  U.  S.  616.  41  L.  ed. 
574,  17  Sup.  Ct.  Rep.  182— Brown  y.  United 
States,  171  U.  S.  637,  43  L.  ed.  315,  10 
Sop.  Ct.  Rep.  56 — King  ▼.  McLean  Asylum, 
26  L.R.A.  789.  12  C.  C.  A.  155,  21  U.  8. 
App.  481.  64  Fed.  340 — Chapman  y.  United 
States.  8  App.  D.  C.  321 — State  ex  rel.  Dur- 
ner  t.  Hoegin,  110  Wis.  221,  62  L.R.A.  730, 
85  N.  W.  1046. 

h.  CoMS  not  Subject  to  JurUdicHondl 

lAtnitation. 

Jurisdiction  of  Supreme  Court  to  Compel 
Obedience  to  its  Mandate  without  Re- 
gard to  Amount  in  Dispute,  see  Su- 
preme Court  of  the  United  States,  72. 

See  also  supra,  332,  367;  infra,  1077,  1078. 

596.  In  the  Reyised  Statutes,  §  699, 
which  giyes  this  court  jurisdiction  "without 
regard  to  the  sum  or  yalue  in  dispute," 
stands  separate  from  the  other  parts  of  the 
"civil  rights"  acts,  and  is  to  he  construed  ac- 
cordingly, but  with  reference  to  the  general 
rules  of  interpretation  applicable  to  the 
Revision.  Bowman  y.  Chicago  &  N.  W.  R.  Co. 
115  U.  S.  611,  6  Sup.  Ct.  Rep.  192,     29:  502 

597.  Except  in  special  cases,  this  court 
ninnot  reyiew  a  judgment  or  decree  of  the 
circuit  or  district  court  on  the  ground  that 
the  matter  in  dispute  arises  under  the  Con- 
stitution or  laws  of  the  United  States,  un- 
1«^4  the  amount  exceeds  $5,000.  Adams  y. 
(rittenden,  106  U.  S.  576,  1  Sup.  Ct.  Rep. 
d2,  27:  99 

598.  A  writ  of  error  from  the  Supreme 
Conrt  of  the  United  States  cannot  be  main- 
ttined,  under  U.  S.  Rev.  Stat,  §  699,  subdiv. 
4,  where  the  judgment  was  not  rendered  in 
a  "case  brought  on  account  of  the  depri- 
vation of  any  right,  privilege,  or  immunity 
secured  by  the  Constitution  of  the  United 
States,  or  of  any  right  or  privilege  of  a 
citizen  of  the  United  States."  Hanover  F. 
las.  Co.  y.  Kinneard,  129  U.  S.  176,  9  Sup. 
Ct  Bq).  269,  32:  653 

599.  The  Supreme  Court  does  not  have 
jvisdiction  of  an  appeal  from  the  circuit 
conrt  of  the  District  of  Columbia  by  a 
judge's  allowance,  inadvertently  granted,  in 
a  controversy  involving  less  than  $1,000, 
ud  not  of   such   importance   and   of   such 


extensive  application  as  would  bring  the 
case  within  the  act  of  Congress  giving  such 
jurisdiction.  Campbell  v.  Reed,  2  Wall. 
198,  17: 779 

600.  This  court  has  not  appellate  juris- 
diction of  an  action  to  prevent  violation  of 
contract  and  for  injunction,  unless  the 
amount  in  dispute  is  over  $2,000.  Brown  v. 
Shannon,  20  How.  55,  15:  826 
Cited  in  Merrill  v.  Petty.  16  Wall.  345,  21  L. 

ed.  501— Dale  Tile  Mfg.  Co.  v.  Hyatt,  125 
U.  S.  52.  31  L.  ed.  686,  8  Sup.  Ct.  Bep.  7«<S 
—Marsh  v.  Nichols,  S.  &  Co.  140  U.  S.  355. 
35  L.  ed.  417,  11  Sup.  Ct.  Rep.  798— Ex- 
celsior Wooden  Pipe  Co.  v.  Pacific  Bridge 
Co.  185  U.  S.  285,  46  L.  ed.  018.  22  Sup. 
Ct.  Rep.  681— Giles  v.  Harris,  189  U.  S.  409, 
47  L.  ed.  917,  23  Sup.  Ct.  Rep.  639 — Dens- 
more  y.  Three  Rivers  Mfg.  Co.  38  Fed.  749 
— Holt  y.  Indiana  Mfg.  Co.  25  C.  C.  A.  803, 
46  U.  S.  App.  717,  80  Fed.  3 — ^Atherton 
Mach.  Co.  y.  Atwood-Morrison  Co.  43  C.  C. 
A.  76,  102  Fed.  953 — Annin  v.  Wren,  44 
Hun,  356. 

601.  An  action  upon  a  bond  given  to  su- 
persede a  judgment  or  decree  of  a  court 
of  the  United  States  is  not  an  action  brought 
on  account  of  the  deprivation  of  any  right, 
privilege,  or  immunity  secured  by  the  Con- 
stitution of  the  United  States,  of  any  right 
or  privilege  of  a  citizen  of  the  United  States, 
so  as  to  give  the  Supreme  Court  of  the 
United  States  jurisdiction,  under  U.  S.  Rev. 
Stat.  §  699,  without  regard  to  the  sum  or 
value  in  dispute.  Cogswell  v.  Fordyce,  128 
U.  S.  391,  9  Sup.  Ci  Rep.  112,  32:  484 

602.  An  action  against  a  common  carrier 
to  recover  damages  for  refusal  to  transport 
beer  into  the  state  of  Iowa,  on  the  ground 
that  such  transportation  is  forbidden  by  a 
statute  of  that  state,  is  not  an  action 
brought  on  account  of  the  deprivation  of  a 
right,  privilege,  or  immunity  secured  by  the 
Constitution,  within  the  meaning  of  Rev. 
Stat.  §  699,  which  gives  the  Supreme  Court 
jurisdiction  of  such  action  without  regard 
to  the  sum  or  value  in  dispute.  Bowman  v. 
Chicago  &  N.  W.  R.  Co.  115  U.  S.  611, 
6  Sup.  Ct.  Rep.  192,  29:  502 

603.  The  want  of  any  money  value  in  con- 
troversy precludes  an  appeal  to  the  Su- 
preme Court  of  the  United  States  from  an 
order  of  a  circuit  court  of  appeals,  discharg- 
ing, on  a  writ  of  certiorari  issued  on  a  pe- 
tition for  habeas  corpus  and  certiorari,  a 
person  convicted  of  introducing  intoxicating 
liquors  into  an  Indian  reservation,  and  sen- 
tenced to  fine  and  imprisonment.  Whitney 
V.  Dick,  202  U.  S.  132,  26  Sup.  Ct  Rep. 
584,  50: 963 

Actions    in   which   United    States   is   a 
party. 

See  also  infra,  621. 

• 

604.  The  act  of  1824,  §  9,  does  not  pre- 
vent an  appeal  by  the  United  States  in 
cases  where  the  claim  is  for  less  than  1,000 
acres.  United  States  v.  Porche,  12  How. 
426,  13:  1051 

605.  The  act  of  Congress  of  Feb.  16,  1875, 
§    3,    fixing    the    jurisdictional    amount   on 
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writs  of  error  from  the  United  States  Su- 
preme Court  at  $5,000,  applies  to  the 
United  States,  except  in  cases  enumerated 
in  U.  S.  Rev.  Stat.  §  699.  United  SUtes  v. 
Broadhead,  127  U.  S.  212,  8  Sup.  Ct.  Rep. 
1191,  32:  147 

Cited  In  Northern  Counties  Trnet  Y.  Sears,  30 
Or.  402,  85  L.R.A.  X05,  41  Pac.  931. 

606.  U.  S.  Rev.  Stat  §  699,  subd.  3,  U.  S. 
Comp.  Stat.  1901,  p.  568,  gives  the  United 
States  Supreme  Court  jurisdiction  without 
regard  to  amount,  only  of  suits,  whether 
sounding  in  tort  or  in  contract,  brought  by 
individuals  or  corporations  against  officers 
of  revenue  acting  on  behalf  of  the  United 
States,  and  does  not  include  a  suit  brought 
by  the  United  States  against  one  of  those 
officers.  United  States  v.  Haynes,  130  U.  S. 
653,  9  Sup.  Ct  Rep.  648,  32:  1060 

607.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  to  re-examine  judg- 
ments of  circuit  and  district  courts  ren- 
dered under  the  act  of  Congress  of  March  3, 
1887  (24  Stat  at  L.  505,  chap.  359,  U.  S. 
Comp.  Stat  1901,  p.  752),  relating  to  claims 
against  the  United  States,  although  the 
matter  in  dispute  does  not  exceed  the  sum 
or  value  of  $5,000,  exclusive  of  costs. 
United  States  v.  Davis,  131  U.  S.  36,  9  Sup. 
Ct  Rep.  657,  33:  93 
Cited  in  United  States  v.  Davis.  132  U.  S.  335. 

33  L.  ed.  391,  10  Sup.  Ct.  Rep.  105— United 
States  V.  Yukers,  0  C.  C.  A.  172,  23  U.  S. 
App.  292,  60  Fed.  642. . 

Patent  cases. 

See  also  infra,  612,  627,  1065,  4216. 

608.  An  action  for  the  breach  of  a  eon- 
tract  to  make  and  sell  a  patented  article,  in 
which  the  validity  and  infringement  of  the 
patent  are  controverted,  is  a  "case  touching 
patent  rights,"  of  which  the  United  States 
Supreme  Court  has  jurisdiction,  under  U.  S. 
Rev.  Stat.  §  699,  subd.  1,  without  regard  to 
the  amount  in  dispute.  St.  Paul  Plow 
Works  V.  Starling,  127  U.  S.  376,  8  Sup.  Ct. 
Rep.  1327,  32:251 
Cited  in  Marsh  v.  Nichols.  S.  &  Co.  140  U.  S. 

356,  35  L.  ed.  417.  11  Sup.  Ct.  Rep.  708 — 
Pratt  V.  Paria  Gaslifirht  ft  Coke  Co.  168  U. 
S.  260,  42  L.  ed.  460.  18  Sup.  Ct.  Uep.  62— 
Carleton  v.  Bird,  94  Me.  188,  47  Atl.  154— 
Waterman  v.  Shlpman,  130  N.  Y.  308,  29 
N.  E.  111. 

609.  The  act  of  July  20,  1870,  does  not 
change  the  patent  law  of  February,  1861, 
which  gives  to  parties  in  patent  suits  a 
writ  of  error  or  appeal  to  the  Supreme 
Court  of  the  United  States  without  regard 
to  the  sum  in  controversy.  Philp  v.  Nock, 
13  Wall.  185,  20:567 

610.  This  court  may  lawfully  exercise  ap- 
pellate jurisdiction  of  an  action  for  infringe- 
ment of  patent  right,  although  the  amount 
in  dispute  is  less  than  $2,000.  Brown  v. 
Shannon,  20  How.  55,  15:  826 
Cited  in   St.   Paul  Plough  Works  v.   Starling, 

127  U.  S.  878,  32  L.  ed.  252,  8  Sup.  Ct.  Rep. 
1327. 

611.  A  bill  to  set  aside  an  assignment 
of  a  patent-right,  on  the  ground  that  the 


assignee  had  failed  to  comply  with  its 
terms,  is  not  a  case  within  the  Act  of 
1836,  §  17,  conferring  discretionary  appel- 
late jurisdiction  on  this  court  as  to  cases 
arising  "under  any  law  of  the  United  States 
granting  or  confirming  to  inventors  the  ex- 
clusive right  to  their  inventions  or  dis- 
coveries." The  case  depends  entirely  upon 
the  rules  and*  principles  of  equity,  and  in  no 
degree  whatever  upon  any  Act  ot  Congress 
concerning  patent-rights.  Wilson  v.  San- 
ford.  10  How.  99,  13:  344 

Cited  In  Bloomer  v.  McQuewan.  14  How.  550, 
14  L.  ed.  537 — ^Hartell  v.  Tllgbinan.  09  U.  S. 
552.  25  L.  ed.  359 — Albright  v.  Teas.  106  U. 
S.  618.  27  I/,  ed.  297,  1  Sup.  Ct.  Uep.  550 — 
Dale  Tile  Mfg.  Co.  v.  Hyatt.  125  U.  S.  52, 
31  L.  ed.  686,  8  Sup.  Ct.  Rep.  756 — St.  Paul 
Plough  Works  v.  SUrllng.  127  U.  8.  378.  32 
L.  ed.  252.  8  Sop.  Ct.  Rep.  1327— United 
States  V.  Palmer,  128  U.  S.  269.  32  L.  ed. 
444,  9  Sap.  Ct.  Rep.  104 — Marsh  v.  Nichols, 
S.  ft  Co.  140  U.  8.  355.  35  L.  ed.  417.  11 
Sup.  Ct.  Rep.  798— White  v.  Rankin.  144 
U.  S.  636,  36  L.  ed.  572.  12  Sup.  Ct.  Rep. 
768 — Bxcelsior  Wooden  Pipe  Co.  v.  Pacific 
Bridge  Co.  185  U.  S.  285.  46  L.  ed.  913.  22 
Sup.    Ct.    Rep.   681 — Blanchard   y.    Sprague. 

1  Cliff.  299,  Fed.  Cas.  No.  1.516— Consol- 
idated Fruit-Jar  Co.  v.  Whitney,  2  Bann. 
ft  Ard.  32,  Fed.  Cas.  No.  3.133 — Dowell  t. 
Grlswold.  5  Sawy.  41,  Fed.  Cas.  No.  4.041 
— Goodyear  v.  Union  India  Rubber  Co.  4 
Blatchf.  68,  Fed.  Cas.  No.  5.586 — Magic  Raf- 
fle  Co.   ▼.   Elm   City  Co.   18   Blatchf.    156, 

2  Bann.  ft  Ard.  157,  Fed.  Cas.  No.  8.949^ 
Merserole  ▼.  Union  Paper  Collar  Co.  6 
Blatchf.  358,  Fed.  Cas.  No.  9.488— Pulte  t. 
Derby,  5  McLean,  836,  Fed.  Cas.  No.  11.465 
— Seymour  v.  Phillips  ft  C.  Constr.  Co.  7 
Biss.  463.  Fed.  Cas.  No.  12.689— White  ▼. 
Lee.  5  Bann.  ft  Ard.  574,  3  Fed.  224 — Teas 
▼.  Albright.  13  Fed.  413 — Smith  v.  Standard 
Laundry  Machinery  Co.  20  Blatchf.  362.  19 
Fed.    826— Williams    v.    Star    Sand    Co.    35 

•  Fed.  370 — Densmore  v.  Three  Rivers  Mfg. 
Co.  38  Fed.  749 — Montgomery  Palace  Stock- 
Car  Co.  V.  Street  Stable-Car  Line.  43  Fed. 
330— Silver  v.  Holt,  84  Fed.  811— Standard 
Dental  Mfg.  Co.  t.  National  Tooth  Co.  95 
Fed.  294 — Atherton  Mach.  Co.  v.  Atwood- 
Morrison  Co.  99  Fed.  114 — McMuUen  y. 
Bowers.  42  C.  C.  A.  472,  102  Fed.  496 — 
Atherton  Mach.  Co.  y.  Atwood-Morrlson  Co. 
43  CCA.  74,  102  Fed.  951— Victor  Talking 
Mach.  Co.  y.  The  Fair,  118  Fed.  611 — ^Victor 
Talking  Mach.  Co.  t.  The  Fair.  61  C  C.  A. 
50,  123  Fed.  425 — Backus  Portable  Steam 
Heater  Co.  t.  Slmonds,  2  App.  D.  C.  294— 
Annin  y.  Wren,  44  Hun,  356 — ^Tllghman  ▼. 
Hartell,  33  Phila.  Leg.  Int.  149,  11  Phlla. 
501— Hubbard  v.  Allen,  123  Pa.  20S,  16 
Atl.  772. 

Actions  relating  to  land. 

612.  The  patent  referred  to  in  the  act  of 
March  3,  1885  (23  Stat  at  L.  443,  chap. 
355),  §  2,  restricting  the  appellate  jurisdic- 
tion of  the  Supreme  Court  over  cases  from 
territorial  courts  is  a  patent  for  an  inven- 
tion or  discovery,  not  a  patent  for  land. 
Street  v.  Ferry,  119  U.  S.  385,  7  Sup.  Ct, 
Rep.  231,  30:  439 
United  SUtes  v.  White,  122  U.  S.  647, 

30:  1017 

613.  An  authority  exercised  under  the 
United  States,  within  the  meaning  of  the 
exception  from  the  limit  of  $5,000  under  the 
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set  of  Congress  of  March  3,  1885,  §  2,  re- 
gtiicting  the  appellate  jurisdiction  of  the 
United  States  Supreme  Court  over  cases 
from  territorial  courts,  refers  to  no  authori- 
ty exercised  or  claimed  in  favor  of  one  of 
the  parties  to  the  cause,  and  does  not  ex- 
tend to  a  question  as  to  the  validity  of  an 
authority  exercised  by  the  United  States  in 
removing  a  fence  pursuant  to  the  judgment 
of  the  court  rendered  in  the  case.  Cameron 
Y.  United  SUtea,  146  U.  S.  533,  13  Sup.  Ct. 
Rep.  184,  36:  1077 

614.  The  affirmance  by  a  territorial  su- 
preme  court  of  a  judgment  for  plaintiff  in 
an  action  of  forcible  entry  and  oetainer,  in 
which  defendant  set  up  an  equitable  title 
to  the  land,  cannot  be  reviewed  by  the  Su- 
preme Court  of  the  United  States,  where 
the  value  of  the  possession,  which  alone 
could  be  in  contest  in  such  an  action,  and 
which  alone  was  determined  by  the  judg- 
ment, was  less  than  $5,000.  McClung  v. 
Penny,  189  U.  S.  143,  23  Sup.  a.  Rep.  589, 

47:  751 


Revenue 

See  also  supra,  606^* 

615.  The  act  of  May  31,  1844  (5  Stat, 
ess  and  §  699,  Rev.  Stat),  authorizes  a 
writ  of  error  upon  a  final  judgment  in  a 
drcuit  court,  in  any  civil  action  brought  by 
the  United  States  for  the  enforcement  of  the 
rerenue  laws  or  for  the  collection  of  duties, 
without  regard  to  the  sum  or  value  in  con- 
troversy.    Mason  v.  Gamble,  21  How.  390, 

16:81 
Pettigrew  t.  United  SUtes,  97  U.  S.  385, 

24:  1029 
OiU4  In   Snyder  v.  United   States,   112   U.   S. 
217,  28  L.  ed.  698,  5  Sup.  Ct.  Rep.  118. 

616.  U.  S.  Rev.  Stat.  §  844,  U.  S.  Comp. 
8tat  1901,  p.  647,  providing  for  payment  by 
the  clerk  into  the  Treasury  of  surplus  mon- 
ey] received  by  him  as  fees  of  office  is  not  a 
revenue  law,  within  U.  S.  Rev.  Stat.  §  699, 
giving  jurisdiction  to  the  supreme  court 
with<rat  regard  to  the  sum  in  dispute. 
Inited  Stotes  v.  Hill,  123  U.  S.  681,  8  Sup. 
a  Rep.  308,  31:275 
DiftinffuUhed    In    United    States   v.    Hopewell, 

2  C.  C.  A.  612,  5  U.  S.  App.  187,  61   Fed. 
MO. 

Cittd  in  United  States  t.  Broadhead,  127  U.  S. 
213.  32  L.  ed.  147,  8  Sup.  Ct  Rep.  1191— 
United  SUtes  v.  Mason,  64  C.  C.  A.  271, 
129  Fed.  T43. 

617.  The  revenue  of  the  post  office  de- 
partment is  revenue  of  the  government  with- 
in the  meaning  of  said  act  of  1844.  United 
SUtes  V.  Bromley,  12  How.  88,  13:  905 
DittinguUhed  In   United   SUtea  v.  Norton,  91 

U.  S.  569,  23  U  ed.  465. 

OUed  la  United  SUtes  ex  rel.  Mlchels  v. 
Janes,  13  Blatchf.  200,  Fed.  Cas.  No.  15.464 
—Warner  v.  Fowler,  4  Blatchf.  314,  Fed. 
Caa.  No.  17,182 — Ward  v.  Congress  Constr. 
Co.  39  C.  C.  A.  676.  09  Fed.  605. 

618.  A  suit  on  an  official  bond  does  not 
oome  within  the  exception  of  U.  S.  Rev. 
Stat.  §  699,  relating  to  actions  for  the  en- 
forcement   of    the    revenue    laws.      United  I 


Stntes  V.  Hill,  123  U.  S.  681,  8  Sup.  Ct  Rep. 
308,  31 :  275 

Cited  in  United  States  v.  Hayoes.   130  U.   8. 
654,  32  L.  ed.  1060.  9  Sup.  Ct.  Rep.  648. 

619.  An  action  against  the  sureties  on 
a  bail  bond  given  to  appear  in  the  United 
States  court  to  answer  to  an  indictment  for 
forging  checks  against  an  assistant  treas- 
urer of  the  United  States  is  not  one  for  the 
enforcement  of  a  revenue  law,  under  U.  S. 
Rev.  Stat.  §  699,  subdiv.  2,  and  can  be  taken 
to  the  Supreme  Court  only  when  the  bond 
exceeds  $5,000.  United  States  v.  Broadhead, 
127  U.  S.  212,  8  Sup.  Ct.  Rep.  1191, 

32:  147 

620.  Jurisdiction  in  revenue  cases,  regard- 
less of  amount,  exists  only  in  revenue  cases 
from  a  circuit  court  of  the  United  States, 
not  from  the  court  of  appeals  of  Florida 
territory.    United  States  v.  Carr,  8  How.  1, 

12:  963 

621.  The  provisions  of  the  act  of  May  31, 
1844  (5  Stat  at  L.  658,  chap.  31,  U.  S.  Rev. 
Stat  §  699)  apply  only  to  cases  in  which  the 
United  States  is  plaintiff,  not  to  suits 
brought  by  an  importer  to  recover  back  an 
excess  of  duties.  Mason  v.  Gamble,  21  How. 
390,  16: 81 

Admiralty  cases. 

622.  Jurisdiction  of  appeals  from  all  final 
sentences  and  decrees  in  prize  cases  may  be 
taken  by  the  Supreme  Court  of  the  United 
States,  without  regard  to  the  amount  in  dis- 
pute and  without  any  certificate  of  the  dis- 
trict judge  as  to  the  importance  of  the  par- 
ticular case.  The  Habana,  175  U.  S.  677, 
20  Sup.  Ct  Rep.  290,  44:  320 
Cited   Id    United   States   v.   Sampson,   19  App. 

D.  C.  433. 

623.  In  a  libel  for  damages  for  collision, 
that  the  damage  sustained  exceeds  $2,000 
is  essential  to  jurisdiction.  Lockwood  v.  The 
Grace  Girdler  (The  Grace  Girdler)  6  Wall. 
441  18: 790 
Cited  in  Giles  v.  Harris.  189  U.  S.  600,  47  L. 

ed.  917,  23  Sup.  Ct.  Rep.  639. 

Petition  for  freedom. 

624.  This  court  has  jurisdiction  of  an  ap- 
peal from  the  circuit  court  in  the  case  of  a 
petition  for  freedom,  and  where  petitioner 
appeals,  without  regard  to  amount  in  con- 
troversy; but  if  the  party  claiming  to  own 
the  slave  should  appeal,  the  matter  in  dis- 
pute would  be  the  valuation  of  the  slave 
claimed.  Lee  v.  Lee,  8  Pet.  44,  8:  860 
Cited  in  Rl^in  v.  Marshall.  106  U.  S.  580,  27 

L.  ed.  249.  1  Sup.  Ct.  Rep.  484 — Kurta  v. 
Moffitt,  115  U.  S.  495.  20  L.  ed.  459,  6  Sup. 
Ct.  Rep.  148— Ruddlck  v.  Billings,  Woolw. 
336.  3  Nat.  Bankr.  Reg.  63.  Fed.  Cas.  No. 
12.110 — Gartside  v.  Gartslde,  42  Mo.  App. 
614 — Dryden  v.  Swlnburn,  15  W.  Va.  247. 

Jurisdiction  of  court  below. 

625.  A  judgment  or  decree  of  the  United 
States  circuit  court  may  be  reviewed  in  the 
Supreme  Court  without  reference  to  its 
amount,  in  cases  involving  the  jurisdiction 
of  that  court;  but  where  the  judgment  or 
decree  does  not  exceed  $5,000,  the  Supreme 
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Court   can   review   only    such   question    of 

jurisdiction.    25  Stat,  at  L.  693,  chap.  236. 

Parker  v.  Ornisby,  141  U.  S.  81,  11  Sup.  Ot. 

Rep.  812,  35:  654 

Cited  In  The  Paquete  Habana,  176  U.  S.  680. 

44  L.  cd.  321,  20  Sup.  Ct.  Rep.  290 — Great 

Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177 

U.   S.  454,  44  L.  ed.  844,  20  Sup.  Ct  Rep. 

690. 

Refusal  of  separate  trial. 

626.  The  action  of  the  circuit  court  of  the 
United  States  in  refusing  plaintiffs  in  error 
a  separate  trial  is  not  open  to  review  upon 
a  writ  of  error,  where  it  appears  that  the 
value  of  the  matter  in  dispute  is  not  suf- 
ficient to  give  the  Supreme  Court  jurisdic- 
tion. Hanover  F.  Ins.  Co.  v.  Kinneard,  129 
U.  S.  176,  9  Sup.  a.  Rep.  269,  32:  653 

Costs. 

627.  The  allowance  of  a  writ  of  error  by 
the  circuit  court  cannot  confer  jurisdiction 
uponi  the  Supreme  Court  where  the  only 
question  is  as  to  the  amount  of  costs  to 
be  taxed,  under  the  discretionary  power 
vested  in  the  circuit  court  by  the  act  of 
July  4,  1836,  §  11,  which  is  confined  to 
cases  involving  a  construction  of  the  patent 
laws  and  the  claims  and  rights  of  patentees 
under  them,  where  the  amount  taxed  is  less 
than  $2,000.     Sizer  v.  Many,  16  How.  98, 

14:  861 

Remanding  to  state  court. 

See  also  supra,  219. 

628.  The  right  under  the  act  of  March  3, 
1875,  §  5,  to  a  review  in  the  Supreme  Court 
of  the  United  States  of  an  order  of  a  circuit 
court  remanding  a  suit  to  a  state  court  as 
not  within  its  jurisdiction,  does  not  depend 
upon  the  value  of  the  matter  in  dispute. 
Babbitt  v.  Clark,  103  U.  S.  606,       26:  507 

Cases  coming  up  from  state  courts. 

First  Claiming  Bar  on  Appeal,  see  infra, 
4573. 

629.  In  cases  brought  up  from  the  state 
courts,  under  the  25th  section  of  the  ju- 
diciary act,  no  value  is  required.  Buel  v. 
Van  Ness,  8  \Mieat.  312,  5:  624 
Pratt  V.  Fitzhugh,  1  Black,  271,  17:  206 
Cited  In  The  Pnquete  Habana,  175  U.  S.  683, 

44  L.  ed.  322,  20  Sup.  Ct.  Rep.  290— Kulp 
V.  Rlcketts,  5  Phila.  307,  20  Phila.  Leg.  Int. 
268. 

Division  of  opinion. 

630.  On  the  trial  of  an  action  at  law, 
when  the  judges  of  the  circuit  court  are  op- 
posed in  opinion  on  a  material  question 
of  law,  the  opinion  of  the  presiding  judge 
prevails;  but  the  judgment  rendered  con- 
formably thereto  may,  without  regard  to 
its  amount,  be  reviewed  on  a  writ  of  error, 
upon  their  certificate  stating  such  questions. 
Dow  V.  Johnson,  100  U.  S.  158,  25:  632 
Distinguished  in  Waterville  v.  Van  Slyke,  116 

U.  S.  700,  29  L.  ed.  772.  6  Sup.  Ct  Rep.  622. 

Cited  in  Hoeford  v.  Germanla  F.  Ins.  Co.  127 
U.  S.  403,  82  L.  ed.  108,  8  Sup.  Ct.  Rep. 
1109 — Union  Nat.  Bank  v.  Bank  of  Kansas 
City,  186  U.  8.  220,  34  L.  ed.  348,  10  Sup. 
Ct.  Rep.  1013— United  States  ▼.  Rider,  163 
.     V.  S.  187,  41  L.  ed.  103,  16  Sup.  Ct.  Rap. 


983 — State  v.  Crocker,  6  Wyo.  808,  40  Pac 
681. 


II,  Mode  of  Review, 
a.  In  Cteneral, 

Allowance  of  Fees  of  Officers,  see  CSmm  Cer- 
tified, 53. 

Conformity  to  Mode  in  Federal  and  State 
Courts,  see  Courts,  1342. 

Appeal  rather  than  Bill  as  Remedy  to  Cor- 
rect Error,  see  Equity,  234a. 

Right  of  Habeas  Corpus  as  Dependent  on 
Exhaustion  or  Nonexistence  of  Revisory 
Remedies,  see  Habeas  Corpus,  L  b,  3. 

Appeal  as  Proper  Remedy  for  Rejection  of 
Original  Application  for  Patent,  see 
Patents,  627. 

Mode  of  Reviewing  Decision  of  Commission- 
ers of  Private  Land  Claims,  see  Private 
Land  Claims,  580-585. 

630a.  The  appellate  jurisdiction  of  this 
court  can  be  exercised  only  by  appeal  or 
writ  of  error.  Washington  County  v.  Dnrant, 
131  U.  S.  Ixxx.  Appx.  and,  18:  169 

631.  For  any  error  in  relation  to  the  facts 
a  writ  of  error  is  not  the  proper  remedy. 
Generes  v.  Campbell,  11  Wall.  193,  20:  110 
Distinguished  in  Folsom  v.  Mercantile  Ins.  Co. 

9  Blatchf.  204,  Fed.  Cas.  No.  4,908. 

Cited  in  Dower  v.  Richards,  151  U.  S.  666,  38 
L.  ed.  308,  14  Sup.  Ct.  Rep.  4 52 —Nashua 
Sav.  Bank  v.  Anglo-American  Land,  MortK. 
&  Afirency  Co.  189  U.  S.  282,  47  L.  ed.  787. 
28  Sup.  Ct.  Rep.  517. 

632.  An  apparent  defect  of  jurisdiction  for 
lack  of  a  matter  in  controversy  is  available 
only  by  appeal  or  writ  of  error,  and  does  not 
render  the  judgment  or  decree  a  nullity.  Re 
Sawyer,  124  U.  S.  200,  8  Sup.  Ct.  Rep.  482, 

31 :  402 
Cited  In  Re  Tyler,  149  U.  8.   181,  87  ll  ed. 
695,  13  Sup.  Ct.  Rep.  785. 

633.  A  writ  of  error  is  the  proper  remedy 
to  correct  the  refusal  of  the  highest  state 
court  to  execute  the  mandate  of  the  Supreme 
Court  of  the  United  States  on  a  former  writ 
of  error.    Martin  v.  Hunter,  1  Wheat.  304, 

4:97 
Cited  In  Roberts  v.  Cooper,  20  How.  481,  15 
h.  ed.  974 — Lltchfleld  v.  Dubuque  ft  P.  R. 
Co.  7  Wall.  271,  19  L.  ed.  151 — TeonesMQ 
V.  Davis,  100  U.  S.  291,  26  L.  ed.  660 — 
Stanley  v.  Schwalby,  162  U.  8.  280.  40  L. 
ed.  969,  16  Sup.  Ct.  Rep.  764 — Sonthera 
BIdg.  &  L.  Asso.  V.  Carey,  117  Fed.  328 — 
Hastings  v.  Foxworthy,  45  Neb.  693,  84  L. 
R.A.  347,  63  N.  W.  956. 

634.  A  decree  of  a  circuit  court  of  the 
United  States  upon  the  merits  can  be  re- 
viewed in  the  Supreme  Court  of  the  United 
States  only  by  appeal,  which  cannot  be 
taken  until  after  a  final  decree  has  been 
made  disposing  of  the  whole  cause.  Coving- 
ton V.  First  Nat.  Bank,  185  U.  8.  270,  22 
Sup.  Ct.  Rep.  645,  46:  906 

635.  No  appeal  lies  from  a  decree  of  a 
court  of  bankruptcy  in  a  proceeding  begun 
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by  the  receiver's  petition  for  directions  re- 
specting a  Rale  by  which  the  question  of 
his  possession  of  the  property  was  decided, 
a  sale  decreed,  and  the  rights  of  adverse 
daimanta  determined,  since  this  is  a  proceed- 
ing in  bankruptcy,  and  not  an  independent 
snit,  and  can  only  be  reviewed  b^  the 
circuit  court  of  appeals  by  the  revision  in 
matter  of  law  authorized  under  the  bank- 
rapt  act  of  July  1,  1898  (30  Stat,  at  L.  553, 
chap.  541,  U.  S.  Comp.  Stat.  1901,  p.  3432), 
§  24ft,  "on  due  notice  and  petition. '  First 
Nat.  Bank  v.  Chicago  Title  &  T.  Co.  198  U. 
S.  280,  25  Sup.  a.  Rep.  693,  49:  1051 

CiU4  iB  Whitney  v.  Wenman,  198  U.  8.  552, 
49  L.  ed.  1101,  25  Sap.  Ct.  Rep.  778 — Steiner 
V.  Marshall,  72  C.  C.  A.  104,  140  Fed.  711 
-  Samel  ▼.  Dodd,  73  C.  C.  A.  256.  142  Fed. 
70— Re  Mertena,  73  C.  0.  A.  561,  142  Fed. 
416. 

Appeal  or  Injunction. 

€36.  An  agreement  between  a  purchaser 
of  land  at  judicial  sale  and  a  tenant  in  pos- 
M^sion  under  the  purchaser  at  a  prior  sale, 
vho  failed  to  complete  his  purchase,  does 
wx  justify  an  appeal  from  an  order  of  the 
circuit  eoinrt  directing  process  to  issue  to  put 
»uch  purchaser  into  possession,  but  the  reme- 
dy of  such  tenant  is  by  an  injunction  to 
prevent  the  purchaser  from  disturbing  him 
in  his  possession.  Callan  v.  May,  2  Black, 
541,  17: 281 

5.  Appeal  or  Error. 

Or^rtbrowing  Distinction  between  Appeal 
and  Writ  of  Error,  see  infra,  3403. 

Di^tinrtion  between,  as  to  Question  Review- 
able, see  infra,  4240. 

aeirospectiTe   Statute  as  to,  see   Statutes, 

"^  also  infra,  2532,  2545,  2685,  2686,  2840. 

637.  An  act  authorizing  an  appeal  will  not 
w»nl>r  jurisdiction  in  error.  United  States 
y.  ^ioodwin,  7  Cranch.  108,  3:  284 
Citfd  in  Rz  parte  Crane,  5  Pet.  205,  8  L.  ed. 

J»ft-Dower  t-  Richards.  151  U.  8.  663,  38 
L  ed.  307,  14  Sap.  Ct.  Rep.  452 — Noe  v. 
roited  States,  Hoffm.  I^nd  Cas.  243,  Fed. 
Ctt.  No.  10,286 — ITnited  States  v.  Wonson, 
1  Gall.  6,  Fed.  Cas.  No.  16,750 — Re  Soudan 
Mfsr-  Co.  61  C.  C.  A.  478,  113  Fed.  806— 
(^nae  t.  Reeder,  28  Mich.  535,  15  Am.  Rep. 
228 — Christlaoson  y.  V^naen'  Warehouse 
Asm.  5  N.  D.  445,  82  L.R.A.  732,  67  N.  W. 
900— Day  t.  Holland,  15  Or.  470,  15  Pac. 
855— Blaliop  ▼.  State,  43  Tex.  400. 

638.  A  writ  of  error  does  not  lie  to  the 
Supreme  Court,  under  authorization  of  an 
appeal  United  States  v.  Gordon,  7  Cranch, 
at.  3: 347 
Cited  in  Noe  ▼.   United  States,   Hoffm.   Land 

Cas.  243,  Fed.  Cas.  No.  10,286. 

^9.  Under  the  acts  of  Congress  regulating 
the  appellate  jurisdiction  of  the  Supreme 
Court  from  the  circuit  courts,  cases  must 
he  brought  up  by  writ  of  error,  and  not  by 
appeal.  Sarcbet  r.  United  States,  12  Pet. 
143,  9:  1033 

MO.  The  writ  of  error  is  more  technically 
proper  where  a  single  point  of  law,  rather 


than  the  whole  case,  is  involved.   Cohen  ▼. 
Virginia,  6  Wheat.   264,  5:257 

Cited  In   State  v.  Jones,  7  Oa.  428 — Fleming 
V.  Clark,  12  Allen,  196. 

641.  Whatever  its  original  nature,  a  suit 
in  the  circuit  court  can  be  removed  here  only 
by  writ  of  error,  under  the  judiciary  act 
of  1789.  Blaine  v.  The  Charles  Carter,  4 
Dall.  22,  1 :  724 
Jones  V.  La  Vallette,  5  Wall.  579,  18:  550 
Cited  in  Jones  v.  La  Vallette,  5  Wall.  579,  18 

L.  ed.  550 — United  States  v.  Wonson,  1 
Gall.  8,  Fed.  Cas.  No.  16.750. 

642.  An  appeal  may  be  so  regulated  as  to 
serve  the  purpose  of  a  writ  of  error  in  bring- 
ing up  errors  for  review.  Cohen  v.  Virginia, 
6  Wheat.  264,  5:  257 
Cited  in  Suydam  v.  Williamson,  20  How.  483, 

15  L.  ed.  980 — Pomeroy  v.  State  Bank,  1 
Wall.  600,  17  L.  ed.  641— Rogers  v.  Bur- 
lington, 3  Wall.  661,  18  L.  ed.  82-— New  Or- 
leans, O.  &  G.  W.  R.  Co.  ▼.  Morgan,  10 
Wall.  261,  19  L.  ed.  892 — New  Orleans  Ins. 
Asso.  V.  Piaggio,  16  Wall.  886,  21  L.  ed.  859 
— Sedgwick  V.  Dawkins,  16  Fia.  201. 

643.  The  laws  or  practice  of  a  territory 
cannot  regulate  the  process  by  which  the 
Supreme  C:>urt  exercises  its  appellate  power. 
Brewster  v.  Wakefield,  22  How.  118,  16:  301 
Cited  In  Walker  v.  Dreville,  12  Wall.  442,  20 

L.  ed.  430 — Fleitas  v.  Richardson,  147  U. 
8.  544,  37  L.  ed.  275,  13  Sup.  Ct  Rep.  429. 

644.  A  judgment  in  a  circuit  court  of  the 
United  States  in  an  action  upon  a  promis- 
sory note  must  be  brought  to  this  court  by 
writ  of  error,  not  by  appeal.  Jones  v.  La 
Vallette,  5  Wall.  579,  18:  550 
Cited  in  United  States  v.   Emholt,   105  U.   S. 

416,  26  L.  ed.  1078 — Dower  v.  Richards, 
151  U.  8.  664,  38  L.  ed.  308,  14  Sup.  Ct. 
Rep.  452. 

645.  The  final  judgment  of  the  United 
States  circuit  court  in  an  action  of  assump- 
sit on  bonds  and  coupons  can  only  be  re- 
vised by  the  Supreme  Court  of  the  United 
States  on  writ  of  error.  Deland  v.  Platte 
County,  155  U.  S.  221,  15  Sup.  Ct.  Rep.  82, 

39:  128 

Editorial  note. 

Distinction  between  an  appeal  and  a  writ 
of  error.  13:  867 

Decisions  of  state  courts. 

646.  No  appeal  can  be  taken  from  the 
final  decision  of  a  state  court  of  last  re- 
sort to  the  Supreme  Court  of  the  United 
States.  A  writ  of  error  alone  can  bring  up 
the  cause.    Verden  v.  Coleman,  22  How.  192, 

16:  336 

Actions  at  law. 

Mode  of  Review,  see  infra,  687. 

647.  Cases  at  law  are  reviewable  only  by 
writ  of  error.  Bondurant  v.  Watson,  103  U. 
S.  278.  26:  447 
Cited  in  Stevens  v.  Clark,  10  C.  C.  A.  382,  IS 

U.  S.  A  pp.  584,  62  Fed.  323 — DeTiemos  v. 
United  States.  46  C.  C.  A.  197,  107  Fed. 
123 — Highland  Boy  Gold  Min.  Co.  v.  Strlck- 
ley.  116  Fed.  855. 

648.  A  writ  of  error  U  the  proper  mode 
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of  reviewing,  in  the  circuit  court,  a  judgment 
at  law.     Brooks  v.  Norris,  11  How.  204, 

13:  665 
Cited  in  Wilmington   ▼.  Rlcaud«  82  C.   C.   A. 
578,  61  U.  S.  App.  626,  00  ^ed.  213. 

649.  Cases  at  law  can  be  brought  to  the 
Supreme  Court  only  by  writ  of  error.  Sarch- 
et  V.  United  States,  12  Pet.  143,  9:  1033 
Ballance  v.  Foracyth,  21  Pet.  389,  16:  143 
Kahn  v.  Hamilton,  108  U.  S.  15,  1  Sup.  Ct. 

Rep.  139,  27:635 

Hecht  V.  Boughton,  105  U.  S.  235, 

26:  1018 

United  States  v.  Union  P.  R.  Co.  105  U.  S. 
263,  26:  1021 

United  States  v.  Hailey,  118  U.  S.  233,  6 
Sup.  Ct.  Rep.   1049,  30:  173 

Oited  in  Ruddlck  t.  Billiogs,  Woolw.  333.  Fed. 
Cas.  No.  12,110 — Stevens  v.  Clark.  10  C.  C. 
A.  381,  18  U.  S.  App.  584,  62  Fed.  323— 
Muhlenberg  County  v.  Dyer.  13  C.  C.  A.  65, 
31  U.  S.  App.  109,  65  Fed.  635— Wilming- 
ton V.  Ricaud,  32  C.  C.  A.  578,  61  U.  S. 
App.  626.  90  Fed.  213 — DeLemos  y.  United 
States,  46  C.  C.  A.  197.  107  Fed.  123— 
Highland  Boy  Gold  Min.  Co.  t.  Strickley, 
54  C.  C.  A.  189,  116  Fed.  855 — State  v. 
Mitchell,  29  Fla.  315,  10  So.  746— Player 
▼.  Bokenfohr,  40  Fia.  417,  24  So.  472. 

650.  Where  a  case  is  brought  up  by  an 
appeal  from  a  judgment  on  the  common-law 
side  of  the  circuit  court,  instead  of  by  a 
writ  of  error,  it  must  be  dismissed.  Bevins 
V.  Ramsey,  11  How.  185,  13:  657 
Cited  in  'united  States  v.   Emholt,  105   U.  S. 

416,  26  L.  ed.  1078 — Comstock  y.  KagletoD, 
196  U.  S.  100,  49  L.  ed.  403,  25  Sup.  Ct. 
Rep.  210 — Muhlenberg  County  v.  Dyer,  31 
C.  C.  A.  65,  31  U.  S.  App.  109.  6ff  F«d.  635. 

651.  Errors  alleged  to  have  been  commit- 
ted in  an  action  at  law  can  be  reviewed  in 
the  Supreme  Court  of  the  United  States 
only  by  writ  of  error.  Behn,  M.  &  Co.  v. 
Campbell,  205  U.  S.  403,  27  Sup.  Ct.  Rep. 
502,  51:857 

652.  A  case  at  law  cannot,  under  the 
act  of  1803,  be  brought  to  the  Supreme 
Court  by  appeal.  Parish  v.  Ellis,  16  Pet. 
451,  10:  1028 
Cited  in   Reeves  v.   Low,   8  App.   D.  C.   118 — 

Kent  v.  Harcourt,  33  Barb.  498. 

653.  Writ  of  error  and  not  appeal  is  the 
proper  method  of  obtaining  a  review  in  the 
Federal  Supreme  Court  of  a  judgment  in  an 
action  at  law  of  the  supreme  court  of  the 
territory  of  Oklahoma.  Comstock  v.  Eagle- 
ton,  196  U.  S.  99,  25  Sup.  Ct.  Rep.  210, 

49:  402 
Oited  in  National  Live  Stock  Bank  v.  First 
National  Bank,  203  U.  S.  305.  51  L.  ed.  196, 
27  Sup.  Ct.  Rep.  70 — Behn  v.  Campbell, 
205  U.  S.  407,  51  L.  ed.  858,  27  Sup.  Ct. 
Rep.  502. 

654.  A  writ  of  error,  and  not  an  appeal, 
in  an  action  at  law,  is  allowed  under  the 
Tucker  act  of  March  3,  1887,  regulating 
procedure  in  suits  against  the  government 
in  the  circuit  or  district  court.  Chase  v. 
United  SUtes,  155  U.  S.  489,  15  Sup.  Ct. 
Rep.  174,  39:  234 
Cited  in  United  States  v.  King,  104  U.  S.  703, 

41  L.  ed.  1180,  17  Sur.  Ct.  Rep.  995— United 


States  T.  Ilarsha,  172  U.  S.  570,  43  L.  ed. 
557,  19  Sup.  Ct.  Rep.  294— Thread?! II  v. 
Piatt,  71  Fed.  2— United  States  v.  Tlnsley. 
19  C.  C.  A.  516,  25  U.  S.  App.  266,  73  Fed. 
369 — United  States  v.  Harris.  22  C.  C.  A. 
150,  46  U.  S.  App.  146.  76  Fed.  242— United 
States  v.  Saunders,  24  C.  C.  A.  650,  50  U. 
S.  App.  24.  79  Fed.  408— United  States  ▼. 
Kelly.  32  C.  C.  A.  447,  61  U.  S.  App.  263, 
89  Fed.  952 — Wilmington  ▼.  Ricaud.  32  C. 
C.  A.  579,  61  U.  S.  App.  626.  90  Fed.  213 — 
DeLemos  v.  United  States,  46  C.  C.  A.  199, 
107  Fed.  125. 

655.  In  many  of  the  states  and  territories, 
the  ancient  common -law  remedy  for  the  pur- 
pose of  obtaining  an  allotment  of  dower,  aa 
well  as  the  remedies  for  other  legal  rights, 
have  been  changed  for  others  more  con- 
venient and  suitable  to  our  situation  and 
habits;  yet  they  are  regarded  as  cases  at 
law,  although  they  are  not  carried  on  accord- 
ing to  the  forms  of  the  common  law,  and 
under  the  acts  of  Congress  they  cannot  be 
brought  here  except  by  writ  of  error.  Parish 
V.  Ellis,  16  Pet.  451,  10:  1028 
Cited  in  Fenn  v.  Holme.  21   How.   486.   16   L. 

ed.  200 — Nelson  v.  Huldekopor.  13  C.  C.  A. 
659,  30  U.  S.  App.  88.  66  Fed.  617— Hen- 
derson V.  Cbaires,  25  Fla.  .^0,  6  So.  164 — 
Godwin  V.  King,  31  Fla.  540.  13  So.  108 — 
Ahbott  V.  Union  Mut.  L.  Ins.  Co.  127  Ind. 
73,  26  N.  B.  153 — Browning  v.  Browning. 
3  N.  M.  669.  9  Pac.  677— Cast  ▼.  Cast.  1 
Utah,  123— Stevens  v.  Baker,  1  Wash.  Terr. 
319. 

656.  A  motion  praying  the  circuit  court 
for  a  rule  upon  a  marshal  to  show  cause 
why  he  should  not  execute,  to  the  purchas- 
er, a  deed  of  land  sold  by  him  under  exe- 
cution, and  for  an  order  staying  all  pro- 
ceedings under  other  executions  in  his  hands 
towards  a  resale  of  the  same  premises,  a 
rule  granted  under  it,  and  a  subsequent 
judgment  and  order  of  the  court  discharg- 
ing the  rule  and  directing  petitioner  to  pay 
costs,  are  proceedings  at  law;  and  such  a 
judgment  can  be  removed  to  the  Suprenae 
Court  only  by  writ  of  error.  Burrows  v. 
Carrow  (Burrows  v.  The  Marshall)  15  WaU. 
682,  21 :  249 
Cited  in  Muhlenberg  County  v.  Dyer.  1,H  C.   C. 

A.   65,  31  U.  S.  App.   109,   65    Fed.  635. 

657.  Where  the  proceedings  below  related 
to  a  seizure  of  land,  they  must  be  regirded 
as  a  case  of  eommon-lnw  jurisdiction,  a 
final  decision  in  which  can  be  reviewed  here 
only  on  writ  of  error.  Armstrong's  Foundry 
V.  Ignited  States  (Armstrong's  Foundry)  6 
Wall.  766,  18:  882 
Cited  in    Garnett   v.   United   States,    11    Wall. 

258,  20  L.  ed.  79. 

658.  A  judgment  in  an  action  at  law 
against  the  United  States  under  the  act  of 
Congress  of  March  3,  1887,  is  reviewable  by 
the  circuit  court  of  appeals  on  writ  of 
error.  United  SUtes  v.  Harsha,  172  U.  8. 
567,   19   Sup.  Ct.   Rep.   294,  43:  556 

Gases  not  tried  by  jury. 

659.  Actions  at  law  in  the  territorial 
courts  of  Utah  when  not  tried  by  a  jury  are 
properly  brought  up  to  the  Supreme  Court 
of  the  United  States,  under  the  act  of  April 
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7, 1874,  by  appeal.    Murphy  v.  Ramsey,  114 
U.  S.  15,  6  Sup.  Ct.  Rep.  747,  29:  47 

660.  A  case  tried  by  a  territorial  court 
without  a  jury  can  be  taken  to  the  Supreme 
Court  of  the  United  States  only  by  appeal. 
That  court  has  no  jurisdiction  over  such  a 
case  taken  to  it  by  writ  of  error.  Gregory 
Conaol.  Min.  Co.  v.  Sterr,  141  U.  S.  222,  11 
Sup.  a.  Rep.  914,  35:  715 
Storv  V.  Black,  119  U.  S.  235,  7  Sup.  Ct. 

Rep.  176,  30:  341 

Cittd  In  Idaho  &  O.  Land  Improv.  Co.  v.  Brad- 
burr.  132  U.  S.  514.  33  L.  ed.  436.  10  Sup. 
Ct.  Rep.  177 — Scb'ofield  v.  Folaom,  168  U.  S. 
706.  42  L.  ed.  1213.  18  Sup.  Ct.  Rep.  046 
—First  Nat.  Rank  ▼.  McAndrews,  7  Mont. 
436.  17  Pac.   554. 

661.  A  case  which  was  not  tried  in  a 
territorial  court  by  a  jury  must  be  brought 
here  for  review  by  appeal,  and  not  by  writ 
01  error.  VVoolf  v.  Hamilton,  108  U.  S.  15, 
1  Sup.  Ct.  Rep.  139,  27:  635 
Cited  in  Murphj  v.  Ramsey,  114  U.  S.  35,  29 

L  ed.  54.  5  Sup.  Ct.  Rep.  747— United  States 
Y.  Hailey.  118  V.  S.  235.  30  L.  ed.  173,  6 
Sup.  Ct.  Rep.  1049— Story  v.  Black,  119  U. 
8,  237.  30  L.  ed.  342.  7  Sup.  Ct.  Rep.  176 
— Mnhlenben?  County  v.  Dyer.  13  C.  C.  A. 
65.  31  U.  S.  App.  109.  65  Fed.  635— First 
Mat.  Bank  v.  McAndrews,  7  Mont.  436,  17 
Pac.  554. 

662.  Under  the  act  of  April  7,  1874,  a 
«a.«e  from  a  territorial  court  must  be 
brought  here  by  appeal,  where  there  was 
DO  trial  by  jury,  and  by  writ  of  error,  where 
there  was  a  trial  by  jury.  United  States  v. 
Union  P.  R.  Co.  105  U.  S.  263,  26:  1021 
Stringfellow  ▼.  Cain,  99  U.  S.  610, 

25:  421 

Upton  ▼.  Mason,  154  U.  8.  675  Appx.  and 

14  Sup.  Ct.  Rep.  1214,  26:  1069 

Upton  V.  Steele,  154  U.  8.  675  Appx.  and 

14  Sup.  a.  Rep.  1241,  26:  1069 

Bonnifield    v.    Price.    154   U.   8.    672    Appx. 

and  14  Sup.  Ct.  Rep.  1194,  26:  1022 

Tannon  v.  Pratt,  99  U.  S.  619,  25:  446 

Hecht  V.  Boughton,  105  V.  8.  235, 

26:  1018 
Cited  in  Cannon  t.  Pratt,  90  U.  S.  619,  25 
L  ed.  447 — Neslin  ▼.  Welle,  F..&  Co.  104 
0  8.  429,  26  L.  ed.  803— Davis  v.  Fred- 
ericks. 104  U.  8.  619.  26  L.  ed.  849— Hecht 
T.  BoQ^ton,  105  U.  S.  236.  26  L.  ed.  1018 
—United  States  v.  Union  P.  R.  Co.  105  U. 
8  264.  26  L..  ed  1021— Gray  ▼.  Howe.  108 
U  H  13.  27  L.  ed.  634.  1  Sup.  Ct  Rep.  136 
— Wooir  ▼.  Mamilton,  108  U.  S.  15.  27 
U  ed  635.  1  Sup.  Ct.  Rep.  139 — Eilers  r. 
Boatman,  111  O.  S.  357,  28  L.  ed.  455,  4 
Sap-  Ct.  Rep.  432 — Murpby  y.  Ramsey,  114 
D.  8  35.  29  L.  ed.  54,  5  Sup.  Ct.  Rep.  747 
-OBeilly  ▼.  Campbell,  116  U.  S.  420,  29  L. 
^  669,  6  Sup.  Ct.  Rep.  421 — United  States  r, 
Hailey.  118  U  8.  2.15,  30  L.  ed.  173,  6  Sup. 
Ct.  Rep.  1049 — Story  v.  Black,  119  V.  S. 
2.17.  30  L.  ed.  341.  7  Sup.  Ct.  Rep.  176— 
Idaho  &  O.  Land  Improv.  Co.  ▼.  Bradbury, 
132  U.  8.  514,  33  L.  ed.  4.S6,  10  Sup.  Ct. 
Rep.  177— Baiwett  ▼.  United  States,  137  U 
8.  502.  34  L.  od.  763,  11  Sup.  Ct.  Rep.  165 
— Oreifory  Cbnuol.  Min.  Co.  v.  Starr,  141 
U.  8.  22.3.  35  L.  ed.  715,  11  Sop.  Ct.  Rep. 
914— Ran  Pedro  &  C.  D.  A.  Co.  v.  United 
States,  146  U.  8.  131,  36  L.  ed.  914.  13  Sup. 
Cl  Rep.  94 — ^'asatch  Min.  Co.  v.  Crescent 
Min.  Co.  148  U.  8.  297,  37  L.  ed.  457,  lo 
U.  &  Dig.— 16 


Sup.  Ct.  Rep.  600 — Cameron  v.  United  States, 
148  U.  S.  ao.-i,  37  L.  od.  461.  13  Sup.  Ct. 
Rep.  595 — Mnmmotb  Min.  Co.  v.  Salt  Lake 
Foundry  &  Mach.  Co.  151  U.  S.  450,  38  L.  ed. 
230.  14  Sup.  Ct.  Rep.  384— Haws  v.  Vic- 
toria Copper  Min.  Co.  160  U.  S.  311,  40  L. 
ed.  438,  16  Sup.  Ct.  Rep.  282— Sallna  Stock 
Co.  V.  Saiina  Creek  Irrlg.  Co.  163  U.  S. 
117.  41  L.  ed.  9.3.  16  Sup.  Ct  Rep.  1036 — 
Bear  Lake  &  River  Waterworks  &  Irrig.  Co. 
V.  Garland.  164  U.  S.  18,  41  L.  ed.  334,  IV 
Sup.  Ct.  Rep.  7 — Ogden  City  y.  Armstrone;, 
168  U.  S.  235,  42  L.  ed.  451.  18  Sup.  Ct.  Rep, 
98 — Harrison  v.  Perea.  168  U.  8.  323,  42 
L.  ed.  482,  18  Sup.  Ct.  Rep.  129— NaegUn 
V.  DeCordoba.  171  U.  8.  640,  43  L.  ed.  316, 
19  Sup.  Ct.  Rep.  35— United  States  Trust 
Co.  V.  New  Mexico,  183  U.  S.  540.  46  L.  ed. 
319.  22  Sup.  Ct.  Rep.  172— Muhlenberg 
County  V.  Dyer.  13  C.  C.  A.  65,  31  U.  S. 
App.  100,  65  Fed.  635 — Butta  v.  Colton,  6 
Dak.  313.  43  N.  W.  717— First  Nat.  Bank  v. 
McAndrews,  7  Mont.  436,  17  Pac.  554. 

663.  Suits  in  equity  in  the  territorial 
courts,  and  actions  in  which  the  trial  was 
not  by  jury,  can  be  reviewed  by  the  United 
States  Supreme  Court  only  by  appeal,  and 
not  by  writ  of  error.  Idaho  &  O.  Land 
Improv.  Co.  v.  Bradbury,  132  U.  S.  509,  10 
Sup.  Ct.  Rep.  177,  33:  433 
Cited   in    Re   Worcester   County,   42   C.    C.   A. 

641,   102  Fed.  812. 

664.  Under  the  act  of  April  7,  1874,  the 
jurisdiction  of  the  Supreme  Court  to  re- 
view judgments  and  decrees  of  territorial 
courts,  rendered  in  equity,  upon  trial  with- 
out a  jury,  can  be  exercised  only  when  re- 
moved by  appeal,  and  not  by  writ  of  error. 
Davis  v.  Fredericks,   104  U.  S.  618, 

26:849 
Cited  In  Idabo  &  O.  Land  Improv.  Co.  ▼.  Brad- 
bury, 132  U    S.  514,  33  L.  ed.  436,  10  Sup. 
Ct.    Rep.    177. 

665.  Writ  of  error  is  the  proper  method 
of  reviewing  a  judgment  of  the  supreme 
court  of  the  territory  of  Oklahoma,  affirm- 
ing a  judgment  of  the  court  below  in  an  ac- 
tion of  replevin  tried  by  the  court  upon 
waiver  of  a  jury.  National  Livestock  Bank 
V.  First  Nat.  Bank,  203  U.  S.  296,  27  Sup. 
Ct.  Rep.  79,  51:192 

666.  Writ  of  error,  and  not  appeal,  is  the 
proper  method  of  obtaining  a  review  in  the 
Supreme  Court  of  the  United  States  of  a 
judgment  of  the  Oklahoma  supreme  court, 
affirming  a  judgment  of  the  trial  court,  in 
an  action  on  a  contract,  tried  by  the  court 
without  a  jury.  Guss  v.  Nelson,  200  U.  S. 
298,  26  Sup.  Ct.  Rep.  2€9,  50:  489 
Cited   in    National    Live   Stock    Bank    v.    BMrst 

National  Bank.  203  U.  S.  305,  51  L.  ed.  196, 
27  Sup.  Ct.  Rep.  79. 

667.  Writ  of  error,  and  not  appeal,  is  the 
proper  method  of  obtaining  a  review  in  the 
Federal  Supreme  Court  of  a  judgment  of 
the  supreme  court  of  the  territory  of  Okla- 
homa which  affirmed  a  judgment  of  the 
court  below  sustaining  a  demurrer  to,  and 
dismissing  with  costs,  the  petition  in  an  ac- 
tion to  recover  damages  for  false  imprison- 
ment. Comstock  V.  Eagleton,  196  U.  S.  99. 
25  Sup.  Ct.  Rep.  210,  49:  402 

668.  The   fact  that  an  action  of  eject- 
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ment  was  tried  by  the  court,  upon  waiver 
of  a  jury,  does  not  make  appeal  the  proper 
method  of  obtaining  a  review  in  the  Federal 
Supreme  Court  of  the  final  judgment  of  the 
Oklahoma  supreme  court,  under  the  act  of 
May  2,  1890  (26  Stat,  at  L.  81,  85,  chap. 
182),  §  9,  authorizing  such  review  in  the 
same  manner  and  under  the  same  regula- 
tions as  though  the  judgment  were  that  of 
a  Federal  circuit  court.  Oklahoma  City  v. 
McMa8ter,.196  U.  S.  529,  25  Sup.  Ct.  Rep. 
324,  49:  587 

Cited  in  GusB  ▼.  Nelson,  200  U.  8.  302.  50 
L.  ed.  491.  26  Sup.  Ct.  Rep.  260 — Behn  v. 
Campbell.  200  U.  8.  611.  50  L.  ed.  619,  26 
Sup.  Ct.  Rep.  753 — National  Live  Stock  Bank 
V.  First  National  Bank.  203  U.  S.  805,  51 
L.  ed.  196.  27  Sup.  Ct.  Rep.  79. 

Equity  cases  generally. 

See  also  supra,   663,   664;   infra,  684- 
687. 

669.  Where  a  proceeding  in  equity  for 
the  foreclosure  of  a  mortgage  is  brought  to 
the  Supreme  Court  from  the  Louisiana  cir- 
cuit by  writ  of  error  instead  of  by  appeal, 
the  writ  will  be  dismissed.  Walker  v.  Dre- 
ville.  12  Wall.  440,  20:  429 
Cited    In    Marin    v.    Lalley,    17  ^Wall.    18.    21 

L.  ed.  596 — Hayward  v.  Andrews.  106  U.  8. 
678.  27  L.  ed.  273,  1  Sup.  Ct.  Rep.  644 — 
Idaho  &  O.  Land  Improv.  Co.  v.  Bradbury, 
132  U.  8.  515.  83  L.  ed.  437.  10  Sup.  Ct 
Rep.  177 — Fleltas  v.  Richardson.  147  U.  8. 
544.  37  L.  ed.  275,  13  Sup.  Ct.  Rep.  429 
—Benjamin  v.  Cavaroc,  2  Woods.  172.  Fed. 
Cas.  No.  1.300 — ^Land  Trust  v.  Hoffman,  6 
C.  C.  A.  361,  18  U.  8.  App.  899,  57  Fed. 
336. 

670.  The  distinction  between  law  and 
equity  must  be  preserved  in  Federal  courts. 
Equity  causes  from  the  circuit  of  Louisiana 
must  come  here  by  appeal,  and  common-law 
causes  by  writ  of  error.  Walker  v.  Dreville. 
12  Wall.  440,  20:  429 
Cited  In  Bessette  ▼.  W.  B.  Conkey  Co.  194  U. 

8.  338.  48  L.  ed.  1006.  24  Sup.  Ct  Rep.  665 
—Stevens  v.  Clark.  10  C.  C.  A.  382.  18 
U.  8.  App.  584,  62  Fed.  323 — Muhlenberg 
County  V.  Dyer,  13  C.  C.  A.  65.  31  U.  8. 
App.  109,  65  Fed.  635 — Nelson  v.  Lowndes 
County,  35  C.  C.  A.  422,  03  Fed,  541— High- 
land  Boy  Gold  Mln.  Co.  v.  Strickiey.  54  C. 
C.  A.  189.  116  Fed.  855. 

671.  A  decree  in  chancery  should  be 
brought  up  for  review  by  an  appeal,  not  by 
writ  of  error.  McCollum  v.  Eager,  2  How. 
61,  11:  179 
Murdock  v.  Memphis,  20  Wall.  590, 

22:429 
Hayes  v.  Fischer,  102  U.  S.  121,  26:  95 

Blease  v.  Garlington,  92  U.  S.  1,  23:  521 
Cited  In  Fleltas  v.  Richardson.  147  U.  8.  547. 
37  L.  ed.  275,  13  Sup.  Ct.  Rep.  429 — Land 
Trust  V  Hoffman.  6  C.  C.  A.  361,  13  U.  8. 
App.  399,  57  Fed.  336— Stevens  v.  Clark.  10 
C.  C.  A.  381.  18  U.  S.  App.  584,  62  Fed. 
323 — Muhlenberg  County  v.  Dyer,  13  C.  C.  A. 
65,  31  U.  8.  App.  109,  65  Fed.  63rj — Amer- 
ican F.  Ins.  Co.  V.  Charleston  Bridge  Co. 
13  C.  C.  A.  65.  25  U.  8.  App.  200,  65  Fed. 
635 — Nelson  v.  Lowndes  County,  36  C.  C. 
A.  422,  93  Fed.  541— Hlffhland  Boy  Gold 
Mln.  Co.  V.  Strickiey,  54  C.  C.  A.  189.  116 
Fed.  855 — Enoch  Morgan's  Rons  Co.  v.  Glb- 
lon,  122  Fed.  422 — United  States  ▼.  GUson, 


1    Idaho.    306 — Howes    ▼.    Buckingham,    IS 
Wis.  444. 

672.  A  case  cannot  be  treated  as  as  ap- 
peal in  a  court  of  equity  jurisdiction,  under 
the  act  of  1803;  if  it  is  brought  up  by  writ  of 
error.    Parsons  v.  Armor,  3  Pet.  413, 

7:724 
Explained  In  Breedlove  v.  Nicolet,  7  Pet.  423. 
8  L.  ed.  735. 

Cited  In  Hyde  v.  Booraem,  16  Pet.  176,  10  I« 
ed.  928 — Phillips  v.  Preston.  5  How.  200,  12 
L.  ed.  157. 

673.  A  suit  in  equity,  under  the  third 
clause  of  the  2d  section  of  the  bankrupt  act, 
can  only  be  removed  into  the  circuit  court 
uy  appeal,  under  the  8th  section  of  that  act. 
Stickney  v.  Wilt,  23  Wall.  160,  23:  50 
Cited  <M  limited  in  Re  Mlchle.  116  Fed.  753. 

Cited  In  Pettus  v.  Georgia  R.  &  Bkg.  Co.  3 
Woods,  629.  Fed.  Cas.  No.  11,048 — Swnnn  v. 
Sanborn.  4  Woods,  6.30.  Fed.  Cas.  No.  13,- 
675 — Re  Steuer,  3  N.  B.  N.  Rep.  229,  104 
Fed.  978. 

674.  Where  an  action  of  jactitation,  or 
slander  of  title,  was  brought  in  a  state 
court  of  Louisiana,  and  removed  to  the  cir- 
cuit court  of  the  United  States  by  the  de- 
fendant, who  was  a  citizen  of  Mississippi, 
the  persons  who  brought  the  action  bein^  in 
possession  of  the  land  under  a  legal  title, 
and  the  defendant  pleaded  in  reconvention, 
setting  up  an  equitable  title,  and  the  court 
below  decreed  against  the  defendant,  it  is 
proper  for  him  to  bring  the  case  to  the  Su- 
preme Court  by  appeal,  and  not  by  writ  of 
error.    Surgett  v.  Lapice,  8  How.  48, 

12:  982 
Cited  in  Walker  v.  Dreville,  12  Wall.  442,   20 
L.  ed.  430. 

675.  A  suit  to  enforce  a  mechanics'  lien 
in  Idaho  territory  is  a  suit  in  equity,  and 
cannot  be  taken  up  by  writ  of  error.  Idaho 
&  O  Land  Improv.  Co.  v.  Bradbury,  132  U. 
S.  509,  10  Sup.  Ct  Rep.  177,  33:  433 
Cited  In  Fleltas  v.  Richardson.  147  U.  8.  545, 

37  L.  ed.  275,  13  Sup.  Ct.  Rep.  429— Cameron 
V.  United  States.  148  U  S  305.  37  L.  ed. 
460,  13  Sup  Ct.  Rep  595 — Sheffield  Fur- 
nace Co.  V.  Wltherow,  149  U.  8.  579.  37 
L.  ed.  856.  13  Sup.  Ct.  Rep.  936 — Nelson 
V.  Lowndes  County.  35  C.  C.  A.  419,  93 
Fed.  542 — Hooven.  O.  &  R.  Co.  v.  Feather- 
stone.  99  Fed.  181 — Hooven,  O.  ft  R.  Co.  v. 
John  Featherstone's  Sons.  49  C.  C.  A.  234, 
111  Fed.  86 

Probate  cases;  accounting:  by  executor. 

676.  A  proceeding  involving  the  original 
probate  of  a  last  will  and  testament  is 
not  strictly  a  proceeding  in  equity,  and 
may  be  brought  to  the  United  States 
Supreme  Court  upon  writ  of  error.  Ormsby 
v   Webb,  134  U.  S.  47,  10  Sup.  Ct  Rep.  478. 

33:805 
Cited  In  Campbell  v.  Porter,  162  U  S.  481, 
40  L.  ed.  1045.  16  Sup.  Ct.  Rep  871— 
Kenaday  ▼.  Slnnott.  179  U.  8.  613.  45  L.  ed. 
343,  21  Sup.  Ct.  Rep.  233 — Perry  v.  Sweeny. 
11  App.  D.  C.  413. 

677.  A  proceeding  for  the  probate  of  a 
will  in  the  District  of  Columbia  is  not  a 
suit  in  equity,  but  a  case  ^in  which  there  is 
a*  right  to   trial   by  jury,   the  decision   in 


APPEAL  AND   ERROR,   H.  b. 


243 


viiich  should  be  reviewed  by  writ  of  ocror, 
and  not  by  appeal.  Campbell  v.  Porter,  162 
U.  S.  478, 16  Sup.  Ct.  Rep.  871,  40:  1044 
Citt4  in  Kenaday  t.   Sinnott,    179  XT.   S.   613, 

45  L.  e<L  344.  21  Sup.  Ct.  Rep.  238— Ptrry 

T.  Sweeny,  11  A  pp.  D.  C.  413. 

678.  Exceptions  to  an  accounting  by  an 
executrix  in  the  supreme  court  of  the  Dis- 
trict of  Columbia  sitting  as  an  orphans' 
court  make  a  case  for  equitable  co<2^izance 
which  is  properly  reviewed  by  appeal,  rather 
than  hy  writ  of  error.  Kenaday  v.  Sinnott, 
179  U.  S.  606,  21  Sup.  Ct  Rep.  233, 

45:  339 

ForecloAiire  suits. 

679.  Appeal  is  the  only  method  by  which 
ft  decree  in  a  foreclosure  action  can  be  re- 
newed in  the  Supreme  Court  of  the  United 
States,  notwithstanding  the  fact  that  the 
laws  of  the  territory  in  which  the  suit  was 
brought  have  abolished  the  distinction  be- 
tween law  and  equity.  Brewster  v.  Wake- 
field, 22  How.  118,  16:  301 


).  No  writ  of  error  lies  where  the  pro- 
ceeding below  in  its  essential  nature  is  a 
ibrecloeure  of  a  mortgage  in  chancery;  the 
only  proper  mode  of  bringing  it  here  is  by 
appeal.    Marin  v.  Lalley,  17  Wall.  14, 

21:  596 
CUei  in  Idaho  ft  O.  I^and  Improv.  Co.  v. 
Bndbary.  132  U.  8.  515.  33  L.  ed.  437,  10 
Sop.  Ct  Rep.  177 — Boatmen's  Sav.  Bank  v. 
Wasenspack,  4  Woods,  133,  12  Fed.  69 — 
MaiTband  v.  Sobral,  24  Fed.  316 — Land  T.  v. 
Hoffman,  6  C.  C.  A.  361,  13  U.  S.  App.  899, 
57  Fed.  336 — Nelson  t.  Lowndes  County,  85 
C  C.  A.  422,  93  Fed.  542. 

Bankruptcy  cases. 
See  also  supra,  673. 

681.  Writ  of  error,  and  not  appeal,  is 
tbe  only  method  of  reviewing  an  adjudica- 
tion of  bankruptcy  entered  on  a  directed 
verdict  on  a  jury  trial  demanded  as  of  right 
W  the  alleged  bankrupt  under  the  bankrupt 
tet  of  July  1,  1898  (30  Stat,  at  L.  551, 
ektp.  541,  U.  S.  Comp.  Stat.  1901.  p.  3429), 
!  19.  for  the  determination  of  the  issues  as 
to  insolvency  and  the  commission  of  acts 
of  bankruptcy.  Frederick  L.  Grant  Shoe 
0>.  ▼.  W.  M.  Laird  Co.  203  U.  S.  502,  27 
Sap.  Ct  Rep.   161,  51 :  292 

662.  A  judgment  that  a  person  is  not  a 
bankrupt,  entered  by  the  court  of  bank- 
ruptcy on  a  verdict  of  not  guilty  in  a  trial 
W  juiy  demanded  as  of  right  under  §  19  of 
tbe  bankniptcv  act  (30  Stat  at  L.  551, 
€kip.  541.  U.  S.  Comp.  Stat  1901,  p.  3429), 
i*  reriewable  only  by  writ  of  error,  as  no 
power  to  re-examine  the  facts  determined  by 
t  jury  under  this  section,  otherwise  than  ac- 
dording  to  the  rules  of  the  common  law,  was 
w^ferred  by  §  24,  investing  the  Federal  ap- 
P^\m.U  courts  with  "appellate  jurisdiction 
of  controversies  arising  in  bankruptcy  pro- 
''wdings  from  the  courts  of  bankruptcy  from 
which  they  have  appellate  jurisdiction  in 
ot.W  cases/'  or  by  §  246,  providing  for  the 
ivvision  of  such  proceedings  "  in  matter  of 
lav."  or  by  6  25o,  authorizing  appeals  as  in 
ttpiity  from  a  judgment  in  Imnkruptcy  pro- 


ceedings adjudging  or  refusing  to  adjudge 
defendant  a  bankrupt  Elliott  v.  Toeppner, 
187  U.  S.  327,  23  Sup.  Ct.  Rep.  133, 

47:  200 
Oited  In  Holden  ▼.  Stratton.  191  U.  8.  110.  48 

L.  ed.  118,  24  Sup.  Ct.  Rep.  45 — First  Nat. 

Bank   ▼.  Cbicago  Title  &  T.  Co.   198  U.   S. 

288,  49  L.  ed.  1054,  26  Sup.  Ct.  Rep.  693 — 

Behn  v.  Campbell,  205  U.  S.  407,  51  L.  ed. 

859,  27  Sup.  Ct.  Rep.  502 — SiiIliTan  v.  King. 

55  C.  C.  A.  677.  119  Fed.  1020— Re  Friend, 

67  C.  C.  A.  504,  134  Fed.  782— Re  Mueller, 

68  C.  C.  A.  351,  135  Fed.  713— Dickas 
V.  Barnes,  5  L.R.A.(N.S.)  657.  72  C.  C.  A. 
264.  140  Fed.  852— Re  Neasmlth.  77  C.  C. 
A.  404,  147  Fed.  162— Re  McMabon,  77  C. 
C.  A.  673,  147  Fed.  689. 

Revenne  cases. 

683.  An  information  for  a  forfeiture 
under  the  internal  revenue  laws  cannot  be 
brought  from  the  circuit  court  to  this  court 
by  appeal.  United  States  v.  Emholt,  105 
U.  S.  414,  26:  1077 

Oited  in   Boulton   v.   Moore,   11   Blss.  508,   14 

Fed.  928. 


Admiralty  cases. 

684.  By  the  judiciary  act  of  1789,  decrees 
in  chanceiy  and  admiralty  in  the  circuit 
tjourt  were  removable  to  this  court  by  writ 
of  error  only.  This  provision  was  repealed 
by  the  act  of  1803,  and  an  appeal  substi- 
tuted for  writ  of  error  in  such  cases.  Hem- 
menway  v.  Fisher,  20  How.  255,  15:  799 
Cited  in  Dower  v.  Richards,  151  IT.  8.  663,  88 

L.   ed.   307,   14   Sup.  Ct   Rep.   452. 

685.  By  the  judiciary  act  of  1789,  de- 
crees in  chancery  and  admiralty  in  the  cir- 
cuit court  were  removable  to  this  court  by 
writ  of  error  only.  This  provision  was  re- 
pealed by  the  act  of  1803,  and  an  appeal 
substituted  for  writ  of  error  in  such  cases, 
which  brings  the  facts  as  well  as  the  law 
before  the  Supreme  Court.  The  San  Pedro, 
2  Wheat  132,  4:  202 
Cited  in  Holmes  v.  Jennison.   14   Pet.  629,   10 

L.  ed.  628— Parish  v.  Ellis,  16  Pet.  453.  10 
L.  ed.  1029— Walker  ▼.  Dreville,  12  Wall. 
442,  20  L.  ed.  430 — Murdock  ▼.  Memphis,  20 
Wall.  622,  22  L.  ed.  439 — Dower  ▼.  Richards. 
151  U.  8.  664.  38  L.  ed.  307.  14  Sup.  Ct. 
Rep.  452 — Folger  v.  The  Robert  G.  Shnw, 
2  Woodb.  &  M.  540,  Fed.  Cas.  No.  4,899 — 
Noe  V.  United  States,  Hoffm.  Land  Cns.  244. 
Fed.  Cas.  No.  10,286 — Stevens  v.  Clark,  10 
C.  C.  A.  381,  18  U.  S.  App.  584,  62  Fed.  322 
— Nelson  v.  Lowndes  County,  35  C.  C.  A.  422, 
93  Fed.  541— Ricks  ▼.  Hall.  4  Port.  (Ala.) 
180 — Souter  v.  Baymore,  7  Pa.  418.  47  Am. 
Dec.  518 — Nickels  v.  Griffin,  1  Wash.  Terr. 
396 — Welden  t.  Legate,  Burnett  (Wis.)  130 
— Welden  ▼.  Legate,  1  Pinney  (Wis.)  289 — 
Howes  ▼.  Buckingham,  13  Wis.  444. 

686.  Appeal  is  the  proper  mode  of  review 
of  suits  Drought  against  the  government 
under  the  act  of  March  3,  1887,  if  the  case 
is  one  cognizable  in  equity  or  in  admiralty. 
Chase  v.  United  States,  155  U.  S.  489,  15 
Sup.  Ct  Rep.  174,  39:  234 
Oited  in   United   States   v.   Ady,   22   C.  C.   A. 

224,  40  U.  8.  App.  312,  76  Fed.  360— 
United  States  t.  Kelly.  32  C.  C.  A.  447,  61 
U.  8.  App.  263,  89  Fed.  952 — De  Lemos  v. 
TTnlted  States,  46  C,  C.  A.  199,  107  Fed. 
125. 

687.  The  acts  of  Congress  relating  to  judi- 
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cial  proceedings  in  the  territory  of  Florida 
give  the  right  of  appeal  to  the  Supreme 
Court  of  the  United  States,  in  cases  of 
equity,  of  admiralty  and  maritime  jurisdic- 
tion, and  prize  or  no  prize ;  but  cases  at  law 
are  to  be  brought  up  by  writ  of  error,  as 
provided  for  by  the  judiciary  act  of  1789. 
Parish  v.  Ellis,  16  Pet.  451,  10:  1028 

688.  Cases  of  admiralty  and  maritime 
jurisdiction  cannot  be  brought  to  the  Su- 
preme Court  for  re-examination  in  any 
other  mode  than  by  appeal.  The  Baltimore 
V.  Rowland    (The  Baltimore)    8   Wall.  377. 

19:463 

Mandamns  cases. 

689.  A  proceeding  to  review  an  order  is- 
suing a  writ  of  mandamus  must  be  by  writ 
of  error,  and  not  by  appeal.  United  States 
ex  rel.  Crawford  v.  Addison,  22  How.  174, 

16:304 
0ii9d  in  Muhlenberg  County  v.  Dyer,  18  C.  C. 
A.  66,  31  U.  8.  App.  109,  65  Fed.  635— 
Carter  County  v,  SchmalstlK,  62  C.  C.  A. 
79,  127  Fed.  127 — Cleveland  v.  United  States, 
62  C.   C.   A.  395,   127   Fed.   669. 

690.  A  proceeding  at  mandamus  being  at 
common  law,  the  removal  to  this  court 
should  be  by  writ  of  error,  not  by  appeal. 
Ward  V.  Gregory,  7  Pet.  633,  8:  810 
Cited  In  Muhlenberg  County  v.  Dyer,  13  C.  C. 

A.  65,  31  U.  S.  App.  109.  65  Fed.  635— 
Nelson  v.  Huidekoper,  13  C.  C.  A.  659,  30 
U.  8.  App.  88,  66  Fed.  617 — Carter  County 
V.  Schmalstlg,  62  C.  C.  A.  79,  127  Fed. 
127— Cleveland  v.  United  States,  62  C.  C.  A. 
395,  127  Fed.  669. 

Condemnation  proceedings. 

691.  It  seem-i  that  a  writ  of  error  is 
proper  to  bring  up  to  an  appellate  court 
proceedings  for  the  condemnation  of  prop- 
erty. Luxton  V.  North  River  Bridge  Co. 
147  U.  S.  337,  13  Sup.  Ct  Rep.  356, 

37:  194 
Cited  in  Mackinaw  City  v.  United  States,  50 
C.  C.  A.  89,  120  Fed.  253. 

692.  Writ  of  error,  and  not  appeal,  is  the 
only  mode  of  reviewing  a  judgment  of  the 
court  of  appeals  of  the  District  of  Columbia, 
sustaining  an  assessment  and  award  in  con- 
demnation proceedings  instituted  under  the 
act  of  Congress  of  June  6,  1900  (31  Stat,  at 
L.  668,  chap.  810),  in  view  of  the  provision 
of  D.  C.  Code,  §  283  (31  Stat.  1227,  chap. 
854),  that  the  power  to  review  judgments 
or  decrees  of  that  court  is  to  be  exerted 
only  in  the  same  manner,  and  under  the 
same  regulations,  as  prevailed  before  its 
organization  in  cases  of  writs  of  error  to, 
or  appeals  from,  the  supreme  court  of 
that  District.  Metropolitan  R.  O).  v.  Mac- 
farland  (Metropolitan  R.  Co.  v.  District  of 
Columbia)  195  U.  S.  322,  25  Sup.  Ct.  Rep. 
28.  49: 219 
Cited  In  Comstock  v.  Eagleton,  196  U.  S.  100, 

49  L.  ed.  403,  25  Sup.  Ct.  Rep.  210. 

Summary  proceedings. 

693.  A  proceeding  to  compel  the  removal 
of  a  wire  fence  enclosing  public  lands,  under 
the  act  of  Congress  of  Feb.  26,  1885,  is  not 
a  common -law  action,  but  a  summary  pro- 


ceeding in  the  nature  of  a  suit  in  equity, 
which  may  be  reviewed  in  the  Supreme 
C)ourt  of  the  United  States  on  appeal,  al- 
though it  was  tried  without  a  jury  or  any 
waiver  thereof.  (!!ameron  v.  United  States, 
148  U.  S.  301,  13  Sup.  Ct.  Rep.  595, 

37:  459 

694.  A  judgment  in  a  short  and  summary 
proceeding  analogous  to  the  statutory  rem- 
edy given  in  many  of  the  states  to  try  the 
right  of  property  at  the  instance  of  the 
party  whose  property  is  alleged  to  1>e 
wrongfully  seized  is  a  judgment  at  law  and 
reviewable  upon  a  writ  of  error.  New  Or- 
leans V.  Louisiana  Constr.  Co.  129  U.  S.  45. 
9  Sup.  Ct.  Rep.  223,  32:  607 

Contempt  proceedings. 

695.  Writ  of  error,  and  not  appeal,  is  the 
proper  mode  of  reviewing  a  judgment  or 
order  of  a  Federal  court  finding  a  person 
not  a  party  to  the  suit  guilty  of  contempt 
in  violating  a  restraining  order  of  that 
court,  and  imposing  a  fine  therefor.  Bessette 
V.  W.  B.  Conkey  Co.  194  U.  S.  324,  24  Sup. 
Ct.  Rep.  665,  48:  997 
Cited  In  Bessette  v.  W.  B.  Conkey  Co.  66  O.  C. 

A.  292,  133  Fed.  166 — Cbrlstensen  Rnffineer 
iDg  Co.   V.   Westinghouse   Air  Brake   Co.    68 
C.  C.  A.  480.  135  Fed.  778. 

Habeas  corpus  prcx^eedingB. 

696.  An  appeal,  and  not  a  writ  of  error, 
from  a  decision  of  a  district  court  denying 
an  application  for  a  discharge  upon  a  writ 
of  habeas  corpus  where  the  construction  of 
an  extradition  treaty  is  involved,  is  author- 
ized by  the  court  of  appeals  act  March. 
1891,  §  5,  providing  for  appeals  direct  from 
the  district  court  to  the  Supreme  Court  in 
any  case  in  which  the  validity  or  construc- 
tion of  a  treaty  is  drawn  in  question.  Rice 
V.  Ames,  180  U.  S.  371,  21  Sup.  Ct.  Rep.  406. 

45:  577 
Cited  in  Fisber  v.  Baker,  203  U.  S.  182,  51  I.. 
ed.  144,  27  Sup.  Ct.  Rep.  135 — Pettlbone  v. 
Nichols.  203  U.  8.  202,  51  L.  ed.  152.  27  Sap. 
Ct.  Rep.  Ill — Appleyard  v.  Massachusetts. 
203  U.  8.  226,  51  L.  ed.  162,  27  Sup.  Ct. 
Rep.    122. 

697.  Appeal,  and  not  writ  of  error,  is  the 
proper  method  of  obtaining  a  review  in  the 
Supreme  Court  of  the  United  States  of  a 
final  order  of  the  supreme  court  of  the  Phil- 
ippine Islands  in  a  habeas  corpus  case,  un- 
der the  act  of  July  1.  1902  (32  SUt.  at  L. 
chap.  1369,  pp.  691,  695,  U.  S.  Comp.  Stat. 
Supp.  1905,  p.  154),  §  10,  providing  that 
judgments  and  decrees  of  the  latter  court 
can  only  be  reviewed  "in  the  same  manner, 
under  the  same  regulations,  and  by  the 
same  procedure,  as  far  as  applicable,  as  the 
final  judgments  and  decrees  of  the  circuit 
courts."  Fisher  v.  Baker,  203  U.  S.  174,  27 
Sup.  Ct.  Rep.  135,  51:  142 

Criminal  cases. 

Impropriety  of  Trying  Mere  Error  by 
Habeas  Corpus,  see  Habeas  Corpus, 
34-38,  64-90,  108-119. 

698.  An  appeal  from  conviction  of  a  capi- 
tal or  otherwise  infamous  crime  cannot  be 
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taken  to  the  Supreme  Court  of  the  United 
•States,  but  such  conviction  can  be  reviewed 
in  that  court  only  by  writ  of  error.  Buck- 
tin  V.  United  SUtes,  159  U.  S.  680,  16  Sup. 
Ct  Rep.  182,  40:  304 

CUtd  \B  Bice  ▼.  Ames,  180  U.  S.  373,  45  L.  ed. 

581,   21    Sap.    Ct.    Rep.    406 — De    LemoB    ▼. 

United  SUtes,   46   C.   C.   A.   200.    107    Fed. 

125. 

c.Mxisienoe  of  Other  Remedy  for  Be- 

view. 

Appeal  or  Certification,  Generally,  see  Cases 
Certified,  5-13. 

Appeal  as  to  Final  Judgment  and  Certifica- 
tion as  to  Questions  Reserved,  see  Cases 
Certified,  28. 

hiappropriateness  of  Certificate  to  Review 
Whole  Case,  see  Cases  Certified,  43-51 

Prerogative  Powers  of  Territorial  Courts, 
lee  Courts,  372. 

Right  to  Habeas  Corpus  as  Dependent  on 
Exhaustion  or  Nonexistence  of  Revisory 
Remedies,  see  Habeas  Corpus,  I.  b,  3. 

Habeas  Corpus  or  Writ  of  Error  to  State 
Court  as  Proper  Mode  of  Review,  see 
Habeas  Corpus,  68-73. 

See  also  infra,  4224. 

(99.  Whatever  may  be  the  defects  or  il- 
legalities of  the  final  process,  no  error  can 
be  assigned  in  the  Supreme  Court  of  the 
Cnited  States  for  that  cause;  the  remedy 
is  by  motion  in  the  court  below  to  quash 
the  execution.     Amis  v.  Smith,  16  Pet.  303, 

10:  973 
Cilctf  In  Dmean  v.  Darat.  1  How.  306,  11  L. 
«d.  141 — Gwin  V.  Breedlove,  2  How.  36,  11 
L.  id.  170 — Harris  v.  Hardeman,  14  How. 
345,  14  L.  ed.  449 — United  States  v.  Abatoir 
Place  (United  States  ▼.  Frericbs)-  106  U. 
8.  162,  27  L*.  ed.  129.  1  Sup.  Ct.  Rep.  160 
— Byrd  V.  Badfrer.  McAll.  446.  Fed.  Cas. 
No.  2,260 — Moan  v.  Wllmarth,  3  Woodb.  & 
M.  402,  Fed.  Cas.  No.  9,686 — The  Elmira. 
16  Fed.  135 — Pollard  v.  Cocke,  10  Ala.  197 
— Loeber  ▼.  Schroeder.  76  Md.  362,  25  Ati. 
340. 

TOO.  Where  the  pleading  was  appropriate 
in  form  for  a  petition  in  a  bankrupt  suit, 
but  equally  good  in  substance  as  a  bill  in 
eqnity,  and  both  parties  and  the  court  treat- 
ed it  as  a  bill  in  equity,  an  appeal  lies  from 
the  decree  of  the  circuit  court  therein  to 
this  eomrt.     Milner  v.  Meek.  95   (J.  S.  252. 

24:444 
CtUd  lo  Hill  ▼.  Cbfcago  ft  E.  R.  Co.  140  U.  S. 
54.  35  L.  ed.  332.  11  Sop.  Ct.  Rep.  690— 
Re  Cburcbmao,  5  Fed.  186 — Graham  v.  Bos- 
ton, H.  *  B.  R.  Co  14  Fed.  762— Re  Con- 
Bolly.  lOO  Fed.  62S — Re  Baudouine,  41  C. 
C  A.  S21.  101  Fed.  577— Re  Steuer.  3  N. 
B.  N.  Bep.  220.  104  Fed.  978— Re  Mtchle. 
116  Fed.  753 — Re  Scherber,  131  Fed.  124 
— Cad7  V.  Ceotreville  Knit  Goods  Mfg.  Co. 
48  Mich.  137.  11  N.  W.  839. 

Appellate    rerlew   or   motion   for    new 
trial. 

701.  An  objection  that  the  proper  remedy 
of  the  plaintiffs  is  by  motion  for  a  new  trial, 
and  that  the  question  made  in  the  writ  of 
(*rror  is  substantially  a  motion  for  a  new 
tnaly  Is  not  well  founded  when  the  question 


was  referred  to  only  as  showing  that  the 
jury  considered  their  verdict  as  controlled 
by  the  direction  of  the  court,  and  the  ap- 
pellate court  consider  that  direction  erro- 
neous in  point  of  law.  Tracy  v.  Swartwouft, 
10  Pet.  80,  9:  354 

702.  An  error  of  the  jury  as  to  the  amount 
found  by  them  is  one  which  can  be  reached 
only  by  a  motion  for  a  new  trial,  and  which 
the  Supreme  Court  of  the  United  States 
cannot  review  on  writ  of  error.  Wilson  v. 
Everett,  139  U.  S.  616,  11  Sup.  Ct.  Rep.  664, 

35:286 
Cited  In  Moore  v.  United  States.  150  U.  8.  62. 
37   L.  ed.  998.   14  Sup.  Ct.  Rep.  26 — North 
era   P.  R.  Co.  v.  Charleas,  2  C.   C.   A.  398, 

7  U.  S.  App.  359,  51  Fed.  579— O'Connell  v. 
Mason.  127  Fed.  437 — Henderson  ?.  State, 
123  Ga.  750,  51  8.  E.  764. 

703.  The  only  modes  known  to  the  com- 
mon law  to  re-examine  facts  tried  by  a 
jury  are  the  granting  of  a  new  trial  by  the 
court  where  the  issue  was  tried,  or  the 
award  of  a  venire  facias  de  novo  by  an  ap- 
pellate court  for  some  error  of  law.  Par- 
sons V.  Bedford,  3  Pet.  433,  7:  732 
E^lained  in  Breedlove  v.  NIcolet,  7  Pet.  423, 

8  L.  ed.  735. 

Cited  In  Hepburn  v.  Dubois,  12  Pet.  876,  0 
L.  ed.  1123— Minor  ▼.  Tlliotson,  2  How. 
393,  11  L.  ed.  313— Phillips  v.  Preston,  5 
How.  289,  12  L.  ed.  157— United  States  ▼. 
King,  7  How.  866.  12  L.  ed.  948 — Barreda 
V.  Sllsbee.  21  How.  167.  16  L.  ed.  93— 
Supreme  Jostices  v.  Murray  (Supreme  Jus- 
tices ▼.  United  States)  9  Wail.  277,  19  L. 
ed.  660 — Miller  v.  Brooklyn  L.  Ins.  Co.  12 
Wall.  300,  20  L.  ed.  401— Knickerbocker  Ins. 
Co.  V.  Comstock,  16  Wall.  269.  21  L.  ed. 
498 — Mercantile  Ins.  Co.  v.  Folsom,  18 
Wall.  249.  21  L.  ed.  833 — Crim  ▼.  Uandley, 
94  U.  S.  657,  24  L.  ed.  218 — Aetna  F.  Ins. 
Co.  T.  Boon.  95  U.  S.  134,  24  L.  ed.  400— 
The  Abbotsford  (The  Abbotsford  v.  Johnson) 
98  U.  S.  445.  25  L.  ed.  170.  36  Phila.  lA*g. 
Int.  216 — New  York  C.  &  H.  R.  R.  Co.  v.  Fra- 
loff,  100  U.  S.  32,  25  L.  ed.  535 — ^Trenier 
▼.  Stewart,  101  U.  S.  808,  25  L.  ed.  1023— 
Delaware.  L.  &  W.  R.  Co.  v.  Converse,  139 
U.  S.  476.  35  L.  ed.  216.  11  Sup.  Ct.  Rep. 
569— Lincoln  ▼.  Power.  151  U.  S.  438.  38 
L.  ed.  225.  14  Sup.  Ct.  Rep.  387 — Gray- 
son V.  Lynch.  163  U.  S.  475.  41  L.  ed.  233. 

16  Sup.  Ct.  Rep.  1064 — Chicago.  B  &  Q. 
R.  Co.  V.  Chicago.  166  U.  S.  246,  41  L.  ed. 
988.  17  Sup.  Ct.  Rep.  587 — Elliott  ▼  Toepp- 
ner.  187  U.  S.  382.  47  L.  ed.  202.  23  Sup. 
Ct.  Rep.  133 — Knickerbocker  Ins.  Co.  ▼.  Com- 
stock. 8  Nat.  Bankr.  Reg.  150 — Bains  v.  The 
James  &  Catharine,  Baldw.  544.  Fed.  Cas. 
No.  756 — Knight  v.  Cheney.  5  Nat.  Bankr. 
Reg.  317,  Fed.  Cas.  No  7,883— Smith  v. 
Chase,  3  C ranch.  C.  C.  352.  Fed.  Cas.  No. 
13.022 — United  States  v.  Plumer.  3  Cliff. 
26.  Fed.  Cas.  No.  16.055 — United  States 
V.  Haynes.  26  Fed.  857— Singer  Mfg.  Co. 
V.  Brill.  4  C.  C.  A.  376.  7  U.  S.  App. 
601.  54  Fed.  382 — Harper  &  R.  Co.  v.  Wii- 
gus.  6  C.  C.  A.  46.  15  U.  S.  App.  143, 
56  Fed.  688 — Dillingham  v.  Hawk.  23  L. 
R.A.  519,  9  C.  C.  A.  103.  23  U.  S.  App. 
273.  60  Fed.  496 — Pacific  Postal  Teleg. 
Cable  Co.  v  Fleischner,  14  C.  C.  A.  170. 
29  U.  S.  App.  227.  66  Fed.  903 — King 
V.  Smith.  54  L.R.A.  700,  49  C.  C.  A.  48. 
110  Fed.  9(; — Tamblyn  ▼.  Johnston,  62  C. 
C.   A.   610,    126   Fed.   276— Field  v.    Walker. 

17  Ala.    82 — Real    Kstate   Bank   v.   Rawdoo, 
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5  Ark.  G90 — Fitzgerald  ▼.  I^isman,  3  Mac- 
Arth.  8— Allen  v.  Lewis,  38  Fla.  121,  20 
So.  821 — Ringgold's  Case,  1  Bland.  Ch. 
9 — Bryant  v.  Rlcb,  106  Mass.  193,  8  Am. 
Rep.  311— Fay  ▼.  Parker,  53  N.  H.  387.  10 
Am.  Rep.  270 — Patrie  ▼.  Murray,  29  IIow. 
Pr.  323 — Goss  ▼.  McClaren,  17  Tez.  115.  67 
Am.  Dec.  646 — Barlow  ▼.  Daniels.  25  W.  Va. 
514 — Richmond  ▼.  Henderson,  48  W.  Va.  403. 
87  8.  B.  653. 

Mandamus  or  appellate  review. 

To  Compel  Obedience  to  Mandate,  see 
infra,  5594-5597. 

Mandamus  as  Exercise  of  Appellate  Ju- 
risdiction, see  Mandamus,  8. 

Effect  of  Remedy  by  Appeal  on  Right 
to  Mandamus,  see  Mandamus,  26- 
36. 

See  also  supra,  218. 

704.  Mandamus,  and  not  writ  of  error,  is 
the  proper  remedy  when  a  Federal  circuit 
court  has  refused  to  take  jurisdiction  of  a 
writ  of  error  to  a  district  court.  Knicker- 
bocker Ins.  Co.  V.  Comstock,  16  Wall.  258, 

21 :  493 
Cited  In  Chicago  k  A.  R.  Co.  ▼.  Wiswail,  23 
Wail.  508,  23  L.  ed.  103— Hoadley  v.  San 
Francisco,  94  U.  S.  5,  24  L.  ed.  84 — Bab- 
bitt T.  Clark,  103  U.  S.  610,  26  L.  ed.  608 
— Ex  parte  Hoard,  105  U.  S.  579,  26  L.  ed. 
1177 — ^Turner  ▼.  Farmers*  Loan  &  T.  Co. 
106  U.  3.  556,  27  L.  ed.  275,  1  Sup.  Ct. 
Rep.  519 — Harrington  v.  HoUer  (Crawford 
▼  Haller)  111  U.  S.  796,  28  L.  ed.  602. 
4  Sup.  Ct.  Rep.  697 — Jones  ▼.  Oceanic  Steam 
Nav.  Co.  11  Blatchf.  412,  Fed.  Cas.  No. 
7,485 — Re  Barber  Asphalt  Paving  Co.  67 
L.R.A.  769,  66  C.  C.  A.  64,  132  Fed.  954 
— Re  Dowd.  138  Fed.  751 — State  ez  rel. 
Bayha  ▼.  Philips  (State  ez  rel.  Bayha  ▼. 
Kansas  City  Ct.  of  Appeals)  97  Mo.  842, 
3  L.R.A.  480,  10  8.  W.  856. 

705.  For  a  refusal  of  an  inferior  court  to 
hear  and  decide  a  cause,  the  remedy  is  by 
mandamus  to  compel  the  court  to  entertain 
and  decide  the  case,  and  not  by  writ  of  er- 
ror. Crawford  v.  Haller  (Harrington  v. 
Holler)   111  U.  S.  796,  4  Sup.  Ct  Rep.  697, 

28:  602 

Cited  in  Re  Pennsylvania  Co.  137  U.  8.  453. 
34  L.  ed.  739,  11  Sup.  Ct.  Rep  141— 
United  States  ez  rel.  Redfield  v.  Windom, 
137  U.  S.  643.  84  L.  ed.  814,  11  Sup.  Ct. 
Rep.  197— Stroheim  ▼.  Delmel.  23  C.  C.  A. 
469,  46  U.  8.  App.  639,  77  Fed.  804 — 
United  States  ez  rel.  Redfield  ▼.  Windom,  8 
Mackey,  59 — State  ez  rel.  Bayba  ▼.  Pbilips 
(State  ez  rel.  Bayba  ▼.  Kansas  City  Ct. 
of  Appeals)  97  Mo.  843.  3  L.R.A.  480,  10 
8.  W.  855 — State  ez  rel.  Matbews  ▼.  Eddy, 
10  Mont.  324,  25  Pac.  1032 — Ralelgb  ▼. 
First  Judicial  District,  24  Mont.  313,  81 
Am.  St.  Rep.  431,  61  Pac.  991— Scbinta  v. 
Morris.  13  Tez.  Civ.  App.  595,  35  8.  W. 
510 — State  ez  rei.  Shannon  t.  Hunter,  3 
Wash.  96,  27  Pac.  1076— State  ez  rel.  Mc- 
Intyre  ▼.  Superior  Court,  21  Wash.  110, 
57  Pac.  852. 

706.  A  writ  of  error  does  not  lie  to  an 
order  of  the  court  below  to  stay  the  pro- 
ceedings finally,  upon  suggestion  of  the  at- 
torney for  the  United  States,  in  a  case  to 
which  the  United  States  are  not  parties: 
but  the  court  will  award  a  mandamus  nisi 


in  the  nature  of  a  procedendo,  Livingaton  t. 
Dorgenois,  7  Crancti,  577,  3:  444 

Cited  in  Ez  parte  Crane,  5  Pet.  210.  8  L.  ed. 
103 — Barber  Asphalt  Paving  Co.  v.  Morrfs, 
67  L.R.A.  768,  66  C.  C.  A.  64,  182  Fed. 
954 — Re  Dowd,  133  Fed.  751 — Stephenson  v. 
Mansony,  4  Ala.  320 — People  ez  rel.  Bris- 
tol V.  Pearson,  3  111.  204,  33  Am.  Dec.  445 
— Jelley  v.  Roberts,  50  Ind.  7 — Lloyd  v. 
Brinck,  35  Tez.  9 — Schlnts  w.  Morris,  13 
Tez.  Civ  App.  598,  35  S.  W.  516 — Wood- 
stock V.  Oailup,  28  Vt.  592 — State  ez  rel. 
Puget  Sound  Nat.  Bank  v.  Superior  Court, 
14  Wash.  698,  45  Pac.  670. 

707.  After  a  writ  of  error  with  bond  suffi- 
cient to  operate  as  supersedeas  upon  a 
judgment  in  quo  warranto  proceedings  in 
favor  of  the  relator,  this  court  cannot  issue 
a  mandamus  to  compel  the  execution  of  the 
judgment.  That  the  remedy  by  writ  of  er- 
ror is  ineflfectual,  as  the  office  of  the  relator 
will  expire  about  the  time  the  writ  of  error 
is  made  returnable,  may  be  a  defect  in  the 
law,  but  cannot  affect  the  case.  United 
States  ex  rel.  Crawford  v.  Addison,  22  How. 
174,  16:  304 
Cited  in  Slaughter-house  Cases,  10  Wall.  201. 

19    L.    ed.    920— Wikon    v     North    Carolina, 
169   U.   8.   598.  42   L.   ed.   872,   18  Sup.    Ct 
Rep.  435 — Dueber   Watch-Case   Mfg.    Co.    v. 
Fabys  Watch-Case  Co.  45  Fed.  698. 

708.  Where  the  court  of  claims  declinen  to 
hear  a  motion  for  a  new  trial,  on  the  ground 
of  its  own  incompetency  to  do  so  because  a 
mandate  from  the  Supreme  Court  had  been 
filed  after  a  decision  on  appeal,  mandamus 
is  the  proper  remedy,  and  not  an  appeal. 
Re  Russell,  13  Wall.  664,  20:  632 
Cited  in  Delgado  v.  Chaves,  6  N.  M.  648,   *J5 

Pac.  948. 

700.  If  the  writ  of  error  from  this  court  ia 
informal,  the  remedy  is  by  motion  to  vacate 
it,  and  not  by  mandamus  to  have  the  judg- 
ment carried  into  execution.  Re  French,  100 
U.  S.  1,  25:  529 

710.  No  appeal  lies  to  the  court  of  appeals 
of  the  District  of  Columbia  from  the  Com- 
missioner of  Patents  to  review  his  refusal 
to  require  the  primary  examiner  to  forward 
to  the  board  of  examiners -in -chief  the  ap- 
peal to  which  an  inventor  is  entitled  upon  a 
second  refusal  of  the  primary  examiner  to 
permit  the  union  in  one  application  of  proc- 
ess and  apparatus  claims  which  are  related 
and  dependent  inventions.  Mandamus  to 
the  Commissioner  of  Patents  is  the  proper 
remedy.  Re  Frasch.  192  U.  S.  566,  24  Sup. 
a.  Rep.  424,  48:  564 

711.  Order  disbarring,  or  subjecting  to  fine 
or  imprisonment,  is  not  reviewable  by  writ 
of  error,  it  not  being  a  judgment  in  the 
sense  of  the  law  for  which  this  writ  will 
lie.  Re  Bradley.  7  Wall.  364,  19:  214 
Cited  In  Butler  v.  People,  2  Colo.  297. 

712.  A  judgment  of  an  inferior  court,  dia- 
missing  a  cause  for  want  of  due  prosecu- 
tion, can  only  be  reviewed  by  this  court  by 
writ  of  error  or  appeal.  Re  Brown,  116  U.  S. 
401,  6  Sup.  Ct.  Rep.  587,  29:  676 
Cited  In   Re  Parker.   131  U.  8.  225,  38  L.  ed. 

124,  9  Sup.  Ct  Rep.  708— Re  Morrison  (Mor- 
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rtson  ▼.  Dlstrtet  Conrt)  147  U.  S.  25.  37  L. 
ed.  65,  13  Slip.  Ct.  Rep.  246 — State  ez  rel. 
BayhA  ▼.  Philips  (State  ex  rel.  Bayha  t. 
Kansaa  City  Ct.  of  Appeals)  97  Mo.  343, 
3  Lit.A.  480,  10  8.  W.  855. 

Writ  of  error,  proMbitlon,  or  contempt 
proceedings. 

Meet  of  Remedy  by  Appeal  on  Right 
to  Prohibition,  see  Prohibition,  13- 
20. 

See  also  supra,  240;  Admiralty,  330. 

713.  If  a  state  court  proceeds  further 
after  the  filing  of  a  sufficient  petition  for 
removal,  the  remedy  is  by  writ  of  error 
after  final  judgment,  and  not  by  prohibition 
or  punishment  for  contempt.  Chesapeake  & 
0.  R.  Co.  V.  White,  111  U.  S.  134,  4  Sup. 
Ct.  Rep.  353,  28:  378 
Cited  In  Stone  w.   South   Carolina,   117   U.    S. 

432.  29  L.  ed.  963,  6  Sup.  Ct.  Rep.  799 — 
SUx  T.  Keith.  90  Ala.  125,  7  So.  423. 

714.  If  a  sufficient  case  for  removal  of  a 
cauBe  from  a  state  court  to  a  Federal  court 
is  made  in  the  state  court,  the  rightful  ju- 
risdiction of  that  court  is  gone,  and  it  can- 
not properly  proceed  further;  but  if  it  does 
proceed,  and  does  force  the  defendant,  who 
tpplied  for  the  removal,  to  a  trial,  the  rem- 
edy is  by  a  writ  of  error  after  final  judg- 
ment, and  not  by  prohibition  or  punishment 
for  contempt.  Chesapeake  &  O.  R.  Co.  v. 
White,  111  U.  S.  134,  4  Sup.  a.  Rep.  353, 

28:  378 
CVM  la  Friedman  t.  Israel,  26  Fed.  802 — 
Blrdseye  v.  Shaeffer,  37  Fed.  827 — North 
American  Loan  &  T.  Co.  v.  Colonial  k  U. 
8.  Mortg.  Co.  3  S.  D.  604,  54  N.  W.  659 
—Craven  t.  Turner,  82  Me.  885,  19  Atl. 
864— Hickman  v.  M.  K.  &  T.  R.  Co.  151 
Mo.  655,  52  S.  W.  351 — Robertson  v.  Ket- 
tei;  64  N.  M.  430,  14  Atl.  78 — Fox  ▼.  Amer- 
kaa  Casualty  Ins.  &  Security  Co.  12  Pa. 
Co.  Ct.  207. 

Appeal  or  certiorari. 

Effect  of  Remedy  by  Appeal  on  Writ 
of  Certiorari,  see  Certiorarii  14, 
15. 

See  also  supra,  240;  Certiorari,  41. 

715.  Proceedings  for  new  trial  cannot  be 
brought  here  by  certiorari,  but  after  judg- 
ment they  may  be  brought  here  by  appeal. 
United  SUtes  v.  Young,  94  U.  S.  258, 

24:  153 
Cited  In  Luzton  v.  North  River  Bridge  Co. 
147  C.  8.  341,  37  L.  ed.  196,  13  Sup.  Ct. 
Rpp.  356 — American  Constr.  Co.  v.  Jack- 
•OBTille.  T.  &  K.  W.  R.  Co.  148  U.  S.  378. 
37  L.  ed.  489.  13  Sup.  Ct.  Rep.  758— North 
Carolina  v.  Sullivan,  50  Fed.  597— Re  Cllley, 
58  Fed.  988 — Southern  R.  Co.  v.  Postal 
Telcf.  Cable  Co.  35  C.  C.  A.  369.  93  Fed. 
396— United  States  v.  Mar  Ylng  Yuen.  123 
Fed.  160 — United  States  ez  rel.  Montana 
Ore  Purchasing  Co.  v.  Circuit  Court,  61 
C.  C.  A.  315,  126  Fed.  170— Nixon's  Es- 
tate. 13  Phiia.  357,  37  Phlla.  Leg.  Int. 
202. 


tih  JurMttction  of  Particular  Courts, 

Discrimination  as  to  State  Courts,  see  Con- 
sUtutional  Law,  378,  379. 


Denial  of  Equal  Protection  by  State  Court's 
Refusal  to  Grant  Writ  of  Error,  see 
Constitutional  Law,  395. 

Of  Supreme  Court  of  Territories,  see  Courts, 
1375,  1376. 

a.  Of  Courts  of  DistHct  of  Columbia, 

Nature  of  Appeal  from  Special  to  General 

Term,  see  supra,  6. 
Reviewability  of  Order  at  Special  Term,  see 

supra,  32. 
Mode  of  Review,  see  supra,  710. 
Over  Court-Martial,  see  Courts-Martial,  61. 

716.  Writ  of  error  lies  from  circuit  court 
to  criminal  court,  and  from  supreme  court 
to  criminal  court,  of  District  of  Columbia. 
Re  Bradley,  7  Wall.  364,  19:  214 
Cited   in   Garnett   v.   United   States,   11    Wall. 

258,  20  L.  ed.  79. 

717.  Under  U.  S.  Rev.  Stat.  §  772,  relat- 
ing to  the  District  of  Columbia,  every  order, 
judgment,  or  decree  involving  the  merits  of 
an  action  or  proceeding  is  subject  to  appeal 
from  the  special  to  the  general  term  of  the 
supreme  court  of  the  district.  Metropolitan 
R.  Co.  V.  Moore,  121  U.  S.  558,  7  Sup.  Ct. 
Rep.  1334,  30:  1022 
Cited  In   Ormsby   v.    Webb,    134   U.    S.   61,    33 

L.  ed.   811,   10  Sup.   Ct.  Rep.   478 — Barbour 
V.  Moore,  10  App.  D,.  C.  50. 

h.  Of  District  or  Circuit  Courts. 

Removing    Case    from    District    to    Circuit 

Court  by  Certiorari,  see  Certiorari,  8. 
Power  to  Issue  Writs  in  Aid  of  Appellate 

Jurisdiction   Generally,   see   Courts,   V.  . 

c,  10. 
Appeal   from  Board  of  tfeneral  Appraisers, 

see  Duties,  442-446. 
Power  of  District  Judge  to  Review  his  Own 

Decision,  see  Judges,  5,  6,  10,  12. 
See  also  infra,  4531. 

718.  An  appeal  to  the  district  court  from 
a  decision  of  the  tribal  authorities  in  the 
Indian  territory  or  of  an  Indian  commission 
created  by  Congress  may  be  authorized  by 
act  of  Congress.  Stephens  v.  Cherokee  Na- 
tion, 174  U.  S.  445,  19  Sup.  Ct.  Rep.  722, 

43:  1041 

710.  The  appellate  jurisdiction  of  the 
circuit  court  is  subject  to  the  control  of 
Congress.  Patterson  v.  United  States,  2 
Wheat.   221,  4:  224 

Cited    In    Baker    v.    Blddle,    Baldw.    406,    Fed. 

Cas.  No.  764. 

720.  The  government  cannot  take  an  ap- 
peal under  the  act  of  Congress  of  May,  1820, 
relating  to  the  recovery  of  money  from 
public  officers,  from  the  district  court  to  the 
circuit  court,  as  no  appeal  is  provided  for 
by  the  act.  If  it  be  a  case  in  chancery,  no 
provision  is  made  in  the  general  law  to  ap- 
peal such  a  case  from  the  district  to  the 
circuit  court.  United  States  v.  Nourse,  6 
Pet.  470,  8:  467 

Cited  In  United  States  v.  Lee.  106  U.  S.  230. 
27  L.  ed.  188,  1  Sup.  Ct.  Rep.  240— The 
Oriental,  2   FUpp.  39,   Fed.  Cas.  No.  10,5 VO 
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— ^Unlted  States  ▼.  Bolton,  Fed.  Cas.  No. 
14,623 — District  of  Columbia  ▼.  Moore,  5 
App.  D.  C.  Sll^Brlggs  ▼.  A  Light-Boat, 
11  Allen,  176. 

721.  The  act  of  May,  1820,  "providing  for 
the  better  organization  of  the  Treasuir  De- 
partment," gives  to  the  district  judge  a 
special  jurisdiction,  which  he  may  exercise 
at  his  discretion;  and  his  proceedings  under 
this  statute  cannot  be  revised  in  either  the 
circuit  court  or  the  Supreme  Court.  United 
States  V.  Cox,  11  Pet  162,  9:  671 
Cited  In  United  States  ▼.   Haynes,  2  McLean, 

156,  Fed.  Cas.  No.  15,335. 

722.  No  provision  is  made,  in  the  general 
act  organizing  the  courts  of  the  United 
States,  to  authorize  an  appeal  from  the 
judgment  or  decree  of  the  district  court  to 
the  circuit  court,  except  in  cases  of  admi- 
ralty and  maritime  jurisdiction.  United 
States  V.  Nourse,  6  Pet.  470,  8:  467 
Diatinguished  in  Ez  parte  Zellner,  9  Wall.  247, 

19  L.  ed.  666. 

Cited  in  United  States  v.  Cox.  11  Pet.  165,  9 
L.  ed.  673 — Holmes  v.  Jenoison,  14  Pet.  621 
Appx.  10  L.  ed.  623,  Appx. — United  States 
T.  Knight  (United  States  v.  Moorebead)  1 
Black,  490,  17  L.  ed.  80 — Ex  parte  Bradley, 

7  Wall.  384,  19  L.  ed.  221— Pargoud  v. 
United  States,  4  Ct.  CI.  358— United  States 
▼.  Certain  Hogsheads  of  Molasses,  1  Curt. 
C.  C.  276.  Fed.  Cas.  No.  14,766— United 
States  ▼.  Haynes,  2  MicLean,  156,  Fed.  Cas. 
No.  16,835 — Wheaton  ▼.  United  States,  8 
Blatcbf.  475,  Fed.  Cas.  No.  17,487— Wen- 
berg  V.  A  Cargo  of  Mineral  Phosphate,  15 
Fed.  286 — Sioux  Falls  Nat.  Bank  v.  McKoe, 

8  8.  D.  3,  50  N.  W.  1057 — Wales  ▼.  Lyon, 
2  Mich.  282 — State  ez  rel.  Williamson  v. 
Middlesex  Common  Pleas,  42  N.  J.  L.  393 
— State  ex  rel.  Caldwell  v.  Wilson,  121 
N.  C.  454,  28  S.  Et  554 — ^Thornton  v.  Baker, 
15  R.  I.  556,  2  Am.  St.  Rep.  925,  10  Atl. 
617— Fox  ▼.  Nachtshelm,  3  Wash.  688.  29 
Pac.  140. 

In  admiralty. 

See  also  supra,   722;    infra,   822,   862, 
863 ;  Jury,  38. 

723.  The  circuit  court  for  the  southern 
district  of  Florida  has  appellate  jurisdiction 
of  decrees  in  admiralty.  The  Lucy  v.  United 
States   (The  Lucy)   8  Wall.  307,       19:  394 

724.  An  order  for  the  restoration  of  a 
vessel,  made  by  the  district  court  in  direct 
violation  of  the  statute  regarding  appeals, 
does  not  operate  to  destroy  the  jurisdiction 
of  the  circuit  court.  The  Rio  Grande  v. 
Otis    (The  Rio  Grande)   23  Wall.  468, 

23:  158 
Cited  In  Bralthwalte  v.  Jordan,  5  N.  D.  226, 
31  L.R.A.  250,  65  N.  W.  701. 

Bankruptcy  cases. 

Jurisdictional  Amount,  see  supra,  318. 

725.  Suits  in  equity  and  cases  at  law, 
under  the  jurisdiction  created  by  the  bank- 
rupt act,  may  be  removed  to  the  circuit 
court  for  re-examination,  under  §  8  of  the 
act.     Coit  v.  Robinson,  19   Wall.   274, 

22:  152 

726.  A  writ  of  error  lies  from  a  Federal 
circuit  court  to  a  district  court  to  review  a 


judgment  entered  on  a  verdict  of  guitty  Aa 
alleged  in  a  petition  to  have  a  person  de- 
clared a  bankrupt,  where  the  debt  or  dam- 
ages Maimed  amount  to  more  than  $500. 
Knickerbocker  Ins.  Co.  v,  Comstock.  16 
Wall.  258,  21:  493 

Distinguished  in  HIII  v.  Thompson,  94  U.  S. 
323,  24  L.  ed.  194. 

Explained  in  Cleveland  Ins.  Co.  v.  Globe  Ins. 
Co.  98  U.  S.  379,  25  L.  ed.  205. 

Cited  in  Coit  v.  Robinson,  19  Wall.  284,  22 
L.  ed.  154— Stickney  v.  Wilt,  23  Wall.  160. 
23  L.  ed.  53 — Cleveland  Ins.  Co.  v.  Globe 
Ins.  Co.  98  U.  S.  369,  25  L.  ed.  202 — 
Capital  Traction  Co.  v.  Hof,  174  U.  S.  9. 
43  L.  ed.  876,  19  Sup.  Ct.  Rep.  580 — Elliott 
V.  Toeppner,  187  U.  S.  332,  47  L.  ed.  202, 
23  Sup.  Ct.  Rep.  133— Re  California  P.  R.  Co. 
3  Sawy.  255,  Fed.  Cas.  No.  2,316 — Lebman 
V.  Strassberger,  2  Woods,  559,  Fed.  Cas. 
No.  8,216 — Re  Oregon  Bulletin  Printing  & 
Pub.  Co.  3  Sawy.  531,  Fed.  Cas.  No.  10.50O 
—Wear  v.  Mayer.  2  McCrary,  173,  6  Fed. 
659 — Duncan  v.  Landis,  45  C.  C.  A.  G71, 
3  N.  B.  N.  Rep.  673,  106  Fed.  844. 

e.  Of  Circuit  Courts  of  Appeals. 

Right  to  Choose  between  Supreme  Court  and 
Circuit  Court  of  Appeals,  see  supra, 
III.  d.  3,  g,  (2),  (b). 

Jurisdictional  Amount,  see  supra,  319. 

Mode  of  Review,  see  supra,  658. 

Jurisdiction  of  Supreme  Court  over  Judg 
ments  of,  see  infra.  III.  d,  2. 

Jurisdiction  of  Supreme  Court  under  Act 
Creating  Circuit  Court  of  Appeals,  see 
infra.  III.  d,  3,  g. 

Effect  of  Appeal  to  Circuit  Court  of  Ap- 
peals on  Jurisdiction  of  Supreme  Court, 
see  infra.  III.  d,  3,  9,   (4). 

Suspending  Decision  on  Merits  Pending 
Consideration  of  Jurisdiction  by  Su- 
preme Court,  see  infra,  3747. 

Power  to  Issue  Writs  in  Aid  of  Appellate 
Jurisdiction  Generally,  see  Courts,  V.  c, 
10. 

727.  The  appellate  jurisdiction  not  vested 
in  the  Supreme  Court  is  vested  in  the  cir- 
cuit court  of  Appeals,  and  the  entire  juris- 
diction distributed,  by  the  act  of  March  3. 
1891.  Lau  Ow  Bew  v.  United  States,  144 
U.  S.  47,  12  Sup.  Ct.  Rep.  517,  36:  340 

Cited  in  Hubbard  v.  Soby,  146  U.  8.  60.  36 
L.  ed.  887,  13  Sup.  Ct.  Rep.  13 — ^American 
Constr.  Co.  v.  Jacksonville,  T,  &  K.  W.  R. 
Co.  148  U.  S.  382.  37  L.  ed.  490.  13  Sup. 
Ct.  Rep.  758— United  Statos  v.  Rider,  1©3 
U.  S.  139,  41  L.  ed.  104,  10  Sup.  Ct.  Rep. 
98.3 — Woey  Ho  v.  United  States,  101  U.  S- 
558,  48  L.  ed.  301.  24  Sup.  Ct.  Rep.  844 
—Gore  V.  United  States  190  U.  S.  604,  50 
L.  ed.  329,  26  Sup.  Ct.  Rep.  751 — United 
States  V.  Hopewell,  2  C.  C.  A.  512,  5  U.  S. 
App.  137,  51  Fed.  800— United  States  ▼, 
Fowkes.  3  C.  C.  A.  395,  3  U.  S.  App.  247« 
53  Fed.  14 — Badaracco  v.  Cerf,  3  C.  C.  A. 
494,  10  U.  S.  App.  492,  53  Fed.  172 — Bhfacoii 
V.  Georgia  Packinic  Co.  9  C.  C.  A.  264.  IS 
U.  S.  App.  592.  60  Fed.  783— King  v.  Mc- 
Lean Asylum,  12  C.  C.  A.  144,  21  U.  S.  App. 
407,  64  Fed.  330 — Barr  v.  New  Branswick, 
19  C.  C.  A.  72,  39  U.  S.  App.  187,  72  Fed. 
689— Webb  v.  York,  21  C.  C.  A.  66.  40  U. 
S.  App.  114,  74  Fed.  754 — Pioneer  Fuel   Co, 
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Y.  McBrier.  28  C.  C.  A.  468,  55  U.  S.  App. 
181,  84  Fed.  407. 

728.  The  phrase  "unless  otherwise  pro- 
Tided  by  law"  in  8  6,  of  the  act  of  March 
3,  1891,  defining  the  jurisdiction  of  Circuit 
courts  of  appeal,  refers  only  to  prpvisions 
of  the  same  act,  or  of  contemporaneous  or 
subsequent  acts,  and  not  to  prior  laws. 
Lau  Ow  Bew  v.  United  States,  144  U.  S.  47, 
12  Sup.  Ct.  Rep.  517.  36:  340 
Cited  in  Cross  ▼.  Burke.  146  U.  S.  88.  36  L. 

ML  899.  13  Sup.  Ct.  Rep.  22 — Interstate 
Commerce  Commission  ▼.  AtcbisoD,  T.  &  8. 
P.  R.  Co.  149  U.  S.  265.  37  L.  ed.  728,  4 
Inters.  Com.  Rep.  348,  13  Sup.  Ct.  Rep.  837 
—Re  Lennon,  150  U.  S.  398.  37  L.  ed.  1122. 
14  Sup.  Ct.  Rep.  123 — Mason  ▼.  Pewabic 
MIn.  Co.  153  U.  S.  364.  38  L.  ed.  746.  14 
Sup.  Ct.  Rep.  847 — The  Paquete  Habana. 
175  U.  S.  683,  44  L.  ed.  322.  20  Sup.  Ct. 
Rep.  290 — United  States  v.  Coudert.  19  C. 
C  A.  545,  88  U.  S.  App.  515.  73  Fed.  507. 

729.  An  appeal  will  lie  to  the  circuit 
eoort  of  appeals,  from  an  order  made  by  a 
circuit  court  appointing  a  receiver  and 
granting  an  injunction  restraining  interfer- 
ence with  his  management  of  the  property 
confined  to  liim.  Re  Tampa  Suburban  R. 
Ctt.  168    '.  S.  583,  18  Sup.  Ct.  Rep.  177, 

42:  539 
Cited  In  Highland  Ave  &  Belt  R.  Co.  v.  Co- 
himbtan  Equipment  Co.  168  U.  S.  630.  42 
U  ed.  606.  18  Sup.  Ct.  Rep.  24&— Re  Mc- 
Kenxie.  180  U.  S.  549.  45  L.  ed.  662.  21  Sup. 
CL  Rep.  468 — Texas  Consol.  Compress  &  Mfg. 
Asm.  ▼.  Storrow.  34  C  C.  A.  187,  92  Fed.  9 
— Jick  V.  South  Carolina.  42  C.  C.  A.  271 
102  Fed.  214 — Coltrane  ▼.  Templeton.  45  C. 
C.  A.  335,  106  Fed.  377 — Tornanses  v.  Mel- 
stog.  45  C.  C.  A.  627.  106  Fed.  786— Heinze 
r.  Batte  4c  B.  Consol.  Min.  Co.  46  C.  C.  A. 
221  107  Fed.  167 — Tornanses  ▼.  Melsin^. 
47  a  C.  A.  597,  109  Fed.  711. 

730.  Where  a  mandate  of  the  Supreme 
Court  of  the  United  States  to  the  circuit 
conrt  ordered  that  a  party  should  recover 
costs,  that  court  can  entertain  an  applica- 
tion for  an  extra  allowance  of  costs  out  of 
the  funds  to  the  counsel  of  such  party,  and, 
if  denied,  its  decision  may  be  reviewed  in 
the  circuit  court  of  appeals.  Mason  v. 
Pewabic  Min.  Co.,  153  U.  S.  361.  14  Sup 
Ct.  Rep.  847,  38:  745 
Cited  in  Re  Sanford   Fork  &  Tool  Co.   160  U. 

8  256.  40  Lu  ed.  416,  16  Sup.  Ct.  Rep.  291 
— Blaseil  Carpet-Sweeper  Co.  ▼.  Goshen 
Sweeper  Co.  19  C.  C.  A.  29,  43  U.  S.  App. 
47,  72  Fed.  549— The  New  York.  44  C  C. 
A.  43,  104  Fed.  566— The  New  York,  47  C. 

C.  A.  234.  108  Fed.  105 — James  v.  Central 
Trart  Co.  47  C.  C.  A.  376.  108  Fed.  931— 
Re  Michigan  C.  R.  Co.  59  C.  C.  A.  649.  124 
Fed.  733 — Talbot  v  Mason,  60  C.  C.  A.  146, 
125  Fed.   102 — Ex  parte  Mansfield.  11   App. 

D.  C.  562 — Stevens  ▼.  Central  Nat.  Bank,  24 
Mltc  348.  53  N.  Y.  Supp.  193. 

731.  A  cross  appeal  or  writ  of  error  to 
the  circuit  court  of  appeals  may  be  taken  by 
plaintiff  who  has  recovered  judgment  on  the 
merits  after  a  decision  in  favor  of  the  juris- 
diction, whether  the  defendant  has  taken 
the  case  to  the  Supreme  Court  on  the  ques- 
tion of  jurisdiction  alone,  or  taken  the  case 
to   the    circuit    court   of    appeals.     United 


States  V.  Jahn,  155  U.  S.  109,  15  Sup.  Ct. 
Rep.  39,  39:  87 

Over  territorial  courts. 

Suspension  of  Time  to  Take  Appeal,  see 

infra,  2606,  2607. 
See  also  infra,  742. 

732.  Only  in  cases  in  which  the  judg- 
ments of  the  circuit  court  of  appeals  are 
made  final  by  the  judiciary  act  of  March  3, 
1891.  can  that  court  review  the  judgments 
of  the  supreme  court  of  a  territory.  Aztec 
Min.  Co.  V.  Ripley,  151  U.  S.  79, 14  Sup.  Ct. 
Rep.  236,  38:  80 
Cited  in  Thorp  v.  Bonnififleld.  168  U.  S.  703.  42 

L.  ed.  1211.  18  Sup.  Ct.  Rep.  947 — Slmms  v. 
Slmms.  175  U.  S.  166.  44  L.  ed.  117.  20 
Sup.  Ct  Rep.  58 — Union  Cent.  L.  Ins.  Co. 
V.  Champlln.  54  C.  C.  A.  209,  116  Fed.  859. 

733.  The  district  court  of  Alaska  is  one 
of  the  "supreme  courts  of  the  several  terri- 
tories," within  the  meaning  of  the  act  of 
Congress  of  March  3,  1891,  §  15.  providing 
for  appeals  to  the  circuit  court  of  appeals; 
but  it  is  not  one  of  the  district  or  circuit 
courts,  within  the  meaning  of  that  act.  The 
Coquitlam  v.  United  States,  163  U.  S.  346. 
16  Sup.  Ct.  Rep.  117,  41:  184 
Cited  In  Thorp  v.  Bonnlfleld.  168  U.  S.  703.  42 

L.  ed.  1211.  18  Sup.  Ct.  Rep.  947 — Lewis 
V.  Johnson.  90  Fed.  674 — Jackson  v.  United 
States.  42  C.  C.  A.  459.  102  Fed.  480— 
Corbds  V.  Leonhardt,  51  C.  C.  A.  638,  114 
Fed.  12. 

734.  No  order  of  the  Supreme  Court  of 
the  United  States  assigning  the  territory 
of  Hawaii  to  a  judicial  circuit  under  the 
act  of  March  3,  1891,  can  give  a  right  of 
appeal  inconsistent  with  the  provision  of 
act  of  April  30.  1900,  §  86.  restricting  ap- 
peals from  the  court  of  the  territory  of 
Hawaii  to  cases  in  which  appeals  are  allow- 
able to  the  courts  of  the  United  States  from 
the  courts  of  the  several  states.  Re  Wilder*s 
S.  S.  Co.  183  U.  S.  545.  22  Sup.  Ct.  Rep. 
225,  46:  321 

735.  No  right  of  appeal  to  the  United 
States  circuit  court  of  appeals  from  a  decree 
of  the  supreme  court  of  the  territory  of 
Hawaii,  in  a  case  of  admiralty  pending  in 
the  courts  of  Hawaii  when  the  act  of  April 
30,  1900.  providing  a  government  of  the  ter- 
ritory of  Hawaii,  took  effect,  was  given  by 
§  86  of  that  act.  establishing  in  the  terri- 
tory a  district  court  of  the  United  States 
with  the  powers  of  a  circuit  court,  and  al- 
lowing appeals,  therefrom  to  the  circuit 
court  of  appeals,  but  restricting  appeals 
from  the  territorial  courts  of  Hawaii  to 
cases  in  which  appeals  are  allowable  to  the 
courts  of  the  United  States  from  the  courts 
of  the  several  states.  Re  Wilder's  S.  S.  Co. 
183  U.  S.  545,  22  Sup.  Ct.  Rep.  225,  46:  321 
Cited  In  Bquitable  Life  Assur.  Soc.  v.   Brown. 

187  U.  S.  309,  47  L.  ed.  191,  23  Sup.  Ct. 
Rep.   123. 

Constitutional  questions. 

Jurisdiction  of  Supreme  Court,  see  in- 
fra, III.  d,  2.  c;  III.  d,  3.  fif.  i3); 
III.  d,  4;  ni.  d,  6,  h;  III.  d,  9. 
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Reversal   of   Decision   of,   for   Lack   of 

Jurisdiction,  see  infra,  5193. 
See  also  infra,  941. 

736.  An  appeal  lies  to  the  appropriate 
circuit  court  of  appeals  in  a  case  where  the 
jurisdiction  of  the  circuit  court  attached 
both  on  the  ground  of  diverse  citizenship 
and  on  a  separate  and  independent  constitu- 
tional ground.  Mississippi  Railroad  Com- 
mission V.  Illinois  C.  R.  Co.  203  U.  S.  335, 
27  Sup.  Ct.  Rep.  90,  51 :  209 

737.  The  mere  fact  that  a  constitutional 
question  may  have  so  arisen  that  a  direct 
re^rt  to  the  Supreme  Court  of  the  United 
States  may  be  had,  where  the  jurisdiction 
of  the  circuit  court  depends  on  diverse  citi- 
zenship, does  not  deprive  the  court  of  ap- 
peals of  jurisdiction  of  an  appeal  or  justify 
it  in  declining  to  exercise  that  jurisdiction. 
American  Sugar  Ref.  Co.  v.  New  Orleans, 
181  U.  S.  277.  21  Sup.  Ct.  Rep.  646, 

45:859 
Cited  In  Huguley  Mfg.  Co.  v.  Galeton  Cotton 
Mills.  184  U.  S.  294.  46  L.  ed.  547,  22  Sup. 
Ct.  Rep.  452— Flltalol  v.  Maurice,  185  U.  8. 
110.  46  L.  ed.  828,  22  Sup.  Ct.  Rep.  560 
— Fidelity  Mut.  Life  Asso.  v.  Mettler,  185 
U.  S.  315.  46  L.  ed.  928,  22  Sup.  Ct.  Rep. 
662— Cary  Mfg.  Co.  v.  Acme  Flexible  Clasp 
Co.  187  U.  9.  428.  47  L.  ed.  245,  23  Sup. 
Ct.  Rep.  211— Union  &  Planters'  Bank  v. 
Memphis.  180  U.  S.  73,  47  L.  ed.  714,  23  Sup. 
Ct.  Rep.  604 ;  Spreckels  Sugar  Ref?  Co.  v. 
McClain.  192  U.  S.  409.  48  L.  ed.  500.  24 
Sup.  Ct.  Rep.  376 — Mississippi  Railroad  Com- 
mission V.  Illinois  C.  R.  Co.  203  U.  S.  342, 
51  L.  ed.  214,  27  Sup.  Ct.  Rep.  90— Seattle 
v.  Thompson,  52  C.  C.  A.  45,  114  Fed.  97 
— Owensboro  v.  Owensboro  Waterworks  Co. 
53  C.  C.  A.  149.  115  Fed.  821— California 
Oil  &  Gas  Co.  v.  Miller.  52  C.  C.  A.  681, 
115  Fed.  1017— Keyser  v.  Lowell.  54  C.  C. 
A.  575.  117  Fed.  401— Watklns  v.  King, 
65  C.  C.  A.  298.  118  Fed.  532— Wright  v. 
MacFarlane.  58  C.  C.  A.  574.  122  Fed.  774 
— St.  Louis  Cotton  Compress  Co.  v.  Ameri- 
can Cotton  Co.  60  C.  C.  A.  86,  125  Fed.  202 
— Wlrgman  v.  Persons,  62  C.  C.  A.  69.  126 
.  Fed.  455— Terry  v.  Bird,  64  C.  C.  A.  161. 
129  Fed.  593 — Meridian  v.  Farmers'  Loan 
ft  T.  Co.  74  CCA.  222.  143  Fed.  68. 

Bankruptcy  cases. 

Jurisdiction  of  Circuit  and  District 
Courts,  see  supra.  725,  726. 

Jurisdiction  of  Supreme  Court,  see 
infra,  804,  805,  848-869,  912.  913, 
1073;   HI.  d,  9,  h   (19). 

See  also  supra.  635. 

738.  A  petition  filed  in  a  bankruptcy 
court  by  creditors  of  the  bankrupt,  asserting 
a  lien  on  the  proceeds  of  a  seat  in  the  stock 
exchange,  which  had  not  been  insisted  upon 
because  they  had  collected  their  claims  by 
what  they  mistakenly  supposed  were  valid 
attachments  of  the  bankrupt's  property,  is 
a  bankruptcy  proceeding  under  the  bank- 
ruptcy act  of  1898.  §  2,  cl.  7,  within  the 
meaning  of  §  26,  regulating  appeals  in  bank- 
ruptcy proceedings,  and  a  decree  thereon  is, 
therefore,  not  an  independent  ground  of  ap- 
peal, where  it  was  not.  within  the  meaninf^ 
of  §  2&a.  3,  **a  judgment  allowing  or  reject- 
ing  a    debt    or    claim    of    $500    or    over." 


Hutchinson  v.  Otis,  190  U.  S.  552,  23  Sup. 
Ct.  Rep.  778,  47:  1179 

Cited  in  Holden  v.  Stratton,  191  U.  S.  118, 
48  L.  ed.  118,  24  Sup.  Ct.  Hep.  45— Hewit 
V.  Berlin  Mach.  Works,  194  U.  S.  300,  48 
L.  ed.  987.  24  Sup.  Ct.  Rep.  690 — Lucius 
V.  Cawthon-Coleman  Co.  196  U.  S.  152,  49 
L.  ed.  426,  25  Sup.  Ct.  Rep.  214 — First 
Nat.  Bank  r.  Chicago  Title  ft  T.  Co.  198  U. 
8.  291,  49  L.  ed.  1056,  25  Sup.  Ct.  Rep. 
693 — Be  Lucius,  124  Fed.  457 — Burlei}?b 
V.  Foreman,  60  C.  C  A.  112,  125  Fed.  220 
—Re  First  Nat.  Bank.  67  C  C.  A.  538,  135 
Fed.  64 — Re  Mueller,  68  C  C.  A.  352.  13.-} 
Fed.  714 — Re  McMahon,  77  C  C  A.  073, 
147  Fed.  689. 

Contempt  cases. 

Jurisdiction    of    Supreme    Court,    see 

infra,  914. 
See  also  supra,  235. 

739.  A  writ  of  error  lies  from  the  appro- 
priate circuit  court  of  appeals  to  review  an 
order  of  a  circuit  court,  adjudging  the  de- 
fendant in  a  suit  for  the  inifringement  of  a 
patent  guilty  of  contempt  in  disobeying  a 
preliminary  injunction,  and  ordering  him  to 
pay  a  fine  of  $1,000,  One  half  to  the  United 
States  and  the  other  half  to  .the  complain- 
ant. Re  Ghristensen  Engineering  Co.  194 
U.  S.  458,  24  Sup.  Ct.  Rep.  729,  48:  1072 
Cited  in   Doyle  ▼.   London   Guarantee  &   Accl. 

Co.  204  U.  8.  603.  61  L.  ed.  643.  27  Sup. 
Ct.  Rep.  313 — Bessette  v.  W.  B.  Con  key  Co. 
66  C  C  A.  292,  133  Fed.  166 — Chrlstensen 
Engineering  Co.  t.  Westinghouse  Air  Brake 
Co.  68  C  C  A.  482.  135  Fed.  780— Em- 
ployers' Teaming  Co.  ▼.  Teamsters'  Joint 
Council,  141  Fed.  685. 

740.  The  judgment  or  order  of  a  Federal 
circuit  court,  finding  a  person  not  a  party 
to  the  suit  guilty  of  contempt  in  violating 
a  restraining  order  of  that  court,  and  im- 
posing a  fine  therefor,  is  reviewable  in  the 
appropriate  circuit  court  of  appeals,  under 
the  act  of  March  3,  1891  (26  Stat  at  L. 
826.  chap.  517,  U.  S.  Comp.  SUt.  1901,  p. 
547 ) »  §  6,  giving  that  court  appellate  juris- 
diction of  final  decisions  in  all  cases  other 
than  those  specified  in  §  5,  which  provides 
for  a  direct  review  in  the  Supreme  Court, 
and  limits  such  review  in  criminal  pro- 
ceedings to  convictions  of  capital  and  other- 
wise infamous  crimes.  Bessette  v  W  B 
Conkey  Co.  194  U.  S.  324,  24  Sup.  Ct.  Rep! 
665,  43;  99^ 
Cited  In   Re  Chrlstensen   Engineering  Co.'  194 

U.  S.  459,  48  L.  ed,  1074,  24  Sup  Ct.  Uep 
729— Re  Lewis,  202  U.  8.  615,  50  L,  ed.  1172* 
26  Sup.  Ct.  Rep.  767— Doyle  v.  London 
Guarantee  &  Accl.  Co.  204  U.  S.  603.  51 
L.  ed.  643.  27  Sup.  Ct.  Rep.  313— Marlnan 
V.  Baker,  12  N.  M.  455.  78  Pac.  531. 

Criminal  cases. 

Appellate  Jurisdiction  of  Supreme 
Court,  see  infra.  III.  d.  3,  f;  III. 
d.  4;  in.  d.  6,  c. 

741.  A  conviction  of  murder  punishable 
with  death  is  a  conviction  of  a  capital  crime 
of  which  the  Supreme  Court,  and  not  the 
circuit  court  of  appeals,  has  jurisdiction  on 
writ  of  error,  although  the  jury  have  quali- 
fied the  judgment  by  rendering  a  verdict 
"without   capital   punishment."     Good   Shot 
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Y.  United  States,  179  U.  S.  87,  21  Sup.  Ct. 
Kep.  33,  45:  101 

742.  A  conTiction  of  an  infamous  crime 
etimoi  be  reviewed  by  the  circuit  court  of 
appeals  on  writ  of  error  to  the  supreme 
court  of  a  territory,  under  §  15  of  the  act 
of  Congress  of  March  3,  1891,  giving  the 
former  court  the  same  power  to  review  the 
decisions  of  the  latter  that  it  has  to  review 
decisions  of  district  and  circuit  courts.  Fol- 
8om  V.  United  SUtes,  160  U  S.  121.  16  Sup. 
Ct  Rep.  222.  40:  363 

Cited  in  Gonsales  v.  CuDnlngbam.  164  U.  S. 
621,  41  L.  ed.  575.  17  Sup.  Ct.  Rep    182— 

Brwn  v.  United  States.   171   U    S.  637.  43 

L.  ed.  315,  10  Sup    Ct.  Rep.  56 — Harless  v. 

United  States,   31    C.    0.   A.   401,   59   U.    S. 

App.  745,  88  Fed.  101. 

d.  0/  United  States  Supreme  Court, 
1,  Cfenerally, 

Time  Allowed  to  Appeal  or  Sue  Out  Writ  of 
Error,  see   infra,   2545-2558. 

Power  to  Review  Finail  or  Departmental  De- 
cisions, see  Courts,  223-226. 

Over  Court-Martial,  see  Courts-Martial.  51. 

General  Nature  of  Jurisdiction,  see  Supreme 
Court  of  the  United  States,  I.  a. 

743.  The  *  Constitution  determines  the 
fs^es  to  which  the  appellate  jurisdiction  of 
tL*  Supreme  Court  extends.  Per  Marshall, 
Oi.  J.  Osborn  v.  Bank  of  United  States,  9 
Wheat.  738,  6:  204 
Cited  In   Bz    parte   Crane,   5    Pet.   204.   8   L. 

ed.  98. 

744.  In  those  cases  in  which  original 
jurisdiction  is  given  to  the  Supreme  Court, 
the  judicial  power  of  the  United  States 
csnnot  he  exercised  in  its  appellate  form. 
Per  Marshall,  Ch.  J.  Osborn  v.  Bank  of 
Vnited  States,  9  Wheat.  738,  6:  204 
(Hied  In  Ez  parte  Crane.  5  Pet.  202.  8  L.  ed. 

»7— Re  Kalne,  14  How  119,  14  h.  ed.  861 
—North  Carolina  ▼.  University,  1  Hughes, 
134,  Fed.  Cas.  No.  10.318 — State  v.  Univer- 
•Ity,  65  N.  C.  716. 

745.  An  officer  authorized  to  hear  and 
determine  claims  against  the  government, 
iarolving  questions  of  law  and  of  facts,  does 
not  exercise  judicial  powers  and  an  appeal 
vill  not  lie  to  the  Supreme  Court  unless 
fpecially  prescribed.  Re  Zellner,  9  Wall. 
244,  19:  665 
Cited  In    Dennlson    v.    United    States,    25    Ct. 

CI.  810 — Wheaton  v.  United  States,  8  Blatcbf. 
475.  Fed.  Cas.  No.  17.487— North  Carolina 
▼.  Sullivan,  50  Fed.  599 — District  of  Colum- 
liU  V.  Moore,  5  A  pp.  D.  C.  511. 

Begnlatlon  of  Jurisdiction  by  Congress. 

See  also  infra,  755-757. 

746.  The  appellate  jurisdiction  of  the  Su- 
preme Court  is  limited  to  that  conferred  by 
statute.  United  States  v.  Gordon,  7  Cranch, 
M7,  3:  347 
Ctted  In  Bz  parte  Crane,  5  Pet.  204,  8  L.  ed. 

96— Baker  v.  Biddle,  Baidw.  403,  Fed.  Cas. 
No  764. 

747.  The  appellate  jurisdiction  of  the  Su- 


preme Court  is  determined  by  act  of  Con- 
gress. United  States  v.  Goodwin,  7  Cranch, 
108.  3: 284 

Cited  In  Ex  parte  Crane.  5  Pet.  204.  8  L.  ed. 

08 — United   States  v.   Nourse,   6  Pet.   496,  8 

L.    ed.    477 — Holmes    v.    Jennlson,    14    Pet. 

621,   Appx.    10   L.   ed.   623,   Appx — Baker   v. 

Biddle,  Baldw.  403,  Fed.  Cas.  No.  764. 

748.  The  supreme  court  exercises  appel- 
late jurisdiction  only  in  accordance  with  the 
acts  of  Congress  upon  that  subject.  Colo- 
rado Cent.  Consol.  Min.  Co.  v.  Turck,  150 
U.   S.   138,   14   Sup.   Ct.   Rep.   35, 

37:  1030 
Cited  In  Nashville.  C.  &  St.  L.  B.  Co.  v.  Taylor, 
86  Fed.  171. 

749.  The  appellate  jurisdiction  of  the 
Federal  Supreme  Court  is  limited  to  those 
cases  in  which  its  exercise  is  affirmatively 
directed  by  Congress.  Durousseau  v.  United 
States,  6  Cranch,  307,  3:  232 
Dietingui9hed  in  Warner  v.  The  Uncle  Sam.  9 

Cal.  736. 

Cited  In  Re  Kalne.  14  How.  120,  14  L.  ed. 
352— Ex  parte  Vallandlgham.  1  Wall.  250. 
17  L.  ed.  593— Daniels  v.  Chicago  &  R.  I. 
R.  Co  3  Wall.  254,  18  L.  ed.  225— United 
States  v.  Circuit  Judges.  8  Wall.  678.  18  L. 
ed.  114— Ex  parte  McCardle.  7  Wall.  513. 
19  L.  ed.  265— Ex  parte  Lange,  18  Wall.  205. 
21  L.  ed.  888— United  States  v.  Young.  94 
U,  S.  259,  24  L.  ed.  153— The  Francis  Wright 
(Duncan  v.  The  Francis  Wright)  105  U.  S. 
385.  26  L.  ed.  1101— National  Exchange 
Bank  v.  Peters,  144  U.  S.  572,  36  L.  ed. 
546,  12  Sup.  Ct.  Rep.  767 — American  Conatr. 
Co  V.  Jacksonville.  T.  &  K.  W.  R.  Co.  148 
U.  S.  378,  37  L.  ed.  489.  13  Sup.  Ct.  Rep. 
758 — United  States  ex  rel.  Brightwood  R. 
Co.  V.  O'Neal.  10  App.  D.  C.  244 — Flem- 
ing V.  Clark,  12  Allen,  195. 

750.  A  legislative  exception  from  the  con- 
stitutional appellate  jurisdiction  of  the  Fed- 
eral Supreme  Court  must  be  implied  in  a 
congressional  affirmative  description  of  those 
powers,  which  does  not  include  the  entire 
constitutional  jurisdiction.  Durousseau  v. 
United  States,  6  Cranch,  307,  3:  232 
Cited  in  Ex  parte  Crane.  5  Pet.  204.  8  L.  ed.  98. 

— Bz  parte  Bradley.  7  Wall.  384,  19  L.  ed. 
221— Merrill  v.  Petty,  16  Wall.  346,  21 
L.  ed.  501 — Ex  parte  Lange,  18  Wall.  185, 
21  L.  ed.  882 — Murdock  v.  Memphis.  20 
Wall.  620,  22  L.  ed.  439— Baltimore  &  P. 
R.  Co.  V.  Grant,  98  U.  S.  401,  25  L.  ed. 
232 — Tennessee  v.  Davis.  100  U.  S.  290. 
25  L.  ed.  659 — United  States  v.  American 
Bell  Teleph.  Co.  159  U.  S.  549,  40  L.  ed. 
256.  16  Sup.  Ct.  Rep.  69 — Pargoud  v.  United 
States,  4  Ct.  CI.  353 — Baker  v.  Biddle,  Baldw. 
406.  Fed.  Cas.  No.  764 — San  Francisco  v. 
United  States.  4  Sawy.  579,  Fed.  Cas.  No. 
12.316— United  States  v.  Plumer,  3  Cliff.  26, 
Fed.  Cas.  No.  16.055— Re  Cilley.  58  Fed. 
988 — United  States  v.  Mar  Ying  Yuen.  123 
Fed.  160 — Thompson  v.  Lea,  28  Ala.  459 
— Sanders  v.  Cabaniss.  43  Ala.  190 — State  v. 
Crenshaw,  138  Ala.  509.  35  So.  456 — Far- 
rell  V.  Winchester  Ave.  R.  Co.  61  Conn.  130, 
23  Atl.  757— Harris  Mfg.  Co.  v.  Walsh,  2 
Dak.  43.  3  N.  W.  307— District  of  Colum- 
hia  V.  Moore,  5  App.  D.  C.  511 — Flnlen  v. 
Heinze,  27  Mont.  127,  70  Pac.  517— State 
V.  Daogherty,  5  Tex.  3 — North  Point  Consol. 
Irrig.  Co.  V.  Utah  &  S.  L.  Canal  Co.  14 
Utah,  163,  46  Pac.  824 — Eastman  v.  Gurrey^ 


252 


APPEAL  AND  ERROR,  III.  d.  1. 


14  Utah,  171,  46  Pae.  628— Barnett  ▼.  Mere- 
dith, 10  Gratt.  655 — Gresham  ▼.  Bwell,  84 
Va.  788.  6  S.  B.  134. 

751.  The  affirmative  description  by  Con- 
gress of  the  appellate  jurisdiction  of  the 
Federal  Supreme  Court  must  be  understood 
as  an  implied  limitation  on  such  jurisdic- 
tion, enacted  under  the  power  of  Congress 
to  make  regulations  respecting  its  exer- 
cise.   United  States  v.  More,  3  Cranch,  159, 

2:  397 
Cited  In  Bradford  ▼.  Southern  R.  Co.  105  U. 
S.  290,  49  L.  ed.  181,  25  Sup.  Ct.  Rep.  55 
— ^Re  Kalne,  14  How.  120.  14  L.  ed.  352 
— Daniels  y.  Chicago  &  R.  I.  R.  Co.  3  Wall. 
254.  18  L.  ed.  225 — Ex  parte  Bradley.  7 
Wall.  384,  19  L.  ed.  221 — Ex  parte  Lange. 
18  Wall.  185,  21  L.  ed.  882 — Tennessee  v. 
Davis.  100  U.  8.  290.  25  L.  ed.  659 — Baker 
▼.  Biddle,  Baldw.  403,  Fed.  Cas.  No.  764 
— ^Unlted  States  ▼.  Plumer,  3  Cliff.  26.  Fed. 
Cas.  No.  16,055 — ^United  States  v.  Mar  Ylng 
Tuen,  123  Fed.  160 — Humphrey  v.  State, 
Minor  (Ala.)  65 — Fleming  v.  Clark,  12  Allen, 
195— Finlen  v.  Heinze,  27  Mont.  127,  70 
Pac.  517 — State  v.  Daugherty,  5  Tex.  4. 

752.  Although  the  appellate  powers  of  the 
Supreme  Court  are  given  by  the  Constitu- 
tion they  are  nevertheless  limited  and  regu- 
lated by  acts  of  Congress.  National  Exch. 
Bank  v.  Peters,  144  U.  S.  570,  12  Sup.  Ct. 
Rep.  767,  36:  545 
Cited  In  American  Constr.  Co.  ▼.  Jacksonville, 

T.  &  K.  W.  R.  Co.  148  U.  S.  878,  37  L.  ed. 
489,  13  Sup.  Ct.  Rep.  758. 

753.  The  original  jurisdiction  of  the  Su- 
preme Court  and  its  power  to  receive  ap- 
pellate jurisdiction  are  created  and  defined 
by  the  Constitution,  and  the  legislative  de- 
partment of  the  government  can  enlarge 
neither  one  nor  the  other,  but  it  is  for 
Congress  to  determine  how  far,  within  the 
limits  of  the  capacity  of  this  court  to  take, 
appellate  jurisdiction  shall  be  given;  and, 
when  conferred,  it  can  be  exercised  only  to 
the  extent,  and  in  the  manner,  prescribed 
by  law.     Daniels  v.  Chicago  &  R.  I.  R.  Co. 

3  Wall.  250,  18:  224 

Cited  in  Lewis  v.  .^tna  Ins.  Co.  123  Fed.  159. 

754.  No  compact  between  states  can  affect 
the  power  of  Congress  to  regulate  the  appel- 
late jurisdiction  of  the  Supreme  Court.  Wil- 
son V.  Mason,  1  Cranch,  45,  2:  29 
Cited  in  Ex  parte  Crane,  5  Pet.  205,  8  L.  ed. 

98. 

Absence  of  regulation  by  Congress. 

755.  If  Congress  has  provided  no  rule  to 
regulate  our  proceedings,  this  court  cannot 
exercise  an  appellate  jurisdiction;  and,  if 
the  rule  is  provided,  we  cannot  depart  from 
it.     Wiscart  v.  Dauchy,  3  Dall.  321, 

1:619 
Cited  in  Nashville,  C.  &  St.  L.  R.  Co.  v  Tay- 
lor, 86  Fed.  171— United  States  v.  Mar  Ying 
Yuen,  123  Fed.  160 — Warner  v.  The  Uncle 
Sam,  9  Cal.  735 — People  v.  Jordau,  65  Cal. 
648.  4  Pac.  683 — Harris  Mfg.  Co.  v.  Walsh, 
2  Dak.  43.  3  N.  W.  307 — Curry  v.  Marvin, 
2  Fla.  417 — Fleming  v  Fleming.  40  Fla. 
155,  23  So.  571 — Dismulces  v.  Stokes,  41 
Miss.  435 — Robinson  v.  Baillieul.  2  Tex.  161 
— Yarbrough  v.  State,  2  Tex.  527 — State  ?. 


Daugherty,  5  Tex.  4 — Barnett  v.  Heredltli, 
10  Gratt.  655. 

756.  Where  Congress  has  not  authorized 
an  appeal,  jurisdiction  is  not  taken  by  the 
United  States  Supreme  Court.  Clarke  v. 
Bazadone,  1  Cranch,  212,  2:  85 
Cited   in    United    States    v.    Circuit   Judges.    3 

Wall.  677,  18  L.  ed.  113 — Tennessee  v.  Davis. 
100  U.  S.  200,  25  L.  ed.  659— United  States 
V.  New  Bedford  Bridge,  1  Woodb.  &  M.  435. 
Fed.  Cas.  No.  15,867— Warner  y.  The  Uncle 
Sam,  9  Cal.  736 — Dismukes  v.  Stokes,  41 
Miss.  435 — Yarbrough  v.  State.  2  Tex.  527— 
Robinson  v.  Baillieul,  2  Tex.  161. 

757.  In  the  absence  of  congressional  regu- 
lation the  appellate  jurisdiction  of  the  Su- 
preme Court  would  extend,  under  the  Con- 
stitution, to  all  cases,  civil  and  criminal, 
arising  under  the  laws  of  the  United  States. 
United  States  v.  More,  3  Cranch,  159, 

2:397 
Cited  In  State  v.  Daugherty,  5  Tex.  3 — Carr 
V.  Tucker,  42  Tex.  335. 

Duty  to  deny  Jurisdiction. 

753.  The  United  States  Supreme  Court, 
in  the  exercise  of  its  appellate  power,  must, 
of  its  own  motion,  deny  its  own  jurisdiction, 
when  it  does  not  affirmatively  appear  in  the 
record  on  which  it  is  called  to  act.  Great 
Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177 
U.  S.  449.  20  Sup.  Ct.  Rep.  690,  44:  842 

Cited  in  Minnesota  v.  Northern   Securities  Co. 

194    D.    S.    63,    48    L.   ed.    877,    24    Sup.    Ct. 

Rep.  598 — Jones  v.  Adams  Exp.  Co.  129  Fed. 

619 — American    Bridge   Co    v.   Hunt.    64    C. 

C.  A.  549,  130  Fed.  303 — Utah-Nevada  Co.  v. 

De  Lamar,  66  C.  C.  A.  183,  133  Fed.  117. 

In  cases  where  a  state  Is  a  party. 

As  to  Judgment  Rendered  in  State 
Court  after  Secession,  see  Stales. 
353. 

759.  The  appellate  jurisdiction  of  the 
Federal  Supreme  Court  in  cases  arisinf^ 
under  the  Constitution  or  laws  of  the  United 
States  is  not  affected  where  a  state  happens 
to  he  a  party  and  the  11th  Amendment  is  in- 
applicable, by  the  further  provision  that  in 
cases  in  which  a  state  shall  be  a  party  orig- 
inal jurisdiction  shall  be  entertained,  since 
the  latter  provision  has  reference  to  those 
cases  only  in  which  Federal  jurisdiction  is 
dependent  upon  the  character  of  the  parties 
thereto.    Cohen  v.  Virginia,  6  Wheat.  264, 

5:257 
Criticized   and    limited   in   Hans    v.    Louisiana. 

134    U.    S.    19,    33    L.   ed.    848,    10    Sup.   Ct. 

Rep.  504. 

Disapproved  in  Piqua  Banlc  v.   Knoup,  6  Ohio 

St.  382. 

Cited  in  Farmers*  Loan  &  T.  Co.  v.  Maquillan, 
3  Dill.  380,  Fed.  Cas.  No.  4,668 — I^uisiana 
State  Lottery  Co.  v.  Fitapatriclc.  3  Woods, 
266.  Fed.  Cas.  No.  8,541— North  Carolli^a 
V.  University,  1  Hughes.  135,  Fed.  Cas.  No. 
10,318— Delafleld  v.  Illinois.  2  Hill.  168— 
State  ex  rel.  Terre  HoiitP  v.  Kolsem,  130 
Ind.  454,  14  L.R.A.  574,  29  N.  K.  59,') — Com 
V.  Casey,  12  Allen,  220— Com.  ex  rei.  Klrk- 
patrick  V.  Western  U.  Teleg.  Co.  1  Dauphin 
Co.  Rep.  150 — State  v.  Hernando  Ins.  Co.  ftT 
Tenn.  99,  36  S.  W.  721 — State  ex  rol.  Drake 
V.  Doyle,  40  Wis.  200,  22  Am.  Rep.  692. 
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9m  Over  Circuit  Courts  of  Appeals, 


a.  CreneraUy, 

OertJorari  to  Circuit  Court  of  Appeals,  see 
Certiorari,  H. 

760.  The  judiciary  act  of  March  3,  1891, 
in  distributing  the  appellate  jurisdiction  of 
the  national  judicial  system  between  the 
Supreme  Court  and  the  circuit  courts  of  ap- 
peals, designated  the  classes  of  cases  in  re- 
spect of  which  each  of  these  courts  was  to 
hsTe  final  jurisdiction;  and  the  act  uniform- 
ly has  been  so  construed  and  applied  to  less- 
en the  burden  of  litigation  in  the  Supreme 
Court  Carey  v.  Houston  &  T.  C.  R.  Co.  150 
U.  S.  170,  14  Sup.  Ct.  Rep.  63,  37:  1041 
Cittd  in  Re  Lennon,  150  U.  S.  400,  37  L.  ed. 

1123,  14  Sup.  Ct.  Rep.  123 — The  Paquete 
Habana,  175  U.  S.  681,  44  L.  ed.  322,  20 
Sop.  Ct  Rep.  290. 

761.  An  appeal  from  a  decree  by  a  cir- 
cuit court  of  the  United  States  affirming  its 
own  prior  decree  in  obedience  to  a  mandate, 
with  the  declaration  that  the  decree  of  the 
circuit  court  of  appeals  is  made  the  final  de- 
cree of  that  court,  cannot  be  deemed  an  ap- 
peal from  the  circuit  court  ot  appeals  for 
tiie  purpose  of  the  jurisdiction  of  the  Su- 
preme Court.  Webster  v.  Daly,  163  U.  S. 
155, 16  Sup.  Ct  Rep.  961,  41 :  1 1 1 
Cii9A  in  Brady  Y.  Daly,  175  O.  8.  150,  44  L. 

cd  110,  20  Sup.  Ct  Rep.  62. 

762.  No  right  of  appeal  from  a  decree  of 
the  circuit  court  of  appeals,  which  is  made 
final  by  the  act  of  Congress  of  March  3, 
1391,  chap.  517,  §  6  (26  Stat,  at  L.  826, 
U.  S.  Comp.  Stat.  1901,  p.  547),  is  given  by 
the  provision  of  that  section  that  such  case 
may  be  brought  to  the  United  States  Su- 
preme Court  "by  certiorari  or  otherwise,"  as, 
if  some  other  order  or  writ  may  be  resorted 
to,  it  must  be  ejuadem  generis  with  cer- 
tiorari. Huguley  Mfg.  Co.  v.  Gaieton  Cotton 
MUls,  184  U.  S.  290,  2  Sup.  Ct  Rep.  452, 

46:546 

763.  A  question  as  to  the  jurisdiction  of 
the  United  States  circuit  court  raised  first 
in  the  circuit  court  of  appeals  will  not  de- 
feat the  jurisdiction  of  the  Supreme  Court 
on  writ  of  error  to  the  circuit  court  of  ap- 
P<«l8,  on  the  ground  that  defendant  should 
iisve  brought  the  case  directly  from  the  cir- 
cuit court.  Northern  P.  R.  Co.  v.  Amato, 
144  IT.  S.  465, 12  Sup.  Ct.  Rep.  740,  36:  506 
Cited  In  United  States  v.  Jahn,  155  U.  S.  116. 

39  L.  ed.  90,  15  Snp.  Ct  Rep.  39. 

764.  A  case  in  which  a  corporation  char- 
tered imder  the  laws  of  the  United  States 
is  a  party  is  not  one  of  those  in  which  the 
judgment  of  the  circuit  court  of  appeals  is 
final.  Union  P.  R.  Co.  v.  Harris,  158  U.  S. 
326,  15  Sup.  Ct.  Rep.  843,  30:  1003 
Cii9d  In  Ex   parte  Jones.   164   U.   S.   692,   41 

L.  ed.  601,  17  Sup.  Ct.  Rep.  222— American 
flngar  Ref.  Co.  v.  New  Orleans,  181  U.  S. 
282.  45  L.  ed.  862.  21  Sup.  Ct.  Rep.  646 — 
Bansman  ▼.  Denny,  73  Fed.  70 — Keyser  v. 
Uwell,  54  C.  C.  A.  576,  117  Fed.  402. 


765.  An  appeal  lies  to  the  Supreme  Court 
of  the  Unit^  States  from  a  decree  of  a  cir- 
cuit  court  of  appeals  in  a  controversy  be- 
tween a  foreign  state  and  citizens  of  one  of 
the  United  States,  since  such  decree  is  not 
made  final  by  the  provision  of  the  act  of 
March  3.  1891,  chap.  517,  §  6  (26  Stat,  at 
L.  826,  828,  U.  S.  Comp.  Stat  1901,  p.  550), 
declaring  decrees  of  such  court  to  be  final 
''in  all  cases  where  the  jurisdiction  is  depend- 
ent entirely  upon  the  opposite  parties  to 
the  suit  or  controversy  being  aliens  and 
citizens  of  the  United  States,  or  citizens  of 
different  states."  Colombia  v.  Cauca  Co.  190 
U.  S.  524,  23  Sup.  Ci.  Rep.  704,      47:  1159 

766.  An  action  against  a  marshal  of  the 
United  States  and  his  sureties,  and  also  at- 
tachment creditors  for  whom  he  has  seized 
goods,  is  not  one  in  which  the  judgment  of 
the  circuit  court  of  appeals  is  final,  under 
the  act  of  Congress  of  March  3,  1891,  §  6, 
as  the  jurisdiction  does  not  depend  entire- 
ly upon  citizenship,  although  a  separate  suit 
against  the  attachment  creditors  would  have 
come  within  that  section.  Sonnentheil  v. 
Christian  Moerlein  Brewing  Co.  172  U.  S. 
401,  19  Sup.  a.  Rep.  233,  43:492 
Oited  In   Auten   v.   United   States  Nat.   Banic, 

174  U.  S.  141,  43  L.  ed.  926,  19  Sup.  Ct. 
Rep.  628 — Chicago,  R.  I.  &  P.  R.  Co.  v. 
Martin.  178  U.  S.  248.  44  L.  ed.  1056.  20 
Sup.  Ct.  Rep.  854 — State  ex  rel.  Atty.  Gen. 
V.  Frost,  113  Wis.  640.  89  N.  W.  916. 

Aa  to  jurisdiction  of  circuit  courts  of 
appeals. 

767.  A  writ  of  error  from  the  Supreme 
Court  of  the  United  States  may  lie  to  the 
circuit  court  of  appeals  to  determine  the 
jurisdiction  of  that  court  when  involving 
the  finality  of  its  judgment  under  the  act 
of  March  3,  1891,  §  6.  Aztec  Min.  Co.  v. 
Ripley,  151  U.  8.  79,  14  Sup.  a.  Rep.  236, 

38:80 
Cited  in  Folsom  v.  United  States.  160  U.  S. 
126.  40  L.  ed.  364,  16  Sup.  Ct.  Rep.  222— 
Kingman  &  Co.  v.  Western  Mfg.  Co.  170  U. 
S.  677.  42  L.  ed.  1193,  18  Sup.  Ct.  Rep.  786 
— Southern  R.  Co.  v.  Postal  Teleg.  Cable 
Co.  170  U.  S.  645,  45  L.  ed.  357,  21  Sup. 
Ct  Rep.  249— First  Nat.  Bank  v.  Klug,  186 
U  S.  205,  40  L.  ed.  1128,  22  Sup.  Ct  Rep. 
899. 

b.  JHverse  Citizenship  Cases. 

See  also  supra,  736,  737;  infra,  786-9,  793, 
794,  796.  871,  903-6,  944,  968,  970. 

768.  The  judgment  of  the  circuit  court  of 
appeals  is  not  final  under  the  circuit  court 
of  appeals  act  of  1891,*  §  6  (  26  Stat,  at 
L.  828,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
p.  549),  unless  the  original  jurisdiction  of 
the  circuit  court  was  dependent  "entirely" 
upon  diverse  citizenship.  Northern  P.  R. 
Co.  V.  Soderberg,  188  U.  8.  526,  23  Sup. 
a.  Rep.  365,  47:  575 

769.  Where  the  jurisdiction  of  the  circuit 
court  has  been  obtained  and  exercised  sole- 
ly because  the  parties  are  citizens  of  dif- 
ferent states,  the  judgment  of  the  circuit 
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court  of  appeals  is  final.     Press  Pub.  Co. 
V.  Monroe,  164  U.  S.  105,  17  Sup.  a.  Rep. 

^^  41:367 

Cited  In  Florida  C.  ft  P.  B.  Co.   ▼.  Bell.   176 

U.  S.  825,  44  L.  ed.  489,  20  Sup.  Ct  Rep. 

399.  ^ 

770.  Where  the  jurisdiction  of  the  circuit 
court  depends,  entirely  on  diverse  citizen- 
ship, the  decree  of  the  circuit  court  of  ap- 
peals is  final,  and  a  decree  in  an  interven- 
ing proceeding  follows  the  same  rule. 
Rouse  V.  Letcher,  152  U.  S.  47,  15  Sup.  a. 
Rep.  266,  39:  341 
Cited  In  Gregory   v.   Van   Ee,    160   U.    S.  645, 

40  L.  ed.  567.  16  Sup.  Ct.  Rep.  481 — Carev 
V.  Houston  &  T.  C  R  Co.  161  U.  S.  128, 
40  L.  ed.  643.  16  Sup.  Ct.  Rep.  537— 
Blythe  Co.  v.  Blythe.  172  U  S.  644.  43 
L.  ed.  1183,  19  Sup.  Ct.  Rep.  873 — Pope  v. 
Louisville.  N.  A.  &  C    R.  Co.  173  U.  S    577. 

43  L.  ed.  816,  19  Sup.  Ct  Rep.  500— Col- 
trane  v.  Templeton,  45  C.  C  A.  336,  106 
Fed.  878. 

771.  The  judgments  and  decrees  of  the 
circuit  court  of  appeals  are  final  in  all  cases 
in  which  the  jurisdiction  is  dependent  en- 
tirely upon  the  opposite  parties  being 
aliens  and  citizens,  or  citizens  of  different 
states.  Benjamin  v.  New  Orleans,  169  U. 
S.  161,  18  Sup.  Ct.  Rep.  298,  42:  700 
Cited  in  Carter  v.  Roberts,  177  U.  8.  500,  44 

L.  ed  863.  20  Sup.  Ct.  Rep.  713— Cincinnati, 
H.  &  D.  R.  Co.  V.  Thiebaud,  177  U.  S.  620, 

44  L.  ed.  913,  20  Sup.  Ct.  Rep.  822 — Ems- 
beimor  v.  New  Orleans,  116  Fed.  894. 

772.  When  the  jurisdiction  of  the  circuit 
court  rests  solely  on  the  ground  that  the 
suit  arose  under  the  Constitution,  laws,  or 
treaties  of  the  United  States,  the  appellate 
jurisdiction  of  the  Supreme  Court  is  exclu- 
sive; but  if  it  is  placed  on  diverse  citizen- 
ship, the  decision  of  the  circuit  court  of 
appeals  is  final.  Huguley  Mfg.  Co.  v.  Gale- 
ton  Cotton  Mills,  184  U.  S.  290,  22  Sup. 
Ct.  Rep.  452,  46:  546 
Cited  In  Fllhlol  v.  Maurice,  185  U.  8.  110.  46 

L.  ed.  828.  22  Sup.  Ct.  Rep.  560 — Cary  Mfg. 
Co.  ▼.  Acme  Flexible  Clasp.  Co.  187  U.  S. 
428.  47  L.  ed.  245,  23  Sup.  Ct.  Rep.  211— 
Ayers  v.  Polsdorfor,  187  U  8.  589.  47  L.  ed. 
315.  23  Sup.  Ct.  Rep.  196— Harding  v.  Hart, 
187  U.  S.  638.  47  L.  ed.  344.  23  Sup.  Ct. 
Rep.  846 — Spreckels  Sugar  Ref.  Co.  v.  Mc- 
Clain,  192  U.  S.  407.  48  L.  ed.  499,  24  Sup 
Ct.  Rep.  876 — Mississippi  Railroad  Commis- 
sion ▼.  Illinois  C.  R.  Co.  203  U.  8.  342,  51 
L.  ed.  214,  27  Sup.  Ct.  Rep.  90— Owensboro 
V.  Owensboro  Waterworks  Co.  53  C  C.  A 
151,  115  Fed.  323— California  Oil  &  Gas  Co. 
V.  Miller.  52  C.  C.  A.  681,  116  Fed.  1017— 
Wright  V.  MacFarlane.  58  C.  C.  A.  575.  122 
Fed.  775 — Alabama  &  G.  Mfg.  Co.  v.  Rlrer- 
dale  Cotton  MIIIb,  62  C  C.  A.  303,  127  Fed. 
505 — Love  V.  Busch.  73  C.  C.  A.  548,  142 
Fed.  432 — Harris  v  Rosenberger,  76  C.  C. 
A.  227.  145  Fed.  451— Clark  v.  Beagraves. 
186  Mass.  438,  71  N.  E.  818.    ' 

773.  A  case  in  which  the  jurisdiction  of 
the  circuit  court  was  determined  on  appeal 
to  depend  solely  upon  diverse  citizenship, 
and  in  which,  after  reversal,  an  amendment 
to  show  such  jurisdiction  by  additional 
statements  as  to  the  citizenship  of  assign- 
ors of  the  claims  was  made,  cannot  be  tak- 


en to  the  Supreme  Court  on  appeal  from  tL 
decision  of  the  circuit  court  of  appeals  af- 
firming a  decision  dismissing  the  case  for 
lack  of  jurisdiction.  Benjamin  ▼.  New  Or- 
leans, 169  U.  S.  161,  18  Sup.  Ct.  Rep.  298, 

42:700 

774.  The  removal  from  a  state  court  to 
a  Federal  circuit  court  for  diverse  citizen- 
ship, of  a  suit  by  a  trustee  in  bankruptcy 
for  the  conversion  of  property,  the  title 
to  which  vested  in  him  by  the  adjudication 
in  bankruptcy,  places  such  suit  in  the  Fed- 
eral court  as  if  it  had  been  commenced  there 
on  that  ground  of  jurisdiction,  within  the 
rule  making  the  judgment  of  the  circuit 
court  of  appeals  final  when  the  jurisdiction 
of  the  circuit  court  depends  entirely  on 
diverse  citizenship,  and  not  as  if  it  had 
been  commenced  there  by  consent  of  defend- 
ant, imder  §  23  of  the  bankruptcy  act. 
Spencer  v.  Duplan  Silk  Co.  191  U.  S.  526, 
24  Sup.  Ct.  Rep.  174,  48:287 
Cited  In    Bush   v.   Elliott,   202   V.   8.   483.   50 

L.  ed.  1117,  26  8up.  Ct.  Rep.  668 — ^Re  Rey- 
nolds, 133  Fed.  688. 

Other  question  arising  sutisequently. 

775.  The  judgment  of  the  circuit  court  of 
appeals  in  a  case  in  which  the  jurisdiction 
of  the  circuit  court  was  originally  invoked 
solely  upon  the  ground  of  citizenship  is 
finai,  even  if  another  ground  were  developed 
in  the  course  of  the  proceeding.  Re  Jones, 
164   U.  S.   691,  17  Sup.  Ct.  Rep.  222, 

41:601 
Cited  In  Third  8treet  &  Suburban  R.  Co.  v. 
Lewis,  173  U.  8.  460.  43  L.  ed.  767,  19  Sup. 
Ct  Rep.  451— Pope  v.  Louisville,  N.  A.  &  C. 
R.  Co.  173  U.  8.  578,  43  L.  ed.  817.  10 
Sup.  Ct.  Rep  600 — Ix>eb  v.  Columbia  Twp. 
179  n.  8.  479,  45  L.  ed.  286.  21  Sup.  Ct. 
Rep.  174 — American  Sugar  Ref.  Co.  v.  New 
Orleans,  181  U.  S.  280.  45  L.  ed.  861.  21 
Sup.  Ct.  Rep.  646 — Continental  Nat  Bank 
V.  Buford,  191  U.  S.  124,  48  L.  ed.  121.  24 
Sup.  Ct  Rep.  54 — Riverside  County  v. 
Thompson.  196  U.  8.  637.  49  L.  ed.  630.  29 
Sup.  Ct.  Rep.  796 — Owensboro  ▼  Owensboro 
Waterworks  Co.  63  C.  C.  A.  160,  116  Fed. 
322. 

776.  A  decree  of  the  circuit  court  of  ap- 
peals in  a  case  in  which  the  jurisdiction  at 
the  outset  depended  on  diversity  of  citizen- 
ship is  final,  even  if  another  ground  of  ju- 
risdiction was  alleged  in  a  supplemental  bill 
by  which  a  new  defendant  was  made  a 
party.  Third  Street  &  Suburban  R.  Go. 
V.  Lewis,  173  U.  S.  457,  19  Sup.  Ct.  Rep. 
451,  43: 766 

777.  Other  questions  subsequently  raised 
in  a  case  in  which  the  jurisdiction  of  a  cir- 
cuit court  of  the  United  States  depends 
upon  citizenship  at  the  commencement  of 
the  action  cannot  give  appellate  jurisdic- 
tion in  the  case  to  the  United  States  Su- 
preme Court.  Borgmeyer  v.  Idler,  169  U.  S. 
408,  16  Sup.  Ct.  Rep.  34,  40:  199 
Cited   in   Ansbro  v.   United   States,  159  U.   8. 

698.  40  L.  ed.  311.  16  Sup.  Ct.  Rep.  187 — 
Ex  parte  Jones.  164  U.  8.  694.  41  L.  ed. 
602.  17  Sup.  Ct  Rep.  222— Muse  v.  Arllni?- 
ton  Hotel  Co.  168  U.  S.  435.  42  L.  ed.  582, 
18   Sup.   Ct.  Rep.   109 — Bladcbara  v.   Port- 
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Itnd  Gold  Mtn.  Co.  175  U.  S.  586.  44  L  ed. 
283.  20  Sup.  Ct.  Rep.  222— Cbrystal  Sprin|?8 
Land  ft  Water  Co.  v.  Los  Angeles,  177  U.  S. 
169.  44  L.  ed.  720.  20  Sup.  Ct.  Rep.  573 — 
SwerfDgen  ?.  St.  Louis.  185  U.  S.  44.  46  L. 
ed  790,  22  Sup.  Ct.  Rep.  569 — Kennard  t. 
Nebraska,  186  U.  S.  308,  46  L.  ed.  1177,  22 
Sup.  Ct.  Rep.  879. 

778.  Where  the  jurisdiction  of  the  circuit 
court  arises  solely  upon  the  ground  of 
diverse  citizenship,  and  a  constitutional 
question  subsequently  arises,  the  circuit 
of  appeals  has  jurisdiction  to  render  final 
judgment.  Loeb  v.  Columbia  Twp.  179  U. 
S.  472.  21  Sup  Ct.  Rep.  174,  45:  280 
Cited  Id  Hnfraley  Mfg.   Co.  v.  Galeton   Cotton 

Mills.  184  U.  8.  295.  46  L.  ed.  548.  22  Sup. 
Ct.  Rep.  452 — Ayers  ▼.  Polsdorfer.  187  U. 
S.  589.  47  L.  ed.  315.  23  Sup.  Ct.  Rep.  196 
—Spreckels  Sugar  Ref.  Co.  v  McClalu.  192 
D.  S.  409.  48  L.  ed.  500.  24  Sup.  Ct.  Rep. 
376— Keyset  ▼.  Lowell,  54  C.  C.  A.  674,  117 
Fed.  402. 

779.  A  judgment  of  the  circuit  court  of 
appeals,  in  a  case  in  which  the  jurisdiction 
of  the  circuit  court  was  invoked  solely  on 
the  ground  of  diverse  citizenship,  cannot 
be  reviewed  in  the  Supreme  Court  of  the 
United  States  on  writ  of  error  because  a 
Federal  question  arose  in  the  course  of 
the  proeeedings  in  the  circuit  court,  even 
though  such  question  may  not  be  of  such 
t  character  as  would  permit  the  case,  un- 
der §  5  of  the  judiciarv  act  of  1891  (26 
Stat,  at  L.  826,  chap.  *517.  U.  S.  Comp. 
SUt.  1901.  p.  488),  to  be  brought  directly 
from  the  circuit  court  to  the  Supreme 
Cwirt  Avres  v.  Polsdorfer,  187  U.  S.  585, 
23  Sup.  Ct.  Rep.  196,  47:  314 

Mihen  does  Jurisdiction  depend  entire- 
ly  on  citizenship. 

See   also   supra,   766,   768;   infra,   792, 
802,  803. 

780.  The  Jurisdiction  of  a  Federal  circuit 
court  over  a  controversy  between  citizens 
of  different  states,  claiming  under  grants 
from  different  states,  depends  entirely  up- 
on the  diversity  of  citizenship,  within  the 
meaning  off  the  rule  that  makes  the  decrees 
of  a  circuit  court  of  appeals  final  in  cases 
in  which  diversity  of  citizenship  is  the  sole 
ground  of  original  jurisdiction,  since  Con- 
gress, in  the  various  judiciary  acts,  has  only 
c-onferred  original  jurisdiction  on  the  circuit 
courts  over  controversies  of  this  character 
vhen  the  parties  are  citizens  of  the  same 
sute.  Stevenson  v.  Fain,  195  U.  S.  165, 
25  Sup.  a.  Rep.  6.  49:  142 
CiUd  in  Ez  parte  Wisner,  203  U.  S.  455,  51 

U  ed.  2C6,  2T  Sap.  Ct.  Rep.  150. 

781.  The  jurisdiction  of  the  Federal  cir- 
cuit court  depended  entirely  upon  diversity 
of  dtixenship  within  the  meaning  of  the 
>ct  of  March  3,  1891  (26  Stat,  at  L.  828, 
^hap.  517,  U.  S.  Comp.  Stat.  1901,  p.  550), 
9  S,  making  the  circuit  court  of  appeals  the 
ooort  of  last  resort  in  such  cases,  where  the 
(^ose  was  removed  for  prejudice  or  local 
mfloenee  from  a  state  court,  under  the  pro- 
^moa  of  the   act   of    March   3,   1887    (24 


Stat,  at  L.  553,  chap.  373),  as  corrected  by 
the  act  of  August  13,  1888  (25  Stat,  at  L. 
433,  chap.  866,  U.  S.  Comp.  Stat.  1901,  p. 
508),  for  removals  on  those  groands  of 
suits  embracing  a  controversy  between  a 
citizen  of  the  state  in  which  the  suit  is 
brought  and  a  citizen  of  another  state,  by 
"any  defendant,  being  such  citizen  of  an- 
other state."  Cochran  v.  Montgomery 
County,  199  U.  S.  260,  26  Sup.  Ct.  Rep. 
58,  50:  182 

782.  Jurisdiction    depends    entirely    upon 
citizenship  of  the  parties,  so  that  the  deci- 
sion of  the  circuit  court  of  appeals  is  final, 
and  not  subject  to  review  by  the  Supreme 
Court    when    the    complaint    in    a    Federal 
court  showing  that  the  parties  are  citizens 
of  different  states  does  not  claim  or  in  any 
way   mention  the  Constitution  or  laws  of 
the  United  States,  and  plaintiff  at  the  trial 
relies  wholly  upon  the  common-law  right, 
although   the  defendant  invokes  the  Feder- 
al  Constitution  and  laws.     Press  Pub.  (3o. 
V.  Monroe,  164  U.  S.  105,  17  Sup.  Ct.  Rep. 
40,  41 :  367 
Cited  in  American  Sugar  Ref.  Co.  v.  New  Or- 
leans, 181  U.  S.  280,  46  L.  ed.  861.  21  Sup. 
Ct.   Rep.  646 — Fluguley  Mfg.  Co.  v.   Galeton 
Cotton  Mills,  184  U.  S.  204.  46  L.  ed.  548. 
22    Sup.    Ct.    Rep.    452 — Keyser    v.    Lowell, 
54  C.  C.  A.  675,  117  Fed.  401. 

783.  Judgment  of  the  circuit  court  of  ap- 
peals cannot  be  held  final  on  the  ground 
that  the  jurisdiction  of  the  circuit  court 
was  dependent  entirely  upon  diverse  citi- 
zenship, where  the  plaintiff's  declaration 
claimed  that  the  controversy  turned  on  a 
construction  of  the  laws  of  the  United 
States,  and  both  courts  below  dealt  with  the 
case  on  that  assumption.  Florida,  C.  &  P. 
R.  Co.  v.  Bell,  176  U.  S.  321,  20  Sup.  Ct.  Rep. 
399  44: 486 
Cited  in  Flies  v.  Davis,  118  Fed.  470. 

784.  The  judgment  of  the  circuit  court  of 
appeals  is  final,  and  not  subject  tq  review  by 
the  United  States  Supreme  Court,  in  an 
action  by  a  national  bank  against  a  cor- 
poration of  another  state,  where  no  Federal 
questions  are  presented  upon  which  the  suit 
depends,  under  the  judiciary  act  of  March 
3,  1891  (26  Stat,  at  L.  826.  chap.  517  [U.  S 
Comp.  Stat.  1901,  pp.  488,  547]),  making 
the  judgment  of  the  circuit  court  of  appeals 
final  where  the  jurisdiction  of  the  court  be- 
low depended  entirely  on  the  diverse  citi- 
zenship of  the  parties,  and  the  act  of  Au- 
gust 13,  1888  (25  Stat,  at  L.  433,  chap.  866 
[U.  S.  Comp.  Stat.  1901,  p.  514]),  providing 
that  in  an  action  by  or  against  national 
banking  associations  the  circuit  and  dis- 
trict courts  shall  not  have  jurisdiction  other 
than  such  as  they  would  have  in  cases  be- 
tween individual  citizens  of  the  same  state. 
Continental  Nat.  Bank  v.  Buford,  191  U.  S. 
119,  24  Sup.  Ct.  Rep.  54.  48:  119 
Cited  in  Klmbell  v.   Chicago   Bydraullc   Press 

Brick  Co.  194  U.  S.  631.  48  L.  ed.  1168.  24 
Sup.  Ct.  Rep.  858 — Warder  v.  Loomis,  197 
U.  S.  619,  49  L.  ed.  909.  25  Sup.  Ct.  Rep. 
799 — Van  Reed  v.  People's  Nat.  Bank,  198 
U.  S.  560,  49  L.  ed.  1163,  25  Sup.  Ct  Rep. 
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775 — Guthrie  v.  Harkness,  199  U.  S.  183. 
60  L.  ed.  131,  26  Sup.  Ct.  Rep.  4 — Russell 
▼.  Russell,  200  U.  S.  614,  50  L.  ed.  620,  26 
Sup.  Ct.  Rep.  755. 

c  Intervention, 

See  also  ii|fra,  805,  970. 

785.  The  jurisdiction  of  a  circuit  court  of 
the  United  States  on  an  intervening  peti- 
tion is,  for  the  purpose  of  appeal,  to  be  as- 
cribed to  the  same  grounds  on  which  the 
jurisdiction  of  the  original  action  depends. 
Rouse  V.  Letcher,  156  U.  S.  47,  15  Sup.  Ct. 
Rep.  266,  39:341 
Cited  in  Gableman  ▼.  Peoria,  D.  &  R.  R    Co. 

179  U.  S.  842,  45  L.  ed.  224,  21  Sup.  Ct. 
Rep.  171. 

786.  On  intervention  for  the  allowance  of 
a  claim  under  foreclosure  proceedings  in  a 
circuit  court  of  the  United  States  as  against 
property  or  a  fund  being  administered  by 
that  court,  in  which  the  jurisdiction  origi- 
nally depended  wholly  upon  diverse  citizen- 
ship, the  decision  of  the  circuit  court  of  ap- 
peals is  final  under  §  6  of  the  judiciary  act 
of  March  3,  1891.  Rouse  v.  Homsby,  161 
U.  S.  588,  16  Sup.  Ct.  Rep.  610,  40:  817 
Cited  in  Carpenter  v.  Northern  P    R.  Co.   75 

Fed.  851 — Ray  v.  Pcirce,  81  Fed.  885. 

d.  Ancillary  jurisdiction. 

Mandamus  as  Ancillary,  see  Supreme  Court 
of  the  United  States,  58-64. 

787.  A  decree  on  ancillary  or  supple- 
mental proceedings,  although  independent 
of  the  original  controversy,  must  partake  of 
the  finality  of  the  main  decree,  and  cannot 
be  brought  to  the  Supreme  Court  on  appeal 
from  the  circuit  court  of  the  United  States, 
if  jurisdiction  of  the  main  case  was  depend- 
ent upon  diverse  citizenship.  Gregory  ▼. 
Van  Ee,  160  U.  S.  643,  16  Sup.  Ct.  Rep. 
431,  40:  566 
Cited  In  Carey  ▼.  Houston  &  T.  C.  R.  Co.  161 

U.  8.  129,  40  L.  ed.  643.  16  Sup.  Ct.  Rep 
537— Rouse  ▼.  Uornsby.  161  U  S.  591.  40 
L.  ed.  818,  16  Sup.  Ct.  Rep.  610 — Pope  v. 
Louisville,  N.  A.  &  C.  R.  Co.  173  U.  S.  577. 
43  L.  ed.  810,  19  Sup.  Ct.  Rep.  500 — Gable- 
man  V.  Peoria.  D.  &  E.  R.  Co.  179  U.  S. 
842,  45  L.  ed.  224,  21  Sup.  Ct.  Rep.  171. 

788.  An  ancillary,  auxiliary,  or  supple- 
mental bill  attacking  for  fraud  a  prior  de- 
cree in  a  foreclosure  suit  of  which  the  cir- 
cuit court  of  the  United  States  had  juris- 
diction only  upon  the  ground  of  diverse  citi- 
zenship, is  within  the  jurisdiction  of  that 
court  on  the  same  grounds,  and  therefore  is 
one  of  those  in  which  a  decree  of  the  cir- 
cuit court  of  appeals  is  made  final  by  the 
act  of  Congress  of  March  3,  1891,  §  6,  so 
that  an  appeal  cannot  be  had  to  the  Su- 
preme Court  of  the  United  States.  Carey 
V.  Houston  &  T..C.  R.  Co.  161  U.  S  115. 
16  Sun.  Ct.  Rep.  537.  40:638 
Cited  In  Rouse  ▼.  Hornsby,  161  U.  S.  591.  40 

L.  ed.  818.  16  Sup.  Ct.  Rep.  610— Murphy 
V.  Colorado  Paving  Co.  166  U.  8.  719.  4f 
t.  cd.  1188,  17  Sup.  Ct.  Rep.  997— Darragh 


▼.  H.  Wetter  Mfg.  Co.  169  U.  S.  735,  42  L. 
ed.  1216,  18  Sup.  Ct.  Rep.  941— BIythe>  Co. 
V.  Blythe,  172  U.  S.  644,  48  L.  ed.  1183 
(Mem.),  19  Sup.  Ct.  Rep.  873— Pope  v. 
Louisville,  N.  A.  &  C.  R.  Co.  173  U.  S.  577. 
43  L.  ed.  816,  19  Sup.  Ct.  Rep.  500 — Gable- 
man  V.  Peoria,  D.  &  E.  R.  Co.  179  U.  S.  342. 
45  L.  ed.  224.  21  Sup.  Ct.  Rep.  171— Shef- 
field &  B.  Coal,  Iron  &  R  Co  v.  Newman. 
23  C.  C.  A.  465.  41  U.  S.  App.  766,  77  Fed 
793. 

789.  A  suit  by  a  receiver  of  a  Federal 
court  for  the  collection  of  assets  is  merely 
ancillary  to  the  suit  in  which  he  was  ap- 
pointed, so  that,  if  the  jurisdiction  of  the 
original  suit  depended  on  diverse  citizen- 
ship, an  appeal  from  the  decision  in  the  an- 
cillary suit  can  be  taken  only  to  the  circuit 
court  of  appeals.  Pope  v.  Louisville,  N.  A. 
&  C.  R.  Co.  173  U.  S.  573,  19  Sup.  Ct.  Rep 
500,  43:  814 
Cited  in  Gableman  v.  Peoria,  D.  ft  E.  R.    Co. 

179  U.  S.  340,  45  L.  ed.  223,  21  Sup.  Ct. 
Rep.  171 — Tompkins  v.  MacLeod,  96  Fed. 
928 — Gableman  v.  Peoria,  D.  &  E.  R.  Co. 
41  C.  C.  A.  165,  101  Fed.  6— Marrs  r.  Fel- 
ton,  102  Fed.  776 — Coltrane  v.  Templeton. 
45  C.  C.  A.  336.  106  Fed.  378 — Re  Gonsalox. 
118  Fed.  942— Gunby  v.  Armstrong,  06  C. 
C.  A.  636,  138  Fed.  426. 

e.  Questions  of  Federal  Law. 

Appeals  Taken  from  Courts  of  District  of 

Columbia,  see  infra.  III.  d,  6,  b. 
See  also  supra,  772,  778,  779,  783. 

790.  Except  in  cases  arising  under  patent 
laws,  revenue  laws,  criminal  laws,  and  in 
admiralty  cases,  the  decisions  of  the  cir- 
cuit court  of  appeals  are  reviewable  in  the 
Supreme  Court,  under  the  act  of  1891.  if 
the  suit  arose  under  a  law  of  the  Lnited 
States  and  the  matter  in  controversy  ex- 
ceeds $1000  besides  costs.  Northern  P.  R. 
Co.  v.  Amato,  144  U.  S.  465,  12  Sup.  Ct. 
Rep.   740,  36:  506 

791.  A  judgment  of  the  circuit  court  of 
appeals  which  is  made  final  by  the  judiciary 
act  of  March  3,  1891,  §  6  (26  SUt.  at  L. 
828,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
pp.  549,  550),  is  not  reviewable  by  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error,  although  the  suit  involves  consti- 
tutional rights,  and  therefore  might  have 
been  brought  directly  from  the  circuit  court 
to  the  Supreme  Court.  Cary  Mfg.  Co.  v. 
Acme  Flexible  Clasp  Co.  187  U.  S.  427, 
23  Sup.  a.  Rep.  211,  47:  244 
Cited   in   O'Neal   v    United   States,   100   U.    S. 

38.  47  L.  ed.  946,  23  Sup.  Ct.  Rep.  776 — 
Bessette  v.  W.  B.  Conkey  Co.  194  U  S.  334, 
48  L.  ed.  1004,  24  Sup.  Ct.  Rep.  665— Kx 
parte  O'Neal,  125  Fed.  968 — Mackenzie  v. 
Pease,  77  C.  C.  A.  234,  146  Fed.  744. 

792.  A  case  does  not  arise  under  the  laws 
of  the  United  States  so  as  to  deprive  the 
judgment  of  the  circuit  court  of  appeals 
therein  of  that  finality  which  e.\ist8  when 
the  jurisdiction  of  the  circuit  court  depends 
entirely  on  diverse  citizenship,  unless  it 
appears  by  plaintifi^s  pleading  that  the 
.suit  really  and  substantially  involves  a 
dispute  or  controversy  as  to  the  effect  or 
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construction  of  the  Constitution,  or  valid- 
ity or  construction  of  the  laws  or  treaties 
of  the  United  States,  upon  the  determina- 
tion of  which  the  result  depends.  Spencer 
T.  Duplan  Silk  Co.  191  U.  S.  526,  24  Sup. 
Ct.  Rep.  174,  48:  287 

Cited  [n  Warder  t.  Loomls,  197  U.  S.  619,  49 
L.  ed.  909,  25  Sup.  Ct.  Rep.  799— Watklns 
T.  American  Nat.  Bank,  199  U.  S.  599,  50 
L.  ed.  327,  26  Sup.  Ct.  Rep.  746 — Mobile 
Transp.  Co.  r.  Mobile,  199  U.  S.  604.  50 
L.  ed.  .^^.  26  Sup.  Ct.  Rep.  751 — ^Montana 
Catholic  Missions  v.  Missoula  County,  200 
U.  S.  126.  50  L..  ed.  402,  26  Sup.  Ct.  Rep. 
107— Empire  State- Idaho  Mln.  &  Developing; 
Co.  r.  Bunker  Hill  &  S.  Min.  &  Concen- 
trating Co.  200  U.  S.  613,  50  L.  ed.  620, 
26  Sup.  Ct  Rep.  754. 

793.  Error  lies  to  the  circuit  court  of  ap- 
pf-aLs  to  review  a  final  judgment  of  that 
court  in  a  ease  in  which  the  jurisdiction  of 
the  circuit  court  was  not  dependent  entirely 
u;»»)n  the  diyersity  of  citizenship  shown  by 
tif  petition,  but  was  also  rightfully  invoked 
on  Federal  grounds,  but  which  could  not 
have  been  brought  to  the  Supreme  Court 
of  ctie  United  States  directly  from  the  cir- 
cuit court.  Howard  v.  United  States  use 
*^f  Stewart,  184  U.  S.  676,  22  Sup.  Ct.  Rep. 
543,  46:  754 

794.  The  mere  assertion  of  title  under  a 
parent  from  the  United  States  presents  no 
qu«-*tion  which,  of  itself,  deprives  the  judg- 
ment of  the  circuit  court  of  appeals,  in  a 
^uioTY  action  for  real  property,  of  that 
tinality  which  exists  if  the  jurisdiction  of 
the  circuit  court  depends  solely  upon  diver- 
fitT  of  citizenship.  Bonin  v.  Gulf  Co.  198 
I.  S.  115,  25  Sup.  Ct.  Rep.  608,         49:  970 

795.  An  action  for  personal  injuries  can- 
0^*  be  said  to  involve  the  construction  or 
ipplioation  of  the  Constitution  of  the  Unit- 
ed States  on  the  ground  that  the  question, 
vht'ther  the  act  of  Congress  incorporating 
ih^  defendant  was  constitutional,  arose. 
Nirthem  P.  R.  Co.  v.  Amato,  144  U.  S. 
465.  12  Sup.  Ct.  Rep.  740,  36:  506 
CiteH  Id  Ansbro   v.    United   States,   159   U.   S. 

«n  40  L.  ed.  311.  16  Sup.  Ct.  Rep.  187— 
World's  Columbian  Exposition  v.  United 
States,  56  Fed.  667. 

796.  A  bill  to  enjoin  a  state  official  from 
<^Har^ng  that  coffee  coated  with  a  glaze 
f*f  sugar  and  eggs  comes  within  the  prohi- 
bition of  the  Ohio  pure  food  law  (2  Bates's 
^'bio  Stat.  1897,  p.  2229,  tit.  5,  chap,  a), 
gainst  coating  an  article  to  conceal  dam- 
»p*  or  inferiority,  or  to  make  it  appear 
Witer  or  of  greater  value  than  it  really 
i%  and  to  restrain  him  from  instituting  pru- 
<^«^ing8  to  prevent  its  sale,  does  not  present 
«  caw  arising  under  the  Federal  Constitu- 
tion so  as  to  deprive  the  decree  of  the  cir- 
^Jit  court  of  appeals  therein  of  that  finality 
^iioli  exists,  under  the  act  of  March  3, 
^^n  (26  Stat,  at  L.  828,  chap.  517,  §  6. 
I'  S,  Comp.  Stat.  1901,  p.  550),  when  the 
f^"^  is  one  in  which  the  jurisdiction  of  the 
lowpr  court  depends  entirely  upon  diverse 
citizenship,  although  it  contains  averments 
ibat   the   construction   which   such    official 
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places  upon  the  statute  will  render  it  repug- 
nant to  the  Federal  Constitution.  Arbuckle 
V.  Blackburn,  191  U.  S.  405,  24  Sup.  Ct. 
Rep.    148,  48:  239 

Cited  in  Spencer  v.  Duplan  Sillc  Co.  191  U. 
S.  530,  48  L.  ed.  290,  24  Sup.  Ct.  Rep.  174 
— Bankers'  Mut.  Casualty  Co.  ▼.  Minneapo- 
lis, St.  P.  &  S.  Ste.  M.  R.  Co.  192  U.  S. 
381,  48  L.  ed.  488,  24  Sup.  Ct.  Rep.  325— 
Newburyport  Water  Co.  v.  Newburyport,  193 
U.  S.  576.  48  L.  ed.  799,  24  Sup.  Ct.  Rep. 
553 — Kimbell  v.  Chicago  Hydrauilc  Press 
Brick  Co.  194  U.  S.  631,  48  L.  ed.  1158,  24 
Sup.  Ct.  Rep.  858 — Warder  v.  Loom  is,  197 
U.  S.  619,  49  L.  ed.  909,  25  Sup.  Ct.  Rep. 
799 — Empire  State-Idaho  Min.  &  Developin;; 
Co.  V.  Hanley,  198  U.  S.  298,  49  L.  ed. 
1050,  25  Sup.  Ct.  Rep.  691— Watltins  v. 
American  Nat.  Banic,  199  U.  S.  599,  50  L. 
ed.  327,  26  Sup.  Ct.  Rep.  746 — Farmers* 
Loan  &  T.  Co.  v.  Slouz  Falls,  199  U.  S. 
601,  50  L.  ed.  328.  26  Sup.  Ct.  Rep.  748— 
Mobile  Transp.  Co.  v.  Mobile,  199  U.  S.  604, 
50  L.  ed.  330.  26  Sup.  Ct.  Rep.  751 — Mon- 
tana Catholic  Missions  v.  Missoula  County, 
200  U.  S.  126,  50  L.  ed.  402,  26  Sup.  Ct. 
Rep.  197 — Mississippi  Railroad  Commission 
V.  Illinois  C.  R.  Co.  203  U.  S.  340.  51  L. 
ed.  213,  27  Sup.  Ct.  Rep.  90 — Arlcansas  v. 
Choctaw  &  M.  R.  Co.  134  Fed.  107. 

Dae  process  of  law. 

797.  An  allegation  by  a  party  claiming  an 
interest  in  a  mining  claim  by  virtue  of  a 
purchase  from  an  administrator  under  a 
decree  of  the  probate  court,  that  a  subse- 
quent decree  of  that  court  annulling  the 
prior  decree  was  invalid  for  want  of  juris- 
diction to  render  it  at  a  subsequent  term, 
for  want  of  notice  and  for  lack  of  evidence, 
does  not  amount  to  an  assertion  that  he 
was  deprived  of  his  interest  by  the  court 
without  due  process  of  law,  which  would 
support  the  jurisdiction  of  a  Federal  cir- 
cuit court  irrespective  of  diversity  of  citi- 
zenship, and  therefore  permit  an  appeal 
to  the  Supreme  Court  from  a  deoree  of  the 
circuit  court  of  appeals  in  the  cause.  Em- 
pire State-Idaho  Min.  &  Developing  Co.  v. 
Hanley,  198  U.  S.  292,  25  Sup.  Ct.  Rep. 
691,  49:  1056 

Revenne  cases. 

See  also  supra,  736,  737,  790. 

798.  Under  the  act  of  Congress  of-  ^fiirch 
3,  1891,  the  judgments  of  the  United  States 
circuit  court  of  appeals  are  final  in  cases 
arising  under  the  revenue  laws,  except 
where  the  writ  of  error  or  appeal  was  sued 
out  or  taken  before  July  1,  1891.  Hub- 
bard V.  Soby,  146  U.  S.  56,  13  Sup.  Ct.  Rep. 
13.  36: 886 
Cited  in   Passayant  v.  United   States.   148   C 

S.  217,  37  L.  ed.  428,  13  Sup.  Ct.  Rep.  572 
— American  Constr.  Co.  v.  Jaelcsonvllle,  T. 
&  K.  W.  R.  Co.  148  U.  S.  383,  37  L.  ed. 
491.  13  Sup.  Ct.  Rep.  758 — Interstate  Com- 
merce Commission  v.  Atchison,  T.  &  S.  F. 
R.  Co.  149  U.  S.  265.  37  L.  ed.  728.  4  In- 
ters. Com.  Rep.  348,  13  Sup.  Ct.  R«»p.  837 — 
The  Paquete  Habana.  175  U.  S.  683,  44  L. 
ed.  322,  20  Sup.  Ct.  Rep.  290. 

799.  A  suit  to  review  a'  decision  of  the 
board  of  general  appraisers  in  the  matter 
of  the  classification  of  imported  articles  is 
one   "arising  under  the   revenue   laws,"   in 
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which,  by  the  judiciary  act  of  March  3, 
1891,  the  decision  of  the  circuit  court  of  ap- 
peals is  final,  BO  that  no  appeal  can  be 
taken  to  the  Supreme  Court.  Anglo-Cali- 
fomian  Bank  v.  United  States,  175  U.  S. 
37,  20  Sup.  Ct.  Rep.  19,  44:  64 

800.  A  suit  to  recover  the  amount  of  a 
iAX  exacted  under  the  war  revenue  act  of 
June  13, 1898  (30  Stat,  at  L.  448,  464,  chap. 
448,  U.  S.  Comp.  Stat.  1901,  p.  2306),  and 
paid  under  protest,  in  which  not  only  is 
the  construction  of  that  statute  involved, 
but  the  rights  of  the  parties  depend,  on 
the  plaintiff's  own  showing,  upon  the  con- 
stitutionality of  such  statute  and  the  con- 
struction or  application  of  the  Federal  Con- 
stitution, is  not  one  arising  under  the  reve- 
nue laws  within  the  meaning  of  the  act  of 
March  3,  1891  (26  Stat,  at  L.  828,  chap; 
517,  U.  S.  Comp.  Stat.  1901,  pp.  549,  550), 
§  6,  which  makes  the  judgment  of  the  circuit 
court  of  appeals  in  such  cases  final;  and 
such  judgment  may,  therefore,  be  brought 
to  the  Federal  Supreme  Court  for  review 
as  of  right.  Spreckels  Sugar  Ref.  Co.  v. 
McClain,  192  U.  S.  397,  24  Sup.  Ct.  Rep. 
376  48: 496 
Cited  In  Pettlt  v.  Walshe,  194  U.  S.  216.  48 

L.  ed.  942,  24  Sup.  Ct.  Rep.  657 — Christie 
Street  CommisslOD  Co.  v.  United  States,  69 
C.  C.  A.  468,  186  Fed.  830 — Harris  v.  Rosen- 
berger,  76  C.  C.  A.  227,  145  Fed.  451— - 
Mackenzie  v.  Pease,  77  C.  C.  A.  234,  146 
Fed.  744. 

Patent  cases. 

See  also  supra,  790. 

801.  A  suit  by  the  United  States  to  can- 
cel a  patent  for  an  invention  is  not  one  of 
the  cases  arising  under  the  patent  laws, 
which  are  included  in  the  act  of  March  3, 
1891,  chap.  517,  §  6,  in  which  the  judgment 
or  decree  of  the  circuit  court  of  appeals  is 
final;  but  the  Supreme  Court  of  the  United 
States  has  appellate  jurisdiction  of  the  case. 
United  States  v,  American  Bell  Teleph.  Co. 
159   U.   S.   548,   16   Sup.   a.   Rep.   69, 

40:  255 

Cited  Id  Durham  v.  Seymour,  161  U.  S.  238, 

40  L.  ed.  683,  16  Sup.  Ct.  Rep.  452 — Anglo- 

Callfomian   Bank  v.   United   States,  175   U. 

S.  39,  44  L.  ed.  65,  20  Sup.  Ct.  Rep.  19. 

Trademark  cases. 

802.  Averments  in  a*  bill  which  charge  the 
infringement  of  a  trademark  registered  un- 
der the  act  of  March  3,  1881  (21  Stat,  at 
L.  502,  chap.  138,  U.  S.  Comp.  Stat.  1901, 
p.  3401)  sufficiently  invoked  the  jurisdiction 
of  a  Federal  circuit  court  on  the  ground 
that  the  case  arose  under  a  law  of  the 
United  States  to  deprive  the  judgment  of 
the  circuit  court  of  appeals  in  the  'suit  of 
that  finality  which  would  exist  had  jurisdic- 
tion depondrd  entirely  on  diverse  citizen- 
sliip.  Warner  v.  Searle  &  H.  Co.  191  U. 
S.  ^9^.  24  Sup.  rt.  Rep.  79,  4C:  145 
Cited  In  Dodse  Mfg.  Co.  v.  Sewall  &  D.  Cor- 
dage Co.  142  Fed.  280. 

Postal  matters. 

803.  A  suit  against  a  railway  company 
engaged  in  carrying  the  United  States  mails 


under  the  Federal  laws  and  postal  r^ula- 
tions.  to  recover  the  value  of  a  registered 
package  alleged  to  have  been  lost  through 
its  negligence,  does  not  arise  under  the  Fed- 
eral Constitution  and  laws  so  as  to  de- 
prive the  judgment  of  the  circuit  court  of 
appeals  therein  of  the  finality  which  exista 
when  the  jurisdiction  of  the  circuit  court 
depends  entirely  on  diverse  citizenship, 
where  plaintiff  relied  on  principles  of  gen- 
eral law,  and  nowhere  asserted  a  right 
which  might  be  defeated  or  sustained  by 
one  or  another  construction  of  the  Consti- 
tution or  of  any  law  of  the  United  States. 
Bankers'  Mut.  Casualty  Co.  t.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  192  U.  S.  371, 
24  Sup.  Ct.  Rep.  325,  48:  484 

Bankruptcy  cases. 

Appellate  Jurisdiction  over  Judgments 
of  District  and  Circuit  Courts,  see 
infra.  III.  d,  3,  d. 

See  also  supra,  774. 

804.  The  assertion  of  a  right  of  set-off 
in  a  proceeding  in  bankruptcy  presents  a 
claim  of  Federal  right  which  will  sustain 
an  appeal  from  a  decision  of  a  circuit  court 
of  appeals,  rejecting  the  claim^  to  the  Su- 
preme Court  of  the  United  States,  under 
the  bankrupt  act  of  July  1,  1898  (30  Stat, 
at  L.  553,  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3432),  §  25,  cl.  (5)  1,  authorizing  such 
appeals  when  the  question  involved  is  one- 
which  might  have  l«en  reviewed  on  writ  of 
error  from  the  latter  court  to  a  state  court. 
Western  Tie  &  Timber  Co.  v.  Brown,  196 
U.  S.  502,  25  Sup.  a.  Rep.  339,      49:  67 1 

805.  Ap  appeal  lies  to  the  Federal  Su- 
preme Court,  under  the  act  of  March  8, 
1891,  §  6  (26  Stat,  at  L.  828,  chap.  517^ 
U.  S.  Comp.  Stat.  1901,  pp.  549,  550),  from 
a  judgment  of  a  circuit  court  of  appeals,, 
enter^  on  an  appeal  from  a  judgment  of  a 
court  of  bankruptcy,  sustainmg  a  title  to 
property  in  the  possession  of  a  trustee  in 
bankruptcy,  asserted  by  intervention  raising^ 
a  distinct  and  separable  issue,  since  the  con- 
troversy may  be  regarded  as  one  of  those 
"controversies  arising  in  bankruptcy  pro- 
ceedings," over  which  the  circuit  court  of  ap- 
peals could,  under  the  bankruptcy  act  of 
July  1,  1898,  f  24c  (30  Stat,  at  L.  553, 
chap.  541,  U.  S.  Comp.  Stat.  1901.  p.  3432),. 
exercise  appellate  jurisdiction  as  in  other 
cases.  He  wit  v.  Berlin  Mach.  Works.  194 
U.  S.  296,  24  Sup.  Ct.  Rep.  690,  48:  98& 
Cited   In    Dodpe   v.   Xarlln,   00   C.    C.   A.   429» 

133  Fed.  .?07 — Illnds  v.  Moore.  07  C.  C.  A. 
151,  134  Fed.  22.3— Llddon  v.  Smith.  67  C. 
C.  A.  520,  135  Fed.  46 — Re  First  Nat.  Bank» 

67  C.  C.  A.  r.3.S,  1,35  Fed.  04— Re  Mueller^ 

68  C.  C.  A.  353.  135  Fed.  715— Powell  v. 
rnited  States.  13.5  Fed.  883— Re  Hadden 
Rodee  Co.  135  Fed.  887 — Dlckas  v.  Barnes. 
6  L.R.A.(N.8.)  657,  12  C.  C.  A.  264,  140 
Fed.  852— Re  Mertens,  73  C.  C.  A.  558,  142 
Fed.  445 — Security  WarehonsIiK?  Co.  ▼, 
Hand,  74  C.  C.  A.  192.  143  Fed.  38— Re 
McMahon,  77  C.  C.  A.  672,  147  Fed.  688. 

Frivolonsness  of  Federal  qaestion. 

806.  Rijihts  asserted  under  the  Constitu- 
tion  of  the  United  States  may  be  so  whol- 
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\j  wanting  in  merit  as  not  to  afford  a  basis 
for  an  appeal  to  the  Supreme  Court  from 
a  decree  of  a  circuit  court  of  appeals.  O'- 
Callaghan  v.  O'Brien  (Farrell  v.  O'Brien) 
199  U.  S.  89,   25    Sup.   a.   Rep.   727, 

50:  101 
Natnro  of  decision  as  affecting  juris- 
diction. 

807.  Appellants  cannot  invoke  the  sup- 
posed presence  of  a  constitutional  question 
in  a  cause  as  the  ground  for  sustaining  an 
appeal  from  the  United  States  circuit  court 
of  appeals,  where,  if  any  such  question  was 
disposed  of  by  the  decree,  it  was  decided  in 
their  favor.  Empire  State- Idaho  Min.  & 
Developing  Co.  v.  Ilanley,  198  U.  S.  292, 
25  Sup.  a.  Rep.  691,  49:  1056 

f .  Admiralty  Cases. 

See  also   supra,    790. 

808.  Proceedings  under  the  act  of  Con- 
gress to  limit  the  liability  of  shipowners 
and  the  rules  of  the  Supreme  Court  in  that 
regard  are  admiralty  cases  within  the  mean- 
ing of  the  judiciary  act  of  March  3,  1891,  § 
S.  making  the  judgments  or  decrees  of  the 
circuit  court  of  appeals  from  admiralty 
ca^ea  final,  from  which  no  appeal  can  be 
*waken  to  the  Supreme  Court.  Oregon  R.  k 
Xav.  Co,  V.  Balfour,  179  U.  S.  55,  21  Sup. 
Ct  Rep.  28,  45:  82 

ff.  Criminal  Cases. 

Appeals  Taken   from  Courts  of  District  of 

Columbia,  see  infra.  III.  d,  6,  o. 
^«  also  supra,  603,  790. 

809.  A  writ  of  scire  facias  upon  a  for- 
f^iu^  recognizance  to  secure  the  appearance 
'  f  a  person  to  answer  a  charge  of  embezzle- 
nent  is  a  case  "arising  under  the  criminal 
la**.'*  of  which  the  jurisdiction  of  the  cir- 
^it  court  of  appeals  is  made  final  by  the 
Act  of  Congress  of  March  3,  1891,  chap.  517. 
Hunt  V.  United  States,  166  U.  S.  424,  17 
^Qp  Ct  Rep.  609,  41 :  1063 
UUd  ia  United  States  v.  McGiasban,  170  U.  8. 

<U3,  42  L.  ed.  1218,  18  Sup.  Ct.  Rep.  948. 

8.  Over  District  and  Circuit  Courts. 

a.  Generally, 

Jurisdictional  Amount,  see  supra,  I.  f,  4. 
Mode  of  Review,  see  supra,  II. 
Ctuclusiveness    of    Finding    by,    see    infra, 
VIII.  1.  * 

Time  Allowed  to  Take  Appeal  or  Sue  Out 
Writ  of  Error,  see  infra,  2551-2258. 

JnriMiction  of  Supreme  Court  to  Issue 
Writ  of  Prohibition,  see  Prohibition, 
III. 

810.  The  question  of  jurisdiction  in  the 
io^fr  court  is  a  proper  one  for  appeal  to  this 
^urt.  and  this  court  has  jurisdiction  on  such 
*rf«al.     Nelson    v.    Leland,    22    How.    48, 

16:269. 
Cited  ia  Akerlj  v.  Vllas,   1   Abb.    (U.  8.)    201 


Fed.  Cas.  No.  119 — Henen  v.  Baltimore  Jl 
O.  R.  Co.  17  W.  Va.  889— Akerly  v.  Vilas, 
24  Wis.  169,  1  Am.  Rep.  166. 

811.  The  Supreme  Court  will  assume  ju- 
risdiction on  appeal  from  a  judgment  of  the 
lower  court,  rendered  without  jurisdiction, 
to  reverse  that  judgment  and  vacate  any 
proceeding  which  necessarily  stands  in  the 
way  of  a  new  trial,  if  that  should  be  granted. 
Morris  v.  United  States  (Morris's  Cotton) 
8  Wall.  507,  19:  481 
Cited  m   Stickney   v.   Wilt,    28   Wall.   162,   23 

L.  ed.  54,  11  Nat.  Bankr.  Reg.  105 — Cleveland 
Ins.  Co.  V.  Qlobe  Ins.  Co.  98  U.  S.  376,  25 
L.  ed.  204. 

812.  Under  the  act  of  March  3,  1887,  the 
district  and  circuit  courts  may  exercise 
concurrent  jurisdiction  with  the  court  of 
claims  in  respect  to  suits  against  the  United 
States,  as  therein  provided ;  and  the  right  of 
appeal  from  their  judgments  therein  re- 
served to  the  government  is  the  same  as  that 
reserved  in  the  statutes  relating  to  the  court 
of  claims.  United  States  v.  Davis,  131  U. 
S.  36,  9  Sup.  Ct.  Rep.  657,  33:  9a 

813.  As  a  right  of  appeal  could  be  exer- 
cised by  the  United  States  in  the  instance  of 
any  judgment  of  the  court  of  claims  adverse- 
to  the  United  States,  the  same  right 
can  be  exercised  by  the  United  States  in  any 
case  of  the  prosecution  of  a  claim  in  the- 
district  or  circuit  courts  of  the  United 
States,  under  the  act  of  March  3,  1887  (2^ 
Stat,  at  L.  505,  chap.  359,  U.  S.  Comp.  Stat. 
1901,  p.  752).  United  Stotes  v.  Davis,  131 
U.  S.  36,  9  Sup.  Ct.  Rep.  657,  33:  93 
Distinguished  In  United   States  v.  Foreman,  5 

Okla.  245,  48  Pac.  92. 

Cited  in  Pacific  Coast  S.  8.  Co.  v.  United  States, 
33  Ct.  CI.  54 — Strong  v.  United  States,  40 
Fed.  184 — United  States  v.  Morgan,  12  C. 
C.  A.  9.  27  U.  S.  App.  410,  64  Fed.  6 — 
United  States  v.  Coudert,  19  C.  C.  A.  545, 
38  U.  S.  App.  515,  73  Fed.  507— United 
States  V.  Harris,  22  C.  C.  A.  151,  46  U.  S. 
App.  146,  76  Fed.  242 — United  States  v. 
Ady,  22  C.  C.  A.  224,  40  U.  S.  App.  312.  76 
Fed.  360 — Johnson  v.  United  States,  6  Utah, 
404,  24  Pac.  256. 

814.  The  Federal  Supreme  Court  has  ju- 
risdiction to  review  a  judgment  entered  in 
the  circuit  court  by  the  clerk  of  that  court, 
on  the  mere  finding  of  a  referee  appointed 
by  it  to  hear  and  determine  all  the  isues  in 
a   case.     Hecker   v.    Fowler,    2    Wall.    123, 

17:  759 
Cited  in  Bond  v.  Dustln,  112  U.  S.  606.  28 
L.  ed.  836,  5  Sup.  Ct.  Rep.  296 — Roberts  v. 
Benjamin.  124  U.  S.  72,  31  L.  ed.  336.  8 
Sup.  Ct.  Rep.  393 — Nolan  v.  Colorado  Cent. 
Consol.  Min.  Co.  12  C.  C.  A.  500,  27  U.  S. 
App.  427,  63  Fed.  934 — Shipman  v.  Ohio 
Coal  Exchange,  17  C.  C.  A.  315,  37  V.  S. 
App.  471,  70  Fed.  654 — Duncan  v.  Atchison, 
T.  &  S.  F.  R.  Co.  19  C.  C.  A.  204,  44  U.  S. 
App.  427,  72  Fed.  811. 

815.  Where  a  petition  was  filed  by  the 
governor  of  a  state  in  the  Supreme  Court 
of  the  United  States,  asking  that  a  writ  of 
prohibition  issue  to  a  circuit  court  of  the 
United  States,  forbidding  such  court  from 
proceeding  under  a  bill  in  equity  filed  in 
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that  court  bj  one  claiming  that  enough  vo- 
ters were  illegally  refused  a  right  to  vote 
at  a  state  election  for  governor,  held  under 
a  state  law,  to  have  given  said  petitioner  a 
majority  of  votes  for  that  office  if  they  had 
voted  for  him,  and  alleging  that  the  said 
governor,  in  the  matter  of  submitting  the 
returns  of  the  votes  cast,  for  canvass,  had 
violated  his  duties  as  such  governor,  and  in 
other  respects  come  short  of  the  performance 
of  such  duties,  the  bill  praying  that  the  said 
governor  might  be  ordered  to  prepare  and 
file  in  said  circuit  court  copies  of  every  pa- 
per received  from  supervisors  of  such  elec» 
tion;  and  where  the  governor,  in  his  peti- 
tion to  the  Supreme  Court,  further  averred 
that  said  court  was  without  jurisdiction, 
but  that  a  restraining  order  pendente  lile 
had  been  issued  by  it  restraining  him  from 
further  acting  under  said  statute, — ^an  ap- 
peal will  lie  from  a  final  decision  in  the  cir- 
cuit court,  but  the  Supreme  Court  has  no 
jurisdiction  to  issue  a  writ  of  prohibition 
until  after  such  appeal  is  taken.  Re  War- 
mouth,  17  Wall.  64,  21 :  543 
Cited  in  LlncoIn-Lucky  &  L.  Mia.  Co.  v.  Dls- 
,     trlct  Court,  7  N.  M.  520,  88  Pac.  580. 

Decision  of  district  judge. 

See  also  supra,  721. 

816.  A  decree  of  a  circuit  court  entered 
by  direction  of  the  district  judge  while  sit- 
ting in  that  court  is  good  until  reversed, 
and  from  it  an  appeal  may  be  taken.  Bak- 
er V.  Power,  124  U.  S.  167,  8  Sup.  Ct.  Rep. 
416,  31 :  382 

817.  A  special  statute  conferring  upon  a 
district  judge  of  the  United  States  the 
power  to  adjudicate  upon  a  claim  arising 
under  article  9  of  the  treaty  of  1819  with 
Spain  does  not  make  the  proceeding  a  judi- 
cial one,  although  the  act  to  be  done  is  ju- 
dicial in  its  nature;  and  no  appeal  lies  to 
the  Federal  Supreme  Court  from  the  award 
of  the  district  judge.  United  States  v.  Fer- 
reira,  13  How.  40,  14:  42 
Cited   in   Re   Kaine,    14    How.    120,    14   L.   ed. 

352— Florida  v.  Georgia,  17  How.  505,  15 
L.  ed,  109 — United  States  v.  Ritchie,  17  How. 
534,  15  L.  ed.  238 — Den  ex  dem.  Murray  v. 
V.  Hoboken  Land  &  Improv.  Co.  18  How.  280, 
15  L.  ed.  376 — Ex  parte  Vallandigham,  1 
Wall.  253,  17  L.  ed.  593 — Gordon  v.  United 
States,  7  Wall.  193,  19  L.  ed.  36 — Ex  parte 
Zellner,  9  Wall.  247,  19  L.  ed.  666 — Re 
Sanborn,  148  U.  S.  224,  37  L.  ed.  430, 13  Sup. 
Ct.  Rep.  577 — Nourse  v.  United  States.  2  Ct. 
CI.  217 — Chorpennlng  v.  United  States,  11 
Ct.  CI.  634 — Turner  v.  United  States,  19  Ct. 
CI.  ©34 — Sanborn  v.  United  States,  27  Ct. 
CI.  490 — Re  Meador,  1  Abb.  (U.  S.)  333, 
Fed.  Cas.  No.  9,375 — Ex  parte  Gans,  5  Mc- 
Crary,  395,  17  Fed.  473 — Re  Allen,  19  Fed. 
809 — Re  Deputy  Marshals,  22  Fed.  158 — 
Champion  y.  Minnehaha  County,  5  Dak.  429, 
41  N.  W.  739. 

Decisions  of  district  courts  generally. 

818.  An  appeal  from  a  final  order  of  a  dis- 
trict court  of  New  Mexico  was  entertained 
by  the  United  States  Supreme  Court.    Del- 


gado   V.   Chavez    (Re   Delgado)    140   U.    8. 
586,  11  Sup.  Ct.  Rep.  874,  35:  578 

Distinguished  In  Re  Borrego,  8  N.  M.  658,  46 
Pac.  211. 

Cited  in  Gonzales  v.  Cunningham,  164  U.  S.  620, 
41  L.  ed.  575,  17  Sup.  Ct.  Rep.  182. 

819.  An  appeal  will  not  lie  from  a  district 
court  performing  the  appropriate  duty  of 
a  district  court,  to  this  court,  simply  be- 
cause it  possesses  the  powers  of  a  circuit 
court.  South  wick  v.  Postmaster  General,  2 
Pet.  442,  7:  479 

820.  Judgments  of  the  district  court  for 
the  territory  of  Orleans  were  subject  to  the 
same  revisionary  power  of  the  Federal  Su- 
preme Court  as  was  exercised  over  judg- 
ments of  the  district  court  of  Kentucky. 
Durousseau  v.  United  States,  6  Cranch,  307, 

3:232 

821.  Wherever  a  district  court  with  cir- 
cuit court  powers  decides  a  case  which,  if 
decided  in  a  circuit  court,  either  in  an  origi- 
nal suit  or  on  an  appeal,  would  be  subject 
to  a  writ  of  error  from  the  Supreme  Court, 
the  judgment  of  the  district  court  in  like 
manner  is  subject  to  a  writ  of  error.  Du- 
rousseau V.  United  States,  6  Cranch,  307, 

3:  232 
Cited  In  Re  Cooper,  143  U.  S.  512,  36  L.  ed. 
246,  12  Sup.  Ct.  Rep.  453— Wllder's  S.  8. 
Co.  V.  Low,  50  C.  C.  A.  476.  112  Fed.  164— 
Sweeney  v.  State,  28  Ala.  46— United  SUtes 
V.  Sampson,  19  App.  D.  C.  488. 

822.  No  appeal  from  a  decree  of  a  district 
court  established  with  the  jurisdiction  and 
power  of  a  district  and  circuit  court  can 
be  taken  to  the  Supreme  Court,  but  only  to 
the  circuit  court,  where,  subsequently,  a  cir- 
cuit court  was  established,  and  the  circuit- 
court  jurisdiction  of  the  district  court  had 
been  taken  away  before  the  decree  was  pro- 
nounced from  which  an  appeal  was  sought 
to  be  taken.  The  Lucy  v.  United  SUtes 
(The  Lucy)  8  Wall.  307,  19:  394 

823.  Congress,  in  pursuance  of  the  Consti- 
tution, having  passed  a  law  on  the  subject, 
in  which  the  appellate  jurisdiction  of  this 
court  is  decided  in  general  terms  so  as  to 
comprehend  the  case,  with  no  exception  or 
regufation  which  would  exclude  it,  this 
court  has  jurisdiction,  by  writ  of  error,  ot 
proceedings  on  a  caveat  in  a  district  court  of 
the  United  States  for  Kentucky.  The  com- 
pact between  Virginia  and  Kentucky  stipu- 
lating that  rights  acquired  under  the  com- 
monwealth of  Virginia  should  be  decided 
under  then  existing  laws,  even  if  suscepti- 
ble of  construction  so  as  to  confine  such 
cases  to  existing  tribunals,  could  not  limit 
the  constitutional  jurisdiction  of  this  court 
Wilson  V.  Mason,  1  Cranch,  45,  2:  29 
Cited  In  Toung  v.  Bank  of  Alexandria,  4  Cranch, 

388,  2  L.  ed.  656 — Pennsylvania  v.  Wheel- 
ing &  B.  Bridge  Co.  18  How.  433,  15  L.  ed. 
438— Baker  v.  Blddle,  Baldw.  406.  Fed. 
Cas.  No.  764— Ex  parte  Blddle,  2  Masoa, 
473,  Fed.  Cas.  No.  1391. 
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Decision  of  circuit  conrt  in  case  brought 
up  from  district  court. 

Finality  of  Decree,  see  supra,  270,  271, 

282,  283. 
See  also  infra,  854. 

824.  Error  does  not  lie  to  the  Supreme 
Court  from  the  circuit  court  in  a  civil  ac- 
tion brought  to  it  by  error  from  the  district 
court.  United  States  v.  Gordon,  7  Cranch, 
287,  3:  347 
United  States  v.   Barker,  2  Wheat.  395, 

4:  271 
United  States  v.  Goodwin,   7  Cranch,   108, 

3:  284 
Sarehet  v.   United    States,   12   Pet.    143, 

9:  1033 
atrd  fa  United  States  v.  Gordon,  7  Cranch, 
2S8.  3  L.  ed.  347 — Ex  parte  Crane,  5  Pet. 
203.  8  L.  ed.  98 — United  States  v.  Nonrse, 
6  Pet  495,  8  L.  ed.  476— Sarchet  v.  United 
States.  12  Pet.  144,  0  L.  ed.  1033— Holmes 
T.  Jennison,  14  Pet.  621  Appz.  10  L.  ed. 
623  Appz. — United  States  v.  Circuit  Judges, 
3  Wall.  679,  18  L.  ed.  114— Merrill  v.  Petty, 
16  Wall.  342,  21  L.  ed.  499 — San  Francisco 
T.  raited  States,  4  Sawy.  580,  Fed.  Gas. 
So.  12.316. 

825.  Xo  writ  of  error  lies  to  the  Supreme 
Court  of  the  United  States  to  reverse  the 
judgment  of  a  circuit  court,  in  a  civil  action 
Thich  has  been  carried  up  to  the  circuit 
court  from  the  district  court  by  writ  of 
fnor.  United  State  v.  Tenbroek,  2  Wheat. 
248.  4:  231 
CiU4  Id  Sarchet  T.  United  States,  12  Pet.  144, 

9  L.  ed.  1033 — Holmes  v.  Jennison,  14  Pet. 
621.  10  L.  ed.   623. 

826.  Where  an  appeal  pending  in  the  dis- 
trict court  from  a  decree  of  the  commission- 
ers to  settle  California  titles  was  trans- 
ferred to  the  circuit  court,  an  appeal  lies 
to  this  court  from  the  decree  of  the  cir- 
cuit court.  United  States  ex  rel.  Attorney 
«>neral  v.  Judges  of  Circuit  Court,  3  Wall. 
^3,  18:  111 
Crfrrf  In  Townsend  ▼.  Greeley.  5  Wall.  337,  18 

L  ed.  550 — Reese  v.  United  States,  9  Wall. 
1^  19  L.  ed.  544 — Ez  parte  Zellner,  9  Wall. 
247.  19  L.  ed.  666 — San  Francisco  v.  United 
States,  4  Sawy.  583.  Fed.  Cas.  No.  12,316— 
McGarrahan  t.  New  Idrla  Mln.  Co.  49  Cal. 
336. 

827.  In  cases  at  law  removed  from  the  dis- 
trict court  to  the  circuit  court  the  judg- 
ment of  the  circuit  court  is  final  and  con- 
cluMTe;  but  this  is  otherwise  in  cases  in 
equity  and  of  admiralty  and  maritime  ju- 
risdiction. Sarchet  v.  United  States,  12 
Pet  143,  9:  1033 

I>edsion  of  circuit  court  in  case  trans- 
ferred from  proTisional  court. 

See  also  infra,  864. 

828.  A  decree  of  the  provisional  court  of 
Louisiana  established  by  the  military  au- 
thority of  the  President,  transferred  by 
statute  into  the  circuit  court,  may  be  ap- 
pealed to  this  court.  The  Grapeshot  v.  Wal- 
feritein   {The  Grapeshot)    7  Wall.  563, 

19:  83 


b.  Cases  Removed  from,  State  Courts, 

See  also  infra,  4976;  Supreme  Court  of  the 
United  States,  68. 

829.  This  court  has  power  under  §  5,  act 
of  1875  (18  Stat,  at  L.  472)  to  review  an 
order  of  the  circuit  court  remanding  a  cause 
to  the  state  court  from  which  it  had  been 
removed.     Ayers  v.  Chicago,  101  U.  S.  184, 

25:838 
Cited  in  Birdseye  v.  Shaeffer,  37  Fed.  827. 

830.  Since  the  act  of  Congress  of  March 
3,  1887,  no  appeal  or  writ  of  error  lies  to  the 
Supreme  Court  of  the  United  States  from  an 
order  of  the  circuit  court  remanding  a  suit 
which  had  been  removed  from  a  state  court, 
whether  removed  before  or  after  that  act. 
Wilkinson  v.  Nebraska,  123  U.  S.  286,  8 
Sup.  Ct.  Rep.  120,  31:  152 
Birdseye  v.  Schaeffer,  140  U.  S.  117,  11  Sup. 

Ct.  Rep.  885,  35:  402 

Gumee  v.  Patrick   County,  137  U.  S.  141, 

11  Sup.  Ct.  Rep.  34,  34:  601 
Chicago,  B.  k  Q.  R.  Co.  v.  Gray,  131  U.  S. 

396,  9  Sup.  Ct.  Rep.  793,  33:  212 

Texas  Land  &  Cattle  Co.  v.  Scott,  137  U.  S. 
436,  11  Sup.  Ct.  Rep.  140,  34:  730 

Joy  V.  Adelbert  College,  146  U.  S.  355,  13 
Sup.  Ct.  Rep.  186,  36:  1003 

Richmond  &  D.  R.  Co.  v.  Thouron,  134  U.  S. 
45,  10  Sup.  Ct.  Rep.  517,  33:  871 

Morey  v.  Lockhart,  123  U.  S.  56,  8  Sup.  Ct. 
Rep.  65,  31 :  68 

Sherman  v.  Grinnell,  123  U.  S.  679,  8  Sup. 
Ct.  Rep.  260,  31 :  278 

Cited  in  Wilkinson  v.  Nebraska,  123  U.  S.  287, 
31  L.  ed.  153,  8  Sup.  Ct.  Rep.  120 — Sher- 
man V.  Grinnell,  123  U.  S.  679,  31  L.  ed. 
279,  8  Sup.  Ct.  Hep.  260 — Gurnee  v.  Patrick 
County,  137  U.  S.  143,  34  L.  ed.  602,  11 
Sup.  Ct.  Rep.  34 — Texas  Land  &  Cattle  Co. 
V.  Scott,  137  U.  S.  436,  34  L.  ed.  730,  11 
Sup.  Ct.  Rep.  140 — Birdseye  v.  Schaeffer, 
140  U.  S.  118,  35  L.  ed.  403,  11  Sup.  Ct. 
Rep.  885 — Chicago,  St.  P.  M.  &  O.  R.  Co. 
V.    Roberts,    141    U.    S.    694,    35   L.   ed.    906, 

12  Sup.  Ct.  Rep.  12:J — Joy  v.  Adelbert  Col- 
lege, 146  U.  S.  357,  36  L.  ed.  1004,  13  Sup. 
Ct.  Rep.  186 — Bender  v.  Pennsylvania  Co. 
148  U.  S.  502,  37  L.  ed.  637,  13  Sup.  Ct. 
Rep.  640 — Missouri  P.  R.  Co.  v.  Fitzgerald, 
160  U.  S.  581,  40  L.  ed.  542,  16  Sup.  Ct. 
Rep.  389 — German  Nat.  Bank  v.  Speckert, 
181  U.  8.  400,  45  L.  ed.  926,  21  Sup.  Ct. 
Rep.  688 — Birdseye  v.  Shaeffer,  37  Fed. 
825— Re  Coe,  1  C.  C.  A.  327,  5  U.  S.  A  pp. 
6,  49  Fed.  482 — Patten  v.  Cllley,  62  Fed. 
497 — Cole  V.  Garland,  46  C.  C.  A.  628, 
107  Fed.  761 — Henderson  v.  Cabell,  83  Tex. 
547.  19  S.  W.  287 — Rio  Grande  W.  R.  Co. 
v.  Telluride  Power  Transmission  Co.  23  Utah, 
33,  63  Pac.  993. 

831.  A  writ  of  error  from  an  order  of  the 
circuit  court  of  the  United  States  remand- 
ing the  cause  to  the  state  court  from  which 
it  was  improperly  removed— dismissed  oij 
the  ground  that  the  Supreme  Court  of  the 
United  States  has  no  jurisdiction  to  review 
such  an  order.  Texas  Land  &  Cattle  Co.  v. 
Scott,  140  U.  S.  700,  Mem.  11  Sup.  Ct.  Rep. 
1029,  35:  756 

832.  The  proviso  in  the  act  of  Congress 
of  March  3,  1887,  §  6,  that  that  act  shall 
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not  affect  the  jurisdiction  over  any  suit  re- 
moved from  a  state  court  before  the  passage 
of  that  act,  does  not  give  the  Supreme  Court 
of  the  United  States  jurisdiction  over  a  writ 
of  error  from  a  judgment  remanding  a  cause 
to  a  state  court,  when  the  suit  was  removed 
before  the  act  of  1887,  but  not  remanded  un- 
til afterwards.  Gurnee  v.  Patrick  County, 
137  U.  S.  141,  11  Sup.  Ct.  Rep.  34,  34:  601 
DUtinguished  In  Day  v.  Madden,  9  Colo.  App. 
469.   48   Pac.   1053. 

Cited  In  Birdaeye  v.  Schaeffer,  140  U.  S.  118. 
35  L.  ed.  403.  11  Sup.  Ct.  Rep.  885 — Na- 
tional Ezch.  Bank  v.  Peters,  144  U.  S.  572, 
86  L.  ed.  546,  12  Sup.  Ct.  Rep.  767 — Joy 
V.  Adelbert  College,  146  U.  S.  357.  36  L. 
ed.  1004,  13  Sup.  Ct.  Rep.  186— Re  Hall. 
167  U.  S.  42,  42  L.  ed.  70,  17  Sup.  Ct.  Rep. 
723 — Emblen  v.  Lincoln  Land  Co.  94  Fed. 
713 — Emblen  v.  Lincoln  Land  Co.  42  C. 
C.  A.  502,  102  Fed.  562 — Guardian  Trust 
Co.  V.  White  Cliffs  Portland  Cement  it  Chalk 
Co.  109  Fed.  531. 

833.  The  prohibitions  against  appeal  and 
writs  of  error  in  the  act  of  1887  apply  to  re- 
movals for  other  causes  as  well  as  for  preju- 
dice or  local  influence.  Morey  v.  Lockhart, 
123  U.  S.  56,  8  Sup.  Ct.  Rep.  65,  31 :  68 
Cited  In   Chicago.    St.    P.   M.   &   O.   R.   Co.   v. 

Roberts,   141   U.   S.  694,   35   L.   ed.   905,   12 
Sup.  Ct  Rep.  123. 

834.  The  Supreme  Court  of  the  United 
States  cannot  review  an  order  of  the  circuit 
court  remanding  a  cause  to  the  state  court, 
although  the  jurisdiction  of  the  circuit 
court  was  put  in  issue  in  making  the  order. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Roberts, 
141  U.  S.  690,  12  Sup.  Ct.  Rep.  123,  35:  905 
Gurnee  v.  Patrick  County,  137  U.  S.  141, 

11  Sup.  Ct.  Rep.  34,  34:  601 

Cited  in  Northern  P.  R.  Co.  v.  Amato,  144 
U.  S.  472,  36  L.  ed.  509,  12  Sup.  Ct.  Rep. 
740 — Joy  V.  Adelbert  College,  146  U.  S. 
357,  36  L.  ed.  1004,  13  Sup.  Ct.  Rep.  186^ 
American  Constr.  v.  Jacksonville,  T.  it  K. 
'W.  R.  Co.  148  U.  S.  383,  37  L.  ed.  491,  13 
fiup.  Ct.  Rep.  768 — Bender  t.  Pennsylvania 
Co.  148  U.  8.  502,  37  U.  S.  537,  13  Sup. 
<^t.  Rep.  640 — Illinois  C.  R.  Co.  v.  Brown, 
156  U.  S.  386.  39  L.  ed.  463,  15  Sup.  Ct. 
Rep.  656 — German  Nat.  Banic  v.  Speckert, 
181  U.  S.  408,  45  L.  ed.  927,  21  Sup.  Ct. 
Rep.  688 — Bowker  v.  United  States,  186 
U.  S.  138,  46  L.  ed.  1092,  22  Sup.  Ct.  Rep. 
802— Re  Coe,  1  C.  C.  A.  327,  5  U.  S.  App. 
•6,  49  Fed.  4S2 — Ounn  v.  Black,  8  C.  C.  A. 
543,  19  U.  S.  App.  48i»,  60  Fed.  160 — Lake 
Street  Elev.  R.  Co.  v.  Farmers'  Loan  &  T. 
Co.  23  C.  C.  A.  452,  46  U.  S.  App.  630.  77 
Fed.  773 — Cole  v.  Garland,  46  C.  C.  A.  628, 
107  Fed.  761. 

835.  An  order  remanding  a  cause  from 
the  circuit  court  of  the  United  States  to  a 
state  court  will  not  sustain  a  writ  of  er- 
ror. Illinois  C.  R.  Co.  v.  Brown,  156  U.  S. 
386,  15  Sup.  Ct.  Rep.  656,  39:  461 

836.  An  order  of  the  circuit  court  remand- 
ing a  cause  to  a  state  court  cannot  be  re- 
viewed by  the  Supreme  Court  by  any  direct 

Sroceedinjjs  for  that  purpose.     Missouri   P. 
:.  Co.  V.  Fitzgerald,  160  U.  S.  556,  16  Sup. 
Ct.  Rep.  389,  40:  536 

Cited  In  Powers  v.  Chesapc^ake  &  O.  R.  Co. 
169  U.  S.  98,  42  L.  ed.  675,  18  Sup.  Ct.  Rep. 
264— Nelson    v.    Moloney,    174    U.    S.    168, 


43  L.  ed.  936,  19  Sup.  Ct.  Rep.  622— Whit- 

comb  V.  Smithson,  175  U.  S.  637,  44  L.  ed. 
305.  20  Sup.  Ct.  Rep.  248 — German  NaL 
Bank  v.  Speckert.  181  U.  S.  408,  45  L.  ed. 
927.  21  Sup.  Ct.  Rep.  688 — Lake  Street 
Elev.  R.  Co.  V.  Farmers'  Loan  &  T.  Co.  2.1 
C.  C.  A.  451,  46  U.  S.  App.  630,  77  Fed. 
771 — Soutb  Carolina  v.  Virginia-Carolina 
Chemical  Co.  117  Fed.  732 — Smithson  v. 
Chicago  G.  W.  R.  Co.  71  Minn.  225.  73  N.  W. 
853 — Gerner  v.  Mosher,  58  Neb.  141,  46 
L.R.A.  247,  78  N.  W.  384 — Pioneer  Sav.  & 
I^an  Co.  V.  Peck,  20  Tex.  Civ.  App.  126, 
49    S.    W.    160. 

837.  An  order  remanding  a  cause  because 
there  is  no  separable  controversy  between 
citizens  of  different  states  is  not  reviewable 
by  the  Supreme  Court  of  the  United  States. 
Powers  ▼.  Chesapeake  &  O.  R.  Co.  169  U.  S. 
92,  18  Sup.  Ct.  Rep.  264,  42:  673 
Cited  In  Coker  ▼.  Monagban  Mills,  110   Fed. 

806. 

838.  An  order  of  a  Federal  circuit  court 
that  a  suit  has  not  been  lawfully  removed 
from  a  state  courts  and  remanding  the  suit 
on  that  account,  is  in  effect  a  determination 
that  the  controversy  is  not  properly  within 
its  jurisdiction,  and  therefore,  under  the  act 
of  March  8,  1876,  §  6,  may  be  reviewed  in 
the  Supreme  Court  of  the  United  States. 
Babbitt  v.  Clark,  103  U.  S.  606,  26:  507 
Cited  In  Baltimore  &  O.  R.  Co.  v.  Koonta.  104 

U.  8.  16,  26  L.  ed.  646 — Ez  parte  Hoard. 
105  U.  S.  580,  26  L.  ed.  1177 — Turner  v. 
Farmers'  Loan  &  T.  Co.  106  U.  S.  555.  27 
L.  ed.  275,  1  Sup.  Ct.  Rep.  519 — England 
V.  Gebhardt,  112  U.  S.  504,  28  L.  ed.  812, 
6  Sup.  Ct.  Rep.  287 — Richmond  &  D.  B.  Co. 
V.  Thouron,  134  U.  S.  46,  83  L.  ed.  871, 
10  Sup.  Ct.  Rep.  517 — Sheldrick  v.  Cock- 
croft,  27  Fed.  579 — Malley  v.  Firemen's 
Fund  Ins.  Co.  51  Conn.  488. 

c.  Habeas  Corpus  Cases. 

Under  Act  Creating  Circuit  Court  of  Ap- 
peals, see  infra,  982,  983. 

On  Appeal  from  Territorial  Courts,  see  in- 
fra,  1004-1006. 

See  also  infra,  976. 

839.  The  jurisdiction  of  the  Supreme 
Court  in  habeas  corpus  is  original,  and  not 
appellate,  in  the  absence  of  statute.  Re 
Royall,  112  U.  S.  181,  5  Sup.  Ct.  Rep.  98, 

28:690 

840.  A  circuit  court  cannot  adjourn  into 
the  Supreme  Court  proceedings  upon  a  writ 
of  habeas  corpus  issued  in  pursuance  of  the 
power  of  the  lower  court's  original  juris- 
diction, as  the  Constitution  declares  that 
the  Supreme  Court  shall  have  only  appel- 
late jurisdiction  in  such  cases.  Re  Kaine, 
14  How.  103,  14:  345 
Cited   in    State   ex   rel.   Bennett   v.   Barber,   4 

Wyo.  65.  34  Pac.  14. 

841.  Appeal  or  error  does  not  lie  to  the 
Supreme  Court  to  review  a  decision  of  a 
circuit  court  upon  a  writ  of  habeas  corpus, 
in  the  case  of  a  person  alleged  to  be  re- 
strained of  his  liberty  in  violation  of  the 
Constitution  or  of  any  law  or  treaty  of  the 
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United  States.    Re  Royall,  112  U.  S.  181, 
5  Sup.  a.  Rep.  98,  28:  690 

Cited  Id  Kurti  t.   Moffltt,   115  U.   8.   497,   29 
L.  «L  460.  6  Sup.  Ct.  Rep.  148. 

842.  Prior  to  the  act  of  1867,  the  exercise 
of  appellate  jurisdiction  in  habeas  corpus 
jud^ents  was  by  the  use  of  the  writ  of  cer- 
tiorari in  addition  to  the  writ  of  habeas  cor- 
pus, and  there  was  no  established  practice. 
In  a  small  class  of  cases,  where  commit- 
rorats  were  for  acts  done  or  omitted  under 
alleged  authority  of  foreign  governments, 
the  act  of  August  29,  1848,  authorized  a 
direct  appeal  from  any  judgment  of  a  jus- 
tice of  this  court,  or  a  judge  of  the  district 
court,  to  the  circuit  court,  and  from  that 
judgment  to  this  court.  Re  McCardle,  6 
Wall.  318,  18:  816 

843.  The  United  States  Supreme  Court 
his  no  jurisdiction  of  an  appeal  from  a  cir- 
cuit court  in  a  case  of  habeas  corpus,  or  in 
any  other  case,  except,  as  provided  in  the 
act  of  1789,  chap.  20,  §  22,  where  rights  of 
property  are  concerned,  and  the  matter  In 
dispute  has  a  known  and  certain  value  of 
at  least  $2,000,  which  can  be  proved  and 
calculated  in  the  ordinary  mode  of  business 
transactions.  Bariy  v.  Mercein,  5  How. 
103.  12:  70 
CiUd  In  De  KraflTt  v.  Barney,  2  Black,  714.  17 

L  ed.  352 — Cz  parte  Vallandlgham,  1  Wall. 
251.  17  L.  ed.  593— Daniels  v.  Chicago  &  R. 
I.  R.  Co.  3  Wall.  254,  18  L.  ed.  225 — Ex 
parte  Bradley,  7  Wall.  884,  19  L.  ed.  221 
—Ex  parte  Lange,  18  Wall.  206,  21  L.  ed. 
8?8— Potts  V.  Chmnasero,  92  U.  8.  361 — 
23  L.  ed.  499 — ^United  States  v.  Young,  94 
U.  S.  259,  24  L.  ed.  153— First  Nat.  Bank 
T.  Hughes,  106  U.  8.  524,  27  L.  ed.  269, 
1  Sap.  Ct.  Rep.  489 — Elgin  v.  Marshall,  106 
U.  S.  5S0.  27  U  ed.  249,  1  Sap.  Ct.  Rep. 
4S4— Kurtz  t.  Moffltt,  115  U.  S.  495,  29  L. 
ed.  459,  6  Sup.  Ct.  Rep.  148 — American 
CoDftr.  Co.  T.  Jacksonville,  T.  &  K.  W.  B. 
Co.  148  n.  8.  378,  37  U  ed.  489,  13  Sup. 
Ct.  Rep.  758 — Perrine  v.  Slack,  164  U.  S. 
454,  41  L.  ed.  511,  17  Sup.  Ct.  Rep.  79 
—Bennett  v.  Bennett,  ne«dy,  319,  Fed. 
Cts.  No.  1,318 — Ex  pirte  Everts,  1  Bond, 
207,  Fed.  Cas.  No.  ^ '.81— Hatch  v.  Chicago, 
B,  I.  ft  P.  R.  C.  6  Blatchf.  116 —  Fed. 
Cai.  No.  6,204  -He  McDonald,  9  Am.  L. 
Rfj?.  676,  F  J.  Cas.  No.  8.751 — San  Fran- 
dtco  V.  rnlted  SUtes,  4  Sawy.  580,  Fed. 
Cas.  No.  12.316 — Taylor  v.  Carpenter,  2 
V^ynib.  ft  M.  15,  Fed.  Cr«.  No.  13,786 — 
talted  States  v.  New  Bed  lord  Bridge,  1 
Woodb.  &  M.  435.  Fed.  Cas.  No.  15.867— 
Sterens  v.  Clark,  10  C.  C.  A.  881,  J8  U.  S. 
App.  584.  62  Fed.  323 — King  v.  McLean 
Atrlnm.  26  L.R.A.  784.  12  C.  C.  A.  147,  21 
r.  S.  App.  481.  64  Fed.  333 — Wilmington 
▼.  Ricand.  .32  C-  C.  A.  578,  61  U.  S.  App. 
626.  90  Fed.  213 — United  States  v.  Mar 
Tlnjf  Yuen.  123  Fed.  160 — Clifford  v.  Wil- 
linisfi.  l.'^l  Fed.  102 — Sanders  v.  Cabanlss, 
48  Ala.  190— Noble  v.  Cullom,  44  Ala.  583 
—Love  V.  Gibson,  2  Fla.  620 — People  v. 
Brailley.  60  ill.  390 — Oartslde  v.  Oartside, 
42  Mo.  App.  514 — Gallagher  v.  Asphalt  Co. 
65  X.  J.  Eq.  282,  55  Atl.  250— State  v. 
Daoghertj,  5  Tex.  4 — Rogers  v.  Kennard,  54 
Tex.  38 — North  Point  Consol.  Irrlg.  Co.  v. 
Utah  ft  S.  L.  Canal  Co.  14  Utah,  167,  46 
Pac  824--Dr7den  v.  Swinburn,  15  W.  Va. 
248— Sute  ex  rel.  Hina  ▼.  McKone,  95  Wis. 


220,  70  N.  W.  164 — State  ex  rel.  Atty.  Gen. 
V.  Frost,  113  Wis.  643,  89  N.  W.  915. 

844.  The  right  of  appeal  attaches  equally 
to  all  judgments  of  the  circuit  court  in  cases 
of  habeas  corpus,  and  not  simply  from  those 
rendered  by  a  single  judge.  Re  McCardle, 
6  Wall.  318,  18:  816 

845.  No  appeal  lies  to  this  court  from  an 
order  of  a  circuit  judge  of  the  United  States, 
made  at  chambers,  discharging  the  prisoner 
brought  before  him  on  a  writ  of  habeas 
corpus.  Harkrader  v.  Wadley,  172  U.  S. 
148,  19  Sup.  Ct.  Rep.  119,  43:  399 
Cited  in  Cbow  Loy  v.  United  States,  50  C.  C.  A. 

284,  112  Fed.  359. 

846.  Under  the  act  of  Feb.  5,  1867,  an  ap- 
peal lies  to  this  court  from  the  judgment  of 
the  circuit  court  in  cases  of  habeas  corpus. 
Every  question  of  substance  which  the  cir- 
cuit court  could  decide  upon  the  return  of 
the  habeas  corpus,  including  the  question 
of  its  own  jurisdiction,  may  be  revised  here 
on  appeal  from  its  final  judgment.  Re 
McCardle,  6  Wall.  318,  18:  816 

847.  The  act  of  March,  1868,  takes  away 
the  jurisdiction  of  the  Supreme  Court  given 
by  the  act  of  February,  1867,  on  appeal  from 
the  circuit  court  in  cases  of  habeas  corpus. 
It  does  not  affect  the  jurisdiction  which  was 

greviously  exercised  by  the  court.    Re  Mc- 
ardle,  7  Wall.  506,  19:  264 

Distinffui9lied  in  Tinker  v.  Van  Dyke,  1  Flipp. 
527,  Fed.  Cas.  No.  14,058 — Hite  v.  Stlmmell, 
45  Kan.  471.  25  Pac.  852. 

Cited  in  Ex  parte  Yerger,  8  Wall.  103,  10  L. 
ed.  338 — Baltimore  &  P.  R.  Co.  v.  Grant, 
98  U.  S.  401,  25  L.  ed.  232— Krlng  v.  Mis- 
souri, 107  U.  S.  242,  27  L.  ed.  513,  2  Sup. 
Ct.  Bep.  443 — United  States  v.  Des  Moines 
Nav.  &  R.  Co.  142  U.  S.  545,  35  L.  ed.  1109, 
12  Sup.  Ct.  Rep.  308 — Cross  v.  Binkc,  146 
U.  S.  86,  36  L.  ed.  898,  13  Sup.  Ct.  Rep.  22 — 
United  States  v.  Old  Settlers,  148  U.  S.  466. 
87  L.  ed.  523,  13  Snp.  Ct.  Rep.  650 — Ue 
Hall,  167  U.  S.  42,  42  L.  ed.  70,  17  Sup.  Ct. 
Rep.  723 — ^New  Orleans  v.  Warner,  175  U.  S. 
146,  44  L.  ed.  108,  20  Sop.  Ct.  Rep.  44— 
Tucker  v.  Alezandroff,  183  U.  S.  436,  46  L. 
ed.  270,  22  Sup.  Ct.  Rep.  195 — Gwin  v. 
United  States.  184  U.  S.  675,  46  L.  ed.  750, 
22  Sup.  Ct  Rep.  526 — Murphy  v.  Utter,  18(5 
U.  8.  109,  46  L.  ed.  1078,  22  Sup.  Ct.  "kep. 
776— Bird  v.  United  States,  187  U.  S.  125. 
47  L.  ed.  108,  28  Sup.  Ct.  Rep.  42 — Choctaw 
&  C.  Nations  v.  United  States,  34  Ct.  CI. 
163 — United  States  v.  Barr,  4  Sawy.  255, 
Fed.   Cas.   No.   14,527 — Larkin   v.   Saffarnns, 

15  Fed.  153 — Slmonson  v.  Jordon,  30  Fed. 
721 — Manley  v.  Olney,  32  Fed.  709 — Blrdseye 
V.  Shaeffer,  37  Fed.  823 — Farmers  Loan  & 
T.  Co.  V.  Chicago,  P.  &  S.  R.  Co.  39  Fed. 
155 — Meyer  v.  Herrera.  41  Fed.  67 — ^Re  Cil- 
ley,  58  Fed.  984 — Campbell  v.  Iron-Silver 
Min.  Co.  27  C.  C.  A.  648,  55  U.  8.  App.  loO, 
83  Fed.  646— United  States  v.  Kelly,  33  C. 
C.  A.  276,  97  Fed.  461— United  States  v. 
Mar  Ying  Yuen,  123  Fed.  160 — Harrison  v. 
Smith,   2   Colo.    627-^Callaban   v.   Jennings, 

16  Colo.  475,  27  Pac.  105o— Farrell  v.  Win- 
chester Ave.  R.  Co.  61  Conn.  130,  23  Atl. 
757 — State  v.  Bunker,  7  S.  D.  641,  65  N. 
W.  33— McClaln  v.  Williams.  10  8.  D.  336. 
43  L.R.A.  289,  73  N.  W.  74— Vance  v.  Rankin, 
194  111.  628,  88  Am.  St.  Rep.  173,  62  N.  hi. 
807— Reeves   v.    Grottendick,    131    Ind.    109, 
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30  N.  B.  889 — Slocnm  ▼.  Payette  County,  61 
Iowa,  171,  16  N.  W.  61 — Taylor  v.  Beckham, 
108  Ky.  296,  49  L.R.A.  263,  94  Am.  St. 
Rep.  357,  56  S.  W.  177— State  ex  rel.  Atty. 
Gen.  V.  Wharton,  25  La.  Ann.  32 — Walmsley 
Y.  Nicbolls,  36  I.a.  Ann.  801 — Sulliyaij  t. 
Haug.  82  Mich.  555,  10  L.R.A.  265,  46  N. 
W.    795 — Minneapolis    v.    Wilkin,    30    Minn. 

144,  15  N.  W.  581~Schu8ter  v.  Weies.  114 
Mo.  173,  19  L.R.A.  187,  21  S.  W.  438— State 
ex  rel.  Church  v.  Weeks,  38  Mo.  App.  579 — 
Wheeler  v.  Plattsmouth,  7  Neb.  273 — Garc- 
zynski  y.  Russell,  75  Hun,  516,  27  N.  Y. 
Supp.    461 — People    v.    Dunn,    31    App.    Div. 

145,  52  N.  y.  Supp.  968— Bartol  v.   Eckert. 

50  Ohio  St.  42,  33  N.  B.  294— State  ▼.  Bank 
of  Tennessee,  3  Baxt.  409 — State  v.  Wygall, 
46  Tex.  462 — Texas  Mexican  R.  Co.  v.  Jar- 
vis,  80  Tex.  464,  15  S.  W.  1089— Chaplin  v. 
State,  7  Tex.  App.  90 — Johnson  y.  State, 
42  Tex.  Crim.  Rep.  107,  58  S.  W.  69 — Rhemke 
V.  Clinton,  2  Utah,  440 — North  Point  Consol. 
Irrig.  Co.  y.  Utah  &  S.  L.  Canal  Co.  14 
Utah,  163,  46  Pac.  824 — Bastman  v.  Gurrey, 
14  Utah,  171,  46  Pac.  828 — Cnperton  y.  Mar- 
tin, 4  W.  Va.  166,  6  Am.  Rep.  270 — Curran 
y.  Owens,  15  W.  Va.  225^State  y.  Shumate, 
48  W.  Va.  360,  37  S.  E.  618— State  ex  rel. 
Voight  y.  Hoeflinger,  31  Wis.  263 — Richland 
County  y.  Richland  Center,  59  Wis.  600,  18 
N.  W.  497 — State  ex  rel.  Atty.  Gen.  v. 
Cunningham,    81    Wis.    509,    15    L.R.A.    575, 

51  N.  W.  724 — Daylson  y.  Brown,  93  Wis. 
88,  67  N.  W.  42 — State  ex  rel.  Vandenhouten 
y.  Vanhuse,  120  Wis.  21,  97  N.  W.  503. 


d.  Bankruptcy  Cases. 

Mode  of  Review,  see  supra,  700. 

Under  Act  Creating  Circuit  Court  of  Ap- 
peals, see  infra,  912,  913. 

Jurisdiction  of  Revisory  Proceeding  in 
Bankruptcy,  see  Bankruptcy,  454. 

848.  An  appeal  does  not  lie  to  this  court 
from  a  decree  of  a  district  court  in  a  case 
of  bankruptcy  under  the  act  of  1841. 
Crawford  v.  Points,  13  How.  11,  14:  29 

849.  An  apfeal  or  writ  of  error  will  not 
lie  from  the  decision  of  the  circuit  court  in 
a  case  under  the  bankruptcy  act;  and  it  is 
conclusive  upon  the  district  judge.  Nelson 
V.  Garland,  1  How.  265,  11:  126 
Cited  in  Crawford  y.  Points,  13  How.  11,  14 

L.  ed.  29. 

850.  The  only  remedy  for  the  correction 
of  error  of  the  district  court  in  an  adjudi- 
cation in  bankruptcy,  under  the  act  of  1867, 
is  under  the  supervisory  jurisdiction  of  the 
circuit  court,  whose  action  is  final,  and  not 
subject  to  review  in  this  court.  Cleveland 
Ins.  Co.  V.  Globe  Ins.  Co.  98  U.  S.  366, 

25:  201 

Morgan  v.  Thornhill,  11  Wall.  65,         20:  60 

Hall  V.  Allen,  12  Wall.  452,  20:  458 

Merchants   Exch.  Nat.   Bank  ▼.  Thompson, 

(Mead   v.   Thompson)    15   Wall.   635, 

21 :  242 
Coit  V.  Robinson,  19  Wall.  274,  22:  152 

Stickney  v.  Wilt,  23  Wall.  150,  23:  50 

Sanduskv  v.  First  Nat.  Bank  of  Indianapo- 
lis, 23' Wall.  289,  23:  155 
Conro  V.  Crane,  94  U.  S.  441,  24:  145 
Nimick  v.  Coleman,  95  U.  S.  266,         24:  447 


Leggett  V.  Allen,  110  U.  S.  741,  4  Sup.  Ct. 
Rep.  195,  28:  313 

Graham  v.  Boston,  H.  &  E.  R.  Co.  118  U. 
S.  161,  6  Sup.  Ct.  Rep.  1009,  30:  196 

Marshall  v.  Knox,  16  Wall.  551,  21 :  481 

Cited  in  Hall  v.  Allen,  12  Wall.  454,  20  L.  ed. 
458,  9  Nat.  Bank.  Reg.  7 — Mead  v.  Tliomp- 
son  (Merchants  Exch.  Nat.  Bank  v.  Thomp- 
son) 15  Wall.  638,  21  L.  ed.  243,  8  Nat. 
Bank.  Reg.  531 — Knickerbocker  Ins.  Co.  t. 
Comstock,  16  Wall.  267,  21  L.  ed.  497,  8 
Nat.  Bankr.  Reg.  147 — Marshall  v.  Knox,  16 
Wall.  554,  21  L.  ed.  483,  8  Nat.  Bankr.  Reg. 
100— Coit  V.  Qobinson,  19  Wall.  282,  22  L. 
ed.  153,  9  Nat.  Bankr.  Reg.  293— First  Nat. 
Bank  v.  Cooper,  20  Wall.  178,  22  L.  ed.  275, 
9  Nat.  Bankr.  Reg.  534 — Stickney  ▼.  Wilt,  23 
Wall.  160,  23  L.  ed.  53,  11  Nat.  Bankr.  Reg. 
103 — Sandusky  y.  First  Nat.  Bank*  23  'Wall. 
293,  23  L.  ed.  156,  12  Nat.  Bankr.  Reg. 
179^-Wi8wall  T.  Campbell,  93  U.  S.  348,  23 
L.  ed.  923,  15  Nat.  Bankr.  Reg.  422 — ^Glenny 
▼.  Langdon,  98  U.  S.  27,  25  L.  ed.  46 — 
Cleveland  Ins.  Co.  ▼.  GIoIm  Ins.  Co.  98  U.  8. 
372,  25  L.  ed.  203 — Merchants  &  M.  Nat. 
Bank  t.  Slagle,  106  U.  S.  559,  27  L.  ed. 
205,  1  Sup.  Ct.  Rep.  842 — Holden  ▼.  St  rat  ton, 
191  U.  8.  117,  48  L.  ed.  118,  24  8up.  Ct. 
Rep.  45 — Re  Betts,  4  Dill.  97,  Fed.  Cas.  No. 
1,371 — Lehman  ▼.  Strassberger.  2  Woods, 
557,  Fed.  Cas.  No.  8,216— Re  Oregon  Bulletin 
Printing  &  Pub.  Co.  3  Sawy.  532,  14  Nat. 
Bankr.  Reg.  397,  Fed.  Cas.  No.  10,560 — Sher- 
man T.  Bingham,  8  Cliff.  557,  7  Nat.  Bankr. 
Reg.  495,  Fed.  Cas.  No.  12.762 — Graham  t. 
Boston,  H.  &  B.  B.  Co.  14  Fed.  761 — Re 
Cleveland  Ins.  Co.  22  Fed.  202— Re  Herdlc. 
40  Fed.  861 — First  Nat.  Bank  y.  Cooper,  47 
How.  Pr.  116— Re  Goldsmith,  12  Or.  420,  9 
Pac.   565. 

851.  An  appeal  to  the  8upreme  Court  can- 
not be  taken  from  a  decree  in  bankruptcy 
of  a  district  court,  from  which  appeal  to  the 
circuit  court  cannot  be  had  because  none 
has  been  established  for  such  circuit,  as 
the  Supreme  Court  can  exercise  no  appel- 
late power  unless  conferred  bj  law.  Craw- 
ford V.  Points,  13  How.  11,  14:  29 

852.  To  authorize  an  appeal  to  this  court 
from  the  judgment  of  the  circuit  court  re- 
viewing the  action  of  district  court  in  bank- 
ruptcy the  case  must  be  one  in  equity,  un- 
der the  bankruptcy  act.  Sandusky  t.  First 
Nat.  Bank,  23  Wall.  289,  23:  155 
Cited  in   Wiswall  ▼.  Campbell,  93  U.   S.   347, 

23  L.  ed.  923,  15  Nat.  Bankr.  Reg.  422 — Hill 
▼.  Thompson,  94  U.  S.  322,  24  L.  ed.  103 — 
Cleveland  Ins.  Co.  ▼.  Qlobe  Ins.  Co.  98  U.  8. 
369,  25  L.  ed.  202 — Graham  v.  Boston,  H.  9t 
B.  R.  Co.  14  Fed.  761— Re  Jacobs,  39  C  C. 
A.  650,  99  Fed.  641. 

853.  Final  judgments  or  decrees  in  suits 
at  law  or  in  equity  between  an  assignee  and 
persons  claiming  an  adverse  interest  in  the 
property  of  the  bankrupt,  under  the  third 
clause  of  §  2  of  the  bankrupt  act,  and  ot 
which  the  circuit  court  had  concurrent  juris- 
diction with  the  district  court,  ma£  be 
brbught  to  the  Supreme  Court,  if  the  mat- 
ter in  dispute  is  sufficient  in  amount.  Stick- 
ney V.  Wilt,  23  Wall.  150,  23:  SO 
Coit  V.  Robinson,  19  Wall.  274,  22:  152 
Sandusky  v.  First  Nat.  Bank,  23  Wall.  289, 

23:  15S 

854.  The   United   States   Supreme   Court 
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has  no  jurisdiction  of  an  appeal  from  a  de- 
cision of  the  circuit  court  affirming  a  de- 
cision of  the  district  court  brought  up  by 
petition  to  review  and  reverse  the  same, 
and  decided  as  a  petition  of  review,  al- 
though before  filing  the  petition  for  review 
the  petitioner  gave  notice  that  he  "ap- 
pealed" from  the  decision  of  the  district 
court,  and  the  bond  given  recited  that  he 
had  ''appealed"  under  the  bankruptcy  act 
of  March  2,  1867,  by  which  no  appeal  lies 
from  the  decisions  of  the  circuit  court  made 
in  the  exercise  of  its  supervisory  jurisdic- 
tion conferred  upon  it  l^  §  2  of  such  act. 
Merchants'  Exch.  Nat.  Bank  v.  Thompson 
(Mead   v.    Thompson)     15    Wall.    635. 

21 :  242 

855.  Where  an  original  bill  filed  in  the 
circuit  court  to  enjoin  proceedings  in  bank- 
ruptcy in  the  district  court  for  lack  of  ju- 
risdiction is  improperly  dismissed  for  want 
oi  jurisdiction,  an  appeal  will  lie  to  the 
^:i prone  Court.  Marshall  v.  Knox,  16  Wall. 
551,  21:481 
CiUd  In  Re  Jacobs,  39  C.  C.  A.  650,  09  Fed. 

541. 

In  proceed  Ins  to  prove  debt. 

856.  A  proceeding  to  prove  a  debt  against 
the  estate  of  a  bankrupt  is  part  of  the  suit 
in  bankruptcy  over  which  the  Supreme 
Court  has  jurisdiction,  and  not  an  inde- 
pendent suit  at  law  or  in  equity.  Leggett 
V.  Allen,  110  U.  S.  741,  4  Sup.  Ct.  Rep. 
1^5.  28:  313 
Cittd  In   Holden   v.   Stratton,   191   U.    S.   ilS, 

4^  L.  ed.  118,  24  Sup.  Ct.  Rep.  45. 

857.  A  proceeding  to  prove  a  debt  against 
the  estate  of  a  bankrupt  is  part  of  the  suit 
in  bankruptcy,  and  not  an  independent  suit 
at  lav  or  in  equity.  This  court  has  no  ju- 
risdiction over  judgments  or  orders  made  by 
tbt*  circuit  courts,  in  mere  bankruptcy  pro- 
ceedings. Wiswall  V.  Campbell,  93  'U.  S. 
347.  4  Sup.  Ct.  Rep.  195,  23:  923 
Cifed  in   Hill  v.  Thompson,  94   U.   S.   323,   24 

L.  ed.  193 — CoDfo  ▼.  Crane,  94  U.  S.  443,  24 
L.  ed.  145 — Cleveland  Ins.  Co.  v.  Globe  Ins. 
Co.  98  U.  S.  379,  25  L.  ed.  205— Leggett  v. 
Allpn.  110  U.  S.  741,  28  L.  ed.  313.  4  Sup.  Ct. 
Rep.  194 — Holden  v.  Stratton,  191  U.  S. 
118.  48  L.  ed.  118,  24  Sup.  Ct.  Rep.  45— 
Re  Betts,  4  Dill.  98,  Fed.  Cas.  No.  1.371— 
Hallack  v.  Tritch,  17  Nat.  Bankr.  Reg.  294, 
Fed.  Cas.  No.  5.956 — Re  Wilcox,  48  C.  C.  A. 
570.  3  N.  B.  N.  Rep.  876,  109  Fed.  030— 
Re  WIesen  Bros.  135  Fed.  443 — Thatcher  v. 
Rockwell,  4  Colo.  400 — Brewster  v.  Dry  den, 
53  Iowa,  661,  6  N.  W  16. 

858.  An  appeal  to  the  Supreme  Court  of 
the  United  States  will  not  lie  from  a  judg- 
ment of  a  circuit  court  in  a  proceeding  by  a 
creditor  to  prove  his  demand  against  the  es- 
tate of  the  bankrupt.  Ingersoll  v.  Bourne, 
1S4  U.  S.  645,  Appx.  14  Sup.  Ct.  Rep.  1186, 

38:  1091 

PeUtion  to  have  adjndicatlon  set  aside. 
Necessity  of  Presenting,  in  Trial  Court 
Generally,  see  infra,  1251-1256. 

859.  Petition  in  the  district  court  in  the 
original  case,  by  a  bankrupt,  to  have  an 
adjudication  of  bankruptcy  set  aside,  is  not 


a  bill  in  equity  to  impeach  the  adjudica- 
tion for  fraud,  but  part  of  the  original  pro- 
ceedings; and  no  appeal  can  be  taken  from 
the  decision  on  it  to  this  court.  Sandusky 
V.  First  Nat.  Bank,  23  Wall.  289,      23:  15& 

e.  Admiralty  Caaea. 

In  Circuit  Court  of  Appeals,  see  supra.  III. 
d,  2,  f. 

Jurisdiction  to  Issue  Writ  of  Prohibition, 
see  Prohibition,  26-30. 

Jurisdiction  of  Supreme  Court  to  Require 
Court  of  Admiralty  to  Examine  into 
Sufficiency  of  Stipulation  for  Value,  see 
Supreme  Court  of  the  United  States, 
70. 

See  also  supra,  827;  infra,  2689. 

860.  Appeals  under  the  act  of  March  3, 
1863,  in  prize  causes,  are  now  made  directly 
from  the  district  courts  to  the  Supreme 
Court.  The  Admiral  v.  United  States  (The 
Admiral)   3  Wall.  603,  18:58 

861.  Prior  to  the  act  of  March  3,  1863, 
which  authorized  appeals  directly  from  the 
district  court  to  the  Supreme  Court,  the 
latter  had  no  appellate  jurisdiction  in  prize 
causes,  except  wiien  the  same  were  brought 
up  from  the  circuit  courts.  The  Admiral 
v.  United  States  (The  Admiral)  3  Wall. 
603,  18:  5S 
Cited   in   Merrill   v.   Petty,    16  Wall.   342,    21 

L.  ed.  499 — The  Paquete  Habana,  175  U.  S. 
681,  44  L.  ed.  321,  20  Sup.  Ct.  Rep.  290. 

862.  An  appeal  from  the  district  court  of 
Maine  in  a  case  of  admiralty  jurisdiction 
does  not  lie  directly  to  the  Supreme  Court  of 
the  United  States,  but  to  the  circuit  court 
for  the  district  of  Massachusetts.  The 
Sally  y.  United  States,   5   Cranch,   372, 

3:  129 

863.  A  writ  of  error  does  not  lie  directly 
from  the  Supreme  Court  of  the  United 
States  to  the  district  court  of  the  district 
of  Maine,  but  should  issue  from  the  circuit 
court  for  the  district  of  Massachusetits. 
United  States  v.  Weeks,  5  Cranch,  1, 

3:  19 

864.  W^hen  Congress  directed  that  causes 
pending  in  the  provisional  court,  and  judg- 
ments, orders,  and  decrees  rendered  by  it, 
proper  for  the  jurisdiction  of  the  circuit 
court,  be  transferred  to  that  court,  a  de- 
cree in  admiralty  rendered  in  the  provi- 
sional court  became  at  once,  upon  transfer, 
the  decree  of  the  circuit  court,  and  an  ap- 
peal was  properly  taken  from  it  to  this 
court.  The  Grapeshot  v.  Wallerstein  (The 
Grapeshot)    9   Wall.   129,  19:  651 

865.  The  failure  of  the  act  of  August  6, 
1861,  to  provide  expressly  for  an  appeal 
from  a  decree  of  a  Federal  circuit  court  in 
proceedings  to  condemn  property  used  in  aid 
of  the  Rebellion  does  not  preclude  an  appeal 
to  the  Supreme  Court  of  the  United  States 
under  the  judiciary  act  of  1803,  providing 
for  appeals  in  admiralty  cases;  but  such  ap- 
peal lies  only  for  the  purpose  of  reversing 
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a  decree  of  the  circuit  court  as  irregular  and 
directing  a  new  trial.  Union  Ins.  Co.  v. 
United  States,  6  Wall.  759,  18:  879 

^Cited   In    Stlckney    v.    Wilt.   23    Wall.    164.    23 

L.   ed.   .'>4 — ripveland   Ins.   Co.  ▼.   Globe   Ins. 

Co.  98  U.  S.  376.  25  L.  ed.  204 — Sample  t. 

United  States,  Chase.  Dec.  262.  Fed.  Cas.  No. 

12.661. 

t.  Criminal  Cases. 

appeals  Taken  from  Courts  of  District  oi 

Columbia,  see  infra,  III.  d,  6,  c. 
Under  Act  Creating  Circuit  Court  of  Ap- 
peals, see  infra,  962-966,  976,  983. 
Appeals  Taken  from  Courts  of  Porto  Rico, 

see  infra,  1041-1043. 
:See  also  infra,  872. 

866.  This  court  has  no  general  authority 
■to  review  on  error  or  appeal  the  judgments 
of  the  circuit  courts  of  the  United  States,  in 
cases  within  their  criminal  jurisdiction. 
Re  Yarbrough,  110  U.  S.  651,  4  Sup.  Ct. 
Rep.  152,  28:  274 

-Cited  in  United  States  v.  Sanges.  144  U.  S.  319. 
36  L.  ed.  449,  12  Sup.  Ct.  Uep.  609— Sparf  v. 
United  States,  156  U.  S.  176.  39  L.  ed.  387. 
15  Sup.  Ct.  Rep.  273. 

867.  The  Supreme  Court  of  the  United 
^States  has  no  general  authority  to  review, 
on  error  or  appeal,  the  judgment  of  the  cii^ 
•cuit  courts  of  the  United  States  or  of  the 
supreme  court  of  the  District  of  Columbia 
or  of  the  territories  in  cases  within  their 
•criminal     jurisdiction.       Cross     v.     United 

States,  145  U.  S.  671,  12  Sup.  Ct.  Rep.  842, 

36:  821 

868.  The   Supreme   Court   of   the   United 
^States  has  no  appellate  jurisdiction  to  revise 

the  judgments  of  the  circuit  courts  by  writ 
of  error  in  a  case  where  a  party  has  been 
•convicted  of  a  public  offense.    Re  Kearney, 
7  Wheat.  38,  5:  391 

DisUtif/uished  in  Worden  v.  Searls.  121  U.  S.  25. 
30  L.  ed.  857.  7  Sup.  Ct.  Hep.  814. 

4Jitcd  in  Ex  parte  Watklns,  3  Pet.  208.  7  L. 
ed.  655 — Ex  parte  Crane,  5  X'et.  210,  8  L.  ed. 
100 — Holmes  v.  Jennison,  14  Pet.  623,  Appx. 
10  L.  ed.  624  Appx — Forsyth  v.  United 
States,  9  How.  572,  13  L.  ed.  203 — Re  Kalne, 
14  How.  119,  14  L.  ed.  351 — Ex  parte  Lange, 
18  Wall.  185,  21  L.  ed.  882 — New  Orleans  v. 
New  York  Mail  S.  S.  Co.  20  Wall.  302,  22 
L.  ed.  357 — Tennessee  v.  Duvis.  100  U.  S. 
283,  25  L.  ed.  657 — United  States  v.  Sanges. 
144  U.  S.  319,  36  L.  ed.  449.  12  Sup.  Ct. 
Rep.  609 — Newport  Light  Co.  v.  Newport, 
151  U.  S.  539,  38  L.  ed.  203,  14  Sup.  Ct. 
Rep.  429 — Sparf  v.  United  States,  156  U.  S. 
176,  38  L.  ed.  387,  15  Sup.  Ct.  Rep.  273— 
Tinsley  v.  Anderson,  171  U.  S.  103,  43  L. 
ed.  96,  18  Sup.  Ct.  Rep.  805 — Boesctte  v. 
W.  B.  Conkey  Co.  194  U.  S.  3.13,  48  I.,  ed. 
1004,  24  Sup.  Ct.  Rep.  065— United  States 
V.  Miller,  2  Cranch,  C.  C.  248,  Fed.  Cns.  No. 
15.772 — United  States  v.  New  Bedford  Bridge. 
1  Woodb.  &  M.  440,  Fed.  Cas.  No.  15,867- 
Unltea  Stutps  v.  Plumer,  3  Cliff.  27,  Fed. 
Cns.  No.  10.055— Re  Barry.  42  Fed.  121— 
Re  Wong  Yung  Quy,  47  Fed.  719 — Re  Spof 
ford.  62  Fed.  444 — Do  Bara  v.  United  States. 
40  C.  C.  A.  196,  99  Fed.  945— Enoch  Mor- 
gan's Sons  Co  V.  Gibson,  122  Fed.  422 — 
Be  Ueinze,  62  C.  C.   A.  97.   127   Fed.  97— 


Heinse  v.  Butte  &  B.  Consol.  Min.  Co.  63 
C.  C.  A.  394,  129  Fed.  280— District  of 
Columbia  v.  Moore,  5  App.  D.  C.  511 — Curry 
V.  Marvin,  2  Fla.  417 — Caro  v.  Maxwell, 
20  Fla.  18— Re  Salisbury,  16  111.  351 — First 
Cong.  Church  v.  Muscatine,  2  Iowa,  71 — 
Nichols  v.  Superior  Ct.  Judge,  130  Mich.  190. 
89  N.  W.  691— United  States  v.  McElroy. 
2  Mont.  496— Phillips  v.  Welch,  11  Nev.  194 
— Una  V.  Dodd,  39  N.  J.  Eq.  180 — Yar- 
brough V.  State.  2  Tex.  527 — Floyd  v.  State, 
7  Tex.  216 — State  v.  Tugwell.  19  Wasb. 
252,  43  L.R.A.  723,  62  Pac.  1056— Re  <'ave. 
26  Wash.  220,  90  Am.  St.  Rep.  736.  66 
Pac.  425. 

g.  Under  Act  Creating  Circuit  Courts  of 

Appeals, 

(1)  In  OeneraU 

Jurisdiction  of  Circuit  Court  of  Appeals, 
see  supra,  III.  c. 

869.  By  the  act  of  March  3,  1891,  chap. 
517,  the  entire  appellate  jurisdiction  of  our 
national  judicial  system  is  distributed  be- 
tween the  Supreme  Court  and  the  circuit 
court  of  appeals,  by  designating  the  classes 
of  cases  in  respect  of  which  each  of  those 
two  courts  shall  respectively  have  final  ju- 
risdiction. McLish  v.  Roff,  141  U.  S.  661, 
12  Sup.  Ct.  Rep.  118,  35:  893 
Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Osborne. 

146  U.  S.  355,  36  L.  ed.  1003.  13  Sup.  Ct. 
Rep.  281 — ^American  Constr.  Co.  v.  Jaclc- 
sonville,  T.  &  K.  W.  B.  Co.  148  D.  S.  882.  37 
L.  ed.  490.  13  Sup.  Ct  Rep.  758 — United 
States  V.  Rider,  163  U.  S.  139,  41  L.  ed. 
104,  16  Sup.  Ct.  Rep.  983 — Forsyth  v.  Ham- 
mond. 166  U.  S.  612.  41  L.  ed.  1098.  17  Sup. 
Ct.  Rep.  665 — Louisville  &  N.  R.  Co.  v. 
Behlmer,  169  U.  S.  646,  42  L.  ed.  890.  18 
Sup.  Ct.  Rep.  502 — Kingman  &  Co.  v.  Western 
Mfg.  Co.  170  U.  S.  680,  42  L.  ed.  1194,  18 
Sup.  Ct.  Rep.  786 — The  Paquete  Hubtrna, 
175  U.  S.  681,  44  L.  ed.  322,  20  Sup.  Ct. 
Rep.  290 — Gwin  v.  United  States,  184  U.  8. 
673,  46  L.  ed.  747,  22  Sup.  Ct.  Rep.  526— 
Macon  v.  Georgia  Packing  Co.  9  C.  C.  A. 
264,  13  U.  S.  App.  592,  60  Fed.  783— Webb 
V.  York,  21  C.  C.  A.  06,  40  U.  S.  App.  114, 
74  Fed.  754 — Pioneer  Fuel  Co.  v.  McBrier. 
28  C.  C.  A.  468,  55  U.  S.  App.  181,  84  Fed. 
497 — Harless  v.  United  States,  31  C.  C.  A. 
399,  69  U.  S.  App.  745,  88   Fed.  99. 

870.  A  suit  for  a  mandatory  injunction  by 
one  railroad  company  against  another  to 
compel  the  granting  of  equal  facilities  to 
the  former  as  to  other  connecting  roads  ia 
not  one  which  can  be  appealed  from  a  cir- 
cuit court  to  the  Supreme  Court  of  the 
United  States  under  the  judiciary  act  of 
March  3,.  1891,  §  5.  Little  Rock  &  M.  R. 
Co.  V.  East  Tennessee,  V.  &  G.  R.  Co.  159 
U.  S.  698,  16  Sup.  Ct.  Rep.  183,        40:  311 

Editorial  note. 

Direct  review  by  the  United  State««  Su- 
preme Court  of  circuit  or  district  court 
judgments  or  decrees.  46:  741 

Cases  pending  at  passage  of  act. 

871.  The  jurisdiction  of  the  Supreme 
Court  of  the  United  States  in  cases  depend- 
ent upon  diverse  citizenship  was  taken  away 


APPEAL  AND  ERROR,  III.  d,  3,  g,  ( 2 ) ,  ( a ) . 


267 


by  the  act  of  Congress  of  March  3,  1891,  and 
the  joint  resolution  of  the  same  date,  ex- 
cept in  pending  cases  and  cases  wherein  the 
writ  of  error  or  appeal  should  be  sued  out 
•or  taken  before  July  1,  1891.  Cincinnati 
Safe  t  Lock  Co.  v.  Grand  Rapids  Safety 
Deposit  Co.  146  U.  S.  54,  13  Sup.  Ct.  Rep. 
13,  36: 885 

Wanton  v.  DeWolf,  142  U.  S.  138,  12  Sup. 
a  Rep.  173,  35:  965 

Cited  in  National  Exch.  Bank  ▼.  Peters,  144 
U.  S.  572.  36  L.  ed.  546,  12  Sup.  Ct.  Rep. 
767 — Cincinnati  Safe  &  Lock  Co.  y.  Grand 
Rapids  Safety  Deposit  Co.  146  U.  8.  55,  36 
L.  ed.  886,  18  Sup.  Ct.  Rep.  13 — Voorhees 
T.  John  T.  Noye  Mfg.  Co.  151  U.  S.  137, 
38  L.  ed.  102,  14  Sup.  Ct.  Rep.  295 — Mason 
T.  Pewablc  Mln.  Co.  153  U.  S.  366.  38  L. 
•ed.  746.  14  Sup.  Ct.  Rep.  847— Gulf,  C.  & 
8.  F.  R.  Co.  ▼.  Shane,  157  U.  S.  349,  30 
L.  ed.  728,  15  Sup.  Ct.  Rep.  641 — Lntcber 
T.  United  States,  157  U.  S.  428,  39  L.  ed. 
759,  15  Sup.  Ct.  Rep.  718 — Patten  v.  Cllley, 
^2  Fed.  497— Scott  v.  Hamner,  18  C.  C.  A. 
566,  36  U.  S.  App.  547,  72  Fed.  290. 

872.  A  writ  of  error  in  a  criminal  case 
can  be  brought  to  the  Supreme  Court  of  the 
I'n^ed  States,  under  act  of  Congress  of 
March  3,  1891,  where  sentence  was  pro- 
nounced March  18,  1891.  Re  Claasen,  140 
U.  S.  200,  11  Sup.  Ct.  Rep.  735,  35:  409 

873.  A  writ  of  error  to  the  circuit  court 
of  the  United  States  from  the  Supreme 
Court,  sued  out  July  2,  1891,  is  too  late  un- 
less the  case  is  one  in  which  jurisdiction  to 
issue  the  writ  is  given  by  the  act  of  March 
3. 1891,  although  a  prior  writ  allowed  from 
the  circuit  court  of  appeals  had  been  dis- 
missed by  that  court  on  the  ground  that  the 
-cause  should  be  taken  directly  to  the  Su- 
pmne  Court.  Lutcher  v.  United  States,  157 
V.  S.  427,  15  Sup.  Ct.  Rep.  718,  39:  759 

874.  An  appeal  from  a  circuit  court,  fol- 
lowing the  denial  of  a  rehearing,  must  be 
taken  to  the  circuit  court  of  appeals,  where 
the  jurisdiction  of  the  Supreme  Court  has 
Wn  taken  away  pending  the  rehearin,<^.  al- 
though an  appeal  to  the  Supreme  Court  had 
Wn  allowed  before  the  motion  for  rehear- 
ing which  interrupted  it.  Voorhees  v.  John 
T.  Nqye  Mfg.  Co.  151  U.  S.  135,  14  Sup.  Ct. 
Rep.  295,  38:  101 

875.  When  the  case  does  not  come  within 
either  of  the  six  classes  of  cases  specified  in 
the  judiciary  act  of  March  3,  1891,  §  5, 
and  the  appeal  from  the  judgment  of  the 
circuit  court  to  the  Supreme  Court  was  not 
taken  until  after  July  1,  1891,  it  must  be 
dismissed.  Ogden  y.  United  States,  148 
I'.  S.  390,  13  Sup.  Ct.  Rep.  602,  37:  493 
Cited  In  Mason   v.   Pewablc   Mln.   Co.   153   U. 

&  866.  38  L.  ed.  747,  14  Sup.  Ct.  Rep.  847 
—United  SUtes  v.  Ady,  22  C.  C.  A.  224, 
40  C.  S.  App.  812,  76  Fed.  300. 

876.  When  the  case  does  not  come  within 
either  of  the  six  classes  of  cases  specified 
in  §  5  of  the  judiciary  act  of  March  3,  1891, 
and  the  appeal  to  the  Supreme  Court  from 
the  judgment  of  the  circuit  court  rendered 
Nov.  18,  1890,  was  not  taken  until  after 
July  1,  1891,  the  time  limited  by  the  joint 


resolution  of  Congress  of  March  3,  1891,  it 
must  be  dismissed.  National  Exch.  Bank  v. 
Peters,  144  U.  S.  570,  12  Sup.  Ct.  Rep.  767, 

36:  545 
Cited  in  Ogden  v.  United  States,  148  U.  H. 
391,  37  L.  ed.  494,  13  Sup.  Ct.  Rep.  602— 
Mason  v.  Pewablc  Mln.  Co.  153  U.  S.  366, 
88  L.  ed.  747,  14  Sup.  Ct.  Rep.  847— Little 
Rock  &  M.  R.  Co.  ▼.  East  Tennessee,  V.  & 
6.  R.  Co.  159  U.  S.  699,  40  L.  ed.  311,  16 
Sup.  Ct.  Rep.  189 — Nashua  k  L.  R.  Corp.  ▼. 
Boston  &  L.  R.  Coi-p.  2  C.  C.  A.  545,  5  U. 
S.  App.  97,  51  Fed.  931 — United  States  ▼. 
Ady,  22  C.  C.  A.  224,  40  U.  S.  App.  312, 
76  Fed  360. 

Private  land  claim  cases. 

See  also  supra,  826;  infra,  951. 

877.  No  direct  appeal  lies  to  the  Supreme 
Court  of  the  United  States  from  a  decree  of 
a  district  court  dismissing  the  petition  in 
a  suit  to  enforce  a  final  decree  of  confirma- 
tion of  a  California  private  land  claim,  en- 
tered on  November  30,  1859,  since,  even  if 
the  provision  of  the  court  of  appeals  act  ot 
March  3,  1891,  §  5,  restricting  direct  ap- 
peals to  certain  excepted  cases,  of  wliich 
this  is  not  one,  does  not  apply,  the  appellate 
jurisdiction  of  the  Supreme  Court  over  de- 
crees of  approval  or  correction  in  proceed- 
ings to  confirm  such  claims  was,  by  the  ex- 
press language  of  the  act  of  July  1,  1864,  § 
3,  taken  away  except  as  to  cases  where  an 
appeal  had  already  been  taken.  Gwin  v. 
United  States,  184  U.  S.  669,  22  Sup.  Ct. 
Rep.  526,  46:  741 
Cited  in  Gore  v.  United  States,  199  U.  S.  604. 

50  L.  ed.  329,  26  Sup.  Ct.  Rep.  751 — United 
States  V.  Dalcour,  203  U.  S.  421,  51  L.  ed. 
251,  27  Sup.  Ct.  Rep.  58. 

878.  The  appeal  required  by  the  act  of 
June  22,  1860  (12  Stat,  at  L.  85,  87,  chap. 
188),  §  11,  to  be  taken  to  the  Supreme 
Court  of  the  United  States  if  the  decree  of 
the  district  court  m  certain  private  land 
claim  cases  is  against  the  United  States, 
is  "otherwise  provided  by  law"  within  the 
meaning  of  the  act  of  March  3,  1891,  (26 
Stat,  at  L.  828,  chap.  517,  U.  S.  Comp.  Stat. 
1901,  p.  550),  §  6,  making  the  circuit  court 
of  appeals  the  proper  tribunal  for  the  re- 
view of  final  decisions  of  the  district  court 
in  other  than  certain  excepted  cases,  which 
include  those  where  it  is  otherwise  provided 
by  law.  United  States  v.  Dalcour,  203  U. 
S.  408,  27  Sup.  Ct.  Rep.  58,  51:248 

(2)  Aa  to  Jurisdiction, 
(a)  In  General, 

Requirements  as  to  Jurisdictional  Amount, 

see  supra,  625. 
Jurisdiction   of   Circuit   Court  of   Appeals, 

see  supra,  767. 
Necessity   of   Showing  Jurisdictional   Facts 

in   Record,   see   infra,   3196-3200. 
Considering  Questions  of  Jurisdiction  before 

other  Matters,  see  infra,  3994-4012. 
Review  of  Quest  ion  as  to  Jurisdiction,  see 

infra,  4229-4238. 
See  also  supra,  763,  810,  811;  infra,  5305. 

879.  An  error  committed  in  the  exercise 
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of  the  jurisdiction  of  the  circuit  court  can 
be  remedied  only  by  an  appeal  to  the  circuit 
court  of  appeals.  Smith  v.  McKay,  161  U. 
S.  355,  16  Sup.  Ct.  Rep.  490.  40:  731 

died  In  Sbepard  y.  Adams,  168  U.  S.  622.  42 

L.  ed.  603,  18  Sup.  Ct.  Rep.  214 — First  Nat. 

Bank  t.  K\uk.  186  U.  S.  204,  46  l:  ed.  1127, 

22  Si>p.  Ct.  Rep.  899. 

880.  The  dismissal  of  an  action  by  a 
United  States  circuit  court  for  want  of  ju- 
risdiction was  reviewed  by  the  Supreme 
Court.  Lehip^h  Min.  &  Mfg.  Co.  v.  Kelly, 
160   U.   S.   327,    16    Sup.    Ct.   Rep.   307, 

40:444 
Cited  In  Wetmore  v.   Rymer.  169   U.   S.   118, 
42  L.  cd.  GS3,  18  Sup.  Ct  Rep.  293. 

881.  The  Supreme  Court  of  the  United 
States  has  appellate  jurisdiction  to  deter- 
mine whether  the  circuit  court  had  original 
jurisdiction.  Whittemore  v.  Amoskeag  Nat. 
Bank,  134  U.  S.  527,  10  Sup.  Ct.  Rep.  592, 

33:  1002 
Cited  in  Nashua  &  L.  R.   Corp.  y.  Boston  & 
L.   R.    Corp.   2   C.  C.  A.   544,   5  U.   8.   App. 
97,  51  Fed.  931. 

882.  An  appeal  or  writ  of  error  lies  di- 
rectly to  the  Supreme  Court  »  any  case  in 
which  the  jurisdiction  of  the  circuit  court 
is  in  issue,  in  which  case  the  question  of 
jurisdiction  only  is  certified  and  decided. 
Press  Pub.  Co.  v.  Monroe,  164  U.  S.  105, 
17  Sup.  Ct.  Rep.  40,  41 :  367 
Cited   In    Storti   v.   Massachnsetts,    183   U.    S. 

143,  46  L.  ed.  124,  22  Sup.  Ct.  Rep.  72. 

883.  A  final  decision  of  the  circuit  court 
against  its  own  jurisdiction  should  be  taken 
by  appeal  or  writ  of  error  directly  to  the 
Supreme  Court  of  the  United  States.  Unit- 
ed States  V.  Jahn,  155  U.  S.  109,  15  Sup. 
Ct.  Rep.  39,  39:  87 
Cited  In  Coe  Brass  Mfg.  Co.  t.  Sarllk,  35  C. 

C.  A.  391,  93  Fed.  519 — Dawson  v.  Colum- 
bia Ave.  Say.  Fund,  S.  D.  Title  &  T.  Co.  42 
C.  C.  A.  266,  102  Fed.  209— Dudley  v.  Lake 
County,  43  C.  C.  A.  184,  103  Fed.  209 — L. 

B.  Waterman   Co.  ▼.   Parker  Pen  Co.  46  C. 

C.  A.  206,  107  Fed.  145 — Excelsior  Wooden 
Pipe  Co.  V.  Pacifls  Bridge  Co.  48  C.  C.  A. 
350,    109    Fed.    498 — Chamberlln    v.    Peoria, 

D.  &  E.  R.  Co.  55  C.  C.  A.  55,  118  Fed.  33. 

884.  A  decision  by  a  circuit  court  on  the 
merits  after  sustaining  its  own  jurisdiction 
can  be  appealed  only  to  the  circuit  court  of 
appeals,  which,  if  the  question  of  the  cir- 
cuit court's  jurisdiction  arises,  may  certify 
it.  United  States  v.  Jahn,  155  U.  S.  109, 
15  Sup.  Ct.  Rep.  39,  39:  87 
Cited  in  Re  Tampa  Subnrban  R.  Co.  168  U.  S. 

588.  42  L.  ed.  590,  18  Sup.  Ct.  Rep.  177 — 
Cincinnati,  H.  &  D.  R.  Co.  v.  Thiebaud.  177 
V.  S.  620,  44  L.  ed.  913,  20  Sup.  Ct.  Rep. 
822. 

885.  Under  the  act  of  Congress  of  March 
3,  1891,  in  any  case  in  which  the  jurisdic- 
tion of  the  circuit  court  depends  entirely  on 
the  citizenship  of  the  parties,  and  in  which 
the  jurisdiction  of  that  court  is  not  in  issue, 
the  appeal  given  from  its  judgments  and  de- 
crees lies  to  the  circuit  court  of  appeals  only, 
and  the  judgments  of  the  latter  court  are 
final,  unless  that  court  certifies  questions  or 
propositions  of  law,  or  the  Supreme  Court, 


by  certiorari  or  otherwise,  orders  the  whole 
case  to  be  sent  up  for  its  review  and  de- 
termination. American  Constr.  Co.  v.  Jack- 
sonville, T.  &  K.  W.  R.  Co.  148  U.  S.  372^ 
13  Sup.  Ct.  Rep.  758,  37:  486 

McLish  v.  Roff,  141  U.  S.  661,  12  Sup.  Ct. 
Rep.  118,  35:  89S^ 

Cited  in  Colorado  Central  Consol.  MIn.  Co.  ▼. 
Turck,  150  U.  S.  141,  87  L.  ed.  1031,  14- 
Sup.  Ct.  Rep.  35 — United  States  v.  Ameri- 
can Bell  Teleph.  Co.  159  U.  S.  551,  40  L.  ed. 
256,  16  Sup.  Ct.  Rep.  69 — United  States  v. 
Rider.  163  U.  S.  138,  41  L.  ed.  104,  16  Sup. 
Ct.  Rep.  083— Re  Chetwood,  165  U.  8.  462, 
41  L.  ed.  788,  17  Sup.  Ct  Rep.  385 — The 
Three  Friends  (United  States  v.  The  Three 
Friends)  166  U.  S.  49,  41  L.  ed.  914,  17 
Sf?p.  Ct.  Rep.  495 — The  Conqueror,  166  U. 
S.  113,  41  L.  ed.  939,  17  Sop.  Ct.  Rep.  610 — 
Forsyth  v.  Hammond,  166  U.  S.  511,  41  L. 
ed.  1097,  17  Sup.  Ct.  Rep.  665— Re  Tampai 
Suburban  R.  Co.  168  U.  S.  587,  42  L.  ed. 
590,  18  Sup.  Ct.  Rep.  177— Reaves  v.  Oliver, 
168  U.  S.  704,  42  L.  ed.  1212,  18  Sup.  Ct. 
Rep.  945 — The  Paquete  Ilabana,  175  U.  S. 
681,  44  L.  ed.  322,  20  Sup.  Ct.  Rep.  290 — 
Motes  V.  United  States,  178  U.  S.  466,  44  I., 
ed.  1153,  20  Sup.  Ct.  Rep.  993 — Gore  v. 
United  States,  199  U.  S.  604,  50  L.  ed.  329, 
26  Sup.  Ct.  Rep.  751 — Pioneer  Fuel  C<t  v. 
McBrier,  28  C.  C.  A.  468,  56  U.  S.  App.  181. 
84  Fed.  497— Nashville,  C.  it  St.  L.  R.  Co. 
V.  Taylor.  86  Fed.  171 — ^Travis  County  v. 
King  Iron  Bridge  &  Mfg.  Co.  84  C.  C.  A. 
623,  92  Fed.  693— Slater  v.  Willige,  16  App. 
D.   C.  369. 

886.  A  direct  appeal  from  a  circuit  court 
to  the  Supreme  Court  of  the  United  States, 
on  the  ground  that  the  jurisdiction  of  the 
circuit  court  is  in  issue,  may  be  sustainefi 
when  the  final  decree  dismissing  a  bill  and 
the  order  allowing  the  appeal  therefrom,  as 
w^ell  as  the  distinct  and  contemporaneou.s 
certificate  by  the  court,  show  that  the  only- 
question  on  which  the  decree  is  based  is  that, 
of  jurisdiction.  Huntington  v.  Laidley,  176 
U.  S.  668.  20  Sup.  Ct.  Rep.  526,  44:  630 
Cited  in  Bardes  v.  First  Nat.  Bank,  178  U.  8. 

526,  44  L.  ed.  1177,  20  Sup.  Ct.  Rep.  1000 — 
Arkansas  v.  Schllerhols,  179  U.  S.  600.  45- 
L.  ed.  337.  21  Sup.  Ct.  Rep.  229— Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.  185 
U.  S.  285.  46  L.  ed.  913,  22  Sup.  Ct.  Rep. 
681— Courtney  v.  Pradt.  196  U.  S.  01.  49- 
L.  ed.  399,  25  Sup.  Ct.  Rep.  208 — Pethtel  v. 
McCullough,  49  W.  Va.  527,  39  S.  E.  190. 

887.  A  motion  to  dismiss  an  appeal  from 
a  circuit  court  to  the  Supreme  Court  of  the 
United    States    on    the    ground    that    the- 
amount  involved  was  not  sufficient  to  give 
jurisdiction  of  the  appeal,  which  was  taken 
under  the  act  of  Congress  of  Feb.  25,  1889, 
must  be  denied   where  the   record   fails  to- 
show  jurisdiction  in  the  circuit  court,  as  the 
question  of  the  jurisdiction  of  that  court 
is    necessarily    involved,    and    will    support- 
jurisdiction  of  the  appeal  although  it  was- 
not  raised  below.     Mattingly  v.  Northwest- 
ern Virginia  R.  Co.  158  U.  S.  53,  15  Sup. 
Ct.  Rep.  725,  39:  894^ 

(h)  Right  to  Chooge  between  Supreime- 
Court  and  Circuit  Court  of  Appeals. 

888.  In  cases  in  which  the  jurisdiction  of 
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the  circuit  court  depends  on  a  question  aris- 
ing under  the  Constitution,  laws,  or  treaties 
of  the  United  States  being  involved,  an  ap- 
peal or  writ  of  error  lies  to  the  Supreme 
Court  or  the  circuit  court  of  appeals.  Press 
Pub.  Co.  V.  Monroe,  164  U.  S.  105,  17  Sup. 

Ct  Rep.  40,  41 :  367 

Cited  In  Owensboro  v.  Owensboro  Waterworks 
Co.  53  C.  C.  A.  150,  115  Fed.  322. 

889.  Where  the  jurisdiction  of  a  United 
States  district  court  is  in  issue  before  that 
court,  an  appeal  may  be  taken  directly  to 
the  Supreme  Court  under  §  5  of  the  act  of 
March  3,  1891,  chap.  517  (26  SUt.  at  L. 
327) ;  if  the  jurisdiction  is  not  in  issue,  the 
whole  case  may  be  appealed  to  the  circuit 
€ourt  of  appeals,  under  §  6.  Morrison  v. 
District  Court  (Re  Morrison)  147  U.  S. 
14.  13  Sup.  Ct  Rep.  246,  37:  60 
Cited  Id  Re  N«w  York  &  P.  R.  S.  S.  Co.   155 

U.  S.  531.  39  L.  ed.  249,  15  Sup.  Ct  Rep. 
183. 

890.  The  act  of  March  3,  1891,  gives  to  a 
party  to  a  suit  in  a  circuit  court,  where  the 
question  of  the  jurisdiction  of  t4ie  court  over 
the  parties  or  subject-matter  is  raised  and 
put  in  issue  upon  the  record  in  the  proper 
time  and  way,  the  right  to  a  review  by  the 
Supreme  Court,  after  judgment  or  decree 
against  him,  of  the  decision  upon  that  ques- 
tion only,  or  by  the  circuit  court  of  appeals 
on  the  whole  case.  Maynard  v.  Hecht,  151 
t.  S.  324.  14  Sup.  Ct.  Rep.  353,  38:  179 
Cited  In  Green  t.  Mills,  30  L.R.A.  93,  16  C.  C. 

A.  521,  25  U.  8.  App.  383,  69  Fed.  857— 
Holt  Y.  IndUna  Mfg.  Co.  25  C.  C.  A.  304, 
46  U.  8.  App.  717,  80  Fed.  3 — Watklns  v. 
King,  55  C.  C.  A.  297,  118  Fed.  531. 

891.  The  question  of  the  jurisdiction  of  a 
district  court,  in  the  event  of  a  decree 
against  the  party  disputing  it,  may  be  ap- 
pealed directly  to  the  Supreme  Court ;  or,  an 
^Dpeal  may  be  taken  to  the  circuit  court  of 
appeals  upon  the  whole  case,  and  that  court 
ma?  certify  the  question  to  the  Supreme 
Court  for  decision.  Re  New  York  &  P.  R. 
S.  S.  Co.  155  U.  S.  523,  15  Sup.  Ct.  Rep. 
1?3.  39:  246 
(iifd  in  Holt  T.  Indiana  Mfg.  Co.  25  C.  C.  A. 

?^>4.  46  U.  a  App.  717,  80  Fed.  3. 

892.  The  party  against  whom  a  final  judg- 
ment is  rendered  must  elect  whether  he  will 
take  bis  writ  of  error  or  appeal  to  the  Su- 
preme Court  of  the  United  States  upon  the 
question  of  jurisdiction  alone,  under  the  act 
of  Congress  of  March  3,  1891,  §  5,  or  to  the 
circuit  court  of  appeals  upon  the  whole  case. 
H  the  latter,  then  the  circuit  court  of  ap- 
peals may,  if  it  deem  proper,  certify  the 
question  of  jurisdiction  to  the  Supreme 
Court  McLish  v.  Roff,  141  U.  S.  661,  12 
Sup.  Ct.  Rep.  118,  35:893 
American    Constr.    Co.    v.    Jacksonville,    T. 

A  K.  W.  R.  Co.  148  U.  S.  372,  13  Sup. 
Ct.  Rep.  758,  37:  486 

Cited  in  Scbonli  v.  MoUne  M.  &  S.  Co.  147  U. 
S.  503,  37  L.  ed.  258.  13  Sup.  Ct.  Rep.  416— 
Majnard  r.  Hecht,  151  U.  S.  326,  38  L.  ed. 
180.  14  Sup.  Ct  Rep.  363 — United  States  v. 
Jahn,  155  U.  S.  114,  39  L.  ed.  90.  15  Sup.  Ct. 
B«p.  39~aobin8on    v.    Caldwell.    165    U.    8. 


361,  41  L.  ed.  746,  17  Sup.  Ct.  Rep.  343— 
Hurlbut  Land  &  Cattle  Co.  v.  Truscott,  105 
U.  S.  719,  41  L.  ed.  1185,  17  Sup.  Ct.  Rep. 
994— Klrwan  v.  Murphy,  170  U.  S.  209,  42 
L.  ed.  1010,  18  Sup.  Ct.  Rep.  592 — Columbus 
Constr.  Co.  v.  Crane  Co.  174  U.  S.  601,  43 
L.  ed.  1102,  19  Sup.  Ct.  Rep.  721 — Bardes 
v.  First  Nat.  Banlc.  175  U.  S.  528.  44  L.  ed. 
261,  20  Sup.  Ct.  Rep.  196 — Bowker  v.  Unit- 
ed Spates,  186  U.  S.  138.  46  L.  ed.  1092,  22 
Sup.  Ct.  Rep.  802 — Barling  v.  Bank  of  Brit- 
ish North  America,  1  C  C.  A.  513,  7  U.  S. 
App.  194,  50  Fed.  263— United  States  ▼. 
Fowkes,  3  C,  C.  A.  395.  3  U.  S.  App.  247, 
53  Fed.  14 — Crabtree  v.  Madden,  4  C.  C.  A. 
409,  12  U.  S.  App.  159,  54  Fed.  427— Chica- 
go, M.  &  St  P.  R.  Co.  V.  Evans,  7  C.  C.  A. 
291,  19  U.  S.  App.  233,  58  Fed.  434— 
Davis  it  R.  Bldg.  &  Mfg.  Co.  v.  Barber.  9 
C.  C.  A.  80,  18  U.  S.  App.  476,  60  Fed. 
466 — American  Sugar  Rcf.  Co.  v.  Johnson. 
9  C.  C.  A.  115,  13  U.  S.  App.  681.  60  Fed. 
508 — Baltimore  &  O.  R.  Co.  v.  Meyers,  10 
C.  C.  A.  489,  18  U.  S.  App.  569,  62  Fed. 
371 — Patten  v.  Cilley,  62  Fed.  497— Green 
V.  Mills,  30  L.R.A.  93,  16  C.  C.  A.  521,  25 
U.  S.  App.  383,  69  Fed.  856 — Rust  v. 
United  Waterworks  Co.  17  C.  C.  A.  19,  36 
U.  S.  App.  167,  70  Fed.  132— The  Alliance. 
17  C.  C.  A.  126,  44  U.  S.  App.  52,  70  Fed. 
274 — Barr  v.  New  Brunswick,  19  C.  C.  A. 
72,  39  U.  S.  App.  187,  72  Fed.  689— Beck 
&  P.  Lithographing  Co.  v.  Wacker  &  B. 
Brewing  &  Malting  Co.  22  C.  C.  A.  13,  46 
U.  S.  App.  486,  76  Fed.  13— Pullman's  Pal- 
ace-Car Co.  V.  Central  Transp.  Co.  22  C.  C. 
A.  247.  89  U.  S.  App.  307,  76  Fed.  403— 
I^ake  Street  Kiev.  Co.  v.  Farmers*  Loan  & 
T.  Co.  23  C.  C.  A.  452,  46  U.  S.  App.  630, 
77  Fed.  773— Lake  Nat.  Bank  v.  Wolfebor- 
ough  Sav.  Bank,  24  C.  C.  A.  197,  33  U.  S. 
App.  734,  78  Fed.  518 — MacLeod  v.  Graven, 
24  C.  C.  A.  451,  47  U.  S.  App.  573.  79  Fed. 
85 — Holt  V.  Indiana  Mfg.  Co.  25  C.  C.  A. 
304,  46  U.  S.  App.  717,  80  Fed.  3 — Carson 
V.  Combe,  29  C.  C.  A.  668.  52  D.  S.  App. 
622,  86  Fed.  211— The  Annie  Faxon,  31  C. 
C.  A.  328,  59  U.  S.  App.  421,  87  Fed.  963— 
Credits  Commutation  Co.  v.  United  States, 
34  C.  C.  A.  15,  62  U.  S.  App.  728,  91  Fed. 
574 — The  Presto,  35  C.  C  A.  395,  93  Fed. 
523 — Re  Jacobs,  39  C.  C.  A.  651,  99  Fed. 
542 — Reliable  Incubator  it  Brooder  Co.  v. 
Stahl,  44  C.  C.  A.  661,  105  Fed.  667— Ex- 
celsior Wooden-Pipe  Co.  v.  Pacific  Bridge 
Co.  48  C.  C.  A.  350,  109  Fed.  497— Watklns 
V.  King.  55  C.  C.  A.  297,  118  Fed.  531— 
Commercial  Nat.  Bank  v.  Consumers'  Brew- 
ing Co.  16  App.  D.  C.  195. 

893,  894.  After  judgment  for  the  plaintiff 
on  the  merits  in  the  circuit  court,  which  de- 
cided in  favor  of  its  own  jurisdiction,  de- 
fendant can  elect  to  take  the  case  directly 
to  the  Supreme  Court  of  the  United  States 
on  the  question  of  jurisdiction  alone,  or 
take  the  whole  case  to  the  circuit  court  of 
apeals  from  which  the  question  of  juris- 
diction may  be  certified.  United  States  v. 
Jahn,  155  U.  S.  109,  15  Sup.  Ct.  Rep.  39, 

39:87 
died  in  Cooper  v.  Newell,  155  U.  S.  531,  39 
L.  ed.  249.  15  Sup.  Ct.  Rep.  355 — Re  Le- 
high Min.  &  Mfg.  Co.  156  U.  S.  327,  39  L. 
ed.  440,  15  Sup.  Ct.  Rep.  375 — Robinson  v. 
Caldwell.  165  U.  S.  361,  41  L.  ed.  746,  17 
Sup.  Ct.  Rep.  343 — Carter  v.  Roberta,  177 
U.  S.  500,  44  L.  ed.  863,  20  Sup.  Ct.  Rep. 
713 — New  Orleans  v.  Emshelmer,  181  U.  S. 
154,  45  L.  ed.  794,  21  Sup.  Ct.  Rep.  584 — 


270 


APPEAL  AND  ERROR,  m.  d,  3,  g,    (2),   (c). 


Green  ▼.  Mills,  80  L.R.A.  03,  16  C.  C.  A.  522, 
26  n.  S.  App.  883,  69  Fed.  857 — Lake  Street 
Elev.  B.  Co.  ▼.  Farmers*  Loan  &  T.  Co.  23 
C.  C.  A.  452,  46  U.  S.  App.  630.  77  Fed. 
778 — Lake  Nat.  Bank  v.  Wolfeborougb  Sav. 
Bank,  24  C.  C.  A.  107,  83  U.  S.  App.  784, 
78  Fed.  518— Holt  ▼.  Indiana  Mfg.  Co.  25 
CCA.  304,  46  U.  S.  App.  717,  80  Fed.  8 — 
United  States  Freehold  Land  &  Emigration 
Co.  Y.  Gallegos,  32  C  C.  A.  472,  61  U.  S. 
App.  18,  80  Fed.  771 — Texas  Consol.  Com- 
press &  Mfg.  Asso.  T.  Storrow,  92  Fed.  10 — 
Reed  v.  Stanley,  38  C.  C.  A.  884,  07  Fed. 
524 — Evans-Snider-Buel  Co.  v.  McCaskill, 
41  C  C.  A.  579,  101  Fed.  660— Reliable  In- 
cubator &  Brooder  Co.  v.  Statal,  44  C.  C  A. 
661,  105  Fed.  667 — United  States  v.  Lee 
Yen  Tai,  61  C  C.  A.  301,  113  Fed.  467— 
Watkins  t.  King,  55  C.  C.  A.  297,  118  Fed. 
531. 

(o)  What  Presents  Question  as  to  Ju- 

Ti&diction. 

895.  A  decision  by  a  Federal  circuit  court, 
that  the  remedy  is  at  law,  and  not  in  equity, 
is  not  such  a  decision  against  the  jurisdic- 
tion of  the  court  as  can  be  reviewed  by  di- 
rect appeal  to  the  Supreme  Court.  Blythe 
V.  Hinckley,  173  U.  S.  501,  19  Sup.  Ct.  Rep. 
497,  43:  783 
Cited  In  Klttanlng  Coal  Co.  v.  Zabriskie,  176 

U.  S.  681,  44  L.  ed.  637,  20  Sop.  Ct.  Itep. 
1025 — Illinois  C  R.  Co.  v.  Adams,  180  U.  S. 
35,  45  L.  ed.  412,  21  Sup.  Ct.  Rep.  251— 
Mexican  C.  R.  Co.  v.  Eckman,  187  U.  S.  432, 
47  L.  ed.  247,  23  Sup.  Ct.  Rep.  211 — Giles 
▼.  Harris,  189  U.  S.  489,  47  L.  ed.  913,  23 
Sup.  Ct.  Rep.  639 — Louisville  Trust  Co.  t. 
Knott,  191  U.  8.  235,  48  L.  ed.  162,  24 
Sup.  Ct.  Rep.  119 — Board  of  Trade  v.  Ham- 
mond Elevator  Co.  198  U.  S.  433,  49  L.  ed. 
1116,  25  Sup.  Ct  Rep.  740 — St.  Louis  Cot- 
ton Compress  Co.  v.  American  Cotton  Co. 
60  C.  C.  A.  82,  125  Fed.  198. 

896.  A  direct  appeal  from  a  Federal  dis- 
trict court  to  the  Supreme  Court  cannot  be 
maintained  under  the  act  of  March  3,  1891 
(26  Stat,  at  L.  827,  chap.  517,  U.  S.  Comp. 
Stat.  1901,  p.  649),  §  5,  because  the  jurisdic- 
tion of  the  lower  court  was  questioned,  un- 
less it  was  the  jurisdiction  of  that  court  as 
a  court  of  the  United  States  that  was  in 
issue,  and  that  question  is  certified  to  the 
appellate  court.  Schweer  v.  Brown,  195  U. 
S.  171,  25  Sup.  Ct.  Rep.  15,  49:  144 
Cited  in  First  Nat.  Bank  ▼.  Chlcai^  Title  &  T. 

Co.  198  U.  8.  291,  49  L.  ed.  1055,  25  Sup. 
Ct.  Rep.  693. 

897.  The  jurisdiction  of  the  court  below, 
which  can  present  a  subject  for  an  appeal  to 
the  Supreme  Court  of  the  United  States  un- 
der the  act  of  March  3,  1891,  §  5,  must  be 
over  the  particular  case  in  which  the  ap- 
peal from  the  decree  therein  is  prosecuted, 
and  not  over  another  suit  previously  deter- 
mined in  the  same  court.  Carev  v.  Houston 
A  T.  C.  R.  Co.  150  U.  S.  170,  14  Sup.  Qt.  Rep. 
63,  37:  1041 
Cited   In    Van   Wafirenen   v.    Sewall,   100   U.    S. 

.•?73,  40  L.  cd.  461,  16  Sup.  Ct.  Rop.  370— 
Cnrey  v.  Houston  &  T.  C.  R.  Co.  161  U.  3. 
120.  40  L.  ed.  642,  16  Sup.  Ct.  Rep.  537 — 
Scott  V.  Donald,  165  U.  S.  74.  41  L.  ed. 
634,  17  Sup.  Ct.  Rep.  265— Blythe  Co.  v. 
Blythe,    172   U.   S.   644,  43   L.  ed.    1183,,  10 


I  Sup.  St.  Rep.  873 — Green  v.  Mills,  30  Lw 
I  R.A.  93,  16  C.  C.  A.  521,  25  U.  S.  App.  383^ 
69  Fed.  857— Holt  v.  Indiana  Mfg.  Co.  2& 
C.  C.  A.  304,  46  U.  S.  App.  717,  80  Fed^ 
4 — StaflTords  v.  King,  32  C.  C.  A.  540,  61 
U.  S.  App.  487,  00  Fed.  140 — RichardsoDi 
T.  Loree,  36  C.  C.  A.  304,  94  Fed.  378. 

898.  A  case  cannot  be  brought  up  to  the- 
Supreme  Court  of  the  United  States  bjr 
direct  appeal  from  a  Federal  circuit  court,, 
under  the  act  of  March  3,  1891  (26  Stat,  at 
L.  827,  chap.  617,  U.  S.  Comp.  Stat.  1901^ 
p.  488),  §  5,  as  one  in  which  the  jurisdiction 
of  the  court  is  in  issue,  where  the  juris- 
diction challenged  is  not  that  of  the  court 
rendering  the  decree  from  which  the  appeal- 
is  taken,  but  is  that  of  the  court  which  ren- 
dered a  former  decree,  which  is  set  up  iii> 
the  bill  as  the  basis  of  the  title  m  suit.  Em- 
pire State-Idaho  Min.  &  Developing  Co.  v» 
Hanley,  205  U.  S.  225,  27  Sup.  Ct.  Rep.  476^ 

51:77^ 

899.  No  question  of  jurisdiction  over  a 
foreclosure  sale  or  the  rendition  of  a  decree 
therein  can  be  availed  of  in  a  subsequent 
suit  to  annul  the  decree  for  fraud,  as  a* 
question  of  jurisdiction  which  can  be  cer- 
tified for  the  purpose  of  a  direct  appeal 
from  the  circuit  court  to  the  Supreme 
Court  of  the  United  States.  Carey  v.  Hous- 
ton &  T.  C.  R.  Co.  161  U.  8.  115,  16  Sup. 
Ct.  Rep.  537,  40:  63a 

900.  A  plea  which  seeks  to  defeat  recovery 
altogether  by  alleging  that  the  claim  could 
be  forced  only  by  intervention  in  another 
district  before  a  certain  date,  which  is^ 
already  past,  is  a  plea  in  bar,  and  does  not 
present  a  question  of  jurisdiction  for  re- 
view in  the  Supreme  Court  of  the  United* 
States  under  the  act  of  Congress  of  Feb. 
25,  1889,  ch»p.  236.  Texas  &  P.  R.  Co.  t^ 
Saunders,  151  U.  S.  105,  14  Sup.  Ct.  Rep. 
257,  38:  90 
Texas  &  P.  R.  Co.  v.  Horn,  151  U.  S.  110,. 

14  Sup.  Ct  Rep.  259,  38:  91* 

901.  A  suit  in  which  the  jurisdiction  of  & 
United  States  circuit  court  was  only  ques- 
tioned under  the  established  rules  of  prac- 
tice as  to  bringing  in  parties  to  ancillary^ 
or  pro  interesse  auo  proceedings,  and  those 
governing  courts  of  concurrent  jurisdictioi^ 
as  between  themselves,  does  not  involve  a 
question  of  jurisdiction  which,  under  the 
act  of  March  3,  1891  (26  Stat,  at  L.  827» 
chap.  517,  U.  S.  Comp.  Stat.  1901,  p.  549), 
§  5,  may  be  certified  directly  to  the  Federat 
Supreme  Court.  Bache  v.  Hunt,  193  U.  S. 
523,  24  Sup.  Ct.  Rep.  547,  48:  774 
Cited  in   Courtney  v.  Pradt,  196  U.  S.  91.  40- 

L.  ed.  399,  25  Sup.  Ct.  Rep.  208 — Reming- 
ton V.  Central  P.  R.  Co.  108  U.  S.  09.  49 
L.  ed.  963,  25  Sup.  Ct.  Rep.  577 — Board  or 
Trade  v.  Hammond  Elevator  Co.  198  U.  S. 
433.  49  L.  ed.  1116,  25  Sup.  Ct.  Rep.  740 — 
Fowler  v.  Osgood,  205  U.  S.  535,  51  L, 
ed.  019,  27  Sup.  Ct.  Rep.  789— Crawford: 
V.  McCarthy,  78  C.  C.  A.  858,  148  Fed.  200. 

902.  The  question  whether  a  Federal  cir- 
cuit court,  under  the   principles  of  equity 
and    comity    governing    all    courts    having: 
concurrent  jurisdictioni  over-  the  same  aub^ 
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jectmatter,  has  authority  to  administer  a 
tnist  estate  after  a  suit  with  reference 
thereto  has  been  begun  in  a  state  court, 
does  not  involve  the  jurisdiction  of  the 
circuit  court  as  a  Federal  tribunal,  which 
alone,  under  the  act  of  March  3,  1891, 
chap.  517,  §  5  (26  Stat,  at  L.  827,  U.  S. 
Comp.  Stat.  1901,  p.  549),  can  furnish 
ground  for  a  direct  appeal  to  the  Federal 
Supreme  Ck>urt  as  a  case  in  which  ''the 
jurisdiction  of  the  court  is  in  issue."  Louis- 
ville Trust  Co.  V.  Knott,  191  U.  S.  225,  24 
Sup.  Ct.  Rep.   119,  48:  159 

Cited  In  Tom  Hong  v.  United  States,  193  U. 
S.  523.  48  L.  ed.  774,  24  Sup.  Ct  Rep.  617 — 
Courtney  v.  Pradt,  196  U.  S.  91,  40  L.  ed. 
399,  25  Sup.  Ct.  Rep.  208 — Remington  v. 
Central  P.  R.  Co.  198  U.  S.  99,  49  L.  ed. 
963.  25  Sap.  Ct.  Rep.  577— Board  of  Trade 
V.  Hammond  Elevator  Co.  198  U.  S.  433, 
49  L.  ed.  1116.  25  Sup.  Ct.  Rep.  740— Shoe- 
smitb  V.  Meyer  Boot  &  Shoe  Mfg.  Co.  198 
U.  S.  582.  49  L.  ed.  1172,  25  Sup.  Ct.  Rep. 
804— Fowler  v.  Osgood,  205  U.  S.  535,  51 
L.  ed.  919,  27  Sup.  Ct.  Rep.  789 — Crawford 
T.  McCarthy.  78  C.  C.  A.  358,  148  Fed.  200. 

Diversity  of  citizenship. 

Appeal  from  Judgment  of  Circuit  Court 
of   Appeals,   see   supra,   III.   d,   2, 

Amending  Record  to  Show,  see  infra, 
3261. 

903.  Where  the  jurisdiction  of  the  circuit 
eourt  was  invoked  solely  on  the  ground  of 
dWerse  citizenship,  the  case  should  have  been 
taken  to  the  circuit  court  of  appeals.  Mex- 
ican C.  R.  Co.  v.  Eckman,  187  U.  S.  429, 
23  Sup.  a.  Rep.  211,  47:  245 
Cited  In  Redfield  v.  Baltimore  &  O.  R.  Co.  124 

Fed.  930 — St.  Louis  Cotton  Compress  Co.  v. 
American  Cotton  Co.  60  C.  C.  A.  82,  125 
Fed.  198. 

904.  The  dismissal  by  a  Federal  circuit 
court  of  a  suit  against  a  foreign  executor 
for  the  want  of  jurisdiction  in  the  state 
rourt.  from  which  it  had  been  removed  for 
diversity  of  citizenship,  does  not  present  a 
question  of  the  jurisdiction  of  the  circuit 
court  as  a  Federal  court,  which  will  au- 
thorize a  direct  appeal  under  the  act  of 
March  3,  1891  (26  Stat,  at  L.  827,  chap. 
517,  U.  S.  Comp.  SUt.  1901,  p.  549),  §  5, 
to  the  Federal  Supreme  Court.  Courtney 
T.  Pradt,  196  U.  S.  89,  25  Sup.  a.  Rep.  208, 

49:  398 
Cited  In  Remington  v.  Central  P.  R.  Co.  198 
U.  S.  99,  49  L.  ed.  963,  25  Sup.  Ct.  Uep. 
577— Board  of  Trade  v.  Hammond  Elevator 
Co.  108  U.  S.  433,  49  L.  ed.  1116,  25  Sup. 
Ct.  Rep.  740 — Crawford  v.  McCarthy,  78 
C.  C.  A.  358,  148  Fed.  200— Mathews  Slate 
Co.  T.  Mathews,  148  Fed.  405. 

905.  The  objection  that  an  attachment 
wit  in  aid  of  an  action  at  law  was  not  cog- 
niiable  in  a  Federal  circuit  court,  to  which 
it  had  been  removed  from  the  state  court 
for  diversity  of  citizenship,  because  tlie 
proceeding  was  equitable  in  form,  is  not 
open  to  consideration  by  a  direct  appeal  to 
the  Federal  Supreme  Court,  which  is  sought 
to  be  maintained  under  the  act  of  March  3, 
1891  (26  Stat,  at  L.  827,  chap.  517,  U.  S. 


Comp.  Stat.  1901,  p.  549),  §  5,  as  a  case  iik 
which  the  jurisdiction  of  the  circuit  court 
was  in  issue.  Courtney  v.  Pradt,  196  U.  S. 
89,  25  Sup.  a.  Rep.  208,  49:  398. 

906.  The  question  of  the  jurisdiction  ioi 
equity  of  a  circuit  court  of  the  United*. 
States,  based  on  the  alleged  existence  of  a* 
complete  remedy  at  law,  when  the  jurisdic- 
tion of  a  Federal  court  clearly  exists  by 
reason  of  diverse  citizenship  of  the  parties,, 
does  not  constitute  a  question  of  jurisdic- 
tion in  the  circuit  court  which  can  be  cer- 
tified to  the  Supreme  Court  of  the  United^ 
States  under  the  judiciary  act  of  March  3,. 
1891,  §  5.  Smith  v.  McKay,  161  U.  S.  355,. 
16  Sup.  Ct.  Rep.  490,  40:  731 
Cited   In   Black   v.    Black,   163   U.   S.   678,   41' 

L.   ed.   318,    16   Sup.   Ct.   Rep.   1199 — ^Tucker 
V.   McKay,   164   U.   S.    701,    41    L.   ed.   1180, 
17  Sup.  Ct.  Rep.  1001 — Murphy  v.  Colorado. 
Paving  Co.   166  U.   S.   719,  41   L.   ed.   1188, 
17    Sup.    Ct.    Rep.    997— The    Resolute,    168- 
U.  S.  442.  42  L.  ed.  536,   18  Sup.  Ct.  Rep. 
112 — Building   &   Loan    A880.    v.    Price,    169- 
U.   S.  46,   42  L.  ed.  655,   18   Sup.   Ct.   Rep. 
251 — Powers  v.  Chesapeake  &  O.  R.  Co.  169 
TJ.   S.   96,   42   L.  ed.  674,    18   Sup.    Ct.   Rep. 
264 — Blythe   Co.   v.   Blythe.    172   U.    S.   644, 
43  Tj.  ed.  1183.  19  Sup.  Ct.  Rep.  873--BIythe 
v.   Hinckley,  178  U.   S.   607,  43  L.  ed.   785, 
19  Sup.  Ct.  Rep.  497 — Illinois  C.  R.  Co.  v. 
Adams,  180  U.  S.  35,  45  L.  ed.  412,  21  Sup.. 
Ct,    Rep.    261 — New    Orleans   v.    Emshelmer,. 
181   U.   S.   154,  45  L.  ed.  794,  21   Sup.  Ct.. 
Rep.  684. 

Cause  removed  from  State  court. 

See  also  supra,  904;  infra,  911. 

907.  The  denial  of  a  motion  to  remand  a. 
cause  which  has  been  removed  from  the 
state  court  to  a  Federal  circuit  court  does 
not  so  present  the  question  of  that  court's 
jurisdiction  as  to  sustain  a  direct  appeal 
to  the  Federal  Supreme  Court  under  the- 
act  of  March  3,  1891  (26  Stat,  at  L.  827, 
chap.  517,  U.  S.  Comp.  Stat.  1901,  p.  549), 
§  5,  where  such  motion  did  not,  in  terms,, 
put  in  issue  the  power  of  the  circuit  court 
as  a  court  of  the  United  States  to  hear 
and  determine  the  cause.  Courtney  t. 
Pradt,  196  U.  S.  89,  25  Sup.  Ct.  Rep.  208, 

49:  398- 

Sufficiency  of  service. 

908.  A  question  whether  or  not  jurisdic- 
tion has  been  acquired  by  a  proper  8?rvice 
of  process  is  one  which  involves  the  juris- 
diction of  the  court,  within  the  meaning  of 
the  act  of  Congress  of  March  3,  1891,  §  5, 
providing  for  an  appeal  from  the  district 
court  directly  to  the  Supreme  Court  of  the 
United  States  when  the  jurisdiction  of  the 
former  court  is  involved.  Shepard  v.  Ad- 
ams, 168  U.  S.  618,  18  Sup.  a.  Rep.  214, 

42:  602 
Cited  In  Atlas  Glass  Co.  v.  Ball  Bros.  Glass. 
Mfg.  Co.  34  C.  C.  A.  683,  93  Fed.  987— 
L.  E.  Waterman  Co.  v.  Parker  Pen  Co.  46. 
C.  C.  A.  205,  107  Fed.  143--IIays  v.  Rlch- 
ardBon,  57  C.  C.  A.  600.  121  Fed.  538— St. 
Louis  Cotton  Compress  Co.  v.  American  Cot- 
ton Co.  60  C.  C.  A.  84,  125  Fed.  200. 

903.  The  question  of  the  validity  of  the 
service  of  process  of  a  Federal  circuit  court. 
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on  certain  persona  as  the  agents  of  a  for- 
eign corporation  involves  the  jurisdiction 
of  that  court  so  as  to  sustain  a  direct  ap- 
peal to  the  Supreme  Court  of  the  United 
States  under  the  act  of  March  3,  1891  (26 
Stat,  at  L.  827,  chap.  517,  U.  S.  Comp.  Stat. 
1901,  p.  549),  §  5,  from  a  decree  dismiss- 
ing the  bill  for  lack  of  valid  service.  Board 
of  Trade  v.  Hammond  Elevator  Co.  198 
U.  S.  424,  25  Sup.  Ct.  Rep.  740,  49:  1111 
Cited  in  Kendall  v.  American  Automatic  Loom 
,     Co.   198  V.  S.  482,  49  L.  ed.   1135,   25   Sup. 

Ct.  Rep.  768 — York  County  Sav.  Bank  v. 
•     Abbot,  139  Fed.  990 — Crawford  ▼.  McCarthy, 

78  C.  C.  A.  358,  148  Fed.  200. 

910.  The  question  of  the  validity  of  the 
service  of  a  subpoena  issued  by  a  Federal 
circuit  court  upon  the  resident  treasurer 
of  a  foreign  corporation  involves  the  juris- 
diction of  that  court  as  a  Federal  court  so 
as  to  sustain  a  direct  appeal  to  the  Su- 
preme Court  of  the  United  States  under 
the  act  of  March  3,  1891  (26  Stat,  at  L. 
827,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
p.  549),  §  5,  from  an  order  setting  aside 
the  service.  Kendall  v.  American  Automatic 
Loom  Co.  198  U.  S.  477,  25  Sup.  Ct.  Rep. 
768,  49:  1133 

911.  The  jurisdiction  of  the  court  below 
as  a  Federal  court  was  so  involved  as  to 
sustain  a  direct  review,  in  the  Supreme 
Court  of  the  United  States,  of  a  Federal 
circuit  court  judgment  dismissing  an  ac- 
tion which  had  been  removed  from  the  state 
court,  where  the  ground  of  the  judgment 
was  lack  of  a  valid  service  of  process  on 
the  defendant,  and  the  plaintiff  had  moved 
to  remand  the  cause.  Remington  v.  Cen- 
tral P.  R.  Co.  198  U.  S.  95,  25  Sup.  Ct.  Rep. 
577,  49:  959 
€ited  in  Board  of  Trade  v.  Hammond  Elevator 

Co.  198  V.  S.  435,  49  L.  ed.  1116,  25  Sup. 
Ct.  Rep.  740 — York  County  Sav.  Bank  v. 
Abbot,  139  Fed.  990. 

Bankraptcy  cases. 

Appellate  Jurisdiction  over  Decisions 
of  District  and  Circuit  Courts  Gen- 
erally, see  supra,  III.  d,  3,  d. 

Jurisdiction  of  Circuit  Court  of  Appeals, 
see  supra,  738. 

Appeal  from  Decision  of  Circuit  Court 
of  Appeals,  see  supra,  804,  805. 

912.  A  decision  of  a  court  of  bankruptcy 
upholding  its  jurisdiction  to  adjudicate  the 
-validity  of  an  alleged  equitable  lien  upon 
property  which  it  decided  to  be  an  asset  of 
the  estate  in  bankruptcy,  and  not  exempt 
property  of  the  bankrupt,  does  not  create 
a  question  of  jurisdiction  which  will  sus- 
tain a  direct  appeal  to  the  Federal  Supreme 
Court  under  the  act  of  March  3,  1891  (26 
Stat,  at  L.  827,  chap.  517,  U.  S.  Comp. 
Stat.  1901,  p.  549),  since,  by  the  express 
terms  of  the  bankruptcy  act  of  July  1,  1898 
(30  Stat,  at  L.  546,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3421),  §  2,  subd.  11,  jurisdic- 
tion is  conferred  upon  courts  of  bankruptcy 
to  determine  all  claims  of  bankrupts  to 
■their  exemptions.  Lucius  v.  Cawthon-Cole- 
rman  Co.  196  U.  S.  149,  25  Sup.  Ct.  Rep.  214, 

49 :  425 


913.  A  direct  appeal  to  the  Supreme 
Court  of  the  United  States  from  a  judgment 
of  a  district  court  dismissing  a  petition  in 
involuntary  bankruptcy,  entered  after  di- 
recting the  jury  to  find  that  the  alleged 
bankrupt  was  engaged  chiefly  in  farming, 
and  was  therefore  by  the  express  terms  of 
the  bankruptcy  act  not  subject  to  its  provi- 
sions, cannot  be  maintained  on  the  theory 
that  the  jurisdiction  of  the  district  court 
was  drawn  in  issue  within  the  meaning  of 
the  act  of  March  3,  1891,  §  5  (30  Stat,  at 
L.  544,  chap.  541,  U.  S.  Comp.  Stot.  1901, 
p.  3418), — especially  where  no  question  of 
jurisdiction  was  certified  by  the  district 
court,  as  required  by  that  section.  First 
Nat.  Bank  v.  Klug,  186  U.  S.  202,  22  Sup. 
Ct.  Rep.  899,  46:  1127 

Cited  In  Elliott  v.  Toeppner,  187  U.  8.  335, 
47  L.  ed.  203,  23  Sup.  Ct.  Rep.  133 — Holden 
V.   Stratton,    191   U.   8.    119.   48   L.   ed.    118. 

24  Sup.  Ct.  Rep.  45 — Lucius  v.  Cawtbon- 
Coleman  Co.   196   U.  8.   152,  49  L.   ed.  426, 

25  Sup.  Ct.  Rep.  214— First  Nat.  Bank  ▼. 
Chicago  Title  &  T.  Co.  198  U.  S.  288,  49 
L.  ed.  1054,  25  Sup.  Ct.  Rep.  693— Hutchin- 
son V.  Otis,  59  C.  C.  A.  96,  123  Fed.  16 — 
Burleigh  v.  Foreman,  60  C.  C.  A.  112,  125 
Fed.  220 — Columbia  Ironworks  v.  National 
Lead  Co.  64  L.R.A.  647,  62  C.  C.  A.  101, 
127  Fed.  101— Llddon  v.  Smith,  67  C.  C. 
A.  519.  135  Fed.  45— Dickas  v.  Barnes.  5 
L.R.A. (N.S.)  657,  72  C.  C.  A.  264,  140  Fed. 
852 — Morgan  v.  First  Nat.  Bank,  76  C.  C. 
A.   239,    145    Fed.   469. 

Contempt  cases. 

Jurisdiction   of   Circuit    Court    of    Ap- 
peals, see  supra,  739,  740. 
See  also  supra,  798. 

914.  A  judgment  of  the  district  court  of 
the  United  States  imposing  imprisonment 
for  contempt  cannot  be  reviewed  in  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error  to  that  court,  on  the  theory  that 
the  case  is  one  "in  which  the  jurisdiction 
of  the  court  is  in  issue"  within  the  meaning 
of  the  act  of  March  3,  1891,  §  5  (26  Stat, 
at  L.  827,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
p.  549),  where  jurisdiction  over  the  person 
and  subject-matter  was  not  challenged,  and 
the  question  asserted  in  the  certificate  of 
the  lower  court  was  whether  it  had  juris- 
diction to  try  and  punish  the  defendant  for 
contempt  upon  the  facts  and  for  the  causes 
stated.  O'Neal  v.  United  States,  190  U.  S. 
36,  23  Sup.  Ct.  Rep.  776,  47:  945 
Cited  in  Bessette  v.  W.  B.  Conkey  Co.  194  U. 

S.  334,  48  L.  ed.  1004,  24  Sup.  Ct.  Rep.  665 — 
Ue  Christensen  Engineering  Co.  194  U.  S. 
460,  48  L.  ed.  1074,  24  Sup.  Ct.  Rep.  729— 
Bx  parte  O'Neal,  125  Fed.  968. 

(d)  Nature    of    Decision    as    Affecting 
Jurisdiction  of  Supren^e  Court. 

915.  An  appeal  or  writ  of  error  to  the 
Supreme  Court,  where  the  jurisdiction  of  a 
circuit  court  is  in  issue,  lies  only  from  a 
final  judgment  or  decree  in  which  the  deci- 
sion is  against  the  appellant,  and  the  ques- 
tion of  jurisdiction  must  have  been   oerti- 
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fied.     Carey   v.   Houston   &   T.   C.   R.   Co. 

150  U.  S.  170,   14   Sup.   Ct.  Rep.   63, 

37:  1041 

Cited  Id  Kin?  ▼.  McLean  Asylum,  12  C.  C.  A. 
141,  21  U.  S.  App.  407,  64  Fed.  327— Wat- 
kias  ▼.  King,  55  C.  C.  A.  297,  118  Fed. 
531. 

916.  The  dismiFsal  of  a  bill  by  a  Federal 
circuit  court  on  the  ground  that  the  rights 
claimed  had  been  determined  by  a  judgment 
of  a  state  court,  which  could  not  be  an- 
nulled, is  not  a  decision  against  the  juris- 
diction of  the  Federal  court  which  can  be 
reviewed  by  a  direct  appeal  to  the  Supreme 
Court.  Blvthe  v.  Hinckley,  173  U.  S.  501, 
19  Sup.  Ct.  Rep.  497,  43:  783 
Cited  in  Huntington  v.  I^aldley,  176  U.  S.  679, 

44  L.  ed.  635,  20  Sup.  Ct.  Rep.  526— Blythe 
V.  Hinckley,  180  U.  S.  338,  45  L.  ed.  561, 
21  Sup.  Ct.  Rep.  390 — Bache  v.  Hunt,  193 
U.  S.  526,  48  L.  ed.  776,  25  Sup.  Ct.  Rep. 
547— Courtney  ▼.  Pradt,  196  U.  S.  91,  49 
L.  ed.  399,  25  Sup.  Ct.  Rep.  208 — Blytbe 
Co.  7.  Hinckley,  49  C.  C.  A.  657,  111  Fed. 
S37— Re  Sboesmltb,  68  C.  C.  A.  326,  135 
Fed.  688 — Blythe  Co.  ▼.  Bankers*  Invest. 
Co.  147  Cal.   88,  81   Pac.  281. 

917.  A  plaintiff  cannot  maintain  a  direct 
appeal  from  the  Federal  circuit  court  to 
ih<?  Supreme  Court  under  the  act  of  March 
3.  1891,  chap.  517,  $  5  (26  SUt.  at  L.  827, 
U.  S.  Comp.  Stat.  1901,  p.  549),  because 
the  jurisdiction  of  the  lower  court  was  in 
is^ue,  where  that  jurisdiction  was  sustained 
and  a  decree  rendered  in  favor  of  defend- 
ant* on  the  merits.  Anglo-American  Pro- 
vision (Jo,  V.  Davis  Provision  Co.  191  U. 
S.  376,  24   Sup.   Ct.   Rep.   93,  48:  228 

918.  An  appeal  from  a  circuit  court  of 
the  United  States  to  the  Supreme  Court 
if>W\y  for  a  review  of  a  decision  sustaining 
the  jurisdiction  of  the  circuit  court  will  be 
di'iinissed  when  that  court  has  rendered  a 
<iecree  for  the  defendant  sustaining  a  de- 
murrer to  the  bill  "for  want  of  equity,  with 
fall  reservation  of  complainant's  right  to 
»ue  and  proceed  at  law,"  since  thifi  decree 
<ii'<^  not  injure  the  defendant  but  sustains 
it.«  contention,  and  cannot  be  reversed  at 
defendant's  instance  because  put  upon  one 
rather  than  another  of  the  grounds  which 
dt'fondant  alleged.  New  Orleans  v.  Em- 
*heimer,  181  U.  S.  153,  21  Sup.  Ct.  Rep. 
584,  45:  794 

(e)  Certificate  as  to  Jurisdiction, 

Hequirements  as  to  Jurisdictional  Amount, 
see  supra,  630. 

Certificate  from  State  Court  as  to  Federal 
Question,  see  infra,  IIL  d,  fc,    (4). 

Certification  of  Record  Generally,  see  infra, 
V.  b. 

Pennitting  Filing  of  Certificate  after  Term, 
see  infra,  3264. 

Review  of  Question  of  Jurisdiction,  see  in- 
fra. 4229-38. 

S«  also  supra,  »82,  884,  885,  891-3,  896, 
899,  901;   infra,  941,  943a,  3250. 

919.  The    jurisdiction    of    the    Supreme 
Court    of   the    United    States    to    consider  • 
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the  whole  case  on  a  direct  appeal  tiuvn  a 
circuit  court  taken  under  the  act  of  March 
3,  1891,  chap.  517,  §  5  (26  Stat,  at  L.  827, 
U.  S.  Comp.  Stat.  1901,  p.  549),  in  a  case 
in  which  a  state  Constitution  is  claimed  to 
violate  the  Constitution  of  the  United 
States,  cannot  be  narrowed  to  a  revieSv  of 
the  question  of  the  jurisdiction  of  the  cir- 
cuit court  as  a  court  ef  the  United  States,  by 
a  certificate  of  the  circuit  judge  which  raises 
that  single  question.  Giles  v.  Harris,  189 
U.  S.  475,  23  Sup.  Ct.  Rep.  639,  47:  909 

OiteA  in  Fllhlol  v.  Torney,  194  U.  S.  359,  48  L. 
ed.  1017,  24  Sup.  Ct.  Rep.  698. 

920.  The  certificate  of  a  Federal  circuit 
court  may  be  considered  by  the  Supreme 
Court  on  the  direct  review  authorized  by 
the  act  of  March  3,  1891  (26  Stat,  at  L.  826, 
chap.  517,  U.  S.  Comp.  Stat.  1901,  p.  488), 
for  the  purpose  of  supplying  the  failure  of 
the  record  to  show  when  and  how  the  ques- 
tion of  jurisdiction  was  raised,  if  the  ele- 
ments necessary  to  decide  the  question  are 
in  the  record,  although  it  is  the  better  prac- 
tice to  make  apparent  on  the  record,  by  a 
bill  of  exceptions  or  other  appropriate  mode, 
the  fact  that  the  question  of  jurisdiction 
was  raised  and  passed  upon,  and  the  ele- 
ments upon  which  the  decision  of  the  ques- 
tion was  based.  C.  H.  Nichols  Lumber  Co. 
V.  Franson,  203  U.  S.  278,  27  Sup.  Ct.  Rep. 
102,  51 :  181 
Oiua  in    Chicago  v.  Mills,  204  U.  S.  320,  51 

L.  ed.  508,  27  Sup.  Ct.  Rep.  286. 

Ncicesslty  of  certificate. 

See  also  supra,  622,  913,  915. 

921.  Appeal  dismissed  because  question  of 
jurisdiction  was  not  certified  during  the 
term  at  which  the  final  decree  was  ren- 
dered. Merritt  v.  Bowdoin  College,  169  U. 
S.  551,  18  Sup.  Ct.  Rep.  415,  42:  850 
CiUd  In  Chamberlln  v.  Peoria,  D.  &  E.  R.  Co. 

55  C.  C.  A.  56,  118  Fed.  34. 

922.  A  certificate  by  the  circuit  court  of 
the  question  of  its  jurisdiction  is  necessary 
to  sustain  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  the  circuit 
court  based  on  that  question.  Davis  & 
R.  Bldg.  &  Mfg.  Co.  v.  Barber,  157  U.  S. 
673,  15  Sup.  Ct.  Rep.  719,  39:  853 
Colvin    V.   Jacksonville,   157   U.   S.   368,   15 

Sup.    Ct.    Rep.    634,  39:  736 

Ansbro  v.  United  States,  159  U.  S.  695,  16 

Sup.  Ct.  Rep.  187,  40:  310 

Cited  in  Kccler  v.   Standard  Folding  Bed   Co. 

157   U.    S.   673,   39   L.   ed.   853,    15    Sup.    Ct. 

Rep.   738 — Van   Wagenen  v.    Sewall,    160   U. 

S.  372,  40  L.  ed.  461.  16  Sup.  Ct.  Rep.  370— 

Chappell  V.  United  States,  160  U.  S.  507,  40 

L.  ed.  513,  IG  Sup.   Ct.  Rep.   397— Davis    /. 

Gelssler,    162    U.    S.   201,   40   L.   ed.   973,    16 

Sup.  Ct.  Rep.  796 — Richards  v.  Michigan  C. 

R.   Co.    186   U.    S.    479,    46    L.   ed.    1259.   22 

Sup.  Ct.  Rep.  942--Holt  v.  Indiana  Mfg.  Co. 

25  C.  C.  A.  304,  46  D.  S.  App.  717,  80  Fed. 

3. 

923.  In  an  appeal  upon  the  question  of 
jurir'diction  under  the  5th  section  of  the 
judiciary  act  of  March  3,  1891,  a  certifi- 
cate by  the  circuit  court  presenting  such 
question  for  the  determination  of  this  court 
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18  required  in  order  to  invoke  the  exercise 
by  this  Court  of  its  appellate  jurisdiction, 
and  the  absence  of  such  certificate  is  fatal 
to  the  maintenance  of  the  appeal.  Coivin 
V.  Jacksonville,  157  U.  S.  368,  15  Sup.  Ct. 
Rep.   634,  39:736 

924.  The  entire  absence  of  a  certificate  of 
the  question  of  jurisdiction  is  fatal  to  an 
appeal  from  a  district  or  circuit  court  to  i 
the  Supreme  Court  of  the  United  States 
under  the  act  of  Congress  of  March  3,  1891, 
§  5,  where  the  only  question  of  jurisdiction 
was  raised  by  a  demurrer  which  was  in  sub- 
stance only  a  general  demurrer  for  want  of 
equity.  Van  Wagenen  v.  Sewall,  160  U.  S.  ' 
369,  16  Sup.  a.  Rep.  370,  40:460 
Cited  In  Chappell  v.  United  States.  160  V.  S. 

507,  40  L.  ed.  513,  16  Sup.  Ct.  Rep.  397 — 
Davis  v.  Gdssler,  162  U.  S.  291,  40  L.  ed. 
973,  16  Sup.  Ct.  Rep.  796 — Consolidated 
Water  Co.  v.  Babcock,  173  U.  8.  702,  43  L. 
ed.  1186,  19  Sup.  Ct.  Rep.  874 — HuDtingtoo 
V.  Laidlcy,  176  U.  S.  676,  44  L.  ed.  634,  20 
Sup.  Ct.  Rep.  526 — Arkansas  v.  Schlierhols, 
179  U.  S.  600,  45  L.  ed.  337,  21  Sap.  Ct.  Rep. 
229. 

925.  In  the  absence  of  any  certificate  of 
the  question  of  jurisdiction  of  a  circuit 
court,  its  order  entered  November  28,  1891, 
dismissing  a  case  for  lack  of  jurisdiction, 
is  not  subject  to  review  on  writ  of  error 
from  the  Supreme  Court  of  the  United 
States.  Davis  v.  Geissler,  162  U.  S.  290, 
16  Sup.  Ct.  Rep.  796,  40:  972 
Cited  in  Lyman  v.  Boston  &  A.  R.  Co.  170  U. 

S.  703,  42  L.  ed.  1217,  18  Sup.  Ct.  Rep. 
943 — Consolidated  Water  Co.  v.  Babcock, 
173  U.  S.  702,  43  L.  ed.  1186,  19  Sup.  Ct. 
Rep.  874— Hnntinffton  y.  Laidley,  176  U.  S. 
676.  44  L.  ed.  634,  20  Sup.  Ct.  Rep.  526— 
Arkansas  v.  Schlierhols,  179  U.  S.  600,  46 
L.  ed.  337,  21  Sup.  Ct.  Rep.  229. 

926.  An  appeal  to  the  Supreme  Court  of 
the  United  States  from  the  circuit  court 
on  the  ground  that  the  jurisdiction  of  the 
circuit  court  is  in  question  cannot  be  main- 
tained when  no  such  question  is  certified 
and  the  appellant  has  taken  an  appeal  upon 
the  whole  case  to  the  circuit  court  of  ap- 
peals, although  the  case  involved  the  con- 
struction of  a  treaty  and  the  constitution- 
ality of  an  act  of  Congress,  and  may  be 
taken  to  the  Supreme  Court  upon  certiorari 
after  decision  in  the  circuit  court  of  ap- 
peals. Robinson  v.  Caldwell,  165  U.  S. 
359,  17  Sup.  Ct.  Rep.  343,  41:745 
Cited   in    Carter    v.    Roberts,    177    U.    S.    490, 

44  L.  ed.  863,  20  Sup.  Ct.  Rep.  713 — Cin- 
cinnati H.  &  D.  R.  Co.  V.  Tbiebaud,  177  U. 
S.  620,  44  L.  ed.  913.  20  Sup.  Ct.  Rep.  822— 
Loeb  V.  Columbia  Twp.  179  U.  S.  478,  45 
L.  ed.  285,  21  Sup.  Ct.  Rep.  174 — Dausherty 
V.  Hood,  179  U.  S.  680,  48  L.  ed.  383,  21 
Sup.  Ct.  Rep.  917 — lluifuley  Mfjf.  Co.  v. 
Galeton  Cotton  Mills.  184  U.  8.  295,  46  L. 
ed  548.  22  Sup.  Ct.  Rep.  452 — Richards  v. 
Michigan  C.  R.  Co.  186  U.  S.  479,  46  L.  ed. 
1259.  22  Sup.  Ct.  Rep.  942— Rodgers  v.  Pitt, 
9G  Fed.  677— Keyaer  v.  Lowell,  54  C.  C.  A. 
576,  117   Fed.  402. 

927.  Where  there  is  no  certificate  of  the 
circuit  court  presenting  the  question  of  its 
jurisdiction  to  the   Supreme  Court  of  the 


United  States  for  determination,  the  su- 
preme court  cannot  review  the  case  upon  that 
question.  The  absence  of  such  certificate 
cannot  be  helped  out  by  resort  to  the  peti- 
tion for  writ  of  error,  or  to  the  assignment 
of  errors.  Maynard  v.  Hecht,  151  U.  S.  324,. 
14   Sup.  a.  Rep.  353,  38:  17» 

Moran  v.  Hagerman,  151  U.  S.  329,  14  Sup. 
a.   Rep.  354,  38:  181 

Cited  in  Moran  v.  ITagerman,  151  U.  S.  329,. 
38  L.  ed.  180,  14  Sup.  Ct.  Rep.  354 — Re  Le- 
high Mln.  V.  Mfg.  Co.  156  U.  S.  326.  39  L. 
ed.  439,  15  Sup.  Ct.  Rep.  375 — Shields  v. 
Coleman,  157  U.  S.  176,  39  L.  ed.  663.  15 
Sup.  Ct.  Rep.  570 — Coivin  v.  Jacksonville, 
157  U.  S.  368,  89  L.  ed.  736,  15  Sup.  Ct. 
Rep.  634 — Keeler  t.  Standard  Folding  Bed 
Co.  157  U.  S.  673,  39  L.  ed.  853,  15  Sup.  Ct. 
Rep.  738 — Coivin  v.  Jacksonville,  168  U.  S. 
458,  39  L.  cd.  1053,  15  Sup.  Ct.  Rep.  866— 
The  Bayonne,  159  U.  S.  692,  40  L.  ed.  309, 
16  Sup.  Ct  Rep.  185 — Van  Wagenen  v. 
Sewall,  160  U.  S.  372,  40  L.  ed.  461,  16  Sup. 
Ct.  Rep.  370 — Chappell  v.  United  States^ 
160  U.  S.  507,  40  L.  ed.  513,  16  Sup.  Ct. 
Rep.  397 — Seneca  Nation  of  Indians  v.  Chris- 
ty, 162  U.  S.  290,  40  L.  ed.  972,  16  Sup.  Ct. 
Rep.  828 — Grkver  v.  Faurot,  162  U.  S.  437, 
40  L.  ed.  1031,  16  Sup.  Ct.  Rep.  790— United 
States  V.  Rider,  163  U.  S.  140,  41  L.  ed. 
104,  16  Sup.  Ct.  Rep.  983 — United  SUtes  v. 
Union  P.  R.  Co.  168  U.  S.  512,  42  L.  ed. 
661,  18  Sup.  Ct.  Rep.  167-~McHenry  v.  Al> 
ford,  168  U.  S.  658,  42  L.  ed.  617. 18  Sup.  Ct. 
Rep.  242 — Consolidated  Water  Co.  t.  Bab- 
cock, 173  U.  S.  702,  43  L.  ed.  1186,  19  Sup. 
Ct.  Rep.  874 — Huntington  v.  Laidley,  176  U. 
S.  676,  44  L.  ed.  634,  20  Sup.  Ct.  Rep.  526 — 
Arkansas  v.  Schlierhols,  179  U.  S.  600,  49 
L.  ed.  337,  21  Sup.  Ct.  Rep.  229 — Felsenheld 
v.  United  States,  186  U.  8.  134.  46  L.  ed. 
1089,  22  Sup.  Ct  Rep.  740 — King  v.  McLean 
Asylum,  12  C.  C.  A.  407,  21  U.  S.  App.  407,. 
64  Fed.  827— Moran  v.  Hagerman,  12  C.  C. 
A.  242,  29  U.  S.  App^  71,  64  Fed.  502 — 
Moran  v.  Hagerman,  6&  Fed.  428 — Hager> 
man  v.  Moran,  21  C.  C.  A.  242,  44  U.  S.  App^ 
636,  75  Fed.  98 — Reed  v.  Stanly,  89  Fed. 
43i>— Watkins  v.  Klng^  66  G.  a  A.  298^. 
118   Fed.  532. 

What  cures  lack  of  certificate. 

See  also  supra,  927. 

928.  An  assignment  of  errors  filed  under 
direction  of  the  court,  or  the  allowance  of 
an  appeal,  is  not  an  equivalent  of  a  certifi- 
cate of  a  question  as  to  jurisdiction  of  the 
circuit  court  for  the  purpose  of  presenting 
that  question  to  the  Supreme  Court  of  the 
United  States.  The  Bayonne,  1^9  U.  S.  687, 
16  Sup.  Ct.  B/ep.  185,  40:  305 

929.  The  allowance  of  a  writ  of  error  in 
general  terms  on  a  petition  asking  for  a 
review  of  all  the  rulings,  judgments,  and 
orders  of  the  court,  without  defining  or  in- 
dicating any  specific  question  of  jurisdic- 
tion, does  not  make  such  a  full,  clear,  and 
separate  statement  of  a  definite  question  of 
jurisdiction  as  will  supply  the  want  of  a 
formal  certificate  to  sustain  a  writ  of  error 
from  the  Supreme  Court  to  a  district  court 
of  the  United  States  under  the  act  of  March 
3,  1891,  chap.  517,  §  &,  d.  1.  Chappell  v. 
United  States,  160  U.  S.  499,  16  Sup.  Ct. 
Rep.  397,  40:  510 
Cited  in  Davis  v.  Geissler,  162  U.  S.  291,  40  L. 
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ed.  973,  16  Sup.  Ct.  Rep.  796 — Robinson  y. 
Caldwell.  166  V.  S.  3G1.  41  L.  ed.  746,  17 
Sup.  Ct  Rep.  343 — Merritt  v.  Bowdoin  Col- 
lege. 167  U.  S.  745.  42  L.  ed.  12U9,  17  Sup. 
Ct.  Rep.  996 — MuntlnRton  v.  Laidiey,  176 
U.  S.  676.  44  L.  ed.  634.  20  Sup.  Ct.  Rep. 
526— Arkansas  ▼.  Schlierholz.  179  U.  S.  600. 
45  L.  ed.  337.  21  Sup.  Ct.  Uep.  220 — Storll 
T.  MasHScbusetts,  183  U.  S.  143,  46  L.  ed. 
124.  22  Sup.  Ct.  Rep.  72— Reed  v.  Stanly.  80 
Fed.  434 — Reed  v.  Stanley,  38  C.  C.  A.  334, 
97  Fed.  524. 

930.  The  record  does  not  aho^  an  equiv- 
alent of  the  certificate  of  jurisdiction  re- 
quired to  sustain  a  direct  review  in  the  Fed- 
eral Supreme  Court  of  a  judgment  of  the 
ffiituit  court  which  had  dismissed  a  com- 
plaint for  want  of  jurisdiction,  where  the 
aasignment  of  errors  is  directed  both  to  the 
jurisdiction  and  the  merits,  and  the  petition 
for  the  writ  of  error,  which  was  allowed 
generally  and  without  any  limitation  or 
tpedfication,  prays  for  a  review  to  the  end 
that  the  rulings  and  judgment  of  the  court 
may  be  reveraed.  Filhiol  v.  Torney,  194 
U.  S.  356,  24  Sup.  Ct.  Rep.  698,        48:  1014 

Safllclency  of  certificate. 

See  also  supra,  914. 

931.  When  a  case  is  brought  here  from  a 
circuit  court  for  review,  in  which  the  matter 
in  controversy  is  less  than  $5,000,  it  will  be 
digmissed,  although  accompanied  by  a  cer- 
tificate of  division  of  opinion  by  the  judges 
holding  the  court,  unless  that  certificate 
presents  a  case  proper  for  the  consideration 
of  this  court,  and  not  a  proposition  of  mixed 
law  and  fact  Waterville  v.  Van  Slyke,  116 
I'.  S.  699,  6   Sup.  a.  Rep.  622,       29:  772 

932.  A  petition  asking  only  for  review  of 
a  judgment  that  the  court  has  no  jurisdic- 
tion of  the  action,  rendered  on  demurrer  to 
a  plea  to  the  jurisdiction,  sufficiently  cer- 
tifies the  question  of  jurisdiction  under  the 
act  of  Congress  of  March  3,  1891,  chap. 
517.  §  5.  Interior  Constr.  &  Improv.  Co. 
T.  Gibney,  160  U.  S.  217,  16  Sup.  Ct.  R*»p. 
272.  40:  401 
Cttfd  in  Chappell  v.  United  States,  160  U.  S. 

:i07,  40  L.  ed.  513,  16  Sup.  Ct.  Rep.  397— 
Haatlngton  ▼.  Laidiey,  176  U.  S.  676.  44  L. 
«Hl.  634.  20  Sap.  Ct  Rep.  526 — Arkansas  v. 
Rchllerhols.  179  U.  S.  600.  45  L.  ed.  837,  21 
Sop.  Ct.  Rep.  229— Filbtol  v.  Tomey.  194 
r.  S.  358,  48  L.  ed.  1016,  24  Sup.  Ct.  Rep. 
898. 

933w  A  recital  in  an  order  allowing  an 
Appeal  from  a  decree  of  a  circuit  court, 
that  the  appeal  was  allowed  "from  the  final 
onier  and  decree  dismissing  said  suit  for 
W9nt  of  jurisdiction,"  is  a  sufficient  certifi- 
«•  •  of  the  circuit  court  that  the  jurisdic- 
tion of  that  court  was  in  issue  to  warrant 
a  direct  appeal  to  the  Supreme  Court.  Ex- 
«elaor  Wooden  Pipe  Co.  v.  Pacific  Bridge 
Co.  185  U.  S.  282,  22  Sup.  Ct.  Rep.  681, 

46:  910 
Citrd  in  Remln^on  v.  Central  P.  R.  Co.   198 

r.  8.  97.  49   L.  ed.  962.  25   Sop.   Ct.   Rep. 

577— Crawford   v.    McCarthy,    78    C.    C.    A. 

358,  148  Fed.   200. 

<34.  The   failiure   of  the   certificate   of  a 


Federal  circuit  court  to  show  the  exact 
nature  of  the  jurisdictional  question  relied 
upon  to  sustain  a  direct  appeal  to  the  Su- 
preme Court  does  not  defeat  the  jurisdic- 
tion of  the  latter  court,  where  an  examina- 
tion of  the  record,  aided  by  the  opinion  of 
the  circuit  court,  contained  therein  and  made 
part  thereof,  distinctly  shows  the  nature 
of  the  question  of  jurisdiction  passed  upon. 
Chicago  v.  Mills,  204  U.  S.  321,  27  Sup.  Ct. 
Rep.    286,  51 :  504 

935.  The  question  of  the  jurisdiction  of 
the  circuit  court  is  sufficiently  certified, 
under  the  judiciary  act  of  March  3,  1891, 
§  5,  where  the  record  says  that  the  ap- 
peal was  taken  upon  the  express  ground 
of  error  in  assuming  jurisdiction  and  In  re- 
fusing to  dismiss  for  want  of  jurisdiction, 
with  a  prayer  that  the  question  of  juris- 
diction be  certified,  and  the  allowance  of 
the  appeal,  together  with  the  opinion  of 
the  court  below,  which  is  in  the  record^ 
showing  that  the  appeal  was  granted  solely 
upon  the  question  of  jurisdiction.  Smith 
V.  McKay,  161  U.  S.  355,  16  Sup.  Ct.  Rep. 
490,  40: 731 

936.  The  question  of  the  jurisdiction  of  a 
Federal  circuit  court  is  sufficiently  certi- 
fied to  sustain  a  writ  of  error  from  the 
Supreme  Court  under  the  act  of  March  3, 
1891  (26  Stat,  at  L.  827,  chap.  517,  U.  S. 
Comp.  Stat.  1901,  p.  549),  §  5,  irrespective 
of  any  irregularity  in  the  bill  of  exceptions 
or  formal  certificate,  where  the  judgment 
dismissing  the  action  and  the  prior  proceed- 
ings cleany  exhibit  the  ground  on  which  the 
judgment  was  based,  and  make  apparent  on 
the  record  the  fact  that  the  only  matters 
tried  and  decided  were  demurrers  to  pleas 
to  the  jurisdiction,  and  the  petition  upon 
which  the  writ  of  error  was  allowed  asked 
only  for  the  review  of  the  judgment,  which 
decided  that  the  court  was  without  jurisdic- 
tion. Petri  V.  F.  £.  Creel  man  Lumber  Co. 
199  U.  S.  487,  26  Sup.  a.  Rep.  133, 

50:  281 

937.  A  sufficient  certification  of  a  ques- 
tion of  jurisdiction  by  the  circuit  court  to 
the  Supreme  Court  of  the  United  States  is 
not  made  by  an  order  allowing  an  appeal 
from  a  decision  that  a  special  agent  of  the 
land  office  is  entitled  to  his  discharge  from 
the  custody  of  a  sheriff,  and  stating  the 
question  whether  the  court  has  jurisdiction 
to  discharge  him,  or  whether  it  should  re- 
nuind  him  to  the  custody  of  the  sheriff  to 
be  dealt  with  by  the  state  court,  where 
there  is  no  intimation  that  the  Federal 
court  did  more  than  pass  upon  the  merits  of 
the  controversy,  and  the  questions  merely 
imply  that  the  court  assumed  that  it  had 
discretion  either  to  dispose  of  the  case  on  its 
merits  or  to  remand  the  case  to  the  state 
court,  and  require  him  to  resort  to  his 
remedy  by  writ  of  error.  Arkansas  v. 
Schlierholz,  179  U.  S.  598,  21  Sup.  Ct.  Rep, 
229,  45:  335 
Cited  In  Richards  v.  Michigan  C.  R.  Co.  186  U. 

S.  479,  46  L.  ed.  1259.  22  Sup.  Ct.  Rep. 
942— Courtney  v.  Pradt,  196  U.  S.  91,  49  L. 
ed.  399,  25  Sup.  Ct.  Rep.  2U8. 
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(3)  On  Questions  of  Federal  Law. 

Jurisdiction  over  Decision  of  Circuit  Court 

of  Appeals,  see  supra,  III.  d,  2,  e. 
Question  as  to  Jurisdiction,  see  supra.  III. 

d,  3,  i7,  (2). 
Appeals  Taken  from  Courts  of  District  of 

Columbia,  see  infra,  III.  d,  6,  b. 
Cases  Tried  in  Territorial  Courts,  see  infra, 

1019-29. 

Const! tntional  questions  generally. 

Cases  Not  Subject  to  Jurisdictional 
Limitation  as  to  Amount,  see  sup- 
ra, I.  f,  4,  h. 

Jurisdiction  of  Circuit  Court  of  Appeals 
see  supra,  736-738. 

On  Appeal  from  Circuit  Court  of  Ap- 
peals, see  supra,  792. 

Extending  Review  Beyond  Federal 
Question,  see  infra,  4297-4300. 

See  also  infra,  991,  993. 

938.  An  appeal  may  be  taken  directly 
from  the  circuit  court  to  the  Supreme  Court 
Where  there  is  a  constitutional  question 
involved.  Walla  Walla  v.  Walla  Walla 
Water  Co.  172  U.  S.  1,  19  Sup.  Ct.  Rep.  77, 

43:  341 
Cited  in  Dawson  v.  Colnmbia  Ave.  Sav.  Fund, 
S.  D.  Title  &  T.  Co.  42  C.  C.  A.  264,  102 
Fed.  206 — American  Sugar  Ref.  Co.  v.  New 
Orleans,  43  C.  C.  A.  394,  104  Fed,  3 — Ex 
parte  Jacobi,  104  Fed.  681. 

939.  Under  the  judiciary  act  of  1891, 
where  a  constitutional  question  has  arisen, 
appellant  is  not  obliged  to  appeal  to  the 
circuit  court  of  appeals,  and  thereby  cut 
himself  off  from  the  right  of  adjudication 
in  the  Supreme  Court,  but  he  may  carry 
his  case  directly  to  the  Supreme  Court. 
Loeb  V.  Columbia  Twp.  179  U.  S.  472,  21 
Sup.  Ct.  Rep,  174,  45;  260 
Cited  In  American  Sugar  Ref.  Co.  v.  New  Or- 
leans 181  U.  S.  280,  45  L.  ed.  861,  21  Sup. 
Ct.  Rep.  640. 

940.  A  case  involving  the  constitutional- 
ity of  a  law  of  the  United  States  is  within 
the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States,  notwithstand- 
ing the  appeal  has  been  taken  since  the  act 
establishing  circuit  courts  of  appeals  took 
effect.  Horner  v.  United  States,  143  U.  S. 
570,  12  Sup.  Ct.  Rep.  522,  36:  266 
Nishimura  Ekiu  v.  United  States,  142  U.  S. 

651,  12  Sup.  Ct.  Rep.  336,  35:  1146 

Cited  in  Horner  v.  United  States,  143  U.  S. 
576.  36  L.  ed.  269,  12  Sup.  Ot.  Rep.  622— 
Cross  v,  Burlce,  146  U.  S.  88,  36  L.  ed. 
8U9,  13  Sup.  Ct.  Rep.  22 — Re  Lennon,  150 
U.  S.  .399,  37  L.  ed.  1122,  14  Sup.  Ct.  Rep. 
123— Chappell  v.  United  States,  160  U.  8. 
509,  40  L.  ed.  513,  16  Sup.  Ct.  Rep.  397— 
Rice  V.  Ames,  180  U.  S.  374,  45  L.  ed.  581. 
21  Sup.  Ct.  Rep.  400— Holt  v.  Indiana  Mfg. 
Co.  25  C.  C.  A.  304,  46  U.  S.  App.  717,  80 
Fed.  4 — Dawson  v.  Columbia  Ave.  Saving- 
Fund,  S.  D.  Title  &  T.  Co.  42  C.  C.  A.  264, 
102  Fed.  206 — American  Sugar  Ref.  Co.  v. 
New  Orleans,  43  CCA.  395.  104  Fed.  5 — 
Bx  pvrte  JacoM,  104  Fed.  682. 

941.  When  cases  arise  which  are  con- 
trolled by   the   construction  or  application 


of  the  Constitution  of  the  United  States, 
a  direct  appeal  lies  to  the  Supreme  Court 
of  the  United  States;  and,  if  such  cases 
are  carried  to  the  circuit  courts  of  appeals, 
those  courts  may  decline  to  take  jurisdic- 
tion, or,  where  such  construction  or  appli- 
cation is  involved  with  other  questions,  may 
certify  the  constitutional  question  and  aft- 
erwards proceed  to  judgment,  or  may  de- 
cide the  whole  case  in  the  first  instance. 
Carter  v.  Roberts,  177  U.  S.  496,  20  Sup. 
Ct.  Rep.  713,  44:  861 

Cited  in  Cincinnati,  H.  &  D.  R.  Co.  v.  Thle- 
baud,  177  U.  S.  620.  44  L.  ed.  913,  20  Sup. 
Ct.  Rep.  822— American  Sugar  Ref.  Co.  v. 
New  Orleans,  181  U.  S.  282,  45  L.  ed.  862, 
21  Sup.  Ct.  Rep.  646— American  Su:?ar  R.'f. 
Co.  V.  New  Orlpans.  43  C  C  A.  394.  104  Fed. 
8 — Pikes  Peak  Power  Co.  v.  Colorado  Springs. 
44  C  C  A.  339,  105  Fed.  7— Carter  v.  Mc 
Claughry,  105  Fed.  616— United  States  v. 
Lee  Yen  Tal,  51  C  C  A.  301,  113  Fed.  467— 
Owensboro  v.  Owcnsboro  Waterworks  Co.  53 
CCA.  150,  115  Fed.  322— Keyser  v.  Low- 
ell, 54  C  C  A.  576,  117  Fed.  402 — Wat- 
kins  V.  King,  55  C  C  A.  298,  118  Fed. 
582— Dnluth  Brewing  &  Malting  Co.  v.  Su- 
perior, 59  C  C  A.  484,  123  Fed.  356 — 
Wirgman  v.  Persons,  62  C.  C.  A.  69,  126 
Fed.  455— Re  Abbey  Press,  67  C.  C.  A.  165, 
134   1  ed.  55. 

942.  An  appeal  is  maintainable  from  a 
case  involving  the  construction  or  applica- 
tion of  the  United  States  Constitution  when 
that  question  is  controlling,  although  other 
questions  are  open  to  determination.  Carey 
V.  Houston  &  T.  C.  R.  Co.  150  U.  S.  170.  14 
Sup.  Ct.  Rep.  63,  37:  1041 
Cited  in  United  States  v.  Jahn,  155  U.  8.  116. 

39  L.  ed.  90,  15  Sup.  Ct.  Rep.  39 — Ansbro  v. 
United  States.  159  U.  S.  698,  40  L.  ed.  311, 
16  Sup.  Ct.  Rep.  187 — Cornell  v.  Green,  163 
U.  S.  80,  41  L.  ed.  78,  16  Sup.  Ct.  Rep.  969— 
Osborne  v.  Florida,  164  U.  S.  656,  41  L.  ed. 
588,  17  Sup.  Ct.  Rep.  214 — American  Sugar 
Ref.  Co.  V.  Johnson,  9  C  C  A.  115,  13  U. 
S.  App.  681,  60  Fed.  508— King  v.  McLean 
Asylum,  12  C.  C  A.  143,  21  U.  8.  App.  407. 
64  Fed.  320 — Green  v.  Mills.  30  L.R.A.  93, 
16  C.  C  A.  521,  25  U.  8.  App.  383,  69  Fed. 
857 — Illinois  C  R.  Co.  v.  Adams,  35  C  C  A. 
039,  93  Fed.  856— MiicArdell  v.  Olcott,  62 
App.  Div.  128,  70  N.  Y.  Supp.  980. 

943.  The  fact  that  a  claim  of  the  violation 
of  the  Constitution  of  the  United  States 
by  state  law  is  not  well  founded  does  not 
preclude  the  jurisdiction  of  the  United 
States  Supreme  Court  on  appeal  from  a  cir- 
cuit court  of  the  United  States.  Penn  Mut. 
L.  Ins.  Co.  V.  Austin,  168  U.  S.  685,  18 
Sup.  Ct.  Rep.  223,  42:  626 

944.  A  cross  appeal  to  review  only  the 
non-Federal  questions  decided  against  the 
defendant  may  be  taken  directly  to  the 
Federal  Supreme  Court  under  the  act  of 
March  3,  1891  (26  Stat,  at  L.  827,  chap. 
517,  U.  S.  Comp.  Stot.  1901,  p.  549),  § 
5,  from  a  decree  of  the  circuit  court  in  a 
case  in  which  jurisdiction  was  invoked  both 
because  of  diverse  citizenship  and  on  con- 
stitutional grounds,  where  the  complainant 
has  appealed  from  so  much  of  the  decree  as 
denied  his  nrayer  for  relief  on  th«  Federal 
grounds  alleged.     Field  v.  Barber  Asphalt 
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Paving  Co.  194  XJ.  S.  618,  24  Sup.  Ct.  Rep. 
784.  48:  1142 

Cited  IB  Laodram  v.  Jordan,  203  V.  S.  62.  51 

L  ed.  90,  27  Sup.   Ct.   Rep.  17 — Mississippi 

Railroad   Commission   v.    Illinois    C.    R.    Co. 

203  U.  8.  341.  51  L..  ed.  213,  27  Sup.  Ct.  Rep. 

90. 

State  Constitiitfon  or  laws. 

See  also  supra,  943;    infra,   974. 

946.  A  ease  in  which  the  Constitution  or 
law  of  a  state  is  claimed  to  be  in  contra- 
Tention  of  the  Constitution  of  the  United 
States  is  rightly  brought  directly  to  this 
court  bv  writ  of  error.  Holder  v.  Ault- 
man,  M'.  k  Co.  169  U.  S.  81,  18  Sup.  Ct. 
Rep.  269,  42:  669 

Ciud  in  Dawson  v.  Columbia  Ave.  Sav.  Fund, 

S.  D.  Title  &  T.   Co.   42   C.   C.   A.   264,   102 

Fed.  206. 

946.  The  jurisdiction  of  the  Supreme 
Court  of  the  United  States  to  review  a  de- 
cision of  a  circuit  court  under  the  act  of 
Congress  of  March  3,  1891,  §  5,  on  the 
ground  that  the  Constitution  or  law  of  a 
«tate  is  claimed  to  be  in  contravention  of- 
the  Constitution  of  the  United  States,  is 
net  limited  to  a  case  in  which  the  constitu- 
tional question  is  raised  by  the  plaintifT, 
but  extends  to  everv  case  in  which  ei- 
ther  party  claims  that  the  state  law  is 
in  contravention  of  the  Federal  Constitu- 
tion and  that  claim  is  either  sustained  or 
rejected,  if  the  unsuccessful  party  seeks  to 
have  the  decision  reviewed  by  the  Supreme 
(cart.  Loeb  v.  Columbia  Twp.  179  U.  S. 
472.  21  Sup.  Ct.  Rep.  174,  45:  280 
Cited  in  ConnoUj  v.  Union  Sewer  Pipe  Co.  184 

r.  8.  544.  46  L.  ed.  683,  22  Sup.  Ct.  Rep. 
431— Fidelity  Mat.  Life  A«so.  v.  Mettler, 
185  U.  S.  315.  46  L.  ed.  928,  22  Sup.  Ct.  Rep. 
6«i2— Union  &  Planters'  Banic  v.  Memphis, 
18ft  U.  S.  74.  47  L.  ed.  714,  23  Sup.  Ct.  Rep. 
6<i4— Spreckels  Sugar  Ref.  Co.  v.  McClain, 
192  U.  S-  408,  48  L.  ed.  409.  24  Sup.  Ct.  Rep. 
376 — Field  v.  Barber  Asphalt  Paving  Co. 
IM  U.  8.  621.  48  L.  ed.  1153,  24  Sup.  Ct. 
Rep.  784 — Owensboro  v.  Owmsboro  Water- 
works Co.  53  C.  C.  A.  150,  115  Fed.  322. 

947.  A  writ  of  error  may  be  maintained 
from  the  Supreme  Court  of  the  United 
States  to  a  circuit  court,  in  a  case  in  which 
the  validity  of  a  state  statute  is  drawn  in 
question  as  being  in  contravention  of  the 
Constitution  of  the  United  States.  Fidelity 
Mut.  Life  Asso.  v.  Mettler,  185  U.  S.  308, 
22  Sup.  Ct.  Rep.  662,  46:  922 

948.  The  jurisdiction  of  the  Supreme 
Court  of  the  United  States  on  writ  of  error 
to  a  circuit  court,  under  the  circuit  court 
of  appeals  §ct.  when  the  constitutionality  of 
A  state  statute  is  in  question,  extends  to 
&11  cases  in  which  such  a  question  is  decided 
N^ainst  the  claim  of  either  party,  and  there- 
fore includes  a  case  in  which  the  writ  of 
error  is  taken  by  a  defendant  who  set  up 
in  defense  of  the  action  a  statute  which  the 
("^rt  held  unconstitutional.  Connolly  v. 
t'nion  Sewer  Pipe  Co.  184  U.  S.  540,  22  Sup. 
Ct  Rep.  431,  46:679 

9^9.  Cifv  ordinances  are  to  be  regarded 
u  laws  of  the  state  within  the  meaning  of 


the  provision  giving  jurisdiction  to  the  Su- 
preme Court  of  the  United  States  of  an  ap- 
peal from  a  circuit  court,  in  a  case  in 
which  the  law  of  the  state  is  claimed  to  vio- 
late the  Constitution  of  the  United  States. 
Penn  Mut.  L.  Ins.  Co.  v.  Austin,  168  U.  S. 
685,  18  Sup.  Ct.  Rep.  223,  42:  626 

Cited  in  Holder  v.  Aultman.  M.  &  Co.  169  U. 
S.  89,  42  L.  ed.  672,  18  Sup.  Ct.  Rep.  269— 
Loeb  V.  Columbia  Twp.  179  U.  S.  481,  45 
L.  od.  286,  21  Sup.  Ct.  Rep.  174 — Andrews 
▼.  Andrews.  188  U.  S.  29,  47  L.  ed.  368.  28 
Sup.  Ct.  Rep.  237 — Davis  &  F.  Mfg.  Co.  v. 
Los  Angeles.  189  U.  S.  217.  47  L.  ed.  780.  23 
Sup.  Ct.  Rep.  498 — Field  ▼.  Barber  As- 
phalt Paving  Co.  194  V.  8.  621,  48  L.  ed. 
1153,  24  Sup.  Ct.  Rep.  784— Nashville,  C. 
&  St.  L.  R.  Co.  V.  Taylor,  86  Fed.  177— 
Mercantile  Trust  &  Deposit  Co.  ▼.  Collins 
Park  &  Belt  R.  Co.  99  Fed.  817 — Dawson 
V.  Columbia  Ave.  Sav.  Fund,  S.  D.  Title  &  T. 
Co.  42  C.  C.  A.  264.  102  Fed.  206 — ^American 
Sugar  Ref.  Co.  v.  New  Orleans,  43  C.  C.  A. 
394,  104  Fed.  3 — Ex  parte  Jacobi,  104  Fed. 
681 — St.  Clair  County  v.  Interstate  Sand  & 
Car  Transfer  Co.  49  C.  C.  A.  170,  110  Fed. 
785 — Riverside  &  A.  R.  Co.  v.  Riverside,  118 
Fed.  740. 

950.  The  record,  and  not  a  certificate  of 
the  trial  judge,  furnishes  the  basis  for  de- 
termining whether  the  suit  is  one  which 
involves  the  construction  or  application  of 
the  Constitution  of  the  United  States,  with- 
in the  meaning  of  the  judiciary  act  of 
March  3,  1891  (26  Stat,  at  L.  827,  chap.  517, 
U.  S.  Comp.  Stat.  1901,  p.  549),  g  5,  author- 
izing the  taking  of  appeals  or  writs  of  er- 
ror in  such  cases  from  district  or  circuit 
courts  of  the  United  States  direct  to  the 
Supreme  Court.  Cosmopolitan  Min.  Co.  v. 
Wal9h,  193  U.  S.  460,  24  Sup.  Ct.  Rep.  489, 

48:749 

As  to  treaties. 

See  also  infra,  980-982,  988. 

951.  A  suit  to  establish  a  land  claim  by 
virtue  of  the  treaty  of  1.821  with  Spain  is 
properly  brought  by  direct  appeal  from  the 
circuit  court  to  the  Supreme  Court  of  the 
United  States.  Mitchell  v.  Furman,  180 
U.  S.  402,  21  Sup.  Ct.  Rep.  430,       45:  596 

952.  A  case  does  not  involve  the  construc- 
tion or  application  of  the  Constitution  of 
the  United  States,  or  the  validity  or  con- 
struction of  a  treaty,  so  that  writ  of  error 
will  lie  to  a  circuit  court,  merely  because 
the  complaint  in  ejectment  states  a  reli- 
ance on  a  certain  article  of  treaty  and  the 
5th  Amendment  of  the  Constitution,  with- 
out asserting  that  any  right,  title,  privi- 
lege, or  immunity  is  derived  from  either 
Constitution  or  treaty,  or  indicating  in  what 
wav  the  cause  of  action  is  claimed  to  arise 
from  either,  when  the  court  does  not  decide 
any  question  as  to  the  application  or  con- 
struction of  the  Constitution  or  validity 
or  construction  of  ^he  treaty.  Muse  v.  Ar- 
lington Hotel  Co.  168  U.  S.  430,  18  Sup. 
Ct.  Rep.  109,  42:  531 
DUtinffttished   In    Mitchell   v.    Furman.    180    U. 

S.  428,  45  L.  ed.  608, '21  Sup.  Ct.  Rep.  430. 

Cited  in  Cincinnati.  H.  &  D.  R.  Co.  v.  Thie- 
baud.  177  V.  S.  620,  44  L.  ed.  913,  20  Sup. 
Ct.  Rep.  822— Filhlol  v.  Maurice,  185  U,  S. 
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110,  46  L.  ed.  828.  22  Sup.  Ct  Rep.  560— 
Spencer  v.  Duplan  Silk  Co.  191  U.  S.  530, 
48  L.  ed.  290,  24  Sup.  Ct.  Rep.  174 — Sloan 
Y.  United  States.  193  U.  S.  620,  48  L.  ed. 
817,  24  Sup.  Ct.  Rep.  570. 

As  to  due  process. 

Appeal  from  Decision  of  Circuit  Court 

of  Appeals,  see  supra,  797. 
See  also  infra,  957,  975,  989. 

953.  The  question  whether  private  prop- 
erty has  been  taken  for  any  other  than  a 
public  use  is  a  Federal  question,  notwith- 
standing the  absence  of  any  prohibition  in 
the  Federal  Constitution  which  is  applica- 
ble to  the  state  authority  against  takifig 
property  for  any  but  a  public  use,  when  the 
taking  for  any  other  use  is  alleged  to  be  a 
deprivation  of  property  w^ithout  due  pro- 
cess of  law.  Fall  Brook  Irrig.  District  v. 
Bradley,  164  U.  S.  112,  17  Sup.  Ct.  Rep. 
56.  41 :  369 
Cited  In  Re  Tuthlll,  168  N.  Y.  138,  49  L.R.A. 

788,  79  Am.  St.  Rep.  574,  57  N.  E.  303. 

954.  The  application  of  the  due  process  of 
law  clause  of  U.  S.  Const.  5th  Amend,  is  in- 
volved so  as  to  sustain  a  direct  appeal  to 
the  Federal  Supreme  Court  from  a  circuit 
court,  where  the  latter  court  gave  effect,  as 
res  judicata,  to  the  judgment  of  a  state 
court  which  is  claimed  unlawfully  to  have 
deprived  the  parties  of  their  property  under 
the  forms  of  law,  without  any  judicial 
finding  of  the  vital  fact  which  alone  could 
justifv  such  deprivation.  Fayerweather  v. 
Ritch^  195  U.  S.  276,  25  Sup.  Ct.  Rep.  58. 

49:  193 

•  955.  The  contention  by  a  foreign  corpora- 
tion that  the  rendition  of  certain  judgments 
in  the  state  courts,  sought  to  be  introduced 
in  evidence  against  it,  was  without  due  pro- 
cess of  law,  does  not  make  the  suit  one  in- 
volving the  construction  or  application  of  the 
Federal  Constitution,  within  the  meaning  of 
the  provisions  of  the  judiciary  act  of  March 
:3,  1891  (26  Stat,  at  L.  827,  chap.  517,  U. 
S.  Comp.  Stat.  1901,  p.  549),  §  5,  for  a  di- 
rect review  of  a  Federal  circuit  court  judg- 
ment in  the  Supreme  Court,  where  this 
•claim  is  based  solely  upon  the  theory  that, 
under  the  circumstances,  the  service  of  pro- 
•cess  in  the  suits  in  the  state  courts  upon  the 
•corporation's  designated  agent  was  unau- 
thorized either  by  the  state  Constitution 
and  laws  or  the  principles  of  general  juris- 
prudence. Cosmopolitan  Min.  Co.  v.  Walsh, 
1^3  r.  S.  460,  24  Sup.  Ct.  Rep.  489,  48:  749 
Cited  In  Empire  State  Idaho  Min.  &  Develop- 
ing Co.  V.  Hanley,  205  U.  S.  235,  51  L.  ed. 
783,  27  Sup.  Ct.  Rep.  476. 

As  to  Jury. 

956.  Jurisdiction  on  the  ground  that  the 
case  "involves  the  construction  or  applica- 
tion of  the  Constitution  of  the  United 
States'*  because  the  right  of  trial  by  jury 
was  denied  is  not  given  to  the  Supreme 
Court  of  the  United  States  by  reason  of  a 
direction  to  the  jury  in  the  circuit  court  to 
find    a   verdict   for   the    defendant.    C.   A. 


Treat  Mfg.  Co.  v.  Standard  Steel  &  I.  Co. 
157  U.  S.  674,  15  Sup.  Ct  Rep.  718, 

39:  853 

957.  A  case  in  which  the  contention  ia 
made  that  the  decree  which  is  the  basis  of 
suit  is  void  as  violating  the  right,  under  the 
Federal  Constitution,  to  a  jury  trial  and  to 
due  process  of  law,  does  not  involve  the 
construction  or  application  of  such  Constitu- 
tion, within  the  meaning  of  the  act  of 
March  3,  1891,  §  5,  authorizing  direct  ap- 
peals from  the  circuit  or  district  courts  to 
the  Federal  Supreme  Court,  where  the  real 
issue  as  to  such  prior  decree  was  whether 
it  was  res  jtidicata  between  the  parties,  or, 
as  ia  contended  by  the  appellants,  was  ren- 
dered without  jurisdiction.  Empire  State- 
Idaho  Min.  &  Developing  Co.  v.  Hanlev,  205 
U.  S.  225,  27  Sup.  Ct.  Rep.  476,      51 :  779 

As  to  oommerce. 

958.  A  direct  appeal  to  the  Federal  Su- 
preme Court  from  a  final  decree  of  a  circuit 
court  in  a  proceeding  to  compel  the  produc- 
tion of  papers  and  the  giving  of  testimony 
before  the  Interstate  Commerce  Commission 
is  authorized  by  the  proviso  in  the  act  of 
February  19,  1903  (32  Stat,  at  L.  849,  chap. 
708,  U.  S.  Comp.  Stat.  Supp.  1903,  p.  365 ) , 
§3,  making  applicable  to  "any  case"  brought 
under  the  direction  of  the  Attorney  General, 
in  the  name  of  the  Commission,  the  provi- 
sions of  the  act  of  February  11,  1903  (32 
Stat,  at  L.  823,  chap.  544,  U.  S.  Comp.  Stat. 
Supp.  1903,  p.  376),  the  2d  section  of  which 
authorizes  direct  appeals  from  the  Fed- 
eral circuit  courts  to  the  Supreme  Court  in 
cases  brought  under  the  anti-trust  or  inter- 
state commerce  acts,  although  this  section 
has  reference  only  to  suits  in  equity,  and  the 
paragraphs  preceding  the  proviso  in  the  lat- 
er statute  do  not  include  proceedings  of  this 
character.  Interstate  Commerce  Commission 
V.  Baird,  194  U.  S.  25,  24  Sup.  Ct.  Rep.  563, 

48:  869 

95i.  The  act  of  March  3,  1891,  establish- 
ing United  States  circuit  courts  of  appeals, 
repealed  those  clauses  of  the  act  to  regulate 
commerce  which  relate  to  appeals  from  the 
circuit  court  of  the  United  States  in  cases 
prosecuted  under  the  interstate  commerce 
act.  Interstate  Commerce  Commission  v. 
Atchison,  T.  &  S.  F.  R.  Co.  149  U.  S.  264, 
13  Sup.  Ct.  Rep.  837,  37:  727 

Cited  in  Little  Rock  &  M.  R.  Co.  ▼.  Kast 
Tennessee.  V.  &  G.  R.  Co.  159  U.  S.  TOO, 
40  L.  ed.  312,  16  Sup.  Ct.  Rep.  189 — Texas 
&  P.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  204,  40  L.  ed.  942.  5 
Inters.  Com.  Rep.  411,  16  Sup.  Ct.  R^p. 
660 — I^uiBvllle  &  N.  R.  Co.  v.  Behlmer,  169 
U.  S.  647,  42  L.  ed.  890,  18  Sup.  Ct.  tcep. 
502. 

Habeas  corpus. 

See  also  infra,  982,  983. 

960.  The  right  of  appeal  from  judgments 
of  the  circuit  courts  directly  to  the  Supreme 
Court  of  the  United  States  in  habeas  corpus 
ca.ses  still  e.\ists  under  the  act  of  March  3, 
1891,  in  the  cases  designated  in  §  5,  involv- 
ing constitutional,  jurisdictional,   and   cer- 
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tain  other  specified  questions.    Re  Lennon, 
150  U.  S,  393,  14  Sup.  Ct.  Rep.  123, 

37:  1120 
Cited  Id  Gonsalea  v.  Cunningham,  164  U.  S. 
621,  41  L.  ed.  575.  17  Sup.  Ct.  Rep.  182— 
Rlc«  V.  Ames,  180  U.  S.  374,  45  L.  ed.  581, 
21  Sup.  Ct.  Bep.  406 — Re  lasl^i,  79  Fed. 
756. 

961.  A  decision  of  a  Federal  circuit  court 
denying  a  writ  of  habeas  corpus  may  be  re- 
viewed by  direct  appeal  to  the  Federal  Su- 
preme Court,  where  the  petition  averred  that 
the  imprisonment  of  the  appellant  was  in 
violation  of  the  Federal  Constitution.  Dim- 
miek  y.  Tompkins,  194  U.  S.  540,  24  Sup. 
Ct.  Rep.  780,  48:  1110 
Cited  In  Re  Marmo,  138  Fed.  203. 

Criminal  cases. 

Jurisdiction   of   Circuit   Court   of   Ap- 
peals, see  supra,  741,  742. 
See  also  supra,  872;  infra,  976,  983. 

962.  A  case,  whether  ciyil  or  criminal, 
may  go  by  appeal  or  writ  of  error  direct 
from  the  circuit  court  to  the  Supreme  Court 
when  the  case  really  involyes  the  construc- 
tion or  application  of  the  Constitution  of 
the  United  States.  Rider  v.  United  States, 
178  r.  S.   251,  20  Sup.  Ct.  Rep.  838, 

44:  1057 
died  In   Motes   ▼.    United    States,    178   U.    8. 
466.  44  Ii.  ed.  1153,  20  Sup.  Ct.  Rep.  093. 

963.  A  question  respecting  an  alleged 
privilege  of  freedom  from  arrest  as  a  United 
States  senator,  under  U.  S.  Const,  art.  1,  § 
6.  is  one  involving  the  construction  and 
application  of  the  Federal  Constitution, 
vhich  will  sustain  a  writ  of  error  from  the 
Federal  Supreme  Court  to  review  a  con- 
viction in  a  district  court.  Burton  v.  Unit- 
ed States,  196  U.  S.  283,  25  Sup.  Ct.  Ken. 
243.  49: 482 

964.  A  criminal  case  may  be  taken  di- 
rectly from  a  circuit  court  to  the  Supreme 
Court  of  the  United  States,  under  the  act 
of  Congress  of  March  3,  1891  (26  Stat,  at 
L.  826.  chap.  517),  although  it  is  not  a 
ta<e  of  conviction  of  a  capital  crime,  where 
it  involves  the  construction  or  application 
of  the  Constitution  of  the  United  States. 
Motes  V.  United  States,  178  U.  S.  458,  20 
Sup.  Ct.  Rep.   993,  44:  1150 

965.  A  crime  which  is  punishable  by  im- 
prisonment in  a  state  prison  or  penitentiary 
is  an  infamous  crime,  within  the  act  of 
Congress  of  March  3,  1891,  giving  a  writ  of 
error  from  an  existing  circuit  court  to  the 
Supreme  Court  of  the  United  States  from  a 
conviction  of  an  infamous  crime,  whether 
the  accused  is  or  is  not  sentenced  or  put  to 
liard  labor.  Re  Claasen,  140  U.  S.  200,  11 
Sup.  Ct.  Rep.  735,  35:  409 

966.  A  conviction  of  murder,  punishable 
vith  death,  is  a  conviction  of  a  capital 
«rime,  within  the  meaning  of  the  act  of 
Congress  of  March  3.  1891,  as  amended  by 
the  act  of  January  20,  1897,  providing  for 
a  writ  of  error  to  a  district  court  from  the 
Supreme  Court  of  the  United  States,  al- 
though the  jury  are  given  the  power  by  the 


act  of  January  15,  1897,  to  qualify  the  ver- 
dict by  adding  the  words  "without  capital 
punishment,"  and  by  reason  of  their  exer- 
cise of  that  power  the  punishment  actually 
imposed  is  imprisonment  for  life.  Fitz- 
patrick  v.  United  States,  178  U.  S.  304,  20 
Sup.  Ct.  Rep.  944,  44:  1078 

Cited  in  Good  Shot  v.  United  States,  179  U. 
S.  88,  45  L.  ed.  101,  21  Sup.  Ct.  Rep.  33 — 
Territory  v.  Herrera,  11  N.  M.  143,  66  Pac. 
523. 

Miscellaneous  questions. 

967.  A  suit  which  involves  the  considera- 
tion of  questions  relating  to  the  power  of 
Congress,  under  the  Constitution,  over  the 
navigable  waters  of  the  United  States,  is 
one  which  involves  the  construction  or  ap- 
plication of  the  Federal  Constitution,  with- 
in the  meaning  of  the  act  of  March  3,  1891 

( 26  Stat,  at  L.  830,  chap.  517,  U.  S.  Comp. 
Stat.  1901,  p.  554),  authorizing  direct  ap- 
peals from  a  circuit  court  to  the  Supreme 
Court  of  the  United  States.  Cummings  v. 
Chicago,  188  U.  S.  410,  23  Sup.  Ct.  Rep. 
472,  47: 525 

968.  An  appeal  lies  directly  to  the  Su- 
preme Court  of  the  United  States  from  a  de- 
cree of  a  circuit  court  dismissing  a  bill 
which  is  based,  not  only  upon  diversity  of 
citizenship,  but  upon  the  alleged  unconsti- 
tutionality of  certain  municipal  ordinances 
as  impairing  the  obligation  of  a  contract 
with  the  municipality  under  prior  ordi- 
nances. Davis  &  F.  Mfg.  Co.  v.  Los  Angeles, 
189  U.   S.  207,  23  Sup.  Ct.  Rep.  498, 

47:  778 

969.  Jurisdiction  of  the  Supreme  Court 
on  writ  of  error  directed  to  the  circuit  court 
of  the  United  States  is  not  shown  by  the 
n^re  fact  that  the  judgment  was  rendered 
in  favor  of  the  United  States  in  an  action 
for  cutting  and  carrying  away  timber. 
Lutcher  v.  United  States,  157  U.  S.  427,  15 
Sup.  Ct.  Rep.  718,  39:  759 

970.  A  petition  of -intervention  against  re- 
ceivers in  a  Federal  court,  based  on  their 
negligence,  does  not  present  a  Federal  ques- 
tion, on  the  ground  that  the  claim  is  as- 
serted against  officers  of  a  United  States 
court,  which  will  sustain  an  appeal  to  the 
Supreme  Court  of  the  United  States  under 
the  judiciary  act  of  March  3,  1891.  where 
the  original  suit  in  which  intervention  was 
made  was  within  the  jurisdiction  of  the 
court  solely  by  reason  of  citi/enshin  of  thr» 
parties.  Rouse  v.  Letcher,  156  U.  S.  47, 
15  Sup.  Ct.  Rep.  266,  39:  341 

971.  The  question  whether  or  not  the  Con- 
stitution of  the  United  States  allows  reg- 
ulations of  the  Treasury  Department  adopt- 
c»d  by  merely  executive  officers  to  be  regarded 
as  having  the  force  of  law  is  one  that  in- 
volves the  construction  or  application  of 
the  Constitution  of  the  United  States,  with- 
in the  meaning  of  the  provision  of  the  act 
of  Congress  of  March  3,  1891,  with  respect 
to  appeals  to  be  taken  from  tlie  district  or 
circuit  courts  direct  to  the  Supreme  Court 
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of  the  United  States.    Boske  v.  Comingore, 
177  U.  S.  459,  20  Sup.  Ct.  Rep.  701, 

44:846 

972.  The  right  to  vote  for  members  of  the 
Congress  of  the  United  States  has  its  foun- 
dation in  the  Constitution  of  the  United 
States,  and  therefore  a  case  involving  the 
question  may  be  brought  directly  from  the 
circuit  court  to  the  Supreme  Court,  under 
the  act  of  Congress  of  March  3,  1891,  chap. 
517,  §  5,  cl.  4  (26  Stat,  at  L.  828,  U.  S. 
Comp.  Stat.  1901,  p.  549).  Wiley  v.  Sink- 
ler,  179  U.  S.  58,  21  Sup.  Ct.  Rep.  17, 

45:84 
Cited  In  Swaflford  v.  Templcton,  185  U.  S.  491, 
46  L.  ed.  1007.  22  S«p.  Ct.  Rep.  783— Giles 
v.  Teasley,  193  U.  S.  166.  48  L.  ed.  661.  24 
Sup.  Ct.  Rep.  359 — Anthony  v.  Burrow,  129 
Fed.  788— Knight  v.  Sheldon,  134  Fed.  426. 

973.  The  ruling  of  the  district  court  of 
the  United  States  for  the  district  of  Porto 
Rico  that  the  recovery  for  the  breach  of  a 
promise  to  marry  was  not  limited  to  the 
expense  incurred  in  reliance  on  the  promised 
marriage,  as  provided  by  Porto  Rico  Civ. 
Code,  art.  44,  is  not  the  equivalent,  for  the 
purpose  of  sustaining  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States,  of 
la  denial  of  a  right  claimed  under  a  law 
of  the  United  States,  on  the  theory-  that  this 
article  became  a  law  of  the  United  States 
by  reason  of  the  act  of  April  12,  1900  (31 
Stat,  at  L.  77,  chap.  191),  §  8,  continuini? 
local  laws  in  force.  Ortega  v.  Lara.  202  U. 
S.  339,  26  Sup.  Ct.  Rep.  707.  50:  1055 
Cited  in  Denes  v.   Urnitla.  202  U.   S.   614,  50 

L.  ed.   1172,  26   Sup.  Ct.   Rep.  767. 

When  and  where  question  must  be  pre- 
sented. 

974.  A  question  as  to  the  constitutional- 
itv  of  a  state  statute,  first  raised  in  the  as- 
signment  of  errors  in  the  circuit  court  of 
appeals,  with  nothing  to  present  it  in  the 
circuit  court,  except  a  general  exception  to 
an  instruction  in  favor  of  the  plaintiff's 
right  to  recover  under  the  statute, — ^will 
not  sustain  a  writ  of  error  to  the  circuit 
court  of  the  United  States  from  the  Su- 
preme Court  under  the  act  of  Congress  of 
March  3,  1891.  chap.  517,  g  5.  Cincinnati, 
H.  &  D.  R.  Co.  V.  Thiebaud,  177  U.  S.  615, 
20  Sup.  Ct.  Rep.  822,  44:  911 
Cited  in  Sun  Printing  &  Pub.  Asso.  v.  Edwards. 

104  r.  S.  380,  48  L.  ed.  1020,  24  Sup.  Ct. 
Rep.  006 — American  Sugar  Ref.  Co.  v.  New 
Orleans.  43  C.  C.  A.  394,  104  Fed.  3— Wat- 
kins  V.  King,  56  C.  C.  A.  298,  118  Fed. 
532. 

975.  The  dismissal  of  a  bill  on  demurrer 
for  want  of  equity,  holding  that  in  a  former 
suit  a  prrson  was  sufficiently  made  a  piirty 
to  bind  him  by  the  decree  in  his  individual 
as  well  as  in  his  representative  capacity, 
cannot  be  the  subject  of  appeal  on  the 
ground  that  it  denied  due  process  of  law.  if 
the  question  of  constitutional  right  was  not 
presented  in  the  lower  court.  Cornell  v. 
Green,  163  U.  S.  75,  16  Sup.  Ct.  Rep.  969. 

41:  76 

976.  A   contention   that   bv   the   sentence 

ft 

of  an  army  court-martial  the  accused  was 


twice  punished  for  the  same  ofTcnse  ia  so 
raised  as  to  authorize  a  direct  appeal  to 
the  Supreme  Court  of  the  United  States 
from  an  order  of  a  circuit  court  discharg- 
ing a  writ  of  habeas  corpus,  as  a  case  in- 
volving the  construction  and  application  of 
the  Constitution  of  the  United  States,  where 
such  contention  was  put  forward  in  the  pe- 
tition and  was  argued  on  the  return.  Car- 
ter V.  McClaughry,  183  U.  S.  365,  22  Sup. 
Ct.  Rep.   181,  46:  236 

977.  A  case  which  involves  the  appli- 
cation of  the  Constitution  of  the  United 
States,  and  is  therefore  the  subject  of  a  di- 
rect appeal  from  a  circuit  court  to  the  Su- 
preme Court,  under  the  act  of  March  3,  1891 
(26  Stat,  at  L.  827,  chap.  517,  U.  S.  Comp. 
Stat.  1901,  p.  549),  §  5,  is  presented  by  a 
bill  in  equity  which  alleges  that  a  contract 
right  of  a  waterworks  company,  with  whose 
predecessors  a  municipality,  with  legisla- 
tive sanction,  contracted  'for  a  municipal 
water  supply,  is  impaired  by  an  ordinance 
directing  that  the  waterworks  company  be 
notified  that  the  city  denies  any  liability  on 
a  contract  for  the  use  of  hydrants,  and 
by  the  subsequent  action  of  the  city  in  hold- 
ing an  election  to  authorize  an  issue  of 
bonds  to  buy  or  construct  waterworks  of 
its  own,  and  in  refusing  to  pay  the  amount 
due  and  payable  under  the  terms  of  the  con- 
tract. Vicksburg  v.  Vicksburg  Waterworks 
Co.  202  U.  S.  453,  26  Sup.  Ct  Rep.  660. 

50:  1102 

How  Federal  question  raised. 

978.  Only  when  the  constitutionality  of  a 
law  of  the  United  States  is  drawn  in  ques- 
tion, not  incidentally,  but  necessarily  and 
directly,  can  the  jurisdiction  of  the  Supreme 
Court  be  invoked  for  that  reason.  Ansbro 
V.  United  States,  159  U.  S.  695,  16  Sup.  Ct. 
Rep.  187,  40:  310 
Cited  in  Ilanford  v.  Davles,  163  tJ.  S.  280,  41 

L.  ed.  159.  16  Sup.  Ct  Rep.  1051— Argonaut 
Min.  Co.  V.  Kennedy  Mln.  &  Mill.  Co.  84 
Fed.  3. 

979.  A  constitutional  question  which  will 
give  jurisdiction  to  the  Supreme  Court  of 
the  United  States  on  appeal  from  a  circuit 
court  is  not  presented  by  a  record  which 
does  not  show  that  the  question  was  pre- 
sented to  the  court  below,  and  merely  shows 
that  the  question  is  contained  in  an  nssign- 
ment  of  errors  made  for  the  purposes  of  the 
appeal.  Arkansas  v.  Schlierholz,  179  U. 
S.  598,  21  Sup.  Ct.  Rep.  229,  45:  335 

980.  Mere  allegations,  not  based  upon  the 
facts  of  the  case,  are  insufficient  to  raise  a 
question  as  to  the  construction  or  validity 
of  a  treaty  of  the  United  States  for  the 
purpose  of  a  writ  of  error  to  the  circuit 
court.  Budzisz  v.  Illinois  Steel  Co.  170  IT. 
S.  41,  18  Sup.  Ct.  Rep.  503,  42:  941 
Cited  In  California  Oil  &  Gas  Co.  v.  Miller,  96 

Fed.  17. 

981.  The  construction  of  an  Indian  treaty 
is  not  drawn  in  question  in  a  suit  in  a 
Federal  circuit  court,  so  as  to  justify  a  di- 
rect apfeal  to  the  Simreme  Court  under  the 
act  of  March  3,  1891   (26  SUt.  at  L.  827, 
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chap.  517,  U.  S.  Comp.  Stat.  1901,  p.  549), 
§  5,  where  the  contentions  with  reference  to 
the  proper  construction  of  such  treaty  are 
only  made  by  way  of  founding  an  argument 
as  to  the  proper  construction  of  the  act  of 
August  7,  18S2  (22  Stat,  at  L.  342,  chap. 
434),  providing  for  allotments  in  an  Indian 
reservation,  which  is  the  issue  directly  in 
question.  Sloan  v.  United  States,  193  U.  S. 
614,  24  Sup.  Ct.  Rep.  570,  48:  814 

982.  The  construction  of  the  extradition 
treaties,  on  which  the  determination  of  the 
case  depended  in  part,  at  least,  was  none 
the  less  so  drawn  in  question  by  habeas 
corpus  proceedings  in  a  Federal  circuit 
court  as  to  permit  a  direct  review  of  the 
judgment  in  the  Supreme  Court,  because  it 
&lso  became  necessary  or  appropriate  for 
the  court  below  to  construe  the  acts  of  Con- 
gress passed  to  carry  into  effect  the  pro- 
risions  of  such  treaties.  Pettit  v.  Walshe, 
194  U.  S.  205,  24  Sup.  Ct.  Rep.  657, 

48:938 

983.  The  constitutional  objection,  that  a 
Kntence  of  an  army  court-martial  imposed 
a  double  punishment  for  the  same  offense, 
(an  hardly  be  deemed  to  be  raised  in  a 
United  States  circuit  court,  so  as  to  au- 
thorize a  direct  appeal  to  the  Supreme  Court 
"f  the  United  States,  by  a  bare  averment  in 
a  petition  for  a  writ  of  habeas  corpus  that, 
p^-titioner  having  suffered  the  punishment 
(if  dismissal  and  of  publication,  his  "im- 
prisonment is  without  authority  of  law," 
and  bis  further  punishment  and  detention 
''and  the  carrying  out  of  said  sentence  is 
p^mtratry  to  law  and  to  the  provision  of  the 
Constitution  of  the  United  States,  and  is 
illegal."  Carter  v.  Roberts,  177  U.  S.  496, 
20  Sup.  a.  Rep.  713,  44:  861 
Ciifd  in  Grafton  t.  UnltM  States,  206  U.   S. 

347,  51  L.  ©d.  1089,  27-^  Sup.  Ct.  Rep.  749. 

984.  The  construction  or  application  of 
the  Constitution  of  the  United  States  is  not 
involved,  so  as  to  sustain  an  appeal  direct- 
ly from  the  circuit  court  to  the  Supreme 
<  ourt  of  the  United  States,  by  virtue  of  a 
pW  to  the  effect  that  parties  had  been  im- 
properly or  collUsivcly  made  or  joined,  and 
v-tting  out  facts  which,  if  true,  would  re- 
lairp  the  dismissal  of  the  suit  for  want  of 
'urisdiction.  Merritt  v.  Bowdoin  College, 
169  U.  S.  551,  18  Sup.  Ct.  Rep.  415, 

42:  850 

Citfd  Id  Reed  v.  Stanly,  89  Fed.  434— Reed  v. 

Stanley,    38    C.    C.    A.    332,    97    Fed.    522— 

Blytbe   Co.    v.   Hinckley,    49    C.    C.    A.    658, 

ni  Fed.  838. 

•Vatnre  of  decision  as  affecting  review. 

985.  The  mere  fact  that  the  defeated  party 
in  a  suit  in  the  Federal  circuit  court  set  up 
the  repugnancy  of  a  state  law  to  the  Feder- 
al 'Constitution  does  not  authorize  him  to 
maintain  a  direct  appeal  to  the  Supreme 
Court  under  the  act  of  March  3,  1891,  chap. 
^n,  §  5  (26  Stet.  at  L.  827,  U.  S.  Comp. 
^tat  1901,  p.  549),  where  his  contention  on 
that    point   was    sustained.     Anglo-Ameri- 


can Provision  Co.  v.  Davis  Provision  Co.  191 
U.  S.  376,  24  Sup.  Ct.  Rep.  93,  48:  228 

Cited  in  Empire  State- Idaho  Min.  &  Develop- 
ing Co.  V.  Hanley,  198  U.  S.  298,  49  L.  e^. 
1059,  25  Sup.  Ct.  Rep.  691. 

986.  The  jurisdiction  of  the  Supreme 
Court  of  the  United  States  upon  appeal  from 
a  circuit  court  on  the  ground  that  a  consti- 
tutional question  is  involved  does  not  de- 
pend on  the  question  whether  the  right 
claimed  under  the  Constitution  was  upheld 
or  denied  in  the  court  below,  and  is  not 
limited  to  the  constitutional  question,  but 
includes  the  whole  case.  Holder  v.  Ault- 
man,  M.  A.  Co.  169  U.  S.  81,  18  Sup.  Ct.  Rep. 
269,  42:  669 
Cited    In    Loeb   v.    Columbia   Twp.    179    U.    S. 

480,  45  L.  ed.  286.  21  Sup.  Ct.  Rep.  174 — 
Ex  parte  Jacobi,  104  Fed.  682. 

Reality  of  controversy. 

987.  Questions  which  can  be  raised  under 
any  of  the  subdivisions  of  §  5  of  the  judi- 
ciary act  of  1891  (26  Stat,  at  L.  828,  chap. 
517,  U.  S.  Comp.  Stat.  1901,  p.  549),  for  the 
purpose  of  a  direct  appeal  to  the  Supreme 
Court  of  the  United  States  from  a  circuit 
court,  must  be  real,  and  present  contro- 
versies that  are  substantial,  not  only  from 
the  nature  of  the  principles  invoked,  but 
from  the  relation  to  them  of  the  party  by 
whom  they  are  invoked.  Lampasas  v.  Bell, 
180  U.  S.  276,  21  Sup.  Ct.  Rep.  368, 

45:  527 
Cited  in  Red  River  galley  Nat.  Bank  v.  Craig, 
181  U.  S.  558,  45  L.  ed.  1000,  21  Sup.  Ct 
Rep.  703 — Smitb  v.  Indiana,  191  U.  S. 
148,  48  L.  ed.  127.  24  Sup.  Ct.  Rep.  51— 
Anglo-American  Provision  Co.  v.  Davis 
Provision  Co.  191  V.  S.  378.  48  L.  ed.  229, 
24  Sup.  Ct.  Rep.  93 — Sloan  v.  United  States. 
193  U.  S.  620,  48  L.  ed.  817.  24  Sup.  Ct. 
Rep.  570 — Empire  State-Idaho  Min.  &  De- 
veloping Co.  V.  Hanley,  108  U.  S.  298,  49 
L.  ed.  1059,  25  Sup.  Ct.  Rep.  691 — New 
York  ex  rel.  Hatch  v.  Reardon,  204  U.  8. 
160,  51  L.  ed.  422,  27  Sup.  Ct.  Rep.  188 — 
The  Winnebago  (Iroquois  Transp.  Co.  v. 
DeLaney  Forge  &  Iron  Co.)  205  U.  S.  360, 
51  L.  ed.  840.  27  Sup.  Ct.  Rep.  500 — Payne 
V.  Staunton,  55  W.  Va.  209,  46  S.  E.  927. 

\l'ho  may  raise  qaestion. 

988.  The  construction  or  validity  of  a 
treat V  of  the  United  States  is  not  involved 
for  the  purpose  of  a  writ  of  error  to  the 
circuit  court  by  persons  who  did  not  con- 
nect themselves  with  or  claim  any  rights 
under  such  treaty  or  any  of  the  parties 
thereto.  Budzisz  v.  Iliinois  Steel  Co.  170 
U.  S.  41,  18  Sup.  Ct.  Rdp.  503,  42:  941 

983.  The  contention  that  a  new  incorpo- 
ration of  a  city,  bringing  in  people  who 
w^ere  not  formerly  in  the  city,  without  giv- 
ing them  any  opportunity  to  be  heard,  is 
in  violation  of  their  constitutional  rights, 
cannot  be  made  by  the  city  on  behalf  of 
such  people,  who  have  not  objected  to  the 
incorporation  on  that  ground,  so  as  to  raise 
a  constitutional  question  for  the  purpose 
of  a  direct  appeal  to  the  Supreme  Court  of 
the  United  States  from  a  circuit  court  un- 
der the  judiciarv  act  of  1891,  §  5  (26  Stat, 
at  L.  828,  chap.*^517,  U.  S.  Comp.  Stat.  1901, 
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p.  549),  in  an  action  against  the  city  on 
unpaid  coupons  for  interest  on  bonds  is- 
sued after  the  new  incorporation.  Lampasas 
ir.  Bell,  180  U.  S.  276,  21  Sup.  Ct.  Rep.  368, 

45:  527 

•(4)  Effect  of  Appeal  to  Circuit  Court 

of  Appeals, 

990.  A  writ  of  error  to  the  circuit  court 
from  the  Supreme  Court  of  the  United 
States  to  review  the  merits  cannot  be  taken 
pending  a  writ  of  error  from  the  circuit 
<!ourt  of  appeals  in  the  same  case.  Colum- 
bus Constr.  Co.  v.  Crane  Co.  174  U.  S.  600, 
19  Sup.  Ct.  Rep.  721,  43:  1102 
<lited  In  Cincinnati,  H.  &  D.  R.  Co.  v.  Tbiebaud, 

177   U.   S.  620,  44   L.  ed.  913,   20  Sup.   Ct. 
Rep.  822. 

991.  A  direct  appeal  to  the  Supreme  Court 
of  the  United  States  from  a  decision  of  a 
•circuit  court  involving  a  constitutional 
right  cannot  be  taken,  under  the  act  of  Con- 
gress of  March  3,  1891,  after  the  cause  has 
been  appealed  to  and  decided  bj  the  circuit 
court  of  appeals,  as  that  act  does  not  per- 
mit independent  appeals  to  both  courts. 
Carter  v.  Roberts,  177  U.  S.  496,  20  Sup. 
Ct.  ReD.  713,  44:  861 
•Cited  In  Carter  v.  McClaughry,  183  U.  S.  378, 

46  L.  ed.  242,  22  Sup.  Ct.  Rep.  181. 

992.  A  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  circuit 
court  will  be  dismissed,  if  taken  while  a 
prior  writ  of  error  from  a  circuit  court  of 
appeals  is  pending  in  that  court.  Cincin- 
nati, H.  &  D.  R.  Co.  V.  Thiebaud,  177  U.  S. 
615.  20  Sun.  Ct.  Rep.  822,  44:  911 

<Jited   In    Pikes   Peak    Power   Co.    v.    Colorado 
Springs,  44  C.  C.  A.  339,  105  Fed.  7. 

£93.  The  right  to  appeal  directly  to  the 
United  States  Supreme  Court  from  the  cir- 
cuit court  because  of  a  constitutional  ques- 
tion is  not  waived  by  taking  an  appeal  also 
to  the  circuit  court  of  appeals.  Pullman's 
Palace  Car  Co.  v.  Central  Transp.  Co.  171 
U.  S.  138,  18  Sup.  Ct.  Rep.  808,  43:  108 
KHted   in   Columbus   Constr.   Co.   v.    Crane   Co. 

174  U.   S.  602,  43   L.  ed.  1102,   19   Sup.  Ct. 

Rep.    721 — Carter    v.    Roberts,    177    U.    S. 

500,  44  L.  ed.  863,  20  Sup.  Ct.  Rep.  713. 

4.  Over  Territorial  Courts, 

Appeal  from  Federal  Courts  for  Territories, 

see  supra.  111.  d,  3. 
Finality  of  Order,  see  supra,  290. 
■Jurisdictional  Amount,  see  supra,  345,  346, 

379,  406,  414,  436,  470,  477,  484,  493. 

494,  518,  522,  531,  537,  586,  592,  594, 

598a,  614,  620. 
Mode  of  Review,  see  supra,  643,  653,  659- 

668,  687. 
Jurisdiction   of   Circuit  Court   of   Appeals, 

see  supra,  732-735. 
Insular  Courts,  see  infra,  IIL  d,  5. 
Conclusiveness    of    Findings    of,    see    infra, 

VIIL  1,  3,  e. 
Review   of   Judgment   of,   see    infra,    4286- 

4293,  4361,  4365. 


Review  of  Question  not  Raised  Below,   see 

infra,  4518. 
Effect  of  Matters  Pending  Appeal,  see  infra, 

5203. 
Proper  Judgment  on  Appeal  from  Judgment 

of,  see  infra,  5233,  5250. 

994.  The  appellate  power  of  the  Supreme 
Court  upon  writs  of  error  or  appeals  from 
territorial  courts  does  not  depend  upon  the 
judiciary  act  of  1789,  but  upon  laws  regu- 
lating the  judicial  proceedings  of  the  terri- 
tory.   McNulty  V.  Batty,  10  How.  72, 

13:  333 

.995.  The  jurisdiction  of  this  court  to  re- 
view a  decision  of  the  territorial  court  is 
rep^lated  by  the  statute  approved  April  7, 
1874,  chap.  80,  entitled  "An  Act  Concerning 
the  Practice  in  Territorial  Courts  and  Ap- 
peals Therefrom."  18  Stat,  at  L.  27.  Apache 
County  V.  Barth,  177  U,  8.  638,  20  Sup.  Ct. 
Rep.  718,  44:  878 

Cited    in    Armijo    ▼.    Armijo,    181    U.    S.     561. 

45  L.  ed.  1002,  21  Sup.  Ct.  Rep.  707. 

998.  An  appeal  or  writ  of  error  lies  to 
the  Supreme  Court  of  the  United  State?* 
from  the  judgments  or  decrees  of  the  su- 
preme courts  of  the  territories,  except  in 
cases  where  the  judgments  of  the  circuit 
courts  of  appeals  are  made  final.  Shute  v. 
Keyser,  149  U.  S.  649,  13  Sup.  Ct.  Rep.  960, 

37:  884 
Cited  In  Aztec  Mln.  Co.  ▼.  Ripley.  151  U.  S.  81. 
38  L.  ed.  81,  14  Sup.  Ct.  Rep.  236 — Folsom  ▼. 
United  States,  160  U.  S.  123.  40  L.  ed.  3»4,  16 
Sup.  Ct.  Rep.  222 — Gonzales  v.  CunninsfianD, 
164  U.  S.  621,  41  L.  ed.  575.  17  Sup.  Ct. 
Rep.  182 — Simms  v.  SImms,  175  U.  8.  166. 
44  L.  ed.  117,  20  Sup.  Ct.  Rep.  58 — Pacific 
Coast  S.  S.  Co.  V.  Pande,  180  U.  S.  630,  45 
L.  ed.  709,  21  Sup.  Ct.  Rep.  922 — Royal 
Ins.  Co.  y.  Martin,  192  U.  S.  160,  48  L.  ed. 
388,  24  Sup.  Ct.  Rep.  247 — Plymouth  Cordago 
Co.  V.  Smltb,  194  U.  S.  314,  48  L.  ed.  093, 
24  Sup.  Ct.  Rep.  725. 

997.  A  writ  of  error  does  not  lie  from  this 
court  to  the  general  court  for  the  territory 
northwest  of  the  Ohio.  Clarke  v.  Bazadone, 
1  Cranch,  212,  2:  85 

998.  An  appeal  lies  from  the  district  court 
of  the  United  States  for  the  territory  of 
Orleans  to  this  court.  Morgan  v.  Callander, 
4  Cranch,  3.70,  2:  6S0 

999.  The  final  judgments  or  decrees  of 
the  district  court  of  Alaska  may  be  reviewed 
by  the  Supreme  Court  as  in  cases  of  the 
same  kind  from  other  courts.  Re  Cooper. 
143  U.  S.  472,  12  Sup.  Ct.  Rep.  45.^, 

3S:  232 
Cited  in  United  States  ▼.  Sampson,  19  App.   D. 
C.    438. 

1000.  The  United  States  courts  in  the  In- 
dian territory  are  on  the  same  footing  with 
regard  to  writs  of  error  and  appeals  to  the 
Supreme  Court  of  the  United  States  as 
that  occupied  by  the  circuit  and  district 
courts  of  the  United  States.  McLish  ▼. 
Roff,  141  U.  S.  661,  12  Sup.  Ct.  Rep.  118, 

35:  893 

1001.  The  decision  of  a  district  court   in 
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a  territory,  denying  a  motion  for  a  new 
trial,  is  the  exercise  of  a  discretion  not  re- 
Tiewable  in  the  territorial  supreme  court, 
except  under  an  express  statute  of  the  terri- 
tory. And  the  decision  of  the  appellate 
court  affirming  such  an  order  is  not  re- 
viewable in  the  Supreme  Court  of  the  Unit- 
ed States,  in  the  absence  of  any  act  of  Con- 
grras  authorizing  appeals  in  such  cases. 
Sparrow  v.  Strong,  4  Wall.  584,  18:  410 

Cited  In   Copper   King  ▼.  Johnson,   196  U.   S. 
627,  49  L.  ed.  351.  25  Sup.  Ct.  Rep.  793. 

1002.  A  decree  for  alimony  and  counsel 
fees,  although  in  one  sense  an  incident  to  a 
5uit  for  divorce,  if  it  is  a  distinct  and  sev- 
erable final  judgment  for  a  sum  of  money 
of  a  sufficient  jurisdictional  amount,  may 
be  appealed  from  the  supreme  court  of  a 
territory  to  the  Supreme  Court  of  the  Unit- 
ed States.  Sims  v.  Sims,  175  U.  S.  162,  20 
Sup.  Ct,  Rep.  58,  44:  115 
<^ited  In  De  la  Rama  ▼.  De  la  Rama,  201  U.  S. 

308.  50  L.  ed.  767,  26  Sup.  Ct.  Rep.  485. 

1003.  A  proceeding  to  obtain  from  the  dis- 
trict court  of  the  United  States  for  the  dis- 
Trict  of  Alaska  the  license  for  ocean  and 
ffrastwise  vessels  plying  in  Alaskan  waters 
»»r*«Tibed  bv  the  act  of  Congress  of  March 
3.  1899,  I  460,  (30  SUt.  at  L,  1253,  1336, 
chap.  429 ) ,  is  not  an  action  or  suit  in  which 
a  final  judgment  can  be  rendered  from  which 
petitioners  can  appeal  to  the  Supreme  Court 
of  the  United  States,  although  their  peti- 
tion is  coupled  with  a  protest  acfainst  being 
eompelled  to  take  out  such  a  license.  Pa- 
eific  Steam  Whaling  Co.  v.  United  States, 
187  U.  S.  447,  23  Sup.  Ct.  Rep,  154, 

47:  253 
Cited  in  Pacific  Steam  Whalinsr  Co.  v.  United 
States,  187  U.  S.  454,  47  L.  ed.  256.  23  Sup. 
Ct.  Rep.  157. 

Kditorlal  note. 

Review  of  decisions  of  territorial  courts 
in  Supreme  Court.  13:  867 

Habeas  corpus  cases. 

Cases  Taken  from  District  and  Circuit 
Courts,  see  supra,  860,  961. 

Repeal  of  Statute  as  to,  see  Statutes. 
655. 

See  also  supra,  176. 

1004.  Jurisdiction  entertained  by  the  Su- 
preme Court  of  an  appeal  from  a  final  order 
in  habeas  corpus  proceedinjrs  entered  by  a 
territorial  court.  Re  Nielson,  131  U.  S.  i76, 
^  Sup.  Ct.  Rep.  672,  33:  118 
Of/M  in   Gonsaics   v.    CunnlDgham,   164   U.    S. 

020.  41  L.  ed.  675,  17  Sup.  Ct.  Rep.  182. 

1005.  Under  U.  S.  Rev.  Stat.  S  1909,  an 
appeal  lies  to  the  United  States  Supreme 
Court  from  an  order  and  judgment  out  of 
tbe  district  court  of  Utah  refusing  to  issue 
a  writ  of  habeas  corpus  to  release  one  11- 
leeally  detained  under  a  sentence  of  the 
district  court  of  that  territory.  Re  Snow, 
120  U.  S.  274,  7  Sup.  Ct.  Rep.  556,  30:  658 
f'itfd  in  Re  Prederich,  149  U.  S.  75,  37  L.  ed. 

ftr»6,  13  Sup.  Ct.  Rep.  793 — Oonaales  v. 
ronninifbam,  164  U.  S.  620.  41  L.  ed.  575. 
17  Sop.  Ct.  Rep.  182— Re  Klnjc,  51  Fed. 
436~-Re  Barton,  6  Utah,  206.  21   Pac.  908. 


1006.  A  determination  by  the  supreme 
court  of  the  territory  of  Arizona  in  a  habeas 
corpus  case  as  to  which  custodian  a  child 
of  tender  years  shall  be  committed  to  is  not 
appealable  to  the  Supreme  Court  of  the 
United  States  under  U.  S.  Rev.  Stat.  §  1909, 
as  a  case  "involving  the  question  of  personal 
freedom"  within  the  meaning  of  that  sec- 
tion. New  York  Foundling  Hospital  v.  Gat- 
ti,  203  U.  S.  429,  27  Sup.  Ct  Rep.  53, 

51:254 

Criminal  cases. 

Appeal  from  Decisions  of  District  and 
Circuit  Courts,  see  supra,  III.  d, 
3,  f. 

Jurisdiction  of  Circuit  Court  of  Ap- 
peals, see  supra,  742. 

Appeals  Taken  from  Courts  of  District 
of  Columbia,  see  infra.  III.  d,  6,  c. 

Decisions  of  Porto  Rican  Courts,  see. 
infra,  1041-1043. 

See  also  supra,  316. 

1007.  Jurisdiction  over  a  judgment  of  the 
supreme  court  of  Oklahoma  in  a  capital 
case  entertained  in  absence  of  objection. 
Queenan  v.  Oklahoma,  190  U.  S.  548,  23  Sup. 
Ct.  Rep.  762,  47:  1175 
Cited  in  New  v.  Oklahoma.  195  U.  S.  25C,  40 

L.  ed.  184,  25  Sup.  Ct.  Rep.  68. 

1008.  Lack  of  statutory  authority  pre- 
cludes a  review  in  the  Federal  Supreme 
Court  of  judgments  of  the  supreme  court  of 
the  territory  of  Oklahoma  in  capital  cases. 
New  V.  Oklahoma,  195  U.  S.  252,  25  Sup. 
Ct.  Rep.  68,  49:  182 
Cited  in  Re  Moran,  203  U.  S.  103.  51   L.  ed. 

108,   27    Sup.   Ct.    Rep.   25. 

1009.  The  Supreme  Court  of  the  United 
States  has  no  jurisdiction  to  review  the  de- 
cision of  the  supreme  court  of  Montana  in 
a  criminal  case.  Farnsworth  v.  Montana, 
129  U.  S.  104,  9  Sup.  Ct.  Rep.  253,  32:  616 
Cited  In  United  States  ▼.  Sauges.  144  U.  8.  319, 

36  L.  ed.  440,  12  Sup.  Ct.  Rep.  609 — Cross  v. 
United  States.  145  U.  S.  574.  36  L.  ed.  822, 
12  Sup.  Ct.  Rep.  842 — Cross  v.  Burke,  146 
U.  S.  87.  36  L.  ed.  898,  13  Sup.  Ct.  Rep. 
22 — Washington  &  Q.  R.  Co.  v.  District  of 
Columbia.  146  U.  S.  231.  36  L.  ed.  J)5;j,  13 
Sup.  Ct.  Rep.  64 — Chapman  v.  United  States, 
164  r.  S.  449.  41  L.  ed.  509,  17  Sup.  Ct. 
Rep.  76 — Gonzales  v.  Cunningham.  164  U. 
S.  618,  41  L.  ed.  .^^74.  17  Sup.  Ct.  Rep.  182— 
Sinclair  v.  District  of  Columbia,  102  U.  S. 
19,  48  L.  ed.  324.  24  Sup.  Ct.  Rep.  212— 
Chapman  y.  United  States,  8  App.  D.  C.  321. 

1010.  The  appellate  jurisdiction  of  a  cap- 
ital case  from  the  United  States  court  for 
the  northern  district  of  the  Indian  terri- 
tory, given  by  the  act  of  Congress  of  March 
1,  1895,  to  the  appellate  court  of  the  United 
States  for  that  territory,  is  exclusive,  and 
.supersedes  the  provisions  of  the  acts  of 
February  6,  1889,  and  March  3,  1891,  re- 
specting the  jurisdiction  of  the  Supreme 
Court  of  the  United  States.  Brown  v.  Unit- 
ed States,  171  U.  S.  631,  19  Sup.  Ct.  Rep.  56, 

43:  312 

Cited  In   Stephens  v.  Cherokee  Nation,  174   U. 

S.  482.  43  L.  ed.  10.'>4.  19  Sup.  Ct.  Rep.  7'^2— 

Ansley   v.   Alnsworth.    180   U.   S.   2G0,   45   L. 

ed.  520,  21  Sup.  Ct.  Rep.  364. 
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1011.  It  does  not  follow  from  the  fact 
that  a  criminal  case  involves  the  construc- 
tion of  a  Federal  statute  that  the  validity 
of  "an  authority  exercised  under  the  United 
States"  is  drawn   in  question. 

Snow  V.  United  States,  118  U.  S.  346,  6  Sup. 

Ct.  Rep.  1059,  30:  207 

Cited  In  United  States  v.  Lynch,  137  U.  S.  286, 

34  L.  ed.  703,  11  Sup.  Ct.  Rep.  114 — Ferry  v. 

King  County,  141  U.  S.  673,  35  L.  ed.  898, 12 

Sup.  Ct.  Rep.  128 — Ignited  States  ▼.  Sanges, 

144   U.    S.   320,  36   L.  ed.   440,   12   Sup.    Ct. 

Rep.  609 — World's  Columbian   Exposition  v. 

United  States.  6  C.  C.  A.  71,  18  U.  S.  App. 

42,  56  Fed.  667. 

1012.  This  court  cannot  review  the  final 
judgments  of  the  supreme  court  of  the 
territory  of  Washington  in  criminal  cases, 
unless  the  Constitution  or  a  statute  or 
treaty  of  the  United  States  was  drawn  in 
question  therein.  Watts  v.  Washington,  91 
IT.  S.  580,  23:  328 
Cited   In   Farnsworth   v.   Montana,   120   U.    S. 

110.  32  L.  ed.  617,  0  Sup.  Ct.  Rep.  253— 
Chapman  ▼.  United  States,  164  U.  S.  440, 
41   L.  ed.  509,  17   Sup.   Ct.   Rep.   70. 

1013.  The  provision  of  the  act  of  March 
3,  1885,  chap.  365,  S  2,  authorizing  a  writ 
of  error  from  the  United  States  Supreme 
Court  to  the  supreme  court  of  any  territory 
in  any  case  in  which  is  drawn  in  question 
the  validity  of  a  treaty  or  statute  of,  or  an 
authority  exercised  under,  the  United 
States,  does  not  extend  to  criminal  cases. 
United  States  v.  Sanges,  144  U.  S.  310,  12 
Sup.  Ct.  Rep.  609,  36:  445 
Cited  in  Chapman  t.  Untted  States,  164  U.  S. 

448,  41  L.  ed.  509,  17  Sup.  Ct.  Rep.  76. 

1014.  A  proceeding  by  information  in  the 
probate  court  in  Montana  against  a  person 
for  the  crime  of  misdemeanor  in  having,  as 
a  commercial  traveler,  in  violation  of  a  stat- 
ute, offered  for  sale  in  that  territory  mer- 
chandise to  be  delivered  at  a  future  time, 
without  first  having  obtained  a  license,  is  a 
criminal  case,  and  therefore  cannot  be  taken 
by  writ  of  error  to  the  United  States  Su- 
preme Court.  Farnsworth  v.  Montana,  129 
U.  S.  104,  9  Sup.  Ct.  Rep.  253,  32:  616 

1015.  The  question  of  the  appellate  juris- 
diction of  the  Supreme  Court  over  a  case 
arising  under  8  3  of  the  act  of  1882,  pro- 
viding for  the  punishment  of  cohabitation 
with  more  than  one  woman,  was  not  raised 
or  decided.  Cannon  v.  United  States,  116 
U.  S.  55,  6  Sup.  Ct.  Rep.  278,  29:  561 
Cited  In  Snow  v.  United  States,  118  U.  S.  347, 

354,  30  L.  ed.  210,  6  Sup.  Ct.  Rep.  1059— 
Cannon  v.  United  States,  118  U.  S.  355,  30 
L.  ed.  210,  6  Sup.  Ct.  Rep.  1064 — United 
States  v.   Sanges,  144  U.   S.  320,  36  L.  ed. 

449,  12  Sup.  Ct.  Rep.  609— Bullion,  B.  & 
C.  Mln.  Co.  V.  Eureka  Hill  MIn.  Co.  5  Utah, 
74,  11  Pac.  615. 

1016.  A  writ  of  error  from  this  court  to 
the  supreme  court  of  the  territory  of  Utah 
is  allowed  by  §  3  of  the  act  of  Congress  of 
June  23,  1874  (18  Stat,  at  L.  254,  chap. 
469),  in  criminal  cases,  where  the  accused 
has  been  sentenced  for  capital  punishment 


or  convicted  of  bigamy  or  polygamy.    Wig- 
gins v.  Utah,  93  U.  S.  465,  23:  941 

1017.  There  is  no  statute  in  force  which 
gives  this  court  jurisdiction  to  review  a  de- 
cision of  the  supreme  court  of  the  territory 
of  Utah,  in  a  case  arising  under  §  3  of  the 
act  of  March  22,  1882,  declaring  it  a  mis- 
demeanor to  cohabit  with  more  than  one 
woman.  This  is  a  new  and  distinct  offense 
from  bigamy  or  polvgamy.  Snow  v.  United 
States,  118  U.  S.  34*^6,  6  Sup.  Ct.  Rep.  1059,. 

30:207 

Cited  In   Cannon  v.   United   States,  118   U.    S. 

353,  29  L.  ed.  562,  6  Sap.   Ct.  Rep.  10G4 — 

People  ex  rel.  Dickson  v.   Clayton,  4  Utah, 

452,   11   Pac.  213. 

1018.  A  statutory  provision  authorizing* 
a  writ  of  error  from  this  court  to  the  su- 
preme court  of  Utah,  in  cases  of  conviction 
of  polygamy  or  bigamy,  does  not  authorize 
one  in  case  of  a  conviction  under  $  3  of  the 
act  of  1882,  making  cohabitation  with  more 
than  one  woman  a  crime.  Nor  does  any 
other  statute  in  force  give  this  court  i'ris- 
diction  of  such  a  case.  Snow  v.  I'v'ted 
States,  118  U.  S.  346,  6  Sup.  Ct.  Rep.  1059, 

30:207 
Cannon  y.  United  States,  116  U.  S.  55,  S 
Sup.  Ct.  Rep.  278,  29:  561 

Cited  In  Farnsworth  v.  Montana,  129  U.  S.  110. 
32  L.  ed.  617,  9  Sup.  Ct.  Rep.  253 — Chapman 
v.  United  States,  164  U.  8.  448,  41  L.  ed. 
509,  17  Sup.  Ct.  Rep.  76 — Qonsalee  r.  Can- 
nlngham,  164  U.  S.  620,  41  L.  ed.  570,  IT 
Sup.  Ct.  Rep.  182 — People  ex  rel.  Dickson  t. 
Clayton,  4  Utah,  452.  11  Pac.  213. 

On  questions  of  Federal  law. 

Jurisdiction   over   Decision    of   Circuit 

Court  of  Appeals,  sec  supra.  III. 

d.  2,  6. 
Jurisdictional  Amount,  see  supra,  346. 
Appeals  Taken  from  Courts  of  District 

of  Columbia,  see  infra,  III.  d,  6,  6» 
Over  Courts  of  Porto  Rico,  see  infra^ 

1039-1043a. 
See  also  supra,  1011-1013;  infra,  1034. 

1019.  By  the  act  orpinizing  Oregon  ter- 
ritory, "writs  of  error  and  appeals  from  final 
decisions  of  its  supreme  court  shall  be  al- 
lowed to  the  Supreme  Court  of  the  United 
States,  where  the  value  of  the  property  or 
the  amount  in  controversy  shall  exceed  $2,- 
000,  and  in  cases  where  the  Constitution  of 
the  United  States,  or  an  act  of  Congress,  or 
a  treaty  of  the  Unitea  States,  i«  brought  in 
question.  Lownsdale  v.  Parrish,  21  How. 
290,  16:  8a 

1020.  The  Supreme  Court  has  jurisdic- 
tion, under  8  2  of  the  act  of  March  3,  1885, 
to  review  the  judgment  or  decree  of  the  su- 
preme court  of  a  territory  in  a  case  where 
the  lawful  existence  of  a  body  of  persons  as 
a  territorial  legislature  is  questioned. 
Clough  V.  Curtis,  134  U.  S.  361,  10  Sup.  Ct. 
Rep.  573,  33:  94& 
Cited   in    United    States  y.    Lyncb.    137    IJ.    S. 

287,  34  L.  ed.  703,  11  Sup.  Ct.  Hep.  114 — 
South  Carolina  v.  Seymour  (United  State» 
ex  rel.  South  Carolina  ▼.  Seymour)  153  U. 
S.  350.  38  L.  ed.  744,  14  Sup.  Ct.  Rep.  871 
— Abbott  ▼.  National  Bank  of  Commerce,  175> 
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U.  8.  413,  44  L.  ed.  218,  20  Sap.  Ct.  Rep. 
153. 

1021.  Mandamus  proceedings  to  check  an 
alleged  usurpation,  by  bodies  claiming  to 
constitute  the  legislative  assembly  of  a  ter- 
ritory, of  the  legislative  power  conferred  by 
Congress  upon  such  legislative  assembly, 
draw  in  question  the  lawful  existence  of 
these  bodies,  and,  consequently,  the  validity 
of  an  authority  exercised  under  the  assumed, 
as  the  legislative  assembly,  to  exercise  un- 
der the  United  States.  Clough  v.  Curtis, 
134  U.  S.  361,  10  Sup.  Ct.  Rep.  573, 

33:  945 

1022.  A  controversy  as  to  the  constitu- 
tional right  of  a  territorial  legislature  to 
pass  a  specified  law  under  the  broad  legis- 
lative power  conferred  by  U.  S.  Rev.  Stat. 
I  1S5],  involves  the  validity  of  an  authority 
nercisied  under  the  United  States  within 
the  meaning  of  the  act  of  March  3,  1885  ( 23 
Stat,  at  L.  443,  chap.  355,  U.  S.  Comp. 
Stat.  1901,  p.  572),  §  2,  defining  the  appel- 
late jurisdiction  of  the  Supreme  Court  of 
the  United  States  over  the  supreme  courts 
of  the  territories.  New  Mexico  ex  rel.  Mc- 
Lean V.  Denver  &  R.  G.  R.  Co.  203  U.  S. 
3S.  27  Sup.  Ct.  Rep.  1,  51 :  78 

1023.  A  territorial  decision,  construing 
the  organic  law  and  the  scope  of  the  au- 
thority of  the  legislature,  to  the  effect  that 
a  small  village  witti  extensive  corporate 
limits  cannot  tax  farming  lands  for  munic- 
ipal purposes  if  they  lie  outside  the  platted 
portion  and  so  far  therefrom  that  the  owner 
will  receive  no  benefit  from  the  municipal 
RDvernment,  does  not  involve  the  validity  of 
authority  exercised  under  the  United 
States,  within  the  meaning  of  23  Stat,  at 
L  443,  chap.  355,  U.  S.  Comp.  Stat.  1901, 
p-  572,  so  as  to  give  jurisdiction  to  the 
Supreme  Court  of  the  United  States.  Lin- 
foni  V.  Ellison,  155  U.  S.  503,  15  Sup.  Ct. 
Kep.  179,  33:  239 
Ciird  In  Maricopa  &  P.  R.  Co.  v.  Arizona.  loG 

r.  S.  351.  30  L.  ed.  449,  15  Sup.  Ct.  Rep. 
•tdl— Mnse  V.  Arlington  Hotel  Co.  168  V.  S. 
43.5.  42  L.  ed.  633,  18  Sop.  Ct.  Rep.  109— 
Baca  v.*  Perex,   8   N.   M.   202.   42   Pac.    162. 

1024.  An  authority  exercised  under  the 
t'nited  States,  within  the  meaning  of  thi^^ 
Matute,  is  an  authority  exercised  or  claimed 
in  favor  of  one  of  the'  parties  to  the  cause, 
ihe  validity  of  which  was  put  in  issue  on 
the  trial  of  the  cause,  and,  hence,  does  not 
include  an  authority  exercised  by  the  Unit- 
M  States  in  removing  a  fence  inclosing  pub- 
lic lands  pursuant  to  the  judgment  sought 
to  be  reviewed.  Cameron  v.  United  States, 
146  U.  8.  533,  13  Sup.  Ct.  Rep.  184, 

36:  1077 

1025.  The  United  States  Supreme  Court 
has  jurisdiction  to  review  a  judgment  of  the 
supreme  court  of  Utah,  involving  the  ques- 
tion of  authority  exercised  under  the  United 
States,  within  the  meaning  of  the  act  of 
March  3,  1885  (23  Stat,  at  L.  443,  chap. 
355.  U.  S.  Comp.  Stat.  1901,  p.  572),  such 
a*  an  authority  exercised  by  the  governor  in 
the  appointment  of  an  auditor  of  public  ac- 


counts in  the  place  of  one  who  had  been 
elected  as  such  officer.  Clayton  v.  Utah  ex 
rel.  Dickson,  132  U.  S.  632,  10  Sup.  Ct.  Rep. 
190,  33: 455 

I  Cited  In   Clough  t.  Curtis,   134  U.  S.  370,  33 

L.    ed.    049,    10    Sup.    Ct.    Rep.    573 — United 

States   V.    Lynch,    137   U.    S.   287,   34    L.   ed. 

703,  11  Sup.  Ct.  Rep.  114 — Maricopa  &  P.  R. 

Co.  V.  Arizona,  156  U.  S.  351,  39  L.  ed.  449. 

15   Sup.    Ct.    Rep.    391 — Central    Loan   &   T. 

Co.  V.  Campt>ell  Commissioa  Co.  5  Okla.  409, 

•49    Pac.    48 — State    Capital    Printing   Co.    v. 

Grant  County,   8   Okla.   230,   59   Pac.   957 — 

People  V.  Hasbrouck.  11  Utah,  307,  39  Pac. 

918. 

1026.  The  power  of  a  territory  under  its 
organic  act  to  tax  that  part  of  a  railroad 
which  is  in  an  Indian  reservation  created 
by  act  of  Congress  presents  a  Federal  ques- 
tion which  will  sustain  an  appeal  from  the 
supreme  court  of  the  territory  to  the  United 
States  Supreme  Court.  Maricopa  &  P.  R. 
Co.  V.  Arizona,  156  U.  S.  347,  15  Sup.  Ct. 
Rep.  391,  39:  447 

1027-8.  The  decision  of  a  territorial  court 
sustaining  a  territorial  statute  providing 
for  verdicts  by  less  than  the  whole  number 
of  jurors,  on  the  ground  that  the  organic 
act  of  the  territory  gave  the  legislature  un- 
limited legislative  power,  as  against  the 
contention  that  the  act  of  Congress  as  thus 
interpreted  was  in  violation  of  the  7th 
Amendment,  is  subject  to  review  by  the  Su- 
preme Court  of  the  United  States  as  in- 
volving the  validity  of  an  act  of  Congress. 
Springville  v.  Thomas,  166  U.  S.  707,  17 
Sup.  Ct.  Rep.  717,  41:  1172 

Cited  in  Thompson  v.  Utah.  170  U.  S.  346, 
42  L.  ed.  1066,  18  Sup.  Ct.  Rep.  620 — Guthrie 
Nat.  Bank  v.  Guthrie,  173  U.  S.  538,  43  L. 
ed.  800,  19  Sup.  Ct.  Rep.  513 — Black  v. 
Jackson,  177  U.  S.  363,  44  L.  ed.  807,  20 
Sup.  Ct.  Rep.  648 — Downes  v.  Bldwell,  182 
U.  8.  269.  45  L.  ed.  1099,  21  Sup.  Ct.  Rep. 
770. 

1029.  Appeal  to  the  Supreme  Court  of  the 
United  States  from  the  United  States  court 
for  the  central  district  of  the  Indian  terri- 
tory, in  a  case  in  which  the  constitutional- 
ity of  an  act  of  Congress  is  brought  in  ques- 
tion, but  which  is  not  aflected  by  the  Indian 
appropriation  act  of  July  1,  1898,  is  not  au- 
thorized by  the  act  of  Congress  of  March 
3,  1891,  §  13,  providing  for  appeals  from 
the  United  States  court  in  that  territory  to 
the  Supreme  Court  of  the  United  States, 
or  to  the  circuit  court  of  appeals  in  the 
eighth  circuit,  in  the  same  manner  and  un- 
der the  same  regulations  as  from  the  cir- 
cuit or  district  courts  of  the  United  States; 
but  the  appeal  should  be  prosecuted  to  the 
court  of  appeals  in  the  Indian  territory. 
Anslev  V.  Ainsworth,  180  U.  S.  253,  21  Sun. 
Ct.  Rep.  364,  45:  517 

—  Kditorlal  note. 

Federal  questions  as  sustaining  appellate 
jurisdiction  of  Supreme  Court  of  United 
States  over  territorial  supreme  courts. 

51 :  254 

Effect  of  admission  as  state. 

1030.  The  enabling  act  admitting  the  two 
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Dakotas,  Montana,  and  Washington  terri- 
tories as  states,  authorizes  the  Supreme 
Court  of  the  United  States  to  hear  and  de- 
termine appeals  from  the  supreme  courts  of 
such  territories.  North  v.  Peters,  138  U 
S.  271,  11  Sup.  Ct.  Rep.  346,  34:  936 

1031.  Congress  had  power  to  pass  the  act 
of  February  27,  1865,  providing  for  the  dis- 
posal of  appeals  to  this  court  from  the  courts 
of  Nevada  territory,  which  then  had  been 
admitted  as  a  state  without  making  any 
provision  therefor.  Freeborn  v.  Smith,  2 
Wall.  160,  17:  922 
Cited  m  Freeland  v.  Williams,  131  U.  S.  420, 

33  L.  ed.  199,  9  Sup.  Ct.  Rep.  763— Rich- 
mond Silver  Mln.  Co.  v.  Koenigsberfrer,  158 
U.  S.  48,  39  L.  cd.  892,  15  Sup.  Ct.  Rep. 
751 — Chickasaw  Nation  v.  Robinson,  174  U. 
S.  478,  43  L.  ed.  1053,  19  Sup.  Ct.  Rep.  722 
— McFaddin  v.  Evans-Snyder-Buell  Co.  185 
U.  S.  511,  46  L.  ed.  1018,  22  Sup.  Ct.  Rep. 
758— Bird  v.  United  States,  187  tJ.  S.  124. 
47  L.  ed.  108,  23  Sup.  Ct.  Rep.  42 — Ames 
V.  Colorado  C.  R.  Co.  4  Dill.  257,  Fed. 
Gas.  No.  324 — Re  Osterhaus,  6  Am.  St. 
Rep.  521,  Fed.  Cas.  No.  10,609 — Evans-Sny- 
der-Buell  Co.  v.  McFadden,  58  L.R.A.  904, 
44  C.  C.  A.  502,  105  Fed.  301— Aycocic  v. 
Martin,  37  Ga.  185,  92  Am.  Dec.  56 — Hast- 
iDfTS  V.  Johnson,  2  Nev.  193 — Lincoln-Lucky 
ft  L.  Min.  Co.  V.  District  Court,  7  N.  M.  517, 
38  Pac.  580. 

1032.  Upon  the  admission  of  Florida  as  a 
state,  the  judgment  of  the  former  territorial 
court  of  appeals  was  no  longer  within  the 
appellate  jurisdiction  of  the  supreme  court, 
until  some  action  of  Congress  regulating  the 
mode  of  review  and  directing  to  whom  the 
mandate  should  be  directed.  Hunt  v.  Palao, 
4  How.  589,  11:1115 
Cited  in  Benner  v.  Porter,  9  How.  245.  13  L.  ed. 

124— Clinton  v.  Englebrecht,  13  Wall.  448, 
20  L.  ed.  663 — Ames  v.  Colorado  C.  R.  Co. 
4  Dill.  257,  Fed-  Cas.  No.  324— Inlted  States 
V.  Hasklns,  3  Sawy.  273,  Fed.  Cas.  No.  15,- 
322 — Dome  v.  Richmond  Silver  Min.  Co. 
43  Fed.  692 — Territory  v.  Duffield.  1  Ariz. 
60.  25  Pac.  476 — Inerarity  v.  Curtis.  4  Fla. 
180 — Deans  v.  Wilcoxon,  18  Fla.  549 — Wright 
V.  Marsh,  2  G.  Greene,  102 — Pendleton  v. 
Cowling,  11  Mont.  47,  27  Pac.  386 — Lincoln, 
Lucky  &  T.  Min.  Co.  v.  District  Court,  7  N. 
M.  o03,  38  Pac.  580 — Kerr  v.  Wool  ley,  3 
Utah,  463,  24  Pac.  831— United  States  v. 
Jones,  5  Utah,  561,  18  Pac.  233. 

1033.  A  judgment  having  been  rendered 
by  the  supreme  court  of  a  territory,  and  the 
record  certified  to  this  court  by  the  supreme 
court  of  the  state,  in  obedience  to  a  writ  of 
error  directed  to  the  territorial  court  after 
the  admission  of  the  territory  as  a  state 
this  court — having  possession  of  the  record, 
and  the  subject-matter  being  within  its 
jurisdiction — will  take  jurisdiction  of  the 
case.     Webster  v.  Reid,  11  How.  437. 

13:  761 
Cited   in   Atherton   v.   Fowler,   91    U.    S.    147, 
23  L.  ed.  266 — Ames  v.  Colorado  C.  R.  Co. 
4  Dill.  257,  Fed.  Cas.  No.  324. 

1034.  A  judgment  by  the  supreme  court 
of  the  state  of  Washington,  on  denial  of  a 
rehearing  for  which  an  application  made  to 
the  supreme  courts  of  the  territory  was 
pending  at  the  admission  of  the  state,  is  not 


a  judgment  of  a  territorial  court,  but  of  a 
state  court,  which  can  be  reviewed  by  the 
Supreme  Court  of  the  United  States  only 
on  the  ground  of  a  Federal  question.  North- 
em  P.  R.  Co.  V.  Holmes,  155  U.  S.  137,  15 
Sup.  Ct.  Rep.  28,  39:  9» 

Northern   P.  R.  Co.  v.  O'Brien,  155   U.  S. 

141,  15  Sup.  Ct  Rep.  30,  39:  100 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Northern 

P.  R.  Co.  68  Fed.  37. 

1035.  No  writ  of  error  lies  to  bring  uf> 
the  record  of  the  former  territorial  court  of 
appeals  of  Florida,  deposited  with  the  su- 
preme court  of  the  state  for  safe-keepirg. 
If  the  record  were  to  be  brought  up  under 
the  14th  section  of  the  act  of  1789,  it  would 
be  of  no  avail  because,  there  is  no  court  to 
which  the  mandate  of  the  supreme  court 
could  be  transmitted.  Hunt  v.  Palao,  4 
How.  589,  11:111S 
Cited   in   McNulty  v.   Batty,    10   How.    79.    13 

L.  ed.  336 — Atherton  ▼.  Fowler,  91  U.  8. 
146,  23  L.  ed.  266— United  States  ▼.  Mc- 
Crory,  33  C.  C.  A.  516,  63  U.  S.  App.  359,. 
91  Fed.  297 — Ignited  States  v.  Jacobus,  3T 
C.  C.  A.  468,  06  Fed.  262— United  SUtes  t. 
Kelly.  38  C.  C.  A.  277.  97  Fed.  462— Hast- 
ings V.  Johnson,  2  Nev.  103 — Sparrow  ▼ 
Strong,  2  Nov.  365. 

5.  Over  Insular  Courts* 

Courts  of  Porto  Rico. 

See  also  supra,  973. 

1036.  The  Federal  Supreme  Court  has  ju- 
risdiction of  an  appeal  from  the  district 
court  of  the  United  States  for  the  district 
of  Porto  Rico,  under  the  act  of  April  12^ 
1900  (31  Stat,  at  L.  85,  chap.  191),  §  35^ 
where  the  final  judgment  in  a  like  case  in 
the  supreme  court  of  one  of  the  territories 
of  the  United  States  could  be  so  reviewed. 
J.  Ribas  y  Hijo  v.  United  States,  194  U.  S. 
315,  24  Sup.  a.  Rep.  727,  48:  994 
Cited   in   Amado   v.   United   States,    195   U.    S. 

175,  40  L.  ed.  146,  25   Sup.  Ct.  Rep.   13. 

1037.  An  appeal  lies  to  the  Supreme  Court 
of  the  United  States  from  a  decree  of  the 
district  court  for  the  district  of  Porto  Rico 
in  a  suit  brought  by  a  wife  to  obtain  liqui- 
dation of  the  community,  in  which  the  mat- 
ter in  dispute  exceeds  the  sum  of  $5,000. 
Garrozi  v.  Dastas,  204  U.  S.  64,  27  Sup.  Ct^ 
Rep.  224,  51 :  36» 

1038.  A  direct  review  in  the  Supn^me 
Court  of  the  United  States  of  a  judjrnient 
of  the  district  court  for  the  district  of  Porto- 
Rico  in  an  action  on  a  policy  of  insurance 
issued  by  a  foreign  corporation  in  which  the 
matter  in  dispute  exceeds  the  sum  of  $5,009 
may  be  had  on  a  writ  of  error  to  the  latter 
court,  under  the  act  of  April  12,  1900  (31 
Stat,  at  L.  85,  chap.  191),  §  35,  providing- 
for  the  allowance  of  such  writs  of  error  in 
the  same  manner,  under  the  same  regula- 
tions, and  in  the  same  cases  as  from  the  su- 
preme courts  of  the  territories,  since  the 
judgment,  if  rendered  by  a  territorial  su- 
preme court,  would  not  have  been  review- 
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able  in  the  circuit  court  of  appeals  under  the 
act  of  March  3,  1891  (26  Stat,  at  L.  828, 
chap.  517,  U.  S.  Comp.  Stat.  1901,  p.  554 ) , 
§  15,  on  the  theory  that  the  case  was  one  ol 
the  class  in  which  the  judgments  of  the 
latter  court  are  made  final  by  §  6  of  that 
act.  nor  is  the  question  affected  by  the  pro- 
Tision  in  the  acta  relating  to  the  re-exami- 
nation in  certain  designated  circuit  courts 
of  appeals  of  judgments  of  the  highest 
courts  of  the  Indian  territory,  Hawaii,  ano 
Alaska.  Royal  Ins.  Co.  y.  Martin,  192  U.  S. 
149.  24  Sup*.  Ct.  Rep.  247,  48:  385 

Cited  In  Ribas  y  Hljo  v.  United  States,  194  U. 
S.  321.  48  L.  ed.  095,  24  Sup.  Ct.  Rep.  727— 
.\mado  ▼.  United  States,  195  U.  S.  175,  49 
L.  pd.  146,  25  Sup.  Ct.  Rep.  13 — Rosales  y 
(uell  y.  Moya  j  Rodrigues,  198  U.  S.  582, 
49  L.  ed.  1172,  25  Sup.  Ct.  Rep.  804-— 
Garrozi  v.  Dastas,  204  U.  S.  71,  51  L.  ed. 
376.  27  Sup.   Ct.   Rep.   224. 

1039.  The  review  in  the  Federal  Supreme 
Court  of  final  judgments  of  the  district 
court  of  the  United  States  for  the  district  of 
Porto  Rico  is  not  necessarily  confined,  bv  the 
act  of  April  12,  1900  (31  Stat,  at  L.  77,  85, 
chap.  191 ),  I  35,  to  the  class  of  cases  therein 
described  as  those  where  the  Constitution  uf 
the  United  States  or  a  treaty  thereof  or  an 
act  of  Congress  is  brought  in  question  and 
the  right  claimed  thereunder  is  denied,  in 
view  of  the  prior  clause  of  that  section,  au- 
thorizing such  review  if  the  case  be  one 
which,  if  determined  in  the  territorial  su- 
preme court,  may  be  carried  up  to  the  Fed- 
eral Supreme  Ck>urt.  Amado  v.  United 
SUtcs,  195  U.  S.  172,  25  Sup.  Ct.  Rep.  13, 

49:  145 

1040.  A  judgment  of  the  supreme  court  of 
Porto  Rico  requiring  an  indebtedness  to 
he  liquidated  in  United  States  currency  at 
the  rate  of  100  cents  for  each  peso  of  in- 
debtedness, on  the  ground  that  the  act  of 
April  12.  1900  (31  Stat,  at  L.  77,  80,  chap. 
191),  <|  11,  under  which  the  debtor  claimed 
the  right  to  pay  in  such  currency  at  the 
rate  of  60  cents  for  each  peso  of  indebted- 
nf<>s.  had  no  application  to  the  case,  is  re- 
''iewable  in  the  Supreme  Court  of  the  Unit- 
^  States  under  §  35  of  that  act,  as  deny- 
ing a  right  claimed  under  a  Federal  statute, 
^^erralles  v.  Esbri,  200  U.  8.  103,  26  Sup.  Ct. 
Rfp.  176,  50:  391 
niH  In  American  R.  Co.  ▼.  Castro,  204  U.  S. 

455.  51  L.  ed.  565.  27  Sup.  Ct.  Rep.  466 — 
Romea  v.  Todd.  206  U.  8.  370,  51  L.  ed. 
1098,  27   Sup.   Ct.  Rep.  724. 

1041.  A  case  in  which  "an  act  of  Congress 
n  brought  in  question  and  the  right  claimed 
thereunder  is  denied."  within  the  meaning  of 
the  act  of  April  12,  1900  (31  Stat,  at  L.  85, 
fhap.  191),  i  35,  providing  for  a  review  in 
the  Federal  Supreme  Court  of  final  decisions 
of  the  district  court  of  the  United  States  for 
the  district  of  Porto  Rico,  is  presented  by 
sn  unsuccessful  contention  by  an  accused, 
that,  pursuant  to  that  act.  the  trial  court, 
in  the  matter  of  the  qualifications  of  grand 
jurors,  should  have  been  controlled  by  the 
provisions  of  the  local  law  relating  to  jurors, 
in  connection  with  the  statutes  of  the  Unit- 


ed States  relating  to  the  organization  of 
grand  juries,  and  the  trial  and  disposition 
of  criminal  causes.  Crowley  v.  United 
States,  194  U.  S.  461,  24  Sup.  Ct.  Rep.  731, 

48:  1075 
Cited  In  Amado  v.  United  States.  195  U.  S. 
175.  49  L.  ed.  146,  25  Sup.  Ct.  Rep.  13— 
Rodrlgues  v.  United  States,  198  U.  S.  161, 
49  L.  ed.  996.  25  Sup.  Ct.  Rep.  617 — Serralles 
V.  Esbri,  200  U.  S.  109,  50  L.  ed.  394,  26 
Sup.  Ct.  Rep.  176 — American  R.  Co.  v.  Cas- 
tro, 204  U.  S.  455,  51  L.  ed.  565,  27  Sup. 
Ct.  Rep.  466 — Romeu  v.  Todd,  206  U.  S. 
370,  51  L.  ed.   1098,   27   Sup.  Ct.  Rep.  724. 

1042.  The  claim  in  a  written  motion  in 
arrest  of  judgment  or  sentence  that  the  in- 
dictment did  not  set  forth  "an  offense  un- 
der the  statutes  of  the  United  States"  is 
too  indefinite  to  give  the  Federal  Supreme 
Court  jurisdiction  of  a  writ  of  error  to  the 
district  court  of  the  United  States  for  the 
district  of  Porto  Rico,  under  the  act  of 
April  12,  1900  (31  Stat,  at  L.  77,  85,  chap. 
191),  §  35,  as  of  a  case  where  the  Constitu- 
tion of  the  United  States  or  a  treaty  thereof 
or  an  act  of  Congress  was  brought  in  ques- 
tion and  the  right  claimed  thereunder  de- 
nied. Amado  v.  United  States,  195  U.  8. 
172,  25  Sup.  Ct.  Rep.  13,  49:  145 

1043.  The  overruling  of  a  motion  in  arrest 
of  judgment,  in  which  the  accused  asserted 
that  the  grand  jurors  were  not  selected 
or  drawn  as  required  by  the  Federal  stat- 
utes, presents  a  case  in  which  "an  act  of 
Congress  is  brought  in  que8tion  and  the 
right  claimed  thereunder  is  denied,''  within 
the  meaning  of  the  act  of  April  12,  1900  (31 
Stat,  at  L.  85,  chap.  191),  §  35,  providing 
for  a  review  in  the  Supreme  Court  of  the 
United  States  of  the  final  decisions  of  the 
district  court  of  the  United  States  for  the 
district  of  Porto  Rico.  Rodriguez  v.  Un4ted 
States,  198  U.  S.  156,  25  Sup.  Ct.  Rep.  617, 

49:  994 
Cited  in  Serralles  v.  Esbri.  200  U.  S.  109,  50 
L.  ed.  394,  26  Sup.  Ct.  Rep.  176 — ^American 
R.  Co.  V.  Castro,  204  U.  S.  455,  51  L.  ed. 
565,  27  Sup.  Ct.  Rep.  466 — Romeu  v.  Todd,. 
206  U.  S.  370,  51  L.  ed.  1098,  27  Sup.  Ct. 
Rep.  724. 

1043a.  The  contention  that,  because  the 
district  court  of  the  United  States  for  the- 
district  of  Porto  Rico  is  required,  by  the  act 
of  April  12,  1900  (31  Stat,  at  L.  77,  chap. 
191).  §  34,  to  proceed  in  the  same  manner  aa 
a  Federal  circuit  court,  a  term  of  that  court 
held  at  Mayaguez,  under  the  authority  of 
the  further  provision  of  that  section  that 
regular  terms  of  such  court  shall  be  held 
at  stated  times  in  San  Juan  and  Ponce, 
and  special  terms  at  Mayaguez  at  such 
other  times  as  the  judge  may  deem  expe- 
dient, is  a  "special,"  as  contradistinguished 
from  a  "regular,"  term,  within  the  meaning 
of  U.  S.  Rev.  Stat.  §  670,  U.  S.  Comp.  Stat. 
1901,  p.  545,  forbidding  jury  trials  at  special 
terms  of  the  circuit  courts,  except  in  cer- 
tain specified  districts,  is  too  clearly  lack- 
ing in  merit  to  sustain  a  writ  of  error  from 
the  Federal  Supreme  Court,  in  view  of  the 
substantially  uniform  requirement  of  U.  8. 
Rev.  Stat.  §§   664-669,  U.  S.  Comp.   Stat. 
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1901,  pp.  543-545,  that  special  terms  of 
the  circuit  courts  are  to  be  held  where  the 
regular  sessions  are  held.  American  R.  Co. 
V.  Castro,  204  U.  S.  453,  27  Sup.  Ct.  Rep. 
466,  51:564 

American  R.  Co.  v.  Cardona  de  Castro,  27 
Sup.  a.  Rep.  468,  51:  1187 

«-  Editorial  note. 

Appellate  jurisdiction  of  Federal  Supreme 
Court  over  Porto  Rican  courts.  51 :  369 

Ck>urts  of  Hawaii. 

Jurisdiction  of  Circuit  Court  of  Appeals, 
see  supra,  734,  735. 

Dismissal  of  Writ  of  Error  because 
Federal  Question  Involved  has  been 
Explicitly  Decided,  see  infra,  3838. 

1044.  The  jurisdiction  of  the  Supreme 
Court  of  the  United  States  to  review  judg- 
cnents  of  the  courts  of  the  territory  of 
Hawaii  is,  under  the  act  of  April  30,  1900, 
§  86  (31  Stat,  at  L.  141,  chap.  339),  to  be 
measured  by  the  power  conferred  upon  the 
former  court  to  review  judgments  of  state 
•courts.  Equitable  Life  Assur.  Soc.  v.  Brown, 
187  U.  S.  308,  23  Sup.  Ct.  Rep.  123, 

47:  190 

1045.  A  writ  of  error  from  the  Federal 
Supreme  Court  to  the  supreme  court  of  the 
"territory  of  Hawaii  which  would  not  lie 
when  final  judgment  was  entered  cannot  be 
-sustained  as  an  exercise  of  the  appellate 
jurisdiction  conferred  by  the  act  of  March 
3,  1905  (33  Stat,  at  L.  1035,  chap.  1465), 
§  3,  amending  the  act  of  April  30,  1900  (31 
Stat,  at  L.  141,  458,  chap.  339),  §  86,  be- 
cause a  petition  for  rehearing,  which  the 
"territorial  supreme  court  entertained  and 
;acted  upon,  was  not  denied  by  that  court 
until  after  the  latter  statute  went  into 
effect.  Harrison  v.  Magoon,  205  U.  S.  501, 
27  Sup.  Ct.  Rep.  577,  51:  900 

Courts  of  Philippine  Islands. 

Mode  of  Review,  see  supra,  697. 
Conclusiveness  of  Findings  by,  see  in- 
fra, VIII.  1,  3,  f. 

1046.  The  general  rule  that  the  Federal 
•courts  have  no  jurisdiction  of  the  subjects 
of  divorce  or  alimony  does  not  preclude 
an  appeal  to  the  Supreme  Court  of  the 
United  States  under  the  act  of  July  1. 
1902  (32  Stat,  at  L.  691-695,  chap.  1369. 
U.  S.  Comp.  Stat.  Supp.  1905.  p.  154).  §  10. 
allowing  appeals  to  that  court  from  the  su- 
preme court  of  the  Philippine  Islands  in 
all  actions,  cases,  causes,  and  proceedings 
in  which  the  value  in  controversy  exceeds 
$25,000,  to  review  a  decree  of  that  court  re- 
versing a  decree  of  the  court  of  first  in- 
stance, granting  a  divorce  to  the  wife,  and 
awarding  her  a  sum  in  exce^^s  of  that 
amount  as  alimony  pendente  lite,  and  as 
"her  share  of  the  conjiigal  property.  De  la 
Rama  v.  De  la  Kama,  201  V.  S.  303.  26 
.Sup.    Ct.    Rep.    4S5.  50:  765 


6.  Over  Court9  of  District  of  Columbia. 

a.  GeneraJly. 

Finality  for  Purposes  of  Appeal,  see  supra, 

69,    274,    291-5. 
Appealability  of  Order  Remanding  to  Special 

Term,  see  supra,  107. 
Reviewability    of    Decree,    see    supra,    1415, 

143. 
Jurisdictional    Amount,    see    supra,    340-3, 

400,  401,  444,  448,  482,  553,  554,  585, 

590,  599,  609. 
Mode  of  Reviewing  Decision  see  supra,  677, 

678,  692. 
Review   of   Judgment   of,  see   infra,    4368, 

4373.  4489,  4491. 
Effect  of  Repeal  of  Statute  on  Jurisdiction, 

see  Statutes,  695. 

1047.  A  final  order,  judgment,  or  decree 
of  the  Supreme  Court  ol  the  District  of 
Columbia,  may  be  re-examined  in  this  court 
only  in  the  same  cases  and  in  the  like  man- 
ner as  final  orders,  judgments,  and  decrees 
of  the  district  circuit  court.  Brown  v. 
Wiley,  4  Wall.  165,  18:  384 
Distinguished   In   Ormsby  t.  Webb,    134    U.    8. 

54,  33  L.  ed.  800,  10  Sap.  Ct.  Rep.  478. 

1048.  This  court  can  revise  the  judg- 
ments of  the  district  court  of  the  District 
of  Columbia  only  after  they  have  been 
reviewed  by  the  supreme  court  of  that 
District.    Garnett  v.  United  States,  11  Wall. 

256,  20:  79 

Cited  in  McVeigh  v.  United  States,  11  Wall. 
266,  20  L.  ed.  81— Tyler  v.  Defrees,  11  Wall. 
344,  20  L.  ed.  163 — Conflscation  Cases,  1 
Woods,    225,    Fed.   Cas.   No.    3,097. 

1049.  A  writ  of  error  lies  from  this  court 
to  the  supreme  court  of  the  District  of 
Columbia,  by  virtue  of  the  act  of  1801,  al- 
though the  proceedings  are  governed  by  a 
statute  of  Maryland  which  does  not  provide 
for  an  appeal  or  writ  of  error.  Baltimore 
&  P.  R.  Co.  V.  Sixth  Presby.  Church,  19 
Wall.  62,  22:  97 
Cited   in   Ormsby   ▼.    Webb,    134    U.    S.   01,    33 

L.  ed.  811,  10  Sup.  Ct.  Rep.  478. 

1050.  The  appellate  jurisdiction  of  thin 
court,  in  respect  to  the  circuit  court  for  the 
District  of  Columbia,  extends  only  to  the 
final  judgments  and  decrees  of  the  latter- 
Ross  v.Triplett,  3  Wheat.  600,  4:  469 

1051.  An  appeal  to  the  Federal  supreme 
court  lies  under  U.  S.  act  of  Feb.  27,  1801, 
from  a  dismissal  of  a  petition  to  revoke  the 
probate  of  a  will,  by  a  decree  of  the  Dis- 
trict of  Columbia  circuit  court,  though  such 
decree  is  rendered  under  a  statute  givini? 
the  court  all  the  powers  of  a  Maryland 
chancel  lor,  and,  under  the  laws  of  Maryland, 
the  decree  of  a  chancellor  in  such  a  case 
would  be  final.  Carter  v.  Cutting,  8  Cranch, 
251,  3:  553 
Cited  in  Ormsby  ▼.  Webb.  134  U.  S.  54.  33   U 

ed.  809,  10  Sup.  Ct.  Rep.  478 — Baltimore  St 
P.  R.  Co.  v.  Sixth  Presby.  Church,  19  Wall. 
64.  22  L.  ed.  98. 

1052.  An  act  of  Congress,  giving  the  dr- 
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euit  eourt  of  the  District  of  Columbia, 
on  appeal  from  an  orphans'  court,  "all  the 
powers  of  the  chancellor"  of  Maryland,  does 
not  make  the  decrees  of  the  court  final,  al- 
though those  of  the  chancellor  would  be 
in  like  cases.  The  conclusiveness  of  its  sen- 
tence is  no  part  of  the  essence  of  the  powers 
of  the  court.  Carter  y.  Cutting,  8  Cranch, 
251,  3:  553 

1052a.  On  a  plenary  proceeding,  in  the 
orphans'  court  in  Maryland,  if  either  party 
shall  require  it,  the  court  will  direct  the  is- 
sues to  be  made  up  and  sent  to  a  court  of 
taw  to  be  tried;  and  any  person  conceiv- 
ing himself  aggrieved  may  appeal;  and  the 
decision  of  the  court  to  which  appeal  is 
made  is  final.  In  the  District  of  Columbia, 
however,  the  provision  for  appeals  to  the 
Supreme  Court  controls  this  rme.  NichoUs 
v.  Hodges,  1  Pet.  562,  7:  263 

1053.  The  saving  clause .  in  the  act  of 
February  27,  1801,  authorizing  appeals  from 
the  courts  of  the  District  of  Columbia, 
that  nothing  therein  contained  shall  impair 
any  corporate  rights,  saves  existing  rights, 
and  therefore  does  not  extend  to  the  Federal 
coarts  the  exemption  from  appeals  from 
judgments  in  favor  of  the  bank  of  Alexan- 
dria, which  that  corporation  enjoys  under 
its  charter  in  the  courts  established  under 
the  authority  of  the  state  of  Virginia. 
Young  V.  Bank  of  Alexandria,  4  Cranch, 
384,  2:  655 
Cited  in  Carter  v.  Cutting,  8  Cranch,  252,   3 

L.  ed.  553 — Baltimore  &  P.  R.  Co.  v.  Sixth 
Presby.  Church,  19  Wall.  64,  22  L.  ed.  98 — 
OroDsby  v.  Webb,  134  U.  S.  55,  83  L.  ed. 
809.  10  Sup.  Ct.  Rep.  478 — Smith  v.  Bank  of 
Columbia,  4  Cranch,  C.  C.  140,  Fed.  Cas. 
No.  13.011 — Ex  parte  Burton,  3  Gltl,  9 — 
Pennlman's  Petition,  11  B.  I.  339. 

1054.  An  appeal  lies  in  the  Supreme 
Court  from  an  order  of  the  circuit  court  of 
the  District  of  Columbia  quashing  an  in- 
<loisition  in  the  nature  of  a  writ  ad  quod 
damnum.  Custiss  v.  Georgetown  &  A.  Tump. 
Go.  6  Cranch,  233,  3:  209 
Cited  in  Kendall  v.  United  States,  12  Pet.  619, 

9  L.  ed.  1218— Baltimore  &  P.  R.  Co.  v. 
Sixth  Presby.  Church,  19  Wall.  64,  22  L. 
ed.  97. 

Editorial  note. 

The  appellate  jurisdiction  of  the  Federal 
Supreme  Court  over  the  District  of  Colum- 
bia courts.  51 :  269 

What  Is  a  ''case." 

1055.  A  proceeding  in  the  supreme  court 
of  the  District  of  Columbia  involving  the 
yalidity,  as  a  last  will  and  testament,  of  an 
instrument  offered  for  probate,  and  its  ad- 
mission to  probate,  is  a  "case"  the  final 
judgment  in  which  can  be  reviewed  in  the 
United  States  Supreme  Court  when  the  val- 
ue of  the  matter  in  dispute  is  sufficient. 
Ormsby  v.  Webb,  134  U.  S.  47,  10  Sup.  a. 
B«p.  478,  33:  805 

Decision  on  agreed  case. 

1056.  In  the  District  of  Columbia,  a  writ 
of  error  lies  to  the  decision  of  the  circuit 

U.  S.  Dig.— 19 


court  upon  an  agreed  case.     United  States 
V.  Eliason,  16  Pet.  291,  10:  938 

Cited  la  Stimpson  v.  Baltimore  &  S.  R.  Co. 
10  How.  346,  13  L.  ed.  449,  1  Whitman,  Pat. 
Cas.  553 — Suydam  v.  Williamson,  20  How. 
434,  15  L.  ed.  980 — Barreda  v.  Sllsbee,  21 
How.  167,  16  L.  ed.  93 — Barr  v.  Des  Moines 
R.  &  Nav.  Co.  1  Wall.  102,  17  L.  ed.  562— 
Pomeroy  v.  State  Bank,  1  Wall.  602,  17  L.  ed. 
642— New  Orleans,  O.  &  G.  W.  R.  Co.  v.  Mor- 
gan, 10  Wall.  261,  19  L.  ed.  893 — Henderson's 
Distilled  Spirits  (United  States  y.  100  Bar- 
rels Distilled  Spirits)  14  Wall.  53,  20  L. 
ed.  815 — Wayne  County  v.  Kennlcott,  103 
U.  S.  556,  26  L.  ed.  487— Bond  v.  Dustln, 
112  U.  S.  607,  28  L.  ed.  836.  5  Sup.  Ct.  Rep. 
296 — Derby  v.  Jacques,  1  Cliff.  433,  Fed. 
Cas.  No.  3,817 — Murray  v.  Lovejoy,  2  Cliff. 
202,  Fed.  Cas.  No.  9,963— United  States  v. 
Carr,  10  C.  C.  A.  82,  19  U.  S.  App.  679, 
61  Fed.  804 — American  Security  &  T.  Co. 
V,  Wallcer,  23  App.  D.  C.  584— Robinson  v. 
Matthews,  16  Fla.  320— Keller  v.  State,  12 
Md.  328,  71  Am.  Dec.  596. 

b.  QueHiana  of  Federal  Law, 

Jurisdiction  over  Decision  of  Circuit  Court 
of  Appeals,  see  supra.  III.  d,  2,  e. 

In  Cases  Tried  in  Territorial  Courts,  see 
supra,  1019-29. 

See  also  infra,  1076. 

1057.  An  injunction  restraining  replevin 
in  a  court  established  imder  the  authority 
of  the  United  States  does  not  necessarily 
involve  a  Federal  question.  Re  Craft,  124 
U.  S.  370,  8  Sup.  a.  Kep.  509,  31 ;  449 

1058.  Whenever  the  power  to  enact  a 
statute  as  it  is  by  its  terms,  or  is  made  to 
read  by  construction,  is  fairly  open  to  de- 
nial and  denied,  the  validity  of  such  statute 
is  drawn  in  question,  but  not  otherwise. 
Baltimore  &  P.  R.  Co.  v.  Hopkins,  130  U.  S. 
210,  9  Sup.  Ct.  Rep.  503,  32:  908 

1059.  "The  validity  of  a  statute,"  as 
these  words  are  used  in  the  act  of  Con- 
gress relating  to  the  jurisdiction  of  Federal 
courts,  refers  to  the  power  of  Congress  to 
pass  the  particular  statute,  and  not  to  mere 
judicial  construction,  as  contradistinguished 
from  a  denial  of  the  legislative  power. 
Baltimore  &  P.  R.  Co.  v.  Hopkins,  130  U. 
S.  210,  9  Sup.  Ct.  Rep.  503,  32:  908 
Cited  in  Glenn  v.  Garth,  147  U.  S.  369,  37  L. 

ed.  206,  13  Sup.  Ct.  Rep.  350. 

1060.  The  validity  of  statutes  of  the 
United  States  and  of  authority  exercised 
under  the  United  States  was  drawn  in  ques- 
tion on  the  determination  of  the  constitu- 
tionality of  certain  acts  of  Congress,  and 
of  proceedings  under  them  for  special  as- 
sessment without  sufficient  notice.  Parsons 
V.  District  of  Columbia,  170  U.  S.  45,  18 
Sup.  Ct.  Rep.  521,  42:  943 
Cited  in  Capital  Traction  Co.  v.  Hof,  174  U.  S. 

5,  43  L.  ed.  874,  19  Sup.  Ct.  Rep.  580. 

1061.  Under  the  act  of  Congress  regulat- 
ing appeals  from  the  District  /)f  Columbia 
and  the  territories,  it  is  sufficient  if  the 
validity  of  a  statute  of,  or  authority  ezer- 
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cised  under,  the  United  States,  is  drawn  in 
question,  in  order  to  justify  a  review  of  the 
decision  by  the  United  States  Supreme 
Court,  irrespective  of  the  conclusion  reached. 
Baltimore  &  P.  R.  Go.  v.  Hopkins,  130  U. 
S.   210,   9   Sup.  Ct.  Rep.   503,  32:  90& 

Distinguished  in  Clough  ▼.  Curtis,  134  U.  S. 
369,  33  L.  ed.  049,  10  Sup.  Ct.  Rep.  573. 

Cited  in  District  of  Columbia  v.  Gannon,  130 
U.  S.  229,  32  L.  ed.  923,  0  Sup.  C.  Rep.  508 
—United  States  v.  Lynch,  137  U.  S.  286,  34 
L.  ed.  703,  11  Sup.  Ct.  Rep.  114 — Cook 
County  y.  Calumet  &  C.  Canal  &  Dock  Co. 
138  U.  S.  653,  34  L.  ed.  1116,  11  Sup.  Ct. 
Rep.  435 — Ferry  v.  King  County,  141  U. 
S.  673.  35  L.  ed.  898,  12  Sup.  Ct.  Rep. 
128— Llnford  v.  Ellison,  155  U.  S.  508,  39 
L.  ed.  241,  15  Sup.  Ct.  Rep.  179 — Borgmey- 
er  v.  Idler,  159  U.  8.  415,  40  L.  ed.  201,  16 
Sup.  Ct.  Rep.  34 — Miller  v.  Cornwall  R.  Co. 
168  U.  S.  133,  42  L.  ed.  410.  18  Sup.  Ct. 
Rep.  34 — Muse  v.  Arlington  Hotel  Co.  168 
U.  S.  435,  42  L.  ed.  533,  18  Sup.  Ct.  Rep. 
109— Capital  Traction  Co.  v.  Hof.  174  U. 
S.  4,  43  L,  ed.  874,  19  Sup.  Ct.  Rop.  580— 
Abbott  V.  National  Bank  of  Commerce,  175 
U.  S.  413,  44  L.  ed.  218,  20  Sup.  Ct.  Rep. 
153 — Sweringen  v.  St.  Louis,  185  U.  S.  44, 
46  L.  ed.  799,  22  Sup,  Ct.  Rep.  509 — Ken- 
nard  ▼.  Nebraska,  186  U.  S.  308,  46  L.  ed. 
1177.  22   Sup.   Ct.  Rep.  879. 

Ck>ndition  of  streets. 

1062.  In  an  action  in  the  supreme  court 
of  the  District  of  Columbia,  for  injuries  re- 
sulting from  a  nuisance  maintained  by  a 
railroad  company  in  a  public  street  in  front 
of  plaintiffs  house,  by  an  unlawful  use  of 
the  street  for  its  tracks,  and  from  noises, 
cinders,  etc.,  where  the  railroad  company 
claims  the  right  to  use  the  street  under  cer- 
tain statutes  of  the  United  States,  and  the 
trial  court  did  not  deny  the  right  of  the 
company  to  use  the  street,  but  limited  its 
right  to  the  use  held  by  it  to  be  authorized 
by  such  statutes, — the  validity  of  no  act  of 
Congress  or  authority  under  the  United 
States  was  drawn  in  question  so  as  to  give 
the  United  States  Supreme  Court  jurisdic- 
tion. Baltimore  &  P.  R.  Co.  v.  Hopkins, 
130  U.  S.  210,  9  Sup.  Ct.  Rep.  503, 

32:  908 

1063.  Where  the  instruction  refused  by 
the  trial  court  involved  the  acts  of  Con- 
gress creating  the  district  government  only 
as  bearing  on  the  question  of  the  liability 
of  the  district  for  negligence  in  failing 
to  keep  the  streets  in  repair  and  by  way 
of  construction,  and  the  validity  of  the 
acts  themselves  or  of  the  authority  exer- 
cised under  them  was  not  denied,  the  juris- 
diction of  the  United  States  Supreme  Court 
cannot  be  maintained  on  the  ground  that 
the  validity  of  the  authority  conferred  by 
Congress  upon  the  district  commissioners 
is  drawn  in  question.  District  of  Columbia 
V.  fJannon,  130  U.  S.  227,  9  Sup.  Ct.  Rep. 
508.  32:  922 

Potent  oases. 

1064.  An  appeal  from  a  decree  in  the  su- 
preme court  of  the  District  of  Columbia, 
denying  the   patentability   of  an  invention  ' 


for  which  a  patent  was  sought,  was  heard. 
Gandy  v.  Marble,  122  U.  S.  432,  7  Sup. 
Ct.  Rep.  1290,  30:  1223 

Distinguished  in  Durham  ▼.   Seymour,   161    U. 
S.  239,  40  L.  ed.  684,  16  Sup.  Ct  Rep.  452. 

1065.  An  appeal  from  a  decree  under  U. 
S.  Rev.  Stat.  §  4915,  U.  S.  Comp.  Stat.  1901, 
p.  3392,  dismissing  a  bill  to  obtain  a  pat- 
ent for  an  invention,  cannot  be  taken  to  the 
Supreme  Court  of  the  United  States  on  the 
ground  that  "the  validity  of  a  patent"  is 
involved,  or  that  the  matter  in  dispute  has 
a  money  value  exceeding  $5,000  which  can 
be  ascertained  in  money.  Durham  v.  Sey- 
mour, 161  U.  S.  235,  16  Sup.  Ct.  Rep.  452, 

40:  682 
Cited  in  Huntington  v.  Saunders,  163  U.  S. 
321,  41  L.  ed.  175.  16  Sup.  Ct.  Rep.  1120 — 
Muse  V.  Arlington  Hotel  Co.  108  U.  S.  435, 
42  L.  ed.  532,  18  Sup.  Ct.  Rep.  109 — Simms 
V.  Simms,  175  U.  S.  167,  44  L.  ed.  117,  20 
Sup.  Ct.  Rep.  58 — Durham  v.  Seymour,  10 
App.  D.  C.  275 — Burton  v.  Burton  Stock 
Car  Co.  171  Mass.  439,  50  N.  E.  1029. 

1066.  A  suit  in  which  the  validity  of  a 
regulation  established  by  the  Commissioner 
of  Patents,  under  the  authority  of  U.  S. 
Rev.  Stat.  §  483  (U.  S.  Comp.  Stat.  1901, 
p.  272),  for  the  conduct  of  proceedings  in 
the  Patent  Office,  is  assailed,  is  one  in  which 
there  is  drawn  in  question  the  validity  of 
*'an  authority  exercised  under  the  United 
States"  within  the  meaning  of  the  act  of 
February  9,  1893,  §  8  (27  Stat,  at  L.  436, 
chap.  74,  U.  S.  Comp.  Stat.  1901,  p.  573), 
giving  an  appeal  in  such  cases  from  the  final 
judgment  or  decree  of  the  court  of  appeals 
of  the  District  of  Columbia  to  the  Federal 
Supreme  Court.  United  States  ex  rel.  Stein- 
metz  V.  Allen,  192  U.  S.  543,  24  Sup.  Ct. 
Rep.  416,  48:  555 
Cited  In  United  States  ex  rel.  Taylor  v.  Taft, 

203   U.    S.   465,   51    L.   ed.   276,   27   Sup.   Ct. 
Rep.  148— Re  Scott,  25  App.  D.  C.  312. 

Trademark  cases. 

1067.  The  Supreme  Court  of  the  United 
States  has  no  jurisdiction  to  review  a  judg- 
ment of  the  court  of  appeals  of  the  Dis- 
trict of  Columbia  denying  a  writ  of  man- 
damus to  the  commissioner  of  patents  to 
register  a  trademark.  United  States  ex 
rel.  South  Carolina  v.  Seymour  (South  Car- 
olina V.  Seymour)  163  U.  S.  353,  14  Sup. 
Ct.  Rep.  871,  38:  742 

1068.  A  petition  for  a  mandamus  to  the 
commissioner  of  patents  to  register  a  trade* 
mark  does  not  involve  the  validity  of  any 
patent  or  copyright  nor  of  a  treaty  or  stat- 
ute or  authority  exercised  under  the  United 
States,  within  the  meaning  of  the  law  as  to 
jurisdiction  of  the  Supreme  Court  of  the 
United  States,  where  the  validity  of  the 
act  of  Congress  as  to  trademarks  is  not 
drawn  in  question,  but  the  application  Is 
denied  on  the  ground  that  a  state  which 
made  it  is  not  the  owner  and  had  no  right 
to  use  the  trademark.  United  States  ex 
rel.  South  Carolina  v.  Seymour  (South  Car- 
olina v.  Sevmour)  153  XJ.  S.  353,  14  Sup. 
Ct.  Rep.  871.  38:  742 
a: id    in    Llnford   v.    Ellison,    155   U.    8.    500, 
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39  L.  ed.  241,  15  Sup.  Ct.  Rep.  179 — Muse 
T.  Arlington  Hotel  Co.  168  U.  S.  435,  42 
L.  ed.  533.  18  Sup.  Ct.  Rep.  100— United 
States  ex  rel.  Phillips  v.  Ware,  189  U.  S. 
508.  47  L.  ed.  922.  23  Sup.  Ct.  Rep.  852^ 
United  States  ex  rel.  Edwards  v.  Taft,  195 
U.  S.  626,  49  L.  ed.  350,  25  Sup.  Ct.  Rep. 
792 — Hennessy  ▼.  Braunschweiger  &  Co.  89 
Fed.  666 — State  ex  rel.  George  v.  Aiken,  42 
S.  a  268,  26  L.R.A.  365,  20  S.  E.  221. 

Matters  as  to  officers. 

1069.  A  writ  of  error  may  issue  from  the 
Supreme  Court  of  the  United  States  to  the 
circuit  court  for  the  District  of  Columbia 
to  review  a  judgment  awarding  a  peremp- 
torv  mandamus  to*  restore  an  office,  pro- 
vided that  the  jurisdictional  amount  is  in- 
Tolved.  Columbian  Ins.  Co.  v.  Wheelright. 
7  Wheat.  534,  5:  516 
Explained  in  Kendall  v.  United  States,  12  Pet. 

640.  9  L.  ed.  1227. 

CiUd  in  Holmes  v.  Jennison,  14  Pet.  565,  10 
L.  ed.  592 — United  States  ex  rel.  Crawford 
T.  Addison,  22  How.  184, 16  L.  ed.  306 — Smith 
T.  Whitney,  116  U.  S.  173,  29  L.  ed.  603,  6 
Sup.  Ct.  Rep.  570 — Smith  y.  Adams,  130  U. 
S.  176,  32  L.  ed.  898.  9  Sup.  Ct.  Rep.  566 — 
8oatli  Carolina  v.  Seymour  (United  States 
pz  rel.  Soutb  Carolina  v.  Seymour)  153  U. 
S.  357,  88  L.  ed.  744.  14  Sup.  Ct.  Rep. 
871~United  States  v.  Columbian  Ins.  Co.  2 
Cranch  C.  C.  273,  Fed.  Cas.  No.  14,840 — 
Muhlenberg  County  v.  Dyer,  13  C.  C.  A.  65, 
31  U.  8.  App.  109,  65  Fed.  635 — Carter 
County  ▼.  Schmalstig,  62  C.  C.  A.  79,  127 
Fed.  127 — Hammond  y.  People,  32  111.  465 — 
Drjden  y.   Swinbum,  15  W.  Va.  249. 

1070.  A  writ  of  error  will  lie  from  the 
Supreme  Court  of  the  United  States  to  re- 
Tiew  a  judgment  of  ouster  in  proceedings 
in  the  nature  of  quo  warranto  in  the  cir- 
cuit court  of  the  District  of  Columbia  ii' 
the  yearly  salary  of  the  office  is  of  suffi- 
cient yalue.    United  States  ex  rel.  Crawford 
T.  Addison,  22  How.  174,  16:  304 
Cited  in  United  States  use  of  Crawford  y.  Ad- 
dison, 6  Wall.  297,  18  L.  ed.  920— Smith  y. 
Whitney,   116   U.   S.   173,   29   L.  ed.   603,   6 
Sup.    Ct.    Rep.    570 — Smith    y.    Adams,    130 
r.  S.  174,   32  L.  ed.   898,   9   Sup.   Ct.   Rep. 
566 — Soutb     Carolina    y.    Seymour    (United 
States  ex   rel.   South   Carolina  y.    Seymour) 
l.'y  r.   S.   358.   38   L.  ed.    744,   14   Sup.   Ct. 
Rep.  871 — People  ex  rel.  Sulliyan  y.  Weber. 
86    111.    285 — Reynolds    y.    State,    61    Ind. 
409 — Wayne  County  y.  Benoit,  20  Mich.  179, 
4  Am.   Rep.    382 — Gartside   y.    Gartslde.    42 
Mo.  App.  515 — Dolan  y.  New  York,  68  N.  Y. 
282.  23  Am.  Rep.  168— Wenner  y.  Smith,  4 
rtah,    245,    9    Pac.    293 — Dryden    y.    Swln- 
bom,  15  W.  Va.  248. 

1071.  The  validity  of  an  authority  exer- 
fi*»d  under  the  United  States  was  not 
drawn  in  question  so  as  to  sustain  the  ap- 
pellate jurisdiction  of  the  Supreme  Court 
of  the  United  States  over  the  court  of  ap- 
peals of  the  District  of  Columbia,  undei 
D.  C.  Code  (31  Stat,  at  L.  1189,  1227,  chap. 
B54),  f  233,  by  a  petition  for  mandamus 
to  compel  the  restoration  to  her  position  in 
the  classified  civil  service  of  a  clerk  whosi 
rontention  is  not  that  t^he  President  and  his 
'pprewntatives  were  without  authority  to 
dismiss  her,  but  that  her  dismissal  was  11- 
•egal  because  the  requisite  formalities  pre- 


scribed by  the  civil  service  regulations  were 
not  observed.  United  States  ex  rel.  Taylor 
V.  Taft,  203  U.  S.  461,  27  Sup.  Ct.  Rep.  148, 

51 :  269 

1072.  The  authority  of  the  second  comp- 
troller and  the  fourth  auditor  of  the  Treas- 
ury of  the  United  States  is  not  denied  or 
the  validity  of  that  authority  questioned, 
so  as  to  give  the  Supreme  Court  of  the 
United  States  jurisdiction  of  the  case  on 
writ  of  error  to  the  supreme  court  of  the 
District  of  Columbia,  when  it  is  claimed 
that  in  the  exercise  of  a  valid  authority 
they  erred  in  the  disallowance  of  fees  or 
mileage  to  an  officer  to  which  he  is  en- 
titled, and  refused  to  pay  him  the  same. 
United  States  ex  rel.  Lisle  v.  Lynch,  137 
U.  S.  280,  11  Sup.  Ct.  Rep.  114,  34:  700 
Cited  in   South    Carolina  v.   Seymour    (United 

States  ex  rel.  South  Carolina  v.  Seymour) 
153  U.  S.  359,  38  L.  ed.  745,  14  Sup. 
Ct.  Rep.  871— Linford  v.  Ellison.  155  U. 
S.  508,  39  L.  ed.  241,  15  Sup.  Ct.  Rep. 
179 — Muse  y.  Arlington  Hotel  Co.  168  U.  S. 
485,  42  L.  ed.  532,  18  Sup.  Ct.  Rep.  109 — 
Abbott  y.  National  Bank  of  Commerce,  175 
U.  S.  413,  44  L.  ed.  218,  20  Sup.  Ct.  Rep. 
153 — Swerin^en  v.  St.  Louis,  185  U.  S.  44» 
46  L.  ed.  799,  22  Sup.  Ct.  Rep.  569— United 
States  ex  rel.  Phillips  v.  Ware,  189  U.  S. 
508,  47  L.  ed.  922,  23  Sup.  Ct.  Rep.  852. 

Bankruptcy  cases. 

Appellate  Jurisdiction  over  Decisions 
of  District  and  Circuit  Courts,  see 
supra,  III.  d,  3,  d. 

Appeal  from  Decision  of  Circuit  Court 
of  Appeals,  see  supra,  804,  805. 

1073.  The  jurisdiction  of  the  Supreme 
Court  of  the  United  States  to  entertain  an 
appeal  in  bankruptcy  directly  from  the  su- 
preme court  of  the  District  of  Columbia  was 
not  established  when  the  only  question  con- 
sidered and  decided  was  whether  the  bank- 
rupt was  entitled  to  a  discharge  from  a 
judgment  for  alimony.  Audubon  v.  Shu- 
feldt,  181  U.  S.  575,  21  Sup.  Ct.  Rep.  735, 

45:  1009 
Cited  in  Re  Massachusetts,  197  U.  S.  487,  49 
L.  ed.  848,  25  Sup.  Ct.  Rep.  512 — Hutchin- 
son y.  Otis,  59  C.  C.  A.  99,  123  Fed.  19. 

Habeas  corpus  cases. 

Jurisdictional  Amount,  see  supra,  595. 
Cases  Taken  from  District  and  Circuit 

Courts,  see  supra,  960,  961. 
On  Appeal  from  Territorial  Courts,  see 

supra,  1004-6. 

1074.  Appeal  lies  to  Supreme  Court  in 
habeas  corpus  cases  when,  within  the  intent 
and  meaning  of  a  statute,  the  construc- 
tion or  application  of  the  Constitution  of 
the  United  States  is  drawn  in  question,  or 
when  the  Constitution  or  law  of  a  state  is 
claimed  to  be  in  contravention  of  the  Con- 
stitution, and  the  disposition  of  the  case 
turns  upon  such  Constitution  or  law.  Re 
Lennon,  150  U.  S.  393,  14  Sup.  Ct.  Rep.  123, 

37:  1120 

Cited  in   Ansbro  v.  United   States,    159  U.   S. 

698,  40  L.  ed.  311,  16  Sup.  Ct.  Rep.  187 — 

Cornell   y.   Green,   163   U.   S.   80,   41   L.   ed. 

78,  16  Sup.  Ct.  Rep.  969 — King  v.  McLean 


292 


APPEAL  AND  ERROR,  ni.  d,  6,  c. 


Asylum,  12  C.  C.  A  148y  21  U.  S.  A  pp.  407, 
64  Fed.  329 — St.  Clalr  County  y.  Interstate 
Sand  &  Car  Transfer  Co.  49  C.  C  A.  170, 
110  Fed.  785. 

c.  Criminal  Cases, 

Appeal  from  Decisions  of  District  and  Cir- 
cuit Courts,  see  supra,  III.  d,  3,  f. 

Appeals  Taken  from  Courts  of  Porto  Rico, 
see  supra,  1041-1043. 

1075.  The  appellate  jurisdiction  of  the 
Federal  Supreme  Court  over  the  circuit 
court  of  the  District  of  Columbia,  granted 
by  the  act  of  Feb.  27,  1801,  §  8,  is  confined 
to  civil  cases.  United  States  ▼.  More,  3 
Cranch,  159,  2:  397 
DiBiingui$hed  in  State  v.  Meyer,  65  N.  J.   L. 

285,  52  L.R.A.  348,  47  Atl.  485. 

OiUd  in  Ex  parte  Watklns.  3  Pet.  201,  7  L. 
ed.  652 — Decatur  v.  Pauldinff,  14  Pet.  603, 
10  L.  ed.  612— Forsyth  v.  United  States,  9 
How.  573,  13  L.  ed.  263 — Tennessee  v.  Davis, 
100  U.  S.  283,  25  L.  ed.  657— United  States 
T.  Sanges,  144  U.  S.  319,  36  L.  ed.  440,  12 
Sup.  Ct.  Rep.  609 — Cross  v.  United  States, 
145  U.  S.  574,  36  L.  ed.  822,  12  Sup.  Ct.  Rep. 
842— Sparf  v.  United  States,  156  U.  S.  176, 
89  L.  ed.  387,  15  Sup.  Ct.  Rep.  273— Chap- 
man V.  United  States,  164  U.  S.  447,  41  L. 
ed.  508,  17  Sup.  Ct.  Rep.  76 — Sinclair  v. 
District  of  Columbia.  192  U.  S.  19,  48  L.  ed. 
824,  24  Sup.  Ct.  Rep.  212 — Com.  v.  Mc- 
Olnnis,  3  Cusb.  218,  50  Am.  Dec.  732 — 
Bryan  v.  Bates,  12  Allen,  209 — United 
States  V.  McElroy,  2  Mont.  496 — State  v. 
Croteau,  23  Vt.  73,  54  Am.  Dec.  90. 

1076.  The  Supreme  Court  declined  to  de- 
termine whether  or  not  the  judgments  of  the 
supreme  court  of  the  District  of  Columbia 
in  criminal  cases,  reviewable  in  the  court  of 
appeals,  may  be  reviewed  ultimately  in  that 
court  when  the  validity  of  a  statute  of,  or 
an  authority  exercised  under,  the  United 
States  is  drawn  in  question.  Re  Belt,  159 
U.  S.  95,  15  Sup.  Ct.  Rep.  987,  40:  88 
Cited  in  Chapman  v.  United  States,  164  U.  S. 

451,  41  L.  ed.  510,  17  Sup.  Ct  Rep.  76— 
Chapman  v.  United  States,  8  App.  D.  G. 
821. 

1077.  A  judgment  in  a  criminal  case  can- 
not be  reviewed  on  writ  of  error  from  the 
Federal  Supreme  Court  to  the  court  of  ap- 
peals of  the  District  of  Columbia,  under  the 
act  of  Congress  of  March  3,  1901  (31  Stat. 
at  L.  1189,  chap.  854),  §  233,  providing  for  a 
review  of  judgments  of  that  court  in  the 
Federal  Supreme  Court  upon  writ  of  error 
or  appeal,  without  regard  to  the  amount  in 
dispute,  in  cases  in  which  the  validity  of 
any  patent  or  copyright  is  involved,  or  in 
which  is  drawn  in  question  the  validity  of 
any  treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States.  Sin- 
clair v.  District  of  Columbia,  192  U.  S.  16, 
24  Sup.  Ct.  Rep.  212,  48:  322 
Cited   In   Fields   v.    United   States,   205    U.    S. 

296,   51    L.  ed.  811,   27   Sup.    Ct.   Rep.   543. 

1078.  An  appeal  in  a  criminal  case  cannot 
be  taken  to  the  Supreme  Court  of  the  United 
States  from  the  court  of  appeals  for  the 
District    of    Columbia,    under    the    act    of 


Congress  of  February  9,  1893,  providing  for 

appeals    when   the    matter    in    dispute    ex- 

ceds  $5,000,  and,  irrespective  of  the  amount 

in  dispute,  when  the  validity  of  a  patent, 

copyright,  treaty,  or  statute  of  or  authority 

exercised  by  the  United  States  is  involved. 

Chapman  v.  United  SUtes,  164  U.  S.  436, 

17  Sup.  Ct.  Rep.  76,  41 :  504 

Oiied  in   Prather  v.  United  States,  164   U.   S. 

452,   41   L.   ed.   510,   17  Sup.   Ct.   Rep.  '76 — 

Gonsales  v.  Cunningham,  164  U.  S.  618,  41 

L.   ed.   574,    17   Sup.   Ct.  Rep.   182 — Falk    v. 

United  SUtes.  180  U.  S.  636,  45  L.  ed.  709, 

21  Sup.  Ct.  Rep.  923. 

1079.  The  judgments  of  the  supreme  court 
of  the  District  of  Columbia  in  criminal  cases 
were  not  embraced  in  the  provisions  of  the 
act  of  Congress  of  March  3,  1891,  provid- 
ing that  appeals  and  writs  of  error  might 
be  taken  "from  the  district  courts  or  fpom 
the  existing  circuit  courts"  directly  to  the 
Supreme  Omri  of  the  United  States  **in 
cases  of  conviction  of  a  capital  or  otherwise 
infamous  crime."  Re  Heath,  144  U.  S.  92, 
12  Sup.  Ct.  Rep.  615,  36:  358 
Cited   in   Cross   v.   United   States,    145   U.    S. 

575,  36  L.  ed.  822,  12  Sup.  Ct.  Rep.  842 — 
Cross  V.  Burlce,  146  U.  S.  84,  86  L.  ed.  897, 
18  Sup.  Ct.  Rep.  22 — Re  Schneider,  148  U. 
S.  162,  37  L.  ed.  406,  13  Sup.  Ct.  Rep. 
572— Re  Chapman,  156  U.  S.  215,  39  L.  ed. 
402,  15  Sup.  Ct.  Rep.  331 — Chapman  v. 
United  States,  164  U.  S.  448,  41  L.  ed.  60S, 
17  Sup.  Ct.  Rep.  76 — Gonsales  v.  Cunning- 
ham, 164  U.  S.  617,  41  L.  ed.  574,  17  Sup. 
Ct.  Rep.  182— Brown  v.  United  States,  171 
U.  S.  637,  43  L.  ed.  315,  19  Sup.  Ct.  Rep. 
56 — Chapman  v.  United  States,  8  App.  D.  C. 
320. 

1080.  The  act  of  Congress  of  February  6, 
1889,  does  not  authorize  the  Supreme  Court 
to  review  on  writ  of  error  the  judgment  of 
the  general  term  of  the  supreme  court  of 
the  District  of  Columbia,  affirming  the  judg- 
ment of  a  criminal  term  of  the  court  ad- 
judging a  person  guilty  of  murder  and  aen- 
tenctng  him  to  death.  Cross  v.  United 
States,  145  U.  S.  571,  12  Sup.  Ct.  Rep.  842, 

36:  821 
Cited  in  Cross  v.  Burke,  146  U.  S.  84,  36  L.  ed 
897,  13  Sup.  Ct.  Rep.  22 — Re  Cross,  146  U. 
S.  277,  36  L.  ed.  972,  13  Sup.  Ct  Rep.  109 — 
Re  Schneider,  148  U.  S.  162,  37  L.  ed.  406, 
13  Sup.  Ct.  Rep.  572 — Re  Chapman,  156  U. 
S.  215,  39  L.  ed.  402,  15  Sup.  Ct.  Rep.  831— 
United  States  v.  Rider,  163  U.  S.  138,  41  L. 
ed.  103.  16  Sup.  Ct.  Rep.  983 — Chapman  ▼. 
United  States,  164  U.  S.  448,  41  L.  ed.  508. 
17  Sup.  Ct.  Rep.  76 — Brown  v.  United 
States,  171  U.  S.  635,  43  L.  ed.  314,  19  Sup. 
Ct.  Rep.  56 — Chapman  v.  United  SUtes,  8 
App.  D.  C.  320. 

1081.  A  judgment  convicting  a  chancery 
receiver  of  embezzling  money  which  bad 
come  into  his  possession  in  his  official  ca- 
pacity is  not  reviewable  on  writ  of  error 
from  the  Federal  Supreme  Court  to  the 
court  of  appeals,  of  the  District  of  Colum- 
bia, on  the  theory  that  the  forfeiture  by 
defendant,  under  D.  C.  Code,  §  841,  defining 
the  offense,  of  all  right  or  claim  to  any 
commissions,  was  determined  by  the  judg- 
ment, and  that  therefore  the  jurisdictional 
amount  prescribed  by  §  233  of  such  Code 
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wu  involved,  since  the  forfeiture  of  com- 
missions does  not  follow  the  judgment,  but 
follows  the  wrongful  conversion  or  appro- 
priation of  the  moneys.  Fields  v.  United 
States,  205  U.  8.  292,  27  Sup.  Ct.  Rep.  543, 

51 :  807 

7.  Over  Court  of  Claims. 

Jurisdictional  Amount,  see  supra,  325,  344. 
Right  of  Government  to  Appeal,  see  infra, 

2393. 
Time  Allowed  for  Taking  Appeal,  see  infra, 

2555,  2600. 
Who  may  Allow  Appeal,  see  infra,  2716. 
See  also'supra,  812,  813;  Claims,  178. 

1082.  Apptels  from  the  court  of  claims  lie 
to  the  United  States  Supreme  Court.  United 
States  V.  Jones,  119  U.  S.  477,  7  Sup.  Ct. 
Rep.  283,  30:  440 
Langford  v.  United  States,  101  U.  S.  341, 

25:  1010 
Cited  in  UDited  SUtes  v^  Jones,  119  U.  S.  479. 
30  L.  ed.  441,  7  Sup.  Ct.  Rep.  283 — Great 
Falls  Mfg.  Co.  V.  Atty.  Gen.  (Great  Falls 
Mfg.  Co.  V.  Garland)  124  U.  S.  509.  31  L. 
ed.  533,  8  Sup.  Ct.  Rep.  631 — United  SUtes 
ex  rel.  Bernardln  v.  Seymour,  10  App.  D.  C. 
312. 

1083.  A  judgment  of  the  court  of  claims 
rendered  pro  forma  against  the  government 
is  reviewable.  Twenty  Per  Cent  Cases,  20 
Wall.  179,  22:  339 
Cited  in  United  States  v.  Gleeson,   124  U.   S. 

2«U.  31   L.    ed.  423.   8  Sup.    Ct.  Rep.  502^ 

1084.  When  the  record  discloses  jurisdic- 
tion in  the  court  of  claims,  its  decision  on 
a  motion  made  for  a  new  trial  is  conclusive. 
Young  V.  United  States,  95  U.  S.  641, 

24:  467 

1085.  The  jurisdiction  of  the  court  of 
claims  and  of  the  Supreme  Court  over  claims 
vnder  treaty  stipulations  being  confined  to 
the  jurisdiction  expressly  conferred  by  special 
a<rte,  where  an  act  referred  such  a  claim  to 
the  court  of  claims  to  decide  upon  its  jus- 
tice, and  "fix  and  determine  its  amount,"  if 
just,  and  contained  no  provision  for  an  ap- 
peal, the  decision  of  that  court  was  final, 
and  not  subject  to  appeal.  Re  United  States 
•  Re  Atocha)  17  Wall.  439,  21:  696 
Cited   in    Great    Western    Ins.    Co.    v.    United 

Sttates,  112  U.  S.  198,  28  L.  ed.  689,  5  Sup. 
Ct.  Rep.  Oft— United  States  v.  Gllllat,  164  U. 
S.  46,  41  L.  ed.  345,  17  Snp.^Ct.  Rep.  16 — 
Diekelman  v.  United  States,  9  Ct.  CI.  821— 
McKee  v.  United  States,  10  Ct.  CI.  233 — 
Bradshaw  v.  United  SUtes,  14  Ct.  CI.  147 — 
Walsh  ▼.  United  States,  23  Ct.  CI.  8— Weld 
▼.  United  States.  23  Ct.  CI.  129— Irwin  v. 
United  States,  23  Ct.  CI.  156. 

1086.  The  decision  of  the  court  of  claims 
rendered  for  the  claimant,  under  a  special 
»ct  of  Congress  for  the  relief  of  a  specified 
person,  which  directed  the  court  to  ex- 
^ine  his  claim  against  Mexico,  and,  if 
just,  to  fix  and  determine  its  amount,  and 
then  directed  its  payment,  as  fixed,  out  of 
the  unapplied  balance  of  the  sum  provided 
I7  A  treaty  with  Mexico,  and  which  con- 


tained no  provision  for  an  appeal,  is  final, 
and  not  appealable.  Re  United  States  (Re 
Atocha)  17  Wall.  439,  21:  696 

Re  United  Stotes    (Vigo's  Case)    21   Wall. 

648,  22: 690 

Distinguished  in  United  States  v.  Gilliat,  164 

U.  S.  46,  41  L.  ed.  346,  17  Sup.  Ct.  Rep.  16— 

Coates  V.  United  States,  4   C  C.  A.  141,  8 

U.  S,  App.  296—58  Fed.  992. 

Cited  in  Chorpenning  v.  United  States,  11  Ct. 
CI.  630 — Bradsbaw  v.  United  States,  14  Ct. 
CI.  147— Walsh  v.  United  States,  22  Ct.  CI. 
3 — Easley  v.  Bone,  39  Mo.  App.  392. 

1067.  Cases  by  corporations  against  the 
United  States  are  maintainable  in  the  court 
of  claims,  and  in  the  Supreme  Court  of  the 
United  States  on  appeal.  New  Bedford  &, 
N.  Y.  Steam  Propeller  Co.  v.  United  States, 
14  Wall:  670,  20:  760 

Cited  in  Louisiana  v.  United  States,  22  Ct.  CI. 

90. 

1088.  Under  the  act  of  March  3,  1883,  in 
regard  to  the  disposition  of  funds  arising^ 
from  the  sale  of  Cherokee  lands,  an  appeal 
fr<»n  the  court  of  claims  to  the  Federal  Su- 
preme Court  is  provided  for.  Eastern  Band 
of  Cherokee  Indians  v.  United  States  (Cher- 
okee Trust  Funds)  117  U.  S.  288,  6  Run. 
Ct.  Rep.  718,  29:880 

Cited  in  Rice  v.  United  States,  21  Ct.  Ci.  423. 

1069.  A  claim  pending  in  one  of  the  ex- 
ecutive departments,  which  involves  contro- 
verted questions  of  fact  or  law,  within  the- 
meaning  of  the  act  of  Congress  of  1887,  §  12, 
is  not  a  suit  against  the  United  States  with 
respect  to  which  an  appeal  to  the  Supreme 
Court  of  the  United  States  is  provided  for 
by  §  9  of  that  act.  Re  Sanborn,  148  U.  S. 
222,  13  Sup.  Ct.  Rep.  577,  37:  429^ 

Distinguished  in  Interstate  Commerce  Commis^ 

sion   V.  Brimson,   154   U.   S.  483,   38  L.  ed. 

1059,  4  Inters.   Com.  Rep.  557,  14  Sup.  Ct. 

Rep.  1125. 

Cited  in  United  States  v.  Old  Settlers,  148  U. 
S.  406,  37  L.  ed.  524,  13  Sup.  Ct.  Rep.  650 — 
Choctaw  &  C.  Nations  v.  United  States,  34 
Ct.  CI.  164 — Re  Atty.  Gen.  21  Misc.  108,  47 
N.  T.  Supp.  20. 

1090.  Where  a  claim  pending  in  an  execu- 
tive department  is  referred  by  the  Secretary 
of  that  department,  with  the  consent  of  the 
claimant,  to  the  court  of  claims,  in  pursu- 
ance of  the  act  of  Congress  of  March  3, 1887, 
§  12,  the  finding  of  that  court  transmitted 
to  such  department  is  not  a  judgment  with- 
in the  meaning  of  §  9  of  that  act,  or  of  U. 
S.  Rev.  Stat.  §  707,  U.  S.  Comp.  Stat.  1901, 
p.  574,  and  is  not,  therefore,  appealable  to 
the  Supreme  Court  of  the  United  States. 
Re  Sanborn,  148  U.  S.  222,  13  Sup.  Ct.  Rep. 
577,  37:  429 
Distinguished   in  Re  Atty.   Gen.   22   App.   Dlv. 

294,  47  N.  Y.  Supp.  883. 

Cited  in  La  Abra  Silver  Min.  Co.  v.  United 
States,  175  U.  S.  457,  44  L.  ed.  235,  20  Sup. 
Ct.  Rep.  108 — District  of  Columbia  v.  Eslin, 
183  U.  S.  66.  46  L.  ed.  80,  22  Sup.  Ct.  Rep. 
17^United  States  ex  rel.  Bernardln  v.  Sey- 
mour, 10  App.  D.  C.  311. 

1091.  Where  Congress  directed  the  court 
of    claims    to    reopen    and    readjudicate    a 
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case  upon  the  evidence  already  given,  and  to 
adjudge  such  additional  sum  in  said  cause 
as  the  evidence  should  justify,  which  should 
be  a  part  of  the  original  judgment,  and 
when  the  act  was  passed  an  appeal  from 
the  original  judgment  was  barred  by  lapse 
of  time,  the  readjudication  is  final,  and  no 
appeal  lies  therefrom.  United  States  v. 
Grant,  110  U.  S.  225,  3  Sup.  Ct.  Rep.  585, 
I  28:  127 

1092.  An  appeal  cannot  be  taken  from 
the  finding  of  the  court  of  claims  under  the 
act  of  Congress  of  August  23,  1894,  upon 
the  subsidiary  question  as  to  the  particular 
person  to  whom  the  appropriation  made  by 
the  act  of  March  3,  1891,  for  payment  of 
French  spoliation  claims,  should  be  paid,  as 
these  acts,  construed  with  the  act  of  1885, 
referring  such  claims  to  the  court  of  claims 
for  merely  advisory  finding,  clearly  show 
that  such  an  appeal  was  not  within  the  in- 
tent of  Congress.  United  States  v.  Gilliat, 
164   U.  S.  42,   17  Sup.  Ct.  Rep.  16, 

41:344 
Cited  in  Patterson  v.  Buchanan,  92  Md.  849. 
48  Atl.  168. 

1093.  No  appellate  jurisdiction  over  the 
court  of  claims  can  be  exercised  by  the  Su 
preme  Court.  The  authority  given  to  the 
head  of  an  executive  department  by  neces- 
sary implication,  in  §  14  of  the  amended 
court  of  claims  act  of  1863,  to  revise  all  the 
decisions  of  that  court  requiring  payment  of 
money,  denies  to  it  the  judicial  power,  from 
the  exercise  of  which  alone  appeals  can  be 
taken  to  the  Supreme  Court.  Gordon  v. 
United  States,  2  Wall.  561,  17:  921 

(The  Act  of  1863,  §  14,  was  repealed  by 

the  Act  of  March  17,  1863,  §  1.) 

Cited  In  United  States  v.  Alire,  6  Wall.  676. 
18  L.  ed.  947~-UDlted  States  ▼.  Klein,  13 
Wall.  144,  20  L.  ed.  625 — United  States  v. 
O'Grady,  22  Wall.  647,  22  L.  ed.  773— 
I^ngford  V.  United  States,  101  U.  S.  344,  25 
L.  ed.  1012— United  States  v.  Lee,  106  U.  S. 
240.  27  L.  ed.  188,  1  Sup.  Ct.  Rep.  240— 
United  States  v.  Jones,  119  U.  S.  477,  30  L. 
ed.  440,  7  Sup.  Ct.  Rep.  283 — Great  Falls 
Mfg.  Co.  V.  Atty.  Gen.  (Great  Falls  Htg- 
Co.  y.  Garland)  124  U.  S.  509,  31  L.  ed. 
533,  8  Sup.  Ct.  Rep.  631 — Smlthmeyer  v. 
United  States,  147  U.  S.  358,  37  L.  ed.  200, 
13  Sup.  Ct.  Rep.  321 — Re  Sanl)orn,  148  U.  S. 
224,  37  L.  ed.  430,  13  Sup.  Ct.  Rep.  577— 
United  States  v.  Old  Settlers,  148  U.  S.  466, 
37  L.  ed.  524.  13  Sup.  Ct.  Rep.  650 —  La 
Abra  Silver  Min.  Co.  v.  United  Stetes,  175 
U.  S.  456,  44  lu  ed.  235,  20  Sup.  Ct.  Rep. 
168 — District  of  Columbia  v.  Barnes.  187  U. 
C.  638,  47  L.  ed.  344,  23  Sup.  Ct.  Rep.  846 — 
Bx  parte  Joins,  191  U.  S.  102.  4-8  L.  ed. 
Ill,  24  Sup.  Ct.  Rep.  27— United  States  v. 
Aiire,  3  Ct.  CI.  449 — Chorpenning  v.  United 
States,  11  Ct.  CI.  634— Webb  v.  United 
States,  20  Ct.  CI.  496 — Western  Cherokee 
Indians  v.  United  States,  27  Ct.  CI.  36— 
Sanborn  v.  United  States,  27  Ct.  CI.  487 — 
United  States  v.  La  Abra  Silver  Mln.  Co.  20 
Ct.  CI.  615— United  States  ▼.  Weil,  29  Ct. 
CI.  533 — Cboctaw  &  C.  Nations  v.  United 
States,  34  Ct.  CI.  164— United  States  ex  rel. 
Bernardin  v.  Seymour,  10  App.  D.  C.  311 — 
Briggs  V.  A  Light-Boat,  11  Allen,  177— Re 
Atty.  Gen.  21  Misc.  108,  47  N.  Y.  Supp.  20. 


8.  Over  Court  of  Private  Land  Claims, 

Right  of  Government  to  Appeal,  see  infra, 

2394. 
Time  for  Talcing  Appeal,  see  infra,  2585. 
Who  may  Allow  Appeal,  see  infra,  2713. 
Partial    Invalidity    of    Statute   aa   to,    see 

Statutes,  88. 
See  also  infra,  2556. 

1093a.  Congress  has  power  to  confer  upon 
the  Supreme  Court  of  the  United  States 
jurisdiction  to  entertain  an  appeal  from  the 
decree  of  the  court  of  private  land  claims. 
United  States  v.  Coe,  155  U.  S.  76,  15  Sup. 
Ct.  Kep.  16,  39:  76 

Cited  In  United  States  v.  Duell,  172  U.  S. 
580,  43  L.  ed.  564,  10  Sup.  Ct.  Rep.  286 — 
Chow  Loy  V.  United  States,  50  C.  C.  A.  284. 
112  Fed.  350 — ^United  States  ex  rel.  Bernar- 
din V.  Seymour,  10  App.  D.  C.  809. 

1094.  The  decision  of  anv  inferior  court 
established  by  Congress,  like  the  court  of 
private  land  claims,  even  if  not  one  of  the 
courts  mentioned  in  article  3  of  the  Consti- 
tution, may  be  made  subject  by  Congress  to 
the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States.  United  States 
y.  Coe,  155  U.  S.  76,  15  Sup.  Ct  Rep.  16. 

39:  76 

P.  Over  State  CourtBm 

a.  Generally. 

Nature  of  Judgments  Reviewable,  see   su- 
pra, I.  d,  24. 
Jurisdiction  over  Decision  of  Circuit  Court 

of  Appeals,  see  supra.  III.  d,  2,  e. 
Requirements  as  to  Jurisdictional  Amount, 

see  supra,  629. 
Mode  of  Review,  see  supra,  646. 
Issuance  and  Allowance  of  Writ  of  Error, 

see  infra,  IV,  e,  4,  b. 
Time  Allowed  for  Suing  Out  Writ  of  Error, 

see  inira.  2541-2544,  2562. 
Who   may   Sign   Citation,  see  infra,   2990- 

2993. 
Amendment   of   Writ   of   Error,   see    infra, 

3067-3089. 
Necessity  of  Exception,  see  infra,  3671. 
Presumption  as    to    Existence    of    Federal 

Question,   see   infra,   4112-4116. 
See  also  infra,  3873. 

1095.  This  court  has  no  jurisdiction  of 
the  judgments  of  state  courts  except  under 
the  25th  section  of  the  judiciary  act.  Rvan 
V.  Thomas,  4  Wall.  003,  18:  460 
Caperton  v.   Ballard,   14   Wall.  238, 

20:  885 
Hurley  v.  Street,  14  Wall.  85,  20:  786 

1096.  Where  no  one  of  the  questions  men- 
tioned in  the  25th  section  of  the  judiciary 
act  was  decided  by  the  supreme  court  of  a 
state,  this  court  will  dismiss  the  writ  of 
error  to  the  state  court.  Derby  v.  Gallup 
(Day  V.  Gallup)  2  Wall.  97,  17:  855 
Cited   in    O'Nell   v.    Vermont,   144   U.    8.    835^ 

36  L.  ed.  457,  12  Slip.  Ct.  Bep.  698. 

1097.  The   25fh  section  of  the  judiciary 
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«ct  eonfers  no  power  upon  the  Supreme 
Court  to  annul  a  law  of  the  Republic  of 
Texas,  however  unjust  or  tyrannical. 
League   v.   DeYoung,    11    How.    185 

13:  657 

1098.  Where  a  defense  in  a  state  court  is 
distinctly  made,  resting  on  local  statutes, 
the  Supreme  Court  of  the  United  States  *will 
not,  in  order  to  reach  a  Federal  question, 
resort  to  critical  conjecture  as  to  the  action 
of  the  court  in  the  disposition  of  such  de- 
fense. Johnson  v.  Risk,  137  U.  S.  300,  11 
Sup.  Ct  Rep.  Ill,  34:  683 

1099.  A  writ  of  error  to  a  state  court 
from  the  Supreme  Court  of  the  United 
States  will  not  be  dismissed  for  want  of 
jurisdiction,  where  a  Federal  question  is 
clearly  raised,  merely  because  the  claim  by 
which  it  is  presented  is  not  well  founded. 
Blythe  ▼.  Hinckley,  180  U.  S.  333,  21  Sup. 
a  Rep.  390,  46:  557 

1100.  The  fact  that  a  state  court,  in  de- 
ciding a  Federal  question,  erroneously  de- 
clares that  no  Federal  question  exists,  does 
not  preclude  a  review  of  its  decision  on  writ 
of  error  from  the  United  States  Supreme 
Court  Missouri,  K.  k  T.  R.  Co.  v.  Elliott, 
184  U.  S.  530,  22  Sup.  Ct.  Rep.  446, 

46:  673 

1101.  A  circuit  court  of  the  United  SUtes 
cannot  interfere  with  the  granting  of  writs 
of  error  from  the  Supreme  Court  of  the 
United  States,  either  by  restraining  the 
parties  from  applying  therefor,  or  by  direct- 
ing the  dismissal  of  such  writs  after  they 
have  been  granted.  Re  Chetwood,  165  U.  S. 
443,  17  Sup.  Ct  Rep.  385,  41 :  782 


1102.  The  proper  practice  is  to 
4el  in  support  of  the  motion  on 
whether  Federal  questions  were 
decided  in  the  state  court,  and 
character  of  those  questions. 
•  Spies  ▼.  Illinois)  123  U.  S.  143, 
Rep.  21, 


hear  coun- 
the  point 

made  and 
upon  the 
Re    Spies 

8  Sup.  Ct. 
31:80 


1103.  In  determining  whether  a   Federal 

^luestion  was  decided  by  a  state  court  so  as 

to  sustain  a  writ  of  error  from  the  Supreme 

Court  of   the   United   States,   a   finding  of 

facts  bj  the  court,  as  a  substitute  for  the 

jury,  in  accordance  with  the  state  practice 

in  which    the    judgment   was    rendered,    is 

^uivalent  to  a  finding  by  the  jury.     Craig 

r.  Missouri,  4  Pet  410,  7:  903 

Ciletf   In   Fisher   y.    Cockerel  I,    5    Pet.    256,    8 

L.    ed.    117 — ^Magwlre    v.    Tyler,    1     Black, 

203,   17    L.    ed.    141 — Obermier   v.    Core,    25 

Ark.  563 — Frost  ▼.   Ilsley,   55   Me.   380. 


introducing  new  matter.  Williams  v.  Nor- 

ris,  12  Wheat  117,  6:  571 

Criticized  in  Murdock  v.  Memphis,  20  Wall. 
633,  22  L.  ed.  443. 

Cited  in  San  Josd  Land  ft  Water  Co.  t.  San 
Jos^  Ranch  Co.  189  U.  S.  180,  47  L.  ed. 
768,  23  Sap.  Ct.  Rep.  487— Snell  ▼.  Dwigbt, 
121  Mass.  349. 

1105.  It  is  no  objection  to  the  allowance 
of  a  writ  of  error  from  the  supreme  Court 
of  the  United  States  to  a  state  court  that 
the  judgment  sought  to  be  reviewed  was 
rendered  in  a  criminal  case.  Twitchell  v. 
Pennsylvania,  7  Wall.  321,  19:  223 

Editorial  notes. 
In     general.       4:97;     6:571;     37:267; 

39:884;  42:998 

Citizenship  of  parties. 

How     Federal     Question     Raised,     see 
infra,  1214. 

1106.  The  citizenship  of  the  parties  is  im- 
material as  affecting  the  jurisdiction  of  the 
Federal  Supreme  Court,  under  U.  S.  Rev. 
SUt  §  709,  U.  S.  Comp.  Stat  1901,  p.  575, 
of  a  writ  of  error  to  a  state  court.  Har- 
rington V.  Missouri,  205  U.  S.  483,  27  Sup. 
Ct  Rep.  582,  51:890 

1107.  The  jurisdiction  of  the  United 
States  Supreme  Court,  under  U.  S.  Rev. 
Stat  §  709,  U.  S.  U>mp.  Stat  1901,  p.  575, 
for  review  of  a  state  decision,  does  not  de- 
pend upon  the  citizenship  of  the  parties,  but 
on  the  questions  involved.  Frenoh  v.  Hop- 
kins, 124  U.  S.  524,  8  Sup.  Ct  Rep.  589, 

31 :  536 

1108.  It  is  no  objection  to  the  exercise  of 
appellate  jurisdiction  that  one  of  the  par- 
ties is  a  state,  and  the  other  a  citizen  of 
that  state.  Cohen  y.  Virginia,  6  Wheat 
264,  5: 257 

Judgments  against  United  States. 

1109.  Judgments  in  the  state  courts 
against  the  United  States  cannot  be  re- 
viewed in  this  court  upon  a  writ  of  error, 
except  in  cases  where  they  could  be  reviewed 
if  against  private  parties.  United  States 
V.  Thompson,  93  U.  S.  586,  23:  982 
Cited  In  United  SUtes  v.  Union  P.  R.  Co.  1U5 

U.  S.  264,  26  L.  ed.  1022— Chicago  &  A.  R. 
Co.  V.  Wiggins  Ferry  Co.  119  U.  S.  024, 
30  L.  ed.  523,  7  Sup.  Ct  Rep.  398— Stanley 
V.  Schwalby,  162  U.  S.  278,  40  L.  ed.  968, 
16  Sup.  Ct.  Rep.  754 — ^TuUock  v.  Mulvane, 
184  U.  S.  521,  46  L.  ed.  670,  22  Sup.  Ct. 
Rep.  372 — Pennsyivania  R.  Co.  v.  Hughes, 
191  U.  S.  486,  48  L.  ed.  271,  24  Sup.  Ct. 
Rep.  132— State  v.  Marsh,  134  N.  C.  192, 
67  L.R.A.  189,  47  S.  E.  6— United  States  ex 
rel.  Search  v.  Choctaw,  O.  &  G.  R.  Co.  8 
Okla.  454,  41  Pac.  729. 


1104.  The  question  of  the  jurisdiction  of 
the  Supreme  Court  of  the  United  States  of 
a  writ  of  error  to  a  state  court  must  be 
determined  from  the  record  as  it  stood  when 
when  the  case  was  removed  to  the  Supreme 
Court  of  the  United  States,  and  no  effect 
«an  be  given  to  any  orders  made  in  tlie 
state  court,  not  by  way  of  amendment,  but 


b.  Federal  Question  Settled  "by  Prior 
Decisions;  Frivolousness  of  Federal 
Question;  Moot  Questions, 

Frivolousness  on  Appeal  from  Circuit  Court 

of  Appeals,  see  supra,  806. 
Appeals  Taken  from  Courts  of  Porto  Rico, 

see  supra,  1043a. 
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DismiBsal  of  Error  Proceedings  for  Lack  of 

Controversy,  see  infra,  VII.  i,  3. 
When  Writ  of  Error  Disallowed,  see  infra, 

2653-2656. 
Affirmance  for  Frivolousness  on  Motion  to 

Dismiss  Writ  of  Error,  see  infra,  3830- 

3837. 
Dismissal  of  Writ  of  Error  for  Change  of 

Circumstances     Pending     Appeal,     see 

infra,  3893. 
See  also  infra,  1638,  2018,  3067. 

1110.  A  Federal  question  may  have  been 
so  explicitly  foreclosed  by  prior  decisions  as 
to  afford  no  basis  for  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to  a 
state  court.  Leonard  v.  Vicksburg,  S.  A,  P. 
R.  Co.  198  U.  S.  416,  25  Sup.  Ct.  Rep.  750, 

49:  1108 

1111.  The  effect  of  a  discharge  under  a 
state  insolvent  act  has  been  set  at  rest  so 
far  as  covered  by  the  decisions  of  this  court, 
and  they  ar«  to  be  deemed  final  and  con- 
clusive.    Boyle  V.  Zacharie,  6  Pet.  635, 

8:  527 
Distinguithed  In  Borcherllng  v.  United  States, 
35  Ct.  CI.  836 — Beers  v.  Haughton,  1   Mc- 
Lean, 229,  Fed.  Cas.  No.  1,230. 

Cited  In  Beers  v.  Haughton,  9  Pet.  366,  9  L. 
ed.  159— Re  Klein,  1  How.  279,  11  L.  ed. 
131 — Cook  V.  Moffat,  5  How.  309.  12  L.  ed. 
166— Baldwin  v.  Hale,  1  Wall.  230,  17  L.  ed. 
533 — Byrd  v.  Badger,  McAll.  264.  Ped.  Cas. 
No.  2,265 — Davidson  v.  Smith,  1  Blss.  349, 
Fed.  Cas.  No.  8,608 — Re  Reynolds,  9  Nat. 
Bankr.  Reg.  52,  Fed.  Cas.  No.  11,723 — Steven- 
son V.  King,  2  Cliff.  3,  Fed.  Cas.  No.  13,417 — 
Towne  v.  Smith,  1  Woodb.  &  M.  127,  Fed. 
Cas.  No.  14,116 — Von  Glahn  v.  Varrenne,  1 
Dill.  519,  Fed.  Cas.  No.  16,994 — WoodbuU 
V.  Wagner,  Baldw.  301,  Fed.  Cas.  No.  17,- 
975 — Mather  v.  Nesblt,  4  McCrary,  506. 
13  Fed.  873— Letchford  v.  Convlllon,  20 
Fed.  609 — Pinckney  v.  Lanahan,  62  Md.  450 
— Goreley  v.  Butler,  147  Mass.  12,  16  N.  E. 
734— Moore  v.  Speed,  55  Mich.  93,  20  N. 
W.  801. 

1112.  A  real,  and  not  a  fictitious,  Federal 
question,  is  essential  to  the  jurisdiction  of 
the  Supreme  Court  of  the  United  States 
over  the  judgments  of  state  courts.  Ham- 
blin  v.  Western  Land  Co.  147  U.  S.  531,  13 
Sup.  Ct.  Rep.  353,  37:  267 
St  Louis,  G.  &  F.  S.  R.  Co.  v.  Missouri,  156 

U.  S.  478,  15  Sup.  Ct.  Rep.  443,       39:  502 

Caldwell  v.  Texas,  137  U.  S.  692,  11  Sup. 
Ct.  Rep.  224,  34:  816 

Illinois  C.  R.  Co.  v.  Chicago,  176  U.  S.  646. 
20  Sup.  Ct.  Rep.  509,  44:  622 

Equitable  L.  Assur.  Soc.  v.  Brown,  187  U. 
S.  308,  23  Sup.  Ct.  Rep.  123,  47:  190 

Clarke  v.  McDade,  165  U.  S.  168,  17  Sup. 
Ct.  Rep.  284,  41 :  673 

Iowa  v.  Rood,  187  U.  S.  87,  23  Sup.  Ct.  Rep. 
49.  47:  86 

Cited  In  St.  Louis,  G.  &  Ft.  S.  R.  Co.  v.  Mis- 
souri, 156  U.  S.  483,  39  L.  ed.  504.  15 
Sup.  Ct.  Rep.  44,S — Wilson  v.  State,  100  U. 
S.  595.  42  L.  ed.  871,  18  Sup.  Ct.  Rep.  43.') — 
Remington  Taper  Co.  v.  Watson,  173  U.  S. 
452.  43  L.  ed.  765,  19  Sup.  Ct.  Rep.  450 — 
Phlnney  v.  Sheppard  &  K.  P.  Hospital.  177 
tJ.  S.  170,  44  L.  ed.  720,  20  Sup.  Ct.  Kep. 
573— Wisconsin    ex     rel.     Gates     v.     Public ' 


Lands,    188   U.    8.   693,   4t    L.   ed.    393,   22 

Sup.  Ct.  Rep.  934 —  Missouri  ex  rel.  Delmar 
Jockey  Club  v.  JacbrlU,  184  U.  S.  697,  46 
L.  ed.  764,  22  Sup.  Ct.  Itep.  940 — Ne^'  Or- 
leans Waterworks  Co.  v.  Louisiana,  185  U. 
S.  345,  46  L.  ed.  941,  22  Sup.  Ct.  Rep. 
691— St.  Paul,  M.  ft  M.  R.  Co.  v.  St.  Paul 
&  N.  P.  R.  Co.  15  C.  C.  A.  176,  32  U.  S.  App. 
372,  68  Fed.  11— NashvlHe,  C.  &  St.  L.  H. 
Co.  V.  Taylor,  86  Fed.  182. 

1113.  A  writ  of  error  from  the  Federal 
Supreme  Court  to  a  state  court  will  be  dis- 
missed where  the  Federal  question  relied 
upon  to  confer  such  jurisdiction  manifestly 
lacks  all  color  of  merit.  Wabash  R.  Co.  v. 
Flannigan,  192  U.  S.  29,  24  Sup.  Ct.  Rep. 
224,  48: 328 
Cited  in  Berlin  Iron   Bridge  Co.  ▼.   Brennan,. 

194  U.  8.  630,  48  L.  ed.  1158,  24  Sup.  Ct. 
Rep.  858 — Wfitklns  v.  American  Nat.  Bank, 
199  U.  8.  599,  50  L.  ed.  327,  26  Sup.  Ct. 
Rep.  746— Delahanty  v.  Pitkin,  199  U.  S. 
602,  50   L.  ed.  328,  26   Sup.   Ct.  Rep.   748. 

1114.  On  error  from  a  state  court  to  the 
Supreme  Court  of  the  United  States,  where 
the  Federal  question  asserted  to  be  con- 
tained in  the  record  is  manifestly  lacking 
all  color  of  merit,  the  writ  of  error  should 
be  dismissed.  Swafford  v.  Temple  ton,  185 
U.  S.  487,  22  Sup.  Ct.  Rep.  783,  46:  1005 
Cited  In  Equitable  Life  Assur.  Soc.  v.  Brown, 

187  U.  S.  311,  47  L.  ed.  192.  23  Sup.  Ct. 
Hep.  123— Wabash  R.  Co.  v.  Flannigan.  192 
U.  S.  38,  48  L  ed.  331,  24  Sup.  Ct.  Rep.  224— 
Newburyport  Water  Co.  v.  Ncwburyport,  198 
U.  S.  576,  48  L.  ed.  799,  24  Sup.  Ct.  Hep. 
553— Stuart  v.  Hauser,  203  U.  8.  585,  51  L. 
ed.  328,  27  Sup.  Ct.  Rep.  783. 

1115.  The  mere  averment  of  a  Federal 
question,  without  color  of  ground  therefor, 
is  insufficient  to  sustain  the  appellate  juris- 
diction of  the  Federal  Supreme  Court.  New 
Orleans  v.  New  Orleans  Waterworks  Co. 
142  U.  S.  79,  12  Sup.  Ct  Rep.  142, 

35:943 
Cited  in  Hamblln  v.  Western  Land  Co.  147  U. 
S.  532,  37  L.  ed.  270,  13  Sup.  Ct.  Rep.  353 
— St.  Louis,  G.  &  Ft.  S.  R.  Co.  v.  Missouri, 
156  U.  S.  483,  39  L  ed.  504,  15  Sup.  Ct. 
Rep.  443 — Douglas  v.  Wallace,  161  U.  8.  348, 
40  L.  ed.  726,  16  Sup.  Ct.  Rep.  48&— Wilson 
V.  North  Carolina,  169  U.  S.  595,  42  L.  ed. 
871,  18  Sup.  Ct.  Rep.  435 — Walsh  v.  Colum- 
bus, H.  Valley  &  A.  R.  Co.  176  U.  S.  476,  44 
L.  ed.  552,  20  Sup.  Ct.  Rep.  393 — lllinots 
C.  R.  Co.  V.  Chicago,  176  U.  S.  656,  44  L. 
ed.  626,  20  Sup.  Ct.  Rep.  509— Illinois  C. 
R.  Co.  V.  Adams,  180  U.  S.  37.  45  L.  ed.  413. 
21  Sup.  Ct.  Rep.  251 — Nashville.  C.  St  St. 
L.  R.  Co.  V.  Taylor,  86  Fed.  182— Mercantile 
Trust  &  Deposit  Co.  v.  Collins  Park  &  licit 
R.  Co.  99  Fed.  817— Clarksburg  Electric 
Light  Co.  V.  Clarksburg,  47  W.  Va.  744,  50 
L.R.A.   150,   35   S.   B.   994. 

1116.  The  bare  averment  of  a  Federal 
question  is  not  in  all  cases  sufficient.  There 
must  be  at  least  color  of  ground  for  such 
averment.  Hamblin  v.  Western  Land  Co. 
147  U.  S.  531,  13  Sup.  Ct.  Rep.  353, 

37:  267 
Cited  in  Douglas  v.  Wallace,  161  U.  8.  348.  40 
L.  ed.  728,  16  Sup.  Ct.  Rep.  485 — Clarke  v. 
Mc  Dade,  165  U.  S.  172,  41  L.  ed.  674,  17 
Sup.  Ct.  Rep.  284 — Remington  Paper  Co. 
v.  Watson,  173  U.  S.  452,  43  L.  ed.  765,  1» 
Sup.  Ct.  Rep.  456. 


APPEAL  AND  ERROR,  III.  d,  9,  b. 


291 


1117.  Something  more  than  a  bare  asser- 
tion that  an  authority  is .  exercised  under 
the  United  States  is  essential  to  the  juris- 
diction  of  this  court.  Millingar  v.  Har- 
tapee.  6  Wall.  258,  18:  829 
Distinguiihed  in  Telluride  Power  Transmission 

Co.  y.  Rio  Grande  Western  R.  Co.  175  U. 
S.  643.  44  L.  ed.  307,  20  Sup.  Ct.  Rep.  245 — 
Douglas  ▼.  Wallace,  161  U.  S.  348,  40  L.  ed. 
72B,  16  Sup.  Ct.  Rep.  485. 

Cited  in  Baltimore  &  P.  R.  Co.  ▼.  Hopkins,  130 
U.  8.  224,  32  L.  ed.  913,  9  Sup.  Ct.  Rep. 
50a— New  Orleans  v.  New  Orleans  Water- 
vorks  Co.  142  U.  S.  87,  35  L.  ed.  946,  12  Sup. 
ft.  Rep.  142 — Hamblin  v.  Western  Land  Co. 
147  U.  S.  532,  37  L.  ed.  270,  13  Sup.  Ct. 
Rep.  353— Wilson  v.  North  Carolina,  169  U. 
S.  595,  42  L.  ed.  871.  18  Sup.  Ct.  Rep.  435— 
Walsh  T.  Columbus,  H.  Valley  &  A.  R.  Co. 
176  U.  S.  476,  44  L.  ed.  552,  20  Sup.  Ct. 
Rep.  393— Illinois  C.  R.  Co.  v.  Cfalca^o, 
176  U.  S.  656,  44  L.  ed.  626,  20  Sup.  Ct. 
Rep.  509 — New  Orleans  Waterworks  Co.  v. 
Louisiana,  185  U.  S.  344,  46  L.  ed.  941,  22 
Sup.  Ct.  Rep.  691— Sawyer  v.  Piper,  189  U. 
8.  157.  47  L,.  ed.  759.  23  Sup.  Ct.  Rep.  633 
—Miller  ▼.  Wattier,  24  Fed.  52 — York  County 
Sav.  Bank  ▼.  Abbot,  131  Fed.  982— Wilson 
T.  8Ute,  122  N.  C.  1108  t. 

1118.  There  must  be  a  real  and  substan- 
tial dispute  as  to  the  effect  or  construction 
of  the  Constitution  or  of  some  law  of  the 
Imted  States,  upon  the  determination  of 
which  the  recovery  depends,  in  order  to 
make  such  question  a  ground  of  jurisdiction 
in  Federal  courts.  McCain  v.  Des  Moines. 
174  U.  S.  168,  19  Sup.  Ct.  Rep.  644, 

43:  936 

1119.  Fair  color  for  claiming  that  rights 
mder  the  Federal  Constitution  have  been 
violated  is  necessary  to  give  jurisdiction  to 
the  Supreme  Court  of  the  United  States  on 
writ  of  error  to  a  state  court  based  on  such 
Federal  question.  Wilson  v.  North  Carolina 
ex  rel.  Caldwell,  169  U.  S.  586,  18  Sup.  Ct. 
Rep.  435,  42:  865 
Cited  in  Taylor  v.  Beckham,  178  U.  S.  582,  44 

L  ed.  1202,  20  Sup.  Ct.  Rep.  890 — Wisconsin 
ex  rel.  Gates  v.  Public  Land  Comrs.  183  U.  S. 
693,  46  L.  ed.  393,  22  Sup.  Ct.  Rep.  934— 
Mivoari  ex  rel.  Delmar  Jockey  Club  v.  Zach- 
ritr,  184  U.  8.  607,  46  L.  ed.  764,  22  Sup. 
Ct.  Rep.  940 — New  Orleans  Waterworks  Co. 
▼.  Louisiana,  185  U.  S.  346,  46  L.  ed.  042, 
22  Sup.  Ct.  Rep.  691 — Weston  v.  Ralston,  48 
W.  Va.  188,  36  S.  E.  446. 

1120.  The  Federal  question  must  not  be 
a  merelv  abstract  or  moot  one.  Kimball  v. 
Kimball,  174  U.  S.  158,  19  Sup.  Ct.  Rep. 
<>39,  43:  932 

Uttle  v.  Bowers,  134  U.  S.  547,  10  Sup.  Ct. 
Kep.  620,  33:  1016 

1121.  A  claim  that  a  right  under  the  Fed- 
eral Constitution  would  be*  denied  by  the 
rendition  of  a  decree  of  foreclosure  by  a 
state  court,  unless  leave  to  file  a  supple- 
mentary answer  should  be  granted,  is  so 
clearly  without  foundation,  where  the  de- 
fen<ie  sought  to  be  interposed  is  without 
merit,  as  to  confer  no  jurisdiction  on  the 
Sapreme  Court  of  the  United  States  of  a 


I  writ  of  error  to  the  state  court.    Sawyer  v* 
Piper,  189  U.  S.  154,  23  Sup.  Ct  Rep.  633. 

47:  757 
Cited  In  Rucker  v.  Holies,  67  C.  C.  A.  32,  133. 
Fed.   860 — Harris  v.   Rosenberger,   76   C.   C. 
A.  228,  145  Fed.  452. 

1122.  The  claim  of  a  right  under  the- 
Federal  Constitution  to  prove  the  truth  of 
certain  published  articles  held  to  constitute 
a  contempt  of  court  is  too  clearly  unfounded 
to  8er\'e  as  the  basis  of  a  writ  of  error  from, 
the  Federal  Supreme  Court  to  a  state  court. 
Patterson  v.  Colorado  ex  rel.  Attorney  Gen- 
eral, 205  U.  S.  454,  27  Sup.  Ct.  Rep.  656, 

51:  879  ■ 

Editorial  notes. 

Error  to  state  courts  in  cases  presenting: 
merely  abstract  or  moot  questions.    50:  382 

Necessity  of  color  of  merit  in  Federal 
question  to  sustain  writ  of  error  to  state 
court.  51:231. 

Equal  protection  of  the  laivs. 

See  also  infra,  1125,  1136. 

1123.  The  enactment  by  a  state  of  a  new- 
inheritance  tax  law  after  a  decision  of  the 
highest  court  of  the  state  sustaining  the  pre- 
vious legislation  on  that  subject  as  against 
the  contention  that  it  denied  the  equal  pro- 
tection of  the  laws  guaranteed    by    U.    S.. 
Const,  14th  Amend.,  does  not  convert  such 
Federal   question  into  a  moot  question,  so> 
as  to  preclude  a  review    in    the    Supreme 
Court  of  the  United  States,  unless  it  is  obvi- 
ous that  such  new  legislation  relieved  the- 
plaintiffs    in    error    from   their   obligations 
under  the  earlier  law.     Campbell  v.   Cali- 
fornia, 200  U.  S.  87,  26  Sup.  Ct.  Rep.  182, 

50:  382* 

Due  process  of  law. 

1124.  The    14th    Amendment    cannot    he- 
availed  of  as  a  means  of  bringing  to  the- 
test  of  the  decision  of  the  United  States  Su- 
preme Court  the  abstract  opinions  of  unsuc- 
cessful litigants  in  the  state  court  of  the- 
justice  of  an  adverse  decision,  and  of  the 
merits   of   legislation   upon   which    the    de- 
cision may  be   founded.     Davidson  v.   New 
Orleans,  96  U.  S.  97,  24:  616. 
Cited  In  New  York  &  N.  E.  R.  Co.  v.  Bristol,, 

151   U.   S.  570,   38  L.  ed.  274,   14   Sup.    Ct 
Rep.   437. 

1125.  The  contention  that  a  state  railroad' 
commissioner  was  deprived  of  his  property 
without  due  process  of  law,  or  was  denied 
the  equal  protection  of  the  laws,  by  his  tem- 
porary suspension  from  office  by  the  gov- 
ernor of  the  state  by  proceedings  taken  in 
accordance  with  the  state  laws  and  Consti- 
tution is  too  unfounded  in  substance  to  con- 
fer  jurisdiction   on   the   Supreme   Court  of' 

.the  United  States,  where  there  was  not,  by 
'reason  of  the  statute  and  the  proceedings 
under  it,  a  plain  and  substantial  departure 
from  the  fundamental  principles  upon  which 
the  government  is  based.  Wilson  v.  North 
Carolina,  169  U.  S.  586,  18  Sup.  Ct.  Rep. 
435,  42:  865. 

1126.  The  contention  that  the  proceedings, 
taken    under    Conn.    Pub.    Laws,    §§    3694,. 
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3695,  by  a  railway  company  which  is  the 
lessee  of  another  railway,  and  the  owner  of 
three  fourths  of  its  stock,  to  condemn  the 
outstanding  shares  owned  by  a  person  who 
refuses  to  agree  to  the  terms  of  purchase, 
violate  the  due  process  of  law  clause  of 
the  14th  Amendment  to  the  Federal  Consti- 
tution, and  impair  contract  obligations,  is 
not  so  frivolous  as  to  require  the  dismissal 
of  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States  to  a  state  court. 
Offield  V.  New  York,  N.  H.  &  H.  R.  Co.  203 
U.  S.  372,  27  Sup.  Ct.  Rep.  72,  51:  231 

1127.  A  claim  that  a  forfeiture  of  the 
charter  of  a  waterworks  company  for  main- 
taining illegal  rates  by  a  decree  of  a  state 
court  after  full  hearing  by  all  parties  in  a 
proceeding  by  quo  warranto  impaired  the 
obligation  of  a  contract,  or  deprived  the 
company  of  its  property  without  due  pro- 
cess of  law,  or  denied  it  the  equal  protection 
ot  the  laws,  because  by  its  charter  manda- 
mus was  prescribed  as  the  remedy  for  ille- 
gal rates, — is  so  clearly  without  color  of 
foundation  as  to  give  the  Supreme  Court  of 
•the  United  States  no  jurisdiction  to  review 
.4uch  decree.  New  Orleans  Waterworks  Co. 
T.  Louisiana,  185  U.  S.  336,  22  Sup.  Ct.  Rep. 
691,  46:  S36 
<!it€d  in  Swafford  ▼.  Templeton,  185  U.  S.  493, 

46  L.  ed.  1008,  22  Sup.  Ct.  Rep.  783— Iowa 
v.  Rood,  187  U.  S.  92,  47  L.  ed.  90,  23  Sup. 
Ct.  Rep.  49 — Equitable  Life  Assur.  Hoc.  v. 
Brown,  187  U.  S.  311,  47  L.  ed.  192,  23 
Sup.  Ct.  Rep.  123 — Sawyer  v.  Piper,  189  U. 
S.  157,  47  L.  ed.  759.  23  Sup.  Ct.  Rep.  633— 
Oates  v.  Parmly,  191  U.  S.  557.  48  L.  ed. 
301,  24  Sup.  Ct.  Rep.  843 — Weltmer  v. 
Bishop,  191  U.  8.  501,  48  L.  ed.  302.  24 
Sup.  Ct.  Rep.  848 — Harris  ▼.  Roscnberger, 
76  C.  C.  A.  228,  145  Fed.  452— Mathew  v. 
Wabash  R.  Co.  115  Mo.  App.  480,  81  S.  W. 
646— Amick  v.  Ellis,  53  W.  Va.  422,  44 
S.   E.  257. 

1128.  A  claim  that  the  appointment  of  a 
receiver  is  an  unconstitutional  deprivation 
•of  property  does  not  raise  a  real,  as  dis- 
tinguished from  a  fictitious,  Federal  ques- 
tion, which  will  sustain  a  writ  of  error  to  a 
state  court  from  the  Supreme  Court  of  the 
United  States.  St.  Louis,  G.  &  Ft.  S.  R.  Co. 
V.  Missouri,  166  U.  S.  478,  15  Sup.  Ct.  Rep. 
443,  39:  502 

1129.  There  is  no  color  for  a  contention 
that  a  man  is  deprived  of  property  without 
ulue  process  of  law  by  enforcing  against  him 
a  decree  for  alimony  rendered  in  another 
state  in  a  proceeding  in  which  he  appeared 
and  was  heard.  Lvnde  v.  Lynde,  181  U.  S. 
183,  21  Sup.  Ct.  Rep.  555,  45:  810 

1130.  The  admission  of  evidence  in  a 
•criminal  case  which  the  highest  state  court 
decides  did  not  violate  the  rights  of  the  ac- 
cused under  the  state  Constitution  and  laws 
■cannot  involve  a  question  of  due  process  of 
law  of  sufficient  merit  to  sustain  a  \\rit  of 
«rror  -from  the  Supreme  Court  of  the  United 
States.  Harrington  v.  Missouri,  205  U.  S. 
483,  27  Sup.  Ct.  Rep.  582..  51:890 

1131.  Demurring  to  an  indictment  in  a 
Atate  court  on  the  ground  that   by   reason 


of  the  inconsistency,  multiplicity,  and 
pi^^ncy  of  the. different  counts  in  such  in- 
dictment the  defendant  is  being  proceeded 
against  in  violation  of  the  state  and  Federal 
guaranty  of  due  process  of  law,  and  in  vio- 
lation of  his  constitutional  right  to  be  spe- 
cifically informed  of  the  nature  and  cause 
of  the  accusation  against  him,  does  not 
raise  a  Federal  question  of  sufficient  merit 
to  sustain  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States.  Bariington  v. 
Missouri,  206  U.  S.  483,  27  Sup.  Ct.  Rep. 
582,  51 :  890 

1132.  The  misconception  of  the  applica- 
tion of  U.  S.  Const.,  14th  Amend.,  is  so  obvi- 
ous in  the  contention  in  a  state  court  that 
due  process  of  law  was  denied  by  an  indict- 
ment, where  the  objection  was  in  effect  to 
the  technical  sufficiency  of  the  indictment 
in  the  ordinaiy  administration  of  criminal 
law,  and  there  is  nothing  special,  partial,  or 
arbitrary,  or  in  violation  of  fundamental 
principles,  in  the  law  of  the  state  in  accord- 
ance with  which  the  indictment  was  found, 
and  aa  applied  in  passing  upon  its  suffi- 
ciency, as  to  justify  the  Supreme  Court  of 
the  United  States  m  declining  jurisdiction, 
— especially  where  the  contention  was  first 
made  on  petition  for  rehearing.  Caldwell  ▼. 
Texas,  137  U.  S.  692,  11  Sup.  Ct.  Rep.  224, 

34:  816 

Contracts;  Impairment  of  contract  ob* 
Ugatione. 

See  also  supra,  1126. 

1133.  A  decision  by  a  state  court  which 
denied  the  validity  of  an  order  for  the  issue 
of  bonds  by  an  irrigation  district,  rendered 
on  a  petition  in  a  proceeding  substantially 
ex  parte  before  issue  of  the  bonds,  although 
a  resident  of  the  district  appeared  in  answer 
and  claimed  a  right  under  the  Federal  Con- 
stitution, will  not  sustain  a  writ  of  error 
from  the  United  States  Supreme  Court, 
since  the  adjudication  is  simply  of  the  right 
to  make  a  contract,  which  is  a  purely  moot 
question,  unless  the  board  shall  see  fit  to 
exercise  suc.h  right,  the  proceeding  being 
substantially  but  one  to  secure  evidence. 
Tregea  v.  Modesto  Irrig.  Dist.  164  U.  S.  179, 
17  Sup.  Ct.  Rep.  52,  41 :  395 

1134.  Where  the  question  involved  was 
tlie  impairment  of  the  obligation  of  a  con- 
tract by  certain  assessments  for  taxat^;>n, 
and  it  appeared  that  the  taxes  had  been 
paid  under  a  compromise  agreement,  the 
Supreme  Court  of  the  United  States  refused 
to  entertain  iurisdiction.  Little  v.  Bowers, 
134  U.  S.  547,  10  Sup.  Ct  Rep.  620. 

33:  1016 

1135.  The  assertion  that  a  state  statute 
violates  the  Federal  ConstitutiDn  presents 
but  a  moot  question  which  confers  no  juris- 
diction on  the  Supreme  Court  of  the  United 
States  to  review  a  judgment  of  a  stat« 
court,  where,  in  the  case  presented,  the  stat- 
ute is  not  so  applied  as  to  deny  a  right 
claimed  under  such  Constitution.  Del  Cas- 
tillo V.  McConnico  (Castillo  v.  McConnico) 
168  U.  S.  674,  18  Sup.  Ct  Rep.  229,    42:  622 
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1136.  The  fact  that  there  are  no  resident 
mortgagees  in  a  particular  case  does  not 
make  the  question  of  discrimination  between 
nonresident  and  resident  mortgagees  by  a 
state  statute  a  merely  abstract  or  moot 
question,  so  as  to  preclude  a  decision 
against  the  validity  of  the  statute  on  writ 
of  error  to  a  state  court,  if  such  statute 
makes  a  discrimination  against  nonresident 
mortgagees  with  respect  to  sharing  in  the 
distribiUion  of  the  assets  of  an  insolvent 
foreign  corporation.  Sully  y.  American 
Nat  Bank,  178  U.  S.  289,  20  Sup.  Ct.  Rep. 
935,  44:  1072 

Land  titles. 

See  also  infra,  1867. 

1137.  The  claim  that  the  action  of  sur- 
veyors for  the  Federal  government  in  segre- 
gating and  setting  apart  a  lake,  by  meander 
lines  from  the  public  land,  and  the  ap- 
proval of  such  survey  by  the  Commissioner 
of  the  General  Land  Office,  was  an  adjudi- 
cation by  the  Federal  government,  by  its 
authorized  officers  and  agents,  that  such 
lake  is  the  property  of  the  state,  and  not  a 
part  of  the  public  domain,  is  so  obviously 
vithout  foundation  that  a  denial  by  a  state 
court  of  the  state's  claim  of  title  to  the  bed 
of  such  lake  cannot  be  reviewed  in  the  Su- 
preme Court  of  the  United  States.  Iowa  v. 
Rood,  187  U.  S.  87,  23  Sup.  Ct.  Rep.  49, 

47:86 

c.  When  Adjudication  is  Rendered  in  a 

"Suit." 

1138.  A  state  judgment  rendered  on  a 
voluntary  submission  without  compulsory 
process  or  compulsory  proceedings  of  any 
kind  against  the  defendant  is  rendered  in  a 
''«uit"  within  the  meaning  of  the  25th  sec- 
tion of  the  judiciary  act.  Aldrich  v.  ^tna 
Ins.  Co.  8  Wall.  491,  19:  473 

ProhibiUon. 

1139.  The  term  "suit,"  in  §  25  of  the  ju- 
diciary act,  defining  the  appellate  jurisdic- 
tion of  the  supreme  court  over  judgments  of 
state  oourte,  is  understood  to  appl^  to  any 
proceeding  in  a  court  of  justice  in  which 
an  individual  pursues  that  remedy  in  a 
court  of  justice  which  the  law  affords  him. 
It  includes  a  writ  of  prohibition.  Weston 
V.  Charleston,  2  Pet.  449,  7:  481 
Di$HngvUhed  In   Pratt  v.   Fitshugh,   1    Black, 

273,  17  L.  ed.  207. 

Citfd  in  Kendall  v.  United  States,  12  Pet.  645, 
^  L.  ed.  1229 — Holmes  ▼.  Jennlson,  14  Pet. 
566.  10  L.  ed.  592 — Ex  parte  Mllligan,  4 
Wall.  112,  18  L.  ed.  293 — Sewing  Mach. 
Co.'s  Caae  (Grover  &  B.  Sewing  Mach.  Co.  v. 
Florence  Sewing  Mach.  Co.)  18  Wall.  585, 
21  L.  ed.  922— Kohl  v.  United  States,  91 
r.  8.  375.  23  L.  ed.  452— New  Orleans,  M.  & 
T.  R.  Co.  V.  Mississippi,  102  U.  S.  144,  26  I., 
ed.  99 — ^Upshur  County  v.  Rich,  135  U.  S. 
474,  34  L.  ed.  199,  10  Sup.  Ct.  Rep.  651— 
<  lark  V.  Sohier,  1  Woodb.  &  M.  372,  Fed. 
Caa.  No.  2,835 — ^United  SUtes  v.  Inlots,  Fed. 
ras.  No-  15.441— McCul lough  v.  Large,  20 
Fed.  310 — ^Mineral  Range  R.  Co.  v.  Detroit 
k  L.  S.  Copper  Co.  25  Fed.  520 — T^acka wanna 
Coal  &  I.  Co.  V.  Bates,  56  Fed.  740 — Rioliard- 


son  V.  Oreen,  9  C.  C.  A.  570,  15  U.  8.  App. 
488,  61  Fed.  427— Re  Chicago,  64  Fed.  898— 
Re  Jarnecke  Ditch,  69  Fed.  166 — Mooney  v. 
Buford  &  G.  Mfg.  Co.  18  C.  C.  A.  426,  34 
U.  S.  App.  581.  72  Fed.  36 — Ward  v.  Con- 
gress Constr.  Co.  39  C.  C.  A.  675,  99  Fed. 
603 — Wahl  V.  Frans,  49  L.R.A.  75,  40  C. 
C.  A.  660,  100  Fed.  702— Re  Delafleld,  109 
Fed.  578 — Union  Terminal  R.  Co.  v.  Chicago, 

B.  &  Q.  R.  Co.  119  Fed.  216—  L.  Buck!  & 
Son  Lumber  Co.  v.  Atlantic  Lumber  Co.  63 

C.  C.  A.  70,  128  Fed.  840— Dabney  v.  Dab- 
ney,  20  App.  D.  C.  452 — Myers  v.  Chicago  & 
N.  W.  R.  Co.  118  Iowa,  816,  91  N.  W.  1076— 
Appleton  V.  Tumbull,  84  Me.  76,  24  Atl. 
692 — Stinson  v.  St.  Paul,  S.  &  T.  F.  R.  Co. 
20  Minn.  494,  Gil.  446— Eckerle  v.  Wood, 
95  Mo.  App.  384,  69  S.  W.  45 — State  ex  rel. 
Newell  V.  Newell.  13  Mont.  305,  34  Pac. 
28— Re  Sloan,  5  N.  M.  611,  25  Pac.  930— 
Hall  V.  Bartlett,  9  Barb.  300 — Taylor  v. 
New  Tork,  82  N.  Y.  25— White  v.  Philadel- 
phia, 8  Phila.  243,  28  Phila.  Leg.  Int.  117, 
1  Legal  Oaz.  Rep.  142 — Pittsburgh  v.  Dela- 
fleld, 31  Pittsb.  L.  J.  N.  S.  425— Rowan  v. 
Shapard,  2  Tex.  App.  Civ.  Cas.  (Wlllson) 
S  302— State  v.  South  Penn  Oil  Co.  42  W. 
Va.  95,  24  S.  E.  688 — State  ex  rel.  Green 
Bay  &  M.  R.  Co.  v.  Jennings,  56  Wis.  120, 
14  N.  W.  28 — State  ex  rel.  Drury  v.  Lincoln, 
67  Wis.  276,  30  N.  W^  360. 

Mandamus. 

1140.  A  proceeding  for  a  mandamus  is  a 
"suit"  within  the  meaning  of  U.  S.  Rev. 
Stat.  §  709,  U.  S.  Comp.  Stat  1901,  p.  575, 
relating  to  the  jurisdiction  of  the  United 
States  Supreme  Court  on  writ  of  error  to 
state  courts.  American  Exp.  Co.  v.  May- 
nard  ex  rel.  Moore  (American  Exp.  Co.  v. 
Michigan)  177  U.  S.  404,  20  Sup.  Ct.  Rep. 
695,  44:  823 
Cited  In  State  ex  rel.  Milwaukee  Medical  Col' 

lege  V.  Chittenden,  127  WU.  494,  107  N.  W. 
500. 

1141.  The  judgment  of  a  state  court  in  a 
proceeding  for  mandamus  may  be  subject  to 
review  by  the  Supreme  Court  of  the  United 
States,  if  a  Federal  question  is  involved. 
McPherson  v.  Blacker,  146  U.  S.  1,  13  Sup. 
Ct.  Rep.  3,  36:  869 
Cited  in  American  Exp.  Co.  v.  Michigan  (Ameri- 
can  Exp.    Co.   V.    Maynard)    177   U.    S.   406, 

44  L.  ed.  824,  20  Sup.  Ct.  Rep.  695 — ^Tyler 
V.   Registration   Ct.   Judges,    179   U.   S.   411, 

45  L.  ed.  255,  21  Sup.  Ct.  Rep.  206. 

1142.  It  is  of  no  consequence,  as  respects 
the  jurisdiction  of  the  Supreme  Court  of  the 
United  States  to  review  a  jialgment  in  a 
mandamus  proceeding,  that  it  was  rendered 
in  an  original  proceeding  in  the  highest 
court  of  the  state,  and  not  in  a  case  pend- 
ing before  that  court  on  appeal.  Hart  man 
V.  Greenhow,  102  U.  S.  672,  26:  271 

Habeas  corpus. 

1143.  Habeas  corpus  proceedings  are  in- 
cluded in  the  term  "suit,"  which  is  under- 
stood to  apply  to  any  proceeding  in  a  court 
of  justice  by  which  an  individual  pursues  a 
remedy  which  the  law  allows  him.  Holmes 
V.  Jennison,  14  Pet.  540,  10:  579 
Cited  in  Kohl  v.  United  States,  91  U.  S.  375, 

23  L.  od  452 — Upshur  County  v.  Rich,  136 
U.  S.  474.  34  L.  ed.  199,  10  Sup.  Ct.  Rep. 
651— Clark  v.  Sohier,  1  Woodb.  &  M.  372, 
Fed.    Cas.    No.    2,835— Re    Reynolds,     Fed. 
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Cas.  No.  11J21 — ^United  States  ▼.  Inlots,  Fed. 
Cas  No.  15,441— Re  Chicago,  64  Fed.  SOS- 
King  V.  McLean  Asylum,  26  L.R.A.  7S8,  12  C. 
C.  A.  153,  21  U.  S.  App.  481,  64  Fed.  33r. 
— Ward  V.  Congress  Constr.  Co.  39  C.  C.  A. 
675,  09  Fed.  603 — State  ex  reL  Newell  v. 
Newell,  13  Mont.  305,  34  Pac.  28 — Taylor 
V.  New  Tork.  82  N.  T.  25 — State  ex  rel. 
Durner  v.  Huegin,  110  Wis.  224,  62  L.R.A. 
731,   85   N.   W.   1046. 

1144.  An  order  of  the  highest  court  of  the 
state  having  jurisdiction,  dismissing  a  writ 
of  habeas  corpus  and  remanding  the  peti- 
tioner to  the  custody  of  the  sheriff  for  con- 
tempt of  court,  is  reviewable  by  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error  if  it  involves  a  Federal  question. 
Tinsley  v.  Anderson,  171  U.  S.  101,  18  Sup. 
Ct.  Rep.  805,  43:  91 

Criminal  cases. 

1145.  The  appellate  jurisdiction  of  the 
Supreme  Court  of  the  United  States  over 
state  courts  extends  to  criminal  as  well  as 
civil  cases,  when  the  requisite  jurisdictional 
questions  are  involved.  Worcester  v.  Geor- 
gia, 6  Pet.  515,  8:  483 
Cited  in  Hudson  v.  Parker,  156  U.  S.  286,  39 

L.  ed.  427,  15  Sup.  Ct.  Rep.  450. 

1146.  The  jurisdiction  of  the  Supreme 
Court  of  the  United  States  to  review  the 
final  judgments  of  state  courts  extends  to 
judgmente  rendered  in  criminal  prosecu- 
tions as  well  as  those  rendered  in  civil  suits. 
Ward  V.  Maryland,  12  Wall.  418,  20:  449 
Twitchell  v.  Pennsylvania,   7   Wall.   321, 

19:223 

d.  Judgment  from  Highest  State  Court, 

(1)  In  General. 

To  What  Court  Writ  of  Error  is  Directed, 
see  infra,  IV.  e,  2. 

1147.  The  judgment  of  a  state  court  in 
order  to  be  reviewed  in  the  Supreme  Court 
of  the  United  States  must  be  of  the  highest 
court  in  the  state  in  which  a  decision  could 
be  had.  Fisher  v.  Carrico  (Fisher  v.  Per- 
kins)   122  U.  S.  522,  7  Sup.  Ct.  Rep.  1227, 

3D:  1192 
Cited  in  Berfiremann  v.  Backer,  157  U.  S.  659, 
39  L.  ed.  848,  15  Sup.  Ct.  Rep.  727 — Stanley 
v.  Schwalby,  162  U.  S.  2C9,  40  L.  ed.  965, 
16  Sup.  Ct.  Rep.  754 — Qreat  Western  Teieg. 
Co.  V.  Bumham,  162  U.  S.  345,  40  L.  ed. 
994,  16  Sup.  Ct.  Rep.  850— Bacon  v.  Texas, 
163  U.  S.  216,  41  L.  ed.  136,  16  Sup.  Ct. 
Rep.   1023. 

1148.  A  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  review  a  jud<T- 
ment  of  a  state  court  cannot  be  maintained 
where  that  court  is  not  the  highest  court 
of  the  state  in  which  a  decision  in  the  suit 
could  be  had.  Mullen  v.  Western  Union 
Beef  Co.  173  U.  S.  116,  19  Sup.  Ct.  Rep. 
404,  43:  635 

1149.  The  superior  court  of  a  state  (here, 
RhoHe  Island)  is  the  "highest  court"  to 
which  a  writ  of  error  lies  under  the  judici- 
ary act  of  1789.  §  25.  notwithstanding  there 
may  be  a  power  in  the  legislature  to  over- 


rule its  decisions.    Olney  v.  Arnold,  3  Dall. 
308,  1:614 

Cited  In  Fleming  v.  Clark,  12  Allen,  198. 

1150.  The  final  judgment  of  a  state  court, 
reviewable  by  the  state  supreme  court,  i» 
not  a  final  judgment  reviewable  by  this 
court.  McComb  v.  Knox  County,  91  U.  S. 
1,  23:  185 

1151.  An  order  of  a  judge  of  a  state  court 
at  chambers  in  a  habeas  corpus  proceeding 
cannot  be  regarded  as  an  order  of  a  "court" 
within  U.  S.  Rev.  Stat  §  709,  U.  S.  Comp. 
Stat.  1901,  p.  575,  providing  for  a  writ  of 
error  from  the  United  States  Supreme  Court 
to  review  the  final  judgment  of  the  highest 
court  of  a  state.  McKnight  v.  James,  155 
U.  S.  685,  15  Sup.  Ct.  Rep.  248,  39:  310 
Cited  in   Lambert  v.   Barrett,   157   U.   S.    700, 

39  L.  ed.  866,  15  Sup.  Ct.  Rep.  722 — Chow 
Loy  V.  United  States,  50  C.  C.  A.  284,  112 
Fed.    359 — Re    Buchanan,    146    N.    Y.    270, 

40  N.  E.  883. 

1152-3,  A  so-called  court  order  made  by 
one  of  the  judges  of  an  inferior  state  court 
upon  a  return  to  a  writ  of  habeas  corpus 
granted  by  such  judge  and  returnable  before 
him,  which  recites  "Writ  dismissed;  prison- 
er remanded,"  does  not  constitute  a  final 
judgment  or  decree  in  a  suit  in  the  high- 
est court  of  a  state  in  which  a  decision  can 
be  had  which  may  be  reviewed  on  writ  of 
error  from  the  Supreme  Court  of  the  United 
States  to  a  stat^  court  Clarke  v.  McDade^ 
165  U.  S.  168,  17  Sup.  Ct.  Rep.  284, 

41 :  673 

(2)  When  Writ  may  Bun  to  Inferior 

Tribunal, 

Directing    Writ    to    Inferior   Tribunal,    see 
infra,  IV.  e,  2. 

1154.  Error  does  not  lie  from  the  Supreme 
Court  of  the  United  States  to  review  a  final 
judgment  of  an  inferior  state  court,  though 
rendered  as  a  necessary  result  of  a  decision 
by  the  highest  court  of  the  state,  which  had 
reversed  a  prior  judgment  of  the  inferior 
court,  overruling  a  demurrer,  and  remanded 
the  case  for  further  proceedings  according 
to  law,  as  such  judgment  is  that  of  the 
inferior  court,  and  is  reviewable  in  the 
higher  state  courts.  McComb  v.  Knox  Conn- 
tv,  91  U.  S.  1,  23:  185 
Cited  In  Baker  v.  White,  02  U.  S.  179,  23  L. 

ed.  481— Davis  v.  Crouch,  94  U.  S.  517,  24 
L.  ed.  282— Bostwick  v.  Brlnkerhoff,  lo6 
U.  S.  4,  27  L.  ed.  74,  1  Sup.  Ct.  Rep.  l.> — 
Fisher  v.  Perkins  (Fisher  v.  Carrico)  122- 
U.  S.  527,  30  L.  ed.  1193,  7  Sup.  Ct.  Rep. 
Ili27 — Great  Western  Teleg.  Co.  v.  Burn- 
ham,  162  U.  S.  342,  40  L.  ed.  993,  16  Sup. 
Ct.  Rep.  850 — Haseltlne  v.  Central  Nat. 
Bank,  183  U.  S.  131.  46  L.  ed.  117,  22  Sup. 
Ct.  Rep.  49 — Morgan  v.  Thompson,  59  C.  C. 
A.  674,  124  Fed.  205— Fenton  v.  Salt  Lake 
County,  4   Utah,  467,   11   Pac.  611. 

1155.  A  final  judgment  for  defendants  on 
a  demurrer  to  a  complaint,  rendered  by  an 
inferior  state  court,  and  which  might  be 
appealed  to  the  supreme  court  of  the  state, 
is  not  subject  to  a  writ  of  error  from  the 
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Supreme  Court  of  the  United  States,  al- 
though it  was  the  necessary  result  of  a  pre- 
vious decision  by  the  supreme  court  of  the 
state,  reversing  a  decision  which  overruled 
the  demurrer,  and  remanding  the  case. 
Great  Western  Teleg.  Co.  v.  Bumham,.  162 
U.  S.  339,  16  Sup.  Ct.  Rep.  850,  40:  991 
Cited  in  Hsseltine  v.  Central   Nat.   Bank,   183 

U.  S.  132,  46   L.  ed.   118,  22  Sup.  Ct.   Rep. 

49 — ^Tampa  Waterworks   Co.   v.  Tampa,   124 

Fed.  935. 

Editorial  note. 

When  writ  of  error  may  run  to  inferior 
state  court  50:  633 

Highest  tribunal  In  which  decision  may 
be  had. 

Directing    Writ    of    Error    to    Inferior 

Court,  see  infra,  2634. 
See  also  infra,  2266. 

1156.  A  writ  of  error  from  this  court  to 
review  the  judjgment  of  a  state  coisrt  must 
be  issued  to  an  inferior  court  of  the  state, 
if  that  is  the  highest  court  in  which  a  de- 
cision of  the  case  can  he  had.  Miller  v. 
Joseph,  17  Wall.  655,  21:  741 
Downham   t.   Alexandria,   10    Wall.    173, 

19:  929 
Gregory  y.  McVeigh,  23  Wall.  294,  23:  156 
Atherton  v.  Fowler,  91  U.  S.  143,       23:  265 

1157.  A  writ  of  error  will  lie  from  the  Su- 
preme Court  of  the  United  States  to  review 
the  final  judgment  of  a  subordinate  state 
(ourt  denying  a  Federal  right  specially  set 
np  or  claimed,  if,  under  the  local  law,  that 
rourt  is  the  highest  court  of  the  state  enti- 
tled to  pass  upon  such  claim  of  Federal 
right  Kentucky  v.  Powers,  201  U.  S.  1, 
26  Sap.  Ct.  Rep.  387,  50:  633 

1158.  A  writ  of  error  issued  to  the  court 
of  appeals  of  Virginia  was  dismissed  be- 
cause the  judgment  of  the  circuit  court  of 
that  state  sought  to  be  reviewed  was  not 
appealable  to  that  court,  for  lack  of  the 
jurisdictional  amount.  Miller  y.  Joseph,  17 
Wall.  655,  21 :  741 

1159.  The  decision  of  the  superior  court 
of  a  county  in  Virginia  upholding  an  at- 
tachment of  seamen's  wages  in  the  hands  of 
a  purser,  that  being  the  highest  court  of  the 
state  which  can  exercise  jurisdiction  in  the 
pane,  may  be  revised  by  the  United  States 
Supreme  Court  under  the  25th  section  of 
the  judiciary  act.  Buchanan  y.  Alexander, 
4  How.  20,  11:  857 

Refusal   of   application    to   higher   tri- 
bunal. 

See  also  supra,  264. 

1160.  If  a  cause  cannot  be  taken  to  the 
highest  court  of  a  state  except  by  leave  of 
the  court  or  a  judge  thereof,  a  refusal  to 
grant  leave  to  appeal  to  a  higher  state  court 
makes  the  judgment  of  the  inferior  court 
such  a  final  judgment  as  may  be  reviewed 
by  this  court.  Gregory  v.  McVeigh,  23 
Wall.  294.  23:  158 
Cited  in  Windsor  v.   McVeigh,   93   U.    8.   275. 

23  L.  ed.  915 — Fisher  v.  Perkins  (FIsber  v. 
(arrico)  122  U.  S.  52«.  30  L.  ed.  1193,  7  Sup. 
Ot.  Reo.   1227 — Berxemann    v.    Backer,    157 


U.  S.  659,  39  L.  ed.  848,  15  Sup.  Ct.  Rep. 
727— Stanley  v.  Schwalby,  162  U.  S.  269, 
40  L.  ed.  065,  16  Sup.  Ct.  Rep.  754 — Bacon 
V.  Texas,  163  U.  S.  216,  41  L.  ed.  136, 
16  Sup.  Ct.  Rep.  1023— Clarke's  Appeal, 
70  Conn.  484,  40  Atl.  111. 

1161.  The  judgment  of  an  inferior  state 
court  is  that  of  the  highest  state  court  in 
which  a  decision  in  the  suit  could  be  had 
where  the  highest  state  court  hsis  dismissed 
a  writ  of  error  or  appeal  for  want  of  juris- 
diction. Lane  y.  Wallace,  131  U.  S.  219, 
Appx.  and  26:  703 
Callan  y.  Bransford,  139  U.  S.  197,  11  Sup. 
Ct.  Rep.  519,  35:  144 

1162.  A  judgment  of  an  inferior  state 
court  which  is  the  highest  court  of  the  state 
in  which  a  decision  can  be  had  because  a 
writ  of  error  has  been  denied  l>y  the  su- 
preme court  of  the  state  can  be  reviewed, 
if  it  involves  a  Federal  question,  by  writ  of 
error  from  the  Supreme  Court  of  the  United 
States.  Bacon  y.  Texas,  163  U.  S.  207,  16 
Sup.  Ct.  Rep.  1023,  41:  132 
Cited  In  Douglas  v.  Kentucky,  168  U.  S.  502, 

42  L.  ed.  557,  18  Sup.  Ct.  Rep.  109 — Houston 
&  T.  C.  R.  Co.  V.  Texas,  177  U.  8.  77. 
44  L.  ed.  680,  20  Sup.  Ct.  Rep.  545 — Stearns 
▼.  Minnesota,  179  U.  S.  233,  45  L.  ed.  170, 
21  Sup.  Ct.  Rep.  73. 

1163.  The  judgment  of  the  superior  court 
of  the  city  of  New  York,  affirming  a  deci- 
sion at  a  special  term  of  the  court  of  com- 
mon pleas  for  the  city  and  county  of  New 
York,  denying  a  right  to  remove  the  cause 
to  a  Federal  circuit  court,  is  a  judgment  of 
the  highest  court  of  the  state  in  which  a 
decision  could  be  had  for  the  purpose  of  a 
review  in  the  Supreme  Court  of  the  United 
States,  where  the  court  of  appeals  of  that 
state  has  dismissed  an  appeal  for  want  of 
jurisdiction,  although  the  case  might  haye 
been  carried  up  to  that  court  if  an  appeal 
had  been  taken  from  the  special  term  to  the 
general  term  of  the  court  of  common  pleas. 
Kanouse  y.  Martin,  15  How.  198,     14:  660 

1164.  The  court  of  oyer  and  terminer  in  a 
state  is  the  highest  state  court  in  which  a 
determination  can  be  had  for  the  purpose 
of  a  writ  of  error  from  the  United  States 
Supreme  Court,  when  no  review  in  any  high- 
er state  court  can  be  had  without  the  allow- 
ance of  a  writ  of  error,  and  this  has  been 
denied.  Bergemann  v.  Backer,  157  U.  S. 
655,  15  Sup.  Ct  Rep.  727,  39:  845 
Cited  in  Central   Land  Co.  v.  Laidley,   159  U. 

S.  112,  40  L.  ed.  94.  16  Sup.  Ct.  Rep.  80 — 
Whitten  V.  Tomllnson,  160  U.  S.  242,  40  L. 
ed.  412.  16  Sup.  Ct.  Rep.  297 — Re  Board- 
mau,  169  U.  S.  44.  42  L.  ed.  055,  18  Sup. 
Ct.  Rep.  291 — TInsley  v.  Anderson,  171  U. 
S.  105,  43  L.  ed.  96.  18  Sup.  Ct.  Rep.  805 — 
Harkrader  v.  Wadley,  172  U.  S.  164.  43  L. 
ed.  404.  19  Sup.  Ct.  Rep.  119 — Roesel  v. 
Kirk.  172  U.  S.  646,  43  L.  ed.  1183.  19  Sup. 
Ct.  Rep.  879 — Remington  Paper  Co.  v.  Wat- 
son, 173  U.  S.  451.  43  L.  ed.  764.  19  Sup. 
Ct.  Rep.  456 — Markuson  v.  Boucher,  175  U. 
S.  186.  44  L.  ed.  125.  20  Sup.  Ct.  Rep.  76— 
Day  v.  Conley.  179  U.  S.  680.  45  L.  ed.  383, 
21  Sup.  Ct.  Rep.  917 — Howard  v.  Fleming, 
191  U.  S.  135,  48  L.  ed.  124,  24  Sup.  Ct. 
Rep.  40— Re  Huge.  25  C.  C.  A.  3,  48  U.  S. 
App.  318.  79  Fed.  307— Eaton  v.  West  Vir- 
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ginlfl,  84  C.  C.  A.  74,  61  U.  S.  App.  667, 
91   Fed.  767. 

Necessity  of  applying:  to  higher  tribunal. 

1165.  Where  an  appeal  to  a  higher  state 
court  may  be  allowed  by  the  judges,  the 
record  must  show  that  this  has  been  asked 
and  refused.  Fisher  v.  Carrieo  (Fisher  v. 
Perkins)  122  U.  S.  522,  7  Sup.  Ct  Rep. 
1227,  30:  1192 
Cited    In    Mullen   v.   Western   Union    Beef    Co. 

173  U.  S.  123,  43  L.  ed.  637,  19  Sup.  Ct. 
Rep.  404 — King  y.  McLean  Asylum,  26  L.R. 
A.  799,  12  C.  C.  A.  173,  21  U.  S.  App.  481, 
64    Fed.    359. 

1166.  A  writ  of  error  to  the  court  of 
appeals  of  Colorado  from  the  Supreme  Court 
of  the  United  States,  in  a  ease  involving 
the  validity  of  regulations  of  the  Secretary 
of  Agriculture  concerning  diseased  cattle, 
in  which  the  question  of  the  constitutional- 
ity of  the  acts  of  Congress  on  the  subject 
was  raised,  but  the  court  held  that  the  regu- 
lations were  not  authorized  by  the  statute, 
will  not  lie  on  the  ground  that  tlie  supre-ne 
court  of  the  state,  which  has  jurisdiction 
to  decide  constitutional  questions,  would 
not  have  taken  jurisdiction  because  the 
judgment  rested  on  other  grounds,  when  it 
has  not  so  decided  or  had  any  opportunity 
to  do  so.  Mullen  v.  Western  Union  Beef  Co. 
173  U.  S.  116,  19  Sup.  Ct  Rep.  404, 

43:  635 

Judgment  in  pursuance  of  mandate  of 
lil^rher  tribunal. 

1167.  A  final  judgment  of  an  inferior 
state  court,  rendered  by  the  direction  of  the 
highest  state  court,  is  subject  to  a  writ  of 
error  from  the  United  States  Supreme 
Court.  Blagge  v.  Balch,  162  U.  S.  439,  16 
Sup.  Ct.  Rep.  853,  40:  1032 
Cited   In    Clarke's   Appeal,   70   Conn.   484,   40 

Atl.   111. 

e.  How  Federal  Question  RaUed, 

(1)  Oenerally. 

What  Record  Must  Show  as  to,  see  supra, 

III.  d,  9,  k. 
In  Federal  Court,  see  supra,  978-984. 
See  also  infra,  1250,  1266. 

1168.  W^here  the  case  arises  under  the  3d 
clause  of  U.  S.  Rev.  Stat.  §  709,  the  right, 
title,  privilege,  or  immunity  must  be  spe- 
cially set  up  or  claimed.  Chicago  &  K.  vV. 
R,  Co.  v.  Chicago,  164  U.  S.  454,  17  Sup.  Ct. 
Rep.  129,  41:511 
Schuvler  Nat.  Bank  v.  Bullong,  150  U.  S. 

85.*  14  Sup.  Ct.  Rep.  24.  37:  1008 

Manning  v.  French,  133  U.  S.  186,  10  Sup. 

Ct.  Rep.  258,  33:582 

Worth  V    V.    Barrett     (Worthy     v.     Moore 

County)  9  Wall.  611,  19:  565 

Johnson  v.  New  York  L.  Ins.  Co.  187  U.  S. 

491.  23   Sup.  Ct.  Rep.   194,  47:  273 

Sayward  v.  Denny  158,  U.  S.  180,  15  Sup. 

Ct.  Rep.  777,  39:  941 

Morrison  v.  Watson,  154  U.  S.  Ill,  14  Sup. 

CM;.  Rep.  995,  38:  927 


French  v.  Hopkins,  124  U.  S.  524,  8  Sup.  Ct. 

Rep.  589,  31 :  53S 

California  Powder  Works  v.  Davis,  151  U. 

S.  389,  14  Sup.  Ct.  Rep.  350,  38:  206^ 

Onondaga    Nation   v.   Thatcher;   189    U.    S. 

306,   23   Sup.   Ct.   Rep.   636,  47:  826> 

1169.  A  Federal  right,  title,  privilege,  or 
immunity  must  be  specially  set  up  or 
claimed,  to  give  this  court  jurisdiction. 
Columbia  Water  Power  Co.  v.  Columbia 
Electric  Street  R.  Light  ft  P.  Co.  172  U.  S. 
475,  19  Sup.  a.  Rep.  247,  43:  52t 
Cited  in  Scudder  ▼.   Comptroller   (Scudder   v. 

Coler)  175  U.  S.  36,  44  L.  ed.  64,  20  Sup. 
Ct.  Rep.  26— Eastern  Bldg.  ft  L.  Asso.  ▼. 
Wellinr.  181  U.  S.  49,  46  L.  ed.  741,  21  Sup. 
Ct.   Rep.  531. 

1170.  It  is  only  in  the  third  class  of 
cases  enumerated  in  U.  S.  Rev.  Stat.  §  709 
that  the  Federal  question  must  be  specially 
set  up  or  claimed.  Columbia  Water  Power 
Co.  V.  Columbia  Electric  Street  R.  Light  ft 
P.  Co.  172  U.  S.  475,  19  Sup.  Ct.  Rep.  247, 

43:  521 

Yazoo  &  M.  Valley  R.  Co.  v.  Adams,  180 

U.  S.  1,  21  Sup.  a.  Rep.  240,         45:  39& 

1171.  The  validity  of  a  Federal  statute 
is  not  drawn  in  question,  so  as  to  present 
a  case  within  the  first  category  of  casea 
specified  in  U.  S.  Rev.  Stat.  §  709  (U.  S. 
Comp.  Stat.  1901,  p.  575),  by  setting  up  a 
general  right  under  such  statute.  Telluride 
Power  Transmission  Co.  v.  Rio  Grande 
Western  R.  Co.  175  U.  S.  639,  20  Sup.  Ct. 
Rep.  245,  44:  305 


1172.  In  cases  where  the  question  is 
to  the  validity  of  a  state  statute  under  the 
Federal  Constitution,  the  special  clause  of 
the  Federal  Constitution  supposed  to  render 
the  statute  invalid  need  not  be  specifically 
pointed  out.  Proprietors  of  Bridges  v.  Ho- 
boken  Land  ft  Improv.  Co.  1  Wall.  116, 

17:  57t 

Furman  v.  Nichol,  8  Wall.  44,  19:  370 

Spencer  v.  iMerchant,  125  U.  S.  345,  8  Sup. 

a.  Rep.  921,  31 :  763 

Murray  v.  Charleston,  96  U.  S.  432,    24:  7¥> 

1173.  Though  the  formal  raising  of  a 
Federal  question  is  not  essential,  it  must 
necessarily  have  been  involved  in  the  cause. 
Yazoo  &  M.  Vallev  R.  Co.  v.  Adams,  180 
U.  S.  41,  21  Sup.  6t.  Rep.  256,  45:  41& 
Attorney  General  ex  rel.  Associate  Reformed 

Presby.    Synod   v.   Federal   Street   Meet- 

ing-House,  1  Black,  262,  17:  61 

Endowment  ft  Benev.  Asso.  ▼.  Kansas,  120 

U.  S.  103,  7  Sup.  Ct.  Rep.  449,      30:  523 

1174.  The  Supreme  Court  has  no  juris- 
diction to  examine  a  judgment  of  a  state 
court  unless  the  alleged  conflict  between 
the  state  law  and  the  United  States  Con- 
stitution appears  in  the  pleadings,  evidence,, 
instructions,  or  exceptions  to  rulings  of  the 
state  court  and  such  question  was  neces- 
sarily involved  in  the  decision,  and  the 
judgment  could  not  have  been  given  with- 
out deciding  it.  Lawler  v.  Walker,  14  How. 
149,  14: 364 
Cited   in  Mississippi  &  M.  R.   Co.  t.  Rock,  4 
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Wall.  180,  18  L.  ed.  882 — Parmelee  t.  Law- 
rence, 11  Wall.  38.  20  L.  ed.  49 — Brown  t. 
Atwell.  92  U.  8.  329,  23  L.  ed.  513 — Groaft 
▼.  United  States  Mortg.  Co.  108  U.  S.  485,  27 
L.  ed.  798,  2  Sop.  Ct.  Rep.  940 — PoweU 
▼.  BroiMwick  County,  150  U.  S.  439,  37  L. 
ed.  1136,  14  Snp.  Ct.  Rep.  166 — Home  for 
Incnrablea  v.  New  York,  187  U.  8.  157,  47 
L.  ed.  117,  63  L..R.A.  332.  23  Sup.  Ct.  Rep. 
84— lifartln  t.  Cole,  38  Iowa,  155 — Proat  t. 
Ilsley,  55  Me.  880. 

1175.  Where  the  question  relied  upon  to 
give  the  Supreme  Court  of  the  United 
States  jurisdiction  of  a  writ  of  error  to  a 
state  court  is  as  to  the  validity  of  a  state 
statute  under  the  Federal  Constitution, 
very  little  importance  is  attached  to  the  in- 
quiry whether  the  question  was  formally 
rai^,  if  it  was  necessarily  involved ;  and  in 
such  cases  a  specific  clause  of  the  Constitution 
supposed  to  render  the  statute  invalid  need 
not  be  specifically  pointed  out.  Murray  v. 
Charleston,  96  U.  S.  432,  24:  760 

1176.  The  attention  of  the  state  court 
must  be  directed  to  the  particular  section 
of  the  Federal  Constitution,  or  to  the  Fed- 
eral statute,  on  which  reliance  is  placed, 
and  to  the  right  claimed  under  it.  Maxwell 
T.  Newbold,  18  How.  511,  15:  506 

1177.  Federal  questions  which  the  high- 
est state  court  is,  by  its  settled  practice, 
justified  in  disregarding,  either  because  not 
assigned,  or  because  not  noticed  or  relied 
upon  in  the  brief  or  argument  of  counsel, 
^11  not  serve  as  the  basis  for  a  writ  of 
error  from  the  Supreme  Court  of  the  United 
^^ates.  Hulbert  v.  Chicago,  202  U.  S.  275, 
26  Sup.  Ct.  Rep.  617,  50:  1026 

1178.  No  particular  form  of  words  or 
phrases  is  necessary  to  comply  with  the 
requirement  that  the  Federal  right  be  spe- 
rjailv  set  up  or  claimed.  Dewey  v.  Des 
Moiies,  173  U.  S.  193,  19  Sup.  Ct.  Rep. 
37&.  43:  665 

1179.  No  particular  form  of  words  or 
pbrafes  is  required  for  the  assertion  of  a 
•laim  of  Federal  rights  to  present  a  ques- 
tion for  writ  of  error  from  the  Supreme 
('••urt  of  the  United  States  to  a  state  court, 
imt.  if  such  rights  were  specially  set  up  or 
claimed  in  the  state  court,  in  such  manner 
a.«  to  bring  them  to  the  attention  of  that 
<^jurt,  it  is  sufficient.  Green  Bay  &  M. 
Canal  Co.  ▼.  Patten  Paper  Co.  172  U.  S.  58, 
IS  Sup.  Ct.  Rep.  97,  43:  364 

1180.  That  a  Federal  question  was  not 
prt^nted  in  the  brief  of  counsel  in  a  state 
court  is  not  sufiSdent  reason  for  that  court 
omitting  to  consider  it,  where  it  was  fairly 
pr(>^nt^>  and  necessarily  involved  in  de- 
termining the  case;  and  a  refusal  to  consid- 
er a  Federal  question  which  is  controlling 
in  a  case  is  equivalent  to  a  decision  against 
thf*  Federal  right  involved  therein.  Des 
Moines  Nav.  &  R.  Co.  v.  Iowa  Homestead 
Co.  123  U.  S.  552,  8  Sup.  Ct.  Rep.  217, 

31 :  202 
DUiinffuUhed  In  F.  G.  Ozley  Stave  Co.  v.  But- 
ler Coonty,  166  V.  8.  659,  41  L.  ed.  1163, 
17  Sup.  Ct  Bep.  709. 


1181.  Where  the  highest  state  court  pass* 
es  adversely  upon  the  contention  that  a 
state  law  impaired  contract  obligations,  it 
is  no  objection  to  the  exercise  by  the  Su- 
preme Court  of  the  United  States  of  its  ap- 
pellate jurisdiction  that  the  point  may  not 
have  been  so  raised  under  the  state  prac- 
tice as  to  be  properly  the  subject  of  re- 
view in  the  highest  state  court.  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 

24:989 

1182.  The  authority  of  a  state  court  to 
pass  upon  a  question  as  to  the  jurisdiction 
of  a  Federal  court  in  another  action  is 
not  drawn  in  question  by  a  contention 
that  its  decision  was  erroneous.  Abbott  v. 
National  Bank  of  Commerce,  175  U.  S.  409, 
20  Sup.  Ct.  Rep.  153,  44:  217 

1183.  The  contention  of  counsel  that  cer- 
tain statutes  of  another  state  should  be 
construed  according  to  their  views  cannot 
be  treated  as  the  equivalent  of  the  express 
assertion  of  a  right  arising  under  the  Con- 
stitution or  laws  of  the  United  States. 
Glenn  v.  Garth,  147  U.  S.  360,  13  Sup.  Ct. 
Rep.  350,  37:  203 

1184.  An  adequate  presentation  of  a  Fed- 
eral question  to  a  state  court  to  make  a 
case  for  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  sufficiently  ap- 
pears where  the  record  clearly  shows  that 
the  trial  court  considered  that  the  unsuccess- 
ful party  was  specially  claiming  rights  under 
U.  S.  Rev.  Stat.  §  2326,  U.  S.  Comp.  Stat. 
1901,  p.  1430,  authorizing  an  adverse  of  an 
application  for  a  patent  to  mineral  lands, 
and  the  highest  state  court  necessarily 
acted  upon  that  assumption  in  delivering 
its  opinion.  Lavagnino  v.  Uhlig,  198  U.  S. 
443,  25  Sup.  a.  Rep.  716,  49:  1119 

1185.  A  party  who  insists  that  a  judg- 
ment cannot  be  rendered  against  him  con- 
sistently with  the  statutes  of  the  United 
States  may  be  fairly  held,  within  the  mean- 
ing of  U.  S.  Rev.  Stat.  §  709,  U.  S.  Comp. 
Stat.  1901,  p.  575,  providing  for  writs  of 
error  from  the  Supreme  Court  of  the 
United  States  to  the  state  courts,  to  assert 
a  right  and  immunity  under  such  statutes, 
although  they  may  not  give  the  party  him- 
self a  personal  or  affirmative  right  that 
could  be  enforced  by  direct  suit  against  his 
adversary.  Nutt  v.  Knut,  200  U.  S.  12, 
26  Sup.  a.  Rep.  216,  50:  348 
Cited  in  Rector  v.  City  Deposit  Bank  Co.  200 

U.  S.  412,  50  L.  ed.  530,  26  Sup.  Ct.  Rep. 
289 — Illinois  C.  R.  Co.  v.  McKendree,  203 
U.  8.  525,  51  L.  ed.  303,  27  Sup.  Ct.  Rep. 
153 — Eaa  Claire  Nat.  Bank  v.  Jackman^ 
204  U.  S.  532,  51  L.  ed.  604,  27  Sup.  Ct.  Rep. 
391. 

1186.  A  constitutional  question  which 
will  give  jurisdiction  to  the  Supreme  Court 
of  the  United  States  on  writ  of  error  to  a 
state  court  is  not  raised  by  a  contention  in 
the  state  court  that  the  state  law  in  ques- 
tion violates  the  5th  and  7th  Amendments 
of  the  Federal  Constitution,  and  a  conten- 
tion made  in  the  assignment  of  errors  in 
the   Supreme   court   of   the   United    States,. 
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that  the  law  violates  the  14th  Amendment, 
since   the  constitutional   question  must   be 
raised  in  the  state  court,  and  the  reference 
to  the  5th  and  7th  Amendments  is  insuf- 
ficient   for    that '  purpose,    because     those 
amendments    have    no    application    to    the 
2>owers  of  the  state.     Chapin  v.  Fye,  179. 
U.  S.   127,  21  Sup.  Ct.  Rep.  71,       45:  119 
'Cited    in    Arkansas   v.    Schlierholz,    179    U.    S. 
601,  45  L.  ed.  337,  21  Sup.  Ct.  Rep.  229— 
Wisconsin    ex    rel.    Gates    v.    Public    Land 
Comrs.  183  U.  S.  693,  46  L.  ed.  393,  22  Sup. 
Ct.  Rep.  934 — New  York  C.  &  H.  R.  R.  Co. 
v.  New  York,  186  U.  S.  273,  46  L.  ed.  1160. 
22  Sup.  Ct.  Rep.  916— Herold  t.  Frank,  191 
U.  S.  559,  48  L.  ed.  302,  24  Sup.  Ct.  Rep. 
844 — Wlnons  Point  Shooting  Club  v.  Casper- 
sen,   193   U.  S.   191,  48  L.  ed.  677.  24  Sup. 
Ct.  Rep.  431— Brewster  v.  Cahlll.  194  U.  S. 
•629,  48  L.  ed.  1158,  24  Sup.  Ct.  Rep.  857— 
Corkran  Oil  &  Development  Co.  v.  Amaudet, 
199   C.   S.   193.  50   L.   ed.   150,  26  Sup.   Ct. 
•Rep.   41— Marvin   v.   Trout,    199   U.    S.    227, 
*0  L.  ed.  163.  26  Sup.   Ct.  Rep.  31 — Huber 
T.  Jennings-Heywood  Oil    Syndicate.  201   U. 
S.  641,  50  L.  ed.  901,  26  Sup.  Ct.  Rep.  759— 
Hulbert  v.  Chicago,  202  U.  S.  281.  50  L.  ed. 
1029,  26  Sup.  Ct.  Rep.  617. 

1187.  A  Federal  question  sufficiently  ap- 
f>ears,  although  the  complaint  does  not 
mention  the  Constitution  of  the  United 
States,  where  the  whole  theory  of  the  case 
is  the  impairment  by  statute  of  a  contract 
•created  by  a  prior  statute,  and  the  pre- 
sentation and  decision  of  this  question  ap- 
pear from  the  record  and  opinion  of  the 
state  court.  Columbia.  Water  Power  Co.  v. 
Columbia  Electric  Street  R.  Light  &  P.  Co. 
172  U.  S.  475,  19  Sup.  Ct.  Rep.  247, 

43:  521 
Cited  In  Tel lu ride  Power  Transmission  Co.  v. 
Rio  Grande  Western  R.  Co.  175  U.  S.  647, 
44  L.  ed.  309.  20  Sup.  Ct.  Rep.  245 — 
Bolln  V.  Nebraska.  176  U.  S.  92,  44  L.  ed. 
385.  20  Sup.  Ct.  Rep.  287 — Yazoo  v.  M. 
Valley  R.  Co.  v.  Adams,  180  U.  S.  14,  45 
L.  ed.  404,  21  Sup.  Ct.  Rep.  240 — Swerln- 
gen  V.  St.  Louts.  185  U.  S.  46.  46  L.  ed.  709, 
22  Sup.  Ct.  Rep.  569 — Ken  card  v.  Nebraska, 
186  U.  S.  307,  46  L.  ed.  1176,  22  Sup.  Ct. 
Rep.   879. 

1188.  A  Federal  question  as  to  the  im- 
pairment of  the  obligation  of  a  contract 
was  sufficiently  raised  in  a  state  court  for 
the  purpose  of  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States,  al- 
though the  contract  clause  of  the  Federal 
Constitution  was  not  discussed,  where  the 
case  turned  upon  the  existence  of  such  a 
contract  and  no  question  seems  to  have 
been  made  that,  if  there  had  been  a  con- 
tract, it  was  impaired  by  the  state  legis- 
lation. Yazoo  &  M.  Valley  R.  Co.  v.  Adams, 
180  U.  S.  1,  21  Sup.  Ct.  Rep.  240,  45:  395 
Cited  in  Riverside  &  A.  R.  Co.  v.  Riverside,  118 

Fed.  740. 

1189.  A  case  involving  a  constitutional 
question  as  to  the  impairment  of  the  obli- 
gation of  a  contract,  on  writ  of  error  to 
a  state  court,  will  not  be  dismissed  by  the 
Supreme  Court  of  the  United  States  on  the 
ground  that  the  constitutional  question  was 
raised  only  by  certain  public  boards  which 
had  not  the  capacity  to  raise  the  question, 


when  the  state  court  has  held  that  such 
boards  have  a  fiduciary  capacity  to  present 
the  constitutional  question,  since  this  is  a 
matter  of  local  law  on  which  the  state  de- 
cision will  be  accepted.  Board  of  Liquida- 
tion V.  Louisiana  ex  rel.  Wilder,  179  U.  S. 
622,   21   Sup.   a.   Rep.   263,  45:  347 

1190.  The  validity  of  a  state  statute  can- 
not be  deemed  to  have  been  drawn  in  ques- 
tion as  repugnant  to  the  Federal  Constitu- 
tion, within  the  meaning  of  the  provision 
of  the  judiciary  act  of  17S9,  conferring  ap- 
pellate jurisdiction  on  the  Supreme  Court 
of  the  United  States  over  state  courts, 
when  it  is  assailed  on  the  sole  ground  that 
the  legislature,  at  the  time  of  passing  the 
law,  was  incompetent  to  do  so  because 
the  territorial  government  was  still  in  force 
and  the  new  state  government  had  not  been 
duly  organized.  Scott  v.  Jones,  5  How. 
343,  12:  181 
Cited  in  Lnther  v.  Borden,  7  How.  57,  12   L. 

ed  605 — Messenger  v.  Mason,  10  Wall.  510, 
19  L.  ed.  1029 — Downes  v.  Bldwell,  182  U. 
S.  259,  45  L.  ed.  1096,  21  Sup.  Ct.  Rep.  770 — 
Saginaw  Gaslight  Co.  v.  Saginaw,  28  Fed. 
632— Hall  V.  Hall,  43  Ala.  498,  94  Am.  Dec. 
703— McElvain  v.  Mudd,  44  Ala.  65,  4  Am. 
Rep.  106 — Ex  parte  Bibb,  44  Ala.  153 — Noble 
V.  Cullom,  44  Ala.  561— Hill  v.  Erwin,  44 
Ala.  667 — Perkins  v.  Corbln,  45  Ala.  117. 
6  Am.  Rep.  698 — Moseley  v.  Tuthill,  45  Ala. 
648,  6  Am.  Rep.  710— Todd  v.  Neal,  49  Ala. 
270 — Kelley  v.  State,  25  Ark.  898 — ^Tbomp- 
Bon  V.  Mankin,  26  Ark.  594,  7  Am.  Rep. 
628 — Shorter  v.  Cobb,  39  Ga.  298 — Penny- 
wit  V.  Foote,  27  Ohio  St.  625,  22  Am.  Rep. 
340 — Underwood  v.  McVeigh,  23  Gratt.  424 — 
Smith  V.  United  States,  1  Wash.  Terr.  269. 

1191.  A  showing  at  every  stage  of  the 
litigation  in  the  state  courts  of  the  inten- 
tion of  a  national  bank  to  rely  upon  the 
United  States  banking  laws  for  immunity 
against  liabilities  arising  out  of  its  owner- 
ship of  shares  in  a  partnership  is  sufficient 
to  sustain  the  appellate  jurisdiction  of  the 
Supreme  Court  of  the  United  States,  al- 
though the  bank  did  not,  in  the  first  in- 
stance, anticipate  the  specific  and  qualified 
form  in  which  the  immunity  finally  was 
denied, — especially  where  the  highest  state 
court,  by  a  certificate,  made  part  of  its 
record  and  judgment,  stated  that  the  Feder- 
al question  was  involved.  Merchants'  Xat. 
Bank  v.  Wehrmann,  202  U.  S.  295,  26  Sup. 
Ct.  Rep.  613,  50:  1036 

Editorial  note. 

[How  questions  must  be  raised  and  de- 
cided in  state  court  to  make  case  for  writ 
of  error  from  United  States  Supreme  Court. 
63   L.R.A.   33.] 

Request  for  Instructions  or  flndlnir* 

See  also  infra,  2286,  2287. 
119^.  A  request  that  the  state  court 
should  hold  that  a  judgment  upon  which 
the  action  was  brought  was  Vbid  because 
rendered  by  a  judge  appointed  by  the  mili- 
tary governor  of  the  state  of  Louisiana 
raises,  though  somewhat  obscurely,  the 
question  whether  a  court  so  held  had  any 
jurisdiction  under  the  Constitution   of   the 
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United  States.     Scott  v.  Eaton   (Penny wit  I 
V.Eaton)    15  Wall.  380,  21:72 

1193.  A  request  to  instruct  the  jury  that 
a  state  statute  is  unconstitutional  and  void, 
and  that  it  denies  "inherent  indefeasible 
rights"  and  a  '^remedy  by  the  due  course 
of  law*'  (using  the  words  of  the  state 
Constitution),  presents  no  Federal  ques- 
tion, as  the  claim  is  presumed  to  refer 
to  the  state  Constitution  only.  Miller  v. 
Cornwall  R.  Co.  168  U.  S.  131,'  18  Sup.  Ct. 
Rep.  34,  42:  409 

1194.  A  Federal  question  is  presented  in 
time  and  in  the  proper  form  by  requested 
instructions  in  a  state  trial  court,  assert- 
ing rights  under  the  Federal  Constitution, 
which,  if  they  actually  exist,  entitle  the 
party  asserting  them  to  an  instruction  di- 
recting a  verdict  in  its  favor.  National 
Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  193  U.  S. 
€35,  24  Cup.  Ct.  Rep.  532,  48:  823 

1195.  A  decision  ^f  the  Michigan  supreme 
court  that  a  foreign  mutual  insurance  com- 
pany which  had  not  been  authorized  to  do 
business  in  the   state   as  provided   by   the 
state  statutes   could   not   maintain   a   suit 
to  collect  assessments  due  on  a  policy  is- 
sued by  one  of  its  agents  in  another  state 
on  request  of  ail  insurance  broker  in  Mich- 
igan wlio  was  unable  to  place  the  whole  line 
in  his  own  authorized  companies  cannot  be 
reviewed    in    the    Supreme    Court    of    the 
United  States,  where  the  only  showing  of 
a  Federal  question  raised  before  judgment 
is  made  by  a  request  for  a  finding  as  matter 
of  law  that  the  state  statutes  do  not,  and 
could  not,  under  the  Federal  Constitution, 
prohibit  the  insured  from  going  or  sending 
out«lde  the  state  and  there  procuring  insur- 
ance on  its  property  located  in  the  state 
from  an  insurance  company  not  authorized 
to  do  business  therein,  which  is  entirely  in- 
adequate for  the  purpose.   Swing  v.  Weston 
Lumber  Co.  205  U.  S.  275,  27  Sup.  Ct.  Rep. 
497,  61 :  799 

Shown  by  opinion  of  state  court. 

1196.  References  to  the  Dartmouth  Col- 
lege Case  in  the  opinions  of  the  state  courts 
in  discussing  the  question  whether  a  certain 
educational  institution  is  public  or  private, 
the  decision  of  which  question  would  de- 
termine the  validity  of  state  legislation 
under  the  state  Constitution,  do  not  show 
that  the  contract  clause  of  the  Federal  Con- 
stitution was  relied  upon  to  invalidate  such 
legislation,  so  as  to  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States.  Osborne  v.  Clark,  204  U.  S.  565, 
27  Sop.  Ct.  Rep.  319,  51:619 

1197.  A  right  claimed  under  an  authority 
exercised  under  the  United  States  will  be 
regarded  as  "specially  set  up  or  claimed," 
within  the  meaning  of  U.  S.  Rev.  Stat.  § 
709  (U.  S.  Comp.  Stat.  1901,  p.  575),  de- 
fining the  appellate  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  over 
fitate  courts,  where  it  clearly  and  unmis- 
takably appears  from  the  opinion  of  the 
«tate  court  that  the  Federal  question  was 

U.  S.  Dig.— 20. 


assumed  to  be  in  issue,  that  the  decision 
was  against  the  Federal  claim,  and  that  the 
decision  of  the  question  was  essential  to 
the  judgment  rendered.  Montana  ex  rel, 
Haire  v.  Rice,  204  U.  S.  291,  27  Sup.  Ct. 
Rep.  281,  51 :  490 

(2)  In  Pleadings, 

Cases  Decided  in  Circuit  Court  of  Appeals, 

see  supra,  794,  797,  802,  804. 
In  Federal  Court,  see  supra,  980. 
See  also  infra,  1428,  1787. 

1198.  In  order  that  a  case  be  embraced  in 
the  25th  section  of  the  judiciary  act,  it  is 
not  necessary  for  a  party  to  set  out  the 
provision  of  the  Constitution  of  the  United 
States  on  which  he  relies.  Bridge  Proprie- 
tors V.  Hoboken  Land  and  Improv.  Co.  1 
Wall.  116,  17:  571 
Furman  v.  Nichol,  8  Wall.  44,  19:  370 
Cited  In  Stelnes  v.  Frnnklln  County,  14  Wall. 

21,  20  L.  ed.  848 — Murdock  v.  Memphis,  20 
Wall.  628,  22  L.  ed.  441— Edwards  v.  Elli- 
ott. 21  Wall.  540,  22  L.  ed.  400— Murmv  v. 
Charleston,  06  U.  S.  442,  24  L.  ed.  762— 
Spencer  v.  Merchant,  125  U.  S.  352,  .31  L.  ed. 
766,  8  Sap,  Ct.  Rep.  021 — Wabash  R.  Co.  ▼. 
Pearce,  102  U.  S.  185,  48  L.  ed.  300,  24 
Sup.  Ct.  Rep.  231 — Ash  v.  Independence, 
145   Mo.   125,   46   S.   W.   740. 

1199.  The  jurisdiction  of  the  Supreme 
Court  of  the  United  States  to  re-examine 
the  final  judgment  of  a  state  court  under 
U.  S.  Rev.  Stat.  §  709,  div.  3,  U.  S.  Comp. 
Stat.  1901,  p.  575,  cannot  arise  from  more 
inference,  but  only  from  averments  so  dis- 
tinct and  positive  as  to  place  it  beyond 
question  that  the  party  bringing  the  cause 
up  from  such  court  intended  to  assert  a 
Federal  right.  Michigan  Sugar  Co.  v.  Dix 
(Michigan  Sugar  Co.  v.  Michigan)  185  U. 
S.  112,  22  Sup.  a.  Rep.  581,  46:  829 

1200.  Averments  to  present  a  Federal 
question  which  will  give  jurisdiction  to  the 
Supreme  Court  of  the  United  States  to  re- 
examine the  final  judgment  of  a  state  court 
must  be  so  distinct  and  positive  as  to  place 
it  beyond  question  that  the  party  bringing 
the  case  from  the  state  court  intended  to 
assert  a  Federal  right.  F.  G.  0x1  ey  Stave 
Co.  V.  Butler  County,  166  U.  S.  648,  17  Sup. 
Ct.  Rep.  709,  41:  1143 
Cited   in   Levy   v.   Superior   Court,    167    U.    S. 

177,  42  L.  ed.  127,  17  Sup.  Ct.  Rep.  760— 
Swerigen  v.  St.  rx)ul8,  185  U.  S.  46,  46  L.  ed. 
700,  22  Sup.  Ct.  Uep.  560 — Mutual  L.  Ins. 
Co.  V.  McGrew,  188  U.  S.  308,  47  L.  ed. 
485.  63  L.R.A.  44,  23  Sup.  Ct.  Rep.  375— 
Chicago,  I.  &  L.  R.  Co.  v.  McGuire,  106  U.  S. 
131,  40  L.  ed.  416,  25  Sup.  Ct.  Rep.  200— 
Harding  v.  Illinois,  106  U.  S.  86,  40  L.  ed. 
307,  25  Sup.  Ct.  Rep.  176. 

1201.  An  allegation  that  a  state  statute 
is  unconstitutional  and  void  even  if  it  can 
be  construed  as  applying  to  the  Federal 
Constitution,  is  too  general  to  give  the  Su- 
preme Court  of  the  United  States  jurisdic- 
tion to  review  a  state  decision  upholding 
the  validitv  of  the  statute.  Farney  v. 
Towle,  1  Black,  350,  17:216 
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1202.  A  motion  to  dismiss  a  writ  of  er- 
ror to  a  state  court  must  be  denied  where 
the  protection  of  the  14th  Amendment  was 
invoked  in  the  answer,  and  the  defense  is, 
at  least,  plausible  upon  its  face.  American 
Sugar  Ref.  Co.  v.  Louisiana,  179  U.  S.  89. 
21  Sup.  a.  Rep.  43,  45:  102 

1203.  The  consistency  with,  or  repugnan- 
cy to,  the  Federal  Constitution,  of  a  state 
statute  authorizing  the  construction  of  a 
dam  across  a  creek,  is  drawn  in  question 
in  an  action  of  trespass  for  injuries  to 
such  dam,  in  which  plaintiff's  declaration  is 
founded  upon  such  statute,  by  a  plea  which 
avers  that'  the  place  where  the  alleged  tres- 
pass was  committed  was  a  navigable 
strrpm  where  the  tide  ebbs  and  flows,  and 
in  which  there  was.  and  of  right  ought  to 
have  been,  a  certain  common  and  public 
wav  in  the  nature  of  a  highway.  Wilson 
V.  Black  Bird  Creek  Marsh  Co.  2  Pet.  245. 

7:412 

1204.  A  mere  claim  of  title  in  a  pleadin.qr, 
without  indicating  the  source,  does  not  suf- 
ficiently indicate  that  title  is  claimed  under 
an  act  of  Congress,  so  as  to  give  the  Su- 
preme Court  of  the  United  States  jurisdic- 
tion to  review  the  judsrment  of  a  state 
court  denying  the  validity  of  such  title. 
Yesler  v.  Harbor  Line  Comrs.  (Yesler  v. 
Washington  Harbor  Line)  146  U.  S.  646,  13 
Sup.  Ct.  Rep.  190,  36:  1119 

1205.  A  statement  in  a  pleading  that  the 
other  party  intended  to  set  up  certain 
rights  under  certain  mining  claims,  and 
that  these  claims  were  abandoned  and  tor- 
ftittd  before  certain  other  claims  were  lo- 
cated, is  not  sufficient  to  constitute  a  defi- 
nite claim  of  a  right  or  title  under  a  stat- 
ute of  the  United  States  which  will  present 
a  Federal  question  on  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to 
a  state  court.  Speed  v.  McCarthy,  181 
U.  S.  269,  21  Sup.  a.  Rep.  613,      45:  855 

1206.  A  decision  of  a  state  court  dismiss- 
ing a  bill  by  heirs  to  reach  a  portion  of 
their  decedent's  estate  from  a  purchaser 
from  the  administratrix,  because  the  con- 
sideration was  paid  by  Confederate  notes 
and  bonds,  is  not  reviewable  in  the  Su- 
preme Court  of  the  United  States,  where 
there  are  no  averments  in  the  bill  which 
directly  present  the  validity,  under  the 
laws  of  the  United  States,  of  such  a  pay- 
ment, and  it  may  fairly  be  inferred  that 
reliance  for  the  relief  asked  was  placed  upon 
an  entirely  different  ground.  Dugger  v.  Bo- 
cock,  104  *U.  S.  596,  28:846 

1207.  No  question  of  a  Federal  nature 
claimed  under  the  Constitution  of  the 
United  States  can  be  said  to  have  been 
made  by  the  mere  allegation  "that  the 
amount  of  said  tax  is  greater  than  the 
reasonable  market  value  of  said  lots,  whetli- 
er  conpidered  singly  or  together;  the  as- 
sessment against  each  particular  lot  be- 
ing greater  in  amount  than  the  value  of 
such  particular  lot,  and  the  aggregate  as- 
sessment being  greater  in  amount  than  the 


reasonable  market  value  of  all  safd  lot* 
taken  together;  and  that  said  defendants 
are  seeking  to  enforce,  as  against  plaintiff, 
not  merely  a  sale  of  said  lots,  but  also  to 
compel  plaintiff  to  pay  the  full  amount  of 
said  tax  regardless  of  whatever  sum  said 
lots  may  l^  sold  for.  and  regardless  of 
the  actual  value  of  the  same."  Dewev  v. 
I>es  Moines,  173  U.  S.  193,  19  Sup.  Ct.  Rep. 
379,  43:  665 

1208.  An  averment  in  an  answer  in  a  suit 
by  a  divorced  wife  on  a  policy  of  insurance 
on  her  former  husband's  life,  that,  by  virtue 
of  the  Hawaiian  laws  and  the  decree  of  di- 
vorce thereunder,  all  her  rights  in  such  policy 
had  passed  to  and  become  the  property  of 
her  husband,  is  not  the  special  assertion  of 
a  right  or  claim  under  the  treaty  with 
Hawaii,  which  is  essential,  under  U.  S.  Rev. 
Stat.  §  709  (U.  S.  Comp.  Stat.  1901,  p.  575), 
to  confer  jurisdiction  on  the  Supreme  Court 
of  the  United  States  to  review  a  judgment 
of  a  state  court  adverse  to  such  right  or 
claim.  Mutual  L.  Ins.  Co.  v.  McGrew,  18& 
U.  S.  291,  23  Sup.  Ct.  Rep.  375,  63  L.R.A. 
33,  47: 480 

1209.  An  allegation  in  an  answer  in  a 
suit  in  a  state  court  to  foreclose  a  deed 
of  trust  that,  if  any  lien  existed,  it  wa^ 
wholly  devested  by  certain  foreclosure  pro- 
ceedings in  a  Federal  court,  is  such  an  as- 
sertion of  a  right  and  title  under  an  au- 
thority exercised  under  the  United  States 
as  gives  the  Supreme  Court  of  the  United 
States  jurisdiction  to  re-examine  the  final 
judgment  of  the  state  court.  Pittsburgh. 
C.  C.  &  St.  L.  R.  Co.  V.  Long  Island  T^an 
&  T.  Co.  172  U.  S.  493.  19  Sup.  Ct.  Rep. 
238,  43:  528 

1210.  The  defense  in  an  action  against 
the  maker  of  a  promissory  note  given  in 
consideration  of  a  promise  to  have  the 
cigars  called  for  by  a  certain  contract  man- 
ufactured in  Key*  W^est,  that  it  was  con- 
templated that  such  cigars  were  to  be  re- 
moved from  the  factory  without  compliance 
with  the  regulations  prescribed  by  U.  S, 
Rev.  Stat.  §§  3390.  3393.  3397  (U.  S.  Comp. 
Stat.  1901,  pp.  2218,  2220,  2222).  does  not 
amount  to  the  special  assertion  of  a  right., 
title,  privilege,  or  immunity  under  a  Fed- 
eral statute,  within  the  meaning  of  §  700, 
authorizing  writs  of  error  from  the  Su- 
preme Court  of  the  United  States  to  state 
courts,  since  defendant  could  derive  no  per- 
sonal rights  under  those  sections  to  enforce 
the  reptldiation  of  his  note,  even  though,  on 
grounds  of  public  policy,  it  was  illegal  and 
void.  Allen  v.  Arguimbau,  198  U.  S.  149. 
25  Sup.  Ct.  Rep.  622,  49:  930 

1211.  A  claim  that  a  state  court  did  not 
srive  full  faith  and  credit  to  a  statute  of  an- 
other state  and  judicial  decisions  thereon 
does  not  make  a  Federal  question,  where 
such  statute  and  decisions  were  not  proved. 
Llovd  V.  Matthews,  155  U.  S.  222,  15  Sup. 
Ct.'Rep.  70,  39:  128 
Cited   In   Banholzer  v.  New  York  L.   Ins.    Co. 

178  V.   S.  400,  44   L.  ed.  1126.  20  Sup.   Ct. 
Rep.  072. 
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1212.  A  carrier's  denial  that  "it  was 
bound  bj  law/'  as  alleged  by  complainant, 
to  receiTe,  as  a  connecting  and  ultimate 
carrier,  a  certain  interstate  shipment  and 
forward  and  deliver  it  to  its  ultimate  des- 
tination, does  not  amount  to  the  assertion 
of  a  right  under  the  act  to  regulate  com- 
merce, so  as  to  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States  to  teview  a  judgment  of  a  state 
court  adverse  to  such  contention.  Louis- 
ville k  N.  R.  Co.  V.  Smith.  H.  &  Co.  204 
U.  S.  551,  27  Sup.  Ct.  Rep.  401,       51:  612 

1213.  An  explicit  allegation  that  a  claim 
is  founded  on  certain  acts  of  Congress  and 
a  contract  with  the  United  States  is  suffi- 
cient to  present  a  Federal  question  for  re- 
view by  the  Supreme  Court  of  the  United 
States,  if  the  alleged  right  is  denied  by  the 
M:  'e  court.  Green  Bay  &  M.  Canal  Co.  v. 
Patten  Paper  Co.  172  U.  S.  58,  19  Sup.  Ct. 
R*"?.  97,  43:  364 
Cited  In  Dewey  v.  Des  Mofnes,  173  U.  S.  199, 

43  L.  ed.  666,  19  Snp.  Ct.  Rep.  379. 

1214.  The  citizenship  of  a  party  who 
claims  that  his  constitutional  rights  as  a 
citizen  have  been  infringed  by  the  decision 
of  a  state  court  sufficiently  appears,  for 
the  purpose  of  a  review  by  the  Supreme 
Court  of  the  United  States,  when  he  is  de- 
scribed in  the  pleadings  as  a  "resident"  of 
a  certain  state  and  city,  and  no  question  as 
to  his  citizenship  seems  to  have  been  made 
throughout  the  litigation.  Sully  v.  Anieri' 
ran  Xat.  Bank,  178  U.  S.  289,  20  Sup.  Ct. 
Rfp.  935,  44:  1072 

Alleging:  unconstitutionality. 

1215.  An  averment  that  a  state  statute 
h  unconstitutional  and  void  is  not  sufficient 
to  raise  a  Federal  question,  but  is  to  be 
taken  as  applying  to  the  Constitution  of 
the  state,  and  not  to  the  Constitution  of 
the  United  States.  Kipley  v.  Illinois  ex  rel. 
Akin,  170  U.  S.  182,  18  Sup.  Ct.  Rep.  550, 

42:998 

1216.  A  claim  that  a  statute  is  unconsti- 
tutional and  that  it  denies  "inherent,  in- 
defeasible rights"  and  a  "remedy  by  the  due 
course  of  law"  (using  the  words  of  a  state 
Constitution),  is  presumed  to  refer  to  the 
state  Constitution  only,  and  is  insufficient 
to  raise  a  Federal  question.  Miller  v. 
Cornwall  R.  Co.  168  U.  S.  131,  18  Sup.  Ct. 
Rep.  34,  42:  409 
Cited  In  New  York  C.  &  H.  R.  R.  Co.  v.  New 

York,  186  U.  8.  273,  46  L.  ed.  1160,  22  Sup. 
Ct.  Rep.  916 — Allen  v.  Portland,  35  Or.  458, 
58  Pac.  509. 

1217.  The  alleged  unconstitutionality  of 
a  state  statute  will  not  sustain  a  writ  of 
error  from  the  Supreme  Court  of  the  United 
States  to  a  state  court,  where  the  plaintiff 
in  error  in  the  state  court  alleged  its  repug- 
nancy merely  to  the  Constitution  of  the 
state,  and  did  not  claim  that  it  was  repug- 
nant to  the  Constitution  of  the  United 
States,  or  specially  set  up  or  claim  in  that 
cf  urt  any  right,  title,  privilege,  or  immu- 
nity under  the  Constitution  of  the  United 


States.     Levy  v.  Superior  Court,  167  U.  S. 
175,  17  Sup.  Ct.  Rep.  769,  42:  126 

Cited  in  Dewey  v.  Des  Moines.  173  U.  S.  198, 
48  L.  ed.  666, 19  Sup.  Ct.  Rep.  379— Scudder 
V.  Comptroller  (Scudder  v.  Coler)  175  U.  8. 
36.  44  L.  ed.  64,  20  Sup.  Ct.  Rep.  26 — 
Allen  V.  Portland,  35  Or.  460,  58  Pac.  509. 

1218.  The  general  allegation  or  claim  that 
a  decree  was  passed  against  some  persons 
who  were  at  the  time  dead,  and  against 
others  who  were  necessary  parties,  but  who 
had  no  notice  of  the  proceedings,  does  not, 
within  the  meaning  of  U.  S.  Rev.  Stat.  § 
709,  U.  S.  Comp.  Stat.  1901,  p.  575, 
specially  set  up  a  right  or  immunity 
under  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States,  forbidding  a 
state  to  deprive  any  person  of  his  property 
without  due  process  of  law.  F.  G.  Oxley 
Stave  Co.  v.  Butler  County,  166  U.  S.  648, 
17  Sup.  Ct.  Rep.  709,  41:  1149 
Cited   in   Union   Mut.   L.   Ins.  Co.   v.   KfrcholT, 

169   U.   8.   110.  42   L.   ed.   680,    18  Sup.    Ct. 
Rep.  260. 

1219.  The  question  of  the  repugnancy  of 
the  authority  of  a  public  officer  of  the  state 
exercising  authority  under  the  state  to 
that  provision  of  the  Federal  Constitution 
which  forbids  a  state  to  pass  any  law  im- 
pairing the  obligation  of  a  contract  is  suf- 
ficiently drawn  in  question  by  an  applica- 
tion for  a  writ  of  mandamus  to  compel  a 
county  clerk  to  accept  payment  of  certain 
bank  notes  in  discharge  of  a  license  tax, 
which  proceeds  on  the  theory  that  the 
state  had,  in  the  passage  of  a  statute  cre- 
ating the  bank,  made  a  contract  to  receive 
its  notes  in  payment  of  state  taxes,  and 
that  it  was  not  within  the  power  of  a  sub- 
sequent legislature  to  impair  the  binding 
force  of  this  contract.  Furman  t.  Nichol, 
8  Wall.  44,  19:  370 

1220.  A  general  statement  in  the  answer 
to  quo  warranto  proceedings  in  a  state 
court  to  forfeit  the  franchise  of  a  corpora- 
tion for  its  violation  of  a  state  statute,  that 
the  proper  remedy  is  by  a  criminal  prosecu- 
tion, and  that  "this  proceeding  is  in  viola- 
tion of  the  Constitution  of  the  United 
States,"  is  not  sufficient  to  raise  a  Federal 
question,  where  no  specification  is  made  as 
to  the  particular  clause  of  the  Constitution 
relied  upon,  and  there  is  nothing  in  the  rec- 
ord to  show  that  the  attention  of  the  state 
court  was  directed  to  that  question.  Capi- 
tal City  Dairy  Co.  v.  Ohio  ex  rel.  Attorney 
General,  183  U.  S.  238,  22  Sup.  Ct.  Rep.  120, 

46:  171 

Cited  in  Harding  v.  Illinois,  196  U.  8.  86,  49 

L.  ed.   397,   25   Sup.   Ct.   Rep.   176— Hulbert 

V.   Chlcofio.  202  U.  S.  281.  50  L.  ed.   1029, 

26  Sup.  Ct.  Rep.  617. 

1221.  The  right  of  trial  by  jury  upon  the 
question  of  waiver  of  preliminary  examina- 
tion is  not  claimed  as  a  Federal  right  in  a 
state  court  by  a  plea  in  abatement  alleging 
that  the  prosecution  is  in  contravention  of 
the  14th  Amendment,  where  this  evidently 
referred  to  prior  paragraphs  which  dealt 
only  with  the  necessity  of  an  indictment  to 
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constitute  due  process  of  law.  Bolln  v. 
Nebraska,  176  U.  S.  83,  20  Sup.  Ct.  Rep. 
287,  44: 382 

Application  to  amend. 

1222.  Federal  questions  which  would  have 
been  raised  if  an  answer  had  been  amended 
as  proposed  cannot  be  considered  upon  their 
merits  on  writ  of  error  to  a  state  court, 
merely  because  a  motion  for  leave  to  amend 
the  answer  was  made  without  showing  any 
reasons  therefor,  but  was  overruled  and  no 
exception  taken  to  the  ruling.  Kipley  v. 
Illinois  ex  rel.  Akin,  170  U.  S.  182,  18 
Sup.  Ct.  Rep.   550,  42:  998 

(8)  Motions  after  Verdict, 

To   set   aside   Jad^ment    and   for   new 
trial. 

See  also  infra,  1244,  1419. 

1223.  A  claim  under  the  Federal  Consti- 
tut  ion,  specially  made  in  a  motion  to  set 
aside  the  judgment,  raises  a  Federal  ques- 
tion for  the  purpose  of  a  review  in  the  Su- 
preme Court  of  the  United  States.  Manley 
V.  Park,  187  U.  S.  547,  23  Sup.  Ct.  Rep.  208, 

47:  296 

1224.  A  reason  assigned  in  support  of  a 
motion  for  a  new  trial  in  a  state  court, 
that  a  state  statute  is  unconstitutional,  is 
not  sufficient  to  give  the  Supreme  Court  of 
the  United  States  jurisdiction  to  review 
the  judgment  of  the  state  court,  as  it  may 
refer  to  the  state  Constitution.  Endowment 
&,  Benev.  Asso.  v.  Kansas,  120  U.  S.  103,  7 
Sup.  Ct.  Rep.  499,  30:  593 

1225.  A  Federal  right  is  ''specially  set 
up  or  claimed  in  a  state  court,"  within  the 
meaning  of  U.  S.  Rev.  Stat.  §  709  (U.  S. 
Comp.  Stat.  1901,  p.  575),  so  as  to  confer 
jurisdiction  on  the  Supreme  Court  of  the 
United  States  of  a  writ  of  error  to  such 

•court,  where  it  was  claimed  in  a  motion 
for  new  trial  and  in  the  assignments  of 
error  in  the  state  supreme  court,  and  was 
fully  considered  in  the  opinion  of  that  court, 
whose  decision  was  adverse  to  such  claim. 
San  Jo86  Land  &  Water  Co.  v.  San  Jos^ 
Ranch  Co.  189  U.  S.  177,  23  Sup.  Ct.  Rep. 
487,  47:  765 

died  in  Wedding  v.  Meyler,  192  U.  S.  681,  48 

L.  ed.  574,  66  L.R.A.  836.  24  Sap.  Ct.  Rep. 

322— San  Dlmas  Land  &  Water  Co.   v.  San 

Jos4  Land  &  Water  Co.  142  Cal.  585,  76  Pac. 

1128. 

1226.  The  assertion,  on  a  motion  for  new 
trial,  that  a  state  statute  is  contrary  to  the 
Federal  Constitution,  without  pointing  out 
the  provision  of  that  instrument  which  it  is 
claimed  to  violate,  does  not  present  a  Fed- 
eral question  which  will  confer  jurisdiction 
on  the  Federal  Supreme  Court  of  a  writ  of 
error  to  a  state  court.  Harding  v.  Illinois, 
196  U.  S.  78,  25  Sup.  Ct.  Rep.  176,  49:  394 
Cited  In  Chicago  &  W.  I.  R.  Co.  v.  Newell,  198 

U.  S.  579.  49  L.  ed.  1171,  25  Sup.  Ct.  Rep. 
801 — Robinson  v.  Wlngate,  198  IT.  S.  580, 
49  L.  ed.  1171,  25  Sup.  Ct.  Rep.  801 — Seale 
T.  Georula,  201  I'.  S.  642.  T)0  L.  ed.  902. 
26  Sup.  Ct.  Rep.  763 — Cox  v.  Texas,  202  U.  S. 
452,   50  L.  ed.  1102,  26  Sup.   Ct.  Rep.  671. 


1227.  A  ground  assigned  for  a  motion  for 
a  new  trial  in  the  state  court,  that  the  judg- 
ment holding  a  receiver  of  a  national  bank 
to  be  a  trustee  was  "contrary  to  law,"  is  in- 
sufficient to  raise  a  question  of  the  denial 
of  a  right  claimed  under  an  act  of  Congress. 
Capital  Nat.  Bank  v.  First  Nat.  Bank,  172 
U.  S.  425,  19  Sup.  Ct.  Rep.  202,         43:  502 

1228.  A  specific  assertion  of  a  righ'.  privi- 
lege, or  immunity  under  the  Federal  Consti- 
tution at  the  proper  time  and  in  the  proper 
way  to  sustain  a  writ  of  error  from  the 
United  States  Supreme  Court  to  a  state 
court,  is  not  made  by  a  specification  of  a 
motion  for  a  new  trial  that  "the  verdict  of 
the  jury  is  not  such  a  verdict  as  is  contem- 
])lated  by  the  Constitution  of  the  United 
States,  or  the  Constitution  of  the  state  of 
New  York.  The  only  verdict  recognized 
thereunder  is  that  of  a  jury  of  twelve  men 
of  sound  mind  and  memory,  which  this 
verdict  is  not."  Re  Buchanan,  158  U.  S.  31, 
15  Sup.  Ct.  Rep.  723,  39:  884 
Cited  In  BartletC  v.   Lockwood  160  U.   S.  362, 

40  L.  ed.  459,  16  Sup.  Ct.  Rep.  334. 

1229.  An  allegation  that  a  statute  as  con- 
strued by  the  court  is  in  violation  of  the 
Constitutions  of  the  state  and  of  the  Unit^ 
States,  made  in  a  motion  to  set  aside  a  judg- 
ment on  an  agreed  case  which  presents  no 
issue  as  to  the  validity  of  the  statute,  is  not 
sufficient  to  present  a  Federal  question  on 
the  theory  that  as  the  proper  construction 
of  the  statute  has  been  definitively  settled 
it  can  be  seen  that  the  statute  aa  thus  con- 
strued impairs  the  obligation  of  a  contract 
created  by  a  charter  not  mentioned  in  the 
agreed  case,  and  that  it  denies  the  equal  pro- 
tection of  the  laws.  Louisville  &  N^.  R.  Co. 
V.  Louisville,  166  U.  S.  709,  17  Sup.  Ct.  Rep. 
725,  41:  1173 
Cited  in  Levy  v.  Superior  Court,  167  U.  S.  178, 

42  L.  ed.  127,  19  Sup.  Ct.  Rep.  769. 

1230.  A  Federal  question  is  sufficiently 
set  up  and  denied  when  distinctly  asserted 
by  the  defendant  in  a  written  motion  to  set 
aside  the  verdict  and  grant  a  new  trial  in 
a  condemnation  case  in  which  no  provision 
is  made  for  filing  an  answer,  but  is  denied 
by  the  overruling  of  the  motion  and  is  again 
asserted  in  an  assignment  of  errors  filed  in 
the  supreme  court,  but  necessarily  den:ed 
by  that  court  in  its  decision,  although  the 
opinion  does  not  expressly  refer  to  the  Fed- 
eral question.  Chicago,  B.  &  Q.  R.  Co.  ▼. 
Chicago,  166  U.  S.  226,  17  Sup.  Ct.  Rep. 
581,  41 :  979 
Cited  in  Moyer  v.  Richmond,  172  U.  S.  92.  43 

L.  ed.  377.  19  Sup.  Ct.  Rep.  106 — Missouri. 
K.  ft  T.  R.  Co.  V.  Elliott,  184  V.  S.  :>n4. 
46  L.  ed.  676,  22  Sup.  Ct.  Rep.  446 — Hard- 
ing V.  Illinois.  196  U.  S.  87,  49  L.  ed.  307. 
25  Sup.  Ct.  Rep.  176 — St.  Louis.  I.  M.  k 
S.  R.  Co.  T.  Davis,  182  Fed.  636 — Allen  v. 
Portland,  35  Or.  460,  58  Pac.  509. 

In  arrest. 

See  also  infra,  1349. 

1231.  A  motion  in  arrest  of  Judgment, 
made  upon  the  ground  that,  by  reason  of 
the   defendant*s    citizenship,   the    cas«    was 
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transferred  to  a  Federal  court  by 
Congress  of  February  22,  1847, 
vhere  the  pleading's  do  not  sbow 
zenship,  present  the  question  to 
court  in  a  mtinner  thnt  would 
jadicially  to  notice  or  decide  it. 
Bennett,  15  How.  354, 


the  act  of 
does  not, 
such  citi- 
the  state 
enable  it 
Carter  v. 
14:  727 


(4)  Proceedings  on  Appeal. 

1232.  Statements  in  the  writ  of  error  and 
the  petition  for  citation  are  insufficient  to 
Bhow  that  a  Federal  question  was  raised  and 
decided  by  a  state  court  which  will  sustain 
a  writ  of  error  from  the  Supreme  Court  of 
the  United  States.  Hulbert  v.  Chica<2:o,  202 
U.  S.  275.  26  Sup.  a.  Rep.  617,  50:  1026 
CUe4  In  Bart  t.  Smith.  203  U.  8.  135,  51  L. 

ed.  126.  27  Sup.  Ct.  Rep.  37. 

Specifications  and  assigrnments  of  error. 

See  also  supra.  1225,  1230;  infra,  1253. 
1278,  1279,  2305. 

1233.  An  assignment  of  error  in  a  state 
eourt,  that  the  charge  of  such  court  was  in 
conflict  with  and  against  the  Constitution 
and  laVs  of  the  United  States,  is  too  general 
and  indefinite  to  raise  a  Federal  question; 
it  is  not  sufficient  to  show  that  such  a  ques- 
tion was  involved  in  the  state  court,  and 
might  or  ought  to  have  been  considered  by 
it.  It  must  appear  on  the  face  of  the  record 
thiiT  the  question  was  raised  and  acted  upon 
in  the  st?ite  court,  and  that  the  decision  was 
against  the  right  claimed  under  it.  Max- 
well V.  Newbold,  18  How.  511,  15:  506 
Cited  in  Sawyard  v.  Denny,  158  U.  S.  184.  39 

L.  ed.  942,  15  Sup.  Ct.  Rep.  777— r.lles  v. 
Teaaley,  193  U.  S.  160,  48  L.  ed.  650,  24 
Sup.  Ct.  Rep.  359 — Fleming  v.  Clark.  12 
Allen,  1^7 — Dunham  v.  Presby.  121  Mass. 
349 — Ash  T.  Independence,  145  Mo.  120, 
46  S.  W.  749 — Allen  v.  Portland.  3.>  Or. 
458.  58  Pac.  509 — State  v.  Scbuman,  3C  Or. 
24.  47  UR.A.  156,  78  Am.  St.  Rep.  754,  58 
Pac.   061. 

1234.  An  assignment  of  errors  cannot  be 
availed  of  to  import  into  a  cause  questions 
▼hich  the  record  does  not  show  were  raised 
in  the  court  below  and  rulings  asked  there- 
on so  as  to  give  jurisdiction  to  the  Su- 
preme Court  of  the  United  States  under  the 
act  of  Congress  of  March  3,  1891,  §  5. 
Cornell  v.  Green,  163  U.  S.  75,  16  Sup.  Ct 
Rep.  969,  41 :  76 
Ansibro  v.  United  States,  159  U.  S.  695,  16 

Sup.  Ct.  Rep.  187,  40:  310 

Cited  In  Mase  ▼.  Arlington  Hotel  Co.  168  U. 
S.  435,  42  L.  ed.  533,  18  Sup.  Ct.  Rep.  100— 
Consolidated  Water  Co.  v.  Babcock.  173  U.  S. 
702,  43  L.  ed.  1186,  19  Sup.  Ct.  Rep.  874 — 
Chtclnnatl,  IT.  k  D.  R.  Co.  ▼.  Thlebaud, 
177  U.  S.  620,  44  L.  ed.  913,  20  Sup.  Ct.  Rep. 
822— Ix)eb  v.  Columbia  Twp.  179  U.  S. 
480.  45  L.  ed.  286.  21  Sup.  Ct.  Rep.  174 — 
Hngnley  Mfp.  Co.  v.  Galeton  Cotton  Mills. 
184  IT.  S.  295.  46  L.  ed.  548,  22  Sup.  Ct. 
Rep.  452->Ricbard8  v.  Micbi^an  C.  R.  Co. 
186  r.  S.  479,  46  L.  ed.  1259,  22  Sup.  Ct. 
Rep.  942. 

1235.  Something  more  than  the  mere  at- 
le^ation  that  a  state  law  is  invalid  and  un- 
constitutional must  be  set  forth  in  the  er- 
lors  assigned  in  the  state  court  in  order  to 


raise  a  Federal  question,  as  such  an  assign- 
ment is  satisfied  if  held  to  refer  to  the  Con- 
stitution of  the  state;  in  which  event  the 
question  raised  is  not  one  cognizable  in  the 
Supreme  Court  of  the  United  States  under 
a  writ  of  error  to  a  state  court.  Edwards 
V.  Elliott,  21  Wall.  532,  22:  487 

1236.  A  Federal  question  may  be  suffi- 
ciently presented,  although  it  is  not  so  set 
up  or  claimed  in  a  declaration  as  to  be  de- 
cided in  passing  on  a  demurrer,  where  it  is 
presented  subsequently  by  a  motion  to  the 
court,  and  its  denial  assigned  ns  error  on 
appeal  to  the  highest  court  of  the  state. 
Meyer  v.  Richmond,  172  U.  S.  82,  19  Sup. 
Ct.  Rep.  106,  43:  374 
Cited  in   Turner  v.   Richardson,   180  U.   S.   92, 

45  L.  ed.  440,  21  Sup.  Ct.  Rep.  205^ 
Rothschild  V.  KnifTbt,  184  U.  S.  339,  4(5  L. 
ed.  579.  22  Sup.  Ct.  Rep.  391— Nntionai  Mut. 
Bldg.  &  L.  Asso.  V.  Brahan,  193  U.  S.  646, 
48  L.  ed.  828,  24  Sup.  Ct.  Rep.  532. 

1237.  An  assignment  of  error  raising  a 
Federal  question  as  to  the  validity  of  a 
personal  judgment  against  a  nonresident  of 
the  state,  who  had  no  personal  notice,  in  an 
assessment  proceeding,  is  not  sufficient  to 
raise  a  Federal  question  as  to  the  validity 
of  the  assessment  with  respect  to  the  prop- 
erty assessed.  Dewey  v.  Des  Moines,  173 
U.  S.  193,  19  Sup.  Ct.  Rep.  379,  43:  665 
Cited  in   Keokuk  &   H.   Bridge   Co.  v.   Illinois, 

175  U.  S.  633,  44  L.  ed.  302,  20  Sup.  Ct.  Rep. 
205 — New  Orleans  v.  Warner,  176  U.  S.  92,. 
44  L.  ed.  385,  20  Sup.  Ct.  Rep.  280 — Cbapin 
V.  Pye,  179  U.  S.  130.  46  L.  ed.  121,  21  Sup. 
Ct.  Rep.  71 — Swerlngen  v.  St.  Louis,  186' 
V.  S.  46,  40  L.  ed.  799,  22  Sup.  Ct.  Rep. 
569— New  York  C.  ft  H.  R.  R.  Co.  v.  New 
York  186  U.  S.  273,  46  L.  ed.  1160,  22 
Sap.  Ct.  Rep.  016 — Indiana  Power  Co.  v. 
St.  Joseph  &  E.  Power  Co.  187  U.  S.  636, 
47  L.  ed.  343,  23  Sup.  Ct  Rep.  842— National 
Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  103  U.  S. 
646,  48  L.  ed.  828,  24  Sup.  Ct.  Rep.  532 — 
Marvin  v.  Trout,  -199  U.  S.  227,  50  L.  ed. 
163,  26  Sup.  Ct.  Rep.  31 — Cox  v.  Texas,  202 
U.  S.  451,  50  L.  ed.  1101,  26  Sup.  Ct.  Rep. 
671 — Allen  v.  Portland,  35  Or.  456,  58  Pac. 
509. 

1238.  A  general  statement  that  a  decision 
is  against  the  constitutional  rights  of  a 
party  or  against  the  14th  Amendment  or 
that  it  is  without  due  process  of  law,  partic- 
ularly when  it  appears  only  in  specifications 
of  error  so  called,  will  not  raise  a  Federal 
question.  Clarke  v.  McDade,  165  U.  S.  168, 
17  Sup.  Ct.  Rep.  284,  41:  673 

1239.  A  constitutionp*]  right  is  not  "spe- 
cially set  up  or  claimed"  in  an  eminent  do- 
main case  under  U.  S.  Rev.  Stat.  §  709,  U. 
S.  Comp.  Stat.  1901,  p.  575,  so  as  to  give  ju- 
risdiction to  review  the  decision  of  a  state 
court  in  the  Supreme  Court  of  the  United 
States,  when  the  assignments  of  error  in  the 
state  court  do  not  refer  in  any  way  to  the 
Federal  Constitution,  but  merely  assert  er- 
ror in  finding  that*  the  party  "wad  not  en- 
titled to  any  compensation,"  that  compensa- 
tion "was  not  more  than  $1,"  and  in  other 
forms  complained  of  the  amount  of  dam- 
ages, and  the  state  court  made  no  reference 
to  the  Federal  Constitution.     Chicago  &  N. 
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W.  R.  Co.  ▼.  Chicago,  164  U.  S.  454,  17  Sup. 
Ct.  Rep.  129,  41:  511 

Cited  in  Pirn  v.  St.  Louis,  163  U.  S.  274,  41 
L.  ed.  715,  17  Sup.  Ct.  Rep.  322 — Zadig  r. 
Baldwin,  166  U.  S.  488,  41  L.  cd.  1088.  17 
Sup.  Ct.  Rep.  639 — P.  G.  Oxley  Stave  Co.  v. 
Butler  County,  166  U.  S.  658.  41  L.  ed. 
1153,  17  Sup.  Ct.  Rep.  700 — Qoodsell  v. 
Delta  k  P.  Land  Co.  166  U.  S.  718,  41  L. 
ed.  1186,  17  Sup.  Ct.  Rep.  993 — Ash  v.  Inde- 
pendence, 145  Mo.  126,  46  S.  W.  749 — Ad* 
kins  y.  Richmond.  98  Va.  93.  47  L.R.A.  584, 
81  Am.  St.  Rep.  702,  34  S.  E.  967. 

Brief. 

1240.  Assunyng  that  the  mere  raising  of 
a  Federal  question  in  the  brief  submitted  to 
a  state  appellate  court  is  sufficient  to  invest 
the  Supreme  Court  of  the  United  States 
with  jurisdiction  of  a  writ  of  error  to  such 
court,  such  a  question  is  not  raised  by  a 
claim  that  such  statute  was  unconstitutional 
and  void,  where  no  provision  of  the  Federal, 
as  distinguished  from  the  state,  Constitu- 
tion was  pointed  out  as  accomplishing  that 
result.  New  York  C.  &  H.  R.  R.  Co.  v.  New 
York,  186  U.  S.  269,  22  Sup.  Ct.  Rep.  916, 

46:  1158 

(6)  Objections  and  Exceptions, 

1241.  A  constitutional  objection  taken  in 
the  state  court  cannot  be  noticed  in  this 
court  on  a  writ  of  error,  under  the  25th 
section  of  the  judiciary  act,  unless  it  is 
sufficiently  specific;  and  a  mere  general  ob- 
jection of  no  constitutionality  is  not  suffi- 
ciently specific.  Messenger  v.  Mason,  10 
Wall.  507,  19:  1028 
Maxwell  v.  Newbold,  18  How.  611,     15:  506 

1242.  An  objection  raised  in  the  state 
court  that  a  state  statute  is  unconstitu- 
tional and  void  relates  only  to  the  power  of 
the  state  legislature  under  the  state  Con- 
stitution, and  raises  no  Federal  question 
which  will  give  the  Supreme  Court  of  the 
United  States  jurisdiction  to  review  a  judg- 
ment of  the  state  court  sustaining  the  valid- 
ity of  the  statute.  Layton  v.  Missouri,  187 
U.  S.  356,  23  Sup.  Ct.  Rep.  137.        47:  214 

1243.  The  mere  claim  of  a  right  under  the 
Constitution  of  the  United  States  in  the 
objections  filed  to  the  confirmation  of  an 
assessment  for  a  public  improvement,  which 
was  never  afterwards  brought  to  the  atten- 
tion of  the  trial  court  or  the  supreme  court 
of  the  state,  is  not  sufficient  to  sustain  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States  to  the  state  court.  Hulbert 
V.  Chicago,  202  U.  S.  275,  26  Sup.  Ct.  Rep. 
617,  50:  1026 

1244.  An  exception  to  the  denial  of  a  mo- 
tion for  a  new  trial  on  the  ground  that  a 
state  statute  violates  the  5th  Amendment  to 
the  Federal  Constitution  securing  due  proc- 
ess of  law  is  not  the  equivalent  of  a  claim 
of  the  benefit  of  the  due-process-of-law 
clause  of  the  14th  Amendment.  Chapin  v. 
Fye,  179  U.  S.  127,  21  Sup.  Ct.  Rep.  71, 

45:  119 

1245.  The  exception,  on  a  prosecution  for 
selling  intoxicating  liquors  in  violation  of  a 


state  prohibitory  law,  in  which  it  appeared 
that  such  liquors  were  sent  by  defendant  by 
express  C.  0.  D.,  from  another  state  to  the 
purchasers,  that  the  facts  as  established  did 
not  constitute  an  offense  against  the  state 
statute,  and  that  defendant  ought  not  to 
have  been  found  guilty  under  the  facts,  is 
too  general  to  raise  any  question  in  a  state 
court  as  to  the  commerce  clause  of  the 
United  States  Constitution,  or  as  to  any 
right  claimed  under  it.  O'Neil  v.  Vermont, 
144  U.  S.  323,  12  Sup.  Ct.  Rep.  693, 

36:  450 

As  to  evidence. 

1246.  An  objection  to  the  admission  of  a 
judgment  record  in  evidence  on  the  gi'oiind 
that  the  law  under  which  the  proceedin«?s 
were  had  was  unconstitutional  and  void  is 
too  general  to  give  the  Supreme  Court  of 
the  United  States  jurisdiction  of  a  writ  of 
error  to  a  sta,te  court.  Messenger  v.  Mason, 
10  Wall.  607,  19:  1028 

1247.  The  objection  to  the  admission  in 
evidence,  to  show  defendant's  title,  of  a  cer- 
tificate of  a  register  and  receiver  of  the 
Land  Office,  which  appeared  on  its  face  to 
have  been  canceled  and  reinstated  by  the 
Land  Department,  does  not  draw  the  valid- 
ity of  the  authority  of  that  department  in 
question.  Cook  County  v.  Calumet  &  C. 
Canal  &  Dock  Co.  138  U.  S.  635,  11  Sup.  Ct. 
Rep.  435,  34:  1110 

1248.  An  exception  to  the  action  of  a 
state  court  in  overruling  an  objection  to  the 
introduction  of  any  evidence  under  a  peti- 
tion in  a  suit  to  recover  the  penalty  imp<>sed 
by  the  laws  of  the  United  States  upon  na- 
tional banks  for  knowingly  contracting  for 
and  receiving  usurious  interest,  on  the 
ground  that  the  complaint  was  insufficient, 
does  not  indicate  that  the  attention  of  the 
state  court  was  directed  to  the  proposition 
that  by  its  decision  it  might  deny  some  title, 
right,  privilege,  or  immunity  arising  under 
such  laws.  Schuvler  Nat.  Bank  v.  BoUong, 
150  U.  S.  85,  14  Sup.  Ct.  Rep.  24,    37:  1008 

r.  Where  and  When  Federal  Question 
Mtist  he  Raised. 

(1)  Oenerally, 

Appeals  Taken  from  Federal  Court,  see  su- 
pra, 974-977. 
See  also  supra,  1191,  1194;  infra,  2330. 

1249.  The  claim  that  a  living  persou 
whose  estate  had  been  administered  had 
been  deprived  of  his  property  without  due 
process  of  law  was  specially  claimed  in, 
and  was  passed  upon  oy,  the  state  court. 
Scott  V.  McNeal,  154  U.  S.  34,  14  Sup.  Ct. 
Rep.  1108,  38:  896 
Cited  in  Pirn  ▼.  St.  Louts,  165  U.  8.  274,  41 

L.  ed.  715,  17  Sup.  Ct.  Rep.  322. 

1250.  A  claim  for  the  rescission  of  a  con- 
tract for  the  exchange  of  an  invention  for 
a  stock  of  merchandise,  which  is  denied  by 
a  state  court  on  the  ground  that  arllegations 
of  fraud  and  of  the  entire  worthlessness  of 
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the  invention  are  not  established,  and  where 
the  plaintiff  does  not  specially  set  up  and 
claim  at  the  proper  time  and  in  the  proper 
way  any  right  under  the  laws  of  the  United 
States,  or  that  any  such  right  was  denied 
him  by  the  decision  of  the  state  coiirt,  does 
not  present  any  ground  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States  to  a  state  court.  Wade  v.  Lawder, 
165  U.  S.  624,  17  Sup.  Ct.  Rep.  425,^ 

41 :  851 
Cited  In  Harrison   v.   Morton.   171    U.   S.  47, 
43  L.  ed.  66,  18  Sap.  Ct.  Rep.  742. 

Editorial  notes. 

When  Federal  question  is  raised  in  time. 

49:  414 

[When  questions  must  be  raised  and  de- 
cided in  state  court  to  make  case  for  writ 
of  error  from  United  States  Supreme  Court. 
68  L.RA.  33.} 

Necessity  of  presenting  in  trial   court 
generally. 

Raising  in  Highest  Court  of  State,  see 
infra.  III.  d,  9,  f   (2). 

Raising  Federal  Question  After  Deci- 
sion of  Highest  State  Court,  see 
infra,  III.  d,  9,  f  (3). 

Raising  Federal  Question  on  Rehearing 
or  in  Banc  in  State  Court,  see 
infra,  III.  d,  9,  M*). 

1251.  Generally,  in  order  to  entitle  one 
to  the  benefit  of  a  writ  of  error  to  review  a 
judgment  denying  a  right  claimed  under  an 
act  of  Congress,  he  must  plead  the  claim  in 
the  trial  court,  so  that  the  facts  on  which  it 
is  based  may  appear  of  record;  but  this  is 
not  necessary  where  the  effect  would  be  to 
surrender  a  part  of  the  right  secured  by  the 
act,  or  where  the  court  is  without  jurisdic- 
tion to  proceed  further  in  the  case.  Ka- 
Douse  V.  Martin,  15  How.  198.  14:  660 
Citfd  In  Galpln  t.  Critchlow,   112  Mass.  840, 

17  Am.   Rep.    176. 

1252.  The  Federal  right,  title,  privilege, 
or  immunity  must  be  set  up  or  claimed  in 
the  trial  court  whenever,  under  the  state 
practice,  the  highest  state  court,  in  review- 
ing the  judgments  of  the  trial  court,  refuses 
to  consider  questions  not  therein  raised. 
Baldwin  ▼.  Kansas^  129  U.  S.  52,  9  Sup.  Ct. 
Rep.  193,  32:  640 
Spies  ¥».  Xllinois,  123  U.  S.  143,  8  Sup.  Ct. 

Rep.  21,  31:80 

Brooks  y.  Missouri,  124  U.  S.  394,  8  Sup. 

a.  Rep.  443,  31 :  454 

Morrison  v.  Watson,  154  U.  S.  Ill,  14  Sup. 

a.  Rep.  995,  38:  927 

Erie  R.  Co.  V.  Purdy,  185  U.   S.   148,   22 

Sup.  Ct.  Rep.  605,  46:  847 

1253.  It  is  not  material  that  the  claim 
of  Federal  right  was  first  asserted  in  a 
notion  to  set  aside  the  verdict  and  grant 
a  new  trial,  where  the  case  was  one  in 
which  no  provision  was  made  for  filing  an 
answer,  and  the  claim  was  again  asserted  in 
the  assignment  of  errors  filed  in  the  high- 
^t  state  court.  Chicago,  B.  &  Q.  R.  Co. 
v.  Chicago,  166  U.  S.  226,  17  Sup.  Ct.  Rep. 
581,  41 :  979 


1254.  Where  the  Federal  right  was  spe- 
cially set  up,  and  was  denied  by  the  highest 
state  court,  it  was  not  regarded  important 
that  it  was  not  so  set  up  or  claimed  in  the 
declaration  as  to  be  decided  in  passing  on  a 
demurrer,  and  was  first  presented  by  a  mo- 
tioh  to  set  aside  the  judgment  on  the  de- 
murrer, and  its  denial  assigned  as  error  on 
appeal  to  the  highest  court  of  the  state. 
Meyer  v.  Richmond,  172  U.  S.  82,  19  Sup. 
a.  Rep.  106,  43:  374 

1255.  A  judgment  of  a  state  court  up- 
holding a  state  statute  which  is  claimed  to 
violate  the  Federal  Constitution  is  not  re- 
viewable in  the  Supreme  Court  of  tlie 
United  States,  where  the  state  court  de- 
clined to  pass  on  the  Federal  question  be- 
cause it  was  not  raised  in  the  trial  court 
as  required  by  the  state  practice.  Layton 
V.  Missouri,  187  U.  S.  356,  23  Sup.  Ct.  Rep. 
137,  47:  214 
Cited  In   Mutual  L*.   Ins.   Co.  t.  McGrew,    183 

U.  8.  308,  47  L.  ed.  484,  63  L.R.A.  44.  23 
Sup.  Ct.  Rep.  375— New  York,  N.  H.  &  H.  R. 
Co.  V.  Plymouth.  193  U.  S.  668,  48  L.  ed. 
839,  24  Sup.  Ct.  Rep.  854 — St.  I^uis  Expand- 
ed Metal  Flreprooflng  Co.  v.  Standard  Fire- 
prooflng  Co.  195  U.  S.  627.  49  L.  ed.  351, 
25  Sup.  Ct.  Rep.  792 — Cbicajro,  I.  &  L.  R. 
Co.  T.  McGuire,  196  U.  S.  132,  49  L.  ed. 
417.  25  Sup.  Ct.  Rep.  200 — Cox  v.  Texas.  202 
U.  S.  450,  50  L.  ed.  1101,  26  Sup.  Ct.  Rep. 
671. 

1256.  The  objection  that  the  trustee  in 
bankruptcy  had  no  right  to  attack  the  va- 
lidity of  a  chattel  mortgage  given  by  the 
bankrupt,  because  it  did  not  appear  that  he 
represented  any  but  simple  contract  credit- 
ors, is  too  late  to  be  available  on  a  writ 
of  error  from  the  Federal  Supreme  Court  to 
a  state  court,  when  the  point  was  not  made 
in  the  trial  court.  Frank  v.  Vollkommer, 
205  U.  S.  521,  27  Sup.  Ct.  Rep.  596. 

51:911 

Xecessity  of  presenting  in  state  court 
generally. 

What   Record   Must   Show   as    to,   see 

infra.  III.  d,  9.  k. 
See  also  infra,  2058. 

1257.  To  give  this  court  jurisdiction  to 
review  the  decision  of  a  state  court,  any 
title,  right,  privilege,  or  immunity  claimed 
under  the  Constitution  or  United  States 
statutes  must  have  been  specially  set  up  in 
the  proper  court  below.  Re  Spies  (Spies  v. 
Illinois)   123  U.  S.  131,  8  Sup.  Ct.  Rep.  22. 

31:80 
Cited  in  Brooks  v.  Missouri,  124  U.  S.  304.  31 
L.  ed.  457,  8  Sup.  Ct.  Rep.  443 — French  v. 
Hopkins,  124  U.  S.  524,  31  L.  ed.  5»7.  8 
Sup.  Ct.  Rep.  589 — Chappell  v.  Bradsbaw, 
128  U.  S.  134,  32  L.  ed.  370.  9  Sup.  Ct.  Rep. 
40 — Baldwin  v.  Kansas,  129  U.  S.  57,  32  L. 
ed.  642,  9  Sup.  Ct.  Rep.  193 — Manning  v. 
French,  133  U.  S.  191,  33  L.  ed.  585,  10 
Sup.  Ct.  Rep.  258 — Northern  P.  R.  Co.  v. 
Austin.  135  U.  S.  318,  34  L.  ed.  210.  10 
Sup.  Ct.  Rep.  758 — Leeper  v.  Texas,  1.39  U. 
S.  487,  35  L.  ed.  227,  11  Sup.  Ct.  Rep.  570— 
Brown  v.  Massachusetts,  144  U.  S.  579.  36 
L.  ed.  .5r.0,  12  Sup.  Ct.  Rep.  737 — McNuIty 
T.  Calfforala,  149  U.  S.  648,  37  L. 
ed.     884,     13     Sup.     Ct.    Rep.     959 — Schuy- 
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ler  Nat.  Bank  ▼.  Bollong,  150  U.  8. 
88,  37  I*,  ed.  1009,  14  Sup.  Ct.  Rep. 
24— Miller  v.  Texas,  153  U.  S.  538,  38  L.  od. 
813,  14  Sup.  Ct.  Rep.  874 — Morrison  v.  Wat- 
son, 154  V.  S.  115.  38  L.  ed.  920.  14  Sup. 
Ct.  Rep.  095 — Winona  &  St.  P.  Land  Co.  v. 
Minnesota,  159  U.  S.  540,  40  L.  ed.  253,  16 
Sup.  Ct.  Reo.  88 — Craemer  v.  Washington, 
164  U.  S.  704,  41  L.  ed.  1183.  17  Sup.  Ct. 
Rep.  993 — Columbia  Water  Power  Co.  v. 
Columbia  Electric  Street  R.  Light  &  P.  Co. 
172  V.  S.  488.  43  L.  ed.  526.  19  Sup.  Ct. 
Rep.  247 — Eastern  BIdg.  &  L.  Asso.  y.  Well- 
ing, 181  U.  S.  49,  45  L.  ed.  741,  21  Sup. 
Ct.  Rep.  531 — Erie  R.  Co.  v.  Purdy,  185 
IT.  S.  154,  46  L.  ed.  850.  22  Sup.  Ct.  Rep. 
005 — State  t.  Schuman,  36  Or.  28.  47  L.R.A. 
156,  78  Am.  St.  Rep.  754,  58  Pac.  661. 

1258.  A  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  state  court 
will  be  dismissed  for  want  of  jurisdiction, 
where  no  claim  of  Federal  right  was 
specially  set  up  or  called  to  the  attention 
of  the  state  court  in  any  way.  Onondaga 
Nation  v.  Thacher,  189  U.  S.  306,  23  Sup. 
Ct.  Rep.  636,  47:  826 

1259.  A  claim  of  title  under  an  act  of 
Congress  is  not  sufficiently  asserted  so  as 
to  present  a  question  which  will  give  the 
Supreme  Court  of  the  United  States  a  right 
to  review  the  judgment  of  a  state  court  on 
writ  of  error,  where  the  record  does  not 
show  that  any  such  claim  was  made  in  the 
trial  court,  or,  upon  appeal,  in  the  supreme 
court  of  the  state.  Sweringen  v.  St.  Louis, 
185  U.  S.  38,  22  Sup.  a.  Rep.  569,  46:  795 
Cited  In  Mutual   L.   Ins.    Co.   v.   McGrew,   188 

U.  S.  309.  47  L.  ed.  485,  63  L.R.A.  45,  23 
Sup.  Ct.  Rep.  375. 

1260.  A  writ  of  error  to  a  state  court 
will  be  dismissed  if  there  is  nothing  to 
support  it  except  a  contention  of  a  Federal 
right  for  which  there  is  no  color,  especially 
when  such  contention  was  not  made  in  the 
state  courts.  Lvnde  v.  Lynde,  181  U.  S. 
183,  21  Sup.  Ct.^Rep.  555,  45:  810 
Cited  IB  Jones  v.  Vane,  200  U.  S.  614,  50  L. 

ed.  621,  26  Sup.  Ct.  Rep.  755. 

1261.  To  give  this  court  jurisdiction  to 
revise  the  judgment  of  the  state  court,  it 
must  appear  that  the  point  on  which  plain- 
tiff relies  was  made  in  the  state  court  and 
decided  against  him,  and  that  the  section 
of  the  Constitution  of  the  United  States 
relied  on  was  brought  to  the  notice  of  the 
state  court,  and  the  right  which  he  now 
claims  here  claimed  under  it.  Maxwell  v. 
Newbold,  18  How.  511,  15:  506 
Taylor  v.  Morton,  2  Black,  481,  17:  277 
Susquehanna    Boom    Co.    v.    West    Branch 

Boom  Co.  110  U.  S.  67,  3  Sup.  Ct.  Reo. 

408,  28:  69 

Caperton  v.  Bowyer,  14  Wall.  216,  20:  882 
Cockroft  v.  Vose,  14  Wall.  5,  20:  875 

Messenger  v.  Mason,  10  Wall.  507, 

19:  1028 
Farney  v.  Towle,  1  Black,  350,  17:  216 
Hovt    V.    Thompson    (Hovt    v.    Shelden)    1 

Black,  518,  17:  65 

Santa   Cruz   Countv  v.   Santa  Cruz  R.   Co. 

Ill  U.  S.  361,  4   Sup.  Ct.  Rep.   474. 

28:456 


The  Victory  v.  Boylan  (The  Victory)  6 
Wall.  382,  18:848 

Cited  In  Iloyt  v.  Sheldon  (Hoyt  v.  Thompson) 
1  Black,  521,  17  L.  ed.  67 — New  Orleans,  O. 
k  G.  W.  R.  Co.  V.  Morgan,  10  Wall.  261» 
19  L.  ed.  892 — Messenger  v.  Mason,  10  Wall. 
509,  19  L.  ed.  1029— Edwards  v.  Elliott,  21 
Wall,  549,  22  L.  ed.  490--O'Nell  v.  Ver- 
mont, 144  U.  S.  334,  36  L.  ed.  457,  12  Sup. 
Ct.  Rep.  693— Sayward  v.  Denny,  158  U.  8. 
184,  39  L.  ed.  942.  15  Sup.  Ct.  Rep.  777 — 
F.  G.  Oxley  Stave  Co.  t.  Butler  County,  16« 
U.  S.  655,  41  L.  ed.  1152.  17  Sup.  Ct.  Rep, 
709 — Columbia  Water  Power  Co.  v.  Columbia 
Electric  Street  R.  Light  &  P.  Co.  172  U. 
S.  488,  43  L.  ed.  526,  19  Sup.  Ct.  Rep.  247 — 
Giles  V.  Teasley,  193  U.  S.  160.  48  L.  ed.  659, 
24  Sup.  Ct.  Rep.  359 — Harding  v.  Illinois,  100 
U.  S.  88,  49  L.  ed.  397,  25  Sup.  Ct.  Rep. 
176— Saginaw  Gaslight  Co.  v.  Saginaw,  28 
Fed.  532 — Ash  v.  Independence.  145  Mo.  126, 
46  S.  W.  740— Allen  v.  Portland,  35  Or. 
459,  58  Pac.  509 — State  v.  Schuman,  86  Or. 
24,  47  L.R.A.  153,  78  Am.  St.  Rep.  754, 
58  Pac.  mi, 

1262.  The  Supreme  Court  of  the  United 
States  can  exercise  appellate  jurisdiction 
over  the  supreme  court  of  a  state  in  only 
a  few  special  cases;  and  the  ground  of 
jurisdiction  must  be  stated  with  precision, 
and  it  must  appear  of  record  that  the  rifirlit 
claimed  was  presented  to  the  state  court, 
and  that  the  decision  was  against  such 
right.  Poydras  De  La  Lande  v.  Louisiana, 
18  How.  192,  15:  350 

1263.  It  is  essential  that  at  some  point 
in  the  procedure  before  the  state  courts 
the  Federal  question  relied  upon  to  confer 
jurisdiction  be  presented  for  decision.  Mur- 
dock  V.  Memphis,  20  Wall.  590,  22:  429 
Church  V.  Kelsey,  121  U.  S.  282,  7  Sup.  Ct. 

Rep.  897,  30:  960 

1264.  Where  it  does  not  appear  from  the 
record  that  a  Federal  question  was  actually- 
presented  or  in  any  way  relied  on  before 
final  judgment  below,  this  court  is  without 
jurisdiction.  Simmerman  v.  Nebraska,  11 S 
U.  S.  54,  6  Sup.  Ct.  Rep.  333,  29:  53S 
Cited  In  Chappell  Chemical  &  Fertilizer  Co.  v. 

Sulphur  Mines  Co.  172  U.  S.  471,  43  L.  ed. 
519,  19  Sup.  Ct.  Rep.  265. 

1265.  To  present  the  question  whether 
a  state  law  was  given  extraterritorial  op- 
eration on  waters  beyond  the  jurisdiction 
of  the  state,  it  must  appear  by  the  record 
that  it  was  specifically  raised  in  the  court 
below.  It  is  not  enough  that  it  might 
have  been  made.  Smith  v.  Maryland,  IS 
How.  71,  15:  26» 

1266.  It  is  necessary  to  the  Jurisdiction 
of  the  Supreme  Court  under  U.  S.  Rev. 
Stat.  §  709,  U.  S.  Comp.  Stat.  1901,  p.  575,. 
that  the  title,  right,  privilege,  or  immunity 
relied  on  be  specially  set  up  or  claimed  ii> 
the  state  court  at  the  proper  time  and  in 
the  proper  way.  The  decision  must  be 
against  the  title,  right,  privilege,  or  im- 
niunitv  so  set  up  or  claimed.  Schuvler 
Xat.  Bank  v.  Bollong.  150  U.  S.  85,'  14 
Sup.  Ct.  Rep.  24.  37:  1008 
Cited   In    California    Powder   Works   v.    DavU^ 

151    U.    S.   393,   38   L.   ed.   207.    14   Sup.    Ct. 
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Rep.  350 — Morrison  ▼.  Watson,  X54  U.  S. 
115,  38  L.  ed.  929,  14  Sup.  Ct.  Rep.  995 — 
Winona  k  St.  P.  Land  Co.  y.  Minnesota, 
159  U.  S.  541,  40  L.  ed.  253,  16  Sup.  Ct. 
Rep.  88. 

1267.  A  Federal  question  in  respect  to 
admission  of  evidence  cannot  be  passed  up- 
on by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  a  state  court, 
when  the  question  as  to  the  evidence  was 
not  dealt  with  by  the  state  court  as  a 
Federal  question.  Mallett  v.  North  Caro- 
lina, 181  U.  S.  589,  21  Sup.  Ct.  Rep.  730, 

45:  1015 
Cited  in  Jacobi  v.  Alabama.  187  U.  S.  136,  47 
L  ed.  108,  23  Sap.  Ct.  Rep.  48. 

1268.  Where,  in  a  writ  of  error  to  a 
judgment  of  the  supreme  court  of  the  state, 
rendered  on  a  verdict  for  the  recovery  of  a 
mining  claim,  it  does  not  appear  that  in 
the  state  court  the  fact  that  the  claim  of 
plaintiffs  followed  in  its  length  the  general 
coarse  of  the  vein,  or  that  the  side  lines 
vere  parallel  with,  and  the  end  lines  at 
right  angles  to,  the  vein,  was  drawn  in 
question,  it  is  too  late  to  do  so,  in  the  Su- 
preme Court  of  the  United  States,  as  the 
basis  of  jurisdiction.  Quimby  v.  Boyd,  128 
U.  S.  488,  9  Sup.  Ct.  Rep.  147,       32:. 502 

On  motion  In  arrest. 

See  also   infra,  1272. 

1269.  The  claim  of  a  Federal  right  first 
made  in  a  motion  in  arrest  of  judgment  is 
not  in  time  where  the  highest  state  court 
rests  its  affirmance  of  the  order  overruling 
the  motion  upon  the  ground  that  only  er- 
rors apparent  upon  the  face  of  the  record 
fan  be  availed  of  to  sustain  a  motion  in 
arrest  of  judgment.  Brown  v.  Massachu- 
setts, 144  U.  S.  673,  12  Sup.  Ct.  Rep.  757, 

36:546 

On  motion  to  qaash  fieri  facias. 

1270.  An  attempt  to  raise,  for  the  first 
•  ime,  a  Federal  question  on  a  motion  in  an 
inierior  state  court  to  quash  a  fieri  facias 
i-v^ued  in  pursuance  of  a  decree  of  the  high- 
^t  court  of  the  state  stands  upon  no  better 
footing  than  if  attempted  on  a  petition  for 
rehearing.  Loeber  v.  Schroeder,  149  U.  S. 
5S0,  13  Sup.  Ct.  Rep.  934,  37:  856 

(2)  In  Highest  Court  of  State. 

See  also  supra,  1184. 

1271.  A  question  raised  in  the  supremo 
cotirt  of  a  state,  and  there  decided,  not  on 
the  ground  that  it  was  not  raised  in  the 
lower  court,  but  on  its  merits,  is  not  raised 
too  late  for  the  purpose  of  review  on  writ 
of  error  from  the  Supreme  Court  of  the 
United  States.  Sully  v.  American  Nat. 
Bank,  178  U.  S.  289,  20  Sup.  Ct.  Rep.  935. 

44:  1072 
Cited  In  Rothschild  v.  Knight,  184  U.  S.  339, 
46  Lw  ed.  570,  22  Sup.  Ct.  Rep.  301. 

1272.  Where,  at  the  trial  before  a  jury, 
no  objection  was  made  to  the  form  of  the  ' 
oath,  or  on  making  the  motion  for  a  new  ' 


trial,  or  on  the  motion  for  arrest  of  judg>. 
ment;  and  such  objection  was  first  suggest- 
ed in  the  state  supreme  court,  and  that, 
court  refused  to  consider  the  objection  oa 
the  ground  that  it  was  not  taken  at  the 
trial, — the  Supreme  Court  of  the  Unitedi 
States  cannot  consider  it,  because  the  right 
was  not  set  up  or  claimed  in  the  proper- 
court  below.  Baldwin  v.  Kansas,  129  U. 
S.  52,  9  Sup.  Ct.  Rep.  193,  32:  640i 

Cited  in  Re  Converse,  137  U.  S.  632,  34  L.  ed. 

799,  11  Sup.  Ct.  Rep.  191 — Leeper  v.  Texas, 

130   U.    S.   467,   35   L.   ed.   227,    11    Snp.    Ct. 

Rep.    577 — Stanly    County    v.    Coler,    37    C. 

C.  A.  490,  06  Fed.  290 — Carleton  v.   Rugg.. 

149  Mass.  562,  5  L.R.A.  198,  14  Am.  St.  Rep. 

446,  22  N.  E.  55 — State  ex  rel.  Caldwell  v. 

Wilson,    121   N.   C.   458.  28   S.   E.   554. 

1273.  A    Federal    question   is    sufficiently 
raised  in  a  state  court  for  the  purpose  of' 
review  by  the  Supreme  Court  of  the  United 
States,  although  it  was  not  raised  in  the- 
court  to  which  the  writ  of  error  was  di- 
rected,   and    which    entered    the    judgment 
after  the  case  had  been  passed  upon  by  the 
supreme  court  of  the  state,  if  the  Federal 
question  was  raised  in  the  Supreme  Court. 
Rothschild  v.  Knight,  184  U.  S.  334,  22  Sup. 
Ct.  Rep.  391,  46:  573. 
Oited   in   National   Mut.   Bldg.  &   L.   Asso.    v. 

Brahan,   193   U.   S.   646,   48  L.  ed.   828,   24. 
Sup.  Ct.  Rep.  532. 

1274.  Where  a  judgment  of  the  highest, 
court  of  a  state  necessarily  involves  the  de- 
cision of  the  question  whether  a  state  stat- 
ute provides  for  due  process  of  law,  the  Su- 
preme Court  of  the  United  States  has  juris- 
diction, although  the  question  was  not  no- 
ticed in  the  opinion,  and  was  presented  for 
the  first  time  in  the  state  appellate  court. 
Arrowsmith  v.  Harmoning,  118  U.  S.  194, 
6  Sup.  Ct.  Rep.  1023,  30:  243. 

1275.  The  final  judgment  of  the  highest 
court  of  a  state  is  not  reviewable  in  the 
Supreme  Court  of  the  United  States  as  a 
decision  in  favor  of  the  validity  of  a  state 
statute  challenged  as  repugnant  to  the 
Federal  Constitution  or  as  a  denial  of  a 
right  or  immunity  under  such  Constitution,, 
where  such  question  is  not  raised  or  special- 
ly set  up  in  the  trial  court,  and  the  appel- 
late court  does  nothing  more  than  decline- 
to  pass  upon  the  Federal  question  because 
it  is  not  raised  in  the  trial  court  as  re- 
quired by  the  state  practice.  Erie  R.  Co. 
V.  Purdy,  185  U.  S.  148,  22  Sup.  Ct.  IJep. 
605,  46:  847 
Cited   In   Lay  ton    v.    Missouri,    187   U.    S.    361, 

47  L.  ed.  216.  23  Sup.  Ct.  Rep.  137 — Carna- 
han  V.  Connolly,  187  U.  S.  636,  47  L.  ed. 
343,  23  Sup.  Ct.  Rep.  843 — Mutual  L.  Ins. 
Co.  V.  McGrew,  188  U.  S.  308,  47  L.  ed.  484, 
63  L.R.A.  44,  23  Sup.  Ct.  Rep.  375 — People 
V.  Blnns,  189  U.  S.  506.  47  L.  ed.  921,  23 
Sup.  Ct.  Rep.  851 — Huphes  v.  Kepley,  191 
U.  S.  557,  48  L.  ed.  301,  24  Sup.  Ct.  Rep. 
842 — Robinson  v.  Wlngate,  198  U.  S.  580, 
49  L.  ed.  1171,  25  Sup.  Ct.  Rep.  801 — 
Hulbert  v.  Chicago,  202  V.  S.  281,  50  L.  ed. 
1028,  26  Sup.  Ct.  Rep.  617 — Cox  v.  Toxas. 
202  U.  S.  452,  50  L.  ed.  1102,  26  Snp.  Ct. 
Rep.  671 — Stuart  v.  Hauser,  203  U.  S.  585, 
51    L.    ed.    328,   27    Sup.    Ct.    Rep.    783— Os-. 
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borne  v.  Clark,  204  U.  S.  569,  51  L.  ed.  027, 
27  Sup.  Ct.  Rep.  319 — Paul  v.  Delaware, 
L.  &  W,  R.  Co.  175  N.  Y.  478,  67  N.  E. 
1087. 

1276.  A  title  is  not  claimed  under  an  act  of 
Congress  so  as  to  give  the  Supreme  Court 
of  the  United  States  jurisdiction  to  re- 
view the  judgment  of  a  state  court  deny- 
ing the  validity  of  such  title,  where  the 
claim  is  made  only  in  the  argument  of 
counsel,  and  not  in  the  pleadings.  Yesler 
V.  Harbor  Line  Comrs.  (Yesler  v.  Washing- 
ton Harbor  Line)  146  U.  S.  646,  13  Sup.  Ct. 
Rep.  190,  36:  1119 
Cited  In  Shlvely  v.   Bowlby,  152  U.  S.   10,  38 

L.  ed.  336,  14  Sup.  Ct.  Rep.  548 — Marcbant 
V.  Pennsylvania  R.  Co.  153  U.  S.  388,  38 
L.  ed.  755,  14  Sup.  Ct.  Rep.  894. 

1277.  The  suggestion  of  a  violation  of  a 
Federal  right,  first  made  in  a  petition  for 
the  review,  in  the  highest  state  court,  of 
the  judgment  of  an  intermediate  appellate 
court,  is  too  late  to  serve  as  a  basis  for  the 
exercise  of  the  appellate  jurisdiction  of  the 
Supreme  Court  of  the  United  States,  where 
it  does  not  affirmatively  appear  that  the 
state  court  passed  upon  the  Federal  ques- 
tion, and  the  denial  of  the  petition  may 
well  have  been  upon  the  ground  that 
the  question,  not  having  been  suggested 
in  the  court  below,  could  not  be  made  avail- 
able on  appeal.  Chicago,  I.  &  L.  R.  Co. 
V.  McGuire,  196  U.  S.  128,  25  Sup.  Ct.  Rep. 
200,  49:  413 
Cited  in  Skaneateles  Paper  Co.  v.  Syracuse,  201 

U.  S.  642,  50  L.  ed.  901.  26  Sup.  Ct.  Rep. 
763 — Cox  V.  Texas,  202  U.  S.  451,  50  L.  ed. 
1101.  26  Sup.  Ct.  Rep.  671 — Swing  v.  West- 
ern Lumber  Co.  205  U.  S.  279,  51  L.  ed.  801, 
27  Sup.  Ct.  Rep.  497. 

In  assignment  of  error. 

See  also  supra,  1233-1239,  1253,  1254; 
infra,  1344,  1420. 

1278.  A  claim  that  the  admission  in  evi- 
dence of  the  previous  testimony  of  an  ab- 
sent witness  was  in  violation  of  the  14th 
Amendment  to  the  Federal  Constitution 
was  not  specially  set  up  at  the  proper  time 
and  in  the  proper  way  to  confer  jurisdic- 
tion on  the  Supreme  Court  of  the  United 
States  to  review  the  judgment  of  the  high- 
est court  of  a  state  by  an  assignment  of 
error  in  that  court,  which  was  not  con- 
sidered by  it  presumably  because  no  such 
question  had  been  raised  in  the  trial  court. 
Jacobi  V.  Alabama,  187  U.  S.  133,  23  Sup. 
Ct.  Rep.  48.  47:  106 
Cited   in    Lay  ton    v.    Missouri,    187    U.    S.    358, 

47  L.  ed.  215,  23  Sup.  Ct.  Rep.  137 — Mutual 
L.  Ins.  Co.  V.  McGrew,  188  U.  S.  308,  47  L. 
ed.  484,  63  L.R.A.  44,  23  Sup.  Ct.  Rep.  373— 
Chicago,  I.  &  L.  R.  Co.  v.  MoGulre,  196  U. 
S.  132,  49  L.  ed.  417.  25  Sup.  Ct.  Rep. 
200 — Cox  V.  Texas,  202  U.  S.  452,  50  L. 
ed.   1102,  26  Sup.  Ct.   Rep.  671. 

1279.  A  Federal  question  was  not  set  up 
too  late  to  confer  jurisdiction  on  the  Su- 
preme Court  of  the  United  States  of  a 
writ  of  error  to  a  state  court,  where  it  was 
raised  by  the  assiijnments  of  error  in  the 
state  supreme  court,  and  was  considered 
and  decided  by  a  commission  appointed  to 


aid  that  court  in  the  discharge  of  its  du- 
ties, and  the  judgment  of  such  commission 
was,  for  the  reasons  stated  in  its  report, 
affirmed  by  the  state  supreme  court.  Farm- 
ers' &  M.  Ins.  Co.  V.  Dobney,  189  U.  S.  301, 
23  Sup.  Ct.  Rep.  565,  47:  821 

Cited  In  Cincinnati,  P.  B.  S.  A  P.  Packet   Co. 

V.    Bay,    200    U.    S.    182,   50   L.   ed.    432.    26 

Sup.  Ct.  Rep.  208. 

(3)  After    Decision    of    Highest    State 

Cout't, 

Necessity  of  Presenting,  in  State  Court  Gen- 
erally, see  supra,  1257-1268. 

1280.  The  Federal  question  must  be  raised 
before  final  decision  in  the  highest  state 
court  of  the  state.  Winona  &  St.  P.  Land 
Co.  V.  Minnesota,  159  U.  S.  540,  16  Sup.  Ct. 
Rep.  88,  40:  252 
Simmerman  v.  Nebraska,  116  U.  S.   54.    6 

Sup.  Ct.  Rep.  333,  29:  535 

1281.  A  Federal  question  cannot  be  raised 
for  the  first  time  after  final  decision  in  the 
highest  court  of  the  state,  for  the  purpose 
of  supporting  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States.  Bobb  v. 
Jamison,  155  U.  S.  416,  15  Sup.  Ct.  Rep. 
357,  39:  206 
Winona  &  St.  P.  Land  Co.  v.  Minnesota,  159 

U.  S.  540,  16  Sup.  Ct.  Rep.  88,         40:  252 
Scudder  v.  Cole    (Scudder  v.  Comptroller) 
175   U.  S.  32,  20  Sup.  Ct.  Rep.   26, 

44:  62 

Cited  In  Rarkins  y.  Ashevllle.  180  U.  S.  635. 
45  L.  ed.  709,  21  Sup.  Ct.  Rep.  922 — ICaat- 
ern  Bldg.  &  L.  Asso.  v.  Welling,  181  U.  S. 
48,  45  L.  ed.  741,  21  Sup.  Ct.  Rep.  531  — 
Skaneateles  Paper  Co.  v.  Syracuse.  201  U. 
S.  642,  50  L.  ed.  901.  26  Sup.  Ct.  Rep.    763. 

1282.  A  Federal  question  not  specially  set 
up  or  claimed  in  a  state  court  cannot  be 
considered  on  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  the 
state  court,  merely  because  another  Federal 
question,  not  connected  with  it,  was  raised 
in  the  state  court.  Keokuk  &  H.  Bridc^e 
Co.  V.  Illinois,  175  U.  S.  626,  20  Sui>.  ct. 
Rep.  205,  44:  299 
Cited  In  Cox  v.  Texas,  202  U.  S.  452,  50  L..  ed. 

1101,  26  Sup.  Ct.  Rep.  671. 

1283.  A  writ  of  error  to  a  state  court  xvill 
be  diamissed  when  no  Federal  right  was  spe- 
cially set  up  or  claimed  until  after  the  jud^r- 
ment  in  the  highest  court  of  the  state,  when 
the  petition  for  the  writ  was  filed.  Cali- 
fornia Nat.  Bank  v.  Thomas,  171  U.  S.  441, 
19  Sup.  Ct.  Rep.  4,  4S:  231 

1284.  Where  title,  right,  privilege,  or  im- 
munity under  the  Constitution,  or  a  treaty 
or  statute  of  the  United  States,  was  no't 
claimed  in  any  form  before  judgment  in  the 
hinfhest  court  of  the  state  it  cannot  be  as- 
serted in  the  Supreme  Court  of  the  United 
States.  Morrison  v.  Watson,  154  U.  8.  Ill 
14  Sup.  Ct.  Rep.  995,  38:  927 
Cited  in  Snywnrd  v.  Denny,  158  U.  S.   183.    39 

L.   ed.   042.    15   Sup.   Ct.    Rep.    777— Winona 
&   St.   P.   Land  Co.   v.  Minnesota,    ir»9    IJ.    g 
541,   40   L.   ed.    253,    10   Sup.   Ct.    Rep.    88— 
F.  O.  Oxiey  Stave  Co.  v.  Butler  County,    lae 
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U.  3.  <KS8»  41  L.  ed.  1153,  17  Sup.  Ct.  Rep. 
709 — Charleston  &  8.  S.  Bridge  Co.  y.  West 
Virginia,  168  U.  S.  704,  42  L.  ed.  1212, 
18  Sup.  Ct.  Rep.  941 — Erie  R.  Co.  v.  Pur- 
dy,  185  U.  S.  154,  46  L.  ed.  851,  22  Sup. 
Ct.  Rep.  605. 

1285.  The  revisory  power  of  the  Supreme 
Court  does  not  extend  to  rights  denied  by 
the  final  judgment  of  the  liighest  court  of  a 
state,  unless  the  party  claiming  such  rights 
plainly  and  distinctly  indicated,  before  the 
state  court  disposed  of  the  case,  that  they 
were  claimed  under  the  Constitution, 
treaties  or  statutes  of  the  United  States. 
Green  Bay  &  M.  Canal  Co.  v.  Patten  Paper 
Co.  172  U.  S.  58,  19  Sup.  Ct.  Rep.  97, 

43:  364 
ated  in  Citizens*  Sav.  Bank  y.  Owensboro,  173 
U.  8.  644.  43  L.  ed.  843,  19  Sap.  Ct.  Rep. 
130— Capital  City  Dairy  Co.  v.  Ohio,  183 
U.  S.  248,  46  L.  ed.  176,  22  Sup.  Ct.  Rep. 
120 — Swerinffen  v.  St.  Louis,  185  U.  S.  40, 
46  L.  ed.  709,  22  Sup.  Ct.  Rep.  569. 

1286.  Where  no  title,  right,  privilege,  or 
immunity  of  a  Federal  nature  was  set  up 
and  claimed,  nor  the  validity  of  any  Federal 
statute  denied  in  the  state  court,  nor  the 
validity  of  any  state  statute  challenged, 
prior  to  the  judgment  of  affirmance  in  the 
highest  court  of  the  state,  on  the  ground  of 
its  repugnance  to  paramount  Federal  law, 
the  Supreme  Court  is  not  justified  in  taking 
junsdiction.  Heals  v.  Cone,  188  U.  S.  184, 
23  Sup.  Ct.  Rep.  275,  47:  435 
Cited  in  PenDsylvania   R.   Co.  ▼.   Hugbes,    191 

r.  S.  485,  48  L.  ed.  271,  24  Sup.  Ct.  Rep. 
132— Mineral  Farm  Mln.  Co.  v.  Barrick,  33 
Colo.  415,  80  Pac.  1055— Mathew  ▼.  Wabash 
R.  Co.  115  Mo.  App.  479,  81   S.  W.  646. 

1287.  The  action  of  the  trial  court  in  re- 
fusing a  removal  to  a  Federal  court  is  not 
ground  for  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States,  where 
such  action  could  not  be  considered  by  the 
highest  state  court  on  an  appeal  from  the 
judgment  of  the  lower  court  because  the 
appeal  was  from  the  judgment  alone,  and 
the  petition  for  removal  was  filed  subsequent 
to  the  entry  of  the  judgment.  Fashnacht 
T.  Fhink,  23  Wall.  416,  23:  81 

On  second  trial  or  appeal. 

See  also  infra,  1624. 

t288.  A  Federal  question  raised  after  the 
ease  has  been  decided  on  the  merits  by  the 
highest  court  of  a  state  and  remanded  to  a 
lower  court  merely  for  an  accounting  is 
raised  too  late,  for  the  purpose  of  a  writ 
of  error  to  the  Supreme  Court  of  the  United 
States,  where  such  question  does  not  arise 
on  the  accounting  itself,  but  by  a  motion 
for  leave  to  amend  the  answer  to  set  up  a 
defense  which  might  have  been  originally 
made.  Union  Mut.  L.  Ins.  Co.  v.  Kirchoff. 
169  U.  S-  103,   18   Sup.  Ct.   Rep.   260, 

42:  677 

1289.  A  Federal  question  is  not  set  up  in 
a  state  court  soon  enough  to  sustain  a  writ 
of  error  from  the  Supreme  Court  of  the 
United  States,  where  it  is  first  presented  by 
new  pleas  filed  after  the  case  was  decided 


by  the  supreme  court  of  the  state  and  re- 
manded to  the  lower  court  for  a  new  trial, 
and  the  supreme  court  on  a  second  appeal 
refused  to  reopen  the  questions  involved  on 
the  first  hearing  to  let  in  the  Federal  de- 
fense presented  by  the  new  pleas.  Yazoo 
&  M.  Valley  R.  Col  v.  Adams,  180  U.  S.  1,  21 
Sup.  Ct.  Rep.  240,  45:  395 

Cited  in  New  Orleans  v.  Warner,  180  U.  S. 
203,  45  L.  ed.  406,  21  Sup.  Ct.  Rep.  353— 
Hale  V.  Lewis,  181  U.  S.  479,  45  L.  ed.  962, 
21  Sup.  Ct.  Rep.  677. 

1290.  The  highest  court  of  a  state  may 
decline  to  reopen,  on  a  second  .ppeal,  a  ques- 
tion of  the  validity  of  the  service  of  sum- 
mons, which  it  had  upheld  on  the  first  ap- 
peal, without  thereby  making  a  case  for  a 
writ  of  error  from  the  Supreme  Court  of 
the  United  States,  where  the  claim  that  such 
service  was  invalid  under  the  Federal  Con- 
stitution was  first  set  up  on  the  second 
hearing  in  the  trial  court.  Western  Elec- 
trical Supply  Co.  V.  Abbeville  Electric  Light 
&  P.  Co.  197  U.  S.  299,  25  Sup.  Ct.  Kep. 
481,  49:  765 

1291.  A  declaration  by  the  supreme  court 
of  the  state  on  a  second  appeal,  that  the 
rights  grow  out  of  an  alleged  contract,  and 
not  merely  by  reason  of  anything  done  in 
a  Federal  court,  does  not  amount  to  a  dis- 
position, on  a  second  appeal,  of  a  claim  of  a 
Federal  right  based  on  the  action  of  the 
Federal  court,  which  might  have  been,  but 
was  not,  raised  on  the  first  appeal.  Union 
Mut.  L.  Ins.-  Co.  V.  Kirchoff,  169  U.  S.  103, 
18  Sup.  Ct.  Rep.  260,  42:  677 
Cited  In  Yazoo  ft  M.  Valley  R.  Co.  v.  Adams, 

180  U.  S.  7,  45  L.  ed.  401,  21  Sup.  Ct.  Rep. 
240— Hale  v.  Lewis,  181  U.  S.  479,  45  L.  ed. 
962,  21  Sup.  Ct.  Rep.  677. 


(4)  On  Rehearing f  or  in  Banc,  in  State 
Court;  On  Motion  after  Rehearing. 

See  also  infra,  2338. 

■ 

1292.  Reasons  assigned  in  a  state  court 
for  a  rehearing  or  a  new  trial  are  not  suffi- 
cient to  give  the  United  States  Supreme 
Court  jurisdiction  to  entertain  an  appeal. 
Poydras  De  LaLande  v.  Louisiana,  13  How. 
192,  15:  350 

1293.  A  claim  of  constitutional  right, 
title,  privilege,  or  immunitj-^  cannot  be  recog- 
nized as  properly  made  when  made  for  the 
first  time  in  a  petition  for  rehearing,  after 
judgment.  Savward  v.  Denny,  158  U.  S. 
180,  15  Sup.  Ct.  Rep.  777,  39:  941 
Cited   In   Plm  v.   St.   Louis,   165   U.   S.  274,  41 

L.  ed.  715,  17  Sup.  Ct.  Rep.  322— Mallett 
V.  North  Carolina,  181  U.  S.  502,  45  L.  ed. 
1018,  21  Sup.  Ct.  Rep.  730 — Mutual  L.  Ins. 
Co.  V.  McGrew,  63  L.R.A.  44,  188  U.  S.  308, 
47   L.   ed.  485,  23  Sup.  Ct.   Rep.  378. 

1294.  A  Federal  question  is  raised  too 
late  for  writ  of  error  to  a  state  court  when 
presented  on  application  to  the  Supreme 
Court  for  a  rehearing.    Capital  Nat.  Bank  ▼. 
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First  Nat.  Bank  of  Cadiz,  172  U.  S.  425, 

19  Sup.  Ct.  Rep.  202,  43:  502 

Weber  v.  Rogan,  188  U.  S.  10,  23  Sup.  Ct. 
Rep.  263,  47:  363 

Barrington  v.  Missouri,  205  U.  S.  483,  27 
Sup.  Ct.  Rep.  582,  51 :  890 

Mutual  L.  Ins.  Co.  v.  McGrew,  188  U.  S. 
291,  63  L.R.A.  33,  23  Sup.  Ct.  Rep.  375, 

47:  480 

Turner  v.  Richardson,  180  U.  S.  87,  21  Sup. 
Ct.  Rep.   295,  45:  438 

Cited  \u  Dewey  y.  Des  Moines,  173  U.  S.  100, 
43  L.  ed.  666. 19  Sup.  Ct.  Rep.  379— Citizens' 
Sav.  Banic  v.  Owensboro,  173  U.  S.  644,  43 
L.  ed.  843,  19  Sup.  Ct.  Rep.  530— Hughes  ▼. 
Kepley.  101  U.  S.  557,  48  L.  ed.  301.  24  Sup. 
Ct.  Rep.  842 — St.  Louis  Expanded  Metal  Fire- 
proofing  Co.  y.  Standard  Fireproofing  Co.  195 
U.  S.  627,  49  L.  ed.  351,  25  Sup.  Ct.  Rep.  792 
— Caro  y.  Dayidson,  197  U.  S.  200,  49  L.  ed. 
724,  25  Sup.  Ct.  Rep.  428 — Huber  y.  Jenninp:s- 
Heywood  Oil  Syndicate,  201  U.  S.  641,  50 
L.  ed.  901,  26  Sup.  Ct.  Rep.  759. 

1295.  A  privilege  or  immunity  under  the 
Constitution  of  the  United  States  cannot  be 
set  up  in  the  Supreme  Court  of  the  United 
States  under  U.  S.  Rev.  Stat.  §  709,  U.  S. 
Comp.  Stat.  1901,  p.  575,  when  suggested  for 
the  first  time  in  a  petition  for  rehearing 
after  judgment.  Miller  v.  Texas,  153  U.  S. 
535,  14  Sup.  Ct.  Rep.  874,  38:  812 
Bushnell   v.   Crooke   Min.   &   Smelting  Co. 

148  U.  S.  682,  13  Sup.  Ct.  Rep.  771, 

37:  610 

Loeber  v.  Schroeder,  149  U.  S.  580,  13  Sup. 
Ct.  Rep.  934,  37:  866 

Caldwell  v.  Texas,  137  U.  S.  692,  11  Sup.  Ct. 
Rep.  224,  34:  816 

Texas  &  P.  R.  Co.  v.  Southern  P.  Co.  137  U. 
S.  48,  11  Sup.  Ct.  Rep.  10,  34:  614 

Chappell  V.  Bradshaw,  128  U.  S.  132,  9  Sup. 
Ct.  Rep.  40,  32:  369 

Cited  In  Davis  v.  Texas,  139  U.  S.  652,  35 
L.  ed.  301,  11  Sup.  Ct.  Rep.  675— Miller  v. 
Texas,  153  U.  S.  539,  38  L.  ed.  813,  14 
Sup.  Ct.  Rep.  874 — Morrison  v.  Watson,  154 
U.  S.  115,  38  L.  ed.  929,  14  Sup.  Ct.  Rep. 
995— Say  ward  v.  Denny,  158  U.  8.  183,  39 
L.  ed.  942,  15  Sup.  Ct.  Rep.  777 — Winona 
ft  St.  P.  Land  Co.  v.  Minnesota,  159  U.  8. 
541.  40  L.  od.  253,  16  Sup.  Ct.  Rep.  88 — 
Kohl  v.  Lehlback,  160  U.  S.  296,  40  L.  ed. 
433,  16  Sup.  Ct.  Rep.  304 — Great  Western 
Teleg.  Co.  v.  Purdy,  162  U.  S.  3.H5,  40  L. 
ed.  090,  16  Sup.  Ct.  Rep.  810 — Plm  v.  St. 
Louis,  165  U.  S.  274,  41  L.  ed.  715,  17 
Sup.  Ct.  Rep.  822— F.  G.  Oxloy  Stave  Co. 
v.  Butler  County,  166  U.  S.  6.">8,  41  L.  cd. 
1153,  17  Sup.  Ct.  Rep.  700— Miller  v.  Com- 
wall  R.  Co.  168  U.  8.  134,  42  L.  ed.  411,  IR 
Sup.  Ct.  Rep.  34 — Meyer  v.  Richmond,  172 
17.  S.  92.  43  L.  ed.  377,  10  Sup.  Ct.  Rep. 
106 — Citizens*  Sav.  Bank  v.  Owensboro,  173 
U.  S.  643,  43  L.  ed.  843,  19  Sup.  Ct.  Rep. 
530_MalIett  v.  North  CnioUna,  181  U.  S. 
r.92,  45  L.  ed.  1018.  21  Sup.  Ct.  Rep.  730— 
Erie  R.  Co.  v.  Purdy,  185  U.  S.  154,  46  L. 
ed.  851,  22  Sup.  Ct.  Rep.  605— Klnj?  v.  Mc- 
Lean Asylum,  12  C.  C.  A.  141,  21  U.  8. 
App.  407,  64  Fed.  327 — Apex  Transp.  Co. 
V.  Garbade,  32  Or.  592,  62  L.R.A.  517,  54 
Pac.  367 — State  v.  Schumnn,  36  Or.  24,  47 
L.R.A.  156,  78  Am.  St.  Rep.  754.  58  Pac. 
061. 

1296.  It  is  not  sufficient  to  confer  juris- 
diction on  the  Supreme  Court,  that  a  Feder- 


al question  la  suggested  in  the  state  court 
on  a  petition  for  rehearing.  Such  petition 
is  no  part  of  the  record  on  which  the  judg- 
ment rests.  Simmerman  v.  Nebraska.  US' 
U.  S.  54,  6  Sup.  Ct.  Rep.  333,  29:  535 
Lagrange  v.  Chouteau,  4  Pet.  287,  7:  861 
Susquehanna    Boom    Co.    v.    West    Branchi 

Boom  Co.  110  U.  S.  57,  3  Sup.  Ct.  Rep. 

408,  28:  69 

Grame  v.  Mutual  Assur.  Soc.  154  U.  S.  676, 

Appx.    14   Sup.   Ct.   Rep.   1193,   and 

26:740i 
Cited   in   Simmerman  v.   Nebraska,   116   U.   8. 

54,   29   L.   ed.    535,   6   Sup.   Ct.    Rep.    358 — 

Fowler   v.    Lamson,    164    U.    S.    255,    41    L. 

ed.   425,   17   Sup.   Ct.  Rep.   112 — Uardlnf?  v. 

Illinois,  196  U.  S.  84.  49  L.  ed.  396,  25  Sup. 

Ct.  Rep.  176. 

1297.  A  Federal  question  first  raised  by  a 
petition  for  a  rehearing  in  the  highest  state 
court  is  too  late  to  support  the  appellate 
jurisdiction  of  the  Supreme  Court  of  thfr 
United  States,  where  the  state  court,  in 
denying  the  petition,  made  no  reference  to 
the  Federal  question.  McMillen  v.  Ferruni 
Min.  Co.  197  U.  S.  343,  25  Sup.  Ct.  Rep. 
533,  49:  784 

1298.  The  claim  of  a  Federal  right  comes 
too  late  u'hen  set  up  for  the  first  time  after 
final  decision  of  the  case  by  the  supreme 
court  of  a  state,  and  then  by  petition  for 
rehearing,  which  is  overruled  without  any 
determination  or  allusion  to  the  alle^e.l 
Federal  question.  Pim  v.  St.  Louis,  165  V. 
S.  273,  17  Sup.  Ct.  Rep.  322,  41:  714 
Cited   in    Zadig   y.    Baldwin,    166   U.    8.    488,. 

41  L.  ed.  1088,  17  Sup.  Ct.  Rep.  639 — Mil- 
ler V.  Cornwall  R.  Co.  168  U.  S.  134,  42  L. 
ed.  411,  18  Sup.  Ct.  Rep.  34 — Ross  v.  Kini;, 
172  U.  S.  641,  42  L.  ed.  1180,  19  Sup.  Ct. 
Rep.  879 — Mallett  v.  North  Carolina,  181  U. 
S.  592.  45  L.  ed.  1018,  21  Sup.  Ct.  Rep.  730 — 
National  Surety  Co.  v.  McCormick.  186  U.  S. 
480,  46  L.  ed.  1260,  22  Sup.  Ct.  Rep.  945 — 
Vaughn  v.  Wabash  R.  Cot  145  Mo.  61,  46: 
S.  W.  952. 

1299.  Jurisdiction  cannot  be  sustained 
where  the  Federal  question  was  first  raised 
on  an  application  for  rehearing,  and  it  does* 
not  appear,  expressly  or  by  necessary  in- 
tendment, that  the  state  court  decided  the 
question,  and  the  record  shows  that  the  mo- 
tion may  have  been  denied  on  other  than 
Federal  grounds.  Steines  v.  Franklin 
County,  14  WalL  15,  20:  846 
Cited  io   Kennebec  &  P.  R.   Co.  v.  Portland   9t. 

K.   R.   R.   Co.   14   Wall.  26.  20  L.   ed.   851 — 
Caperton    v.    Bowyer,    14    W^all.    237,    20    Ll 
ed.    883 — New    Orleans    Waterworks    Co.    ▼.. 
Louisiana   Sugar  Ref.»Co.   125   U.  S.   27,    81 
L.  ed.  611,  8  Sup.   Ct.  Rep.  741. 

1300.  A  Federal  question  raised  on  the  ap- 
plication for  reargument  and  nearly  a  year 
after  the  affirmance  of  a  judgment  by  the 
supreme  court  of  the  state  is  raised  too  late. 
Miller  v.  Cornwall  R.  Co.  168  U.  S.  131,  18 
Sup.  Ct.  Rep.  34,  42:  409 
Cited   in   Scudder  v.   Comptroller    (Scudder    t. 

I  oler)    175  V.  S.   36.  44   L.   ed.  64,   20   Sup. 
Ct.    Rep.    26 — Henkel    v.   Cincinnati,    177    U-, 

S.  171.  44  L.  ed.  721.  20  Sup.  Ct,  Rep.  573 

Chapin   v.    Fye,    170   U.    S.    130,  ^5   L.    ed.. 
121.  21    Sup.  Ct.  Rep.  71.- 
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1301.  In  Louisiana,  as  elsewhere,  a  claim 
of  a  Federal  right,  title,  privilege,  or  im- 
munity is  not  in  time  when  first  suggested 
on  an  application  for  rehearing,  although 
under  the  laws  of  that  state  a  judgment  of 
the  highest  court  does  not  become  final  until 
a  specified  time  from  the  rendering  of  the 
judgment,  within  which  time  a  dissatisfied 
party  may  apply  for  a  rehearing;  as  it  does 
not  follow  that  new  grounds  for  decision 
will  be  allowed  to  be  presented,  or  will  be 
considered  on  such  application,  and  the 
genera)  rule  is  otherwise.  Texas  &  P.  R. 
Co.  V.  Southern  P.  Co.  137  U.  S.  48,  11 
Sup.  Ct.  Rep.  10,  34:  614 

130Z  Counsel's  inadvertence  in  relying  in 
the  state  court  on  the  5th  Amendment  to  the 
Federal  Constitution  as  invalidating  a  pro 
virion  of  the  state  Constitution  is  not  cor- 
rected in  time  to  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
states  by  alleging  a  violation  of  thp  14  th 
.Vmendment  in  a  petition  for  rehearing  in 
the  highest  state  court,  which  was  dtnied 
without  opinion.  Corkran  Oil  &  Develop- 
ment Co.  ▼.  Amaudet,  199  U.  S.  182,  26 
Sup.  Ct.  Rep.  41,  50:  143 

1303.  The  contentions  that  the  decision 
of  a  state  court  denies  full  faith  and  credit 
to  public  acts  of  another  state,  and  that  the 
<^ligation  of  a  contract  is  impaired,  and 
that  a  party  is  deprived  of  his  property 
without  due  process  of  law,  will  not  be  con- 
sidered by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  a  state  court, 
where  such  contentions  were  not  made  in 
the  state  court  until  after  the  case  had  been 
remitted  to  the  trial  court  and  application 
was  made  for  rehearing;  and  the  court  will 
not  look  into  the  record  to  determine 
whether  the  existence  of  such  constitutional 
•questions  was  necessarily  involved.  East- 
em  Bldg.  &  L.  Asso.  V.  VVelling,  181  U.  S. 
47.  21  Sup.   Ct.  Rep.  531,  45:  739 

Effect    of     actaally    deciding    Federal 
qnestion. 

1304.  A  Federal  question,  though  first 
raised  on  a  motion  for  rehearing  in  the  high- 
est state  court,  is  in  time  to  confer  juris- 
diction on  the  United  States  Supreme  Court 
of  a  writ  of  error  to  the  state  court,  where 
that  court  entertained  the  motion  and  decid- 
ed the  question.  Leigh  v.  Green,  193  U.  S. 
79.  24  Sup.  Ct.  Rep.  390,  48:  623 

1305.  The  actual  decision  of  a  Federal 
question  in  denying  a  rehearin:;  is  sufficient 
to  give  jurisdiction  on  writ  of  error  to  a 
state  court  from  the  Supreme  Court  of  the 
Trited  States,  although  an  attempt  to  raise 
that  question  for  the  first  time  on  motion 
for  rehearing  is  usually  too  late.  Missouri, 
K.  &  T.  R.  Co.  V.  Elliott,  184  U.  S.  530, 
^2  Sup.  a.  Rep.  446,  46:  673 

1306.  A  claim  of  immunity  from  suit  in 
the  state  court  under  the  laws  of  the  United 
States  is  in  time  to  sustain  a  writ  of  error 
from  the  Federal  Supreme  Court,  though 
first  claimed  in  a  petition  for  rehearing  in 
the  state  court,  if  necessarily  involved,  ex- 


pressly considered,  and  decided  adversely  by 
such  court.  McKay  v.  Kalyton,  204  U.  S. 
458,  27  Sup.  Ct.  Rep.  346,  51:566 

1307.  Even  if  an  exception  to  the  general 
rule  that  the  privilege  or  immunity  under 
the  Federal  Constitution  is  claimed  too  late 
when  first  set  up  in  the  state  court  on  pe- 
tition for  rehearing  can  be  based  on  the 
ground  that  the  state  court  permitted  ar- 
gument on  the  question  and  delivered  an 
opinion  and  decision  upon  it,  yet,  if  the 
naisconception  of  the  constitutional  provi- 
sion relied  on  is  very  obvious,  the  Fed- 
eral Supreme  Court  will  not  retain  the  cause 
for  further  argument,  but  will  avail  it- 
self of  the  general  rule  ordinarily  appli- 
cable, and  dismiss  the  writ  of  error.  Cald- 
well V.  Texas,  137  U.  S.  6C2,  11  Sup.  Ct. 
Rep.  224,  34:  816 

Before  opinion  certified  to  lower  court. 

1308.  Federal  questions  raised  by  peti- 
tion for  rehearing  after  a  state  court  has 
filed  its  opinion,  but  before  that  has  been 
certified  down,  and  when  that  court  enter- 
tains the  petition  and  proceeds  to  dis- 
cuss and  decide  those  questions,  are  not 
raised  too  late  for  the  purpose  of  a  writ 
of  error  from  the  Supreme  Court  of  the 
United  States.  Mallett  v.  North  Carolina, 
181  U.  S.  589,  21  Sup.  Ct.  Rep.  730, 

45:  WIS 
Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Elliott, 
184  U.  S.  534,  46  L.  ed.  670,  22  Sup.  Ct. 
Rep.  446— Mutual  L.  Ins.  Co.  v.  McGrew, 
188  U.  S.  308.  47  L.  ed.  485,  63  L.R.A.  45. 
23  Sup.  Ct.  Rep.  375 — San  Jose  Land  &  Wa- 
ter Co.  V.  San  Jose  Ranch  Co.  189  U.  S. 
180,  47  L.  ed.  768,  23  Sup.  Ct.  Rep.  487— 
Bank  of  Commerce  v.  Wlltsle,  189  U.  S.  506, 
47  L.  ed.  921,  23  Sup.  Ct.  Rep.  851— Leigh 
V.  Green,  193  U.  S.  85,  48  L.  ed.  626,  24 
Sop.  Ct.  Rep.  390— National  Mut.  Bldg.  & 
L.  Asso.  V.  Brahan,  193  U.  S.  646,  48  L. 
ed.  828,  24  Sup.  Ct.  Rep.  532 — Fullerton  v. 
Texas,  196  U.  S.  193.  40  L.  ed.  444.  25 
Sup.  Ct.  Rep.  221 — McMlUen  v.  Ferrum  Mln. 
Co.  197  U.  S.  347,  49  L,  ed.  787,  25  Sup. 
Ct.  Rep.  533. 

In  banc. 

Federal  Question  as  Ground  for  Hear- 
ing in  Banc  in  Supreme  Court  of 
Missouri,  see  Courts,  356. 

1309.  The  denial  by  a  division  of  the  su- 
preme court  of  Mis.souri  of  a  right  under 
Federal  law  which  was  first  claimed  on  a 
motion  to  transfer  the  cause  to  the  court 
in  banc  after  judgment  and  after  an  appli- 
cation for  rehearing  had  been  overruled  is 
not  a  decision  against  a  right  specially  set 
up  or  claimed  at  the  proper  time.  Duncan 
V.  Missouri,  152  U.  S.  377,  14  Sup.  Ct. 
Rep.  570.  38:  485 
Bobb  V.  Jamison,  155  U.  S.  416,  15  Sup.  Ct. 

Rep.  357,  39:  206 

On  motion  after  rehearing. 

1310.  Where  the  supreme  court  of  the 
state  went  to  judgment  without  any  sugges- 
tion that  a  Federal  question  was  presented 
in  the  case  for  its  determination,  and  no 
such  question  was  presented  in  the  petition 
for  rehearing,  a  subsequent  motion  that  oral 
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argument  of  the  case  on  the  merits  be  per- 
mitted and  a  denial  thereof,  did  not  neces- 
sarily involve  the  decision  of  the  Federal 
question,  so  as  to  give  the  Supreme  Court 
of  the  United  States  jurisdiction  of  a  writ 
of  error  to  the  denial.  Butler  v.  Gage,  138 
U.  S.  52,  11  Sup.  Ct.  Rep.  235,  34:  869 

Cited  in  Winona  &  St.  P.  R.  Co.  v.  Plalnvlew, 
143  U.  S.  391,  36  L.  ed.  200,  12  Sup.  Ct. 
Rep.  530 — O'Noil  v.  Vermont,  144  tJ.  8.  336, 
36  L.  ed.  457.  12  Sup.  Ct.  Rep.  693— Bush- 
nell  v.  Crooke  Min.  &  Smelting  Co.  148  U. 
S.  689,  37  L.  ed.  613,  13  Sup.  Ct.  Rep,  771 — 
Loeber  v.  Schroeder,  140  U.  S.  585,  37  L. 
ed.  859,  13  Sup,  Ct.  Rep.  934 — Duncan  v. 
Missouri,  152  U.  S.  384,  38  L.  ed.  488,  14 
Sup.  Ct.  Rep.  570 — Meyer  v.  Richmond,  172 
U.  S.  92,  43  L,  ed.  378,  19  Sup.  Ct.  Rep. 
106— Butler  v.  Rockwell,  17  Colo.  292,  17  L. 
R.A.  612,  29  Pac.  458 — Lamar  Canal  Co. 
V.  Amity  Land  &  Irrig.  Co.  26  Colo.  380, 
77  Am.  St.  Rep.  261,  58  Pac.  600, — Loeber 
V.   Schroeder,  76   Md.   352,   25  Atl.   840. 


(6)  In  Supreme  Court  of  United  States. 

See  also  supra,  1186. 

1311.  A  Federal  question  cannot  be  raised 
for  the  first  time  in  the  Supreme  Court  of 
the  United  States.  Winona  &  St.  P.  R.  Co. 
V.  Plainview,  143  U.  S.  371,  12  Sup.  a. 
Rpp.  530.  36:  191 
Cited  in  Bushnell  ▼.   Crooke  Min.  &  Smelting 

Co.  148  U.  S.  689,  37  L.  ed.  613,  13  Sup.  Ct. 
Rt'p.  771 — I^oeber  v.  Schroeder,  149  U.  S.  585, 
37  L.  ed.  859,  13  Sup.  Ct.  Rep.  934— Meyer 
V.  Richmond,  172  U.  S.  92,  43  L.  ed.  378,  19 
Sno.  Ct.  Rep.  IOC — Loeber  v.  Schroeder,  76 
Md.  352,  25  Atl.  340. 

1312.  The  Federal  question  relied  upon  to 
ionfer  this  jurisdiction  cannot  first  be 
raised  in  the  Supreme  Court  of  the  L-nited 
States.  Quimby  v.  Boyd,  128  U.  S.  488,  b 
Sup.  Ct.  Rep.  147,  32:  502 
Morrison  v.  Watson,  154  U.  S.  Ill,  14  Sup. 

Ct.  Rep.  995,  38:  M27 

Scudder  v.  Coler   (Scudder  v.  Comptroller), 

175  U.  S.  32,  20  Sup.  Ct.  Rep.  26,  44:  62 
Chapin  v.  Fye,  179  U.  S.  127,  21  Sup.  Ct 

Rep.  71,  45:  119 

Spies  v.  Illinois,  123  U.  S.  131,  8  Sup.  Ct. 

Rep.  22,  31 :  80 

Sweringen  v.   St.   Louis,   185   U.   S.   38,   22 

Sup.  Ct.  Rep.  569,  46:  795 

1313.  The  claim  that  due  process  of  law 
was  denied  by  a  state  court  cannot  be  made 
for  the  first  time  in  the  Supreme  Court  of 
the  United  States  to  sustain  a  writ  of  error 
to  the  state  courts.  Re  Robertson,  15C 
U.  S.  183,  15  Sup.  Ct.  Rep.  324,      39:  389 

1314.  Jurisdiction  of  a  case  from  a  state 
court  cannot  be  retained  by  the  Supreme 
Court  of  the  United  States  on  a  suggestion 
made  for  the  first  time  in  the  latter  court, 
that  if  the  state  court,  proceeding  upon  the 
principles  of  general  law  only,  has  erred, 
the  plaintiffs  in  error  have  been  deprived 
of  their  rights  without  due  process  of  law. 


Marrow  v.  Brinkley,  129  U.  S.  178,  9  Sup. 
Ct.    Rep.   267,  32:  654 

Cited  in   Israel  v.  Arthur,   152  U.   S.  362,  38 
L.  ed.  478,   14   Sup.   Ct.   Rep.  583. 

1315.  A  Federal  question  is  raised  too 
late  to  confer  jurisdiction  on  the  Supreme 
Court  of  the  United  States  to  review  a  judg- 
ment of  a  state  court  when  asserted  for 
the  first  time  in  the  petition  for  the  allow- 
ance of  a  writ  of  error  Irora  the  former 
court.  Wabash  R.  Co.  v.  Flannigan,  192 
U.   S.   29,  24   Sup.   a.  Re]i.   224,     48:  328 

1316.  Raising  the  Federal  question  for  the 
first  time  in  the  petition  for  a  writ  of  error 
to  a  state  court  and  in  the  accompanying 
assignment  of  errors  is  not  PiifTicient  to  en- 
able the  Supreme  Court  of  the  Ignited  State* 
to  consider  that  question,  even  though  an- 
other Federal  question  has  been  properly 
raised  and  brought  up  by  the  same  writ  of 
error.  Montana  ex  rel.  Hairc  v.  Rice,  204 
U.  S.  291,  27  Sup.  a.  Rep.  281,     51 :  490 

1317.  The  claim  that  a  state  court  de- 
nied full  faith  and  credit  to  a  statute  of 
another  state  is  not  raised  in  time  to  bring 
the  case  within  the  appellate  jurisdiction  of 
the  Supreme  Court  of  the  United  States, 
where  it  first  appears  in  the  petition  for 
a  writ  of  error  from  that  court  to  the 
state  court.  Johnson  v.  New  York  L.  Ins. 
Co.   187   U.  S.  491,  23  Sup.  Ct.  Rep.  194^ 

47:27S 

1318.  The  repugnancy  to  t\e  Federal  Con- 
stitution of  a  state  statute  under  which 
the  trial  court  assumed  to  try  without  a. 
jury  the  questions  of  fact  upon  which  the 
rights  in  controversy  depended  is  not  re- 
viewable in  the  Supreme  Court  of  the  Unit- 
ed States  on  a  writ  of  error  te  a  state 
court,  where  the  question  first  appears  lA 
the  petition  for  such  writ  of  error,  and  the 
state  supreme  court  did  not  pass  upon  the 
action  of  the  trial  court  in  view  of  its- 
unconstitutionality.  Telluride  Power  Trans- 
mission Co.  V.  Rio  Grande  Western  R.  Co. 
187  U.  S.   669,  23  Sup.  a.  Rep.   178, 

47:  30r 

g.  Necessity  and  Essentials  of  Decision 
of  Federal  Question. 

(1)  Generally, 

See  also  supra,  1291. 

1319.  To  give  the  Supreme  Court  of  the 
United  States  jurisdiction  to  review  a  deci- 
sion of  a  state  court  in  a  land  contest  oa 
the  theory  that  such  decision  must  have 
been  in  favor  of  the  validity  of  a  state 
statute  drawn  in  question  as  repugnant  to 
the  Federal  Constitution,  the  title  of  the 
successful  party  must  have  been  dependent 
upon  such  statute.  Williams  v.  Xorris,  12- 
Wheat.  117,  6:  571 
Cited  In  Wlllson  ▼.  Black  Bird   Creek  Marsb 

Co.  2  Pet.  251,  7  L.  ed.  414— Satterlee  t. 
MatthewBOD,  2  Pot.  410,  7  L.  ed.  468 — Har- 
ris  V.    Dennie,    3    Pet.    302,   7    L.   ed.   6S7 — 
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Crtig  T.  Missoarl,  4  Pet.  429,  7  L.  ed.  010 — 
Ex  parte  Crane.  5  Pet.  202,  8  L.  ed.  97 — 
Crowell  T.  Randell,  10  Pet.  395,  9  L.  ed. 
469 — Bcott  T.  Jones,  5  How.  374,  12  L.  ed. 
19e— Suydam  t.  Williamson,  20  How.  440. 
15  L.  ed.  9S3 — Younf:  v.  Martin,  8  Wall.  357. 
19  L.  ed.  419— Smith  v.  Adslt,  16  Wall.  189, 
21  L.  ed.  310 — Tennessee  v.  Davis,  100  U.  S. 
285,  25  L.  ed.  6o8 — McCuIlough  v.  Virginia, 
172  U.  S.  118,  43  L.  ed.  388,  19  Sup.  Ct. 
aep.  134 — Baker  t.  Biddle,  Baldw.  403, 
Fed.  Cas.  No.  764 — McCMane  v.  White,  5 
Minn.  183,  Gil.  139— Williamson  t.  William 
BOD,  3  Smedes  &  M.  745,  41  Am.  Dec.  636 — 
Cooke  ▼.  State  Nat.  Bank,  52  N.  Y.  108.  11 
Am.  Rep.  667 — Langdon  v.  Strong,  2  Vt.  257. 

1320.  The  decision  of  a  state  court  affirm - 
iDg  a  judgment  of  an  inferior  court  which 
ha^  struck  from  the  files  a  petition  for  re- 
moval which  was  manifestly  defective  is 
not  reviewable  by  the  Supreme  Court  of 
the  United  States  on  the  theory  that  the 
Etate  court,  in  reviewing  the  inferior  court's 
deciiiion.  should  have  considered  the  journal 
entry  of  a  Federal  court  finding  that  the 
application  for  removal  made  in  that  court 
WW  sufficient.  Pennsylvania  Co.  v.  Bend- 
er, 148  U.   S.   255,   13  Sup.   a.  Rep.   591, 

37:441 

Keoesfltty  of  raising. 

Xonreviewability  of  Questions  not  In- 
volved in  Record,  see  infra,  III.  d, 

9,;,  (2)    (d). 

Kecessitv  of  Record  Showing  General- 
ly, see  infra,  2267-76. 

Kece«8ity  of  Record  Showing  that 
Question  was  Raised  in  Terms,  see 
infra,  2291-7. 

See  al90  infra,  1406,  2137. 

1321.  The  constitutionality  of  a  law.  state 
or  Federal,  must  be  drawn  into  question  to 
eive  the  Federal  Supreme  Court  jurisdic- 
ti.n.  Miller  use  of  United  States  v.  Nich- 
nil*.  4  Wheat.  311,  4:  678 
Citrd  In   Beaston  ▼.   Farmers*   Bank,   12   Pot. 

134.  9  L.  ed.  1029 — Neilson  v.  Lagow.  12 
How.  109,  13  L.  ed.  914 — Jones  v.  Seward,  26 
How.  Pr.  438 — Jones  ▼.  Seward,  41  Barb. 
275. 

1322.  Questions  not  decided  in  the  state 
ffijiTt  because  not  raised  and  presented  by 
the  complaining  party  will  not  be  examined 
in  the  Supreme  Court  on  a  writ  of  error 
Under  the  25th  section  of  the  judiciary  act. 
Hamilton  Mfg.  Co.  y.  Massachusetts,  6 
Wail.  632,  18:  904 

1323.  A  question  which  the  Federal  Su- 
preme Court  can  review  on  writ  of  error 
to  a  state  court  does  not  arise  under  the 
act  of  March  2,  1893  (27  SUt.  at  L.  531, 
chap.  196,  U.  S.  Comp.  Stat.  1901,  p.  3174), 
re«4uiring  interstate  carriers  to  equip  their 
ears  with  automatic  couplings,  where  no 
ri^ht  under  such  act,  or  dependent  upon  its 
n>n«tniction,  was  specially  set  up  or  claimed, 
and  denied  bv  the  state  court.  Southern 
R.  Co.  V.  Carson,  194  U.  S.  136,  24  Sup.  Ct. 
Hep.   609,  48:  907 

Rulings  on  erfdence. 

1324.  Rulings  on  evidence  give  no  juris- 
diction to  the  Supreme  Court  of  the  Unit- 


• 

ed  States  to  review  a  judgment  of  the  state 
court,  unless  it  unmistakably  appears  that 
the  state  court  either  knew  or  should  have 
known  that  a  Federal  question  was  in- 
volved therein.  Brown  v.  Colorado,  106  U. 
S.  95,  1  Sup.  Ct.  Rep.  175,  27:  132 

1325.  A  ruling  of  the  court,  admitting  in 
evidence,  to  show  defendant's  title,  the 
register  and  receiver's  certificate  after  it 
appeared  to  have  been  canceled  and  rein- 
stated by  the  Land  Department,  did  not 
draw  the  validity  of  the  authority  of  that 
Department  in  question,  within  U.  S.  Rev. 
Stat.  §  709,  U.  S.  Comp.  Stat.  1901,  p.  676, 
giving  the  Supreme  Court  of  the  United 
States  jurisdiction  on  writ  of  error  to  a 
state  court,  nor  was  the  decision  against 
its  validity  because  against  the  validity  of 
the  alleged  cancelation.  Cook  County  v. 
Calumet  &  C.  Canal  &  Dock  Co.  138  U.  S. 
635,  11  Sup.  a.  Rep.  435,  34:  1110 

1326.. Rulings  on  evidence  made  by  state 
courts  cannot  give  jurisdiction  for  a  writ  of 
error  from  the  United  States  Supreme  Court 
on  the  ground  that  constitutional  rights 
were  denied,  where  there  is  nothing  to  show 
that  the  state  courts  were  led  to  suppose 
that  any  claim  under  the  Constitution  of 
the  United  States  was  made,  or  that  an> 
ruling  involved  a  decision  against  a  right 
specially  set  up  under  that  instrument. 
Sayward  v.  Denny,  158  U.  S.  180,  15  Sup. 
Ct.   Rep.   777,  39:  941 

Cited  in  Winona  &  St.  P.  Land  Co.  v.  Minneso- 
ta, 159  U.  8.  541.  40  L.  ed.  253,  16  Sup.  Ct. 
Rep.  88— Olllls  V.  Stinchfleld,  159  U.  S.  659, 

40  L.  ed.  296.  16  Sup.  Ct.  Rep.  181— Ans- 
bro  V.  United  States.  159  U.  S.  698,  40  L.  ed. 
311.  16  Sup.  Ct.  Rep.  187— ChlcaRO,  B.  & 
Q.  R.  Co.  V.  Chicago.  166  U.  S.  232,  41  L. 
ed.  983,  17  Sup.  Ct.  Rep.  581— P.  G.  Oxiey 
Stave  Co.  v.  Butler  County,  166  TJ.  S.  058,. 

41  L.  ed.  1153.  17  Sup.  Ct.  Rep.  709— Tex- 
as &  P.  R.  Co.  V.  Gay.  167  U.  S.  74.5.  42  L. 
ed.  1209,  17  Sup.  Ct.  Rep.  1000 — Chappell 
▼.  Stewart,  169  U.  S.  733,  42  L.  ed.  1215,  18 
Sup.  Ct.  Rep.  940 — Green  Bay  &  M.  Canal 
Co.  V.  Patten  Paper  Co.  172  U.  S.  68,  43 
L.  ed.  369,  19  Sup.  Ct.  Rep.  97 — Dewey  v. 
Des  Moines,  173  U.  S.  199,  43  L.  ed.  666,  19 
Sup.  Ct.  Rep.  879 — Hooker  v.  Los  Angeles. 
188  U.  S.  320,  47  L.  ed.  491,  63  L.R.A.  479, 
23  Sup.  Ct.  Rep.  395 — Ash  v.  Independence, 
145  Mo.  120,  46  S.  W.  749 — Jamea  v.  Mutual 
Reserve  Fund  Life  Asso.  148  Mo.  19,  49 
S.  W.  978 — Shewalter  v.  Missouri  P.  R.  Co. 
152  Mo.  551.  54  S.  W.  224— Allen  v.  Port- 
land, 36  Or.  459,  58  Pac.  509 — State  v. 
Schuman,  36  Or.  24,  47  L.R.A.  156,  78  Am. 
St.  Rep.  754,  58  Pac.  661. 

(2)  Necessity  of  Existence  of  Federal 

Question. 

Appeals    Taken   from   Federal   Courts,   see 
supra,  987. 

1327.  A  decision  in  the  state  court  which 
involved  no  question  of  Federal  law  is  not 
reviewable  here.  Santa  Cruz  County  v. 
Santa  Cruz  R.  Co.  Ill  U.  S.  361,  4  Sup.  Ct. 

Rep.  474,  28:  456 

Christ  Church  v.  Philadelphia  County,   20 

How.  26,  15:  802 
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1328.  Some  question  enumerated  in  the 
judiciary  act  of  1789,  §  25,  must  be  in- 
volved in  order  to  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States  to  a  state  court.  Crawford  v.  Branch 
Bank  of  Alabama,  7  How.  279,  12:  70C 

1329.  The  Supreme  Court  of  the  United 

States   cannot   review   the   judgment    of   a 

state    court    in   the    absence    of   a   Federal 

question    giving    it    jurisdiction.     Davis    v. 

Texas,  139  U.  S.  651,  11  Sup.  Ct.  Rep.  675. 

35:  300 
New    Orleans    Waterworks    Co.    v.    Louisi- 
ana Sugar  Ref.  Co.  125  U.  S.  18,  8  Sup. 
Ct.  Rep.  741,  31:  607 

Ferry  v.  King  County,  141  U.  S.  668,  12 
Sup.  Ct.  Rep.  128,  35:  895 

■Clark   V.   Pennsylvania,   128   U.   S.   395,   9 
Sup.  Ct.  Rap.  113,  32:  487 

1330.  A  motion  to  dismiss  will  be  grant- 
-ed  where  it  appears  on  the  face  of  the  opin- 
ion, when  it  forms  a  part  of  the  record, 
4;hat  the  decision  by  the  state  court  did  not 
involve  a  Federal  question.  Jacks  v.  Helena, 
115  U.  S.  288,  6  Sup.  a.  Rep.  39,  29:  392 
<Jited  in  Krelger  v.  Shelby  R.  Co.  125  U.  S.  44, 

31  L.  ed.  678,  8  Sup.  Ct.  Rep.  752. 

1331.  A  judgment  by  a  state  court  sus- 
taining an  ex  parte  appointment  of  a  re- 
ceiver, as  against  subsequent  proceedings  of 
attachment  and  sequestration  in  a  Federal 
court,  if  determined  on  grounds  which  did 
not  involve  Federal  questions,  is  not  subject 
to  review  by  writ  of  error  from  the  Su- 
preme Court  of  the  United  States.  Reming- 
ton Paper  Co.  v.  Watson,  173  U.  S.  443,  19 
Sup.  Ct.  Rep.  456,  43:  762 

1332.  The  Supreme  Court  has  no  jurisdic- 
tion to  review  the  decision  of  the  highest 
<!ourt  of  a  state  in  a  case  brought  by  one 
-citizen  of  that  state  against  another  citizen 
thereof,  their  rights  being  determined  either 
by  the  construction  of  a  local  law  not  in 
conflict  with  the  Federal  Constitution,  or 
else  upon  a  question  of  fraud.  Mississippi 
&  M.  R.  Co.  V.  Rock,  4  Wall.  177,    18:  381 

1333.  If  the  Supreme  Court  decides  that 
BO  law  of  Congress  was  drawn  in  question 
in  the  court  below,  it  must,  under  the  25th 
section  of  the  judiciary  act  of  1789,  dis- 
miss the  writ  of  error  for  want  of  juris- 
•diction.  Beaston  v.  Farmers'  Bank  of  Dela- 
ware, 12  Pet.  102,  9:  1017 

1334.  The  Supreme  Court  has  no  jurisdic- 
tion of  a  judgment  of  a  state  court  dissolv- 
ing a  corporation,  where  it  was  not  rested 
on  a  statute  of  that  state,  the* corporation 
claimed  nothing  under  the  statute,  and 
the  validity  or  invalidity  of  the  statute 
was  not  involved  in  the  judgment.  North- 
ern R.  Co.  V.  New  York,   12  W^all.  384, 

20:412 


(3)  Neceaaity  that  Decision  he  Made. 

Hearing  Counsel  on  Question  Whether  Fed- 
eral Questions  were  Decided,  see  supra, 
1102. 


Necessity    of    Record    Showing,    aee    infra, 

III.  d,  9,  fc,  (3). 
See  also  infra,  1473,  3882. 

1335.  A  writ  of  error  to  a  state  court 
must  be  dismissed  by  the  Supreme  Court  of 
the  United  States  if  no  Federal  question 
was  decided  by  the  state  court.  California 
ex  rel.  Bryant  v.  Holladay,  159  U.  S.  415, 
16  Sup.  Ct.  Rep.  53,  40:  202 
died  m  Wheelan  v.  Brickell,  166  U.  S.  718,  41 

L.  ed.  1186.  17  Sup.  Ct  Rep.  1002. 

1336.  A  case  brought  to  this  court  by  writ 
of  error  from  a  state  court,  in  which  no 
Federal  question  was  raised  or  decided, 
will  be  dismissed.  France  v.  Missouri,  154 
U.  S.  667,  Appx.  and  14  Sup.  Ct.  Rep.  1191, 

26:86 
Merced   Min.   Co.   v.   Boggs,    3    Wall.    304. 

18:  245 

Allen  V.  Tarlton,  154  U.  S.  596,  Appx.  and 

14  Sup.  Ct.  Rep.  492,  21 :  955 

Oited  in  Baltimore  &  P.  R.  Co.  ▼.  Hopkins,  130 

U.   S.   224,   32   L.  ed.  913.   9   Sup.   Ct.   Kfe:^. 

503— Dunham  v.  Presby,  121  Mass.  349. 

1337.  It  is  not  sufficient  to  give  the  Su- 
preme Court  jurisdiction  in  the  case  of  a 
writ  of  error  to  the  supreme  court  of  a 
state  that  a  Federal  question  might  have 
been  raised,  or  might  have  been  decided, 
and  was  involved  in  the  case;  but  it  must 
appear,  cither  in  direct  terms  or  by  neces- 
sary intendment,  that  it  was  in  fact  broiight 
to  the  notice  of  the  court  and  decided  by 
it.     Crowell    v.   Randell,   10   Pet.   368, 

9:458 
Ocean  Ins.  Co.  v.  Polleys,  13  Pet.   157, 

10:  105 

Coons   Gallaher,    15    Pet.    18,  10:  645 

Mills  V.  Brown,  16  Pet.  525,  10:  1055 

Cited  in  Keene  v.  Clark,  10  Pet.  29,1,  9  L.  ed. 

430— M'Klnney    ▼.    Carroll,    12    Pet.    70,    0 

L.  ed.   1003 — Beaston  ▼.  Farmers'  Bank.    12 

Pet.    134.   9    L.   ed.    1029 — Choteau   v.    Mar- 

jfuerlte,  12  Pet.  510,  9  L.  ed.  1176 — Reed  t. 

Marsh,  13  Pet.  156.  10  L.  ed.   105 — Holm*»s 

V.   .Tennlson,   14   Pet.  580,   10   L.   ed.   .lOO — 

Coons   V.    Gallaher,    15   Pet.    20,    10    L.    ed. 

640— Scott    V.    Jones,    5    How   .376,    12     L. 

ed.    197 — ^Kennedy    v.    Hunt,    7    How.    504, 

12  L.  ed.  833 — Smith  ▼.  Hunter,  7  How. 
74.3,  12  L.  ed.  89G — Doe  ex  dem. 
Barbarie  v.  Eslava,  0  How.  444,  13 
L,  ed.  209— Williams  v.  Oliver,  12  How.  124. 

13  L.  ed.  920— Lawler  v.  Walker.  14  How. 
155.  14  L.  ed.  867 — Curran  v.  Arkansas.  15 
How.  321,  14  L.  ed.  713 — Maxwell  v.  NVw- 
bold,  18  How.  515,  15  L.  ed.  508— Bridff*» 
Proprs.  ▼.  Hoboken  Land  &  Improv.  Co.  1 
Wall.  142,  17  L.  ed.  575— Mississippi  &  M. 
R.  Co.  V.  Rock,  4  Wall.  180.  18  L.  '  d.  38J  — 
The  Victory  (The  Victory  v.  Boy  Ian)  6  Wall. 
384.  18  L.  ed.  849— Kllnger  y.  Missouri.  1.1 
Wall.  2C3,  20  L.  ed.  637— Stelnea  v.  Franklin 
County.  14  Wall.  21,  20  L.  ed.  848 — Hurlev 
V.  Strpot.  14  Wall.  86.  20  L.  ed.  787— Smith 
V.  Adsit,  16  Wall.  180,  21  L.  ed.  311— Mi: r 
dock  V.  Memphis,  20  Wall.  628,  22  L.  ed. 
441— Edwards  v.  Elliott,  21  Wall.  558.  22 
L.  ed.  402 — Murray  v.  Charleston.  90  U.  S. 
442.  24  L.  ed.  762 — Brown  v.  Colorado.  106 
U.  S.  97,  27  L.  ed.  138,  1  Sup.  Ct.  Rep.  175  - 
Detroit  City  R.  Co.  v.  Guthard.  114  U.  S. 
135.  29  L.  ed.  118,  5  Sup.  Ct.  Rep.  Sll  — 
Endowmont  Bonev.  Asso.  v.  Kansas.  120  U. 
S.  104,  30  L.  ed.  594,  7  Sup.  Ct.  Rel).  490 — 
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New  Orlemoi  Waterworks  Co.  y.  Loolslana 
Sugar  Ref.  Co.  125  U.  S.  29.  31  L.  ed.  611, 
8  Sap.  Ct.  Rep.  741— O'Nell  v.  Vermont.  144 
U.  S.  348.  36  L.  cd.  461.  12  Sup.  Ct.  Rep. 
693— F.  G.  Oxiey  Stave  Co.  v.  Butler  Coun- 
ty. 166  U.  8.  655,  41  L.  ed.  1152,  17  Sup.  Ct. 
Rep.  709 — Wabash  R.  Co.  v.  Pearce,  102  U. 
8.  185.  48  I/,  ed.  399.  24  Sup.  Ct.  Rep.  231— 
Iowa  ▼.  Chicago.  M.  &  St.  P.  R.  Co.  4  Inters. 
Coffl.  Rep.  426,  33  Fed.  893 — State  ex  rel. 
Atty.  Gen.  ▼.  Gleason,  12  Fla.  271 — Jones  v. 
QuaDtrell.  2  Idaho.  155.  9  Pac.  418— Kraft  ▼. 
Keokuk.  14  Iowa.  88-— Henderson  v.  Mer- 
chants* Hut.  Ins.  Co.  25  La,  Ann.  347 — 
Frost  ▼.  Ilsley,  55  Me.  378 — Naoer  v.  Thom- 
as, 13  Allen.  577 — Hamilton  y.  Kneeland.  1 
NeT.  63— Cooke  t.  State  Nat.  Bank,  52  N. 
T..108,  11  Am.  Rep.  667. 

1338.  To  give  the  United  States  Supremi; 
Court  jurisdiction  of  a  writ  of  error  to  the 
rtate  court,  the  record  must  show  that  a 
Federal  question  not  only  might  have  been, 
but  actually  was,  raised  and  decided  ad- 
versely to  the  plaintiff  in  error.  Endow- 
ment k  Benev.  Asso.  v.  Kansas,  120  U.  S. 
103.  7  Sup.  Ct.  Rep.  499,  30:  593 
Church  V.   Kelsey,   121  U.  S.   282,   7   Sup. 

Ct  Rep.  897,  30:  960 

Clark  V.   Pennsylvanift,   128   U.   S.   395,   9 

Sup.  Ct.  Rep.  113,  32:  AB7 

Gray  t.  Coan,    154   U.   8.   589,   Appx.    14 

Sup.  Ct.  Rep.   1168.  38:  1088 

Oiied  in  Winona  A  St.  F.  R.  Co.  ▼.  PlaiuTleve. 

143  U.  S.  391.   36   L.  ed.   199.   12   Sup.    Ct. 

Rpp.  530— O'Nell  V.  Vermont.  144  V.  S.  335. 

88  L.  ed.  457.   12  Sup.   Ct.  Rep.  603— King 

T.  Mcliean  Asylum.  26  L.R.A.  798.  12  C.  C. 

A.  173.  21  U.  8.  App.  481.  64  Fed.  359. 

1339.  To  give  this  court  appellate  juris- 
diction under  §  25  of  the  judiciary  act  (or 
V.  S.  Rev.  «tat.  §  709.  U.  S.  Comp.  Stat. 
1901,  p.  575),  two  things  should  have  oc- 
enrred  and  be  apparent  in  the  record: 
Firet.  that  some  of  the  questions  stated 
ii  the  section  did  arise  in  the  court  below; 
ud  second,  that  a  decision  was  actually 
nade  thereon  by  the  same  court  in  the 
Banner  required  by  the  section.  Com- 
mercial Bank  of  Cincinnati  v.  Buckingham, 
5  How.  317,  12:  169 
M-Kinley  v.  Carroll,  12  Pet.  66.  9:  1002 
Crowell  v.  Randell,  10  Pet.  868,  9:  458 
Cited  in   Beaston   ▼.   Farmers'   Bank,    12   Pet. 

134.  t*  L.  ed.  1029 — Scott  v.  Jones,  5  How. 
374.  12  L.  ed.  196 — Kennedy  v.  Hunt,  7 
How.  594.  12  L.  ed.  833 — Smith  v.  Hunter. 
7  How.  743.  12  L.  ed.  896 — Doe  ex  dem. 
BarlMirie  ▼.  Eslava.  9  How.  444.  13  L.  ed. 
209— Curran  v.  Arkansas,  15  How.  321.  14 
L.  ed.  713 — ^Kauer  v.  Thomas,  13  Allen.  677. 

1340.  To  give  the  Supreme  Court  juris- 
diction over  a  state  judgment,  it  must  ap- 
pear on  the  record,  not  only  that  a  Federal 
<ni<^tion  was  presented  to  the  highest  court 
of  the  state  for  decision,  but  that  it  was 
decided,  or  that  its  decision  was  necessary 
to  the  judgment  or  decree  rendered  in  the 
case.  Chouteau  v.  Gibson,  111  U.  S.  200, 
4  Sup.  a.  Rep.  340,  28:  400 
Cited  In  Adams   County   v.   Burlington   &   M. 

RiTer  R.  Co.  112  U.  8.  127.  28  L.  ed.  680. 
5  Sup.  Ct  Rep.  77 — Detroit  City  R.  Co.  v. 
Guthard.  114  U.  S.  136.  29  I.,  ed.  118.  6 
Bop.  Ct.  R«p.  811 — Endowment  Benev.  Asso. 
▼.  KansM.  120  U.  S.  105,  30  L.  ed.  594,  7 
U.  8.  Diff.— 21 


Sop.  Ct.  Rep.  409 — Chapman  v.  Goodnow 
(Chapman  v.  Crane)  123  T7.  S.  R48.  31  L. 
ed.  238,  8  Sup.  Ct.  Rep.  211 — Brooks  v.  Mis- 
souri, 124  U.  S.  400.  31  L.  ed.  458.  8  Sup. 
Ct.  Rep.  443 — New  Orleans  Waterworks  Co. 
V.  Louisiana  Sugar  Ref.  Co.  125  U.  S.  20. 
31  L.  ed.  612,  8  Sup.  Ct.  Rep.  741 — De  Saus- 
sure  V.  Galllard.  127  U.  S.  234,  32  L.  ed. 
132,  8  Sup.  Ct.  Rep.  1053 — Hale  v.  Akers. 
132  U.  S.  565,  33  L.  ed.  446.  10  Sup.  Ct. 
Rep.  171 — San  Francisco  v.  Itsell.  133  U.  S. 
67.  33  L.  ed.  571,  10  Sup.  Ct.  Rep.  241— 
Israel  v.  Arthur,  152  U.  S.  362.  38  L.  ed. 
478,  14  Sup.  Ct.  Rep.  583 — Walles  v.  Smith, 
157  U.  S.  276,  39  L.  ed.  700.  16  Sup.  Ct. 
Rep.  624. 

1341.  The  jurisdiction  of  the  Supreme 
Court  for  the  review  of  a  judgment  of  the 
highest  court  of  a  state  depends  on  the  de- 
cision by  that  court  of  one  or  moi'e  of  the 
questions  specified  in  U.  S.  Rev.  Stat.  § 
709,  and  in  the  way  there  mentioned.  De- 
troit City  R.  Co.  v.  Guthard,  114  U.  S. 
133,  5  Sup.  Ct.  Rep.  811,  29:  118 
Cited  in  Wailos  v.   Smith,   157  U.   8.  276,  39 

L.  ed.  700,  15  Sup.  Ct.  Rep.  624. 

1342.  The  25th  section  of  the  judiciary 
act  does  not  apply  to  a  judgment  of  a  state 
court  which  did  not  decide  the  question  in- 
volved, but  refused  to  take  jurisdiction 
of  the  case.    Semple  v.  Hager,  4  Wall.  431, 

18:402 

1343.  Even  though  it  does  not  conclusive- 
ly appear  to  be  the  fact,  yet,  where  the 
state  court  may  properly  have  disposed  of 
the  case  without  deciding  the  Federal  ques- 
tion, its  judgment  is  not  reviewable  in  the 
Supreme  Court  of  the  United  States.  Kling- 
er   v.  Missouri,   13   Wall.  257,  20:635 

1344.  A  Federal  question,  although  re- 
ferred to  in  the  assignments  of  error  in  the 
state  appellate  court  and  in  the  Supreme 
Court  of  the  United  States,  cannot  be 
considered  by  the  latter  court  on  writ  of 
error  to  the  state  court,  where  it  does  not 
appear  that  the  state  court  dealt  with 
the  question,  and  it  may  have  refused  to 
do  so  on  the  ground  that  it  was  not  raised 
in  the  trial  court.  Cox  v.  Texas,  202  U.  8. 
446,    26    Sup.   Ct.    Rep.    671,  50:  1099 

Necessity  of  deciding  Federal  question 
In  terms. 

Necessity   of  Record   Showing,  see  in- 
fra, 2309-15. 
See  also  infra,  1434,  1679. 

1345.  A  decision  of  the  Federal  question 
in  terms  is  not  essential.  If  a  decision  of 
such  question  was  necessarily  involved  in 
the  judgment  rendered,  it  is  not  a  matter 
of  importance  that  the  state  court  avoided 
all  reference  to  the  question.  Chapman  v. 
Crane  (Chapman  v.  Goodnow),  123  U.  S. 
540,  8  Sup.  Ct.  Rep.  211,  31:235 
Bell's    Gap    R.    Co.    v.    Pennsylvania,    134 

U.  S.  232,  10  Sup.  Ct.  Rep.  533,      33:  892 

Chicago,   B.   &  Q.   R.   Co.   v.   Chicago,   166 

U.  S.  226,  17  Sup.  Ct.  Rep.  581,       41 :  979 

1346.  Where  it  appears  from  the  record, 
by  clear  and  necessary  intendment,  that 
the  Federal  question  was  directly  involved 
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so  that  the  state  court  could  not  have  giv- 
en judgment  without  deciding  it,  the  Su- 
preme Court  has  appellate  jurisdiction. 
Sayward  v.  Denny,  158  U.  S.  180,  15  Sup. 
a.'  Rep.  777,  39:  941 

Cited  In  Missouri,  K.  ft  T.  R.   Co.  v.   Haler, 

160  U.   S.  622,  42  L.  ed.  881.  18  Sap.   Ct 

Rep.  488. 

1347.  The  Supreme  Court  has  jurisdiction 
under  the  25th  section  of  the  act  of  1789, 
when  it  appears  from  the  record  that  the 
question  was  necessarily  involved  in  the 
decision,  and  that  the  state  court  could  not 
have  given  the  judgment  or  decree  which 
it  passed  without  deciding  it.  Armstrong 
V.  Athens  County,  16  Pet.  281,  10:  965 
eUed   m   Mobile   v.    Hallett,   16   Pet.   264,    10 

L.  ed.  959 — Planters*  Bank  v.  Sharp,  6  How. 
381,  12  L.  ed.  460 — ^Kennedy  ▼.  Hunt,  7  How. 
594,  12  L.  ed.  833 — GUI  v.  Oliver,  11  How. 
549,  18  L.  ed.  808 — Lawler  v.  Walker,  14 
How.  166.  14  L.  ed.  867 — Cnrran  v.  Arkan- 
sas, 16  How.  321,  14  L.  ed.  713 — Bell  v. 
Heame,  19  How.  263,  16  L.  ed.  618 — Lowns- 
dale  V.  Parrish,  21  How.  294,  16  L.  ed.  81 
— Bridge  Proprs.  v.  Hoboken  Land  ft  Improv. 
Co.  1  Wall.  148,  17  L.  ed.  676— Walker  v. 
Villavaso,  6  Wall.  128,  18  L.  ed.  854— Har- 
ley  V.  Street,  14  Wall.  86,  20  L.  ed.  787— 
Mnrdock  v.  Memphis,  20  Wall.  628.  22  L.  ed. 
441 — Moore  v.  Mississippi,  21  Wall.  638,  22 
L.  ed.  654 — Murray  v.  Charleston,  96  U.  S. 
442,  24  L.  ed.  762 — Crossley  v.  New  Orleans, 
108  U.  S.  105,  27  L.  ed.  667,  2  Sup.  Ct. 
Rep.  800 — Kaukauna  Water  Power  Co.  v. 
Green  Bay  ft  M.  Canal  Co.  142  tJ.  S.  209, 
36  L.  ed.  1009,  12  Sup.  Ct.  Rep.  173 — Groat 
Western  Telog.  Co.  v.  Purdy.  162  U.  S.  336, 
40  L.  ed.  990,  16  Sup.  Ct.  Rep.  810 — F.  G. 
Oxley  Stave  Co.  v.  Butler  County,  166  U. 
S.  659,  41  L.  ed.  1153,  17  Sup.  Ct.  Rep.  709 
— Darden  v.  Lines,  2  Fla.  687 — Nauer  v. 
Thomas,  13  Allen,  577 — State  ex  rel.  Curtice 
V.  Smith,  177  Mo.  95,  76  S.  W.  625— Hamil- 
ton V.  Kneeland,  1  Nev.  63. 

1348.  Where  a  state  court  did  not,  in 
terms,  pass  upon  the  claim  distinctly  made 
there,  that  the  statutes  of  the  state  under 
which  the  proceedings  were  had  were  in 
derogation  of  rights  and  privileges  secured 
to  appellant  by  the  Constitution  of  the 
United  States,  but  the  final  judgment  oi 
that  court  necessarily  involved  an  adjudica- 
tion of  that  claim,  this  court  has  juris- 
diction to  review  the  case.  Chicago  L. 
Ins.  Co.  V.  Needles,  113  U.  S.  574,  5  Sup. 
Ct.  Rep.  681,  28:  1084 
Cited  in  Cornell  v.  Green,  163  U.  S.  81,  41  L. 

ed.  78,  16  Sup.  Ct.  Rep.  969 — Chicago,  B. 
ft  I.  R.  Co.  v.  Chicago,  166  U.  S.  232,  41 
L.  ed.  983,  17  Sap.  Ct.  Rep.  681 — F.  G.  Ox- 
ley  Stave  Co.  v.  Butler  County,  166  U.  S. 
659,  41  L.  ed.  1163,  17  Sop.  Ct  Rep.  700— 
Missouri,  K.  ft  T.  R.  Co.  v.  Haber,  169  U. 
S.  622,  42  L.  ed.  881,  18  Sup.  Ct.  Rep.  488 
— ^McQuade  v.  Trenton,  172  U.  S.  639,  43 
L.  ed.  582,  19  Sup.  Ct.  Rep.  292 — Yazoo  ft 
M.  Valley  R.  Co.  v.  Adams,  180  IT.  S.  14, 
46  L.  ed.  404,  21  Sop.  Ct  Rep.  240— Nash- 
ville, C.  ft  St  L.  R.  Co.  V.  Taylor,  86  Fed. 
178 — Bute  ex  lel.  Curtice  v.  Smith,  177 
Mo.  95,  76  S.  W.  626. 

1349.  The  denial  of  a  motion  made  in  ar- 
rest of  a  judgment  of  a  state  court  enforc- 
ing a  state  statute,  by  which  motion  the  in- 
validity of  such  statute  was  specially  set 


up  on  the  ground  of  its  repugnancy  to  U. 
S.  Const.  14th  Amend.,  presents  a  Federal 
question  which  gives  the  Supreme  Conn 
jurisdiction  to  review  the  judgment  of  tlie 
highest  court  of  the  state  affirming  su'^h 
judgment,  although  such  court  did  not  in 
terms  pass  upon  the  Federal  constitutional- 
ity of  the  law.  St.  Louis  Consol.  Coal  Co. 
V.  Illinois,  185  U.  S.  208,  22  Sup.  Ct  Rep. 
616,  46:  872 

1350.  The  decision  of  a  state  court  denv- 
ing  the  validity  of  a  statute  which  was  the 
foundation  of  a  contract,  and  in  reality  giv- 
ing effect  to  subsequent  statutes  which  im- 
pair the  obligation  of  the  contract,  presents 
a  Federal  question  for  the  purposes  of  a 
writ  of  error  from  the  Supreme  Court  of 
the  United  States,  although  the  state  court, 
in  its  opinion,  considers  only  the  act  which 
it  holds  void,  and  does  not  discuss  the 
later  acts.  McCullough  v.  Virginia,  172 
U.  S.  102,  19  Sup.  a.  Rep.  134,      43:  382 

(4)  What  Oanatitutea  a  Decision  of  a 
Federal  Question, 

(a)  Oenerally, 

1351.  A  judgment  which  avoids  all  refer- 
ence to  a  Federal  question,  a  decision  as 
to  which  is  actually  necessary  to  the  deter- 
mination of  the  case,  is  as  much  against 
the  right  claimed  as  though  it  had  been 
directly  refused.  Chapman  v.  Crane  (Chap- 
man V.  Goodnow)  123  U.  S.  540,  8  Sup.  Ct. 
Rep.  211,  31 :  235 
Cited  In  0*NelI  v.  Vermont,  144  U.  8.  358,  36 

L.  ed.  466,  12  Sup.  Ct  Rep.  693 — ^Taaoo  A 
M.  Valley  R.  Co.  v.  Adams,  190  U.  8.  15, 
46  L.  ed.  404,  21  Sup.  Ct.  Rep.  240. 

1352.  There  has  been  no  decision  against 
the  validity  of  a  Federal  statute  where  the 
state  court  merely  denied  the  existence  of 
the  facts  necessary  to  bring  the  case  within 
its  operation.  Cniry  v.  Devlin,  154  U.  8. 
619,  14  Sup.  Ct.  Rep.  1199,  23:  510 

1353.  The  highest  court  of  a  state,  in  ap- 
proving the  affirmanoe  of  the  judgment  of  a 
trial  court  by  an  intermediate  appellate 
court,  cannot  be  held  to  have  decided 
against  the  claim  of  a  plaintiff  in  error 
with  which  the  trial  court  was  not  called 
upon  to  deal.  Chemical  Nat.  Bank  v.  City 
Bank  of  Portage,  160  U.  S.  646,  16  Sup.  CU 
Rep.  417,  40:  568 

1354.  The  decree  of  a  state  ocurt  direct- 
ing the  dismissal  of  a  bill  to  establish  a 
trust  in  real  property  on  the  theory  ths* 
a  sale  of  the  property  was  in  vioiatioL  o^ 
an  act  of  Congress,  because  it  was  of  t'n 
opinion  that  no  trust  was  proved,  is  rot 
reviewable  in  the  Supreme  Court  of  the 
Tnited  SUtes.  Smith  ▼.  Adsit,  23  Wall. 
368,  23:  114 

1355.  There  has  been  no  decision  of  the 
Federal  question  in  the  highest  court  of  the 
state  in  which  a  decision  in  the  suit  could 
be  had,  which  is  essential  to  sustain  a  writ 
of  error  from  the  Supreme  Court  of  the 
United    States,    where    the    highest    state 
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etnrt  dismissed  an  appeal  in  the  suit  be- 
eanse  of  a  defect  in  the  parties  to  such 
appeal.  Newman  v.  Gates,  204  U.  S.  89, 
27  Sup.  Ct.  Rep.  220,  51 :  385 

1356.  A  decision  that  words  used  in  a 
pleading  in  another  suit  cannot  be  made  the 
foundation  of  an  action  for  damages  does 
not  involve  any  questions  of  a  Federal  na- 
ture for  review  on  writ  of  error  to  a  state 
court  by  the  Supreme  Court  of  the  United 
States.  Abbott  v.  National  Bank  of  Ck>m- 
merce,  175  U.  S.  409,  20  Sup.  Ct.  Rep.  153, 

44:217 

1357.  The  validity  of  the  legal  tender  acts 
must  he  deemed  to  have  been  decided  against 
in  a  decision  of  a  state  court  holding  bad 
on  demurrer  a  plea  of  tender,  where  the 
record  shows  no  other  ground  for  such  deci- 
sion than  that  the  tender  was  made  in  legal 
tender  notes  of  the  United  States.  Dooley 
T.  Smith,  13  WaR  604,  20:  547 

1358.  No  Federal  question  is  necessarily 
raised  by  a  record  showing  the  decision  of 
a  state  court  overruling,  as  insufficient  to 
bar  the  action,  an  objection  to  recovering 
upon  a  marine  insurance  policy,  that  the 
▼essel  insured  was  sailing  under  circum- 
stances rendering  her  liable  to  forfeiture  for 
fiolation  of  the  laws  of  the  United  States, 
since,  even  admitting  the  latter  circum- 
stance, the  invalidity  of  the  policy  was  not 
thereby  established.  Ocean  Ins.  Co.  v. 
Polleys,  13  Pet.  157,  10:  105 

(b)  Mailers  as  to  Federal  AuihorUy. 

1859.  The  decision  of  a  state  court  in 
favor  of  the  jurisdiction  of  a  Federal  court 
in  another  action  cannot  be  reviewed  un- 
der U.  S.  Rev.  Stat.  §  709,  U.  S.  Comp.  Stat. 
1901,  p.  575,  as  a  decision  on  an  author- 
ity exercised  under  the  United  States,  since 
it'  is  in  favor  of  such  authority.  Abbott 
V.  Xational  Bank  of  Commerce,  175  U.  S. 
409.  20  Sup.  Ct.  Rep.  153,  44:  217 

Cited  \n  John   Bad  Blk  v.  United  States,  177 

U.  8.  529,   44  L.  ed.  874,  20  Sup.  Ct.  Rep. 

729. 

1350.  A  decision  of  a  state  court  adverse 
to  a  claim  of  title  founded  upon  a  pre-emp- 
tion entry,  although  rested  on  the  ground 
that  such  entry  was  obtained  by  fraud, 
is  reviewable  in  the  Supreme  Court  of  the 
United  States  as  a  decision  against  the 
validity  of  an  authority  exercised  under 
the  United  SUtes.  Lytle  v.  Arkansas,  22 
How.  193,  1«-  306 

1361.  The  mere  fact  that  defendant  in  a 
negligence  action  in  a  state  court  was  a 
receiver  appointed  by  a  Federal  court  does 
not  render  the  judgment  against  him  re- 
viewable in  the  Supreme  Court  of  the  Unit- 
ed States,  as  a  denial  of  the  validity  of  an 
auiliority  exercised  under  the  United  States. 
Bausman  t.  Dixon,  173  U.  S.  113,  19  Sup. 
a  Rep.   316,  43:  633 

1362.  A  judgment  of  the  highest  state 
eovrt  in  favor  of  a  trustee  in  bankruptcy 
li  ta  action  brought  by  him  to  recover  the 


value  of  an  alleged  voidable  preference  may 
be  reviewed  by  the  Federal  Supreme  Court 
as  a  decision  against  a  Federal  right  or 
immunity,  specially  set  up  or  claimed,  where 
the  state  court  answered  some  of  the  de- 
fendant's contentions  by  the  construction 
which  it  gave  to  the  bankrupt  act.  Eau 
Claire  Nat.  Bank  v.  Jackman,  204  U.  S.  522, 
27  Sup.  Ct.  Rep.  391,  51 :  596 

1363.  A  state  court  cannot  be  held  to 
have  decided  against  a  Federal  right  based 
on  an  order  of  a  Federal  court  appointing 
a -receiver  of  a  corporation,  where  its  de- 
cision that  such  appointment  was  ineffectual 
to  devest  the  control  of  the  state  court 
over  the  assets  of  such  corporation,  or  de- 
feat its  right  to  enforce  its  judgment  lor 
an  accounting  and  other  relief  sought  in 
a  suit  which  had  been  pending  several  years, 
and  in  which  a  receiver  had  been  asked 
and  direction  therefor  made  by  an  appellate 
court  on  remanding  the  cause  prior  to  the 
appointment  of  the  Federal  court,  was  rest- 
ed on  the  principle  that  the  court  which 
first  acquires  jurisdiction  of  the  subject- 
matter  of  an  action  will  retain  it  until  the 
controversy  is  finally  determined.  Mis- 
souri P.  R.  Co.  V.  Fitzgerald,  160  U.  S.  556, 
16  Sup.  Ct  Rep.  389,  40:  536 

1364.  No  decision  upon  a  Federal  question 
was  involved  in  a  decree  of  a  state  court 
enforcing  a  contract  for  the  transfer  and 
use  of  an  inventor's  right,  notwithstanding 
the  pendency  of  an  appeal  from  t»,  decree 
of  the  circuit  court  of  the  United  States  dis- 
missing a  suit  for  the  infringement  of  the 
patent,  where  the  state  court  held  that  the 
subject-matter  of  the  two  suits  was  so  dif- 
ferent that  the  prosecution  of  the  one  did 
not  interfere  with  the  prosecution  of  the 
other.  Marsh  v.  Nichols,  S.  &  Co.  140  U.  S. 
344,  11  Sup.  Ct.  Rep.  798,  35:  413 

1365.  A  state  court,  in  refusing  to  regard 
garnishment  proceedings  in  a  Federal  court 
as  a  bar  to  an  action  against  the  garnishee, 
does  not  so  pass  upon  a  Federal  question 
as  to  give  the  Supreme  Court  of  the  Unit- 
ed States  jurisdiction,  where  the  notice  of 
garnishment  may  have  been  issued  and 
served  after  jurisdiction  had  attached  in 
the  state  court,  and  the  abandonment  of 
such  proceedings  was  the  reason  given  by 
the  state  court  for  refusing  to  entertain  the 
objection.  Missouri  P.  R.  Co.  v.  Fitzgerald, 
160  U.   S.  556,  16  Sup.  Ct.  Rep.  389, 

40:536 

1366.  A  ruling  of  a  state  court  sustaining 
a  demurrer  to  a  replication  in  which  plain- 
tiff alleged  that  the  decision  by  the  Land 
Department  of  a  question  of  fact  on  the 
hearing  of  a  protest  filed  by  him  and  others 
against  defendants'  original  mineral  entry 
was  res  judicata  in  an  adverse  suit  in 
which  defendants  rely  on  a  subsequent  en- 
try involves  no  decision  of  a  Federal  ques- 
tion, but  is  a  mere  determination  that  one 
who  was  not  a  party  could  not  claim  the 
advantages  of  a  party.  Reals  v.  Cone,  188 
U.  S.  184,  23  Sup.  a.  Rep.  275,        47:  435 
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1367.  A  decision  by  a  state  court  settling 
a  boundary  ]ine  on  general  principles  of 
law  amounts  to  a  decision  against  a  right 
set  up  under  the  supposed  decision  of  the 
register  and  receiver  of  the  Land  Office  in 
ejectment,  where  it  was  claimed  that  the 
boundaries  of  the  land  were  settled  other- 
wise by  such  officials  acting  under  the  au- 
thority of  acts  of  Congisess.  Doe  ex  dem. 
Barbaric  v.  Mobile,  9  How.  451,       13:  212 

1368.  The  refusal  of  the  state  court  to 
consider  the  effect  as  an  estoppel  of  a  prior 
adjudication  in  a  Federal  court,  a  quctitipn 
which,  though  not  presented  in  the  printed 
brief  of  counsel,  was  fairly  presented  by 
the  pleadings,  proofs,  and  assignments  of 
errors,  and  was  necessarily  involved  in  the 
determination  of  the  case,  is  equivalent  lo 
a  decision  upon  the  Federal  right  involved 
therein.  Des  Moines  Nav.  &  R.  Co.  v.  Iowa 
Homestead  Co.  123  U.  8.  552,  8  Sup.  Ct. 
Rep.  217,  31 :  202 

(c)  Matters  as  to  State  Legislation  and 

AtUhority, 

See  also  infra,  2247. 

1369.  A  decision  upon  the  validity  of  a 
state  statute  is  not  necessarily  involved  in 
a  judgment  of  a  state  court  because  its 
authority  to  enter  such  judgment  rested 
solely  upon  that  statute.  The  Victory  v. 
Boylan  (The  Victory) ,  6  Wall.  382,  18:  848 
Cited  In  Woodruff  v.  Parham,  8  Wall.  138,  19 

L.   ed.  387. 

1370.  A  state  court  does  not  render  a  de- 
cision in  favor  of  the  authority  exercised 
under  any  state,  within  the  meaning  of  U. 
S.  Rev.  Stat.  §  709,  U.  S.  Comp.  Stat.  1901, 
p.  575,  where  it  merely  decides  a  ques- 
tion as  to  the  jurisdiction  of  a  Federal 
court,  and  where  the  author itv  of  the  state 
court  to  decide  this  matter  is  not  drawn  ii* 
question.  Abbott  v.  National  Bank  of  Com- 
merce, 175  U.  S.  409,  20  Sup.  Ct.  Rep.  153. 

44:217 

1371.  A  Federal  question  which  will  sup- 
port a  writ  of  error  to  a  state  court  is  not 
raised  by  a  decision  of  a  state  court  against 
the  validity  of  a  statute  under  which 
bonds  were  issued,  although  it  had  held  the 
statute  valid  before  their  issue,  where  its 
decision  is  based  on  the  Constitution  and 
laws  of  the  state.  Turner  v.  Wilkes  Coun- 
ty, 173  U.  S.  461,  19  Sup.  Ct.  Rep.  464. 

43:  768 

Cited  in   Brb  v.    Morasch,    177  U.   S.   585.   44 

L.  ed.  898,  20  Sup.   Ct.  Rep.  819 — Yazoo  & 

M.   Valley   R.   Co.   v.   Adams,    180   U.    B.   46. 

46   L.  ed.  418,  21   Sup.  Ct.  Rep.  256. 

1372.  The  ruling  of  a  state  court  adverse 
to  a  claim  upon  a  judgment,  because  the 
notes  for  which  such  judgment  was  rendered 
were  given  for  a  loan  of  Confederate  money, 
and  the  transaction  which  resulted  in  the 
acquisition  of  the  notes  were  had  between 
enemies  during  the  Civil  War,  in  violation 
of  the  proclamation  of  the  President  forbid- 
ding commercial  intercourse  with  the  enemy, 


is  not  the  subject  of  review  by  the  Supreme 
Court  of  the  United  States,  where  such  rul- 
ing was  based  upon  its  previous  adjudica- 
tions, and  not  upon  the  provision  in  the 
state  Constitution  subsequently  adopted, 
prohibiting  enforcement  of  contracts  found- 
ed upon  Confederate  money.  Stevenson  ▼. 
Williams,  19  Wall.  572,  22:  162 

Cited    in    New    Orleans    Waterworks    Co.    v. 

Louisiana  Sugar  Ref.  Co.   125  U.   8.  34,  31 

L.  ed.  613.  8  Sup.  Ct.  Rep.  741 — Kreiger  ▼. 

Shelby  R.  Co.   125  U.   S.  46,  31  L.  ed.  678. 

8    Sup.    Ct.    Rep.    752 — Winona  A   St.   P.   R. 

Co.  v.   Plalnview,   143  U.  S.  893,  36  L.  ed. 

200,  12  Snp.  Ct.  Rep.  530. 

1373.  The  judgment  of  a  state  court  sus- 
taining the  validity  of  the  New  York  mile- 
age book  act  which  was  claimed  to  violate 
the  commerce  clause  of  the  Federal  Consti- 
tution does  not  present  a  Federal  question, 
where  the  court  held  that  the  statute  did 
not  require  the  issuance  of  mileage  tickets 
covering  interstate  transportation.  Erie  R. 
Co.  V.  Purdy,  185  U.  S.  148,  22  Sup.  Ct. 
Rep.  605,  48:  847 

1374.  No  decision  qs  to  the  repugnancy  lo 
the  Federal  Constitution  of  a  state  statute 
providing  for  the  addition  of  50  per  cent 
to  the  amount  of  a  verdict  is  involved  in 
the  holding  of  a  state  court  that  a  party 
who  has  availed  himself  of  the  provision  of 
such  statute  for  the  assessment  of  damages 
by  a  jury  is  estopped  from  contesting  its 
validity.  Electric  Co.  v.  Dow,  166  IL  S. 
489,  17  Sup.  Ct.  Rep.  645,  41:  1088 

1375.  A  judgment  of  a  state  court  against 
the  cashier  of  a  national  bank  for  his  fail- 
ure to  comply  with  certain  requirements  of 
a  state  law  is  reviewable  in  the  Supreme 
Court  of  the  United  States,  where  his  de- 
fense was  that  he  was  amenable  to  no  law 
but  a  law  of  Congress,  and  that  a  state  leg- 
islature had  no  power  to  prescribe  his  duty, 
as  the  judgment  could  not  have  been  ren- 
dered without  holding,  and  in  effect  decid- 
ing, that  this  plea  was  bad.  Waite  v.  Dow- 
ley,  94  U.  S.  527,  24:  181 

State  legislation  impairing  contract  ob- 
ll^ratlons. 
Necessity  of  Making  Decision,  wf  tn- 
pra,  1350. 

1376.  A  writ  of  error  to  review  a  judg- 
ment of  a  state  court  ousting  a  corporation 
from  its  franchise  for  violation  of  the  stat- 
utes of  the  state  relating  to  the  manufac- 
ture and  sale  of  oleomargarine  will  not  be 
dismissed  on  the  ground  that  adequate  sup- 
port for  the  judgment,  irrespective  of  any 
substantial  Federal  question,  is  afforded  by 
the  finding  of  the  state  court  that  the  cor- 
poration had  violated  a  statute  in  refusing 
to  furnish  samples  as  therein  required, 
where  the  judgment  of  the  court  was  based 
upon  the  consideration  given  by  it  to  all 
the  asserted  violations  of  the  statutes  joint- 
ly, which  statutes  were  contended  to  be 
repugnant  to  the  Constitution  of  the  Unit- 
ed States.  Capital  City  Dairy  Co.  v.  Ohio, 
183  U.  S.   238,  22  Sup.  a.  Rep.   120, 

46:  171 
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1177.  Wliere  the  United  States  Supreme 
Oourt  agrees  with  the  supreme  court  of  a 
state  that  no  contract  is  created  by  a  stat- 
ute, and  hence  thi  re  is  none  to  be  impaired, 
no  Federal  question  arises,  and  it  has  no 
jurisdiction.  Weber  v.  Rogan,  188  U.  S. 
10.  23  Sup.  Ct.  Rep.  263,  47:  363 

CiUd   Id    Tampa    Waterworks    Co.    y.    Tampa, 

199  U.  S.   243,  50  U  ed.    173,   20   Sup.   Ct. 

Bep.  23— Sedalla  v.  Donohue,   190  Mo.  418, 

89  S.   W.   386. 

1378.  The  decision  by  a  state  court  that 
an  alleged  contract  never  existed  because 
of  the  want  of  a  compliance  with  a  state 
statute,  whereupon  judgment  is  given  whol- 
ly without  reference  to  a  subsequent  statute 
which  is  alleged  to  have  impaired  the  obli- 
gation of  the  contract,  does  not  involve 
a  Federal  question.  Bacon  v.  Texas,  163 
U.  S.  207,  16  Sup.  Ct.  Rep.  1023,  41:  132 
Cited  in  Bak(»r  v.  Brlckell,  166  U.   S.  717.  41 

L.  ed.  1180,  17  Sup.  Ct.  Rep.  091— Wbeelan 
T.  Brickeil.  106  U.  S.  718,  41  L.  ed.  1186, 
17  Sup.  Ct.  Rep.  1002— McCullough  v.  Vir- 
ginia. 172  U.  S.  116.  43  L.  ed.  387,  19  Sup. 
Ct  Rep.   134. 

1379.  The  state  court  cannot  be  held  to 
liave  decided  a  question  as  to  the  impair- 
ment of  the  obligation  of  a  contract  unless 
it  has  given  effect  to  subsequent  state  legis- 
lation claimed  to  have  accomplished  that 
result.  Lehigh  Water  Co  v.  Easton,  121  U. 
S.  388,  7  Sup.  Ct.  Rep.  916,  30:  1059 
Bacon  v.  Texas,  163  U.  S.  207,  16  Sup.  Ct. 

Rep.  1023,  41:132 

New  Orleans   Waterworks  Co.  v.  Louisiana 

Sugar  Ref.  Co.  125  U.  S.  18,  8  Sup.  Ct. 

Rep.  741,  31:  607 

Winona  &  «t.  P.  R.  Co.  v.  Plainview,  143 

U.  S.  371,  12  Sup.  Ct.  Rep.  530,      36:  191 

1380.  Where  the  state  court  bases  its 
jndgment  entirely  upon  the  effect  and 
construction  of  the  statutes  claimed  to 
create  the  contract,  and  upon  grounds  which 
vould  have  been  equally  controlling  if  the 
later  acts  had  not  been  passed,  the  United 
Stales  Supreme  Court  cannot  review  the 
judgment.  Kreiger  v.  Shelby  R.  Co.  12b  U. 
^  39,  8  Sup.  Ct.  Rep.  752,  31 :  675 

1381.  Effect  cannot  be  deemed  to  have 
i)<^n  given  to  a  legislative  enactment 
claimed  to  impair  the  obligation  of  a  con- 
tract by  a  decision  of  a  state  court  en- 
f erring  a  liability  voluntarily  assumed  un- 
<ifr  such  statute.  Winona  &  St.  P.  R.  Co. 
V.  Plainview,  143  U.  S.  371,  12  Sup.  C^. 
Rep.  530,  36:  191 

1382.  Where  the  state  court  decides  that 
*n  alleged  contract  never  existed  because 
of  the  want  of  a  compliance  with  a  state 
stttnte,  and  renders  judgment  wholly  with- 
tHit  reference  to  the  subsequent  statute, 
which  is  alleged  to  have  impaired  the  obli- 
)^tion  of  the  contract,  the  Supreme  Court 
of  the  United  States  cannot  review  such 
judgment.  Bacon  v.  Texas,  163  U.  S.  207, 
16  Sap.  Ct.  Rep.  1023,  41 :  132 

r 

1383.  A  decision  by  the  state  court  thatj 
IB  act  of  Confess  grantin*;  land  to  Ohio  for  | 
the  construction  of  canals  did  not  consti- 


tute a  contract  for  the 
ance  of  such  canals  and 
be  impaired  by  a  state 
a  canal  and  leasing  it 
pany,  is  reviewable  in 
of  the  United  States. 
H.  Valley  &  A.  R.  Co. 
Sup.  Ct.  Rep.  39», 


perpetual  mainten- 
could  not,  therefore, 
statute  abandoning 
to  a  railroad  com- 
tlie  Supreme  Court 
Walsh  V.  Columbus 

176  U.  S.  469,  20 
44:548 


1384.  A  decision  of  a  state  court  adverse 
to  a  claim  of  an  exclusive  franchise  granted 
by  an  inferior  court  acting  under  legisla- 
tive authority,  which  could  not  be  impaired 
by  subsequent  legislation  without  violating 
the  contract  clause  of  the  Federal  Constitu- 
tion, is  reviewable- in  the  Supreme  Court  of 
the  United  States,  although  the  state 
court  disposed  of  the  case  by  deciding  that 
the  state  statutes  did  not  authorize  the 
inferior  court  to  grant  such  an  exclusive 
franchise,  and  in  so  doing  gave  a  construc- 
tion to  a  state  statute.  Wright  ▼.  Nagle, 
101  U.  S.  791,  25:  921 

1385.  A  decision  of  a  state  court  invalidat- 
ing certain  state  bonds  because  in  excess 
of  the  limit  of  state  indebtedness  prescribed 
by  the  state  Constitution  is  reviewable  by 
the  Supreme  Court  of  the  United  States, 
where  it  was  contended  in  the  state  court 
that  such  bonds  were  founded  on  an  obliga- 
tion which  existed  prior  to  the  adoption 
of  the  constitutional  provision.  Williams 
V.  Louisiana,  103  U.  S.  637,  26:  595 
Cited   in   Trimble   v.   People,   19   Colo.    192,   41 

Am.  St.  Rep.  236,  34  Pac.  981. 

1386.  The  judgment  of  a  state  court  en- 
forcing a  cause  of  action  provided  by  a 
state  statute  in  case  of  a  default  in  payment 
over  an  objection  that  the  statute,  as  con- 
strued by  the  authorities,  impaired  the  ob- 
ligation of  a  contract,  gives  effect  to  such 
statute  so  as  to  render  the  judgment  review- 
able in  the  Supreme  Court  of  the  Uuited 
States,  although  it  rests  on  the  ground  that 
payments  previously  made,  and  accepted  by 
the  state,  are  void;  and  the  court  did  not 
mention  the  statute.  Houston  &  T.  C.  R. 
Co.  V.  Texas,  177  U.  S.  66,  20  Sup.  Ct.  Rep. 
545,  44:  673 

1387.  A  decision  of  a  state  court  uphold- 
ing a  municipal  tax  on  a  bridge  on  the 
ground  that  the  bridge  company,  by  accept- 
ing its  franchise  from  the  city,  voluntarily 
agreed  that  the  bridge  should  be  subject 
to  taxation,  rests  upon  a  ground  broad 
enough  to  dispose  of  the  case  without  ref- 
erence to  the  Federal  question  involved  in 
the  contention  that  the  tax  ordinances  of 
the  city  impaired  the  obligations  of  its 
charter  from  the  state,  and  of  a  contract 
which  the  bridge  company  entered  into  with 
a  railroad  company  for  the  maintenance 
and  operation  of  the  bridge.  Henderson 
Bridge  Co.  v.  Henderson,  141  U.  S.  679,  12 
Sup.  a.  Rep.  114,  35:  900 

1388.  No  denial  of  relator's  contention 
that  the  limitation  of  municipal  taxing 
power  made  by  a  state  statute  violated  the 
contract  clause  of  the  Federal  Constitution 
is  involved   in   the   refusal  of   the   highest 


326 


APPEAL  AND  ERROR,  III.  d,  9,  g,    (4),   (d). 


state  court,  after  affirming  the  judgment 
of  an  inferior  court  wliicli  granted  in  the 
exact  form  prayed  for  a  mandamus  to  com- 
pel a  municipality  to  exhaust  its  power  of 
taxation  if  necessary  for  the  payment  of  a 
judgment,  to  grant  a  rehearing  and  define 
the  rate  of  taxation.  Louisiana  ex  rel. 
New  Orleans  Gaslight  Co.  ▼.  New  Orleans, 
108   U.   S.   568,   2   Sup.  a.  Rep.   955, 

27:823 

1389.  Where  the  state  court  rested  its 
judgment  enforcing  the  payment  of  taxes 
on  railway  property,  not  upon  the  ground 
that  such  property  was  rendered  taxable 
by  any  law  passed  subsequent  to  the  com- 
pany's charter,  but  that  under  the  terms 
of  the  charter  itself  such  property  was 
taxable,  the  Supreme  Court  of  the  United 
States  is  without  jurisdiction  to  review  that 
judgment.  St.  Paul,  M.  &  M.  R.  Co.  v. 
Todd  County,  142  U.  S.  282,  12  Sup.  Ct. 
Rep.  281,  35:  1014 

1390.  A  decision  of  a  state  court  which 
gives  effect  to  state  statutes  subjecting  the 
property  of  a  railroad  company  to  taxation 
that  are  daimed  to  impair  tne  obligation 
of  a  charter  exemption  from  taxation  is 
reviewable  in  the  Supreme  Court  of  the 
United  States,  although  such  decision  was 
rested  on  the  ground  that  the  exemption 
clause  was  invalid  because  in  conflict  with 
the  state  Constitution,  and  because  of  its 
vagueness  and  uncertainty.  Mobile  k  O. 
R.  Co.  V.  TennfiMee,  153  U.  S.  486,  14  Sup. 
Ct  Rep.  968,  38:  793 

1391.  Where  it  is  claimed  that  the  obliga- 
tion of  a  contract  of  exemption  from  taxa- 
tion has  been  impaired  by  the  general  tax 
laws  of  the  state,  and  the  state  court  justi- 
fies such  impairment  on  the  ground  of  the 
surrender  of  such  exemption  by  long  acquies- 
cence in  the  imposition  of  taxes,  the  Su- 
preme Court  of  the  United  States  has  juris- 
diction to  review  that  decision.  New  Jersey, 
Given,  Prosecutor,  v.  Wright  (Given  v. 
Wright)  117  U.  S.  648,  6  Sup.  Ct  Rep.  907, 

29:  1021 

1392.  The  decision  of  a  state  court  which 
gives  effect  to  a  state  revenue  law,  and 
holds  that  a  contract  does  not  confer  a 
right  of  exemption  from  its  operation,  may 
involve  a  Federal  question,  although  the 
state  court  concedes  that  the  contract  is 
valid,  but  denies,  merely,  that  the  particu- 
lar property  in  question  was  embraced  with- 
in its  terms.  Wilmington  &  W.  R.  Co. 
V.  Alsbrook,  146  U.  S.  279,  13  Sup.  Ct.  Rep. 
72,  36: 972 

(d)  Bights    and    ImmuniUeB    Claimed 
under  Federol  Lmw. 

See  also  infra,  1522. 

1393.  A  decision  of  a  state  court  refusing 
a  petition  for  a  writ  of  mandamus,  in 
which  relator  claimed  and  set  up  a  right 
under  the  Constitution  of  the  United  States, 
is  tantamount  to  the  denial  of  that  right, 


^and  is,  therefore,  reviewable  in  the  Supreme 

*Court  of  the  United   States.     Detroit,   Ft. 

W.  &  B.  I.  R.  Co.  V.  Osbom,  189  U.  S.  383, 

23  Sup.  Ct.  Rep.  540,  47:  860 

1394.  The  question  as  to  the  validity  of  a 
state  law  under  the  Federal  Constitution  is 
not  necessarily  involved  so  as  to  sustain  a 
writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  a  state  court  merely 
because  the  state  law  logically  might  have 
been  assailed  as  invalid  under  the  Federal 
Constitution  upon  grounds  more  or  less  sim- 
ilar to  those  actually  taken.  Osborne  v. 
Clark,  204  U.  S.  565,  27  Sup.  Ct.  Rep.  319, 

51:619 

1395.  No  decision  upon  a  claim  to  consti- 
tutional protection  of  rights  as  a  widow 
is  involved  in  a  decision  of  the  state  court 
that  the  claimant,  by  attempting  to  profit 
by  a  decree  of  divorce,  is  estopped  to  con- 
test its  validity  for  the  purpose  of  assert- 
ing property  rights  in  her  former  husband's 
estate.  Israel  v.  Arthur,  152  U.  S.  355,  14 
Sup.  Ct.  Rep.  583,  38:474 

1396.  A  decision  sustaining  the  validity, 
under  the  tm  post  facto  clause  of  the  Fed- 
eral Constitution,  of  Fla.  act  of  May  30, 
1901,  amending  Fla.  Rev.  Stat.  §  970,  so 
as  to  prevent  collateral  attack  of  a  judg- 
ment for  a  disqualification  which  does  not 
appear  of  record  in  the  cause,  is  not  so 
necessarily  involved  in  the  denial  by  the 
highest  state  court  of  a  petition  to  vacate 
a  decree  entered  before  the  amendment,  for 
the  relationship  existing  between  the  judges 
and  one  of  the  parties,  which  was  not  known 
at  the  time,  as  to  sustain  the  exercise  by 
the  Federal  Supreme  Court  of  its  appellate 
jurisdiction  over  state  courts.  Caro  v. 
Davidson,  197  U.  S.  197,  25  Sup.  Ct  Rep. 
428,  49: 723 

1397.  Where  a  defendant  claimed  exemp- 
tion from  suit  as  a  consul,  for  the  first 
time  upon  error  to  the  highest  court  of  a 
state  in  an  assignment  of  errors,  and  the 
court,  in  affirming  the  judgment,  recited 
that  the  causes  assigned  for  error  had  been 
examined  and  understood,  this  was  deciding 
against  the  privilege  set  up  under  the  act 
of  Congress  giving  exemption.  Davia  t. 
Packard,  6  Pet  41,  8:312 
Cited  in  Davis  v.  Packard,  7  Pet  281.  8  L.  ed. 

685 — Hartford  F.  Ins.  Co.  v.  Doyle,  6  Bias. 
464,  Fed.  Gas.  No.  6,160 — Hall  v.  Young, 
3  Pick.  82.  16  Am.  Dec.  180— SUte  v. 
Benthall,  82  N.  C.  667. 

Land  titles. 

1398.  A  decision  against  a  right  set  up 
under  U.  S.  Rev.  Stat.  §  2339  (U.  S.  Corop. 
Stat.  1901,  p.  1437),  providing  for  the  pro- 
tection of  vested  water  rights,  is  not  in- 
iwlved  in  a  judgment  of  a  state  court  deny- 
ing such  rights,  which  rests  solely  upon  a 
decision  upon  questions  of  fact  or  local  law 
upon  which  rights  under  that  section  de- 
pend. Telluride  Power  Transmission  Co. 
V.  Rio  Grande  Western  R.  Co.  187  U.  S. 
569,  23  Sup.  a.  Rep.  178,  47:  307 

1399.  A  decision  by  a  state  eoiurt  holding 
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that  the  rights  of  parties  who  make  con- 

fUctinff  claims  under  United  States  pateuui 

are  determined  by   a   contract   whicti   they 

have  made,  and  also  that  plaintifT's  claim 

is  defeated  by  estoppel,  does  not  involve  a 

Federal  question  for  review  by  the  Supreme 

Court  of  the  United  States  on  writ  of  error. 

Pittsburgh  &  L.   A.   Iron  Co.  v.  Cleveland 

Iron  Min.  Co.   178  U.  S.  270,  2©  Sup.  Ct. 

Rep.  931,  44:1065 

Cited  in  Moran   v.    Horsky.   178  U.   8.  214,44 

Ll  ed.    1042,    20    Sup.    Ct.   Bep.    856 — Speed 

▼.  McCarthy,   181  U.  S.  275,  45  L.  ed.  858, 

21  Bup.  Ct.  Rep.  618 — ^Annle  Wright   Semi- 

narr  ▼.  Tacoma,   187  U.   8.  639,  47   L.  ed. 

845.  23  Bup.  Ct.  Rep.  847. 

1400.  A  decision  of  a  state  eourt  dismiss- 
ing, for  want  of  jurisdiction,  a  bill  to  es- 
tablish a  trust  in  real  property  la  not  re- 
riewable  in  the  Supreme  Court  of  the 
United  States,  though  the  trust  was  claimed 
on  the  theory  that  a  sale  of  the  property 
was  void  as  being  in  violation  of  an  act 
of  Congress  prohibiting  sales  of  bounty 
rights  made  or  acquired  prior  to  the  issue 
of  land  warrants  therefor.  Smith  ▼.  Ad- 
itt,  16  WaU.  185,  21:310 

1401.  A  state  judgment  that  a  grant  from 
the  United  States  passed  no  title  or  right, 
IS  against  the  subseouent  deeds  from  the 
state,  in  lands  below  high-water  mark,  is  a 
dirert  adjudication  against  the  validity  of 
a  right  or  privilege  claimed  under  a  law  of 
the  United  States,  and  presents  a  Federal 
question  within  the  appellate  jurisdiction 
of  the  Supreme  Court  of  the  United  States. 
Shivelv  V.  Bowlby,  152  U.  8.  1,  14  Sup.  Ct. 
Rep.  548  38:  331 
Cited  In   Bweringen    v.    St.   Loula,    185   TJ.    8. 

43,  46  L.  ed.  798,  22  Sup.  Ct.  Rep.  569— 
CrTstal  Springs  Land  &  Water  Co.  v.  Los 
Aajseles,  82  Fed.  119 — King  v.  St.  Louis,  98 
Fed.  642 — Waahougal  &  L.  Transp.  Co.  v. 
I>aUe8,  P.  *  A.  Nav.  Co.  27  Wash.  496,  68 
Pie.  74. 

Mining  claima. 

1402.  A  decision  by  a  state  oourt  suatain- 
iig  the  defense  of  laches  against  the  asser- 
tion of  a  right  to  a  mining  claim  after  it 
had  been  abandoned  for  fourteen  years,  dur- 
ing which  an  apparent  title  had  been  ob- 
tained under  a  patent  to  a  probate  judge 
for  the  property  as  part  of  a  town  site, — 
is  based  on  a  ground  independent  of  any 
Federal  question.  Moran  v.  Horsky,  178 
U.  8.  205.  20  Sup.  Ct.  Rep.  856,  44:  1038 
Cited  in  Hale  v.  Lewis.  181  U.  8.  480,  45  L. 

ed.  963.  21  Sup.  Ct.  Rep.  677 — Jopling  v. 
Chaehcre,  107  La.  536,  32  So.  243. 

1403.  A  decision  by  a  state  court  in  a 
eontroversy  as  to  the  right  of  a  cotenant 
to  relocate  a  mining  claim  when  the  annual 
^tasessment  work  has  not  been  done,  and  ob- 
tain title  as  against  his  cotenants,  that  a 
cotenant  who  relocates  a  mining  claim  held 
in  common  is  to  be  deemed  a  trustee  for 
all  the  cotenants,  disposes  of  the  case  upon 
js^neral  principles  of  biw.  Speed  v.  Mc- 
Outky,  181  U.  S.  269,  21  Sup.  Ct.  Rep.  613, 

45:  855 

Cited  Ib   Annte  Wright   Seminary   v.   Tacoma, 

187  U.  8.  639,  47   L.   ed.   345,   23   Sup.   Ct. 


Rep.  847 — Leonard  v.  Vlcksbarg,  8.  ft  P.  R. 
Co.  198  U.  8.  423,  49  L.  ed.  1111,  25  Sup. 
Ct.  Rep.  750^Dakota,  W.  ft  M.  River  R.  Co. 
V.  Crouch,  203  U.  8.  582,  51  L.  ed.  327.  27 
Sup.  Ct.  Rep.  780 — Stuart  v.  Hauser,  203 
U.  8.  585,  51  L.  ed.  328,  27  Sup.  Ct.  Rep. 
788. 

1404.  A  Federal  question  is  involved  in  a 
decision  of  a  state  court  in  favor  of  plain- 
tiff in  a  controversy  over  the  ownership  of 
ore  in  which  defendant  claimed  that,  under 
the  act  of  May  10  1872  (17  SUt  at  L.  91, 
chap.  152,  §§  2,  3),  title  thereto  passed  to  it 
through  its  patent,  instead  of  to  plaintiff, 
because  the  end  lines  of  the  latter's  patent 
were  not  parallel;  plaintiff  contending  that 
its  title  was  acquired  under  the  act  of  July 
26,  1866  (14  Stat,  at  L.  251,  chap.  262), 
which  did  not  require  parallelism  of  end 
lines.  Kennedy  Min.  ft  Mill.  Co.  v.  Argo- 
naut Min.  Co.  189  U.  S.  1,  23  Sup.  Ct.  Kep. 
501,  47:  685 

1405.  A  decision  of  a  state  court  that  the 
statute  of  limitations  making  adverse  pos- 
session of  real  property  for  seven  years  a 
bar  to  its  recovery  operates  to  defeat  an 
action  brought  under  U.  S.  Rev.  Stat.  § 
2326,  U.  S.  Comp.  Stat.  1901,  p.  1430,  to 
try  title  to  conflicting  mining  claims,  in 
which  the  defeated  party  relied  on  the  relo- 
cation, under  §  2324  (U.  S.  Comp.  Stat.  1901, 
p.  1426),  of  a  forfeited  claim,  necessarily 
mvolves  a  denial  of  rights  asserted  by  him 
under  the  latter  section,  so  as  to  make  a 
case  for  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States,  where  the  state 
court  treated  as  irrelevant  and  immaterial 
evidence  tending  to  show  that  the  premist-a 
in  dispute  were  embraced  in  the  forfeited 
location,  and  that  possession  of  that  claim 
was  held  and  retained  from  a  time  at  least 
contemporaneous  with  the  initiation  of  the 
conflicting  locations  almost  up  to  the  relo- 
cation. Lavagnino  v.  Uhlig,  198  U.  S.  443, 
25  Sup.  a.  Rep.  716,  49:  1119 

As  to  commeroe. 

1406.  A  decision  by  a  state  court  ailirm- 
ing  a  conviction  for  a  violation  of  a  statute 
of  that  state  prohibiting  the  sale  of  intox- 
icating liquors,  that  the  completed  sale  in 
each  case  was  in  that  state  and  fell  within 
its  statute,  although  the  liquors  were 
shipped  by  the  sellers  from  another  state, 
does  not  involve  any  Federal  question,  where 
the  attention  of  the  court  was  not  called 
to  the  commerce  clause  of  the  Federal  Con- 
stitution, or  to  any  right  claimed  under  it. 
CNeil  V.  Vermont,  144  U.  S.  323,  12  Sup. 
Ct.  Rep.  693,  36:  450 
Cited  in  Hodgson  v.  Vermont,  168  U.  8.  267, 

42  L.  ed.  462,  18  Sup.  Ct.  Rep.  SO^Unlted 
States  V.  Adams  Exp.  Co.  119  Fed.  244 — 
Com.  V.  Huntley,  156  Mass.  240,  15  L.R.A. 
843,  30  N.  B.  1127 — State  v.  Patterson.  134 
N.  C.  616,  47  S.  E.  808 — Com.  v.  Schollen- 
berger.  2  Pa.  Dlst.  R.  245,  12  Pa.  Co.  Ct.  536. 

As  to  national  banks. 

1407.  A  decision  by  a  state  court  as  to 
the  rights  of  a  national  bank  as  to  interest 
under  a  state  statute,  which  merely  deter- 
mines the  meaning  of  the  state  law  as  ap- 
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plied  to  all  ereditoni,  without  denying  Equal- 
ity of  right  to  the  bank,  does  not  present 
a  Federal  question.  Union  Nat.  Bank  v. 
Louisville,  N.  A.  &  C.  R.  Co.  163  U.  S.  325, 
16  Sup.  Ct.  Rep.  1039,  41:  177 

Cited  in  Noble  V.  MltctaelU   164  U.  S.  373.  41 

L.  ed  474,  17  Sup.  Ct.  Rep.  110 — Leyson  ▼. 

Dayis,   170  U.  S.  41,  42  L.  ed.  941,  18  Sup. 

Ct,  Rep.  500 — Nashville,  C.  &  St.   L.  R.  Co. 

V.  Taylor,  86  Fed.  176. 

1408.  A  judgment  for  plaintiff  in  a  suit 
against  a  national  bank  on  a  contract  which 
the  bank  claimed  it  had  no  power,  under 
the  national  banking  law,  to  make  and 
was  consequently  exempt  from  liability 
thereon,  necessarily  determined,  adversely  to 
the  bank,  that  it  had  no  such  exemption  or 
immunity  as  asserted  under  that  act,  al- 
though the  state  court  may  have  held  the 
bank  liable  independently  of  that  ques< 
tion.  Logan  County  Nat.  Bank  v.  Town- 
send,  139  U.  S.  67,  11  Sup.  Ct.  Rep.  496, 

35:  107 

As  to  bankrupt  estates. 

1409.  A  decision  of  a  state  court  sustain- 
ing a  homestead  exemption  claimed  under 
the  state  statutes,  which  rests  on  the  effect, 
as  r€8  judicata  of  an  order  of  a  court  of 
bankruptcy  sustaining  such  exemption  in 
proceedings  begun  prior  to  a  sale  of  the 
property  to  satisfy  the  lien  of  a  general 
judgment,  cannot  be  reviewed  in  the  Federal 
Supreme  Court,  where  the  only  Federal 
right  specially  claimed,  if  any,  was  one  of 
immunity  from  the  discharge  in  bankruptcy. 
Smallev  v.  Laugenour,  196  U.  S.  93,  25 
Sup.  Ct.  Rep.  216,  49:  400 
Cited  in   Delabanty  v.  Pitkin.   199  U.   S.   602, 

60  L.  ed.  328,  26  Sup.  Ct.  Rep.  748. 

Money. 

1410.  A  decision  by  a  state  court  that 
levee  bonds  for  a  loan  of  gold  coin  without 
specifying  the  kind  of  money  to  be  repaid 
were  payable  in  such  coin,  and  were  there- 
fore mvalid  because  the  statute  did  not 
give  express  authority  to  make  them  thus 
payable,  involves  the  decision  of  a  Federal 
question.  Woodruff  v.  Mississippi,  162  U. 
S.  291,  16  Sup.  Ct.  Rep.  820,  40:  973 
Cited  in  Murphy  v.  San  Luis  Obispo,  119  Cal. 

627.  39  L.R.A.  446.  51  Pac.  1085— Dennla 
V.  Moses,  18  Wash.  601,  40  L.R.A.  316,  52 
Pac.  333. 

* 

1411.  The  contention  in  a  state  court, 
that  a  contract  for  the  payment  of  gold 
coin  is  invalid,  will  not  be  ground  for  writ 
of  error  from  the  Supreme  Court  of  the 
United  States,  when  the  decree  of  the  state 
court  is  for  payment  of  a  certain  amount  in 
dollars  and  cents,  without  specifying  any 
particular  kind  of  money,  and  this  is  af- 
firmed by  the  supreme  court  of  the  state 
on  the  ground  that  the  defendants  had  not 
been  prejudiced  by  merely  requiring  them  to 
respond  in  lawful  monev.  Rae  v.  Home- 
stead Loan  k  G.  Co.  176  *U.  S.  121,  20  Sup. 
a.  Rep.  341,  44:  398 
Cited  in  John  Bad  Elk  v.  United   States,   177 

U.  8.  629,  44  L.  ed.  874,  20  Sup.  Ct.  Rep. 
729— Baker  v.  Baldwin.  187  U.  ».  63.  47 
Lw  ed.  76,  23  Sup.  Ct.  Rep.  10. 


As  to  remoYal  of  causes. 

1412.  A  state  court  cannot  be  held  to  have 
decided  against  a  right  of  removal  to  a  Fed- 
eral court  by  declining  to  review  the  order 
of  the  Federal  court  remanding  the  cause 
to  the  state  court.  Nelson  v.  Moloney,  174 
U.  S.  164,  19  Sup.  a.  Rep.  622,       43:  934 

1413.  If  a  state  court  proceeds  to  judg- 
ment in  a  cause  notwithstanding  an  appli- 
cation for  removal,  its  ruling  in  retaining 
the  case  will  be  reviewable  by  the  United 
States  Supreme  Court  after  final  judgment, 
under  U.  S.  Rev.  Stat.  §  709,  U.  S.  Comp. 
Stat.  1901,  p.  575.  Missouri  P.  R.  Co.  v. 
Fitzgerald,  160  U.  8.  556,  16  Sup.  Ct.  Rep. 
389,  40:  536 
died  in  Missouri,  K.  &  T.  R.  Co.  v.  Missouri 

R.  &  Warehouse  Comrs.  (Missouri,  K.  A  T. 
R.  Co.  V.  Hickman)  183  U.  S.  58,  46  L.  ed. 
83,  22  Sup.  Ct.  Rep.  18 — Southern  R.  Co.  v. 
Allison.  190  U.  S.  331,  47  L.  ed.  1081,  23 
Sup.  Ct.  Rep.  713 — Coker  v.  Monaghan  Mills, 
110  Fed.  806. 

1414.  A  judgment  of  a  state  court  af- 
firming the  judgment  of  an  inferior  court 
denying  a  petition  for  the  removal  of  the 
cause  into  a  circuit  court  of  the  United 
States  may  be  reviewed  by  the  Supreme 
Court  of  the  United  States,  although  the 
appellate  court  rests  its  judgment  on  the 
failure  of  the  proceedings  to  appear  on 
the  technical  record  by  reason  of  the  omis- 
sion to  plead  to  the  jurisdiction.  Kanouse 
V.   Martin,   15   How.   198,  14:  660 

1415.  A  reason  assigned  by  the  highest 
state  court  for  presummg  the  abandonment 
of  a  question  respecting  a  right  of  removal 
to  a  Federal  circuit  court  which  was  not 
presented  to  the  former  court  either  in 
brief  or  oral  argument,  that  ^*it  is  manifest 
that  the  circuit  court  could  not  have  taken 
jurisdiction,"  was  not  such  a  decision  of  the 
question  as  would  give  the  Supreme  Court 
of  the  United  States  jurisdiction  to  review 
the  judgment.  Weatherby  v.  Bowie,  131 
U.  S.  ccxv.  Appx.  and  25:  605 

1416.  The  action  of  a  state  court  in  al- 
lowing plaintiff  to  amend  at  the  trial  by 
increasing  his  claim  for  damages  over  de- 
fendant's objection  that  he  was  thereby  de- 
prived of  his  right  to  remove  the  cause  to 
a  Federal  court  to  which  he  would  have  been 
entitled  had  that  amount  been  claimed 
when  the  suit  was  commenced,  or  the 
amendment  made  at  an  earlier  stage  of  the 
case,  does  not  amount  to  a  decision  against 
a  right  of  removal,  so  as  to  give  the  Su- 
preme Court  of  the  United  States  jurisdic- 
tion to  review  the  judgment  of  the  state 
court,  where  no  application  for  such  removal 
was  made.  Northern  P.  R.  Co.  v.  Austin, 
135  U.  S.  315,  10  Sup.  Ct.  Rep.  758, 

34:  218 

Denial  of  due  process. 

1417.  A  judgment  of  a  state  court  dismiss- 
ing a  bill  to  enjoin  municipal  interference 
with  a  toll-gate  which  rests  on  the  ground 
that  the  individual  grantee  of  the  franchise 
of  the  toll-road  corporation  in  a  deed  «;xe- 


APPEAL  AND  ERROR,  III.  d,  9,  g,    (4),   (d). 


$29 


eated  under  legislative  authority  took  only 
a  life  estate,  determines  no  question  as  v> 
the  impairment  of  contract  obligations,  or 
the  deprivation  of  property  without  due  pro- 
cess of  law.  Snell  v.  Chicago,  152  U.  S.  191, 
14  Sup.  a.  Rep.  489,  38:  408 

1418.  A  decision  of  a  state  court  in  con- 
demnation proceedings  is  not  reviewable  in 
the  Supreme  Court  of  the  United  States  on 
the  theory  that  due  process  of  law  was  de- 
nied thereby,  or  property  taken  without 
just  compensation,  where  there  is  nothiii^ 
in  the  record  which  adequately  shows  that 
the  state  court  was  led  to  suppose  that  any 
claim  was  made  under  the  Constitution 
of  the  United  States,  or  that  any  ruling 
involved  a  decision  against  a  right  set  up 
mider  that  instrument.  Hooker  v.  Los  An- 
geles, 188  U.  S.  314,  23  Sup.  a.  Rep.  395, 
63  LR.A.  471,  47:  487 
Cited  \n  New  York,  N.  H.  &  H.  B.  Co.  v.  Ply- 
month.  193  U.  S.  668,  48  L.  ed.  839.  24  Sup. 
Ct.  Rep.  854. 

1419.  A  Federal  question,  even  if  present- 
ed by  a  claim,  on  a  motion  for  a  new  trial 
in  a  state  court,  that  a  state  statute  takes 
property  without  due  process  of  law,  which 
the  highest  state  court  expressly  refrained 
from  passing  upon  because  it  regarded  the 
objection  waived  by  failure  to  cite  authori- 
ties or  advance  argument  in  support  thereof, 
camiot  be  deemed  necessarily  to  have  been 
decided  by  that  court,  where  the  record  does 
not  show  that  the  question  was  there  raised. 
Harding  v.  Illinois,  196  U.  S.  78,  25  Sup.  Ct. 
Rep.  176,  49:  394 

1420.  A  judgment  of  the  supreme  court  of 
Ohio  affirming  a  judgment  of  a  district  court 
necessarily  involved  the  denial  of  a  Federal 
ri^ht  presented  for  the  first  time  by  an  as- 
signment of  error  in  the  state  supreme 
court,  averring  that  the  district  court,  by 
sflirming  the  judgment  of  a  court  of  comnjon 
pleas,  deprived  plaintiff  in  error  of  his  prop- 
erty without  due  process  of  law  contrary 
to  the  provisions  of  the  Constitution  of  the 
United  States,  although  the  state  supreme 
eourt  took  no  notice  of  this  assignment  of 
error  in  its  opinion.  Arrow^smith  v.  Har- 
moning,  118  U.  S.  194,  6  Sup.  Ct.  Rep.  1023, 

30:  243 

1421.  The  decision  in  the  opinion  of  the 
highest  state  court,  in  reviewing  a  convic- 
tion of  crime,  of  questions  respecting  due 
process  of  law.  the  equal  protection  of  the 
laws,  and  cruel  and  unusual  punishment, 
will  not  confer  jurisdiction  on  the  Supreme 
Court  of  the  United  States  of  a  writ  of 
error  to  the  state  court,  in  the  absence  of 
any  claim  to  protection  under  the  Federal 
Constitution  made  therein.  Howard  v. 
Fleming,  191  U.  S.  126,  24  Sup.  Ct.  Rep.  49, 

48:  121 
Cited  in  Bart  v.  Smith.  203  U.  S.  186,  51  L. 
cd.  126,  27  Sup.  Ct.  Rep.  37. 

Eminent  domain. 

1422.  An  injunction  by  a  state  court 
against  interference  with  the  construction 
or  maintensnc^  of  a  sidewalk  and  curbing  in 
fnmt  of  defendant's  premises,  ^here  he  has 


forcibly  interfered,  claiming  that  his  prop- 
erty is  being  taken  without  compensation, 
does  not  present  a  Federal  question,  when 
the  court  assumes  his  right  to  damages, 
but  holds  that  he  has  mistaken  his  remedy 
and  must  resort  to  another  proceeding  for 
damages.  McQuade  v.  Trenton,  172  U.  S. 
636,  19  Sup.  a.  Rep.  292.  43:  581 

Cited  in  Allen  v.  Southern  P.  R.  Co.  173  U.  S. 
489.  43  L.  ed.  778,  19  Sup.  Ct.  Rep.  518— 
Blythe  v.  Hinckley,  173  U.  S.  507,  43  L.  ed. 
785,  19  Sup.  Ct.  Rep.  497 — Clifford  v.  Ruemp- 
ler,  175  U.  S.  723,  44  L.  ed.  337,  20  Sup. 
Ct.  Rep.  1024 — Clifford  v.  Reumpler,  177  U. 
S.  693,  44  L.  ed.  945,  20  Sup.  Ct.  Rep.  1028 
— Robinson  v.  Southern  Nat.  Bank,  36  C.  C. 
A.  587,  94  Fed.  967 — Blythe  Co.  v.  Hinckley, 
49  C.  C.  A.  657,  111  Fed.  837— Mutual  F. 
Ins.  Co.  V.  Barker,  17  App.  D.  C.  218 — 
Smith  V.  Olcott,  19  App.  D.  C.  77. 

Full  fttith  and  credit. 

1423.  A  decision  of  a  state  court  which 
merely  construes  a  statute  of  another  state 
as  inapplicable  to   the  case  before  it,  and 
does  not  deny  the  validity  of  such  statute, 
does  not  amount  to  a  decision  against  the 
full  faith  and  credit  claimed  for  such  stat- 
ute.   Johnson  v.  New  York  L.  Ins.  Co.  187 
U.  S.  491,  23  Sup.  a.  Rep.  194,         47:  273 
Cited  in  I':astern  Bldg.  &  L.  Asso.  v.  William- 
son,  180  U.   S.   126,  47  L.  ed.  739,  23  Sup. 
Ct.    Rep.    527 — Finney    v.    Guy,    189    U.    S. 
340,   47   L.   ed.   843,   23    Sup.    Ct.   Rep.   558 
—Allen  V.  Alleghany  Co.  196  U.  S.  465,  49 
L.  ed.  556,  25  Sup.  Ct.  Rep.  311. 

1424.  The  decision  of  the  supreme  court 
of  South  Carolina  that  a  will  probated  in 
North  Carolina  was  not  a  valid  execution 
of  a  power  of  appointment  given  by  a  will 
executed  in  South  Carolina  by  a  citizen  of 
that  state  rests  upon  the  construction, 
alone,  of  the  latter  will,  independent  of  any 
question  with  reference  to  the  full  faith 
and  credit  which  should  be  accorded  to  the 
probate  proceedings  in  North  Carolina. 
Blount  V.  Walker,  134  U.  S.  607,  10  Sup. 
Ct.  Rep.  606,  33:  1036 

1425.  A  decision  by  a  state  court  that  the 
notice  required  by  a  statute  of  another 
state  in  order  to  justify  a  forfeiture  of  a 
life  insurance  policy  for  nonpayment  of  the 
premium  is  not  required  on  the  maturity  of 
a  note  given  for  an  instalment  of  the  pre- 
mium does  not  present  any  Federal  question 
under  the  full  faith  and  credit  clause  of  the 
Federal  Constitution,  so  as  to  give  jurisdic- 
tion to  the  Supreme  Court  of  the  United 
States  on  writ  of  error,  when  such  decision 
is  based,  both  on  the  authority  of  a  de- 
cision of  a  court  of  such  other  state,  and 
upon  an  independent  construction  of  the 
statute,  even  though  the  court  erred  in  its 
construction,  both  of  the  decision,  and  of  the 
statute.  Banholzer  v.  New  York  L.  Ins.  Co. 
178  U.  S.  402,  20  Sup.  Ct.  Rep.  972, 

44:  1124 
Cited  in  Johnson  v.  New  York  L.  Ins.  Co.  187 
U.  S.  496,  47  L.  ed.  275,  23  Sup.  Ct.  Rep. 
194 — Eastern  Bldg.  &  L.  Asso.  v.  William- 
son, 189  U.  S.  126,  47  L.  ed.  739,  23  Sup. 
Ct.  Rep.  527 — ^AUen  v.  Alleghany  Co.  196 
U.  S.  465,  49  L.  ed.  556,  25  Sup.  Ct.  Rep. 
311. 
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1426.  A  decision  of  a  state  court  that 
there  was  probable  cause  for  beginning  a 
trademark  infringement  suit  in  the  Federal 
courts  in  which  a  final  decree  was  entered 
dismissing  the  bill  on  the  merits  after  a 
temporary  injunction  had  been  dissolved 
is  not  reviewable  in  the  Supreme  Court  of 
the  United  States,  where  the  record  does  not 
show  that  any  claim  of  right  under  the 
Federal  Constitution  or  laws  was  made  in 
the  state  court,  on  the  theory  that  such 
court,  by  its  reasoning,  implies  that  it  finds 
probable  cause,  in  its  own  opinion,  that  the 
decree  of  the  Federal  court  was  wrong, 
whereas  not  to  assume  it  to  be  correct  is  to 
fail  to  give  it  the  full  faith  and  credit  which 
U.  S.  Rev.  Stat.  §  905,  U.  S.  Comp.  Stat. 
1901,  p.  677,  requires.  Burt  v.  Smith,  203 
U.  S.  129,  27  Sup.  Ct.  Rep.  37,  61:  121 

1427.  It  does  not  follow  that  the  state 
court  decided  against  any  title,  right,  privi- 
lege, or  immunity  in  exercising  its  jurisdic- 
tion, because  the  suit  might  have  been 
brought  in  a  circuit  court  of  the  United 
States  or  removed  thereto  from  the  state 
court,  on  the  ground  that  it  arose  under 
the  laws  of  the  United  States.  Texas  &  P. 
R.  Co.  T.  Johnson,  151  U.  S.  81,  38:  81 
Texas  &  P.  R.  Co.  v.  Griffin,  151  U.  S.  106, 

14  Sup.  Ct.  Rep.  250,  38:  90 

Ptttent  cases. 

1428.  A  decree  of  a  state  court  dismissing 
a  suit  to  rescind  a  contract  for  the  exchange 
of  an  invention  for  a  stock  of  merchandise 
on  the  ground  that  the  allegations  of  fraud 
and  the  entire  worthlessness  of  the  inven- 
tion are  not  established  rests  upon  grounds 
broad  enough  to  sustain  it  without  refer- 
ence to  any  Federal  question.  Wade  v. 
Lawder,  165  U.  S.  624,  17  Sup.  Ct.  Rep. 
425,  41 :  851 

1429.  A  judgment  of  a  state  court  in  fav- 
or of  plaintiff  in  an  action  to  recover  the 
royalties  agreed  upon  in  a  license  of  the 
right  to  make  and  sell  a  patented  article,  in 
which  the  court  held  tlmt  the  question  of 
the  validity  of  the  reissue  of  the  patent 
could  not  be  contested,  necessarily  involves 
a  decision  against  an  immunity  claimed  un- 
der the  Constitution  and  laws  of  the  United 
States,  where  the  defendant  contended  that 
the  state  courts  were  without  jurisdiction 
because  the  right  to  maintain  the  action  de- 
pended upon  the  question  whether  such  re- 
issue was  valid  or  invalid  under  the  patent 
laws,  of  which  question  the  Federal  court 
had  exclusive  jurisdiction.  Dale  Tile  Mfg. 
Co.  V.  Hyatt,  125  U.  S.  46,  8  Sup.  a.  Rep. 
756,  31 :  683 

A«  to  ftlavcry. 

1430.  Where  the  state  court  holds  that  a 
note  given  in  renewal  of  obligations  arising 
from  the  sale  of  a  slave  is  void  under  the 
settled  principles  of  the  jurisprudence  of  a 
state,  tested  by  which  the  contract  was 
void  when  made,  without  passing  upon  the 
validity,  under  the  Federal  Constitution,  of 
a  provision  of  the  state  Constitution,  sub- 
sequently adopted,  annulling  contracts  for 
the  sale  of  persons,  its  judgment  cannot  be 


A. 


reviewed  in  the  Supreme  Court  of  the  Unii 
ed  States.    Worthy  v.  Marston  (Palmer  v. 
Marston)  14  Wall.  10,  20:  826 

Cited  In  Delmai  v.  Merchants'  Mut.  Ins.  Co.  14 
Wall.  666,  20  L.  ed.  759 — Home  Ins.  Co. 
V.  Angnsta,  93  U.  8.  121,  28  L.  ed.  826— 
Daniels  v.  Teamey,  102  U.  S.  418.  26  L.  ed. 
188 — New  Orleans  Waterworks  Co.  v.  Louis- 
iana Sugar  Bef.  Co.  126  U.  S.  35,  31  L.  ed. 
614,  8  Sup.  Ct.  Rep.  741 — Krieger  v.  Shelby. 
B.  Co.  125  U.  B.  46,  81  L.  ed.  678,  8  Sup. 
Ct  Bep.  752. 

(S)  Nature   of   Deeision    aa   AffecUng 
Right  of  Review, 

On  Appeal  from  Circuit  or  District  Court, 
see  supra.  III.  d,  3,  g,    (2),   (d). 

On  Appeal  from  Circuit  (>>urt  of  Appeals, 
see  supra,  807. 

Appeals  Taken  from  Federal  Court,  see  su- 
pra, 985,  986. 

Necessity  of  Record  Showing,  see  infra, 
2302. 

See  also  supra,  1197,  1266;  infra,  1961, 
2086. 

1431.  The  Supreme  Court  is  without  juris- 
diction to  review  a  decision  of  a  state  court 
involving  a  constitutional  right,  unless  such 
decision  was  against  the  right  claimed.  Say- 
ward  V.  Denny,  158  U.  S.  180,  15  Sup.  Ct. 
Rep.  777,  39:  941 
Cited  in   De   Lamar's   Nevada  Gold   MIn.   Co. 

V.  Nesbltt,  177  U.  S.  529.  44  L.  ed.  874,  2U 
Sup.  Ct.  Rep.  715 — Ex  parte  Powers,  129 
Fed.  989 — McRoy  Clay  Works  v.  Naughton, 
84  App.  Dlv.  481,  82  N.  T.   Sapp.  979. 

1432.  To  give  the  Supreme  Court  juris- 
diction to  review  a  state  judgment,  the 
title,  right,  privilege,  or  immunity  relied 
on  must  be  specially  set  up  or  claimed  at 
the  proper  time  and  in  the  proper  way,  and 
the  decision  must  be  against  it.  Duncan  v. 
Missouri,  152  U.  S.  377,  14  Sup.  a.  Rep. 
570,  38: 485 
Cited  In  Robb  v.  Jamison,  155  U.  S.  416.  39 

L.  ed.  206. 15  Sup.  Ct  Rep.  357— Re  Robert- 
son, 156  U.  S.  185,  39  L.  ed.  390,  15  Sop. 
Ct.  Rep.  324 — Babb  v.  Jamison,  159  U.  S. 
246,  16  Sup.  Ct.  Rep.  1037 — National  Surety 
Co.  V.  Mccormick,  186  U.  8.  481.  46  L.  ed. 
1260.  22  Sup.  Ct.  Rep.  945 — State  v.  Schu- 
man,  86  Or.  24,  47  L.R.A.  166,  78  Am.  St. 
Rep.  754,  58  Pac.  661. 

1433.  A  final  judgment  or  decree  of  the 
highest  court  of  a  state  in  which  a  decision 
could  be  had  may  be  re-examined  by  the  Su- 
preme Court  of  the  United  States  only 
where  the  decision  involved  a  Federal  ques- 
tion and  was  adverse  to  the  right  claimed 
under  it.  The  form  of  the  decision  is  im- 
.material.    Calcote  v.  Stanton,  18  How.  243. 

15:  348 
Menard  v.  Aspasia,  5  Pet.  605,  8:  207 

Fulton  V.  M'Affee,  16  Pet.  149,  10:  918 

Burke  v.  Gaines,  19  How.  388,  15:  655 

Verden  v.  Coleman,  1  Black,  472,  17:  161 
Roosevelt  v.  Mever,  1  Wall.  512,  17:  500 
Ryan  v.  Thomas,  4  Wall.  603,  18:  460 

Millingar  v.  Hartupee,   6   Wall.   258. 

18:  829 
Smith  V.  Adsit,  16  Wall.  185,  21 :  310 
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Williams  t.  Bruffy,  102  U.  S.  248,      26:  135 

Daniels  v.  Teamey,  102  U.  S.  415,    26:  187 

Cited  in  Smith  ▼.   Hunter.  7  How.  743,  12  L. 

cd.  896 — Henderson   y.   Tennessee,    10   How. 

323.    13    L.    ed.    439— Burke    t.    Gaines,    19 

How.  390,  15  L.  ed.  655 — Booserelt  t.  Meyer, 

I  WsU.  517,  17  L.  ed.  502— Smith  ▼.  Adsit, 
23  Wall.  374,  23  L.  ed.  116 — Chsffln  y. 
Taylor,  114  U.  S.  310,  20  L.  ed.  109,  6 
8ap.  Ct  Rep.  924 — Missouri  ex  rel.  Carey 
T.  Andrlano,  138  U.  8.  500,  84  L.  ed. 
1014,  11  Sup.  Ct.  Rep.  385 — Tellurlde  Power 
Transmission  Co.  t.  RIo  Grande  Western  R. 
Co.  175  U.  S.  643,  44  L.  ed.  307,  20  Sup. 
Ct  Rep.  245— Seel igson  ▼.  Texas  Transp. 
Co.  70  Tex.  201.  7  S.  W.  708— Welch  ▼. 
County  Court,  29  W.  Va.  78,  1  S.  £.  337. 

1434.  The  Supreme  Court  of  the  United 
States  has  no  jurisdiction  to  review  a  judg- 
ment of  the  highest  court  of  a  state  unless 
a  Federal  question  has  been,  either  in  ex- 
press terms  or  by  necessary  effect,  decided 
by  that  court  against  the  plaintiff  in  error. 
San  Francisco  v.  Itsell,  133  U.  S.  65,  10 
Sup.  Ct  Rep.  241,  33:  570 
Cited  in  Giles  ▼.  Little,  184  U.  8.  640,  83  L. 

cd.  1063,  10  Sup.  Ct.  Rep.  623 — Beatty  t. 
Benton,  135  U.  S.  254.  34  L.  ed.  127,  10 
Sap.  Ct.  Rep.  747— ONell  ▼.  Vermont,  144 
U.  8.  336,  36  L.  ed.  457,  12  Sup.  Ct.  Rep. 
69^— California  t.  HoIIsdsy,  159  V.  8.  415, 
40  L.  ed.  202,  16  Sup.  Ct.  Rep.  53 — Bsker 
Y.  Brickell,  166  U.  S.  717.  41  L.  ed.  1186, 
17  Sup.  Ct.  Rep.  091 — Chappell  ▼.  Stewart, 
169  U.  8.  788,  42  L.  ed.  1215,  18  Sup.  Ct. 
Bep.  940. 

Validity  of  state  statutes. 
See  also  infra,  1443,  1464. 

1435.  This  court  has  no  jurisdiction  of  a 
writ  of  error  from  a  state  court  on  the 
qoestion  of  the  validity  of  a  state  statute, 
nnless  the  state  court  held  it  valid.  Com- 
monwealth Bank  v.  Griffith,  14  Pet.  56, 

10:352 
Walker  ▼.  Tailor  (Walker  v.  Tayler)  5  How. 
64,  12: 52 

Ctted  In  Walker  ▼.  Taylor,  6  How.  68,  12 
Ll  ed.  53 — Scott  t.  Jones,  5  How.  875,  12 
L.  ed.  106 — Missouri  ▼.  Andrlano^  188  U.  S. 
600,  34  L.  ed.  1014,  11  Sup.  Ct.  Rep.  385 
—Whitten  ▼.  Tomlinson,  160  U.  8.  238,  40 
U  ed.  411,  16  Sup.  Ct.  Rep.  207 — ^Blemlng  ▼. 
CIsrk,   12  Allen,   196. 

Matters  as  to  Federal  law  or  authority 
generally. 

See  also  infra,  1606. 

1436.  Where  a  decision  on  a  Federal  right 
is  relied  upon  to  bring  the  case  within  the 
appellate  jurisdiction  of  the  Federal  Su- 
preme Court  over  state  courts,  such  deci- 
sion must  have  been  against  the  right 
claimed.  Gordon  ▼.  Caldcleugh,  3  Cranch, 
268,  2: 436 
Cittd  in   Scott  v.   Jones,   6   How.   375,    12   L. 

ed.  196— Roosevelt  v.  Meyer,  1  Wall.  517, 
17  L.  ed.  502 — ^Missouri  ex  rel.  Carey  v. 
Andrlano,   138   U.    S.   501.    34   L.   ed.    1014, 

II  Snp.  Ct.  Rep.  385— Wbltten  v.  Tomlin- 
son, 150  U.  8.  238,  40  L.  ed.  411,  16  Sup. 
Ct  Rep.  297 — Lynde  v.  Lynde,  181  tJ.  S. 
186,  45  Lw  cd.  814,  21  Sup.  Ct.  Rep.  555 
—Fleming  v.  Clark,  12  Allen,  196. 

1437.  Federal  jurisdiction  can  be  sus- 
tained if  It  appears  that  the  supreme  court 


of  a  state  regarded  general  allegations  as 

asserting  a  Federal  right  or  immunity,  and 

denied  the  claim  so  asserted.     F.  G.  Oicley 

Stave  Co.  v.  Butler  County,  166  U.  S.  648, 

17  Sup.  Ct.  Rep.  709,  41:  1149 

Cited  in   Keokuk  A  H.   Bridge  Co.  v.   Illinois, 

175   U.   S.  634,   44  L.  ed.   362,  20  Sup.    Ct. 

Rep.    205 — Rodley   v.    Callfonila,    183   U.    S. 

694,    46   L.    ed.    393,    22    Sup.    Ct.    Rep.    934 

— Tullock    V.    Mulvane,    184    U.    S.    504,    46  . 

L.  ed.  668,  22  Sup.  Ct.  Kep.  372— Missouri, 

K.  *   T.   R.    Co.   V.   Blllott,    184    U.    S.   534, 

46  L.  ed.  676,  22  Sup.   Ct.   Rep.  446. 

1438.  The  state  court  must  decide 
against  the  right  set  up  under  an  act  of 
Congress,  in  order  to  confer  jurisdiction  on 
the  Supreme  Court  of  the  United  States 
of  a  writ  of  error  to  the  state  court.  Scott 
V.  Jones,  5  How.  343,  12:  181 
Cited    in    Emerson    v.    Ross,    17    Fla.    125 — 

Nauer   v.   Thomas,    13   Allen,   577. 

1439.  A  writ  of  error  to  review  a  judg- 
ment or  decree  of  a  state  court  can  be  sus- 
tained only  when  the  decision  of  the  state 
court  is  against  a  right  claimed  under  the 
Constitution  and  laws  of  the  United  States. 
Dower  ▼.  Richards,  151  U.  S.  658,  14  Sup. 
Ct.  Rep.  452,  38:  305 
Cited   in   De   Lamar's  Nevsda   Gold   Min.   Co. 

V.  Nesbitt,  177  U.  S.  529,  44  L.  ed.  874,  20 
Sup.  Ct.  Rep.  715. 

1440.  A  judgment  for  the  plaintiff  in  an 
action  in  which  defendant  claimed  that  cer- 
tain legislation  of  Congress  furnished  a  com- 
plete defense  to  the  action  is  reviewable  in 
the  Supreme  Court  of  the  United  States, 
Missouri,  K.  A  T.  R.  Co.  v.  Haber,  169  U.  S. 
613,  18  Sup.  Ct.  Rep.  488,  42:  878 

1441.  Where  defendant  claimed  the  protec- 
tion of  "an  authority  exercised  under  the 
United  States,"  and  the  decision  was  against 
the  protection  thus  claimed,  the  case  comes 
within  S  25  of  the  judiciary  act,  and  may 
be  re-examined  by  the  Supreme  Court  of 
the  United  States.  Buck  v.  Colbath,  3  Wall. 
334,  18:  257 
Cited  in  Rtberidge  v.   Sperry,   139  U.   S.  267, 

85  L.  ed.  173,  11  Sup.  Ct.  Rep.  563— Bock 
V.  Perkins,  139  U.  S.  631.  35  L.  ed.  315, 
11  Sup.  Ct.  Rep.  677 — McNulta  v.  Loch- 
ridge,  141  U.  S.  331.  35  L.  ed.  799,  12 
Sup.  Ct.  Rep.  11 — Texns  ft  P.  R.  Co.  v. 
Cox.  145  U.  S.  603,  86  L.  ed.  832,  12  Sup. 
Ct  Rep.  905— Stanley  v.  Schwalby,  162 
U.  8.  279.  40  L.  ed.  968,  16  Sup.  Ct.  Repi 
754 — Central  Nat.  Bank  v.  Stevens,  169 
U.  S.  461,  42  L.  ed.  817,  18  Sup.  Ct.  Rep. 
403 — ^Tellurlde  Power  Transmission  Co.  v. 
Rio  Grande  Western  R.  Co.  175  U.  S.  643, 
44  L.  ed.  307,  20  Sup.  Ct.  Rep.  245 — 
Avery  v.  Popper,  179  U.  S.  311.  45  L.  ed. 
205,  21  Sup.  Ct.  Rep.  94 — Main  v.  Olen, 
7  Blss.  93,  Fed.  Cas.  No.  8,978 — ^Re  Miller, 
6  BIss.  34,  Fed.  Cas.  No.  9,551 — Bllis  v. 
Norton,  4  Woods,  400,  16  Fed.  6 — Central 
Trust  Co.  V.  East  Tennessee,  V.  A  G.  R.  Co. 
59  Fed.  528 — Paciflc  Mall  S.  S.  Co.  v.  New 
York,  H.  ft  R.  Min.  Co.  69  Fed.  417 — 
Gableman  v.  Peoria,  D.  ft  E.  R.  Co.  82 
Fed.  791 — Hardwick  v.  Kean,  95  E:y.  565, 
26    S.  W.    589. 

1442.  The  denial  by  a  state  court  of  a 
claim  against  rights  asserted  by  the  United 
States  and  exercised  by  the  agents  of  the 
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government  under  its  authority  oould  not 
present  a  Federal  question.  Reddall  v. 
Bryan,  24  How.  420,  16:  740 

Cited  in  Missouri  ex  rel.  Carey  y.  Andriano, 

138  U.  S.  501,  34  L.  ed.  1014,  11  Sup.  Ct. 

Rep.  886. 

1443.  A  state  decision  is  not  reviewable 
on  the  ground  of  a  Federal  question  as  to 
the  constitutionality  of  statutes  as  to  com- 
position of  debts,  wlien  it  decides  that  the 
creditor  is  precluded  from  contesting  the 
statute  by  accepting  composition  under  it. 
Eustis  V.  Holies,  150  U.  S.  361,  14  Sup.  Ct. 
Rep.  131,  37:  1111 
Cited  in  Electric  Co.  v.  Dow,  166  U.  S.  402, 

41  L.   ed.    1090,  4.7   Sup.   Ct   Rep.    646. 

» 

1444.  Where  defendants  sued  individually 
as  trespassers  set  up  their  authority  as  offi- 
cers of  the  United  States  as  a  defense,  the 
validity  of  an  authority  exercised  under  the 
United  States  is  drawn  in  question;  and 
where  the  final  judgment  or  decree  in  the 
highest  court  of  the  state  in  which  a  deci- 
sion can  be  had  is  against  its  validity,  juris- 
diction exists  in  the  Supreme  Court  of  the 
United  States  to  review  that  decision  on 
writ  of  error.  Stanley  v.  Schwalby,  147  U. 
S.  508,  13  Sup.  Ct.  Rep.  418,  37:  259 

1445.  The  decision  of  a  state  court  that 
the  collector  of  a  port  had  the  right  to  send 
rags  to  the  proper  warehouse  for  disinfec- 
tion, but  gave  no  order  for  their  disinfection, 
does  not  present  a  Federal  question  for  re- 
view by  the  Supreme  Court  of  the  United 
States  upon  writ  of  error  sued  out  by  the 
party  who  claimed  to  have  disinfected  them 
under  an  authority  from  such  collector,  as 
the  ruling  is  in  favor  of  the  validity  of  the 
authority  set  up  and  claimed  by  him  under 
the  laws  of  the  United  States.  Bartlett  v. 
Lockwood,  160  U.  S.  357,  16  Sup.  Ct.  Rep. 
334,  40: 455 

As  to  citisenshlp. 

1446.  A  claim  of  citizenship  under  an  act 
of  Congress  upheld  by  a  state  court  gives  the 
adverse  party  no  right  to  a  review  in  the 
Supreme  Court  of  the  United  States  on  the 
ground  that  a  Federal  question  was  decided 
against  him.  Missouri  ex  rel.  Carey  v.  An- 
driano, 138  U.  S.  496,  11  Sup.  Ct.  Rep.  385, 

34:  1012 
Cited  in  McNulU  v.  Lochrldipe,  141  U.  S.  330. 
35  L.  ed.  798,  12  Sup.  Ct.  Rep.  11— Boyd 
V.  Nebrasks,  143  U.  S.  161.  36  L.  ed.  109. 
12  Sup.  Ct.  Rep.  375 — Dower  v.  Richards. 
151  U.  8.  666,  88  L.  ed.  308.  14  Sup.  Ct. 
Rep.  452 — Wbltten  v.  Tomllnson.  160  U.  S. 
238.  40  L.  ed.  411,  16  Sup.  Ct.  Rep.  297 
—Brooklyn  ft  N.  Y.  Ferry  Co.  v.  McMahon. 
166  U.  S.  718.  41  L.  ed.  1186,  17  Sup.  Ct. 
Rep.    992 — Conde    v.    York,    168    U.    S.    650, 

42  L.  ed.  614,  18  Sup.  Ct.  Rep.  234~ 
Farmers*  Bank  v.  Roselle,  172  U.  S.  641, 
48  L.  ed.  1180,  19  Sup.  Ct.  Rep.  875— 
De  Lamar's  Nevada  Gold  Min.  Co.  v.  Nes- 
bitt,  177  U.  S.  528.  44  L.  ed.  874,  20  Sup. 
Ct.  Rep.  715 — Taylor  v.  Beckham,  178  U.  S. 
571,  44  L.  ed.  1198.  20  Sup.  Ct.  Rep.  890 
— Kizer  V.  Texarkana  ft  Ft.  S.  R.  Co.  179 
U.  S.  201,  45  L.  ed.  153,  21  Sup.  Ct.  Rep. 
100— Lvnde  v.  T.yndp.  181  V.  S.  186,  45 
L.  ed.  814,  21  Sup.  Ct  Rep.  556. 


1447.  A  decision  of  a  state  court  in  a  pro- 
ceeding in  the  nature  of  quo  warranto  to 
try  the  respective  titles  of  the  parties  to  an 
office  upholding  the  claim  of  one  party  to 
such  office,  by  virtue  of  citizenship  founded 
on  an  act  of  Congress,  gives  the  defeated 
party  no  right  to  a  review  of  the  decision  in 
the  Supreme  Court  of  the  United  States, 
where  he  asserts  no  right  under  that  stat- 
ute. Missouri  ex  rel.  Carey  v.  Andriano, 
188  U.  S.  497,  11  Sup.  Ct.  Rep.  385, 

34:  1012 

As  to  receivers. 

1448.  A  decision  of  a  state  court  that,  un- 
der the  act  of  Congress  of  March  3,  1887, 
giving  the  right  to  sue  Federal  receivers  in 
certain  cases,  an  action  may  be  maintained 
against  a  receiver  without  leave  of  the  Fed- 
eral court  by  which  he  was  appointed,  <iot*» 
not  give  the  latter  the  right  to  a  writ  or 
error  from  the  Supreme  Court  of  the  United 
States  on  the  ground  that  he  has  been  de- 
nied a  right  given  him  by  a  Federal  statute ; 
although,  if  the  state  court  had  decided  that 
under  this  act  a  receiver  could  not  be  sued 
without  prior  leave  of  the  Federal  court, 
the  plaintiff  would  have  been  entitled  to  a 
writ  of  error  on  that  ground.  McNulta  ▼. 
Lochridge,  141  U.  S.  327,  12  Sup.  Ct.  Rep. 
11,  35: 796 
Cited  in   Metropolitan  Nat.   Bank  v.   Claggett. 

141  U.  S.  520,  35  L.  ed.  843.  12  Sup.  Ct. 
Rep.  60 — Texas  ft  P.  R.  Co.  v.  Johnaon,  151 
U.  S.  98.  38  L.  ed.  87.  14  Sup.  Ct.  Rep. 
250 — Coltrane  v.  Templeton.  45  C.  C.  A. 
335.  106  Fed.  877— Re  Mertens,  131  Fed. 
515— Ridge  V.  Manker,  67  C  C.  A.  599,  132 
Fed.  602. 

As  to  commerce. 

1449.  A  decision  by  a  state  court  sustain- 
ing a  defense  in  an  action  for  breach  of  con- 
tract, to  the  effect  that  the  contract  was  in 
violation  of  the  Interstate  Commerce  Act 
(24  Stat,  at  L.  379,  chap.  104,  U.  S.  Comp. 
Stat.  1901,  p.  3154),  does  not  entitle  the 
plaintiff  to  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  under  U.  S.  Rev. 
Stat.  §  709,  U.  S.  Comp.  Stat.  1901.  p.  575, 
unless  he  set  up  some  claim  under  the  Fed- 
eral statute  which  was  denied  by  the  state 
court.  Kizer  v.  Texarkana  &  Ft.  S.  R.  Co. 
179  U.  S.  199,  21  Sup.  Ct.  Rep.  100, 

45:  152 
Cited  in  Matbew  v.  Wabash   R.   Co.    115   Mo. 
App.    479,    81    S.    W.    646. 

As  to  taxes. 

See  also  infra,  1522. 

1450.  The  decision  of  a  state  court  which 
gives  effect  to  a  state  revenue  law,  and  holds 
that  a  contract  does  not  confer  a  right  of 
exemption  from  its  operation,  may  involve 
a  Federal  question  although  the  state  court 
concedes  that  the  contract  is  valid,  but  do 
nies  merely  that  the  particular  property  in 
question  was  embraced  within  its  terms. 
Wilmington  &  W.  R.  Co.  v.  Alsbrook,  146  U. 
S.  279, 13  Sup.  Ct.  Rep.  72,  36:  972 
Cited    in    Mobile   ft    O.    R.    Co.    v.   Tennessee. 

158  U.  S.  494,  38  L.  ed.  796,  14  Sup.  Ct. 
Rep.  968 — Cornell  t.  Green,  163  V.  8.  81, 
41  L.  ed.  78,  16  Snp.  Ct.  Rep.  969— Bacon 
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V.  Texts,  163  U.  S.  217,  41  L.  ed.  130,  16 
Sop.  Ct  Rep.  1023— McCullough  v.  Vir- 
ginia, 172  U.  S.  121,  43  L.  ed.  389.  10 
Sop.  Ct  Rep.  134 — ^Thayer  t.  Kansas  Loan 
k  T.  Co.  41  C.  C.  A.  109.   100  Fed.  904. 

1461.  A  claim  of  exemption  from  taxation 
as  an  inmiimity  under  the  Constitution  and 
laws  of  the  United  States  raises  no  Federal 
question,  where  the  exemption  is  sustained 
by  the  state  court  and  the  reasoning  of  the 
court  cannot  be  availed  of  as  a  denial  of  the 
•  immunity.  T>'ler  v.  Cass  County,  142  U. 
8.  288, 12  Sup.  Ct.  Rep.  225,  35:  1016 

Cited  In  Stutsman  County  t.  Wallace.  142  U. 

8.  306,   35   L.    ed.    1022,    12   Sup.    Ct.    Rep. 

227— Rutland    R.    Co.    v.    Central    Vermont 

R.   Co.   159    U.    S.   641,    40    L    ed.    280,    16 

Sup.    Ct.    Rep.    113. 

1462.  The  statement  in  the  opinion  of  a 
state  court,  that  holders  of  stock  in  a  bank 
issued  after  the  state  Constitution  prohib- 
ited exemptions  from  taxes  would  be  en- 
titled to  the  exemption  given  by  the  bank 
charter  if  the  holders  of  older  stock  could 
claim  it,  while  the  court  actually  decides 
that  the  exemption  applies  only  to  the 
bank's  capital  st^)ck,  and  not  to  the  holders 
of  any  shares,  is  not  such  a  determination 
in  favor  of  the  holders  of  new  shares  as  to 
preclude  a  review  of  the  decision  as  to  them 
by  the  Supreme  Court  of  the  United  States 
OB  reversing  the  decision  against  the  hold- 
ers of  the  old  shares  and  establishing  their 
right  to  the  exemption,  or  prevent  the  af- 
firmance of  the  decision  against  the  holders 
of  new  shares  if  that  is  right,  although  it 
18  upheld  for  a  different  reason  than  that 
which  controlled  the  state  court.  Bank  of 
Commerce  v.  Tennessee  use  of  Memphis,  163 
U.  S.  416,  16  Sup.  a.  Rep,  1113,  41:  211 
Cited  In  Winters  v.  Drake,  102  Fed.  648. 

Money. 

1453.  The  judgment  of  a  state  court  sus- 
taioinfT  the  validity  of  the  act  of  Congress 
of  Februaiy  28,  1878  (20  Stat,  at  L.  25, 
chap.  20,  U.  S.  Comp.  Stat  1901,  p.  2346), 
making  the  silver  dollar  of  412.5  grains  troy 
of  standard  silver  a  full  legal  tender,  can- 
not be  reviewed  in  the  Supreme  Court  of  the 
Tnited  States,  since  that  court  has  jurisdic- 
tion, under  U.  S.  Rev.  Stat.  S  709,  U.  S. 
Comp.  Stat.  1901,  p.  575,  to  review  the  judg- 
ment of  a  state  court  upon  the  validity  of  a 
Federal  statute,  only  when  against  its  valid- 
ity. Baker  v.  Baldwin,  187  U.  S.  61,  23 
Sap.  Ct.  Rep.  19,  47:  75 
died  In  Iowa  v.  Rood,  187  V.  B.  94,  47  L.  ed. 

90.  23  Sop.  Ct.  Rep.  49. 

1454.  A  decision  in  favor  of  the  legal  ten- 
der quality  claimed  for  notes  of  the  United 
States  issued  under  the  legal  tender  act  of 
Pebruary  25,  1862,  is  reviewable  under  the 
judiciary  act,  S  25,  clause  3,  in  the  Supreme 
Court  of  the  United  States  at  the  instance 
of  the  defeated  party,  who  claimed  a  right, 
under  the  Federal  Constitution  and  various 
acts  of  Coneress,  to  psiyvaent  in  coin.  Tre- 
bilcock  V.  Wilson,  12  Wall.  687,  20:  460 

1455.  A  judgment  for  plaintiff  in  an  ac- 
tion in  a  state  court  for  damages  for  his 
wrongful   ejectment   from  a   street  car,   in  1 


which  defendant  disputed  plaintiff's  claim 
that  a  silver  coin  tendered  him  in  payment 
of  his  fare  was  legal  tender  although  worn 
smooth  by  use,  is  not  reviewable  in  the  Su- 
preme Court  of  the  United  States  where  de- 
fendant did  not  set  up  any  right  under  any 
statute  of  the  United  States  in  reference  to 
the  effect  of  the  reduction  in  weight  of  sil- 
ver coin  by  natural  abrasion,  as  in  such  case 
the  decision  was  in  favor  of,  and  not  against, 
the  right,  if  any,  claimed  under  the  laws 
of  the  United  States.  Jersey  City  &  B.  R. 
Co.  V.  Morgan,  160  U.  S.  288,  16  Sup.  Ct. 
Rep.  276,  40:  430 

Cited  In  Conde  v.  York,  168  U.  S.  660,  42 
L.  ed.  613,  J  8  Sup.  St.  Rep.  234 — De  La- 
mar's Nevada  Gold  MIn.  Co.  v.  Nesbltt,  177 
y.  8.  529,  44  L.  ed.  874,  20  Sup.  Ct  Rep. 
715. 

Full  faith  and  credit. 

1456.  A  decision  of  a  state  court  in  favor 
of  the  full  faith  and  credit  claimed  for  a 
decree  by  a  court  of  another  state  oannot  be 
reviewed  on  writ  of  error  by  the  Supreme 
Court  of  the  United  States.  Lynde  v.  Lynde. 
181  U.  8.  183,  21  Sup.  Ct  Rep.  555, 

45:  810 
Due  process  of  law. 

1457.  No  Federal  question  is  raised  by  an 
objection  that  a  state  statute  allows  con- 
demnation without  notice,  where  the  statute 
is  construed  by  the  state  courts  to  require 
notice.  Baltimore  Traction  Co.  v.  Baltimore 
Belt  R,  Co.  151  U.  8.  137,  14  Sup.  Ct.  Rep. 
294,  38:  102 

liand  titles. 

See  also  infra,  1868,  2056. 


1458.  The  Supreme  Court  of 
States  has  revisory  jurisdiction 
sion  of  a  state  court,  in  which  a 
is  passed  on,  only  when  the 
against  its  validity.  Ryan  v. 
Wall.  603, 


the  United 
of  the  deci- 
land  patent 
decision  is 
Thomas,  4 
18:  460 


1459.  A  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  the  highest 
court  of  Tennessee  cannot  be  maintained  on 
the  theory  that  the  decision  of  the  latter 
court  in  favor  of  a  person  claiming  title  to 
land  under  the  state  of  North  Carolina  and 
against  one  claiming  under  the  state  of  Ten- 
nessee was  against  either  the  compact  be- 
tween these  states  granting  to  the  state  of 
Tennessee  the  right  reserved  by  the  state  of 
North  Carolina,  in  a  cession  of  land  to  the 
United  States,  of  perfecting  titles  where  en- 
tries had  been  made,  or  the  act  of  Congress 
assenting  to  such  compact,  and  making  a 
cession  of  the  land  in  question  to  the  state 
of  Tennessee  on  several  conditions,  one  of 
which  respects  all  existing  claims  to  lands 
under  the  state  of  North  Carolina.  Wil- 
liams V.  Norris,  12  Wheat.  117,  6:  571 

1460.  The  decision  of  a  state  court  in 
favor  of  defendant  in  an  action  to  recover 
land  granted  to  certain  Indians  by  the 
United  Stntes  under  the  treaty  of  Prairie 
du  Chien,  brinsr  against  the  validity  of  the 
authority  of  the  President  to  approve  a 
deed  of  such  land  thirteen  years  after  the 
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execution  of  the  deed,  raises  a  Federal  ques- 
tion. Pickering  v.  Lomax,  145  U.  S.  310,  12 
Sup.  Ct.  Rep.  860,  36:  716 

(6)  Necessity  as  to  Decision  Being  Er- 
roneous* 

See  also  infra,  1501. 

1461.  It  need  not  appear  that  the  state 
court  erred  in  its  decision  of  the  Federal 
question  in  order  to  obtain  a  review  in  the 
Supreme  Court  of  the  United  States.  Fur- 
man  V.  Nichol,  8  Wall.  44,  19:  370 
Crapo  V.  Kelly,  16  Wall.  610,  21 :  430 
Murdock  v.  Memphis,  20  Wall.  690,  22:  429 
Chicago  L.  Ins.  Co.  v.  Needles,  113  U.  S. 

574,  5  Sup.  Ct.  Rep.  681,  28:  1084 

Blythe  v.  Hinckley,  180  U.  S.  333,  21  Sup. 

Ct.  Rep.  390,  45:  557 

Scott   v.   Eaton    (Pennywit   v.    Eaton)    15 

Wall.  380,  21 :  72 

Andrews  v.  Andrews,  188  U.  S.  14,  23  Sup. 

Ct.  Rep.  237,  47:  366 

1462.  The  examination  to  determine 
whether  the  claim  is  or  is  not  well  founded 
itself  involves  the  exercise  of  jurisdiction. 
Chicago  L.  Ins.  Co.  v.  Needles,  113  U.  S. 
574,  5  Sup.  Ct.  Rep.  681,  28:  1084 

1463.  If  it  appears  that  the  decision  of 
the  Federal  question  was  so  plainly  right  as 
not  to  require  argument,  the  writ  should  not 
be  allowed.  Re  Spies  (Spies  v.  Illinois)  123 
U.  S.  131,  8  Sup.  Ct.  Rep.  22,  31:  80 

1464.  Under  §  25  of  the  judiciary  act  as 
amended  by  §  2  of  the  act  of  February  5, 
1867,  it  is  essential  to  the  jurisdiction  of 
this  court  over  a  judgment  or  decree  of  the 
state  court  that  it  shall  appear  that  one  of 
the  questions  mentioned  in  the  statute  must 
have  been  raised  and  presented  to  the  state 
court,  and  that  it  must  have  been  decided 
against  the  plaintiff  in  error,  or  that  such 
a  decision  was  necessary  to  the  judgment  or 
decree.  This  court  must  thereupon  examine 
the  judgment  so  far  as  to  enable  it  to  decide 
whether  the  Federal  question  was  correctly 
decided  by  the  state  court,  and,  if  it  finds 
that  it  was  rightly  decided,  the  judgment 
must  be  affirmed.  Murdock  v.  Memphis,  20 
Wall.  590.  22:  429 
Cited  In  My  rick  ▼.  Thompson,   09   U.   S.   297, 

25  L.  ed.  827 — Tennessee  v.  Davis,  100  U.  8. 
283,  26  L.  ed.  657 — ^Bonaparte  v.  Appeal 
Tnx  Court.  104  U.  8.  595,  26  L.  ed.  846— 
Wiggins  Ferry  Co.  t.  Bast  St.  Louis,  107 
n.  a.  378,  27  L.  ed.  424,  2  Sup.  Ct.  Rep. 
257— Allen  v.  McVeigh,  107  U.  S.  437,  27 
L.  ed.  574,  2  Sup.  Ct.  Rep.  558 — Jenkins 
'  ▼.  Lowenthal,  110  T7.  S.  222.  28  L.  ed.  129, 
8  Sup.  Ct.  Rep.  638 — Chouteau  v.  Gibson, 
111  U.  S.  200,  28  L.  ed.  400.  4  Sup.  Ct. 
Rep.  840 — Adams  County  r.  Burlington  ft 
M.  River  R.  Co.  112  U.  S.  127,  28  L.  ed. 
680,  5  Sup.  Ct.  Rpo.  77— Detroit  City  R 
Co.  T.  Gntbard,  114  U.  S.  136,  29  L.  ed.  118. 
5  Sup.  Ct.  Rep.  811 — Traer  v.  Clews,  115 
U.  S.  542,  29  Ia  ed.  471.  6  Sup.  Ct.  Uep. 
155 — Sontbwesteni  R.  Co.  v.  Wrlpht,  116 
U.  8.  286,  29  L.  ed.  628.  6  Sup.  Ct.  Rep. 
876 — ^Presaer  t.  Illinois.  116  17.  S.  260,  29 
Ia  ed,  620,  6  Supu.  Ct.  Rep.  580 — Brooks  v. 
ICliwnri,   124  U.   8-   ^00,  81    L.  ed.   458,   8 


Sup.  Ct.  Rep.  443 — Dale  Tile  Mfg.  Co.  ▼. 
Hyatt,  125  U.  S.  53,  31  L.  ed.  686,  8  8op. 
Ct.  Rep.  756 — Hannibal  ft  St.  J.  R.  Co.  v. 
Missouri  Ulver  Packet  Co.  125  U.  8.  273, 
31  L.  ed.  736,  8  Sup.  Ct.  Rep.  874 — Bustis 
T.  BoUes,  150  U.  S.  366.  37  L.  ed.  1112,  14 
Sup.  Ct.  Rep.  131 — Bank  of  Commerce  v. 
Tennessee,  161  U.  S.  144,  40  L.  ed.  649. 
16  Sop.  Ct.  Rep.  456 — Harrison  ▼.  Morton, 
171  U.  S.  47,  43  L.  ed.  66,  18  Sup.  Ct.  Rep. 
742 — Scudder  v.  Comptroller  (Scudder  v. 
Coler)  176  U.  8.  36.  44  L.  ed.  64,  20  Sap. 
Ct.  Rep.  26 — Arlington  Case,  8  Hughes.  133, 
Fed.  Cas.  No.  8,191— NashvUle,  C.  ft  8t. 
L.  R.  Co.  V.  Taylor,  86  Fed.  175 — Bona- 
parte V.  Appeal  Tax  Court,  39  PhUa.  Leg. 
Int.  73. 

(7)  Necessity  that  Decision  he  OontroU 

ling. 

See  also  supra,  1197,  1299. 

1465.  The  judgment  of  the  state  court 
was  affirmed  without  considering  the  Fed- 
eral question  or  expressing  any  opinion  upozi 
it  because  of  a  finding  broad  enough  to  main- 
tain the  decree  irrespective  of  the  Federal 
question  involved.  Jenkins  v.  Lowenthal, 
110  U.  S.  222,  3  Sup.  Ct.  Rep.  638, 

28:  129 
Cited  in  Mitchell  v.  Clark,  110  U.  8.  648.  28 
L.  ed.  283,  4  Sup.  Ct.  Rep.  170 — Crescent 
City  L.  S.  L.  ft  S.  H.  Co.  v.  Butchers'  Union 
S.  H.  ft  L.  S.  L.  Co.  120  U.  S.  167.  30  L. 
ed.  620.  7  Sup.  Ct.  Rep.  472 — Hale  t.  Akers, 
132  U.  S.  565.  33  L.  ed.  446,  10  Sup.  Ct. 
Rep.  171— Eustis  v.  Bolles,  150  U.  8.  367. 
37  L.  ed.  1112,  14  Sup.  Ct.  Rep.  131— Rut- 
land R.  Co.  V.  Central  Vermont  B.  Co.  159 
U.  8.  641,  40  L.  ed.  289,  16  Sup.  Ct.  Rep. 
113. 

1466.  Appellate  jurisdiction  by  the  United 
States  Supreme  Court  cannot  be  sustained 
where  the  decision  of  the  state  court  ap- 
pealed from  was  made  upon  rules  of  general 
jurisprudence,  or  other  grounds  broad 
enough  in  themselves  to  sustain  the  judg- 
ment without  considering  a  Federal  ques- 
tion appearing  in  the  case,  but  not  neces- 
sarily involved.  New  Orleans  v.  New  Or- 
leans Waterworks  Co.  142  U.  S.  79,  12  Sup. 
Ct.  Rep.  142,  35:  943 
Cited  In   Delaware   City.   S.  ft  P.   8.   B.  Nav. 

Co.  V.  Reybold.  142  U.  S.  643.  35  L.  ed. 
1144,  12  Sup.  Ct.  Rep.  290 — Sherman  v. 
Grinnell,  144  U.  S.  202.  36  L.  ed.  405.  12 
Sup.  Ct.  Rep.  574 — O'Neil  v.  Vermont,  144 
U.  S.  336,  36  L.  ed.  467.  12  Sup.  Ct  Rep. 
693. 

1467.  To  give  jurisdiction  to  review  a 
judgment  of  a  state  court  it  is  neoesaary 
that  the  decision  of  that  court  upon  a  Fed- 
eral question  be  controlling  in  the  disposi- 
tion of  the  cause.  Louisiana  ex  rel.  Citi- 
zens* Bank  v.  Board  of  Liquidation  (Citi- 
zens* Bank  T.  Board  of  Liquidation)  98  U. 
S.  140,  25:  114 
Cited  in  HalQ  v.  Akers.  132  U.  8.  565,  33  L. 

ed.  446.  10  Sup.  Ct.  Rep.  171. 

1468.  Where  the  state  court  disposes  of 
the  case  upon  non-Federal  grounds  sufficient 
to  support  its  judgment  the  Supreme  Court 
of  the  United  States  cannot  review  auch 
judgmcpt  9ft  ^^^  theory  that  a  decision  of 
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the  Federal  question  was  necessarily  in- 
volved. McManus  v.  O'SuUivan,  91  U.  8. 
578,  23:  390 

Jaeki  T.  Helena,  115  U.  S.  288,  6  Sup.  Ct. 

Rep.  39,  29:  392 

Michigan  ex  rel.  Attorney  General  v.  Flint 

ft  P.  M.  R.  Co.  152  U.  S.  363,  14  Sup.  Ct. 

Rep.  686,  38:  478 

Winter  v.  Mont^mery,  156  U.  8.  385,  15 

Sup.  Ct.  Rep.  649,  39:  460 

Wade  V.  Lawder,  165  U.  8.  624,  17  Sup.  Ct. 

Rep.   425,  41 :  851 

Electric  Co.  T.  Dow,  166  U.  8.  489,  17  Sup. 

Ct  Rep.  645,  41:  1088 

California  Nat.  Bank  v.  Thomas,  171  U.  S. 

441,  19  Sup.  Ct.  Rep.  4,  43:  231 

Remington  Paper  Co.  v.  Watson,  173  U.  S. 

443,  19   Sup.   Ct.  Rep.   456,  43:762 

Rae  Y.  Homestead  Loan  &  6.  Co.  176  U.  8. 

121,  20   Sup.  Ct.  Rep.  341,  44:398 

Moran  v.  Horaky,  178  U.  8.  205,  20  Sup. 

Ct.  Rep.   856,  44:  1038 

Boughton   T.    American   Exch.    Nat.    Bank, 

104  U.  8.  427,  26:  765 

Martin  y.  Thompson,  120  U.  8.  376,  7  Sup. 

Ct  Rep.   586,  30:  679 

1469.  A  decision  of  a  state  court  on  an  in- 
dependent ground  broad  enough  to  sustain 
the  judgment  cannot  be  reviewed  by  the 
Supreme  Court  of  the  United  States  on  the 
ground  that  a  Federal  question  was  in- 
volved. Missouri  P.  R.  Co.  v.  Fitzgerald, 
160  U.  8.  556,  16  Sup.  Ct  Rep.  389,  <0:  536 
Chemical  Nat.  Bank  v.  City  Bank  of  Portage, 
160  U.  8.  646,  16  Sup.  Ct  Rep.  417, 

40:  568 
CiUd  In  Fowler  t.  Lamson,  164  IT.  8.  255,  41 
tl  ed.  425,  17  Sup.  Ct.  Rep.  112— Jeske  v. 
Cox,  171  U.  S.  685.  43  L.  ed.  1179,  19  Sup. 
Ct.  Hep.  877 — Chappell  Chemical  ft  Ferti- 
Itawr  Co.  y.  Sulphur  Minea  Co.  172  U. 
8.  471,  43  L.  ed.  519.  19  Sup.  Ct  Rep.  266 
— MUbum  Gin  ft  Mach.  Co.  t.  German  Bank, 
173  U.  S.  701.  43  L.  ed.  1185,  19  Sup.  Ct 
Rep.  878 — Dobbs  ▼.  Kansas,  184  U.  S.  697, 
4«  L.  ed.  764.  22  Sup.  Ct.  Rep.  940— Tellu- 
xlde  Power  Transmission  Co.  y.  Rio  Grande 
Western  R.  Co.  187  L.  8.  585,  47  L.  ed.  313, 
23  Sup.  Ct  Rep.  178 — Lyon  y.  Gombret,  189 
v.  8.  508,  47  L.  ed.  922,  23  Sup.  Ct  Rep. 
853 — ^Defiance  Water  Co.  y.  Deflance.  191  U. 
8.  194,  48  h.  ed.  144,  24  Sup.  Ct  Rep.  63 
— Weitmer  y.  Bishop.  191  U.  8.  561.  48 
L.  ed.  302,  24  Sup.  Ct.  Rep.  848 — State  y. 
Schuman.  36  Or.  24,  47  L.R.A.  156,  78  Am. 
Bt  Rep.  754,  58  Pac  661. 

1470L  Where  the  supreme  court  of  a  state 
decides  a  Federal  question  in  rendering  a 
judgment,  and  also  decides  against  the  plain- 
tiff in  error  upon  an  independent  ground  not 
involving  a  Federal  question  and  broad 
enoogh  to  maintain  the  judgment,  the  writ 
of  error  will  be  dismissed  without  consider 
iog  the  Federal  question.  Hammond  y.  Con- 
necticut Mut  L.  Ins.  Co.  150  U.  S.  633.  14 
Sop.  Ct.  Rep.  236,  37:  1203 

Brooks  T.  Missouri,  124  U.  S.  394,  8  Su-). 

Ct  Rep.  443,  31 :  454 


Hale  T.  Akers,  132  U.  S.  554,  10  Sup.  Ct. 

Rep.  171,  33:  442 

Hopkins  y.  McLure,  133  U.  S.  380,  10  Sup. 

Ct  Rep.  407,  33:  6^ 

Beattj  y.  Benton,  135  U.  S.  244,  10  Sup.  Ct. 

Rep.  747,  34:  124 

Beaupr*  v.  Noyes,  138  U.  S.  397,  11  Sup.  Ct 

Rep.  296,  34:  991 

Walter  A.  Wood  Mowing  &  Reaping  Mach. 

Co.  y.  Skinner,  139  U.  S.  293,  11  Sup.  Ct 

Rep.  528,  35:  193 

East  Tennessee,  V.  &  G.  R.  Co.  t.  Frazier, 

139  U.  S.  288,  11  Sup.  Ct.  Rep.  517, 

35:  196 
Henderson  Bridge  Co.  y.  Henderson,  141  U. 

S.  679,  12  Sup.  Ct  Rep.  114,  35:  900 

Hammond  y.  Johnston,  142  U.  S.  73,  12  Sup. 

Ct.  Rep.  141,  35:  941 

Delaware  City,  8.  A  P.  S.  B.  Nay.  Co.  y. 

Reybold,  142  U.  S.  636,  12  Sup.  Ct.  Rep. 

290,  35:  1141 

Haley  y.  Breeze,  144  U.  8.  130,  12  Sup.  Ct 

Rep.  836,  36:  373 

O'Neil  y.  Vermont,  144  U.  S.  323,  12  Sup. 

Ct  Rep.  693,  36:  450 

Northern  P.  R.  Co.  y.  Ellis,  146  U.  S.  458, 

12  Sup.  Ct.  Rep.  724,  36:  504 

Eustis  y.  Bolles,  150  U.  S.  361,  14  Sup.  Ct. 

Rep.  131,  37:  1111 

Connecticut  ex  rel.  New  York  &  N.  E,  R. 

Co.  V.  Woodruflf,  152  U.  S.  689,  14  Sup. 

Ct  Rep.  976,  38:  869 

Cited  in  San  Francisco  y.  Itsell,  138  17.  S.  66, 

33  L.  ed.  571,  10  Sup.  Ct  Rep.  241 — Hop- 
kins y.  McLure,  133  U.  S.  386,  33  L.  ed. 
663,  10  Sup.  Ct.  Rep.  407 — Blount  y.  Walker, 
134  U.  S.  614,  88  L.  ed.  1038,  10  Sup.  Ct 
Rep.  606 — Beatty  y.  Benton,  135  U.  8.  254, 

34  L.  ed.  127,  10  Sup.  Ct.  Rep.  747 — Walter 
A.  Wood  Mowing  ft  Reaping  Mach.  Co.  y. 
Skinner,  130  U.  S.  297,  35  L.  ed.  195,  11 
Sup.  Ct.  Rep.  528 — Henderson  Bridge  Co. 
y.  Henderson,  141  .U.  S.  688,  35  L.  ed.  904, 
12  Sup.  Ct.  Rep.  Tl4 — Hammond  y.  Johnson, 
142  U.  S.  78,  36  L.  ed.  942,  12  Sup.  Ct  Rep. 
141 — Delaware  City,  S.  ft  P.  S.  B.  Nay.  Co. 
y.  Reybold,  142  U.  S.  643,  35  L.  ed.  1144, 
12  Sup.  Ct.  Rep.  290 — Winona  ft  St.  P.  R. 
Co.  y.  Plainview,  143  U.  S.  391,  86  L.  ed. 
199,  12  Sup.  Ct.  Rep.  530 — Sherman  y.  Grln- 
nell,  144  U.  S.  202,  36  L.  ed.  405,  12  Sup. 
Ct.  Rep.  574— O'Neil  y.  Vermont  144  U.  8. 
836,  36  L.  ed.  457,  12  Sup.  Ct.  Rep.  693 — 
Northern  P.  R.  Co.  y.  Ellis,  144  U.  S.  464, 
86  L.  ed.  506.  12  Sup.  Ct  Rep.  724 — Miller 
y.  Swann  (Miller  y.  Anderson)  150  U.  S. 
134,  37  L.  ed.  1029.  14  Sup.  Ct.  Rep.  62— 
Eustis  y.  Bolles,  150  U.  S.  360,  37  L.  ed. 
1113,  14  Sup.  Ct.  Rep.  131 — Hammond  y. 
Gordon,  150  U.  8.  636.  37  L.  ed.  1207,  14 
Sup.  Ct.  Rep.  236 — California  Powder  Works 
V.  Davis.  151  U.  S.  393,  38  L.  ed.  207,  14 
Sup.  Ct.  Rep.  350 — Dower  y.  Richards,  151 
U.  S.  666,  38  L.  ed.  308.  14  Sup.  Ct.  Rep. 
452— Snell  y.  Chicago,  152  U.  S.  196,  38 
L.  ed.  410,  14  Sup.  Ct.  Rep.  489 — Israel  y. 
Arthur,  152  U.  S.  362,  38  L.  ed.  478.  14 
Sup.  Ct.  Rep.  583 — Connecticut  ex  rel.  New 
York  ft  N.  E.  R.  Co.  v.  Woodruff,  153  U. 
S.  691,  38  L.  ed.  871,  14  Sup.  Ct.  Rep.  076 
— Winter  y.  Montgomery,  156  U.  S.  385.  39 
L.  ed.  461,  15  Sup.  Ct.  Rep.  649 — California 
y.  Hollnday,  159  U.  S.  415.  40  L.  ed.  203, 
16  Sup.  Ct.  Rep.  53 — Rutland  R.  Co.  y. 
Central  Vermont  R.  Co.  150  U.  S.  641,  40 
L.  ed.  280,  16  Sup.  Ct.  Rep.  113— Gillls  y. 
Stlnchfleld,  159  U.  8.  660,  40  L.  ed.  296,  16 
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Sup..Ct.Bep.  191 — Missouri  P.  R.  Co.  v.  Flt«- 
geraldv  160  U.  8.  576,  40  L.  ed.  640,  16 
Sup.  Ct.  Rep.  380 — Seneca  Nation  of  Indians 
V.  Chrtsty.  162  U.  S.  290,  40  L.  ed.  972,  16 
Sup.  Ct.  Rep.  828 — Dibble  v.  Bellin;?ham  Bay 
Land  Co.  163  U.  S.  69,  41  L.  ed.  74,  16 
Sup.  Ct.  Rep.  939 — Bacon  t.  Texas,  163  U. 
8.  227,  41  L.  ed.  139,  16  Sup.  Ct.  Rep.  1023 
— Union  Nat.  Bank  v.  Louisville,  N.  A.  & 
C.  R.  Co.  163  U.  S.  329,  41  L.  ed.  178,  16 
Sup.  Ct.  Rep.  1039 — White  v.  Lennlg,  163 
U.  8.  712,  41  L.  ed.  314,  16  Sup.  Ct.  Rep. 
1208 — Fowler  v.  Lamson,  164  U.  8.  255,  41 
L.  ed.  425,  17  Sup.  Ct.  Rep.  112 — Egan  y. 
Hart,  165  U.  8.  191,  41  L.  ed.  681,  17  Sup. 
Ct.  Rep.  300 — Stallcup  v.  Tacoma,  165  U.  S. 
719,  41  L.  ed.  1185,  17  Sup.  Ct.  Rep.  998 
—Electric  Co.  V.  Dow,  166  U.  8.  491,  41 
L.  ed.  1089,  17  Sup.  Ct.  Rep.  645 — Fenwlck 
Hall  Co.  T.  Old  Saybrook.  109  U.  8.  734,  42 
L.  ed.  1215,  18  Sup.  Ct.  Rep.  942 — Warren 
▼.   ChandoB,   169  U.  S.  735,  42  L.  ed.   1216, 

18  Sup.  Ct.  Rep.  949 — Hammond  y.  Horton, 
169  U.  S.  734.  42  L.  ed.  1215,  18  Sup.  Ct. 
Rep.  942 — Leyson  v.  Davis,  170  U.  S.  41, 
42  L.  ed.  941,  18  Sup.  Ct.  Rep.  500 — Har- 
rison V.  Morton,  171  U.  S.  47,  43  L.  ed. 
66,  18  Sup.  Ct.  Rep.  742 — pferce  v.  Somer- 
set R.  Co.  171  U.  S.  648.  43  L.  ed.  319,  19 
Sup.  Ct.  Rep.  64 — McCullougb  v.  Virginia, 
172  U.  8.  126,  43  L.  ed.  390,  19  Sup.  Ct. 
Rep.    134 — Chappell    v.    Sulphur    Blines    Co. 

172  U.  8.  471,  43  L.  ed.  519,  19  Sup.  Ct. 
Rep.   265 — Remington   Paper  Co.  v.  Watson, 

173  U.  8.  452,  43  L.  ed.  765,  19  Sup.  Ct. 
Rep.  456 — Milburn  Gin  &  Mach.  Co.  v.  Ger- 
man  Bank.   173   U.   8.   701,  43  L.  ed.   1185, 

19  Sup.  Ct.  Rep.  878 — White  v.  Leovy,  174 
U.  8.  96.  43  L.  ed.  909,  19  Sup.  Ct.  Rep. 
604— Seeberger  v.  McCormlck,  175  U.  8.  280, 

44  L.  ed.  163,  20  Sup.  Ct.  Rep.  128— Moran 
V.   Horsky,   178   U.   8.   208.   44   L.   ed.    1030, 

20  Sup.  Ct.  Rep.  856 — Lowry  ▼.  Silver  City 
Gold  ft  Silver  Mln.  Co.  179  U.  8.  198,  45 
L.  ed.  152,  21  Sup.  Ct.  Rep.  104 — Yazoo 
ft  M.  Valley  R.  Co.  v.  Adams,   180  U.  8.  8. 

45  L.  ed.  402,  21  Sup.  Ct.  Rep.  240— Hale 
V.  Lewis,  181  U.  8.  480.  45  L.  ed.  962.  21 
Sup.  Ct.  Rep.  677 — Kingman  v.  Holtbaus,  50 
Fed.  307 — Nashville,  C.  ft  St.  *L.  R.  Co.  v. 
Taylor,  86  Fed.  175 — Robins  v.  Wooten,  128 
Ala.  379,  30  So.  681 — McLure  v.  Melton. 
84   6.  C.  382,  13  L.R.A.  726,   13   S.   B.  615. 

1471.  The  determination  by  a  state  court 
of  a  Federal  question  adversely  to  plaintiff 
in  error  will  not  sustain  the  jurisdiction  of 
the  Supreme  Court  of  the  United  States,  if 
another  question,  not  Federal,  was  also 
raiwd  and  decided  a^inst  him  and  the  de- 
cision thereof  is  sufficient,  notwithstaaing 
the  Federal  question,  to  sustain  the  judg- 
ment. Harrison  v.  Morton,  171  U.  S.  38,  18 
Sup.  Ct.  Rep.  742,  43:  63 

Bacon  v.  Texas,  163  U.  S.  207,  16  Sup.  Ct. 

Rep.  1023,  41:  132 

Egan  V.  Hart,  165  U.  S.  188,  17  Sup.  Ct 

Rep.  300,  41 :  680 

Del  Castillo  v.  McConnico   (Castillo  v.  Mc- 

Connico)   168  U.  S.  674,  18  Sup.  Ct.  Rep. 

229,  42:  622 

Pierce  v.  Somerset  R.  Co.  171  U.  S.  641,  19 

Sup.  Ct.  Rep.  64.  43:  316 

Chappell  Chemical  &  Fertilizer  Co.  v.  Sul- 
phur Mines  Co.  172  U.  S.  465,  19  Sup.  Ct. 

Rep.  265,  43:  517 

Brooks  V.  Missouri,  124  U.  S.  394,  8  Sup.  Ct. 

Rep.  443,  31 :  454 


Union  Nat.  Bank  v.  Louisville,  N.  A.  &  C.  R 
Co.  163  U.  S.  325,  16  Sup.  Ct.  Rep.  103?>, 

41:  177 

Cited  In  McQuade  v.  Trenton,  172  U.  8.  640. 
43  L.  ed.  580,  19  Sup.  Ct.  Rep.  292 — Rem- 
ington Paper  Co.  v.  Watson,  173  U.  8.  4.'j2. 
43  L.  ed.  765,  19  Sup.  Ct.  Rep.  456 — 
Mllbum  Gin  ft  Mach.  Co.  v.  German  Bank. 
173  U.  S  701,  43  L.  ed.  1185,  19  Sup.  Ct. 
Rep.  878 — Leovy  v.  United  States,  177  II. 
8.  629,  44  L.  ed.  918,  20  Sup.  Ct.  Rep.  797 
— Weltmer  v.  Bishop,  191  U.  8.  561.  48  L. 
ed.  302,  24  Sup.  Ct.  Rep.  848 — Hamburf;- 
Amerlcan  8.  8.  Co.  v.  Lennan,  194  U.  S. 
6:<.9,  48  L.  ed.  1157,  24  Sup.  Ct.  Rep.  857 
— Dennlson  v.  Christian,  196  U.  8.  637,  49 
L.  ed.  630,  25  Sup.  Ct.  Rep.  795. 

1472.  This  court  will  not  entertain  juris- 
diction in  review  of  state  judgments  where, 
beside  the  Federal  question  decided  by  the 
state  court,  there  is  another  and  distinct 
ground  on  which  the  judgment  can  be  sus- 
tained. Kennebec  ft  P.  R.  Co.  v.  Portland, 
ft  K.  R.  Co.  14  Wall.  23,  20:  850 
Gibson  v.  Chouteau,  8  Wall.  314,  19:  317 
Klinger  v.  Missouri,  13  Wall.  257,  20:  635 
Seneca  Nation  of  Indians  v.  Christy,  162  U. 

S.  283,  16  Sup.  Ct.  Rep.  828,  40:  970 

Miller  v.  Cornwall,  168  U.  8.  131,  18  Sup. 
Ct.  Rep.  34,  42:  409 

Capital  Nat.  Bank  ▼.  First  Nat.  Bank,  172 
U.  S.  425,  19  Sup.  Ct.  Rep.  202,  43:  502 
Cited  in  New  Orleans  Waterworks  Co.  v.  Louis- 
iana Sugar  Ref.  Co.  125  U.  8.  37,  31  L. 
ed.  614.  8  Sup.  Ct.  Rep.  741 — Krel^er  v. 
Shelby  R.  Co.  125  V.  8.  46.  31  L.  ed.  678. 
8  Sup.  Ct.  Rep.  752 — Bacon  v.  Texas,  163 
U.  8.  228,  41  L.  ed.  140,  16  Sup.  Ct.  Rep. 
1023 — Pierce  v.  Somerset  R.  Co.  171  D.  8. 
648,  43  L.  ed.  319,  19  Sup.  Ct.  Rep.  64 — 
Chappell  Chemical  ft  Fertllteer  Co.  v.  Sufphur 
Mines  Co.  172  U.  8.  471,  43  L.  ed.  519.  19 
Sup.  't.  Rep.  265 — Allen  v.  Southern  P.  R. 
Co.  173  U.  8.  489,  43  L.  ed.  778,  19  ^ip. 
Ct.  Rep.  518 — Hale  v.  Lewis.  181  U.  8.  480. 
45  L.  ed.  963,  21  Sup.  Ct.  Rep.  677. 

1473.  It  is  not  enough,  to  give  this  court 
jurisdiction  over  the  judgment  of  a  state 
court,  for  the  record  to  show  that  a  Federal 
question  was  argued  or  presented  to  that 
court  for  decision.  It  must  appear  that  its 
decision  was  necessary  to  the  determination 
of  the  cause,  and  that  it  was  actually  de- 
cided, or  that  the  judgment  could  not  have 
been  given  without  deciding  it.  Moore  v. 
Mississippi,  21  Wall.  636,  22:  653 
Boiling  V.  Lersner,  91  U.  S.  694,  23:  366 
Brown  v.  Atwell,  92  U.  S.  327,  23:511 
Louisiana  ex  rel.  Citizens'  Bank  v.  Board  of 

Liquidation    (Citizens'  Bank  v.  Board  of 

Liquidation)  98  U.  S.  140,  25:  114 

Endowment  &  Benev.  Asso.  v.  Kansas,  120  U. 

S.  103,  7  Sup.  Ct.  Rep.  499,  30:  593 

Marrow  v.  Brinkley,  129  U.  S.  178,  9  Sup. 

Ct.  Rep.  267,  32:  654 

Church  v.  Kelsey,  121  U.  S.  282,  7  Sup.  Ct 

Rep.  897,  30:  960 

De  SauBSure  v.  Gaillard,  127  U.  S.  216,  8 

Sup.  Ct.  Rep.  1053,  32:  125 

Blount  V.  Walker,  134  U.  S.  607,  10  Sup. 

Ct.  Rep.  606,  33:  1036 

Johnson  v.  Risk,  137  U.  S.  300,  11  Snp.  Ct. 

Rep.  Ill,  34:  683 
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Cook  County  y.  Calumet  &  C.  Canal  &  Dock 
Co.  138  U.  S.  635,  11  Sup.  Ct.  Rep.  435, 

34:  1110 

Walter  A.  Wood  Mowing  &  Reaping  Mach. 
Co.  y.  Skinner,  139  U.  S.  293,  11  Sup.  Ct. 
Rep.  52S,  35:  193 

California  Powder  Works  v.  Davis,  151  U. 
S.  389,  14  Sup.  Ct.  Rep.  350,  38:  ^06 

CUed  Id  Citizens'  Bank  v.  Board  of  Liquidation 
(Loalsiana  ex  rel.  Citisena'  Bank  v.  Board 
of  Uqoldation)  08  U.  S.  142,  25  L.  ed.  115 
—Spies  y.  Illinois  (Ex  parte  Spies)  123 
U.  8.  164,  31  L.  ed.  85.  8  Sup.  Ct.  Rep.  21 
—Hale  y.  Akers,  132  U.  8.  565,  88  L.  ed. 
446.  10  Sup.  Ct.  Rep.  171 — San  Francisco 
y.  Itsell.  133  U.  S.  66,  33  L.  ed.  671,  10 
Sap.  Ct.  Rep.  241— Hopkins  y.  McLure,  133 
U.  S.  386,  33  L.  ed.  663,  10  Sup.  Ct.  Rep. 
407— Blount  y.  Walker,  134  U.  S.  614,  33 
L.  ed.  1038,  10  Sup.  Ct.  Rep.  606 — Beatty 
y.  Benton,  135  U.  S.  254,  34  L.  ed.  127,  10 
Sup.  Ct.  Rep.  747 — Johnson  y.  Risk,  137 
V.  S.  807,  34  L.  ed.  686,  11  Sup.  Ct.  Rep. 
Ill — Cook  County  y.  Calumet  &  C.  Canal 
ft  Dock  Co.   138  U.  S.  651,   34  L.  ed.   1115, 

11  Sup.  Ct.  Rep.  435 — Walter  A.  Wood  Mow- 
ing &  Reaping  Macta.  Co.  y.  Skinner,  139 
U.  S.  295,  35  L.  ed.  194,  11  Sup.  Ct.  Rep. 
528— Re  Ingalls,  130  U.  S.  549,  35  L.  ed. 
266,  11  Sup.  Ct.  Rep.  652— Marsh  y.  Nichols, 
8.  ft  Co.  140  U.  S.  356,  35  L.  ed.  417,  11 
8op.  Ct.  Rep.  798 — Henderson  Bridge  Co.  y. 
Henderson,    141    U.    S.   688,    35    L.    ed.    904, 

12  Sup.  Ct,  Rep.  114 — Ferry  y.  King 
County,  141  V.  S.  673.  35  L.  ed.  808,  12 
Sup.  Ct.  Rep.  128 — ^McNee  y.  Donahue,  142 
V.  S.  602,  35  L.  ed.  1128,  12  Sup.  Ct.  Rep. 
211 — Delavrare  City,  S.  ft  P.  S.  B.  Nay.  Co. 
y.  Reybold«  142  U.  8.  648,  36  L.  ed.  1144.  12 
Sup.  Ct.  Rep.  200 — Winona  ft  St.  P.  R.  Co. 
y.  Plainylew.  148  U.  8.  891,  36  L.  ed.  199, 
12  Sup.  Ct.  Rep.  530— O^Neil  y.  Vermont,  144 
U.  8.  336,  36  L.  ed.  457,  12  Sup.  Ct.  Rep. 
693 — Bushnell  t.  Crooke  Min.  ft  Smelting  Co. 
148  U.  8.  e89,  37  L.  ed.  613,  13  Sup.  Ct. 
Rep.  771 — Miller  y.  Swann  (Miller  y.  Ander- 
•on)  150  n.  S.  134,  37  L.  ed.  1029.  14  Sup. 
Ct.  Rep.  52 — Eustis  y.  Bolles,  150  U.  S.  366. 
37  h.  ed.  1112,  14  Sup.  Ct.  Rep.  131— 
Dower  y.  Richards,  151  U.  S.  666,  38  L.  ed. 
308.  14  Sup.  Ct.  Rep.  452 — Lloyd  y.  Mat- 
thews. 155  V.  S.  228,  39  L.  ed.  130,  15  Sup. 
Ct.  Rep.  70 — Missouri  P.  R.  Co.  y.  Fitzgerald, 
160  r.  S.  576,  40  L.  ed.  640.  16  Sup.  Ct. 
Rep.  380 — Fowler  y.  Lamson.  164  U.  8.  255, 
41  L.  ed.  425.  17  Sup.  Ct.  Rep.  112— Wade 
▼.  Lawder,  165  U.  8.  628,  41  L.  ed.  852,  17 
Bup.  Ct.  Rep.  425— Chicago,  B.  ft  Q.  R.  Co. 
y.  Chicago.  166  U.  8.  232,  41  L.  ed.  983, 
17  Rup.  Ct.  Rep.  581 — Harrison  ▼.  Morton, 
171  U.  8.  47.  43  L.  ed.  66,  18  Sup.  Ct.  Rep. 
742 — Chappell  Chemical  ft  Fertiliser  Co.  y. 
nulpbur  Mines  Co.  172  U.  8.  471,  48  L.  ed. 
r>19.  19  Sup.  Ct.  Rep.  266 — Abhott  y.  National 
Bank  of  Commerce,  175  U.  8.  413,  44  L. 
ed.  218.  20  Sup.  Ct.  Rep.  153 — Blackburn 
y.  Portland  Gold  MIn.  Co.  175  TJ.  8.  584, 
44  L.  ed.  282.  20  Sup.  Ct.  Rep.  222— Tellu- 
ride  Power  Transmission  Co.  y.  Rio  Grande 
W«tem  B.  Co.  175  TJ.  8.  647,  44  L.  ed.  308, 
20  Sup.  Ct  Rep.  245 — Holt  y.  Indiana  Mfg. 
Co.  176  V.  8.  71,  44  L.  ed.  376,  20  Sup.  Ct. 
Rep.  272 — Wisconsin  ex  rel.  Gates  y.  Public 
liSBda  183  U.  8.  603.  46  L.  ed.  393,  22  Sup. 
rt.  Rep.  934 — Sweringen  y.  St.  Louis,  185 
r.  8.  44,  46  L.  ed.  799,  22  Sup.  Ct.  Rep. 
r,69— Kennard  y.  Nebraska.  186  IT.  8.  308, 
46  L.  ed.  1177,  22  Sup.  Ct.  Rep.  879— 
Winter  y.  Swinburne.  10  BIss.  463,  8  Fed. 
55— Kenyon  y.  Knlpe,  46  Fed.  812— Indian- 
apslls  ▼.  Central  Trust  Co.  27  C,  C.  A-  583, 

V.  *  Dig-— «^ 


63  U.  S.  App.  658,  83  Fed.  582— Woodbrldge 
ft  T.  Engineering  Co.  y.  Uitter,  70  Fed.  679 
— Ex  parte  Spies,  44  Phila.  Leg.  Int.  618. 

1474.  The  decision  of  a  Federal  question 
by  a  state  court  will  not  prevent  dismisal 
of  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States,  if  the  state  court  also 
decided  against  the  plaintiff  in  error  upon 
an  independent  ground  not  involving  a  Fed- 
eral question  and  broad  enough  to  support 
the  judgment.  Rutland  R.  Co.  v.  Central 
Vermont  R.  Co.  159  U.  S.  630,  16  Sup.  €t. 
Rep.  113,  40:  284 
Cited  in   Oillis  v.   Stlnchfleld.   159   U.    S.   660, 

40  L.  ed.  296,  16  Sup.  Ct.  Rep.  131 — Great 
Western  Teleg.  Co.  v.  Burnham,  162  U.  8. 
343,  40  L.  ed.  903.  16  Sup.  Ct.  Rep.  850 — 
Bacon  v.  Texas,  163  U.  8.  227,  41  L.  ed. 
140,  16  .Sup.  Ct.  Rep.  1023 — Pierce  y.  Som- 
erset R.  Co.  171  U.  8.  648,  43  L.  ed.  319, 
19  Sup.  Ct.  Rep.  64. 

1475.  Where  the  judgment  of  a  state 
court  brought  here  upon  a  writ  of  error 
necessarily  involved  a  decision  as  to  the  va- 
lidity of  a  state  statute  under  the  Consti- 
tution of  the  United  States,  the  jurisdic- 
tion of  this  court  is  not  defeated  because  it 
may  appear  upon  examination  that  the  stat- 
ute is  constitutional;  and  a  motion  to  dis- 
miss, on  the  ground  that  the  record  does 
not  raise  a  Federal  question,  will  be  denied. 
Chicago  L.  Ins.  Co.  v.  Needles,  113  U.  S. 
574,  5  Sup.  Ct.  Rep.  681,  28:  1084 

1476.  Where  one  of  the  points  decided  in 
the  supreme  court  of  a  state  against  the 
plaintiff  in  error  would  he  a  suflicicnt  ground 
for  the  jurisdiction  of  this  court,  yet  if  the 
decree  is  also  based  on  another  and  distinct 
ground  over  which  this  court  has  no  jur- 
isdiction,— as,  the  statute  of  limitations  of 
the  state, — the  decree  is  beyond  the  revisory 
power  of  this  court.  Rector  v.  Ashley,  6 
Wall.  142,  18:  733 
Cited  in  Kennebec  ft  P.  R.  Co.  y.  Portland  ft 

K.  R.  Co.  14  Wall.  26.  20  L.  ed.  851— Smith 
y.  Adsit.  10  Wall.  189.  21  L.  ed.  311— New 
Orleans  Watei'works  Co.  y.  Louisiana  Sugar 
Ref.  Co.  125  U.  8.  38,  31  L.  ed.  614,  8  Sup. 
Ct.  Rep.  741. 

1477.  The  fact  that  a  state  court,  while 
declaring  a  statute  to  be  in  violation  of  the 
Federal  Constitution,  yet  by  its  judgment 
gave  effect  to  it,  does  not  make  a  case  for  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States,  when  the  decision  of  the 
Federal  question  was  not  an  essential  ele- 
ment in  determining  the  right  adjudicated. 
Rutland  R.  Co.  v.  Central  Vermont  R.  Co. 
159  U.  S.  630,  16  Sup.  Ct.  Rep.  113, 

40:284 

1478.  If  the  decision  of  a  Federal  ques- 
tion by  a  state  court  is  rendered  unnecessary 
by  the  view  the  court  properly  takes  of  the 
case,  within  the  scope  of  the  pleadings,  the 
judgment  is  not  open  to  review  in  the  Unit- 
ed States  Supreme  Court.  Chapman  v. 
Crane  (Chapman  v.  Croodnow)  128  U.  S. 
540,  8  Sup.  Ct.  Rep.  211,  31:  235 
Wells  V.  Crane   (Wells  v.  Goodnow)   150  U. 

S.  84,  14  Sup.  Ct  Rep.  22.  37:  1007 
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Eustis  V.  BoUes,  150  U.  S.  361,  14  Sup.  Ct. 

Rep.  131,  37:  1111 

died  in  Wells  y.  Goodnow    (Wells  v.  Crane) 

150  U.   8.  84,  87  L.  ed.   1007.   14   Sup.   Ct. 

Rep.  22. 

1479.  A  writ  of  error  to  a  state  court  will 
be  dismissed  when  the  decision  was  ba^ed  on 
a  local  or  state  question  and  it  is  unnecc^s- 
sanr  to  decide  any  Federal  question.  White 
V.  LeoAy,  174  U.  S.  91,  19  Sup.  Ct.  Rep.  604, 

43:  907 

1480.  Where  the  case  was  disposed  of  in 
the  state  court  before  the  Federal  ques- 
tion presented  by  the  pleadings  was  reached, 
and  its  decision  was  placed  on  other 
grounds,  this  court  has  no  jurisdiction. 
Basse  v.  Brownsville,  154  U.  S.  610,  14  Sup. 
Ct.  Rep.  1195,  •  22:  420 
Crossley  v.  New  Orleans,  108  U.  S.  105,  2 

Sup.  Ct.  Rep.  300,  27:  667 

Keene  v.  Clark,  10  Pet.  291,  9:  429 

1481.  When  the  state  court  gives  no  effect 
to  a  subsequent  state  law,  and  decides  on 
grounds  independent  of  it  that  the  right 
claimed  was  not  conferred  by  the  contract, 
the  United  States  Supreme  Court  has  no 
jurisdiction.  New  Orleans  Waterworks  Co. 
V.  Louisiana  Sugar  Ref.  Go.  125  U.  S.  18,  8 
Sup.  Ct.  Rep.  741,  31:  607 
Winona  &  St.  L.  R.  Co.  v.  Plainview,  143  U. 

S.  371.  12  Sup.  Ct.  Rep.  530,  36:  191 
Cited  In  Dower  v.  Richards,  161  U.  S.  666, 
38  L.  ed.  808,  14  Sup.  Ct.  Rep.  452 — Bacon 
V.  Texas,  163  U.  8.  216,  41  L.  ed.  136,  16 
Sup.  Ct.  Rep.  1028. 

1482.  The  reasons  against  the  exercise  by 
the  United  States  Supreme  Court  of  its 
jurisdiction  to  review  a  judgment  of  a  state 
court  which  rests  on  an  independent  ground 
of  law  not  involving  a  Federal  question  are 
as  strong,  if  not  stronger,  when  the  decision 
of  the  state  court  proceeds  upon  matter  of 
fact  only.  Dower  v.  Richards,  151  U.  S. 
658,  14  Sup.  Ct.  Rep.  452,  38:  305 

1483.  No  Federal  question  is  raised  by  a 
decision  adverse  to  the  liberty  of  a  negro, 
claimed  by  reason  of  his  purchase  by  a  party 
resident  in  a  territory  where  slavery  was 
prohibited,  where  the  fact  of  purchase  by 
such  a  resident  has  been  submitted  to  a 
jury,  and  a  finding  to  the  contrary  made. 
Lagrange  v.  Chouteau,  4  Pet.  287,        7:  861 

1484.  Where  the  judfirment  of  a  state  court 
might  have  been  based  either  upon  a  stato 
law  repugnant  to  the  Constitution  or  laws 
of  the  United  States,  or  upon  some  other 
independent  ground,  and  it  appears  that  the 
court  did  bape  it  upon  the  latter  ground,  the 
Supreme  Court  will  not  take  jurisdiction, 
even  though  it  thinks  the  state  court  deci- 
sion erroneous.  Klinger  v.  Missouri,  13 
Wall.  257,  20:  635 
Cited  in  Kennebec  &  P.  R.  Co.  ▼.  Portland  ft 

K.  R.  Co.  14  Wall.  26,  20  L.  ed.  851 — Louis- 
iana ex  rel.  Citizens*  Bank  v.  Board  of 
Liquidation,  08  U..S.  141,  25  L.  ed.  115 — 
New  Orleans  Waterworks  Co.  v.  Louisiana 
Suuar  Ref.  Co.  125  U.  S.  29,  31  L.  ed.  611, 
8  Sup.  Ct.  Rop.  741 — De  Saussure  v.  Gnlllard, 
127   IT.    S.   234,    32   L.  ed.   132,   8   Sup.   Ct. 


Rep.  1053 — Blount  v. 
33    L.    ed.    1038,    10 
Johnson   v.   Risk,   137 
686,  11  Sup.  Ct.  Rep. 
150  U.   S.  366,  37   L. 
Rep.    131 — Dibble   v. 
Co.  163  U.  8.  69,  41 
Rep.    939 — Meyer   v. 
100,  43  L.  ed.  881,  19 


Walker.  134  U.  S.  014, 
Sup.  Ct.  Rep.  606 — 
U.   S.   307.   34   L.   ed. 

Ill — Eustis  v.  Holies, 

ed.  1112,   14  Sup.  Ct. 

Bellingbam   Bay    Land 

L.  ed.  74,  16  Sup.  Ct. 

Richmond,    172    U.    S. 

Sup.  Ct.  Rep.  106. 


1485.  A  writ  of  error  to  a  state  court 
must  be  dismissed  where  no  Federal  question 
was  raised  in  the  record,  and  the  case  was 
disposed  of  in  the  state  courts  on  a  ground 
wholly  independent  of  a  Federal  questit<n. 
New  York  C.  &  H.  R.  R.  CJo.  v.  New  York, 
186  U.  S.  269,  22  Sup.  Ct.  Rep.  DlC, 

46:  1153 

1486.  Where  the  judgment  of  the  hii^hfst 
court  of  the  state  was  put  upon  the  ground 
that  the  objections  taken  were  not  open 
after  verdict,  independently  of  the  opinion 
of  that  court  that  the  objections  had  nti 
merits,  and  that  ground  was  sufficient  to  sup- 
port the  judgment,  no  Federal  question  is 
involved,  and  the  Supreme  Court  of  tho 
United  States  has  no  jurisdiction.  Bronn 
V.  Massachusetts,  144  U.  S.  573,  12  Sun.  Ct. 
Rep.  757,  36:  546 
Cited  in  Morrison  v.  Watson.   154  IT.   S.   115. 

38  L.  ed.  029,  14  Sup.  Ct.  Rep.  995— Winona 
ft  St.  P.  Land  Co.  v.  Minnesota,  159  U.  S. 
541,  40  L.  ed.  258,  16  Sup.  Ct.  Rep.  88 — 
State  V.  Schuman.  36  Or.  24,  47  L.B.A. 
156,  78  Am.  St.  Rep.  754,  58  Pac.  661. 

1487.  It  is  not  enough  that  the  record 
shows  that  a  Federal  contention  was  made 
and  was  overruled  by  the  state  court,  but  it 
must  appear  by  clear  and  necessary  intend- 
ment that  the  decision  of  such  question  was 
controlling  in  the  disposition  of  the  cause. 
Commercial  Bank  of  Cincinnati  v.  Buckinr;> 
ham,  5  How.  317,  12:  169 
Cited  in  Williams  v.  Oliver,  12  How.  124.    13 

L.  ed.  920 — Brown  v.  Atwell,  92  U.  S.  329, 
23  L.  ed.  513 — Frost  v.  Ilsley,  55  Me.  378 
— Piqua  Bank  v.  Knoup,  6  Ohio  St.  .385. 

1488.  Where  the  record  presents  a  Federal 
question, '  but  that  question  was  not  the 
principal  matter  litigated,  but  was  put  into 
the  record  for  the  purpose  of  an  appeal, 
there  is  color  for  motion  to  dismiss.  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Frazier,  139 
U.  S.  288,  11  Sup.  Ct.  Rep.  517,         35:  ,196 

1489.  The  power  of  the  supreme  court  of 
a  state  to  decide  a  controverted  question  of 
fact  cannot  be  denied  by  the  Supreme  Court 
of  the  United  States,  so  as  to  sustain  a  writ 
of  error  by  excluding  any  other  ground 
of  decision  than  that  which  involves  a  Fed- 
eral question.  Chemical  Nat.  Bank  v.  City 
Bank  of  Portage,  160  U.  S.  646,  16  Sup. 
Ct  Rep.  417,  40:  568 

1490.  The  objection  that,  because  of  the 
insufficiency  of  the  evidence,  the  jury  in  a 
state  court  could  not  have  rendered  a  verdict 
on  a  count  in  the  declaration  which  involved 
no  Federal  question  is  not  available  to  ex- 
clude the  non-Federal  ground  of  decision, 
where  the  bill  of  exceptions  does  not  pur- 
port to  contain  all  the  evidence,  and  the  .at- 
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teDtion  of  the  trial  court  was  not,  at  the 
time  of  giving  the  charge  authorizing  such  a 
rerdict,  called  to  the  want  of  any  evidence 
which  the  charge  assumed  to  have  been  be- 
fore the  jiiiy.  Delaware  City,  S.  &  P.  S. 
B.  NaT.  Co.  T.  Reybold,  142  U.  S.  636,  12 
Snp.  Ct  Rep.  2d0,  35:  1141 

1491.  A  state  court  cannot,  by  resting  its 
judgment  upon  some  ground  of  local  or 
general  law,  defeat  the  appellate  jurisdic- 
tion of  the  Supreme  Court  of  the  United 
States,  if  a  Federal  right  or  immunity  was 
specially  set  up  or  claimed  which,  if  t^cog- 
Dized  and  enforced,  would  require  a  different 
judgment.  Chicago,  B.  &  Q.  R.  Co.  v.  Illi- 
nois, ex  rel.  Grimwood,  200  U.  S.  561,  26 
Sup.  Ct  Rep.  341,  50:  596 
West  Chicago  Street  R.  Co.  v.  Illinois,  ex 

rel.  Chicago,  201  U.  6.  50G,  26  Sup.  Ct. 
Rep.  518,  50:  845 

1492.  Where  in  a  suit  from  a  state  court 
tbere  is  a  Federal  question,  but  the  case  may 
hare  been  disposed  of  on  some  other  inde- 
pendent ground,  and  it  does  not  appear  on 
which  of  the  two  grounds  the  judgment  was 
btsed,  then  if  the  dependent  ground  was  not 
a  good  and  valid  one.  sufficient  of  itself  to 
ittstain  the  judgment,  the  Supreme  Court 
of  the  United  States  will  take  jurisdiction 
d  the  case.  Johnson  v.  Risk,  137  U.  S. 
100, 11  e  ip.  Ct.  Rep.  Ill,  34:  683 

1493.  This  court  has  no  jurisdiction  to  re- 
view a  decree  of  a  state  court  in  which  there 
was,  in  fact,  no  decision  against  any  right, 
title,  pririlege,  or  immunity  claimed  under 
the  Constitution  or  laws  of  the  United 
States,  and  where  the  decree  rests  alone  on 
a  defense  of  estoppel,  which  was  broad 
enough  to  control  the  rights  of  the  parties 
without  disposing  of  the  Federal  question 
which  was  attempted  to  be  raised.  Adams 
County  Y.  Burlington  &  M.  River  R.  Co. 
112  r.  S.  123,  5  Sup.  Ct.  Rep.  77,  28:  678 
DUtiwguithrd   in   PennsyWania  Co.  v.   Versten 

140  111.  641.  15  L.R.A.  800,  80  N.  B.  540. 

0U€4  in  Philftdelphfa  Fire  Asso.  T.  New  York, 
119  U.  S.  116,  80  L.  ed.  346,  7  Sup.  Ct. 
Itep.  108 — Chapman  ▼.  Goodnow  (Chapman 
▼.  Crane)  123  U.  S.  548,  31  L.  ed.  238.  8 
Sup.  Ct.  Rep.  211 — Brooks  y.  Missouri,  124 
V.  8.  400.  31  fi.  ed.  458,  8  Sup.  Ct.  Rep. 
443 — New  OrleaD'i  Waterworks  Co.  y.  Louis* 
lana  Sagar  Ref.  Co.  rJ5  U.  S.  30,  31  L.  ed. 
612.  8  Sup.  Ct.  Rep.  741 — Krelger  v.  Shelby 
a.  Co.  125  U.  S.  44,  31  L.  ed.  678,  8  Sup. 
Ct  Rep.  752 — Felix  v.  Scharnweber,  125  TJ. 
8.  60,  31  L.  ed.  689.  8  Sup.  Ct.  Rep.  750 
-De  Baussare  y.  Gall  lard,  127  U.  S.  234, 
t2  L.  ed.  132,  8  Sup.  Ct.  Rep.  1053  -Hale 
▼.  Akers,  132  U.  S.  565,  33  L.  ed.  446,  10 
Sop.  Ct.  Rep.  171 — Israel  v.  Arthur,  152 
r.  S.  362,  38  L.  c(!.  478,  14  Sap.  Ct.  Rep. 
583. 

1494.  The  Federal  Supreme  Court  took 
jnrisdiction  of  the  question  of  impairment 
of  contracts,  although  the  preliminary  ques- 
tion as  to  whether  a  charter  constitutes  a 
contract  was  necessarily  first  decided.  Dart- 
moath  College  ▼.  Woodward,  4  Wheat.  518, 

4:  629 
Cited  In  State  ex  rel.  Tillman  y.  Coosaw  Mln. 
Ce.  45  FcO.  80^ 


1495.  A  decision  by  a  state  court  based 
upon  an  estoppel  on  general  principles  of 
law  and  a  state  statute,  irrespective  of  any 
Federal  question,  as  an  independent  ground 
broad  enough  to  maintain  the  judgment,  is 
not  subject  to  writ  of  error  from  the  Su- 
preme Court  of  the  United  States,  even  if 
a  Federal  question  was  involved  in  the  case. 
Gillis  y.  Stinchfield,  159  U.  S.  658,  16  Sup. 
Ct.  Rep.  131,  40:295 
Cited  In  Seneca  Nation  of  Indians  v.  Christy, 

162  U.  S.  200,  40  L.  ed.  972,  16  Sup.  Ct. 
Rep.  796 — Bacon  v.  Texas,  163  U.  S.  227, 
41  L.  ed.  139.  16  Sup.  Ct.  Rep.  1023 — 
Blackburn  v.  Portland  Gold  Min.  Co.  175  U. 
S.  585,  44  L.  ed.  283,  20  Sup.  Ct.  Rep.  222 
—Speed  v.  McCarthy,  181  U.  S.  276,  45  L. 
ed.  858,  21  Sup.  Ct.  Rep.  613 — Swerlngen 
v.  St.  Louis.  185  U.  S.  45,  46  L.  ed.  799, 
22  Sup.  Ct.  Rep.  569. 

1496.  In  inquiring  whether  jurisdiction  to 
review  a  decree  of  a  state  dourt  may' be  de- 
clined because  such  decree  may  be  sustain- 
able on  an  independent  non-Federal  ground, 
the  Supreme  Court  of  the  United  States  con- 
siders only  the  final  action  of  the  highest 
court  of  the  state  in  disposing  of  the  con* 
troversy,  and  is  not  concerned  with  the  con- 
clusions of  the  trial  court,  or  of  a  depart- 
ment of  such  highest  court.  Allen  v.  South- 
ern P.  R.  Co.  173  U.  S.  479,  19  Sup.  Ct. 
Rep.  518,  43:  775 

1497.  The  language  used  by  the  highest 
state  court  in  its  opinion  is  not  conclusive 
upon  the  question  whether  the  decree  is 
maintainable  on  some  independent  non- 
Federal  ground;  the  real  substance  and  ef- 
fect of  the  decision  will  be  inquired  into  and 
determined.  McCullough  v.  Virginia,  172 
U.  S.  102,  19  Sup.  Ct.  Rep.  134,        43:  382 

1498.  A  decision  of  a  state  court  that  an 
insolvent  foreign  building  and  loan  associa- 
tion is  estopped  to  set  the  invalidity  of  a 
state  statute  requiring  such  association  to 
make  a  deposit  of  securities  for  the  benefit 
of  resident  stockholders  as  a  condition  of 
doing  business,  by  the  action  of  the  board  of 
directors  in  making  the  deposit,  rests  upon 
a  non-Federal  ground  broad  enough  to  sup- 
port the  judgment  distributing  the  proceeds 
of  such  securities  to  the  shareholders  resid- 
ing in  the  state.  Hale  v.  Lewis,  181  U.  S. 
473,  21  Sup.  Ct.  Rep.  677,  45:  959 
Cited  In  Minneapolis  F.  &  M.  Mut.  Ins.  Co.  v. 

Norman,  74  Ark.  193,  109  Am.  St.  Rep.  74, 
85  S.  W.  229. 

1499.  Where  the  state  court  simply  decid- 
ed that  defendant,  an  attorney,  could  not 
deny  his  client's  title  after  havin.sf  collected 
money  for  him,  and  defendant  assigned  as 
error  that  the  court  held  that  he  was  so 
estopped,  this  ground  upon  which  the  judg- 
ment in  the  case  rested  was  broad  enough  to 
sustain  it  without  deciding  any  Federal 
question,  if  there  was  any  in  the  case.  Sher- 
man V.  Grinnell,  144  U.  S.  198,  12  Sup.  Ct. 
Rep.  574,  36:  403 
Cited   In   Sherman  y.  Grinnell,   159  N.  T.   57, 

53  N.  B.  674. 

1500.  A  writ  of  error  to  a  state  court  to 
^view  (I  decision  in  fiivor  of  the  lessor  o|  sv 
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mining  claim  against  lessees  who  have  at- 
tempted to  make  a  new  location  will  be  dis- 
missed by  the  Supreme  Court  of  the  United 
States,  when  one  ground  of  the  decision,  suf- 
ficient to  dispose  of  the  case,  is  that  the  lea- 
sees are  estopped  to  contest  the  rights  of 
the  lessor.  Lowry  v.  Silver  City  Gold  & 
S.  Min.  Co.  179  U.  S.  196,  21  Sup.  Ct.  Rep. 
104,  45:  151 

1501.  Where  a  state  court  based  its  judg- 
ment on  a  ground  other  than  a  law  raising 
a  Federal  question,  the  United  States  Su- 
preme Court  will  not  take  jurisdiction,  al- 
though the  position  of  the  state  court  is  an 
unsound  one.  De  Saussure  v.  Gaillard,  127 
U.  S.  216,  8  Sup.  Ct.  Rep.  1053,  32:  125 
Cited  in  Hale  v.  Akers,  132  V.  8.  565,  33  L. 

•d.  446,  10  Sup.  Ct.  Rep.  171. 

1502.  The  Supreme  Court  of  the  United 
States,  will  not  take  jurisdiction  of  a  writ 
of  error  directed  to  a  state  court,  where  the 
judgment  of  that  court  rests  on  two  grounds, 
one  of  which  does  not  involve  a  Federal 
question,  or  where  it  does  not  appear  on 
which  of  the  two  grounds  the  judgment  was 
based,  and  the  non-Federal  ground  is  suffi- 
cient in  itself  to  sustain  the  judgment.  Al- 
len y.  Arguimbau,  198  U.  S.  149,  25  Sup. 
Ct.  Rep.  622,  49:  990 

1503.  Where  this  court  cannot  ascertain 
the  ground  on  which  the  state  court  diecided 
the  case,  and  it  may  have  been  decided  on 
the  form  of  the  remedy,  or  on  the  technical 
insufficiency  of  the  pleading,  the  case  will  be 
dismissed  for  want  of  jurisdiction.  Com- 
mercial Bank  v.  Rochester,  16  Wall.  639, 

21:  117 

1504.  Where  in  a  suit  in  a  state  court 
there  is  a  Federal  question,  and  also  a 
ground  under  the  state  statute  of  limita- 
tions on  which  the  judgment  is  sustainable, 
and  it  does  not  appear  on  which  of  the  two 
grounds  the  judgment  was  based,  the  Su- 
preme Court  of  the  United  States  has  no  ju- 
risdiction to  review  the  judgment.  Johnson 
v.  Risk,  137  U.  S.  300,  11  Sup.  Ct.  Rep.  Ill, 

34:  683 
DiBtinguiBhed  in   Central  Trust   Co.   v.   Loais- 
vllle  Trust  Co.  87  Fed.  27. 

Cited  in  Cook  County  v.  Calumet  &  C.  Canal 
ft  Dock  Co.  138  U.  S.  061.  34  L.  ed.  1115, 
11  Sup.  Ct.  Rep.  485 — Walter  A.  Wood  Mow- 
ing &  Reaping  Mach.  Co.  v.  Skinner,  139  U. 
S.  297.  85  L.  ed.  195.  11  Sup.  Ct.  Rep.  528 
— Henderson  Bridge  Co.  v.  Henderson,  141 
V.  8.  688.  35  L.  ed.  904,  12  Sup.  Ct.  Rep. 
114— O'Nell  V.  Vermont.  144  U.  S.  336.  36 
L.  ed.  457,  12  Sup.  Ct.  Rep.  693 — Bustls 
T.  Bolles.  150  U.  S.  367.  37  L.  ed.  1112,  14 
Sup.  Ct.  Rep.  131 — ^Meyer  v.  Richmond,  172 
U.  8.  101,  48  L.  ed.  881,  19  8up.  Ct.  Rep. 
106. 

1505.  The  United  States  Supreme  Court 
has  jurisdiction  of  a  case  where  a  claim  by 
the  plaintiff  in  error  under  the  Constitution 
of  the  United  States  was  decided  against 
him  by  the  highest  court  of  a  state,  if  that 
decision  was  necessary  to  the  disposition  of 
the  case.  Fire  Asso.  of  Philadelphia  v.  New 
York,  119  U.  S.  110,  7  Sup.  Ct.  Rep.  108, 

30:342 


1506.  The  denial  of  a  motion  to  dischar^ 
a  rule  requiring  an  answer  to  a  petition, 
and  to  quash  all  proceedings  taken  under 
an  alleged  unconstitutional  statute,  does 
not  bring  any  Federal  question  into  the 
record,  as  the  denial  may  have  been  made 
upon  the  ground  that  the  ouestiona  might 
more  properly  arise  upon  demurrer,  plea, 
or  answer.  Kipley  v.  Illinois  ex  rel.  Akin, 
170  U.  S.  182,  18  Sup.  Ct  Rep.  550, 

42:998 
Cited  In  Cltisens'  Sav.  Bank  v.  Owensboro,  173 
U.  8.  644,  48  L.  ed.  843.  19  Sup.  Ct.  Rep. 
620 — Dewey  v.  DesMoines,  173  U.  8.  198, 
43  L.  ed.  666,  19  Sup.  Ct  Rep.  879 — Har- 
klns  V.  AshevlUe,  180  U.  8.  685,  45  L.  ed. 
709,  21  Sup.  Ct.  Rep.  922. 

1507.  A  decision  of  the  highest  court  of  a 
state,  in  which  the  action  of  an  inferior 
court  in  refusing  to  admit  in  evidence  a 
judgment  of  a  Federal  court  insisted  upon  as 
a  bar  to  the  action  was  upheld  on  the  ground 
that  by  its  decision  on  a  former  appeal  on 
demurrer  the  rights  of  the  parties  were  res 
judicata f  and  it  had  no  power  on  a  second 
appeal  to  review  that  judgment,  rests  upon 
an  independent  ground  not  involving  a  Fed- 
eral question,  and  broad  enough  U>  main- 
tain the  judgment.  Northern  r.  R.  Co.  v. 
Ellis,  144  U.  S.  458,  12  Sup.  Ct  Rep.  724. 

36:  504 

1508.  A  state  court,  by  deciding  that  a 
railway  employee  who  was  killed  while  at- 
tempting to  make  a  coupling  with  a  car  not 
equipped  with  an  automatic  coupler,  as  re- 
quired by  the  act  of  March  2,  1893  (27  Stat, 
at  L.  531,  chap.  196,  U.  S.  Comp.  Stat  1901, 
p.  3174),  §  2,  was,  as  a  matter  of  law. 
guilty  of  contributory  negligence  in  lifting 
his  head  a  little  too  high  after  he  had  been 
warned  of  the  danger,  cannot  defeat  the  ap- 
pellate jurisdiction  of  the  Federal  Supreme 
Court,  where  §  8  of  that  statute  was  special- 
ly invoked  as  excluding  the  defense  of  as- 
sumption of  risk.  Schlemmer  v.  Buffalo, 
R.  &  P.  R.  Co.  205  U.  S.  1,.27  Sup.  Ct  Re^. 
407,  51:681 
Cited  in  Tates  v.  Jones  Nat.  Bank,  206  U.  S. 

167,  51  L.  ed.  1009,  27  Sup.  Ct.  Rep.  638. 

1509.  Where  a  state  court  founded  its 
judgment  against  a  right  of  action  based  up- 
on transactions  in  Confederate  currency 
both  upon  prior  adjudications  and  upon  a 
state  Constitutional  provision  subsequently 
adopted,  which  only  declared  a  settled  pre- 
existing state  rule  of  jurisprudence,  the 
judgment  cannot  be  reviewed  by  the  Su- 
preme Court  of  the  United  States,  as  the 
result  would  have  been  necessarily  the  same 
if  the  Constitution  had  not  contained  the 
provision  in  question.  Bank  of  West  Ten- 
nessee v.  Citizens*  Bank,  13  Wall.  432. 

20:  514 
Cited  in  Palmer  v.  Marston  (Worthy  v.  Mars- 
ton)  14  Wall.  12,  20  L.  ed.  827— Steven- 
son v.  Williams,  19  Wall.  577,  22  L.  ed. 
164 — Chicago  &  A.  R.  Co.  v.  Wiirglns 
Perry  Co.  119  U.  S.  624.  30  L.  ed.  523.  7 
Sup.  Ct.  Rep.  398 — New  Orleans  Waterworks 
Co.  V.  Loaislana  Sugar  Ref.  Co.  125  U.  8. 
33,  31  L.  ed.  613.  8  Sup.  Ct  Rep.  741— 
Krelger  t.  Shelby  R.  Co.  125  U.  8.  46,  31 
L.  ed.  678,  8  Sup.  Ct  Rep.  752 — ^Winona  A 
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8t  P.  R.  <M.  ▼.  PlalDvlew,  143  U.  S.  89ft,  36 
L.  ed.  200,  12  Sup.  Ct.  Bep.  630. 

1610.  The  judgment  of  the  Ohio  supreme 
court  upholding  the  validity  of  the  provi- 
•ioiis  of  the  free  banking  act  of  March  21, 
1S51,  §  30,  aa  amended  April  24,  1879,  under 
which  an  indictment  had  been  found  against 
the  cashier  of  a  bank  incorporated  under 
that  act,  in  the  face  of  the  objection  that 
such  section,  by  subjecting  officers  of  insti- 
tutions so  incorporated  to  criminal  liability, 
when  officers  of  other  banking  institutions 
guilty  •f  similar  acta  are  not  so  subjected, 
denies  the  equal  proteetion  of  the  laws,  can- 
not be  rcYiewed  by  the  Federal  Supreme 
Cburt,  where  the  failure  of  the  state  court 
to  file  an  opinion  leaves  it  doubtful  whether 
that  court  may  not  have  held  that  the 
words  "  any  banking  company,"  as  used  in 
the  section  in  question,  embrace  all  bank- 
ing institutions  in  the  state,  whether  incor- 
porated under  the  free  banking  act  or  not. 
Bachtel  t.  Wilson,  204  U.  S.  36,  27  Sup.  Ct. 
Bep.  243,  51 :  357 

Bachtel  t.  Wilson,  204  U.  8.  42,  27  Sup. 

Ct.  Rep.  246,  51 :  360 

Cited  la  Bchlemmer  t.  Buffalo,  R.  &  P.  R.  Co. 

205  U.   8.   11,   61   L.   ed.   686,   27    Sup.   Ct 

Bep.  407. 

1511.  A  writ  of  error  to  review  a  decision 
of  a  state  court  upholding  a  seizure,  under 
the  state  laws,  of  intoxicating  liquors  ship- 
ped C.  0.  D.  into  that  state  from  another 
state,  on  the  ground  that  the  sale  was  com- 
pleted in  the  former  state,  will  not  be  dis- 
nuased  on  the  theory  that  its  ruling  rests 
upon  a  non- Federal  ground  broad  enough  to 
nutain  it,  where  the  protection  of  the  com- 
merce clause  of  the  Federal  Constitution 
was  directly  invoked  in  the  state  court. 
American  Exp.  Co.  v.  Iowa,  196  U.  S.  133, 
25  Sop.  Ct  Rep.  182.  49:  417 

1512.  A  decree  of  a  state  eourt  for  the 
ipedfic  performance  of  a  contract  to  convey 
liad,  entered  into  before  title  had  been  ac- 
quired by  the  vendor  under  the  homestead 
Mt,  whkh  involved  the  overruling  of  a 
pleaded  defense  under  the  homesteaid  laws 
of  the  invalidity  of  such  contract,  is  review- 
iUe  in  flie  Supreme  Court  of  the  United 
States,  although  the  state  court  considered 
the  case  to  be  within  the  provisicms  of  cer- 
taia  statutes  of  that  state.  Anderson  v. 
Garidns,  186  U.  &  483,  10  Sup.  Ct.  Rep. 
905,  34: 272 

1513.  A  writ  of  error  to  review  a  judg- 
ment of  a  state  court  ousting  a  corporation 
from  its  franchise  for  violation  of  the  stat- 
utes of  the  state  relating  to  the  manufacture 
tnd  sale  of  oleomargarine  will  not  be  dis- 
missed on  the  ground  that  adequate  sup- 
port for  the  judgment,  irrespective  of  any 
mbstantial  Federal  question,  is  afforded  by 
the  finding  of  the  state  court  that  the  cor- 
poration had  violated  a  statute  in  refusing 
to  furnish  samples  as  therein  required, 
where  the  judgment  of  the  court  was  based 
apon  the  consideration  given  by  it  to  all 
the  asserted  violations  of  the  statutes  joint- 
ly, which   statutes  were   contended   to   be 


repugnant  to  the  Constitution  of  the  United 
States.  Capital  City  Dairy  Co.  v.  Ohio  ex 
rel.  Attomev  General,  183  U.  S.  238,  22  Sup. 
Ct.  Rep.  120,  46:  171 

Cited  in   Herold  v.  Frank,   101  U.  S.   559,  48 

L.  ed.  302,  24  Sup.  Ct.  Rep.  844 — Huber  v. 

Jennings-Heywood  Oil   Syndicate,  201   U.   S. 

641,  50  L.  ed.  901,  26  Sap.  Ct.  Bep.  525. 

1514.  The  Federal  Supreme  Court  may 
review  a  decision  of  a  state  court  sustain- 
ing the  enforcement  against  a  railway  com- 
pany of  an  alleged  charter  obligation  to  pay 
over  the  surplus  profits  to  the  state,  which 
could  not  have  been  reached  except  by  er- 
roneously construing  the  charter,  without 
relying  on  subsequent  legislation  flagrantly 
repugnant  to  the  Federal  Constitution,  and 
challenged  for  that  reason,  where  the  state 
court  clearly  did  rely  upon  that  legislation 
to  some  extent,  although  it  put  forward  in 
its  judgment  the  untenable  construction 
more  than  the  unconstitutional  statutes. 
Terre  Haute  &  I.  R.  Co.  v.  Indiana  ex  rel. 
Ketcham,  194  U.  S.  579,  24  Sup.  Ct.  Rep. 
767,  48:  1124 
Cited   in   Bradley   v.   Lightcap,    196   IT.   8.   28, 

49  L.  ed.  75,  24  Sup.  Ct.  Rep.  748 — Scblem- 
mer  v.  Buffalo,  R.  ft  P.  B.  Co.  205  U.  8.  11, 
51  L.  ed.  686,  27  Sap.  Ct.  Bep.  407. 

Validity  of  state  legislation. 

See  also  supra,  1174,  1475,  1477. 

1515.  The  ruling  of  a  trial  court  in  favor 
of  the  constitutionality  of  a  state  statute 
which  provides  that  ex  parte  depositions 
cannot  be  taken  in  cases  in  which  either 
TOirty  is  a  corporation  does  not  present  a 
Federal  question  for  review  by  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error,  where  the  final  refusal  of  the  trial 
court  to  take  the  interrogatories  as  confessed 
for  refusal  to  answer  rests  on  the  ground 
that  there  had  been  no  such  refusal  to  an- 
swer as  would  constitute  an  admission,  as 
the  trial  court's  expression  of  its  opinion  in 
respect  to  the  validity  of  the  statute  was 
not  necessary  to  the  decision.  Missouri, 
K.  k  T.  R.  Co.  V.  Ferris,  179  U.  S.  602,  21 
Sup.  Ct.  Rep.  231,  45:  337 

1516.  The  power  of  the  state,  consistently 
with  the  due  process  of  law  clause  of  the 
14th  Amendment  to  the  Federal  Constitu- 
tion, to  enact  the  provisions  of  N.  C.  Laws 
1905,  chap.  538,  enacted  to  prevent  dealing 
in  futures,  which  raise  a  presumption  of 
guilt  on  proof  of  the  doing  of  certain  acts 
specified  in  that  statute,  cannot  be  consid- 
ered by  the  Supreme  Court  ot  the  United 
States  on  writ  of  error  to  review  a  con- 
viction under  that  act,  where,  from  the 
state  of  the  record,  it  cannot  be  affirmed 
that  the  finding  of  the  jury  as  to  the  keep- 
ing of  a  place  for  gambling  in  futures  was 
not  based  upon  indei>endent  evidence,  wholly 
irrespective  of  any  presumption  authorised 
by  the  statute.  Gatewood  v.  North  Caro- 
lina, 203  U.  S.  531,  27  Sup.  Ct.  Rep.  167, 

51:305 

1517.  A  decision  of  a  state  court  declar- 
ing vaUd  a  certain  assignment  is  not  review- 
able here  because  a  state  law  curing  certain 
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defects  in  such  assignment  had  been  drawn 
in  question  as  impairing  the  obligation  of 
contracts,  it  appearing  that  the  decision 
would  have  been  the  same  had  there  been  no 
such  law.  Williams  ▼.  Oliver,  12  How.  Ill, 
125,  13:  915,  921 

1518.  A  decision  of  a  state  court  that  a 
creditor  of  an  insolvent,  by  accepting  the 
benefit  of  a  composition  offer  under  a  state 
statute,  waived  any  right  to  object  to  the 
validity  of  such  statute  as  impairing  con- 
tract obligations  rests  upon  a  non-Federal 
ground  broad  enough  to  support  its  judg- 
ment denying  his  right  to  recover  the  bal- 
ance of  his  debt  without  reference  to  the 
Federal  question.  Eustis  v.  Bolles,  150 
U.  S.  361,  14  Sup.  Ct.  Rep.  131,  37:  1111 
Cited  in   Pattee  v.   Paige,   103   Mass.   863,   28 

L.R.A.  451,  47  Am.   St.  Rep.  459,  40  N.  B. 
108. 

1519.  A  decision  of  a  state  court  which 
held  that  a  state  statute  under  which  a 
mortgage  foreclosure  was  had  did  not  impair 
the  obligation  of  the  mortgage  contract  is 
not  reviewable  in  the  Supreme  Court  of  the 
United  States  when  its  judgment  was  based 
upon  the  ground  that  the  foreclosure  was 
valid  without  reference  to  such  statute,  be- 
cause the  method  pursued  was  in  strict  con- 
formity to  the  mode  of  foreclosure  author- 
ized by  the  laws  in  existence  when  the  mort- 
gage contract  was  made.  Kennebec  &  P.  R. 
Co.  V.  Portland  &  K.  R.  Co.  14  Wall.  23, 

20:  850 

1520.  The  Supreme  Court  of  the  United 
States  is  not  without  jurisdiction  to  review, 
by  writ  of  error,  a  decision  of  a  state  court 
sustaining  a  state  statute  claimed  to  im- 
pair contract  obligations,  because  the  state 
court  rests  its  conclusion  of  the  nonexistence 
of  the  contract  upon  a  construction  of  the 
state  Constitution  and  laws.  Attv.  Gen. 
ex  rel.  Kies  v.  Lowrey,  199  U.  S.  233,  26 
Sup.  Ct.  Rep.  27,  50:  167 
Cited  in  Monterey  v.  Jacks,  203  U.  8.  863,  51 

L.  ed.  223,  27  Sup.  Ct.  Rep.  67. 

1521.  A  decision  of  a  state  court  uphold- 
ing taxes  imposed  under  a  state  law  claimed 
to  impair  a  contract  contained  in  the  charter 
of  the  corporation  exempting  it  from  taxa- 
tion, though  rested  upon  the  ground  that 
the  exemption  claimed  was  not  granted  by 
such  charter,  is  reviewable  in  the  Supreme 
Court  of  the  United  States.  Yazoo  &  M. 
Valley  R.  Co.  v.  Thomas,  132  U.  S.  174, 
33  Sup.  Ct.  Rep.  68,  33:  302 
Yazoo  &  M.  Valley  R.  Co.  v.  Levee  Comrs. 

132  U.  S.  190,  10  Sup.  Ct.  Rep.  74, 

33:  308 

As  to  taxes. 

See  also  supra,  1521. 

1522.  A  judgment  of  a  state  court  sustain- 
ing a  demurrer  interposed  on  the  ground 
that  facts  sufficient  to  constitute  a  cause 
of  action  were  not  stated  in  a  complaint  to 
recover  a  tax  levied  on  the  portion  of  the 
capital  stock  of  a  bank  invested  in  United 
States  bonds  does  not  necessarily  amount  to 
a    decision    in    favor    of    the    validity    ol 


such  tax  so  as  to  give  the  United  States 
Supreme  Court  jurisdiction,  when  the  cue 
may  properly  have  been  decided  on  the 
ground  that  plaintiff  had  mistaken  his  rem- 
edy, the  demurrer  not  having  pointed  out 
any  special  defect,  and  there  being  no  as- 
signment of  errors  in  the  state  court  pro- 
ceedings. Commercial  Bank  v.  Rochester, 
15  Wall.  639,  21:  117 

1523.  The  jurisdiction  of  the  Supreme 
Court  of  the  United  States  to  review  a 
judgment  of  the  highest  court  of  a  state 
sustaining  a  license  tax  imposed  on  a  bank- 
ing business  cannot  be  defeated  on  the 
theory  that  such  judgment  rests  upon  non- 
Federal  grounds  sufficient  to  sustain  it,  even 
assuming  that  the  state  court  rests  its  de- 
cision upon  the  grounds  that  by  reason  of 
the  bank's  acceptance  of  a  certain  state  stat- 
ute, and  by  virtue  of  an  act  extending  its 
charter,  it  became  subject  to  certain  con- 
stitutional provisions  authorizing  or  requir- 
ing the  payment  of  such  a  tax,  where  the 
bank  pleaded  that  at  the  time  of  the  im- 
position of  the  tax  it  had  a  contract  ex- 
emption from  taxation.  Citizen's  Bank  v. 
Parker,  192  U.  S.  73,  24  Sup.  Ct  Rep.  181, 

48:946 

Full  faith  and  credit. 

1524.  The  fact  that  a  state  court,  in  ad 
dition  to  denying  the  effect  claimed  for  a 
judgment  of  a  sister  state,  decided  the  case 
upon  a  question  of  general  law  sufficiently 
broad  to  sustain  the  judgment,  will  not 
oust  the  Supreme  Court  of  the  United  States 
of  jurisdiction,  where  such  question  was 
not  open  to  the  state  court  to  decide,  if  it 
gave  full  faith  and  credit  to  the  judicial 
proceedings  of  the  state  court,  but  had  al- 
ready been  passed  upon  and  determined  by 
the  court  whose  judgment  was  put  in  evi- 
dence. Carpenter  v.  Strange,  141  U.  8.  87, 
11  Sup.  Ct.  Rep.  960,  35:  640 

liand  titles. 

See  also  infra,  1856. 

1525.  The  presence  of  a  question  respect- 
ing the  construction  and  application  of  the 
congressional  legislation  as  to  swamp  and 
overflowed  lands  gives  no  jurisdiction  to  the 
Supreme  Court  of  the  United  States  to  re- 
view the  judgment  of  a  state  court  in  an  ac- 
tion of  ejectment,  holding  defendants'  title 
invalid  on  the  independent  ground  of  non- 
compliance with  an  act  of  the  state  legisla- 
ture. Leonard  v.  Vicksburg,  S.  &  P.  R.  Co, 
198  U.  S.  416,  25  Sup.  Ct.  Rep.  750,  49:  1108 
Cited  in   South   Cai*ollDa   ex   rel.   Buchanan  v. 

JenninRs,   204  U.   S.  668.  61  L.  ed.  071,  27 
Sup.  Ct.  Rep.  785. 

1526.  A  decision  of  a  state  court  adverse 
to  defendant's  claim  of  title  under  a  con- 
gressional land  grant  is  reviewable  in  the 
Supreme  Court  of  the  United  States,  al- 
though the  answer  discloses  certain  pro- 
ceedings in  the  land  department  in  which 
it  was  decided  that  the  land  in  question 
was  exempted  from  the  grant,  where  such 
proceedings  were  set  up  merely  by  way  of 
answer   to   plaintiff's  claim  that  sneh  de* 


APPEAL  AND  ERnoR,  HI.  d.  9,  li,    (1),   (a). 


84S 


cision  WIS  eontrolling  in  his  favor.  North- 
em  P.  R.  Co.  T.  Ck)lbum,  164  U.  S.  383,  17 
Sup.  Ct  Rep.  98,  41 :  479 

Aa  to  civil  Tlghta. 

1527.  The  denial  hy  a  state  court  of  a 
writ  of  mandamus  to  compel  a  board  of 
registrars  to  register  a  negro  as  an  elector 
bemuse  the  board  would  have  no  existence 
and  no  duties  to  perform  if  the  truth  oi  the 
allegations  of  the  petition  as  to  the  uncon> 
■titutional  character,  under  U.  S.  Const. 
14th  and  15th  Amends.,  of  the  regisration 
authoriJEed  under  the  Alabama  Constitution 
be  admitted,  rests  upon  a  ground  adequate 
to  sustain  it,  and  wholly  independent  of 
the  Federal  rights  claimed,  and  is  therefore 
not  reviewable  in  the  Supreme  Court  of 
the  United  States.  Qilea  v.  Teasley,  193 
U.  S.  146,   24    Sup.  Rep.  369,  48:  655 

1528.  The  Federal  Supreme  Court  is  with- 
out jurisdiction  to  review  the  judgment  of 
a  state  court  sustaining  a  demurrer  to  the 
petition  in  an  action  to  recover  damages 
for  the  refusal  of  a  board  of  registrars  to 
regiister  a  negro  as  an  elector  on  the  ground 
that,  conc?ding  the  truth  of  the  averments 
of  the  petition  that  such  board  was  appoint- 
ed and  qualified  under  a  state  Constitution 
adopted  for  the  purpose  of  disfranchising 
negroes,  in  violation  of  U.  S.  Const.  14th 
and  15th  Amends.,  no  damage  has  been 
(offered  because  no  refusal  to  register  by 
a  board  constituted  in  defiance  of  the  Fed- 
eral Constitution  could  disqualify  a  legal 
▼oter  otherwise  entitled  to  exercise  the 
elective  franchise,  since  this  amounts  to 
a  decision  upon  an  independent  non-Federal 
ground,  sufficient  to  sustain  the  judgment 
without  reference  to  the  Federal  question 
presented.  Giles  v.  Teasley,  193  U.  S.  146, 
24  Sup.  Ct.  Rep.  359,  48:  655 
Cited  in  Delahanty  v.  Pitkin,  199  U.  8.  602, 

50  L.  ed.  828,  26  Sup.  Ct.  Rep.  748. 

h.  What   Qiiesf  ionis  are  Jurisdictional. 

On  Appeal  from  Circuit  Court  of  Appeals, 
see  supra,  III.  d,  2,  e. 

(1)  Questions  of  Local  or  General  Law. 
(a)  In  General. 

Reviewability  of,  see  infra,  HI.  d,  9,  ;,  (2), 

(a). 
See  also  infra,  1798,  1967,  3881. 

1529.  This  court  has  no  power  to  review 
the  decisions  of  the  state  courts  upon  ques- 
tions of  general  law.  United  States  v. 
Thompson,  93  U.  S.  586,  23:  982 

New  York  L.  Ins.  Co.  v.  Hendren,  92  U.  S. 

286,  23: 709 

DUiinffuUhed  In   Tnllock   v.   Mulvane,   184   U. 

S.  608,  46  L.  ed.  665,  22  Sup.  Ct.  Rep.  372. 

Cited  In  United  States  v.  Thompson,  93  U.  S. 
589.  23  L.  ed.  983 — Bank  of  Old  Dominion* 
V.  McVeigh,  98  U.  8.  333,  25  L.  ed.  Ill— 
Dogger  V.  Bocock.  104  U.  S.  602,  26  L.  ed. 
848-^an  Francisco  v.  Scott.  Ill  IT.  8.  709, 
28  L.  cd.  593,  4  8up.  Ct.  Rep.  688— Chica- 


go ft  A.  R.  Co.  V.  Wigsins  Ferry  Co.  119 
U.  S.  624,  30  L.  ed.  523,  7  Sup.  Ct.  Rep. 
398— Huntington  v.  Attrlll,  146  U.  S.  683, 
36  L.  ed.  1133,  13  Sup.  Ct.  Rop.  224— Tul- 
lock  V.  Mulvane,  184  U.  S.  521,  46  L.  ed. 
669,  22  Snp.  Ct.  Rep.  372— Pennsylvania  R.* 
Co.  V.  Hughes,  191  U.  S.  486,  48  L.  ed.  271, 
24  Snp.  Ct.  Rep.  132. 

1530.  A  decision  of  a  state  court  upon  a 
question  of  general  public  law  does  not 
present  a  Federal  question,  and  is  not  re- 
viewable in  this  court.  Allen  v.  McVeigh, 
107  U.  S.  433,  2  Sup.  Ct.  Rep.  558,  27:  672 
Cited  in  San  Francisco  v.  Scott,  111  U.  S.  769, 

28  L.  ed.  503,  4  Sup.  Ct.  Rep.  688— Chicago 
ft  A.  R.  Co.  V.  Wiggins  Ferry  Co.  119  U.  S. 
624,  30  L.  ed.  523,  7  Sup.  Ct.  Rep.  308 — 
Hannibal  ft  St.  J.  R.  Co.  v.  Missouri  River 
Packet  Co.  125  U.  8.  273,  31  L.  ed.  736,  8 
Sap.  Ct.  Rep.  874. 

1531.  The  decision  of  a  state  court  upon 
a  question  of  local  or  general  law  alone  can 
confer  no  jurisdiction  upon  the  Supreme 
Court  of  the  United  States  to  review  the 
judgment.  Hoyt  v.  Thompson  (Hoyt  v. 
Shelden)  1  Black,  518,  17:  65 
Brooks  V.  Missouri,  124  U.  S.  394,  8  Sup. 

Ct.  Hep.   443,  31 :  454 

Walw'orth   ▼.   Kneeland,   15   How.    348, 

14:  724 
Grame  ▼.  Mutual  Assur.  Co.  112  U.  S.  273, 

5  Sup.  Ct.  Rep.  150,  28;  716 

Tarver  v.  Keach,  15  Wall.  67,  21:  82 

F.   G.   Oxley   Stave   Co.   v.   Butler   Coutny, 

166  U.  S.  648,  17  Sup.  Ct.  Rep.  709, 

41:  1149 
Quimby  v.  Boyd,  128  U.  S.  488,  9  Sup.  Ct. 

Rep.    147,  32:  502 

Grand  Gulf  R.  ft  Bkg.  Co.  y.  Marshall,  12 

How.   165,  13:  938 

M'Bride  v.  Hoey,  11  Pet.  167,  9:  673 

1532.  A  question  of  state  law  alone  does 
not  present  a  Federal  question,  so  as  to  give 
this  court  jurisdiction  over  a  state  judg- 
ment. The  judgment  of  the  state  court  is 
final.  Nonconnah  Tump.  Co.  t.  Tennessee 
ex  rel.  Talley,  131  U.  S.  clviii.  Appx.  and 

24:368 
Hoyt   v.   Thompson    (Hoyt   v.    Shelden)    1 

Black,   518,  17:  65 

Sevier  v.  Haskell,  14  Wall.  12,  20:  827 

Worthv  V.  Marston  (Palmer  v.  Marston)  14 

Wall.  10,  20:826 

1533.  The  correctness  of  a  decision  of  a 
state  court  according  to  the  state  laws  is  not 
a  question  which  can  support  the  appellate 
jurisdiction  of  the  Supreme  Court  of  the 
United  States.  Miller  use  of  United  States 
V.    Nicholls,    4    Wheat.    311,  4:  578 

1534.  Questions  of  local  law  which  are 
merely  preliminary  to,  or  the  possible  basis 
of,  a  Federal  question,  are  not  in  themselves 
Federal.  Telluride  Power  Transmi<«sion  Co. 
V.  Rio  Grande  Western  R.  Co.  187  U.  S. 
569,  23  Sup.  Ct.  Rep.  178,  47:  307 
Telluride   Power    Transmission    Co.   v.    Rio 

Grande  Western  R.  Co.  175  U.  S.  639,  20 
Sup.  Ct.  Rep.  245,  44:  305 

1535.  Whether  certain  statutes  of  a  state 
have  or  have  not  binding  force  is  for  the 
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state  'to  determine,  and  that  determination 
in  itself  involves  no  infraction  of  the  Consti- 
tution of  the  United  States,  and  raises  no 
Federal  question  giving  the  courts  of  the 
United  States  jurisdiction.  Duncan  v.  Mc- 1 
Call  (Re  Duncan)  139  U.  S.  449,  11  Sup. 
Ct.  Rep.  573,  35:  219 

1536.  In  an  action  in  a  state  court,  a  de- 
fense of  an  immunity  under  a  state  law  or 
state  Constitution  presents  no  Federal  ques- 
tion, and  gives  this  court  no  jurisdiction. 
Mitchell  V.  Clark,  110  U.  S.  633,  4  Sup.  Ct. 
Rep.  170,  812,  28:  279 

Editorial  note. 

[What  adjudications  of  state  courts  may 
be  reviewed  m  United  States  Supreme  Court 
on  writ  of  error.    62  L.R.A.  513.] 

Conflict  of  laws ;  comity. 

1537.  Whether  the  highest  state  court 
should  apply  the  law  of  the  place  of  con- 
tract to  a  controversy  respecting  the  right 
of  a  common  carrier  to  limit  its  liability 
for  negligence  to  the  agreed  valuation  is  not 
a  Federal  question  which  will  sustain  the 
jurisdiction  of  the  Supreme  Court  of  the 
United  States  over  a  writ  of  error  to  the 
state  court.  Pennsylvania  R.  Co.  v.  Hughes, 
191  U.  S.  477,  24  Sup.  Ct.  Rep.  132, 

48:268 
Cited   in   Dakota,   W.   &   M.   River   B.    Co.   v. 
Crouch,    203   U.    8.   582,   51    L.  ed.   327,   27 
Sup.  Ct  Rep.  780. 

1538.  Provisions  for  bond,  sequestration, 
receiver,  and  injunction  made  in  a  decree 
for  alimony,  being  in  the  nature  of  execu- 
tion, and  not  of  judgment,  can  have  no  ex- 
traterritorial operation,  but  the  action  of 
the  courts  of  another  state  in  these  respects 
depends  on  the  local  statutes  and  practice  of 
that  state  and  involves  no  Federal  question. 
Lynde  v.  Lynde,  181  U.  S.  183,  21  Sup.  Ct. 
Rep.    555,  45:810 

1539.  Whether  or  not  the  courts  of  one 
state  should,  on  principles  of  comity,  permit 
an  action  to  be  maintained  on  a  contract 
entered  into  in  contravention  of  the  laws  of 
another  state,  is  not  a  Federal  question 
which  will  sustain  a  writ  of  error  from  the 
Federal  Supreme  Court  to  a  state  court. 
Allen  V.  Alleghany  Co.  196  U.  S.  458,  25 
Sup.  Ct.  Rep.  311,  49:  551 

Estoppel ;  res  Judicata. 

Faith  and  Credit  to  be  Given  Judg- 
ment, see  infra.  III,  d,  ^,  (21.) 

Reviewability  of  Question  as  to,  see 
infra,    2082,    2109,    2110. 

See  also  supra,  1368,  1374,  1395,  1399, 
1493,  1495,  1507;  infra,  1541a, 
1551,  1580. 

1540.  A  decision  by  a  state  court  that  a 
party  who  has  elected  to  have  damages  as- 
sessed by  a  jury  is  precluded  from  contest- 
ing the  validity  of  a  provision  of  the  stat- 
ute for  the  addition  of  50  per  cent  to  the 
verdict  is  not  subject  to  review  by  the  Su- 
preme Court  of  the  United  States,  as  it  is 
not  based  on  any  Federal  question.    Electric 


Co.  v.  Dow,  166  U.  S.  480,  17  Sup.  Ct.  Rep. 
645  41:  1088 

Cited  in  Hale  v.  Lewis,  181  U.  8.  480.  45  L. 
ed.  062,  21  Sup.  Ct.  Rep.  677 — Gano  v.  Min- 
neapolis &  St.  L.  R.  Co.  114  Iowa,  728,  55 
L.R.A.  269,  89  Am.  St.  Rep.  393,  87  N.  W. 
714. 

1541.  Where  the  highest  court  of  a  state 
did  not  decide  any  question  against  the 
plaintiff  in  error,  except  the  issue  whether  a 
former  judgment  was  a  bar  to  the  action, 
that  was  a  question  of  general  law  only,  in 
no  wise  depending  upon  the  Constitution, 
treaties,  or  statutes  of  the  United  States. 
San  Francisco  v.  Itsell,  133  U.  S.  65,  10 
Sup.  Ct.  Rep.  241,  33:  570 

1541a.  The  question  whether  a  munici- 
pality by  refusing  to  hear  objections  to  a 
public  improvement,  is  estopped  to  collect 
any  portion  of  the  cost  thereof  from  the  ob- 
jector, is  not  a  Federal  question  which  may 
be  reviewed  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state 
court.  Schaefer  v.  Werling,  188  U.  S.  516, 
23  Sup.  C^.  Rep.  449,  47:  570 

1542.  The  question  of  the  estoppel  of  a 
party  to  deny  the  validity  of  a  mining  lo- 
cation is  not  a  Federal  one.  Speed  v.  Mc- 
Carthy, 181  U.  S.  269,  21  Sup.  Ct.  Rep. 
613,  45:  856 

1543.  A  decision  sustaining  plaintiff's 
claim  in  ejectment  based  upon  a  patent  of 
the  United  States  for  a  mining  claim  does 
not  present  any  Federal  question,  when  the 
defenses  were  based  solely  upon  an  estoppel 
in  pais  and  a  statute  of  limitations.  Ca- 
rothers  v.  Mayer,  164  U.  S.  325,  17  bup. 
Ct.  Rep.  106,  41:453 
Cited  in  Moran  v.  Horsky,  178  U.  S.  214,  44 

L.  ed.  1041,  20  Sup.  Ct.  Rep.  866. 

1544.  Whether  statements  made  on  a 
hearing,  before  the  Land  Department,  of  a 
protest  against  a  mineral  entry,  work  an 
estoppel  in  pais  which  amounts  to  a  de- 
fense to  a  claim  of  title  under  a  subsequent 
entry,  involves  no  Federal  question  which 
will  give  the  Supreme  Court  of  the  United 
States  jurisdiction  to  review  the  judgment 
of  a  state  court.  Beals  v.  Cone,  188  U.  S. 
184,  23  Sup.  Ct.  Rep.  275,  47:  435 
Cited  in  Schaefer  v.  Werling,   188  U.  S.  519, 

47  L.  ed.  572,  23  Sup.  Ct.  Rep.  449. 

1545.  Whether  upon  general  principles 
of  law  and  a  state  statute,  a  grantor  of  a 
portion  of  a  mining  claim  is,  by  his  deed, 
estopped  to  claim  priority  of  title  to  the 
space  of  vein  intersection  by  reason  of  a 
location  of  the  portion  of  the  claim  which 
he  retained,  which  he  had  made  subsequent 
to  the  deed,  but  before  the  location  by  the 
grantee  of  the  land  conveyed  to  him,  is 
not  a  Federal  question.  Gillis  v.  Stinch- 
field,  159  U.  S.  658,  16  Sup.  Ct.  Rep.  131, 

40:  295 

1546.  Whether  there  has  been  such  laches 
'as  bars  the  assertion  of  a  right  to  a  mining 

claim  is  not  a  Federal  question.  Moran  v. 
Horsky,  178  U.  S.  205,  20  Sup.  Ct.  Rep. 
856,  44: 1038 
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1547.  Whether  a  claim  of  title  under  a 
United  States  patent  is  barred  by  laches  is 
not  a  Federal  question.  Pittsburgh  &,  L. 
A.  Iron  Co.  v.  Cleveland  Iron  Min.  Co.  178 
U.  S.  270,  20  Sup.  Ct.  Rep.  931,      44:  1065 

1548.  Whether  the  state  may  be  estopped 
by  its  acts,  silence,  and  acquiescence  from 
asserting  a  title  to  certain  lands  under 
the  swamp-land  grant  is  not  a  Federal 
question.  Michigan  ex  rel.  Attorney  Gen- 
eral T.  Flint  k  P.  M.  R.  Co.  152  U.  S. 
363,  14   Sup.    Ct    Rep.   586,  38:478 

Bonds. 

Impairment  of  Contract  Obligations 
as  to,  see  infra,  1698-1700,  1711. 

Suit  on  Injunction  Bond  Given  in  Fed- 
eral  Court,  see  infra,  1776,  1777. 

See  also  infra,  1599. 

1549.  Whether  bonds  of  a  state  stolen  by 
the  treasurer  of  the  state  and  put  in  cir- 
cttlation  are  valid  obligations  of  the  state, 
in  the  hands  of  innocent  holders,  is  not  a 
Federal  question.  Bier  v.  McGehee,  148 
U.  a  137,  13  Sup.  Ct.  Rep.  580,      37:  397 

1550.  The  question  whether  certain  bonds 
of  a  state  ivere  sold  by  the  governor  of  the 
itftte  within  the  authority  vested  in  him 
by  the  law  under  which  they  were  issued,  by 
being  exchanged  for  sugar,  and  were  there- 
fore valid  obligation  of  the  state  which 
eould  be  funded  under  Its  statute,  is  not 
a  Federal  question.  Sage  v.  Board  of  Li- 
quidation, 144  U.  S.  647,  12  Sup.  Ct.  Rep. 
755,  36:  577 
Cited  In  Bier  v.   McGehee,  148  T7.   S.  142,  37 

L.  ed.  399,  13  Sap.  Ct  Rep.  580. 

1551.  Whether  or  not  a  state  adjudication 
ipOD  the  fundability  under  a  state  statute 
of  the  first  bonds  of  the  state  of  the  same 
series  could  be  pleaded  in  the  state  court  as 
an  estoppel  to  a  proceeding  for  the  funda- 
bility of  other  bonds  of  the  same  series, 
is  not  a  Federal  question.  Adams  v.  Board 
of  Liquidation,  144  U.  S.  651,  12  Sup.  Ct. 
Rep.  756,  36:  578 

Sabscrlptlon  to  stock. 

1562.  A  judgment  that  two  thirds  of  the 
qualified  voters  of  the  county  did  not  vote 
in  favor  of  a  subscription  to  the  stock  of  a 
railroad  company,  and  that  by  reason  there- 
of there  was  a  want  of  power  to  make  the 
tnbscription,  does  not  involve  a  Federal 
question.  Missouri  ex  rel.  Quincy,  M.  &  P. 
R.  Co.  V.  Harris,  144  U.  S.  210,  12  Sup.  Ct. 
Rep.  838,  36:  407 

Cited  in  Citizens'  Street  R.  Co.  v.  City  R.  Co. 

56  Fed.  751. 

1553.  The  validity  of  subscriptions  by  a 
county  court  to  the  stock  of  a  railroad  com- 
pany, and  of  a  conveyance  to  that  company, 
sod  the  matter  of  fraud  in  a  decree,  are 
questions  of  local  law  or  practice  on  which 
tne  judgment  of  a  state  court  cannot  be 
re-examined  by  the  Supreme  Court  of  the 
United  States.  F.  G.  Oxley  Stave  Co.  v. 
Butler  County,  166  U.  S.  648,  17  Sup.  Ct. 
Rep.  799,  41:  1149 

OU&d  tai  Bamp  v.  Butler  Count  y..'0.')  Fed.  2i)8. 


Marriage  and  Its  annulment. 

See  also  supra,  1538. 

1554.  What  facts  constitute  a  common- 
law  marriage  is  purely  a  local,  and  not  a 
Federal,  question,  and  will  not  sustain  a 
writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  a  state  court.  Keen 
V.  Keen,  201  U.  S.  319,  26  Sup.  Ct.  Rep. 
494,  50: 772 

1555.  A  decision  by  a  state  court  that  a 
decree  of  a  foreign  court  annulling  a  mar- 
riage is  valid,  and  that,  consequently,  the 
plaintiff  in  error  was  not  the  widow  of  a 
decedent,  and  was  not  entitled  to  dower 
or  to  inheritance  under  the  state  laws, 
presents  no  Federal  questions.  Roth  v.  Eh- 
man,  107  U.  S.  319,  2  Sup.  Ct.  Rep.  312, 

27:  499 

Trusts. 

See  also  infra,  1849,  1862,  1937. 

1556.  What  amounts  to  a  trust,  or  out  of 
what  facts  a  trust  may  spring,  are  not  Fed- 
eral questions,  and  not  reviewable  on  a 
writ  of  error  by  this  court.  Udell  v.  David- 
son, 7  How.  769,  12:  907 
Smith  V.  Adsit,  23  Wall.  368,            23:  114 

1557.  The  question  whether,  upon  princi- 
ples of  general  law,  a  trustee  can  be  held 
responsible  to  his  cestui  que  trust  for  the 
loss  of  a  trust  fund  delivered  by  him  into 
the  hands  of  the  confederate  authorities 
under  compulsion  is  not  Federal.  Rock- 
hold  V.  Rockhold,  92  U.  S.  129,  23:  507 
Cited  in  United  States  v.  Thompson,  93  U.  S. 

589,  23  L.  ed.  983 — Bank  of  Old  Dominion 
V.  McVeigh,  98  U.  S.  333,  25  L.  ed.  Ill— 
Dugger  V.  Bocock,  104  U.  S.  602,  26  L.  ed. 
848 — Chicago  ft  A.  R.  Co.  v.  Wiggins  Ferry 
Co.  119  U.  S.  624,  30  L.  ed.  523,  7  Sup.  Ct. 
Rep.  898. 

1558.  Whether  an  attorney  of  a  person, 
when  he  acquires  the  legal  title  to  land, 
should  upon  principles  of  equity  be  deemed 
to  have  acquired  the  title  for  his  client, 
subject  to  a  declaration  of  trust  in  regard 
thereto,  is  not  a  question  of  a  federal  na- 
ture. Roby  V.  Colehour,  146  U.  S.  153,  13 
Sup.   Ct.   Rep.   47,  36:  922 

Negligence. 

1559.  This  court  has  no  jurisdiction  to 
review  a  judgment  of  a  state  court  in  an 
action  to  recover  damages  from  explosion 
of  a  steamboat  boiler.  Davidson  v.  Starch- 
er,  154  U.  S.  566  Appx.  and  14  Sup.  Ct. 
Rep,  1200,  19:  52 

Contempt. 

Frivolousness  of  Federal  Question,  see 

supra,  1122. 
See  also  infra,  1635,  1982. 

1560.  The  objection  that  certain  published 
articles  did  not  constitute  a  contempt  of 
court  does  not  present  a  question  which  will 
sustain  a  writ  of  error  from  the  Federal 
Supreme  Court  to  a  state  court;  at  least, 
where  there  is  no  showing  that  innocent 
conduct  has  been  laid  hold  of  as  an  arbi- 
trary pretense  for  an  arbitrary  punishment. 


346 


APPfiAL  AND  ERROR,  III.  d.  0,  h,   (1),  (a). 


Patterson  v.  Colorado  ex  rel.  Attorney  Gen- 
eral, 205  U.  S.  454,  27  Sup.  Ct.  Rep.  556, 

51 :  879 

Title  to  and  possession  of  land. 

Reviewability   of   Question    as   to,   see 

infra,  2089-2095.  » 

See  also  supra,  1542-1548;   infra,  III. 

d,  9,  h,   (10);   1597,  1630,  1822. 

1561.  Where  a  state  court  held  a  title 
to  be  valid,  and  applied  only  the  local  laws 
to  its  construction,  and  neith>.ir  a  treaty, 
nor  an  act  of  Congress,  nor  authority  ex- 
ercised under  the  laws  of  the  United  States 
was  drawn  in  question,  the  Supreme  Court 
has  no  jurisdiction.  Kennedy  v.  Hunt,  7 
How.  586,  12:829 
McDonogh  v.  Millaudon,  3  How.  693, 

11:787 

Cited  in  Kennedy  v.  Hunt,  7  How.  694,  12  L. 
ed.  833 — Doe  ex  dem.  Barbarie  v.  Mobile,  9 
How.  460,  18  L.  ed.  212 — United  States  t. 
Roselius,  15  How.  36,  14  L.  ed.  689 — More- 
land  V.  Page,  20  How.  623,  16  L.  ed.  1010— 
I^nfear  r.  Unnley.  4  Wall.  210,  18  L.  ed. 
326— Habich  v.  Folger,  20  Wall.  8,  22  L.  ed. 
308— Phillips  V.  Moand  City  Land  A  Water 
Asso.  124  U.  8.  612,  31  L.  ed.  691,  8  Sup. 
Ct.  Bep.  667 — Crystal  Springs  Land  ft  Water 
Co.  V.  Los  Angeles,  82  Fed.  119. 

1562.  In  an  ejectment  suit  the  fact  that 
in  both  lines  of  title  buildings  only  are  in 
some  instances  nominally  conveyed,  and  not 
in  terms  the  lots  on  which  they  are  situated, 
and  some  of  the  boundaries  are  unsettled, 
and  the  quantity  of  land  in  dispute  by  the 
papers  is  viewed  differently,  raises  only 
local  questions,  not  subject  to  the  revision 
of  the  Supreme  Court.  Doe  ex  dem.  Bar- 
barie V.  Eslava,  9  How.  421,  13:  200 

1563.  A  decision  of  a  state  court  adverse 
to  the  claim  of  title  to  land  set  up  by  a 
state  by  virtue  of  its  right  of  sovereignty 
over  the  beds  of  lakes  meandered  by  the 
United  States  government  presents  no  Fed- 
eral question  which  will  sustain  a  writ  of 
error  from  the  Supreme  Court  of  the  United 
States,  as  such  sovereignty  rests  upon  no 
Federal  statute  or  provision  of  the  Federal 
Constitution,  but  upon  general  principles 
of  the  common  law,  which  long  antedated 
the  Constitution.  Iowa  v.  Rood,  187  U.  S. 
87,  23  Sup.  Ct.  Rep.  49,  47:  86 
Cited  in  Hooker  v.  Los  Angeles,  188  U.  S.  318, 

47  L.  ed.  491,  68  L.R.A.  477,  23  Sup.  Ct. 
Rep.  896 — Chapman  &  D.  Land  Co.  r.  Blge- 
low,  206  U.  S.  46,  61  L.  ed.  956,  27  Sup. 
Ct.  Rep.  679 — Wright  v.  Council  Bluffs,  130 
Iowa,  277,  104  N.  W.  492— Mathew  v.  Wa- 
bash R.  Co.  116  Mo.  App.  480,  81  8.  W.  646. 

1564.  A  decision  that  a  person  was  not 
in  possession  of  land  involves  no  Federal 
question  which  can  be  reviewed  by  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error  to  a  state  court.  Turner  v.  New 
York,  168  U.  S.  90,  18  Sup.  Ct.  Rep.  38, 

42:  392 

1565.  Where  plaintiff  has  naked  posses- 
sion of  lands  not  protected  by  act  of  Con- 
gress, this  court  has  no  jurisdiction  to  re- 


view a  state  judgment  adverse  to  such  title. 
Wynn  t.  Morris,  20  How.  3,  15:  800 

Cited  in  Miller  v.   National   Bank,   106  U.   S. 
644,  27  L.  ed.  296,  1  Sup.  Ct.  Rep.  636. 

1566.  Whether,  in  California,  the  title  of 
the  true  owner  of  lands  is  extinguished  by 
an  adverse  possession  under  color  of  right 
for  the  length  of  time  which  would  be  a 
bar  to  a  recovery  in  ejectment,  is  not  a  Fed- 
eral question.  Poppe  v.  Langford,  104  U.  S. 
770,  26: 922 

1567.  Jn  an  action  for  breach  of  a  cove- 
nant of  warranty,  the  fact  that  the  plain- 
tiff has  never  been  disturbed  or  ousted,  but 
is  still  in  possession  of  the  property  con- 
veyed, or  that  the  conveyance  was  made  as 
a  compromise  of  disputed  rights,  does  not 
present  a  question  of  Federal  law  which 
the  Supreme  Court  can  review  in  a  judg- 
ment of  a  state  court.  Kansas  P.  R.  Co. 
V.  Dunmeyer,  113  U.  S.  629,  6  Sup.  Ct.  Rep. 
666,  28:  1122 

1568.  Appellate  jurisdiction  cannot  be 
exercised  by  the  Supreme  Court  on  writ  of 
error  from  a  state  court,  where  the  record 
shows  that  the  only  question  before  the 
state  court  was  the  rignt,  under  the  state 
laws,  of  a  party  claiming  under  a  void 
deed,  valid  upon  its  face,  to  redeem  land 
from  a  sale  for  direct  taxes  due  the  United 
States,  so  as  to  defeat  the  title  of  the  pur- 
chaser.    M'Bride   v.   Hoey,   11   Pet.   167, 

9:673 
Cited  in  Scott  v.  Jones,  6  How.  876.  12  L.  ed. 
197. 

1569.  This  court  has  no  jurisdiction  on 
appeal  from  a  decree  of  a  state  court  dis- 
missing a  bill  for  an  injunction  against  a 
judgment  on  a  note,  where  the  relief  claimed 
was  for  failure  of  consideration  on  account 
of  inability  to  convey  title  to  Indian  res- 
ervations, the  complainant  claiming  no 
right  under  any  treaty  with  the  Indians  or 
act  of  Congress.  Maney  v.  Porter,  4  How. 
55,  11:878 

Mlscellaneons  matters. 

1570.  Whether  certain  public  boards  have 
a  fiduciary  capacity  to  raise  a  question  as 
to  the  impairment  of  the  obligations  of  a 
contract  is  a  matter  of  local  law,  for  the 
state  court  alone  to  decide.  Board  of  Li- 
quidation V.  Louisiana,  179  U.  S.  622,  21 
Sup.  Ct.  Rep.  263,  45:847 

1571.  Whether  or  not  the  failure  of  a 
domestic  corporation  to  complete  its  road 
within  the  time  limited  wa«»  such  a  sub- 
stantial noncompliance  with  its  charter  as 
to  subject  it  to  a  decree  of  forfeiture  is  a 
question  of  state  law  alone.  Nonconnah 
Tump.  Co.  V.  Tennessee,  131  U.  S.  168, 
Appx.,  and  24:  368 

1572.  The  supreme  court  of  Illinois  hav- 
ing decided  that  females  are  not  eligible 
to  practise  law  in  that  state,  such  a  de- 
cision violates  no  provision  of  the  Federal 
Constitution.  This  court  cannot  inquire 
into  the  propriety  of  the  rules  of  a  state 
court  on  that  subject.  Bradwell  v.  Illinois. 
16  WalL  130,  21:442 
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{h}  VuUdUy  of  suae  LegiaUttion  under 
State  Constitution, 

What  Gonstitutes  a  DeciBion  of  the  Federal 

Question,  see  supra,   1372. 
Beriewability  of  Question  as  to,  see  infra,- 

m.  d,  9,  y,  (2),  (c). 
See   also   supra,   1193,    1229,   1242;    infra, 

1796. 

1573.  Whether  the  provisions  of  a  state 
law  are  consistent  with  the  state  Consti- 
tution is  not  a  Federal  question.  Medberry 
V.  Ohio,  24  How.  413,  16:  739 
Porter  v.  Foley,  24  How.  415,  16:  740 
Edwards  v.  Elliott,  21  Wall.  532,  22:  487 
Levy  V.  San  Francisco  City  &  County  Su- 
perior Court,  167  U.  S.  175,  17  Sup.  Ct 
Rep.  769,                                             4;^:  126 

KIplev  V.  Illinois  ex  rel.  Akin,  170  U.  S. 

182'  18  Sup.  Ct.  Rep.  550,  42:  998 

Miller   v.  Cornwall  R.  Co.   168  U.   S.  131, 

18  Sup.  Ct  Rep.  34,  42:  409 

1574.  Whether  a  state  statute  is  repug- 
nant to  the  state  Constitution  is  a  question 
which  belongs  exclusively  to  the  state  court. 
Poydras  De  La  Lande  v.  Louisiana,  18  How. 
192,  15:  350 

1575.  The  decision  of  the  New  York  state 
eourts  sustaining  the  validity,  under  the 
state  Constitution,  of  the  New  York  act  pre- 
scribing that  the  punishment  of  death  shall 
be  by  electricity  (N  Y.  Laws  1888,  chap. 
489)  is  not  re-examinable  by  the  Supreme 
Court  of  the  United  States.  Re  Kemmler, 
136  U.  S.  436,  10  Sup.  Ct.  Rep.  930, 

34:  519 
OHed  In  McNnlty  v.  California,  149  U.  S.  648, 
37  L.  ed.  884,  13  Sop.  Ct.  Rep.  959. 

1576.  A  conflict  between  a  state  Consti- 
tution and  a  state  statute,  involving  no 
Federal  question,  does  not  present  a  case 
within  the  jurisdiction  of  the  Federal  Su- 
preme court.  Per  Story,  J.,  in  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet. 
420,  9: 773 
Cited  In  Schwartz  v.  Duss,  83  Fed.  532. 

1577-  The  conformity  with  the  state  Con- 
stitution of  the  proceedings  of  the  state 
legislature  in  the  enactment  of  a  law  is  not 
a  Federal  question,  which  will  sustain  a 
writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  a  state  court,  but  is 
a  question  upon  which  the  determination  of 
the  state  court  is  final.  Smith  v.  Jennings, 
206  U.  S.  276,  27  Sup.  Ct.  Rep.  610, 

61:  1061 

1578.  An  objection  raised  in  the  state 
eoort,  that  a  state  statute  is  unconstitu- 
tional and  void,  relates  only  to  the  power 
of  the  state  legislature  under  the  state 
Constitution,  and  raises  no  Federal  ques- 
tion which  will  give  the  Supreme  Court  of 
the  United  States  jurisdiction  to  review  a 
judgment  of  the  state  court  sustaining  the 
vatiditv  of  the  statute.  Layton  v.  Missouri, 
lg7  U.'  S.  356,  23  Sup.  Ct.  Rep.  137, 

47:  214 

1579.  Whether  state  statutes  have  been 


duly  enacted  in  accordance  with  the  re- 
quirements of  the  state  Constitution  is  not 
a  Federal  question.  Davis  v.  Texas,  139 
U.  S.  651,  11  Sup.  Ct.  Rep.  675,  35:  300 

1580.  Defenses,  in  an  action  in  ejectment 
brought  by  a  municipality  in  a  state  court, 
of  estoppel,  license,  payment  of  taxes,  the 
unconstitutionality  of  a  state  statute  be- 
cause the  title  does  not  describe  its  subject, 
want  of  power  in  the  state  to  convey  its 
title  to  the  municipality,  and  the  statute  of 
limitations, —  are  of  a  local  nature,  and  pre- 
sent no  Federal  question  for  review  in  the 
Supreme  Court  of  the  United  States.  Mo- 
bile Transp.  Co.  v.  Mobile,  187  U.  S.  479, 
23   Sup.  Ct.   Rep.   170,  47:266 

1581.  A  decision  of  a  state  court,  adverse 
to  a  defense  of  an  immunity  under  a  state 
law  or  state  Constitution,  presents  no  Fed- 
eral question  which  will  confer  jurisdiction 
on  the  Supreme  Court  of  the  United  States. 
Mitchell  v.  Clark.  110  U.  S.  633,  4  Sup. 
Ct.  Rep.  170,  312,  28:  279 

1582.  The  decision  of  a  state  court  hold- 
ing that  a  statute  of  the  state  increasing 
the  debt  of  the  state  was  invalid  under  the 
state  Constitution,  limiting  the  amount  of 
indebtedness  allowable,  involves  no  Federal 
question  for  review  under  the  25th  section 
of  the  judiciary  act.  Salomon  v.  Graham, 
15  Wall.  208,  21 :  37 

1583.  Whether  a  municipal  ordinance  is 
or  is  not  valid,  and  the  extent  to  which  it  is 
so,  having  regard  to  the  state  Constitution 
and  laws,  is  wholly  a  state,  and  not  a  Fed- 
eral, question  which  can  be  reviewed  by  the 
Supreme  Court  of  the  United  States  on  writ 
of  error  to  a  state  court.  Lombard  v.  West 
Chicago  Park,  181  U.  S.  33,  21  Sup.  Ct. 
Rep.  507,  45:  731 

(c)  Construction  of  Statutes  and  Ordi' 

nances. 

Construction  of  Territorial  Statute  by  Ter- 
ritorial Court,  see  supra,  1023. 

How  Federal  Question  Raised,  see  supra, 
1183. 

What  Constitutes  Decision  of  Federal  Ques- 
tion, see  supra,  1385. 

Statute  of  Limitations,  see  infra.  III.  d,  9, 
h,   (26.). 

Reviewability  of  Question  as  to,  see  infra, 
IIL  d,  9,  /,    (2),  6. 

As  Impairment  of  Contract  Obligation,  see 
infra,  1712-1714. 

Construction  of  Act  of  Congress,  see  infra, 
1768,  1769,  1791,  2043. 

What  Record  Must  Show  as  to,  see  infra, 
2328. 

See  also  infra,  1619,  1633,  1634,  1685,  1686, 
1695,  1900-1902,  2039. 

1584.  The  proper  construction  to  be  given 
to  a  state  statute  in  itself  involves  no  Fed- 
eral question,  but  is  exclusively  for  the 
state  courts  to  determine.  Phoenix  Ins. 
Co.  V.  Gardiner  (Phoenix  Ins.  Co.  v.  The 
Troasurer)  11  Wall.  204,  20:  112 
Smith  V.  Hunter,  7  How.  738,  12:  894 
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Ludeling  v.  Chaffe,  148  U.  S.  301,  12  Sup. 

Ct.  Rep.  439,  36:  313 

Susquehanna    Boom    Co    y.    West    Branch 

Boom  Co.  110  U.  S.  57,  8  Sup.  Ct.  Rep. 

438,  28: 69 

Miller  use  of  United  States  y.  Nicholls,  4 

Wheat.  311,  4:  578 

Downham  y.  Alexandria,  10  Wall.  173, 

19:  929 
Loeber  y.  Schroeder,  149  U.  S.  580,  13  Sup. 

Ct.    Rep.    934,  37:856 

Marchant  y.   Pennsylvania  R.   Co.   153   U. 

S.  380,  14  Sup.  Ct.  Rep.  894,  38:  751 
Santa  Cruz  County  y.  Santa  Cruz  R.  Co. 

Ill  U.  S.  361,  4  Sup.  Ct.  Rep.  474, 

28:456 
Sage  V.   Board  of  Liquidation,   144   U.   S. 

647,  12  Sup.  Ct.  Rep.  755,  36:  577 

Adams  y.  Louisiana  Bd.  of  Liquidation,  144 

U.  S.  651,  12  Sup.  Ct.  Rep.  756,  36:  578 
McNulty  y.  California,  149  U.  S.  645,  13 

Sup.   Ct.   Rep.   959,  37:  882 

Del    Castillo    y.    McConnico     (Castillo    v. 

McConnico)    168  U.  S.  674,  18  Sup.  Ct. 

Rep.   229,  42:  622 

Hooker  y.  Los  Angeles,  188  U.  S.  314,  23 

Sup.  Ct.  Rep.  395,  47:  487 

Dibble   y.   Bellingham   Bay   Land   Co.    163 

U.  S.  63,  16  Sup.  Ct.  Rep.  939,  41 :  72 

1585.  As  to  the  proper  construction  of  a 
state  statute,  and  as  to  what  is  to  be  re- 
garded as  among  its  terms,  no  Federal  ques- 
tion can  arise.  Morley  y.  Lake  Shore  i.  M. 
S.  R.  Co.  146  U.  S.  162,  13  Sup.  Ct.  Rep. 
54,  36:  925 
Stryker  y.  Crane  (Stryker  y..  Qoodnow)  123 

U.  S.  527,  8  Sup.  Ct.  Rep.  203,  31:  194 

1586.  The  aid  of  this  court  cannot  be  in- 
voked to  review  the  decision  of  a  state  court 
on  the  ground  that  a  state  act  admitted  to 
be  valid  has  been  misconstrued  by  the  court. 
Commercial  Bank  of  Cincinnati  v.  Bucking- 
ham, 5  How.  317,  12:  169 
Cited   In   Bridge   Proprs.   v.    Hoboken    Land   ft 

Impiov.  Co.  1  Wall.  144,  17  L.  ed.  576- 
Baltlmore  ft  P.  R.  Co.  v.  Hopkins,  130  U.  8. 
223,  32  L.  ed.  913,  9  Sup.  Ct.  Rep.  503 
— Johnson  v.  New  York  L.  Ins.  Co.  187 
U.  S.  496,  47  L.  ed.  275,  23  Sap.  Ct.  Rep. 
194. 

1587.  Where  this  court  can  see  that  the 
decision  of  a  state  court  depended  not  upon 
the  question  of  the  constitutionality  of  a 
state  statute,  but  upon  its  construction,  it 
will  not  take  jurisdiction  of  the  case  under 
the  25th  section  of  the  judiciary  act.  M'- 
Bride  v.  Hoey,  11  Pet.  167,  9:  673 
Lawler  v.  Walker,  14  How.  149,  14:  364 
Grand  Gulf  R.  ft  Bkg.  Co.  y.  Marshall,  12 

How.   165,  13:938 

Robertson  v.  Coulter,  16  How.  106,  14:  864 
Cited   In   Baltimore   ft   P.    R.   Co.   v.    Hopkins, 

130   U.    S.    223,    82   L.    ed.    913,    9   Sup.   Ct. 

Rep.    503 — Lloyd    v.    Matthews,    155    U.    S. 

228.    39    L.    ed.    180.    15    Sup.    Ct.    Rep.    70 

— Central   Land   Co.    v.   Laidlej,    169   U.    S. 

110.   40    L.   ed.   94,    16    Sup.    Ct.    Rep.    80— 

Fleming   v.   Clark,   12   Allen,   196 — Nauer  v. 

Thomas.   13  Allen,  677 — Toiler  y.   Davis,   4 

Duer.    176. 

1588.  It    is    the    peculiar    province    and 


privilege  of  the  state  courts  to  eonstme 
their  own  statutes;  and  it  is  no  part  of 
the  functions  of  this  court  to  review  their 
decisions  or  to  assume  jurisdiction  over  them 
on  the  pretense  that  their  judgments  have 
impaired  the  obligation  of  contracts.  The 
power  delegated  to  us  is  for  the  restraint 
of  unconstitutional  legislation  by  the  states, 
and  not  for  the  correction  of  alleged  errors 
committed  by  their  judiciary.  Commercial 
Bank  of  Cincinnati  v.  Buckingham,  5  How. 
317,  12:  169 

Cited  In  Planters'  Bank  v.  Sharp,  6  How.  327, 
12  L.  ed.  458 — Central  Land  Co.  v.  Laidlej, 
159  U.  S.  110,  40  L.  ed.  94,  16  Sup.  Ct.  Rep. 
80 — Mclntyre  v.  Ingraham,  35  Miss.  68. 

1589.  The  Supreme  Court  of  the  United 
States  has  not  jurisdiction  to  review  the  de- 
cision of  a  state  court  upon  the  ground 
that  in  such  decision  error  intervened  in 
the  construction  of  a  statute  of  another 
state.  There  is  a  distinction  between  the 
construction  of  a  statute  and  the  validity 
of  such  statute.  Glenn  v.  Garth,  147  U.  S. 
360,  13  Sup.  Ct  Rep.  350,  37:  203 
Cited  In  Banholser  v.  New   York  L.  Ins.  Co. 

178  U.  S.  406,  44  L.  ed.  1126,  20  Snp.  Ct. 
Rep.    972. 

1590.  The  Supreme  Court  of  the  United 
States  cannot  review  the  construction  given 
by  a  state  court  to  an  ordinance  of  a  city 
therein,  as  a  contract.  Henderson  Bridge 
Co.  v.  Henderson,  141  U.  S.  679,  12  Sup.  Ct. 
Rep.  114,  35:  900 
Distinguished  in   Wilmington  ft  W.  R.   Co.   v. 

Alsbrook,   146  U.  8.  298,  36  L.  ed.  978.    13 
Sup.  Ct.  Rep.  72. 

Cited  in  Henderson  Bridge  Co.  v.  Henderson, 
173  U.  S.  602,  43  L.  ed.  827,  19  Sap.  Ct. 
Rep.   558. 

1591.  The  construction  of  a  state  statute 
by  a  state  court  as  to  the  power  of  a  board 
of  supervisors  to  extend  the  time  for  the 
performance  of  a  street  contract  does  not 
present  a  Federal  question  which  the  Su- 
preme Court  of  the  United  States  can  re- 
view. Dougherty  v.  Nevada  Bank,  160  U.  S. 
171,  16  Sup.  Ct.  Rep.  258,  40:  382 

1592.  The  construction  of  a  state  statute 
empowering  a  railroad  company  to  sell  its 
lands,  and  of  a  reservation  of  such  power  in 
a  mortgage  executed  by  the  company,  is 
not  a  Federal  question,  although  both  the 
statute  and  the  mortgage  refer  to  certain 
acts  of  Congress  as  prescribing  the  ex- 
tent of  such  power.  Miller  v.  Anderson 
(Miller  v.  Swann)  150  U.  S.  132,  14  Sup. 
Ct.  Rep.  52,  37:  1028 

1593.  The  mere  determination  as  to  who 
are  merchants  within  a  state  tax  law  in- 
volves no  Federal  question  which  can  be  re- 
viewed on  writ  of  error  to  a  state  court, 
where  the  levy  of  the  merchants'  tax  yio- 
lates  no  Federal  right.  American  Steel  ft 
Wire  Co.  v.  Speed,  192  U.  S.  500,  24  Sup. 
Ct.  Rep.  365,  48:  538 

1594.  The  decision  of  the  New  York  court 
of  appeals  that  Cornell  University  had  no 
power  to  take  or  hold  any  more  property 
than    $3,000,000,    and    that    the    husband, 
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beirs,  and  next  of  kin  of  Mrs.  Fiske  could 
avail  themselTes  in  this  case  of  the  fact 
that  the  University  at  her  death  held  prop- 
erty up  to  the  prescribed  limit,  does  not 
invol-re  any  Federal  question,  but  depends 
OB  the  character  of  the  University  and  the 
state  law;  and  such  decision  is  binding  on 
the  Supreme  Court  of  the  United  States. 
Cornell  University  v.  Fiske,  136  U.  8.  152, 
10  Sup.  Ct  Rep.  776,  34:  427 

(d)  Q/nesHonB  of  Fact. 


infra,   III.   d,   9,  j. 


Reviewability   oi, 

(2),   (e). 
See  also  infra,  1882. 


1595.  Questions  of  fact  are  not  Federal. 
Bartlett   v.   Lockwood,   160   U.   8.  357,   16 

Sup.  Ctw  Rep.  334,  40:  465 

Merced  Min.  Co.  v.  iioggs,  3  Wall.  304, 

18*  245 
Quimby  v.  Boyd,  128  U.  S.  488,  9  Sup.  Ct. 

Rep.  147,  32:  502 

1596.  Questions  of  fact  which  are  merely 
TOeliminary  to,  or  the  possible  basis  of,  a 
Federal  question,  are  not  in  themselves 
Federal.  Teliuride  Power  Transmission  Co. 
V.  Rio  Grande  Western  R.  Co.  175  U.  8. 
639,  20  Sup.  Ct.  Rep.  245,  44:  305 
Teliuride   Power  Transmission   Co.   v.   Rio 

Grande  Western  R.  Co.  187  U.  8.  569,  23 
Sup.  Ct.  Rep.  178,  47:  307 

1597.  Defect  of  proof  as  to  whether  the 
Surveyor  General,  on  or  before  a  specified 
date,  forwarded  a  list  of  swamp  lands  to 
the  General  Land  Office,  is  not  a  Federal 

Suestion  which  authorizes  a  review  of  the 
ecision   of  the  supreme  court  of  a  state. 
Martin  v.  Marks,  97  U.  8.  345,        24:  940 
Cited  m   Dower  v.   Richards,   151    U.    S.   671, 
38  L.   ed.  310,  14  Sup.  Ct.  Rep.   462. 

1598.  A  decision  of  a  state  court  which 
Tests  upon  the  sole  ground  that  the  princi- 
pal event  which  was  to  terminate  a  fran- 
chise had  in  fact  happened  presents  no 
Federal  question.  France  v.  Missouri,  154 
U.  8.  667,  Appx.,  and  14  Sup.  Ct.  Rep.  1191, 

26:86 

1599.  The  question  whether  a  bond  was 
exeented  with  reference  to  Confederate  notes 
is  one  of  fact  for  the  state  court,  and  not  a 
Federal  question  of  law  for  this  court. 
Kenney  v.  Effinger,  115  U.  8.  577,  6  Sup. 
Ct  Rep.   186,  29:  498 

1600.  It  is  doubtful  whether  a  license  in- 
ferred from  the  general  policy  of  the  state 
or  of  the  United  States,  in  relation  to  mines 
of  gold  and  silver  and  the  lands  containing 
them,  is  such  a  claim  as  would  give  juris- 
diction to  this  court.  A  decision  that  no 
such  license  existed  was  a  finding  of  a 
question  of  fact,  and  this  court  has  no  ju- 
risdiction to  review  it.  Merced  Min.  Co. 
V.  Boggs,  3  Wall.  304,  18:  245 
Uited  in  Republican  River  Bridge  Co.  v.  Ksn- 

MS  P.  R.  Co.  92  U.  S.  317,  23  L.  ed.  516 
—Dower  V.  Richards,  151  U.  8.  669,  38  L.  ed. 
309,  14  Sop.  Ct.  Bep.  452. 


(e)  Bractice  and  Procedure. 

Time  of  Raising  Federal  Question,  see  su- 
pra,  1272. 

Reviewability  of  Questions  as  to,  see  infra, 
III.  d,  9,  /.   (2),    (f). 

See  also  infra,  1956. 

1601.  Questions  purely  of  local  practice 
are  not  Federal.  F.  G.  Oxley  Stave  Co.  v. 
Butler  County,  166  U.  S.  648,  17  Sup.  Ct. 

Rep.  709,  41:1149 

Ludeling  v.  Chaffe,  143  U.  8.  301,  12  Sup. 

Ct.  Rep.  439,  36:  313 

Tripp  V.  Santa  Rosa  Street  R.  Co.  144  U.  8. 

126,  12  Sup.  Ct.  Rep.  655,  36:  371 

1602.  Errors  assigned  upon  the  record, 
relating  to  matters  of  pleading  and  practice 
under  the  laws  of  the  state,  involve  no 
Federal  question.  .  Buena  Vista  County  v. 
Iowa  Falls  &  8.  C.  R.  Co.  112  U.  8.  165,  5 
Sup.  Ct.  Rep.  84,  28:  680 

1603.  This  court  cannot  review  a  judg- 
ment of  the  parish  court  of  New  Orleans 
for  any  irregularity  or  illegality  in  the  pro- 
ceedings of  that  court.  This  court  has  nev- 
er done  so  in  any  case  in  which  the  sub- 
ject-matter of  a  suit  was  within  the  juris- 
diction of  a  state  court,  upon  the  allega- 
tion that  its  judgment  had  been  given  con- 
trary to  the  laws  of  the  state.  Adams  v. 
Preston,  22  How.  473,  16:  273 

Nature  and  right  of  action. 

1604.  Whether  an  action  to  foreclose  a 
lien  for  assessments  for  street  improvements 
is  in  rem  or  in  personam  under  the  state 
practice  is  not  a  Federal  question.  Wood 
V.  Brady,  150  U.  8.  18,  14  Sup.  Ct.  Rep. 
6,  37: 981 

1605.  The  question  as  to  whether  a  party's 
remedy  in  a  state  court  was  in  law  or  in 
equity  is  a  matter  which  depends  entirely 
upon  local  law,  and  involves  no  Federal 
right.  Loeber  v.  Schroeder,  149  U.  8.  580, 
13  Sup.  Ct.  Rep.  934,  37:  856 

1606.  The  right  and  time  of  suit  under  a 
state  statute  are  questions  for  the  deter- 
mination of  the  state  courts,  whose  judg- 
ment is  not  reviewable  by  the  United  States 
Supreme  Court,  unless  the  statute  affects 
a  right  claimed  under  the  United  States 
Constitution  or  laws.  DeSaussure  v.  Gail- 
lard,  127  U.  8.  216,  8  Sup.  Ct.  Rep.  1053, 

32:  125 

Cited  In  McPherson  v.  Blacker,  146  U.  S.  23, 

86   L.  ed.  873,   18  Sup.   Ct.  Rep.  3 — Seneca 

Nation  of  Indians  v.  Christy,  162  U.  S.  289, 

40    L.   ed.   972,    16    Sup.    Ct.   Rep.   828. 

Parties. 

Reviewability   of   Question   as   to,   see 
infra,  2216-2218. 

1607.  Whether  the  bondholders  of  a  cor- 
poration are  indispensable  parties  to  a  suit 
instituted  by  the  attorney  general  in  the 
name  of  the  state  to  enforce  a  forfeiture  of 
the  company's  charter  for  an  alleged  vio- 
lation of  its  terms  is  not  a  Federal  question. 
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New  Orleans  Waterworks  Co.  v.  Louisiana, 
185  U.  S.  336,  22  Sup.  Ct.  Rep.  691, 

46:  936 

Pleading:s. 

Frivolousness  of  Federal  Questions,  see 
supra,  1121,  1131,  1132. 

Reviewability  of  Question  as  to,  see  in- 
fra, 2219,  2220. 

See  also  supra,  1356,  1506,  1602;  in- 
fra, 1787. 

1606.  Whether  the  pleadings  in  the  cause 
justified  a  grant  of  affirmative  relief,  con- 
sidered as  a  mere  question  of  practice,  pre- 
sents no  Federal  question.  National  Foun- 
dry &  Pipe  Works  v.  Oconto  Water  Supply 
Co.  183  U.  S.  216,  22  Sup.  Ct.  Rep.  Ill, 

46:  157 

1609.  A  decision  of  the  highest  state  court 
that  a  plea,  when  construed  most  strongly 
against  the  pleader,  does  not  disclose  the 
defense  that  the  note  in  suit  was  given  to 
a  foreign  corporation  in  pursuance  of  busi- 
ness carried  on  in  another  state  without 
compliance  with  the  statutory  conditions 
upon  which  its  right  to  do  business  there  de- 
pended, involves  purely  a  local  question, 
which  will  not  sustain  a  writ  of  error  from 
the  Federal  Supreme  Court.  Allen  v.  Al- 
leghany Co.  196  U.  S.  458,  25  Sup.  Ct.  Rep. 
311,  49:  551 
Cited  Id  Seving  v.  Weston  Lumber  Co.  205  U. 

S.    279,    61    L.    ed.    801,    27    Sup.    Ct    Rep. 
407. 

Evidence;  depositions. 

Frivolousness  of  Federal  Question,  see 

supra,  1130. 
Time  of  Raising  Objection,  see  supra, 

1278. 
Necessity  and  Essentials  of  Decision  of 

Federal  Question,  see  supra,  1324- 

1326. 
Reviewability   of   Question   as    to,   see 

infra,  2133-2135,  2221,  2222. 
See  also  supra,  1515;   infra,  1627,  1786, 

1875. 

1610.  Questions  respecting  evidence  are 
not  Federal.  Sherman  v.  Grinnell,  144  U. 
S.  198,  12  Sup.  Ct.  Rep.  574.  36:403 
Baldwin  v.  Kansas,  129  U.  S.  52,  9  Sup.  Ct. 

Rep.  193,  32:640 

Wood  V.  Brady,  150  U.  S.  18,  14  Sup.  Ct. 

Rep.  6,  37:  981 

Brooks  V.  Missouri,  124  U.  S.  394,  8  Sup. 

Ct.  Rep.  443,  31 :  454 

Marsh  v.  Citizens'  Ins.  Co.  131  U.  S.  213, 

Appx.,  and  25:  90 

1611.  A  Federal  question  is  not  set  up  by 
an  objection  to  the  admission  of  evidence 
on  the  ground  of  incompetency  and  irrel- 
evancy, and  not  on  the  ground  that  its  ad- 
mission would  be  in  violation  of  the  Federal 
laws  or  Constitution.  Brooks  v.  Missouri, 
124  U.  S.  394,  8  Sup.  Ct.  Rep.  443, 

31:454 

1612.  No  Federal  question  is  raised  by 
the  admission  in  evidence  to  establish  own- 
ership of  a  vessel,  in  an  action  on  an  in- 
surance policy,  of  a  certificate  of  registry, 
alleged  to  have  been  obtained  in  violation ' 


of  the  Federal  registry  laws,  since  such 
certificate,  even  if  illegally  issued,  would 
nevertheless  be  properly  admitted  in  evi- 
dence for  this  purpose.  Ocean  Ins.  Co.  ▼. 
Polleys,    13    Pet.    157,  10:  105 

OUed  In  Clark  v.  Protection  Ids.  Co.  1  Story, 
131,  Fed.  Cas.  No.  2,832 — ^Tfae  Manistee,  5 
Hiss.  384,  Fed.  Cas.  No.  9,027— Tufts  v. 
TuftB,  3  Woodb.  ft  M.  402,  Fed.  Cas.  No. 
14.233 — American  Casualty  Ins.  Co.*b  Case 
(Boston  ft  A.  R.  Co.  v.  Mercantile  Tmat  ft 
D.  Co.)  82  Md.  580,  38  L.R.A.  118,  34 
Atl.  778 — Hume  v.  Providence  Washington 
Ins.   Co.  23  8.   C.  201. 

1613.  Where,  in  an  action  of  ejectment 
brought  by  the  state  of  Colorado,  a  deed  to 
the  territory  of  Colorado  was  admitted  in 
evidence  against  an  objection,  on  the  ground 
that  the  territory  could  not  take  a  con- 
veyance without  consent  of  the  United 
States,  no  Federal  question  was  decided 
which  can  give  this  court  jurisdiction. 
Brown  v.  Colorado,  106  U.  S.  95,.  1  Sup. 
Ct.  Rep.  175,  27:  132 

1614.  The  exclusion  from  evidence  in  a 
suit  to  quiet  title  of  a  letter  written  by  the 
Secretary  of  the  Interior  to  the  Commis- 
sioner of  the  General  Land  Office,  which  is 
clearly  res  infer  alios  acta^  can  present  no 
Federal  question  which  will  sustain  a  writ 
of  error  from  the  Supreme  Court  of  the 
United  States  to  a  state  cout.  Chapman 
ft  D.  Land  Co.  v.  Bigelow,  206  U.  S.  41, 
27  Sup.  Ct.  Rep.  679,  51:  953 

1615.  The  question  as  to  the  competency 
and  legal  effect  of  the  evidence  as  bearing 
upon  a  question  of  Federal  law  is  a  Federal 
one.  Dower  v.  Richards,  151  U.  S.  658,  14 
Sup.  Ct.  Rep.  452,  38:  305 

1616.  The  ruling  of  a  trial  court  in  favor 
of  the  constitutionality  of  the  Texas  act  of 
April  22,  1897,  which  makes  the  statutory 
provisions  for  ex  parte  depositions,  to  th» 
effect  that  refusal  to  answer  shall  be  taken 
as  an  admission,  inapplicable  to  cases  in 
which  either  party  is  a  corporation,  does 
not  present  a  Federal  question  for  review 
by  the  Supreme  Court  of  the  United  States 
on  writ  of  error,  where  the  final  decision  ot 
the  trial  court  is  based  on  the  ground  that 
there  had  been  no  such  refusal  to  answer 
as  would  constitute  an  admission,  even  if 
the  general  statutory  provisions  were  ap- 
plicable to  the  case.  Missouri,  K.  ft  T. 
R.  Co.  V.  Ferris,  179  U.  S.  602,  21  Sup.  Ct. 
Rep.  231,  46:  337 


Instructions. 

Reviewability  of  Question  as  to, 
fra,  2223. 


in- 


1617.  An  instruction  that  the  jury  should 
be  governed  by  the  law  as  given  them  by  the 
court,  and  the  court's  refusal  to  allow  coun- 
sel to  read  in  argument  portions  of  an 
opinion  of  the  state  supreme  court,  raise 
no  question  which  will  give  the  Supreme 
Court  of  the  United  States  jurisdiction  to 
review  a  judgment  of  the  state  court,  where 
no  reference  was  made  to  any  portion  of  the 
Federal    laws   or    Constitution   giving   the 
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defendaDt  anv  such  riglit.     Brooks  v.  Mis- 
Mori,  124  U.*  S.  394,  8  Sup.  Ct.  Rep.  443, 

31 :  454 

1618.  Where  the  judge  instructed  the  jury 
that  it  was  for  them  to  determine  whether 
those  who  were  in  the  management  of  the  re- 
speciiv(»  boats  were  guilty  of  negligence  or 
Dot.  and  refused  to  give  other  instructions 
oontairin*;  the  requirements  of  such  rules, 
and  thereby  the  obligatory  force  of  the 
rules  of  navigation  was  substantially  ig- 
nored, the  court  erroneously  disposed  of  a 
Federal  right.  Belden  v.  Chase,  150  U.  S. 
674,  14    Sup.  Ct.  Rep.  264,  37:  1218 

Denial  of  Jury  trial. 

Appeals  Taken  from  Federal  Court,  see 
supra,  956,  957. 

Oases  Tried  in  Federal  Court,  see  supra, 
1027. 

How  Federal  Question  Raised,  see  su- 
pra,  1221. 

See  also  infra,   1641. 

1619.  The  denial  of  a  right  to  a  jury  trial 
in  a  state  court,  although  by  erroneous  con- 
stnietion  of  the  laws  of  the  state,  does  not 
deny  a  right  protected  by  the  Constitution 
of  the  United  States.  Iowa  C.  R.  Co.  v. 
Iowa,  160  U.  S.  389,  16  Sup.  Ct  Rep.  344, 

40:467 
CUed  in   Stallctip  t.  Tacoma,    165   U.    8.    719. 
41  L.  ed.  1185,  17  Sup.  Ct.  Rep.  008— Keith 
▼.  Henckleman,  178  111.  148,  50  N.  B.  602. 

Dismissal. 

1620.  An  affirmance  by  a  state  court  of  a 
decision  dismissing  a  suit  for  want  of  equity 
eannot  be  brought  to  the  Supreme  Court  of 
the  United  States.  Winter  y.  Montgomery, 
156  U.  S.  385,  15  Sup.  Ct.  Rep.  649, 

39:  460 

OHei  in    Cincinnati    Street   R.    Co.    t.    Sneil, 

170  U.   8.   308,  46  L.  ed.  240,   21   Sup.   Ct. 

Rep.  205 — Cole  ▼.  Garland,  46  C.  C.  A.  628, 

107  Fed.  761. 

1621.  The  action  of  a  state  court  to  which 
a  cause  has  been  remanded  on  reversal  by 
the  Supreme  Court  of  the  United  States, 
by  which  it  not  only  complies  with  the  man- 
date by  reTersing  and  setting  aside  a  judg- 
ment and  an  injunction  decree  which  it  af- 
firmed, but  goes  beyond  the  mandate  in  di- 
recting the  dismissal  of  the  bill  to  restrain 
proceedings  in  a  Federal  court,  does  not 
present  any  Federal  question  for  review  by 
the  Supreme  Court  of  the  United  States, 
imoe  the  dismissal  of  the  bill,  not  afTect- 
ing  any  Federal  rights  at  all,  is  not  a  de- 
cision against  the  parties  invoking  them. 
Lake  Street  Elev.  R.  Go.  v.  Farmers'  Loan 
k  T.  Co.  182  U.  S.  417,  21  Sup.  Ct.  Rep. 
870,  46:  1161 

Procedure  on  appeal;  rehearing. 

Reviewability  of  Question  as  to,  see  in- 
fra,  2225,   2226. 

1622.  Where  the  highest  court  of  a  state 
affirmed  the  judgment  of  a  court  below  be- 
cause no  transcript  of  the  record  was  filed 
in  the  appellate  court,  this  court  has  no 
jurisdiction.  Matheson  v.  Bank  of  Alabama, 
7  How.  260,  12:  692 


1623.  The  dismissal  of  an  appeal  by  a 
state  court  on  the  ground  that  it  was  pre- 
maturely taken  disposes  of  no  Federal  ques- 
tion, and  cannot  be  reviewed  in  the  Supreme 
Court  of  the  United  States.  Chappell  Chem- 
ical A  Fertilizer  Co.  v.  Sulphur  Mines  Co. 
172  U.  S.  472,  19  Sup.  Ct  Rep.  268,  43:  520 

1624.  The  decision  of  the  highest  state 
court  on  a  second  appeal,  refusing  to  re- 
open the  question  involved  upon  the  first 
hearing  to  let  in  a  Federal  defense  pre- 
sented by  new  pleas  filed  without  leave 
of  court  after  the  cause  had  been  remanded 
for  a  new  trial,  settles  merely  a  matter  of 
state  practice,  which  cannot  be  inquired 
into  by  the  Supreme  Court  of  the  United 
States.  Yazoo  &  M.  Valley  R.  Co.  v.  Adams, 
180  U.  S.  1,  21  Sup.  Ct.  Rep.  240,    45:  395 

1625.  Where  the  prayer  of  a  petition  for 
mandamus  in  a  state  court  was  that  a  city 
might  be  required  to  "exhaust  its  powers  of 
taxation  and  continue  so  to  do  until  rela- 
tor's judgment  is  paid  and  satisfied,"  and 
the  judgment  was  entered  granting  the  writ 
in  the  exact  form  prayed  for,  the  refusal 
of  the  state  supreme  court,  after  affirming 
the  judgment  below,  to  grant  a  rehearing 
and  make  more  specific  the  judgment  below, 
so  as  to  settle  the  right  to  a  specific  rate 
of  taxation,  there  being  nothing  in  the 
pleading  which  required  the  court  to  do 
so,  does  not  present  a  question  giving  juris- 
diction to  this  court  over  the  judgment  of 
the  state  court.  Louisiana  ex  rel.  New 
Orleans  Gaslight  Co.  v.  New  Orleans,  108 
U.  S.  568,  2  Sup.  Ct.  Rep.  955,      27:  823 

Miscellaneona  matters. 

1626.  The  decision  of  the  highest  court  of 
a  state  that  the  verdict  of  a  jury  was  to  be 
taken  as  rendered  upon  the  second  count  in 
the  declaration  involves  no  Federal  ques- 
tion. Delaware  City,  S.  A  P.  S.  B.  Nav. 
Co.  V.  Reybold,  142  U.  S.  636,  12  Sup.  Ct. 
Rep.  290,  35:  1141 

1627.  The  refusal  of  a  state  court  to  set 
aside  the  submission  of  a  suit  in  equity  in 
order  to  give  complainant  time  to  obtain 
the  deposition  of  witnesses,  where  there  was 
ample  time  before  the  submission  to  have 
done  so,  does  not  raise  any  Federal  question, 
but  is  a  decision  upon  a  matter  of  practice 
under  the  state  procedure.  Thorington  v. 
Montgomery,  147  U.  S.  490,  13  Sun.  Ct. 
Rep.  394,  37:  252 

1628.  The  decision  of  a  state  court  that, 
as  no  appeal  was  prosecuted  from  the  final 
judgments  of  the  court  below,  the  denial  of 
an  application  to  remove  the  cause  to  a 
Federal  court  was  not  open  to  review,  and 
its  judgment  dismissing  the  appeal  from 
the  orders  refusing  to  set  aside  the  judg- 
ments of  the  court  below,  presents  no  Fed- 
eral question.  Tripp  v.  Santa  Rosa  Street 
R.  Co.  144  U.  S.  126,  12  Sup.  Ct.  Rep.  655, 

36:371 

1629.  The  refusal  by  the  supreme  court 
of  a  state  in  banc  to  order  a  transfer  there- 
to from  a  division  of  the  court,  of  a  case 
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which  is  alleged  to  involve  a  Federal  ques- 
tion as  to  due  process  of  law,  will  not  be 
ground  of  error  in  the  Supreme  Court  of 
the  United  States, — ^at  least  when  it  does 
not  appear  that  the  court  in  banc  was  not 
justified  in  its  refusal.  Moore  v.  Missouri, 
•  ^^  V.  8.  673.  16  Sup.  Ct.  Rep.  179,  40:  301 
died  in  State  v.  Schuman,  36  Or.  24,  47 
L.R.A.    1S6,  78   Am.   St.   Rep.   764,   68   Pac. 

eai. 

1630.  The  decision  of  a  state  court  con- 
firming the  sale  of  mortgaged  property  as 
a  whole  and  in  one  parcel  under  decree  of 
foreclosure,  though  it  was  capable  of  di- 
vision into  parts,  involves  no  question  of 
Federal  law  which  will  give  the  Supreme 
Court  of  the  United  States  jurisdiction  to 
review  such  decision.  French  v.  Hopkins, 
124   U.   8.  524,   8   Sup.   Ct.  Rep.   589. 

31 :  536 

Criminal  cases. 

Decisions  of  District  and  Circuit 
Courts,   see  supra,   III.  d,   3,  f. 

Reviewability  of  Questions  as  to,  see 
supra,   2209. 

See  also  infra,  1782. 

1631.  Whether  or  not  the  state  Constitu- 
tion was  complied  with  in  the  proceedings 
on  a  criminal  trial  is  not  a  Federal  ques- 
tion. Baldwin  v.  Kansas,  129  U.  S.  52,  9 
Sup.  Ct.  Rep.  193,  32:  640 
Brooks  v.  Missouri,  124  U.  S.  394,  8  Sup. 

Ct.  Rep.  443,  31 :  454 

1632.  Whether  a  continuance  of  a  crimi- 
nal case  was  properly  refused  by  the  trial 
court  in  the  exercise  of  the  discretion  in- 
trusted to  it  by  the  statutes  of  the  state  is 
fur  the  state  courts  to  decide,  and  their 
action  presents  no  Federal  question.  Davis 
V.  Texas,  139  U.  S.  651,  11  Sup.  Ct.  Rep. 
675,  35: 300 

1633.  Whether  an  indictment  is  sufficient 
under  the  Constitution  and  laws  of  a  state 
is  not  a  Federal  question.  Davis  v.  Texas, 
139  U.  S.  651,  11  Sup.  Ct.  Rep.  675, 

35:300 

1634.  A  Federal  question  is  not  set  up 
by  an  objection  that  indictment  proceed- 
ings violate  the  state  laws  or  Constitution, 
and  are  without  due  process  of  law.  Brooks 
V.  Missouri,  124  U.  S.  394,  8  Sup.  Ct.  Rep. 
443,  31 :  454 

1635.  The  objections  that  the  information 
in  contempt  was  not  supported  by  an  affi- 
davit until  after  it  was  filed,  and  that  the 
suits  referred  to  in  the  published  articles 
complained  of  as  constituting  the  contempt 
were  not  then  pending,  present  questions  of 
local  law,  which  will  not  sustain  a  writ  of 
error  from  the  Federal  Supreme  Court  to  a 
state  court.  Patterson  v.  Colorado  ex  rel. 
Attorney  General,  205  U.  S.  454,  27  Sup. 
Ct.  Rep.  566,  51:879 

1636.  The  question  of  the  consolidation 
of  several  oflFenses  in  one  complaint  is  pure- 
ly a  matter  of  state  practice,  and  involves 


no   Federal   question.     O'Neil  v.   Vermont^ 
144   U.  S.  323,  12  Sup.  Ct.  Rep.  693, 

36:  450 

1637.  The  question  whether  a  plea  sets 
up  a  sufficient  defense,  when  the  defense 
relied  on  arises  under  an  act  of  Congress, 
presents  a  question  of  Federal  law.  Boyd 
V.  Nebraska  ex  rel.  Thayer,  143  U.  6.  135, 
12  Sup.  Ct.  Rep.  375,  36:  103 
Cited  Id  Covlogton  ft  L.   Turnp.   Road   Co.   v. 

Sandford,  164  U.  8.  506.  41  L.  ed.  566,  17 
Sup.  Ct.  Rep.  198 — Carter  v.  Texas,  17V  U. 
S.  447,  44  L.  ed.  841,  20  Sup.  Ct.  Rep.  687 
— Tayor  v.  Beckham,  178  U.  S.  571,  44  L. 
ed.  1198,  20  Sup.  Ct.  Rep.  800 — Erie  R. 
Co.  V.  Purdy,  185  U.  8.  163,  46  L.  ed.  850. 
22  Sup.  Ct.  Rep.  605. 

1638.  The  refusal  of  a  state  court  to 
grant,  for  local  prejudice,  the  change  of 
venue  asked  for  in  a  criminal  case,  cannot 
involve  a  Federal  question  of  sufficient  merit 
to  sustain  a  writ  of  error  from  the  Federal 
Supreme  Court,  where  the  highest  state 
court,  after  reviewing  the  testimony,  de- 
cided that  such  refusal  was  not  an  abuse  of 
the  discretion  vested  in  the  trial  court. 
Barrington  v.  Missouri,  205  U.  S.  483,  27 
Sup.  Ct.  Rep.  582,  51:  890 

1639.  An  exception  to  the  ruling  by  the 
state  court  with  reference  to  the  right  of 
the  public  to  be  admitted  to  the  court  room 
presents  no  Federal  question  giving  the  Su- 
preme Court  of  the  United  States  jurisdic- 
tion to  review  the  judgment  of  the  state 
court,  where  no  reliance  was  placed  on  any 
Federal  law.  Brooks  v.  Missouri,  124  U.  8. 
394,  8  Sup.  Ct.  Rep.  443,  31 :  454 

1640.  The  extent  to  which  the  party  ac- 
cused of  crime  who  is  a  witness  in  his  own 
behalf  may  be  examined  is  a  question  of 
state  law  as  administered  in  the  courts 
of  the  state,  and  not  of  Federal  law.  Spies 
V.  Illinois,  123  U.  S.  131,  8  Sup.  Ct.  Rep. 
22,  31:80 

1641.  Exceptions  to  rulings  of  the  state 
court  claimed  to  deprive  defendant  of  an 
impartial  jury  give  no  jurisdiction  to  the 
Supreme  Court  of  the  United  States  to  re- 
view the  judgment  of  a  state  court,  where 
it  is  not  claimed  that  the  Federal  Consti- 
tution guaranteed  to  him  such  a  jury. 
Brooks  V.  Missouri,  124  U.  S.  894,  8  Sup. 
Ct.  Rep.  443,  31 :  454 

1642.  A  Federal  question  is  not  set  up 
by  an  assignment  of  error  to  an  instruction 
that  the  jury  might  find  defendant  guilty 
of  murder,  if  satisfied,  from  the  evidence, 
that  he  did  murder  the  person  named  in  the 
indictment  in  the  manner  charged  in  either 
of  the  counts,  when  one  count  was  bad. 
Brooks  V.  Missouri,  124  U.  S.  394,  8  Sup. 
Ct.  Rep.  443,  31 :  454 

1643.  A  suggestion  of  misjoinder  of 
counts  in  an  indictment,  and  an  objection 
that  instructions  on  the  charge  of  being 
an  habitual  criminal  were  first  given  after 
the  jury  had  found  the  defendant  guilty  of 
the  specific  offenses  charged,  do  not  present 
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any  Federal  question.  McDonald  v.  Mas- 
Mchusetta,  180  U.  S.  311,  21  Sup.  Ct.  Rep. 
389,  45: 542 

1644.  A  decision  of  the  highest  state 
eoart  that  the  defendant  in  a  criminal  case 
kas  heen  tried  in  accordance  with  the  local 
procedure,  although  the  names  of  all  the 
witaesses  were  not  indorsed  on  the  indict- 
ment, cannot  be  reviewed  in  the  Supreme 
Court  of  the  United  States  on  the  theory 
that  a  meritorious  Federal  question  was  in- 
volved in  the  claim  that  the  accused  was  a 
subject  of  Great  Britain,  and,  by  virtue  of 
treaties,  the  law  of  nations,  the  laws  and 
Constitution  of  the  United  States,  and  the 
laws  of  the  state,  was  entitled  to  know  who 
were  the  witnesses  against  him.  Barring- 
ton  y.  Missouri,  205  U..S.  483,  27  Sup.  Ct. 
Rep.  582,  51:890 

(2)  Repuffnancy  of  State  Statutes  or 
Authority  to  Federal  Constitution  or 
Statute* 

{a)  OeneraUy. 

Necessity    and    Essentials    of    Decision    of 
Federal  Question,  see  supra,  III.  d,  9, 

9- 
What  Constitutes  a  Decision  of  the  Federal 

Question,  see  supra.  III.  d,  9,  ^,   (4), 

(e). 
Frivolousneas  of  Federal  Question,  see  su- 
pra, 1135,  1136. 
How   Federal   Question  Raised,   see   supra, 

1172,   1174,    1175,    1190,    1201,    1203, 

1218,  1220,  1224,  1226,  1233,  1246. 
Time  for  Raising  Federal  Question,  see  su- 

pra,  1255,  1274,  1275,  1302,  1318. 
Nature  of   D^ision  as  Affecting  Right  of 

Review,  see  supra,  1435,  1464. 
Cases  Appealed  from  Federal  Court,  see  su- 
pra, 943,   945-949,  974. 
Necessity  that  Decision  of  Federal  Question 

be  Controlling,  see  supra,  1475,  1477, 

1515-1521. 
Beriewability  of  Question  as  to,  see  infra, 

m.  d,  9,  ;,  (2),  (c) ;  2126-2130,  2236- 

2239. 
Who  may  Raise  Question  of  Jurisdiction, 

see  infra,  2057. 
What  Record  Must  Show  as  to,  see  infra, 

2284,  2285,  2290,  2291,  2293-2295,  2313, 

2316,  2331. 
Presumption  as  to,  on  Appeal,  see  infra, 

4115. 
See  also  infra,  1732. 

1645.  The  authority  of  a  state  court  un- 
der the  state  laws  to  hear  and  determine 
cases  is  not  the  kind  of  authority  exer- 
cised under  any  state,  which  is  referred  to 
In  the  judiciary  act  of  1789,  f  25,  de- 
fining the  appellate  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  over 
state  courts.  Bethell  v.  Demaret,  10  Wall. 
637,  19:  1007 

1646.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  to  review  the  de- 
cision of  a  state  court  in  a  case  in  which 
the  validity  of  a  state  statute  was  drawn 
ia  question   as   repugnant  to  tlie   Federal 

U.  8.  Dig.— 23 


Constitution,  and  the  decision  was  in  favor 
of  its  validity.  Craig  v.  Missouri,  4  Pet. 
410,  7:  903 

Worcester  v.  Georgia,  6  Pet.  515,  8:  483 
Byrne  v.  Missouri,  8   Pet.  40,  8:  859 

Davenport  &  N.  W.  R.  Co.  v.  Renwick,  102 

U.  S.  180,  26:  51 

Foster  v.  Kansas  ex  rel.  Johnston,  112  U. 

S.  205,  5  Sup.  Ct.  Rep.  8,  97,  28:  696 

Cited  in   Taylor  v.   Beckham,   178   U.   S.   572, 

«44  L.  ed.  1108,  20  Sup.  Ct.  Rep.  890 — Pade- 

ford  V.  Savannah,  14  Ga.  481. 

1647.  Writ  of  error  to  Federal  Supreme 
Court  brought  from  a  decision  in  favor 
of  the  validity  of  a  state  statute,  the  con- 
stitutionality of  which  was  questioned. 
Briscoe  v.  Bank  of  Kentucky,  11  Pet.  257, 

9:  709 
Cited  In    Commonwealth   Bank   v.    Griffith,    14 
Pet.   58,   10  L.  ed.   353. 

1648.  A  final  decree  or  judgment  of  the 
highest  state  court,  which  involves  the  con- 
stitutionality of  any  statute  or  authority 
exercised  under  any  state,  may  be  reversed 
or  affirmed  in  the  United  States  Supreme 
Court.     Weston  v.  Charleston,  2  Pet.  449, 

7:481 
Cited  in  Daniels  v.  Teamey,  102  U.  8.  419, 
26  L.  ed.  188 — Saiplnaw  Gaslight  Co.  v. 
Saginaw,  28  Fed.  533 — Citisens'  Street  R. 
Co.  V.  City  R.  Co.  66  Fed.  750 — Wood  v. 
Drake,  70  Fed.  883 — Postal  Teleg.  Cable  Co. 
V.  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  94  Ifed. 
236 — Cleveland  City  E.  Co.  v.  Cleveland, 
94  Fed.  395 — Mercantile  Trust  ft  D.  Co.  v. 
Collins  Park  ft  Belt  R.  Co.  99  Fed.  816 — 
Purnell  v.  Page,  128  Fed.  497 — Belt  v.  Davis, 
1  Cal.  138 — International  Bank  v.  Jenkins, 
104  111.  150->Swaln  v.  Savage,  66  Neb.  688, 
77  N.  W.  862— State  v.  Logan,  1  Nev.  614. 

1649.  Any  enactment  to  which  the  state 
gives  the  force  of  law  is  a  state  statute, 
within  the  law  relating  to  the  jurisdiction 
of  the  United  States  Supreme  Court.  New 
Orleans  Waterworks  Cor  v.  Louisiana  Sugar 
Ref.  Co.  125  U.  S.  18,  8  Sup.  Ct.  Rep.  741, 

31 :  607 

Cited  in  Hamilton  Gaslight  ft  Coke  Co.  v. 
Hamilton,  146  U.  S.  266,  36  L.  ed.  967, 
13  Sup.  Ct.  Rep.  90 — Govin  v.  Chicago,  132 
Fed.  866 — Daly  v.  Morgan,  69  Md.  482,  1 
L.R.A.    764,    16    Atl.    287. 

1650.  Any  enactment,  from  whatever 
source  originating,  to  which  a  state  gives 
the  force  of  law,  is  a  statute  of  the  state 
within  the  meaning  of  the  statute  confer- 
ring this  jurisdiction.  Williams  v.  Bruffy, 
96  U.  S.  176,  24:  716 

1651.  No  Federal  question  is  involved  in 
the  contention  that  a  state  statute  is  re- 
pugnant to  U.  S.  Const.  5th  Amend.  Twit- 
chell  V.  Pennsylvania,  7  Wall.  321,  19:  223 
Barron  use  of  Tieman  v.  Baltimore,  7  Pet. 

243,  8:  672 

Cited  in  Clark  v.  Sohier,  1  Woodb.  ft  M.  376, 
Fed.    Cas.    No.    2,836. 

1652.  Nor  where  the  repugnancy  of  such 
statute  to  the  6th  Amendment  to  the  United 
States  Constitution  is  drawn  in  question. 
Twitchell   v.  Pennsylvania,  7   Wall.   321, 

19:223 
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1653.  No  Federal  question  is  involved  in 
the  contention  that  a  state  statute  is  re- 
pugnant to  U.  S.  Oust.  7th  Amend,  or  the 
ordinance  of  1787.  CJhapin  v.  Fye,  179  U. 
S.  127,  21  Sup.  Ct.  Rep.  71.  45:  119 

1654.  An  enactment  of  the  Confederate 
government,  to  which  a  state  gives  the  force 
of  law,  is  a  statute  of  that  state  within  the 
meaning  of  the  Federal  statute  conferring 
jurisdiction  on  the  Supreme  Court  of  tfce 
United  States  of  a  writ  of  error  to  a  state 
court  where  the  validity  of  a  sUte  statute 
is  drawn  in  question  as  repugnant  to  the 
Federal  Constitution,  and  the  decision  is 
in  favor  of  its  validity.  Williams  v.  Bruf- 
fy,  96  U.  S.  176,  24:  716 
Ford  V.  Surget,  97  U.  S.  594,  24:  1018 
Cited   m    Dorr   ▼.    Glhboney.    8    Hughes,    887, 

Fed.  Cas.  No.  4,006— Capital  City  Gaslight 
Co.  V.  Dee  Moines,  72  Fed.  836— Mercantile 
Trust  &  D.  Co.  V.  Collins  Park  &  Belt  E.  Co. 
99  Fed.  815 — Grand  Lodge,  F.  &  A.  M.  v. 
New  Orleans,  44  La.  Ann.  666,  11  So.  148 
—Canal  Co.*s  Case,  83  Md.  629,  35  Atl. 
354 — Eay  ▼.  Western  Pennsylvania  Natural 
Gas  Co.  138  Pa.  692,  12  L.R.A.  298,  21 
Am.  St.  Rep.  922,  20  AU.  1065. 

1655.  A  municipal  oz:dinance  is  a  statute 
of  the  state  within  the  provision  as  to  juris- 
diction of  the  Federal  Supreme  Court. 
New  Orleans  Waterworks  Co.  v.  Louisiana 
Sugar  Ref.  Co.  125  U.  8.  18,  8  Sup.  Ct.  lUp. 
rj^-^  31 :  607 

Murray  v.  Charleston,  96   U.  S.   432, 

•^  24: 7b0 

1656.  A  provision  of  the  state  Constitu- 
tion is  a  state  statute  within  the  provision 
as  to  jurisdiction  of  the  Federal  Supreme 
Court.  Delmas  v.  Merchants'  Mut.  Ins.  Co. 
14  Wall.  661,  20:757 

1657.  Whether  the  Penal  Code  of  Texas 
is  valid  in  the  mode  and  matter  of  its  en- 
actment is  not  a  Federal  question.  Davis 
V.  Texas,  139  U.  S.  651,  11  Sup.  Ct.  Rep. 
675,  3S-  ^ 

1658.  An  objection  to  the  validity  of  a 
statute  on  the  ground  that  the  legislature 
which  passed  it  was  not  competent  or  duly 
organized  under  the  acts  of  Congress  and 
the  Constitution,  so  as  to  pass  valid  stat- 
utes, is  not  within  the  cases  enumerated  in 
the  25th  section  of  the  judiciary  act,  and 
therefore  this  court  has  no  jurisdiction 
over  the  subject.  Miners'  Bank  v.  Iowa,  12 
How.  1,  13:867 
Cited  in  Cheyney  v.  Smith,  8  Arls.  161,  28  Pac. 

680. 


1659.  Where  the  alleged  unconstitutional- 
ity of  a  railroad  charter  was  set  up  as  a 
defense  in  a  state  court  to  an  action  by  the 
state,  the  state  court  was  bound  to  pass 
upon  it;  and,  having  decided  •  against  the 
exemption  thus  claimed,  this  court  is  au- 
thorized to  review  the  decision.  Baltimore 
&  0.  R.  Co.  V.  Maryland,  21  Wall.  456, 

22:  678 

1660.  Where  the  state  court  decided  that 
a  contract  for  the  building  of  a  schooner 
was  not  a  maritime  contract,  and  that  the 


law  of  the  state  giving  a  lien  for  its  build- 
ing does  not  conflict  with  the  Federal  Con- 
stitution or  laws,  it  is  sufficient  to  give 
this  court  jurisdiction.  Edwards  v.  Elliott, 
21  Wall.  532,  22:  487 

1661.  The  condemnation  and  forfeiture,  . 
under  a  state  law,  of  a  vessel  enrolled  and 
licensed  under  the  Federal  Constitution 
and  laws,  entitles  the  owner  to  a  decision 
of  the  Supreme  Court  of  the  United  States 
as  to  the  constitutionality  of  such  state 
law.     Smith  v.  Maryland,  18  How.  71, 

15:269 

1662.  The  judgment  of  the  highest  court 
of  a  state,  sustaining,  as  a  legitimate  ex- 
ertion of  the  police  power  of  the  state,  a 
statute  the  validity  of  which  was  chal- 
lenged as  repugnant  to  the  Federal  Con- 
stitution, is  reviewable  in  the  Supreme 
Court  of  the  United  States  by  writ  of  er- 
ror. Western  Turf  Asso.  v.  Greenberg,  204 
U.  S.  359,  27  Sup.  Ct.  Rep.  384,      61 :  520 

1663.  The  question  whether  an  ordinance 
of  the  corporate  authorities  of  New  Or- 
leans does  or  does  not  impair  religious  lib- 
erty is  not  Federal,  since  the  Constitution 
of  the  United  States  makes  no  provision 
for  protecting  citizens  of  the  respective 
states  in  their  religious  liberties  and  any 
provisions  in  the  earlier  acts  of  Congress 
securing  civil  and  religious  liberty  in  tht* 
Orleans  territory  was  superseded  by  thf 
Louisiana  Constitution.  Permoli  v.  Munici- 
pality No.  1  of  New  Orleans,  Z  How.  689, 
^      '^  11 :  739 

As  to  taxes. 

Taxation  of  National  Banks,  see  infra, 
1933-1935. 

1664.  Where  the  question  decided  in  the 
state  court  was  whether  a  city  ordinanco 
imposing  a  license  tax  upon  an  insurance 
company  of  another  state  was  unconstitu- 
tional, this  court  has  jurisdiction.  Home 
Ins.  Co.  V.  AugusU,  93  U.  S.  116, 

23:825 

Cited  In  Daniels  v.  Tearney,  102  U.  8.  417,  26 

L.    ed.    187— New    Orleans   Waterworks    Co. 

V.  Louisiana  Sugar  Ref.  Co.   125  U.   S.  31. 

31  L.  ed.  612.  8  Sup.  Ct,  Rep.  741. 

1665.  The  claim  that  a  state  statute  im- 
posing a  license  tax  is  void  because  not  suf- 
ficiently determinate,  definite,  and  certain 
in  its  character  does  not  involve  a  Federal 
question  for  review  by  the  Supreme  Court 
of  the  United  States  on  writ  of  error  to 
a  state  court.  Osborne  v.  Florida,  164  U. 
S.  650,  17  Sup.  Ct.  Rep.  214,  41 :  586 


1666.  Where  a  prohibition  issued  in  a 
state  court  to  prevent  the  levying  of  a  tax 
as  unconstitutional  is  set  aside  by  the 
highest  court  of  the  state,  on  the  ground 
that  the  ordinance  imposing  the  tax  was 
not  unconstitutional,  a  writ  of  error  may 
be  prosecuted  to  this  court.  Weston  ▼. 
Charieston,  2  Pet.  449,  7:481 

OritioLsed   (in  dissenting  opinion)    in   Decatur 

V.   Paulding,   14   Pet   611   Appx..   10   L.  ed. 

617,   Appx. 
Cited   in   Holmes   v.   Jennlson,    14   Pet.   62^ 
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Appx.  10  L.  ed.  625,  Appx. — Home  Ins.  Co. 
T.  Aapista.  93  U.  S.  121,  23  L.  ed.  826 — 
Smith  ▼-  Whitney,  116  U.  S.  174,  29  L,  ed. 
603,  6  Sup.  Ct.  Rep.  670— City  B.  Co.  v. 
atizens'  Street  R.  Co.  166  IT.  S.  663,  41 
L.  ed.  1116,  17  Sup.  Ct.  Rep.  653 — Ham- 
mond y.  People,  32  111.  466 — State  ex  rel. 
Morley  t.  Godfrey,  54  W.  Va.  71,  46  S.  E. 
186. 

As  to  presidential  electors. 

1667.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  to  review  the  judg- 
ment of  the  supreme  court  of  Michigan  in 
favor  of  the  validity  of  the  state  law  pro- 
viding for  the  election  of  presidential  elect- 
ors, which  is  drawn  in  question  as  re- 
pugnant to  the  Constitution  and  laws  of 
the  United  States.  McPherson  v.  Blacker, 
146  U.  S.  1,  13  Sup.  Ct.  Rep.  3,  36:  869 
ated  In  Tesler  v.   Brayton,   146   Ind.   91,   32 

L.R.A.  584,  44  N.  E.  37~State  ex  rel. 
Morris  v.  Wrlghtson,  66  N.  J.  L.  188,  22 
L.RJL.  650,  28  Atl.  56. 

As  to  liquors  and  liquor  license. 

See  also  infra,  1783. 

1668.  The  usual  and  ordinary  legislation 
of  the  states,  regulating  or  prohibiting  the 
sale  of  intoxicating  liquors,  raises  no  ques- 
tion under  the  Constitution  of  the  United 
States.    Bartemeyer  y.  Iowa,  18  Wall.  129, 

21 :  929 
DM4mouUhed    in    3tate   v.   Moore,    104   N.    C. 
722,  17  Am.  St.  Rep.  696,  10  S.  B.  143. 

CU€d  In  Boston  Beer  Co.  v.  liassachusetts,  97 
U.  8.  32,  24  !#.  ed.  992 — Foster  v.  Kansas, 
112  U.  S.  206,  28  U  ed.  697,  6  Sap.  Ct. 
Bep.  97 — Leisy  v.  Hardin,  136  U.  S.  121, 
34  L.  ed.  137,  8  Inters.  Com.  Rep.  46, 
10  Sup.  Ct.  Rep.  681 — Crutcher  v.  Ke:2- 
tacky,  141  U.  S.  61,  86  U  ed.  663,  11  Sup. 
Ct  Rep.  851 — Rhodes  ▼.  Iowa.  170  U.  S. 
427,  42  U  ed.  1096,  18  Sup.  Ct.  Rep.  664 
—Re  Brosnahan,  4  McCrary,  9,  18  FoJ. 
67 — State  v.  Walmff,  26  Fed.  195 — ^Kausac 
y.  Bradley,  26  Fed.  290 — ^Eessinger  v.  Hlnk- 
house,  27  Fed.  886 — Kohn  v.  Melcher,  29 
Fed.  486— United  States  ex  rel.  Hover  v. 
Ronan,  33  Fed.  120 — Re  Splckler,  10  L.R.A. 
447,  48  Fed.  664— Cantinl  v.  Tillman,  64 
Fed.  978 — California  Reduction  Co.  v.  Sani- 
tary Reduction  Works,  61  C.  C.  A.  99.  126 
Fed.  37 — Davis  v.  State,  68  Ala.  63,  44 
Am.  Rep.  128 — Bates  v.  District  of  Colum- 
bia, 1  MacArth.  448 — ^Magner  v.  People,  97 
ni.  336 — Glennon  v.  Brltton,  166  III.  246. 
40  N.  E.  594 — ^United  States  v.  Cohn,  2 
Ind.  Terr.  491,  52  8.  W.  38 — Carleton  v. 
Ragg,  149  Mass.  663,  6  L.R.A.  195,  14 
Am.  St.  Rep.  446,  22  N.  B.  55 — Reithmlller 
T.  People,  44  Mich.  286,  6  N.  W.  667— Peo- 
ple V.  Walling,  63  Mich.  269,  18  N.  W.  807 
— Robison  v.  Miner,  68  Bilch.  676,  37 
N.  W.  21— State  v.  Bixman,  162  Mo.  22, 
62  8.  W.  828— State  v.  Addington,  12  Mo. 
App.  227 — State  ex  rel.  Russell  v.  Beattie. 
16  Mo.  App.  146 — Territory  v.  Guyott,  9 
Mont.  51,  22  Pac.  134 — Powell  v.  Com.  114 
Pa.  273,  60  Am.  Rep.  850,  7  AU.  913,  1 
Pa.  Co.  Ct.  99,  19  W.  N.  C.  26 — Com.  v. 
Zacharlas.  6  Pa.  Dist  R.  478— McCulIough 
V.  Brown,  41  S.  C.  278,  23  L.R.A.  432.  19 
8.  E.  458 — Str*c  v.  Burgoyne,  7  Lea,  177, 
40  Am.  Rep.  60 — Justice  v.  Com.  81  Va. 
212— Savage  v.  Com.  84  Va.  623,  6  S.  E. 
866— Danville  v.  Hatcher,  101  Va.  627,  44 
8.  E.  723. 

IWSL  The  refusal  of  the  police  commis- 


sioners of  San  Francisco,  in  their  discre- 
tion, to  grant  a  license  for  the  sale  of  liq- 
uor, is  not  a  matter  for  review  by  the 
Supreme  Court  of  the  United  States,  as 
it  violates  no  principle  of  Federal  law. 
Crowley  v.  Christensen,  137  U.  S.  86,  11 
Sup.  Ct.  Rep.  13,  84:  620 

1670.  Whether  the  municipal  licenses  of 
merchants  and  commission  merchants  au- 
thorize them  to  deal  in  ale  and  beer  not 
manufactured  in  a  city,  but  brought  there 
for  sale,  when  the  ordinance  imposes  a 
specific  license  tax  upon  this  particular 
branch  of  the  trade,  is  to  be  solved  upon 
the  construction  of  local  statutes,  and  does 
not  involve  the  consideration  of  any  act 
of  Congress,  or  any  provision  of  the  Federal 
Constitution,  so  as  to  give  this  court  ju- 
risdiction under  the  25th  section  of  the 
judiciary  act.  Downham  v.  Alexandria,  10 
Wall.   173,  19:  929 

Validity  of  statute  passed  before  admis- 
sion as  state. 

1671.  The  decision  of  a  state  court  in 
favor  of  the  constitutionality  of  an  act  of 
the  legislature  passed  before  the  admission 
of  the  territory  to  the  Union,  cannot  be  re- 
viewed by  this  court,  under  the  25th  sec- 
tion of  the  judiciary  act.  Miners'  Bank  v. 
Iowa,  12  How.  1,  13:  867 
Oit€d  in   Downes  v.   Bldwell,    182  U.    S.   259, 

45  L.  ed.  1096,  21  Sup.  Ct.  Rep.  770 — 
Henderson  v.  Merchants'  Mut.  Ins.  Co.  25 
La.  Ann.  347. 

1672.  The  judgment  of  a  state  court 
which  upholds  the  validity  of  a  territorial 
statute  under  which  partition  proceedings 
were  had  in  a  court  of  such  territory  can- 
not be  reviewed  in  the  Supreme  Court  of 
the  United  States.  Messenger  v.  Mason, 
10  Wall.  507,  19:  1028 

(h)  Impairment    of    Contract    Obliga- 
tions. 

Appeals   Taken    from   Decision   of   Federal 

Court,  see  supra,  968,  977. 
How   Federal    Question   Raised,   see   supra, 

1181,  1187-1189,  1196,  1215-1217,  1219. 
Frivolousness  of  Federal  Question,  see  supra, 

1126,  1127,  1133-1136. 
What  Constitutes  Decision  of  the   Federal 

Question,   see   supra,   1376-1392,   1417, 

1430. 
Necessity  that  Decision  of  Federal  Question 

be  Controlling,  see  supra,  1517-1521. 
General  Questions  as  to  Impairment  of  Ob- 
ligations, see  infra,  1807-1812. 
Reviewability  of  Question  as  to,  see  infra, 

2131,  2147,  2240-2248. 
What  Record  Must  Show  as  to,  see  infra, 

2289,  2333. 

1673.  The  claim  in  a  state  court  that  a 
state  statute  is  invalid  because  it  impairs 
the  obligation  of  a  contract  presents  a  Fed- 
eral question.  Proprietors  of  Bridges  v. 
Hoboken  Land  &  Improv.  Co.  1  Wall.  116, 

17:  571 

Columbia    Water    Power    Co.    v.    Columbia 

Electric  Street  R.  Light  &  P.  Co.  172  U. 

S.  475,  19  Sup.  Ct.  Rep.  247,  43:  521 
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Yazoo  &  M.  Valley  R.  Co.  y.  Adams,  180  U. 

S.  1,  21  Sup.  Ct.  Rep.  240,  45:  395 

Mobile  &  O.  R.  Co.  v.  Tennessee,  153  U.  S. 

486,  14  Sup.  Ct.  Rep.  968,  38:  793 

Wilminjfton  A,  W.  R.  Co.  v.  Alsbrook,  146  U. 

S.  279,  13  Sup.  Ct.  Rep.  72,  36:  972 

Williams  v.  Louisiana,  103  U.  S.  637, 

26:  595 
Houston  A  T.  C.  R.  Co.  v.  Texas,  177  U.  S. 

66,  20  Sup.  Ct.  Rep.  545,  44:  673 

1674.  The  claim  in  a  state  court  that  a 
state  statute  is  invalid  because  it  impairs 
the  obligation  of  a  contract  presents  a  Fed- 
eral question  which  will  sustain  a  writ  of 
error  from  the  United  States  Supreme 
Court.  Green  v.  Nichol  (Furman  v.  Nich- 
ol)  8  Wall.  44,  19:  370 
Cited  In  Keith  v.  Clark,  97  U.  S.  455,  24  L. 

ed.  1072 — Spencer  v.  Merchant,  125  U.  8. 
352.  31  L.  ed.  766,  8  Sup.  Ct.  Rep.  921 — 
Columbia  Water  Power  Co.  v.  Columbia 
Blectrlc  Street  R.  Light  ft  P.  Co.  172  U.  S. 
488,  43  L.  ed.  526,  19  Sap.  Ct.  Rep.  247— 
Tazoo  ft  M.  Valley  R.  Co.  ▼.  Adams,  180  U. 
S.  14,  46  L.  ed.  404.  21  Sup.  Ct.  Rep.  240— 
Wabash  R.  Co.  y.  Pearce,  102  U.  S.  185,  48 
L.  ed.  399,  24  Sup.  Ct.  Rep.  281. 

1675.  A  Federal  question  is  raised  by  an 
unsuccessful  contention  in  a  state  court  that 
the  obligations  of  a  contract  have  been  Im* 
paired  by  state  statute  and  ordinances.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Nebraska  ex  rel. 
Omaha,  170  U.  S.  57,  18  Sup.  Ct.  Rep:  513, 

42:948 

1676.  The  Supreme  Court  of  the  United 
States  cannot  review  Judgments  of  state 
courts  on  the  ground  that  they  refuse  to 
give  effect  to  valid  contracts  or  impair  the 
obligation  of  contracts,  where  the  obliga- 
tion is  not  impaired  by  a  law  of  the  state. 
St.  Paul,  M.  &  M.  R.  Co.  v.  Todd  County, 
142  U.  S.  282,  12  Sup.  Ct.  Rep.  281, 

35:  1014 
Morley  v.  Lake  Shore  ft  M.  S.  R.  Co.  146  U. 
S.  162,  13  Sup.  Ct.  Rep.  54,  36:  926 

Cited  In  Central  Land  Co.  ▼.  Laldley,  169 
U.  S.  Ill,  40  L.  ed.  94,  16  Sup.  Ct.  Rep.  80 
— ^Winona  ft  St.  P.  Land  Co.  ▼.  Minnesota, 
159  U.  S.  529,  40  L.  ed.  248,  16  Sup.  Ct. 
Rep.  83 — Bank  of  Commerce  ▼.  Tennessee, 
161  U.  S.  144,  40  L.  ed.  649,  16  Sup.  Ct. 
Rep.  456— McCullongh  v.  Virginia.  172  U. 
8.  127,  43  L.  ed.  391,  19  Sup.  Ct.  Rep.  134. 

1677.  This  court  has  no  jurisdiction  to 
review  state  judgments  because  they  refuse 
effect  to  valid  contracts  or  impair  the  ob- 
ligation of  contracts.  It  must  be  the  state 
Constitution  or  state  statute  which  impairs 
the  obligation  of  a  contract,  or  this  court 
has  no  jurisdiction.  Northern  R.  Co.  v. 
New  York,  12  Wall.  384,  20:  412 
Knox  V.  Exchange  Bank,  use  of  Camp,  12 

Wall.  379,  20:  414 

1678.  It  must  be  the  Constitution,  or  some 
law  of  the  state  which  impairs  the  obliga- 
tion of  the  contract,  or  which  is  otherwise 
in  conflict  with  the  Constitution  of  the 
United  States,  and  the  decision  of  the  state 
court  must  sustain  the  law  or  Constitution 
of  the  state  in  the  matter  in  which  the  con- 
flict is  supposed  to  exist,  or  a  case  for  this 


court  does  not  arise.    Mississippi  ft  M.  R. 
Co.  V.  Rock,  4  Wall.  177,  18:  381 

Cited  In  Knox  v.  Exchange  Bank,  12  Wall. 
383,  20  L.  ed.  416 — Klinger  v.  Missouri,  13 
Wall.  263,  20  L.  ed.  687— Edwards  t.  El- 
liott, 21  Wall.  650,  22  L.  ed.  490 — ^Brown 
V.  Atwell,  92  U.  S.  829,  28  L.  ed.  512 — 
Northwestern  University  v.  Illinois,  99  U.  8. 
320,  25  L.  ed.  388— Chicago  L.  Ins.  Co.  v. 
Needles,  113  U.  S.  582,  28  L.  ed.  1087,  5 
Sup.  Ct.  Rep.  681 — Lehigh  Water  Co.  v. 
Baston.  121  V.  8.  892,  30  L.  ed.  1060.  7 
Sup.  Ct.  Rep.  916 — New  Orleans  Waterworks 
Co.  y.  Louisiana  Sugar  Ref.  Co.  125  U.  S 
30,  31  L.  ed.  612,  8  Sup.  Ct.  Rep.  741— 
Denny  y.  Bennett,  128  U.  S.  495,  32  L.  cd. 
493,  9  Sup.  Ct.  Rep.  134 — St.  Paul,  M.  ft  M. 
R.  Co.  v.  Todd  County.  142  U.  8.  286,  35 
L.  ed.  1015,  12  Sup.  Ct.  Rep.  281 — Winona 
&  St.  P.  lAnd  Co.  ▼.  Minnesota,  159  V.  S. 
529,  40  L.  ed.  248,  16  Sup.  Ct.  Rep.  83— 
Hanford  ▼.  Davles,  163  U.  8.  278,  41  L.  ed. 
159,  16  Sup.  Ct.  Rep.  1051 — ^New  Orleans 
Waterworks  Go.  t.  Louisiana,  185  U.  8.  351, 
46  L.  ed.  043,  22  Sup.  Ct.  Rep.  691 — Sagi- 
naw Gaslight  Co.  Y.  Saginaw,  28  Fed.  532 — 
Hanford  y.  Dayles,  61  Fed.  259 — ^Allen  y. 
Alien,  38  C.  C.  A.  841,  97  Fed.  530— SUte 
ex  rel.  Louisiana  Improy.  Co.  y.  Board  of 
Assessors,  111  La.  1001,  36  So.  91 — Canal 
Co's  Case,  83  Md.  626,  35  AU.  334— B rank 
y.  Barckley,  13  App.  Diy.  80,  43  N.  Y.  Supp. 
400. 

1679.  The  United  SUtes  Supreme  Court 
has  no  jurisdiction  over  the  judgment  of  a 
state  court  on  the  ground  of  impairment  of 
the  obligation  of  a  contract,  unless  that 
judgment  in  terms  or  by  its  necessary  opera- 
tion gives  effect  to  some  provision  of  the 
state  Constitution  or  some  legislative  enact- 
ment of  the  state  which  is  claimed  by  the 
unsuccessful  party  to  impair  the  obligation 
of  the  particular  contract  in  question.  Le- 
high Water  Co.  v.  Easton,  121  U.  8.  388.  7 
Sup.  Ct.  Rep.  916,  30:  1059 

New  Orleans  Waterworks  Co.  v.  Louisiana 
Sugar  Ref.  Co.  125  U.  S.  18,  8  Sup.  Ct. 
Rep.  741,  31:607 

Kreiger  v.  Shelby  R.  Co.  125  U.  S.  39,  8  Sup. 
a.  Rep.  752,  31:675 

Cited  in  De  Baussure  v.  Gaillard,  127  U.  8. 
234,  32  L.  ed.  132,  8  Sup.  Ct.  Rep.  1053 — 
Hale  y.  Akers,  132  U.  S.  566,  38  L.  ed.  446, 
10  Sup.  Ct.  Rep.  171 — San  Francisco  v.  It- 
sell,  133  U.  8.  66,  33  L.  ed.  571,  10  Sap.  Ct. 
Rep.  241 — Hopkins  v.  McLure,  188  U.  8.  386. 
33  L.  ed.  663,  10  Sup.  Ct.  Rep.  407 — ^Blount 
V.  Walker,  134  U.  8.  614,  33  L.  ed.  1038.  10 
Sup.  Ct.  Rep.  606— Henderson  Bridge  Co.  v. 
Henderson,  141  U.  8.  688,  35  L.  ed.  904,  12 
Sup.  Ct.  Rep.  114 — St.  Paul,  K.  &  M.  R.  Co. 
y.  Todd  County,  142  U.  8.  284,  85  L.  ed.  1015, 
12  Sup.  Ct.  Rep.  281 — Hancock  v.  Louisville 
ft  N.  R.  Co.  145  U.  8.  414,  86  L.  ed.  757, 
12  Sup.  Ct.  Rep.  060— Hamilton  Gaslight  A 
Coke  Co.  y.  Hamilton.  146  U.  8.  266,  36 
L.  ed.  967.  13  Sup.  Ct.  Rep.  00 — Eustls  v. 
Belles,  150  U.  8.  870,  37  L.  ed.  1113,  14 
Sup.  Ct.  Rep.  131 — Mobile  ft  O.  R.  Co.  v. 
Tennessee,  153  U.  8.  463,  38  L.  ed.  796,  14 
Sup.  Ct.  Rep.  968 — Central  Land  Co.  y. 
Laldley,  159  U.  8.  Ill,  40  L.  ed.  04.  16 
Sup.  Ct.  Rep.  80 — Bonk  of  Commerce  y. 
Tennessee,  161  U.  8.  144,  40  L.  ed.  648.  16 
Sup.  Ct.  Rep.  456 — Cornell  v.  Green  163  U. 
S.  81,  41  L.  ed.  78,  16  Sup.  Ct.  Rep.  969^ 
Union  Street  R.  Co.  v.  Snow,  168  U.  8.  707, 
42  L.  ed.  1214,  18  Sup.  Ct.  Rep.  947— Me- 
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CnlloQgh  T.  Ylrginla,  172  U.  S.  116,  43  L. 
ed.  387,  19  Sup.  Ct  Rep.  134 — Baltimore  C. 
&  A.  R.  Co.  T.  Ocean  City,  179  U.  S.  681, 
45  L.  ed.  384,  21  Sup.  Ct.  Rep.  918 — ^Yasoo 
&  M.  Valley  R.  Co.  v.  Adams,  180  U.  S.  45, 
45  h.  ed.  417,  21  Sup.  Ct.  Rep.  256 — Gulf 
&  8.  I.  R.  Co.  y.  Hewes,  183  U.  S.  76,  46 
L.  ed.  91,  22  Sup.  Ct.  Rep.  26— Wilson  v. 
Standefer,  184  U.  S.  412,  46  L.  ed.  618,  22 
Sup.  Ct.  Rep.  384 — New  Orleans  Waterworks 
Co.  ▼.  Louisiana,  185  U.  S.  350,  46  L.  ed. 
943.  22  Sup.  Ct  Rep.  691— Capital  City 
Gaslight  Co.  t.  Des  Moines,  72  Fed.  837 — 
Westerly  Waterworks  Co.  v.  Westerly,  76 
Fed.  190 — Indianapolis  y.  Central  Trust  Co. 
27  C.  C.  A.  580,  53  U.  S.  App.  658,  83  Fed. 
532— Allen  y.  Allen,  38  C.  C.  A.  341,  97 
Fed.  530 — Mercantile  fTrust  &  D.  Co.  v.  Col- 
lins Park  &  Belt  R.  Co.  99  Fed.  816 — Canal 
Go's  Case.  83  Md.  626,  35  Atl.  354— Gage 
y.  Gage,  66  N.  H.  800,  28  L.R.A.  864,  29 
AtL  543 — Swan  y.  Mutual  Reserye  Fund 
Life  Asso.  20  App.  Dly.  261,  46  N.  Y.  Supp. 
841 — Persons  y.  Gardner,  42  App.  Dly.  498, 
59  N.  Y.  Supp.  463 — Ray  y.  Western  Penn- 
sylyanla  Natural  Gas  Co.  138  Pa.  591,  12 
L.R.A.  293,  21  Am.  St.  Rep.  922.  26  Atl. 
1065 — Storrie  y.  Cortes,  90  Tex.  288,  85  L. 
RA.  668,  38  S.  W.  154 — ^Falconer  y.  Sim- 
mons, 51  W.  Va.  177,  41  S.  £.  193. 

1680.  The  question  of  the  validity  of  a 
eontract  under  the  state  law  when  the  con- 
tract was  made  is  not  Federal,  where  no  sub- 
sequent legislation  was  claimed  to  impair 
its  obligation.  Bethell  v.  Demarest,  10  Wall. 
537,  19:  1007 

1681.  A  claim  that  the  obligation  of  a 
contract  is  impaired  by  an  ordinance  the  en> 
foroement  of  which  could  not  constitute  such 
an  impairment,  although  it  denies  liability 
on  the  eontract,  does  not  present  a  Federal 
<|uestion  for  review  by  the  Supreme  Court 
of  the  United  States  on  writ  of  error  to  a 
sUte  court  St.  Paul  Gaslight  Go.  v.  St 
Paul,  181  U.  8.  142,  21  Sup.  Ct.  Rep.  575, 

45:788 
Di$tinifuithed  In  Rlyerslde  ft  A.  B.  Co.  v.  River- 
side, 118  Fed.  742. 

CUed  In  New  Orleans  Waterworks  Co.  v.  Lonl- 
sUna,  185  U.  8.  850,  46  L.  ed.  943,  22  Sup. 
Ct  Rep.  691 — Dayls  &  F.  Mf«r.  Co.  v.  Los 
Angeles,  189  V.  S,  217.  47  L.  ed.  780,  23 
Sop.  Ct,  Rep.  498 — Cleveland  v.  Cleveland 
City  R.  Co.  194  U.  8.  531,  48  L.  ed.  1106, 
24  Snp.  Ct.  Rep.  756 — Dawson  v.  Columbia 
Ave  Say.  Fund,  S.  D.,  Title  &  T.  Co.  197 
U.  S.  181.  49  L.  ed.  716,  25  Sup.  Ct.  Rep. 
420 — ^Mercantile  Trust  ft  D.  Co.  v.  Colum- 
bus, 203  U.  S.  320,  51  L.  ed.  202,  27  Sup. 
Ct  Rep.  83 — Anoka  Waterworks  Electric 
Light  ft  P.  Co.  v.  Anoka,  109  Fed.  584— 
American  Waterworks  ft  Guarantee  Co.  v. 
Home  Water  Co.  115  Fed.  180. 

1682.  Before  the  Supreme  Court  of  the 
United  States  can  he  asked  to  determine 
whether  a  statute  has  impaired  the  obliga- 
tion of  a  contract,  it  should  appear  that 
there  was  a  legal  contract  subject  to  im- 
pairment. New  Orleans  v.  New  Orleans 
Waterworks  Co.  142  U.  S.  79,  12  Sup.  Ct 
Rep.  142,  35:  943 
OUtd  In  City  R.  Co.  v.  Citizens*  Street  R.  Co. 

166  V.  S.  564,  41  L.  ed.  1116,  17  Sup.  Ct 
Rep.  e.'i.S — Gulf  ft  8.  I.  R.  Co.  v.  Hewes,  183 
U.  S.  75.  46  L.  ed.  90,  22  Sup.  Ct  Rep.  26 
— ^New  Orleans  Waterworks  Co.  y.  Louisiana, 


185  U.  S.  345.  46  L.  ed.  941.  22  Sup.  Ct 
Rep.  691 — St  Paul.  M.  ft  M.  R.  Co.  v.  St. 
Paul  ft  N.  P.  R.  Co.  15  C.  C.  A.  176,  32 
U.  S.  App.  372,  68  Fed.  11— Michigan  Teleph. 
Co.  v.  Charlotte,  93  Fed.  13 — Underground 
R.  Co.  V.  New  York.  116  Fed.  955— River- 
side ft  A.  R.  Co.  y.  Riverside,  118  Fed.  741 
— Weston  v.  Ralston,  48  W.  Va.  191,  36  S. 
E.  44. 

1683.  Where  it  is  charged  that  the  obliga- 
tion of  a  contract  has  been  impaired  by  a 
state  law,  and  the  state  courts  justify  such 
impairment  by  the  application  of  some  gen- 
eral rule  of  law  to  the  facts  of  the  case,  the 
Supreme  Court  of  the  United  States  has 
jurisdiction  to  review  that  decision.  New 
Jersey,  Given,  Prosecutor,  v.  Wright  (Given 
V.  Wright)  117  U.  S.  648,  6  Sup.  Ct.  Kep. 
907,  29:  1021 

1684.  This  court  has  appellate  power  to 
revise  the  judgment  of  the  supreme  court 
of  the  state  whenever  such  a  court  shall  ad- 
judge that  not  to  be  a  contract  which  is  al- 
leged  in  legal  proceedings  to  be  one,  within 
the  meaning  of  that  clause  of  the  Constitu- 
tion  of  the  United  States  which  inhibits  the 
states  from  passing  any  law  impairing  the 
obligation  of  contracts.  Northwestern  Uni- 
versity V.  Illinois,  99  U.  S.  309,  25:  387 
Cited  in  Lehigh  Water  Co.  v.  Easton,  121  U. 

S.  392,  30  L.  ed.  1060,  7  Sup.  Ct.  Rep.  910 
— New  Orleans  Waterworks  Co.  v.  Louisi- 
ana Sugar  Ref.  Co.  125  U.  S.  36,  31  L.  ed. 
614,  8  Sup.  Ct.  Rep.  741-'Moblle  ft  O.  R. 
Co.  V.  Tennessee,  153  U.  S.  495,  38  L.  ed. 
797,  14  Sup.  Ct.  Rep.  968 — Houston  ft  T. 
C.  R.  Co.  v.  Texas,  177  U.  S.  77,  44  L.  ed. 
680,  20  Sup.  Ct.  Rep.  545 — State  ex  rel. 
Louisiana  Improy.  Co.  y.  Board  of  Asses- 
sors, 111  La.  1001,  36  So.  91. 

1685.  A  writ  of  error  to  a  state  court  will 
not  lie  from  the  Supreme  Court  of  the  Unit- 
ed States  on  the  ground  that  the  obligation 
of  a  contract  is  impaired  by  a  decision  con- 
struing a  valid  statute.  Central  Land  Co. 
V.  Laidley,  159  U.  S.  103,  16  Sup.  Ct.  Rep. 
80,  40:  91 
Cited  in  Bacon  v.   Texas,   163  IT.   S.   217,   41 

L.  ed.  136,  16  Sup.  Ct.  Rep.  1023— McCul- 
lough  v.  Virginia,  172  U.  S.  127,  43  L.  ed. 
391,  19  Sup.  Ct.  Rep.  134 — Turner  v.  Wilkes 
County,  173  U.  S.  463,  43  L.  ed.  768,  19 
Sup.    Ct.   Rep.  464 — Huntington  v.   Laidley, 

176  U.  S.  670,  44  L.  ed.  632,  20  Sup.  Ct. 
Rep.  520 — Houston  ft  T.  C.  R.  Co.  v.  Texas, 

177  U.  S.  77.  44  L.  ed.  680,  20  Sup.  Ct.  Rep. 
545 — Loeb  v.  Columbia  Twp.  179  U.  S.  493, 
45  L.  ed.  291,  21  Sup.  Ct.  Rep.  174 — Balti- 
more, C.  ft  A.  R.  Co.  v.  Ocean  City,  179  U. 
S.  681.  45  L.  ed.  384,  21  Sup.  Ct.  Rep.  918 
— Yazoo  ft  M.  Valley  R.  Co.  v.  Adams,  180 
U.  S.  46,  45  L.  ed.  417,  21  Sup.  Ct.  Rep. 
256 — Gulf  ft  S.  I.  R.  Co.  v.  Hewes,  183  U. 
S.  76,  46  L.  ed.  01,  22  Sup.  Ct.  Rep.  26 — 
Mobile  Transp.  Co.  v.  Mobile,  187  U.  S.  488, 
47  L.  ed.  272,  23  Sup.  Ct.  Rep.  170— Weber 
V.  Rogan,  188  U.  S.  14,  47  L.  ed.  365,  23 
Sup.  Ct.  Rep.  263. 

1686.  Jurisdiction  to  review  a  decision  of 
a  state  court  on  the  ground  that  a  Federal 
question  as  to  the  impairment  of  the  obli- 
gation of  a  contract  is  raised  does  not  exist 
when  the  only  question  involved  in  the  state 
court   was    the    construction    of   a    charter 
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or  contract,  although  it  appeared  that  there 
were  statutes  subsequent  thereto  which 
might  have  been,  but  were  not,  relied  upon 
as  raising  a  Federal  question  concerning 
the  construction  of  the  contract.  Yazoo 
&  M.  Valley  R.  Co.  v.  Adams,  180  U.  S. 
41,  21   Sup.   Ct.  Rep.  256,  45:  415 

Cited  in  Mountain  View  Min.  &  Mill.   Co.  v. 

McFadden,  180  U.  S,  536,  45  L.  ed.  657,  21 

Sup.  Ct.   Rep.  488 — Gulf  &  S.  I.  R.   Co.  t. 

Hewes,  183  U.  S.  60,  46  L.  ed.  88,  22  Sup. 

Ct.  Rep.  26. 

Editorial  note. 

In  cases  presenting  questions  of  impair- 
ment of  contract  obligations,  51:  619 

Franchises  or  corporate  privileges. 

Necessity  and  Essentials  of  Decision  of 
Federal  Question,  see  supra,  1350. 

What  Constitutes  a  Decision  of  the  Fed- 
eral Question,  see  supra,  1376, 
1383,  1384,  1387-1392. 

1687.  Determining  the  extent  of  a  legisla- 
tive permission  to  sell  the  franchise  of  a 
corporation  determines  no  question  of  con- 
tract, and  presents  no  other  matter  of  a 
Federal  nature.*  Snell  v.  Chicago,  152  U.  S. 
191,  14  Sup.  Ct.  Rep.  489,  38:  408 

1688.  This  court  has  jurisdiction  to  re- 
view the  decision  in  a  suit  arising  upon 
conflicting  legislative  grants  of  franchises 
to  corporations  by  state  legislatures,  on  the 
ground  that  such  grants  are  repugnant  to 
that  clause  of  the  Constitution  which  for- 
bids any  state  to  pass  any  law  impairing 
the  obligation  of  contracts.  Richmond,  F. 
ft  P.  R.  Co.  V.  Louisa  R.  Co.  13  How.  71, 

14:55 
€ited  in  Gregory  y.  McVeigh,  23  Wall.  306,  23 
L.  ed.  157— Williams  v.  Bruffy.  102  U.  S. 
254,  26  L.  ed.  137 — Saginaw  Gaslight  Co.  v. 
Saginaw,  28  Fed.  532 — Scobey  v.  Gibson,  17 
Ind.  678,  79  Am.  Dec.  490— Chenango  Bridge 
Co.  V.  Binghamton  Bridge  Co.  27  N.  Y.  93. 

1689.  The  jurisdiction  of  this  court  under 
$  25  of  the  judiciary  act  extends  to  a  re- 
view of  the  judgment  of  a  state  court, 
where  the  point  involved  was  the  alleged 
violation  of  a  contract  granting  a  ferry 
right  by  a  state  to  an  individual;  but  it 
dees  not  extend  to  a  case  where  the  alleged 
violation  of  a  contract  is  that  a  state  has 
taken  more  land  than  was  necessary  for 
the  eaRement  which  it  wanted,  and  thus  vio- 
lated the  contract  under  which  the  owner 
held  his  land  by  a  patent.  It  rests  with 
state  legislatures  and  state  courts  exclu- 
sively, to  protect  their  citizens  from  injus- 
tice and  oppression  of  this  description. 
Mills  v.  St.  Clair  County,  8  How.  569, 

12:  1201 

1690.  Whether  the  action  of  the  commis- 
sioner of  roads,  in  authorizing  a  person  to 
maintain  a  toll  bridge  across  a  certain  river, 
the  exclusive  right  of  building  bridges  over 
which  had  theretofore  been  gpranted  to  an- 
other, is  in  legal  effect  equivalent  to  a  law 
of  the  state  imf)airing  the  obligation  of  the 
earlier  contract,  raises  a  Federal  question. 
Wright  V.  Nagle,  101  U.  S.  791,  25:  921 
Diatinguiahed  In  Hewitt  v.  Phelps  (Norton  v. 


Phelps)  105  U.  8.  306.  26  L.  ed.  1078— 
Luxtoni  V.  North  River  Bridge  Co.  153  U. 
8.  532,  38  L.  ed.  811,  14  Sup.  Ct.  Rep.  891. 

Cited  in  Louisville  Gas  Co.  v.  Citlsens*  Gaa- 
light  Co.  116  V.  S.  697,  29  L.  ed.  515,  6 
Sap.  Ct.  Rep.  265 — ^Yicksbnrg,  S.  ft  P.  R.  Co. 
V.  Dennis,  116  U.  S.  667,  29  L.  ed.  771,  d 
Sup.  Ct.  Rep.  626 — Bryan  v.  Board  of  Edu- 
cation, 151  U.  S.  660,  88  L.  ed.  802.  14  Sup. 
Ct.  Rep.  465 — City  R.  Co.  v.  Citizens*  Street 
R.  Co.  166  U.  S.  663,  41  L.  ed.  1116.  17 
Sup.  Ct.  Rep.  658 — ^Douglas  v.  Kentucky, 
168  U.  8.  502,  42  L.  ed.  657,  18  Sup.  Ct. 
Rep.  199— McCulIough  v.  Virginia,  172  U. 
S.  110,  48  L.  ed.  885,  19  Sup.  Ct.  Rep.  134 
— Stearns  v.  Minnesota,  179  U.  S.  233,  45  L. 
ed.  170,  21  Sup.  Ct.  Rep.  73 — Saginaw  Gas- 
light Co.  V.  Saginaw,  28  Fed.  633 — Uanford 
V.  Davies,  51  Fed.  259 — Citizens'  Street  R. 
Co.  V.  City  R.  Co.  66  Fed.  750 — Baltimore 
Trust  Sc  G.  Co.  v.  Baltimore,  64  ^ed.  160 — 
Fergus  Falls  v.  Fergus  Falls  Water  Co.  19 
CCA.  283,  86  U.  S.  App.  480,  72  Fed. 
884 — American  Waterworks  &  Guarantee  Co. 
V.  Home  Water  Co.  115  Fed.  178 — Lynn  v. 
Polk,  8  Lea,  251. 

1691.  A  bill  to  obtain  a  perpetual  injunc-. 
tion  against  a  bridge  company  from  using  a 
bridge,  on  the  sole  ground  that  the  statute 
of  the  state  which  authorizes  it  is  repug- 
nant to  the  provision  of  the  Ck>nstitution  of 
the  United  States  that  no  state  'shall  pass 
any  law  impairing  the  obligation  of  con- 
tracts, is  within  the  appellate  power  of  this 
court.  Chenango  Bridge  Co.  v.  Binghamton 
Bridge  Co.  (The  Binghamton  Bridge)  3 
Wall.  51,  18:  137 
Cited  in   Mason  v.   Harper's  Ferry   BridgeCo. 

17  W.  Va.  408. 

1692.  The  question  whether  the  right  of 
a  railroad  company  to  enter  upon,  take,  and 
use  "lands,  streams,  and  materials  of  every 
kind  for  the  complete  operation  of  the  road" 
is  impaired  by  a  statute  and  ordinance  pro- 
hibiting any  encroachment  upon  or  obstruc- 
tion in  the  harbor  of  a  city,  without  permis- 
sion of  the  commissioner  of  public  works, 
may  constitute  a  Federal  question  for  re- 
view by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  a  state  court. 
Illinois  C.  R.  Co.  v.  Chicago,  176  U.  S.  to46, 
20  Sup.  Ct.  Rep.  609,  44:  622 
Cited  in   Riverside  &  A.  R.   Co.  v.   RiverslUe. 

118  Fed.  740— Manigault  v.  Ward,  123  Fed. 
711 — St  Louis,  I.  M.  ft  S.  R.  Co.  v.  Davis, 
182  Fed.  632 — Arkansas  v.  Choctaw  &  M. 
R.  Co.  134  Fed.  107. 

1693.  The  affirmance  by  the  highest  state 
court  of  an  order  awarding  a  peremptory 
writ  of  mandamus  to  compel  the  reduction 
of  railroad  rates  to  conform  to  the  schedule 
made  by  the  act  under  which  the  railroad 
was  incorporated,  on  the  ground  that  by  its 
incorporation  under  that  act  the  company 
became  subject  to  its  provisions,  is  not 
based  on  non-Federal  grounds  so  as  ^  pre- 
clude a  review  in  the  Federal  Supreme  Court, 
where  the  company  relied  upon  the  provi- 
sions of  a  prior  act  authorizing  the  incorpo- 
ration of  the  purchasers  of  a  railroad  after 
a  sale  in  foreclosure  proceedings,  with  the 
rights  and  privileges  of  the  original  com- 
pany as  a  contract  right,  prot^ted  from 
impairment  by  the  Constitution  d  the  Unit* 
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•d  States.    Grand  Rapids  &  I.  R.  Co.  v.  Os- 
born,  193  U.  S.  17,  24  Sup.  Ct.  Rep.  310, 

48:598 

Exemptions  from  taxation. 

Necessity  that  Decision  of  Federal 
Question  be  Controlling,  see  supra. 
1521. 

Reviewability  of  Question  as  to,  see  in- 
fra, 2247. 

1694.  When  it  is  claimed  that  a  state  law 
impairs  a  contract  contained  in  the  charter 
of  a  corporation,  exempting  the  corporation 
from  taxation,  and  an  action  has  been 
brought  in  a  state  court  by  it  to  restrain 
the  collection  of  taxes  illegally  imposed,  and 
a  decision  of  the  state  court  is  against  the 
exemption  claimed,  the  Supreme  Court  of 
the  United  States  has  jurisdiction  to  re-ex- 
amine such  decision.  Yazoo  &  M.  Valley 
R.  Co.  T.  Thomas,  132  U.  S.  174,  10  Sup.  Ct. 
Rep.  68,  k  33: 302 
Yazoo  A,  M.  Valley  R.  Co.  v.  Board  of  Levee 

Comrs.  132  U.  S.  190,  10  Sup.  Ct.  Rep. 
74,  33:  308 

Cited  in  Mobile  A  O.  R.  Co.  v.  Tennessee,  153 
U.  S.  492^  38  L.  ed.  796,  14  Sup.  Ct.  Rep. 
968 — Yazoo  &  M.  Valley  R.  Co.  v.  Adams, 
180  U.  S.  47,  46  L.  ed.  418,  21  Sup.  Ct. 
Bep.  256. 

1695.  The  question  whether  or  not  a  re- 
pealable  exemption  from  taxation,  given  by 
state  law,  has  been  in  fact  repealed  by  a 
subsequent  statute,  is  one  which  turns  upon 
the  construction  of  a  state  law,  and  is  not 
reviewable  on  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  state 
court,  although  it  would  be  otherwise  if 
the  exemption  were  irrepealable  and  thus 
constituted  a  contract.  Gulf  &  S.  I.  R«  Co. 
T.  Hewes,  183  U.  8.  66,  22  Sup.  Ct.  Rep.  26, 

46:86 

Cited  In  Northern  C.  R.  Co.  v.  Maryland,  187 

D.  S.  267.  47  L.  ed.   172,  23  Sup.   Ct.  Rep. 

€2 — Wicomico    County  v.   Bancroft,   203   U. 

S.  118,  51  L.  ed.  116,  27  Sup.  Ct.  Rep.  21. 

1696.  A  bill  averring  that  a  railroad 
charter,  and  an  exemption  from  taxation  for 
a  term  of  twenty  years  contained  therein, 
constitute  a  contract  with  the  state,  which 
is  violated  by  subsequent  legislation  re- 
pealing the  exemption,  raises  a  Federal 
question  for  which  there  is  sufficient  color 
to  sustain  the  jurisdiction  of  the  Supreme 
Court  of  the  United  States  on  writ  of  error 
to  a  state  court  which  has  decided  against 
the  exemption.  Gulf  &  S.  I.  R.  Co.  v. 
Hewes,  183  U.  S.  66,  22  Sup.  Ct.  Rep.  26, 

46:86 
Cited  In  Riggs  v.  Capital  Brick  Co.  128  Fed. 
496. 

1697.  Whether  a  state  statute  exempting 
from  taxation  the  property  of  an  educa- 
tional institution  is  a  valid  contract,  or  is 
void  because  repugnant  to  the  State  Con- 
stitution in  force  when  made,  is  a  question 
on  which  the  judgment  of  the  highest  state 
court  can  be  reviewed  by  the  Supreme  Court 
of  the  United  States,  where,  upon  the  valid- 
ity of  such  statute,  depends  the  question  of 
the  Tiolation  of  the  contract  in  subjecting 


the  property  to  taxation  under  a  later  act. 

Northwestern  University  v.  Illinois,  99  U. 

S.  309,  25:  387 

State  or  county  bonds. 

What  Constitutes   Decision  of  Federal 

Question,  see  supra,  1385. 
See  also  infra,  1711. 

1698.  Where  certain  stjite  bonds  were  in 
the  possession  of  the  state  at  the  time  of 
the  adoption  of  a  constitutional  amendment 
invalidating  bonds  so  held,  no  question  as  to 
the  impairment  of  contract  obligations  is 
involved  in  the  inquiry  whether  such  bonds, 
when  subsequently  stolen  and  put  into  cir- 
culation by  the  state  treasurer,  were  valid 
obligations  in  the  hands  of  innocent  holders. 
Bier  v.  McGehee,  148  U.  S.  137,  13  Sup.  Ct. 

Rep.  580,  37:  397 

1699.  No  Federal  question  respecting  the 
impairment  of  contract  obligations  which 
will  sustain  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  state 
court  is  presented  by  the  contention  that 
the  obligation  of  the  contract  made  by  bonds 
of  the  state  is  impaired  by  a  joint  resolution 
of  the  state  legislature  directing  the  state 
treasurer  to  write  off  of  the  books  in  his 
office  certain  of  such  bonds,  and  to  carry  no 
longer  such  bonds  on  the  books  as  a  debt  of 
the  state,  since  such  law  merely  directed  a 
change  of  entries  in  the  books  of  the  treas- 
urer, and  could  in  no  respect  impair  or  af- 
fect the  rights  of  the  holders.  Smith  v. 
Jennings,  206  U.  S.  276,  27  Sup.  Ct.  Rep. 
610,  51:1061 

1700.  No  question  arises  as  to  impairing 
the  obligation  of  county  bonds,  which  will 
sustain  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  state  court, 
where  the  state  has  passed  no  law  in  regard 
to  the  bonds  in  question,  and  the  state 
Constitution  under  which  they  were  held 
invalid  by  the  state  court  was  in  force 
when  the  bonds  were  issued.  Mississippi 
&  M.  R.  Co.  v.  McClure,  10  Wall.  511, 

19:  997 
Dietinguiahed  In  Mobile  ft  O.  R.  Co.  v.  Tennes- 
see,  153  U.  S.  492,   38  L.  ed.  790,  14  Sup. 
Ct.  Rep.  968. 

Cited  in  Knox  v.  Exchange  Bank,  12  Wall. 
383,  20  L.  ed.  415— Klinger  v.  Missouri,  13 
Wall.  2G3,  20  L.  ed.  637 — Northwestern  Uni- 
versity V.  Illinois,  99  U.  S.  820,  25  L.  ed. 
388 — Lehigh  Water  Co.  v.  Easton,  121  U.  6. 
392,  30  L.  ed.  1060,  7  Sup.  Ct.  Rep.  916 — 
Sbreveport  v.  Cole,  129  U.  S.  42,  82  L.  ed. 
691,  9  Sup.  Ct.  Rep.  210 — Central  Land  Co. 
V.  Laidley,  159  U.  S.  112,  40  L.  ed.  05,  16 
Sup.  Ct.  Rep.  80 — Bacon  v.  Texas,  163  U. 
S.  221,  41  L.  ed.  188,  16  Sup.  Ct.  Rep.  1023 
— ^McCullough  V.  Virginia,  172  U.  S.  130, 
48  L.  ed.  392,  19  Sup.  Ct.  Rep.  184 — Turner 
V.  Wilkes  Connty,  173  U.  S.  464.  43  L.  ed. 
769,  19  Sup.  Ct.  Rep.  464 — New  Orleans 
Waterworks  Co.  v.  Louisiana.  185  U.  S.  351, 
46  L.  ed.  943,  22  Sup.  Ct.  Rep.  691 — ^Wester- 
ly Waterworks  v.  Westerly,  75  Fed.  190 — 
County  Comrs.  v.  Colorado  Seminary,  12 
Colo.  499,  21  Pac.  490 — Clarksburg  Klec- 
trlc  Light  Co.  V.  Clarksburg,  47  W.  Va.  747^ 
60  L.R.A.  151,  86  S.  B.  994. 
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Water  rights. 

See  also  infra,  1710. 

1701.  The  act  of  Congress  of  June  12, 
1866,  chap.  116,  f  9  (14  Stat,  at  L.  63),  did 
not  authorize  the  city  of  St.  Louis  to  im- 
pair the  rights  of  riparian  proprietors  by 
extending  the  streets  into  the  river;  and  a 
decision  that  a  lessee  of  property  situated 
on  the  bank  of  the  Mississippi  river,  within 
the  city  of  St.  Louis,  could  maintain  an  ac- 
tion against  the  city  for  such  extension  of 
a  street,  does  not  raise  any  Federal  ques- 
tion. St.  Louis  V.  Myers,  113  U.  S.  566,  5 
Sup.  Ct.  Rep.  640,  28:  1131 
Cited  In  St.  Louis  v.  Rats,  138  U.  S.  242,  34 

L.  ed.  947,  11  Sup.  Ct.  Rep.  837— Hardin 
V.  Jordan,  140  U.  S.  402,  35  L.  ed.  440.  11 
Sup.  Ct.  Rep.  838 — Shlvely  v.  Bowlby,  152 
U.  S.  44,  38  L.  ed.  347,  14  Sup.  Ct.  Rep. 
548 — ^Kean  v.  Calumet  Canal  &  Improv.  Co. 
100  U.  S.  481,  47  L.  ed.  1146,  33  Sup.  Ct. 
Rep.  651. 

1702.  A  decision  by  the  state  court,  that 
the  act  of  Congress  of  May  24,  1828,  grant- 
ing land  to  the  state  of  Ohio  for  the  con- 
struction of  canals,  did  not  constitute  a  con- 
tract for  the  perpetual  maintenance  of  such 
canals,  and  that  the  contract  thereby  made 
was  not  impaired  by  Ohio  act  May  18,  1894, 
abandoning  a  canal  and  leasing  it  to  a  rail- 
road company, — raises  a  Federal  question 
which  will  sustain  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States.  Walsh 
v.  Columbus,  H.  Valley  &  A.  R.  Co.  176  U. 
S.  469,  20  Sup.  Ct.  Rep.  393,  44:  548 
Cited  In  Illinois  C.  R.  Co.  v.  Chicago,  176  U. 

S.  657,  44  L.  ed.  626,  20  Sup.  Ct.  Rep.  509 
— Stearns  v.  Minnesota,  170  U.  S.  283,  45 
L.  ed.  170,  21  Sup.  Ct.  Rep.  73 — Wisconsin 
ex  rel.  Gates  v.  Commissioners  of  Public 
Land,  183  U.  S.  093,  46  L.  ed.  393,  22  Sup. 
Ct.  Rep.  934. 

In  suit  for  tort. 

1703.  No  question  as  to  the  impairment 
of  the  obligation  of  a  contract  by  a  state 
statute  requiring  the  purchaser  of  the  prop- 
erty and  franchises  of  a  railway  company 
to  assume  the  liability  of  that  company 
can  arise  in  a  suit  in  a  state  court  brought 
under  that  act  to  enforce  a  liability  found- 
ed on  tort,  and  not  arising  out  of  any  con- 
tract relations.  Winona  &  St.  P.  R.  Co.  v. 
Plainview,  143  U.  S.  371,  12  Sup.  Ct.  Rep. 
530,  36: 191 

Miscellaneous  instances. 

1704.  The  claim  that  the  Tennessee  act  of 
1877  giving  priority  to  certain  judgments 
over  mortgage  liens  was  an  impairment  of 
contractual  rights  given  by  a  prior  act  of 
the  legislature  to  a  railroad  company — the 
plaintiff  in  error — presents  a  Federal  ques- 
tion. East  Tennessee,  V.  &  G.  R.  Co.  v. 
Frazier,  139  U.  S.  288,  11  Sup.  Ct.  Rep.  517, 

35:  196 

1705.  WTiether  a  condition  attached  to  a 
conveyance  of  land  in  a  territory  for  the 
erection  of  public  buildings  has  been  broken 
by  the  adoption  of  a  constitution  by  the 
Btate   created    therefrom,   and  the    passage 


of  certain  sitatutes  refusing  to  carry  out  tlie 
agreement,  so  as  to  authorize  the  grantor 
to  revoke  the  deed  and  to  resume  possession 
of  the  premises,  is  not  a  question  respecting 
the  impairment  of  contract  obligations 
which  will  sustain  a  writ  of  error  from  the 
Lnited  States  Supreme  Court  to  a  state 
court.  Brown  v.  Colorado,  106  U.  S.  95, 
1  Sup.  Ct.  Rep.  175,  27:  132 

Cited  in  Susquehanna  Boom  Co.  v .  West 
Branch  Boom  Co.  110  U.  S.  58,  28  L.  ed. 
70,  3  Sup.  Ct.  Rep.  408 — Detroit  City  R. 
Co.  V.  Outhard,  114  U.  S.  136,  29  L.  ed.  110, 
5  Sup.  Ct.  Rep.  811 — Simmerman  v.  Nebras- 
ka. 116  U.  S.  54,  29  L.  ed.  535,  6  Sup.  Ct. 
Rep.  333— Endowment  Benev.  Asso.  v.  Kan- 
sas, 120  U.  S.  105,  30  L.  ed.  504,  7  Sup.  Ct. 
Rep.  499 — Iowa  v.  Chicago,  M.  ft  St  P.  R. 
Co.  4  Inters.  Com.  Rep.  426,  38  Fed.  393 — 
Iron  Mountain  R.  Co.  v.  Memphis,  37  C.  C. 
A.  428,  96  Fed.  180. 

1706.  A  decision  of  a  state  court  sustain- 
ing the  validity  of  a  note  ^ven  for  the  pur- 
chase price  of  slaves,  despite  a  provision  of 
the  state  constitution  adopted  subsequent 
to  the  making  of  the  note  prohibiting  re- 
covery on  such  contracts,  is  not  reviewable 
in  the  Supreme  Court  of  the  United  States. 
Sevier  v.  Haskell,  14  Wall.  12»  20:  827 

1707.  An  abuse  of  the  right  of  eminent 
domain  by  state  authorities  is  not  a  viola- 
tion of  a  contract  within  the  meaning  of 
the  Constitution,  and  gives  no  jurisdiction 
to  this  court.  Mills  v.  St.  Clair  County,  8 
How.  569,  12:  1201 
Cited  in  Dodge  v.  Woolsey,  18  How.  379,  15 

L.  ed.  421. 

1708.  The  contention  that  contract  obliga- 
tions are  impaired  b^  a  state  statute  pro- 
viding for  divorces  m  certain  cases  after 
hearing  by  a  court  of  competent  jurisdic- 
tion is  not  one  which  will  sustain  a  writ  of 
error  from  the  Supreme  Court  of  the  Unit- 
ed States  to  a  state  court.  Hunt  v.  Hunt, 
131   U.    S.   clxv.  Appx.   and  24:  1109 

Change  of  decisions. 

1709.  A  decision  of  a  state  court  upon  a 
question  of  law  cannot  be  reviewed  in  the 
Federal  Supreme  Court  as  presenting  a 
question  of  the  violation  of  the  14th 
Amendment  to  the  Federal  Constitution  be- 
cause such  decision  is  asserted  to  be  wrong, 
and  contrary  to  previous  decisions  of  the 
same  court.  Patterson  v.  Colorado  ex  rel. 
Attorney  General,  205  U.  S.  454,  27  Sup. 
Ct.  Rep.  556,  51 :  87» 

1710.  A  change  of  view  by  the  highest 
court  of  a  state  with  respect  to  the  limit  of 
pri\'ate  ownership  upon  tide  waters  does  not 
raise  a  case  under  the  contract  clause  of  the 
Federal  Constitution,  which  can  be  reviewed 
in  the  Supreme  Court  of  the  United  States. 
Mobile  Transp  Co.  v.  Mobile,  187  U.  S.  479, 
23   Sup.   Ct.  Rep.   170,  47:  26S 

1711.  A  Federal  question  which  will  sup- 
port a  writ  of  error  to  a  state  court  is  not 
raised  by  a  decision  of  such  court  against 
the  validity,  under  the  state  Con9tit;utJon«. 
of  a  statute  under  which  certain  bmds'v^efe 
issued,  although  it  had  held  such  statuta 
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Talid  before  their  issue,  there  being  no  sub- 
sequent legislation  touching  the  subject. 
Turner  v.  Wilkes  Coun^,  173  U.  S.  461,  19 
Sup.  Ct.  Rep.  464,  43:  768 

1712.  A  change  of  view  by  a  state  court 
in  regard  to  the  proper  construction  of  a 
state  statute,  even  if  its  former  holding  had 
become  a  rule  of  property,  cannot  constitute 
a  Federal  question  as  to  the  impairment  of 
the  obligation  of  a  contract,  for  which  a 
writ  of  error  will  lie  from  the  Supreme 
Court  of  the  United  States  to  a  state  court. 
Bacon  y.  Texas,  163  U.  S.  207,  16  Sup.  Ct. 
Rep.  1023,  41 :  132 

1713.  No  question  of  the  impairment  of 
the  obligation  of  the  contract  is  presented 
by  a  decision  of  a  state  court  construing  a 
state  statute  differently  from  the  construc- 
tion previously  placed  by  it  on  a  similar, 
but  not  identical  statute.  Wood  v.  Brady, 
150  U.  S.  18,  14  Sup.  Ct.  Rep.  6,  37:  981 
Dougherty  y.  Nevada  Bank,  160  U.  S.  171, 

16  Sup.  Ct  Rep.  258,  40:  382 

1714.  A  change  of  yiew  by  a  state  court 
as  to  the  proper  construction  of  a  state  stat- 
ute rdating  to  deeds  and  acknowledgments, 
80  as  to  render  invalid  a  deed  executed  prior 
to  the  enactment,  does  not  present  a  Fed- 
eral question.  Central  Land  Co.  v.  Laidley, 
169  U.  S.  103,  16  Sup.  Ct  Rep.   80, 

40:91 

As  to  remedies. 

1715.  When  a  judgment  has  been  ren- 
dered on  contract  in  a  state  court,  and  rem- 
edies for  its  collection  existing  at  the  tame 
of  the  making  of  the  contr^  are  taken 
away  by  state  Constitution  or  statute,  and 
the  depriyation  laiforced  by  tiie  final  judg- 
ment of  the  state  courts,  a  writ  of  error, 
under  U.  S.  Rey.  Stat  f  709,  U.  S.  Comp. 
Stat  1901,  p.  576,  may  be  taken  to  the 
United  States  Supreme  Court.  Shreyeport 
▼.  Cole,  129  U.  S.  36,  9  Sup.  Ct.  Rep.  210, 

32:  589 
Oii€d  in  New  Orleans  y.  Benjamin.  153  U. 
8.  424,  38  L.  ed.  769,  14  Sup.  Ct.  Rep.  905 
— CltUens*  Street  R.  Co.  v.  City  R.  Co.  56 
Fed.  751 — Los  Angeles  City  Water  Co.  y. 
Lo6  Angeles,  108  Fed.  710. 

1716.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  to  reyiew  a  state 
judgment,  where  the  case  presents  the  ques- 
tion whether  a  certain  state  statute  to 
which  that  judgment  gaye  effect  impaired 
the  obligation  of  a  contract  arising  out  of 
a  subscription  by  plaintiff  in  error  to  the 
stock  of  an  insurance  company  created  by 
the  laws  of  Missouri.  Hill  y.  Merchants' 
Mnt  Ins.  Co.  145  U.  8.  515,  10  Sup.  Ct. 
Bep.  589,  33:  994 

(8)  ValidUy  of  Federal  Law. 

Appeals  Taken  from  Courts  of  District  of 
Columbia,    see   supra,    1058-1061. 

What  Constitutes  a  Decision  of  the  Federal 
Question,  see  supra,  1352. 

1717.  A  case  cannot  be  brought  to  the  Su- 


preme Court  of  the  United  States  from  a 
state  court  because  that  court  did  not  sus- 
tain the  contention  that  an  act  of  Congress 
was  inyalid.  Rae  y.  Homestead  Loan  &  G. 
Co.  176  U.  S.  121,  20  Sup.  a.  Rep.  341, 

44:  398 

Baker  y.  Baldwin,  187  U.  S.  61,  23  Sup.  Ct. 

Rep.  19,  47:75 

1718.  No  question  as  to  the  yalidity  of  a 
Federal  law  arises,  within  the  meaning  of 
U.  S.  Rey.  Stat.  §  709  (U.  S.  Comp.  Stat. 
1901,  p.  675),  when  its  application  to  the 
cause  only  is  inyolved.  Cameron  y.  United 
States,  146  U.  S.  533,  13  Sup.  Ct.  Rep.  184, 

36:  1077 

1719.  The  yalidity  of  an  act  of  Congress 
is  not  drawn  in  question,  so  as  to  confer  ju- 
risdiction upon  the  Supreme  Court  of  the 
United  States  to  reyiew  the  judgment  of  a 
state  court,  every  time  rights  claimed  under 
such  statutes  are  oontroyerted.  Ferry  y. 
King  County,  141  U.  S.  668,  12  Sup.  Ct. 
Rep.  128,  35:  895 
Cook  County  y.  Calumet  &  C.  Canal  &  Dock 

Co.  138  U.  S.  635,  11  Sup.  Ct.  Rep.  435, 

34:  1110 

1720.  Under  U.  S.  Rey.  Stat  §  709  (U.  S. 
Comp.  Stat.  1901,  p.  675),  the  yalidity,  and 
not  the  construction,  of  a  treaty  or  statute 
of  the  United  States,  must  be  directly 
drawn  in  question.  United  States  ex  rel. 
South  Carolina  y.  Seymour  (South  Carolina 
y.  Seymour)  153  U.  S.  353,  14  Sup.  Ct.  Rep. 
871,  38:  742 
United  States  ex  rel.  Lisle  y.  Lynch,  137 

U.  S.  280,  11  Sup.  Ct.  Rep.  114,      34:  700 

1721.  The  words,  "the  yalidity  of  .  .  . 
a  statute,"  as  used  in  this  act  of  March  3, 
1885,  refer  only  to  the  power  of  Congress 
to  enact  the  statute  as  it  is  by  its  terms  or 
is  made  to  read  by  construction,  and  not  to 
mere  judicial  construction,  as  contradistin- 
guished from  a  denial  of  the  legislative 
power.  Baltimore  &  P.  R.  Co.  y.  Hopkins, 
130  U.  S.  210,  9  Sup.  Ct  Rep.  503,    32:  908 

1722.  A  decision  of  a  state  court  that  a 
tender  was  bad  because  made  in  legal  tender 
notes  of  the  United  States  inyolyes  a  ques- 
tion as  to  the  yalidity  of  the  legal  tender 
acts  of  Congress.  Dooley  y.  Smith,  13  Wall. 
604,  20:  547 
Cited  In  United  States  v.  Reese,  92  U.  S.  253, 

23  L.  ed.  577 — Wabash  R.  Co.  v.  Pearce, 
192  U.  S.  185,  48  L.  ed.  399,  24  Sup.  Ct. 
Rep.    231. 

1723.  A  decision  by  the  highest  court  of 
the  state  of  Nebraska,  that  the  Pawnee  res- 
eryation  lands  in  that  state  are  public  lands 
within  the  meaning  of  the  enabling  act  of 
April  19,  1864,  §  12  (13  Stat,  at  L.  47, 
chap.  59),  does  not  bring  into  question  the 
validity  of  that  section,  so  as  to  give  the 
Supreme  Court  of  the  United  States  the 
right,  under  U.  S.  Rev.  Stat.  §  709,  U.  S. 
Comp.  Stat.  1901,  p.  575,  to  review  the 
judgment  of  the  state  court.  Kennard  v. 
Nebraska,  186  U.  S.  304,  22  Sup.  Ct.  Rep. 
879,  46:  1175 
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1724.  A  contention,  on  a  motion  for  a 
directed  verdict,  that  the  cession  to  the 
United  States,  in  N.  J.  act  March  12,  1846, 
of  jurisdiction  over  a  certain  strip  of  land 
at  Sandy  Hook,  vested  in  the  United  States 
exclusive  legislative  jurisdiction  over  the 
littoral  waters  extending  3  miles  to  the 
eastward  of  the  coast  line,  presents  a  ques- 
tion respecting  the  exclusive  legislative 
power  of  Congress  under  U.  S.  Const,  art. 
1,  §  8,  d.  17,  which  will  sustain  a  writ 
of  error  from  the  Federal  Supreme  Court  to 
a  state  court.  Hamburg  American  S.  S.  Co. 
V.  Grube,  196  U.  S.  407,  25  Sup.  Ct.  Rep. 
352,  49:  529 

(4)  Validity  of  Federal  Authority. 

Necessity    and    Essentials    of    Decision    of 

Federal    Question,    see    supra,    1323. 
See  also  infra,  1883. 

1725.  The  validity  of  an  authority  exer- 
cised under  the  United  Stetes  is  not  drawn 
in  question,  so  as  to  confer  jurisdiction  on 
the  Supreme  Court  of  the  United  Stetes  of 
a  writ  of  error  to  a  stete  court,  every  time 
an  act  done  by  such  authority  is  disputed. 
Ferry  v.  King  County,  141  U.  S.  668,  12 
Sup.  Ct.  Rep.  128,  35:  895 
Cook  County  V.  Calumet  Sc  C.  Canal  &  Dock 

Co.  138  U.  S.  635,  11  Sup.  Ct.  Rep.  435, 

34: 1110 

United  States  ex  rel.  lisle  v.  Lynch,  137  U. 

S.  280,  11  Sup.  Ct.  Rep.  114,  34:  700 

1726.  Where  the  single  question  is  as  to 
the  existence  of  the  authority,  and  there 
could  have  been  no  decision  in  the  stete 
court  against  any  authority  under  the 
United  Stetes  existing  in  fact,  the  Supreme 
Court  of  the  United  Stetes  has  no  jurisdic- 
tion.    Millingar  v.  Hartupee,  6  Wall.  258, 

18:829 

1727.  The  validity  of  an  authority  exer- 
cised imder  the  United  States  is  drawn  in 
question  when  ite  existence  or  constitution- 
ality is  denied,  and  the  denial  forms  the 
subject  of  direct  inquiry.  United  States  ex 
rel.  Lisle  v.  Lynch,  137  U.  S.  280,  11  Sup. 
a.  Rep.  114,  34:  700 

1728.  A  question  as  to  the  validity  of  an 
authority  exercised  under  the  United  Stetes 
is  involved  in  a  suit  in  a  stete  court  which 
turns  upon  the  question  whether  the  Presi- 
dent of  the  United  Stetes  could,  under  an 
act  of  Congress  prohibiting  the  conveyance 
of  Indian  lands  except  by  his  permission, 
approve  an  Indian  deed  thirteen  years  after 
ite  execution.  Pickering  v.  Lomax,  145  U. 
S.  310,  12  Sup.  Ct.  Rep.  860,  36:  716 

1729.  Whether  the  authority  of  defend- 
ante  as  officers  in  the  army  of  the  United 
Stetes  is  a  valid  defense  to  an  action  to 
try  title  involves  the  question  of  the  valid- 
ity of  an  authority  exercised  under  the 
United  Stetes.  Stenley  v.  Schwalby,  147 
U.  S.  508,  13  Sup.  Ct  Rep.  418,  37:  259 
Stenley  v.  Schwalby,  162  U.  S.  255,  16  Sup. 

Ct.  Rep.  754,  40:  960 

^730.  The    defense   that   an   order   of   a 


Federal  court  requiring  claims  against  a 
receiver  to  be  prosecuted  by  intervention 
within  a  certein  time  bars  an  action  in  a 
stete  court  to  collect  such  claim  presents  a 
question  as  to  the  validity  of  an  authority 
exercised  under  the  United  Stetes,  or  the 
existence  of  a  right  or  immunity  claimed 
thereunder.  Texas  A,  P.  R.  Co.  v.  Johnson, 
161  U.  S.  81,  14  Sup.  a.  Rep.  260,      38:  81 

1731.  Neither  the  question  whether  the 
Commissioner  of  Patente  rightly  decided 
upon  the  presumptive  lawfulness  of  the 
right  of  a  stete  to  the  trademark  sought  to 
be  registered  by  it,  or  whether  the  Commis- 
sioner's duty  in  the  premises  was  of  such 
a  character  that  mandamus  would  lie  to 
compel  ite  performance,  involves  any  ques- 
tion as  to  the  validity  of  the  authority  exer- 
cised by  him  under  the  United  Stetes. 
United  Stetes  ex  rel.  South  Carolina  v.  Sey- 
mour, 153  U.  S.  353,  14  Sup.  Ct.  Rep.  871,' 

38:  742 

(5)  Treaties. 

Cases    Appealed    from    Federal    Court,    see 

supra,  951,  952,  980-982. 
Cases  Tried  in  Territorial  Courte,  see  supra, 

1019. 
How   Federal  Question   Raised,   see   supra, 

1208. 
Time    of    Raising    Federal    Questions,    see 

supra,  1284,  1285. 
Who  may  Raise   Question  of  Jurisdiction, 

see  infra,  2051,  2059. 
Reviewability  of  Question  as  to,  see  infra, 

2234,  2235. 
See   also   supra,    1644,    1720;    infra,    1754, 

1756. 

1732.  The  Supreme  Court  has  appellate 
jurisdiction,  under  the  judiciary  act  of  1789, 
chap.  20,  §  25,  over  the  final  judgment  or 
decrees  of  the  highest  court  of  law  or  equity 
of  a  stete,  having  jurisdiction  of  the  sub- 
ject-matter of  the  suit,  where  the  validity 
of  a  treaty  or  stetute  of,  or  an  authority 
exercised  under,  the  United  Stetes  is  drawn 
in  question  and  the  decision  is  against  ite 
validity;  or  where  the  validity  of  a  state 
stetute,  or  of  an  authority  exercised  under 
any  state  is  drawn  in  question  on  the 
ground  of  its  being  repugnant  to  the  Con- 
stitution, treaties,  or  laws  of  the  United 
Stetes,  and  the  decision  is  in  favor  of  ite 
validity;  or  the  construction  of  a  treaty  or 
statute  of,  or  commission  held  under,  the 
United  Stetes  is  involved,  and  the  decision 
is  against  the  title,  right,  privilege,  or  ex- 
emption, set  up  or  claimed  under  such 
clause  of  the  Constitution,  treaty,  stetute, 
or  commission.  Martin  v.  Hunter,  1  Wheat. 
304,  4:  97 
Crowell  V.  Randell,  10  Pet.  368,  9:  458 
Cited  In  Kendall  v.  United  Stetes,  12  Pet  644, 

9  L.  ed.  1228— Pollard  v.  Klbbe.  14  Pet. 
412,  10  L.  ed.  519 — Nashville  v.  Cooper.  6 
Wall.  253,  18  L.  ed.  863 — Home  Ins.  Co. 
V.  Dunn,  10  Wall.  227,  22  L.  ed.  70 — 
Claflln  V.  Houseman,  93  U.  S.  187,  23  I* 
ed.  838,  15  Nat.  Bankr,  Beg  54 — California 
Powder  Works  v.  Davis,  151  U.  8.  305,  38 
li.  ed.  208,  14  Sup.  Ct.  Rep.  350— McCul- 
loogh  V.  Virginia,  172  U.  8.  118,  43  L^  ed. 
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3S8,  19  Sup.  Ct.  Rep.  184 — Columbia  Waterdrawn  in  question.     Choteau  ▼.  Marguerite, 


Power    Co.    ▼.    Columbia   Rlectric    Street    R. 

Ugtit    ft   P.    Co.    172   U.    S.    488,   48    L.   ed. 

52(1.     19    Sop.    Ct.    Rep.    247— Yazoo    ft    M. 

VaUey   R.   Co.   ▼.   Adams,   180  U.   8.   14,   45 

L.  cd.  404,  21  Sup.  Ct.  Rep.  240 — Fairbank 

▼.   United   SUtes,  181  U.  S.  307,   45  L.  ed. 

872,  21  Sup.  Ct.  Rep.  648— Ex  parte  Gelaler, 

4   Woods,   383 — Cadle  v.  Tracy,   11   Blatchf. 

lis.    Fed.   Cas.  No.  2,279 — Connor  v.   Scott, 

4    Dill.    246,    Fed.   Cas.   No.   8,119— Flsk   v. 

Union   P.   R,    Co.  6  Blatchf.   367,  Fed.  Cas. 

No.    4,827 — Jobnson   v.  Monell,   Woolw.   395, 

Fed.     Cas.     No.     7,399 — North    Carolina    v. 

UnlTeraity,    1    Hughes,    135,    Fed.    Cas.    No. 

10,318 — Br  parte  Houghton,   7   Fed.  658,   8 

Fed.  898 — Crystal  Springs  Land  &  Water  Co. 

▼.  Um  Angeles,  76  Fed.  152 — ^Wamer  v.  The 

Uncle  Sam,  9  Cal.  723 — Wilcox  t.  Luco,  118 

C&l.    642,    45   L.R.A.   582,    62    Am.    St.   Rep. 

305,    45    Pac.   676 — Bx   parte   Henderson,    6 

Fla.  295 — McCormlck  t.  Humphrey,  27  Ind. 

150 — Ex  parte  Holman,  28  Iowa,  96,  4  Am. 

Rep.    159 — Copp   V.   LoulsYllle  &   N.   R.   Co. 

43    La.    Ann.    614,    12    L.R,A.   726,    26   Am. 

St.  Rep.   198,  9  So.  441— Fleming  v.  Clark, 

12   Allen,    195 — Jones   t.   Seward,   41   Barb. 

273 — Delafleld     T.     Illinois,     2     HUl,     108— 

Mechanics  &  T.  Bank  v.  Dakin,  8  Hun,  436 

— ^United    States   t.    Lathrop,    17    Johns.    15 

— State  V.  Trustees  of  the  University,  66  N. 

C.   716 — State  ▼.   Hoskins,   77   N.   C.   641^ 

Plqua    Bank    ▼.    Knonp,    6    Ohio    St.    380 — 

Hodgson  T.  Mlllward,  5  Phlla.  247.  3  Grant, 

Cas.    416,    20    Phlla.    Leg.    Int.    164 — Kulp 

T.  Bicketts,  6  Phlla.  307,  8  Grant,  Cas.  421, 

20    Phlla.    Leg.    Int.    268 — ^Taylor    v.    Place, 

4   R.   I.  357 — Simpson  v.  Wlllard.   14   S.   C. 

195 — Ex    parte   Towlwes,    48    Tex.    433 — Re 

Booth.    3    Wis.    88 — Ableman    v.    Booth,    11 

Wis.   508 — ^Knorr  t.  Home  Ins.  Co.  25  Wis. 

166.    3    Am.    Rep.    26 — Re   Tarble,    26    Wis. 

406.    3    Am.    Rep.    85 — ^Whiton    v.    Chicago 

ft  N.  W.  B.  Co.  26  Wlaa  436,  8  Am.  Rep.  101. 

1733.  When  the  highest  court  of  a  state 
decides  against  rights  claimed  under  a 
treaty  and  the  Constitution  of  the  United 
States,  this  court  has  jurisdiction,  under  the 
25th  section  of  the  judiciaiy  act*  Davis  v. 
Concordia  Parish,  9  How.  280,  13:  138 

1734.  The  appellate  jurisdiction  of  the 
Supreme  Court  of  the  United  States  in  cases 
involving  treaty  rights  is  not  limited  to 
cases  in  which  the  mere  abstract  construc- 
tion of  the  treaty  was  controverted.  A 
claim  that  a  title  is  protected  hj  a  treaty 
raises  a  Federal  question.  Martin  v.  Hun- 
ter, 1  Wheat.  304,  4:  97 
CUed  in   United   States  V.  Palmer,   8   Wheat. 

641.  4  U  ed.  480— The  Moses  Taylor  (The 
Moees  Taylor  v.  Hammons)  4  Wall.  428, 
18  L.  ed.  401— Baker  v.  Biddle,  Baldw.  403, 
Fed-  Cas,  No.  764— rnlted  States  v.  New 
Bedford  Bridge,  1  Woodb.  ft  H.  455,  Fed. 
cas.  No.  16,867— Frost  v.  Ilsl^,  66  Me. 
380. 

1735.  The  Supreme  Court  has  no  juris- 
diction of  a  case  brought  by  a  writ  of  error 
from  the  supreme  court  of  Missouri,  under 
f  25  of  the  judiciary  act,  upon  a  decision 
that  the  defendant  in  error  was  not  a  slave, 
fiince  by  such  decision  the  construction  of 
the  provision  of  the  treaty  ceding  the  terri- 
tory of  Itouisiana,  guaranteeing  the  prop- 
erty of   persons  residing  therein,   was  not 


12  Pet.  507,  9:  1174 

(Hied  in  Scott  v.  Sandford,   10  How.  682,  16 
L.  ed.   706. 

1736.  Whether  a  person  who  has  settled 
within  the  territory  of  an  Indian  Nation  is, 
by  reason  of  certain  treaties  made  by  the 
United  States  with  the  Indians,  entitled  to 
reside  there  free  from  any  legislative  in- 
terference on  the  part  of  the  states,  is  a 
Federal  question  for  the  purpose  of  sustain- 
ing a  writ  of  error  from  the  Supreme  Court 
of  the  United  States  to  a  state  court. 
Worcester  v.  Georgia,  6  Pet  615,      8:  483 

1737.  Where  protection  is  claimed,  under 
a  treaty,  against  confiscation,  and  the  state 
court  decides  against  the  right  claimed,  al- 
though on  the  ground  that  the  confiscation 
under  the  state  laws  was  complete  before 
the  treaty  was  made,  this  court  has  juris- 
diction on  writ  of  error.  Smith  v.  Maryland, 
use  of  Carroll,  6  Cranch,  286,  3:  225 
Cited   in   Martin  v.   Hunter,    1    Wheat.   359,   4 

L.  ed.  Ill — Craig  v.  Missouri,  4  Pet.  429, 
7  L.  ed.  910 — Crowell  v.  Randell,  10  Pet. 
893,  9  L.  ed.  468— Gill  v.  Oliver,  11  How. 
649,  13  L.  ed.  808 — Williams  v.  Oliver,  12 
How.  124,  13  L.  ed.  920. 

Right  to  award. 

1738.  The  mere  question  at  what  time,  if 
at  all,  the  interest  of  the  person  under  whom 
both  parties  claim  the  proceeds  of  an  award 
under  the  treaty  of  1839,  between  the  Unit- 
ed States  and  Mexico,  passed  from  him 
under  the  state  insolvent  law,  is  not  a 
Federal  one.     Gill  v.  Oliver,  11  How.  529, 

13:  799 
Cited  in  Williams  v.  Oliver,  12  How.  119.  13 
L.  ed.  918 — Milllngar  v.  Hartupee,  6  W&U. 
262,  18  L.  ed.  830 — Baltimore  &  P.  R.  Co. 
V.  Hopkins,  130  U.  S.  225,  32  L.  ed.  913,  9 
Sup.  Ct.  Rep.  503 — Borgmeyer  v.  Idler,  159 
U.  S.  415,  40  L.  ed.  201,  16  Sup.  Ct.  Rep. 
34 — Blackburn  v.  Portland  Gold  Min.  Co. 
175  U.  S.  586,  44  L.  ed.  283,  20  Sup.  Ct. 
Rep.  222. 

1739.  This  court  has  no  jurisdiction  to 
revise  the  decision  of  a  state  tribunal  in 
favor  of  one  claimant  against  another,  of 
proceeds  of  an  award  under  the  treaty  of 
1839  between  the  United  States  and  Mexico, 
the  decision  'depending,  not  upon  any  con- 
struction of  the  treaty,  and  not  being 
against  any  right  claimed  thereunder,  but 
merely  on  the  question  at  what  time,  if  at 
all,  the  interest  of  the  person  under  whom 
boih  parties  claimed  passed  from  him  under 
the  state  insolvent  law.  Williams  v.  Oliver, 
12  How.  Ill,  125,  13:  915,  921 
Cited  in  Williams  v.  Gibbes,  20  How.  536,  15 

L.  ed.  1013— Mayer  v.  White,  24  How.  320. 
16  L.  ed.  668 — Milllngar  v.  Hartupee,  6 
Wall.  262,  18  L.  ed.  830 — Klinger  v.  Mis- 
souri, 13  Wall.  263,  20  L.  ed.  637— Citi- 
zens' Bank  v.  Board  of  Liquidation  (Louis- 
iana ex  rel.  Citizens'  Bank  v.  Board  of 
Liquidation)  98  U.  S.  141,  26  L.  ed.  115 — 
Baltimore  &  P.  R.  Co.  v.  Hopkins,  130  U.  S. 
225,  32  L.  ed.  914,  9  Sup.  Ct.  Rep.  003 — 
Borgmeyer  v.  Idler,  159  U.  S.  416,  40  L.  ed. 
201,    16   Sup.   Ct.   Rep.   34. 

1740.  Where  the  contention  of  the  plain- 
tiflfs  in  error,  that  they  are  entitled  to  an 
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award  rendered  by  the  French  and  American 
Claims  CommiBsion,  is  founded  upon  the 
French  treaty  of  1880,  the  decision  of  the 
supreme  court  of  Louisiana  against  the 
rights  thus  asserted  by  them  presents  a 
question  for  the  jurisdiction  of  the  Supreme 
Court  of  the  United  States.  Burtne  v. 
Denis,  133  U.  S.  514,  10  Sup.  Ct.  Rep.  335. 

33:768 

Land  titles;  water  rights. 

See  also  infra,  3883. 

1741.  A  claim  of  title  under  a  Spanish 
grant,  averred  to  have  been  perfected  under 
the  treaty  of  February  22,  1819,  with  Spain, 
presents  a  Federal  question.  Mobile  Transp. 
Co.  V.  Mobile,  187  U.  S.  479,  23  Sup.  Ct. 
Rep.   170,  47:266 

1742.  The  effect  of  the  conquest  upon  the 
power  of  the  pueblo  of  San  Francisco  imder 
the  Mexican  laws  to  make  a  valid  grant  of 
pueblo  lands  is  not  a  Federal  question, 
where  its  solution  does  not  depend  upon  any 
congressional  legislation,  or  upon  the  treaty 
of  Guadalupe-Hidalgo,  but  is  a  question  of 
general  public  law.  San  Francisco  v.  Scott, 
111  U.  S.  768,  4  Sup.  Ct.  Rep.  688,  28:  593 
died    in    Chicago    &    A.    R.    Co.    ▼.    Wigglan 

Ferry  Co.  119  U.  S.  624,  30  L.  ed.  523, 
7  Sup.  Ct.  Rep.  398—61168  ▼.  Little,  134 
U.  S.  640,  33  L.  ed.  1063,  10  Sup.  Ct.  Rep. 
623 — TuUock  ▼.  Mulvane,  184  U.  S.  522, 
46  L.  ed.  670,  22  Sup.  Ct.  Rep.  372 — Hooker 
T.  Los  Angeles,  188  U.  S.  317,  47  L.  ed. 
400,  63  L.R.A.  477.  23  Sup.  Ct.  Rep.  305 
— McFadden  ▼.  Robinson,  10  "Sawy.  400,  22 
Fed-    12. 

1743.  Whether  or  not  a  partition  among 
the  grantees  from  the  Mexican  sovemment 
was  made  under  the  authorities  of  an  appro- 
priate Mexican  tribunal  before  the  treaty  of 
Guadalupe -Hidalgo,  involves  no  Federal 
question,  although  a  valid  partition  before 
the  treaty  would  have  created  rights  which 
the  United  States  would  be  bound,  under 
that  treaty,  to  respect.  Phillips  v.  Mound 
City  Land  &  Water  Asso.  124  U.  S.  605, 
8  Sup.  Ct.  Rep.  657,  31 :  588 

1744.  The  issue  as  to  whether  one  of  the 
two  Mexican  grants  confirmed  by  the  United 
States  under  which  the  parties  respectively 
claim  was  forged  or  obtained  by  fraud  does 
not  present  a  question  respecting  right  or 
title  under  the  treaty  of  Guadalupe-Hidalgo 
or  the  act  creating  a  special  tribunal  for 
the  determination  of  private  land  claims. 
California  Powder  Works  v.  Davis,  151  U. 
S.  389,  14  Sup.  Ct  Rep.  350,  38:  206 
Cited   In    Crystal    Springs   Land   i  Water    Co. 

V.  Los  Angeles,  177  U.  S.  169,  44  L.  ed.  720, 

20  Sup.  Ct.  Rep.  573 — De  Lamar's  Nevada 
Gold  Mln.  Co.  v.  Nesbitt,  177  U.  S.  527,  44 
L.  ed.  874,  20  Sup.  Ct.  Rep.  715 — Hooker 
V.  Los  Angeles,  188  U.  S.  317,  47  L.  ed. 
490,  63  L.R.A.  477,  23  Sup.  Ct.  Rep.  395 
— King  V.  McLean  Asylum.  12  C.  C.  A.  143, 

21  U.  S.  App.  407,  64  Fed.  329 — Crystal 
Springs  Land  &  Water  Co.  v.  Los  Angeles, 
76  Fed.  152 — Crystal  Springs  Land  &  Water 
Co.  ▼.   Lo^  Angeles,    82    Fed.    117. 

1745.  Congrec3.  in  acting  upon  complete 
grants  protected  by  the  treaty  under  which 


Louisiana  was  admitted  to  the  Union,  reoog' 
nized  them  as  they  stood;  and  their  confir- 
mation by  Congress  had  reference  to  no  par- 
ticular surveys;  and  a  decision  of  a  «tate 
court  in  opposition  to  one  of  these  surveys 
is  not  against  the  validity  of  a  title  exists 
ing  under  an  act  of  Congress,  and  this  court 
has  no  jurisdiction.  McDonogh  v.  Millau- 
don,  3  How.  693,  11:787 

1746.  A  decision  of  the  highest  court  of 
Louisiana  upholding  the  title  of  the  paten- 
tee under  an  incomplete  grant  from  the 
Spanish  government  confirmed  by  the  Unit- 
ed States,  as  against  the  contention  of  the 
city  of  New  Orleans  that  the  land  was  part 
of  a  quay  dedicated  to  the  use  of  the  city 
in  the  original  plan  of  the  town,  and  not 
gran  table  by  the  King  of  Spain,  cannot  be 
reviewed  by  the  Federal  Supreme  Court 
when  it  is  not  shown  that  the  city  of  New 
Orleans  is  protected  bv  the  treaty  ceding 
Louisiana  to  the  United  States,  or  by  some 
act  of  Congress  applicable  to  that  title. 
New  Orleans  v.  De  Armas,  9  Pet.  224, 

9:  109 
Cited  in  McDonogh  v.  Millaudon,  8  How. 
705,  11  L.  ed.  703 — Crystal  Springs  Land 
&  Water  Co.  v.  Los  Angeles,  177  U.  S.  Itfli, 
44  L.  ed.  720,  20  Sup.  Ct.  Rep.  573 — Hooker 
V.  Los  Angeles,  188  U.  8.  818,  47  L.  ed. 
401,   63   L.R.A.   477,   23   Sop.   Ct.   Rep.   395. 

1747.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  to  review  a  judgment 
of  the  supreme  court  of  a  state  in  an  action 
to  recover  lands,  where  the  matter  in  dis- 
pute arises  under  either  the  French  treaty 
of  1803,  the  acts  of  Congress  in  regard  to 
the  lands,  or  the  authority  of  some  officer 
of  the  government  of  the  United  States  exer- 
cised over  them.  Glasgow  v.  Baker,  128  U. 
S.  660,  9  Sup.  Ct.  Bep.  154,  32:  513 
Cited  in    Crystal   Springs   Land  ft  Water  Co. 

V.  Los  Angeles,  82  Fed.  119. 

1748.  A  suit  to  establish  water  rights  con- 
nected with  lands  included  in  a  grant  from 
the  Mexican  government,  which  rights  are 
claimed  to  be  within  the  protection  of  the 
treaty  with  Mexico,  is  held  to  involve  no 
Federal  question  for  the  purpose  of  giving 
jurisdiction  to  the  Federal  courts.  Crystal 
Springs  Land  &  Water  Co.  v.  Los  Angeles, 
177  U.  S.  169,  20  Sup.  Ct  Rep.  573,  44. 720 
Cited   in   Hooker   v.    Los   Angeles,    188    U.    8. 

318,  47  L.  ed.  491,  63  L.R.A.  478.  23 
Sup.  Ct.  Rep.  395 — Boston  &  M.  Consol. 
Copper  &  S.  Min.  Co.  v.  Montana  Ore  Pur- 
chasing Co.  188  n.  S.  643,  47  L.  ed.  633,  23 
Sup.    Ct.    Rep.    434. 

1749.  There  is  not  sufficient  foundation 
for  the  contention  that  the  sovereignty  of 
the  State  of  Iowa  over  the  bed  of  an  inland 
lake  meandered  by  the  Federal  government 
depends  upon  the  treaty  ceding  Louisiana  to 
the  United  States,  or  Uie  act  of  Congress  in 
pursuance  thereof  admitting  Iowa  into  the 
Union  on  an  equal  footing  with  the  original 
states,  to  render  the  decision  of  a  state  court 
adverse  to  the  state*s  claim  of  title  by  vir- 
tue of  such  sovereignty  reviewable  in  the 
Supreme  Court  of  the  United  States.  Iowa 
V.  Rood,  187  U.  S.  87,  23  Sup.  Ct.  Rep.  49, 

47:86 
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Sztradltlon. 

Reviewability    of    Question    as    to,    see 
infra,  2111. 

1750.  Whether  extradition  proceedings 
were  in  violation  of,  and  forbidden  by,  the 
treaty  with  the  country  from  which  extra- 
dition was  accomplished,  is  a  Federal  ques- 
tion. Ker  V.  Illinois,  119  U.  S.  436,  7 
Sup.  Ct.  Rep.  225,  30:  421 

(0)  Rights  and  Immunities  Claimed 
tAfider  Federal  Law  an  Authority 
Ctenerally, 

On  Appeal  from  Circuit  Court  of  Appeals, 
see  supra,  III.  d,  2,  e. 

Frivolousncss  of  Federal  Question,  see 
supra,  III.  d,  9,  &. 

Time  of  Raising  Federal  Question,  see 
supra.  III.  d,  9,  f. 

Necessity  and  Essentials  of  Decision  of 
Federal  Question,  see  supra.  III.  d,  9,  y. 

pMee  Appealed  from  Federal  Court,  see 
supra.  III.  d,  3,  ^   (3). 

How  Federal  Question  Raised,  see  supra, 
III.  d,  9,  6. 

What  Constitutes  Decision  of  Federal  Ques- 
tion, see  supra.  III.  d,  9,  y  (4)   (d). 

Neeeftsity  that  Decision  of  Federal  Ques- 
tion by  Controlling,  see  supra,  lU.  d, 

9,  g,  (7). 
Nature  of  Decision  as  Affecting  Right  of 

Review,  see  supra,  HE.  d,  9,  g  (5). 
Repugnancy  of  State  Statutes  or  Author- 
ity, to  Federal  Iaw,  see  supra,  III.  d, 

9,  *  (2). 
Appeals  Taken  from  Territorial  Courts,  sec 

supra,  1019-1029. 
Who  may  Raise  Question  of  Jurisdiction, 

see  infra,  IDL  d,  9,  i. 
Reviewability  of  Question  as  to,  see  infra, 

lU.  d,  9,  /,  (3). 
What  Record  Must  Show  as  to,  see  infra, 

UL  d,  9,  fc. 

also  supra,  IIL  d,  6,  h;  1637,  1732. 


1751.  A  Federal  question  which  must  be 
decided  in  order  to  dispose  of  the  case  in  a 
state  court  \9  sufficient  to  give  jurisdiction 
to  the  Supreme  Court  of  the  United  States 
on  writ  of  error.  Missouri,  K.  &  T.  R.  Co. 
V.  Haber,  169  U.  S.  613,  18  Sup.  Ct.  Rep. 
48S,  42: 878 

1752.  Where  the  dedsioB  was  against  an 
authority  set  up  under  an  act  of  Con- 
gress^ this  court  has  jurisdiction.  McGuire 
T.   MassachusetU,  3   Wall.   387,         18:226 

1753.  The  Federal  right  relied  upon  to 
^ve  the  Supreme*  Court  of  the  United 
States  jurisdiction  of  a  writ  of  error  to  a 
state  court  need  not  be  created  by  Federal 
law.  It  is  sufficient  if  the  right  is  one  pro- 
tected by  the  Federal  Constitution,  treaties, 
or  laws,  from  whatever  source  the  right 
may  spring.  New  Orleans  v.  De  Armas, 
9  Pet.  224,  9:  109 
Cited   In    C rowel]  v.  Randell,   10   Pet.   398,   9 

L.  ed.  471K-— Choutean  v.  Bckhart,  2  How. 
872,  11  L.  ed.  304 — Iowa  v.  Rood,  187 
U.   S.   92,  47   L.   ed.   90,   23   Sup.    Ct.   Bep. 


49 — Crystal  Springs  Land  &  Water  Co.  v. 
Los  Angeles,  82  Fed.  118 — State  ex  rel. 
Kttj,    Gen.    v.    Oieason,    12    Fla.   271. 

1754.  Cases  arising  in  state  courts,  in- 
volving questions  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  or 
treaties,  or  imder  some  other  Federal  au- 
thority, are  completely  within  the  exercise 
of  the  judicial  power  of  the  United  States, 
as  much  so  as  if  the  cases  had  been  or- 
iginally brought  in  some  inferior  Federal 
court;  but  no  other  cases  tried  in  the  state 
courts  can  be  brought  under  the  appellate 
jurisdiction  of  this  court,  or  of  any  in- 
ferior Federal  court  in  which  appellate 
jurisdiction  may  have  been  conferred.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Chicago,  166  U.  S. 
226,  17  Sup.  Ct.  Rep.  581,  41 :  979 
Cited  in  Brown  v.  New  Jersey,  176  U.  S.  175, 

44  L.  ed.  120,  20  Sup.  Ct.  Rep.  77. 

1755.  A  case  arises  under  the  Constitu- 
tion or  a  law  of  the  United  States  within 
the  constitutional  provision  in  regard  to 
Federal  jurisdiction  whenever  its  correct 
decision  depends  upon  the  construction  of 
either.     Cohen   v.   Virginia,   6  Wheat.   264, 

5:  257 
Cited  in  Charles  River  Bridge  Co.  v.  Warren 
Bridge  Co.  11  Pet.  585,  9  L.  ed.  839 — 
Nashville  v.  Cooper,  6  Wall.  253,  18  L.  ed. 
853— Uttle  York  Gold-Washing  &  Water  Co. 
V.  Keyes,  96  U.  S.  201,  24  L.  ed.  658— 
New  Orleans,  M.  ft  T.  R.  Co.  v.  Mississippi, 
102  U.  S.  140,  26  L.  ed.  08 — Ames  v.  Kansas, 
111  U.  S.  462,  28  L.  ed.  487,  4  Sup.  Ct. 
Bep.  437 — Kansas  P.  R.  Co.  v.  Atchison, 
T.  ft  S.  F.  R.  Co.  112  U.  S.  416,  28  L.  ed. 
795,  5  Sup.  Ct.  Rep.  208 — Starin  v.  New 
York,  116  U.  S.  257,  29  L.  ed.  390,  6  Sap. 
Ct.  Rep.  28 — United  SUtes  v.  Old  Settlers, 
148  U.  S.  468,  37  L.  ed.  624,  18  Sup.  Ct. 
Rep.  650 — La  Abra  Silver  Mln.  Co.  v.  ^nl^ 
ed  States,  175  U.  S.  465,  44  L.  ed.  234,  20 
Sup.  Ct.  Rep.  168 — Blackburn  v.  Portland 
Gold  Min.  Co.  176  U.  S.  580,  44  L.  ed. 
281,  20  Sup.  Ct.  Rep.  222 — ^Patton  v.  Brady, 
184  U.  S.  611,  46  L.  ed.  715,  22  Sap.  Ct. 
Rep.  498 — Connor  v.  Scott,  4  Dill.  246,  Fed. 
^  Cas.  No.  3,119 — Dowell  v.  Griswold,  5  Sawy. 
43,  Fed.  Cas.  No.  4,041 — ^Magee  v.  Union 
P.  R.  Co.  2  Sawy.  449,  Fed.  Cas.  No.  8,046 
— United  States  v.  Williams,'  4  Cranch  C. 
C.  392,  Fed.  Cas.  No.  16.712 — Van  Allen 
V.  Atchison,  C.  ft  P.  R.  Co.  1  McCrary,  600, 
8  Fed.  546 — Stanley  v.  Albany  County,  19 
Blatchf.  147,  6  Fed.  661— Illinois  v.  Illinois 
C.  R.  Co.  33  Fed.  725^Brl8Coe  v.  Southern 
Kansas  B.  Co.  40  Fed.  277 — Jones  v.  Flor- 
ida C.  ft  P.  R.  Co.  41  Fed.  71 — Dunton 
V.  Math,  45  Fed.  395 — Wise  v.  Nixon,  76 
Ped.  6 — Nashville,  C.  ft  St.  L.  R.  Co.  v. 
Taylor,  86  Fed.  181 — Dewey  Mln.  Co.  v. 
Miller.  06  Fed.  2 — Arkansas  v.  Kansas  ft 
T.  Coal  Co.  96  Fed.  357 — South  Carolina 
V.  Virginia-Carolina  Chemical  Co.  117  Fed. 
728 — Manlgault  v.  Ward,  123  Fed.  711 — 
Anthony  v.  Burrow,  129  Fed.  787 — Lord 
V.  Cannon,  75  Oa.  308 — Bryan  v.  Bates, 
12  Allen,  209 — State  v.  Hosklns,  77  N.  C. 
541 — Setzer  v.  Douglass,  91  N.  C.  429 — 
Applegate  v.  Dowell,  15  Or.  527,  16  I'ac. 
651 — State  v.  Southern  P.  Co.  23  Or.  431, 
31  Pac.  960 — Kulp  v.  Rlcketts.  3  Grant, 
Cas.  425,  5  Phila.  307,  20  Phlla.  Leg.  Int. 
268 — Hodgson  t.  Mill  ward,  6  Phlla.  247, 
20  Phlla.  Leg.  Int.  164— Texas  ft  P.  R.  Co. 
V.    McAllister,   59   Tex.    369. 
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1756.  Final  judgments,  whether  in  civil 
or  criminal  cases,  rendered  by  the  highest 
court  of  a  state  in  which  a  decision  in  the 
case  could  be  had,  against  a  right  specially 
set  up  or  claimed  under  the  Constitution, 
laws,  or  treaties  of  the  United  States,  may 
be  re-examined  by  the  Supreme  Court  on 
writ  of  error.  Whitten  v.  Tomlinson,  160 
U.  S.  231,  16  Sup.  a.  Rep.  297,  40:  406 
Cited   in    Holder   t.   Aultman,   M.    &    Co.    169 

U.  S.  89,  42  L.  ed.  672,  18  Sup.  Ct.  Kep. 
269 — Loeb  y.  Columbia  Twp.  179  U.  S.  481, 
45  L.  ed.  286,  21  Sup.  Ct  Rep.  174~-Field 
V.  Barber  Asphalt  Paving  Co.  194  U.  S. 
621,  48  L.  ed.  1153,  24  Sup.  Ct.  Rep.  784 
— Re    Matthews,    122    Fed.    252. 

1757.  This  court  has  jurisdiction,  on  a 
writ  of  error  from  a  state  court,  of  a  case 
between  citizens  of  the  same  state,  both 
claiming  under  the  same  act  of  Congress. 
Matthews  ▼.  Zane,  4  Cranch,  382,  2:  654 
Cited  In   Buel  t.   Van   Ness,  8  Wbeat.  324,   5 

L.  ed.  627 — Ross  v.  Doe,  1  Pet.  664,  7  L. 
ed.  306 — Mobile  y.  Eslaya,  16  Pet.  249, 
10  L.  ed.  953 — Kissell  y.  St.  Louis  Public 
Schools,  18  How.  27,  15  L.  ed.  328 — Lewis 
y.  Lewis,  9  Mo.  190,  43  Am.  Dec.  540 — 
Kulp  y.  Ricketts,  5  Phlla.  307,  8  Grant,  Cas. 
421. 

1758.  The  exercise  by  Congress  of  its  re- 
served power  to  annul  portions  of  a  terri- 
torial act,  accompanied  by  its  assent  to 
the  residue,  does  not  make  the  statute  an 
act  of  Congress,  so  that  a  claim  of  right 
under  it  will  present  a  Federal  question, 
which  will  sustain  a  writ  oi  error  from  the 
Supreme  Court  of  the  Unitbd  States  to  a 
state  court.  Miners'  Bank  v.  Iowa,  12  How. 
1,  13: 867 
Cited  in  Scott  y.  Sandford,   19   How.  601,   15 

L.  ed.  741 — Lyons  y.  Woods,  153  U.  S.  661, 
38  L.  ed.  858,  14  Sup.  Ct.  Rep.  959 — 
Murphy  y.  Utter,  186  U.  S.  106,  46  U.  S. 
1077,  22  Sup.  Ct.  Rep.  776 — Saginaw  Gas- 
light Co.  y.  Saginaw,  28  Fed.  532 — Northern 
P.  B.  Co.  y.  Barnes,  2  N.  D.  350.  51  N.  W. 
386 — ^Terrltory  ex  rel.  Smith  y.  Scott,  3 
Dak.  400,  20  N.  W.  401— Guild  y.  Firsts 
Nat.  Bank,  4  S.  D.  582,  57  N.  W.  499— 
Baca  y.  Peres,  8  N.  M.  197,  42  Pac.  162 
— Whitmore  y.  Hardin,  3  Utah,  130,  1  Pac. 
465 — United  States  y.  Church  of  Jesus 
Christ  of  L.  D.  S.  5  Utah.  373,  15  Pac.  473 
— State  y.  Norman,  16  Utah,  466,  52  Pac. 
986 — France  y.  Connor,  4  Wyo.  461,  27 
N.    W.   509. 

1759.  Where  no  question  is  raised  as  to 
the  yalidity  of  a  statute  of  the  United 
States,  but  merely  as  to  the  application  of 
the  statute  to  the  case,  no  Federal  question 
arises.  Cameron  y.  United  States,  146  U. 
S.  533,  13  Sup.  a.  Rep.  184,  36:  1077 

1760.  A  decision  which  does  not  deny  the 
yalidity  of  an  act  of  Congress,  or  deny  any 
right  claimed  under  it,  does  not  present  a 
Federal  question  merely  because  the  rights 
of  the  parties  were  in  some  respects  based 
upon  an  act  of  Congress.  Missouri  P.  R.  Co. 
y.  Fitzgerald,  160  U.  8.  556,  16  Sup.  Ct. 
Rep.  389,  40:  536 

1761.  It  does  not  follow  that  the  state 
court  decided  against  any  title,  right,  priy- 
ilege,   or    Immunity    in    exercising    its    ju- 


risdiction, because  the  suit  might  faaye  been 
brought  in  a  circuit  court  of  the  United 
States  or  remoyed  thereto  from  the  state 
court,  on  the  ground  that  it  arose  under 
the  laws  of  the  United  States.  Texas  &  P. 
R.  Co.  V.  Griffin,  151  U.  S.  105,  14  Sup.  Ct. 
Rep.  259,  38:90 

1762.  A  decision  of  a  state  court  in  a 
case  in  which  rights  under  a  statute  of  the 
United  States  were  claimed  by  the  defend- 
ant is  reyiewable  in  the  Supreme  Court  of 
the  United  States,  where  that  statute  was 
referred  to  by  the  highest  state  court  and 
was  an  element  in  its  decision.  Hammond 
V.  Whittredge,  204  U.  S.  538,  27  Sup.  Ct. 
Rep.  396,  51 :  606 

1763.  Merely  setting  up  a  general  right 
under  a  Federal  statute  does  not  present  a 
case  within  the  first  category  of  cases 
specified  in  U.  S.  Rey.  SUt.  §  709,  U.  S. 
Comp.  Stat.  1901,  p.  575,  of  *'an  authority 
exercised  under  the  United  States,"  where 
the  yalidity  of  the  statute  'is  not  in  ques- 
tion. Telluride  Power  Transmission  Co.  \. 
Rio  Grande  Western  R.  Co.  175  U.  S.  639, 
20  Sup.  Ct.  Rep.  245,  44:  305 

1764.  A  controversy  as  to  rights  claimed 
under  an  act  of  Congress  falls  within  the 
3d  clause  of  U.  S.  Rev.  SUt.  §  709  (U.  S. 
Comp.  Stat.  1901,  p.  575),  as  a  case  where- 
in a  title  or  right  is  claimed  under  a  stat- 
ute of  the  United  States.  Telluride  Power 
Transmission  Co.  v.  Rio  Grande  Western  R. 
Co.  175  U.  S.  639,  20  Sup.  Ct.  Rep.  245, 

44:305 

1765.  The  denial  by  a  state  court  of  a 
right  of  action  expressly  based  on  an  act  of 
Congress  presents  a  Federal  question  which 
gives  the  Supreme  Court  of  .the  United 
States  jurisdiction  to  review  a  decision  of 
such  state  court.  Talbot  v.  First  Nat. 
Bank,  185  U.  S.  172,  22  Sup.  Ct.  Rep.  612, 

46:857 

1766.  Where  both  parties  in  a  state  court 
claim  under  the  same  act  of  Congress,  a 
Federal  question  is  presented  of  which  the 
Supreme  Court  has  appellate  jurisdiction. 
Ross  v.  Doe  ex  dem.  Barland,  1  Pet.  6or>. 

7:302 
Cited  in   Mobile   v.   Eslaya,   16   Pet.   249,    10 
L.    ed.    953 — Kissell    v.    St.    Louis    Public 
Schools,   18   Hew.   27,   15   L.  ed.   328. 

1767.  Where  both  parties  in  a  state  court 
claim  under  the  same  act  of  Congress,  a 
Federal  question  is  presented,  and  this 
court  has  appellate  jurisdiction  at  the  in- 
stance of  whichever  party  is  defeated.  Buel 
V.  Van  Ness,  8  Wheat.  312,  5:624 

1768.  A  writ  of  error  to  a  state  court 
will  not  be  dismissed  for  want  of  jurisdic- 
tion where  the  rights  asserted  by  both  par- 
ties are  founded  on  acts  of  Congress,  and 
require  the  construction  of  those  acts  to  de- 
termine their  conflicting  claims.  St.  Paul 
&  S.  C.  R.  Co.  V.  Winona  &  St.  P.  R.  Co. 
112  U.  S.  720,  5  Sup.  Ct.  Rep.  334,    28:  872 

1769.  Where  it  appears  that  wmie  title. 
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ri^t,  priyilege,  or  immunity,  on  which  the 
recovery  depends,  will  be  defeated  by  one 
construction  of  the  Constitution  or  a  law 
of  the  United  States,  or  sustained  by  the 
opposite  construction,  the  case  is  one  aris- 
ing under  the  Constitution  or  laws  of  the 
United  States.  Cooke  y.  Avery,  147  U.  S. 
375,  13   Sup.   Ct.  Rep.   340,  37:209 

Cited   In    Walker    ▼.    Windsor    Nat.    Bank,    5 

C.  C.   A.   431,   5   17.   8.   App.   423,    56   Fed. 

80— South   Carolina  t.  Port  Royal   &  A.   K. 

Co.  56  Fed.   334 — Bailey  t.   Moaher,   11   C. 

C  A.  307,  27  U.  S.  App.  389,  63  Fed.  401 

— ^National    Bank    of    Commerce    Y.    Wade, 

84  Fed.  12 — Arkansas  y.  Kansas  &  T.  Coal 

Co.  96  Fed.  355 — Nevada   Sierra  Oil   Co.  v. 

Miller,    97     Fed.    690 — State    ex    rel.    Atty. 

Gen.    v.    Frost,    113    Wis.    647,    89    N.    W. 

916.  • 

United  States  a  party. 

1770.  The  United  States  may  assert  a 
Federal  right  which  private  parties  could 
not  have.  Stanley  v.  Schwalby,  162  U.  S. 
255,  16  Sup.  a.  Rep.  764,  40:  960 

1771.  The  mere  fact  that  judgment  was 
rendered  in  a  state  court  against  the 
United  States  does  not  confer  jurisdiction 
on  the  Supreme  Court  of  the  United  States 
to  review  such  judgment.  United  States  v. 
Thompson,  93  U.  S.  586,  23:  982 

Liability  of  Federal  jndge  or  marshal. 

1772.  Where  the  only  question  involved 
in  the  decision  of  a  state  court  was  that 
a  Federal  judge  who  pronounced  an  'unauth- 
orized sentence  was  not  liable  for  false  im- 
prisonment because  in  so  doing  he  acted  in 
his  judicial  capacity,  no  Federal  question 
18  presented  of  which  the  Supreme  Court  of 
the  United  States  has  jurisdiction.  Lange 
V.  Benedict,  99  U.  8.  68,  25:  469 
Cited  in  Manning  v.   French,   133  U.   S.   191, 

33  Lw  ed.   585,  10  Sup.  Ct.   Rep.   258. 

1773.  A  decision  of  a  state  court  that  a 
judge  of  the  court  of  commissioners  of  Ala- 
bama claims  was  not  liable  in  damages  for 
preventing  a  person  from  acting  as  an  at- 
torney and  counselor  in  such  court  because, 
in  concurring  in  the  order  complained  of, 
he  acted  in  his  judicial  capacity,  in  itself 
involves  no  Federal  question  which  will  au- 
thorize a  review  of  the  decision  in  the  Su- 
preme Court  of  the  United  States.  Man- 
ning V.  French,  133  U.  S.  186,  10  Sup.  Ct. 
Rep.  258,  33:  582 
aud  in  Winona  ft  St.  P.  R.  Co.  v.  Plainview, 

143  U.   S.  891,  86  L.  Sd.  199,  12  Sup.   Ct. 
Rep.  530. 

1774.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  of  a  writ  of  error  to 
a  state  court  in  a  suit  against  a  United 
States  marshal  for  taking  goods  on  a  writ 
of  attachment  issued  out  of  a  United 
states  court,  as  defendant  claims  the  pro- 
tection of  an  authority  exercised  under  the 
United  States.  Etheridge  v.  Sperry,  139 
U.  S.  266.  11  Sup.  Ct.  Rep.  563,  35:  171 
OiUd  in  McNnlta  v.  Lochrld^e,  141  U.  S.  331, 

35  L.  ed.  799.  12  Sup.  Ct.  Rep.  11— Stanley 
V.  Schwalby.  162  U.   S.  279.  40  L.  ed.  968.  | 
16  Sup.  Ct.  Rep.  764 — Avery  v.  Topper.  170 
U.  8.  811,  45  L.  ed.  205,  21   Sup.  Ct.   Rep. 


94— State   v.   Walte,   101  Iowa,   380,   70   N. 
W.    596. 

1775.  Where  the  soundness  of  the  state 
court's  instructions  on  which  judgment  was 
rendered  against  a  United  States  marshal 
for  the  value  of  the  property  of  a  bankrupt 
which  he  had  seized  under  a  provisional 
warrant  from  a  district  court  of  the  United 
States  depended  upon  the  authority  con- 
ferred on  the  marshal  by  such  warrant,  the 
case  was  regarded  by  the  Supreme  Court 
of  the  United  States  as  one  properly  with- 
in its  appellate  jurisdiction.  Sharpe  v. 
Doyle,  102  U.  S.  686,  26:  277 
Oited  in  Tellurlde  Power  Transmission  Co.  v. 

Rio  Grande  Western  R.  Co.  175  U.  S.  648» 
44   L.   ed.   807,   20   Sup.   Ct.   Rep.   245. 

Suit  on  injunction  bond  given  in  Feder- 
al court. 

1776.  The  question  whether,  in  an  action 
brought  in  a  state  court  on  an  injunction 
bond  given  in  a  Federal  court,  the  state 
court  is  bound  to  apply  to  such  a  bond  the 
rule  prevailing  in  the  courts  of  equity  of 
the  United  S^tes,  involves  a  claim  of  im- 
mimity  under  an  authority  exercised  under 
the  United  States  reviewable  in  the  United 
States  Supreme  Court.  Missouri,  K.  &  T. 
R.  Co.  V.  ElUott,  184  U.  S.  530,  22  Sup. 
a.  Rep.  446,  46:  673 
Cited  In  Layton   v.   Missouri,   187   U.   S.   360, 

47  L.  ed.  216.  23  Sup.  Ct.  Rep.  137— Man- 
ley  V.  Park,  187  U.  S.  550,  47  L.  ed.  298, 
23  Sup.  Ct.  Rep.  208 — Fidelity  &  D.  Co.  v. 
L.  Buckl  &  Son  Lumber  Co.  180  U.  8.  138, 

47  L.  ed.  749,  23  Sup.  Ct.  Rep.  582 — Penn- 
sylvania R.   Co.  V.   Hughes,   191   U.   S.  487, 

48  L.  ed.  272,  24  Sup.  Ct  Rep.  132 — Burt 
V.  Smith,  203  U.  S.  135,  51  L.  ed.  126,  27 
Sup.  Ct.  Rep.  37 — Western  U.  Teleg.  Co.  v. 
Hughes.  203  U.  S.  m)7,  51  L.  ed.  295.  27 
Sup.  Ct.  Rep.  162 — Files  v.  Davis,  118  Fed. 
468 — Llndeberg  v.  Howard,  77  C.  C.  A.  27, 
146  Fed.  471 — Mathew  v.  Wabash  R.  Co. 
115   Mo.   App.   480,   81    8.   W.   646. 

1777.  The  question  whether  there  can  be 
any  liability  on  an  injunction  bond  given 
in  the  course  of  proceedings  in  a  Federal 
court,  because  of  the  alleged  effect  of  cer- 
tain stipulations  dismissing  a  portion  of  the 
case,  and  of  an  appeal  from  the  decree  that 
was  afterward  rendered,  involves  a  claim 
of  an  immunity  from  liability  depending  on 
an  authority  exercised  under  the  United 
States,  such  as  will  constitute  a  Federal 
question  for  review  by  the  Supreme  Court 
on  writ  of  error  to  a  state  court,  Tullock 
V.  Mulvane,  184  U.  S.  497,  22  Sup.  Ct.  Rep. 
372,  46:  657 
Cited  in  Fidelity  ft  D.  Co.  v.  L.  Buckl  ft  Son 

Lumber  Co.  189  U.  S.  137,  47  L.  ed.  749, 
23  Sup.  Ct.  Rep.  582 — German  Sav.  ft  L. 
Soc.  V.  Dormitzer,  192  U.  S.  127.  48  L. 
ed.  376.  24  Sup.  Ct.  Rep.  221 — Yates  v. 
Jones  Nat.  Bank,  206  U.  S.  167,  51  L.  ed. 
1000,  27  Sup.  Ct.  Rep.  638 — Flies  v.  Davis, 
118  Fed.  468 — Llndeberg  v.  Howard,  77 
C.  C.  A.  27,  146  Fed.  471— Wisconsin  M. 
ft  F.  Ins.  Co.  Bank  v.  Durner,  114  Wis.  374. 
90  N.  W.  435 — Tutty  ▼.  Ryan,  13  Wyo.  147. 
78   Pac.   657. 

Admiralty  cases. 

See  also  supra,  1660,  1661. 

1778.  Where    the    question    decided 
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whether  a  mortgage  of  a  vessel  duly  record- 
ed under  an  act  of  Congress  gave  a  better 
lien  upon  it  than  a  subsequent  state  at- 
tachment, the  case  is  within  §  25  of  the 
judiciary  act.  Aldrich  v.  ^Etna  Ins.  Go.  8 
Wall.    491,  19:473 

Explained  in  The  Canada,  7  Sawy.  186,  7  Fed. 
733. 

Cited  In  The  Lotta wanna  (Rodd  v.  Heartt)  21 
Wall.  578,  22  L.  ed.  663— The  J.  E.  Rum- 
bell,  148  U.  8.  16,  87  L.  ed.  349,  13  Sup.  Ct 
Rep.  498 — Conde  v.  York,  168  U.  S.  048, 
42  L.  ed.  613,  18  Sup.  Ct.  Rep.  284 — 
Baldwin  v.  The  B radish  Johnson,  3  Woods, 
587,  Fed.  Cas.  No.  798 — The  Favorite,  3 
Sawy.  409,  Fed.  Cas.  No.  4,699 — The  Grace 
Greenwood,  2  Biss.  133,  Fed.  Cas.  No.  5,652 
— The  Kate  Hlnchman,  7  Blss.  240,  Fed. 
Cas.  No.  7,621 — The  William  T.  Graves,  8 
Ben.  673,  Fed.  Cas.  No.  17,758 — The  William 
T.  Graves,  14  Blatchf.  193,  Fed.  Cas.  No. 
17,759— The    VlRllancM,    19    C.    C.    A.    531. 

38  U.  S.  App.  563,  73  Fed.  455 — Haug  v. 
Third  Nat.  Bank,  77  Mich.  479,  43  N.  W. 
939 — Best  v.  Staple,  61  N.  Y.  76 — Lawrence 
V.  Hodges,  92  N.  C.  677 — Secrist  v.  German 
Ins.  Co.  19  Ohio  St.  484 — Rodd  v.  Heartt, 
32  Phila.  Leg.  Int.  210 — Howe  v.  Tefft,  15 
R.    I.   479,    8   Atl.   707. 

1779.  In  an  action  for.  a  maritime  tort 
committed  upon  navigable  waters  and  with- 
in the  admiralty  jurisdiction,  the  appellate 
jurisdiction  of  the  Supreme  Court  of  the 
United  States  over  questions  national  and 
international  in  their  nature  cannot  be  re- 
strained by  the  mere  fact  that  the  party 
plaintiff  has  elected  to  pursue  his  common - 
law  remedy  in  a  state  court.  Belden  v. 
Chase,  150  U.  S.  674,  14  Sup.  Ct.  Rep. 
264,  37: 1218 

Criminal  cases. 

1780.  The  decision  of  the  supreme  court 
of  California,  that  a  person  should  be  pun- 
ished under  the  state  law  as  it  existed  at 
the  time  of  the  commission  of  the  crime  of 
which  he  was  convicte-i,  rather  than  under 
a  subsequent  amendment  to  such  law,  in- 
volves no  Federal  question.  McNulty  v. 
California,  149  U.  S.  645,  13  Sup.  Ct.  Rep. 
959,  37: 882 
Cited  in   Lambert  v.   Barrett,   157   U.   S.   699, 

39  L.  ed.  866,  15  Sup.  Ct.  Rep.  722 — Davis 
V.  Burke,  179  U.  S.  404,  45  L.  ed.  252, 
21  Sup.  Ct.  Rep.  210 — Re  Davis,  6  Idaho, 
772,  59  Pac.  544 — Re  Buchanan,  146  N. 
Y.   272,   40   N.    E.   883. 

1781.  A  prosecution  for  selling  lottery 
tickets  in  violation  of  a  state  statute  involves 
a  Federal  question  which  will  sustain  the  ex- 
ercise by  the  Supreme  Court  of  the  United 
States  of  its  appellate  jurisdiction  over 
state  courts  where  defendant  on  the  trial 
claims  the  protection  of  an  act  of  Congress 
empowering  the  city  of  Washington  to  au- 
thorize the  drawing  of  lotteries  for  public 
improvements.  Cohen  v,  Virginia,  6  Wheat. 
264,  5:  257 

1782.  No  Federal  question  which  will  sus- 
tain a  writ  of  error  from  the  Supreme  Court 
of  the  United  States  to  a  state  court  is  in- 
volved in  the  contention  that  the  defendant 
in  a  criminal  case  was  compelled  to  be  n 
witness  against  himself,  contrary  to  the  5th 


Amendment  to  the  Federal  Constitution, 
since  this  amendment  does  not  operate  as  a 
restriction  of  the  powers  of  the  state,  but 
was  intended  to  operate  solely  upon  the 
Federal  government.  Barrington  v.  Mis- 
souri, 206  U.  S.  483,  27  Sup.  Ct.  Rep.  582, 

51:890 

1783.  Where  one  was  indicted  in  a  state 
court  for  selling  intoxicating  liquors,  and 
he  set  lip  as  a  defense  a  license  from  the 
United  States  as  a  wholesale  dealer  in 
liquors,  and  the  decision  was  against  his 
right  claimed  under  the  license,  this  court 
has  jurisdiction  of  the  cause.  McGuire  v. 
Massachusetts,  8  Wall.  382,  18:  164 

Miscellaneous. 

1784.  The  loss  of  a  right  under  the  Con- 
stitution of  the  United  States  by  action  or 
failure  to  act  does  not  present  a  Federal 
question  for  writ  of  error  to  a  state  court. 
Pierce  v.  Somerset  R.  Co.  171  U.  S.  641,  19 
Sup.  Ct.  Rep.  64,  43:  316 
Cited  in  Meyer  v.   Richmond,   172   U.   8.   101. 

43   L.  ed.  381,  19  Sup.   Ct.  Rep.  106 — Hale, 
V.  Lewis,   181  TT.  8.   480,  45  L.  ed.  963,  21 
Sup.   Ct.   Rep.  677. 

1785.  Whether  or  not  a  person  has  lost  a 
right  under  the  Federal  Constitution  or 
laws  by  his  action  or  failure  to  act  is  not 
a  Federal  question  which  will  sustain  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States  to  a  state  court.  Eustis  v. 
Bolles,  150  U.  S.  361,  14  Sup.  Ct.  Rep.  131, 

37:  1111 

1786.  The  admissibility  of  evidence  in  a 
state  court  to  prove  a  forfeiture  and  right 
of  seizure  under  the  neutrality  laws  of  the 
United  States  in  justification  of  an  alleged 
trespass  is  a  Federal  question  which  will 
support  the  appellate  jurisdiction  of  the  Su- 
preme Court  of  the  United  States.  Gelston 
V.  Hoyt,  3  Wheat.  246,  4:  381 

1787.  The   question   whether  a  plea  sets 
iup  a  sufficient  defense,  when  the  defense  re- 
lied on  arises  under  an  act  of  Congress^  is 
one    of    Federal    law.      Mitchell    v.    Clark, 

110  U.  S.  633,  4  Sup.  Ct.  Rep.  170,  312, 

28:  279 
Cited  in  Boyd  v.  Nebraska,  143  tJ.  8.  180, 
36  L.  ed.  116,  12  Sup.  Ct.  Rep.  375 — 
CovingrtOD  &  L.  Turnp.  Road  Co.  v.  Sand- 
ford,  164  U.  S.  595.  41  L.  ed.  566,  17  Sup. 
Ct.  Rep.  198 — Carter  v.  Texas,  177  U.  8, 
447,  44  L.  ed.  841,  20  Sup.  Ct.  Rep.  687 
— Brie  R.  Co.  v.  Purdy,  185  U.  S.  158,  46 
L.  ed.  850.  22  Sup.  Ct,  Rep.  605 — Smith 
V.  State,  42  Tex.  Crim.  Rep.  222,  58  S.  W. 
97. 

1788.  Whether  a  consul  of  a  foreign 
power  is  exempt  from  suit  in  a  state  court, 
under  the  9th  section  of  the  judieiary  act 
of  1789,  is  a  Federal  question.  Davis  v. 
Packard,  6  Pet.  41,  8:312 

1789.  A  claim  that  certain  confiscation 
proceedings  in  a  Federal  court  amounted  to 
a  defense  to  an  action  is  an  assertion  of  a 
claim  under  an  authority  exercised  under 
the  United  States.     Phoenix  Bank  v.  Risley, 

111  U.  S.  125,  4  Bup.  Ct.  Rep.  322, 

28:374 
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1790.  Whether  or  not  the  provision  for 
the  investigation  of  the  diseases  of  cattle 
and  the  suppression  thereof,  made  by  the 
animal  industry  act  of  Congress  of  March 
29,  1884,  and  the  regulations  prescribed 
thereunder,  furnish  a  complete  defense  to  an 
action  in  a  state  court  founded  upon  a  state 
statute  to  recover  damages  from  a  railroad 
company  for  the  communication  of  disease 
to  domestic  cattle  trp'  cattle  from  other 
states,  is  a  Federal  question.  Missouri,  K. 
&  T.  R,  Co.  V.  Haber,  169  U.  S.  613,  18  Sup. 
Ct  Rep.  488,  42:  878 

1791.  A  Federal  question  is  presented  by 
the  determination  of  a  state  court  as  to 
whether  the  right  given  by  act  of  Congress 
to  the  "legal  representatives"  of  a  person  is 
for  the  benefit  of  his  next  of  kin  to  the  ex- 
clusion of  his  creditors,  or  not.  Briggs  v. 
Walker,  171  U.  S.  466,  19  fciup.  Ct.  Rep.  1, 

43:243 
Cited  tn   Allen   v.   Smith,    173   U.   8.    390,   43 
L,  ed.  744,    19  Sup.  Ct.  Rep.   446. 

1792.  The  contention  that  a  court  held  by 
a  judge  appointed  by  the  military  governor 
of  Louisiana  had  no  jurisdiction,  under  the 
Federal  Constitution,  to  render  the  judg- 
ment in  suit,  involves  a  claim  of  a  privilege 
under  such  Constitution.  Scott  v.  Eaton, 
/Pennywit  v.  Eaton)    15  Wall.  380, 

^  21:72 

1793.  The  decision  of  the  state  court  as 
to  what  should  be  deemed  a  fraudulent  con- 
veyance does  not  present  any  Federal  ques- 
tion, nor  docs  the  application  by  the  court 
of  the  evidence  in  reaching  that  decision 
Taise  one.  McKenna  v.  Simpson,  129  U.  S. 
506,  9  Sup.  Ct.  Rep.  365,  32:  771 
€U€d  In  Avery  v.  Popper,   179  U.   S.  313,  45 

L.  ed.   206,   21   Sup.   Ct.   Rep.   94. 

1794.  A  decision  of  a  state  court  that  a 
partial  assignment  of  a  claim  against  the 
United  States,  to  secure  the  cost  of  material 
furnished  to  a  government  contractor, 
amounts  merely  to  security,  and  that  it 
creates  equities  which  are  superior  to  those 
of  other  transferees  in  the  fund,  after  the 
United  States  has  paid  it  over  and  has  no 
further  concern  in  the  matter,  does  not  pre- 
sent a  Federal  question.  Conde  v.  York, 
168  U.  a  642,  18  Sup.  Ct.  Rep.  234, 

42:611 
Cited  in  Leyson  v.  Davia,  170  U.  S.  41.  42 
L.  ed.  941.  18  Sup.  Ct.  Bep.  500— Farmers' 
Nat.  Bank  v.  Robinson,  176  U.  S.  682,  44 
L.  ed.  637,  20  Sup.  Ct.  Rep.  1027 — Fewell 
V.  American  Surety  Co.  80  Miss.  791,  28 
So.  755,   92    Am.   St.   Rep.   625. 

1795.  The  claim  of  a  right  under  an  "au- 
thority exercised  under  the  United  States," 
withhi  the  meaning  of  U.  S.  Rev.  Stat. 
%  709,  U.  8.  Comp.  Stat  1901,  p.  575,  defin- 
ing the  appellate  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  over  state 
courts,  is  present4Mi  by  a  contention  that  a 
Montana  statute  was  authorized  by  the  en- 
abling act  of  February  22,  1889  (25  Stat, 
at  L.  676,  chap.  180),  and  was  therefore 
valid,  even  if  repugnant  to  the  Constitution 

U.  8.  Dig.— 24 


of  that  state.      Montana  ex  rel.  Haire  t. 
Rice,  204  U.  S.  291,  27  Sup.  Ct  Rep.  281, 

51 :  490 

1796.  The  statutes  of  the  United  States 
do  not  make  a  postal  clerk  a  passenger,  or 
give  him  any  right,  as  against  the  railroad 
company,  which  would  not  belong  to  any 
other  person  in  a  similar  employment  by 
others  than  the  United  States.  And  there 
is  no  Federal  question  involved  in  a  de- 
cision by  a  state  court  that  the  widow  of 
such  person  is  not  entitled  to  recover  for 
his  death  by  alleged  negligence  of  the  cor- 
poration. *  Price  V.  Pennsylvania  R.  Co. 
113  U.  S.  218,  5  Sup.  Ct  Rep.  427, 

28:  980 
Cited  in  Bankers'  Mut.  Casualty   Co.   v.  Min- 
neapolis, St.  P.  &  S.  S.  M.  R.  Co.  102  U.  S. 
384,   48   L.   ed.   490,   24   Sup.    Ct.   Rep.   325. 

1797.  Color  for  defendant's  contention 
that  the  requirements  of  the  Illinois  mining 
act  of  April  18,  1899,  as  to  licensed  em* 
ployees,  are  repugnant  to  the  Federal  Con- 
stitution, when  applied  to  the  first  count  in 
the  declaration,  will  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States  to  a  circuit  court,  as  against  a  mo- 
tion to  dismiss,  based  on  the  theory  that  the 
first  count  in  the  declaration  charges  a  vio- 
lation of  duty  imposed  by  the  statute  di- 
rectly upon  the  mine  owner,  irrespective  of 
the  statutory  requirements  as  to  licensed 
employees.  Wilmington  Star  Min.  Co.  v. 
Fulton,  205  U.  S.  60,  27  Sup.  Ct  Rep.  412, 

51:708 

(7)  Contracts. 

How   Federal   Question   Raised,   see   supra, 

1213. 
Nature  of   Decision   as   Affecting  Right  of 

Review,  see  supra,  1449. 
Contract  as  to  Patents,  see  infra,  1813-1819. 
Contracts  as  to  Confederate  Money,  etc.,  see 

infra,    1887-1894. 
Reviewability  of  Question  as  to,  see  infra, 

2173. 
See  also  supra,  1660. 

1798.  The  United  States  Supreme  Court 
has  no  jurisdiction  to  review  the  decision 
of  a  state  court  upon  questions  of  general 
law  concerning  the  validity  of  a  contract. 
Chicago  &  A.  R.  Co.  v.  Wiggins  Ferry  Co. 
119  U.  S.  615,  7  Sup.  Ct  Rep.  398, 

30:  519 

1799.  This  court  cannot  reverse  the  de- 
cision of  a  state  court  because  that  court 
may  hold  a  contract  to  be  void  which  this 
court  might  hold  to  be  valid.  Mississippi 
&  M.  R.  Co.  V.  Rock,  4  Wall.  177, 

18:  381 
Cited  in  Gulf  &  S.  I.  R.  Co.  v.  Hewes,  183  U.  S. 
75,  46  L.  ed.  90,  22  Sap.  Ct.  Rep.  26. 

1800.  The  question  whether  an  advertis- 
ing agent  was  entitled,  on  a  proper  con- 
struction of  his  contract  with  a  newspaper 
corporation,  to  retain  a  specified  sum  each 
month  out  of  the  moneys  received  by  him,  is 
not  Federal  in  its  nature;  and  a  decision  of 
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a  state  court  thereon  is  therefore  not  suh- 
ject  to  review  in  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  that  court. 
Commercial  Pub.  Co.  v.  Beck  with,  188  U.  S. 
567,  23  Sup.  Ct  Rep.  382,  47:  598 

1801.  Where  the  plaintiff  in  error  claimed 
in  the  state  court  that  contracts  made  with 
the  defendants  were  rendered  void  by  pro- 
visions of  the  Constitution  of  the  United 
States  and  certain  acts  of  Congress,  and  the 
decision  of  the  supreme  court  of  the  state 
denied  this  claim,  this  court  has  jurisdic- 
tion of  the  case.  Dubuque  A  S.  C.  R.  Co.  v. 
Richmond,  15  Wall.  3,  21:118 
Cited  in  Conde  v.  York,  168  U.  S.  648,  42  L. 

ed.  618,  18  Sup.  Ct.  Rep.  284. 

1802.  A  Federal  question  does  not  arise 
in  a  suit  for  the  specific  performance  of  a 
land  contract,  on  the  ground  that  the  ven- 
dor is  unable  to  purchase,  at  the  price  stip- 
ulated, a  portion  of  the  land  mentioned  in 
the  contract,  in  consequence  of  a  Federal 
cession  thereof,  and  of  the  advanced  price 
at  which  it  is  held.  Walworth  v.  Kneeland, 
15  How.  348,  14:  724 

1803.  The  defense  in  a  suit  wherein  a  de- 
cree is  rendered  for  the  specific  performance 
of  a  contract  to  convey  lands,  that  such 
contract,  being  made  m  pursuance  of  a 
combination  of  settlers  to  defraud  the 
United  States  by  preventing  competition  for 
its  public  lands,  is  forbidden  )>v  the  acts  of 
Congress  in  relation  to  the  sale  of  public 
lands,  presents  no  Federal  question,  since 
the  only  right  asserted  under  Federal  law 
is  the  right  to  protection  from  the  oonde- 
quences  of  a  contract  made  in  violation  of 
such  law.  Walworth  v.  Kneeland,  15  How. 
348,  14:  724 
died  tn  Conde  v.  York,  168  U.  S.  649,  42  L. 

ed.  613,  18  Sup.  Ct.  Rep.  234 — National 
Bank  &  Loan  Co.  v.  Petrie,  189  U.  S.  424, 
47  L.  ed.  880,  23  Sup.  Ct.  Rep.  612. 

1804.  This  court  has  no  jurisdiction  to 
review  the  judgment  of  a  state  court  in  an 
ordinary  a<*tion  to  set  aside  a  contract  al- 
leged to  have  been  executed  by  the  officers 
of  a  county  without  authority  of  law. 
Steines  v.  Franklin  County,  14  Wall.  15, 

20:  846 

1805.  The  assent  of  Congress  to  a  com- 
pact between  two  states  concerning  the 
boundary  line  between  them  does  not  make 
the  act  giving  such  assent  a  statute  of  the 
United  States,  so  that  the  Supreme  Court 
of  the  United  States  can  review  a  decision 
of  a  state  court  construing  such  compact. 
New  York  v.  Central  R.  Co.  12  Wall.  455, 

20:  458 

1806.  The  contention  that  the  congres- 
sional consent,  in  the  act  of  June  28,  1834 
(4  Stat  at  L.  708,  chap.  126),  to  the  agree- 
ment or  compact  between  the  states  of  New 
Jersey  and  New  York  respecting  their  ter- 
ritorial limits  and  jurisdiction,  vested  ex- 
clusive jurisdiction  in  the  Federal  govern- 
ment over  the  sea  adjoining  the  two  states, 
does  not  raise  a  Federal  question  which  will 
sustain  a  writ  of  error  from  the  Federal  Su- 
preme Court  to  a  state  court,  where  there  is 


nothing  in  the  agreement  and  confirmatory 
state  statutes  abdicating  rights  in  favor  of 
the  United  States,  and  the  transaction  sim- 
ply amounted  to  fixing  the  boundaries  be- 
tween the  two  'states.  Hamburg- American 
S.  S.  Co.  V.  Grube,  196  U.  S.  407,  25  Sup. 
Ct.  Rep.  352,  49:  529 

Impairment  of  oontracc  obligations. 

By  State  Statute,  see  supra,  m.  d,  9,  h, 

(2),  (b). 
Frivolousness  of  Federal  Question,  see 

supra,    1126,    1127,    1133-1136. 
How     Federal     Question     Raised,     see 

supra,  1188,  1189. 
What  Constitutes   Decision  of   Federal 

Question,  see  supra,  1417. 
Necessity     that     Decision    of     Federal 

Question  be  Controlling,  see  supra, 

1494,  1498,  1499. 
Who  may  Raise  Question  of  Jurisdic- 
tion, see  infra,  2064. 
Reviewability  of  Question    as    to,    see 

infra,   2240-2248. 
See  also  supra,  1570. 

1807.  A  writ  of  error  to  a  state  court 
will  be  dismissed  where  it  is  clear  that 
there  has  been  no  impairment  of  contract 
obligations,  which  is  the  question  re1ie<l 
upon  to  sustain  the  writ.  Bank  of  Wash- 
ington V.  Arkansas,  20  How.  530,  15:  993 
Beers  use  of  Platenius  v.  Arkansas,  20  How. 

527,  15: 991 

1808.  The  existence  of  the  contract  is  a 
part  of  the  Federal  question  itself.  Clark  t. 
San  Francisco  (Hoa!dley  v.  San  Francisco) 
124  U.  S.  639,  8  Sup.  a.  Rep.  659,    31 :  553 

1809.  The  Supreme  Court  of  the  United 
States  cannot  review  the  judgment  of  a 
state  court  solely  because  that  judgment  im- 
pairs or  fails  to  give  effect  to  a  contract. 
New  Orleans  Waterworks  Co.  v.  Louisiana, 
185  U.  S.  336,  22  Sup.  Ct  Rep.  691, 

46:  935 

1810.  The  Supreme  Court  is  not  author- 
ized by  the  judiciary  act  to  review  the  judg- 
ments of  the  state  courts  because  their  judg- 
ments refuse  to  give  effect  to  valid  con- 
tracts, or,  in  their  effect,  impair  the  obliga- 
tion of  contracts.  Knox  v.  Exchange  Bank 
use  of  Camp,  12  Wall.  379,  20:  414 
Cited  in  Northern  R.  Co.  v.  New  York.  19.  Wall. 

888,  20  L.  ed.  413 — Northwestern  University 
V.  Illinois,  99  U.  S.  320,  25  L.  ed.  388 
— Chicago  L.  Ins.  Co.  v.  Needles,  113  U.  8. 
582,  28  L.  ed.  1087,  6  Sup.  Ct.  Rep.  681 — 
Lehigh  Water  Co.  v.  Easton,  121  U.  S.  392,. 
30  L.  ed.  1060,  7  Sup.  Ct.  Rep.  916 — New 
Orleans  Waterworks  Co.  v.  Louisiana  Sugar 
Ref.  Co.  125  U.  S.  30,  31  L.  ed.  612,  8  Sup. 
Ct.  Rep.  741 — St.  Paul  M.  &  M.  R.  Co.  v. 
Todd  County,  142  U.  S.  287,  35  L.  ed.  1016. 
12  Sup.  Ct.  Rep.  281 — Morley  ▼.  Lake 
Shore  &  M.  S.  R.  Co.  146  U.  S.  172,  36  L. 
ed.  930,  13  Sup.  Ct.  Rep.  64 — Central  Land 
Co.  V.  Laidley,  169  U.  S.  110,  40  L.  ed.  94, 
16  Sup.  Ct.  Rep.  80 — Yazoo  &  M.  Vallej>  R. 
Co.  V.  Adams,  180  U.  S.  46,  45  L.  ed.  418» 
21  Sup.  Ct.  Rep.  256 — Gulf  &  S.  I.  R.  Co.  v. 
Hewes,  183  U.  S.  76,  46  L.  ed.  91,  22  Sup. 
Ct.  Rep.  26 — New  Orleans  Waterworks  Co. 
V.  Louisiana,  185  U.  S.  351,  46  L.  ed.  943» 
22Sup.  Ct.  Rep.  691— Gates  v.  Parmly,  191 
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U.  a.  557,  48  L.  ed.  301,  24  Sup.  Ct.  Rep. 
S43 — Saginaw  Gaslight  Co.  v.  Saginaw,  28 
Fed.  533 — State  ex  rel.  Louisiana  ImproY. 
Co.  y.  Board  of  Assessors,  111  La.  1001, 
36  So.  91 — Canal  Co's  Case,  83  Md.  626, 
35  Atl.  354 — Ray  ▼.  Western  Pennsylyania 
Natural  Gas  Co.  138  Pa.  591,  48  Phila.  Leg. 
Int  167,  27  W.  N.  C.  237,  12  L.R.A.  293, 
21  Am.  St.  Rep.  922,  20  Atl.  1065 — Storrie 
T.  Cortes,  90  Tex.  288,  35  L.R.A.  668,  38 
8.  W.   154. 

1811.  This  conrt  has  appellate  power  to 
revise  the  judgment  of  the  supreme  court 
of  the  state  whenever  such  a  court  shall 
adjudge  that  not  to  be  a  contract  which  is 
alleged  in  legal  proceedings  to  be  one,  with- 
in the  meaning  of  that  clause  of  the  Con- 
fititotion  of  the  United  States  which  in- 
hibits the  states  from  passing  any  law  im- 
pairing the  obligation  of  contracts.  JelTer- 
son  Branch  Bank  v.  Skelly,  1  Black,  436, 

17:  173 

1812.  Whether  the  contract  clause  of  the 
Federal  Constitution  constitutes  a  bar  to 
mandamus  proceedings  in  a  state  court  is  a 
Federal  question.  Williams  v.  Eggleston, 
170  U.  8.  304,  18  Sup.  Ct  Rep.  617, 

42:  1047 

(S)  Patent  dues. 

Appeal  from  Decision  of  Circuit  Court  of 

Appeals,  see  supra,  801. 
Appeals  Taken  from  Decisions  of  Courts  of 

District  of  Columbia,  see  supra,  1064- 

1066. 
Time  of  Raising  Federal  (Question,  see  supra, 

1250. 
What     Constitutes     Decisiop    of     Federal 

Question,  see  supra,  136 i,  1428,  1429. 

1813.  A  contract  relating  to  a  patent  does 
not  necessarily  involve  a  Federal  question. 
Dale  Tile  Mfg.  Co.  v.  Hyatt,  125  U.  S.  46,  8 
Sup.  Ct.  Rep.  756,  31 :  683 
Felix  y.  Schamweber,  125  U.  S.  54,  8  Sup. 

Ct.  Rep.  759,  31 :  687 

iHted  In  Fellz  v.  Schamweber,  125  IT.  S.  58, 
31  L.  ed.  688,  8  Bop.  Ct.  Rep.  759 — St. 
Paal  Plough  Works  t.  Starling,  127  U.  S.  378, 
82  L.  ed.  253,  8  Sup.  Ct.  Rep.  1327^ 
United  States  v.  Palmer,  128  IT.  S.  269,  32 
L.  ed.  444,  9  Sup.  Ct.  Rep.  104 — Marsh  v. 
Nichols,  S.  ft  Co.  140  U.  S.  355,  35  L.  ed. 
417,  11  Sup.  Ct.  Rep.  798 — White  v.  Rankin, 
144  U.  S.  639,  36  L.  ed.  573.  12  Sup.  Ct. 
Bep.  768 — Wade  v.  Lawder,  165  U.  S.  628, 

41  L.  ed.  852.  17  Sup.  Ct.  Rep.  425 — Pratt 
▼.  Paris  Gaslight  ft  Coke  Co.  168  U.  S.  260, 

42  L.  ed.  460,  18  Sup.  Ct  Rep.  62 — Holt 
▼.  Indiana  Mfg.  Co.  176  U.  S.  71,  44  L.  ed. 
376,  20  Sup.  Ct.  Rep.  272 — Excelsior  Wooden 
Pipe  Co.  V.  Pacific  Bridge  Co.  185  U.  S. 
286,  46  L.  ed.  913,  22  Sup.  Ct.  Rep.  681 
--Gill  V.  United  States,  25  Ct.  CI.  426— Wil- 
liams V.  Star  Sand  Co.  35  Fed.  371 — Wash- 
bam  ft  M.  Mfg.  Co.  V.  Cincinnati  Barbed  Wire 
Fence  Co.  42  Fed.  679 — Elgin  Wind  Power 
ft  Pnmp  Co.  ▼.  Nichols,  12  C.  C.  A.  580,  24 
U.  S.  App.  542,  65  Fed.  217— Holt  v.  In- 
diana Mfg.  Co.  25  C.  C.  A.  303,  46  U.  S. 
App.  717,  80  Fed.  8 — Pacific  Contracting 
Co.  V.  Union  Paving  ft  Contracting  Co.  80 
Fed.  738— Silver  v.  Holt,  84  Fed.  811— 
Atherton  Maeh.  Co.  t.  Atwood-Morrlson  Co. 
99   Fed.   114 — McMullen   v.    Bowers,    42    C 


C.  A.  472,  102  Fed.  496— Atherton  Mach. 
Co.  V.  Atwood-Morrlson  Co.  43  C.  C.  A.  77, 
102  Fed.  954 — Sboemaker  v.  South  Bend 
Spark  Arrester  Co.  135  Ind.  475,  22  L.R.A. 
333,  35  N.  £.  280 — Lamson  v.  Martin,  159 
Mass.  559,  35  N.  B.  78 — Denise  v.  Swett, 
68  Hun,  194,  22  N.  Y.  Supp.  950— Maitland 
V.  Central  Gas  ft  Electric  Co.  7  Misc.  400, 
27  N.  Y.  Supp.  965— Hyatt  v.  Ingalls,  124 
N.  Y.  102,  26  N.  B.  285— Mayer  v.  Hardy, 
127  N.  Y.  132,  27  N.  E.  837— Waterman  v. 
Shlpman.  130  N.  Y.  307,  29  N.  E.  Ill— 
Hubbard  v.  Palmer,  23  W.  N.  C.  170,  46 
Phila.  Leg.  Int.  191— Hubbard  v.  Allen,  123 
Pa.  209,  16  Atl,  772. 

1814.  A  state  decision  based  upon  a  con- 
tract between  the  parties  relating  to  a 
patent  does  not  necessarily  decide  any  ques- 
tion depending  upon  the  patent  laws  of  the 
United  States.  Dale  Tile  Mfg.  Co.  v.  Hyatt, 
125  U.  S.  46,  8  Sup.  Ct.  Rep.  756, 

31:  683 

Felix  V.  Schamweber,  125  U.  S.  54,  8  Sup. 

a.  Rep.  759,  31 :  687 

1815.  A  judgment  of  a  state  court  enfor- 
cing a  contract  for  the  transfer  and  use  of 
an  inventor's  right,  and  not  necessarily 
passing  upon  any  question  under  the  patent 
laws,  cannot  be  reviewed  by  the  Supreme 
Court  of  the  United  States.  Marsh  v. 
Nichols,  S.  k  Co.,  140  U.  S.  344,  11  Sup.  Ct 
Rep.  798,  35:413 

1816.  The  claim  that  a  state  court  had  no 
jurisdiction  of  an  action  upon  a  contract  to 
pay  for  the  use  of  a  patent  right  because 
the  right  to  maintain  the  action  depended 
upon  the  question  whether  a  second  reissue 
of  the  patent  was  valid  or  invalid  under  the 
patent  laws,  of  which  question  the  Federal 
courts  had  exclusive  jurisdiction,  involves  a 
claim  of  immunity  under  Federal  law.  Dale 
Tile  Mfg.  Co.  V.  Hyatt,  125  U.  S.  46,  8  Sup. 
Ct.  Rep.  756,  31 :  683 
Cited  in  Re  Ingalls,  139  U.  S.  549.  35  L.  ed. 

266,  11  Sup.  Ct.  Rep.  652. 

1817.  When  a  suit  has  been  brought  in  a 
state  court  to  enforce  a  contract  to  trans- 
fer an  inventor's  right,  the  subsequent  insti- 
tution of  a  suit  in  the  United  States  circuit 
court  by  defendants  in  the  former  suit 
against  the  plaintiffs  therein,  for  infringe- 
ment of  the  patent,  does  not  prevent  a  de- 
cree in  the  state  suit  giving  the  relief  asked, 
nor  does  such  decree  deny  a  right  claimed 
under  the  laws  of  the  United  States,  or 
necessarily  involve  a  Federal  question. 
Marsh  v.  Nichols,  S.  &  Co.  140  U.  S.  344, 
11  Sup.  Ct.  Rep.  798,  35:  413 

1818.  An  action  in  a  state  court  to  re- 
cover patent  royalties  in  which  no  question 
as  to  the  validity  or  construction  of  the 
patent  was  involved  does  not  present  any 
Federal  question  which  will  give  the  Su- 
preme Court  of  the  United  States  jurisdic- 
tion to  review  the  judgment  of  the  state 
court.  Felix  v.  Schamweber,  125  U.  S.  54, 
8  Swp,  Ct.  Rep.  759,  31 :  687 

1819.  Whether  there  was  such  fraudulent 
•misrepresentation  respecting  the  utility  o^ 
an  invention  as  would  justify  the  rescission 
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of  a  contract  for  the  exchange  of  an  inven- 
tion for  merchandise  is  not  a  Federal  ques- 
tion. Wade  V.  Lawder,  165  U.  8.  624,  17 
Sup.  Ct.  Rep.  425,  41 :  851 

1820.  A  judgment  of  a  state  court  declar- 
ing invalid  certain  patents  under  which 
plaintiff  claimed  is  reviewable  in  the  Su- 
preme Court  of  the  United  States.  Reichart 
V.  Felps,  6  Wall.  160,  18:849 

(9)  Water  and  Riparian  Rights. 

How   Federal    Question   Raised,   see   supra, 

1247. 
Impairment  of  Contract  Obligations  as  to, 

.see  supra,  1701,  1702,  1710. 
Rights  under  Treaty,  see  supra,  1748-1749. 
Reviewability  of  Question  as  to,  see  infra, 

2093,  2096,  2191. 
See  also  infra,  1829,  2031. 

1821.  The  questions  of  priority  of  posses- 
sion of  a  water  right  and  of  conformity  to 
local  customs,  laws,  and  decisions,  which 
must  both  be  proved  in  order  to  establish 
any  rights  under  U.  S.  Rev.  Stat  §  2339  (U. 
S.  Comp.  Stat  1901,  p.  1437),  protecting 
vested  water  rights,  are  not  Federal,  but  are 
merely  preliminary  to,  or  the  possible  basis 
of,  a  Federal  question.  Telluride  Power 
Transmission  Co.  v.  Rio  Grande  Western  R. 
Co.  175  U.  S.  639,  20  Sup.  Ct  Rep.  245, 

44:  305 

Telluride  Power  Transmission    Co.    v.    Rio 

Grande  Western  R.  Co.  187  U.  S.  569,  23 

Sup.  Ct  Rep.  178,  47:  307 

1822.  Where  the  only  controversy  in  the 
state  court  apparently  was  about  the  right 
of  a  boom  company  under  its  charter  to 
construct  a  boom  in  a  river,  this  raises  no 
Federal  question  giving  this  court  jurisdic- 
tion. Susquehanna  Boom  Co.  v.  West 
Branch  Boom  Co.,  110  U.  8.  57,  3  Sup.  Ct. 
Rep.  408,  28:  69 
Cited  in  Clark  v.  Pennsylvania,  128  U.  8.  897, 

82  L.  ed.  488,  9  Sap.  Ct.  Rep.  113— O'Neil 
V.  Vermont,  144  U.  8.  835,  36  L.  ed.  457, 
12  Sap.  Ct  Bep.  698. 

1823.  A  decision  of  a  state  court  adverse 
to  the  claim  that,  under  Mexican  and  Span- 
ish grrants  confirmed  and  patented  under  the 
act  of  Congress  of  March  3,  1851  (9  Stat  at 
Tj.  631,  chap.  41),  the  owners  of  the  land 
were  entitled  to  riparian  rights  and  subter- 
ranean waters,  involves  no  Federal  question 
reviewable  in  the  Supreme  Court  of  the 
United  States,  where  the  validity  of  such 
act  was  not  drawn  in  question.  Hooker  v. 
Los  Angeles,  188  U.  S.  314,  23  Sup.  Ct  Rep. 
895,  63  L.  R.  A.  471,  47:  487 

1824.  A  decision  of  a  state  court,  in  a 
suit  to  quiet  title,  that  the  ffrantee  from 
the  United  States,  through  tne  state  of 
Arkansas  and  other  grantors,  took  no  title 
by  virtue  of  riparian  rights  to  lands  lying 
between  the  government  meander  line  and 
the  main  channel  of  a  river,  which  lands  the 
court  finds  to  be  swampy,  checked  by 
bayous,  subject  to  inundation,  but  reclaim- 
able  to  some  extent  for  agricultural  pur- 
poses, is  not  reviewable    in    the    Supreme 


Court  of  the  United  States.  Chapman  "k  D. 
Land  Co.  v.  Bigelow,  206  U.  S.  41,  27  Sup. 
Ct  Rep.  679,  61:958 

(10)  Land  TiOea. 

(a)  Oenerally, 

On  Appeal  from  Circuit  Court  of  Appeals, 

see  supra,  794. 
On  Appeal  from  Decision  of  Federal  Court 

Generally,  see  supra,  969. 
How  Federal  Question    Raised,    see    supra, 

1204. 
Necessity    and    Essentials    of    Decision    of 

Federal  Question,  see  supra,  1319. 
What  Constitutes  a  Decision  of  the  Federal 

Question,  see  supra,  1354,  1398-1401. 
Nature  of   Decision   as   Affecting  Right  of 

Review,  see  supra,  1460. 
Who   may  Raise  Question  of  Jurisdiction, 

see  infra,  2056,  2061. 
Reviewability  of  Question  as  to,  see  infra, 

2089-2095,  2142,  2192. 
See  also  supra,  1561-1569,  1630,  1723,  1728, 

1806;  infra,  1992,  1999. 

Editorial  note. 

In  cases  involving  land  titles.        50:  1120 

liands  derived  from  state  generally. 
Nature  of  Decision  as  Affecting  Right 
of  Review,  see  supra,  1459. 

1825.  Review  of  the  decision  of  a  state 
supreme  court  upon  conflicting  claims  to 
land  under  titles  derived  from  the  state 
and  the  Federal  governments  was  had  on 
writ  of  error.  Knight  v.  United  Land  Asao., 
142  U.  S.  161,  12  Sup.  Ct  Rep.  258, 

35:  974 

Cited  in  Shively  v.  Bowlby,  102  U.  S.  10,  S8 
L.  ed.  835,  14  Sap.  Ct.  Rep.  648 — Cnrstal 
Springs  Land  &  Water  Co.  v.  Los  Angele% 
82  Fed.  110. 

1826.  A  decision  by  a  state  court  as  to 
the  title  to  lands  claimed  by  both  parties 
under  patents  from  the  state,  and  holding 
that  the  lands  are  embraced  in  one  patent,  < 
but  not  in  the  other,  does  not  present  a 
Federal  question  for  review  by  the  Supreme 
Court  of  the  United  States.  White  v.  Leovy, 
174  U.  S.  9;,  19  Sup.  Ct  Rep.  604, 

43:907 

1827.  A  decision  that  no  defense  under 
state  Constitution  and  laws,  by  way  of  set- 
off, counterclaim,  or  otherwise,  can  be  set 
up  against  the  cancelation  of  land  certifl- 
cates  and  patents  by  reason  of  the 
defendant's  possession  of  other  certifi- 
cates, without  determining  whether  any 
vested  right  had  been  impaired  or  taken 
away,  does  not  involve  a  Federal  question. 
Galveston  H.  &  S.  A.  R.  Co.  v.  Texas,  170 
U.  S.  226,  18  Sup.  Ct.  Rep.  603,        42:  1017 

Lands  granted  to  state  by  United  States. 

What  Constitutes    a    Decision    of    the 
Federal  Question,  see  supra,  1366. 
See  also  supra,  1613,  1824. 

1828.  A  decision  of  a  state  court  that  a 
party  was  given  no  right  by  state  authority 
to  purchase  from  the  state  land  granted  to 
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that  state  by  Congress,  because  the  state 
had  already  sold  the  land  to  another,  in- 
volves  no  Federal  question  which  will  give 
the  Supreme  Court  of  the  United  States 
jurisdictioii  to  review  the  judgment  of  the 
state  court.  Mace  v.  Merrill,  119  U.  S.  581, 
7  Sup.  Ct.  Rep.  330,  30:  503 

1829.  A  FMeral  question  is  presented  by 
a  contention  in  the  state  courts  and  in  the 
Supreme  Court  of  the  United  States,  in  an 
action  to  recover  possession  of  a  tract  of 
land  patented  to  the  state  of  Oregon  under 
the  swamp-land  grant,  that  a  proper  con- 
struction of  the  survey  and  patents  gives 
riparian  rights  covering  the  land  in  dispute, 
and  that  it  is  not  competent  to  overcome 
such  rights  by  evidence  affecting  the  legal 
import  of  the  plats  and  patents.  French- 
Glenn  Live  Stock  Co.  v.  Springer,  185  U.  S. 
47,  22  Sup.  Ct,  Rep.  663.  46;  800 
French-Glenn  Live  stock  Co.  v.  Colwell,  185 

U.  S.  54,  22  Sup.  Ct.  Rep.  566,      46:  804 
died  In  French-Glenn  Llye   Stock  Co.   v.   Col- 
well. 185  U.  S.  54,  46  L.  ed.  804.  22  Sup.  Ct. 
Rep.  560 — Joy  v.  St.  Louis,  122  Fed.  527. 

1830.  The  decision  of  a  state  court  that  a 
county  did  not  obtain  title  from  the  state 
under  the  swamp  land  grant  because  the 
land  passed  to  a  purchaser  under  his  entry 
raises  no  Federal  question.  Cook  County  v. 
Calumet  &  C.  Canal  &  Dock  Co.  138  U.  S. 
635,  11  Sup.  Ct  Rep.  435,  34:  1110 

1831.  Under  the  25th  section  of  the  judi- 
ciary act,  the  court  has  jurisdiction  to  re- 
verse the  judgment  of  the  court  below 
where  the  right  of  a  state  to  school  sections 
rests  upci  a'*t8  of  Congress  which  were  set 
up  and  relied  on  in  the  case,  and  the  de- 
cision of  the  court  below  is  against  it. 
Minnesota  v.  Bachelder,  1  Wall.  109, 

17:  551 

1832.  The  clsim  that  a  sale  and  lease  of 
school  lands,  made  under  the  laws  of  the 
state,  was  valid  although  in  direct  opposi- 
tion to  the  provisions  of  an  act  of  Congress, 
where  no  right  is  claimed  under  the  Consti- 
tution or  laws  of  the  United  States,  pre- 
sents a  question  exclusively  for  the  state 
court.    Congdon  v.  Goodman,  2  Black,  574, 

17:  257 

Lands  ceded  by  state  to  United  States. 

1833.  A  claim  that  title  to  real  property 
was  secured  by  the  compact  entered  into  be- 
tween the  United  States  and  Georgia  for 
the  cession  of  the  territonr  in  which  the 
bnd  lies  does  not  raise  a  Federal  question 
where  the  claimants  fail  to  prove  that  the 
ancestor  or  person  under  whom  they  claim 
was  an  actual  settler  on  October  27,  1795, 
which  is  essential  to  bring  the  case  within 
ttie  terms  of  Uie  condition  in  the  compact 
on  which  they  rely.  Hickie  v.  Starke,  1 
Pet  94,  7:  67 
Cited  In    Crowell   v.   Randell,   10  Pet    395,   9 

L.  ed.  469— McCullough  v.  Virginia,  172  U. 
8.  118,  43  L.  ad.  388,  19  Sup.  Ct.  Rep.  134 
— Hamilton  r.  Kneeland,  1  Nev.  66. 

1834.  This  court  has  jurisdiction  in  an 
appeal  from  the  supreme  court  of  the  state 
of  Ohio,   in   a   case   where   was   drawn    in 


I  question  at  the  trial  the  construction  of  the 
act  by  which  Virginia  ceded  the  territory 
she  claimed  northwest  of  the  Ohio  river  to 
the  United  States,  and  of  the  Resolution  of 
Congress  accepting  the  deed  of  cession,  the 
decision  of  the  supreme  court  of  Ohio 
having  been  against  the  title  set  up  under 
the  acts  of  Congress.  Wallace  v.  Parker,  6 
Pet  680,  8:  543 

liands  derived  from  United  States  gen- 
erally. 

Frivol ousness   of    Federal  Question,  see 

supra,  1137. 
Necessity  and  Essentials  of  Decision  of 

Federal  Question,  see  supra,  1325. 
How  Federal  Question  Raised,  see  supra, 

1399-1401. 
Nature  of  Decision  as  Affecting  Right 

of  Review,  see  supra,  1458. 
Necessity     that     Decision     of     Federal 

Question  be  Controlling,  see  supra, 

1525,  1526. 
Who  may  Raise  Question  of  Jurisdic- 
tion, see  infra,  2060. 
Reviewability    of    Question    as    to,    see 

infra,  2091,  2092. 
Taxation  of,  see  infra,  2006,  2007. 
See  also  supra,  1644,  1547,  1548,  1597, 

1614,  1802,  1803,  1825. 

1835.  The  decision  of  a  state  court 
against  a  right  or  title  to  land  set  up  under 
an  act  of  Congress  is  reviewable  in  the  Su- 
preme Court  of  the  United  States.  John- 
son V.  Towsley,  13  Wall.  72,  20:  485 
Silver  v.  Ladd,  6  Wall.  440,  18:  828 
Atherton  v.  Fowler,  91  U.  S.  143,  23:  265 
Glasgow  V.  Baker,  128  U.  S.  560,  9  Sup.  Ct. 

Rep.  154,  32;  513 

Minnesota   v.   Bachelder,   1   Wall.   109, 

17:  551 
Carondelet  v.  St  Louis,  1  Black,  179, 

17:  102 
Rector  v.  Ashley,  6  Wall.  142,  18:  733 

Cousin  V.  Labatut,  19  How.  202,       15:  601 
Ross  V.  Doe,  ex  dem.  Barland,  1  Pet.  655, 

7:302 

Shively  v.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct 

Rep.  548,  38:  331 

Northern  P.  R.  Co.  v.  Colburn,  164  U.  8. 

383,  17  Sup.  Ct.  Rep.  98,  41 :  479 

Chouteau  v.  Eckhart,  2  How.  344,     11:  293 

1836.  A  claim  of  title  to  land  which  de- 
pends solely  on  an  act  of  Congress  and  a 
survey  presents  a  Federal  question  which 
will  sustain  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  a  state  court. 
Magwire  v.  Tyler,  1  Black,  195,  17:  137 
Cited   in    Dower   v.   Richards,    151    U.    S.   668, 

38  L.  ed.  309,  14  Sup.  Ct  Bep.  452. 

1837.  A  judgment  of  the  highest  court  of 
a  state  deciding  against  a  title  set  up  and 
claimed  under  a  private  act  of  Congress,  is 
within  §  25  of  the  judiciary  act  of 
1789  and  may  be  reviewed  by  the  Supreme 
Court  on  writ  of  error.  Pollard  v.  Kibbe, 
14  Pet  353,  10:  490 
Cited  In  Jourdan  v.  Barrett,  4  How.   177.   11 

L.  ed.  928 — Doe  ex  dem.  Barbarie  v.  Eslava, 
9  How.  444,  13  L.  ed.  20»— Lytle  v.  Arkan- 
sas,  22  How.  203,  16  L.  ed.  800. 

1838.  A  claim  of  title  under  a  purchase 
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from  the  United  States  which  depends  upon 
the  laws  of  the  United  States  concerning 
the  sale  of  its  public  lands  presents  a  Fed- 
eral question.  Moore  v.  Robbins,  96  U.  S. 
530,  24: 848 

1839.  One  who  claims  title  to  land  under 
an  act  of  Congress  is  entitled  to  a  writ  of 
error  to  have  a  judgment  rendered  against 
the  right  asserted  revised  in  the  Supreme 
Court.  Campbell  ▼.  Doe  ex  dem.  Township 
No.  1,  13  How.  244,  14:  130 

1840.  Where  the  highest  court  of  a  state 
has  decided  against  a  title  claimed  under  a 
statute  of  the  United  States,  it  is  a  proper 
case  for  revision  by  the  Supreme  Court. 
Peck  V.  Jenness,  7  How.  612,  12:  841 

1841.  Where  the  land  patents  under 
which  plaintiff  claimed  in  tne  state  court 
were  declared  by  that  court  to  be  void,  the 
case  is  cognizable  in  this  court  under  the 
25th  section  of  the  judiciary  act  of  1789. 
Reichart  v.  Felps,  6  Wall.  160,  18:  849 

1842.  The  Supreme  Court  has  jurisdiction 
to  review  a  suit  in  which  a  party  relies 
upon  a  patent  as  conclusive  of  his  right  to 
the  land  in  dispute,  and  also  upon  certain 
acts  of  Congress  as  making  good  his  title, 
and  the  decision  of  the  court  below  is  ad- 
verse to  the  right  and  title  so  set  up  by 
him.    Johnson  v.  Towsley,  13  Wall.  72, 

20:485 

1843.  A  decision  of  a  state  court  against 
a  claim  of  title  under  a  purchase  from  the 
United  States  on  the  ground  that  an  older 
patent  had  been  issued  by  the  United  States 
in  favor  of  another  party  may  be  reviewed 
by  the  Supreme  Court  of  the  United  States. 
Bell  V.  Heame,  19  How.  252,  15:  614 

1844.  A  denial  of  a  right  claimed  under 
the  authority  of  the  United  States  is  in- 
volved in  the  refusal  of  a  state  court  to  give 
the  effect  claimed  for  an  equitable  title  ap- 
parently conveyed  by  proceedings  in  the 
United  States  Land  Office.  Hussman  v. 
Durham,  165  U.  S.  144,  17  Sup.  Ct  Rep. 
253,  41 :  664 

1845.  A  decision  which  recognizes  title 
confirmed  by  the  act  of  Congress,  and  only 
determines  to  whom  the  confirmation  was 
made,  gives  no  jurisdiction  to  this  court. 
Carpenter  v.  Williams,  9  Wall.  785, 

19:  827 
Cited  in  Dower  v.  Richards,  151  U.  S.  669,  38 
L.  ed.  300,  14  Sup.  Ct.  Bep.  452 — Eaton  ▼. 
Calhoun,  15  Fed.  158. 

1846.  Where  the  title  to  land  under  con- 
firmation by  United  States  commissioners 
was  directly  drawn  in  question,  and  the  de- 
cision below  rejected  the  title,  this  court  has 
authority  to  re-examine  the  decision  of  the 
state  court.  Berthold  v.  McDonald,  22  How. 
334,  16:  318 

1817.  Where  laws  of  Congress  and  acts 
of  oli'^ers  under  them  in  perfecting  title  to 
lands  have  boon  drawn  in  question  and  con- 
strued bv  a  fitnte  court,  and  the  decision  is 
against   the  title  set  up   under  them,   this 


court  has  jurisdiction  to  examine  the  judg- 
ment of  the  state  court.  Cousin  t.  Lal^tut, 
19  How.  202,  15:  601 

Cited  In  Del  mas  y.  Merchants'  Mut.  Ins.  Co. 
14  Wall.  667,  20  L.  ed.  769~Mardock  t. 
Memphis,  20  Wall.  633,  22  L.  ed.  443 — ^Moore 
V.  Mississippi,  21  Wall.  639,  22  L.  ed.  654 
— Crossley  v.  New  Orleans,  108  U.  8.  105, 
27  L.  ed.  667,  2  Sup.  Ct.  Rep.  300 — Gross 
V.  United  States  Mortg.  Co.  108  U.  8.  485, 
27  L.  ed.  798,  2  Sup.  Ct.  Rep.  040 — Crescent 
City  L.  S.  L.  ft  S.  H.  Co.  v.  Butchers'  Union 
S.  H.  &  L.  S.  L.  Co.  120  U.  S.  146,  30  U 
ed.  617,  7  Sup.  Ct.  Rep.  472 — New  Orleans 
Waterworks  Co.  v.  Louisiana  Sugar  Ref.  Co. 
125  U.  8.  27,  81  L.  ed.  611,  8  Sup.  Ct.  Rep. 
741 — Henderson  v.  Merchants*  Mot.  Ins.  Co. 
25  La.  Ann.  349 — Dunham  t.  Presby,  121 
Mass.  349. 

1848.  A  claim  by  a  plaintiff  in  error  to 
lands  in  dispute,  under  an  authority  which 
he  alleges  to  have  been  exercised  by  the 
Secretary  of  the  Treasury  in  behalf  of  the 
United  States,  g^ves  jurisdiction  to  this 
court  under  the  judiciary  act  of  1789,  aec 
25.     Neilson  v.  Liagow,  7  How.  772, 

12:  908 
Cited  in  Gill  t.  Oliver,  11  How.  549,  13  L. 
ed.  808 — United  States  v.  Lynch,  137  U.  8. 
287.  34  L.  ed.  703,  11  Sup.  Ct  Rep.  114 
— Cook  County  v.  Calumet  ft  C.  Canal  ft 
Dock  Co.  138  U.  S.  653,  84  L.  ed.  1116.  11 
Sup.  Ct.  Rep.  485 — Neilson  t.  Lagow,  4  Ind. 
608. 

1849.  A  decree  of  a  state  court,  that  one 
who  holds  a  patent  from  the  United  States 
for  lands  is  a  mere  trustee  for  another,  and 
shall  be  restrained  from  prosecuting  an  ac- 
tion of  ejectment  under  bis  patent,  presents 
a  Federal  question  for  the  Supreme  Court. 
Baldwin  v.  SUrk,  107  U.  S.  463,  2  Sup.  Ct. 
Rep.  473,  27:526 

1850.  Under  the  25tli  section  of  the  judi- 
ciary act,  it  is  not  material  whether  the  in- 
validity  of  a  title  was  decreed  in  the  state 
court  upon  a  question  of  fact  or  of  law. 
The  fact  that  the  title  was  rejected  in  that 
court  authorizes  this  court  to  re-examine 
the  decree.  Lytle  v.  Arkansas,  22  How. 
193,  16:  306 

1851.  A  controversy  in  the  state  court 
over  conflicting  claims  to  public  lands,  which 
depends  upon  a  mixed  question  of  law  and 
fact,  submitted  to  the  trial  court  without 
a  jury,  is  within  the  appellate  jurisdiction 
of  the  Supreme  Court  of  the  United  States, 
where  the  facts  giving  rise  to  the  contro- 
versy call  for  the  construction  of  congres- 
sional legislation  to  give  them  effect. 
Jourdan  v.  Barrett,  4  How.  169,         11:  924 

1852.  A  suit  for  real  estate  in  which  the 
parties  claiming  under  the  Federal  ffovem- 
ment  are  at  issue  as  to  which  of  them  is 
entitled  to  the  benefit  of  that  title  does  not 
necessarily  raise  a  question  of  Federal  cog- 
nizance.   Carpenter  v.  Williams,  9  Wall.  785, 

19:827 

1853.  The  claim  that  a  title  was  not  de- 
stroyed by  an  act  of  Congress  does  not 
present  a  Federal  question.  Menard  v. 
Aspasia,  5  Pet.  505,  8:  207 
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1854.  The  decision  of  a  state  court  as  to 
whether  or  not,  under  the  law  of  the  8tatc» 
the  title  which  had  passed  from  the  United 
States  to  a  probate  judge  had  passed  from 
him  to  another  person,  does  not  present  a 
Federal  question.  Chever  v.  Homer,  142 
U.  S.  122,  12  Sup.  a.  Rep.  184,  35:  959 

1855.  A  ruling  of  a  state  court  adverse  to 
plaintiff's  claim  that  the  decision  by  the 
Land  Department  of  a  question  of  fact  on 
the  hearing  of  a  protest  filed  by  him  and 
others  against  defendant's  original  mineral 
entry  was  res  judicata  in  an  adverse  suit  in 
which  defendants  rely  on  a  subsequent  en- 
try is  not  the  decision  of  a  Federal  ques- 
tion w^hich  will  give  the  Supreme  Court  of 
the  United  States  jurisdiction  to  review  the 
judgment  of  the  state  court.  Beals  v.  Cone, 
188  U.   S.   184,   23   Sup.  Ct.   Rep.   275, 

47:  435 

1856.  The  judgment  of  a  state  court  deny- 
ing the  right  of  possession  of  real  property 
under  a  title  founded  on  an  act  of  Congress, 
which  rests  upon  the  ground  that  the  title 
of  the  adverse  party  under  a  tax  deed  was 
made  good  by  prescription  under  the  state 
Constitution,  involves  no  Federal  question 
which  will  sustain  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States. 
Corkran  Oil  &  Development  Co.  v.  Amaudet, 
199  U.  S.  182,  26  Sup.  Ct.  Rep.  41,     60:  143 

1857.  The  decision  of  a  state  court  that 
the  final  determination  of  title  provided  for 
by  a  contract  related  to  pending  proceed- 
ings in  the  Land  Department,  and  not  to  a 
cancelation  by  the  Secretary  of  the  Interior 
of  a  withdrawal  order  made  before  the  date 
of  the  contract,  does  not  present  a  Federal 
question  for  review  by  the  Supreme  Court 
of  the  United  States.  Allen  v.  Southern  P. 
R.  Co.  173  U.  S.  479,  19  Sup.  Ct.  Rep.  518, 

43:775 

1858.  In  a  suit  in  a  state  court  for  the  re- 
covery of  lands,  where  both  parties  claim 
under  a  common  grantor  whose  title  from 
the  United  States  is  admitted,  this  court 
has  no  jurisdiction  for  the  review  of  the  de- 
cisions of  the  state  court  upon  questions  re- 
lating only  to  the  title  acquired  by  the  sev- 
eral parties,  under  their  respective  grants 
from  the  common  grantor,  and  which  are 
not  in  themselves  of  a  Federal  character. 
Shaffer  v.  Scudday,  19  How.  16,  15:  592 
California  ex  rel.  Hastings  v.  Jackson,  112 

U.  S.  233,  5  Sup.  a.  Rep.  113,  28:  712 
Romie  v,  Casanova,  91  U.  S.  379,  23:  374 
Cited  In  McStay  v.  Friedman,  92  U.  S.  724,  23 
L.  ed.  767— -<:;alifomia  ex  rel.  Hastlngg  v. 
Jackson,  112  U.  8.  237,  28  L.  ed.  714,  5 
Sup.  Ct.  Rep.  113 — Mace  v.  Merrill,  110 
U.  S.  584,  30  L.  ed.  504,  7  Sup.  Ct.  Rep. 
330 — Fen  wick  Hall  Co.  v.  Old  Saybrook,  160 
U.  8.  784.  42  L.  ed.  1215,  18  Sup.  Ct.  Rep. 
042 — Blackburn  ▼.  Portland  Gold  Mln.  Co. 
175  U.  8.  579,  44  L.  ed.  280,  20  Sup.  Ct. 
Rep.  222 — Qay  v.  Lyons,  3  Woods,  61,  Fed. 
Cas.  No.  5,281 — Trafton  v.  Nougues,  4  Sawy. 
181,  Fed.  Cas.  No.  14,134 — ^McFadden  v. 
Robinson,  10  Sawy.  400,  22  Fed.  12 — Ken- 
yon  V.  Kntpe,  46  Fed.  311 — Blue  Bird  Mln. 
Co.   V.  Largey,    40   Fed.    202 — St.   Paul,   M. 


&  M.  R.  Co.  V.  St.  Paul  &  N.  P.  R.  Co.  15 
C.  C.  A.  179,  32  U.  S.  App.  372,  68  Fed.  14 
— Evans  v  Durango  Land  &  Coal  Co.  25  C. 
C.  A.  535,  49  U.  S.  App.  320,  80  Fed,  436 
— King  V.  Lawson,  84  Fed.  210 — Joy  v.  St, 
Louis,  122  Fed.  626 — McCune  v.  Esslg,  122 
Fed.  589. 

Pre-emptions. 

Reviewability  of  Question  as  to,  see 
infra,  2090,  2194. 

1859.  The  Supreme  Ck)urt  has  jurisdiction 
where  the  right  set  up  arises  under  the  pre- 
emption act  of  Congress  of  ^laj  29, 1830,  and 
the  decision  of  the  State  court  sought  to  be 
reviewed  was  against  that  right.  Cunning- 
ham V.  Ashley,  14  How.  377,  14:  462 
Cited  in  Lytle  V.Arkansas,  22  How.  203,  16  L. 

ed.  310. 

1860.  Where  tenants  in  common  of  a 
tract  of  133  acres  applied  to  a  state  court 
for  a  partition  under  the  pre-emption  act 
of  May,  1830,  the  judgment  of  that  court 
cannot  be  reviewed  by  this  court  when 
brought  up  by  a  writ  of  error  under  §  25 
of  the  judiciary  act,  because  the  right  as- 
serted does  not  arise  under  an  act  of  Con- 
gress.    Downo^  V.   Scott,   4   How.   500, 

11:  1075 

1861.  The  decision  of  a  state  court  against 
the  owner  of  land  in  an  action  to  recover 
the  value  of  a  crop  raised  by  a  pre-emption 
claimant  in  adverse  possession,  on  the 
ground  that  the  owner  could  not  recover 
while  out  of  possession,  does  not  involve 
the  title  of  the  land,  and  presents  no  Federal 
question.  Martin  v.  Thompson,  120  U.  S. 
376,  7  Sup.  Ct.  Rep.  586,  30:  679 
Cited  in  United  States  v.  Hendy,  54  Fed.  450 

— Carlisle  v.  Killebrew,  89  Ala.  333,  6 
L.R.A.  619,  6  So.  756 — Goodwin  v.  McCabe, 
75  Cal.  588,  17  Pac.  705 — ^Rourke  v.  Mc- 
Nally,  98  Cal.  292,  33  Pac.  62 — ^PeopIe  ex  rel. 
Eadie  v.  Noyo  Lumber  Co.  99  Cal.  461,  34 
Pac.  96 — Brygger  v.  Schweitzer,  5  Wash.  572, 
82  Pac.  462. 

1862.  Where  a  state  court  has  decreed 
that  the  grantee  of  a  pre-emptioner  holds 
the  land  subject  to  a  trust  which  he  en- 
deavors to  repudiate,  this  court  will  not 
take  jurisdiction  of  the  case  on  his  claim 
that  it  was  pre-empted  by  one  who  had 
made  a  previous  contract  to  convey  to  him, 
contrary  to  the  express  provision  of  the 
act  of  1838.    Udell  v.  Davidson,  7  How.  769, 

12:  907 
Cited  in  Henderson  v.  Tennessee,  10  How.  323, 
13    L.   ed.   439 — Walworth   v.   Kneeland,    15 
How.  353,  14  L.  ed.  727. 

Homesteads. 

Necessity  that  Decision  of  Federal 
Question  be  Controlling,  see  supra, 
1512. 

Reviewability  of  Question  as  to,  see 
infra,  2193. 

1863.  Where  the  government  has  con- 
veyed public  land  by  patent,  in  an  action 
by  the  patentee  to  recover  possession,  the 
mere  averment  by  defendant  of  claim  to 
the  land  by  taking  possession  and  making 
application    to    the    land    office    under    the 
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United  States  homestead  laws  does  not 
create  a  Federal  question.  There  must,  in 
addition,  be  some  reason  to  believe  that  the 
legal  title  was  wrongfully  conveyed  by  and 
still  remains  in  the  government.  Hamblin 
V.  Western  Land  Co.  147  U.  S.  631,  13  Sup. 
a.  Rep.  353,  37:  267 

Cited  in  Walsh  v.  Columbns,  H.  Valley  &  A. 

R.  Co.  176  U.  S.  476,  44  L.  ed.  552,  20  Sup. 

Ct.  Rep.  393 — King  v.  St.  Louis,  98  Fed.  642. 

New  Madrid  certificates. 

1864.  Where  a  title  depended  upon  the 
act  of  Congress  of  February  17,  1815,  for 
the  relief  of  the  inhabitants  of  New  Madrid, 
and  the  decisiod  was  against  the  claim  set 
up  under  that  statute,  it  is  a  proper  case 
for  a  writ  of  error  under  the  25  th  section 
of  the  judiciary  act.  Rector  y.  Ashley,  6 
Wall.  142,  18:733 

Settler*8  certificate. 

1865.  Where  the  complainant  claimed 
title  under  a  settlement  certificate,  under 
the  act  of  September  27,  1850,  relating  to 
donations  to  settlers  upon  the  public  lands, 
and  the  decision  of  the  state  court  was 
against  the  title,  the  complainant  was  en- 
titled to  his  writ  of  error  to  bring  the  judg- 
ment of  the  state  court  under  the  review 
of  this  court.     Silver  ▼.  Ladd,  6  Wall.  440, 

18:828 

Grants  of  former  government. 

Appeals  Taken  from  Federal  Court,  see 

supra,  951. 
Rights  under  Treaty,  see  supra,  1741- 

1749. 
Reviewability   of   Question   as   to,   see 

infra,  2089. 
See  also  supra,  1823;  infra,  3883. 

1866.  This  court  has  jurisdiction  under 
the  25th  section  of  the  judiciary  act,  in  a 
Missouri  land  cause  where  the  title  is  not 
to  be  determined  by  the  Spanish  laws  alone, 
but  where  each  party  claims  by  force  of  an 
act  of  Congress.  Chouteau  v.  Eckhart,  2 
How.  344,  11:293 
Cited  in  Jourdan  v.  Barrett,  4   How.   177,  11 

L.  ed.  928— Gill  v.  Oliver,  li  How.  549,  13 
L.  ed.  808 — Lytle  v.  Arkansas,  22  How.  303, 
16  L.  ed.  310. 

1867.  The  question  whether  the  California 
legislature  could  enact  the  act  of  April  2, 
1866,  ratifying  conveyances  made  by  the 
corporate  authorities  of  the  city  of  Monte- 
rey of  pueblo  lands  confirmed  to  that  city 
by  the  United  States,  and  afterwards  pat- 
ented to  it,  its  successors  and  assigns,  is 
not  BO  far  unsubstantial  as  to  justify  dis- 
missal of  a  writ  of  error  to  a  state  court. 
Monterey  v.  Jacks,  203  U.  S.  360,  27  Sup. 
a.  Rep.  67,  51 :  220 

1868.  A  decision  of  a  state  court  in  a  con- 
troversy between  parties  claiming  title  to 
the  same  tract  of  land  under  different  Span- 
ish grants  against  defendant's  claim  that 
plaintiff's  grant  was  not  protected  by  the 
act  of  Congress  of  March  26,  1804,  cannot 
be  reviewed  by  the  Supreme  Court  of  the 
United  States,  where  the  court  found  that 
no  interference  existed  between  the  tracts 


of  land  cohered  by  the  paper  titles  of  the 
contesting  parties,  as  the  defendant,  having 
no  opposing  title  to  the  land  in  dispute, 
could  not  be  injured  by  the  opinion  ex- 
pressed as  to  the  plaintiff's  title.  Alraon- 
ester  v.  Kenton,  9  How.  1,  13:  21 

Di9tingui9hed  In  Dower  v.  Richards,  151  V.  8. 
667,  38  L.  ed.  309,  14  Sup.  Ct.  Rep.  452. 

1869.  How  far  the  people  of  the  state 
of  Texas  are  bound  to  annul  contracts  or 
titles  repudiated  by  the  Republic  of  Texas 
is  a  question  to  be  decided  by  their  own 
tribunals,  and  cannot  be  considered  on  a 
writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  a  court  of  that  state. 
League  v.  De  Young,  11  How.  185,      13:  657 

1870.  The  act  of  Congress  which  admits 
Louisiana  into  the  Union  on  an  equal  foot- 
ing with  the  original  states  in  all  respects 
whatever  cannot  be  construed  to  give  ap- 
pellate jurisdiction  to  the  Supreme  Court 
to  review  the  decisions  of  the  highest  court 
of  that  state  upon  all  questions  of  title 
between  the  citizens  of  Louisiana.  New 
Orleans  v.  De  Armas,  9  Pet.  224,         9:  109 


1871.  The  validity,  in  ejectment  to 
cover  lands  confirmed  to  the  city  of  San 
Francisco  by  an  act  of  Congress,  of  the  de- 
fenses of  the  state  statute  of  limitations  and 
the  transfer  of  the  city's  title  to  defendant, 
is  not  a  Federal  question.  McStay  v.  Fried- 
man, 92  U.  S.  723,  23:  767 

(h)  Boundaty, 

What  Constitutes  a  Decision  of  the  Federal 
Question,    see    supra,    1367. 

1872.  The  25th  section  of  the  judiciary 
act  of  1789  does  not  warrant  the  review  of 
an  adjudication  upon  a  mere  question  of 
boundary  of  lands,  although  the  land  be 
held  under  title  derived  from  or  protected 
by  the  United  States.  Lanfear  ▼.  Hunley,  4 
Wall.  204,  18:  325 
Moreland  v.  Page,  20  How.  522,  15:  1009 
Cited  in  Dower  v.  Richards.  161  U.  8.  666,  38 

L.  ed.  308,  14  Sup.  Ct.  Rep.  462 — Dower  ▼. 
Richards,  161  U.  S.  668,  38  L.  ed.  309,  14 
Sup.  Ct.  Rep.  462. 

1873.  The  question  as  to  where  a  dividing 
line  runs  between  two  tracts  of  land  is  not 
Federal.     Almonester  v.  Kenton,  9  How.  1, 

13:  21 

1874.  The  jurisdiction  of  the  Supreme 
Court  to  review  a  decision  by  a  state  court 
as  to  boundary  is  not  aided  by  the  award  of 
a  perpetual  injunction  restraining  the  de- 
feated party  from  selling  the  land  covered 
by  the  other's  grant,  as  the  injunction  is  a 
mere  incident  to  the  final  adjudication 
establishing  a  right  to  real  property,  and  is 
rather  in  execution  of  the  decree  than  a 
substantial  part  of  it.  Almonester  v.  Ken- 
ton, 9  How.  1,  13:  21 

1875.  Whether  parol  proof  can  control 
written,  and  whether  monuments  restrain 
distances,  are  questions    which    depend    on. 
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common-law  principles  or  the  pleculiar  laws 
of  the  state;  and  the  decision  of  a  state 
court  on  such  questions  is  not  review- 
able in  the  Unitchl  States  Supreme  Court, 
although  the  land  is  held  under  title  con- 
firmed by  the  United  States.  Doe  ex  dem. 
iiarbarie  v.  Mobile,  9  How.  451,  13:  212 
CiteA  in  Tellarlde  Power  Transmission  Co.  t. 
Rfo  Qrande  Western  B.  Co.  175  U.  S.  647, 
44  li.  ed.  809,  20  Sap.  Ct  Rep.  245. 

1876.  A  decision  by  a  state  court  settling 
a  boundary  line  on  general  principles  of  law 
amounts  to  a  decision  against  a  right  set 
up  under  the  supposed  decision  of  the  regis- 
ter and  receiver  of  the  land  office  in  eject- 
ment, where  it  was  claimed  that  the 
boundaries  of  the  land  were  settled  other- 
wise by  such  officials  acting  under  the  au- 
thority of  acts  of  Congress.  Doe  ex  dem. 
Barbaric  v.  Mobile,  9  How.  451,  13:  212 
Cited  in   Bnshnell  v.  Crooke  Mln.   ft  Smelting 

Co.  148  U.  S.  689,  37  L.  ed.  613.  13  Sup.  Ct. 
Rep.  771. 

1877.  A  question  respecting  a  right  con- 
ferred by  a  supposed  decision  of  the 
register  and  receiver  of  the  land  office  is  in- 
volved in  the  contention  in  ejectment  that 
the  boundaries  of  the  land  in  suit  were  set- 
tled by  such  officials  acting  under  the  au- 
thority of  acts  of  .Congress.  Doe  ex  d<Mn. 
Barbarie  ▼.  Mobile,  9  How.  451,        13:  212 

1878.  A  decision  of  a  state  court  that  the 
courses  alleged  and  distances  set  forth  in  a 
patent  from  the  United  States  do  not,  as  a 
matter  of  fact,  bring  the  eastern  boundary 
of  the  land  to  the  waters  of  the  Mississippi 
river,  raises  no  Federal  question  which  gives 
to  the  Supreme  Court  of  the  United  S&tes, 
under  U.  S.  Rev.  Stat  §  709,  clauses  1,  3,  U. 
8.  Comp.  Stat  1901,  p.  575,  the  right  to  re- 
riew  the  judgment  of  the  state  court  on 
writ  of  error,  where  the  validity  of  the 
grant  is  not  in  any  way  controverted  or 
drawn  in  question,  and  no  question  is  made 
as  to  the  authority  of  the  government  to 
convey  the  land  to  the  water's  edge  if  it 
chose  to  do  so.  Sweringen  v.  St.  Louis,  185 
U.  S.  38,  22  Sup.  Ct.  Rep.  569,  46:  795 
Cited   In   Pardee  v.   Aldridge,   189  V.   S.   431, 

47  L.  ed.  886,  23  Sup.  Ct.  Rep.  514 — Joy  v. 
St.  Louis,  201  U.  S.  342,  50  L.  ed.  781,  26 
Sup.  Ct.  Rep.  478 — Joy  v.  St.  Louis,  122  Fed. 
506. 

(o)  Mining  Claims, 

How  Federal  Question  Raised,  see  supra, 
1184,  1205. 

Time  of  Raising  Federal  Question,  see  supra, 
1268. 

What  Constitutes  Decision  of  Federal  Ques- 
tion as  to,  see  supra,  1402-1405. 

Vecessity  tiiat  Decision  of  Federal  Question 
be  Controlling,  see  supra,  1500. 

Who  may  Raise  Question  of  Jurisdiction, 
see  infra,  2062. 

Reviewability  of  Question  as  to,  see  infra, 
2094. 

Hee  also  supra,  1542-1546,  1600,  1855. 

1879.  An  action  in  a  state  court  does  not, 
because  brought  under  U.  S.  Rev.  Stat.  §§ 


2325,  2326  (U.  S.  Comp.  Stat.  1901,  pp. 
1429,  1430),  in  support  of  an  adverse  min- 
ing claim,  necessarily  involve  a  Federal 
question.  Reals  v.  Cone,  188  U.  S.  184,  28 
Sup.  Ct.  Rep.  275,  47:  435 

1880.  The  mere  fact  that  the  suit  was 
brought  under  U.  S.  Ret.  Stat.  §  2326  (U. 
S.  Comp.  Stat.  1901,  p.  1430),  to  try  ad- 
verse rights  to  a  mining  claim,  does  not 
necessarily  involve  a  Federal  question  so  as 
to  authorize  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  state 
court.  McMillen  v.  Ferrum  Min.  Co.  197 
U.  S.  343,  25  Sup.  Ct  Rep.  533,  49:  784 

1881.  The  mere  fact  that  defendant  in  a 
suit  to  quiet  title  to  a  mining  claim  claims 
title  under  a  location  made  under  the  gen- 
eral mining  laws  of  the  United  States  is  not 
in  itself  sufficient  to  raise  a  Federal  ques- 
tion which  will  sustain  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to 
a  state  court,  where  the  gravamen  of  de- 
fendant's argument  was  not  the  denial  of 
any  right  under  the  mining  laws,  but  the 
invalidity  of  the  proceedings  in  a  state 
court  under  which  the  plaintiffs  claimed  to 
have  acquired  title  by  virtue  of  a  prior  loca- 
tion. De  Lamar's  Nevada  Gold  Min.  Co.  v. 
Nesbitt,  177  U.  S.  523,  20  Sup.  Ct.  Rep.  715, 

44:872 
Cited  in  Lowry  v.  Silver  City  Gold  &  S.  Min. 
Co.  179  U.  S.  198,  45  L.  ed.  152,  21  Sup.  Ct. 
Rep.  104 — Las  Animas  Land  Grant  Co.  v. 
United  States,  179  U.  S.  201,  45  L.  ed.  153, 
21  Sup.  Ct.  Rep.  92 — ^Avery  v.  Popper,  179 
U.  S.  310,  46  L.  ed.  205,  21  Sup.  Ct.  Rep. 
94 — Tullock  V.  Mulvane,  184  U.  S.  519,  46 
L.  ed.  669,  22  Sup.  Ct.  Rep.  372 — Iowa  v. 
Rood,  187  U.  S.  92,  47  L.  ed.  90.  23  Sup. 
Ct  Rep.  49 — Cramer  v.  Wilson,  195  U.  S. 
416,  49  L.  ed.  259,  25  Sup.  Ct.  Rep.  94 
— Joy  V.  St.  Louis,  201  U.  S.  341,  50  L.  ed. 
781,  26  Sup.  Ct.  Rep.  478 — Nome-Sinook  Co. 
V.  Simpson,  1  Alaska,  683. 

1882.  The  question  of  fact  as  to  the  true 
course  of  a  mining  lode  or  vein,  arising  in 
an  action  of  ejectment  brought  under  U.  S. 
Rev.  Stat.  §  2326  (U.  S.  Comp.  Stet.  1901, 
p.  1430),  to  recover  possession  of  a  certain 
portion  of  a  surface  location  of  a  mining 
claim,  is  not  Federal.  Bushnell  v.  Crooke 
Min.  &  Smelting  Co.,  148  U.  S.  682,  13  Sup. 
Ct.  Rep.  771,  37:  610 
Cited  in  Loeber  v.   Schroeder,   149  U.   S.   585, 

37  L.  ed.  859,  13  Sup.  Ct.  Rep.  934 — 
Blackburn  v.  Portland  Gold  Min.  Co.  176 
U.  S.  582,  44  U  ed.  282,  20  Sup.  Ct.  Rep. 
222 — Telluride  Power  Transmission  Co.  v. 
Rio  Grande  Western  R.  Co.  175  U.  S.  646, 
44  L.  ed.  308,  20  Sup.  Ct.  Rep.  245 — Rutter 
V.  Shoshone  Mln.  Co.  75  Fed.  37 — Shoshone 
Mln.  Co.  V.  Rutter,  31  C.  C.  A.  224,  59  U. 
S.  App.  638,  87  Fed.  802— California  Oil  & 
Gas  Co.  V.  Miller,  96  Fed.  17 — Lamar  Canal 
Co.  V.  Amity  Land  &  Irrlg.  Co.  26  Colo.  380, 
77  Am.  St.  Rep.  261,  58  Pac.  600 — Loeber 
V.  Schroeder,  76  Md.  862,  26  Atl.  340. 

Editorial  note. 

In  cases  involving  mining  claims.    49:784 
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(11)  As  to     Exercise   of   War   Potoer; 
Confederate  Money,  etc. 

What  Constitutes  a  Decision  of  the  Federal 

Question,  see  supra,   1372. 
See  also  supra,  1557,  1654. 

1883.  Where  the  only  question  raised  and 
decided  in  the  state  court  against  the  plain- 
tiff in  error  was  the  sufificiency  of  the  acts 
•of  the  President  of  the  United  States  to  in- 
augurate a  war  which  would  render  invalid 
the  contract  in  suit,  the  Supreme  Court 
of  the  United  States  has  jurisdiction. 
Mathews  v.  McStea,  20  Wall.  646,  22:  448 
Oited  In  Celluloid  Mfg.  Co.  t.  Goodyear  Dental 

Vulcanite  Co.  13  Blatchf.  388,  2  Bann.  & 
Ard,  347,  Fed.  Cas.  No.  2,548 — Walker  y. 
Beauchler,  27  Gratt.  524. 

1884.  Whether  a  provost  court  estab- 
lished hj  military  authority  in  the  con- 
•quered  portion  of  an  insurgent  state  ex- 
ceeded its  jurisdiction  is  not  a  Federal 
question,  but  one  exclusively  for  the  state 
tribunals.  Mechanics  &  T.  Bank  v.  Union 
Bank,  22  Wall.  276,  22:  871 

1885.  The  effect  of  the  sequestration  of  a 
4ebt  by  the  Confederate  government,  as  a 
bar  to  an  action  to  recover  the  same  of  the 
•debtor,  is  a  question  of  which  this  court 
has  jurisdiction.  Ford  v.  Surget,  97  U.  S. 
594,  24:  1018 

18£6.  In  an  action  in  a  state  court  on 
policies  of  insurance  which  excepted  from 
the  risk  losses  from  riots,  civil  commotions, 
insurrection,  or  invasion,  where  the  only 
question  for  decision  was  whether  the  insur- 
ance company  was  liable  on  its  policies  for 
losses  which  resulted  from  a  fire  purposely 
flet  by  the  order  of  the  Confederate  states 
government  on  the  evacuation  of  Ridimond, 
which  is  a  question  of  general,  not  Federal, 
law,  the  decision  of  it  by  the  state  court  is 
not  reviewable  here.  Grame  v.  Mutual 
Assur.  Co.  112  U.  S.  273,  5  Sup.  Ct.  Rep. 
150,  28:  716 

Cited  in  Chicago  &  A.  B.  Co.  y.  Wiggins  Ferry 

Co.  110  U.  S.  624,  80  L.  ed.  623,  7  Sup.  Ct 

Rep.  898. 

Confederate  money,  notes,  and  bonds. 

What  Constitutes    a    Decision    of    the 

Federal  Question,  see  supra,  1372. 
How     Federal     Question     Raised,     see 

supra,  1206. 
Necessity    that    Decision    of    Federal 

Question  be  Controlling,  see  supra, 

1509. 
See  also  supra,  1599. 

1887.  The  effect  of  the  coercion  employed 
to  get  Confederate  bonds  taken  is  not  a 
Federal  question.  Dugger  y.  Booock,  104 
U.  S.  596,  26:  846 

1888.  The  decision  of  the  Texas  supreme 
court,  that  a  Confederate  note  payable*  in 
common  currency  was  a  gambling  contract, 
will  not  be  reviewed  by  the  United  States 
Supreme  Court.  Tarver  y.  Keach,  15  Wall. 
67,  21 :  82 
Cited  in  Rockhold  y.   Rockhold,  02  IT.  8.  130, 

23    L.    ed.   607 — New   York   L.    Ins.    Co.   v. 


Hendren,  92  U.  S.  297,  23  L.  ed.  710 — ^Bank 
of  Old  Dominion  v.  McVeigh.  08  V.  8.  333, 
25  L.  ed.  Ill — Dugger  v.  Bocock,  104  V.  8. 
601,  26  L.  ed.  848 — San  Francisco  v.  Scott, 
111  U.  S.  760,  28  L.  ed.  593,  4  Sup.  Ct 
Rep.  688 — Chicago  ft  A.  R.  Co.  v.  Wiggins 
Ferry  Co.  110  U.  8.  624,  30  U  ed.  523,  7 
Sup.  Ct.  Rep.  398 — New  Orleans  Waterworks 
Co.  V.  Louisiana  Sugar  Ref.  Co.  125  U.  8. 
34,  31  L.  ed.  613,  8  Sap.  Ct.  Rep.  741 — 
Winona  ft  St.  P.  R.  Co.  v.  Plainview,  148 
n.  S.  303,  36  L.  ed.  200,  12  Sup.  Ct.  Rep. 
530 — Saginaw  Gaslight  Co.  v.  Saginaw,  28 
Fed.  633. 

1889.  The  ruling  of  a  state  court,  that 
notes  on  which  a  judgment  was  rendered 
were  given  for  a  loan  of  Confederate  money, 
and  that  the  transactions  which  resulted  in 
the  acquisition  of  the  notes  were  had  be- 
tween enemies  during  the  late  Civil  War,  in 
violation  of  the  proclamation  of  the  Presi- 
dent forbidding  commercial  intercourse  with 
the  enemy,  is  not  the  subject  of  review  by 
this  court  Stevenson  y.  Williams,  19  Wall. 
572,  22:  162 

1890.  A  Federal  question  is  not  necessa- 
rily involved  in  a  case  because  the  consider- 
ation of  a  contract  to  be  enforced  was  Con- 
federate money,  or  because  payment  of  a 
debt  was  made  in  such  money.  Dugger  v. 
Bocock,  104  U.  S.  596,  26:  846 
Cited  in  Gross  y.  United  States  Mortg.  Co.  108 

U.  8.  484,  27  L.  ed.  797,  2  Sup.  Ct.  Rep.  040 
'  — San  Francisco  v.  Scott,  111  U.  S.  769,  28 
L.  ed.  593,  4  Sap.  Ct.  Rep.  688 — Chicago 
ft  A.  R.  Co.  V.  Wiggins  Ferry  Co.  119  U.  S. 
624,  30  L.  ed.  523,  7  Sup.  Ct.  Rep.  808— 
New  Orleans  Waterworks  Co.  v.  Liouisiana 
Sugar  Ref.  Co.  125  U.  8.  84,  31  L.  ed.  613, 
8  Sup.  Ct.  Rep.  741. 

1891.  No  decision  of  a  Federal  question 
which  will  sustain  a  writ  of  error  from  the 
Supreme  Court  of  the  Cnlted  States  to  a 
state  oourt  is  involved  in  an  adjudication 
by  a  state  court  that  certain  notes  and  a 
mortgage  were  void  because  the  Confederate 
currency  which  constituted  the  consider- 
ation was  illegal  according  to  the  laws  of 
the  state  at  the  time  the  contract  was  made. 
Bethell  y.  Demar«t»  10  WalL  537, 

19:  1007 
Cited  in  Bank  of  West  Tennelsee  v.  CI t liens' 
Bank,  18  Wall.  433,  20  L.  ed.  515,  14  WalL 
10,  20  L.  ed.  515— Delmas  v.  Merchants'  Mut. 
Ins.  Co.  14  Wall.  666,  20  L.  ed.  759 — 
Stevenson  v.  \initlams,  19  Wall.  577,  22  U 
ed.  164— Rockhold  v.  Rockhold,  92  U.  8.  130, 
23  L.  ed.  507 — New  York  L.  Ins.  Co.  y.  Hend- 
ren, 02  U.  S.  287,  23  L.  ed.  710 — ^United 
States  V.  Thompson,  93  U.  S.  589,  23  L.  ed. 
983 — ^Bank  of  the  Old  Dominion  y.  McVeigh. 
98  U.  S.  333,  25  L.  ed.  Ill— Snow  v.  United 
SUtes,  118  U.  8.  353,  80  L.  ed.  200,  6  Sup. 
Ct.  Rep.  1050 — Chicago  ft  A.  R.  Co.  y.  Wig- 
gins Ferry  Co.  119  U.  8.  624,  30  L.  ed.  523, 
7  Sup.  Ct.  Rep.  398 — ^New  Orleans  Water- 
works Co.  V.  Louisiana  Sugar  Ref.  Co.  125 
U.  S.  33,  31  L.  ed.  613,  8  Sup.  Ct.  Rep.  741 
— Winona  ft  St.  P.  R.  Co.  v.  Plainview,  143 
n.  S.  393,  36  L.  ed.  200,  12  Sup.  Ct.  Rep. 
530 — Tullock  V.  Mulvane,  184  V.  S.  622.  46 
L.  ed.  670,  22  Sup.  Ct.  Rep.  372 — Pennsjl- 
vania  R.  Co.  v.  Hughes,  191  U.  8.  486,  48 
L.  ed.  271,  24  Sup.  Ct.  Rep.  132 — Saginaw 
Gaslight  Co.  V.  Saginaw.  28  Fed.  533 — Hen- 
dorson   v.   Merchants'   Mut.   Ins.   Co.   25   La. 
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Aim.   848 — Bterenson   y.   Payne,   109   Mass. 
881. 

1892.  A  decision  of  a  state  court,  that  h 
eontract  of  which  the  consideration  was 
Confederate  money  was  void,  does  not  of 
itself  raise  one  of  those  Federal  questions 
which  helong  to  this  court  to  settle,  if  de- 
cided upon  the  general  principles  of  public 
policy.  But  when  the  court  expressly  rests 
Its  decision  of  the  same  question  wholly  on 
ji  stat«  constitutional  provision,  this  court 
has  jurisdiction  of  the  question  whether 
that  provision  is  in  conflict  with  the  Consti- 
tution of  the  United  States.  Del  mas  v. 
Merchants'  Mut.  Ins.  Co.  14  Wall.  661, 

20:  757 
Cf»€d  in  Hall  ▼.  DeCuir,  95  U.  /3.  500,  24  L. 
ed.  552 — Northwestern  University  v.  Illinois, 
99  tr.  S.  321,  25  L.  ed.  389— Chicago  &  A. 
R.  Co.  T.  Wiggins  Ferry  Co.  110  U.  8.  624, 
80  L.  ed.  523,  7  Sap.  Ct.  Rep.  398 — Lehigh 
Water  Co.  v.  Easton,  121  U.  S.  392,  30  L. 
ed.  1060,  7  Sap.  Ct.  Rep.  916— Winona  &  St. 
P.  R.  Co.  V.  Plalnview,  143  U.  S.  393,  36 
li.  ed.  200,  12  Sup.  Ct.  Rep.  530 — Mobile 
Jb  O.  R.  Co.  V.  Tennessee,  163  U.  S.  495, 
88  li.  ed.  797,  14  Sup.  Ct.  Rep.  968 — ^Tulloclc 
T.  Mulvane,  184  XT.  S.  522,  46  L.  ed.  670, 
22  Sup.  Ct.  Rep.  372 — Pennsylvania  R.  Co. 
T.  Hughes,  191  n.  S.  486,  48  L.  ed.  271,  24 
Sup.  Ct.  Rep.  132 — Sanford  v.  Portsmouth,  2 
Fllpp.  108,  Fed.  Cas.  No.  12,315 — HoUlngs- 
worth  V.  Tensas,  4  Woods,  284,  17  Fed.  112 
— Gilhert  v.  American  Surety  Co.  61  L.R.A. 
257,  57  C.  C.  A.  622,  121  Fed.  502. 

1893.  This  court  cannot  take  jurisdiction 
of  a  state  judgment  in  an  action  to  recover 
the  amount  of  a  deposit  in  Confederate 
treasury  notes,  the  judgment  of  the  state 
court  being  against  the  right  to  recover. 
Bank  of  West  Tennessee  t.  Citizens'  Bank, 
13  Wall.  432,  20:  614 

1894.  A  decision  by  a  stats  court  that»  by 
the  general  principles  of  common  law,  a  no- 
tice of  protest  left  at  the  former  residence, 
in  loyal  territory,  of  an  indorser  who  had 
abandoned  it  and  gone  within  the  Confeder- 
ate lines,  is  insufficient  to  charge  him,  if 
his  change  of  residence  was  known,  or 
might  with  reasonable  diligence  have  been 
known,  to  the  holder,  presents  no  Federal 
question,  the  issue  being  as  to  the  change  of 
residence,  instead  of  the  ability  to  make  the 
change.  Allen  v.  McVeigh,  107  U.  S.  433,  2 
Sup.  Ct.  Rep.  558,  27:  572 
Bank  of  Old  Dominion  ▼.  McVeigh,  98  U.  S. 

332,  25:  110 

Cited  in    Chicago  ft  A.  R.  Co.  v.  Wiggins  Ferry 

Co.  110  U.  8.  624,  30  U  ed.  528,  7  Sup.  Ct. 

Rep.  308 — Alexandria  Sav.  Inst  v.  McVeigh, 
.     84  Va.  40,  8  8.  B.  885. 

(12)  Money;  Legal  Tender, 

Confederate  Money,  see  supra,  IIL  d,  9,  h, 

(11). 
What  Constitutes  a  Decision  of  the  Federal 

Question,  see  supra,  1357,  1410,   1411. 
Nature  of  Decision  as  Affecting  Right  of 

Review,  see  supra,   1453-1455. 
See  also  supra,  1722. 

1895.  A  decision  of  a  state  court  sustain- 
intg  the  validity  of  the  legal  tender  act  of 


February  25,  1862,  was  held  not  to  be  re- 
viewable in  the  Supreme  Court  of  the 
United  States.  Roosevelt  v.  Meyer,  1  Wall. 
512,  17: 500 

Oited  in  Trebllcock  v.  Wilson,  12  Wall.  692. 
20  L.  ed.  461. 

1896.  This  court  has  jurisdiction  over  a 
state  judgment  involvmg  the  question 
whether  a  note  must  be  paid  in  gold  or 
silver  coin,  where  the  claim  to  payment  in 
coin  was  based  on  the  construction  of  the 
Constitution  and  of  the  legal  tender  acts. 
Trebllcock  v.  Wilson,   12  Wall.  687, 

20:45e 
Cited  in  Mechanics*  ft  T.  Bank  v.  Union  Banw. 
22  Wall.  801.  22  L.  ed.  874— Churchman  v 
Martin.  54  Ind.  384. 

1897.  The  contention  that  levee  bonds  for 
a  loan  of  gold  coin  .were  payable  in  money 
of  the  United  States  presents  a  Federal 
question  where  the  adverse  party  contended 
that  they  were  payable  only  in  the  same 
medium,  and  were  therefore  unauthorized. 
Woodruflf  V.  Mississippi,  162  U.  S.  291,  16 
Sup.  Ct  Rep.  820,  40:  973 

(18)  Dtie  Broce^s  of  Law. 

On  Appeal  from  Decision  of  Circuit  Court 
of  Appeals,  see  supra,  797. 

Appeals  Tsk'en  from  Federal  Court  Gener- 
ally, see  supra,  953-955. 

Frivolousness  of  Federal  Question,  see 
supra,  1124-1132. 

How  Federal  Question  Raised,  see  supra, 
1218,  1221,  1238,  1239,  1244. 

Time  for  Raising  Federal  Question,  see 
supra,  1274,  1313,  1314. 

What  Constitutes  Decision  of  Federal  Ques- 
tion, see  supra,  1417-1421. 

Nature  of  Decision  as  Affecting  Right  of 
Review,  see  supra,  1457. 

Necessity  that  Decision  of  Federal  Question 
be  Controlling,  see  supra,  1516. 

Who  may  Raise  Question  of  Jurisdiction, 
see  infra,  2062,  2066,  2067. 

Reviewability  of  Question  as  to,  see  infra, 
2150,  2210,  2252-2255. 

See  also  supra,  1629,  1709;   infra,  2040. 

1898.  It  is  the  final  province  of  the  Su- 
preme Court  to  determme  the  existence  of 
due  process  of  law.  Del  Castillo  v.  McCon- 
nico  (Castillo  v.  McConnico)  168  U.  S.  674, 
18  Sup.  Ct.  Rep.  229,  42:  622 
Cited  In  Tompkins  v.   Blakey,  70  N.  U.  58G. 

40   AU.   111. 

1899.  A  party  who  seeks  and  is  given 
opportunity  in  the  state  court  to  litr?ale 
the  rights  claimed  by  it  cannot  have  the 
judgment  reviewed  in  the  Supreme  Court  of 
the  United  States  on  the  ground  that  due 
process  of  law  was  denied  because  the  liti- 
gation did  not  result  successfully.  Reming- 
ton Paper  Co.  v.  Watson,  173  U.  S.  443,  19 
Sup.  Ct.  Rep.  456,  43:  762 

1900.  No  Federal  question  is  presented  by 
a  contention  with  respect  to  due  process  of 
law  which  is  based  simply  upon  a  change  by 
the  state  court  of  the  established  construc- 
tion of  a  state  statute.     Central  Land  Co. 
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V.  Laidley,  159  U.  S.  103,  16  Sup.  Ct.  Rep. 
80,  40:  91 

1901.  The  fact  that  a  statute  might  be 
construed  so  as  to  cause  it  to  violate  the 
Constitution  is  not  sufficient  to  raise  a  Fed- 
eral question,  but  the  right  of  the  plain- 
tiff in  error  is  limited  to  the  inquiry 
whether,  in  the  case  presented,  the  statute 
is  so  applied  as  to  deprive  him  of  property 
without  due  process  of  law.  Del  Castillo  v. 
McConnico  (Castillo  v.  McConnioo)  168  U. 
S.  674,  18  Sup.  Ct.  Rep.  229,  42:  622 
Cited   in   Ramish   y.   Hartwell,    126    Cal.   451, 

58  Pac.  920. 

1902.  The  decision  by  a  state  court  that 
a  particular  formality  is  or  is  not  essential 
under  a  state  statute  presents  no  Federal 
question,  if  the  statute  as  thus  construed 
is  not  insufficient  to  provide  due  process  of 
law.  Del  Castillo  v.  McConnioo  (Castillo  v. 
McConnico)  168  U.  S.  674,  18  Sup.  Ct.  Rep. 
229,  '  42:  622 
Cited  in  Lombard  v.  West  Chicago  Park,  181 

U.  8.  43,  45  L.  ed.  737,  21  Sup.  Ct.  Rep. 
507— Neater  v.  Church,  189  V,  8.  605,  47 
L.  ed.  921,  23  Sup.  Ct.  Rep.  849. 

1903.  Whether  or  not  a  state  court  ex- 
ceeded its  functions  under  the  state  Consti- 
tution cannot  give  rise  to  a  question  respect- 
ing due  process  of  law  which  will  sustain 
the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States.  Burt  v.  Smith, 
203  U.  S.  129,  27' Sup.  Ct.  Rep.  37, 

51:  121 

Cited  In  Patterson  v.  Colorado,  205  U.  S.  460, 

51  L.  ed.  880,  27  Sup.  Ct.  Rep.  556 — Smith 

V.  Jennings,  206  U.  8.  278,  51  L.  ed.  1063, 

27  Sup.  Ct.  Rep.  610. 

1904.  An  alleged  conflict  between  pro- 
ceedings confirmed  by  a  state  court  and 
rights  claimed  unsuccessfully  under  the 
Constitution  of  the  United  States,  including 
the  contention  that  a  party  is  deprived  of 
property  without  due  process  of  law,  pre- 
sents a  Federal  question.  Tregea  v.  Modesto 
Irrig.  District,  164  U.  S.  179,  17  Sup.  Ct. 
Rep.  52,  41 :  395 
Cited  in   Miller   v.   Ferris   Irrig.   District,   85 

Fed.  700. 

1905.  Whether  the  due-process-of-law 
clause  of  U.  S.  (^nst.,  14th  Amend.,  consti- 
tuted a  bar  to  mandamus  proceedings  in  a 
state  court  is  a  Federal  question.  Williams 
V.  Eggleston,  170  U.  S.  304,  18  Sup.  Ct.  Rep. 
617,  42:  1047 

1906.  Where  a  state  statute  providing  for 
condemnation  proceedings  has  been  con- 
strued by  the  state  courts  as  requiring  no- 
tice, no  Federal  question  with,  respect  to 
due  process  of  law  can  be  based  upon  the 
objection  that  such  statute  allows  con- 
demnation without  notice.  Baltimore  Trac- 
tion Co.  V.  Baltimore  Belt  R.  Co.  151  U.  S. 
137, 14  Sup.  Ct.  Rep.  294,  13:  102 

1907.  A  claim  that  property  is  taken 
without  due  process  of  law  when  condemned 
under  a  special  statute  for  the  abolition  of 
grade  crossings,  because  the  act  authorizes 
an  increase  in  the  number  of  tracks,  and 
requires  the  city  to  pay  part  of  the  expense, 


in  violation  of  the  state  Constitution,  which 
prohibits  donations  by  a  city  to  a  railroad 
corporation,  raises  a  Federal  question  for 
the  purpose  of  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  state 
court.  Wheeler  v.  New  York,  N.  H.  &  H.  R. 
Co.  178  U.  S.  321,  20  Sup.  Ct.  Rep.  949, 

44:  1085 

1908.  No  Federal  question  arises  from  the 
forfeiture  of  a  charter  of  a  corporation  for 
alleged  violation  of  its  terms,  by  a  decree  of 
a  state  court  made  after  a  full  hearing  by 
all  the  parties  in  a  proceeding  in  the  nature 
of  quo  warranto  instituted  in  the  name  of 
the  state  by  the  attorney  general,  to  whom 
the  matter  had  been  referred  by  the  legis- 
lature to  bring  such  suit  or  take  such  other 
action  as  he  might  think  proper.  New  Or- 
leans Waterworks  Co.  v.  Louisiana,  185  U. 
S.  336,  22  Sup.  Ct.  Rep.  691,  46:  936 
Cited  in  Swaflrord  v.  Tempteton,  185  U.  8.  493, 

46  L.  ed.  1008,  22  Sup.  Ct.  Rep.  783 — Coven- 
try  V.  Davis,  193  U.  S.  668,  48  L.  ed.  840, 
24  Sup.  Ct.  Rep.  855 — Brewster  v.  Cahill, 
194  U.  S.  629,  48  L.  ed.  1158,  24  Sup.  Ct. 
Rep.  857 — Berlin  Iron  Bridge  Co.  v.  Bren- 
nan,  194  U.  S.  630,  48  L.  ed.  1168,  24  Sup. 
Ct.  Rep.  858 — American  R.  Co.  v.  Castro, 
204  U.  S.  455,  51  L.  ed.  665,  27  Sup.  Ct. 
Rep.  466 — State  ex  rel.  Curtice  v.  Smith, 
177  Mo.  96,  75  S.  W.  625. 

1909.  A  contention  in  a  state  court,  that 
reputation  is  property  of  which  the  owner 
is  deprived  without  due  process  of  law  by 
a  decision  against  his  right  of  action  for 
libelous  matter  contained  in  a  pleading, 
raises  a  Federal  question  under  U.  S.  Rev. 
Stat  §  709,  U.  S.  Comp.  Stet.  1901,  p.  575, 
providing  for  writ  of  error  from  the  Su- 
preme (>>urt  in  case  of  a  decision  against 
any  constitutional  rights  privilege,  or  im- 
munity. Abbott  V.  National  BaiUc  of  Com- 
merce, 175  U.  S.  409,  20  Sup.  Ct.  Rep.  153, 

44:217 

1910.  The  objection  to  a  tax,  that  it  is 
taking  property  without  due  process  of  law, 
and  denies  to  the  taxpayers  the  equal  pro- 
tection of  the  laws,  raises  a  question  under 
the  Constitution  of  the  United  States. 
Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U.  S. 
232,  10  Sup.  Ct.  Rep.  533,  33:  892 

1911.  A  contention  in  a  state  court  that 
notice  of  a  reassessment  waa  insufficient* 
and  that,  by  reason  thereof,  defendant's 
property  was  sought  to  be  taken  without 
due  process  of  law  and  in  conflict  with  the 
14th  Amendment  to  the  Federal  Constitu- 
tion, raises  a  Federal  question.  Bellingham 
Bay  &  B.  O.  R.  Co.  v.  New  Whatcom,  172 
U.  S.  314,  19  Sup.  Ct  Rep.  205,         43:  460 

1912.  A  decision  of  a  state  court  that  the 
formalities  required  by  the  tax  laws  were 
fully  observed  does  not  present  a  Federal 
question,  where  the  contention  is  not  that 
the  statutes  are  unconstitutional,  but  that 
the  manner  of  their  observance  waa  a  denial 
of  due  process  of  law.  French  ▼.  Taylor, 
199  U.  S.  274,  26  Sup.  Ct.  Rep.  76,  50:  189 
Cited  in  Burt  v.  Smith,  203  U.  S.  135,  61    U 

ed.  127,  27  Sup.  Ct.  Rep.  37 — South  Caro- 
lina ex  rel.  Buchanan  v.  Jennings,  204  U.  ft. 
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66S,  51  L.  ed.  671,  27  Sap.  Ct.  Rep.  785— 
Patterson  y.  Colorado,  205  U.  8.  460,  51  L. 
ed.  880,  27  Sop.  Ct.  Rep.  556. 

1913.  The  question  whether  a  convict 
shall  be  executed,  under  statutory  author- 
ity, by  the  warden  of  a  penitentiary,  or, 
under  statutes  in  force  at  the  time  of  his 
trial  and  conviction,  by  the  sheriff,  or 
whether  he  shall  escape  punishment  alto- 
gether, does  not  involve  any  Federal  aues- 
tion  as  to  due  process  of  law  under  U.  S. 
Const  14th  Amend.  Davis  v.  Burke,  179 
b.  S.  399,  21  Sup.  Ct.  Rep.  210,  45:  249 
Oittd  in  Gusman  v.  Marrero,  180  U.  8.  87,  45 

L.  ed.  438,  21  Snp.  Ct.  Rep.  208 — Wimbish 
T.  Jamison,  190  U.  8.  599,  50  L.  ed.  327,  26 
Sop.  Ct.  Rep.  747. 

Editorial  note. 

In  cases  involving  questions  of  due  pro- 
cess of  law.  51 :  121 

(14)  Equal  ProteoHan  and  Privileges, 

What  Converts  Federal  Question  into  Moot 
Question,  see  supra,  1123,  1125,  1127, 
1136. 

How  Federal  Question  Raised,  see  supra, 
1229. 

What  Constitutes  Decision  of  Federal  Ques- 
tion, see  supra,  1421. 

Necessity  that  Decision  of  Federal  Question 
be  Controlling,  see  supra,  1510. 

Who  may  Raise  Question  of  Jurisdiction, 
see  infra,  2067. 

BeriewabiUty  of  Question  as  to,  see  infra, 
2081,  2148,  2255. 

1914.  A  case  presents  a  Federal  question 
where  the  defense  of  the  denial  of  the  equal 
protection  of  the  law  guaranteed  by  U.  S. 
Const.,  14th  Amend.,  is  invoked,  and  is  at 
least  plausible  on  its  face.  American  Sugar 
Ref.  Co.  V.  Louisiana,  179  U.  S.  89,  21  Sup. 
a  Rep.  43,  45:  102 

1915.  Whether  the  equal-protection-of-the- 
laws  clause  of  U.  S.  uonst.,  14tli  Amend., 
constituted  a  bar  to  mandamus  proceedings 
in  a  state  court  is  a  Federal  question.  Wil- 
liams V.  Eggleston,  170  U.  S.  304,  18  Sup. 
Ct  Rep,  617,  42:  1047 

1916.  Whether  an  act  of  sjBquestration  by 
the  Confederacy,  enforced  by  one  of  the  Con- 
federate states,  during  the  Rebellion,  against 
a  citixen  of  a  loyal  state,  denied  the  privi- 
leges and  immunities  guaranteed  by  the 
Federal  Constitution  to  citizens  of  the 
several  states,  is  a  FedeM  question  which 
will  sustain  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  state 
«urt     Williams  ▼.  BrufTy,  96  U.  S.  176, 

24:  716 
Cited  in  Ford  v.  Surget,  97  U.  8.  602,  24  L. 
ed.  1020 — Ford  v.  Sarget,  86  Phlla.  Leg.  Int. 
28. 

(IS)  CivU  Bights. 

Neeessity  that  Decision  of  Federal  Ques- 
tion be  Controlling,  see  supra,  1527, 
1528. 

Reviewability  of  Question  as  to,  see  infra, 
2139. 

1917.  The  remedy    for   the   exclusion   of 


citizens  of  African  descent  from  a  grand 
jury  without  authority  from  the  state  Con- 
stitution or  laws,  in  violation  of  the  accused's 
rights  under  the  Constitution  and  laws  of 
the  United  States,  is  ultimately  in  the  Su- 
preme Court  of  the  United  States  by  writ 
of  error  to  the  state  court.  Neal  v.  Dela- 
ware, 103  U.  S.  370,  26:  567 
Cited  in  Civil  Rights  Cases,  100  U.  S.  40,  27 
L.  ed.  852,  3  Sup.  Ct.  Rep.  18 — Ex  parte 
Tarbrough.  110  U.  S.  605,  28  L.  ed.  278,  4 
Sup.  Ct.  Rep.  152 — East  St.  Louis  v.  Amy, 
120  U.  S.  603,  30  L.  ed.  800.  7  Sup.  Ct. 
Rep.  739— Re  Wood  (Wood  v.  Brush)  140 
U.  8.  285,  35  L.  ed.  508.  11  Sup.  Ct.  Rep. 
738 — ^Gibson  v.  Mississippi,  162  U.  S.  580, 
40  L.  ed.  1078,  16  Sup.  Ct.  Rep.  904 — Mur- 
ray V.  Louisiana,  163  U.  S.  105,  41  L.  ed. 
89,  16  Sup.  Ct.  Rep.  900 — Chicaj^o,  B.  & 
Q.  R.  Co.  V.  Chicago.  106  U.  S.  234,  41  L. 
ed.  984,  17  Sup.  Ct.  Rep.  581 — United  States 
T.  Wong  Kim  Ark,  169  U.  S.  676,  42  L.  ed. 
900,  18  Sup.  Ct.  Rep.  456 — ^Williams  t.  Mis- 
sissippi, 170  U.  S.  225,  42  L.  ed.  1016,  18 
Sup.  Ct.  Rep.  683 — Carter  ▼.  Texas.  177  U. 
S.  447,  44  L.  ed.  841,  20  Sup.  Ct.  Rep.  687 
— Taylor  v.  Beckham,  178  U.  S.  600,  44  L. 
ed.  1209,  20  Sup.  Ct.  Rep.  1009 — Smoot  v. 
Kentucky  C.  R.  Co.  18  Fed.  344 — Claybrook 
V.  Owensboro,  16  Fed.  302 — Ex  parte  Mur- 
ray, 66  Fed.  299 — ^Nashville,  C.  ft  St.  L.  R. 
Co.  V.  Taylor,  86  Fed.  184 — Iron  Mountain 
R.  Co.  V.  Memphis,  37  C.  C.  A.  419,  96  Fed. 
122 — United  States  v.  Lackey,  99  Fed.  960 — 
Jew  Ho  V.  Williamson,  103  Fed.  24 — Lent 
V.  Tlllson,  72  Cal.  421,  14  Pac.  71— State 
V.  Montgomery,  94  Me.  203,  80  Am.  St.  Rep. 
386,  47  Atl.  165 — Cooper  v.  SUte,  64  Md. 
43,  20  Atl.  986 — Dixon  v.  State,  74  Miss. 
283,  20  So.  839 — Hunt  v.  Searcy,  167  Mo. 
181,  67  S.  W.  206 — Bullock  v.  State,  65  N. 
J.  L.  563,  86  Am.  St.  Rep.  668,  47  Atl.  62 
—Re  Tuthill,  36  App.  Div.  503,  55  N.  Y. 
Supp.  657 — People  ex  rel.  King  v.  Gallagher, 
93  N.  Y.  458,  45  Am.  Rep.  232 — Carter  v. 
State,  39  Tex.  Crlm.  Rep.  355,  48  S.  W.  508. 

1918.  A  decision  upon  a  Federal  question 
respecting  the  constitutional  guaranty  of 
the  equal  protection  of  the  laws  is  involved 
in  the  rulinff  of  a  state  court  upon  a  mo- 
tion to  quash  an  indictment  because  of  the 
exclusion  of  negroes  from  the  grand  jury 
listSi  by  which  such  motion,  though  but 
two  printed  octavo  pages  in  length,  was 
struck  from  the  files  under  the  color  of 
local  practice  for  prolixity,  because  it  con- 
tained an  allegation  that  certain  provisions 
of  the  newly  adopted  state  Constitution, 
claimed  to  have  the  effect  of  disfranchising 
negroes  because  of  their  race,  worked  as  a 
reason  and  consideration  in  the  minds  of  the 
jury  commissioners  for  their  action.  Rogers. 
V.  Alabama,  192  U.  S.  226,  24  Sup.  Ct.  Rep. 
257,  48:  417 

Cited  in  Martin  v.  Texas,  200  U.   S.  319,  50 

L.  ed.  498,  26  Sup.  Ct.  Rep.  338 — Ex  parte 

Powers,  129  Fed.  990 — Com.  v.  Powers,  130 

Fed.  473. 


(16)  Slavery, 

What  Constitutes  Decision  of  Federal  Ques- 
tion, see  supra,  1430. 

Neceaaity  that  Decision  of  Federal  Question 
be  Controlling,  see  supra,  1483. 
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Impairment  of  Contract  Obligations  as  to, 

see  supra,  1706. 
See  also  supra,  1735. 

1919.  'Ihe  Supreme  Court  of  the  United 
States  has  no  jurisdiction  to  review  a  de- 
cision of  the  highest  court  of  a  state  upon  the 
question  whether  slaves  who  passed,  tempo- 
rarily, by  consent  of  their  master,  from  that 
state  into  another  state,  thereby  became  free, 
since  there  is  nothing  in  the  Federal  Con- 
stitution in  any  way  controlling,  and  the 
prohibition  against  slavery  contained  in  the 
ordinance  of  1787  was  superseded  by  the 
adoption  of  the  state  Constitution.  Strader 
V.  Graham,  10  How.  82,  13:  337 
Oited  In  Liza  v.  Puissant,  7  La.  Ann.  81 — ^An- 
derson V.  Poindexter,  6  Ohio  St  647. 

1920.  This  court  has  no  jurisdiction  over 
a  state  judgment  rendered  for  the  price  of 
slaves  sold,  in  which  the  defenses  were  that, 
by  the  Constitution  of  the  state  and  of  the 
United  States,  slaves  were  emancipated,  and 
the  consideration  of  the  obligation  thereby 
failed.  Jacoway  v.  Denton,  154  U.  S.  583 
and  14  Sup.  Ct.  Rep.  1169,  20:  645 

(17)  Eminent  Dtnnain. 

How  Federal  Question  Raised,  see  supra, 
1230. 

What  Constitvltes  Decision  of  Federal  Ques- 
tion, see  supra,  1422. 

Reviewability  of  Question  as  to,  see  infra, 
2099,  2100. 

See  also  supra,  1692,  1707,  1906,  1907. 

1921.  No  Federal  question  which  will  con- 
fer jurisdiction  on  the  Supreme  Court  of 
the  United  States  of  a  writ  of  error  to  a 
state  court  is  involved  in  a  contention  in 
the  highest  state  court  that,  by  the  judg- 
ment of  the  trial  court>  private  property  is 
taken  for  public  use  without  just  compensa- 
tion, in  violation  of  the  5th  Amendment  to 
the  Federal  (Constitution,  since  this  amend- 
ment operates  solely  as  a  restriction  upon 
Federal  powers,  and  not  upon  those  of  the 
several  states.  Winous  Point  Shooting  Club 
v.  Caspersen,  193  U.  S.  189,  24  Sup.  Gt.  Rep. 
431,  48:  675 

(18)  Aa  to  National  Banks, 

Jurisdiction  over  Judgment  of  Circuit  Court 
of  Appeals,  see  supra,  784. 

How  Federal  Question  Raised,  see  supra, 
1227. 

Wliat  Constitutes  Decision  of  Federal  Ques- 
tion, see  supra,  1407,  1408. 

Who  may  Raise  Question  of  Jurisdiction, 
see  infra,  2065. 

1922.  The  decision  of  a  state  court,  that 
a  claim  against  a  national  bank  was  an  ex- 
isting demand  at  the  time  it  suspended, 
does  not  involve  a  Federal  question.  Chem- 
ical Nat.  Bank  v.  Hartford  Deposit  Co.  161 
U.  S.  1,  16  Sup.  Ct.  Rep.  439,  40:  595 
died  in  McCormick  v.  Market  Nat.  Bank,  165 

U.   S.  540,  41  L.  ed.  820,   17  Sup.   Ct  Rep. 
433. 


1923.  A  suit  to  restrain  and  enjoin  the 
sale  of  real  estate  under  a  deed  of  trust 
to  secure  a  promissory  note  purchased  by  a 
national  bank  presents  a  Federal  question, 
and  this  court  has  jurisdiction.  Swope  v. 
Leffingwell,  105  U.  S.  3,  26:939 
Cited   In    Chanute  v.   Trader,   132  U.   S.   214,. 

33  L.  ed.  846,  10  Sup.  Ct.  Rep.  67 — ^Mc- 
Cormick V.  Market  Nat.  Bank,  165  U.  8. 
546,  41  L.  ed.  820,  17  Sup.  Ct  Rep.  433 — 
Baldwin  v.  Maryland,  179  U.  S.  222,  45  L. 
ed.  162,  21  Sup.  Ct.  Rep.  105. 

1924.  A  decision  by  the  highest  court  of 
a  state  in  favor  of  the  claim  that  a  lease 
made  by  a  national  banking  association  not 
then  authorized  to  commence  business,  but 
which  had  made  and  filed  its  articles  of 
association,  was  invalid  under  U.  S.  Rey. 
Stat  §  5136  (U.  S.  Comp.  Stat  1901,  p. 
3455),  is  subject  to  review  by  writ  of  error 
from  the  Supreme  Court  of  the  United 
States,  where  the  lessor  specially  set  up  and 
claimed  a  right  to  recover  on  the  lease  on 
the  ground  that  it  was  within  the  exception 
of  that  section  as  to  incidental  and  pre- 
liminary business,  and  also  that  the  prohi- 
bition of  business  by  that  section  did  not 
make  prohibited  contracts  invalid  as  between 
the  parties.  McCormick  y.  Market  Nat. 
Bank,  165  U.  S.  538,  17  Sup.  Gt.  Rep.  433, 

41:817 

Cited  in   Seeberger  v.   McCormick,  175   U.    S. 

278.  44  L.  ed.  162,  20  Sup.  Ct  Rep.  128— 

National  Bank  &  L.  Co.  v.  Petrie,  189  U.  S. 

424,  47  L.  ed.  880,  23  Sup.  Ct  Rep.  512. 

Editorial  note. 

In  cases  involving  questions  under  the 
national   banking  law.  50:  163 

Powers  of. 

1925.  A  decision  by  a  state  court  as  to 
the  power  of  a  national  bank  to  become  a 
stocKholder  in  a  savings  bank  presents  a 
Federal  question.  California  Nat.  Bank  t. 
Kennedy,  167  U.  S.  362,  17  Sup.  Ct.  Rep. 
831,  42:  19S 

1926.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  to  review  a  judg- 
ment adverse  to  the  claim  of  a  national 
bank  sued  in  a  state  court,  that  it  had  no 
power  under  the  national  banking  act  to 
make  the  contract  upon  which  it  was  sued, 
and  was  exempt  from  liability  thereon.  Lo- 
gan County  Nat.  Bank  v.  Townsend,  139  U. 
S.  67,  11  Sup.  Ct.  Rep.  496,  35:  107 
Cited  in  McCormick  v.  Market  Nat  Bank,  165 
'    U.  S.  546,  41  L.  «d.  820,  17  Sup.  Ct.  Rep. 

433 — First  Nat  Bank  v.  Anderson,  172  U. 
S.  575,  43  L.  ed.  569,  19  Sup.  Ct  Rep.  284. 

Liability  of. 

1927.  Where  a  national  bank  organized 
from  a  state  bank  is  held  liable  by  a  state 
court  to  pay  bills  made  by  such  state  bank> 
and  the  national  bank  claims  immunity 
under  the  national  banking  act  from  such 
liability,  a  claim  of  Federal  immunity  i» 
presented,  which  gives  the  Supreme  Court 
of  the  United  States  jurisdiction  to  review 
the  state  decision.  Metropolitan  Nat  Bank 
V.  Claggett,  141  U.  S.  520,  12  Sup.  Ct.  Rep. 
60,  35: 841 
Cited  in  McCormick  v.  Market  Nat  Bank,  105^ 
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n.  8.  646,  41  L.  ed.  820,  17  Snp.  Ct  Rep. 
433. 

liability  of  officers. 

What    Constitutes    a   Decision    of    the 
Federal  Question,  see  supra,  1376. 

1928.  A  defense  in  a  state  court,  that  the 
eashier  of  a  national  bank  iB  amenable  to 
no  law  but  a  law  of  Congress,  and  that  a 
state  legislature  had  no  power  to  prescribe 
his  duties,  raises  a  Federal  question  of 
which  this  court  has  jurisdiction.  Waits 
▼.  Dowley,  94  U.  S.  527,  24:  181 
Cited  in  Mallon  y.  Hyde,  76  Fed.  388. 

1929.  The  decision  of  a  state  court  hold- 
ing that  hy  reason  of  their  false  assumption 
of  corporate  authority  the  officers,  directors, 
and  shareholders  of  what  purported  to  be 
a  national  bank,  but  which  never  obtained 
legal  authority  to  do  business,  became  lia- 
ble as  partners,  on  the  principle  of  agency, 
for  contracts  entered  into  in  the  name  of 
the  corporation,  does  not  involve  any  Fed- 
eral question  which  will  sustain  a  writ  of 
error  from  the  Supreme  Court  of  the 
United  States,  but  only  a  question  of  gener- 
al law.  Seeberger  v.  McCormick,  175  U.  S. 
274,  20  Sup.  Ct.  Rep.  128,  44:  161 
Cited  in  Jacobs  v.  Marks,  182  U.  S.  686,  45  L. 

ed.  1244,  21  Sup.  Ct.  Rep.  865. 

1930.  The  express  denial  of  an  immunity 
claimed  in  both  the  trial  and  appellate 
courts,  under  U.  S.  Rev.  Stat.  §  5239,  U.  S. 
Oomp.  Stat.  1901,  p.  8516,  by  officers  and 
directors  of  a  national  bank  in  respect  to 
the  rule  of  liability  applied  for  making 
false  official  reports  as  to  the  bank's  finan- 
cial condition,  is  sufficient  to  sustain  the 
exerdse  by  the  Supreme  Court  of  the 
United  States  ol  its  appellate  jurisdiction 
over  state  courts.  Yates  v.  Jones  Nat. 
Bank,  206  U.  S.  158,  27  Sup.  Ct.  Rep.  638, 

51:  1002 
Cited  In  Tates  v.  Utfca  Bank.  206  U.  S.  182, 
51  L.  ed.  1016,  27  Sup.  Ct.  Rep.  646. 

Stock  and  stockholders  of. 

How  Federal  Question  Raised,  see  su- 
pra, 1191. 
l«e  also  infra,  2037. 

1931.  A  claim  against  a  purchaser  of 
shares  of  stock  of  a  national  bank  which 
subsequently  became  insolvent,  for  a  loss 
incurred  by  his  failure  to  insert  his  name 
or  that  of  some  other  responsible  person 
in  the  blank  transfer  signed  on  the  books 
of  the  bank,  presents  no  Federal  question 
which  wiU  give  the  Supreme  Court  of  the 
United  States  jurisdiction  to  review  a  Judg- 
ment of  a  state  court  overruling  such  con- 
tention. The  purchasers'  obligation,  if  any, 
grows  out  of  nis  contract,  and  not  out  of 
the  banking  law.  Le  Sassier  v.  Kennedy, 
123  U.  S.  521,  8  Sup.  Ct.  Rep.  244,  31 :  262 
Cited  in  Leyson  v.   Davis.   17  Mont   292,   81 

LJt JL  468,  42  Pac  775. 

1932.  A  decision  that  a  valid  gift  of 
stock  in  a  national  bank  is  made  as  be- 
tween claimants  of  the  stock,  when  no 
rights  of  third  persons,  of  creditors,  or  of 
the  bank,  are  involved,  by  mere  delivery  j 
of  the  shares,  without  any  transfer  on  the 


books  of  the  bank  or  indorsement  on  the 
back  of  the  certificate,  as  prescribed  by  a 
by-law  authorized  by  U.  S.  Rev.  Stat.  § 
5139,  U.  S.  Comp.  Stat.  1901,  p.  3461,  does 
not  raise  any  Federal  question  for  the  pur- 
pose of  a  writ  of  error  to  a  state  court. 
Leyson  v.  Davis,  170  U.  S.  36,  18  Sup.  Ct. 
Rep.  500,  42:  939 

Cited  In  Farmers*  Nat.  Bank  v.  RoblnsoD,  176 
U.  S.  682,  44  L.  ed.  637,  20  Sup.  Ct.  Rep. 
1027 — Hubbell  v.  Houghton,  86  Fed.  649— 
Wood  V.  Davis,  108  Fed.  132 — Holton  v- 
Davis,  47  C.  C.  A.  265,  108  Fed.  156. 

Taxation  of. 

Nature  of  Decision  as  Affecting  Right 
of  Review,  see  supra,  1452. 

1933-34.  Where  the  New  York  court  of 

appeals    decided    that,    in    the    absence    of 

fraud  or   intentional   wrong,   the   assessors 

of   a  city    were   not   personally    liable    in 

damages  for  any  error  in  an  assessment  of 

national  bank  stock, — Held,    that    whether 

that  court  decided  that  question  correctly 

or  not  is  not  a  Federal  question  which  this 

court  is  authorized  to  review.    Williams  v. 

Weaver,  100  U.  S.  547,  25:  708 

Cited  in   First   Nat.   Bank   v.   St   Joseph,  4» 

Mich.   580,  0  N.  W.   838 — Leyson  v.   Davis, 

17  Mont.  292,  81  L.B.A.  453,  42  Pac.  775 — 

Wells  V.   Western   Paving  &  Supply   Co.  99 

Wis.  126,  70  N.  W.  1071. 

1935.  The  Supreme  Ck>urt,  under  the  25  th 
section  of  the  judiciary  act,  has  no  juris- 
diction of  a  case  of  state  taxation  of  na- 
tional bank  shares  owned  by  an  individual 
residing  where  the  bank  was  situated,  where 
the  only  question  arose  under  the  provision 
of  the  state  statute  providing  for  taxation 
where  the  shareholder  resided,  and,  not  as 
provided  in  the  act  of  Congress,  where 
"such  bank  is  located,  and  not  otherwise.'*^ 
Austin  V.  Boston.  7  Wall.  694,  19:  224 

Receivers  of. 

1936.  A  claim  that  a  judgment  holding 
a  receiver  of  a  national  bank  to  be  a  trus- 
tee is  "contrary  to  law"  does  not  raise  a 
Federal  question.  Capital  Nat.  Bank  v. 
First  Nat.  Bank  of  Cadiz,  172  U.  S.  425,  19 
Sup.  Ct.  Rep.  202,  43:  502 

1937.  A  decision  that  money  in  the  hands 
of  a  receiver  of  a  national  bank  is  held  in 
trust  and  has  never  been  part  of  the  assets 
of  the  bank,  when  rendered  on  general  equi- 
table principles,  does  not  involve  any  Fed- 
eral question  which  will  sustain  a  writ  of 
error  to  the  state  court.  Capital  Nat.  Bank 
V.  First  Nat.  Bank  of  Cadiz,  172  U.  S.  425, 
19  Sup.  Ct.  Rep.  202,  43:  502 
DisUnguished  in   Gilbert  v.  McNulta,  96   Fed. 

84. 

Cited  in  Bausman  v.  Dixon,  178  U.  S.  114,  43 
L.  ed.  634,  19  Sup.  Ct.  Rep.  816. 

Usury. 

How     Federal     Question     Raised,     see 
supra,  1248. 

1938.  A  decision  by  a  state  court  that, 
under  a  state  statute,  a  national  bank  could 
not  recover  from  a  corporation  interest  in 
excess  of  the  statutory  rate,  although  cor- 
porations are  prohibited  from  pleading  the 
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defense  of  usury,  does  not  present  a  Feder- 
al question,  where  it  rests  upon  a  determi- 
nation of  the  state  court  of  the  meaning  of 
the  state  law  as  applied  to  all  creditors, 
without  denying  the  equality  of  right  to 
the  bank.  Union  Nat.  Bank  ▼.  Louisville, 
N.  A.  &  C.  R.  Co.  163  U.  S.  325,  16  Sup.  Ct. 
Rep.  1039,  41 :  177 

1939.  A  decision  by  the  highest  court  of 
a  state  adverse  to  the  right  claimed  under 
U.  S.  Rev.  Stat.  §§  5197,  5198,  U.  S.  Ctomp. 
Stat.  1901,  p.  3493,  to  recover  back  usurious 
interest  from  a  national  bank,  presents  a 
Federal  question,  which  gives  to  the  Su- 
preme Court  of  the  United  States  the  right 
to  review  the  judgment  of  such  state  court. 
Talbot  V.  First  Nat,  Bank,  185  U.  S.  172, 
22  Sup.  Ct.  Rep.  612,  46:  857 
Talbot  y.  Sioux  Nat  Bank,  185  U.  S.  182, 

22  Sup.  Ct  Rep.  621,  46:862 

(19)  As  to  Batihrupt  Estates. 

« 

Appellate  Jurisdiction  over  Decrees  of  Dis- 
trict and  Circuit  Courts,  see  supra,  III. 
d,  3,  d. 

Appeal  from  Decision  of  Circuit  Court  of 
Appeals,  see  supra,  804,  805. 

Time  of  Raising  Federal  Question,  see  su- 
pra, 1256. 

What  Constitutes  a  Decision  of  the  Fed- 
eral Question,  see  supra,  1362,  1407, 
1408. 

Reviewability  of  Question  as  to,  see  infra, 
2101-2103,  2189,  2225. 

What  Record  Must  Show  as  to,  see  infra, 
2332. 

1940.  The  Supreme  Court  has,  under  the 
act  of  February  5,  1867,  jurisdiction  to  re- 
view the  decision  of  a  state  court  adverse 
to  a  claim  founded  upon  the  bankruptcy 
act.  Mays  v.  Fritton,  131  U.  S.  cziv» 
Appx.  and  21:  127 

1941.  The  question  whether,  under  the 
bankrupt  act,  the  district  court  had  au- 
thority to  make  an  order,  and  the  decision 
of  the  state  court  thereon,  are  sufficient 
to  sustain  the  Federal  jurisdiction.  O'Brien 
v.  Weld,  92  U.  S.  81,  23:  675 
Cited  in  McKenna  v.  Simpson,  129  U.  S.  511, 

32  L.  ed.  774,  9  Sup.  Ct.  Rep.  865 — Avery 
V.  Popper,  179  U.  S.  818,  45  L.  ed.  206,  21 
Sup.  Ct.  Rep.  94. 

1942.  The  Supreme  Court  of  the  United 
States  has  no  jurisdiction  to  review  the 
decision  of  a  state  court  in  an  action  to  set 
aside  a  conveyance  as  fraudulent  against 
creditors,  merely  because  the  suit  was 
brought  by  an  assignee  in  bankruptcy.  Mc- 
Kenna v.  Simpson,  129  U.  S.  506,  9  Sup. 
Ct.  Rep.  365,  32:  771 
Cited  In  Gableman  v.  Peoria,  D.  &  E.  R.  Co. 

179  U.  S.  840,  46  L.  ed.  223,  21  Sup.  Ct. 
Rep.  171. 

1943.  A  contention  that  a  sale  under  an 
order  of  a  Federal  court  in  bankruptcy  pro- 
ceedings to  sell  mortgaged  property  free 
from  an  encumbrance  extinguished  the  lien 
of  a  mortgagee  not  made  a  party  to  the 


proceedings  is  a  claim  of  a  right  under 
Federal  authority.  Factors'  &  T.  Ins.  Co. 
V.  Murphy,  111  U.  S.  738,  4  Sup.  Ct.  Rep. 
679,  28: 582 

1944.  A  sheriff's  claim  to  protection 
against  suit  in  a  state  court  to  recover 
moneys  arising  out  of  a  sale  imder  an  exe- 
cution because  he  had  paid  over  such  mon- 
eys to  the  clerk  of  a  Federal  court  under 
an  order  made  by  it  in  a  proceeding  in  bank- 
ruptcy involves  a  question  respecting  the 
authority  of  the  Federal  court  to  make  the 
order.     O'Brien  v.  Weld,  92  U.  S.  81, 

23:  675 

1945.  A  denial  by  a  state  court  of  a 
claim  of  immunity  under  U.  S.  Rev.  Stat. 
§  711  (U.  S.  Comp.  Stat.  1901,  p.  577), 
from  the  operation  of  a  decree  of  a  state 
court  because  that  statute  made  the  juris- 
diction of  the  courts  of  the  United  States 
over  bankruptcy  proceedings  exclusive, 
gives  the  Supreme  Court  of  the  United 
States  jurisdiction  to  review  the  decision  of 
the  state  court.  Winchester  y.  Heiskell, 
119  U.  S.  450,  7  Sup.  a.  Rep.  281,    30:  462 

1946.  A  decision  of  a  state  court  that  the 
presentation  of  a  check  drawn  on  a  bank 
by  a  depositor  transferred  to  the  holder 
so  much  of  the  debt  due  the  drawer  as 
was  sufficient  to  pay  the  check  presents 
no  Federal  question  which  will  give  the 
Supreme  Court  of  the  United  SUites  ju- 
risdiction, notwithstanding  the  subsequent 
bankruptcy  of  the  drawer,  and  a  claim  by 
the  bank  to  a  set-off  under  the  bankruptcy 
act,  against  the  obligation  of  the  bank* 
nipt  arising  out  of  an  acceptance  of  an 
unpaid  draft,  as,  the  only  dispute  being 
over  the  amount  of  the  credit  which  the 
bank  was  entitled  to  set  off  against  the 
amount  due  on  the  draft,  the  bankruptcy 
law  is  not  involved.  Boatmen's  Sav.  Bank 
V.  State  Sav.  Asso.  114  U.  S.  265,  5  Sup. 
Ct.  Rep.  878,  29:  174 

Editorial  note. 

In  cases  involving  questions  of  bank- 
ruptcy. 49:  577 

Title  of  bankrupt  and  transfers  by. 

1947.  Where  the  question  for  decision  in 
the  state  court  was  not  whether,  if  the 
bankrupt  had  title,  it  would  pass  to  his 
assignee  by  the  operation  of  the  bankrupt 
act,  but  whether  he  had  title  at  all,  the 
decision  of  that  question  by  the  state  court 
does  not  present  a  question  of  which  this 
court  can  take  jurisdiction.  Scott  v.  Kelly, 
22  Wall.  57,  22:  729 
Cited  In  Cramer  v.  Wilson.  195  U.  8.  416,  49 

L.  ed.  259,  25  Sup.  Ct.  Kep.  94. 

1948.  The  question  whether  a  suit 
brought  by  the  assignee  of  a  trustee  in 
bankruptcy  against  a  prior  purchaser  waa 
barred  by  the  limitation  prescribed  by  the 
bankrupt  act  is  a  Federal  one.  Traer  ▼. 
Clews,  115  U.  S.  528,  6  Sup.  Ct  Rep.  155, 

29:467 

1949.  Where  a  stockholder  and  creditor 
of  a  corporation  commenced  proceedings  In 
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bankruptcy,  and  two  others,  to  stop  such 
prooeedinjgs,  purchased  his  stock  and  as- 
sumed his  debt,  these  facts  set  up  as  a 
defense  to  their  obligation  present  no  Fed- 
eral question  under  the  bankrupt  law  which 
will  give  the  Supreme  Court  of  the  United 
States  jurisdiction  to  review  a  judgment 
for  plaintiff  in  the  state  court.  Van  Nor- 
den   V.  Benner,  131  U.  S.  145,  Appx.,  and 

24:  247 

1950.  Where  a  United  States  marshal 
takes  possession  of  a  bankrupt's  estate 
under  a  warrant  from  the  district  court, 
and  in  sued  in  a  state  court  for  such  taking 
by  a  purchaser  from  the  bankrupt,  and  sets 
up  aa  a  defense  that  the  purchase  was  a 
fraud  on  the  bankrupt  law,  and  asserts  a 
right  to  the  property  imder  such  law,  which 
right  is  decided  adversely  to  him,  the  case 
is  one  proper  to  be  reviewed  in  this  court. 
In  such  case  the  title  to  the  property,  and 
the  right  to  seize  it  under  the  writ,  were 
open  to  inquiry.  Sharpe  v.  Doyle,  102  U. 
S.  686,  26:  277 

Title  of,  and  transfers  by  assignee. 

Who  may  Raise  Question  of  Jurisdic- 
tion, see  infra,  2063. 

1951.  Wliether  an  assignee  in  bankruptcy 
is  entitled  to  certain  property  of  a  bank- 
rupt is  a  Federal  question.  Dushane  v. 
Beall,  161  U.  S.  513,  16  Sup.  a.  Rep.  637, 

40:791 

1952.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  to  review  the  de- 
cision of  a  state  court  against  an  as- 
signee in  bankruptcy  claiming  certain  prop- 
erty as  belonging  to  him  under  the  bank- 
rupt act.  Williams  v.  Heard,  140  U.  S. 
329,  11  Sup.  Gt.  Rep.  885,  35:  550 
Cited  in  Doshane  v.  Beall,  161  U.  S.  518,  40 

Lu  ed.  793,  16  Bap.  Ct.  Rep.  637. 

1953.  The  question  as  to  the  validity  of 
a  transfer  by  a  trustee  in  bankruptcy  ap- 
pointed under  and  deriving  his  authority 
from  the  bankrupt  act  is  a  Federal  one. 
Traer  v.  Clews,  115  U.  S.  528,  6  Sup.  Ct. 
Rep.  155,  29:  467 

1954.  A  decision  of  a  state  court  against 
a  party  who  claims  that  the  title  to  his 
demand  comes  through  a  bankruptcy  as- 
signee cannot  be  reviewed  by  the  Supreme 
Court  of  the  United  States,  where  no  con- 
fttrurtion  of  such  bankruptcy  act  was 
called  in  question.  Calcote  v.  Stanton,  18 
How.  243,  15:  348 

1955.  A  writ  of  error  lies  from  the  Su- 
preme Court  of  the  United  States  to  review 
the  decision  of  the  highest  court  of  a  state 
against  the  validity  of  a  title  claimed  under 
a  sale  in  bankruptcy.  Such  a  decision  is 
a^inst  a  right,  title,  privilege,  or  immu- 
mty  specially  set  up  and  claimed  under 
Federal  law.  New  Orleans,  S.  F.  &  L.  R.  Co. 
T.  Belamore,  114  U.  S.  501,  5  Sup.  Ct.  Rep. 
1009,  29: 244 
CU0S  in  Traer  v.  Clews, /115  U.  S.  534,  29  L. 

ed.    469r  6  Sup.    Ct.    Hep.    155— Merrltt   v. 
Amerfc&n  Steel  Bar;;e  Co.  21   C.  C.  A.  628, 
40  V.  S.  App.  127,  75  Fed.  816. 
V.  B.  IHx.— 26 


Bischarge  and  its  effect. 

1956.  The  refusal  of  a  court  to  set  aside 
a  decree  to  enable  the  defendant  to  plead 
a  discharge  in  bankruptcy  raises  no  Federal 
question.     Wolf  v.  Stix,  96  U.  S.  541, 

24:  640 

Oited  in  Klrtland  v.  Mississippi  &  T.  R.   Co. 
4  Lea,  418. 

1957.  A  decision  of  a  state  court  in  favor 
of  the  validity  of  a  discharge  under  the 
bankruptcy  act  cannot  be  reviewed  in  the 
Supreme  Court  of  the  United  States.  Cal- 
cote V.  Stanton,  18  How.  243,  15:  348 

1958.  A  decision  of  a  state  court  that  a 
discharge  in  bankruptcy  was  not  a  bar  to  the 
action  is  reviewable  in  the  Supreme  Court 
of  the  United  States  as  a  denial  of  a  right 
claimed  under  the  laws  of  the  United  States. 
Dimock  v.  Revere  Copper  Co.  117  U.  S.  559, 
6  Sup.  Ct.  Rep.  855,  29:  994 

1959.  It  appearing  that  a  question  as  to 
the  effect  of  a  discharge  in  bankruptcy  upon 
the  right  of  a  party  to  enforce  a  lien  upon 
property  in  existence  at  the  time  of  the 
commencement  of  the  proceedings  in  bank- 
ruptcy was  necessarily  involved  in  the  de- 
cision of  a  state  court,  and  that  such  de- 
cision was  adverse  to  the  right  set  up  under 
the  discharge,  the  Supreme  Court  has  ju- 
risdiction to  review  the  decision.  Long  v. 
BuUard,  117  U.  S.  617,  6  Sup.  Ct.  Rep. 
917,  29:  1004 

1960.  Where  a  judgment  debtor  by  vir- 
tue of  his  discharge  in  bankruptcy  secured 
a  perpetual  injunction  in  a  state  court 
against  the  collection  of  the  judgment,  the 
judgment  creditor  is  entitled  to  a  writ  of 
error  from  the  Supreme  Court  of  the  United 
States,  where  he  specially  set  up  and 
claimed  an  immunity,  under  U.  S.  Rev. 
Stat.  §  5117,  from  the  operation  of  the 
discharge  in  bankruptcy  because  ot  tho 
bankrupt's  fraud  and  the  fiduciary  charac- 
ter of  the  debt.  Palmer  v.  Hussey,  118  U. 
S.  96,  7  Sup.  Ct.  Rep.  158,  30:  362 
died  in  McCormick  v.  Market  Nat  Bank,  165 

U.  8.  547,  41  L.  ed.  820,  17  Sup.  Ct.  Rep. 
433. 

1961.  Where  a  bankrupt  had  pleaded  his 
discharge  in  bankruptcy  as  a  defense  to  a 
suit  in  a  state  court  upon  a  debt,  and  the 
judgment  was  rendered  in  his  favor,  the 
Supreme  Court,  without  noticing  that  the 
decision  was  also  against  a  right  or  im- 
munity set  up  by  the  plaintiff  under  the 
clause  excepting  fiduciary  debts  from  the 
effect  of  the  discharge,  dismissed  a  writ  of 
error  to  the  state  court  because  the  decision 
was  in  favor  of  the  right  set  up  tmder  that 
statute.     Strader  v.  Baldwin,  9  How.  261, 

13:  130 
Oited   as   overruled   in   McCormick   v.    Market 
Nat.  Bank,  165  U.  S.  538,  41  L.  ed.  820,  17 
Sup.  Ct.  Rep.  433. 

Oited  In  Calcote  v.  Stanton,  18  How.  245,  15 
L.  ed.  349 — Roosevelt  v.  Meyer,  1  Wall.  517, 
17  L.  ed.  502 — Missouri  ex  rel.  Carey  v.  An- 
drlano.  138  U.  S.  501,  34  L.  ed.  1014,  11 
Sup.  Ct.  Rep.  385. 

1962.  The  decision  of  a  state  court  upon 
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the  legal  effect  of  promises  alleged  to  have 
been  made  by  a  bankrupt  after  his  dis- 
charge under  the  bankrupt  law  of  tlie 
United  States  cannot  be  reviewed  by  the 
Supreme  Court  of  the  United  States,  as  the 
legal  obligation  as  to  promises  depends  up- 
on the  law  of  the  state  in  which  they  were 
made.     Linton  v.  Stanton,  12  How.  423, 

13:  1050 

Cited  in  Roosevelt  ▼.  Meyer,   1  Wall.  517,  17 

L.   ed.   502 — Missouri   ex   rel.    Carey   v.   An- 

driano,   138  U.   8.   500,   34   L.  ed.   1014,   11 

Sup.  Ct.  Rep.  886. 

(20)  Aa  to  Receivers, 

Of  National  Bank,  see  supra,  1936,  1937. 

Frivolousness  of  Federal  Question,  see  su- 
pra, 1128. 

Nature  of  Decision  as  Affecting  Right  of 
Review,  see  supra,  1448. 

How  Federal  Question  Raised,  see  supra, 
1227. 

Necessity  and  Essentials  of  Decision  of 
Federal  Question,  see  supra,  1325,  1331. 

What  Ck>nstitutes  a  Decision  of  the  Fed- 
eral Question,  see  supra,  1361,  1363. 

Who  may  Raise  Question  of  Jurisdiction, 
see  infra,  2063. 

See  also  supra,   1730. 

1963.  The  claim  of  a  receiver  under  an 
order  of  a  Federal  court,  of  immunity  as 
such  receiver  from  suit,  without  the  pre- 
vious leave  of  such  court,  is  a  claim  of  an 
immunity  uqder  an  authority  exercised  un- 
der the  United  States.  McNulta  v.  Loch- 
ridge,  141  U.  S.  327,  12  Sup.  Ct.  Rep.  11, 

35:  796 

1964.  The  question  whether,  under  the 
act  of  Congress  of  March  3,  1887,  plaintiff 
is  entitled  to  maintain  a  suit  against  a 
receiver  of  a  railroad  for  a  cause  of  action 
for  the  death  of  a  person  which  occurred 
when  the  road  was  in  possession  of  and 
operated  by  a  former  receiver,  is  not  a  Fed- 
eral question.  McNulta  v.  Lochridge,  141 
U.  S.  327,  12  Sup.  Ct.  Rep.  11,  35:  796 

1965.  The  decision  of  the  state  court, 
that  a  railroad  company  was  liable  for  in- 
juries negligently  inflicted  while  the  road 
was  in  the  hands  of  a  receiver,  upon  the 
ground  that  earnings  to  an  extent  far  great- 
er than  sufficient  to  pay  plaintiff  had  been 
diverted  into  betterments,  of  which  the 
company  had  the  benefit,  held  reviewable. 
Texas  &  P.  R.  Co.  v.  Johnson,  151  U.  S. 
81,  14  Sup.  Ct.  Rep.  250,  38:  81 
Cited  in  Arcbambeau  ▼.  New  York  ft  N.  R.  R. 

Co.   170  Mass.  273.  40  N.  B.  4.36 — Arcbam- 
beau V.  Piatt.  173  Mass.  251,  53  N.  B.  816. 

1966.  The  overruling  of  a  defense  in  a 
state  court  presents  a  Federal  question 
where  the  defense  was  that  plaintifl'  was 
subject  to  an  order  of  the  United  States 
circuit  court  requiring  claims  against  a 
receiver  to  be  prosecuted  by  intervention 
within  a  certain  time,  and  must  resort  to 
that  court  for  the  collection  of  his  claim, 
and  could  not  recover  a  judgment  in  person- 
am collectible  by  ordinary  process ;  and  that 


his  claim  was  barred.  Texas  &  P.  R.  Co. 
V.  Johnson,  151  U.  S.  81,  14  Sup.  Ct.  Rep. 
250,  38: 81 

1967.  The  fact  that  a  defendant  is  a  re- 
ceiver appointed  by  a  Federal  court  does 
not  raise  a  Federal  question  which  will 
sustain  a  writ  of  error  to  a  state  court 
from  the  Supreme  Court  of  the  United 
States,  where  the  questions  involved  are 
questions  of  general  law,  including  the  in- 
quiry whether  a  receiver  is  responsible  for 
the  acts  of  his  predecessor  in  office.  Baus- 
man  v.  Dixon,  173  U.  S.  113,  19  Sup.  Ct. 
Rep.  316,  43:  633 
Cited  in  Pope  v.  Louisville,  N.  A.  &  C.  B.  Co. 

173  U.  S.  570,  43  L.  ed.  817,  10  Sup.  Ct. 
Rep.  600 — Baggs  v.  Martin,  179  U.  8.  208. 
45  L.  ed.  156,  21  Sup.  Ct.  Rep.  109 — Gabel- 
man  v.  Peoria.  D.  &  E.  R.  Co.  179  U.  8. 
340,  45  L.  ed.  223,  21  Sup.  Ct.  Rep.  171— 
Gilbert  v.  McNulta,  96  Fed.  84 — Tompkins 
V.  MacLeod,  96  Fed.  928 — Oableman  v.  Peo- 
ria. D.  &  E.  R.  Co.  41  C.  C.  A.  166,  101 
Fed.  7 — Marrs  v.  Felton,  102  Fed.  778 — 
State  ex  rel.  Atty.  Oen.  t.  Froat,  113  Wis. 
647,  89  N.  W.  915. 

(21)  Bights  under  JudgfnerU  or  Exe- 
cution; Full  Faith  and  Credit 

1968.  Where  a  state  court  decides  that 
the  decree  of  a  foreign  court  annulling  a 
marriage  is  valid,  this  court  has  no  juris- 
diction to  review  the  decision.  Roth  v. 
Ehman,  107  U.  S.  319,  2  Sup.  Ct.  Rep.  312, 

27:  499 
Cited  in  Huntington  v.  Attrlll.  146  U.  8.*  683, 
36  L.  ed.  1133.   13  Sup.   Ct.  Rep.  224. 

Editorial  note. 

In  cases  presenting  the  question  of  full 
faith  and  credit.  49:  551 

Of  jndgment  or  statute  of  sister  state. 
How  Federal  Question  Raised,  see  supra, 

1211,  1237. 
Time  of  Raising  Federal  Question,  see 

supra,  1303,  1317. 
What   Constitutes   Decision  of   Federal 

Question,   see   supra,    1423-1425. 
Nature  of  Decision  as  Affecting  Right 

of   Review,    see   supra,    1466. 
Necessity  that  Decision  of  Federal  Ques- 
tion    be     Controlling,     see     supra, 

1524. 
Reviewability    of    Question   as    to,    see 

infra,  2249-2251. 
See  also  supra,  1555;  infra,  3893. 

1969.  Where  courts  of  one  state  refuse  to 
give  effect  to  decisions  of  another,  the  ease 
may  be  removed  to  the  United  States  court. 
Dupasseur  v.  Rochereau,  21  Wall.  130, 

22:  588 
Cited  In  Huntinffton  v.  Attrlll,  146  U.   8.  666. 
36    L.    ed.    1127.    13    Sup.    Ct    Rep.    224 — 
Ex    parte    Norvell.    0    Mackey,    362. 

1970.  A  contention  that  a  state  court  de- 
nies to  a  judgment  of  another  state  the  ef- 
fect to  which  it  is  entitled  by  U.  S.  Rev. 
Stot.  §  905,  U.  S.  Comp.  Stet.  1901,  p.  677. 
involves  a  Federal  question  for  the  purpose 
of  a  writ  of  error  from  the  Supreme  Court 
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of  the  United  Stales.  Hancock  Nat.  Bank 
T.  Farnum,  176  U.  S.  640,  20  Sup.  Ct.  Rep. 
506,  44:  619 

Cited  In  National  Fonndry  ft  Pipe  ^'orkR  t. 
Oconto  Water  Supply  Co.  183  U.  S.  233,  46 
L.  ed.  169,  22  Sup.  Ct.  Rep.  111. 

1971.  The  denial  by  a  state  court  of  con- 
flusjve  effect  to  an  order  of  assessment  on 
shareholders,  made  by  a  court  in  another 
state,  presents  a  Federal  question  for  re- 
fiew  by  tbe  Supreme  Court  of  the  United 
States.  Great  Western  Teleg.  Co.  v.  Purdy, 
162  U.  S.  329,  16  Sup.  Ct.  Rep.  810,    40:  986 

1972.  A  Federal  question  which  will  sus- 
.   tain  a  writ  of  error  to  a  state  court  from 

the  Supreme  Court  of  the  United  States 
is  presented  by  assignments  of  error  to  re- 
fusals of  the  courts  below  to  give  full  faith 
and  credit  to  the  judicial  records  and  pro- 
ceedings of  a  court  of  another  state.  Jacobs 
T.  Marks,  182  U.  S.  583,  21  Sup.  Ct.  Rep. 
865,  45:  1241 

died  In  National  Foundry  &  Pipe  Works  ▼. 
Oconto  Water  Supply  Co.  183  U.  8.  233,  4H 
L.  ed.  169,  22  Sup.  Ct.  Rep.  Ill — Jaster  ▼. 
Currle,  198  U.  S.  147,  49  L.  ed.  989,  25  Sup. 
Ct.  Rep.  614 — Illinois  C.  R.  Co.  v.  Benz,  108 
Tenn.  675.  58  L.R.A.  693,  69  S.  W.  317. 

1973.  Whether  a  judgment  or  decree  of 
one  state  has  received  full  faith  and  credit 
in  a  court  of  another  state  presents  a  Feder- 
al question  which  gives  the  Supreme  Court 
of  the  United  States  jurisdiction.  Carpen- 
ter ▼.  Steange,  141  U.  S.  87,  11  Sup.  Ct. 
Rep.  960.  35:  640 
Huntington   v.   AUrill,   146   U.   S.   657,   13 

Sup.  Ct  Rep.  224,  36:  1123 

Crescent  City  L.  S.  L.  &  S.  H.  Co.  v. 
Butchers*  Union  S.  H.  &  L.  S.  L.  Co.  120 
V.  &  141,  7  Sup.  Ct  Rep.  472,  30:  614 
Texas  &  P.  R.  Co.  v.  Southern  P.  R.  Co. 
137  U.  S.  48.  11  Sup.  Ct  Rep.  10,  34:  614 
Green  v.  VanBuskirk,  5  Wall.  307,  18:  599 
OHed  In  New  Orleans  Waterworks  Co.  v.  Louis- 
iana Sugar  Ref.  Co.  125  U.  S.  27,  31  L. 
ed.  611,  8  Sup.  Ct.  Rep.  741— Giles  v.  Little, 
134  U.  S.  649,  33  L.  ed.  1063,  10  Sup.  Ct. 
Rep.  623 — HuntlDf^on  v.  Attrtll.  146  U.  S. 
066.  36  L.  ed.  1127,  13  Sap.  Ct  Rep.  224 
— Banserman  v.  Blunt.  147  U.  S.  654,  37 
L.  ed.  319,  13  Sop.  Ct  Rep.  466 — Virginia 
r.  Paul,  148  U.  S.  114,  37  L.  ed.  389,  13 
Sap.  Ct.  Rep.  536 — Scott  v.  McNeal,  154 
U.S.  45.  38  L.  ed.  901,  14  Snp.  Ct.  Rep. 
1108 — Memphis  City  Bank  v.  Tennessee,  161 
C.  8.  186,  40  L.  ed.  664,  16  Sup.  Ct  Rep. 
468 — Great  Western  Teleg.  Co.  ▼.  Purdy, 
162  V.  8.  335,  40  L.  ed.  990,  16  Sup.  Ct. 
Rep.  810 — St  Louis  &  8.  F.  R.  Co.  v. 
MatbewB,  165  U.  8.  27.  41  L.  ed.  621,  17 
Sap.  Ct.  Rep.  243 — Stewart  v.  Baltimore  ft 
0.  R.  Co.  168  U.  S.  449,  42  L.  ed.  539,  18 
Sup.  Ct.  Rep.  105— Dull  v.  Blackman,  169 
r.  8.  247,  42  L.  ed.  734,  18  Sup.  Ct.  Rep. 
333~Central  Nat  Bank  v.  Stevens.  169  U. 
8.  460.  42  L.  ed.  817,  18  Sup.  Ct.  Rep.  403 
—Barrow  8.  8.  Co.  v.  Kane,  170  U.  8.  112, 
42  Ll  ed.  968.  18  Sup.  Ct.  Rep.  526— Pitts- 
bondi,  C.  C.  k  St.  L.  R.  Co.  V.  Ix>ng  Island 
Loan  ft  T.  Co.  172  U.  8.  509,  43  L.  ed. 
533,  19  Sup.  Ct.  Rep.  238 — Atherton  v. 
Atberton,  181  U.  8.  160.  45  L.  ed.  799.  21 
Sap.  Ct.  Rep.  544 — Jacobs  v.  Marks,  182 
U.  8.  587,  45  L.  ed.  1244,  21  Sup.  Ct  Rep. 


865— Tullock  V.  Mulvane,  184  IT.  S.  50T, 
46  L.  ed.  664,  22  Sup.  Ct.  Rep.  372 — Greaves 
v.  Neal,  57  Fed.  817 — Municipal  Invest.  Co. 
V.  Gardiner,  62  Fed.  966 — Central  Trust 
Co.  V.  Charlotte,  C.  ft  A.  R.  Co.  65  Fed. 
263 — Compton  v.  Jesup,  15  C.  C.  A.  438, 
31  U.  S.  App.  486,  68  Fed.  304— Bigelow 
V.  Nickerson,  30  L.R.A.  340,  17  C.  C.  A. 
8,  34  U.  8.  App.  261,  70  Fed.  121— Pelzer 
Mfg.  Co.  V.  Hamburg-Bremen  F.  Ins.  Co. 
71  Fed.  834 — Auer  v.  Lombard,  10  C.  C.  A. 
74.  33  U.  S.  App.  438,  72  Fed.  210— Mer- 
ritt  V.  American  Steel-Barge  Co.  21  C.  C. 
A.  528.  40  U.  S.  App.  127,  75  Fed.  816— 
International  Bank  v.  Fnber.  79  Fed.  920 — 
Davis  V.  Mills,  83  Fed.  983 — Chicago,  R. 
I.  ft  P.  R.  Co.  V.  St.  Joseph  Union  Depot 
Co.  92  Fed.  26— Deck  v.  Whitman,  96  Fed. 
887 — Davis  v.  Mills,  99  Fed.  41 — Atlanta 
V.  Chattanooga  Foundry  ft  Pipe  Co.  101  Fed. 
902 — Boston  ft  M.  R.  Co.  v.  Huid.  56  L.R. 
A.  205,  47  C.  C.  A.  618,  108  Fed.  119— 
Clarke's  Appeal,  70  Conn.  210,  39  Atl.  155 
— Slack  V.  Perrine,  9  App.  D.  C.  153 — 
Fouche  V.  Merchants'  Nat.  Bank,  110  Ga. 
841,  36  S.  E.  256 — Baltimore  ft  O.  8.  W. 
R.  Co.  V.  Reed,  158  lod.  29.  56  L.R.A. 
470,  92  Am.  St.  Rep.  293,  62  N.  E.  488— 
Cooper  V.  Ives,  62  Kan.  399,  63  Pac.  434 
— Sargent  v.  Sargent,  168  Mass.  423.  47 
N.  B.  121 — Van  Norman  y.  Gordon,  172 
Mass.  580.  44  L.R.A.  841,  70  Am.  St.  Rep. 
304,  53  N.  E.  267 — Howarth  v.  Lombard, 
175  Mass.  575,  49  L.R.A.  305.  56  N.  E. 
888 — Western  Nat.  Bank  v.  Lawrence,  117 
Mich.  673,  76  N.  W.  105— Howard  v.  Stew- 
art, 34  Neb.  770,  52  N.  W.  714— Bullock 
V.  Bullock,  51  N.  J.  Eq.  446,  27  Atl.  435 
— Bullock  V.  Bullock,  52  N.  J.  Eq.  575, 
27  L.R.A.  219,  46  Am.  St  Rep.  528,  30 
Atl.  676 — Howort^  v.  Angle.  39  App.  Div. 
159,  57  N.  Y.  Supp.  187 — Torrance  v.  Third 
Nat.  Bank,  70  Hun,  46,  23  N.  Y.  Supp. 
1073 — McAodrew  v.  Lake  Shore  ft  M.  S. 
R.  Co.  70  Hun.  46,  23  N.  Y.  Supp.  1074 
— Marshall  v.  Sherman,  148  N.  Y.  25,  34 
L.R.A.  766,  51  Am.  St.  Rep.  654,  42  N.  E. 
411^— Ward  V.  Boyce,  152  N.  Y.  196,  36 
L.R.A.  551,  46  N.  E.  180 — Swearingen  v. 
Bamsdall,  34  Plttsb.  L.  J.  N.  S.  255 — 
Texas  ft  P.  R.  Co.  v.  Gay.  86  Tex.  592.  25 
L.R.A.  59,  26  8.  W.  599 — Conant  v.  Deep 
Creek  ft  C.  Valley  Irrig.  Co.  23  Utah,  630, 
90  Am.  St.  Rep.  721.  66  Pac.  188 — San- 
bom  V.  Perry,  86  Wis.  366,  56  N.  W. 
337— Finney  v.  Guy,  106  Wis.  266,  49  L. 
R.A.  491,  82  N.  W.  595. 

1974.  Where  a  party  claimed  title  under 
a  Massachusetts  record,  and  his  claim  was 
overruled  hy  the  state  court  of  New  York, 
this  court  has  jurisdiction  to  review  the 
case.  Crapo  v.  Kelly,  16  Wall.  610,  21:  430 
Cited  In  Huntington  v.  AttrlH,  146  U.  S.  666, 

36    L.    ed.    1127,    13    Sup.    Ct.    Rep.    224. 

1975.  A  decision  of  the  Kentucky  court  of 
appeals  denying  any  force  or  effect  to  an 
Indiana  judgment,  which  is  based  on  a  de- 
nial of  the  jurisdiction  of  the  Indiana  court 
because  of  the  plao6  of  service,  presents  a 
Federal  question  for  review  in  the  Supreme 
Court  of  the  United  States,  where  such  de- 
nial can  be  justified  only  on  the  ground 
that  the  Virginia  compact  of  1789  and  the 
act  of  Congress  of  February  4,  1791  ( 1  Stat 
at  L.  189,  chap.  4),  admitting  Kentucky  to 
the  Union,  did  not  confer  the  right  of  ju- 
risdiction which  the  Indiana  court  attempt- 
ed to  exercise,  and  which  the  state  of  Indi- 
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ana  claims.     Wedding  v.  Meyler,  192  U.  S. 
573,  24  Sup.  Ct  Rep.  322,  48:  570 

1976.  A  judicial  state  record  must  be  au- 
thenticated as  required  by  the  act  of  Con- 
gress of  May  26,  1790,  or  the  Federal  ques- 
tion whether  the  same  effect  has  been  given 
to  it  in. another  state  as  it  has  in  its  own 
cannot  arise.  Caperton  y.  Ballard,  14  Wall. 
238,  20: 885 

1977.  The  question  of  the  applicability  to 
the  cause  before  the  state  court  of  a  stat- 
ute of  another  state  is  not  one  respecting 
the  full  faith  and  credit  to  be  given  such 
statute.  Johnson  v.  New  York  L.  Ins.  Go. 
187  U.  S,  491,  23  Sup.  Ct.  Rep.  194, 

47:  273 

1978.  A  question  as  to  the  full  faith  and 
credit  which  must,  under  the  Federal  Con- 
stitution, be  accorded  by  the  courts  of  one 
state  to  the  statutes  of  another,  is  not 
raised  by  a  contention  respecting  the  proper 
construction  of  such  statutes.  Glenn  v. 
Garth,  147  U.  S.  360,  13  Sup.  Ct.  Rep.  350, 

37:  203 
Lloyd  V.  Matthews,  155  U.  S.  222,  15  Sup. 

dt.  Rep.  70,  39:  128 

Banholzer  v.  New  York  L.  Ins.  Co.  178  U. 

S.  402,  20  Sup.  a.  Rep.  972,        44:  1124 

1979.  A  controversy  respecting  the  au- 
thority of  a  foreign  corporation  to  make  the 
contract  in  suit  under  the  general  principles 
of  law  which  govern  corporate  charters  ir- 
respective of  anything  peculiar  to  the  juris- 
prudence of  the  state  by  which  the  charter 
was  granted  involves  no  question  of  the  full 
faith  and  credit  to  be  given  to  the  legisla- 
tion of  such  state.  Chicago  &  A.  R.  Co.  v. 
Wiggins  Ferry  Co.  119  U.  S.  615,  7  Sup.  Ct. 
Rep.  398,  30:  519 

1980.  Whether  or  not  a  corporate  con- 
tract entered  into  in  contravention  of  the 
statutes  regulating  foreign  corporations  was, 
under  the  proper  construction  of  such  stat- 
utes, ipso  facto  void,  and  therefore  imen- 
forceable  in  the  courts  of  another  state, 
does  not  present  a  question  under  the  full 
faith  and  credit  clause  of  the  Federal  Con- 
stitution which  will  sustain  the  exercise 
by  the  Federal  Supreme  Court  of  its  appel- 
late jurisdiction  over  state  courts.  Allen  v. 
Alleghany  Co.  196  U.  S.  458,  25  Sup.  Ct. 
Rep.  311,  49:  551 

In  same  state. 

1981.  The  decision  of  the  supreme  court 
of  a  state  denying  effect  as  an  estoppel  to 
a  judgment  of  a  court  of  that  state  does  not 
raise  a  Federal  question.  Phcmix  F.  & 
M.  Ins.  Co.  V.  Tennessee  use  of  Memphis, 
161  U.  S.  174, 16  Sup.  Ct.  Rep.  471,    40:  660 

1982.  The  construction  which  the  highest 
court  of  a  state  places  upon  its  own  judg- 
ment, and  under  which  construction  it  holds 
that  a  party  thereto  has  not  been  guilty  of 
contempt,  presents  no  Federal  question. 
Newport  Light  Co.  v.  Newport,  151  U.  S. 
627,  14  Sup.  Ct  Rep.  429,  38:  259 


Federal  jadgment. 

What  Constitutes  Decision  of  Federal 
Question,  see  supra,  1426,  1427. 

See  also  supra,  1774,  1775,  1855,  1943, 
1944. 

1983.  If  a  state  court  erroneously  refuse 
to  give  proper  effect  to  a  judgment  of  one 
of  the  courts  of  the  United  States,  a  Federal 
question  arises.  Phceniz  F.  A  M.  Ins.  Co.  y. 
Tennessee,  161  U.  S.  174,  16  Sup.  Ct.  Rep. 
471,  40:  660 
Cited  in   Werlein   v.   New   Orleans,   177   U.   S. 

396,   44   L.   ed.   820,   20  Sap.   Ct.   Rep.   682. 

1984.  Whether  a  state  court  gave  the 
same  effect  to  a  judgment  of  the  circuit 
court  of  the  United  States  as  would  be  ac- 
corded to  a  judgment  and  decree  of  a  state 
tribunal  of  equal  authority  is  a  Federal 
question.  Pendleton  v.  Russell,  144  U.  S. 
640,   12  Sup.   Ct.  Rep.   743,  36:  574 

1985.  Whether  due  effect  has  been  given 
by  a  state  court  to  a  judgment  or  decree 
of  a  court  of  the  United  States  is  a  Fed- 
eral question  within  the  jurisdiction  of  the 
Supreme  Court  of  the  United  States  on  writ 
of  error  to  the  supreme  court  of  a  ntate. 
Central  Nat.  Bank  v.  Stevens,  169  U.  S.  432, 
18  Sup.  Ct.  Rep.  403,  42:  807 
Cited  in  James  v.  Central  Trust  Co.  39  C.  C. 

A.  131,  08  Fed.. 494 — Anglo-American  Pro- 
vision Co.  V.  Davis  Provision  Co.  105  Fed. 
637. 

1986.  The  fact  that  the  supreme  court  of 
a  state  does  not  acquiesce  in  the  correctness 
of  a  decision  of  the  circuit  court  of  the 
United  States  in  another  case  between  other 
parties,  as  to  the  liability  of  a  town  on 
bonds,  does  not  constitute  a  Federal  ques- 
tion. Winona  ft  St.  P.  R.  Co.  v.  Plainview, 
143  U.  S.  371,  12  Sup,  Ct.  Rep.  530, 

36:  191 

Cited  in  Goodsell  v.  Delta  &  P.  r^nd  Co.  166 

U.  8.  718,  41  L.  ed.  1186,  17  Sup.  Ct.  Itep. 

993 — ^TuUock  v.  Mulvone,  184  U.  S.  623,  46 

L.  ed.  670,  22   Sup.  Ct.  Rep.  372. 

1987.  Where  authority  was  claimed  un- 
der an  order  of  the  district  court  which  does 
not  purport  to  confer  any  authority,  the 
case  is  not  within  $  25  of  the  judiciary  act. 
Millingar  v.  Hartupee,  6  Wall.  258,    18:  829 

1988.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  to  review  the  judg- 
ment of  the  state  court  which  enjoins  the 
enforcement  of  a  decree  of  a  Federal  court. 
Embry  v.  Palmer,  107  U.  S.  3,  2  Sup.  Ct. 
Rep.  25,  27:  346 

1989.  A  question  respecting  full  faith 
and  credit  is  presented  by  a  contention  that 
a  state  court  denied  to  the  judgment  of  a 
circuit  court  of  the  United  States,  sitting 
in  another  state,  the  effect  to  which  it  is 
entitled  by  U.  S.  Const  art.  4,  S  1,  and  U. 
S.  Rev.  Stat.  %  905  (U.  8.  Comp.  Stat.  1901, 
p.  677).  Hancock  Nat.  Bank  v.  Famum, 
176  U.  S.  640,  20  Sup.  Ct  Rep.  506,    44:  619 

1990.  When  in  a  state  court  a  right  or  in\- 
munity  is  set  up  under  a  judgment  of  a  court 
of  the  United  States,  and  the  decision  is 
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against  such  righc  or  immunity,  this  court 
mav  review  such  decision,  under  the  act  of 
February  5,  1867.  In  such  a  case,  if  due 
validity  and  effect  has  not  been  given  to  the 
Federu  judgment,  and  if  such  right  or  im- 
munify  claimed  has  been  thereby  lost,  this 
court  will  reverse  the  judgment  of  the 
state  court.  Dupasseur  ▼.  Rochereau,  21 
Wall.  130,  22:  588 

DUtittgnished  In  Bmbry  v.  Palmer,  107  U. 
8.  9,  27  L.  ed.  348,  2  Sup.  Ct.  Rep.  25 
—Carson  v.  Dunham,  121  U.  S.  428,  80 
Lk  ed.  994,  7  Sup.  Ct.  Rep.  1030 — Balti- 
more it  p.  R.  Co.  V.  Hopkins,  130  XT.  8. 
222,  32  L.  ed.  912,  9  Sup.  Ct.  Rep.  503 
—Giles  V.  LftUe,  134  U.  8.  649,  83  L.  ed. 
1063,  10  Sup.  Ct.  Rep.  623 — Winona  & 
St  P.  R.  Co.  V.  Plalnview,  143  U.  8.  891, 
86  L.  ed.  199,  12  Sup.  Ct.  Rep.  530. 

Citei  In  Crescent  City  L.  S.  L.  &  S.  H.  Co. 
T.  Botchers*  Union,  S.  II.  k  L.  S.  L.  Co. 
120  U.  8.  146,  30  L.  ed.  617,  7  Sup.  Ct. 
Rep.  472— Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
T.  Iion£  Island  Loan  ft  T.  Co.  172  U.  8. 
507,  43  L.  ed.  532,  19  Sop.  Ct.  Rep.  238 
—Avery  v.  Popper,  179  U.  8.  812,  45  L. 
ed.  206,  21  Sup.  Ct.  Rep.  94 — ^Tullock  v. 
Molvane,  184  U.  8.  506,  46  L.  ed.  663. 
22  Sup.  Ct.  Rep.  372 — Pardee  v.  Aldricb, 
189  U.  8.  431,  47  L.  ed.  886,  23  Sup.  Ct. 
Rep.  514 — Gay  v.  Lyons,  8  Woods,  60,  Fed. 
Cas.  No.   5,281. 

1991.  A  Federal  question  is  presented  by 
a  contention  that  due  effect  to  a  decree  of  a 
Federal  court  was  denied  by  the  action  of 
the  court  below  in  sustaining  a  plea  of  res 
judicata  predicated  on  a  decree  of  such 
Federal  court,  where  a  determination 
whether  the  court  correctly  applied  the  plea 
neeessitates  deciding  whether  by  sustain- 
ing sich  plea  rights  were  denied  which  were 
vested  under  another  decree  of  the  Federal 
court  National  Foundry  ft  Pipe  Works  v. 
Oconto  Water  Supply  Co.  183  U.  S.  216, 
22  Sup.  Ct.  Rep.  Ill,  46:  157 

1992.  A  decision  of  a  state  court  that  de- 
fendants in  ejectment,  who  had  successfully 
insisted  in  a  prior  suit  in  a  Federal  court 
that  only  a  portion  of  a  tract  of  land  was  in 
issue,  cannot  invoke  the  rule  that  a  judg- 
ment determining  the  ownership  of  a  por- 
tion of  a  tract  is  conclusive  between  the 
same  parties,  claiming  under  the  same  titles, 
as  to  the  ownership  of  the  entire  tract,  is 
not  reviewable  in  the  Supreme  Court  of  the 
United  States,  as  denying  any  Federal  rights 
asserted  under  the  Federal  court's  judgment. 
Leonard  t.  Vicksburg,  S.  A  P.  R.  Co.  198  U. 
S.  416,  26  Snp.  Ct.  Rep.  750,  49:  1108 

Execntton  or  sale  under  Federal  jadg- 
mcnt. 

1993.  Writs  of  error  will  lie  to  the  state 
court  in  actions  between  purchasers  under 
fudicial  proceedings  in  the  Federal  courts, 
if  the  validity  or  construction  of  the  judg- 
ments of  the  Federal  court,  or  the  regular- 
ity of  the  proceedings  under  the  executions 
is  assailed.  Avery  v.  Popper,  179  U.  S.  305, 
21  Sun.  Ot.  Rep.  '94.  45:  203 
CUe4  In  Tullock  v.   Mulvane,   184   U.   S.  607, 

46  L.  ed.  664,  22  8op.  Ct.  Bep.  372. 

1994.  The  question  whether  a  right  of  se- 
lection recognized  as  between  mortgagor  and 


mortgagee  is  also  applicable  as  between  a 
purchaser  upon  execution  and  the  mortgagee 
18  not  a  Federal  question,  even  when  a 
purchase  has  been  made  under  an  execution 
from  a  Federal  court,  if  no  discrimination 
be  made  against  executions  from  those 
courts.  Avery  v.  Popper,  179  U.  S.  305,  21 
Sup.  Ct.  Rep.  94,  45:  203 

Cited  in    Lindebers  v.    Howard,   77    C.   C.   A. 
27,   146   Fed.    471. 

1995.  The  mere  fact  that  the  plaintiff  in 
error  was  a  purchaser  at  a  marshal's  sale 
of  property  sold  under  execution  from  a 
Federal  court  does  not  entitle  him  to  a  writ 
of  error  'from  the  Supreme  Court  of  the 
United  States  to  a  state  court  to  bring  up 
questions  under  state  law  with  respect  to 
the  validity  and  priority  of  a  chattel  mort- 
gage covering  the  same  property  or  a  part 
thereof,  where  there  is  no  question  as  to  the 
validity  of  the  judgment  or  the  regularity 
of  the  proceedings  in  the  Federal  court, 
and  the  question  is  as  to  the  validity  of  a 
chattel  mortgage  upon  property  sold  under 
the  execution,  as  affected  by  the  sufficient 
identification  of  the  property.  Avery  v. 
Popper,  179  U.  S.  305,  21  Sup.  Ct.  Rep.  94. 

45:203 

1996.  A  decision  of  a  state  court  in  favor 
of  plaintiff  against  a  United  States  marshal 
who  claimed  a  lien  on  the  property  under 
a  levy  under  a  judgment  of  a  United  States 
circuit  court  is  reviewable  by  the  Supreme 
Court  of  the  United  States  as  a  decision 
against  a  right  asserted  under  the  authority 
of  the  United  States.  Clements  v.  Berry, 
11  How.  398,  13:  745 
Cited    in    Avery    v.    Popper.    179    U.    8.    811, 

45  L.  ed.  205,  21  Sup.  Ct.  Rep.  94. 

1997.  The  claim  of  a  right  to  recover  as 
the  result  of  a  judicial  sale  under  the  de- 
crees of  courts  of  the  United  States  and  of 
a  state  raises  a  Federal  question  which  con- 
fers jurisdiction  on  the  Supreme  Court  of 
the  United  States  to  review  a  judgment  of 
a  state  court  denving  a  recovery.  Commer- 
cial Pub.  Co.  V.  Beckwith,  188  U.  S.  567, 
23  Sup.  Ct.  Rep.  382,  47:  598 

1998.  Where  the  sale  by  a  marshal  under 
an  execution  issued  on  the  judgment  of  the 
Federal  court  was  directly  attacked,  and  the 
invalidity  of  the  purchaser's  title  success- 
fully set  up  as  a  defense,  jurisdiction  was 
sustained  because  plaintiffs'  "claim  of  title 
was  founded  on  *an  authority  exercised  un- 
der the  United  States,'  which  the  judgment 
below  drew  in  question,  and  the  decision  was 
against  its  validity."  Collier  v.  Stanbrough, 
6  How.  14,  12:324 
Cited   in    Avery    v.    Popper,    179    U.    8.    310, 

45   L.  ed.  205,  21   Sup.   Ct.  Rep.  94 — Stan- 
brough V.  MX  all,  4   La.  Ann.  323. 

1999.  A  claim  that  a  lien  on  property  was 
wholly  devested  by  foreclosure  proceedings 
in  a  Federal  court  involves  such  an  asser* 
tion  of  a  right  and  title  under  an  author- 
ity exercised  under  the  United  States  as 
gives  the  Supreme  Court  of  the  United 
States  jurisdiction  to  re-examine  the  final 
judgment  of  the  state  court.     Pittsburgh, 
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C.  C.  &.  St.  L.  R.  Co.  V.  Long  Island  Loan  ft 
T.  Co.  ir2  U.  S.  493,  19  Sup.  Ct.  K:ep.  238, 

43:  &28 
Cited  in  Werlein  ▼.  New  Orleans,  177  U.  S. 
396,  44  L.  ed.  820,  20  Sup.  Ct.  Rep.  632 
— Avery  v.  Popper.  179  U.  8.  313,  45  L. 
ed.  206,  21  Sup.  Ct.  Eep.  94 — National 
Foundry  ft  Pipe  Works  v.  Oconto  Water 
Supply  Co.  183  U.  S.  234,  46  L.  ed.  169, 
22  Sup.  Ct.  Rep.  111. 

2000.  Where  the  only  controversy  in  a 
case  in  a  state  court  relates  to  the  effect  to 
be  given  to  a  sale  under  the  order  of  the 
district  court  of  the  United  States  to  sell 
mortgaged  property  free  from  incumbrance, 
and  both  parties  assert  rights  under  the 
order  and  sale,  and  therefore  rely  upon 
rights  under  Federal  authority,  and  the 
right  of  plaintiff  in  error  was  denied  by  the 
state  court,  this  court  has  jurisdiction  of  the 
case  upon  writ  of  error.  Factors'  &  T.  Ins. 
Co.  V.  Murphy,  111  U.  S.  738,  4  Sup.  Ct. 
Ren.  679,  28:  582 
Cited  In   New  Orleans,   S.   F.  &  L.  R.   Co.   v. 

Delamore,  114  U.  S.  606,  29  L.  ed.  246,  5 
Sup.  Ct.  Rep.  1009 — Traer  v.  Clews,  115 
U.  S.  534,  29  L.  ed.  469,  6  Sup.  Ct.  Rep.  155 
—United  States  v.  Stowetl,  133  U.  8.  19, 
33  L.  ed.  560,  10  Sup.  Ct.  Rep.  244 — 
Winona  ft  St.  P.  R.  Co.  ▼.  Plainview,  143 
U.  8.  391,  36  L.  ed.  199,  12  Sup.  Ct. 
Rep.  530 — Tullock  v.  Mulvane,  184  U.  8. 
506,  46  L.  ed.  664,  22  Sup.  Ct.  Rep.  372 
— Merritt  V.  American  Steel-Barge  Co.  21 
C.  C.  A.  528,  40  U.  8.  App.  127,  75  Fed. 
816 — Lord  y.  Cannon,  75  Qa.  306 — Fran- 
cisco  V.  Shelton,  85  Va.   788,   8  8.  E.   789. 

2001.  A  judgment  of  a  state  court  against 
persons  who  had  attached  goods  by  a  process 
of  a  Federal  court  raises  no  Federal  question 
for  the  consideration  of  the  Supreme  Court 
of  the  United  States,  where  the  authority 
of  the  marshal  to  take  the  goods  was  not 
drawn  in  question,  and  the  property  at- 
tached had  been  sold,  and  the  attachment 
suit  ended  when  the  suit  in  the  state  court 
was  conunenced.  Derby  v.  Gallup  (Day  v. 
Gallup)  2  Wall.  97,  17:  855 

Of  Hawaiian  court. 

2002.  A  decision  of  a  state  court  cannot 
be  reviewed  in  the  Supreme  Court  of ,  the 
United  States  on  the  ground  that  by  it  full 
faith  and  credit  were  denied  to  an  Hawaiian 
judgment,  in  violation  of  U.  S.  Const,  art. 
4,  §  1,  as  carried  out  by  U.  8.  Kev.  Stat. 
§  905  (U.  S.  Comp.  Stat.  1901,  p.  677), 
where  the  judgment  of  the  trial  court  was 
rendered  prior  to  the  act  of  April  30,  1900 
(31  Stat,  at  L.  142,  chap.  339),  providing 
a  government  for  Hawaii,  and  such  conten- 
tion was  not  brought  to  the  attention  of  the 
highest  state  court  in  any  form.  Mutual 
L.  Ins.  Co.  V.  McGrew,  188  U.  S.  291,  23 
Sup.  Ct.  Rep.  375,  63  L.R.A.  33,  47:  480 
Cited   In   Bank   of   Commerce   ▼.    WiltBle,    189 

U.  S.  606,  47  L.  ed.  921,  23  Sup.  Ct.  Rep. 
851— Hughes  ▼.  Kepley,  191  U.  S.  557,  48 
L.  ed.  301,  24  Sup.  Ct.  Rep.  842— Herold 
▼.  Frank,  191  U.  8.  559.  48  T..  ed.  302, 
24  Sap.  Ct.  Rep.  844 — Wakefield  v.  Van 
Tasselt,  192  U.  S.  601.  48  L.  el.  583,  24 
Sup.  Ct.  Rep.  850 — St.  Louis  Exnrmded  Met- 
al Flreprooflng  Co.  v.  Standard  Flreproof- 
Ing   Co.    195  TJ.    8.   627,   49   L.   ed.    351,    25 


Sup.  Ct.  Rep.  792 — Huber  v.  Jennings-Hey- 
wood  Oil  Syndicate,  201  U.  8.  641,  50  L.  ed. 
901,  26  Sup.  Ct.  Rep.  759. 

Of  court  of  Bistrlct  of  Columbia. 

2003.  Where  the  state  court  refuses  to 
give  effect  to  a  judgment  of  the  supreme 
court  of  the  District  of  Columbia,  such  de- 
cision of  the  state  court  is  a  denial  of  the 
title  and  right  claimed  under  an  authority 
exercised  under  the  United  States,  and  is 
reviewable  by  this  court.  Embry  v.  Palmer, 
107  U.  S.  3,  2  Sup.  Ct.  Rep.  25,  27:  346 
Cited  in   Merritt  v.   American   Steel-Barge  Co. 

21  C.  C.  A.  528,  40  U.  8.  App.  127,  73 
Fed.  816. 

(29)  DeeUions    as    to    Taxes,    Assess^ 
tnents,  Revenue  Laws,  and  Custofns. 

See  also  supra,  1593. 

As  to  taxes  generally. 

How  Federal  Question  Raised,  see  su- 
pra, 1207. 

Necessity  that  Decision  of  Federal  Ques- 
tion be  Controlling,  see  supra, 
1622,  1523. 

Due  Process  of  Law  as  to,  see  supra, 
1910-1912. 

Of  National  Bank,  see  supra,  1933- 
1935. 

Reviewability  of  Questions  as  to,  see 
infra,  2076-2088.  2140.  2141. 

See  also  supra,  1568,  1625,  1664-1666. 

2004.  The  extent  of  a  tax  upon  a  foreign 
corporation  is  a  matter  purely  of  state  reg- 
ulation, and  any  interference  with  it  is  be- 
yond the  jurisdiction  of  the  Supreme  Court 
of  the  United  States.  Horn  Silver  Min.  Co. 
V.  New  York,  143  U.  S.  306,  12  Sup.  Ct. 
Rep.  403,  36:  164 

2005.  Where  a  bill  alleging  that  a  school 
tax  levied  upon  complainants  was  illegal 
and  contrary  to  state  statute  has  been  dis- 
missed by  a  state  court,  this  court  has  no 
jurisdiction  to  review  the  decision,  there 
being  no  allegation  of  any  right,  title,  or  in- 
terest derived  under  any  authority  of  the 
United  States,  or  violation  thereof.  Smith 
V.  Hunter,  7  How.  738,  12:  894 
Cited   in    Doe  ez   dem.   Barbarie  v.    Eslava,   9 

How.  444,  13  li.  ed.  209 — Neilaon  ▼.  Lagow, 
12  How.  100,  13  L.  ed.  914— Christ  Church 
y.  Philadelphia  County,  20  How.  28,  15  L. 
ed.  803. 

2006.  Whether  lands  sold  by  the  United 
States  are  taxable  within  a  year  after  title 
passed  from  the  government  is  not  a  Federal 
question.  Stryker  v.  Crane  (Strvker  v. 
Goodnow)  123  U.  S.  527,  8  Sup.  Ct.  Rep. 
203,  31:  194 

2007.  The  validity  of  a  tax  on  unsurveyed 
lands  held  under  a  railroad  grant,  in  pur- 
suance of  a  state  statute  for  the  taxation 
of  a  "possessory  claim,"  does  not  create  a 
Federal  question,  but  only  a  question  as  to 
the  proper  construction  of  the  state  statute, 
where  Congress  has  expressly  authorised 
state  taxation  of  the  lands.  Central  P.  R. 
Co.  V.  Nevada,  162  U.  S.  512,  16  Sup.  Ct. 
Rep.  885,  40:  1067 
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1.  Whether  or  not  money  paid  by  a 
purchaser  at  a  tax  sale  could  be  recovered 
baek  under  the  common  law  or  the  state 
statutes  where  the  title  had  failed  because 
the  land  was  exempt  from  tazation  under 
the  laws  of  the  United  States  is  not  a  Fed- 
eral question,  l^ler  v.  Cass  County,  142 
U.  S.  288, 12  Sup.  Ct  Rep.  286,         35:  1016 

2009.  A  decision  of  a  state  court  denying 
relief  sought  under  a  state  law  entitling 
banking  associations  to  reimbursement  for 
taxes  illegally  collected  upon  Federal  se- 
curities exempted  from  taxation  by  author- 
ity of  the  United  States,  upon  the  ground 
that  the  certificates  of  indebtedness  involved 
were  not  entitled  to  exemption  under  the 
Constitution  and  laws  of  the  United  States, 
is  reviewable  in  the  Supreme  Court  of  the 
United  States.  New  York  ex  rel.  Bank  of 
New  York  Nat.  Bkg.  Asso.  v.  Connelly  (The 
Bank  v.  New  York)  7  Wall.  16,  16:  57 
Cited  In  Tyler  v.  Cass  County,  142  U.  8.  292, 

85  L.  ed.  1018,  12  Sup.  Ct.  Rep.  225. 

2010.  Where  in  a  lawsuit  for  taxes,  the 
nal  owner  of  the  land  sets  up  their  payment 
by  another,  the  question  whether  he  thus  be- 
came obligated  to  repay  the  latter  iq  not  a 
Federal  question.  Chapman  v.  Crane  (Chap- 
man V.  Goodnow)  123  U.  S.  540,  8  Sup.  Ct. 
Rep.  211,  31 :  235 

Exemption  from  taxation. 

^^lat  Constitutes  Decision  of  Federal 
(^estions,  see  supra,  1387-1392. 

Nature  of  Decision  as  Affecting  Right 
of  Review,  see  supra,  1450-1452. 

Necessity  that  Decision  of  Federal  Ques- 
tion be  Controlling,  see  supra, 
1521. 

Aa  Impairment  of  Contract  Obligations, 
see  supra,  1694-1697. 

Who  may  Raise  Question  of  Jurisdic- 
tion, see  infra,  2067. 

Reviewability  of  Question  aa  to,  see 
infra,  2080,  2141,  2247. 

Prejudicial  Error  as  to,  see  infra,  4995. 

See  also  supra,  2009. 

2011.  The   decision   of  a   state  court  in 
favor  of  an  exemption  from  taxation,  claimed 
bf  virtue    of    a   contract    with    the    state, 
is  not   subject   to  review  by  the  Supreme 
Court  of  the  United  States  under  U.  S.  Rev. 
8Ut.  S  709,  U.  S.  Comp.  Stat.  1901,  p.  575. 
Bank    of    Commerce    v.    Tennessee    use    of 
Memphis,  161  U.  S.  134,  16  Sup.  Ct.  Rep. 
456,  40:  645 
Cited  In  Chicago  Theoloirical  Seminary  v.  Illi- 
nois.  188  U.  8.  672.  47  L.  ed.  648,  23  Sup. 
Ct.   Rep.   886 — Winters  v.   Drake,   102   Fed. 
548. 

2012.  A  decision  of  a  state  court  that  the 
exemption  from  taxation  in  a  railroad  com- 
pany^ charter  did  not  attach  to  certain 
lands  \Jk  question,  and  that  they  were  sub- 
ject to  taxation,  does  not  raise  any  Federal 
question.  St.  Paul,  M.  &  M.  R.  Co.  v.  Todd 
County,  142  U.  S.  282,  12  Sup.  Ct.  Rep.  281, 

35:  1014 
Cited  to  Wilmlnfirton  ft  W.  R.  Co.  v.  Alsbrook, 
146  U.  8.   203,   36  L.  e«l.   078.    13   Sap.   Ct. 
Rep.  72. 


2013.  Whether,  under  a  state  statute,  a 
person  must  exhaust  his  remedy  before  a 
state  board  of  equalization  before  he  can 
bring  suit  in  equity  to  restrain  the  collec- 
tion of  taxes  on  land  claimed  to  be  exempt 
because  not  so  segregated  from  the  public 
domain  as  to  extinguish  all  interest  of  the 
United  States  therein  is  not  a  Federal  ques- 
tion. Northern  P.  R.  Co.  v.  Patterson,  154 
U.  S.  130,  14  Sup.  Ct.  Rep.  977,  38:  934 
Cited  in  Altschul  v.  Oittings,  86  Fed.  202. 

AasessmenCs  for  Improvements. 

How  Federal  Question  Raised,  see  supra, 

1243. 
Reviewability   of   Question   as   to,   see 

infra,  2083>2088,  2171,  2239. 
See  also  supra,   1541a. 

2014.  The  legislature  may  ascertain  for 
itself,  and  settle  the  sum  to  be  raised  by  tax, 
and  the  benefited  district,  and  when  it  does 
so  its  action  is  conclusive  and  beyond  re- 
view. Spencer  v.  Merchant,  125  U.  S.  345, 
8  Sup.  Ct.  Rep.  921,  31:  763 
Diatinffuiahed  in  Nehasane  Park  Asso.  v.  Lloyd, 

167  N.  Y.  439,  60  N.  E.  741. 

Cited  in  Walston  v.  Nevln,  128  U.  S.  582,  32 
L.  ed.  546,  9  Sup.  Ct.  Rep.  192 — Budd  v. 
New  York,  143  U.  S.  546,  36  L.  ed.  256,  4 
Inters.  Com.  Rep.  46,  12  Sup.  Ct.  Rep.  468 
— French  v.  Barber  Asphalt  Paving  Co.  181 
U.  8.  337,  45  L.  ed.  887,  21  Sup.  Ct.  Rep. 
625 — Richmond  k  D.  R.  Co.  v.  Trammel,  53 
Fed.  200 — ^^Lower  Kings  River  Reclamation 
Dist.  No.  531  V.  Phillips,  108  Cal.  314,  41 
Pac.  835 — State  ex  rel.  Stoeser  v.  Brass,  2 
N.  D.  602,  62  N.  W.  408— Hackworth  v. 
Ottumwa,  114  Iowa,  471,  87  N.  W.  424 — Daly 
V.  Morgan,  69  Md.  493.  1  L.R.A.  767,  16 
Atl.  287 — VanDeventer  v.  Long  Island  City, 
139  N.  Y.  136.  84  N.  B.  774— Wilson  v. 
Salem.  24  Or.  508,  34  Pac.  9 — Com.  use  of 
Titusville  V.  Clark,  105  Pa.  638,  57  L.R.A. 
350.  86  Am.  St.  Rep.  694.  46  AU.  286. 

2015.  Where  the  work  is  one  which  the 
state  has  authority  to  do  and  to  pay  for  by 
assessment  on  the  property  benefited,  objec- 
tions that  the.  sum  raised  is  exorbitant,  and 
that  part  of  the  property  assessed  was  not 
benefited,  presents  no  question  under  the 
14th  Amendment.  Spencer  v.  Merchant,  125 
U.  S.  345,  8  Sup.  Ct.  Rep.  921,  31:  763 
Cited  in  Daly  v.  Morgan,69  Md.  493,  1  L.R.A. 

767,    16    Atl.    287— Com.    v.    Clark.    21    Pa. 
Co.  Ct.  499.  10  Pa.  Super.  Ct.  611. 

2016.  Objections  to  an  assessment  for  a 
street  improvement,  that  one  of  the  board  of 
commissioners  who  determined  the  value  of 
the  land  and  the  damages  and  benefits  was 
an  interested  party,  and  that  alterations  In 
their  report  were  irregularly  made,  and  that 
the  appraisement  and  assessment  were  not 
fair  and  just, — do  not  involve  a  Federal 
question.  Lent  v.  Tillson,  140  U.  S.  316, 
11  Sup.  Ct.  Rep.  825,  35:  419 

2017.  The  decision  of  the  supreme  court 
of  a  state  that  it  is  competent  on  a  new 
assessment  to  determine  questions  of  bene- 
fit from  the  proof,  even  though  in  so  doing 
a  different  result  is  reached  from  that 
which  had  been  arrived  at  when  a  former 
assessment,  which  has  been  set  aside,  was 
made,  decides  a  local,  and  not  a   Federal, 
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question.    Lombard  v.  West  Chicago  Park, 
181   U.   S.   33,   21   Sup.   Ct.  Rep.  597, 

45:  731 

Revenue  laws  and  Federal  taxes. 

Appeal  from  Decision  of  Circuit  Court 
of  Appeals,  see  supra,  798-800. 

2018.  However  frivolous  the  objection  in 
the  state  court,  that  a  deed  did  not  contain 
a  sufficient  amoimt  of  stamps  to  be  admissi- 
ble in  evidence  under  an  act  of  Congress,  it 
raises  a  question  which  confers  jurisdic- 
tion on  the  Supreme  Court  of  the  United 
States  to  review  the  judgment  of  the  state 
court  admitting  the  deed  in  evidence.  Hall 
V.  Jordan,  15  Wall.  393,  21 :  72 
Cited  In  Dower  v.  Richards,  151  U.  S.  669,  28 

L.  ed.  309,  14  Sup.  Ct.  Rep.  452. 

2018a.  Decision  of  a  state  court  as  to  the 
amount  of  revenue  stamps  necessary  u> 
a  deed,  depending  simply  on  the  value  of 
the  land  conveyed,  is  not  reviewable  under 
the  25th  section  of  the  judiciary  act.  Com- 
pau  V.  Lewis,  3  Wall.  106,  18:211 

2019.  A  question  as  to  the  construction 
to  be  placed  on  the  act  of  Congress  of  June 
13,  1898,  known  as  the  war  revenue  act, 
with  respect  to  the  right  of  an  express 
company  to  shift  the  burden  of  the  stamp 
tax  upon  shippers,  constitutes  a  Federal 
question  for  the  purpose  of  a  writ  of  error 
to  a  state  court  from  the  Supreme  Court  of 
the  United  States.  American  Exp.  Co.  v. 
Maynard  ex  rel.  Moore  (American  Exp.  Co. 
V.  Michigan)  177  U.  S.  404,  20  Sup.  Ct. 
Rep.  695,  44:  823 

2020.  Whether,  as  between  vendor  and 
vendee,  there  can  be  a  sale  and  delivery  of 
cotton  so  as  to  pass  title  to  the  vendee  be- 
fore the  payment  of  the  government  tax  as- 
sessed upon  it  under  the  act  of  Congress  of 
July  1,  1862,  is  not  Federal.  Carson  v. 
Ober,  131  U.  S.  160,  Appx.  and        25:  167 

Cnstoms  duties. 

Appeal  from  Decision  of  Circuit  Court 
of  Appeals,  see  supra,  799. 

2021.  Whether  the  payment  by  a  carrier 
of  the  duties  exacted  under  the  statutes  of 
the  United  States  on  bonded  goods  at  the 
port  of  entry  confers  upon  the  carrier  the 
right  to  maintain  possession  until  reim- 
bursed is  a  question  respecting  a  right  and 
privilege  under  the  Federal  statutes  which, 
when  specially  set  up  and  claimed,  and  de- 
nied by  a  state  court,  confers  jurisdiction 
upon  the  Supreme  Court  of  the  United 
States  of  a  writ  of  error  to  the  state  court. 
Wabash  R.  Co.  v.  Pearce,  192  U.  S.  179,  24 
Sup.  Ct.  Rep.  231,  48:  397 

(23)  As  to  Commerce, 

Appeals    Taken    from    Federal    Court,    see 

supra,  958,  959. 
How   Federal   Question   Raised,   see   supra, 

1212,  1245. 
What  Constitutes  a  Decision  of  the  Federal 

Question,  see  supra,  1373,  1406. 


Nature  of  Decision  as  Affecting  Right  of 

Review,  see  supra,  1449. 
Necessity  that  Decision  of  Federal  Question 

be  Controlling,  see  supra,  1611. 
Reviewability  of  Question  as  to,  see  infra, 

2136-2139,  2162,  2190. 

2022.  The  question  whether  or  not  a  state 
tax  law  as  construed  by  the  state  courts  is 
in  violation  of  the  commerce  clause  of  th«» 
Constitution  of  the  United  States  is  a  Fed- 
eral one.  Illinois  C.  R.  Co.  v.  Illinois,  163 
U.  S.  142,  16  Sup.  Ct.  Rep.  1096,      41 :  107 

2023.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  of  the  question 
whether  or  not  a  tax  is  in  violation  of  the 
commerce  clause  of  the  United  States  Con- 
stitution. Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  11  Sup.  Ct. 
Rep.  876,  85:  613 
Cited  in  Delaware,  L.  &  W.  R.  Co.  v.  Penn- 
sylvania, 198  U.  S.  354,  49  L.  ed.  1082,  25 
Sap.  Ct.  Rep.  660. 

2024.  Where  a  state  court  decided  that  a 
state  law  taxing  telegraph  companies  au- 
thorized and  imposed  a  tax  upon  receipts 
derived  by  them  from  messages  from  or  to 
other  states,  and  sustained  a  state  tax  there- 
on under  such  law,  the  Supreme  Court  of  the 
United  States  has  jurisdiction  to  review 
such  decisions.  Western  U.  Teleg.  Co.  v. 
Seay  (Western  U.  Teleg.  Co.  ▼.  Alabama 
Bd.  of  Assessment)  132  U.  S.  472,  10  Sup. 
Ct.  Rep.  161,  33:  409 
Cited  in  Pacific  Exp.   Co.  v.   Seihert,  44    Fed. 

316 — Western  U.  Tele?.  Co.  v.  Mellon,  100 
Tenn.  433,  45  S.  W.  443 — Western  U.  Telef?. 
Co.  V.  Williams,  86  Va.  717,  8  L.R.A.  436, 
10    Am.    St.    Rep.    008,    11   S.    E.    106. 

2025.  The  question  whether  a  state  court, 
consistently  with  the  act  to  r^ulate  com- 
merce, can  grant  relief  to  a  shipper  because 
of  the  exaction  by  a  common  carrier  of  an 
alleged  unreasonable  freight  rate  for  an  in- 
terstate shipment,  when  such  rate  has  been 
filed  with  the  Interstate  Commerce  Commis- 
sion and  promulgated  as  provided  by  the  act 
to  regulate  commerce,  and  lia^  not  been 
found  to  be  unreasonable  by  the  Commis- 
sion, will  sustain  a  writ  of  error  from  the 
Federal  Supreme  Court  to  a  state  court, 
where  such  question  was  presented  by  the 
pleadings,  was  passed  upon  by  the  trial 
court,  was  expressly  and  necessarily  decided 
by  the  highest  state  court,  and  is  essentially 
involved  in  the  case.  Texas  &  P.  R,  Co. 
V.  Abilene  Cotton  Oil  Co.  204  U.  S.  426,  27 

.  Sup.  Ct.  Hep.  350,  51 :  553 

Editorial  note. 

W^here  questions  of  interstate  oommeroe 
are  involved.  49:  417 

(24)  As  to  Navigation. 

Caf>«^  Arising  in  Federal  Court,  see  aopim* 
967. 

2026.  A  Federal  question  is  presented  by 
a  ruling  of  a  state  court  which  substantially 
ignores  the  obligatory  force  of  rules  of  navi- 
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nUon.    Belden  ▼.  Chase,  150  U.  S.  674,  14 
Sup.  Ct.  Rep.  264,  37:  1218 

OiUd   in    Chesley    r.    Nantaaket   Beach    S.    B. 
Co.  179  Mass.  471,  61  N.  B.  60. 

2027.  A  case  for  Federal  jurisdiction  on 
the  ground  that  it  arises  under  the  United 
States  laws  is  not  shown  by  a  claim  for  a 
perpetual  injunction  against  a  bridge  over  a 
navigable  river,  where  Congress  has  not  pro- 
hibited it.  Willamette  Iron  Bridge  Co.  v. 
Hatch,   125  U.  S.  1,  8  Sup.  Ct.  Rep.  811, 

31 :  629 

2028.  An  action  in  a  state  court  upon  a 
policy  of  insurance  to  recover  for  the  loss 
of  a  steamboat  by  fire,  in  wliich  the  defense 
was  that  the  fire  was  caused  by  carelessness 
in  the  use  of  turpentine  on  board  as  freight 
to  increase  the  steam,  presents  no  Federal 
question  within  the  jurisdiction  of  the  Su- 
preme Court  of  the  United  States,  although 
the  carriage  of  turpentine  was  forbidden  by 
an  act  of  Congress.  Marsh  use  of  Rees 
V.  Citizens'  Ins.  Co.  131  U.  S.  213,  Appx. 
and  25: 90 

2029.  An  action  brought  under  a  state 
statute  to  recover  damages  for  causing  death 
by  n^ligenoe  in  navigating  a  stream  does 
not  involve  a  Federal  question  whether  no 
claim  of  right,  privilege,  or  immunity  under 
the  navigation  laws  of  the  United  States  was 
set  up  as  a  defense.  Staten  Island  R.  Co.  v. 
Lambert,  131  U.  S.  211,  Appx.  and 

24:615 

2030.  A  claim  in  a  state  court  in  an  action 
for  a  maritime  tort  committed  upon  navi- 
gable waters,  and  within  the  admiralty  ju- 
risdiction, of  a  right,  under  the  s^tutes  of 
the  United  States,  to  navigate  such  waters 
in  accordance  with  the  statutory  rules  on 
that  subject,  presents  a  Federal  question 
The  appellate  jurisdiction  of  the  Federal 
Supreme  Court  over  questions  national  and 
international  in  their  nature  cannot  be  re- 
strained by  the  mere  fact  that  the  party 
plaintiff  has  elected  to  pursue  his  common- 
law  remedy  in  a  state  court.  Belden  t. 
Chase,  150  U.  8.  674,  14  Sup.  Ct.  Rep.  264, 

37:  1218 

2031-2.  A  state  decision  that  a  lessee  of 
property  situated  on  the  bank  of  the  Mis- 
sissippi river,  within  the  city  of  St.  Louis, 
could  maintian  an  action  against  the  city 
for  extending  one  of  its  streets  into  the 
rix'er  so  as  to  destroy  the  water  privileges 
which  were  appurtenant  to  the  property, 
denies  no  Federal  right,  and  therefore  the 
Supreme  Court  has  no  jurisdiction  of  the 
case.  St.  Louis  v.  Myers,  113  U.  S.  566,  5 
Sup.  Ct.  Rep.  640,  28:  1131 

(2S)  Former  Jeopardy. 

2033.  The  supreme  court  of  a  state  having 
denied  a  claim  of  immunity  specially  set 
up  under  the  5th  Amendment  of  the  Federal 
Constitution,  protecting  any  person  from 
being  twice  put  in  jeopardy  for  the  same  of- 
fense, the  supreme  Court  of  the  United 
States   has  jurisdiction   to  revise  tliat  de- 


cision.   Bohanan  v.  Nebraska,  118  U.  S.  231, 
6  Sup.  Ct.  Rep.  1049,  30:  71 

(2V)  Litnitation  of  Actions. 

Question  as  to  Laches,  see  supra,  1546-1548. 

Reviewability  of  Question  as  to,  see  infra, 
2091. 

See  also  supra,  1504,  1543,  1871,  1948;  in- 
fra, 2049. 

2034.  The  construction  and  effect  given  by 
the  supreme  court  of  the  state  to  the  stat- 
ute of  limitations  enacted  by  the  state  leg- 
islature  is   not   subject   to   re-examination 
here  under  a  writ  of  error  to  the  state  court. 
Harrison  v.  Myer,  92  U.  S.  Ill,         23:  606 
McStay  v.  Friedman,  92  U.  S.  723,      23:  767 
Cited  In   California  ex   rel.   Hastings   v.   Jack- 
son,  112  U.   S.   237,   28  L.  ed.   714,  6   Sup. 
Ct.    Rep.    113— Mace   v.    Merrill,    119    U.    8. 
584,   30   L.   ed.   604,   7   Sup.   Ct.   Rep.   330— 
Blackburn   v.   Portland   Gold   Mln.    Co.    176 
U.   8.  580,  44  L.  ed.  281,  20  Sup.  Ct.  Kep. 
222— Gay  v.  Lyons,  3  Woods,  61,  Fed.  Cas. 
No.    5,281 — Trafton    v.    Nougues,    4    Sawy. 
180,    Fed.    Cas.    No.    14,134 — McFadden    t. 
Robinson,    10  Sawy.   400,   22    Fed.    12— Ken- 
yon  V.  Knipe,  46  Fed.  311 — Blue  Bird  Mln. 
Co.    V.    Largey,    49    FM.    292 — McCune    v. 
Esaig,    122    Fed.    589. 

2035.  The  contention  that  the  running  ot 
a  state  statute  of  limitation  was  interrupted 
by  the  act  of  Congress  of  June  11,  1864, 
presents  a  Federal  question.  Stewart  v. 
Bloom    (Stewart  v.  Kahn)    11   Wall.   493, 

20:  176 
DisUnrauiahed  In  Texas  &  P.  R.  Co.  v.  South- 
ern P.  Co.  137  U.  S.  54,  34  L.  ed.  617,  11 
Sup.  Ct.  Rep.  10. 

Cited    in    Castillo    v.    McConnIco,    108    U.    S. 
079,   42   L.   ed.   624,    18   Sup.  Ct.   Rep.   229. 

2036.  Where  the  only  question  before  the 
state  court  related  to  the  interruption  of 
prescription,  which  was  decided  exclusively 
on  the  principle  of  the  jurisprudence  of  the 
state,  and  no  Federal  queston  is  referred 
to  in  the  record,  this  court  has  no  jurisdic- 
tion of  the  case.  Marqueze  v.  Bloom,  16 
Wall.  351,  21 :  280 

2037.  A  decision  of  a  state  court  that  the 
statute  of  limitations  applicable  to  the 
right  to  enforce  the  individual  liability  of 
stockholders  in  national  banks  is  put  in 
motion  by  a  delay  of  the  Comptroller  of  the 
Currency  in  making  an  assessment  involves 
a  Federal  question  which  will  sustain  a 
writ  of  error  from  the  Supreme  Court  of 
the  United  States.  Rankin  v.  Barton,  199 
U.  S.  228,  26  Sup.  Ct  Rep.  29,  50:  163 

2038.  A  claim  of  exemption  from  liability 
as  surety  on  the  bond  of  a  United  States 
marshal  by  reason  of  the  provision  of  an 
act  of  Congress  requiring  suits  on  marshals' 
bonds  to  be  brougnt  within  six  years  pre- 
sents a  Federal  question.  Montgomery  v. 
Hernandez,  12  Wheat.  129,  6:  575 
Cited   in    Giles   v.    Little,    134   U.    8.    650,    33 

L.  ed.  1064,  10  Sup.  Ct.  Rep.  623— Dower 
V.  Richards,  151  U.  8.  666,  38  L.  ed.  808, 
14  Sup.  Ct.  Rep.  462. 
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(27)  TiOe  to  Offlee. 


Appeals  Taken  from  Oourts  of  District  of 
Columbia,  see  supra,  1069-72. 

Nature  of  Decision  as  Affecting  Right  of 
Review,  see  supra,  1447. 

Reviewability  of  Question  as  to,  see  infra, 
2098. 

See  also  infra,  2048,  3902. 

2039.  A  contest  over  a  state  office,  depend- 
ent for  its  solution  exclusively  upon  the  ap- 
plication of  the  Constitution  of  the  state  or 
upon  a  mere  construction  of  a  provision  of 
a  state  law,  involves  no  possible  Federal 
question  which  will  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States  to  a  state  court.  Elder  v.  Colorado 
ex  rel.  Badgley,  204  U.  S.  85,  27  Sup.  Ct. 
Rep.  223,  51 :  381 

2040.  A  decision  by  state  tribunals 
against  a  claimant  to  the  office  of  governor 
does  not  deprive  him  of  any  right  to  prop- 
erty within  the  meaning  of  U.  S.  Const.  14th 
Amend.,  so  as  to  give  jurisdiction  to  the 
Supreme  Court  of  the  tJnited  States  on  writ 
of  error.  Taylor  v.  Beckham,  178  U.  S.  548. 
20  Sup.  Ct.  Rep.  890,  1009,  44:  1187 
Cited  in   Taylor  v.   Beckham,   178   U.   8.   610, 

44  L.  ed.  1213,  20  Sup.  Ct.  Rep.  904~ 
Elder  v.  Colorado,  204  U.  8.  89,  51  L.  ed. 
386.  27  Sup.  Ct.  Rep.  223 — Louisiana  ft 
N.  W.  R.  Co.  V.  State,  75  Ark.  443.  88  8.  W. 
559 — Powers  v.  Com.  110  Ky.  436,  53  L. 
E.A.  257,  61  8.  W.  735 — ^Terrltory  ex 
rel.  Sandoval  v.  Albright,  12  N.  M.  316, 
78  Pac.  204^White  v.  Ayer,  126  N.  C. 
611,  36  8.  E.  132— Taylor  v.  Vann,  127  N. 
C.  246,  37  8.  B.  263— Mlal  v.  ElliDgton, 
134  N.  C.  138,  65  L.R.A.  600,  46  S.  E.  961 
— Hartigan  v.  West  Virginia  University,  49 
W.   Va.   25,   38  8.   E.  698. 

2041.  The  guaranty  of  a  Republican  form 
of  government  to  each  state,  in  U.  S.  Const, 
art.  4,  §  4,  gives  no  jurisdiction  to  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error,  under  U.  S.  Rev.  Stat.  §  709,  U. 
S.  Comp.  Stat.  1901,  p.  575,  to  review  a  de- 
cision of  the  highest  court  of  a  state  sus- 
taining a  determination  of  an  election  con- 
test for  the  office  of  governor,  piade  by  the 
general  assembly  under  authority  of  the 
state  Constitution,  on  the  ground  that  such 
decision  denies  the  right  of  the  people  to 
choose  their  own  officers,  where  the  legisla- 
tive, executive,  and  judicial  departments  of 
the  state  are  peaceably  operating  by  the 
orderly  and  settled  methods  prescribed  by 
its  fundamental  law,  notwithstanding  there 
may  be  difficulties  and  disturbances  arising 
from  the  pendency  and  determination  of 
these  contests.  Taylor  v.  Beckham,  178 
U.  S.  548,  20  Sup.  Ct.  Rep.  890,  1009, 

44:  1187 

« 

(28)  As  to  Removal  of  Cauaes. 

Appellate  Jurisdiction  over  Judgment  of 
Federal  Court,  see  supra,  III.  d,  3,  h. 

Time  of  Raising  Federal  Question,  see  su- 
pra, 1287. 


Necessity    and    Essentials 

Federal  Question,  see 
What  Constitutes  liecision 

tion,  see  supra,  1412, 
Reviewability  of  Question 

2096,  2097,  2256. 
What  Record  Must  Show  as  to,  see  infra, 

2277. 
What  Ma^   be   Considered 

Showing  Jurisdiotion, 
See  also  supra,  1628. 


of    Decision    of 
supra,  1320. 
of  Federal  Quea- 
1416. 
as  to,  see  infra. 


for   Purpose   of 
see  infra,  2342. 


2042.  A  denial  of  a  motion  to  remove 
presents  a  Federal  question,  and  is  reviewa- 
ble by  the  Supreme  Court.  Oakley  v.  Good- 
now,  118  U.  S.  48,  6  Sup.  Ct.  Rep.  944, 

30:  61 

Cited  In  Mecke  v.  Valley  Town  Mineral  Co.  89 
Fed.  116 — Hickman  v.  Missonrt,  K.  A  T.  R. 
Co.  97  Fed.  120. 

2043.  The  denial  by  a  state  court  or  the 
right  to  remove  a  cause  to  the  Federal  court 
is  within  the  judiciary  act  of  1789,  S  25, 
conferring  jurisdiction  upon  the  Supreme 
Court  to  review,  upon  writ  of  error  to  a 
state  court,  the  construction  of  an  act  of 
Congress  where  a  right  claimed  under  it  is 
denied.     Kanouse  v.  Martin,  14  How.  23, 

14:  310 
Cited    in    Carswell    v.    Schley.    59    Ga.    24 — 
Oalpin    V.     Critchlow,    112    Mass.    346,     17 
Am.  Rep.  176. 

2044.  The  decision  by  a  state  court  that 
an  attempt  to  remove  the  cause  to  a  Federal 
circuit  court  is  ineffectual  involves  a  Fede- 
ral question  which  will  sustain  a  writ  of 
error  from  the  Supreme  Court  of  the  United 
States.  Stone  v.  South  Carolina,  117  U. 
S.  430,  %  Sup.  Ct.  Rep.  799,  29:  962 
Cited    in    Missouri    P.    R.    Co.    v.    Fltsgerald, 

160  U.  8.  582,  40  L.  ed.  542,  16  8up.  Ct. 
Rep.  389 — Missouri,  K.  ft  T.  R.  Co.  ▼. 
Missouri  R.  ft  Warehouse  Comrs.  (MiMourt, 
K.  ft  T.  R.  Co.  V.  Hickman)  183  U.  8.  58. 
46  L.  ed.  83,  22  Sup.  Ct.  Rep.  18 — South 
em  R.  Co.  v.  Allison,  190  U.  8.  331,  tl 
L.  ed.  1081,  23  Sup.  Ct.  Rep.  713 — 8tat« 
ex  rel.  Meara  v.  Barnes.  5  N.  D.  357.  65 
N.  W.  688— Western  U.  Teleg.  Co.  v.  Grif 
flth,  104  Ga.  57,  30  S.  E.  420— Talbott 
V.  Planter  Oil  Co.  12  Tex.  Civ.  A  pp.  50. 
33  8.  W.  745— Northern  P.  R.  Co.  v.  Me- 
Mullen,    86    Wis.   507,    56   N.    W.   629. 

2045.  Whether  a  case  is  made  for  re- 
moval is  a  Federal  question.  If,  after  a 
case  is  made,  the  state  court  forces  the  pe- 
titioning party  to  trial  and  judgment,  and 
the  highest  court  of  the  state  sustains  the 
judgment,  he  is  entitled  to  his  writ  of  error 
to  this  court,  if  he  saves  the  question  on  the 
reeord;  or  he  may  enter  the  record  in  the 
circuit  court,  and  require  the  adverse  party 
to  litigate  with  him  there,  even  while  the 
cause  in  the  state  court  is  going  on.  Balti- 
more ft  O.  R.  Co.  V.  Koontz,  104  U.  E.  5, 

26:643 
Cited  in  National  8.  8.  Co.  v.  Tugman,  106 
U.  8.  123.  27  L.  ed.  89.  1  Sup.  Ct.  Rep. 
58 — Turner  v.  Farmers'  Loan  ft  T.  Co.  106 
U.  8.  556.  27  L.  ed.  275,  1  Sap.  Ct.  Rep.  519 
— et.  Paul  ft  C.  R.  Co.  V.  McLean,  108 
U.  8.  216.  27  L.  ed.  704,  2  Sup.  Ct.  Rep. 
408— -Chesapeake  ft  O.  R.  Co.  v.  White,  111 
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U.  8.  187,  28  L.  ed.  379,  4  Sup.  Ct.  Rep. 
893 — BdriBfrton  t.  Jefferson,  111  17.  S.  774. 
28  L.  ed.  595,  4  Sup.  €t.  Bep.  eSS— Ayers 
▼.  Watson.  118  U.  S.  599,  28  L.  ed.  1095, 
5  Bop.  Ct.  Rep.  641 — Stone  v.  South  Caro- 
lina. 117  U.  8.  432,  29  L.  ed.  963.  6  Sup. 
Ct  Rep.  799 — Crehore  ▼.  Ohio  &  M.  R.  Co. 
181  U.  S.  243,  33  L.  ed.  145,  9  Sup.  Ct. 
Sep.  6d2 — McDonnell  t.  Jordan,  178  U.  8. 
234.  44  L.  ed.  1050.  20  Sup.  Ct.  Rep.  886 
-T-Waldman  ▼.  Pennsylvania  R.  Co.  13  Fed. 
801 — Goodnow  y.  Grayson,  5  McCrary,  18, 
15  Fed.  3 — Glover  v.  Sbepperd,  11  Bias.  674, 
15  Fed.  884 — Winchell  ▼.  Coney,  27  Fed. 
483— Rowell  T.  Hill.  28  Fed.  434— Kansas 
City  ft  T.  R.  Co.  y.  Interstate  Lumber  Co. 
36  Fed.  11 — ^Torrent  y.  8.  K.  Martin  Lumber 
Co.  37  Fed.  728 — Birdseye  v.  Shaeffer,  87 
Fed.  823 — Freeman  y.  Butler,  39  Fed.  3 
—Booth  y.  St,  Louis  Fire  Engine  Mfg.  Co. 
40  Fed.  2 — Pelzer  Mfg.  Co.  y.  St.  Paul  F. 
ft  11.  Ins.  Co.  40  Fed.  186 — Campbell  y. 
Duluth,  S.  S.  ft  A.  R.  Co.  50  Fed.  242~ 
American  Sugar  Ref.  Co.  y.  Johnson,  0  C. 
C.  A.  118,  13  U.  S.  App.  681,  60  Fed.  511 
— ^Ward  v.  San  Diego  Land  ft  Town  Co. 
79  Fed.  668 — Mecke  v.  Valley  Town  Mineral 
Co.  89  Fed.  115 — Home  Ins.  Co.  v.  Vir- 
ginia-Carolina Chemical  Co.  100  Fed.  680 
— ^North  American  Loan  ft  T.  Co.  y.  Colonial 
ft  U.  S.  Mortg.  Co.  3  S.  D.  604.  54  N.  W. 
659 — State  ex  rel.  Colcord  v.  Young,  31  Fla. 
603,  19  L.R.A.  639,  34  Am.  St.  Rep.  41, 
12  So.  673— Van  Horn  y.  LitchUeld,  70 
Iowa.  12,  29  N.  W.  783— Hickman  y.  Mis- 
oouri,  K.  ft  T.  R.  Co.  151  Mo.  635,  52  S.  W. 
351 — Knahtia  y.  Oregon  Short -Line  ft  U. 
N.  R.  Co.  21  Or.  141,  27  Pac.  91— Kosb- 
land  y.  National  Ins.  Co.  31  Or.  208,  49 
Pac.  845 — Harrold  y.  Arrlngton,  64  Tex. 
237 — ^Tezas  ft  P.  R.  Co.  y.  Davis.  93  Tex. 
888,  55  S.  W.  562— White  v.  Holt,  20  W. 
Va.  810. 

2046.  The  denial  by  a  state  court  of  an 
application  to  amend  a  petition  for  removal 
is  not  the  denial  of  any  right  secured  by 
the  Constitution  of  the  United  States,  and 
is  not  the  subject  of  review  in  the  Supreme 
Court  of  the  United  States.  Carr  v.  Nichols 
(Stevens  v.  Nichols)  157  U.  S.  370,  15  Sup. 
a.  Rep.  640,  39:736 
Cited  in  Tasoo  ft  M.  Valley  R.  Co.  v.  Adams, 

180  U.  8.  9,  45  L.  ed.  402.  21  Sup.  Ct.  Rep. 
240. 

(29)  Citizenship. 

How  Federal   Question  Raised^   see   supra, 

1214,  1231. 

Nature  of  Decision  as  Affecting .  Right  of 

Review,  see  supra,  1446,  1447. 

2047.  A  decision  of  the  highest  court  of 
the  state  of  New  York  that  a  party  to  a  suit 
for  a  divorce  in  Louisiana  was  not,  at  the 
time  the  suit  was  commenced,  a  citizen  of 
New  York  state,  does  not  present  a  ques- 
tion of  which  the  Supreme  Court  of  the 
United  States  has  jurisdiction.  Hunt  v. 
Hnnt,  ISI  U.  S.  165,  Appx.  and         24:  1109 

2048.  The  decision  of  a  state  court  that 
plaintiff  in  error  was  not  eligible  to  the 
office  of  governor  of  the  state  is  reviewable 
hy  the  Supreme  Court  of  the  United  States 
where  it  involved  the  denial  of  a  right  or 
privikge  under  the  Constitution  and  laws 


of  the  United  States  upon  which  the  deter- 
mination of  whether  he  was  a  citizen  of 
the  United  States  or  not  depended.  Boyd 
v.  Nebraska,  143  U.  S.  135,  12  Sup.  Ct. 
Rep.   375,  36:  103 

Cited  In  McPhersoQ  v.  Blacker,  146  U.  S.  24, 

36  L.  ed.  873,  13  Sup.  Ct.  Rep.  3 — Smith  v. 

State,  42  Tex.  Crim.  Rep.  222,  58  S.  W.  97. 

(30)  Indians, 

As  to  Lands  of  Indians,  see*supra,  1723-^. 
Rights  under  Treaty,  see  supra,  1736. 

2049.  A  decision  by  a  state  court  that  an 
Indian  nation  bringing  an  action  under  a 
state  statute  is  subject  to  the  bar  of  the 
statute  of  limitations,  under  a  provision  of 
the  statute  that  such  actions  may  be  brought 
in  the  same  manner  and  in  the  same  time 
as  if  brought  by  citizens  of  the  state  in  rela- 
tion to  private  individual  matters,  is  not 
the  decision  of  a  Federal  question  subject 
to  review  by  the  Supreme  Court  of  the 
United  States.  Seneca  Nation  of  Indians 
V.  Christy,  162  U.  S.  283,  16  Sup.  Ct.  Rep. 
828,  40:  970 
Cited   in   Montauk   Tribe   of   Indians   v.    Long 

Island   R.   Co.   28  App.   Dly.   471,  51    N.   Y. 
Supp.  142. 

i.  Who  May  Raise  Question  of  Jurisdie* 
Hon;  Demand  in  Party* s  Own  Right. 

Appeals   Taken    from    Federal    Courts,   see 

supra,  988,  989. 
See  also  supra,  1570,  1770,  1868. 

2050.  Both  parties  in  this  court  are  en- 
titled to  be  heard  on  the  Federal  question, 
and  on  the  sufficiency  of  any  other  point  de- 
cided to  affirm  the  judgment,  if  the  Federal 
question  was  erroneously  decided.  Balti- 
more k  O.  R.  Co.  V.  Maryland,  20  Wall.  643, 

22:446 
Jenkins  v.   Loewenthal,   110  U.   8.   222,   3 

Sup.    Ct.    Rep.    638,  28:  129 

McLaughlin  v.  Fowler,  154  U.  S.  663,  Appx. 

and    14   Sup.   Ct.   Rep.    1192,         26:  176 

2051.  To  support  the  jurisdiction  of  this 
court,  the  right  or  title  claimed  under  treaty 
or  act  of  Congress  must  be  claimed  by  the 
plaintiff  in  error  for  himself,  and  not  for 
a  third  person.  Henderson  v.  Tennessee, 
10  How.  311,  13:  434 
Miller  v.  National  Bank  of  Lancaster,  106 

U.  S.  542,  1  Sup.  Ct.  Rep.  536,       27:  289 
Long  V.  Converse,  91  U.  S.  105,       23:  233 
Verden  v.  Coleman,  1   Black,  472,   17:  161 
Cited  In  Wynn  v.  Morris,  20  How.  5,  15  L.  ed. 
801 — Hale   v.   Gaines,    22   How.    160,    16    L. 
ed.  269 — Verden  v.  Coleman,  1  Black,  474,  17 
L.  ed.  162 — Lon(ir  v.  Converse,  91  U.  S.  114. 
23  L.  ed.  285— Miller  v.  National  Bank,  106 
U.   S.   544.   27   L.   ed.   290,   1    Sup.   Ct.   Rep. 
536 — Giles  v.  Little.  134  U.  S.  650,  33  L.  ed. 
1064,  10  Sup.  Ct.  Rep.  623 — ^Tyler  v.  Regis- 
tration Judges,  179  U.  S.  408.  45  L.  ed.  254. 
21   Sup.   Ct.    Rep.   206 — T..ee   v.   Kaufman,  3 
Hughes,  133,  Fed.  Cas.  No.  8,191. 

2052.  In  order  to  give  the  Supreme  Court 
of  the  United  States  jurisdiction  to  review 


896 


APPEAL  AND  ERROR,  III.  d,  9,  i. 


a  judgment  of  a  state  court  against  a  title 

or  right  set  up  or  claimed  under  a  statute 

of,   or   an   authority   exercised   under,   the 

United  States,  that  title  or  right  must  be 

one  of  the  plaintiff  in  error,  and  not  of  a 

third  person  only.    Giles  y.  Little,  134  U. 

S.  645,  10  Sup.  Ct.  Rep.  623,     33:  1062 

Texas  &   P.  R.  Co.  v.  Johnson,  151  U.  S. 

81,  14  Sup.  Ct.  Rep.  250,  38:  81 

Manning  v.  French,  133  U.  S.  186,  10  Sup. 

Ct.  Rep.  258,  33:  582 

Ludeling  v.  Ckaffe,  143  U.  S.  301,  12  Sup. 

Ct.  Rep.   439,  36:313 

Cited  in  Ludeling  y.  Chaff e,  143  U.  S.  305,  36  L. 

ed.  314,  12  Sup.  Ct.  Rep.  439 — Winona  &  St. 

P.  R.    Co.   y.   Plalnvlew,    148  U.   8.   391,   36 

L.  ed.  190,   12  Sup.  Ct.  Rep.  530 — ^Tezas  ft 

P.  R.  Co.  y.  Johnson,   161   U.   8.  98,  38  L. 

ed.   87,   14   Sap.   Ct.   Rep.   250 — Iowa   C.   R. 

Co.  y.  Iowa,  160  U.  S.  393,  40  L.  ed.  469, 

16  Snp.  Ct.  Rep.  344 — Tyler  y.  Registration 

Judges,    179   U.    S.    408.    46   L.   ed.    254,    21 

Sup.  Ct.  Rep.  206 — Hart  y.  Utah,  179  U.  S. 

681,   45   L.   ed.   884,    21    Sup.    Ct.    Rep.    918 

— Bigger  y.  Ryker,  184  XT.  S.  696,  46  L.  ed. 

763,  22  Sup.  Ct.  Rep.  988. 

2053.  A  decision  of  a  state  court  in  fayor 
of  a  right  or  priyilege  claimed  by  a  party 
under  an  act  of  Congress  will  not  be  re- 
viewed in  the  Supreme  Court  of  the  United 
States  at  the  instance  of  the  adverse  party 
who  made  no  claim  under  such  statute.  De 
Lamar's  Nevada  Gold  Min.  Co.  v.  Nesbitt, 
177  U.  S.  523,  20  Sup.  Ct.  Rep.  715,  44:  872 
Burke  v.  Qaines,  19  How.  388,  15:  655 
Kizer  y.  Texarkana  ft  Ft  S.  R.  Co.  179  U. 

S.  199,  21  Sup.  Ct.  Rep.  100,       45;  152 

Jersey  City  ft  B.  R.  Co.  v.  Morgan,  160  U. 

S.  288,  16  Sup.  a.  Rep.  276,  40:  430 

2054.  It  is  only  the  party  whose  right 
under  a  statute  has  been  denied  who  is  en- 
titled to  a  writ  of  error  to  review  the  final 
judgment  of  the  state  court.  McNulta  v. 
Lochridge,  141  U.  S.  327,  12  Sup.  Ct.  Rep. 
11,  35:  796 

2055.  A  plaintiff  in  error  cannot  invoke 
the  judgment  of  the  Supreme  Court  of  the 
United  States  upon  the  rights  of  persons 
under  whom  he  does  not  claim.  Brown  v. 
Smart,  145  U.  S.  454,  12  Sup.  Ct.  Rep. 
958,  36: 773 

2056.  A  decision  of  the  state  court  in 
ejectment  upholding  plaintiff's  claim  of  ti- 
tle luider  the  United  States  gives  the  de- 
fendant, who  was  a  mere  trespasser  claim- 
ing no  such  right  in  himself,  no  right  to 
have  the  decision  reviewed  by  the  Supreme 
Court  of  the  United  States.  Burke  v. 
Gaines,  19  How.  388,  15:  655 

2057.  The  party  in  whose  favor  a  decision 
is  made  by  a  state  court  as  to  the  constitu- 
tionality of  a  statute  is  not  entitled  to  a 
writ  of  error  from  the  Supreme  Court  of 
the  United  States  on  the  ground  that  a 
Federal  question  was  decided.  Rutland  R. 
Co.  V.  Central  Vermont  R.  Co.  159  U.  S. 
630,  16  Sup.  Ct.  Rep.  113,  40:  284 

2058.  In  order  to  be  heard  in  the  Supreme 
Court  of  the  United  States  on  writ  of  error 
to  a  state  court,  on  a  question  as  to  a  right 


to  share  in  the  distribution  of  a  fund,  tlie 
party  who  seeks  to  raise  the  question  most 
have  raised  it  in  the  state  court,  and  can- 
not avail  himself  of  the  fact  that  someone 
else  has  raised  it  there,  if  he  has  failed  to 
do  so.  Sully  y.  American  Nat.  Bank,  178 
U.  S.  289,  20  Sup.  Ct  Rep.  935,      44:  1072 

2059.  A  decision  by  a  state  court  adverts 
to  a  defendant's  title  set  up  under  a  treaty 
cannot  be  reviewed  by  the  Federal  Supreme 
Court,  where  such  claim  was  not  made  for 
the  party  himself,  but  for  a  third  person, 
in  whose  title  he  had  no  interest.  Owings 
y.  Norwood,  5  Cranch,  344,  3:  120 
Cited  in  Fisher  v.  Cockerell,  5  Pet.  267,  8  L. 

ed.  117 — Crowell  v.  Randell,  10  Pet.  392,  9 
L.  ed.  468 — Henderson  v.  Tennessee,  10  How. 
323,  13  L.  ed.  439— Gill  v.  Oliver,  11  How. 
649,  18  L.  ed.  808 — -Wynn  v.  Morris.  20  How. 
6,  15  L.  ed.  801 — ^Verden  v.  Coleman,  1 
Black,  474,  17  L.  ed.  162 — Long  v.  Converse. 
91  U.  S.  113,  23  L.  ed.  235— Miller  v.  Nation- 
al Bank,  106  U.  8.  544,  27  L.  ed.  290,  1 
Sup.  Ct.  Rep.  636 — Giles  v.  Little,  134  U. 
S.  660,  88  L.  ed.  1064,  10  Sop.  Ct.  Rep. 
628 — United  States  v.  Old  Settlers,  148  U. 
S.  469,  87  L.  ed.  625,  13  Sup.  Ct.  Rep.  650 
— ^Tyler  y.  Registration  Ct.  Judges,  179  U.  8. 
407,  46  L.  ed.  263,  21  Sup.  Ct.  Rep.  206— 
Connor  v.  Scott,  4  Dill.  246.  Fed.  Cas.  No. 
'3,119 — Crystal  Springs  Land  ft  Water  Co. 
v.  Los  Angeles,  82  Fed.  120— NsshvlUe,  C. 
ft  St.  L.  R.  Co.  v.  Taylor,  86  Fed.  182— 
Baker  v.  Shy,  9  Heisk.  92. 

2060.  Alleging  a  title  in  the  United  SUtes 
by  way  of  defense  in  ejectment  is  not  claim- 
ing a  personal  interest  aflfecting  the  sub 
ject  in  litigation,  which  is  necessary  to 
make  the  decision  of  a  state  court  adverse 
to  such  claim  subject  to  review  in  the 
Supreme  Court  of  the  United  States.  Hale 
V.  Gaines,  22  How.  144,  16:  264 

2061.  To  give  the  Supreme  Court  juris- 
diction of  a  suit  in  which  a  party  claims 
land,  he  must  claim  for  himself  some  title, 
right,  and  privilege  or  exemption  under 
an  act  of  Congre3s,  and  the  decision  in 
the  court  below  must  have  been  against 
his  claim.     Hale  v.  Gaines,  22   How.   144, 

16:  264 
Cited  in  Giles  v.  Little,  134  U.  S.  660.  38  L. 
ed.  1064,  10  Sup.  Ct.  Rep.  623 — Missouri 
ex  rel.  Carey  v.  Andrlsno.  138  U.  S.  501.  34 
L.  ed.  1014,  11  Sup.  Ct..  Rep.  385 — ^Tyler  y. 
Registration  Ct.  Judges.  179  U.  S.  408,  45  L. 
ed.  254,  21  Sup.  Ct.  Rep.  206. 

2062.  A  decree  of  the  state  court  requir- 
ing defendants  to  vacate  certain  lands,  and 
enjoining  them  from  further  mining  there- 
on, which  was  the  relief  prayed  in  a  bill 
proceeding  on  the  theory  that  the  corpora- 
tion holding  a  mining  lease  under  which 
defendants  justified  their  occupation  as  its 
agents  was  no  longer  in  existence,  is  not  re- 
viewable in  the  Federal  Supreme  Court  as 
involving  a  denial  of  the  claim  that  in 
proceeding  to  determine  the  case  without 
making  the  corporation  a  party  defendant 
it  will  be  deprived  of  its  property  without 
due  process  of  law,  since,  not  being  a 
party,  the  rights  of  the  corporation  are  not 
affected  by  such  decree.    Iron  Cliffs  Co.  v. 
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Nigairaee  Iron  Co.  197  U.  &  463,  25  Sup. 
Ct  Eep.  474,  49:  836 

2063.  A  decision  in  a  state  court  against 
a  party  who  sets  up  title  to  the  property 
in  controversy  in  assignees  in  bankruptcy, 
not  to  protect  his  own  title,  but  to  defeat 
that  of  the  receiver  of  the  bankrupt,  ap- 
pointed by  the  state  court,  is  not  review- 
able in  the  Supreme  Court  of  the  United 
States.     Long  v.   Converse,   91   U.   S.   105, 

23:  233 
am  In  Miller  v.  National  Bank.'lOO  U.  S.  544, 
27  L.  ed.  290,  1  Sup.  Ct.  Rep.  536 — Giles 
T.  Little.  134  U.  S.  650,  33  L.  ed.  1064,  10 
Bap.  Ct  Rep.  623 — Brown  v.  Smart,  146 
U.  8.  459,  36  L.  ed.  776.  12  Sup.  Ct.  Rep. 
96a— Tyler  v.  Registration  Ct.  Judges.  179 
U.  8.  4U8,  45  L.  ed.  254.  21  Sup.  Ct.  Rep.  206 
—Hart  V.  UUh,  179  U.  S.  681,  45  L.  ed. 
384,  21  Sap.  Ct.  Rep.  918. 

2064.  A  stranger  to  a  contract  cannot 
raise  the  question  of  its  impairment,  for  the 
purpose  of  creating  a  Federal  question  to 
Kive  jurisdiction  on  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  a 
state  court.  Phinney  v.  Sheppard  &  E. 
P.  Hospital,  177  U.  S.  170,  20  Sup.  Ct. 
Rep.  573,  44:  720 
Cited  In   Joestlng  v.   Baltimore,   97   Md.   504, 

55  AU.  456. 

2065.  Parties  setting  up  as  a  defense  title 
in  a  third  party  under  the  national  bank- 
ing law,  and  no^  claiming  for  themselves 
any  title,  right,  privilege,  or  immunity 
given  by  that  law,  are  not  entitled  to 
have  a  judgment  of  a  state  court  adverse  to 
tbeir  contention  reviewed  in  the  Supreme 
Court  of  the  United  States.  Miller  v.  Na- 
tional Bank  of  Lancaster,  106  U.  S.  542. 
1  Snp.  Ct.  Rep.  536,  27:  289 

2066.  The  objection  that  persons  may  be 
deprived  of  tbeir  rights  without  due  process 
of  law  under  the  Massachusetts  Torrens  act 
for  land  r^istration,  because  it  provides 
for  adjudicating  the  rights  of  oertain  class- 
es of  persons  who  are  notified  only  by  post- 
ing notices,  registered  letters,  or  publica- 
tion, and  for  the  registration  of  dealings 
with  the  land  after  the  original  registra- 
tion,— cannot  be  raised,  so  as  to  give  juris- 
diction on  writ  of  error  to  the  Supreme 
Court  of  the  United  States,  by  a  person  who 
is  not  affected  by  these  provisions  of  the 
act  because  he  has  the  requisite  notice. 
Tyler  v.  Judges  of  Court  of  Registration 
179  U.  8.  406,  21  Sup.  Ct.  Rep.  206, 

45:  252 
CUed  in  Bigger  t.  Ryker.  184  U.  S.  696,  46  L. 
ed.  763.  22  Sap.  Ct.  Rep.  938 — Turpln  v. 
Lemon.  18T  V.  8.  60.  47  L.  ed.  75,  23  Sap. 
Ct  Rep.  20 — Davis  ft  P.  Mf^.  Co.  v.  Los 
Angeles.  189  U.  S.  220,  47  L.  ed.  781.  23  Sop. 
Ct.  Rep.  498 — Smith  v.  Indiana,  191  U.  S. 
148,  48  L.  ed.  127.  24  Sap.  Ct.  Rep.  51 
—Hooker  v.  Bnrr,  194  U.  S.  419,  48  L.  ed. 
1050,  24  Sap.  Ct.  Rep.  706. 

Taxpayer. 

2067.  A  taxpayer  who  admits  that  his 
own  tax  is  correct  cannot,  on  the  ground 
that  he  will  be  deprived  of  his  property 
without  due  process  of  law,  and  denied  the 


equal  protection  of  tlie  laws,  contrary  to 
the  14th  Amendment  of  the  Constitution 
of  the  United  States,  have  a  writ  of  error 
from  the  United  States  Supreme  Court  to 
review  a  construction  by  the  supreme  court 
of  the  state  of  the  statutes  thereof,  as  ex- 
empting in  whole  or  in  part  certain  cor- 
porations from  the  payment  of  taxes.  Mis- 
souri ex  rel.  Hill  v.  Dockery,  191  U.  S.  165, 
24  Sup.  Ct.  Rep.  53,  63  L.RA.  571,  48:  133 
Cited  m  Georgia  R.  ft  Bkg.  Co.  v.  Wright,  125 
Oa.  601,  54  8.  E.  52. 

Olllcer. 

2068.  A  personal,  and  not  an  official,  in- 
terest is  necessary  to  entitle  one  to  a  writ 
of  error  from  the  United  States  Supreme 
Court  to  review  the  judgment  of  a  state 
court.  Smith  v.  Indiana  ex  rel.  Lewis,  191 
U.  S.  138,  24  Sup.  Ct.  Rep.  51,  48:  125 

2069.  A  county  auditor  does  not  have  a 
personal  interest  entitling  him  to  a  writ  of 
error  from  the  United  States  Supreme  Court 
to  review  the  judgment  of  a  state  court  re- 
quiring him  to  deduct  from  the  assessed 
valuation  of  certain  real  estate  the  amount 
of  a  mortgage  thereon,  in  accordance  with  a 
statute  of  such  state,  even  though  a  judg- 
ment personal  in  form  has  been  renderea 
against  him  for  costs,  where  he  did  not  move 
for  a  modification  of  the  judgment  in  that 
particular.  Smith  v.  Indiana  ex  rel.  Ijcwis, 
191  U.  S.  138,  24  Sup.  Ct  Rep.  51,    48:  125 

j.  What  Questions  WiU  Be  Reviewed. 
(1)  Generally, 

Rendering   Proper   Judgment   on   Reversal, 
see  infra,  5239. 

2070.  Where  the  supreme  court  of  the 
state  to  which  the  writ  of  error  is  directed 
has  not  considered  a  question,  this  court 
will  not  go  out  of  its  usual  course  to  decide 
it.    Bartemeyer  v.  Iowa,  18  Wall.  129, 

21 :  929 
Cited  In  Ex  parte  Campbell,  74  Cal.  22,  5  Am. 
St.  Rep.  418.  15  Pac.  318— Re  Burdlck,  162 
111.  52.  44  N.  B.  413— Aff  v.  Hopklos.  57 
111.  App.  530 — McLane  v.  Leicht.  69  Iowa, 
405.  29  N.  W.  327 — Robrbacher  v.  Jackson. 
51  Miss.  743— Weilekind  v.  Bell.  26  Nev. 
413,  90  Am.  St.  Rep.  704,  69  Pac.  612— 
.TudsoD  V.  Flushing  Jockey  Club,  14  Misc. 
351,  36  N.  Y.  Supp.  126 — Stanton  v.  Gobler, 
le  Misc.  385,  38  N.  Y.  Supp.  64. 

2071.  The  Supreme  Court  of  the  United 
States  cannot  proceed,  in  reviewing  a  state 
court,  upon  general  ideas  of  the  require- 
ments of  natural  justice  apart  from  the  pro- 
visions of  the  Constitution  supposed  to  be 
involved.  New  York  &  N.  E.  R.  Co.  v.  Bris- 
tol, 151  U.  S.  556,  14  Sup.  Ct.  Rep.  437, 

38:269 
Cited  In  New  York,  N.  H.  ft  H.  R.  Co.  v. 
McKeon,  189  U.  S.  509,  47  L.  ed.  922.  23 
Sup.  Ct.  Rep.  853— New  York,  N.  U.  ft  H. 
R.  Co.  V.  Plymouth,  193  U.  S.  668,  48  L.  ed. 
839,  24  Sup.  Ct.  Rep.  854 — Virginia  De- 
velopment Co.  V.  Crozer  Iron  Co.  90  Va.  131, 
44  Am.  St.  Rep.  893,  17  8.  E.  806. 
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Editorial  note* 


I 


[What  questiona  Federal  Supreme  Court  [ 
will  consider  in  reviewing  judgment  of  state 
court.     63  LJLA.  671.] 

(2)  Bevieioability  of  Non- Federal  QueS' 

tiona. 


(a)  Oenerally, 

In  Reviewing  Judgment  of  Federal  Court, 
see   infra,   4297-300. 

2072.  Only  Federal  questions  can  be  con- 
sidered by  the  Supreme  Court  of  the  United 
States  in  reviewing  a  judgment  of  a  state 
court.  Chicago  L.  Ins.  Co.  v.  Needles,  113 
U.  S.  574,  5  Sup.  Ct.  Rep.  681,  28:  1084 

Cornell  University  v.  Fiske,  136  U.  S.  152, 
10  Sup.  Ct.  Rep.  775,  34:  427 

Gelston  v.  Hoyt,  3  Wheat.  246,  4:  381 

Barbier  y.  Connolly,  113  U.  S.  27,  5  Sup. 
Ct.   Rep.   357,  28:  923 

Cited  In  Lehigh  Water  Co.  v.  Easton.  121  U. 
S.  392,  30  L.  ed.  1060,  7  Sup.  Ct.  Rep.  916 
— Spencer  v.  Merchant,  126  17.  S.  352,  31 
L.  ed.  766,  8  Sup.  Ct.  Rep.  921 — Kaukauna 
Water  Power  Co.  v.  Green  Bay  ft  M.  Canal 
Co.  142  U.  S.  269,  86  L.  ed.  1009,  12  Sup. 
Ct.  Rep.  173 — Anhley  v.  Ryan,  153  U.  S.  440. 
38  L.  ed.  776,  4  Intern.  Com.  Rep.  668,  14 
Sup.  Ct.  Rep.  865— Smith  ▼.  Blvena,  66  Fed. 
356 — Farrlngton  v.  Putnam,  90  Me.  423,  38 
L.R.A.  347,  37  Atl.  652 — Ex  parte  Boyce, 
27  Nev.  366,  65  L.R.A.  69,  75  Pac.  1. 

2073.  Where  a  right  claimed  under  the 
laws  of  the  United  States  is  denied  by  the 
judgment  of  a  state  court,  the  examination 
by  the  Supreme  Court  of  the  United  States 
upon  writ  of  error  must  be  confined  to  the 
error  alleged  in  the  decision  of  the  state 
court  upon  the  construction  and  effect  of 
the  Federal  law.  Pollard  v.  Kibbe,  14  Pet. 
353  10: 490 
Wallace  v.  Parker,  6  Pet.  680,  8:  543 
Austin  V.  Boston,  7  Wall.  694,         19:  224 

2074.  Where  the  Federal  questions  in- 
volved in  a  case  were  correctly  decided  by 
the  state  supreme  court,  the  judgment  of 
that  court  must  be  affirmed  without  deter- 
mining any  other  questions  not  of  a  Federal 
character.    Swope  ▼.  Leffing>*'ell,  105  U.  S.  3, 

26:  939 
Myrick  v.  Thompson,  99  U.  S.  291,      25:  324 

2075.  If  the  Federal  question  raised  in 
the  state  court  was  erroneously  decided,  then 
this  court  must  inquire  whether  there  is 
any  other  matter  or  issue  adjudged  by  the 
state  court  sufficiently  broad  .to  maintain 
the  judgment.  If  this  be  found  to  be  the 
case,  the  judgment  must  be  affirmed  without 
examination  into  the  soundness  of  the  de- 
cision of  such  other  matter  or  issue.  Mur- 
dock  Y.  Memphis,  20  Wall.  590,  22:  429 
Erwin  v.  Lowry,  7  How.  172,  12:  655 
Gibson  v.  Chouteau,  8  Wall.  314,  19:  317 
DietinffuUhed  in  Bank  of  Commerce  ▼.  Tennes- 
see, 168  U.  S.  421,  41  L.  ed.  213,  16  Sup.  Ct. 
Rep.  1113. 

Cited  In  Baltimore  &  O.  R.  Co.  v.  Maryland.  20 
Walh  645,  22  L.  ed.  448—Given  v.  Wrt^ht 
(New  Jersey,  Given,  Prosecutor,  v.  Wright) 


117  U.  8.  656,  29  L.  ed.  1024,  6  Snp.  Ct. 
Rep.  907 — Crescent  City  L.  S.  ft  S.  H.  CO. 
▼.  Butchers*  Union  S.  H.  ft  L.  S.  L.  Co.  120 
U.  S.  167,  30  L.  ed.  620,  7  Sap.  Ct.  Rep. 
472 — Rutland  R.  Co.  y.  Central  Vermont  R. 
Co.  159  U.  S.  641.  40  L.  ed.  289.  16 
Sup.  Ct.  Rep.  113 — Baldwin  t.  Maryland,  179 
U.  S.  222,  45  L.  ed.  162,  21  Sup.  Ct.  Rep. 
105 — German  Sav.  ft  L.  Soc.  ▼.  Dormitier, 
192  U.  8.  128,  48  L.  ed.  376,  24  Sup.  Ct. 
Rep.  221 — Hamburg-American  S.  8.  Co.  T. 
Lennan,  194  U.  8.  629.  48  L.  ed.  1157. 

As  to  taxes  and  assessments. 

Prejudicial  Error  as  to,  see  infra,  4995. 
See  also  infra,  2140,  2141,  2150,  2171, 
2239,  2247. 

2076.  The  Supreme  Court  of  the  Unitea 
States  on  writ  of  error  to  the  highest  court 
of  a  state  is  bound  by  the  decision  of  that 
court  on  a  question  of  compliance  with  the 
state  statute  in  relation  to  taxes,  form  of 
assessment,  and  oath  of  assessors.  Palmer 
V.  McMahon,  133  U.  S.  660,  10  Sup.  Ct.  Rep. 
324,  33:  772 

2077.  Error  in  the  valuation  of  land  for 
purposes  of  taxation  cannot  be  reviewed  by 
the  Supreme  Court  of  the  United  States  on 
writ  of  error  to  a  state  court.  Kelly  v. 
PitUburgh,  104  U.  S.  78,  26:  658 

2078.  Error  in  the  estimate  of  the  amount 
of  capital  stock  employed  by  a  foreign  cor- 
poration within  the  stat^,  and  subject  to 
taxation  therein,  does  not  present  a  Federal 
question  for  the  consideration  of  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error  to  a  state  couYt.  New  York  ex  rel. 
Parke  v.  KoberU,  171  U.  S.  668,  19  Sup.  Ct. 
Rep.   58,  43:  323 

2079.  Whether  a  state  statute  providing 
for  the  taxation  of  real  estate  omitted  from 
prior  assessment  rolls  is  applicable  to  per- 
sonal property  or  not,  is  a  matter  to  be  de- 
termined finally  by  the  supreme  court  of 
the  state.  Winona  &  St.  P.  Land  Co.  ▼. 
MinnesoU,  159  U.  S.  526,  16  Sup.  Ct.  Rep. 
83,  40: 247 
Cited  in  Weyerhaueser  y.  Minnesota,  176  U.  S. 

55.7,  44  1..  ed.  586,  20  Sup.  Ct.  Rep.  485 
—Henry  F.  Micheil  Co.  t.  Matthues,  134 
Fed.  496. 

2080.  Where  a  claim  is  made  for  the  ex- 
emption of  lands  from  taxation,  on  the 
ground  that  they  are  public  lands  of  the 
United  States,  the  taxability  of  the  land  is 
the  only  question  which  can  be  considered 
by  the  Supreme  Court  on  writ  of  error  to  a 
state  court.  If  the  lands  could  be  taxed,  the 
decision  of  the  supreme  court  of  the  state 
that  the  assessment,  sale,  and  affirmation 
were  regular  is  conclusive.  Witherspoon  v. 
Duncan,  4  Wail.  210,  18:  339 

2061.  The  conclusion  of  a  state  court  that 
a  tax  is  uniform,  within  the  meaning  of  the 
requirement  of  the  state  Constitution,  when 
it  is  equal  upon  all  persons  belonging  to 
the  described  class  on  which  it  is  imposed, 
is  not  open  to  review  upon  writ  of  error 
from  the  Supreme  Court  of  the  United 
States  to  the  state  court.    Armour  Packing 
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Oo.  ▼.  Lacy.  200  U.  S.  226,  26  Sup.  Ct.  Rep. 
232,  *  50:  451 

OUed  In  Gate  wood  ▼.  North  Carolina,  203  U. 

8.    &41,    51    L..    ed.    309,    27    Sup.    Ct.    Rep. 

167. 

2082.  The  eflfect  of  a  decision  aa  to  liabili- 
ty to  taxes  for  a  certain  year,  as  an  estop- 
pel in  a  case  respecting  taxes  of  a  different 
year,  is  not  a  Federal  question  which  can 
be  reviewed  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state 
court.  Yazoo  ft  M.  Valley  R.  Co.  v.  Adams, 
180  U.  S.   26,  21  Sup.  Ct.  Rep.  282, 

45:408 

2083.  The  decision  of  a  board  of  super- 
visors of  an  irrigation  district  as  to  the 
question  of  benefits  to  property  irrigated, 
though  erroneous,  violates  no  constitutional 
provision,  and  hence  is  not  reviewable  by 
the  Supreme  Court  of  tbe  United  States. 
Fallbrook  Irrig.  District  ▼.  Bradley,  164  U. 
S.  112,  17  Sup.  Ct.  Rep.  56,  41:  369 
Cited  In  French  v.  Barber  Asphalt  Paving  Co. 

181  U.  S.  340,  45  L.  ed.  888,  21  Sup.  Ct. 
Bep.  623 — Herring  v.  Modesto  Irrig.  District, 
»5  Kcd.  723 — YtLtoo  &  M.  Valley  R.  Co.  v. 
Adams.  77  Miss.  770,  25  So.  355. 

2064.  Whether  part  of  a  person's  prop- 
erty was  or  was  not  benefited  by  the  im- 
provement ia  not  open  to  inquiry  in  the 
Supreme  Court  of  the  United  States  on  a 
writ  of  error  to  a  state  court  to  review  the 
validity  of  a  drainage  assessment  claimed 
to  deny  due  process  of  law.  Davidson  v. 
New  Orleans,  96  U.  8.  97,  24:  616 

Dittinguithea    in    Dewey  v.  DesMolnes,    173  V. 

8.  204,  43   L.  ed.  660,  10  Sap.  Ct.  Rep.  379. 

CiU4  in  Kelly  v.  Pittsburgh,  104  U.  S.  79,  26 
L.  ed.  650 — Fallbrook  Irrig.  District  v. 
Bradlej,  164  U.  S.  177,  41  L.  ed.  395,  17 
Sop.  Ct.  Rep.  56 — Bauman  v.  Ross,  167  U. 
8.  .589.  42  L.  ed.  288,  17  Sup.  Ct.  Rep. 
066 — ^Maffoun  v.  Illinois  Trust  &  Sav.  Banlc, 
170  U.  S.  205,  42  L.  ed.  1043,  18  Sup.  Ct. 
Hep.  504 — Norwood  v.  Baker.  172  U.  8.  208, 
43  L.  ed.  454,  19  Sup.  Ct.  Rep.  187 — French 
T.  Barber  Asphalt  Paving  Co.  181  U.  S.  337, 
45  Lu  ed.  887,  21  Sup.  Ct.  Rep.  625 — 
Reclamation  Dist.  No.  108  v.  Hagar,  6  Sawy. 
573.  4  Fed.  S72 — State  v.  Travelers'  Ins. 
Co.  73  Conn.  271,  57  L.R.A.  487,  47  Atl.  299 
—Webster  v.  Fargo,  0  N.  D.  211,  56  L.R.A. 
158.  82  N.  W.  732— District  of  Columbia  v. 
Bargdorf,  6  A  pp.  D.  C.  480 — Adams  v. 
Sbelbyville,  154  Ind.  471,  49  L.R.A.  800, 
77  Am.  St.  Rep.  484,  57  N.  E.  114 — Heman 
V.  Allen,  156  Mo.  650,  57  S.  W.  559— 
Barber  Asphalt  Paving  Co.  v.  French,  158 
Mo.  552,  54  L.R.A.  500,  58  S.  W.  934 — 
Gelsthorpe  v.  Fumell  (State  ex  rel.  Gels- 
thorpe  T.  Furnell)  20  Mont.  312,  39  L.R.A. 
176,  51  Pac.  267 — State  ex  rel.  Caldwell  v. 
Wilson,  121  N.  C.  455,  28  S.  E.  554— 
King  ▼.  Portland,  38  Or.  425,  55  L.R.A.  820, 
63  Pac.  2. 

2085.  The  decision  of  the  highest  state 
court  that  the  owner  of  property  abutting 
on  a  local  improvement  can,  hy  mandamus 
or  injunction,  compel  a  hearing  by  the  body 
making  the  assessment,  or  prevent  the  ap- 
proval of  the  engineer's  report  until  such 
hearing  has  been  accorded,  is  conclusive  on 
the  Supreme  Court  of  the  United  States  in 
reviewing  a  judgment  of  the  state  court, 


foreclosing  the  lien  of  such  assessment.  Hib- 
ben  V.  Smith,  191  U.  S.  310,  24  Sup.  Ct. 
Rep.  88,  48:  195 

2086.  The  decision  of  the  highest  state 
court  that,  because  members  of  the  board 
levying  an  assessment  for  a  local  improve- 
ment were  owners  of  property  abutting 
on  such  improvement,  and  assessable  there- 
for, would,  at  most,  make  the  assessment 
voidable,  and  would  not  render  it  subject  to 
collateral  attack,  is  conclusive  on  the  Su- 
preme Court  of  the  United  States  in  re- 
viewing the  decision  of  the  state  court,  fore- 
closing a  lien  on  such  assessment.  Hibben 
V.  Smith,  191  U.  S.  310,  24  Sup.  Ct.  Rep. 
88,  48:  195 

2087.  The  decision  of  the  supreme  court 
of  a  state  that  it  is  competent  on  a  new  as- 
sessment to  determine  questions  of  benefit 
from  the  proof,  even  though  in  so  doing  a 
different  result  would  be  reached  from  that 
which  had  been  arrived  at  when  a  former 
assessment  which  has  been  set  aside  was 
made,  decides  merely  a  local  question,  which 
cannot  be  considered  in  reviewing  the  judg- 
ment of  the  state  court.  Lombard  v.  West 
Chicago  Park,  181  U.  S.  33,  21  Sup.  Ct. 
Rep.  507,  45:  731 

2088.  Errors  of  state  courts  in  respect  to 
the  details  of  assessments  by  municipal  cor- 
porations for  street  improvements  which  are 
claimed  not  to  furnish  due  process  of  law 
cannot  be  considered  by  the  Supreme  Court 
of  the  United  States  on  writ  of  error  to  the 
state  court.  The  only  inquiry  open  is 
whether  sufficient  provision  has  been  made 
by  law  for  contesting  the  assessment  by  an 
appropriate  proceeding  in  the  ordinary,  courts 
of  justice.  Corry  v.  Campbell,  164  U.  S, 
629,  Appx.  and  14  Sup.  Ct.  Rep.  1183, 

24:926 
Cited  in  Oskamp  v.  Lewis,  103  Fed.  909. 

Land     titles;     mining    claims;     water 
rights. 

See  also  infra,  2142. 

2089.  The  defense  to  an  action  by  a  state 
to  recover  possession  of  a  tract  of  land,  so 
far  as  based  upon  a  Spanish  grant,  involves 
no  question  of  a  Federal  nature  which  can 
be  considered  in  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state 
court,  where  neither  the  validity  nor  con- 
struction of  any  treaty  of  the  United  States 
nor  the  validity  of  the  grant  were  chal- 
lenged. O'Connor  v.  Texas,  202  U.  S.  501, 
26  Sup.  Ct.  Rep.  726,  50:  1120 
Cited  in  Garga  De  Viilereal  v.  Texas,  205  U. 

S.    536,    51    L.    ed.    920,    27    Sup.    Ct.    Rep. 
790. 

2090.  In  reviewing  a  judgment  of  a  state 
court  which  denies  the  validity  of  a  pre- 
emption entry,  the  Supreme  Court  of  the 
United  States  cannot  interfere  with  so  much 
of  the  decree  as  sustains  the  defense  that 
the  defendants  were  bona  fide  purchasers 
and  entitled  to  protection  as  such.  Lytle 
v.  Arkansas,  22  How.  193,  16:  306 

2091.  In  a  suit  to  establish  a  claim  to 
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land  under  laws  of  the  United  States,  the 
act  of  limitations  of  the  state  ia  a  defense 
having  no  connection  with  the  title ;  and  this 
court  cannot  revise  the  decree  below  in  this 
respect,  under  the  25th  section  of  the  judi- 
ciary act.    Lytle  v.  Arkansas,  22  How.  193, 

16:  306 

2092.  In  reviewing  the  decision  of  a  state 
court  adverse  to  a  title  which  depends  on 
the  construction  of  an  act  of  Congress,  the 
Supreme  Court  of  the  United  States  cannot 
take  into  consideration  any  distinct  equity 
arising  out  of  the  contracts  and  trans- 
actions of  the  parties  and  creating  a  new 
and  independent  title,  but  is  confined  to  an 
examination  of  the  validity  of  the  title 
under  that  statute.  Matthews  v.  Zane,  7 
Wheat.  164,  5:  425 
Cited  m  Lewis  v.  Lewis,  9  Mo.  100,  43  Am.  Dec. 

540— Magwire  v.  Tyler,  47  Mo.  126. 

2093.  Questions  as  to  the  legal  title  to 
landis,  and  the  right  to  erect  a  steam  plant 
for  use  when  water  power  is  unavailable, 
as  an  incident  of  a  right  to  put  an  electric 
plant  on  the  banks  of  a  canal  for  the  use  of 
water  power,  are  not  reviewable  on  writ  ot 
error  from  the  Supreme  Court  of  the  United 
States  to  a  state  court.  Columbia  Water 
Power  Co.  v.  Columbia  Electric  Street  R. 
Light  &  P.  Co.  72  U.  S.  475,  19  Sup.  Ct 
Rep.  247,  43:  521 

2094.  The  construction  given  by  the  high- 
est court  of  a  state  to  a  conveyance  of  min- 
ing property,  as  not  including  the  portion 
of  a  vein  beneath  the  surface  and  within 
the  converging  lines,  produced,  of  the 
grantor's  location,  will  be  followed  by  the 
Federal  Supreme  Court,  on  writ  of  error  to 
the  state  court.  East  Central  Eureka  Min. 
Co.  V.  Central  Eureka  Min.  Co.  204  U.  S. 
266,  27  Sup.  Ct.  Rep.  258,  51:  476 

2095.  The  rights  and  disputes  of  riparian 
owners  as  to  water  which  has  found  its  way 
into  the  unimproved  bed  of  the  stream  be- 
low a  dam  and  canal  owned  and  operated 
by  the  United  States  are  questions  which 
cannot  be  considered  by  the  Supreme  Court 
of  the  United  States  on  writ  of  error  to  the 
state  court.  Green  Bay  &  M.  Canal  Co.  v. 
Patten  Paper  Co.  173  U.  S.  179,  19  Sup.  Ct. 
Rep.  316,  43:  658 

Remanding  of  case. 

2096.  An  order  remanding  a  cause  to  a 
state  court  is  not  open  to  review  on  writ 
of  error  to  the  state  court  after  final  judg- 
ment. Missouri  P.  R.  Co.  v.  Fitzgerald,  160 
U.  S.  556,  16  Sup.  Ct.  Rep.  389,  40:  536 
Cited  in  Farmers'  Loan  &  T.  Co.  v.  Lake  Street 

Elcv.  R.  Co.  68  III.  669— T^ewis  ▼.  Welden- 
feld.  114  Mich.  590,  72  N.  W.  604— Gemer 
v.  Mosher.  58  Neb.  141.  46  L.R.A.  247,  78 
N.   W.  384. 

2097.  The  action  of  a  circuit  court  in  re- 
manding a  cause  to  a  state  court  after  its 
removal  is  rot  open  to  revision  on  writ  of 
error  from  the  Supreme  Court  of  the  United 
States  to  the  state  court.  Whitcomb  v. 
Smithson,  175  U,  S.  635,  20  Sup.  a.  Rep. 
248,  44:  303 


Title  to  state  office. 

2098.  The  Supreme  Court  has  no  juris- 
diction to  determine  a  disputed  question  aa 
to  the  right  to  a  state  office.  Per  Field,  J. 
Boyd  V.  Nebraska,  143  U.  S.  135,  12  Sup. 
Ct.  Rep.  375,  36:  103 
Cited  In  Taylor  v.  Beckham,  178  U.  8.  582,  44 

L.  ed.  1202,  20  Sup.  Ct.  Rep.  890. 

Eminent  Domain. 

See  also  infra,  2144. 

2099.  Whether  a  given  corporation  comes 
within  the  scope  of  the  statutes  of  a  state 
conferring  the  right  of  eminent  domain,  and 
is  entitled  to  assert  such  right,  presents 
only  a  question  of  state  law,  which  cannot 
be  reviewed  by  the  Federal  Supreme  Court 
on  writ  of  error  to  a  state  court.  Stone  v. 
Southern  Illinois  &  M.  Bridge  Co.  206  I'. 
S.  267,  27  Sup.  Ct.  Rep.  615,  51 :  1057 

2100.  The  decision  of  the  state  court  ui>on 
the  question  whether  a  city,  in  taking  part 
of  a  state  canal  for  street  purposes  under 
a  legislative  grant,  has  acted  in  excess  of 
such  grant,  and  so  violated  its  provisions  as 
to  render  itself  liable  for  damages  on  that 
account,  is  not  reviewable  on  writ  of  error 
from  the  Supreme  Court  of  the  United 
States  to  that  court.  Fox  v.  Cincinnati,  104 
U.  S.  783,  26:  928 

Bankruptcy  cases. 

See  also  infra,  2189. 

2101.  Whether  a  lien  claimed  by  a  credi- 
tor was  in  existence  at  the  time  of  the  com- 
mencement of  proceedings  in  bankruptcy  de- 
pends entirely  upon  the  state  laws,  as  to 
which  the  judgment  of  the  state  court  is 
final,  and  not  subject  to  review  in  the  Su- 
preme Court.  Long  v.  Bullard,  117  U.  S. 
617,  6  Sup.  Ct.  Rep.  917,  29:  1004 

2102.  The  contention  that  a  conveyance 
was  either  in  fraud  of  creditors  under  the 
state  law,  or  that  a  residuary  estate  re- 
mained in  the  grantor  which  would  pass  un- 
der an  assignee's  sale  in  proceedings  In 
bankruptcy,  presents  a  local,  and  not  a 
Federal,  question,  and  cannot,  therefore,  be 
considered  by  the  Federal  Supreme  Court  on 
writ  of  error  to  a  state  court.  Cramer  v. 
Wilson,  195  U.  S.  408,  25  Sup.  Ct.  Rep.  94, 

49:  256 

Cited  In   Thompson   v.    Fairbanks,    196   U.    8. 

523.  49  L.  ed.  685,  25  Sup.  Ct.  Rep.  306— 

Rector  V.  City  Deposit  Bank  Co.  200  V.  8. 

411,   50  L.  ed.   629,  26  Sup.  Ct.  Rep.   289. 

2103.  The  decision  of  a  state  court  as  to 
whether  a  conveyance  by  a  bankrupt  was 
made  with  intent  to  defraud  creditors  does 
not  present  a  Federal  question  which  can 
be  considered  by  the  Federal  Supreme  Court 
on  writ  of  error  to  a  state  court.  Thomp- 
son V.  Fairbanks,  196  U.  S.  516,  25  Sup.  Ct. 
Rep.  306,  49:577 

Corporate  matters. 

2104.  Rulings  of  the  highest  court  of 
the  state  on  questions  involving  the  powers 
of  corporations  under  the  laws  of  that  state 
are  conclusive  on  the  Federal  Supreme  Court 
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when  zeriewing  the  judgment  of  the  state 
court.  Stone  v.  Southern  Illinois  &,  M. 
Bridge  Go.  206  U.  S.  267,  27  Sup.  Ct.  Rep. 
615,  51:1057 

2105.  The  decision  by  a  state  court  that 
the  purpose  for  which  a  corporation  is 
formed  is  not  lawful,  or  that  the  good  faith 
of  its  officers  is  immaterial  on  the  question 
of  such  legality,  is  a  matter  of  local  law, 
and  is  not  reviewable  by  the  Supreme  Court 
of  the  United  States  on  writ  of  error. 
Xew  Orleans  Debenture  Redemption  Co.  v. 
Louisiana,  180  U.  S.  320,  21  Sup.  Ct.  Rep. 
378,  45:  550 

Mnnicipal  corporations;  viola tlon  pf  or- 
dinance. 

See  also  infra,  2109,  2146. 

2106.  The  question  whether  or  not  a  dele- 
gation of  power  has  been  made  to  the  mayor 
of  a  city  by  the  common  council  is  not  a 
Federal  question  for  review  on  writ  of  er- 
ror by  the  Supreme  Court  of  the  United 
States  to  a  state  court.  Gundling  v.  Chi- 
cago, 177  U.  S.  183,  20  Sup.  Ct.  Rep.  633, 

44:725 

2107.  Whether  or  not  a  municipal  corpora- 
tion has  the  power,  under  its  charter,  to 
adopt  a  certain  ordinance,  is  not  a  question 
which  can  be  considered  on  a  writ  of  error 
from  the  Federal  Supreme  Court  to  a  state 
court  Fischer  v.  St.  Louis,  194  U.  S.  361, 
24  Sup.  Ct.  Rep.  673,  48:  1018 

2108.  The  question  whether  certain  acts 
amount  to  a  violation  of  a  municipal  ordi- 
nance is  not  a  Federal  one  which  can  be  re- 
viewed on  writ  of  error  from  the  Federal 
Supreme  Court  to  a  state  court.  Fischer 
r.  St.  Louis,  194  U.  S.  361,  24  Sup.  Ct.  Rep. 
673.  48:  1018 

EstoppeL 

See  also  supra,  2082. 

« 

2109.  The  question  whether  a  munici- 
pality, by  refusing  to  hear  objections  to  a 
public  improvement,  is  estopped  to  collect 
any  portion  of  the  cost  thereof  from  the  ob- 
jector, is  purely  a  state  question  which  can- 
not he  reviewed  by  the  Supreme  Court  of 
the  United  States  on  writ  of  error  to  a  state 
♦•ourt.  Schacfer  v.  Werling,  188  U.  S.  516, 
23  Snp.  Ct  Rep.  449,  47:  570 

2110.  No  Federal  question  which  can  be 
«>n8idered  by  the  Federal  Supreme  Court  on 
«rit  of  error  to  a  state  court  is  involved  in 
the  inquiry  whether  a  party  has  been  given 
'^r  refused  the  benefit  of  the  law  of  estoppel. 
Weyerhaueser  v.  Minnesota,  176  U.  S.  550, 
20  Sup.  Ct.  Rep.  485,  44:  583 

Criminml  cases. 

See  also  infra,  2248,  2255. 

2111.  Whether  forcible  abduction  from  a 
foreign  country  is  a  defense  to  a  prosecu- 
tion in  a  state  court  is  a  question  which  the 
United  States  Supreme  Court  cannot  con- 
sider when  reviewing  the  decision  of  a  state 
court.  Ker  v.  Illinois,  119  U.  S.  436,  7 
Sup.  Ct  Rep.  225,  30:  421 

U.  S.  Dig.— 26 


2112.  The  jurisdiction  of  this  court  to  re- 
view a  decision  of  the  supreme  court  of  a 
state  in  a  habeas  corpus  case  is  limited  to 
the  question  whether  the  petitioner  was  de- 
nied a  right  in  violation  of  the  Constitu- 
tion, laws,  or  treaties  of  the  United  States. 
The  Question  whether  his  imprisonment  is 
illegal  under  the  Constitution  and  laws  of 
the  state  is  not  open.  Yick  Wo  v.  Hopkins, 
118  U.  S.  366,  6  Sup.  Ct  Rep.  1064, 

30:  220 
Cited  In  Ex  parte  McMInn,  110  Fed.  955. 

2113.  When  the  highest  court  of  a  state 
holds  that  a  judgment  of  one  of  its  inferior 
courts  imposing  punishment  in  a  criminal 
case  is  valid  and  binding  to  the  extent  to 
which  the  law  of  the  state  authorized  the 
punishment,  and  only  void  for  the  ex(!&ss, 
the  Supreme  Court  of  the  United  States  can- 
not treat  it  as  wholly  void,  there  being  no 
principle  of  Federal  law  invaded  in  such 
ruling.  Graham  v.  Weeks  (Re  Graham) 
138   U.   S.   461,   11   Sup.   Ct.   Rep.   363, 

34:  1051 

Miscellaneous. 

2114.  Rulings  of  a  state  court  on  ques- 
tion of  local  law  are  not  open  to  inquiry 
on  a  writ  of  error  from  the  Supreme  Court 
of  the  United  States  to  the  state  court. 
Gibson  v.  Chouteau,  13  Wall.  92,  20:  534 
Iroquois   Transp.    Co.  v.   Delaney   Forge   A 

Iron    Co.    (The    Winnebago)     205    U.    S. 
354,  27  Sup.  Ct.  Rep.  509,  51 :  836 

2115.  Questions  under  the  state  Consti- 
tution and  laws  cannot  be  considered  on  a 
writ  of  error  to  a  state  court,  as  they  might 
be  on  error  to  an  inferior  Federal  court. 
Missouri  ex  rel.  Hill  v.  Dockery,  191  U.  S. 
165,  24  Sup.  Ct.  Rep.  53,  63  L.R.A.  571. 

48:  133 
Cited  in  Barney  v.  New  York,  193  U.  S.  438, 
48  L.  ed.  740,  24  Sup.  Ct.  Rep.  502— Rlppey 
V.  Texas,  193  U.  S.  509,  48  L.  ed.  769,  24 
Sup.  Ct.  Rep.  516 — ^Coolter  v.  Louisville  ft 
N.  R.  Co.  196  U.  S.  609,  49  L.  ed.  618,  25 
Sup.  Ct.  Rep.  342 — Cbicago  B.  ft  Q.  R.  Co. 
V.  Babcock.  204  U.  S.  592,  51  L.  ed.  638, 
27  Sup.  Ct.  Rep.  326 — Patterson  v.  Colorado, 
205  U.  S.  460,  51  L.  ed.  880,  27  Sup.  Ct 
Rep.   556. 

2116.»The  highest  court  of  the  state  may 
administer  the  common  law  according  to  its 
own  understanding  and  interpretation,  with- 
out liability  to  a  review  in  the  Federal  Su- 
preme Court,  unless  some  right,  title,  im- 
munity, or  privilege,  the  creation  of  the 
Federal  power,  has  been  asserted  and  denied. 
Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  24  Sup.  Ct.  Rep.  132,  48:  268 

2117.  The  legal  correctness  of  the  rule  by 
which  the  damages  were  ascertained  and  as- 
sessed in  the  state  courts  is  not  reviewable 
in  the  Supreme  Court  of  the  United  States 
on  writ  of  error  to  a  state  court.  Gelston 
V.  Hoyt,  3  Wheat.  246,  4:  381 

2118.  That  portion  of  a  judgment  of  a 
state  court  which  awards  damages  to  one 
party  for  the  use  of  the  premises,  and  com- 
pensation to  the  other  for  improvements,  de- 
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pending  upon  local  law,  ia  not  reviewable 
on  writ  of  error  to  that  court  from  the  Su- 
preme Court  of  the  United  States.  White 
V.  Cannon,  6  Wall.  443,  18:  923 

2119.  Whether  fees  voluntarily  paid  to 
the  United  States  shipping  commissioner 
can  be  recovered  back  if  no  objection  was 
made  at  the  time  to  their  payment  is  not 
a  question  of  Federal  law  which  can  be 
reviewed  on  writ  of  error  to  a  state  court. 
Younij  V.  American  S.  S.  Co.  105  U.  S.  41, 

^  26:  966 

2120.  It  is  not  the  province  of  the  Su- 
preme Court  of  the  United  States  on  error 
to  a  state  court  to  inquire  whether  a  com- 
promise of  a  suit  by  a  county  against  a 
railroad  company  was  or  was  not  in  viola- 
tion of  the  state  laws,  or  to  inquire  whether 
any  fraud  or  excess  of  authority  was  com- 
mitted by  the  agents  of  the  county  in  mak- 
ing such  compromise.  Mills  County  v.  Bur- 
lington &  M.  River  R.  Co.  107  U.  S.  557, 
2  Sup.  Ct.  Rep.  654,  27:  578 

2121.  Whether  an  order  of  the  North  Car- 
olina Corporation  Commission  regulating 
the  train  service  of  connecting  carriers  was 
arbitrary  and  unreasonable,  as  being  be- 
yond the  scope  of  the  authority  delegated  to 
the  commission  by  the  state  laws,  is  a  local, 
and  not  a  Federal,  question,  and  cannot  be 
reviewed  on  writ  of  error  to  a  state  court. 
Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  1,  27  Sup. 
a.  Rep.  585,  51:933 

2122.  The  time  when  a  cause  of  action 
accrues  under  a  state  statute  is  a  local  ques- 
tion on  which  the  decisions  of  state  courts 
cannot  be  reviewed  by  the  Supreme  Court 
of  the  United  States.  Great  Western  Teleg. 
Co.  V.  Purdy,  162  U.  S.  329,  16  Sup.  Ct. 
Rep.  810,  40=  ««« 

2123.  The  decisions  of  the  highest  court 
of  a  state  that  an  owner  of  land  abutting  on 
a  city  street  has  no  easement  of  light,  air, 
and  access  as  against  the  public  use  of  the 
street,  or  any  structure  which  may  be 
erected  thereon  to  subserve  and  promote 
that  public  use,  are  conclusive  upon  the  Su- 
preme Court  of  the  United  States,  when 
determining,  on  writ  of  error  to  the  state 
court,  whether  such  abutting  owner  has 
been  deprived  of  his  property  without  due 
process  of  law  by  the  erection  in  the  street 
of  an  elevated  iron  viaduct  for  general  pub- 
lic use  under  the  authority  of  a  statute 
which  makes  no  provision  for  compensation 
to  abuting  owners.  Sauer  v.  New  York,  206 
U.  S.  536,  27  Sup.  Ct  Rep.  686,        51:  1176 

(b)  Construction  of  State  Constitutions 
and  Statutes,  and  Municipal  Ordi- 
nances. 

Prejudicial  Error  in,  see  infra,  4994. 
See  also  supra,  2122. 

2124.  The  proper  construction  of  state 
legislation  being  a  question  of  local,  and 
not  of  Federal,  law,  the  decision  of  a  state 


court  thereon  is  not  subject  to  review  by 
the  Federal  Supreme  Court  on  writ  of  error 
to  that  court.  Great  Western  Teleg.  Co.  v. 
Purdy,  162  U.  S.  329,  16  Sup.  Ct.  Rep.  810, 

40:986 
Lombard  v.  West  Chicago  Park,  181  U.  S. 

33,  21   Sup.  Ct.  Rep.  507,  45:  731 

Marshall  v.  Ladd,  131  U.  S.  Ixzxiz.  Appx. 

19:  153 
Harrison  v.  Myer,  92  U.  S.  Ill,  23:  606 
Stryker  v.  Crane  (Stryker  v.  Goodnow)  123 

U.  S.  527,  8  Sup.  Ct.  Rep.  203,  31:  194 

2125.  The  interpretation  of  a  state  stat- 
ute by  the  highest  court  of  a  state  as  to  the 
divisibility  of  provisions,  some  of  which 
may  be  imconstitutional,  is  binding  on  the 
Supreme  Court  of  the  United  States  in  de- 
termining, on  writ  of  error  to  the  state 
court,  the  validity  of  such  legislation  under 
the  Federal  Constitution.  Noble  v.  Mit- 
chell, 164  U.  S.  367,  17  Sup.  Ct  Rep.  110. 

41 :  472 

W.  W.  Cargill  Co.  v.  Minnesota,  180  U.  S. 

452,   21    Sup.    Ct   Rep.    423,         46:619 

2126.  The  scope  and  meaning  of  a  itate 
statute  as  determined  by  the  highest  court 
of  the  state  conclude  the  Federal  Supreme 
Court  in  determining,  on  writ  of  error  to 
the  state  court,  whether  or  not  such  statute 
violates  the  Federal  Constitution.  Smiley 
V.  Kansas,  196  U.  S.  447,  25  Sup.  Ct  Rep. 
289,  49: 546 
Cited  in  Jack  v.  Kansas,  109  U.  S.  879,  50  L. 

ed.  236,  26  Sup.  Ct.  Rep.  78 — Gatewood  ?. 
North  Carolina,  203  U.  S.  541,  51  L.  ed. 
809,  27  Sup.  Ct.  Rep.  167 — ^Rose  v.  Kaoaas. 
208  U.  8.  580,  51  L.  ed.  326.  27  Sup.  Ct. 
Bep.  779 — ^Thomas  v.  Kansas,  205  U.  S.  536, 
61  L.  ed.  919,  27  Sup.  Ct.  Rep.  789 — Love  ▼. 
Bnsch,  78  C.  C.  A.  548,  142  Fed.  432. 

2127.  The  construction  given  by  the  highest 
state  court  to  its  own  Constitution  v^  con- 
clusive on  the  Federal  Supreme  Court  in 
determining  its  validity  under  the  Federal 
Constitution  on  writ  of  error  to  that  court 
Manley  v.  Park,  187  U.  S.  547,  23  Sup,  Ct 
Rep.   208,  47:296 

2128.  The  decision  of  a  state  court  con- 
struing  a  state  statute  so  as  to  remove  any 
question  of  its  repugnancy  to  the  Federal 
Constitution  cannot  be  reviewed  by  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error  to  the  state  court.  Tampa  Water- 
works Co.  V.  Tampa,  199  U.  S.  241,  26  Sup. 
Ct  Rep.  23,  50:  170 
Cited  Jn  Sopcr  v.  Lawrence  Bros.  Co.  201   U. 

S.  871,  50  L.  ed.  792,  26  Sup.  Ct.  Rep.  478. 

2129.  The  construction  given  by  the  high- 
est state  court  to  a  statute  of  that  state  ia 
conclusive  on  the  Supreme  Court  of  the 
United  States  in  determining,  on  writ  of 
error  to  the  state  court,  whether  such  sUt- 
ute  is  repugnant  to  the  Federal  Constitu- 
tion. Gatewood  v.  North  Carolina,  20Z 
U.  S.  531,  27  Sup.  Ct  Rep,  167,      51 :  305 


2130.  The  construction  put  by  the  hi,:rh- 
est  state  court  upon  a  provision  of  ita 
Constitution  by  which  a  diflferent  effect 
is  given  to  it  than  to  similar  language  in 
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the  Interstate  Commerce  Law  is  binding 
upon  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  the  state  court 
in  a  case  in  which  the  validity  of  such 
constitutional  provision  under  the  Federal 
Constitution  is  involved.  Louisville  &  N. 
R.  Co.  v.  Kentuckv,  183  U.  S.  503,  22  Sup. 
a.  Rep.    95,  "^  46:  298 

2131.  The  construction  placed  by  a  state 
court  upon  a  state  statute  is  not  con- 
clusive on  the  Supreme  Court  of  the  United 
States  in  determining,  on  a  writ  of  error 
to  the  court,  whether  such  statute  creates 
a  contract  whose  obligation  the  state  is  al- 
leged to  have  impaired.  Proprietors  of 
Bridges  v.  Hoboken  Land  &  Improv.  Co. 
1  Wall.  116,  17:  571 

Oittd  in  Delmas  t.  Merchants'  Mut.  Ins.  Co. 
14  Wall.  668,  20  L.  ed.  759— Memphis  ft  C. 
H.  Co.  T.  Gaines,  97  U.  8.  709.  24  I.,  ed. 
1094 — Northwestern  Unlversltj  v.  Illinois,  99 
U.  S.  321,  25  L.  ed.  389 — Louisville  ft  N. 
R.  Co.  V.  Palmes,  109  U.  S.  257,  27  L.  ed. 
926,  3  Sup.  Ct.  Bep.  193— Mobile  ft  O.  R. 
Co.  V.  Tennessee,  163  U.  8.  405,  88  L.  ed. 
797,  14  Sup.  Ct.  Rep.  968 — McCullouffh  v. 
Vlrslnla,  172  U.  8.  110.  43  L.  ed.  385,  19 
Sup.  Ct.  Rep.  134 — Columbia  Water  Power 
Co.  V.  Columbia  Electric  Street  R.  Light  ft 
P.  Co.  172  U.  S.  487.  43  L.  ed.  526,  19  Sap. 
Ct.  Rep.  247 — Walsh  v.  Columbus,  H.  Val- 
ley ft  A.  R.  Co.  176  V.  R.  476,  44  L.  ed. 
S51.  20  Sup.  Ct.  Rep.  893 — Houston  ft  T. 
r.  R.  Co.  V.  Texas,  177  U.  S.  77,  44  L.  ed. 
680.  20  Sap.  Ct.  Rep.  545 — South  Carolina 
ex  rel.  Tillman  v.  Coosaw  Min.  Co.  46  Fed. 
807 — Henderson  v.  Merchants*  Mut.  Ins.  Co. 
25  La.  Ann.  349. 

2132.  The  Federal  Supreme  Court  cannot, 
independently  of  the  Federal  questions  in- 
volved, reverse  a  judgment  of  the  highest 
court  of  a  state  on  the  ground  that  a  state 
statute  enacted  after  the  judgment  under 
review  was  rendered  had  the  effect  of  de- 
priving the  state  of  the  power  to  enforce 
^ch  judgment.  Campbell  v.  California,  200 
r.  S.  87,  26  Sup.  Ct.  Rep.  182,       50:  382 

\^  to  evidence;  witnesses. 

2133.  The  scope  and  meaning  of  a  state 
statute,  as  indicated  by  the  exclusion  of 
evidence  on  the  ground  of  its  incompetency 
or  immateriality  under  that  statute,  are 
conclusive  on  the  Federal  Supreme  Court  in 
determining,  on  writ  of  error  to  the  state 
court,  the  question  of  the  validity  of  the 
statute  under  the  Federal  Constitution. 
Jscobson  ▼.  Massachusetts,  197  U.  8.  11, 
25  Sup.  Ct.  Rep.  368,  49:  643 
Cited  In  Mozle  Nerve  Food  Co.  v.  Holland,  141 

Fed.  206. 

2134.  Errors  of  the  state  court  in  con- 
struing a  state  constitution,  statutes,  and 
the  eommon  law  on  the  subject  of  reading 
depositions  of  witnesses  do  not  present  any 
Federal  question  which  can  be  reviewed  by 
the  Supreme  Court  of  the  United  States  on 
a  writ  of  error  to  the  state  court.  West  v. 
Louisiana,  194  U.  S.  258,  24  Sup.  Ct.  Rep. 
KO,  48:  965 
OiUd  In  Re  Pinley,  1  Cal.  App.  211,  81  Pac. 

1041. 

2136.  Whether  the  relation  of  physician 


and  patient  so  existed  as  to  exclude  the 
former's  testimony,  under  N.  Y.  Code  Civ. 
Proc.  §§  834,  836,  involves  a  question  of  the 
construction  of  a  state  statute,  on  which  the 
decisions  of  the  highest  state  court  will  be 
accepted  on  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  that 
court.  Supreme  Lodge,  K.  of  P.  v.  Meyer, 
198  U.  S.  508,  25  Sup.  Ct.  Rep.   754, 

49:  1146 

As  to  commerce. 

See  also  infra,  2190. 

2136.  Where  a  state  court  has  construed 
a  state  statute  as  applying  solely  to  do- 
mestic commerce,  that  construction  must  be 
accepted  as  conclusive  by  the  Supreme  Court 
of  the  United  States  on  writ  of  error  to 
review  a  decision  of  the  state  court  main- 
taining the  validity  of  such  enactment 
over  the  objection  that  it  was  a  regulation 
of  interstate  commerce.  Louisville,  N.  O. 
A  T.  R.  Co.  V.  Mississippi,  133  U.  S.  587, 
2  Inters.  Com.  Rep.  801,  10  Sup.  Ct.  Rep. 
348,  33:  784 
Osborne  v.  Florida,  164  U.  S.  650,  17  Sun. 

Ct.  Rep.  214,  41 :  588 

Missouri,  K.  &.  T.  R.  Co.  v.  McCann,  174 

U.    S.    580,    19    Sup.    Ct.   Rep.    755, 

43:  1093 
Chesapeake  &  O.  R.  Co.  v.  Kentucky,  179 

U.  S.  388,  21  Sup.  Ct.  Rep.  101,      45:  244 

2137.  The  necessity  of  invoking  the  pro- 
tection of  the  commerce  clause  of  the  Fed- 
eral Constitution,  if  the  repugnancy  to  that 
clause  of  certain  state  legislation  is  to  be 
considered  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state 
court,  is  not  obviated  by  a  reference  to  the 
14th  Amendment  as  invalidating  such  legis- 
lation. Cox  V.  Texas,  202  U.  S.  446,  26 
Sup.  Ct.  Rep.  671,  60:  1099 

2138.  A  decision  o!  the  supreme  court  of 
North  Carolina  that  the  provision  of  N.  C. 
Pub.  Laws  1903,  chap.  247,  imposing  a  tax 
on  "every  meat-packing  house  doing  busi- 
ness in  this  state,"  does  not  apply  to  the 
interstate  business  of  a  foreign  corpora- 
tion, but  only  to  its  local  business,  such 
as  the  sale  within  the  state  of  products 
already  stored  there,  on  orders  received 
after  the  products  are  thus  stored,  is  con- 
clusive on  the  Federal  Supreme  Court  in 
determining,  on  writ  of  error  to  the  state 
court,  whether  the  tax  is  an  interference 
with  interstate  commerce.  Armour  Pack- 
ing Co.  V.  Lacy,  200  U.  S.  226,  26  Sup.  Ct. 
Rep.  232,  50:  451 

2139.  The  decision  of  the  highest  court  of 
the  state  sustaining  the  constitutionality 
of  Ky.  Stat.  1892,  §  1,  requiring  separate 
coaches  for  white  and  colored  passengers, 
on  the  ground  that  che  statute  applies  only 
to  transportation  between  points  in  that 
state,  or,  if  not,  that  the  regulation  of  such 
transportation  is  severable  from  that  as  to 
interstate  business, — constitutes  a  determi- 
nation of  the  local  law,  which  is  binding 
on  the  Supreme  Court  of  the  United  States. 
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Chesapeake  &  O.  R.  Go.  v.  Kentucky,  179 
U.  S.  388,  21  Sup.  Ct.  Rep.  101,      45:  244 

As  to  taxes. 

2140.  A  determination  by  a  state  court 
that  under  the  tax  law  of  the  state  it  is  the 
execution  of  a  power  of  appointment  which 
subjects  the  grantees  under  it  to  the  trans- 
fer tax  is  not  reviewable  in  the  Supreme 
Court  of  the  United  States.  Orr  v.  Gil- 
man,  183  U.  S.  278,  22  Sup.  Ct.  Rep.  213, 

46:  196 

2141.  The  question  whether  or  not  a  re- 
pealable  exemption  from  taxation,  given  by 
state  law,  has  been  in  fact  repealed  by  a 
subsequent  statute  is  one  which  turns  upon 
the  construction  of  a  state  law,  and  is  not 
reviewable  on  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  state 
court,  although  it  would  be  otherwise  if  the 
exemption  were  irrepealable,  and  thus  consti- 
tuted a  contract.  Gulf  &  S.  I.  R.  Co.  v. 
Hewes,  183  U.  S.  66,  22  Sup.  Ct.  Rep.  26, 

46:86 

Land  titles. 

See  also  infra,  2143. 

2142.  Questions  respecting  the  oonstme- 
tion  of  state  statutes  on  which  the  title  to 
land  depends  are  not  Federal,  and  cannot 
be  considered  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state 
court.  O'Conor  v.  Texas,  202  U.  S.  501,  26 
Sup.  Ct.  Rep.  726,  50:  1120 

2143.  Whether  a  railroad  company  had  a 
taxable  interest  in  unsurveyed  lands  under  a 
state  statute  is  but  a  question  as  to  the 
proper  construction  of  the  state  statute, 
which  will  not  be  considered  on  writ  of  error 
to  a  state  court,  where  Congress  has  express- 
ly authorized  state  taxation  of  the  lands. 
Central  P.  R.  Co.  v.  Nevada,  162  U.  S.  512, 
16  Sup.  Ct.  Rep.  885,,  40:  1057 

Miscellaneous. 

2144.  The  construction  by  a  state  court  of 
a  law  of  the  state  as  authorizing  the  court 
to  try  and  determine  in  a  condemnation  pro- 
ceeding an  adverse  claim  of  the  plaintiff 
therein  to  an  interest  in  the  property  sought 
to  be  condemned  is  conclusive  on  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error  to  that  oourt.  Hooker  v.  Los  An- 
geles, 188  U.  S.  314,  23  Sup.  Ct.  Rep.  395, 
63  LJLA.  471,  47:  487 

2145.  The  ruling  of  the  highest  court  of  a 
state,  that,  under  the  state  Constitution  and 
laws,  property  situated  in  that  state,  the 
title  to  which  is  vested  in  a  nonresident  ex- 
ecutor to  whom  letters  testamentary  have 
been  issued  by  a  court  of  another  jurisdic- 
tion, may  be  attached  and  sold  in  an  action 
of  debt  against  such  nonresident  executor, 
is  binding  upon  the  Supreme  Court  of  the  ' 
United  States  on  writ  of  error  to  the  state 
court.  Manley  v.  Park,  187  U.  S.  547,  23 
Sup.  Ct.  Rep.  208,  47:  296 

2146.  A  decision  of  a  state  court  constru- 
ing the  provisions  of  a  city  charter  authoriz- 
ing the  city  to  prohibit  the  erection  of  cow 


stables  and  dairies  "within  prescribed  lim- 
its" so  as  to  permit  the  city  to  make  the 
limits  for  the  operation  of  the  ordinance 
coincident  with  the  city  limits  presents  no 
Federal  question  which  can  be  reviewed  on 
writ  of  error  from  the  Federal  Supreme 
Court  to  a  state  court.  Fischer  v.  St.  Louia, 
194  U.  S.  361,  24  Sup.  Ct.  Rep.  673, 

48:  1018 

2147.  The  construction  of  a  state  statute 
by  the  highest  court  of  the  state  as  a  legis- 
lative change  of  the  grade  of  a  street  for 
its  full  width  is  conclusive  on  the  Supreme 
Court  of  the  United  States  in  determining, 
on  writ  of  error  to  the  state  court,  whether 
such  statute  impairs  the  obligation  of  any 
contract  right  of  abutting  owners  to  appro- 
priate tike  street  or  an  extension  thereof  for 
wharfage  purposes.  Mead  v.  Portland,  200 
U.  S.  148,  26  Sup.  Ct.  Rep.  171,  50:  413 
Oited  in   Sauer  v.  New  York,  206  U.   S.  544, 

51  L.  ed.  1181,  27  Sup.  Ct.  Rep.  686. 

2148.  The  construction  given  by  the  state 
courts  to  Tex.  act  May  25,  1899,  as  remov- 
ing the  discriminatory  features  of  prior 
anti-trust  laws,  is  conclusive  on  the  Federal 
Supreme  Court  in  determining,  on  writ  of 
error  to  the  state  court,  whether  such  stat- 
ute denies  the  equal  protection  of  the  laws. 
National  Cotton  Oil  Co.  v.  Texas,  197  U. 
S.  115,  25  Sup.  Ct.  Rep.  379,  48:  698 

2149.  The  interpretation  of  a  state  stat- 
ute against  usury  by  a  state  oourt  as  ap- 
plicable to  a  loan  made  by  a  foreign  build- 
ing and  loan  association  to  a  resident  of  the 
state  through  a  local  agent,  and  as  express- 
ing the  public  policy  of  the  state,  which  the 
parties  could  not,  by  their  contract,  con- 
travene, is  binding  on  the  Supreme  Court 
of  the  United  States  on  a  writ  of  error  to 
review  a  judgment  of  the  state  court  which 
is  claimed  to  have  denied  full  faith  and 
credit  to  the  public  acts  and  records  of  the 
state  where  the  association  is  domiciled. 
National  Mut.  Bldg.  &  L.  Asso.  v.  Brahan, 
193  U.  S.  635,  24  Sup.  Ot.  Rep.  532. 

48:823 
Oited  in  National  Mat.  Bldir.  ft  L.  Asso.  v. 
Farnbam,  194  U.  S.  630,  48  L.  ed.  1158,  24 
Sup.  Ct.  Rep.  858 — Swanson  v.  Ottumwa 
(Iowa)  6  L.B.A.(N.S.)  806,  106  N.  W.  9 — 
Sedalia  v.  Donohue,  100  Mo.  410,  80  S.  W. 
386. 

2150.  The  construction  by  the  Iowa  su- 
preme court  of  the  annual  charge  imposed 
by  Iowa  Code,  S  5007,  upon  cigarette  deal- 
ers and  "upon  the  real  property  and  the 
owner  thereof"  whereon  cigarettes  are  sold« 
the  payment  of  which  is  not  to  bar  criminal 
proceedings,  as  being  a  tax  upon  the  traffie^ 
and  not  a  penalty,  is  not  so  clearly  erro- 
neous as  to  justify  the  Federal  Supreme 
Court  in  adopting  a  different  construction 
on  a  writ  of  error  to  the  state  court,  in 
which  such  statute  is  asserted  to  deny  due 
process  of  law.  Hodge  v.  Muscatine  Coun- 
ty, 196  U.  S.  276,  25  Sup.  Ct.  Rep.  237. 

49:477 

2151.  On  error  to  a  state  court  in  a  habe- 
as corpus  case,  this  court  is  not  precluded 
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from  putting  an  independent  construction 
upon  ordinances  of  the  supervisors  of  the 
county  and  city  of  San  Francisco, — ^for  vio- 
lating which  a  petitioner  is  imprisonea, — 
deciding  it  unlawful  to  establish  or  main- 
uin  a  laundry  within  the  county  without 
consent  first  obtained  of  the  board  of  super- 
visors, unless  the  same  be  located  in  a 
building  constructed  of  brick  or  stone;  for 
the  determination  of  the  question,  whether 
the  proceedings  under  these  ordinances  and 
in  enforcement  of  them  are  in  conflict  with 
the  Constitution  and  laws  of  the  United 
States,  necessarily  involves  the  meaning  of 
the  ordinances.  Yick  Wo  v.  Hopkins,  118 
U.  S.  356,  €  Sup.  Ct.  Rep.  1064,  30:  220 

(e)  Validity  of  State  Legislation. 

See  also  supra,  2126-2131 ;  infra,  2236-2248. 

2152.  The  only  inquiry  open  to  the  Feder- 
al Supreme  Court  on  a  writ  of  error  to  a 
lUte  court  presenting  a  question  as  to 
the  validity  of  state  legislation  is  whether 
the  legislation  violates  the  Constitution  of 
the  United  States,  or  the  treaties  and  laws 
made  under  it.  Carpenter  v.  Pennsylvania, 
17  How.  456,  15:  127 

2153.  A  decision  of  the  supreme  court  of 
a  state  declaring  that  there  is  no  conflict 
between  a  statute  ana  the  Constitution  of 
the  state  is  conclusive  of  that  fact  in  the 
Supreme  Court  of  the  United  States.  Raa- 
mnasen  ▼.  Idaho,  181  U.  S.  198,  21  Sup.  Ct. 
Rep.  594,  45:  820 
Calder  v.  Bull,  3  Dall.  386,  1 :  648 
Watson  V.  Mercer,  8  Pet.  88,  8:  876 
Jefferson  College  v.  Washington  &  J.  College 

(Pennsylvania   College    Cases)    13    Wall. 

190)  20:  550 

CareUirs  v.  Cochran,  193  U.  S.  10,  24  Sup. 

Ct.  Rep.  318,  48:  596 

Citti  In  Ashley   v.   Ryan.    153   U.    8.   440,   38 

L.  ed.  776,  4  Inters.  Com.  Rep.  668,  14  Sup. 

Ct  Rep.    865 — Williams    v.    Parker,  188    U. 

8.  502.  47  L.  ed.  562,  23  Sup.  'Ct.  Rep.  440 

— Carstairs   v.    Cochran,    193   IT.   8.    16,   48 

L.  ed.  597,  24  Sup.  Ct.  Rep.  318 — First  Nat. 

Bank  v.   Bennlni^on,    16    Blatchf.    55,    Fed. 

Cai.  No.  4,807 — Jameson  v.  State,  3  Gill,  16 

—American    Print    Works    v.    Lawrence,    23 

N.  J.  L.  596,  57  Am.  Dec  420. 

2154.  The  validity  of  a  state  statute  un- 
der the  state  Constitution  is  not  open  to 
reriew  in  the  Supreme  Court  of  the  Unit- 
M  States  on  writ  of  error  to  the  state  court. 
Missouri  P.  R.  Co.  v.  Humes,  115  U.  S. 
512,  6  Sup.  Ct.  Rep.  110,  29:  463 

2155.  The  decision  of  the  state  court  ends 
all  inquiry  on  writ  of  error  from  the  Supreme 
Conrt  of  the  United  States  as  to  any  con- 
flict between  state  legislation  and  the  state 
Gonstitution.  Montana  Co.  v.  St.  Louis 
Min.  k  Mill.  Co.  152  U.  S.  160,  14  Sup.  Ct. 
^  506,  38:  398 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Backus, 

154  U.  S.  421,  14  Sup.  Ct.  Rep.  1114. 

38:  1031 

Cshmbus  Southern  R.  Co.  v.  Wright,  151 

U.  8.  470,  14  Sup.  Ct.  Rep.  396,      38:238 


Atlantic  k  G.  R.  Co.  v.  Georgia,  98  U.  S. 

359,  25:  185 

Pembina   Consol.   Silver   Min.   &  Mill.   Co. 

V.  Pennsylvania,  125  U.  S.  181,  8  Sup.  Ct. 

Rep.  737,      *  31 :  650 

Spencer  v.  Merchant,  125  U.  S.  345,  8  Sup. 

Ct.  Rep.  921,  31 :  763 

Murray   v.    Louisiana,    163    U.    S.    101,    16 

Sup.  Ct.  Rep.  990,  41 :  87 

Lombard  v.  West  Chicago  Park,  181  U.  S. 

33,  21  Sup.  Ct.  Rep.  507,  45:731 

Orr  V.  Gilman,  183  U.  S.  278,  22  Sup.  Ct. 

Rep.  213,  46:  198 

2156.  This  court  has  no  authority,  on  a 
writ  of  error  to  a  state  court,  to  declare  a 
state  law  void  on  account  of  its  collision 
with  a  state  Constitution.  Jackson  ex  dem. 
Hart  V.  Lamphire,  3  Pet.  280,  7:  673 
Porter  v.  Foley,  24  How.  415,  16:  740 
Medberry  v.  Ohio,  24  How.  413,  16:  739 
Cited    In    Charles    River    Bridge    v.    Warren 

Bridge,  11  Pet.  646,  9  L.  ed.  863 — Holmes 
V.  Jennison,  14  Pet.  594,  10  L.  ed.  606— 
Withers  v.  Buckley,  20  How.  89,  15  L.  ed. 
818 — Miller  v.  Cornwall  R.  Co.  168  U.  S. 
134.  42  L.  ed.  411,  18  Sap.  Ct.  Rep.  34— 
Klpley  V.  Illinois,  170  U.  S.  187,  42  L.  ed. 
1002,  18  Sop.  Ct.  Rep.  550 — ^New  York  C. 
&  H.  R.  R.  Co.  V.  New  York,  186  U.  S. 
273,  46  L.  ed.  1160,  22  Sup.  Ct.  Rep.  916— 
Lufkin  V.  Lufkin,  192  U.  S.  601,  48  L.  ed. 
583,  24  Sup.  Ct.  Rep.  849 — American  Print 
Works  V.  Laurence,  23  N.  J.  L.  096,  57  Am. 
Dec.  420. 

2157.  The  decision  of  the  highest  court  of 
a  state,  that  a  state  statute  is  repugnant 
to  the  Constitution  of  that  state,  is  conclu- 
sive upon  the  Supreme  Court  of  the  United 
States  in  reviewing  the  judgment  of  the 
state  court.  Montana  ex  rel.  Haire  v.  Rice, 
204  U.  S.  291,  27  Sup.  Ct.  Rep.  281,  51:  490 
Cited  in  Smith  v.  Jennings,  206  U.  S.  278,  51 

L.  ed.  1003,  27  Sup.  Ct.  Rep.  610. 

2158.  The  decision  of  the  highest  court  of 
a  state,  that  certain  state  statutes  in  no 
way  violate  the  state  Constitution,  is  no  less 
conclusive  upon  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  that  court 
because  of  a  division  of  opinion  between  the 
members  of  the  state  court.  Williams  v. 
Eggleston,  170  U.  S.  304,  18  Sup.  Ct.  Rep. 
617,  42:  1047 

2159.  The  conformity  of  a  municipal  or- 
dinance to  the  state  Constitution  cannot  be 
passed  upon  by  the  Supreme  Court  of  the 
United  States  in  reviewing  a  judgment  of  a 
state  court.  Barbier  v.  Connolly,  113  U. 
S.  27,  5  Sup.  Ct.  Rep.  357,  28:  923 

2160.  That  a  state  law  providing  for  the 
seizure  and  forfeiture  of  vessels  for  the  doing 
of  acts  declared  to  be  unlawful  contains  no 
provision  for  an  oath  on  which  to  found  the 
warrant  of  seizure,  is  not  a  matter  that  can 
be  examined  in  the  Federal  courts.  Smith 
V.  Marjiand,  18  How.  71,  15:  269 

2161.  Whether  the  Iowa  Constitution  is 
violated  by  Iowa  Code,  §  5007,  imposing  a 
tax  on  cigarette  selling,  because  the  statute 
does  not  distinctly  state  the  tax  and  the 
object  to  which  it  is  applied,  is  a  purely  lo- 
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cal  question,  which  cannot  be  considered 
by  the  Federal  Supreme  Court  on  writ  of 
error  to  a  state  court.  Hodgn  v.  Muscatine 
County,  196  U.  S.  276,  25  Sup.  Ct.  Rep. 
237,  49:  477 

21  w2.  Whether  clauses  of  a  state  pilota^fe 
law  granting  discriminatory  exemptions,  in 
violation  of  U.  S.  Rev.  Stat.  §  4237,  U.  S. 
Comp.  Stau  1901,  p,  2903,  can  be  eliminated 
without  destroying  the  remaining  provi- 
sions, is  a  question  for  the  state  court  to 
decide,  and  cannot  be  reviewed  by  the  Fed- 
eral Supreme  Court,  on  writ  of  error  to 
the  state  court.  Olsen  v.  Smith,  195  U. 
S.  332,  25  Sup.  Ct.  Rep.  52,  49:  224 

2163.  The  decision  of  the  highest  court  of 
a  state  upholding  the  constitutionality  of 
a  state  statute  conferring  upon  the  accused 
the  right  to  waive  trial  by  jury  in  cases  of 
felony  sufficiently  and  finally  establishes 
that  proposition,  unless  the  proceedings  in 
the  case  do  not  constitute  "due  process  of 
law"  within  the  meaning  of  the  14th 
Amendment  to  the  Constitution.  Hallinger 
v.  Davis,  146  U.  S.  314,  13  Sup.  Ct.  Rep. 
105,  36:  986 
Cited  In  Eldridge  v.  Treyevant,  160  U.  8.  469. 

40  L.  ed.  490,  16  Sup.  Ct.  Rep.  345 — Brown 
T.  New  Jersey,  176  U.  S.  174.  44  L.  ed.  120, 
20  Sup.  Ct.  Rep.  77 — Scranton  v.  Wheeler, 
179  U.  S.  180,  46  L.  ed.  144,  21  Sup.  Ct. 
Bep.  48— Mallett  v.  North  Carolina,  181  U. 
S.  609,  46  L.  ed.  1020,  21  Sup.  Ct.  Rep.  730. 

(d)  Questione  not  Involved  in  Record. 

2164.  A  question  which  does  not  appear 
to  have  been  raised  below  cannot  be  con- 
sidered by  the  Federal  Supreme  Court  in 
reviewing  the  judgment  of  a  state  court. 
Wilson  V.  McNamee,  102  U.  S.  572,  26:  234 
Keokuk  &  H.  Bridge  Co.  v.  Illinois,  175  U. 
S.  626,  20  Sup.  Ct.  Rep.  205,  44:  299 
Cited    in     United     States     v.     American     Bell 

Teleph.  Co.  167  U.  S.  263.  42  L.  ed.  162,  17 
Sup.  Ct.  Rep.  809 — Robinson  v.  Belt,  187  U. 
S.  50,  47  L.  ed.  60,  23  Sup.  Ct.  Rep.  16— 
Drexel  v.  True,  20  C.  C.  A.  266,  36  U.  8. 
App.  611,  74  Fed.  14 — Carter-Crume  Co. 
V.  Peurriing.  30  C.  C.  A.  176.  58  U.  S.  App. 
388,  86  Fod.  441— J.  B.  McFarlan  Carriage 
Co.  V.  Solanas.  46  C.  C.  A.  261,  3  N.  B. 
N.  Bep.  629,  106  Fed.  163. 

2165.  Questions  not  decided  in  the  state 
court  because  not  raised  or  presented  by  the 
complaining  party,  will  not  be  re-examined 
in  this  court  on  a  writ  of  error.  Caperton 
V.  Bowyer,  14  Wall.  216,  20:  882 

2166.  Questions  not  properly  presented 
by  the  record,  and  not  resulting  by  neces- 
sary intendment  therefrom,  will  not  be  re- 
viewed. Citizens'  Sav.  Bank  v.  Owensboro, 
173  U.  S.  636,  19  Sup.  Ct.  Rep.  571,    43:  840 

2167.  The  only  questions  which  will  be 
considered  are  those  which  were  involved  in 
the  record,  and  received  the  consideration  of 
the  state  court.  First  Nat.  Bank  v.  Ken- 
tucky, 9  Wall.  353,  19:  701 

2168.  On  writ  of  error  to  a  state  court, 
only  such  errors  can  be  noticed  as  appear 
en  the  face  of  the  record  and  immediately 


respect  the  question^  which  sustain  the  ex> 
ercise  of  the  appellate  jurisdiction  of  the 
Supreme  Court  of  the  United  States  over 
such  courts.     Otis  v.  Bacon,  7  Cranch,  589. 

3:448 

2169.  Where  the  supreme  court  of  a  state 
to  which  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  is  directed  did 
not  regard  a  particular  Federal  question  as 
presented  by  the  record,  and  therefore  did 
not  consider  it,  the  latter  court  will  not 
go  out  of  its  usual  course  to  decide  it. 
Bartemeyer  v.  Iowa,  18  Wall.  129,      21:  929 

2170.  The  presence  of  one  Federal  ques- 
11  on  in  the  record,  properly  raised  and  de- 
cided, does  not  require  the  Supreme  Court 
of  the  United  States,  in  reviewing  the  judg- 
ment of  a  state  court,  to  consider  a  Federal 
question  not  connected  with  the  first  ques- 
tion, and  which  was  not  raised  in  the  lower 
courts  and  did  not  necessarily  arise  on  the 
record,  although  the  inspection  of  the  record 
shows  the  existence  of  facts  upon  which  the 
question  might  have  been  raised.  Dewey  v. 
Des  Moines^  178  U.  8.  193,  19  Sup.  Ct.  Rep. 
379,  43: 665 

2171.  A  Federal  question  respecting  the 
validity  of  a  paving  assessment  against  a 
street  railway  company  is  not  open  on  writ 
of  error  from  the  Supreme  Court  of  the 
United  States  to  a  state  court,  where  the 
latter  court  based  its  ruling  that  the  ques- 
tion had  no  standing  in  the  case  upon  its 
view  as  to  the  scope  of  the  application  of 
the  railway  company  for  relief  from  the 
asessment,  and  of  the  pleadings,  and  it  is 
not  contended  that  such  view  is  erroneous. 
Fair  Haven  &  W.  R.  Co.  v.  New  Haven,  203 
U.  S.  379,  27  Sup.  Ct.  Rep.  74,        51:. 237 

2172.  Where  a  right  claimed  under  a  law 
of  the  United  States  is  denied  by  the  judg- 
ment of  a  state  court,  the  Supreme  Court, 
upon  writ  of  error  to  that  court,  can  only 
consider  the  statute  in  connection  with  the 
case  before  it.  It  cannot  inquire  whether 
in  another  case  arising  upon  a  different 
state  of  facts  the  statute  may  not  produce 
results  in  conflict  with  the  act  of  Congress, 
which  the  Supreme  Court  of  the  Ignited 
States  will  be  bound  to  revise  and  corrert. 
AuPtin  V.  Boston,  7  Wall.  694,  19:  224 
Cited   In    Day   v.  Bnfflngton,  3  Cliff.  304,   ir«»d. 

Cas.  No.  3,675 — Long  v.  Walker,   105  N.    C. 
112,  10  S.  E.  858. 

2173.  Any  unconstitutional  discrimina- 
tion in  N.  O.  Laws  1905,  chap.  538,  enacted 
to  prevent  dealing  in  futures,  which  may  be 
produced  by  provisions  raising  a  prima  facie 
presumption  of  guilt  from  the  proof  of 
certain  acts  when  done  by  persons  generally, 
and  not  when  done  by  those  engaged  in 
manufacturing  or  wholesale  merchandising, 
cannot  be  consiaered  on  writ  of  error  frotn 
the  Supreme  Court  of  the  United  States  to 
review  a  conviction  under  that  act,  where, 
from  the  state  of  the  record,  it  cannot  be 
affirmed  that  the  finding  of  the  iury  as  to 
the  keeping  of  a  place  for  gambling  in  fu- 
tures was  not  based  upon  independent  evi- 
dence, wholly  irrespective  of  any  presump 
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tion  authorized  by  that  act.  Gatewood  v. 
SoTth  Carolina,  203  U.  S.  531,  27  Sup.  Ct. 
Rpp.  167,  51:305 

2174.  Parties  are  not  confined  to  the  same 
ailments  which  were  advanced  in  the  courts 
I)pIow  upon  a  Federal  question  there  dis- 
ciJMed.  Dewey  v.  Des  Moines,  173  U.  S. 
13.  19  Sup.  Ct.  Rep.  379,  43:  665 

(e)  iHiestiona  of  Fact. 

2175.  Findings  of  fact  are  conclusiye  up- 
on  the  Supreme  Court  of  the  United  States 
on  writ  of  error  to  a  state  court.  Hedrick 
V.  Atchison,  T.  &  S.  F.  R.  Co.  167  U.  S. 
673. 17  Sup.  Ct.  Rep.  922,  42:  320 
Keokuk  &  H.  Brid«^e  Co.  v,  Illinois,  175  U. 

S.  626,  20  Sup.  Ct.  Rep.  205,        44:  299 

Jenkins  v.  Neff,  186  U.  S.  230,  22  Sup.  Ct. 
Rep.  905,  46:  1140 

WMtem  U.  Teleg.  Co.  v.  Call  Puh.  Co.  181 
V.  S.  92,  21  Sup.  Ct.  Rep.  561,      45:  765 

Bartlett  v.  Lockwood,  160  U.  S.  357,  16  Sup. 
Ct  Rep.  334,  40:  445 

OiM  in  Ef^n  v.  Hart,  165  U.  8.  189.  41  L. 
t^.  681,  17  Sup.  Ct.  Rep.  300 — Atchison,  T. 
&  S.  F.  R.  Cq.  v.  Matthews,  174  U.  S.  07, 
43  L.  ed.  010,  19  Slip.  Ct.  Rep.  609 — Gard- 
ner T.  Bonestell,  180  U.  S.  370.  45  L.  ed. 
377.  21  Sup.  Ct.  Rep.  399 — Western  U. 
Teleg.  Co.  r.  Call  Pub.  Co.  181  U.  S.  104. 
45  L.  ed.   771,    21    Sup.    Ct.   Rep.    561— E. 

'  Bement  ft  Sons  y.  National  Harrow  Co.  186 
U.  S.  83.  46  L.  ed.  1066.  22  Sup.  Ct.  Rep. 
747-^enkin8  t.  Neff.  186  U.  S.  235,  46  L. 
t^  1142,  22  Sup.  Ct.  Rep.  906 — Thayer  ▼. 
Spntt,  189  U.  S.  353.  47  L.  ed.  849,  23 
Sup.  Ct.  Rep.  676 — Kaufman  v.  Tredwaj, 
195  U.  8.  273.  49  L.  ed.  192,  26  Sup.  Ct. 
Rep.  33. 

2176.  The  Supreme  Court,  in  the  review 
of  actions  from  the  state  courts,  will  follow 
thp  findings  of  facts  of  those  courts.  Gard- 
ner V.  Bonesteel,  180  U.  S.  362,  21  Sup.  Ct. 
R*»p.  399,  45:  574 
Cited  in  WeatorD  TJ.  Teleg.   Co.   v.   Call   Pub. 

To.  181  U.  S.  104.  45  L.  ed.  771,  21  Sup. 
Ct  Rep.  561— Thayer  v.  Spratt,  189  U.  S. 
353.  47  L.  ed.  849,  23  Sup.  Ct.  Rep.  576— 
Hartwell  t.  Hayighorst.  196  U.  S.  635,  49 
L.  ed.  629,  25  Snp.  Ct.  Rep.  793. 

2177.  Findings  of  fact  are  conclusive  on 
the  Supreme  Court  of  the  United  States  in 
cases  coming  up  from  a  state  court.  Chris- 
man  V.  Miller,  197  U.  S,  313,  25  Sup.  Ct. 
Ri^p.  468,  49:  770 
Cited  in  Schlemmer  y.  Buffalo,  R.  ft  P.  R.  Co. 

205  U.  8.  17,  61  L.  ed.  688,  27  Sup.  Ct.  Rep. 
407. 

2178.  The  decisionB  of  state  courts  upon 
questions  of  fact  are  not  reviewable  by  writ 
of  error  to  those  courts  from  the  Supreme 
Court  of  the  United  States.  Chapman  &  D. 
Land  Co.  r.  Bigelow,  206  U.  S.  41,  27  Sup. 
ct.  Rep.  679,  51:953 

2179.  The  conclusions  of  the  highest  court 
^'f  a  state  upon  questions  of  fact  cannot,  in 
tn  action  at  law,  at  least,  be  reviewed  by  the 
Supreme  Court  of  the  United  States,  on  writ 
of  ^rror  to  that  court.     Clipper  Min.   Co. 


V.  Eli  Min.  &  Land  Co.  194  U.  S.  220,  24 

Sup.  Ct.  Rep.  632,  48:  944 

Cited  In  Chrlsman  v.  Miller.  197  U.  S.  319.  49 

L.  ed.  772,  25  Sup.  Ct.  Rep.  468— Gulf,   C. 

&  S.  F.  R.  Co.  V.  Texas,  204  U.  S.  411,  61 

L.  ed.  546.  27  Sup.  Ct.  Rep.  36Q. 

2180.  Where  all  the  evidence  became  a 
part  of  the  record  in  the  state  court,  and  19 
brought  here,  this  court  can  review  the  de- 
cision of  that  court  on  both  the  law  and  the 
fact,  so  far  as  may  be  necessary  to  deter- 
mine the  validity  of  the  right  set  up  under 
the  act  of  Congress.  R^epublican  River 
Bridge  Co.  v.  Kansas  P.  R.  Co.  92  U.  S.  315, 

23:  515 
Cited  as  oMter  in   Egan   v.   Hart,   165  U.   8. 
189,  41  L.  ed.  681,  17  Sup.  Ct.  Rep.  300. 

Cited  In  Clipper  Min.  Co.  v.  Ell  Min.  &  Land 
Co.  194  U.  S.  222,  48  L.  ed.  948,  24  Sup.  Ct. 
Rep.  632. 

2181.  The  evidence  upon  which  the  find- 
ings of  fact  in  a  state  court  rest  cannot  be 
reviewed  by  the  Supreme  Court  of  the  Unit- 
ed States  on  writ  of  error  to  the  state 
court.  Thaver  v.  Spratt,  189  U.  S.  346,  23 
Sup.  Ct.  Rep.  676,  47:  845 
Cited  In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Texas,  204 

U.   S.  411.  51  L.  ed.  546,  27  Sup.  Ct.  Rep. 
360. 

2182.  Whatever  was  a  question  of  fact  in 
the  state  court  is  a  question  of  fact  on  writ 
of  error  from  the  Federal  Supreme  Court  to 
that  court.  Chicago  &  A.  R.  Co.  v.  Wijrnns 
Ferry  Co.  119  U.  S.  615,  7  Sup.  Ct.  Rep. 
398,  30: 519 
Hanley  y.  Donoghue,  116  U.  S.  1,  6  Sup.  Ct. 

Rep.  242,  29:  535 

Eastern  Bldg.  &  L.  Asso.  v.  Ebaugh,  185  U. 

S.  114,  22  Sup.  Ct.  Rep.  566,  46:  830 

2183.  A  judgment  of  a  state  court  will  be 
affirmed  by  the  United  States  Supreme 
Court  on  a  writ  of  error  if  there  is  evidence 
sufficient  to  sustain  it,  although  there  may 
be  other  conflicting  testimony,  where  no 
special  findings  of  fact  were  made,  and  the 
proceedings  in  the  trial  court  were  approved 
by  the  highest  state  court  without  an  opin- 
ion. Gleason  v.  White,  199  U.  S.  64,  25 
Sup.  Ct.  Rep.  782,  50:  87 

2184.  Alleged  errors  of  a  state  court, 
which  involve  questions  either  of  fact  or  of 
state,  and  not  of  Federal,  law,  are  not  re- 
viewable in  the  United  States  Supreme  Court 
on  writ  of  error.  Quimby  v.  Boyd,  128  U. 
S.  488,  9  Sup.  Ct.  Rep.  147,  32:  502 
Cited  In  Dower  v.  Richards,  151  U.  S    (572,  3S 

L.  ed.  310,  14  Sup.  Ct.  Rep.  452. 

2185.  In  actions  at  law  this  court  has  no 
jurisdiction  to  revise  the  decision  of  the 
highest  court  of  a  state  upon  a  pure  ques- 
tion of  fact,  although  a  Federal  question 
might  arise  if  the  question  of  fact  were  ae- 
cided  in  a  particular  way.  Israel  v.  Arthur, 
152  U.  S.  355,  14  Sup.  Ct.  Rep.  585, 

38:  474 
Cited  in  Michigan  ex  rel.  Atty.  Gen.  v.  Flint. 
&  P.  M.  R.  Co.  152  U.  S.  368,  38  L.  ed. 
482,  14  Sup.  Ct.  Rep.  586 — Bartlett  v.  Lock- 
wood,  160  U.  S.  368,  40  L.  ed.  459,  16  Sup. 
Ct.  Rep.  334 — B.  Bement  &  Sons  v.  National 
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Harrow  Co.  186  U.  8.  88,  46  L.  ed.  1066, 
22  Sup.  Ct.  Rep.  747. 

2186.  The  relation  of  a  person  to  the  bus- 
iness of  a  corporation  is  one  of  fact,  v^hich 
is  not  open  to  inquiry  on  writ  of  error  to 
a  state  courf.  New  York  ex  rel.  Parke;  D. 
&  Co.  V.  Roberts,  171  U.  S.  658,  19  Sup.  Ci. 
Rep.  58,  43:  323 

2187.  A  finding  of  fact  by  a  state  trial 
court  as  to  the  law  of  another  state  and  its 
application  under  tiie  decisions  of  the  courts 
01  that  state  is  binding  upon  the  Supreme 
Court  of  the  United  sSites  on  error  to  the 
supreme  court  of  the  former  state,  which 
decided  that  such  finding  of  the  trial  court 
was  conclusive  upon  it.  Eastern  Bldg.  &  L. 
Asso.  V.  Ebaugh,  185  U.  S.  114,  22  Sup.  Ct. 
Rep.  566,  46:  830 

2188.  The  physical  and  mental  condition 
of  a  juror  and  his  competency  to  return  a 
verdict,  on  which  there  are  conflicting  opin- 
ions of  experts  in  evidence,  is  a  question  of 
fact  which  the  Supreme  Court  of  the  United 
States  cannot  review  on  writ  of  error  to  a 
state  court.  Re  Buchanan,  158  U.  S.  31, 
15  Sup.  Ct.  Rep.  723,  39:  884 
Cited  in  Stanley  v.  Schwalby,  162  T7.  S.  278, 

40  L.  ed.  968,  16  Sup.  Ct.  Rep.  754 — Noble 
y.  Mitchell,  164  U.  S.  873,  41  L.  ed.  474,  17 
Sup.  Ct.  Rep.  110. 

2189.  Findings  of  fact  upon  which  de- 
pends the  answer  to  the  question  whether  or 
not  certain  transactions  were  invalid  under 
the  bankrupt  act  as  operating  to  give  a 
creditor  an  unlawful  preference  are  conclu- 
sive upon  the  Supreme  Court  of  the  United 
States,  in  reviewing,  by  writ  of  error,  the 
judgment  of  a  state  court.  Eau  Claire  Nat. 
Bank  v.  Jackman,  204  U.  S.  522,  27  Sup.  Ct. 
Rep.  391,  51 :  596 

2190.  The  question  whether  a  schedule  of 
interstate  freight  rates  filed  with  the  Inter- 
state Commerce  Commission  was  posted  as 
required  by  the  act  to  regulate  commerce  is 
not  open  in  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state 
court,  where  the  latter  court  in  effect  de- 
clared that  such  schedule  was  conceded  to 
have  been  filed  and  published  in  conformity 
with  the  statute,  and  it  does  not  appear 
that  if  the  court,  having  the  evidence  before 
it,  had  not  treated  the  case  as  presented,  it 
might  not  have  considered  the  facts  in  rela- 
tion to  the  publication  of  the  schedule,  and 
affirmatively  found  facts  compelling  the  con- 
clusion that  the  statute  had  been  complied 
with,  even  if  such  inference  was  not  suffi- 
ciently sustained  by  the  findings  of  the  trial 
court  which  the  appellate  court  adopted. 
Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co. 
204  U.  S.  426,  27  Sup.  Ct.  Rep.  350,     51 :  553 

2191.  Findings  of  fact  or  questions  of  lo- 
cal law  upon  which  depends  a  party's  right, 
under  U.  S.  Rev.  SUt.  i  2339  (U.  S.  Com  p. 
Stat.  1901,  p.  1437),  to  the  protection  of 
vested  water  rights,  are  not  reviewable  in 
the  Supreme  Court  of  the  United  States  on 
writ  of  error  to  a  state  court.  Telluride 
Power  Transmission  Co.  v.  Rio  Grande  West- 


em  R.  Co.  187  U.  8.  569,  28  Sup.  Ct.  Rep. 
178,  47: 307 

2192.  Where  the  single  Question  present- 
ed to  the  state  court  was  whether  there  bad 
been  partition  of  lands  between  tenants  in 
common,  its  decision  that  the  proof  was  in- 
sufficient to  establish  partition  decides  no 
question  of  Federal  law,  and  is  not  subject 
to  review  in  the  United  States  Supreme 
Court.  Phillips  v.  Mound  City  I^nd  & 
Water  Asso.  124  U.  S.  605,  8  Sup.  Ct.  Rep. 
657,  31:588 
Cited   in   California  Powder  Works  v.   Daviii, 

151  U.  S.  306,  38  L.  ed.  208,  14  Sup.  Ct. 
Rep.  850 — Crystal  Springs  Land  &  Water 
Co.  V.  Los  Angeles,  177  U.  S.  160,  44  L. 
ed.  720,  20  Sup.  Ct.  Hep.  673 — Uooker  ▼. 
Los  Angeles,  188  U.  S.  318,  47  L.  ed.  491. 
68  L.R.A.  477,  23  Sup.  Ct.  Rep.  806 — Crystal 
Springs  Land  &  Water  Co.  v.  Los  Angeles, 
76  Fed.  152 — Crystal  Springs  Land  ft  Water 
Co.  V.  Los  Angeles,  82  Fed.  117. 

2193.  A  finding  of  a  state  court  that,  when 
a  commutation  entry  under  the  homestead 
laws  was  allowed,  neither  the  entryman  nor 
the  land  officers  had  actual  knowledge  of  the 
amendment  of  U.  S.  Rev.  Stat.  $  2301.  by 
the  act  of  March  3,  1891  (26  Stat  at  L. 
1098,  chap.  561,  U.  S.  Comp.  Stat.  1901,  p. 
1406),  which  made  such  commutation  pre- 
mature, is  a  finding  of  fact,  and,  therefore, 
conclusive  on  the  Federal  Supreme  Court, 
on  a  writ  of  error  to  the  state  court.  Hill 
V.  McCord,  195  U.  S.  395,  25  Sup.  Ct.  Rep. 
96,  49: 251 

2194.  A  judgment  of  the  highest  court  of 
a  state,  which,  reversing  the  trial  court,  up- 
holds as  against  a  pre-emptor  a  patent  from 
the  United  States  under  the  Dalles  military 
wagon  road  grant  made  by  the  act  of  Feb- 
ruary 25,  1867  (14  Stat  at  L.  409,  chap. 
77),  resting  its  conclusion  upon  the  general 
proposition  that  there  was  no  competent 
proof  to  impeach  the  records  of  the .  Land 
Department  or  to  overthrow  the  presump- 
tion of  validity  which  attends  a  patent  from 
the  United  States,  will  not  be  reversed  upon 
any  presumption  as  to  what  might  have 
been  the  testimony  upon  which  the  trial 
court  made  its  finding  that  the  land  was 
situated  entirely  outside  the  limits  of  the 
grant,  where  such  testimony,  though  taken 
and  reported  by  a  referee,  is  not  preserved 
in  the  record.  Andrews  v.  Eastern  Ore^pon 
Land  Co.  203  U.  S.  127,  27  Sup.  Ct.  Rep. 
42,  51:119 

2195.  A  finding  by  a  state  court  that  war- 
rants issued  under  and  by  virtue  of  certain 
acts  of  the  state  legislature  were  issued  with 

•intent  to  have  them  circulate  as  money  is 
not  a  finding  of  fact,  but  is  in  the  nature  of 
a  legal  conclusion  reviewable  on  writ  of 
error  froni  the  Supreme  Court  of  the  Unit- 
ed States.  Houston  A  T.  C.  R.  Co.  v.  Texas, 
177  U.  S.  66,  20  Sup.  Ct  Rep.  545,      44:  673 

2196.  The  Supreme  Court  of  the  United 
States,  though  bound  by  an  agreed  state- 
ment of  facts  when  reviewing  the  judgment 
of  a  state  court,  may  inquire  whether  the 
facts   agreed    upon    support   the   judgment. 
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Kell^  ▼.  Rhoads,  188  XT.  S.  1,  23  Sut>.  Ct. 
Bep.  259,  47:  359 

Editorial  note. 

BeTiew  of  questions  of  fact  on  writ  of 
error  to  a  state  court.  49:  546 

Findings  by  Jnry. 

2197.  The  verdict  of  the  jury  settles  all 

?ue8tion8  of  fact  on  a  writ  of  error  from  the 
Jnited  States  Supreme  Court  to  a  state 
court  Smiley  v.  Kansas,  196  U.  S.  447,  25 
Sup.  Ci  Rep.  289,  49:  546 

Cited  in  Chrisman   v.   Miller,   197   U.   S.   319, 
49  L.  ed.  772,  25  Sop.  Ct.  Bep.  468. 

2198.  The  appellate  courts  cannot,  upon 
writ  of  error,  set  aside  the  verdict  of  a  jury 
on  the  ground  that  it  is  not  justified  by  the 
evidence.  Shauer  v.  Alterton,  151  U.  S. 
607, 14  Sup.  Ct.  Rep.  442,  38:  286 
ated  in  Texas  &  P.  R.  Co.  v.  Patton,  9  C.  C. 

A.  499,  23   U.   S.   App.   319,   61   Fed.   271. 

2199.  The  question  whether  a  finding  of 
the  jury  is  against  evidence  cannot  be  ex- 
amined on  writ  of  error  from  a  state  court 
ly  the  Supreme  Court  of  the  United  States. 
Missouri.  K,  &  T.  R.  Co.  v.  Haber,  169  U.  S. 
613, 18  Sup.  Ct.  Rep.  488,  42:  878 

2200.  The  sufficiency  of  evidence  to  be  sub- 
mitted to  the  jury  cannot  be  reviewed  by  the 
Supreme  Court  of  the  United  States  on  writ 
of  error  to  a  state  court.  Noble  v.  Mitchell, 
164  U.  S.  367,  17  Sup.  Ct.  Rep.  110,    41 :  472 

2201.  The  question  whether  the  evidence 
in  the  case  was  sufficient  to  justify  the  ver- 
dict of  a  jury,  and  the  question  whether  the 
Constitution  of  the  state  was  complied  with, 
or  not,  in  the  proceedings  on  the  trial,  arc 
not  Federal  questions  which  the  Supreme 
Court  of  the  United  States  can  review. 
Baldwin  v.  Kansas,  129  U.  S.  52,  9  Sup.  Ct. 
Rep.  193,  32:  640 
Cited  In   Brown   v.   Maisachusetts,    144   U.    S. 

580.  36  L.  ed.  661.  12  Sup.  Ct.  Rep.  757— 
Colombia  Water  Power  Co.  v.  Columbia  Elec- 
tric Street  R.  Light  ft  P.  Co.  172  U.  S.  488, 
43  L.  ed.  526.  19  Sup.  Ct.  Rep.  247— BoIIn  v. 
Nebraska.  176  U.  S.  86,  44  L.  ed.  383,  20 
Sap.  Ct.  Rep.  287 — Eastern  Bldg.  &  L.  Asso. 
▼.  WelHng,  181  U.  S.  49,  45  L.  ed.  741.  21 
Sap.  Ct.  Rep.  531— Re  King,  46  Fed.  911— 
Carleton  v.  Rugg,  149  Mass.  562.  5  L.R.A. 
198,  14  Am.  St.  Rep.  446,  22  N.  E.  55. 

220Z  The  re-examination  of  facts  tried  by 
t  jury  in  a  state  court,  when  the  case  is 
taken  by  writ  of  error  to  the  Supreme  Court 
of  the  United  States,  is  limited  by  the  7th 
Amendment  of  the  Federal  Constitution, 
providing  that  no  fact  tried  by  a  jury  shall 
be  otherwise  re-examined  in  any  court  of 
the  United  States  than  according  to  the 
rules  of  the  common  law.  Chicago,  B.  &  Q. 
R.  Co.  v.  Chicago,  166  U.  8.  226,  17  Sup.  Ct. 
Rep.  581,  41 :  979 

Cited  In  Capital  Traction  Co.  v.  Hof,   174  U. 

U.  12,  43  li.  ed.  877,  19  Sup.  Ct.  Rep.  580— 

Maxwell  v.   Dow,   176  U.   S.   598,   44   L.   ed. 

603,  20  Sup.  Ct.  Rep.  448 — Western  U.  Tele;?. 

Co.  ▼.   Call  Pub.   Co.   181   U.   S.    103,   45   L. 

ed.   771.   21    Sup.    Ct.    Rep.    661 — Smiley    v. 

Kansas.   196  U.    S.   454.   49   L.   ed.   550,   25 

8np.  Ct.  Rep.  289 — Kinkade  v.  Witberop,  29 

Wash.  16,  69  Pac.  899. 


2203.  The  ascertainment  by  a  jury  of  just 
compensation  in  an  eminent  domain  case 
being  provided  for  by  the  state  Constitu- 
tion in  Illinois,  it  can  be  re-examined  in  the 
Supreme  Court  of  the  United  States  on 
writ  of  error  only  in  accordance  with  the 
rules  of  *the  common  law  respecting  facts 
tried  by  a.  jury,  although  the  right  to  a  jury 
trial  would  not  exist  in  the  absence  of  an 
express  constitutional  provision  on  the  sub- 
ject. Chicago,  B.  &  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  17  Sup.  Ct.  Rep.  581, 

41 :  979 
Cited  in   Richmond  v.   Henderson.   48   W.   Va. 
403.  37  S.   E.  653. 

In  action  at  law  tried  without  Jury. 

2204.  The  Supreme  Court  of  the  United 
States  in  an  action  at  law,  at  least,  although 
tried  without  a  jury  has  no  jurisdiction  to 
review  the  decision  of  the  highest  court  of 
a  state  upon  a  pure  question  of  fact,  al- 
though a  Federal  question  would  or  would 
not  be  presented,  according  to  the  way  in 
which  the  question  of  fact  was  decided. 
Dower  v.  Richards,  151  U.  S.  658,  14  Sup. 
Ct.  Rep.  452,  38:  305 
Cited  in  Israel  v.  Arthur,  152  U.  S.  362,  38  L. 

ed.  478,  14  Sup.  Ct.  Rep.  583 — Re  Buchanan. 

158  U.  S.  36,  39  L.  ed.  887.  15  Sup.  Ct.  Rep. 
723 — Grand   Rapids   &   I.   R.   Co.   v.   Butler, 

159  U.  S.  91,  40  L.  ed.  86,  15  Sup.  Ct.  Rep. 
991 — Bartlett  v.  Lockwood.  160  U.  S.  368, 
40  L.  ed.  459.  16  Sop.  Ct.  Rep.  334 — Cen- 
tral P.  R.  Co.  V.  California.  162  U.  S.  115. 

40  L.  ed.  911.  16  Sup.  Ct.  Rep.  766 — Stan- 
ley V.  Schwalby,  162  U.  S.  278.  40  L.  ed. 
968,  16  Sup.  Ct.  Rep.  754— Noble  v.  Mit- 
chell, 164  U.  S.  373.  41  L.  ed.  474,  17  Sup. 
Ct.  Rep.  110— Bgan  v.  Hart.  165  U.  S.  189, 

41  L.  ed.  681,  17  Sup.  Ct.  Rep.  300 — Hed- 
rlck  V.  Atchison,  T.  &  S.  F.  R,  Co.  167 
V.  S.  677,  42  L.  ed.  322,  17  Sup.  Ct.  Rep. 
922— Turner  v.  New  York,  168  U.  S.  95,  42 
L.  ed.  394,  18  Sup.  Ct.  Rep.  38 — Rhodes  v. 
Iowa,  170  U.  S.  437,  42  L.  ed.  1100,  18  Sup. 
Ct.  Rep.  664 — Farmers'  Bank  v.  Roselle.  172 
U.  S.  641.  43  L.  ed.  1180.  19  Sup.  Ct.  Rep. 
875 — Gardner  v.  Bonestell.  180  U.  S.  370, 
45  L.  ed.  577,  21  Sup/  Ct.  Rep.  399 — Westr 
em  U.  Teleg.  Co.  v.  Call  Pub.  Co.  181  U.  S. 
103,  45  L.  ed.  771,  21  Sup.  Ct.  Rep.  561 — 
E.  Bement  &  Sons  v.  National  Harrow  Co. 
186  U.  S.  83,  46  L.  ed.  1064,  22  Sup.  Ct. 
Rep.  747 — Nashville,  C.  &  St.  L.  R.  Co.  v. 
Taylor,  86  Fed.  176. 

Finding  by  referee. 

2205.  Upon  writ  of  error  to  the  courts  of 
the  United  States,  the  Supreme  Court  can- 
not be  called  upon  to  decide  whether  a  find- 
ing of  fact  by  a  referee  should  be  set  as'de 
because  not  sustained  by  the  evidence.  But 
when  the  writ  is  to  a  state  court,  it  must 
consider  the  question  as  it  comes  to  it  from 
the  highest  court  of  the  state.  Where,  in 
such  state,  a  different  practice  prevails,  the 
rule  has  been  so  far^ — and  only  so  far — re- 
laxed as  to  permit  the  appellate  court  to  set 
aside  a  judgment  of  an  inferior  court  because 
against  the  weight  of  evidence,  when  there 
is  no  evidence  whatever  to  support  it,  or 
when  there  is  such  an  absence  of  evidence 
that  it  may  be  presumed  to  have  heen  given 
through  the  influence  of  passion,  prejudice, 
or  favor.    The  judgment  must  be  clearly  and 
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manifestly  wrong.    Melendy  v.  Rice,  94  U. 
S.  796,  24:  143 

Flnding^s  in  equity. 

2206.  Evidence  in  a  chancery  case  cannot 
be  re-examined  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state 
court,  but  a  finding  of  facts  is  conclusive. 
Egan  V.  Hart,  165  U.  S.  188,  17  Sup.  Ct. 
Rep.  300,  41 :  680 
Cited  In   Chicago,  B.  &  Q.  R.  Co.  y.  Chicago, 

166  U.  S.  246,  41  L.  ed.  988,  17  Sup.  Ct. 
Kep.  581 — Hedrlck  v.  Atchison,  T.  &  S.  F. 
R.  Co.  167  U.  S.  677.  42  L.  ed.  822,  17  B»up. 
Ct.  Rep.  922 — Turner  v.  New  York,  168  U. 
S.  95,  42  L.  ed.  394,  18  Sup.  Ct.  Rep. 
38— Nobles  v.  Georgia,  168  U.  S.  405,  42 
L.  ed.  518,  18  Sup.  Ct.  Rep.  87 — ^Backus  ▼. 
Fort  Street  Union  Depot  Co.  169  U.  S.  565, 
42  L.  ed.  858,  18  Sup.  Ct.  Rep.  446 — 
Rhodes  v.  Iowa,  170  U.  S.  437,  42  L.  ed. 
1100,  18  Sup.  Ct.  Rep.  664 — Gardiner  ▼. 
Bonestell,  180  U.  S.  370,  45  L.  ed.  577, 
21  Sup.  Ct.  Rep.  399 — Western  U.  Teleg. 
Co.  y.  Call  Pub.  Co.  181  U.  S.  103,  45 
L.  ed.  77,  21  Sup.  Ct.  Rep.  561 — E. 
Bement  &  Sons  y.  National  Harrow  Co. 
186  U.  S.  83,  46  L.  ed.  1066.  22  Sup.  Ct. 
Rep.  747 — Thajer  y.  Spratt,  180  U.  S.  353, 

47  L.  ed.  849,  23  Sup.  Ct.  Rep.  576 — German 
Say.  &  L.  Soc.  y.  Dormltzer,  192  U.  S.  129. 

48  L.  ed.  377,  24  Sup.  Ct.  Rep.  221 — Minne- 
apolis &  St.  L.  R.  Co.  y.  Minnesota,  193 
U.  S.  64,  48  L.  ed.  619,  24  Sup.  Ct.  Rep. 
396 — Adams  v.  Church,  193  XJ.  S.  513,  48 
L.  ed.  770,  24  Sup.  Ct.  Rep.  512 — Clipper 
Min.  Co.  y.  Eli  Min.  ft  Land  Co.  194  U.  S. 
222,  48  L.  ed.  948.  24  Sup.  Ct.  Rep.  632— 
Slmonson  y.  Sinsheimer,  40  C.  C.  A.  477,  8 
N.  B.  Rep.  156,  100  Fed.  429. 

2207.  The  findings  of  fact  made  in  a  state 
court  in  a  suit  in  equity  are  conclusive  upon 
the  Supreme  Court  of  the  United  States  on 
writ  of  error  to  that  court.  E.  Bement  & 
Sons  Co.  V.  National  Harrow  Co.  186  U.  S. 
70,  22  Sup.  Ct.  Rep.  747,  46:  1058 
Cited  in  Thayer  y.  Spratt,  189  U.   S.  853,  47 

L.  ed.  849,  23  Sup.  Ct.  Rep.  576 — Kaufman 
y.  Tredway,  195  U.  S.  273,  49  L.  ed.  192, 
25  Sup.  Ct.  Rep.  33 — Edison  Phonograph  Co. 
•y.  Pike,  116  Fed.  865— Victor  Talking  Mach. 
Co.  y.  The  Fair,  118  Fed.  610. 

FIndingrs     affirmed     by     highest     state 
court. 

2208.  A  finding  of  fact  by  an  inferior  state 
court,  affirmed  in  the  highest  court  of  that 
state  by  a  divided  court,  is  conclusive  on  the 
Federal  Supreme  Court  in  reviewing  a  judg- 
ment of  the  highest  state  court.  Minneapo- 
lis &  St.  L.  R.  Co.  V.  Minnesota  ex  rel. 
Railroad  v.  Warehouse  Commission,  193  U. 
S.  53,  24  Sup.  Ct.  Rep.  396,  48:  614 

(f)  Practice  and  Procedure, 

2209.  Mere  error  in  administering  the 
criminal  law  of  a  state,  or  in  the  conduct  of 
a  criminal  trial, — no  Federal  right  being  in- 
vaded or  denied, — cannot  be  considered  by 
the  Supreme  Court  of  the  United  States  on 
writ  of  error  to  a  state  cou'-t.  Gibson  v. 
Mississippi,  162  U.  S.  565,  16  Sup.  Ct.  Rep. 

904,  40: . 1075 

McDonald  v.  Massachusetts,  180  U.  S.  311. 
21  Sup.  Ct.  Rep.  389,  45:  542 ' 


Moore  v.  Mississippi,  169  U.  S.  673,  16  Sup. 
Ct.  Rep.  179,  40:  301 

2210.  On  a  writ  of  error  to  a  state  court 
to  review  a  judgment  in  an  action  in  the  na 
ture  of  quo  warranto,  which  action  is  a  spe- 
cial, summary  one  provided  by  statute,  and 
is  alleged  not  to  constitute  "due  process  of 
law,"  the  question  before  this  court  is  not 
whether  the  courts  below,  having  jurisdic- 
tion of  the  case  and  the  parties,  have  fol- 
lowed the  law,  but  whether  the  law,  if  fol- 
lowed, would  have  furnished  the  protection 
guaranteed  by  the  Constitution.  Irres^ulari- 
ties  and  errors  in  the  proceeding  must  be 
corrected  in  the  state  court.  This  court  will 
only  examine  the  power  of  the  court  below 
to  proceed  at  all.  Kennard  v.  Louisiana,  92 
U.  S.  480,  23:  478 
Distinguished   in   Tajlor   v.    Beckham,    178    U. 

S.    581,    44    L.   ed.    1202,    20    Sup.    Ct.    Rep. 
890. 

Cited  in  Kelly  v.  Pittsburgh,  104  U.  S.  80, 
26  L.  ed.  659 — Wilson  v.  North  Carolina, 
169  U.  S.  594,  42  L.  ed.  871,  18  Sup.  Ct, 
Rep.  435 — Taylor  v.  Beckham,  178  U.  8. 
571,  44  L.  ed.  1198,  20  Sup.  Ct.  Rep.  890— 
French  v.  Barber  Asphalt  Paving  Co.  181 
U.  S.  337.  45  L.  ed.  887,  21  Sup.  Ct.  Rep. 
625— Re  Ah  Lee,  6  Sawy.  416.  5  Fed.  905 
—Wilson  v.  State,  122  N.  C.  1108  Appx. 

2211.  The  decision  of  a  state  court  as  to 
what  constitutes  the  commencement  of  a 
suit  in  that  court  is  not  reviewable  in  the 
Supreme  Court.  Richmond  Min.  Co.  v. 
Rose,  114  U.  S.  576,  5  Sup.  Ct.  Rep.  1055, 

29:  273 

2212.  The  decision  by  a  stnte  court,  that 
an  allegation  of  false  and  fraudulent  repre- 
sentations implies  a  knowledge  of  their 
falsity,  and  that,  if  an  express  allegation 
of  the  scienter  were  necessary,  the  omission 
would  be  cured  by  the  verdict,  does  not  in- 
volve any  Federal  question  for  review  by 
the  Supreme  Court  of  the  United  States. 
For^h  V.  Vehmeyer,  177  U.  S.  177,  20  Sup. 
Ct.  Rep.  623,  44:  723 
Cited  in  BuUis  v.  O'Beirne,  195  U.  S.  617,  49 

L.  ed.  346,  25  Sup.  Ct.  Rep.  118. 

Extent  of  jurisdiction. 

2213.  The  judgment  of  the  state  court 
respecting  the  extent  of  its  equitable  juris- 
diction is  not  reviewable  bv  this  court. 
Smith   V.   Adsit,    16   Wall.   185,         21:310 

Selection  of  Jury. 

2214.  Error  in  summoning  jurors  in  a 
state  court  cannot  be  reviewed  by  the  Su- 
preme Court  of  the  United  States  if  no 
Federal  right  was  invaded  or  denied.  Gib- 
son V.  Mississippi,  162  U.  S.  565,  16  Sup. 
Ct.  Rep.  904,  40:  1075 
Smith  V.  Mississippi,  162  U.  S.  592,  16  Sup. 

Ct.  Rep.  900,  40:  1082 

2215.  On  an  application  to  the  United 
States  Supreme  Court  for  a  writ  of  error 
to  a  stnte  court,  upon  the  ground  that  a 
state  statute  as  construed  by  the  latter 
court  deprived  the  petitioners  of  a  trial  by 
an  impartial  jury,  the  supreme  court  will 
consider  only  rulings  on  the  challenges  of 
the  jurors   who   actually   sat  at  the   trial. 
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Re  Spies  (Spies  v.  Illinois)   123  U.  S.  131, 
S  Sup.  ( t.  Rep.  27,  31 :  80 

Citttl  in  Garlitz  v.  State,  71  Md.  301,  4  L.R.A. 
604.  18  Atl.  39. 

Parties. 

2216.  The  question  whether  one  not  a 
party  to  a  marshal's  bond  given  to  the 
I'nited  States  can  maintain  a  suit  upon  it 
in  bis  own  name  without  suing  in  the  name 
of  the  United  States  for  his  use  cannot  be 
examined  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  the  state 
court,  where  tbe  plaintiff  mu  error  did  not, 
and  could  not,  claim  any  right,  title,  priv- 
ilege, or  exemption  by  or  under  the  mar- 
.^hal's  bond,  or  any  act  of  Congress  giving 
authority  to  sue  the  obligors  for  a  breach 
of  the  condition.  Montgomery  v.  Hernandez, 
12  Wheat.  129,  6:  575 
CUed  in  Kx    parte  Crane.  5  Pet.  204,  8  L.  ed. 

I»8— Smith  T.  Hunter.  7  How.  743,  12  L.  ed. 
89<J — Doe  ex  dem.  Barbarie  v.  Eslava,  9  How. 
444.  1.^  L.  ed.  209 — Henderson  t.  Tennessee, 
10  How.  323,  13  L.  ed.  439 — Hale  y.  Gaines, 
2*J  How.  100,  16  L.  ed.  269 — Long  v.  Con- 
Terse.  91  U.  S.  113.  23  L.  ed.  235— Miller 
T.  National  Bank.  106  U.  H.  544,  27  L.  ed. 
'2'M).  1  Sup.  Ct.  Rep.  536 — Whitten  v.  Tom- 
Mnson.  160  U.  S.  238,  40  L.  cd.  411,  16  Sup. 
Ct.  Kop.  297 — Tyler  r.  Registration  Ct. 
J'^dgps,  179  U.  S.  408,  46  L.  ed.  254,  21 
Sap.  Ct.  Rep.  206 — Baker  v.  Biddle,  Baldw. 
40.1.  Fed.  Cas.  No.  764 — Lee  v.  Kaufman,  3 
Hughes.   133,    Fed.   Cas.   No.  8,191. 

2217.  Whether  the  bondholders  of  a  cor- 
poration are  indispensable  parties  to  a  suit 
instituted  by  the  attorney  general  in  the 
name  of  the  state  to  enforce  a  forfeiture  of 
the  company's  charter  for  an  alleged  viola- 
tion of  its  terms  is  not  a  question  which 
the  Supreme  Court  can  review  on  writ  of 
error  to  a  state  court.  New  Orleans  Water- 
\«ork8  Co.  V.  Louisiana,  185  U.  S.  336,  22 
^up.  a.  Rep.  691,  46:  936 

2218.  The  substitution  of  a  party  by  a 
«tite  court  upon  the  death  of  the  plaintiff 
after  judgment  is  a  question  which  that 
(^urt  has  the  exclusive  right  to  determine. 
Kenaud  v.  Abbott,  116  U.  S.  277,  6  Sup.  Ct. 
Rep.  1194,  29:  629 

Pleadings. 

See  also  infra,  2228. 

2219.  Questions  of  pleading,  when  con- 
Mdered  solely  as  questions  of  state  practice, 
are  outside  the  scope  of  review  on  writ 
of  error  to  a  state  court.  National  Foundry 
k  Pipe  Works  v.  Oconto  City  Water  Supply 
Co.  183  U.  S.  216,  22  Sup.  Ct.  Rep.  Ill, 

46:  157 
Grand  Rapids  &  I.  R.  Co.  v.  Butler,  159  U. 

S.  87,  15  Sup.  Ct  Rep.  991.  40:  85 

Johnson  v.  Drew,  171  U.  S.  93,  18  Sup.  Ct. 

Rep.  800,  43:  88 

2220.  Exceptions  taken  to  the  formality 
or  technical  accuracy  of  the  pleadings  in  a 
criminal  prosecution  in  a  state  court  can- 
no*  be  considered  by  the  Supreme  Court  of 
the  Tnited  States  on  writ  of  error  to  thnt 
court.     Fox  V.  Ohio,  5  How.  410,       12:  213 


Evidence. 

See  also  supra,  2133-2135. 

2221.  Questions  of  evidence  are  not  re- 
viewable on  writ  of  error  to  a  state  court. 
Central  P.  R.  Co.  v.  California,  162  U.  S. 
91,  16  Sup.  Ct.  Rep.  766,  40:  903 
Martin  v.  Marks,  97  U.  S.  345,  24:  940 
Williams  v.  Norris,  12  Wheat.  117,     6:  571 

2222.  The  jurisdiction  of  this  court,  when 
a  case  is  brought  up  from  a  state  court, 
under  the  25th  section  of  the  judiciary  act, 
does  not  extend  to  questions  of  evidence 
ruled  by  that  court,  unless  it  is  sought  to 
give  such  evidence  effect  for  other  purposes 
over  which  this  court  has  jurisdiction. 
Mackay  v.  Dillon,  4  How.  421,  11:  1038 
Cited  in  Dower  v.  Richards,  151  U.  8.  667,  38 

L.   ed.   309,   14   Sop.   Ct.  Rep.  452. 

Instructions. 

2223.  An  instruction  by  a  state  court  to 
the  jury,  not  presenting  a  Federal  question, 
is  not  considered  on  writ  of  error.  Han- 
nibal &  St.  J.  R.  Co.  V.  Missouri  River 
Packet  Co.  125  U.  S.  260,  8  Sup.  Ct.  Rep. 
874,  31:731 

New  trial. 

See  also  infra,  4484. 

2224.  The  granting  or  refusing  of  a  mo- 
i  tion  for  a  new  trial  is  a  matter  of  discretion 

which  is  not  reviewable  in  the  Supreme 
Court  of  the  United  States  upon  writ  of 
error  to  a  state  court.  Smith  v.  Mississippi, 
162  U.  S.  592,  16  Sup.  Ct.  Rep.  900, 

40:  1082 

Practice  on  appeal;  bill  of  review. 

2225.  The  decision  of  a  state  court  that  a 
writ  of  error  from  one  state  court  to  another 
is  the  beginning  of  a  new  suit  within  the 
meaning  of  the  limitation  clause  of  the  Fed- 
eral bankrupt  law  is  not  reviewable  in  the 
Supreme  Court  of  the  United  States,  or,  if 
reviewable,  should  be  followed  by  that  court. 
Jenkins  v.  International  Bank,  106  U.  S. 
571,  2  Sup.  Ct.  Rep.  1,  27:  304 

2226.  Questions  as  to  the  time  within 
which,  and  the  grounds  upon  which,  a  bill 
of  review  can  be  maintained  in  a  state 
court,  are  not  reviewable  by  the  Supreme 
Court  of  the  United  States  on  writ  of  error 
to  a  state  court.  Central  Nat.  Bank  v. 
Stevens,  169  U.  S.  432,  18  Sup.  Ct.  Rep.  403, 

42:  807 

(3)  Bevietoahility  of  Federal  Questions. 

Prejudicial  Error,  see  infra,  5186. 

2227.  When  the  decision  of  a  question 
wholly  within  the  exclusive  jurisdiction  of 
the  state  court  is  sufficient  to  dispose  of  the 
litigation,  the  Supreme  Court  will  not  ex- 
amine the  Federal  question.  McManus  v. 
O'Sullivan,  91  U.  S.  678,  23:  390 
Cited  in  Hale  v.  Akers,   132  U.  S.  665,   33  L. 

ed.  446,  10  Sup.  Ct.  Rep.  177. 

2228-30.  Whether  a  right  or  privilege 
claimed  under  the  Constitution  or  laws  of 
tbe  United  States  was  distinctly  and  suffi- 
ciently pleaded  and  brought  to  the  notice 
of  a  state  court  is  itself  a  Federal  question. 
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in  the  decision  of  which  the  Supreme  Court 
of  the  United  States  on  writ  of  error  is  not 
concluded  by  the  view  taken  by  the  highest 
state  court.  Covington  &  L.  Tump.  Koad 
Co.  v.  Sandford,  164  U.  S.  578,  17  Sup.  Ct. 
Rep.  198,  41 :  560 

Mitchell  V.  Clark,  110  U.  S.  633,  4  Sup.  Ct. 

Rep.  170,  312,  28:  279 

Erie  R.  Co.  v.  Purdy,  185  U.  S.  148,  22  Sup. 

Ct.  Rep.  605,  46:  847 

Carter  v.  Texas,  177  U.  S.  442,  20  Sup.  Ct 

Rep.  687,  44:839 

Erie  R.  Co.  v.  Purdy,  186  U.  S.  152,  22  Sup. 

Ct.  Rep.  605,  46:  850 

Martin  v.  Texas,  200  U.  S.  319,  26  Sup.  Ct. 

Rep.  338,  50:  498 

2231.  Where  a  right  is  set  up  under  an 
act  of  Congress,  any  matter  of  law  found 
in  the  record,  decided  by  the  highest  court 
of  the  state,  bearing  on  that  right,  can  be 
re-examined  here.  Republican  River  Bridge 
Co.  V.  Kansas  P.  R.  Co.  92  U.  S.  315, 

23:  515 

2232.  A  claim  of  immunity  from  liability 
for  attorneys'  fees  as  one  of  the  elements  of 
damages  under  an  injunction  bond  given  in 
a  Federal  court  presents  a  Federal  question 
for  review  on  writ  of  error  to  the  state 
court  from  the  Supreme  Court  of  the  United 
States.  Tullock  v.  Mulvane,  184  U.  S.  497, 
22  Sup.  Ct  Rep.  372,  46:  657 

2233.  The  dismissal  of  a  writ  of  habeas 
corpus  by  the  highest  court  of  the  state 
having  jurisdiction  of  the  case  is  reviewable 
by  the  Supreme  Court  of  the  United  States, 
on  writ  of  error,  if  it  denies  the  prisoner 
any  right  specially  set  up  and  claimed  by 
him  under  the  Constitution,  laws,  or  treaties 
of  the  United  States.  Tinsley  v.  Anderson, 
171  U.  S.  101,  18  Sup.  Ct  Rep.  805,  43:  91 
Cited  in  Day  v.  Conley,   179  U.  S.  680,  45  L. 

ed.  383.  21  Sap.  Ct.  Rep.  017 — Minnesota 
V.  Brundage,  180  U.  S.  502,  46  L.  ed.  641, 
21  Sup.  Ct.  Rep.  455— Storti  v.  Massacbu- 
setts.  183  U.  S.  141.  46  L.  ed.  124,  22  Sup. 
Ct  Rep.  72— -O'Neal  v.  United  States.  190 
U.  S.  38,  47  L.  ed.  946.  23  Sup.  Ct.  Rep. 
776 — Bessette  v.  W.  B.  Conkey  Co.  194  U. 
8.  334,  48  L.  ed.  1004,  24  Sup.  Ct  Rep. 
665 — Re  O'Brien^  96  Fed.  132 — Telegram 
Newspaper  Co.  v.  Com.  172  Mass.  298.  44 
L.R.A.  161,  70  Am.  St.  Rep.  280,  52  N.  B. 
445. 

2234.  A  judgment  of  a  state  court  against 
the  validity  of  an  authority  set  up  under 
the  United  States  by  defendants  in  an  ac- 
tion of  trespass  to  try  title,  so  far  as  it 
necessarily  involves  the  decision  of  a  ques- 
tion of  law,  presents  a  question  for  review 
by  the  Supreme  Court  of  the  United  States, 
whether  that  question  depends  upon  the 
Constitution,  laws,  or  treaties  of  the  United 
States,  or  upon  the  local  law,  or  upon  prin- 
ciples of  general  jurisprudence.  Stanley  v. 
Schwalby,  162  U.  S.  255,  16  Sup.  Ct  Rep. 
754,  40: 960 

Treaties. 

2235.  If  the  validity  or  construction  of 
a  treaty  of  the  United  States  is  drawn  in 
question,  and  the  decision  is  against  the 
validity,   or   the    title   specially    set   up    by 


either   party  under   the   treaty,   this  court 

has  jurisdiction  to  ascertain  that  title  and 

determine   its   legal   validity,    and    is    not 

confined  to  the  abstract  construction  of  the 

treaty  itself.     Martin  y.  Hunter,  1   Wheat 

304  4:  9T 

Cited  m  Pollard  v.  Klbbe,  14  Pet  416,  10  L. 

ed.  621— Mobile  v.  Bslava,  16  Pet  250,  10 

L.  ed.  954 — ^Lytle  v.  Arkansas,  22  How.  203, 

16  L.  ed.  810. 

Repugnancy  of  state  statute  to  Federal 
law  generally. 

See  also  supra,  2126-2130. 

2236.  In  a  case  before  the  Supreme  Court 
in  which  a  state  law  is  claimed  to  be  in  con- 
travention of  the  United  States  Constitution, 
it  has  jurisdiction  of  the  entire  case  and 
of  all  questions  involved  in  it.  Scott  v. 
Donald,  165  U.  S.  58,  17  Sup.  Ct.  Rep.  265, 

41 :  632 

Cited  in  Holt  v.  Indiana  Mfg.  Co.  26  C.  C.  A. 

304.  46  U.  8.  App.  717.  80  Fed.  4— Illinois 

C.    R.    Co.    V.    Adams,    35    C.    C.    A.    639.    03 

.Fed.    856 — Dawson    v.    Columbia    Ave.    Sav. 

^Fund.  8.  D.  Title  &  T.  Co.  42  C.  C.  A.  264, 

102    Fed.    206 — Ex    parte    Jacobi.    104    Fed. 

681 — Louisville    Trust    Co.    v.    8tone,    46    C 

C.   A.  303,    107   Fed.   300. 

2237.  The  Supreme  Court  will  inquire 
whether  or  not  the  laws  of  a  state,  as  ex- 
pounded by  the  highest  tribunal  of  that 
state,  have,  in  their  application  to  the  in- 
stant case,  come  into  collision  with  an  act 
of  Congress,  and  thereby  deprived  a  citizen 
of  a  right  to  which  the  act  entitles  him. 
Gibbons  v.  Ogden,  9  Wheat.  1,  6:  23 
Cited  in   Parkersburg  &  O.  River  Transp.  Co. 

V.  Parkersburg,  107  U.  S.  705,  27  L.  ed. 
589,  2  Sup.  Ct.  Rep.  732. 

2238.  This  court  will  consider  the  opera- 
tion and .  effect  of  a  state  statute  for  the 
purpose  of  determining  whether  it  is  a 
just  exercise  of  a  state  power,  or  is  in- 
tended by  roundabout  means  to  invade  the 
domain  of  Federal  authority.  Morgan's  L. 
&  T.  R.  &  S.  S.  Co.  V.  Board  of  Health  of 
Louisiana,  118  U.  S.  455,  6  Sup.  Ct.  Rep. 
1114,  30:  237 
Cited  In  Collins  v.  New  Hampshire,  171  U.  8. 

34,  43  L.  ed.  61,  18  Sup.  Ct.  Rep.  768-^ 
Western  U.  Teleg.  Co.  v.  New  York,  3  L.R.A. 
452,  2  Inters.  Com.  Rep.  536,  38  Fed.  655-^ 
Re  Higglns,  2  N.  B.  N.  Rep.  117.  97  Fed. 
776. 

2239.  A  state  decision  affirming  the  coo- 
stitutionality  of  a  statute  validating  a  void 
assessment  without  giving  the  landowners 
a  hearing  thereupon  is  against  a  right 
claimed  under  the  14th  Amendment,  and  is 
one  which  the  United  States  Supreme  Court 
may  review.  Spencer  v.  Merchant,  125  U. 
S.  345,  8  Sup.  Ct.  Rep.  921,  31 :  76S 
Di$tinffuUhed  in  Re  Union  College,  129  N.  T. 

313,  29  N.  E.  460. 

Impairment  of  oontrsct  obUgstlons;  ex* 
Istenoe  of  contract. 

See  also  supra,  2131,  2147. 

2240.  This  court  has  jurisdiction  to  de« 
termine  whether  an  amendment  of  the  Con- 
stitution of  a  state,  as  construed  by  the 
state  court,  impairs  the  obligation  of  a  coa- 
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trtet  of  the  state  previously  made.     Wil- 
liams ▼.  Louisiana,  103  U.  S.  637,      26:  595 

2241.  In  reviewing  the  judgment  of  a 
state  court  which  is  alleged  to  have  given 
effect  to  state  legislation  impairing  contract 
obligations  the  Supreme  Ccmri  decides  for 
itself  whether  there  was  a  contract  and 
whe^er  its  obligation  has  been  impaired. 
Furman  v.  NichoT,  8  Wall.  44,  19 :  370 

2242.  The  Supreme  Court  decides  for  it- 
self, on  writ  of  error  to  a  state  court, 
whether  a  contract  exists  within  the  protec- 
tion of  the  Federal  Constitution;  and  this, 
whether  such  contract  is  alleged  to  arise 
from  state  legislation,  or  by  agreement  with 
the  agents  of  a  state  by  its  authority,  or 
bj  stipulations  exclusively.  Louisville  Gas 
Co.  V.  Otizens'  Gaslight  Co.  115  U.  S.  683, 
6  Sup.  Ct.  Rep.  265,  29:  510 
Cited  In  Lehigh  Water  Co.  v.  Baston,  121  U. 

8.  392,  30  L.  ed.  1060,  7  Snp.  Ct.  Rep.  916 — 
Bryan  v.  Board  of  Education,  151  U.  8. 
650,  38  L.  ed.  302,  14  Sup.  Ct.  Rep.  466 — 
Mobile  &  O.  R.  Co.  v.  Tennessee,  153  U.  S. 
4d5,  38  L.  ed.  707,  14  Sup.  Ct.  Rep.  968— 
Bacon  v.  Texas,  163  U.  S.  219,  41  L.  ed. 
137,  16  Sup.  Ct.  Rep.  1023 — Douglas  v. 
Kentucky,  168  IT.  S.  502,  42  L.  ed.  557,  18 
Sap.  Ct.  Rep.  199 — Steams  v.  Minnesota,  179 
U.  S.  233,  45  L.  ed.  170,  21  Sup.  Ct.  Rep. 
73 — ^Terre  Haute  &  I;  R.  Co.  v.  Indiana, 
194  U.  S.  589,  48  L.  ed.  1129,  24  Sup.  Ct. 
Rep.  767. 

2243.  The  existence  or  nonexistence  of  a 
contract  the  obligation  of  which  is  alleged 
to  have  been  impaired  by  state  enactment 
will  be  determined  by  the  Supreme  Court 
of  the  United  States  for  itself  on  writ  of 
error  to  a  state  court.  Chicago,  B.  &  Q.  R. 
Co.  V.  Nebraska  ex  rel.  Omaha,  170  U.  S.  57, 
18  Sup.  Ct.  Rep.  513,  42:  948 
Cited  in  Wilson  v.  Standefer,  184  U.  8.  412,  46 

L.  ed.  618,  22  Sup.  Ct  Rep.  384. 

2244.  The  determination  of  the  existence 
or  nonexistence  of  the  contract  set  up,  as 
well  as  the  question  of  its  impairment  by 
state  statute,  is  within  the  paramount  au- 
thority of  the  Supreme  Court  of  the  United 
States  when  reviewing  the  final  judgment 
of  a  state  court  respecting  an  enactment  al- 
leged to  violate  the  contract  clause  of  the 
Constitution.  Douglas  v.  Kentucky,  168  U. 
8.  488,  18  Sup.  Ct.  Rep.  199,  42:  553 
Cited  in  McCallough  v.  Virginia,  172  U.  S.  110, 

43  L.  ed.  385,  19  Sup.  Ct.  Rep.  134— Walsh 
T.  Columbus,  H.  Valley  &  A.  R.  Co.  170 
U.  8.  475.  44  L.  ed.  551,  20  Sup.  Ct.  Rep. 
393 — Steams  v.  Minnesota,  170  U.  S.  233, 
45  L.  ed.  170,  21  Sup.  Ct.  Rep.  78 — Bank 
of  Kentucky  v.  Stone,  88  Fed.  397 — Los 
Angeles  City  Water  Co.  v.  Los  Angeles,  103 
Fed.  716. 

2245.  Where  the  judgment  of  the  highest 
eourt  of  a  state  gives  effect  to  a  state  law 
which  is  claimed  by  the  unsuccessful  party 
to  impair  the  contract  set  out  and  relied  on, 
the  Supreme  Court  of  the  United  States 
has  jurisdiction  to  determine  the  question 
vhether  such  a  contract  exists  as  claimed, 
and  whether  the  state  law  complained  of 
hnpairs  iU  obligation.    Mobile  &  O.  R.  Co. 


V.  Tennessee,  153  U.  S.  486, 14  Sup.  Ct.  Rep. 
968,'  38:793 

Cited   in    Scott   v.   McNeal,    154   U.   S.   45,   38 

L.  ed.  901,   14  Sup.   Ct  Rep.  1108 — Central 

Land  Co.   v.   Laidley,    169  U.    S.   Ill,  40   L. 

ed.  94,   16  Sup.  Ct.   Rep.  80 — Winona  ft  St. 

P.   Land   Co.   v.   Minnesota,    159  U.    S.   529, 

40  L.  ed.  248,  16  Sup.  Ct.  Rep.  83 — Shelby 
County  V.  Union  ft  Planters*  Bank,  161  U. 
S.  151,  40  L.  ed.  652,  16  Sup.  Ct.  Rep. 
558 — Phoenix  F.  ft  M.  Ins.  Co.  v.  Tennessee, 
161  U.  S.  182.  40*  L.  ed.  663,  16  Sup.  Ct. 
Rep.   468 — Cornell   v.    Green,    163   U.    S.    81, 

41  L.  ed.  78,  16  Sup.  Ct.  Rep.  969 — Bacon 
V.  Texas,  163  U.  S.  217,  41  L.  ed.  136.  16 
Sup.  Ct.  Rep.  1023 — Douglas  v.  Kentucky, 
168  U.  S.  502,  42  L.  ed.  558,  18  Sup.  Ct 
Rep.  199 — Chicago,  B.  ft  Q.  R.  Co.  v.  Ne- 
braska, 170  U.  S.  68.  42  L.  ed.  952,  18  Sup. 
Ct.  Rep.  613 — McCuIlongh  v.  Virginia,  172 
U.  S.  121,  43  L.  ed.  389,  19  Sup.  Ct.  Rep. 
134 — Steams  v.  Minnesota,  179  U.  S.  233, 
45  L.  ed.  170,  21  Sup.  Ct.  Rep.  73 — Wilson 
V.  Standefer,  184  17.  S.  412,  46  L.  ed.  618, 
22  Sup.  Ct.  Rep.  384 — Nashville,  C.  ft  St. 
L.  R.  Co.  V.  Taylor,  86  Fed.  185 — Bank  of 
Kentucky  v.  Stone,  88  Fed.  397 — Columbia 
Ave.  Sav.  Fund,  S.  D.  Title  ft  T.  Co.  v.  Daw- 
son, 130  Fed.  166 — Adams  v.  Tasoo  ft  M. 
Valley  R.  Co.  77  Miss.  260,  60  L.R.A.  78, 
24  So.  200 — Hunt  v.  Searcy,  167  Mo.  181, 
67  S.  W.  206 — Union  ft  Planters  Bank  v. 
Memphis,    101   Tenn.    167,   46   S.    W.    5o7. 

2246.  The  Federal  Supreme  Court  will  not 
be  bound  by  a  state  decision  declaring  that 
an  irrevocable  contract  was  created  by  a 
state  statute  which  is  directly  in  conflict 
with  the  settled  adjudications  of  the  former 
court,  and  was  not  made  in  time  to  enter 
into  the  consideration  of  the  parties  in 
forming  the  contract.  Citizens'  Sav.  Bank 
V.  Owensboro,  173  U.  S.  636, 19  Sup.  Ct.  Rep. 
571,  43: 840 

2247.  A  decision  of  a  state  court  that  a 
statutory  exemption  from  taxation  is  not 
a  valid  contract,  but  is  void  because  con- 
flicting with  the  state  Constitution  in  force 
when  it  was  enacted;  and  that,  therefore, 
no  contract  right  was  violated  in  subjecting 
the  property  to  taxation  under  a  later  act, 
—is  reviewable  in  the  Supreme  Court  of  the 
United  States.  Northwestern  University  v. 
Illinois,  99  U.  S.  309,  25:  387 

2248.  A  decision  of  the  highest  court  of  a 
state  that  a  state  statute  establishing  a 
charitable  association  did  not  affect  pre-ex- 
isting provisions  of  the  Code  against  the 
keeping  of  a  gaming  table  is  conclusive 
on  the  Federal  Supreme  Court  in  reviewing 
a  later  judgment  of  the  state  court  in  a 
case  in  which  the  statute  was  claimed  to 
constitute  a  contract,  and  that  a  later  re- 
pealing act  effected  an  impairment  of  the 
obligation  of  such  contract,  and  was,  there- 
fore, void.  Aicardi  v.  Alabama,  19  Wall. 
635,  22: 215 

Full  faith  and  credit. 

2249.  Where  the  Federal  Supreme  Court 
is  reviewing  the  judgment  of  the  state 
court  on  the  ground  that  full  faith  and 
credit  were  not  accorded  the  judicial  pro- 
ceedings of  another  state  it  must  judge  for 
itself  the  true  nature  and  effect  of  the  or- 


414 


APPEAL  AND  ERROK,  III.  d,  9,  k,   (1). 


der  relied  on.    Great  Western  Teleg.  Co.  v. 
Purdy,  162  U.  S.  329,  16  Sup.  Ct  Rep.  810, 

40:  986 

2250.  Where  the  state  court  refused  to 
enforce  a  judgment  of  a  court  of  a  sister 
state  enforcing  the  statutory  liability  of  a 
corporate  director,  because  it  was  of  the 
opinion  that  the  statute  was  a  penal  one. 
the  Federal  Supreme  Court  is  not  bound 
by  the  construction  given  to  such  statute 
by  the  courts  of  the  state  in  which  it  was 
enacted,  but  must  determine  for  itself 
whether  the  original  cause  of  action  was 
penal  in  the  international  sense.  Hunting- 
ton V.  Attrill,  146  U.  S.  657,  13  Sup.  Ct.  Rep. 
224,  36:  1123 

2251.  The  effect  to  be  given  by  courts  of 
one  state  to  provisions  for  bond,  sequestra- 
tion, receiver,  and  injunction,  made  in  a  de- 
cree for  alimony  of  a  court  of  another  state, 
depends  on  local  statutes  and  practice  of 
that  state,  and  cannot  be  inquired  into  by 
tue  Supreme  Court  of  the  United  States,  in 
reviewing  a  judgment  of  a  state  court  which 
is  claimed  to  have  denied  full  faith  and 
credit  to  a  judgment  of  a  court  of  another 
state.  Lynde  v.  Lynde,  181  U.  S.  183,  21 
Sup.  a.  Rep.  555,  45:  810 

Due  process  of  law. 

See  also  supra,  1124-1132,  2084,  2088, 
2123,  2150,  2163,  2210;  infra,  2255. 

2252.  Errors  in  administering  a  state 
statute  which  do  not  involve  jurisdiction  of 
the  Fubject  or  of  the  parties,  do  not  justify 
the  Supreme  Court  of  the  United  States,  in 
re-examining  the  judgment  of  the  state 
court,  to  hold  that  the  state  has  deprived, 
or  is  about  to  deprive,  plaintiffs  of  their 
property  without  due  process  of  law.  Lent 
V.  Tillson,  140  U.  S.  316,  11  Sup.  Ct.  Rep. 
825,  35: 419 
Cited  In  Fallbrook  Irrlg.  Dlst  v.  Bradley,  164 

U.  8.  170,  41  L.  ed.  392,  17  Sup.  Ct.  Rep. 
66 — Barber  Asphalt  Paving  Co.  v.  French, 
158  Mo.  654,  54  L.R.A.  501,  58  S.  W.  934^ 
Apex  Transp.  Co.  v.  Oarbade,  82  Or.  590, 
62  L.R.A.  516,  64  Pac.  867. 

2253.  Error  in  the  administration  of  a 
statute,  not  involving  jurisdiction  of  the 
subject-matter  and  of  the  parties,  could  not 
justify  this  court,  in  its  re-examination  of 
a  judgment  of  the  state  court,  upon  writ 
of  error,  in  holding  that  the  state  had  de- 
prived, or  was  about  to  deprive,  the  plain- 
tiffs of  their  property  without  due  process 
of  la\<r.  Chicago,  B.  i  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  17  Sup.  Ct.  Rep.  581,  41:  979 
Cited  in   Backus  v.   Fort  Street  Union   Depot 

Co.  169  U.  S.  565.  42  L.  ed.  857,  18  Sup. 
Ct.  Rep.  445 — Postal  Telog.  Cable  Co.  v. 
Chicago,  I.  ft  L.  R.  Co.  30  Ind.  App.  662,  66 
N.    E.   919. 

2254.  Proceedings  had  in  the  state  court 
under  state  authority  for  the  appropriation 
of  private  property  to  public  purposes  may 
be  examined  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state 
court  so  far  as  to  inquire  whether  that 
court  prescribed  any  mie  of  law  in  disre- 
gard of  the  owner's  right  to  just  compensa- 


tion. But  it  is  not  every  error  oceurriBg 
in  a  state  court  in  the  administration  of  its 
law  concerning  condemnation  of  private 
property  for  public  purposes  that  may  be 
reviewed,  and  the  court  is  not  called  upon 
to  search  the  record  simply  to  inquire 
whether  there  may  or  may  not  be  errors 
in  the  proceeding.  The  limit  of  interference 
is  reached  when  it  appears  that  no  funda- 
mental rights  have  been  disregarded  by  the 
state  tribunals.  Backus  v.  Fort  Street 
Union  Depot  Co.  169  U.  S.  557,  18  Sup.  Ct. 
Rep.  445,  42:853 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166  U.  S. 
226,  17  Sup.  Ct  Rep.  581,  41 :  973 

Equal  protection  of  the  law. 

See  also  supra,  1123,  1125,  1127,  1136, 
2081,  2148,  2162. 

2255.  It  is  the  duty  of  the  Supreme  Court, 
by  the  14th  Amendment,  in  a  case  properly 
before  it,  to  inquire  whether  in  the  admin- 
istration of  the  criminal  laws  of  a  state  it 
is  sought  arbitrarily  to  deprive  any  person 
of  his  liberty  or  property,  or  to  refuse  him 
the  equal  protection  of  the  laws;  and  such 
inquiry  is  not  precluded  or  ended  by  the 
mere  fact  that  the  judgment  complained  of 
was  rendered  by  a  state  court  pursuant  to  a 
state  statute.    Hodgson  v.  Vermont,  168  U. 

5.  262,  18  Sup.  Ct.  Rep.  80,  42:  461 
Cited  in  Mallett  v.  North  Carolina,  181  U.  S. 

599,  46  L.  ed.   1020.  21   Sup.  Ct.  Rep.  730, 
128  N.  C.  OSO^NashvlIle,  C.  ft  St.  U  B.  Co. 
V.  Taylor,  86  Fed.  1S5. 
Denial  of  rl^ht  to  remove. 

2256.  The  denial,  by  a  state  court,  of  the 
right  claimed  by  a  party,  to  have  the  cause 
removed  to  a  Federal  court,  can  be  reviewed 
by  the  Supreme  Court  on  writ  of  error,  if 
the  party  saves  the  question  on  the  record. 
Baltimore  &  O.  R.  Co.  ▼.  Koontz,  104  U.  S. 

6,  26:  643 

k.  What  Record  must  Show  aa  to  Fed" 
eral  Huestion, 

(1)  Generally. 

Indulgence  in  Presumption  to  Supply  Omia- 

sion,  see  infra,  4112. 
See  also  supra,  1240,  1485,  1487,  2036. 

2257.  Jurisdiction  of  the  Supreme  Court 
of  the  United  States  to  review  the  judgment 
of  a  state  court  must  appear  on  the  record. 
Miller,  u»e  of  United  States  y.  Nicholls.  4 
Wheat.  311,  4:  578 

2258.  It  is  to  the  record  alone  that  the 
Supreme  Court  of  the  United  States  must 
resort  for  the  purpose  of  determining 
whether  it  has  jurisdiction  to  review  the 
judgment  of  a  state  court.  Inglee  v.  Coo- 
iidge,  2  WTieat.  363.  4:  261 
Cited  in  Patterlee  v.  Matthewson,  2  Pet  409.  7 

L.  ed.  468— Crowell  v.  Randell,  10  Pot.  894,  9 
L.  ed.  468 — Beaston  v.  Farmers*  Bank,  V2 
Pet.  134,  9  L.  ed.  1029 — Kanouse  v.  Mart!n» 
15  How.  210,  14  L.  ed.  665— Suydam  r.  Wll- 
Ilnmson,  20  How.  439,  15  L.  ed.  982 — ^Pom- 
eroy  V.  State  Bank,  IWall.  603,  17  L.  ed. 
642 — United  Stntes  use  of  Moore  v.  McNelly. 
10  C.  C.  A.  822,  41  U.  S.  App.  1,  72  Fed. 
076. 
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2259.  Until  the  record  of  a  judgment  in  a 
state  court  which  the  Supreme  Court  is 
called  upon  to  examine  discloses  the  ques- 
tion necessary  to  give  it  jurisdiction,  the 
court  cannot  proceed.  Goodenough  Horse- 
shoe Mfg.  Co.  V.  Rhode  Island  Horseshoe  Co. 
154  U.  S.  635  Appx.  and  14  Sup.  Ct.  Rep. 
1180.  24: 368 
Oiied  in  Tellurlde  Power  Transmission  Co.  y. 

Rio  Grande  Western  R.    Co.  175  U.  S.  642, 
44  L.  ed.  307,  20  Snp.  Ct.  Rep.  245. 

2260.  Where  the  record  shows  no  ground 
of  jurisdiction  in  this  court  over  a  state 
Judgment,  the  writ  of  error  must  be  dis- 
missed. Davidson  v.  Starcher,  154  U.  S. 
666  Appx.  and  14  Sup.  Ct.  Rep.  1200, 

19:  52 
Semple  v.  Hagar,  4  Wall.  431,  18:  402 

2261.  A  writ  of  error  from  a  state  court 
will  be  dismissed  in  the  absence  of  a  Federal 
question  on  the  record.  Davidson  v.  Con- 
nelly, 154  U.  S.  589,  Appx.  14  Sup.  Ct.  Rep. 
1200  38*  1088 
Eustls  V.  Bolles,  160  U.  8.  361,  14  Sup.  Ct. 

Rep.  131,  37:  1111 

2262.  Where  the  judgment  was  the  final 
decision  of  the  highest  court  of  the  state  in 
which  a  decision  of  the  suit  could  be  had, 
the  omission  to  set  forth  in  the  record  the 
exceptions  and  the  rulings  of  a  higher  court 
upon  whose  order  the  judgment  had  been 
entered  is  no  deficiency  which  needs  to  be 
supplied  by  certiorari.  McGuire  v.  Massa- 
chusetts, 3  Wall.  332,  18:  164 

2263.  Resort  cannot  be  had  to  judicial 
knowledge  to  supply  the  failure  of  the  rec- 
ord to  present  a  controversy  as  to  the  pos- 
session of  a  Federal  right.  Mutual  L.  Ins. 
Co.  V.  McGrew,  188  XJ.  S.  291,  23  Sup.  Ct. 
Rep.  375,  47:  480 

2264.  In  determining  whether  the  record 
shows  a  case  for  the  exercise  by  the  Supreme 
Court  of  the  United  States  of  its  appellate 
jurif^diction  over  state  courts,  that  court  is 
not  at  liberty  to  resort  to  forced  inferences 
and  conjectural  reasonings,  or  possible,  or 
even  probable,  suppositions  of  the  points 
raised  in  and  decided  by  the  state  courts. 
Ocean  Ins.  Co.  v.  Polleys,  13  Pet.  157, 

10:  105 

2265.  The  Supreme  Court  of  the  United 
States  will  not  assume,  for  the  purpose  of 
sustaining  its  jurisdiction  to  review  tlie 
judgment  of  an  inferior  state  court,  that  the 
highest  court  of  the  state  might  not  have 
taken  jurisdiction  because  no  question  with- 
in its  jurisdiction  was  necessarily  involved, 
where  it  has  not  so  decided,  or  had  any 
opportunity  to  do  so.  Mullen  v.  Western 
Union  Beef  Co.  178  U.  S.  116,  19  Sup.  Ct. 
Bep.  404,  43:  635 

2266.  It  must  affirmatively  appear  from 
the  record  that  an  inferior  state  court  is 
the  highest  court  in  the  state  in  which  a 
decision  could  be  had,  before  the  Supreme 
Court  of  the  United  States  can  review  \U 
judgment  on  the  theory  that  such  is  the 
case:  and,  where  an  appeal  to  a  higher 
state    court   could    be   allowed,    the    record 


must  show  an  application  for  such  allow- 
ance and  a  refusal  thereof.  It  will  not  be 
presumed  that  an  appeal  would  not  have 
been  granted  if  applied  for,  Fisher  v.  Carrico 
(Fisher  v.  Perkins)  122  U.  S.  522,  7  Sup. 
Ct.  Rep.  1227,  30:  1192 

Editorial  note. 

[What  record  must  show  as  to  presenta- 
tion and  decision  of  Federal  question.  63 
L.R.A.  471.] 

Necessity  of  showing  that  Federal  ques- 
tion was  presented  or  involved. 

Necessity  of  Showing  that  Question  was 
Raised  in  Terms,  see  infra,  2291- 
2297. 

Necessity  of  Showing  Decision  in 
Terms,    see    infra,    2309-2315. 

See  also  supra,  1264,  1265 ;  infra,  2340. 

2267.  Unless  it  appears  from  the  record 
that  a  Federal  question  was  raised  in  the 
lower  court,  the  question  cannot  be  re- 
viewed on  appeal.  Loeb  v.  Columbia  Twp. 
179  U.  S.  472,  21  Sup.  Ct.  Rep.  174, 

45:  280 

Cited  in  Arkansas  v.  Schlierholz,  179  U.  S.  601,. 

45  L.  ed.  337,  21  Sup.  Ct  Rep.  229 — Mutual 

L.  Ins.  Co.  V.  McGrew,  188  U.  S.  308,  47  L. 

ed.  485,  63  L.R.A.  44,  28  Sup.  Ct.  Rep.  375. 

2268.  To  justify  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  re- 
view the  judgment  of  a  state  court,  the  rec- 
ord must  show  that  the  judgment  rested 
upon  the  disposition  of  a  Federal  question. 
Marsh  v.  Nichols,  S.  &  Co.  140  U.  S.  344, 
11  Sup.  Ct.  Rep.  798,  35:  413 

2269.  The  presence  of  a  Federal  question 
in  the  record  is  essential  to  the  exercise,  by 
the  Supreme  Court  of  the  United  States,  of 
its  appellate  jurisdiction  over  state  courts. 
White  V.  Wright,  22  How.  19,  16:  279 

2270.  The  Supreme  Court  has  no  juris- 
diction of  a  writ  of  error  to  a  state  court, 
when  the  record  does  not  disclose  that  a 
Federal  question  was  presented  by  the  plead- 
ings or  upon  the  trial.  Warfield  v.  Chaffe, 
91  U.  S.  690,  23:  383 
Cited  In  O'Nell  v.  Vermont,  144  U.  S.  335.  36- 

L.  ed.  457,  12  Sup.  Ct.  Rep.  693 — King  v. 
McLean  Aslyum  26  L.R.A.  798,  12  C.  C.  A. 
173,  21  U.  S.  App.  481,  64  Fed.  359. 

2271.  It  must  appear  from  the  record, 
and  not  from  any  opinion  of  the  court,  that 
a  Federal  question  was  raised,  in  order  to 
give  the  Supreme  Court  jurisdiction  over  a 
state  judgment.  Phoenix  Ins.  Co.  v.  Gar- 
diner (Phoenix  Ins.  Co.  The  Treasurer)  11 
Wall.  204,  20:  112 
Cited  in  Kllnirer  v.  Missouri,  13  Wall.  263,  20* 

L.  ed.  637 — Commercial  Bank  v.  Rochester, 
15  Wall.  642,  21  L.  ed.  117— Hall  v.  De 
Culr,  95  U.  S.  500,  24  L.  ed.  552 — Connecti- 
cut ex  rel.  New  York  &  N.  B.  R.  Co.  v.  Wood- 
ruff, 153  U.  8.  691,  38  L.  ed.  871,  14  Sup. 
Ct.  Rep.  976. 

2272.  It  is  not  always  necessary  that  the 
Federal  question  should  appear  affirmatively 
on  tlie  record  or  in  the  opinion,  in  order  to 
give  tlie  Supreme  Court  of  the  United  States 
jurisdiction  to  review  a  state  judgment^  if 
an  adjudication  of  such  question  was  neces- 
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sarily  involved  in  the  disposition  of  the 
case  by  the  state  court.  Kieiakauna  Water 
Power  Co.  v.  Green  Bay  &  M.  Canal  Co.  142 
U.  S.  254,  12  Sup.  Ct.  Rep.  173,  35:  1004 
Cited   in   Yesler  v.   Washington   Harbor  Line, 

146  U.  S.  656,  86  L.  ed.  1122,  13  Sup.   Ct. 

Rep.    190 — Columbia    Water    Power    Co.    v. 

Columbia  Electric  Street  R.  Light  &  P.  Co. 

172  U.   S.  488,   43  L.  ed.  526.   19  Sup.   Ct. 

Rep.   247 — McQuade   v.  Trenton,   172   tJ.   S. 

639,  43  L.  ed.  582,  19  Sup.  Ct.  Rep.  292 — 

Yazoo  ft  M.  Valley  R.  Co.  v.  Adams,  180  U. 

S.  15,  45  L.  ed.  404,  21  Sup.  Ct.  Rep.  240 — 

State  ex  rel.  Mulholland  v.  Smith,  141  Mo. 

11,  41  S.  W.  906 — State  ex  rel.   Curtice  v. 

Smith,  177  Mo.  94,  75  S.  W.  625. 

2273.  The  record  must  show,  affirmatively 
or  by  fair  implication,  that  some  Federal 
question  was  involved  which  was  necessary 
to  the  determination  of  the  cause.  Boughton 
V.  American  Exch.  Nat.  Bank,  104  U.  S.  427, 

26:  765 
Michigan  C.  R.  Co.  v.  Michigan  Southern  R. 
Co.  19  How.  378,  15:  689 

Cited  In  Fleming  v.   Clark,  12  Allen,   198. 

2274.  Clear  and  necessary  intendment, 
from  inspection  of  the  whole  record,  that 
the  question  must  have  been  raised  and  de- 
cided in  the  manner  prescribed  by  §  25 
of  the  judicial  act  in  order  to  have  induced 
the  judgment,  is  all  that  is  required.  Wil- 
son V.  Black  Bird  Creek  Marsh  Co.  2  Pet. 
245,  7: 412 
Cited   in   Harris  v.  Dennle,  3  Pet.   302.   7   L. 

ed.  687 — Craig  v.  Missouri,  4  Pet.  429.  7  L. 
ed.  910 — Davis  v.  Packard,  6  Pet.  48,  8  L. 
ed.  315 — Croweil  v.  Randell.  10  Pet.  396,  9 
L.  ed.  469 — Kaukauna  Water  Power  Co.  v. 
Oreen  Bay  ft  M.  Canal  Co.  142  U.  S.  269, 
35  L.  ed.  1009,  12  Sup.  Ct.  Rep.  173 — 
Missouri,  K.  ft  T.  R.  Co.  v.  Haber,  169  U.  S. 
622,  42  L.  ed.  881,  18  Sup.  Ct.  Rep.  488— 
McCuUough  V.  Virginia,  172  V.  S.  118,  43 
L.  ed.  388,  19  Sup.  Ct.  Rep.  134 — Columbia 
Water  Power  Co.  v.  Columbia  Electric  Street 
R.  Light  ft  P.  Co.  172  U.  S.  488,  43  L.  ed. 
526,  10  Sup.  Ct.  Rep.  247 — State  ex  rel. 
Atty.  Gen.  v.  Gleason,  12  Fla.  271 — Hamil- 
ton y.  Kneeland,  1  Nev.  66. 

2275.  Where,  upon  a  writ  of  error  to  a 
state  court,  a  Federal  question  is  raised  here, 
and  it  is  possible  that  its  decision  was  nec- 
essarily involved  in  the  judgment  below,  a 
motion  to  dismiss  will  not  be  sustained,  al- 

hough   it  may  not  appear  affirmatively  on  the 

face  of  the  record  that  such  question   was 

raised  below.     Eureka  Lake  ft  Y.  Canal  Co. 

V.  Superior  Court,  116  U.  S.  410,  6  Sup.  Ct. 

Rep.  429,  29:  671 

Cited  in  Kaukauna  Water  Power  Co.  v.  Oreen 

Bay  ft  M.  Canal   Co.  142  U.   S.  260,  35  L. 

ed.    1009,   12    Sup.   Ct.   Rep.    173— ONeil    v. 

Vermont,   144   U.   S.  348,  36  L.  ed.  461,   12 

Sup.  Ct.  Rep.  693 — ^McQuade  v.  Trenton,  172 

U.  S.  639,  43  L.  ed.  582,  19  Sup.   Ct.  Rep. 

292 — Yazoo   ft  M.   Yallej   R.   Co.   v.   Adams, 

180  U.  S.  15,  45  L.  ed.  404,  21  Sup.  Ct.  Rep. 

240 — State  ex  rel.  Curtice  v.  Smith,  177  Mo. 

95,  75  S.  W.  625. 

2276.  In  order  to  give  the  Supreme  Court 
of  the  United  States  jurisdiction  under  the 
25th  section  of  the  act  of  1789,  it  must  ap- 
pear on  the  record  itself  to  be  one  of  the 
cases  enumerated  in  that  section;  and  noth- 
ing out  of  the  record  certified  to  this  court 


can  be  taken  into  consideration.  This  must 
be  shown:  (1)  either  by  express  averment, 
or  by  necessary  intendment  in  the  pleadings 
in  the  case;  or  (2)  by  the  direction  given 
by  the  court  and  stated  in  the  exception ;  or 
(3),  when  the  proceeding  is  according  to  the 
law  of  Louisiana,  by  the  statement  of  facts 
and  of  the  decision  as  usually  made  in  such 
cases  by  the  court;  or  (4)  it  must  be  en- 
tered on  the  record  of  the  proceedings  in  the 
appellate  court,  in  cases  where  the  record 
shows  that  such  a  point  may  have  arisen 
and  been  decided,  that  it  was  in  iaet 
raised  and  decided;  and  this  entry  must 
appear  to  have  been  made  by  the  order  of 
the  court,  or  by  the  presiding  judge  by 
order  of  the  court,  and  certined  by  the 
clerk  as  a  part  of  the  record  in  the  state 
court;  or  (5)  in  proceedings  in  equity  it 
may  be  stated  in  the  body  of  the  final  decree 
of  the  state  court  from  which  the  appeal  is 
taken  to  this  court;  or  (6)  it  must  appear 
from  the  record  that  the  <)ue8tion  was  neces- 
sarily involved  in  the  decision,  and  that  the 
state  court  could  not  have  given  the  judg- 
ment or  decree  which  they  passed  without 
deciding  it.  Armstrong  v.  Athens  Countv. 
16   Pet.   281,  10:  965 

Cited  in  Smith  v.  Hunter,  7  How.  743,  12  L. 
ed.  896 — Doe  ex  dem.  Barbarie  v.  Eslava, 
9  How.  444,  13  L.  ed.  209 — Neilson  v.  La- 
ffow,  12  How.  109,  13  L.  ed.  914 — Grand 
Gulf  R.  ft  Bkg.  Co.  V.  Marshall,  12  How.  167, 
13  L.  ed.  939 — Christ  Church  v.  PhiladelphU 
County,  20  How.  28,  15  L.  ed.  803 — ^Home 
for  Incurables  v.  New  York,  187  U.  S.  158, 
47  L.  ed.  119,  63  L.R.A.  333,  23  Sup.  Ct. 
Rep.   84. 

Cases  removed  from  state  court. 

2277.  Nothing  can  be  considered  in  this 
court  on  a  writ  of  error  in  cases  removed 
from  a  state  court,  any  more  than  in  others, 
that  is  not  presented  in  some  appropriate 
form  by  the  record,  such  as  a  bill  of  ex- 
ceptions, or  an  agreed  statement  of  facts, 
or  a  special  finding.  England  v.  Gebhardt, 
112  U.  S.  502,  5  Sup.  Ct.  Rep.  287,  28:  811 
Cited  in  Duncan  v.  Atchison,  T.  ft  S.  F.  R.  Co. 

19  C.  C.  A.  206,  44  U.  S.  App.  427,  72  Fed. 
812. 

(2)  Presentation  as  Affected  hy  the 
Class  to  Which  the  Federal  Qiu^eetioiet 
Belongs, 

2278.  When  the  proceeding  to  be  re- 
viewed is  according  to  the  law  of  Louisiana, 
it  must  appear  by  statement  of  facts  and 
decision,  that  the  ease  is  within  the  sec- 
tion.    Walker  v.  Villavaso,  6  Wall.  124, 

18:853 
Cited  in  Parks  ▼.  Coffey,  52  Ala.  35. 

2279.  A  judgment  of  a  state  court  cannot 
be  reviewed  in  the  Supreme  Court  of  the 
United  States  on  the  ground  that  it  denied 
a  right,  title,  privilege,  or  immunity  secured 
by  the  Federal  Constitution,  where  it  does 
not  appear  on  the  face  of  the  record  Uiat 
such  right,  title,  privilege,  or  immunity 
was  specially  set  up  or  claimed  in  the  state 
court.  Home  for  Incurables  v.  New  York, 
187  U.  S.  155,  23  Sup.  Ct  Bep.  84»    47:  117 
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I.  The  Supreme  Court  of  the  United 
States  has  no  jurisdiction  of  a  writ  of  error 
to  a  state  court  on  the  ground  that  its  de- 
cision was  against  rights  set  up  under  con- 
gressional legislation,  where  it  does  not  ap- 
pear what  acts  of  Congress  are  referred  to, 
and  it  is  probable  on  the  face  of  the  record, 
not  that  such  acts  were  decided  against,  but 
only  that  the  evidence  in  relation  to  the 
rights  set  up  under  them  was  overruled. 
Scott  V.  Jones,  5  How.  343,  12:  181 

2281.  The  Supreme  Court  will  not  review 
a  final  state  court  judgment,  even  if  it  de- 
nies some  title,  right,  privilege,  or  immunity 
of  the  unsuccessful  party,  unless  it  appears 
from  the  record  that  such  title,  right,  priv- 
ilege, or  immunity  was  specially  set  up  or 
claimed  and  denied  in  the  state  court  as 
belonging  to  such  party  under  the  Constitu- 
tion or  some  treaty,  statute,  commission, 
or  authority  of  the  United  States.  F.  G. 
Oxley  Stave  Co.  v.  Butler  County,  166  U. 
S.  648,  17  Sup.  Ct.  Rep.  709,  41 :  1 149 

Cited  in  Muse  v.  Arlington  Hotel  Co.  168  U. 
8.  435.  42  L.  ed.  532.  18  Sap.  Ct.  Rep.  100— 
Baldwin  v.  Wasblngton  County,  168  U.  S. 
705,  42  L.  ed.  1213,  18  Sup.  Ct.  Rep.  039— 
Chappell  V.  Stewart,  169  U.  S.  733,  42  L.  ed. 
1215,  18  Sup.  Ct.  Rep.  940 — Fenwlck  Hall 
Co.  v.  Old  Saybrook,  169  U.  S.  734;  42  L.  ed. 
1215,  18  Sup.  Ct.  Rep.  942— Tompkins  v. 
Cooper.  170  U.  S.  703,  42  L.  ed.  1217,  18 
Sup.  Ct.  Rep.  947 — Green  Bay  ft  M.  Canal 
Co.  V.  Patten  Paper  Co.  172  U.  S.  67,  43 
L.  ed.  368,  19  Sup.  Ct.  Rep.  97 — Columbia 
Water  Power  Co.  v.  Columbia  Electric  Street 
R.  Light  ft  P.  Co.  172  U.  S.  488,  43  L.  ed. 
526,  19  Sup.  Ct.  Rep.  247 — ^Ross  v.  King, 
172  U.  8.  641,  43  L.  ed.  1180,  19  Sup.  Ct. 
Rep.  879 — Dewey  v.  Des  Moines,  173  U.  S. 
198,  43  L.  ed.  666,  19  Sup.  Ct.  Rep.  379 — 
Citisens'  Sav.  Bank  v.  Owensboro,  173  U. 
8.  643,  43  L.  ed.  843,  19  Sup.  Ct.  Rep.  530 
— German  Ins.  Co.  v.  First  Nat.  Bank,  173 
r.  S.  702,  43  L.  ed.  1185,  19  Sup.  Ct.  Rep. 
h76 — ^Henkel   v.   Cincinnati,    177   U.    S.    171, 

44  L.  ed.  721,  20  Sup.  Ct.  Rep.  573— Bal- 
timore, C.  ft  A.  R.  Co.  V.  Ocean  City,  179 
U.  S.  681,  45  L.  ed.  884,  21  Sup.  Ct.  Rep. 
918 — Harkins    v.    Ashville,    180    U.    S.    635. 

45  L.  ed.  709,  21  Sup.  Ct.  Rep.  922 — Speed 
T.  McCarthy,  181  U.  S.  272,  ^5  L.  ed.  856, 

21  Sup.  Ct.  Rep.  613 — Capital  City  Dairy 
Co.  ▼.  Ohio,   183  U.   S.   248,   46  L.  ed.   176, 

22  Sup.  Ct.  Rep.  120 — ^Kennard  v.  Nebras- 
ka, 186  U.  S.  307.  46  L.  ed.  1176,  22  Sup. 
Ct.  Rep.  879 — Home  for  Incurables  v.  New 
York,  187  U.  S.  158,  47  L.  ed.  119.  63  L. 
R.A.  333,  23  Sup.  Ct.  Rep.  84 — Herold  v. 
Frank,  191  U.  S.  559,  48  L.  ed.  302,  24 
Sup.  Ct.  Rep.  844 — Chicago  ft  W.  I.  R.  Co. 
T.  Newell,  198  U.  S.  579,  49  L.  ed.  1171,  25 
Sup.  Ct  Rep.  801 — Robinson  v.  Wingate.  198 
r.  S.  580,  49  L.  ed.  1171,  25  Sup.  Ct.  Rep. 
801— Vaughan  v.  Wabash  R.  Co.  145  Mo. 
61,  46  S.  W.  952 — Ash  v.  Independence.  145 
Mo.  125,  46  S.  W.  749— James  v.  Mutual 
Reserve  Fund  Life  Asso.  148  Mo.  19,  40  S. 
W.  978 — Shewalter  v.  Missouri  P.  R.  Co. 
152  Mo.  551,  54  S.  W.  224— State  v.  Ray- 
mond. 156  Mo.  118,  56  S.  W.  894— Ash  v. 
Independence,  169  Mo.  80,  68  S.  W.  888 — 
Allen  V.  Portland,  85  Or.  457.  58  Pac.  509 
— Adklns  V.  Richmond,  98  Va.  93,  47  L.R.A. 
584,  81  Am.  St.  Rep.  702,  34  S.  B.  967. 

2282.  To  give  the  Supreme  Ck>urt  of  the 
United  States  jurisdiction  to  review  a  judg- 
U.  8.  Dig.— 27 


ment  of  a  state  court  because  of  its  denial 
of  a  right,  title,  privilege,  or  immunity 
claimed  under  the  Constitution,  or  any  law  or 
treaty  of  the  United  States,  it  must  appear 
of  record  that  such  right,  title,  privilege,  or 
immunity  was  specially  set  up  or  claimed 
at  the  proper  time  and  in  the  proper  way. 
Texas  &  P.  R.  Co.  v.  Southern  P.  Co.  137 
U.  S.  48,  11  Sup.  Ct.  Rep.  10,  34:  614 

California  Powder  Works  v.  Davis,  151  U. 

S.  389,  14  Sup.  Ct.  Rep.  350,  38:  206 

French  v.  Hopkins,  124  U.  S.  524,  8  Sup. 

Ct.  Rep.  589,  31 :  536 

Spies  V.  Illinois,  123  U.  S.  131,  8  Sup.  Ct. 

Rep.  21,  31 :  80 

Chappell  V.  Bradshaw,  128  U.  S.  132,  9  Sup. 

Ct.  Rep.  40,  32:  369 

Leeper  v.  Texas,  139  U.  S.  462,  11  Sup.  Ct. 

Rep.  577,  35:  225 

2283.  That  a  state  court  may  have  ex- 
tended the  operation  of  a  state  statute  be- 
yond the  state  lines,  to  the  injury  of  a  citi- 
zen of  another  state,  is  not  enough  to  pre- 
sent such  a  question  upon  a  writ  of  error 
to  a  state  court;  it  must  appear  of  record 
that  it  has  done  so,  and  that  the  decision 
was  against  the  plaintiff.  Smith  v.  Mary- 
land, 18  How.  71,  15:  269 

2284.  The  failure  of  the  record  to  show 
that  any  question  of  the  validity  of  a  state 
statute  under  the  Constitution  was  made  in 
a  state  court  is  fatal  to  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States,  although  there  is  printed  in  the  rec- 
ord what  purports  to  be  an  extract  from 
the  closing  brief  of  counsel  presented  to  the 
state  court  discussing  the  Federal  question, 
and  it  is  orally  asserted  at  the  bar  that  in 
the  oral  argument  in  the  state  court  such 
question  was  presented.  Zadig  v.  Baldwin, 
166  U.  S.  485,  17  Sup.  Ct.  Rep.  639, 

41:  1087 
Cited  in  Chapln  v.  Fye,  179  U.  S.  130,  45  L. 
ed.  121,  21  Sup.  Ct.  Rep.  71 — Wisconsin 
ex  rel.  Gates  v.  Public  Land  Comrs.  183  U. 
S.  693,  46  L.  ed.  393.  22  Sup.  Ct.  Rep.  934 
— New  York  C.  &  H.  tt.  R.  Co.  t.  New 
York,  186  U.  S.  272,  46  L.  ed.  1160,  22 
Sup.  Ct.  Rep.  916. 

2285.  It  must  unmistakably  appear  on 
the  face  of  the  record  that  the  state  court 
knew,  or  ought  to  have  known,  that  the  va- 
lidity of  a  state  statute  was  challenged 
on  account  of  its  repugnancy  to  the  Fed- 
eral, as  distinguished  from  the  state.  Con- 
stitution, in  order  to  confer  jurisdiction  on 
the  Supreme  Court  of  the  United  States  on 
that  ground.  Endowment  &  Benev.  Asso. 
V.  Kansas,  120  U.  S.  103,  7  Sup.  Ct.  Rep. 
499,  30:  593 

2286.  A  denial  by  a  state  court  of  in- 
structions apparently  asked  with  a  view  to 
raising  the  Federal  question  is  not  suf- 
ficient to  give  the  Supreme  Court  of  the 
United  States  jurisdiction  on  writ  of  error, 
where  the  record  does  not  show  that  the  in- 
structions requested  were  based  upon  the  evi- 
dence, and  could  have  been  properly  given 
if  the  party  raising  the  Federal  question 
was  right  in  his  claim;  as  it  is  impossible 
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to  say  whether  or  not  the  refusal  to  give 
such  instructions  amounted  to  a  ruling  in 
denial  of  such  claim.  Clark  y.  Pennsyl- 
vania, 128  U.  8.  395,  9  Sup.  Ct.  Rep.  2,  113, 

32:487 

2287.  An  instruction  to  the  jury  to  ex- 
clude the  period  of  time  from  April  17, 
1861,  to  February  27,  1866,  in  computing 
the  running  of  the  statute  of  limilktions 
does  not  necessarily  imply  that  they  were 
instructed  that  the  state  statute  providing 
f(fr  the  excluding  of  such  time  was  consis- 
tent with  the  Federal  Constitution,  since  the 
judge  of  the  state  court  may  well  have 
followed  the  decisions  of  the  Supreme  Court 
01  the  United  States  that  the  period  during 
which  the  courts  were  closed  by  the  war 
must  be  excluded  from  any  such  com- 
putation. Caperton  v.  Bowyer,  14  Wall. 
216,  20: 882 

2288.  Where  it  does  not  appear  but  that 
the  state  court  discharged  a  juror  because 
of  his  avowed  present  disloyalty  to  the 
Federal  government,  irrespective  of  his  re- 
fusal to  take  the  test  oath  prescribed  by 
the  state  Constitution,  the  Supreme  Court 
of  the  United  States  cannot  review  the 
judgment  of  the  state  court  on  the  theory 
that  such  court  must  have  decided  in  fa- 
vor of  the  validity  of  the  test -oath  clause 
of  the  state  Constitution.  Klinger  v.  Mis- 
souri, 13  Wall.  257,  20:  635 

2289.  Jurisdiction  to  review  a  judgment 
of  a  state  court  on  the  ground  that  it  in- 
volved a  decision  sustaining  the  validity  of 
state  legislation  claimed  to  impair  contract 
obligations  does  not  exist  when  the  only 
question  apparently  involved  in  the  state 
court  was  the  construction  of  a  charter  or 
contract,  although  it  appeared  that  there 
were  statutes  subsequent  thereto  which 
might  have  been  relied  upon  as  raising  a 
Federal  question  concerning  the  construc- 
tion of  the  contract,  but  were  not  alluded 
to,  either  in  the  pleadings,  proofs,  or  in 
the  opinion  of  the  state  court.  Yazoo  &  IL 
Valley  R.  Co.  v.  Adams,  180  U.  S.  41,  21 
Sup.  Ct.  Rep.  256,  45:  415 

2290.  The  denial  by  a  state  court  of  a 
motion  to  discharge  a  rule  requiring  an 
answer  to  a  petition  and  to  quash  all  the 
proceedings  taken,  on  the  ground  that  the 
statute  authorizing  them  was  repugnant  to 
the  state  and  Federal  Constitutions,  does 
not  bring  any  Federal  question  into  the  rec- 
ord, where  the  denial  may  have  been  made 
upon  the  ground  that  the  questions  might 
more  properly  arise  upon  demurrer,  plea, 
or  answer.  Kipley  v.  Illinois  ex  rel.  Akin. 
170  U.  S.  182,  18  Sup.  Ct  Rep.  550,    42:  998 

Necessity  of  showing  that  question  was 
raised  in  terms. 

Necessity     of     Showing     Decision     in 
Terms,  see  infra,  2309-2315. 

2291.  The  record  must  show,  either  bj 
direct  averment,  or  by  necessary  intend- 
ment, that  the  validity  of  a  state  statute 
was  drawn  in  question  as  repugnant  to  the 
Federal     Constitution.      Attorney     General 


I  ex  rel.  Associated  Reformed  Presby.  Synod 

IV.  Federal   Street  Meeting-Hoiue,  1  Black. 

262,  17:  61 

2292.  It  is  sufficient  if  it  appears  from 
the  record  that  the  Federal  rights  were 
so  specially  set  up  or  claimed  as  to  bring 
them  to  the  attention  of  the  state  court. 
Green  Bay  &  M.  Canal  Co.  v.  Patten  Paper 
Co.  172  U.  S.  58,  19  Sup.  Ct.  Rep.  97, 

43:364 

Dewey  v.  Des  Moines,  173  \J.  S.  193,  19  Sup. 

Ct  Rep.  379,  43:  665 

2293.  No  affirmative  showing  in  the  rec- 
ord that  a  question  respecting  the  validity 
of  a  state  statute  under  the  Federal  Con- 
stitution was  in  terms  raised  is  essential  to 
sustain  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  state  court, 
if  the  record  shows  that  such  a  question 
must  necessarily  have  been  involved.  Mur- 
ray V.  Charleston,  96  U.  S.  432,  24:  760 
Cited  In  Dugger  v.  Uocock,  104  U.  S.  603.  26 

L.  ed.  849— O'Nell  v.  Vermont,  144  V.  8. 
347.  36  L.  ed.  461.  12  Sap.  Ct.  Rep.  693 — 
Euitis  V.  Bollcs,  160  U.  S.  367,  37  L.  ed. 
1112,  14  Sup.  Ct.  Rep.  181 — Raj  v.  Western 
Pennsylvania  Natural  Gas  Co.  138  Pa.  592, 
12  L.R.A.  293,  21  Am.  St.  Bep.  922,  20  AtL 
1065. 

2294.  The  record  need  not  in  terms  show 
that  a  question  as  to  the  repugnancy  of 
a  state  statute  to  the  Federal  Constitution 
was  raised  and  decided,  in  order  to  sustaiii 
the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States  over  a  state 
court,  if  the  record  shows  that  a  decision 
of  such  a  question  must  necessarily  have 
been  involved  in  the  judgment  rendered. 
Craig  V.  Missouri,  4  Pet.  410.  7:  903 
Cited  in  Davis  v.  Packard,  6  Pet.  48,  8  L.  ed. 

315 — Crowell  v.  Randell,  10  Pet.  397,  9  L. 
ed.  469 — The  Victory  (The  Victory  v.  Boy- 
Ian)  6  Wall.  884,  18  L.  ed.  849. 

2295.  Failure  of  the  record,  in  terms,  to 
state  a  misconstruction  of  the  Constitution 
of  the  United  States,  or  that  the  repug- 
nancy of  a  state  statute  to  any  part  of 
that  Constitution  was  drawn  in  question, 
does  not  defeat  the  jurisdiction  of  the  Su- 
preme Court  of  .the  United  States  to  re- 
view a  judgment  of  a  state  court  if  It  suf- 
ficiently appears  from  the  record  that  the 
repugnancy  of  the  state  statute  to  the  ¥cd- 
eral  Constitution  was  drawn  in  question,  or 
that  that  question  was  applicable  to  th# 
case.    Satterlee  v.  Matthewson,  2  Pet.  380, 

7:458 
Cited  in  Harris  v.  Dennle,  3  Pet.  302,  7  L. 
ed.  687 — Crowell  v.  Randell,  10  Pet.  396, 
9  U  ed.  469 — Dodge  ▼.  Wooleey,  18  How. 
379,  16  L.  ed.  421— United  States  v.  Cali- 
fornia ft  O.  Land  Co.  148  U.  S.  44.  37  L. 
ed.  360.  IS  Sup.  Ct.  Rep.  458 — McCuIIouirh 
V.  Virginia,  172  U.  S.  118.  43  L.  ed.  388, 
19  Sup.  Ct  Rep.  184 — ^Tellurlde  Power 
Transmission  Co.  v.  Rio  Grande  Western  R. 
Co.  175  U.  8.  647.  44  L.  ed.  309,  20  Sup. 
Ct.  Rep.  245 — ^Yazoo  &  M.  Valley  R.  Co.  v. 
Adams.  180  U.  8.  14,  4."  L.  ed.  404,  21  Sup. 
Ct.  Rep.  240 — Bains  v.  The  James  &  Cathe- 
rine. Baldw.  647,  Fed.  Cas.  No.  756 — Baring 
V.  Erdman.  Fed.  Cas.  No.  981 — Clark  v. 
Soblcr,  1  Woodb.  ft  M.  374,  Fed.  Cas.  No. 
2,835-^Stearn8    v.    Lawrence,    28    C.    C   A. 
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74,  64  U.  8.  App.  632,  83  Fed.  745— Bon- 
bright  T.  Schoettler,  64  C.  C.  A.  216,  127 
Fed.  324 — Rjder  v.  Innerarlty,  4  Stew.  & 
P.  (Ala.)  30 — Borden  ▼.  State,  11  Ark.  548, 
54  Am.  Dec.  217 — Salisbury  Permanent 
Bldg.  k  It.  Aaso.  v.  Wicomico  County,  86 
Md.  622,  39  AU.  425 — Hamilton  v.  Knee- 
land,  1  Ney.  63 — Kulp  v.  Ricketts,  5  Pbila. 
313 — Bank  of  Kentucky  t.  Schuylkyll  Bank, 
1  Para.  Sel.  Eq.  Caa.  ^z3 — Biodgett  y.  Hitt, 
29  Wia.  178. 

2296.  When  the  jurisdiction  of  this  court 
18  invoked  upon  the  ground  tliat  a  right  or 
immunity  specially  set  up  and  claimed  un- 
der the  Constitution  or  authority  of  the 
Cnited  States  has  been  denied  by  the  judg- 
ment sought  to  be  reviewed,  it  must  ap- 
pear from  the  record  of  the  case,  either 
that  the  right  so  set  up  and  claimed  was 
expressly  denied,  or  that  such  was  the  nec- 
essary effect  in  law  of  the  judgment.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Chicago,  166  U.  S. 
226,  17  Sup.  Ct  Rep.  581,  41 :  979 
Oittd  in  Missouri,  K.  &  T.  R.  Co.  v.   Ilaber, 

169  U.  S.  622,  42  L.  ed.  881.  18  Sup.  Ct. 
Bep.  488 — Green  Bay  &  M.  Canal  Co.  v. 
Patten  Paper  Co.  172  U.  S.  68,  43  L.  ed. 
869,  19  Sup.  Ct.  Rep.  97 — Meyer  v.  Rich- 
mond, 172  U.  S.  93,  43  L.  ed.  378,  19  Sup. 
Ct  Rep.  106 — Dewey  r.  Des  Moines,  173  U. 
&  199,  43  L.  ed.  667,  19  Sup.  Ct.  Rep.  379. 

2297.  The  record  need  not  in  terms  show 
a  misconstruction  of  an  act  of  Congress,  or 
that  an  act  of  Congress  was  drawn  in  ques- 
tion, in  order  to  give  the   Supreme  Conrt 
of  the  United  States  jurisdiction  to  review 
the  judgment  of  a  state  court,  if  the  record 
shows  that  an  act  of  Congress  was  appli- 
cable to  the  case.     Miller    use    of    United 
States  V.  Nicholls.  4  Wheat.  311,       4:  578 
DiBtinffuished    in    Telluride    Power    Transmis- 
sion Co.  T.  Rio  Grande  Western  R.  Co.   175 
U.  S.  647,  44  L.  ed.  309,  20  Sup.  Ct.  Rep. 
245. 

CritieUed   in    Maxwell    ▼.    Newbold,    18    How 
515,  15  L.  ed.  508. 

Cited  in  Williams  v.  Norris,  12  Wheat.  124, 
6  L.  ed.  573 — Willson  v.  Black  Bird  Creek 
Marsh  Co.  2  Pet.  251,  7  L.  ed.  414— Sat- 
terlee  t.  Mattbewson,  2  Pet.  409,  7  L.  ed. 
468 — Harris  ▼.  Dennie,  8  Pet.  302,  7  L.  ed. 
687 — Craig  v.  Missouri,  4  Pet.  429,  7  L.  ed. 
910— Fisher  ▼.  Cockerell,  5  Pet.  267,  8  L. 
ed.  117 — Davis  v.  Packard,  6  Pet.  48,  8  L. 
ed.  315 — Crowell  v.  Randell,  10  Pet.  394, 
9  L.  ed.  468 — Gill  Y.  OllYer,  11  How.  549. 
18  L.  ed.  808— McCulIough  y.  Virginia,  172 
U.  8.  118,  43  L.  ed.  388.  19  Sup.  Ct.  Rep. 
134 — Columbia  Water  Power  Co.  v.  Colum- 
bia Electric  Street  B.  Light  ft  P.  Co.  172 
U.  8.  488,  43  L.  ed.  526,  19  Sup.  Ct.  Rep. 
247. 

(8)  The  Decision  of  the  Federal  Ques- 
tion. 

Necessity  that  Decision  be  Made,  see  supra, 

III.  d,  9,  g   (3). 
See  also  supra,  1233,  1338-1340,  1344,  1473, 

2283. 

2298.  That  a  Federal  question  was  de- 
cided by  the  state  court  in  such  a  way  as 
to  give  this  court  jurisdiction  under  §  25 


of  the  judiciary  act  must  be  shown  by  the 
record.     Fisher  v.  Cockerell,  6   Pet.   248, 

8:  114 
Maxwell  v.  Newbold,  18  How.  511,    15:  506 
Parmelee  v.  Lawrence,  11  Wall.  36,     20:  48 
Doe   ex   dem.   Barbaric   v.   Eslava,   9    ITow. 
421,  13:  200 

Suydam   v.   Williamson,   20   How.    427, 

15:  978 
Mississippi  &  M.  R.  Co.  v.  Rock,  4  Wall.  177, 

18:  381 
Cited  in  Kanouse  v.  Martin,  15  How.  210,  14 
L.  ed.  665 — New  Orleans,  O.  &  G.  W.  R.  Co. 
V.  Morgan,  10  W^all.  261,  19  L.  ed.  892— 
Parmelee  v.  Lawrence,  11  Wall.  38,  20  L. 
ed.  49 — Klinger  v.  Missouri,  13  Wall.  263, 
20  L.  ed.  637— Edwards  t.  Elliott,  21  Wall. 
558.  22  L.  ed.  492 — Gross  y.  United  States 
Mortg.  Co.  108  U.  S.  485,  27  L.  ed.  798,  2 
Sup.  Ct  Rep.  940 — Powell  v.  Brunswick 
County,  150  U.  S.  439,  37  L.  ed.  1136,  14 
Sup.  Ct.  Rep.  166 — Chicago,  B.  &  Q.  R. 
Co.  y.  Nebraska,  170  TJ.  S.  68,  42  L.  ed. 
952,  18  Sup.  Ct.  Rep.  513 — Columbia  Water 
Power  Co.  v.  Columbia  Electric  Street  R. 
Light  ft  P.  Co.  172  U.  S.  488,  43  L.  ed. 
526,  19  Sup.  Ct.  Rep.  247— Yazoo  &  M.  Val- 
ley R.  Co.  y.  Adams,  180  U.  S.  49,  45  L.  ed. 
419,  21  Sup.  Ct.  Rep.  256 — Gulf  ft  S.  I.  R. 
Co.  y.  Hewes,  183  U.  S.  69.  46  L.  ed.  88, 
22  Sup.  Ct.  Rep.  26 — Home  for  Incurables 
y.  New  York.  187  U.  S.  157,  47  L.  ed.  118, 
63  L.R.A.  332,  23  Sup.  Ct.  Rep.  84 — Re 
Cllley,  58  Fed.  984— Bush  v.  Glover,  47  Ala. 
174 — Bank  of  Akron  v.  Dole,  24  Co'o.  96, 
48  Pac.  1044 — Martin  y.  Cole,  38  lo,  i,  155 
— Snel  y.  Dwight,  121  Mass.  349. 

2299.  To  give  this  court  jurisdiction  it 
must  appear  affirmatively  on  the  face  of 
the  record,  not  only  that  a  Federal  ques- 
tion was  raised,  but  that  it  was  decided,  or 
that  its  decision  was  necesary  to  the  judg- 
ment or  decree  rendered  in  the  case.  Detroit 
City  R.  Co.  V.  Guthard,  114  U.  S.  133.  5 
Sup.  Ct.  Rep.  811,  29:  118 

Hagar  v.  California,   154  U.  S.  649  Appx. 

and  14  Sup.  a.  Rep.  1186,  24:  1044 

Parmelee  v.  Lawrence,  11  Wall.  36,      20:  48 
Matheson   v.   Branch  Bank   of  Alabama,   7 

How.  260,  12:692 

McManus  v.  O'Sullivan,  91  U.  S.  578, 

23:  390 

Louisiana  ex  rel.  Citizens'  Bank  v.  Board 
of  Liquidation  (Citizens'  Bank  v.  Board  of 
Liquidation)  98  U.  S.  140.  25:  114 

Murdock  v.  Memphis,  20  Wall.  590, 

22:  429 

Cited  in  Smith  v.  Adsit,  16  Wall.  189,  21  L. 
ed.  311 — Brown  y.  Atwell,  92  U.  S.  329,  23 
L.  ed.  513 — Gross  v.  United  States  Mortg. 
Co.  108  U.  S.  485,  27  L.  ed.  797,  2  Sup.  Ct. 
Rep.  940— .Tacks  y.  Helena,  115  U.  S.  289, 
29  L.  ed.  392,  6  Sup.  Ct.  Rep.  39 — Simmer- 
man  y.  Nebraska,  116  U.  S.  54,  29  L.  ed. 
535,  6  Sup.  Ct.  Rep.  333 — Endowment 
Beney.  Asso.  v.  Kansas,  120  U.  S.  105,  30 
•  L.  ed.  594,  7  Sup.  Ct  Rep.  499 — New  Or- 
leans Waterworks  Co.  v.  Louisiana  Sugar 
Ref.  Co.  125  U.  S.  30,  31  L.  ed.  612,  8  Sup. 
Ct.  Rep.  741 — Kreiger  y.  Shelby  R.  Co.  125 
U.  S.  44,  31  L.  ed.  678,  8  Sup.  Ct.  Rep.  752 
— De  Saussure  v.  Gaillard,  127  TJ.  S.  234, 
32  L.  ed.  132,  8  Sup.  Ct.  Rep.  1053 — Hale 
y.  Akers,  132  U.  S.  565,  33  L.  ed.  446,  10 
Sup.  Ct.  Rep.  171 — Roby  v.  Colebour,  146 
U.   S.  160,   36  L.  ed.  924,   13   Sup.  Ct.  Rep. 
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47 — Fleming  y.  Clark,  12  Allen,  197 — ^Nauer 
V.  Thomas,  13  Allen,  577. 

2300-2.  To  give  to  the  United  States  Su- 
preme Court  jurisdiction,  under  U.  S.  Rev. 
Stat.  §  709,  U.  S.  Comp.  Stat.  1901,  p.  575, 
it  must  appear  of  record  that  a  Federal 
question  was  specifically  set  up  or  claimed 
in  the  state  court  at  the  proper  time  and 
in  the  proper  way,  and  that  its  decision 
was  against  it.  Brooks  v.  Missouri,  124  U. 
S.  394,  8  Sup.  a.  Rep.  443,  31 :  454 

Leeper  v.  Texas,  139  U.  S.  462,  11  Sup.  Ct. 
Rep.  577,  35:  225 

Texas  &  P.  R.  Co.  v.  Southern  P.  Co.  137 
U.  S.  48,  11  Sup.  Ct.  Rep.  10,        34:  614 
French  v.  Hopkins,  124  U.  S.  524,  8  Sup.  Ct. 
Rep.  589,  31 :  536 

Chappell  V.  Bradshaw,  128  U.  S.  132,  9  Sup. 
Ct  Rep.  40,  32:  369 

Cited  in  Manning  v.  French,  133  U.  S.  191, 
33  L.  ed.  585,  10  Sup.  Ct.  Rep.  258 — North- 
ern P.  R.  Co.  V.  Austin,  135  U.  S.  318,  34  L. 
ed.  219,  10  Sup.  Ct.  Kep.  758 — Cook  Coun- 
ty V.  CaTumet  ft  C.  Canal  AD.  Co.  138  U. 
S.  653,  34  L.  ed.  1116.  11  Sup.  Ct.  Rep. 
435— Leeper  v.  Texas,  139  U.  S.  467,  35 
L.  ed.  227,  11  Sup.  Ct.  Rep.  577 — Davis  v. 
Texas,  139  U.  S.  653,  35  L.  ed.  301.  11  Sup. 
Ct.  Rep.  675 — Winona  ft  St.  P.  R.  Co.  v. 
Plainview,  143  U.  S.  391,  36  L.  ed.  199,  12 
Sup.  Ct.  Rep.  580 — O'Nell  v.  Vermoat.  144 
U.  S.  336.  36  L.  ed.  457.  12  Sup.  Ct.  Rep. 
693 — Bushnell  v.  Crooke  Mln.  &  Smelting 
Co.  148  U.  S.  689,  37  L.  ed.  613.  13  Sup. 
Ct.  Rep.  771 — Loeber  v.  Schroeder,  149  U. 
S.  585,  37  L.  ed.  859.  13  Sup.  Ct.  Rep.  934 
— McNulty  T.  California,  149  U.  S.  648,  37 
L.  ed.  884,  13  Sup.  Ct.  Rep.  959 — Schuyler 
Nat.  Bank  v.  Bollong.  150  U.  S.  88,  37  L. 
ed.  1009,  14  Sup.  Ct.  Rep.  24 — Duncan  v. 
Missouri,  152  U.  S.  384.  38  L.  ed.  488,  14 
Sup.  Ct.  Rep.  570 — Morrison  v.  Watson,  154 
U.  S.  115,  38  L.  ed.  929.  14  Sup.  Ct.  Rep. 
995 — Re  Robertson.  156  U.  S.  185.  39  L.  ed. 
390,  15  Sup.  Ct.  Rep.  324 — Winona  &  St. 
P.  Land  Co.  v.  Minnesota,  159  U.  S.  541, 
40  L.  ed.  253,  16  Sup.  Ct.  Rep.  88 — Iowa 
C.  R.  Co.  V.  Iowa,  160  U.  S.  394.  40  L.  ed. 
469.  16  Sup.  Ct.  Rep.  344 — Stallcup  v.  Ta- 
coma.  165  U.  S.  719.  41  L.  ed.  1185.  17 
Sup.  Ct.  Rep.  998 — Meyer  v.  Richmond,  172 
U.  S.  92,  43  L.  ed.  378.  19  Sup.  Ct.  Rep. 
106— Columbia  Water  Power  Co.  v.  Colum- 
bia Electric  Street  R.  Light  &  P.  Co.  172 
U.  S.  488,  43  L.  ed.  526,  19  Sup.  Ct.  Rep. 
247 — Eastern  Bldg.  ft  L.  Asao.  v.  Welling. 
181  U.  S.  49.  45  L.  ed.  741.  21  Sup.  Ct. 
Rep.  531 — Re  King,  46  Fed.  911 — Missouri 
P.  R.  Co.  V.  Texas  ft  P.  R.  Co.  50  Fed.  153 
— Lamar  Canal  Co.  v.  Amity  Land  ft  Irrig. 
Co.  26  Colo.  380,  77  Am.  St.  Rep.  261,  58 
Pac.  600 — Loeber  v.  Schroeder,  76  Md.  352, 
25  Atl.  340. 

2303.  If  it  appears  from  the  face  of  the 
record  that  the  decision  of  the  state  court  is 
entirely  consistent  with  the  construction 
of  a  Federal  statute  contended  for  by  the 
plaintiff  in  error,  no  case  is  made  out  for 
the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States.  Ocean  Ins. 
Co.  V.  Polleys,  13  Pet.  157,  10:  105 

2304.  The  fact  that  the  chief  justice 
of  the  highest  state  court  allowed  a  writ 
of  error  from  the  Supreme  Court  of  the 
United  States  does  not  help  out  the  failure 
of  the  record  to  show  that  a  Federal  ques- 


tion was  raised  and  decided.  Hulbert  ▼. 
Chicago,  202  U.  S.  275,  26  Sup.  Ct.  Rep. 
617,  50:  1026 

2305.  An  assignment  of  errors  cannot 
avail  to  present  a  Federal  question  when 
there  is  an  entire  absence  in  the  record  of 
any  fact  showing  that  such  question  waa 
decided  in  the  state  court.  Fowler  v.  Lam- 
son,  164  U.  S.  252,  17  Sup.  Ct.  Rep.  112, 

41 :  424 
Cited  in   Chappell   Chemical  ft  Fertiliser   Co. 
V.   Sulphur  Mines  Co.  172  U.  S.  471,   48  L. 
ed.  519,  19  Sup.  Ct.  Rep.  265. 

2306.  Where  an  inferior  state  court  has 
decided  a  Federal  question,  it  will  not  be 
presumed  in  the  Supreme  Court  of  the 
United  States  that  the  highest  court  of 
the  state  decided  the  case  on  some  other 
ground  not  found  in  the  record  or  suggested 
in  that  court.  Keith  v.  Qark,  97  U.  S. 
454,  24:  1071 

2307.  In  order  to  give  the  United  States 
Supreme  Court  jurisdiction  to  review  the 
decision  of  a  state  court  holding  valid  a  con- 
tract of  a  foreign  corporation  which  is 
claimed  to  be  beyond  its  powers,  it  must  ap- 
pear on  the  face  of  the  record  that  the  facta 
as  actually  presented  for  adjudication  made 
it  necessary  lor  the  court  to  consider  and 
give  effect  to  the  act  of  incorporation,  in 
view  of  some  peculiar  jurisprudence  of  the 
state  in  which  it  was  granted,  rather  than 
of  the  general  law  of  the  land.  Chicago  ft 
A.  R.  Co.  v.  Wiggins  Ferry  Co.  119  U.  S. 
615,  7  Sup.  Ct  Rep.  398,  30:  519 

2308.  Resort  cannot  be  had  to  the  expe- 
dient of  importing  into  the  record  the  legis- 
lation of  the  state  as  judicially  knoMm  to  its 
courts,  and  holding  the  validity  of  such 
legislation  to  have  been  drawn  in  question, 
and  a  decision  necessarily  rendered  thereon 
in  arriving  at  conclusions  upon  the  matters 
actually  presented  and  considered.  Powell 
V.  Brunswick  County,  160  U.  S.  433.  14 
Sup.  Ct.  Rep.  166,  37:  1134 

Necessity  of  showing  decision  In  terms. 

Necessity  of  Deciding  Federal  Question 
in  Terms,  see  supra,  III.  d.  9,  ^ 
(3). 

2309.  Clear  and  necessary  intendment, 
from  inspection  of  the  whole  record,  that 
the.  question  must  have  been  raised  and  de- 
cided in  the  manner  prescribed  by  §  25  of 
the  judiciary  act  in  order  to  have  induced 
the  judgment,  is  all  that  is  required.  Neil- 
son  V.  Lagow,  12  How.  98,  13:  909 
Davis  V.  Packard,  6  Pet  41,  8:  312 
Harris  v.  Dennie,  3  Pet.  292,  7:  683 
Cited  In   Cnlg  v.  Missouri,  4  Pet.  429.  7   I.. 

ed.  910— Fisher  v.  Cockerell,  6  Pet.  2.VI,  8 
L.  ed.  117 — Davis  v.  Packard,  6  Pet.  48.  8 
L.  ed.  315 — Crowell  v.  Randell,  10  Pet.  396. 
9  L.  ed.  469 — Holmes  v.  Jennlson.  14  Pet. 
632  Appx.  10  L.  ed.  630  Appz. — Williams  v. 
Oliver,  12  How.  124.  13  L.  ed.  920— Colum- 
bia Water  Power  Co.  v.  Columbia  Electric 
Street  R.  Light  &  P.  Co.  172  U.  8.  488.  43 
L.  ed.  526.  19  Sup.  Ct.  Rep.  247 — State  ez 
rel.  Atty.  Gen.  v.  Oleason,  12  Fla.  271 — 
Frost  V.  Ilsley,  55  Me.  880— Kalp  ▼.  Rick- 
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etts,  5  Pbila.  312,  20  Phlla.  Leg.  Int.  268, 
8  Grant,  Caa.  425. 

2310.  It  is  sufficient  to  sustain  a  writ  of 
error  from  the  Supreme  Court  of  the  United 
States  to  a  state  court  that  the  record  shows 
that  the  question  whether  a  law  of  a  state 
impaired  the  obligation  of  a  contract  was 
necessarily  involved  in  tiie  decision,  and 
that  such  law  was  held  to  be  valid,  and  the 
decision  was  made  against  the  party  seeking 
its  review,  by  reason  of  the  supposed  valid- 
ity of  the  law.  Curran  v.  Arkansas,  15 
How.  304,  14:  705 
Cited  in  State  ex  rel.  Drake  v.  Doyle,  40  Wis. 

214.  22  Am.  Rep.  692. 

2311.  Clear  and  necessary  intendment, 
from  inspection  of  the  whole  record,  that 
the  question  must  have  been  raised  and 
decided  in  the  manner  prescribed  by  §  25 
of  the  judiciary  act  in  order  to  have  in- 
duced the  judgment,  is  all  that  is  required 
to  entitle  the  question  to  be  re-examined  in 
the  Supreme  Court;  but  it  is  not  sufficient 
that  such  a  question  might  have  arisen  and 
heen  applicable  to  the  cause,  unless  it  ap- 
pears in  the  record  that  it  did  arise  and 
was  applied  by  the  state  court  in  disposing 
of  the  controversy.  Hamilton  Mfg.  Co.  v. 
Massachusetts,  6  Wall.  632,  18:  904 
Cited  in  Steines  v.  Franklin  Connty,  14  Wall. 

21,  20  L.  ed.  848 — Caperton  v.  Bowyer,  14 
Wall.  287,  29  L.  ed.  885>-A8hley  v.  Ryan, 
1.53  U.  8.  445,  38  L  ed.  778,  4  Inters.  Com. 
Rep.  669,  14  Sup.  Ct  Rep.  865— Dewey  v. 
Des  Moines,   173  U.   S.   199,  43  L.  ed.   667, 

19  Sap.  Ct.  Rep.  379 — Keokuk  ft  H.  Bridge 
Co.  V.  Illinois,  175  U.  8.  .634,  44  L.  ed.  303, 

20  Sup.  Ct.  Rep.  205. 

2312.  The  existence  of  and  a  decision 
upon  a  Federal  question,  or  its  necessary 
inherence  in  the  case,  must  appear  on  the 
record  in  order  to  give  the  United  States 
Supreme  Court  juri^iction  on  appeal  from 
the  judgment  of  a  state  court.  New.  Or- 
leans V.  New  Orleans  Waterworks  Co.  142 
U.  S.  79,  12  Sup.  Ct.  Rep.  142,  35:  943 
Cited  in   Connectlcnt  ex   rel.   New   York  ft  N. 

E.  R.  Co.  V.  Woodruff,  153  U.  S.  691,  38  L. 
ed.  871,  14  Sup.  Ct.  Rep.  976. 

2313.  A  definite  issue  as  to  the  validity  of 
a  state  statute  under  the  United  States  Con- 
stitution, or  the  possession  of  a  right  under 
such  Constitution,  must  be  distinctly  dedu- 
eihle  from  the  record  before  the  state  court 
can  be  held  to  have  disposed  of  such  a 
Federal  question  by  its  decision.  Powell  v. 
Brunswick  County,  150  U.  S.  433,  14  Sup. 

Ct.  Rep.  166,  37:  1134 

Louisville  A  N.  It  Co.  v.  Louisville,  166  U. 

S.  709,  17  Sup.  a.  Rep.  725,  41:  1173 
Ansbro  v.  United  States,  159  U.  S.  695,  16 

Sup.  Ct.  Rep.  187,  40:  310 

Cited  In  Newport  Light   Co.  v.  Newport,   151 

U.  8.  537,  38  L.  ed.  262,  14   Sup.   Ct.   Rep. 

429— Wlnosa  ft  St.  P.   Land   Co.   v.   Mlnne- 

•ota,  159  V.  S.  541.  40  L,  ed.  253,  16  Sup. 

Ct  Rep.  88 — Louisville  ft  N.  R.  Co.  v.  Louis- 

Tllle.  166  TJ.  S.  714,  41  L.  ed.  1175,  17  Sup. 

Ct   Rep.    725— Castillo    v.    McConnlco,    168 

n.  S.  679,  42  L.  ed.  624,  18   Sup.  Ct.   Rep. 

229— Green  Baj  ft  M.   Canal   Co.  v.   Patten 

Pspcr  Co.  172  U.  S.  68,  43  L  ed.  360,  19  Sup. 

Ct  Rep.  97 — Dewey  v.  Des  Moines.  173  U. 


8.  199,  43  L.  ed.  667,  19  Sup.  Ct.  Rep.  379 
— Baltimore,  C.  ft  A.  R.  Co.  v.  Ocean  City, 
179  U.  S.  681,  45  L.  ed.  384,  21  Sup.'  Ct 
Rep.  918— Yasoo  ft  M.  Valley  R.  Co.  v. 
Adams.  180  U.  S.  48,  45  L.  ed.  418.  21  Sup. 
Ct  Rep.  256— Mountain  View  Min.  ft  Mill. 
Co.  V.  McFadden,  180  U.  S.  535,  45  L.  ed. 
657.  21  Sop.  Ct  Rep.  488— South  Carolina 
V.  Virginia-Carolina  Chemical  Co.  117  Fed. 
730 — Allen  v.  Portland.  35  Or.  457,  58  Pac. 
509— State  v.  Schuman,  36  Or.  24,  47  L.R.A\ 
156,  78  Am.  St  Rep.  754,  58  Pac.  661. 

2314.  The  true  and  rational  rule  is  that 
this  court  must  be  able  to  see  from  tlie 
whole  record  that  a  certain  provision  of  the 
Constitution  or  act  of  Congress  was  relied 
on  by  the  party  who  brings  the  writ  of  er- 
ror, and  that  the  right  claimed  by  him  was 
denied.  Bridge  Proprietors  v.  Hoboken 
Land  &  Improv.  Co.  1  Wall.  116,  17:  571 
Keokuk  &  H.  Bridge  Co.  v.  Illinois,  175  U.  S. 

626,  20  Sup.  Ct.  Rep.  205,  44:  299 

Cited  in  The  Victory  (The  Victory  v.  Boy  Ian) 
6  Wail.  384,  18  L.  ed.  849— Kennebec  ft  P. 
R.  Co.  V.  Portland  ft  K.  R.  Co.  14  Wall.  25, 
20  L.  ed.  851 — Murdock  v.  Memphis,  20 
Wall.  628,  22  L.  ed.  441— Edwards  v.  El- 
liott, 21  Wall.  549,  22  L.  ed.  490— Brown 
V.  Colorado,  106  U.  S.  97,  27  L.  ed.  133,  1 
Sup.  Ct.  Rep.  175 — Smith  v.  Greenhow,  109 
U.  8.  671,  27  L.  ed.  1081.  3  Sup.  Ct.  Rep. 
421— Detroit  City  R.  Co.  v.  Guthard,  114 
U.  S.  135,  29  L.  ed.  118,  5  Sup.  Ct.  Rep.  811 
— New  Orleans  Waterworks  Co.  v.  Louisiana 
Sugar  Ref.  Co.  125  U.  S.  29,  31  L.  ed.  611, 
8  Sup.  Ct  Rep.  741 — Baltimore  ft  P.  R.  Co. 
V.  Hopkins,  130  U.  S.  223,  32  L.  ed.  913.  9 
Sup.  Ct.  Rep.  503 — Chicago,  B.  ft  Q.  R.  Co. 
V.  Chicago,  166  U.  S.  232,  41  L.  ed.  983,  17 
Sup.  Ct.  Rep.  581 — P.  G.  Oxley  Stave  Co. 
V.  Butler  County.  166  U.  S.  659.  41  L.  ed. 
1153,  17  Sup.  Ct.  Rep.  709 — Green  Bay  ft 
M.  Canal  Co.  v.  Patten  Paper  Co.  172  U. 
S.  68.  43  L.  ed.  368,  19  Sup.  Ct.  Rep.  97 — 
Dewey  v.  Des  Moines,  173  U.  S.  199,  43  L. 
ed.  666,  19  Sup.  Ct.  Rep.  379 — Henkel  v. 
Cincinnati,  177  U.  S.  171,  44  L.  ed.  721,  20 
Sup.  Ct.  Rep.  573 — Chapin  v.  Fye,  179  U. 
S.  130,  45  L.  ed.  121,  21  Sup.  Ct.  Rep.  71 
— New  York  C.  ft  H.  R.  R.  Co.  v.  New 
York,  186  U.  S.  273,  46  L.  ed.  1160,  22  Sup. 
Ct.  Rep.  916 — Iowa  v.  Chicago,  M.  ft  St.  P. 
R.  Co.  4  Inters.  Com.  Rep.  426,  33  Fed. 
393 — Crystal  Springs  Land  ft  Water  Co.  v. 
Los  Angeles,  76  Fed.  154. 

2315.  Where  the  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  is  in- 
voked upon  the  ground  that  a  right  or  im- 
munity specially  set  up  and  claimed  under 
the  Constitution  or  authority  of  the  United 
States  has  been  denied  by  the  judgment 
sought  to  be  reviewed,  it  must  appear  from 
the  record  of  the  ease  either  that  the  right 
so  set  up  and  claimed  was  expressly  denied, 
or  that  such  was  the  necessary  effect  in  law 
of  the  judgment.  Roby  v.  Colehour,  146  U. 
8.  153,  13  Sup.  Ct.  Rep.  47,  36:  922 
Cited   in  Bushnell  v.  Crooke  Min.  ft  Smelting 

Co.  148  U.  S.  690,  37  L.  ed.  613,  13  Sup. 
Ct.  Rep.  771 — Powell  v.  Brunswick  County, 

150  U.  S.  439,  37  L.  ed.  1136,  14  Sup.  Ct. 
Rep.    166 — Newport    Light    Co.    v.    Newport, 

151  U.  S.  538,  nS  L.  ed.  262,  14  Sup.  Ct. 
Rep.  429 — Chicago.  B.  ft  Q.  R.  Co.  v.  Chi- 
cago, 166  U.  S.  232,  41  L.  ed.  983,  17  Sup. 
Ct  Rep.  581 — Green  Bay  ft  M.  Canal  Co. 
V.  Patten  Paper  Co.  172  U.  S.  68.  43  L.  ed. 
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369.  19  Sup.  Ct  Rep.  97 — Dewey  ▼.  Des 
Moines,  178  U.  S.  199,  48  L.  ed.  667,  19 
Sup.  Ct.  Rep.  879. 

Safflciency  of  showing. 

2316.  The  record  does  not  show  by  neces- 
sary intendment  that  the  validity  of  a  state 
statute  was  upheld  by  the  state  court  be- 
cause its  authority  to  render  judgment  rest- 
ed solely  on  such  statute,  where  no  such 
question  appears  to  have  been  raised,  and 
tiie  defeated  party  in  his  pleading  admits, 
impliedly,  the  jurisdiction  of  the  court  and 
the  validity  of  the  statute.  The  Victory  v. 
Boylan   (The  Victory)   6  Wall.  382, 

18:848 

(4)  OerHficate  of  State  Court. 

Certificate  of  Federal  Court  as  to  Jurisdic- 
tion, see  supra,  III.  d,  3,  p   (2)    (e). 

Certification  of  Record  Generally,  see  infra, 
V.  b. 

As  Part  of  Record,  see  infra,  2370,  2371. 

Effect  of  Certificate  of  Clerk  of  State  Court, 
see  infra,  2379-2381. 

2317.  The  Supreme  Court  of  the  United 
States  must  determine  for  itself  whether  the 
suit  really  involves  any  Federal  question 
which  will  entitle  it  to  review  the  judgment 
of  the  state  court,  under  U.  S.  Rev.  Stat.  § 
709,  U.  S.  Comp.  Stat.  1901,  p.  575,  although 
the  state  court  certifies  that  such  a  ques- 
tion is  involved.  Newport  Light  Co.  v.  New- 
port, 151  U.  S.  527,  14  Sup.  Ct.  Rep.  429, 

38:259 

died  in  Stallcup  v.  Tacoma,  165  U.  S.   719, 

41    L.    ed.    1185,    17    Sup.    Ct.    Rep.    998~ 

Tinsley  v.  Anderson,   171   U.   S.   106,  48  L. 

ed.  96,  18  Sup.  Ct.  Rep.  805. 

2318.  The  certificate  of  a  chief  or  presid- 
ing justice  of  the  highest  court  of  a  state 
cannot  relieve  the  Supreme  Court  of  the 
United  States  from  determining  for  itself 
whether  the  record  shows  that  the  suit  really 
involves  any  question  which  will  entitle 
it  to  review  the  judgment  of  the  state  court. 
Powell  V.  Brunswick  County,  150  U.  S.  433, 
14  Sup.  Ct.  Rep.  166,  37:  1134 

2319.  The  certificate  of  the  presiding 
judge  of  a  state  court  cannot  confer  juris- 
diction upon  the  Supreme  Court  of  the  Unit- 
ed States  to  re-examine  the  judgment,  if  a 
Federal  question  is  not  in  fact  involved. 
Powell  ▼.  Brunswick  County,  150  U.  S.  433, 
14  Sup.  Ct  Rep.  166,  37:  1134 
Cited   in    Sayward   v.    Denny,    158   U.    S.    183, 

39  L.  ed.  942,  15  Sup.  Ct.  Rep.  777— Dibble 
V.  Bellingham  Bay  Land  Co.  163  U.  S.  70, 
41  L.  ed.  74,  16  Sup.  Ct.  Rep.  939 — Henkel 
V.  Cincinnati,  177  U.  S.  171,  44  L.  ed.  721, 
20  Sup.  Ct.  Rep.  573. 

2320.  The  certificate  from  the  presiding 
judge  of  a  state  court  is  not  of  itself,  and 
without  reference  to  the  record,  sufficient 
to  confer  jurisdiction  upon  this  court  to  re- 
examine the  judgment  below.  Roby  v. 
Colehour,  146  U.  S.  153,  13  Sup.  Ct.  Rep. 
47,  36:  922 
Cii€d  in  Powell  v.  Brunswick  County.  150  U. 

S.  439,  37  L.  ed.  113G,  14  Sup.  Ct.  Rep.  166 


— ^Newport  Light  Co.  v.  Newpoii,  151  U. 
S.  537,  38  L.  ed.  262,  14  Sap.  Ct.  Rep.  429. 

2321.  A  certificate  of  the  presiding  judge 
of  the  state  court,  made  after  the  decision, 
to  the  effect  that  a  Federal  question  was 
considered  and  decided,  cannot  confer  ju- 
risdiction on  this  court,  where  the  record 
does  not  otherwise  show  it  to  exist.  Mar- 
vin V.  Prout,  199  U.  S.  212,  26  Sup.  Ct. 
Rep.  31,  50:  157 
Oited  in   Seale  v.  Georgia,  201   U.  S.  642.   50 

L.  ed.  902,  26  Sup.  Ct.  Hep.  763— Hulbert 
V.  Chicago,  202  U.  S.  280,  50  L.  ed.  1028, 
26  Sup.  Ct  Rep.  617 — Merchants'  Nat.  Bank 
V.  Wehrmann,  202  U.  S.  290,  50  L.  ed.  1040, 

26  Sup.  Ct.  Rep.  613 — Illinois  C.  R.  Co. 
y.  McKendree,  203  U.  S.  525,  51  L.  ed.  303, 

27  Sup.  Ct.  Rep.  153. 

2322.  The  certificate  of  the  chief  justice 
of  the  highest  court  of  a  state  cannot  help 
out  the  total  failure  of  the  record  to  show 
that  a  Federal  question  was  raised  which 
would  sustain  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States.  Louis- 
ville &  N.  R.  Co.  ▼.  Smith,  H.  &  Co.  204  U. 
S.  551,  27  Sup.  a.  Rep.  401,  51:612 

2323.  The  certificate  of  a  state  court  al- 
lowing a  writ  of  error,  that  a  Federal  ques- 
tion was  decided  against  the  plaintiff  in 
error,  cannot  supply  the  want  of  evidence 
to  that  effect  in  the  record.  Felix  ▼.  Scham- 
weber,  125  U.  S.  54,  8  Sup.  Ct.  Rep.   759, 

31:687 
Oited  In  Roby  t.  Colehonr,  146  U.  8.  100.  35 
L.  ed.  924,  18  Snp.  Ct.  Rep.  47 — Powell  v. 
Brunswick  County,  150  U.  S.  4.39.  37  L.  ed. 
1136,  14  Sup.  Ct.  Rep.  166 — Newport  Llprht 
Co.  V.  Newport,  151  U.  S.  537,  88  L.  ed.  262, 
14  Sup.  Ct.  Rep.  429. 

2324.  This  court  cannot  entertain  juris- 
diction upon  a  certificate  of  the  state  su- 
preme court  alone,  in  the  absence  of  any 
evidence  of  the  question  in  the  record.  The 
ofiice  of  the  certificate,  as  it  respects  the 
Federal  question,  is  to  make  more  specific 
what  is  too  general  in  the  record,  but  it  is 
incompetent  to  originate  the  question,  with- 
in the  true  construction  of  the  25th  section 
of  the  judiciary  act.  Parmelee  v.  Lawrence, 
11  Wall.  36,  20:  48 
Brown  v.  Atwell,  92  U.  S.  327,  23:  511 
Oited  in  New  Orleans  Waterworks  Co.  ▼.  r..oui- 

slana  Su^ar  Ref.  Co.  125  U.  S.  29.  31  L. 
ed.  612,  8  Sup.  Ct.  Rep.  741— Dale  Tile  MfR. 
Co.  V.  Hyatt,  125  U.  S.  54.  31  L.  ed.  CS7. 
8  Sup.  Ct.  Rep.  756 — Pellx  v.  Schamweber, 
125  U.  S.  60,  31  L.  ed.  680,  8  Sup.  Ct.  R«!p. 
759 — De  SauBsure  v.  Gaillard,  127  U.  S.  234. 
32  L.  ed.  132,  8  Sup.  Ct.  Rep.  1053 — Roby 
V.  Colehour,  146  U.  S.  160,  36  L.  ed.  924, 
13  Sup.  Ct.  Rep.  47 — Powell  v.  Brunswick 
County,  150  U.  S.  439,  37  L.  ed.  1136,  14 
Sup.  Ct.  Rep.  166 — Newport  Light  Co.  v. 
Newport,  151  U.  S.  537,  38  L,  ed.  262,  14 
Sup.  Ct.  Rep.  429 — Sayward  v.  Denny,  158 
U.  S.  184.  39  L.  ed.  943.  15  Sup.  Ct.  Rep. 
777 — Dibble  v.  Bellingham  Bay  I^nd  Co. 
163  U.  S.  70,  41  L.  ed.  74,  16  Sup.  Ct. 
Rep.  939 — Chicago,  B.  &  Q.  R.  Co.  v.  Chi- 
cago. 166  U.  S.  232,  41  L.  ed.  983.  17  Sup. 
Ct.  Rep.  581— Henkel  v.  Cincinnati,  177  U. 
S.  171,  44  L.  ed.  721.  20  Sup.  Ct.  Rep.  578 
— Yazoo  &  M.  Valley  R.  Co.  v.  Adams,  180 
U.   S.  49,   45   L.   ed.  419,   21   Sup.    Ct.   Rep. 
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250— Galf  ft  8.  I.  R.  Co.  ▼.  Hewes,  183 
U.  S.  69.  46  L..  ed.  88.  22  Sup.  Ct.  Rep.  26 
— Kenyon  r.  Knlpe.  46  Fed.  312 — Martin  v. 
Cole,  38  Iowa,  155— Snell  ▼.  Dwlght,  121 
Masa.  349. 

2325.  The  certificate  of  a  presiding  judge 
of  a  state  court  as  to  the  existence  of  a 
Federal  question  cannot  confer  jurisdiction 
upon  the  Supreme  Court  to  re-examine  the 

e'  idgment  below.     Sayward   v.  Denny,   158 
.  S.  180.  15  Sup.  Ct.  Rep.  777,    ,    39:  941 
Cited  in  Henkel  v.  Cincinnati,  177  U.  S.  171, 
44  L.  ed.  721,  20  Sup.  Ct.  Rep.  573. 

2326.  The  certificate  of  the  chief  justice 
of  the  highest  state  court  that  the  judgment 
of  that  court  denied  a  title,  right,  privilege 
or  immunity  specially  set  up  and  claimed  un- 
der a  Federal  statute  is  not  in  itself  suf- 
ficient to  confer  jurisdiction  on  the  Su- 
preme Court  of  the  United  States  of  a  writ 
of  error  to  that  court.  Allen  v.  Arguimbau, 
198  U.  S.  149,  25  Sup.  a.  Rep.  622,    49:  990 

2327.  A  certificate  of  the  presiding  judge 
of  a  state  court  is  insufficient  to  show  that 
a  Federal  question  was  raised  and  decided, 
where  the  recorded  opinion  of  the  court 
shows  that  the  decision  was  based  on  a 
ground  that  did  not  involve  a  Federal  ques- 
tion. Dibble  V.  Bellingham  Bay  Land  Co. 
163  U.  S.  63,  16  Sup.  Ct.  Rep.  939,  41:  72 
Cited  in  Zadig  v.  Baldwin.  166  U.  S.  488.  41 

L.  ed.  1088,  17  Sup.  Ct.  Rep.  639— Miller 
▼.  Cornwall  R.  Co.  168  U.  S.  134,  42  L.  ed. 
410,  18  Snp.  Ct.  Rep.  84 — Meyer  v.  Rich- 
mond. 172  17.  S.  101,  43  L.  ed.  381.  19  Sup. 
Ct  Rep.  106— Henkel  v.  Cincinnati,  177  U. 
8.  171.  44  L.  ed.  721,  20  Snp.  Ct.  Rep.  578. 

2328.  Where,  from  the  entire  record,  it 
appears  that  the  decision  of  the  state  court 
depends  upon  the  construction,  and  not  the 
constitutionality,  of  a  state  statute,  the 
eertificate  of  the  state  court  is  unavailing 
to  show  that  the  constitutional  question 
was  involved.  Commercial  Bank  of  Cin- 
cinnati T.  Buckingham,  5  How.  317, 

12:  169 
Cited  In  Lawler  v.   Walker.   14  How.  152,  14 
L.  ed.  366. 

2329.  The  certificate  of  the  chief  justice 
of  the  supreme  court  of  a  state,  stating  that 
a  question  as  to  a  violation  of  the  Federal 
Constitution  was  submitted  to  the  court  and 
decided,  cannot  confer  jurisdiction  upon  the 
J^upreme  Court  of  the  United  States  on  writ 
of  error  to  the  state  court.  Henkel  v.  Cin- 
cinnati, 177  U.  S.  170,  20  Sup.  Ct.  Rep. 
573,  44:  720 
Cited  in  Fullerton  v.  Texas,  196  U.  S.  194,  49 

L.  ed.  444.  25  Sup.  Ct.  Rep.  221 — Marvin 
▼.  Tront,  199  U.  S.  223,  50  L.  ed.  161,  20 
Sap.  Ct.  Rep.  81. 

2330.  A  certificate  of  the  highest  court  of 
fl  state  to  the  effect  that  it  necessarily  con- 
sidered the  Federal  question  relied  upon  to 
sustain  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States,  which  the  rec- 
ord shows  was  raised,  removes  any  ob- 
jection that  such  question  was  raised  too 
late  under  the  local  procedure.     Cincinnati, 


P.  B.  S.  &  P.  Packet  Co.  v.  Bay,  200  U.  S. 
179,  26  Sup.  Ct.  Rep.  208,  50:  428 

Cited  in  Merchants*  Nat.   Bank  v.  Wehrmann, 

202  V.   a.  299,  50  L.   ed,   1040,  26  Sup.   Ct. 

Rep.  613. 

2331.  The  certificate  of  a  state  court  that 
the  defendant  railway  company,  in  a  suit 
to  recover  damages  for  the  infection  of  cat- 
tle because  of  a  violation  of  the  quarantine 
regulations  promulgated  by  the  Secretary 
of  Agriculture  under  cover  of  the  act  of 
February  2,  1903  (32  Stat,  at  L.  791,  chap. 
349,  U.  S.  Comp.  Stat.  Supp.  1905,  p.  613), 
insisted  that  such  statute  was  unconstitu- 
tional, and  that,  even  if  constitutional,  did 
not  authorize  such  regulations  or  give  a 
remedy  in  damages,  removes  any  doubt  as 
to  whether  a  Federal  question  was  raised 
within  the  meaning  and  intent  of  U.  S.  Rev. 
Stat.  §  709,  U.  S.  Comp.  Stat.  1901,  chap. 
575,  governing  writs  of  error  to  state 
courts,  where,  after  a  demurrer  to  the  an- 
swer of  the  railway  company  setting  forth 
the  unconstitutionality  of  the  law  and  the 
action  of  the  Secretary  thereunder  had  been 
sustained,  verdict  and  judgment'  were  ren- 
dered against  the  defendant.  Illinois  C.  R. 
Co.  V.  McKendree,  203  U.  S.  514,  27  Sup.  Ct. 
Rep.  153,  51 :  298 
Illinois   C.   R.   Co.   v.   Edwards,   203   U.   S. 

531,  27  Sup.  Ct.  Rep.  159,  51 :  305 

2332.  The  certificate  of  a  state  court  of 
last  resort  may  serve  to  remove  any  doubt 
whether  rights  under  the  Federal  bankrupt 
law  were  so  relied  upon  and  passed  upon  in 
affirming,  without  opinion,  a  judgment  dis- 
missing a  suit  brought  by  a  trustee  in 
bankruptcy  to  recover  an  alleged  asset  of 
the  bankrupt  estate,  as  to  sustain  a  writ 
of  error,  under  U.  S.  Rev.  Stat.  §  709,  U.  S. 
Comp.  Stat.  1901,  p.  575,  from  the  Federal 
Supreme  Court.  Rector  v.  City  Deposit 
Bank  Co.  200  U.  S.  405,  26  Sup.  Ct.  Rep. 
289,  .  50:527 
Cited  In  Rector  v.  Commercial  Nat.  Bank,  200 

U.  S.  421.  50  L.  ed.  533,  26  Sup.  Ct.  Rep. 
294 — Illinois  C.  R.  Co.  v.  McKendree,  203 
U.  S.  525,  51  L.  ed.  303,  27  Sup.  Ct.  Rep. 
153— Eau  riaire  Nat.  Bnnk  v.  Jackman, 
204  U.  S.  532,  51  L.  ed.  604,  27  Sup.  Ct. 
Rep.  391. 

2333.  A  certificate  of  the  chief  justice  of 
a  state  court,  stating  that  the  validity  of 
state  legislation  subsequent  to  the  charter 
of  a  corporation  was  drawn  in  question  upon 
the  ground  that  it  impaired  the  obligation 
of  a  contract,  and  that  the  decision  was 
in  favor  of  the  validity  of  such  legislation, 
may  be  resorted  to,  in  the  absence  of  an 
opinion,  to  show  that  a  Federal  question 
which  was  otherwise  raised  in  the  record 
was  actually  passed  upon  by  the  court. 
Gulf  &  S.  I.'  R.  Co.  v.  Hewes,  183  U.  S.  66, 
22  Sup.  Ct.  Rep.  26.  46:  86 

2334.  The  certificate  may  induce  the  Fed- 
eral court,  where  the  question  is  a  close  one, 
not  to  construe  the  pleadings  so  strictly  as 
to  hold  that  they  do  not  sufficiently  pre- 
sent a  Federal  question.  Roby  v.  Cole- 
hour,  146  U.  S.  153,  13  Sup.  Ct.  Rep.   47, 

36:922 
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Insufficiency  of  certificate. 

Sufficiency  of  Certificate  of  Federal 
Court  as  to  Jurisdiction,  see  supra, 
931-937. 

2335.  Something  more  definite  than  a  cer- 
tificate of  the  highest  court  of  a  state  that 
certain  statutes,  challenged  as  in  violation 
of  the  Federal  Constitution,  were  held  valid, 
without  naming  those  statutes,  is  necessary 
to  satisfy  the  requirement  that  the  record 
should  show  that  such  a  question  was  in- 
volved.    Lawler  v.   Walker,   14    How.   149, 

14:  364 
Cited  in  Maxwell  t.  Newbold.  18  How.  516, 
15  L.  ed.  509 — Messenger  v.  Mason,  10  Wall. 
510,  19  L.  ed.  1029— F.  G.  Oxley  Stave  Co. 
V.  Butler  County,  166  U.  S.  656,  41  L.  ed. 
1152,  17  Sup.  Ct.  Rep.  700 — Yazoo  &  M. 
Valley  R.  Co.  v.  Adams,  180  U.  S.  48,  45 
L.  ed.  418,  21  Sup.  Ct.  Rep.  256. 

2336.  A  certificate  by  the  chief  justice 
of  the  supreme  court  of  a  state,  that  upon 
the  argument  of  the  case  the  validity  of 
state  legislation  was  drawn  in  question  up- 
on the  ground  of  its  repugnancy  to  the 
Constitution  of  the  United  States,  is  in- 
sufficient to  give  jurisdiction  to  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error,  where  the  statutes  complained  of 
are  not  stated.  Yazoo  &  M.  Valley  R.  Co. 
V.  Adams,  180  U.  S.  41,  21  Sup.  Ct.  Rep. 
256,  45: 415 
Cited  in   Home '  for   Incurables  v.   New  York, 

187  IT.  S.  158,  47  L.  ed.  119,  63  L.R.A.  334, 
23  Sup.  Ct  Rep.  84. 

2337.  A  certificate  signed  by  the  clerk 
and  certified  by  the  presiding  justice  of  a 
state  court,  though  entitled  to  great  weight 
as  showing  that  a  Federal  question  was 
decided  by  the  court,  which  gives  it  in  the 
manner  required  to  give  the  Supreme  Court 
of  the  United  States  jurisdiction,  is  not 
conclusive  that  such  a  question  was  raised 
in  the  case.  Caperton  v.  Bowyer,  14  Wall. 
216,  20: 882 

2338.  A  certificate  of  the  presiding  judge 
of  a  state  court  that  a  Federal  question 
which  was  first  raised  by  a  petition  for 
rehearing  was  duly  considered  and  decided 
cannot  confer  jurisdiction  on  the  Federal 
Supreme  Court  of  a  writ  of  error  to  the 
state  court,  where,  from  the  face  of  the  rec- 
ord proper  and  from  the  opinions,  the 
reasonable  inference  is  that  the  court  may 
have  denied  the  application  in  the  mere 
exercise  of  its  discretion,  or  may  have  de- 
clined to  pass  upon  the  Federal  question 
in  terms  because  it  was  suggested  too  late. 
Fullerton  v.  Texas,  196  U.  S,  192,  25  Sup. 
a.  Rep.  221,  49:  443 
Cited  In  Allen  v.  Arpulmbau,   198  U.   8.   156, 

49  L.  ed.  993,  25  Sup.  Ct.  Rep.  622 — Cork- 
ran  Oil  &  Development  Co.  v.  Arnaudet,  199 
U.  S.  193,  50  L.  ed.  150.  26  Sup.  Ct.  Rep. 
41 — Marvin  v.  Trout,  199  U.  S.  223,  50  L. 
ed.  161,  26  Sup.  Ct.  Rep.  31. 

—  Kelt  tor  ial  note. 

Certificate  of  state  court  as  showing  pres- 
ence of  Federal  questions.  50:428 


Necessity  of  certificate. 

Necessity     of     Certificate    of    Federal 
Court  as  to  Jurisdiction,  see  supra, 

921-927. 

2339.  Where  the  record  showed  that  cer- 
tain Federal  questions  arose  and  how  they 
had  been  decided,  an  entry  on  the  record 
by  the  court,  certifying  that  such  questions 
arose  and  were  decided  as  required  by  §  25 
of  the  judiciary  act,  was  held  unnecessary. 
Ableman/ V.  Booth,  21  How.  606,       16:  169 

L  What  Constitutes  Record  for  Purpose 
of  Showing  Jurisdiction;  MaUerm 
Outside  the  Record, 

2340.  The  Supreme  Court  can  re-examine 
only  the  final  judgment  of  a  state  court,  and 
for  that  purpose  can  look  only  to  the  rec- 
ord of  the  judgment  as  sent  out.  It  cannot 
proceed  until  the  record  of  the  judgment 
which  it  is  called  upon  to  examine  discloses 
the  question  necessary  to  give  it  jurisdic- 
tion. Goodenough  Horseshoe  Mfg.  Co.  ▼. 
Rhode  IsUnd  Horseshoe  Co.  131  U.  S. 
ccxxviii.  Appx.  and  24:  368 

2341.  Upon  removal,  the  transcript  from 
the  state  court  becomes  part  of  the  record  in 
the  circuit  court  and  in  the  United  States 
Supreme  Court.  Clinton  v.  Missouri  P.  R.  Co. 
122  U.  S.  469,  7  Sup.  Ct  Rep.  1268, 

30:  1214 

2342.  On  writ  of  error  to  a  state  court  to 
review  a  denial  of  an  application  for  re- 
moval to  a  Federal  circuit  court,  only  the 
record  and  proceedings  of  the  state  court 
can  be  consiaered  by  the  Supreme  Court  of 
the  United  States  in  determining  whether 
or  not  a  Federal  question  is  involved.  Penn- 
sylvania Co.  V.  Bender,  148  U.  S.  255,  IS 
Sup.  Ct.  Rep.  691,  37:  441 

2343.  The  denial  of  a  motion  to  vacate  a 
judgment  of  a  state  court  on  affidavits  show- 
ing the  filing  of  a  petition  for  removal  to  s 
F^eral  court  forms  no  part  of  the  record 
for  this  purpose,  where  no  efl'ort  was  made 
in  the  state  court  to  correct  the  record  so  as 
to  show  the  fact.  Goodenough  Horseshoe 
Mfg.  Co.  V.  Rhode  Island  Horseshoe  Go.  154 
U.  S.  635,  and  14  Sup.  Ct  Rep.  1180, 

24:368 

2344.  The  Supreme  Court  of  the  United 
States,  in  determining  the  question  of  its 
jurisdiction  to  review  the  judgment  of  a 
state  court,  is  not  confined  to  an  inspection 
of  that  part  of  the  record  which  sets  out 
the  proceedings  of  the  highest  state  court 
alone,  but  may,  whenever  necessary,  look  at 
the  record  of  the  proceedings  of  the  inferior 
state  court,  in  connection  with  the  proceed- 
ings of  the  highest  court,  in  order  to  deduce 
therefrom  the  points  decided  by  the  latter. 
Neilson  v.  Lagow,  12  How.  98,  13:  909 
Cited  in  Ma^uire  v.  Tyler,  8  Wall.  665,  19   L. 

ed.  325 — Klinffer  v.  Missouri,  13  Wall.  263, 
20  L.  ed.  637 — Tyler  v.  Magwire,  17  Wait 
280.  21   L.  ed.  582. 

2345.  A  supplemental  transcript  filed  after 
the  case  was  argued  and  decided  in  the  sq- 
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prane  court  of  a  state,  with  nothing  to 
show  how  it  came  to  be  filed,  when  no  cer- 
tiorari has  been  issued  to  bring  it  up,  nor 
any  motion  made  for  leave  to  file  it,  nor  any 
order  permitting  it  to  be  filed,  is  a  mere 
ezcrescenoe  on  the  record  which  cannot  be 
considered  by  the  Supreme  Court  of  the  Unit- 
ed States  in  determining  its  jurisdiction  to 
review  the  judgment  of  the  state  court. 
Telluride  Power  Transmission  Ck).  v.  Rio 
Grande  Western  R.  Co.  175  U.  S.  639,  20 
Sap.  a.    Rep.   245,  44:  305 

2346.  Aifidayits  disclosing  the  proceedings 
on  a  motion  to  dismiss  a  writ  of  error  from 
the  state  court  to  an  inferior  court  form 
DO  part  of  the  record  on  writ  of  error  from 
the  Supreme  Court  of  the  United  States  for 
the  purpose  of  determining  the  question  of 
jurisdiction.    Davis  v.  Packard,  6  Pet.  41, 

8:312 
Cited  In  Davis  v.  Packard,   10  Wend.  00. 

2347.  Where  the  defendant  moved  the 
court  to  vacate  a  judgment,  and  produced 
affidavits  tending  to  prove  that  before  judg- 
ment it  had  filed  its  petition  for  the  removal 
of  the  cause  to  the  circuit  court  of  the  Unit- 
ed States,  but  no  effort  was  made  to  cor- 
rect the  record  as  it  stood,  so  as  to  disclose 
this  fact,  and,  the  motion  being  denied,  the 
defendant  sued  out  the  writ  of  error, — the 
proceedings  attempting  to  avoid  the  judg- 
ment, which,  it  is  claimed,  give  this  court 
jurisdiction,  not  being  in  the  record,  cannot 
alfect  the  judgment.  Goodenough  Horse- 
shoe Mfg.  Co.  V.  Rhode  Island  Horseshoe  Co. 
154  U.  S.  635,  14  Sup.  Ct.  Rep.  1180, 

24:368 

2348.  Where  the  state  court  amended  its 
judgment  after  the  writ  of  error,  the  judg- 
ment brou^t  here  as  part  of  the  return  to 
the  writ  of  error  from  this  court  must  re- 
main as  the  judgment  which  this  court  will 
re-examine  and  review.  Edwards  v.  Elliott, 
21  Wall.  532,  22:  487 
Cited  in  Dunham  v.  Presby,  121  Mass.  350. 

Editorial  note. 

[The  record  for  purpose  of  showing  juris- 
diction in  United  States  Supreme  Court  of 
writ  of  error  to  state  court.    63  L.R.A.  329.] 

Evidence. 

2349.  ^idence  examined  in  equitable  ac- 
tion to  determine  the  ground  on  which  judg- 
ment is  based.  Eustis  v.  Bolles,  150  U.  S. 
361,  14  Sup.  Ct.  Rep.  131,  37:  1111 
Cited  In  BuDker  Hill  Min.   Co.  v.   Pascoe,  24 

UUta,  62,  66  Pac.  574. 

2350.  Where  the  evidence  upon  which  the 
plaintiff  in  error  was  convicted  is  not  made 
a  part  of  the  record,  or  what  it  tended  to 
establish  anywhere  therein  stated,  and  cer- 
tain instructions  to  the  jury  were  requested 
and  refused,  it  cannot  be  determined  whether 
the  action  of  the  court  involved  the  point 
alleged  as  error,  in  denying  him  the  right, 
under  Federal  law,  to  sell  liquors  on  a 
steamboat,  or  whether  the  refusal  to  give 
the  instructions  amounted  to  a  ruling  and 
denial  of  such  claim.  Clark  v.  Pennsyl- 
vania, 128  U.  S.  395,  9  Sup.  Ct  Rep.  113, 

32:487 


Opinion  of  state  court. 

See  also  infra,  3349. 

2351.  The  opinion  of  the  state  court  con- 
stitutes no  part  of  the  record,  and  cannot 
be  looked  to  as  the  foundation  on  which  the 
Supreme  Court  will  take  or  refuse  jurisdic- 
tion.    Rector  v.  Ashley,  6  Wall.  142, 

18:  733 
Cited  in  Gtlwon  v.  Chouteau,  8  Wall.  317,  19 
L.  ed.  318 — Stelnes  v.  Franklin  County,  14 
Wall.  21,  20  L.  ed.  848 — Murdock  y.  Mem- 
phis, 20  Wall.  628,  22  L.  ed.  441— Moore  v 
Mississippi,  21  Wall.  639,  22  L.  ed.  654— 
Gross  ▼.  United  States  Mortg.  Co.  108  U.  S. 
484,  27  L.  ed.  797,  2  Sup.  Ct  Rep.  940— 
United  States  v.  Taylor,  147  U.  S.  700,  37 
L.  ed.  337,  13  Sup.  Ct.  Rep.  479 — Loeb  v. 
Columbia  Twp.  179  U.  S.  483,  45  L.  ed.  287, 
21  Sup  .Ct.  Rep.  174 — San  Jos6  Land  & 
Water  Co.  v.  San  Jos^  Ranch  Co.  189  U.  S. 
180.  47  L.  ed.  768,  23  Sup.  Ct.  Rep.  487— 
Gaines  v.  Hale,  26  Ark.  188 — Snell  v. 
Dwight,  121  Mass.  349. 

2352.  The  opinion  of  the  state  court  is 
not  a  part  of  the  record  for  the  purpose  of 
determining  whether  a  case  is  made  for  a 
writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  a  state  court,  although 
by  a  state  statute  the  opinions  of  the  court 
are  required  to  be  filed  among  papers  of  the 
case.     Williams  v.  Norris,  12   wheat.   117, 

6:  571 
Cited  in  Davis  v.  Packard,  6  Pet.  48,  8  L.  ed. 
316 — Rector  v.  Ashley,  6  Wall.  148,  18  L. 
ed.  734 — Gibson  v.  Chouteau,  8  Wall.  317, 
19  L.  ed.  318 — Moore  v.  Mississippi,  21  Wall. 
639,  22  L.  ed.  654 — ^tna  F.  Ins.  Co.  v. 
Boon,  95  U.  S.  140,  24  L.  ed.  402 — Gross  v. 
United  States  Mortg.  Co.  108  U.  S.  484.  27 
L.  ed.  797.  2  Sup.  Ct.  Rep.  940— United 
States  V.  Taylor,  147  U.  S.  700,  37  L.  ed. 
837,  18  Sup.  Ct.  Rep.  479 — Loeb  v.  Columbia 
Twp.  179  U.  S.  483,  45  L.  ed.  287,  21  Sup. 
Ct.  Rep.  174 — Fleming  v.  Clark,  12  Allen, 
198 — Bryan   v.    Bates,    12   Allen,    205. 

2353.  The  opinion  of  the  Louisiana  state- 
court  is  considered  by  the  United  States  Su- 
preme Court,  on  writs  of  error,  as  part  of 
the  record.  New  Orleans  Waterworks  Co.  v. 
Louisiana  Sugar  Ref.  Co.  125  U.  S.  18,  8 
Sup.  Ct.  Rep.  741,  31:  607 
Cited  in  Kreiger  v.   Shelby  R.   Co.  125  U.  S. 

46,  31  L.  ed.  678,  8  Sup.  Ct.  Rep.  752— 
Thompson  v.  Maxwell  Land  Grant  &  R.  Co. 
168  U.  S.  456,  42  L.  ed.  541,  18  Sup.  Ct. 
Rep.  121. 

2354.  Because  of  the  peculiarity  of  the 
practice  in  the  courts  of  Louisiana,  the  opin- 
ions delivered  by  the  appellate  court  of  that 
state  are  treated  as  part  of  the  record,  and 
inspected  when  judgments  are  brought  up 
on  writ  of  error.  Almonester  v.  Kenton,  0 
How.  1,  13:  21 
Cited  in  Bell  v.  Heame,  19 'How.  263,  15  L.  ed. 

G18 — Del  mas  v.  Merchants'  Mut.  Ins.  Co. 
14  Wall.  667,  20  L.  ed.  759 — Crossley  v.  New 
Orleans,  108  U.  S.  105,  27  L.  ed.  667,  2  Sup. 
Ct.  Rep.  300 — New  Orleans  Waterworks  Co. 
V.  Louisiana  Suf^ar  Ref.  Co.  125  U.  S.  27, 
31  L.  ed.  611,  8  Sup.  Ct.  Rep.  741 — Hender- 
son V.  Merchants'  Mut.  Ins.  Co.  25  La.  Ann. 
349. 

2355.  In  cases  coming  up  from  the  su- 
preme court  of  Louisiana,  the  opinion  of 
that  court,   which,  under  the  law  of  that 


426 


APPEAL  AND  ERROR,  HI.  d,  9,  L 


state  and  the  practice  under  it,  is  entered 
on  the  record,  has,  from  the  beginning,  been 
regarded  as  a  part  of  the  record,  which  may 
be  referred  to,  in  connection  with  the  entire 
record,   if   necessary   to   determine   whether 
the  judgment  is  one  which  the  Federal  court 
has  authority  to  review.     Grand  Gulf  R.  & 
Bkg.  Co.  V.  Marshall,  12  How.  165,     13:  938 
Cited  in  Bell  ▼.   Hearac.   19  How.  263,   15  L. 
ed.  618 — Murdock  t.  Memphis,  20  Wall.  633, 
22  L.  ed.  443 — Moore  ▼.  Mississippi,  21  Wall. 
639,    22    L.    ed.    654 — Crossley    ▼.    New   Or 
leans,  108  U.  S.  105,  27  L.  ed.  667.  2  Sup. 
Ct.  Rep.  300 — Gross  ▼.  United  States  Mortg. 
Co.  108  U.  S.  485,  27  L.  ed.  798,  2  Sup.  Ct. 
Rep.   940 — Crescent   City  L.   S.   L.   &  S.  H. 
Co.  y.  Butcliers'  Union  S.  H.  &  L.  S.  L.  Co. 
120  U.  S.  146,  30  L.  ed.  617.  7  Sup.  Ct.  Rep. 
472 — New   Orleans  Waterworks  Co  v.   Loui- 
siana Sugar  Ref.  Co.  125  U.  S.  27.  31  L.  ed. 
611.  8  Sup.  Ct.  Rep.   741 — Glenn  t.  Garth, 
147  U.   S.  369,  37  L.  ed.  206,  13   Sup.    Ct. 
Rep.  350. 

2356.  The  opinions  of  the  supreme  court 
of  Louisiana  are  regarded  as  part  of  the 
record,  by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  that  court,  which 
can  be  examined  for  the  purpose  of  determ* 
inin^  whether  a  Federal  question  was  de- 
cided which  will  sustain  the  jurisdiction  of 
the  Federal  Supreme  Court.  Del  mas  v. 
Merchants'  Mut.   Ins.  Co.   14   Wall.   661, 

20:  757 
Cited  in  New  Orleans  Waterworks  Co.  y.  Lou- 
isiana Sugar  Ref.   Co.   125  U.  S.  27,  31   L. 
ed.  611.  8  Sup.  Ct.  Rep.  741. 

2357.  The  opinion  of  the  supreme  court  of 
Louisiana  is  to  be  treated  as  part  of  the 
record  in  the  Supreme  Court  of  the  United 
States;  and  for  Uie  purpose,  not  of  deciding 
the  facts,  but  of  throwing  light  on  the  find- 
ings, the  opinion  and  other  parts  of  the 
record  may  be  examined.  Egan  v.  Hart,  165 
U.  S.  188,  17  Sup.  Ct.  Rep.  300,  41 :  680 
Cited  in  Thompson  y.  Maxwell  Land  Grant  ft 

R.  Co.  168  U.  S.  456,  42  L.  ed.  541,  18  Sup. 
Ct.  Rep.  121 — Castillo  t.  McConnlco.  168 
U.  S.  677,  42  L.  ed.  624,  18  Sup.  Ct.  Rep. 
229 — Board  of  Liquidation  ▼.  Louisiana. 
179  U.  S.  687,  45  L.  ed.  353,  21  Sup. 
Ct  Rep.  263 — San  Jose  Land  ft  Water  Co. 
▼.  San  Jose  Ranch  Co.  189  U.  S.  180.  47  L. 
ed.  768,  23  Sup.  Ct.  Rep.  487 — United  SUtes 
ex  rel.  Coffman  v.  Norfolk  ft  W.  R.  Co.  114 
Fed.  686. 

2358.  The  opinion  of  the  state  court, 
written  and  recorded  aa  required  by  the 
state  statute,  may  be  examined  by  the 
United  States  Supreme  Court  to  ascertain 
the  grounds  of  its  judgment.  Kreiger  v. 
Shelby  R.  Co.  125  U.  S.  39,  8  Sup.  Ct.  Rep. 
752,  31 :  675 
Cited  In  Dale  Tile  Mfg.  Co.  r.  Hyatt.  125  U. 

S.  54.  31  L.  ed.  686,  8  Sup.  Ct.  Rep.  756 — 
ONell  ▼.  Vermont,  144  U.  S.  350.  36  L.  ed. 
462,  12  Snp.  Ct.  Rep.  693 — Dibble  ▼.  Bell- 
Ingham  Bay  Land  Co.  163  U.  S.  69,  41  L. 
ed.  74.  16  Sup.  Ct.  Rep.  939 — ^Thompson  y. 
Maxwell  Land  Grant  ft  R.  Co.  168  U.  S. 
456,  42  L.  ed.  541,  18  Sup.  Ct.  Rep.  121. 

2359.  If  the  record  leaves  the  matter  in 
doubt,  the  United  States  Supreme  Court 
may  look  into  the  opinion  of  the  court  of 
appeals  of  New  York    (duly  authenticated 


and  transmitted  with  the  record)  to  de- 
termine  whether  a  Federal  question  was  de^ 
cided  by  that  court.  Fire  Asso.  of  Philadel- 
phia V.  New  York,  119  U.  S.  110,  7  Sup.  Ct. 
Rep.  108,  30:  342 

Marshall  v.  Ladd,  131  U.  S.  Izzxix.  Appx. 

and  19:  153 

Cited  in  Kreiger  v.  Shelby  R.  Co.  125  U.  S.  44, 

31    L.   ed.   678.   8   Sup.    Ct.   Rep.    752 — Dale 

Tile  Mfg.  Co.  V.  Hyatt.  125  U.  S.  54,  31  L. 

ed.    686,    8    Sup.    Ct.    Rep.    756 — Walter    A. 

Wood  Mowing  ft  Reaping  Mach.  Co.  t.  Skin* 

ner.  139  U.  S.  296,  35  L.  ed.  194.  11  Sup.  Ct. 

Rep.   528 — San  Jose  Land  ft   Water    Co.   ▼. 

San  Jose  Ranch  Co.  189  U.  S.  180,  47  L.  ed. 

768,   23  Sup.  Ct.  Rep.  487. 

2360.  Upon  a  writ  of  error  to  a  state 
court,  if  the  record  shows  on  its  face  that 
a  Federal  question  was  not  necessarily  in- 
volved, and  docs  not  show  that  one  was 
raised,  this  court  w^ill  not  go  out  of  it.  to 
the  opinion  or  elsewhere,  to  ascertain 
whether  one  was  in  fact  decided.  Otis  v. 
Oregon  S.  S.  Co.  116  U.  S.  648,  6  Sup.  Ct. 
Rep.  523,  21:  719 

Phoenix  Ins.  Co.  v.  Gardiner   (Phoenix  Ins. 
Go.  T.  The  Treasurer)   11  Wall.  204, 

20:  112 
Ocean  Ins.  Go.  v.  PoUeys,  13  Pet.  157, 

10:  105 
Moore  t.  Mississippi,  21  Wall.  636,  22:  653 
Melendy  ▼.  Rice,  94  U.  S.  796,  24:  143 
Gibson  t.  Chouteau,  8  Wall.  314,  19:  317 
Walker  t.  Villavaso.  6  Wall.  124,  18:  853 
Davis  V.  Packard,  6  Pet.  41,  8:  312 

Medberry  v.  Ohio,  24  How.  413,  16:  733 
Edwards  v.  Elliott,  21  Wall.  532,  22:  487 
Cited  In  Decatur  v.  Panlding,  14  Pet.  6U0 
Appz.  10  L.  ed.  609  Appx. — Holmes  v.  Jen- 
nisoD,  14  Pet.  629  Appx.,  10  L.  ed.  62S 
Appz — ^Michigan  C.  R.  Co.  v.  Michigan 
Southern  R.  Co.  19  How.  381,  15  L.  ed.  690 
— Marqueze  y.  Bloom,  10  Wall.  352,  21  L. 
ed.  280 — ^Moore  ▼.  Mississippi,  21  Wall.  639. 
22  L.  ed.  054 — ^^tna  F.  Ins.  Co.  ▼.  Boon.  95 
U.  8.  140,  24  L.  ed.  402— Citizens*  Bank  ▼. 
Board  of  Liquidation.  98  U.  S.  142,  25  L. 
ed.  115 — Gross  v.  United  States  Mortip.  Co. 
108  U.  S.  484,  27  L.  ed.  797,  2  Sup.  Ct.  Rep. 
940 — Otis  V.  Oregon  S.  S.  Co.  116  U.  8. 
550,  29  L.  ed.  720,  6  Sup.  Ct  Rep.  523 — 
O'Neil  V.  Vermont,  144  U.  8.  835,  36  L.  ed. 
457,  12  Sup.  Ct  Rep.  693— United  SUtes  v. 
Taylor,  147  U.  S.  700,  37  L.  ed.  .337.  13  Sup. 
Ct.  Rep.  479 — Sayward  ▼.  Denny,  158  U.  S. 
184 — Loeb  v.  Columbia  Twp.  179  U.  S.  483. 
45  L.  ed.  287,  21  Sup.  Ct.  Rep.  174 — San 
Jos^  Land  k  Water  Co.  v.  San  Jos^  Ranch 
Co.  189  U.  S.  180,  47  L.  ed.  768,  23  Sup.  Ct. 
Rep.  487 — McFarlane  ▼.  GolUng,  22  C.  C  A, 
24.  46  U.  S.  App.  141.  76  Fed.  24— Bank  of 
Akron  y.  Dole,  24  Colo.  96.  48  Pac.  1044 — 
Henderson  t.  Merchants'  Mut.  Ins.  Co.  25 
La.  Ann.  347 — Frost  ▼.  Ilsley,  55  Me.  380 — 
Fleming  v.  Clark,  12  Allen,  198 — Polhemns 
V.  Ann  Arbor  Bank,  27  Mich.  50 — Gibson  y. 
Chouteau,  7  Mo.  App.  2 — Keeler  y.  Fire- 
man's Ins.  Co.  3  Hill,  255— Shrewsbury  ▼. 
Miller.  10  W.  Va.  122--Rigg  y.  Paraona,  28 
W.  Va.  524,  2  S.  E.  888. 

2361.  When  the  judgment  of  the  highest 
court  of  a  state  is  pleaded  as  a  bar  to  a 
subsequent  action,  the  Supreme  Court  will 
refer  to  the  opinion  of  the  court  to  deter- 
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mine  the  grounds  and  effect  of  its  decision. 
Phelps  V.  Harris,  101  U.  S.  370,  25:  855 
Cited  In  Lawrence  t.  Steams,  79  Fed.  884— 
Steiims  ▼.  Lawrence,  28  C.  C.  A.  74,  54  U 
S.  App.  532,  83  Fed.  745 — Strong  v.  Grant, 
2  ICackey,  225 — Cummlngs  ▼.  Baker,  10  App. 
D.  C.  15. 

2362.  Upon  error  to  the  highest  court  of 
a  state,  the  opinion  of  the  court  may  be 
examined  to  determine  whether  a  Federal 
question  was  actually  raised  and  decided. 
Murdock  v.  Memphis.  20  Wall.  590,  22:  429 
Oit€d  In  Moore  t.   Mississippi,   21   Wall.   639, 

22  L.  ed.  654 — Louisiana  ex  rei.  Citizens' 
Bank  t.  Board  of  Liquidation,  98  U.  S.  142, 
25  L.  ed.  115 — Crossley  v.  New  Orleans,  108 
U.  S.  105,  27  L.  ed.  667,  2  Sup.  Ct.  Rep. 
300 — Gross  r.  United  States  Mortg.  Co.  108 
U.  8.  484.  27  L.  ed.  797,  2  Sup.  Ct.  Rep.  940 
—Fire  Asso.  of  Philadelphia  v.  New  York, 
119  U.  S.  116,  30  L.  ed.  346,  7  Sup.  Ct.  Rep. 
108— Crescent  City  L.  S.  L.  &  S.  H.  Co.  v. 
Batchers'  Union  S.  H.  ft  L.  S.  L.  Co.  120 
U.  S.  146,  30  L.  ed.  617,  7  Sap.  Ct.  Rep.  472 
— Krelger  v.  Shelby  R.  Co.  125  U.  S.  44,  31 
L.  ed.  678,  8  Sup.  Ct.  Rep.  752 — ^United 
States  T.  Taylor,  147  U.  S.  700,  37  L.  ed. 
337,  13  Sap.  Ct  Rep.  479 — ^Loeb  t.  Columbia 
Twp.  179  U.  S.  483,  45  L.  ed.  287,  21  Sup. 
Ct  Rep.  174 — San  Jose  Land  ft  Water  Co.  ▼. 
San  Jose  Ranch  Co.  189  U.  S.  180,  47  L.  ed. 
768,  23  Sup.  Ct.  Rep.  487. 

2363.  When  Federal  questions,  and  ques- 
tions  exclusively  within  the  jurisdiction  of 
the  state  court,  are  presented  by  the  record, 
the  Supreme  Court  will  examine  the  opinion 
of  the  state  court  to  ascertain  whether  a 
Federal  question  was  decided.  McManus 
T.  (ySullivan,  91  U.  S.  578,  23:  390 

2364.  Under  the  statute  of  niinois,  which 
provides  that  the  opinion  of  the  supreme 
court  of  that  state  shall  be  spread  at  large 
upon  the  records  of  the  court,  this  court 
may  examine  such  opinions  to  see  whether 
any  Federal  question  is  involved.  Gross  v. 
United  States  Mortg.  Co.  108  U.  S.  477,  2 
Sup.  Ct.  Rep.  940,  27:  795 
Cited  in  Adams    County  v.   Burlington   ft   M. 

RlTer  R.  Co.  112  U.  8.  129,  28  L.  ed.  680.  5 
Sup.  Ct  Rep.  77 — ^Fire  Asso.  of  Philadelphia 
T.  New  York.  110  U.  S.  116,  80  L.  ed.  346, 
7  Sop.  Ct  Rep.  108 — Krelger  v.  Shelby  R. 
Co.  125  U.  S.  44,  31  L.  ed.  678,  8  Sup.  Ct. 
Rep.  752 — Roby  v.  Colehour,  146  U.  S.  160, 
36  L.  ed.  924,  13  Sup.  Ct  Rep.  47 — Powell 
▼.  Brunswick  County,  150  U.  S.  439,  37  L. 
ed.  1136,  14  Sup.  Ct  Rep.  166 — Newport 
Light  Co.  7.  Newport,  151  U.  S.  537,  38  L. 
ed.  262,  14  Sup.  Ct.  Rep.  429 — Sayward  v. 
Denny.  158  U.  S.  184,  39  L.  ed.  942.  15  Sup. 
Ct  Rep.  777— Egan  y.  Hart,  165  U.  S.  190, 
41  L.  ed.  681,  17  Sup.  Ct  Rep.  300— Loeb 
▼.  Columbia  Twp.  179  U.  S.  484,  45  L.  ed. 
288,  21  Sup.  Ct.  Rep.  174 — Gulf  &  S.  I.  R. 
Co.  T.  Hewes,  183  U.  S.  69,  46  L.  ed.  88.  22 
Sup.  Ct  Rep.  26 — San  Jose  Land  &  Water 
Co.  ▼.  San  Jose  Ranch  Co.  189  U.  S.  180, 
47  L.  ed.  768,  23  Sup.  Ct.  Rep.  487 — Penn- 
sylraoU  Co  t.  Versten,  140  111.  641,  15 
L.R.A.  800.  30  N.   E.  540. 

2365.  In  cases  from  the  supreme  court  of 
Umidana,  the  opinion  of  the  court  below 
may  be  referred  to,  to  determine  whether 
the  judgment  is  one  thia  court  has  authori- 


ty to  review.  Crossley  v.  New  Orleans,  108 
U.  S.  105,  2  Sup.  Ct  Rep.  300,  27:  667 
Weatherby  v.  Bowie,  131  U.  S.  ccxv.  Appx. 

25:  606 
Cited  In  Crescent  City  L.  S.  L.  &  S.  H.  Co.  v. 
Butchers'  Union  S.  U.  &  L.  S.  L.  Co.  120 
U.  S.  146,  30  L.  ed.  617,  7  Sup.  Ct  Rep. 
472 — New  Orleans  Waterworks  Co.  v.  Loui- 
siana Sug^ar  Ref.  Co.  125  U.  S.  27,  31  L.  ed. 
611,  8  Sup.  Ct  Rep.  741 — Egan  v.  Hart  165 
U.  S.  189,  41  L.  ed.  681,  17  Sup.  Ct  Rep. 
300. 

2366.  The  opinion  of  the  general  term  of 
the  supreme  court  of  the  state  of  New  York 
may  be  examined  by  the  Supreme  Court  of 
the  United  States  on  writ  of  error  to  review 
a  judgment  of  that  court  entered  in  pursu- 
ance of  an  affirmance  without  opinion  by 
the  court  of  appeals  for  the  purpose  of  de- 
termining whether  a  Federal  question  was 
decided.  Walter  A.  Wood  Mowing  &  Reap- 
ing Mach.  Co.  V.  Skinner,  139  U.  S.  293,  11 
Sup.  Ct.  Rep.  528,  35:  193 

2367.  The  opinion  of  the  state  court  need 
only  be  "properly  authenticated'*  in  order 
to  permit  it  to  be  considered  for  the  pur- 
pose of  determining  whether  or  not  a  Fed- 
eral question  was  decided  by  the  state  court. 
Murdock  v.   Memphis,   20   Wall.   590, 

22:429 

2368.  Even  if  the  opinion  of  the  state 
court  is  a  part  of  the  record,  the  Supreme 
Court  of  the  United  States  can  only  look 
into  it  for  the  purpose  of  discovering  the 
ground  upon  which  the  judgment  of  the 
state  court  actually  proceeded.  Bank  of 
Commerce  v.  Tennessee,  use  of  Memphis, 
163  U.  S.  416,  16  Sup.  Ct.  Rep.  1113, 

41:211 

2369.  No  effect  can  be  given  to  an  ab- 
stract portion  of  the  opinion  upon  which  no 
judgment  was  rendered.  Bank  of  Com- 
merce V.  Tennessee,  use  of  Memphis,  163  U. 
S.  416,  16  Sup.  Ct  Rep.  1113,        41:211 

Certificate  of  state  court. 

Certificate  of  Federal  Court  as  to  Juris- 
diction, see  supra.  III.  d,  3,  ^  (2) 
(e). 

Effect  of  Certificate  on  Sufficiency  of 
Showing  of  Record  as  to  Federal 
Question,  see  supra,  III.  d,  9,  k, 
(4). 

Certificate  of  Clerk  of  State  Court,  see 
infra,  2379-2381. 

2370.  A  certificate  of  the  chief  judge  of 
the  highest  state  court  that  a  Federal  ques- 
tion was  involved  is  not  properly  a  part  of 
the  record,  and  is  insufficient  in  itself  to 
confer  jurisdiction  on  the  Supreme  Court  of 
the  United  States  to  review  a  judgment  of 
the  state  court  or  to  determine  Federal  ques- 
tions which  do  not  appear  from  the  record 
to  have  been  brought  to  the  attention  of 
that  court.  Home  for  Incurables  v.  New 
York,  187  U.  S.  155,  23  Sup.  Ct  Rep.  84, 

47:  117 
Cited  In  Mutual  L.  Ins.  Co.  v.  McOrew,  ISH 
U.  S.  309.  47  L.  ed.  485,  63  L.R.A.  45,  23 
Sup.  Ct.  Rep.  375 — St.  Louis  Expanded  Metal 
Fireprootlng  Co.  v.  Standard  Flreprooflng 
Co.  105  U.  S.  627,  49  L.  ed.  351,  25  Sup.  Ct. 
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Rep.  792 — Western  Tie  k  Timber  Co.  ▼. 
Brown.  196  U.  S.  507,  49  L.  ed.  573,  25  Snp. 
Ct.  Rep.  339 — Paul  v.  Delaware.  L.  &  W.  R. 
Co.  175  N.  Y.  478,  67  N.  E.  1087. 

2371.  The  jurisdiction  of  this  court  under 
§  25  of  the  judiciary  act  may  be  ascertained 
either  from  the  pleadings,  or  by  bill  of  ex- 
ceptions, or  by  a  certificate  of  the  court. 
Medberry  v.  Ohio,  24  How.  413,         16:  739 

Petition  for  rehearing:. 

2372.  Neither  the  petition  for  a  rehearing, 
nor  the  petition  for  the  writ  of  error,  nor 
the  assignments  of  error  in  the  Federal  Su- 
preme Court,  nor  the  certification  of  briefs 
by  the  clerk  of  the  state  court,  can  cure 
the  failure  of  the  record  to  show  that  a 
Federal  question  was  raised  and  decided 
which  would  confer  jurisdiction  on  the 
Federal  Supreme  Court  of  a  writ  of  error  to 
the  state  ooiirt.  Harding  v.  Illinois,  196  U. 
S.  78,  25  Sup.  a.  Rep.  176,  49:  394 

Writ  of  error  and  petition  for  its  allow- 
ance. 

See  also  supra,  2372. 

2373.  Where  the  validity  of  a  state  act 
was  not  drawn  in  question  directly  by  any 
averment  of  the  pleadings,  or  by  the  decree, 
or  the  evidence  on  the  record,  a  suggestion 
in  the  writ  of  error  that  such  act  was 
drawn  in  question  is  not  supported.  At- 
torney CJeneral  ex  rel.  Associate  Reformed 
Presby.  Synod  v.  Federal  Street  Meeting- 
House,  1  Black,  262,  17:  61 

2374.  The  petition  for  a  writ  of  error 
forms  no  part  of  the  record  upon  which  to 
determine  whether  a  Federal  question  arose 
and  was  decided  in  the  state  court.  Butler 
V.  Gage,  138  U.  S.  52,  11  Sup.  Ct.  Rep.  235, 

34:  869 

Clark  V.  Pennsylvania,  128  U.  S.  395,  9  Sup. 
a.  Rep.  113,  32:487 

Leeper  v.  Texas,  139  U.  S.  462,  11  Sup.  Ct. 
Rep.  577,  35:  225 

Manning  v.  French,  133  U.  S.  186,  10  Sup. 
Ct.  Rep.  258,  33:  582 

California  Powder  Works  v.  Davis,  151  U. 
S.  389,  14  Sup.  Ct.  Rep.  350,  38:  206 

Warfield  v.  Chaffe,  91  U.  S.  690,       23:  383 

Savward  v.  Denny,  158  U.  S.  180,  15  Sup. 
Ct.  Rep.  777,  39:  941 

Cited  In  Manning  v.  French,  133  U.  S.  193,  S3 
L.  ed.  586,  10  Sup.  Ct.  Uep.  258 — Butler  v. 
Gage,  138  U.  S.  56,  34  L.  ed.  871.  11  Sup. 
Ct.  Rep.  235 — Leeper  v.  Texas,  139  U.  S. 
407,  35  L.  ed.  227,  11  Sup.  Ct.  Rep.  577— 
California  Powder  Works  v.  Davis,  151  U.  S. 
393,  38  L.  ed.  207.  14  Sup.  Ct.  Rep.  350 — 
Say  ward  v.  Denny,  158  U.  S.  183,  39  L.  ed. 
942 — 15  Sup.  Ct.  Rep.  777— Butler  v.  Rock- 
well. 17  Colo.  292,  17  L.R.A.  612,  29  Pac. 
458. 

2375.  The  petition  for  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to 
a  state  court,  and  the  assignment  of  errors 
therein,  form  no  part  of  the  record  on 
which  to  determine  whether  a  Federal  ques- 
tion was  decided  by  the  state  court.  Cork- 
ran  Oil  &  Development  Co.  v.  Arnaudet,  199 
U.  S.  182,  26  Sup.  Ct.  Rep.  41,         50:  143 


Assignment  of  eiroTS. 

See  also  supra,  2372,  2375. 

2376.  A  mere  assignment  of  errors  on  an 
appeal  from  an  inferior  to  the  highest  state 
court,  which  is  not  by  legislative  act  made 
a  part  of  the  record,  will  not  be  so  con- 
sidered by  the  Supreme  Court  of  the  United 
States,  for  the  purpose  of  determining  its 
jurisdiction  to  review  the  judgment  of  the 
state  court.    Fisher  y.  Cockerell,  5  Pet.  248, 

8:  114 

2377.  The  assignment  of  the  errors  alleged 
to  have  been  made  by  the  highest  state  court 
is  no  part  of  the  record,  and  is  unavailable 
for  the  purpose  of  showing  the  decision  of 
a  Federal  question,  where  the  record  itself 
does  not  show  that  any  such  question  was 
passed  upon  by  such  court.  Fowler  v.  Lam- 
son,  164  U.  S.  252,  17  Sup.  Ct.  Rep.   112, 

41 :  424 

Missouri  P.  R.  Co.  v.  Fitzgerald,  160  U.  S. 

556,  16  Sup.  Ct.  Rep.  389,  40:  536 

Medberry  v.  Ohio,  24  How.  413,         16:  739 

Argument  or  brief  of  oonnael. 

See  also  supra,  2284. 

2378.  Arguments  of  counsel  in  the  state 
court  form  no  part  of  the  record  for  the  pur- 
pose of  showing  jurisdiction.  Parmelee  t. 
Lawrence,  11  Wall.  36,  20:  48 
Mississippi  &  M.  R.  Co.  t.  Rode,  4  Wall. 

177,  18:  381 

Qibson  v.  Chouteau,  8  Wall.  314,  19:  317 
Sayward  v.  Denny,  158  U.  S.  180,  15  Sup. 

a.  Rep.  777,  39:  941 

Zadig  v.  Baldwin,  166  U.  S.  485,  17  Sup.  Ct 

Rep.  639,  41 :  1087 

Cited  in  Sayward  v.  Denny,  158  U.  8.  184,  39 

L.  ed.  942,   15  Sup.  Ct.  Rep.  777— Zadig  t. 

Baldwin,  166  U.  S.  488,  41  L.  ed.   1088.  17 

Sup.   Ct.  Kep.  639 — Loeb  v.   Columbia  Twp. 

179  U.   S.   483,  45   L.  ed.   287,  21   Sup.  Ct. 

Rep.  174. 

Effect  of  certificate   of  clerk  of   state 
court. 

2379.  A  certificate  of  the  clerk  of  the 
state  court,  appended  to  an  order  remanding 
a  prisoner  to  custody,  makes  such  order  a 
part  of  the  record  for  this  purpose,  although 
it  follows  the  usual  certificate  that  the  tran- 
script contains  all  the  orders  and  proceed- 
ings in  the  cause.  Crandall  v.  Nevada,  6 
Wall.  35,  18:  745 

2380.  The  unauthorized  certificate  of  the 
clerk  of  a  state  court  cannot  make  certain 
documents  read  on  the  trial  a  part  of  the 
record,  so  as  to  bring  them  to  the  cogni- 
zance of  the  Supreme  Court  of  the  United 
States,  for  the  purpose  of  determining 
whether  jurisdiction  exists  in  that  court  to 
review  the  judgment  of  the  state  court. 
Fisher  v.  Cockerell,  5  Pet.  248,  8:  114 

2381.  Neither  the  certificate  of  the  clerk 
of  a  state  court  that  certain  papers  were 
ofi'ered  in  evidence,  nor  the  statement  of 
counsel,  upon  a  motion  for  a  new  trial  in 
such  court,  that  certain  instructions  were 
refused,  can  be  received  by  the  Supreme 
Court  of  the  United  States  as  sufficient  evi- 
dence of  the  facts  they  set   forth,   for   the 
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purpose  of  taking  jurisdiction  on  that 
frtmnd  to  revise  the  judgment  of  the  state 
40Drt   Reed  t.  Marsh,  13  Pet.  153,     10:  103 


IF.  Proceedings  to   Transfer  Cause. 

Federal  Question  as  Ground  for  Hearing 
in  Banc  in  Supreme  Court  of  Missouri, 
see  Courts,  356. 

a.  Right  to  Appeal  or  Bring  Error. 

1.  Cfenerally. 

\Mien  Second  Appeal  or  Writ  of  Error  Lies, 

see  infra,  DC.  o,  1. 
Right  to  Take  Two  or  More  Appeals  from 

Same  Judgment,  see  infra,  3097-3110. 
As  Element    of    Due    Process    in    Criminal 

Case,  see  Constitutional  Law,  822,  823. 
Vested  Right  to  Appeal,  see  Constitutional 

Law,  942. 
Destroying  Vested  Right  by  Giving  Right 

to  Appeal,  see  Constitutional  Law,  943. 
Denial  of  Writ   of   Error  by   State  Court 

as  Ground  for  Federal  Habeas  Corpus, 

see  Habeas  Corpus,  56. 
Right  to  Appeal  from  Decision  of  Commis- 
sioner  of    Patents,   see    Patents,    552- 

558.  645. 
From  Decision   of   Primary   Examiner,   see 

Patents,  559. 
Effect  of  Virginia  Compact  to  Limit  Right 

of  Appeal  as  then  Existing,  see  States, 

181. 

2382.  An  order  of  a  judge  of  the  Supreme 
Court  allowing  an  appeal  from  an  order  of 
the  circuit  court  is  not  conclusive  of  the 
right  to  appeal.  Callan  v.  May,  2  Black, 
Ml,  17: 281 
€it€d  In  United  States  v.  Emholt,   105  U.   A. 

416,  26  L.  ed.  1078— Walsh  v.  United  States, 
23  Ct.  CI.  3 — Atty.  Oen.  v.  Barbour.  121 
Man.  573 — Capebart  r.  Logan,  20  Minn. 
448,  Gil.  395. 

2383.  The  right  to  appeal  from  a  decree 
of  the  circuit  court  in  foreclosure,  which 
wrongfully  denied  the  right  to  redeem,  is 
abM>lute,  and  does  not  depend  upon  any 
offer  to  redeem  within  the  fifteen  months  al- 
lowed therefor  by  statute.  Mason  v.  North- 
vefltem  Mut.  L.  Ins.  Co.  106  U.  S.  163,  1 
Sup.  Ct.  Rep.  165,  27:  129 

2384.  Where  a  decree  is  pronounced 
against  an  executor  as  defendant,  and,  be- 
fore an  appeal  is  prayed  the  executor  is  re- 
moved  and  an  administrator  de  bonis  non 
with  the  will  annexed  is  appointed,  an 
appeal  cannot  be  taken  until  the  adminis- 
trator is  made  a  party  to  the  suit  in  the 
court  below.    Taylor  v.  Savage,  1  How.  282, 

11:  132 

2.  Who  Entitied. 

Who  Entitled  to  Writ  of  Error  to  State 
Court  on  Ground  that  Federal  Question 
is  Involved,  see  supra.  III.  d,  9,  i. 


Who  may  be  Substituted,  see  infra,  IV.  b, 

5. 
In  Confiscation  Proceedings,  see  Confiscation 

and  Sequestration,  78. 
Right  of  Receiver  to  Appeal,  see  Receivers, 

176. 

2385.  The  right  of  a  party  whose  suit  is 
dismissed  by  a  circuit  court  for  want  of 
jurisdiction,  to  have  such  judgment  re- 
viewed by  the  Supreme  Court  as  provided 
by  18  Stat,  at  L.  472, — recognized.  Deputron 
▼.  Young,  134  U.  S.  241,  10  Sup.  Ct.  Rep. 
539,  33: 923 
Cited  in  Wetmore  v.  Rymer,  169  U.  S.  118,  42 

L.  ed.  683,  18  Sup.  Ct.  Rep.  293. 

2386.  A  receiver  of  a  railroad  corporation 
has  a  right  to  appeal  in  proceedings  to  re- 
cover damages  against  him  as  a  common 
carrier,  for  injuries  received  in  a  collision. 
Farlow  v.  Kelly,  108  U.  S.  288,  2  Sup.  Ct. 
Rep.  555,  27:  726 
Cited  in  Thorn  v.  Pittard,  10  C.  C.  A.  355,  8 

U.  S.  App.  597,  62  Fed.  235. 

2387.  A  writ  of  error  to  review  a  judg- 
ment in  a  proceeding  in  rem  in  a  state  court 
against  a  vessel  cannot  be  sued  out  in 
the  name  of  the  vessel,  although  the  state 
laws  permit  the  vessel  to  be  sued  by  name, 
and  a  defense  to  be  made  by  the  owner  in 
the  name  of  the  vessel.  The  M.  Burns  v. 
Reynolds  (The  Bums)  9  Wall.  237,  19:  620 
Cited  In  The  Spark  v.  Lee  Choi  Chum,  1  Sawy. 

716,  Fed.  Caa.  No.  13.206 — Gall  Ivan  v.  Jones, 
42  C.  C.  A.  418,  102  Fed.  428. 

2388.  A  person  who,  in  a  proceeding  in 
rem  in  the  state  court  against  a  vessel, 
claims  to  be  the  owner,  and  defends  the 
suit  in  the  name  of  the  vessel;  and  who 
made  afiidavit  that  he  was  such  owner 
and  gave  bonds  to  enable  him  to  appeal  to 
the  highest  state  court, — will  be  so  far 
regarded  as  claimant  and  party  to  the  rec- 
ord, although  he  took  the  appeal  in  the 
name  of  the  vessel,  as  to  enable  him  to  sue 
out  a  writ  of  error  from  the  Federal  Su- 
preme Court  in  his  own  name.  The  M. 
Burns  v.  Reynolds  (The  Burns)  9  Wall. 
237,  19:  620 

2389.  Where  libellants  put  in  two  de- 
murrers to  the  answer,  and,  after  a  decree 
in  the  district  court  and  on  appeal,  the 
first  demurrer  was  sustained  by  the  circuit 
court,  and  the  second  overruled,  and  final 
decree  entered  against  the  libellants,  and 
both  parties  appealed  to  this  court,  the  ap- 
peal of  the  respondent  was  dismissed,  the 
decision  of  the  circuit  court  having  been 
in  his  favor,  and  the  question  decided 
against  him  on  the  first  demurrer  being 
open  upon  the  appeal  of  the  libellants. 
Jecker  v.   Montgomery,   13  How.   498, 

14:240 

2390.  The  objection  that  a  writ  of  error 
sued  out  on  behalf  of  a  liquidating  company 
to  review  a  Judgment  for  defendant  in  an 
action  on  a  policy  of  insurance  could  only 
be  prosecuted  by  the  liquidator  will  not 
require  dismissal  of  such  writ,  where  to 
meet  the  plea  that  the  insured,  who  was 
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originally  named  as  the  sole  plaintiff,  had 
no  interest  in  the  cause  of  action,  the  cap- 
tion of  the  declaration  was  amended  to 
show  that  the  action  was  brought  for  the 
use  of  such  company,  and  an  averment  of 
the  assignment  of  the  policy  to  such  com- 
pany "in  liquidation,  and  of  which  Pedro 
Salazar  is  liquidator,"  was  inserted  in  the 
body  of  the  pleading,  and  no  objection  in 
this  regard  was  made  below.  Amadeo  use 
of  Pastor  Marquez  Co.  v.  Northern  Assur. 
Co.  201  U.  S.  192,  26  Sup.  a.  Rep.  507, 

50:722 

State  or  United  States. 

Right  of  Government  to  Review  in 
Criminal  Case,  see  supra,  I.  e. 

See  also  supra,  720,  812,  813;  infra, 
2486. 

2391.  A  state  which  was  not  a  party  in 
the  lower  court,  but,  refusing  to  submit  to 
jurisdiction,  merely  suggested  its  rights  in 
the  property  involved,  and  asked  that  the 
case  be  dismissed,  has  no  standing  to  main- 
tain a  writ  of  error.  South  Carolina  v. 
Weslev,  155  U.  S.  542,  15  Sup.  Ct.  Rep. 
230,  "  39:  254 
Cited  In  Tlndal  v.  Wesley,  167  U.  S.  212,  42  L. 

ed.  139,  17  Sup.  Ct.  Rep.  770 — Vance  v. 
Wesley,  29  C.  C.  A.  64,  42  U.  S.  App.  709. 
85   Fed.   158. 

2392.  Where  a  state  presented  a  petition 
to  a  Federal  circuit  court  for  an  order  as  to 
certain  property  in  the  hands  of  a  receiver 
in  that  court,  but  distinctly  refused  to  be  a 
party  or  to  recognize  the  jurisdiction  of  the 
court,  it  could  not  appeal  from  the  decision, 
because  it  was  not  concluded  by  it.  Geor- 
gia V.  Jesup,  106  U.  S.  458,  1  Sup.  Ct.  Rep. 
363,  27: 216 
DistinguiBhed  in   Clark  v.  Barnard,  108  U.  S. 

448,  27   L.  ed.  785,  2   Sup.   Ct.  Rep.  878. 

Cited  Id  The  Nuestra  Sefiora  De  Regia  (United 
States  y.  The  Nuestra  Sefiora  De  Regla)  108 
U.  S.  101,  27  L.  ed.  666,  2  Sup.  Ct.  Rep. 
287— Chaffin  v.  Taylor,  116  U.  S.  672,  29 
L.  ed.  729,  6  Sup.  Ct.  Rep.  618— Williams 
V.  Conger,  126  U.  8.  418,  81  L.  ed.  788,  8 
Sup.  Ct.  Rep.  933 — Northern  P.  R.  Co.  v. 
Ellis,  144  U.  S.  464,  36  L.  ed.  506,  12  Sup. 
Ct.  Rep.  724 — South  Carolina  v.  Wesley, 
155  U.  S.  546,  39  L.  ed.  265,  16  Sup.  Ct.  Rep. 
230 — Re  Sanford  Fork  &  Tool  Co.  160  U.  S 
259,  40  L.  ed.  417,  16  Sup.  Ct.  Rep.  291— 
Great  Western  Teleg.  Co.  v.  Burnham,  162 
U.  S.  344,  40  L.  ed.  993,  16  Sup.  Ct.  Rep. 
g50 — Panama  R.  Co.  v.  Napier  Shipping  Co. 
166  U.  S.  284.  41  L.  ed.  1005.  17  Sup.  Ct. 
Rep.  572— Tindal  v.  Wesley.  167  U.  S.  212. 
42  L.  ed.  140,  17  Sup.  Ct.  Rep.  770— Thomp- 
son V.  Maxwell  Land  Grant  &  R.  Co.  168 
U.  S.  466,  42  L.  ed.  541,  18  Sup.  Ct.  Rep. 
121 — rnlted  States  v.  New  York  Indians, 
173  U.  S.  473,  43  L.  ed.  772,  19  Sup.  Ct. 
Rep.  464 — Nashua  &  L.  R.  Corp.  v.  Boston 
&  L.  R.  Corp.  2  C.  C.  A.  644,  5  U  S.  App. 
97,  51  Fed.  930 — Metcalf  v.  Watertown,  16 
CCA.  40,  34  U.  S.  App.  107.  68  Fed.  861— 
Re  Hall  &  S.  Co.  73  Fed.  535 — Balch  r. 
Haas,  20  C.  C.  A.  153,  36  U.  S.  App.  698. 
73  Fed.  976 — Alabama  G.  8.  R.  Co.  v.  Car- 
roll, 28  C  C  A.  212,  52  U.  S.  App.  442,  84 
Fed.  777 — Mohrenstecher  v.  Westervelt,  30 
C  C  A.  587,  57  U.  S.  App.  618,  87  Fed.  160 
—Texas  &  P.  R.  Co.  v.  Wilder,  41  C  C.  A. 


806,  101  Fed.  199 — Holeomb  v.  Dearing,  8 
App.  D.  C  301 — Hart  v.  Strlbling.  25  Fla. 
445,  6  So.  455 — Goldman  v.  Goldman,  51  La. 
Ann.  779,  25  So.  555— State  v.  Bank  of 
Commerce,  96  Tenn.  596,  36  8.  W.  719 — 
Holleran  v.  Melsel,  91  Va.  148,  21  S.  B. 
658. 

2393.  An  appeal  lies  by  the  government 
to  the  Supreme  Court  from  a  decision  of 
the  court  of  claims.  United  States  v. 
McKee,  91  U.  S.  442,  23:  326 
Cited  in  Rice  v.  United  States,  21  Ct.  CI.  417. 

2394.  An  appeal  to  the  Federal  Supreme 
Court  may  be  taken  by  the  United  {States 
from  a  decision  by  the  court  of  private  land 
claims  in  favor  of  a  petitioner,  although 
the  government  may  have  no  interest  in  the 
result  of  the  litigation.  United  States  v. 
Valdez  de  Conway,  175  U.  S.  60,  20  Sup. 
Ct.  Rep.  13,  44:  72 

2395.  The  United  States  is  not  entitled 
to  a  writ  of  error  or  appeal,  if  the  same 
remedy  would  not  be  afforded  to  a  private 
party  tmder  similar  circumstances.  United 
States  V.  Union  P.  R,  Co.  105   U.  S.   263, 

26:  1021 
Cited  In  State  v.  Marsh,  134  N.  C.  192,  67 
L.R.A.  180,  47  S.  E.  6 — United  States  ex 
rel.  Search  v.  Choctaw,  O.  &  G.  R.  Co.  3 
Okla.  454,  41  Pac.  729 — Thompson  v.  Avery, 
11   Utah,  239,  39  Pac.  829. 

—  Editorial  notes. 

[Right  of  state  to  appeal  in  criminal  case. 
19  L.R.A.  342.] 

Parties  not  interested  or  injured;  sno- 
cessful  parties. 

See  also  supra,  2391,  2392. 

2396.  A  party  to  a  suit  cannot  appeal 
from  a  decree  which  does  not  affect  hia 
interests.  Farmers'  loan  &  T.  Co.  v.  Wat- 
erman, 106  U.  S.  265,  1  Sup.  Ct.  Rep.  131, 

27:  115 

2397.  If  a  party  to  the  mnt  is  in  no  man- 
ner affected  by  what  is  decreed,  he  cannot 
be  said  to  be  a  party  to  the  decree,  and 
therefore  cannot  maintain  an  appeaL 
Farmers  Loan  &.  T.  Co.  ▼.  Waterman,  106 
U.  S.  265,  1  Sup.  Ct.  Rep.  131,  27:  115 

2398.  Purchasers  at  a  mortgage  foreclo- 
sure sale  under  a  decree  which  provided  for 
the  payment  in  cash  of  sufficient  of  their 
bid  to  pay  claims  adjudged  to  be  prior  in 
equity  to  the  mortgage,  or  for  a  resale  of  the 
property,  cannot,  nor  can  their  assignee,  ap- 
peal from  the  orders  adjudging  that  such 
claims  be  paid  by  them  out  of  the  amount 
of  their  bid,  or  that  the  mortgaged  property 
be  resold;  they  have  no  appealable  inter- 
est in  the  premises.  Central  Trust  Co. 
V.  Grant  Locomotive  Works,  135  U.  S.  207^ 
10  Sup.  Ct.  Rep.  736,  34:  97 
Cited  Id  Kneeland  v.  American  Loan  k  T.  Co 

136  U.  S.  95,  34  L.  ed.  382,  10  Sup.  Ct 
Rep.  950— Chicago  ft  O.  River  R.  Co.  v.  Mc- 
CammoD,  10  C.  C.  A.  58,  18  U.  S.  App 
628,  61  Fed.  775 — Compton  v.  Jesap.  15  C. 
C.  A.  439,  31  U.  S.  App.  486,  68  Fed.  SOS- 
Northern  Alabama  R.  Co.  v.  Hopkins,  31  C. 
C.  A.  99,  59  U.  S.  App.74,  87  Fed.  510— 
Kemp  V.  National  Bank,  48  C  C  A.  216,  10& 
Fed.  50. 
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2399.  One  seaman  cannot  appeal  from  a 
decree  made  in  regard  to  the  claim  of  an- 
other.   Oliver  v.  Alexander,  6  Pet.  143, 

8:349 

2400.  Plaintiff  may  bring  error  to  reverse 
his  own  judgment,  but  he  must  give  bond 
for  coeU.  United  States  v.  Dashiel,  3  Wall. 
68S,  18: 268 

Persons  not  parties  or  priTles ;  heirs. 

Ab  Proper  or  Necessary  Appellants  or 
Defendants  in  Error,  see  infra. 
2480.   2481. 

See  also  infra,  2413,  2534. 

2401.  A  writ  of  error  can  be  sued  out 
only  by  a  party  to  the  record.  Bayard  v. 
Lombard.  9  How.  530,  13:  245 
Re  Cockcroft,  104  U.  S.  678,  26:  856 
Indiana  v.  Liverpool,  L.  &  G.  Ins.  Co.  109 

U.  S.  168,  3  Sup.  Ct.  Rep.  108.  27:  895 
Pavne  v.  Niles,  20  How.  219,  15:  895 

Cited  in  Elwell  v.  Fosdlck,  134  U.  8.  613,  33 
L.  ed.  1002,  10  Sap.  Ct.  Rep.  598 — Credits 
Cammatatlon  Co.  v.  United  States,  177  tJ. 
S.  317.  44  L.  ed.  786,  20  Sap.  Ct.  Rep.  636 
—Aiken  v.  Smith,  4  C.  C.  A.  653,  2  U.  S. 
App.  445,  54  Fed.  895 — Cook  v.  Lasher,  19 
C.  C.  A  658.  42  U.  S.  App.  42.  73  Fed.  704 
—Be  Woertshoffer.  21  C.  C.  A.  176,  41  U. 
S.  App.  411.  74  Fed.  016 — Re  Columbia 
Real  Estate  Co.  50  C.  C.  A.  409,  112  Fed. 
645— Kidder  v.  Northwestern  Mat.  L.  Ins. 
Co.  117  Fed.  990— Amett  v.  McCain,  47 
Ark.  413.  1  S.  W.  873 — Fischer  v.  Hanna.  21 
Colo.  11,  39  Pac.  420 — State  ex  rel.  Dumer 
T.  Hae);ln.  110  Wis.  219,  62  L.R.A.  729,  85 
N.  W.  1046. 

2402.  Parties  who  have  never  participated 
or  asked  to  participate  in  the  proceedings 
upon  a  survey  of  California  lands  under  the. 
act  of  1860,  in  the  court  below,  cannot  ap- 
pt'ar  in  this  court  and  be  heard  in  opposi- 
tion to  an  approved  survey.  United  States 
V.  Estudillo,  1  Wall.  710,  17:  702 

2403.  The  stockholders  of  a  corporation, 
wiio  have  not  been  made  parties  to  the 
^uit.  cannot  appeal  from  a  decree  foreclosing 
a  corporate  mortgage.  Re  Cutting,  94  U. 
^  14,  24:  49 
Cited  In   Ex  parte  Cockcroft,   104  U.   S.   570, 

26  L.  ed.  856 — Galon  v.  Liverpool,  L.  &  G. 
los.  Co.  109  U.  S.  173,  27  L.  ed.  897.  3  Sap. 
<'t.  Rep.  108— Elwell  v.  Fosdick,  134  U.  S. 
ol3.  33  L.  ed.  10(>2,  10  Sap.  Ct.  Rep.  598 — 
Fitzgerald  v.  Evans,  1  C.  C.  A.  309.  4  U. 
S.  App.  154,  49  Fed.  428— Aiken  v.  Smith. 
4  C.  C.  A.  658,  2  U.  S.  App.  445.  54  Fed. 
895— Cook  V.  Lasher.  19  C.  C.  A.  658,  42 
€.  S.  App.  42,  78  Fed.  704 — ^Re  Wocrlshoffer. 
21  C.  C.  A  176,  41  U.  S.  App.  411,  74  Fed. 
916— Coltrane  v.  Tttmpleton,  45  C.  C.  A. 
336,  106  Fed.  878— Re  Michigan  C.  R.  Co. 
59  C.  C.  A.  646,  124  Fed.  730— Fischer  v. 
Hanna,  21  Colo.  11,  39  Pac.  420 — United 
States  ex  rel.  Beal  v.  Cox.  14  App.  D.  C. 
372— Chicago  &  8.  S.  Rapid  Transit  R.  Co. 
▼.  Northern  TTast  Co.  90  111.  App.  481. 

2404.  A  bondholder  who  is  not  a  party  to, 
but  is  represented  in,  a  suit  by  the  mort- 
gage trustee,  cannot  himself  appeal.  £1- 
w<  11  V.  Fosdick,  134  U.  S.  500,  10  Sup.  Ct. 
Hep.  598.  33:  998 
Cited  In  Alkeo  v.   Smith,  4   C.  C.  A.  653,   2 

U.  8.  App.  445,  54  Fed.  895. 


2405.  A  bidder  at  foreclosure  sale,  though 
not  a  party  to  the  original  suit,  may  appeal 
from  a  decree  denying  his  application  to 
have  the  sale  completed  and  confirmed. 
Blossom  V.  Milwaukee  &  C.  R.  Co.  1  Wall. 
655,  17:  673 
Distinguished  in    Butterfield   v.    Usher,   91    U. 

S.  248,  23  L.  ed.  310 — Compton  v.  Jesap, 
16  C.  C.  A.  439,  31  U.  S.  App.  486,  68  Fed. 
305. 
Cited  in  Milwaukee  &  M.  R.  Co.  v.  Milwaukee 
&  St.  P.  R.  Co.  (Milwaukee  &  M.  R.  Co.  v. 
Soutter)  2  Wall.  643,  17  L.  ed.  899— Mil- 
waukee &  M.  R.  Co.  V.  Soutter,  5  Wall. 
662,  18  L.  ed.  080— Hinckley  v.  Oilman,  C. 
&  S.  R.  Co.  04  U.  S.  408,  24  L.  ,ed.  160— 
Sage  V.  Central  R.  Co.  96  U.  S.  714,  24  L. 
od.  643 — Chicago,  D.  &  V.  R.  Co.  v.  Fos- 
dick, 106  U.  S.  83,  7  L.  ed.  64,  1  Sup.  Ct. 
Rep.  10 — Hovey  v.  McDonald,  109  U.  S.  15."), 
27  L.  ed.  890,  8  Sup.  Ct.  Rep.  136— Wil- 
liams V.  Morgan,  111  U.  S.  609,  28  L.  ed. 
565,  4  Sup.  Ct.  Rep.  638 — Camden  v.  May- 
hew,  129  U.  8.  85,  32  L.  ed.  611,  9  Sup.  Ct. 
Rep.  246 — Re  Farmers*  Loan  &  T.  Co.  129 
TJ.  S.  213,  32  L.  ed.  657.  9  Sup.  Ct.  Rep. 
265 — Kneeland  v.  American  Loan  &  T.  Co. 
136  U.  S.  93,  34  L.  ed.  381,  10  Sup.  Ct. 
Rep.  950 — Kent  v.  Lake  Superior  Ship  Canal, 
R.  ft  Iron  Co.  144  U.  S.  88,  36  L.  ed.  357, 
12  Sup.  Ct.  Rep.  650 — Julian  v.  Central 
Trust  Co.  193  U.  S.  112,  48  L.  ed.  639,  24 
Sup.  Ct.  Rep.  390 — Wheaton  v.  United 
States,  8  Blatchf.  475,  Fed.  Cas.  No.  17,487 
— Blackburn  v.  Seimn,  M.  ft  M.  R.  Co.  3  Fed. 
695 — TerbeJl  v.  Lee,  40  Fed.  43 — Gordon  v. 
Third  Nat.  Bank,  6  C.  C.  A.  131,  13  U.  S. 
App.  554,  56  Fed.  793 — ^Andrews  v.  National 
Foundry  ft  Pipe  Works,  19  C.  C.  A.  551. 
34  U.  S.  App.  632,  73  Fed.  518— McClaskey 
7.  Barr,  79  Fed.  417 — Tennessee  v.  Qulntard, 
26  C.  C.  A.  171.  47  TJ.  S.  App.  621,  80  Fed. 
835 — Magann  v.  Segal,  34  C.  C.  A.  326.  92 
Fed.  254 — Schwarta  v.  Costello,  11  App.  D. 
C.  557 — Arnold  v.  Carter,  19  App.  D.  C. 
265 — Coflfey  v.  Coflfey,  16  111.  144 — Cham- 
berlain V.  Lamed.  32  N.  J.  Eq.  298 — McKee 
v.  Lineberger.  69  N.  C.  234 — Roese  v.  Cope- 
land,  6  Lea,  193 — Re  Auerbach,  23  TJtah, 
534,  65  Pac.  488— Kable  v.  Mitchell,  9  W. 
Va.  507 — Haymond  v.  Camden,  22  W.  Va. 
207 — Chllds  V.  Hurd,  25  W.  Va.  533— Stout 
v.  Phlllppl  Mfg.  ft  Mercantile  Co.  41  W.  Va. 
343.  56  Am.  St.  Rep.  843,  23  N.  E.  571. 

2406.  A  purchaser  at  a  foreclosure  sale 
has  the  right  of  appeal  as  to  all  matters 
adjudicated  after  his  bid,  or  which  affect 
the  terms  of  his  bid,  or  the  burdens  which 
he  assumes  thereby,  and  which  are  not 
settled  by  the  terms  of  the  decree  under 
which  he  purchases.  Kneeland  v.  American 
Loan  &  T.  Co.  136  U.  S.  89,  10  Sup.  Ct. 
Rep.  950,  34:  379 
Cited  In  Compton  v.  Jesap.  15  C.  C.  A.  439. 

31  U.  S.  App.  486,  68  Fed.  305 — ^Pacific  Lum- 
ber Co.  V.  Prescott,  40  Or.  384,  67  Pac.  207 
— Rogers  v.  Shove,  98  Wis.  272,  73  N.  W. 
989. 

2407.  In  ejectment,  the  tenant  in  posses- 
sion, having  neglected  to  appear  and  be 
made  a  party  in  the  court  below,  cannot 
have  a  writ  of  error  to  the  judgment 
against  the  casual  ejector.  Connor  v.  Peugh, 
18  How.  394,  15:  432 

2408.  A  receiver  in  a  foreclosure  suit,  al- 
though not  originally  a  party,  may  appeal 
from  a  decree  therein  which  settles  his  ac- 
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counts.    Hinckley  v.  Gilman,  G.  A,  S.  R.  Co. 
94  U.  S.  467,  24:  166 

Cited  In  Hovey  v.  McDonald,  109  17.  S.  155, 
27  L.  ed.  890,  3  Sup.  Ct.  Rep.  136— Wil- 
liams y.  Morgan,  111  U.  S.  699,  28  L.  ed. 
565,  4  Sup.  Ct.  Rep.  638 — Central  Trust 
Co.  T.  Grant  LocomotlTe  Works,  135  U.  S. 
224,  34  L.  ed.  104,  10  Sup.  Ct.  Rep.  736— 
Heinze  y.  Butte  k  B.  Consol.  Mln.  Co.  64 
C.  C.  A.  17,  129  Fed.  339 — Tbornton  v. 
Highland  Ave.  &  Belt  R.  Co.  94  Ala.  369, 
10  So.  442— Ruggles  y.  Welch,  106  Cal.  429, 
89  Pac.  805 — Fischer  t.  Hanna,  21  Colo. 
13,  39  Pac.  420 — Be  Premier  Cycle  Mfg.  Co. 
70  Conn.  480,  39  Atl.  800 — Patterson  v. 
Ward,  6  N.  D.  360,  71  N.  W.  543— Schwarta 
V.  Costello,  11  App.  D.  C.  557 — Arnold  v. 
Carter,  19  App.  D.  C.  265 — Herndon  v. 
Hurter,  19  Fla.  405 — Whltaker  v.  Spark- 
man,  30  Fla.  357,  11  So.  542 — McAnrow 
Y.  Martin,  183  III.  473,  56  N.  E.  168 — Halgh 
V.  Carroll,  197  111.  196,  64  N.  B.  375— Flower 
Y.  Beveridge,  58  111.  App.  432 — Hamm  y. 
J.  Stone  &  Sons  LiYCStock  Co.  13  Tex.  Civ. 
App.  417,  35  S.  W.  427— Ruhl  y.  Ruhl,  24 
W.  Va.  282— Crawford  y.  Flckey,  41  W.  Va. 
547,  23  S.  E.  662. 

2409.  An  heir  or  priry  in  estate,  who  is 
injured  by  an  erroneouB  judgment  in  a  real 
action  rendered  against  his  deceased  prede- 
cessor in  title  during  the  latter's  lifetime, 
may  prosecute  a  writ  of  error  to  review  the 
same.     Green  v.  Watkins,  6  Wheat.  260, 

5:256 

Cited  In  Poole  y.  Nixon,  9  Pet  782  Appx.  Fed. 

Cas.  No.   11,270 — Townsend  v.  Davis,   1  Oa. 

496,  44  Am.  Dec.  675 — Wood  v.  Yarbrough, 

41  Tex.  542. 

2410.  If  the  heirs  be  made  parties  by  or- 
der of  the  court  in  which  the  suit  is 
brought,  and  judgment  is  entered  against 
them  by  default,  upon  a  summons  and 
count  against  the  original  defendant,  they 
may  prosecute  a  writ  of  error  to  review  the 
the  judgment.  Macker  v.  Thomas,  7  Wheat. 
530,  5:  515 

Interveners;  parties  admitted  for  pur- 
pose of  appeal. 

See  also  infra,  2449,  2462,  2465,  2474, 
2483,   2511,   2590. 

2411.  An  application  to  intervene  cannot 
be  first  presented  in  the  supreme  court  and 
allowed  because  it  would  be  assuming  ju- 
risdiction not  granted  either  by  the  Consti- 
tution or  the  Taws  of  Congress.  The  Wm. 
3agaley  v.  United  States  (The  William 
Bagaley)   5  Wall.  377,  18:  583 

2412.  Persons  interested  may,  by  an  or- 
der made  at  the  same  term  at  which  the 
decree  was  entered,  be  made  parties  to  the 
suit  for  the  purpose  of  appeal.  Sage  v 
Central  R.  Co.  93  U.  S.  412,  23:  933 

2413.  No  appeal  lies  from  an  order  of  the 
circuit  court  refusing  petitioners  leave  to 
intervene  and  become  parties  to  a  suit.  Only 
parties  can  appeal.  Re  Cutting,  94  U.  S. 
U,  24: 49 
Connor  v.  Peu^h,  18  How.  394,  15:  432 
Cited  in   Credits   Commutation   Co.  v.  United 

States,  177  U.  S.  317.  44  L.  ed.  786,  20 
Sup.  Ct.  Rep.  636 — Lewis  v.  Baltimore  &  L. 
R.   Co.   10   C.   C.   A.  450,  8   U.   S.  App.   645, 


62  Fed.  222 — Smith  v.  Glasgow  Invest  Co. 
20  C.  C.  A.  435.  42  U.  8.  App.  105.  74  Fed. 
335— Hamlin  y.  Toledo.  St.  L.  &  K.  <5.  R. 
Co.  36  L.R.A.  828,  24  C.  C.  A.  272,  47  U. 
S.  App.  422.  78  Fed.  665 — Credits  Commu- 
tation Co.  v.  United  States.  34  C.  C.  A.  14. 
62  U.  S.  App.  728.  91  Fed.  573— Toledo.  St. 
L.  &  K.  C.  R.  Co.  Y.  Continental  Trust  Co. 
36  C.  C.  A.  195,  05  Fed.  536— Minot  v. 
Mastin.  37  C.  C.  A.  238,  95  Fed.  739— Buel 
v.  Farmers'  Loan  &  T.  Co.  44  C.  C.  A.  217. 
104  Fed.  843 — Re  Columbia  Real  Estate  Co. 
50  C.  C.  A.  409.  112  Fed.  645— Kidder  v. 
Northwestern  Mut.  L.  Ins.  Co.  117  Fed.  990 
— Land  Title  ft  T.  Co.  v.  Asphalt  Co.  62 
C.  C.  A.  44.  127  Fed.  22— Land  Title  ft  T. 
Co.  v.  Tatnall.  65  C.  C.  A.  673.  132  Fed. 
307 — Van  Camp  v.  Custer  County,  2  Idaho. 
32.  2  Pac.  721. 

2414.  Persons  allowed  to  intervene  in  a 
foreclosure  suit  after  the  bill  was  taken  pro 
oonfesaOj  who  were  defendants  interested  in 
the  suit  when  the  final  decree  was  rendered 
and  appeared  before  the  master  and  ex- 
cepted to  his  report,  may  appeal  from  such 
final  decree.     Re  Jordan,  94  U.  S.  248, 

24:  123 
Cited  in  Hamlin  v.  Toledo.  St.  L.  ft  K.  C.  R. 
Co.  36  L.R.A.  832,  24  C.  C.  A.  279,  47  U. 
S.  App.  422.  78  Fed.  672 — Henderson  v.  Su- 
preme Council.  A.  L.  of  H.  120  Fed.  586 — 
Re  Michigan  C.  R.  Co.  59  C.  C.  A.  040.  124 
Fed.  730 — United  States  ex  rel.  Beal  v.  Cox, 
14  App.  D.  C.  372 — Kilpatrlck  v.  Kansas 
City  ft  B.  R.  Co.  38  Neb.  041,  41  Am.  St. 
Rep.  741.  57  N.  W.  664. 

2415.  In  a  suit  to  foreclose  a  railroad 
mortgage,  persons  who  are  bondholders  and 
interested  under  a  second  mortgage  are 
properly  permitted  to  intervene  and  contest 
the  allowance  to  the  trustee  for  his  com- 
pensation, and  have  a  right  to  appeal  from 
the  decree  making  such  allowance.  Wil- 
liams V.  Morgan,  111  U.  S.  684,  4  Sup.  Ct. 
Rep.  638,  28:  559 

2416.  A  decree  upon  an  intervening  peti- 
tion in  a  foreclosure  suit  against  a  railroad 
company,  adjudging  that  the  sum  of  $7,650 
is  a  lien  on  the  proceeds  of  the  sale  of  the 
mortgaged  premises,  and  that  the  corpora- 
tion organized  by  the  parties,  who  pur- 
chased at  said  sale,  pay  that  sum  to  the 
intervener  for  services  as  counsel,  may  be 
appealed  from  by  the  new  corporation. 
I^uisville,  E.  &  St.  L.  R.  Co.  v.  Wilson,  138 
U.  S.  501,  11  Sup.  Ct.  Rep.  406,      34:  1023 

2417.  In  a  foreclosure  suit,  where  the  in- 
tervening petition,  filed  by  a  city  corpora* 
tion  for  certain  taxes  claimed  to  be  due 
on  the  property,  is  dismissed  and  the  claim 
is  denied,  an  appeal  by  the  city  can  be  had 
if  the  amount  in  controversy  is  suflicicnt. 
Savannah  v.  Jesup,  106  U.  S.  663,  1  Sup. 
Ct.  Rep.  512,  27:  276 
Distinguished  in  Central  R.  ft  Bkg.  Co.  v.  Far- 
mers' Loan  ft  T.  Co.  70  Fed.  169. 

Cited  in  Re  Tyler,  140  U.  S.  187.  87  L.  ed. 
697,  13  Sup.  Ct.  Rep.  785 — Gest  v.  Pack- 
wood.  39  Fed.  536 — Ex  parte  Chamberlain. 
55  Fed.  707 — Whltaker  v.  Sparkman.  30  Fla. 
358.  11  So.  542— Ballard  v.  Kennedy.  34 
Fla.  492,  16  So.  327 — Bloxham  v.  Conscm- 
ers'  Klectric  Light  ft  Street  R.  Co.  86  Fla. 
549,  29  L.R.A.  511,  51  Am.  St.  Rep.  44,  18 
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B^  444 — State   ex   rel.   SchloBS  t.   Superior 
Cont,  8  Wash.  700.  29  Pac.  202. 

2413.  A  creditor  who  has  intervened  in  a 
suit  in  a  Federal  court  in  which  a  wi^it  of 
attachment  ifisued  against  his  debtor  claim- 
ing under  a  prior  seizure  tinder  a  writ  is- 
sued out  of  the  state  court  may  have  a 
writ  of  error  to  review  the  order  dismissing 
his  petition.  Gumbel  v.  Pitkin,  113  U.  8. 
545,  5  Sup.  Gt.  Rep.  616,  28:  1128 

Ab  representatlTes. 

Receiver's  Right  to  Defend  Estate  by 

Appeal,  see  Receivers,  47. 
See  also  infra,  2463. 

2419.  An  application  for  a  writ  of  error 
prayed  for  without  the  authority  of  the 
party  concerned,  but  at  the  request  of  his 
friends,  cannot  be  granted.  Re  Dorr,  3 
How.  103,  11:614 

2420.  An  appeal  allowed  on  petition  of  a 
trust  company  representing  the  bondhold- 
ers, from  an  order  permitting  the  issuance 
of  receiver's  certificates.  Re  Farmers'  Loan 
A  T.  Co.  129  U.  S.  206,  9  Sup.  Ct.  Rep.  265, 

32:  656 
died  in  Mercantile  Trust  Co.  v.  Kanawha  & 
0.  R.  Co.  7  C.  C.  A.  12,  16  U.  8.  App.  37. 
58  Fed.  15. 

2421.  In  a  controversy  between  a  trustee 
in  a  railroad  mortgage,  and  certain  creditors 
claiming  superior  liens,  the  trustee  repre- 
sents all  of  the  bondholders;  and  an  appeal 
taken  by  him  is  their  appeal,  and  is  to  be 
treated  as  such.  Hassali  v.  Wilcox,  115  U. 
S.  69S,  6  Sup.  Ct.  Rep.  189,  29:  504 
DUtin{fuUh€d  tai  Press  v.  Woodlay,  160  111.  436, 

43  N.  B.  718. 

CiUd  In  HasMlI  v.  Wilcox,  130  U.  8.  603,  32 
Lb  ed.  1005,  9  Sup.  Ct.  Rep.  690 — ^Feely  v. 
Bryan,  65  W.  Va.  692,  47  8.  E.  807. 

2422.  The  appeal  of  an  administrator  is 
irregular  unless  he  is  first  made  a  party  in 
the  court  below;  and  this  may  be  done  at 
the  instance  of  either  side.  Taylor  v. 
Savage,  1  How.  282,  11:  132 
IHtUuffuithea  In  Miller  v.  Neff   (Miller  v.  Mc- 

Michen)    33  W.   Va.   199,   6   L.R.A.  576,    10 
8.  B.  378. 

2423.  An  appeal  taken  by  an  adminis- 
trator who  was  not  first  made  a  party  in 
the  court  below  was  dismissed  with  leave 
to  make  proper  parties  in  the  court  below. 
Taylor  v.  Savage,  1  How.  282,  11:  132 

2424.  A  landlord  who  has  conducted  the 
defense  for  his  tenant  in  an  action  in  eject- 
ment, with  the  tenant's  consent,  may,  on  en- 
gaging to  bear  all  the  costs  and  expenses  of 
the  Boit,  sue  out  a  writ  of  error  in  the 
Dsmea  of  the  tenant's  heirs  from  a  judg- 
ment against  the  tenant,  notwh^tandin^ 
their  opposition.  Kellogg  ▼.  Forsyth,  24 
How.  186,  16:  654 
Cited  in  DattOD  v.  WasMbaner,  21   Cal.  620, 

82  Am.  Dee.  765 — ^Walaer  v.  Graham,  45  Mo. 
App.  638. 

2425.  An  appeal  takes  by  a  district  at- 
*t«mey  is  sufficient,  although  not  authorized 
by  the  Attorney  General,  if  sanctioned  by 
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him  in  this  court.    United  States'  v.  Curry, 
6  How.  106,  12:  363 

2426.  A  consul  of  the  Republic  of  Mexico^ 
who  makes  a  complaint  for  the  extradition 
of  fugitives  from  that  country,  must  by 
virtue  of  his  official  character  be  considered 
to  have  authority  to  prosecute  an  appeal 
on  behalf  of  his  government  from  a  decision 
discharging  the  persons  accused.  Omelas 
V.  Ruiz,  161  U.  S.  502,  16  Sup.  Ct.  Rep.  689, 

40:787 

Bankrnpt. 

2427.  A  party  to  an  action  who  has  pro- 
duced his  certificate  of  discharge  iit  bank- 
ruptcy obtained  after  the  institution  of  the 
action,  and  obtained  an  order  that  execu- 
tion should  not  issue  on  the  judgment  ren- 
dered without  previous  order  and  notice  has 
no  further  interest  in  the  suit  entitling 
him  to  bring  a  writ  of  error,  his  assignee 
in  bankruptcy  being  the  proper  party  to  do 
so.  Knox  V.  Exchange  Bank  use  of  Camp, 
12  Wall.  379,  20:  287 
Cited  in  Jenkins  v.   Greenbaum,   95   III.   18 — 

Mayhew  v.  Pentecost,  129  Mass.  836 — Mat- 
son  V.  Emerson,  2  Neb.  (Unof.)  191,  95  N. 
W.  1184. 

2428.  Where  a  judgment  has  been 
rendered  against  a  defendant  after  his  ad- 
judication in  bankruptcy,  he  may  prosecute 
a  writ  of  error  in  his  own  name.  Hill  v. 
Harding,  131  U.  S.  cc.  Appx.  and         26:  310 

3.  How   Waived   or  Lost;   Estoppel   to 
OUUm    Bight. 

Abatement  or   Abandonment  of  Appeal  or 

Error,  see  infra,  IV.  c. 
Dismissal  of  Appeal  or  Error  for  Mistake 

in  Name  of  Party,  see  infra,  3922,  3923. 
Waiver  of  Appeal  by  Trustee  in  Mortgage, 

see  Mortgage,  160. 

2429.  The  entry  of  a  decree  by  the  lower 
court  in  conformity  with  a  mandate,  after 
reversal  with  specific  directions,  does  not 
cut  off  the  right  to  an  appeal  not  yet  prose- 
cuted from  the  decree  of  reversal.  Merrill 
V.  National  Bank  of  Jacksonville,  173  U.  S. 
131,  19  Sup.  Ct.  Rep.  360,  43:  640 

2430.  The  right  of  complainant  to  appeal 
from  a  decree  of  foreclosure  cannot  be  sus- 
pended by  cross  bills  between  the  defendants 
filed  after  its  rendition  and  relating  to 
matters  in  no  way  affecting  the  rights  of 
the  complainant.  Bronson  v.  La  Crosse  ft 
M.  R.  Co.  2  Black.  524,  17:  359 

2431.  An  appropriation  to  pay  a  judg- 
ment of  the  court  of  claims,  but  which  is 
not  to  be  paid  before  the  right  of  appeal 
shall  have  expired,  does  not  affect  the  juris- 
diction. United  States  v.  Jones,  119  U.  S. 
477,  7  Sup.  Ct.  Rep.  283,  30:  440 

2432.  An  appeal  to  the  Supreme  Court  is 
a  right  given  to  the  party  by  the  statute,  of 
which  the  court  of  claims  cannot  deprive 
him.  Because  the  court  of  claims  has  erred 
in  its  attempt  to  comply  with  a  rule  of  this 


434 


APPEAL  AND  ERROR,  IV.  a,  3. 


court  prescribing  the  character  of  the  record 
to  be  sent  here,  the  appellant  does  not  lose 
his  right  of  appeal.  United  States  v.  Adams, 
«  Wall.  101,  18:  792 

Oiied  In  Walsh  ▼.  United  States,  28  Ct.  CI.  2. 

2433.  The  dissolution  of  an  association  of 
common  carriers  after  a  decree  dismissing 
a  bill  seeking  such  dissolution  and  asking 
for  an  injunction  against  the  continuance 
of  the  carriers  in  such  association  or  in  any 
like  combination  and  against  their  further 
conspiring,  agreeing,  combining,  or  acting 
together  to  maintain  rates  of  freight,  will 
not  preclude  the  maintenance  of  an  appeal, 
^-especially  when  the  defendants  claim  that 
their  agreement  is  perfectly  proper  and  in 
fact  necessary,  and  they  immediately,  on 
dissolving  such  association,  enter  into 
another  of  similar  character.  United  States 
V.  Trans-Missouri  Freight  Asso.  166  U.  S. 
290,  17  Sup.  Ct.  Rep.  540,  41:  1007 
Cited  In  Bchlmer  y.  LouisTlIle  &  A.  R.  Co.  2S 

C.  C.  A.  286.  42  U.  8.  App.  681.  88  Fed.  908. 

2434.  The  waiver,  by  the  infant's  gbard- 
ian  ad  litem  and  next  friend,  of  a  bond  by 
the  opposite  party  upon  his  appeal, — ^the 
latter  having  waived  an  appeal  bond  on  his 
part, — did  not  affect  the  jurisdiction  of  the 
court.  Kingsbury  v.  Buckner,  134  U.  S. 
650,  10  Sup.  Ct  Rep.  638,  33:  1047 

2435.  A  written  release  by  a  trustee  of  all 
errors  had  or  committed  in  and  concerning 
a  decree,  and  releasing  and  waiving  his 
right  as  such  trustee  to  appeal  from  the 
decree  in  an  action  to  foreclose  a  mortgage 
made  by  a  railroad  company  to  secure  its 
bonds,  in  which  such  trustee  was  a  party 
defendant  as  being  a  trustee  in  a  second 
mortgage  given  by  the  company, — binds  all 
the  bondholders  represented  by  such  trustee. 
Elwell  V.  Fosdick,  134  U.  S.  500,  10  Sup.  Ct. 
Rep.  598,  33:  998 
Cited  In  Mills  v.  Green,  169  U.  S.  664,  40  L. 

ed.  294.  16  Sup.  Ct.  Rep.  132. 

By  applying  for  new  trial  or  bill  of  re- 
view. 

2436.  A  motion  for  a  new  trial  is  not  a 
waiver  of  a  writ  of  error,  except  where  there 
is  a  rule  of  court  to  that  effect.  Where 
such  a  rule  exists,  effect  can  be  given  to  it 
only  by  requiring  a  party  to  waive,  on  the 
record,  a  writ  of  error,  before  his  motion  ifor 
a  new  trial  is  heard.  United  States  v. 
Hodge,  6  How.  279,  12:  437 
Cited  in  Brown  v.  Evans,  8  Sawy.  505 — Preblo 

V.  Bates.  37  Fed.  774 — Lee  v.  Tinges,  7  Md. 
226. 

2437.  Neither  a  subsequent  petition  in  the 
nature  of  a  bill  of  review,  nor  anything  set 
up  in  the  answer  to  such  a  petition,  on 
which  no  action  was  had  by  the  court,  can 
prevent  a  party  from  appealing  from  the 
original  decree.  O'Hara  y.  McConnell,  93 
U.  S.  150,  23:  840 

Satisfaction    of,    ar    compliance    with, 
Judgment. 

2438.  Sati»faction  of  a  judgment  in  eject- 
ment does  not  bar  the  defeated  party  from 
appealing,  and  on  reversal  of  the  judgment 
he  is  entitled  to  a  restitution  of  the  prem- 


ises and  of  the  costs  paid  by  him.    Gregg  t. 
Forsyth,  2  Wall.  56,  17:  782 

Cited  in  Burrows  v.  Mlckler,  22  Fla.  574,  1 
Am.  St.  Rep.  217. 

2439.  Partial  satisfaction  of  the  judg- 
ment is  not  a  bar  to  a  writ  of  error,  and 
does  not  impair  the  jurisdiction  of  this 
court.  United  States  v.  Dashiel,  3  Wall. 
688,  18:  268 
Cited  In  Embry  v.  Palmer.  107  U.  8.  8,  27  L. 

ed.  348,  2  Sup.  Ct.  Rep.  25 — Tyler  v.  Shea, 
4  N.  D.  382,  50  Am.  St.  Rep.  660,  61  N.  W. 
468 — Pnlne  v.  Woolley,  80  Ky.  574 — Beals 
V.  Lewis,  43  Ohio  St.  223.  1  N.  E.  641— 
Dunham  v.  Randall  &  C.  Co.  11  Tex.  Civ. 
App.  267.  82  S.  W.  720 — Morriss  v.  Garland. 
78  Va.  235>-Bogges8  v.  Goff.  47  W.  Va.  149, 
34  S.  E.  741. 

2440.  Conveyance  as  ordered  by  the  de* 
cree  does  not  deprive  the  defendant  of  the 
right  of  appeal.  0*Hara  v.  McConnell,  93 
U.  S.  150,  23:840 
Criticized    in    Ehinham    v.    Randall    &    C.    Co. 

11  Tex.  Civ.  App.  267.  32  S.  W.  720. 

Cited  in  Hubbard  v.  State,  71  Ark.  460.  75  S. 
W.  853 — Warner  Bros.  Co.  v.  Freud,  131 
Cal.  045.  82  Am.  St.  Rep.  400.  63  Pac.  1017 
—State  ex  rel.  Wiles  v.  Albright,  11  N.  D. 
26,  88  N.  W.  729— Polk  County  v.  Johnson, 
21  Fla.  578— Burrows  v.  Mlckler.  22  Fla. 
574.  1  Am.  St.  Rep.  217 — Walker  v.  Sarvon, 
41  Fla.  220,  25  So.  885. 

2441.  Compliance  by  a  foreign  corporation 
with  a  judgment  of  the  highest  state  court 
ousting  it  from  doing  business  in  the  state 
until  it  should  satisfy  the  requirements 
which  the  state  laws  exact  of  foreign  cor- 
porations precludes  any  review  of  such  judg- 
ment in  the  Federal  Supreme  Court, 
although,  in  another  similar  suit  pending  in 
the  state  courts,  such  judgment  is  pleaded 
as  decisive  of  all  or  some  of  the  issues. 
American  Book  Co.  v.  Kansas,  193  U.  S.  49, 
24  Sup.  Ct.  Rep.  397,  48:  613 

Accepting  benefits. 

2442.  Where  a  party  is  perpetually  en- 
joined from  suing  on  a  judgment  on  being 
paid  a  certain  sum  of  money,  he  is  not 
estopped,  by  receiving  the  money,  from 
prosecuting  a  writ  of  error.  Embry  t. 
Palmer,  107  U.  S.  3,  2  Sup.  Ct.  Rep.  25, 

27:  346 

DietinffuiBhed  In  Kansas  City.  Ft.  8.  Jb  H.  R.  Co. 

V.  Murray.  57  Kan.  700.  47  Pac.  835 — State 

V.  Central  P.   R.  Co.  21   Nev.   176,   26   Pac. 

225. 

Cited  in  Reynes  v.  Dumont.  130  U.  S.  394. 
32  L.  ed.  945,  9  Sup.  Ct.  Rep.  486 — Darraf^h 
v.  H.  Wetter  Mfg.  Co.  23  CCA.  61.1.  49 
U.  S.  App.  1.  78  Fed.  11— Tyler  v.  Shea,  4 
N.  D.  382.  50  Am.  St.  Rep.  660.  61  N.  W. 
468— Taliaferro  v.  First  Nat.  Bank.  71  Md. 
217.  17  Atl.  1036— Carlisle  v.  Carlisle,  96 
Mich.  131.  55  N.  W.  673— Koch  v.  Sachle- 
ben.  106  Mo.  App.  312,  80  8.  W.  737— 
Reals  V.  Lewis,  43  Ohio  St.  223,  1  N.  B. 
641 — Portland  Constr.  Co.  v.  O'Nell,  24  Or. 
56.  82  Pac.  764— Morriss  v.  Garland.  78  Va. 
234 — Southern  R.  Co.  v.  Glenn,  98  Va.  319. 
36  B.  B.  395. 

2443.  The  acceptance,  by  appellants,  of 
what  was  confessedly  theirs, — as  the  receiv- 
ing of  the  remaining  bonds  and  money  after 
the  liens  decreed  thereon  were  satisfied, — is 
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not  IB  admission  that  the  decree  they  seek 

to  rereree  adjudging  Hens  on  the  bonds  vras 

not  erroneous,   nor  does  it  take  away   the 

jurisdiction  of  the  appellate  court.     Reynes 

T.  Dumont,  130  U.  S.  354,  9  Sup.  Ct  Rep. 

<86,  32;  934 

Cited  In  Tyler  ▼.  Shea,  4  N.  D.  882.  50  Am. 

8t  Rep.    660,  61   N.   W.   468— Taliaferro   ▼. 

rim  Nat.  Bank,  71  Md.  217,  17  Atl.  1036. 

2444.  Accepting  a  share  in  a  special  fund 
mder  a  decree  does  not  estop  one  from  ap- 
pealing from  another  part  of  the  decree, 
which  denies  him  any  share  in  a  general 
fund  which  the  decree  treats  as  separate 
and  distinct  from  the  former.  Gil  fill  an  v. 
McKee,  159  U.  8.  303,  16  Sup.  Ct.  Rep.  6, 

40:  161 
OBed  in  Darragh  v.  H.  Wetter  Mfg.  Co.  23  C. 
C  A.  613p  49  U.   8.  App.   1,  78   Fed.   11. 

h.  Parties. 

1.  In  Qeneral. 

Pftities  to  Appeal  Bond,  see  infra,  IV.  i,  6. 

Dismissal  for  Lack  of  Parties,  see  infra, 
VII.  i,  8. 

Who  may  be  Heard,  see  infra,  VIII.  b. 

Amendment  as  to,  see  infra,  3077,  307S. 

Presumption  as  to,  see  infra,  4171. 

Remanding  Case  to  Lower  Court  to  Bring 
in  New  Parties,  see  infra,  5443,  5444. 

Right  of  Purchaser  at  Judicial  Sale  to  Ap- 
peal from  Order  to  Confirmation,  see 
Judicial  Sale,  70. 

2445.  A  party  against  whom  the  decree 
was  taken  pro  confesao  cannot  make  him- 
self a  party  to  the  writ  of  error  taken  by 
other  defendants  who  appeared  below, 
•gainst  their  objection,  so  as  to  control  the 
ra.se  in  the  United  Stites  Supreme  Court. 
Marsh  v. •Nichols,  S.  &  Co.  120  U.  S.  598, 
7  Sap.  Ct  Rep.  704,  30:  796 

Editorial  notes. 

Parties  to  appellate  proceedings  in  the 
Ffdcral  Supreme  Court.  50:  723 

[Practice  and  procedure  as  to.  66  L.R.A. 
854.] 

2.  Who  are  Necessary  or  Proper  f  JoUt' 
der;  Severance. 

a.  Appeliants  or  Plaintiffs  in  Error. 

Who  Entitled  to  Appeal  or  Bring  Error,  see 

supra,  IV.  a,  2. 
See  also  infra,  2929,  5259. 

2446.  An  appeal  or  writ  of  error  will  be 
dismissed  unless  all  persons  against  whom 
jointly  the  decree  or  judgment  is  rendered 
in  made  parties  in  the  appellate  court. 
Owings  V.  Kincannon,  7  Pet.  399,  8:  727 
Wilson  V.  Life  k  F.  Ins.  Co.  12  Pet.  140. 

9:  1032 
Sheldon  ▼.  Clifton   (Clifton  v.  Sheldon)    23 

How.  481,  16:  429 

Mussina  v.  Cavazos,  20  How.  280,  15:  878 
^fasterson   r.  Hownrd    (Masterson   v.   Hern- 

don)  10  Wall.  416,  19:  953 


Williams  v.  Bank  of  United  States,  11 
Wheat.  414,  6:  508 

Downing  v.  McCartney,  131  U.  S.  xcviii. 
Appx.  and  19:  757 

Limited  In  Wench  t.  Peters,  177  Mass.  572,  59 
N.  B.  449. 

Distinffuished  In  The  New  York,  44  C.  C.  A. 
40,  104  iTed.  563. 

Cited  tn  Owlngs  v.  Kincannon,  7  Pet.  402,  8 
L.  ed.  728— Wilson  v.  Life  &  F.  Ins.  Co. 
12  Pet.  141.  9  L.  ed.  1032— Todd  ▼.  Daniel, 
16  Pet.  524,  10  L.  ed.  1055 — Mussina  v. 
CaTasos,  20  How.  290,  15  L.  ed.  879— Mus- 
sina ▼.  Cavazos.  6  Wall.  362,  18  L.  ed.  812 — 
Masterson  ▼.  Herndon  (Masterson  v.  How- 
ard) 10  Wall.  417,  19  L.  ed.  954— The  Pro- 
tector (Freeborn  v.  The  Protector)  11  Wall. 
87,  20  L.  ed.  48 — Hampton  v.  Rouse.  13  Wall. 
188,  20  L.  ed.  594 — Sewing  Mach.  Co.'s  Case 
((xrover  &  B.  Sewlng-Mach.  Co.  y.  Florence 
Sewing  Mach.  Co.)  18  Wall.  579,  21  L.  ed. 
020— Simpson  v.  Greeley,  20  Wall.  157,  22 
L.  ed.  339 — Feibelman  y.  Packard,  108  U.  S. 
15,  27  L.  ed.  634.  1  Sup.  Ct.  Rep.  138— Estls 
V.  Trabue,  128  U.  S.  230,  32  L.  ed.  438,  0 
Sup.  Ct.  Rep.  58 — Hardee  v.  Wilson,  146 
U.  S.  180,  36  L.  ed.  933,  13  Sup.  Ct.  Rep.  39 
— Inglehart  v.  Stansbury.  151  U.  S.  73,  38  L. 
ed.  77,  14  Sup.  Ct.  Rep.  237 — Thomas  t. 
Lane,  2  Sumn.  6,  Fed.  Caa.  No.  13.902 — Humes 
V.  Third  Nat.  Bank.  4  C.  C.  A.  070,  13  U.  S. 
App.  86,  54  Fed.  920 — Mercantile  Trust  Co. 
v.  Kanawha  &  O.  R.  Co.  7  C.  C.  A.  39,  16 
tr.  S.  App.  37,  58  Fed.  12 — ^The  Columbia, 
16  C.  C.  A.  92,  29  U.  S.  App.  647,  67  Fed. 
944 — Farmers*  Loan  A.  T.  Co.  v.  Longworth, 
22  C.  C.  A.  421.  48  U.  8.  App.  71,  76  Fed. 
610— Kidder  v.  Fidelity  Ins.  Trust  &  S.  D. 
Co.  44  C.  C.  A.  595,  105  Fed.  823 — Loveless 
V.  Ransom,  46  C.  C.  A.  616,  107  Fed.  627— 
Slater  v.  Hamacher,  15  App.  D.  C.  298 — 
Standley  v.  JaflTray,  13  Fla.  597 — Whitlock 
y.  Willard,  18  Fla.  158 — Guarantee  Trust  & 
S.  D.  Co.  y.  Buddington,  23  B'la.  520,  2  So. 
885— .lones  y.  Stewart.  37  Fla.  372.  19  So. 
657 — Cameron  y.  Sheppard.  71  Ga.  782 — Mc- 
Clure  V.  Taylor,  38  Ind.  428 — Lovejoy  y.  Ire- 
lan,  17  Md.  527,  79  Am.  Dec.  667 — Cumber- 
land Coal  &  I.  Co.  y.  Jeffries,  21  Md.  381 — 
French  y.  Peters,  177  Mass.  672.  59  N.  B. 
449 — Curten  y.  Atkinson,  29  Neb.  620,  46 
N.  W.  91 — Parker  y.  Denny,  2  Wash.  Terr. 
361,  7  Pac.  892 — Hall  y.  Bank  of  Virginia, 
14  W.  Va.  613— Frank  y.  Zeigler,  46  W.  Va. 
617,  33  S.  E.  761 — Doty  y.  Strong,  Burnett 
(Wis.)  7— Doty  y.  Strong,  1  Plnney  (Wis.) 
170. 


Editorial  note. 

Necessary  parties  in  error. 


8:727 


Severable  Judgments  or  interests. 

2447.  One  of  the  several  coparties  cannot, 
alone,  maintain  a  writ  of  error;  all  parties 
must  be  joined,  and  their  names  set  forth, 
in  order  that  the  court  may  proceed  to  give 
a  proper  judgment  on  the  case.  Deneale  v. 
Archer,  8  Pet.  526,  8:  1032 
Cited  in  Simpson  y.  Greeley,  20  Wall.  158,  22 

L.  ed.  339— Whitlock  y.  Willard,  18  Fla.  158 
— Guarantee  Trust  &  S.  D.  Co.  y.  Budding- 
ton,  23  Fla.  620,  2  So.  885 — Hackett  y. 
Jones,  2  Ga.  287 — Carey  y.  Rice,  2  Ga.  409 — 
Mclntyre  y.  Sholty,  139  111.  177,  29  N.  E.  43 
— Fraser  y.  Fraser,  110  111.  App.  622 — Mc- 
Clure  y.  Taylor,  38  Ind.  428 — Lovejoy  y. 
Ireian.   17  Md.  527.  79  Am.  Dec.  667. 

2448.  An  appeal  by  less  than  all  the  par- 
ties against  whom  a  joint  decree  is  rendered 
will  ^  dismissed,  unless  the  others  fail  to 
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appear  after  due  service  of  written  notice, 
or,  if  appearing,  refuse  to  join.     Mastersoii 
V.  Howard  (Masterson  v.  Hemdon)  10  Wal 
416,  19:  953 

Cited  In  Germain  ▼.  Mason,  12  Wall.  261,  20 
L.  ed.  392— O'Dowd  ▼.  Russell,  14  Wall.  404, 
20  L.  ed.  858 — Simpson  y.  Greeley,  20  Wall. 
167,  22  L.  ed.  339 — Sage  v.  Central  R.  Co. 
93  U.  S.  419,  23  L.  ed.  936 — Felbelman  y. 
Packard,  108  U.  S.  15,  27  L.  ed.  634,  1  Sup. 
Ct.  Rep.  138 — ^Estls  ▼.  Trabue,  128  U.  S. 
230,  32  L.  ed.  438,  9  Sup.  Ct.  Rep.  58 — 
Hardee  ▼.  Wilson,  146  U.  S.  181,  36  L.  ed. 
933,  13  Sup.  Ct.  Rep.  39 — Inglehart  v. 
Stansbury,  151  U.  S.  73,  38  L.  ed.  77,  14 
Sup.  Ct.  Rep.  237 — Davis  v.  Mercantile 
Trust  Co.  152  U.  S.  593,  88  L.  ed.  565,  14 
Sup.  Ct.  Rep.  693 — Slpperley  v.  Smith,  155 
U.  S.  89,  39  L.  ed.  80,  15  Sup.  Ct  Rep.  15 — 
Hedges  v.  Selbert  Cylinder  Oil  Cup  Co.  1 
C.  C.  A.  594,  3  U.  S.  App.  25,  50  Fed.  643 — 
West  T.  Irwin,  4  C.  C.  A.  402,  9  U.  S.  App. 
647,  64  Fed.  420— Humes  v.  Third  Nat. 
Bank,  4  C.  C.  A.  670,  13  U.  S.  App.  86,  54 
Fed.  920 — Mercantile  Trust  Co.  v.  Kanawha 
ft  O.  R.  Co.  7  C.  C.  A.  9,  16  U.  S.  App.  37, 
68  Fed.  12 — The  Columbia,  15  C.  C.  A.  92, 
29  U.  S.  App.  647,  67  Fed.  944 — Farmers* 
Loan  k  T.  Co.  v.  Longworth,  22  C.  C.  A. 
422,  48  U.  S.  App.  71,  76  Fed.  610--I11lnois 
Trust  &  Say.  Bank  y.  Kllbonrne,  22  C.  C. 
A.  603,  44  U.  S.  App.  663,  76  Fed.  887— 
Farmers'  Loan  k  T.  Co.  y.  McClure,  24  C. 
C.  A.  67,  49  U.  S.  App.  46,  78  Fed.  212— 
American  Loan  ft  T.  Co.  y.  Clark,  27  C.  C. 
A.  525,  49  V.  S.  App.  571,  83  Fed.  233— 
Grand  Island  ft  W.  C.  R.  Co.  y.  Sweeney, 
37  C.  C.  A.  129,  95  Fed.  398— Grand  Is- 
land ft  W.  C.  R.  Co.  y.  Sweeney,  43  C.  C.  A. 
260,  103  Fed.  347 — Johnson  y.  Trust  Co.  43 
C.  C.  A.  459,  104  Fed.  176— The  New  York, 
44  C.  C.  A.  38,  104  Fed.  563 — ^Ayers  y.  Pols- 
dorfer,  45  C.  C.  A.  27,  105  Fed.  739— Kidder 
y.  Fidelity  Ins.  Trust  ft  8.  D.  Co.  44  C.  C.  A. 
595,  105  Fed.  823 — Loveless  v.  Ransom,  46 
C.  C.  A.  616,  107  Fed.  627 — Re  Jemlson  Mer- 
canUle  Co.  50  C.  C.  A.  645.  112  Fed.  969— 
Coler  V.  Allen,  52  C.  C.  A.  390,  114  Fed.  610 
— Excelsior  Wooden  Pipe  Co.  v.  Seattle,  55 
C.  C.  A.  160,  117  Fed.  144— Fltzpatrlck  v. 
Graham,  56  C.  C.  A.  96,  119  Fed.  358  - 
Faulkner  v.  Hutchins,  61  C.  C.  A.  426,  128 
Fed.  363 — Schoenberger  v.  White,  75  Conn. 
607,  54  Atl.  882 — Slater  v.  Hamacher,  15 
App.  D.  C.  298 — Guarantee  Trust  ft  8.  D. 
Co.  v.  Buddington,  23  Fla.  517,  2  So.  885 — 
Jones  y.  Stewart,  37  Fla.  372,  19  So.  657 — 
Cameron  v.  Sheppard,  71  Ga.  782 — Bone- 
brake  V.  iStna  L.  Ins.  Co.  3  Kan.  App.  709, 
41  Pac.  67 — French  v.  Peters,  177  Mass. 
672,  69  N.  E.  449— Paul  v.  Costello,  177 
Mass.  681,  59  N.  E.  461 — Curten  v.  Atkinson, 
29  Neb.  620,  46  N.  W.  01— Hedges  v.  Selbert 
Cylinder  Oil  Cup  Co.  1  Pa.  Dist.  R.  276,  80 
W.  N.  C.  21. 

2449.  An  intervener  in  a  foreclosure  suit 
cannot  maintain  an  appeal  from  the  decree 
of  sale  or  the  order  confirming  it,  without 
joining  the  purchaser  and  the  mortgagor  as 
parties  to  the  appeal,  and  bringing  them 
into  court.  Davis  v.  Mercantile  Trust  Co. 
152  U.  S.  590,  14  Sup.  Ct  Bep.  693, 

38:563 

2450.  An  appeal  by  the  mortgagor  alone, 
from  a  decree  of  foreclosure  against  him 
and  his  subsequent  grantee  and  other  de- 
fendants, leaving  the  case  pending  in  the 
99urt   below   against  the   other   defendants, 


will  be  dismissed.     Nash  v.  Harshman,  149 
•J.  S.  263,  13  Sup.  Ct.  Rep.  845,         37:  727 

2451.  In  a  foreclosure  action  it  is  not 
necessary  that  parties  who  acquired  lieob  on 
the  mortgaged  premises  subsequent  to  tU. 
mortgage  should  join  in  the  appeal.  Bfcn.- 
ster  V.  Wakefield,  22  How.  118,  le:  30i 
Cited  in  Grand  Island  &  W.  C.  R.  Co.  v.  Swee- 
ney, 43  C.  C.  A.  268,  103  Fed.  345— Frsoch 
V.  Peters,  177  Mass.  672,  69  N.  B.  449. 

2452.  Where  the  appellant  obtains  an 
order  of  severance  in  the  court  below,  and 
does  not  make  parties  to  his  appeal  some  of 
the  parties  below  who  are  interested  in 
maintaining  the  decree,  he  cannot  ask  a  re- 
versal of  the  decree  on  any  matter  that  will 
injuriously  affect  their  interests.  Terry  v. 
Merchants'  &  Planters  Bank  (Terry  v. 
Abraham)  93  U.  S.  38,  23:  794 
Distinguished  In  Re  Jemlson  Mercantile  Co.  50 

C.  C.  A.  646,  112  Fed.  969. 

Cited  in  Whitlock  v.  Wlllard,  18  Fla.  164. 

2453.  A  defendant  in  equity  whose  rater- 
est  is  separate  from  that  of  the  other  de- 
fendants may  appeal  without  them.  Brew- 
ster V.  Wakefield,  22  How.  118,  16:  301 
Gilfillan  v.  MoKee,  159  U.  S.  303,  16  Sup. 

Ct  Rep.  6,  40:  161 

City    Nat.    Bank    v.    Hunter,    129    U.     S. 

557,  9  Sup.  Ct.  Rep.  346,  32:  752 

2454.  Any  party  may  separately  appeal 
to  protect  his  own  interest,  from  a  decree 
which  is  several  both  in  form  and  substance. 
Gilfillan  v.  McKee,  159  U.  S.  303,  16  Sup. 
Ct.  Rep.  6,  40:  161 
Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Pope. 

20  C.  C.  A.  257,  46  U.  S.  App.  26,  74  Fed. 
5 — The  Eugene.  31  C.  C.  A.  347.  50  U.  S. 
App.  513,  87  Fed.  1003— St.  Louis  United 
K  levator  Co.  v.  Nichols.  84  C.  C.  A.  90,  91 
Fed.  8:i3 — Grand  Island  k  W.  C.  R.  Co.  v. 
Sweeney,  43  C.  C.  A.  258,  103  Fed.  345 — 
Ayres  v.  Polsdorfer,  46  C.  C.  A.  27,  106  Fed. 
739. 

2455.  Where  a  decree  is  severable  in  fact 
and  in  law,  two  of  the  defendants  may  be 
allowed  to  prosecute  an  appeal  therefrom, 
without  joining  a  codefendant  who  did  not 
desire  to  appeal.  City  Nat.  Bank  v.  Hunter, 
129  U.  S.  557,  9  Sup.  Ct.  Rep.  346,  32:  752 
Cited  in  Gilfillan  v.  McKee,  159  U.  8.  312,  40 

L.  ed.  164,  16  Sup.  Ct.  Rep.  6 — St.  Louis 
United  Elevator  Co.  v.  Nichols,  34  C.  C 
A.  90,  91  Fed.  833 — Grand  Island  &  W.  C 
R.  Co.  v.  Sweeney,  43  C.  C.  A.  258,  103 
Fed.  345. 

2456.  The  appeal  of  a  party  aggrieved 
will  not  be  dismissed  because  the  other  de- 
fendants have  not  joined,  if  their  interests 
are  several.     Todd  v.  Daniel,  16  Pet.  621, 

10:  1054 
Cited  in  Hill  v.  Chicago  &  B.  R.  Co.  140  U. 
S.  54,  36  L.  ed.  332,  11  Sup.  Ct.  Rep.  690 — 
St.  Louis  United  Elevator  Co.  v.  Nichols,  34 
C.  C.  A,  90,  91  Fed.  833— Ayres  v.  Polsdorf- 
er, 45  C.  C.  A.  27,  105  Fed.  739 — French  ▼. 
Peters,  177  Mass.  672,  50  N.  B.  449 — Bar- 
ry's Petition,  12  R.  I.  62. 

2457.  A  defendant  who  has  a  separate, 
distinct,  personal  judgment  against  him  for 
money,  in  which  the  oth^r  defendant  )l%vf 
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M  interest,  has  a  right  to  prosecute  a  writ 
of  error  in  his  own  name  without  joining 
them.     Germain  v.  Mason,  12  Wall.  259, 

20:  392 
CiUd  in  Simpson  t.  Greeley,  20  Wall.  157.  22 
L.  ed.  za» — Basket  ▼.  Hassell,  107  U.  S.  608, 
27  L.  ed.  502,  2  Sup.  Ct.  Rep.  415— Hill  ▼. 
Chicago  &  B.  R.  Co.  140  U.  8.  54,  35  L.  ed. 
SS2,  11  Sup.  Ct  Rep.  690 — Mercantile  Trust 
Co.  T.  Kanawha  ft  O.  R.  Co.  7  C.  C.  A.  10, 
16  U.  &  App.  37,  58  Fed.  1»— Lonisrllle,  N. 
A.  A  C.  R.  Co.  ▼.  Pope,  20  C.  C.  A.  257,  46 
U.  8.  App.  25,  74  Fed.  6 — St.  Louis  United 
Elevator  Co.  t.  Nichols,  84  C.  C.  A.  90,  91 
Fed.  833— Grand  Island  ft  W.  C.  R.  Co.  ▼'. 
Sweenej.  43  C.  C.  A.  258,  103  Fed.  345 — 
Ajres  T.  Polsdorfer,  45  C.  C.  A.  27,  105  Fed. 
789 — Guarantee  Trust  ft  8.  D.  Co.  ▼.  Bud- 
dington,  23  Fla.  518,  2  So.  885 — ^Alhuquer- 
que  T.  Zelger,  6  N.  M.  520,  25  Pac.  787. 

2468.  In  a  suit  against  a  railroad  oom- 
iMUiy  and  trustees,  error  proceedings  may  be 
brought  in  the  name  of  the  railroad  com- 
pany alone,  where  it  is  the  only  real  party 
and  the  trustees  have  no  interest  in  the 
controversy.  Norwich  &  W.  R.  Co.  v.  John- 
son, 15  Wall.  8,  21:  118 
CUed  In  Mercantile  Trust  Co.  v.  Kanawha  ft 

O.  R.  Co.  7  C.  C.  A.  10,  16  U.  8.  App.  37, 
68  Fed.  13 — Guarantee  Trust  ft  S.  D.  Co.  v. 
Haddington,  23  Fla.   518,   2   So.  886. 

2469.  Parties  who  daim  separate  pieces 
of  real  estate  conveyed  at  different  times  by 
separate  conveyances  may  appeal  from  a 
several  judgment  against  them  setting 
aside  the  conveyances  as  fraudulent,  with- 
out joinder  of  other  defendants.  Forgay  v. 
Oonrad,  6  How.  201,  12:  404 
Di»Hugui»hed  In  Simpson  v.  Greeley,  20  Wall. 

157,  22  L.  ed.  339— Wolf  v.  Murphy,  21  Neb. 
474,  32  N.  W.  303. 

CiUd  In  Basket  v.  Hassell,  107  U.  S.  608,  27 
L^  ed.  502,  2  Sup.  Ct  Rep.  415— Hanrick  v. 
Patrick,  119  U.  S.  164,  30  L.  ed.  402,  7 
Sap.  Ct.  Rep.  147 — ^Mercantile  Trust  Co.  v. 
Kanawha  ft  O.  R.  Co.  7  C.  C.  A.  9,  16  T7.  8. 
Ai>p.  37,  68  Fed.  12~-Louisville,  N.  A.  ft  C. 
R.  Co.  V.  Pope,  20  C.  C.  A.  257,  46  U.  S. 
App.  25,  74  Fed.  6— St.  Louis  United  Ule- 
vator  Co.  v.  Nichols,  34  C.  C.  A.  90,  91 
Fed.  833— Hall  v.  Gambrill,  34  C.  C.  A.  194, 
68  U.  8.  App.  740,  92  Fed.  36 — Guarantee 
Trust  ft  8.  D.  Co.  V.  Haddington,  28  Fla. 
518»  2  So. 


2460.  Where  separate  writs  of  error  were 
prosecuted  1^  a  Navy  agent  and  his  sureties 
from  a  judgment  against  them  on  a  joint 
and  eeiveral  hond,  the  defendants  having 
taken  separate  defenses  in  the  court  below, 
a  motion  to  dismiss  on  the  ground  that  all 
should  have  united  in  one  writ  of  error  was 
denied.     Cox  v.  United  SUtes,  6  Pet.   172, 

8:  359 
Oiiea  In  United  States  v.  Hawkins,  10  Pet.  130, 
O  L..  ed.  371>-Todd  v.  Daniel,  16  Pet.  623, 
lO  L..  ed.  1055— Simpson  v.  Greeley,  20  Wall. 
157,  22  L.  ed.  339— Basket  v.  Hassell,  107 
U.    S.    608,  27  L.  ed.  502,  2   Sup.   Ct.  Rep. 

415 OimUan  v.   McKee,  159  U.   S.  312,  40 

I«.  ed.  1U4.  16  Sup.  Ct.  Rep.  6 — ^The  Galileo, 
29  Fe<l.  53d--yan  Dyke  v.  State,  24  Ala.  86 
— Alt»u<iaerqae  v.  Zel^er,  5  N.  M.  521,  25  Pac. 
787 — r>oty  T.  Strong,  1  PInney    (Wis.)   170. 

2461.  A  motion  to  dismiss  an  appeal,  on 
tlie   grcfoamd  that  the  appeal  was  taken  by 


part  only  of  the  complainants  below,  and 
that  the  others  were  not  parties  thereto, 
will  be  refused,  when  it  appears  from  the 
record  that  a  fund  had  been  decreed  by  the 
court  below  to  be  distributed  ratably 
among  two  classes  of  creditors,  one  of 
which  was  composed  of  judgment  creditors 
and  the  other  of  those  who  had  come  in 
after  the  filing  of  a  creditors'  bill,  and  that 
the  first  class  only  conceived  themselves 
aggrieved  by  the  decree  and  therefore  be- 
came the  appellants.  Day  v.  Washburn,  23 
How.  309,  16:  551 

OiUd  in  French  v.  Peters,  177  Mass.  572,  69 
N.  B.  449. 

2462.  In  a  case  where  one  suit  is  inter- 
jected into  the  other  by  intervention  under 
state  practice,  the  same  principle  must  gov- 
ern as  in  a  case  where  the  original  parties 
have  distinct  and  separable  interests;  and 
parties  not  affected  by  the  judgment  are 
not  necessary  parties  on  writ  of  error. 
Hanrick  v.  Patrick,  119  U.  S.  156,  7  Sup. 
Ct  Rep.  147,  30:  396 

2463.  When  the  claimant  makes  himself, 
by  a  demand  for  damages,  an  actor  in  a  suit 
for  condemnation  of  a  capture  made  bv  a 
public  ship  of  war,  the  court  may  proceed,  in 
a  proper  case,  to  decree  damages  against  the 
agents  and  officers  of  the  government,  and 
entitle  them  to  a  separate  right  to  appeal,  if 
the  government  should  feel  that  it  had  no 
further  interest  to  pursue  the  suit.  The 
Palmyra,  12  Wheat.  1,  6:  531  . 

2464.  The  owner  of  property  against 
whom  an  action  is  brought  to  enforce  a 
mechanio's  lien,  other  cr^itors  being  also 
made  defendants,  and  against  whom* 
alone  a  personal  judgment  for  money 
has  been  rendered,  has  such  a  separate  judg- 
ment against  him  in  which  the  other  de- 
fendants have  no  interest  as  will  enable  him 
to  prosecute  a  writ  of  error  in  his  own  name 
witnout  joining  them.  Germain  v.  Mason, 
12  Wall.  259,  20:  392 

2465.  A  writ  of  error  can  be  taken  by  a 
defendant  in  an  action  to  try  title  to  real 
estate  on  a  judgment  for  the  plaintiff 
against  him  and  also  against  interveners 
claiming  adversely  to  both  parties.  The 
judgment  is  joint  only  in  form.  Hanrick 
V.  Patrick,  119  U.  S.  156,  7  Sup.  Ct.  Rep. 
147,  30: 396 
Cited  m  Ollflllan  v.  McKee,  159  U.  S.  312,  40 

L.  ed.  104,  16  Sup.  Ct  Rep.  6 — Mercantile 
Trust  Co.  V.  Kanawha  ft  O.  R.  Co.  7  C.  C.  A. 
10,  16  D.  S.  App.  37,  58  Fed.  13— The  Co- 
lumbia, 19  C.  C.  A.  446,  44  U.  S.  App.  326, 
73  Fed.  236— St.  Louis  United  Elevator  Co. 
V.  Nichols,  34  C.  C.  A.  90,  91  Fed.  833— 
The  New  York,  44  C.  C.  A.  40,  104  Fed.  563 
— Ay  res  v.  Polsdorfer,  45  C.  C.  A.  27,  105 
Fed.  739 — Kidder  v.  Fidelity  Ins.  Trust  ft 
S.  D.  Co.  44  C.  C.  A.  595,  105  Fed.  823— 
Guarantee  Trust  ft  S.  D.  Co.  v.  Buddlngton, 
23  Fla.   518,   2  So.  885. 

2466.  Where  all  the  defendants  to  a  sever- 
able judgment  want  the  judgment  reviewed, 
but  a  part  only  desire  to  have  the  execution 
against  them  stayed,  they  may  all  join  in 
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the  writ  of  error,  and  separate  when  they 
aak  for  a  stay.    Re  French,  100  U.  S.  1, 

25:529 

Sniniiions  and  severance ;  leave  to  ap- 
peal separately. 

2467.  One  defendant  may  prosecute  an 
appeal  alone  without  a  summons  and  sever- 
ance when  all  the  other  defendants  origin- 
ally joined  in  the  appeal  and  then  deserted 
it.  Todd  V.  Daniel,  16  Pet.  521,  10:  1054 
Cited  in  Ollflllan  ▼.  McKee,  169  U.  S.  312,  40 

L.  ed.  164,  16  Sup.  Ct.  Rep.  6. 

2468.  Where  an  appeal  is  brought  by  one 
of  several  joint  defendants,  without  a  sum- 
mons and  severance,  or  equivalent  proceed- 
ings, the  appeal  will  be  dismissed.  Hardee 
V.  Wilson,  146  U.  S.  179,  13  Sup.  Ct.  Rep. 
39,  36:  933 
Cited  In  Re  Humes,  140  U.  S.  108,  87  L.  ed. 

600,  18  Sup.  Ct  Rep.  836 — Inglehart  v. 
Stansbury,  151  U.  S.  73,  88  L.  ed.  77,  14  Sop. 
Ct.  Rep.  287 — Yoorhees  v.  John  T.  Noye  Mfg. 
Co.  161  U.  8.  187.  38  L.  ed.  102,  14  Sup.  Ct. 
Rep.  205 — Davis  v.  Mercantile  Trust  Co.  152 
U.  S.  503,  38  L.  ed.  065,  14  Sup.  Ct.  Rep. 
603 — Sipperley  v.  Smith.  155  U.  8.  80,  39  L. 
ed.  80,  15  Sup.  Ct.  Rep.  15 — Beardsley  v. 
ArkaDsas  &  L.  R.  Co.  158  U.  S.  127,  30  L. 
ed.  021,  15  Sup.  Ct.  Rep.  786— Wilson  v. 
Kieiel,  164  U.  S.  252,  41  L.  ed.  423.  17  Sup. 
Ct.  Rep.  124— Missouri,  K.  &  T.  R.  Co.  v. 
Evans,  175  U.  S.  723,  44  L.  ed.  337,  20  Sup. 
Ct.  Rep.  1023 — ^West  v.  Irwin,  4  C.  C.  A. 
402.  0  U.  S.  App.  547,  54  Fed.  420 — Aiken 
V.  Smith,  4  C.  C.  A.  653.  2  U.  S.  App.  445, 
54  Fed.  806 — Humes  v.  Third  Nat.  Bank,  4 
CCA.  670,  13  U.  S.  App.  86.  54  Fed.  020— 
Mercantile  Trust  Co.  v.  Kanawha  Si  O.  R. 
Co.  7  C  C.  A.  0,  16  U.  S.  App.  37,  58  Fed. 
12— Minor  v.  Wilson,  58  Fed.  617— The 
Glide,  18  C.  C.  A.  506,  25  U.  S.  App.  036,  72 
Fed.  202— Louisville,  N.  A.  ft  C  R.  Co.  v. 
Pope,  20  C.  C  A.  257,  46  U.  S.  App.  25,  74 
Fed.  5 — Farmers'  Loan  ft  T.  Co.  v.  Long- 
worth,  22  C  C  A.  422.  48  U.  S.  App.  71, 
76  Fed.  610— Illinois  Trust  ft  Sav.  Bank  v. 
Killwume,  22  C.  C.  A.  603,  44  U.  S.  App. 
663,  76  Fed.  887 — Farmei-s'  Loan  ft  T.  Co. 
V.  McClure.  24  C.  C.  A.  67.  49  U.  8.  App.  46. 
78  Fed.  212 — American  I/oan  ft  T.  Co.  v. 
Clark,  27  C.  C.  A.  525,  40  U.  S.  App.  571, 
83  Fed.  233 — St.  Louis  United  Elevator  Co. 
V.  Nichols.  34  C  C.  A.  00,  01  Fed.  838— 
Hook  V.  Mercantile  Trust  Co.  36  C  C.  A. 
653,  05  Fed.  40— Grand  Island  ft  W.  C.  R. 
Co.  V.  Sweeney,  37  C  C  A.  120,  95  Fed. 
898 — Grand  Island  ft  W.  C  R.  Co.  v.  Swee- 
ney. 43  C.  C  A.  260,  103  Fed.  847— The 
New  York,  44  C.  C  A.  40,  104  Fed.  563— 
Ay  res  v.  Polsdorfer,  45  C  C  A.  27.  105 
Fed.  730— Kidder  v.  Fidelity  Ins.  Trust  ft 
S.  D.  Co.  44  C.  C.  A.  593,  105  Fed.  823— 
Loveless  v.  Ransom,  46  C.  C  A.  516,  107 
Fed.  627 — Re  Jemlson  Mercantile  Co.  50  C. 
C.  A.  645,  112  Fed.  969— Slater  v.  Hamach- 
er,  15  App.  D.  C.  298 — Jones  v.  Stewart,  37 
Fla.  378,  19  So.  657 — Re  Luscombe.  109  Wis. 
194.  85  N.  W.  341. 

2469.  Where  there  was  a  joint  judgment 
against  several,  and  the  joint  interests  of 
all  are  affected  by  the  judgment,  all  must 
join  in  the  writ  of  error,  unless  a  severance 
of  the  parties  in  interest  has  been  effected 
by  summons  and  severance,  or  by  some 
equivalent  action  appearing  in  the  record. 
Simpson  v.  Greeley,  20  Wall.  152,  22:  338  I 
Mussina  v.  Cavazos,  20  How.  280,      15:  878 ' 


Hampton  v.  Rouse,  13  Wall.  187,        20:  593 

Shannon  v.  Cavazos,  131  U.  S.  Ixxi.  Appx. 
and  15:  929 

Hanrick  v.  Patrick,  119  U.  S.  156,  7  Sup. 
Ct.  Rep.  147,  30:  396 

Mason  v.  United  SUtes,  136  U.  S.  581,  10 
Sup.  Ct.  Rep.  1062,  34:  545 

Hardee  v.  Wilson,  146  U.  S.  179,  13  Sup.  Ct. 
Rep.  39,  36:  933 

Cited  in  SimiMwn  v.Oreelejr,  20  Wall.  157,  22 
L.  ed.  339— Basket  v.  Hasaell,  107  U.  8.  608, 
27  L.  ed.  502.  2  Sup.  Ct.  Rep.  416~Feil}el 
man  v.  Packard,  108  U.  8.  15,  27  L.  ed. 
634,  1  Sup.  Ct.  Rep.  138 — Bstls  v.  Trabue, 
128  U.  8.  280,  82  L.  ed.  438,  9  Sup.  Ct.  Rep. 
58 — Dolan  v.  Jennings,  139  U.  8.  388,  33 
L.  ed.  218,  11  Sup.  Ct.  Rep.  584 — Hardee  v. 
Wilson.  146  U.  S.  183,  86  L.  ed.  934,  13  Sup. 
Ct.  Rep.  39 — Re  Humes,  149  U.  8.  193,  87  L. 
ed.  699.  13  Sup.  Ct.  Rep.  836 — Missouri,  K.  it 
T.  R.  Co.  V.  Evans,  175  U.  8.  723.  44  L. 
ed.  337,  20  Sup.  Ct.  Rep.  1028 — Humes  v. 
Third  Nat.  Bank,  4  C.  C.  A.  670,  13.  U.  S. 
App.  86.  54  Fed.  920— The  Columbia.  15  C.  C. 
A.  92.  29  U.  S.  App.  647.  67  Fed.  044— St. 
Louis  United  Elevator  Co.  v.  Nichols,  34 
C.  C.  A.  90,  91  Fed.  833 — Hook  v.  Mercan- 
tile Trust  Co.  36  C.  C.  A.  653,  95  Fed.  49— 
Grand  Island  &  W.  C.  R.  Co.  v.  Sweeney,  4a 
C.  C.  A.  258,  103  Fed.  344— The  New  York. 
44  C.  C.  A.  40,  104  Fed.  568— Ayres  ▼ 
Polsdorfer,  45  C.  C.  A.  27,  105  Fed.  789— 
Kidder  v.  Fidelity  Ins.  Trust  A  8.  D.  Co.  44 
C.  C.  A.  505,  105  Fed.  823— Loveless  v. 
Ransom,  46  C.  C.  A.  516,  107  Fed.  627— 
Godfrey  v.  Roessle,  5  App.  D.  C.  300 — 
Wbltlock  V.  Willard,  18  Fla.  168— Jones  v. 
Stewart,  87  Fla.  872,  19  So.  657 — Cameron 
V.  Sheppard,  71  Ga.  782 — Bonebrake  v.  .£tna 
L.  Ins.  Co.  3  Kiin.  App.  709,  41  Pac.  67 — 
Wolf  y.  Murphy.  21  Neb.  474,  32  N.  W. 
803 — HendricksoD  v.  Sullivan,  28  Neb.  791, 
44  N.  W.  1135— Curten  t.  Atkinson,  29  Neb. 
620,  46  N.  W.  91— Bockes  v.  Hatborn,  78  N. 
Y.  226— Huebscbmann  v.  Cotshausen,  107 
Wis.  73,  82  N.  W.  720. 

2470.  One  defendant  affected  by  a  joint 
decree  cannot  appeal  alone,  without  joining 
the  other  defendants  as  appellants,  or  show- 
ing a  valid  excuse  for  not  joining  them, 
which  can  only  be  shown  by  a  summons  and 
severance,  or  by  some  equivalent  proceeding. 
Inglehart  v.  SUnsbury,  151  U.  S.  68,  14 
Sup.  Ct.  Rep.  237,  38:  78 
Cited  In   Davis   v.   Mercantile   Trust   Co.    159 

U.  S.  593,  88  L.  ed.  564,  24  Sup.  Ct.  Rep. 
698 — Farmers*  Loan  &  T.  Co.  ▼.  Longworth, 
22  C.  C.  A.  423,  48  U.  S.  App.  71,  76  Fed. 
611— -Grand  Islands  AW.  C.  K.  Co.  ▼.  Swee- 
ney, 43  C.  C.  A.  260.  103  Fed.  347 — Ayres 
V.  Polsdorfer,  45  C.  C.  A.  27,  lOo  Fed.  740 
— Loveless  ▼.  Ransom,  46  C.  C.  A.  516,  107 
Fed.  627 — Re  Jemlson  Mercantile  Co.  50 
C.  C.  A.  646,  112  Fed.  070— Slater  v.  Ha- 
macber^  15  App.  D.  C.  298 — Jones  v.  Stew- 
art, 37  Fla.  378,  19  So.  657. 

2471.  Where  a  judgment  is  distinctly  one 
against  the  claimants  and  their  sureties  in 
bond  jointly,  for  a  definite  sum  of  money, 
and  there  is  nothing  distributive  in  the 
judgment,  all  the  parties  against  whom  the 
judgment  is  entered  must  join  in  a  writ  of 
error,  or  else  there  must  be  a  proper  sum- 
mons and  severance,  in  order  to  allow  of 
the  prosecution  of  the  writ  by  any  less  than 
the  whole  number  of  the  defendants  against 
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wbom  the  Judgment  is  entered.     Estis  v. 

Trabue,  128  U.  S.  225,  9  Sup.  Ct.  Rep.  58, 

32:  437 

CUed  in  Dolan  ▼.  Jcnnlnss,  139  U.  8.  388,  35 
L  ed.  218.  11  Sup.  Ct.  Rep.  584 — Hedges  ▼. 
Scibert  Cylinder  Oil  Cup  Ce.  1  C.  C.  A. 
&94,  3  U.  S.  App.  25,  50  Fed.  643 — West  ▼. 
Inrin,  4  C.  C.  A.  402,  9  U.  8.  App.  647,  54 
Fed.  420 — Aiken  t.  Smith,  4  C.  C.  A.  653, 
2  U.  8.  App.  44r>,  54  Fed.  806— McDonald  v. 
United  States,  12  C.  C.  A.  346.  24  U.  8.  App. 
25,  63  Fed.  432— Tbe  Glide.  18  C.  C.  A.  500, 
25  U.  8.  App.  636.  72  Fed.  202 — Ricketts  t. 
Marray,  19  C.  C.  A.  640.  34  U.  8.  App.  666, 
73  Fed.  691 — Morrison  t.  Kuhn,  26  C.  C.  A. 
131.  62  U.  8.  App.  178.  80  Fed.  741— The 
New  York.  44  C.  C.  A.  41,  104  Fed.  564— 
Ajres  T.  Polsdorfer.  45  C.  C.  A.  28.  105  B'ed. 
739— Kidder  ▼.  Fidelity  Ins.  Trust  &  8.  D. 
Co.  44  C.  C.  A.  595,  105  Fed.  823— Loveless 
Y.  Ransom,  46  C.  C.  A.  516,  107  Fed.  627— 
State  ex  rel.  Andreu  v.  Canfleld,  40  Fla.  58, 
42  L.R.A.  80,  23  So.  691— Clayton  v.  Sierert- 
sen,  115  Iowa,  689,  87  N.  W.  412— Cox  t. 
Alexander,  30  Or.  443.  46  Pac.  704 — Hedges 
T.  Soibert  Cylinder  Oil  Cup  Co.  1  Pa.  Dist.  R. 
276,  80  W.  N.  C.  21. 

2472.  Where  a  judgment  has  been  ren- 
dered against  partners  whose  interests  in 
the  suit  were  joint,  and  the  judgment  affects 
them  jointly  and  not  separately,  one  alone 
cannot  bring  a  writ  of  eri-or,  if  there  has 
been  no  summons  and  severance  or  other 
equivalent  proceeding.  Feibelman  v.  Pack- 
ard, 108  U.  S.  14,  1  Sup.  Ct.  Rep.  138, 

27 :  634 
Cited  in  Estis  t.  Trabue,  128  U.  8.  230.  82 
L.  ed.  438,  9  Sup.  Ct.  Rep.  68 — ^ITardee  y. 
Wilson,  146  U.  8.  183,  36  !#.  ed.  934.  13  Sup. 
Ct.  Rep.  39 — Hedges  v.  Seibert  Cylinder  Oil 
Cup  Co.  1  C.  C.  A.  594,  3  U.  8.  App.  25,  50 
Fed.  643 — West  v.  Irwin,  4  C.  C.  A.  402. 
9  U.  8.  App.  547,  54  Fed.  420— Humes  v. 
Third  Nat.  Bank,  4  C.  C.  A.  670.  13  U.  S. 
App.  86.  54  Fed.  920— Kidder  ▼.  Fidelity  Ins. 
Trost  ft  S.  D.  Co.  44  C.  C.  A.  595,  105  Fed. 
823 — Loveless  r.  Ransom,  46  C.  C.  A.  516, 
107  Fed.  627 — Fitspatrick  v.  Graham.  56  C. 
C.  A.  95,  119  Fed.  353 — Hedges  v.  Seibert 
cylinder  Oil  Cup  Co.  1  Pa.  Dist.  R.  270,  30 
W.  N.  C.  21 — Huebechmann  ▼.  Cotzhausen, 
107  Wis.  78,  82  N.  W.  720. 

2473.  If  any  necessary  parties  refuse  or 
decline,  upon  notice  and  process  (in  the 
nature  of  a  summons  and  severance  in  a 
writ  of  error)  issued  in  a  court'  below,  to 
become  parties  to  the  appeal,  then  the  other 
defendants  should  be  at  liberty  to  prosecute 
the  appeal  for  themselves  and  upon  their 
own  account,  the  appeal  as  to  the  others 
pfononnoed  deserted,  and  the  decree  of  the 
court  below  as  to  them  proceeded  in  and 
executed.     Todd  v.  Daniel,  16  Pet.  521, 

10:  1054 
Cited  In  Forgay  v.  Conrad,  6  How.  203.  12 
L.  ed.  406 — Mnssina  v.  Cavasos,  20  How. 
290.  16  L.  ed.  879 — Masterson  v.  Hemdon 
(Masteraon  t.  Howard)  10  Wall.  417,  19  L. 
ed.  954 — Sewing  Mach.  Co.'s  Case  (Grover 
k  B.  Sewing  Mach.  Co.  v.  Florence  Sewing 
Mach.  Co.)  18  Wall.  579,  21  L.  ed.  920— 
Simpson  ▼.  Greeley,  20  Wall.  157,  22  L.  ed. 
339— EstiB  V.  Trabue,  128  U.  8.  230,  32  L. 
ed,  438,  9  Sop.  Ct.  Rep.  68 — Hardoe  v.  Wil- 
son. 146  V.  S.  181.  36  L.  ed.  933,  18  Sup.  Ct. 
Rep.  39 — Inglehart  v.  Stansbury,  151  U.  S. 
73,  88   U  ed.  77,   14    Sup.    Ct.   Rep.   237— 


Humes  v.  Third  Nat.  Bank.  4  C.  C.  A.  670, 
13  U.  8.  App.  80,  54  Fed.  920— Kidder  v. 
Fidelity  Ins.  .Trust  &  S.  D.  Co.  44  C.  C.  A. 
595,  105  Fed.  823 — Slater  v.  Hamacher,  16 
App.  D.  C.  207— Guarantee  Trust  &  S.  D. 
Co.  T.  Buddington,  28  Fla.  518,  2  So.  885 — 
Re  Luscombe,   109  Wis.   196,  85  N.  W.  341. 

2474.  Interveners  in  a  suit  cannot  appeal 
from  the  decree  therein  without  joining  the 
other  parties  in  the  suit  as  parties  to  the 
appeal,  or  without  an  order  permitting  the 
severance.  Sipperley  v.  Smith,  155  U.  S.  86, 
15  Sup.  Ct.  Rep.  15,  39:  79 
Cited  in  Missouri  K.  A  T.  R.  Co.  v.  Evans,  175 

U.  8.  728,  44  L.  ed.  337.  20  Sup.  Ct.  Rep. 
1023 — Tbe  Columbia.  15  C.  C.  A.  92,  29 
U.  S.  App.  647,  07  Fed.  944 — Farmers*  Loan 
&  T.  Co.  V.  Longworth,  22  C.  C.  A.  423.  48 
U.  S.  App.  71,  76  Fed.  611— Illinois  Trust  ft 
Sav.  Bank  v.  Kilbourne.  22  C.  C.  A.  604,  44 
U.  B.  App.  663,  76  Fed.  888 — Grand  Island 
&  W.  C.  R.  Co.  v.  Sweeney,  43  C.  C.  A.  261, 
103  Fed.  347— Kidder  v.  Fidelity  Ins.  Trust 
ft  S.  D.  Co.  44  C.  C.  A.  505,  105  Fed.  823— 
Loveless  v.  Ransom,  46  C.  C.  A.  516,  107 
Fed.  627. 

2475.  Where  one  party  fails  to  appear, 
or,  if  appearing,  refuses  to  join  on  written 
notice  and  due  service,  the  court  may  on 
that  ground  grant  an  appeal  to  the  party 
who  prayed  for  it,  as  to  his  own  interest. 
Masterson  v,  Howard  (Masterson  v.  Hern- 
don)  10  Wall.  416,  19:953 
O'Dowd  V.  Russell,  14  Wall.  402,  20:  857 
Cited  in  Simpson  v.  Greeley,  20  Wall.  158,  22 

L.  ed.  339— Whitlock  v.  Wlllard,  18  Fla.  158. 

2476.  An  appeal  from  a  decree  against 
several  defendants,  though  making  different 
provisions  with  respect  to  them,  but  includ- 
ing an  injunction  against  them  all,  cannot 
be  taken  by  one  of  them  only,  without  an 
order  permitting  it  or  anything  to  show 
that  the  codefendants  have  been  applied  to 
and  refused  to  appeal.  Beardsley  v.  Arkan- 
sas &  L.  R.  Co.  158  U.  S.  123,  15  Sup.  Ct. 
Rep.  786,  39:  919 
Cited  in  The  Glide,  18  C.  C.  A.  505,  25  U.  S. 

App.  636,  72  Fed.  202— Louisville.  N.  A.  ft 
C.  R.  Co.  V.  Pope.  20  C.  C.  A.  257,  46  U. 
8.  App.  25,  74  Fed.  5 — St.  Ix>uls  United 
Elevator  Co.  v.  Nichols,  34  C.  C.  A.  90,  91 
Fed.  833 — Grand  Island  ft  W.  C.  R.  Co.  v. 
Sweeney,  43  C.  C.  A.  261,  103  Fed.  348— 
Ay  res  v.  Polsdorfer,  45  C.  C.  A.  27,  106 
Fed.  739. 

b.  Appelleea  or  Defendants  in  Error. 

2477.  No  one  can  be  made  a  defendant  in 
the  writ  of  error  who  was  not  a  party  to 
the  judgment  in  the  inferior  court.  Payne 
V.  Xiles,  20  How.  219.  15:  895 
Cited  in  United  States  Mut.  Acd.  Asso.  v.  Well- 

er,  30  Fla.   213,   11   So.  786. 

2478.  Parties  to  an  action,  whose  inter- 
ests are  not  to  be  affected  by  maintaining  or 
reversing  a  decree,  need  not  be  parties  to  an 
appeal  therefrom.  Basket  v.  Hasscll,  107 
U.  S.  602,  2  Sup.  Ct.  Rep.  415,  27:  500 
Cited  in  Albuquerque  v.  Zeiger,  5  N.  M.  520,  26 

Pac.  787. 

2479.  An  appeal  by  one  of  several  defend- 
ants brings  up  so  much  of  the  case  and  such 
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of  the  parties  as  are  necessary  for  the  deter- 
mination of  his  rights.  Milner  v.  Meek,  95 
U.  S.  252,  24:  444 

Cited  in  Mercantile  Trust  Co.  v.  Kanawha  & 
O.  R.  Co.  7  C.  C.  A.  10,  16  U.  S.  App.  37, 
58  Fed.  13 — Ix>altvllle,  N.  A.  &  C.  R.  Co.  ▼. 
Pope,  20  C.  C.  A.  258,  46  U.  S.  App.  26,  74 
Fed.  6 — Kidder  v.  Fidelity  Ids.  Trust  ft  S.  D. 
Co.  44  C.  C.  A.  595,  105  Fed.  823 — Guaran- 
tee Trust  ft  S.  D.  Co.  ▼.  Buddington,  23  Fla. 
522,  2   So.  885. 

2480.  An  appeal  from  a  decree  confirming 
an  auditor's  report,  which  decree  was  final 
against  the  complainant  and  in  favor  of  a 
receiver,  will  not  be  dismissed,  on  the 
ground  that  the  receiver  was  not  a  party  in 
the  principal  suit.  Hovey  v.  McDonald,  109 
U.  S.  150,  3  Sup.  Ct.  Rep.  136,  27:  888 
Oiied  in  Williams  t.  Morgan,  111  U.  S.  609. 

28  L.  ed.  565,  4  Sup.  Ct.  Rep.  638 — Helnze 
y.  Butte  ft  B.  Consol.  Mln.  Co.  64  C.  C.  A. 
16,  129  Fed.  338 — Thornton  v.  Highland  Ave. 
ft  B.  R.  Co.  94  Ala.  359,  10  So.  442 — Los 
Angeles  v  Los  Angeles  City  Water  Co.  134 
Cal.  123,  68  Pac.  198— State  ex  rel.  Helnzo 
v.  Second  Judicial  pist.  Court.  28  Mont.  234, 
72  Pac.  613— Victor  Gold  ft  S.  Mln.  Co.  v. 
National  Bank,  18  Utah,  93.  72  Am.  St. 
Rep.  767.  55  Pac.  72 — Bennett  v.  Thorne,  68 
L.R.A.  116,  86  Wash.  262.  78  Pac.  936. 

2481.  A  receiver  appointed  in  a  suit, 
although  not  a  party  in  the  principal  suit, 
who  is  a  principal  party  to  an  independent 
issue  incidentally  arising,  is  a  proper  party 
to  a  final  decree  on  such  issue,  and  to  an 
appeal  therefrom.  Hovey  v.  McDonald,  109 
U.  S.  150,  3  Sup.  Ct.  Rep.  136,  27:  888 
died  in  Thornton  v.  Highland  Ave.  ft  B.   R. 

Co.  94  Ala.  359,  10  So.  442— Haigh  v.  Car- 
roll, 197  111.  196,  64  N.  B.  375— Battery 
Park  Bank  v.  Western  Carolina  Bank.  126 
N.  C.  535,  36  S.  B.  39 — Crawford  v.  Flckey, 
41  W.  Va.  547,  28  S.  B.  662. 

2482.  A  case  disposed  of  by  a  state  court 
as  to  all  the  parties  on  a  ground  common  to 
all  upon  two  appeals,  one  taken  by  the 
plaintifif  and  the  other  by  a  portion  only 
of  the  defendants,  will  not  be  considered  by 
the  Supreme  Court  of  the  United  States  on 
appeal  by  the  plaintiff  only,  to  which  the 
defendants  who  had  made  the  other  appeal 
are  not  parties.  Wilson  v.  Kiesel,  164  U. 
S.  248,  17  Sup.  Ct.  Kep.  124,  41 :  422 
Oiied  In  Moore  v.  Jennings,  47  W.  Va.  190,  34 

8.  B.  798. 

2483.  Interveners  who  did  not  except  to 
the  action  of  the  trial  court  in  vacating  an 
attachment  and  dismissing  the  action,  and 
who  were  not  parties  to  proceedings  in  error 
in  a  territorial  court  which  decided  the  case 
without  any  suggestion  that  their  presence 
was  necessary,  are  not  necessary  parties  on 
appeal  to  the  Supreme  Court  of  uie  United 
States  from  a  dismissal  of  the  cause  for 
want  of  jurisdiction.  Central  Loan  &  T.  Co. 
V.  Campbell  Commission  Co.  173  U.  S.  84, 
19  Sup.  Ct.  Rep.  346,  43:  623 

2484.  A  municipality  is  a  necessary  party 
defendant  to  a  writ  of  error  sued  out  to 
review 'the  judgment  of  a  state  court  con- 
firming the  report  of  viewers  appointed  to 
assess  the  damages  to  property  owners  sus- 
tained by  reason  of  a  street-opening  proceed- 


ing  instituted  by  the  city.    Pearson  v.  Yew- 
dall,  95  U.  S.  294,  24:  436 

c.  What  Oanatiiutea  a  Severance, 

2485.  Written  notice  to  the  defendants, 
with  their  refusal  to  join  in  the  writ  of 
error,  is  equivalent  to  summons  and  sever- 
ance. O'Dowd  V.  Russell  use  of  Glenden- 
ning,  14  Wall.  402,  20:  857 

8,  Description  of  Parties. 

Incorrect  Description  in  Mandate,  see  infrt, 

5519. 
See  also  supra,  2747. 

In  appeal. 

See  also  infra,  3066,  3922. 

2486.  An  appeal  in  a  revenue  case  from 
the  board  of  general  appraisers  is  correctly 
entitled  in  the  name  of  the  United  States  as 
plaintiff  and  of  the  applicant  as  defendant. 
United  States  v.  Jahn,  155  U.  S.  109,  15 
Sup.  Ct.  Rep.  39,  39:  87 
Cited    in    Anglo-Calif omian    Bank   v.    United 

States,  175  U.  8.  88,  44  L.  ed.  64,  20  Sup. 
Ct   Bep.   19. 

2487.  Where  the  titleB  of  the  parties  in 
the  appeal  as  allowed  are  William  A.  Free- 
bom  &  Co.  v.  The  Ship  Pretector  &  Owners. 
Lliis  defect  is  fatal  to  the  jurisdiction  of  the 
court,  and  cannot  be  amended.  Freeborn  v. 
The  Protector  (The  Protector)  11  Wall.  82 
(but  see  Rev.  Stat.  §  1005,  U.  S.  Conij). 
Stat.  1901,  p.  714),  20:  47 
Distinguiahed   in   Miltenberger   v.   Logansport, 

C.  &  S.  W.  B.  Co.  106  T7.  8.  806,  27  L.  ed. 
125,   1   Sap.   Ct.  Bep.   140. 

Cited  in  Hampton  v.  Bouse.  13  Wall.  188,  20 
L.  ed.  594 — Moore  v.  SImonda,  100  U.  S.  146. 
25  L.  ed.  590— Guinl)el  v.  Pitkin,  118  U.  S. 
548,  28  L.  ed.  1120,  5  Sap.  Ct  Rep.  616— 
Walton  V.  Marietta  Chair  Co.  157  U.  S. 
846,  30  L.  ed.  727,  15  Sup.  Ct  Rep.  626— 
The  Spark  v.  Lee  Choi  Chum,  1  Sawy.  717. 
Fed.  Cas.  No.  13.206 — ^The  Natches,  27  Fed. 
810 — Re  Woerishoffer,  21  C.  C.  A.  176,  41 
U.  S.  App.  411,  74  Fed.  916 — Loveless  v. 
Ransom,  46  C.  C.  A.  516,  107  Fed.  627 — 
State  ex  rel.  Andrea  v.  Canfield,  40  Fla.  58, 
42  L.B.A.  80,  23  So.  591. 

2488.  Where  a  decree  contains  a  prayer 
for  an  appeal  therefrom  by  the  plain tifTs  in 
a  cross  suit,  which  appeal  is  perfected, 
being  an  appeal  in  open  court  and  suflTi- 
ciently  designating  the  parties,  it  will  not 
be  dismissed  because  the  parties  have  not 
been  named  as  appellants  or  appellees  on 
the  docket  of  this  court  or  in  tlie  transcript. 
Miltenberger  v.  Logansport,  C.  &  S.  W.  R. 
Co.,  106  U.  S.  286,  1  Sup.  Ct.  Rep.  140, 

27: 117 

2489.  An  appeal  will  not  be  dismissed  on 
the  fiTOund  that  in  the  order  allowing  it  the 
appellees  are  not  named,  where  it  is  stated 
therein  that  the  other  parties  to  the  decree 
are  appellees,  if  the  bond  on  the  appeal 
gives  the  names  of  the  appellees  in  full. 
Richardson  v.  Green,  130  U.  S.  104,  9  Sup. 
Ct  Rep.  443,  32:  872 
Cited  in  Kinf^sbury  v.  Buckner,  184  IT.  S.  683. 

33  L.  ed.  1059,  10  Sup.  Ct.  Rep.  6.^8— Bd^ell 
V.  Felder,  80  C.  C.  A.  544,  99  Fed.  828-^ 
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2490.  The  mere  clerical  omissron  of  the 
word  "defendants**  in  the  recital  in  the 
reeord  of  the  taking  of  the  appeal  is  not 
ground  for  dismissal  on  the  theory  that 
Uie  real  persons  interested  were  not  made 
parties.     Adams    v.    Law,    16    How.    144, 

14:  880 
CUed  in  Citisens'  Bank  t.  Parwell,  6  C.  C.  A. 
20.  12  U.  S.  App.  400,  56  Fed.  672. 

2491.  An  appeal  by  persons  describing 
themselves  by  their  individual  names,  and 
u  state  treasurer  and  auditor  respecUvely, 
and  as,  ^ex  o/fioio,  the  levee  board/'  must 
be  deemed  an  appeal  by  the  board,  although 
Uie  original  board  has  been  abolished,  where 
the  appellants  have  been  constituted  such 
board  ex  officio  chiefly  to  finish  up  its  busi- 
ness, and  a  bill  of  revivor  had  oeen  filed 
ag.iinst  them  in  a  suit  against  such  board. 
Hemingway  v.  Btansell,  106  U.  S.  399,  1 
Sop  Ct.  Rep.  473,  27:  45 

In  wril  of  error. 

Amendment  as  to,  see  infra,  3079. 
See  alKo  supra,  2390. 

2492.  A  writ  of  error  must  set  out  the 
names  of  all  the  parties  to  the  judgment  of 
the  court  below.  Smyth  v.  Strader,  12  How. 
327,  13:  1008 
OUed  in  Kentucky  Silver  Min.  Co.  v.  Day,  2 

Sawy.  470,  Fed.  Cns.  No.  7,710 — Loveless  v. 
Bansom.  46  C.  C.  A.  516,  107  Fed.  627 — 
Wbltlock  V.  Willard,  18  Fla.  158 — Wnit- 
worth  T.  Carter,  41  Miss.  641 — Newman  v. 
Ifollohan,   10  W.   Va.  497. 

2493.  The  writ  of  error  must  contain  the 
names  of  the  necessary  parties  to  the  pro- 
ceeding.   Pearson  ▼.  Yewdall,  95  U.  S.  294, 

24:436 

2494.  It  is  a  fatal  defect  to  describe  any 
of  the  necessary  parties  to  a  writ  of  error 
by  use  of  the  words  "and  others."  Deneale 
V.  Archer,  8  Pet  526,  8:  1032 
Miller  v.  McKenzie,  10  WaU.  582,  19:  1043 
DitUnffuUhed  In  Mussina  T.  Cavasos,  6  Wall. 

862,  18  U  ed.  812. 

Cited  in  Wilson  v.  Life  ft  F.  Ins.  Co.  12  Pet 
141,  0  L.  ed.  1032 — ^Smlth  v.  Clark,  12  How. 
22,  13  L.  ed.  876 — ^The  Protector  (Freeborn 
T.  The  Protector)  11  Wall.  88,  20  L.  ed. 
48— Oumbel  v.  Pitkin,  118  U.  S.  548,  28  L. 
ed.  1129,  5  Sup.  Ct.  Rep.  616— Estls  v. 
Trabae,  128  U.  S.  229,  82  L.  ed.  488,  9  Sup. 
Ct  Rep.  58 — Walton  v.  Marietta  Chair  Co. 
157  U.  9.  346,  89  L.  ed.  726,  16  Sup.  Ct 
Rep.  626 — ^Kentucky  Silver  Mln.  Co.  v.  Day, 
2  Bawy.  471,  Fed.  Cas.  No.  7,719— The  City 
of  Lincoln,  10  Fed.  461— The  Natchez,  27 
Fed.  310 — State  ex  rel.  Andreu  v.  Canfleld, 
40  Fla.  58,  42  L.I^.A.  80,  23  So.  591— Jones 
v.  Whitehead,  4  Ga.  403 — Cameron  v.  Shep- 
pard,  71  6a.  782. 

2495.  A  judgment  in  favor  of  a  firm  will 
not  be  review^,  if  the  writ  of  error  does 
not  name  the  persons  who  compose  it. 
Godbe  V.  Tootle,  154  U.  S.  576,  Appx.  and 
14  Sup.  Ct  Rep.  1167,  19 :  831 
CUed  in  Slingluff  v.  Gainer,  49  W.  Ya.  9,  37 

8.  B.  771. 

2496.  The  Supreme  Court  of  the  United 
States  cannot  take  jurisdiction  of  a  writ  of 
error  which  describes  the  parties  by  the 
name  of  a  firm,  or  which  designates  some 


I  of  the  parties  by  the  expression  "&  Co.,"  or 

i  the  expression  ''and  others,"  or  in  any  other 

way  than  by  their  individual  names.    Estes 

V.  Trabue,  128  U.  S.  225,  9  Sup.  Ct.  Rep. 

58,  32:  437 

2497.  The  parties  should  not  be  described 

by  the  name  of  a  firm.    Qodbe  v.  Tootle,  154 

.  S.  576,  Appx.,  and  14  Sup.  Ct  Rep.  1167, 

19:831 


'J. 


2498.  A  writ  of  error  designating  the  de- 
fendants in  error  as  "B.  Dreyfus  &  Co., 
Coming  &  Co.,  John  Osbom,  Son  &  Co.," 
will  not  be  dismissed  where  this  was  the 
manner  in  which  the  parties  were  desig- 
nated in  the  record.  Gumbel  v.  Pitkin,  113 
U.  S.  545,  5  Sup.  Ct.  Rep.  616,  28:  1128 

2499.  Failure  of  the  writ  of  error  to  state 
who  was  plaintiff  and  who  defendant  below 
is  not  material,  where  the  parties  are  cor- 
rectly described  in  the  writ  as  they  must 
appear  and  be  styled  in  the  appellate  court. 
Mussina  v.  Cavazos,  6  Wall.  355,  18:  810 
Cited  in  Germain  v.  Mason,  12  Wall.  261,  20 

L..  ed.  892 — Estls  v.  Trabue,  128  U.  S.  230. 
32  L.  ed.  438,  9  Sup.  Ct.  Rep.  58 — Hardee  v. 
Wilson,  146  U.  S.  180,  36  L.  ed.  983,  13  Sup. 
Ct.  Rep.  89 — Godbe  v.  Tootle,  164  U.  S.  577 
and  19  L.  ed.  832,  14  Sup.  Ct.  Rep.  1167— 
Humes  v.  Third  Nat.  Bank,  4  C.  C.  A.  670, 
18  U.  S.  App.  86,  54  Fed.  920 — Mercantile 
Trust  Co.  V.  Kanawha  &  O.  R.  Co.  7  C.  C.  A. 
9,  16  TJ.  S.  App.  37,  58  Fed.  12 — Guarantee 
Trust  ft  S.  D.  Co.  v.  Buddington,  28  Fla.  517, 
2  So.  885. 

2500.  Failure  to  name  the  husband  In  a 
writ  of  error  sued  out  to  review  a  judgment 
in  favor  of  his  wife,  although  he  was  a 
necessary  party  to  the  svdt,  is  not  ground 
for  dismissal,  where  a  citation  was  served 
on  him.  Marchand  v.  Livaudais,  127  U.  S. 
775,  8  Sup.  Ct.  Rep.  1389,  32:  324 

2501.  Where  a  writ  of  error  described  the 
plaintiffs  generally  as  "the  heirs  of  Nicholas 
Wilson,"  this  description  was  held  insuffi- 
cient. Wilson  v.  Life  &  F.  Ins.  Co.,  12  Pet. 
140,  9:  1032 
Davenport  v.  Fletcher,  16  How.  142,  14:  879 
Cited   In   Walton  v.   Marietta   Chair   Co.    157 

U.  S.  846,  39  L.  ed.  726,  15  Sup.  Ct.  Rep. 
626. 

In  citation. 

2502.  The  failure  of  the  citation  to  show 
that  plaintiff  in  error  was  prosecuting  the 
writ  in  his  capacity  as  trustee,  in  which  ca- 
pacity he  was  sued,  is  not  fatal, — at  least 
where  service  of  the  citation  has  been  ac- 
cepted by  counsel  for  defendants  in  error. 
Peale  v.  Phipps,  8  How.  256,  12:  1070 

2503.  A  mistake  in  a  citation  in  the  name 
of  the  husband  of  a  defendant,  the  use  of 
whose  name  was  purely  formal,  and  an 
omission  of  the  words  "trustee,  etc.,"  in  the 
name  of  the  defendant  in  error,  will  not,  at 
least  after  service  of  the  citation  has  been 
accepted  by  the  attorney  of  the  defendant 
in  error,  warrant  the  dismissal  of  the  case. 
There  could  be  no  misapprehension  caused 
by  the  mistakes.  Peale  v.  Phipps,  8  How. 
2*56,  12:  1070 
Cited  In  Citizens'  Bank  v.  Farwell,  6  C.  C.  A. 

26,  12  U.  S.  App.  409,  56  Fed.  572— United 


442 


APPEAL  AND  ERROR,  IV.  b,  4.  5. 


States   Mut.   Acd.   Asso.  ▼.   Weller,   80  Fla. 
219,  11  So.  786. 

2504.  Where,  in  one  case,  three  persons 
are  plaintiffs  in  error,  and  the  citation  con- 
tains four,  and  in  the  other  case  the  names 
in  the  citation  are  altogether  different  from 
those  in  the  writ  of  error,  and  the  bond 
i-ecites  but  one  person  as  plaintiff  in  error, 
when  there  are  three,  both  cases  must  be 
dismissed.     Kail  v.  Whitmore,  6  Wall.  451, 

18:  862 
Cited    In   United    States    Mut.    Acci.    Asso.    v. 

Weller,  80  Fla.  218,  11  So.  786. 

4.  Death  of  Party. 

Substitution  in   Case   of,   see   infra,   2506- 

2512. 
Abatement  or  Abandonment  of  Appeal  on, 

see  infra,  2522-2527. 
Necessity   of  New   Security   on,   see   infra, 

2908. 
Addressing    Citation    to    Party    Who    Has 

Died,  see  infra,  2977. 
Evidence  Outside   Record  as   to,  see  infra, 

3255. 
Reinstatement  after  Dismissal  because  of, 

see  infra,  3966. 
Entry  of  Judgment  Nunc  Pro  Tunc  on,  see 

infra,  5213-6217. 
Reversal  of  Judgment  on,  see  infra,  5266. 
See  also  infra,  3943,  3966. 

2506.  The  death  of  the  insured  after 
judgment  in  favor  of  defendant  in  an  action 
on  the  policy,  in  which  the  insured  was 
originally  named  as  the  sole  plaintiff,  does 
not  require  the  dismissal  of  a  writ  of  error 
sued  out  to  review  the  judgment  without 
reviving  the  action,  suggesting  the  death 
on  the  record,  or  giving  notice  to  the  suc- 
cession, where  to  meet  the  plea  that  the 
plaintiff  had  no  interest  in  the  cause  of  ac- 
tion, the  caption  in  the  declaration  was 
amended  to  show  that  the  action  was 
brought  for  the  use  of  a  specified  corpora- 
tion, and  an  averment  of  an  assignment  of 
the  policy  to  such  corporation  was  inserted 
in  the  body  of  the  pleading.  Amadeo  use 
of  Pastor  Marquez  Co.  v.  Northern  Assur. 
Co.  201  U.  S.   192,  26  Sup.  Ct.  Rep.   507, 

50:  722 

6.  Suhatitutifyn, 

Amendment  as  to,  see  infra,  3080. 
See  also  Parties,  319. 

On  death  of  party. 

Abatement  or  Abandonment  of  Appeal 

on,  see  infra,  2522-2527. 
See  also  infra,  2534,  3109,  3234. 

2506.  Only  those  can  be  substituted  upon 
the  death  of  a  party  who  succeed  to  the  in- 
terest he  had.  Barribeau  v.  Brant,  17  How. 
43,  15: 34 

2506a.  The  exigency  presented  bv  the 
death  of  Rear  Admiral  Sampson  pending  an 
appeal  from  a  decree  of  condemnation  in  a 
lib«l  in  prize,  filed  in  his  own  behalf 'and  in 
behalf  of  other  officers  and  enlisted  men  of 
the  United  States  Navy,  will  be  satisfac- 
torily met  by  the  substitution,  to  carry  on 


the  proceedings  in  the  interests  of  all,  of 
Rear  Admiral  Taylor,  who  is  among  those 
represented  in  the  litigation  by  counsel,  and 
is  within  the  jurisdiction  of  the  court.  Unit- 
ed States  V.  Sampson,  187  U.  S.  436,  23  Sup. 
Ct.  Rep.  216,  47:  248 

2507.  Where  a  party,  after  suit  brought, 
conveyed  his  interest  to  another,  and,  after 
appeal,  died,  such  other  cannot  be  substi- 
tuted in  his  place  on  the  appeal.  Barribeau 
V.  Brant,  17  How.  43,  15:  34 
Cited  In  Chester  v.  Life  Asso.  of  America,  4 

Fed.  491. 

2508.  Where,  after  an  appeal  was  taken 
from  a  decree  for  profits  for  infringing  a 
patent  right,  the  patentee  died,  the  cause 
of  action  survives,  and  the  suit  can  be  fur- 
ther prosecuted  in  the  name  of  his  legal 
representatives.  Illinois  C.  R.  Co.  v.  Turrill, 
110  U.  S.  301,  4  Sup.  Ct.  Rep.  5,  28:  154 
Cited  in  Head  v.  Porter,  70  Fed.  499. 

2509.  Where  the  appellee  dies  after  ap- 
peal, the  administrator  of  the  doraicil  may 
be  admitted  as  appellee,  although  he  wan 
appointed  in  a  different  state  from  that  in 
which  the  action  was  commenced,  where  at 
the  time  no  ancillary  administration  has 
been  granted  in  the  latter  state.  Noonan 
V.  Bradley  use  of  Towsley,  12  Wall.  121, 

20:  279 

2510.  Where  oi^  of  three  parties,  plain- 
tiffs in  a  writ  of  error,  dies  after  the  writ 
of  error  is  issued,  it  is  not  necessary  to 
make  the  heirs  and  representatives  of  the  de- 
ceased parties  to  the  writ,  if  the  cause  of 
action  survives  to  the  other  two.  M'Kin- 
ney  v.  Carroll,  12  Pet.  66,  9:  1002 
Cited  in  Moses  v.  Wooster,  115  U.  S.  287,  29 

L.  ed.  392,  6  U.  S.  38 — Jameson  v.  Bartlett, 
63  Neb.  640,  88  N.  W.  860. 

2511.  Upon  an  appeal  from  a  decree 
against  all  of  the  defendants  jointly,  after 
the  death  of  one  of  the  appellants,  the  ap- 
peal may  proceed  at  the  suit  of  the  sur- 
vivors. But  the  representatives  of  the  de- 
ceased may  be  admitted  if  they  voluntarily 
come  in  and  ask  it.  Moses  v.  Wooster,  115 
U.  S.  285,  6  Sup.  Ct.  Rep.  38,  29:  391 
Cited    in    Martin    v.    Baltimore    &    O.    R.    Co. 

(Oerllng  v.  Baltimore  ft  O.  R.  Co.)  151  U.  S. 
703,  38  L.  ed.  322,  i4  Sup.  Ct.  Rep.  533 — 
Jameson  v.  Bartlett,  63  Neb.  640,  88  N.  W. 
860. 

2512.  Where  a  writ  of  error  is  sought  on 
behalf  of  a  deceased  party,  the  motion  to 
revive,  if  necessary,  should  be  made  in  the 
court  below,  and  not  in  the  Federal  Supreme 
Court.     McClane  v.   Boon,  6   Wall.    244. 

18:  835 

On  termination  of  ofllce  or  receivership. 

See  also  infra,  3967. 

2513.  The  successor  in  office  of  a  judge 
of  a  territorial  court  may  be  substituted 
in  the  place  of  his  predecessor  on  appeal 
from  a  final  judgment  denying  mandamus 
to  compel  the  latter  to  take  jurisdiction 
of  an  action  attempted  to  be  brought  in 
his  court,  since  the  case  may  properly   be 
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eoneidered  one  in  which  there  is  a  necessity 
for  such  action  in  order  to  obtain  a  settle - 
neiit  of  the  question  involved,  within  the 
meaning  of  the  act  of  February  8,  1899  (30 
Stat,  at  L.  822,  chap.  121,  U.  8.  Comp. 
Stat.  1901,  p.  697),  authorizing  substitu- 
tion in  actions  brought  by  or  against 
Federal  public  officers  in  their  official  capac- 
ity, or  in  relation  to  the  discharge  of  their 
official  duties.  New  Mexico  ex  rel.  Cale- 
donian Coal  Co.  V.  Baker  (Caledonian  Coal 
Co.  Y.  Baker)  196  U.  S.  432,  25  Sup.  Ct. 
Rep.  375,  49:  540 

2514.  On  the  death  of  the  Commissioner 
of  Patents  pending  a  writ  of  error  in  a  pro- 
ceeding against  him  for  mandamus,  the  pro- 
ceeding abated,  and  his  successor  could  not 
be  Bul^tituted  without  statutory  authority. 
United  States  ex  rel.  Bemardin  v.  Butter- 
worth,  169  U.  S.  600,  18  Sup.  Ct.  Rep.  441, 

42:  873 

2515.  Upon  termination  of  a  receivership 
pending  the  prosecution  of  a  writ  of  error 
in  a  suit  brought  against  the  receiver,  the 
corporation  itself  was  substituted  upon  mo- 
tion of  defendant  in  error.  Texas  &  P.  R. 
Co.  T.  Anderson,  149  U.  S.  237,  13  Sup.  Ct. 
Rep.  843,  37:  717 
Cited  in  Texas  ft  P.  R.  Co.  v.  Gay,  86  Tex.  608. 

25  L.R.A.  66,  26  S.  W.  599. 

2516.  Where  a  receiver  has  taken  an  ap- 
peal in  the  name  of  his  predecessor  from 
a  decree  entered  after  a  change  in  the  re- 
ceivership, and  he  has  become  surety  on  the 
appeal  bond,  he  may  be  substituted  in  the 
Federal  Supreme  Court  upon  motion  under 
the  power  of  amendment  authorized  by  U. 
S.  Rev.  SUt.  §  954,  U.  S.  Comp.  Stat.  1901, 
p.  696,  without  prejudice  to  the  proceeding 
had;  and  a  motion  to  dismiss  will  be  de- 
nied. Adams  v.  Johnson  (Bowden  v.  John- 
son) 107  U.  S.  251,  2  Sup.  Ct.  Rep.  246, 

27:  386 

Cited  in  United  States  v.  Hopewell,  2  C.  C.  A. 
513.  5  U.  S.  App.  137,  51  Fed.  800— Fred 
Macey  Co.  v.  Macey.  68  C.  C.  A.  363,  135 
Fed.  729 — Hallam  v.  Oppenbelmer,  8  App. 
D.  C.  332— S.vke»  v.  Beck,  12  N.  D.  252,  96 
N.  W.  844 — Richards  v.  Attleborough  Nat. 
Baok,  148  Mass.  195,  1  L.R.A.  784,  10  N.  E. 
353. 

^•signee  In  bankruptcy. 

2517.  An  assignee  in  bankruptcy  may  be 
substituted  in  this  court  as  appellant  or 
pl&intiff  in  error,  where  his  assignor  has  re- 
ceived his  discharge  in  bankruptcy  after  the 
case  was  brought  up.  Gates  y.  Goodloe,  101 
U.  S.  612,  25:  895 
Hemdon  v.  Howard,  9  Wall.  664,  19:  809 
DittinquUhed  In  Thatcher  v.  Rockwell,  105  U. 

8.  469,  2ft  L.  ed.  950. 

Cited  In  Knox  v.  Exchange  Bank,  12  Wall.  382, 
20  L.  ed.  414 — Donegan  v.  Davis,  66  Ala. 
372— Fitzgerald  v.  Neustadt,  91  Cal.  608,  27 
Pac.  936 — KyBter  v.  Gaff,  2  Colo.  226— Chi- 
cago &  N.  W.  R.  Co.  V.  Jenkins,  103  111.  598 
— Matiion  V.  Emerson,  2  Neh.  (Unof.)  191,  05 
N.  W.  1134— Ksterbrook  Steel  Pen  Mfg.  Co. 
V.  Ahem,  30  N.  .1.  Eq.  344 — Sanford  v.  San- 
ford,  58  N.  Y.  68,  17  Am.  Rep.  206. 

2518.  An  assignee  in  bankruptcy  will  not  1 


lie  substituted  as  a  party  to  a  writ  of  error 
to  review  a  judgment  rendered  against  the 
defendant  after  his  adjudication  in  bank- 
ruptcy, since  the  bankrupt  may  prosecute 
such  writ  in  his  own  name,  and  the  assignee, 
if  any  of  the  questions  involved  may  affect 
the  bankrupt  estate,  will  be  heard  on  such 
questions  by  his  counsel  when  the  case 
comes  up  for  argument.  Hill  v.  Harding, 
131  U.  S.  cc.  Appx.  and  26:  310 

2519.  An  assignee  in  bankruptcy  of  a 
plaintiff  will  not  be  substituted  in  this 
court  in  place  of  the  plaintiff,  where  the 
assignee  has  lain  by  a  long  time  and  al- 
lowed the  case  to  go  'on  in  the  plaintiff's 
name,  at  his  expense,  and  under  his  man- 
agement, or  that  of  the  creditors  for  whose 
use  he  is  prosecuting  the  same.  United 
States  V.  Peck,  102  U.  S.  64,  28:  46 
Cited  in  Lancey  v.  Foss,  88  Me.  218,  83  Atl. 

1071. 

2520.  Where  a  bankrupt  sues  out  a  writ 
of  error  after  his  discharge,  the  objection, 
if  any,  as  to  his  being  the  proper  plaintiff 
in  error,  is  removed  by  the  voluntary  appli- 
cation of  his  assignee  to  be  substituted  in- 
stead as  plaintiff  in  error.  Gates  v.  Good- 
loe, 101  U.  S.  612,  25:895 
DUttngui8hed    In    Hallam    v.    Oppenheimer,    8 

App.  D.  C.  331. 

Cited  in  Bowden  v.  Johnson  (Adams  v.  John- 
son) 107  U.  8.  264,  27  L.  ed.  391,  2  Sup. 
Ct.  Rep.  246 — United  States  v.  Hopewell,  2 
C.  C.  A.  513,  5  U.  S.  App.  137,  51  Fed.  800 — 
Fred  Macey  Co.  v,  Macey,  68  C.  C.  A.  367, 
125  Fed.  729 — ^Young  v.  Cardwell,  6  Lea, 
197. 

c.  Ahatetnent  or  Abandonment  of  Ap^ 
peal  or  Writ  of  Error, 

How  Right  to  Appeal  Waived  or  Lost,  see 

supra,  IV.  a,  3. 
Dismissal  of  Appeal  or  Writ  of  Error,  see 

infra,  VII. 
Effect  of  Repeal  of  Statute,  see  Statutes, 

661,  662,  668,  673. 

2521.  A  writ  of  error  from  this  court  to 
the  supreme  court  of  the  territory  of  Wis- 
consin abated  by  the  admission  of  Wisconsin 
to  the  Union  while  the  cause  was  pending 
in  this  court,  no  provision  having  been  made 
in  the  act  admitting  Wisconsin  into  the 
Union  for  cases  pending  and  unftnished. 
McNulty  v.  Batty,  10  How.  72,  13:  333 
Preston  v.  Bracken,  10  How.  81,  13:  336 
Cited  In  Preston  v.  Bracken,  10  How  82,  18  L. 

ed.  337 — Ames  v.  Colorado  C.  R.  Co.  4  Dill. 
257,  Fed.  Cas.  No.  324— United  States  v. 
McCrory.  33  C.  C.  A.  516,  63  U.  S.  App. 
359,  91  Fed.  297— United  States  v.  Kelly,  38 
C.  C.  A.  277,  97  Fed.  462 — Shoup  v.  Marks. 
62  C.  C.  A.  542,  128  Fed.  34— Pendleton 
V.  Cowling,  11  Mont.  47,  27  Pac.  386. 

Editorial  note. 

[Practice  and  Procedure  as  to,  66  L.ILA. 

856.] 

Death  of  party. 

Substitution   on   Death   of   Party,   tee 
supra,   2506-2512. 
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Abatement  of  Proceeding  by  Defend- 
ant's Death  Pending  Writ  of  Error, 
see  Abatement  and  Revival,  28. 

See  also  supra,  2508,  2511. 

2522.  The  death  of  either  party  in  real 
or  personal  actions,  after  judgment  and 
while  a  writ  of  error  is  pending,  does  not  abate 
the  suit.  His  representatives  may  volun- 
tarily become  parties,  or  may  be  compelled 
to  do  so.    Green  v.  Watkins,  6  Wheat.  260, 

5:256 
Cited  In  Macker  v.  Thomas,  7  Wheat.  531,  5 
L.  ed.  515 — Marck  v.  Supreme  Lodge  K.  of 
H.  29  Fed.  806 — United  States  Mut.  Accl. 
Abso.  v.  Weller,  3a  Fla.  216,  11  So.  786 — 
McCowan  v.  Brooks,  113  Ga.  387,  39  8.  E. 
112 — Planters  Bank  v.  Bass,  2  La.  Ann.  434 
— Coombs  V.  Jordan,  3  Bland,  Ch.  328,  22 
Am.  Dec.  238— Carroll  v.  Bowie,  7  Gill,  38 
— Tunstall  t.  Walker,  2  Smcdes  &  M.  686— 
Delaplalne  v.  Bergen,  7  Hill,  502 — Fores- 
man  V.  Haag,  37  Ohio  St.  146 — ^Long  v. 
.  Thompson,  34  Or.  362,  55  Pac.  978 — Glbbs 
T.  Belcher,  30  Tex.  85. 

2523.  Where  the  plaintiff  in  an  action  for 
personal  injury  arising  in  West  Virginia  has 
died  after  the  action  has  been  brought  to 
the  Supreme  Court  of  the  United  States  by 
writ  of  error,  the  writ  of  error  will  be  dis- 
missed because  the  action  abates.  Gerling 
V.  Baltimore  &  O.  R.  Co.  (Martin  v.  Balti- 
more &  O.  R.  Co.)  151  U.  S.  673,  14  Sup. 
Ct.  Rep.  533,  38:311 
Cited  In  Mills  v.  Green.  159  U.  8.  665,  40  L. 

ed.  204,  16  Sup.  Ct.  Rep.  132 — Bank  of  Iron 
Gate  ▼.  Brady,  185  U.  S.  668,  46  L.  ed.  740, 
22    Sup.   Ct.    Rep.    529. 

2524.  When  the  representative  of  a  de- 
ceased appellant  does  not  appear,  after  the 
lapse  of  two  terms  from  the  suggestion 
of  his  death  the  suit  may  be  entered  as 
abated.     Barribeau  v.'  Brant,  17   How.   43, 

15:34 

2525.  The  writ  of  error  was  held  to  abate 
where  the  representatives  of  the  deceased 
plaintiff  in  error  had  not  appeared  at  the 
December  term,  1850,  after  the  suggestion 
of  death  at  the  December  term,  1846.  Phil- 
lips V.  Preston,  11  How.  294,  13:  702 

2526.  Where  death  of  a  party  is  suggested 
at  December  term,  1851,  and  his  representa- 
tives did  not  appear  by  10th  day  of  De- 
cember term,  1854,  the  action  must  be  en- 
tered abated  as  to  him.  Barribeau  y.  Brant, 
17  How.  43,  15:  34 

2527.  Where  a  judgment  was  recovered 
in  a  state  court  in  1866,  and  defendant  sued 
out  a  writ  of  error  from  this  court,  gave 
bond,  and  had  citation  signed,  but  never 
docketed  the  case  here,  and  died  in  1882, 
and  plaintiff  died  in  1883,  the  suit  became 
inoperative  for  want  of  prosecution,  and 
will  be  declared  abated  by  the  death  of  the 
parties.  New  Jersey,  Ruckman,  Prosecutor, 
V.  Demarest,  110  U.  S.  400,  4  Sup.  Ct.  Rpp. 
25,  28:  191 
Cited  in  Credit  Co.  v.  Arksnsas  C.  R.  Co.  128 

U.  S.  259,  32  L.  ed.  409,  9  Sup.  Ct.  Rep. 
107. 


Termination  of  ofllce. 

Substitution  of  Parties  on  Terminft- 
tion  of  Office,  see  supra,  251^ 
2515. 

2528.  A  writ  of  error  to  review  a  judg- 
ment refusing  to  compel  by  mandamus  the 
Secretary  of  the  Navy  to  perform  certain 
alleged  official  duties  abates  when  a  new 
secretary  is  appointed.  United  States  ex 
rel.  Warden  v.  Chandler,  122  U.  S.  643, 
Appx.,  30:  1244 

Abandonment. 

See  also  infra,  3130a. 

2529.  The  prosecution  of  a  writ  of  error 
sued  out  apparently  on  behalf  of  all  the  de- 
fendants below  will  be  deemed  abandoned 
by  those  who  have  furnished  no  bond  for 
costs  and  are  not  represented  by  counsel, 
especially  where  the  bill  of  exceptions  does 
not  contain  the  answers  of  those  defendants 
nor  the  pertinent  evidence  relating  to  their 
case.  Yates  v.  Jones  Nat.  Bank.  206  U.  S. 
158,  27  Sup.  Ct.  Rep.  638,  51 :  1002 

d.  Time   for    Talcing    and   Broaecuting 

Proceeding. 

1.  Oenerally, 

Following  State  Practice  as  to,  see  infra, 
3117-3119. 

Contradicting  Record  by  Misrecitat  in  Cita- 
tion, of  Date  of  Allowing  Appeal,  see 
infra,  3148. 

Time  for  Giving  Security,  see  infra,  IV.  i,  5. 

Time  for  Taking,  Settling,  and  Filing  Bill 
of  Exceptions,  see  infra,  V.  s,  3. 

Time  for  Serving  Writ  of  Error,  see  infra, 
2673-2675. 

Time  for  Docketing  or  Filing,  see  infra, 
2840-2858. 

Time  for  Serving  Citation,  see  infra,  2962- 
2972. 

Time  for  Bringing  Bill  of  Review,  see  Re- 
view, IV.  b. 

See  also  supra,  634,  1091,  1623;  infra,  3007, 
3037,  4538. 

2530.  A  rule  limiting  the  time  for  an  ap- 
peal may  be  made  applicable  to  a  case 
already  decided,  since  the  right  of  appeal 
is  not  a  vested  right  that  may  not  be  altered 
by  statute  or  by  rule  of  court  made  under 
statutory  authority.  Re  Hien,  166  U.  S. 
432,  17  Sup.  Ct.  Rep.  624,  41:  1066 
Cited   in  Re   Worcester   County,   42   C.   C.    A. 

641,  3  N.  B.  N.  Rep.  699,  102  Fed.  812. 

2531.  [An  appeal  can  be  sustained  after 
the  time  limited  therefor,  only  where  jus> 
tice  and  right  require  it.  Lake  v.  Hulbert 
(Fed.  Ct.  App.)  2  Dall.  41,  1:  2aOJ 

2532.  Appeals  are  governed  by  the  same 
rules  as  control  writs  of  error  with  respect 
to  the  time  within  which  the  proceeding 
must  be  begun,  its  effect  as  supersedeas, 
security  required,  and  the  restrictions  on 
the  appellate  court  as  to  reversals  in  certain 
enumerated  cases,  except  that,  where  the 
appeal  is  prayed  at  the  time  when  the  de- 
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cree  or  sentence  is  made,  a  citation  is  iin- 
neeessary.     The  San  Pedro,  2  Wheat  132, 

4:202 
Cttetf  In  Villabolos  ▼.  United  States,  6  How. 
00,  12  Lr.  ed.  356~Merrill  y.  Petty,  16  Wall. 
342,  21  L.  cd.  490— Hewitt  v.  Filbert,  116 
U.  8.  143.  29  L.  ed.  582,  6  Sup.  Ct.  Rep. 
SU^Credit  Co.  v.  Arkansas  C.  R.  Co.  128 
U.  S.  261,  32  L.  ed.  449,  9  Sup.  Ct  Rep.  107 
— Hayford  v.  Grillltb,  3  Blatchf.  36,  Fed. 
Cas.  No.  6,263 — Proyidence  Washington  Ins. 
Co.  y.  Wager,  87  Fed.  61. 

2533.  Mont  Stat.,  §  408,  denying  the 
right  to  review  on  appeal  a  decision  or  ver- 
dict, on  the  ground  that  it  is  not  supported 
by  eyidence,  unless  the  appeal  is  taken  with- 
in sixty  days,  does  not  apply  to  a  decision 
granting  a  motion  for  a  nonsuit  Klein- 
Schmidt  v.  McAndrews,  117  U.  S.  282,  6 
8np.  Ct  Rep.  761,  29:  905 
died  in  I/alande  v.  McDonald,  2  Idaho,  312, 

13  Pac  347 — McKay  v.  Montana  Union  B. 
Co.  13  Mont.  20,  31  Pac.  999 — GUliam  v. 
Black,  16  Mont.  219,  40  Pac.  303 — Emerson 
y.  Eldorado  Ditch  Co.  18  Mont.  264,  44  Pac. 
969. 

2534.  The  Supreme  Court  cannot  acquire 
jurisdiction  over  the  representatives  of  a 
deceased  oonplainant  four  years  after  entry 
in  his  favor  of  the  final  decree  appealed 
from  hy  the  defendant,  when  they  have  not 
been  notified  to  become  parties  and  have 
not  appeared.  Dolan  v.  Jennings,  139  U.  S. 
385,  11  Sup.  Ct  Rep.  584,  35:  217 
Cited  In  Ricketts  y.  Murray.  19  C.  C.  A.  649, 

34  U.  S.  App.  666,  73  Fed.  691 — Hook  v. 
Mercantile  Tnist  Co.  36  C.  C.  A.  653,  95 
FM.  49 — ^Loveless  v.  Ransom,  46  C.  C.  A. 
616^  107  Fed.  627. 

Editorial  note. 

[First  and  last  days  in  computing  time. 
49  L.ILA.   226.] 

On  appeal  from  district  to  circuit  court. 

2535.  There  is  nothing  in  U.  S.  Rev.  Stat. 
S  763,  U.  S.  Comp.  Stat  1901,  p.  594,  pro- 
viding for  an  appeal,  in  cases  of  habeas 
corpus,  to  the  circuit  court  from  the  final 
decision  of  the  district  court  which  requires 
that  such  appeals  shall  be  to  the  next  term 
of  the  circuit  court;  the  appeal  may  be 
lodged  and  disposed  of  at  a  term  of  the 
latter  court  which  was  corrent  when  the 
appeal  was  taken.  Roberts  ▼•  Reilly,  116 
U.  S.  80,  6  Sup.  a.  Rep.  291,  29:  444 

2536.  Under  the  bankrupt  act,  no  appeal 
will  be  allowed  in  any  case  from  the  district 
to  the  circuit  court,  unless,  it  is  claimed 
and  notice  given  both  to  the  clerk  and  to 
the  other  party  within  ten  days  after  the 
entry  of  the  aecree  or  decision  appealed 
from.  Wood  v.  Bailey,  21  Wall.  640,  22:  689 
Re  Woollen,  104  U.  S.  300,  26:  768 
Cited  In  Ex  parte  Mead,  100  U.  8.  232,  27  L. 

ed.  914,  8  Slip.  Ct.  Rep.  129 — Rosenthal  v. 
Watk<^r,  111  U.  8.  101.  28  L.  ed.  397,  4  Sup. 
Ct.  Rep.  382 — Fellows  v.  Burnap,  14  Blatchf. 
64.  Fed.  Cas.  No.  4,721— Re  McEwen.  9 
Bin.  371.  4  Fed.  16— Mead  v.  Piatt  17  Fed. 
51<V— WllHamB  Bros.  v.  Savage,  56  C.  C.  A. 
649.  120  Fed.  490— Hall  v.  New  York,  79 
App.  Dlv.  108,  '79  N.  Y.  Snpp.  979. 

S$37.  Aa  appeal  in  admiralty  from  the 


)  district  to  the  circuit  court  must  be  to  the 
term  of  the  circuit  court  held  next  after  the 
decree,  and  it  must  be  made  while  the  dis- 
trict court  is  sitting,  or  within  the  time  re- 
quired by  the  general  rules  or  a  special 
order.  These  requirements  are  jurisdic- 
tional; all  except  this  is  mere  procedure  in 
either  the  district  or  circuit  court.  Winslow 
V.  Wilcox  (The  S.  S.  Osborne)  105  U.  S. 
447,  26:  1065 

Cited  In   Providence  Washington   Ins.    Co.    v. 

Wager,  37  Fed.  61 — The  Chatham,  3  C.  C. 

A.  162,  8  U.  S.  App.  104,  52  Fed.  397. 

On  appeal  to  courts  of  District  of  €k>- 
Inmbla. 

2538.  Authority  to  regulate  the  time  for 
taking  appeals  from  the  Commissioner  of 
Patents  is  given  to  the  court  of  appeals  of 
tne  District  of  Columbia  by  §  6  of  the  act 
creating  the  court  (27  Stat,  at  L.  434,  chap. 
74),  as  well  as  by  §  6  as  amended  by  the 
act  of  July  30,  1894.  Re  Hien,  166  U.  S. 
432,  17  Sup.  Ct  Rep.  624,  41:  1066 

2539.  The  two  years'  limitation  under  U. 
S.  Rev.  Stet  §  4894,  U.  S.  Comp.  Stat  1901, 
p.  3384,  prescribed  for  the  prosecution  of 
applications  for  patents,  has  no  relation  to 
the  limitation  on  appeals  under  §  4911,  U. 
S.  Comp.  Stat  1901,  p.  3391.  Re  Hien,  166 
U.  S.  432, 17  Sup.  Ct  Rep.  624,         41 :  1066 

2540.  An  appeal  which  is  not  to  operate 
as  a  supersedeas,  as  well  as  one  which  is 
to  so  operate,  is  within  the  provisions  of 
the  rule  of  the  court  of  appeals  of  the  Dis- 
trict of  Columbia  limiting  the  time  for  fil- 
ing a  transcript  in  case  of  an  appeal  which 
shall  operate  as  a  supersedeas,  and  there- 
after providing  that  ''in  any  and  all  cases'' 
after  the  time  limited  for  filing  the  tran- 
script the  appeal  may  be  docketed  and  dis- 
missed for  default  of  such  filing.  United 
States  ex  rel.  Queen  v.  Alvey,  182  U.  S.  456, 
21  Sup.  Ct  Rep.  876,  46:  1180 

Writs  of  error  to  state  courts. 

When  Supersedeas  is  Desired,  see  infra, 

2562. 
State     Judgment     Rendered     Pending 

Bankruptcy,   see   Bankruptcy,   138. 
Writ    of    Error    as    Commencement  of 

Suit  within  Statute  of  Limitations, 

see  Limitation  of  Actions,   533. 

2541.  The  limitation  of  two  years  pre- 
scribed by  U.  S.  Rev.  Stat.  §  1008,  if,  S. 
Comp.  Stat  1901,  p.  715,  for  bringing  writs 
of  error  to  the  circuit  and  district  oourt.s, 
applies  to  writs  of  error  to  state  courts. 
Polleys  V.  Black  River  Improv.  Co.  113  U. 
S.  81,  5  Sup.  Ct  Rep.  369,  28:  938 

2542.  Under  U.  S.  Rev.  Stat  §  1008,  U. 
S.  Comp.  Stat.  1901,  p.  715,  no  jud^ent  or 
decree  of  a  state  court  can  be  reviewed  in 
this  court,  unless  the  writ  of  error  is 
brought  within  two  years  after  the  entry  of 
the  judgment.  Scarborough  v.  Pargoud,  108 
U.  S.  667,  2  Sup.  Ct  Rep.  877,  27:  824 
Cited  In   Whitsitt  v.   Union   Depot  &   B.    Co. 

122  U.   S.   365,   30  L.  ed.  1150,  7   Sup.   Ct 

Rep.    1248 — Credit    Co.   v.    Arkansas    C.   R. 

i      Co.  128  U.  8.  260,  82  L.  ed.  449,  9  Sup.  Ct. 
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Rep.  107 — Mutual  L.  Ins.  Co.  ▼.  Phinney, 
178  U.  S.  335,  44  L.  ed.  1002.  20  Sup.  CI. 
Rep.  000 — United  States  v.  Baxter.  2  C. 
C.  A.  411.  10  V.  S.  App.  241,  51  Fed.  624— 
Union  P.  R.  Co.  ▼.  Colorado  Eastern  R.  Co. 
54  Fed.  23 — Warner  v.  Texas  ft  P.  R.  Co. 
4  C.  C.  A.  672.  2  U.  S.  App.  647,  54  Fed. 
022— Threadgill  v.  Piatt.  71  Fed.  3 — Mutual 
L.  Ins.  Co.  T.  Phlnney,  22  C.  C.  A.  425, 
48  U.  S.  App.  78.  76  Fed.  618— Waxahachle 
V.  Coler,  34  C.  C.  A.  350.  92  Fed.  286 — 
Rutan  y.  Johnson,  64  C.  C.  A.  444.  130  Fed. 
110 — Sammls  y.  Wl^htman.  25  Fla.  552,  6 
So.  173— State  y.  Mitchell,  20  Fla.  808,  10 
So.  746. 

2543.  The  present  limitation  of  two  years, 

erescribed  by  U.  S.  Rev.  Stat.  §  1008, 
^  S.  Ck>mp.  Stat.  1901,  p.  715,  for  suing  out 
writs  of  error  from  the  Supreme  Court  of 
the  United  States  to  circuit  and  district 
courts,  likewise  applies  to  writs  of  error  to 
state  courts.  Cummings  v.  Jones,  104  U.  S. 
419,  26:  824 

Cited  in  Scarborough  v.  Pargoud,  108  U.  S. 
568.  27  L.  ed.  824,  2  Sup.  Ct.  Rep.  877— 
Cresap  v.  Cresap,  54  W.  Ya.  584,  46  8.  E. 
582. 

2544.  The  two  years'  limitation  of  time 
for  taking  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  state  court 
is  not  altered  or  affected  by  the  provision 
of  the  act  of  Congress  of  1891,  §  6,  limiting 
the  time  for  an  appeal  or  writ  of  error  to 
the  circuit  court  of  appeals  to  one  year. 
Allen  V.  Southern  P.  R.  Co.  173  U.  S.  479, 
19  Sup.  Ct.  Rep.  518,  43;  775 
Cited  in  Holt  v.  Indiana  Mfg.   Co.  176  U.   S. 

70,  44  L.  ed.  876.  20  Sup.  Ct.  Rep.  272— 
Excelsior  Wooden  Pipe  Co.  y.  Pacific  Bridge 
Co.  185  U.  S.  285,  46  L.  ed.  913,  22  Sup. 
Ct.  Rep.  68. 

—  Editorial  note. 

[Practice  and  procedure  as  to.  66  L.R.A. 
846.] 

Appeals  from,  or  writs  of  error  to,  in- 
ferior Federal  courts. 

2545.  A  perfect  analogy  exists,  under  the 
act  of  March  3,  1803,  l^tween  appeals  and 
writs  of  error,  as  to  the  time  in  which,  and 
the  judge  by  whom,  they  may  be  granted. 
United  States  v.   Hooe,  3   Cranch,   73, 

2:  370 
Cited  In  The  San  Pedro,  2  Wheat.   143,  4  L. 
ed.  205. 

2546.  An  appeal  to  the  Supreme  Court 
can  be  taken  and  prosecuted  only  within 
the  time  limited  by  act  of  Congress;  and 
the  validity  of  the  appeal  depends  alto- 
gether upon  the  laws  of  the  United  States, 
without  reference  to  state  law  or  orders  of 
the  lower  court  United  States  v.  Curry,  6 
How.  106,  12:  363 

2547.  An  appellant  to  the  Supreme  Court 
must  prosecute  his  appeal  to  the  next  suc- 
ceeding term  of  the  court.  United  States  v. 
Curry,  6  How.  106.  12:  363 
Cited  in   Castro  y.  United  States,  3  Wall.  50, 

18  L.  ed.  164 — Washington  y.  Dcnnlson,  6 
Wall.  496,  18  L.  ed.  863 — Edmonson  y. 
Bloomshlre,  7  Wall.  300.  10  L.  od.  01— 
Woolrldge  v.  McKenna.  8  Fed.  664 — Knight 
y.  Weiskopf,  21  Fla.  163. 


2548.  A  cause  must  be  dismissed  by  the 
Federal  Supreme  Court  where  two  terms  of 
that  court  have  intervened,  not  including 
the  present  term,  since  the  transcript  was 
certified  without  any  writ  of  error.  Over- 
ton V.  Cheek,  22  How.  46,  16:  285 

2549.  An  appeal  taken  nearly  four  years 
after  the  decree  was  rendered,  there  being 
no  suggestion  of  disability,  must  be  dis- 
missed. Whitsitt  V.  Union  Depot  &  R.  Ca 
122  U.  S.  363,  7  Sup.  Ct  Rep.  1248, 

30:  1150 

2550.  By  the  judiciary  acts  of  1789  and 
1803,  the  party  may  take  his  appeal  at  any 
time  within  five  yenrs  after  the  passing  of 
the  decree  by  the  inferior  court.  United 
States  V.  Sanchez  Dc  Pacheco,  20  How.  261, 

15:820 

2551.  No  change  was  made  with  reference 
to  the-  time  within  which  cases  could  be 
brought  up  from  circuit  and  district  courts 
by  the  provision  of  the  act  of  March  3,  1891, 
§  6,  prescribing  a  limitation  of  one  year  for 
the  exercise  by  the  Supreme  Court  of  its 
appellate  jurisdiction  conferred  by  that  sec- 
tion, as  this  provision  relates  exclusively  to 
writs  of  error  or  appeal  in  cases  brought  to 
the  supreme  court  from  the  circuit  courts 
of  appeals.  Holt  v.  Indiana  Mfg.  Co.  176 
U.  S.  68,  20  8ii^.  Ct  Rep.  272,  44:  374 

2552.  Prior  to  the  enactment' of  the  Re- 
vised Statutes  five  years  was  the  limitation 
prescribed  for  writs  of  error  and  appeals  to 
review  Federal  circuit  or  district  court 
judgments  or  decrees.  Soberanes  de  Cam- 
buston  v.  United  States,  95  U.  S.  285, 

24:448 


2553.  Appeals 
Court  in  habeas 
under  the  act  of 
U.  S.  Rev.  Stat. 
1901,  p.  597,  be 
months  from  the 
order  complained 
393,  14  Sup.  Ct 


to  the  Federal  Supreme 
corpus  proceedings  must, 
March  3,  1893,  amending 
I  766,  U.  S.  Comp.  Stat. 

had  or  allowed  within  six 
date  of  the  judgment  or 

of.  Re  Lennon,  150  U.  S. 
Rep.  123,  37:  1120 


2554.  Appeals  to  the  Federal  Supreme 
Court  from  final  decrees  of  circuit  courts  in 
equity  cases  brought  under  the  anti -trust  or 
interstate  commerce  act  must  be  taken 
within  sixty  days.  Interstate  Commerce 
Commission  v.  Baird,  194  U.  S.  25,  24  Sup. 
a.  Rep.  563,  48:  860 

2555.  In  cases  arising  under  the  act  of 
March  3,  1887  (24  Stat  at  L.  505,  chap. 
359,  U.  S.  Comp.  Stat  1901,  p.  752),  the 
United  States  has  six  months  after  the  date 
of  judgment  or  decree  of  the  court  of 
claims  adverse  to  the  government  in  whiek 
to  appeal.  United  States  v.  Davis,  131  U. 
S.  36,  9  Sup.  Ct  Rep.  657,  33:  98 

2556.  Appeals  in  California  private- land- 
claim  cases,  authorized  under  the  act  of 
March  3,  1851,  were  governed  bv  vne  limita- 
tion prescribed  for  appeals  from  circuit 
courts.  United  States  v.  Sanchez  De 
Pacheco,  20  How.  261,  .  15: 820 
Castro   ▼.   United   SUtes,    3   Wall.    46, 

18:168 
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2557.  Under  the  act  of  1824  concerning 
land  claims,  re-enacted  by  the  act  of  1844 
for  Miftsissippi  and  other  states  therein 
mentioned,  an  appeal  to  this  court  can  be 
brought  at  any  time  within  twelve  months 
after  final  decree  in  the  district  court.  The 
duration  of  the  law  is  not  limited  to  five 
years  as  to  appeals.  United  States  v.  "Bois- 
dore,  8  How.  113,  12:  1009 
Cited  in  United  States  ▼.  Porcbe.  12  How.  432, 

13  L.  ed.    1054 — United   States  v.   JacobuB. 
87  C.  C.  A.  469,  96  Fed.  263. 

2558.  Where  the  priority  of  liens  upon 
property  is  the  subject-matter  of  the  suit,  a 
decree  which  finally  determines  the  entire 
controversy  litignted  is  a  final  decree;  and 
an  appeal  must  be  taken  therefrom  within 
the  time  limited  by  law,  or  it  will  be  too 
late,  although  the  fund  is  afterward  brought 
into  court  for  final  distribution  as  decreed. 
Bank  of  Lewisburg  v.  Sheffey,  140  U.  S.  445, 
11  Sup.  Ct.  Rep.  755,  35:  493 

2.  When  Supersedeas  or  Stay  is  Desired. 

When  Time  Begins  to  Run,  see  infra,  2586- 

2590. 
Mode  of  Computing  Time,  see  infra,  2602. 
Time   for   Docketing   or    Filing,    see    infra, 

2844. 
Time  for  Filing  Security,  see  infra,  2919- 

2928. 

2559.  The  circuit  court  cannot  award  a 
supersedeas  unless  the  writ  of  error  is  taken 
ten  days  after  rendition  of  the  judgment  or 
decree.  Hogan  v.  Ross  use  of  Patterson,  11 
How.  294,  13:  702 

2560.  Under  the  original  judiciary  act, 
where  a  supersedeas  was  desired  the  writ  of 
error  must  have  been  sued  out  and  served, 
or  the  appeal  taken,  within  ten  days  after 
the  rendition  of  the  judgment  or  decree 
Bought  to  be  reviewed.  O  Dowd  v.  Russell 
uie  of  Glendenning,  14  Wall.  402,  20:  857 
United  States  v.  Dashiel,  3  Wall.  688, 

18:  268 
OVtei  in    Boise    County  v.   Gorbam,    19   Wall. 
6S4,  22  L.  ed.  227 — Crowder  v.  Morgan,  72 
Ala.  540. 

2561.  Under  the  judiciary  act  of  1789  and 
the  act  of  1803,  an  'appeal  or  writ  of  error, 
to  operate  as  a  supersedeas,  must  be  taken 
aad  security  given  within  ten  days  after 
the  rendition  of  the  judgment  or  decree. 
Hogan  V.  Roaa  use  of  Patterson,  11  How. 
294  13:  702 
Hudgins  V.  Kemp,  18  How.  530,  15:  511 
Patterson    v.    De    La   Ronde    (Patterson   v. 

Hoa)    131  U.  S.  Ixxxviii.   Appx.   and 

18:884 
Washington  ▼.   Dennison,   6   Wall.   495, 

18:  863 
Silsby  V.  Foote,  20  How.  290,  15:  822 

Washington.  G.  &  A.  R.  Go.  v.  Washington 

(Washington  G.  &  A.  R.  Co.  v.  Bradley) 

7  Wall.  575,  19:  274 

Saltmarsh  v.  Tuthill,  12  How.  387,    13:  1034 
Bigler  v.  Waller,  12  Wall.  142,  20:  260 

OiUd  ta  Slaaghter-bouse  Cases,  10  Wall.  291, 

19  L.  ed.  920 — Weatern   U.   Teleg.   Co.   v. 


Eyser.  19  Wall.  427.  22  L.  ed.  44— Kitchen 
V.  Randolph,  03  U.  S.  88,  23  L.  ed.  811 — 
Fowler  V.  Hamill.  139  U.  S.  550,  35  L.  ed. 
266,  11  Sup.  Ct.  Rep.  663 — Tturbide  v.  Unit- 
ed States,  Hoffm.  Land  Cas.  277,  Fed.  Cas. 
No.  18.191— Wazahacbie  v.  Coler,  34  C.  C. 
A.  350,  92  Fed.  285 — Kitchen  v.  Randolph, 
33  Phlla.  Leg.  Int.  427 — Ex  parte  Dunn,  6 
S.  C.  N.  8.  309 — Balrd  ▼.  Cumberland  ft  S. 
River  Tump.  Co.  1  Lea,  397 — Baltimore  ft 
O.  B.  Co.  V.  Vanderwarker,  19  W.  Va.  270. 

2562.  The  provision  of  U.  8.  Rev.  Stat.  § 
1007,  U.  S.  Comp.  Stat.  1901,  p.  714,  that 
in  cases  where  a  writ  of  error  may  be  a 
supersedeas,  executions  shall  not  issue  until 
the  expiration  of  ten  days,  does  not  apply 
to  judgments  in  the  highest  court  of  a 
state.  Foster  v.  Kansas  ex  rel.  Johnston, 
112  U.  S.  201,  5  Sup.  Ct.  Rep.  8,  97,    28:  629 

2563.  The  service  of  a  writ  of  error,  or 
the  taking  of  an  appeal,  within  sixty  days, 
Sundays  exclusive,  after  the  rendering  of 
the  judgment  or  decree  complained  of,  is 
an  indispensable  prerequisite  to  a  super- 
sedeas.   Sage  V.  Central  R.  Co.  93  U.  S.  412, 

23:  933 
Western  Air  Line  Constr.  Co.  v.   MeGillis, 
127  U.  S.  776,  8  Sup.  a.  Rep.  1390, 

32:  324 

2564.  Under  U.  8.  Rev.  Stat.  §  1007,  U.. 
S.  Comp.  Stat.  1901,  p.  714,  as  amended  by 
18  Stat,  at  L.  318,  a  supersedeas  cannot  be 
allowed  where  an  appeal  was  not  taken  or 
a  writ  of  error  sued  out  and  served  within 
sixty  days,  Sundays  exclusive,  after  judg- 
ment.    Kitchen  v.  Randolph,  93  U.  S.   86, 

23:  810 
Cited  in  Sage  v.  Central  R.  Co.  93  U.  S.  416, 
23  L.  ed.  935 — Peugh  v.  Davis.  110  U.  S. 
227,  28  L.  ed.  128,  4  Sup.  Ct.  Rep.  17— 
DanylUe  v.  Brown,  128  U.  S.  505,  82  L.  ed. 
508,  9  Sup.  Ct.  Rep.  149 — Arnold  v.  Frost. 
9  Ben.  269,  Fed.  Cas.  No.  358 — ^Rutherford 
V.  Penn.  Mut  L.  Ins.  Co.  1  McCrary,  123, 
1  Fed.  459 — Brown  v.  Evans,  8  Sawy.  604, 
18  Fed.  57 — Union  Mut.  L.  Ins.  Co.  v.  Win- 
dett,  36  Fed.  839 — Danlclson  v.  Northwest- 
ern Fuel  Co.  55  Fed.  50 — Bound  v.  South 
Carolina  R.  Co.  55  Fed.  188 — New  England 
R.  Co.  V.  Hyde.  41  C.  C.  A.  405,  101  Fed. 
398 — Logan  v.  Goodwin,  41  C.  C.  A.  575, 
101  Fed.  656— McCarley  v.  McGhee,  108  Fed. 
496 — White  v.  Bruce,  48  C.  C.  A.  407,  109 
Fed.  362 — Jablne  v.  Gates.  115  Fed.  864 — 
Southern  BIdg.  A  L.  Asso.  v.  Carey,  117 
Fed.  329 — McLane  v.  Cropper,  5  App.  D.  C. 
296— Knight  v.  Welskopf,  21  Fla.  162— State 
V.  Mitchell,  29  Fla.  314.  10  So.  746 — Foster 
V.  State.  32  Kan.  766 — First  Nat.  Bank  v. 
McAndrews,  7  Mont.  439,  17  Pac.  554. 

2565.  Where  the  final  judgment  was  ren- 
dered by  the  court  of  errors,  July  18,  1881, 
and  the  writ  of  error  was  not  issued  and 
served  until  more  than  sixty  days  there- 
after, it  was  too  late  to  operate  as  a  super- 
sedeas. Crane  Iron  Co.  v.  Hoagland,  105 
U.  S.  701,  26:  1109 
Cited  in  Goodrich  v.  Wilson,   135  Mass.  33 — 

Cresap  v.  Cresap,  54  W.  Va.  584,  46  S.  B. 
582. 

2566.  A  writ  of  error  not  sued  out  or 
served   within   sixty   days   after   the   judg- 

.  ment  which  is  the  subject  of  the  writ  does 
•  not  operate  as  a  supersedeas.    Western  Air 
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Line  Constr.  Co.  v.  McGillis,  127  U.  S.  776, 
8  Sup.  Ct.  Rep.  1390,  32:  324 

2567.  Where  a  writ  of  error  was  allowed 
to  the  Supreme  Court  of  the  United  States 
June  19,  1891,  with  stay  of  execution  upon 
filing  supersedeas  bond,  and  such  bond  was 
filed  and  approved  June  20,  1891,  and  the 
petition  for  the  allowance  of  the  writ  of  er- 
ror and  an  assignment  of  errors  were  filed 
in  the  clerk's  office  of  the  circuit  court 
July  3,  1891,  and  the  writ  of  error  bears 
test  on  that  day,  the  case  was  dismissed 
upon  the  ground  that  the  writ  of  error 
was  not  sued  out  before  July  1,  1891.  Cin- 
cinnati Safe  &  Lock  Co.  v.  Grand  Rapids 
Safety  Deposit  Co.  146  U.  S.  54,  13  Sup. 
a.  Rep.  13,  36:885 

2568.  A  supersedeas,  in  order  to  stay  pro- 
ceedings on  an  execution,  must  come  before 
a  levy  is  made.  Boyle  v.  Zacharie,  6  Pet. 
648,  8: 532 
Cited  In  McCargo  v.  Chapman,  20  How.  557, 

15  L.  ed.  1022 — United  States  v.  Dashlel,  3 
Wall.  700,  18  L.  ed.  260 — Freemaa  v.  Daw- 
son, 110  U.  S.  270,  28  L.  ed.  143,  4  Sup.  Ct. 
Rep.  94 — Re  Freeman,  2  Curt.  C.  C.  494, 
Fed.  Cas.  No.  6.083 — The  Elmira.  16  Fed. 
136 — Bacon  v.  Green,  36  Fia.  321.  18  So. 
866 — Blair  v.   Compton,  33  Mich.  449. 

2569.  A  writ  of  error  which,  though  made 
out  and  placed  in  the  clerk's  office  in  time, 
was  not  scaled  until  afterwards,  (!tannot 
operate  as  a  supersedeas.  Washington  v. 
Dennison,  6  Wall.  495,  18:  863 
Cited  in  Dayton  v.  Lash,  94  U.  8.  112,  24  L.  ed. 

33. 

2570.  Where  a  writ  of  error  properly 
taken  to  operate  as  a  supersedeas  had  been 
dismissed  for  neglect  of  the  clerk  to  send 
up  the  transcript,  a  supersedeas  may  be 
awarded  upon  a  new  writ  of  error,  although 
taken  after  the  required  time  for  taking  a 
writ  in  order  to  have  it  operate  as  a  super- 
sedeas.   Hardeman  v.  Anderson,  4  How.  640, 

11:  1138 
Cited  in  Hogan  v.  Ross,  11  How.  296,  13  L.  ed. 
703 — Adams  v.  Law,  16  How.  148,  14  L.  ed. 
882 — Ex  parte  Milwaukee  ft  M.  R.  Co.  5 
Wall.  190,  18  L.  ed.  677 — Slaughter-house 
Cases,  10  Wall.  202,  19  L.  ed.  920 — French 
y.  Shoemaker,  12  Wall.  100,  20  L.  ed.  271-— 
Re  Claasen,  140  U.  8.  208,  35  L.  ed.  412,  11 
Sup.  Ct.  Rep.  735 — Hudson  v.  Parker,  166 
U.  S.  281,  39  L.  ed.  425,  15  Sup.  Ct.  Rep. 
450 — ^Re  McKenzie,  180  U.  S.  550,  45  L. 
ed.  663,  21  Sup.  Ct  Rep.  468 — New  Eng- 
land R.  Co.  T.  Hyde,  41  C.  C.  A.  405,  101 
Fed.   899. 

8,  Mode  of  Oom/ptiting, 

a.  When  Time  Begins  to  Bun* 

In  Eminent  Domain  Proceeding,  see  Eminent 

Domain,  94. 
See  also  limitation  of  Actions,  431. 

2571.  In  computing  the  two  years  within 
which  a  writ  of  error  must  be  brought  or  an 
appeal  taken,  the  day  of  the  entry  of  the 
judgment,  decree,  or  order  appealed  from 
should  be  excluded.  Smith  v.  Gale,  137  U. 
S.  577,  11  Sup.  Ct.  Rep.  185,  34:  792 


2572.  The  rights  of  parties  in  respect  to 
time  of  appeal  are  determined  by  the  date 
of  the  actual  entry,  or  of  the  signing  and 
filing  of  the  final  decree,  although  it  purport 
to  have  been  entered  on  a  prior  day.  Prov- 
idence Rubber  Co.  v.  Goodyear,  6  Wall.  153, 

18:  762 
Cited  in  Morgan's  L.  ft  T.  R.  ft  S.  S.  Co.  ▼. 
Texas  C.  R.  Co.  82  Fed.  530 — ^Tuttle  v.  Claf- 
lin,  13  C.  C.  A.  283,  26  U.  8.  App.  678,  66 
Fed.  8 — Morrln  v.  Lawler,  91  Fed.  694 — 
Coon  V.  Grand  Lodge,  U.  O.  of  H.  76  Cal. 
355,  18  Pac.  884— Bradley  v.  Gait,  7  Mackey. 
617 — Martin  v.  Smith,  11  S.  D.  438,  75  N. 
W.  1001— Bickel  v.  Dutcher,  35  Neb.  765. 
68  N.  W.  663 — Harvey  v.  Walt,  10  Or.  12i— 
Kitchen  v.  Randolph,  33  Phlla.  Leg.  Int.  427. 

2573.  Where  a  decree  was  drawn  and 
placed  in  the  hands  of  the  clerk  on  an  un- 
derstanding that  it  was  to  be  entered  when 
approved  by  the  court  as  of  that  date,  it 
cannot  be  regarded  as  passed  for  the  pur- 
poses of  appeal  until  the  day  on  which 
it  was  returned  to  the  clerk  by  the  judge 
and  entered.    Seymour  v.  Freer,  5  Wall.  822, 

18:564 

2573ft.  A  judgment  was  entered,  within 
the  meaning  of  Rev.  Stat.  §  1008,  U.  S. 
Comp.  Stat.  1901,  p.  715,  prescribing  the 
time  for  an  appeal  or  writ  of  error,  when  it 
was  signed  by  the  judge,  dated  that  day, 
and  marked  *'filed''  on  that  day,  over  the 
signature  of  the  clerk.  PoUeys  v.  Black 
River  Improv.  Co.  113  U.  S.  81,  6  Sup.  Ct. 
Kep.  369,  28:938 

Cited  in  Wheeler  v.  Russell,  98  Wis.  139,  67  N. 

W.  43. 

2574.  A  decree  of  the  circuit  court  cannot 
be  reviewed  on  appeal  by  the  United  States 
Supreme  Court  unless  the  appeal  is  taken 
within  two  years  after  the  entry  of  such 
decree,  although  taken  within  two  years 
from  the  time  the  decree  took  full  effect, 
Radford  v.  Folsom,  131  U.  S.  392,  9  Sup. 
a.  Rep.  792,  33:  203 

2575.  The  time  within  which  an  appeal 
must  be  taken  begins  to  run  from  the  entry 
of  a  decree  dismissing  the  bill  with  costs, 
although  a  decree  was  afterwards  entered 
which  included  judgment  for  the  amount  of 
the  costs  as  taxed.  Fowler  v.  Hamill,  139 
U.  S.  549,  11  Sup.  Ct.  Rep.  663,  35:  266 

2576.  Where  the  priority  of  liens  upon 
property  is  the  subject-matter  of  the  suit, 
a  decree  which  finally  determines  the  entire 
controversy  litigated  is  a  final  decree,  and 
an  appeal  must  be  taken  therefrom  within 
the  time  limited  by  law  or  it  will  be  too 
late,  although  the  fund  is  afterwards 
brought  into  court  for  final  distribution  aa 
decreed.  Bank  of  Lewisburg  v.  ShefTey,  140 
U.  S.  445,  11  Sup.  Ct.  Rep.  756,         35:  493 

2577.  A  writ  of  error  prosecuted  within 
sixty  days  from  the  entry  by  a  circuit  court 
of  an  order  designating  the  day  of  execu- 
tion of  one  convicted  of  murder  and  that 
the  death  warrant  issue  is  in  time,  under 
the  act  of  February  6,  1889,  §  6,  allowing 
such  writ  during  the  term,  or  within  such 
time  not  exceeding  sixty   days   thereafter 
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••  tihe  court  may  allow  by  order  entered  of 
record,  where,  of  the  two  orders  previously 
entered,  one,  if  it  could  be  regarded  as  a 
final  judgment,  was  void  because  entered 
on  Sunday,  and  the  dther  does  not  appear 
to  have  been  made  in  the  presence  of  the 
defendant.  Ball  v.  United  States,  140  U.  S. 
118,  11  Sup.  Ct.  Rep.  761,  35:  377 

died  In   Cross   v.   United    States,    146   U.    S. 
577,  86  li.  ed.  823,  12  Sap.  Ct.  Bep.  842. 

2578.  Where  a  decree  of  the  court  below 
is  amended,  such  amended  decree  is  the  final 
decree  from  which  the  time  to  appeal  must 
be  reckoned.  United  States  ▼.  Gomez,  1 
Wall.  690,  17:  677 
Oited  in  United  States  v.  Gomes,  8  Wall.  761, 

18  L.  ed.  215 — Edmonson  v.  Bloomshire,  7 
Wall.  810,  19  L.  ed.  92 — The  Secretary  v. 
McGarrahan  (Cox  v.  United  States)  9  Wall. 
809,  19  L.  ed.  582 — ^United  States  v.  Garcia, 
1  8a wy.  386,  Fed.  Cas.  No.  15,186 — Schleich- 
er V.  Rnn^e,  90  Tex.  457,  89  8.  W.  279. 

2579.  If  a  petition  for  rehearing  is  pre- 
sented in  season  and  entertained  by  the 
court,  the  time  limited  for  an  appeal  or 
writ  of  error  does  not  begin  to  run  until  the 
petition  is  disposed  of.  Brockett  y.  Brock- 
ett,  2  How.  238,  11:251 
Slaughter-house  Cases,   10   Wall.   273, 

19:915 
Texas  &  P.  R.  Co.  v.  Murphy,  111  U.  S.  488, 

4  Sup.  Ct.  Rep.  497,  28:  492 

Aspen  Min.  ft  Smelting  Co.  ▼.  Billings,  150 

U.  S.  31,  14  Sup.  a.  Rep.  4,  37:  986 

Northern  P.  R.  Co.  v.  Holmes,  155  U.  S.  137, 

15  Sup.  Ct.  Rep.  28,  39:  99 

Horthem  P.  R.  Co.  v.  O'Brien,  155  U,  S.  141, 

15  Sup.  Ct.  Rro.  30,  39:  100 

IH»tlmoui9hed  in  Wylle  t.  Coxe,  14  How.  2,  14 

L.  ed.  301 — Van  Dnxer  t.  Towne,  12   Colo. 

App.  12,  55  Pac  18. 

4HUd  in  Washington,  O.  ft  A.  R.  Co.  t.  Bradley 
(Washington,  >G.  &  A.  R.  Co.  v.  Washington) 
T  Wall.  578,  19  L.  ed.  276 — Slaughter-house 
Cases,  10  Wall.  289,  19  L.  ed.  920— Sage 
T.  Central  R.  Co.  98  U.  8.  418,  28  L.  ed. 
985— Memphis  t.  Brown,  94  U.  8.  717,  24 
L.  ed.  245^-Texas  ft  P.  R.  Co.  t.  Murphy, 
111  U.  8.  489.  28  L.  ed.  498,  4  Sup.  Ct.  Rep. 
497 — Central  Trust  Co.  y.  Grant  Locomotive 
Works.  135  U.  S.  226.  84  L.  ed.  104,  10  Sap. 
Ct.  Rep.  736 — ^Aspen  Min.  ft  Smelting  Co.  f. 
BUlings,  150  U.  S.  36,  87  L.  ed.  988,  14  Sup. 
Ct.  Rep.  4 — Voorhees  t.  John  Noye  Mfg.  Co. 
151  U.  8.  137,  38  L.  ed.  102.  14  Sup.  Ct. 
Rep.  295 — Mason  t.  Pewablc  Min.  Co.  153 
C.  8.  366,  38  L.  ed.  747,  14  Sup.  Ct.  Rep. 
847 — Northern  P.  R.  Co.  t.  Holmes,  155  U. 
8.  138,  39  L.  ed.  99,  15  Sup.  Ct.  Rep.  28 — 
Kingman  ft  Co.  t.  Western  Mfg.  Co.  170  U. 
8.  678.  42  L.  ed.  1194,  18  Sup.  Ct.  Rep.  786 
—Re  Boston  H.  ft  E.  R.  Co.  9  Blatchf.  420. 
^  Nat.  Bankr.  Reg.  234,  Fed.  Cas.  No.  1,678 
—Snow  V.  Edwards,  2  Low.  Dec.  276,  Fed. 
Cas.  No.  13,145 — ^Rutherford  ▼.  Penn.  Mut. 
L.  Ina  Co.  1  McCrary.  123,  1  Fed.  457— 
Brown  t.  Evans,  8  Sawy.  508,  18  Fed.  60 — 
Woods  T.  Llndyall,  1  C.  C.  A.  86,  4  U.  S. 
App.  45,  48  Fed.  74 — Alexander  y.  United 
SUtes.  6  C.  C.  A.  605,  15  U.  8.  App.  158. 
57  Fed.  831 — Andrews  t.  Thum,  12  C.  C.  A. 
80.  21  U.  8.  App.  459.  64  Fed.  153 — Southern 
P.  Co.  T.  Johnson,  16  C.  C.  A.  321.  44  U. 
8.  App.  1,  69  Fed.  664 — Louisville  Trust  Co. 
T.  Stockton.  18  C.  C.  A.  409,  41  U.  S.  App. 
t79,  72  Fed.  2~Altenberg  v.  Qrant,  28  C. 
U.  B.  Dig.— 29 


C.  A.  246,  54  U.  S.  App.  312,  83  Fed.  981 — 
Re  Worcester  County,  42  C.  C.  A.  639,  S 
N.  B.  N.  Rep.  697,  102  Fed.  810— Tullls  T. 
Lake  Brie  ft  W.  R.  Co.  44  C.  C.  A.  599.  106 
Fed.  557 — Florence  Cotton  ft  Iron  Co.  ▼. 
Field,  104  Ala.  477,  16  So.  538— Beard's  Ap- 
peal. 64  Conn.  635,  30  Atl.  775— St.  Clair  y. 
Conlon,  12  App.  D.  C.  163 — Lincoln  y.  First 
.Nat.  Bank.  64  Neh.  732.  90  N.  W.  874— 
Pearce  v.  Strickler.  9  N.  M.  49,  49  Pac. 
727 — Straley  y.  Payne.  43  W.  Va.  187,  27  S. 

B.  859— Ruley  y.  Foley,  64  W.  Va.  495,  46 
S.  E.  348. 

2580.  The  thirty  days'  limitation  pre- 
scribed by  general  order  in  bankruptcy  No. 
36  for  taking  an  appeal  from  a  final  order 
of  a  circuit  court  of  appeals  in  a  bank- 
ruptcy case  cannot  be  extended  by  filing  a 
petition  for  rehearing  after  the  thirty  days 
have  expired,  although  there  may  be  but 
one  term  of  that  court,  and,  by  its  rules  of 
practice,  petitions  for  rehearing  may  be  jpre- 
sented  at  any  time  during  the  term.  Con- 
boy  V.  First  Nat.  Bank,  203  U.  S.  141,  27 
Sup.  Ct.  Rep.  50,  51:  128 
Cited  in  Harrison  y.  Magoon,  206  U.  S.  503, 

51  L.  ed.  901.  27  Sup.  Ct  Rep.  577. 

2581.  A  petition  for  a  rehearing  or  motion 
for  a  new  trial,  made  after  the  term,  does 
not  suspend  the  operation  of  the  decree  for 
the  purpose  of  determining  the  time  within 
which  the  appeal  must  be  taken.  Soberanes 
de  Gambuston  v.  United  States,  95  U.  S. 
285,  24: 448 
Cited  in  Rutherford  y.  Penn.  Mut  L.  Ins.  Co.  1 

McCrary,  128,  1  Fed.  456 — Alexander  y. 
United  States,  6  C.  C.  A.  606,  15  U.  S.  App. 
158,  57  Fed.  881. 

2582.  When  a  motion  for  a  new  trial  is 
made  and  entertained  by  the  court,  the 
judgment  is  suspended,  and  the  time  limited 
for  an  appeal  or  writ  of  error  does  not  begin 
to  run  until  the  determination  of  the  mo- 
tion.   Brockett  y.  Brockett,  2  How.  238, 

11:251 
Cited  in  Kingman  ft  Co.  y.  Western  Mfg.  Co. 
170  T7.  S.  678,  42  L.  ed.  1194,  18  Sup.  Ct. 
Rep.  786 — Woods  y.  Llndyall,  1  C.  C.  A.  36. 
4  U.  S.  App.  45,  48  B'ed.  74 — Southern  P. 
Co.  y.  Johnson,  16  C.  C.  A.  821,  44  U.  S. 
App.  1,  69  Fed.  564 — ^Altenberg  y.  Grant,  28 

C.  C.  A.  246.  54  U.  S.  App.  812,  83  Fed.  981 
— ^Tullis  y.  Lake  Erie  ft  W.  R.  Co.  44  C.  C. 
A.  599,  105  Fed.  567 — ^Real  Estate  Bank  y. 
Rawdon.  5  Ark.  692 — State  y.  Jennings.  10 
Ark.  451 — Meloy  y.  Central  Nat.  Bank,  6 
Mackey.  440 — Watson  y.  Mayberry,  15  Utah, 
275.  49  Pac.  479. 

2583.  A  judgment  is  not  final  so  that  the 
jurisdiction  of  the  appellate  court  may  be 
invoked,  or  the  time  for  taking  an  appeal 
or  writ  of  error  will  begin  to  run,  while 
it  is  still  under  the  control  of  the  trial 
court  through  the  pendency  of  a  motion  for 
a  new  trial.  Kingman  &  Co.  v.  Western 
Mfg.  Co.  170  U.  S.  675,  18  Sup.  Ct.  Rep. 
786,  42:  1192 
Cited  in  Re  Worcester   County,  42   C.   C.   A. 

639.  8  N.  B.  N.  Rep.  695,  102  Fed.  810— 
Clarke  y.  Eureka  County  Bank.  181  Fed.  146. 

2584.  Where  a  decree  became  final  by  the 
denial  of  a  motion  to  rescind  it  on  the  13th 
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of  a  month,  an  appeal  is  in  time  which  is 
prayed  for  on  the  20th  and  the  bond  ap- 
proved and  filed  on  the  23d  of  the  same 
month.  Washington,  G.  &,  A.  R.  Co.  v. 
Washington  (Washington,  G.  &  A.  R.  Co.  v. 
Bradley)  7  Wall.  575,  19:  274 

2585.  The  right  of  appeal  from  the  court 
of  private  land  claims  on  the  part  of  the 
United  States  continues  to  exist  under  § 
9  of  the  act  creating  that  court  (26  Stat,  at 
L.  858,  chap.  539,  U,  S.  Comp.  Stat.  1901,  p. 
770)  until  six  months  next  after  the  re- 
ceipt by  the  Attorney  General  of  a  state- 
ment of  the  case  and  the  points  decided. 
United  States  v.  Pena,  175  U.  S.  600,  20 
Sup.  Ct.  Rep.  165,  44:  251 

When  sapersedeas  or  stay  ia  desired. 

See  also  supra,  2563,  2564. 

2586.  Where  the  writ  of  error  was  sued 
out  and  served  within  sixty  days  after  the 
decision  of  a  motion  for  rehearing,  this  was 
in  time  to  secure  the  supersedeas.  Texas  & 
P.  R.  Co.  V.  Murphy,  111  U.  S.  488,  4  Sup. 
a.  Rep.  497,  28. 492 

2587.  Since  the  judgment  of  affirmance  of 
the  New  York  court  of  appeals  becomes  a 
final  judgment  on  which  execution  can  is- 
sue only  when  it  is  entered  in  the  supreme 
court  to  which  the  record  is  returned  with 
an  order  directing  that  court  to  enter  judg- 
ment accordingly,  this  is  the  date  from 
which  the  time  within  which  a  writ  of  er- 
ror must  issue  in  order  to  operate  as  a 
supersedeas  begins  to  run.  Green  v.  Van 
Buskerk,  3  Wall.  448,  18:  245 

2588.  An  appeal  from  a  special  decree  is 
in  time  to  operate  as  a  supersedeas,  whether 
taken  within  ten  days  after  the  decision  is 
pronoimced  and  entered  on  the  minutes  or 
within  ten  days  after  the  decree  is  settled 
and  signed  by  the  judge  and  filed  by  the 
clerk.     Silsby  ▼.   Foote,  20  How.   290, 

15:822 

2589.  A  motion  made  during  the  term,  to 
set  aside  the  judgment  or  decree,  suspends 
its  operation  so  that  it  does  not  take  effect 
for  the  purpose  of  determining  the  time 
within  which  the  writ  of  error  must  be  sued 
out  or  the  appeal  taken  in  order  to  operate 
as  a  supersedeas  until  the  date  when  the 
motion  is  denied.  Memphis  y.  Brown,  94 
U.  S.  715,  24:  244 
Washington,  G.  &  A.  R.  Co.  ▼.  Bradley,  7 

Wall.   575,  19:  274 

Cited  In  Texas  P.  R.  Co.  t.  Murphy,  111  U.  8. 
490,  28  L.  ed.  498,  4  Sap.  Ct  Rep.  497— 
Aspen  Mln.  ft  Smelting  Co.  t.  Billings,  160 
U.  S.  86,  37  L.  ed.  988,  14  Sup.  Ct  Rep.  4 — 
BUngman  ft  Co.  t.  Western  Mfg.  Co.  170  D. 
S.  678,  42  L.  ed.  1194,  18  Sup.  Ct  Rep. 
786 — Woods  T.  Lindvall,  1  C.  C.  A.  36.  4 
U.  S.  App.  45,  48  Fed.  74 — Southern  P.  Co. 
T.  Johnson,  16  C.  C.  A.  821,  44  U.  S.  App. 
1,  09  Fed.  564 — Altenberg  ▼.  Grant,  28  C. 
C.  A.  246,  54  U.  S.  App.  312,  83  Fed.  981— 
Florence  Cotton  ft  Iron  Co.  ▼.  Field,  104 
Ala.  477,  16  So.  638 — W^alter  ▼.  Baltimore 
ft  O.  R.  Co.  6  App.  1).  C.  28 — Babblngton  v. 
Washington  Brewery  Co.  13  App.  D.  C.  533 
-^Childs  ▼.  Kansas  City,  St  J.  ft  C.  B.  B. 


Co.  117  Mo.  428,  23  S.  W.  873 — ^Lincoln  t. 
First  Nat  Bank,  64  Neb.  732.  00  N.  W.  874 
— Pearce  v.  Strlckler,  9  N.  M.  49,  49  Pac 
727 — Watson  ▼.  Mayberry,  16  Utah,  275,  49 
Pac.  479 — Straley  t.  Payne,  48  W.  Va.  187, 
27  S.  B.  859. 

2590.  A  motion  to  set  aside  a  decree  filed 
by  persons  not  then  parties  to  the  suit,  and 
who  had  no  right  to  intervene  except  upon 
leave,  does  not  suspend  the  decree  so  as  to 
give  sixty  days  from  the  denial  of  the  mo- 
tion for  obtaining  a  supersedeas.  Sage  v. 
Central  R.  Co.  93  IT.  S.  412,  23:  933 


h.  When     Appellate    Prooeedlnge 
Deemed  Begun* 


See  also  infra,  2611. 

2591.  A  writ  of  error  is  not  brought  until 
it  is  filed  in  the  court  which  rendered  the 
judgment;  and  the  time  within  which  it 
must  be  brought  begins  to  run  from  the  day 
the  judgment  is  filed  and  entered  in  such 
court.  PoUeys  v.  Black  River  Improv.  Co. 
113  U.  S.  81,  5  Sup.  a.  Rep.  369,  28:  938 
Brooks  V.  Norris,  11  How.  204,  13:  6S5 
Scarborough  v.  Pargoud,  108  U.  S.  567,  2 

Sup.  a.  Rep.  877,  27:  824 

Cummlngs  v.  Jones,  104  U.  S.  419,  26:  824 
Cited  in  Polleys  v.  Black  River  Improv.  Co.  113 
U.  S.  83,  28  L.  ed.  938.  5  Sup.  Ct  Rep.  369— 
Credit  Co.  v.  Arkansas  C.  R.  Co.  128  U.  S. 
260,  82  L.  ed.  449,  9  Sup.  Ct  Bep.  107— 
Mutual  L.  las.  Co.  v.  Phlnney,  178  U.  8.  335. 
44  L.  ed.  1092,  20  Sup.  Ct.  Rep.  906 — ^United 
States  V.  Baxter.  2  C.  C.  A.  411,  10  U.  S. 
App.  241,  51  Fed.  624 — ^Union  P.  R.  Co. 
Colorado  Eastern  R.  Co.  4  C.  C.  A.  162,  12 
U.  8.  App.  110,  54  Fed.  28 — Connecticut  F. 
Ins.  C.  V.  Oldendorff,  19  C.  C.  A.  380,  44 
U.  8.  App.  487,  73  Fed.  90 — Mutual  L.  Ins. 
Co.  V.  Phlnney,  22  C.  C.  A.  425,  48  U.  8. 
App.  78,  76  Fed.  618 — Maiks  v.  Northern 
P.  R.  Co.  22  C.  C.  A.  632,  M  V.  8.  App.  714, 
76  Fed.  043 — Seaman  v.  Northwestern  Mut 
L.  Ins.  Co.  80  C.  C.  A.  215,  58  U.  8.  App. 
632,  86  Fed.  497 — ^Waxahachle  v.  Coler,  34 
C.  C.  A.  350,  92  Fed.  286 — Sammis  v.  Wlg:ht- 
man,  26  Fla.  652,  6  So.  173— SUte  v.  Mit- 
chell, 29  Fla.  808,  10  So.  746 — Pearce  v. 
Strtckler,  9  N.  M.  47,  49  Pac.  727. 

2592.  The  day  on  which  the  writ  of  er- 
ror may  have  been  issued  by  the  clerk,  and 
the  day  on  which  it  is  tested,  are  not  ma- 
terial in  deciding  the  date  of  bringing  the 
writ.  It  is  the  filing  of  the  writ  whi^  re- 
moves the  record  from  the  inferior  to  the 
appellate  court.  Brooks  v.  Norris,  11  How. 
204,  13:  66S 
Cited  In  Mutual  L.  Ins.  Co.  v.  Phlnney,   178 

U.  8.  335,  44  L.  ed.  1092,  20  Sup.  Ct  Rep. 
906 — Warner  v.  Texas  &  P.  R.  Co.  4  C.  C. 
A.  672,  2  U.  8.  App.  647,  64  Fed.  922— 
Newman  v.  Klser,  128  Ind.  269,  26  N.  B. 
1006. 

2593.  An  appeal  from  a  decree  in  equity 
cannot  be  said  to  be  taken  until  it  is  pre- 
sented to  the  court  which  made  the  decree, 
by  filing  the  papers.  Farrar  ▼.  Churchill, 
135  U.  S.  609,  10  Sup.  Ct.  Rep.  771, 

34:246 

Cited  In  Wazahachle  v.  Coler,  84  C.  C.  A.  860, 

92  Fed.  286— McDanlel  v.  Stroud,  46  C.  C. 

A.  452,  8  N.  B.  N.  Rep.  606,  106  Ps&  492. 
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2594.  TIm  writ  of  error  is  not  brought 
within  the  time  limited  unless  it  is  filed 
within  that  time,  in  the  court  which  ren- 
dered the  judgment.  Brooks  ▼.  Norris,  11 
How.  204,  13:  665 
died  in  United  States  r.  Dasliiel,  8  Wall.  701, 

18  L.  ed.  270 — ^Mussina  t.  CaTazos,  6  Wall. 
360.  18  L.  ed.  812 — Scarborough  y.  Pargoud, 
lUS  U.  S.  568,  27  L.  ed.  824,  2  Sap.  Ct.  Rep. 
877 — Polleys  v.  Black  River  Improv.  Co. 
113  U.  S.  83.  28  L.  ed.  038,  5  Sup.  Ct.  Rop. 
Se»— Credit  Co.  ▼.  Arkansas  C.  R.  Co.  128 
U.  S.  259,  32  L.  ed.  440,  0  Sup.  Ct  Rep.  107 
— Farrar  t.  Churchill.  135  U.  S.  612,  34  L. 
ed.  249.  10  Sup.  Ct.  Rep.  771 — Cincinnati 
Safe  ft  Lock  Co.  t.  Grand  Rapids  Safety  De- 
posit Co.  146  U.  S.  55,  36  L.  ed.  886.  13 
Sup.  Ct.  Rep.  13 — United  States  y.  Baxter, 
2  C.  C.  A.  411,  10  U.  S.  App.  241,  51  Fed. 
624 — Union  P.  R.   Co.  y.  Colorado  Eastern 

B.  Co.  4  C.  C.  A.  162,  12  U.  S.  App.  110, 
54  Fed.  22 — Stevens  y.  Clark,  10  C.  C.  A. 
S81,  18  U.  S.  App.  584,  62  Fed.  324— Thread- 
gill  y.  Piatt,  71  Fed.  3 — Mutual  L.  Ins.  Co.  y. 
Phlnoey,  22  C.  C.  A.  425,  48  U.  8.  App.  78, 
76  Fed.  618 — Green  y.  Lynn,  31  C.  C.  A. 
249,  50  U.  S.  App.  380,  87  Fed.  840 — ^Myers 
y.  Chicago,  M.  &  St.  P.  R.  Co.  101  Fed. 
920— Chow  Loy  v.  United  States,  50  C.  C 
A.  282,  112  Fed.  357— Rntan  y.  Johnson,  64 

C.  C.  A.  444,  180  Fed.  110— State  y.  Mit- 
chell, 29  FUl  808,  10  So.  746. 

2595.  Where  an  appeal  was  allowed  by  a 
jui^tioe  of  the  Supreme  C!ourt  of  the  United 
Stated  on  the  last  day  on  which  an  appeal 
could  be  taken,  but  was  not  presented  to 
the  court  below  or  filed  with  the  clerk  until 
five  days  after  said  time  had  expired,  such 
appeal  is  ineffectual.  Credit  Ck>.  y.  Arkansas 
C.  R.  Go.  128  U.  S.  258,  9  Sup.  a.  Rep,  107, 

32:  448 
Ca^  In  Hill  y.  Chicago  ft  B.  R.  Co.  129  U.  S. 
174,  32  Lu  ed.  653,  9  Snp.  Ct  Rep.  269 — 
Norton  y.  Taxing  District,  129  U.  S.  606,  32 
Lu  ed.  785,  9  Sup.  Ct  Rep.  331 — Evans  v. 
State  Nat  Bank,  134  U.  8.  330,  83  L.  ed. 
917,  10  Sup.  Ct  Rep.  493 — Small  y.  North- 
ern P.  R.  Co.  134  U.  8.  516,  83  L.  ed.  1007, 
10  Sop.  Ct  Rep.  614 — Farar  y.  Chnrchlll,  1S5 
U.  S.  612,  34  L.  ed.  249,  10  Snp.  Ct  Rep. 
771— Green  y.  Albert,  187  U.  S.  621.  34  L. 
ed.  795,  11  Sup.  Ct  Rep.  188 — Smith  v.  Gale, 
187  U.  8.  578,  84  L.  ed.  792,  11  Sup.  Ct.  Rep. 
185— Fowler  y.  HamiU,  189  U.  S.  550,  35 
L.  ed.  266,  11  Snp.  Ct  Rep.  663 — Cincinna- 
ti Safe  ft  Lock  Co.  y.  Grand  Rapids  Safety 
Deposit  Co.  146  U.  S.  55,  36  li.  ed.  886,  13 
8ap.  Ct  Rep.  18 — Cook  y.  Street,  163  U.  S. 
682,  41  L.  ed.  317,  16  Sup.  Ct  Rep.  1200— 
Mutual  L.  Ina  Co.  y.  Phlnney,  178  U.  S. 
885.  44  L.  ed.  1092,  20  Sup.  Ct  Rep.  006^ 
Noreross  v.  Nave  ft  M.  Mercantile  Co.  42  C. 
C  A  30,  101  Fed.  797— McDanlcl  v.  Stroud. 
45  C.  C.  A  462,  106  Fed.  492— Pender  v. 
Brown,  56  C.  C.  A.  647,  120  Fed.  497— 
Williams  Bros.  y.  Savage,  56  C.  C  A.  649, 
120  Fed.  499. 

2596.  Appeal  dismissed  because  the  appeal 
papers  were  not  filed  in  the  lower  court 
within  two  years  after  final  decree.  Fowler 
V.  Hamill,  139  U.  S.  549,  11  Sup.  a.  Rep. 
663,  35: 266 

2597.  A  cross  appeal  is  not  taken  within 
the  two  years'  limitation,  unless  it  is  pre- 
sented within  that  time  to  the  court  which 
Bade  the  decree  1^  filing  the  papers.    Far- 


rar ▼.  Churchill,  135  U.  S.  609,  10  Sup.  Ct. 
Rep.  771,  34:246 

2598.  An  appeal  is  in  time  when  prayed 
for  and  allowed  within  the  prescribed  time, 
although  the  security  was  not  accepted  until 
after  that  time.  The  Dos  Hermanos,  10 
Wheat.  306,  6:  328 
Evans  v.  SUte  Nat.  Bank,  134  U.  S.  330, 

19  Sup.  Ct.  Rep.  493,  33:  917 

Distinffuiahed   In   Bdmonson   y.   Bloomshlre,   7 

Wall.  311,  19  L.  ed.  92. 
died  In  Adams  v.  Law,  16  How.  148,  14  L. 
ed.  882 — Anson  v.  Blue  Rldgc  R.  Co.  23  How. 
2,  16  L.  ed.  518 — United  States  v.  Adams,  6 
Wall.  107,  18  L.  ed.  793 — Blgler  v.  Waller, 
12  Wall.  149,  20  L.  ed.  262— Peugh  v.  Davis, 
110  U.  S.  229,  28  L.  ed.  128,  4  Sup.  Ct  Rep. 
17— United  States  v.  The  Lllla,  2  Cliff.  187. 
Fed.  Cas.  No.  16,600 — Gunther  v.  Liverpool 
ft  L.  ft  G.  Ins.  Co.  85  Fed.  851 — Green  v. 
Lynn,  31  C.  C.  A.  249,  50  U.  S.  App.  380, 
87  Fed.  840 — ^Noonan  v.  Chester  Park  Ath- 
letic Cloh  Co.  35  C.  C.  A.  467,  93  Fed.  577 
— Walker  v.  Houghtellng,  44  C.  C.  A.  19,  104 
Fed.  514. 

2599.  Where  prayer  for  allowance  of  ap- 
peal was  within  the  statutory  time, — 
ninety  days, — the  case  will  not  be  dismissed 
for  the  reason  that  the  appeal  was  not 
actually  allowed  within  that  time.  Latham 
y.  United  States,  131  U.  S.  xcvii.  Appx.  and 

19:  452 
United  States  ▼.  Vigil,   10  Wall.   423, 

19:  954 

2600.  An  appeal  from  the  court  of  claims 
under  the  act  of  March  3,  1863,  §  5,  is  taken 
in  time  when  the  application  is  made  for 
its  allowance  under  the  rules  prescribed  by 
the  Federal  Supreme  Court  within  the 
ninety  days  allowed  by  that  section.  Unit- 
ed SUtes  ▼.  Adams,  6  Wall.  101,        18:  792 

Bntry  nmio  pro  tunc 

See  also  infra,  2698. 

2601.  The  actual  time  of  presenting  and 
filing  an  appeal  in  the  court  below  cannot 
be  anticipated  by  entering  an  order 
nunc  pro  tunc  When  the  time  for  taking 
an  appeal  has  expired  it  cannot  be  arrested 
or  called  back  by  a  single  order  of  the 
court.  Credit  Co.  ▼.  Arkansas  C.  R.  Co. 
128  U.  S.  258,  9  Sup.  a.  Rep.  107,    32:  448 

2602.  To  make  effectual,  for  the  purposes 
of  a  supersedeas,  an  order  that,  if  the  re- 
quisite security  should  be  given,  the  appeal 
should  be  regarded  as  taken  within  the 
sixty  days,  it  must  appear  that  the  delay 
was  the  act  of  the  court,  and  that  injustice 
will  not  be  done.  Sage  y.  Central  R.  Co. 
93  U.  S.  412,  23:  933 
Cited  In  Memphis  y.  Brown,  94  U.  8.  718,  24 

L.  ed.  245 — State  ex   rel.   Harris  y.  LajQln, 
40  Neb.  446,  58  N.  W.  936. 

2603.  Where  an  appeal  was  prayed  for  in 
due  time  under  a  special  statute  which  se- 
cured the  right  of  appeal  to  either  party 
if  asked  for  within  one  year,  but  the  clerk 
neglected  to  make  the  necessary  entry,  the 
lower  court  properly  directed  that  an  entry 
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of   an  appeal    be    made    nimo    pro    tunc. 

United   States  v.  Vigil,   10  Wall.   423, 

19:  954 

Cited  In  GoDEEleB  t.  Cunningham,  164  U.  S. 
623,  41  L.  ed.  676.  17  Sup.  Ct.  Rep.  182— 
Gagnon  v.  United  SUtea,  198  U.  8.  456,  48 
L.  ed.  747,  24  Sup.  Ct.  Bep.  610— Nashua 
&  L.  E.  Corp.  T.  Boston  &  L.  R.  Corp.  9  C. 
C.  A.  473,  21  U.  8.  App.  60,  61  Fed.  242— 
Gorham  v.  Broad  Elver  Twp.  118  Fed.  84 — 
Be  Welty,  123  Fed.  127— Borrego  v.  Terri- 
tory. 8  N.  M.  404,  46  Pac  349. 

4,  Extenalons;  Sttspensiana  tmd  Inter- 
ruptions, 

See  also  supra,  2580;  infra  2705. 

2604.  The  sufficiency  of  the  reason  for 
the  delay  of  the  United  States  attorney 
in  giving  a  notice  to  the  Attorney  General 
of  a  judgment  confirming  a  private  land 
claim,  whereby  the  time  for  an  appeal  by 
the  United  States  is  extended,  is  shown  by 
an  allowance  of  the  appeal  by  a  justice 
of  the  trial  court,  whose  attention  was 
called  to  this  question.  United  States  v. 
Pena,  175  U.  S.  500,  20  Sup.  U.  Rep.  165, 

44:  251 

ElTect  of  disability. 

2605.  The  rule  that  no  disability  will 
postpone  the  operation  of  the  statute  of 
limitations  unless  it  exists  when  the  cause 
of  action  accrues,  and  that  when  the  statute 
begins  to  run  no  subsequent  disability  will 
interrupt  it,  applies  to  U.  S.  Rev.  Stat. 
§  1008,  U.  S.  Comp.  Stat.  1901,  p.  715, 
prescribing  the  time  within  which  an  appeal 
may  be  taken.  McDonald  v.  Hovey,  110 
U.  S.  619,  4  Sup.  Ct.  Rep.  142,  28:  269 
OiteA  in  Bauserman  ▼.  Blunt,  147  U.  S.  657, 

87  L.  ed.  320,  13  Sup.  Ct.  Eep.  466— Stanley 
T.  Schwnlby.  162  U.  S.  278.  40  L.  ed.  066, 
16  Sup.  Ct  Eep.  764 — ^Davia  v.  Coblens, 
174  U.  8.  725,  43  L.  ed.  1149,  19  Sup.  Ct. 
Bep.  832— Ewell  v.  Chicago  &  N.  W.  B.  Co. 
29  Fed.  58 — Gibson  v.  Buff,  8  App.  D.  C. 
269 — Calumet  Electric  Street  B.  Co.  T.  Ma- 
bie,  66  111.  App.  238 — Black  v.  Boss,  110 
Iowa,  118,  81  N.  W.  229— Mynes  v.  Mynes, 
47  W.  Ya.  696,  35  S.  E.  986. 

Sffect  of  war. 

2606.  The  time  during  which  the  CJivil  War 
lasted  is  not  to  be  counted  in  reckoning  the 
time  allowed  for  appeal  from  a  Federal  cir- 
cuit court  sitting  in  Alabama,  notwithstand- 
ing the  proviso  of  the  act  of  March  2, 
1867,  that  in  cases  where  no  appeal  or  writ 
of  error  from  courts  in  the  seceding  states 
had  been  brought  such  appeal  or  writ  of 
error  might  be  brought  within  one  year 
from  the  passage  of  that  act,  since  this 
statute  is  an  enabling,  and  not  a  restrain- 
ing, one,  and  was  not  intended  to  take 
away  any  right  of  appeal,  but  to  continue 
the  right  in  cases  where  it  had  been  lost. 
Freeborn  v.  The  Protector  (The  Protector) 
9  Wall.  687,  19:812 
Cited  In  Levy  v.  Stewart,  11  Wall.  254.  20  L. 

ed.  89 — Stewart  v.  Kahn  (Stewart  v.  Bloom) 
11  Wall.  603,  20  L.  ed.  178 — United  States 
▼.  Wiley,  11  Wall.  513,  20  L.  ed.  213— Ca- 
perton  v.  Bowyer,  14  Wall.  235,  20  L.  ed. 
884 — Amy  v.  Watartown,  130  U.  8.  326,  82 


L.  ed.  966,  9  Sup.  Ct.  Bep.  537 — Bausermam 
▼.  Blunt,  147  U.  S.  654,  37  L.  ed.  319,  18 
Sup.  Ct.  Bep.  466 — Brown  v.  Hlatt,  1  Dill. 
385,  Fed.  Cas.  No.  2,011— Be  Eldridge.  2 
Hughes, '258,  12  Nat.  Bankr.  Beg.  541,  Fed. 
Cas.  No.  4,331— Be  Watles,  39  Fed.  263 — 
Metropolitan  l^at.  Bank  v.  Gordon,  28  Aik. 
117 — Jones  v?  Johnson,  28  Ark.  233 — Barton 
V.  New  Haven.  74  Conn.  732,  52  Atl.  403 — 
McKinsle  v.  Hill,  51  Mo.  307,  11  Am.  Bep. 
450 — Boody  v.  Watson,  64  N.  H.  191,  9  AtL 
794 — Mutual  Ben.  L.  Ins.  Co.  v.  Hlllyard, 
87  N.  J.  U  467,  18  Am.  Bep.  741— Sands  v. 
New  York  L.  Ins.  Co.  60  N.  Y.  632,  10  Am. 
Bep.  535 — Sands  v.  New  York  L.  Ins.  i*o.  50 
N.  Y.  637,  10  Am.  Bep.  535— Harrison  v. 
Henderson,  7  Heisk.  346 — Amiss  v.  McGlnnis, 
12  W.  Ya.  897— Anhert  v.  Zaun,  40  Wis. 
629. 

2607.  Where  more  than  five  years  had 
elapsed  from  the  close  of  the  War  before 
an  appeal  was  brought  from  a  decree  ren- 
dered in  1861,  in  an  action  in  one  of  the 
seceding  states  such  appeal  will  be  dis- 
missed under  the  act  of  1803,  allowing 
appeals  subject  to  the  same  rules, 
regulations,  and  restrictions  as  writs  of  er- 
ror, which,  by  the  act  of  1789,  could  only 
be  brought  within  five  years.  Freeborn  v. 
The  Protector  (The  Protector)  12  Wall.  700, 

20:463 

e.  Writ  of  Brror, 
1,  CfenerdU^. 

Time  of  Taking  and  Prosecuting,  see  supra, 

IV.  d. 
When    Proceedings    in    Error    are    Deemed 

Begun,  see  supra,  IV.  d,  3,  b. 
Dismissal  of  Appeal  for  Failure  to  Perfect 

or  Prosecute  Writ,  see  infra,  VII.  i.  6. 
Resorting  to   Petition   for,   on    Question   of 

Jurisdiction  of  Court  Below,  see  supra, 

927. 
Petition  for,  as  Part  of  Record,  see  infra, 

3184. 
Dismissal   of,    for   Mistake   as   to   Date   of 

Judgment,  see  infra,  3744. 
Writ  of  Certiorari  as,  see  Certiorari,  2. 

2608.  The  writ  of  error  is  the  process  by 
which  the  record  is  removed  to  the  ap{)ellate 
court.    Kitehen  v.  Randolph,  93  U.  S.  86. 

23:  810 
Cited  in  SUte  v.  Mitchell,  29  Fla.  314,  10  So. 
746. 

2609.  A  writ  of  error  does  not  act  upon 
the  parties;  it  acts  only  on  the  record  by 
removing  the  record  into  the  supervising 
tribimal.  It  is  a  continuation  of  the  orig- 
inal litigation,  rather  than  the  commence- 
ment of  a  new  action.  Nations  v.  Johnson, 
24  How.  195,  16:  628 
Cited  In  Be  Chetwood,  165  U.  S.  461,  41  L.  ed. 

788,  17  Sup.  Ct.  Bep.  885-»-Bradford  ▼. 
Southern  B.  Co.  195  U.  S.  248,  49  L.  ed. 
181,  25  Sup.  Ct.  Bep.  65 — Bristol  v.  United 
States,  63  C.  C.  A.  531,  129  Fed.  89 — Nlr 
V.  Draughon,  54  Ark.  346,  15  S.  W.  893 — 
State  ex  rel.  Andrea  v.  Canfield,  40  Fla. 
47,  42  KB.A.  76,  23  So.  691— Woatervelt  ▼. 
Jones,  7  Kan.  App.  73,  52  Pac.  194 — Peck  ▼. 
Truesdell,  7  Kan.  App.  191,  61  Pac  797^ 
Bryan  v.  Bates,  12  Allen,  213 — Peaalee  t. 
Peaslee,  147  Mass.  179,  17  N.  B.  506. 
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2810.  A  writ  of  error  is  not  brought  until 
it  is  in  some  way  presented  to  the  court 
which  made  the  decree  appealed  from, 
thereby  putting  an  end  to  its  jurisdiction 
oTer  the  cause,  and  making  it  its  duty  to 
send  it  to  the  appellate  court.  Harkrader 
V.  Wadley,  172  U.  S.  148,  19  Sup.'  Ct.  Rep. 
119,  43:  399 

Cited  In  Re  Goodman,  42  C.  C.  A.  86,  101  Fed. 
920 — Chamberlain  Transp.  Co.  ▼.  South  Pier 
Coal  Co.  61  C.  C.  A.  Ill,  126  Fed.  167. 

2611.  The  lodging  of  a  copy  of  the  writ 
of  enor  in  the  office  of  the  clerk  where  the 
reeord  remains  is  essential  to  its  operation 
as  a  supersedeas.  Kitchen  v.  Randolph,  93 
U.  S.  86,  23:  810 
Cited  in  Foster  y.  Kansas,  112  IT.  S.  204,  28 

L.  ed.  630,   5   Sup.   Ct.   Rep.   8 — New  River 
Mineral  Co.  r.  Seeley,  117  Fed.  982. 

2612.  The  removal  of  the  judgments  in 
two  separate  actions  by  one  writ  of  error 
is  irregular.  Brown  v.  Spofford,  95  U.  S. 
474,  24: 608 
Cited  in  Louisville  &  N.  R.  Co.  v.  Summers,  60 

C.   C.   A.    488,    125    Fed.    720— Grlswold   v. 
Bender.  27  Nev.  377,  76  Pac.  161. 

2613.  The  practice  on  writ  of  error  under 
tlie  judiciary-  act  is  the  same  as  on  like 
vrit  at  common  law,  except  as  modified  by 
acts  of  Congress  or  by  the  rules  of  this 
eoori  United  SUtes  v.  Dashiel,  3  Wall. 
683,  18:  268 

2614.  Writs  of  error  to  remove  the  judg- 
ment of  an  inferior  tribunal  to  this  court 
are,  under  the  act  of  Congress,  governed  by 
the  principles  and  usages  of  common  law. 
P&yne  ▼.  Niles,  20  How.  219,  15:  895 

2615.  The  absence  of  the  original  writ,  or 
the  supply  of  a  copy  in  the  record,  ia  no 
objection;  after  the  writ  has  fulfilled  its 
fanction,  its  loss  will  not  affect  the  action. 
York  &  C.  R.  Co.  y.  Myers,  18  How.  246, 

15:  380 

2.  To  ithat  Court  Directed, 

Keoessity  of  Judgment  of  Highest  State 
Court,  see  supra,  III.  d,  9,  d. 

When  Writ  of  Error  may  Run  Jbo  Inferior 
State  Tribunal,  see  supra.  III.  d,  9,  d, 
(2). 

See  also  infra,  2665. 

2616.  In  taking  cases  to  the  Supreme 
Court  of  the  United  States  from  Kentucky, 
it  is  the  practice  to  direct  the  writ  of 
error  to  the  court  of  appeals.  Chesapeake 
A  0.  R.  Co.  V.  Kentucky,  179  U.  8.  388,  21 
Sup.  Ct.  Rep.  101,  45:  244 
Cited  in  Kentucky  t.  Powers,  139  Fed.  490. 

2617.  The  mere  fact  that  the  highest  state 
eourt  orders  its  judgment  of  affirmance  to 
be  certified  to  the  lower  state  court,  where 
it  was  received  and  entered,  does  not  make 
it  proper  to  direct  the  writ  of  error  to  the 
lower  court.  Underwood  v.  McVeigh,  131 
U.  8.  cadx.  Appz.  and  21:  952 


66  Li.RJIl. 


Editorial  note. 

[Practice  and  procedure  as  to. 
836.] 

On  affirmance  or  dismissal  by  highest 
state  covrt.  / 

2618.  A  writ  of  error  from  the  Supreme 
Court  to  an  inferior  state  court  will  lie,  for 
the  review  of  a  Federal  question,  when  the 
supreme  court  of  the  state  has  affirmed  the 
decision  of  the  lower  court.  McDonald  v. 
Massachusetts,  180  U.  S.  311,  21  Sup.  Ct. 
Rep.  389,  45:  542 
Cited  in  Rothschild  v.  Knight,  184  U.  S.  339, 

46  L.  ed.  570.  22  Bup.  Ct.  Rep.  891 — ^Ken- 
tucky V.  Powers,  139  Fed.  489. 

2619.  Where  a  writ  of  error  or  appeal  was 
dismissed  hy  the  highest  court  of  a  state  on 
the  ground  that  the  amount  in  controversy 
was  not  sufficient  to  give  that  court  juris- 
diction, the  Supreme  Court  of  the  United 
States  will  dismiss  the  writ  of  error  to  that 
court.  Callan  v.  Bransford,  139  U.  S.  197, 
11  Sup.  Ct.  Rep.  619,  35:  144 

2620.  An  inferior  state  eourt  is  the  final 
court  of  the  state  where  the  Federal  ques- 
tion involved  can  he  decided,  and*  therefore 
is  the  court  to  which  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States 
must  he  directed,  where  the  highest  state 
court,  although  discussing  the  Federal  ques- 
tion in  its  opinion,  and  declaring  it  to  be 
without  merit,  dismissed  a  writ  of  error  to 
the  inferior  court  solely  and  expressly  for 
want  of  jurisdiction.  Western  U.  Teleg.  Co. 
V.  Hughes,  203  U.  S.  605,  27  Sup.  Ct.  Rep. 
162,  51 :  294 

2621.  Where  a  judgment  of  an  inferior 
state  court  involving  a  Federal  question  was 
appealed  to  the  highest  court  of  the  state, 
and  the  appeal  dismissed  for  want  of  ju- 
risdiction, deciding  the  lower  court  to  be  the 
highest  court  in  which  a  decision  in  the 
case  could  be  had,  a  writ  of  error  should  be 
issued  to  the  inferior  court.  Such  writ  can 
be  issued  after  such  dismissal  here  of  a  writ 
to  the  highest  court.  Lane  v.  Wallace,  131 
U.  S.  ccxix.  Appx.  and  26:  703 

2622.  The  Kansas  City  court  of  appeals  is 
the  court  to  which  a  writ  of  error  will  be 
issued  by  the  Supreme  Court  of  the  United 
States  to  review  a  Federal  question  decided 
by  it,  when  the  supreme  court  of  the  state 
has  decided  that  it  cannot  review  the  deci- 
sion. Missouri,  K.  &  T.  R.  Co.  v.  Elliott, 
184  U.  S.  530,  22  Sup.  Ct.  Rep.  446,  46:  673 
Cited  In  Kentucky  v.  Powers,  201  U.  8.  39,  50 

L.  ed.  650,  26  Sup.  Ct.  Rep.  387 — State 
Trust  Co.  V.  Kansas  City,  P.  &  Q.  E.  Co. 
129  Fed.  460. 

Before  remittitur  to  inferior  oovrt. 

2623.  A  writ  of  error  lies  to  the  court  of 
errors  of  New  Jersey  without  remittitur  to 
the  supr-sme  court.  Proprietors  of  Bridges 
V.  Hoboken  Land  &  Improv.  Co.  1  Wall.  116, 

17:  571 
Cited  in  Crane  Iron  Co.  v.  Hoagland,  105  U. 
S.  702,  26  L.  ed.  1110. 

2624.  At  any  time  before  the  remittitur 
to  the  court  below  the  writ  of  error  may  be 


454 


APPEAL  AND  ERROR,  IV.  e,  3. 


directed  to  the  higher  court.     Crane  Iron 
Co.  V.  Hoagland,  105  U.  S.  701,        26:  1109 

2625.  A  writ  of  error  was  directed  to  the 
court  of  errors  of  New  Jersey,  where  that 
court  had  affirmed  judgment  in  the  cause 
without  remitting  the  record  to  the  lower 
court.    New  Jersey  v.  Wilson,  7  Cranch,  164, 

3:  303 
Cited  in  Wurts  ▼.  Hoagland,  105  U.  S.  702,  26 
L.  ed.  1110. 

2626.  The  superior  court  of  Massachusetts 
is  the  court  to  which  a  writ  of  error  from 
the  United  States  Supreme  Court  should 
issue  for  the  review  of  a  Federal  question, 
after  a  rescript  affirming  its  judgment  has 
been  sent  to  that  court  by  the  supreme  court 
of  the  state.  Rothschild  y.  Knight,  184  U. 
S.  334,  22  Sup.  Ct.  Rep.  391,  46:  573 
died   in   Wedding  ▼.   Meyler,   102  U.   S.   681, 

48  L.  ed.  574,  66  L.R.A.   835,   24   Sup.   Ct. 
•'^p.  822 — Kentucky  v.  Powers,  189  Fed.  489. 

iH'here  record  Is  In  Inferior  court. 

2627.  Where  the  record  remains  in  the  in- 
ferior state  court  the  writ  of  error  may  be 
directed  to  that  court.  McDonald  v.  Massa- 
chusetU,  180  U.  S.  311,  21  Sup.  Ct.  Rep. 
389  *  45:  542 
Rothschild  v.  Knight,  184  U.  S.  334,  22  Sup. 

Ct.  Rep.  391,  46:  573 

2628.  When  the  highest  court  of  a  state 
renders  final  judgment  and  sends  the  judg- 
ment to  the  court  below  for  execution,  and 
with  the  judgment  the  record,  a  writ  of 
error  may  be  issued  to  the  lower  court. 
Green  v.  Van  Buskirk,  3  Wall.  448,  18:  245 
Wurts  V.  Hoagland,  105  U.  S.  701,  26:  1109 
McGuire  v.  Massachusetts,  3  Wall.  382, 

18:  164 
Gelston  v.  Hoyt,  3  Wheat.  246,  4:  381 

Pollevs  T.  Black  River  Improv.  Co.  113  U. 
S.  81,  5  Sup.  Ct.  Rep.  369,  28:  938 

Cited  in  Webster  y.  Reid,  11  How.  457,  13  L. 
ed.  769 — McGuIre  ▼.  Massachusetts,  8  Wall. 
386,  18  L.  ed.  165 — Butchers*  Bene  v.  Asso. 
▼.  Crescent  City  Live-stock  Landing  A 
Slaughtor-house  Co.  10  Wall.  291,  19  L.  ed. 
920— Atherton  v.  Fowler,  91  U.  S.  147,  23  L. 
ed.  206 — Polleys  v.  Black  River  Improv.  Co. 
113  U.  S.  82,  28  L.  ed.  038,  6  Sup.  Ct.  Rep. 
869 — Lee  v.  Johnson,  116  U.  S.  49,  20  L.  ed. 
570,  6  Sup.  Ct.  Rep.  249 — Stanley  v.  Schwal- 
by.  162  U.  8.  269,  40  L.  ed.  965,  16  Sup.  Ct. 
Rep.  754 — No€  v.  United  States,  noffm.  Land 
Cas.  243,  Fed.  Cas.  No.  10,286 — Stevens  v. 
Clark,  10  C.  C.  A.  383,  18  U.  S.  App.  584, 
62  Fed.  325 — Fleming  v.  Clark,  12  Allen, 
197 — Bryan  v.  Bates,  12  Allen,  205 — 
Brumagln  v.  Chew,  21  N.  J.  Eq.  185 — Har- 
tung  V.  People.  26  N.  Y.  160. 

2629.  Where  the  highest  state  court  does 
not  have  possession  of  the  record  nor  ren- 
der a  judgment,  but  decides  questions  cer- 
tified by  the  inferior  court,  and  issues  a 
rescript  directing  the  latter  what  judgment 
to  render,  the  writ  of  error  should  be  di- 
rected to  the  inferior  court.  Crane  Iron  Co. 
V.  Hoagland,  105  U.  S.  701,  26:  1109 

2630.  If  the  highest  court  has,  after  judg- 
ment, sent  its  record  and  judgment  to  an  in- 
ferior court,  and  no  longer  has  them  in  its 
own  possession,  this  court  may  send  its  writ 
of  error  either  to  the  highest  court  or  to 


the  inferior  court  If  the  highest  court  can 
and  will  procure  a  return  of  the  record  and 
judgment  from  the  inferior  court  and  send 
them  to  this  court,  no  writ  need  go  to  the 
inferior  court.  If  it  fails  to  do  this,  a  writ 
may  go  direct  to  the  inferior  court  which 
has  the  record  in  custody  and  under  its  con- 
trol, or  the  writ  may  go  direct  to  the  infe- 
rior court  in  the  first  instance.  But  if  the 
law  requires  the  highest  court  to  retain  its 
own  records,  and  they  are  not  in  practice 
sent  down  to  the  inferior  court,  the  writ  can 
only  ffo  to  the  highest  court,  that  court,  be* 
ing  the  only  custodian,  is  alone  author- 
ized to  certify  them  in  this  court.  Atherton 
V.  Fowler,  91  U.  S.  143,  23:  265 

Cited  in  Crane  Iron  Co.  ▼.  Hoagland,  105  U. 
S.  702,  26  L.  ed.  1110— Polleys  ▼.  Black 
River  Improv.  Co.  113  U.  S.  82,  28  L.  ed. 
938,  6  Sup.  Ct.  Rep.  369 — Lee  v.  Johnson, 
116  U.  8.  49,  29  L.  ed.  570,  6  Sap.  Ct.  Bep. 
249— Deans  v.  Wilcoxon,  18  Fla.  649. 

2631.  Where  application  has  been  duly 
made  to  the  supreme  court  of  Texas  for  a 
writ  of  error  to  review  the  judgment  of  the 
court  of  civil  appeals  of  that  state,  and  de- 
nied, a  writ  of  error  from  this  court  is 
properly  addressed  to  the  court  of  civil  ap- 
peals in  which  the  record  remains.  Stanley 
V.  Schwalby,  162  U.  S.  255,  16  Sup.  Ct.  Rep. 
754,  40:  S60 
Cited  In  Bacon  v.  Texas.  163  U.  S.  216.  41  L. 

ed.  136,  16  Sup.  Ct.  Rep.  1023— Re  Blake, 
176  U.  S.  118,  44  L.  ed.  95.  20  Sup.  Ct.  Rep. 
42. 

2632.  A  writ  of  error  issued  from  the 
Federal  Supreme  Court  for  the  purpose  of 
reviewing  the  decision  of  a  state  court  is 
properly  directed  to  the  inferior  state  court 
where  the  judgment  of  the  highest  state 
court  was  ordered  to  be  entered,  and  the 
record  remained  there.  Wedding  v.  Meyler, 
192  U.  8.  573,  24  Sup.  Ct.  Rep.  322, 

48:  570 

2633.  Where  the  highest  court  of  the  state 
reverses  the  judgment  of  an  inferior  court, 
and  remands  the  cause  with  directions  to 
enter  judgment  in  accordance  with  its 
opinion,  and  remits  the  record  to  that  court, 
a  writ  of  error  from  the  Supreme  Court  of 
the  United  States  is  properly  issued  to  the 
lower  court,  although  the  judgment  is.  in 
effect,  the  'judgment  of  the  Supreme  Court. 
Polleys  V.  Black  River  Improv.  Co.  113  U. 
S.  81,  6  Sup.  Ct.  Rep.  369,  28:  938 

Where  decision  of  inferior  conrt  is  final. 

2634.  A  writ  of  error  to  an  inferior  state 
court  is  warranted  where  its  dc?i-ion  is 
made  final  by  state  statute.  Downbam  ▼. 
Alexandria,  9  Wall.  650.  19:  807 
Cited  In  Gregory  v.  McVeigh.  23  Wall.  306,  28 

L.  ed.  157. 

•    3.  Form. 

Description    of    Parties,    see    supra,    2498- 

2501. 
When  Writ  of  Error  Returnable,  see  infra* 

IV.  e,  6. 
Amendment    to    Core    Defects,    sss    infra, 

3067-3089. 
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Time  for  Objecting  to  Irregularities  as  to, 

see  infra,   3780,   3781. 
DiBmissal  of  Error  for  Mistakes  in  Writ, 

see  infra,  3925,  3926. 
Bee  also  supra,  709. 

2635.  A  writ  of  error  need  not  state  that 
it  is  directed  to  a  final  judgment  of  the  high- 
est court  in  the  state,  or  that  the  court  is 
the  highest  court  of  law  or  equity  of  the 
ittte.    Buel  v.   Van   Ness,   8  Wheat.   312, 

5:624 
OiUd  In  Hart  ▼.  Burnett,  20  Gal.  171 — Flem- 
ing T.  Clark,  12  Allen,  198. 

2636.  If  the  writ  of  error  be  issued  by  a 
derk  of  the  circuit  court,  under  the  seal 
of  that  court,  in  the  form  prescribed  by  the 
set  of  May,  1792,  it  is  sufficient.  Buel  v. 
Van  Ness,  8  Wheat  312,  5:  624 
Cited  In  Worcester  ▼.  Oeorgia,  6  Pet.  587,  8 

L.  ed.  492. 

Editorial  note. 
[Practice  and  procedure  as  to.    66  L.RA. 

838.] 

Seal. 

See    also    supra,    2569;    infra,    3076, 
3083. 

2637.  A  writ  of  error  without  seal  is  void. 
Overton  v.  Cheek,  22  How.  46,  16:  285 
Ottetf  in  Washlnsrton  y.  Dennison,  6  Wall.  496, 

18  L.  ed.  863 — Atna  Ins.  Co.  v.  Hallock 
(iEtna  Co.  ▼.  Doe)  6  Wall.  658,  18  L.  ed. 
W^— Wolf  T.  Cook,  40  Fed.  436— Cotter  ▼. 
Alabama  O.  8.  R.  Co.  10  C.  C.  A.  38.  22 
U.  8.  App.  872,  61  Fed.  749 — Klpp  y.  Burton, 
20  Mont.-li)2,  63  L.B.A.  828,  101  Am.  St. 
Bep.  544,  74  Pac.  85. 

Teste. 

Amendment  of,   see  infra,   3072,   3083, 

3086. 
See  also  infra,  3073,  3085. 

2638.  A  writ  of  error  without  the  teste 
required  by  the  act  of  1789  is  insufficient, 
tnd  the  writ  cannot  be  amended  in  this 
court  Moulder  v.  Forrest,  154  U.  S.  567, 
14  Sup.  Ct.  Rep,  1207,  19:  154 
Germain  v.  Mason,  154  U.  S.  587  Appx.  and 

U  Sup.   a.   Rep.    1170,  20:  689 

Wells  F.  &,  Co.  ▼.  McGregor,  13  Wall.  188, 

20:  538 

2639.  It  is  no  objection  to  the  writ  of 
error  that  it  bears  teste  on  the  day  of  its 
issue.     AtheHon  v.  Fowler,  91   U.  S.   143, 

23:  265 

2640.  A  writ  of  error  must  be  tested  of 
the  term  preceding  that  to  which  it  is 
retuniid>le.  Hamilton  v.  Moore,  3  Dall. 
371,  1 :  642 
Oited    la    Smith    t.    Walker,    Hempst.    280 — 

6rlgBl«7  T.  Purcell,  99  U.  S.  506,  25  L.  ed. 
S54. 

2641.  A  mistake  in  the  date  of  a  writ  of 
error  does  not  vitiate  the  writ,  where  it  was 
duly  issued  and  served.  O'Dowd  v.  Russell, 
use  of  Glendenning,  14  Wall.  402,  20:  857 
Oited  In  Glenn  v.  Llgs^ctt,  135  U.  8.  542,  84  L. 

cd.  266,  10  Sap.  Ct  Rep.  867. 

2642L  The  judiciary  act  of  1789  requires 


the  teste  to  a  writ  of  error  to  the  supreme 
court  of  a  territory  to  be  that  of  the  chief 
justice,  the  teste  of  the  clerk  of  the  oourt 
not  being  sufficient.  Wells,  F.  &  Co.  v.  Mc- 
Gregor, 13  Wall.  188,  20:  538 

2643.  Tlie  form  of  writ  of  error  adopted 
by  the  Supreme  Court  of  the  United  States 
in  compliance  with  the  act  of  May  8,  1792, 
§  9,  requires  that  it  be  issued  in  the  name 
of  the  President  of  the  United  States,  and 
under  the  teste  of  the  chief  justice  of  the 
Supreme  Court.  Bondurant  v.  Watson,  103 
U.  8.  278,  26:447 
Oited  In  Texas  &  P.  R.  Co.  v.  Kirk,  111  U.  S. 

487,  28  L.  ed.  481,  4  Sup.  Ct.  Rep.  500— 
Miller  V.  Texas,  158  U.  S.  586,  38  L.  ed. 
812,  14  Sup.  Ct  Rep.  874. 

4.  Issuance  and  Allowance. 

a.  In  Oeneral. 

As   Equivalent  of   Certificate   as   to   Juris- 
diction, see  supra,  929. 
Allowance  of  Appeal,  see  infra,  IV.  f,  2 

2644.  A  writ  of  error  to  a  circuit  or  dis- 
trict court  need  not  be  allowed  formally  by 
any  judge.     It  is  enough  that  it  be  issued 
and  served  by  a  copy  lodged  with  the  clerk 
of   the   court   to   wnich   it  is   directed.     It 
issues  in  a  proper  case  as  a  matter  of  right, 
upon  the  giving  of  security  and  the  signing 
of  the  eiSition  to  the  adverse  party.     Re 
Barksdale   (Re  Virginia  Comrs.)   112  U.  S. 
177,  5  Sup.  Ct  Rep.  421,  28:  691 
Davidson  v.  Lanier,  4  Wall.  447,       18:  377 
Cited  In  Ex  parte  Virginia   (Bx  parte  Barks- 
dale)    112  U.  S.  178,  28  L.  ed.  692,  5  Sup. 
Ct.  Rep.  421 — ^Wilmington  v.  Kicaud,  32  C. 
C.  A.  579,  61  U.  S.  App.  626,  90  Fed.  214 — 
Louisville  Trust  Co.  v.  StocktoUp  18  C.  C.  A. 
409,  41  U.  S.  App.  579,  72  Fed.  2 — Loveless 
V.  Ransom.  48  C.  C  A.  436,  109  Fed.  392  — 
Alaska  United  Gold  Min.  Co.  v.  Keating,  53 
C.   C.  A.  659,   116  Fed.  565 — Fitzpatrick  v. 
Graham,  56  C.  C.  A.  96,  119  Fed.  854. 

Necessity  of. 

When  Writ  Runs  to  State  Court,  see 

infra,  2657-2660. 
Necessity  of  Allowing  Writ  of  Error, 

see  infra,  2699,  2709. 

2645.  This  court  has  no  jurisdiction  of  a 
case  in  error  in  which  no  writ  of  error  has 
ever  been  issued  from  it.  Bondurant  v. 
Watson,  103  U.  S.  278,  26:  447 
Oited  In  Ex  parte  Ralston,  119  U.  S.  614,  30 

L.  ed.  507,  7  Sup.  Ct.  Rep.  317 — Loveless  v. 
Ransom,  48  C.  C.  A.  436,  109  Fed.  392 — 
State  V.  Mitchell,  29  Fla.  815,   10   So.  740. 

2646.  The  Supreme  Court  has  no  juris- 
diction to  hear  and  determine  a  cause  un- 
less the  writ  of  error  is  issued  and  served 
upon  the  clerk  of  the  court  whose  judgment 
is  to  be  reviewed,  as  required  by  statute. 
Carroll  v.  Dorscy,  20  How.  204,  15:  803 
Cited  in  Loveless  v.  Ransom,  48  C.  C.  A.  436, 

109'  Fed.  892— State  v.  Biltchell,  29  Fla.  815, 
10  So.  746— Gold  Street  ▼.  Newton,  2  Dak. 
40,  8  N.  W.  811. 
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"Who  may  Issue. 

When  Writ   of  Error  Runs  to   State 

Ck>urt,  see  infra,  2661-2668. 
See  also  infra,  2802,  2967,  3086,  3089. 

2647.  Writs  of  error  to  remove  causes 
to  this  court  from  inferior  courts  can  regu- 
larly issue  only  from  the  clerk's  office  of 
this  court.    West  y*  Barnes,  2  Dall.  401, 

1:433 
Cited  in  Massina  ▼.  Cavaxos,  C  Wall.  367,  18 
L.  ed.  811 — United  States  ▼.  Baxter,  2  C. 
C.  A.  411,  10  U.  8.  App.  241,  6i  Fed.  624— 
Union  P.  B.  Co.  y.  Colorado  Eastern  R.  Co. 
4  C.  C.  A.  162,  12  U.  S.  App.  110,  54  Fed.  23 
— Warner  v.  Texas  &  P.  R.  Co.  4  C,  C.  A.  672, 
2  U.  S.  App.  647,  64  Fed.  922— Cotter  y.  Ala- 
bama G.  S.  R.  Co.  10  C.  C.  A.  37,  22  U.  S. 
App.  872,  61  Fed.  748— Ricks  y.  Hall,  4  Port 
(Ala.)    180. 

2648.  The  allowance  of  writs  of  error  to 
district  or  circuit  courts  by  the  express 
provisions  of  United  States  Supreme  Court 
rule  36  may  be  made  in  term  time  or  in 
vacation,  by  any  justice  of  the  Federal  Su- 
preme Court,  or  by  any  circuit  judge  with- 
in his  circuit,  or  by  any  district  judge  with- 
in his  district.  Re  Claasen,  140  U.  S.  200, 
11  Sup.  Ct.  Rep.  735,  35:  409 

2649.  Any  justice  of  the  Supreme  Court 
of  the  United  States  may  allow  a  writ  of 
error,  sign  the  citation,  take  the  requisite 
security  for  the  prosecution  of  the  .  writ 
of  error,  and  grant  a  supersedeas  when  the 
writ  of  error  does  not  of  itself  operate  as 
a  stay  of  proceedings;  and  this  power  is 
not  limited  to  the  justice  assigned  to  the 
circuit  in  which  the  court  to  be  reviewed 
belongs.  Hudson  y.  Parker,  156  U.  S.  277, 
15  Sup.  a.  Rep.  450,  39:  424 
Cited  in  New  England  R.  Co.  v.  Hyde,  41  C. 

C.  A.  405,  101  Fed.  399 — ^McKnlght  v.  Unit- 
ed SUtes,  61  C.  C.  A.  286,  113  Fed.  452— 
Brown  v.  Northwestern  Biut.  L.  Ins.  Co. 
55  C.  C.  A.  656,  119  Fed.  160 — Ex  parte 
Rodley,  182  Cal.  41,  64  Pac.  91. 

Compelling  allowance. 

Compelling   Obedience   to   Mandate   of 

Lower   Court,   see   infra,   IX.   m. 
Compelling   Allowance   of   Appeal,    see 

infra,  2717-2719. 
Compelling  Issuance  of  Supersedeas,  see 

infra,  2748,  2749. 
Compelling  Signing,  or  Settling  of  Bill 

of    Exceptions,    see    infra,    3517- 

3522. 

2650.  A  writ  of  mandamus  will  not  be 
issued  to  compel  the  circuit  court  to  al- 
low a  writ  of  error,  to  fix  the  penalty  of 
a  bond,  and  sign  a  citation  on  the  writ, 
where  it  does  not  appear  that  application 
has  been  made  to  either  of  the  judges  of 
the  court, — ^no  formal  allowance  by  the 
court  being  necessary,  and  there  being  the 
further  remedy  of  application  to  any  justice 
of  the  supreme  court.  Re  Barksdale  (Re 
Virginia  Comrs.)  112  U.  S.  177,  5  Sup.  Ct. 
Rep.  421,  28:  691 
Cited  in  Red  Riyer  Cattle  Co.  y.  Needham,  47 

Fed.  360. 


b.  Where  Writ  Runa  to  a  State  Court, 

Friyolousness  of  Federal  Question  as  Ground 

for  Refusing,  see  supra.  III.  d,  9,  5. 
See  also  supra,  2304. 

2651.  The  proyision  for  the  allowance  of 
a  writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  a  state  court  in  cases 
inyolying  Federal  questions,  whieh  is  made 
by  the  judiciary  act  of  September  24,  1789, 
§  26,  is  authorized  by  the  judiciary  article 
of  the  Constitution  of  the  United  States. 
Martin  y.  Hunter,  1  Wheat.  304,  4:  97 
Cited  in  Whltten  y.  Tomllnson,  160  U.  S.  238, 

40  L.  ed.  411,  16  Sap.  Ct.  Rep.  297. 

2652.  Writs  of  error  from  the  Supreme 
Court  of  the  United  States  to  state  courts 
are  required  by  U.  S.  Rey.  Stat.  §  1003,  U. 
S.  Comp.  Stat.  1901,  p.  713,  to  be  issued 
in  the  same  manner  and  under  the  same 
regulations,  and  are  to  haye  the  same  effect, 
as  though  the  judgment  or  decree  com- 
plained of  had  been  rendered  or  passed  in  a 
court  of  the  United  States.  Miller  y.  Texas, 
163  U.  S.  535,  14  Sup.  Ct  Rep.  874, 

38:812 

Editorial  note. 

[Practice  and  procedure  as  to.    66  t._'R-A\ 

834.] 

When  disallowed. 

2653.  A  writ  of  error  to  a  state  court  is 
not  a  matter  of  right.  In  general,  the  al- 
lowance will  be  made  where  the  decision  ap- 
pears to  haye  involyed  a  Federal  question. 
Gleason  y.  Florida  ex  rel.  Attofney  General, 
9  WaU.  779,  19:  730 
Twitchell  v.  PennsyWania,  7  Wall  321, 

19:223 

2654.  A  writ  of  error  ought  not  to  be  al- 
lowed by  this  court  if  it  is  apparent  upon 
the  face  of  the  record  that  the  issue  of  the 
writ  could  only  result  in  affirmance  of  the 
judgment.  Re  Spies  (Spies  y.  Illinois)  123 
U.  S.  131,  8  Sup.  Ct.  Rep.  21,  31:  80 
Cited  in  Re  Kemmler,  136  U.  8.  488,  84  L.  ed. 

621,  10  Sap.  Ct.  Rep.  980. 

2655.  A  writ  of  error  to  the  highest 
court  of  a  state  is  not  allowed  as  of  right, 
and  ought  not  to  be  sent  oi;^t,  when  the 
Supreme  Court  of  the  United  States,  after 
hearing,  is  of  opinion  that  the  issue  of  the 
writ  could  only  result  in  the  affirmance  of 
the  judgment.  Re  Kemmler,  136  U.  8. 
436,  10  Sup.  Ct.  Rep.  930,  34:  619 
Cited  in  Re  Buchanan,  158  U.  S.  86,  39  L. 

887,  15  Sup.  Ct  Rep.  723. 


2656.  An  application  for  a  writ  will  be 
fused  when  the  Supreme  Court  of  the  United 
States,  after  hearing,  is  of  the  opinion  that 
it  is  apparent  upon  the  face  of  the  record 
that  the  allowance  of  the  writ  could  only 
result  in  the  affirmance  of  the  judgment. 
Re  Spies  (Spies  y.  Illinois)  123  U.  S.  IZl, 
8  Sup.  Ct.  Kep.  22.  31 :  80 

Necessity  of. 

2657.  The  issuance  of  a  citation  is  not  the 
equiyalent   of   the   allowance   of   the    writ 
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of  error.    Gleason  t.  Florida  er  rel.  Attor- 
ney Geoml,  9  Wall.  779,  19:  730 

2658.  The  foundation  of  the  jurisdiction 
of  the  Federal  Supreme  Court  over  the 
judgments  of  state  courts  is  the  writ  of 
error.  Gleaaon  ▼.  Florida  ex  rel.  Attorney 
General,  9  Wall.  779,  19:  730 

2659.  Allowance  of  a  writ  of  error  to  the 
supreme  court  of  a  state  is  indispensable 
to  the  jurisdiction  of  this  court,  to  revise 
the  state  judgment.  Hartford  F.  Ins.  Co. 
T.  Van  Duzer,  9  Wall.  784,  19:  827 
Gleason  v.  Florida,  9  Wall.  779,  19:  730 
Cited  In  Hartford  F.  Ins.  Co.  ▼.  Van  Duzer,  9 

Wall.  784.  19  L.  ed.  827— Felix  v.  Scham- 
weber,  125  U.  S.  69,  81  L.  ed.  689,  8  Sup. 
Ct  Rep.  759— Bntler  t.  Gage.  138  U.  S.  55. 
84  L.  ed.  S71.  11  Sap.  Ct.  Rep.  235— The 
Spark  V.  Lee  Choi  Chum.  1  Sawy.  715,  Fed. 
Cbs.  No.  18,206 — ^Tasaymon  ▼.  Twombley,  5 
Sawy.  82.  Fed.  Cas.  No.  13.810— State  r.. 
Ultchell,  29  Fla.  316,  10  So.  746. 

2660.  Where  the  writ  of  error,  though 
properly  allowed,  has  never  actually  heen 
issued,  the  Supreme  Court  of  the  United 
States  is  without  jurisdiction.  Ex  parte 
Ralston,  119  U.  8.  613,  7  Sup.  Ct.  Rep.  317, 

30:606 

Wbo  may  Issue  or  allow. 

Who    may    allow    Appeal,    see    infra, 

2710-2716. 
Presumption  as  to,  see  infra,  4175. 

2661.  A  writ  of  error  to  a  state  court 
can  only  issue  upon  allowance  either  hy  the 
proper  judge  of  the  state  court,  or  by  a 
justice  of  the  Federal  Supreme  Court.  Glea- 
■on  V.  Florida  ex  rel.  Attorney  General,  9 
Wall.  779,  19:  730 
Northwestern   Union   Packet   Co.   v.   Home 

Ins.  Co.  154  U.  S.  588,  Appx.  and  14  Sup. 

Ct  Rep.  1168,  20:  463 

Hartford  F.  Ins.  Co.  v.  Van  Duzer,  9  Wall. 

784,  note,  19:  827 

2662.  The  allowance  of  a  writ  of  error  is 
the  act  of  either  the  presiding  judge  of  the 
state  court  or  a  judge  of  the  United  States 
Supreme  Court.  Buel  v.  Van  Ness,  8 
Wheat.  312,  5:  624 
Cited  in  Qreely  ▼.  Townsend,  25  Cal.  608. 

2663.  When  the  court  is  composed  of  a 
single  judge  or  chancellor,  the  writ  of  er- 
ror may  be  allowed  by  him;  in  other  cases 
it  can  only  be  allowed  by  the  chief  jif  "e 
of  the  state  court,  or  by  a  justice  of  the 
Supreme  Court  of  the  United  States.  Bar- 
temeyer  v.  Iowa,  14  Wall,  26,  20:  792 
CUed  In  Havnor  ▼.  New  Tork,  170  U.  8.  411, 

42  L.  ed.  1088,  18  Sap.  Ct.  Rep.  631. 

2664.  A  writ  of  error  is  properly  allowed 
where  signed  in  the  absence  of  the  chief 
jtistice,  by  a  judge  who  described  himself 
as  presiding  judge  of  the  highest  state  court, 
since  it  will  be  presumed  that  he  was  such 
at  the  time  of  signing.  Butler  v.  Gage,  138 
U.  a  52,  11  (Sup.  Ct.  Rep.  235,  34:  869 

2665.  A  writ  of  error  to  the  superior 
eoort  of  Buffalo  may  be  allowed  by  the 
ehief  judge  of  the  New  York  c0urt  of  ap- 


peals to  review  a  jydgment  entered  in  the 
inferior  state  court  upon  the  remission  of 
the  proceedings  to  that  court.  Aldrich  v. 
i^tna  Ins.  Co.  8  Wall.  491,  19:  473 

2666.  A  writ  of  error  allowed  and  a  cita- 
tion signed  by  an  associate  judge  of  the 
New  York  court  of  appeals,  who  does  not 
purport  to  act  as  chief  judge  or  chief  judge 
pro  tern.,  is  not  sufficient,  under  U.  S.  Rev. 
Stat.  §  999,  U.  S.  Comp.  Stat.  1901  p.  712, 
to  give  jurisdiction  to  the  Supreme  Court 
of  the  United  States,  although  there  is  an 
affidavit  by  counsel  that  the  chief  judge 
of  the  court  is  abroad  in  Europe,  and  will 
be  for  some  space  of  time  to  come.  Havnor 
V.  New  York,  170  U.  S.  408,  18  Sup.  Ct. 
Rep.  631,  42:  1087 
Oited  in  United  States  v.  Pena,  176  U.  S.  502, 

44  L.  ed.  252.  20  Sup.  Ct  Bep.  165. 

2667.  It  seems  very  doubtful  whether  the 
clerk  of  a  state  court,  on  the  allowance  of 
the  chief  justice  of  that  court,  can  issue  a 
writ  of  error  to  the  United  States  Supreme 
Court.  The  prevailing  custom  has  been  for 
the  clerk  of  the  latter  court  or  of  the  cir- 
cuit court  for  the  proper  district  to  issue 
the,  writ.  Re  Ralston,  119  U.  S.  613,  7 
Sup.  Ct.  Rep.  317,  30:  506 

■2668.  A  writ  of  error  to  the  supreme 
court  of  Iowa  may  be  issued  by  the  clerk 
of  that  court,  and  the  writ  may  be  allowed, 
the  citation  signed,  and  the  bond  approved 
by  the  chief  justice  of  that  court,  as  in  the 
case  of  error  from  the  circuit  court,  under 
the  provision  of  the  act  of  1838,  chap.  96. 
§  9,  that  writs  of  error  and  appeal  shall 
be  allowed  and  taken  from  the  territorial 
courts  to  the  Supreme  Court  in  the  same 
manner  and  under  the  same  regulations  as 
from  the  circuit  courts  of  the  United  States. 
Sheppard  v.  Wilson,  5  How.  210,  12:  120 
Oited  in  Sheppard  v.  Wilson,  6  How.  278,  12 
L.  ed.  435 — ^Miller  v.  Texas,  153  U.  8.  537, 
88  L.  ed.  813,  14  Sup.  Ct.  Rep.  874. 

Practice. 

2669.  Argument  on  an  application  for  the 
allowance  of  such  a  writ  of  error  has  in  some 
instances  been  allowed  before  the  full  bench 
of  the  Federal  Supreme  Court  because  of 
the  urgency  of  the  case  and  its  importance. 
Twitchell  v.  Pennsylvania,  7  Wall.  321, 

19:  223 

Spies  V.  Illinois,  123  U.  S.  143,  8  Sup.  Ct. 

Rep.  21,  31:80 

2670.  An  application  for  a  writ  of  error 
will  not  be  entertained  by  the  court  in  ses- 
sion, except  when  a  justice  thereof,  upon 
consideration  of  the  record,  deems  it  proper 
under  special  circumstances  to  indorse 
thereon  a  request  that  counsel  be  permitted 
to  proceed  in  that  way.  Re  Ingalls,  139  U. 
S.  548,  11  Sup.  a.  Rep.  652,  35:  266 
Oited  in  Wade  v.  Lawder,  165  U.  8.  628,  41 

L.  ed.  852,  17  Sup.  Ct.  Rep.  435. 

5.  Service  of  Writ. 

See  also  infra,  2684,  2751. 

2671.  The  service  of  a  writ  of  error  from 
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the  Federal  Supreme  Court  is  the  lodging 
of  a  copy  thereof  for  the  adverse  party  in 
the  office  of  the  clerk  where  judgment  was 
rendered.    Wood  y.  Lide,  4  Granch,  180, 

2:588 

2672.  A  writ  of  error  is  served  when  de- 
posited with  the  clerk  of  the  court,  and  if 
he  makes  return  by  sending  to  this  court 
a  transcript  in  due  time,  this  court  has  ju- 
risdiction to  decide  the  case,  although  the 
original  writ  may  have  been  lost  or  de- 
stroyed before  it  reaches  this  court.  Mus- 
sina V.  Cavazos,  6  Wall.  355,  18:  810 
DistinouiBhed  in  Guarantee  Trust  ft  8.  D.  Co. 

V.  Buddlngton,  23  Fla.  620,  2  So.  886. 

Cited  in  Grigsby  y.  Purcell,  90  U.  8.  607,  26 
L.  ed.  364 — Bondurant  v.  Watson*  103  U. 
S.  279,  26  L.  ed.  447 — Scarborough  v.  Par- 
goud,  108  U.  S.  668,  27  L.  ed.  824,  2  Sup.  Ct. 
Rep.  877 — Pol  leys  v.  Black  River  Improv. 
Co.  113  U.  S.  88,  28  L.  ed.  938,  6  Sup.  Ct. 
Rep.  369 — Caillot  v.  Deetken,  118  IT.  S.  216, 
28  L.  ed.  983,  6  Sup.  Ct.  Rep.  432— Bz 
parte  Ralston,  119  U.  S.  614,  30  L.  ed.  607, 
7  Sup.  Ct.  Rep.  817 — Mutual  L.  Ins.  Co.  v. 
Phlnney,  178  U.  S.  33o.  44  L.  ed.  1092,  20 
Sup.  Ct  Rep.  900 — Connecticut  F.  Ins.  Co. 
V.  Oldendorff,  10  C.  C.  A.  380,  44  U.  S. 
App.  487,  73  Fed.  89 — Mutual  L.  Ins.  Co.  v. 
Phlnney,  22  C.  C.  A.  423,  48  U.  S.  App.  78, 
76  Fed.  618 — Burnham  v.  North  Chicago 
Street  R.  Co.  30  C.  C.  A.  696,  69  U.  8.  App. 
274,  87  Fed.  169 — Sammls  v.  Wlghtman,  26 
Fla.  662,  6  So.  178 — Williams  v.  Hutchin- 
son, 26  Fla.  618,  7  So.  852— State  v.  Mit- 
chell,  29   Fla.   308,    10   So.   746. 

2673.  Service  of  the  writ  of  error  at  any 
'ime  before  the  return  day  is  sufficient. 
Wood  V.  lide,  4  Cranch,  180,  2:  588 

2674.  Under  the  11th  section  of  the  act 
of  June,  1872,  the  supersedeas  bond  may  be 
executed  sixty  days  after  the  rendition  of 
the  judgment,  and  later  with  the  permission 
of  the  designated  judge,  and  the  writ  of 
error  may  be  served  at  any  time  before,  or 
simultaneously  with,  the  filing  of  the  bond. 
Western  U.  Teleg.  Co.  v.  Eyser,  19  Wall. 
419,  22: 43 
Cited  in  McCarley  v.  McGhee,  108  Fed.  495 — 

White  v;  Bruce,  48  C.   C.  A.  407,  109  Fed. 
862. 

2675.  The  filing  of  the  approved  bond 
to  stay  proceedings  pending  error  or  appeal 
from  a  judgment  of  the  district  or  circuit 
court  is  the  substantial  requirement  of  § 
11  of  the  remedial  act  of  1872  (17  SUt.  at 
L.  196) ;  and,  the  section  being  silent  as 
to  the  writ,  the  latter  is  impliedly  allowed 
to  be  served  before  or  with  the  bond,  not- 
withstanding that  by  the  23d  section  of 
the  judiciary  act  of  1789  a  writ  of  error 
could  operate  as  a  stay  only  when  served 
within  ten  days  after  the  judgment  or  de- 
cree. Western  U.  Teleg.  Co.  v.  Eyser,  19 
Wall.  419,  22:  43 
Cited  in  Watson  v.  May  berry,   16  Utah,  269, 

49   Pac.   479. 

2676.  The  fact  that  another  writ  of  er- 
ror and  another  citation,  not  served,  were 
issued,  cannot  prejudice  the  writ  and  cita- 
tion which  were  duly  issued  and  served. 
Davidson  v.  Lanier,  4  Wall.  447,       18:  377 


Editorial  note. 

[Practice  and  procedure  as  to.  66  Tj.R,A. 
840.] 

0.  When  BeUimahte. 

Return  of  Writ  Generally,  see  infra,  IV.  k. 
New  CStation  on  Changing  Return  Day,  see 

infra,  3031. 
Waiver   of    Defects,   see   infra,   3048-3060, 

3060. 
Amending  Writ  so  as  to  Change  time,  see 

infra,  3081-3087. 

2677.  The  writ  of  error  must  be  made  re- 
turnable on  the  day  certain  therein  named. 
Corrall  v.  Dorsey,  20  How.  204,       15:  803 

2678.  The  form  of  writ  of  error  adopted 
and  transmitted  to  the  clerks  of  the  Fed- 
eral circuit  courts  pursuant  to  the  act  of 
May  8,  1792,  made  such  writ  returnable  on 
the  first  day  of  the  term  of  the  Supreme 
Court  next  ensuine  the  issuing  of  the  writ. 
Insurance  Co.  of  Valley  of  Va.  ▼.  Mordecai, 
21  How.  195,  16:  94 
Porter  v.  Foley,  21  How.  393,             16:  154 

2679.  When  a  writ  of  error  is  made  re- 
turnable on  the  wrong  day,  it  will  be  dis- 
missed. Puget  Sound  Agri.  Co.  t.  Pierce 
County,  6  Wall.  246,  18:  739 
Porter  v.  Foley,  21  How.  393,  16:  154 
Insurance  Co.  ▼.  Mordecai,  21  How.  195, 

16:  94 
Carroll  v.  Dorsey,  20  How.  204,  15:  803 

Cited  in  Castro  v.  United  States,  8  Wall.  50, 
18  L.  ed.  164 — Puget  Sound  Agri.  Co.  v. 
Pierce  Countj,  6  Wall.  246,  18  L.  ed.  740^ 
Washington  v.  Dennison,  6  Wall.  496,  18 
L.  ed.  863 — ^The  protector  (t^reeborn  v.  The 
Protector)  11  Wall.  86,  20  L.  ed.  48— Wal- 
ton  V.  Marietta  Chair  Co.  157  U.  S.  345.  30 
L.  ed.  726,  15  Sup.  Ct.  Bep.  626 — Woolridge 
▼.  McKenna,  8  Fed.  665^Sammi8  v.  Wlght- 
man, 26  Fla.  653,  6  So.  173. 

2680.  A  mistake  of  a  year  in  the  return 
day  does  not  require  dismissal  where  the 
citation  issued  with  the  writ  of  error  di- 
rected the  defendant  in  error  to  appear  on 
the  proper  day,  "pursuant  to  a  writ  of 
error  filed."  McVeigh  v.  United  StatcR,  8 
Wall.  640,  19:  511 

2681.  A  writ  of  error  will  not  be  quanhed 
or  dismissed  because  of  the  intervention  of 
a  term  between  the  teste  and  the  term  to 
which  it  was  returnable.  Blackwell  v.  Pat- 
ten, 7  Cranch,  277,  3:  342 
Cited  in  United  States  v.  Jarvis,  8  Woodb.  A 

M.  224,  Fed.  Cas.  No.  16.469 — State  ▼.  Ken- 
nedy, 18  N.  J.  L.  26. 

2682.  A  writ  of  error  will  be  dismissed 
for  the  omission  to  state  with  certainty  its 
return  day.  Sea  v.  Connecticut  Mut.  L.  Ins. 
Co.  154  U.  S.  659  Appx.  and  14  Sup.  Ct. 
Rep.  1191,  25:  772 

2683.  A  writ  of  error  returnable  on  a  day 
different  from  the  one  required  is  not  au- 
thorized by  law  nor  by  the  rules  and  prac- 
tice of  this  court,  and  is  not  amendable. 
Insurance  Co.  of  Valley  of  Va.  v.  Mordecai, 
21  How.  195,  IS:  94 
Porter  v.  Foley,  21  How.  893,          16:  1M 


APPEAL  AND  ERROR,  IV.  f.  1,  2. 


459 


2684.  By  a  rule  adopted  at  the  December 
term.  1S67,  if  the  judgment  sought  to  be 
reviewed  was  rendered  less  than  thirty 
days  before  the  first  day  of  the  next  term 
of  the  Federal  Supreme  Court,  the  writ  of 
error  might  be  made  returnable  on  the  3d 
Monday  of  the  term,  and  be  served  before 
that  day.  National  Bank  of  Commerce  v. 
National  Bank  of  Conunerce,  99  U.  S.  608, 

25:362 

/•  The  AppedL 
1,  In  QenerdL 

lime  of  Taking  and  Prosecuting,  see  supra, 

IV.  d. 
When  Appeal  is  Deemed  Begun,  see  supra, 

IV.  d,  3,  6. 
Description  of  Parties  in,  see  supra,  2486- 

2491. 
Retrospective  Statute  as  to,  see  Statutes, 

555. 

2685.  Appeals  from  the  circuit  courts  of 
the  United  States  are  subject  to  the  same 
nilefl,  regulations,  and  restrictions  as  are  or 
mty  he  prescribed  in  cases  of  writs  of  error. 
Danville"  V.  Brown,  128  U.  S.  503,  9  Sup. 
a.  Rep.  149.  32:  507 
Preebom  v.  The  Protector  (The  Protector) 

11  Wall.  82,  20:  47 

Owings  V.  Kincannon,  7  Pet.  399,       8:  727 

2686.  Appeals  in  admiralty  are  subject 
to  the  same  rules,  regulations,  and  restric- 
tions as  are  prescribed  by  law  in  cases 
of  writs  of  error.  Wilson  v.  Bell  (The 
LotUwanna)  20  Wall.  201,  22:  259 
CiU4  in  Braithwalte  v.  Jordan,  5  N.  D.  247, 

31  LJft.A.  258.  65  N.  W.  701. 

2686a.  Although  an  appeal  is  a  matter  of 
right  and  must  be  allowed  if  prayed,  it 
should  never  be  asked  for  without  some  ex- 
pectation of  a  reversal.  The  Douro  ▼•  United 
states  (The  Douro)  3  Wall.  584,        18:  168 

2687.  The  tribunals  of  the  United  States 
are  not  authorized  to  dispense  with  the 
express  provisions  of  the  acts  of  Congress 
regulating  appeals  and  writs  of  error,  on 
any  equitable  ground.  No  such  power  is 
{riven  them  by  law.  Saltmarsh  v.  Tuthill, 
12  How.  387,  13:  1034 
Cited  in  New  England  B.  Go.  ▼.  Hjde,  41  G.  G. 

A.  407.  101  Fed.  400. 

2688.  The  appellate  court  has  no  power 
to  dispense  with,  change,  or  modify  any  of 
the  regulations  established  by  law  for 
hringing  an  appeal.  United  States  v.  Cur- 
ry, 6  How.  106,  12:  363 
C{(«f  In  Saltmarab  ▼.  Tuthlll,  12  How.  389.  1\\ 

L,  ed,  1035 — Carroll  v.  Dorsey,  20  How.  207, 
15  L.  e<L  804 — Ex  parte  YallandlKham,  1 
Wftll.  251,  17  L.  ed.  593 — United  States  v. 
Toang,  94  U.  8.  259.  24  L.  ed.  153 — Brown 
T.  Evans,  18  Fed.  57 — Stevens  v.  Clark,  10 
C.  C.  A.  381,  18  U.  S.  App.  584,  62  Fed 
323— Wilmington  v.  RIcaud,  32  C.  C.  A. 
578,  61  U.  8.  App.  626,  90  Fed.  213— Wax- 
abachle  v.  Colcr.  34  C.  C.  A.  350.  92  Fed. 
2S5 — ^New  England  R.  Co.  v.  Hyde,  41  C. 
C.A.407,  101  Fed.  400— McDanlel  v.  Stroud, 
45  a  C.  ▲.  447.  3  N.  B.  N.  Rep.  505,   100 


Fed.  488 — Berliner  Gramophone  Co.  v.  Sea- 
man, 47  C.  C.  A.  632,  108  Fed.  716 — Tomp- 
kins ▼.  Mahoney.  32  Cal.  240 — Winter  v. 
People.  10  Colo.  App.  516,  51  Pac.  1006 — 
Driggs  V.  Hlgglns.  19  Fla.  104 — Seymour 
V.  Judd,  2  N.  Y.  466. 

2689.  Where  there  is  no  order,  judgment, 
or  decree  of  the  court  below  from  which 
an  appeal  could  be  taken,  an  order,  of  trans- 
fer of  the  cause  under  the  Act  of  June  30, 
1864,  providing  for  appeals  in  prize 
cases  directly  from  the  district  court  to  the 
Supreme  Court,  is  without  effect.  The 
Alicia  V.  United  States  (The  Alicia)  7 
Wall.  571,  19:84 

2690.  The  rule  of  the  district  court,  re- 
quiring an  appeal  to  be  in  writing  and 
tiled  with  the  clerk,  can  be  dispensed  with 
by  that  court.  Winslow  v.  Wilcox  (The 
Osborne)  105  U.  S.  447,  26:  1065 

Editorial  note. 

[Practice  and  procedure  as  to.  66  L.R^. 
841.] 

j9.  AUfnoance. 

Allowance  of  Writ  of  Error,  see  supra,  IV. 
e,  4. 

Allowance  as  Equivalent  of  Leave  to  Ap- 
peal, see  infra,  3944. 

As  Equivalent  of  Certificate  as  to  Jurisdic- 
tion of  Court  Below,  see  supra,  928. 

Revoking  Allowance,   see  infra,   2799-2801. 

When  Appeal  Regarded  as  Having  been  Al- 
lowed, see  infra,  3233. 

Presumption  as  to,  see  infra,  4172. 

See  also  supra,  2604;  infra,  2763,  2781, 
3006,  3038. 

2691.  The  allowance  by  the  court  in  ses- 
sion, before  the  end  of  the  term  at  which  the 
decree  was  rendered,  and  when  both  par- 
ties are  either  actually  or  constructively 
present,  is  an  adjudication  of  appeal,  which, 
if  docketed  in  time,  gives  the  supreme  court 
jurisdiction  of  the  subject-matter  of  the 
appeal,  with  power  to  make  such  subse- 
quent orders  as  are  necossary.  In  legal  ef- 
fect, the  judicial  allowance  of  appeal  in  this 
way  transfers  the  cause  to  this  court,  if 
the  appellant  docket  the  appeal  here  at 
the  proper  time.  If  not  docketed,  the  ap- 
peal which  has  been  allowed  becomes  in- 
operative for  want  of  due  prosecution. 
Grigsby  v.  Purceli,  99  U.  S.  505,  25:  354 
Mussina  v.  Cavazos,  6  Wall.  355,  18:  810 
United   States   v.   Gomez,   3   Wall.    752, 

18:  212 

Castro  v.  United  States,  3  Wall.  46, 

18:  163 
The  Virginia  v.  West,  19  How.   182, 

15:  594 
Hamilton  v.  Moore,  3  Dall.  371,  1 :  642 
Blair   v.    Miller,    4    Dall.    21,  1:724 

Cited  In  Brown  v.  McConnell,  124  U.  S.  492, 

31  L.  ed.  497.  8  Sup.  Ct.  Rep.  559 — Credit 
Co.   V.    Arkansas   C.   R.   Co.    128   U.   8.   259, 

32  L.  ed.  449,  9  Sup.  Ct.  Rep.  107— Janes 
V.  May,  Hempst  289,  Fed.  Cas.  No.  7,206c — 
Ex  parte  Dunn,  6  S.  C.  N.  S.  309. 

2692.  An  appeal  may  be  taken  before  a 
judge  in  vacation  as  well  as  in  court;  the 
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only  difference  being  that,  in  the  one  case, 

a  citation  is  necessary  in  order  to  give  the 

adverse  party  notice,  while  in  the  other  it 

is  not.    The  appeal  may  be  made  oralbr  or 

in    writing.     Hudgins   v.   Kemp,    18    How. 

530,  15:  511 

Cited  In  Hadson  v.  Parker,  150  U.  S.  283»  89 

L.  cd.  426,  15  Sup.  Ct.  Rep.  450 — Walter  ▼. 

Baltimore  &  O.  R.  Co.  6  App.   D.  C.  29 — 

First  Nat  Bank  v.  McAndrews,  7  Mont.  488, 

17  Pac.  554 — ^The  Zephyr  y.  Brown,  2  Wash. 
Terr.  46,  8  Pac.  186. 

2693.  A  party  wishing  an  appeal  should 
make  an  application  for  its  allowance  in 
open  court  or  to  the  judge  at  his  chambers, 
and  should  name  his  securities.  Mussina 
V.  Cavazos,  20  How.  280,  15:  878 

2694.  The  supreme  court  of  the  District 
of  Columbia  while  sitting  in  special  term 
can  allow  an  appeal  to  the  Supreme  Ck>urt 
of  the  United  States,  from  a  final  decree  of 
that  court  rendered  at  general  term.  Where 
the  allowance  is  thus  made  and  the  bond  ap- 
proved by  the  court,  the  chief  justice  may 
sign  the  citation.  Richards  v.  Mackall. 
113  U.  S.  539,  5  Sup.  Ct.  Rep.  535,    28:  1132 

2695.  Under  the  act  of  March,  1803,  it 
has  always  been  held  that  an  appeal  may 
be  prayed  in  court  when  the  decree  is  pro- 
nounced. If  the  appeal  be  prayed  after 
the  court  has  arisen,  the  party  must  pro- 
ceed in  the  same  manner  as  had  been  pre- 
viously directed  in  writs  of  error;  that  is, 
an  allowance  must  be  made  by  a  judge, 
and  a  citation  be  returnable  with  the  rec- 
ord, giving  the  adverse  party  twenty  days' 
notice  before  the  return  day.  Yeaton  v. 
Lenox,  7  Pet.  220,  8:  664 
Explained  in  National  Bank  of   Commerce  v. 

National  Bank  of  Commerce,  99  U.  8.  609, 
25  L.  ed.  362. 

Cited  In  YUlabolos  v.  United  States,  6  How. 
89,  12  L.  ed.  356 — United  States  v.  Curry,  6 
How.  113,  12  L.  ed  366 — Hudgins  v.  Kemp, 

18  How.  537,  16  L.  ed.  514 — Richards  v. 
Mackall,  113  U.  8.  642.  28  L.  ed.  1133,  5 
Sap.  Ct.  Rep.  535 — Hewitt  v.  Filbert,  116 
U.  S.  148,  29  L.  ed.  582,  6  Sup.  Ct.  Rep. 
819 — Green  v.  Lynn,  31  C.  C.  A.  249,  60 
U.   S.   App.   380,  87   Fed.   840. 

2696.  The  clerk  may,  and  should,  certify 
to  the  appeal  without  the  order  being  pre- 
viously entered.  Hudgins  v.  Kemp,  18  How. 
530,  15:511 

2697.  No  error  or  irregularity  in,  or  want 
of,  entry  of  clerk  can  deprive  appellant  of 
the  right  of  appeal.  Hudgins  v.  Kemp,  18 
How.  530,  15:511 
Cited  in  Hudgins  v.  Kemp,  18  How.  539,  15  L. 

ed.  514 — Otis  V.  The  Rio  Grande,  1  WoodB, 
697,  Fed  Cas.  No.  10,614 — Doane  v.  Glenn, 
1  Colo.  459— Knight  v.  Towles,  32  Fla.  475. 
14  So.  91. 

2698.  The  allowance  of  an  appeal  from  a 
circuit  court  of  appeals  in  a  bankruptcy 
case  on  certificate  of  a  justice  of  the  Su- 
preme Court  cannot  operate  as  an  adjudi- 
cation that  such  appeal  is  taken  within  the 
thirty  days  allowed  by  general  order  in  bank- 
ruptcy No.  36.  Conboy  v.  First  Nat.  Bank. 
203  U.  S.  141,  27  Sup.  Ct  Rep.  50,    51:  128 


Editorial  note. 

[Practice  and  procedive  as  to.  oi>  LJLA. 
841.] 

"What  constitvtes;  necessity  of  formed 
allowance. 

Allowance  of  Second  Appeal,  see  infra, 

3112-3114. 
See  also  infra,  2754,  2841-2843. 

2699.  A  formal  allowance  of  the  appeal  ia 
required  in  a  case  appealed  from  the  su- 
preme court  of  the  District  of  Columbia 
where  the  amount  in  dispute  is  less  than 
$1,000.    Pierce  v.  Cox,  9  Wall.  786,    19:  786 

2700.  When  the  proper  judge  takes  se- 
curity on  an  appeal,  and  signs  the  citation, 
when  one  is  necessary,  he  allows  the  appeal. 
No  formal  order  of  allowance  is  necessary. 
Brandies  v.  Cochrane,  105  U.  S.  262. 

26:  989 
Sage  ▼.  Central  R.  Co.  96  U.  S.  712, 

24:  641 

Washington,   6.    &   A.    R.    v.    Washington 

(Washington,  G.  &  A.  R.  Co.  v.   Bradlev) 

7  Wall.  575,  19:  274 

Limited  in  Norcross  v.  Nave  A  McC.  Mercantile 

Co.  42  C.  C.  A.  30,  101  Fed.  797. 

Cited  In  Brandies  v.  Cochrane.  105  U.  S.  262. 
26  L.  ed.  989 — Brown  v.  McConnell,  124  V. 
8.  400,  31  L.  ed.  496.  8  Sup.  Ct  Rep.  559 — 
Credit  Co.  v.  Arkansas  C.  R.  Co.  128  U.  S. 
261,  32  L.  ed.  449,  9  Sup.  Ct.  Rep.  107 — 
Harkrader  v.  Wadley.  172  U.  S.  163,  43  L. 
ed.  404,  19  Sup.  Ct.  Rep.  119 — Re  McKenzie 
180  U.  S.  547,  45  L.  ed.  662,  21  Sup.  Ct. 
Rep.  468 — Louisville  Trust  Co.  v.  Stockton. 

18  C.  C.  A.  409.  41  U.  8.  App.  679.  72  Fed. 
2 — Farmers'  Loan  &  T.  Co.  v.  Chicago  & 
N.  P.  R.  Co.  19  C.  C.  A.  479.  34  U.  S.  App. 
626,  73  Fed.  316 — Re  Woerishoffer.  21  C.  C. 
A.  176,  41  U.  8.  App.  411.  74  Fed.  916 — 
Wickelman  v.  A.  B.  Dick  Co.  29  C.  C.  A. 
437,  57  U.  S.  App.  196,  85  Fed.  851 — De 
Lemos  v.  United  States,  46  C.  C.  A.  196,  107 
Fed.  122— Re  Fiechtl,  46  C.  C.  A.  498.  107 
Fed.  619->-LoveIess  v.  Ransom,  48  C.  C.  A. 
436,  109  Fed.  391 — Anderson  v.  Comptois, 
48  C.  C.  A.  6,  109  Fed.  976 — Gorham  v. 
Broad  River  Twp.  113  Fed.  84 — Williams 
Bros.  V.  Savage,  56  C.  C.  A.  649,  120  Fed. 
499 — Chamberlain  Transp.  Co.  v.  South  Riv- 
er Coal  Co.  61  C.  C.  A.  110.  126  Fed.  166 — 
Simpson  V.  First  Nat.  Bank,  63  C.  C.  A. 
373,  129  Fed.  259 — Lockman  v.  Lang,  €(5  C 
C.  A.  624.  132  Fed.  4 — Zephyr  v.  Brown,  2 
Wash.  Terr.  46,  3  Pac.  186. 

2701.  An  appeal  is  taken  by  filing  the  pe- 
tition for  and  allowance  of  appeal,  the  ap- 
peal bond,  and  citation,  or  the  appeal  bond 
alone,  in  the  clerk's  office  of  the  court  from 
which  the  appeal  is  made.  Credit  Co.  t. 
Arkansas  C.  R.  Co.  128  U.  S.  268,  9  Sup. 
Ct.  Rep.  107,  32:  448 
Cited  in  Hudson  v.  Parker.  166  V.  8.  288.  39 

L.  ed.  428.  15  Sup.  Ct.  Rep.  450 — Harkrad- 
er V.  Wadley.  172  U.  8.  163,  43  L.  ed.  404, 

19  Sup.  Ct.  Rep.  119 — Re  McKencIe,  180  U. 
8.  546.  45  L.  ed.  661,  21  Sup.  Ct.  Rep.  468 — 
Stevens  v.  Clark.  10  C.  C.  A.  383,  18  V.  S. 
App.  584,  62  Fed.  324 — Green  v.  Lynn.  31 
C.  C.  A.  249,  50  U.  S.  App.  380,  87  Fed. 
840. 

2702.  The  filing  of  a  paper,  sufficient  in 
form  for  an  appeal,  with  a  clerk  of  the 
court  of  claims,  is  taking  the  appeal.    Delay 
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m  snbeequent  proeeedingB  does  not  touch  its 
vElidJty.  United  SUtes  ▼.  Adams,  6  Wall. 
101,  18: 792 

2703L  The  signing  of  the  citation  in  time 
by  the  lower  court  without  taking  the  re- 
quisite security  is  a  sufficient  allowance 
of  the  appeal.  Stewart  y.  Masterson,  124 
U.  S.  493,  8  Sup.  Ct.  Rep.  561,  31 :  507 

Brown  y.  McConnell,  124  U.  S.  489,  8  Sup. 

a.  Rep.   559,  31 :  495 

Oitti  in  Anderson  ▼.  Comptois,  48  C.  C.  A.  6, 
109  Fed.  976 — Walter  t.  Baltimore  &  O.  R. 
Co.  0  App.  D.  C.  29. 

2704.  Prayer  for  an  appeal  and  order  al- 
lowing it  constitute  a  valid  appeal.  The 
bond  is  not  essential  to  it.  Edmonson  v. 
Bloomshire,  7  Wall.  306,  19:91 
IHttinouithed  In  VaiU  v.  New  Shoreham,  18  R. 

L  410,  28  Atl.  344. 

Oited  in  Peagh  r.  Davis,  110  U.  S.  228,  28  L. 
cd.  128,  4  Sup.  Ct  Rep.  17 — ^Kingsbury  v. 
Bnckner,  134  U.  S.  682,  88  L.  ed.  1059,  10 
Bnp.  Ct.  Rep.  638 — The  Spark  v.  Lee  Choi 
Chum,  1  Sawy.  715,  Fed  Cas.  No.  18,206 — 
liuaymon  v.  Twombley,  S  Sawy.  82,  Fed. 
Cu.  No.  13.810 — Gunther  v.  Liverpool  & 
L.  4  O.  Ins.  Co.  85  Fed.  851 — Oreen  v.  Lynn, 
81  C.  C.  A.  249.  50  U.  8.  App.  880.  87  Fed. 
840~Wa!ker  v  Houshteling,  44  C  C.  A.  10, 
104  Fed.  514 — Berliner  Gramophone  Co.  v. 
Seaman,  47  C.  C.  A.  632,  108  Fed.  717— 
LoTeless  v.  Ransom,  48  C.  C.  A.  435,  109 
Fed  891 — Chow  Loy  v.  United  States.  50 
C.  C.  A.  282,  112  Fed.  357— Bradley  v.  Gait, 
6  Mackey,  323 — ^Talty  v.  District  of  Colum- 
bia, 20  App.  D.  C.  492 — Schleicher  v.  Runge, 
90  Tex.  457,  89  S.  W.  270. 

2705.  Entries,  on  stipulation  of  parties, 
of  orders  extending  the  time  for  filing  an 
appeal  hond  and  certificate  of  evidence,  are 
equivalent  to  an  order  at  the  respective 
dates  renewing  the  allowance  of  the  appeal 
in  open  court  in  the  presence  of  both  par- 
ties. Goodwin  v.  Fox,  120  U.  S.  775,  7 
Sup.  Ct.  Kep.  779,  30:  815 

2706.  This  court  will  not  dismiss  because 
the  record  shows  no  allowance  of  appeal, 
when  it  is  shown  by  affidavit  that  an  ap- 

eal  was  actually  allowed.  Chicago  v.  Bige- 
ow,  131  U.  S.  xciii.  Appx.  and  19:  257 

IfeoesBltj  generally. 

Neceasity  of  Allowing  Writ  of  Error, 
see  supra,   2645,   2646. 

2707.  An  appeal  may  be  dismissed  where 
it  was  not  allowed  by  the  court  below. 
Bsml  T.  Western  Transp.  Co.  (Barrell  v. 
Ths  Mohawk)  3  Wall.  424,  18:  168 
Monger  v.  Shirley,  131  U.  S.  ex.  Appx.  and 

20:  635 
DitUmguUhed  in  Nicholson  v.  Chicago,  6  Bias. 
90  Fed.   Cas.   No.  10,248. 

0it9d  in  Warner  v.  Texas  &  P.  R.  Co.  4  C.  C. 
A.  672,  2  U.  S.  App.  647,  64  Fed.  922— 
Green  v.  Lynn,  31  C.  C.  A.  249,  50  U.  S. 
App.  380,  87  Fed.  840. 

2708.  Without  an  allowance  of  appeal, 
tluB  eourt  can  not  acquire  jurisdiction. 
Pierce  v.  Cor,  9  Wall.  786,  19:  786 
Cited  in  The  Spark  v.  Let  Choi  Chum,  1  Sawy. 

718,    Fed.    Cas.    No.    18,206 — Tasaymon    v. 
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Twombley,  5  Sawy.  82,  Fed.  Cas.  No.  13,810 
— Green  v.  Lynn,  31  C.  C.  A  249,  60  U.  S. 
App.   880,  87   Fed.  840. 

2709.  The  Supreme  Court  has  no  juris- 
diction of  an  appeal,  unless  it  has  been  al- 
lowed by  some  act  of  Congress  and  has  been 
brought  in  substantial  conformity  with  the 
legislative  directions.  Castro  v.  United 
States,  3  Wall.  46,  18:  163 
Cited  in  Cotter  v.  Alabama  G.  S.  R.  Co.  10  C. 

C.  A.  36,  22  U.  S.  App.  372,  61  Fed.  748— 
Re  Gold  Street,  2  Dak.  40,  3  N.  W.  311— 
Griggs  V.  Higgings,  19  Fla.  104. 

Who  may  allow. 

Who  may  Issue  Writ  of  Error,  see  su- 
pra, 2647-2649. 

2710.  Whoever  can  sign  a  citation  may 
allow  an  appeal.  Sage  v.  Central  R.  Co.  96 
U.  S.  712,  24:  641 

2711.  A  district  judge  sitting  in  the  cir- 
cuit court  may  allow  appeals  from  its  de- 
cisions.    Rodd  V.  Heartt,   17  WaU.  354, 

21 :  627 

Oited  in  Baker  v.  Power,  124  U.  S.  169,   81 

L.  ed.  883,  8  Snp.  Ct.  Rep.  416^Huntlngton 

V.  Laidley,  176  U.  S.  677,  44  L.  ed.  634,  20 

Sup.  Ct.  Rep.  626. 

2712.  Direct  appeals  from  circuit  or  dis- 
trict courts  to  the  Federal  Supreme  Court 
under  the  circuit  courts  of  appeals  act  of 
March  3,  1891,  may,  by  the  express  terms  of 
United  States  Supreme  Court  rule  36,  "be 
allowed  in  term  time  or  in  vacation,  by  any 
justice  of  this  court,  or  by  any  circuit  judge 
within  his  circuit,  or  by  any  district  jud^e 
within  his  district."  Re  Claasen,  140  U.  S. 
200,  11  Sup.  Ct.  Rep.  735.  35:  409 

2713.  An  appeal  may  be  allowed  by  an  as- 
sociate justice  of  the  court  of  private  land 
claims  by  virtue  of  §  9  of  the  act  creating 
that  court,  which  provides  for  appeals  in 
the  same  manner  and  upon  the  same  condi- 
tions as  appeals  from  circuit  courts  of  the 
United  States,  in  which,  by  U.  S.  Rev.  Stat. 
§  999,  U.  S.  Comp.  Stat.  1901,  p.  712,  any 
judge  of  such  court  has  the  power  to  act. 
United  States  v.  Pena,  175  U.  S.  500,  20 
Sup.  Ct.  Rep.  165,  44:  251 

2714.  The  power  to  allow  an  appeal  is 
not  confined  to  the  justice  assigned  to  the 
particular  circuit  in  which  the  court  that 
rendered  the  decree  is  held.  Sage  v.  Central 
R.  Co.  96  U.  S.  712,  24:  641 
Oited  in  Hudson  v.  Parker,  156  U.  S.  283,  30 

L.  ed.  426,  15  Sup.  Ct  Rep.  450. 

2715.  The  supreme  court  of  the  District 
of  Columbia  may,  while  sitting  in  special 
term,  allow  an  appeal  from  a  judgment  of 
such  court  rendered  at  a  general  term. 
Richards  v.  Mackall,  113  U.  S.  539,  5  Sup. 
Ct.  Rep.  535,  28:  1132 
Oited  in  Mackall  v.  Richards,  116  U.  S.  47,  29 

L.  ed.  559,  6  Sup.  Ct.  Rep.  234. 

2716.  The  regulations  which  the  Supreme 
Court  of  the  United  States,  acting  in  ac- 
cordance with  the  act  of  March  3,  1863,  pre- 
scribed to  govern  the  taking  of  appeals  from 
the  court  of  claims  require  an  order  of  al- 
lowance of  such,  appeals,  either  by  the  court 
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of  claims,  or  by  the  chief  justice  thereof 
in  vacation.  United  States  v.  Adams,  6 
Wall.   101,  18:  792 

Compelling:  allowance. 

Compelling  Allowance  of  Writ  of  Error, 

sep  supra,  2650. 
Compelling  Issuance  of  Supersedeas,  see 

infra,  2748,  2749. 
Compelling  Signing,  or  Settling  of  Bill 

of    Exceptions,    see    infra,    3517- 

3522. 
Compelling   Obedience    to    Mandate    of 

Lower  Court,  see  infra,  IX.  m. 

2717.  Mandamus  lies  to  a  judge  of  an 
inferior  court  to  show  cause  why  an  appeal 
should  not  be  allowed.  Mussina  v.  Cavazos, 
20  How.  280,  15:  878 
Cited  In  The  Zephyr  t.  Brown,  2  Wash.  Terr. 

47,  8  Pac.  186. 

2718.  A  writ  of  mandamus  may  be  issued 
directing  the  circuit  court  to  allow  an  ap- 
peal, but  a  clear  right  to  appeal  must  be 
shown.  United  States  v.  Gomez,  3  Wall. 
752,  18:  212 
Re  United  States    (Vigo's  Case)    21   Wall. 

648.  22:  690 

Re  Cutting,  94  U.  S.  14,  24:  49 

Re  Jordan,  94  U.  S.  248,  24:  123 

Re  South  &  North  Ala.  R.  Co.  95  U.  S.  221, 

24:  355 
Cited  in  Thorn  v.  Plttard,  10  C.  C.  A.  855,  8 

U.  8.  App.  597,  62  Fed.  235— United  States 

ex  rel.  Steinmetx  y.  Allen,  22  App.  D.  C.  61 

— Delgrado  ▼.  Chavez,  5  N.  M.  648,  25  Pac. 

948 — State  t.   Sneed,   105  Tenn.  728,   58   8. 

W.   1070— State  t.  Hart.   19  Utah.   444.  67 

Pac.    415 — Crooks   v.    Fourth    Judicial    Dlst. 

Court,  21  Utah,   108,  59  Pac.  529 — Page  ▼. 

Clop  ton,  80  Gratt.  419 — ^Richardson  ▼.  Far- 

rar,  88  Va.  773,  15  S.  B.  117. 

2719.  Mandamus  is  the  exclusive  remedy 
where  a  petition  for  appeal  is  improperly 
denied;  and  it  is  an  appropriate  remedy  to 
compel  the  clerk,  in  case  of  refusal,  to  pre- 
pare and  deliver  the  transcript.  United 
SUtes  V.  Gomez,  3  Wall.  752,  18:  212 
Cited  In  Bz  parte  Bradley,  7  Wall.  376,  19  L. 

ed.  218 — ^The  Secretary  v.  McGarrahan  (Cox 
▼.  United  States)  9  Wall.  809,  19  L.  ed.  582 
— ^Be  Pennsylvania  Co.  187  U.  8.  452.  84  L. 
ed.  739.  11  Sap.  Ct.  Rep.  141 — ^Re  Barstow, 
54  Ark.  552.  16  S.  W.  574 — Church  T.  United 
Stotes,  Fidelity  &  D.  Co.  18  App.  D.  C.  266. 

g.  Further  Proceeilings  Pending  Error 
or  Appeal;  Supersedeas, 

1,  In  General. 

Time  for  Taking  and  Prosecuting  Appeal  or 
Error  When  Supersedeas  is  Desired,  see 
supra,  IV.  d. 

Amount  for  which  Bond  must  be  Given 
when  Supersedeas  Desired,  see  infra, 
2890—2898. 

Additional  Security,  see  infra,  2901,  2904, 
2907,  2909. 

Power  to  Accept  Supersedeas  Bond,  see  in- 
fra, 2938,  2943. 

Considering  Propriety  of  Order  for  Super- 
sedeas on  Motion  to  Dismiss,  see  infra, 
3769. 


Proper  Remedy  for  Improper  Awarding  of 
Supersedeas,  see  infra,  3871. 

Review  of  Action  of  Intermediate  Court  in 
Quashing  Writ  of  Supersedeas,  see  in- 
fra, 4296. 

See  also  supra,  2466,  2611;  infra,  2855, 
3076;  Admiralty,  422. 

2720.  A  writ  of  error  and  a  supersedeas 
are  two  separate  things,  and  a  writ  can  be 
sustained  without  a  supersedeas.  Re  French. 
100  U.  S.  1,  25:  529 
Cited  In  Atchison.  T.  &  S.  F.  B.  Co.  v.  Martin. 

7  N.  M.  162.  84  Pac.  586. 

2721.  A  supersedeas  is  a  statutory  reme- 
dy, strict  compliance  with  tibe  statute 
is  necessary.  Baltimore  &  O.  R.  Co.  v. 
Harris,  7  Wall.  574,  19:  100 
Sage  V.  Central  R.  Co.  93  U.  S.  412, 

23:  933 
Cited  in  Sage  v.  Central  B.  Co.  96  U.  S.  711*. 
24  L.  ed.  643 — ^Peugh  v,  Davis,  110  U.  S. 
227.  28  L.  ed.  128.  4  Sup.  Ct.  Rep.  17— 
Brown  v.  Evans.  8  Sawy.  504.  18  Fed.  57 — 
Union  Mut.  L.  Ins.  Co.  v.  Windett,  36  Fed. 
839 — Bound  v.  South  Carolina  R.  Co.  55 
Fed.  188 — New  England  B.  Co.  v.  Hyde,  41 
C.  C.  A.  405.  101  Fed.  398 — Jablne  v.  Oates, 
115  Fed.  864 — Nevada  Bank  v.  Stelnmlti, 
66  Cal.  221.  8  Pac.  808. 

2722.  A  writ  of  supersedeas  issued  by  the 
clerk  of  a  circuit  court  of  appeals  is  not 
void  because  its  issue  was  directed  by  a 
judge  of  the  court,  and  not  by  the  court  as 
a  court.  Re  McKenzie,  180  U.  S.  536,  21 
Sup.  Ct.  Rep.  468,  45:  657 
CiUd  In  Be  Chow  Loy.  110  Fed.  954. 

2723.  The  court  below  may  set  aside  a 
judgment  and  enter  it  anew  during  the  term 
for  the  purpose  of  giving  it  effect  for  su- 
persedeas.  Memphis  v.  Brown,  94  U.  S.  715^ 

24:244 
Cited  In  United  SUtes  v.  Linnier.  125  Fed.  86 
— ^Virginia  F.  ft  M.   Ins.   Co.  v.  Bohnke,   4 
App.  D.  C.  876— State  v.  Dougherty.  70  Io- 
wa, 440.  80  N.  W.  686. 

2724.  A  motion  to  declare  that  an  appeal 
does  not  have  the  effect  of  a  supersedeas 
when  taken  from  the  decision  of  a  circuit 
court  of  appeals  reversing  a  decree  in  a  suit 
for  the  enforcement  of  an  order  of  the  In- 
terstate Commerce  Commission,  cannot  be 
granted  by  virtue  of  the  provision  of  the 
interstate  commerce  act  that  an  appeal 
to  the  Supreme  Court  shall  not  stay  or  au- 
persede  tne  order,  since  if  that  provision  ia 
not  repealed  by  the  act  creating  the  circuit 
court  of  appeals,  it  is  given  substantial  ef- 
fect by  leaving  the  decree  of  the  circuit 
court  which  the  court  of  appeals  had  re- 
versed in  operation.  Louisville  A  N.  R.  Co. 
Behlmer,  169  U.  S.  644,  18  Sup.  Ct.  Rep. 
502,  42:  883 

Editorial  note. 

[Practice  and  procedure  as  to,  66  Tj,R,A, 

862.] 

What  is  a^anpersedeaa. 

Certiorari  Operating  as  a  Supersedeas, 
see  Certiorari,  20. 

2725.  A  supersedeas  is  merely  an  auzil- 
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iary  process,  designed  to  supersede  the  en- 
forcement of  the  judgment  of  the  court  be- 
low brought  up  by  writ  of  error  for  review. 
Williams  ▼.  BruflFy,  102  U.  S.  248,    26:  135 

DUrtinguisJted  In  State  ex  rel.  Pugh  v.  Twenti- 
eth Judicial  Dist.  Judge,  33  La.  Ann.  1389. 

OUed  In  Dulin  ▼.  Pacific  Wood  &  Coal  Co.  98 
Cal.  306,  33  Pac  123 — State  t.  Jacobs,  107 
N.  C.  781,  22  Am.  St.  Rep.  912,  11  S.  E.  962. 

2726.  A  supersedeas  is  a  suspension  of 
the  power  of  the  court  below  to  issue  an 
execution  on  the  judgment  or  decree  ap- 
pealed from;  or,  if  a  writ  of  execution  has 
issued,  it  is  a  prohibition  emanating  from 
the  court  of  appeal  against  the  execution 
of  the  writ.  Hovey  v.  McDonald,  109  U. 
&  150,  3  Sup.  Ct.  Rep.  136,  27:  888 

OiUd  In  Kdox  County  ▼.  Harshman,  182  U.  8. 
16,  33  Ll  ed.  251.  10  Sup.  Ct.  Rep.  8— Smith 
T.  Vulcan  Iron  Works,  166  U.  S.  526,  41  L. 
ed.  812,  17  Sop.  Ct.  Rep.  407 — ^Morgan's  L. 
4  T.  R.  &  8.  8.  Co.  V.  Texas  C.  R.  Co.  82 
Fed.  630 — ^Phelps  T.  Blliott,  85  Fed.  461— 
Re  First  V&t,  Bank,  49  Fed.  123 — Marden  y. 
Campbell  Printing  Press  ft  Mfg.  Co.  15  C.  C. 
A  28,  33  U.  8.  App.  123,  67  Fed.  812— Staf- 
ford y.  King,  82  C.  C  A.  640,  61  U.  8.  App. 
487,  90  Fed.  140 — Blinn  y.  Continental  Se- 
curity Redemption  Co.  110  Fed.  267 — New 
Biyer  Mineral  Co.  y.  Seeley,  117  Fed.  982 — 
Green  Bay  y.  M.  Canal  Co.  y.  Norrle,  118 
Fed.  924 — Green  Bay  ft  M.  Canal  Co.  y.  Nor- 
rie,  63b  C.  C.  A.  433,  128  Fed.  897— Dewey 
y.  Superior  Court,  81  Cal.  68,  22  Pac.  833 — 
DuUn  y.  Pacific  Wood  A  Coal  Co.  98  Cal. 
806,  33  Pac.  123 — Stewart  y.  Superior  Court, 
100  Cal.  546,  36  Pac.  156 — ^Patterson  v. 
Ward,  6  N.  D.  360,  71  N.  W.  643— State  ex 
rel.  Bosch  y.  Dillon,  96  Mo.  62,  8  S.  W. 
781— State  y.  Jacobs,  107  N.  C.  781,  22  Am. 
8t  Rep.  912,  11  S.  E.  962— Bullion,  B.  ft  C. 
Mia.  Co.  y.  Eureka  Hill  Mln.  Co.  5  Utah,  153, 
13  Pac  174 — Ex  parte  Whltmore,  9  Utah, 
447,  35  Pac.  524. 

2,  When  Supersedeas  or  Stay  Granted; 
Authority  to  Chrant, 

Right  to  Stay  Proceedings  in  State  Gourt 
to  Recover  for  Collision  Pending  Ap- 
peal from  Limitation  of  Liability  Pro- 
ceedings, see  Injunction,  66.  * 

See  also  infra,  2781,  2818,  2835,  2836. 

2727.  A  supersedeas  follows,  as  a  matter 
of  law,  from  a  compliance  with  the  statute. 
Goddard  v.  Ordway,  94  U.  S.  672,  24:  237 
Cited  In  Arnold  y.  Frost,  9  Ben.  269,  Fed.  Cas. 

No.  558 — Crowder  y.  Morgan,  72  Ala.  540 — 
State  ex  rel.  Pugh  y.  Twentieth  Judicial 
I>i8t  Judge,  38  La.  Ann.  1389. 

2728.  A  supersedeas  cannot  be  allowed, 
oeept  as  an  Incident  to  an  appeal  actually 
taken  or  a  writ  of  error  actually  sued  out. 
Be  Ralston,  119  U.  8.  613,  7  Sup.  a.  Rep. 
317,  30: 506 

2729.  The  Supreme  Oourt  has  power  to 
gnnt  a  supersedeas  in  case  of  appeal  from 
anal  decree.  Leonard  y.  Ozark  Land  Co. 
115  U.  a  466,  6  Sup.  a.  Rep.  127, 

29:445 

(MM  in  American  Strawboard  Co.  y.  Indlanap- 

oKi  Water  Co.  26   C.   C.   A.  470,  46  U.   S. 

App.  526,  81  Fed.  423— Karker  y.  Hartman 

Steel  Co.  23  W.  N.  C.  110. 


2730.  Under  the  power  to  grant  writs, 
the  Supreme  Court  has  authority  to  issue 
a  writ  of  supersedeas.  Stockton  y.  Bishop, 
2  How.  74,  11:  184 
Cited  In  Hudson  y.  Parker,  156  U.  8.  281,  39 

L.  ed.  425,  15  Sup.  Ct.  Rep.  450 — Re  Mc- 
Kenzie,  180  U.  S.  550,  45  L.  ed.  063,  21  Sup. 
Ct.  Rep.  468. 

2731.  The  Supreme  Court  of  the  United 
States  has  power  to  issue  a  writ  of  superse- 
deas, under  U.  S.  Rev.  Stat.  §  716,  U.  S. 
Comp.  Stat.  1901,  p.  580,  giving  it  power  to 
issue  all  writs  necessary  to  the  exercise 
of  its  jurisdiction.  Re  Claasen,  140  U.  S. 
200,  11  Sup.  a.  Rep.  735,  35:409 

2732.  The  inherent  power  of  the  appel- 
late court  to  stay  or  supersede  proceedings 
on  appeal  from  an  order  appointing  a  re- 
ceiver is  not  interfered  with  by  the  provi- 
sion of  the  Alaska  Code,  §  507,  to  the  effect 
that  on  appeal  to  the  circuit  court  of  ap- 
peals from  interlocutory  orders  granting  or 
refusing  an  injunction  or  an  order  to  dis- 
solve an  injunction,  "the  proceedings  in 
other  respects  in  the  district  court"  "shall 
not  be  stayed  during  the  pendency  of  such 
appeal,  unless  otherwise  ordered  by  the  dis- 
trict court."  Re  McKenzie,  180  U.  S.  536, 
21  Sup.  Ct.  Rep.  468,  45:  657 

2733.  A  supersedeas  on  appeal  from  a  cir- 
cuit court  of  appeals  to  the  Supreme  Court 
is  not  within  the  provision  of  the  act  of 
1891  which  created  the  circuit  court  of  ap- 
peals, respecting  the  regulation  of  appefus 
and  writs  of  error,  including  provisions 
for  bonds  or  other  securities  thereon,  since 
this  does  not  refer  to  an  appeal  from  the 
circuit  court  of  appeals.  Louisville  &  N.  R. 
Co.  V.  Behlmer,  169  U.  S.  644,  18  Sup.  Ct. 
Rep.  502,  42:  889 

2734.  A  justice  of  the  Supreme  Court  of 
the  United  States  has  authority,  not  only 
to  allow  a  writ  of  error,  but  also  to  grant 
a  supersedeas,  in  a  criminal  case.  Re 
Claasen,  140  U.  S.  200,  11  Sup.  Ct.  Rep.  735, 

35:409 
Cited  In  Hudson  y.  Parker,  156  U.  S.  293,  39 
L.  ed.  429,  15  Sup.  Ct  Rep.  450 — Re  Mc- 
Kenzie, 180  U.  S.  550,  45  L.  ed.  663,  21 
Sup.  Ct.  Rep.  468 — New  England  R.  Co.  v. 
Hyde,  41  C.  C.  A.  405,  101  Fed.  399— Tor- 
nanaes  v.  Melsing,  45  C.  C.  A.  627,  106  Fed. 
787. 

2735.  This  court  may  allow  a  bond  to 
be  filed  on  appeal,  and  a  supersedeas  to  is- 
sue thereupon  to  the  circuit  court  and  to 
the  marshal,  commanding  a  stay  of  pro- 
ceedings on  the  decree.  Re  Milwaukee  & 
M.  R.  Co.  5  Wall.  188,  18:  676 

2736.  The  Supreme  Court,  in  the  exercise 
of  appellate  power,  is  not  authorized  to 
award  a  supersedeas  upon  the  ground  that  the 
writ  of  error  is  pending,  unless  the  writ  is 
sued  out  within  the  time  required  by  the 
statute.  Hogan  y.  Ross  use  of  Patterson, 
11  How.  294,  13:  702 
Cited  In  Saltmarah  y.  Tuthill,  12  How.  389,  18 

L.  ed.  1035 — Slaughter  House  Cases,  10  Wall. 
292,  19  L.  ed.  920 — French  v.  Shoemaker,  12 
Wall.  100,  20  L.  ed.  271— Western  U.  Teleg. 
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Co.  T.  Eyser,  19  Wall.  480,  22  L.  ed.  46 — 
Kitchen  y.  Randolph,  08  U.  S.  88,  28  L.  ed. 
810 — Sage  y.  Central  R.  Co.  98  U.  S.  417,  23 
L.  ed.  935— New  England  R.  Co.  y.  Hyde,  41 
C.  C.  A.  407,  101  Fed.  400— State  ex  rel. 
Pagh  y.  Twentieth  Judicial  Dist.  Judge,  83 
La.  Ann.  1389— Bryan  y.  Bates,  12  Allen, 
212 — First  Nat.  Bank  y.  BicAndrews,  7  Mont. 
437,  17  Pac.  554 — Kitchen  y.  Randolph,  88 
Phlla.  Leg.  Int.  427. 

2737.  This  court  has  power  to  issue  a  su- 
persedeas before  the  return  day  of  the  writ 
of  error,  where  the  return  has  been  made. 
Slaughter  House  Gases,  10  Wall.  273, 

19:  915 

2738.  A  motion  for  a  supersedeas,  the 
real  object  of  which  is  to  restore  to  office 
one  who  has  been  removed  by  execution  of 
the  judgment  in  the  court  below,  can- 
not be  allowed  on  the  ground  that  the 
judgment  had  been  stayed  by  supersedeas 
before  it  was  enforced.  If  the  claim  is  sup- 
ported by  the  facts,  no  new  supersedeas  is 
necessary.  Boise  County  v.  Gorman,  131 
U.  S.  czxv.  Appx.  and  22:  148 

2739.  A  supersedeas  on  appeal  of  suit  in 
equity  stays  the  execution  of  the  decree.  If 
the  court  below  is  proceeding  to  execute  its 
judgment  notwithstanding  the  supersedeas, 
this  oourt  may  restrain  such  action.  God- 
dard  v.  Ordway,  94  U.  S.  672,  24:  237 

2740.  The  Supreme  Court  will  not  inter- 
fere to  award  a  supersedeas  to  stay  pro- 
ceedings on  an  execution,  on  the  ground 
that  after  certain  stocks  had  been  seized 
thereon,  but  before  they  were  sold,  the 
judgment  debtor  became  bankrupt ;  but  such 
proceeding,  if  at  all  cognizabl/e,  should  be 
brought  in  the  circuit  court  upon  an  appli- 
cation and  petition  by  the  assignee  to  that 
court,  upon  a  case  showing  an  equitable 
title  to  relief,  an  application  should  be 
made  to  the  proper  district  court  sitting 
in  bankruptcy  for  that  purpose.  Black  v. 
Zacharie,  3  How.  483,  11:690 
died  in  Oalbraith  y.  Fisher,  22  Pac.  415. 

2741.  Where  the  unsuccessful  party  with- 
in the  required  time  took  out  a  writ  of 
error  to  a  state  coiurt,  served  it,  and  gave 
the  required  bonds,  a  writ  to  stay  the 
proceedings  on  exe^cution  will  be  sent  from 
this  court,  if,  by  mistaken  construction  of 
the  law,  execution  has  been  ordered  in  that 
court.    Green  v.  Van  Buskirk,  3  Wall.  448, 

18:  245 
Cited  In  Slaughter  House  Cases,  10  Wall.  291. 
19  L.  ed.  920 — ^Western  U.  Teleg.  Co.  v.  By- 
ser,  19  Wall.  430,  22  L.  ed.  45 — State  ex  rel. 
Pugh  y.  Twentieth  Judicial  Diet.  Ct.  Judge, 
83  La.  Ann.  1389 — Ex  parte  Dunn,  6  S.  C. 
N.  8.  809. 

2742.  Where  a  cause  upon  a  writ  of  error 
which  operated  as  a  supersedeas  has  been 
docketed  and  dismissed,  under  a  rule  of 
court,  in  consequence  of  the  failure  to  file 
the  transcript  of  the  record,  upon  a  second 
writ  of  error  accompanied  with  proper  se- 
curity, and  upon  proof  that  the  failure  to  file 
the  transcript  on  the  former  writ  was  not 
owing  to  any  neglect  or  fault  of  the  plain- 
tiff in  error,  but  wholly  attributable  to  the 


neglect  of  the  clerk  of  the  circuit  court, 
this  court  awarded  supersedeas  to  stay  all 
proceedings  pending  the  second  writ  of  er- 
ror.   Hardeman  y.  Anderson,  4  How.  €40, 

11 :  113^ 
Cited  in  Smith  v.  Clazk,  12  How.  22,  18  L.  ed. 
876. 

2748.  Where  a  decree  appealed  from  finds 
that  land  conveyed  to  another  was  for  the 
joint  benefit  of  himself  and  the  appellants, 
a  writ  of  supersedeas  may  issue  to  stay  a 
writ  of  assistance  issued  by  the  court  be- 
low to  put  the  appellee  into  possession,  al- 
though the  holder  of  the  legal  title  has  not 
appealed.  Hunt  v.  Oliver,  109  U.  S.  177,  3 
Sup.  Ct.  Rep.  114,  27:  897 

2744.  An  injunction  out  of  the  circuit 
court,  to  stay  proceedings  on  a  judgment  at 
law  in  that  court,  may  issue,  notwithstand- 
ing the  pendency  of  a  writ  of  error  on  the 
judgment  in  this  court.  Parker  v.  Judges 
of  the  Circuit  Court,  12  Wheat.   561, 

6:  729 
Cited  in  Johnson  v.  St.  Louis,  I.  M.  &  8.  R.  Co. 
141  U.  S.  610.  86  L.  ed.  877,  12  Sup.  Ct. 
Eep.  124 — Noyes  v.  Willard,  1  Woods,  192. 
Fed.  Cas.  No.  10.374 — Sterling  v.  Barnwell, 
12  Fed.  324 — Wjman  v.  Hardwlck,  52  Mo. 
App.  625 — Erie  B.  Co.  v.  Bamsej,  45  N.  Y. 
650. 

2745.  The  failure  to  file  the  appeal  bond 
within  the  prescribed  time  precludes  the 
Supreme  Court  from  granting  a  superse- 
deas despite  the  understanding  of  counsel 
for  the  defeated  party  in  the  lower  court 
that  the  cause  was  to  be  appealed  by  con- 
sent and  without  security,  where  it  was  not 
made  to  appear  that  coimsel  for  the  other 
party  assented  to  such  an  arrangement. 
Adams  v.  Law,  16  How.  144,  14:  880 
Cited  in  Anson  v.  Blue  Bidge  B.  Co.  23  How. 

2,  16  L.  ed.  618-~Slaughter  House  Cases,  10 
Wall.  291,  19  L.  ed.  920 — Western  U.  Teleg. 
Co.  V.  Eyser,  19  Wall.  427,  22  L.  ed,  44 — 
Kitchen  v.  Bandolph.  93  TT.  8.  88.  23  L.  ed. 
811 — Gunn  v.  Black,  8  C.  C.  A.  543,  19 
U.  S.  App.  489,  60  Fed.  160 — ^Walker  t. 
Houghteling,  44  C.  C.  A.  19,  104  Fed.  514 — 
First  Nat.  Bank  v.  McAndrews,  7  Mont.  438. 
17  Pac.  554 — ^Kitchen  v.  Bandolph,  33  Phila. 
Leg.  Int.  427 — Bx  parte  Dunn,  6  8.  C.  N.  8. 
309. 

2746.  If  a  court  in  session  and  acting 
judicially  allows  an  appeal,  which  is  entered 
of  record,  without  taking  a  bond  within  six- 
ty days  after  rendering  a  decree,  a  justice 
or  judge  of  the  appellate  court  may,  in  his 
discretion,  grant  a  supersedeas  after  the 
expiration  of  that  time,  under  U.  S.  Rev. 
Stat.  §  1007,  U.  S.  Comp.  Stat.  1901,  p.  714. 
Peugh  V.  Davis,  110  U.  S.  227,  4  Sup.  Ct. 
Rep.  17,  28:  127 
Cited  in  Dodge  v.  Knowlea,  114  U.  8.  438,  29 

L.  ed.  297,  5  8up.  Ct.  Bep.  1108 — ^Hudson  ▼. 
Parker,  156  U.  8.  283,  39  L.  ed.  426,  15  Sup. 
Ct.  Bep.  450— The  Natches,  27  Fed.  310 — 
Union  Mat.  Ij.  Ins.  Co.  v.  Windett.  36  l^ed. 
839 — Noonan  v.  Chester  Park  Athletic  Club 
Co.  35  C.  C.  A.  457,  93  Fed.  577— Edgefl  ▼. 
Pelder,  39  C.  C.  A.  544,  99  Fed.  828 — ^New 
England  R.  Co.  v.  Hyde,  41  C.  C.  A.  405. 
101  Fed.  399 — ^Walker  t.  Houghteling,  44  C. 
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C  A.  19,  104  Fed.  614— Bradley  t.  Gait,  6 
Mackej,  324 — Bradley  ▼.  Qalt,  7  Mackey, 
619. 

2747.  Where  a  writ  of  error  is  dismissed 
for  want  of  service  of  citation,  and  the 
plaintiff  in  error  sues  out  a  second  writ  of 
tfror  nearly  two  years  after  the  judgment 
WIS  rendered,  the  second  writ  of  error 
will  not  operate  as  a  supersedeas,  and  the 
Sapreme  Court  cannot  award  one.  Hogan 
T.  Ross  use  of  Patterson,  11  How.  294, 

13:  702 
Cited  ia  Tompkins  ▼.  Mahoney,  82  Cal.  240. 

Compelling  issvance  of  supersedeas. 

Compelling   Allowance    of   Appeal,    see 

supra,  2717-2719. 
Compelling  Allowance  of  Writ  of  Error, 

see  supra,  2750. 

2748.  Where  a  circuit  court  has  discre- 
tion to  grant  or  refuse  a  supersedeas  its 
discretion  cannot  he  controlled  by  a  writ 
of  mandamus.  Re  Haberman  Mfg.  Co.  147 
U.  S.  525,  13  Sup.  a.  Rep.  527,  37:  266 
QUed  Id  American  Const r.  Co.  v.  Jacksonville, 

T.  4  K.  W.  R.  Co.  148  U.  S.  386,  37  L.  ed. 
492,  13  Sup.  Ct  Rep.  758. 

2749.  In  the  exercise  of  its  power,  under 
S  14  of  the  judiciary  act,  to  issue  any  writ 
which  may  be  necessary  to  render  its  appel- 
late jurisdiction  effectual,  the  Federal  Su- 
preme Court  may,  where  the  court  below 
refused  to  approve  a  supersedeas  bond  for 
the  sole  reason  that  all  the  sureties  were 
nonresidents  of  the  district,  direct  that, 
apon  the  filing  of  a  bond  in  a  certain 
amount,  the  bond  to  be  approved  by  the 
clerk  of  the  appellate  court,  a  supersedeas 
issue  commanding  a  stay  of  proceedings. 
Re  Milwaukee  &  M.  R.  Co.  5  Wall.   188, 

18:  676 
Cited  In  Edmonson  v.  Bloomshire,  7  Wall.  311, 
19  U  ed.  92 — Slaughter  House  Cases,  10 
Wall.  292,  19  L.  cd.  920 — French  ▼.  Shoe- 
maker, 12  Wall.  100,  20  L.  ed.  271— Re 
Classen,  140  U.  S.  208,  36  L.  ed.  412,  11 
Sup.  Ct.  Rep.  735 — Hudson  v.  Parker,  156 
U.  S.  281.  39  L.  ed.  425,  16  Sup.  Ct.  Rep. 
450— Re  McKenxle,  180  U.  S.  550,  46  L.  ed. 
663,  21  Sap.  Ct.  Rep.  468 — Gunn  v.  Black. 
8  C.  C.  A.  543,  19  U.  S.  App.  489,  60  Fed. 
160— New  England  R.  Co.  v.  Hyde,  41  C.  C. 
A.  405,  101  Fed.  399 — Bradley  ▼.  Gait,  5 
Mackey,  322— Bradley  v.  Oalt,  7  Mackey,  616. 

S,  Effect  of  Appeal  or  Error  as  a  Super' 
•edeasf   What   Action   Precluded, 

Sending  Request  to  Appellate  Court  for  Re- 
turn of  Record,  see  infra,  3131. 

Allowance  of  Bill  of  Exceptions,  see  infra, 
3481. 

Amendment  of  Proofs  of  Claim  Pending  Ap- 
peal from  Order  Giving  Leave  to  Prove, 
see  Bankruptcy,  365. 

Kffect  of  Certifying  Single  Question,  see 
Cases  Certified,  110,  112. 

Bxercising  Duties  of  Office  Pending  Super- 
sedeas as  a  Contempt,  see  Contempt^  17, 
20. 

dng  Depositions  De  Bene  Esse  Pending 
Appeal,  see  Depositions,  12. 
U.  a  Dig.— 30 


Provision  for  Payment  of  Compensation  in 
Eminent  Domain  Pending  Appeal,  see 
Eminent  Domain,  146-148. 

Power  to  Enjoin  Proceedings  Pending  Error, 
see  Injunction,  63. 

Permitting  Amendment  of  Pleading,  see 
Pleading,  234. 

Appointment  of  Receiver,  see  Receivers,  13. 

Sale  by  Receiver  Pending  Appeal,  see  Re- 
ceivers, 52. 

Petition  for  Removal  of  Cause  after  Appeal, 
see  Removal  of  Causes,  385,  386. 

Excluding  Time  Appeal  is  Pendine  in  De- 
termining Time  for  Filing  Bill  of  Re- 
view, see  Review,  47. 

Right  to  File  Findings  of  Fact  Until  Appeal 
or  Error  is  Perfected,  see  Trial,  928. 

Effect  of  Writ  of  Inhibition,  see  Writ  of 
Inhibition. 

See  also  supra,  2691;  infra,  2868,  2869; 
Prohibition,  33. 

2750.  Upon  the  filing  of  the  necessanr  ap- 
peal papers,  the  jurisdiction  of  the  lower 
court  comes  to  an  end  except  for  the  pur- 
pose of  transmitting  the  record  of  the  cause 
to  the  appellate  tribunal.  Credit  Co.  v.  Ar- 
kansas C.  R.  Co.  128  U.  S.  258,  9  Sup.  Ct. 
Rep.  107,  32:  448 
Oited  in  Mutual  L.  Ins.  Co.  v.  Phlnney,  22  C. 

C.  A.  426,  48  U.  S.  App.  78.  76  Fed.  618— 
Bumham  v.  North  Chicago  Street  R.  Co.  30 
C.  C.  A.  595,  59  U.  S.  App.  274,  87  Fed. 
169 — Waxahachie  v.  Coler,  34  C.  C.  A.  350, 
92  Fed.  286 — Anderson  v.  Comptois,  48  C. 
C.  A.  7,  109  Fed.  976. 

2751.  Service  of  the  writ,  and  giving  bond 
with  sureties  to  secure  the  judgment,  make 
the  writ  operate  as  a  supersedeas.  United 
SUtes  V.  Dashiel,  3  Wall.  688,  18:  268 

2752.  The  power  of  a  justice  of  the  su- 
preme court  of  the  District  of  Columbia 
over  an  appeal  to  the  Supreme  Court  of  the 
United  States  and  over  the  security  is,  in 
the  absence  of  fraud,  exhausted  when  he 
takes  the  security  and  signs  the  citation. 
From  that  time  the  control  of  the  superse- 
deas, as  well  as  the  appeal,  is  transferred  to 
the  appellate  court.  Draper  v.  Davis,  102 
U.  S.  370,  26:  121 
Oited  In  Brandies  v.  Cochrane,  105  T7.  S.  262, 

26  L.  ed.  989 — Keyser  v.  Farr.  105  U.  S.  266, 
26  L.  ed.  1026 — Brown  v.  Mcronnell,  124 
U.  S.  490,  31  L.  ed.  496,  8  Sap.  Ct.  Rep.  559 
— Aspen  MIn.  ft  Smelting  Co.  v.  Billings,  150 
U.  S.  35,  37  L.  ed.  988,  14  Sup.  Ct.  Rep.  4 
— Morgan's  L.  &  T.  R.  ft  S.  S.  Co.  v.  Texas 
C.  R.  Co.  32  Fed.  530 — Union  Mut.  L.  Ins. 
Co.  V.  WIndott,  36  Fed.  839 — Dueber  Watch- 
Case  Mfg.  Co.  v.  Fahys  Watch-Case  Co.  45 
Fed.  698 — United  States  v.  Claasen.  46  Fed. 
69 — Citizens'  Bank  v.  Farwell,  6  C.  C.  A. 
30,  12  U.  S.  App.  419,  56  Fed.  539 — Morrin 
V.  Lawler,  91  Fed.  694— Be  Fiechtl,  46  C.  C. 
A.  498,  107  Fed.  619 — Riverdale  Cotton  Mills 
V.  Alabama  ft  G.  Mfg.  Co.  Ill  Fed.  433— 
Fitspatrlck  v.  Graham,  56  C.  C.  A.  96,  119 
Fed.  354 — Chamberlain  Transp.  Co.  v.  South 
Pier  Coal  Co.  61  C.  C.  A.  110,  126  Fed.  166 
— Simpson  V.  First  Nat.  Bank,  63  C.  C.  A. 
373.  129  Fed.  259 — Clarke  v.  Eureka  County 
Bank,  131  Fed.  146 — Lockman  v.  Lang,  66 
CCA.  624.  132  Fed.  4 — Bradley  V.  Gait, 
5  Mackey,  327 — Bradley  t.  Gait,  7  Mackey, 
621. 
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2753.  The  power  of  a  justice  of  the  court 
helow  over  the  appeal  to  this  court  and  the 
security,  in  the  absence  of  fraud,  is  ex- 
hausted when  he  takes  the  seeuiritj  and 
signs  the  citation.  Keyser  t.  Farr,  106  U. 
S.  265,  26:  1025 

2754.  Where  an  appeal,  claimed  while  the 
district  court  is  sitting,  is  formally  allowed 
to  the  circuit  court,  and  the  bond  is  after- 
wards given  and  excepted,  the  appeal  is 
perfected;  and  from  tnat  time  the  juris- 
diction of  the  circuit  court  attaches  and 
cannot  be  taken  awav  by  the  district  court, 
nor  by  the  failure  of  its  clerk  to  deliver  to 
the  circuit  court  the  appeal  and  record  in 
twenty  days.  Winslow  v.  Wilcox  (The  Os- 
borne) 105  U.  S.  447,  26:  1065 
Cited  in  Howard  Ins.  Co.  v.  Sllverberg,  80  Fed. 

172— First  Nat.  Bank  v.  Stote  Mat.  Bank,  65 
C.  C.  A.  416,  181  Fed.  481. 

2755-56.  A  party  who  has  appealed  from 
decree,  cannot  be  permitted,  p^Mling  the  ap- 
peal, to  enforce  any  part  of  it.  An  appeal 
suspends  the  execution  of  the  decree  or  any 
part  of  it  in  favor  of  the  appellant,  al- 
though no*  security  is  nven.  jBronson  v. 
La  Crosse  &  M.  R.  Go.  1  Wall.  405,    17:  616 

2757.  A  judgment  in  a  common-law  pro- 
ceeding cannot  be  removed  to  this  court  by 
appeal;  therefore  an  appeal  bond  in  such 
case  does  not  operate  as  a  supersedeas. 
Saltmarsh  v.  Tuthill,   12  How.  387, 

13:  1034 
Cited  In  Steele  v.   C  rider,  61  Fed.  486 — Ses- 
sions V.   Gould,   11    C.  C.  A.  661,  26  U.  S. 
App.  868,  68  Fed.  1002 — Jablne  v.  Gates,  116 
Fed.  862. 

2758.  A  writ  of  error  does  not  vacate  the 
judgment  below.  Kansas  P.  R.  Co.  v. 
Twombly,  100  U.  S.  78,  25:  550 
Cited  In  Sharon  v.  Hill,  26  Fed.  845— Orego- 

nian  R.  Co.  ▼.  Oregon  R.  &  Nav.  Co.  27  Fed. 
284 — ^Hughes  v.  Dundee  Mortg.  ft  Trust 
Invest.  Co.  28  Fed.  42 — Re  Kirby,  84  Fed. 
608 — Ransom  v.  Pierre,  41  C.  C.  A.  688,  101 
Fed.  669 — Day  v.  Holland,  16  Or.  471,  15 
Pac.  866 — ^Anderson  v.  Hygela  Hotel  Co.  92 
Va.  696,  24  8.  B.  269. 

2759.  Pending  proceedings  to  ascertain 
jurisdictional  facts  not  appearing  on  the 
record,  a  writ  of  error  will  not  be  a  super- 
sedeas.   Williamson  v.  Kincaid,  4  Dall.  20, 

1:723 
Course  ▼.  Stead,  4  Dall.  22,  1 :  724 

2760.  A  writ  of  error  with  supenedeas  to 
review  a  judgment  of  the  highest  state 
court  awarding  mandamus  to  oompel  an  in- 
ferior state  court  to  proceed  with  the  cause 
notwithstanding  an  attempted  removal  to  a 
Federal  circuit  court  does  not  operate  to 
prevent  the  inferior  stete  court  from  pro- 
ceeding in  the  cause  but  merely  prevente 
the  use  of  the  process  of  the  highest  stete 
court  under  the  judgment  awarding  the 
writ  to  compel  the  inferior  stete  court  to 
proceed.  Chesape  \e  &  O.  R.  Co.  v.  White, 
111  U.  S.  134,  4  Sup.  Ct  Rep.  353,    28:  378 

2761.  A  writ  of  error  operates  as  a  super- 
sedeas only  from  the  time  of  the  lodging  of 
the  writ  in  the  office  of  the  clerk  where  the 


record  to  be  re-examined  remains.     Foster 

V.  Kauas  ex  rel.  Johnston,  112  U.  S.  201, 

5  Sup.  Ct  Rep.  8,  97,  28:  629 

Cited  In  Hudson  v.  Parker,  166  U.  8.  288,  39 

L.  ed.  426,  15  Sup.  Ct  Rep.  460-^Jablne  v. 

Gates,  116  Fed.  864— Woolfolk  v.  Bmns,  45 

Minn.  97,  47  N.  W.  460— Memphis  Groceiy 

Co.  T.  Anderson,  76  Miss.  826^  24  So.  387. 

2762.  Under  U.  S.  R«t.  Stet  §  1007,  U. 
S.  Comp.  Stet  1901,  p.  714,  the  superse- 
deas operates  only  on  the  judgment  appealed 
from,  and  not  on  the  ouestions  involved,  con- 
sidered apart  from  the  particular  suit  in 
which  they  were  decided.  Natel  v.  Louisi- 
ana, 123  U.  S.  516,  8  Sup.  Ct  Rep.  253, 

31:  233 
Cited  In  Knox  County  v.  Harslunan,  132  U.  S. 

17,  38  L.  ed.  251,  10  Sup.  Ct  Rep.  8 — State 

ex  rel.  Shrader  v.  Phillips,  82  Fla.  406,   13 

So.  920. 

2768.  Where  the  allowance  of  the  appeal 
is  the  act  of  the  court  below,  and  not  a 
judge,  ite  order  is  subject  to  the  power  of 
the  court  over  ite  own  judgmente,  decrees, 
and  orders  during  the  existence  of  the  term 
at  which  th^  are  made,  ao  long  as  the  ap- 
peal remains  unperfected  and  the  cause  has 
not  passed  into  the  jurisdictioii  of  the  ap- 
pellate tribunal.  Phillips  v.  Ordway  (God- 
dard  v.  Ordway)  101  U.  S.  745,  25:  1040 
Aspen  Min.  k  Smelting  Co.  v.  Billings,  150 
U.  S.  31,  14  Sop.  Ct  Rep.  4,  37:  986 

Cited  In  Voorbees  v.  John  T.  Noye  Utg.  Co. 
161  U.  8.  187,  38  L.  ed.  102.  14  Sup.  Ct. 
Rep.  296 — Mason  v.  Pewabic  Mln.  Co.  15S 
U.  8.  866,  38  L.  ed.  746,  14  Sop.  Ct.  RMsp. 
847 — Cutting  V.  Tavares,  O.  A  A.  R.  Co.  9 
CCA.  407,  23  U.  8.  App.  368,  61  Fed.  155 
— TuUis  V.  Lake  Erie  &  W.  R.  Co.  44  C.  C. 
A.  699.  106  Fed.  667 — Graham  v.  Swayne, 
48  C  C  A.  412,  109  Fed.  367— Simpson  ▼. 
First  Nat  Bank,  68  C  C  A  874,  129  Fed. 
260. 

Editorial  note. 

[Practice  and  procedure  as  to,  66  t^i^a 
864.] 


Adimlraltj 

2764.  An  appeal  in  admiralty  from  ths 
district  to  the  circuit  court  vacates  the  de- 
cree of  the  district  court,  and  a  new  trial 
and  a  new  decree  are  to  be  had  in  the  cir- 
cuit court  The  latter  must  execute  its  own 
decree,  and  the  district  court  has  nothing 
more  to  do  with  the  case.  Yeaton  v.  United 
States,  6  Cranch,  281,  8:  101 

The  Lucille  ▼.  Respasa    (The  Lucille)    19 
Wall.  73,  22:  64 

Cited  In  The  Charles  Morgan  (The  Charles 
Morgan  V.  Konns)  116  U.  S.  75,  29  L.  «d. 
318,  6  Sup.  Ct.  Rep.  1172 — Irvine  v.  The 
Hesper,  122  U.  S.  267.  30  L.  ed.  1178,  7  Sap. 
Ct.  Rep.  1177 — ^The  Blenheim,  18  Fed.  48 — 
The  Thomas  Fletcher,  24  Fed.  482 — Levj  ▼. 
The  Thomas  Melville,  87  Fed.  272— The  LU- 
lie,  42  Fed.  180 — The  Beeche  Dene.  5  C.  C. 
A.  210,  13  U.  8.  App.  211,  55  Fed.  527 — ^Th* 
Philadelphian.  9  C.  C.  A.  66,  21  U.  S.  Appw 
90,  60  Fed.  425 — Nelson  v.  White,  32  C.  C 
A.  168.  48  U.  S.  App.  656,  83  Fed.  217 — Gil- 
christ v.  Chicago  Ins.  Co.  44  C.  C.  A.  47, 
104  Fed.  570 — Chicago  Ins.  Co.  v.  Qrahaaa 
&  M.  Transp.  Co.  47  C.  C.  A.  321,  108 
273— Braithwalte  v.  Jordan,  6  N.  0.  262, 
L.R.A.  269,  66  N.  W.  701. 
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2765.  In  all  proceedings  in  rem,  on  an  ap- 
ped  from  the  district  court,  the  property  or 
proceeds  thereof  follows  the  cause  into  the 
orcnit  oourt;  and  the  district  court  can 
make  no  order  respecting  the  property. 
Wyson  T.  Bell  (The  Lottawanna)  20  Wall. 
Ml  22: 259 
ne  Collector,  6  Wlieat.  194,  5:  239 
mt€d  In  The  WiUlam  Bacaley  (The  Wm.  Baga- 

lejr  T.  United  States)  5  Wall.  412,  18  L.  ed. 
591 — The  Wanata  (The  Wanata  v.  Avery)  95 
U.  S.  617.  24  L.  ed.  466 — ^Davis  v.  The  Sene- 
ca, Gilpin,  40,  Fed.  Cas.  No.  3,651 — The 
Robert  6.  Shaw,  2  Woodh.  &  M.  540,  Fed. 
Cas.  No.  4,899 — ^The  Petcrhoff,  Blatchf.  Prize 
Cm.  622,  Fed.  Cas,  No.  11,025— The  Thomas 
Fletcher,  24  Fed.  482— First  Nat.  Bank  v. 
State  Nat.  Bank,  65  C.  C.  A.  415,  131  Fed. 
431— Braithwaite  v.  Jordan,  6  N.  D.  252,  81 
L.RJL.  259,  05  N.  W.  701. 

2766.  Where  an  appeal  is  taken  from  the 
decree  of  the  district  court  to  the  circuit 
oourt  in  a  proceeding  in  rem,  the  property 
•r  prooeeda  thereof  follow  the  cause  into  the 
drant  eoart.  Hie  Wanata  t.  Aveiy  (The 
Wanata)  96  U.  S.  «00,  24:461 
Montgomerr  t.  Anderson,  21   How.  386, 

16:  160 
Citei  In  The  Lottawanna  (Wilson  ▼.  Bell)  20 
WalL  226,  22  Lu  ed.  264— The  Wanata  (The 
WsnaU  ▼.  Avery)  96  U.  8.  617,  24  L.  ed. 
466— The  Tbomaa  Fletcher,  24  Fed.  482— 
Tbe  Llllle  Laurie,  4  Woods,  317,  50  Fed.  222 
—Smith  V.  Pendergast,  82  Fed.  606 — Perriam 
T.  Pacific  Coaat  Co.  66  C.  C.  A.  210,  133 
Fed.  144. 

2767.  Where  an  appeal  is  taken  from  the 
decree  of  the  district  court  to  the  circuit 
court  in  a  proceeding  in  rem,  the  property 
or  proceeds  thereof  follows  the  x»use  into 
the  circuit  court,  where  it  remains  until  the 
litigation  is  ended,  as  it  does  not  follow  the 
cause  into  the  Supreme  Court.  Wilson  v. 
Bell  (The  Lottawanna)   20  Wall.  201, 

22:  259 
Tlie  CoDector.  6  Wheat,  194,  6:  239 

2798L  An  appeal  from  a  decree  of  a  court 
of  admiralty  suspends  its  force.  Penhallow 
V.  Doane,  3  Dall.  54,  1 :  507 

Cited  la  Anonymous,  1  Oall.  24,  Fed.  Cas.  No. 

444— Folder  ▼.  The  Robert  O.  Shaw,  2  Woodh. 

k  M.   540.    Fed.    Cas.    No.    4,809— State   v. 

Johnson,   18   Fla.   46 — Connltt  v.   Reformed 

Protestant  I>atch  Church,  4  Lans.  369. 

2769.  In  admiralty  cases,  an  appeal  sus- 
pends the  sentence  altogether,  and  it  is  not 
ft8  pidieaia  until  the  9na!  sentence  of  the 
appellate  court  is  pronounced.  Yeaton  ▼. 
United  States,  5  Cranch,  281,  3:  101 

CUeA  in  Anonymous,  1  Gall.  22,  Fed.  Cas.  No. 
444— Folder  v.  Robert  O.  Shaw,  2  Woodb.  ft 
H.  581.  Fed.  Cas.  No.  4,899— Gedney  ▼.  The 
Ll  Amistad.  Fed.  Cas.  No.  5,294a— Jay  ▼. 
Ahny,  1  Woodb.  ft  M.  262,  Fed.  Cas.  No.  7,- 
236— Saratoga  v.  438  Bales  of  Cotton,  1 
Woods,  79,  Fed.  Cas.  No.  12,856— United 
BUtes  ▼.  Sawyer,  1  Gall.  86,  Fed.  Cas.  No. 
16,227— United  States  v.  Wonson,  1  Gall.  5, 
fM.  Cas.  No.  16,750— Nelson  v.  White,  32  C. 
C.  A.  168,  48  U.  S.  App.  656,  88  Fed.  217— 
Gnehrtst  T.  Chicago  Ins.  Co.  44  C.  C  A.  47, 
104  Fed.  570— Chicago  Ins.  Co.  ▼.  Graham 
ft  M.  Transp.  Co.  47  C.  C.  A.  321,  108  Fed. 
273— Tyler  v.  Shea,  4  N.  D.  885,  50  Am.  St. 
Bi».  660,  61  N.  W.  468— Bralthwalte  ▼.  Jor- 


dan, 6  N.  D.  252.  31  L.R.A.  259,  66  N.  W. 
701 — Prescott  ▼.  Brooks,  11  N.  D.  100,  90 
N.  W.  129 — Bayard  ▼.  McLane,  8  Harr. 
(Del.)  233 — State  ▼.  Johnson,  13  Fla.  46 — 
Bank  of  St.  Mary's  v.  State,  12  Ga.  491— 
Ljlee  V.  Barnes,  40  Miss.  609 — Stalbird  f. 
Beattie,  36  N.  H.  456,  72  Am.  Dec.  317 — 
Clarke  v.  Manchester,  66  N.  H.  506 — Hicks 
▼.  Hicks,  12  Barb.  327 — Souter  v.  Baymore, 
7  Pa.  418,  47  Am.  Dec.  518— Texas  v.  Smith. 
Dallam  (Tex.)  409 — Hudson  v.  Smith,  9  Wis. 
126 — JEtna  L.  Ins.  Co.  ▼.  McCormick,  20 
Wis.   272. 

2770.  An  appeal  to  the  circuit  court  from 
a  decree  of  the  district  oourt  dismissing  a 
libel  against  a  vessel  for  repairs,  stays  all 
proceedings,  where  bonds  to  stay  proceed- 
ings were  duly  given,  and  the  vessel  must 
remain  in  the  possession  of  the  court.  Re- 
moval, pending  appeal,  is  illegal.  The  Rio 
Grande  v.  Otis  (The  Rio  Grande)  23  Wall. 
458,  23:  158 

2771.  Where  a  decree  was  entered  against 
stipulators  and  their  principal  under  U.  S. 
Rev.  Stat.  §  941,  U.  S.  Comp.  Stat. 
1901,  p.  692.  which  was  stayed  on  a 
supersedeas  bond  on  appeal,  if  the  decree 
operates  as  a  lien  on  the  real  estate  of  the 
stipulators,  notwithstanding  the  appeal,  to 
the  advantage  of  the  appellee,  the  supreme 
court  will  not  interfere  therewith  in  ad- 
vance of  the  hearing  of  the  case  on  the 
merits.  Re  Warden  (The  Belgenland)  108 
U.  S.  153,  2  Sup.  Ct.  Rep.  383,  27:  685 
Cited  in  The  Glide,  18  C.  C.  A.  506,  25  U.  S. 

App.  636,  72  Fed.  203 — ^The  Columbia,  48 
C.  C.  A.  608,  109  Fed.  672 — Perriam  v.  Pa- 
cific Coast  Co.  66  C.  C.  A.  210,  183  Fed. 
144. 

2772.  An  appeal  with  supersedeas  stays 
execution  against  the  stipulators  in  a  suit 
for  collision,  as  well  as  against  the  princi- 
pal. Re  Warden  (The  Belffenland)  108  U. 
S.  153,  2  Sup.  Ct.  Rep.  383,  27:  686 

2773.  A  party,  pending  appeal  in  admi- 
ralty, who  pays  over  money  in  controversy, 
obeying  the  decree  below,  does  so  at  his 
peril.    Penhallow  ▼.  Doane,  3  Dall.  54, 

^  1:507 

Oited  in  Outterson  v.  Morse,  58  N.  H.  167. 

2774.  In  a  proceeding  in  rem,  the  tribu- 
nal whose  officer  retains  possession  of  the 
thing  retains  the  power  of  selling  it  when 
in  a  perishable  condition,  notwithstanding 
an  appeal.    Jennings  ▼.  Carson,  4  Cranch,  2, 

^^^  2:  531 

Oited  in  The  William  Bagaley  (The  Wm.  Baga- 
ley  V.  United  States)  5  Wall.  412,  18  L.  ed. 
591 — Riverdale  Cotton  Mills  v.  Alabama  ft 
G.  Mfg.  Co.  Ill  Fed.  433 — Lamb  v.  Rowan, 
81  Miss.  872,  88  So.  4— Toung  v.  Kellar,  94 
Mo.  594,  4  Am.  St.  Bep.  406,  7  S.  W.  298. 

Injnnctloii  cases. 

Suit  on  Injunction  Bond  Pending  Ap- 
peal from  Judgment  as  to  Matters 
Other  than  Right  to  Injunction, 
see  Injunction,  243. 

See  also  supra,  2744. 

2775.  An  appeal  from  a  decree  ^nting, 
refusing,  or  dissolving  an  injunction  does 
not     disturb     its     operative    effect.     Knox 
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County  ▼.  Harshman,  132  U.  S.  14,  10  Sup. 

Ct    Rep.    8,  33:  249 

Cited  In  Staffordfi  v.  Kin^,  32  C.  C.  A.  541,  61 

U.  8.  App.  487,  90  Fed.  140 — Hitz  y.  Jenks, 

16  App.  D.  C.  550 — Schrot  v.  Schoenfeld,  23 

App.  D.  C.  425. 

2776.  Neither  a  decree  for  an  injunction, 
nor  a  decree  dissolving  an  injunction,  is  sus- 
pended in  its  effect  by  a  writ  of  error,  al- 
though all  the  requisites  for  a  supersedeas 
are  complied  with.  Hovey  v.  McDonald, 
109   U.  S.   150,   3   Sup.  Ct.  Rep.   136, 

27:888 
Slaughter  House  Cases,  10  Wall.  273, 

19:  915 
Distinguiahed  In  Allegrettl  v.  Allegrettl  Choco- 
late Cream  Co.  85  111.  App.  419. 

Cited  in  Arnold  y.  Frost,  9  Ben.  269,  Fed.  Cas. 
No.  558 — Southern  P.  Co.  y.  Johnson,  16  C. 
C.  A.  321,  44  U.  8.  App.  1,  69  Fed.  564— 
Altenberg  y.  Grant,  28  C.  C.  A.  246,  54  U. 
S.  App.  312,  83  Fed.  981 — Crowder  y.  Mor- 
gan, 72  Ala.  540 — Stewart  y.  Superior  Court, 
100  Cal.  546,  35  Pac.  156— State  y.  Mitchell, 
29  Fla.  815,  10  So.  746 — Blair  y.  Compton, 
38  Mich.  448 — State  ex  rel.  St.  Louis  ft  K. 
R.  Co.  y.  Hirzel,  137  Mo.  460,  38  S.  W.  961 
— ^People  y.  Hawkins,  (N.  Y.)  42  L.R.A.  502, 
51  N.  E.  267— Kitchen  y.  Randolph,  38  Phila. 
Leg.  Int.  427 — Clark  y.  Pittsburgh  Natural 
Gas  Co.  6  Pa.  Dist.  R.  174,  27  Pittsb.  L.  J. 
N.  S.  802— Cralle  y.  Cralle,  81  Va.  775— 
State  ez  rel.  Commercial  Electric  Light  ft 
P.  Co.  y.  Stallcup,  15  Wash.  266,  46  Pac. 
261. 

2777.  When  an  injunction  has  been  dis- 
solyed,  it  cannot  be  revived  except  by  a 
new  exercise  of  judicial  power;  and  no  ap- 
peal by  the  dissatisfied  party  can,  of  itself, 
revive  it.  A  fortiori^  the  mere  prosecution 
of  an  appeal  cannot  operate  as  an  injunc- 
tion, where  none  has  been  granted.  Knox 
County  V.  Harshman,  132  U.  S.  14,  10  Sup. 
Ct.   Rep.   8,  33:  249 

2778.  A  writ  of  "error  to  review  a  judg- 
ment of  the  highest  state  court  which  dis- 
solved injunctions  granted  against  defend- 
ants in  error  and  made  perpetual  certain 
injunctions  granted  against  plaintiffs  in 
error  does  not  have  the  effect  of  dissolving 
or  nullifying  the  injunctions  so  confirmed 
in  the  highest  state  court,  or  of  restoring 
and  rendering  operative  the  injunctions  de- 
creed in  the  subordinate  state  courts,  al- 
though all  conditions  were  complied  with 
which  were  essential  to  give  the  writ  effect 
as  a  supersedeas.  Slaughter  House  Cases, 
10  Wall.  273,  19:  915 
Cited  in  Slaughter-House   Cases,  16  Wall.  58, 

21  L.  ed.  402 — Knox  County  v.  Harshman, 
132  U.  S.  16,  33  L.  ed.  251,  10  Sup.  Ct.  Rep. 
8 — Tick  Wo  y.  Crowley,  26  Fed.  208— Staf- 
ford v.  King.  82  C.  C.  A.  541,  61  U.  S.  App. 
487,  90  Fed.  141 — New  England  R.  Co.  v. 
Hyde.  41  C.  C.  A.  407,  101  Fed.  400— New 
River  Mineral  Co.  y.  Seeley,  117  Fed.  982 — 
Tyler  v.  Presley,  72  Cal.  292,  13  Pac.  856— 
Sharon  v.  Sharon,  79  Cal.  697.  22  Pnc.  26 
— Stewart  y.  Superior  Court,  100  Cal.  546. 
35  Pac.  156 — Hltz  v.  Jenks.  16  App.  D.  C. 
550 — State  v.  Mitchell,  29  Fla.  315.  10  So. 
746— May  v.  Piintup,  59  Ga.  135 — State  ex 
rel.  Busch  v.  Dillon.  96  Mo.  62.  8  S.  W.  781 
— State  ex  rel.  South  Missouri  Pine  Lumber 
Co.  v.  Dearing,  180  Mo.  67,  79  S.  W.  454 — 


Green  v.  Griffin,  05  N.  C.  54 — Ez  parte 
Dunn,  6  S.  C.  N.  S.  309 — Gulf.  C.  &  S.  IT. 
R.  Co.  y.  Ft  Worth  ft  N.  O.  R.  Co.  68  Tex. 
103,  2  S.  W.  199 — Bullion,  B.  ft  C.  Min.  Co. 
y.  Eureka  Hill  Min.  Co.  5  Utah,  162,  13  Pac 
174--Cralle  v.  Cralle,  81  Va.  775. 

2779.  Neither  a  decree  for  an  injunction, 
nor  a  decree  dissolving  an  injunction,  is  sus- 
pended in  its  effect  b^  a  writ  of  error,  al- 
though all  the  requisites  for  a  supersedeas 
are  complied  with.  Leonard  v.  Ozark  Land 
Co.  115  U.  S.  465,  29:  446 
Cited  in  Knox  County  v.  Harshman,  132  U.  S. 

16,  33  L.  ed.  251,  10  Sup.  Ct.  Rep.  8 — Fer- 
guson y.  Dent,  29  Fed.  9 — New  River  Min- 
eral Co,  v.  Seeley,  117  Fed.  982 — Green  Bay 
ft  m:  Canal  Co.  v.  Norrle.  118  Fed.  924 — 
Oreen  Bay  ft  M.  Canal  Co.  v.  Norrle,  63  C. 
C.  A.  433,  128  Fed.  897— Hitx  y.  Jenks.  1«; 
App.  D.  C.  550— State  ex  rel.  Bu^oh  v  m\- 
lon.  96  Mo.  62,  8  S.  W.  781 — ^Teaadale  t. 
Jones,  40  Mo.  App.  250 — Neiser  v.  Tboma^s. 
46  Mo.  App.  61— -Graham  v.  Conway,  82  Mo. 
App.  652 — Barker  v.  Hartman  Steel  Co.  <> 
Pa.  Co.  Ct.  185 — Ex  parte  Whitmore,  9  Utah. 
447,  86  Pac.  624 — Elliot  v.  Whitmore,  lu 
UUh,  246,  87  Pac.  469. 

2780.  The  doctrine  that  neither  a  decree 
for  an  injunction,  nor  a  decree  dissolving  an 
injunction  is  suspended  by  a  writ  of  error 
though  all  the  requisites  for  a  supersedeas 
are  complied  with,  applies  to  an  injunction 
obtained  in  a  decree  appealed  from,  with- 
out reference  to  whether  such  an  injunction 
was  in  perpetuation  of  an  order  to  the  same 
effect  or  was  then  for  the  first  time  granted. 
Leonard  ▼.  Ozark  Land  Co.,  116  U.  S.  465, 
6  Sup.  Ct  Rep.  127,  29:  445 

2781.  When  an  appeal  from  a  final  de- 
cree in  an  equity  suit,  granting  or  dis- 
solving an  injunction,  is  allowed  by  a 
judge,  he  may,  in  his  discretion,  at  the 
time  of  such  allowance,  make  an  order 
suspending  or  modifying  the  injunction  dur- 
ing the  pendency  of  the  appeal.  Where 
the  power  is  not  exercised,  the  decree  re- 
tains its  intrinsic  force  and  effect.  Uovev 
V.  McDonald,  109  U.  S.  150,  3  Sup,  Ct. 
Rep.  136,  27 :  888 
Cited    in    Leonard    v.    Ozark    Land     Co.    115 

U.  S.  468,  29  L.  ed.  445,  6  Sup.  Ct. 
Rep.  127— Hovey  v.  Elliott.  167  U.  S. 
409.  42  L.  ed.  218.  17  Sap.  Ct.  Rep. 
841 — Ozark   Land   Co.  v.   Leonard,    24     Fe<l. 

659 — Fer^son    v.     Dent.     29    Fed.     9 Bis- 

sell  Carpet-Sweeper  Co.  v.  Goahen  Swe<^p- 
er  Co.  19  C.  C.  A.  39,  43  U. .  8.  App. 
47,  72  Fed.  659 — Sperry  &  H.  JCo,  v.  Me- 
chanics' Clothing  Co.  128  Fed.  1017 — First 
Nat.  Bank  v.  State  Nat.  Bank.  65  C.  C.  A. 
415.  131  Fed.  431 — Dewey  y.  Superior  Court, 
81  Cal.  68.  22  Pac.  333 — Dulin  t.  Pacific 
Wood  &  Coal  Co.  98  Cal.  306,  33  Pac.  123 
— Stewart  v.  Superior  Court,  100  Cal.  54«. 
35  Pac.  156 — Hits  v.  Jenks.  16  App.  X>.  C. 
550 — State  ez  rel.  Bosch  v.  Dillon,  96  Mo. 
62,  8  S.  W.  781 — SUte  ex  rel.  St.  Louis  &  K. 
R.  Co.  v.  Hirsel.  137  Mo.  450.  38  8.  W.  061 
— State  ez  rel.  South  Missouri  Pine  Lumber 

Co.  y.  Dearing,  180  Mo.  66.  79  S.  W.  434 

Graham  v.  Conway.  82  Mo.  App.  652 — ^Na- 
tional Docks  ft  N.  J.  Junction  Connecting  R. 
Co.  y.  Pennsylvania  B.  Co.  54  N.  J.  Eq.  176, 
33  Atl.  936— Hovey  v.  Elliott,  145  N.  Y.  140 
39  L.R.A.  462.  89  N.  B.  841— McFadden  ▼* 
Swinerton,  86  Or.  864«  62  Pac.  12 — Barker 
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?.  Hartman  Steel  Co.  6  Pa.  Co.  Ct.  185 — 
Barker  ▼.  Hartman  Steel  Co.  28  W.  N.  C. 
IIG— Ballion,  B.  ft  C.  Mln.  Co.  t.  Eureka 
Hill  Hln.  Co.  6  Utah,  153,  18  Pac.  174— 
Ballion,  B.  *:  C.  Mln.  Co.  v.  Eureka  Hill 
Mln.  Co.  5  L  iah,  184,  12  Pac.  660 — ^Ez  parte 
WUtmore,  9  Utah,  447,  85  Pac.  524— Elliot 
T.  Whitmore,  10  Utah,  248,  87  Pac  459. 

2782.  A  decree  dismissing  a  suit  brought 
to  obtain  an  injunction  and  dissolving  the 
injunction  is  not  governed  by  the  ordinary 
rales  that  relate  to  a  supersedeas  of  execu- 
taoD,  but  by  those  principles  and  rules  which 
relate  to  chancery  proceedings  exclusively. 
Hovey  v.  McDonald,  109  U.  b.  150,  3  Sup. 
a  Rep.  136,  27:  888 
Cited  in   Cottlng  v.  Kansas  City  Stock  Yards 

Co.  (Cotting  V.  Goddard)  183  U.  S.  80,  46 
L.  ed.  93,  22  Sup.  Ct.  Kep.  30 — Cottlng  v. 
Kansas  City  Stock  Yards  Co.  82  Fed.  857. 

2783.  Where  a  bill  in  equity  has  been 
filed  to  enjoin  the  execution  of  a  writ  of 
mandamus  issued  upon  a  judgment  at  law, 
the  supersedure  of  process  on  the  decree  dis- 
missing the  bill  cannot  su|>ersede  process  on 
the  judgment  at  law,  notwithstanding  a  bill 
to  impeach  a  judgment  is  regarded  as  an 
auxiliary  or  dependent,  and  not  as  an  orig- 
inal bill.  Knox  County  v.  Harshman,  132 
U.  8.  14,  10  Sup.  Ct  Rep.  8,  33:  249 
ated  In    New    Blver    Mineral    Co.    v.    Seeley, 

117  Fed.  982 — Ex  parte  Whitmore,  9  Utah, 
447,  35  Pac.  524 — State  ex  rel.  Bettman  v. 
Harness,  42  W.  Ya.  416,  26  S.  E.  270. 

2784.  Under  §  7  of  the  act  of  March  3, 
1891  (26  Stat  at  L.  828,  chap.  517,  U.  S. 
Comp.  Stat  1901,  p.  650 ) ,  an  appellant  from 
a  decree  granting  an  injunction  in  a  suit  in 
equity  has  not  an  absolute  ri^ht  to  a  super- 
sedeas of  the  injunction  pending  the  appeal, 
on  the  filing  of  a  bond  satisfactory  to  the 
court  Be  Haberman  Mfg.  Co.  147  U.  S. 
525,  13  Sup.  a.  Rep.  527,  37:  266 
Cited  in.  Smith  v.  Valcan  Iron  Works,  165  U. 

8.  525,  41  L.  ed.  812.  17  Sup.  Ct.  Rep.  407 
—Re  HcKensie,  180  U.  S.  550,  45  L.  ed.  668, 
21  Snp.  Ct.  Rep.  468 — Bissell  Carpet-Sweep* 
er  Co.  V.  Goshen  Sweeper  Co.  19  C.  C  A. 
28.  43  U.  8.  App.  47,  72  Fed.  548. 

2786.  The  Federal  Supreme  Court  may 
modify  an  injunction  granted  by  a  decree 
below  in  advance  of  the  final  hearing  of  an 
appeal  on  its  merits.  Leonard  v.  Ozark 
Land  Co.  115  U.  S.  465,  6  Sup.  Ct  Rep.  127, 

29:445 

2788.  Under  equity  rule  93,  the  judge  who 
sUows  the  appeal  may  give  special  notice 
that  the  injunction  is  to  continue  in  force 
pending  the  appeal.  Leonard  v.  Ozark  Land 
Co.  115  U.  8.  465,  6  Sup.  Ct  Rep.  127, 

29:445 

Forecloflitre  cases. 

2787.  Pending  an  appeal  from  a  decree 
of  foreclosure  the  court  below  is  without 
power  to  take  any  steps  in  the  execution 
of  the  decree  in  favor  of  appellants,  al- 
though the  adverse  party  has  entered  a 
cross  appeal  without  giving  security.  Bron- 
Mm  V.  LaCrosse  &  M.  R.  Co.  1  Wall.  405, 

17:616 

OUH  In  Best   Coast   Cedar    Co.   v.   People's 

Baak,  49  C.  C.  A.  425,  111  Fed.  449— First 


Nat  Bank  v.  State  Nat.  Bank,  65  C.  C.  A. 
415,  131  Fed.  431— State  ex  rel  Shrader  v. 
Phillips,  32  Fla.  406,  13  So.  920. 

2788.  Full  power  exists  in  the  district 
court,  pending  the  appeal  from  the  decree 
of  foreclosure  of  a  railroad,  to  adopt  all 
proper  and  judicious  measures  to  protect 
and  preserve  the  road  from  waste  or  loss. 
There  can  be  no  objection  to  the  running 
of  the  road,  and  the  reasonable  application 
of  its  revenues  for  that  purpose.  Beyond 
this,  any  appropriation  of  the  revenues  is 
not  warranted.  Bronson  v.  La  Crosse  & 
M.  R.  Co.  1  Wall.  405,  17:  616 

2789.  Pending  an  appeal  from  the  district 
court  from  a  decree  of  foreclosure  of  a  mort- 
gage on  a  railroad,  that  court  has  no  power 
to  make  an  order  directing  the  receiver  to 
turn  over  the  road  to  another  company, 
or  an  order  directing  the  receiver  to  pay 
money  to  the  holders  of  the  bonds.  If  any 
proceeding  remains  to  be  taken,  it  belongs 
to  the  cognizance  of  the  circuit  court. 
Bronson  v.  LaCrosse  &  M.  R.  Co.  1  Wall. 
405,  17: 616 

2789a.  An  order  by  the  special  term  of 
the  supreme  court  of  the  District  of  Col- 
umbia referring  a  cause  in  foreclosure  to  the 
general  term  for  hearing  in  the  first  in- 
stance, did  not  deprive  the  special  term  of 
its  jurisdiction  to  give  a  receiver  such  au- 
thority. Grant  v.  Phoenix  Mut.  L.  Ins.  Co. 
121  U.  S.  118,  7  Sup.  Ct  Rep.  849,      30:  909 

2790.  An  appeal  from  a  decree  of  fore- 
closure, although  accompanied  with  a  su- 
persedeas, does  not  deprive  the  court  below 
of  its  power  to  authorize  a  receiver  to 
make  the  repairs  necessary  for  the  pres- 
ervation of  the  property  in  litigation. 
Grant  v.  Phoenix  Mut.  L.  Ins.  Co.  121  U. 
S.  118,  7  Sup.  a.  Rep.  849,  '     30:  909 

2791.  A  sale  of  real  property,  without 
special  leave  of  court,  by  the  trustee  in 
a  private  deed  of  trust  while  such  property 
was  in  his  possession  as  receiver  in  a  case 
to  which  he  was  a  party  and  which  had  at 
the  time  been  removed  to  the  Supreme 
Court  of  the  United  States  by  appeal  with 
supersedeas,  conferred  no  title  on  the  bene- 
ficiary in  the  deed  of  trust,  for  whose  bene- 
fit the  purchase  was  made,  and  who  was 
also  a  party  to  the  suit,  as  against  a  party 
who,  by  cross  bill  dismissed  by  the  decree 
appealed  from,  was  seeking  to  have  such 
deed  set  aside  as  void  as  to  her.  Hitz  v. 
Jenks,  185  U.  S.  155,  22  Sup.  Ct  Rep.  598, 

46:851 

Habeas  corpus  proceedings. 

Refusal  of  Habeas  Corpus  because 
Denial  of  Stay  has  Become  Innocu- 
ous Through  Grant  of  Supersedeas, 
see  Habeas  Corpus,  55. 

2792.  When  appeals  have  been  taken  to 
the  Supreme  Court  from  final  decisions  of 
the  circuit  court  in  habeas  corpus,  further 
proceedings  cannot  be  had  against  the 
defendant  pending  such  appeal.    Craemer  ▼. 
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Washington,  168  U.  S.  124,  18  Sop.  Ct.  Rep. 
1,  42: 407 

Oiied  in  Storti  ▼.  Massftchasetti,  183  U.  8.  141, 
46  L.  ed.  123,  22  Sup.  Ct.  Rep.  77 — Dlmmlck 
V.  Tompkins,  194  U.  S.  546,  48  L.  ed.  1113, 
24  Snp.  Ct  Rep.  780— Re  Dnrrant,  84  Fed. 
819. 

2793.  An  appeal  to  the  Federal  SnprenM 
Court  from  the  judgment  of  a  circuit  court 
denying  an  application  for  habeas  corpus 
has  no  effect  upon  the  continued  execution 
of  the  sentence  of  the  state  court  by  the 
confinement  of  the  accused  in  the  state 
prison,  in  conformity  with  the  laws  of  the 
state,  before  such  appeal  was  taken.  Mc- 
Kane  v.  Durston,  153  U.  S.  684,  14  Sup.  Ct. 
Rep.  913,  38:  867 

2794.  An  appeal  under  IT.  S.  Rey.  Stat. 
§  766,  U.  S.  Comp.  Stat.  1901,  p. 
597,  from  a  decision  of  a  circuit  court 
on  an  application  for  habeas  corpus  stays 
all  proceedings  in  the  state  court  during  the 
examination  of  and  until  final  judgment 
upon  the  constitutional  ouestion  in  the 
Federal  courts.  Shibuya  Jugiro  ▼.  Brush 
(Re  Shibuya  Jugiro),  140  U.  S.  291,  11 
Sup.  Ct.  Rep.  770,  35:  610 
Cited  in  Re  Fltton,  55  Fed.  278 — ^Re  McKane, 

01  Fed.  206 — ^Re  Dnrrant,  84  Fed.  819 — 
People  v.  Darrant,  119  Cal.  55,  50  Pac  1070 
-»Bx  parte  Bdsar,  119  Cal.  127,  51  Pac.  29. 

2795.  The  state  authorities  may  proceed 
in  the  execution  of  a  sentence  against  one 
convicted  of  crime  after  the  Federal  Su- 
preme Goiu-t  has  dismissed  for  want  of 
jurisdiction  an  appeal  from  an  order  of  a 
circuit  court  denying  an  application  for 
writ  of  habeas  corpus  on  behalf  of  the  con- 
vict, although  the  mandate  of  the  Federal 
Supreme  Court  may  have  been  delivered  to 
the  state  authorities  instead  of  to  the  cir- 
cuit court.  Lambert  v.  Barrett,  159  U.  S. 
660,  16  Sup.  a.  Rep.  135,  40:  296 

2796.  If  a  state  court,  after  an  affirmance 
in  the  Federal  Supreme  Court  of  an  order  of 
a  cirooit  court  denying  an  application  for 
a  writ  of  habeas  corpus  on  behalf  of  one 
convicted  of  crime  in  the  state  court,  pro- 
ceeds to  execute  its  sentence  before  the 
mandate  of  the  Federal  Supreme  Court  has 
been  issued,  its  action,  although  not  to  be 
commended,  is  not  void.  Re  Boardman,  169 
U.  S.  39,  18  Sup.  Ct.  Rep.  291,  42:  653 

2797.  A  determination  by  a  state  court 
that  judgment  of  conviction  in  a  capital 
case  shall  not  be  stayed,  notwithstand- 
ing the  pendency  of  an  appeal  which 
is  alleged  to  present  Federal  questions,  will 
not  be  interfered  with  by  the  Supreme 
Court  of  the  United  States  on  a  writ  of 
habeas  corpus.  Re  Boardman,  169  U.  S. 
39,  18  Sup.  Ct.  Rep.  291,  42:  653 

2798.  A  judgment  of  the  Supreme  Court 
of  the  United  States  affirming  a  judgment 
of  the  circuit  court  denying  a  habeas  corpus 
to  review  the  judgment  of  a  state  court  in 
a  criminal  case  is  a  final  judgment  within 
U.  S.  Rev.  Stat.  §  766,  U.  S.  Comp.  SUt. 
1901,  p.  597,  providing  that  until  final  judg- 


ment upon  suck  an  appeal  any  prooeedliig 
in  the  state  court  shall  be  null  and  void; 
and  the  state  court  may  sentence  the  pris- 
oner before  the  mandate  of  the  Supreme 
Gourt  is  sent  to  the  circuit  court,  but  such 
sentence  is  at  the  risk  of  annulment  if  th« 
Supreme  Court  during  the  term  should  sus- 
pend or  set  aside  its  own  judgment, 
Shibuya  Jugiro  v.  Brush  (Re  Shibuya 
Jugiro)  140  U.  S.  291,  11  Sup.  Ct.  Rep. 
770,  35: 510 

Revoking  allowance  of  appeal. 

2799.  After  the  appeal  bond  has  been 
approved  and  the  case  has  been  docketed  in 
the  Federal  Supreme  Court,  the  inferior 
court  cannot  vacate  its  allowamoe  of  the 
appeal,  although  the  term  has  not  expired. 
Keyser  v.  Farr,  105  U.  S.  265,  26:  1025 
DiaUnguUhed  in  Biverdale  Cotton  Mills  v.  Ala- 
bama ft  G.  Mfr-  Co.  Ill  Fed.  483. 

Cited  in  Rector  v.  Lipscomb,  141  U.  S.  550.  86 
L.  ed.  857,  12  Sap.  Ct.  Rep.  88 — Aspen  Min. 
ft  Smelting  Co.  v.  BlUingB,  150  U.  S.  35,  37 
Lu  ed.  988,  14  Sup.  Ct.  Rep.  4 — Kirk  v.  Unit- 
ed States,  28  Ct.  CI.  279 — United  States  v. 
Claasen,  46  Fed.  69 — Cltisens'  Bank  v.  Far^ 
well,  6  C.  C.  A.  80,  12  V.  S.  App.  410,  56 
Fed.  539 — Fitzpatrlck  v.  Graham,  56  C.  C. 
A.  96,  119  Fed.  354 — Clarke  v.  Eureka  Coun- 
ty Bank,  131  Fed.  146 — SalUvan  v.  Woods, 
5  Arts.  202.  50  Pac  118 — BuUard  v.  Mc- 
Ardle,  98  Cat.  359,  35  Am.  St.  Rep.  176,  33 
Pac.  193 — Moore  v.  Booker,  4  N.  D.  556.  62 
N.  W.  607— Bradley  v.  Gait,  6  Mackey.  827 
—Bradley  v.  Gait,  7  Mackey,  622. 

2800.  The  court  of  claims  has  power  to 
revoke  an  order  for  the  allowance  of  an 
appeal  to  this  coiut  while  the  reoord  tb- 
mains  in  the  court  of  claims,  when  such 
appeal  was  improvidently  granted  pending 
a  motion  for  new  trial,  and  contrary  to 
stipulations  between  counsel,  such  revoca- 
tion being  requested  by  appellant  without 
delay.  Re  Roberts,  15  Wall.  884,  21:  131 
Cited  in  Goddard  v.  Ordway  (Phillips  v.  Ord- 

way)  101  U.  S.  752,  26  Lu  ed.  1048 — ^Aspen 
Min.  ft  Smelting  Co.  v.  Billings,  ISO  U.  S. 
35,  37  L.  ed.  988,  14  Sap.  Ct.  Bep.  4 — Walsh 
V.  United  States,  23  Ct.  CI.  3— Farmers' 
Loan  ft  T.  Co.  v.  McClare,  24  C.  C.  A.  68, 
49  U.  S.  App.  46,  78  Fed.  218. 

2801.  The  court  has  the  power  during  the 
term,  at  the  request  of  the  appellant,  to  set 
aside  an  order  allowing  an  appeal  and  thus 
vacate  the  appeal  granted  in  his  favor. 
Phillips  V.  Ordway  (Goddard  v.  Ordway) 
101  U.  S.  745,  25:  1040 
Dietinffuiehed  in  Draper  v.  Davis,  102   U.    8L 

371,  26  L.  ed.  122. 

Cited  in  Murphy  v.  United  SUtes,  16  Ct.  CL 
222— Kirk  v.  United  States,  28  Ct.  CI.  279 
— ^Keyser  v.  Farr,  105  U.  S.  266,  26  L..  ed. 
1026^Ayer8  v.  Wiswall,  112  U.  S.  190,  28 
L.  ed.  695,  5  Sup.  Ct  Bep.  90 — ^Aspen  Mhs. 
ft  Smelting  Co.  v.  Billings,  150  U.  S.  85,  87 
L.  ed.  988,  14  Sup.  CL  Bep.  4 — Cutting  v. 
Tavares,  O.  ft  A.  B.  Co.  9  C.  C.  A.  407,  28 
U.  S.  App.  363,  61  Fed.  155 — iBtna  L.  Ina. 
Co.  V.  Hamilton  County.  25  C.  C.  A.  96.  49 
U.  8.  App.  122,  79  Fed.  576 — Bradley  v.  Gait, 
5  Mackey,  828 — Bradley  v.  Gait,  7  Bfackey. 
622 — Carr  v.  Dawes,  46  Mo.  App.  602 — Com. 
T.  Thompson,  18  Pa.  Co.  Ct.  490 — ^Biahop  t. 


APPEAL  AND  ERROR,  IV.  g,  3. 


471 


Aborn,  16  B.  I.  560,  18  Att.  208— CKeefe 
▼.  Foster,  6  Wyo.  862,  40  Pae.  62S. 

fUlng  bond. 

See  also  infra,  2943.  | 

2802.  The  Supreme  Court,  after  an  ap- 
peal 18  taken  thereto,  has  control  over  the 
action  and  may  grant  leave  to  the  appellant 
to  file  a  new  lK»nd.  Bigler  v.  Waller,  12 
Wall.  142,  20:  260 
IMk^Q^ihed   In   Taill  v.   New  Shoreham,   18 

R.  I.  410,  28  All.  344. 

Ott«d  in  Morrln  v.  Lawler,  91  Fed.  694— Ex 
parte  Dunn,  6  8.  C.  N.  8.  309. 

2803.  The  docketing  of  a  cause  by  the  de- 
fendant in  error  in  advance  of  the  return 
day  of  the  writ  does  not  prevent  the  plain- 
tiff from  doing  what  was  necessary,  while 
the  writ  was  in  life,  to  give  it  full  effect, 
such  as  filing  his  security  which  had  not 
been  filed  at  the  time  of  the  docketing. 
Davies  v.  United  States  ex  rel.  Corbin,  113 
U.  S.  687,  6  Sup.  Ct.  Rep.  696,         28: 1149 

Moving  for  new  trial. 

2804.  By  the  express  provisions  of  the 
act  of  June  25,  1868,  §  2,  a  motion  for  a 
new  trial  may  be  made  in  the  court  of 
daims  on  behalf  of  the  United  States  while 
appeal  from  its  Judgment  is  pending  in  the 
Federal  Supreme  Court.  United  States  v. 
Ayres,  9  Wall.  608,  19:  625 
<m«tf  in  United  States  v.  Cmsell,  12  Wall.  176. 

20  Lw  ed.  385 — Belknap  v.  United  States,  150 
U.  8.  591,  87  Lu  ed.  1102,  14  Sup.  Ct.  Rep. 
183->8Uvej  V.  United  States,  7  Ct  CI.  300 
-  "ord  V.  United  States,  18  CL  CI.  70— Mc- 
Colium  V.  United  States,  88  Ct.  CI.  473. 

GorreoCIng  or  modifying  decree. 

2805.  A  correction  of  the  form  of  a  de- 
cree, by  adding  a  direction  to  a  receiver  to 
pay  over  money  in  his  hands,  which  he  had 
been  restrained  from  paying  over  by  an  in- 
junction, during  the  pendency  of  the  suit, 
made  during  the  same  term,  although  after 
appeal,  which  operated  as  a  supersedeas, 
was  not  invalid.  Hovey  t.  McDonald,  109 
U.  S.  150,  3  Sup.  Ct.  Re^.  136,  27:  888 

2806.  The  supreme  court  of  the  District 
of  Columbia  had  authority  to  set  aside  an 
order  affirming  a  decree  made  at  the  pre- 
▼ioQs  term,  and  give  a  new  decree  dismiss- 
ing the  suit,  after  an  appeal  to  this  court 
was  allowed;  the  motion  to  vacate  the 
order  and  for  a  reargument  having  been 
made  to  and  recognized  by  the  court  at 
the  same  term  the  order  was  entered,  and 
having  gone  over  as  unfinished  business. 
Phillips  V.  Ordway  (Goddard  v.  Ordway) 
101  U.  S.  745,  25:  1040 
<7<fad  in  Morgan's  L.  ft  T.  B.  ft  8.  S.  Co.  v. 

Texas  C.  B.  Co.  32  Fed.  530 — Schofleld  v. 
Hone  Springs  Cattle  Co.  65  Fed.  435 — New 
Orleans  t.  Fisher,  34  C.  C.  A.  27,  63  U.  8. 
App.  455,  91  Fed.  585 — Graham  v.  Swayne, 
48  C.  C.  A.  412,  109  Fed,  367— Walker  v. 
Moeer,  54  C  C.  A.  264,  117  Fed.  232. 

HenittitiiP. 

2807.  [A  judgment  for  more  than  the 
plaintiir    daim^     may     be     reduced     by 


remittance   after   writ   of   error   is  taken. 
Fury  V.  Stone  (Pa.  Sup.  Ct.)  2  Dall.  184, 

1:341] 

Issnance   of,    and   proobedlngs   nnder, 
execution. 

Right  to  Execute  Judgment  after  Dis- 
missal of  Appeal,  see  infra,  5526. 

Effect  of  Writ  of  Supersedeas  Subse- 
quent to  Levy,  see  Execution,  72. 

See  also  supra,  2739-2741,  2772;  infra, 
2835. 

2808.  It  is  not  clear  that  a  complainant 
who  has  appealed  from  a  decree  in  his 
favor,  in  the  hope  of  obtaining  a  larger 
sum,  can,  pending  the  appeal,  issue  execu- 
tion upon  the  decree  of  the  court  below. 
Taylor  v.  Savage,  1  How.  282,  11:  132 
Oited  In  Taylor  v.  Benham,  5  How.  261,  12  L. 

ed.  144 — Thornton  v.  Hahoney,  24  Cal.  584. 

2809.  Security  having  been  given  on  the 
judgment,  a  writ  of  error  is  a  supersedeas 
and  stays  executibn.  United  States  ex  rel. 
Crawford  v.  Addison,  22  How.  174,    16:  304 

2810.  Where,  notwithstanding  compliance 
with  the  statutory  requirements  for  a 
supersedeas,  the  court  below  is  proceeding 
to  execute  its  decree,  such  action  will  be  re- 
strained by  the  Supreme  (}ourt.  Washing- 
ton, G.  &  A.  B.  Ck>.  V.  Washinffton  (Wash- 
ington, G.  &  A.  R.  Go.  V.  Bradley)  7  Wall. 
575,  19: 274 
Green    t.    Van    Buskerk,    S    Wall.    448, 

18:  245 

2811.  A  writ  of  error,  bond,  and  citation, 
all  in  due  time  before  execution  is  issued, 
operate  as  a  stay,  and  execution  issued 
after  may  be  quashed  by  this  court  or 
the  court  below.  Stockton  v.  Bishop,  2 
How.  74,  11:184 
Oitetf  In  Hogan  v.  Boss,  11  How.  296,  13  L. 

ed.  703 — Slanghter-honse  Cases,  10  Wall. 
292,  19  L.  ed.  921 — French  v.  Shoemaker,  12 
Wall.  100,  20  L.  ed.  271 — ^Dlxon  v.  Watklns, 
9  Ark.  152 — People  ex  rel.  Kochersperger  t. 
Wadlow,  166  lU.  123,  46  N.  E.  775 — State 
ez  rel.  Pugh  v.  Twentieth  Judicial  Dist. 
Judge,  33  La.  Ann.  13S9 — Bryan  v.  Bates, 
12  Allen,  212 — Gulf,  C.  ft  S.  F.  B.  Co.  v. 
Ft.  Worth  ft  N.  O.  B.  Co.  68  Tex.  103,  2  S. 
W.  199. 

2812.  The  Supreme  Court  may,  even  be- 
fore the  return  day  of  the  writ  of  error,  re- 
strain the  court  below  from  executing  its 
judgment,  where  the  return  has  been  made 
and  a  copy  of  the  record  has  been  filed  in 
the  clerk's  office.  Slaughter  House  Cases, 
10  Wall.  273,  19:  915 
owed  In  French  v.  Shoemaker.  12  Wall.  99,  20 

L.  ed.  271 — Kitchen  v.  Bandolph,  93  U.  8. 
88,  23  L.  ed.  811 — Hovey  v.  McDonald,  109 
U.  S.  161,  27  L.  ed.  891,  3  Sap.  Ct.  Bep.  136 
— Leonard  v.  Ozark  Land  Co.  115  U.  S.  46.^, 
29  L.  ed.  445,  6  Sup.  Ct  Bep.  127 — ^Arnold 
V.  Frost,  9  Ben.  269,  Fed.  Cas.  No.  558 — 
Ozark  Land  Co.  v.  Leonard,  24  Fed.  659 — 
BIchter  v.  Jerome,  25  Fed.  681 — Ferguson  v. 
Dent,  29  Fed.  10 — State  ex  rel.  Pugh  ▼. 
Twentieth  Judicial  Dist  Judge,  33  La.  Ann. 
1389. 

2813.  A  supersedeas  stays  proceedings 
only  from  tiie  filing  of  the  bond.     It  pre* 
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vents  furtlier  proceeding  under  an  execu- 
tion which  has  been  issued,  but  does  not 
interfere  with  what  has  already  been  done. 
Boise  County  v^  Gorman,  19  Wall.  661, 

22:226 
Cited  In  Kitchen  ▼.  Randolph,  08  XT.  S.  89,  23 
L.  ed.  811 — Doyle  ▼.  Wisconsin,  94  tJ.  S.  52, 
24  L.  ed.  65— Foster  v.  Kansas.  112  V.  S. 
204,  28  L.  ed.  630,  6  Sup.  Ct.  Rep.  8— 
American  Nicholson  Pay.  Co.  v.  Elizabeth, 
Fed.  Cas.  No.  310 — ^Polk  County  ▼.  Johnson, 
21  Fla.  578— State  ex  rel.  Shrader  ▼.  Phil- 
lips, 32  Fla.  406,  13  So.  920 — Poster  v.  State, 
32  Kan.  766 — State  ex  rel.  Pugh  v.  Twen- 
.  tleth  Judicial  Dist.  Judge,  83  La.  Ann.  1389 
— Goodrich  v.  Wilson,  135  Mass.  38 — Blalr 
v.  Compton,  33  Mich.  449 — Woolfolk  ▼. 
Bruns,  45  Minn.  97,  47  N.  W.  460 — Jenkins 
v.  State,  60  Neb.  207,  82  N.  W.  622 — Kitchen 
T.  Randolph,  33  Phila.  Leg.  Int.  427. 

2814.  The  alleged  improper  execution  of 
the  judgment  after  supersedeas  will  only 
be  restrained  by  the  Federal  Supreme 
Court  on  motion,  where  reasonable  notice 
has  been  given  to  the  adverse  party.  Boise 
County  V.  Gorman,  131  U.  8.  cxxv.  Appx. 
and  22:  148 

2815.  A  state  court  may  issue  an  execu- 
tion on  a  judgment  reviewable  in  the  Su- 
preme Court  of  the  United  States  at  any 
time  before  a  supersedeas  is  actually  per- 
fected, as  the  provision  of  U.  S.  Rev.  Stat. 
§  1007,  V,  S.  Comp.  Stat.  1901,  p.  714, 
that  execution  in  a  case  where  a  writ  of 
error  may  be  a  supersedeas  shall  not  issue 
until  the  expiration  of  ten  days  after  judg- 
ment, refers  only  to  judgments  and  decrees 
in  the  courts  of  the  United  States.  Doyle  v. 
Wisconsin,  94  U.  S.  50,  24:  64 
Cited  In  Foster  v.  Kansas,  112  U.  S.  204,  28 

L.  ed.  630,  5  Sup.  Ct.  Rep.  8 — Schmidt  v. 
United  States,  66  C.  C.  A.  892,  188  Fed. 
260 — Foster  v.  State,  82  Kan.  766,  8  Pac. 
534 — Goodrich  v.  Wilson,  135  Mass.  32. 

2816.  The  Supreme  Court  will  not  quash 
an  execution  issued  by  the  court  below  to 
enforce  its  decree  pending  the  writ  of  error, 
if  the  writ  of  error  be  not  a  supersedeas  to 
the  decree.  Wallen  v.  Williams,  7  Cranch, 
278,  3: 342 
Cited  in  Ferguson  v.  Dent,  29  Fed.  3 — Union 

Mut,  L.  Ins.  Co.  V.  Windett.  36  Fed.  839 — 
New  England  R.  Co.  v.  Hyde,  41  C.  C.  A. 
406,  101  Fed.  400 — Stevens  v.  Central  Nat. 
Bank,  69  Hun,  465,  24  N.  Y.  Supp.  219. 

2817.  Where  a  qualified  acceptance  of  an 
appeal  bond  shows  that  the  judge  who  took 
it  considered  the  security  only  sufficient  for 
stay  of  execution  of  that  part  of  the  decree 
appealed  from,  the  appeal  operates  as  a 
supersedeas  to  that  extent  only.  Covington 
Stock  Yards  Co.  v.  Keith,  121  U.  S.  248,  7 
Sup.  Ct.  Rep.  881,  30:  914 

2818.  Where  a  writ  of  error  is  not  sued 
out  in  time  to  operate  as  a  supersedeas,  the 
circuit  court  cannot  stay  execution  on  any 
equitable  ground  because  of  error,  either  of 
the  court  or  of  the  parties.  Saltmarsh  v. 
Tuthill,  12  How.  387,  13:  1034 
Cited  in  Slaughter-house  Cases,  10  Wall.  292, 

19    L.    ed.    920 — French    v.    Shoemaker,    12 
Wall.  100,  20  L.  ed.  271— Western  U.  Teleg.  I 
Co.  V.  Byser,  19  Wall.  430,  22  L.  ed.  46 — * 


Brown  v.  Evans,  8  Sawy.  604,  18  Fed.  67 — 
Tompkins  v.  Mahoney,  82  Cal.  240 — State  ex 
rel.  Gausson  v.  Second  Dist.  Judge,  21  La. 
Ann.  49. 

Taking  baiL 

See  also  Bail  and  Recognizance,  38,  39. 

2819.  Bail  may  be  allowed  after  citation 
is  served  on  a  writ  of  error  by  a  defendant 
in  a  criminal  case,  under  Rule  36  of  the 
Supreme  Court  of  the  United  States.  Re 
Claasen,  140  U.  S.  200,  11  Sup.  Ct  Rep.  735, 

35:  409 

2820.  Any  justice  of  the  Federal  Supreme 
Court,  though  not  assigned  to  the  particular 
circuit,  having  the  power  to  allow  a  writ  of 
error,  to  issue  the  citation,  to  take  the  secur- 
ity required  by  law,  and  to  ^ant  a  super- 
sedeas, has  the  authority,  as  incident  to  the 
exercise  of  Uiis  power,  to  order  the  plaintiff 
in  error  to  be  admitted  to  bail.  Hudson  v. 
Parker,  156  U.  8.  277,  16  Sup.  Ct.  Rep.  450, 

39:424 

Mlsoellaneons. 

2821.  Where  a  bond  was  filed  too  late  to 
prevent  the  removal  of  defendant  from  hia 
office  in  pursuance  of  the  authority  of  a 
judgment,  this  court  cannot  order  him  to  be 
restored.  Boise  County  v.  Gorman,  19 
Wall.  661,  22:  226 

2822.  In  an  equity  cause,  the  res  in  litiga- 
tion may  be  sold  by  order  of  the  circuit 
court,  and  the  proceeds  invested  in  stocks. 
notwithstanding  the  pendency  of  an  appeal 
to  this  court.  Spring  v.  SouUi  Carolina  Ins. 
Co.  6  Wheat  519,  5:  320 
Cited  in  May  v.  Printup,  50  Ga.  136 — Latimer 

V.  Hauson,  1  Bland,  Ch.  56— Williams's 
Case,  3  Bland,  Ch.  217 — Lamb  v.  Rowan, 
81  Miss.  871,  33  So.  4 — Moran  v.  Johnston, 
26  Gratt.  110 — Beard  v.  Arbuckle,  10  W.  Ta. 
148. 

2823.  When  a  supersedeas  is  procured  up- 
on an  appeal,  the  court  below  may  make 
necessary  orders  to  preserve  the  fund  and 
direct  its  receiver  to  that  extent;  but  it  can- 
not place  the  money  beyond  the  control  of 
any  decree  that  may  be  made  by  the  Su- 
preme Coiurt.  Goddard  y.  Ordway,  94  U. 
S.  672,  24:  237 
Cited  In  Eureka  Consol.  Mln.  Co.  v.  Richmond 

Consol.  Mln.  Co.  5  Sawy.  126,  Fed.  Cas.  No. 
4,649 — Ferguson  v.  Dent,  29  Fed.  10 — Dllnn 
V.  Continental  Sccur.  Redemption  Co.  110 
Fed.  267 — Coleman  v.  Fisher,  66  Ark.  40» 
48  S.  W.  807 — ^McLane  v.  Cropper.  5  App. 
D.  C.  296 — Hits  V.  Jenks.  16  App.  D.  C.  54(S 
— State  ez  rel.  Merchants  Nat.  Bank  v.  Hull, 
87  Fla.  584,  22  So.  762— May  v.  Printup,  59 
Ga.  135. 

2824.  Supersedeas  upon  a  writ  of  error  to 
review  the  judgment  of  a  circuit  court  in 
proceedings,  to  appropriate  land  to  tele- 
graph purposes,  which  have  been  removed 
from  a  state  court  will  not  prevent  the  tele- 
graph company,  during  the  pendency  of  tlM 
writ,  from  occupying  the  premises  after  it 
nas  paid  into  the  circuit  court  for  the  bene- 
fit of  the  owner  the  amount  of  damages  and 
compensation  assessed  by  the  jury,  where 
an  appeal  in  the  stete  courte  would  not  haw 
that  effect    East  Tennessee,  V.  ft  0.  R.  Oow 
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▼.  Southern  Tel«g.  Go.  112  U.  S.  806,  5  Sup. 
Gt.  IRep.  108,  28:746 

2825.  Where  a  decree  was  made  and  an 
appeal  taken  therefrom,  which  was  dis- 
missed for  want  of  prosecution,  and  a  new 
and  second  appeal  was  allowed,  and,  at  the 
same  term,  a  supplementary  decree  was 
granted  for  a  sale  of  the  premises,  pursuant 
to  the  original  decree,  the  second  appeal 
does  not  operate  as  a  supersedeas,  so  as  to 
prevent  a  sale  under  the  decree  of  sale.  Carr 
T.  Hoxie,  13  Pet  460,  10:  247 

2826.  An  appeal  with  supersedeas  to  the 
Federal  Supreme  Court  from  a  decree  dis- 
missing a  bill  to  modify  the  method  of  col- 
lecting a  judgment  which  has  itself  never 
directly  been  superseded  does  not  stay  the 
enforcement  of  such  judgment,  although  the 
bill  be  regarded  as  a  continuation  of  the 
original  action.  Knox  County  v.  Harshman, 
132  U.  S.  14, 10  Sup.  a.  Rep.  8,         33:  249 

2827.  Action  to  put  the  relator  in  pos* 
B^sion  of  an  office  under  a  finid  judgment 
of  the  highest  state  court  is  stayed  by  the 
filing  of  the  supersedeas  bond.  Wilson  v. 
North  Carolina  ex  rel.  Caldwell,  169  U.  S. 
586,  18  Sup.  Ct  Rep.  435,  42:  865 

2828.  A  sujpersedeas  is  effective  to  stay 
action  on  a  judgment  in  an  action  in  the 
natare  of  quo  warranto.  United  States  ex 
reL  Crawford  v.  Addison,  22  How.  174, 

16:304 


K  New  suits  in  a  state  court  to  enjoin 
plaintiffs  in  error  from  further  violation  of 
an  ordinance  which  is  the  foundation  of  the 
prosecution  pending  on  error  are  not  viola- 
tions of  the  supersedeas  provided  for  in  U. 
S.  Rev.  Stat.  §  1007,  U.  S.  Comp.  SUt. 
1901,  p.  714,  which  operates  only  on  the 
judgment  appealed  from,  and  not  on  the 
questions  involved  considered  apart  from  the 
particular  suits  in  which  they  were  de- 
eided.  Natal  v.  Louisiana,  123  U.  S.  516, 
8  8u]k.  Ct.  Rep.  253,  31 :  233 

2829a.  [Scire  facias  against  bail  may  be 
amended  by  the  record,  after  error  brought. 
Burrows  v.  Heysham  (Ct.  Com.  PL  Phila.) 
1  Dan.  133,  1 :  69] 

2829b.  [The  circuit  court,  during  the 
pendency  of  the  cause  in  the  Supreme  Court 
by  appeal,  may  take  cognizance  of  a  bill  of 
review,  if  it  is  brought  on  newly  discovered 
evidence  of  facts;  but  not  if  it  is  for  error 
apparent  in  the  body  of  the  decree.  Poole 
▼.  Nixon  (C.  Ct.)  9  Pet.  770,  Appx.    9:  305] 

2830.  Under  the  Interstate  Commerce  Act 
an  appeal  to  the  Federal  Supreme  Court 
from  a  decree  of  a  circuit  court  in  a  pro- 
ceeding to  coiforce  an  order  of  the  Inter- 
state Conmierce  Commission  could  not  oper- 
ate MM  a  stay  or  supersedeas.  Louisville  & 
N.  R.  Co.  V.  Behlmer,  169  U.  S.  644,  18  Sup. 
Ct.  Rep.  502,  42:  889 

#•  ModifU!ati4m  or  Vacation  of  Super' 

aedeas, 

TSl^^-  Where  the  writ  of  error  does  not 
operate  as  a  supersedeas,  a  motion  to  vacate 


the  supersedeas  is  not  necessai^r  or  proper. 
Western  Air  Line  Constr.  Co.  v.  McGillis, 
127  U.  S.  776,  8   Sup.  a.  Rep.   1390, 

32:  324 

2832.  A  motion  to  vacate  a  supersedeas 
will  be  denied  where  it  is  shown  that  the 
bond  was  presented,  approved,  allowed  and 
filed  in  the  cause,  within  due  time,  and  that 
thereafter  an  order  allowing  an  appeal  was 
entered  nunc  pro  tunc  of  the  date  of  the 
presentation  of  the  bond.  Power  v.  Baker, 
112  U.  S.  710,  5  Sup.  Ct.  Rep.  361,      28:  825 

2833.  A  motion  to  vacate  a  supersedeas, 
made  before  the  record  is  printed,  must  be 
accompanied  by  a  statement  of  the  facts  on 
which  it  rests,  agreed  to  by  the  parties,  or 
supported  by  printed  copies  of  so  much  of 
the  record  as  will  enable  this  court  to  act 
understandingly  without  reference  to  the 
transcript  on  lile.  Power  v.  Baker,  112  U. 
S.  710,  6  Sup.  Ct.  Rep.  361,  28:  825 

2834.  This  court  will  vacate  a  super- 
sedeas, when  the  approval  of  the  superseoeas 
bond  by  the  justice  of  this  court  who  al- 
lowed the  appeal  was  obtained  by  fraud  and 
perjury,  and,  in  such  cases,  will  refuse  to 
accept  a  new  bond.  Florida  C.  R^  Co.  v 
Schulte,  100  U.  S.  644,  25:  605 
Cited  in  Draper  v.  Davis,  102  tJ.  S.  871,  26  L. 

ed.  122— Florida  C.  R.  Co.  v.  Schutte,  lOn 
U.  S.  186,  26  L.  ed.  383 — Dueber  Watdt- 
Case  Mfg.  Co.  v.  Fahy's  Watcb-Case  Co. 
46  Fed.  698 — Morrln  v.  Lawler,  91  Fed.  694 
— ^Tampa  Street  B.  &  P.  Co.  v.  Tampa  Sub- 
urban B.  Co.  80  Fla.  410,  11  So.  908. 

2835.  If  the  security  given  on  an  appeal 
taken  within  sixty  days  alter  the  rendition 
of  the  decree  makes  it  operate  as  a  super- 
sedeas of  a  part  only  of  uie  decree  appealed 
from,  the  justice  of  the  Federal  Supreme 
Court  assigned  to  the  circuit  in  which  the 
decree  was  rendered,  has  power,  under  U.  S. 
Rev.  Stat  §  1007,  U.  S.  Comp.  Stat.  1901, 
p.  714,  to  grant,  in  his  discretion,  a  further 
stay  of  execution  if  application  to  him  for 
that  purpose  is  made.  Covington  Stock 
Yards  Co.  v.  Keith,  121  U.  S.  248,  7  Sup. 
Ct  Rep.  881,  *    30:  914 

2836.  A  supersedeas  allowed  by  a  justice 
of  the  Supreme  Court  of  the  United  States 
under  a  mistaken  supposition  that  a  writ 
of  error  to  a  state  court  has  been  issued  has 
no  legal  effect,  as  a  supersedeas  cannot  be 
allowed  except  as  an  incident  to  an  appeal 
actually  taken  or  a  writ  of  error  actually 
sued  out.  But  the  court  is  as  much  without 
jurisdiction  to  vacate  the  order  granting 
the  supersedeas  as  the  justice  who  made  it 
was  without  jurisdiction  to  grant  it.  Ex 
parte  Ralston,  119  U.  S.  613,  7  Sup.  Ct. 
Rep.  317,  30:  506 

2837.  Where  the  supersedeas  bond  is  de- 
fective in  not  truly  describing  the  judo^ment 
of  the  lower  court,  the  supersedeas  will  only 
be  vacated  in  case  the  plaintiff  in  error  shall 
fail  to  file  a  new  bond  in  such  suit,  and 
within  such  time  as  directed  by  the  appel- 
late court.  County  Court  v.  Imited  States 
ex  rel.  Harshman,  131  U.  S.  dxvi.  Appx. 
and  25:  191 
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h.*2>ooice9ifi|F  or  WiUng* 

Of  Record,  see  infra,  Y.  g. 

Docketing  Cause  and  DiBmisaing  GMe, 

infra,  VII.  ii. 
Curing  Omission  of  Record  to  Show  Filing, 

see  infra,  3259. 
Clerk's  Fee  for,  see  infra,  IV.  n. 
See  also  supra,  2701,    2702,    2803;    infra, 

3112,  3935,  3968. 

2838.  The  failure  of  a  derk  of  the  dreuit 
court  of  appeals  to  indorse  a  writ  of  error 
as  filed  cannot  defeat  the  transfer  of  the 
case,  when  the  judge  has  done  all  that  is 
necessary  for  him  to  do,  and  the  party  haa 
done  all  that  is  required  of  him.  Mutual  L. 
Ins.  Co.  y.  Phinney,  178  U.  S.  327,  20  Sup. 
Ct.  Rep.  906,  44:  1088 
Cited  In  Lochbaum  t.  Oregon  B.  &  Nav.  Co.  44 

C.  C.  A.  221,  104  Fed.  868 — Stroud  t.  Mc- 
Daniel,  46  C.  C.  A.  464,  8  N.  B.  N.  Rep. 
612,  106  Fed.  494 — Moore  t.  Moore,  68  C. 
C.  A.  20,  121  Fed.  738. 

2839.  The  appeal  to  "the  judge  of  the  dis- 
trict court  of  the  district,  authorized  by 
the  act  of  September  13,  1888  (25  Stat,  at 
L.  476,  chap.  1015,  U.  S.  Comp.  Stat.  1901, 
p.  1312)  S  13,  where  a  Chinese  person  has 
been  convicted  before  a  United  States  com- 
missioner of  being  unlawfully  in  the  United 
States,  is,  in  effect,  an  appeal  to  the  district 
court,  and  not  to  the  district  judge  as  an  in- 
dividual; and  the  commissioner's  transcript 
and  other  papers  pertaining  to  the  cause 
may  therefore  be  filed  in  that  court,  and 
the  final  order  of  the  judge  be  entered  as 
the  final  order  of  the  court.  Re  United 
States,  194  U.  S.  194,  24  Sup.  a.  Rep.  629, 

48:  931 
Cited  In  United  States  t.  Coe,  196  U.  8.' 635, 
49  li.  ed.  629,  26  Sap.  Ct.  Rep.  794 — United 
States  V.  Foong  King,  182  Fed.  108 — ^Barber 
Asphalt  Paving  Co.  v.  Morris,  67  L.B.A.  769, 
66  C.  C.  A.  66,  132  Fed.  966 — ^Yee  Yuen  ▼. 
United  States,  66  C.  C.  A.  276,  138  Fed.  222 
— ^United  States  v.  Hong  Chang,  67  C.  C.  A. 
94,  134  Fed.  20— Toy  Tong  t.  United  States, 
76  C.  a  A.  626,  146  Fed.  847. 

editorial  note. 

[Practice  and  procedure  as  to.    66  L.R.A. 

S60.] 

Time  for. 

Time  for  Taking  or  Prosecuting  Appeal 
or  Proceeding  in  Brror,  see  supra, 
IV.  d. 

Time  For  Qiving  Security,  see  infra, 

IV.  i,  6. 

Docketing  or  Filing  Record,  see  infra, 

V.  g,  2. 

Waiver  of  Irregularity,  see  infra,  3059. 
See  also  supra,  2669,  2691;  infra,  2913. 

2840.  The  same  rule  is  applicable  to  ap- 
peals as  to  writs  of  error  in  regard  to  the 
time  within  which  an  appeid  may  be 
brought,  and  in  regard  to  its  filing.  Credit 
Co.  V.  Arkansas  C.  R.  Co.  128  U.  S.  258, 
9  Sup.  a.  Rep.  107,  32:  448 

2841.  The  acceptance  of  aa  appeal  bond 
by  the  judge  aft^  the  term  at  which  the 
decree  was  rendered  cannot  be  considered 


as  the  allowance  of  a  new  appeal  at  that 
date  for  the  purpose  of  determining 
whether  the  case  was  docketed  in  time, 
where  no  citation  was  issued  or  served. 
Radford  y.  Folaom,  123  U.  8.  726,  8  Sup. 
Ct.  Rep.  834,  31:292 

2842.  The  acceptance  of  a  bond  on  appeal 
cannot  have  the  effect  of  an  allowance  of  a 
new  appeal  for  the  purpose  of  determining 
the  term  during  which  the  case  must  be 
docketed,  where  such  acceptance  was  after 
the  time  limited  for  the  taking  of  the  ap- 
peaL  Killian  v.  Clark,  111  U.  S.  784,  4 
Sup.  Ct.  Rep.  700,  28:  599 

2848.  Entries  on  the  stipulation  of  par- 
ties of  orders  extending  the  time  for  filing 
an  appeal  bond  and  a  certificate  of  evidence 
are  equivalent  to  an  order  at  the  respective 
dates  renewing  the  allowance  of  the  appeal 
in  open  court  in  the  presence  of  both  par- 
ties for  the  purpose  of  determining  when 
the  case  must  be  docketed  in  the  appellate 
court  Goodwin  v.  Fox,  120  U.  S.  776,  7 
Sup.  Ct  Rep.  779,  30:  815 

2844.  The  lodging  of  a  oopy  of  the  writ 
of  error  in  the  clerk's  office  within  ten  days 
is  necessary  to  make  the  writ  a  aupersedeaa. 
Baltimore  &  0.  R.  Co.  y.  Hams,  7  Wall. 
574,  19:  100 
Cited  in  0*Dowd  v.  Rnssell,  14  WalL  405.  20 

L.  ed.  858 — Sage  v.  Central  R.  Co.  93  U.  8. 
417,  23  L.  ed.  035 — Kitchen  v.  Randolph,  88 
U.  S.  88.  23  L.  ed.  810— Brown  v.  Bvans,  8 
Sawy.  504,  18  Fed.  57 — ^New  England  R.  Co. 
V.  Hyde,  41  C.  C.  A.  407,  101  Fed.  40O— 
Crowder  v.  Morgan,  72  Ala.  540 — ^Flrst  Nat 
Bank  v.  McAndrews,  7  Mont.  487,  17  Pac 
554 — ^Kitchen  v.  Randolph,  88  Phila.  Leg. 
Int  427. 

2845.  Where  the  papers  on  appeal  were 
not  filed  in  the  dnnut  court  within  two 
years  after  the  final  decree,  the  appeal  is 
not  taken  in  time.  Fowler  v.  HamOl,  139 
U.  S.  549,  11  Sup.  a.  Rep.  663,  35:  266 
Cited  In  Norcrofls  v.  Nave  ft  M.  Mercantile  Co. 

42  C.  C.  A.  80,  101  Fed.  797. 

2846.  Where  a  writ  of  error  la  not 
actually  filed  within  five  years  after  the 
rendering  of  the  judgment,  it  may  be  dis- 
missed on  motion.  Brooks  ▼.  Norria,  11 
How.  204,  18:  665 
Cited  in  Commlngs  v.  Jones,  104  U.  8.  419,  26 

L.  ed.  824 — Connecticut  F.  Ins.  Co.  v.  Olden> 
dorff,  10  C.  C.  A.  380,  44  U.  S.  App.  487. 
73  Fed.  89 — ^Wazahachle  v.  Coler,  84  C.  C. 
A.  850,  92  Fed.  285. 

2847.  An  appeal  in  open  court  takes  date 
from  its  allowance,  and,  to  be  kept  in  force, 
should  be  docketed  in  the  Supreme  Court 
before  the  end  of  the  term  to  which  it  ia 
made  returnable.  Radford  v.  Folsom,  123 
U.  S.  725,  8  Sup.  a.  Rep.  334,  31 :  292 
Cited  in  Ruby  v.  Atkinson,  85  C.  C.  A.  460. 

93  Fed.  679 — Simpson  v.  First  Nat.  Bank, 
63  C.  C.  A.  874,  129  Fed.  260. 

2848.  If  a  transcript  is  not  filed  and  the 
cause  docketed  during  the  term  to  which  it 
was  made  returnable,  or  some  anfiftcient 
esEcuse  given  for  the  d^y,  the  writ  of  error 
or    appeal   beoomea    inoperative,   and    the 
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cause  will  be  dismissed.     United  States  v. 
Gomez,  3  WaU.  752,  18:  212 

Edmonson  t.   Bloomshire»  7  Wall.  306, 

19:91 
Blair  t.  Miller,  4  BmSL  21,  1 :  724 

Veiteh  t.  Fanners'  Bank»  6  P«t  777, 

8:578 
Grigsby  T.  Purcell,  99  U.  S.  606,  25:  364 
Outro   ▼.   United    States,    S    WaU.    46, 

18: 168 
The   Virginia    t.    West,    19    How.    182, 

15:594 
MM  in  Castro  t.  United  SUtes,  8  WaU.  50, 
18  L.  ed.  163 — United  States  v.  Gomes,  3 
Wall.  763,  18  L.  cd.  216 — Mussina  ▼.  Cava- 
soe,  6  Wall.  358,  18  L.  ed.  811 — Edmonson 
▼.  Bloomshtre,  7  Wall.  810,  10  L.  ed.  92 — 
The  Lacy  (The  Lucy  ▼.  United  States)  8 
Wall.  309,  19  L.  ed.  896 — United  States  v. 
Vigil,  10  Wall.  425,  19  L.  ed.  955— Qrlgsby 
▼.  Purcell,  09  U.  S.  506,  25  L.  ed.  854 — 
Hilton  T.  Dickinson,  108  U.  8.  168,  27  L. 
sd.  689,  2  Sup.  Ct.  Rep.  424 — ^The  Tornado 
(Good  Intent  Tow  Boat  Co.  ▼.  Atlantic  Mut 
IBS.  Co.)  109  U.  8.  117,  27  L.  ed.  877,  3 
Sop.  Ct.  Rep.  78— New  Jersey,  Ruckman. 
Prosecutor,  t.  Demarest,  110  U.  S.  401,  28 
Ifc  ed.  191,  4  Sup.  Ct.  Rep.  25— -Caillot  t. 
Dcetken,  118  U.  8.  216.  28  L.  ed.  983,  5  Sup. 
Ct  Rep.  432— Hewitt  t.  Filbert,  116  U.  S. 
146,  29  L.  ed.  582,  6  Sup.  Ct  Rep.  819— 
Credit  Co.  y.  Arkansas  C.  B.  Co.  128  U.  S. 
259,  32  L.  ed.  449,  9  Sup.  Ct  Rep.  107— 
Green  t.  Blbert,  187  U.  8.  621,  84  L.  ed. 
706,  11  9up.  Ct  Rep.  188 — ^Morrison  ▼.  Kuhn, 
26  C.  C.  A.  131,  52  U.  8.  App.  178,  80  Fed 
741 — ^L.  Bncki  &  Son  Lumber  Co.  ▼.  Atlantic 
Lumber  Co.  35  C.  C.  A.  591,  93  Fed.  765 — 
Pender  ▼.  Brown,  56  C.  C.  A.  647,  120  Fed. 
497— Walter  A.  Wood  Harrester  Co.  y, 
Heldel,  4  N.  D.  432,  61  N.  W.  155— Rush  v. 
Connor,  44  Fla.  171,  82  So.  796— Schleicher 
f.  Rnngs^  90  Tex.  457,  89  8.  W.  279. 

2849.  Where  the  transcript  has  been  sea- 
•onably  deposited  in  the  clerk's  office.  Juris- 
diction is  not  necessarily  lost  by  the  lapse 
of  the  term  without  docketing  the  cause; 
but  the  court  may,  in  its  discretion,  grant 
leare  to  docket  the  cause  after  the  term. 
Green  v.  Elbert,  137  U.  S.  615,  11  Sup.  Ct. 
Rep.  188,  34:  792 
Richardson  t.  Green,  130  U.  S.  104,  9  Sup. 

a.  Rep.  443,  32:872 

Edwards  v.  United  States  ex  rel.  Thomp- 
son. 102  U.  S.  675,  26:  293 
Owings  T.  Tieman,  10  Pet.  447,  9:  489 
Cifetf  in  FajoUe  t.  Texas  ft  P.  R.  Co.  124  U. 
8.  623,  81  L.  ed.  534,  8  Sup.  Ct.  Rep.  588— 
Richardson  t.  Green,  180  U.  S.  112,  82  L. 
ed.  875,  9  Sop.  Ct  Rep.  443 — Qreen  t.  El- 
bert, 187  n.  &  621,  84  L.  ed.  795,  11  Sup. 
Ct  Rep.  188. 

2850.  When  a  return  is  made  and  the 
transcript  seasonably  deposited  in  the 
clerk's  office,  jurisdiction  is  not  lost  by  the 
Ispse  of  the  term,  but  the  cause  mapr  still 
be  docketed,  if  the  circumstances  justify 
the  court  in  exercising  its  discretion  to 
that  effect.  Green  v.  Elbert,  137  U.  S.  615, 
11  Sup.  Ct.  Rep.  188,  84:  792 
Cited  In  Belknap  ▼.  United  States,  150  U.  S. 

501,  87  L.  ed.  1193,  14  Sup.  Ct  Rep.  183— 
Altenberg  y.  Grant,  28  C.  a  A.  246,  54  U. 
8.  App.  812,  88  Fed.  982. 

2851.  A  eaose  will  not  be  dismissed  for 


failure  to  docket  it  at  the  next  term  where 
the  record  was  duly  received  and  filed  by 
the  clerk,  but  the  appeal  was  not  docketed 
because  the  rules  as  to  a  deposit  for  costs 
and  as  to  entry  of  appearance  had  not, 
through  inadyertence,  been  complied  with, 
and  afterwards,  on  -compliance  with  such 
rules,  the  case  was  docketed  and  appearance 
entered.  Richardson  v.  Green,  130  U.  S. 
104,  9  Sup.  Ct.  Rep.  443,  82:  872 

2852.  F^flure  to  file  the  transcript  of 
record  and  docket  the  case  at  the  term 
next  succeeding  the  appeal  does  not  require 
the  dismissal  of  an  appeal  seasonably 
allowed,  where  such  failure  was  caused  by 
the  fraud  of  the  other  party,  the  order  of 
the  court,  or  the  contumacy  of  the  clerk, 
without  laches  or  want  of  diligence  on  the 
part  of  appellant.  United  States  y.  Gomez, 
3  Wall.  752,  18:  212 
Green  v.  Elbert,  137  U.  S.  615,  11  Sup.  Ct. 

Rep.  188,  V  84: 792 

2853.  The  court's  discretion  to  permit  the 
cause  to  be  docketed  after  the  term  where 
the  return  is  made  and  the  transcript  is 
seasonably  deposited  in  the  clerk's  office 
will  not  be  exercised  where  the  case  was 
not  docketed  until  more  than  twenty 
months  had  elapsed,  because  of  the  failure 
of  plaintiff  in  error,  who  was  a  mem- 
ber of  the  bar  of  the  Supreme  Court,  and 
familiar  with  its  rules,  to  give  the  re- 
quisite security,  or  make  a  deposit  with 
the  clerk  for  the  payment  of  his  fees. 
Green  v.  Elbert,  137  U.  S.  615,  11  Sup. 
a.  Rep.  188,  84:  792 

2854.  The  circuit  court  may  dismiss  an 
appeal,  by  a  creditor,  from  a  decision  of 
the  district  court  in  bankruptcy,  rejecting 
his  claim,  if  the  appeal  is  not  filed  in  the 
circuit  court  then  sitting,  within  ten  days 
after  it  is  taken.  Re  Woollen,  104  U.  S. 
300,  26: 768 

2855.  A  writ  of  supersedeas  issued  by  the 
circuit  court  of  appeals  to  a  district  court 
after  an  appeal  has  been  allowed,  citation 
signed,  and  supersedeas  bond  approved  by 
a  judge  of  the  circint  court,  cannot  be 
deemed  vofd  for  lack  of  jurisdiction  merely 
because  the  appeal  papers  are  not  filed  with 
the  derk  of  the  district  court  until  a  sub- 
sequent day,  when  attacked  by  writ  of  ha- 
beas corpus  in  favor  of  a  person  committed 
for  contempt  because  of  disobeying  such 
writ.  Re  McKenzie,  180  U.  S.  536,  21  Sup. 
a.  Rep.  468,  45:  657 

2856.  In  prize  cases,  if  notice  of  appeal  or 
of  intention  to  appeal  to  this  court  be  filed 
with  the  clerk  of  the  district  court  within 
thirty  days  next  after  the  final  decree  there- 
in, an  appeal  will  be  allowed  to  this  court, 
whenever  the  purposes  of  justice  require  it. 
United  States  v.  The  Nuestra  Sefiora  de 
Kegla  (The  Nuestra  Sefiora  de  Regis)  17 
Wall.  29,  21 :  596 

2857.  Where  a  second  appeal  is  taken  by 
its  allowance  by  the  circuit  court  within 
two  years,  it  is  operative  if  the  second  is 
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tiled  during  the  succeeding  term.  Evans  v. 
State  Nat.  Bank,  134  U.  S.  330,  10  Sup. 
Ct.  Rep.  493,  33:  917 

Cited  In  Williams  Bros.  ▼.  Savage,  56  C.  C.  A. 
640,  120  Fed.  499. 

2858.  The  docketing  of  a  cause  by  the  de- 
fendant in  error  in  advance  of  the  return 
day  of  the  writ  does  not  prevent  the  plain- 
tiff in  error  from  doing  what  is  necessary 
while  the  writ  is  in  life  to  give  it  full  ef- 
fect, e.  g,f  to  iile  his  security  which  had  not 
been  filed  at  the  time  of  docketing.  Davies 
V.  United  States  ex  rel.  Corbin  (Davis  v. 
Corbin)  113  U.  S.  687,  5  Sup.  Ct.  Rep.  696, 

28:1149 

Docketing  twice. 

2859^  A  cause  need  not  be  docketed  twice 
because  it  was  brought  to  this  court  both 
by  writ  of  error  and  appeal,  and  neither  the 
appeal  nor  the  writ  of  error  will  be  dis- 
missed; but  when  this  court  hears  the  cause 
it  will  detenikine  whether  it  is  properly  here, 
and  proceed  accordingly,  fiurst  v.  Hollings- 
worth,  94  U.  S.  Ill,  24:  31 

Cited  in  Plymouth   Consol.   Gold  Min.   Co.   v. 

Amador  &  S.  Canal  Co.  118  U.  8.  269,  30  Jj. 

ed.  233,  6  Sup.  Ct  Rep.  1084 — McFadden  v. 

Mountain  View  Min.  ft  Mill.  Co.  38  C.  C.  A. 

357,    97    Fed.    672— United    States   v.   Hung 

Chang,  67  C.  C.  A.  94,  134  Fed.  20. 

2860.  A  cause  need  not  be  docketed  twice 
because  it  was  brought  to  this  court  both 
by  writ  of  error  and  appeal.  Plymouth 
Consol.  Gold  Min.  Co.  v.  Amador  &  S.  Canal 
Co.  118  U.  S.  264,  6  Sup.  a.  Rep.  1034, 

30:  232 
Cited  in  McFadden  v.  Mountain  View  Min.  ft 

MUl.  Co.  88  C.  C.  A.  857,  97  Fed.  672. 

i.  Security* 


Effect  of  Waiver,  see  supra,  2434. 

Liability  on  Bond,  see  infra,  XI. 

See  also  supra,  2700,  2701,  2751,  2753, 
2757,  2784,  2809,  2811,  2827,  2835;  in- 
fra,  3006. 

1,  Necessity. 

How  Objection  to  Lack  of.  Taken,  see  infra, 

3741,   3742. 
Presumption  as  to  Giving  of  Bond,  see  infra, 

4174. 
Review  of  Action  of  Intermediate  Court  for 

Quashing  Supersedeas  for  Lack  of,  see 

infra,  4296. 
See    also    supra.    2400,    2529,    2703,    2704, 

2756,    2787,    2813;    infra,    2918,    3019, 

3130a,  3968. 

2861.  An  omission  to  take  a  bond  does 
not  necessarily  avoid  the  writ  of  error  or 
appeal,  but  this  court  may  grant  the  proper 
relief.     Martin  v.  Hunter,  1  Wheat.  304, 

4:  97 
Cited  In  Chicago  Dollar  Directory  Co.  v.  Chi- 
cago Directory  Co.  13  C.  C.  A.  11,  24  U.  S. 
App.  525.  65  Fed.  466 — United  States  ex  rel. 
MulTihill  T.  Clabaugh,  21  App.  D.  C.  443. 

2862.  A  writ  of  error  cannot  be  treated 


as  a  nullity  because   sufficient   security   k 
not  given.    Davidson  v.  Lanier,  4  Wall.  447, 

18:377 
Cited  in  Seward  v.  Comeau,  102  U.  S.  162,  2^ 
L.  ed.  86 — ^Providence-Washington  Ins.  Co,  v. 
Wager,  87  Fed.  62 — Schenck  v.  Diamond 
Match  Co.  19  C.  C.  A.  353.  39  U.  S.  App.  191, 
73  Fed.  23— The  Presto.  35  C.  C.  A.  396.  ftS 
Fed.  524 — ^United  States  ex  rel.  Mulvlhill  y. 
Clabangh,  21  App.  D.  C.  443 — Valll  v.  New 
Shoreham,  18  R.  I.  410,  28  Atl.  344. 

2863.  Omission  to  take  security  does  not 
avoid  a  citation,  and  permission  to  supply 
the  omission  may  be  given.  Brown  v.  Mc- 
Connell,  124  U.  S.  489,  8  Sup.  Ct.  Rep.  659, 

31:495 
died  In  Stewart  v.  Masterson,  124  U.  8.  494, 
31  L.  ed.  507,  8  Sup.  Ct.  Sep.  661 — Re  Mc- 
Kensie,  180  U.  S.  547.  45  L.  ed.  662.  21  Sup. 
Ct.  Rep.  468 — McClellan  v.  Pyeatt.  1  CCA. 
242,  4  TJ.  S.  App.  48,  49  Fed.  260--Unlted 
.  States  Trust  Co.  v.  Western  Contract  Co. 
26  C.  C.  A.  489.  54  U.  8.  App.  67.  81  Fed. 
471 — ^Toranses  v.  Melsing.  45  C.  C  A.  627, 
106  Fed.  786— Swift  v.  Kortrecht,  49  C  C 
A.  69,  110  Fed.  328 — Gorham  v.  Broad 
River  Twp.  118  Fed.  84 — Alaska  United  Gold 
Min.  Co.  V.  Keating.  53  C.  C  A.  659,  116 
Fed.  565 — ValU  v.  New  Shoreham,  18  R.  I. 
410.  28  Atl.  344. 

2864.  Where  the  transcript  of  the  record 
showed  that  no  appeal  bond  was  taken  or 
approved  by  the  judge  who  signed  tlue  cita- 
tion in  the  cause,  the  appeal  was  dismissed. 
Boyce  v.  Grundy,  6  Pet.  777,  8:  579 
Cited  in  Walker  v.  Houghtellng,  44  C.   C   A. 

19.  104  Fed.  514 — United  States  ez  rel.  Mal- 
vihlli  V.  Clabaugh,  21  App.  D.  C.  444. 

2865.  If  the  duty  to  take  security  is 
omitted,  the  appellate  court  will  order  the 
security  to  be  given  within  a  prescribed 
time,  and  will  only  dismiss  the  proceeding 
upon  failure  to  comply  with  its  order. 
Anson  v.  Blue  Ridge  R.  Ck).  23  How.  1. 

16:  517 
Seymour  v.  Freer,  5  Wall.  822,  18:  564 

2866.  A  writ  of  error  will  be  dismissed  if 
the  plaintiff  in  error  refuses  or  neglects  to 
file  the  usual  fee  bond  required  by  the  rules 
of  this  court  within  the  time  required  by 
an  order  of  the  court.  Owings  v.  Tieman, 
10  Pet.  447,  9:  489 
Cited  In  Richardson  v.  Oreen,  180  U.  8.  113.  32 

L.  ed.  875,  9  Sup.  Ct.  Rep.  443 — Johnson  v. 
Polk  County.  23  Fla.  68,  1  So.  334. 

2867.  The  giving  of  ao  appeal  bond  is  not 
essential  to  the  taking  of  an' appeal,  but  it 
is  essential  to  its  prosecution.  Dodge  v. 
Knowles,  114  U.  8.  430,  5  Sup.  Ct.  Rep. 
1108,  1197,  29:  144 

2868.  When  security  on  the  decree  is  not 
given  on  appeal,  mandamus  will  issue  to 
the  court  below  commanding  it  to  execute 
its  decree.  Stafford  v.  New  Orleans  Canal 
&  Bkg.  Ck).  17  How.  283,  15:  102 
Stafford  v.  Union  Bank,  17  How.  275, 

15:  101 
Cited  in  Stafford  v.  New  Orleans  Canal  it  BIzg, 
Co.  17  How.  283,  15  L.  ed.  102 — Bx  parte 
Bradley.  7  Wall.  376,  19  L.  ed.  218 — ^Bx  parte 
Sihert,  67  Ala.  352— Bradley  v.  Gait.  9  Macaey 
321— Bradley  v.  Gait,  7  Uackey,  616— Lake 
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f.  Lake,  17  I««t.  240,  30  Pac.  878 — Bledsoe  t. 
iDtemtUonal  R.  Co.  40  Tex.  503. 

2869.  An  appeal  operates  as  a  supersedeas 
ooly  where  pcurfected  by  the  filing  of  the 
requisite  bond  within  the  time  prescribed. 
Danville  v.  Brown,  128  U.  8.  503,  9  Sup.  Ct. 
fiep.  149,  32:  507 
Cttid  in  N^  River  Mineral  Co.  ▼.  Seeley,  117 

Fe<L  982. 

2870.  Security  is  not  reauired  under  § 
1001,  Rev.  Stat,  on  causes  brought  to  this 
court  by  writ  of  error  or  appeal  by  direction 
<tf  the  comptroller  of  the  currency.  Pacific 
Kai  Bank  v.  Mixter,  114  U.  S.  463,  5  Sup. 
Ct  Rep.  944,  29:  221 
CUed  In  Gibson  v.  Peters,  150  U.  S.  344,  87  L. 

ed.  1105,  14  Sup.  Ct.  Rep.  134 — Robinson  v. 
SoQthem  Nat.  Bank,  94  Fed.  22. 

2871.  No  bond  for  the  prosecution  of  a 
suit  or  to  answer  in  damages  or  costs  is 
required  in  cases  by  or  against  insolvent 
national  banks,  when  brought  to  the  Su- 
preme Court  by  direction  of  the  Comptroller 
of  the  Currency.  Atlantic  Phosphate  Co. 
V.  Grafflin,  114  U.  S.  492,  6  bup.  Ct.  Rep. 
367,  29: 221 

2872.  Leave  to  prosecute  a  writ  of  error 
to  a  state  court  without  giving  security  as 
required  by  U.  S.  Rev.  Stat.  §  1000,  U. 
8.  Comp.  Stat.  1901,  p.  712,  cannot  be 
granted  under  the  act  of  July  20,  1892  (27 
StaL  at  L.  252,  chap.  209,  U.  S.  Comp.  Stat. 
1901,  p.  706),  aa  that  act  has  no  applica- 
tion to  proceedings  in  the  Supreme  Court 
of  the  United  States.  Gallaway  v.  State 
Xat  Bank,  186  U.  8.  177,  22  Sup.  Ct.  Rep. 
811,  46:  lltl 
Cited  In  Bradford  v.  Sonthem  B.  Co.  196  U. 

».  247,   49   L.   ed.   180,      25   Sup.   Ct.   Rep. 
66. 

2873.  The  right  to  prosecute  a  writ  of 
error  from  a  circuit  court  of  appeals  with- 
out giving  security  for  costs  is  not  given  by 
the  act  of  July  20,  1892  (27  Stat,  at  L.  252, 
chap.  209,  U.  S.  Comp.  Stat.  1901,  p.  706) 
providing  for  the  prosecution  of  suits  or  ac- 
tions in  forma  pauperia,  as  that  act  does  not 
apply  to  appellate  proceedings.  Bradford  v. 
Southern  R.  Co.  196  U.  S.  243,  25  Sup.  Ct. 
R«p.  55,  49:  178 

2874.  A  dTCQit  court  of  appeals  cannot, 
without  statutory  authority,  permit  the 
prosecution  in  forma  pauperis  of  a  writ  of 
«rror  sued  out  of  that  court.  Bradford  v. 
Southern  R.  Co.,  195  U.  S.  248,  25  Sup.  Ct. 
Rep.  55,  49:  178 
Cited  la  Be  Bradford,   71   C  C.  A.   834,   130 

Fed.  518. 

Edttorljil  note. 

[Practice  and  procedure  aa  to.    66  L.Rji. 

858.] 

On  second  appeal. 

2875.  A  new  appeal,  if  not  accompanied 
b^  another  bond  after  the  former  has  be- 
come inoperative,  will  be  dismissed,  unless 
appellant  shall,  within  the  time  allowed  by 
codrt,  file  a  proper  bond.  Stewart  v.  Mas- 
tenon,  124  U.  8.  493,  8  Sup.  Ct  Rep.  561, 

81:507 


In  criminal  caae. 

2876.  An  order  by  a  justice  of  the  Su- 
preme Court  of  the  United  States  on  allow- 
ing a  writ  of  error  in  a  criminal  case,  by 
which  he  requires  the  defendant  to  furnish 
a  bond  in  a  certain  sum  subject  to  approval 
by  the  judge  of  the  court  whose  judgment 
is  to  be  reviewed,  is  not  in  excess  of  his 
power.  Hudson  v.  Parker,  156  U.  S.  277,  15 
Sup.  Ct  Rep.  450,  39:  424 

2877.  In  a  criminal  case,  supersedeas  may 
be  obtained  by  merely  serving  the  writ  of 
error,  without  giving  any  security,  if  the 
justice  who  signs  the  citation  directs  that 
the  writ  shall  operate  as  a  supersedeas.  Re 
Claasen,  140  U.  S.  200,  11  Sup.  Ct.  Rep. 
735,  35:  409 
Cited  in  McKnlght  v.  United  States,  61  C.  C. 

A.  286,  118  Fed.  452—Bz  parte  Rodley,  132 
Cal.  41,  64  Pac.  91. 

9.  Formal  Requisites, 

Description  of  Appellees  in,  see  supra, 
2489. 

As  to  Parties  to  Bond,  see  infra,  IV.  i,  6. 

Dismissal  of  Appeal  or  Error  for  Insuffi- 
ciency of  Bond,  see  infra,  VII.  i,  5. 

See  also  supra,   2837;   infra,  3847. 

2878.  If  the  condition  of  an  appeal  bond 
or  bond  in  error  substantially  conforms  to 
the  requisitions  of  the  statute,  it  is  suffi- 
cient to  sustain  it,  although  it  contains  va- 
riations of  language;  and  if  further  condi- 
tions be  superadded,  the  bond  is  invalid  as 
to  them  only.  Omaha  Hotel  Co.  v.  Kountze, 
107  U.  8.  378,  2  Sup.  Ct  Rep.  911,  27:  609 
DiBiinguiehed  in  National   Bank  v.   McGahan, 

46  Fed.  280. 

Cited  in  Oreen  Bay  ft  M.  Canal  Co.  v.  Norrle, 
118  Fed.  925 — Braithwaite  v.  Jordan,  5  N. 
D.  249.  81  L.B.A.  258,  65  N.  W.  701— Brad- 
ley V.  Oalt,  5  Mackey,  820 — Bradley  v. 
Oalt,  7  Mackey,  624 — United  States  use  of 
Davis  V.  Draper,  8  Mackey,  92 — Omaha  ft  St. 
L.  R.  Co.  V.  O'Neill,  81  Iowa,  468,  46  •  N. 
W.  1100 — Derrington  v.  Conrad,  7  Kan.  App. 
298.  53  Pac.  881. 

2879.  An  appeal  bond  is  not  defective  in 
failing  to  mention  the  term  at  which  the 
decree  was  rendered,  where  there  is  no  mis- 
taking the  identity  of  the  decree.  Davis  v. 
Wakelee,  156  U.  S.  680,  15  Sup.  Ct  Rep. 
555,  39:  578 

2880.  It  is  within  the  legal  discretion  of 
a  justice  or  judge  to  take  a  bond  on  writ 
of  error  in  which  the  sureties  are  each 
bound  only  for  a  specified  part  of  the  obli- 
gation; and  his  action  in  that  particular  is 
tinal.  New  Orleans  Ins.  Co.  v.  £.  D.  Albro 
Co.  112  U.  S.  506,  5  Sup.  Ct.  Rep.  289, 

28:809 

2881.  Power,  under  U.  S.  Rev.  Stat.,  § 
1000,  requiring  the  justice  or  judge  signing 
the  citation  to  take  the  security,  cannot 
be  exercised  by  a  commissioner  of  the  cir« 
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cuit  court.    Haskins  v.  St.  Louis  &  S.  R. 

Co.  109  U.  S.  106,  3  Sup.  Ct.  Rep.  72, 

27:873 

O'ReUly  y.  Edrington,  96  U.  S.  724,    24:  659 

First  Nat.  Bank  ▼.  Omaha,  96  U.  S.  737, 

24:881 

Cited  In  First  Nat.  Bank  v.  Omaha,  96  U.  S. 
788,  24  L.  ed.  881 — Haskins  v.  St  Louis  ft 
S.  E.  B.  Co.  109  U.  S.  107,  27  L.  ed.  873, 
8  Sup.  Ct.  Hep.  72 — Hudson  v.  Parker,  156 
U.  S.  287,  39  L.  ed.  428,  15  Sup.  Ct.  Rep. 
420 — Freeman  ▼.  Clay,  1  C  C.  A.  116,  2  U. 
S.  App.  161,  48  Fed.  850 — Chicago  Dollar 
Directory  Co.  v.  Chicago  Directory  Co.  13 
C.  C.  A.  11.  24  U.  S.  App.  525,  65  Fed.  466— 
Brown  v.  Northwestern  Mut.  L.  Ins.  Co.  55  C. 
C.  A.  656,  119  Fed.  150 — Crowder  r.  Morgan, 
72  Ala.  540 — Lake  Erie  &  W.  R.  Co.  ▼. 
Whltham,  155  111.  530,  28  L.R.A.  618,  46  Am. 
St.  Rep.  355,  40  N.  E.  1014 — Julian  y.  Rog- 
ers, 87  Mo.  233. 

2882.  A  defective  or  insufficient  bond  does 
not  necessarily  avoid  the  appeal;  but  the 
defect  may  be  supplied  on  such  terms  as 
may  seem  proper.  Seward  v.  Comeau 
(Seward  v.  Comeau)  102  U.  S.  161,  26:  86 
O'Reilly  v.  Edrington,  96  U.  S.  724,  24:  659 
Cited  In  Brown  ▼.  McConnell,  124  U.  S.  490, 

31  L.  ed.  496,  8  Sup.  Ct.  Rep.  659 — Deford 
V.  Mehafly,  18  Fed.  490— Providence  Wash- 
ington Ins.  Co.  V.  Wager,  37  Fed.  62 — Mc- 
Clellan  v.  Pyeatt,  1  C.  C.  A.  242,  4  U.  S. 
App.  48,  49  Fed.  260 — Swift  ft  Co.  v.  Kort- 
recht,  49  C.  C.  A.  69,  110  Fed.  828 — Schrot 
V.  Schoenfeld,  23  App.  D.  C.  425. 

2883.  The  condition  of  a  bond  on  appeal 
that  the  appellants  "shall  duly  prosecute 
their  said  appeal  with  effect,  and,  moreover, 
pay  the  amount  of  costs  and  damages  ren- 
dered and  to  be  rendered  in  case  the  decree 
shall  be  affirmed  in  said  Supreme  Court," 
covers  fully  all  the  requirements  of  U.  S. 
Rev.  Stat.  §  1000,  U.  S.  Comp.  Stat.  1901, 
p.  712,  in  order  to  make  it  operate  as  a 
supersedeas.    Gay  v.  Parpart,  101  U.  S.  391, 

25:841 
Cited  in  Gonn  v.  Black,  8  C.  C.  A.  543,  19  U. 
S.  App.  489,  60  Fed.  160. 

2884.  Where  the  supersedeas  bond  on  ap- 
peal from  a  foreclosure  decree  substantially 
conforms  to  the  statute,  with  the  addition 
of  a  clause  which  purports  to  cover  "use 
and  detention"  of  the  property,  this  clause 
will  be  rejected,  and  the  bond  construed  to 
have  its  ordinary  effect,  as  the  judge  had 
no  right  to  require  such  an  addition  to  the 
conditions  of  an  appeal  and  supersedeas. 
Omaha  Hotel  Go.  v.  Kountze,  107  u.  S.  378, 
2  Sup.  Ct.  Rep.  911,  27:  609 

Editorial  note. 

[Condition  in  execution  of  appeal  bond  as 
to  its  execution  by  another.    45  L.RA.  333. 

Practice  and  procedure  as  to.  66  Ti.R.A. 
859.] 

Security  for  costs. 

See  also  supra,  2873,  2874. 

2885.  A  bond  is  insufficient  in  form,  either 
for  the  purposes  of  a  supersedeas  or  an  ap- 
peal, which  contains  no  security  for  costs. 
Seward  v.  Comeau  (Seward  v.  Comeau)  102 
U.  S.  161,  26:  86 


8,  Antount  Necesaarjfm 

Presumption   m  to   Sufficiency,   see   iii£i% 

4173. 
See  also  supra,  2862;  infra,  2940. 

2886.  On  appeal,  if  security  be  sufficient 
to  remove  the  cause,  although  not  sufficient 
to  stay  execution,  the  court  will  not  dis- 
miss  the  appeal.  Stafford  v.  New  Orleans 
Canal  &  Bkg.  Go.  17  How.  283,  15:  102 
Cited  in   McLane  v.    Cropper,   6  App.   D.   C 

296. 

2887.  Under  Rule  29  the  justice  taking 
the  security  on  appeal  is  the  sole  and  exclu- 
sive judge  of  what  it  should  be.  Jerome  v. 
McCarter,  21  Wall.  17,  22:  515 
Cited  In  Ex  parte  French,  100  U.  S.  5,  25  L. 

ed.  530 — Wayne  County  v.  Kennlcott,  108 
U.  S.  557,  26  L.  ed.  488 — Omaha  Hotel  Co. 
V.  Kountze,  107  U.  8.  389,  27  L.  ed.  614, 
2   Sup.   Ct.  Rep.   911 — Duncan  v.   Mobile  & 

0.  R.  Co.  3  Woods,  601,  Fed.  Cas.  No.  4,139 
— The  Brantford  City,  32  Fed.  325 — Dueber 
Watch-Case  Mfg.  Co.  v.  Fahys  Watch-Case 
Co.  45  Fed.  698 — Rosenstein  v.  Tarr,  51 
Fed.  870— Btchardson  v.  Richardson,  82 
Mich.  307,  46  N.  W.  670. 

2888.  Whatever  losses  the  defendant  in 
error  may  sustain  in  case  the  judgment  is 
not  satisfied  and  paid  after  affirmance  are 
the  "damages'*  within  the  meaning  of  the 
judiciary  act  of  1789,  i  22,  which  he  has 
sustained,  and  for  which  the  bond  on  writ 
of  error  ought  to  give  good  and  sufficient 
security.     Catlett  v.  Brc^ie,  9  Wheat.  553, 

6:158 
Dietinguiehed  In  Valll  v.  New  Shoreham,  18  R. 

1.  410,  28  AU.  344. 

Modified  in  Omaha  Hotel  Co.  v.  Konntae,  107 
U.  S.  386,  27  L.  ed.  618,  2  Sop.  Ct.  Rep. 
Oil. 

Cited  in  Stafford  v.  Union  Bank,  16  How.  139, 
14  L.  ed.  878 — Anson  v.  Blue  Ridge  R.  Co. 
23  How.  2,  16  L.  ed.  618 — ^Unlted  States  t. 
Daahlel.  3  Wall.  701,  18  L.  ed.  270— David- 
son V.  Lanier,  4  WalL  454,  18  L.  ed.  379 — 
French  v.  Shoemaker,  12  WalL  99,  20  L.  ed. 
271— Blgler  v.  Waller,  12  WaU.  149,  20  L.  ed. 
262 — Western  U.  Teleg.  Co.  v.  Eyser,  19 
Wall.  429,  22  L.  ed.  44 — Jerome  v.  McCarter, 
21  Wall.  29,  22  L.  ed.  516— Butchers*  Asso. 
V.  Slaughter-House  Co.  1  Woods,  54  Fed. 
Cas.  No.  2,234 — Harris  v.  Wheeler,  8  Blatcbf. 
83,  Fed.  Cas.  No.  6,130 — Tucker  v.  Lee,  8 
C  ranch,  C.  C.  686,  Fed.  Cas.  No.  14,221 — 
The  Sydney,  47  Fed.  263 — Rosenstein  v.  Tarr, 
51  Fed.  370 — Wood  v.  Brown,  43  C.  C.  A. 
478,  104  Fed.  206— -Walker  v.  Houghteling. 
44  C.  C.  A.  19,  104  Fed.  514 — Brown  V. 
Northwestern  Mut.  L.  Ins.  Co.  56  C.  C-  A. 
656,  119  Fed.  150 — Cook  v.  Smith.  67  Kan. 
55,  72  Pac.  524 — Bryan  v.  Bates,  12  Allea, 
213 — Russia  Cement  Co.  v.  Le  Page  Co.  174 
Mass.  358,  55  N.  E.  70 — Richardson  v. 
Richardson,  82  Mich.  307.  46  N.  W.  670-- 
Mason  v.  Germalne,  1  Mont.  281 — Rose  v. 
Richmond  Mln.  Co.  17  Nev.  76,  27  Pac 
1115. 

2889.  The  supreme  court  will  direct  that 
the  writ  of  error  stand  dismissed  unless  the 
plaintiff  therein  gives  sufficient  security,  to 
oe  taken  and  approved  by  any  judge  or  jus- 
tice by  whom  a  writ  of  error  or  citation 
may  be  allowed,  where  sufficient  aecurity 
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his  not  been  taken  by  the  judge  signing 

the  citation  on  the  writ.    Catlett  v.  Brodie, 

9  Wheat.  553,  6:  158 

Cited  in  Hudson  t.  Parker,  166  T7.  8.  287,  89 

L.  ed.  428,  15  Sap.  Ct.  Rep.  450 — Whitney 

?.  Frisble,  6  D.  C.  272 — ^Bx  parte  Dunn,  6 

8.  C  N.  8.  809. 

Editorial  note. 
[Practice  and  procedure  as  to.    €6  UELA. 

860.] 

When  snpersedeas  desired. 

Additional    Security,    see    infra,    2901, 

2904,  2907,  2909. 
See  also  aapra,  2817,  2886;  infra,  2922. 

2890.  Security  sufficient  to  cover  the 
costs  secures  a  review  of  a  case  in  the 
Federal  Supreme  Court,  though  it  will  not 
stay  the  prooeedings  in  the  court  below. 
Hudgins  v.  Kemp,  18  How.  530,  15:  511 
Seymour  v.  Freer,  5  Wall.  822,  18:  564 
Cited  in  Union  Mnt.  L.  Ins.  Co.  v.  Windett,  36 

Fed.  839 — Cowder  t.  Morfsn,  72  Ala.  540. 

2891.  An  appeal  from  the  court  below 
does  not  stay  the  proceedings  where  the 
bond  given  is  simply  a  bond  for  costs  and 
damages.     Orchard  v.  Hughes,  1  Wall.  73, 

17:560 

2892.  rue  usual  practice  to  require  the 
supersedeas  bond  to  be  in  double  the  amount 
of  the  decree  and  costs  should  not  always 
be  insisted  upon.  The  law  does  not  require 
the  security  to  be  in  any  fixed  proportion 
to  the  decree.  It  is  only  necessary  that  it 
be  sufficient.  Providence  Rubber  Go.  v. 
Goodyear,  6  WaU.  153,  18:762 
CUed  In  Slaughter-House  Gases,  10  Wall.  289, 

19  Ifc  ed.  920 — French  v.  Shoemaker,  12 
Wall.  99.  20  L.  ed.  271~Blgler  v.  Waller, 
12  Wall.  149,  20  L.  ed.  262— >WheeIer  v. 
Harris,  13  Wall.  56,  20  U  ed.  531 — Jerome 
V.  HcCarter,  21  Wall.  30,  22  L.  ed.  516 — 
Kitchen  v.  Randolph,  93  U.  8.  88,  23  L.  ed. 
811 — Omaha  Hotel  Co.  v.  Kountae,  107  U. 
8.  888,  27  L.  ed.  618,  2  Sup.  Ct  Rep.  Oil- 
American  Nicholson  Pavement  Co.  v.  Eliza- 
beth,  1  Bann.  ft  Ard.  4G8,  Fed.  Cas.  No. 
310 — Butchers'  Asso.  v.  Slaui^hter-House  Co. 
1  Woods,  54.  Fed.  Cas.  No.  2.234 — The  Brant- 
ford  City,  32  Fed.  325 — Bradley  v.  Gait,  6 
Mackey,  822 — Russia  Cement  Co.  v.  Le  Page 
Co.  174  Mass.  359,  65  N.  B.  70 — Richardson 
V.  Richardson,  82  Mich.  807,  46  N.  W.  670 — 
Rose  V.  Richmond  Min.  Co.  17  Nev.  77,  27 
Pae.  1115 — ^Bx  parte  Dunn,  6  S.  C.  N.  S. 
809. 

2893.  The  security  must,  when  supersedeas 
b  desired,  he  sufficient  to  secure  the  whole 
amount  of  the  judgment.  United  States 
T.  Dashiel,  3  WaJl.  688,  18:  268 
Gatlett  ▼.  Brodie,  9  Wheat.  553,       6:  158 

2894.  For  the  appeal  or  writ  of  error  to 
operate  as  a  supersedeas,  security  must  be 
given  for  a  sum  equal  to  the  amount  of  the 
reoovery.  Stafford  v.  New  Orleans  Canal 
k  Bkg.  Co.  17  How.  283,  16:  102 

2895.  A  writ  of  error,  to  operate  as  a 
supersedeas,  must  be  given  for  a  sum  ex- 
ceeding the  amount  of  the  judgment.  Unit- 
ed States  ex  reL  Orawford  v.  Addison,  22 
How.  174,  16:  304 


2896.  The  security  on  an  appeal  to  the 
Federal  Supreme  Court  from  a  decree  of 
foreclosure  must  be  eqiuil  to  the  amount  of 
the  decree  in  order  to  operate  as  a  super- 
sedeas, although  the  receiver  appointed  by 
the  court  below  had  given  bond  for  a  large 
amount,  and  the  persons  to  whom  the  mort- 
gaged property  has  been  hired  had  given 
security  for  its  safe  keeping  and  delivery. 
Staff oi^  V.  Union  Bank  of  Louisiana,  16 
How.  135,  14:  876 
Cited  in  United  States  v.  Dashiel,  8  Wall.  701, 

18  L.  ed.  270 — French  v.  Shoemaker,  12 
•  Wall.  99,  20  L.  ed.  271 — Western  U.  Teleg. 
Co.  V.  Eyser.  19  Walt.  429,  22  L.  ed.  44 — 
Jerome  v.  McCarter,  21  Wall.  29,  22  L.  ed. 
516 — Omaha  Hotel  Co.  v.  Kountae,  107  U. 
8.  387.  27  L.  ed.  618,  2  Sup.  Ct.  Rep.  911-^ 
American  Nicholson  Pavement  Co.  v.  Eliza- 
beth, 1  Bann.  ft  Ard.  468,  Fed.  Gas.  No. 
310 — Butchers*  Asso.  v.  Slaughter-House  Co. 
1  Woods,  54,  Fed.  Cas.  No.  2,234 — Harris 
V.  Wheeler,  8  Blatchf.  88,  Fed.  Cas.  No. 
6,130 — Schenk  v.  Peay,  1  Dill.  270,  Fed. 
Cas.  No.  12,461 — Bradley  v.  Gait,  6  Mackey, 
821. 

2897.  The  provision  requiring  the  super- 
sedeas bond  in  mortgage  suits  to  secure  the 
interest  on  the  appeal  does  not  necessitate 
that  the  security  be  such  as  to  secure  pay- 
ment of  all  the  accumulation  of  interest 
upon  the  mortgage  debt  pending  the  appeal 
and  supersedeas.  The  object  of  this  re- 
quirement is  the  perfect  indemnity  for  loss 
by  the  accumulation  of  interest  consequent 
upon  the  appeal,  not  for  the  payment  of  the 
interest.  What  the  loss  is  likely  to  be  de- 
pends upon  the  facts,  and  as  to  this  the 
justice,  after  consideration  of  the  case,  must 
determine.  Jerome  v.  McCarter,  21  Wall.  17, 

22:515 

Cited  in   Wood  v.  Brown,   43   C.   C.    A.   478, 

104  Fed.  206 — Russia  Cement  Co.  v.  Le  Page 

Co.  174  Mass.  359,  55  N.  E.  70 — ^Tarpey  v. 

Sharp,  12  Utah,  889,  48  Pac.  104. 

2898.  The  bonds  for  a  stay  of  execution 
on  a  writ  of  error  to  review  a  severable 
judgment  are  sufficient  where  they  are  far 
in  excess  in  each  instance  of  the  amount 
recovered  against  the  several  defendants 
who  seek  the  stay.    Re  French,  100  U.  S.  1, 

25:  529 
Cited  in  Richardson  v.   Richardson,   82  Mich. 
307,  46  N.  W.  670. 

4,  CJhange  in,  or  Addition  to,  Security, 

See  also  infra,  2934,  3928,  3929. 

2899.  An  appellate  court  has  power  to 
permit  the  correction  of  an  insufficient  bond 
executed  to  perfect  the  appeal.  Seward  v. 
Comeau  (Seward  v.  Comeau)  102  U.  S.  161, 

26:86 
Cited  In  Deford  v.  Mehaffy,  13  Fed.  490 — Fer- 
guson V.  Dent,  29  Fed.  12 — Jackson  v.  Relf, 
24  Fla.  199. 

2900.  New  security  on  appeal  will  not  be 
ordered  where  there  has  been  no  change  in 
the  case,  or  the  parties,  or  the  sureties. 
Martin  v.  Hazard  Powder  Co.  93  U.  S.  302, 

23:885 
Cited   la  Tampa   Street   R.    ft   Power   Co.   v. 
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Tampa  Suburban  B.  Co.  80  Fla.  410,  11  So. 
008. 

2901.  A  motion  for  additional  security  on 
a  supersedeas  bond, — denied,  where  no  per- 
sonal decree  for  money  can  be  given,  and 
the  circumstances  of  the  parties  have  not 
changed  since  the  security  was  taken.  John- 
son V.  Waters,  108  U.  S.  4,  1  Sup.  Ct.  Rep. 
1,  .27: 630 

2902.  A  motion  to  require  plaintiff  in  er- 
ror to  furnish  additional  security,  made, 
not  because  plaintiff's  condition  had  change4 
since  the  security  was  taken,  but  because 
another  surety  ought  to  have  been  required 
before  the  attachment  was  discharged,  will 
not  be  granted,  as  this  was  one  of  the  facts 
existing  at  the  time  the  security  was  ac- 
cepted, and  not  open  to  consideration  on  re- 
view. Mexican  Nat.  Constr.  Co.  v.  Reusens, 
118  U.  S.  49,  6  Sup.  Ot.  Rep.  945,  30:  77 
Oited  In  The  Holladay  Case,  28  Fed.  120 — Rus- 
sia Cement  Co.  t.  Le  Page  Co.  174  Mass.  859, 
55  N.  B.  70. 

2903.  On  a  motion  for  additional  security 
on  writ  of  error,  for  insolvency  of  sureties, 
if  plaintiff  in  error  has  had  no  notice  of  mo- 
tion, hearing  will  be  postponed  that  notice 
may  be  given.  Wood  ▼.  Richards,  131  U.  S. 
xcviii.  Appx.  and  19:  831 

2904.  Where  the  approval  of  the  super- 
sedeas bond  by  a  justice  of  the  Federal  Su- 
preme Court  was  obtained  by  fraud  and 
perjury,  the  court,  on  setting  aside  the  bond, 
refused  to  accept  a  new  one.  Florida  C.  R. 
Co.  V.  Schutte,  100  U.  S.  644,  25:  605 

Editorial  note. 

[Practice  and  procedure  as  to.    66  L.R.A. 

862.] 

Change  of  csircnmstances. 

2905.  If,  after  the  security  has  been  ac- 
cepted, the  circumstances  have  changed,  so 
that  security  which  was  good  and  sufficient 
at  the  time  it  was  taken  does  not  continue 
to  be  so,  this  court  may  order  new  security. 
Jerome  v.  McCarter,  21  Wall.  17,  22:  515 
Williams  v.  Claflin,  103  U.  S.  753,  26:  606 
DUtinguiahed  in  Martin  v.  Hazard  Powder  Co. 

93  U.  S.  302,  23  L.  ed.  885— Harwood  v. 
Dleckerhotr,  117  U.  8.  200,  29  L.  ed.  887, 
6  Sup.  Ct.  Rep.  669 — Mexican  Nat.  Constr. 
Co.  V.  Reusens,  118  IT.  8.  53,  30  L.  ed.  78, 
6  Sup.  Ct.  Rep.  945. 

Cited  in  Draper  v.  Davis,  102  U.  8.  370,  26  L. 
ed.  122 — Williams.  V.  Claflin,  103  U.  8.  753, 
26  L.  ed.  606 — Hudson  v.  Parker,  156  U.  8. 
287,  39  L.  ed.  427,  15  Sup.  Ct.  Rep.  450 — 
Morrin  v.  Lawler,  91  Fed.  694 — New  England 
R.  Co.  V.  Hyde.  41  C.  C.  A.  405,  101  Fed. 
899— Williams  v.  Williams.  19  Colo.  21.  34 
Pac.  285 — Sell  rot  v.  Schoenfeld,  23  App.  D. 
C.  425 — Tampa  Street  R.  &  Power  Co.  v. 
Tampa  Suburban  R.  Co.  30  Fla.  410,  11  So. 
908 — Florida  Orange  Hedge  Fence  Co.  v. 
Branham,  32  Fla.  290.  13  So.  281 — Ameri- 
can Brewing  Co.  v.  Talbot,  135  Mo.  173,  36 
8.  W.  657 — Rose  v.  Richmond  Mln.  Co.  17 
Nev.  76,  27  Pac,  1115. 

2906.  Where  there  has  been  a  recovery  in 
ejectment  for  only  nominal  damages,  and  a 


writ  of  error  sued  out  and  seemity  given, 
this  court  cannot  require  additional  security 
to  cover  damages  which  might  be  recovered 
in  action  for  mesne  profits,  or  other  losses 
which  may  be  sustained  for  want  of  posses- 
sion.    Roberts  v.  Cooper,  19  How.  373, 

15:687 
DUtinguiahed  in  Gleeson's  Estate,  192  Pa.  284, 
73  Am.  St.  Rep.  808,  43  Atl.  1082 — ^Tarpej 
V.  Sharp,  12  Utah,  388,  43  Pac.  104. 

Oited  in  Omaha  Hotel  Co.  v.  Kountze,  107  U. 
8.  887,  27  L.  ed.  618,  2  Sup.  Ct.  Rep.  911 — 
Butchers'  Asso.  v.  Slanghter-House  Co.  1 
Woods,  52,  Fed.  Cas.  No.  2,234 — Ferguson 
v.  Dent,  29  Fed.  2 — ^Rlcbardson  v.  Richard- 
son,  82  Mich.  807,  46  N.  W.  670. 

2907.  Although,  after  an  appeal  or  writ 
of  error  taken  here,  this  court  may  interfere 
and  require  additional  security  upon  a 
supersedeas,  it  will  not  attempt  to  direct  or 
control  the  discretion  of  a  judge  or  justice 
in  respect  to  a  case  as  it  existed  when  he 
was  called  upon  to  act,  except  by  the  estab- 
lishment of  rules  of  practice.  Jerome  v. 
McCarter,  21  Wall.  17,  22:  515 
Diatinguiahed  in  Florida  C.  R.  Co.  v.  Shatte, 

100  U.  8.  646,  25  L.  ed.  605 — Tampa  Street 
R.  &  Power  Co.  v.  Tampa  Suburban  R.  Co. 
30  Fla.  410,  11  So.  908. 

Cited  in  Martin  t.  Hazard  Powder  Co.  98  T7. 
8.  302,  28  Lu  ed.  886 — Draper  v.  Davis,  IDS 
U.  8.  870,  26  L.  ed.  122 — New  Orleans  Ina. 
Co.  V.  Albro  Co.  112  U.  S.  507,  28  L.  ed. 
809,  5  Sup.  Ct  Rep.  289 — ^The  Holladay  Case, 
28  Fed.  119 — Clarke  v.  Eureka  County  Bank, 
131  Fed.  146. 

2908.  On  a  suit  to  subject  the  lands  of  a 
party  to  the  payment  of  debts,  in  which  no 
personal  decree  is  asked,  the  death  of  the 
owner,  who  was  appellant,  does  not  so 
change  the  circumstances  as  to  make  the 
security  which  was  good  and  sufficient 
when  taken  insufficient  now,  or  give  a  right 
to  additional  security.  Harwood  v.  Dicker- 
hoff,  117  U.  S.  200,  6  Sup.  a.  Rep.  669, 

29:887 

Reduction  of  amount. 

2909.  On  motion  for  reduction  of  the 
amount  of  a  supersedeas  bond,  the  court 
permitted  the  original  bond  to  be  with- 
drawn and  a  new  bond  to  be  filed  for  a 
lesser  sum,  which  it  thought  would  be  suffi- 
cient. Providence  Rubber  Co.  v.  Goodyear, 
6  Wall.  153,  18:  762 

5.  Time  for  Giving. 

Time  for  Taking  or  Prosecuting  Appeal  or 

Proceeding  in  Error,  see  supra,  IV.  d. 
Time  for  Taking,  Settling,  and  Filing  Bill 

of  Exceptions,  see  infra,  V.  s,  3. 
Time  for  Serving  Citation,  see  infra,  296^ 

2972. 
Necessity  of  Citation  or  Notice  where  Bond 

is  Not  Filed  during  Term,  see  infra, 

3016-3019,  3026-3030. 
See  also  supra,  2598,  2705,  2745,  2746,  2803. 

2821,     2841-2843,     2853,     2865,     2866, 

2869 ;  infra,  3233. 

2910.  The    taking    of    security    for    tlw 
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proeeciition  of  the  writ  of  error  or  appeal  is 
1  duty  imposed  by  U.  S.  Rev.  Stat.  §  1000, 
U.  S.'  Comp.  Stat.  1901,  p.  712,  upon  the 
justice  or  judge  when  he  signs  the  citation. 
Brown  v.  McConnell,  124  U.  S.  489,  8  Sup. 
Ct  Rep.  559,  31 :  495 

Seymour  v.  Freer,  5  Wall.  822,  18:  564 

2911.  The  time  for  giving  security  upon 
ft  writ  of  error,  provided  by  U.  S.  Rev.  Stat. 
$  1007,  is  sixty  days,  exclusive  of  Sundays. 
Hie  words  '^Sundavs  exclusive,"  in  the  first 
chxme  of  the  section,  are  also  applicable  to 
tbe  second  clause.  Danville  v.  Brown,  128 
U.  S.  503.  9  Sup.  Ct.  Rep.  149,  32:  507 
Cited  In  Daniel  son  v.  Northwestern  Fuel  Co.  55 

Fed.  50. 

2912.  If  the  petition,  order,  and  bond  are 
not  filed  in  the  court  below  until  after  two 
Tears  from  the  entry  of  the  decree,  a  cross- 
appeal  will  be  dismissed.  Farrar  v. 
Ouirchill,  135  U.  S.  609,  10  Sup.  Ct.  Rep. 
771.  34:  245 
CUrd  In  Stevens  v.  Cark,  10  C.  C.  A.  383,  18 

r.  a.  .\pp.  584,  62  Fed.  324— Biilldlnp:  &  L. 
Asw).  v.  Lojran.  14  C.  C.  A.  134,  30  U.  S. 
App.  163.  06  Fed.  828 — Green  v.  Lynn,  31 
r.  C.  A.  240,  50  U.  S.  App.  380,  87  Fed. 
•  840 — Norcross  v.  Nave  &  .M.  Mercantile  Co. 
42  C.  C.  A.  30,  101  Fed.  797— Campbell 
7.  Clark,  42  C.  C.  A.  126,  101  Fed.  975. 

2913.  It  is  a  condition  precedent  to  the 
filing  of  the  record  and  docketing  of  the 
cL-p  that  security  should  be  given  or  a 
depo'^it  made  with  the  clerk;  and  where 
that  i»  omitted  without  excuse  for  twenty 
months,  the  case  will  be  dismissed.  Green 
T.  Elbert,  137  U.  S.  615,  11  Sup.  Ct.  Rep. 
188,  34: 792 

2914.  An  appeal  bond  may  be  accepted 
after  the  time  for  taking  the  appeal  has 
expired,  where  the  appeal  was  allowed  in 
time.  Evans  v.  State  Xat.  Bank,  134  U.  S. 
330,  10  Sup.  Ct.  Rep.  493,  33:  917 
The  Dos  Hermanos,  10  Wheat.  306,      6:  328 

2915.  While  the  omission  to  file  an  appeal 
bond  may,  in  a  proper  case,  be  supplied, 
such  relief  will  not  be  accorded  after  a 
lapse  of  nearly  four  years  since  the  decree. 
RarrUlev  v.  Arkansas  &  L.  R.  Co.  158  U.  S. 
123,  15  Sup.  Ct  Rep.  786,  39:  919 

Editorial  note. 
r  Practice  and  procedure  as  to.    66  L.RA. 

858.] 

FlIinfT  nunc  pro  tunc. 

2916.  Where  the  appeal  was  taken  in 
open  court,  and  no  citation  was  necessary, 
and  the  record  has  been  duly  filed,  appellant 
may  be  allowed  on  the  hearing  to  file  a  bond 
nunc  pro  tunc.  Shepherd  ▼.  Pepper,  133  U. 
6.  626,  10  Sup.  Ct  Rep.  438,  33:  706 

2917.  A  party  is  allowed  to  enter  an  ap- 
peal bond,  nunc  pro  tunc,  in  a  case  where 
the  court  supposed  it  probable  that  his 
solicitors  had  been  misled  by  a  peculiar 
state  of  the  record  and  mode  of  bringing  up 
the  question  from  the  oourt  below.  Brolist 
V.  Brobst,  2  Wall.  96,  17:  905 
Cited  In  Seymour  ▼.  Freer,  6  Wall.  822,  18  L. 

ed.  564— Blgler  T.  Waller,  12  Wall.  149,  20 
U.  fcJ.  Dig.— 31 


L.  ed.  262 — Peuf^h  ▼.  Davis,  110  U.  8.  228, 
28  L.  ed.  128,  4  Sup.  Ct.  Rep.  17 — Walker 
V.  HoiiKhtellng;,  44  C.  C.  A.  19,  104  Fed.  514— 
McClelland  Bros.  v.  Allison,  84  Kan.  158,  8 
Pac.   230. 

2918.  Security  for  prosecution  should  be 
taken  by  the  judge  on  signing  the  citation 
on  appeal,  but  if  this  duty  be  omitted  or 
defectively  performed,  a  remedy  can  be  ap- 
plied here,     fcieymour  v.  Freer,  5  Wall.  822, 

18:  564 
Brobst  V.  Brobst,  2  Wall.  96,  17:  905 

Cited  in  Edmonson  v.  Bloomshire,  7  Wall.  311, 
19  L.  ed.  92 — Peuph  v.  Davis,  110  TJ.  S.  228, 
28  L.  ed.  128.  4  Sup.  Ct.  Rep.  17— Schenck 
V.  Diamond  Match  Co.  19  C.  C.  A.  353,  39 
U.  8.  App.  191,  73  Fed.  23 — Green  v.  Lynn. 
31  C.  C.  A.  249,  50  U.  S.  App.  380.  87  Fed. 
840— The  Presto,  35  C.  C.  A.  396,  93  Fed. 
524— Walker  v.  Houghtellng.  44  C.  C.  A.  19, 
104  Fed.  514 — Chow  Loy  v.  United  States, 
50  C.  C.  A.  282,  112  Fed.  2r>7— United  States 
ex  rel.  MulvlhlU  v.  Clabaugh,  21  App.  D.  C. 
444 — McClelland  Bros.  v.  Allison,  34  Kan. 
158.  8  Pac.  239 — ValU  v.  New  Shoreham,  18 
R.  I.  410.  28  Atl.  344. 

When  super.sedeas  is  desired. 

See  also  supra,  2561,  2567,  2674,  2675. 

2919.  An  appeal  or  writ  of  error  cannot 
operate  as  a  supersedeas,  unless  the  security 
is  approved  and  filed  within  ten  days  after 
the  rendition  of  the  judgment  or  decree. 
O'Dowd  V.  Russell,  14  Wall.  402,  20:  857 
Patterson  v.  De  la  Ronde  (Patterson  v. 
Hoa)  131  U.  S.  Ixxxviii.  Appx.,  and  18:  884 
Adams  v.  Law,  16  How.  144,  14:  880 

2920.  An  appeal,  to  operate  as  a  super- 
sedeas, must  be  perfected  and  the  security 
given  within  ten  days  after  the  rendition  of 
the  decree.    Bigler  v.  Waller,  12  Wall.  142, 

20:  260 
Cited  In  Kitchen  v.  Randolph,  03  U.  S.  89.  23 
L.  ed.  811 — First  Nat.  Bank  v.  Mc Andrews. 
7  Mont.  438,  17  Pac.  554. 

2921.  When  it  is  desired  to  make  an  ap- 
peal operate  as  a  supersedeas,  the  bond  must 
be  filed  and  duly  approved  within  ten  days 
from  the  rendering  of  the  decree.  French  v. 
Shoemaker,  12  Wall.  86,  20:  270 
Cited  in  Kitchen  v.  Randolph,  OS  U.  S.  89.  23 

L.  ed.  811 — Bound  v.  South  Carolina  R.  Co. 
55  Fed.  188 — New  England  R.  Co.  v.  Hyde, 
41  C.  C.  A.  407,  101  Fed.  400— Bradley  v. 
Gait.  5  Mackey,  323 — Bradley  v.  Gait,  7 
Mackey,  617 — Richardson  v.  Richardson,  82 
Mich.  307,  46  N.  W.  670— First  Nat.  Bank  v. 
McAndrewB,  7  Mont.  438.  17  Pac.  554 — Kitch- 
en V.  Randolph.  33  Phila.  Leg.  Int.  427 — 
Ex  parte  Dunn,  6  S.  C.  N.  S.  309. 

2922.  Where  a  bond,  admitted  to  be  suffi- 
cient for  costs  of  prosecution,  whether  given 
in  time  to  make  the  appeal  operate  as  a 
supersedeas  or  not,  was  filed  in  the  court 
below  before  removal  to  the  higher  court,  a 
motion  to  dismiss  because  the  boifd  was  not 
filed  within  ten  days  after  the  decree  was 
denied.     Seymour  v.  Freer,  5  Wall.  822, 

18:  564 

2923.  The  act  of  June  1,  1872,  allows 
sixty  days  for  the  filing  of  the  bond  by 
which  the  appeal  is  made  to  operate  as  a 
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supersedeas.      Rodd    v.    Heartt«    17    Wall. 
354,  21 :  627 

2924.  The  sixty  days  allowed  for  giving 
a  supersedeas  bond  are  exclusive  of  Sun- 
days. Danville  v.  Brown,  128  U.  S.  503, 
y   isu^.  Ct.  Rep.  149,  32:  507 

2925.  Under  §  11  of  the  act  of  June  1, 
1872,  the  supersedeas  bond  may  be  execut- 
ed and  a  supersedeas  obtained  within  six- 
ty days  after  the  rendition  of  the  judg- 
ment, and  later  with  the  permission  of  the 
designated  judge.  Western  U.  Teleg.  Co. 
V.  Eyser,  19  Wall.  419,  22:  43 
Boise  County  v.  Gorman,  19  Wall..  661, 

22:  226 

Kitchen  v.  Randolph,  93  U.  S.  86,      23:  810 
Cited  in  Kitchen  v.  Randolph,  93  U.  S.  89,  23 

L.  ed.  811 — Rutherford  v.  Penn  Mut.  L.  Ins. 

Co.  1  McCrary,  123,   1  Fed.  469 — Brown  ▼. 

Evans,  8  Sawy.  610,  18  Fed.  61— First  Nat. 

Bank  v.  Mc Andrews,  7  Mont.   438,  17  Pac. 

554 — Kitchen   v.    Randolph,    88    Phlla.   Leg. 

Int.  427. 

2926.  Consent  to  the  execution  of  a  su- 
persedeas after  the  termination  of  sixty 
days,  cannot  be  given  where  the  writ  of 
error  was  not  issued  and  served,  or  the 
appeal  taken,  within  sixty  days,  Sundays 
exclusive,  after  the  rendition  of  the  judg- 
ment or  decree  sought  to  be  reviewed.  Kitch- 
en V.  Randolph,  93  U.  S.  86,  23:  810 
Sage  V.  Central  R.  Co.  93  U.  S.  412, 

^  23:  933 

2927.  The  consent  of  a  justice  of  the  ap- 
pellate court  to  the  giving  of  security  can 
be  so  given  after  the  expiration  of  sixty 
days,  where  the  court  below  in  session  and 
acting  judicially  allowed  the  appeal  with- 
in that  time  without  taking  security,  and 
entered  the  allowance  on  the  record.  Peugh 
V.  Davis,  110  U.  S.  227,  4  Sup.  Ct.  Rep.  17, 

28:  127 

2928.  A  decree  becomes  final,  for  the  par- 
pose  of  fixing  the  time  within  which  the 
bond  must  be  filed  in  order  to  operate  as  a 
supersedeas,  when  a  motion  to  rescind,  made 
at  the  same  term,  is  heard  and  decided. 
Washington,  G.  &  A.  R.  Co.  v.  Washinsrton 
(Washington,  G.  &  A.  R.  Co.  v.  Bradley)   7 

Wall.   575,  19:  274 

Cited  in  Watson  v.  Mayberry,  15  Utah,  275,  49 
Pac.  479. 

6.  Parties. 

See  also  supra,  2504. 

2929.  It  is  not  necessary  that  all  the 
parties  who  have  appealed  from  the  decree 
of  the  court  below  should  join  in  the  ap- 
peal bond,  although  all  must  join  in  the 
appeal.  It  is  sufficient  if  the  appeal  bond 
is  approved  by  the  court  as  satisfactory 
security,  by  whomsoever  executed.  Brock- 
ett  V.  Brockett,  2  How.  238,  11:251 
Scruggs  V.  Memphis   &   C.  R.   Co.   131   U. 

S.  cciv.  Appx.  and  26:  741 

Cited  In  Fuller  v.  Aylesworth,  21  C.  C.  A.  612, 

43    U.    8.    App.    657,    75    Fed.    702— Central 

Trust  Co.  V.  Continental  Trust  Co.  30  C.  C. 


A.  242,  58  U.  8.  App.  604,  86  Fed.  524— 
United  States  v.  A  Quantity  of  Manufactured 
Tobacco,  10  Ben.  12,  Fed.  Cas.  No.  16,102. 

2930.  When  approved  by  the  judge  the 
bond  stands  as  security  for  all  the  appel- 
lees, although  all  are  not  named  in  it. 
Scruggs  V.  Memphis  &  C.  R.  Co.  131  U.  S. 
cciv.  Appx.  and  26:  741 

2931.  An  alleged  appeal  bond  which 
names  no  obligees  is  not  sufficient  to  sustain 
an  appeal  imder  Ariz.  Rev.  Stat.  §  859,  pro- 
viding that  an  appeal  bond  shall  be  payable 
to  the  appellee  or  defendant  in  error.  Swan 
V.  Hill,  155  U.  S.  894,  15  Sup.  Ct.  Rep.  178, 

39:  197 

2932.  Where  the  suit  is  prosecuted  in  the 
name  of  the  people  of  the  state  on  the  re- 
lation of  a  named  person,  an  appeal  bona 
given  to  the  people,  or  to  the  relator,  is 
good,  and,  if  forfeited,  may  be  sued  upon 
by  either  at  the  option  of  the  government. 
Spalding  v.  New  York,  2  How.  66,  11:  181 
Cited  in  Frasier  v.  Moore,  11  Tex.  760. 

2933.  It  does  not  affect  the  validity  of  an 
appeal  bond  or  the  integrity  of  an  appeal 
taken  by  complainant  from  a  decree  grant- 
ing a  portion  only  of  the  relief  sought, 
that  the  bond  includes,  as  appellees,  certain 
parties  defendant,  as  to  whom  the  suit  was 
dismissed,  but  against  whom  the  appellant 
may  seek  to  obtain  a  decree  on  the  hearing 
of  the  appeal.  Hill  v.  Chicago  &  E.  R.  Co. 
129  U.  S.  170,  9   Sup.  Ct.  Rep.   269, 

32:  651 

2934.  A  defect  in  an  appeal  bond  arising 
out  of  the  fact  that  the  bond  was  not  given 
to  the  actual  parties  to  the  suit  at  the 
time  of  the  appeal  may  be  obviated  by 
granting  leave  to  file  a  new  bond.  Bigler 
V.  Waller,  12  Wall.  142,  20:  260 

Editorial  note. 

[Practice  and  procedure  as  to,  66  LJLA. 
859.] 

7.  Sureties. 

See   also   supra,    2649,    2693,   2903;    infra, 
2941. 

2935.  It  is  within  the  legal  discretion  of 
a  justice  or  judge  to  take  a  bond  on  writ 
of  error  in  which  the  sureties  are  each 
bound  only  for  a  specified  part  of  the  ob- 
ligation, and  his  action  in  that  regard  is 
final.  New  Orleans  Ins.  Co.  v.  E.  D.  Al- 
bro  Co.  112  U.  S.  506,  5  Sup.  Ct  Rep.  289. 

28:809 

2936.  It  is  not  a  valid  objection  to  a  su- 
persedeas bond  on  appeal  from  a  Federal 
circuit  court  that  all  the  sureties  were  non- 
residents of  the  district  Re  Milwaukee  k 
M.  R.  Co.  5  Wall.  188,  •  18:  676 

Editorial  note. 

[Practice  and  procedure  as  to,  66  L.R.A- 
860.] 
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8,  Acceptance  and  Approval, 

Afl  Allowance    of   New   Appeal,   see   infra, 

3113,  3114. 
Mandamus  to  Control  Discretion  of  Court, 

see  Mandamus,  58. 
See  also   supra,    2649,    2650,    2668,    2749, 

2754,    2755,    2799,    2817,    2841,    2842, 

2855,    2914,    2930;    infra,    3000,    3008, 

301S«  3146. 

2937.  The  approval  of  security  by  a  judge 
oot  of  court  is  not  insufficient  because  the 
entry  of  a  case  on  the  minutes  and  order 
book  required  that  the  bond  be  approved  by 
the  court.     Hudgins  ▼.  Kemp,  18  How.  530, 

15:  511 

2938.  The  power  to  accept  a  supersedeas 
bond  on  appeal  is  not  confined  to  the  jus- 
tice of  the  Federal  Supreme  Court  as- 
signed to  the  particular  circuit  in  which 
the  court  that  rendered  the  decree  is  held. 
Sage  T.  Central  R.  Co.  96  U.  S.  712, 

24:  641 

2939.  The  judiciary  act  does  not  require 
that  the  judge  shall  put  his  approval  of 
the  appeal  bond  in  writing.  Davidson  v. 
Lanier,  4  Wall.  447,  18:  377 

2940.  When  a  bond,  insufficient  in  amount 
and  not  approved,  was  filed  by  appellant, 
the  court  will  not  dismiss  the  appeal  except 
on  failure  to  comply  with  such  terms  as 
it  may  impose.  Davidson  v.  Lanier,  4 
Wall.  447,  18:  377 
Cited  In  Dasrton  v.  Lash,  94  U.  S.  113,  24  L. 

ed.  33 — ^Henning  v.  Western  U.  Teleg.  Co.  41 
Fed.  867— McClellan  v.  Pyeatt,  1  C.  C.  A. 
242«  4  U.  8.  App.  48,  49  Fed.  260. 

2941.  Approval  of  security  upon  citation 
may  be  inferred  from  the  fact  of  the  sure- 
ties being  sworn  to  their  sufficiency  by 
the  judge  who  signed  the  citation.  Silver 
V.  Ladd,  6  Wall.  440,  18:  828 

2942.  Where  the  failure  of  the  judge  to 
approve  an  appeal  bond  was  caused  by  the 
order  of  the  court  permitting  the  clerk  to 
take  the  bond,  the  appeal  will  not  be  dis- 
missed except  upon  failure  to  comply  with 
such  terms  as  the  appellate  court  may  im- 
pose for  the  purpose  of  supplying  the  de- 
fect   OTleilly  v.  Edrington,  96  U.  S.  724, 

24:  659 

2943.  The  refusal  of  a  Federal  circuit 
court  to  accept  a  supersedeas  bond  when 
offered  during  the  term  does  not  necessarily 
deprive  a  judge  of  that  court  or  a  justice 
of  the  supreme  court  of  the  power  to 
approve  it  thereafter.  Sage  v.  Central  R. 
Co.  96  U.  S.  712,  24:  641 
Cited  In  McClellan  v.  Pyeatt,  1  C.  C.  A.  243.  4 

r.  S.  App.  48.  49  Fed.  261 — ^New  England 
R-  Co.  V.  Hyde,  41  C.  C.  A.  406.  101  Fed. 
399— United  States  ex  rel.  Mulvlhill  v.  Cla- 
baagb.  21  App.  D.  C.  444. 

j.  Citation  or  Notice, 
1.  In  General. 

Raisinf^  Federal    Question    by,    see    supra, 
1232. 

Time  of  Filing  Notice,  see  supra,  2856. 


Notice  of  Motion  for  Additional  Security, 

see  supra,  2903. 
Return  of  Citation,  see  infra,  3037. 
As  Part  of  Record,  see  infra,  3185. 
See    also    supra,    2676,    2700,    2701,    2703, 

2752,    2753,    2811,    2855,    2863;    infra, 

3224. 

2944.  The  citation  upon  a  writ  of  error 
is  simply  notice  to  the  opposite  party  that 
the  record  is  transferred  into  another 
court,  where  he  may  appear  if  he  desires; 
it  is  not  a  service  of  process  for  the  pur- 
pose of  bringing  him  into  court  as  in  an 
independent  action.  Cohen  v.  Virginia,  6 
Wheat.  264,  5:257 
Cited  In  Berliner  Gramophone  Co.  v.  Seaman, 

47  C.  C.  A.  632,  108  Fed.  716— Kitchen  v. 
Randolph,  38  Phlla.  Leg.  Int.  427. 

2945.  An  order  of  this  court  served  upon 
the  appellee,  to  appear  and  argue  the  cause 
if  he  sees  fit,  is  itself  the  legal  equivalent 
of  a  citation.  Dodge  v.  Knowles,  114  U. 
S.  430,  5  Sup.  Ct.  Rep.  1108,  1197,  29:  144 
Cited  in  Hewitt  v.  Filbert.  116  U.  8.  144.  29 

L.  ed.  582.  6  Sup.  Ct.  Rep.  319 — Goodwin  v. 
Fox,  120  U.  8.  778.  80  L.  ed.  816,  7  Sup. 
Ct.  Rep.  779 — Richardson  v.  Green.  130  U. 
S.  112.  32  L.  ed.  875.  9  Sup.  Ct.  Rep.  443— 
The  Natch es,  27  Fed.  810 — Farmers'  Loan 
&  T.  Co.  V.  Chicago  &  N.  P.  R.  Co.  19  C.  C. 
A.  480,  34  U.  8.  App.  626.  73  Fed.  317— 
Central  Trust  Co.  v.  Continental  Trust  Co. 
SO  C.  C.  A.  243,  68  U.  8.  App.  604,  86  Fed. 
524 — Noonan  v.  Chester  Park  Athletic  Club 
Co.  35  C.  C.  A.  457,  93  Fed.  577— McNulta 
V.  West  Chicago  Park.  30  C.  C.  A.  645,  09 
Fed.  329 — Lockman  v.  Lang,  65  C.  C.  A. 
624.  132  Fed.  4— Bradley  v.  Gait.  5  Mackey. 
325 — ^Bradley  v.  Gait,  7  Mackey.  610 — Leon- 
ard V.  Rodda.  5  App.  D.  C.  262. 

2946.  Notice  given  in  open  court,  at  the 
same  term  the  judgment  is  rendered,  is  not, 
as  in  case  of  an  appeal,  the  equivalent  of 
the  citation  required  on  writ  of  error,  by 
U.  S.  Rev.  Stat.  §  999,  U.  S..  Comp.  Stat. 
1901,  p.  712.  United  States  v.  Phillips,  121 
U.  S.  254,  7  Sup.  Ct.  Rep.  874,  30:  914 

2947.  A  writ  of  error  issued  by  the  Su- 
preme Court  operates  on  the  court  and 
brings  the  record  up  and  the  citation  goes 
to  the  parties  and  brings  them  before  the 
court.     Atherton  v.  Fowler,  91  U.  S.   143, 

23:  26& 
Cited  in  Kitchen  v.  Rapdolph,  03  U.  8.  87,  23 
L.  ed.  810 — Kitchen  v.  Randolph.  33  Phila. 
Leg.  Int.  427. 

2948.  As  to  the  methods  and  systems  of 
review,  through  appeals  and  writs  of  error, 
including  the  citation,  supersedeas  and  bond 
or  other  security,  in  cases,  either  civil  or 
criminal,  brought  to  this  court  from  the 
circuit  court  or  the  district  court.  Congress 
made  no  provision  in  the  act  of  March  3, 
1891  (26  Stat,  at  L.  829)  -evidently  consid- 
ering those  matters  to  be  covered  and  reg- 
ulated by  the  provisions  of  earlier  statutes 
forming  parts  of  one  system.  Hudson  v. 
Parker,  156  U.  S.  277,  15  Sup.  Ct.  Rep.  450, 

39:  424 
Cited  in  Ballew  v.  United  States,  160  U.  8.  202, 
40  L.  ed.  395.  16  Sap.  Ct.  Rep.  263. 

2949.  An  appeal  from  the  district  court 
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to  the  supreme  court,  under  §  10  of  the 
act  of  March  3,  1851,  to  ascertain  and 
settle  private  land  claims  in  the  state  of 
California,  is  subject,  in  regard  to  its  re- 
turn and  the  citation,  to  the  provisions  of 
the  judiciary  act  of  1789  and  the  additional 
act  of  1803.  Castro  v.  United  States,  3 
Wall.  46,  18:  163 

Editorial  note. 

[Practice  and  procedure  as  to.  66  L.RwA.. 
843.] 

2.  Service. 

Waiver  of  Irregularity,  see  infra,  3057. 
How  Objections  Must  Be  Taken,  see  infra, 

3740. 
bee  also  infra,  3934. 

On  whom. 

See  also  infra,  3011. 

2950.  In  the  8th  section  of  the  bankrupt 
act  (Rev.  Stat.  §  4981),  regulating  appeals 
in  equity  cases  and  specifying  the  time  with- 
in which  notice  must  be  given,  the  words 
"defeated  party'*  should  be  construed  "op- 
posite party,"  or  "successful  party,"  or 
"adverse  party," — in  a  word,  the  party  who 
does  not  appeal.  W^ood  v.  Bailey,  21  Wall. 
640,  22:  689 

2951.  A  service  of  notice  of  citation  upon 
a  party's  attorney  of  record  is  as  valid  as 
if  made  upon  the  party.  United  States  v. 
Curry,  6  How.  106,  12:  363 
Tripp    V.    Santa    Rosa    Street    R.    Co.    144 


ripp    1 

L  .    S. 


126,  12  Sup.  Ct.  Rep.  655  36:  371 
Cited  in  Davis  v.  Wakolee,  156  U.  8.  684,  39 
L.  ed.  583.  15  Sup.  Ct.  Rep.  555 — McFadden 
V.  Mountain  View  Mln.  &  Mill.  Co.  38  C.  C. 
A.  357,  97  Fed.  872 — Andrews  v.  National 
Foundry  &  Pipe  Works,  36  L.R.A.  153,  23 
C.  C.  A.  455,  46  U.  S.  App.  619,  77  Fed. 
775 — Moore  v.  Koubly,  1  Idaho,  58 — Tripp  v. 
De  Bow,  5  How.  Pr.  115 — Neuberger  t. 
Boyce,  29  Or.  461,  45  Pac.  908. 

2952.  Service  of  a  citation  on  the  attor- 
ney of  the  appellee  is  sufficient  on  appeal. 
Scruggs  V.  Memphis  &  C.  R.  Co.  131  U.  S. 
cciv.  Appx.  and  26:  741 
Bacon  v.  Hart,  1  Black,  38,  17:  52 
Cited   in   BIgler   ▼.    Waller,    12    Wall.    147,    20 

L.  ed.  261 — Tripp  v.  Santa  Rosa  Street  R. 
Co.  144  U.  S.  128,  36  L.  ed.  372,  12  Sup.  Ct. 
Rep.  655 — McFadden*  V,  Mountain  View  Min. 
&  Mill.  Co.  38  C.  C.  A.  356,  97  Fed.  672. 

2953.  No  valid  service  of  a  citation  on  a 
writ  of  error  can  be  made  on  an  attorney 
because  he  was  a  partner  of  the  defendant 
in  error's  counsel  at  the  time  of  the  latter's 
death.  Bacon  v.  Hart,  1  Black,  38,  17:  52 
Cited  in  Downs  v.  Allen,  23  Blatchf.  62,  22  Fed. 

810. 

2954.  One  is  not  to  be  regarded  as  the 
counsel  of  a  party  so  as  to  make  service 
of  citation  on  him  sufficient,  merely  because 
he  had  been  the  partner  of  such  party's 
counsel,  who  is  deceased.  Chicago  &  P.  R. 
Co.  V.  Blair,  100  U.  S.  661,  25:  587 

2955.  The  citation  on  writ  of  error  cannot 
be  served  on  the  executrix  of  the  counsel  of 


record  for  the  defendant  in  error.     Bacon 
V.   Hart,   1   Black,   38,  17:  52 

2956.  The  courts  can  know  no  counsel  in 
a  cause,  except  those  who  regularly  appear 
as  such  on  the  record.  Chicago  k  P.  R.  Co. 
V.  Blair,  100  U.  S.  661,  25:  587 

2957.  In  a&  action  against  a  husband  and 
wife,  where  the  wife  alone  was  made  party 
to  a  writ  of  error  by  the  plaintiff,  a  cita- 
tion served  on  the  husband  is  sufficient  to' 
bring  him  up  on  the  writ  to  aid  bis  wife. 
Marchand  v.  Livaudais,  127  U.  S.  775,  8 
Sup.  Ct.  Rep.  1389,  32:  324 

2958.  If  the  defendant  (a  woman)  inter- 
marries after  judgment  below,  and  before 
service  of  writ  of  error,  service  of  the  cita- 
tion upon  her  husband  is  sufficient.  Fair- 
fax v.  Fairfax,  5  Cranch,  19,  3:  24 
Distinguished  in  United  States  Mut.  Acci.  Asso. 

V.  Weller,  30  Fla.  218,  11  So.  788. 
Cited  in  Tripp  v.  Santa  Rosa  Street  R.  Co.  144 
U.  S.  129.  36  L.  ed.  372,  12  Sup.   Ct.   Rep. 
655. 

2959.  The  10th  rule  of  the  Supreme 
Court  of  the  United  States,  which  has 
reference  to  the  service  of  citation  on  writ 
of  error  upon  the  chief  executive  magistrate 
and  attorney  general  of  a  state,  applies 
only  to  those  cases  in  which  the  state  is 
a  party  on  the  record.  Hence,  in  an  action 
to  recover  taxes,  brought  by  the  treasurer 
of  a  state,  the  citation  on  a  writ  of  error 
to  review  a  judgment  in  his  favor  is  to  be 
served  on  such  treasurer,  who  is  the  "ad- 
verse party"  within  the  meaning  of  the  act 
of  1789,  chap.  20,  which  directs  such  party 
to  be  cited  on  a  writ  of  error  or  appeal. 
Poydras  De  La  Lande  v.  Louisiana,  17  How. 
1,  15:  93 

2960.  The  service  on  one  of  the  joint  de- 
fendants is  good,  even  if  the  other  is  dead. 
Waters  v.  Barril,  131  U.  S.  Ixxxiv.  Appx. 
and  18:  878 

Service  by  publication. 

2961.  Where  the  record  shows  that  the 
defendant  appeared  in  the  superior  court, 
and  litigated  the  merits  there  to  final  judg- 
ment, he  cannot  defeat  an  appeal  by  remoy- 
ing  from  the  jurisdictipn  so  as  to  render  a 
personal  service  of  the  citation  impossible. 
In  that  state  of  facts  service  by  publication, 
according  to  the  practice  of  t  '  court,  ia 
free  from  objection,  and  is  amply  sufficient 
to  support  the  judgment  of  the  appellate 
court.     Nations  v.  Johnson,   24   How.    195, 

16:628 
Cited  in  Brown  v.  Pierce,  7  Wall.  210.  19  L.  ed. 
135 — Garle  v.  McVeigh,  91  U.  8.  508,  23  L. 
ed.  400— Pennoyer  v.  Neff,  95  U.  8.  734,  24 
L.  ed.  573 — Aldrich  v.  E.  W.  Blatchford  it 
Co.  175  Mass.  371,  56  N.  B.  700 — Hunt  v. 
Hunt,  72  N.  Y.  239,  28  Am.  Rep.  128 — 
Angell  V.  ADffell,  14  R.  1.  546 — Pitxsimmons 
V.  Johnson,  90  Tenn.  426,  17  8.  W.  100. 

Time  of. 

Time  of  Taking  and  Prosecuting   Ap- 
peal or  Proceedings  in  Error, 
supra,  IV.  d. 
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Time  for  GiTing  Security,   see   supra, 

IV.  i,  5. 
Time  of   Taking,   Settling,   and   Filing 

Bill    of    Exceptions,    see   infra,   V. 

8,  3. 
See  also  infra,  3782,  3870. 

2962.  If  the  citation  issued  on  appeal 
from  the  supreme  court  of  the  District  of 
Columbia  to  the  Supreme  Court  of  the 
United  States  was  not  served  in  time,  the 
failure  to  serve  will  not  work  a  dismissal 
of  the  appeal.  Richards  v.  Mackall,  113 
U.  S.  539,  5  Sup.  Ct.  Rep.  535,      28:  1132 

2963.  The  court  will  not  compel  a  hear- 
ing of  a  cause  unless  the  citation  be  served 
thirtv  davs  before  the  first  dav  of  the  term. 
Welsh   v.    Mandeville,    5    Cranch,    321,  • 

3:  113 
Cited  in  National  Bank  ▼.  National  Bank.  99 
r.  S.  609.  25  L.  ed.  362— Sammis  v.  Wight- 
man,  25  Fla.  554,  6  So.  173. 

2964.  The  meaning  of  the  provision  of  U. 
S.  Rev.  Stat.  $  999,  U.  S.  Comp.  Stat.  1901, 
p.  712,  that  the  adverse  party  shall  have 
at  least  thirty  days'  notice,  is  not  that  the 
citation  shall  be  served  thirty  days  before 
the  return  day,  but  that  the  adverse  party 
shall  have  thirty  days'  notice  before  he  can 
be  compelled  to  go  to  a  hearing.  National 
Bank  of  Commerce  v.  National  Bank  of 
Commerce,  99  U.  S.  608,  25:  362 
Cited  in   Sammis  v.   Wightman,   25   Fla.    553, 

6  So.  173. 

2965.  The  thirty  days'  notice  for  re-exam- 
ination of  cases  on  writs  of  error  need  not 
be  given  prior  to  the  first  day  of  the  term. 
Cox  V.  United  States,  131  U.  S.  c.  Appx.  and 

19:  500 

2966.  A  writ  of  error  will  not  be  dis- 
missed because  the  citation  was  not  served 
thirtv  days  before  the  return  day.  Segrist 
T.  Crabtree,  32:  323 
Waters  v.  Barril,  131  U.  S.  Ixxxiv.  Appx. 

and  18: 878 

2967.  The  judicial  act  directs  that  a  writ 
of  error  must  be  allowed  by  a  judge,  and 
that  a  citation  shall  be  returned  with  the 
record;  the  adverse  party  to  have  at  least 
twenty  days'  notice,  and  this  notice  is 
twentv  days  before  the  return  day  of  the 
writ.'  Yeaton    v.    Lenox,    7    Pet.    220, 

8:  664 

2968.  Omission  to  serve  the  citation  be- 
fore the  return  day  of  the  writ  is  fatal. 
Washington   v.    Dennison,    6    Wall.    495, 

18:  863 
Villaboloi  V.    United    States,    6    How.    81, 

12:  352 

2969.  If  a  citation  was  actually  issued, 
but  not  served,  before  the  first  day  of  the 
tenn  to  which  it  was  returnable,  leave 
might  be  granted  to  make  the  service  dur- 
intr  that  term.  Dayton  v.  Lash,  94  U.  S. 
112,  24:  33 
Cited  in  O'Reilly  v.  Edrington,  96  V.  S.  726.  24 

L.  ed.  6.59— National  Bank  v.  National  Bank, 
99  U.  8.  609.  23  L.  ed.  362— Chicago  &  P. 
R.  Co.  V.  Dlalr,  100  U.  8.  662,  25  L.  ed. 
(87— Richards    v.    Mackall,    113    U.    8.    542, 


28  L.  ed.  1133,  5  Sup.  Ct.  Rep.  535 — Hewitt 
V.  Filbert,  116  U.  8.  143,  29  L.  ed.  682,  6 
Sup.  Ct.  Rep.  319 — Tripp  v.  Santa  Rosa 
Street  R.  Co.  144  U.  8.  129,  36  L.  ed.  372, 
12  Sup.  Ct.  Rep.  655 — Hennlng  v.  Western 
U.  Teleg.  Co.  41  Fed.  867 — Freeman  v.  Clay, 
1  C.  C.  A.  116,  2  U.  S.  App.  151,  48  Fed. 
850 — Chicago  Dollar  Directory  Co.  v.  Chicago 
Directory  Co.  13  C.  C.  A.  11,  24  U.  S.  App. 
525,  65  Fed.  466 — Farmers'  Loan  &  T.  Co. 
V.  Chicago  &  N.  P.  R.  Co.  19  C.  C.  A  479, 
34  U.  8.  App.  626,  73  Fed.  317— Edgell  v. 
Felder,  39  C.  C.  A.  544,  99  Fed.  328— Sprld- 
Ing  V.  Crawford.  3  App.  D.  C.  366 — Sclirot 
V.  Schoenfeld.  23  App.  D.  C.  425 — Joost  v. 
Elliott,  20  Fla.  925— Knight  v.  Welskopf,  21 
Fla.  164 — Guarantee  Trust  &  S.  D.  Co.  v. 
Buddlngton,  23  Fla.  527,  2  So.  885 — Sammis 
V.  Wightman,  25  Fla.  555,  6  So.  173— Wil- 
liams V.  Hutchinson,  26  Fla.  519,  7  So.  832 
— Christopher  v.  Newnham,  84  Fla.  375,  16 
So.  274 — Weston  v.  Bonney,  37  Fla.  377,  19 
So.  694 — Pyles  v.  Beall,  37  Fla.  555,  20  So. 
775. 

2970.  A  citation  served  on  the  1st  of  De- 
cember before  the  return  of  the  writ  is 
served  in  time.  Waters  v.  Barril,  131  U. 
S.  Ixxxiv.  Appx.  and  18:  878 

2971.  Service  of  a  citation  on  February 
3  is  in  time,  although  the  writ  of  error  is 
returnable  on  the  first  Monday  of  the  pre- 
ceding December.  O'Dowd  v.  Russell,  use 
of  Glendenning,  14  Wall.  402,  20:  857 

2972.  A  citation  is  one  of  the  necessary 
elements  of  an  appeal  taken  after  the  term, 
and,  if  it  is  not  issued  and  served  before 
the  end  of  the  term  to  which  it  is  made 
returnable,  the  appeal  becomes  inoperative. 
Hewitt  V.  Filbert,  116  U.  S.  142,  6  Sup.  Ct. 
Rep.  319,  29:  581 
Cited  In  Radford  v.  Folsom,  123  U.  8.  727,  31 

L.  ed.  293,  8  Sup.  Ct.  Rep.  334 — Jacobs  v. 
George.  160  U.  8.  417,  37  L.  ed.  1128,  14 
Sup.  Ct.  Rep.  159. 

Necessity. 

See  also  supra,  2692,  2695,  2841,  2972 ; 
infra,  5521. 

2973.  Neither  the  signing  nor  the  service 
of  a  citation  is  jurisdictional.  Mattingly 
V.  Northwestern  Virginia  R.  Co.  158  U.  S. 
53,  15  Sup.  Ct.  Rep.  725,  39:894 
Cited  In  Berliner  Gramophone  Co.  v.   Seaman, 

47  C.  C.  A.  633,  108  Fed.  717 — Lockman 
V.  Lang,  65  C.  C.  A.  624,  132  Fed.  4. 

2974.  A  citation  on  a  writ  of  error  from 
the  Federal  Supreme  Court,  which  is  not 
served,  is  as  though  no  citation  had  issued. 
Lloyd  V.  Alexander,  1  Cranch,  365,  2:  137 
Cited  In  Knight  v.  Welskopf,  21  Fla.  162. 

2975.  Where  the  citation  was  not  served 
on  the  party  or  his  counsel,  the  cause  is 
not  brought  into  this  court,  agreeably  to 
the  act  of  1789,  and  the  writ  must  be  dis- 
missed. Chicago  &  P.  R.  Co.  v.  Blair,  100 
U.   S.   661,  25:  587 

Proof  of. 

2976.  Proof  of  the  service  of  a  citation  is 
not  sufficiently  made  by  an  affidavit  that 
the  notice  of  citation  was  given  to  defend- 
ants' attorneys  by  depositing  in  the  post- 
office  a  copy  of  said  citation,  postage  paid, 
addressed  to  them  at  their  respective  places, 
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and  giving  the  names  and  places.  Tripp  v. 
Santa  Rosa  Street  R.  Co.  144  U.  S.  126,  12 
Sup.  Ct.  Rep.  655,  36:  371 

3.  Formal  Requisites. 

Description  of  Parties  in,  see  supra,  2502- 

2504. 
Waiver  of  Defects,  see  infra,  3048-60. 
Misrecital   of   Date  when  Appeal  Allowed, 

see  infra,  3148. 
See  also  infra,  3031. 

2977.  A  mere  formal  objection  to  a  cita- 
tion, such  as  the  fact  that  it  is  addressed 
to  the  original  parties,  one  or  both  of  whom 
died  before  final  decree,  is  waived  by  full 
admission  of  service,  signed  by  counsel  of 
record.     Bigler  v.  Waller,  12  Wall.  142, 

20:  260 

Cited  in  Tripp  v.  Santa  Rosa  Street  R.  Co.  144 

U.   S.  129,   36  L.  ed.   372.   12  Sup.   Ct.  Rep. 

655 — McFadden    v.    Mountain    View    MIn.    & 

Mill.  Co.  38  C.  C.  A.  356,  97  Fed.  672. 

2978.  A  wrong  return  day  in  a  citation 
ia  not  jurisdictional.  Segrist  v.  Crabtree, 
127  U.  S.  773,  8  Sup.  Ct.  Rep.  1394, 

32:  323 

2979.  A  defect  in  the  return  day  of  a 
citation  on  appeal  is  not  jurisdictional,  and 
a  new  citation  may  be  taken  out  if  neces- 
sary. Shute  V.  Keyser,  149  U.  S.  649,  13 
Sup.  Ct.  Rep.  960,  37:  884 
Cited  in  Berliner  Gramophone  Co.  v.  Seaman, 

47  C.  C.  A.  632,  108  Fed.  717. 

2980.  The  defendant  in  a  writ  of  error 
must  be  cited  to  appear  on  the  same  day 
that  the  writ  is  returnable.  Insurance  Co. 
of  Valley  of  Va.  v.  Mordecai,  21  How.  195, 

16:94 

2981.  Where  the  citation  on  the  writ  of 
error  was  dated  before  the  date  of  the 
judgment,  but  was  issued  after  its  rendi- 
tion, this  is  a  mere  clerical  error.  David- 
son V.  Lanier,  4  Wall.  447,  18:  377 

2982.  The  proceeding  as  to  notice  of  ap- 
peal may  be  taken  at  the  chambers  of  the 
judge,  where  he  can  conveniently  attend 
to  business,  and  not  necessarily  within  the 
territorial  limits  of  his  district.  Re  Parker, 
131  U.   S.   221,  9  Sup.  Ct.  Rep.   708, 

33:  123 
Cited  In  King  County  v.  Hill,  1  Wash.  69,  23 
Pac.  926. 

2983.  A  notice  of  intention  to  appeal  by 
one  defendant  to  another,  requesting  him 
to  join  in  it,  is  sufficient,  under  Wash. 
Ter.  Code,  §  454.  The  appefil  need  not  have 
been  already  taken.  Re  Parker,  120  U.  S. 
737,   7   Sup.   Ct.  Rep.   767,  30:818 

4.  By  Wham  Signed, 

Waiver  of  Irregularity,  see  infra,  3056. 
Presumption  as  to,  see  infra,  4175,  4176. 
See    also   supra,    2649,    2650,   2694;    infra, 
3024. 

2984.  The  citation  on  a  writ  of  error  must 
be  issued  by  the  judge  or  justice  who  al- 


lowed the  writ.    Insurance  Co.  of  Valley  of 

Va.  V.   Mordecai,    21   How.   195,  16:  94 

Cited  in  West  v.  Irwin,  4  C.  C.  A.  402,  9   U. 

S.    App.   547,   54    Fed.    420 — Farmers'    Lioan 

&  T.  Co.  V.  Chicago  &  N.  P.  B.  Co.  19  C.  C 

A.  479,  84  U.  S.  App.  626,  73  Fed.  316. 

2985.  If  a  citation  is  not  signed  by  a 
iudge  of  the  circuit  court  or  a  justice  of  the 
Supreme  Court,  the  case  on  motion  will  be 
dismissed.  United  States  v.  Hodge,  3  Hoinr. 
534  11:  714 
Wilson  V.  Daniel,  3  Dall.  401,  1:  655 
Cited  in  VillaboloB  v.  United  States.   6   How. 

90,  12  L.  ed.  356 — Castro  r.  United  States, 
3  Wall.  50,  18  L.  ed.  164 — ^Turner  v.  Co.Ains* 
8  Ga.  255. 

2986.  A  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  circuit 
court  under  act  of  l^iarch  3,  1891,  is  a 
matter  of  right,  and  the  citation  can  be 
signed  by  a  justice  of  that  court.  Re 
Claasen,  140  U.  S.  200,  11  Sup.  Ct.  Rep. 
735,  35:  409 
Cited  in  McUsta  v.  Roff,  141  U.  S.  664,  35    Li. 

ed.  894,  12  Sup.  Ct.  Rep.  118 — Claasen  t. 
United  States,  142  U.  S.  148,  85  L.  ed.  968. 
12  Sup.  Ct.  Rep.  169 — Mason  v.  Fewabic 
Mln.  Co.  153  U.  S.  866,  38  L.  ed.  746,  14 
Sup.  Ct  Rep.  847 — Northern  P.  B,  Co.  ▼. 
Amato,  1  C.  C.  A.  477,  1  U.  S.  App.  113,  49 
Fed.  883 — Baltimore  &  O.  R.  Co.  v.  Andrews, 
17  L.R.A.  191.  1  C.  C.  A.  638,  6  U.  S.  App. 
76.  60  Fed.  730— The  Mattano,  3  C.  C.  A. 
826,  8  n.  S.  App.  Ill,  62  Fed.  878 — ^Tbe 
Alijandro,  6  C.  C.  A.  56,  16  U.  S.  App.  98. 
66  Fed.  623 — Campbell  y.  Iron-Silver  Mln. 
Co.  27  C.  C.  A.  649,  66  U.  8.  App.  150»  S3 
Fed.  647. 

2987.  When  there  is  an  appeal  from  the 
supreme  oourt  of  the  District  of  Columbia 
to  this  court,  the  citation  may  be  signed,  by 
any  justice  of  that  court.  Richards  v. 
Mackall,  113  U.  S.  639,  6  Sup.  Ct  Rep.  535, 

28:  1132 

2988.  Where  the  appeal  was  allowed  by 
the  lower  court,  the  chief  justice  of  audi 
court  may  sign  the  citation  where  one  is 
required.  Richards  ▼.  Mackall,  113  U.  8. 
639,  6  Sup.  Ct.  Rep.  636,  28:  1132 

2989.  Where  appeals  to  the  Federal  Su- 
preme Court  from  the  territorial  courts  stre 
to  be  taken  in  the  same  manner  and  under 
the  same  regulations  as  from  circuit  courts, 
citations  on  such  appeals  may  be  signed  by 
a  judge  or  justice  of  the  territorial  oourt 
or  by  a  justice  of  the  Supreme  Court. 
Brown  y.  McConnell,  124  U.  8.  489,  8  Sup 
Ct.  Rep.  669,  31  :  4^ 

On  writ  of  error  to  state  court. 

Presumption  as  to,  see  infra,  4175. 
See  also  supra,  2666,  2668. 

2990.  By  the  express  provision  of  XJ.  S. 
Rer.  Stat.  |  999,  U.  S.  Comp.  Stat.  1901, 
p.  712,  when  a  writ  of  error  is  issued  by 
the  Supreme  Court  of  the  United  States  to 
a  state  court,  the  citation  must  be  ai|nted 
by  the  chief  justice,  or  judge,  or  chancellor 
of  the  state  court,  or  by  a  justice  of  t.be 
Supreme  Court  of  the  United  States.  Miller 
V.  Texas,  163  U.  S.  636,  14  Sup.  Ct.  Keo 
874,  38:  812 
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2991.  A  citation  signed  by  a  district 
judge  on  a  writ  of  error  to  a  state  court  is 
without  authority  of  law,  and  therefore 
without  effect.  Palmer  ▼.  Donner,  7  Wall. 
541,  IS:  99 

2992.  A  citation  signed  by  an  associate 
judge  of  the  New  York  court  of  appeals 
who  does  not  purport  to  act  as  chief  judge, 
or  chief  judge  pro  tern.,  is  not  sufficient, 
although  there  is  an  affidavit  by  counsel 
that  the  chief  judge  of  the  court  is  in 
Europe,  and  will  be  for  some  time  to  come. 
Havnor  v.  New  York,  170  U.  S.  408,  18 
Sup.  Ct  Rep.  631,  42:  1087 

2993.  It  will  be  presumed  tliat  a  judge 
who,  in  the  absence  of  the  chief  justice, 
signs  a  citation  on  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States  as 
presiding  judge  of  the  supreme  court  of  the 
state,  was  such  presiding  judge  at  the 
time  of  signing.  Butler  ▼.  Gage,  138  U.  S. 
52,  11  Sup.  Ct.  Rep.  235,  34:  869 

5.  Neoeasity. 

WtiTer  of   Citation   or   Notice,   see   infra, 

3052-^. 
Right  to  Discontinue  for  Lack  of  Citation, 

see  infra,  3954. 
See  also  infra,    3038,    C063,    3114,    3130a, 

3962. 

2994.  The  Supreme  Court  of  the  United 
States  cannot  be  governed  in  the  matter  of 
its  own  process  by  the  varying  laws  of  the 
states  and  territories  upon  the  subject;  and 
actual  notice,  or  notice  directed  by  rule 
or  special  order,  must  be  shown  before  it 
can  treat  parties  as  properly  in  court. 
Tripp  V.  Santa  Rosa  Street  R.  Co.  144  U.  S. 
126,  12  Sup.  Ct.  Rep.  655,  36:371 
Cittd  In  Farmers'  Loan  &  T.  Co.  v.  Chicago  & 

N.  P.  R.  Co.  10  C.  C.  A.  480,  84  U.  S.  App. 
626,  78  Fed.   317.' 

2995.  The  object  of  citation  is  notice,  and, 
where  that  purpose  seems  otherwise  fully 
to  have  been  met,  a  citation  is  unnecessary. 
United  States  v.  Gomez,  1  Wall.  690, 

17:677 
Cit€d  in  Leonard  v.  Rodda,  6  App.  D.  C.  262. 

2996.  A  citation  or  some  equivalent  no- 
tice to  bring  in  the  adverse  party  is  indis- 
pensable unless  waived.  Garrison  v.  Cass 
County,  5  Wall.  823,  18:  491 
Alviso  V.  United  States,  5  Wall.  824, 

18:  492 
Mussina  v.  Cavazos,  20  How.  280,  15:  878 
Monger  v.  Shirley,  131  U.  S.  ex.  Appx.  and 

20:  635 
Re  Crenshaw,  15   Pet.  119,  10:  682 

2997.  A  citation  is  indispensable  to  a 
writ  of  error  sued  out  of  the  Federal  Su- 
preme Court.  Lloyd  v.  Alexander,  1  Cranch, 
365  2*  137 
Bailiff  V.  Tippinjr,  2  Cranch,  406,  2:320 
t^ittimonlUhtd:  in   Kaylor  v.   Phillips,   8   Stew. 

(Ala.)  210. 

CHed  In  VUUboIos  v.  United  States,  6  How. 
90.  12  L.  ed.  356 — Kitchen  v.  Randolph,  93 
U.  8.  87,  23  L.  ed.  810. 


2998.  The  citation  on  writ  of  error  is  es- 
sential to  the  validity  of  a  writ  of  error. 
Kitchen  v.  Randolph,  93  U.  S.  86,  23:  810 
Cited   in   Arnold   y.    Frost,   0    Bei^.    269,    Fed. 

Cas.  No.  558— Knight  v.  Weiskopf,  21  Fla. 
162 — Rock  Island  Nat.  Bank  v.  Thompson, 
74  111.  App.  70 — Borrego  v.  Territory,  8  N. 
M.  463,  46  Pac  849. 

2999.  A  citation  with  due  return  or 
waiver  by  general  appearance  or  otherwise 
is  indispensable  to  jurisdiction  on  appeal. 
Alviso  V.  United  SUtes,  5  Wall.  824, 

18:  492 
Cited  in  Hewitt  v.  Filbert,  116  U.  S.  143,  29 
L.  ed.  582,  6  Sop.  Ct  Rep.  319 — Richardson 
V.  Green,  130  U.  S.  115.  32  L.  ed.  875,  9 
Sup.  Ct.  Rep.  443 — Berliner  Gramophone  Co. 
▼.  Seaman,  47  C.  C.  A.  632,  108  Fed.  716 — 
Brown  v.  Arnold,  127  Fed.  893. 

3000.  But  the  signing  of  the  citation  or 
the  approval  of  the  bond  is  not  necessary  to 
the  jurisdiction  of  the  Supreme  Court  of 
the  United  States.  Evans  v.  State  Nat. 
Bank,  134  U.  S.  330,  10  Sup.  Ct.  Rep.  493, 

33:  917 
Cited  in  Mendenhall  v.  Hall,  134  U.  S.  668, 
33  L.  ed.  1015,  10  Sup.  Ct.  Rep.  616 — ^Kings- 
bury V.  Buckner,  134  U.  S.  682,  33  L.  ed. 
1059,  10  Sup.  Ct.  Rep.  638 — ^Aspen  MIn.  & 
Smelting  Co.  v.  Billings,  150  U.  S.  35,  37 
L.  ed.  988,  14  Sup.  Ct.  Rep.  4 — Jacobs  v. 
George.  150  U.  S.  417,  87  L.  ed.  1128,  14 
Sup.  Ct.  Rep.  159 — Altenberg  v.  Grant,  28 
C.  C.  A.  246,  64  17.  S.  App.  312,  83  Fed. 
982 — Wickelman  v.  A.  B.  Dick  Co.  29  C.  C. 
A.  437,  67  U.  8.  App.  196,  86  Fed.  851 — 
Green  v.  Lynn,  81  C.  C.  A.  249,  60  U.  S. 
App.  380,  87  Fed.  840 — ^Noonan  v.  Chester 
Park  Athletic  Club  Co.  35  C.  C  A.  457, 
93  Fed.  577— Edgell  v.  Felder,  39  C.  C.  A. 
644,  99  Fed.  928 — ^Berliner  Gramophone  Co. 
V.  Seaman,  47  C.  C.  A.  632,  108  Fed.  717. 

3001.  Appellant  cannot  move  to  dismiss 
the  appeal  on  the  groimd  that  no  citation 
was  issued.     Pierce  v.  Cox,  9  Wall.  786, 

19:  786 

3002.  Where  the  language  of  the  act  is, 
"the  appeal  shall  be  considered  as  dis- 
missed," where  the  notice  is  not  filed  as 
required,  the  court  cannot  sav  it  shall  not 
be  so  considered.  De  Tturbida  v.  United 
States,   22  How.  290,  16:342 

3003.  Where  no  citation  has  been  issued 
or  served  on  the  defendant  in  error,  the 
cause  will  be  dismissed  on  motion.  Hogan 
V.  Ross,  9  How.  602,  13:  276 

3004.  The  Supreme  Court  has  no  jurisdio- 
tion  of  an  appeal  where  the  appellee  has 
not  voluntarily  appeared,  and  the  record 
does  not  show  affirAiatively  that  he  has 
had  proper  notice.  Haskins  v.  St.  Louis 
&  S.  R.  Co.  109  U.  S.  106,  3  Sup.  Ct.  Rep. 
72,  27: 873 

3005.  Notice  to  the  defendant,  actual  or 
constructive,  is  essential  to  the  jurisdic- 
tion of  all  courts;  actual  notice  ought  to  be 
given  in  all  cases  where  it  is  practicable, 
even  in  appellate  tribunals.  Nations  v. 
Johnson,  24  How.  195,  16:  628 
Cited  in  Baldwin  v.  Hale,  1  Wall.  233,  17  L. 

ed.  634 — ^The  Secretary  v.  McGarrahan  (Coz 
V.    United   SUtes)    9   Wall.   813,    19    L.   ed. 
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584 — ^The  Lottawanna  (Wilson  t.  Bell)  20 
Wall.  222,  22  L.  ed.  263— Ray  v.  Norse- 
worthy,  23  Wall.  136,  23  L.  ed.  118— Earle 
V.  McVeigh,  91  U.  S.  505,  23  L.  ed.  399— 
Lavin  y.  Emigrant  Industrial  Sav.  Bank,  18 
Blatchf.  26,  1  Fed.  665 — Daily  v.  Doe,  3 
Fed.  918 — Alklre  Grocery  Co.  v.  Rlchesin,  91 
Fed.  83— Clapp  v.  Hong,  12  N.  D.  606,  65 
L.R.A.  760,  102  Am.  St.  Rep.  589,  98  N.  W. 
710 — Verner  v.  Bosworth,  28  Kan.  673 — 
Murphy  y.  Factors'  &  T.  Ins.  Co.  33  La.  Ann. 
461 — Brown  v.  I^vee  Comrs.  60  Miss.  483 — 
Troyer  v.  Wood,  96  Mo.  480,  9  Am.  St.  Rep. 
367,  10  S.  W.  42 — Newmarket  Bank  t. 
Butler,  45  N.  H.  238— rQulmby  y.  Hazen,  54 
Vt.  141 — Littlejohn  t.  Ferguson,  18  Gratt. 
74. 

3006.  The  jurisdiction  of  the  Supreme 
Court  of  the  United  States  does  not  depend 
upon  a  citation  being  issued,  where  an  ap- 
peal was  allowed,  an  appeal  bond  executed, 
and  the  record  duly  filed;  but  the  court 
will  not  hear  the  cause  until  the  parties 
are  brought  into  court  by  citation.  Men- 
denhall  v.  Hall,  134  U.  S.  559,  10  Sup.  Ct. 
Rep.  616,  33:  1012 
Cited  in   Railroad  Equipment  Co.  t.   Southern 

R.  Co.  34  C.  C.  A.  523,  92  Fed.  544— Berliner 
Gramophone  Co.  ▼.  Seaman,  47  C.  C.  A.  632, 
108  Fed.  716. 

3007.  Upon  an  appeal  to  the  Supreme 
Court,  the  adverse  party  must  be  cited  to 
appear  at  the  next  succeeding  term  of  this 
court,  at  which  time  the  appeal  must  be 
prosecuted.  United  States  v.  Curry,  6  How. 
106,  12: 363 
DUtinguiahed  in  Brown  y.  McConnell,   124  U. 

S.  492,  81  L.  ed.  497,  8  Sup.  Ct.  Rep.  559. 

Cited  In  Dayton  t.  Lash,  94  IT.  S.  112,  24  L. 
ed.  33— Hewitt  ▼.  Filbert,  ^16  U.  S.  143,  29 
L.  ed.  582,  6  Sup.  Ct.  Rep.  319. 

3008.  Indorsement  by  counsel  for  appellees 
or  approval  of  an  appeal  bond  is  equivalent 
to  notice,  making  a  citation  unnecessary. 
Goodwin  v.  Fox,  120  U.  S.  775,  7  Sup.  Ct. 
Rep.  779,  30:  815 
Cited  in  Tripp  v.  Santa  Rosa  Street  R.  Co.  144 

U.  S.  129,  36  L.  ed.  372,  12  Sup.  Ct.  Rep. 
655 — McFadden  y.  Mountain  View  Min.  & 
Mill.  Co.  38  C.  C.  A.  357,  07  Fed.  672— 
Holloran  v.  Midland  R.  Co.  129  Ind.  275,  28 
N.   E.   549. 

3009.  An  order  of  the  Federal  Supreme 
Court,  served  upon  the  appellee,  that  a 
reargument  at  an  appointed  time  is  de- 
sired, is  the  equivalent  of  the  citation  re- 

auired  on  an  appeal  taken  in  open  court 
uring  the  term  because  the  security  was 
not  given  until  after  the  term.  Dodge  v. 
Knowles,  114  U.  S.  436,  5  Sup.  Ct.  Rep. 
1108,  1197,  •  29:  296 

3010.  On  failure  to  give  notice  of  appeal 
to  the  district  court  from  the  decree  of  the 
commissioners  in  a  Mexican  land  case,  the 
appeal  is  in  fact,  for  all  legal  purposes,  dis- 
missed.   Beard  v.  Federy,  3  Wall.  478, 

18:  88 

3011.  The  omission  of  a  supposed  creditor 
to  give  notice  to  an  assignee  in  bankruptcy, 
of  an  appeal  from  a  decree  in  his  favor,  is 
fatal  to  the  appeal,  under  Rev.  Stat.  5 
6081,    providing   that   no   appeal    from    the 


disallowance  or  allowanee  of  a  claim  c&n 
be  allowed  unless  notice  thereof  be  given 
to  the  assignee  or  creditor  as  the  case  may 
be  within  ten  days  after  entry  of  the  decree 
or  decision  appealed  from.  Re  Mead,  109 
U.  S.  230,  3  Sup.  Ct  Rep.  129,        27:  914 

Where  appeal  allowed  In  open  court. 

See  also  infra,  3025,  3030. 

3012.  Where  appeal  was  allowed  and  per- 
fected in  open  court  during  the  term  At 
which  the  decree  was  rendered,  no  citation 
was  necessary.  Reily  v.  Lamar,  2  Cranch, 
344,  2:  300 
Brockett  ▼.  Brockett,  2  How.  238,  11:  251 
Hudgins  y.  Kemp,  18  How.  530,  15:  511 
Silsby  V.  Foote,  20  How.  290,  15:  822 
Milner  T.  Meek,  95  U.  S.  252,  24:  444 
Vansant  v.   Electro-Magnetic   Gaslight    Co. 

99  U.  S.  213,  25:  265 

Chicago  &  P.  R.  Co.  v.  Blair,  100  U.  S.  661 , 

25:  587 
Cited  in  The  Snn  Pedro.  2  Wheat.  142,  4  I^. 
cd.  205 — Hudsrins  v.  Kemp,  18  How.  537. 
15  L.  ed.  514 — Milner  ▼.  Meek,  95  U.  S. 
258,  24  L.  ed.  447— Peugh  v.  Davis,  llO 
U.  S.  229,  28  L.  ed.  128,  4  Sup.  Ct.  Rep. 
17 — Richards  v.  Mackall,  113  U.  S.  542,  28 
L.  ed.  1133,  5  Sup.  Ct.  Rep.  535 — Hewitt 
V.  Filbert,  116  U.  S.  144,  29  L.  ed.  582, 
6  Sup.  Ct.  Rep.  319 — Noe  v.  United  States, 
Hoffm.  Land  Cas.  244,  Fed.  Cas.  No.  10,286 
— McNulta  V.  West  Chicago  Park,  39  C.  C. 
A.  548,  99  Fed.  329 — Leonard  ▼.  Rodda,  5 
A  pp.  D.  C.  263 — Bradley  ▼.  Gait,  5  Mackey, 
324— Bradley  v.  Gait.  7  Mackey,  619. 

3013.  No  citation  is  necessary  where  an 
appeal  is  allowed  in  open  court  and  entered 
in  the  minutes.  Credit  Co.  v.  Arkansas 
C.  R.  Co.  128  U.  S.  258,  9  Sup.  Ct.  Rep.  107. 

32:  448 
Cited  in  Chow  Loy  v.  Tnlted  States,  60  C    C. 
A.  282,  112   Fed.  856. 

3014.  A  citation  is  unnecessary^  where  an 
appeal  is  allowed  hy  the  court  in  session 
and  acting  judicially  at  the  term  i^rhen 
the  decree  was  rendered.  Hewitt  v,  Kil- 
bert,  116   U.  S.  142,  6  Sup.  Ct.  Rep.    319. 

29:  581 
Cited  in  Farmers*  Loan  &  T.  Co.  y.  Chicago   & 
N.  P.  R.  Co.  19  C.  C.  A.  480,  34  U.   S.    A  pp. 
626,  73  Fed.  317 — Central  Trust  Co.  v.    Con- 
tinental Trust  Co.  30  C.  C  A.  243,  58  U.    S. 
App.   604,   86   Fed.   524 — ^Ruby   v.   Atkinson 
35  C.   C.  A.  460,  93   Fed.  579— McNulta    ▼. 
West  Chicago  Park,  39  C.  C.  A.  645,  99    Ped. 
329 — Berliner  Gramophone  Co.  v.  Seaman,  47 
C.   C.   A.   633,   108  Fed.  717— Chow    Loy    ▼ 
United   States,    50   C.    C.    A.    281.    112     Ked! 
866 — Pender  v.  Brown,  56  C.  C.  A.  647,    120 
Fed.  497 — Bradley  ▼.  Gait,  5  Mackey.  320-^ 
Bradley  ▼.  Gait,  7  Mackey,  620 — Leonard    t 
Rodda,  5  App.  D.  C.  262. 


3015.  No  citation  of  the  appellee  is 
sary  where  an  appeal  is  taken  by  the  action 
of  the  court  in  session  before  the  end  of  th« 
term  at  which  the  decree  is  rendered.  Broken 
V.  McConnell,  124  U.  S.  489,  8  Sup.  Ct.  Reo 
559,  •*    31  r  495 

Cited    In    Central    Trust    Co.    ▼.    CoDtinenttil 

Trust    Co.   30   C.   C.    A.  243,  58  U.    S.     Ann. 

604,  80  Fed.  524 — McNulta  ▼.  West  Chlcan 

Park,  39  C.  C.  A.  545,  99  Fed.  329 — Cliow 
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2iOy  ▼.  T7nlt6d  States,  50  C.  C.  A.  281,  112 
Fed.  35«. 

3016.  If  an  appeal  is  allowed  in  open  court 
at  the  term,  but  the  appeal  bond  is  not  ac- 
cepted until  after  the  term,  a  citation  will 
be  necessary  to  bring  in  the  parties.  But 
if  an  appeal  allowed  in  such  a  way  is  dock- 
eted in  the  Supreme  Court  at  the  return 
term,  its  jurisdiction  over  the  appeal  be- 
comes perfect,  and  what  remains  to  be  done 
to  get  in  the  parties  is  matter  of  procedure 
only-,  and  not  jurisdictional  so  far  as  the 
bringing  of  the  appeal  is  concerned.  Hewitt 
V.  Filbert,  116  U.  S.  142,  6  Sup.  Ct.  Rep. 
319.  29:  581 
Cited  in  Goodwin  y.  Fox,  120  IT.  S.  778,  30  L. 

ed.  816,  7  Sup.  Ct.  Rep.  779 — Brown  v.  Mc- 
Connell,  124  U.  S.  491,  31  L.  ed.  497.  8  Sup. 
Ct.  Rep.  559— Altenberg  t.  Grant,  28  C.  C. 
A.  246,  64  U.  S.  App.  312,  83  Fed.  982— 
Simpson  ▼.  Flrat  Nat.  Bank,  63  C.  C.  A.  374, 
129  Fed.  260 — Lockman  T.  Langr,  65  C.  C.  A. 
624.  132  Fed.  4 — Guarantee  Trust  &  8.  D. 
Co.  ▼.  Buddineton,  23  Fla.  528,  2  So.  885— 
Sammis  r.  Wlghtman,  25  Fla.  555,  6  So.  173. 

3017.  Notice  given  in  open  court  at  the 
ftame  term  the  judgment  is  rendered  is  not, 
as  in  the  case  of  an  appeal,  the  equivalent 
of  the  citation  required  by  U.  S.  Rev.  Stat. 
§  999,  U.  S.  Gomp.  Stat.  1901,  p.  712,  on  a 
writ  of  error.  United  States  v.  Phillips, 
121  U.  S.  254,  7  Sup.  Ct.  Rep.  874,    30:  914 

3018.  Under  the  act  of  Washington  ter- 
ritory of  November  23,  1883,  notice  of  ap- 
peal may  be  given  in  open  court  or  at 
chambers,  and  must  be  entered  on  the 
journal  of  the  court;  and  no  notice  to  the 
opposite  party  need  be  given,  before  applica- 
tion is  made  to  the  judge,  of  the  intention 
of  the  party  to  give  notice  of  appeal.  Re 
Parker,  131*  U.  S.  221,  9  Sup.  Ct.  Rep.  708, 

33:  123 
Cited  In  Hanna  v.  State  Trust  Co.  80  L.R.A. 
205.  16  C.  C.  A.  592,  36  U.  S.  App.  61,  70 
Fed.  8 — Missouri  K.  &  T.  Trust  Co.  v.  Krum- 
selg.  23  C.  C.  A.  9,  40  U.  S.  App.  620,  77 
Fed.  40 — Isbam  v.  Parker,  8  Wash.  701,  20 
Bac  835. 

3019.  The  judicial  allowance  of  an  appeal 
in  open  court  at  the  term  in  which  the  de- 
tree  has  been  rendered  is  sufficient  notice 
of  the  taking  of  an  appeal.  Security  is 
only  for  the  due  prosecution  of  the  ap- 
peal. The  citation,  if  security  is  taken  out 
of  court  or  after  the  term,  is  only  necessary 
to  show  that  the  appeal  which  was  allowed 
in  term  has  not  been  abandoned  by  tlie 
failure  to  furnish  the  security  before  the 
adjournment.  It  is  not  jurisdictional.  Its 
only  purpose  is  notice.  If  by  accident  it  has 
been  omitted,  a  motion  to  dismiss  an  appeal 
allowed  in  open  court  and  at  the  proper  term 
will  never  be  granted  until  an  opportunity 
to  give  the  requisite  notice  has  been  af- 
forded, and  this,  whether  the  motion  was 
made  after  the  expiration  of  two  years  from 
the  rendition  of  the  decree,  or  before.  Dodge 
V.  Knowles,  114  U.  S.  430,  5  Sup.  Ct.  Rep. 
1108.  1197,  29r  144 
First  Kat.  Bank  v.  Omaha,  96  U.   S.   737, 

24:  881 


Sage  v.   Central   R.  Co.   96  U.   S.   712, 

24:  641 

Seymour  v.  Freer,  5  Wall.  822,  18:  564 

Cited  In  Simpson  v.  First  Nat.  Bank,  63  C.  C. 

A.  373,  129  Fed.  259 — Lockman  v.  Lang,  65 

C.   C.  A.  624,   132  Fed.  4— Bradley  v.  Gait. 

6  Mackey.  324. 

3020.  Since  a  party  to  a  suit  is  construct- 
ively present  in  court  during  the  entire 
term  at  which  his  cause  is  for  hearing,  and 
the  doings  of  the  court  are  matters  of  record 
at  the  time,  he  is  chargeable  with  notice  of 
all  that  is  done  during  the  term  affecting 
his  suit,  because,  if  actually  absent  when 
an  order  is  made,  he  can  on  his  return  ob- 
tain full  information  by  an  examination  of 
the  minutes.  Chicago  &  P.  R.  Co.  v.  Blair. 
100  U.  S.  661,  25:  587 

3021.  An  appeal  otherwise  regular  will 
not  be  dismissed  for  want  of  a  citation  if 
it  appears  by  clear  and  immistakable  evi- 
dence outside  the  record  that  the  allowance 
was  made  in  open  court  at  the  proper  term, 
and  that  the  appellee  had  actual  notice  of 
what  had  been  done.  Chicago  &  P.  R.  Co.  v. 
Blair,  100  U.  S.  661,  25:  587 
Cited  In  Dodge  v.  Knowles.   114  U.  S.  438,  29 

L.  ed.  297,  5  Snp.  Ct.  Rep.  1108 — Bradley 
V.  Gait,  7  Mackey,  620. 

When    appeal    allowed    at    subsequent 
term. 

3022.  A  citation  is  one  of  the  necessary 
elements  of  an  appeal  taken  after  the  term; 
and  if  it  is  not  issued  and  served  before 
the  end  of  the  next  ensuing  term  of  the 
Supreme  Court  of  the  United  States,  and 
is  not  waived,  the  appeal  becomes  inoper- 
ative. Jacobs  V.  George,  150  U.  S.  415.  14 
Sup.  Ct.  Rep.  159,  37:  1127 
Cited  In  Mattlngly  v.  Northwestern  Virginia  R. 

Co.  158  U.  S.  66,  30  L.  ed.  895,  15  Sup.  Ct. 
Rep.  725 — Cook  v.  Street,  163  U.  S.  682.  41 
L.  ed.  317,  16  Su^.  Ct.  Rep.  1200 — Henry 
T.  Alabama  &  V.  R.  Co.  164  U.  S.  701,  41 
L.  ed.  1180,  17  Sup.  Ct.  Rep.  904— King  v. 
McLean  Asylum.  12  C.  C.  A.  144,  21  U.  S. 
App.  407,  64  Fed.  330 — Farmers'  Loan  & 
T.  Co.  V.  Chlcajro  &  N.  P.  R.  Co.  19  C.  C. 
A.  480,  34  U.  S.  App.  626,  73  Fed.  317— 
Altenberg  v.  Grant,  28  C.  C.  A.  240,  54  U. 
S.  App.  312,  83  F^d.  981 — Railroad  Equip- 
ment Co.  v.  Southern  R.  Co.  34  C.  C.  A.  522. 
92  Fed.  544 — Ruby  v.  Atkinson,  35  C.  C.  A. 
460,  93  Fed.  670 -Edgell  v.  Felder,  39  C. 
C.  A.  544,  99  Fed.  328— McNulta  v.  West 
Chicago  Park,  39  C.  C.  A.  545,  99  Fed.  320 
— Berliner  Gramophone  Co.  v.  Seaman,  47 
C.  C.  A.  633,  108  Fed.  716 — Pender  v.  Brown, 
66  C.  C.  A.  647.  120  Fed.  407. 

3023.  Where  the  appeal  was  allowed  at  a 
term  subsequent  to  the  decree,  when  the 
appellees  were  present  by  their  solicitors  in 
court,  a  citation  was  necessary;  but  as  it 
might  well  have  been  assumed  by  the  appel- 
lants that  a  citation  would  be  waived,  this 
court  will  not  dismiss  the  appeal  absolutely, 
but  order  that  a  citation  be  issued  and 
serA'ed,  or  that  the  appeal  be  dismissed. 
Chicago  &  P.  R.  Co.  v.  Blair,  100  U.  S.  661, 

25:  587 

Cited  In  Hewitt  v.  Filbert,   116  V.   S.   143.   20 

L.   ed.   582,   6    Slip.    Ct.   Rep.    319— Henning 

V.    Western    U.    Telog.    Co.    41    Fed.    867 — 
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Farmers'  Loan  &  T.  Co.  ▼.  Chicago  &  N.  P. 
R.  Co.  19  C.  C.  A.  480,  34  U.  S.  App.  626, 
73  Fed.  317— Bdgell  v.  Felder,  39  C.  C.  A. 
644,  99  Fed.  328. 

3024.  By  the  act  of  May  23,  1828  (4  Stat, 
at  L.  284),  relating  to  private  land  claims 
in  Florida,  appeals  from  the  superior  court 
of  the  territory  of  Florida  are  governed  by 
the  laws  of  1789  and  1803.  Under  them 
when  an  appeal  was  not  made  in  open  court 
and  at  the  term  at  which  the  final  decree 
was  passed,  a  citation  was  necessary,  which 
must  be  signed  by  a  judge,  and  not  by  the 
clerk.  Where  there  was  only  an  entry  of 
an  appeal  in  the  clerk's  office,  and  no  cita- 
tion was  served  within  four  months,  the 
appeal  was  not  regularly  brought  up,  and 
must  be  dismissed  on  motion.  Villabolos 
V.  United  States,  6  How.  81,  12:  352 
DisUnguUhed  in  Dayton  v.  Lash,  94  U.  S.  112, 

24  L.  ed.  33. 

Cited  in  The  Virginia  v.  West,  19  How.  183. 
15  L.  ed.  595— Castro  v.  United  States,  3 
Wall.  50,  IS  L.  ed.  164 — Mussina  v.  Cavazos, 
6  Wall.  358.  18  L.  ed.  811— Kail  v.  Wet- 
more,  6  Wall.  451,  18  L.  ed.  863 — Edmonson 
V.  Bloomshlre,  7  Wall.  309,  19  L.  ed.  91 — 
Mnrdock  v.  Memphis,  20  Wall.  625,  22  L.  ed. 
441— Caillot  v.  Deetken,  113  U.  S.  216,  28 
L.  ed.  983,  5  Sup.  Ct.  Rep.  432 — Hewitt  v. 
Filbert,  116  U.  S.  148,  29  L.  ed.  582,  6  Sup. 
Ct.  Rep.  319 — Credit  Co.  r.  Arkansas  C.  R. 
Co.  128  U.  S.  261,  32  L.  ed.  449,  9  Sup.  Ct. 
Rep.  107 — ^Tripp  v.  Santa  Rosa  Street  R.  Co. 
144  U.  S.  129,  36  L.  ed.  372,  12  Sup.  Ct. 
Rep.  655 — ^Ytiirbide  v.  United  States,  Hoffm. 
Land  Cas.  275,  Fed.  Cas.  No.  18,191 — ^Wool- 
ridge  V.  McKenna,  8  Fed.  664 — ^McFadden  v. 
Mountain  View  Mln.  &  Mill.  Co.  38  C.  C.  A. 
357,  97  Fed.  672— Knight  v.  Weiskopf,  21 
Fla.  162 — Schleicher  v.  Bunge,  90  Tex.  467, 
89  8.  W.  279. 

3025.  Except  in  cases  of  appeals  allowed 
in  open  court  during  the  term  at  which  the 
decree  appealed  from  was  entered,  a  cita- 
tion returnable  at  the  same  term  with  the 
appeal  or  writ  of  error  is  necessary  to  per- 
fect the  jurisdiction  of  the  Supreme  Court 
over  the  appeal  or  writ,  unless  it  has  been 
in  some  proper  form  waived.  Castro  v. 
United  SUtes,  3  Wall.  46,  18:  163 
Hewitt  V.  FUbert,  116  U.  S.  142,  6  Sup.  a. 

Rep.  319,  *  29: 581 

Cited  in  Alviso  v.  United  States,  6  Wall.  824, 
18  L.  ed.  492 — Murdock  v.  Memphis,  20  Wall. 
626,  22  L.  ed.  441— Hewitt  v.  Filbert,  116 
U.  S.  143,  29  L.  ed.  582,  6  Sup.  Ct.  Rep. 
819 — Richardson  v.  Green,  130  U.  S.  114,  32 
L.  ed.  875,  9  Sup.  Ct.  Rep.  443 — Tripp  v. 
Santa  Rosa  Street  R.  Co.  144  U.  S.  129,  36 
L.  ed.  872,  12  Sup.  Ct.  Rep.  655 — West  v. 
Irwin.  4  C.  C.  A.  402,  9  U.  S.  App.  547, 
64  Fed.  420 — Loveless  v.  Ransom,  48  C.  C. 
A.  436,  109  Fed.  392 — Guarantee  Trust  &  S. 
D.  Co.  V.  Buddington,  23  Fla.  528,  2  So. 
885 — Sammis  v.  WIghtman,  25  Fla.  565,  0 
So.  173. 

Where  bond  not  filed  during  terni. 

See  also  supra,  3016-3019. 

3026.  A  citation  must  be  issued  and 
served,  if  the  security  is  not  given  until 
after  the  term  is  over.  Haskins  v.  St.  Louis 
&  S.  R.  Ck).  109  U.  S.  106,  3  Sup.  Ct.  Rep. 
72,  27: 873 


3027.  Citation  of  the  appellee  ia  neces- 
sary where  the  security  for  the  prosecution 
of  an  appeal  is  not  faken  during  the  term 
in  which  judgment  was  rendered.  Brown  v. 
McConnell,  124  U.  S.  489,  8  Sup.  Ct.  Rep. 
559,  31:495 
Cited  In  Richardson  v.  Green,  130  U.  S.  114, 

32  L.  ed.  875,  9  Sup.  Ct.  Rep.  443. 

3028.  Where  an  appeal  bond  was  not  filed 
until  after  the  term  at  which  it  was  allowed, 
a  citation  or  something  equivalent  is  neces- 
sary. Goodwin  v.  Fox,  120  U.  S.  775,  7  Sup. 
Ct.  Rep.  779,  30:  815 
Cited  in  Ez  parte  Sweeney,  131  Ind.  81,  30  N. 

B.  884. 

3029.  The  citation,  where  security  is  tak- 
en out  of  court  after  the  term,  is  not  juris- 
dictional. If  by  accident  it  has  been  omit- 
ted, a  motion  to  dismiss  the  appeal  will  not 
be  granted  until  an  opportunity  to  give  the 
requisite  notice  has  been  fumisKed.  Rich- 
ardson V.  Green,  130  U.  8.  104,  9  Sup.  Ct. 
Rep.  443,  32:  872 

3030.  Even  though  an  appeal  is  taken  in 
open  court  and  at  the  same  term,  yet,  if  the 
security  is  not  given  until  after  the  term, 
a  citation  is  essential.  Sage  v.  Central  R. 
Co.  96  U.  S.  712,  24:  641 
Cited  in  First  Nat.  Bank  v.  Omaha,  96  U.   S. 

738.  24  L.  ed.  881— Haskins  v.  St  Loula  & 
S.  E.  R.  Co.  109  U.  S.  107,  27  L.  ed.  873,  :i 
Sup.  Ct.  Rep.  72— Hewitt  v.  Filbert,  116  U. 
S.  144,  29  L.  ed.  582,  6  Sup.  Ct  Rep.  319 — 
Richardson  v.  Green,  130  U.  S.  114,  32  L. 
ed.  875,  9  Sap.  Ct  Rep.  443 — Re  Woerishof- 
fer,  21  C.  C.  A.  176,  41  U.  S.  App.  411,  74 
Fed.  916 — Ruby  v.  Atkinson,  35  C.  C.  A. 
460,  93  Fed.  679— Re  Fiechti,  46  G.  C.  A. 
498,  107  Fed.  619 — Berliner  Gramophone  Co. 
V.  Seaman,  47  C.  C.  A.  632,  108  Fed.  716 — 
Lockman  v.  Lang,  66  C.  C.  A.  624,  132  Fed. 
4 — Bradley  v.  Gait,  6  Mackey,  824 — Bradlej 
V.  Gait,  7  Mackey,  618. 

On  changing  the  return  day. 

3031.  Where  the  return  day  of  a  writ  of 
error  is  changed  a  new  citation  should  issue. 
National  Bank  of  Commerce  v.  National 
Bank  of  (}ommerce,  99  U.  S.  608,         25:  362 

le.  Return. 

When  Writ  of  Error  Returnable,  see  supra, 

IV.  e,  6. 
Power  to  Issue  Supersedeas  Before  Return 

Day,  see  supra,  2737. 
Serving   Citation    Before   Return   Day,    see 

supra,  2970-2972. 
Effect  of  Wrong  Return  Day  in  Citation, 

see  supra,  2978-2980. 
New  Citation  on  Changing  Return  Day,  see 

supra,  3031. 
Waiver  of  Irregularity  in,  see  infra,  3047. 
Changing  Return  Day  by  Amendment,    see 

infra,  3081-3087. 
Filing  Transcript  as  Part  of  Return  on  Di;*- 

missal    of    Writ    of    Error,    see    infra. 

3743. 
See  also  supra,   2850,    2949,    2999;     infra 

3230,  3231,  3286,  3962. 

3032.  The     transcript    which     the     clerk 
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wndB  here  ib  the  return  to  the  writ,  and 
should  be  accompanied  by  it.  Mussina  v. 
Gavazos,  6  Wall.  355,  18:  810 

3033.  The  original  writ  of  error  should 
always  be  retu-rned  to  this  court  with  the 
transcript  of  the  record.  But  where  the 
original  was  proved  by  affidavit  to  have  been 
destroyed  by  fire,  a  copy  was  held  sufficient. 
Mussina  v.  Cavazos,  6  Wall.  355,  18:  810 
Di9tingui9hed  In  Hardesty  v.  Hosmer,  4  App. 

D.  C.  281. 

Cited  In  Smith  v.  Ferst,  14  C.  C.  A.  07,  SO  U. 
8.  App.  87,  66  Fed.  709 — ^Threadglll  v. 
Piatt,  71  Fed.  2 — World's  Columbian  Expo- 
sition Co.  V.  France,  83  C.  C.  A.  838,  62  U. 
8.  App.  704,  01  Fed.  60 — Wazahachie  v. 
Coler,  34  C.  C.  A.  850,  02  Fed.  ^85 — ^Deans 
T.  Wllcozon,  18  Fla.  548. 

3034.  A  writ  of  error  not  returned  before 
the  end  of  the  term  to  which  it  is  made  re- 
turnable is  a  nullity.  Blair  v.  Miller,  4 
Dall.  21,  1:724 
The  Virginia  ▼.  West,  19  How.  182,  15:  594 
Bacon  v.  Hart,  1  Black,  38,  17:  52 
Castro  V.  United   States,   3   Wall.   46, 

18:  163 
Edmonson  ▼.  Bloomshire,  7  Wall.  306, 

19:91 
DittiHffuished  in  Wood  v.  Llde,  4  Cranch,  181, 

2  L.  ed.  588. 
Cited  in  AItIso  v.  United  States,  6  Wall.  824, 
18  L.  ed.  492— Grlgsby  v.  Purcell,  99  U.  8. 
506.  25  L.  ed.  354 — Haden  v.  United  States, 
4  Port.  (Ala.)  395 — ^Tardy  v.  Murry,  17  Ala. 
586 — Carleton    v.    Goodwin,    41    Ala.    155 — 
Alexander  v.  Nelson,  42  Ala.  466 — Knight  v. 
WeUkopf,    21    Fla.    163 — Sammis   v.    Wight- 
man,    25   Fla.   555,  6   So.   178 — ^Williams   v. 
Hntctilnson,  26  Fla.  519,  7  So.  852 — Cbisum 
T.  Ajers,  4  N.  M.  92,  12  Pac.  697. 

303&-6.  A  writ  of  error  may  be  returned 
subsequent  to  the  return  day,  if  it  has  been 
served  before  such  return  day.  Wood  v. 
Lide,  4  Cranch,  180,  2:  588 

died  In  Pickett  v.  Legerwood,  7  Pet.  147,  8  L. 
ed.  639 — VillaboIoB  v.  United  States,  6  How. 
90,  12  L.  ed.  356 — Sparrow  v.  Strong,  3 
Wall.  103,  18  L.  ed.  49— Grlgsby  v.  Purcell, 
tra  U.  8.  507,  25  L.  ed.  354 — State  v.  Ken- 
nedy, 18  N.  J.  L.  26. 

3037.  The  judiciary  act  of  1789  and  the 
additional  act  of  1803  provide  that  where 
appeal  is  taken  after  the  term  in  which  a 
citation  was  necessary,  the  writ  of  error  or 
the  allowance  of  appeal,  together  with   a 
copy  of  the  record,  and  the  citation,  when 
a  citation  is  required,  must  be  returned  to 
the  next  term  of  this  court  after  the  writ 
is  sued  01]^  or  the  appeal  allowed;  other- 
^«e  the  writ  of  error  or  the  appeal  will 
^^fxmt  Toid,  and  the  party  desiring  to  in- 
voke the  appellate  jurisdiction  must  resort 
^  *  new  writ  of  error  or  a  new  appeal. 
Castro  V.   United    SUtes,    8    Wall.    46, 

18*  163 

CiUd  in  Pender  v.   Brown,  66  C.   C.  A.*  647, 

1;J  ^^'  497— Tomer  v.  Tapecott,  29  Ark. 

J,l»~-8t«te  Nat.   Bank   v.    Cardwell,   1   Ind. 

Terr.  313,  37  S.  W.  108. 

^J^  The  fact  that  the  district  attorney 
^^HP{«8ent  in  the  court  when  an  appeal  in 
^/^lomia  private-land-claim  case  was 
■"^w  on  the  motion  of  the  claimant  after 


the  term  without  notice  of  the  motion  or 
prayer  for  allowance,  even  if  sufficient  to 
dispense  with  the  necessity  for  citation, 
cannot  cure  the  omission  to  make  the  re- 
quired return  to  the  next  term  of  the 
Federal  Supreme  Court.  Castro  v.  United 
States,  3  Wall.  46,  18:  163 

3039.  Where  the  clerk  of  a  state  court 
had  omitted  duly  to  make  return  to  writ 
of  error,  this  court  ordered  him  to  make 
the  return  at  next  term,  and  continued  the 
case.    United  States  v.  Booth,  18  How.  476, 

15:  464 

3040.  The  return  of  a  copy  of  the  record, 
under  the  seal  of  the  court,  certified  by 
the  clerk  and  annexed  to  the  writ  of  error, 
is  a  sufficient  return.  Martin  v.  Hunter,  1 
Wheat.  304,  4:  97 
Oited  in  Worcester  v.  Georgia,  6  Pet  537,  8  L. 

ed.  402 — Freeman  v.  Clay,  1  C.  C.  A.  116,  2 
U.  S.  App.  151,  48  Fed.  850. 

3041.  The  rules  of  the  Supreme  Court  re- 
quire that  the  clerk  of  the  circuit  court  to 
which  any  writ  of  error  shall  be  directed 
may  make  return  of  the  same  by  annexing 
a  true  copy  of  the  record,  and  of  all  tlie 
proceedings  in  the  cause,  under  his  hand 
and  the  seal  of  the  oourt.  The  court  will 
not,  according  to  the  31st  rule,  hear  any 
cause  without  a  complete  copy  of  the  record 
having  been  brought  up.  Keene  v.  Whit- 
taker,    13    Pet.   459,  10:  246 

I.  Appearance* 

Dismissal  for  Failure  to  Appear,  see  infra, 
vn.  i,  7. 

Costs  on  Dismissal  for  Lack  of,  see  infra, 

5321. 
See    also   supra,    2851,    3004;    infra,    3588, 

3589,  3740,  3811,  3954. 

3042.  Where  writ  of  error  issued  within 
thirty  days  before  the  meeting  of  the  court, 
defendant  is  at  liberty  to  enter  his  appear- 
ance and  proceed  to  trial,  otherwise  tlie 
cause  must  be  continued.  Cox  v.  United 
States  ex  rel.  McGarrahan,  131  U.  S.  c. 
Appz.  and  19:  500 

3043.  An  appearance  is  necessary  in 
cases  of  cross  appeal  as  in  others,  even 
though  the  direct  appeal  has  been  docketed, 
in  order  to  give  appellant  in  the  cross 
appeal  the  right  to  be  heard  otherwise  than 
in  the  support  of  the  decree.  Winalow  v. 
Wilcox   (The  Osborne)    105   U.   S.   447, 

26:  1065 

3044.  Except  so  far  as  an  appearance  may 
cure  defects  in  the  proceeding,  it  is  in  gen- 
eral of  no  importance  to  an  appellant 
whether  the  appellees  appear  or  not,  since, 
if  the  appeal  is  properly  taken,  the  refusal 
or  omission  to  appear  will  not  delay  the 
cause,  and  a  judgment  against  the  appellees 
will  be  as  conclusive  as  if  their  appearance 
had  been  entered  on  the  docket  and  the 
cause  argued  by  their  counsel.  United 
SUtes  V.  Yates,  6  How.  605,  12:  575 
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Editorial  note. 

[Practice  and  procedure  as  to.    66  L.R.A. 

853.] 

What  constitutes. 

3045.  An  entry  made  in  the  journal  on 
return  of  the  citation  and  attachment  in  an 
admiralty  proceeding,  that  "B  appears  for 
defendant,  and  has  a  week  to  perfect  ap- 
pearance and  to  answer,"  shows  a  general 
appearance.  Atkins  v.  Fiber  Disintegrating 
Co.  18  Wall.  272,  21 :  841 

3046.  Where  the  plaintiff  in  error  is  a 
member  of  the  bar  of  the  Federal  Supreme 
Court,  and  notifies  the  clerk  in  transmitting 
the  transcript  of  record  that  the  case  is  one 
of  his  own,  his  appearance  is  properly  en- 
tered when  the  record  is  filed  and  the  case 
docketed.  Green  v.  Elbert,  137  U.  S.  615, 
11  Sup.  Ct.  Rep.  188,  34:  792 

EflTcct;  waiver  by. 

See  also  supra,  2999. 

3047.  The  appearance  of  the  defendant  in 
error  waives  all  objection  to  an  irregularity 
in  the  return  of  the  writ  of  error.  VV^ood  v. 
Lide,  4  Cranch,  180,  2:  588 
DisHnguithed  in  Buford  ▼.  Hickman,  Hempst. 

.234,  Fed.  Cas.  No.  2,114a. 

Cited  in  McCoy  y.  Lemons,  Hempst.  216,  Fed. 
Cas.  No.  8730a. 

3048.  An  appearance  at  the  first  term 
without  making  a  motion  to  dismiss  cures 
any  defect  in  the  citation  because  of  its 
failure  to  specify  the  date  or  term  at  which 
defendants  are  required  to  appear,  and  be- 
cause of  its  failure  to  bear  any  date.  Car- 
roll V.  Dorsey,  20  How.  204,  15:  803 
Cited  in  Chaffee  ▼.  Hay  ward,  20  How.  210,  15 

L.  ed.  805. 

3049.  A  general  appearance  by  appellee 
or  defendant  in  error  waives  any  defect  in 
the  return  day.  Shute  v.  Keyser,  149  U.  S. 
649,  13  Sup.  Ct.  Rep.  960,  37:  884 

3050.  A  defect  in  a  citation  for  a  writ  of 
error  in  a  suit  to  which  the  United  States 
is  a  party,  made  returnable  to  a  day  out  of 
term,  is  waived  by*  the  appearance  of  the 
Attorney  General  entered  for  the  ensuing 
term  by  the  clerk  of  the  Supreme  Court  sua 
sponte,  in  accordance  witii  customary  prac- 
tice, where  no  motion  to  strike  out  such  ap- 
pearance for  the  sake  of  taking  advantage 
of  the  irregularity  is  made  during  such 
term.    Farrar  v.  United  States,  3  Pet.  459, 

7:  741 

3051.  A  general  appearance  supplies  the 
defect  of  a  citation  on  appeal.  United 
States  V.  Armejo,  131  U.  S.  Ixxxii.  Appx. 
and  18:  247 

3052.  The  issuing  of  a  citation  may  be 
waived  by  the  appellees;  and  a  general  ap- 
pearance by  tliem  is  a  waiver.  Richardson 
V.  Green,  130  U.  S.  104,  9  Sup.  Ct.  Rep.  443. 

32:  872 
Cited  in  Jacobs  v.  George.  150  U.  S.  417,  37 
L.  ed.  1128.  14  Sup.  Ct.  Rep.  159— Alten- 
berg  V.  Grant.  28  C.  C.  A.  24G,  54  U.  S. 
App.  312,  83  Fed.  082— Berliner  Gramo- 
phone Co.  ▼.  Seaman,  47  C.  C.  A.  632,  108 
.  ea.   717. 


3053.  Appearance,  without  making  a  mo- 
tion to  dismiss  during  the  first  term,  is  a 
waiver  of  any  irregularity  in  the  citation. 
Buckingham   v.   M<3>ean,   13   How.   150, 

14:90 
Chaffee  v.  Hayward,  20  How.  208,  15:  804 
Pierce  v.  Cox,  9  Wall.  786,  19:  786 

Cited  in  Carroll  v.  Dorsey,  20  How.  207,  15 
L.  ed.  804 — Chaffee  v.  Hayward.  20  How. 
210,  16  L.  ed.  805^The  William  Bagaley 
(The  Wm.  Bagaley  v.  United  States)  5  Wall. 
412,  18  L.  ed.  591— New  Orleans  Mall  Co. 
y.  Flanders  (New  Orleans  &  B.  S.  Mail  Co. 
Y.  Fernandez)  12  Wall.  135,  20  L.  ed.  250 — 
Hablch  v.  Folger,  20  Wall.  7.  22  L.  ed.  308— 
Tioga  R.  Co.  v.  Blossburg  &  C.  R.  Co.  20 
Wall.  149,  22  L.  ed.  337 — Renaud  ▼.  Abbott, 
116  U.  S.  281.  29  L.  ed.  630,  6  Sup.  Ct.  Rep. 
1194 — ^Moynahan  ▼.  Wilson,  2  Fllpp.  135, 
Fed.  Cas.  No.  9,897 — Pearce  ▼.  Thackeray, 
13  Fla,  577 — Converse  v.  Warren,  4  Iowa, 
172 — Scbwabacber  v.  Wells,  1  Wash.  Terr. 
508 — ^Bank  of  the  Valley  ▼.  Bank  of  Berke- 
ley, 3  W.  Va.  391 — Steele  v.  Harkness,  0  W. 
Va.  24 — ^Mahany  v.  Kephart,  15  W.  Va.  618 
— Shepherd  v.  Brown,  30  W.  Va.  18,  3  S. 
E.  18(5 — State  v.  Thacker  Coal  &  Coke  Co. 
49  W.  Va.  142,  38  S.  E.  530— Blair  v.  Hen- 
derson,  40  W.   Va.  285,   38  8.   E.   552. 

3054.  The  objection  that  no  notice  of  ap- 
peal was  served  is  waived  bv  the  entry  of  a 
general  appearance.  Buckingham  v.  Mc- 
Lean, 13  How.  150,  14:  90 

3055.  The  appearance  of  counsel  on  a  mo- 
tion to  dismiss  at  a  term  subsequent  to  the 
one  to  which  the  appeal,  if  properly  taken, 
would  be  returnable,  does  not  waive  th'^ 
failure  to  issue  and  serve  the  citation.  Rad- 
ford V.  Folsom,  123  U.  S.  725,  8  Sup.  Ct. 
Rep.  334,  31 :  292 

3056.  Appearance  by  the  defendant  in 
error  waives  the  irregularity  that  the  cita- 
tion was  not  signed  by  the  judge  who  al- 
lowed the  writ  of  error.  Aldrich  v.  uCtna 
Ins.  Co,  8  Wall.  491,  19:  473 
Sage  V.  Central  R.  Co.  96  U.  S.  712,    24:  641 

3057.  Irregularity  in  the  service  of  a  cita- 
tion is  cured  by  an  appearance  which,  al- 
though special  in  terms,  was  not  limited  to 
any  particular  purpose.  Renaud  v.  Abbott, 
116  U.  S.  277,  6  Sup.  a.  Rep.  1194,    29:  629 

3058.  Appearance  in  the  Supreme  Court 
does  not  preclude  a  party  from  moving  to 
dismiss  for  the  want  of  jurisdiction  or  any 
other  sufficient  reason,  except  for  the  want 
of  a  citation  or  mere  irregularity  in  serving 
it.     United  States  v,  Yates,  6  Uow.  605, 

12:  575 
Carroll  v.  Dorsev,  20  How.  204.  15:  80a 
Grigsby  v.  Purcell.  99  U.  S.  505,  52:  354 
Cited  in  Hablch  v.  FoUer,  20  Wall.  7,  22  L.  ed. 

308— Crelghton  v.  Kerr,  20  Wall.  12,  22  L. 

ed.  310 — Graham  v.  Spencer.  14  Fed.  606 — 

Dooley   v.    Foster,   5    Kan.  277 — Spras^ue   v. 

Luther,  7  R.  I.  581. 

3059.  An  appearance  does  not  preclude 
the  party  from  afterwards  moWng  to  dis- 
miss because  the  cause  was  not  docketed 
and  the  transcript  filed  during  the  term 
next  succeeding  the  taking  of  the  appe&I. 
Grigsby  v.  Purcell,  99  U.  S.  505,  26:  354 
Cited  in  Tho  S.   8.  Osborne   (Wlnslow  T.  Wll- 

eox)    105  U.  9.  451,  26  L.  ed.  1066 — ^KtUlan 
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T.  Clark,  111  U.  S.  784,  28  L.  ed.  599,  4 
Sup.  Ct.  Rep.  700— Radford  v.  Folaom,  123 
U.  8.  727,  31  L,  ed.  293,  8  Sup.  Ct.  Rep. 
334— Fayolle  T.  Texas  &  P.  R.  Co.  124  U. 
8.  523.  31  L.  ed.  534,  8  Sup.  Ct.  Rep.  588— 
Nortoo  V.  Taxing  District,  120  U.  S.  506, 
32  L.  ed.  785,  0  Sup.  Ct.  Rep.  331 — Farmers' 
Loan  &  T.  Co.  t.  Chicago  &  N.  P.  R.  Co. 
19  C.  C.  A.  480,  34  U.  S.  App.  626,  73  Fed. 
317. 

3060.  An  appearance  at  the  first  term 
does  not  preclude  a  party  from  afterwards 
moving  to  dismiss  because  the  writ  of  error 
was  not  made  returnable  on  a  certain  day 
therein  named,  or  because  the  transcript 
was  not  filed  at  the  next  succeeding  term. 
Carroll  v.  Dorsey,  20  How.  204,  15:  803 
Cited  in  Morris  v.  Qraham,  61  Fed.  64 — Moyna- 

han  v.  Wilson,  2  Flipp.  135,  Fed.  Cas  No. 
9.897. 

Time  of. 

3061.  Where  a  citation  was  returnable 
v.ith  the  writ  on  the  first  day  of  the  term, 
the  defendants  had  thirty  days,  by  the 
statute,  to  appear.  Waters  v.  Barril,  131 
U.  S.  Ixxxiv.  Appx.  and  18:  878 

3062.  The  rule  requiring  an  appearance 
to  be  entered  on  or  before  the  second  day 
of  the  term  next  succeeding  that  at  which 
the  case  is  docketed  applies  only  to  regular 
terms.     Larman  v.  Tisdale,  11  How.  586, 

13:  823 

Chan^  in;  withdrawal  of. 

See  also  infra,  3844,  3874. 

3063.  It  is  too  late  after  the  lapse  of  the 
term  to  alter  a  general  appearance  to  a 
special  appearance  so  as  to  prevent  it  from 
supplying  the  lack  of  a  citation,  although 
the  entry  of  the  general  appearance  was 
due  to  the  inadvertence  of  the  clerk.  Unit- 
ed States  V.  Armejo,  131  U.  S.  Ixxxii.  Appx. 
and  18:  247 

3064.  No  alteration  of  a  general  appear- 
ance, or  any  withdrawal  of  appearance,  can 
be  allowed  without  proper  notice,  and  leave 
of  court  first  obtained.  United  States  v. 
Armeio,   131    U.    S.    Ixxxii.   Appx.    and 

18:  247 

rnauthorlzed. 

3065.  The  fact  that  unauthorized  appear- 
ance on  appeal  was  entered  on  the  sup- 
posed authority  of  the  counsel  in  the  lower 
court  is  not  ground  for  dismissing  the  ap- 
peal, where  the  petition  was  signed  by  the 
appellant  in  person  and  other  counsel  have 
appeared  and  taken  charge  of  the  case. 
Davis  V.  Wakelee,  156  U.  8,  680,  15  Sup.  Ct. 
Rep.  555,  39:  578 

m.  AfncndmentSm 

Appeal. 

3066.  An  appeal  taken  against  a  sbip 
"and  owners"  cannot  be  amended  by  insert- 
ing the  names  of  the  owners.  Freeborn  v. 
The  Protector  (The  Protector)  11  Wall.  82, 

20:47 
Cited  in  Bstis  ▼.  Trabne.  128  U.  8.  229,  32  L. 
•d.  438,  9  Sap.  Ct.  Bep.  5&     , 


Writ  of  error. 

See  also  supra,  2505,  2638,  26S3. 

3067.  An  amendment  of  a  writ  of  error 
to  a  state  court  to  cure  a  defective  state- 
ment of  the  parties  thereto  wili  not  be  al- 
lowed where  the  questions  presented  have 
been  many  times  decided,  as  to  grant  such 
amendment  would  lead  only  to  unnecessary 
delay  and  expense.  Pearson  v.  Yewdall,  95 
U.  S.  294,  24:  436 
Cited  in  Walton  v.  Marietta  Chair  Co.  157  U. 

S.  347,  39  L.  ed.  727,  15  Sup.  Ct.  Rep.  626. 

3068.  A  circuit  court  may  amend  process 
and  writs  of  error  in  matters  of  form.  Sem- 
mes  v.  United  States,  91  U.  S.  21,  23:  193 
Cited  In  Walton  v.  Marietta  Chair  Co.  157  U. 

S.  346,  89  L.  ed.  727,  15  Sup.  Ct.  Rep.  626— 
Woolrldge  v.  McKenna,  8  Fed.  663 — Norton 
V.  Dover,  14  Fed.  107 — Wolf  v.  Cook,  40 
Fed.  4.S6 — Chamberlain  ▼.  Bittersohn,  43 
Fed.  43. 

« 

3069.  By  the  act  of  June  1,  1872,  carried 
forward  into  the  Revised  Statutes  of  the 
United  States  as  §  1005  (U.  S.  Comp.  Stat. 
1901,  p.  714),  a  very  liberal  power  of  amend- 
ing writs  of  error  in  all  particulars  of  form 
not  prejudicial  to  the  defendant  in  error 
was  conferred  upon  the  Federal  Supreme 
Court.  Bondurant  v.  Watson,  103  U.  S. 
278,  26:  447 
Cited  in  Cotter  v.  Alabama  G.  S.  R.  Co.  10  C. 

C.  A.  38,  22  U.  S.  App.  372,  61  Fed.  750— 
Valencia  County  v.  Atlantic  &  P.  R.  Co.  3 
N.  M.  630,  9  Pac.  519. 

3070.  This  court  has  uniformly  refused 
to  amend  writs  of  error,  in  substance.  If 
it  were  amended  by  making  the  plaintiffs  in 
error  defendants  and  vice  versa,  it  would 
be  a  new  writ  made  here,  and  not  the  one 
issued  by  the  officer  appointed  by  law. 
Washington   v.   Dennison,   6   Wall.   495, 

18:  863 

3071.  The  writ  of  error  is  not  a  mere 
matter  of  form,  but  matter  of  substance, 
prescribed  by  law  and  essential  to  the  ju- 
risdiction of  this  court.  And  if  it  were 
amended  here  by  making  the  plaintiffs  in 
error  defendants,  and  the  defendant  in  er- 
ror the  plaintiff,  it  would  be  a  new  writ 
made  here,  and  not  the  one  issued  by  the 
officer  appointed  by  law.  Upon  this  prin- 
ciple the  court  has  uniformly  refused  to 
amend  writs  of  error,  and  this  must  now 
be  regarded  as  the  settled  practice  of  the 
court.     Hodge  v.  Williams,  22  How.  87, 

16:  237 
Cited  tn  Washington  v.  Dennison,  6  Wall.  406, 
18  L.  ed.  863 — The  Protector  (Freeborn  v. 
The  Protector)  11  Wall.  86,  20  L.  ed.  48 — 
Walton  V.  Marietta  Chair  Co.  157  U.  S.  345. 
39  L.  ed.  720,  15  Sup.  Ct.  Rep.  626— Cotter 
▼.  Alabama  G.  S.  R.  Co.  10  C.  C.  A.  38,  22 
U.  S.  App.  372,  61  Fed.  750— Loveless  v. 
Ransom,  48  C.  C.  A.  436,  109  Fed.  302 — 
Valencia  County  v.  Atlantic  &  P.  R.  Co.  3 
N.  M.  627,  9  Pac.  519. 

3072.  The  teste  of  a  writ  of  error  is 
amendable  of  course.  Course  v.  Stead,  4 
Dall.  22,  1:724 
Cited  m  Walton  v.  Marietta  Chair  Co.  157  ir. 

S.  345,  39  L.  ed.  726,  15  Sup.  Ct.  Rep.  626 
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— Ringgold^s  Case,  1  Bland.  Ch.  119 — Ring- 
gold's Case,  1  Bland,  Ch.  24 — ^Valencia  Coun- 
ty y.  Atlantic  &  P.  R.  Co.  8  N.  M.  628,  0 
Pac.  519 — Hillebrant  y.  Brewer,  6  Tex.  668. 

3073.  A  writ  of  error  without  the  teste 
required  by  the  act  of  1789  is  insufficient, 
and  cannot  be  amended  in  this  court. 
Moulder  v.  Forrest,  154  U.  S.  567,  Appx. 
•and  14  Sup.  CU  Rep.  1207,  19:  154 

3074.  This  court,  under  Rev.  Stat.  §  1005, 
may,  upon  such  terms  as  it  may  deem  just, 
allow  an  amendment  of  a  writ  of  error  when 
the  statement  of  the  parties  thereto  is  de- 
fective.   Pearson  v.  Yewdall,  95  U.  S.  294, 

24:  436 
Cited  in  Cotter  y.  Alabama  G.  S.  R.  Co.  10  C. 
C.  A.  38,  22  U.  S.  App.  372,  61  Fed.  750— 
Fitzpatrlck  y.  Graham,  56  C.  C.  A.  06,  110 
Fed.  354 — Slater  y.  Hamacher,  15  App.  D. 
C.  209 — Huebschmann  y.  Cotzhausen,  107 
Wis.  73.  82  N.  W.  720. 

3075.  A  writ  of  error  to  the  "judge,  etc., 
of  the  district  aforesaid,"  where  no  district 
was  previously  named,  may  be  amended, 
where  sufficient  appears  on  the  record  to 
show  the  district  intended.  Course  v.  Stead, 
4  Dall.  22,  1 :  724 

3076.  A  writ  of  error  which  was  not 
sealed  until  too  late  to  operate  as  a  super- 
sedeas cannot  be  amended  in  that  respect. 
Washington  v.  Dennison,  6  Wall.   495, 

18:  863 

3077.  The  Supreme  Court  will  permit  the 
writ  of  error  to  be  amended  in  order  to 
bring  in  necessary  pai-ties.  Knickerbocker 
L.  Ins.  Co.  V.  Pendleton,  115  U.  S.  339,  6 
Sup.  Ct.  Rep.  74,  29:  432 
Cited  In  Dolan  y.  Jennings,  180  U.  S.  387,  35 

L.  ed.  218,  11  Sup.  Ct.  Rep.  584 — ^Walton  y. 
Marietta  Chair  Co.  157  U.  S.  347,  30  L.  ed. 
727,  15  Sup.  Ct.  Rep.  626 — Cotter  y.  Alaba- 
ma G.  S.  R.  Co.  10  C.  C.  A.  38,  22  U.  8. 
App.  372,  61  Fed.  750— The  City  of  Naples, 
16  C.  C.  A.  423,  32  U.  S.  App.  613,  60  Fed. 
795 — Fitzpatrlck  v.  Graham,  56  C.  C.  A.  06, 
110  Fed.  354. 

3078.  A  writ  of  error  sued  out  by  a  part 
only  of  joint  defendants  against  whom  a 
joint  judgment  was  rendered  cannot  be 
amended  in  the  Supreme  Court  of  the  Unit- 
ed States  by  inserting  the  names  of  the 
other  defendants  as  plaintiffs  in  error,  nor  a 
judgment  of  severance  be  had  on  their  con- 
sent. Mason  v.  United  States,  136  U.  S. 
581,  10  Sup.  Ct.  Rep.  1062,  34:  545 

3079.  Where  the  record  discloses  the 
names  of  the  individuals  who  compose  a 
firm,  the  writ  of  error  can  be  amended  in 
the  Supreme  Court  of  the  United  States, 
under  U.  S.  Rev.  Stat.  §  1005  (act  June  1, 
1872,  §  3,  17  Stat,  at  L.  196,  chap.  255), 
provided  the  defect  has  not  prejudiced,  and 
the  amendment  will  not  injure,  the  defend- 
ant in  error.  Estes  v.  Trabue,  128  U.  S. 
225,  9  Sup.  Ct.  Rep.  58,  32:  437 
Inland  &  S.  Coasting  Co.  y.  Tolson,  136  U. 

S.  572,  10  Sup.  Ct.  Rep.  1063,  34:  539 

United  States  v.  Schoverling,  146  U.  S.  76, 

13  Sup.  Ct.  Rep.  24,  36:  893 

Cited  in  Walton  y.  Marietta  Chair  Co.  157  U. 


S.  847,  80  L.  ed.  727,  15  Snp.  Ct.  Rep.  626 
— ^United  States  y.  Schoverling,  146  U.  S.  82. 
36  L.  ed.  805,  13  Sup.  Ct  Rep.  24— United 
States  y.  Hopewell,  2  C.  C.  A.  613,  5  U.  8. 
App.  187,  61  Fed.  806— The  City  of  Naples, 
16  C.  C.  A.  423,  82  U.  S.  App.  613,  60  Fed. 
796 — St.  Loula  S.  W.  R.  Co.  v.  Jackaon,  37 
C.  C.  A.  170,  06  Fed.  665— Slater  y.  Hama- 
cher, 16  App.  D.  C.  209. 

3080.  A  writ  of  error  in  the  name  of  an 
administrator  who  brought  the  suit,  but 
which  is  taken  by  another  administrator,  is 
properly  amended  by  substituting  the  name 
of  the  latter,  where  the  controversy  is  as  to 
which  represented  the  estate.  Walton  v. 
Marietta  Chair  Co.  157  U.  S.  342,  15  Sup. 
Ct.  Rep.  626,  39:  725 
Cited  in  Ellenwood  y.  Marietta  Chair  Co.  158 

U.  S.  107,  39  L.  ed.  914,  16  Sup.  Ct.  Rep. 
771— Re  Nelson,  128  Cal.  245,  60  Pac.  772 
SllnglaiE  v.  Gainer,  49  W.  Va.  9,  37  8.  K. 
771. 

3081.  Writ  of  error  must  be  returnable  on 
the  first  day  of  the  term.  A  writ  with  a 
different  return  day  is  not  authorized  by 
law,  nor  by  the  rules  and  practice  of  this 
court;  nor  can  the  writ  be  amended.  Insur- 
ance Co.  y.  Mordecai,  21  How.  195,  16:  94 
Cited  in  Porter  y.  Foley,  21  How.  394,  16  L. 

ed.  154 — The  Lucy  (The  Lucy  v.  United 
States)  8  Wall.  309,  19  L.  ed.  395— Walton 
y.  Marietta  Chair  Co.  157  U.  S.  345,  39  L. 
ed.  726,  16  Sup.  Ct  Rep.  626 — Cotter  y. 
Alabama  G.  S.  R.  Co.  10  C.  C.  A.  88,  22  U. 
S.  App.  372,  61  Fed.  760. 

3082.  Where  a  writ  of  error  is  by  mis- 
take made  returnable  on  the  wrong  day  in 
term,  it  may  be  amended,  under  act  of 
June  1,  1872,  |  3.  Hampton  v.  Rouse,  15 
Wall.  684,  21:250 

Cited  in  Semmes  v.  United  States,  91  XT.  S.  24, 
23  L.  ed.  195 — Walton  y.  Marietta  Chair  Co. 
157  U.  S.  346,  39  L.  ed.  727,  15  Sup.  Ct. 
Rep.  626 — Norton  y.  Dover,  14  Fed.  107 — 
Loring  v.  Wittich,  16  Fla.  326. 

3083.  By  Rev.  Stat.  §  1005,  a  writ  of 
error  may  be  amended  when  there  has  been 
a  mistake  in  the  teste,  or  a  seal  or  sig- 
nature is  wanting,  or  the  writ  is  returnable 
on  a  wrong  day,  or  in  any  other  particulars 
of  form.  Texas  A  P.  R.  Co.  v.  Kirk,  111  U. 
S.  486,  4  Sup.  Ct  Rep.  500,  28:  481 
Atherton  v.  Fowler,  91  U.  S.  143,  23:  265 
National   Bank  of   Commerce    v.    National 

Bank  of  Commerce,  99  U.  S.  608,    25:  362 
Evans  v.  Brown,  109  U.  S.  180,  3  Sup.  Ct. 
Rep   83,  27:89S 

Cited  in  Miller  y.  Texas,  153  XT.  S.  537,  38 
L.  ed.  813,  14  Sup.  Ct.  Rep.  874— Walton  y. 
Marietta  Chair  Co.  157  U.  S.  346,  39  L.  ed. 
727,  15  Sup.  Ct.  Rep.  626 — Cotter  y.  Alabama 
G.  8.  R.  Co.  10  C.  C.  A.  39,  22  U.  8.  App. 
372,  61  Fed.  750 — Burnham  v.  North  Chica- 
go Street  R.  Co.  30  C.  C.  A.  595,  57  U.  8. 
App.  274,  87  Fed.  169 — Valencia  County  v. 
Atlantic  &  P.  R.  Co.  3  N.  M.  631,  9  Pac  519. 

3084.  Although  a  writ  of  error  which 
does  not  state  with  certainty  the  return  day 
is  amendable,  yet  where  no  application  is 
made  by  the  plaintiff  in  error  for  leave  to 
amend,  and  no  citation  has  been  served,  thia 
court  will  not,  on  its  own  motion,  make  any 
order   in  that  behalf.     Sea  y.   Connecticut 
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Mut  L.  Ins.  Co.  154  U.  S.  659,  Appx.  and 
14  Sup.  Ot  Rep.   1191,  25:  772 

3085.  A  writ  of  error  regularly  tested 
may  be  amended  by  inserting  the  return 
day,  which  had  been  omitted,  when  suffi- 
(ient  matter  appears  upon  it  to  show  the 
proper  date.  Mossman  v.  Higginson,  4  Dall. 
12,  1 :  720 
Cited  In  Stuart  r.  Baston,  166  U.  S.  47,  39  L. 

ed.  841,  15  Sup.  Ct.  Rep.  268 — Walton  ▼. 
Marietta  Chair  Co.  157  V.  S.  345,  89  L.  ed. 
726,  15  Sup.  Ct.  Rep.  620 — Buchanan  v. 
Trotter,  Fed.  Cas.  No.  2,075 — Valencia  Coun- 
ty ▼.  Atlantic  &  r.  R.  Co.  8  N.  M.  629,  9 
rac.  519— Hlllebrant  ▼.  Brewer,  5  Tex.  508. 

3086.  A  writ  of  error  to  a  state  court, 
which  is  in  every  respect  in  accordance  with 
the  form  prescribed  oy  the  Supreme  Court 
of  the  United  States  under  the  authority  of 
the  act  of  May  8,  1792,  except  that  it  is 
returnable  on  the  wrong  day,  bears  the  teste 
of  the  chief  justice  of  tiie  Supreme  Court  of 
the  state,  and  is  signed  by  the  chief  justice 
and  the  clerk,  and  sealed  with  the  seal  of 
the  court,  may,  under  this  statute,  be 
amended.  Texas  &  P.  R.  Co.  v.  Kirk,  111 
U.  S.  486,  4  Sup.  Ct.  Rep.  500,  28:  481 

3087.  A  writ  of  error  returnable  on  the 
third  Monday  in  January  cannot  be  sup- 
ported, and  does  not  bring  the  case  before 
tne  court.  In  such  case,  as  the  court  can- 
not exercise  a  power  of  amendment,  it  can 
do  nothing  more  than  dismiss  for  want  of 
jurisdiction.  But  the  plaintiff  may  with- 
draw the  transcript,  and  use  it  in  connec- 
tion with  the  proper  process  to  bring  the 
case  here.    Porter  v.  Foley,  21  How.  393, 

16:  154 

3088.  Where  the  writ  of  error  ran  in  the 
name  of  the  chief  justice  of  the  highest 
state  court  to  the  clerk  of  that  court,  was 
tested  in  the  name  of  such  chief  justice, 
signed  by  the  clerk,  and  sealed  with  the 
seal  of  that  court,  there  was  nothing  to 
amend.  Bondurant  v.  Watson,  103  U.  S. 
278,  26:  447 

3069.  If  any  error  can  be  predicated  of 
the  fact  that  the  writ  of  error  to  a  state 
court  was  signed  by  the  clerk  of  that  court, 
instead  of  by  t&e  clerk  of  the  Supreme  Court 
of  the  United  States,  or  of  the  circuit  court 
of  the  United  States  for  the  proper  district, 
it  may  be  cured  by  the  exercise  of  the  lib- 
eral power  of  amendment  conferred  by  this 
sUtute.  Miller  y.  Texas,  153  U.  S.  535,  14 
Bup.  Ct.  Rep.  874,  88:  812 

—  Editorial  note. 

[Practice  and  procedure  as  to.  66  LJLA. 
833.] 

n.  Clerk*  8  Fees. 


As  to   Printing   of   Record   Generally,    see 

infra,  V.   j. 
As  to  Costs  in  Appellate  Court  Generally, 

see  infra,  IX.  f.  2. 
Docketing  and   Dismissing   for    Failure    to 

give  Bond  to  Clerk,  see  infra,  3860. 
See  also  infra,  3852;  Clerks,  72. 


3090.  It  is  made  by  the  10th  rule  of  the 
United  States  Supreme  Court  a  condition 
precedent  to  the  filing  of  the  record  and 
docketing  of  the  case  in  the  Federal  Su- 
preme Court  that  security  be  given  or  a 
deposit  made  with  the  clerk  for  the  pay- 
ment of  his  fees.  Green  v.  Elbert,  13f  U. 
S.  615,  11  Sup.  Ct.  Rep.  188,  34:  792 

3091.  The  fees  of  the  clerk  of  this  court 
should  be  paid  in  advance,  if  demanded  in 
view  of  act  of  June  30,  1884  ch.  143  (12 
Stat,  at  L.  631 )  requiring  the  clerk  to  pay  into 
the  treasury  the  fees  and  emoluments  of  his 
office  over  and  above  his  own  compensation 
as  fixed  by  law,  and  his  necessary  clerk- 
hire  and  incidental  expenses.  Steever  v. 
Rickman,  109  U.  S.  74,  3  Sup.  Ct.  Rep.  67, 
343,  27:  861 
Cited  in  Bean  v.  Patterson,  110  U.  S.  402,  28 

L.  ed.  101,  4  Sup.  Ct.  Rep.  23. 

3092.  If  the  record  is  printed  under  the 
supervision  of  the  clerk,  he  may  require  the 
payment  of  the  fee  chargeable  under  the 
24th  Rule,  before  the  printing  is  done. 
Bean  v.  Patterson,  110  U.  S.  401,  4  Sup.  Ct. 
Rep.  23,  28:  190 

3093.  Where  the  record  has  been  printed 
by  the  parties  the  case  may  be  docketed 
without  giving  security  for  the  payment  of 
the  clerk's  fee  for  supervising  the  printing, 
seeing  that  the  printed  copy  is  properly  in- 
dexed, and  distributing  copies  to  the  jus- 
tices, reporter,  and  counsel.  But  the 
printed  copies  cannot  be  used  until  such 
fee,  if  demanded  by  the  clerk,  has  been  paid 
in  time  to  enable  him  to  make  the  necessary 
examination  and  distribution.  Bean  v.  Pat- 
terson, 110  U.  S.  401,  4  Sup.  Ct.  Rep.  23, 

28:  190 

3094.  By  the  rules  as  amended,  the  clerk's 
fees  for  one  copy  of  the  record  are  charged 
to  the  party  bringing  the  cause  into  court, 
unless  the  court  shall  otherwise  direct.  Os< 
bom  v.  United  States,  131  U.  S.  cxxxvii. 
Appx.  and  23:  871 

3095.  Each  party  is  respectively  liable  to 
the  clerk  of  this  court  for  the  fees  due  him 
for  services  performed  for  such  party,  and 
it  is  immaterial  to  the  clerk  which  recovers 
judgment.  Caldwell  y.  Jackson,  7  Cranch, 
276,  3: 341 
Limited  in  Re  Atlantic  Mut.  L.  Ins.  Co.  9  Ben. 

338,  Fed.  Cas.  No.  629. 
Cited  in   Re   Stover,   1    Curt.   C.   C.   98,   Fed. 
Cas.    No.    13,506 — Goodyear    v.    Sawyer,    17 
Fed.  5— Price  v.  Garland,  5  N.  M.  101,  20 
Pac.  182. 

3096.  On  appeal  in  foreclosure,  the  appel- 
lant being  unable  to  pay  the  clerk's  and 
printer's  fees,  a  receiver  for  the  collection  of 
rents  of  the  mortgaged  premises  during  the 
pendency  of  the  suit  was  ordered  to  pay  the 
amount  due.  Grant  v.  Phoenix  Mut.  L.  Ins. 
Co.,  120  U.  S.  271,  7  Sup.  Ct  Rep.  586, 

30:  658 
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o.  Double  and  Successive  Appeals. 

Necessity  of  Security  on,  see  supra,  2875. 
See    also    supra,    2570,    2747,    2825,    2857; 
infra,  3235. 

Editorial  note. 

[Practice  and  procedure  as  to.    66  L.RA. 

870.] 

Right  to  take. 

3097.  If  the  record  discloses  no  other  ap- 
peal than  an  appeal  which  appears  by  it  to 
have  been  docketed  and  dismissed,  such  an 
appeal  will  not  be  sustaired.  Rogers  v.  Law, 
21  How.  526,  16:  208 
Cited  In  Territory  v.  Harris,  7  Mont.  885,  17 

Pac.  557. 

3098.  To  obviate  a  possible  objection  to 
the  jurisdiction  of  the  Supreme  Court,  a 
cause  may  be  carried  to  that  court  both 
by  appeal  and  writ  of  error.  Hurt  v.  Hol- 
linsrsworth.  100  U.  S.  100,  25:  569 
Cited  In  Files  v.  Brown,  59  C.  C.  A.  406,  124 

Fed.    136. 

3099.  Two  appeals  are  not  allowed  in  the 
same  case  on  the  same  question,  and  this 
court  will  determine  which  of  the  two  should 
be  dismissed.  Wheeler  v.  Harris,  13  Wall. 
51.  20:  531 
Cited  In  Norton  v.  Hood,  12  Fed.  766. 

3100.  A  party  may  take  a  second  appeal 
where  the  first  was  not  legally  prosecuted. 
United    States    v.    Curry,    6    How.    106, 

12:  363 

Cited   In   Turner   v.   Tapacott,    29   Ark.    319 — 

Harris    v.    Ferris,    18    Fla.    82— State    Nat. 

Bank   ▼.   Cardwell,   1   Ind.  Terr.   313,  37   S. 

W.   103. 

3101.  A  party  may,  after  an  appeal  has 
been  dismissed  for  informality,  bring  up  the 
case  again  within  five  years.  Yeaton  v. 
Lenox,  8  Pet.  123,  8:  889 
Edmonson  v.  Bloomshire,   7  Wall.   306, 

19:91 
Cited  in    Turner    v.    Tapscott,    29    Ark.    319 — 
Gensler  v.  .Florida  R.   Co.   14  Fla.  42 — Har- 
ris v.  Ferris,  18 -Fla.  82 — State  Nat.  Bank  v. 
Cardwell.  1  Ind.  Terr.  313.  37  S.  W.  103. 

3102.  Where  an  appeal  was  rightfully 
made  and  dismissed  solely  for  a  defect  of 
jurisdiction  apparent  on  the  record,  founded 
on  a  mistake,  this  is  no  bar  to  a  new  ap- 
peal.    The  Palmyra,  12  Wheat.  1,       6:  531 

3103.  The  defendant  in  the  original  action 
in  a  state  court  can  sue  out  and  prosecute 
his  writ  of  error  coram  vohis  for  reversal 
of  the  judgment  rendered  against  him  in 
the  trial  court,  after  the  writ  of  error  to 
the  trial  court  has  been  dismissed  by  the 
highest  appellate  court  of  the  state  for  want 
of  jurisdiction  not  appearing  of  record. 
Davis  V.  Packard,  8  Pet.  312,  8:  957 
Cited  in  Poole  ▼.  Nixon,  9  Pet.  781  Appx.  Fed. 

Cas.    No.     11,270 — Morton    t.    Hoodless,    1 
Miles  (Pa.)  60. 

3104.  A  motion  to  dismiss  an  appeal  for 
want  of  prosecution,  and  a  motion  to  dis- 
miss it  for  want  of  jurisdiction  to  entertain 
it,   are   different   in   character;    the   former 


dismisses  it,  allowing  another;  the  latter 
is  a  bar  to  another.  United  States  v.  Fre- 
mont, 18  How.  30,  15:  302 
Cited  In  Harris  v.  Ferris,  18  Fla.  82. 

3105.  When  an  appeal  is  dismissed  for 
failure  to  file  transcript  the  party,  against 
whom  the  decree  was  rendered,  may  take 
another  appeal  within  five  years  from  the 
date  of  the  decree.  United  States  v. 
Sanchez  De  Pacheco,  20  How.  261,  15:  820 
Cited  In  Hax  v.  Leis,  1  Colo.  ISO — Western  V. 

Tcleg.  Co.  v.  Graham.  1  Colo.  184 — I'avlne^s 
v.  People,  27  Colo.  284,  60  Pac.  5G5— Gens- 
ler v.  Florida  U.  Co.  14  Fla.  42. 

3106.  A  second  appeal  may  be  taken  if 
the  first  one  fails  by  delay  in  filinji  the 
record.  Evans  v.  State  Nat.  Bank,  134  U. 
S.  330,  10  Sup.  Ct.  Rep.  493,  33:  917 

3107.  Dismissal  because  the  transcript  is 
not  filed  in  time  does  not  bar  the  appellant 
from  a  new  appeal  at  any  time  within  five 
years  from  the  decree.  The  Virginia  v. 
West,  19  How.  182.  15:  594 
Cited   in    Turner   r.    Tapscott,    29    Ark.    319 — 

Harris  v.  Ferris,  18  Fla.  82 — Driggs  v.  H lo- 
gins, 19  Fla.  104 — State  Nat.  Bank  ▼.  Card- 
well,  1  Ind.  Terr.  313,  37  S.  W.  103. 

3108.  Where  a  complainant  appeals  from 
a  decree  dismissing  his  bill  upon  one  of  tw^o 
grounds  of  defense,  while  the  court  in  giv- 
ing the  opinion  declare  the  other  defense 
insufficient,  and  this  decree  is  reversed  upon 
appeal,  no  further  or  second  appeal  can  be 
taken  by  the  respondent  except  for  error 
in  a  new  decree.  Corning  v.  Troy  Iron  & 
Nail  Factory,  15  How.  451,  14:  768 
Cited  in   Roberts  v.  Cooper,  20  How.   481.   !.*» 

L.  ed.  974 — Tyler  v.  Magwlre,  17  Wall.  284. 
21  L.  ed.  583 — Wayne  County  v.  Kcnnlcott. 
94  TT.  S.  499.  24  L.  ed.  260— Gaines  v.  Rugg, 
(Galnos  v.  Caldwell)  148  U.  S.  242,  37  L. 
ed.  437,  13  Sup.  Ct.  Rep.  611 — Illinois  ▼. 
Illinois  C.  R.  Co.  184  U.  S.  92,  46  L.  ed. 
447,  22  Sup.  Ct.  Rep.  300— Balch  v.  Haa^ 
20  C.  C.  A.  153,  36  U.  8.  App.  693,  73  Fed. 
976 — Republican  Min.  Co.  ▼.  Tyler  Min.  Co. 
25  C.  C.  A.  180,  48  U.  S.  App.  213,  79  Fed. 
735 — Mutual  Reserve  Fond  Life  Arso.  v. 
Beatty,  35  C.  C.  A.  580,  93  Fed.  754— Tex- 
as &  P.  R.  Co.  V.  Wilder.  41  C.  C.  A. 
300,  101  Fed.  109— Stoll  v.  Loving.  120  Fed. 
806 — Sanderson  v.  Sanderson.-  20  Fla.  299 — 
Dodge  V.  Gaylord,  53  Ind.  369 — Polhemua 
V.  Ann  Arbor  Bank,  27  Mich.  50 — Bums  v. 
Lcdbetter,  66  Tex.  283 — ^Lowell  ▼.  Ball,  08 
Tex.  567. 

3109.  Where  a  second  writ  mf  error  was 
taken  after  the  death  of  the  original  plain- 
tiff in  error  in  his  name,  the  writ  ia  void. 
The  suit  must  first  be  revived  in  the  court 
below,  and  the  writ  of  error  then  issued 
in  the  name  of  his  representative.  McClane 
V.  Boon,  6  Wall.  244,  18:  835 
Cited   In    Sharon   v.    Terry.   1    L.R.A.   591,    13 

Sawy.  426,  36  Fed.  364. 

3110.  A  decision  in  this  court,  upon  a 
certificate  of  division  of  opinion,  does  not 
preclude  bringing  a  writ  of  error  on  the 
final  judgment  below.  Ogle  v.  Lee,  2  Cranch, 
33,  2:  198 
Cited  In  Daniels  v.  Chicago  &  B.  I.  R.  Co,  a 

Wall.  255,  18  L.  ed.  225 — Grfffln  ▼.  OnBaa« 
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9  Fit.  47 — Cook  County  ▼.  Calumet  k  Co.  Ca- 
nal k  Dock  Co.  131  111.  510.  23  N.  E.  629— 
Bagg  ▼.  Detroit,  5  Mich.  70 — Deickhart  ▼. 
Rutgers,  45  Mo.  136. 

'What  is  a  aeoond  appeal. 

3111.  A  mere  motion  to  extend  the  time 
for  returning  an  appeal  previously  granted, 
and  an  order  allowing  the  same,  cannot  be 
regarded  as  a  second  appeal.  United  States 
V.  Curry,  6  How.  106,  12:  363 

3112.  Where  an  appeal  is  inoperative  be- 
cause of  failure  to  seasonably  docket  it,  a 
subsequent  signing  of  the  citation  is  the 
allowance  of  a  new  appeal.  Stewart  v. 
Masterson,  124  U.  S.  493,  8  Sup.  Ct.  Rep. 
561,  31 :  507 
Cited  In  Tornanses  v.  Melsing,  45  C.  C.  A  627, 

106  Fed.  786. 

3113.  The  acceptance  of  the  bond  more 
than  two  years  after  the  decree  had  been 
entered  cannot  have  the  effect  of  an  allow- 
ance of  a  new  appeal.  Killian  y.  Clark,  111 
U.  S.  784.  4  Sup.  Ct.  Rep.  700,  28:  599 
Cited  in  FayoIIe  ▼.  Texas  k  P.  R.  Co.  124  U.  S. 

523.  31  L.  ed.  534,  8  Sup.  Ct.  Rep.  588— 
Crpdlt  Co.  ▼.  Arkansas  C.  R.  Co.  128  U.  S. 
250,  32  L.  ed.  440,  9  Sup.   Ct.  Rep.  107. 

3114.  Subsequent  acceptance  of  an  appeal 
bond  by  a  district  judge,  after  the  term  at 
which  the  decree  was  rendered,  and  where 
no  citation  was  ever  issued,  was  no  allow- 
ance of  a  new  appeal  at  that  date.  Radford 
V.  Folsom,  123  U.  S.  725,  8  Sup.  Ct.  Rep. 
334,  31 :  292 

p.  FoUawing  State  or  Territorial  PraC' 

tice. 

See  also  supra,  2612,  2613,  2614,  2824,  2994; 
infra,  3160,  3500,  8501,  3684,  3980, 
3982,  4241. 

3115.  The  review  of  a  ease  in  this  court 
is  regulated  by  the  acts  of  Congress,  and 
not  by  the  laws  or  practice  of  the  states 
or  territories.  Hudgins  v.  Kemp,  18  How. 
530,  15:  511 
Cited  In  United  States  v.  Adams,  6  Wall.  107, 

18  L.  ed.  798. 

3116.  The  state  practice  in  Louisiana 
regulating  appeals  does  not  apply  to  writs 
of  error  in  this  court.  Arthurs  v.  Hart,  17 
How.  6,  15:  30 
Osrroll  V.  Dorsey,  20  How.  204,          15:  803 

3117.  State  practice  or  decisions  cannot 
control  the  manner  or  time  of  taking  a  writ 
of  error  from  one  Federal  court  to  another. 
Fleitas  v.  Richardson,  147  U.  S.  538,  13  Sup. 
Ct.  Rep.  429,  37:  272 

3118.  The  authority  of  the  Supreme  Court 
of  the  United  States  to  review  judgments 
of  the  circuit  court  by  bill  of  exceptions 
and  writ  of  error  is  regulated  exclusively 
by  acts  of  Congress  and  the  practice  of  the 
wurts  of  the  United  States,  without  regard 
to  the  statutes  of  the  state  or  the  practice 
of  its  courts.  Andes  v.  Slauson,  130  U.  S. 
435,  9  Sup.  Ct.  Rep.  573.  32:  989 
Cited  m  Elder  v.  McClaskey,  17  C.  C.  A.  278, 

37  U.  8.  App.  199.  70  Fed.  556— Shlpman  v. 
U.  a  Dig.— 32 


Ohio  Coal  Exchange,  17  C.  C.  A.  315,  37  U. 
S.  App.  471,  70  Fed.  654 — Duncan  v.  Atchi- 
son, T.  k  S.  P.  U.  Co.  19  C.  C.  A.  204,  44 
U.  S.  App,  427,  72  Fed.  810— Menge  v.  War- 
rlner,  67  C.  C.  A.  432,  120  Fed.  817. 

3119.  The  manner  or  the  time  for  the  re- 
moval of  a  case  by  a  writ  of  error  from  one 
Federal  court  to  another  is  to  be  regulated 
exclusively  by  acts  of  Congress,  or,  when 
they  are  silent,  by  the  common  law  or  by 
the  rules  and  practice  of  the  courts  of  the 
United  States.  Re  Chateaugay  Ore  &  Iron 
Co.  128  U.  S.  544,  9  Sup.  Ct.  Rep.  150, 

32:  508 
Cited  tn  Andes  v.  Slauson,  130  U.  S.  438.  32 
L.  ed.  991,  9  Sup.  Ct.  Rep.  573 — Preble  v. 
Bates,  40 "Fed.  746 — Consumers'  Cotton-Oil 
Co.  V.  Ashbum.  26  C.  C.  A.  439,  52  U.  S. 
App.  258,  81  Fed.  334 — Duncan  v.  Landls, 
45  C.   C.  A  671,   106  Fed.   844. 

3120.  The  practice  or  decisions  of  a  state 
in  regard  to  appeals  cannot  control  the 
appellate  jurisdiction  of  the  Supreme  Court 
of  the  United  States  from  the  circuit  court 
of  the  United  States,  as  defined  by  act  of 
Congress.  Fleitas  v.  Richardson,  147  U.  S. 
538,  13  Sup.  Ct.  Rep.  429,  37:  272 
Re  Chateaugay  Ore  &  Iron  Co.  128  U.  S. 

544,  9  Sup.  Ct.  Rep.  150,  32:  508 

Cited  in  Missouri  P.  R.  Co.  v.  Chicago  k  A. 
R.  Co.  132  U.  S.  192,  33  L.  ed.  309,  10  Sup. 
Ct.  Rep.  65 — Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.  139  U.  S.  40,  35  L.  ed. 
61,  14  Sup.  Ct.  Rep.  478 — Union  P.  R.  Co. 
V.  Botsford,  141  U.  S.  257,  35  L.  ed.  739,  11 
Sup.  Ct  Rep.  1000 — Luxton  v.  North  River 
Bridge  Co.  147  U.  S.  338,  37  L.  ed.  195,  13 
Sup.  Ct.  Rep.  356 — Lincoln  v.  Power,  151 
U.  S.  442,  38  L.  ed.  257,  14  Sup.  Ct.  Rep. 
387— St.  Clair  v.  United  States,  154  U.  S. 
163,  88  L.  ed.  943,  14  Sup.  Ct.  Rep.  1002 — 
Hudson  V.  Parker,  156  U.  S.  281,  89  L.  ed. 
425,  16  Sup.  Ct.  Rep.  450 — Shepard  v. 
Adams,  168  U.  S.  620,  42  L.  ed.  605,  IS 
Sup.  Ct.  Rep.  214— Kentucky  Life  k  Accl. 
Ins.  Co.  V.  Hamilton,  11  C.  C.  A.  47,  22  U. 
S.  App.  548,  63  Fed.  98 — Lowry  v.  Mt. 
Adams  &  E.  P.  Incline  Plane  R.  Co.  68  Fed. 
829— Elder  v.  McClaskey,  17  C.  C.  A.  278, 
37  U.  S.  App.  199,  70  Fed.  550 — Ship- 
man  V.  Ohio  Coal  Exchknge,  17  C.  C. 
A.  315,  87  U.  S.  App.  471,  70  Fed.  654— 
Duncan  v.  Atchison,  T.  k  S.  F.  R.  Co.  19 
C.  C.  A  435,  44  U.  S.  App.  427,  72  Fed. 
810 — Prichard  v.  Budd,  22  C.  C.  A.  511,  42 
U.  S.  App.  186,  76  Fed.  717 — James  P.  Wlth- 
erow  Co.  v.  De  Bardeleben  Coal  &  I.  Co.  4u 
C.  C.  A.  68,  99  Fed.  674 — ^Tullls  v.  Lake 
Erie  k  W.  R.  Co.  44  C.  C.  A.  600,  105  Fed. 
557 — Manning  v.  German  Ins.  Co.  46  C.  C. 
A  148,  107  Fed.  57— Western  U.  Teleg.  Co. 
V.  Burgess,  47  C.  C.  A.  175,  108  Fed.  33 — 
Menge  v.  Warriner,  57  C.  C.  A.  433,  120  Fed. 
817. 


F.  The   Record, 
a.  Generally. 

Determining  Jurisdictional  Amount  from 
Record,  see  supra,  I.  f,  4,  e  (9). 

Certificate  as  Basis  for  Determining  Juris- 
diction of  Court  Below,  see  supra,  943a. 

Bringing  up  Record  of  Former  Territorial 
Court  on  Admission  as  State,  see  supra, 
1035. 
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Directing  Writ  of  Error  to  Inferior  Court 
Where  Record  is  in  That  Court,  see 
supra,  2627-2633. 

TranBcript  as  Return  to  Writ,  Bee  supra, 
3032. 

Dismissal  of  Appeal  for  Defective  and  Ir- 
regular Papers,  see  infra,  VH.  i,  4. 

Presumption  as  to,  see  infra,  VIII.  d,  7. 

Dismissal  for  Failure  to  Furnish  Copy  of, 
see  infra,  3875. 

Imperfect  Record  as  Ground  for  Permitting 
Reargument,  see  infra,  6658. 

Granting  Rehearing  to  Embody  Record  of 
Other  Suit  in  Transcript,  see  infra,  5662. 

3121.  A  record  is  substantially  a  written 
history  of  the  proceedings  from  the  begin- 
ning to  the  end  of  the  case,  but  nothing 
which  is  not  properly  matter  of  record  can 
be  made  such  by  inserting  it  therein.  Unit- 
ed States  V.  Taylor,  147  U.  S.  695,  13  Sup. 
a.  Rep.  479,  37:  335 
Cited  in  Sayward  ▼.  Denny,  158  U.  S.  184,  39 

L.  ed.  942,  15  Sup.  Ct.  Rep.  777 — Loeb  ▼. 
Columbia  Twp.  179  U.  S.  483,  46  L.  ed.  287, 
21  Sup.  Ct.  Bep.  174 — Re  Bennett,  84  Fed. 
827. 

3122.  It  is  the  duty  of  appellant  to 
see  that  the  record  is  properly  presented 
here.  Care  should  be  taken  that  costs  are 
not  unnecessarily  increased  by  incorporat- 
ing useless  papers,  and  that  the  case  is  pre- 
sented fairly  and  intelligibly.  Union  P.  R. 
Co.  V.  Stewart,  95  U.  S.  279,  24.431 
Cited  in  Redfleld  ▼.  Parks,  130  U.  S.  625,  32 

L.  ed.  1054,  9  Sup.  Ct.  Rep.  642 — Ball  ft 
Socket  Fastener  Co.  ▼.  Kraetzer,  150  U.  S. 
118.  37  li.  ed.  1021,  14  Sup.  Ct.  Rep.  48 — 
Nashua  ft  L.  B.  Corp.  ▼.  Boston  ft  L.  R. 
Corp.  9  C.  C.  A.  474,  21  U.  S.  App.  50,  61 
Fed.  243 — United  States  Sugar  Refinery  v. 
Providence  Steam  ft  Gas  Pipe  Co.  10  C.  C. 
A.  429,  18  U.  S.  App.  603,  62  Fed.  382 — 
Burn  bam  v.  North  Chicago  Street  R.  Co.  30 
C.  C.  A.  596,  59  U.  S.  App.  274,  87  Fed.  170 
—Teller  ▼.  United  States,  49  C.  C.  A.  264, 
111  Fed.  120 — ^Williams  Bros.  y.  Savage,  56 
C.  C.  A.  648,  120  Fed.  498— Re  A.  L.  Rob- 
ertshaw  Mfg.  Co.  135  Fed.  228. 

3123.  The  Supreme  Court,  upon  the  de- 
termination of  an  appeal  will  consider  the 
records  of  another  suit  between  substanti- 
ally the  same  parties,  the  judgment  ren- 
dered in  which  constitutes  the  basis  of  the 
defense  in  the  case  at  bar.  Butler  v.  Eaton, 
141   U.   S.  240,   11   Sup.  Ct.  Rep.   985, 

35:  713 
Cited  in  Aspen  Min.  ft  Smelting  Co.  ▼.  Billings, 
150  U.  S.  38,  37  L.  ed.  989,  14  Sup.  Ct.  Rep. 
4 — Craemer  t.  Washington,  168  U.  S.  129, 
42  L.  ed.  409,  18  Sup.  Ct.  Rep.  1 — Bresnahan 
▼.  Tripp  Grant  Leveller  Co.  19  C.  C.  A.  240, 
33  U.  S.  App.  421,  72  Fed.  922 — Cushman 
Paper  Box  Mach.  Co.  t.  Qoddard,  37  C.  C. 
A.  223,  05  Fed.  666 — Wood  ▼.  Cahlll.  21  Te±. 
Civ.  App.  44,  50  S.  W.  1071. 

3124.  A  note  on  the  record,  which  is  all 
that  it  contains  in  relation  to  a  motion  to 
dismiss  the  suit,  that  the  plaintiffs  in  er- 
ror "reserve  their  exception  to  the  decision 
of  the  court"  is  insufficient  for  consideration 
on  appeal.  Kearney  v.  Denn  ex  dem.  Sans- 
bury,  15  Wall.  51,  21:41 


3124a.  Resort  may  be  had  to  the  enttrm 
record  for  the  purpose  of  curing  a  defectiYv 
averment  of  citizenship,  where  the  jurisdic- 
tion of  the  lower  Federal  court  is  asserted 
to  depend  upon  diversity  of  dtisenahip.  Sun 
Printing  ft  Pub.  Asso.  r.  Edwards,  194  U. 
S.  377,  24  Sup.  Ct.  Rep.  696,  48:  1027 

3125.  An  entry  in  the  minutes  of  the 
court  can  be  regarded  only  as  evidence  of 
the  right  of  the  party  seasonably  to  demand 
a  bill  of  exceptions,  but  it  is  not  the  same 
thing  and  has  never  been  so  considered  in 
the  Federal  courts,  nor  in  any  other  court 
where  the  rules  and  practice  of  the  common 
law  prevail.  Pomerqy  ▼.  State  Bank  of 
Indiana,  1  Wall.  592,  17:  638 

3126.  Irregularities  in  the  record  cannoc 
be  noticed  where  they  do  not  constitute  the 
ground  of  any  alleged  error.  Cliristy  r. 
Pridgeon,  4  Wall.  196,  18:  322 

3127.  Where  the  propositions  upon  whicn 
the  plaintiff  in  error  insists  are  not  so  prb 
sented  that  this  court  can  take  cognizance 
of  them,  judgment  will  be  affirmed.  Genere« 
r.  Campbell,  11  Wall.  193,  20:  110 
Cited  in  Hudson  r.  Charleston  C.  ft  C.  R.  Ci>^ 

55   Fed.   266. 

3128.  A  decree  will  not  be  reversed  on 
writ  of  error  for  the  failure  of  the  record 
to  state  fully  the  facts  on  which  the  decree 
was  founded.     Hills  ▼.  Roes,  3  Dall.  184, 

1:  562 
Cited  In  Pike  r.  Armlstead,  17  N.  C.  (2  Dev. 
Bq.)    25. 

3129.  That  exceptions  were  taken  at  the 
trial  is  sufficiently  shown  by  statements  in 
the  record  that  such  exceptions  were  made 
by  defendant  upon  the  trial  of  the  cause 
and  that  the  same  were  allowed  by  the 
court,  and  by  a  further  statement  immedi- 
ately following  the  instructions  given  to 
the  jury  that  "defendants  then  and  there 
excepted."    Dredge  y.  Forsyth,  2  Black,  563, 

17:  253 

Cited  in  Reynolds  r.  Forsyth,  2  Black,  573.  17 

L.  ed.  266 — Merchants*   Ezch.   Bank  v.   Mc- 

Graw,  22  C.  C.  A.  627,  48  U.  8.  App.  55,  76 

Fed.  936. 

Return  of  record  to  oonrt  below. 

Return  to  Writ  of   Error,   see   suprEy 
IV.  k. 

3130.  What  was  intended  to  be  a  trans- 
cript of  the  record  may  be  withdrawn  from 
the  files  in  order  to  have  it  duly  signed  and 
sealed,  but  after  it  has  thus  been  perfected 
it  cannot  be  returned  to  its  place  on  the 
docket,  as  if  regularly  filed  according  to 
law  and  practice  of  the  court.  Blitz  r. 
Brown,  7  WaU.  693,  19:  280 

3130a.  Where  an  appeal  is  prayed  for  and 
allowed,  but  never  prosecuted,  no  bond  be- 
ing given,  no  citation  issued,  and  no  return 
of  the  record  being  made  to  the  Supreme 
Court  of  the  United  States  at  the  ensuing 
term,  the  appeal  ceases  to  have  any  opera- 
tion or  effect.  Credit  Co.  v.  Arkansas  C.  R. 
Co.  128  U.  S.  258,  9  Sup.  Ct  Rep.  107, 

32:448 
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S131.  Upon  application  to  the  court  be- 
low for  a  rehearing,  that  court  may  send 
to  this  court  a  request  for  the  return  of 
the  record;  and  this  court,  in  a  proper  case 
and  under  proper  restrictions,  may  make 
the  necessary  order,  but  not  on  the  applica- 
tion of  the  parties.  The  request  must  come 
from  the  court  below.  Roemer  v.  Simon,  91 
U.  S.  149,  23:  267 

Cited  in  Clmlotti  XJnhalrlng  Co.  t.  American 
UnhAirinK  Mach..  Co.  39  C.  C.  A.  677,  90 
Fed.  1003 — Natter  ▼.  Mossberg,  118  Fed.  169 
— Motsbeng  ▼•  Nntter,  60  C.  C.  A.  99,  124 
Fed.  967 — Strand  v.  Griffith,  68  C.  C.  A. 
379,  135   Fed.  741. 

h.  Authentication;  Certification. 

Certificate  as  to  Jurisdiction  of  Federal 
Court,  see  supra,  III.  d,  3,  g  (2)   (e). 

Certificate  of  State  Court,  see  supra.  III.  d, 
9,  fc,   (4);   2370,  2371. 

Certificate  of  Clerk  of  State  Court,  see 
supra,  2379-2381. 

Remedy  where  Certificate  is  not  True,  see 
infra,  3279. 

Proper  Remedy  for  Failure  to  Append  Cer- 
tificate to  Transcript,  see  infra,  3281. 

Certiorari  to  Compel  Certificate,  see  infra, 
3293. 

Certification  of  Bill  of  Exceptions,  see  infra, 
3502,  3506,  3512,  3513. 

Certificate  on  Docketing  or  Dismissing  Ap- 
peal or  Error,  see  infra,  3856-3864. 

Presumption  as  to  Authority  to  Make  Cer- 
tificate, see  infra,  4170. 

See  also  supra,  2367,  2696;  infra,  3150,  3175, 
3176,  3239,  3250. 

3132.  Record  certified  by  the  court.  Cohen 
y.  Virginia,  6  Wheat.  264,  5:  257 
Cited  in  Worcester  v.  Georgia,  6  Pet.  566,  8 

L.  ed.  503. 

3133.  The  certificate  of  the  clerk  of  the 
court  is  prima  facie  eyidence  that  the 
transcript  contains  a  true  copy  of  the  rec- 
ord. The  Rio  Grande  ▼.  Otis  (The  Rio 
Brande)  19  Wall.  178,  22:60 
CHed  In  Nashua  ft  L.  B.   Corp.  r.  Boston  & 

L.  B.  Corp.  0  C.  C.  A.  472,  21  U.  S.  App. 
50,  61  Fed.  241 — Meyer  ▼.  Mansur  &  T.  Im- 
plement Co.  29  C.  C.  A  467,  62  U.  B.  App. 
474,  65  Fed.  870. 

3134.  An  appeal  will  be  dismissed  where 
the  record  contains  no  certificate  that  the 
papers  contained  in  it  are  a  true  and  correct 
transcript  of  the  proceedings  below.  Camp- 
beU  T.  Reed,  2  WaU.  198,  17:  779 

8135.  Papers  purporting  to  be  the  sub- 
stance of  the  record,  but  not  properly  au- 
thenticated, cannot  be  considered  as  such 
for  the  purpose  of  determining  the  right  to 
sppesL      Ray  r.  Law,  3   Cranch,   179, 

2:404 

3138.  Record  on  appeal  authenticated  by 
the  seal  of  the  court  and  the  signature  of 
the  clerk,  without  that  of  a  judge.  M*Cul- 
loch  T.  Maryland,  4  Wheat.  316,  4:  579 

Cited  In  Worcester  ▼.  Georgia,  6  Pet.  587,  8 

L.  ed.  492. 


ings  which  is  returned  with  the  writ  of  er- 
ror need  not  be  signed  by  the  judge.  The 
signature  of  the  clerk  and  the  seal  of  the 
court  are  a  sufiicient  authentication.  Wor- 
cester r.  Georgia,  6  Pet.  515,  8:  483 

3138.  A  transcript  of  the  record  is  suffi- 
ciently authenticated  for  an  appeal  or  a 
writ  of  error  to  this  court,  if  it  is  signed 
by  the  deputy  in  the  name  of  and  for  the 
clerk,  and  sealed  with  the  seal  of  the  court 
below.     Gamau  v.  Dosier,  100  U.  S.  7, 

25:  536 

3139.  Where  there  was  only  a  blank  form 
of  a  certificate  to  the  transcript  filed,  with- 
out a  seal  or  signature  of  the  clerk,  this 
court  has  no  jurisdiction  of  the  case.    Blitz 
V.  Brown,  7  Wall.  693,  19:  280 
Cited  in  Idaho  &  O.  Land  Improv.  Co.  ▼.  Brad- 
bury, 132  U.  8.  512,  33  L.  ed.  436,  10  Sup. 
Ct.  Bep.  177 — ^Nashua  it  L.  B.  Corp.  ▼.  Boa- 
ton  ft  L.  B.  Corp.  9  C.  C.  A.  472,  21  U.  S. 
App.  50,  61  Fed.  241. 

3140.  If  the  record  contain  the  judgment, 
duly  certified,  over  which  this  court  can  ex- 
ercise jurisdiction,  it  is  not  essential  that 
it  should  be  certified  by  the  court  rendering 
the  judgment.  Webster  v.  Reid,  11  How. 
437,  13: 761 
Cited  in  Sipes  ▼.  Whitney,  30  Ohio  St.  74. 

3141.  Where  the  clerk  certifies  the  tran- 
script sent  up  to  be  a  true,  full,  and  perfect 
copy  from  the  record  of  all  the  proceedings 
in  the  suit,  this  is  sufficient  for  the  purpose 
of  jurisdiction.  Missouri,  K.  &  T.  R.  Co.  v. 
Dinsmore,  108  U.  S.  30,  2  Sup.  Ct.  Rep.  9, 

27:  640 

3142.  A  patent  used  in  an  examination  of 
witnesses,  and  marked  as  an  exhibit  by  the 
examiner,  and  made  a  part  of  the  record,  is 
sufficiently  authenticated  as  a  part  of  the 
eyidence  in  the  case  on  appeal.  Clark  Thread 
Co.  V.  Willimantic  Linen  Co.  140  U.  S.  481, 
11  Sup.  a.  Rep.  846,  35:  521 

3143.  Where  a  motion  to  dismiss  for  want 
of  the  clerk's  signature  to  the  authentica- 
tion of  a  record  is  made  after  it  is  too  late  to 
take  a  new  appeal  or  writ  of  error,  the 
court  may  allow  the  certificate  of  authen- 
tication to  be  perfected  by  adding  the  signa- 
ture of  the  clerk.  Idaho  &  O.  Land  Improv. 
Co.  V.  Bradbury,  132  U.  S.  509,  10  Sup.  Ct 
Rep.  177,  33:  433 

e.  Contradictions  of,  or  in, 

3144.  A  recital  in  the  record  is  to  be 
taken  to  be  true  as  against  an  affidavit  of  a 
witness  not  properly  made  a  part  of  the 
record.  Evans  v.  Stettnisch,  149  U.  S.  605, 
13  Sup.  Ct.  Rep.  931,  37:  866 

3145.  Objections  that  defendants  were  not 
actually  present  when  sentence  was  pro- 
nounced cannot  be  made  if  the  record  shows 
that  they  were  present.  Ex  parte  Spies 
(Spies  V.  Illinois)  123  U.  S.  131,  8  Sup.  Ct. 
Rep.  22,  31 :  80 
Cited  In  Pielden  v.  Illinois,  143  U.  S.    456,  36 

L.  ed.  225,  12  Snp.  Ct  Bep.  528. 


8137.  The  copy  of  the  record  and  proceed-       3146.  When  the  record  states  that,  after 
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judgment  was  rendered,  the  court  allowed 
the  writ  of  error  and  the  citation  was 
signed  and  the  bond  approved,  the  date  on 
those  papers,  being  prior  to  the  rendering 
of  the  judgment,  must  be  attributed  to  cler- 
ical error.  Glenn  v.  Liggett,  135  U.  S.  533, 
10  Sup.  Ct.  Rep.  867,  34:  262 

3147.  Where  it  does  not  appear  from  the 
record  that  the  court  below  declined  to  pass 
upon  any  question  which  it  was  its  duty 
to  consider,  a  stenographic  report  of  its  oral 
opinion  cannot  control  the  record  by  show- 
ing that  it  refused  to  consider  one  of  the 
grounds  for  a  new  trial.  District  of  Colum- 
bia V.  Woodbury,  136  U.  S.  450,  10  Sup.  Ct. 
Rep.  990,  34:  472 

3148.  The  misrecital  in  the  citation  of  the 
date  when  the  appeal  was  allowed  cannot  be 
permitted  to  contradict  the  record,  where 
the  question  is  whether  a  second  appeal  had 
been  taken  so  as  to  make  the  filing  of  the 
transcript  in  time.  Edmonson  v.  Bloom- 
shire,  7  Wall.  306,  19:  91 

3149.  The  record  on  the  trial  of  an  indict- 
ment for  murder,  stating  that  the  jurors 
were  sworn  "to  well  and  truly  try  the  issues 
joined,"  is  not  to  be  regarded  as  a  state- 
ment of  the  oath  actually  administered;  and 
a  statement  of  the  journal  entry,  that  the 
jurors  were  "duly"  sworn,  is  consistent  with 
the  fact  that  the  oath  required  was,  in  form, 
duly  administered.  Baldwin  v.  Kansas,  129 
U.  S.  52,  9  Sup.  Ct  Rep.  193,  32:  640 

3150.  Certificates  of  clerk  below,  outside 
the  record,  are  inadmissible  to  impeach  the 
record,  or  to  show  that  the  clerk's  certificate 
thereto  should  not  have  been  given.  Cer- 
tiorari is  the  proper  method  to  correct 
errors  or  omissions  in  record.  Hudgins  v. 
Kemp,  18  How.  530,  15:  511 

3151.  A  contention  that  the  trial  court 
did  not  consider  affidavits  as  to  newly 
discovered  evidence  on  motion  for  a  new 
trial  is  answered  by  the  order  reciting  a 
hearing  upon  the  affidavits.  Haws  v.  Vic- 
toria Copper  Min.  Co.  160  U.  S.  303,  16  Sup 
Ct.  Rep.  282,  40:  436 

d.  What  Included  in. 

For  Purpose  of  Showing  Jurisdiction  on 
Error  to  State  Court,  see  supra,  III. 
d.  9,  1. 

Bill  of  Exceptions  as  Part  of  Record,  see 
infra,  3413,  3414,  3476-3477,  3511. 

Conformity  Respecting  Contents  for  Suffi- 
ciency as  Between  Federal  and  State 
Courts,  see  Courts,  1343. 

See  also  infra,  5415. 

3152.  This  court  promulgates  the  follow- 
ing as  an  additional  paragraph,  numbered  6, 
to  Rule  8:  "The  record  in  causes  of  admi- 
ralty and  maritime  jurisdiction,  where  under 
the  requirements  of  law  the  facts  have  been 
found  m  the  court  below,  and  our  power  to 
review  is  limited  to  the  determination  of 
questions  of  law  arising  on  the  record,  shall 
be  oonfined  to  the  pleadings,  the  findings  of 


fact  and  conclusions  of  law  thereon,  the 
bills  of  exceptions,  the  final  judgment  or 
decree,  and  such  interlocutory  orders  and  de- 
crees as  may  be  necessary  to  a  proper  re- 
view of  the  case."  Marshall  v.  The  Adriatic 
(The  Adriatic)    103  U.  S.  730,  26:  605 

Cited  in  The  Annie  Llndsley  (The  Annie 
Llndsloy  v.  Brown)  104  U.  S.  188.  26  L.  ed. 
718 — Sun  Mot.  Ins.  Co.  v.  Ocean  Ins.  Co. 
107  U.  S.  500,  27  L.  ed.  342,  1  Sup.  Ct.  Rep. 
582 — Merchants  Mut.  Ins.  Co.  r.  Allen,  121 
U.  S.  72,  30  L.  ed.  860,  7  Sup.  Ct.  Rep.  821 — 
Steam  Tug  E.  A.  Packer  v.  New  Jersey 
Lighterage  Co.  140  U.  S.  303,  35  L.  cd.  455, 
11  Sup.  Ct.  Rep.  794 — Nashua  &  L.  R.  Corp. 
V.  Boston  k  L.  R.  Corp.  61  Fed.  243. 

3153.  Only  such  portions  of  the  tran- 
script of  record  as  properly  constitute  the 
record  upon  which  the  Supreme  Court  of  the 
United  States  must  base  its  final  judgment 
can  be  referred  to  in  that  court  under  the 
rule  that  the  record  other  than  the  plead- 
ings can  be  examined  to  ascertain  the  citi- 
zenship of  the  parties.  Robertson  v.  Ceise, 
97  U.  S.  646,  24:  1057 
Cited  in  Bondurant  v.  Watson.  103  U.  S.  286, 

26  L.  ed.  449 — National  S.  S.  Co.  v.  Tug- 
man,  106  U.  S.  122,  27  L.  ed.  89.  1  Sup.  i:t. 
Rep.  58 — Chapman  v.  Barney,  129  U.  S.  681, 
32  L.  ed.  ^01,  9  Sup.  Ct.  Rep.  426 — Stevens 
v.  Nichols,  130  U.  S.  231,  32  L.  ed.  915.  9 
Sup.  Ct.  Rep.  518 — Great  Southern  Fire 
Proof  Hotel  Co.  v.  Jones.  177  U.  S.  453.  44 
L.  ed.  844,  20  Sup.  Ct.  Rep.  690 — Walte  r. 
Santa  Cruz,  184  U.  S.  327,  46  L.  ed.  568. 
22  Sup.  Ct.  Rep.  327 — Minnesota  ▼.  Northern 
Securities  Co.  194  U.  S.  63,  48  L.  ed.  877, 
24  Sup.  Ct.  Rep.  598 — Sun  Printing  &  Pub. 
Asso.  ▼.  Edwards,  194  U.  S.  382,  48  L.  ed. 
1030,  24  Sup.  Ct.  Rep.  696 — Adams  ▼.  Re- 
public  County,  28  Fed.  212 — Freeman  r. 
Butler,  39  Fed.  2 — Mayo  ▼.  Dockery,  108 
Fed.  900. 

3154.  In  reviewing  a  judgment  by  default, 
whatever  may  affect  its  competency  or  reg- 
ularity, every  proceeding  indeed,  from  the 
writ  and  indorsements  thereon,  down  to  the 
judgment  itself  inclusive,  is  part  of  the 
record  and  is  open  to  examination.  Hanria 
v.  Hardeman.  14  How.  334,  14:  444 
Cited  in   Penobscot  R.  Co.  t.   Weeks,    52   Me. 

460. 

3155.  Papers  attached  and  referred  to  in 
the  order  appealed  from,  contained  in  the 
transcript,  may  he  considered  as  part  of 
the  record.  Bronson  v.  Schulten,  104  U.  S. 
410,  26:  797 
DisHnguiihed  in  England  v.  Gebhardt.   112  U. 

5.  505,  28  L.  ed.  812,  5  Sop.  Ct.  Rep.   287. 

Cited  in  McDonnell  v.  Jordan,  178  U.   8.   234, 
44  L.  ed.  1050,  20  Sup.  Ct  Rep.  886. 

3156.  No  paper  will  be  considered  by  the 
Federal  Supreme  Court  as  part  of  the 
record,  which  is  not  made  so  by  the  plead- 
ings or  by  some  opinion  of  the  trial  court 
referring  to  it,  in  cases  at  common  l»w. 
Reed  v.  Marsh,  13  Pet.  153,  10:  103 
Cited  In  Kanouse  v.  Martin,  15  How.   210,   14 

L.  ed.  665 — Bank  of  Akron  v.  Dole,  24  Colo. 

06,  iS    Pac.    1044. 

3157.  Tlie  fact  that  a  paper  is  found 
among  the  files  in  a  cause  does  not  of  itself 
make  it  a  part  of  the  record.    If  not  a  part 
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of  thfi  pleadings  or  process,  it  must,  in  order 
to  be  considered,  be  put  into  the  record  by 
Bome  action  of  the  court.  England  v.  Geb- 
hardt»  112  U.  S.  502,  5  Sup.  Ct  Rep.  287, 

28:811 
Oiitd  la  Bio  Grande  Trrlg.  &  Colonization  Co. 

V.  GildersleeTe,    174    U.    S.    608,    43   L.    ed. 

1105,  19   Sup.    Ct.   Rep.    761 — McDonnell   v. 

Jordan,   178  U.    S.  234,  44  L.   ed.   1050,  20 

Bnp.  Ct.    Bep.   886 — Loeb  v.   Columbia  Twp. 

179  U.   8.  481,  45  L.  ed.   287,  21   Sup.    Ct. 

Bep.  174. 

3158.  In  the  absence  of  a  rule  requiring 
them  to  be  incorporated,  proceedings  before 
a  oommissioner  form  no  part  of  the  record. 
United  States  v.  Taylor,  147  U.  S.  695,  13 
Sup.  Ct.  Rep.  479,  37:  335 
Cited  In   United   States  use   of  Moore   ▼.   Mc- 

Nelly,  19  C.  C.  A.  322,  41  U.  S.  App.  1, 
72  Fed.  976. 

3159.  A  memorandum  in  the  transcript  of 
tbe  record,  at  the  close  of  the  charge,  stat- 
ing that  counsel  excepted  to  certain  por- 
tions, where  it  is  not  verified  or  included  in 
any  proper  bill  of  exceptions,  cannot  be 
treated  as  part  of  the  record  for  any  pur- 
pose. Stmthers  v.  Drexel,  122  U.  S.  487,  7 
Sup.  Ct.  Rep.  1293,  30:  1216 
died  in    Clane  t.    United   States,    159   U.    S. 

594,  40  L.  ed.  271,  16  Sup.  Ct.  Rep.  125. 

3160.  The  provision  in  the  Constitution 
of  the  state  of  Louisiana,  requiring  the 
judges  of  the  courts  of  that  state  to  adduce 
tbe  reasons  upon  which  their  judgments  are 
founded,  has  no  authority  over  the  judges 
of  the  Federal  courts,  such  a  provision  not 
being  covered  by  the  act  of  1824,  and  being 
in  fact  inconsistent  with  Federal  practice. 
The  reasons  given  by  the  judges  of  the  cir- 
cuit court  of  the  United  States  for  their 
rulings  form  no  part  of  the  record.  Parks 
r.  Turner,  12  How.  39,  13:  883 
Cited  In  Jeffries  v.  Mutual  L.  Ins.  Co.  110  U.  S. 

.'^09,  28  L.  ed.  157,  4  Sup.  Ct.  Rep.  8 — 
Crescent  City  !>.  S.  L.  &  S.  H.  Co.  v.  Butch- 
en*  Union  S.  H.  ft  L.  S.  L.  Co.  120  U.  S. 
146,  30  L.  ed.  617,  7  Sup.  Ct.  Rep.  472— 
Dower  v.  Richards,  151  U.  S.  666,  38  L. 
ed.  308,  14  Sup.  Ct.  Rep.  452 — United  States 
ex  reL  Coffman  t.  Norfolk  ft  W.  R.  Co.  114 
Fed.  686. 

AffidETits. 

For  Purpose  of  Showing  Jurisdiction  on 
Error  to  State  Court,  see  supra, 
2343,  2346,  2347. 

3161.  Affidavits  in  the  transcript  are  not 
a  part  of  the  record  in  the  Supreme  Court, 
unless  made  by  an  agreed  statement  of 
facts,  bill  of  exceptions,  special  verdict,  or 
demurrer  to  evidence.  Baltimore  ft  P.  R. 
Co.  V.  Sixth  Presby.  Church,  91  U.  S.  127, 

23:  260 
England  r.  Gebhardt^  112  U.  S.  502,  5  Sup. 
Ct  Rep.  287,  28:  811 

Cited  in  England  v.  Gebhardt,  112  U.  S.  505, 
28  L.  ed.  812,  6  Sup.  Ct.  Rep.  287 — United 
States  V.  Taylor,  147  U.  S.  700,  37  L.  ed. 
.%7,  13  Sup.  Ct.  Rep.  470 — Metropolitan  R. 
Co.  V.  District  of  Columbia  (Metropolitan 
R.  Co.  V.  Macfarland)  195  U.  S.  830,  49  L. 
ed.  223,  25  8up.  Ct.  Rep.  28 — ^Dnncan  v.  At- 
chison, T.  ft  8.  F.  R.  Co.  19  C.  C.  A.  206, 
44  U.  8.  App.  427,  72  Fed.  812— St.   Croix 


Lumber  Co.  v.  Pennington,  2  Dak.  475,  11 
N.  W.  497 — Dumny  v.  Sanchez,  71  Md.  513, 
18  Atl.  890 — United  States  ex  rel.  Search  v. 
Choctaw,  O.  ft  G.  R.  Co.  3  Okla.  465,  41  Pac. 
729. 

3162.  An  affidavit  filed  for  use  on  a  mo- 
tion is  not  part  of  the  record,  and  only  be- 
comes part  of  the  record  by  being  incorpor- 
ated in  a  bill  of  exceptions.  Kvan»  v. 
Stettnisch,  149  U.  S.  605,  13  Sup.  Ct.  Rep. 
931,  37: 866 
Cited  in  F.  C.  Austin  Mfg.  Co.  v.  Johnson,  32 

C.  C.  A.  812,  60  U.  S.  App.  661,  89  Fed.  679 
— Hildreth  v.  Grandln,  88  C.  C.  A.  518,  97 
Fed.   872. 

3163.  Affidavits  filed  in  support  of  a  mo- 
tion for  a  new  trial  are  no  part  of  the 
record  on  error,  unless  made  so  by  the  bill 
of  exceptions.  Stewart  v.  Wyoming  Cattle 
Ranche  Co.  128  U.  S.  383,  9  Sup.  Ct.  Rep. 
101,  32:  439 
Cited  in  Evans  v.  Stettnisch,  149  U.  S.  607,  37 

L.  ed.  867,  13  Sup.  Ct.  Rep.  931. 

I 

3164.  An  affidavit  for  the  continuance  of 
a  cause  does  not  become  a  part  of  the 
record,  unless  it  is  properly  introduced  as 
evidence  by  one  of  the  parties.  Campbell  v. 
Rankin,  99  U.  S.  261,  25:  435 

3165.  An  order  of  the  court  for  the  trans- 
mission of  ^'original  exhibits,"  etc.,  as  part 
of  the  record,  must  be  taken  as  meaning 
such  only  as  require  actual  inspection  as 
originals  in  order  to  give  them  their  ifull 
effect,  and  not  such  as  were  to  be  read  sim- 
ply. It  is  not  intended  to  include  ordinary 
depositions  or  affidavits.  Craig  v.  Smitli, 
100  U.  S.  226,  25:  577 
Cited     in  Nashua  ft  L.  R.  Corp.  v.  Boston  ft 

L.  R.  Corp.  9  C.  C.  A.  474,  21  U.  S.  App.  50. 
61    Fed.   243. 

3166.  An  affidavit  filed  with  the  clerk, 
but  not  incorporated  in  any  bill  of  excep- 
tions, cannot  bring  into  the  record  evidence 
of  what  took  place  on  the  trial.  Nelson  v. 
Flint,  166  U.  S.  276,  17  Sup.  Ct.  Rep.  576, 

41 :  1002 

3167.  Affidavits  presented  to  the  master 
or  the  court  below,  as  grounds  of  applica- 
tions to  reopen  the  proofs,  cannot  be  con- 
sidered by  this  court  on  appeal,  at  least 
where  no  error  is  assigned  to  the  refusal 
of  the  court  to  refer  the  case  back  to  the 
master.  Thomson  v.  Wooster,  114  U.  S. 
104,  5  Sup.  Ct.  Rep.  788,  29:  105 

Pleadings. 

3168.  The  record  of  an  equity  bill  is  com- 
posed of  the  bill,  answer,  and  other  plead- 
ings, together  with  the  decree.  Whiting  v. 
Bank  of  United  States,  13  Pet.  6,  10:  33 
Cited    in    Hargraves    v.    Lewis,    7    Ga.    130 — 

Nashua  ft  L.  R.  Corp.  v.  Boston  ft  L.  R.  Corp. 
169  Mass.  161,  47  N.  B.  606 — Winchester  v. 
Winchester,  1  Head,  495 — Randon  v.  Cart- 
wright,  3  Tex.  268 — Patrick  v.  Glbbe,  17  Tex. 
278. 

3169.  The  original  petition,  although  it 
has  been  amended,  is  properly  a  part  of  the 
record  for  the  purpose  of  showing  the  proper 
averments  as  to  the  citizenship  of  the  par- 
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ties.    Mexican  C.  R.  Co.  v.  Pinkney,  149  U. 
S.  194,  13  Sup.  Ct.  Rep.  859,  37:  699 

Cited  In  Toledo  Traction   Co.  ▼.   Cameron,  69 
C.  C.  A.  88,  187  Fed.  53. 

£vldence« 

For  Purpose  of  Showing  Jurisdiction 
on  Error  to  State  Court,  see  supra, 
2349,  2350. 

Matters  as  to  Evidence  in  Record  Gen- 
erally, see  infra,  V.  1. 

Bringing  up  Evidence  by  Bill  of  Excep- 
tions, see  infra,  3528-3546. 

See  also  supra,  3165,  3166. 

3170.  Upon  a  writ  of  error  in  an  exchequer 
proceeding  which  has  been  tried  by  a  jury, 
the  evidence  given  at  the  time  of  the  trial 
is  not  in  a  strict  sense,  before  the  Supreme 
Court.  United  States  v.  Hazard  &  Williams, 
1  Pet.  547,  7:257 
Cited  in  United  States  v.  King,  7  How.  865. 

12  L.  ed.  948 — Mercantile  Mat.   Ins.  Co.  v. 
Folsom,   18  Wall.  249,   21   L.  ed.  833. 

3171.  A  paper  giving  all  the  evidence  as 
it  was  introduced,  which  is  not  a  bill  of  ex- 
ceptions, an  agreed  statement  of  facts,  or  a 
special  verdict  or  finding  of  facts,  is  not  a 
part  of  the  record,  and  must  be  disregarded. 
Pomeroy  v.  State  T"ank  of  Indiana,  1  Wall. 
592,  17:  638 
Suydam  v.  Williamson,  20  How.  427, 

15:  978 
Redfield  v.  Ystalyfera  Iron  Co.   110  U.   S. 

174,  3  Sup.  Ct  Rep.  570,  28:  109 

Cited   In   Metropolitan   R.    Co.   v.   District   of 

Columbia    (Metropolitan  B.    Co.  v.   Macfar- 

land)   195  U.  S.  331,  49  L.  ed.  223,  25  Sup. 

Ct.   Rep.    28 — Strain   v.   Gourdin,    2   Woods. 

882,  11  Nat.  Bankr.  Reg.  168,  Fed.  Cas.  No. 

13,521 — Clayton  v.  Smith,  1  Colo.  96. 

3172.  A  stipulation  giving  permission  to 
use  certain  testimony  in  any  future  suit 
does  not  bring  into  the  record  of  such  suit 
such  testimony,  where  it  is  not  shown  that 
it  was  used  therein.  Kneeland  v.  Luce,  141 
U.  S.  437,  12  Sup.  Ct.  Rep.  39,  35:  808 

Instructions. 

3173.  Instructions  requested  or  given  to 
the  jury  do  not  become  a  part  of  the  rec- 
ord, unless  made. so  by  a  bill  of  exceptions 
sealed  by  the  judge  who  presided  at  the 
trial.     Thompson  v.  Riggs,  5  Wall.  663, 

18:704 
Cited  in  Hanna  v.  Maas,  122  U.  S.  26,  80  L.  ed. 
1118,  7  Sup.  Ct.  Rep.  1055 — Locke  v.  Unit- 
ed States,  2  Cliff.  582,  Fed.  Cas.  No.  8,442— 
Strain  v.  Gourdin,  2  Woods,  382,  11  Nat. 
Bankr.  Reg.  157,  Fed.  Cas.  N.  13,621— WU- 
son  V.  Pauly,  18  C.  C.  A.  477,  37  U.  8.  App. 
642,  72  Fed.  132 — Columbus  Constr.  Co.  v. 
Crane  Co.  41  C.  C.  A.  191,  101  Fed.  56 — 
Kurtz  V.  Simon  ton,  1  Colo.  7l — Smith  ▼. 
People,  1  Colo.  132 — Busby  v.  North  Ameri- 
ca L.  Ins.  Co.  40  Md.  580,  17  Am.  Rep.  634 — 
Johns  V.  Adams,  2  Wyo.  196. 

3174.  Instructions  do  not  become  part  of 
the  record  because  copied  in  the  transcript 
and  marked  by  the  clerk  as  filed,  when  they 
are  not  incorporated  in  a  bill  of  exceptions 
and  authenticated  by  the  signature  of  the 
judge.  Glune  v.  United  States,  159  U.  S. 
590,  16  Sup.  Ct.  Rep.  125,  40:  269 
Cited  in  Blake  v.  United  States,  18  C.  C.  A. 


117,  33  D.  S.  App.  376,  71  Fed.  287 — ^Lincoln 
Sav.  Bank  &  8.  D.  Co.  ▼.  Allen,  27  C.  C.  A- 
89,  49  U.  S.  App.  498,  82  Fed.  150 — Sparr 
V.  United  States.  31  C.  C.  A.  211.  69  U.  S. 
App.  663,  87  Fed.  710 — Stemenberg  ▼.  Mall- 
hos,  39  C.  C.  A.  411,  99  Fed.  46 — ^Borrego 
V.  Territory,  8  N.  M.  478,  46  Pac.  349. 

Orders. 

3175.  The  certificate  of  the  clerk  append- 
ed to  the  order,  remanding  the  petitioner 
for  a  writ  of  habeas  corpus,  made  upon 
reconsideration  of  the  case  in  the  court  be- 
low, makes  such  order  part  of  the  record. 
CrandaU  v.  Nevada,  131  U.  S.  Ixxxiii  Appx. 
and  18: 744 

3176.  The  certificate  of  the  clerk  below, 
subsequent  to  his  usual  return  to  a  writ 
of  error,  will  make  an  additional  order  a 
part  of  the  record.  Crandall  v.  Nevada,  6 
Wall.  35,  18:  744 

Findings;  report  of  Jndge. 

Requisites    of   Record    as   to    Findings 
Generally,  see  infra,  V.  o. 

3177.  The  findings  required  by  the  stat- 
ute, when  stated  by  the  court,  are  part 
of  the  record  without  any  action  of  the 
parties;  and  errors  of  law  arising  on  them 
need  not  be  presented  by  exceptions.  Nick- 
erson  v.  Merchants'  S.  S.  Co.  (The  S.  C. 
Tryon)  105  U.  8.  267,  26:  1026 

3178.  Upon  a  second  appeal  from  the 
court  of  claims,  the  findings  of  fact  at  the 
first  trial  and  the  original  petition,  an 
amended  petition  having  been  substituted 
therefor,  form  no  part  of  the  record.  Union 
P.  R.  Co.  V.  United  States,  116  U.  a  402, 
6  Sup.  Ct.  Rep.  631,  29:  677 
Cited  In  Nashua  ft  L.  B.  Corp.  r.  Boston  it  L. 

R.  Corp.  9  C.  C.  A.  473,  21  U.  S.  App.  50, 
61  Fed.  242. 

3179.  The  report  of  the  judge  who  tries 
the  case  at  nisi  prius  containing  a  state- 
ment of  the  facts  is  not  to  be  considered 
a  part  of  the  record  for  the  purpose  of 
determining  whether  the  case  is  a  proper 
one  for  exercise,  by  the  Supreme  Court  of 
the  United  States,  of  its  appellate  jurisdic- 
tion over  state  courts,  where  the  judgment 
is  rendered  upon  a  general  verdict  and  the 
report  is  mere  matter  in  pais  to  regulate  the 
discretion  of  the  court  as  to  the  propriefly  of 
granting  relief  or  sustaining  a  motion  for 
a  new  trial.  Inglee  v.  Coolidge,  2  Wheat. 
363,  4: 261 
Cited  in  United  States  v.  Taylor,  147  U.  8.  700, 

87    L.    ed.    337,    IS    Sup.    Ct.    Rep.    470 — 
Fleming  v.  Clark,  12  Alien,  198. 

Opinion. 

For  Purpose  of  Showing  Jurisdiction  on 
Error  to  State  Court,  see    supra, 
2351-2369. 
Requisites    of   Record   as    to    Opinions 
Generally,  see  infra,  V.  n. 

3180.  The  opinion  of  the  court  forms  no 
part  of  the  record.  Mobile  y.  Eslava,  16 
Pet.  234,  10:  948 
Cited  In  Mobile  v.  Bmanuel,  1  How.   101,  11 

L.   ed.   63. 

3181.  Th»  opinions  of  the  court  giyen  in* 
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ddentally  in  the  progress  of  the  trial  are 
no  part  of  the  record  unless  made  so  by 
bill  of  exceptions.  Be  la  Croix  y.  Ghamber- 
laia,  12  Wheat.  599,  6:  741 

3182.  The  opinion  forms  no  part  of  the 
record,  and  the  appellate  court  must  look 
to  the  exceptions  raised  as  the  only  ques- 
tions for  its  consideration.  Gordon  v.  Long- 
est, 16  Pet.  97,  10:  900 
Cited  In  Mobile  T.  Emanuel,  1  How.  102,   11 

L.  ed.  63. 

3183.  The  opinion  of  the  court  below  is 
no  part  of  the  record,  although  required 
by  Rule  8,  §  2,  to  be  annexed  to  and  trans- 
mitted with  it.  England  v.  fiebhardt,  112 
U.  S.  502,  6  Sup.  a.  Rep.  2^7,  28:811 
Cited  in  Teller  7.  United  SUtes,  49  C.  C.  A. 

284,  111  Fed.  121. 

—  Editorial  note. 

[Opinion  of  court  below  as  part  of  record. 
15  LJLA.  798.]  45:  281 

Petition   for  writ  of  error. 

For  Purpose  of  Showing  Jurisdiction  on 
Error  to  State  Court,  see  supra, 
2372-2375. 

3184.  A  petition  for  writ  of  error  is  not 
part  of  the  record.  Warfield  v.  Chaffe,  91 
U.  S.  690.  23:  383 
Cited  In  Clark  ▼.  Peonsylvania,  128  U.  S.  397, 

32  L.  ed.  488,  9  Sup.  Ct.  Rep.  113 — Manning 
T.  French,  133  U.  S.  193,  33  L.  ed.  586,  10 
Sup.  Ct.  Rep.  258 — Butler  ▼.  Gage,  138  U. 
8.  56,  34  Li.  ed.  871,  11  Sup.  Ct.  Rep.  285— 
Leeper  v.  Texas,  139  U.  S.  467,  85  L.  ed.  227, 
11  Sup.  Ct.  Rep.  377. 

Citation. 

3185.  A  citation  is  not  necessarily  a  part 
of  the  record,  and  the  fact  of  its  having 
been  issued  and  served  may  be  proved 
aliunde.     Hudgins  y.  Kemp,  18  How.  530, 

15:511 
loberarity  v.  Byrne,  5  How.  295,       12:  159 
Cited  In  Hudgins  v.  Kemp,  18  How.  537,  If 
L.  ed.   514 — Otis   V.   Rio  Grande,   1   Woods. 
697,  Fed.  Cas.  No.  10,614 — Peaslee  v.  Peas- 
lee.  147  Mass.  180,  17  N.  B.  506. 

e.  What  Should  he  Included  in. 

What  should  be  Included  in  Bill  of  Excep- 
tions, see  infra,  V.  s,  6. 

Neeessity  of  Including  Agreed  Statement  of 
Facts,  see  infra  V.  r. 

Including  Instructions  in  Record,  see  infra, 
333^338. 

Neeessity  or  Propriety  of  Bringing  up  Evi- 
dence, see  infra  3315-3332. 

How  Much  Evidence  Should  be  Brought  up, 
see  infra,  3333,  3334. 

See  alio  infra,  3219. 

3186.  If  the  court  of  claims  refuses  to 
find  as  prayed,  the  prayer  and  refusal  must 
be  made  part  of  tne  record,  so  that  this 
court  can  determine  whether  the  question 
is  one  so  necessary  to  the  decision  of 
the  case  that  it  will  send  it  back  for  such 
finding.  Mahan  t.  United  States,  14  Wall. 
109,  20: 764 
Cited  in  DrlseoU  v.  United  SUtes,  18  Ct.  CI. 


8187.  Exception  to  the  introduction  of 
affidavits  which  are  not  included  in  the  rec- 
ord must  be  overruled.  Germania  F.  Ins. 
Co.  V.  Boykin  (Insurance  Co.  v.  Boykin)  12 
Wall.  433«  20:  442 

3188.  Where  the  only  errors  assigned  de- 
pend upon  the  terms  of  a  contract  which 
are  not  in  the  record,  the  judgment  will  be 
affirmed.  Red  River  Cattle  Co.  v.  Sully,  144 
U.  S.  209,  12  Sup.  Ct  Rep.  809,  36:  407 
Cited  in  Lincoln  Lucky  ft  L.  Mia.  Co.  v.  Hen- 
dry, 9  N.  M.  166,  50  Pac.  330. 

3189.  The  proceedings  upon  examination 
of  a  survey  of  a  California  private  land 
claim,  under  the  act  of  1860,  where  objec- 
tions are  interposed  by  an  interested  party, 
should  appear  in  the  record,  so  that  this 
court  can  know  whether  the  parties  have 
been  permitted  to  contest  the  suorey  before 
the  court  below.  United  States  r.  Estudillo, 
1  Wall.  710,  17:  702 

Statutes. 

3190.  Public  laws  of  the  state  may  be 
read  in  this  court,  but  private  laws  and 
special  proceedings  are  governed  by  a  differ- 
ent rule.  They  are  matters  of  fact,  and  this 
court  cannot  go  into  an  inquiry  as  to  their 
existence,  upon  the  writ  of  error,  unless  they 
are  found  in  the  record.  Leland  v.  Wilkin- 
son, 6  Pet.  317,  8:  412 

/.  What  must  he  Shown  hy. 

Nonreviewability  on  Error  to  State  Court  ol 

Questions  not  Involved  in  Record,  see 

sunra.  III.  d,  9,  j.  (2),  (d). 
As  to  Taking  of  Bond,  see  infra,  4174. 
Matter  Occurring  Pending  Appeal,  see  infra, 

5197. 
Lack   of   Authority   to   Appear,   see    infra, 

4977. 
Necessity  for  Bill  of  Exceptions  to  Present: 

Error  Apparent  on  the  Record,  see  in? 

fra,  3427-3433. 
Necessity   that  Error  Appear  on   the   Rec* 

ord  to  be  Reviewable,  see  infra,  4256- 

4267. 
What  Record  in  Criminal  Case  Must  Show, 

see  Criminal  Law,  226-228. 
See  also  infra,  5636. 

3191.  Questions  cannot  be  imported  into 
a  cauee  which  the  record  does  not  show  were 
raised  in  the  court  below  and  rulings  asked 
thereon,  so  as  to  give  jurisdiction  to  the  Su- 
preme Court  under  the  act  of  March  3, 
1891.  Ansbro  v.  United  States,  159  U.  S. 
695,  16  Sup.  Ct  Rep.  187,  40:  310 
Cited  in  Cornell  v.  Green,  168  U.  S.  80,  41  D^ 

ed.  78,  16  Sup.  Ct.  Rep.  969— Zadlg  v.  Bald- 
win, 166  U.  S.  488,  41  L.  ed.  1088,  17  Sup. 
Ct.  Rep.  639 — ^Muse  v.  Arlington  Hotel  Co. 
168  U.  B.  435,  42  L.  ed.  532,  18  Sup.  Ct. 
Rep.  109 — Henkel  v.  Cincinnati,  177  U.  8. 
171.  44  L.  ed.  721,  20  Sup.  Ct.  Rep.  573 — 
Cincinnati,  H.  &  D.  R.  Co.  ▼.  Thiebaud,  177 
U.  S.  620,  44  L.  ed.  913,  20  Sup.  Ct.  Rep. 
822 — Baltimore,  C.  k  A.  R.  Co.  v.  Ocean 
City.  170  U.  S.  681.  45  L.  ed.  384,  21  Sup. 
Ct.  Rep.  918 — Richards  v.  Michigan  C.  R. 
Co.  186  U.  S.  470,  46  L.  ed.  1259,  22  Sup. 
Ct.  Rep.  942 — ^McCutcheon  v.  Hall  Capsule 
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Co.  41  C.  C.  A.  496,  101  Fed.  548— Breese  v. 
United  States,  45  C.  C.  A.  537,  106  Fed.  682. 

3192.  To  obtain  a  reversal  of  a  judgment 
it  is  necessary  that  the  facts  upon  which 
such  reversal  is  claimed  should  appear  from 
the  records  sufficiently  to  be  passed  upon. 
New  York  &  C.  Min.  S.  &  Co.  v.  Eraser,  130 
U.  S.  611,  9  Sup.  Ct.  Rep.  665,  32:  1031 
Cited  in  Allis  v.  United  States,  156  U.  S.  123. 

39  L.  ed.  94,  15  Sup.  Ct.  Rep.  86 — Van  Gun- 
den  V.  Virginia  Coal  k  I.  Co.  3  C.  C.  A. 
296,  8  U.  S.  App.  229,  52  Fed.  840— South- 
western Virginia  Improv.  Co.  r.  Frarl,  7  C. 
C.  A.  150,  8  U.  8,  App.  444,  58  Fed.  172— 
Thorn  V.  Plttard,  10  C.  C.  A.  356,  8  U.  S. 
App.  597,  62   Fed.  236. 

3193.  The  fact  that  the  exception  was 
seasonably  taken  must  appear  affirmatively 
in  the  record.  United  States  v.  Carey,  110 
U.  S.  51,  3  Sup.  Ct.  Rep.  424,  28:  67 

3194.  Where  no  exceptions  appear  in  the 
transcript,  except  such  as  appear  from  the 
minutes  of  the  clerk,  this  court  cannot  take 
any  notice  of  them.  Young  v.  Martin,  8 
Wall.  354,  19:  418 
Cited  In  Baltimore  ft  P.  R.  Co.  ▼.  Sixth  Presby. 

Chnch,  91  U.  S.  188,  23  L.  ed.  262— Hanna 
y.  Maas,  122  U.  S.  26,  30  L.  ed.  1118,  7 
Sup.  Ct.  Rep.  1055— Lewis  v.  Wilson,  151 
U.  S.  554,  38  L.  ed.  268,  14  Sup.  Ct.  Rep. 
419 — Duncan  v.  Atchison,  T.  k  S.  F.  R.  Co. 
19  C.  C.  A.  206,  44  U.  S.  App.  427,  72  Fed. 
812 — Putnam  v.  Putnam,  8  Arls.  190,  24 
Pac.  320. 

3195.  To  render  an  exception  available  in 
this  court,  it  must  affirmatively  appear  that 
the  ruling  excepted  to  affected,  or  might 
have  affected,  the  decision  of  the  case. 
Florida  R.  Co.  v.  Smith,  21  Wall.  255, 

22:  513 

Cited  In  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Phipps, 

60  C.    C.  A.  316,   125  Fed.  480 — Powers  v. 

People,  42  111.  App.  430 — Newcomb  v.  White, 

5  N.  M.  488,  23  Pac.  671. 

Jurisdictional  facts. 

Necessity  of  Showing  that  Jurisdiction- 
al Amount  is  Involved,  see  supra, 
I.  f,  4,  c. 

Reversal  for  Failure  to  Show,  see  in- 
fra, 5189. 

Facts  as  to  Federal  Question,  see  su- 
pra, III.  d,  9,  k. 

Showing  of  Federal  Jurisdiction  Gener- 
ally, see  Courts,  V.  c.  11. 

See  also  supra,  758;  infra,  4548,  4549. 

3196.  The  facts  on  which  jurisdiction  of 
the  courts  of  the  United  States  rests  must 
in  some  form  appear  in  the  record  of  all 
suits  prosecuted  before  them.  Re  Smith,  94 
U.  S.  455,  24:  165 
Cited  in  Grace  v.  American  Cent.  Ins.  Co.  109 

U.  S.  283,  27  L.  ed.  935,  3  Sup.  Ct.  Rep.  207 
^Smlth  V.  McNeal,  109  U.  S.  431,  27  L.  ed. 
987,  3  Sup.  Ct.  Rep.  319 — Continental  L. 
Ins.  Co.  V.  Rhoads,  119  U.  8.  239,  30  L.  ed. 
380,  7  Sup.  Ct.  Rep.  193 — Fishback  v.  West- 
em  U.  Teleg.  Co.  161  U.  S.  100,  40  L.  ed. 
631,  16  Sup.  Ct.  Rep.  506 — Giles  v.  Harris. 
189  U.  S.  501,  47  L.  ed.  918,  23  Sup.  Ct 
Rep.  639 — ^Winchester  v.  United  States,  14 
Ct.  CI.  46 — Duncan  v.  United  States,  18  Ct 


Cl.  25^*— Woolrldge  v.  McKenna,  8  Fed.  6T7 
— Spring  V.  Domestic  Sewing  Mach.  Co.  IS 
Fed.  448— Eaton  v.  Calhoun,  15  Fed.  158^ 
Hampton  v.  Truckee  Canal  Co.  9  Sawy.  88S» 
19  Fed.  2 — ^Kunkel  v.  Brown,  39  C.  C.  A. 
667,  39  Fed.  594 — Fife  ▼.  Whlttell.  102  Fed. 
539 — Sawyer  v.  Rector,  5  Dak.  128,  37  N. 
W.  741— Gould  v.  Jacobson,  58  Mich.  291» 
25  N.  W.  194— Werx  ▼.  Werz,  11  Mo.  App. 
36 — ^Thompson  v.  Southern  R.  Co.  130  N.  C. 
142,  41  N.  E.  9. 

3197.  Where  the  jurisdiction  of  the  Uni- 
ted States  courts  does  not  affirmatively  ap- 
pear in  the  record,  it  is  the  duty  of  the  ap- 
pellate court  to  dismiss  or  remand  the  cause 
as  justice  may  require.  Turner  v.  Farmers^ 
Tx)an  &  T.  C<f  106  U.  S.  552,  1  Sup.  Ct.  Rep. 
519,  27:  273 
Cited  In   Craswell  ▼.  Belanger,  6  C.   C.  A.  2» 

15  U.  S.  App.  104,  56  Fed.  630 — Colhum  ▼. 
Hill,  41  C.  C.  A.  474,  101  Fed.  607. 

3198.  Failure  of  the  record  to  show  di- 
verse citizenship  of  plaintiff  and  defendant 
resulted  in  the  dismissal  of  the  writ  of 
error  with  costs.  Winchester  v.  Jackson,  3 
Cranch,  614,  2:  516 
Cited  in  McNutt  ▼.  Bland,  2  How.  22,  11  L.  ed. 

164 — Donaldson  ▼.  Hasen,  Hempst.  424  Fed. 
Cas.  No.  3,984 — Spelgle  v.  Meredith,  4  Bias. 
126,  Fed.  Cas.  No.  13,227. 

3199.  The  Supreme  Court  of  the  United 
States,  of  its  own  motion,  will  deny  the  ju- 
risdiction of  the  courts  of  the  United  States, 
in  all  cases  coming  before  it  upon  writ  of 
error  or  appeal,  where  such  jurisdiction 
does  not  affirmatively  appear  in  the  re<*ord 
on  which  it  is  called  to  act.  Parker  ▼. 
Ormsby,  141  U.  S.  81,  11  Sup.  Ct  Rep.  81 2» 

35:  654 
Colorado  Cent.  Consol.  Min.  Go.  v.  Turck, 
150  U.  S.  138,  14  Sup.  Ct.  Bep.  35, 

37:  103O 
Cited  in  Benjamin  ▼.  New  Orleans,  169  U.  S. 
163,  42  L.  ed.  702,  18  Sap.  Ct.  Bep.  298 — 
Giles  y.  Harris,  189  U.  S.  App.  501,  47  L.  ed. 
918,  28  Sup.  Ct.  Rep.  639 — Minnesota  ▼. 
Northern  Securities  Co.  194  U.  S.  63,  48  L^ 
ed.  877,  24  Sup.  Ct.  Rep.  598 — ^American 
Freehold  Land  ft  Mortg.  Co.  ▼.  Thomas,  12 
L.R.A.  690,  47  Fed.  561 — ^Wetherby  v.  Stln- 
son,  10  C.  C.  A.  245,  18  U.  S.  App.  714, 
62  Fed.  176 — Benjamin  ▼.  New  Orleans,  20 
CCA.  592,  41  U.  S.  App.  178,  74  Fed. 
418 — Skinner  ▼.  Barr,  77  Fed.  818 — Dexter. 
H.  k  Co.  ▼.  Say  ward,  84  Fed.  300 — Murphy 
▼.  Payette  AIluTlal  Gold  Co.  98  Fed.  821 — 
Smith  r.  Packard,  89  C.  C.  A.  299,  98  F^ed. 
797 — Portage  City  Water  Co.  v.  Portage,  102 
Fed.  771— Re  Plotke,  44  C.  C  A.  286,  104 
Fed.  967— Tsschuck  t.  Mead,  47  Neb.  267» 
66  N.  W.  428. 

3200.  A  record  on  appeal  from  the  over- 
ruling of  a  motion  to  dismiss  a  suit  in  th* 
circuit  court  on  the  ground  that  it  had  no 
jurisdiction  for  the  reason  that  one  of  the 
parties  was  a  resident  and  citizen  of  the 
District  of  Columbia  and  others  citizens  and 
residents  of  Maryland  ia  insufficient  when  it 
does  not  appear  on  what  ground  the  motion 
was  overruled.  Kearney  v.  Denn  ex  denu 
Sansbury,  15  Wall.  51,  21:  41 
Cited  in  Osbom  y.  Michigan  Air  Una  B.   Cec 

2  Flipp.  506,  Fed.  Cas.  No.  10,594. 
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Hatters  as  Co  evidence.  ^ 

Matters  as  to  Evidence  in  Record  Gen- 
erally, see  infra,  V.  1. 
See  also  'infra,  3217,  3570. 

3201.  The  fact,  that  testimony  was  ob- 
jected to  and  received,  does  not  oblige  this 
court  to  consider  it;  the  record  not  show- 
ing that  the  objection  was  overruled,  and 
exception  taken.  Laber  v.  Cooper,  7  Wall. 
,S65,  19:  151 
Cited  in    Wllllngham   v.  State,   21   Fla.   784 — 

Ortiz  V.  State.  30  Fla.  270,  11  So.  611. 

3202.  On  exceptions  to  decisions  which 
overrule  objections  to  questions  put  to  a 
vitness,  the  answers  of  the  witness  should 
be  riven.     Nailor  v.  Williams,  8  Wall.  107, 

19:  348 
Olted  In  Lovell  v.  Davis,  101  U.  8.  648.  25  L. 
ed.  945 — Phceniz   Ins.  Co.  y.  Moog,  78  Ala. 
309,  56  Am.  Rep.  31. 

3203.  An  assignment  of  error  based  upon 
the  exclusion  by  the  trial  court  of  an  an- 
swer given  in  the  deposition  of  a  witness  to 
t  particular  question  will  be  disregarded  on 
appeal  if  the  answer,  or  the  full  substance 
of  it,  is  not  set  forth  in  the  record,  in  ap- 
propriate form  for  examination.  Shauer 
?.  Alterton,  151  U.  8.  607,  14  Sup.  Ct.  Rep. 
442,  38: 286 
Cited  In  Backstaff  v.  Russell  k  Co.  151  U.  S. 

636,  38  L.  ed.  296,  14  Sup.  Ct.  Rep.  448 — 
Whitney  v.  Fox,  166  U.  8.  645,  41  L.  ed. 
1148,  17  Sup.  Ct.  Rep.  713— Atchison,  T. 
&  S.  F.  R.  Co.  V.  Phipps,  60  C.  C.  A.  316, 
125  Fed.  480. 

3204.  Where  a  witness  testifies  in  person, 
the  rule  that  an  assignment  of  error  based 
upon  the  exclusion  of  an  answer  to  a  par- 
ticular question  in  a  deposition  will  be  dis- 
regarded, unless  the  record  sets  forth  the 
answer  or  its  full  substance,  does  not  apply. 
Buckstaff  V.  Russell  ft  Go.  151  U.  S.  626, 
14  Sup.  Ct.  Rep.  448,  38:  292 
Cited  tn  Orlget  v.  Hedden,  156  XT.  8.  235,  39 

L.  ed.  133.  15  Sup.  Ct.  Rep.  92— -Whitney 
V.  Fox,  166  U.  8.  645,  41  L.  ed.  1148,  17 
Sup.  Ct  Rep.  713 — United  States  ex  rel. 
Coquard  v.  Indian  Grave  Drainage  District 
29  C.  C.  A.  582,  57  V.  8.  App.  416,  85  Fed. 
931 — Hoffman  v.  Mayaod,  85  C.  C.  A  261, 
93  Fed.  177. 

3205.  Where  the  objections  against  a  deed 
were  that  the  deed  and  the  certificate  bore 
upon  their  face  evidence  of  fraud,  but 
what  those  marks  of  fraud  were  is  not 
stated,  this  court  cannot  inquire  whether 
the  deeiaion  admitting  the  deed  was  right. 
Thomas  y.  Lawson,  21  How.  331,       16:  82 

3206.  If  the  exception  is  to  the  refusal  of 
an  interrogatory  in  a  deposition,  the  rec- 
ord must  show  that  the  answer  related  to  a 
material  matter  involved;  or,  if  no  answer 
was  given,  the  record  must  show  the  offer 
of  the  party  to  prove  by  the  witness  par- 
ticular facts,  and  that  such  facts  were  ma- 
terial. Florida  R.  Co.  v.  Smith,  21  Wall. 
255,  22:  513 
Hornbuckle  y.   Stafford,   111   U.   S.   389,   4 

Sup.  Ct.  Rep.  515,  28:  468 

TVompson  v.  First   Nat.   Bank,   111   U.   S. 

529,  4  Sup.  Ct.  Rep.  689,  28:  507 

dM  In  Thompson  v.  First  Nat.  Bank,  111  U. 


8.  586,  28  L.  ed.  510,  4  Sup.  Ct  Rep.  689-^ 
Shaner  v.  Alterton,  151  U.  S.  617,  38  L.  ed. 
289,  14  Sup.  Ct  Rep.  442— Buckstaff  v. 
Russell  it  Co.  151  U.  S.  636,  38  L.  ed.  296, 
14  Sup.  Ct  Rep.  448 — German  Ins.  Co.  v.. 
Frederick,  7  C.  C.  A.  127,  19  U.  S.  App.  24, 
58  Fed.  149— Ladd  v.  Missouri  Coal  &  Mln. 
Co.  14  C.  C.  A.  248.  82  U.  S.  App.  93,  66. 
Fed.  882 — United  States  ex  rel.  Coquard  v. 
Indian  Grave  Drainage  District,  29  C.  C.  A. 
581,  57  U.  8.  App.  416,  85  Fed.  931— Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Phipps,  60  C.  C.  A. 
316,  125  Fed.  480— United  States  v.  Never- 
son,  1  Mackey,  168. 

3206a.  If  the  testimony  of  witnesses  on. 
the  trial  of  a  claim  for  a  Mexican  grant  is 
alleged  to  be  unworthy  of  belief,  the  record 
should  show  some  reason  to  justify  the 
court  in  rejecting  it.  United  States  v. 
Johnson,  1  Wall.  326,  17:597 

3207.  Error  can  be  assigned  in  this  court 
on  an  exception  to  the  exclusion  of  oral 
proof  of  facts,  although  the  record  does  not 
show  that  any  witness  was  actually  called 
to  the  stand  to  give  the  evidence  or  that 
any  one  was  present  who  could  have  been 
called  for  that  purpose  if  the  court  had  de- 
cided in  favor  of  admitting  it,  where  there 
is  nothing  otherwise  to  indicate  bad  faith, 
in  the  offer  of  such  evidence.  Scotland 
County  V.  Hill,  112  U.  S.  183,  5  Sup.  Ct. 
Rep.  93,  28:  692- 
Cited  In  Powell  v.  Pennsylvania,  127  U.  8.  688, 

32  L.  ed.  258,  8  Sup.  Ct.  Rep.  1257 — ^Rocke- 
feller V.  Merritt,  35  L.R.A.  637,  22  C.  C.  A. 
618,  40  U.  8,  App.  666,  76  Fed.  914— Murry 
V.  Burrls,  6  Dak.  182,  42  N.  W.  25 — United 
States  V.  Alexander,  2  Idaho,  391,  17  Pac. 
746 — ^Peacock  v.  State,  50  N.  J.  L.  655,  14 
Atl.  893 — Currle  v.  Waver ly  &  N.  Y.  Bay  R. 
Co.  52  N.  J.  L.  394,  19  Am.  St  Rep.  452, 
20  Atl.  56 — Gunn  v.  Ohio  River  R.  Co.  30^ 
W.  Va.  179,  82  Am.  St  Rep.  842,  14  8.  E. 
465 — ^McGlnness  v.  State,  4  Wyo.  123,  31 
Pac.  978. 

Matters  as  to  Instructions. 

Presumption    as    to,    see    infra,    4156,.. 

4157. 
See  also  infra,  3713. 

3208.  When  complaint  is  made  of  the  in- 
structions of  the  court  given  or  refused,  the 
proof  of  the  facts  which  make  the  charge- 
erroneous  must  be  distinctly  set  forth,  or 
it  must  appear  that  evidence  was  given 
tending  to  prove  them.  It  is  not  sufficient 
to  show  that  the  judge  assumed  them  in  his 
charge  to  the  jury.  Worthington  v.  Mason,. 
101  U.  S.  149,  25:848. 
United  States  v.  Morgan,  11  How.  154, 

13*  643. 
Jones  V.  Buckell,  104  U.  S.  554,       26:841 
Distinguished  in  Pltcalm  v.  Philip  Hiss  Co.  51 
C.  C.  A.  326,  113  Fed.  496. 

Cited  In  Phoenix  Mut  L.  Ins.  Co.  v.  Raddln,. 
120  U.  8.  196,  30  L.  ed.  649,  7  Sup.  Ct.  Rep. 
500 — New  York,  L.  B.  k  W.  R,  Co.  v.  Madi- 
son, 128  U.  8.  527,  31  L.  ed.  260,  8  Sup.  Ct 
Rep.  246 — United  States  v.  Wingate,  44  Fed. 
131 — Hudmon  v.  Cuyas,  6  C.   C.  A.  384,  13. 
U.    8.    App.    443,    57    Fed.    358 — Southwest 
Virginia  Improv.   Co.   v.  Frari,   7    C.   C.  A.. 
151.  8  U.  8.  App.  444,  58  Fed.  172— Scaife  v. 
Western  North  Carolina  Land  Co.  30  C.  C. 
A.  663,  59  U.  8.  App.  28,  87  Fed.  310 — Stern-- 
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enberg  ▼.  Mallhos,  39  C.  C.  A.  411,  99  Fed. 
46 — Colximbus  Constr.  Co.  v.  Crane  Co.  41 
C.  C.  A.  191,  101  Fed.  66— South  Penn.  OH 
Co.  ▼.  Latshaw,  49  C.  C.  A.  479,  111  Fed. 
699 — Son  them  P.  Co.  v.  Arnett,  61  C.  C.  A. 
133,  126  Fed.  77 — People  ez  rel.  Straub  y. 
Boughton,  28  Colo.  26,  46  Pac.  132 — ^United 
States  Y.  McBrlde,  7  Mackey,  390 — ^Myrick 
Y.  Merritt,  22  Fla.  347— Downing  y.  State, 
10  Wyo.  378,  69  Pac.  264. 

3209.  Under  the  Utah  Code  of  Criminal 
Procedure  of  1878,  a  judgment  upon  a  ver- 
dict of  guilty  of  murder,  the  record  of  which 
states  that  the  court  charged  the  jury,  and 
does  not  contain  the  charge  in  writing,  nor 
show  that,  with  the  defendant's  consent,  it 
was  given  orally,  is  erroneous,  and  must  be 
reversed  on  appeal.  Hopt  v.  Utah,  114  U. 
S.  488,  5  Sup.  Ct.  Rep.  972,  29:  183 
Cited  in  Bassett  v.  United  States,   187  U.  8. 

502,  34  L.  ed.  763,  11  Sup.  Ct.  Rep.  166 — 
Territory  v.  Christensen,  4  Dak.  421,  31  N. 
W.  847. 

Matters  as  to  Jnry. 

Stipulation  Waiving  Jury,  see  infra,  V. 

q- 

3210.  It  is  not  necessary  that  the  tran- 
script of  the  record  should  contain  the 
names  of  the  jurors.  Owens  y.  Hanney,  9 
Cranch,  180,  3:  697 

3211.  A  claim  that  a  jury  separated  be- 
fore the  verdict  was  returned  is  ineffectual, 
where  that  fact  does  not  appear  on  the  rec- 
ord, but  it  does  appear  that  a  sealed  verdict 
was  returned,  under  agreement  of  counsel 
for  both  parties,  in  open  court  and  in  the 
presence  of  the  defendant.  ■  Pounds  v. 
United  States,  171  U.  S.  85,  18  Sup.  a. 
Rep.   729,  43:62 

3212.  An  exception  to  the  permission  to 
a  juryman  to  take  notes  of  the  evidence  has 
nothing  to  rest  on,  where  the  record  does 
not  show  that  any  notes  were  taken.  Agnew 
V.  United  States,  165  U.  S.  36,  17  Sup.  Ct. 
Rep.  235,  41 :  624 
Cited  in  United  States  v.  Davis,  103  Fed.  470. 

Miscellaneous. 

3213.  An  absolute  judgment  for  defend- 
ants, rendered  on  a  verdict  in  their  favor, 
^'subject  to  the  opinion  of  the  court  upon 
the  points  reserved,"  will  be  reversed  and  a 
new  trial  awarded,  where  the  points  re- 
served and  the  opinion  of  the  court  thereon 
do  not  appear  on  the  record.  Smith  v.  Dela- 
ware Ins.  Co.  7  Cranch,  434,  3:  396 
Cited  in  Barge  v.  Haslam,  66  Neb.  669,  91  N. 

W.  628. 

3214.  Where  the  record  does  not  furnish 
means  of  ascertaining  what  services  were 
rendered  by  the  clerk  or  marshal,  nor 
whether  the  charges  allowed  were  or  were 
not  in  excess  of  the  amount  authorized  by 
law,  the  objection  that  their  fees  are  il- 
legal cannot  be  sustained.  Flanders  v. 
Tweed,  15  Wall.  450,  21 :  203 
Cited  in  Jefferson  v.  Burhans,  29  C.  C.  A.  485, 

68  U.  &  App.  686,  86  Fed.  963. 

3215.  The  decision  of  the  Land  Depart- 
ment in  granting  a  patent  cannot  be  re- 
viewed,  where   the   record   does   not   show 


what  questions  were  litigated  before  Um 
land  officers,  nor  contain  any  specifications 
as  to  what  the  rulings  of  the  officers  were  ia 
regard  to  any  particular  point.  Lansdale 
V.  Daniels,  100  U.  S.  113,  25:  587 

3216.  On  appeal  from  a  decree  of  a  district 
court  in  a  Isind  case,  where  it  does  not  ap- 
pear from  the  record  that  the  land  was  sit- 
uated in  the  district  where  the  judgment 
was  rendered,  this  court  will  reverse  such 
judgment.  Cervantes  v.  United  States,  16 
How.  619,  14:  1083 
Cited  in  Cervantes  v.  United  States,  3  Am.  L. 

Reg.    746,    Fed.    Cas.   No.    2,660 — Ferris    v. 
Coover,  10  Cal.  616. 

3217.  An  objection  that  the  wharf  where 
plaintiff  was  injured  was  not  a  public  wharf, 
and  that  plaintiff  was  a  mere  trespasser, 
cannot  be  sustained  where  the  reconi  con- 
tains no  evidence  on  the  point,  and  does 
not  state  whether  it  was  the  wharf  of  an 
active  steamlxMit  company,  where  all  travel- 
ers were  permitted  and  substantially  in- 
vited to  come  and  go;  whether  plaintiff 
was  there  upon  special  invitation  from 
someone  coxmected  with  the  wharf;  whether, 
by  public  use  and  general  permission,  he 
might  deem  himself  invited  to  be  there;  or 
whether  he  was  an  idler  without  pretense 
of  right  or  business, — and  the  question  was 
subnutted  on  a  charge  sound  in  general  prin- 
ciples, whether  the  wharf,  at  the  time  of 
the  accident,  was,  and  for  many  years  had 
been,  a  public  place  upon  which  all  people 
were  lawfully  permited  to  come  and  go,  and 
did  come  and  go  at  pleasure.  New  Or- 
leans, M.  A,  C.  R.  Co.  V.  Hanning,  15  Wall. 
649,  21:220 
Cited  in  United   States  v.  Wingate,  44    Fed. 

131. 

3218.  Jurisdiction  to  make  an  order  ex- 
onerating land  from  the  pajrment  of  de- 
linquent taxes,  under  authority  of  a  stat- 
ute especially  conferring  such  jurisdiction, 
is  disclosed  by  a  record  exhibiting  a  judg- 
ment of  exoneration,  made  by  a  court  of 
general  jurisdiction  in  a  judicial  proceeding 
between  the  applicant  and  the  state,  with 
exoneration  of  the  land  as  the  sabject- 
matter  of  consideration  and  the  state  rep- 
resented by  capable  counsel,  the  presence 
of  such  counsel  being  the  only  thing  re- 
quired by  the  statute  to  appear  of  record. 
Harvey  v.  Tyler,  2  Wall.  328,  17:  871 
Cited  in   Davis  v.   United   SUtes.   17   Ct.    CI. 

300 — Swan  v.  United  States,  19  Ct.  CI.  65 
— Hindman  v.  O'Connor,  64  Ark.  642,  IS 
L.B.A.  498,  16  S.  W.  1062~Morri8  v.  Doo- 
ley,  69  Ark.  487,  28  S.  W.  80 — Eaton  v.  St. 
Charles  Co.  8  Mo.  App.  186 — Wen  v.  Wers, 
11  Mo.  App.  82 — ^Fore  v.  Hoke,  48  Mo.  App. 
260 — Holmes  v.  Backner,  67  Tex.  109,  2  8. 
W.  462 — DeVaughn  v.  DeVaaghn,  10  Oratt. 
667 — ^Mayer  v.  Adams,  27  W.  Va.  232 — 
Davis  V.  Point  Pleasant,  32  W.  Va.  294,  9 
S.  E.  228. 

3219.  The  loss  of  the  jurisdiction  of  a 
state  court  by  the  pendency  of  a  petition  for 
removal  of  the  case  to  a  Federal  court  ia 
not  shown  by  a  record  on  writ  of  error, 
which  does  not  contain  the  grounds  of  thm 
petition  for  removal  or  the  petition  Jtaolf^ 
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and  where  the  fact  that  this  was  filed  ap- 
pears only  by  recital  and  by  the  opinion  of 
the  court.  Chappell  Chemical  &,  Fertilizer 
Go.  T.  Sulphur  Mines  Co.  172  U.  S.  474, 
19  Sup.  Ct.  Rep.  268,  43:  520 

g.  Filing  and  Docketing. 
1.  In  General, 

Docketing  of  Appeal  or  Writ  of  Error,  see 

supra,  IV.  h. 
Clerk's  Fees  for,  see  supra,  IV.  n. 
Withdrawing  Records  from  Files,  see  supra, 

3130. 
Docketing  and  Dismissing  Cause,  see  infra, 

vn.  h. 

See  also  supra,  1622,  2913. 

3220.  Where  the  plaintiff  in  error  or  ap- 
pellant is  entirely  free  of  laches  or  want  of 
diligence,  and  is  prevented  from  obtaining 
the  transcript  by  the  fraud  of  the  other 
party,  the  order  of  the  court,  of  the  contu- 
macy of  the  clerk,  the  court  may  grant  re- 
lief appropriate  to  the  case.  Green  v.  El- 
bert, 137  U.  S.  615,  11  Sup.  Ct  Rep.  188, 

34:  792 

3221.  In  a  California  land  case,  where 
the  United  States  is  a  party,  and  the  pend- 
dency  of  the  appeal  cannot  be  determined 
without  inspection  of  the  record,  appellants 
may  apply  to  the  clerk  or  district  attorney 
for  a  transcript  of  the  record  (12  Stat,  at 
L.  320).  United  States  t.  Gomez,  3  Wall. 
752,  18: 212 

3222.  It  is  not  the  duty  of  the  clerk  of  a 
state  court  to  transmit  to  the  United  States 
Supreme  Court  a  copy  of  the  record  of  a 
ease,  until  there  is  a  writ  of  error  to  which 
it  can  be  annexed.  Re  Ralston,  119  U.  S. 
613,  7  Sup.  Ct.  Rep.  317,  30:  506 
Cited  in  Miller  y.  Texas,  158  U.  S.  537,  38  L. 

ed.  813,  14  Sup.  Ct.  Rep.  874 — Smith  v. 
Perst,  14  C.  C.  A.  97,  80  U.  S.  App.  87,  66 
Fed.  709 — Wilminsrton  y.  Ricaud,  32  C.  C. 
A  579,  61  U.  S.  App.  626,  00  Fed.  214— 
Highland  Boy  Gold  Mln.  Co.  y.  Strlckley,  54 
CCA.  189,  116  Fed.  855 — SUte  y.  Mit- 
chelU  20  Fla.  316,  10  So.  746— Player  y. 
Bokenfohr,  40  Fla.  417,  24  So.  472. 

3222a.  a  motion  on  the  part  of  the  de- 
fendants in  error,  for  a  rule  upon  the  plain- 
tiff in  error  to  file  a  copy  of  the  record, 
OYemiled.     Boyd  ▼.  Scott,  11  How.  292, 

13:  701 


S.  Time  far, 

Tor  Docketing  Appeal   or  Writ  of  Error, 

see  supra,  2840-58. 
Time  for  Filing  Agreed  Statement  of  Facts, 

see  infra,   3406. 
WaiTer  of  Irregularity,  see  supra,  3059. 
Taking;  Second    Appeal    Where   Record    in 

First  was  not  Filed  in  Time,  see  supra, 

3105-7. 
Time  for  Taking,  Settling,  and  Filing  Bill 

of  Exceptions,  see  infra,  V.  s,  3. 


Docketing  and  Dismissing  Cause  for  Delay 

in  Filing,  see  infra,  VII.  h. 
See  also  infra,  3933. 

3223.  The  transcript  of  the  record  must  be 
filed  at  the  term  next  succeeding  the  is- 
suing of  the  writ  or  the  taking  of  the  ap- 
peal, in  order  to  bring  the  case  within  the 
jurisdiction  of  the  court.  Carroll  v.  Dor- 
sey,  20  How.  204,  15:  803 
Grigsby  v.  Purcell,  99  U.  S.  505,  25:  354 
Good  Intent  Tow-Boat  Co.  v.  Atlantic  Mut. 

Ins.  Co.    (The  Tornado)    109   U.  S.   110, 
3  Sup.  Ct.  Rep.  78,  27:  874 

Cited  In  Waxahachle  y.   Coler,   34   C.   C.   A. 
350,  92  Fed.  285. 

3224.  An  appeal  became  void  where  a 
copy  of  the  record  was  not  sent  to  this  court 
at  the  next  term,  and  the  citation  subse- 
quently issued  was  without  avail.  Castro 
V.  United  States,  3  Wall.  46,  18:  163 
United    States   y.    Gomez,    3    Wall.   752, 

18:  212 
Carroll  v.  Dorsey,  20  How.  204,  15:  803 
The   Virginia   v.   West,   19   How.   182, 

15:594 
Edmonson   v.   Bloomshire,   7    Wall.    306, 

19:  91 
The  Lucy  v.  United  States    (The  Lucy)    8 

Wall.  307,  19:  394 

Killian  v.  Clark,  111  U.  S.  784,  4  Sup.  Ct. 

Rep.  700,  28:  599 

Cited  in  United  States  y.  Vigil,  10  Wall.  426. 

19  L.  ed.  055 — Grigsby  y.  Purcell,  90  U.  S. 

506,  25  L.  ed.  354— Green  y.  Elbert,  137  U. 

S.  621,  34  L.  ed.  795,  11  Sup.  Ct.  Rep.  188^ 

West  Y.  Irwin,  4  C.  C.  A.  402,  9  U.  8.  App. 

547,  54  Fed.  420— Re  Barstow,  54  Ark.  552, 

16  S.  W.  574— Knight  Y.  Weiskopf,  21  Fla. 

163. 

3225.  Where  the  transcript  is  not  filed  at 
the  next  succeeding  term  after  the  appeal 
was  ti^en,  the  appeal  will  he  dismissed. 
Mesa   ▼.    United    SUtes,    2    Black,    721, 

17:  350 
Cited  In  Castro  y.  United  States,  3  Wall.  50, 
18  Lb  ed.  164 — Edmonson  y.  Bloomshire,  7 
Wall.  310,  19  L.  ed  92 — Grigsby  y.  Purcell, 
99  U.  8.  506,  25  L.  ed.  354 — Williams  Bros. 
Y.  SsYsge,  56  C.  C.  A.  648,  120  Fed.  498— 
Schleicher  y.  Range,  00  Tex.  457,  39  8.  W. 
279. 

3226.  The  Supreme  Court  of  the  United 
States  will  not  entertain  an  appeal  where 
the  transcript  of  the  record  is  not  filed  in 
that  court  at  the  term  next  succeeding  the 
taking  of  the  appeal,  unless  a  recognized 
satisfactory  excuse  for  the  laches  is  made. 
Richardson  y.  Green,  130  U.  S.  104,  9  Sup. 
Ct.  Rep.  443,  32:  872 
Norton  v.  Board  of  Comrs.  129  U.  S.  505,  9 

Sup.  Ct.  Rep.  331,  32:  784 

Fayolle  v.  Texas  P.  R.  Co.  124  U.  S.  519,  8 

Sup.  Ct.  Rep.  588,  31 :  533 

Hill  V.  Chicago  &  E.  R.  Co.  129  U.  S.  170, 

9  Sup.  Ct.  Rep.  269,  32:  651 
Small  V.  Northern  P.  R.  Co.  134  U.  S.  514, 

10  Sup.  Ct.  Rep.  614,  33:  1006 
Eyans  v.  State  Nat.  Bank,  134  U.  S.  330, 

10   Sup.  Ct.  Rep.   493,  33:  917 

Wauton  V.  De  Wolf,  142  U.  S.  138,  12  Sup. 

Ct.  Rep.  173,  35:  965 

Cited  in  EYans  y.  State  Nat  Bank,  184  U.  & 
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332,  33  L.  ed.  918,  10  Sup.  Ct.  Rep.  493— 
Small  ▼.  Northern  P.  R.  Co.  134  U.  S.  615. 
33  L.  ed.  1007,  10  Sup.  Ct.  Rep.  614 — Green 
V.  Elbert,  137  U.  S.  621,  34  L.  ed.  795,  11 
Sup.  Ct.  Rep.  188— Wauton  v.  De  Wolf,  142 
U.  S.  139,  35  L.  ed.  965,  12  Sup.  Ct.  Rep. 
173 — ^National  Bank  v.  Smith,  166  U.  S.  335, 
39  L.  ed.  443,  15  Sup.  Ct.  Rep.  368— Cook 
V.  Street,  163  U.  S.  682,  41  L.  ed.  317,  16 
Sup.  Ct.  Rep.  1200 — Nashua  &  L.  R,  Corp. 
▼.  Boston  &  L.  R.  Corp.  9  C.  C.  A.  473, 
21  U.  S.  App.  60.  61  Fed.  242— Stevens  v. 
Clark,  10  C.  C.  A.  383,  18  U.  S.  App.  584, 
62  Fed.  324 — Meyer  v.  Mansur  &  T.  Imple- 
ment Co.  29  C.  C.  A.  467,  52  U.  S.  App. 
474,  85  Fed.  875 — Walter  A.  Wood  Harvester 
Co.  V.  Ueldel,  4  N.  D.  432,  61  N.  W.  155— 
Talty  V.  District  of  Columbia,  20  App.  D.  C. 
492. 

3227.  A  transcript  must  be* filed  in  the 
first  six  days  of  the  term,  if  the  judgment 
or  decree  appealed  from  was  entered  thirty 
days  or  more  before  the  term,  else  the  de- 
fendant may  have  the  case  docketed  and 
dismissed.  The  rule  does  not  apply  where 
the  judgment  or  decree  was  entered  less 
than  thirty  days  before  the  term.  United 
States  V.  Boisdore,  7  How.  658,  12:  860 
United   States  v.  Fremont,   18   How.  30, 

15:302 

Cox  V.  United  States  ex  rel.  McGarrahan, 

131  U.  S.  c.  Appx.  and  19:  500 

3228.  If  the  case  is  not  docketed  and  dis- 
missed by  appellee,  the  appellant  is  in  time 
if  the  record  be  filed  during  the  return 
term.  Evans  v.  State  Nat.  Bank,  134  U.  S. 
330,  10  Sup.  Ct.  Rep.  493,  33:  917 
Cited  In  Chow  Loy  v.  United  States,  50  C.  C. 

A.  282,  112  Fed.  357 — Pender  v.  Brown,  56 
C.  C.  A.  647,  120  Fed.  497— Armljo  v.  Abey- 
tia,  6  N.  M.  538,  25  Pac.  777. 

3229.  The  transcript  of  the  record  may  be 
filed  at  any  day  during  the  term  succeed- 
ing the  taking  of  an  appeal  or  the  bringing 
of  a  writ  of  error,  if  appellee  or  defendant 
in  error  has  not  in  the  meantime  had  the 
cause  docketed,  and  dismissed;  but  it  can- 
not be  filed  after  the  expiration  of  such 
term.  Green  v.  Elbert,  137  U.  S.  615,  11 
SuD.  Ct.  Rep.  188,  34:  792 
Cited  in  Jacobs  v.  George,  160  U.  S.  417,  37 

L.  ed.  1128,  14  Sup.  Ct.  Rep.  159 — Berliner 
Gramophone  Co.  v.  Seaman,  47  C.  C.  A. 
633,  108  Fed.  717— Cronkhite  ▼.  Bothwell, 
8  Wyo.  742,  81  Pac.  400. 

3230.  Where  no  return  has  been  made  to 
a  writ  of  error  by  filing  the  transcript  of 
the  record  in.  the  Supreme  Court,  either 
before  or  during  the  term  of  the  court  next 
succeeding  the  filing  of  the  writ  in  the  cir- 
cuit court,  the  Supreme  Court  acquires  no 
jurisdiction  of  the  case  and  can  acquire 
none  under  that  writ,  the  writ  having  then 
expired,  and  it  must,  therefore,  be  dismissed. 
Caillot  V.  Deetken,  113  U.  8.  216,  5  Sup. 
Ct.  Rep.  432,  28:983 
Cited  in  Fayolle  v.  Texas  &  P.  R.  Co.  124  U 

S.  523,  31  L.  ed.  534,  8  Sup.  Ct.  Rep.  688 — 
Pender  v.  Brown,  56  C.  C.  A.  647,  120  Fed. 
497. 

3231.  Where  the  record  was  not  filed  with- 
in the  first  sixty  days  of  the  next  term  of 
this   court  after   the   allowance  of   appeal. 


nor  returned  within  the  term,  the  appeal 
was  dismissed.  German  v.  United  Siatps, 
5  Wall.  825,  18:  502 

3232.  Where  the  defendant  in  error  files  a 
copy  of  the  record  before  the  expiration  of 
the  time  allowed  the  plaintiff  to  file  it, 
and  the  plaintiff  afterwards  also  files  a 
copy,  within  the  time  prescribed,  the  copy 
filed  by  the  plaintiff  will  stand,  and  that 
filed  by  the  defendant  will  be  dismissed. 
Hartshorn  v.  Day,   18  How.  28,       15:  272 

Compntatlon  of  time. 

3233.  For  the  purpose  of  applying  the 
rule  that  the  transcript  must  be  filed  during 
the  term  next  succeeding  the  allowance  of 
the  appeal,  the  appeal  must  be  deemed  to 
have  been  taken  when  the  prayer  therefor 
was  allowed,  notwithstanding  any  subse- 
quent delay  in  giving  the  bond.  £dmona»oii 
v.  Bloomshire,  7  Wall.  306,  19:  91 
Cited  in  United  States  v.  Vigil,  10  Wall.  425, 

19  L.  ed.  956 — ^Edmondson  v.  Bloomshire, 
11  Wall.  387,  20  L.  ed.  45 — Gillette  v.  Ball- 
ard, 20  Wall.  574,  22  L.  ed.  388 — Grlgsby  v. 
Purcell.  99  U.  S.  607,  25  L.  ed.  354— Norton 
V.  Taxing  District,  129  U.  S.  506,  32  L. 
ed.  785,  9  Sup.  Ct.  Bep.  331— Idaho  &  O. 
Land  Improv.  Co.  v.  Bradbury,  132  U.  S. 
612,  33  L.  ed.  436,  10  Sup.  Ct.  Eep.  177— 
Evans  v.  State  Nat.  Bank,  134  U.  S.  332,  33 
L.  ed.  918,  10  Sup.  Ct.  Rep.  493 — The  Spark 
V.  Lee  Choi  Chum,  1  Sawy.  716,  Fed.  Cas. 
No.  13,206 — Taxaymon  v.  Twombley,  6  Sawv. 
82  Fed.  Cas.  No.  13,810 — ^Woolridge  v.  Mc- 
Kenna,  8  Fed.  664 — Be  Barstow,  64  Ark. 
553,  16  S.  W.  574 — Bradley  v.  Gait,  7  Mac- 
key,  617. 

3234.  A  proceeding  by  representatives  of 
a  deceased  appellant  to  become  parties  to 
the  appeal  is  not  a  new  appeal  for  the  pur- 
pose of  applying  the  rule  that  the  tran- 
script must  be  Hied  during  the  term  next 
succeeding  the  allowance  of  appeal.  Ed- 
monson V.  Bloomshire,  7  Wall.  306,  19:  91 

What  excuses  delay. 

3235.  Where  there  are  several  appeals  in 
the  same  suit,  and  the  transcript  was  only 
filed  in  time  for  one  appeal,  the  fact  that 
the  clerk  of  the  lower  court  thought  that 
all  the  appeals  made  but  one  case,  and  that 
if  the  record  should  reach  the  appellate 
court  in  time  for  any  one  appeal  it  would 
be  in  time  to  make  all  of  the  appeals  valid, 
is  not  a  valid  excuse  for  the  delay.  Richard- 
son v.  Green,  130  U.  S.  104,  9  Sup.  Ct.  Rep. 
443,  32:  Il72 

3236.  The  supposition  that  the  clerk  of  a 
Federal  circuit  court  would  transmit  the 
transcript  of  record  to  the  Federal  Supreme 
Court  when  it  was  completed  is  not  a  satis- 
factory excuse  for  failure  to  file  the  record 
at  the  term  to  which  the  appeal  is  return- 
able. Wauton  V.  De  Wolf,  142  U.  S.  138, 
12  Sup.  Ct.  Rep.  173,  36:  965 


3237.  Exceptions  to  the  mle  that  in 
of  appeal  the  transcript  of  the  record  must 
be  filed  at  the  term  next  succeeding  the 
appeal  are  allowed;  as,  where  the  appel- 
lant without  fault  on  his  part  is  prevented 
from  obtaining  the  transcript  by  the  fraud 
of  the  other  party,  or  by  the  order  of  tba 
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court,  or  by  the  contumacy  of  the   clerk. 
Inited  SUtes  ▼.  Gomez,  3  Wall.  752, 

18:  212 
Cited  In    Turner   v.   Tapscott,   29   Ark.    319 — 

State  Nat.   Bank  v.   Cardwell,   1    Ind.   Terr. 

313,  37    S.   W.    103. 

3238.  Leave  to  file  a  certified  copy  of  the 
record  will  be  gi\'en  after  the  term  on  writ 
of  error  to  a  state  court  which  will  be  given 
the  same  effect  and  legal  operation  as  if 
returned  bv  the  clerk  of  the  state  court 
with  the  writ  of  error  where,  by  the  direc- 
tion of  the  state  court,  the  clerk  refused  to 
make  any  return  to  the  writs.  Ableman  v. 
Booth.  21  How.  506,  16:  169 

Cited  in  Green  v.  Elbert,  137  U.  S.  621,  34  L. 
ed.  795,  11  Sup.  Ct.  Rep.  188 — Hardesty  v. 
Hosmer,  4  App.  D.  C.  281 — Hammond  v. 
People,  32  111.  465 — People  ex  rel.  Glens 
Falls  Ins.  Co.  ▼.  Jackson  Circuit  Judge,  21 
Mich.  582,  4  Am.  Rep.  504— Boody  v.  Wat- 
ton,  64  N.  H.  173,  9  Atl.  794. 

Extension  of  time. 

3Z39.  A  certificate  from  the  clerk  of  the 
circuit  court  that  he  cannot,  consistently 
with  his  other  duties,  return  to  the  Supreme 
Court  a  transcript  of  the  record  within  the 
time  required  by  the  rule  is  not  sufficient 
ground  for  an  order  extending  the  time  for 
such  return.  Bulkley  v.  Honold  (Sturgess 
v.  Harrold)  18  How.  40,  15:  261 

Cited  in  Re  Barstow,  54  Ark.  552,  16  S.  W. 

S74. 


h.  What  Outside  the  Record  may  he 
Considered;  Extrinsic  Evidence, 

For  Purpose  of  Showing  Jurisdiction  on  Er- 
ror to  State  Court,  see  supra,  III.  d,  9,  U 

Certificate  as  to  Jurisdiction,  see  supra, 
920. 

Resorting  to  Petition  for  Writ  of  Error,  see 
supra,  927. 

See  also  infra,  3339,  3340,  8409,  3564. 

3240.  The  Supreme  Court  can  look  only  to 
the  record  to  ascertain  what  was  decided  in 
the  eourt  below.  Davis  v.  Packard,  7  Pet. 
276,  8:  684 
Cited   In    Holmes   ▼.    Jennison,    14    Pet.    629 

Appx.  10  L.  ed.  628  Appx. — Mann  y.  Thurs- 
ton, Dallam   (Tex.)  370. 

3241.  Nothing  can  be  considered  upon  a 
writ  of  error  except  what  appears  upon  the 
record.  Suydam  y.  Williamson,  20  How. 
427,  15:  978 
Arthurs  v.  Hart,  17  How.  6,  16:  30 
Storm  v.  United  States,  94  U.  8.  76.  24:  42 
CHed  In  Upton  ▼.  McLaughlin,  105  U.  S.  644, 

26  L.  ed.  1199 — Betzer  ▼.  Wood,  109  U.  S. 
187,  27  L.  ed.  901,  3  Sup.  Ct.  Rep.  164-— 
England  y.  Oebhardt,  112  U.  S.  605,  28  L. 
ed.  812,  6  Sup.  Ct.  Rep.  287 — Wetmore  v. 
Rymer.  169  U.  S.  119.  42  L.  ed.  683,  18 
Bap.  Ct.  Rep.  298 — St.  Paul,  M.  k  M.  R.  Co. 
y.  Drake,  19  C.  C.  A.  254,  44  U.  S.  App. 
S71,  72  Fed.  947. 

8242.  Facts  to  prove  an  award  unreason- 
abk  which  do  not  appear  in  the  record  can- 
not be  noticed  by  an  appellate  court,  even  if. 


in  law,  they  are  sufficient  to  set  aside  the 
award.    Thornton  y.  Carson,  7  Cranch,  596, 

3:451 
Cited  in  York  ft  C.  R.  Co.  y.  Myers,  18  How. 

252.    15    L.    ed.    382 — llecker   y.    Fowler,    2 

Wall.    130,   17   L.  ed.   761. 

3243.  Upon  a  writ  of  error  to  a  territorial 
court  the  Supreme  Court  are  confined  to  the 
bill  of  exceptions,  or  questions  of  law  other- 
wise presented  by  the  record  and  upon  an 
appeal,  to  the  statement  of  facts  and  rulings 
certified  by  the  court  below,  llecht  v. 
Boughton,  105  U.  S.  235,  26:  1018 
Cited  in    Eilera   y.   boatman.   111   U.   S.   357, 

28  L.  ed.  455.  4  Sup.  Ct.  Rep.  432 — Grayson 
v.  Lynch,  163  U.  S.  473,  41  L.  ed.  232,  16 
Sup.  Ct  Rep.  1064 — Naeglln  v.  DeCordoba, 
171  U.  S.  640,  43  L.  ed.  316,  19  Sup.  Ct.  Rep. 
35 — Marshall  v.  Burtis,  172  U.  S.  635,  43 
L.  ed.  581,   19   Sup.   Ct  Rep.  290. 

3244.  The  lawfulness  of  the  conviction  and 
sentence  of  a  person  accused  of  crime  is  to  be 
determined  by  the  formal  record,  made  up 
and  transmitted  as  required  by  law,  of  what 
was  done  in  his  presence  at  the  trial  in  open 
court.  Ex  parte  affidavits  concerning  events, 
taken  since  the  entry  of  the  case  in  the  Su- 
preme Court,  cannot  be  considered.  Hopt 
V.  Utah,  114  U.  S.  488,  5  Sup.  Ct.  Rep.  972, 

29:  183 
Cited  in  Crowell  v.  Randell,  10  Pet  397,  9  L. 
ed.  469— Reed  v.  Marsh,  13  Pet  155,  10  L. 
ed.  104 — Scott  v.  Jones,  5  How.  376,  12  L. 
ed.  197 — Burke  v.  Smith  (Putnam  v.  New 
Albany  &  S.  C.  Junction  R.  Co.)  16  Wall. 
398,  21  L.  ed.  364 — England  v.  Gebhardt, 
112  U.  S.  505,  28  L.  ed.  812,  5  Sup.  Ct 
Rep.  287 — Krelger  v.  Shelby  R.  Co.  125  U. 
S.  44,  31  L.  ed.  678,  8  Sup.  Ct  752— Colum- 
bia Water  Power  Co.  y.  Columbia  Electric 
Street  R.  Light  ft  P.  Co.  172  U.  S.  488,  43  L. 
ed.  526,  19  Sup.  Ct.  Rep.  247 — Loeb  v.  Co- 
lumbia Twp.  179  U.  S.  482,  46  L.  ed.  287, 
21  Sup.  Ct.  Rep.  174 — Globe  Ins.  Co.  y. 
Cleveland  Ins.  Co.  14  Nat.  Bankr.  Reg.  325, 
Fed.  Cas.  No.  5,486 — Re  Foley,  76  ITed.  395 
— Haney  v.  Clark,  Burnett  (Wis.)  144 — 
Haney  y.  Clark,  1  Plnney  (Wis.)  302 — ^Ro- 
lette y.  Crawford  County,  1  Plnney  (Wis.) 
385. 

3245.  The  appellate  oourt  cannot  know 
what  evidence  was  given  to  the  jury,  unless 
it  is  spread  on  the  record  in  proper  legal 
manner.  That  which  is  certified  must  be 
considered  the  only  evidence  before  the 
court  below.  Fisher  v.  Cockerell,  5  Pet. 
248,  B:  114 

3246.  If  the  eourt  proceeds  to  judgment 
after  a  right  to  removal  is  shown  the  de- 
fendant is  not  bound  to  plead  to  the  juris- 
diction; and  on  writ  of  error  from  a  higher 
state  court,  without  the  petition  for  removal 
in  the  record,  the  superior  court  should  go 
behind  the  technical  record,  and  inquire 
whether  the  judgment  of  the  court  below  waa 
erroneous.    Kanouse  v.  Martin,  15  How.  198, 

14:  660 
Dietinguiahed  In  Pennsylvania   Co.  v.  Bender, 
148  U.   S.  260,  37   L.  ed.  442,  13   Sup.   Ct 
Rep.  591. 

Cited  In  Cooley  v.  Lawrence,  12  How.  Pr.  180 
— Burson  v.  National  Park  Bank,  40  Ind. 
177,  13  Am.  Rep.  285 — State  ex  rel.  Tod  v. 
Common    Pleas    Court    15    Ohio    St    388 — 
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Durham  ▼.  Southern  L.  I.  Co.  46  Tex.  188 — 
Henen  ▼.  Baltimore  &  O.  R.  Co.  17  W.  Va. 
890— Akerly  y.  Vllas,  24  Wis.  160,  1  Am. 
Bep.  166. 

3247.  In  determining  on  writ  of  error  to  a 
circuit  court  whether  the  suit  had  been 
properly  removed  to  that  court  from  a  state 
court  recitals  of  the  clerk  of  the  Federal 
court  cannot  be  considered,  and  the  question 
in  the  absence  of  any  bill  of  exceptions  or 
agreed  case  must  be  decided  on  the  papers 
sent  up  with  the  order  for  removal  and  those 
filed  in  support  of  the  motion  to  remand. 
Knapp  V.  Troy  &  B.  R.  Co.  20  Wall.  117, 

22:  328 
died  In  Texas  v.  Texas  ft  P.  R.  Co.  8  Woods, 

312,  Fed.  Cas.  No.  18,848 — Sessions  v.  Gould, 

11   C.  C.  A.  551,  26  U.  S.  App.  368,  63  Fed. 

lOOJ. 

32^8.  Reference  cannot  properly  be  had  to 
the  transcript  of  the  record  in  a  case  pend- 
ing in  another  court,  to  supply  defects  in 
the  record.  South  Carolina  v.  Wesley,  155 
U.  S.  542,  15  Sup.  Ct.  Rep.  230,  39:  254 

3249.  This  court  cannot  receive  pamphlets 
touching  the  question  in  controversy  in  a 
case,  unless  they  have  been  presented  in 
court  and  examined  by  the  other  party. 
Mitchell  v.  United  States,  8  Pet.  307, 

8:955 

3250.  In  deciding  the  question  of  the  juris- 
diction below  which  is  shown  by  the  certifi- 
cate of  the  Federal  circuit  court  to  have  been 
raised,  the  Supreme  Court  cannot  resort 
to  the  statements  in  the  certificate  for  the 
purpose  of  supplying  elements  of  decision 
which  it  could  not  properly  consider  in  an 
action  at  law  without  a  bill  of  exceptions. 
C.  H.  Nichols  Lumber  Co.  v.  Franson,  203 
U.  S.  278,  27  Sup.  Ct.  Rep.  102,  51 :  181 

Affidavits;  extrinsic  evidence. 

3251.  Affidavits  of  newly  discovered  evi- 
dence are  not  admissible  in  this  court  in  sup- 
port of  a  motion  to  set  aside  a  decree  of  re- 
versal and  remand  a  case  for  further  prepar- 
ation and  proof.  Russell  v.  Southard,  12 
How.  139,  13:  927 

3252.  Where  a  copy  of  the  writ  of  error, 
instead  of  the  original,  was  entered  in  the 
transcript,  this  court  received  affidavit  to 
show  that  the  original  had  been  destroyed  by 
fire  during  the  Civil  War.  Mussina  v.  Cav- 
azos,  6  Wall.  355,  18:  810 

3253.  Proof  that  papers  used  in  the  court 
below  have  been  lost  must  be  made  by  affi- 
davit. The  Grapeshot  v.  Wallerstein  (The 
Oranpshot)  7  Wall.  563,  19:  83 
died  in  Hardesty  v.  Hosmer,  4  App.  D.  C.  281. 

3254.  When  the  case  demands  it,  the  Su- 
preme Court  of  the  United  States,  like  other 
courts,  will  allow  facts  which  affect  its 
right  and  its  duty  to  proceed  in  the  exercise 
of  its  appellate  jurisdiction,  but  which  do 
not  appear  upon  the  record  before  it,  to  be 
proved  bv  extrinsic  evidence.  Kimball  v. 
Kimball/l74  U.  S.  158,  19  Sup.  Ct.  Rep. 
639.  43:  932 
Cited  In  Mossberg  v.  Nutter,  60  C.  C.  A.  99, 

124  Fed.  967. 


3255.  The  Supreme  Court  of  the  United 
States  is  compelled,  as  all  courts  are,  to  re- 
ceive evidence  dehors  the  record  affecting 
the  proceedings  in  a  case  before  them  on 
error  or  appeal, — such  as  the  death  or  trans- 
fer of  the  interest  of  one  of  the  parties. 
A  release  of  errors  may  be  filed  as  a  bar  to 
the  writ.  Ewell  v.  Fosdick,  134  U.  S.  500. 
10  Sup.  Ct.  Rep.  598,  33:  998 
Cited  In  Bolen  v.  Oumby,  63  Ark.  616,  14  S. 

W.  926 — Barnes  v.  Lynch,  9  Okla.  22.  59 
Pac.  995 — Bhrman  v.  Astoria  R.  Co.  26  Or. 
379,  38  Pac.  306 — Merrlam  v.  Victory  Mln. 
Co.  37  Or.  329.  60  Pac.  997. 

i.  Amendment;  PerfecUng, 

1,  In  General, 

See  also  supra,  3143;  infra,  3305,  3369. 

3256.  A  case  will  not  be  sent  back  to 
have  rejected  testimony  taken,  even  though 
this  court  may  be  of  opinion  that  it  should 
have  been  admitted.  Blease  v.  Garlington, 
92  U.  S.  1,  23:  521 

3257.  Where  an  inspection  and  compari- 
son of  original  documents  is  material  to  the 
decision  of  a  prize  cause,  the  Supreme 
Court  will  order  the  original  papers  to  be 
sent  up  from  the  court  below.  The  Elsineur, 
1  Wheat.  439,  4:  130 
Cited  in  Craig  v.  Smith,  100  U.  8.  230,  25  h. 

ed.  679. 

3258.  Where  the  appellant  selected  such 
of  the  papers  and  proofs  used  on  the  hearing 
below  as  he  thought  were  necessary,  and 
had  them  copied  into  the  transcript,  the 
court  will  order  that  he  file  in  this  court, 
as  part  of  the  record,  copies  of  such  papers 
omitted  as  the  appellee  deems  necessary,  or 
the  appeal  will  be  dismissed.  Florida  C.  R. 
Go.  V.  Schulte,  100  U.  S.  644,  25:  605 
Cited  in  Nashua  ft  L.  R.  Corp.  v.  Boston  ft  L. 

R.  Corp.  9  C.  C.  A.  476,  21  U.  S.  App.  50, 
61  Fed.  246 — Gregory  v.  Pike,  12  C.  C.  A. 
204,  21  U.  S.  App.  474,  64  Fed.  417 — Cun- 
ningham V.  Qerman  Ins.  Bank,  43  C.  C.  A. 
878,  2  N.  B.  N.  Rep.  689,  103  Fed.  933 — 
Norment  v.  Edwards,  6  App.  D.  C.  108 — 
Davis  V.  Harper,  14  App.  D.  C.  301 — ^WcrU 
V.  Werti,  20  App.  D.  C.  101. 

3259-40.  The  omission  of  the  record  to 
show  that  a  petition  for  a  w^rit  of  error  from 
the  circuit  court  was  filed  will  not  be  sup- 
plied on  motion,  where  it  is  not  shown  that 
a  writ  of  error  was  then  allowed  or  sued 
out,  while  it  does  appear  that  such  writ 
was  subsequently  allowed,  but  ^  afterwards 
abandoned'  and  the  present  writ  obtained 
from  the  Supreme  Court.  Chappell  v.  Unit- 
ed States,  160  U.  S.  499,  16  Sup,  Ct.  Rep. 
397,  40: 610 

2.  Am,endm.ent9. 

Of  Appeal   or   Writ  of  Error,   see   supra, 

IV.  m. 
Of  Bill  of  Exceptions,  see  infra,  V.  s.  7. 
See  also  infra,  3284. 

3261.  The  record  cannot  be  amended  in 
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the  Supreme  Court  of  the  United  States  to 

•how  citizenship  necessary  to  jurisdiction; 

but  the  circuit  court  may  in  its  discretion 

allow  it  to  be  done  when  the  case,  gets  back 

there,   if    such   citizenship    existed    at    the 

commencement  of  the  suit.     Continental  L. 

Ins.  Co.  ▼.  Rhoads,  119  U.  S.  237,  7  Sup. 

Ct  Rep.  193,  30:  380 

Cameron  v.  Hodges,  127  U.  S.  322,  8  Sup. 

Ct  Rep.  1154,  32:  132 

Ererhart  v.  Huntsville  Female  College,  120 

U.  S.  223,  7  Sup.  Ct.  Rep.  555,        30:  623 

Halstead  t.  Buster,  119  U.  S.  341,  7  Sup. 

Ct  Rep.  276,  30:  462 

Menard  v.  Goggan,  121  U.  S.  253,  7   Sup. 

Ct  Rep.   873,  3ft:  914 

Johnson  v.  Christian,  125  U.  S.  642,  8  Sup. 

Ct  Rep.  989,  1135,  31 :  820 

Metcalf  V.  Watertown,  128  U.  S.  586,  9  Sup. 

Ct  Rep.   173,  32:  543 

Oittd  In  Menard  ▼.  Ooggan,  121  U.  8.  253,  30 

Lb  ed.  014,  7  Snp.  Ct  Rep.  873 — Johnson  y. 

Christian,   125  U.   S.  644,   31   L.  ed.   820,   8 

8qp.   Ct.   Bep.   080 — Metcalf   y.   Watertown, 

128  U.  B.  588,  32  L.  ed.  544,  0  Sup.  Ct.  Rep. 

173 — Chapman  y.  Barney,  120  U.  8.  682,  32 

L.  ed.  801,  0  Sup.   Ct.   Rep.  426 — Brock  y. 

Northwestern  Fuel  Co.  130  U.  8.  843,  32  L. 

ed.   006.   0    Sup.    Ct   Rep.   552 — ^Halstcd   y. 

Buster,  140  U.  8.  273,  36  L.  ed.  484,  11  Sup. 

Ct  Bep.   782 — Denny  y.   Pironl,   141   U.   S. 

124,  85  li.  ed.  658,   11  Sup.  Ct  Rep.  066— 

Mexican  Nat.  R.  Co.  y.  DaYldson,  157  U.  S. 

208.  30  L.  ed.  678,  15  <Sup.  Ct.  Rep.  563 — 

Great    Southern    Eire    Proof    Hotel    Co.    y. 

Jones,  177  U.  S.  454,  44  L.  ed.  844,  20  8up. 

Ct.  Bep.  600 — ^Walte  y.  Santa  Cruz,  184  U. 

8.  325,  46  L.  ed.  567,  22  Sup.  Ct  Rep.  327 

— Ylcksburg   Waterworks    Co.    y.    Vlcksburg, 

185  U.  S.  68,  46  L.  ed.  810,  22  Sup.  Ct  Rep. 

585— Simon  y.  House,  46  Fed.  818 — Betzoldt 

Y.  American  Ins.  Co.  47  Fed.  707 — Craswell 

Y.  Belanger,  6  C.  C.  A.  8,  16  U.  S.  App.  104, 

56  Fed.  531 — Metcalf  y.   Watertown,   16  C. 

C.  A.  38,  34  U.  8.  App.  107,  68  Fed.  860— 

Brlgel  Y.  Tug  BlYer  Coal  k  Salt  Co.  78  Fed. 

17 — Insurance  Co.  of  N.  A.  y.  SYendsen,  74 

Fed.   348— yV'hltworth   y.   Illinois   C.  B.    Co. 

107  Fed.  660 — Eau  Claire  y.  Payson,  48  C. 

C.  A.  600,  100  Fed.  678— -.Watson  y.  Bonfils, 

53  C.    C.   A.   530,   116  Fed.    161 — Ex   parte 

Mansfield.  11  App.  D.  C.  663. 

3262.  This  court  will,  upon  certificate  ot 
the  clerk  below,  allow  transcript  to  be 
•mended  by  inserting  the  entry  of  judg- 
ment of  the  court  below,  where  it  was  en- 
tered before  the  sranting  of  the  writ  of 
error  and  was  inaoYertently  omitted  by  the 
clerk.    Stitt  t.  Huidekoper,  17  Wall.  384, 

21:  644 
Woodward  v.  Brown,  13  Pet  1,  10:  31 

3263.  Amendments  to  the  record  may  be 
allowed  by  the  Supreme  Court  under  the 
judiciary  act  of  1780,  although  it  is  more 
usual  to  remand  a  case  to  the  court  below 
for  that  purpose,  except  where  the  amend- 
ments were  nuuie  by  consent.  Kennedy  v. 
Bank  of  Georgia,  8  How.  586,  12:  1209 
Cited  in  Udall  y.  The  Ohio,  17  How.  18,  15  L. 

ed.  43 — ^Warren  y.  Moody,  0  Fed.  673— Unit- 
ed States  Y.  Hopewell,  2  O.  C.  A.  513,  5  U. 
S.  App.  187,  51  Fed.  800— Fltchburg  R.  Co. 
Y.  Nichols,  20  C.  C.  A.  465.  50  U.  S.  App. 
280,  85  Fed.  870 — Burget  y.  Robinson,  50  C. 
C.  A.  263,  123  Fed.  265— Kansas  City  South- 
ern B.  Co.  Y.  Pmnty,  66  C.  C.  A.  167,  133 


Fed.  17 — Fred  Macey  Co.  y.  Macey,  68  C.  C. 
A.  367,  135  Fed.  720— Bz  parte  Mitchell,  87 
Me.  482,  32  Atl.  1015. 

3264.  The  rule  that  pennits  an  amend- 
ment of  the  record  nunc  pro  tunc  does  not 
apply  to  filing  a  certificate  of  a  question  as 
to  the  jurisdiction  of  a  circuit  court  of 
the  United  States  after  the  term  at  which 
the  case  was  decided  and  an  appeal  allowed. 
The  Bayonne,  150  U.  S.  687,  16  Sup.  Ct. 
Rep.  185,  40:  306 
Cited  In  Ansbro  y.  United  States,   150   U.   8. 

606,  40  L.  ed.  310,  16  Sup.  Ct.  Rep.  187— 
Chappell  Y.  United  States,  160  U.  8.  507,  40 
L.  ed.  513,  16  Sup.  Ct.  Rep.  807 — Merrltt 
Y.  Bowdoln  College,  167  U.  8.  745,  42  L.  ed. 
1200,  17  Sup.  Ct.  Rep.  006— New  York,  N. 
H.  k  U.  R.  Co.  Y.  Welsberg,  191  U.  8.  558, 
48  L.  ed.  301,  24  Sup.  Ct.  Rep.  844— FUhlol 
Y.  Torney,  104  U.  8.  358,  48  L.  ed.  1016,  24 
Sup.  Ct.  Rep.  608 — Reed  y.  Stanly,  89  Fed. 
434 — Reed  y.  Stanley,  38  C.  C.  A.  334,  97 
Fed.  524 — Chicago  Ins.  Co.  y.  Graham  & 
M.  Trunsp.  Co.  47  C.  C.  A.  322,  108  Fed. 
274 — Chamberlln  y.  Peoria,  D.  &  B.  R.  Co. 
55  C.  C.  A.  55,  118  Fed.  33. 

3265.  Where,  by  a  misprision  of  the  clerk 
of  the  circuit  court,  the  judgment  in  a  case 
brought  up  by  a  writ  of  error  had  not  been 
entered  according  to  the  declaration,  the 
Supreme  Court  allowed  an  amendment  with- 
out awarding  a  certiorari  in  the  circuit 
court.     Woodward  v.  Brown,  13  Pet.  1, 

10:31 
Cited  In  Hudglns  y.  Kemp,  18  How.  534,  15 
L.  ed.  512 — Tyson  y.  Belmont,  Fed.  Cas.  No. 
14,315a — ^Nashua  ft  L.  R.  Corp.  y.  Boston 
&  L.  R.  Corp.  0  C.  C.  A.  476,  21  U.  8.  App. 
50,  61  Fed.  245 — State  ex  rel.  Abrahams  v. 
Cross,  6  Ind.  388. 

3266.  Although  the  Supreme  Court  may, 
by  certiorari,  have  omissions  in  the  tran- 
script of  parts  of  the  record  supplied,  it 
cannot  correct  errors  in  the  record  as  it 
stands  in  the  state  court.  For  that  pur- 
pose application  must  be  made  to  the  state 
court,  and,  if  necessary,  the  Supreme  Court 
will  remand  the  case  in  order  that  the 
state  court  may  correct  its  own  record. 
Groodenough  Horseshoe  Mfg.  Co.  v.  Rhode 
Island  Horseshoe  Co.  131  U.  S.  ccxxviii.* 
Appx.  and  24:  368 

3267.  An  amendment  of  the  record  in  a 
criminal  case,  in  order  to  show  the  fact  of 
arraignment  and  the  pleas  of  the  defend- 
ant, may  be  ordered  at  a  subsecjuent  term 
pending  an  appeal  from  a  conviction,  and 
the  order  returned  to  the  appellate  court. 
Gonzales  y  Borrego  v.  Cunningham,  164  U. 
S.  612,  17  Sup.  Ct.  Rep.  182,  41 :  572 
Cited  in  Qorham  v.  Broad  River  Twp.  113  Fed. 

84. 

3268.  The  order  book  of  the  circuit  court 
may  be  amended  by  the  insertion  of  an  ap- 
peal, after  term,  at  the  judge's  direction. 
Uudgins  V.  Kemp,  18  How.  630,  15:  511 

Consent  of  parties. 

See  also  supra,  3263. 

3260.  An  amendment  of  the  record  may  be 
made  by  consent.  Mere  clerical  error  may 
be  amended  in  this  court  upon  clerk's  certifi- 
cate.    Motion  to  amend  the  transcript  by 
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inserting  certificate  of  clerk  should  be  made 
before  a  motion  to  dismiss  can  be  made  upon 
it  as  showing  irres^ularity  in  the  record  not 
apparent  on  its  face.  Hudgins  v.  Kemp, 
18  How.  530,  15:511 

Cited  in  Nashua  &  L.  R.  Corp.  ▼.  Boston  &  L. 

R.  Corp.  0  C.  C.  A.  476,  21  U.  S.  App.  50, 

61  Fed.  245. 

3270.  The  record  may  be  amended  by  con- 
sent to  show  that  defendant  was  a  citi- 
zen of  the  United  States,  for  the  purpose  of 
supporting  the  jurisdiction  of  a  Federal  cir- 
cuit court  of  a  suit  brought  by  an  alien. 
Hodgson  Y.  Bowerbank,  5  Cranch,  303, 

3:  108 
Cited  in  Glover  ▼.  Shepperd,  11  Blss.  580,  15 
Fed.  838. 

3271.  The  record  cannot  be  amended  here 
by  the  insertion  of  a  judgment  agreed  upon 
by  the  parties,  without  its  first  having  be- 
come the  judgment  of  the  district  court. 
Mordecai  v.  Lindsay,  19  How.  199,  15:  624 
Cited  in  Merrill  v.  Petty,  16  Wall.  846,  21  L. 

ed.  501 — Lee  v.  Kaufman,  3  Hughes,  134, 
Fed.  Cas.  No.  8,191 — Gold  Street  v.  Newton, 
2  Dak.  40.  3  N.  W.  811 — Dodd  v.  Una,  40  N. 
J.  Eq.  7i;$,  5  AU.  155. 

3,  Certiorari  to  Perfect  Record. 

See  also  supra,  2345,  3265,  3266. 

3272.  Motion  for  certiorari  will  not  be 
granted  when  it  appears  that  nothing  is 
omitted  from  the  record  which  is  of  record 
in  the  court  below.  Chicago  v.  Bigelow, 
131  U.  S.  xciii.  Appx.  and  19:  257 
Clark  v.  United  States,  131   U.  S.  Ixxxvi. 

Appx.  and  18:  916 

3273.  A  supplemental  record  was  certified 
to  the  Supreme  Court,  in  obedience  to  its 
writ  of  certiorari.  Liverpool  &  G.  W.  Steam 
Co.  V.  Phenix  Ins.  Co.  (The  Montana)  129 
U.  S.  397,  9  Sup.  Ct.  Rep.  469,  32:  788 
Cited  in  Jones  v.  Meehan,  175  U.  S.  29,  44  L. 

ed.  60,  20  Sup.  Ct.  Rep.  1 — Jackson  &  S. 
Co.  V.  Faj,  20  App.  D.  C.  115. 

3274.  This  court  will  grant  a  certiorari  to 
•the  court  below  to  send  up  the  record,  and 
will  not  hear  the  case  on  its  merits  upon  a 
copy  of  the  record.    Re  Dugan,  2  Wall.  134, 

17:  871 
Cited  In  Ex  parte  McCardle,  6  Wall.  324,  18 
L.  ed.  §17 — American   Constr.   Co.  v.  Jack- 
sonville, T.  &  K.  W.  B.  Co.   148  U.  8.  388, 
37  L.  ed.  492,  13  Sup.  Ct  Rep.  758. 

3275.  To  justify  this  court  in  returning  a 
cause  to  the  circuit  court  to  certify  its 
findings,  it  must  clearly  appear  that  the 
omission  to  state  such  findings  was  attrib- 
utable to  the  fault  or  neglect  of  the  court, 
■and  not  to  that  of  the  parties.  Winslow  v. 
Wilcox   (The  Osborne)   104  U.  S.  183, 

26:  693 

3276.  A  writ  of  certiorari  to  perfect  the 
record  on  an  appeal  from  the  circuit  court 
of  appeals  by  supplying  the  alleged  omis- 
sions does  not  operate  to  bring  the  case  be- 
fore the  United  States  Supreme  Court,  nor 
in  itself  to  add  any  support  to  the  appeal, 
which  must  stand  or  fall  according  as  the 


act  of  Congress  of  March  3,  1891,  chap.  517» 
§  6  (26  SUt.  at  L.  826,  U.  8.  Comp.  SUt 
1901,  p.  547)  did  or  did  not  allow  such  ap- 
peal to  be  taken.  Huguley  Mfg.  Co.  v. 
Galeton  Cotton  Mills,  184  U.  S.  290,  22 
Sup.  Ct.  Rep.  452,  46:  546 

3277.  A  writ  of  certiorari  to  bring  into 
the  record  the  exceptions  and  the  rulings 
of  the  highest  state  court  will  be  denied, 
where,  in  accordance  with  the  state  practice, 
after  verdict  and  before  judgment  in  the 
inferior  state  court  certain  exceptions  were 
sent  up  to  the  highest  state  court  for  iu 
opinion,  and  a  rescript  was  sent  down  over- 
ruling them,  whereupon  final  judgment  wasi 
entered  by  the  lower  court  upon  the  ver- 
dict, thus  leaving  the  entire  record  in  that 
court,  and  the  record  as  presented  shows 
clearly  and  fully  the  whole  case  upon  which 
the  Supreme  Court  is  called  upon  to  pass. 
McGuire  v.  Massachusetts,  3  Wall.  382, 

18:  164 

When  proper  remedy. 

3278.  The  remedy  to  supply  deficiencies  is 
by  certiorari,  and  not  by  motion  to  dismi^n. 
Missouri  K.  &  T.  R.  Co.  v.  Dinsmore.  108 
U.  S.  30,  2  Sup.  Ct.  Rep.  9,  27:  640 
United  States  v.  Gomez,  1  Wall.  690, 

17:  677 

Cited  In  Nashua  &  L.  R.  Corp.  v.  Boston  ft  U. 

R.  Corp.  9  C.  C.  A.  472,  21  U.  S.  App.  50. 

61  Fed.  241 — Judson  v.  Gage,  39  C.  C.  A. 

159,  08  Fed.  543. 

3279.  If  the  certificate  of  the  clerk  to  the 
transcript  sent  up  is  not  true,  the  remedy 
is  by  certiorari  to  supply  deficiencies,  and 
not  by  motion  to  dismiss.  Missouri  K.  &  T. 
R.  Co.  v.  Dinsmore,  108  U.  S.  30,  2  Sup. 
Ct.  Rep.  9,  27:  640 
Cited  In  State  v.  Tingler,  32  W.  Va.  548,  23 

Am.  St.  Rep.  830,  9  S.  B.  935. 

3280.  A  certiorari  is  not  the  proper 
method  to  have  the  findings  of  the  court 
of  claims  made  complete.  The  method  of 
obtaining  a  findfti^  of  facts  by  tliat  court 
is  an  order  of  this  court.  United  States 
V.  Child  (United  SUtes  v.  Adams)  9  Wall. 
661,  19:  808 
Cited  in  American  Constr.  Co.  v.  Pennsylvania 

Co.  148  U.  S.  380,  37  L.  ed.  490.  13  Sup.  Ct. 
Rep.  758 — Salomon  v.  United  SUtes,  7  Ct. 
CI.  494 — McKeever  v.  United  SUtes,  14  CC 
CI.  428 — Randolph  v.  Allen.  10  C.  C.  A.  362, 
41  U.  S.  App.  117.  73  Fed.  32— Styles  v. 
Tyler,  64  Conn.  473,  30  Atl.  lOS^Sulllvan 
V.  District  of  Columbia,  10  App.  D.   C.  215. 

3281.  A  certiorari  is  designed  to  bring  up 
some  part  of  the  record  not  included  in  the 
transcript.  It  is  not  a  proper  remedy  for 
the  neglect  of  the  clerk  to  append  his  cer- 
tificate to  the  transcript.  Hodges  t. 
Vaughan,  19  Wall.  12,  22:  46 
Cited  In  Meyer  v.  Mansur  &  T.  Implement  Co. 

29  C.  C.  A.  467,  52  U.  S.  App.  474,  85  Fed. 
876. 

For  what  errors  or  Irregularities. 

See  also  supra,  2262,  3150. 

3282.  Omissions    in    the    record    may    be 
'  brought  before  the  court  by  certiorari  by  ths 
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appellees.    Hoskin  v.  Fislter,  125  U.  S.  217. 

S  Sup.  Ct.  Rep.  834,  31:75 

Cited  in   Nashua  &  L.   R.  Corp.  v.   Boston  « 

L.  R.   Corp.  9   C.   C.  A.  47«.  21  U.   8.  App 

50,  61  Fed.  245 — ^We«t  v.  East  Coast  Cedar 

Co,  51  C.  C.  A.  416,  113  Fed.  742. 

3283.11   a  record   is   defective  or   incor 
lect,  the  errors  or  omissions  should  be  sug- 
gested in  this  court,  and  a  certiorari  moved 
to  bring  up  a  correct  record.     Stimpson  v. 
Westchester  R.  Co.  3  How.  533,  11:  722 

Doe  ex  dem.  Elmore  v.  Grymes,  1  Pet.  469, 

7:  224 
Hudgins  v.  Kemp,  18  How.  530,  15:  511 
United  States  v.  Gomez,  1  Wall.  690, 

17:  677 
Steams  v.  United  SUtes,  4  Wall.  1,  18:  451 
Cited  In  United  States  v.  Morgan,  11  How.  158. 
13  L.  ed.  645 — Oilman  v.  Ltbbey,  4  Cliff.  454, 
Fed.  Cas.  No.  5,445 — ^Nlcoll  v.  American  Ins. 
Co.  3  Woodb.  &  M.  537,  Fed.  Cas.  No.  10.25!) 
— Strain  ▼.  Gourdin,  2  Woods,  382,  11  Nat. 
Bankr.  Reg.  157,  Fed.  Cas.  No.  13,521 — 
Jacksonville  Street  R.  Co.  v.  Walton,  42  Fla. 
77,  28  So.  59 — State  v.  Tlngler,  32  W.  Va. 
548,  25  Am.  St.  Rep.  830,  9  S.  E.  935. 

3284.  This  court  may,  by  certiorari,  have 
omissions,  in  the  transcript,  of  parts  of  the 
record,  supplied,  but  cannot  correct  errors 
in  the  record  as  it  stands  in  the  state  court. 
For  that  purpose  application  must  be  made 
to  the  state  court,  and,  if  necessary,  this 
court  will  remand  the  case  in  order  that 
the  state  court  may  correct  its  own  record. 
Ooodenough  Horseshoe  Mf^.  Co.  v.  Rhode 
Island  Horseshoe  Co.  154  U.  S.  635,  Appx. 
and  14  Sup.  Ct.  Rep.  1180,  24:  368 

3285.  Where  the  judgment  was  the  final 
decision  of  the  highest  court  of  the  state 
in  which  a  decision  of  the  suit  could  be  had, 
the  omission  is  set  forth  in  the  record  the 
exceptions  and  the  rulings  of  a  higher  court, 
upon  whose  order  the  judgment  had  been 
entered,  is  no  deficiency  which  needs  to  be 
supplied  by  certiorari.  McGuire  v.  Massa- 
chusetts, 3  Wall,  382,  18:.  164 
€ited  In  Green  ▼.  Van   Buskerk,  8  Wall.  450, 

18  L.  ed.  245 — Slaughter-house  Cases,  10 
Wall.  291.  19  L.  ed.  020 — Atherton  v.  Fow- 
ler, 91  U.  8.  147,  23  L.  ed.  266 — Home  Ins. 
Co.  V.  Augusta,  93  V.  S.  121,  23  L.  ed.  826 
— Daniels  v.  Tearney,  102  U.  S.  418,  26  L. 
ed.  187 — ^Hanover  F.  Ins.  Co.  v.  Lewis,  22 
Fla.  671 — Bryan  v.  Bates,  12  Allen,  205 — 
Naver  t.  Thomas,  13  Allen,  574 — Brumagln 
T.  Chew,  21  N.  J.  Eq.  186. 

3288.  Certiorari  will  be  granted  upon  a 
aug^tion  that  the  citation  has  been  served, 
but  not  returned,  by  the  clerk  below,  with 
the  writ  of  error.  Field  v.  Milton,  3 
Tranch.  514,  2:  516 

Cited  In  State  ex  rel.   Fourth   Nat.   Bank   ▼. 

Johnson,  108  Wis.  625,  61  L.B.A.  68,  79  N. 

W.  1081. 

3287.  If,  in  certifying  the  record,  a  part 
of  the  evidence  has  been  omitted,  it  might 
he  certified  in  obedience  to  a  certiorari ;  but, 
in  such  a  case,  it  must  appear  from  the 
record  that  the  evidence  was  used  or  offered 
in  the  circuit  court.  Holmes  v.  Trout,  7 
^et.  171,  ^  8:  647 

3288.  Where  a  paper  offered  in  evidence 
U.  S.  Dijr.— 33 


by  the  defendants  has  been  omitted  in  the 
record,  which  may  be  important  to  the  de- 
'ision,  and  the  defendants  having  no  coun- 
sel, the  court  of  its  own  motion  ordered  the 
mse  to  be  continued,  and  a  certiorari  issued 
bo  the  circuit  court,  directing  it  to  supply 
the  omission.  Morgan  v.  Curtenius,  19  How. 
8,  15:  576 

Cited  In  Nashua  &  L.  R.  Corp.  v.  Boston  &  L. 

R.  Corp.  9  C.   C.  A.  476,  21  U.  S.  App.  50, 

61  Fed.  246. 

3289.  A  certiorari  to  bring  up  the  evi- 
dence may  be  granted,  although  it  appears 
that  the  case  was  disposed  of  on  demurrer 
to  the  bill,  if  the  record  has  not  been  print- 
ed in  full,  and  the  parties  do  not  agree  a«i 
to  what  it  contains.  Missouri,  K.  &  T.  R. 
Co.  V.  Dinsmore,  108  U.  S.  30,  2  Sup.  Ct. 
Rep.  9,  27:  640 

3290.  If  there  be  an  omission,  by  a  cleri- 
cal error,  of  part  of  the  charge  to  the  jury, 
and  a  copy  of  the  exceptions,  properly  certi- 
fied, is  produced,  the  plaintiff  in  error  will 
be  entitled  to  a  certiorari  in  order  to  sup- 
ply the  defect.  Stimpson  v.  Westchester 
R.  Co.  3  How.  553,  11 :  722 

3291.  A  writ  of  certiorari  may  issue  to  a 
circuit  court  to  bring  up  a  petition  for 
habeas  corpus  and  the  proceedings  and  ad- 
judications thereon  in  that  court.  Re  Lange, 
131  U.  S.  ccvii.  Appx.  and  21:872 
Cited  In  Ex  parte  Hung  Hang,  108  XT.  S.  553, 

27  L.  ed.  812,  2  Sup.  Ct.  Rep.  863 — State  ex 
rcl.  Fourth  Nat.  Bank  v.  Johnson,  103  Wis. 
625.  51  L.R.A.  68,  79  N.  W.  1081. 

3292.  When  the  state  of  the  record  did 
not  show  a  judgment  of  nonsuit  to  have 
been  entered,  although  the  bill  of  exceptions 
states  the  fact,  the  plaintiff  may  apply  for 
a  certiorari  to  bring  up  a  perfect  record, 
or  dismiss  the  writ  of  error  and  proceed  de 
novo.  Doe  ex  dem.  Elmore  v.  Grymes,  1  Pet. 
469,  7: 224 
Cited  in  Sowles  v.  United  States,  21  Fed.  223. 

3293.  In  an  action  where  the  declaration 
states  a  joint  cause  of  action  upon  a  judg- 
ment but  judgment  is  irregularly  ren- 
dered against  but  one  of  the  two  defendants 
a  writ  of  certiorari  was  issued  on  a  sug- 
gestion of  diminution  to  bring  into  the 
record  the  fact  that  an  alias  capias  was 
awarded  as  to  the  defendant  against  whom 
judgment  was  not  taken  and  the  action 
abated  as  to  him  upon  information  that  he 
was  not  an  inhabitant  of  the  district  where 
the  suit  was  brought.  Barton  v.  Petit,  7 
Cranch,  194,  3:  313 
Cited  In  American  Constr.   Co.  v.  Jacksonville, 

T.  &  K.  W.  R.  Co.  148  U.  S.  380.  37  L.  ed. 
490,  13  Sop.  Ct.  Rep.  758. 

3294.  Where  the  judgment  on  a  forth- 
coming bond  required  reversal  because  of  the 
reversal  of  an  original  judgment,  a  special 
writ  of  certiorari,  framed  so  as  to  be  ap- 
plicable to  the  case,  was  directed  to  the 
clerk  of  the  court  below,  to  certify  the  exe- 
cution recited  in  the  bond  on  which  the 
second  judgment  was  rendered.  As  the  pro- 
ceeding in  the  original  suit  form  no  part 
of  those  in  the  subsequent  suit,  a  certiorari 
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upon  a  suggestion  of  diminution  would  not 
answer  the  purpose.  Barton  ▼.  Petit,  7 
Cranch,    288,  3:  347 

Oiled  In  American  Constr.  Co.  t.  Jacksonville, 

T.  &  K.  W.  R.  Co.  148  U.  S.  380,  37  L.  ed. 

490,  13  Sap.  Ct.  Rep.  758. 

\llien  application  Is  made  in  time. 

3295.  A  motion  for  certiorari  to  complete 
the  record,  made  within  reasonable  time 
after  the  record  was  printed  and  counsel  had 
an  opportunity  to  see  it,  was  not  too  late. 
(Decision  made  under  Rule  32,  in  1851.) 
Bein  v.  Heath,  142  U.  S.  704,  12  Sup.  Ct. 
Rep.  992,  35:1174 

3296.  Certiorari  maj  be  awarded  on  sug- 
gestion of  diminution  of  the  record  even  at 
the  third  term,  but  if  the  cause  be  reached 
before  a  return  the  certiorari  will  not  be 
regarded  as  a  reason  for  a  continuance. 
Clark  T.  Hackett,  1  Black,  77,  17:  69 

3297.  When  it  appears  for  the  first  time 
on  the  argument  of  a  cause,  that  the  judg- 
ment appealed  from  is  not  in  the  record, 
the  court  of  its  own  motion  may  allow 
plaintiffs  in  error  a  certiorari,  and  time  to 
produce  a  certified  copy  of  it.  Sweeney  v. 
Lomme,  22  Wall.  208,  22:  727 

3298.  Where,  on  writ  of  error  from  the 
United  States  Supreme  Court,  the  transcript 
does  not  contain  all  the  necessary  papers, 
and  more  than  three  years  have  elapsed 
since  it  was  filed,  and  defendants  in 
error  have  not  moved  to  dismiss  the  case 
for  a  failure  to  comply  with  the  rules,  and 
the  case  has  been  submitted  on  both  sides 
on  the  merits,  a  writ  of  certiorari  may  issue 
on  the  application  of  the  plaintiff  in  error 
to  bring  up  the  papers  omitted  from  the 
transcript.  Redfield  v.  Parks,  130  U.  S. 
623,  9  SuD.  Ct.  Rep.  642,  32:  1053 
Cited  in  Teller  t.  United  States,  49  C.  C.  A. 

264,  111  Fed.  121 — ^West  v.   East  Coast  Ce- 
dar Co.  61  C.  C.  A.  416,  113  Fed.  742. 

3299.  A  motion  for  a  writ  of  certiorari  for 
diminution  of  the  record,  not  made  at  the 
first  term  as  required  by  rule  14  of  the 
United  States  Supreme  Court,  cannot  be 
granted  if  satisfactory  cause  for  the  delay 
is  not  shown.  Chappell  v.  United  States, 
160  U.  S.   499,   16   Sup.  Ct.  Rep.   397, 

40:510 

Who  may  make  retnrn. 

3300.  A  clerk  of  the  circuit  court  can 
make  a  return  to  a  writ  of  certiorari  ob- 
tained on  a  suggestion  of  diminution  of 
the  record,  directed  to  that  court,  and  re- 
turnable immediately.  Stewart  v.  Ingle,  9 
Wlipat.  526,  6:  151 
Cited  In  Worcester  ▼.  Georgia,  6  Pet  665,  8 

L.  ed.  502 — Deans  ▼.  Wllcoxon,  18  Fla.  649. 

j.  Printing  Record. 

Clerk's  Fee  for,  see  supra,  IV.  n. 

Costs  for,  see  infra,  IX.  f.  2. 

See  also  infra,  3755,  3839,  3948. 

3301.  A  cause  may  be  submitted  without 
printing  the  record, 'where  counsel  for  both 
parties  agree  that  the  same  questions  arising 


therein  have  been  decided  in  another  case 
between  the  same  parties,  on  the  same  facts, 
and  the  printing  of  the  record  will  involve 
an  onerous  and  unnecessary  expense.  Ore- 
gon R.  &  Nav.  Co.  V.  Oregonian  R.  Co.  145 
U.  S.  52,  12  Sup.  Ct  Rep.  814,  36:  620 

3302.  A  printed  copy  of  the  transcript  of 
record  from  a  circuit  court,  which  was 
printed  under  the  supervision,  direction, 
and  control  of  the  clerk  of  the  circuit  court 
of  appeals,  under  and  pursuant  to  the  rules 
of  that  court,  may  be  used,  without  being 
reproduced  in  manuscript,  bv  the  clerk  in 
furnishing  a  certified  copy  of  the  record  of 
the  case  as  required  by  rule  37  of  the  Su- 
preme Court  in  case  of  an  application  for 
certiorari  under  the  judiciary  act  of  March 
3,  1891,  §  6.  Toledo,  St  L.  &  K.  C.  R.  Co. 
V.  ContinenUl  Trust  Co.  176  U.  8.  219,  20 
Sup.  Ct.  Rep.  383,  44:  442 

IB.  PleadififfB* 

As  Part  of  Record,  see  supra,  3168,  3169. 

3303.  No  case  will  be  heard  in  the  United 
States  Supreme  Court  until  a  complete  rec- 
ord is  filed.  The  complaint  and  answers 
are  necessary  to  such  hearing,  and  unless 
the  record  contains  them  the  case  cannot 
be  heard.  Redfield  ▼.  Parks,  130  U.  S.  623, 
9  Sup.  Ct.  Rep.  642,  32:  1053 
Cited  In  Bumham  v.  North  Chicago  Street  K. 

Co.  30  C.  C.  A.  596,  69  U.  S.  App.  274,  87 
Fed.  169. 

3304.  Resort  may  be  had  to  the  pleadings 
and  opinion  in  determining  what  was  de- 
cided by  a  final  decree  of  a  United  States 
circuit  court  entered  after  receiving  the 
mandate  of  the  circuit  court  of  appeals  re- 
versing its  prior  decree  and  remanding  the 
case  with  instructions  to  dismiss  the  bill, 
where  from  such  decree  there  is  uncertainty 
as  to  what  was  really  decided.  National 
Foundry  &  Pipe  Works  ▼.  Oconto  Water 
Supply  Co.  183  U.  S.  216,  22  Sup.  Ct  Rep. 
Ill,  46:  157 
Cited  In  Yates  v.  Utlca  Bank,  206  U.  S.   184. 

61  L.  ed.  1016,  27  Sup.  Ct.  Rep.  646 — United 
States  ex  rel.  CoflTman  v.  Norfolk  &  W.  R. 
Co.  114  Fed.  686 — Stratton  v.  Essex  County 
Park    Commission,   145   Fed.   437 — Wood    ▼. 

Wood,  134  Ala.  666,  33  So.  347. 

« 

3304a.  Where  an  agreement  by  which  a 
person  consented  to  be  made  a  defendant  au- 
thorized any  amendments  in  pleadings  to  be 
prepared  and  served  during  the  action  or 
at  its  conclusion,  an  amendment  to  the  oom- 
plaint  filed  with  the  judgment  roll  ma^  be 
properly  treated  as  part  of  the  pleadings. 
Noonan  v.  Caledonia  Gold  Min.  Co.  121  U. 
S.  393,  7  Sup.  Ct  Rep.  911,  30:  1061 

Cited  In  Connor  v.  Nat  Bank,  7  S.  D.  442.  G4 

N.  W.  519. 

I.  Evidence. 

As  pnrt  of  Record,  see  supra,  2349,  S350» 

3166,  3170-2. 
Including   Evi^enrp   in   Bill   of  Ercentioni, 

see  infra,  3437,  3528^6,  S66S-A. 
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KaeMsity  of  Bill  of  Exceptions  to  Permit 

Review,  see  infra,  3449-52. 
Presumption  as  to,  see   infra,   VIII.   d,   4. 
Necessity  of  Reporting  Testimony,  see  Trial, 

9. 
See  also  infra,  8361,  3365,  3388,  3391,  3400, 

4514. 

3305.  It  was  not  improper  for  the  court 
below  to  permit  a  certificate  of  the  evidence 
adduced  on  the  trial  of  an  issue  sent  to  the 
law  side  of  the  court,  with  the  charge  of 
the  jury,  to  be  filed  and  made  part  of  the 
record  at  the  succeeding  term  after  that 
at  which  the  decree  was  entered.  Kerr  v. 
South  Park,  117  U.  S.  379,  6  Sup.  Ct.  Rep. 
801,  29: 924 

3306.  Upon  appeal  in  equity  to  the  su- 
preme court  of  Washington  territory,  where 
it  appears  certain  from  the  record  that 
it  contains  all  the  evidence,  the  evidence  is 
properly  certified,  under  Wash.  Ter.  Code, 
SS  451,  464.  Re  Parker,  120  U.  S.  737,  7 
Sup.  Ct.  Rep.  767,  30:818 

3307.  In  a  suit  brought  in  the  court  of 
claims,  undrr  a  special  statute  authorizing 
the  institution  of  a  suit  with  a  right  of  ap- 
peal to  the  Supreme  Court,  the  appeal 
will  as  to  the  bringing  up  of  the  evidence, 
be  governed  by  the  rules  arising  under  the 
general  jurisdiction  of  the  court.  McClure 
V.  United  SUtes,  116  U.  S.  145,  6  Sup.  Ct. 
Rep.  321,  29:  572 
Cited  Id  United  States  t.  CummiDg,  130  TJ.  S. 

455,  32  L.  ed.  1031,  0  Bap.  Ct.  Rep.  58a— 
Boyle  V.  United  States,  21  Ct  CI.  801. 

Documentary     evidence ;      depositions ; 
exhibits. 

Authentication   of   Exhibit,   see   supra, 

3142. 
As  Part  of  Record,  see  supra,  3165. 
Bringing  up,  by  Bill  of  Exceptions,  see 

infra,    3414,    3535,    3536. 
See  also  infra,  3499,  4125,  4127,  4132, 

4145. 

3308.  A  deposition  found  in  the  record 
of  the  court  below  with  the  clerk's  certifi- 
cate annexed  that  it  was  filed  after  trial, 
by  order  of  the  court,  is  open  to  every  ob- 
jection which  could  be  made  to  it  if  it  were 
not  found  in  the  record,  and  were  offered  for 
the  first  time  in  the  appellate  court,  in 
an  admiralty  case.  The  Samuel,  1  Wheat. 
9.  4:23 

8309.  Documents  emanating  from  the  ex- 
ecutive and  legislative  depa^me^ts  of  the 
f^vemment  may  be  judicially  noticed  on 
appeal,  though  they  were  not  incorporated 
in  the  findings  of  the  court  below.  New 
York  Indians  ▼.  United  States,  170  U.  S. 
1,  614,   18    Sup.    Ct    Rep.    531,    735, 

42:  927,    1l65 

3310.  Assignments  through  which  a  party 
derives  title  cannot  be  considered  on  ap- 
peal as  luiving  been  established  by  the  evi 
denoe  if  proved  by  parol  testimony,  unless 
tliat  fact  is  shown  by  a  note  on  tlie  min- 
utes or  on  the  exhibit  Kerr  ▼.  Watts,  6 
Wlieat  550,  5:  328 


3311.  Refusal  to  receive  a  deposition 
which  is  not  in  the  record  cannot  be  as- 
signed for  error,  as  it  cannot  be  said  to  be 
prejudicial.  Whitney  v.  Fox,  166  U.  S.  637, 
17  Sup.  Ct  Rep.  1003,  41:  1145 
Wood  V.  Fox,  166  U.  a  648,  17  Sup.  Ct. 

Rep.  1003,  41:  1149 

3312.  Copies  of  map  exhibits  may,  by  or- 
der of  the  court,  be  omitted  from  the  record 
in  an  original  case  in  the  Supreme  Court  of 
the  United  States,  provided  a  sufficient 
number  of  the  map  exhibits  are  furnished 
to  the  court  as  required  by  the  rules.  Cal- 
ifornia v.  Southern  P.  Co.  153  U.  S.  239, 
14  Sup.  Ct.  Rep.  1138,  38:  702 

3313.  Where  copies  of  patents  ofifered  in 
evidence  are  not  in  the  record,  an  excep- 
tion to  a  refusal  to  admit  them  in  evi- 
dence cannot  be  sustained.  Clement  v. 
Packer,  125  U.  S.  309,  8  Sup.  Ct.  Rep.  907, 

31:721 

Cited  in  Ladd  v.  Missouri  Coal  &  Mln.  Co.  14 

C.  C.  A.  248,  32  U.  S.  App.  03,  66  Fed.  882. 

3314.  Where,  in  a  suit  for  an  infringe- 
ment of  letters  patent  for  a  design  for 
a  carpet,  there  was  testimony  of  witnesses 
showing  such  infringement,  with  contradic- 
tory evidence  also,  and  a  piece  of  carpet 
containing  the  patented  design,  and  another 
piece  alleged  to  infringe,  were  exhibited  to 
the  court,  and  such  exhibits  are  not  pro- 
duced in  the  Supreme  Court,  no  error  can 
be  predicated  of  the  finding  b^  the  circuit 
court  that  its  use  was  an  infringement. 
Dodson  V.  Doman,  118  U.  S.  10,  6  Sup. 
Ct.  Rep.  946,  30:  63 

Necessity  or  propriety  of  bringing  np. 

What  Matters  must  be  Shown  by  Rec- 
ord, see  supra,   3201-7,   3217. 

See  also  supra,  3311-4;  infra,  3360, 
5378. 

3315.  Where  on  the  face  of  the  decree  it 
appears  that  a  case  was  disposed  of  on  de- 
murrer to  the  bill,  the  evidence  on  file 
is  not  necessary  for  the  hearing  of  the  bill. 
Missouri,  K.  &  T.  R.  Co.  v.  Dinsmore,  108 
U.  S.  30,  2  Sup.  Ct.  Rep.  9,  27:  640 
Cited  In  Nashua  &  L.  R.  Corp.  v.  Boston  &  L. 

R.  Corp.  0  C.  0.  A.  474,  21  U.  8.  App.  60, 
61  Fed.  243. 

3316.  The  record  should  not  set  out  the 
evidence,  where  the  only  exception  taken 
is  as  to  the  charge  of  the  court  to  the 
jury,  presenting  a  general  principle  of  law. 
Pennock  v.  Dialogue,  2  Pet.  1,  7: 327 
Cited  In  Grand  Trunk  B.   Co.  v.  Ives,  144  U. 

S.  414,  36  L.  ed.  488,  12  Sup.  Ct.  Rep.  679 
— Prichard  v.  Budd,  22  C.  C.  A.  610,  42  U. 
S.  App.  186,  76  Fed.  716 — ^Peden  v.  Moore, 
1  Stew.  &  P.  (Ala.)  81,  21  Am.  Dec  649 — 
Dugfflns  V.  Watson,  15  Ark.  121,  60  Am.  Dec. 
560— Oliver  v.  Phelps.  20  N.  J.  L.  185— 
Sloan  V.  Territory,  6  N.  M.  85,  27  Pac.  416 
— Eaton  V.  Oregon  B.  &  Nay.  Co.  22  Or.  500, 
30  Pac.  811. 

3317-18.  A  refusal  to  allow  a  clerk  to  take 
down  all  the  oral  and  written  evidence 
in  an  action  at  law  according  to  the  state 
practice,  is  proper  in  the  Federal  court, 
in  a  case  where  a  writ  of  error  instead  of 
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an  appeal,  lies  as  it  could  not  be  used  or 
affect  the  rights  of  the  parties  on  writ 
of  error.  Nor  can  a  party  complain  of 
such  refusal  when  he  enjoyed  the  benefit  of 
the  evidence  under  his  bill  of  exceptions. 
Phillips  V.  Preston,  5  How.  278,  12:  152 

Oited  In  Arthurs  v.  Hart,  17  How.  12,  15  L. 
ed.  32 — Whittenton  Mfg.  Co.  v.  Memphis  & 

O.  Elver  Packet  Co.  19  Fed.  281. 

I 

3319.  In  a  suit  brought  in  the  court  of 
claims;  under  a  special  statute  authoriz- 
ing the  institution  of  a  suit  with  a  right  ol 
appeal  to  the  Supreme  Court,  the  appeal 
will  be  governed  by  the  rules  applicable  to 
cases  arising  under  the  general  jurisdic* 
tion  of  the  court,  and  evidence  cannot 
be  brought  up  unless  provision  is  made  to 
the  contrary.  McClure  v.  United  States, 
116  U.   S.   145,   6   Sup.   Ct  Rep.   321, 

29:  572 
Oited  in  Union  P.  R.  Co.  v.  United  States,  116 
U.  S.  157,  29  L.  ed.  585,  0  Sap.  Ct.  Rep.  325 
— Hathaway  v.  First  Nat.  Bank,  134  U.  S. 
498,  33  L.  ed.  1006,  10  Sap.  Ct.  Rep.  608 — 
Williams  V.  United  States,  137  U.  S.  136,  34 
L.  ed.  698,  11  Sap.  Ct.  Rep.  43 — Stone  v. 
United  SUtes,  164  U.  £.  382,  41  L.  ed.  478, 
17  Sap.  Ct.  Rep.  71 — United  States  v.  New 
York  Indians,  173  U.  S.  471,  43  L.  ed.  771, 
19  Sup.  Ct.  Rep.  464 — United  SUtes  Nat. 
Bank  v.  National  Bank,  6  Okla.  180,  51  Pac. 
119. 

3320.  The  parol  testimony  heard  at  the 
trial  in  a  Federal  circuit  court  in  a  chan- 
cery case  should  appear  in  the  record  on 
appeal  to  the  Supreme  Court.  Conn  v. 
Penn.  5  Wheat.  424,  5:  125 
Cited  in  B lease  ▼.  Garllngton,  92  U.  S.  4,  23 

L.  ed.  522 — Appleton  v.  Ecaabert,  45  Fed. 
282— Re  De  Gottardl,  114  Fed.  342— South- 
ern Bldff.  &  L.  Asso.  v.  Carey,  117  Fed.  335 
— Harris  ▼.  Cole,  2  Fla.  401 — ^Recd  v.  Reed, 
114  Mass.  372. 

3320a.  In  a  claim  for  lands,  made  under 
a  Mexican  grant,  where  there  is  any  just 
suspicion  of  fraud  or  forgery,  the  defense 
should  be  made  below,  and  the  evidence  to 
support  the  charge  should  appear  on  the 
record.  United  States  v.  Johnson,  1  Wall. 
326,  17: 597 

3321.  Parol  evidence  given  in  the  district 
court  in  an  equity  proceeding  should  be  re- 
duced to  writing  and  appear  in  the  record. 
New  Orleans  v.  United  States,  5  Pet.  449, 

8:  187 
Blease  v.  Oarlington,  92  U.  S.  1,  23:  521 
Oited  in  Edison  Electric  Light  Co.  v.  United 
States  Electric  Lighting  Co.  45  Fed.  59 — 
Lloyd  T.  Pennle,  50  Fed.  11 — Muhlenberg 
County  V.  Dyer,  13  C.  C.  A.  65,  31  U.  S. 
App.  109,  65  Fed.  635 — Coosaw  Mln.  Co.  v. 
Farmers'  Mln.  Co.  67  Fed.  32 — ^Thomson- 
Houston  Electric  Co.  v.  Jeffrey  Mfg.  Co.  83 
Fed.  618 — Fayerweather  v.  Rltch,  89  Fed. 
629 — ^Parisian  Comb  Co.  v.  Eschwege,  92 
Fed.  721 — Meara  v.  Lockhart,  36  C.  C.  A. 
240,  94  Fed.  275— Maxim-Nordenfelt  Guns  & 
Ammunition  Co.  v.  Colt's  Patent  Firearms 
Mfg.  Co.  103  Fed.  30 — Massenberg  v.  Den- 
Ison,  46  C.  C.  A.  123,  107  Fed.  21--Re  De 
Gottardl,  114  Fed.  342. 

3322.  Where  the  evidence  has  not  been 
sent  up,  and  no  objections  were  made  to 
any  of  the  proof,  this  court  cannot  review 


the  decree  on  the  ground  that  it  is  asainst 
the  evidence.  Indiana  Southern  R.  Co.  t. 
Liverpool,  L.  k  G.  Ins.  Ck>.  109  U.  S.  168, 
3  Sup.  Ct.  Rep.  108,  27:895 

3328.  Since  the  Revised  Statutes,  under 
the  rules,  courts  are  not  obliged  to  permit 
the  examination  of  witnesses  orally  in  open 
court,  in  equity  cases.  If  it  is  done,  the 
testimony  must,  at  least  in  substance,  form 
part  of  the  record,  or  this  court  will  disre- 
gard it  and  the  objections  to  its  rejection, 
and  will  not  send  the  case  back  to  have  re- 
jected testimonv  taken.  Blease  ▼.  Garling- 
ton,  92  U.  S.  i,  23:  521 

Oited  in  Appleton  v.  Bcaubert,  45  Fed.  282 — 

Adee  v.  J.  L.  Mott  Iron  Works,  46  Fed.  39 — 

The  Phlladelphlan.  9  C.  C.  A.  55,  21  U.  8. 

App.  90,  60  Fed.  426 — Southern  Bldg.  St  L. 

Asso.  ▼.  Carey,  117  Fed.  334 — Smith  v.  To- 

sini,  1   S.  D.  638,  48  N.  W.   299— National 

Bank  y.  Lewis,  81  N.  Y.  19. 

3324.  An  exception  to  the  admissibility 
of  parol  proof  of  a  suit  brought  against 
one  defendant  is  not  available  upon  appeal, 
where  the  bill  does  not  state  any  of  the  pre- 
ceding evidence  in  the  case,  nor  the  pur- 
pose or  bearing  of  the  testimony  offered. 
Weems  v.  George,  13  How.  190,         14:  108 

3325.  An  exception  to  the  report  of  a 
commissioner  in  the  admiralty  that  he  al- 
lowed improper  and  immaterial  evidence 
to  be  introduced  cannot  be  considered  in 
the  absence  of  any  report  of  the  evidence 
objected  to.  La  Tourette  v.  Burton  (The 
Commander-in-Chief)  1  Wall.  43,        17:  609 

3326.  Where  a  court  errs  in  refusing  to 
direct  a  verdict  for  the  defendant,  if  he 
goes  on  with  his  defense,  and  puts  in  tes- 
timony of  his  own,  and  the  jury,  under  prop- 
er instructions,  finds  against  him  on  the 
whole  evidence,  he  cannot,  in  the  absence  of 
the  whole  evidence  on  the  record,  obtain  the 
reversal  of  the  judgment.  Grand  Trunk  R. 
Co.  V.  Cummings,  106  U.  S.  700,  1  Sup.  Ct. 
Rep.  493  ,  27:  266 
Oited  in  Accident  Ins.  Co.  v.  Crandal,   120  U. 

S.  530,  30  L.  ed.  742,  7  Sup.  Ct  Rep.  685 — 
Union  Ins.  Co.  v.  Smith,  124  U.  S.  424.  31 
L.  ed.  605,  8  Sup.  Ct.  Rep.  534 — Colombia 
&  P.  S.  R.  Co.  V.  Hawthorne,  144  U.  S.  2U0, 
36  L.  ed.  406,  12  Sup.  Ct.  Rep.  501— Bogk 
V.  Gassert,  149  U.  S.  23,  37  L.  ed.  634,  13 
Sup.  Ct.  Rep.  738 — Campbell  v.  Haverhill. 
155  U.  S.  612,  39  L.  ed.  281,  15  Sup.  Ct. 
Rep.  217 — ^Hennlng  v.  Western  U.  Teleg.  Co. 
48  Fed.  132 — Hunt  Bros.  Fruit  Packing  Co. 
V.  Cassldy,  3  C.  C.  A.  528,  7  U.  S.  App.  424. 
53  Fed.  260 — ^Travelers'  Ins.  Co.  v.  Ran- 
dolph, 24  C.  C.  A.  309,  47  U.  8.  App.  260. 
78  Fed.  759 — Union  Casualty  &  Shtrety  Co. 
V.  Schwerln,  26  C.  C.  A.  46,  42  U.  S.  App. 
514,  80  Fed.  639 — Mexican  C.  R.  Co.  ▼.  Glo- 
ver, 46  C.  C.  A.  338,  107  Fed.  360 — McCrea 
V.  Parsons,  50  C.  C.  A.  613,  112  Fed.  918 — 
Bowman  v.  Epptnger,  1  N.  D.  24.  44  N.  W. 
1000 — Main  v.  Aukam,  4  App.  D.  C.  57 — 
Territory  v.  Nellson,  2  Idaho,  617,  28  Pac. 
537 — Chamberlain  v.  Woodln,  2  Idaho,  645. 
23  Pac.  177 — Rhodlus  v.  Johnson.  24  Ind. 
App.  403,  50  N.  B.  942 — Greenfield  t.  John- 
son, 30  Tnd.  App.  130,  65  N.  B.  542 — Bara- 
bass  V.  Kabat,  91  Md.  58,  46  Atl.  337 — Bopp 
V.  New  York  Electric  Vehicle  Transp.  Co. 
177  N.  Y.  86.  69  N.  E.  122~Camey  ▼.  Dunl- 
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waji  35  Or.  134,  57  Pac.  192 — Core  v.  Ohio 
River  R.  Co.  38  W.  Va.  464,  18  S.  B.  596. 

3327.  The  accuracy  of  the  trial  court's 
conclusion  from  "written  proof,'*  that  it 
was  authorized  in  instructing  the  jury  that 
a  particular  plea  must  prevail,  cannot  be 
tested  upon  appeal  where  such  proof  does 
not  appear  in  the  record.    Anderson  v.  Bock, 

15  How.  323,  14:  714 

3328.  An  instruction  erroneous  in  that  it 
withdraws  from  the  jury  all  evidence,  if 
any  there  was,  of  a  common-law  marriage, 
cannot  be  held  immaterial  on  the  ground 
that  there  was  no  evidence  of  such  a  mar- 
riage, where  the  record  does  not  contain 
all  the  evidence.  Meister  v.  Moore,  96  U. 
8.  76,  24:  826 

3329.  Exceptions  to  the  refusal  of  the 
circuit  court  to  find  certain  facts  cannot 
be  considered,  where  the  testimony  is  not 
before  the  Supreme  Court  of  the  United 
States  on  appeal.  The  Nacoocnee  t.  Mose- 
lev  (The  Nacoochee)  137  U.  S.  330,  11  Sup. 
Ct.  Rep.  122,  34:  687 

3330.  A  judgment  in  a  case  tried  without 
a  jury  by  a  Federal  circuit  court  sitting 
in  Louisiana  must  be  tiffirmed  on  appeal 
where  the  judgment  is  warranted  by  the 
pleadings  and  the  record  contains  neither 
the  evidence  nor  any  findings  of  facts. 
New  Orleans  v.  Gaines,  22  How.   141, 

16:  295 

3331.  Where  the  district  court  referred  a 
eause  in  admiralty  to  a  coiAmissioner  to 
compute  the  damages,  and  all  the  testimony 
introduced  before  him  is  not  in  the  rec- 
ord, nor  any  sufficient  statement  of  the 
facts,  this  court  will  not  review  his  find- 
ings.   The  Cayuga  v.  Wilson  (The  Cayuga) 

16  Wall.   177,  21 :  354 

3332.  A  second  application  for  removal 
to  a  Federal  court  raising  the  issue  oi 
fraudulent  joinder  of  defendants,  when  made 
after  a  ruling  sustaining,  in  favor  of  one 
of  two  defendants,  a  demurrer  to  the  evi- 
dence, cannot  be  regarded  as  erroneously 
denied  by  a  state  court,  where  the  evi- 
dence demurred  to  is  not  made  part  of 
the  record,  and  this  issue  was  first  raised 
on  the  second  application,  without  stating 
when  the  petitioner  first  learned  of  the 
fraud,  and  the  averments  of  fraud  were 
i^pecifically  denied,  and,  so  far  as  the  record 
discloses,  the  petitioner,  who  had  the  af- 
Armatire  of  the  issue,  failed  to  make  out 
its  case.  Kansas  City  Suburban  Belt  R. 
f'o.  V.  Herman,  187  U.  S.  63,  23  Sup.  Ct. 
Rep.  24,  47:  76 

How  much  brought  up. 

Certiorari  to  Bring  up  Portion  Omit- 
ted, see  supra,  3287-9. 

Including  All  the  Evidence  in  Bill  of 
Exceptions,  see  infra,  3528-3  4« 
3539- 

Presumptions  en  Appeal  where  all  Evi- 
dence was  not  Brought  up,  see 
infra,    4122,    4134-7. 

Bee  also  supra,  3448 ;  infra,  3344,  3493- 
5. 


3333.  On  writ  of  error,  where  the  trial 
was  by  the  court,  so  much  only  of  tlie  evi- 
dence as  is  necessary  to  present  the  ques- 
tions of  law  to  be  reviewed  should  be  re- 
turned.    Arthurs   v.   Hart,    17    How.    6, 

15:30 

3334.  The  whole  case  cannot  since  the 
act  of  1875  be  retired  by  bill  of  exceptions 
containing  the  entire  evidence.  Merchants 
Mut.  Ins.  Co.  v.  Allen,  121  U.  S.  67,  7  Sup. 
Ct.  Rep.  821,  30:858 
Cited  in  The  Gazelle,  128  U.  S.  484,  32  L.  ed. 

499,  9  Sup.  Ct.  Rep.  139 — The  E.  A.  Packer 
(The  E.  A.  Packer  v.  New  Jersey  Lighterage 
Co.)  140  U.  S.  365,  85  L.  ed.  456.  11  Sup. 
Ct.  Rep.  794. 

m.  Instructional 

As  Part  of  Record,  see  supra,  3173,  3174. 
What  Record  must  Show  as  to,  see  supra, 

3208,  3209. 
Certiorari  to  Bring  up  Omitted  Portion,  see 

supra,  3290. 
Necessity  of  Bill  of  Exceptions  to  Permit 

Review  as  to,  see  infra,  3453. 
Sufficiency  of  Bill  of  Exceptions  as  to,  see 

infra,  3496-9. 
What  Bill  of  Exceptions  should  Show  as  to, 

see  infra,  3547-54. 
Presumption  as  to  Instructions  where  not 

all   are   in  Record,   see   infra,   4153-5. 

3335.  The  charge  to  the  jury  should  not 
be  spread  in  extenso  on  the  record.  Evans 
V.  Eaton,  7  Wheat.  356,  5:  472 
Cited  in  Hogg  v.  Emerson,  6  How.  485 — Brooks 

v.  Fiske,  15  How.  215 — Phoenix  Mat.  L.  Ins. 
Co.  V.  RaddlD,  120  U.  S.  193,  30  L.  ed.  648. 
7  Sup.  Ct.  Rep.  500 — Bradstreet  v.  Brad- 
street,  64  Me.  210 — Harriman  v.  Sanger,  67 
Me.  445 — Burt  v.  Merchants'  Ins.  Co.  115 
Mass.  16 — Nutting  v.  Herbert,  37  N.  H.  355 — 
Oliver  V.  Phelps,  20  N.  J.  L.  184— McGllI  t. 
Ash.  7  Pa.  400 — Gibbs  v.  Cannon,  9  Serg.  & 
R.  202,  11  Am.  Dec.  699 — Stafford  v.  Walk- 
er, 12  Serg.  &  R.  196. 

3336.  The  charge  of  the  judge  should 
not  be  spread  at  length  on  the  record,  only 
the  points  excepted  to.  Gregg  v.  Savre.  8 
Pet.  244,  8:  932 
Magniac  v.  Thompson,  7  Pet.  348,  8:  709 
United  States  v.  Rindskopf,  105  U.  S.  418, 

26:  1131 
Conard   v.   Pacific   Ins.   Co.   6   Pet.    262. 

8:  392 
Cited  In  Phoenix  Mut.  L.  Ins.  Co.  v.  Raddin, 
120  U.  S.  193,  30  L.  ed.  648,  7  Sup.  Ct. 
Rep.  500 — Phoenix  Assur.  Co.  v.  Lucker,  23 
C.  C.  A.  143,  42  U.  S.  App.  111.  77  Fed. 
248 — Columbus  Constr.  Co.  v.  Crane  Co.  41 
C.  C.  A.  191,  101  Fed.  50 — Harriman  v. 
Sanger,  67  Me.  445. 

3337.  To  incorporate  the  whole  charge  of 
the  judge  to  the  jury  into  the  record  is 
a  mode  of  making  up  the  error  books 
which  is  exceedingly  inconvenient,  and  a  de- 
parture from  established  practice.  Zeller 
v.  Eckert.  4  How.  289,  11:"  979 
Cited  In   Phillips  v.   Preston,   5  How.   289.   12 

L.  ed.  157 — Phcenlx  Mut.  L.  Ins.  Co.  v.  Rad- 
din,  120  U.  S.  193,  30  L.  ed.  648,  7  Sup.  Ct. 
Rep.  500 — Phoenix  Assur.  Co.  v.  Lucker,  23 
C.    C.  A.    143.   42   U.   S.   App.   Ill,   77    Fed. 
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248 — Eaton  ▼.  Oregon  B.  &  Nav.  Co.  22  Or. 
600.  80  Pac.  311. 

3338.  The  regulations  respecting  the  re- 
moral  of  cases  from  the  supreme  court  of 
the  District  of  Columbia  on  writs  of  error 
or  appeal  are  the  same  as  from  the  cir- 
cuit courts  of  the  United  States  so  as  to 
require  instructions  given  or  refused  to  be 
included  in  the  record,  if  a  review  is  de- 
sired.    Thompson  ▼.   Riggs,    5   Wall.    663. 

18:  704 
Cited  in  Baltimore  &  P.  B.  Co.  v.  Sixth  Presby. 
Church,  91  U.  8.  134,  23  L.  ed.  262 — Stan- 
ton V.  Bmbrey,  93  U.  8.  655,  23  L.  ed.  985. 

n.  Opinions, 

As  Part  of  Record,  see  supra,  2351-69, 
3180-3. 

Incorporating  Opinion  into  Bill  of  Excep- 
tions, see  infra,  3556. 

Opinion  as  Finding  of  Fact,  see  Trial,  933. 
934. 

See  also  supra,  3147,  3304 ;  infra,  3349-51. 

3339.  Where  the  facts  set  forth  in  the 
special  findings  are  not  sufficient  to  support 
tne  judgment  of  the  court  below,  the  opin- 
ion eannot  be  resorted  to  for  the  purpose 
of  helping  the  findings  out.  Saltonstall  v. 
Birtwell,  150  U.  S.  417,  14  Sup.  Ct.  Rep. 
169,  37:  1128 
Cited  in  Stone  ▼.  United  States,  164  U.  8.  383. 

41  L.  ed.  478,  17  Sup.  Ct.  Bep.  71. 

3340.  The  opinion  of  a  lower  court  can- 
not be  referred  to  for  the  purpose  of  eking 
out,  controlling,  or  modifying  the  scope 
of  its  findings.  Stone  v.  United  States, 
164   U.  S.   380,   17   Sup.   Ct.  Rep.   71, 

41 :  477 
Cited  in  United  States  ex  rel.  Coffman  v.  Nor- 
folk &  W.  B.  Co.  114  Fed.  686. 

3341.  The  opinion  of  a  circuit  court  of 
the  United  States,  regularly  filed,  and 
which  has  been  annexed  to  and  transmitted 
with  the  record  to  the  Supreme  Court  of 
the  United  States,  in  accordance  with  rule 
8,  may  be  examined  on  the  question  of  the 
jurisdiction  to  review  the  case  by  reason 
of  a  constitutional  question,  in  order  to  as- 
certain whether  either  party  claimed  in  the 
lower  court  that  a  state  statute  upon  which 
the  judgment  necessarily  depended,  in 
whole  or  in  part,  was  in  contravention  of 
the  Constitution  of  the  United  States.  Loeb 
V.  Columbia  Twp.  179  U.  S.  472,  21  Sup. 
Ct.  Rep.  174,  45:  280 

o.  Findings  and  Statements  by  Court, 

As  Part  of  Record,  see  supra,  3177-9. 
Statement  Agreed  to  by  Parties,  see  infra, 

V.  r. 
Matters  as  to  Findings  Generally,  see  Trial, 

XI. 
See  also  supra,  3243,  3309,  3339,  3340;  in- 

.fra,    3371-3,    3421,    3441,    3447,    3448, 

3562,  3669,  3671,  3924,  4286,  4823. 

3342.  In  cases  where  there  is  no  jury, 
the   facts   as   decided   by   the   court   ought 


regularly  to  be  stated  and  inserted  In  the 
record,  provided  the  parties  cannot  agree 
on  a  statement;  but  if  this  is  done  after 
judgment  and  writ  of  error,  it  cannot  be 
considered.  United  States  y.  King,  7  How. 
833,  12: 934 

Generes  v.  Bonnemer,  7  Wall.  564,  19:  227 
Avendano  Bros.  ▼.  Gay,  8  Wall.  376,  19:  422 
Flanders  v.  Tweed,  9  Wall.  425,  19:  678 
Flanders  v.  Tweed.  154  U.  S.  569,  Apnx. 
and  14  Sup.  Ct.  Rep.  1201,  19:  680 

Cited  in  Avendano  Bros.  v.  Gay,  8  Wall.  377, 
19  L.  ed.  422— Bethell  v.  Mathews,  18  Wall. 
8,  20  L.  ed.  556 — ^Mercantile  Mut.  Ins.  Co. 
V.  Folsom.  18  Wall.  252,  21  L.  ed.  834— Ed- 
wards V.  Elliott,  21  Wall.  552,  22  L.  ed.  400 
— Muller  V.  Ehlers,  91  U.  8.  251.  23  L.  ed. 
320— Herbert  v.  Bntler.  97  U.  8.  320,  24  L. 
ed.  958 — ^Hunnlcutt  v.  Peyton,  102  U.  8.  354, 
26  L.  ed.  116 — Coufrhlln  v.  District  of  Co-  . 
lumbln,  106  U.  8.  10,  27  L.  ed.  75,  1  8up.  ' 
Ct.  Bep.  37 — United  8tates  v.  Claasen,  46 
Fed.  60 — Hudson  v.  Charleston,  C.  &  C.  B. 
Co.  55  Fed.  256 — Ex  parte  Buskirk.  18  C. 
C.  A.  417,  25  U.  8.  App.  613,  72  Fed.  21— 
Dunham  v.  Presby,  121  Mass.  350. 

3343.  To  authorize  a  statement  of  fact 
by  the  judge  to  be  considered  on  a  writ  of 
error,  it  is  necessary  that  a  request  should 
have  been  made  at  the  trial  for  such  state- 
ment; but  in  the  absence  of  any  showing 
in  the  record  on  the  subject,  where  a  state- 
ment is  ordered  to  be  filed  nuno  pro  tune, 
and  this  fact  appears,  it  will  be  presumed 
that  the  judge  was  so  requested  at  the  trial. 
McGavock  v.  Woodlief,   20   How.   221, 

15:884 

3344.  Only  such  statement  of  facts  can 
be  brought  to  this  court  from  the  court 
of  claims  as  may  be  necessary  to  enable 
it  to  decide  upon  the  propositions  of  law 
ruled  by  the  court  of  claims,  and  that  must 
be  presented  in  the  shape  of  facts  found 
by  the  court,  and  not  by  the  evidence  in 
detail.  De  Groot  T.  United  States,  5  Wall. 
419,  18:  700 

3345.  There  is  a  finding  of  facts  upon 
which  a  review  can  be  had  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  the  Oklahoma  supreme  court,  where  the 
latter  court  states  in  its  opinion  that  on  a 
prior  appeal  it  had  made  "a  full  statement 
and  findings  of  facts,"  and  had  enunciated 
the  law  as  applied  thereto,  and  that  find- 
ing the  record  the  same  as  stated  in  its 
former  opinion,  and  being  satisfied  with 
the  law  as  therein  declared,  no  new  ques- 
tion being  raised,  the  judgment  of  the  trial 
court  is  afiirmed.  National  Live  Stock 
Bank  v.  First  Nat.  Bank,  203  U.  S.  296, 
27  Sup.  Ct.  Rep.  79,  51 :  192 

3346.  Under  the  act  of  April  7,  1874, 
providing  that  in  cases  from  territorial 
courts  tried  without  a  jury,  a  statement 
of  the  facts  In  the  nature  of  a  special  ver- 
diet  and  the  rulings  of  the  court  when  ex- 
cepted to  may  be  certified  and  transmitted 
to  this  court,  when  the  supreme  court  of 
Utah  affirms  the  judgment  of  the  district 
court  upon  findings  made  by  the  latter*  the 
supreme  court,  in  efTect,  adopts  such  find- 
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iDgs  aa  its  own,  for  the  purposes  of  an  ap- 
peal to  this  court.  But  if  the  judgment 
13  reTersed  because  the  evidence  does  not 
sostain  the  findings,  other  findings  must  be 
made  before  the  case  can  be  put  in  a  con- 
dition for  hearing  in  the  Supreme  Court 
on  appeaL  Stringfellow  ▼.  Cain,  99  U.  S. 
610,  25: 421 

Cannon  ▼.  Pratt,  99  U.  S.  619,  25:  446 

Cited  in  Idaho  &  O.  Land  Improy.  Co.  ▼.  Brad- 
bary,  132  U.  S.  515,  S3  L.  ed.  437,  10  Sup. 
Ct  Rep.  177 — San  Pedro  &  C.  D.  A  Co. 
r.  United  SUtes,  146  U.  S.  131,  86  L.  ed.  914, 
18  Sop.  Ct  Rep.  94 — Naeglin  v.  De  Cordoba, 
171  U.  S.  640,  43  L.  ed.  816,  19  Sup.  Ct. 
Rep.  35. 

3347.  Where  the  supreme  court  of  a  ter- 
ritory reversed  the  judgment  of  a  terri- 
torial district  court,  and  made  no  state- 
ment of  the  facts  of  the  case  in  the  nature 
of  a  special  verdict,  as  required  by  the 
act  of  April  7,  1874,  chap.  80,  and  set 
aside  the  findings  of  the  district  court, 
there  ia  nothing  which  this  court  can  re- 
examine. Gray  v.  Howe,  108  U.  S.  12,  1 
Sup.  Ct.  Rep.  136,  27:  634 

Cited  In  Idaho  &  O.  Land  Improv.  Co.  v.  Brad- 
bvy,  132  U.  S.  516,  33  L.  ed.  437,  10  Sup. 
Ct.  Rep.  177 — San  Pedro  &  C.  D.  A.  Co.  ▼. 
United  States,  146  U.  S.  131,  36  L.  ed.  014, 
13  Sap.  Ct.  Rep.  94 — Cameron  v.  United 
SUtea,  148  U.  S.  305,  37  L.  ed.  460,  13  Snp. 
Ct.  Rep.  595 — Salina  Stock  Co.  ▼.  Sallna 
Cieek  Irrlc;.  Co.  163  U.  S.  117,  41  L.  ed.  93, 
16  Sap.  Ct  Rep.  1036 — Nacfflln  r.  De  Cor- 
doba, 171  U.  S.  640,  43  L.  ed.  316.  19  Sup. 
Ct.  Rep.  85— Zeckendorf  v.  Zeckendorf,  171 
U.  8.  686,  48  L.  ed.  1179,  19  Sup.  Ct  Rep. 


3348.  Where  the  record  does  not  contain 
more,  the  Supreme  Court  must  take  tbs 
fiadiags  of  the  trial  court,  as  adopted  by 
the  court  below,  and  determine  the  case 
on  their  sufiiciency,  considered  in  connec- 
tion with  the  pleadinss,  to  support  the 
judgment.  O'Reilly  v.  Campbell,  116  U.  S. 
418,  6  Sup.  Ct  Rep.  421,  29:  669 
Cited  la  Bassett  v.  United  SUtes,  137  U.  S. 

502,  34  L.  ed.  T68,  11  Sup.  Ct  Rep.  165. 

3349.  Notke  of  a  finding  of  fact  in  an 
opinion  of  the  supreme  court  of  Georgia  is 
taken  by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  the  former  court. 
Nobles  V.  Georgia,  168  U.  S.  398,  18  Sup. 
Ct.  Rep.  87,  42:  615 

What  oonstitutea. 

See  also  infra,  3386. 

3360.  The  opinion  of  the  court  assigning 
reasons  for  its  conclusions  cannot  be  treated 
as  a  special  finding.  British  Queen  Min. 
Co.  V.  Baker  Silver  Min.  Co.  139  U.  S.  222, 
11  Sup.  Ct   Rep.  523,  35:  147 

Cited  tm  Stone  v.  United  Stataa,  164  U.  S.  383, 

41  L.  ed.  478,  17  Sup.  Ct  Rep.  71. 

3351.  In  the  case  of  a  trial  by  the  court 
without  a  jury,  no  mere  recital  of  the  tes- 
timony, whether  in  the  opinion  of  the  court 
or  in  a  bill  of  exceptions,  can  be  deemed 
a  special  finding  of  facts  by  the  court. 
Lehnen  v.  Diduon,  148  U.  S.  71,  13  Sup.  Ct 
Rep.  481.  37:  373 

Ctted  la  BeattaU  v.  liagone,  157  U.  &  158,  89 


L.  ed.  666,  15  Snp.  Ct  Rep.  566 — Stone  v. 
United  States,  164  U.  S.  383,  41  L.  ed.  478, 
17  Sup.  Ct  Rep.  71 — St.  Louis  v.  Western 
U.  Teles.  Co.  166  U.  8.  390,  41  L.  ed.  1045, 
17  Sup.  Ct  Rep.  608 — WilaOn  v.  Merchants' 
Loan  &  T.  Co.  183  U.  S.  128,  46  L.  ed.  116, 
22  Sup.  Ct  Rep.  55~NationaI  Bank  of  Com- 
merce V.  First  Nat  Bank,  10  C.  C.  A.  88, 
27  U.  S.  App.  88,  61  Fed.  SlO^Kentucky 
Life  &  Acci.  Ins.  Co.  ▼.  Hamilton,  11  C.  C. 
A.  46,  22  U.  S.  App.  548,  63  Fed.  98— Citi- 
lens'  Bank  v.  Farwell,  11  C.  C.  A.  Ill,  27 
U.  S.  App.  268,  63  Fed.  120 — Searcy  County 
V.  Thompson,  13  C.  C.  A.  352.  27  U.  S.  App. 
716,  66  Fed.  94 — Hlnkley  v.  Arkansas  City, 
16  C.  C.  A.  398,  32  U.  S.  App.  640,  69  Fed. 
771 — ^Minchen  ▼.  Hart  18  C.  C.  A.  572,  86 
U.  8.  App.  534,  72  Fed.  296 — ^National  Ma- 
sonic Acci.  Asso.  V.  Sparks,  28  C.  C.  A.  403. 
'  49  U.  S.  App.  681,  83  Fed.  229— Mutual  Re- 
serve Fund  Life  Asso.  v.  DuBois,  29  C.  C. 
A.  356,  56  U.  S.  App.  586,  85  Fed.  588— 
Bumbam  v.  North  Chicago  Street  R.  Co. 
32  C.  C.  A.  65,  60  U.  S.  App.  225,  88  Fed. 
629— Packer  v.  Whittier,  33  C.  C.  A.  660, 
63  U.  S.  App.  37,  91  Fed.  513— Pontiac  v. 
Talbot  Paving  Co.  48  L.R.A.  328.  36  C.  C. 
A.  90,  04  Fed.  67 — Supreme  Lodge,  K.  of  P. 
V.  England,  36  C.  C.  A.  298,  94  Fed.  369 — 
Myers  v.  Hettinger,  37  C.  C.  A.  372,  94  Fed. 
373~-Grattan  Twp.  v.  Chilton,  38  C.  C.  A. 
89.  97  Fed.  150 — Wilson  v.  Merchants*  Loan 
&  T.  Co.  39  C.  C.  A.  233.  98  Fed.  691— Mc- 
Master  v  New  York  L.  Ins.  Co.  40  C.  C.  A. 
132,  99  Fed.  870— Syracuse  Twp.  y.  Rollins. 
44  C.  C.  A.  280,  104  Fed.  961— Davis  v. 
Daugherty,  45  C.  C.  A.  41,  105  Fed.  771— 
Consolidated  Coal  Co.  v.  Polar  Wave  Ice 
Co.  45  C.  C.  A.  640.  106  Fed,  799— Wolff 
V.  Wells.  F.  &  Co.  52  C.  C.  A.  628,  115  Fed. 
84 — Corliss  V.  Pulaski  County,  53  C.  C.  A. 
669.  116  Fed.  201 — Interstate  Commerce 
Commission  v.  Southern  P.  Co.  123  Fed.  602 
— ttLHi  V.  Delaware.  L.  &  W.  R.  Co.  130  Fed. 
965 — ^Anglo-American  Land.  Mortg.  &  Agency 
Co.  V.  Lombard,  68  C.  C.  A.  102.  132  Fed. 
784 — ^Martin  Browne  Co.  v.  Morris,  1  Ind. 
Terr.  514.  42  S.  W.  423. 

Natnre  of. 

3352.  U.  S.  R.  S.  S  649  makes  the  special 
finding  of  facts  made  by  a  circuit  court, 
equivalent  to  the  special  verdict  of  a  jury. 
Fort  Scott  V.  Hickman,  112  U.  S.  150,  5 
Sup.   Ct.   Rep.   56,  28:  63d 

Necessity. 

Necessity  of  Agreed  Statement,  see  in- 
fra,  3390-4. 

Presumptions  in  Absence  of,  see  infra, 
4139. 

See  also  supra,  3347;  infra,  3372,  3373, 
3438. 

3353.  If  tke  parties  desire  a  review  of 
the  law,  th^  must  either  get  the  court 
to  make  a  special  finding  which  raises 
the  legal  propositions,  or  they  must  present 
to  the  court  their  propositions  of  law  and 
require  a  ruling  on  them.  Norris  v.  Jack- 
son, 9  Wall.  125,  19:  608 
Springfield   F.  &   M.   Ina.   Co.   v.   Sea,   21 

Wall.  158,  22:  511 

3354.  Exceptions  to  the  report  of  a  com- 
missioner in  an  admiralty  cause,  after  the 
law  of  1875,  relating  only  to  questions  of 
fact,  where  the  ftLCta  are  not  found,  will 
not  be  considered.  If  the  appellants  had 
desired    to    press    their    exceptions,    they 
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should  have  got  a  finding  of  facts,  so  as 
to  present  questions  of  law  alone.  The 
Sabine  v.  The  Richmond  (The  Richmond) 
103  U.  S.  540,  542,  26:  313,  450 

3355.  When    the   case    was   tried   by   the 
court,  a  trial  by  the  jury  being  duly  waived, 
but    there    is    no    finding    upon    the    facts, 
there  is  no  question  that  can  be  reviewed 
in  the  Supreme  Court  of  the  United  States; 
and   if   the   circuit   court   had   jurisdiction 
the   case   will   be   aflSrmed.     Lloyd   v.   Mc- 
Williams,  137  U.  S.  576,  11  Sup.  Ct.  Rep. 
173,  34:  788 
Cited  in  British  Queen  Mln.  Co.  v.  Baker  Sil- 
ver Mln.  Co.  139  U.  S.  223,  35  L.  ed.   147. 
11   Sup.   Ct.   Rep.   623 — Saltonstall   v.   Blrt- 
well,  150  U.  S.  420,  87  L.  ed.  1120,  14  Sup. 
Ct  Rep.  169. 

3356.  A  mere  report  of  the  evidence  with- 
out a  finding  of  the  facts  by  the  court  is 
not  sufiicient  on  appeal  from  a  judgment 
of  the  circuit  court  rendered  in  an  action 
where  a  jury  is  waived.  Crews  v.  Brewer, 
19  Wall.  70,  22:  63 

3357.  Where  it  is  clear  that  the  court 
passed  upon  other  questions  than  such  as 
were  presented  on  the  rulings  in  the  admis- 
sion of  evidence,  a  statement  of  facts  such 
as  the  statute  requires  is  necessary  to  en- 
able this  court  to  re-examine  such  case. 
Bonnifield  v.  Price,  154  U.  S.  672,  Appx. 
14   Sup.   Ct.  Rep.   1194,  and  26:  1022 

3358.  In  a  suit  tried  by  the  court  with- 
out a  jury  where  there  is  no  special  find- 
ings of  facts,  the  general  finding  of  the 
issues  for  the  plaintiff  is  not  open  to  re- 
view in  the  Supreme  Court.  Santa  Anna 
V.  Frank,  113  U.  S.  339,  5  Sup.  Ct.  Rep. 
536,  28:  »78 
Cited  in   Crane  Elevator  Co.  v.   Claris.  26  C. 

C.  A.  106,  53  U.  S.  App.  257.  80  Fed.  712— 
Streeter  v.  Sanitary  District,  66  C.  C.  A. 
192,  133  Fed.  126. 

3359.  In  the  absence  of  any  findings  by 
the  supreme  court  of  a  territory  and  of 
anything  in  the  nature  ofa  bill  of  excep- 
tions there  is  nothing  on  which  to  base  a 
reversal  of  the  judgment  in  the  case  on 
appeal  to  the  Supreme  Court  of  the  United 
States,  and  the  judgment  must  therefore  be 
affirmed.  Chavez  de  Armijo  v.  Armijo  (Ar- 
mijo  V.  Armijo)  181  U.  S.  558,  21  Sup.  Ct. 
Rep.  707,  45:  1000 

3360.  Under  the  act  of  April  7,  1874, 
on  appeals  to  this  court  from  the  terri- 
torial courts,  in  cases  where  there  has  been 
no  trial  by  jury,  instead  of  the  evidence 
at  large,  a  statement  of  the  facts  and  the 
rulings  of  the  court  is  to  be  made  and  trans- 
mitted to  this  court.  Stringfellow  v.  Cain, 
99  U.  S.  610,  25:  421 

3361.  Judgment  will  be  affirmed  on  writ 
of  error,  where  the  record  contans  no  state- 
ment of  facts,  notwithstanding  the  evidence 
is  annexed.  Jennings  v.  The  Perseverance. 
3  Dall.  336,  1 :  625 
Cited  in  United  States  v.  Hooe,  1  Crancb,  320, 

2  L.  ed.  122 — United  States  v.  King,  7  How. 
865,  12  L.  ed.  948 — Mercantile  Mut.  Ins.  Co. 
T.    Folsom,    18   Wall.   249,   21    L.  ed.   833— 


United  States  t.  Sawyer,  1  Oall.  102,  Fed. 
Cas.  No.  16,227 — United  SUtes  T.  Wonson,, 
1  Gall.  8,  Fed.  Cas.  No.  16,750. 

3362.  Although  the  record  contains  na 
formal  statement  of  the  case  by  the  court  or 
by  agreement  of  the  parties,  yet  if  the  ma- 
terial facts  fully  appear  in  any  form,  the 
court  may  proceed  to  examine  the  case. 
United  States  v.  King,  7  How.  833,     12:  934 

3363.  The  jurisdiction  of  the  court  of 
claims,  conferred  by  special  statute,  to  de- 
termine claims  to  public  lands,  being  in 
equity,  the  Supreme  Court  will  review  its 
decision  without  findings  of  fact.  Hot 
Springs  Case,  92  U.  S.  698,  23:  690 
Cited  in  Eastern  Band  of  Cherokees  v.  United 

States,  20  Ct.  CL  461 — ^Bice  v.  United  Slates, 
21  Ct  CI.  428. 

Sufficiency. 

Of  Agreed  Statement,  see  infra,  3S95-> 
3405. 

Necessity  of  Remanding  Case  to  Xx>wer 
Court  where  Finding  Insufficient^ 
see  infra,  5421-5426. 

Direction  to  Lower  Court  as  to  Judg- 
ment where  Finding  Sufficient,  see 
infra,  5465-5471. 

Sufficiency  of  Findings  of  Fact  General- 
ly, see  Trial,  929-938. 

See  also  infra,  3401,  3563. 

3363a.  The  statements  that  certain  con- 
veyances "were  intended  to  defraud  the  com- 
plainant," and  that  "the  grantee  was  a  par- 
ty to  the  fraud,"  are  statements  of  fact,  not 
inferences  of  law.  Wiscart  v.  Dauchy,  8 
Dall.  321,  1:  619 

Cited  in  Mateer  v.  Hisslm,  8  Penr.  &  W.  IIM^ 

Carter  v.  Carter,  5  Tex.  99. 

3364.  Where  special  findings  of  fact  to  be 
submitted  to  and  tried  by  the  court  in  ter- 
ritories, are  general,  only  such  rulings  can 
be  reversed  as  are  presented  by  exceptions, 
and  the  bill  of  exceptions  cannot  bring  up 
for  review  the  whole  testimony  any  more 
than  in  a  trial  by  jury.  Grayson  v.  Lynch, 
163  U.  S.  468,  16  Sup.  Ct.  Rep.  1064, 

41:  230 

3365.  Where  certain  special  findings  which 
were  requested  in  the  court  below  were  in 
reality  nothing  more  tlian  requests  for  a 
finding  of  what  the  evidence  was,  they  were 
inadmissible  as  part  of  the  record  to  be  sent 
here.  The  evidence  had  performed  its  ofllice 
when  the  facts  were  found,  and  did  not  pre- 
sent, in  any  just  sens?,  a  question  of  law. 
Union  P.  R.  Co.  v.  United  SUtes,  116  U.  S. 
154,  6  Sup.  Ct.  Rep.  325,  29:  584 
Cited  in  Hathaway  v.  First  Nat.  Bank,  134  U. 

S.  498,  33  L.  ed.  1006,  10  Sup.  Ct.  Rep.  608. 

3366.  The  statement  of  facts  made  by  the 
territorial  supr^ne  court  will  not  be  held 
defective  on  appeal  to  the  Supreme  Court 
of  the  United  States  because  it  may  be  con- 
fused and  may  give  a  mass  of  unnecessary 
details,  if  a  safficient  statement  finally 
emerges  therefrom.  Crowe  v.  Trickev,  204 
U.  S.  228,  27  Sup.  Ct  Rep.  275,  5^1 :  454 
Crowe  V.  Harmon,  204  U.  S.  241,  27   Sup. 

Ct.  Rep.  280,  51 :  461 

3367.  Under  the  act  of  Congress  of  April 
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7, 1S74,  in  regard  to  appeals  from  territorial 
courts,  if  the  findings  of  the  district  court 
are  sustained  by  the  supreme  court,  such 
findings  furnish  a  sufficient  statement  of  the 
facts  for  the  purpose  of  an  appeal  to  the 
Supreme  Court  of  the  United  States;  and 
the  inquiry  in  the  Supreme  Court  is  whether 
upon  such  facts  the  judgment  appealed  from 
ia  right.  Wasatch  Min.  Co.  v.  Crescent  Min. 
Co.  148  U.  S.  293,  13  Sup.  Ct.  Rep.  600, 

37:  454 

3368.  Where  the  rights  of  the  parties  de- 
pend upon  circumstantial  facts  alone  and 
there  is  doubt  as  to  the  l^;al  effect  of  them, 
it  is  the  duty  of  the  court  to  frame  its 
findings  so  that  the  question  as  to  such 
effect  shall  be  presented  by  the  record. 
L'nited  States  v.  Pugh,  99  U.  S.  265, 

25:  322 
OUed  In  McClure  t.  United  States,  116  U.  B. 
151,  29  L.  ed.   574.  6  Sup.   Ct.   Rep.  321— 
Calhoun  t.  United  States,  14  Ct.  CI.  108. 

Additional   findings. 

See  also  supra,  3346. 

3368a.  Additional   findings,  made  by  the 
court  without  notice  to  the  adverse  party, 
.  may  be  stricken  from  the  transcript.    Kahn 
V.  Central  Smelting  Co.  102  U.  S.  641, 

26:  266 
Citf(l  la  Warbsmnth  v.  Orient  Ins.  Co.  49  Neb. 
695,  68  N.   W.   936— Lynch  ▼.   CoTiglio,  17 
IJtali,  109,  58  Pac.  983. 

3369.  Although  a  case  may  be  remanded 
to  the  court  of  claims  for  correction  where 
that  court  has  made  a  mistake  as  to  the 
finding  of  the  facts,  it  will  not  be  done  after 
the  case  has  been  heard  and  decided.  Unit- 
ed States  ▼.  Adams,  9  Wall.  554,  19:  584 
McClure  v.  United  Stotes,  116  U.  8.  145,  6 

Sup.  Ct.  Rep.  321,  29:  572 

Little  Miami  &  C.  &  X.  R.  Co.  ▼.  United 

SUtes,  108  U.  S.  277,  2  Sup.  Ct.  Rep. 

627  27: 724 

T'nitcd  Rtates  v.   DriscoU,   131  U.   S.   clix. 

Appx.  and  24:  596 

Cited  in  Central  P.  S.  Co.  ▼.  United  States, 

26  Ct  CI.  117 — ^Washington  &  G.  R.  Co.  ▼. 

American  Car  Co.  5  App.  D.  C.  550. 

3370.  Additional  findings  of  fact,  and  not 
mere  conclusions  of  law,  are  involved  in 
findings  by  the  supreme  court  of  a  ten*i- 
tf>ry,  when  that  court,  after  reciting  thai 
it  adopts  the  facts  found  by  the  trial  court 
as  the  statement  of  facts  in  the  cause,  also 
finds  that  the  court  below  did  not  err  in 
pranting  judgment  in  favor  of  the  validity 
of  county  warrants,  "notwithstanding  the 
verified  answer"  denying  their  execution, 
nor  in  refusing  to  enter  jud^siment,  notwith- 
standing the  lack  of  any  evidence  to  estab- 
lish the  genuineness  of  the  warrant  sued 
on,  because  the  court  finds  that  the  war- 
rants were  verity  of  themselves,"  and  that 
the  verified  answer  only  put  defendant  in 
A  position  to  establish  the  facts  set  up,  and 
did  not  put  plaintiff  on  proof  of  their  gen- 
ii in*'n<»>*8,  wherefore  the  court  finds  as  a 
conclusion  that  the  judgment  should  be  af- 
finned.  Apache  Countv  v.  Barth,  177  U.  S. 
W8,  20  Sup.  Ct.  Rep.  718,  44:  878 


p.  Special  Verdict, 

Presumptions  in  Absence  of,  see  infra,  4138, 
4139. 

Necessity  of  Remanding  Case  where  Ver- 
dict Insufficient,  see  infra,  5419-5426. 

See  also  supra,  3352;  infra,  3382,  3384, 
3386,  3391,  3394,  3419,  3420,  3422, 
3440,  3450,  4207,  4253,  4872,  5234, 
5238. 

3371.  Where  a  case  shall  be  made,  with 
leave  to  turn  the  same  into  a  special  ver- 
dict or  bill  of  exceptions,  the  party  shall 
not  be  at  liberty  to  do  either,  at  his  elec- 
tion, but  the  court  may,  if  they  think 
proper,  prescribe  the  one  which  he  shall 
adopt.  Suydam  v.  Williamson,  20  How. 
427,  15:  978 
Cited  In  Herbert  v.   Butler,   14   Blatchf.   358. 

Fed.  Cas.  No.  6,397— Wilklns  &  Co.  v.  Hill- 
man,  8  App.  D.  C.  475. 

3372.  In  trials  at  common  law,  no  ques- 
tion of  law  can  be  reviewed  in  an  appellate 
court  upon  writ  of  error  (except  only  where 
it  arises  upon  the  process,  or  pleadings,  or 
judgment),  unless  the  facts  are  found  by 
the  jury,  by  a  general  or  special  verdict,  or 
are  admitted  upon  a  case  stated,  in  the  na- 
ture of  a  special  verdict.  Campbell  v.  Boy- 
reau,  21  How.  223,  16:  96 
Cited  in  Flanders  v.  Tweed,  9  Wall.   429,  19 

L.  ed.  679 — GUman  v.  Illinois  &  M.  Teleg. 
Co.  91  U.  S.  614,  23  L.  ed.  409t— Boogher 
V.  New  York  L.  Ins.  Co.  103  U.  S.  95,  2» 
L.  ed.  311 — ^Wayne  County  v.  Kennlcott,  103 
U.  S.  556,  26  L.  ed.  487 — Bond  v.  Dustln, 
112  n.  S.*606,  28  L.  ed.  836,  5  Sup.  Ct.  Rep. 
296— Glenn  v.  Fant,  134  U.  S.  400,  33  L. 
ed.  970,  10  Sup.  Ct.  Rep.  583 — Rogers  ▼. 
United  States,  141  U.  S.  554,  85  L.  ed. 
856,  12  Sup.  Ct.  Rep.  91 — Blair  ▼.  Allen, 
8  Dill.  108,  Fed.  Cas.  No.  1,483 — Wear  v. 
Mayer,  2  McCrary,  174,  6  Fed.  660 — Lyons 
V.  Lyons  Nat.  Bank,  19  Blatchf.  283,  8  Fed. 
872 — Doty  ▼.  Jewett,  22  Blatchf.  67,  19  Fed. 
838 — Branch  v.  Texas  Lumber  Mfg.  Co.  4 
C.  C.  A.  54,  2  U.  S.  App.  623,  58  Fed.  850— 
Kentucky  Life  &  Accl.  Ins.  Co.  Hamilton,  11 
C.  C.  A.  47,  22  U.  S.  App.  548,  63  Fed.  98 — 
Nolan  V.  Colorado  Cent.  Consol.  Min.  Co.  12 
C.  C.  A.  589,  27  U.  S.  App.  427,  63  Fed.  934 
— Distilling  &  Cattle  Feeding  Co.  v.  Gotts- 
chalk,  13  C.  C.  A.  619,  24  U.  S.  App.  638^ 
G6  Fed.  609 — Duncan  v.  Atchison,  T.  ic  S. 
F.  R.  Co.  19  C.  C.  A.  204,  44  U.  S.  App. 
427.  72  Fed.  810. 

3373.  Where  there  is  no  general  verdict 
by  the  jury,  or  special  verdict  in  any  form 
known  to  "the  common  law,  or  any  waiver 
of  jury  trial,  and  no  finding  of  facts  under 
Rev.  Stat.  §  645,  the  court  may  consider  the 
case  upon  stipulation  of  the  parties.  Geekie 
v.  Kirby  Carpenter  Co.  106  U.  S.  379,  1 
Sup.  Ct.  Rep.   315,  27:  157 

q.  Stipulation  Waiving  Jury, 

Conclusiveness  of  Finding  where  Jury  haa 
been  Waived,  see  infra,  VIII.  1,  3,  d. 

See  also  supra,  3346,  3373;  infra,  3417, 
3491,  4225,  4271,  5416. 

3374.  To  obtain  a  review  of  the  rulings 


622 


APPEAL  AND  ERROR,  V.  r. 


of  the  court  in  the  progress  of  a  trial,  under 
the  act  of  March  3,  1865  (Rev.  Stat.  § 
649),  the  record  must  show  tliat  a  written 
stipulation  waiving  a  jury  was  filed  with 
the  clerk.     Kearney  ▼.  Case,  12  Wall.  275, 

20:  395 
Madison  County  v.  Warren,  106  U.  S.  622, 
2  Sup.  Ct.  Rep.  86,  27:  311 

Cited  In  Bond  v.  Dustin,  112  U.  8.  607,  28  L. 
ed.  836,  6  Sup.  Ct.  Rep.  206 — ^Rogers  v. 
United  States,  141  U.  S.  556,  35  L.  ed.  856, 
12  Sup.  Ct  Rep.  91 — ^Thomas  v.  American 
Freehold  Land  &  Mortg.  Co.  12  L.R.A.  680, 
47  Fed.  559 — Branch  ▼.  Texas  Lumber  Mfg. 
Co.  4  C.  C.  A.  54,  2  U.  S.  App.  023,  53  Fed. 
850 — ^Rush  V.  Newman,  7  C.  C.  A.  138,  12 
U.  S.  App.  635,  58  Fed.  lOO^Walker  v.  Mil- 
ler, 8  C.  C.  A.  833,  19  U.  S.  App.  403,  59 
Fed.  870 — ^United  States  ex  rel.  Delmel  v.  Ar- 
nold«  16  C.  C.  A.  578,  34  U.  S.  App.  177.  69 
Fed.  990 — Duncan  v.  Atchison,  T.  &  S.  F.  R. 
Co.  19  C.  C.  A.  204,  44  U.  S.  App.  427,  72 
Fed.  811 — Ham  v.  Rdgell,  45  C.  C.  A.  662, 
106  Fed.  822 — Stepp  v.  National  Life  &  Ma- 
turity Asso.  37  S.  C.  436,  16  S.  E.  134. 

3375.  In  an  action  at  law  tried  by  the 
circuit  court  without  a  jury  in  which  the 
record  does  not  show  the  filing  of  the  stipu- 
lation in  writing,  waivine  the  jury,  required 
by  Rev.  Stat.  §  649,  the  Supreme  Court 
cannot  review  rulings  upon  the  admission 
or  rejection  of  testimony,  or  upon  any  ques- 
tion of  law  growing  out  of  the  evidence. 
Bond  V.  Dustin,  112  U.  S.  604,  5  Sup.  Ct. 
Rep.  296,  28:  835 

Cited  in  ^alne  t.  Central  Vermont  R.  Co.  118 
U.  S.  158,  30  L.  ed.  195,  6  Sup.  Ct.  Rep. 
1019 — Roberts  v.  Benjamin,*  124  U.  S.  72,  81 
L.  ed.  336,  8  Sup.  Ct  Rep.  893 — Dundee 
Mortg.  &  Trust  Invest.  Co.  v.  Hughes,  124 
U.  S.  160,  31  L.  ed.  360,  8  Sup.  Ct.  Rep.  377 
— Hopkins  V.  Orr,  124  U.  S.  514,  81  L.  ed. 
525,  8  Sup.  Ct  Rep.  590 — ^Andea  v,  Slauson, 
130  U.  S.  438,  32  L.  ed.  991,  9  Sup.  Ct.  Rep. 
573 — Spalding  v.  Manasse,  181  U.  S.  66,  33 
L.  ed.  87,  9  Sup.  Ct  Rep.  649 — Glenn  v. 
Sumner,  132  U.  S.  166,  33  L.  ed.  301,  10 
Sup.  Ct  Rep.  41 — Glenn  v.  Fant,  134  U.  S. 
401,  33  L.  ed.  970,  10  Sup.  Ct  Rep.  583 — 
Rogers  v.  United  States,  141  U.  S.  556,  35 
L.  ed.  856,  12  Sup.  Ct  Rep.  91 — Saltonstall 
V.  Russell,  152  U.  S.  630,  88  L.  ed.  577,  14 
Sup.  Ct.  Rep.  738 — Johnson  v.  Sayre,  158 
D.  S.  116,  89  L.  ed.  917,  15  Sup.  Ct  Rep. 
773 — Shlpman  v.  Straitsvllle  Central  MIn. 
Co.  158  U.  S.  361,  39  L.  ed.  1016,  15  Sup. 
Ct.  Rep.  886 — Perego  v.  Dodge,  163  U.  8. 
106,  41  L.  ed.  118,  10  Sup.  Ct  Rep.  971— 
Merrill  v.  Floyd,  2  C.  C.  A.  59,  5  U.  S.  App. 
90,  50  Fed.  850 — Smith  v.  Weeks,  8  C.  C. 
A.  647,  6  U.  S.  App.  240,  63  Fed.  762 — 
Branch  v.  Texas  Lumber  Mfg.  Co.  4  C.  C. 
A.  54,  2  U.  S.  App.  628,  53  Fed.  850 — ^Rnsh 
T.  Newman,  7  C.  C.  A.  138.  12  U.  S.  App. 
685,  68  Fed.  160 — United  States  v.  Carr,  10 
C.  C.  A.  82,  19  U.  S.  App.  679,  61  Fed.  804 
— ^Kentucky  Life  &  Acci.  Ins.  Co.  v.  Hamil- 
ton, 11  a  C.  A.  46,  22  U.  8.  App.  886,  68 
Fed.  98 — Cudahy  Packing  Co.  v.  Sioux  Nat. 
Bank,  16  C.  C.  A.  411,  82  U.  S.  App.  600, 
69  Fed.  783 — ^United  States  ex  rel.  Deimel  v. 
Arnold,  16  C.  C.  A.  578,  84  U.  S.  App.  177, 

69  Fed.  990 — Shipman  v.  Ohio  Coal  Ex- 
change, 17  C.  C.  A.  316,  37  U.  S.  App.  471, 

70  Fed.  655 — Abraham  v.  Levy,  18  C.  C.  A. 
474,  30  U.  S.  App.  713,  72  Fed.  128— Duncan 
v.  Atchison,  T.  &  S.  F.  R.  Co.  19  C.  C.  A. 
204,  44  U.  8.  App.  427,  72  Fed.  810— Parker 
V.  Ogdensburgh  &  L.  C.  R.  Co.  25  C.  C.  A. 


206,  51  U.  8.  App.  88,  79  Fed.  818— Steel  ▼. 
Lord,  35  C.  C.  A.  556,  93  Fed.  729 — ^Ham 
V.  EdgeJl,  45  C.  C.  A.  662,  106  Fed.  822— 
Mutual  L.  Ins.  Co.  v.  Kelly,  52  C.  C.  A.  157, 
114  Fed.  271— Defiance  v.  Schmidt  69  C. 
C.  A.  161,  128  Fed.  8. 

3376.  Where  a  case  was  tried  by  the  cir- 
cuit court  without  a  jury,  by  agreement  of 
the  parties,  but  there  is  no  allegation  that 
the  stipulation  was  in  writing,  as  required 
by  the  statute,  no  error  in  the  rulings  of 
the  court  at  the  trial  can  be  examined  by 
the  Supreme  Court  of  the  United  States. 
Dundee  Mortg.  &  T.  Invest.  Co.  v.  Hughes, 
124  U.  S.  157,  8  Sup.  Ct  Rep.  377,  31:  357 
Cited  in  Spalding  v.  Manasse,  131  U.  S.  66,  33 

L.  ed.  87,  9  Sup.  Ct.  Rep.  649 — DeiU  t. 
Lymer,  11  C.  C.  A.  411,  27  U.  S.  App.  415, 
63  Fed.  759 — Duncan  v.  Atchison,  T.  &  8. 
F.  R.  Co.  19  C.  C.  A.  206,  44  U.  S.  App, 
427,  72  Fed.  811— Cudahy  Packing  Co.  v. 
Sioux  Nat.  Bank,  21  C.  C.  A.  429,  40  U.  8. 
App.  142,  75  Fed.  474. 

3377.  An  agreement  to  waive  a  trial  by 
jury  sufficiently  appears  if  the  record  de- 
clares that  the  cause  was  called  for  trial 
by  the  court  "the  jury  having  been  waived 
in  writing."  Fleitas  v.  Cockrem,  101  U.  S. 
301,  25: 954 

337&  The  act  of  1865,  providing  for  the 
trial  of  issues  of  fact  in  civil  cases  in  the 
circuit  court  without  a  jury,  upon  filing  a 
written  stipulation  with  the  clerk,  allows  a 
review  by  this  court,  on  writ  of  error,  of 
the  rulings  of  the  court  in  the  cause  in  the 
progress  of  the  trial,  provided  the  rulings 
be  presented  by  bill  of  exceptions.  Although 
a  waiver  of  trial  by  jury  may  be  implied 
where  the  party  or  his  counsel  appears  and 
goes  to  trial  before  the  court  without  objec- 
tion or  exception,  the  review  of  the  rulings 
provided  for  in  this  statute  cannot  be  had 
unless  the  record  shows  that  the  waiver  of 
the  jury  was  made  by  filing  the  written 
stipulation,  as  required.  Kearney  v.  Case, 
12  Wall.  275,  20:  395 

Flanders  v.  Tweed,  9  Wall.  425,  19:  678 
Cited  in  Grayson  v.  Lynch,  168  U.  8.  472»  41 
L.  ed.  282,  16  Sup.  Ct.  Rep.  1064 — ^Blalr  v. 
Allen,  8  DUl.  108,  Fed.  Cas.  No.  1,489— 
Hudson  V.  Charleston,  C.  &  C.  R.  Co.  55 
Fed.  256 — ^United  States  ex  rel.  Detmel  v. 
Arnold,  16  C.  C.  A.  678,  34  U,  8.  App.  177, 
69  Fed.  990— Minchen  v.  Hart,  18  C.  C.  A. 
572,  86  U.  8.  App.  634,  72  Fed.  296 — Dun- 
can V.  Atchison,  T.  &  S.  F.  R.  Co.  19  C.  C. 
A.  204,  44  U.  S.  App,  427.  72  Fed.  811— 
Scaife  V.  Western  North  Carolina  Land  Co. 
80  C.  C.  A.  668,  59  U.  8.  App.  28,  87  Fed. 
811 — ^Davis  V.  DauKherty,  45  C.  C.  A.  41, 
106  Fed.  771— Mossberg  v.  Natter,  60  a  C. 
A.  99,  124  Fed.  967— Methodist  Episcopai 
Church  V.  Browne,  39  Md.  162 — Snell  v. 
Dwlght,  121  Mass.  350. 

r.  Agreed  Statement;  due  Made. 

Reviewability  of  Judgment  on  Agreed  Case, 
see  supra,  22-27. 

See  also  supra,  2278,  3247,  3331,  3371,  infm, 
3408,  3415,  3440,  3442,  3450,  3451, 
3537.,  3538,  3595,  5234,  5416. 

3379.  Writ     of     error     heaid     oi     oftM 
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ftited.    Faw  ▼.  Eoberdeau,  3  Cranch,  174, 

2:402 
Cited  In  Derby  t.  Jacques,  1  Cliff.  433,  Fed. 

Cas.  No.  8,817 — Uolbrook  t.  Allen,   4   Fla. 

101. 

3380.  An  agreed  statement  of  facts  must 
te  submitted  to  the  court  for  its  judgment. 
It  cannot  be  permitted  that  the  parties  by 
■eonsent  make  up  a  case  for  this  court  after 
it  has  passed  from  the  control  of  the  court 
below.    Kearney  v.  Case,  12  Wall.  275, 

20:  395 
Befell  T.  Mathews,  13  Wall.  1,  2oi  556 
Cited  in  Bethell  t.  Mathews,  18  Wall.  3,  20  L. 

ed.  5G6 — Mercantile  Mut.  Ins.  Co.  ▼.  Folsom, 

18  Wall.  262,  21  L.  ed.  834. 

3381.  Only  those  facts  foimd  by  the  lower 
eourt  and  incorporated  in  the  Btieitement  of 
the  case  on  appeal  can  be  considered  by  the 
United  States  Supreme  Court.  Talbot  v. 
€eeraan,  1  Cranch,  1,  2:  15 
Cited  in  United  States  ▼.  King,  7  How.  865,  12 

L.  ed.  948 — Mercantile  Mut.  Ins.  Co.  v.  Fol- 
som. 18  Wall.  249,  21  L.  ed.  833. 

3382.  Where  there  is  no  dispute  as  to  the 
facts,  connsel  may  agree  upon  a  case  stated, 
in  t};e  nature  of  a  special  verdict;  and  the 
judgment  of  the  court  below  on  such  case 
stated  or  verdict  may  be  reviewed  here  on 
writ  of  error.  Stimpson  ▼.  Baltimore  &  S. 
R.C0.  10  How.  329,  13:441 
Oraham  v.  Bayne,  18  How.  60,  15:  265 
United  States  v.  Eliaaon,  16  Pet.  291, 

10:  968 
Cited  in  Orabam  v.  Bayne,  18  How.  62,  15  L. 
ed.  266 — Suydam  v.  Williamson,  20  How. 
434,  15  L.  ed.  980 — Burr  v.  Des  Moines  B. 
k  Nav.  Co.  1  Wall.  102.  17  L.  ed.  562— 
Pomeroy  ▼.  State  Bank,  1  Wall.  602,  17  L. 
ed.  642— Henderson's  Distilled  Spirits  (Unit- 
ed States  ▼.  100  Barrels  Distilled  Spirits) 
14  Wall.  5S,  20  L.  ed.  815 — Herbert  v.  But- 
ler, 97  U.  S.  820,  24  L.  ed.  958 — Wayne 
Connty  v.  Kennicott,  103  U.  S.  556,  26  L. 
ed.  487— The  B.  A.  Parker  (The  B.  A.  Par- 
ker T.  New  Jersey  Lighterage  Co.)  140  TJ.  S. 
365.  35  L.  ed.  457,  11  Sup.  Ct.  Rep.  794— 
Blair  T.  Alien.  8  Dill.  108,  Fed.  Cas.  No. 
1.483 — Derby  v.  Jacqnea,  1  CllfT.  438,  Fed. 
Cat.  No.  3,817 — Murray  v.  Lovejoy,  2  Cliff. 
202,  FM.  Cas.  No.  9,968— Kelly  v.  Milan, 
21  Fed.  862 — Hudson  v.  Charleston,  C.  &  C. 
R.  Co.  65  Fed.  250— United  States  v.  Carr, 
10  C.  C.  A.  82,  19  U.  S.  App.  679,  61  Fed. 
804 — Clayton  v.  Smith,  1  Colo.  96 — Ameri- 
can Secur.  &  T.  COi  v.  Walker,  23  App.  D. 
C.  584— Keller  ▼.  State,  12  Md.  328,  71  Am. 
Dee.  596. 

3383.  Where,  by  agreement  of  the  parties, 
the  record  presented  a  bill  of  exceptions 
taken  on  a  jury  trial,  although  no  trial  was 
in  fact  had,  it  will  be  considered  on  the 
ttme  principles  as  if  taken  at  a  real  trial. 
Cnited  States  v.  TiUotson,  12  Wheat  180, 

6:  594 

3384.  Althoagh  a  paper  in  the  record, 
called  the  special  verdict,  is  defective  as  a 
special  verdict,  because  it  does  not  contain 
the  conditional  conclusion,  still  it  may  be 
forded  as  an  agreed  statement  of  facta. 
Mmnford  v.  Wardwell,  6  Wall.  423,    18:  756 

3385.  An  agreed  statement  of  facts  cannot 
^  taken  as  the  equivalent  of  a  special  find- 


ing of  facts,  within  the  meaning  of  U.  S. 
Rev.  Stat  §  §  649,  700.  U.  S.  Comp.  Stat 
1901,  pp.  525,  570,  providing  for  a  waiver 
of  trial  by  jury  and  the  proceedings  on  a 
trial  by  the  court,  so  that  an  exception  to 
a  general  finding  of  the  court  upon  such 
statement  will  bring  up  a  question  for  re- 
view, where  such  agreed  statement  contains, 
in  addition  to  certain  ultimate  facts,  other 
evidential  facts  from  which  a  material  ulti- 
mate fact  might  be  inferred,  but  which  is 
not  agreed  upon  or  found.  Wilson  v.  Mer- 
chants' Loan  db  T.  Co.  183  U.  S.  121,  22 
Sup.  Ct  Rep.  55,  46:  113 

Cited  in  United  States  Trust  Co.  v.  New  Mex- 
ico, 183  U.  S.  540,  46  L.  ed.  319,  22  Sup.  Ct 
Rep.  172 — Corliss  v.  Pulaski  County,  53  C. 
C.  A.  569,  116  Fed.  291 — ^American  Nat. 
Bank  v.  Watklns,  66  C.  C.  A.  120,  119  Fed. 
554 — McDowell  v.  McCormlck,  57  C.  C.  A. 
404,  121  Fed.  64— Tork  v.  Washburn,  64  C. 
C.  A.  134,  129  Fed.  566 — Paul  v.  Delaware, 
L.  A  W.  R.  Co.  130  Fed.  952 — Anglo-Ameri- 
can Land,  Mortg.  &  Agency  Co.  v.  Lombard, 
68  C.  C.  A.  102,  132  Fed.  734— Streeter  v. 
Chicago  Sanitary  District,  66  C.  C.  A.  193, 
183  Fed.  127— United  States  Fidelity  &  G. 
Co.  V.  Woodson  County,  76  C.  C.  A.  121, 
145  Fed.  151. 

3386.  An  agreement  that  the  parties  may 
refer  to  and  rely  upon  all  the  grounds  of 
action  or  defense  to  be  found  in  the  volu- 
minus  records  of  two  equity  cases  in  other 
courts,  including  the  pleadings  and  evidence 
and  orders  and  decrees  therein,  cannot  take 
the  plaice  of  a  special  verdict  of  a  jury  or 
special  finding  of  facte  by  the  court,  so  as 
to  enable  the  Supreme  Court  of  the  United 
States  to  determine  the  questions  of  law 
thereon  arising.  Glenn  v.  Fant,  134  U.  S. 
398,  10  Sup.  Ct  Rep.  583,  33:  969 
Cited  in  Wilson  v.  Merchanta*  Loan  &  T.  Co. 

183  U.  S.  128,  46  L.  ed.  116,  22  Sup.  Ct. 
Rep.  55 — MoUer  v.  United  States,  6  C.  C. 
A.  464,  13  U.  S.  App.  472,  67  Fed.  495 — 
State  Nat.  Bank  v.  Smith,  36  C.  C.  A.  417, 
94  Fed.  609 — Corliss  v.  Pulaski  County,  53 
C.  a  A.  569,  116  Fed.  291. 

3387.  A  statement  of  the  case,  in  the 
territory  of  Arizona,  takes  the  place  of  a 
bill  of  exceptions,  when  the  alleged  errors 
of  law  are  set  forth  with  sufilcient  matter 
to  show  the.  relevancy  of  the  points  taken. 
Such  statement  is  available  on  appeal  when 
by  stipulation  it  is  embodied  in  the  record. 
Head  v.  Hargrave,  105  U.  S.  45,      26:  1028 

3388.  Where  the  trial  was  by  the  court 
without  a  jury  the  Supreme  Court  of  the 
United  States  cannot  take  notice  of  a  stip- 
ulation of  counsel  as  to  the  evidence  bearing 
on  a  finding  of  the  court.  Ft.  Worth  City  Co. 
V.  Smith  Bridge  Co.  151  U.  S.  294,  14  Sup. 
Ct.  Rep.  339,  38:  167 

3389.  Questions  respecting  the  right  of  a 
municipality  to  impose  a  tax  for  the  pur- 
pose of  erecting  a  waterworks  plant,  or  the 
alleged  invalidity  of  any  method  of  acquir- 
ing such  works  except  by  purchasing  exist- 
ing works,  are  excluded  from  consideration 
by  a  stipulation  in  the  agreed  statement  of 
facts,  on  which  the  case  was  tried,  that  if 
the  city  has  the  right  to  erect  and  maintain 
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an  independent  plant  of  its  own,  in  view 
of  the  contract  rights  of  a  private  water- 
works company,  it  contemplates  raising 
funds  and  revenues  therefor  in  the  man- 
ner provided  by  law,  and  will  raise  revenues 
within  the  limits  of  indebtedness  authorized 
by  the  state  Constitution  and  laws.  Helena 
Waterworks  Co.  v.  Helena,  195  U.  S.  383, 
25  Sup.  Ct.  Rep.  40,  49:  245 

Xecossity. 

See  also  supra,  3362;  infra,  3419,  3420, 
3426,  3438. 

3390.  In  cases  tried  by  the  court,  if  for 
any  reason  justice  requires  it,  the  Supreme 
Court  of  the  United  States  may  simply  re- 
verse and  direct  a  new  trial,  although  there 
are   no  findings   of   facts  or  agreed  state- 
ment.    St.  Louis  V.  Western  U.  Teleg.  Co. 
148  U.  S.  92,  13  Sup.  a.  Rep.  485,    37:  380 
Cited  In  Insurance  Co.  of  N.  A.  v.  Internation- 
al Trust  Co.  17  C.  C.  A.  620,  36  U.  S.  App. 
291,  71  Fed.  92— Packer  v.  Whittler,  33  C. 
C.  A.  660,  63  U.  S.  App.  87,  91  Fed.  513— 
World's  Colambian  Exposition  Co.  v.  Repub- 
lic of  France,  38  C.  C.  A.  484,  96  Fed.  689 
— Green  v.  Western  U.  Teleg.  Co.  118  Fed. 
1016. 

3391.  Where  a  verdict  was  taken  subject 
to  the  opinion  of  the  court  upon  a  case  to 
be  made,  with  liberty  to  either  party  to 
turn  the  same  into  a  bill  of  exceptions,  and 
the  case  made  sets  forth  the  entire  evi- 
dence, but  is  not  an  agreed  statement  of 
facts,  nor  a  special  verdict,  nor  a  finding  of 
facts,  and  contains  no  exceptions,  it  cannot 
be  treated  as  the  basis  for  any  assignment 
of  errors.  Redfield  v.  Ystalyfera  Iron  Co. 
110  U.  S.  174,  3  Sup.  Ct.  Rep.  570,  28:  109 
Cited  In  Christ  ▼.  Schell,  31  Fed.  550. 

3392.  A  modification  by  the  supreme  court 
of  Utah  of  the  findings  of  fact  of  the  court 
below,  without  ordering  a  new  trial,  cannot 
be  reviewed  by  the  Supreme  Court  of  the 
United  States  in  the  absence  of  any  state- 
ment of  the  facts  to  show  whether  they 
were  sufficient  to  sustain  the  judgment 
rendered  or  not,  and  of  any  exceptions  as 
to  the  admission  or  rejection  of  evidence. 
Salina  Stock  Co.  v.  Salina  Creek  Irrig.  Co. 
163  U.  S.   109,  16  Sup.  Ct.  Rep.  1036, 

41:90 

Cited   In  Zeckendorf  v.  Zeckendorf,  171  U.  R. 

686,  43  L.  ed.  1179,  19  Sup.  Ct.  Rep.  882— 

Marshall  v.  Burtis,  172  U.  S.  035,  43  L.  ed. 

681,  19  Sup.  Ct.  Rep.  200. 

3393.  A  writ  of  error  from  the  Federal 
Supreme  Court  to  review  a  decree  of  the  cir- 
cuit court  of  the  District  of  Columbia  in  a 
chancery  case  could  not,  in  view  of  the  ju- 
diciary act  of  1789,  §  19,  be  maintained, 
where  no  statement  of  facts  appeared  upon 
the  record.  United  States  v.  Uooe,  1  Cranch, 
318,  2:  121 
Cited  In  Thompson  v.  RIf?f?8,  5  Wall.  677,   IS 

L.  ed.  707 — Stanton  v.  Embrey,  03  U.  S.  553, 
23  L.  ed.  084 — United  States  v.  Wonson,  1 
Gall.  8,  Fed.  Cas.  No.  16,750. 

3394.  Where  trial  below  is  by  court  with- 
out jury,  a  special  verdict  or  agreed  state- 
ment of  facts  is  necessary  to  a  review  of  the 


judgment.  If  such  verdict  do  not  find  all 
the  issues,  or  the  agreed  statement  be  in- 
complete, the  court  may  award  a  venire 
de  novo,  because  of  the  mistrial.  Guild 
V.  Frontin,  18  How.  135,  15:  290 

Cited  In  Hudson  v.  Charleston,  C.  &  C.  B.  Co. 

55  Fed.   256 — Anglo-American   Land,   ilortp. 

&  Agency  Co.  v.  Lombard,  68  C.  C.  A.  10:!, 

132  Fed.  734^Belt  v.  United  States,  4  App. 

D.   C.   31 — Lynch  v.   Grayson,   7  N.   IC    35„ 

32  Pac.  149. 

Sufficiency  and  conclnslveness. 

Conclusiveness  of  Decision  of  State 
Court  on  Agreed  Statement,  see  su- 
pra, 2196. 

See  also  supra,  3385. 

3395.  An  agreed  statement  that  is  not  in 
conformity  with  the  rules  of  an  appellate 
court,  does  not  present  such  a  case  as  will 
be  heard.  Curtis  v.  Petitpain,  18  How. 
109,  15:  280 
Cited  In  Nashua  &  L.  R.   Corp.  v.   Boston  <c 

L.  R.  Corp.  9  C.  C.  A.  475,  21  U.  S.  App. 
50,  61  Fed.  245 — Scaife  v.  Western  North 
Carolina  Land  Co.  30  C.  C.  A.  663,  59  U. 
S.  App.  28,  87  Fed.  811. 

3396.  A  case  cannot  be  brought  by  writ 
of  error  from  a  circuit  court  of  the  United 
States,  upon  an  agreed  statement  of  facta, 
without  a  record  of  more  than  the  judg- 
ment; all  the  proceedings  must  appear. 
Curtis  V.  Petitpain,  18  How.  109,  15:  280 
Keene  v.  Whittaker,  13  Pet.  459,  10:  246 
Cited  in  Curtis  v.  Petitpain,  18  How.  110,  15 

L.  ed.  280 — McMlcken  v.  Perin,  20  How.  155. 
15  L.  ed.  858— Redfleld  v.  Parks,  130  U.  S. 
625,  32  L.  ed.  1054,  9  Sup.  Ct.  Rep.  642 — 
Derby  v.  Jacques,  1  Cliff.  433,  Fed.  Cas.  No. 
3,817 — Nashua  &  L.  R.  Corp.  v.  Boston  A 
L.  R.  Corp.  9  C.  C.  A.  475,  21  U.  S.  App. 
50,  61  Fed.  246 — Meyer  v.  Mansor  &  T.  Im- 
plement Co.  29  C.  C.  A.  468,  52  U.  S.  App. 
474,  85  Fed.  876 — Molandln  v.  Colorado  C 
R.  Co.  3  Colo.  176. 

3397-98.  A  paper  stating  that  the  cause 
is  submitted  without  a  jury,  upon  the 
agreed  statement  of  facts,  which  is  not 
signed  by  counsel,  nor  entered  on,  nor  made 
part  of  the  record  of  the  court,  cannot  be 
considered  by  this  court.  An  agreed  state- 
ment of  facts  must  be  made  a  part  of  the 
record.  Burr  v.  Des  Moines  R.  &  Nav.  Co. 
1  Wall.  99,  17:  561 

Cited  In  Pomeroy  v.  State  Bank,  1  Wall.  603,. 

17  L.  ed.   642— Flanders  v.  T^-eed,  9  Wall. 

431,    10    L.    ed.    680— Ruddlck    v.    Billings,. 

Woolw.    336,    3    Nat    Bankr.    Reg.   65,    Fed. 

Cas.  No.  12,110— Southern  Bldg.  &  L.  Asao. 

V.  Carey,  117  Fed.  334. 

3399.  A  statement  of  facts  by  the  parties, 
like  a  finding  of  facts  by  the  circuit  court, 
is  strictly  analogous  to  a  special  verdict,  and 
in  order  to  present  any  qitestion  on  writ  of 
error,  must  state  the  ultimate  facts  of  the 
case,  presenting  questions  of  law  only,  Rai- 
mond  V.  Terrebonne  Parish,  132  U.  S.  192, 
10  Sup.  Ct.  Rep.  57,  33:  309 

Davenport  v.  Paris,  136  U.  S.  580,  10  Sup. 

Ct.   Rep.   1064,  34:  54a 

Cited  In  Glenn  v.  Fant,  134  tJ.  S.  401,  SX   L. 

ed.  970,  10  Sup.  Ct.  Rep.  583 — ^Davenport  v. 

Paris.  186  U.  8.  561.  34  L.  ed.  548,  10  Sap. 

Ct   Rep.    1064 — British   Queen   Min.  Go.   t» 
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Baker  Silrer  Min.  Co.  139  U.  S.  223,  35  L. 
«d.  147.  11  Sup.  Ct.  Rep.  623— Saltonstall 
T.  Birtwell.  150  U.  S.  420,  37  L.  ed.  1129, 
14  Sup.  Ct.  Rep.  169 — Wilson  v.  Merchants' 
Loan  &  T.  Co.  183  U.  S.  128,  46  L.  ed.  116, 
22  Snp.  Ct.  Rep.  55 — Lackett  ▼.  Rumbaugh, 
45  Fed.  24 — Moller  v.  United  States,  6  C.  C. 
A.  464,  13  U.  S.  App.  472,  67  Fed.  495 — 
Kentucky  Life  &  Accl.  Ins.  Co.  ▼.  Hamilton, 

11  C.  C.  A.  47,  22  U.  S.  App.  548,  63  Fed. 
9S— Lang  v.  Baxter,  69  Fed.  907 — Mutual 
Reserve  Fund  Life  Asso.  ▼.  DuBols,  29  C. 
C.  A.  357,  56  U.  S.  App.  580,  85  Fed.  589 — 
State  Nat.  Bank  v.  Smith,  36  C.  C.  A.  416, 
94  Fed.  609 — Olcott  v.  Bnnls-Calvert  Com- 
press Co.  52  C.  C.  A.  630,  114  Fed.  910— 
Corliss  T.  Pulaski  County,  63  C.  C.  A.  569, 
116  Fed.  291 — Powers  ▼.  United  States,  56 
C.  C  A.  132,  119  Fed.  566. 

3400.  A  statement  of  facts  in  this  court 
must  be  a  statement  of  the  ultimate  facts 
which  the  evidence  is  intended  to  establish, 
and  not  the  evidence  on  which  those  ulti- 
mate facts  are  supposed  to  rest.  Burr  v. 
Dec  Moines  R.  &  Nav.  Co.  1  Wall.  99, 

17:  561 
Cited  In  United  States  v.  Adams,  6  Wall.  Ill, 

18  Ll  ed.  794 — Norrls  v.  Jackson,  9  Wall. 
127,  19  L.  ed.  609 — Smith  v.  Sac  County,  11 
Wall.  162,  20  L.  ed.  109 — Kearney  v.  Case, 

12  Wall.  281,  20  L.  ed.  390— Miller  v.  Brook- 
lyn L.  Ins.  Co.  12  Wall.  301,  20  L.  ed.  401 
—Wayne  County  v.  Kennlcott,  103  U.  S.  55«, 

26  L.  ed.  487— Bond  T.  Dustin,  112  U.  S. 
607,  28  L.  ed.  836,  5  Sup.  Ct,  Rep.  296— 
McClure  v.  United  States,  116  U.  S.  149,  29 
L.  ed.  573,  6  Sup.  Ct.  Rep.  321 — ^Ralmond  ▼. 
Terrebonne,  132  U.  S.  194,  83  L.  ed.  310,  10 
Sup.  Ct  Rep.  57 — Wear  v.  Mayer,  2  Mc- 
Crary,  174,  6  Fed.  660— Walker  v.  Miller, 
«  C.  C.  A.  333,  19  U.  S.  App.  403,  59  Fed. 
J*70— United  States  v.  Carr,  10  C.  C.  A.  82, 

19  U.  S.  App.  679,  61  Fed.  804 — Nolan  v. 
Colorado  Cent  Consol.  Min.  Co.  12  C.  C.  A. 
59«),  27  U.  S.  App.  427,  63  Fed.  935— Hamil- 
ton County  V.   Sherwood,  11  C.   C.  A.  510, 

27  U.  S.  App.  458.  64  Fed.  106— Searcy 
County  V.  Thompson,  13  C.  C.  A.  3.>2,  27  U. 
S.  App.  715,  66  Fed.  94 — Hinkley  v.  Arkan- 
sas City,  16  C.  C.  A.  398,  32  U.  S.  App.  640, 
«»  Fed.  771— ^Lang  v.  Baxter,  69  Fed.  907— 
Insurance  Co.  of  N.  A.  v.  International  Trust 
Co.  17  0.  C.  A.  617,  36  U.  S.  App.  291,  71 
Fed.  90 — Monticello  Bank  v.  Bostwlck,  23 
C.  C.  A.  77,  40  U.  S.  App.  721,  77  Fed.  126 
— Scalfe  T.  Western  North  Carolina  Land 
Co.  30  C.  C.  A.  663,  59  U.  S.  App.  28,  87 
Fed.  311— State  Nat  Bank  v.  Smith,  36  C. 
C.  A.  416,  94  Fed.  609 — Anglo-American 
Land,  Mortg.  &  Agency  Co.  v.  Lombard,  132 
Fed.  734— Holt  v.  Van  Eps,  1  Dak.  221,  46 
N.  W.  689— Robinson  v.  Matthews,  16  Fla. 
320— Lynch  v.  Grayson,  7  N.  M.  87,  82  Pac. 
149. 

3401.  An  agreement  as  to  certain  facts 
in  the  bill  of  exceptions,  which,  though 
not  technically  such  an  agreed  statement 
<8  is  the  equivalent  of  a  special  finding  of 
^^t,  jet  enables  the  court  to  consider  the 
ruling  of  the  court  below  refusing  to  in- 
struct a  jury  that  the  plaintiflf  was  entitled 
to  judgment,  with  a  certainty  as  to  the 
fwta  upon  which  it  was  based, — ^is  sufficient 
to  demand  the  determination  of  that  ques- 
tWB.  St.  Louis  V.  Western  U.  Teleg.  Co. 
1«  U.  S.  92,  13  Sup.  a.  Rep.  485,  37:  380 
<?iM  ia  Wilson  ▼.  Merchants'  Loan  &  T.  Co. 


39  C.  C.  A.  233.  98  Fed.  691 — Paul  v.  Dela- 
ware, L.  &  W.  R.  Co.  130  Fed.  956. 

3402.  An  agreed  statement  of  facts  certi- 
fied by  a  territorial  supreme  court  as  a 
statement  of  facts  under  the  act  of  April  7, 
1874,  brings  nothing  before  the  Supreme 
Court  of  the  United  States  for  considera- 
tion,  where,  instead  of  stating  the  ultimate 
facts,  it  contains  a  narrative  of  facts,  tran- 
scripts of  records,  and  the  testimony  which 
certain  witnesses  would  have  given  if  they 
had  been  produced  and  sworn.  United 
States  Trust  Co.  v.  New  Mexico,  183  U.  S. 
535,  22  Sup.  Ct.  Rep.  172,  46:  315 
Cited  in  Neely  Electric  Constr.  &  Supply  Co. 

V.  Browning,  25  App.  D.  C.  86. . 

3403.  The  distinction  between  writs  of  er- 
ror and  appeals  cannot  be  overthrown  by 
an  agreement  of  counsel  in  the  court  below, 
that  all  the  evidehce  in  the  cause  shall  be 
introduced  and  considered  as  a  statement 
of  facts.     Minor  v.  Tillotson,  2  How.  392, 

11:312 
Graham  v.  Bayne,  18  How.  60,  15:  265 

Cited  in  Phillips  v.  Preston,  5  How.  290,  12 
L.  ed.  157 — Prentice  v.  Zane,  8  How.  486,  12 
L.  ed.  1167 — Suydam  v.  Williamson,  20  How. 
439,  15  L.  ed.  983 — Pomeroy  v.  State  Bank, 
1  Wall.  604,  17  L.  ed.  642— Norrls  v.  Jack- 
son, 9  Wall.  127,  16  L.  ed.  609 — Walker  v. 
Dreville,  12  Wall.  442,  20  L.  ed.  430— Mor- 
dock  V.  Memphis,  20  Wall.  622,  22  L.  ed.  439 
— iBtna  L.  Ins.  Co.  v.  Ward,  140  U.  S.  91. 
35  L.  ed.  377,  11  Sup.  Ct.  Rep.  720 — Cle- 
ment y.  Phenlx  Ins.  Co.  7  Blatchf.  57,  Fed. 
Cas.  No.  2,882 — Northern  P.  R.  Co.  v.  Char- 
less,  2  C.  C.  A.  398,  7  U.  8.  App.  359,  51  Fed. 
579 — Kentucky  Life  &  Accl.  Ins.  Co.  v.  Ham- 
ilton, 11  C.  C.  A.  47,  22  U.  S.  App.  548, 
63  Fed.  98 — Scalfe  v.  Western  North  Caro- 
lina Land  Co.  30  C.  C.  A.  663,  59  U.  S.  App. 
28,  87  Fed.  311— Real  Estate  Bank  v.  Raw- 
don,  5  Ark.  593 — State  v.  Jennings,  10  Ark. 
451 — Lynch  v.  Grayson,  7  N.  M.  37,  32  Pac. 
149 — Steamboat  Zephyr  v.  Brown,  2  Wash. 
Terr.  46,  3  Pac.  186. 

3404.  A  recital  in  an  agreed  statement, 
that  defendant  offered  to  introduce  tes- 
timony of  a  discrimination  against  ne- 
groes in  the  selection  of  grand  jurors,  which 
was  relied  upon  as  the  ground  for  his  mo- 
tion to  quash  the  indictment,  will  not  be 
taken  as  true  on  error  to  a  state  court, 
where  such  statement  was  signed  **with  re- 
lation to  case  as  settled  by  judge/'  and  he 
stated  therein  that  he  overruled  the  motion 
because  the  statement  of  facts  set  out  in 
the  grounds  for  quashing  the  indictment 
did  not  appear  from  the  records  or  other- 
wise, and  that  in  the  absence  of  any  show- 
ing to  the  contrary  he  was  bound  to  as- 
sume that  the  jury  commissioners  had  done 
their  duty,  and  the  record  discloses  no  ex- 
ception to  the  supposed  refusal  to  hear  the 
proffered  evidence,  and  no  contention  in  that 
regard  on  the  appeal  to  the  state  supreme 
court.  Brownfield  v.  South  Carolina,  189 
U.  S.  426,  23  Sup.  Ct.  Rep.  513,  47:  882 
Cited  in  Martin  v.  Texas,  200  U.  S.  320,  50  L. 

ed.  499,* 26  Sup.  Ct.  Rep.  338. 

3405.  Discrimination  against  Chinese  per- 
sons in  the  administration  of  a  municipal 
ordinance  making  it  unlawful  either  to  ex- 
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hibit  gambling  implements  in  a  barred  or 
barricaded  house  or  room  or  to  visit  such 
a  house  or  room  where  gambling  instru- 
ments are  exhibited  is  not  sufficiently  shown 
to  enable  the  Supreme  Court  of  the  .United 
States  to  declare  such  ordinance  void,  as 
denying  the  eoual  protection  of  the  laws, 
in  reviewing  the  refusal  of  a  state  court 
to  grant  habeas  corpus  to  one  convicted  of 
a  violation  of  the  ordinance,  by  a  stipu- 
lation between  the  parties,  recited  in  the 
order  discharging  the  writ,  that  the  facts 
are  as  set  forth  in  the  petition,  where  such 
petition  merely  avers  that  the  ordinance  is 
enforced  "solely  and  exclusively  against 
persons  of  the  Chinese  race,  and  not  other- 
wise," and  contains  no  allegation  that  the 
conditions  and  practices  against  which  the 
ordinance  is  directed  do  not  exist  exclusive- 
ly among  the  Chinese,  or  that  there  are 
other  offenders,  as  to  whom  it  is  not  en- 
forced. Ah  Sin  V.  Wittman,  198  U.  S.  500, 
25  Sup.  Ct.  Rep.  756,  49:  1142 

Oiied  in  Georgia  R.  &  Bkg.  Co.  v.  Wright,  126 
Ga.  604,  54  8.  B.  52. 

Time  of  filing. 

3406.  A  statement  of  facts  not  filed  with- 
in the  time  required  by  Ariz.  Rev.  Stat.  §§ 
843-845,  cannot  be  considered  as  part  of 
the  record  on  appeal  from  the  supreme 
court  of  that  territory.  Cohn  v.  Daley, 
174  U.  S.  639,  19  Sup.  a.  Rep.  802, 

43:  1077 

«.  Bai  of  ExeepUona* 

I.  In  Cteneral, 

Presumption  as  to,  see  infra,  4177,  4178. 
Conformity  as  Between  State  and  Federal 

Practice,  see  Courts,  1339,  1341. 
As  Evidence,  see  Evidence,  1284. 
Use  of,  on  Motion  for  New  Trial,  see  New 

Trial,  23. 
See  also  supra,  3243,  3247,  3383,  3387;  infra, 

8708,  4179a,  4869. 

3407.  A  bill  of  exceptions  Is  a  mode  of 
placing  the  law  of  the  case  on  a  record 
which  is  to  be  brought  before  the  Supreme 
Court  by  writ  of  error.  Re  Crane,  5  Pet. 
190,  8: 92 

3408.  Where  the  record  sent  up  consisted 
of  the  petition,  the  answer,  the  whole  tes- 
timony, and  the  fiat  of  the  judge,  and  the 
undisputed  evidence,  on  the  most  favorable 
construction,  was  insufficient  to  support  the 
judgment,  this  court  treated  the  case  as  a 
bill  of  exceptions  or  case  submitted.  Par- 
sons V.  Armor,  3  Pet.  413,  7:  724 
Cited  in  Real  Estate  Bank  v.  Rawdon,  5  Ark. 

586 — Farrelly  v.  Cross,  10  Ark.  409. 

3409.  In  passing  on  questions  presented 
in  a  bill  of  exceptions,  the  court  will  not 
look  beyond  the  bill  itself.  Reed  v. 
Gardner,  17  Wall.  409,  21 :  665 
Russell  V.  Ely,  2  Black,  575,  17:  258 
Cited  in  Reed  v.  Gardner,  17  Wall.  411,  21  L. 

ed.  600 — Southwest  Virginia  Improv.  Co.  v. 
Prari,  7  C.  C.  A.  151,  8  U.  8.  App.  444.  58 
Fed.  178 — ^Rosenthal  Vw  Cliisum,  1  N.  M.  686. 


3410.  Where  the  only  exception  111  tha 
bill  of  exceptions  is  not  well  taken,  tha 
judgment  will  be  affirmed.  Morris  v.  Shrin- 
er,  131  U.  S.  xci.  Appx.  and  19:  808 

3411.  The  regulations  respecting  the  re- 
moval of  cases  from  the  Supreme  Court 
of  the  District  of  Columbia  on  writs  of  error 
or  appeal  are  the  same  as  from  the  etrcnit 
courts  of  the  United  States  with  regard 
to  the  allowance  of  bills  of  exceptions. 
Stanton  v.  Embry,  93  U.  S.  548,        23:  963 

3412.  An  action  by  the  assignee  of  an  in- 
solvent corporation  to  enforce  the  liability 
of  a  stockholder  tried  in  the  district  courts 
may  be  re-examined  in  the  Supreme  Court 
as  well  as  in  the  circuit  court  upon  the  bill 
of  exceptions  filed  in  the  district  court. 
Tumbuli  V.  Payson,  95  U.  S.  418,      24:  437 

3413.  A  bill  of  exceptions,  in  the  United 
States  courts,  in  equity  cases,  does  not  i»t>p- 
erly  form  a  part  of  the  record  on  appeal. 
Brockett  v.  Brockett,  3  How.  691,  11:  786 
Cited  in  Watt  v.  Starke,  101  U.  S.  253,  25  L. 

ed.  828 — Soathein  Bids.  A  L.  Asso.  v.  Carej, 
117  Fed.  330. 

3414.  A  letter  of  an  attorney  withdraw- 
ing appearance  may  be  brought  into  the  rec- 
ord  by  bill  of  exceptions  which  sets  it  forth 
at  length  and  states  that  it  was  filed  by  the 
plaintm  in  the  case.  Rio  Grande  Irrie.  A 
Colonization  Co.  v.  Gildersleeve,  174  U.  S. 
603,  19  Sup.  a.  Rep.  761,  43: 1103 

3415.  A  bill  of  exceptions  as  to  the  rul- 
ing  of  the  court  on  the  matter  of  instruc- 
tions, and  a  statement  of  all  the  proceedings 
in  the  trial,  approved  by  counsel  and  au> 
thenticated  by  the  trial  judge,  are  suf- 
ficient for  the  review  of  a  Montana  judg- 
ment in  the  Supreme  Court  of  the  United 
States.  Montana  R.  Co.  v.  Warren,  137  U. 
S.  348,  11  Sup.  Ct.  Rep.  96,  34:  681 
Cited  in  Rosen  v.  United  States,  161  U.  &  44« 

40  L.  ed.  611,  16  Sup.  Ct  Rep.  480— Old 
Jordan  Min.  &  Mill.  Co.  v.  Soci^t^  AnoDjme 
Des  MlneSf  164  U.  S.  265,  41  L.  ed.  429,  17 
Sup.  Ct.  Rep.  118 — J.  B.  McParlan  Carriage 
Co.  V.  Solanas,  46  C.  C  A  262,  106  Fed. 
158. 

8416.  A  decree  which  states  that  a  bill  of 
exceptions  is  ordered  to  be  and  is  filed  as  a 
part  of  the  record  gives  the  bill  of  excep- 
tions the  same  effect  as  if  it  were  incor- 
porated in  the  body  of  the  decree.  Ensming- 
er  V.  Powers,  108  U.  S.  292,  2  Sup.  Ct.  Rep. 
643,  27: 732 

Cited  in  Harding  v.  Harding,  140  CaL  694»  74 

Pac.  284. 


2,  When  Proper  or  Jf ecesaory* 

Necessity  for  Exceptions,  see  infra,  YL  II 
Presumption  in  Absence  of,  see  infra,  4184, 

4189. 
See  also  supra,  920,  3359,  3371;  infra,  3583, 

3854,  4518. 

8417.  Prior  to  the  act  of  March  3,  1866, 
no  exception  eould  be  taken  to  rulings  of 
the  court  in  the  progress  of  a  ixUiX  witii- 
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out  a  jury;  bat  that  act  allows  a  bill  of 
tioeptions  on  such  trials  where  a  written 
itipalation  waiving  a  jury  is  filed  with  the 
dark.    Flanders  y.  Tweed,  9  Wall.  425, 

19:  678 
Kearney  ▼.  Case,  12  Wall.  275,        20:  395 

341&  When  the  error  all^^  does  not  ap- 
pear on  the  face  of  the  record  or  on  de- 
marrer,  a  bill  of  exceptions  is  the  only 
mode  of  bringing  a  case  before  this  court 
for  leriew.    Graham  ▼.  Bayne,  18  How.  60, 

15:  265 

3419.  Where  a  case  is  brought  here  upon 
vrit  of  error,  and  there  is  no  bill  of  excep- 
tions, agreed  statement,  or  special  verdict 
in  the  transcript,  the  judgment  will  be  af- 
firmed. Pomeroy  v.  State  Bank  of  Indiari, 
1  WalL  592,  17:  638 

3420.  A  writ  of  error  to  a  circuit  court  of 
the  United  States  will  not  be  dismissed  be- 
cause the  record  contains  no  bill  of  excep- 
tions, agreed  statement,  special  verdict,  or 
demurrer;  but  the  judgment  will  be  af- 
firmed- New  Orleans  0.  A  Q.  W.  R.  Co.  ▼. 
Morgan,  10  Wall.  256,  19:  892 
Savdam   y.  Williamson,   20   How.   427, 

15:978 
Ooddhigton  ▼.  Richardson,  10  Wall.  516, 

19:  981 
James  ▼.  Bank  of  Mobile,  7  Wall.  692, 

19:  275 
Cited  in  Taylor  v.  Morton,  2  Black,  484,  17  L. 
ed.  278— Pomeroy  v.  State  Bank,  1  Wall. 
604.  17  L.  ed.  642 — Cook  v.  Burnley  (Cook 
V.  Porter)  11  Wall.  677,  20  L.  ed.  86 — ^Thft 
EnUw  (Wlieeler  v.  Harris)  12  Wall.  141,  20 
L.  ed.  278 — Stewart  v.  Salamon,  97  U.  8. 
864.  24  L.  ed.  1045 — Spltley  v.  Frost,  6  Mc- 
Crary,  51,  15  Fed.  306— United  SUtes  ex 
rel.  Search  v.  Choctaw,  O.  h  Q.  B.  Co.  3 
Okla.  469,  41  Pac.  729. 

3421.  The  ruling  of  the  court,  under  the 
peculiar  practice  m  the  Louisiana  district, 
may  be  examined  in  this  court  upon  writ  of 
error,  and  the  judgment  reversed  or  affirmed 
l^  a  bill  of  exceptions,  in  the  same  manner 
as  if  there  had  been  a  jury  trial.  They  may 
also  be  revised  here  upon  a  state  of  facts 
found  by  the  court;  hut  the  question  pre- 
sented in  the  court  below  and  decided  by 
the  court  must  be  clearly  stated.  Newell 
T.  Fixon,  4  Wall.  672,  18:  305 

3422.  A  special  verdict  is  the  proper  foun- 
dation of  a  judgment  for  either  party;  and 
the  judgment  may  be  re-examined  in  this 
court  on  a  writ  of  error  without  any  bill  of 
exceptiona.  Mumford  v.  Wardwell,  6  Wall. 
423,  18-  756 

3423.  Where  a  demurrer  to  a  declaration 
b  the  circuit  court  is  improperly  sustained 
or  overruled,  and  judgment  is  rendered  for 
the  wrong  party,  the  case  may  be  re-exam- 
faied  here  upon  writ  of  error,  without  any 
formal  bill  of  exceptions.  Rogers  ▼.  Bur- 
lington, 3  Wall.  654,  18:  79 

3424.  Upon  a  writ  of  error  to  reverse  a 
judgment  of  forfeiture  for  violation  of  the 
internal  revenue  laws,  questions  arising  on 
certain  demurrers,  and  the  question  as  to 


the  jurisdiction  of  the  circuit  court,  are 
subject  to  review,  though  no  bill  of  excep- 
tions appear  in  the  record.  Coffey  v.  United 
SUtes,  116  U.  S.  427,  6  Sup.  Ct  Rep.  432, 

29:  681 


3425.  Questions 
of  the  information 
proceedings,  which 
in  the  court  below 
bill  of  exceptions, 
this  court.  Coffey 
S.  436,  6  Sup.  Ct 


involving  the  sufficiency 
and  the  regularity  of  the 
were  not  formally  raised 
and  are  not  presented  by 
cannot  be  considered  by 
V.  United  States,  116  U. 
Rep.  437,  29:  684 


3426.  Where  an  appeal  is  taken  from  a 
special  term  of  the  supreme  court  of  the 
District  of  Columbia  to  a  general  term, 
without  filing  any  bill  of  exceptions  or  case 
stated,  a  new  trial  cannot  be  granted  by  the 
general  term  upon  a  case  stated,  filed  by  the 
judge,  at  a  suosequent  term.  Coughlan  v. 
District  of  Columbia,  106  U.  S.  7,  1  Sup. 
Ct  Rep.  37,  27:74 
died  in  Belknap  v.  United  States,  150  U.  8. 

590,  37  L.  ed.  1192,  14  Sup.  Ct  Rep.  183. 

Editorial  note. 

Necessity  of  bill  of  exceptions.      13:  883 

Errors  apparent  on  the  record. 

Necessity    for    Exceptions,    see    infra, 

3659,  3660,  3694,  3695. 
See  also  supra,  3418. 

3427.  Errors  apparent  in  the  record  ar» 
reviewable  whether  appearing  by  bill  of  ex- 
ception or  in  any  other  legal  manner.  Bal- 
timore &  P.  R.  Co.  V.  Sixth  Presby.  Church, 
91  U.  S.  127,  23:  260 
Cited  in  MoUne  Plow  Co.  v.  Webb,  141  U.  8. 

623,  36  L.  ed.  881,  12  Sup.  Ct  Rep.  100 — 
Wilmington  v.  Rlcaud,  82  C.  C.  A.  579,  61 
U.  S.  App.  626,  90  Fed.  214. 

3428.  No  bill  of  exceptions  is  necessary 
where  the  error  alleged  is  apparent  upon 
the  record.    Young  v.  Martin,  8  Wall.  354, 

19:  4ia 
Moline  Plow  Co.  ▼.  Webb.  141  U.  S.  616,  12 
Sup.  Ct  Rep.   100,  35:  879' 

Cited  In  Moline  Plow  Co.  v.  Webb,  141  U.  8. 
623,  86  L.  ed.  881,  12  Sup.  Ct  Rep.  100 — 
Bram  v.  United  States,  168  U.  S.  571,  42 
L.  ed.  583,  18  Sup.  Ct  Rep.  183 — ^Hamllton 
County  V.  Sherwood.  11  C.  C.  A.  514,  2T 
U.  S.  App.  458,  64  Fed.  110 — Madden  v. 
Lancaster  County,  12  C.  C.  A.  573,  27  U. 
S.  App.  628,  65  Fed.  195 — Scalfe  v.  Western 
North  Carolina  Land  Co.  30  C.  C.  A.  663,. 
59  U.  B.  App.  28,  87  Fed.  811 — Solomon  v. 
Davenport,  80  C.  C.  A.  665,  59  U.  S.  App. 
52,  87  Fed.  319 — Wilmington  v.  Bicaud,  32* 
C.  C.  A.  579,  61  U.  8.  App.  626,  90  Fed.  214 
— Evans  v.  Humpbreys,  9  App.  D.  C.  395^ 
Mansfield  v.  Winter,  10  App.  D.  C.  556 — 
Redinbo  v.  Frets,  99  Ind.  462 — Gordon  v. 
Ashley,  34  Misc.  747,  70  N.  T.  Supp.  1038 — 
Clark  V.  Com.  90  Va.  362,  18  S.  E.  440. 

3429.  Whenever  the  error  is  apparent  on 
the  record,  it  is  open  to  revision,  whether 
it  be  made  to  appear  by  bill  of  exceptiona 
or  in  any  other  manner.  Suydam  v.  Wil- 
liamson, 20  How.  427,  15:  978 
Cited  In  Rogers  v.  Burlington,  3  Wall.  601,  IS 

L.  ed.  82 — Aurora  v.  West,  7  Wall.  91,  19  L. 
ed.  46— Young  v.  Martin,  8  Wall.  357,  19  L. 
ed.  419 — New  Orleans,  O.  &  G.  W.  R.  Co.  v. 
Morgan,  10  Wall.  261,  19  L.  ed.  893 — Gould  v. 
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EvanavUle  &  C.  R.  Co.  91  U.  S.  627,  23  L. 
ed.  416 — Sowles  v.  United  States,  21  Fed. 
223 — Metcalf  v.  Watertown,  16  C.  C.  A.  42, 
34  U.  S.  App.  107,  68  Fed.  864— Scalfe  v. 
Western  North  Carolina  Land  Co.  30  C.  C. 
A.  663,  59  U.  S.  App.  28,  87  Fed.  311. 

3430.  A  decision  is  reviewable  by  the  Su- 
preme Court  without  a  bill  of  exceptions 
where  the  questions  are  apparent  in  the 
record  and  arise  upon  demurrer  to  mate- 
rial pleadings  on  which  the  cause  depends. 
Aurora  v.  West,  7  Wall.  82,  19:  42 

3431.  An  error  by  an  appellate  court  in 
setting  aside  a  judgment  and  granting  a 
new  trial,  which  results  in  a  final  judg- 
ment against  the  party  who  was  formerly 
successful,  may  be  reviewed  on  writ  of  error 
upon  that  judgment,  without  any  bill  of  ex- 
ceptions, where  the  error  appears  of  record. 
Coughlan  v.  District  of  Columbia,  106  U.  S. 
7,  2  Sup.  Ct.  Rep.  37,  27:  74 

3432.  In  the  absence  of  a, bill  of  exceptions, 
or  what  is.  equivalent  to  such  a  bill,  upon 
which  the  final  judgment  was  reviewed  by 
the  supreme  court  of  a  territory,  the  Su- 
preme Court  cannot  examine  any  errors 
«xcept  such  as  are  apparent  on  the  face  of 
the  record.    Sparrow  v.  Strong,  4  Wall.  584, 

18:  410 
Cited  In  Kerr  v.  Clampltt,  95  U.  S.  190,  24  L. 
ed.  494. 

3433.  This  court  must  have  before  it  a 
bill  of  exceptions,  or  what  is  equivalent 
thereto,  upon  which  the  final  judgment  of 
a  lower  court  was  reviewed  by  the  supreme 
court  of  a  territory,  or  it  will  not  examine 
into  any  alleged  errors,  except  such  as  are 
otherwise  apparent  on  the  face  of  the  rec- 
ord.    Kerr  v.  Clampitt,  95  U.  S.  188, 

24:  493 
Cited  In  Head  v.  Hargrave,  105  U.  S.  47,  26 
L.  ed.  1029 — Montana  R.  Co.  v.  Warren,  137 
U.  S.  350,  34  L.  ed.  682,  11  Sup.  Ct.  Rep.  96 
— Macheca  v.  United  States,  26  Fed.  847 — 
Sessions  v.  Gould,  11  C.  C.  A.  551,  26  U.  S. 
App.  368,  63  Fed.  1002 — J.  B.  McFarlan 
Carriage  Co.  v.  Solanas,  45  C.  C.  A.  262,  3 
N.  B.  N.  Rep.  529,  106  Fed.  153— St.  Croix 
Lumber  Co.  v.  Pennington,  2  Dak.  477,  11 
N.  W.  497. 

^Errors  of  law. 

3434.  The  Supreme  Ck>urt  will  only  review 
errors  of  law  presented  by  proper  bill 
of  exceptions.  Prentice  v.  Zane,  8  How. 
470,  12:  1160 
Cited  In  Clement  v.  Phoenix  Ins.  Co.  7  Blatchf. 

57,  Fed.  Cas.  No.  2,882. 

3435.  Questions  of  law  arising  upon  the 
trial  of  an  issue  of  fact  cannot  be  made 
part  of  the  record  by  bill  of  exceptions, 
unless  the  trial  is  by  jury,  or  by  the  court 
after  due  waiver  in  writing  of  a  jury  trial. 
Andes  v.  Slauson,  130  U.  S.  435,  9  Sup.  Ct. 
Rep.  673,  32:  983 
Cited  in  Shipman  v.  StraltsvlUe  Central   Min. 

Co.  158  U.  S.  361,  30  L.  ed.  1016,  15  Sup. 
Ct.  Rep.  886 — United  States  v.  Carr,  10  C. 
C.  A.  82,  19  U.  S.  App.  679,  61  Fed.  804— 
Cudahj  Packing  Co.  v.  Sioux  Nat.  Banlc,  10 
C.  C.  A.  412,  32  U.  8.  App.  600,  69  Fed.  78.'» 
— Cudahy  Paclcing  Co.  v.  Sioux  Nat.  Bank, 


21  CCA.  429,  40  U.  8.  App.  142,  75  F^ 
474. 

3436.  A  bill  of  exceptions  ought  to  be  up- 
on some  point  of  law,  either  in  admitting  or 
denying  evidence,  or  a  challenge  on  some 
matter  of  law  arising  on  facts  not  denied, 
in  which  either  party  is  overruled  by  the 
court.  Re  Crane,  5  Pet.  190,  8:92 
Cited    in    Scaife    v.    Western    North    Carolina 

Land  Co.  30  C.  C.  A.  663,  59  U.  8.  App.  28, 
87  Fed.  310 — Columbus  Constr.  Co.  v. 
Crane  Co.  41  C.  C.  A.  191,  101  Fed.  56— 
Sharp  V.  Curtiss,  15  Conn.  634 — Gray  v. 
Belden,  3  Fla.  114 — Robinson  v.  L'Engle.  13 
Fla.  409 — Costlcy  v.  Com.  118  Mass.  23— 
People  V.  Dalton,  15  Wend.  585 — People  t. 
Berlin,  10  Utah,  44,  86  Pac.  199— People  v. 
Hart,  10  Utah,  206,  37  Pac.  330. 

3437.  Where  there  is  no  biU  of  exceptions 
setting  forth  the  evidence,  no  error  of  law 
can  be  assigned  in  respect  to  any  finding 
of  fact;  and  this  court  is  restricted  to  the 
question  whether,  upon  the  facts  as  found 
by  the  court  in  a  case  tried  by  it,  there 
was  error  in  giving  the  judgment.  Prentice 
V.  Stearns,  113  U.  S.  435,  5  Sup.  Ct.  Rep. 
547,  28:  1059 

3438.  Where  there  is  neither  a  bill  of  ex- 
ceptions presented  for  the  review  of  a  judg- 
ment of  the  supreme  court  of  the  District 
or  Columbia,  nor  any  findings  of  facts,  nor 
any  case  stated  analogous  to  a  special  ver- 
dict, stating  the  ultimate  facts  and  pre- 
senting questions  of  law  only,  the  Supreme 
Court  of  the  United  States  cannot  review 
the  same.  Glenn  v.  Fant,  134  U.  S.  398, 
10  Sup.  Ct.  Rep.  583,  33:969 
Lited  in  Davenport  v.  Paris,  136  U.  S.  581,  34 

L.  ed.  548,  10  Sup.  Ct.  Rep.  1064 — British 
Queen  Min.  Co.  v.  Baker  Silver  Min.  Co.  139 
U.  S.  223,  35  L.  ed.  147,  11  Sup.  Ct.  Rep. 
523 — Rogers  v.  United  States.  141  U.  8.  556, 
35  L.  ed.  856,  12  Sup.  Ct.  Rep.  91. 

3439.  The  party  may  bring  the  facts  into 
review  before  the  appellate  court,  so  far  as 
they  bear  upon  questions  of  law,  by  a  bill 
of  exceptions.  Parsons  y.  Bedford,  3  Pet. 
433,  7: 732 
Cited  in  Pueblo  Chicago  Lumber  Co.  v.  Dan- 

ziger,  7  Colo.  App.  151,  42  Pac  683. 

3440.  A  bill  of  exceptions  is  the  safest 
method,  and  where  the  facts  are  disputed,  it 
becomes  the  only  effectual  mode  by  which 
all  the  rights  of  the  complaining  party  can 
be  preserved.  Where  there  is  no  dispute  in 
regard  to  the  facts,  the  same  purpose  may 
be  accomplished  by  a  special  verdict  or  by 
an  agreed  statement  of  facts.  Where  the 
facts  are  without  dispute  and  agreed  be- 
tween the  parties,  a  statement  of  the  same 
may  be  drawn  up  and  entered  on  the  record, 
and  submitted  directly  to  the  court  for  its 
decision  without  the.  intervention  of  a  jury ; 
or  a  general  verdict  may  be  taken,  subject 
to  the  opinion  of  the  court  upon  the  facts 
so  agreed.  And  in  either  case  the  aggrieved 
party  may  bring  error  after  final  judgment, 
and  have  the  questions  of  law  arising  upon 
the  facts  thus  spread  upon  the  record  re- 
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czmmined,  as  in  the  case  of  a  special  ver- 
dict.   Suydam  v.  Williamson,  20  How.  427, 

15:  978 
Cited  in  Kelsey  ▼.  Forayth,  21  How.  88,  16 
L.  ed.  33 — Williamson  v.  Snydam,  6  Wall. 
729,  18  L.  ed.  969 — Kearney  ▼.  Case,  12 
Wall.  281,  20  L.  ed.  396— Henderson's  Dis- 
tilled Spirits  (United  SUtes  y.  100  Barrels 
Distilled  Spirits)  14  Wall.  53.  20  L.  ed.  816 
— Bicbmond  ▼.  Smith,  15  Wall.  437,  21  L. 
ed.  202 — Wayne  County  v.  Kennlcott,  103  U. 
S.  556,  26  L.  ed.  487 — Rogers  ▼.  United 
SUtes,  141  U.  S.  556,  35  L.  ed.  856,  12  Sup. 
CL  Rep.  91 — ^Derby  ▼.  Jacques,  1  ClilT.  483, 
Fed.  Cas.  No.  3,817 — ^Murray  v.  Lovejoy,  2 
Cliir.  202,  Fed.  Cas.  No.  9,963 — ^Lyons  v. 
Lyons  Nat.  Bank,  19  Blatchf.  284,  8  Fed. 
372— Doty  ▼.  Jewett,  22  Blatchf.  67,  19  Fed. 
338— Emeric  t.  Alvarado,  64  Cal.  607,  2 
Pac.  418 — Belt  ▼.  United  States,  4  App.  D. 
C.  31. 

Matters  as  to  findings. 

Necessity     of     Exceptions,     see    infra, 

3687-3690. 
Presumptions  as  to,  see  infra,  4162. 
See  also  supra,  3437. 

3441.  Where  the  facta  are  specially  found 
by  the  court  a  bill  of  exceptions  is  unneces- 
sary for  the  purpose  of  raising  the  question 
whether  the  facts  support  the  judg- 
ment. St.  Louis  ▼.  Wiggins  Ferry  Co.  11 
Wall.  423,  20:  192 
died  in   Seeberger  t.   Schlesinger,   152   U.   S. 

586,  38  L.  ed.  662,  14  Sup.  Ct.  Rep.  729. 

3442.  The  Supreme  Court  of  the  United 
States  cannot  inquire  on  writ  of  error 
whether  the  evidence  was  sufficient  to  jus- 
tify the  findings  of  the  court,  unless  upon 
some  bill  of  exceptions  properly  taken, 
where  the  case  stated,  made  hy  the  judge 
to  whom  the  case  was  submitted,  finds 
facts,  and  not  evidence  of  facts.  CucuUu 
V.  Emmerling,  22  How.  83,  16:  300 

3443.  If  the  facts  on  which  is  based  a 
final  judgment,  which  is  itself  the  deter- 
mination to  be  reviewed  on  writ  of  error, 
are  to  be  found  in  the  record  of  the  case 
i>efore  the  judge  when  he  decided  it,  as  it 
is  presented  in  the  appellate  court,  there 
is  DO  need  of  any  bill  of  exceptions.  Clin- 
ton V.  Missouri  P.  R.  Co.  122  U.  S.  469,  7 
Sup.  Ct.  Rep.  1268,  30:  1214 
Cited  in  Moline  Plow  Co.  v.  Webb,  141  U.   S. 

623,  36  L.  ed.  881,  12  Sup.  Ct  Rep.  100. 

3444.  Where  there  is  no  bill  of  exceptions 
the  inquiry  is  confined  to  the  question 
whether  the  findings  of  the  circuit  court 
justify  its  decree.  The  Burlington  v.  Ford, 
(The  Burlington)  187  U.  S.  386,  11  Sup.  Ct. 
Rep.  138,  34:  731 

3445.  If  a  trial  court,  against  remon- 
strance, finds  a  material  fact  which  is  not 
supported  by  any  evidence  whatever,  and 
exception  is  taken,  such  ruling  may  be 
brought  up  for  review  by  bill  of  exceptions. 
The  E.  A.  Packer  v.  New  Jersey  Lighterage 
Co.  (The  E.  A.  Packer)  140  U.  S.  360,  11 
8up.  a.  Rep.  794,  35:  453 
Cited  in  Stales  ▼.  Tyler,  64  Conn.  478,  30  Atl. 

165— Rehberg   y.   Greiser,   24  Mont.  493,   63 
Pac.  41. 

U.  8.  Dig.— 34 


3446.  Cases  where  an  issue  of  fact  in  a 
civil  cause  has  been  tried  in  the  circuit 
court  otherwise  than  by  a  jury,  may  be 
reviewed  in  the  Supreme  Court,  under  the 
provision  of  U.  S.  Rev.  Stat.  §  700.  Boogher 
v.  New  York  L.  Ins.  Co.  103  U.  S.  90, 

26:  310 

3447.  Upon  a  writ  of  error  to  review  a 
judgment  entered  upon  a  special  finding  of 
facts  by  the  court  without  a  jury,  in  the 
absence  of  a  bill  of  exceptions,  tlie  Supreme 
Court  can  only  consider  such  finding,  and 
will  ignore  a  stipulation  between  the  par- 
ties after  the  trial,  that  certain  other  facts 
were  shown  by  proof  at  the  trial.  Chicago 
Tyre  &  Spring  Works  Co.  v.  Spalding,  116 
U.  S.  541,  6  Sup.  Ct.  Rep.  498,  29:  720 
Cited  in  Saltonstall  ▼.  Dlrtwell,  150  U.  S.  420, 

37  L.  ed.  1120,  14  Sup.  Ct.'Rep.  169— Ft. 
Worth  City  Co.  v.  Smith  Bridge  Co.  151  U. 
S.  300,  38  L.  ed.  169,  14  Sup.  Ct.  Rep.  339. 

3448.  A  general  finding  and  rendition  of 
judgment  in  favor  of  the  defendant,  with- 
out any  special  finding  of  facts,  in  a  case 
tried  by  the  court  without  a  jury,  will  per- 
mit an  inquiry  on  writ  of  error  only  as  to 
the  sufi&ciency  of  the  complaint  and  the  rul- 
ings, if  any  be  preserved  by  bill  of  excep- 
tions, on  questions  of  law  arising  during 
the  trial,  but  will  not  permit  a  bill  of  excep- 
tions to  bring  up  the  whole  testimony  for 
review.  St.  Louis  v.  Western  U.  Teleg.  Co. 
166  U.  S.  388,  17  Sup.  Ct.  Rep.  608, 

41:  1044 

Cited  in  Wilson  y.  Merchants'  Loan  &  T.  Co. 

183  U.  S.  129,  46  L.  ed.  117,  22  Sup.  Ct.  Rep. 

55 — Corliss  y.  Pulaski  County,  53  C.  C.  A. 

569,  116  Fed.  291. 

Matters  as  to  evidence* 

Necessity     of     Exception,     see     infra, 

3672-3677. 
Presumption    in    Absence    of    Bill,   see 

infra,  4128. 
See  also  supra,  3437. 

3449.  A  bill  of  exceptions  properly  signed 
by  the  district  judge  is  necessary  to  raise, 
upon  appeal,  objections  to  the  admission  of 
evidence  at  the  trial.  Origet  v.  United 
States,  125  U.  S.  240,  8  Sup.  Ct.  Rep.  846, 

31 :  743 
Cited   in   Lincoln   Say.   Bank  &   S.   D.    Co.    y. 
Allen,  27  C.  C.  A.  89,  49    U.  S.  App.  498, 
82  Fed.    150. 

3450.  Rulings  of  the  court,  admitting  or 
rejecting  evidence,  can  be  brought  to  this 
court  for  revision  only  by  a  bill  of  ex- 
ceptions. They  cannot  properly  be  included 
in  a  special  verdict  or  in  an  agreed  state- 
ment of  facts.  Suydam  v.  Williamson,  20 
How.  427,  15:  978 
Pomeroy  v.  State  Bank  of  Indiana,  1  Wall. 

692,  17:  638 

Phoenix  Ins.  Co.  v.  Lanier,  95  U.  S.  171, 

24:  383 
Cited  in  Thompson  v.  Riggs,  5  Wall.  675,  18 
L.  ed.  706 — Baltimore  &  P.  R.  Co.  y.  Sixth 
Presby.  Church,  91  U.  S.  130,  23  L.  ed.  261 — 
Storm  y.  United  States,  94  U.  S.  77,  24  L.  ed. 
43 — United  States  y.  Taylor,  147  U.  S.  700, 
37  L.  ed.  387,  13  Sup.  Ct.  Rep.  479 — Ross 
V.  United  SUtes,  12  Ct.  CI.  573— Wilson  y. 
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Pauly.  18  C.  C.  A.  477,  87  U.  S.  App.  642, 
72  Fed.  132 — Duncan  v.  Atchison,  T.  &  S.  F. 
R.  Co.  19  C.  C.  A.  206,  44  U.  S.  App.  427,  72 
Fed.  812— Frlsbee  y.  Tlmanus,  12  Fla.  543— 
Sedgwick  V.  Dawk  Ins,  16  Fla.  201 — Rosen- 
thal v.  Chisum,  1  N.  M.  636 — Southern  R. 
Co.  v.  Lelnart,  107  Tenn.  641,  64  S.  W. 
890. 

3451.  When  a  case  is  submitted  to  a 
judge  to  find  the  facts  without  the  inter- 
vention of  a  jury,  a  bill  of  exceptions  will 
not  lie  to  his  reception  or  rejection  of  testi- 
mony, or  to  his  judgment  upon  the  law,  but 
a  case  should  be  made  up  stating  the  facts 
as  found  by  the  court,  m  the  nature  of  a 
special  verdict,  and  the  judgment  of  the 
court  thereon.  Weems  v.  George,  13  How. 
190,  ^  14:  108 
Cited  In  Burr-  v.  Des  Moines  R.  &  Nav.  Co.  1 

Wall.  103,  17  L.  ed.  563 — Martlnton  v.  Fair- 
banks, 112  U.  S.  675,  28  L.  ed.  864,  6  Sup. 
Ct.  Rep.  321 — ^Key  West  v.  Baer,  13  C.  C.  A. 
676,  30  U.  S.  App.  140,  66  Fed.  443— Street- 
er  v.  Chicago  Sanitary  District,  66  C.  C.  A. 
197,  133  Fed.  131— Wilson  v.  State,  16  Ark. 
609 — Williams  v.  Soutter,  7  Iowa,  440 — 
Lynch  ▼.  Grayson,  6  N.  M.  494,  26  Pac.  992. 

3452.  The  refusal  of  the  court  to  put  inci- 
dental facts — merely  testimony — into  the 
record,  even  though  established  by  uncon- 
tradicted evidence,  cannot  be  the  subject  of 
a  bill  of  exceptions.  Duncan  v.  The  Francis 
Wright  (The  Francis  Wright)  105  U.  S.  381, 

26:  1100 

Cited  in  McClnre  ▼.  United  States,  116  U.  S. 

152,   29  L.  ed.  674,  6  Sup.   Ct.  Rep.   321— 

Union  P.  R.  Co.  v.  United  States,  116  U.  S. 

157,  29  L.  ed.  586,  6  Sup.  Ct.  Rep.  826. 

Matters  as  to  instructions. 

Necessity     of     Exceptions,    see    infra, 

3678-3686. 
Making  instructions  Part  of  Record  by 

Bill     of     Exceptions,     see     supra, 

3173. 

3453.  Errors  of  the  court  below,  com- 
mitted in  sustaining  the  refusal  of  the  trial 
court  to  give  certain  requested  instructions 
or  to  set  aside  an  assessment  in  condemna- 
tion proceedings,  cannot  be  considered  on 
writ  of  error,  in  the  absence  of  any  bill  of 
exceptions,  allowed  and  authenticated  by 
the  trial  judge,  although  the  transcript 
contains  what  purport  to  be  certain  instruc- 
tions asked  and  refused,  marked  filed  by 
the  clerk,  and  a  petition  to  make  certain 
testimony  of  record,  and  other  papers  con- 
cerning the  evidence  given  before  the  jury, 
and  an  agreement  between  counsel,  recit- 
ing that  the  court  allowed  the  prayer  of 
such  petition.  Metropolitan  R.  Co.  v.  Mac- 
farland  (Metropolitan  R.  Co.  v.  District  of 
Columbia)  195  U.  S.  322,  25  Sup.  Ct.  Rep. 
28,  49: 219 
Cited  in  Porter  v.  Beeckley,  78  C.  C.  A.  139, 

147  Fed.  141. 

Admiralty  cases. 

3454.  A  bill  of  exceptions  is  not  neces- 
sary, to  give  the  supreme  court  jurisdiction 
of  an  appeal  in  admiralty,  under  the  provi- 
sions of  the  Act  of  Feb.  16,  1875.  Xickerson 


V.  Merchants'  8.  S.  Co.  (The  8.  C.  Tryon^ 
105  U.  S.  267,  26:  1026 

Cited  In  McCutcbeon  v.  Hall   Capsnle  Co.  41 
CCA.  495,  101  Fed.  548. 

Equity  cases. 

3455.  A  bill  of  exceptions  is  unknown  in 
chancery  practice.  Re  Story  (Livingston  ▼. 
Story)  12  Pet.  339,  9:  1108 
Cited  in  Johnson  v.  Harmon,  94  U.  8.  372,  24 

L.  ed.  271 — Continental  Trust  Co.  r.  Toledo, 
St.  L.  &  K.  C  R.  Co.  99  Fed.  177 — Southern 
Bldg.  &  L.  Abso.  v.  Carey,  117  Fed.  330 — 
Bamett  v.  MontfTomery  &  E.  R.  Co.  51  Ala. 
556 — Mosher  v.  Scofleld,  55  111.  App.  273 — 
Dorr  V.  Tremont  Nat.  Bank,  128  Mass.  354 — 
Newcomb  v.  White,  5  N.  M.  441,  23  Pac.  671 
—Barrett  v.  McAllister.  85  W.  Va.  118.  12 
S.  E.  1106. 

Criminal  cases. 

3456.  The  granting  of  a  writ  of  error 
under  the  Act  of  March  S,  1891,  in  a  case 
where  the  final  judgment  on  the  convic- 
tion was  rendered  after  that  date  but  the 
conviction  was  before  any  right  to  the  writ 
of  error  in  such  cases  was  given,  does  not 
give  a  right  to  a  bill  of  exceptions,  which 
did  not  exist  at  the  time  of  the  conviction. 
Re  Claasen,  140  U.  S.  200,  11  Sup.  Ct.  Rep. 
735,  35: 409 

3457.  A  bill  of  exceptions  could  not  be 
allowed  by  the  circuit  court  to  the  rulings 
and  instructions  at  the  trial  for  a  criminal 
offense,  before  the  passage  of  the  Judiciary 
Act  of  March  3,  1891,  chap.  517.  Claasen 
V.  United  States,  142  U.  S.  140,  12  Sup.  a. 
Rep.  169,  35:  966 

3.  Time  of  Taking,  Settling,  and  FiUmg. 


Time  to  Take  Exceptions,  see  infra,  VL  e. 
See  also  infra,  3504-05. 


3458.  The  time  within  which  a  bill  of 
ceptions  may  be  drawn  out  and  presented  to 
the  court,  must  depend  on  its  rules  and 
practice  and  on  its  own  judicial  discretion. 
United  States  v.  Breitling,  20  How.  252, 

15:  900 
Cited  in  Henning  ▼.  Western  U.  Teles.  Co.  41 
Fed.  866 — Southern  P.  Co.  v.  Johnson,  16 
C.  C.  A.  319,  44  U.  S.  App.  1,  69  Fed.  562 
— Tellow  Poplar  Lumber  Co.  v.  Chapman, 
20  C.  C.  A.  510,  42  U.  S.  App.  21,  74  Fed. 
451 — Burget  v.  Robinson.  59  C.  C.  A.  262, 
123  Fed.  264-*Picl£ett  v.  Wallace.  54  Cal. 
148 — Gage  v.  Gunther.  136  Cal.  347,  89  Am. 
St.  Rep.  141.  68  Pac.  710 — Brown  ▼.  Brad- 
ley, 6  App.  D.  C.  223 — Kelly  t.  Moore,  22 
App.  D.  C.  8— Johnson  v.  Gebhaaer,  159 
Ind.  276.  64  N.  B.  855 — Witsler  v.  Collins, 
70  Me.  293.  35  Am.  Rep.  327 — McKown  >. 
Powers.  86  Me.  295.  29  Atl.  1079 — Com. 
V.  Greenlaw,  119  Mass.  200 — McAnaw  v. 
Matthis,  129  Mo.  151,  31  S.  W.  344— Beach 
V.  Spokane  Ranch  &  Water  Co.  21  Mont.  186, 
53  Pac.  498 — ^Re  Hambrigrht.  10  Lane.  L. 
Rev.  166— -Herman  v.  Rlnker,  14  Lnzerne 
Legal  Reg.  160 — Cronkhite  v.  Bothwell,  3 
Wyo.  742.  31  Pac.  400. 

3549.  A  bill  of  exceptions  not  settled  and 
filed  within  the  time  allowed  by  law  or  un- 
der  an   order  of   the   court  is   unavailing 


APPEAL  AND  ERROR,  V.  8,  3. 


531 


Olaflpell  V.  Northern  P.  R.  Co.   144   U.   S. 

211,  12  Sup.  Ct  Rep.  593,  36:  409 

Cited  in  Morse   t.    Anderson,    150    U.    S.    158, 

37    L.    ed.    1037,    14    Sup.     Ct.    Rep.    43— 

ItlchmoDd  &  D.  R.  Co.  y.  McGee,  50  Fed.  907. 

3460.  Where  the  bill  of  exceptions  has  not 
been  seasonably  allowed,  the  judgment  of 
the  court  below  will  be  affirmed.  Morse  v. 
Anderson,  150  U.  S.  156,  14  Sup.  Ct  Rep. 
43,  37:  1037 
DUtinffviahed  in  Talbot  t.  Press   Pub.   Co.   80 

Fed.  568. 

Cited  In  Ward  ▼.  Cotiiran.  150  U.  S.  603,  37 
L.  ed.  1196,  14  Sup.  Ct.  Rep.  230 — Colvin 
T.  Jacksonrille,  158  U.  S.  458,  39  L.  ed.  1053, 
15  Sup.  Ct  Rep.  866 — Southern  P.  Co.  v. 
Johnson,  16  C.  C.  A.  320,  44  U.  S.  App.  1, 
69  Fed.  562 — fteliahle  Incubator  &  Brooder 
Co.  V.  Stahl.  42  C.  C.  A.  525,  102  Fed.  SOS- 
Western  Dredging  &  Improy.  Co.  v.  Held- 
maler,  53  C.  C.  A.  629,  116  Fed.  183— 
Talty  y.  District  of  Columbia,  20  App.  D. 
C.  491. 

3461.  A  bill  of  exceptions  taken  after 
judgment  rendered  in  the  case,  without 
efTect  Walton  v.  United  States,  9  Wheat. 
651,  6:  182 
Cited  In  Sheppard  y.  Wilson,  6  How.  275,   12 

L.  ed.  436 — Turner  y.  Tates,  16  How.  29, 
14  L.  ed.  831— Mailer  y.  Ehlers,  91  U.  S. 
251,  23  L.  ed.  820 — iEtna  F.  Ins.  Co.  y. 
Boon,  95  17.  S.  142,  24  L.  ed.  403 — 
Pittsburgh,  C.  &  St.  L.  R.  Co.  y.  Heck, 
102  U.  8.  120,  26  L.  ed.  59 — ^Hunnlcutt  y. 
Peyton,  102  U.  8.  357,  26  L.  ed.  117— 
New  Orleans  it  N.  E.  R.  Co.  y.  Jopes,  142  U. 
8.  22,  35  L.  ed.  922,  12  Sup.  Ct.  Rep.  109 
— NIcolI  y.  American  Ins.  Co.  8  Woodb.  & 
M.  537.  Fed.  Gas.  No.  10.259— United  States 
▼.  Jaryts,  3  Woodb.  &  M.  224,  Fed.  Cas.  No. 
15,469 — Whalen  y.  Sheridan,  18  Blatchf. 
309,  5  Fed.  437 — Coe  y.  Morgan,  13  Fed. 
845— Sweet  y.  Perkins,  24  Fed.  779 — 
Johnson  y.  Oarber,  19  C.  C.  A.  557,  43  U. 
8.  App.  107,  73  Fed.  526 — ^Merchants'  Ezch. 
Bank  y.  McGraw,  22  C.  C.  A.  627,  48  U. 
S.  App.  55,  70  Fed.  936 — Clemson  y.  Kruper, 
Breese  (III.)  163 — McKown  y.  Powers,  86 
Me.  204,  29  Atl.  1079— Baltimore  Bldg. 
Asso.  No.  2  y.  Grant,  41  Md.  564 — Vicks- 
barg  k  M.  R.  Co.  y.  Ragsdale,  51  Miss.  462 
—Allen  y.  Smith,  12  N.  J.  L.  168 — Garret- 
ion  y.  Appleton,  58  N.  J.  L.  392 — Clark 
T.  Lary,  3  Sneed,  80 — Schlesslnger  y.  Cook,  8 
Wyo.  488,  58  Pac.  757. 

3462.  While  the  record  must  show  that 
the  exception  relied  on  was  taken  and  re- 
lerved  by  the  party  at  the  trial,  it  may  be 
drawn  out  in  form  and  sealed  by  the  judge 
afterwards,  the  time  depending  upon  the 
rules  and  practice  of  the  court,  and  the 
judicial  discretion  of  the  presiding  justice. 
Dredge  v.  Forsvth,  2  Black,  563,  17:  253 
Cited  In  Stanton  y.  Embrey,  98  U.  S.  556,  23 

L.  ed.  985 — MtnsL  F.  Ins.  Co.  y.  Boon,  95 
n.  8.  137,  24  L.  ed.  401 — Hunnlcutt  y. 
Peyton,  102  U.  S.  354,  26  L.  ed.  lie- 
Home  y.  Bowie,  148  U.  8.  253,  37  L.  ed.  440. 
13  Sup.  Ct.  Rep.  582 — Locke  y.  United 
States,  2  Cliff.  583,  Fed.  Cas.  No.  8,442 
—Marine  City  Staye  Co.  y.  Uerreshoff  Mfg. 
Co.  32  Fed.  825 — Southern  P.  Co.  y.  Hamil- 
ton. 4  C.  C.  A.  447,  7  TJ.  S.  App.  626,  54 
Ped.  474 — Southern  P.  Co.  y.  Johnson,  16 
C  C.  A.  319,  44  U.  S.  App.  1,  69  Fed.  562 
—Johnson  y.  Garber,  19  C.  C  A.  558,  43  V. 
8-  App.   107,  73  Fed.   52e— Pacific  Bank  y. 


Hannah,  32  C.  C.  A.  526,  59  U.  S.  App. 
457,  90  Fed.  76 — Western  Dredging  & 
Improy.  Co.  v.  Heldmaier,  53  C.  C.  A.  628, 
116  Fed.  182 — Che  Gong  v.  Stearns,  16  Or. 
222,  17  Pac.  871. 

3463.  It  is  not  necessary  to  reduce  to 
form  an  exception  as  it  is  taken,  and  before 
the  trial  is  at  an  end.  The  judge  may  note 
them  as  they  occur,  and,  after  the  trial  is 
over,  they  can  be  properly  embodied  in  a 
bill  of  exceptions.  Simpson  v.  Dall,  3  Wall. 
460,  18:  265 
Cited  in  United  States  y.  Carey,  110  U.  S.  52, 

26  L.  ed.  67,  3  Sup.  Ct.  Rep.  424 — John- 
son y.  Garber,  19  C.  C.  A.  558,  43  U.  S. 
App.  107,  73  Fed.  520--Hall  v.  Harris,  2 
S.  D.  333,  50  N.  W.  98 — McAnaw  y.  Mat- 
this,  129  Mo.  151,  31  S.  W.  344. 

3464.  If  a  party  intends  to  take  a  bill  of 
exceptions,  he  should  give  notice  to  the 
judge  at  the  trial;  and  if  he  does  not  file  it 
at  the  trial,  he  should  move  the  judge  to 
assign  a  reasonable  time  within  which  he 
may  file  it.  Re  Bradstreet  (Jackson  ex 
dem.  Bradstreet  v.  Thomas)    4  Pet.   102, 

7:796 
Cited  in  Brown  y.  Clarke,  4  How.  15,  11  L. 
ed.  855 — Sheppard  y.  Wilson,  6  How.  275, 
12  L.  ed.  436 — Turner  v.  Yates,  16  How. 
29,  14  L.  ed.  831— Davis  v.  Patrick,  122 
U.  S.  143,  30  L.  ed.  1092,  7  Sup.  Ct.  Rep. 
1102 — ^NicoU  y.  American  Ins.  Co.  8  Woodb. 
&  M.  537,  Fed.  Cas.  No.  10,259 — United 
States  V.  Jarvls,  3  Woodb.  &  M.  225,  Fed. 
No.  15,469— Woods  v.  Llndvall,  1  C.  C.  A. 
35,  4  U.  S.  App.  45,  48  Fed.  73 — Johnson 
v.  Garber.  19  C.  C.  A.  557,  43  U.  S.  App. 
107,  73  Fed.  525 — ^Yellow  Poplar  Lumber  Co. 
v.  Chapman,  20  C.  C.  A.  510,  42  U.  S. 
App.  21,  74  Fed.  451 — Ex  parte  Nelson,  62 
Ala.  382— Lenox  v.  Pike,  2  Ark.  22— Bar- 
din  y.  L'Bngle,  13  Fla.  572 — Bond  v.  Bald- 
win, 9  Ga.  14 — Evans  v.  Fisher,  10  111. 
456 — Slmonton  v.  Huntington  &  Liberty 
Mills  Plank  Road  Co.  12  Ind.  380— Ketcham 
v.  Hill,  42  Ind.  68 — Baltimore  Bldg.  Asso. 
No.  2  V.  Grant,  41  Md.  564— Edelhoff  v. 
Homer-MlUer  Mfg.  Co.  86  Md.  606,  39  Atl. 
314 — Pomeroy  v.  Selmes,  8  Mo.  732 — ^Law 
v.  Merrills,  6  Wend.  278 — Ah  Lep  v.  Gong 
Choy,  13  Or.  210,  9  Pac.  483 — Mallon  v. 
v.  Tucker  Mfg.  Co.  7  Lea,  66 — Ferrell  v. 
Adler,  2  Swan,  79 — Nadenbousch  v.  Sharer, 
2  W.  Va.  295. 

3465.  It  is  not  a  fatal  objection  to  bills  of 
exceptions,  but  at  most  only  an  irregular- 
ity, that  they  were  not  signed  or  filed  nuno 
pro  tunc,  when  they  appear  on  their  face  to 
have  been  signed  and  filed  ten  days  after 
the  trial.  Hunnicutt  v.  Peyton,  102  U.  S. 
333,  26:  113 

3466.  The  rules  of  the  United  States  cir- 
cuit court  for  the  southern  district  of  New 
York  clearly  contemplate  proceedings  to  per- 
fect a  bill  of  exceptions  within  the  time  lim* 
ited  by  those  rules,  without  reference  to  the 
expiration  of  a  term.  Re  Chateaugay  Ore  & 
Iron  Co.  128  U.  S.  544,  9  Sup.  Ct.  Rep.  150, 

32:  508 

3467.  An  objection  to  the  signing  of  a 
bill  of  exceptions  because  it  was  not  filed 
within  the  Ume  prescribed  when  the  appeal 
was  prayed  is  insufiicient  to  raise  an  ob- 
jection  that  it  was  filed  after  the  expira* 
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tion  of  an  extension  of  the  time  first  fixed. 
Waldron  v.  VValdron,  156  U.  S.  361,  15  Sup. 
Ct.  Rep.  383,  39:  453 

During:  the  term. 

Presumption  as  to,  see  infra,  4179. 

3468.  An  exception  must  show  that  it  was 
taken  and  preserved  by  the  party  at  the 
trial,  but  it  may  be  drawn  out  in  form  and 
seal^  by  the  judge  afterwards,  during  that 
term,  nunc  pro  tunc,  Walton  v.  L^nited 
States,  9  Wheat.  651,  6:  182 

United  SUtes  v.  Breitling,  20  How.  252, 

15:  900 
Stanton  v.  Embry,  93  U.  S.  548,  23:  983 
United  States  v.  Carey,  110  U.  S.  51,  3  Sup. 

Ct.  Rep.  424,  28:  67 

Diatinguiahed  In  Mailers  v.   Ehlers,   91   U.   S. 

250,  23  .L.  ed.  320 — Ward  v.   Cochran,  150 

U.  S.  603,  37  L.  ed.  1196,  14  Sup.  Ct.  Rep. 

230 — Woods  T.   Lindvall.   1   C.   C.  A.   35,  4 

U.    8.    App.    45,    48    Fed.    73 — Strader    v. 

Alexander,   9   Fort    (Ala.)    444 — Kearney   ▼. 

Snod^ass,  12  Or.  312,  7  Pac.  309. 

Cited  In  Brown  t.  Clarke,  4  How.  15,  11  L. 
ed.  859 — Dredge  v.  Forsyth,  2  Black,  568, 
17  L.  ed.  255 — Kelloger  t.  Forsyth.  2  Black, 
573,  17  L.  ed.  256 — Stanton  v.  Embrey,  03 
U.  S.  556,  23  L.  ed.  985 — JEtna  F.  Ins.  Co. 
V.  Boon,  95  U.  S.  137,  24  L.  ed.  401— 
Hunnlcutt  ▼.  Peyton,  102  U.  S.  353,  26  L. 
ed.  116 — United  States  ▼.  Carey,  110  U.  S. 
52,  28  L.  ed.  67,  8  Sup.  Ct.  Rep.  424— 
Davis  V.  Patrick,  122  U.  S.  143,  30  L.  ed. 
1092,  7  Sup.  Ct.  Rep.  1102 — New  Orleans 
A  N.  B.  R.  Co.  V.  Jopes,  142  U.  8.  22,  35 
I^  ed.  922,  12  Sup.  Ct.  Rep.  109 — Mlchlgr.ii 
Ins.  Bank  t.  Eldred,  143  U.  S.  298,  36  L. 
«d.  163,  12  Sup.  Ct.  Rep.  450 — Herbert  v.  But- 
ler, 14  Blatchf.  358,  Fed,  Cas.  No.  6,397— 
Locke  V.  United  States,  2  Cliff.  583.  Fed.  Cas. 
No.  8,442 — United  States  v.  Jarvls,  3  Woodb. 
&  M.  223,  Fed.  Cas.  No.  15,469 — ^Marye  v. 
Strouse,  6  Sawy.  219,  5  Fed.  498 — Sweet  v. 
Perkins,  24  Fed.  778— Biarine  City  Stave  Co. 
T.  Herreshofl  Mfg.  Co.  82  Fed.  824— Preble 
V.  Bates,  40  Fed.  746 — United  States  v. 
Claasen,  46  Fed.  69 — Southern  P.  Co.  v. 
Hamilton,  4  C.  C.  A.  447,  7  U.  S.  App.  626, 
54  Fed.  474 — ^New  York  &  N.  B.  R.  Co.  v. 
Hyde,  5  C.  C.  A.  463.  5  U.  S.  App.  443,  66 
Fed.  190 — Sutherland  v.  Round,  6  C.  C.  A. 
432,  16  U.  S.  App.  30,  57  Fed.  471 — Stone  v. 
United  States,  12  C.  C.  A.  460,  29  U.  S.  App. 
32,  64  Fed.  677 — Johnson  v.  Garber,  19  C. 
C.  A.  558,  43  U.  S.  App.  107,  73  Fed. 
526 — Merchants'  Exch.  Bank  ▼.  McGraw, 
22  C.  C.  A.  627,  48  U.  S.  App.  55,  76  Fed. 
936 — Western  U.  Teleg.  Co.  v.  Baker,  29 
C.  C.  A.  393,  56  U.  S.  App.  601,  85  Fed. 
691 — Scalfe  v.  Western  North  Carolina  Land 
Co.  30  C.  C.  A.  663.  59  U.  S.  App.  28,  87 
Fed.  310 — Pacific  Bank  v.  Hannah,  32  C.  C. 
A.  526,  59  U.  S.  App.  457,  90  Fed.  76 — 
Merchants'    Ins.   Co.    v.    Buckner,    39    C.    C. 

A.  22,  98  Fed.  224 Western  Dredging  & 

ImproT.  Co.  T.  Heldmaier,  53  C.  C.  A.  628, 
116  Fed.  182 — Pool  v.  Cahawba.&  M.  R.  Co. 
0  Ala.  238 — Croft  v.  Ferrell,  21  Ala.  357 
— Ex  parte  Nelson,  62  Ala.  382 — Lenox  v. 
Pike,  2  Ark.  22— Hall  ▼.  Harris,  2  S.  D. 
333,  50  N.  W.  98 — St.  Croix  Lumber  Co. 
-v.  Pennington,  2  Dak.  475,  11  N.  W.  497— 
Evans  ▼.  Fisher.  10  111.  456 — ^Rigler  t. 
Rlgler,  120  Ind.  433.  22  N.  B.  776— Lengel- 
aen  v.  McGregor,  162  Ind.  268,  70  N.  E.  249 
— Patterson  v.  Phillips.  1  How.  (Miss.)  573 
— Territory  v.  O'Donnell,  4  N.  M.  210,  12 
Pac.    743— Law    v.    Merrills,    6    Wend.    278 


— ^Dean  v.  Grldley,  10  Wend.  256 — Che  Gong 
v.  Stearns,  16  Or.  223,  17  Pac.  871 — Mal- 
lon  V.  Tucker  Mfg.  Co.  7  Lea.  66 — Ferrell 
V.  Adler,  2  Swan,  79 — ^Nadenbousch  v.  Sharer, 
2  W.  Va.  296. 

3469.  A  bill  of  exceptiona  dated  during 
the  term  at  which  the  trial  was  had,  al- 
though some  days  after  the  trial,  is  suf- 
ficient, if  it  show  that  the  exceptions  were 
taken  at  the  trial.  French  v.  Edwards,  13 
Wall.  506,  20:702 
Cited   in    United   States   v.   Carey,   110   U.    S. 

52,  28  L.  ed.  67,  3  Sup.  Ct.  Rep.  424— 
Strain  v.  Gourdin,  2  Woods,  382,  Fed.  Cas. 
No.  13,521 — Stone  ▼.  United  States,  12  C. 
C.  A.  460,  29  U.  S.  App.  32,  64  Fed.  677— 
Merchanta'  Exch.  Bank  v.  McGraw.  22  C 
C.  A.  627,  48  U.  S.  App.  55,  76  Fed.  936. 

3470.  A  rule  of  a  circuit  court  requiring 
exceptions  to  be  stated  to  the  court  before 
the  bailiff  to  the  jury  is  sworn,  and  the  bill 
of  exceptions  to  be  drawn  and  presented  to 
the  court  during  the  term  at  which  it  is 
reserved,  is  unexceptional.  Turner  v.  Yates, 
16  How.  14,  14:824 
Cited  in  Dredge  v.  Forsyth,  2  Black,  568,    17 

L.  ed.  255— United  States  T.  Breitling,  20 
How.  254,  15  L.  ed.  902— Suydam  v.  Wil- 
liamson, 20  How.  439,  15  Lu  ed.  982— 
Stanton  ▼.  Embrey,  93  U.  S.  555,  23  L. 
ed.  984 — Hanna  ▼.  Maaa,  122  U.  8.  26,  30 
L.  ed.  1118,  7  Sap.  Ct.  Rep.  1055 — Marine 
City  Stave  Co.  ▼.  Herreshoff  Mfg.  Co.  82 
Fed.  824 — Johnson  y.  Garber,  19  C.  C.  A. 
558,  48  U.  S.  App.  107,  78  Fed.  526 — 
Merchanta*  Exch.  Bank  t.  McOraw,  22  C 
C.  A.  627,  48  U.  S.  App.  55,  76  Fed.  930 
— ^Newman  y.  Virginia,  T.  h  C.  Steal  ft  L 
Co.  25  C.  C.  A.  386,  42  U.  S.  App.  466, 
80  Fed.  232 — Western  U.  Teleg.  Co.  y.  Baker, 
29  C.  C.  A.  393,  56  U.  8.  App.  601,  85 
Fed.  691 — McKinney  y.  Springer,  6  Ind. 
454 — Gallettley  v.  Barrackman,  12  Ind. 
380 — Harvey  v.  Graham,  46  N.  H.  176 — 
Bent  y.  Miranda,  8  N.  M.  85,  42  Pac  91. 

3471.  The  rule  requiring  the  presentation 
of  bills  of  exception  for  the  signature  of 
the  judge  within  five  days  is  not  a  rule 
which  controls  his  action.  He  may  sign  it 
at  any  time  within  the  term.  Hunnicutt 
V.  Peyton,  102  U.  S.  333,  26:  113 
Diatinguiahed  in  Coe  v.  Morgan,  13  Fed.  845. 

Cited  in  United  States  v.  Carey,  110  U.  S.  52. 
28  L.  ed.  67,  3  Sup.  Ct.  Rep.  424— Waldron 
y.  Waldron,  156  U.  S.  378,  39  L.  ed.   457, 

15  Sup.  Ct  Rep.  383 — United  SUtes  y. 
Train,  12  Fed.  854— Lillienthal  y.  WaUaee, 
36  Fed.  256 — New  York  &  N.  S.  R.  Co. 
v.  Hyde.  5  C.  C.  A.  464.  5  U.  8.  App.  443, 
56  Fed.   190 — Southern  P.   Co.   v.   Johnson, 

16  C.  C.  A.  319,  44  U.  S.  App.  1,  69  Fed. 
562 — ^Johnson  v.  Garber,  19  C.  C.  A.  658, 
48  U.  S.  App.  107,  73  Fed.  526 — Reliable 
Incubator  &  Brooder  Co.  y.  Stahl,  42  C.  C. 
A.  525,  102  Fed.  593 — St.  Croix  Lumber 
Co.  y.  Pennington,  2  I>ak.  476,  11  N.  W. 
497 — Coulter  y.  Great  Northern  B.  Co.  ft 
N.  D.  585,  67  N.  W.  1046. 

3472.  Under  the  rules  of  the  supreme 
court  of  the  District  of  Columbia  the  term 
of  the  circuit  court  of  that  district  may 
be  continued  indefinitely  by  the  order  of 
the  court,  so  far  as  the  settlement  of  bllli 
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of  exceptions  is  concerned.    Hume  v.  Bowie, 
148  U.  S.   246,   13    Sup.  Ct.   Kep.   582, 

37:438 
Cited  In  Southern  P.  Co.  ▼.  Johnson,  16  C.  C. 
A.  319,  44  U.  S.  A  pp.  1,  69  Fed.  562 — 
Pacific  Bank  ▼.  Hannah.  32  C.  C.  A.  526, 
59  V.  S.  App.  467,  90  Fed.  76— Manning  v. 
G«nnan  Ins.  Co.  46  C.  C.  A  146,  107  Fed. 
54— Dees  y.  State,  78  Miss.  255,  28  So 
849 — State  ez  rel.  Barber  v.  McBaln,  102 
Wis.  435,   78  N.  W.  602. 

After  expiration  of  term. 

Amending  Bill  after  Term,  see  infra, 
3558. 

Duty  of  Court  to  Prolong  Term  by  Ad- 
journments, see  Courts,  313. 

See  also  supra,  3466. 

3473.  A  bill  of  exceptions  must  be  signed 
during  the  term,  unless  good  cause  for  not 
eo  doing  is  shown.  Brown  ▼.  Clarke,  4 
How.  4,  1 1 :  850 

3474.  A  bill  of  exceptions  may  be  signed 
after  the  term  by  consent  of  the  parties 
given  during  the  term.  Waldron  v.  Wald- 
ron,  156  U.  S.  361,  15  Sup.  Ct.  Rep.  383. 

39:  453 

Cited  in  Pacific  Bank  y.  Hannah,  82  C.  C.  A. 

526.  59  U.  S.  App.  457,  90  Fed.  76— Reliable 

Incubator  ft  Brooder  Co.  y.  Stahl,  42  C.  C. 

A  525,  102  Fed.  598. 

3475.  A  practice  to  sign  the  bill  of  ex- 
ceptions after  the  term  must  be  understood 
to  be  matter  of  consent  between  the  parties, 
unless  the  judge  has  made  an  express  order 
in  the  term  allowing  such  a  penod  to  pre- 
pare it.  Re  Bradstreet  (Jackson  ex  dem. 
Bradstreet  v.  Thomas)  4  Pet.  102,  7:  796 
Cited  in  Hannicuti  y.  Peyton,  102  U.  S.  358,  26 

L.  tfd.  117 — Marine  City  Stave  Co.  v.  Herres- 
boff  Mfg.  Co.  32  Fed.  824 — United  States 
▼.  Claasen,  46  Fed.  69 — Wheeler  y.  Briscoe, 
44  Md.  312 — Com.  y.  Greenlaw.  119  Mass. 
209--Clark  y.  Lary,  3  Sneed,  80 — Schlessin- 
ger  y.  Cook,  8  Wyo.  488,  58  Pac.  767. 

3476.  An  order  at  the  next  term  after 
judgment,  directing  that  the  bill  of  excep- 
tions be  filed  as  of  the  date  of  the  trial,  is 
ft  nullity,  and  such  bill  of  exceptions  is  not 
part  of  the  record.  Muller  v.  Ehlers,  91  U. 
S.  249,  23:  319 

3477.  A  bill  of  exceptions  signed  after 
the  term  at  which  judgment  was  rendered, 
without  the  consent  of  parties  or  an  order 
of  the  court  made  during  the  term,  cannot 
be  considered  part  of  the  record.  Jones  v. 
Grover  &  B.  Sewing  Mach.  Co.  131  U.  S. 
cl.  Appx.  and  24:  925 
Jones  y.  Groyer  A  B.  Sewing  Mach.  Co.  131 

U.  S.  el  Appx.  and  24:  925 

United  States  y.  Jones,  149  U.  S.  262,  13 

«up.  a.   Rep.    840,  37:  726 

Cited  in  Missouri.  K.  &  T.  R.  Co.  T.  Russell, 

d  C.  C.  A.  110,  19  U.  8.  App.  641,  60  Fed. 

503— Miller    y.    Morgan.    14    C.    C.    A.    313, 

30  r.  8.  App.  19,  67  Fed.  83 — Southern  P. 

Co.  T.  Johnson,   16  C.  C.  A.  320,   44   U.   S. 

App.    1,    69    Fed.    562 — Scalfe    y.    Western 

North  Carolina  Land  Co.  30  C.  C.  A.  663,  59 

U.  8.  App.  28,  87  Fed.  310. 

3478.  The  court  has  no  power  to  reduce 
exceptions  taken  during  the  trial  to  form^ 


and  to  sign  a  bill  of  exceptions  and  order 
it  filed,  after  the  term  at  which  judgment 
was  rendered,  without  an  order  of  the  court 
or  agreement  of  the  parties  made  during 
the  term,  saye  under  yery  extraordinary 
cireumstances.  Muller  v.  Thiers,  91  U.  S. 
249,  23:  319 

3479.  Exceptions  must  be  reduced  to 
writing  at  the  trial  of  a  case  in  the  Dis- 
trict  of  Columbia  supreme  court,  or  entered 
there  on  the  minutes  of  the  justice,  and  set 
tied  before  the  close  of  the  term,  to  entitle 
them  to  a  hearing  by  the  Federal  Supreme 
Court  on  appeal,  (joughlan  y.  District  of 
Columbia,  106  U.  S.  7,  1  Sup.  Ct.  Rep.  37, 

27:74 
Dittinguiahed  in  Talty  y.  District  of  Columbia, 
20  App.  D.  C.  491. 

Cited  In  Daylfl  y.  Patrick.   122  U.   S.  143,  30 
L.  ed.  1092,  7  Sup.  Ct.  Rep.  1102. 

3480.  Exceptions  to  rulings  at  a  trial 
cannot  be  considered  on  appeal  unless  taken 
at  the  trial  and  embodied  in  a  formal  bill 
of  exceptions  presented  to  the  judge  at  the 
same  term,  or  within  a  further  time  allowed 
by  order  entered  at  that  term  or  by  stand- 
ing rule  or  consent  of  parties.  Michigan 
Ins.  Bank  v.  Eldred,  143  U.  S.  293,  12  Sup. 
Ct.  Rep.  450,  36:  162 
Cited  in  Morse  y.   Anderson,   150  U.   S.   158, 

37  L.  ed.  1037,  14  Sup.  Ct.  Rep.  43— New 
York  k  N.  E.  R.  Co.  y.  Hyde,  5  C.  C.  A. 
464,  5  U.  S.  App.  443.  66  Fed.  191— Whit- 
ing y.  Equitable  Life  Assur.  Soc.  8  C.  C.  A. 
561.  13  U.  S.  App.  597,  60  Fed.  200— Mis- 
souri, K,  &  T.  R.  Co.  y.  Russell,  9  C.  C.  A. 
t  110,  19  U.  S.  App.  641.  60  Fed.  503— Wil- 
son V.  Pauly.  18  C.  C.  A.  477,  37  U.  S.  App. 
642,  72  Fed.  132 — Yellow  Poplar  Lumber  Co. 
y.  Chapman,  20  C.  C.  A.  510,  42  U.  S.  App. 
21,  74  Fed.  451. 

3481.  After  the  term  at  which  the  trial 
was  had  has  expired  without  the  court's 
control  over  the  case  being  reserved  by 
standing  rule  or  special  order, — and  especial- 
ly after  a  writ  of  error  has  been  entered 
in  the  appellate  court, — all  authority  of  the 
court  below  to  allow  a  bill  of  exceptions 
then  first  presented,  or  to  alter  or  amend  a 
bill  of  exceptions  already  allowed  and  filed, 
is  at  an  end.  Michigan  Ins.  Bank  v.  Eldred, 
143  U.  S.   293,   12  Sup.  Ct.  Rep.   450. 

36:  162 
Cited  in  United  States  y.  Jones.  149  U.  S. 
263,  37  L.  ed.  727,  13  Sup.  Ct.  Rep.  840 — 
Waldron  y.  Waldron,  156  U.  S.  378.  39  L. 
ed.  457,  15  Sup.  Ct.  Rep.  383 — The  Bayonne, 
159  U.  S.  693.  40  L.  ed.  309,  16  Sup.  Ct. 
Rep.  185 — Southern  P.  Co.  v.  Johnson.  16 
C.  C.  A.  320,  44  U.  S.  App.  1,  69  Fed.  562— 
Johnson  y.  Garber,  19  C.  C.  A.  559,  43  U. 
S.  App.  107.  73  Fed.  526 — Talbot  v.  Press 
Pub.  Co.  80  Fed.  568 — Honey  v.  Chicago. 
B.  A  Q.  R.  Co.  27  C.  C.  A.  264,  49  U.  S. 
App.  C25.  82  Fed.  774 — Merchants'  Ins.  Co. 
y.  Buckner,  39  C.  C.  A.  22,  98  Fed.  224 — 
First  Nat.  Bank  y.  Wilder,  40  C.  C.  A.  341. 
100  Fed.  224 — Reliable  Incubator  &  Brooder 
Co.  y.  Stabl,  42  C.  C.  A.  525,  102  Fed.  503 — 
Western  Dredging  &  Improv.  Co.  v.  Held- 
maler.  53  C.  C.  A.  627,  116  Fed.  181— Fick 
y.  Crook,  27  Colo.  432,  62  Pac.  832 — Bat- 
telle  y.  Denlson,  21  D.  C.  197 — Liverpool  k 
L.  &  O.   Ins.   Co.  y.  Kearney,   1   Ind.  Terr. 
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381,  87  8.  W.  143 — State  ez  rel.  Beckman 
y.   Estee,  34  Or.  205,  52  Pac.  671. 

3482.  A  bill  of  exceptions  may  be  con- 
sidered, although  made  after  the  beginning 
of  the  term  to  which  it  was  returnable  and 
during  a  subsequent  term  of  the  court  be- 
low, where  the  plaintiff  in  error  has  done 
all  that  he  could  to  procure  the  settlement 
of  and  the  signature  to  it  at  the  proper 
time,  although  he  signed  a  stipulation 
agreeing  to  part  of  the  delay  after  the  bill 
was  partially  settled,  for  the  convenience 
of  the  judge.  Davis  v.  Patrick,  122  U.  S. 
138,  T  Sup.  Ct.  Rep.  1102,  30:  1090 
Distinguished    in    Richmond    &    D.    B.    Co.    ▼. 

McGee,  2  C.  C.  A.  82,  8  U.  S.  App.  86,  50 
Fed.  907. 

Cited  in  Michijiran  Ins.  Bank  v.  Rldred,  143 
U.  S.  298.  36  L.  ed.  163,  12  Sup.  Ct.  Rep. 
450— Waldron  v.  Waldron,  156  U.  S.  378, 
39  L.  ed.  457,  15  Sap.  Ct.  Rep.  383 — New 
York  &  N.  E.  R.  Co.  v.  Hyde,  5  C.  C.  A. 
464,  5  U.  S.  App.  443,  66  Fed.  190— Mis- 
souri, K.  &  T.  R.  Co.  y.  Russell,  9  C.  C.  A. 
109,  19  U.  8.  App.  641.  60  Fed.  603— 
Pacific  Bank  v.  Hannah,  32  C.  C.  A.  526,  59 
17.  S.  457,  90  Fed.  76 — Merchants  Ins.  Co. 
V.  Buckner,  39  C.  C.  A.  22.  98  Fed.  224 — 
Reliable  Incubator  &  Brooder  Co.  ▼.  Stahl, 
42  C.  C.  A.  525,  102  Fed.  593 — Western 
Dredging  &  Improv.  Co.  v.  Heldmaier,  53 
C.  C.  A.  629,  116  Fed.  183. 

Estoppel  to  object. 

3483.  Where  the  defendant  prepared  and 
served  a  bill  of  exceptions  within  the  forty 
days  allowed  by  the  order  of  the  court,  and 
it  was  retained  by  the  plaintiff  for  ten 
days  after  its  service,  and  he  then  obtainec^ 
by  stipulation  from  the  defendant  ten  days 
more  time  to  prepare  and  serve  amendments 
thereto,  and  the  notice  of  settlement  was 
accepted,  and  written  admission  of  its  serv- 
ice was  given,  and  it  was  retained  by  him, 
— the  plaintiff  was  estopped  from  raising 
the  objection  that  the  time  to  make  and 
serve  the  bill  of  exceptions  had  expired. 
Re  Chateaugay  Ore  &  Iron  Co.  128  U.  S. 
544,  9  Sup.  Ct.  Rep.  150,  32:  508 
Cited  in  Michigan  Ins.  Bank  v.  BIdred,  143  U. 

8.  299,  36  L.  ed.  163,  12  Snp.  Ct.  Rep.  460 — 
Hume  v.  Bowie,  148  U.  S.  253,  37  L.  ed. 
440,  13  Sup.  Ct.  Rep.  582 — Lees  v.  United 
States.  150  U.  S.  482,  87  L.  ed.  1152,  14 
Sup.  Ct.  Rep.  163 — United  States  v.  Classen, 
46  Fed.  69 — Richmond  &  D.  R.  Co.  v.  Mc- 
Gee, 2  C.  C.  A.  83,  8  U.  S.  App.  86,  50 
Fed.  907 — New  York  &  N.  E.  R.  Co.  v.  Hyde, 
6  C.  C.  A.  463,  5  U.  S.  App.  443,  66  Fed. 
189 — Missouri.  K.  k  T.  R.  Co.  v.  Russell, 
9  C«  C.  A.  109,  19  U.  S.  App.  641,  60  Fed. 
502 — Merchants'  Ins.  Co.  v.  Buckner,  39  C. 
C.  A.  22,  98  Fed.  224. 

4.  Sufflcierufy;    Formal    Requisites, 

Sufficiency  of  Exceptions,  see  infra,  VI.  a. 
See  also  supra,  3398. 

3484.  All  the  alleged  errors  on  a  trial 
may  be  incorporated  into  one  bill  of  ex- 
ceptions. Lees  V.  United  States,  IHO  U.  S. 
476,  14  Sup.  Ct.  Rep.  163,  37:  1150 

3485.  Many  exceptions  may  be  inserted  in 
one  bill  of  exceptions,  and  the  bill  may  be 


sealed  at  its  close.     Pomeroy  ▼.  State 
of  Indiana,  1  Wall.  592,  17 

Cited  in  United  States  v.  Taylor,   147    T7.    8. 

700,  37  L.  ed.  337,  13  Sup.  Ct.  Rep.   479 — 

Lees  V.  United  SUtes,  150  U.  S.  482,   87  !<. 

ed.  1152,  14  Sup.  Ct.  Rep.  163 — ^Packard  ▼. 

Spellings,  8  Colo.  111. 

3486.  A  paper  in  the  record,  entitled  a 
"case  and  exceptions"  is  a  sufficient  bill  of 
exceptions,  if  it  has  all  the  requisites  of  a 
bill  except  the  mere  name.  Herbert  v.  But- 
ler, 97  U.  S.  319,  24:  95S 
Cited  in  Hanna  v.  Maas,  122  U.  S.  26,   30   Lu 

ed.  1118,  7  Sup.  Ct.  Rep.  1055 — T'nited 
States  T.  Claasen,  46  Fed.  69 — Hudson  t. 
Charleston,   C.   &  C.   R.  Co.   55  Fed.   256. 

3487.  If  a  paper  which  is  to  oonstituta  a 
part  of  a  bill  of  exceptions  is  not  incorpo- 
rated into  the  body  of  the  bill,  it  must  be 
annexed  to  it,  or  so  marked  by  letter,  num- 
ber, or  other  means  of  identification  men- 
tioned in  the  bill,  as  to  leave  no  doubt,  when 
found  in  the  record,  that  it  is  the  one  re- 
ferred to  in  the  bill  of  exceptions,  or  it  will 
not  be  considered.  Lef twitch  v.  Lecanu,  4 
Wall.  187,  18:  388 
Cited   In   Reed   v.   Gardner.   17   Wall.    411,    21 

L.  ed.  665 — ^United  States  v.  337  Cases  of 
Wine,  1  Woods,  48,  Fed.  Cas.  No.  16,500 — 
Southwest  Virginia  Improv.  Co.  t.  Prarl, 
7  C.  C.  A.  151,  8  U.  S.  App.  444,  58  Fed. 
173 — St.  Louis,  I.  M.  k  S.  R.  Co.  v.  Qodby. 
45  Ark.  490 — Hayward  v.  Catton,  1  111.  App. 
581 — Pennsylvania  Co.  v.  Sears,  188  Ind. 
482,  36  N.  E.  353 — Gunn  v.  Ohio  River  R. 
Co.  87  W.  Ya.  424.  16  S.  B.  628— BAcKen- 
dree  v.  Shelton,  51  W.  Ta.  517,  41  8.  B. 
907. 

3488.  A  statement  in  a  bill  of  exceptions, 
that  the  transcript  of  an  account  certified 
simply  as  "copies  of  originals  on  file"  con- 
stitutes the  "account  of  Miles  H.  Morris  as 
purser  in  the  United  States  Navy,  as  certi- 
fied by  the  treasury  department,"  is  not 
sufficient  to  supply  the  defect  in  a  certifi- 
cate. The  court  refused  to  extend  the  rule 
announced  in  Smith  v.  United  States  to 
such  a  case.  United  States  v.  Morris  (Unit- 
ed States  ▼.  Pinson)  102  U.  S.  548,    26:  226 

3489.  A  mere  allegation  in  what  is  called 
a  bill  of  exceptions  of  an  adjudication  in 
insolvency  is  not  sufficient  to  show  any  final 
judgnent  which  will  sustain  a  writ  of  er- 
ror from  the  Supreme  Court  of  the  United 
States  to  a  state  court.  Clarke  v.  McDade, 
165  U.  S.  168,  17  Sup.  Ct.  Rep.  284,    41 :  673 

3490.  An  omission  in  a  bill  of  exceptions, 
of  the  names  of  witnesses  whom  the  accused 
intended  to  call,  and  of  any  statement  of 
their  testimony  on  a  certain  subject,  can- 
not deprive  him  of  the  benefit  of  his  excep- 
tion to  the  wrongful  refusal  of  the  court  to 
hear  any  evidence  whatever  on  that  subject. 
carter  v.  Texas,  177  U.  S.  442,  20  Sup.  Ct. 
Rep.  687,  44:  839 

3491.  The  filing  of  a  stipulation  in  writ- 
ing, waiving  a  jury,  under  Rev.  Stat.  §  649, 
is  not  sufficiently  shown  by  a  statement  in 
the  record  or  in  the  bill  of  exceptions,  that 
"the  issue  joined  by  consent  is  tried  by  the 
court,  a  jury  being  waived,"  or  that  "the 
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case  came  on  for  trial,  by  agreement  of  par- 
ties, by  the  court,  without  the  intervention 
of  a  jury,"    Bond  v.  Dustin,  112  U.  S.  604, 

5  Sup.  Ct.  Rep.  296,  28:  835 

3492.  A  general  statement  in  a  bill  of  ex- 
ceptions in  an  action  on  a  bond  to  secure 
{jerformances  of  a  building  contract,  that 
the  plaiiltiff  gave  evidence  by  several  wit- 
nesses that  the  buildings  were  not  complet- 
ed according  to  the  plans  and  specifica- 
tions, in  the  particulars  set  forth  in  the  as- 
signment of  breaches  of  such  contract,  and 
that  the  value,  by  reason  of  the  omissions, 
structural  defects,  and  defective  materials, 
was  from  $2,000  to  $3,000  less  on  each  build- 
ing than  if  they  had  been  so  completed,  fur- 
nishes no  basis  for  the  assertion  that  there 
vtis  no  evidence  of  the  amount  of  damage 
sustained  from  each  of  the  breaches  of  the 
contract,  but  only  of  the  total  damage.  Mer- 
cantile Trust  Go.  V.  Hensey,  205  U.  S.  298, 
27  Sup.  Ct  Rep.  535,  51:  811 

Editorial  note. 
Sufficiency   of   exceptions.  10:  172 

Matters  as  to  eyidenoe. 

3493.  The  lack  of  an  affirmative  statement 
in  the  bill  of  exceptions,  in  a  criminal  case, 
that  it  contains  all  the  testimony,  is  not 
fatal,  where  the  recitals  in  such  bill  suf- 
ficiently show  tiiat  fact.  Clyatt  v.  United 
States,  197  U.  8.  207,  25  Sup.  Ct.  Rep.  429, 

49:  726 

3494.  The  failure  of  the  bill  of  excep- 
tions on  appeal  to  state  in  express  terms 
that  it  contains  all  the  evidence  does  not 
prevent  the  appellate  court  from  consider- 
ing or  determining  the  case  upon  questions 
of  fact  if  the  record  shows  that  all  the 
evidence  was  contained  in  such  bill.  Crowe 
V.  Trickey,  204  U.  S.  228,  27  Sup.  Ct.  Rep. 
275,  51 :  454 
Crowe  V.  Harmon,  204  U.  8.  241,  27  Sup.  Ct. 

Rep.  280,  51 :  461 

3495.  A  bill  of  exceptions  may  be  taken 
to  include  all  the  evidence,  although  it  does 
not  expressly  state  that  fact,  if  the  entries 
sufficiently  show  that  all  the  evidence  is  in- 
cluded.   Gunnison  County  v.  E.  H.  Rollins 

6  Sons,  173  U.  S.  255,  19  Sup.  Ct.  Rep.  390, 

43:  689 

Cited  In   Clyatt  v.   United   States,   197   U.   S. 

220.  49  L.  ed.  731,  25  Sup.  Ct.  Bep.  429— 

McCauUy   v.   United   States,   25   App.   D.   C. 

409. 

Hatters  as  to  Instructions. 

3496.  A  bill  of  exceptions  to  the  giving 
4nd  refusal  of  instructions  sufficiently  shows 
that -the  exceptions  were  taken  during  the 
trial  where  it  begins  by  reciting,  "on  the 
trial  of  this  cause  the  following  proceedings 
▼ere  had."  Memphis  &  C.  R.  Co.  v.  Reeves, 
10  Wall.  176,  19:  909 

3497.  A  bill  of  exceptions  sufficiently 
shows  that  an  exception  was  taken  on  the 
trial,  to  a  refusal  of  instructions  where  it 
states  that  prayers  for  instructions  were 
presented  and  the  instructions  given  before 
the  jury  retired,  and  that  the  "defendants 
then  and  there  excepted,"  to   the  instruc- 


tions, rulings  and  decisions  of  the  court. 
Kellogg  v.  Forsyth,  2  Black,  571,  17:  256 
Cited  In  ^tna  F.  Ins.  Co.  ▼.  Boon,  95  U.  S. 
137,  24  L.  ed.  401— Marine  City  Stave  Co. 
V.  Herresboff  Mfg.  Co.  32  Fed.  825 — South- 
em  P.  Co.  V.  Hamilton,  4  C.  C.  A.  447,  7 
U.  S.  App.  626,  54  Fed.  474 — Johnson  v. 
Garber,  19  C.  C.  A.  658,  43  U.  S.  App.  107, 
73  Fed.  526. 

3498.  A  bill  of  exceptions  in  so  far  as  it 
relates  to  the  charge  is  sufficient  when  it 
specifies  with  distinctness  the  parts  of  the 
charge  excepted  to  and  the  legal  proposi- 
tions to  which  exceptions  are  taken.  Ward 
V.  Cochran,  150  U.  S.  597,  14  Sup.  Ct.  Rep. 
230,  37:  1195 
Cited  In   Columbus  Constr.   Co.   v.   Crane   Co. 

41  C.  C.  A.  192,  101  Fed.  58. 

3498a.  Exceptions  taken  to  instructions 
should  definitely  disclose  whether  they  point 
to  the  instructions  given  and  refused  to  the 
jury,  or  the  refusal  of  the  court  below  to 
grant  a  new  trial,  since  if  they  refer  to  the 
latter  no  question  is  presented  upon  which 
error  would  lie.    Brown  ▼.  Clarke,  4  How.  4, 

11:850 
Cited  in  Turner  v.  Yates,  16  How.  29,  14  L. 
ed.  831 — ^Mays  v.  Frltton,  20  Wall.  418,  22 
L.  ed.  890,  11  Nat.  Bankr.  Reg.  232 — United 
States  V.  Jarvls,  8  Woodb.  &  M.  225,  Fed. 
Caa.  No.   15,469 — Johnson  v.   Garber,   19  C. 

C.  A.  557,  43  U.  S.  App.  107,  73  Fed.  525— 
Bardln  v.  L'Bngle,  13  Fla.  572— Gallettley 
V.  Barrackman,  12  Ind.  380. 

3499.  A  bill  of  exceptions  to  a  charge  of 
the  court,  containing  no  part  of  the  charge 
nor  any  exception  to  it,  but  referring  to  ex- 
hibits containing  all  the  evidence, — the 
whole  charge  and  notes  of  a  desultory  con- 
versation between  judge  and  counsel,  in 
which  the  latter  state  a  desire  to  except  and 
a  request  to  note  exceptions,  etc., — cannot 
be  considered.  Hanna  v.  Maas,  122  U.  S. 
24,  7  Sup.  Ct.  Rep.  1055,  30:  1117 
Cited   In   Waterhouse   v.    Rock   Island   Alaska 

Mm.  Co.  38  C.  C.  A.  287.  97  Fed.  471— 
Baltimore  &  P.  R.  Co.  v.  Fltsgerald,  2  App. 

D.  C.  607. 

5.  Signing,  Sealing,  and  Settling. 

Time  for,  see  supra,  V.  s,  3. 
See  also  supra,  3485. 

3500.  State  practice   in   settling   bills   of 
exceptions    does    not    govern    in     Federal 
courts.     Van  Stone  v.  Still  well  &  B.  Mfg. 
Co.  142  U.  S.  128,  12  Sup.  a.  Rep.  181, 

35:  961 

Cited  In  Walker  v.  Windsor  Nnt.   Bank,  5  C. 

C.  A.  429.   5  U.   S.  App.  423,  56   Fed.  78 — 

New  York  &  N.  E.  R.  Co.  v.  Hyde,  5  C.  C. 

A  463,  5  U.  S.  App.  443,  56  Fed.  190. 

3501.  The  preparation,  perfecting,  set- 
ling,  and  signing  of  a  bill  of  exceptions  are 
not  required,  by  U.  S.  Rev.  Stat.  §  914,  to 
conform  to  the  practice  in  the  courts  of 
record  of  the  state  within  which  the  cir- 
cuit court  is  held.  Fleitas  v.  Richardson, 
147  U.  S.  538,  13  Sup.  Ct.  Rep.  429, 

37:  272 

Re  Chateaugay  Ore  &  Iron  Co.  128  U.  S. 

544,  9  Sup.  Ct.  Rep.  15#,  32:  508 

Cited  in  Southern  P.  Co.  v.  Johnson,  16  C.  C. 
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A.  810.  44  U.  S.  App.  1,  69  Fed.  662— Yel  I 
low  Poplar  Lumber  Co.  v.  Chapman,  20  C. 
C.  A.  510,  42  U.  S.  App.  21,  74  Fed.  451— 
Talbot  V.  Press  Pub.  Co.  80  Fed.  568 — ^Pacific 
Bank  y.  Hannah,  82  C.  C.  A.  526,  60  U.  B. 
App.  457,  90  Fed.  76. 

3502.  The  exception  must  be  certified  or 
allowed  as  well  as  filed,  and  it  is  the  sig- 
nature or  seal  of  the  judge  that  certifies  or 
allows  it.  Phoenix  Ins.  Go.  t.  Lanier,  95 
U.  S.  171,  24:  383 
Mussina  v.  Cavazos,  6  Wall.  355,  18:  810 
Cited  in   Murdock  t.  Memphis,   20  Wall.   625, 

22  L.  ed.  441 — Stanton  v.  Embrey,  OS  U. 
S.  555,  23  L.  ed.  985 — Walton  v.  Marietta 
Chair  Co.  157  U.  S.  346,  30  L.  ed.  727,  15 
Sup.  Ct.  Rep.  626 — Malony  y.  Adsit,  175 
U.  S.  285,  44  L.  ed.  165,  20  Sup.  Ct.  Rep. 
115 — Lincoln  Sav.  Bank  &  S.  D.  Co.  v.  Al- 
len, 27  C.  C.  A.  80,  40  U.  8.  App.  408,  82 
Fed.  160. 

3503.  A  party  does  not  waive  his  excep- 
tions by  suing  out  a  writ  of  error  before  the 
signature  of  the  judge  is  obtained.  Hun- 
nicutt  V.  Peyton,  102  U.  S.  333,  26:  113 
Cited  In   Michigan   Ins.    Bank  v.   Eldred,    143 

U.  S.  208,  36  L.  ed.  163,  12  Sup.  Ct.  Rep. 
450 — Shreve  v.  Cheesman,  16  C.  C.  A.  415, 
32  U.  S.  App.  676,  60  Fed.  787 — Merchants* 
Ins.  Co.  y.  Buckner,  30  C.  C.  A.  22.  98  Fed. 
224 — Kelly  ▼.  Moore,  22  App.  D.  C.  8 — 
Johnson  v.  Gebhauer,  159  Ind.  276,  64  N. 
E.  855. 

3504.  Although  judges  sometimes  sign  a 
bill  of  exceptions  after  the  trial,  nunc  pro 
tunc,  their  refusal  to  do  so  ought  not  to  be 
presumed  an  improper  exercise  of  discretion. 
Sheppard  v.  Wilson,  6  How.  260,  12:  430 
Cited   in   Phelps   v.   Mayer,    15   How.   161,    14 

L.  ed.  644 — Suydam  y.  Williamson,  20  How. 
439,  16  L.  ed.  982— Gilman  y.  Libbey,  4 
CHIT.  454,  Fed.  Cas.  No.  6,445 — Yellow  Pop- 
lar Lumber  Co.  ▼.  Chapman,  20  C.  C.  A. 
510,  42  U.  S.  App.  21,  74  Fed.  451— Filley 
V.  Cody,  4  Colo.  Ill — Jamison  y.  Reid,  2  G. 
Greene,  397 — Baltimore  Bids.  Asso.  No.  2 
V.  Grant,  41  Md.  566— Territory  y.  Clay- 
ton, 8  Mont.  16,  19  Pac.  293 — Cook  y.  Moore, 
100  N.  C.  296,  6  Am.  St.  Rep.  587,  6  S.  E. 
795. 

3505.  A  paper  filed  in  the  circuit  court, 
eight  days  after  the  opinion  and  findings 
of  the  court  were  filed,  which  forms  no  part 
of  the  bill  of  exceptions  signed  by  the  judge, 
but  is  signed  only  by  the  attorney  for  de- 
fendant, and  purports  to  be  exceptions  to 
findings  of  facts  made  by  the  judge  and  to 
his  conclusion  based  upon  such  findings, 
cannot  be  regarded  as  a  bill  of  exceptions 
signed  by  the  judge,  although  it  is  con- 
tained in  the  record.  Sire  v.  EUithorpe 
Air  Brake  Co.  137  U.  S.  579,  11  Sup.  Ct. 
Rep.  195,  34:  801 
Cited  in  Duncan  y.  Atchison,  T.  &  S.  F.  R.  Co. 

19  C.  C.  A.  206,  44  U.  S.  App.  427,  72 
Fed.  812. 

3506.  Where  the  whole  transcript  from 
the  beginning  professes  to  be  a  bill  of  ex- 
ceptions, and  is  so  styled  in  the  caption, 
the  yertification  by  the  signature  of  the 
judge  cannot  be  restrained  to  the  last  sen- 
tence of  the  connected  history  of  the  case, 
which  precedes.  Such  bill  of  exceptions, 
taken  together  as  it  should  be,  is  not  limited 


to  the  exception  taken  to  the  entry  of  the 
final  judgment  of  nonsuit  to  which  the  sig- 
nature of  the  judge  is  made,  but  embraces 
matters  accruing  previously,  including  the 
testimony  and  agreed  statement  of  facts  od 
which  the  motion  for  a  nonsuit  was  based. 
Kleinschmidt  v.  McAndrews,  117  U.  S.  282, 
6  Sup.  a.  Rep.  761,  29 :  905 

3507.  Where  the  district  judge  refused  to 
sign  and  seal  a  bill  of  exceptions  six  months 
after  trial,  but  signed  a  bili  of  exceptions 
taken  to  his  decision  refusing  to  sign  one, — 
this  is  a  novelty  in  practice  which  requires 
no  notice.    Martin  v.  Ihmsen,  21  How.  394, 

16:  134 

Necessity. 

Presumption  in  Absence  of  Signature, 
see  infra,  4180. 

3508.  A  bill  of  exceptions  must,  to  bo 
of  any  avail,  be  signed  and  sealed  by  the 
presiding  judge.  Young  v.  Martin,  8  Wall. 
354,  19:  418 

3508a.  The  judgment  will  be  affirmed 
where  the  bill  of  exceptions  is  neither 
signed  nor  sealed  by  the  trial  judge  and 
there  is  nothing  to  show  that  it  was  sub- 
mitted to  him,  or  in  any  way  received  his 
sanction.    Mussina  v.  Cavazos,  6  Wall.  363. 

18:  813 

3509.  A  bill  of  exceptions  need  not  Ix* 
sealed  as  well  as  signed  by  the  judge.  Th< 
signatiu-e  of  the  judge  is  sufficient.  Generes 
v.  Campbell,  11  Wall.  193,  20:  110 
Stanton  v.  Embry,  93  U,  S.  548,  23:  983 
Cited  In  Stanton  t.  Embrey,  93  U.  8.  555,  23 

L.  ed.  985 — Herbert  y.  Butler,  97  U,  8. 
320,  24  L.  ed.  958 — ^Wolf  y.  Cook,  40  Fed. 
437— Kipp  y.  Burton,  29  Mont.  102,  63 
L.R.A.  828,  101  Am.  St.  Hep.  544,  74  Pae.  85. 

3510.  Exceptions  must  distinctly  present 
the  ruling  of  the  court,  and  be  also  signed 
and  sealed  or  they  cannot  be  considered. 
Young  V.  Martin,  8  Wall.  354,  19:  418 
Springfield  F.  &  M.  Ins.  Co.  v.  Sea.  use  of 
Cited  in  Hopt  v.  Utah.  104  U.  S.  633.   26  L. 

ed.  874 — Uanna  y.  Maas,  122  U.  S.  27.  30  L. 
ed.  1118,  7  Sup.  Ct.  Rep.  1055 — Jones  v. 
East  Tennessee,  V.  &  G.  R.  Co.  157  U.  S.  683, 

39  L.  ed.  858.  15  Sup.  Ct.  Rep.  719— Malony 
y.  Adsit,  175  U.  S.  286.  44  I^  cd.  166,  20 
Sup.  Ct.  Rep.  115 — Metropolitan  R.  Co.  t. 
District  of  Columbia  (Metropolitan  VU  Co. 
y.  Macfarland)  195  U.  S.  330,  49  L.  ed.  22S. 
25  Sup.  Ct.  Rep.  28 — Strain  y.  Goardin,  2 
Woods.  382,  Fed.  Cas.  No.  13,521 — ^Wilson 
y.  Pauly,  18  C.  C.  A.  478,  87  U.  8.  App.  642, 
72  Fed.  132 — Bard  y.  BIston,  31  Kan.  276, 
1  Pac.  565 — State  y.  Ledford,  133  N.  C.  722. 

40  S.  E.  944 — Fltsgerald  v.  Cross.  30  Ohio 
St.  450 — The  Abbotsford  y.  Johnson.  86 
Phlla.  Leg.  Int.  216 — Fry  t.  Leslie,  87  Va. 
276,  12  8.  E.  671— Clark  y.  Com.  90  Va.  362, 
18  S.  B.  440 — McDonough  y.  Great  North- 
ern R.  Co.  15  Wash.  261,  46  Pac  334. 

3511.  Unless  an  exception  is  reduced  to 
writing  and  sealed  by  the  judge,  it  is  not  a 
bill  of  exceptions  nor  a  part  of  the  record. 
Pomeroy  v.  State  Bank  of  Indiana,  1  Wall. 
592,  17: 638 
Diatinguished  in  Wilson  y.  Paaly,  18  C.  C.  A. 

477,  87  U.  S.  App.  642,  72  FM.  182. 

Cited  In  Thompson  t.  Biggs,  5  Wall.  ertt»  18 
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L.  ed.  706 — Baltimore  &  P.  R.  Co.  v.  Sixth 
Presby.  Chnrcb,  01  U.  S.  133,  23  L.  ed.  262 
— Stanton  t.  Embrey,  93  U.  S.  555,  23  L. 
ed.  985^Phoenix  F.  Ins.  Co.  ▼.  Lanier,  95 
n.  S.  172,  24  L.  ed.  884 — Hanna  t.  Maas, 
122  U.  S.  26,  30  L.  ed.  1118,  7  Sup.  Ct.  Rep. 
1055 — Locke  v.  United  States,  2  Cliff.  582, 
Fed.  Caa.  No.  8,442 — Strain  ▼.  Gourdin,  11 
Nat.  Bankr.  Reg.  157,  2  Woods,  382,  Fed. 
Caa.  No.  13,521 — ^Duncan  t.  Atchison,  T.  & 
8.  P.  R.  Co.  19  C.  C.  A.  206,  44  U.  S.  App. 
4^7,  72  Fed.  812— Schaife  ▼.  Western  North 
Carolina  Land  Co.  30  C.  C.  A.  663,  59  U.  S. 
App.  28,  87  Fed,  311 — Smith  y  People,  1 
Colo.  132 — Crary  v.  Barber,  1  Colo.  174 — 
Gates  V.  People,  11  Colo.  293,  17  Pac.  783 — 
Klpp  T.  Barton,  29  Mont.  102.  63  L.R.A.  328, 
101  Am.  St.  Rep.  544,  74  Pac.  85. 

3512.  The  Supreme  Ck)urt  has  not  power 
to  correct  error  made  in  the  circuit  court 
in  framing  the  exceptions,  and  the  charge 
is  not  subject  to  revision  unless  one  of  the 
judges  certify  under  seal  that  it  was  ex- 
cepted to  at  the  trial.  Stimpson  v.  West- 
chester R.  Co.  3  How.  553,  11:  722 

3513.  No  bill  of  exceptions  can  be  deemed 
sufficiently  authenticated  under  U.  S.  Rev. 
SUt.  §  953,  U.  S.  Ck)mp.  Stat.  1901,  p.  696, 
unless  signed  by  the  judge  who  sat  at  the 
trial,  or  by  the  presiding  judge,  if  more  than 
one  sat.  Malony  v.  Adsit,  175  U.  S.  281, 
20  Sup.  Ct.  Rep.  115,  44:  163 
Cited  In  Nlver  v.  Fields,  179  V.  S.  682,  45  L. 

ed.  384,  21  Sup.  Ct.  Rep.  919 — German  Ins. 
Co.  V.  Manning,  100  Fed.  581 — Manning  v. 
German  Ins.  Co.  46  C.  C.  A.  146,  107  Fed. 
54 — ^Western  Dredging  &  Improv.  Co.  v. 
Heldmaler,  49  C.  C.  A.  265,  111  Fed.  124 — 
Heckman  v.  Sntter,  68  C.  C.  A.  138,  128 
Fed.  396 — Penn  Mat.  L.  Ins.  Co.  v.  Ashe,  76 
C.  C.  A.  285,  145  Fed.  595 — Woods  v.  Bea- 
ton. 1  Alaska,  844. 

3514.  Counsel  cannot  stipulate  the  cor- 
rectness of  a  bill  of  exceptions  not  signed 
by  the  trial  judge.  Malony  v.  Adsit,  175 
U.  S.  281,  20  Sup.  Ct  Rep.  115,  44:  163 
Oit€d   In   Metropolitan    R.    Co.   v.    District   of 

Columbia,  ( Metropolitan  R.  Co.  v.  Macfar- 
land)  195  U.  8.  882,  49  L.  ed.  224,  25  Sup. 
Ct.  Rep.  28. 

3515.  Exceptions  must  be  drawn  up  and 
settled  in  proper  form  in  the  court  below, 
stating  distinctly  and  specifically  the  rul- 
ings or  instructions  complained  of.  Hanna 
y.  Maas,  122  U.  S.  24,  7  Sup.  Ct.  Rep.  1056, 

30:  1117 
DitHmgulthed  in  Wilson  v.  Pauly,  18  C.  C.  A. 
477.  30  U.    S.  App.  713,  72  Fed.  132. 

Cited  In  Michigan  Ins.  Bank  v.  Eldred,  143  U. 
8.  299,  36  L.  ed.  163,  12  Sap.  Ct.  Rep.  450— 
Lees  V.  United  States,  150  U.  S.  483,  37  L. 
*kL  1152,  14  Sup.  Ct.  Rep.  163 — Ward  v. 
Cochran,  150  U.  S.  603,  37  L.  ed.  1196.  14 
8ap.  Ct.  Rep.  230 — Columbue  Constr.  Co.  r. 
Crane  Co.  41  C.  C.  A.  191.  101  Fed.  57. 

Snfflciency  of  signature. 

Presumption  as  to,  see  infra,   4181. 

3516.  The  initials  ''A.  B."  are  not  the  sig- 
liature  of  the  judge,  or  a  sufficient  autlien- 
tication  of  the  bill  of  exceptions,  or  suf- 
tldent  evidence    of    its    allowance    by    the 


s; 


judge.     Origet  v.  United  States,  125  U.  S. 
240,  8  Sup.  Ct.  Rep.   846,  31:743 

Cited  In  Malony  v.  Adsit,  175  U.  S.  287,  44  L. 
ed.  166,  20  Sup.  Ct.  Rep.  115. 

Compelling  signing  or  settling  of  bill. 

Compelling  Allowance  of  Writ  of  Error, 

see  supra,  2650. 
Compelling   Allowance  of  Appeals,   see 

supra,  2717-2719. 
Compelling  Issuance  of  Supersedeas,  see 

supra,   2748,   2749. 
Compelling    Obedience    to    Mandate    of 

Lower  Court,  see  infra,  IX.  m. 
Return  to  Writ  of  Mandamus  to  Com- 
pel Signing  of  Bill,  see  Mandamus, 
130,  231. 

3517.  No  control  over  the  discretion  of 
the  trial  court  as  to  how  he  shall  frame  the 
bill  of  exceptions  or  decide  any  point  aris- 
ing on  its  settlement  is  exercised  by  the 
issuance  of  a  writ  of  mandamus  to  compel 
the  judge  of  an  inferior  court  to  settle  and 
sign  a  bill  of  exceptions;  but  it  only  com- 
pels him  to  settle  and  sign  it  in  some  form. 
Re  Chateaugay  Ore  &  Iron  Co.  128  U.  S.  544, 
9  Sup.  Ct.  Rep.  150,  32:  508 
Cited  In  Re  Parker,  131  U.  S.  226,  33  L.  ed. 

124,  9  Sup.  Ct-  Rep.  708 — Re  Streep,  156  U. 
S.  208,  39  L.  ed.  399,  15  Sup.  Ct.  Rep.  358. 

3518.  A  writ  of  mandamus  may  properly 
be  issued  by  the  Supreme  Court  of  the  Unit- 
ed States  to  compel  the  judge  of  an  inferi- 
or court  to  settle  and  sign  a  bill  of  excep- 
tions. Chateaugay  Ore  &  Iron  Co.  128  U. 
S.  544,  9  Sup.  Ct.  Rep.  150,  32:  508 
Cited  In  Western  Dredg^lng  &   Improv.   Co.  ▼. 

Heldmaler,  53  C.  C.  A.  628,  116  Fed.  182— 
Brown  v.  Bradley,  6  App.  D.  C.  223 — State 
ex  rel.  Buchanan  y.  Kellogg,  05  Wis.  679, 
70  N.  W.  300. 

3519.  The  Supreme  Court  has  power  to 
issue  a  mandamus  directed  to  a  circuit 
court  of  the  United  States,  commanding  the 
court  to  sign  a  bill  of  exceptions  in  a  case 
tried  before  such  court.  Re  Crane,  5  Pet. 
190.  8:  92 
Cited  In  Ex  parte  Bradley,  7  Wall.  375,  19  L. 

ed.  218— Ex  parte  Newman,  14  Wall.  170,  20 
L.  ed.  880 — Kx  parte  Chateaugay  Ore  &  Iron 
Co.  128  U.  S.  557,  32  L.  ed.  613,  9  Sup  Ct. 
Rep.  150 — Hudson  v.  Parker,  156  U.  S.  289, 
39  L.  ed.  428,  15  Sup.  Ct.  Rep.  450— People 
ex  rel.  Mulford  ▼.  Turner,  1  Cal.  147,  52 
Am.  Dec.  295 — Wood  ▼.  Strother,  76  Cal.  549, 
9  Am.  St.  Rep.  249,  18  Pac.  766 — Ansonla  y. 
Studley,  67  Conn.  180,  34  Atl.  1030— Mc- 
Namara  v.  McDonald,  69  Conn.  489,  61  Am. 
St.  Rep.  48,  38  Atl.  54 — State  ex  rel.  Wolfe 
▼.  Klrke,  12  Fla.  291,  95  Am.  Dec.  314— 
People  ex  rel.  Bristol  v.  Pearson,  3  111.  204, 
33  Am.  Dec.  445 — Jelley  v.  Roberts,  50  Ind. 
7 — Garrison  v.  People,  6  Neb.  284 — State 
ex  rel.  Silver  t.  Kendall,  15  Neb.  276,  18 
N.  W.  85 — State  ex  rel.  Brown  v.  Boden,  51 
N.  J.  L.  116,  16  Atl.  58— Re  Sloan,  5  N.  M. 
628.  25  Pac.  930 — Delgado  v.  Chavex,  5 
N.  M.  648,  25  Pac.  948 — Com.  ex  rel.  Tower 
V.  Thompson,  1  Legal  Chronicle.  141 — State 
ex  rel.  Snecd  v.  Hall,  3  Coldw.  260— Darnell 
T.  Lyon,  85  Tex.  470,  22  S.  W.  304 — ^Wood- 
stock V.  Galleys,  28  Vt.  592— Page  v.  Clop- 
ton,  30  Gratt.  419 — Richardson  ▼.  Farrar, 
88  Va.  773,  15  S.  B.  117. 

3520.  This    court    will    never    require    a 
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judge  to  sign  a  bill  of  exceptions  which  he 
considers  incorrect.  Re  Bradstreet  (Jack- 
son ex  dem.  Bradstreet  v.  Thomas)  4  Pet. 
102,  7:  796 

DistinguUhed  In  Bx  parte  Crane,  5  Pet.  219, 
8  L.  ed.  103. 

<Jited  In  Re  Streep,  166  U.  S.  208,  89  L.  ed. 
399,  16  Sup.  Ct.  Bep.  868 — Hudson  ▼.  Par- 
ker, 166  U.  S.  288,  39  L.  ed.  428,  16  Sup.  Ct. 
Rep.  460 — ^People  ex  rel.  Bristol  v.  Pearson, 
3  111.  204,  33  Am.  Dec.  446 — People  ex  rel. 
Vosburgh  y.  Jameson,  40  111.  96,  89  Am.  Dec. 
337 — People  ex  rel.  Hubbard  v.  Anthony,  129 
111.  223,  21  N.  E.  780— Dreyer  t.  People,  188 
III.  63,  68  L.R.A.  878,  68  N.  E.  620— Hal- 
stead  y.  Brown«  17  Ind.  203^ — Jelley  ▼. 
Roberts,  60  Ind.  7 — Shepard  v.  Peyton,  12 
Kan,  618 — State  ex  rel.  Hoffman  v.  Wlthrow, 
136  Mo.  886,  86  S.  W.  1038 — State  ex  rel. 
Atkins  V.  Todd,  4  Ohio,  352 — Herren  t. 
Merrllees,  7  Okla.  266,  64  Pac.  467 — State  v. 
Cooper,  107  Tenn.  209,  .64  S.  W.  60 — Page 
y.  Clopton,  30  Gratt.  427 — State  ex  rel.  Roe 
y.  Noggle,  18  Wis.  382 — State  ex  rel.  Buch- 
anan y.  Kellogg,  96  Wis.  679.  70  N.  W.  300. 

3521.  A  mandamus  to  compel  a  judge  to 
resettle  a  bill  of  exceptions  on  affidavits 
that  the  bill  as  settled  and  signed  by  him 
is  incorrect  will  not  be  granted.  Re  Streep, 
156  U.  S.  207,  15  Sup.  Ct.  Rep.  358, 

39:  399 

3522.  Where  the  merits  of  the  controversy 
were  decided  by  this  court,  and  its  mandate 
to  the  district  court  required  the  execution 
of  its  decree,  the  defendant  proposed  to  file 
a  supplemental  answer  and  plea  to  show  the 
€ourt  had  no  jurisdiction,  which  the  court 
refused  to  receive,  and  tendered  a  bill  of  ex- 
ceptions, which  the  court  refused  to  sign. 
Beld,  a  mandamus  would  not  be  awarded  to 
compel  the  district  judge  to  sign  the  bill  of 
«xceptions,  or  to  amend  the  record  so  as  to 
have  the  answer  offered,  and  the  refusal  of 
the  court  to  receive  it,  appear  as  a  part  of 
the  proceedings.  Re  Story  (Livingston  v. 
8tory)  12  Pet  339,  9:  1108 
Cited  In  Holmes  v.  Jennison,  14  Pet.  629  Appx. 

10  L.  ed.  628,  Appx. — Klngsbary  y.  Buckner, 
134  U.  S.  676,  33  L.  ed.  1057,  10  Sup.  Ct. 
Rep.  638 — Gaines  y.  Rugg  (Qaines  v.  Cald- 
well) 148  U.  S.  242,  37  L.  ed.  437,  13  Sup. 
Ct.  Rep.  611— Re  Potts,  166  U.  S.  267,  41 
L.  ed.  996,  17  Sup.  Ct.  Rep.  620 — Klmberly 
y.  Arms,  40  Fed.  661 — Lovett  v.  State,  29 
Fla.  401,  16  L.R.A.  816,  11  So.  176— People 
ex  rel.  Bristol  v.  Pearson,  3  111.  204,  33  Am. 
Dec.  446 — Lynn  y.  Lynn,  160  111.  318,  43 
N.  E.  482 — Jelley  v.  Roberts,  60  Ind.  7 — 
Butler  y.  Thompson,  62  W.  Va.  314,  43  S. 
B.  174. 

e.  What  It  Should  Contain. 

3523.  The  bill  of  exceptions  determines 
the  questions  reviewable  in  the  Supreme 
Court.  Duncan  ▼.  United  States,  7  Pet. 
435,  8: 739 

3524.  The  Supreme  Court  can  consider  no 
points  on  appeal  which  are  not  included  in 
the  bills  of  exceptions.  Stringer  v.  Young 
3  Pet.  320,  7:  6D3 
Cited  In  Ludlam  y.  Broderick,  16  N.  J.  L  276. 

3525.  It  is  indispensable  that  the  ruling 
of  the  court  to  an  objection  made  upon  the 


trial  should  be  stated  in  the  bill  of  excep- 
tions, and  it  should  also  be  alleged  that  the 
complaining  party  then  and  there  excepted 
to  the  same.    Pomeroy  v.  State  Bank  of  In- 
diana, 1  Wall.  592,  17:  638 
Cited  in  Van  Stone  y.  SttllweU  &  B.  Utg.  Co. 
142  U.  S.  136.  86  L.  ed.  964,  12  Sap.  Ct.  Rep. 
181 — Columbus  Constr.  Co.  v.  Crane  Co.  41 
C.  C.  A.  191,  101  Fed.  66 — ^Potter  y.  United 
States,    68    C.    C.    A.    237,    122    Fed.    66 — 
WUlingham  v.  State,  21   Fla.  784 — Ortis  y 
State,  30  Fla.  270,  11  So.  611— Fry  y.  Les- 
lie, 87  Ta.  276,  12  S.  B.  671. 

3526.  A  bill  of  exceptions  should  point 
out  distinctly  the  errors  of  which  complaint 
is  made  and  also  show  the  grounds  relied  on 
to  sustain  the  objection  presented  so  that 
it  may  appear  the  court  below  was  properly 
informed,  as  to  the  point  to  be  decided 
Duncan  v.  The  Francis  Wright  (The  Fran- 
cis Wright)  105  U.  S.  381,  26:  1100 
Cited  In  United  States  v.  Bishop,  60  C.  C.  A. 

126,  126  Fed.  183 — Marlon  Phosphate  Co. 
y.  Cummer,  9  C.  C.  A.  283,  13  U.  S.  App. 
604,  60  Fed.  877 — Key  West  y.  Baer,  13  C. 
C.  A.  677,  80  U.  S.  App.  140,  66  Fed.  445— 
Scalfe  y.  Western  North  Carolina  Land  Co. 
30  C.  C.  A.  663,  69  U.  S.  App.  28.  87  Fed. 
310 — State  y.  Weston,  107  La.  46,  31  So. 
383 — ^Rehherg  y.  Grelser,  24  Mont.  493,  63 
Pac.  41. 

3527.  The  objection  that  there  was  no 
revenue  stamp  upon  certain  bonds  is  not 
available  where  the  bill  of  exceptions  does 
not  state  whether  any  or  what  stamps  were 
on  the  bonds.  Chambers  County  v.  Clews, 
21  Wall.  317,  22:  517 

Bfatters    as   to   evldenoe;    brlnfflns^   up 
evidence. 

See  also  supra,  3493-3495;  infra,  3553, 
3554,  4137. 

3528.  A  bill  of  exceptions  should  not  con- 
tain all  the  evidence.  Hickman  v.  Jones,  9 
Wall.    197,  19:551 

3529.  The  bill  of  exceptions  should  only 
contain  so  much  of  the  evidence  as  may  be 
necessary  to  present  clearly  the  legal  ques- 
tions raised  and  to  which  exceptions  were 
taken.     Johnston  v.  Jones,  1  BUck,  209, 

17:  117 
Cited  in  Grand  Trunk  R.  Co.  y.  Ives,  144  U. 
S.  414.  36  L.  ed.  488,  12  Sap.  Ct.  Rep.  679 — 
Prichard  y.  Budd,  22  C.  C.  A.  610,  42  V,  S. 
App.  186,  76  Fed.  716 — Seymour  y.  Creswell, 
18  Fla.  31 — Bowers  v.  Ross,  66  Miss.  230 — 
Kearney  v.  Snodgrass,  12  Or.  312,  7  Pac. 
809 — Eaton  v.  Oregon  R.  &  NaT.  Co.  22  Or. 
600,  30  Pac.  311. 

3530.  A  bill  of  exceptions  should  contain 
only  the  rulings  of  the  court  upon  matters 
of  law,  and  so  much  of  the  testimony  as 
may  be  necessary  to  explain  the  bearing  of 
the  rulings  upon  the  issues  involved.  Lin- 
coln V.  Claflin,  7  Wall.  132,  19:  106 
Cited  In  Laber  v.   Cooper.  7  Wall.  668,   19  I*. 

ed.  162— United  States  t.  Rlndskopf,  106  U. 
8.  422,  26  L.  ed.  1132 — ^Lewls  v.  United 
States,  146  U.  S.  383,  36  L.  ed.  1016,  13  Sup. 
Ct.  Rep.  136 — Eagle  Mfg.  Co.  y.  Draper,  14 
Blatchf.  335,  Fed.  Cas.  No.  4,234 — Hudson 
y.  CharleBton,  C.  k  C.  B.  Co.  65  Fed.  266— 
Marlon  Phosphate'  Co.  v.  Cnmmer,  9  C.  C 
A.   284.   13  U.   S.  App.  604,  60  I>ed.   878— 
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Harris  ▼.  Powers,  57  Ala.  143 — Stark  v.  Hill, 
31  Mo.  App.  100 — Eaton  v.  Oregon  R  A  NaT. 
Co.  22  Or.  500,  30  Pac.  311. 

3531.  Only  so  much  of  tlie  testimony  or 
the  proceedings  as  is  necessary  to  present 
clearly  the  matters  at  law  excepted  to 
should  be  preserved  in  a  bill  of  exceptions. 
Lees  T.  United  States,  150  U.  S.  476,  14 
Sup.  Ct  Rep.  163.  37:  1150 
Cited  in  Pricbard  t.  Badd,  22  C.  C.  A.  510,  42 

U.  8.  App.  186,  76  Fed.  716— Scalfe  ▼.  West- 
em  North  Carolina  Land  Co.  30  C.  C.  A 
663,  59  U.  8.  App.  28.  87  Fed.  311. 

3532.  A  bill  of  exceptions  should  contain 
only  so  much  of  the  evidence  as  may  be 
necessary  to  explain  the  bearings  of  the 
rulings  of  the  court  upon  matters  of  law 
in  reference  to  the  questions  in  dispute  be- 
tween the  parties  in  the  case,  and  which 
may  relate  to  exceptions  noted  at  the  trial. 
Orand  Trunk  R.  Co.  v.  Ives,  144  U.  8.  408, 
12  Sup.  Ct.  Rep.  679,  36:  485 
Cited  in  Prichard  v.  Budd,  22  C.  C.  A.  610, 

42  U.  8.  App.  186,  76  Fed.  716 — Meta  v. 
reople's  Bank,  129  Mich.  823,  88  N.  W.  874. 

3533.  When  the  bill  of  exception  does  not 
purport  to  contain  all  the  evidence,  it  would 
be  improper  to  hold  that  the  court  should 
hare  directed  a  verdict  for  defendant  for 
want  of  that  which  may  have  existed.  Tex- 
as k  P.  R.  Co.  V.  Cox,  145  U.  S.  593,  12 
Sup.  Ct  Rep.  90S,  36:  829 
Cited  in  Baltlsaore  &  P.  R.  Co.  v.  Mackey,  157 

U.  8.  83,  39  L.  ed.  628,  15  Sap.  Ct  Rep. 
491 — ^United  States  v.  Copper  Queen  Consol. 
Mln.  Co.  185  U.  8.  498,  46  L.  ed.  1010,  22 
Sup.  Ct.  Bep.  761 — Monroe  v.  British  &  For- 
eign Marine  Ins.  Co.  3  C.  C.  A.  289,  5  U. 
8.  App.  179,  52  Fed.  787— Illinois  C.  E.  Co. 
r.  Foley,  3  C.  C.  A.  592,  10  U.  S.  App.  587, 
53  Fed.  462— Gnlf,  C.  &  S.  F.  B.  Co.  ▼.  Bi- 
lls, 4  G.  C.  A.  457,  10  U.  8.  App.  640.  54  Fed. 
484— Walker  v.  Windsor  Nat  Bank,  5  C.  C. 
A.  431,  5  IT.  8.  App.  423,  56  Fed.  80 — Oowep 
▼.  Barley,  6  C.  C.  A.  196,  12  U.  S.  App.  574. 
56  Fed.  980 — Minneapolis  v.  Lnndin.  7  C.  C. 
A.  348,  19  U.  S.  App.  245,  58  Fed.  529 — 
Southern  P.  Co.  v.  Burke,  9  C.  C.  A.  233, 
13  U.  S.  App.  110,  60  Fed.  70S— Zopfl  v. 
PosUl  Teleg.  Cable  Co.  9  C.  C.  A.  812,  22 
IT.  8.  App.  136,  60  Fed.  991 — ^Unlon  P.  R. 
Co.  T,  Novak.  9  C.  C.  A.  640,  15  U.  S. 
App.  400,  61  Fed.  584 — ^Alaska  Treadwell 
Gold  Min.  Co.  v.  Whelan,  12  C.  C.  A.  229, 
29  U.  S.  App.  1,  64  Fed.  466— Sonthem  P. 
Co.  V.  Johnson,  12  C.  C.  A.  485,  29  U.  S. 
App.  201.  64  Fed.  957— Northern  P.  R.  Co. 
▼.  Polrier,  15  C.  C.  A.  56,  29  U.  8.  App.  588. 
67  Fed.  885 — ^Mt  Adams  &  B.  P.  Inclined  R. 
Co.  T.  Lowery,  20  C.  C.  A.  599,  48  U.  S.  App. 
408,  74  Fed.  466— Beatty  v.  Mutnal  Reserve 
Fund  Life  Asso.  21  C.  C.  A.  281,  44  U.  S. 
App.  627.  75  Fed.  68 — Pennsylvania  R.  Co. 
▼.  La  Rne,  27  C.  C.  A.  864,  55  U.  8.  App. 
20,  81  Fed.  148— Honey  v.  Chicago,  B.  ft  Q. 
R.  Co.  27  C.  C.  A.  264,  49  U.  8.  App.  625, 
82  Fed.  776 — Chapman  v.  Yellow  Poplar 
Lumber  Co.  82  C.  C.  A.  404,  61  U.  S.  App. 
499.  89  Fed.  205 — Bethlehem  Iron  Co.  v. 
Wetas,  40  C.  C.  A.  280,  100  Fed.  56— Nashua 
Set.  Bank  v.  Anglo-American  Land  Mortg. 
*  Agency  Co.  48  C.  C.  A.  17,  108  Fed.  766 
—Northern  P.  R.  Co.  v.  Tynan,  56  C.  C.  A. 
197.  119  Fed.  293— Catlett  v.  St  Louis,  I. 
M.  k  8.  R.  Co.  57  Ark.  468,  38  Am.  St.  Rep. 
2'*  ?1  s.  W.  10G2— Re  McLane.  21  D.  C. 
MO— MetropoUtan   R.    Co.   v.   Hammett,   18 


App.  D.  C.  375 — Chicago,  R.  I.  &  P.  R.  Co. 
V.  Pounds,  1  Ind.  Terr.  61,  35  S.  W.  249 — 
Missouri,  K.  &  T.  R.  Co.  v.  Turley,  1  Ind. 
Terr.  280,  37  S.  W.  52 — Chicago,  R.  I.  &  P. 
Co.  V.  Driggers,  1  Ind.  Terr.  422,  45  S.  W. 
124— Davis  V.  Concord  &  M.  R.  Co.  68  N.  H. 
250,  44  Ati.  388 — Lewis  v.  Prion,  98  Wis. 
90.   73  N.  W.   654. 

3534.  Evidence  or  statements  of  fact  not 

contained  in  the  hill  of  exceptions  nor  made 

a   part   thereof,   though   appended   thereto, 

will  not  be  regarded  by  the  court.    National 

Bank  y.  Kennedy,  17  Wall.  19,  21 :  554 

Cited  in  Mays  v.  Fritton.  20  Wall.  418,  22  L. 

ed.    390,    11   Nat   Bankr.   Reg.   232 — United 

States   V.   Wlngate,    44   Fed.    131— Southern 

Bxp.  Co.  V.  Van  Meter,  17  Fla.  796,  35  Am. 

Rep.   107 — Mays  v.   Fritton,   32  Phila.   Leg. 

Int  250. 

3535«  Depositions,  exhibits  or  certificates 
not  contained  in  the  bill  of  exceptions  can- 
not be  considered  by  the  court.  Keed  v. 
Gardner,  17  Wall.  409,  21 :  665 

3536.  An  exception  to  the  admissibility 
of  a  document  in  evidence  is  not  available 
upon  appeal,  where  the  paper  is  neither  cop- 
ied in,  nor  annexed  to,  the  bill.  Weems  v. 
George,  13  How.  190,  14:  108 

3537.  The  evidence  given  on  the  trial  of 
an  issue  at  common  law  is  no  part  of  the 
record  unless  made  so  by  bill  of  exceptions, 
demurrer  to  evidence,  or  case  agreed  by  the 
parties  and  entered  of  record.  De  la  Croix 
V.  Chamberlain,  12  Wheat  599,  6:741 

3538.  Evidence  in  an  action  at  law  can  only 
be  preserved  for  the  purpose  of  raising  a 
question  of  law  upon  it  m  appellate  court 
by  a  bill  of  exceptions  or  agreed  case. 
Knapp  V.  Troy  &  B.  R.  Co.  20  Wall.  117, 

22:328 

3539.  When  the  trial  is  by  the  court,  a 
bill  of  exceptions  cannot  be  used  to  bring  up 
the  whole  testimony  for  review,  any  more 
than  when  the  trial  is  by  jury.  Springfield 
F.  &  M.  Ins.  Co.  ▼.  Sea  use  of  Pearson,  21 
Wall.  158,  22:  511 
Norris  y.  Jackson,  9  Wall.  125,  19:  608 
United  States  ▼.  Morgan,  131  U.  S.  clxiv. 

Appx,  and  25:  519 

Betts  ▼.  Mugridge,  154  U.  S.  644,  Appx. 
and  14  Sup.  Ct.  Rep.  1188,  25:  157 

Cited  In  British  Queen  Mln.  Co.  v.  Baker  Sil- 
ver Min.  Co.  139  U.  S.  222,  85  L.  ed.  147.  11 
Sup.  Ct.  Rep.  523 — St.  Louis  v.  Western  U. 
Teleg.  Co.  148  U.  8.  96,  87  L.  ed.  382,  13 
Sap.  Ct  Rep.  485 — St.  Louis  v.  Western  U. 
Teleg.  Co.  166  U.  S.  890,  41  L.  ed.  1046,  17 
Snp.  Ct  Rep.  608 — Merrill  v.  Floyd,  2  C. 
C.  A.  60,  5  U.  S.  App.  90,  50  Fed.  850  — Ilud- 
son  V.  Charleston,  C.  &  C.  R.  Co.  65  Fed. 
256 — Miller  v.  Houston  City  Street  R.  Co.  5 
C.  C.  A.  137,  18  U.  S.  App.  57,  55  Fed.  870 
— Mercantile  Trust  Co.  v.  Wood,  8  C.  C.  A. 
660,  19  U.  8.  App.  667,  60  Fed.  848— World's 
Columbian  Bxposltion  Co.  v.  France,  38  C. 
C.  A.  484,  96  Fed.  689 — Corliss  v.  Pulaski 
County,  53  C.  C.  A.  669,  116  Fed.  291 — 
Streeter  v.  Sanitary  District  66  C.  C.  A. 
195,  133  Fed.  129. 

3540.  Objection  that  the  bill  of  exceptions 
does  not  state  that  an  excluded  witness 
was  material  cannot  be  maintained.    Hauss- 
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knecht  v.  Claypool,  1  Black,  431,     17:  172 
Cited  in  McGinneBB  v.   State  4  Wyo.  128,  31 
Pac.  978. 

3541.  A  judgment  entered  on  the  verdict 
of  a  jury  will  not  be  reversed  by  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error,  upon  the  ground  that  there  is  ab- 
solutely no  evidence  to  sustain  it,  where 
the  bill  of  exceptions  does  not  show  that 
the  evidence  contained  therein  is  all  the 
evidence  that  was  given  on  the  trial.  Unit- 
ed States  V.  Copper  Queen  Consol.  Min.  Co. 
185   U.  S.  495,  22  Sup.  Gt,  Rep.  761. 

46:  1008 
Cited  In  Rockwell  v.  Capital  Traction  Co.  25 
App.  D.  C.  110. 

3542.  An  objection  to  the  submission  of 
the  question  of  irresistable  impulse  to  the 
jury  on  a  trial  for  murder  is  not  available 
to  defendant*  on  appeal,  where  the  bill  of 
exceptions  contains  none  of  the  evidence, 
and  the  submission  of  the  question,  if  au- 
thorized by  the  evidence,  was  as  fair  to  de- 
fendant as  he  could  ask.  Hotema  v.  United 
States,  186  U.  S.  413,  22  Sup.  Ct.  Rep.  895, 

46:  1225 

3543.  Under  the  act  of  March  3,  1865, 
upon  trial  by  the  court  without  a  jury,  an 
objection  to  the  admission  or  exclusion  of 
evidence,  or  to  such  ruling  on  the  proposi- 
tions of  law  as  the  party  may  ask,  must  ap- 
pear by  bill  of  exceptions.  Norris  v.  Jack- 
son, 9   Wall.   125,  19:608 

3544.  Where  the  facts  which  a  witness, 
wrongfully  excluded  as  incompetent,  of- 
fered to  prove,  are  not  stated  in  the  bill  of 
exceptions,  the  court  cannot  disregard  the 
exception  to  the  exclusion  of  the  witness, 
upon  the  ground  that  the  testimony  could 
not  have  been  material.  Vance  v.  Campbell, 
1  Black,  427,  17:  168 
Cited   in   Haussknecht   v.    Claypool,    1    Black, 

435,  17  L.  ed.  172,  2  Whitman,  Pat.  Cas.  16. 

3545.  Where  the  bill  of  exceptions  shows 
objections  and  exceptions  by  defendant  to 
questions  put  by  plaintiff  to  a  witness,  but 
fails  to  show  the  character  of  the  evidence 
which  previously  had  been  put  in,  so  that  it 
is  impossible  intelligently  to  pass  upon  the 
propriety  of  the  questions  admitted,  the 
judgment  will  not  be  reversed  by  reason  of 
the  admission  of  the  evidence.  Sire  v. 
Ellithorpe  Air  Brake  Co.  137  U.  S.  579,  11 
Sup.  Ct.  Rep.  195,  34:  801 

3546.  In  the  absence  of  any  apparent  in- 
formality, an  objection  made  by  a  defendant 
to  the  admission  of  a  deposition  on  the 
ground  of  an  informality,  to  avail  him  here, 
should  appear  in  the  bill  of  exceptions  with 
a  sufficient  statement  to  enable  this  court  to 
see  that  the  ground  was  a  valid  one;  and 
the  informality  on  which  the  deposition  was 
ruled  out  should,  to  avail  him,  be  stated  in 
the  bill  of  exceptions,  with  sufficient  other 
matter  to  enable  this  court  to  see  that  the 
identical  informality  on  which  the  ruling  of 
the  court  proceeded  existed  and  was  good 
ground  for  the  ruling.  Spaids  v.  Cooley, 
113  U.  S.  278,  5  Sup.  Ct.  Rep.  449,    28:  984 


Matters  as  to  Instructions. 

See  also  supra,  3496-3499. 

3547.  The  court  cannot  go  outside  the 
bill  of  exceptions  in  determining  the  pro- 
priety of  requested  instructions,  to  the  re- 
fusal to  grant  which  the  exception  was 
taken.     Dunlop  v.  Munroe,  7  Cranch,  242, 

3:  329 
Cited  In  Jones  v.  Buckell,  104  U.  S.  656,  26  L. 
ed.  842 — Hornbuckle  v.  Stafford,  111  U.  S. 
393,  28  L.  ed.  469,  4  Sup.  Ct.  Rep.  515 — 
New  York,  L.  B.  &  W.  R.  Co.  v.  Madison.  123 
U.  S.  526,  31  L.  ed.  260,  8  Sup.  Ct.  Rep.  246 
— United  States  v.  Jarvls,  3  Woodb.  ft  M. 
225,  Fed.  Cas.  No.  15,469 — United  SUtea  v. 
337  Cases  of  Wine,  1  Woods,  50,  Fed.  Cas. 
No.  16,506 — United  SUtes  v.  Wlngate,  44 
Fed.  131 — Southwestern  Virginia  Improv. 
Co.  V.  Frarl,  7  C.  C.  A.  151,  8  U.  8.  App. 
444,  58  Fed.  172 — ^Harmon  y.  Thorton,  S  IIL 
355 — Harfield  ▼.  Impson,  1  Smedes  k  M.  330 
— <!annichael  t.  Browiler,  4  How.  (Miss.) 
433 — Lewis  r.  Baca,  5  N.  M.  294,  21  Pac 
343 — ^Downing  y.  State,  10  Wyo.  878,  60  Pac. 
264. 

3548.  The  whole  charge  to  the  jury  should 
not  be  made  part  of  a  bill  of  exceptions. 
Phcenix  Mut.  L.  Ins.  Co.  y.  Raddin,  120  U. 
S.  183,  7  Sup.  Ct.  Rep.  500,  30:  644 
Cited  in  AlUs  v.  United  Stetes,  155  U.  S.  122, 

39  L.  ed.  03,  15  Sup.  Ct.  Rep.  86— Thom  ▼. 
Plttard,  10  C.  C.  A.  356,  8  U.  S.  App.  597, 
62  Fed.  236— Phoenix  Assur.  Co.  v.  Looker, 
23  C.  C.  A.  143,  42  U.  S.  App.  Ill,  77  Ved. 
248 — ^Waterhonse  y.  Bock  Island  Alaska  MIn. 
Co.  38  C.  C.  A.  287,  07  Fed.  471. 

3549.  The  bill  of  exceptions  should  not 
set  forth  the  charge  of  the  court  below  in 
full;  only  the  parts  to  which  the  excep- 
tions relate  should  be  giyen.  Carver  y. 
Jackson  ex  dem.  Astor,  4  Pet.  1,  7:  761 
Stimpson  v.  Westchester  K  Co.  3  How.  553, 

11:722 
Hickman  v.  Jones,  9  Wall.  197,  19:  551 
United  States  v.  Rindskopf,  105  U.  S.  418, 

26:  1131 

Cited  in  Phoenix  Mut.  L.  Ins.   Co.  y.  Raddin, 

120  U.  S.  193,  30  L.  ed.  648,  7  Sup.  Ct.  Rep. 

600 — I^wis  V.  United  SUtes.  146  U.  S.  384. 

36  L.  ed.  1016,  13  Sap.  Ct  Rep.  136 — Phoe- 
nix Assur.  Co.  y.  Lucker,  23  C.  C  A.  144, 
42  U.  S.  App.  Ill,  77  Fed.  248— Scalfe  t. 
Western  North  Carolina  Land  Co.  30  C.  C.  A. 
663,  59  U.  8.  App.  28,  87  Fed.  310— Balti- 
more &  P.  R.  Co.  y.  Fitzgerald,  2  App.  D.  C. 
506. 

3550.  A  bill  of  exceptions  cannot  bring 
up  before  the  Supreme  Court  of  the  United 
States  the  entire  charge  of  the  court  below, 
including  the  portions  relating  to  eyidence. 
Re  Crane,  5  Pet.  190,  8:  92 
Cited  In  Phoenix  Mot.  L.  Ins.  Co.  y.  Raddtn, 

120  U.  S.  193,  80  L.  ed.  648,  7  Sup.  Ct.  Rep. 
500— Hicks  y.  United  States,  150  U.  S.  457. 

37  L.  ed.  1143,  14  Sap.  Ct.  Rep.  144-> 
Lander  y.  United  SUtea,  Fed.  Caa.  No.  8.039 
— ^Pons  y.  Hart,  5  Fla.  461 — ^Frankfort  Bank 
y.  Johnson.  24  Me.  600 — ^Nutting  y.  Herbert 
87  N.  H.  355 — Moody  y.  Thomas,  1  Disney 
(Ohio)  295 — Jones  y.  Snodgrasa,  12  Or.  317, 
7  Pac.  309 — Conrow  y.  Schloss,  65  Pa.  87. 

3551.  Alleged  errors  in  giying  or  refusing 
instnictions  cannot  be  reviewed  where  the 
bill  of  exceptions  consists  only  of  tlie  charge 
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and  of  request  and  refueals  to  charge  and 
contains  no  statement  of  the  facts  upon 
which  the  questions  arose.  Reed  v.  Gard- 
ner, 17  Wall.  409,  21 :  665 
Cited  tn  Mays  ▼.  Frttton,  20  Wall.  418,  22  L. 

ed.  390,  11  Nat.  Bankr.  Beg.  282 — Jones  y. 

Backell.    104    U.    8.    556,   26    L.    ed.    84^— 

Hombackle  t.  Stafford,  111  U.  8.  S98,  28  L. 

cd.  469,  4  8ap.  Ct.  Bep.  516 — ^New  York,  L. 

B.  k  W.  B.  Co.  ▼.  Madison,  128  U.  8.  527, 

81  L.  ed.  260,  8  8np.  Ct.  Bep.  246 — Strain 
T.  Qoardin,  2  Woods,  382,  11  Nat.  Bankr. 
Reg.  157,  Fed.  Cas.  No.  13,521— United 
SUtes  T.  Wingate,  44  Fed.  131 — Smith  y. 
Weeks,  8  C.  C.  A.  649,  5  U.  S.  App.  240,  53 
Fed.  763 — Southwest  Virginia  Improv.  Co.  y. 
Prarl,  7  C.  C.  A.  151,  8  U.  S.  App.  444,  58 
Fed-  173 — St  Croix  LumbcV  Co.  v.  Penning- 
ton, 2  Dak.  479,  UN.  W.  497— United  States 
T.  McBrlde,  7  Mackey,  390 — Mays  v.  Frltton, 

82  Phila.  Leg.  Int.  250 — Sweeney  y.  Baker, 
18  W.  Ya.  202,  81  Am.  Bep.  757. 

3552.  A  bill  of  exceptions  ought  to  state 
that  eyidence  was  offered  of  the  facts  upon 
which  the  instructions  of  the  court  were 
prayed,  in  order  to  show  error  in  refusing 
them.    Vasse  v.  Smith,  6  €h-anch,  226, 

3:207 
New  Jersey  Mut.  L.  Ins.  Co.  v.  Baker,  94 

U.  8.  610,  24:  268 

Cited  in  United  States  y.  Morgan,  11  How.  158, 

13  L.  ed.  646 — Merchants*  Mut.  Ins.  Co.  y. 

Baring,  20  Wall.  162,  22  L.  ed.  251— United 

States  y.  837   Cases  of  Wine,  1  Woods,  50, 

Fed.    Cas.    No.    16,506 — Parsons   v.    Brown, 

15  Barb.  594. 

3558.  Statements  by  the  court  in  his 
charge  which  refer  to  evidence  which  does 
not  appear  in  a  bill  of  exceptions  not  pur- 
porting to  contain  all  the  evidence,  when 
not  excepted  to  nor  corrected  by  counsel, 
will  be  taken  as  supplementing  the  evi- 
dence in  the  record.  Sharp  v.  United  States, 
191  U.  S.  341,  24  Sup.  Ct.  Rep.  114,    48:  211 

3554.  An  exception  to  the  refusal  of  an 
instruction  requested  cannot  be  considered 
where  the  bill  of  exceptions  does  not  show 
any  evidence  in  relation  to  the  matter  or 
that  it  had  any  application  to  the  case  on 
trial.    Phflpnix  Mut.  L.  Ins.  Co.  v.  Raddin, 
120  U.  S.  183,  7  Sup.  Ct.  Rep.  500,    30:  644 
OUed  In  New  York.  L.  B.  &  W.  B.  Co.  v.  Madi- 
son, 123  U.  S.  527,  31  L.  ed.  260,  8  Sup.  Ct. 
Rep.  246— Clune  v.  United  States,  159  U.  S. 
594,  40  L.  ed.  271,  16  Sup.  Ct  Bep.  126^ 
Faller  y.  Fletcher,  44  Fed.  88— United  SUtes 
y.  Wingate,    44    Fed.    131 — Van   Gunden   v. 
Virginia   Coal  &  I.   Co.  8   C.   C.  A.  296,  8 
r.  S.  App.  229,  52  Fed.  840— Southwest  Vii^ 
glnla  Improv.  Co.  v.  Frari,  7  C.  C.  A.  150, 
8  U.  8.  App.  444,  58  Fed.  172— Stemenherg 
y.  MaUhos,  39   C.    C.  A.  411,  99  Fed.  46— 
Stubbs  v.  United  States,  44  C.  C.  A.  296,  104 
Fed.  993 — South  Penn.  Oil   Co.  v.  Latshaw, 
49  C.  C.  A.  479.  Ill  Fed.  599— O'Connor  v. 
Van  Hoy,  29  Or.  611,  45  Pac  762. 

Judgments  and  opinions. 

3555.  The  judgment  of  the  court  below 
Med  not  be  incorporated  into  a  bill  of  ex- 
ceptions, but  is  simply  to  be  transcribed  as 

rt  of  the  record.  Clinton  v.  Missouri  P. 
Ca  122  U.  8.  469,  7  Sup.  Ct.  Rep.  1268, 

30:  1214 

3556.  A  bill  of  exceptions  in  courts  of 


common   law   or  original   jurisdiction   may 
embrace  all  such  judgments  or  opinions  of 
the    court    as    arise    in    the    course    of    a 
cause  which  are  the  subjects  of  revision  by 
an  appellate  court,  and  which  do  not  other- 
wise appear  on  the  record;  but,  to  present 
a  question  to  the  United  States   Supreme 
Court,   the   subordinate   tribunal   must   as- 
certain the  facts  upon  which  the  judgment, 
or  opinion  excepted  to,  is  founded.     York 
&  C.  R.  Co.  V.  Myers,  18  How.  246,    15:  380 
Cited  in  Pomeroy  v.  State  Bank,  1  Wall.  598, 
17  L.  ed.  640 — ^Ho^ker  y.  Fowler.  2  Wall.  12!), 
17   L.    ed.   760 — baJtimore   &   P.    R.    Co.    y. 
Sixth  Presby.   Church,  91  U.   S.  131,  23  L. 
ed.  262— Bond  v.  Dustin,  112  U.  S.  606.  28 
L.  ed.  836,  5  Sup.   Ct.  Rep.  296 — Nolan  y. 
Colorado  Cent.  Consol.  Mln.  Co.  12  C.  C.  A. 
590,  27  U.  S.  App.  427,  63  Fed.  934— Ship- 
man  V.  Ohio  Coal  Exchange,  17  C.  C.  A.  315, 
37  U.  S.  App.  471,  70  Fed.  664 — ^Duncan  y. 
Atchison,  T.  &  S.  F.  B.  Co.  10  C.  C.  A.  204, 
44  U.  S.  App.  427,  72  Fed.  811. 

7.  AtnendmerU. 

See  also  supra,  3522;  infra,  5520. 

3557.  Exceptions  certified  under  the  seal 
of  the  judges  of  the  circuit  court  cannot  be 
altered  or  amended.  Stimpson  v.  Westches- 
ter R.  Co.  3  How.  553,  11:  722 
Cited  in  Hanna  v.  Maas,  122  U.  S.  26,  30  L.  ed. 

1118,  7  Sup.  Ct.  Rep.  1055 — Strain  v.  Gour- 
dln,  2  Woods,  382,  Fed.  Cas.  No.  13,521 — 
Bridges  v.  Kuykendall,  58  Miss.  828. 

3558.  Any  fault  or  error  in  framing  or 
tendering  a  bill  of  exceptions  being  the  act 
of  the  party  and  not  of  the  court,  cannot  be 
amended  at  a  subsequent  term.  Michigan 
Ins.  Bank  v.  Eldred,  143  U.  S.  293,  12  Sup. 
Ct  Rep.  450,  36:  162 
Cited  in  O'Halre  v.  Bums,  25  Colo.  160,  53  Pac. 

326 — Drake  v.  New  York  Iron  Mine,  38  App. 
Dlv.  72,  55  N.  Y.  Snpp.  920. 

3559.  Although  a  bill  of  exceptions  is  im- 
perfectly drawn,  yet  if  this  court  can,  by 
way  of  inference,  ascertain  the  substance 
of  the  facts,  it  may,  in  order  to  save  delay, 
proceed  to  decide  the  case  instead  of  send- 
ing it  back  for  a  fuller  and  more  technical 
bin.    United  States  y.  Morgan,  11  How.  154, 

13:  643 

t.  Aasignments  of  Emyr. 

Resorting  to,  on  Question  of  Jurisdiction  of 

Court  Below,  see  supra,  927,  928,  930. 
Raising  Federal  Question  by,  see  supra,  III. 

d,   9,   e    (4),    1278,   1279,    1316,    1344, 

1420,  1642,  2305. 
Assignment  as  Part  of  Record,  see  supra, 

2372    2375. 
See   also' supra,    3203,    3204;    infra,    3667, 

3839. 

3560.  Where  assignments  of  error  are 
greatly  multiplied  a  substantial  one  may  be 
lost  sight  of.  Grayson  v.  Lynch,  163  U.  S. 
468,  16  Sup.  Ct.  Rep.  1064,  41 :  230 
Cited  In  New  Jersey  Zinc  &  Iron  Co.  v.  Lehigh 

Zinc  h  Iron  Co.  59  N.  J.  L.  190,  36  Atl.  915 
— Borrego  v.  TerHtory,  8  N.  M.  484,  46  Pac. 
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349 — Werner  r.  Chicago  &  N.  W.  R.  Co.  105 
Wis.   307,   81   N.   W.   416. 

3561.  The  assignment  of  errors  is  not 
limited  to  the  bills  of  exceptions,  but  may 
embrace  any  errors  which  appear  on  the  face 
of  the  record.  Woodward  v.  Brown,  13  Pet. 
1,  10:  31 

3562.  Assignments  of  error  in  findings  of 
fact  amount  in  substance  to  the  same  thing 
as  the  alleged  error  in  finding  as  a  matter  of 
law  that  the  findings  of  fact  could  lawfully 
be  made  from  the  evidence  admitted  and 
considered.  Hathaway  v.  First  Nat.  Bank, 
134  U.  S.  494,  10  Sup.  Ct.  Rep.  608, 

33:  1004 
Cited  in  Merrill  t.  Floyd,  2  C.  C.  A.  60,  5  U. 
S.  App.  00,  50  Fed.  850. 

3563.  On  a  general  finding  for  the  de- 
fendants on  all  the  issues  of  fact,  no  error 
can  be  assigned.  Meath  ▼.  Board  of  Missis- 
sippi Levee  Comrs.  109  U.  S.  268,  3  Sup. 
Ct.  Rep.  284,  27:  930 

3564.  An  assignment  of  errors  cannot  be 
availed  of  to  import  questions  into  a  cause 
which  the  record  does  not  show  were  raised 
and  passed  on  in  the  court  below.  Missouri 
P.  R.  Co.  V.  Fitzgerald,  160  U.  S.  556,  16 
Sup.  Ct  Rep.  389,  40:  536 
Cited  In  Fowler  v.  Lamson,  164  U.  S.  266,  41 

L.  ed.  425,  17  Sup.  Ct.  Rep.  112 — Chicago, 
I.  &  L.  R.  Co.  V.  McGuire,  196  U.  S.  182,  40 
L.  ed.  417,  25  Sup.  Ct.  Rep.  200. 

Sutllciency. 

3565.  The  assignment  of  errors  on  appeal 
from  the  district  to  the  supreme  court  of  a 
territory  cannot  be  accepted  in  the  United 
States  Supreme  Court.  Benites  v.  Hampton, 
123  U.  S.  519,  8  Sup.  a.  Rep.  254,      31 :  260 

3566.  An  assignment  of  errors  must  spe- 
cifically point  out  the  error  complained  of. 
Michaels  v.  Post,  21  Wall.  398,  22:  520 

3567.  Errors  should  be  set  out  separately 
and  particularly  under  U.  S.  Sup.  Ct.  Rule 
21.  Van  Stone  v.  Stillwell  &  B.  Mfg.  Co. 
142  U.  S.  128,  12  Sup.  Ct.  Rep.  181,  35:  961 
Cited  in  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 

416,  36  L.  ed.  488,  12  Sup.  Ct.  Rep.  679 — 
Rhea  v.  United  States,  6  Okla.  267,  50  Pac. 
992. 

3568.  The  United  States  Supreme  Court 
will  not  consider  assignments  of  error  made 
in  disregard  of  Rule  21,  strict  compliance 
with  which  is  necessary  to  the  disposition 
of  the  business  pressing  upon  the  court. 
Deitsch  v.  Wiggins,  15  Wall.  539,  21 :  228 
Cited  In   Van   Gunden   v.   Virginia    Coal  &   I. 

Co.  3  C.  C.  A.  296,  8  U.  S.  App.  229,  52 
Fed.  841 — Southwestern  Virginia  Improy. 
Co.  V.  Frari,  7  C.  C.  A.  160,  8  U.  S.  App. 
444,  58  Fed.  172 — Lloyd  v.  Chapman,  35  C. 
C.  A.  476,  93  Fed.  601. 

3569.  Assignments  of  error  should  be  spe- 
cific and  definite,  and  separate  errors  should 
not  be  set  forth  in  a  single  assignment,  but 
where  the  several  exceptions  are  reduced  to 
a  summary  statement,  the  material  ques- 
tions may  be  re-examined.  TurnbuU  v.  Pay- 
son,  95  U.  S.  418,  24:  437 

,     3670.  When  the  error  assigned  is  to  the  re-  * 


jection  of  evidence,  the  specification  must 
quote  the  full  substance  of  the  evid?nce  of- 
fered. Northwestern  Union  Packet  Co.  v. 
Clough,  20  Wall.  528,  22:  406 

Cited  in  Florida  R.  Co.  v.  Smith.  21  Wall.  261'. 
22  L.  ed.  514 — ^Thompson  y.  First  Nat.  Bank, 
111  U.  S.  536,  28  L.  ed.  510,  4  Sup.  Ct.  Rep. 
689 — Shauer  v.  Alterton,  151  U.  S.  616.  38 
L.  ed.  289,  14  Sup.  Ct  Rep.  442— Buckstaff 
V.  Russell  &  Co.  151  U.  S.  636.  38  L.  ed. 
296,  14  Sup.  Ct.  Rep.  448 — Ladd  v.  Missouri 
Coal  &  Min.  Co.  14  C.  C.  A.  248,  32  U.  S. 
App.  93,  66  Fed.  882 — Laflln  v.  Shackleford. 
39  C.  C.  A.  106,  98  Fed.  375 — Atchison,  T. 
&  S.  F.  R.  Co.  V.  Phipps,  60  C.  C.  A.  316. 
125  Fed.  480— BrlgRS  v.  Chicago  &  N.  W.  R. 
Co.  60  C.  C.  A.  516,  125  Fed.  748 — United 
States  V.  Neverson,  1  Mackey,  168 — Powers 
V.  People,  42  111.  App.  430. 

3571.  An  assignment  of  error  that  the 
judge  expresses  himself  as  impressed  in 
favor  of  tbe  one  party  or  the  other  cannot 
be  sustained  if  the  law  is  correctly  laid 
down  and  if  the  jury  are  left  free  to  con- 
sider the  evidence  for  themselves.  Lincoln 
V.  Power,  151  U.  S.  436,  14  Sup.  Ct.  Rep. 
387,  38:  224 
Cited  In  Washington  Gaslight  Co.  v.  Poore,  3 

App.  D.  C.  139 — Fulton  v.  Fletcher,  12  App. 
D.   C.  22. 

3572.  An  assignment  of  error,  which 
avers  simply  that  the  court  below  erred  in 
giving  the  instructions  which  were  given  to 
the  jury  in  lieu  of  the  instructions  asked 
for  by  the  parties,  but  does  not  specify  in 
what  the  error  consisted,,  or  in  wnat  part 
of  the  diarge  it  is  contained,  is  an  insuf- 
ficient assignment.  Lucas  t.  Brooks,  18 
Wall.  .436,  21 :  779 
Cited  in  Mays  v.  Frltton,  20  Wall.  418,  22  L. 

ed.  390,  11  Nat.  Bankr.  Reg.  232 — Van  Stone 
V.  Stillwell  ft  B.  Mfg.  Co.  142  U.  8.  135,  35 
L.  ed.  964,  12  Sup.  Ct.  Rep.  181— Marshall 
V.  Burtis,  172  U.  S.  634,  43  L.  ed.  580,  19 
Sup.  Ct  Rep.  290 — Rhea  v.  United  States,  6 
Okla.  257,  50  Pac.  992 — Swift  v.  Mulkey,  17 
Or.  539,  21  Pac.  871— Mays  v.  Fritt<m,  32 
Phila.  Leg.  Int.  250 — Hangh  v.  Tacoma,  12 
Wash.  888,  41  Pac.  178. 

3573.  Assignments  of  error  which  do  not 
point  out  the  exact  words  in  the  charge  of 
the  court  complained  of  are  not  insufficient 
on  that  ground,  where  they  indicate  the 
matter  complained  of  with  sufficient  clear- 
ness to  enable  the  court  to  ascertain  it  from 
a  mere  inspection  of  the  charge,  and  are  in 
the  exact  form  of  exceptions  which  made  the 
trial  court  fully  aware  of  their  import,  and 
gave  it  opportunity  to  make  corrections. 
Hiekory  v.  United  States,  160  U.  S.  408,  16 
Sup.  Ct.  Rep.  327,  40:  474 

3574.  Where  it  is  necessary  to  enable  the 
court  to  form  a  just  view  of  the  error  com- 
plained of,  the  entire  passage  although  long, 
of  the  charge  that  covered  it,  may  be  cited 
in  an  assignment  of  error.  Hicks  v.  United 
States,  150  U.  S.  442,  14  Sup.  Ct.  Rep.  144, 

37:  1137 
Cited  m  Allen  v.  United  States,  150  U.  S.  664. 
37  L.  ed.  1184.  14  Sup.  Ct  Rep.  196 — Starr 
V.  United  States,  153  U.  S.  626,  88  Ll  ed. 
846,  14  Sup.  Ct.  Rep.  919— National  Cash 
Register  Co.  v.  Leland,  37  C.  C.  A.  377,  94 
Fed.  507. 
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3575.  An  assignmeot  of  error  that  a  ver- 
dict, being  general,  is  void  for  want  of 
certainty,  must  be  considered  as  an  excep- 
tion to  the  sufiicieney  of  the  declaration,  as 
any  other  matter  embraced  by  it  might  have 
been  considered  on  a  motion  for  a  new  trial, 
and  cannot  be  considered  by  the  appellate 
court.    Barclay  v.  Howell,  6  Pet.  498, 

8:477 

3576.  An  assignment  of  error,  that  the 
judgment  below  was  against  the  plaintiff  in 
error,  whereas,  it  should  have  been  given  for 
him.  cannot  be  noticed.  &[tevens  v.  Glad- 
ding, 19  How.  64,  15:  569 
Cited  in  Suydam  v.  Williamson,  20  How.  441, 

15  L.  ed.  083 — Taylor  v.  Morton,  2  Black, 
484,  17  L.  ed.  278 — Pomeroy  v.  State  Bank,  1 
Wall.  604,  17  L.  ed.  642— New  Orleans,  O.  ft 
6.  W.  B.  Co.  V.  Morgan,  10  Wall.  260,  10  L. 
ed.  892 — Stewart  v.  Salamon,  97  U.  S.  364, 
24  Lu  ed.  1045. 

NeoesBlty. 

Presumption  in  Absence  of,  see  infra, 
4142,  4189. 

3577.  An  assignment  of  error  is  not  nec- 
essary to  give  the  court  on  appeal  author- 
ity to  notice  a  plain  error.  United  States 
V.  Tennessee  &  G.  R.  Go.  176  U.  S.  242,  20 
Sup.  Ct.  Rep.  370,  44:  452 

3578.  An  appeal  will  not  be  dismissed  for 
want  of  an  assignment  of  errors,  as  the 
courts  under  the  rule  21,  f  4,  may,  at  its  op- 
tion, notice  a  plain  error  not  assigned. 
United  States  v.  Pena,  176  U.  8.  500,  20 
Sup.  Ct  Rep.  165,  44:  251 

3579.  By  the  practice  in  Washington  ter- 
ritory, law  causes  cannot  be  reviewed  on 
appeal  without  an  assignment  of  errors,  but 
equity  cases  may  be.  Brown  v.  Rank,  132 
U.  S.  216,  10  Sup.  Gt.  Rep.  54,  33:  340 

3580.  It  is  not  necessary  for  the  party 
who  brings  a  cause  here  to  specify  upon  the 
record  the  errors  he  complains  of,  and  they 
are  not  even  informally  Drought  to  the  no- 
tice of  the  court  until  the  argument  is 
heard.    Hecker  ▼.  Fowler,  1  Black,  96, 

17:45 

3581.  The  rules,  regulations,  and  restric- 
tions are  the  same  as  to  appeals  as  in  cases 
of  writs  of  error.  An  assignment  of  errors 
must  be  annexed  to  and  returned  with  the 
transcript  of  the  record.  Farrar  v.  Church- 
ill, 135  U.  S.  609,  10  Sup.  a.  Rep.  771, 

34:  246 

Oited  In  Randolph  v.  Allen,  19  C.  C.  A.  859, 

41  U.  8.  App.  117,  78  Fed.  29 — Kalamazoo 

Hallway  Supply  Co.  v.  Duff  Mfg.  Co.  61  C. 

C  A.  224,  113  Fed.  267. 

3582.  Where  there  is  no  assignment  of 
eiTors,  no  specification  of  errors  in  the  brief 
of  plaintiff  in  error,  and  the  record  presents 
no  question  of  law,  the  Supreme  Court  of 
the  United  States  will  not  review  the  case, 
bnt  will  af&rm  the  judgment.  Stevenson 
V.  Barbour,  140  U.  8.  48,  11  Sup.  Gt.  Rep. 
WO,  35: 338 

3583.  A  judgment  for  the  amount  of 
promissory  notes  and  a  decree  of  foreclosure 


of  mortgage,  the  cases  having  been  tried 
together  by  the  court  without  a  jury,  by 
stipulation,  there  being  no  bill  of  excep- 
tions and  no  rulings  excepted  to,  and  the 
assignment  of  errors  being  only  as  to  the 
findings  of  fact, — affirmed,  with  costs  and 
interest.  Leland  v.  Gentral  Nat.  Bank,  140 
U.  S.  687,  Mem.  11  Sup.  a.  Rep.  1023, 

35:  751 

3584.  A  failure  to  annex  to,  or  return 
with,  a  writ  of  error,  an  assignment  of  er- 
rors, as  required  by  Rev.  Stat.  §  997,  is  no 
ground  for  dismissal  for  want  of  jurisdic- 
tion. If  the  assignment  is  filed  in  accordance 
with  the  requirements  of  Rule  21,  T[  4,  it 
will  ordinarily  be  enough.  Independent 
School  District  v.  Hall,  106  U.  S.  428,  1  Sup. 
Ct.  Rep.  417,  27:237 
Oited  In  Gumbel  v.  Pitkin,  113  U.  S.  647,  28 

L.  ed.  1129,  6  Sup.  Ct.  Rep.  616— United 
States  V.  Pena,  175  U.  S.  502,  44  L.  ed.  252, 
20  Sup.  Ct.  Rep.  165. 

3585.  Where  there  is  no  assignment  of 
errors  sent  up  with  the  record  in  the  case, 
as  required  by  U.  S.  Rev.  Stat.  §  997,  U.  S. 
Comp.  Stat.  1901,  p.  712,  and  no  "specifics 
tion  or  errors  relied  upon,"  as  required  by 
rule  21  of  the  Supreme  Court  of  the  United 
States,  the  writ  of  error  will  be  dismissed. 
Rowe  V.  Phelps,  152  U.  S.  87,  14  Sup.  Ct. 
Rep.  632,  38:  365 

3586.  A  judgment  will  be  affirmed  where 
plaintiff  in  error  has  filed  no  assignment  of 
error  or  briefs,  as  required  by  the  rules  of 
the  court.     Ryan  v.  Koch,  17  Wall.  19, 

21:611 

3587.  Where  there  is  no  such  assignment 
of  errors  as  is  required  by  the  rule,  and 
there  is  not  in  the  record  any  other  error 
that  should  be  noticed  without  an  assign- 
ment, the  judgment  will  be  affirmed.  Treat 
V.  Jennison,  20  Wall.  652,  22:  449 
Boston  Gold  Min.  Go.  v.  Eagle  G.  &  S.  Min. 

Go.  115  U.  S.  221,  29:  392 

3588.  Where  no  assignment  of  error  was 
returned  with  the  writ  of  error  to  a  state 
court,  as  required  by  U.  S.  Rev.  Stat.  § 
997,  U.  S.  Gomp.  Stat.  1901,  p.  712,  and  no 
counsel  appeared  for  the  plaintiff  in  error, 
the  judgment  was  affirmed  under  Rule  21,  § 
4.  Dugger  v.  Tayloe,  121  U.  S.  286,  7  Sup. 
Ct.  Rep.  895,  30:  946 

3589.  In  the  absence  of  any  assignment 
of  errors,  the  counsel  for  plaintiff  in  error 
having  withdrawn  his  appearance,  the 
judgment  will  be  affirmed.  Boston  Hy- 
draulic Gold  Min.  Go.  v.  Eagle  Copper  &, 
Silver  Min.  Co.  115  U.  S.  221,  6  Sup.  Ct, 
Rep.  33,  29:  392 

3590.  Where  there  is  no  assignment  of 
errors  in  the  transcript,  no  specification 
thereof  in  brief,  no  statement  of  the  case, 
or  reference  to  pages  of  the  record  relied 
on  to  support  points,  the  case  will  be  dis- 
missed under  §  5  of  rule  21.  Benites  v. 
Hampton,  123  U.  S.  519,  8  Sup.  Gt.  Rep. 
254,  31 :  260 
Cited  In   Marshall  v.   Burte's,   172  U.   S.  634, 
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43  L.  ed.  580,  10  Sup.  Ct.  Rep.  290 — Sterling 
y.  Parsons,  9  Utah,  84,  33  Pac.  245. 

3591.  Where  objection  to  the  admiMion 
or  exclusion  of  evidence  or  to  rulings  on  the 
propositions  of  law  is  made,  errors  must  be 
assigned  upon  such  rulings.  Springfield  F. 
&  M.  Ins.  Co.  y.  Sea  use  of  Pearson,  21 
Wall.  158,  22:  511 
Cited  in  Grayson  t.  Lynch,  168  U.  S.  473,  41 

L.  ed.  232,  16  Sup.  Ct.  Rep.  1064 — Ortis  v. 
State,  30  Fla.  285,  11  So.  611. 

3592.  A  writ  of  error  will  not  be  dis- 
missed for  want  of  jurisdiction  by  reason  of 
the  failure  to  annex  thereto  or  return 
therewith  an  assignment  of  errors.  Nor 
does  rule  8  require  a  copy  of  assignment  of 
errors  in  the  transcript,  where  no  such  as- 
signment was  filed  in  the  court  below. 
Gumbel  v.  Pitkin,  113  U.  S.  545,  5  Sup.  Ct. 
Rep.  616,  28:  1128 

3593.  Alleged  errors  of  law  in  the  opinion 
of  the  court  below,  which  was  engaged  with 
a  discussion  of  evidence  and  the  inferences 
which  might  properly  be  drawn  from  it, 
will  not  be  considered  by  the  Supreme 
Court  of  the  United  States  on  a  writ  of 
error  if  they  are  not  contained  in  the  as- 
signment of  errors  filed  with  the  petition 
for  the  writ,  where,  on  the  whole,  it  is 
clear  that  the  facts  found  justify  the  judg- 
ment rendered.  Behn,  M.  &  Co.  v.  Camp- 
bell, 205  U.  S.  403,  27  Sup.  a.  Rep. 
50^,  51 :  857 

3594.  The  question  of  the  regularity  of 
an  assessment  cannot  be  raised  on  an  ap- 
peal from  a  judgment  for  the  repayment 
of  money  collected  as  an  internal  revenue 
tax,  where  such  objection  does  not  appear 
in  the  assignment  of  errors.  Bailey  v.  New 
York  C.  &  H.  R.  R.  Co.  22  Wall.  604, 

22:840 

u.  Briefs, 

Necessity   of   Presenting   Federal    Question 

in,  see  supra,  1180. 
Raising    Federal    Question    by,    see    supra, 

1240. 
As  Part  of  Record,  see  supra,  2284,  2378. 
Submitting  Case  on,  see  infra,  vii.  f. 
Costs  for  Printing,  see  infra,  ix.  f.,  2. 
Dismissal  for  Failure  to  Furnish  Court  with 

Statement  of  Points,  see  infra,  3876. 
On  Motion  for  Rehearing,  see  infra,  5669. 
Estoppel  by  Filing,  see  Judgment  778. 
See  also  infra,  3752. 

3595.  The  extreme  brevity  of  the  record 
can  furnish  no  apology  for  a  violation  by 
counsel  of  his  stipulation  that  the  case 
should  be  heard  upon  a  single  question  re- 
ferred to,  by  inserting  in  his  brief  a  state- 
ment of  what  he  declares  to  be  incontro- 
vertible facts,  which  are  not  in  the  record. 
Such  facts  cannot  be  considered.  Schley  v. 
Pullman's  Palace  Car  Co.  120  U.  S.  575,  7 
Sup.  Ct.  Rep.  730,  30:  789 

Necessity  of. 

See  also  supra,  3586,  3590. 


fendant  in  error  and  information  by  the 
record  of  the  precise  grounds  upon  which 
the  lower  court  proceed^  the  court  confined 
itself  to  the  objections  raised  by  the  plaintiff 
in  error.  Kennedy  v.  McKee,  142  U.  S.  606, 
12  Sup.  Ct.  Rep.  303,  35:  1131 

Cited  in  Williams  v.  Crocker,  86  Fla.  84,  18  So. 
62. 

licave  to  file. 

3597.  Leave  to  file  briefs  in  a  pending 
case  as  amicua  curicB  will  be  denied  where 
it  does  not  appear  that  the  applicant  is  in- 
terested in  any  other  case  which  will  be 
affected  by  the  decision,  and  the  parties  are 
represented  by  competent  counsel,  whose  con- 
sent has  not  been  secured.  Northern  Secur- 
ities Co.  V.  United  SUtes,  191  U.  S.  555,  24 
Sup.  Ct.  Rep.  119,  48:  299 

3598.  The  court  may  of  its  own  motion 
give  counsel  an  opportunity,  after  argument, 
to  file  printed  arguments  on  a  plea  to  the 
jurisdiction,  which  was  overruled  by  the  cir- 
cuit court,  although  no  error  was  assigned 
to  such  ruling,  and  the  question  was  not 
referred  to  on  the  argument  of  the  cause. 
Pennsylvania  R.  Co.  v.  St.  Louis,  A.  &,  T.  H. 
R.  Co.  116  U.  S.  472,  6  Sup.  Ct  Rep.  644, 

29:  696 

Improper  language  in;  striking  out. 

3599.  Language  used  in  briefs  on  appeal, 
as  well  as  that  employed  in  oral  argument, 
must  be  respectful  to  opposing  counsel. 
Kneeland  v.  American  Loan  &  T.  Co.  138  U. 
S.  509,  11  Sup.  Ct.  Rep.  426,  34:  1052 

3600.  Where  the  printed  arg^ument  of 
plaintiff  in  error  contains  many  allegations 
wholly  aside  from  the  charges  made  in  his 
complaint,  and  bearing  reproachfully  upon 
the  moral  character  of  individuals,  which  are 
clearly  impertinent  and  scandalous  and  unfit 
to  be  submitted  to  the  court,  it  will  be 
stricken  from  the  files.  Green  v.  Elbert,  137 
U.  S.  615,  11  Sup.  Ct  Rep.  188,  34:  792 
Cited  in  Cook  v.  Street,  163  U.  8.  682.  41  L. 

ed.  317,  16  Sup.  Ct  Rep.  1200 — Kelley  v. 
Boettcher,  29  C.  C.  A.  17,  56  U.  S.  App.  363, 
86  Fed.  58 — Diamond  Tannel  Gold  &  Silver 
Mln.  Co.  V.  Faulkner,  17  Colo.  11,  28  Pac 
472 — State  ex  rel.  Burbrldge  v.  Call,  41  Fla. 
462,  26  So.  1016 — Sawdey  v.  Spokane  Falls 
ft  N.  R.  Co.  27  Wash.  538,  67  Pac.  1094. 


VI.  OhjecUon8   and    Exceptions;    Rai^ 
ing  Question  in  Lotcer  Court, 

Necessity  that  Assigpament  of  Errors  Show 
Objection,  see  supra,  3594. 

a,  Deflniteness ;  Sufficiency. 

1,  Generally, 

Sufllciency  to  Raise  Federal   Question,   Me 

supra,  m  d,  9,  e,  (5.) 
Necessity   that   Question   Certified   be    Dia- 

tinct,  Clear  and  Specific,  see  Cases  Certi* 

fied,   84-98. 
See  also  supra,  3510-3616. 


3596.  In   the  absence  of  a   brief  by  de-        3601.  An  exception  taken  at  every  step  of 
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ibe  trial  m  the  hope  that  some  shot  might 
hit  the  mark  deserves  but  little  attention 
from  an  appellate  court.  Francis  v.  United 
States,  188  U.  S.  375,  23  Sup.  Ct.  Rep.  334, 

47:  508 
Cited  in  Rodders  r.  Pitt,  129  Fed.  945. 

3601a.  The  general  rule  is  that  an  objec- 
tion should  be  so  framed  as  to  indicate  the 
precise  point  upon  which  the  court  is  asked 
to  rule.  Sparf  v.  United  States,  156  U.  S. 
51, 15  Sup.  Ct.  Rep.  273,  39:  343 

Cited  in  Bram  ▼.  United  States,  168  U.  S.  572, 

42  L.  ed.  583,  18  Sup.  Ct.  Rep.  183— Alexis 

T.  United  States,  68  C.  C.  A.  607,  129  Fed. 

65— Miller  ▼.  United  States,  66  C.  C.  A.  403, 

133  Fed.  341. 

3602.  The  duty  and  authority  of  the 
Tnited  States  Supreme  Court  as  to  excep- 
tions are  limited  to  those  duly  framed  and 
ri'-p.sented.  Flanna  v.  Maas,  122  U.  S.  24, 
7  Sup.  Ct.  Rep.  1055,  30:  1117 
riled  in  Bram  v.  United  States,  168  U.  S.  571, 

42  Ia  ed.  583,  18  Sup.  Ct.  Rep.  183 — New- 
man V.  Vircrlnia,  T.  ft  C.  Steel  &  I.  Co.  25 
CCA.  386,  42  U.  S.  App.  466,  80  Fed.  232 
— Linetaan  Railway  Transfer  Co.  v.  Morris, 
30  C.  C.  A.  575,  59  U.  S.  App.  718,  87  Fed. 
128 — Western  Dredging  ft  Improv.  Co.  ▼. 
Reldmaier.  53  C.  C.  A.  628,  116  Fed.  182. 

3603.  An  exception  to  the  misuse  of  evi- 
dence in  argument  by  counsel  is  not  insuf- 
ficient because  of  any  failure  to  except  to 
the  admission  of  the  evidence.  Waldron  v. 
Waldron.  156  U.  S.  361,  16  Sup.  Ct,  Rep. 
383,  39:  453 
Cited  in  Allen  v.   Southern  California  R.   Co. 

70  Fed.  876, 

SMH.  An  objection  made  to  the  nonex- 
istence of  evidence  to  support  the  verdict 
and  judgment  below  should  specify  the  par- 
ticular point  on  which  evidence  is  wanting. 
(Jrand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408, 
12  Sup.  Ct.  Rep.  679,  36:  485 

Cited  in  Flndlay  v.  Pertz,  20  C.  C.  A.  665,  43 

U.  S.  App.  383,  74  Fed.  685— United  States 

r.  Lowenstein,  21  D.  C.  523. 

3605.  Exceptions  dependent  upon  the  con- 
struction to  be  given  to  the  several  find- 
ings made  by  the  court  and  not  to  the  find- 
ings themselves,  are  impertinent.  Alexandre 
V.  Machan  (The  Citv  of  New  York), 
H7  U.  S.  72,  13  Sup.  Ct  Rep.  211,    37:  84 

3606.  Exceptions  that  the  facts  as  estab- 
lished did  not  constitute  an  offense  against 
th«'  siatuttf  of  the  state,  and  that  appellant 
ought  not  to  have  been  found  guilty  under 
the  facts,  are  too  general  to  raise  a  question 
«  to  the  commerce  clause  of  the  United 
States  Constitution,  or  as  to  any  right 
flaimed  under  it.  O'Neil  v.  Vermont,  144 
I'.  S.  323,  12  Sup.  Ct.  Rep.  693,  36:  450 
Cited  in  Cass  County  v.  Gibson,  46  C.  C.  A. 

346,  107  Fed.   367— Re  Bills  of  Exceptions, 
31  W.  N.  C.  289. 


2,  To  Evidence, 

Sufficiency  to  Raise   Federal   Question,   see 
supra,  1246-1248. 
V.  S.  Dig.— 35 


Objection   as  Single  or  Complex   Question, 

see  Cases  Certified,  41. 
See  also  supra,  3202;  infra,  3656. 

3607.  Where  no  ground  of  objection  to 
testimony  is  set  forth,  the  exception  is  un- 
availing. Toplitz  V.  Hedden,  146  U.  S. 
252,  13  Sup.  a.  Rep.  70,  36:  961 
Cited  in  Pittsburgh  ft  W.  R.  Co.  v.  Thompson, 

27  C.  C.  A.  340,  54  U.  S.  App.  222,  82  Fed. 
728 — Baltimore  ft  O.  R.  Co.  v.  Hellenthal,  31 
C.  C.  A.  417.  60  U.  S.  App.  156.  88  Fed. 
119 — Western  U.  Tel  eg.  Co.  v.  Burgess,  47 
C.  C.  A.  172,  108  Fed.  30— Merchant's  Ins. 
Co.  V.  Buckner,  49  C.  C.  A.  82,  110  Fed.  346 
— Persons  v.  B cling,  116  Fed.  878 — De  For- 
est V.  United  States,  11  App.  D.  C.  460. 

3607a.  If  the  exception  covers  any  admis- 
sible evidence,  it  is  rightly  overruled. 
United  States  v.  McMaaters,  4  Wall.  680, 

18:  311 
Cited  in   Jack   v.   Mutual   Reserve   Fund   Life 

Asso.  51   C.   C.  A.  42,  113  Fed.  55. 

3607b.  An  exception  to  the  admission  of 
evidence  cannot  be  sustained  if  it  is  admis- 
sible for  any  purpose,  where  the  purpose  of 
its  introduction  is  not  stated.  McAfee  v. 
Crofford,  13  How.  447,  14:  217 

3608.  Assignments  of  error  as  to  the  ad- 
mission of  testimony  are  not  reviewable  on 
writ  of  error  from  the  Supreme  Court  of 
the  United  States  when  based  upon  excep- 
tions general  in  their  character.  Choctaw 
O.  &  G.  R.  Co.  v.  McDade,  191  U.  S.  64,  24 
Sup.  a.  Rep.  24,  48:  96 

3609.  Vague  objections  to  testimony  are 
without  weight  before  an  appellate  court; 
they  should  point  out  some  specific  defect 
in  the  character  of  the  evidence.  District 
of  Columbia  v.  Woodbury,  136  U.  S.  450, 
10  Sup.  Ct.  Rep.  990,  34:  472 
Cited  in  Missouri,  K.  ft  T.  R.  Co.  v.  Elliott,  42 

C.  C.  A.  198,  102  Fed.  105 — Davis  v.  United 
States,  46  C.  C.  A.  624,  107  Fed.  757— 
McKown  V.  Powers,  86  Me.  295,  29  Atl.  1079. 

3610.  Where  a  party  excepts  to  the  ad- 
mission of  testimony,  he  must  state  his 
objection  specifically,  and  is  confined  to  his 
specific  objection.  Moore  v.  Bank  of  the 
Metropolis,  13  Pet.  302,  10:  172 
Camden  v.  Doremus,  3  How.  515,  1 1 :  705 
Thomas  v.  Lawson,  21  How.  331,  16:  82 
United  States  v.  McMasters,  4   Wall.   680, 

18:311 
Burton  v.  Driggs,  20  Wall.  125,  22:  299 

Diatinguiahed  in  Uarldns  v.  Brown,  47  CCA. 
504,  108  Fed.  579. 

Cited  in  United  States  v.  McMasters,  4  Wall. 
682,  18  L.  ed.  313 — Burton  v.  Driggs,  20 
Wall.  183,  22  L.  ed.  301— Mays  v.  Fritton, 
20  Wall.  418,  22  L.  ed.  390— Stebbins  v. 
Duncan,  108  U.  S.  46,  27  L.  ed.  646,  2  Sup. 
Ct.  Rep.  313 — Noonan  v.  Caledonia  Gold 
Min.  Co.  121  U.  S.  400,  30  L.  ed.  1063,  7 
Sup.  Ct.  Rep.  911 — District  of  Columbia  v. 
Woodbury,  136  U.  S.  462,  34  L.  ed.  476,  10 
Sup.  Ct.  Rep.  990 — ^Toplitz  v.  Hedden,  146 
U.  S.  255,  36  L.  ed.  962,  13  Sup.  Ct.  Rep. 
70 — Bram  v.  United  States,  168  U.  S.  571, 
42  L.  ed.  583,  18  Sup.  Ct.  Rep.  183 — Choc- 
taw, O.  ft  G.  R.  Co.  V.  McDade,  191  U.  S.  69, 
48  L.  ed.  101,  24  Sup.  Ct.  Rep.  24— Mays  v. 
Fritton,    11    Nat.    Bankr.    Reg.    232 — United 


646 


APPEAL  AND  ERROR,  VI.  a,  2.  ^ 


States  T.  Dunham,  21  Month.  L.  Rep.  592, 
Fed.  Cas.  No.  15,000— Fischer  v.  Nell,  6  Fed. 
90 — Hamilton  y.  Southern  Nevada  Gold  &  S. 
Min.  Co.  13  Sawy.  120,  33  Fed.  508— North- 
ern P.  R.  Co.  ▼.  Charless,  2  C.  C.  A.  390,  7 
U.  S.  App.  359,  51  Fed.  571 — Van  Gunden  r. 
Virginia  Coal  &  I.  Co.  8  C.  C.  A.  296,  8  U. 
S.  App.  229,  52  Fed.  840— United  SUtes  v. 
ShapleiRh,  4  C.  C.  A.  249,  12  U.  S.  App.  26, 
54  Fed.  137 — Charleston  Ice  Mfg.  Co.  y. 
Joyce,  4  C.  C.  A.  370,  8  U.  S.  App.  309,  54 
Fed.  333 — Union  P.  R.  Co.  y.  Reese,  5  C.  C. 
A.  512—15  U.  S.  App.  92,  56  Fed.  290— Ward 
y.  Blake  Mfg.  Co.  5  C.  C.  A.  542,  12  U.  S. 
App.  296,  56  Fed.  441 — Walsh  y.  Colclough,  6 
C.  C.  A.  118,  9  U.  S.  App.  537,  56  Fed.  782— 
Tabor  y.  Commercial  Nat.  Bank,  10  C.  C.  A. 
434,  27  U.  S.  App.  Ill,  62  Fed.  388— North 
Chicago-Street  R.  Co.  y.  St.  John,  29  C.  C. 
A.  635,  57  U.  8.  App.  866,  85  Fed.  807— 
Columbus  Safe  Deposit  Co.  y.  Burke,  32  C. 

C.  A.  71,  60  U.  S.  App.  253,  88  Fed.  634 — 
Missouri,  K.  &  T.  R.  Co.  y.  Elliott,  42  C.  C. 
A.  198,  102  Fed.  105— Reilley  y.  United 
States,  46  C.  C.  A.  35,  106  Fed.  905 — Mer- 
chants' Ins.  Co.  y.  Buckner,  49  C.  C.  A.  82, 
110  Fed.  346 — ^Texas  &  P.  R.  Co.  y.  Cou- 
tourie,  68  C.  C.  A.  182,  135  Fed.  470 — Gray 
y.  Brown,  22  Ala.  272 — Rush  y.  French,  1 
Ariz.  126,  25  Pac.  816 — Crisman  y.  McDon- 
ald, 28  Ark.  13 — Wallace  v.  State,  28  Ark. 
549— Vaogban  y.  State,  58  Ark.  374,  24  S. 
W.  885 — St.  Louis,  I.  M.  ft  S.  R.  Co.  y. 
Stroud,  67  Ark.  119,  56  S.  W.  870— Board 
of  Education  y.  Keenan,  55  Cal.  645 — Gil- 
pin y.  Gilpin,  12  Colo.  517,  21  Pac.  612— 
Ward  y.  Wilms,  16  Colo.  88,  27  Pac.  247— 
Braithwaite  y.  Aikin.  1  N.  D.  468,  48  N.  W. 
354 — St.  Croix  Lumber  Co.  y.  Pennington, 
2  Dak.  474,  11  N.  W.  497— Caledonia  Gold 
Mln.  Co.  y.  Noonan,  3  Dak.  199,  14  N.  W. 
426 — ^Kolka  v.  Jones,  6  N.  D.  480,  66  Am. 
St.  Rep.  615,  71  N.  W.  558— Pitts  Agrl. 
Works  V.  Young,  6  S.  D.  565,  62  8.  W.  432 — 
Washington   Gaslight   Co.   v.   Poore,   3  App. 

D.  C.  135 — Woodbury  y.  District  of  Colum- 
bia, 5  Mackey,  133 — Prindle  v.  Campbell,  7 
Mackoy.  605 — Rapley  y.  Shehan,  21  D.  C. 
154 — Carter  y.  Bennett,  4  Fla.  337 — Russell 
V.  Branham,  8  Blackf.  278 — Hickland  y. 
State,  8  Blackf.  366— White  Water  Valley 
Canal  Co.  v.  Dow.  Smith  (Ind.)  63 — White 
Water  Valley  Canal  Co.  y.  Dow,  1  Ind.  143 
— Hussey  v.  McGilpln,  4  Ind.  504 — Anderson 
y.  Fry,  6  Ind.  77 — Ohio  ft  M.  R.  Co.  v.  Bath, 
11  Ind.  539 — Delphi  y.  Lowery,  74  Ind.  522, 
39  Am.  Rep.  98 — Kansas  P.  R.  Co.  y.  Cutter, 

19  Kan.  88 — McKown  y.  Powers,  86  Me.  295, 
29  Atl.  1070— Budd  y.  Brooke,  3  GUI,  220, 
43  Am.  Dec.  321 — Levy  v.  Taylor,  24  Md. 
294 — Jennison  y.  Halre,  29  Mich.  211 — Ward 
y.  Ward,  37  Mich.  250— Wheaton  v.  Whit- 
temore,  49  Mich.  356,  13  N.  W.  769— Bank 
of  Missouri  y.  Merchants  Bank,  10  Mo.  128 — 
Chicago,  R.  I.  ft  P.  R.  Co.  y.  Archer,  46 
Neb.  912,  65   N.   W.   1043 — ^Potts  v.  Clarke, 

20  N.  J.  L.  538 — Moran  v.  Green,  21  N.  J. 
L.  566— Oliver  y.  Phelps,  21  N.  J.  L.  609— 
Columbia  Delaware  Bridge  Co.  v.  Geisse,  38 
N.  J.  L.  44 — Murray  v.  Silver  City,  D.  ft  P. 
R.  Co.  3  N.  M.  590,  9  Pac.  369 — El  wood  v. 
Deifendorf,  5  Barb.  406 — Salem  Light  ft 
Traction  Co.  y.  Anson,  41  Or.  569,  69  Pac. 
675— Carter  y.  Montgomery,  2  Tenn.  Ch. 
224— Culmer  y.  Clift,  14  Utah,  292,  47  Pac. 
85 — Snowden  v.  Pleasant  Valley  Coal  Co.  16 
Utah.  873.  52  Pac.  599 — Warren  v.  Warren, 
93  Va.  75,  24  S.  E.  913 — Smith  v.  United 
States,  1  Wash.  Terr.  271 — ^Halstead  v.  Hor- 
ton,  38  W.  Va.  731,  18  8.  E.  953 — McNuItv 
y.  Batty,  2  Plnney   (Wis.)   59. 


.  3610a.  Where  a  party  objecting  to  eri- 
jdence  specifies  his  objection,  it  must  be 
considered  that  all  others  arc  waived,  or 
that  there  was  no  ground  upon  which 
other's  could  stand.  Evanston  v.  Gunn,  99 
U.  S.  660,  2S:  306 

Belk  V.  Meagher,  104  U.  S.  279,  26:  735 

Oited  in  Topllts  v.  Hedden.  146  U.  8.  255,  36 
L.  ed.  962,  18  Sup.  Ct.  Rep.  70 — Fischer  t. 
Neil,  6  Fed.  00 — Hamilton  y.  Southern  Neva- 
da Gold  &  8.  Mln.  Co.  13  Sawy.  120,  33  Fed. 
568 — ^Texas  &  P.  R.  Co.  v.  Coutourle,  68  C, 
C.  A.  182,  135  Fed.  470— St  Loals,  I.  M.  ft 
8.  R.  Co.  V.  Hackett,  58  Ark.  389.  41  Am. 
St.  Rep.  105,  24  S.  W.  881— Wheaton  v. 
Whittemore,  49  Mich.  352,  13  N.  W.  760— 
Deutschmann  v.  Third  Ave.  R.  Ca  87  App. 
Div.  511,  84  N.  Y.  8upp.  887— De  Walt  v. 
Houston,  E.  ft  W.  T.  R.  Co.  22  Tez.  Civ.  App. 
408,  55  8.  W.  534. 

3611.  In  examining  the  admiasibilitj  of 
testimonj  in  this  court,  the  party  except- 
ing is  to  be  confined  to  the  specific  objec- 
tion taken  at  the  triaL  Hinde  v.  Long- 
worth,  11  Wheat.  199,  6:  454 
Cited  in  Harrison  v.  Nixon,  9  Pet.  535,  9  L.  ed. 

220 — Burton  v.  Driggs,  20  Wall.  183,  22  L. 
ed.  801 — ^Blake  v.  Smith,  Fed.  Cas.  No.  1,502 
— Van  Gunden  v.  Virginia  Coal  ft  I.  CO.  8 
C.  C.  A.  296.  8  U.  8.  App.  229,  52  Fed.  840 
— Rush  v.  French,  1  Ariz.  126,  25  Pac.  816 
— Bennett  v.  Solomon,  6  Cal.  187 — Board  of 
Education  v.  Keenan,  55  Cal.  645 — Doane 
y.  Cummins,  11  Conn.  159 — Ottawa,  O.  ft  F. 
R.  Valley  R.  Co.  v.  McMath,  1  111.  App.  433 
—Allen  V.  Smith,  12  N.  J.  L.  168— OUver  T. 
Phelps,  20  N.  J.  L.  183 — Murray  v.  Silver 
City,  D.  ft  P.  R.  Co.  8  N.  M.  591,  0  Pac 
369 — Burrage  v.  Beardsley,  16  Ohio.  44% 
47  Am.  Dec.  382 — Coles  v.  Kelsey.  2  Tex. 
562,  47  Am.  Dec.  661 — Fowler  v.  Stonum,  6 
Tex.  74— Norton  v.  Mitchell,  13  Tex.  51— 
McNulty  V.  Batty,  2  Plnney  (Wis.)  59. 

3612.  An  objection  to  evidence  so  general 
as  not  to  indicate  the  specific  grounds  upoo 
which  it  is  made  is  unavailing  on  appeal 
unless  it  could  not  have  been  obviated  at 
the  trial.  Noonan  v.  Caledonia  Gold  Min. 
Co.  121  U.  S.  393,  7  Sup.  Ct  Rep.  911, 

30*  1061 
Oited  in  Mitchell  v.  Marker,  25  L.R.A.  35,  10 

C.  C.  A.  808,  22  U.  S.  App.  325.  62  Fed.  141 
— New  York  Electric  Equipment  Co.  v.  Blair, 
25  C.  C.  A.  219,  51  U.  S.  App.  81,  79  Fed. 
899 — ^Pittsburgh  ft  W.  R.  Co.  v.  Tbompaon, 
27  C.  C.  A.  340,  54  U.  8.  App.  222.  82  Fed. 
728 — ^North  Chicago  Street  R,  Co.  v.  St. 
John,  20  C.  C.  A.  635,  57  U.  8.  App.  366, 
85  Fed.  807— New  York,  N.  H.  ft  H.  R.  Co. 
V.  O'Leary,  35  C.  C  A.  565,  93  F^d.  740 — 
Illinois  Car  ft  Equipment  Co.  v.  Linstroth 
Wagon  Co.  50  C.  C.  A.  606,  112  Fed.  739 — 
Holy  Cross  Gold  Mln.  ft  Mill.  Co.  v.  O'Sulll- 
van,  27  Colo.  242,  60  Pac.  570— Bell  t.  Sher- 
idan, 21   D.  C.  373 — Gilbert  v.  Fay.  4  App. 

D.  C.  40 — De  Forest  t.  United  States,  11 
App.  D.  C.  460. 

3612a.  An  objection  to  the  examination  of 
a    witness     should     state    specificallj     the 

f round  of  the  objection.    Woodbury  Patent 
laning  Mach.  Co.  v.  Keith,  101  U.  S.  479. 

25:939 

3613.  An  objection  to  a  confession  aa  ir- 
relevant, immaterial,  and  incompetent  ia 
sufficient  to  raise  the  point  that  it  is  in- 
competent aa  to  a  codcfendant  who  was  not 
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present  when  it  was  made.  Sparf  r. 
United  States,  156  U.  S.  51,  15  Sup.  Ct. 
Rep.  273,  39:  343 

3614.  Where  a  question  put  to  a  witness 
IB  in  itself  unobjectionable,  but  the  answer 
goes  beyond  what  is  called  for,  and  is  im- 
proper or  incompetent  testimony,  an  objec- 
tion to  the  question  will  not  extend 
to  the  answer;  special  objection  must  b(' 
taken,  in  such  case,  to  the  answer  by  a 
motion  to  exclude  it  as  not  responsive  or 
nieompetent.    Gould  v.  Day,  94  U.  S.  405, 

24:  232 
Oilsd  In  Northern  P.  B.  Co.  v.  Charless,  2  C. 
C.  A.  389,  7  U.  S.  App.  359,  51  Fed.  571— 
Wendt  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  4 
8.  D.  485,  57  N.  W.  226— Verm  11  Hon  Arte- 
sian Well  Blectric  Light,  Min.  Industrial  k 
ImproT.  Co.  T.  Vermillion,  6  S.  D.  470.  61  N. 
W.  802— Jones  y.  State,  118  Ind.  40,  20  N. 
B.  634— Oonway  y.  State,  118  Ind.  485,  21 
N.  8.  286. 

3615.  An  objection  that  a  letter  of 
plaintifiTs  grantor,  offered  by  plaintiff  in 
ejectment,  was  a  declaration  by  the  grantor 
in  faror  of  his  own  rights,  is  sufficient  to 
cover  an  objection  that  no  evidence  had 
been  given  that  the  letter  was  received  or 
acted  upon  about  the  time  of  the  entry  by 
defendant's  ancestor.  Smith  v.  Shoemaker, 
17WaU.  630,  21:717 

3616.  Testimony  for  which  a  proper  foun- 
dation has  not  been  laid,  and  which  is  not 
legitimate  rebutting  testimony,  is  suffi- 
ciently objected  to  by  objecting  that  no 
foondatioin  therefor  has  been  laid,  without 
challenging  it  on  the  ground  that  it  is  not 
proper  in  rebuttal.    Carver  v.  United  States, 

.160  U.  S.  553,  16  Sup.  Ct.  Rep.  388,  40:  532 

3617.  Where  passages  from  a  public 
document  were  read  by  consent,  as  evidence 
for  the  defendant,  an  objection  by  the 
plaintiff  that  some  parts  were  hearsay  evi- 
dence, when  none  appears  in  the  bill  of 
exceptions,  fails.  United  States  v.  I^nb, 
12  Pet.  1,  9:  977 

3618.  Objection  to  copies  of  depositions, 
that  the  death  of  the  witnesses  was  not 
shown,  nor  was  it  proven  that  they  were 
incompetent  to  testify,  will  not  cover  an 
objection  that  the  witnesses  were  not  shown 
to  reside  in  another  state  and  more  than  a 
hundred  miles  from  the  place  of  trial.  Steb- 
bins  V.  Duncan,  108  U.  S.  32,  2  Sup.  Ct. 
Rep.  313,  27:  641 

361U..  An  objection  to  evidence  which 
appears  onl.  after  comparison  of  it  with 
other  evidence  offered  by  the  party  object- 
ing goes  only  to  its  effect,  not  to  its  com- 
petency. United  States  v.  Stone,  106  U. 
S.  525,  1  Sup.  Ct.  Rep.  287,  27:  163 

Bdltorlal  note. 
Sueptioiis  to  evideBce.  89:  856 


3.  f  o   IttstruoMotMu 

InstnicCloiiii  ^Ten. 

3619.  Exceptions    to    instructions    to    the 
jnry  by  the  lower  court  should  be  confined 


strictly  to  errors  of  law,  distinctly  and  ex- 
clusively pointed  out.  Carver  v.  Jackson  ex 
dem.  As  tor,  4  Pet.  1,  7:  761 

Cited  In  Ex  parte  Crane,  5  Pet.  108,  8  L.  cd. 
05 — Congress  Spring  Co.  v.  Edgar,  90  17.  S. 
650,  25  L.  ed.  451 — Pboenlx  Mut.  L.  Ins.  Co. 
V.  Raddin,  120  U.  S.  103,  30  L.  ed.  048,  7 
Sup.  Ct.  Rep.  500 — Emerson  v.  Hogg,  2 
Blatcbf.  13.  Fed.  Cas.  No.  4,440— Phoenix 
AsBur.  Co.  V.  Lucker,  23  C.  C.  A.  144,  42  U. 
S.  App.  Ill,  77  Fed.  248— Pittsburgh  &  W. 
R.  Co.  V.  Thompson,  27  C.  C.  A.  341,  54  U. 
S.  App.  222,  82  Fed.  728 — Columbus  Constr. 
Co.  V.  Crane  Co.  41  C.  C.  A.  101,  101  Fed. 
56 — Com  V.  Costley,  118  Mass.  23 — Oliver  v. 
Phelps,  20  N.  J.  L.  185 — Kearney  v.  Snod- 
grass,  12  Or.  317,  7  Pac.  300 — People  v. 
Berlin.  10  Utah,  43,  36  Pac.  100 — ^People  v. 
Hart,  10  Utah.  206,  37  Pac.  330 — Smith  v. 
United  States,  1  Wash.  Terr.  272 — Sterling 
V.  Ripley,  3  Plnney  (Wis.)  168 — Sterling  v. 
Ripley,  3  Chand  (Wis.)  176. 

3620.  This  court  can  consider  only  such 
errors  in  instructing  the  jury  as  were  specifi- 
cally objected  to  in  the  court  below.  Catts 
V.  Phalen,  2  How.  376,  11:  306 

3621.  A  general  exception  to  the  whole  of 
a  charge  is  insufficient.  Germania  F.  Ins. 
Co.  V.  Boykin  (Insurance  Co.  v.  Boykin)  12 
Wall.  433,  20:  442 

3622.  An  exception  to  an  entire  charge  of 
a  court,  or  to  a  series  of  propositions  con- 
tained therein,  cannot  be  sustained  if  anv 
portion  thus  excepted  to  is  sound.  Connecti- 
cut Mut.  h.  Ins.  Co.  V.  Union  Trust  Co.  112 
U.  S.  250,  5  Sup.  Ct.  Rep.  119,  28:  708 
Cited  in  Burton  v.  West  Jersey  Ferry  Co.  114 

U.  S.  476,  20  L.  ed.  216,  5  Sup.  Ct.  Rep. 
960 — Chateaugay  Ore  &  Iron  Co.  v.  Blake, 
144  U.  S.  488,  36  L.  cd.  514,  12  Sup.  Ct. 
Rep.  731 — Baltimore  &  P.  R.  Co,  v.  Mackey, 
157  U.  S.  02,  30  L.  ed.  631,  15  Sup.  Ct.  Rep. 
491 — Witters  v.  Sowles,  32  Fed.  134 — Hinds 
V.  Keith,  6  C.  C.  A.  234,  13  U.  S.  App.  222, 
57  Fed.  13— Shelp  v.  United  States,  26  C.  C. 
A.  576,  48  U.  S.  App.  376,  81  Fed.  700— 
Thomas  v.  Preshrey,  5  App.  D.  C.  220— 
Black  V.  Lewiston,  2  Idaho,  270,  13  Pac.  80 
— Continental  L.  Ins.  Co.  v.  Yung,  113  Ind. 
162,  3  Am.  St.  Rep.  630,  16  N.  E.  220— 
Ohio  &  M.  R.  Co.  V.  McCartney,  121  Ind. 
388,  23  N.  B.  258 — ^Morrill  v.  Palmer,  68  Vt. 
17,   33  L.R.A.  417,  38  Atl.  820. 

3623.  A  general  exception  to  a  charge 
is  of  no  avail,  where  the  charge  embraces 
several  distinct  propositions,  and  any  one  of 
them  is  correct.  Lincoln  v.  Claflin,  7  Wall. 
i32,  19:  106 
Relfe  V.   Wilson,   131   U.  S.  clxxxix.   appx. 

and,  26:  212 

Cooper  V.  Schlesinger,  111  U.  S.  148,  4  Sup. 

Ct.  Rep.  360,  28:  382 

Mobile  &  M.  R.  Co.  v.  Jurey,  111  U.  S.  584. 

4  Sup.  Ct.  Rep.  566,  28:527 

Beckwith  v.  Bean,  98  U.  S.  266,  25:124 
Newport  News  &  M.  Valley  (Jo.  v.  Pace,  158 

U.  S.  36,  15  Sup.  Ct.  Rep.  743,  39:  887 
Baltimore  &  P.  R.  Co.  v.  Mackey,  157  U. 

S.  72,  15  Sup.  Ct.  Rep.  491,  39:  624 

Hickory  v.  United  States,  151  U.  S.  303,  14 

Sup.  Ct.  Rep.  334,  38:  170 

Distinfjuished  in  Burke  v.  Clangbton,  6  App.  D. 

C.  371. 

Cited  in  Reed  v.  Gardner,  17  Wall.  411,  21  L. 
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ed.  665 — Beckwlth  r.  Bean,  98  U.  S.  284,  25 
L.  ed.  131 — United  States  v.  Hoagh,  103  U. 
S.  73,  26  L.  ed.  306 — Boogher  v.  New  York 
L.  Ina.  Co.  103  U.  S.  98,  26  L.  ed.  312 — 
Moulor  T.  American  L.  Ins.  Co.  Ill  U.  S. 
838,  28  L.  ed.  448,  4  Sup.  Ct.  Rep.  466 — 
Cooper  V.  Schleslnger,  111  U.  S.  152,  28 
L.  ed.  383,  4  Sup.  Ct.  Rep.  360 — ^Mobile  A 
M.  R.  Co.  V.  Jurey.  Ill  U.  S.  597,  28  L.  ed. 
532,  4  Sup.  Ct.  Rep.  566 — Connecticut  Mut. 
L.  Ins.  Co.  T.  Union  Trust  Co.  112  U.  8.  261, 
28  L.  ed.  712,  5  Sup.  Ct  Rep.  119 — Connec- 
ticut Mut.  L.  Ins.  Co.  y.  Union  Trust  Co. 
112  U.  S.  261,  28  L,  ed.  712,  5  Sup.  Ct.  Rep. 
119 — Anthony  v.  Louisville  &  M.  R.  Co.  132 
U.  S.  173,  33  L.  ed.  802,  10  Sup.  Ct.  Rep. 
53 — Block  ▼.  Darling,  140  U.  S.  239,  35  L. 
ed.  478,  11  Sup.  Ct.  Rep.  882— Hicks  ▼.  Unit- 
ed States,  150  U.  S.  459,  87  L.  ed.  1144,  14 
Sup.  Ct.  Rep.  144 — Thiede  v.  Utab,  159  U. 
8.  520,  40  L.  ed.  243,  16  Sup.  Ct.  Rep.  62— 
Union  P.  R.  Co.  v.  Callagban,  161  U.  8.  95, 
40  L.  ed.  629,  16  Sup.  Ct.  Rep.  493— Mc- 
Clellan  v.  Pyeatt,  1  C.  C.  A.  614.  4  U.  S. 
App.  319,  50  Fed.  687 — Van  Gunden  v.  Vir- 
ginia Coal  &  I.  Co.  3  C.  C.  A.  296,  8  U.  8. 
App.  229,  52  Fed.  841 — Price  v.  Pankhurst, 
3  C.  C.  A.  551.  10  U.  8.  App.  497,  53  Fed. 
318 — Charleston  Ice  Mfg.  Co.  v.  Joyce,  4 
C.  C.  A.  370,  8  U.  S.  App.  309,  64  Fed.  333— 
Gulf.  C.  A  S.  F.  R.  Co.  V.  Johnson,  4  C.  C. 
A.  454,  10  U.  S.  App.  629,  54  Fed.  481— 
Southwest  Virginia  Improv.  Co.  v.  Frari,  7 
C.  C.  A.  151,  8  U.  S.  App.  444,  68  Fed.  173— 
Masonic  Ben.  Asso.  v.  Lyman,  9  C.  C.  A.  107, 
18  U.  S.  App.  607,  60  Fed.  500— Key  West  v. 
Baer,  13  C.  C.  A.  577.  30  U.  S.  App.  140. 
66  Fed.  445 — St.  I/)uis,  I.  M.  ft  S.  R.  Co.  v. 
Spencer,  18  C.  C.  A.  116,  36  U.  S.  App.  229, 
71  Fed.  95 — Philip  Schneider  Brewing  Co. 
V.  American  Ice-Mach.  Co.  23  C.  C.  A.  98, 
40  U.  S.  App.  382,  77  Fed.  147— Phoenix 
Assur.  Co.  T.  Lucker,  23  C.  C.  A.  144,  42  U. 
S.  App.  Ill,  77  Fed.  248 — Shelp  t.  United 
States,  26  C.  C.  A.  576,  48  U.  S.  App.  376,  81 
Fed.  700 — Columbus  Constr.  Co.  ▼.  Crane 
Co.  41  C.  C.  A.  193,  101  Fed.  58— Union 
Mut.  L.  Ins.  Co.  y.  Payne,  45  C.  C.  A.  109, 
106  Fed.  178 — Cass  County  y.  Gibson.  46 
C.  C.  A.  346,  107  Fed.  367— Baggs  y.  Martin, 
108  Fed.  34.  47  C.  C.  A.  176— Tracy  y.  Eg- 
gleston,  47  C.  C.  A.  362,  108  Fed.  330— Hind- 
man  V.  First  Nat  Bank,  57  L.R.A.  113,  60  C. 

C.  A.  626,  112  Fed.  934— Teller  y.  United 
States,  54  C.  C.  A.  356,  117  Fed.  584 — Kansas 
City  Southern  R.  Co.  y.  Prunty,  66  C.  C.  A. 
171,  183  Fed.  21 — Hughes  y.  Heyman,  4  App. 

D.  C.  451 — De  Forest  y.  United  States,  11 
App.  D.  C.  464 — Black  y.  Lewiston,  2  Idaho, 
267,  13  Pac.  80 — Hnyward  y.  Catton.  1  111. 
App.  683 — Ohio  ft  M.  R.  Co.  y.  McCartney, 
121  Ind.  387,  23  N.  B.  258— Hall  y.  Needles, 
1  Ind.  Terr.  151,  38  S.  W.  671— Weaver  y. 
Shrlver.  79  Md.  546,  30  Atl.  189— Stark  y. 
Hill,  31  Mo.  App.  109 — Probst  y.  Domestic 
Missions.  3  N.  M.  378,  5  Pac.  702 — Boat  y. 
Bost,  87  N.  C.  482 — State  y.  Cross,  101  N. 
C.  787,  9  Am.  St.  Rep.  53.  7  S.  B.  715 — Peo- 
ple y.  Berlin,  10  Utah.  46,  86  Pac.  199 — 
People  y.  Hart  10  Utah.  206,  37  Pac.  330 — 
People  y.  Thiede.  11  Utah,  28jl,  39  Pac.  837 
—Morrill  v.  Palmer,  68  Vt  17,  38  L.R.A. 
417.  33  Atl.  829— Llchty  y.  Tannatt,  11 
Wash.  38.  39  Pac.  260. 

3824.  A  general  exception  to  the  whole 
charge  will  not  avail  a  plaintiff  in  error, 
where  the  charge  contains  distinct  proposi- 
tions and  any  one  of  them  is  free  from  ob- 
jection. Anthony  y.  Louisyille  ft  N.  R.  Co. 
132  U.  S.  172,  10  Sup.  Ct  Rep.  63,  33:  301 
Cited  in  Tucker  y.  United  States,  151  U.  S.  170, 


38  L.  ed.  116.  14  Snp.  Ct  Rep.  299— Allta 
y.  United  States,  155  U.  S.  128.  39  L.  ed.  04. 
15  Sup.  Ct  Rep.  36 — Bram  y.  United  Stiitea. 
168  U.  S.  671.  42  L.  ed.  583.  18  Sup.  Ct 
Rep.  183 — Hudson  y.  Charleston.  C.  ft  C  R. 
Co.  55  Fed.  259 — Masonic  Ben.  Ano.  r. 
Lyman.  9  C.  C.  A.  107.  18  U.  S.  App.  507, 
60  Fed.  500 — Thorn  y.  Plttard,  10  C.  C.  A. 
866,  8  U.  S.  App.  697,  62  Fed.  236 — Western 
U.  Teleg.  Co.  y.  Morris,  44  C.  C.  A.  357,  103 
Fed.  56 — Baggs  y.  Martin.  47  C.  C.  A.  176, 
108  Fed.  34 — Tracy  y.  Eggleston.  47  C.  C. 
A  362.  108  Fed.  330 — ^Thomas  y.  Presbrey,  5 
App.  Di  C.  220 — De  Forest  y.  United  States, 
11  App.  D.  C.  464. 

3624a.  A  general  exception  to  the  infltme- 
tions,  consisting  of  a  series  of  propositions, 
must  be  oyerruled  if  any  one  of  the  propoai- 
tions  is  correct  Johnston  v.  Jones,  1  Bmck, 
209,  17:  117 

Cited  in  Rogers  y.  The  Marshal  (United  States 
use  of  Rogers  y.  Conklin)  1  Wall.  654,  17  L. 
ed.  717— Haryey  y.  Tyler,  2  Wail.  33«,  17 
L.  ed.  872 — Boogher  y.  New  York  L.  Ins.  Co. 
103  U.  S.  98,  26  L.  ed.  812 — ^Moulor  ▼.  Amer- 
ican L.  Ins.  Co.  Ill  U.  S.  338,  28  L.  ed.  448. 
4  Sup.  Ct.  Rep.  466 — ^Locke  y.  United  States. 
2  Cliir.  677,  Fed.  Cas.  No.  8,442 — Columtms 
Constr.  Co.  y.  Crane  Co.  41  C.  C.  A.  191. 
101  Fed.  56 — Murphy  y.  Lemay.  32  Ark.  224 
— Westcott  y.  Bock.  2  Colo.  338 — Hoyt  ▼. 
Macon,  2  Colo.  509 — Martin  y.  Hasaard  Pow- 
der Co.  2  Colo.  602 — Webber  y.  Emmerson, 
8  Colo.  251 — Bradbury  y.  Alden,  13  Colo. 
App.  214,  57  Pac.  490 — Meguire  y.  Cor- 
wlne,  3  MacArth.  90 — £larriman  y.  Sanger. 
67  Me.  446 — Brooks  y.  Dutcher.  24  Neb.  303» 
38  N.  W.  780— Bost  y.  Boat,  87  N.  C.   482. 


3624b.  If  any  one  of  the  propositions, 
cepted  to  in  a  mass,  is  correct,  the  exception 
is  unayailing.  United  States  use  of  Rogers 
y.  Conklin  (Rogers  v.  The  Marshal),  1  Wall. 
644,  17:  714. 

Cited  in  Haryey  y.  Tyler,  2  Wall.  338,  17  I«. 
ed.  872 — Indianapolis  ft  fit.  L.  R.  Co.  t. 
Horst.  93  U.  S.  296,  23  L.  ed.  899 — Bearer 
y.  Taylor,  93  U.  S.  64,  23  L.  ed.  708 — Boo- 
gher y.  New  York  L.  Ins.  Co.  103  U.  S. 
98,  26  L.  ed.  312 — Moulor  y.  American  L. 
Ins.  Co.  Ill  U.  S.  338,  8  L-ed.  448.  4  Sup. 
Ct.  Rep.  466 — Bogk  y.  Gassert,  149  XJ.  8. 
26,  37  L.  ed.  635,  18  Sup.  Ct.  Rep.  738 — 
Jones  y.  East  Tennessee,  V.  ft  G.  R.  Co.  157 
U.  S.  683,  39  L.  ed.  868,  15  Sup.  Ct.  JEtep. 
719 — Newport  News  ft  M.  Valley  Co.  y.  Pace, 
158  U.  S.  37,  39  L.  ed.  888,  15  Sup.  Ct.  Rep. 
743 — Price  y.  Pankhurst,  3  C.  C.  A.  551.  10 
U.  S.  App.  497,  53  Fed.  313— St.  Louis,  I.  M. 
ft  S.  R.  Co.  y.  Spencer,  18  C.  C.  A.  116,  36 
U.  S.  App.  229,  71  Fed.  95 — Murphy  y.  Le- 
may, 32  Ark.  224 — Langdon  y.  Eyana,  3 
Mackey.  17 — Ohio  ft  M.  R.  Co.  y.  McCartney. 
121  Ind.  387,  23  N.  E.  258—Harriman  t. 
Sanger,  67  Me.  445 — Pittsburg,  Ft.  W.  A  C. 
R.  Co.  y.  Probst,  30  Ohio  St.  106— Murray 
y.  Murray,  6  Or.  23. 

3624c.  An  exception  in  gross  to  a  series  of 
propositions  charged  cannot  he  sustained  if 
any  one  is  sound;  or  an  exception  to  such 
portions  of  the  charge  as  are  variant  fTom 
the  requests,  not  pointing  out  the  variaaoes. 
Beaver  v.  Taylor,  93  U.  S.  46,  23:  797 

Indianapolis  ft  St.  L.  R.  Go.  ▼.  Horst,  93 
U.  S.  291,  23:  898 

Cited  in  Bockwlth  v.  Bean,  98  U.  8.  284,  25 
Ij.  ed.  131 — Boogher  v.  New  York  L.  Ina.  Co. 
103  U.  S.  08,  26  L.  ed.  312'-Upton  v.  Mc- 
Laughlin,   105  U.  S.  646,  26  L.  ed.   120O — 
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lloalor  V.  American  L.  Ins.  Co.  Ill  U.  S. 
S38,  28  L.  ed.  448,  4  Sup.  Ct  Rep.  466— 
Connecticut  Mut.  L.  Ins.  Co.  ▼.  Union  Trust 
Co.  112  U.  8.  261,  28  L.  ed.  712,  5  Sup.  Ct. 
Rep.  119 — California  Ins.  Co.  v.  Union  Com- 
preu  Co.  133  U.  S.  417,  33  L.  ed.  738,  10 
Sup.  Ct,  Rep.  365 — ^Texas  &  P.  R.  Co.  v.  Cox, 
145  U.  S.  608,  36  L.  ed.  834,  12  Sup.  Ct. 
Rep.  005 — Jones  y.  East  Tennessee,  V.  A  G. 
R.  Co.  157  U.  S.  683,  39  L.  ed.  858,  15  Sup. 
Ct.  Hep.  719 — McClellan  v.  Pyoatt,  1  C.  C. 
A.  614,  4  U.  S.  App.  319,  50  Fed.  687— 
Price  ▼.  Panlchurst,  3  C.  C.  A.  551,  10  U.  S. 
App.  497.  53  Fed.  313— Vider  v.  O'Brien.  10 
C  C.  A.  385,  18  U.  8.  App.  711,  62  Fed.  327 
—Northern  P.  R.  Co.  v.  Poirier,  15  C.  C.  A. 
59,  29  U.  S.  App.  583,  67  Fed.  887— St. 
Louis,  I.  M.  ft  S.  R.  Co.  y.  Spencer,  18  C. 
C.  A.  116,  36  U.  8.  App.  229,  71  Fed.  95— 
Phoenix  Assur.  Co.  y.  Luclcer,  23  C.  C.  A. 
144,  42  U.  8.  App.  Ill,  77  Fed.  248— Shelp 
T.  United  States,  20  C.  C.  A.  576,  48  U.  8. 
App.  876,  81  Fed.  700 — National  Cash  Regis- 
ter Co.  y.  Leiand,  87  C.  C.  A.  377,  94  Fed. 
506— Murphy  y.  Lemay,  32  Ark.  224 — Miller 
T.  People,  23  Colo.  98,  46  Pac.  Ill — Lang- 
dan  y.  Eyans,  3  Mackey,  17 — United  States 
▼.  Camp,  2  Idaho,  235,  10  Pac.  226— Black 
T.  Lewiston,  2  Idaho,  279,  13  Pac.  80 — Ohio 
ft  M.  R.  Co.  y.  McCartney,  121  Ind.  387,  23 
N.  B.  258— Hall  y.  Needles,  1  Ind.  Terr.  151, 
38  8.  W.  671 — Bias  y.  United  States,  3  Ind. 
Terr.  39,  53  8.  W.  471 — Macintosh  v.  Bart- 
lett,  67  Me.  138 — ^Harrlman  y.  Sanger,  67 
Me.  445 — ^Woods  y.  Berry,  7  Mont.  205,  14 
Pac.  7««*< — ^Territory  y.  Anderson,  4  N.  M. 
222,  13  Pac.  21— Pittsburg,  Ft.  W.  ft  C.  R. 
C'l,  V.  Prob-  30  Ohio  St.  106 — Murray  y. 
Murray,  6  C  23 — ^People  v.  Hart,  10  Utah, 
206,  37  Pac.  330— Morrill  y.  Palmer,  68  Vt. 
17,  33  L.R.A.  417,  33  Atl.  829 — Shenandoah 
Valley  R.  Co  y.  Moose,  83  Va.  829,  3  8.  E. 
796— Meeker  y.  Gardella,  1  Wash.  148,  23 
Pac.  837. 

3625.  Error  cannot  be  based  upon  an  ex- 
ception to  a  charge  of  the  court  which  does 
not  specifically  point  out  tlic  particular 
statement  claimed  to  be  erroneous.  McNitt 
T.  Turner,  16  Wall.  352,  21 :  341 
Cited  in  Beckwith  y.   Bean,  98  U.  8.  284,  25 

L.  ed.  131 — Connecticut  Mut.  L.  Ins.  Co.  y. 
Union  Trust  Co.  112  U.  8.  261,  28  L.  ed. 
712,  5  Sup.  Ct,  Rep.  119 — Phoenix  Assur.  Co. 
T.  Lucker,  23  C.  C.  A.  144,  42  U.  8.  App. 
Ill,  77  Fed.  248. 

3626.  Adyantage  of  a  misdirection  or 
omission  by  the  trial  judge  in  his  charge 
cannot  be  taken  by  a  general  exception  to 
the  charge.  Armstrong  v.  Toler,  11  Wheat. 
258,  6:  468 
Cit€d  in  Allen  y.   Blunt,  2  Woodb.  ft  M.  152, 

Fed.  Cas.  No.  217 — Chicago  G.  W.  R.  Co.  y. 
Healy,  30  C.  C.  A.  17,  57  U.  8.  App.  513,  86 
Fed.  251 — Armour  y.  Pecker,  123  Mass.  147 
—Barge  Reaort  y.  Brooke,  10  Mo.  533— 
Stirk  y.  Hill.  31  Mo.  App.  109 — Poesseneck- 
er  V.  Weatherby,  16  Neb.  95,  19  N.  W.  599— 
State  T.  Hascall,  6  N.  H.  359 — Burnside  v. 
Grand  Trunk  R.  Co.  47  N.  H.  559,  93  Am. 
I*w.  474 — Schauber  y,  Jackson,  2  Wend.  52 — 
Robinson  y.  Yamell,  16  Tex.  387 — Beazley  y. 
benion,  40  Tex.  434 — Johnscm  v.  Granger, 
51  T*x.  46. 

3627.  A  general  exception  to  a  charge,  not 
directing  attention  to  particular  portions  ob- 
j«ted  to,  raiflea  no  question  for  review  by 
the  Supreme  Court.  Burton  v.  West  Jersey 
Ferry  Co.  114  U.  S.  474,  5  Sup.  Ct.  Rep.  960, 

29:  215 
Cited  in  Anthony   y.   Louisyille   ft   N.   R.   Co. 


132  U.  S.  173,  33  L.  ed.  302,  10  Sup.  Ct.  Rep. 
53— Van  Stone  y.  Stillwell  ft  B.  Mfg.  Co.  142 
U.  8.  135.  35  L.  ed.  964,  12  Sup.  Ct.  Rep. 
181 — Chateaugay  Ore  ft  Iron  Co.  y.  Blake, 
144  U.  8.  488,  36  L.  ed.  514,  12  Sup.  Ct  Rep. 
731— Holder  y.  United  States,  150  U.  8.  92, 
37  L.  ed.  1010,  14  Sup.  Ct.  Rep.  lO^McClel- 
lan  V.  Pyeatt.  1  C.  C.  A.  614,  4  U.  8.  App. 
319,  50  Fed.  687— Price  y.  Pankhurst,  8  C.  C. 
A.  551.  10  U.  8.  App.  497,  53  Fed.  313— -Walk- 
er y.  Windsor  Nat.  Bank,  5  C.  C.  A.  428.  5  U. 
8.  App.  423,  56  Fed.  78— Masonic  Ben.  Aaso. 
y.  Lyman,  9  C.  C.  A.  107,  18  U.  S.  App.  507. 
60  Fed.  500-— Thorn  y.  Plttard,  10  C.  C.  A. 
356,  8  U.  8.  App.  597,  62  Fed.  236 — St. 
Louis,  I.  M.  ft  8.  R.  Co.  y.  Spencer,  18  C.  C. 
A.  116.  36  U.  S.  App.  229,  71  Fed.  95 — 
Shelp  y.  United  States,  26  C.  C.  A.  576,  48 
U.  8.  App.  376,  81  Fed.  700 — Pittsburgh  ft 
W.  R.  Co.  y.  Thompson,  27  C.  C.  A.  341,  54 
U.  8.  App.  222,  82  Fed.  728— McCutcheon 
y.  Hall  Capsule  Co.  41  C.  C.  A.  496,  101 
Fed.  548 — Tracy  y.  Kggleston,  47  C.  C.  A. 
362,  108  Fed.  330 — Thomas  y.  Presbrey.  5 
App.  D.  C.  220— Black  y.  Lewiston,  2  Idaho. 
279,  18  Pac.  80— Ohio  ft  M.  R.  Co.  y.  Mc- 
Cartney, 121  Ind.  388,  23  N.  E.  258— Hall 
y.  Needles,  1  Ind.  Terr.  151,  38  8.  W.  671 
—Rhea  y.  United  States,  6  Okla.  257,  50 
Pac.  992— Morrill  y.  Palmer,  68  Vt.  17,  33  L. 
R.A.  417.  33  Atl.  829. 

3628.  A  general  exception  to  a  charge, 
which  does  not  direct  the  attention  of  the 
court  to  the  particular  portions  of  it  to 
which  objection  is  made,  raises  no  question 
for  review.  Holder  v.  United  States,  150  U. 
S.  91,  14  Sup.  Ct.  Rep.  10,  37:  1010 
Block  V.  Darling,  140  U.  S.  234,  11  Sup.  Ct. 

Rep.  832,  35:  476 

White  V.  Barber,  123  U.  S.  392,  8  Sup.  Ct, 

Rep.  221,  31:  243 

DUtinguished  In  Thom  y.  Plttard,  10  C.  C.  A. 

356,  8  U.  8.  App.  597,  62  Fed.  236. 

Cited  in  AlUs  y.  United  States,  155  U.  8.  123, 
39  L.  ed.  94,  15  Sup.  Ct.  Rep.  36 — Jones  y. 
East  Tennessee,  V.  ft  G.  R.  Co.  157  U.  8. 
683,  39  L.  ed.  858,  15  Sup.  Ct.  Rep.  719— 
Newport  News  ft  M.  Valley  Co.  y.  Pace,  158 
U.  8.  37,  39  L.  ed.  888,  15  Sup.  Ct.  Rep.  743 
— Thlcde  y.  Utah,  159  U.  8.  520,  40  L.  ed. 
243,  16  Sup.  Ct.  Rep.  62— B ram  y.  United 
States,  168  U.  8.  571,  42  L.  ed.  583,  18  Sup. 
Ct.  Rep.  183 — Van  Gunden  y.  Virginia  Coal 
ft  I.  Co.  3  C.  C.  A.  296,  8  U.  8.  App.  229. 
52  Fed.  840 — Price  y.  Pankhurst,  3  C.  C. 
A.  551,  10  U.  S.  App.  497,  53  Fed.  313 — 
Charleston  Ice  Mtg.  Co.  v.  Joyce,  4  C.  C.  A. 
370,  8  U.  8.  App.  809,  54  Fed.  334 — South- 
west Virginia  Improy.  Co.  y.  Frnri,  7  C.  C. 
A.  150,  8  U.  8.  App.  444,  58  Fed.  172— 
Masonic  Ben.  Asso.  y.  Lyman,  9  C.  C.  A. 
107,  18  U.  8.  App.  507,  60  Fed.  500— Vider 
y.  O'Brien,  10  C.  C.  A.  385,  18  U.  8.  App. 
711,  62  Fed.  327— St.  Louis,  I.  M.  A  8.  R. 
Co.  y.  Spencer,  18  C.  C.  A.  116,  36  U.  8.  App. 
229,  71  Fed.  05— Shelp  y.  United  States,  26 
C.  C.  A.  576,  48  U.  8.  App.  376,  81  Fed. 
700 — McCutcheon    y.    Hall    Capsule    Co.    41 

C.  C.  A.  496,  101  Fed.  548— Baggs  y.  Mar- 
tin, 47  C.  C.  A.  176,  108  Fed.  34 — South 
Penn.  Oil  Co.  y.  Latshaw,  49  C.  C.  A.  479, 
111    Fed.   599 — Hughes   y.    Heyman,   4    App. 

D.  C.  .451 — People  y.  Hart,  10  Utah,  206,  37 
Pac.  330 — People  y.  Thiede,  11  Utah,  281,  39 
Pac  837. 

3629.  The  part  of  the  charge  to  which 
the  exception  is  addressed  ought  to  be  dis- 
tinctly pointed  out.  Unless  that  is  done, 
the    exception    cannot    be    sustained    as    a 
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ground  for  reversing  the  judgment.  St  imp - 

son   V.  Westchester  R.  Co.   3   How.   553, 

11:722 

Washington  &  G.  R.  Co.  v.  Varnell,  98  U. 
S.  479,  25:  233 

First  Unitarian  Soc.  v.  Faulkner,  91  U.  S. 
415,  23: 283 

Beckwith  v.  Bean,  98  U.  S.  266,  25:  124 

Congress  &  E.  Spring  Co.  v.  Edgar,  99  U. 
.8.  645,  25:  487 

CUed  in  Phoenix  Mat.  L.  Ins.  Co  y.  Raddin, 
120  U.  S.  193,  30  L.  ed.  648,  7  Sup.  Ct. 
Rep.  500— Hicks  ▼.  United  States,  150  U.  S. 
458,  37  L.  ed.  1143.  14  Sup.  Ct.  Rep.  144— 
Lees  V.  United  States,  160  U.  8.  483.  87  L. 
ed.  1162,  14  Sup.  Ct.  Rep.  163— Walker  r. 
Collins.  8  C.  C.  A.  4,  19  U.  S.  App.  307,  59 
Fed.  73— Thorn  v.  Plttard,  10  C.  C.  A.  356, 
8  U.  S.  App.  697,  62  Fed.  236— Pittsburgh  & 
W.  R.  Co.  ▼.  Thompson,  27  C.  C.  A.  341,  54 
U.  S.  App.  222,  82  Fed.  728 — Columbus 
Constr.  Co.  y.  Crane  Co.  41  C.  C.  A.  191, 
101  Fed.  66— Cass  County  t.  Gibson,  46  C. 
C.  A.  846,  107  Fed.  367 — Strong  v.  District 
of  Columbia,  1  Mackey,  266 — District  of  Co- 
lumbia V.  Baltimore  &  P.  R.  Co.  1  Mackey, 
330 — Langdon  r.  E^ans,  8  Mackey,  17 — Bal- 
timore &  P.  R.  Co.  T.  Goiway,  6  App.  D.  C. 
169 — Armour  v.  Pecker,  128  Mass.  147 — Peo- 
ple T.  Hart,  10  Utah,  206,  37  Pac.  330 — ^Peo- 
ple V.  Berlin,  10  Utah,  44,  86  Pac  199. 

3630.  One  general  exception  at  the  end  of 
a  series  of  instructions  to  the  giving  of  such 
instructions,  and  each  of  them,  is  insuffi- 
cient. HoUoway  v.  Dunham,  170  U.  S.  615, 
18  Slip.  Ct.  Rep.  784.  42:  1165 
Cited  in  National  Cash-Register  Co.  t.  Leiand, 

37  C.  C.  A.  377,  94  Fed.  506 — McCutcheon 
T.  Hall  Capsule  Co.  41  C.  C.  A.  496.  101 
Fed.  548 — Columbus  Constr.  Co.  v.  Crane 
Co.  41  C.  C.  A.  193,  101  Fed.  58— Hindman 
▼.  First  Nat.  Bank,  57  L.R.A.  113,  60  C.  C. 
A.  626,  112  Fed.  934. 

3631.  Although  the  exceptions  fail  to  point 
out  as  erroneous  any  special  part  of  the 
charge  which  was  given,  yet  it  is  suffi- 
cient, where  the  errors  of  the  charge  are 
apparent,  and  there  is  no  reason  to  sup- 
pose they  were  inadvertent,  or  might  have 
been  corrected  if  specified  by  counsel  in 
time.  Memphis  &  C.  R.  Co.  v.  Reeves,  10 
Wall.  176,  19:  909 
Cited  in  Snyder  v.  Yiola  MIn.  &  Smelting  Co. 

3  Idaho  30,  26  Pac.  127 — Adams  Exp.  Co.  v. 
Jackson,  92  Tenn.  333,  21  S.  W.  666. 

3632.  An  exception  to  a  whole  paragraph 
of  a  charge  is  sufficient  where  the  subject 
of  the  paragraph  is  the  single  one  of  the 
proper  effect  to  be  given  to  evidence  of  de- 
fendant's good  character.  Edgington  v. 
United  States,  164  U.  S.  361,  17  Sup.  Ct. 
Rep.  72,  41 :  467 
Cited  in  Felton  y.  Newport,  34  C.  0.  A.  473, 

92   Fed.  474. 

3633.  An  objection  to  an  instrnction, 
which  does  not  intimate  that  it  may  coerce 
the  jury,  will  not  raise  that  question  on 
writ  of  error.  Allis  v.  United  States,  155 
U.  S.  117,  15  Sup.  Ct.  Rep.  36,  39:  91 
Cited  in  Thiede  v.  Utah,  159  U.  S.  620,  40  L. 

ed.  243,  16  Sup.  Ct  Rep.  62 — Sbelp  v.  Unit- 
ed States,  26  C.  C.  A.  576,  48  U.  S.  App. 
876,  81  Fed.  700— People  v.  Thlede,  11  UUh, 
I'ttl,   39  Pac.  837. 


3634.  No  exception  can  be  taken  im  any 
theory  announced  by  the  court,  unless  the 
theory  of  the  court  be  expressed  in  particu- 
lar language,  and  the  exception  be  taken 
to  such  language.  Bogk  v.  Gmasert,  149  U. 
S.  17,  13  Sup.  a.  Rep.  738,  87:  «31 

3635.  Exceptions,  sufficient  to  sustain  a 
writ  of  error,  must  be  to  the  points  ruled 
by  the  court,  and  not  to  the  charge  as  pub- 
lished at  length.  Stimpson  v.  Westchester 
R.  Co.  4  How.  380,  11:  1020 

3636.  A  general  exception  taken  to  the 
instructions  of  the  coiurt  is  sufficient,  "when 
the  instructions  embody  nothing  more  than 
the  reasons  which  induced  the  court  to 
direct  a  verdict  and  submitted  no  fact  for 
the  determination  of  the  jury,  and  where 
the  bill  of  exceptions  contains  all  the  evi 
dence  and  sets  forth  the  exceptions  reserved 
to  the  admission  of  testimony.  Krvan  v. 
Kennett,  113  U.  S.  179,  5  Sup.'Ct.  Rep.  407. 

28:  908 

8637.  A  simple  exception  to  an  instruc 
tion  that  a  passenger  was  not  guilty  of 
contributory  negligence,  unless  he  knew  of 
the  danger  in  time  to  get  out  and  avoid  the 
injury,  by  remaining  in  a  caboose  after  the 
train  broke  loose  and  the  conductor,  who 
had  sent  back  to  flag  another  train,  had 
told  him  it  was  following  and  he  had  better 
watch  out  for  it,  and,  if  he  saw  it,  to  get 
out  of  the  way, — is  too  general.  Newport 
News  &  M.  V.  Co.  ▼.  Pace,  158  U.  S.  36,  15 
Sup.  Ct.  Rep.  743,  39 :  887 

3638.  A  general  exception  to  a  charge 
covering  a  number  of  the  elements  of  dam- 
ages in  a  negligence  suit  does  not  cover 
the  specific  objection  that  the  language  of 
the  court  permitting  a  recovery  for  a  pecun- 
iary loss  directly  resulting  from  the  injurj 
would  allow  the  infant  plaintiff  to  recover 
compensation  for  his  time  before  as  well  as 
after  he  had  reached  his  majority,  although, 
during  infancy,  his  father  is  entitled  to  re- 
cover any  wages  he  may  earn.  McDermott 
V.  Severe,  202  U.  S.  600,  26  Sup.  Ct.  Rep. 
709,  50:  11^ 

3639.  If  there  is  a  conflict  of  the  law  aa 
laid  down  by  the  court  and  that  reqaeated 
by  a  party's  prayer  for  instruction,  the 
correctness  of  the  charge  of  the  court  is 
raised  by  the  exceptions  to  that  charge. 
Iron  Silver  Min.  Co.  v.  Cheesman,  118  u. 
S.  629,  6  Sup.  Ct.  Rep.  481,  29:  712 

Editorial  note. 
Exceptions  to  instructicma  89:  868 

Instrnctlona  refused. 

3639a.  A  general  exception  to  a  refuaal  to 
charge  is  unavailing,  where  the  requested 
instruction,  although  correct  in  psrt,  waa 
erroneous  as  a  whole.  Texas  &  P.  R.  Go 
V.  Humble,  181  U.  S.  67,  21  Sap.  Ct.  Bep. 
526,  45:  747 

Cited  In  McDermott  v.  Severe*  25  App.  D.   c. 

290. 


3640.  A  general  exception  to  the  rei 
of  t)ie  trial  court  to  give  requested  instruc- 
liu:i!j  to  the  jury  is  not  good  where  any  oaie 
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of  the  instructiona  is  bad.    Union  Ins.  Co.  v. 
Mnith,  124  U.  S.  405,  8  Sup.  Ct.  Rep.  534, 

31:497 
Vited  In  Hodson  v.  Charleston,  C.  &  C.  R.  Co. 

^  Ped.  259— Thorn  v.  Plttard,  10  C.  C.  A. 

357,  8  U.  8.  App.  597,  62  Fed.  237. 

3641.  A  single  exception  to  a  refusal  of 
the  court  to  charge  eighteen  special  instruc- 
tions requested  to  the  jury,  is  not  sufficient. 
Chatraugaj  Ore  &  Iron  Co.  v.  Blake,  144  U. 
S.  476,  12  Sup.  Ct.  Rep.  731,  36:  510 
Cited  In  Holder  v.  United  States,  160  U.  8.  92, 

37  L.  ed.  1010,  14  U.  8.  App.  10— -Masonic 
Ben-  A8S0.  v.  Lyman,  9  C.  C.  A.  107,  18  U. 
3.  App.  507,  60  Fed.  500 — McCutcheon  y. 
Hall  Capsule  Co.  41  C.  C.  A.  496,  101  Fed. 
548 — Repaano  Chemical  Co.  r.  Victor  Hard- 
wire Co.  42  C.  C.  A.  108,  101  Fed.  950— 
Ba«*  ▼.  Martin,  47  C.  C.  A.  176,  108  FSd. 
34— Great  Western  Blerator  Co.  v.  White, 
56  C.  C.  A.  392,  118  Fed.  410— Birmingham 
T.  Pettlt,  21  D.  C.  218. 

3642.  A  general  exception  taken  to  the 
refusal  of  a  series  of  instructions  will  not 
be  considered  if  any  one  of  the  propositions 
is  unsound.  Union. P.  R.  Co.  v.  Callaghan, 
161  U.  S.  91,  16  Sup.  a.  Rep.  493,  40:  628 
Thiede  v.  UUh,  159  U.  8.  510,  16  Sup.  Ct. 

Rep.  62,  40:  237 

Newport  News  &  M.  Valley  Co.  v.  Pace, 
158  U.  S.   36,   15  Sup.  Ct.  Rep.   743, 

39:  887 
Cited  Id  Thiede  r.  Utah,  159  U.  S.  520,  40  L. 
ed.  243,  16  Sup.  Ct.  Rep.  62 — Linehan  E. 
Transfor  Co.  v.  Morris,  30  C.  C.  A.  576, 
51)  U.  8.  App.  718.  87  Fed.  128— Columbus 
Conatr.  Co.  ▼.  Crane  Co.  41  C.  C.  A,  193, 
101  ii'pd.  58— Cass  County  v.  Gibson,  46  C. 
<".  A.  345,  107  Fed.  866— Southern  P.  Co.  v. 
Hetser,  1  L.B.A.(N.S.)  298,  68  C.  C.  A.  39, 
i:?5  Fed.  285— State  v.  Haworth,  24  Utah, 
424,  68  Pac.  155. 

3543.  A  judgment  will  not  be  reyersed 
dpon  a  general  exception  to  the  refusal  of 
the  court  to  grant  a  series  of  instructions 
presented  as  one  request,  because  there  hap- 
|Mii  to  be  in  the  series  some  wliich  ought 
to  have  lieen  given.  Harvey  v.  Tyler.  2 
Wall.  328,  17:  871 

Worthington  v.   Mason,   101  U.  S.   149, 

25:848 

Moulor  v.  American  L.  Ins.  Co.  Ill  U.  S. 

335,  4  Sup.  Ct.  Rep.  466,  28:  447 

DitHnffui9hed   In    Boyle    v.   Northwestern    Mut. 

Belief  Asso.  95  Wis.  318,  70  N.  W.  851. 
died  iQ  Block  v.  Darling,  140  U.  S.  239,  85  L. 
ed.  478,  11  Sup.  Ct.  Kep.  832— Bopk  v.  Gaa- 
■ert,  149  U.  S.  26,  37  L.  ed.  636,  13  Sup.  Ct. 
Rep.  788— A  His  v.  United  States,  155  U.  S. 
122,  39  L.  ed,  93,  15  Sup.  Ct.  Rep.  86 — 
Baltimore  A  P.  R.  Co.  v.  Mackey,  157  U.  S. 
»2,  39  L.  ed.  631,  15  Sup.  Ct.  Rep.  491— 
Van  Qunden  v.  Virginia  Coal  &  I.  Co.  3  C. 
C  A  296,  8  U.  S.  App.  229,  52  Fed.  841— 
Price  v.  Pankhurst.  3  C.  C.  A.  551,  10  U. 
S.  App.  497,  53  Fed.  313 — Hudson  v.  Charles- 
ton. C.  A  C.  B.  Co.  55  Fed.  259 — St.  Louis, 
L  M.  ft  S.  B.  Co.  V.  Spencer,  18  C.  C.  A. 
116,  36  U.  S.  App.  229,  71  Fed.  95^Pltts- 
Irargh  ft  W.  R.  Co.  v.  Thompson,  27  C.  C.  A. 
341,  54  U.  8.  App.  222,  82  Fed.  728— Blr- 
nUngbam  v.  Pettlt,  21  D.  C.  218. 

3644.  A  general  exception  taken  to  the  re- 
fusal of  a  series  of  instructions  taken  to- 


gether, and  constituting  a  single  request,  is 
improper,  and  will  not  be  considered  if  any 
one  of  the  propositions  be  unsound.  Bogk  v. 
Gassert,  149  U.  S.  17,  13  Sup.  Ct.  Rep.  738, 

37:  631 
Oited  in  Hicks  v.  United  States,  150  U.  S.  459, 
87  L.  ed.  1144,  14  Sup.  Ct.  Rep.  144— Chica- 
go, M.  ft  St.  P.  R.  Co.  T.  Lowell,  151  U.  S. 
.  221,  38  L.  ed.  137,  14  Sup.  Ct.  Rep.  281— 
Newport  News  ft  M.  Valley  Co.  v.  Pace,  158 
U.  S.  38,  39  L.  ed.  888,  15  Sup.  Ct.  Rep.  743 
—Thiede  v.  Utah,  159  U.  S.  520,  40  L.  ed. 
242,  16  Sup.  Ct.  Rep.  62 — Bram  v.  United 
States,  168  U.  S.  571,  42  L.  ed.  583,  18  Sup. 
Ct  Bep.  188 — Shelp  r.  United  SUtes,  26  C. 
C.  A.  576,  48  U.  S.  App.  S76,  81  Fed.  700— 
Pittsburgh  &  W.  B.  Co.  v.  Thompson,  27  C. 
C.  A.  341,  54  U.  S.  App.  222,  82  Fed.  728— 
Cass  County  v.  Gibson,  46  C.  C.  A.  345,  107 
Fed.  366 — Hindman  r.  First  Nat.  Bank,  57 
L.B.A.  118,  50  C.  C.  A.  626,  112  Fed.  934 — 
Bean- Chamberlain  Mfg.  Co.  v.  Standard 
Spoke  ft  Nipple  Co.  65  C.  C.  A.  204,  131  Fed. 
218— Rhea  v.  United  States,  6  Okla.  257,  50 
Pac.  992. 

3645.  An  exception  to  the  "refusal  and 
charge  of  the  court,"  where  the  whole  charge 
is  contained  in  the  bill  of  exceptions,  and 
the  record  shows  that  six  instructions  were 
asked,  of  which  two  were  given,  one  declined, 
and  the  others  declined  except  as  covered  by 
the  general  charge, — is  insufficient  Jones  v. 
East  Tennessee,  V.  &  G.  R,  Co.  157  U.  S.  682, 
15  Sup.  Ct  Rep.  719,  39:  856 
Cited  in   Newport   News   ft   M.   Valley    Co.   v. 

Pace,  158  U.  S.  37,  39  L.  ed.  888,  15  Sup. 
Ct.  Rep.  743— Shelp  v.  United  States,  26  C. 
C.  A.  576,  48  U.  S.  App.  376,  81  Fed.  700. 

3646.  It  is  not  a  valid  objection  that  the 
exception  does  not  point  out  to  the  refusal  of 
which  instruction  it  is  taken,  where  the  in- 
structions prayed  by  defendant  were  not  of- 
fered as  a  whole  but  each  one  for  itself,  and 
the  action  of  the  court  in  refusing  them  to 
which  exception  is  taken,  may  be  fairly 
held  to  mean  each  of  them.  Memphis  &  C. 
R.  Co.  v.  Reeves,  10  Wall.  176,  19:  909 

3647.  An  exception  to  the  refusal  to  give 
a  requested  instruction  is  sufficient  to  raise 
the  question  of  the  propriety  of  that  portion 
of  the  general  charge  which  affirms  the  con- 
trary of  such  request.  Connecticut  Mut.  L. 
Ins.  Co.  V.  Hillmon,  188  U.  S.  208,  23  Sup. 
Ct.  Rep.  294,  47:  446 

3648.  A  party  cannot  assign  for  error  the 
refusal  of  an  instruction  to  which  he  has 
not  a  right  to  the  full  extent  as  stated,  and 
in  its  precise  terms.  The  court  is  not  bound 
to  give  a  modified  instruction  varying  from 
the  one  prayed.  Catts  v.  Phalen,  2  How. 
376,  11:306 
Oited  in  HafQn  v.  Mason,  15  Wall.  674,  21  L. 

ed.  197 — Spurr  v.  United  States,  31  C.  C.  A. 
207,  59  U.  S.  App.  663,  87  Fed.  706. 

Modifl  elation. 

3649.  An  exception  to  the  modification  by 
the  court,  in  its  general  charge,  of  a  particu- 
lar proposition  submitted  by  one  of  the  par- 
ties, without  stating  specifically  the  modi< 
fication  to  which  objection  is  made,  is  too 
vague  and  indefinite.     Connecticut  Mut.  L. 
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Ins.  Co.  V.  Union  Trust  Co.  112  U.  S.  250, 
5  Sup.  Ct.  Rep.  119,  28:  708 

Cited  In  Black  v.  Lewiston,  2  Idaho,  270,  13 
Pac.  80. 

4.  To    Report   of   Maater,    Referee,    or 
Commissioner. 

Review  of  Findings  of,  see  infra,  Vlil.  1,  4. 
Exceptions  and  Objections  to  Master's  Re- 
port Generally,  see  Reference,  V.  e. 

3650.  An  objection  to  a  master's  report 
must  be  specific.  Foster  v.  Goddard,  1  Black, 
506,  17: 228 
Boogher  v.  New  York  L.  Ins.  Co.  103  U.  S. 

90,  26: 310 

3651.  An  exception  to  a  master's  report 
should  distinctly  point  out  the  conclusion  of 
the  master  which  it  seeks  to  reverse.  Then 
it  brings  up  for  examination  all  questions 
ot  fact  and  law  arising  upon  the  report  of 
the  master  relative  to  that  subject.  Foster 
V.  Goddard,  1  Black,  506,  17:  228 
Cited  in  Jones  v.  Lamar,  39  Fed.  586 — Fidelity 

Ids.  &  S.  D.  Co.  y.  Shenandoah  Iron  Co.  42 
Fed.  374 — Central  Trust  Co.  v.  Wabash,  St. 
L.  &  P.  R.  Co.  57  Fed.  444 — Hayes  v.  Ham- 
mond. 162  III.  136.  44  N.  B.  422— Holing  v. 
Farwell,  33  111.  App.  241. 

3652.  The  Supreme  Court  cannot  notice 
exceptions  taken  to  a  master's  report  when 
based  on  facts  not  apparent  on  the  face  of 
the  proceedings,  and  not  supported  by  af- 
fidavit or  otherwise.  Story  v.  Livingston,  13 
Pet.  359,  10:  200 

3653.  Where  a  referee  appointed  under  a 
state  statute  authorizing  the  reference,  in 
all  civil  cases,  of  all  issues  of  fact,  if  one 
of  the  propositions  excepted  to  in  a  mass  in 
the  referee's  report  is  correct,  the  excep- 
tion will  not  be  good.  Boogher  v.  New  York 
L.  Ins.  Co.  103  U.  S.  90,  26:  310 

3654.  Where  the  matter  referred  to  the 
master  involves  matters  of  account,  the 
items  admitted  or  rejected  should  be  stated 
in  his  report  to  the  mferior  court,  so  that 
exceptions  may  be  taken  there  to  the  partic- 
ular items  or  class  of  items;  and  the  case 
should  be  brought  to  this  court  on  the  rul- 
ings by  the  circuit  court  upon  the  excep- 
tions.    Ranson  v.  W^inne,  18  How.  295, 

15:  388 

Cited  in  Nims  v.  NIms,  20  Fla.  211 — Craig  v. 

McKlnney,  72    111.   315 — Newcomb  v.   White. 

6  N.  M.  438.  23  Pac.  671— Hnnly  v.  Potts, 

52  W.  Va.  270,  43  S.  B.  218. 

Admiralty  cases. 

3655.  Exception  that  a  commissioner  in 
the  admiralty  had  no  evidence  to  justify  his 
finding,  without  a  report  of  the  facts,  is  too 
indefinite  to  be  considered  in  the  absence 
of  a  report  of  the  facts.  La  Tourette  v.  Bur- 
ton  (The  Commander-in-chief),  1  Wall.  43, 

17:  609 

Distinguished  In  The  Paquete  Habana,  189  U. 

S.  466,  47  L.  ed.  904,  23  Sup.  Ct.  Rep.  593. 

Cited  in  The  Beaver.  8  Ben.  505,  Fed.  Cas.  No. 
1,200 — Harris  v.  Wheeler,  8  Blatchf.  2,  Fed. 
Cas.  No.  6.129— The  John  H.  Starln,  116 
Fed.  434— Mcrritt  &  C.  Derrick  &  Wrecking 


Co.  V.  North  German  Lloyd,  120  Fed.  19 — 
The  Walontha,  122  Fed.  722 — ^The  Thomas 
M.  Parsons,  129  Fed.  972 — Merritt  ft  C.  Der- 
rick h  Wrecking  Co.  v.  Morris  ft  C.  Dredgias 
Co.  132  Fed.  154 — ^Huling  v.  Farwell,  83  111. 
App.  241. 

3656.  An  exception  to  the  report  of  a  com- 
missioner in  the  admiralty  that  witnesses 
were  admitted  to  testify  who  were  not  com- 
petent, is  without  merit,  where  the  names 
of  the  witnesses  are  not  given  nor  is  it 
stated  why  they  were  inoompetent  nor  what 
their  testimony  was.  La  l^urette  y.  Bur- 
ton  (The  Commander-in-chief),  1  Wall.  43, 

17:609 

3657.  An  exceptionn  to  the  findings  of  a 
commissioner  as  to  the  damages  to  be  award- 
ed the  claimants  of  vessels  unlawfully  cap- 
tured as  prize  of  war,  on  the  ground  that 
they  were  not  warranted  b^  the  evidence,  is 
sufficient  to  open  the  question  as  to  whether 
or  not  such  damages  were  excessive,  where 
all  the  evidence  is  attached  to  the  commis- 
sioner's report.  United  States  y.  The  Pa- 
quete Habana  (The  Paquete  Habana),  189 
U.  S.  453,  23  Sup.  Ct.  Rep.  593,  47:  900 
Cited  In  Merritt  ft  C.  Derrick  ft  Wrecking  Co. 

V.  Morris  ft  C.  Dredging  Co.  132  Fed.  IM. 

3658.  Exceptions  to  the  master's  report  of 
the  amount  due  libellant  but  stating  no  ac- 
count, that  it  was  excessive,  that  no  work 
entitling  him  to  a  decree  had  been  proved, 
that  he  was  not  entitled  to  any  decree  under 
Uie  pleadings,  and  that  there  was  error  in 
admitting  evidence,  are  too  general  for  con- 
sideration on  appeal.  Simpson  v.  Baker 
(The  Potomac),  2  Black,  581,  17:268 

b.  Necensity  for  Exception, 

Reviewability  of  Questions  not  Raised  Be- 
low, see  infra,  VIII.  j. 
Necessity  of  Bill  of  Exceptions,  see  supra, 

V.  8,  2. 
Necessity  of  Signing,  Sealing,  and  Settling 

Bill    of   Exceptions,   see    supra,    3508- 

3515. 
Necessity  of  Showing  Taking  of,  by  Record, 

see  supra,  3194. 
Questions    of    Juridiction    for    Purpose   of 

Certification,  see  Cases  Certified,  52. 
Inquiry  as  to  its  own  Jurisdiction  by  Court 

Sua  Sponte,  see  Courts,  I.  b,  2,  V.  9, 

1,  ^ 
See    also    infra,    3720,    4196,    4858,    4864) 
Grand  Jury,  13. 

3659.  Errors  appearing  on  the  face  of  the 
record  may  be  considered,  although  not  ex- 
cepted to.  Murray  v.  The  Charming  Betsv, 
2  Cranch,  64,  2:  208 
Himely  y.  Rose,  5  Cranch,  313,  3:  111 

3660.  An  exception  to  the  opinion  of  the 
court  in  relation  to  an  order  is  only  neces- 
sary Y^hen  the  alleged  error  could  not  other- 
wise appear  upon  the  record.  Maeker  v. 
Thomas,  7  Wheat.  530,  5:  515 
Cited  in  Dorman  v.  Bif?elow,  1  Fla.  296 — Dan- 
bar  T.  HolliDshead.  10  Wis.  507. 

3661.  Errors  not  excepted  to  on  trial  wfll 
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not  be   considered    on    appeal.    Hanna    v.  * 
Maaa,  122  U.  S.  24,  7  Sup.  Ct.  Rep.  1055, 

30:  1117 
Cit€d    In    Swofford    Bros.    Dry    Goods    Co.    v. 

Smith-McCord   Dry   GoodB   Co.   1    Ind.   Terr. 

327.  87  8.  W.  103. 

3662.  An  objection  at  the  trial  must  be 
insisted  upon  by  way  of  exception  if  it  is 
to  be  available  on  appeal.  Walton  v.  Unit- 
ed States,  9  Wheat.  651,  6:  182 
Cited  in  Frank  ▼.  State,  40  Ala.  18 — Gordon  ▼. 

Byan,  1  J.  J.  Marsh.  61. 

366o.  An  exception  is  necessary  to  the  re- 
view of  an  objection  which  was  overruled. 
Newport  News  &  M.  V.  Co.  158  U.  S.  36,  15 
Sup.  Ct.  Kcp.  743,  39:  887 

Cita     in    Swofford    Bros.    Dry    Goods    Co.    v. 

Smlth-McCord  Dry   Goods  Co.    1   Ind.   Terr. 

327.  37  8.  W.  103. 

3663a.  The  judgment  of  the  circuit  court 
wir  be  affirmed,  wher**  no  bill  of  exceptions 
was  taken  during  the  progress  of  the  trial. 
Bank  of  New  Orlean  v.  Caldwell,  154  U.  S. 
592  Appx.  14  Sup.  Ct.  Rep.  1171,      21:  305 

3664.  A  ruling  of  the  trial  judge  is  not 
ground  for  error,  where  no  exception  was 
taken  to  the  decision.  Garrard  v.  Reynolds, 
4  How.  123,  11:903 
Cited  Id  Summerall  r.  Thorns.  8  Fla.  814. 

3665.  Where  no  sufficient  exception  is  tak- 
en to  a  ruling  of  the  court,  it  will  not  be 
passed  upon.  'Benson  v.  United  States,  146 
U.  S.  325,  13  Sup.  Ct.  Rep.  60,  36:  991 
Cited  In  Price  ▼.  United  States,  14  App.  D.  C. 

404. 

3S66.  The  judgment  will  be  affirmed  in  the 
Supreme  Court  of  the  United  States,  on  a 
record  containing  no  exceptions  to  the  nil* 
ings  of  the  court  on  the  trial,  and  where  the 
only  finding  is  a  general  one.  British  Queen 
Min.  Co.  V.  Baker  Silver  Min.  Co.  139  U. 
S.  222,  il  Sup.  Ct.  Rep.  523,  35:  147 

Cited  In  Moller  ▼.  United  States,  6  C.  C.  A. 
464,  13  U.  S.  App.  472,  57  Fed.  495— Rhodes 
T.  United  States  Nat.  Bank,  34  L.R.A.  744, 
13  C.  C.  A.  614,  24  U.  S.  App.  607.  66  Fed. 
515 — Say  ward  v.  Dexter,  H.  ft  Co.  19  C.  C. 
A.  186,  44  U.  8.  App.  376,  72  Fed.  769— 
Wesson  V.  Saline  County,  20  C.  C.  A.  228, 
34  U.  S.  App.  680,  73  Fed.  918 — Austin  v. 
Hamilton  Coanty,  22  C.  C.  A.  130,  46  U. 
8.  App.  260,  76  Fed.  210— O'Hara  v.  Mobile 
ft  O.  R,  Co.  22  C.  C.  A.  614,  40  U.  S.  App. 
471,  76  Fed.  720— Daube  v.  Philadelphia  ft 
R.  Coal  ft  I.  Co.  23  C.  C.  A.  422,  46  U.  S. 
App.  591,  77  Fed.  716 — Evans  v.  Kister,  35 
C.  C.  A.  33.  92  Fed.  832— State  Nat.  Bank 
T.  Smith,  36  C.  C.  A.  416,  94  Fed.  609— 
Wrijcht  ▼.  Bragg,  37  C.  C.  A.  576,  96  Fed. 
731— Eli  Min.  ft  Land  Co.  v.  Carleton,  47 
C.  C.  A.  167,  108  Fed.  25 — Corliss  v.  Pulas- 
ki Coanty,  53  C.  C.  A.  508,  116  Fed.  200. 

3667.  Where  there  are  no  exceptions  in  the 
record,  and  the  only  error  assigned  is  that 
the  court  erred  in  not  giving  jud^rment  in 
favor  of  the  plaintiff  and  the  pleadings  and 
findings  fully  sustain  the  judgment,  it  will 
he  affirmed.  "  Egan  v.  Clasbey,  137  U.  S.  654. 
11  Sup.  Ct.  Rep.  231,  34:  822 

3668.  An  objection  will  not  be  reviewed, 
where  the  record   shows  that  no  exception 


was  taken  at  the  time  to  the  ruling  objected 
to.     Poole  V.  Fleeger,  11  Pet.  185,       9:  680 
Cited  in  Carr  v.  Gale,  3  Woodb.  ft  M.  60,  Fed. 
Cas.  No.  2,435. 

3669.  The  ruling  of  the  trial  court  on  a 
matter  of  law  should  be  brought  up  by  an 
appropriate  exception,  and  should  not  be 
mixed  up  with  the  supposed  conclusions  of 
the  court  in  matters  of  fact  where  the  trial 
has  been  without  a  jury.  Hyde  v.  Booraem, 
16  Pet.  169,  10:  925 
Cited  in  United  States  v.  King,  7  How.  866,  12 

L.  ed.  948 — Prentice  v.  Zane,  8  How.  486, 
12  L.  ed.  1167 — Mercantile  Mnt.  Ins.  Co.  v. 
Folsom,  18  Wall.  249.  21  L.  ed.  833— Jef- 
fries V.  Mutual  L.  Ins.  Co.  110  U.  S.  309,  28 
L.  ed.  157,  4  Sup.  Ct.  Rep.  8 — Clement  v. 
Phoenix  Ins.  Co.  7  Blatchf.  66,  Fed.  Cas. 
No.  2,882. 

3670.  Where  the  record  upon  writ  of  er- 
ror, in  a  cause  in  which  a  stipulation  al- 
lowed a  verdict  except  as  to  amount  of  dam- 
ages, shows  no  exception  to  rulings  on  the 
trial,  nor  to  the  report  upon  assessment,  nor 
to  any  ruling  of  the  court  in  relation  to  it, 
there  is  nothing  to  be  reviewed.  Weed  v. 
Crane,  154  U.  S.  570  Appx.  and  14  Sup.  Ct. 
Rep.  1215,  19:  712 

3671.  Review  of  a  judgment  of  a  state 
court  on  a  trial  without  a  jury  may  be  had 
where  a  Federal  question  was  presented,  in 
spite  of  the  lack  of  exceptions,  where  the 
court  found  the  facts,  and  the  points  in 
controversy  appear  in  the  judgment  through 
the  statement  by  the  court  of  its  motives  for 
the  judgment  rendered.  Craig  v.  Missouri, 
4  Pet.  410,  7:  903 
Cited  in  United   States  v.   King,   7  How.  853, 

12  L.  ed.  943 — Weems  v.  George,  13  How. 
197,  14  L.  ed.  110 — Mercantile  Mut.  Ins.  Co. 
V.  Folsom,  18  Wall.  249,  21  L.  ed.  833— Mar- 
tlnton  y.  Fairbanks,  112  U.  S.  675,  28  L.  ed. 
864,  5  Sup.  Ct.  Rep.  321 — Lynch  v.  Grayson, 
7  N.  M.  34,  32  Pac.  149. 

3671a.  Refusal  to  quash  a  venire  because 
the  jurors  were  not  summoned  for  the  trial 
of  a  particular  case  is  not  ground  of  er- 
ror, where  there  does  not  appear  to  have 
been  any  irregularity  in  summoning  and 
impaneling  the  jury,  and  no  exception  was 
taken  to  it  as  impaneled.  Anderson  v.  Unit- 
ed States,  170  U.  S.  481,  18  Sup.  Ct.  Rep. 
689,  42:  1116 

To  evidence. 

Necessity    of    Bill    of    Exceptions,    see 

supra,  3449-3452. 
Necessity   of   Showing  by   Record,    see 

supra,  3201. 
Reviewability  of  Questions  not  Raised 

Below,  see  infra,  VIII.  j,  6. 
See  also  supra,  3391,  3392. 

3672.  Evidence  is  not  before  the  Supreme 
Court  for  consideration,  where  no  exception 
was  taken  to  its  competency  or  sufficiency. 
Pennock  v.  Dialogue,  2  Pet.  1,  7:  327 

3673.  On  appeal  from  a  judgment  of  a  ter- 
ritorial court,  in  the  absence  of  exceptions 
to  rulings  on  admission  or  rejection  of  tes- 
timony, the  Supreme  Court  of  the  United 
States  can  decide  only  the  question  of  the 
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sufficiency  of  the  facts  found  to  sustain  the 

judgment.    Gildersleeve  ▼.  New  Mexico  Min. 

Co.  161  U.  S.  673,  16  Sup.  Ct.  Rep.  663, 

40:812 

Oited  In  Harrison  v.  Perea,  168  U.  8.  823.  42 
L.  ed.  482,  18  Sup.  Ct.  Rep.  129 — Marshall 
y.  Bartl8«  172  U.  S.  635,  43  L.  ed.  581,  19 
8np.  Ct.  Rep.  290 — ^Thompson  r.  Ferry,  180 
U.  8.  484,  45  L.  ed.  633,  21  Sup.  Ct.  Rep. 
463. 

3674.  On  the  trial  of  a  cause  before  a 
jury,  an  objection  made  and  overruled  as 
to  the  admission  of  evidence,  if  no  exception 
be  taken,  is  waived.  Poole  v.  Fleeger,  11 
Pet.  185,  9:  680 
United  States  v.  Breitling,  20  How.  252, 

15:  900 
Cited  in  Turner  v.  Tates,  16  How.  29,  14  L. 
ed.  831 — Coffee  v.  Groover,  123  U.  S.  9,  31 
L.  ed.  55,  8  Sup.  Ct.  Rep.  1 — Tucker  v.  Unit- 
ed States,  151  U.  S.  170,  38  L.  ed.  115,  14 
Sup.  Ct  Rep.  299 — Newport  News  &  M.  Val- 
ley Co.  V.  Pace,  158  U.  S.  37,  39  L.  ed.  888, 
15  Sup.  Ct.  Rep.  743 — Troy,  Iron  &  Nail 
Factory  v.  Coming,  6  Blatchf.  331,  8  Fisher, 
Pat.  Caa.  501,  Fed.  Cas.  No.  14,196 — Ex 
parte  Nelson,  62  Ala.  382— Studstill  v.  State, 
9  Ga.  14 — ^Territory  v.  O'Donnell,  4  N.  M. 
210,  12  Pac.  V43— Padllla  v.  Territory,  8  N. 
M.  564,  46  Pac.  1120 — ^Ah  Lep  v.  Gong  Choy, 
18  Or.  210,  9  Pac.  488— Smith  v.  United 
States,  1  Wash.  Terr.  271 — ^Nadenboasch  v. 
Sharer,  2  W.  Va.  295. 

3675.  Where  no  exceptions  are  made  to 
the  admission  of  a  deed  in  evidence,  objec- 
tions to  its  execution  are  not  before  the  ap- 
pellate court.  Stoddard  •  v.  Chambers,  2 
How.  284,  1 1 :  269 
Cited  in  DeSobry  v.  Nicholson,  3  Wall.  423,  18 

L.  ed.  264 — ^Alexander  v.  United  States,  138 
U.  S.  355,  84  L.  ed.  056,  11  Sup.  Ct.  Rep. 
350 — Price  v.  United  States,  14  App.  D.  C. 
404. 

3676.  The  Supreme  Court  cannot  consider 
an  exception  to  the  admission  of  testimony 
as  actually  taken,  or  as  not  abandoned, 
where  no  exception  is  prayed  by  the  party 
or  signed  by  the  judge,  although  the  party's 
attorney  objected  to  the  question,  and  said 
that  he  excepted  to  the  opinion  of  the 
court.  Scott  V.  Lloyd,  9  Pet.  418,  9:  178 
Cited  In  Hanna  v.  Mass,  122  U.  8.  26,  30  L.  ed. 

1118,  7  Sup.  Ct.  Rep.  1055 — Baltimore  & 
P.  R.  Co.  v.  Fitzgerald,  2  App.  D.  C.  507 — 
Coker  v.  Hayes,  16  Fla.  372— McKown  v. 
Powers,  86  Me.  295,  29  Atl.  1079— Elllcott 
V.  Martin,  6  Md.  517,  61  Am.  Dec.  327— 
Smith  V.  Lloyd,  16  Qratt.  311 — ^Fry  v.  Les- 
lie, 87  Va.  275,  12  S.  B.  671— Trumbo  v. 
City  Street  Car  Co.  89  Va.  781,  17  S.  B. 
124 — .Tohnson  v.  Norton  Land  &  Improv.  Co. 
00  Va.  269,  18  S.  E.  36— Norfolk  &  W.  R. 
Co.  V.  Shott,  92  Va.  46.  22  S.  B.  811. 

3676a.  The  fact  that  a  party  made  the 
point  as  to  the  admissibility  of  the  evidence 
while  tae  jury  were  at  the  bar,  and  the  court 
decided  it  against  him,  is  not  sufficient  to 
bring  the  question  before  this  court.  He 
must  show  that  he  excepted  to  the  decision 
overruling  his  objections.  United  Sttaes  v. 
Breitling,  20  How.  252,  15:  900 

3677.  The  admissibility  of  evidence  is  re- 
viewable on  appeal  although  it  does  not 
appear  whether  any  express  exception  there- 


to was  taken,  when  its  admissibility  was  tbe 
principal  question  in  the  court  below,  and 
has  been  treated  by  both  sides  in  the  ap- 
pellate court  as  the  principal  question  in- 
volved in  the  record.  The  Delaware  v.  Ore- 
gon Iron  Co.  (The  Delaware)  14  Wall. 
579,  20:  779 

To  Instructions. 

Necessity    of    Bill    of    Exceptions,    see 

supra,  3453. 
Necessity   of    Showing   that   Exeeption 

was  Taken,  see  supra,  3512. 

3678.  Instructions  given,  but  not  excepted 
to,  are  not  subject  to  review.  Humes  v. 
United  States,  170  U.  S.  210,  18  Sup.  Ct. 
Bep.  602,  42:  1011 
Lindsay  v.  Turner  (Lindsay  ▼.  Burgess)   156 

U.  S.  208, 15  Sup.  Ct  Bep.  355,       39:  399 

3679.  Failure  to  take  proper  exception  at 
the  time  an  instruction  was  given  by  the 
trial  court  prevents  an  examination  of  tbe 
alleged  error  on  appeaL  Stewart  y.  Wy- 
oming Cattle  Banche  Co.  128  U.  S.  3S3,  9 
Sup.  Ct.  Bep.  101,  32:  439 
Oited  In  Bram  v.  United  States,  168  U.  8.  671. 

42  I>.  ed.  683,  18  Sap.  Ct.  Rep.  183 — 
Lin^an  Railway  Transfer  Co.  v.  Morrfs, 
30  C.  G.  A.  675,  50  U.  8.  App.  718.  87 
Fed.  128 — P.  C.  Austin  Mfg.  Co.  v.  John- 
son, 82  C.  C.  A.  812,  60  U.  S.  App.  661,  89 
Fed.  679— Hlldreth  v.  Grandin,  88  C.  C.  ▲. 
518,  97  Fed.  872. 

3680.  The  court  will  not  consider  an  ob- 
jection to  the  charge  to  the  jury,  when  no 
due  exception  was  taken  at  the  trial  and 
therefore  no  opportunity  was  given  the  court 
below  to  modify  the  charge.  Lewis  v.  Unit- 
ed States,  146  U.  S.  370,  13  Sup.  Ct.  Rep. 
136,  36:  1011 
Tucker  v.  United  Stater,  151  U.  8.  164,  14 

Sup.  Ct.  Rep.  299,  38:  112 

Hedden  v.  Iselin,  142  U.  S.  676,  12  Sup. 
Ct.  Rep.  330,  85:  1155 

Cited  In  Holder  v.  United  States,  150  U.  S. 
92,  37  L.  ed.  1010,  14  Sup.  Ct.  Rep,  10 — 
St.  Clatr  V.  Unltrd  States,  154  U.  S.  153, 
38  L.  ed.  943,  14  Sup.  Ct.  Rep.  1002 — Bram 
V.  United  States,  168  U.  S.  572,  42  L.  ed. 
583,  18  Sup.  Ct.  Rep.  183 — Humes  v.  United 
States,  170  U.  S.  212,  42  L.  ed.  1012,  18  8np. 
Ct.  Rep.  602 — Van  Dusee  v.  United  States. 
69  Fed.  444 — Masonic  Ben.  Asso.  v.  Lyman, 
9  C.  C.  A.  107,  18  U.  S.  App.  507,  60  Fed. 
500 — Tlnsman  v.  F.  R.  Patch  Mfg.  Co.  41 
C.  C.  A.  390,  101  Fed.  375 — McCntcheon 
V.  Hall  Capsule  Co.  41  C.  C.  A.  406.  101 
Fed.  548— Price  v.  United  States,  14  App.  D. 
C.  404— People  v.  Thlede,  11  Utah,  281,  38 
Pac.  837. 

3681.  Where  errors  are  assigned  to  por- 
tions of  the  charge  to  the  jury,  but  no  ex- 
ceptions are  preserved  thereto,  no  questions 
are  raised  for  the  consideration  of  this 
court  thereon.  Lindsay  y.  Turner  (Lind- 
say V.  Burgess)  156  U.  S.  208,  15  Sup.  Ct. 
Rep.  355,  39:  399 
Cited  In  McCutcheon  v.  Uall  Capanla  Co.  41 

C.  C.  A.  496,  101  Fed.  548. 

3682.  Error  in  an  instruction  as  to  dam- 
ages cannot  be  considered  in  the  absence 
of  any  exception  thereto.    Washington  ft  Q. 
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R.  Co.  V.  Hickey,  166  U.  8.  621,  17  Sup.  Ct 
Rep.  661,  41:1101 

3683.  An  instruction  given  by  the  judge  to 
a  jury,  in  response  to  a  question  asked  by 
them  upon  coming  into  court  after  they 
had  retired  to  consider  their  verdict,  if  not 
excepted  to,  is  no  ground  of  error.  It  is  no 
exeiue  for  the  want  of  an  exception  that 
neither  of  the  counsel  was  present  when  the 
instruction  was  given.  Stewart  v.  Wyoming 
Cattle  Ranch  Co.  128  U.  S.  383,  9  Sup. 
Ct.  Rep.  101,  32:  439 
Cited  in   Colorado  Cent.   Consol.  Mln.   Co.  v. 

Torek,  2  C.  C  A.  75,  4  U.  8.  App.  290,  50 
Fed.  897 — ^Aerheart  v.  St.  Louis,  I.  M.  ft  8. 
R.  Co.  40  C.  C.  A.  174,  00  Fed.  910. 

3684.  A  state  statute  making  exceptions 
to  decisions  of  the  court  as  to  instructions 
to  the  jury  unnecessary  does  not  control  the 
circuit  court  of  the  United  States  sitting  in 
that  state.     St.  Clair  v.  United  States,  154 
r.  S.  134,  14  Sur.  Ct.  Rep.  1002,        38:  936 
Cited  In   Consumers*    Cotton-Oil    Co.   v.    Ash- 
bam.  26   C.    C.   A.  488,  52  U.   8.   App.  258, 
81  Fed.  333 — Western  U.  Teleg.  Co.  v.  Bur- 
gess. 47  C.  C.  A.  174,  108  Fed.  32. 

3685.  Where  no  exception  was  taken  to 
a  refusal  of  the  court  to  give  to  the  jury 
an  mstruction  asked,  the  action  of  the 
court  is  not  subject  to  review.  St.  Clair  v. 
Tnited  SUtes,  154  U.  S.  134,  14  Sup.  Ct. 
Hen.  1002.  38:  936 
Cited  In  Homes  v.  United  States.   170  U.   8. 

212,  42  L.  ed.  1012,  18  Sup.  Ct.  Rep.  602. 

2686.  Where  the  trial  judge  admitted  in- 
competent evidence  6n  the  part  of  the  de- 
fendiant,  against  the  plaintiff's  objection  and 
exception,  and  stated  that  he  would  instruct 
the  jury  upon  such  evidence  to  find  for  de- 
fendant, although  the  evidence  wholly  failed 
to  support  the  defense,  and  plaintiff  was 
thereby  induced  to  omit  to  give  evidence  on 
another  issue,  the  judgment  entered  upon 
the  verdict  given  in  pursuance  of  such  in- 
struction for  defendant  will  be  reversed,  al- 
though plaintiff  did  not  except  to  such  in- 
Btrurtion  to  the  juiy.  Michigan  Ins.  Bank  v. 
Kldred,  143  U.  S.  293,  12  Sup.  Ct.  Kep. 
450,  36:  162 

Cited  In  Merchants*    Rxch.   Bank  v.   McGraw, 

22  C.  C.  A  627,  48  U.  8.  App.  65,  76  Fed. 

936. 

To  findings. 

Necessity    of    Bill    of    Exceptions,    see 

supra,  3441-3448. 
See  also  supra,  3177. 

3687.  Exceptions  are  not  necessary  to 
raise  the  question  whether  the  findings  of 
fact  by  the  court  upon  a  trial  without  a 
jury,  are  sufficient  to  support  the  judgment. 
>Etna  Ins.  Co.  r.  Boon,  95  U.  8.  117, 

24:  895 
OUed  in  Seeberger  v.  Schlesinger,  162  U.  8. 
686,  38  L.  ed.  662,  14  Sup.  Ct  Bep.  729— 
Lang  V.  Baxter.  69  Fed.  906 — Flagler  v. 
Kidd.  24  C.  C.  A.  123,  45  U.  8.  App.  461. 
78  Fed.  342 — Streeter  v.  Sanitary  District, 
66  C.  C.  A.  192,  133  Fed.  126. 

3688.  No  exception  is  necessary,  in  case  of 
special  findinj^  by  the  court,  to  raise  the 
question  whether  the  facts  found  support  the 


judgment.    Seeberger  v.  Schlesinger,  152  U. 
S.  581,  14  Sup.  Ct.  Rep.  729,  38:  560 

3689.  The  sufficiency  of  a  finding  of  fact 
in  connection  with  the  pleadings  to  support 
a  decree  rendered  is  always  open  to  consid- 
eration on  appeal,  and  there  is  no  occasion 
to  except  to  it  specially.  Marshall  ▼.  The 
Adriatic  (The  Adriatic)  107  U.  S  512,  2 
Sup.  Ct.  Rep.  355,  27:  497 

3690.  The  sufficiency  of  the  evidence  to 
support  the  findings  of  fact  is  not  open  to 
consideration  on  appeal  from  a  territorial 
supreme  court  to  the  Supreme  Court  of  the 
United  States,  in  the  absence  of  any  excep- 
tion duly  taken  to  rulings  on  the  admission 
or  rejection  of  evidence.  Herrick  v.  Boquil- 
las  Land  k  Cattle  Co.  200  U.  S.  96,  26  Sup. 
Ct.  Rep.  192,  50:  388 
Cited  in  Gila  Bend  Reservoir  &  Irrig.   Co.  v. 

Gila  Water  Co.  205  U.  8.  282,  51  L.  e4.  802, 
27  Sup.  Ct.  Bep.  405. 

To  order  of  reference. 

8691-3.  Where  no  exception  was  taken  to 
the  order  of  reference  to  a  master  to  state  an 
account,  and  no  exception  was  taken  before 
the  master,  and  all  evidence  was  as  fully 
presented  as  desired  by  either  party,  an  al- 
legation of  error,  that  the  court  referred 
the  cause  before  the  rights  of  the  parties 
had  been  settled,  and  the  master  took  and 
stated  the  account  under  his  own  view  of 
the  law  and  fact,  and  virtually  decided  the 
case,  instead  of  the  court,  is  not  well  taken. 
Memphis  v.  Brown,  20  Wall.  289,  22:  .264 
Cited  in  Gay  Mfg.  Co.  v.   Camp,  18  C.  C.  A. 

139,  25  U.  8.  App.  134,  65  Fed.  797. 

To  report  of  master,  auditor,  or  com- 
missioner. 

Review  of  Findings  of,  see  infra,  VIII. 

1.  4. 
First  Raising  Objection  to  Report  on 

Appeal,  see  infra,  4536,  4654,  4655. 

3694.  It  is  not  necessary  to  take  exception 
to  the  report  of  auditors,  if  errors  appear 
on  the  face  of  the  report.  Himely  v.  Rose, 
5  Cranch,  313,  3:  111 

3695.  Failure  to  except  to  a  report  assess- 
ing damages  for  an  illegal  seizure,  for  an 
error  apparent  upon  its  face,  does  not  cure 
the  error.  Murray  v.  The  Charming  Betsy, 
2  Cranch,  64,  2:  208 
Cited  in  The  Galatea,  6  Ben.  262,  Fed.   Cas. 

No.  5,185. 

3696.  Exceptions  not  taken  in  the  court 
below  to  a  master's  report  will  not  be  heard 
on  appeal.    Hudgins  v.  Kemp,  20  How.  54, 

15:856 
McMicken  v.  Perin,  18  How.  507,  15:  504 
Kinsman   v.   Parkhurst,   18  How.  289, 

15:  385 
Ransom  v.  Winn,  18  How.  295,  15:  388 

Newcomb  v.  Wood,  97  U.  S.  581,      24:  1085 
Mason  Lumber   Co.  v.  Buchtel,  101   U.   S. 

633,  25:  1072 

South  Fork  Canal  Co.  v.  Gordon,  6  Wall. 

561,  18:  894 

Dietinguiehed  in   Pewablc  Min.    Co.  v.  Kason, 

145   U.   S.  363.   36  L.   ed.   737,   12   8np.   Ct. 

Rep.  887. 

Cited  in  Mt.  Pleasant  v.  Beckwith,  100  U.  8. 
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627,  25  L.  ed.  702 — Burns  v.  Rosenfltein,  135 
U.  8.  456,  34  L.  ed.  105,  10  Sup.  Ct.  Rep. 
817— Topllff  V.  Topliff,  145  U.  8.  173,  36  L. 
ed.  665,  12  8up.  Ct.  Rep.  825 — Gaines  v. 
New  Orleans,  1  Woods.  105,  Fed.  Cas.  No. 
5,177 — Hatch  v.  Indianapolis  &  8.  R.  Co.  11 
Hiss.  141,  9  Fed.  858 — Gay  Mfg.  Co.  v. 
Camp,  13  C.  C.  A.  140,  25  U.  S.  App.  134. 
65  Fed.  798 — Gay  Mfg.  Co.  t.  Camp,  15  C. 
C.  A.  227,  25  U.  8.  App.  376,  68  Fed.  68— 
Qleaves  v.  Ferguson,  2  Tenn.  Ch.  591 — Hart- 
man  V.  Evans,  38  W.  Va.  677,  18  8.  E.  810. 

3697.  If  the  chancery  court  below  refers 
matters  of  account  to  a  master,  his  report 
cannot  be  objected  to  in  the  appellate  court, 
unless  exceptions  to  it  have  been  filed  in 
the  court  below,  in  the  manner  pointed  out 
in  the  73d  Chancery  Rule  of  this  court. 
Brockett  v.  Brockett,  3  How.  691,  11 :  786 
Kinsman  v.   Parkhurst,   18   How.   289, 

15:  385 
Cited  in  West  v.  8mith,  8  How.  410,  12  L.  ed. 
1134 — Mt.  Pleasant  v.  Beckwlth,  100  U.  8. 
527.  25  L.  ed.  702 — Burns  v.  Rosensteln,  135 
U.  8.  456,  34  L.  ed.  195,  10  8up.  Ct.  Rep. 
817. 

3698.  Where  no  exceptions  to  a  master's 
report  were  filed,  the  finding  of  the  master 
is  as  conclusive  here  as  it  was  in  the  court 
below.  South  Fork  Canal  Co.  v.  Gordon, 
6  Wall.  561,  18:  894 

3699.  In  the  absence  of  exceptions  to  the 

report  of  the  master  upon  an   accounting 

objections  will  not  be  considered  upon  an 

appeal.     Hudgins  v.  Kemp,  20  How.  45,* 

15:  853 
OUed  In  Glos  v.  Swigart,  54  111.  App.  320. 

3700.  Objections  to  the  amount  of  dam- 
ages, as  reported  by  a  commissioner,  will 
not  be  entertained  in  this  court  in  a  case 
of  collision,  where  it  appears  that  neither 
party  excepted  to  the  report  of  the  com- 
missioner. The  Vanderbilt  v.  McKibbon 
(The  Vanderbilt)  6  Wall.  225,  18:  823 
Cited  in  The  Ping-On,  7   Sawy.  490,   11   Fed. 

613— Orr  v.  Hoplcins,  3  N.  M.  188,  3  Pac.  61. 

o.  Time  far  Exception, 

Time  to^Raise  Federal  Question,  see  supra, 
III.  d,  9,  f. 

Time  for  Taking,  Settling,  and  Filing  Bill 
of  Exceptions,  see  supra,  V.  s,  3. 

Showing  by  Record  that  Exceptions  were 
Taken  at  Trial,  see  supra,  3121. 

Necessity  of  Showing  by  Record,  see  supra, 
3193. 

Time  for  Objections  to  Pleadings,  see  Plead- 
ing, I.  g. 

Affidavit  for  Removal  of  Cause,  see  Removal 
of  Causes,  275,  276. 

3701.  Exceptions  must  be  taken  before  the 
rendition  of  the  verdict.  Hunnicutt  v.  Pey- 
ton, 102  U.  8.  333,  26:  113 
Cited  in  Stone  v.   United  States,   12  C.  C.  A. 

460,  29  U.  S.  App.  32,  64  Fed.  677 — Mer- 
chants' Exch.  Banic  v.  McGraw,  22  C.  C.  A. 
627,  48  U.  S.  App.  55,  76  Fed.  936. 

3702.  A  bill  of  exceptions  is  invalid  un- 
less for  matter  excepted  to  at  the  trial. 
Sheppard  v.  Wilson,  6  How.  260,  12:  430 
Cited  in   DavU  v.  Patrick.  122  U.  8.  143,  30 


L.  ed.  1092,  7  Sup.  Ct.  Rep.  1102 — Johason 
V.  Garber,  19  C.  C.  A.  557,  43  U.  8.  App. 
107,  73  Fed.  525 — Frank  v.  State,  40  Ala. 
18 — Jones  v.  Van  Patten,  3  Ind.  Ill — An- 
derson V.  McPike,  86  Me.  294— McB  ride  ▼. 
Union  P.  R.  Co.  3  Wyo.  255,  21  Pac    687. 

3703.  The  power  of  this  court  is  confined 
to  exceptions  actually  taken  at  the  trial. 
Objection  must  be  made  and  excepticm  tak- 
en before  the  verdict.  Phelps  v.  Mayer,  1& 
How.  160,  14:  643 
Houghton  v.  Jones,  1  Wall.  702,  17:  503 
Hutchins  v.  King,  1  Wall.  53,  17 :  «>44 
Barton  v.  Forsyth,  20  How.  532,  15:  1012 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Heck,   102 

U.  S.  120,  26:  58 

DiMtinguiahed  in  Bouldin  v.  Phelps,  30  Fed. 
562 — United  States  ▼.  Breitling,  20  How. 
254,  15  L.  ed.  002 — Suydam  v.  Williamson, 
20  How.  438,  15  L.  ed.  982 — Dredge  ▼.  For- 
syth, 2  Black,  568,  17  L.  ed.  255 — Mays  t. 
Pritton.  20  Wall.  418,  22  L.  ed.  890 — Stan- 
ton y.  Embrey,  93  U.  S.  555.  23  L.  ed.  985 
— United  States  ▼.  Carey,  110  U.  S.  52.  28 
L.  ed.  67.  8  Sup.  Ct.  Rep.  424 — New  Orleans 
&  N.  E.  a.  Co.  ▼.  Jopes,  142  U.  S.  22,  35  L. 
ed.  922,  12  Sup.  Ct.  Rep.  109 — Bram  t. 
United  States,  168  U.  S.  571,  42  I^  ed.  583, 
18  Sup.  Ct  Rep.  183 — Loclce  v.  United  States, 
2  Cllir.  583,  Fed.  Cas.  No.  8.442 — Stone  ▼. 
United  States.  12  C.  C.  A.  460.  29  U.  8. 
App.  32,  64  Fed.  677 — Johnson  ▼.  Garber.  19 
C.  C.  A.  558,  43  U.  S.  App.  107.  73  Fed.  525 
— Merchants'  Exch.  Bank  y.  McGraw.  22   C. 

C.  A.  627,  48  U.  S.  App.  55,  76  Fed.  936 

New  England  Furniture  &  Carpet  Co.  ▼. 
Cathollcon  Co.  24  C.  C.  A.  596,  49  U.  8. 
App.  78,  79  Fed.  296 — Western  U.  Teleg.  Co- 
y.  Baker,  29  C.  C.  A.  393.  56  U.  8.  App. 
601,  85  Fed.  691— Potter  v.  United  States, 
58  C.  C.  A.  237,  122  Fed.  55— Owens  ▼. 
United  States,  64  C.  -C  A.  532.  130  Fed.  286 
— ^Dnnnington  y.  Frick  Co.  60  Ark.  257,  SO 
8.  W.  212 — Coker  y.  Hnyes,  16  Fla.  379 — 
Godwin  y.  Bryan,  16  Fla.  399 — Swofford 
Bros.  Dry  Goods  Co.  y.  Smitb-McCord  Dry 
Goods  Co.  1  Ind.  Terr.  327,  37  S.  W.  103 — 
McKown  y.  Powers,  86  Me.  294,  29  Atl.  1079 
— Baltimore  Bldg.  Asso.  No.  2  y.  Grant,  41 
Md.  564. 

3704.  So  far  as  error  is  founded  upon  the 
bill  of  exceptions  incorporated  into  the  rec- 
ord, it  lies  only  to  exceptions  taken  at  the 
trial,  and  to  the  ruling  of  the  law  by  the 
judge  to  the  admission  or  rejection  of  evi- 
dence.    Zeller  v.  Eckert,  4  How.  289, 

11:  979 

Cited  in  United  States  y.  Moncan,  II  How. 
158,  13  L.  ed.  645— Arthurs  y.  Hart,  17  Hovr. 
14,  15  L.  ed.  33 — ^York  ft  C.  R.  Co.  y.  Myera. 
18  How.  252.  15  L.  ed.  383  ^Johnston  t. 
Jones,  1  Blacic,  220,  17  L.  ed.  120 — .Stna 
L.  Ins.  Co.  y.  Ward,  140  U.  8.  01,  35  I^  ed. 
377,  11  Sup.  Ct  Rep.  720 — Grand  Truok  R. 
Co.  y.  Ives,  144  U.  S.  414.  36  L.  ed.  488, 
12  Sup.  Ct.  Rep.  679 — New  York  L.  E.  A  ^T. 
R.  Co.  y.  Kstill,  147  U.  S.  617,  87  L.  ed. 
805,  13  Sup.  Ct.  Rep.  444 — Bram  t.  United 
States,  168  U.  8.  571,  42  L.  ed.  683.  18  Sup. 
Ct.  Rep.  183 — ^Allen  y.  Blunt,  2  Woodbu  A 
M.  143,  Fed.  Cas.  No.  217 — Locke  y.  United 
States,  2  Cliff.  577.  Fed.  Cas.  No.  8.442 — 
Graham  y.  Barl,  84  C.  C.  A.  270,  48  17.  S, 
App.  691,  82  Fed.  730 — Graham  y.  Earl.  34 
0.  C.  A.  270,  48  U.  S.  App.  691,  92  F^.  15S 
— Columbus  Constr.  Co.  y.  Crane  Co.  41  C. 
C.  A.  191,  101  Fed.  56 — King  y.  Smitli.  54 
L.R.A.  710,  49  C.   C.  A.  48,   110  Fed. 
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State  T.  Jennlni^.  10  Ark.  4-19 — Gray  v.  Bel- 
den,  8  Fla.  114 — Robinson  ▼.  L'Engle,  13 
Fla.  499--i;albreath  t.  Doe,  8  Blackf.  367 
Kline  T.  Wynne,  10  Ohio  St.  228. 

370Sb  An  exception  after  judgment  is  un- 
authorized; and  the  decisions  and  ruling  to 
which  it  refers  cannot  be  considered  upon 
writ  of  error.  Barton  v.  Forsyth,  20  How. 
532,  15:  1012 

3706.  While  exceptions  may  be  reduced  to 
form  and  signed  after  the  trial,  they  must 
appear  affirmatively  to  have  been  taken  be- 
fore the  jury  withdrew  from  the  bar.  Pa- 
cific Exp.  Co.  V.  Malin,  132  U.  S.  531,  10 
Sup.  Ct.  Rep.  166,  33:  450 
Cited  In  Reagan  v.  Aiken,  138  U.  8.   114,  34 

L.  ed.  895.  11  Sup.  Ct.  Rep.  283 — Stevenson 
T.  Barbour,  140  U.  8.  48.  35  L.  ed.  838,  11 
Sap.  Ct.  Rep.  600 — ^Richmond  &  D.  R.  Co. 
T.  McGee,  2  C.  C.  A.  82,  8  U.  S.  App.  86. 
50  Fed.  007 — Edge  Moor  Bridge  Works  v. 
Fields,  7  C.  C.  A.  152,  8  U.  S.  App.  449, 
58  Fed.  174 — Stemenberg  v.  Mallhos,  39  C. 
C.  A.  411,  99  Fed.  46 — McKown  v.  Powers, 
86  Me.  295,  29  Atl.  1079. 

3707.  Where  the  exceptions  were  taken  at 
the  trial,  and  the  delay  in  signing  them  was 
by  reason  of  an  express  order  of  the  court 
made  during  the  judgment  term,  postpon- 
ing the  allowing  and  signing  of  them  until 
after  that  term,  the  court  can  consider 
them.  Ward  v.  Cochran,  150  U.  S.  597, 
14  Sup.  Ct.  Rep.  230,  37:  1195 
DUtinguUhed  In  Talbot  v.  Press  Pub.   Co.  80 

Fed.  568. 
Cited  in  Southern  P.  Co.  v.  Johnson,  16  C.  C. 
A.  320.  44  U.  S.  App.  1,  69  Fed.  562— 
Brewster  v.  Evans,  85  C.  C.  A.  501.  93  Fed. 
629 — Reliable  Incubator  &  Brooder  Co.  v. 
Stahl,  42  C.  C.  A.  625,  102  Fed.  693— 
Mlnaban  v.  Grand  Trunk  Western  R.  Co.  70 
C.  C.  A,  467,  138  Fed.  41— Talty  v.  District 
of  Columbia,  20  App.  D.  C.  49. 

3706.  Where  the  language  of  the  bill  of 
exceptions  implies  that  the  exceptions  were 
taken  only  at  the  time  of  tendering  the  bill 
to  be  signed,  which  was  long  after  the  trial, 
st  a  subsequent  term,  the  errors  assigned 
cannot  be  considered.  United  States  v. 
Carey,  110  U.  &  51,  3  Sup.  Ct.  Rep.  424, 

28:  67 
Cited  in  Pacific  Exp.  Co.  v.  Malin.  132  U.  S. 
537,  33  L.  ed.  452,  10  Sup.  Ct.  Rep.  166 — 
Richmond  &  D.  R.  Co.  v.  McGee,  2  C.  C.  A.  82. 
8  U.  8.  App.  86,  50  Fed.  907 — Stone  v.  United 
Rtotes.  12  C.  C.  A.  460.  29  U.  S.  App.  32, 
64  Fed.  677 — Johnson  v.  Garber.  19  C.  C.  A. 
658,  43  U.  8.  App.  107,  73  Fed.  526— Mer- 
chants' Excb.  Bank  v.  McGraw,  22  C.  C.  A. 
627,  48  U.  8.  App.  55,  76  Fed.  936— Scalfe 
T.  Western  North  Carolina  Land  Co.  30  C. 
C.  A.  663,  59  U.  8.  App.  28,  87  Fed.  310— 
Steraenberg  v.  Mallhos,  39  C.  C.  A.  411,  99 
Fed.  46 — Columbus  Constr.  Co.  v.  Crane  Co. 
41  C.  C.  A.  191,  101  Fed.  57— Owens  v. 
United  States,  64  C  C.  A.  532,  130  Fed. 
286— Hall  V.  Harris,  2  8.  D.  333,  50  N.  W. 
98— Livers  v.  Ardlnger,  90  Md.  37,  44  Atl. 
1042— People  v.  Thlede,  11  Utah,  281,  89 
Ptc.  837. 

3709.  Where  an  exception  is  regularly  cer- 
tified by  the  circuit  court,  it  will  be  con- 
sidered by  this  court,  notwithstanding  an 
ttror  as  to  the  date  upon  which  the  excep- 


tion was  stated  to  have  been  taken.    Unit- 
ed States  V.  Wilkinson,  12  How.  246, 

13:  974 

3709a.  An  exception  to  the  ruling  of  the 
trial  court  sustaining  a  motion  for  a  non- 
suit is  within  f  279  of  the  Montana  Code, 
as  being  taken  "at  the  trial  to  a  decision 
upon  a  matter  of  law,  at  any  time  from  the 
calling  of  the  action  for  trial  to  the  render- 
ing of  the  verdict  or  decision."  This  means 
before  final  judgment,  not  before  the  decision 
which  is  to  be  excepted  to.  Kleinschniidt  v. 
McAndrews,  117  U.  S.  282,  6  Sup.  Ct.  Rep. 
761,  29:  905 

Editorial  note. 

Exception,  when  must  be  taken,  to  be 
available  on  review.  14:  643 

To  admission  or  exclnston  of  evidence. 

See  also  supra,  3704. 

3710-11.  An  exception  cannot  be  taken  to 
an  opinion  of  the  court  upon  the  admission 
or  rejection  of  testimony,  or  upon  any  other 
question  of  law  which  may  grow  out  of  the 
evidence,  unless  a  jury  was  impaneled,  and 
the  exception  reserved  while  they  were  at 
the  bar.  Campbell  v.  Boyreau,  21  How. 
223,  16: 96 

Barton  v.  Forsyth,  20  How.  532,        15:  lOli 

To  Instrr.ctions. 

Sufficient  Showing  as  to  Time  by  Bill 
of  Exceptions,  see  supra,  3497. 

3712.  [A  bill  of  exceptions  to  the  charge 
of  the  court  may  be  tendered  at  any  time  be- 
fore the  verdict  is  actually  delivered.  Jones 
V.  Insurance  Co.  of  N.  A.  (Pa.  Sup.  Ct.)  4 
Dall.  246,  1 :  819] 

3713.  No  instruction  to  the  jury,  given  or 
refused,  can  be  brought  here  for  'revision, 
unless  the  record  shows  that  exception  to  it 
was  taken  or  reserved  while  the  jury  was 
at  the  bar.    Phelps  v.  Mayer,  15  How.  160, 

14:643 
Barton  v.  Forsyth,  20  How.  532,  16:  1012 
Mutual  L.  Ins.  Co.  v.  Snyder,  93  U.  S.  393, 

23:  887 
Cited  In  New  Orleans  &  N.  E.  R.  Co.  v.  Jopes, 

142  U.  8.  22,  35  L.  ed.  922,  12  Sup.  Ct.  Rep. 

109— Owens  v.   United   States,   64   C.   C.   A. 

532,   130  Fed.  286— Hall  v.  Harris,  2  S.  D. 

333,  50  N.  W.  98 — Southern  Exp.  Co.  v.  Van 

Meter,  17  Fla.  795,  35  Am.  Rep.  107. 

3713a.  Exceptions  to  instructions  must  be 
brought  to  the  attention  of  the  court  be- 
fore the  retirement  of  the  jury,  so  as  to 
enable  the  judge  to  correct  error,  if  there 
be  any,  in  his  instructions  to  them.  Hickorv 
V.  United  States,  151  U.  S.  303,  14  Sup.  Ct. 
Rep.  334,  38:  170 

Cited  in  Commercial  Travelers'  Mat.  Accl.  Asso. 

V.   Fulton,  24   C.    C.   A.   655,  45   U.   8.  App. 

578,  79  Fed.  425— Horton  v.  United  States, 

15    App.    D.    C.    320 — People   v.   Thlede,    11 

Utah,  281,  39  Pac.  837. 

3714.  Exceptions  to  a  charge  cannot  be 
saved  on  November  2,  when  the  verdict  was 
rendered  on  October  21.  Thiede  v.  Utah. 
159  U.  S.  510,  16  Sup.  Ct.  Rep.  62,  40:  237 
Cited  In  Johnson  v.  Garber,  19  C.  C.  A.  550, 
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43  U.  S.  App.  107,  73  Fed.  526— Merchants' 
Exch.  Bank  v.  McGraw.  22  C.  C.  A.  627,  4S 
U.  S.  App.  55,  76  Fed.  936 — Shclp  ▼.  United 
States,  26  C.  C.  A.  576,  48  U.  S.  App.  370. 
81  Fed.  700 — Columbus  Constr.  Co.  v.  Crane 
Co.  41  C.  C.  A.  193,  101  Fed.  58 — Repauno 
Chemical  Co.  v.  Victor  Hardware  Co.  42  'C. 
C.  A.  108,  101  Fed.  950— Stote  v.  Uaworth. 
24  Utah.  424,  68  Pac.  155. 

To  opinions. 

3715.  Exceptions  to  the  opinions  given  by 
the  courts  below  must  all  be  taken  at  the 
time  the  opinions  are  pronounced.  Phelps 
V.  Mayer,  15  How.  160,  14:  643 
Cited  in  Bram  v.  United  States,  168  U.  S.  571. 

42  L.  ed.  583.  18  Sup.  Ct.  Rep.  183— Mc- 
Klnney  ▼.  Springer.  6  Ind.  454. 

3716.  Exceptions  to  the  opinions  given 
by  the  courts  below  must  all  be  taken  at 
the  time  the  opinions  are  pronounced.  But 
it  is  equally  clear  that,  when  the  whole 
record  is  before  the  court  above,  any  excep- 
tion can  b?  taken  by  counsel  which  could 
have  been  1  ^ken  in  the  court  below.  Gar- 
land V.  Dav.s,  4  How.  131,  11:  907 
Cited  In  Barrow  t.  Reab,  9  How.  870.   13  L. 

ed.  178 — Snydam  t.  Williamson,  20  How. 
488,  15  L.  ed.  980— Taylor  ▼.  Baker,  1  Fla. 
261— Sedgwick  t.  Dawklns,  16  Fla.  201— 
Kelly  V.  Strouse,  116  Ga.  886,  43  S.  E.  280. 

To  report  of  master,  etc. 

Review  of  Findings  of,  see  infra,  VIII. 
1.4. 

3717.  Strictly,  in  chancery  practice  no  ex- 
ceptions to  a  master's  report  can  be  made 
which  were'  not  taken  before  the  master, 
unless  the  court,  on  motion,  see  reasons  to 
be  dissatisfied  with  the  report,  and  refer 
it  to  the  master  to  review,  with  liberty  to 
the  party  to  take  objections.  Story  v.  Liv- 
ingston, 13  Pet.  359,  10:  200 
Diatinffulshed  In   Fidelity  Ins.  &  S.  D.   Co.  ▼. 

Shenandoah  Iron  Co.  42  Fed.  874. 

Cited  In  McMicken  t  Perln,  18  How.  510,  15 
L.  ed.  506— Memphis  ▼.  Brown.  20  Wall.  322. 
22  L.  ed.  272 — Mt.  Pleasant  ▼.  Beckwitb,  100 
U.  8.  528,  26  L.  ed.  702 — Burns  v.  Kosen- 
steln,  185  U.  S.  456,  34  .L.  ed.  195,  10  Sup. 
Ct.  Rep.  817— Topliff  v.  Topllff.  145  U.  S 
173,  86  L.  ed.  665,  12  Sup.  Ct.  Rep.*  825 — 
Pewablc  MIn.  Co.  v.  Mason,  145  U.  S.  363, 
36  L.  ed.  737,  12  Sup.  Ct.  Rep.  887— Shef- 
field &  B.  Coal,  Iron  ft  R.  Co.  v.  Gordon, 
151  U.  S.  290,  38  L.  ed.  166,  14  Sup.  Ct.  Rep. 
343 — Greene  v.  Bishop,  1  Cliff.  192,  Fed. 
Cas.  No.  5,763 — ^Troy  Iron  ft  Nail  Factory 
v.  Corning,  6  Blatcbf.  333,  3  Fisher.  Pat 
Cas.  502,  Fed.  Cas.  No.  14,106— Hatch  ▼. 
Indianapolis  ft  S.  R.  Co.  11  BIss.  140,  9  Fed. 
858 — Celluloid  MfR.  Co.  v.  Cellonlte  Mtg. 
Co.  40  Fed.  477 — Cutting  ▼.  Florida  R.  ft 
Nav.  Co.  48  Fed.  608 — Central  Trust  Co.  ?. 
Wabash,  St.  L.  ft  P.  R.  Co.  57  Fed.  445— 
Gay  Mfg.  Co.  v.  Camp,  13  C.  C.  A.  140,  25 
U.  8.  App.  134,  65  Fed.  708 — McNamara  t 
Home  Land  ft  Cattle  Co.  105  Fed.  204— 
Gleaves  ▼.  Ferguson,  2  Tenn.  Ch.  591 — Sar 
gent  V.  Burton,  74  Vt.  27,  52  Atl.  72 — Hart- 
man  T.  Rvans,  88  W.  Va.  677,  18  8.  B.  810. 

d.   Bailing  Question  hy  Motion  or  Other 

Mode, 

See  also  supra,  3353,  3614. 

8718,  Under  exception  by  defendant  to  the 


court's  direction  to  find  for  plaintifT,  he 
show  that  there  was  sufficient  evidence  to 
go  to  the  jury,  or  that  questions  of  law  ap- 
parent upon  the  record  would  oontrol  the 
case  in  opposition  to  the  direction.  North 
Pennsylvania  R.  Co.  v.  Commercial  Nat. 
Bank,  123  U.  S.  727,  8  Sup.  U.  Rep.  266, 

31:287 
Cited  in  Dwyer  y.  St.  Louis  St  S.  F.  B.  Co.  52 
Fed.  88. 

3719.  An  objection  that  the  master  to 
whom  was  referred  the  question  of  damages 
and  expenses  accruing  from  repairs  and  the 
deterioration  of  the  cargo  of  a  sunken  barge 
improperly  excluded  a  witness,  cannot  be 
considered  where  the  party  did  not  present 
to  the  court  a  written  statement  upon  oath 
as  to  the  particulars  which  the  witness  was 
offered  to  prove  that  the  court  might  deter- 
mine whether  his  testimony  was  independent 
or  only  cumulative  proof.  Camden  &  A. 
R.  &,  Transp.  Co.  v.  Brady  (The  New  Phila- 
delphia) 1  Black,  62,  17:  84 

3719a.  Where  the  trial  court  excludes  tes- 
timony of  a  custom,  on  the  ground  that  it 
is  offered  to  prove  a  local  custom,  and  is 
inadmissible  to  vary  a  contract  unless  it  was 
known  to  both  parties,  counsel  should  in- 
form the  court  that  he  offers  it  to  prove  a 
general  custom,  if  that  is  the  case,  in  order 
to  avail  himself  of  his  exception  to  its  ex- 
clusion. Chateaugay  Ore  &  Iron  Co.  v. 
Blake,  144  U.  S.  476,  12  Sup.  .Ct.  Rep.  731. 

36:  510 
Cited  In  Lyons  v.  United  States,  80  Ct.  CI.  361 

— <;ollln8  T.  United  States,  34  Ct.  CI.  ^Sn. 

3720.  No  question  of  law  is  presented  for 
review   or   appeal,    where   there   is    no    de- 
murrer or  other  exception  to  the  sufficiency 
of  the  pleadings,  no  exception  to  the  rulings 
of  the  court,  no  request  for  a  ruling  upon 
the  sufficiency  or  effect  of  the  evidence,  and 
no  motion  in  arrest  of  judgment,  and   the 
only  matter  presented  by  the  bill  of  excep- 
tions arises  upon  the  exception  to  the  gen- 
eral finding  by  the  court  for  the  plaintiff 
upon  the  evidence.    Martinton  v.  Fairbanks. 
112  U.  S.  670,  5  Sup.  Ct.  Rep.  321,      28:  862 
Cited  In  British  Qaeen  Min.  Co.  v.  Baker  Sil- 
ver Mln.   Co.  139  U.  S.  223.  35  L.  ed.    147. 
11   Sup.    Ct.   Rep.  523— Hudson   v.   Charles- 
ton.   C.   &  C.   R.    Co.   55    Fed.   256 — A<l!:ins 
▼.  Sloane,  10  C.  C.  A.  70,  19  U.  S.  App.  661, 
61    Fed.   792 — National    Bank  of    Commerce 
V.  First  Nat.  Bank.   10  C.   C.  A.  88.  27   U. 
8.  App.  88,  61  Fed.  810 — World's  Columbian 
Exposition  Co.  V.  France,  38  C.  C.  A.  4S4, 
06  Fed.  689 — ^McMaster  v.  New  York  L.  Ins. 
Co.   40    C.   C.   A.    132.   99   Fed.  870 — ^Keenc 
Mach.  Co.  v.  Barratt.  40  C.  C  A.  574,   lOO 
Fed.  593 — Davis  v.  Daugherty.  45  C.  C.   A. 
42,  -105   Fed.  772 — Eureka   County  Bank   v. 
Clarke,    64    C.    C.    A.   573,    130   Fed.    327 — 
Paul  V.  Delaware,  L.  &  W.  B.  Co.  130  Fed. 
956. 

By  plea. 

See  also  infra,  3723. 

3721.  An  objection  to  process  is  not  avail- 
able on  appeal,  unless  the  party  hiw 
placed  his  objection  upon  the  record  by  a 
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regnlar  plea.     Toland  v.  Sprague,  12  Pet. 
300,  9:  1093 

Cited  In  Saimoner  t.  Jacobson,  47 Ark.    46,  14 
8.  W.  458. 

Motion  to  dismiss. 

3722.  Evidence  bearing  on  the  question  ol 
(he  citizenship  of  the  respective  parties  to 
a  suit  in  a  Federal  circuit  court  must  be 
examined  on  appeal  by  the  Supreme  Court  of 
the  United  States,  although  the  motion  to 
dismiss  for  lack  of  jurisdiction  in  the  court 
below  did  not  distinctly  aver  the  absence  of 
diverse  citizenship,  but  merely  charged  that 
the  parties  were  residents  of  the  same  state, 
where  the  circuit  court  treated  the  question 
of  jurisdiction  as  raised,  and  passed  upon  it. 
Steigleder  v.  McQuesten,  198  U.  a  141,  25 
Sup.  Ct.  Rep.  616  49:  986 
Oitesl  in  Klenk  ▼.  Byrne,  143  Fed.  1009. 

3723.  A  motion  to  dismiss  a  suit  in  the 
Supreme  Court  of  the  United  States,  on  the 
ground  that  a  suit  against  a  state  ofScer  is 
in  effect  a  suit  against  the  state,  will  not 
be  sustained,  since  the  objection  goes  to  the 
merits  of  the  case,  and,  even  if  it  goes  to 
the  jurisdiction,  should  not  be  raised  by 
motion,  but  by  demurrer  or  other  pleadings 
in  the  regular  process  of  the  cause. «  Illinois 
C.  R.  Co.  Y.  Adams,  180  U.  S.  28,  21  Sup. 
Ct  Rep.  251,  45:410. 
Cited  In  Yazoo  ft  M.  Valley  R.  Co.  v.  Adams, 

81  Miss.  00,   .^2   So.  037 — Ix>gan    County   ▼. 
Camaban.  66  Neb.  608,  96  N.  W.  812. 

Instractlons. 

3724.  The  question  of  jurisdiction  was  re- 
viewed upon  errors  assigned  to  an  instruc- 
tion to  the  jur>',  upon  the  trial  of  an  issue 
on  a  plea  in  abatement  alleging  citizenship 
<^f  the  parties  in  the  same  state.  Chicago 
t  N.  W.  R,  Co.  v.  Ohle,  117  U.  S.  123,  6 
Sup.  Ct.  Rep.  632,  29:  837 
Cited  in  Wetmore  ▼.  Rymer,  169  U.  8.  121,  42 

L.  ed.  684.  18  Sup.  Ct.  Kep.  293 — Virginia  ▼. 
Felts,  133  Fed.  00. 

3725.  Where  the  special  and  general 
rounts  of  a  declaration  set  forth  the  same 
contract,  and  an  instruction  directed  to 
the  legality  of  the  contract  is  refused  with 
reference  to  the  special  counts,  it  is  un- 
necessary, in  order  to  obtain  a  review  in  a 
'ii;;her  court,  to  ask  an  instruction  with 
rference  to  the  general  counts  to  which  it  is 
rqually  applicable,  although  upon  the  spe- 
cial counts  the  verdict  passed  for  the  plain- 
tiff in  error.  Providence  Tool  Co.  v.  Norris. 
2  Wall.  45,  17:868 
Citu  ta.  Brady  v.  Atlantic  Works,  3  Bann.  ft 

Ard.  580,  Fed.  Cas.  No.  1,795. 

3726.  Failure  to  request  additional  in- 
structions, if  those  given  on  the  subject  are 
«;^rrect,  will  prevent  an  objection  to  their 
insufficiency  on  appeal.  Texas  &  P.  R.  Co. 
y-  Cody,  166  U.  8.  606,  17  Sup.  Ct.  Reo. 
703.  41:1132 
Cited  1m  Chesapeake  ft  O.  R.  Co.  v.  King,  40 

UIJL  107.  40  C.  C.  A.  487,  99  Fed.  256  — 
Ctm  County  v.  Gibson.  46  C.  C.  A.  346,  10? 
Fed.  .^7 — American  Bondlni^  T.  Co.  v.  Bal- 
timore ft  O.  8.  W.  R.  Co.  60  C.  C.  A.  7«. 
124  Fed.  802— Texas  ft  P.  R.  Co.  v.  Cou- 
touria.  68   C.    C.    A.    187,    133    Fed.    475— 


Gahagan  v.  Boston  ft  M.  R.  Co.  70  N.  H. 
447,  55  L.R.A.  441,  50  AU.  146. 

Peremptory  Instractlons. 

3727.  An  objection  to  the  sufficiency  of  the 
evidence  cannot  be  raised  on  appeal  where 
a  peremptory  instruction  for  verdict  was  not 
requested.  Hartford  Life  ft  Annuity  Ins.  Co. 
V.  Unsell,  144  U.  S.  439,  12  Sup.  Ct.  Rep. 
671,  36:  496 
Cited  In  Alexandria  v.  Stabler,  1  C.  C.  A.  617, 

4  U.  S.  App.  324,  50  Fed.  690 — Hudson  v. 
Charleston,  C.  ft  C.  R.  Co.  55  Fed.  268 — 
Little  Rock  ft  M.  R.  Co.  v.  Moseley,  6  C.  C 
A.  227,  12  U.  S.  App.  514,  66  Fed.  1010— 
German  Ins.  Co.  v.  Frederick,  7  C.  C.  A. 
120,  19  U.  8.  App.  24,  58  Fed.  148— Texas 
ft  P.  R.  Co.  V.  Patton.  9  C.  C.  A.  500,  28 
U.  S.  App.  319,  61  Fed.  271— Adklns  v. 
Sloane,  10  C.  C.  A.  70,  10  U.  8.  App.  661, 

61  Fed.  702 — Tabor  v.  Commercial  Nat. 
Bank,  10  C.  C.  A.  434,  27  U.  8.  App.  Ill, 

62  Fed.  388 — Western  Coal  ft  Mln.  Co.  v. 
Ingraham,  17  C.  C.  A.  74,  36  U.  8.  App.  1, 
70  Fed.  222 — Insurance  Co.  of  N.  A.  v.  In- 
ternational Trust  Co.  17  C.  C.  A.  618,  36 
U.  8.  App.  291,  71  Fed.  01 — Swofford  Bros. 
Dry  Goods  Co.  v.  Smlth-McCord  Dry  Goods 
Co.  29  C.  C.  A.  242,  66  U.  S.  App.  355. 
85  Fed.  420 — Jefferson  v.  Burhnns,  29  C.  C. 
A.  490,  58  U.  S.  App.  597,  85  Fed.  927— 
Harleas  v.  United  States,  84  C.  C.  A.  402, 
92  Fed.  355 — Dorsey  v.  United  States,  41 
C.  C.  A.  657,  101  Fed.  751— Freese  v.  Kem- 
play,  55  C.  C.  A.  260,  118  Fed.  430— Leak 
V.  Rio  Grande  Western  R.  Co.  0  Utah,  252, 
33  Fac.  1045. 

3728.  The  failure  to  request  that  the  jury 
be  instructed  to  find  for  the  defendant  will 
not  prevent  the  Federal  Supreme  Court,  in 
reviewing  a  conviction  of  crime,  from  ex- 
amining the  record  to  see  if  there  was  any 
proof  of  a  material  element  of  the  crime 
charged.  Clyatt  v.  United  States,  197  Ll.  S. 
207,  25  Sup.  Ct.  Rep.  429,  49:  726 
Cited  in   Irvlnlng  v.   United   States,  72  C.    C. 

A.  533.  141  Fed.  45— Sprlnke  v.  United 
States,  73  C.  C.  A.  294,  141  Fed.  820 ;  Boren 
V.  United  States,  75  C.  C.  A.  534,  144  Fed. 
804. 

3729.  Want  of  evidence  to  sustain  a  ver- 
dict against  some  of  the  defendants  in  a 
criminal  case  may  be  considered  as  ground 
of  reversal  although  no  motion  or  request 
was  made  in  the  lower  court  to  instruct  the 
jury  to  find  for  them.  Wiborg  v.  United 
States,  163  U.  S.  632,  16  Sup.  Ct.  Rep. 
1127,  1197,  41:289 
Cited   In   Chapman   v.  Reynolds,   23   C.   C.   A. 

167.  S.'l  U.  S.  App.  686.  77  Fed.  275— Hart 
V.  United  States.  28  C.  C.  A.  617.  55  U.  8. 
App.  479.  84  Fed.  804 — ^National  Cash-Regis- 
ter Co.  V.  Leland,  37  C.  C.  A.  377,  94  Fed. 
506 — State  v.  Cunningham,  111  Iowa,  244, 
82  N.  W.  775. 

Motion  for  new  triaL 

3730.  Questions  are  not  sufficiently  raised 
for  review  on  writ  of  error  by  a  motion  for 
new  trial.  Levy  v.  Dangel,  154  U.  S.  671, 
Appx.  14  Sup.  Ct.  Rep.  1204,  38:  1093 

3731.  The  Supreme  Court  has  no  power  to 
review  the  evidence  unless  there  was  a  mo- 
tion made  in  the  circuit  court  to  set  aside 
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the  verdict  and  to  grant  a  new  trial.     Pa- 
.tapsco  Ins.  Go.  v.  Southgate,  5  Pet.  604, 

8:243 
Cited  in  State  ▼.  Jennings,  10  Ark.  451. 


VII.  Preliminary  Motiona  and  Orders; 

Dismissal. 

a.  In  General. 

Taking  Subsequent  Appeal  after  Dismissal, 
see  supra,  IV.  o. 

Effect  of  Appearance  to  Preclude  Motion  to 
Dismiss,    see    supra,    3058-3060. 

Granting  Leave  to  File  Brief,  see  supra, 
3597,  3598. 

Directing  Intermediate  Court  to  Dismiss 
Appeal,  see  infra,  5494. 

Right  to  Execute  Judgment  after  Dismiss- 
al, see  infra,  5526. 

3732.  A  case  may  be  reversed  on  stipula- 
tion. Arbuckle  v.  Quigley,  131  U,  S.  428, 
9  Sup.  Ct.  Rep.  795,  33:  213 
Bond  v.  Davenport,  123  U.  S.  619,  8  Sup. 

Ct.  Rep.  306,  31 :  279 

Union  Mut.  L.  Ins.  Co.  v.  Waters,  124  U. 

S.  369,  8  Sup.  Ct.  Rep.  510,  31 :  474 

3733.  A  judgment  will  be  affirmed  in  ac- 
cordance with  a  stipulation  to  abide  the 
event  of  another  suit  when  the  decision 
therein  is  affirmed.  McCready  v.  Virginia, 
154  U.  S.  628  Appz.  14  Sup.  Ct.  Rep.  1205, 

38:  1090 

3734.  Where  an  appeal  must  be  dismissed 
for  want  of  jurisdiction  it  must  also  be  dis- 
missed in  respect  to  costs.  City  Nat.  Bank 
V.  Hunter,  152  U.  S.  512,  14  Sup.  Ct.  Rep. 
675,  38:  534 
Cited  in  Mason  v.  Pewabic  Mln.  Co.  153  U.  S. 

366,  38  L.  ed.  747.  14  Sup.  Ct.  Rep.  847— 
Clarke  v.  Richmond  ft  W.  P.  Terminal  R. 
ft  Warehouse  Co.  10  C.  C.  A.  ,393.  23  U.  8. 
App.  597,  62  Fed.  334 — Tyler  Mln.  Co.  v. 
Sweeney,  24  C.  C.  A.  584,  48  U.  S.  App. 
203,  79  Fed.  282— The  City  of  Augusta, 
25  C.  C.  A.  436.  50  U.  8.  App.  39,  80  Fed. 
303 — Southern  Bldg.  ft  L.  Asso.  r.  Carey, 
117  Fed.  327 — Warner  v.  Godfrey,  17  App. 
D.  C.  104 — United  Security  Life  Ins.  ft 
T.  Co.  T.  Lamer,  18  App.  D.  C.  149. 

3735.  Motion  by  an  intervening  petitioner 
in  the  suit,  whose  appeal  was  dismissed,  to 
have  refunded  to  him  $450  deposited  by  or- 
der of  the  court  with  the  clerk,  for  two 
printed  copies  of  the  record, — ^granted  to  the 
extent  of  $200.  Washburn  v.  Green  (Rich- 
ardson V.  Green)  133  U.  8.  30,  10  Sup.  Ct. 
Rep.  280,  33:  516 

3736.  Where  a  decree  was  entered  against 
stipulators  and  their  principal,  under  U. 
S.  Rev.  Stat,  f  941,  U.  S.  Comp.  Stat.  1901, 

g.  692,  which  was  stayed  by  a  supersedeas 
ond  on  appeal,  if  the  decree  operates  as 
a  lien  on  the  real  estate  of  the  stipulators, 
notwithstanding  the  appeal,  it  is  an  advan- 
tage the  law  gives  the  appellee  for  his  se- 
curity, with  which  this  court  will  not  in- 
terfere in  advance  of  the  hearing  of  the 
ease  on  its  merits.    The  Belgenland  v.  Jen- 


sen (The  Belgenland)  108  U.  S.  157,  2  Sap. 
Ct.  Rep.  864,  27:  825 

3737.  Where,  during  the  pendency  of  a 
writ  of  error  to  a  state  court  to  review  its 
affirmation  of  judgment  on  a  conviction  fur 
murder,  the  plaintiff  in  error  escaped,  and 
is  not  within  the  control  of  the  court  below, 
the  submission  of  the  cause  will  be  set  aside ; 
and  unless  plaintiff  is  brought  w^ithin  the 
jurisdiction  of  the  court  below  within  the 
time  specified  in  the  order  of  the  court,  the 
cause  will  thereafter  be  left  off  the  docket 
until  directions  to  the  contrary.  Bohanan 
V.  Nebraska,  125  U.  S.  692,  8  Sup.  Ct.  Rep. 
1390,  31 :  854 
Cited  In   State  v.   Jacobs,   107  N.  C.   774.   22 

Am.  St.  Kep.  012,  11  8.  E.  962 — State  v.  Mur- 
rell,  83  8.  C.  96.  11  8.  B.  682— Stnte  v. 
Port  Royal  ft  A.  R.  Co.  45  8.  C.  446,  23 
S.  B.  363 — Batesburg  v.  Mitchell,  58  S.  C. 
571,  87  8.  B.  36. 

3738.  An  order  assign inf^  a  cause  for  hear- 
ing at  the  term  was  rescinded  in  Connells- 
ville  ft  S.  P.  R.  Co.  V.  Baltimore,  154  I  .  S 
553,  Appx.  14  Sup.  Ct.  Rep.  1199,      38:  10o7 

3739.  This  court  cannot  receive  deposi- 
tions nor  hear  an  argument  upon  a  motion, 
where  the  point  has  already  been  decided  at 
the  present  term  in  another  case.  United 
States  V.  Moorehead  (United  States  v. 
Knight)  1  Black,  227,  17:  76 

h.  Practice  OeneraUy. 

Hearing  Counsel  on  Point  Whether  Federal 
Questions  were  Raised  in  State  Court, 
see  supra,  1102. 

Practice  as  to  Advancing  Causes,  see  infra, 
3802-3805. 

3740.  An  objection  to  the  service  of  cita- 
tion on  writ  of  error  to  a  state  court  in 
another  state  by  the  marshal  of  the  district 
therein  can  only  be  taken  advantage  of  by 
a  motion  to  dismiss,  made  promptly  upon 
appearance  limited  to  that  specific  purpose. 
Renaud  v.  Abbott,  116  U.  S.  277,  6  Sup. 
Ct.  Rep.  1194,  29:  629 
Cited  In  United  States  v.  American  Bell  Telepfa. 

Co.  20  Fed.  32 — Brooks  v.  Dun,  51  Fed. 
147. 

3741.  The  objection  that  a  proper  appeal 
bond  had  not  been  given  ought  to  be  taken 
by  way  of  preliminary  motion  to  dismiss 
the  appeal  for  irregularity.  Mandeville  v. 
Riggs,  2  Pet.  482,  7:  493 

3742.  Upon  motion  to  dismiss  appeal,  up- 
on the  ground  that  no  appeal  bond  was 
given,  the  court  gave  appellant  sixty  days 
to  give  and  file  the  bond.  Anson  v.  Blue 
Ridge  R.  Co.  23  How.  1,  16:  517 
Cited  In    Peugh   v.   Davis,   110  TJ.   8.   22S.    28 

L.  ed.  128,  4  Sup.  Ct.  Rep.  17 — Deford  v. 
Mebaffy.  13  Fed.  490 — McCIellan  v.  Pyeatt, 
1  C.  C.  A.  242.  4  U.  S.  App.  48,  49  Fed. 
260 — Schenck  v.  Diamond  Match  On.  19 
C.  C.  A.  .%3,  39  U.  8.  App.  191.  78  Fed. 
23 — The  Presto,  35  C.  C.  A.  390,  93  FWl. 
624— Walker  v.  Hoaghteling,  44  C.  C  A. 
19.  104  Fed.  514 — United  States  ex  rel. 
Mulvlhlll  V.  Clabaugh.  21  App.  D.  C.  443. 

3743.  On  dismissal  of  a  writ  of  errar  in 
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Ml  equity  case  bj  consent,  leave  was  granted 
to  file  the  transcript  thereon  as  part  of  the 
return  in  case  an  appeal  should  be  season- 
ably presented.  Williams  v.  Passumpsic 
Sar.  Bank,  141  U.  S.  249,  11  Sup.  Ct.  Rep. 
1005,  35:  740 

3744.  A  writ  of  error  to  a  state  court, 
which  incorrectly  states  the  date  of  a  judg- 
ment in  the  court  below,  may  be  dismissed 
without  prejudice  to  prooepdings  under  a 
second  writ  of  error,  which  correctly  de- 
scribes the  judgment.  Northern  P.  R.  Co. 
▼.  Ely,  197  U.  S.  1,  25  Sup.  Ct.  Rep.  302, 

49:  639 

3745.  Where  appeals  are  being  prosecuted 
to  final  judgment  by  order  of  the  directors 
or  trustees  of  a  corporation,  the  Supreme 
Court  will  not,  upon  sugsrestion  of  stran- 
^rs  to  the  decrees  appealed  from,  go  behind 
the  official  action  of  the  board  of  directors 
or  trustees,  and,  in  plain  disregard  of  their 
wishes,  dismiss  the  appeals.  Denver  &  R. 
G.  R.  Co.  V.  Ailing,  99  U.  S.  463,  25:  438 
CiUd  in  Dlckerman  ▼.  Northern  Trust  Co.  176 

U.  8.  193,  44  L.  ed.  431,  20  Sap.  Ct.  Rep. 
311. 

3746.  The  statement  by  appellant's  coun- 
sel of  facts,  to  show  that  this  court  has  no 
jurisdiction,  will  be  sufficient  for  dismissing 
the  appeal,  but  not  for  reversing  the  decree 
of  the  court  below,  although  the  same  facts, 
if  true,  would  prove  that  the  court  below 
had  no  jurisdiction.  Linited  States  v.  Mo- 
rillo,  1  Wall.  706,  17:  626 

3747.  The  circuit  court  of  appeals  will 
suspend  a  decision  upon  the  merits  when 
the  jurisdiction  of  the  circuit  court  in  the 
case  is  under  consideration  by  the  Supreme 
Court.  United  States  v.  Jahn,  155  U.  R. 
109,  15  Sup.  Ct.  Rep.  39,  39:  87 

DIamlssat  by  coart  on  Its  own  motion. 

Reinstatement  of  Case  Dismissed   Sua 
Sponte^   see   infra,   3976. 

3748.  If  on  looking  into  the  record  this 
court  finds  it  has  no  jurisdiction,  it  is  its 
duty  to  dismiss  the  case  on  its  own  motion 
without  awaiting  the  action  of  the  parties. 
Hilton  V.  Dickinson,  108  U.  6.  165,  2  Sup. 
Ct.  Rep.  424,  27:  688 
New  Orleans  Nat.  Bkg.  Asso.  v.  New  Or- 
leans Mut.  Ins.  Asso.  102  U.  S.  121, 

26:45 
Cited  In    Gibson    ▼.    Shufeldt.    122    U.    8.    27, 

30  L.  ed.  1084.  7  Sup.  Ct.  Rep.  1066 — 
Uolted  States  t.   Burchard.   125  U.   S.   178, 

31  L.  ed.  663,  8  Sup.  Ct.  Rep.  832 — Cam- 
eron V.  Hodges,  127  U.  S.  .325.  82  L.  ed. 
134,  8  Sup.  Ct.  Rep.  1154 — Bstis  ▼.  Trabue, 
128  r.  8.  230,  32  L.  ed.  439,  9  Sup.  Ct. 
Rep.  58. 

Notice  off  motion  to  dismiss. 

Granting   Rehearing   for   Lack   of,   see 

infra,  5661. 
See  also  infra,  3814,  3840,  3961. 

3749.  The  length  of  notice  of  a  motion  to 
dismiss  a  writ  of  error  must  depend  upon 
the  distance  of  the  counsel  or  party  from 
the  place  of  holding  the  court,  and  must  be 
long  enough  to  enable  him  to  arrange  his 

U.  S.  IHg.— 36 


business    and    reach    the    court.      Davidson 
V.   Lanier,   131   U.   S.   Ixxii.  Appx.  and 

16:  796 

3750.  Notice  of  a  motion  to  dismiss  for 
want  of  iurisdiction  must  be  given  to  the 
plaintiff  in  error  or  appellant  long  enough 
before  the  motion  is  heard  to  give  him  op- 
portunity to  contest  the  motion.  Davidson 
V.   Lanier,   131   U.   8.   Ixxii.   Appx.   and 

16:  796 

3751.  Notice  of  motion  to  dismiss  for 
want  of  jurisdictioA,  before  the  case  is 
reached  in  the  regular  call  of  the  docket, 
must  be  given  to  opposing  counsel  a  sufii- 
cient  time  before  hearing  to  enable  him  to 
arrange  his  business  and  make  the  journey ; 
and  whether  sufficient  time  was  given  is 
within  the  discretion  of  the  court  to  de- 
termine. Davidson  v.  Lanier,  131  U.  S. 
Ixxii.  Appx.  and  16:  796 

3752.  Although  a  notice  of  the  motion  to 
dismiss,  before  the  term  in  which,  in  regular 
order,  the  record  ought  to  be  returned,  is 
insufficient  because  not  accompanied  by  the 
brief  to  be  used  in  its  support,  as  required 
by  amendment  to  Rule  6,  yet  the  filing  of 
the  brief  on  the  merits  of  the  motion  by  the 
appellant  is  a  waiver  of  the  notice.  Thomas 
V.  Wooldridge,  23  W^all.  283,  23:  135 

Sufficiency  off  motion  papers. 

3753.  Motion  papers  should  contain  in 
themselves  co  much  of  the  record  as  to  en- 
able the  court  to  act  understandingly.  Tex- 
as Land  A  Cattle  Co.  v.  Scott,  137  U.  S. 
436,  11  Sup.  Ct.  Rep.  140,  34:  730 

3754.  Upon  a  motion  to  dismiss  before 
printing  the  record,  the  motion  papers  must 
so  present  the  case  as  to  make  a  reference 
to  the  transcript  unnecessary.  Waterville 
V.  Van  Slyke,  115  U.  S.  290,  6  Sup.  Ct. 
Rep.  39,  29:  406 

3755.  On  motions  to  dismiss  and  affirm, 
the  Supreme  Court  of  the  United  States  re- 
quires the  printing  of  only  so  much  of  the 
record  as  will  enable  it  to  act  understand- 
ingly without  referring  to  the  transcript. 
Walston  V.  Nevin,  128  U.  S.  578,  9  Sup. 
Ct.  Rep.  192,  32:  644 
Carey  v.  Houston  &  T.  C.  R.  Co.   160   U. 

S.  170,  14  Sup.  Ct.  Rep.  63,  37:  1041 

Cited  in  Carey  v.  Houston  &  T.  C.  R.  Co. 
150  U.  S.  179,  37  L.  ed.  1043,  14  Sup.  Ct. 
Rep.  63. 

3756.  A  motion  to  dismiss  will  be  denied 
by  the  Supreme  Court  of  the  United  States, 
but  without  prejudice,  where  the  motion 
papers  are  not  such  that  it  can  pass  upon 
the  motion  without  referring  to  the  tran- 
script on  file.  Callan  v.  Bransford,  139  V. 
S.  197,  11  Sup.  Ct.  Rep.  519,  35:  144 

Evidence;   depositions;  oral  argument. 

3757.  Upon  motion  to  dismiss,  no  evidence 
dehors  the  record  can  be  received  to  im- 
peach it.     Hudgins  v.  Kemp,  18  How.  530, 

15:  511 

3758.  Upon  a  motion  to  dismiss  the  ap- 
peal, on  the  ground  that  the  suit  is  ficti- 
tious, where  the  affidavits  leave  it  doubtful, 
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the  court  will  grant  a  rule  to  show  cause 
why  the  suit  should  not  be  disTniaed,  with 
leave  to  both  parties  to  take  and  file  deposi- 
tions in  support  oi  and  against  the  motion. 
American  Wood  Paper  Co.  v.  Heft,  131  U. 
S.  xcii.  Appx.  and  19:  378 

Oited  In  American  Wood  Paper  Co.  ▼.  Heft. 
131  U.  S.  (App.)  92— Hatfield  ▼.  Klnp,  184 
U.  8.  165.  40  L.  ed.  483,  22  Sup.  Ct.  Hep. 
477— Ridge  V.  Manker.  67. C.  C.  A.  508,  ia2 
Fed.  601 — State  ex  rel.  Bayha  v.  Philips 
(State  ex  rel.  Bnyha  v.  Kansas  City  Ct.  of 
Appeals)  97  Mo.  338,  3  I..R.A.  479,  10 
g.  w.  855 — Wedeklnd  ▼.  Bell,  26  Nev.  413, 
99  Am.  St.  Rep.  704,  69  Pac.  612— Judson 
y.  Flushing  Jockey  Club,  14  Misc.  351,  36 
N.  Y.  Supp.  126. 

3759.  Oral  argument  is  not  allowed  on 
motions  to  dismiss  appeals  or  writs  of  error 
in  the  Supreme  Court  of  the  United  States. 
Carey  v.  Houston  A  T.  C.  R.  Co.  150  V,  S. 
170,  14  Sup.  Ct.  Rep.  63,  37:  1041 

What    matters    considered    or    deter- 
mined. 

See  also  infra,  3808. 

3760.  It  is  not  proper,  on  the  motion  to 
dismiss  an  appeal,  to  decide  what  questions 
may  be  involved  on  the  hearing  of  that  ap- 
peal. Hill  V.  Chicago  &  E.  R.  Co.  129  U. 
S.  170,  9  Sup.  Ct  Rep.  269,  32:  651 

3761.  On  motion  to  dismiss  merely,  the 
merits  of  a  case  cannot  be  considered.  Bo- 
hanan  v.  Nebraska,  118  U.  S.  231,  6  Sup. 
Ct.  Rep.  1049,  30:  71 

3762.  The  court  cannot  decide  the  whole 
legal  merits  of  the  case  on  a  motion  to  dis- 
miss or  quash  a  writ  of  error.  Hecker  v. 
Fowler,  1  Black,  95,  17:  45 

3763.  Questions  of  reversal  or  aflfirmance 
appertain  to  the  merits  of  a  controversy, 
and  will  not  be  determined  on  a  motion  to 
dismiss  the  appeal.  New  Orleans,  O.  &  G. 
W.  R.  Co.  V.  Morgan,  10  Wall.  256,      19:  892 

3764.  Where  the  question  of  jurisdiction 
cannot  be  determined  without  looking  into 
the  merits,  the  motion  to  dismiss  for  want 
of  jurisdiction  will  be  denied,  with  permis- 
sion to  argue  it  upon  the  hearing,  l^ynch 
V.  Dc  Bernal,  131  U.  S.  xciv.  Appx.  and 

19:  395 

• 

3765.  The  authority  of  state  courts,  and 
the  validity  or  invalidity  of  their  pro- 
ceedings and  judgments  after  motion  to  re- 
move will  not  be  determined  by  this  court 
on  motion  to  dismiss,  but  will  stand  for  full 
hearing  when  reached  on  the  regular  call 
of  the  docket.  Kanouse  v.  Martin,  14  How. 
23,  14:  310 
died  in  Home  L.  Ins.  Co.  v.  Dunn,  19  Wall. 

224,  22  L.  ed.  69 — Blair  v.  West  Point  Mfg. 
Co.  7  Neb.  153 — National  Union  Bank  v. 
Dodge,  42  N.  J.  L.  320 — Talbott  v.  Plant- 
ers Oil  Co.  12  Tex.  Civ.  App.  50,  33  S.  W. 
745 — Johnson  v.  Brewers'  F.  Ins.  Co.  51 
Wis.  682,  9  N.  W.  657. 

3766.  Where  a  judgment  appears  to  have 
been  rendered  which  the  party  is  entitled  to 
have  revisetl  in  this  court,  and  it  comes 
here  for  such  revision  upon  proper  process. 


all    other   questions   must   await   the    finnl 
hearing.     Hecker   v.    Fowler,    1    Black,    95, 

17:  45 
Sparrow  v.  Strong,  3  Wall.  97,  18:  49 

3767.  Where  the  record  suggests  many 
points  which  cannot  be  considered  upon 
motion  to  dismiss,  the  court  will  refuse  the 
motion,  but  will  allow  it  to  be  brouf^lit  to 
the  notice  of  the  court  again  when  the  case 
shall  be  argued  upon  its  merits.  Day  ▼. 
Washburn,  23  How.  309,  16:  551 

3768.  A  motion  to  dismiss,  upon  the 
ground  that  the  record  contains  a  mnBs  of 
various  ana  conflicting  testimony  in  relation 
to  facts  upon  which  no  jurisdiction  can  be 
exercised  upon  a  writ  of  error,  must  be 
denied.  The  court  will  not  go  into  this  in- 
quiry until  the  regular  hearii?g  of  the  cause. 
Minor  v.  Tillotson,  1  How.  287,  11:  134 
Cited  in  Sufdam  v.  Williamson,  20  How.   441. 

16  li.  ed.  983 — Taylor  v.  Morton,  2  Black. 
484.  17  L.  ed.  278 — Sparrow  ▼.  Strong. 
8  WalL  106,  18  L.  ed.  50 — New  Orleans, 
O.  &  G.  W.  B.  Co.  v.  Morgan,  10  Wall. 
260.  19  L.  ed.  892 — Cook  v.  Burnley  (Cook 
V.  Porter)  11  Wall.  677.  20  L.  ed.  86 — 
The  Butaw  (Wheeler  v.  Harris)  12  Wall. 
141,  20  L.  ed.  278 — Baltimore  St  P.  R.  Co. 
V.  Sixth  Presby.  Chnrch,  91  U.  8.  131,  23 
Lk  ed.  261 — Stewart  ▼.  Salamon,  97  U.  8. 
864,  24  L.  ed.  1045. 

3769.  The  propriety  of  an  order  for  super- 
sedeas cannot  be  considered  on  a  motion  to 
dismiss.  The  motion  should  be  to  discharge 
the  order  for  a  supersedeas.  Hudgins  ▼. 
Kemp,  18  How.  530,  16:  611 

3770.  On  a  motion  to  dismiss  an  appeal 
from  a  decree,  it  is  not  proper  to  decide 
whether  a  prior  decree  in  the  same  case 
was  a  final  decree,  or  what  orders  and  de- 
crees made  by  the  circuit  court  prior  to  the 
making  of  the  decree  appealed  from  can  be 
reviewed  on  the  appeal  from  it.  These 
questions  can  be  considered  only  when  that 
appeal  shall  come  up  for  hearing  on  ita 
merits.  Hill  v.  Chicago  &  E.  R.  Co.  129  U. 
S.  170,  9  Sup.  Ct.  Rep.  269,  32:  651 

3771.  This  court  will  not.  on  a  motion  to 
dismiss,  decide  whether  a  discharge  in  bank- 
ruptcy releases  one  from  all  liability  on  the 
judgment.  Hill  v.  Harding,  131  U.  S.  cc. 
Appx«  and  26:  310 

3772.  The  objection  that  an  intervention, 
called  a  "third  opposition"  by  the  Code  of 
Louisiana,  cannot  be  availed  of  by  defendant 
in  execution,  in  regard  to  property  involved 
in  the  case,  cannot  be  properly  disposed  of 
in  the  Supreme  Court  of  the  Unite.l  States 
on  motion  to  dismiss  or  affirm.  New  Orleans 
v.  Louisiana  Constr.  Co.  129  U.  S.  4b,  }0 
Sup.  Ct.  Rep.  223,  32:  607 
Cited  in  Chanute  v.  Trader,  132  U.  8.  213,   S3 

L.  ed.  346,  10  Sup.  Ct.  Rep.  67. 

e.  When  Heard;  Time  of  Moffota. 

Time  to  Present  Evidence  as  to  Jurisdiction- 
al Amount,  see  supra,  365,  372,  373. 

3773.  It  is  the  practice  of  this  court  to 
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hear  motions  to  dismiss,  on  the  day  assigned 
for  business  of  that  description,  before  the 
case  is  reached  in  the  regular  call  on  the 
docket.  Davidson  v.  Lanier,  131  U.  S.  Ixxii. 
Appx.  and  16;  795 

3774.  This  court  will  not  decide  motions  to 
dismiss  before  the  record  is  printed,  when 
there  is  any  question  about  the  facts  on 
which  the  motion  rests.  St.  Louis  Nat. 
Bank  t.  United  States  Ins.  Co.  100  U.  S. 
43,  25:  547 
Cited  In   Watervllle  v.   Van   Slyke,    115   U.   S. 

290.  29  L.  ed.   406,   6   Sup.   Ct.   Rep.   39. 

3775.  A  motion  to  dismiss  an  appeal  and 
issne  a  procedendo  cannot  be  entertained 
nntil  the  appeal  has  been  regularly  entered, 
or  the  time  in  which  it  may  be  entered  has 
expired.  StaflTojrd  v.  Union  Bank  of  Louisi- 
ana, 16  How.  135,  14:  876 
OiUd  In  Wood  v.  Brown,  43  C.  C.  A.  478,  104 

Fed.  206 — Bradley  ▼.  Gait,  5  Mackcy,  320 
--Rnssia  Cement  Co.  ▼.  Le  Pago  Co.  174 
Haas.  358,  55  N.  E.  70— Mason  ▼.  Oer- 
maine.  1  Mont.  281— Wlngate  v.  Haywood. 
40  N.  H.  447. 

3776.  This  court  will  not  refuse  to  hear 
a  motion  to  dismiss,  before  the  term  in 
which,  in  regular  order,  the  record  ought  to 
be  returned,  if  the  record  was  actually 
brought  here  and  printed.  Thomas  ▼.  Wool- 
dridge,  23  Wall.  283,  23:  135 
Re  Russell,  13  Wall.  664,  20:  632 
Cited  la  Thomas  v.  Wooldrldge,  28  Wall.  288, 

23  L.  ed.  186 — Clark  v.  Hancock,  94  U.  8. 
493,  24  U  ed.  146 — Hamlll  ▼.  Bank  of  Clear 
Creek  County,  7  Colo.  App.  473,  43  Pac. 
903. 

3777.  IMstant  counsel  cannot  be  expected 
to  attend  in  the  Supreme  Court  merely  to 
gnard  against  the  possibility  of  a  motion  to 
dismiss,  made  before  the  case  is  reached  in 
the  regular  call  of  the  docket.  Davidson  v. 
Lanier,  131  U.  8.  Ixxii.  Appx.  and      16:  796 

3778L  Motion  to  dismiss  for  want  of  ju- 
risdiction may  be  entertained  before  the  re- 
turn day  of  the  writ  of  error.  Clark  v. 
Hancock,  94  U.  S.  493,  24:  146 

Cited  In  Whalen  r.  Sheridan,  18  Blatchf.  326, 
10  Fed.  668 — ^HamlU  v.  Bank  of  Clear  Creek 
Gonaty,  7  Colo.  App.  473.  48  Pac.  903. 

3779.  An  appeal  will  not  be  dismissed  on 
motion  before  it  is  reached  in  the  regular 
call  of  the  docket,  on  the  sole  ground  that  no 
question  is  presented  in  the  record  for  re- 
vision by  the  court.  Wheeler  v.  Harris 
(Thi^Eutaw)   12  Wall.  136,  20:278 

3780.  Where  there  is  a  substantial  defect 
in  an  appeal  or  writ  of  error,  the  objection 
nay  be  taken  at  any  time  before  the  judg- 
loent,  on  the  ground  that  the  case  is  not 
>««ally  before  this  court.  Wilson  v.  Life 
ft  Fire  Ins.  Co.  of  N.  Y.  12  Pet.  140, 

9:  1032 
Cited  ta  Decatur  t.  Paulding.  14  Pet.  008 
Appx.  10  L.  «»d.  615  Appx. — Mussina  ▼.  Cava- 
Mt,  8  Wall.  362.  18  L.  ed.  812— Masterson 
▼.  Remdon  (Masterson  v.  Howard)  10  Wall. 
417,  19  L.  ed.  f>54.  5  Nat.  Bankr.  Reg.  131 
—The  Protector  (Freeborn  v.  The  Pro- 
tector) 11  Wall.  86.  20  L.  ed.  48— Sewing 
Mack.  Co.'s  Case  (Qrorer  A  B.  Sewing  Macb. 


Co.  T.  Florence  Sewing  Mach.  Co.)  18  Wall. 
679,  21  L.  ad.  92(^— Simpson  t.  Greeley.  20 
Wall.  158.  22  L.  ed.  339— Kentucky  Silver 
Mln.  Co.  V.  Day,  2  Sawy.  471.  Fed.  Cas. 
No.  7,719 — Hook  v.  Mercantile  Trust  Co. 
36  C.  C.  A.  653,  96  Fed.  49— Ayres  v.  Pols- 
dorfer.  45  C.  C.  A.  28,  105  Fed.  740. 

3781.  A  motion  to  dismiss  the  case,  made 
by  the  defendant  in  error,  upon  the  ground 
that  the  clerk  of  the  state  court  issued  the 
writ  of  error  and  one  of  the  judges  of  that 
court  signed  the  citation,  comes  too  late 
where  the  cause  has  been  pending  in  the 
Supreme  Court  for  two  terms  and  a  writ  of 
certiorari  has  been  sent  down  to  complete 
the  record  at  the  instance  of  the  moving 
party.    McDonogh  v.  Millaudon,  3  How.  693, 

11:787 
Cited  In  Buckingham  v.  McLean,  13  How.  161, 
14  L.  ed.  91 — Chaffee  v.  Hayward,  20  How. 
210,  16  L.  ed.  80«— Texas  &  P.  R.  Co.  v. 
Kirk,  111  V.  S.  487,  28  L.  ed.  482.  4  Sup. 
Ct.  Bep.  ."SOO — Bx  parte  Balaton,  119  U.  S. 
614.  30  L.  ed.  507,  7  Sup.  Ct.  Bep.  317 
— Miller  v.  Texas,  153  U.  S.  637,  88  L.  ed. 
813,  14  Sup.  Ct.  Bep.  874 — Stevens  v.  Clark, 
10  C.  C.  A.  383.  18  U.  8.  App.  684,  62  Fed. 
326. 

3782.  If  the  citation  on  a  writ  of  error 
from  the  Federal  Supreme  Court  has  not 
been  served  thirty  days,  that  court  will  not 
take  up  the  cause  until  the  thirty  days  have 
expired,  unless  the  defendant  in  error  shall 
appear.  Lloyd  v.  Alexander,  1  Cranch, 
365,  2:  137 
Explained  In  Welsh  v.   Mandevllle.  6  Crancb, 

321.  3  L.  ed.  114. 

Cited  In  National  Bank  v.  National  Bank,  99 
U.  S.  609,  25  Ik  ed.  362 — Sammls  v.  Wight- 
man,  25  Fla.  564,  6  So.  173 — Olive  v.  Na- 
pier, Cooke   (Tenn.)   20. 

d,  Preference   of  Causes   in   Order  of 

Hearing, 

3783.  Motions  to  advance  causes  on  the 
calendar  in  preference  to  earlier  causes  are 
not  granted  as  of  course,  even  when  both 
parties  concur.  Miller  v.  New  York,  12 
Wall.  159,  20:  259 

What  cases  entitled  to  preference. 

3784.  After  a  case  has  been  called  and 
placed  at  the  foot  of  the  docket,  the  court 
cannot  take  it  up,  on  motion,  and  assign  a 
day  for  its  argument,  when  other  cases  of 
gi'pat  public  importance  have  already  been 
assigned.    Barry  v.  Mercein,  4  How.  574, 

11:  1108 

3785.  A  cause  cannot  be  advanced  for 
argument  simply  because  it  has  no  merits. 
Amory  v.  Amory,  91  U.  S.  356,  23:  436 
Cited   in    Dzlalynskl   v.   Bank   of  Jacksonville, 

23  Fla.  45,  4  So.  338. 

3786.  A  case  not  entitled  to  be  heard  in 
advance  of  others  will  not,  where  one  party 
objects,  be  advanced  to  be  heard  with  an- 
other which  has  precedence  on  the  docket. 
Louisiana  ex  rel.  Southern  Bank  v.  New 
Orleans,  103  U.  S.  521,  26:  306 

3787.  A  cause  which  does  not  come  with- 
in any  of  the  exceptions  to  rule  30,  which 
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requires  causes  to  be  heard  in  their  order, 
although  it  involves  important  interests  of 
a  state,  will  not  be  advanced  on  the  docket. 
Baltimore  &  O.  R.  Co.  v.  Marshall  County, 
131  U.  S.  xcix.  Appx.  and  19:  452 

3788.  No  case  can  be  taken  up  out  of  its 
order  on  the  docket,  where  private  inter- 
ests only  are  concerned.  The  only  cases 
where  this  rule  does  not  apply  are  those  in 
which  the  question  in  dispute  will  embar- 
rass the  government  while  it  remains  un- 
settled. United  States  v.  Fossatt,  21  How. 
445,  16:  185 
Sage  V.  Central  R.  Co.  93  U.  S.  412,  23:  933 
Cited  in   Hoge   ▼.   Richmond  &   D.    R.   Co.   03 

U.  S.  2.  23  L.  ed.   781 — Spratt  v.  Jackson- 
ville, 29  Fla.  178,  10  So.  734. 

3789.  Rule  32  as  to  advancement  of 
causes  does  not  apply  ^o  an  appeal  from  a 
decree  on  the  merits  in  a  suit  removed  from 
a  state  court  to  the  circuit  court.  Call  v. 
Palmer,  106  U.   S.  39,  1   Sup.  Ct.  Rep.   2, 

27:61 

3790.  A  writ  of  error  to  a  state  court 
which  had  refused  to  grant  a  motion  to  re- 
move may  be  advanced  as  within  the  spirit, 
although  not  within  the  letter,  of  rule  32 
regarding  advancement  of  causes  remanded 
by  the  circuit  court.  Burlington,  C.  R.  &  N. 
R,  Co.  V.  Dunn,  121  U.  S.  182,  7  Sup.  a. 
Rep.   1114,  30:885 

3791.  Rule  32,  as  to  advancement  of 
causes,  applies  only  to  writs  of  error  and 
appeals  brought  to  this  court  under  the  pro- 
visions of  §  5  of  the  act  of  March  3,  1875 
(18  Stat,  at  L.  472) ;  that  is  to  say,  from 
orders  of  the  circuit  courts  remanding 
causes  which  have  been  removed  from  a 
state  court,  and  from  orders  dismissing 
suits  because  they  do  not  involve  contro- 
versies properly  within  the  jurisdiction  of 
the  circuit  courts,  or  because  parties  have 
been  improperly  made  or  joined  for  the  pur- 
pose of  creating  a  case  cognizable  under 
that  act.  It  does  not  apply  to  a  writ  of  er- 
ror to  a  state  court,  nor  does  it  apply  to 
a  case  from  a  circuit  court  where  the  judg- 
ment disposes  of  the  case  on  the  merits. 
Poindexter  v.  Greenhow,  109  U.  S.  63,  3  Sup. 
a.  Rep.  8,  27:  860 

3792.  A  motion  to  advance  a  cause  on  the 
calendar  is  not  within  the  act  of  June  30, 
1870,  unless  filed  by  the  state  or  by  a  party 
claiming  under  its  laws.  Ward  v.  Maryland, 
12  Wall.  163,  20:  260 

3793.  A  suit  in  the  name  of  the  state,  on 
the  relation  of  an  individual,  is  not  within 
the  act  of  Congress  of  June  30,  1870,  giving 
priority  to  cases  in  which  a  state  is  a 
party.     Miller  v.  New  York,  12  Wall.  159, 

20:259 
Cited  In   Spratt  v.  Jacksonville,  29  Fla.   178, 
10  So.  734. 

3794.  A  suit  against  a  tax  collector  for 
alleged  wrongs  done  while  collecting  taxes 
due  the  state,  in  which  he  is  not  restrained 
from  his  ofldcial  duties,  is  not  entitled  to  a 
preference  in  being  heard  under  U.  S.  Rev. 


Stat.  §  949,  U.  S.  Comp.  Stat.  1901,  p.  695. 
Poindexter  v.  Greenhow,  109  U.  S.  63,  3  Sup. 
Ct.  Rep.  8,  27:  860 

3795.  Rule  26,  If  4,  relating  to  the  ad- 
vancement of  causes,  does  not  include  a 
suit  against  a  state  tax  collector,  as  it  re- 
lates only  to  revenue  cases  and  cases  in 
which  the  United  States  is  concenied,  which 
also  involve  or  affect  some  matter  of  gen- 
eral public  interest, — in  which  cases  the 
advancement  is  not  of  course,  but  in  the 
discretion  of  the  court,  and  on  motion  of 
the  Attorney  General.  Poindexter  v.  Green- 
how,  109  U.  S.  63,  3  Sup.  Ct.  Rep.  8, 

27:860 

3796.  This  court  will  not  give  preference 
to  cases  in  which  the  execution  of  the 
revenue  laws  of  a  state  is  enjoined,  unless 
the  operation  of  the  state  government  will 
be  embarrassed  by  the  delay.  Hoge  v.  Rich- 
mond &  D.  R.  Co.  93  U.  S.  1,  23:  781 
Cited  in  Kentucky  C.  R.  Co.  v.  Bourbon  County, 

116  U.  8.  640,  29  L.  ed.  725,  6  Sap.  Ct. 
Rep.  601 — Spratt  v.  Jacksonville,  29  Fla. 
178,  10  So.  734. 

3797.  Cases  in  which  the  execution  of  the 
revenue  laws  of  a  state  has  been  enjoined 
or  stayed  will  only  be  advanced  on  motion 
of  the  state  or  the  party  claiming  under 
such  laws,  who  must  show  that  the  opera- 
tion of  the  state  government  will  he  em- 
barrassed by  delay.  Kentucky  C.  R.  Co. 
V.  Bourbon  County,  116  U.  S.  538,  6  Sup. 
Ct.   Rep.   601,  29:  725 

3798.  An  appeal  from  a  decree  enjoining 
the  collection  of  a  tax  levied  by  a  city 
ordinance  is  not  entitled  to  a  preference, 
under  the  act  of  1870  (16  Stat,  at  L.  176), 
giving  priority  over  all  other  civil  caaea  to 
those  where  the  execution  of  the  revenue 
laws  of  a  state  is  enjoined  or  suspended. 
Davenport  v.  Dows,  15  Wall.  390,  21 :  96 
Cited  in   Spratt   v.   Jacksonville,   29   Fla.   178, 

10  So.  734. 

3799.  It  is  sufficient  reason  for  giving 
preference  to  cases  in  which  a  state  is  a 
party,  that  the  money  represented  by  the 
bonds  sued  for  is  part  of  the  school  fund 
and  is  wanted  for  school  purposes.  Hunting- 
ton V.  Texas,  131  U.  S.  ex.  Appx.  and 

20:  550 

3800.  Criminal  cases  will  not  be  advanced 
on  the  calendar,  under  rule  30,  which  pro- 
vides for  advancement  by  leave  of  court  on 
motion  of  either  party,  where  the  defend- 
ant is  not  in  jail.  Ward  v.  Maryland,  12 
Wall.  163,  20:  260 

3801.  A  motion  under  the  act  of  June  30, 
1890,  to  advance  an  appeal  on  the  calendar, 
will  be  denied  when  made  by  one  found 
guilty  of  selling  merchandise  without  the 
license  required  by  the  laws  of  the  state. 
Ward  V.  Maryland,  12  Wall.  163,        20:  260 

Practice. 

3802.  An  order  to  advance  a  case  is  un- 
necessary where  the  case  is  to  be  disposed 
of  on  a  motion  to  affirm.     Aspen  Mm.  & 
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Smelting  Co.  v.  Billings,  150  U.  S.  31,  14 
Sup.  Ct.  Rep.  4,  37:  986 

3803.  Cases  advanced  under  §  3  of  rule 
32  are  to  be  submitted  on  printed  briefs  or 
arguments  after  service  of  notice  and  brief 
or  argument.  Fletcher  v.  Hamlet,  116  U. 
8.  408,  6  Sup.  Ct.  Rep.  426,  29:  673 

3804.  Motions  under  rule  82  as  to  ad- 
vancement of  causes  should  be  accompanied 
by  an  agreed  statement  of  the  case,  or  by 
such  extracts  from  the  record  as  will  show 
that  the  case  is  one  to  which  the  rule  is  ap- 
plicable. Call  V.  Palmer,  106  U.  S.  39,  1 
Sup.  Ct.  Rep.  2,  27:  61 

3805.  Motions  to  advance  criminal  causes 
mnst  state  the  facts  in  such  manner  that 
this  court  may  judge  whether  the  govern- 
ment will  be  embarrassed  in  the  adminis- 
tration of  its  affairs  by  delay;  In  this  case, 
the  rule  having  but  recently  gone  into 
operation,  a  general  statement,  that  ques- 
tions while  unsettled  would  embarrass  the 
operations  of  the  government,  was  accepted 
as  sufficient.  United  States  v.  Norton,  91 
U.  8.  558,  23:  250 

e.  Ccntinuanee. 

m 

Of  Motion  to  Reinstate  Appeal,  see  infra, 

3976. 
See  also  supra,  3039,  3042. 

3806.  The  rules  of  this  court,  requiring 
causes  to  be  ready  for  hearing  when  reached, 
will  be  rigidly  enforced.  Alvord  v.  United 
States,  99  U.  S.  593,  25:  399 
Hurley  v.  Jones,  97  U.  S.  318,        24:  1008 

3807.  This  court  will  not  compel  the  hear- 
ing of  the  cause  at  the  first  term,  unless  the 
thirty  days'  notice  for  re-examination  of 
eases  on  writs  of  error,  provided  for  by  the 
22d  section  of  the  judiciary  act,  in  connec- 
tion with  the  act  of  1803,  has  been  given. 
Cox  V.  United  States,  131  U.  S.  c.  Appx. 
and  19: 500 

3808^  Where  a  dismissal  of  an  appeal  by 
a  city  is  asked  on  a  compromise  with  one 
branch  of  the  city  government,  and  is  re- 
sisted by  ano^er  branch,  on  the  ground  that 
control  of  the  controversy  has  been  trans- 
ferred to  it,  the  court  will  not  settle  the 
matter  summarily  on  such  motion,  but  will 
continue  the  eause  to  give  the  latter  an  op- 
portunity to  set  aside  the  compromise.  New 
Orleans  v.  New  Orleans,  M.  &  T.  R.  Co.  108 
U.  8. 15,  1  Sup.  Ct  Rep.  187,  27:  635 

Grounds  for. 

Of  Motion  for  Additional  Security,  see 

supra,  2903. 
See  also  supra,  3296. 

3809.  For  lack  of  information  material  to 
a  correct  decision,  case  held  over  to  give 
counsel  opportunity  to  present  requisite  in- 
fonnation.  'Soulard  v.  United  States,  4 
Pet.  511,  7:  938 

Cited  in  Menard   t.   Massey,  8   How.   304.   12 

L.  ed.  1089 — Crespin  v.  United   States,   168 

U.  8.  212,  42  L.  ed.  440,   18  Sup.  Ct.   Uep.  I 

93. 


3810.  For  failure  to  enter  the  appeal  at 
the  proper  term,  the  court  may  grant  a  con- 
tinuance at  the  request  of  the  other  side. 
Brown  v.  Swann,  8  Pet.  435,  8:  1001 

3811.  Where  the  judgment  or  decree  was 
entered  less  than  thirty  days  before  the 
term,  the  tlefendant  is  at  liberty  to  enter 
his  appearance  and  proceed  to  trial;  other- 
wise the  cause  must  be  continued.  Cox  v. 
United  States  ex  rel.  McGarrahan,  131  U.  S. 
c.  Appx.  and  19:  500 

3812.  A  continuance  may  be  allowed  for 
a  reasonable  time  in  a  case  from  the  court 
of  claims,  pending  a  motion  for  a  new  trial 
in  that  court.  United  States  v.  Crusell,  12 
Wall.  175,  20:  384 

3813.  The  absence  of  one  or  all  the  coun- 
sel employed  by  one  party,  in  the  pursuit  of 
other  business,  furnishes  no  ground  for  de- 
laying a  case  in  the  Supreme  Court  without 
the  consent  of  the  adverse  party.  Chaffee 
V.  Hay  ward,  20  How.  208,  15:  804 

3814.  Where  the  plaintiff  in  error  and  his 
counsel  reside  in  a  distant  state,  and  there 
is  no  proof  of  the  actual  service  of  notice  of 
a  motion  to  dismiss  the  writ  of  error,  and 
the  case  is  so  late  on  the  docket  that  it 
could  not  be  reached  during  the  term,  the 
motion  to  dismiss  will  be  continued  in  the 
regtUar  call  of  the  docket  to  the  next  term, 
then  to  be  heard  on  thirty  days'  notice. 
Davidson  v.  Lanier,  131  U.  S.  Ixxii  Appx. 
and  16:  /96 

3815.  In  determining  an  application  to 
continue  a  cause  on  account  of  death,  the 
court  should  exercise  a  sound  discretion  to 
avoid  alike  unnecessary  delav  and  injuri- 
ous precipitancy  of  counsel.  Hunter  v. 
Fairfax,  3  Dall.  305,  1:613 
Cited   in   Allen    v.    State,    10   Ga.    92 — Borden 

▼.  Houston,  2  Tex.  604. 

/.  Submission, 

On  Motion  for  Rehearing,  see  infra,  5669. 

3816.  This  oourt  cannot  compel  a  party 
against  his  will  to  argue  his  case  with 
another;  but  counsel  naay  submit  printed 
arguments  in  the  other  case  on  the  questions 
which  are  common  to  the  two.  Louisiana 
ex  rel.  Southern  Bank  v.  New  Orleans,  103 
U.  S.  521,  26:  306 

3817.  Where,  when  a  number  of  suits 
were  commenced,  the  defendants,  relying 
upon  a  common  ground  of  defense  which  is 
controlling,  united  in  the  employment  of 
counsel,  contributing  to  a  common  fund  for 
the  expenses  of  litigation,  the  court  will  not 
accept  the  submission  of  one  of  the  causes, 
which  has  in  fact  been  amicably  arranged 
under  the  employment  of  new  counsel  for 
the  defense,  where  another  cause  involving 
the  common  defense  is  pending  here,  and  the 
original  counsel  employed  in  the  general  de- 
fense, who  still  control  the  latter  case,  ob- 
ject to  such  submission.  St  Louis  Smelting 
&  Ref.  Co.  V.  Kemp,  103  U.  S.  666,    26:  313 

3818.  Where  stipulation  is  made  to  tub- 
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mit  a  cause  without  oral  argument,  without 
any  time  being  mentioned,  a  motion  to  re- 
quire defendant  in  error  to  submit  under 
rule  20,  to  which  no  reference  is  made  in  the 
stipulation,  will  be  denied  if  opposed.  Glenn 
V.  Fant,  124  U.  S.  123,  8  Sup.  Ct.  Rep.  398, 

31 :  352 

Withdrawal;  settlnic  aside. 

See  also  supra,  3737. 

3819.  Where  a  case  has  been  submitted  on 
briefs  involving  a  constitutional  question  on 
which  the  judges  differ,  the  submission  may 
be  set  aside,  and  an  oral  argument  ordered, 
and  the  cause  restored  to  the  calendar. 
Louisiana  ex  rel.  Folsom  v.  New  Orleans, 
181  U.  S.  ed.  Appx.  and  26:  427 

3820.  Where  a  cause  is  submitted,  and 
rule  21,  which  provides  that  "when  a  statute 
of  a  state  is  cited,  it  shall  be  printed  at 
length,"  is  disregarded  by  both  parties,  the 
submission  will  be  set  aside,  ana  the  cause 
restored  to  its  place  on  the  docket.  School 
Dist.  No.  56  V.  St.  Joseph  F.  &  M.  Ins.  Co. 
101  U.  S.  472,  25:  868 

3821.  Where  counsel  on  both  sides  stipu- 
lated in  writing  to  submit  a  case  under 
rule  20,  and  no  argument  is  filed  in  behalf 
of  the  plaintiff  in  error,  but  one  is  filed  in 
behalf  of  the  defendant  in  error,  under  the 
stipulation,  the  court  will  take  the  case  as 
submitted,  and  afilrm  the  judgment  without 
passing  specially  upon  the  assignments 
which  were  returned  with  the  record.  (But 
in  this  case  the  affirmance  was  rescinded 
afterwards  on  condition  that  plaintiff  pay 
costs  of  term  and  of  printing  the  record 
within  sixty  days.)  Aurreooechea  v.  Bangs, 
110  U.  S.  217,  3  Sup.  Ct.  Rep.  369,    28:  125 

3822.  Stipulations  between  counsel  for 
submitting  causes  may  be  enforced,  and  they 
cannot  be  withdrawn  by  either  party  with- 
out the  consent  of  the  other,  except  by  leave 
of  the  court  upon  cause  shown.  Muller  v. 
Dows,  94  U.  S.  277,  24:  76 
Aurrecoechea  v.  Bangs,  110  U.  S.  217,  3  Sup. 

Ct.  Rep.  369,  28:  125 

CiUd  m  Wright  V.  Nagle,  101  U.  S.  793.  25 
L.  ed.  922 — ^Aurrecoechea  v.  Bangs,  110  U.  S. 
218,  28  L.  ed.  125,  3  Sup.  Ct.  Rep.  369. 

g.  Affirming  or  Dimniasing, 

See  also  supra,  3772. 

3823.  There  must  be  color  for  the  motion 
to  dismiss,  to  warrant  the  Supreme  Court 
of  the  United  States  in  entertaining  a  mo- 
tion to  affirm.  Metcalfe  v.  The  Alaska  (The 
Alaska)  130  U.  S.  201,  9  Sup.  Ct.  Rep.  461, 

32:  923 
Independent  School  District  v.  Hall,  106  U. 

S.  428,  1  Sup.  Ct.  Rep.  417,  27:  237 

Davies    v.    United    States    ex    rel.    Corbin 

(Davies  v.  Corbin)  113  U.  S.  687,  5  Sup. 

a.  Rep.  696,  28:  1149 

Gaines    v.    United    States    ex    rel.    Corbin 

(Gaines  v.  Corbin)  113  U.  S.  687,  5  Sup. 

Ct.  Rep.  697,  28:  1150 

Whitney  v.  CJook,  99  U.  S.  607,  25:  446 

Cited  In  Hinckley  v.   Morton,   103  U.   S.   765, 


26  L.  ed.  607 — Independent  School  District 
V.  Hall.  106  U.  S.  429,  27  I.,  ed.  237,  1 
Sup.  Ct.  Rep.  417— The  Alaska  (Metcalfe 
V.  The  Alaska)  130  U.  S.  208,  .^2  L.  ed. 
925,  9  Sup.  Ct.  Rep.  461 — WbitDey  t.  Cook, 
131  U.  S.  cxcvii.  Appx  26  L.  ed.  5410 — Cbm- 
ute  y.  Trader,  132  U.  S.  213,  83  L.  ed.  346, 
10  Sup.  Ct.  Rep.  67— Dsialynaki  v.  Baak  ef 
Jacksonville,  23  Fla.  45,  4  So.  336 — Sweeney 
V.  Coulter,  100  Ky.  303,  68  S.  W.  784. 

3824.  Where  there  is  color  for  a  motion 
to  dismiss,  and  the  writ  of  error  was  taken 
for  delay  only,  the  judgment  will  be  af- 
firmed. Northern  P.  R.  Co.  v.  Amato,  144 
U.  S.  465,  12  Sup.  Ct.  Rep.  740,  36:  506 

3825.  On  motions  to  dismiss  or  affirm  a 
decree  hy  which  a  hill  was  dismissed  for 
lack  of  jurisdiction,  which  was  not  error, 
there  heing  color  for  the  motion  to  dismiss, 
the  motion  to  affirm  will  he  sustained.  Bien- 
ville Water  Supply  Co.  v.  Mobile,  175  U.  S. 
109,  20  Sup.  Ct.  Rep.  40,  44:  92 

3826.  When  there  is  sufficient  color  of  a 
right  to  a  dismissal  of  an  appeal  for  lack 
of  jurisdiction,  which  is  removed  by  affi- 
davits, the  judgment  will  be  affirmed  if  the 
appeal  was  taken  merely  for  delay.  Micas 
V.  Williams,  104  U.  S.  556,  26:842 
Cited  in  The  Alaska  (Metcalfe  v.  The  Alaska) 

130  U.  S.  208,  32  L.  ed.  925,  9  Sap.  it. 
Rep.  461 — Chanute  v.  Trader,  132  0.  S. 
213,  88  L.  ed.  346,  10  Sup.  Ct  Rep.  67. 

3827.  Upon  a  motion  to  affirm  a  decree 
united  with  a  motion  to  dismiss  the  appral 
in  an  admiralty  suit,  the  Supreme  0:>uru 
while  refusing  to  dismiss  the  appeal,  af- 
firmed the  decree,  it  appearing  from  the 
record  that  the  appeal  was  taken  for  delay. 
Nickerson  v.  Merchants'  S.  S.  Co.  (The  S. 
C.  Tryon)  105  U.  S.  267,  26:  1026. 
Cited  in  The  Alaska  (Metcalfe  ▼.  The  Alaskan 

130  U.  S.  208,  32  L.  ed.  925.  9  Sop.  Ct. 
Rep.  461 — Chanute  v.  Trader,  132  U.  8.  213, 
33  L.  ed.  846,  10  Sup.  Ct.  Rep.  67. 

3828.  A  petition  of  right  presented  to  the 
supreme  court  of  the  District  of  Columbia 
and  there  dismissed,  and  the  relief  prayed 
for  refused,  was  dismissed  on  writ  of  error 
in  the  Supreme  C!ourt  of  the  United  States, 
with  costs,  pursuant  to  rule  16.  Miller  v. 
Edgerton,  140  U.  S.  690,  Mem.  11  Sup.  a. 
Rep.  1024,  35:763 
Cited  in   Cronkhite  v.   Bothwell,   8   Wyo.  742, 

31  Pac.  400. 

3829.  Where  a  writ  of  error  was  taken 
for  delay  only,  a  motion  to  affirm  will  be 
granted.    Micas  v.  Williams,  104  U.  S.  556, 

26:842 

3830.  A  motion  to  affirm  a  judgment  on 
writ  of  error  to  a  state  court  should  be 
granted  .by  the  Supreme  Ck)urt  of  the  United 
States,  where  the  assignments  of  error  are 
frivolous  and  the  court  is  convinced  that 
the  writ  was  taken  only  for  delav.  Blythe 
V.  Hinckley,  180  U.  S.  333,  21  Sup.  Ct,  Rep. 
390,  45: 567 
Cited  In  Equitable  Life  Assur.  Soc.  v.  Brown. 

187  U.  S.  311,  47  L.  ed.  192,  23  Sup.  U. 
Rep.  123 — Dennison  v.  Christian,  196  U.  S. 
037.  49  L.  ed.  630,  25  Sup.  Ct.  Rep.  795— 
Blythe  Co.  y.  Bankers'  Invest.  Co.  147  CaL 
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©0.    81    Pac.    281— Ehrllch    ▼.    Weber,    114 
Tenn.  723.  88  S.  W.  188. 

3831.  Where  the  Federal  question  pre- 
sented is  so  frivolous  that  it  is  manifest  the 
writ  of  error  was  taken  for  delay,  the  mo- 
tion to  dismiss  for  want  of  jurisdiction  will 
be  overruled,  but  the  motion  to  affirm  will 
be  granted.  Ruckman  v.  Bergholz,  131  U. 
S.  cxliii.  Appx.  and  23:  1008 
Evans  v.  Brown,  109  U.  S.  180,  8  Sup.  Gt. 

Rep.  83,  27:898 

Cited  In  United  States  v.  Ng  Young,  126  Fed. 
426. 

3832.  Where  a  motion  to  affirm  is  united 
with  a  motion  to  dismiss,  the  motion  to  af- 
firm will  be  granted  where  the  question 
on  which  the  Federal  jurisdiction  depends 
was  so  manifestly  decided  right  that  the 
case  ought  not  to  be  held  for  further  argu- 
ment. Arrowsmith  v.  Harmoning,  118  U. 
S.  194,  6  Sup.  Ct.  Rep.  1023,  30:  243 
Cited  In  Spies  v.  Illinois  (Ez  parte  Spies)  128 

U.   8.   164,   31   L.   ed.   85,   8   Sup.   Ct.   Rep. 
21. 

3833.  A  motion  to  dismiss  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States  to  a  state  court  will  be  denied  where 
a  Federal  question  is  presented  by  the  rec- 
ord, but  a  motion  to  affirm  will  be  granted 
where  the  question  has  already  been  so 
settlcxl  as  to  need  no  further  argument. 
Lowe  V.  Williama,  94  U.  S.  650,  24:  216 

3834.  Where  the  question  raised  in  a  case 
in  the  United  States  Supreme  Court  is  a 
Federal  question,  the  court  will  not  sustain 
a  motion  to  dismiss ;  but  if  there  was  color 
for  the  motion,  and  the  contention  made  has 
been  often  determined  adversely,  so  that 
the  rule  must  be  regarded  as  settled,  a  mo- 
tion to  affirm  will  be  granted.  Walston  v. 
Xevin,  128  U.  S.  578,  9  Sup.  Ct.  Rep.  192, 

32:544 
Louisville  A  N.  R.  Co.  v.  Woodson,  134  U. 
S.  614,  10  Sup.  a.  Rep.  628,  33:  1032 

Richardson  v.  Louisville  &  N.  R.  Co.  169  U. 
S.  128,  18  Sup.  Ct.  Rep.  268,  42:  687 

Cited  In  Chanute  v.  Trader,  132  U.  S.  213, 
33  L.  ed.  346,  10  Sup.  Ct.  Rep.  67— Equit- 
able Life  Assar.  Soc.  v.  Brown,  187  U.  S. 
311,  47  L.  ed.  102,  23  Sup.  Ct.  Rep.  128— 
Brown  v.  Drain.  187  U.  S.  635,  47  L.  ed. 
343,  23  Sup.  Ct.  Rep.  842 — Linton  v.  Heye, 
194  n.  8.  628,  48  L.  ed.  1157,  24  Sup.  Ct. 
Rep.  856. 

3836.  Where  the  only  Federal  question 
presented  on  writ  of  error  to  a  state  court 
is  the  fraudulent  or  fiduciary  character  of  a 
bankrupt's  debt,  which  is  shown  by  the  un- 
disputed facts  on  the  record  to  be  not  of 
that  character,  under  a  former  decision  of 
this  court,  the  decision  of  the  state  court 
in  accordance  therewith  may  be  '  affirmed 
on  motion.  Palmer  v.  Hussey,  119  U.  S.  96, 
7  Bup.  a.  Rep.  158,  30:  362 

3838.  Color  for  a  motion  to  dismiss  where 
the  claim  of  a  Federal  question  is  not  .so 
eieariy  frivolous  as  to  authorize  its  dismiss- 
al nut  7  be  sufficient  to  permit  the  court  to 
proceed  to  the  consideration  of  the  question 
involved,  where  witU  the  motion  to  dismiss 


was  a  motion  to  confirm  on  the  ground  that 
the  writ  of  error  was  taken  merely  for  de- 
lay. Douglas  V.  Wallace,  161  U.  S.  346,  16 
Sup.  Ct.  Rep.  485,  40:  727 

Cited   in   York   County    Sav.   Bank  v.   Abbott, 
131  Fed.  982. 

3837.  On  motion  to  dismiss  a  writ  of  er- 
ror brought  to  review  a  judgment  granting 
a  peremptory  writ  of  mandamus  command- 
ing the  officers  of  a  city  to  levy  a  tax  to 
pay  a  judgment  against  it,  with  which 
motion  is  united  a  motion  to  affirm  the 
judgment,  the  Supreme  Court  of  the  United 
States  will  affirm  the  judgment  if  the 
reasons  for  taking  the  writ  of  error  are 
frivolous  and  if  it  was  taken  for  delay  only, 
notwithstanding  the  court  has  jurisdiction. 
Chanute  v.  Trader,  132  U.  S.  210,  10  Sup. 
Ct.  Rep.  67,  33:  345 
Cited   in   Blythe   v.  Hinckley,   180  U.   S.   388, 

45  L.  ed.  561,  21  Sup.  Ct.  Rep.  800. 

3838.  The  dismissal  on  motion  of  a  writ 
of  error  to  the  supreme  court  of  the  terri- 
tory of  Hawaii,  which  is  governed  by  the 
principles  controlling  writs  of  error  to  state 
courts,  will  be  ordered,  instead  of  granting 
a  motion  to  affirm,  where  the  subject-mat- 
ter of  the  controversy  is  not  inherently 
Federal,  and  the  only  Federal  question 
raised  has  been  so  exp.ieitly  decided  by  the 
Supreme  Court  of  the  United  States  in  ac- 
cordance with  the  ruling  of  the  lower  court 
as  to  foreclose  further  argument  on  the 
subject.  Equitable  Life  -Assur.  Soc.  v. 
Brown,  187  U.  S.  308,  23  Sup.  Ct.  Rep.  123, 

47:  190 
Cited  in  Leonard  v.  Vicksburg,  8.  &  P.  R.  Co. 
108  U.  S.  422,  49  L.  ed.  1111,  26  Sup.  Ot. 
Rep.  750 — Cbicago  &  W.  I.  R.  Co.  v.  Newell, 
198  U.  S.  579,  49  L.  ed.  1171,  25  Sup.  Ct. 
Rep.  801 — State  ez  rel.  Curtice  v.  ^smlth, 
177  Mo.  96.  75  S.  W.  625. 

3839.  Motions  to  dismiss  a  writ  of  error, 
and  to  affirm  a  decision  below,  denied,  where 
the  records  have  not  been  printed,  and  the 
assignment  of  errors  in  the  brief  for  the  de- 
fendants presents  questions  of  which  this 
court  has  jurisdiction.  Crane  Iron  Co.  v. 
Hoagland,  108  U.  S.  5,  1  Sup.  Ct.  Rep.  17, 

27:  630 

3840.  Where  a  motion,  of  which  notice 
was  given,  was  only  to  dismiss,  an  affirm- 
ance cannot  be  granted;  although  it  might 
have  been  done  if  notice  had  been  given 
also  of  a  motion  to  ailirm.  Force  v.  Mc- 
Veigh, 131  U.  S.  cxlii.  Appx.  and      23:  1010 

3841.  A  circuit  court  cannot  both  affirm 
the  deeree  of  the  district  court  and  dismiss 
the  appeal.  Wilson  v.  Bell  (The  Lotta- 
wanna)  20'Wall.  201,  22:  259 

3842.  A  dismissal  of  an  appeal  when  the 
appellant  was  the  proper  party  to  take 
the  appeal  and  was  entitled  to  hearing  can- 
not be  justified  by  his  admission  on  the  ap- 
peal as  to  the  merits  of  the  case  against 
him,  but  the  proper  judgment  in  such  case 
is  an  affirmance.  Bosworth  v.  Terminal  R. 
Asso.  174  U.  S.  182,  19  Sup.  Ct.  Rep.  626, 

43:941 
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3843.  If  the  plaintiff  in  error  does  not  ap- 
pear, the  defendant  may  have  the  plaintiff 
called  and  the  writ  dismissed  with  costs,  or 
may  open  the  record  and  pray  for  an  affirm- 
ance.   Montalet  y.  Murray,  3  Cranch   249. 

2:429 

3844.  It  is  usual  in  the  Supreme  Court  to 
grant  leave  to  withdraw  an  appearance 
whenever  asked,  but  saving  all  the  rights  of 
the  adverse  party.  It  cannot,  however,  re- 
quire the  calling  of  the  plaintiff  with  a  view 
to  the  dismissal  of  the  writ  of  error.  After 
the  withdrawal  of  the  appearance,  the  de- 
fendant in  error,  under  the  16th  rule,  may 
have  the  plaintiff  called  and  the  suit  dis- 
missed, or  open  the  record  and  pray  an  af- 
firmance. McGuire  v.  Massachusetts,  3 
Wall.  382,  18:  164 

Right  to  unite  motions  for. 

3845.  A  motion  to  dismiss  a  case  for  want 
of  jurisdiction  may  be  united  with  a  mo- 
tion to  affirm,  under  rule  6,  §  5.  Foster  v. 
Kansas  ex  rel.  Johnston,  112  U.  S.  205,  5 
Sup.  Ct.  Rep.  8,  97,  28:  696 

3846.  Motions  to  dismiss  and  to  affirm, 
on  the  ground  that  the  proceedings  are  for 
delay,  or  that  the  questions  are  too  frivolous 
to  need  further  argument,  may  be  united. 
Hinckley  v.  Morton,  103  U.  S.  764,  26:  607 
Cited  In  The  Alaska  (Metcalfe  v.  The  Alasxa) 

130  U.  8.  208,  32  L.  ed.  925,  9  Sup.  Ct. 
Rep.  461 — Chanute  v.  Trader,  132  U.  S.  213, 
83  L.  ed.  846,  10  Sup.  Ct.  Rep.  67 — Kim- 
berly  v.  Arms;  40  Fed.  550 — Nashua  &  L. 
R.  Corp.  V.  Boston  &  L.  R.  Corp.  2  C.  C.  A. 
545,  5  U.  S.  App.  97,  51  Fed.  931. 

3847.  A  motion  to  affirm,  on  the  ground 
that  an  appeal  was  taken  for  delay  only, 
cannot  be  properly  coupled,  under  rule  6, 
with  a  motion  to  dismiss  founded  on  an  al- 
leged defect  in  the  form  of  the  condition  of 
the  appeal  bond.  Gay  v.  Parpart,  101  U.  S. 
391,  25: 841 

h.  Docketing  and  Dismissing. 

Docketing   or    Filing   Appeal     or    Writ    of 

Error,  see  supra,  IV.  h. 
Docketing  or  Filing  Record,  see  supra,  V.  g. 
Taking    of    Subsequent    Appeal    after,    see 

supra,  3097. 
See    also    supra,    2742,    3227-3229;    infra, 

3963,  5527. 
I 

3848.  Defendant  in  error  may  docket  the 
cause  and  file  a  copy  of  the  record  with  the 
clerk  of  the  Supreme  Court  of  the  United 
States,  where  the  plaintiff  in  error  has 
failed  to  file  the  record  within  the  time  pre- 
scribed. Parker  v.  Judges  of  Circuit  Court, 
12  Wheat.  561,  6:  729 

3849.  Where  the  appellants  fail  to  file  the 
record  within  the  time  prescribed,  and  it  is 
filed  by  the  appellee,  the  latter  may  have 
the  cause  dismissed.  United  States  v.  Fre- 
mont, 18  How.  30,  15:  302 

3850.  The  allowance  of  a  motion  to 
docket  and  dismiss  a  cause  for  the  failure 
of  the  appellant  to  file  the  record  within  the 
time  required  by  the  rule,  when  granted,  is 


not  an  affirmance  of  the  judgment  of  the 
court  below.  United '  States  v.  Gomez,  23 
How.  326,  16:  552 

Cited  In  Re  Fltton,  56   Fed.  272 — Sulilvan   v. 
Gage,    145   Cal.   771,   79   Pac.   537. 

3851.  The  appellee  in  a  case  from  Cali- 
fornia can  have  the  case  docketed  and  dis- 
missed, if  the  transcript  of  the  record  is  not 
filed  in  this  court  within  the  first  six  days 
of  the  term  next  ensuing  such  appeal,  pro- 
vided the  decree  of  the  court  below  was  ren- 
dered sixty  days  before  the  commenoement 
of  the  said  term  of  this  court.  Barton  v. 
Forsyth,  20  How.  532,  15:  1012 

3852.  The  rule  of  court  for  docketing  and 
dismissing  causes,  passed  at  January  term, 
1835,  has  never  been  applied  to  any  cases 
where,  before  the  motion  was  made,  tlie 
cause  had  been  actually  placed  on  the 
docket.  Under  such  circumstances,  on  a 
motion  to  docket,  when  a  motion  to  dismiss 
was  contemporaneously  made,  the  cause  was 
allowed  to  be  docketed,  the  usual  bond  for 
the  clerk's  fees  being  given.  Time  was  giyeu 
to  the  plaintiff  in  error  to  give  the  bond. 
Owings  V.  Tiernan,  10  Pet.  24,  9:  333 
Sparrow  v.  Strong,  3  Wall.  97,  18:  49 
Van  Rensselaer  v.  Watts,  7  How.  784, 

12:  913 
Cited  In  Gwln  v.  Breedlove,  15  Pet  285,  10 
L.  ed.  741 — Van  Rensselaer  v.  Watts,  7 
How.  785,  12  L.  ed.  913 — Sparrow  v.  Strons. 
8  Wall.  103,  18  L.  ed.  49— Selma  4  M.  R. 
Co.  V.  Louisiana  Nat.  Bank,  04  U.  8.  254. 
24  L.  ed.  33 — Edwards  v.  United  States. 
102  U.  S.  576,  26  L.  ed.  294— RichardMO 
V.  Green,  130  U.  8.  112,  32  L.  ed.  »75.  !» 
Sup.  Ct.  Rep.  443 — Nashua  &  L.  B.  Gorp. 
V.  Boston  &  L.  R.  Corp.  9  C.  C.  ▲.  473,  21 
U.  S.  App.  50.  61  Fed.  242 — Andrew^  t. 
Thum,  12  C.  C.  A.  80.  21  U.  S.  App.  459, 
64 'Fed.  153— West  Chicago  Street  R.  Co. 
V.  Ellsworth,  23  C.  C.  A.  394.  46  U.  S, 
App.  603.  77  Fed.  665 — ^Thalheimer  v.  Crow. 
13  Colo.  403,  22  Pac.  779 — Perkins  v.  Boyd. 
17  Colo.  App.  448.  68  Pac.  1062 — Johnso  < 
V.  Polk  County,  23  Fla.  58,  1  So.  534 — ^Kim- 
ball  Lumber  Co.  ▼.  Ruge,  26  Fla.  61,  7  &u. 
373 — Lake  v.  Hancock.  29  Fla,  837,  11  So. 
97— Armljo  v.  Abeytia,  5  N.  M.  588,  25 
Pac.   777. 

3853.  The  court  refused  to  quash  a  writ 
of  error,  on  the  ground  that  the  record  was 
not  filed  with  the  clerk  of  the  court  until 
the  month  of  June,  the  writ  having  been 
returnable  to  the  January  term.  The  de- 
fendant in  error  might  have  availed  himself 
of  the  benefit  of  the  29th  rule  of  the  court, 
which  gave  him  the  right  to  docket  and  dis- 
miss the  cause.  Pickett  v.  L^^erwood.  7 
Pet.  144,  8:.  638 
Cited  in  Villabolos  v.   United   SUtw,   6    How. 

00,  12  L.  ed.  356 — Sparrow  v.  Strong,  a 
Wall.  103,  18  L.  ed.  49 — Kimball  Lumber 
Co.  V.  Ruge,  26  Fla.  61,  7  So.  373 — Liake 
V.  Hancock,  29   Fla.  337,   11   So.  97. 

3854.  In  a  case  where  judgment  was  ren- 
dered in  the  circuit  court  for  plaintiff  on 
the  verdict  of  a  jury,  where  there  was  no 
bill  of  exceptions,  and  no  writ  of  error  or 
allowance  of  an  appeal  oKcept  as  disclosed 
in  the  supersedeas  bond,  which  stated  that 
defendant  had  prosecuted  an  appeal  or  writ 
of  error  to  reverse  the  judgment,  and  wher« 
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the  court  below  denied  a  motion  n>  revoke 
the  supersedeas  created  by  the  bond,  the  Su- 
pienie  Court  of  the  United  States  granted  a 
motion  to  docket  and  dismiss  the  case, 
'i^kaloosa  Northern  R.  Ck).  y.  Gude,  HI  U. 
S.  244,  11  Sup.  Ct.  Rep.  1004,  35:  742 

3855.  The  subsUnce  of  the  43d  Rule  is 
complied  with  so  as  to  require  the  docket- 
ing and  dismissal  of  a  writ  of  error,  where, 
a  plaintiff  in  error  failing  to  file  the  writ 
of  error  in  the  supreme  court  and  prosecute 
the  same,  the  counsel  for  defendant  in  error 
produced  the  original  writ  signed  by  the 
clerk  of  the  circuit  court,  which  is  the  high- 
tat  evidence  that  the  writ  of  error  has  been 
sued  out  and  allowed.  Amia  v.  Pearle,  15 
Pet.  211,  10:  714 

Clerk's  oerttflcate. 

3856.  A  case  will  not  be  docketed  and  dis- 
missed on  motion  of  defendant  in  error  be- 
cause of  the  failure  of  the  plaintiff  in  error 
to  have  the  transcript  filed  or  the  cause 
docketed,  unless  he  produces  the  certificate 
of  the  clerk  as  required  by  rule  of  court. 
Maoomb  v.  Armstead,  10  Pet.  407,  9:  473 
Cited  in  Kimball  Lumber  Co.  v.  Rage,  26  Fla. 

CO,  7  So.  373. 

3857.  An  equity  suit,  where  an  appeal  has 
been  taken  from  the  circuit  court  to  this 
court,  but  not  prosecuted,  will  be  docketed 
and  dismissed  upon  producing  a  certificate 
from  the  court  below  that  the  appeal  has 
been  taken  and  not  prosecuted.  Randolph  ▼. 
Barbour,  €  Wheat.  128,  5:  223 

3858.  When  the  record  is  not  filed  in 
time,  the  defendant  in  error  or  appellee  can 
produce  a  certificate  from  the  clerk  or  oopy 
of  the  record,  duly  certified,  showing  that 
ti.e  writ  of  error  or  appeal  had  been  taken, 
and  move  to  dismiss  the  appeal.  United 
States  V.  Fremont,  18  How.  30,  15:  302 
Cited   In    Long    v.    Herrlck,    28    Fla.    767,    10 

So.  17. 

3859.  An  appeal  from  the  circuit  court 
in  an  admiralty  suit  will  be  docketed  and 
dismissed  on  producing  a  certificate  from 
the  court  below  that  the  appeal  has  not 
been  prosecuted.  The  rule,  although  ap- 
plicable in  terms  to  writs  of  error  only,  ap- 
plies in  spirit  to  appeals  also.  The  Jon- 
quille,  6  Wheat  452,  5:  303 

3860.  The  appellee,  upon  producing  the 
eertifieate  of  the  clerk  of  the  circuit  court, 
stating  the  cause  and  certifying  that  such 
an  appeal  had  been  duly  sued  out  and  al- 
lowed, will  be  entitled  to  have  the  case 
docketed  and  dismissed,  on  the  ground  that 
the  appellant  had  failed  to  comply  with  the 
rule  which  requires  a  bond  to  be  given  to 
the  clerk  of  the  Supreme  Court  before  the 
case  is  docketed.  But  this  cannot  be  done 
on  the  record  brought  here  by  the  appellant 
and  simply  lodged  with  the  clerk.  West  v. 
Brashear.  12  Pet.  101,  9:  1016 
died  in  Cook  v.  Burnley   (Cook  v.  Porter)   11 

Wall.  674,  20  L.  ed.  85 — Wayne  County  v. 
Kennlcott.  94  U.  8.  499.  24  L.  ed.  260— 
KiBball  Lumber  Co.  v.  Roge,  26  Fla.  60,  7 
8o.  873. 

38S1.  In  order  to  entitle  a  party  to  have 


I  case  docketed  and  dismissed  under  the  43d 
rule  oi  court,  the  certificate  of  the  clerk  of 
the  court  below  must  set  forth  an  accurate 
titling  of  the  case.  Holliday  v.  Batson,  4 
How.  645,  11:  1140 

Cited  in  The  Protector  (Freeborn  v.  The  Pro- 
tector) 11  Wall.  87,  20  L.  ed.  48— The 
City  of  Lincoln,  19  Fed.  461— The  Natcbex, 
27  Fed.  310 — State  ex  rel.  Andreu  v.  Can- 
fleld,  40  Fla.  58,  42  L.B.A.  80,  23  So. 
691. 

3862.  Upon  motion  to  dismiss  under  the 
43d  rule,  a  certificate  of  the  clerk  of  the 
court  below,  that  the  judgment  was  ren- 
dered at  the  April  term,  is  insufficient,  it 
not  appearing  out  that  the  April  term 
might  have  extended  until  within  thirty 
days  of  the  commencement  of  the  term  of 
this  court.  Rhodes  v.  The  Galveston,  10 
How.  144,  13:  363 

3863.  A  certificate  stating  respondents  to 
be  a  person  named  "and  others"  is  not  sufii- 
cient  under  Supreme  Court  rule  43,  provid- 
ing that,  upon  failure  of  the  party,  against 
whom  the  judgment  or  decree  is  rendered,  to 
file  the  record  and  docket  the  case  within 
the  time  limited,  the  other  party  may  have 
the  case  docketed  and  dismissed  "upon  pro- 
ducing a  certificate  from  the  clerk  stating 
the  cause,  and  certifying  that  such  a  writ 
of  error  or  appeal  has  been  duly  sued  and 
allowed."     Smith  v.  Clark,  12  How.  21, 

13:  875 
Cited  in  The  Protector  (Freeborn  v.  The  Pro- 
tector) 11  Wall.  87,  20  L.  ed.  48 — Gumbel 
V.  Pitkin,  118  U.  8.  548,  28  L.  ed.  1129,  6 
Sup.  Ct.  Rep.  616 — The  City  of  Lincoln,  10 
Fed.  461— The  Natchez,  27  Fed.  310— State 
ez  rel.  Andreu  v.  Canfleld,  40  Fla.  58,  42 
L.R.A.  80,  23  So.  591. 

3864.  The  certificate  of  the  clerk  required 
by  the  43d  rule  is  but  prima  facie  evidence 
of  the  issuing  and  allowing  the  writ  of 
error.    Amis  v.  Pearle,  15  Pet.  211,    10:  714 

i.  Grounds  for  Diomissal, 

1.  Oenerally, 

For  Lack  of  Assignment  of  Error,  see  supra, 
3578,  3584-3585,  3590,  3592. 

3865.  Want  of  jurisdiction  and  irregular- 
ity of  the  writ  are  the  only  grounds  for 
dismissal.     Hecker  v.  Fowler,  1  Black,  95, 

17:46 
Sparrow  v.  Strong,  3  Wall.  97,  18:  49 

Cited  in  Sparrow  v.  Strong,  3  Wall.  105,  18 
L.  ed.  50. 

3866.  It  is  the  duty  of  the  party  who  de- 
sires to  bring  a  case  before  this  court,  to  see 
that  proper  and  legal  process  is  sued  out; 
and  if  he  fails  to  do  so,  the  writ  of  error 
must  be  dismissed.  Hodge  v.  Williams,  22 
How.  87,  16:237 
United  States  v.  Hailey,  118  U.  S.  233,  6 

Sup.  Ct.  Rep.  1049,  30:  173 

Cited  in  Player  v.  Bokenfohr,  40  Fla.  417,  24 
So.  472. 

3867.  The  objection  that  the  writ  of  er- 
ror was  barred  by  the  lapse  of  time  appear- 
ing on  the  record  need  not  be  taken  by  pl*^ 
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or  formal  aBsignment  of  error;  but  defend- 
ant in  error  may  take  advantage  of  it  by 
motion  to  quash  or  to  dismiss  the  writ. 
Brooks  v.  Norris,  11  How.  204,  13:  665 

Cited  in  Boiling  t.  Jones,  67   Ala.   514— Wll- 

lougbby    V.    George,    5    Colo.    81 — Haley    ▼. 

Elliott,  20  Colo.  201,  87  Pac.  27 — Crippen  r. 

Livingston,  12  Fla.  630 — International  Bank 

V.  Jenkins,  104  III.  155-— Buntin  v.  Hooper, 

59  Ind.  591. 

3868.  An  appeal  or  writ  of  error  will  not 
be  dismissed  on  the  assumption  that  a  re- 
lease of  errors  was  implied  from  the  fact 
tliat  money  or  property  had  changed  hands 
by  force  of  the  judgment  or  decree.  Erwin 
V.  Lowry,  7  How.  172,  12:  655 
Cited  in  O'Hara  v.  MacConnell,  93  U.  8.  154, 

23  L.  ed.  848 — Warner  Bros.  Co.  v.  Freud, 
131  Cal.  644,  82  Am.  St.  Rep.  400,  63  Pac. 
1017— State  ex  rel.  Wiles  v.  Albright,  11 
N.  Dak.  26,  88  N.  W.  729— Burrows  v.  Mlck- 
ler,  22  Fla.  574,  1  Am.  St.  Rep.  217 — Dun- 
ham V.  Randall  &  C.  Co.  11  Tex.  Civ.  App. 
267,  32  S.  W.  720 — ^Morriss  v.  Garland,  78 
Va.  229. 

3869.  The  court  refused  to  dismiss  a  case 
because  the  record  referred  to  another  rec- 
ord of  the  court, — especially  where  the  coun- 
sel below  stipulated  to  refer  to  still  an- 
other record  which  was  then  in  the  Supreme 
Court.  (Decision  made  under  rule  31,  in 
1861.)  United  States  v.  Davenport,  142  U. 
S.  704,  12  Sup.  Ct.  Rep.  992,  35:  1174 

3870.  Whatever  may  be  the  proper  relief, 
a  writ  of  error  will  not  be  dismissed  be- 
cause the  citation  was  served  and  made  re- 
turnable less  than  thirty  days  after  it  was 
granted.  Segrist  v.  Crabtree,  127  U.  S.  773, 
8  Sup.  a.  Rep.  1394,  32:  323 
Cited  in  Andrews  v.  Thum,  12  C.  C.  A.  80,  21 

U.  8.  App.  459,  64  Fed.  152. 

3871.  A  motion  to  dismiss  because  super- 
sedeas has  been  improperly  awarded  is  not 
the  proper  remedy.  Hudgins  v.  Kemp,  18 
How.  530,  15:511 
Cited  in  Baltimore  &  O.  R.  Co.  v.  Vanderwark- 

er,  19  W.  Va.  270. 

3872.  A  motion  to  dismiss  a  writ  of  error, 
on  the  ground  that  one  of  the  matters  put 
in  issue  in  the  court  below  did  not  appear 
by  the  record  to  have  been  decided,  was  re- 
fused, where  the  issue  which  was  found  by 
the  jury  made  the  plea,  upon  which  no  issue 
appears  to  have  been  decided,  immaterial. 
Dufau  V.  Couprey,  6  Pet.  170,  8:  359 
Cited   in   Townsend   v.   Jemison,   7   How.    717, 

12  U  ed.   886. 

3873.  The  question  of  the  effect  of  an  or- 
der remandine  a  cause  from  a  circuit  court 
of  the  United  States  to  a  state  court,  in 
which  the  contention  was  made  that  the 
cause  was  still  pending  in  the  Federal  court, 
gives  color  for  a  motion  to  dismiss  a  writ 
of  error  from  the  Supreme  Court  of  the 
United  States  to  the  state  court.  Whit- 
comb  V.  Smithson,  175  U.  S.  635,  20  Sup. 
Ct.  Rep.  248,  44:  303 

After  withdrawal  of  appearance. 

3874.  The  court  may,  in  its  discretion, 
permit  an  attorney  to  withdraw  his  appear- 
ance; but  that  will  not  authorize  a  motion 
to  dismiss  for  want  of  a  citation,  nor  for 


mere    irregularity    in    its    service.     United 
States  v.  Yates,  6  How.  605,  12:  575 

Distinguithed  in  Mojnahan  v.  Wilson,  2  Flipp. 
134,  Fed.  Cas.  No.  9,897. 

Cited  in  Carroll  v.  Dorsey,  20  How.  207.  15 
L.  ed.  804 — Chaffee  v.  Hayward,  20  How. 
210,  15  L.  ed.  806 — Renaud  v.  Abbott,  116 
U.  8.  281,  29  L.  ed.  630,  6  Sup.  Ct.  Rep. 
1194 — Hohorst  v.  Hamburg- American  Packet 
Co.  38  Fed.  278— Jenkins  v.  York  Cliffs 
Imp.  Co.  110  Fed.  808. 

Failure  to  fnrnlalii  record  or  statement 
of  points. 

3875.  If,  through  the  fault  of  a  plaintiff 
in  error  or  appellant,  printed  copies  of  the 
record  are  not  furnished  to  the  justices 
or  the  parties,  the  writ  or  app3al  will  be 
dismissed,  unless  sufficient  cause  be  shown 
to  the  contrary.  Steever  v.  Rickman,  109 
U.  S.  74,  8  Sup.  Ct.  Rep.  67,  343,      27:  861 

3876.  If  the  counsel  for  the  appellant  neg- 
lect to  furnish  the  court  with  a  statement 
of  the  points  of  the  case,  the  appeal  will  be 
dismissed.  The  Gatherine  v.  United  States, 
7  Cranch,  99,  3:  281 

Pendency  of  other  proceedings  below. 

3877.  The  dismissal  of  an  appeal  from  an 
order  of  a  United  States  circmt  court  dis- 
missing writs  of  habeas  corpus  to  inquire 
into  a  detention  under  a  warrant  of  arrest 
issued  in  extradition  proceedings  is  not  re- 
quired because  of  the  pendency,  as  appears 
on  the  argument  of  such  appeal,  of  proceed- 
ings on  a  second  complaint  by  the  demand- 
ing government,  which  reiterates  the  orig- 
inal charge  with  some  amplification,  and 
charges  an  additional  offense.  Wright  v. 
Henkel,  190  U.  S.  40,  23  Sup.  Ct.  Rep.  781, 

47:948 

Salt  brought  for  delay. 

Allowing  Damans  in  Suit  Brought  for 
Delay,  see  infra,  IX.  h. 

3878.  This  court  cannot  dismiss  a  case  on 
motion,  simply  on  the  ground  that  it  has 
been  brought  here  for  delay  only.  Amory  v. 
Amory,  91  U.  S.  366,  23:  436 

2.  Lack  of  JuriadicUon. 

Necessity  of  Showing  Jurisdictional  Facts 
in  Record,  see  supra,  3196-3200. 

Time  of  Hearing  Motion  for,  see  svpra, 
3778. 

Costs  in  Case  of,  see  infra,  5299-5320. 

Appeal  from  Justice's  Judgment,  see  Justice 
of  the  Peace.  9. 

See  also  supra,  3748,  8764,  3865. 

3879.  An  appeal  was  dismissed  for  want 
of  jurisdiction  in  the  lower  court,  thouj^ 
the  plaintiff  in  error  was  also  plaintiff  in 
the  lower  court.  Winchester  v.  Jackson,  3 
Cranch,  514,  2:  518 
Cited  In  Merrill  v.  Jones,  8  Pert   (Ala.)  55T. 

3880.  A  motion  to  dismiss  a  case  for  want 
of  jurisdiction  lies  solely  in  cases  where  the 
Supreme  Court  has  no  jurisdiction  of  the 
cause,  and  not  where  the  circuit  court  Ims 
exceeded  its  proper  jurisdiction  in  the  par- 
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tienlar  ease.    Canter  ▼.  American  Ins.  Co.  2 

Ptt.  554,  7:  517 

Cited  In  Nashua  ft  L.  R.  Corp.  y.  Boflton  ft  L. 

R.  Corp.  2  C.  C.  A.  544,  6  U.  8.  App.  97.  51 

Fed.  930 — Belden  t.  Sedgwick,  68  Conn.  507, 

tr  AU.  417. 

Lack  of  Federal  question. 

Jurisdiction  over  Federal  Courts  Gener- 
ally, see  supra,  III.  d,  2,  e;  III.  d, 
3,  g,  (3);  III.  d,  4;  III.  d,  6,  6; 
in.  d,  9. 

3881.  A  writ  of  error  will  be  dismissed 
where  the  only  question  in  the  cnse  is  one 
of  agency,  which  does  not  depend  on  the 
Constitution  or  any  law  of  the  United 
SUtes.  Otis  V.  Oregon  8.  S.  Co.  116  U.  S. 
648,  6  Sup.  Ct.  Rep.  528,  29:  719 

3882.  Where  the  state  court  does  not 
seem  to  have  expressly  passed  upon  a  Fed- 
eral Question,  although  it  was  clearly  in  the 
recora,  there  is  color  for  making  a  motion 
to  aismiss  in  the  Supreme  Court  of  the 
United  States.  Bell's  Gap  R.  Co.  v.  Penn- 
sylvania, 134  U.  S.  232,  10  Sup.  Ct.  Rep. 
533,  33: 832 

3883.  A  writ  of  error  to  review  a  judg- 
ment of  a  state  court  adverse  to  a  title 
claimed  under  a  Spanish  grant  alleged  to 
have  been  perfected  under  the  treaty  with 
Spain  of  February  22,  1819  (8  Stat,  at  L. 
252),  and  a  patent  from  the  United  States 
in  alleged  confirmation  of  such  claim,  will 
not  be  dismissed  where  the  Federal  ques- 
tions so  raised  cannot  be  considered  as  friv- 
olous and  undeserving  of  notice.  Mobile 
Transp.  Co.  v.  Mobile,  187  U.  S.  479,  23  Sup. 
Ct  Rep.  170,  47:  266 

Jurisdictional  amount. 

As  to  Jurisdictional  Amount  Generally, 
see  supra,  I.  f. 

3883a.  The  court  adhered  to  its  previous 
practice,  which  had  been  followed  for  a  long 
time  without  being  questioned,  and  dis- 
missed a  writ  of  error  for  want  of  jurisdic- 
tion where  the  judgment  recovered  in  the 
circuit  court  was  for  less  than  the  juris- 
dictional amount.  Grordon  v.  Ogden,  3  Pet. 
33,  7:  592 

Cited  in  niinois  C.   R.  Co.  v.  TurriU.  110  U. 

8.  304.  28  L.  ed.  155,  4  Sup.  Ct.  Rep.  5. 

3884.  An  appeal  will  not  be  dismissed  be- 
cause the  jurisdictional  amount  is  not  in- 
voked, where  the  affidavits  leave  the  matter 
doubtful.  Rector  v.  Lipscomb,  141  U.  S. 
557,  12  Sup.  Ct.  Rep.  83,  25:  857 

3886.  Where  affidavits,  filed  by  the  plain- 
tiff in  error  in  opposition  to  a  motion  to 
dismiss  for  want  of  jurisdictional  amount, 
are  sufficient  to  establish  that  the  value  of 
the  matter  in  dispute  exceeds.  $5,000,  the 
motion  to  dismiss  will  be  denied.  Micas  v. 
Williams,  104  U.  S.  556,  26:  842 

3886.  An  appeal  allowed,  after  a  contest 
as  to  the  value  of  the  matter  in  dispute, 
will  not  be  dismissed  because  this  court 
may  be  of  the  opinion  that  possibly  the  esti- 
mates acted  upon  below  were  too  high,  if 
there  is  no   decided   preponderance  of   evi- 


dence against  jurisdiction.  Gage  v. 
Pumpelly,  108  U.  S.  164,  2  Sup.  Ct.  Rep. 
390,  27:  668 

Diatififfuiehed  in  Rector  v.  Lipscomb,  141  U.  8. 
559,  85  Jj.  ed.  867,  12  Sup.  Ct.  Rep.  83. 

Oiled  in  Wilson  v.  Blair,  119  U.  S.  388,  30 
L.  ed.  442,  7  Sup.  Ct.  Rep.  230 — ^Red  River 
Cattle  Co.  V.  Needham.  137  U.  8.  C33,  34  L. 

.    ed.  800,  11  Sup.  Ct  Rep.  208. 

8.  Lack  of  Controversy  f  Matters  Occur' 
ring  JPending  Appeal  or  Error, 

Jurisdiction  over  Moot  Question,  see  supra, 

III.  d,  9,  5. 
Dismissal  for  Escape,  see  infra,  VII.  i,  7. 
Effect   on    Hearing   and    Determination    of 

Matters  Occurrino:,  Pending  Appeal  or 

Error,  see  infra,  VIII.  n. 
See  also  supra,  3737. 

3887.  Where  the  cause  of  action  between 
the  parties  has  ceased  to  exist,  a  writ  of 
error  must  be  dismissed.  California  v.  San 
Pablo  &  T.  R.  Co.  149  U.  S.  308,  13  Sup.  Ct 
Rep.  876,  37:  747 
Cited  in  Mills  v.  Green,  159  U.  S.  653,  40  L. 

ed.  294,  16  Sup.  Ct  Rep.  132 — Allen  v. 
Georgia,  166  U.  S.  140,  41  L.  ed.  950,  17 
Sup.  Ct  Rep.  625 — Kimball  v.  Kimball,  174 
U.  8.  161,  48  L.  ed.  934,  19  Sup.  Ct.  Rep. 
$39— .Thorp  v.  Bonnifield,  177  U.  8.  19,  44 
L.  ed.  654,  20  Sup.  Ct.  Rep.  533 — Tyler  v. 
Registration  Ct.  Judges,  179  U.  S.  408,  46 
L.  ed.  254,  21  Sup.  Ct.  Rep.  206— Hatfield 
V.  King,  184  U.  S.  165,  46  L.  ed.  483,  22 
Sup.  Ct.  Rep.  477 — Montgomery  v.  Charles- 
ton. 48  L.R.A.  508,  40  C.  C.  A.  114,  99  Ved. 
832— Re  Biythe,  108  Cal.  126.  41  Pac.  33— 
United  States  ex  rel.  Brown  v.  Root,  18  App. 
D.  C.  243 — State  ex  rel.  Hahn  v.  Westport, 
135  Mo.  133.  86  S.  W.  663— Wedeklnd  v. 
Bell,  26  Nev.  414,  99  Am.  St.  Rep.  704,  69 
Pac.  612 — Jndson  v.  Flushing  .Tockey  Club, 
14  Misc.  352,  36  N.  Y.  Supp.  126 — Jackson- 
ville School  District  v.  C  rowel  I,  33  Or.  13, 
52  Pac.  693 — State  ex  rel.  Lord  v.  Grand 
Jury,  87  Or.  548.  62  Pac.  208 — Franklin  v. 
Peers.  95  Va.  604,  29  S.  H.  321— State  v. 
Lambert  62  W.  Va.  250,  43  S.  E.  176— 
Hogan  V.  La  Crosse,  104  Wis.  107,  80  N.  W. 
105.' 

3888.  When  it  appears  that  there  is  no 
longer  an  existing  cause  of  action  between 
the  parties  to  a  writ  of  error  pendinf^  in 
this  court,  it  will  be  dismissed.  San  Mateo 
County  V.  Southern  P.  R.  Co.  116  U.  S.  138, 
6  Sup.  Ct  Rep.  317,  29:  589 
Cited  in  Little  v.  Bowers,  184  U.  S.  558.  33  L. 

ed.  1020,  10  Sup.  Ct.  Rep.  620— California 
V.  San  Pnblo  &  T.  R.  Co.  149  U.  S.  314,  37 
L.  ed.  749,  13  Sup.  Ct  Rep.  846 — Mills  v. 
Green,  159  U.  S.  654,  40  L.  ed.  294<  16  Sop. 
Ct.  Rep.  182— Kimball  v.  Kimball,  174  U.  8. 
163,  43  L.  ed.  934,  19  Sup.  Ct  Rep.  639— 
Montgomery  v.  Charleston,  48  L.R.A.  50?l, 
40  C.  C.  A.  114,  99  Fed.  832— United  States 
Sav.  &  liOan  Co.  v.  Leftwich,  132  Ala.  13.1, 
31  So.  474 — Atlanta  &  F.  R.  Co.  v.  Blanton, 
80  Ga.  566,  6  S.  E.  584 — State  ex  rel.  Bayha 
V.  Philips  (State  ex  rel.  Bayha  v.  Kansas 
City  Ct.  of  Appeals)  97  Mo.  338,  3'  L.R.A. 
479,  10  S.  W.  855— Wedekind  v.  Bell,  26 
Nev.  41.1,  99  Am.  St,  Rep.  704,  69  Pac.  612 
— Judson  V.  Flushing  Jockey  Club,  14  Misc. 
352,  36  N.  Y.  Supp,  126 — ^Ward  v.  Ward,  50 
W.  Va.  519,  40  S.  E.  472. 
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3889.  When  there  is  no  actual  contro- 
versy involving  real  and  substantial  rights, 
between  the  parties  to  the  record,  the  case 
will  be  dismissed.  Little  v.  Bowers,  134 
U.  S.  547,  10  Sup.  Ct.  Rep.  620,  33:  1016 
Cited  In  California  v.  San  Pablo  A  T.  R.  Co. 

149  U.  a.  314,  37  1..  ed.  749,  13  Sup.  Ct. 
Rep.  876— Mills  v.  Green,  159  U.  S.  654,  40 
L.  ed.  294,  16  Sup.  Ct.  Rep.  132— Allen  v. 
Georgia,  166  U.  S.  140,  41  L.  ed.  950,  17 
Sup.  Ct.  Rep.  526 — Thorp  v.  Bonnifleld,  177 
U.  S.  19,  44  L.  ed.  654,  20  Sup.  Ct.  Rep. 
533 — Arnold  v.  Woolsey.  4  C.  C.  A.  320,  12 
U.  S.  App.  157,  54  Fed.  269 — Lockwood  v. 
Wickes,  21  C.  C.  A.  262,  40  U.  S.  App.  136, 
75  Fed.  123 — Beardsley  v.  Beardsley,  29  C. 
C.  A.  544,  56  U.  8.  App.  437.  86  Fed.  22— 
United  States  Sav.  A  L.  Co.  v.  Leftwich,  132 
Ala.  133,  31  So.  474 — ^Whlttaker  v.  Dead- 
wood,  12  S.  D.  614,  82  N.  W.  202— Jackson- 
ville School  District  v.  Crowell,  33  Or.  13, 
52  Pac.  693 — Franklin  v.  Peers,  95  Va.  604, 
29  S.  E.  321 — State  ex  rel.  Coiner  v.  Wlck- 
ersham,  16  Wash.  162,  47  Pac.  421 — Hlce  v. 
Orr.  16  Wash.  164,  47  Pac.  424— Hogan  v. 
La  Crosse,  104  Wis.  107,  80  N.  W.  105. 

3890.  When,  pending  an  appeal  from  the 
judgment  of  a  lower  court,  an  event  occurs, 
without  fault  of  defendant,  which  renders  it 
impossible  for  the  Supreme  Court,  if  it 
should  decide  in  favor  of  the  plaintiff,  to 
grant  him  any  effectual  relief,  the  appeal 
will  be  dismissed  without  formal  judgment. 
Board  of  Flour  Inspectors  v.  Glover,  160 
U.  S.  170,  16  Sup.  Ct.  Rep.  321,  40:  382 
Mills  V.  Green,  159  U.  S.  651,  16  Sup.  Ct. 

Rep.  132,  40:  293 

Cited  in  Flour  Inspectors  v.  Glover,  161  U.  8. 
103,  40  L.  ed.  633,  16  Sup.  Ct.  Rep.  492 — 
Smith  v.  Vulcan  Iron  Works,  165  U.  S.  522. 
41  L.  ed.  811,  17  Sup.  Ct.  Rep.  407— Kir- 
wan  v.  Murphy,  170  U.  S.  209,  42  L.  ed. 
1010,  18  Sup.  Ct.  Rep.  592 — American  Book 
Co.  V.  Kansas.  193  U.  S.  52.  48  L.  ed.  614, 
24  Sup.  Ct.  Rep.  397— Kimball  v.  Kimball, 
174  U.  S.  162,  43  L.  ed.  934,  19  Sup.  Ct. 
Rep.  689 — IlllDOls  C.  R.  Co.  v.  Adams,  180 
U.  S.  32,  45  L.  ed.  411,  21  Sup.  Ct.  Rep.  251 
— Codlin  V.  Kohlhausen,  181  U.  S.  152,  46 
L.  ed.  793,  21  Sup.  Ct.  Rep.  584 — Dinsmore 
V.  Southern  Exp.  Co.  183  U.  S.  120,  46  L. 
ed.  113,  22  Sup.  Ct.  Rep.  45 — Montana  Min. 
Co.  V.  St.  I^uis  Min.  &  Mill.  Co.  186  U.  S. 
32,  46  L.  ed.  1042,  22  Sup.  Ct.  Rep.  744— 
United  States  v.  Elliott,  74  Fed.  94 — Lock- 
wood  V.  Wickes,  21  C.  C.  A.  263,  40  U.  S. 
App.  136,  75  Fed.  123 — Gamewell  Flre-Alarm 
Teleg.  Co.  v.  Municipal  Signal  .Co.  23  C.  C. 
A.  252,  33  U.  S.  App.  714,  77  Fed.  492— 
Katz  V.  San  Antonio,  34  C.  C.  A.  11,  63  U. 
S.  App.  452,  91  Fed.  567 — United  States  ex 
rel.  Coffman  v.  Norfolk  &  W.  R.  Co.  55  C.  C. 
A,  322,  118  Fed.  556 — Goldstein  v.  Behrends, 
59  C.  C.  A.  206,  123  Fed.  402 — Mosaberg  v. 
Nutter,  60  C.  C.  A.  99,  124  Fed.  967— Kin- 
del  V.  LeBert,  23  Colo.  399,  58  Am.  St.  Rep. 
2:^4.  48  Pac.  641— Re  Kaeppler,  7  N.  D.  309, 
75  N.  W.  253 — Broward  v.  Bowden,  39  Fla. 
752,  23  So.  489— Prouty  v.  Moss,  111  111. 
App.  542 — State  ox  rel.  Lord  v.  Grand  Jury, 
.37  Or.  543,  62  Pac.  208— Elbon  v.  Hamrick, 
55  W.  Va.  237,  46  S.  E.  1029. 

3831.  Where,  since  the  appeal,  the  ap- 
pellants have  surrendered  the  patent  upon 
which  the  suit  was  brought,  and  obtained 
a  reissue,  the  appeal  will  be  dismis-scd.  A 
patent,     after     surrender,    cannot    be    the 


foundation  of  a  legal  right.    Meyer  y.  Prit- 
chard,  131  U.  S.  ccix.  Appx.  and        23:  961 

3892.  After  a  writ  of  error  had  been  taken 
to  this  court,  on  an  indictment  found  and 
tried  in  the  circuit  court,  a  nolle  prosequi 
was  entered  in  that  court  by  order  of  the 
President  of  the  United  States ;  and,  a  copy 
of  the  same  having  been  filed  in  the  office  of 
the  clerk  of  the  Supreme  Court,  the  court  on 
motion  dismissed  the  case.  United  States 
V.  Phillips,  6  Pet.  776,  8:  578 
Cited  in  Stauffer  v.  Salimonie  Min.  &  Gas  Co. 

147  Ind.  74,  46  N.  B.  342. 

3893.  A  writ  of  error  to  review  a  decision 
by  a  state  court  on  the  ground  that  it  de- 
nied full  force  and  credit  to  a  decree  of 
divorce  rendered  in  another  state,  because 
the  petition  of  a  woman  claiming  to  be  a 
decedent's  widow  for  revocation  of  letters 
of  administration  to  others  and  for  her  own 
appointment  as  administratrix  is  denied  on 
the  ground  that  her  divorce  in  another  state 
from  a  former  husband  was  void,  must  be 
dismissed  when  the  possibility  of  issuing 
any  letters  of  administration  has  been  su- 
perseded by  the  probate  of  a  will,  although 
the  dismissal  leaves  her  bound  by  the  ad- 
judication that  she  was  not  the  widow  of 
the  deceased.  Kimball  v.  Kimball,  174  U. 
S.  158,  19  Sup.  Ct.  Rep.  639,  43:  932 
Cited  in  Tyler  v.  Registration  Ct.  Judges,  179 

U.  S.  409,  46  L.  ed.  254.  21  Sup.  Ct.  Rep. 
206 — Montana  Min.  Co.  v.  St.  Ix>ui8  Min.  & 
Mill.  Co.  186  U.  S.  32,  46  L.  ed.  1042.  22 
Sup.  Ct.  Rep.  744 — Cedar  Rapids  Water  Co. 
V.  Cedar  Rapids,  199  U.  S.  600,  50  L.  ed. 
327,  26  Sup.  Ct.  Rep.  747 — ^Re  Lincoln,  202 
U.  S.  179,  50  L.  ed.  985,  26  Sup.  Ct.  Rep. 
602 — Montgomery  v.  Charleston,  48  L-R.A. 
609,  40  C.  C.  A.  115.  99  Fed.  832— United 
States  ex  rel.  CoflTman  v.  Norfolk  &  W.  R. 
Co.  65  C.  C.  A.  322,  118  Fed.  556. 

Moving  for  new  trial  below. 

See   also  infra,  3949. 

3894.  This  court  will  not  dismiss  an  ap- 
peal from  the  court  of  claims  upon  the 
ground  that  a  motion  for  a  new  trial  had 
been  made  in  that  court.  United  States  v. 
Crusell,  12  Wall.  175,  20:  384 
United   States   v.   Ayres,   9   Wall.   609, 

19:827 

Fictltions  suit. 

See  also  supra,  3758;  infra,  3898. 

3895.  Where  it  appears  from  afiidaviti 
filed  in  behalf  of  persons  not  parties  to  the 
suit,  that  the  appeal  is  not  conducted  by 
parties  having  adverse  interests,  but  for 
the  purpose  of  obtaining  a  decision  to  affect 
the  interests  of  persons  not  parties,  the  ap- 
peal will  be  dismissed.  Chamberlain  ▼. 
Cleveland  (Cleveland  v.  Chamberlain)  1 
Black,  419,  .  17:98 
American  Wood  Paper  Co.  v.  Heft,  131  U. 

S.  xcii.  Appx.  and  19:  878 

Distinguished  in  Farmers*  Loan  ft  T.  Co.  ▼. 
Green  Bay  &  M.  R.  Co.  10  Bias.  215,  6  FSd. 
112. 

Cited  In  Dakota  County  v.  Gllddon,  113  U.  8. 
226,  28  L.  ed.  082,  5  Sup.  Ct.  Rep.  428— 
Little  V.   Bowers,    134  U.   S.   557,  33  L.  sd. 
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H)20.  10  Rup.  rt.  Rep.  620— South  Spring 
Hill  Gold  Mln.  Co.  v.  Amador  Medean  Go]f| 
Ifln.  Co.  145  IT.  S.  301,  36  L.  ed.  712,  12 
Sop.  Ct.  Rep.  921 — California  v.  San  Pablo 
k  T.  R.  Co.  140  U.  S.  314,  87  L.  ed.  749, 
18  Snp.  Ct.  Rep.  876 — MilU  y.  Green,  159 
U.  S.  654.  40  L.  cd.  204,  16  Sup.  Ct.  Rep. 
132— Allen  t.  Georgia,  166  U.  S.  140,  41 
L.  ed.  950,  17  Sup.  Ct.  Rep.  625^Tyler  t. 
Re^st ration  Ct.  Judges,  179  U.  S.  409.  45  L. 
ed.  254,  21  Sup.  Ct.  Rep.  206 — Hatfield  y. 
King,  184  U.  S.  165,  46  L.  ed.  483,  22  Sup.  Ct. 
Rpp.  477 — American  Middlings  Purifier  Co. 
T.  Vail,  4  Bann.  &  Ard.  3,  16  Blatchf.  318, 
Fed.  Caa.  No.  308 — Weaver  v.  Kelly,  34  C. 
C.  A.  428,  92  Fed.  421 — Western  Electric 
Co.  V.  Anthracite  Teleph.  Co.  100  Fed.  304 — 
Ridge  ▼.  Manker,  67  C.  C.  A.  598,  132  Fed. 
601— People  ex  rel.  Tyler  v.  Pratt,  30  Cal. 
225— 0'C:onnor  v.  Irvine,  74  Cal.  441,  10 
Pac.  236 — JackRonville  Terminal  Co.  v. 
State.  42  Fla.  384,  29  So.  441->Harp  v. 
Abbeville  Invest,  ft  Constr.  Co.  108  Ga.  176, 
33  S.  E.  OOa— Re  Burdick,  162  111.  53,  44 
N.  E.  413— Smith  v.  Junction  R.  Co.  20  Ind. 
551— Choppin  v.  Dauphin,  112  La.  134,  36 
So.  287 — State  ex  rel.  Bayha  v.  Phillips  (State 
ex  rel.  R/iyha  v.  Kansas  City  Ct.  of  Appeals) 
97  Mo.  338,  3  L.R.A.  479,  10  S.  W.  855 — Re 
Hotton.  92  Mo.  App.  137 — State  ex  rel. 
Alexander  v.  McCullongh,  20  Nev.  157,  18 
Pac  756— Haley  v.  Eureka  County  Bank,  21 
Nev.  136,  12  L.R.A.  818,  26  Pac.  64— Wede- 
klnd  V.  Bell,  26  Nev.  418,  99  Am.  St.  Rep. 
704.  60  Pac.  612 — Jndson  v.  Flushing  Jockey 
Club,  14  Misc.  351,  36  N.  Y.  Supp.  126— 
Moores  v.  Moores,  36  Or.  268,  69  Pac.  327 — 
Ward  V.  Alsup,  100  Tenn.  740,  46  S.  W.  573 
—Franklin  v.  Peers,  95  Va.  604,  20  S.  E. 
321— State  v.  Lambert,  52  W.  Va.  250,  48 
&  B.  176. 

SeUIcment  of  controversy. 

Effect  on  Hearing  and  Determination 
of  Matters  Occurring  Pending  Ap- 
peal, see  infra,  5201. 

3896.  The  counsel  for  plaintiff  having 
filed  a  statement  in  writing  setting  forth 
that  the  matters  in  controversy  in  this  case 
had  been  agreed  and  settled,  it  was  adjudged 
hy  this  court  that  the  writ  of  error  be  dis- 
missed at  the  cost  of  the  plaintiff.  Pec(c  v. 
Young,  1  How.  250,  11:  120 
CaHwright  v.  Howe,  1  How.  188,         11:  97 

3897.  It  having  been  suggested  that  the 
suit  had  been  compromised,  and  no  cause 
having  been  shown  within  the  time  fixed 
by  the  court,  why  the  case  should  not  be 
dismissed,  the  suit  was  dismissed.  Adding- 
ton  v.  Adams  (Addington  v.  Burke)  125  U. 
S.  693,  8  Sup.  Ct.  Rep.  1891,  31 :  853 

38?8.  Where  one  party,  in  pursuance  of 
a  compromise  made  with  the  understanding 
that  the  suit  should  go  on  to  final  hearing 
and  determination,  pays  the  fees  of  counsel 
on  both  sides  in  the  circuit  and  supreme 
courts,  the  suit  will  be  deemed  collusive, 
the  decree  therein  vacated,  and  the  appeal 
dismissed.  Gardner  v.  Goodyear  Dental 
Vulcanite  Co.  131  U.  S.  ciii.  Appx.  and 

21:  141 

3899.  Where,  since  the  decree  of  the  court 
below  dismissing  a  suit  to  enjoin  the  col- 
lection of  a  tax,  the  tax  has  been  paid  by 
complainant,   an   appeal    from   such   decree 


will    be    dismissed.      Singer    Mfg.    Co.    v. 

Wright,  141  U.  S.  696,  12  Sup.  Ct.  Rep.  103, 

35:  906 

Cited  In  California  v.  San  Pablo  &  T.  R.  Co. 
140  U.  S.  314.  37  L.  ed.  749,  13  Sup.  Ct. 
Rep.  876^Mills  v.  Green,  159  U.  S.  654,  40 
L.  ed.  204,  16  Sup.  Ct.  Rep.  132 — Lockwood 
V.  Wickes,  21  C.  C.  A.  263,  40  U.  8.  App. 
186,  36  U.  8.  App.  821,  75  Fed.  123 — State 
ex  rel.  Ridge  v.  Smith,  150  Mo.  87,  51  S.  W. 
718. 

3900.  In  an  action  on  county  bonds, 
where,  subsequently  to  the  judgment  there- 
on, the  county  settled  with  the  bondholders 
by  giving  them  new  bonds,  and  the  old 
bonds  were  destroyed,  the  writ  of  error  will 
be  dismissed.  Dakota  County  v.  Olidden, 
113  U.  S.  222,  15  Sup.  Ct.  Rep.  428, 

28:  981 
Cited  In  Mills  v.  Green,  159  U.  S.  654,  40  L. 
ed.  294,  16  Sup.  Ct.  Rep.  132— Allen  v. 
Georgia,  166  U.  S.  140,  41  L.  ed.  950,  17 
Sup.  Ct.  Rep.  526 — Thorp  v.  Bonnlfleld,  177 
U.  S.  19,  44  L.  ed.  654,  20  Sup.  Ct.  Rep.  533 
— Weaver  v.  Kelly,  34  C.  C.  A.  428,  92  Fed. 
421 — Helen  v.  Cumby,  53  Ark.  516,  14  S.  W. 
926— Re  Burdick,  162  111.  53.  44  N.  B.  413 
— State  ex  rel.  Bayha  v.  Philips  (State  ex 
rel.  Bayha  v.  Kansas  City  Ct.  of  Appeals) 
97  Mo.  338,  3  L.R.A.  479,  10  8.  W.  855 — 
Re  Hutton,  92  Mo.  App.  137 — State  ex  rel. 
Leese  v.  Wilkinson,  20  Neb.  620,  31  N.  W. 
376 — Franklin  v.  Peers,  96  Va.  604,  29  S. 
B.  321. 

Expiration  of  rights  by  lapse  of  time. 

3901.  The  termination  of  any  real  contro- 
versy in  respect  to  the  right  to  vote  at  an 
election  of  delegates  to  a  constitutional  con- 
vention, which  results  from  the  fact  that 
the  election  has  been  held,  will  re<|uire  dis- 
missal of  an  appeal  from  the  denial  of  an 
injunction  against  registration  for  such 
election.  Mills  ▼.  Green,  159  U.  S.  651,  16 
Sup.  a.  Rep.  132,  40:  293 

3902.  A  writ  of  error  to  review  the  judg- 
ment of  a  state  court  in  an  action  for 
usurpation  of  public  office,  instituted  under 
Shannon's  (Tenn.)  Code  1896,  §§  5165 
et  seq.,  on  the  relation  of  persons  superseded 
therein  by  a  legislative  act  challenged  as 
unconstitutional,  will  be  dismissed  where 
the  terms  of  office  of  all  the  parties  to  the 
suit,  both  relators  and  defendants,  have 
expired.  Tennessee  ex  rel.  Maloney  v. 
Condon,  189  U.  S.  64,  23  Sup.  Ct.  Rep.  579, 

47:709 
Cited  in  San  Diego  Land  &  Town  Co.  v.  Jas- 
per, 189  U.  S.  441,  47  L.  ed.  894,  23  Sup. 
Ct.  Rep.  671 — Jones  v.  Montague,  194  U.  S. 
152,  48  L.  ed.  915,  24  Sup.  Ct.  Rep.  611 — 
Security  Mut.  L.  Ins.  Co.  v.  Prewitt,  200  U. 
S.  450,  50  L.  ed.  549,  26  Sup.  Ct.  Rep.  314 
— Pronty  v.  Moss,  111  111.  App.  542. 

3903.  A  writ  of  error  to  review  a  judg- 
ment of  a  state  court  refusing  to  cancel  the 
revocation  of  a  permit  to  do  business  in  the 
state,  granted,  renewable  annually,  to  a  for- 
eign insurance  company,  must  be  dismissed, 
where  the  permit  itself  has  become  of  no 
effect  by  the  lapse  of  one  year  since  it  was 
granted.  Security  Mut.  L.  Ins.  Co.  v. 
Prewitt,  200  U.  S.  446,  26  Snp.  Ct.  Rep.  314, 

50:545 
Cited  In  Security  Mut.  L.  Ins.  Co.  v.  Prewitt, 
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202  U.  S.  247,  50  L.  ed.  1014,  26  Sup.  Ct. 
Bep.  619 — Re  I^ewis,  202  U.  8.  615,  60  L.  6d. 
1172,  26  Sup.  Ct.  Rep.  767. 

3904.  A  judgment  of  a  state  court  dis- 
tnissing  a  petition  to  enjoin  the  threatened 
revocation  of  a  permit  to  do  business  in  the 
state,  granted,  renewable  annually,  to  a  for- 
eign insurance  company,  cannot  be  reviewed 
by  the  Supreme  Ck>urt  of  the  United  States, 
where  the  permit  itself  has  become  of  no 
effect  by  the  lapse  of  one  year  since  it  was 
granted.  Travelers  Ins.  Co.  v.  Prewitt,  200 
U.  S.  450,  26  Sup.  Ct.  Rep.  316,        50:  549 

Performance  of  acts  sought  to  be  en- 
forced or  prevented. 

3905.  An  appeal  from  a  judgement  award- 
ing a  mandamus  commanding  officers  to 
sign  and  execute  bonds  and  deliver  them  for 
sale  will  be  dismissed  where,  in  obedience  to 
the  writ,  the  bonds  have  been  executed  and 
sold  and  the  proceeds  applied  to  the  in- 
tended use  ana  the  defendants  have  gone 
out  of  office.  Codlln  v.  Kohlhausen,  181  U. 
S.  151,  21  Sup.  Ct.  Rep.  584,  45:  793 
Cited  in  American  Book  Co.  v.  Kansas,  103  U. 

S.  62,  48  L.  ed.  614,  24  Sup.  Ct.  Rep.  397— 
Jones  V.  Montague,  104  U.  S.  152,  48  L.  ed. 
915,  24  Sup.  Ct.  Rep.  611. 

3906.  Tlie  dismissal  of  a  petition  for  a 
writ  of  prohibition  to  prevent  the  canvass 
of  the  votes  cast  at  a  congressional  election 
cannot  be  reviewed  in  the  Federal  Supreme 
Court  after  the  canvass  has  been  made,  and 
certificates  of  election  have  been  issued,  and 
the  House  of  Representatives  has  admitted 
the  parties  holding  the  certificates  to  seats 
in  that  body.  Jones  v.  Montague,  194  U. 
S.  147,  24  Sup.  Ct.  Rep.  611,  48:  913 
Cited  In  Hooker  v.  Burr.  104  U.  S.  419,  48  L. 

ed.  1050,  24  Sup.  Ct.  Rep.  706 — Security 
Mut.  L.  Ins.  Co.  V.  Prewitt,  200  U.  S.  450, 
50  L.  ed.  549,  26  Sup.  Ct.  Rep.  814 — ^Re 
Lincoln,  202  U.  8.  179,  50  L.  ed.  985,  20 
Sup.  Ct.  Rep.  602 — Re  Lewis,  202  U.  S.  615, 
50  L.  ed.  1172,  20  Sup.  Ct.  Rep.  767— Wil- 
son V.  Shaw,  204  U.  S.  30,  51  L.  ed.  355,  27 
Sup.  Ct.  Rep.  233. 

3907.  The  denial  of  injunctive  relief 
against  a  canvass  of  the  votes  cast  at  a  con- 
gressional election  cannot  be  reviewed  in  the 
Federal  Supreme  Court  after  the  canvass 
has  been  made,  and  certificates  of  election 
have  been  issued,  and  the  House  of  Repre- 
sentatives has  admitted  the  parties  holding 
the  certificates  to  seats  in  that  body.  Selden 
V.  Montague,  194  U.  S.  153,  24  Sup.  Ct. 
Rep.  613,  48:  915 

3208.  Where  an  order  was  made  by  the 
circuit  court  upon  the  hearing  of  a  petition 
for  a  writ  of  habeas  corpus,  that  the  peti- 
tioner be  put  on  board  a  vessel  and  returned 
to  China,  and  the  order  had  been  fully  exe- 
cuted and  the  petitioner  placed  without  the 
jurisdiction  of  the  court  and  of  the  United 
States  before  the  writ  of  error  was  issued, 
the  writ  of  error  will  be  dismissed.  The 
Supreme  Court  Avill  not  decide  questions 
arising  in  cases  which  no  longer  exist,  in 
regard  to  rights  which  it  cannot  enforce. 
Cheong  Ah  Moy  v.  United  States,  113  U.  S. 
216,  5  Sup.  Ct.  Rep.  431,  28:  983 


Cited  in   Atlanta  ft  F.  R.  Co.  T.  Blanton,  80 
Ga.  565,  6  S.  B.  584. 

Ijos8  of  Interest. 

3909.  It  having  been  shown  to  the  court 
that,  by  arrangement,  the  defendant  in  error 
was  no  longer  a  contestant  in  the  cause,  the 
court,  after  notice  to  the  parties  and  hear- 
ing, dismissed  the  case,  with  costs.  East 
Tennessee,  V.  4b  G.  R.  Co.  v.  Southern  Teleg. 
Co.  125  U.  S.  695,  8  Sup.  Ct  Rep.  1391, 

31:853 
Cited  in  Mills  v.  Green,  159  U.  8.  654,  40  L. 
ed.  294,  16  Sup.  Ct.  Rep.  132 — ^Hatfield  v. 
King,  184  U.  S.  165,  46  L.  ed.  483,  22  Sup. 
Ct.  Rep.  477 — Arnold  v.  Woolsey.  4  C.  C.  A. 
320,  12  U.  S.  App.  157,  54  Fed.  260- - 
Weaver  v.  Kelly,  34  C.  C.  A.  427,  92  Fed. 
421 — Western  Electric  Co.  v.  Anthracite 
Teleph.  Co.  100  Fed.  304 — Western  Electric 
Co.  V.  Anthracite  Teleph.  Co.  118  Fed.  835. 

3910.  In  a  Mexican  claim,  when  the  gov- 
ernment no  longer  claims  the  land  in  ques- 
tion to  be  public  land,  the  right  of  the 
United  States  to  contest  the  case  ceases; 
and  this  court  will  not  entertain  jurisdic- 
tion to  determine  to  which  of  two  private 
claimants  it  may  belong.  United  States  v. 
Morillo,  1  Wall.  706,  17:  626 
Cited  in  Meader  v.  Norton,  11  WalL  467,  20 

L.  ed.  187 — Hayner  v.  Stanly,  8  Sawy.  224, 
13  Fed.  225 — Weeks  v.  Milwaukee,  L.  8.  & 
W.  R.  Co.  78  Wis.  519,  47  N.  W.  787. 

Decision  in  collateral  proceedins. 

Effect  on  Hearing  and  Determination  of 
Matters  Pending  Appeal  or  Error, 
see  infra,  5202-1206. 

See  also  infra,  3956. 

3911.  If  the  decree  of  foreclosure  is  re- 
versed, a  decree  distributing  the  proceeds  of 
sale  falls  of  itself,  and  the  appeal  must  be 
dismissed.  Chicago,  D.  4b  V.  R.  Co.  v.  Fok- 
dick,  106  U.  S.  82,  1  Sup.  Ct.  Rep.  64, 

27:64 

3912.  Where  appeals  were  taken  from  a 
decree  of  foreclosure  and  sale,  and  also 
from  a  decree  made  in  execution  of  that  de- 
cree, and  the  principal  decree  was  reversed, 
it  was  held  that  the  later  appeals,  having 
been  annulled  by  operation  of  law,  their 
subject-matter  was  withdrawn,  and  they 
must  be  dismissed  for  lack  of  anything  on 
which  they  could  operate.  Chicago,  D.  ft  V. 
R.  Co.  V.  Fosdick,  106  U.  S.  47,  1  Sup.  Ct 
Rep.  10,  27:47 
Cited  in  Elwell  v.  Fosdick,  134  U.  8.  600.  8.1 

L.  ed.  909,  10  Sup.  Ct  Rep.  698 — Bank  of 
Lewlsburg  v.  Sbeffey,  140  U.  8.  452,  34  L. 
ed.  496,  11  Sup.  Ct  Rep.  755 — Mills  v. 
Green,  159  U.  S.  655.  40  L.  ed.  294,  16  Sup. 
Ct  Rep.  182 — Kimball  v.  Kimball,  174  U.  S. 
168,  43  L.  ed.  934,  19  Sup.  Ct.  Rep.  €39  — 
Montana  Min.  Co.  v.  St  Louis  Mln.  &  Mill. 
Co.  186  n.  S.  32,  46  L.  ed.  1042,  22  Sup.  Ct. 
Rep.  744 — ^Andrews  v.  National  Foundry  * 
Pipe  Works,  19  C.  C.  A.  551,  34  U.  8.  App. 
632,  78  Fed.  518 — Grape  Creek  Coal  Co.  v. 
Farmers'  I/oan  &  T.  Co.  25  C.  C.  A.  377,  53 
U.  S.  App.  99,  80  Fed.  201 — Rnmsoy  v. 
People's  R.  Co.  144  Mo.  189.  46  8.  W.  144. 

3913.  Where  suit  is  brought  to  restrain 
the  sale  of  property  for  street  assessments, 
and  to  annul  tax  Uen  certificates,  and  such 
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aneasments  and  certificates  have  been  an- 
nulled and  canceled  by  the  court  below  after 
appeal  to  the  Supreme  Court  of  the  United 
States,  the  appeal  will  be  dismissed  without 
costs  to  either  party.  Washington  Market 
Go.  7.  District  of  Columbia,  137  U.  S.  62,  11 
Sup.  Ct.  Rep.  4,  34:  572 

Cited  in  Mills  y.  Green,  159  U.  S.  655,  40  L. 
ed.  204,  16  Sup.  Ct.  Rep.  132 — ^Re  Kaeppler, 
7  N.  D.  309.  75  N.  W.  253 — Judson  v.  Flush- 
ing Jockey  Chib,  14  Misc.  352.  36  N.  Y. 
Sopp.  126 — State  ex  rel.  Coiner  y.  Wickers- 
ham,  16  Wash.  162,  47  Pac.  421— Hice  y. 
Orr,  16  Wash.  164,  47  Pac.  424 — Hogan  y. 
La  Ci-osse,  104  Wis.  107,  80  N.  W.  105. 

3914.  An  appeal  irom  a  decree  of  the  cir- 
eoit  court  refusing  ian  injunction  against 
the  collection  of  taxes  under  state  laws  will 
not  be  dismissed  on  the  ground  that  the  ap- 
peal is  abortive  and  improper  because,  be- 
fore the  appeal  was  taken,  the  taxes  had 
been  held  lawful  by  a  state  court  and  had 
been  collected,  and  therefore  the  very  things 
the  bill  was  filed  to  prevent  are  accom- 
plished facts,  and  the  remedy,  if  any,  should 
be  aonght  by  writ  of  error  to  the  state 
court,  since  the  decision  of  the  state  court 
does  not  affect  the  jurisdiction  on  appeal 
from  the  Federal  court,  even  if  it  oouid  be 
held  to  be  res  judicata  on  the  merits.  Illi- 
nois C.  R.  Co.  V.  Adams,  180  U.  S.  28,  21 
Sap.  Ct  Rep.  251,  45:  410 

Identity  of  interest. 

3915.  The  court  will  not  consent  to  deter- 
mine a  controversy  in  whicli  the  plaintiff  in 
error  has  become  the  dominua  litis  on  both 
sides.  South  Spring  Hill  Gold  Min.  Co.  v. 
Amador  Medean  Gold  Min.  Co.  145  U.  S. 
300,  12  Sup.  Ct  Rep.  921,  36:  712 
Cited  in  Mills  v.  Green,  159  U.  8.  654,  40  L. 

ed.  294,  16  Sup.  Ct.  Rep.  132 — Hatfield  v. 
King,  184  U.  S.  166,  46  L.  ed.  483,  22  Sup. 
CL  Rep,  477 — Weaver  v.  Keily,  84  C.  C  k. 
428,  92  Fed.  421 — Judson  v.  Flushing  Joc- 
key Club,  14  Misc.  352,  86  N.  Y.  Supp.  126. 

3916.  The  control  of  both  corporations 
which  were  parties  to  a  suit  haying  come 
into  the  hands  of  the  same  persons 
pending  a  writ  of  error,  but  there  being  a 
minority  of  stockholders  of  the  defendant  in 
error  who  retain  the  original  interest,  the 
court,  in  order  to  leave  tnem  free  to  vindi- 
cate whatever  rights  they  are  entitled  to, 
instead  of  dismissing  the  writ  of  error,  re- 
vertea  the  judgment  and  remands  the  case 
for  fttrther  proceedings.  South  Spring  Hill 
Gold  Min.  Co.  v.  Amador  Medean  Gold  Min. 
Co.  145  U.  8.  300,  12  Sup.  Ct  Rep.  921, 

38:  712 

Repeal  of  statute. 

Effect  on  Hearing  and  Determination 
of  Matters  Pending  Appeal,  see 
infra,  6207,  6208. 

3917.  An  appeal  from  an  injunction 
against  enforcing  a  statute  will  be  dis- 
missed when  no  practical  effect  can  be  given 
to  the  injunction  because  the  statute  has 
been  repealed.  Board  of  Flour  Inspectors  v. 
Olofw,  160  U.  8.  170,  16  Sup.  Ct.  Rep.  321, 

40:  ^^Z 
CUei  la  FIskback  t.  Western  V.  Teleg.  Co.  16X 


U.  8.  103,  40  L.  ed.  633,  16  Sup.  Ct.  Rep 
506 — Dinsmore  v.  Southern  Ezp.  Co.  183  U. 
S.  120,  46  L.  ed.  113,  22  Sup.   Ct.  Rep.  45. 

Revocation  of  order  saspending  habeas 
corpus. 

3918.  The  validity  of  the  action  of  the 
Philippine  authorities  in  suspending  the 
writ  of  habeas  corpus  is  a  moot  question, 
which  does  not  call  for  determination  by  the 
Supreme  Court  of  the  United  States  on  writ 
of  error,  where  the  suspension  was  revoked 
on  the  day  when  the  copy  of  the  petition  for 
the  writ  of  error  was  served  on  opposing 
counsel,  and  more  than  two  months  before 
the  writ  was  issued.  Fisher  v.  Baker,  203 
U.  S.  174,  27  Sup.  Ct.  Rep.  135,        51 :  142 

Effect  of  laches  in  raising  question. 

3919.  Laches  of  parties  cannot  prevent 
the  dismissal  of  a  writ  of  error,  when  the 
question  involved  has  become  a  moot  ques- 
tion, the  decision  of  which  cannot  affect  the 
relief  to  be  ultimately  granted  in  the  case. 
Kimball  v.  Kimball,  174  U.  S.  168,  19  Sup. 
Ct  Rep.  639,  43:  932 

3920.  The  fact  that  there  is  no  contro- 
versy between  parties  to  the  record  may 
be  shown  at  any  time  before  the  decision  of 
the  case.  Little  v.  Bowers,  134  U.  S.  547,  10 
Sup.  Ct.  Rep.  620,  33:  1016 
Cited  in  Kimball  v.  Kimball,  174  U.  S.  162,  43 

L.  ed.  934,  19  Sup.  Ct.  Bep.  639. 

4.  Defective   and   Irregular   Papers* 

Defects  in  Description  of  Parties,  see  supra, 

IV.  b,  4. 
See  also  supra,  3768. 

3921.  Motions  to  dismiss  for  defective 
transcript  were  denied  where  the  cases  had 
been  heard  and  decided,  upon  proofs  filed  in 
another  case,  by  stipulation  in  the  court 
below.    Berry  v.  Green,  4  Sup.  Ct.  Rep.  696, 

28:  604 

3922.  Under  Rev.  Stat.  §  1005,  U.  S. 
Comp.  Stat.  1901,  p.  714,  where  an  appeal 
should  have  been  taken  in  the  name  of  the 
individual  members  of  a  commercial  firm, 
but  instead  thereof  is  taken  in  the  name 
of  the  firm,  the  defect  is  one  that  may 
be  amended,  and  for  that  reason  the  Su- 
preme Court  will  not  dismiss  the  appeal. 
Moore  v.  Simonds.  100  U.  S.  145,        25:  510 

(The  cases  of  Godbe  v.  Tootle,  154  U.  S. 
576,  Appx.  19  L.  ed.  831,  14  Sup.  Ct.  Rep. 
1167,  and  Freeborn  v.  The  Protector  (The 
Protector)  11  Wall.  82,  20  L.  ed.  47,  decid- 
ing the  contrary,  were  prior  to  the  passage 

of  §  1005.) 

Cited  In  Estls  v.  Trobue,  128  U.  8.  229,  33  L. 

ed.    438.    9    Sup.    Ct.    Rep.    68 — Walton    v. 

Marietta  Chair  Co.  157  U.  S.  347.  39  L.  ed. 

727,  15  Sup.  Ct.  Rep.  626— The  Natchez.  27 

Fed.  310 — United   States  v.   Hopewell,   2   C. 

C.  A.  513,  5  U.  S.  App.  137.  61  Fed.  800  — 

Re  WoeriBhoffer,  21   C.  C  A.   176,  41  U.  S. 

App.  411,  74  Fed.  916— McDanlel  v.  Stroud, 

45  C.  C.  A.  449.  106  Fed.  489. 

3923.  Where  there  was  evidence  in  the 
record  of  a  direction  from  the  Comptroller 
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of  the  Currency  to  the  receiver  of  a  national 

bank,  to  take  out  a  writ  of  error,  a  mistake 

in  one  of  the  papers  in  the  first  name  of  the 

defendant  in  error  was  held  insufficient  to 

warrant   a  dismissal   of   the   writ.     Pacific 

Nat.  Bank  v.  Mixter,  114  U.  S.  463,  5  Sup. 

a.  Rep.  944,  29:  221 

(7ited  in  Walton  v.  MarietU  Chair  Co.  167  U. 

S.  347,  80  L.  ed.  727,  15  Sup.  Ct.  Rep.  62t) 

— Citizens'  Banlc  ▼.  Farwell,  6  C  C.  A.  26. 

12    U.    S.    App.    409,    66    Fed.    572— United 

States   Mut.   Accl.   Asso.  y.   Waller,   30   FU. 

219,  11  So.  786. 

3924.  It  is  not  a  ground  to  dismiss  an  ap- 
peal, that  the  statement  of  facts  found  by 
the  court,  and  its  conclusions  of  law  there- 
on, are  not  a  sufficient  compliance  with  the 
rule  of  the  Supreme  Court  on  that  subject. 
United  States   v.   Adams,   6  Wall.   101, 

18:  792 

3924a.  An  appeal  will  be  dismissed  where 
the  appellant's  counsel,  in  making  up  his 
brief,  totally  disregarded  the  2181  rule  of 
practice,  prescribing  the  contents  of  briefs 
and  the  order  of  their  arrangement.  Port- 
land Co.  V.  United  States,  15  Wall.  1, 

21:  113 

Mistakes  In  writ  of  error. 

Error  in  Return  Day  of  Writ  of  Error, 

see  supra,  2679-2682. 
Time  of  Hearing  Motion  for,  see  supra, 

3780,  3781. 
See  also  supra,  3744. 

3925.  Where  the  writ  of  error  was  dated 
Dec.  3,  1868,  and  by  mistake  was  made  re- 
turnable "on  the  third  Monday  of  Decem- 
ber next,"  but  the  error  was  corrected  in 
the  citation,  the  case  will  not  be  dismissed 
for  such  deifect  in  the  writ  of  error.  Mc- 
Veigh y.  United  States,  8  Wall.  640, 

19:511 

3926.  Where  there  is  a  substantial  defect 
in  a  writ  of  error,  which  the  Supreme  Court 
of  the  United  States  cannot  amend,  it  has 
no  jurisdiction  to  try  the  case.  It  will  then 
of  its  own  motion  dismiss  the  case  without 
awaiting  the  action  of  a  party,  fstes  v. 
Trabue,  128  U.  S.  225,  9  Sup.  Ct.  Rep.  58, 

32:  437 
Cited  in  Hook  y.  Mercantile  Trust  Co.  86  C. 
C.  A.  653,  05  Fed.  40 — Carstens  y.  Gustln, 
18  Wash.  95,  50  Pac.  933. 

5.  InmiffliHency  or  Lack  of  Bond. 

Necessity  of  Bond,  see  supra,  IV.  i,  1. 
Formal  Requisites  of  Bond,  see  supra,  IV. 

i,  2. 
Amount  for  Which  Bond  Must  be  Giyen,  sec 

supra,  IV.  i,  3. 
See    ahso    supra,    3741,    3742,    3847;    infra. 

3968. 

3927.  Where,  by  order,  the  court  permit- 
ted the  clerk  to  take  the  bond,  this  court 
may  refuse  to  dismiss  the  appeal,  except  on 
failure  to  comply  with  the  terms  imposed 
to  supply  the  defect.  O'Reilly  y.  Edrington. 
96  U.  S.  724,  24:  659 


which  the  judgment  was  rendered,  the  omis- 
sion is  not  necessarily  fatal ;  and  before  dis- 
missing a  case  on  that  account,  opportunity 
should  be  giyen  to  furnish  new  security. 
New  Orleans  Ins.  Co.  y.  E.  D.  Albro  Co.  112 
U.  S.  506,  5  Sup.  Ct.  Rep.  289,  28:  809 
Cited  in  Daris  y.  Wakelee,  156  U.  8.  685,  39 

L.  ed.   583,  15  Sup.   Ct.  Rep.  555 — Jackson 

y.  Relf,  24  Fla.  199,  4  So.  684. 

3929.  A  writ  of  error  will  not  be  dismissed 
on  account  of  the  defectiye  character  of  a 
bond,  since  a  proper  bond  may  be  allowed 
to  be  filed  if  necessary.  Union  P.  R.  Co.  v. 
Callaghan,  161  U.  S.  91,  16  Sup.  Ct.  Rep. 
493,  40: 628 

6.  Delay;  Failure  to  Perfect  or  Prose- 
cute Appeal  or  Writ  of  Error, 

Time  for  Taking  and  Prosecuting  Appeal. 

see  supra,  V7.  d. 
Time  for  Giying  Security,  see  supra,  IV.  i,  5. 
Necessity  of  Citation  or  Notice  of  Appeal, 

see  supra,  IV.  j,  6. 
Time  for  Docketing  or  Filing  Record,  see 

supra,  V.  g,  2. 
Docketing  and  Dismissing  Cause  Because  of. 

see  supra,  VII.  h. 
Time    for   Docketing   or   Filing   Appeal   or 

Writ  of  Error,  see  supra,  2840-2858. 
Allowing  Damages  where  Appeal  was  Taken 

for  Delay,  see  infra,  IX.  h. 
Dismissal  of  Cross  Appeal,  see  infra,  3945, 

3947. 
See  also  infra,  5338. 

3930.  For  want  of  diligent  prosecution  an 
appeal  from  a  judgment  of  the  court  of 
claims  will  be  dismissed.  United  States  v. 
Burchard,  125  U.  S.  176,  8  Sup.  Ct.  Rep. 
832,  31 :  662 
Cited  in  Morrison  y.  Knhn.  20  C.  C.  A.  131, 

52  U.  S.  App.  178,  80  Fed.  741. 

3930a.  Appeal  dismissed,  with  costs,  on 
certificate  of  clerk  that  no  return  had  been 
filed.  Norwich  &  N.  L.  8.  B.  Co.  v.  The 
Bay  State,  15:  42 

3930b.  An  appeal  may  be  dismissed,  with 
costs,  where  neither  party  is  prepared  to 
argue  it  at  the  second  term  at  which  it  has 
been  called  for  argument.  Mayer  y.  The 
Venilia,  131  U.  S.  Ixx.  Appx.  15:41 

3931.  When  considerable  delay  in  perfect- 
ing the  appeal  is  sufficiently  accounted  for, 
motion  to  dismiss  will  be  denied.  United 
States  y.  Vigil,  10  Wall.  423,  19:  954 

3931a.  An  appeal  will  not  be  dismissed 
on  the  ground  that  it  was  not  allowed  with- 
in the  ninety  days  allowed  by  statute,  when 
the  prayer  for  allowance  was  within  that 
time.  Latham  y.  United  States  (Latham's 
Appeal)  9  Wall.  146,  19:  771 

3932.  Where  the  writ  of  error  was  duly 
sued  out  and  seryed.  bond  giyen,  citation  is- 
sued and  seryed,  and  the  record  brought  up 
and  filed  in  this  court  at  the  next  term,  a 
motion  to  dismiss  will  be  denied.  Daridson 
y.  Lanier,  4  Wall.  458,  18:  380 


3928.  Where  the  bond  omits  the  term  at       3933.  The  rule-  dismissing  an  appeal  for 
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not  filing  the  transcript  of  the  record  within 
the  first  six  days  of  the  term  does  not  ap- 
ply to  cases  where  the  transcript  has  been 
tiled  before  the  motion  to  dismiss.  Bing- 
ham V.  Morris,  7  Cranch,  99,  3:  281 
Cited  In   Sparrow  t.   Strong,  8  Wall.   108,   18 

L.  ed.  49 — West  Chicago  Street  R.   Co.   v. 

Ellsworth,  23  C.  C.   A.  394,  46  IT.  S.  App. 

603.  77  Fed.  665 — ^The  Kawailani,  63  C.  C. 

A.  348,  128  Fed.  880— Walker  v.  Tiffin  Gold 

&  S.  Mln.   Co.  2  Colo.  92 — Kimball  Lumber 

Co.  T.  Buge,  26  Fla.  61,  7  So.  378 — Lake  v. 

Hancock,  29  Fla.  387,  11  So.  97. 

3934.  Where  citation  has  not  been  prop- 
erly served  on  defendants  in  error,  the  writ 
of  error  must  be  dismissed  when  the  case 
has  been  upon  the  docket  of  the  Supreme 
Court  of  the  United  States  over  three  years, 
and  been  reached  for  argument  and  submit- 
ted upon  a  brief  filed  for  plaintiff  in  error. 
Tripp  V.  Santa  Rosa  Street  R.  Co.  144  U.  S. 
126,  12  Sup.  Gt.  Rep.  655,  36:  371 

3935.  Where  the  record  was  duly  received 
and  filed  by  the  clerk  of  the  Supreme  Court 
of  the  United  States,  but  the  appeals  had 
not  been  docketed  because  the  rules  as  to 
a  deposit'  for  costs  and  as  to  entry  of  ap- 
pearance had  not,  through  inadvertence, 
been  complied  with;  and  afterwards,  on  a 
compliance  with  such  rules,  the  case  was 
docketed  and  appearance  entered, — a  subse- 
quent motion  to  dismiss  for  not  docketing 
the  case  in  time  will  not  be  granted.  Rich- 
ardson V.  Green,  130  U.  S.  104,  9  Sup.  Ct. 
Kep.  443,  32:872 

7,  Failure  to   Appear ;' Escape. 

Costa  on  Dismissal  for  Lack  of  Appearance, 

see  infra,  5321. 
See  also  supra,  3737. 

3936.  If  counsel  do  not  appear  on  either 
side  when  the  cause  is  called,  the  writ  of 
error  will  be  dismissed.  Radford  v.  Craig, 
5  Cranch,  289,  3: 104 

3937.  PlaintifiT  having  been  called  three 
times  to  prosecute  the  writ  of  error,  and 
failing  to  do  so,  it  was  dismissed.  Walsh  v. 
United  SUtes,  1  How.  28,  1 1 :  34 

3938.  When  a  cause  is  reached  in  its  or- 
der upon  the  docket,  and  there  is  no  ap- 
pearance by  the  appellant,  the  am>ellee  may 
have  him  called  and  the  appeal  dismissed, 
under  rule  16.  Hurley  v.  Jones,  97  U.  S. 
318.  24:  1008 
Ciitd  In  Alvord  v.  United  States,  99  U.  S.  593, 

25  L.  ed.  899. 

3939.  A  motion  to  dismiss  for  nonappear- 
ance of  the  plaintiff  in  error  on  or  before 
the  second  day  of  the  term  was  refused,  in 
1851,  under  rule  54,  which  is  now  superseded 
by  rule  16,  on  the  ground  that  the  rule  was 
for  the  action  of  the  court  when  the  case 
was  reached  on  the  regular  call  of  the 
docket,  but  the  court  said  that  the  counsel 
for  defendant  in  error  might  then  avail 
himself  of  rule  19,  if  there  was  no  appear - 
*ncc  then. entered  for  the  other  party.  LAr- 
ttsn  V.  Tifldale,  142  U.  S.  705,  12  Sup.  Ct. 
Bep.  992,  35:  1174 

U.  8.  Dig.— 37 


3940.  Where  an  appeal  has  been  deserted 
by  all  the  original  defendants  who  brought 
the  appeal  except  one,  it  must  be  dismissed 
with  costs  as  to  them,  and  retained  as  to 
the  remaining  appellant.  Todd  v.  Daniel, 
16  Pet.  521,  10:  1054 

E^scape  of  party  asking  review. 

Dismissal  for  Escape  as  Denial  of  Due 
Process,  see  Constitutional  Law, 
824. 

3941.  This  court  may  refuse  to  hear  a 
criminal  case  in  error  unless  the  convicted 
party  is  where  he  can  be  made  to  respond 
to  any  judgment  rendered.  Smith  v.  Unit- 
ed States,  94  U.  S.  97,  24:  32 
Distinguished  in  Guaranty  Trust  &  S.  D.  Co.  v. 

Buddington,  24  Fla.  27,  8  So.  418. 

Cited  in  Bonahan  v.  Nebraska,  125  U.  S.  692, 
31  L.  ed.  854,  S  Sup.  Ct.  Rep.  1300 — Allen 
V.  Georgia,  166  0.  8.  140,  41  L.  ed.  950,  17 
Sup.  Ct.  Rep.  525— Warwick  v.  State,  73 
Ala.  488,  49  Am.  Rep.  09 — People  v.  Redln- 
ger,  55  Cal.  296,  86  Am.  Rep.  32 — Palmor 
V.  Palmer,  28  Fla.  301,  9  So.  657 — Madden 
V.  State,  70  Ga.  384 — Gentry  v.  State,  91 
Ga.  674,  17  S.  B.  966 — Sargent  v.  State,  96 
Ind.  66 — State  v.  Logan,  125  Mo.  26,  28  S. 
W.  176 — State  v.  Dempsey,  26  Mont  506. 
68  Poc.  1114— State  v.  Jacota,  107  N.  C. 
774,  22  Am.  St  Rep.  912,  11  S.  E.  962— 
Stete  V.  Murrell,  83  S.  C.  96,  11  S.  E.  682 
— State  V.  Fort  Royal  ft  A.  R.  Co.  45  S.  C. 
446.  23  a  B.  863— Bateeborg  v.  Mitchell, 
58  S.  C.  571,  87  S.  B.  36--8Uta  v.  Handy, 
27  Wash.  471,  67  Pac.  1094. 

S,  Lack  of  Parties  or  Authority. 

As  to  Parties  Generally,  see  supra,  IV.  b. 
Effect  of  Death  of  Party  to  Abate  Appeal, 

see  supra,  2522-2527. 
See  also  supra,  3065;  infra,  3966,  4171. 

3942.  A  writ  of  error  will  be  dismissed 
for  want  of  proper  parties.  Davenport  v. 
Fletcber,  16  How.  142,  14:  879 
Cited  in  McClane  v.  Boon,-  6  Wall.  246,  18  L. 

ed.  836 — The  Protector  (Freeborn  v.  The 
Protector)  11  Wall.  86,  20  L.  ed.  48 — Simp- 
son V.  Greeley,  20  Wall.  158,  22  L.  ed.  839 
— Estls  V.  Trabue,  128  U.  S.  229,  32  L.  ed. 
438,  9  Bnp.  Ct  Rep.  08 — ^Kentucky  Silver 
Mln.  Co.  V.  Day,  2  Sawy.  470,  Fed.  Cas.  No. 
7,719 — Crowder  v.  Morgan,  72  Ala.  640 — 
United  States  oae  of  Davis  v.  Draper,  8 
Mackey,  88 — Whltlock  v.  Willard,  18  Fla. 
158— Roesel  v.  State,  62  N.  J.  L.  869,  41 
Atl.  833. 

3943.  Death  of  appellee  being  suggested, 
the  counsel  of  his  executor  offered  to  enter 
appearance.  The  court  sustained  a  motion 
to  dismiss  the  cause,  as  no  one  appeared  to 
prosecute  the  suit  of  the  appellant.  Hook 
V.  Linton,  10  Pet.  107,  9:  363 

3944.  An  appeal  by  a  receiver  will  not  be 
dismissed  because  he  did  not  first  obtain 
leave  of  the  court.  An  allowance  of  appeal 
is  equivalent  to  leave  of  court.  Farlow  v. 
Kelley,  131  U.  S.  cci.  Appx.  and 

26:  427 
P.  Cross  Appeals, 

See  also  supra,  2389,  2488,  2912. 

» 
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like  other  appeals,  and  if  not  perfected  until 
long  after  the  time  when  by  law  they 
should  be,  they  will  be  dismissed  for  want 
of  prosecution.  Hilton  v.  Dickinson,  108  U. 
S.  165,  2  Sup.  a.  Rep.  424,  27:  688 

Winslow  V.  Wilcox  (The  Osborne)  105  U. 
S.  447,  26:  1065 

Cited  in  Hilton  ▼.  Dickinson,  108  TJ.  S.  168, 
27  L.  ed.  689,  2  Sup.  Ct.  Rep.  424 — The  Tor- 
nado (Good  Intent  Tow-Boat  Co.  v.  Atlan- 
tic Mut.  Ins.  Co.)  100  U.  S.  117,  27  L.  ed. 
877,  3  Sup.  Ct.  Rep.  78 — United  States  v. 
Burchard.  125  U.  S.  178,  81  L.  ed.  663,  8 
Sup.  Ct.  Rep.  832 — Morrison  v.  Kubn,  26  C. 
C.  A.  131,  52  U.  S.  App.  178,  80  Fed.  741— 
L.  Buck!  &  Son  Lumber  Co.  y.  Atlantic  Lum- 
ber Co.  36  C.  C.  A.  501.  93  Fed.  765. 

3947.  A  cross  appeal  will  be  dismissed  if 
the  appellants  therein  do  not  docket  their 
appeal  nor  enter  their  appearance  on  it  in 
this  court  for  three  years  after  it  is  allowed. 
Good  Intent  Tow-Boat  Co.  v.  Atlantic  Mut. 
Ins.  Co.  (The  Tornado)  109  U.  S.  110,  3 
Sup.  Ct.  Rep.  78,  27:  874 
Cited  In  United  States  v.  Bucbnrd,  126  U.  S. 

178,  31  L.  ed.  663,  8  Sup.  Ct.  Rep.  832 — 
Credit  Co.  v.  Arkansas  C.  R.  Co.  128  U.  S. 
250,  32  L.  ed.  440,  9  Sup.  Ct.  Rep.  107 — 
Morrison  v.  Kuhn,  26  C.  C.  A.  131,  52  U.  S. 
App.  178,  80  Fed.  741. 

3948.  A  motion  to  dismiss  a  cross  appeal 
will  not  be  granted,  when  the  record  has 
not  been  printed,  and  the  case  is  here  on  the 
original  appeal,  and  it  appears  from  the  mo- 
tion papers  that  the  present  appellant  plead- 
ed prescription,  and  it  may  be  important 
to  him  to  insist  on  that  defense.  Mayer  t. 
Walsh,  108  U.  S.  17,  1  Sup.  Ct.  Rep.  417, 

27:  635 

j.  Dismissal  at  Request  of  Appellant  or 
Plaintiff  in  Error. 

3949.  If,  during  the  pendency  of  an  ap- 
peal in  this  court  from  the  court  of  claims, 
that  court  grants  a  new  trial,  the  appeal 
will  be  dismissed  on  motion  of  appellant. 
United  States  v.  Young,  94  U.  S.  258, 

24:  153 
Deming   v.    United    States    (Deraing's    Ap- 
peal)   10  Wall.   251,  19:893 
United   States  v.   Ayre8,.9   Wall.   609, 

19:  627 
Re  Russell,  13  Wall.  664,  2o':  632 

United  States  v.  Crusell,  12  Wall.  175, 

20:  384 
Latham  v.  United  States  (Latham's  Ap- 
peal) 9  Wall.  145,  19:772 
Cited  in  United  States  y.  Young,  94  U.  S.  259, 
24  L.  ed.  153 — Belknap  y.  United  States, 
150  U.  S.  591,  37  L.  ed.  1192,  14  Sup.  Ct. 
Rep.  183 — Re  District  of  Columbia,  180  U. 
S.  253.  45  L.  ed.  517,  21  Sup.  Ct.  Rep. 
357 — ^Fuller  v.  United  States  (Ex  parte 
Fuller)  182  U.  S.  571,  45  L.  ed.  1236,  21 
Sup.  Ct.  Rep.  871 — Sllvey  y.  United  States, 
7  Ct.  CI.  334 — American  Middlings  Purifier 
Co.  y.  Vail,  15  Blatchf.  318,  4  Bann.  & 
Ard.  4,  Fed.  Cas.  No.  308 — The  Grapeshot, 
2  Woods,  47,  Fed.  Cas.  No.  5,703 — Hamlll 
y.  Bank  of  Clear  Creek  County,  7  Colo. 
App.  473,  43  Pac.  908 — Sterrett  y.  National 
Safe  Deposit,  Say.  &  T.  Co.  10  App.  D.  C. 
135 — Bden  Musee  Co.  y.  Yohe,  37  Neb.  458, 
55  N.  W.  866— Darlington-Miller  Lumber 
Co.  y.  Hall,  4  Okie.  671,  46  Pac.  493. 


3949a.  Writ  of  error  dismissed,  with  costs, 
upon  a  written  order  filed  by  the  plaintiff  in 
error  directing  the  clerk  to  dismiss  the  suit. 
Alexander  v.  Graham,  1  How.  37,        11:  38 

3950.  The  discontinuance  of  an  appeal  is 
not  matter  of  course,  but  only  by  leave  of 
the  court.  It  is  usually  granted,  unless 
some  special  reason  for  retaining  it  be 
shown.  United  States  v.  Minnesota  &  N.  W. 
R.  Co.  18  How.  241,  15:  347 
Cited  in  Qreene  v.  United  Shoe  Bfachinery  Co. 

60  C.  C.  A.  97,  124  Fed.  965. 

3951.  Discontinuanoe  of  an  appeal  is 
usually  not  allowed  if  the  party  intends  to 
bring  a  new  appeal.  But  when  the  Attorney 
General  avers  that  other  questions  not  on 
the  reoord  are  material  to  be  considered, 
leave  will  be  granted.  United  States  ▼. 
Minnesota  &  N.  W.  R.  Co.  18  How.  241, 

15:347 
Cited   in    The   Lottie   K.    Friend   v.   The    Al- 
bert N.  Hughes,  79  Fed.  385. 

3952.  An  appellant  has  the  right  to  dis- 
miss his  appeal,  with  the  leave  of  the  court; 
but  where  his  motion  for  leave  to  dismiss  is 
accompanied  by  certain  correspondence 
which  is  referred  to  as  stating  the  grounds 
on  which  the  motion  is  made,  the  court  will 
not  examine  such  paper  in  order  to  arrive 
at  a  conclusion  as  to  whether  the  dismissal 
is  justifiable  or  not,  and  will  not  permit 
them  to  be  filed,  but  will  allow  appellant  to 
renew  the  motion  unacoompaniea  by  other 
matter.  United  States  v.  Griffith,  141  U. 
S.  212,  11  Sup.  Ct.  Rep.  1005,  35:  719 
Cited  in  Donallan   y.  Tannage  Patent   Co.   24 

C.    C.    A.    648,    60    U.    8.    App.    1,    79    Fed, 
385. 

3953.  It  is  not  the  practice  to  allow  a  dis- 
continuance of  any  case,  except  for  suffi- 
cient reasons  assigned,  or  by  consent  of  the 
adverse  party.  Such  discontinuance  was  re- 
fused when  asked  for  at  the  costs  of  the 
plaintiff  in  error,  where  the  only  reasons 
assigned  in  its  support  were  the  alleged 
inability  of  the  leading  counsel  for  the 
plaintin  in  error  to  make  proper  prepara- 
tion for  argument  within  the  time  allowed, 
and  the  sickness  of  one  of  the  associate 
counsel.  McGuire  v.  Massachusetts,  3  Wall. 
382,  18:  164 

3954.  The  appellant  cannot  move  to  dis- 
miss the  appeal  on  the  around  that  no  cita- 
tion was  issued,  particularly  where  appear- 
ance has  waived  his  neglect  Pierce  v.  Cox, 
9  Wall.  786,  19:  786 

One  of  several  appellants. 

3955.  One  of  several  appellants  cannot, 
against  the  opposition  of  the  others,  dismiss 
an  appeal  from  a  circuit  court  on  the  sole 
ground  that  the  supreme  court  of  a  state 
has,  since  the  appeal  in  a  suit  between  the 
same  parties,  enjoined  these  appellees  from 
making  the  claim  which  is  the  subject- 
matter  of  the  suit.  Marsh  v.  Nichols  S.  & 
Co.  120  U.  S.  595,  7  Sup.  Ct  Rep.  704, 

"30:  794 
Cited  In  Illinois  C.  R.  Co.  v.  Adams,  180  U. 
S.  82,  45  L.  ed.  411,  21  Sup.  Ct  Rep.  251. 
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k.  ReHutatetnent ;  Orden  after  IHmniS' 

9al. 

Mandamus    to    Compel    Reinstatement,    see 
Mandamus,  68,  94. 

3356.  The  court  denies  the  motion  of 
plaintiff  in  error  to  withdraw  from  the  files 
the  transcript  of  the  record  of  a  case  dis- 
missed. Cheney  v.  Hughes,  138  U.  S.  403, 
11  Sup.  Ct.  Rep.  303,  34:  993 

3957.  Where,  before  stipulation  for  dismiss- 
al has  been  signed,  some  of  plaintiffs  in  error 
assign  their  interest  in  the  suit,  an  eiitry  of 
dismissal  in  vacation  may  be  amended  by 
adding  the  words  "without  prejudice  to  the 
right  of  the  assignee  to  proceed  as  he  may 
be  advised  in  the  court  below  for  the  pro- 
tection of  his  interest."  Woodman  v.  Mis- 
sionary Soc.  of  M.  E.  Church,  124  U.  S.  161, 
8  Sup.  Ct.  Rep.  416,  31 :  352 

When  reinstatement  permitted. 

Right  to  Take  Subsequent  Appeal  after 

Dismissal,  see  supra,  IV.  o. 
See  also  infra,  5661,  5677. 

3958.  A  motion  to  reinstate  is  in  the  dis- 
cretion of  the  court,  and  care  will  be  taken 
not  to  do  injustice  to  the  opposite  party. 
Gwin  ▼.  Brecdiove,  15  Pet.  284,  10:  740 

3959.  A  motion  will  not  be  granted  to  re- 
instate an  appeal  which  has  been  dismiss?d, 
except  for  very  good  cause.  James  v.  Mc- 
Cormack,  105  U.  S.  265,  26:  1044 

3960.  This  court  possesses  the  power  to 
reinstate  any  cause  dismissed  by  mistake. 
The  Palmyra,  12  Wheat  1,  6:  531 
Distinguished  in   Rice   v.   Minnesota  &  N.   W. 

R.  Co.   21    How.   86,    16  L.   ed.   32. 

Cited  in  Harrison  v.  Nixon,  9  Pet.  531,  9 
L.  ed.  210— Siblwld  v.  United  States,  12  Pet. 
492.  9  L.  ed.  1169— Bank  of  United  States 
r.  Mom,  6  How.  38,  12  L.  ed.  334 — Alviso 
▼.  United  States.  6  Wall.  458,  18  L.  ed.  721 
—Phillips  v.  Negley,  117  U.  S.  674,  20  L. 
ed.  1015,  6  Sup.  Ct.  Rep.  901 — The  Oregon, 
158  U.  8.  206,  39  L.  ed.  952,  15  Sup.  Ct. 
R(»p.  804 — llliDoU  y.  Illinois  C.  R.  Co.  184 
r.  S.  01,  46  L.  ed.  446.  22  Sup.  Ct.  Rep. 
ni)C^_The  Antelope,  1  Ben.  347,  Fed.  Cas. 
No.  480 — Jenkins  t.  Bldredge.  1  Woodb.  & 
M.  63,  Fed,  Cas.  No.  7,269 — Poole  v.  Nixon, 
9  Pet.  771  Appx.  Fed.  Cas.  No.  11,270— 
Hnow  V.  Edwards,  2  Low.  Dec.  275,  Fed.  Cas. 
Xo.  13,145 — Blssell  Carpet-Sweeper  Co.  v. 
Goshen-Sweeper  Co.  19  C.  C.  A.  33,  43 
r.  S.  App.  47,  72  Fed.  553 — Manning  y. 
German  Ins.  Co.  46  C.  C.  A.  146,  107  Fed. 
5o~Hendryx  t.  Perkins,  52  C.  C.  A.  466, 
114  Fed.  822— Loyett  y.  State.  29  Fla.  308. 
16  L.R.A.  315,  11  So.  176— Gibson  y.  Chou- 
teta.  45  Mo.  173,  100  Am.  Dec.  366 — Lef^K 
y.  Overbagfa,  4  Wend.  102,  21  Am.  Dec.  115 
—King  y.  Rackman,  22  N.  J.  Eq.  553 — 
^tate  y.  Marsh,  184  N.  C.  200,  67  L.K.A. 
193.  47  8.  B.  6 — Chambers  y.  Hodges.  3 
Tex.  529 — ^tna  L.  Ins.  Co.  y.  McCormick, 
20  Wii.  269. 

3961.  Where  notice  of  motion  to  dismiss 
an  appeal  was  insufficient  and  irregular,  as 
it  designated  no  time  for  hearing,  tiie  cause 
^11  be  reinstated.  Glenny  v.  Langdon,  94 
^'  8.  604,  24:  237 


3962.  This  court  will  reinstate  an  appeal 
which  was  dismissed  for  want  of  a  citation 
where  the  omission  to  return  the  citation 
arose  from  the  neglect  of  the  clerk,  and  it 
has  been  lost  or  destroyed.  Alviso  v.  United 
States,  6  Wall.  457,  18:  721 
Cited  in  United  States  v.  Vigil,  10  Wall.  426. 

19  L.  ed.  955 — Snow  y.  Edwards,  2  Low. 
Dec.  276,  Fed.  Cas.   No.   13,145. 

3963.  On  motion  to  vacate  the  order  dis- 
missing the  cause,  it  appeared  that  no  ap- 
peal had  been  granted;  and  that  the  cause 
was  not  before  this  court  when  the  appellee 
made  his  motion  to  docket  and  dismiss  it. 
Motion  granted.  United  States  v.  Gomez, 
23  How.  326,  16:  552 

3964.  Motion  to  reinstate  a  dismissed 
cause  with  a  view  to  special  appeal,  under 
the  act  of  March  3,  1863,  granted.  The 
case  involves  the  right  to  a  military  bounty 
land  warrant,  and  would  seem  to  fall  within 
the  provision  providing  for  a  special  api>eal 
on  behalf  of  the  government.  United  States 
v.  Alire,  6  Wall.  577,  note  18:  948 
died  in   United   States   ex   rel.   Bernardln   y. 

Seymour,  10  App.  D.  C.  812. 

3965.  The  judgment  of  dismissal  under 
the  43d  rule  is  a  judgment  nisi,  and  it  may 
be  stricken  out  at  any  time  during  the  term, 
upon  motion,  unless  it  appears  that  tlie 
omicsion  to  file  the  record  and  docket  the 
case  at  an  earlier  period  of  the  court  has 
been  injurious  to  the  interests  of  the  defend- 
ant in  error.  Qwin  v.  Breedlove,  15  Pet. 
284,  10:  740 
Cited  in   Sparrow  y.  Strong,  3  Wall.   103,   18 

L.  ed.  49 — West  Chicago  Street  R.  Co.  v. 
Ellsworth,  23  C.  C.  A.  394,  46  U.  S.  App. 
603,  77  Fed.  665. 

3966.  Where  an  appeal  has  been  dismissed, 
pursuant  to  U.  S.  Sup.  Ct.  rule  15,  §  1,  the 
decree  of  dismissal  may,  on  cause  shown,  be 
rescinded  upon  the  proper  representatives  of 
the  deceased  party  bemg  made  parties  to 
the  suit  and  their  appearance  being  entered, 
under  the  rule.  Randolph  v.  Quidneck  Co. 
131  U.  S.  444,  9  Sup.  Ct.  Rep.  802,    33:  203 

3967.  Where  a  writ  of  error  sued  out  by 
a  judgment  debtor,  who  had  obtained  a  dis- 
charge in  bankruptcy  after  the  suit  was  in- 
stituted, was  dismissed  because  of  his  lack 
of  interest  in  the  suit,  his  assignee  in  bank- 
ruptcy may  be  substituted  and  the  cause 
reinstated,  on  an  application  made  during 
the  term,  if  any  jurisdictional  question  is 
contained  in  the  record.  Knox  y.  Exchange 
Bank,  12  Wall.  379,  20:  414 

3968.  Leave  to  file  the  record  and  docket 
the  cause  at  a  subsequent  term  will  not  be 
granted  where  the  appeal  had  been  dis- 
missed because  of  the  failure  to  ^ve  a  fee 
bond  to  the  clerk,  and  it  is  not  satisfactorily 
shown  that  neither  appellant  nor  its  counsel 
knew  that  security  was  required.  Selma  4b 
M.  R.  Co.  T.  Louisiana  Nat.  Bank,  94  U.  S. 
253,  24:  32 
Cited  In  Edwards  v.  United  SUtes,  102  U.  8. 

576,  26  L.  ed.  294 — Johnson  v.  Polk  County, 
23  Fla.  58,  1  So.  834. 

3969.  Where    an    appeal    has    been    dis- 
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missed,  the  appellant  having  omitted  to  file 
a  transcript  of  the  record  within  the  time 
required  bj  the  rule  of  court,  an  official  cer- 
tificate of  the  dismissal  of  the  appeal  may 
not  be  given  by  the  clerk  during  the  term. 
The  appellant  may  file  the  transcript  with 
the  clerk  during  the  term,  and  move  to  have 
the  appeal  reinstated.  Bank  of  United 
States  V.  Swan,   3   Pet.  68,  7:  605 

Cited  in  Folger  v.  The  Robert  G.  Shaw,  2 
Woodb.  &  M.  640,  Fed.  Cas.  No.  4,899— 
Trevlno  v.  Stlllman,  48  Tex.  666. 

3970.  Where  a  writ  of  error  was  dis- 
missed because  there  was  no  final  judgment 
in  the  case  at  the  end  of  that  term,  the  de- 
cision became  final,  and  the  case  cannot  be 
reinstated  at  a  subsequent  term.  The  writ 
was  functus  officio,  and  the  case  can  be 
again  brought  before  the  court  only  by 
another  writ  of  error.  Rice  v.  Minnesota  & 
N.  W.  R,  Co.  21  How.  82,  16:  31 

3971.  After  a  case  has  been  dismissed,  the 
pleadings  having  been  technically  defective, 
the  court  will  not  at  a  subsequent  term 
allow  them  to  be  amended  and  the  case  to 
be  reinstated  on  the  docket,  but  an  amend- 
ment may  be  made  in  the  circuit  court,  and 
then  it  may  be  reheard  here;  or  a  decree 
may  be  rendered  in  the  circuit  court  by  con- 
sent of  parties,  in  order  to  bring  up  the 
case  without  delay.  Jacjcson  v.  ^hton,  10 
Pet.  480,  9:  502 
Oite4  In   Bank   of  United   States   v.   Moss,   6 

How.  38,  12  L.  ed.  384 — Phillips  ft  C.  Constr. 
Co.  T.  Seymour,  91  U.  S.  666,  23  L.  ed.  346 
— Schell  V.  Dodge,  107  U.  S.  630,  27  L.  ed. 
601,  2  Sap.  Ct.  Rep.  830 — Washer  v.  Bul- 
litt County,  110  U.  S.  662,  28  L.  ed.  260,  4 
Sup.  Ct.  Rep.  249 — Russell  v.  United  States, 
16  Ct.  CI.  178 — Thomas  v.  United  SUtes,  16 
Ct.  CI.  847— Seat  v.  United  SUtes,  18  Ct.  CI. 
468— Campbell  v.  United  States.  19  Ct. 
CI.  428— Skelly  v.  United  SUtes,'  82  Ct.  CI. 
231— Re  McKihben,  12  Nat.  Bankr.  Reg. 
102.  Fed.  Cas.  No.  8,869 — West  v.  Davis,  4 
McLean,  242,  Fed.  Cas.  No.  17,422 — Re  Van- 
derhoef,  18  Nat.  Bankr.  Reg.  544,  Fed.  Cas. 
No.  16,841: — Heye  v.  Lieman,  Fed.  Cas.  No. 
6,446a — Grames  v.  Hawley,  4  McCrary,  64 
— ^Woolridge  V.  McKenna,  8  Fed.  679 — 
Warren  v.  Moody,  9  Fed.  678 — Glover  v. 
Shepperd,  11  Biss.  679,  15  Fed.  838 — Grames 
V.  Hawley,  60  Fed.  820 — ^McDonald  v.  Ne- 
braska, 41  C.  C.  A.  284,  101  Fed.  177— 
Hall  V.  Mobiey,  18  Ga.  819 — Cook  v.  Wood, 
24  111.  297 — Coolman  v.  Fleming,  82  Ind. 
122 — Burns  v.  Simmons,  101  Ind.  658 — 
Michigan  Bank  v.  Niles,  Walk.  Ch.  (Mich.) 
402 — Fredericks  v.  DaTis,  6  Mont.  4G3,  13 
Pac.  126 — Chambers  v.  Hodges,  3  Tex.  631. 

3972.  Where  an  appeal  was  dismissed  on 
motion  of  appellant's  counsel,  long  acquies- 
cence by  silence  of  appellant  will  prevent  its 
being  reinstated,  although  he  swears  that 
his  counsel  acted  without  his  knowledge  and 
consent,  even  if  the  motion  is  made  during 
the  same  term.  Doming  v.  United  States 
(Deming's  Appeal)   10  Wall.  251,       19:893 

Affidavits  on  motion  to  reinstate. 

See  also  supra,  373,  375. 

3973.  After  an  appeal  has  been  dismis5:ed 
for  want  of  jurisdiction,  affidavits  will  not 
be  received    to    allow    a    reinstatement    by 


showing  the  amount  in  controversy  to  be 
equal  to  the  jurisdictional  amount.  Rich- 
mond V.  Milwaukee,  21  Ho^.  391,       Id:  72 

3974.  On  a  motion  to  reinstate  several 
causes  which  had  been  dismissed  for  lack  of 
jurisdiction,  affidavits  presented  to  show  the 
valu»  of  the  property  in  dispute  were  held 
insufficient  because  uiey  did  not  show  that 
the  value  of  the  property  in  any  one  suit 
exceeded  $5,000.  Wells  v.  Wilkina,  118  U. 
S.  230,  6  Sup.  Ct  Rep.  1049,  30:  210 

3975.  Where  a  submission  under  rule  20 
had  been  made  January  7,  1886,  but  the 
record ^id  not  show  the  matter  in  dispute 
to  exceed  the  value  of  $5,000,  and  on  Janu- 
ary 19  thereafter  the  court  on  its  own  mo- 
tion had  entered  an  order  of  dismissal,  it 
refused  afterwards  to  consider  affidavits 
filed  April  26,  1886,  to  supply  the  defect  in 
the  record  which  had  existed  since  the  case 
was  docketed  August  11,  1883,  to  reinstate 
the  case.  Johnson  v.  Wilkins,  118  U.  S.  228, 
6  Sup.  Ct  Rep.  1048,  30:  210 

Continuance  of  motion  to  reinstate. 

3976.  A  motion  to  reinstate  a  case  dis- 
missed sua  sponte  because  there  was  no  evi- 
dence of  the  jurisdictional  amount,  where 
the  affidavite  are  unsatisfactory  as  to  value 
and  the  opposite  party  had  no  opportunity 
to  produce  counter  affidavite,  may  be  con- 
tinued imtil  the  next  term,  with  leave  to 
either  party  to  file  additional  affidavits. 
Hunt  V.  Blackburn,  127  U.  8.  774,  8  Sup. 
Ct  Rep.  1395,  32:323 
Cited  in  Fuller  v.  Montague,  8  C.  C  A.  103. 

16  U.  8.  App.  391,  69  Fed.  214. 

I,  What  trill  Prevent  Diantisaal. 

3977.  That  an  attorney  of  a  party  to  the 
record  has  a  lien  on  the  judgment  for  his 
coste  is  no  objection  to  a  dismissal  of  the 
case.  To  permit  the  attorney  to  control  the 
proceeding  would  be  oompellinff  the  client 
to  carry  on  the  litigation  at  His  ow^n  ex- 

Sense  for  the  attorney's  benefit     Piatt  v. 
erome,  19  How.  384,  15:  623 

Cited  In  Haselton  Tripod-Boiler  Co.  v.  Cltl- 
SEens'  Street  R.  Co.  72  Fed.  328 — Sterrett 
V.  National  Safe  Deposit,  Sav.  ft  T.  Co.  10 
App.  D.  C.  135 — Flscber-Hansen  v.  Brook- 
lyn Heigbts  R.  Co.  68  App.  Div.  860,  71 
N.  T.  Supp.  513 — Ilorton  v.  CbampUn,  12 
R.  I.  556,  84  Am.  Bep.  722. 


VIII»  Hearing  and  DetemtinaUon. 
a.  Jn  General. 

Materiality  of  Question  Certified,  see  Cases 
Certified,  31. 

Consolidation  of  Hearings  of  Questions  Cer- 
tified, see  Cases  Certified,  107. 

On  Certiorari,  see  Certiorari,  IL  c 

Federal  Question  as  Ground  for  Hearing  in 
Banc  in  ^nnreme  Court  of  Missouri,  see 
Courte,  856. 
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Asking  Accused  in  Appellate  Court  Wliy 
Sentence  of  Death  should  not  be  Pro- 
nounced,, see  Criminal  Law,  213. 

3978.  Although  no  counsel  appeared  for 
one  side,  the  Supreme  Court  proceeded  to 
determine  the  cause  on  the  merits.  United 
Staces  V.  Palmer,  3  Wheat.  610,  4:  471 
Cited  In   Folger  t.   The   BQbert   G.    Shaw,    2 

Woodb.  &  M.  537,  Fed.  Cas.  No.  4,899. 

3979.  Ko  counsel  appearing  for  defendant 
in  error,  the  Supreme  Court  listened  to  the 
argument  on  behalf  of  the  plaintiff  in  error 
and  proceeded  to  judgment.  Siglar  v,  Hay- 
wood, 8  Wheat.  675,  5:  713 
Cited  In    Folger   ▼.    The    Robert    G.    Shaw,    2 

Woodb.  &  M.  646,  Fed.  Gas.  No.  4,899. 

3980-1.  The  review  of  a  caqe  in  this  court 
is  regulated  bv  the  acts  of  Congress,  and 
not  by  the  laws  or  practice  of  the  states  or 
territories.  Boogher  v.  New  York  L.  Ins. 
Co.  103  U.  S.  90,  26:  310 

3982.  In  a  case  removed  to  a  Federal 
court  from  a  state  court,  the  Supreme  Court, 
upon  appeal,  will  proceed  to  adjudicate  the 
question  presented,  if  it  is  able  to  ascertain 
from  the  pleadings  and  proofs  the  matter 
in  dispute  between  the  parties,  although  not 
conforming  to  the  mode  of  proceeding  pre- 
scribed for  courts  of  the  United  States  in 
chancery  proceedings.  Gridley  v.  West- 
brook,  23  How.  608,  16:  412 

3983.  The  Supreme  Court  will  review  the 
judgment  of  a  lower  court  in  an  action  to 
establish  a  lien  and  procure  a  distribution 
of  a  fund  in  the  Treasury  when  the  court 
had  jurisdiction  of  the  parties,  although  the 
proceedings  were  not  authorized  by  statute. 
Pemberton   v.   Lockett,   21   How.   257, 

16:  137 
Cited  In  McManns  v.  Standlsh,  1  Mackey,  151 
— United  States  ex  rel.  Halstead  v.  Wyman, 
2  Hackey,  384. 

3984.  The  proper  function  of  a  court  on 
a  writ  of  error  is  to  pass  its  judgment  upon 
the  points  excepted  to  in  the  opinion  of  the 
court  below,  and  not  to  decide  the  law  of 
the  ease  in  anticipation  of  its  trial  in  the 
court  below.  Bradstreet  ▼.  Potter,  16  Pet. 
317,  10:  978 
Cited  In  Strain  v.  GoarOin,  2  Woods,  882,  11 

Nat   Bankr.   Reg.    157,   Fed.   Cas.   No.    18,- 
521 — Gray  y.  Belden,  8  Fla.  114. 

General  principles  of  review. 

3985.  The  facts  as  found  b^  the  trial 
judge  as  a  substitute  for  the  jury,  which 
are  made  a  part  of  the  record,  must  be  taken 
as  true  by  the  Supreme  Court  of  the  Unit- 
ed States.  Brainard  v.  Hubbard  (The  Col- 
lector V.  Hubbard)  12  WaU.  1,  20:  272 

3986.  Whatever  was  matter  of  fact  in  the 
eourt  below  is  matter  of  fact  in  the  United 
States  Supreme  Court,  in  reviewing  the 
judgment  or  decree.  Chicago  &  A.  R.  Co.  v. 
Wiggins  Ferry  Co.  119  U.  S.  615,  7  Sup. 
Ot.  Rep.  398,  30:  519 

3987.  The  charge  to  the  jury  must  receive 
a  reasonable  Interpretation.  Bliven  v.  New 
EngUu^  Screw  Co.  23  How.  420,       16:  510 


First  Unitarian  Soc.  v.  Faulkner,  91  U.  S. 
415,  23: 283 

3987a.  A  nice  criticism  of  words  will  not 
be  indulged  when  the  meaning  of  an  instruc- 
tion is  plain  and  obvious,  and  cannot  mis- 
lead the  jury.  United  States  use  of  Rogers 
V.  Conklin  (Rogers  v.  The  Marshal)  1  Wall. 
644,  17: 714 

Cited  in   Tweed's   Case    (Flanders   v.   Tweed) 

16  Wall.  516,  21  L.  ed.  392 — Baltimore  &  P. 

R.  Co.  V.  Mackey,  157  U.   S.  86,  39  L.  ed. 

629,    15    Sup.    Ct.    Rep.    491 — Stockwell    v. 

United   States,   3   Cliff.   300,    Fed.   Cas.   No. 

13,466. 

3987b.  Instructions  to  the  jury  are  in- 
terpreted with  reference  to  the  testimony 
reviewed,  and  the  reasonable  conclusions 
which  the  testimony  tended  to  establish. 
Rhett  V.  Poe,  2  How.  457,  11:  33S 

Cited  in  Jenkins  v.  Little  Miami  River  R.  Co. 

2  Disney  (Ohio)  51 — Gray  v.  Belden,  3  Fla, 

115. 

3988.  In  determining  the  propriety  of  in- 
structions, the  charge  must  be  considered 
not  in  detached  portions,  but  according  to 
its  general  tenor  and  effect.  Western  Mas- 
sachusetts Ins.  Co.  V.  Norwich  &  N.  Y. 
Transp.  Co.  12  Wall.  201,  20:  380 

3989.  The  correctness,  in  point  of  law, 
of  a  charge,  must  be  determined  by  its 
whole  scope  and  bearing,  rather  than  from 
single  and  detached  passages.  Magniac  v. 
Thompson,  7  Pet.  348,  8:  709 
Cited  In  Congress  &  B.  Spring  Co.  v.  Bdgar, 

99  U.  S.  659,  25  L.  ed.  491 — Fulton  Ins.  Co. 
V.  Goodman,  32  Ala.  126 — Gray  v.  Belden,  3 
Fla.  115 — Harrlman  v.  Sanger,  67  Me.  445 
— Burt  V.  Merchants'  Ins.  Co.  115  Mass. 
16— Bauskett  v.  Keltt,  22  8.  C.  191. 

3990.  Punctuation  is  a  most  fallible  stand- 
ard by  which  to  interpret  a  charge  to  the 
jury;  it  may  be  resorted  to  when  all  other 
means  fail.  But  the  court  will  first  take 
the  instrument  by  its  four  comers,  in  order 
to  ascertain  its  true  meaning,  and,  if  it  is 
apparent,  the  punctuation  will  not  change 
it.  Ewing  V.  Burnet,  11  Pet.  41,  9:  624 
Cited  in  United  States  v.  The  Ohio,  9  Phila. 

460,  29  Pbila.  Leg.  Int.  252 — Re  Irwine,  1 
Clark  (Pa.)  94,  Fed.  Cas.  No.  7,086 — ^United 
States  V.  The  Ohio,  9  Phila.  460,  Fed.  Cas. 
No.  15,915 — Holmes  v.  Phenix  Ins.  Co.  47 
L.R.A.  310,  39  C.  C.  A.  46,  98  Fed.  241 
— Construction  Information  Co.  v.  Cass,  74 
Conn.  218,  50  Atl.  568 — Zimmerman  v.  Me- 
cbanics  Sav.  Bank,  75  Conn.  648.  54  Atl. 
1120 — State  v.  Wood,  112  Iowa,  413,  84  N. 
W.  620 — ^Manger  v.  State  Medical  Examiners, 
90  Md.  668,  45  Atl.  891— Borlght  v.  Spring- 
field F.  &  M.  Ins.  Co.  84  Minn.  353,  25 
N.  W.  796 — ^Thom  k  H.  Lime  &  Cement  Co. 
V.  St.  Louis  Expanded  Metal  Fire  Proofing 
Co.  77  Mo.  App.  26 — ^Taylor  v.  Ashby,  3 
Mont.  250 — Wade  v.  Lewis  k  Clarke  County, 
24  Mont.  387,  61  Pac.  879 — State  v.  Court- 
ney, 27  Mont.  385,  71  Pac.  308 — Howard 
Sav.  Inst.  V.  Newark,  63  N.  J.  L.  69,  42 
Atl.  848— Kinkele  v.  Wilson,  151  N.  Y.  277, 
45  N.  E.  869— Merchants'  &  M.  Mut.  Ins.  Co. 
V.  Washington  Mut.  Ins.  Co.  1  Handy  (Ohio) 
431— Albright  v.  Payne,  43  Ohio  St.  14, 
1  N.  E.  16 — Bohlman  v.  Coflln,  4  Or.  316— 
Re  Irwine,  1  Clark  (Pa.)  94 — Puryear  v. 
Edmondson,    4    Heisk.   51 — Amory    Mfg.   Co. 
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T.  Gulf,  C.  &  S.  P.  R.  Co.  89  Tex.  427,  59 
Am.   St.  Rep.   65,  37   S.  W.  856. 

3991.  If  the  meaning  of  the  findings  be 
doubtful,  that  which  upholds  the  verdict 
will  be  adopted.  Larkin  v.  Upton,  144  U. 
S.  19,  12  Sup.  a.  Rep.  674,  36:  330 
Cited  in  Evans  v.  Kister,  35  C.  C.  A.  33,  92 

Fed.  838 — Warner  v.  United  States  Acd. 
AsBO.  8  Utah,  441,  32  Pac.  696. 

3992.  In  determining  whether  the  plain- 
tiff in  a  suit  for  damages  for  negligence  was 
80  clearly  guilty  of  contributory  negligence 
as  to  entitle  the  defendant  to  a  verdict,  the 
court  of  review  is  bound  to  put  upon  the 
testimony  the  construction  most  favorable 
to  plaintiff,  where  the  verdict  was  for  him. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Lowell,  151 
U.  S.  209,  14  Sup.  a.  Rep.  281,  38:  131 
Cited  In  Clark  v  Canadian  P.  R.  Co.  C9  Fed. 

544 — Canadian  P.  R.  Co.  v.  Clark,  20  C. 
C.  A.  453,  38  U.  S.  App.  573,  74  Fed.  362 
— Myers  v.  Cblcago,  St.  P.  M.  &  O.  R.  Co. 
87  C.  C.  A.  142,  95  Fed.  411 — Cable  v. 
Southern  R.  Co.  122  N.  C.  898.  29  S.  E. 
877— Cox  v.  Norfolk  &  C.  R.  Co.  123  N.  C. 
607.  31  S.  B.  848 — Coley  v.  North  Carolina 
R.  Co.  129  N.  C.  407,  67  L.R.A.  842,  40  S. 
E.   195. 

3993.  Where  two  cases  involve  the  same 
questions  of  constitutional  law,  grow  out  of 
one  transaction,  and  depend  upon  the  same 
facts,  and  it  is  impossible  to  decide  one 
without  disposing  of  the  principal  question 
in  the  other,  the  court  will  not  hear  the 
arguments  in  these  cases  separately.  They 
must  be  argued  together.  Ableman  v.  Booth, 
18  How.  479,  15:  465 

Considering    question    of    Jurisdiction 
first. 

Presumption  as  to  Jurisdiction,  see  in- 
fra, VIII.  d,  2. 

Reviewability  of  Question  as  to  Juris- 
diction Generally,  see  infra,  4229- 
4238. 

First  Raising  Objections  as  to  Juris- 
diction on  Appeal,  see  infra,  VIII. 

J.  2- 
Reversal  for  Lack  of  Jurisdiction,  see 

infra,  VHI.  m,  8. 

See  also  supra,  758. 

3994.  A  denial  of  jurisdiction  forbids  all 
inquiry  into  the  nature  of  the  case.  Per 
Marshall,  Ch.  J.  Osbom  v.  Bank  of  United 
States,  9  Wheat.  728,  6:  204 
Cited  In  Livingston   v.   Story,   11   Pet.   397,   9 

L.  ed.  764. 

3995.  Question  of  jurisdiction  of  Supreme 
Court  ought  to  be  considered  first,  whenever 
it  llto'ises.  Wayman  v.  Southard,  10  Wheat. 
1,  6: 253 
Cited  In  Ex  parte  Crane,  5  Pet.  200,  8  L.  ed. 

96. 

3996.  The  jurisdiction  of  the  court  was 
considered  at  the  outset  of  the  case.  Unit- 
ed States  V.  More,  3  Cranch,  159,  2:  397 
Cited  in  Ex  parte  Crane,  5  Pet  200,  8  L.  ed. 

96. 

3997.  The    question    of   jurisdiction    con- 


sidered before  proceeding  to  the  merits  of 
the  case.     Wilson  v.  Mason,  1  Cranch.  45. 

2:29 
Cited  In  Ex  parte  Crane,  5  Put.  200,  8  L.  ed. 
96. 

3998.  The  question  of  jurisdiction  of  a 
court  of  chancery  to  establish  an  equitable 
over  a  legal  title  was  considered  at  the  out- 
set of  the  case.  Bodley  v.  Taylor,  5  Cranch. 
191,  3: 75 
Cited  in  Ex  parte  Crane,  5  Pet.  200,  8  L.  ed. 

96. 

3999.  It  rests  upon  the  plaintiff  in  error 
to  establish  the  jurisdiction  of  the  Supreme 
Court  affirmatively  before  it  can  proceed 
therein.  United  States  y.  The  Union.  4 
Cranch,  216,  2:  600 
Cited  in  Scott  v.  Sandford,  19  How.  473,  15 

L.   ed.   728.- 

4000.  The  right  of  parties  to  sue  should 
be  determined  before  the  court  proceeds  to 
the  actual  exercise  of  jurisdiction.  Per 
Marshall,  Ch.  J.  Osborn  v.  Bank  of  United 
States,  9  Wheat.  738,  6:204 
Cited  In  Ex  parte  Crane,  5  Pet.  200.  8  L.  ed. 

96. 

4001.  On  writ  of  error  or  appeal,  the  first 
and  fundamental  question  is  that  of  juris- 
diction, first  of  the  appellate  court,  and  then 
of  the  court  from  which  the  record  comes. 
Great  Southern  Fire  Proof  Hotel  Co.  v. 
Jones,  177  U.  S.  449,  20  Sup.  a.  Rep.  690. 

44:842 

Cited  In  Continental  Nat.  Bank  v.  Buford,  191 

U.   S.   120,  48  L.  ed.  119,  24   Sup.  Ct.  lU>p. 

54 — Kentucky  v.   Powers,  201   U.   8.  86.  50 

L.  ed.  649,   26  Sup.  Ct.  Rep.  387. 

4002.  The  jurisdiction  of  the  United 
States  Supreme  Court  to  review  a  judgment 
of  the  circuit  court  of  appeals  must  be  first 
considered,  where  the  question  in  regard 
thereto  arises  on  the  face  of  the  record. 
Continental  Nat.  Bank  v.  Buford,  191  U.  S. 
119,  24  Sup.  Ct.  Rep.  54,  48:  119 
Cited  in  Defiance  Water  Co.  v.  Defiance,  191 

U.  8.  194,  48  L.  ed.  144,  24  Sup.  Ct.  Rep. 
63 — ^Royai  Ins.  Co.  v.  Martin,  192  V.  S.  155, 
48  L.  ed.  387.  24  Sup.  Ct.  Rep.  247— 
Minnesota  v.  Northern  Securities  Co.  194 
U.  S.  63,  48  L.  ed.  877.  24  Sup.  Ct.  Rep. 
698 — Thomas  v.  Ohio  State  UnlTcrslty,  195 
U.  S.  211,  49  L.  ed.  164.  25  Sup.  Ct.  Rpp. 
24 — White  Mountain  Paper  Co.  v.  Mors**, 
62  C.  C.  A.  370,  127  Fed.  644— Utah -Nevada 
Co.  V.  De  Lamar,  66  C.  C.  A.  18C,  133  Fed. 
117. 

4003.  On  a  writ  of  error  or  appeal,  where 
the  case  comes  from  a  Federal  court,  the 
first  and  fundamental  question  is  that  of 
jurisdiction,  first  of  the  United  SUtes  Su- 
preme Court  and  then  of  the  court  below. 
King  Iron  Bridge  &  Mfg.  Co.  v.  Otoe  County, 
120  U.  S.  225,  7  Sup.  Ct.  Rep.  552,     30:  623 

4004.  The  fundamental  qneBtion  of  juris- 
diction, first,  of  the  appellate  court,  and 
then  of  the  court  from  which  the  record 
comes,  presents  itself  on  every  writ  of  er- 
ror or  appeal,  and  must  be  answered  by  the 
court,   whether   propounded   by   counsel   or 
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not.    Defiance  Water  Co.  v.  Defiance,  191  U 
S.  184,  24  Sup.  a.  Rep.  63,  48:  140 

Cited  in  Giles  v.  Teasley,  193  U.  S.  161,  48 
L.  ed.  659.  24  Sup.  Ct.  Rep.  359 — Min- 
nesota V.  Northern  Securities  Co.  194  U.  S. 
e3,  48  L.  ed.  877,  24  Sop.  Ct.  Rep.  598 
— Cochran  t.  Montgomery  County,  199  U.  S. 
270,  50  Ix  ed.  187,  26  Sup.  Ct.  Rep.  58 
— ^American  Bridge  Co.  v.  Hunt,  64  C.  C. 
A.  549,  130  Fed.  808 — ^Utah-Neyada  Co.  t. 
De  Lamar,  66  C.  C.  A.  183,  133  Fed.   117. 

4005.  Where  the  question  of  the  appel- 
late jurisdiction  of  the  Supreme  Court  ap- 
pears necessarily  to  arise  on  the  record,  al- 
though not  questioned  at  the  bar,  it  must 
be  decided.    M'Kinney  v.  Carroll,  12  Pet.  66, 

9:  1002 

4006.  It  is  the  duty  of  this  court  to  take 
notice  of  want  of  jurisdiction  below  with- 
out waiting  for  an  objection  from  either 
party.  Cutler  v.  Rae,  7  How.  729,  12:  890 
Cited  in  Scott  y.  Sandford,   19  How.  567,   15 

L.  ed.  768 — Mansfield,  C.  &  L.  M.  R.  Co.  ▼. 
Swan,  111  U.  S.  384,  28  L.  ed.  464,  4  Sup. 
Ct.  Rep.  510 — Ex  parte  Des  Rochers,  Mc- 
All.  71,  Fed.  Cas.  No.  3,824 — Van  Antwerp 
Y.  Hulburd,  7  Blatchf.  442,  Fed.  Cas.  No.  16,- 
826 — Young  t.  The  Orpheus,  2  Cliff.  39, 
Fed.  Cas.  No.  18,169 — The  Monte  A.  12 
Fed.  335 — Wenberg  v.  A  Cargo  of  Mineral 
Phosphate,  15  Fed.  286 — Welbome  v.  State, 
114  Ga.  796,  40  S.  E.  857. 

4007.  The  Federal  Supreme  Court  will,  of 
its  own  motion,  on  a  writ  of  error,  inquire 
into  the  jurisdiction  of  the  court  below,  al- 
though no  special  exception  was  taken. 
Fernandez  y  Perez  v.  Perez  y  Fernandez, 
(Perez  v.  Fernandez)  202  U.  S.  80,  26  Sup. 
Ct.   Rep.  561,  50:942 

4008.  In  cases  cominff  from  inferior  courts 
of  the  United  States  this  court  will,  where 
no  motion  is  made  by  either  party,  on  its 
own  motion  reverse  a  judgment  for  want 
of  jurisdiction  in  the  court  below,  not  only 
in  cases  where  it  is  shown  negatively  that 
jurisdiction  does  not  exist,  but  even  when 
it  does  not  appear  affirmatively  that  it  does 
exist.  Mansftled  C.  &  L.  M.  R.  Co.  v.  Swan, 
111  U.  S.  379,  4  Sup.  Ct.  Rep.  510,  28:  462 
Mordecai  v.  Lindsay,  19  How.  199,  15:  624 
Cited  in  Hancock  v.  Holbrook,  112  U.  S.  231, 

28  L.  ed.  715,  5  Sup.  Ct.  Rep.  115 — ^Thayer 
▼.  Life  Asso.  of  America,  112  U.  S.  720, 
28  L.  ed.  866,  5  Sup.  Ct.  Rep.  355 — Ayers 
V.  Watson,  118  V.  S.  598,  28  L.  ed.  1095, 
5  Sup.  Ct.  Rep.  641 — Nashua  ft  L.  R.  Corp. 
V.  Boston  k  L.  R.  Corp.  2  C.  C.  A.  544,  2 
IT.  8.  App.  810,  51  Fed.  931. 

4009.  In  cases  coming  from  the  circuit 
court  the  Supreme  Court  will  determine, 
from  its  own  inspection  of  the  record, 
whether  they  are  of  the  class  excluded  by 
statute  from  the  cognizance  of  those  courts; 
this  although  the  question  of  jurisdiction 
is  not  raised  by  the  parties.  B5r8  v. 
Preston,  111  U.  S.  252,  4  Sup.  Ct.  Rep.  407, 

28:  419 
Cited  In  Mansfield,  C.  &  L.  M.  R.  Co.  v.  Swan, 
111  U.  S.  383,  28  L.  ed.  464,  4  Sup.  Ct.  Rep. 
510 — Continental  L.  Ins.  Co.  v.  Rhoads,  119 
U.  8.  239,  30  L.  ed.  880,  7  Sup.  Ct.  Rep. 
193 — King  Iron  Bridge  &  Mfg.  Co.  v.  Otoe 
Coimtj,  120  U.  S.  226,  80  L.  ed.  624,  7  Sup. 


Ct.  Rep.  552 — Dowell  v.  Applegate,  152  U. 
S.  340,  38  L.  ed.  468,  14  Sup.  Ct.  Rep.  611 
—Lehigh  Mln.  &  Mfg.  Co.  ▼.  Kelly,  160 
TJ.  S.  337,  40  L.  ed.  448,  16  Sup.  Ct.  Rep. 
307 — Simon  v.  House,  46  Fed.  318 — United 
States  V.  Southern  P.  R.  Co.  49  Fed.  300 — 
United  States  v.  North  Bloomfield  Gravel 
Mln.  Co.  53  Fed.  626 — ^The  Anacea,  87  Fed. 
569— Re  Plotke,  44  C.  C.  A.  286,  3  N.  B. 
N.  Rep.  125,  104  Fed.  967— Dodd  v.  Louis- 
ville Bridge  Co.  130  Fed.  193— Scott  v. 
Hohe,  108  Wis.  242,  84  N.  W.  181. 

4010.  The  question  of  its  own  jurisdic- 
tion and  that  of  all  other  courts  of  the 
United  States  from  which  causes  are 
brought  will  be  examined  by  the  Federal 
Supreme  Court  of  its  own  motion,  even 
when  not  otherwise  suggested,  and  without 
respect  to  the  relation  of  the  parties  to  it. 
Mansfield,  C.  &  L.  M.  R.  Co.  v.  Swan,  111 
U.  S.  379,  4  Sup.  Ct.  Rep.  510,  28:  462 
Cited  in  King  Iron  Bridge  Co.  v.  Otoe  County, 

120  U.  S.  226,  30  L.  ed.  624,  7  Sup.  Ct.  Rep. 
552— Blacklock  v.  Small,  127  U.  S.  105.  32 
L.  ed.  73,  8  Sup.  Ct,  Rep.  1096 — Morris  v. 
Gilmer.  129  U.  S.  325,  32  L.  ed.  694,  9  Sup. 
Ct.  Rep.  289 — Parker  v.  Ormsby,  141  U.  S. 
83,  35  L.  ed.  655,  11  Sup.  Ct.  Rep.  812 
— Connell  v.  Smiley,  156  U.  S.  340,  39  L. 
ed.  445,  15  Sup.  Ct.  Rep.  353 — Powers  v. 
Chesapeake  &  O.  R.  Co.  169  U.  S.  98,  42 
L.  ed.  675,  18  Sup.  Ct.  Rep.  264— Great 
Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177 
U.  S.  453,  44  L.  ed.  844,  20  Sup.  Ct.  Rep. 
690 — Giles  V.  Harris,  189  U.  S.  502,  47 
L.  ed.  918,  23  Sup.  Ct.  Rep.  639 — ^Thomas 
V.  Ohio  State  Univeralty,  195  U.  S.  211, 
49  L.  ed.  164,  25  Sup.  Ct.  Rep.  24-~United 
States  V.  North  Bloomfield  Gravel  Mln.  Co. 
53  Fed.  626 — St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Newcom,  6  C.  C.  A.  173,  12  U.  S.  App. 
503,  56  Fed.  953 — Barth  v.  Coler,  9  C.  C. 
A.  82,  19  U.  S.  App.  646,  60  Fed.  468— 
Robinson  v.  Wilmington,  9  C.  C.  A.  85, 
8  U.  S.  App.  541,  60  Fed.  471 — American 
Sugar  Ref.  Co.  v.  Johnson,  9  C.  C.  A.  114, 
13  U.  S.  App.  681,  60  Fed.  508— Wetherby 
V.  Stinson.  10  C.  C.  A.  245,  18  U.  S.  App. 
714,  62  Fed.  176 — Cilley  v.  Patten,  62  Fed. 
500— Thurber  v.  Miller,  14  C.  C.  A.  433, 
32  U.  S.  App.  209,  67  Fed.  373 — Alabama 
G.  S.  R.  Co.  V.  Carroll,  28  C.  C.  A.  215, 
52  U.  S.  App.  442,  84  Fed.  780 — German 
Sav.  &  L.  Soc.  V.  Dormltzer,  53  C.  C.  A. 
640,  116  Fed.  472 — Kansas  City  Southern 
R.  Co.  V.  Prunty,  66  C.  C.  A.  165,  133  Fed. 
15 — Myers  v.  Berry,  3  Okla.  617,  41  Pac. 
580. 

4011.  The  question  of  jurisdiction  is 
primary  and  fundamental  in  every  case  and 
cannot  be  waived  by  the  parties  or  over- 
looked by  the  court.  It  may  be  raised  at 
any  time,  by  any  party,  or  even  by  the  court 
of  its  own  motion.  Mansfield,  C.  &  L.  M.  R. 
Co.  V.  Swan,  111  U.  S.  379,  4  Sup.  Ct.  Rep. 
510,  28:  462 
Distinguished  in   Southern   Exp.   Co.   v.   Todd, 

5  C.  C.  A.  434,  12  U.  S.  App.  351,  56  Fed. 
105. 
Cited  in  Mexican  Nat.  R.  Co.  v.  Davidson, 
157  U.  S.  208,  39  L.  ed.  675,  15  Sup.  Ct. 
Rep.  563 — Continental  Nat.  Bank  v.  Buford, 
191  U.  S.  120,  48  L.  ed.  119,  24  Sup.  Ct. 
Rep.  54— Anglo-American  Provision  Co.  v. 
Davis  Provision  Co.  191  U.  S.  377,  48  L.  ed. 
228,  24  Sup.  Ct.  Rep.  93 — Minnesota  v. 
Northern  Securities  Co.  194  U.  S.  63.  48 
L.  ed.  877,  24  Sup.  Ct.  Bep.  598 — Boehm  v. 
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United  States,  21  Ct.  CI.  294 — Vanneraon  y. 
Leverett,  31  Fed.  877 — ^Tbe  John  C.  Sweeney, 
55   Fed.    541 — Powers   t.    Chesapeake   &   O. 

B.  Co.  66  Fed.  134 — De  Leon  y.  Leitch,  65 
Fed.  1004 — Olds  Wagon  Works  y.  Benedict, 
14  C.  C.  A.  290,  32  U.  S.  App.  116,  67  Fed. 
5 — Indiana  ex  rel.  Muncie  y.  Lake  Erie  4 
W.  B.  Co.  85  Fed.  2 — Speckart  y.  German 
Nat.  Bank,  85  Fed.  14 — Wahl  y.  Franz,  49 
L.B.A.  64,  40  C.  C.  A.  640,  100  Fed.  682 
— Whltworth  y.  Illinois  C.  B.  Co.  107  Fed. 
660 — Central  Grain  &  Stock  Exchange  y. 
Board  of  Trade,  60  C.  C.  A.  802,  125  Fed. 
466 — Utah-Neyada  Co.  y.   De  Lamar,  66  C. 

C.  A.  183,  133  Fed.  117 — Stanshury  y.  Ingle- 
hart,  9  Mackey,  167. 

4012.  Whether  a  circuit  court  of  the  Unit- 
ed States  has  or  has  not  jurisdiction  of  the 
case  is  a  question  which  the  Supreme  Court 
must  examine  and  determine,  even  if  the 
parties  forbear  to  make  it,  or  consent  that 
the  case  be  considered  on  its  merits.  Morris 
v.  Gilmer,  129  U.  S.  315,  9  Sup.  Ct.  Rep. 
289,  32: 690 

Peper  v.  Fordyce,  119  U.  S.  469,  7  Sup.  Ct. 
Rep.  287,  30:  435 

King  Iron  Bridge  &  Mfg.  Co.  v.  Otoe  Coun- 
ty, 120  U.  S.  225,  7  Sup.  Ct.  Rep.  552, 

30:  623 
Cameron  v.  Hodges,  127  U.  S.  322,  8  Sup. 
a.  Rep.  1154,  32:  132 

Hegler  y.  Faulkner,  127  U.  S.  482,  8  Sup. 
Ct.  Rep.   1203,  32:210 

Metcalf  V.  Watertown,  128  U.  S.  586,  9  Sup. 
a.   Rep.   173,  32:  543 

Chapman  y.  Barney,  129  U.  S.  677,  9  Sup. 
a.  Rep.  426,  32:  800 

Cited  In  Metcalf  y.  Watertown,  128  U.  8.  587, 
32  L.  ed.  548,  9  Sup.  Ct.  Rep.  173 — ^Morris 
y.  Gilmer,  129  U.  8.  826,  32  L.  ed.  694,  9 
Sup.  Ct.  Rep.  289 — Chapman  y.  Barney,  129 
U.  8.  681,  32  L.  ed.  801,  9  Sup.  Ct.  Bep. 
426 — Grayes  y.  Corhin,  132  U.  8.  590,  33 
L.  ed.  469,  10  Sup.  Ct.  Bep.  196— Nashua 
&  L.  B.  Corp.  y.  Boston  &  L.  B.  Corp.  136' 
U.  8.  374,  84  L.  ed  368,  10  Sup.  Ct.  Bep. 
1004 — ^Anderson  y.  Watt,  188  U.  S.  701, 
34  L.  ed.  1081,  11  Sup.  Ct.  Bep.  449 — Parker 
y.  Ormsby,  141  U.  8.  88,  85  L.  ed.  655,  11 
Sup.  Ct.  Bep.  912 — Colyln  y.  Jacksonyllle, 
158  U.  S.  460,  39  L.  ed.  1054,  15  Sup.  Ct. 
Bep.  866 — Flshback  y.  Western  U.  Teleg. 
Co.  161  U.  8.  100,  40  L.  ed.  631,  16  Sup. 
Ct.  Bep.  506 — Wetmore  y.  Bymer,  169  U.  8. 
120,  42  L.  ed.  684,  18  Snp.  Ct.  Bep.  203 — 
Huntington  y.  Laldley,  176  TJ.  8.  678,  44  L. 
ed.  685,  20  Sup.  Ct.  Bep.  526— Great  South- 
ern  Fire  Proof  Hotel  Co.  y.  Jones.   177  U. 

5.  454.  44  L.  ed.  844,  20  Sup.  Ct.  Bep.  690— 
Excelsior  Wooden  Pipe  Co.  y.  Pacific  Bridge 
Co.  1S5  U.  8.  288.  46  L.  ed.  914,  22  Sup. 
Ct.  Rep.  681 — Cumow  y.  Phoenix  Ins.  Co. 
44  Fed.  305— Alexander  y.  Mortgage  Co.  47 
Fed.  134 — Betzoldt  y.  American  Ins.  Co. 
47  Fed.  707 — The  John  C.  Sweeney,  55  Fed. 
541 — Southern  Bzp.  Co.  y.  Todd,  5  C.  C.  A. 
434,  12  U.  8.  App.  351,  56  Fed.  105— Jack- 
son &  8.  Co.  y.  Pearson,  60  Fed.  118 — 
Boblnson  y.  Wilmington,  9  C.  C.  A.  85,  8 
U.  8.  App.  541,  60  Fed.  471— Hewitt  v. 
Story,  30  L.B.A.  273,  12  C.  C.  A.  261.  29 
U.  8.  App.  155,  64  Fed.  521 — Marks  y.  Marks, 
75  Fed.  323 — Blythe  y.  Hinckley,  84  Fed. 
247 — ^Alabama  G.  8.  B.  Co.  y.  Carroll,  28 
C.  C.  A.  215,  52  U.  8.  App.  442.  84  Fed. 
780 — Indiana   ex   rel.   Muncie  y.  Lake   Brie 

6.  W.  B.  Co.  85  Fed.  2 — Sturgeon  Blyer 
Boom  Co.  V.  W.  .H.  Sawyer  Lumber  Co.  89 
Fed.    113 — San   Joaquin   ft   K.   Biyer   Canal 


ft  Irrlg.  Co.  y.  Stanislaus  County,  90  Fed. 
520 — Egerton  y.  Starm,  91  Fed.  932 — Leyin- 
ski  y.  Middlesex  Bkg.  Co.  34  C.  C.  A.  469^ 
92  Fed.  466 — Byder  y.  Bateman,  93  Fed. 
28 — Colbum  y.  Hill,  41  C.  C.  A.  474.  101 
Fed.  507 — Pacific  Mut.  L.  Ins.  Co.  y.  Tomp- 
kins. 41  C.  C.  A.  490,  101  Fed.  542 — ^Be 
Columbia  Beal  Estate  Co.  101  Fed.  971 — 
Peabody  Gold  Mln.  Co.  y.  Gold  Hill  Mln.  Co. 
49  C.  C.  A.  642,  HI  Fed.  822— Adams  y. 
Shirk,  55  C.  C.  A.  28,  117  Fed.  804 — 
Gibbs  y.  GibbB,  26  Utah,  426,  73  Pac.  641. 


h.  Who  wuty  Oinnplain, 

Who  may  Raise  Question  of  Jurisdiction  on 

Error  to  State  Court,  see  supra.  III.  d. 

9,  i. 
Who  may  Appeal  or  Bring  Error,  see  supra, 

IV.  a,  2. 
Who  may  Question  Lack  of  Jurisdictional 

Amount,  see  supra,  826,  326. 
Who   may   Ayail   Himself   of   Existence    of 

Federal  Question,  see  supra,  988,  989;, 

III.  d.  9,  ♦. 
On  Certiorari,  see  Certiorari,  51« 
See  also  supra,  2452,  2518. 

4013.  All  parties  to  the  record,  who  ap- 
pear  to  haye  any  interest  in  the  order  or 
decree  appealed  from,  must  be  given  an  op- 
portunity to  be  heard  on  such  appeal.  Dayi» 
V.  Mercantile  Truet  Co.  152  U.  S.  590,  14 
Sup.  Ct.  Rep.  693,  38:  563 
DUtingui^hed  in   Coler  y.   Alien,   52  C.  C.   A. 

390,    114    Fed.    610. 

died  in  Sipperley  y.  Smith,  155  U.  8.  89,  30 
L.  ed.  80,  15  Sup.  Ct.  Rep.  15 — Beardsley 
y.  Arkansas  &  L.  R.  Co.  Co.  158  U.  S.  127, 
88  L.  ed.  921,  15  Sup.  Ct.  Rep.  786 — 
Wilson  y.  Kiesel,  164  U.  8.  252.  41  L.  ed. 
428^  17  Sup.  Ct.  Rep.  124 — Farmers'  Loan 
k  T.   Co.   y.    Lonirworth,    22    C.   C.    A.    423, 

48  U.  8.  App.  71,  76  Fed.  612— Illinois 
Trust  &  Say.  Bank  y.  Kilboume.  22  C.  C. 
A.  604,  44  U.  S.  App.  663,  76  Fed.  888 — 
Farmers'  Loan  k  T.  Co.  y.  McCIare,  24  C  C 
A.  67,  49  U.  8.  App.  46,  78  Fed.  212 — 
Tennessee  y.  Qulntard,  26  C.  C.  A.  171, 
47  U.  S.  App.  621,  80  Fed.  835 — American 
Loan  &  T.  Co.  y.  Clark,  27  C.   C.   A.   525« 

49  U.  8.  App.  571,  83  Fed.  233 — Baltimore 
Trust  &  Guarantee  Co.  y.  Hofstetter,  29  C. 
C.  A.  37,  56  U.  8.  App.  122,  85  Fed.  78 
— St.  Louis  United  Bleyator  Co.  y.  Nichols, 
84  a  C.  A.  90,  91  Fed.  833— Hook  y. 
Mercantile  Trust  Co.  86  C.  C.  A.  652,  95 
Fed.  48 — Grand  Island  &  W.  C.  R.  Co.  y. 
Sweeney,  37  C.  0.  A.  129,  96  Fed.  398 
— Galyeston,  H.  &  N.  R.  Co.  y.  House,  42 
C.  C.  A.  207,  102  Fed.  114— The  New  York, 
44  C.  C.  A.  40,  104  Fed.  563— Ayres  T. 
Polsdorfer,  45  C.  C.  A.  27,  105  Fed.  739 — 
Kidder  y.  Fidelity  Ins.  Trust  &  8.  D.  Co.  44 
C.  C.  A.  695,  105  Fed.  823— Loyeless  y. 
Ransom,  46  C.  C.  A.  516,  107  Fed.  627 — 
Faulkner  y.  Hutchins,  61  C.  C.  A.  426,  12e 
Fed.  363 — Gray  y.  Grand  Forks  Mercantile 
Co.  70  C.  C.  A.  635,  188  Fed.  345 — Jonea 
y.  Stewart,  87  Fla.  878,  19  So.  657— Com- 
mercial Nat  Bank  y.  United  SUtea  Say. 
Loan  ft  Bldg.  Co.  18  Utah,  199,  44  Pac 
1043. 

4014.  A  party  can  take  adyantage  of  error 
only  on  his  o^n  exception.  Greenleaf  ▼• 
Birth,  9  Pet.  292,  9:  182 
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4015.  A    decree    cannot   be    reversed    for 

error  against  a  party  who  has  not  appealed. 

Southern  P.  R.  Co.  v.  United  States,  168  U. 

8. 1, 18  Sup.  Ct  Rep.  18,  42:  355 

United  States  y.   Blackfeather,   155   U.   S. 

180,  15  Sup.  Ct.  Rep.  64,  39:  114 

United    States    v.    Blackfeather    (Cherokee 

Nation  ▼.  Blackfeather)   155  U.  S.  218,  15 

8i]p.  Ct  Rep.  60,  39:  126 

Cited  in  BoIIes  ▼.  Outing  Co.  175  U.  8.  268, 

44  L.  ed.  158,  20  Sup.  Ct.  Rep.  94 — Glenn 

T.  HilU  11  Wash.  650«  40  Pac.  141— Langert 

T.  DaTid,  14  Wash.  892.  44  Pac  875. 


4016.  Parties  who  do  not 
final  decree  of  the  circuit 
heard  in  opposition  to  the 
ease  is  regularly  brought 
Court  by  other  proper  part" 
V.  Beckwith,  100  U.  S.  514 
Cittd  in  Benslek  v.  Thomas, 

27  U.  S.  App.  765,  66  Fed. 


appeal  from  the 
court  cannot  be 
decree  when  the 
in  the  Supreme 
68.  Mt.  Pleasant 
26:  699 
18  C.  G.  A.  459, 
106. 


4017.  No  persons  but  those  appearing  to 
be  parties  on  the  record  can  be  permitted  to 
be  heard  on  an  appeal  or  writ  of  error. 
Harrison  v.  Nixon,  9  Pet.  483,  9:  201 
United  States  y.  Patterson,  15  How.  10, 

14:  578 
The  R.  S.  Mabey  v.  Atkins,    (The  Mabey) 
16  Wall.  419,  19:  963 

atei  tn  United  States  v.  Sutter,  21  How.  182, 
16  L.  ed.  128 — ^The  William  Bagaley  (The 
Wm.  Bagaley  y.  United  States)  5  Wall.  412, 
18  L.  ed.  691 — New  Orleans  Mail  Co.  y. 
Flanders  (New  Orleans  &  B.  S.  Mail  Co. 
T.  Femandes)  12  Wall.  185,  20  L.  ed.  250 
—United  States  t.  Innerarity,  19  Wall.  697, 
22  L.  ed.  208 — ^The  Stephen  Morgan  (The 
Stephen  Morgan  ▼.  (9ood)  94  U.  S.  599, 
24  L.  ed.  26e—People  ▼.  Mullan,  65  Cal. 
397,  4  Pac.  848 — ^Tmmpler  ▼.  Tmmpler,  123 
Cal.  254,  65  Pac  1008 — Crescent  Canal  Co. 
T.  Montgomeiy,  124  Cal.  148,  56  Pac.  797. 

4018.  One  who  does  not  appeal  from  a  de- 
cree is  not  entitled,  on  appeal  from  a  decree 
of  affirmance,  to  contest  a  proYision  of  the 
original  which  is  merely  affirmed  by  the 
latter.  Harrison  y.  Perea,  168  U.  S.  311,  18 
Sup.  Ct  Rep.  129,  42:  478 

4019.  An  exception  taken  by  the  party 
who  prevailed  in  the  case  will  not  be  con- 
sidered on  a  writ  of  error.  Maryland  Ins. 
Co.  V.  Woods,  6  Cranch,  29,  3:  143 

4020.  Where  each  party  appeals,  each 
may  assign  error;  but  where  only  one  party 
appeals,  the  other  cannot  assign  error  in  the 
appellate  court.  Martin  v.  Northern 
Transp.  Co.  (The  Maria  Martin),  12  Wall. 
31,  20: 251 
CUed  in   The    Mabey    (Tbe    R.    S.    Mabey    y. 

AtkiM)  18  Wall.  741.  20  L.  ed.  474— BoUes 
▼.  Outing  Co.  176  U.  S.  268,  44  L.  ed. 
158,  20  Sap.  Ct.  Rep.  94— St.  Lonis  & 
M.  Valley  Transp.  Co.  ▼.  United  States, 
33  Ct.  CI.  290— Westhoff  ▼.  The  Oluf,  8 
Woods,  669,  Fed.  Cas.  No.  17.449— The  In- 
dnml,  41  a  C.  A.  612,  101  Fed.  597— 
Gnaraatee  Co.  of  M.  A.  ▼.  Phenlx  Ins.  Co. 
K9  a  a  A.  878,  124  Fed.  172. 

4021.  A  party  who  does  not  appeal  can  be 
heard  only  in  support  of  the  decree.  The 
Quickstep  V.  Byrne  (The  Quickstep)  9 
Wall.  665,  «:  767 

Ctted  In  The  Merrimac  (CreeTy  Vf  Bcllpse  Tow 


Boat  Co.)  14  Wall.  200,  20  L.  el.  874— 
The  Stephen  Morgan  (The  Stephen  Morgan 
V.  Good)  94  U.  S.  604,  24  L.  ed.  268— 
Shaw  ▼.  Folsom,  40  Fed.  612. 

4022.  Parties  who  have  not  appealed  are 
not  entitled  to  be  heard  in  this  court,  ex- 
cept in  support  of  the  decree  of  the  court 
below.  Coggeshall  v.  United  States  (The 
Slavers)  2  Wall.  383,  17:911 
The  R.  S.  Mabey  t.  Atkins    (The  Mabev) 

13  Wall.  738,  20:  473 

Orvis  V.  Powell,  98  U.  S.  176,  25:  238 

4023.  No  one  but  an  appellant  can  be 
heard  in  an  appellate  court  for  the  reversal 
of  a  decree  rendered  in  the  subordinate 
court.  Appellees  may  be  heard  in  support 
of  the  decree,  but  not  for  reversal.  New 
Orleans  &  B.  S.  Mail  Co.  v.  Fernandez  (New 
Orleans  Mail  Co.  y.  Flanders)  12  Wall.  130, 

20:  249 
Cited  in  Barber  Asphalt  Paving  Co.  v.  Field, 
194  U.  S.  621,  48  L.  ed.  1153.  24  Sup.  Ct. 
Bep.  784. 

4024.  Appellees  who  have  perfected  no 
cross  appeal  are  not  entitled  to  be  heard  in 
this  court,  except  in  support  of  the  decree 
of  the  court  below.  Gage  v.  Pumpelly,  115 
U.  8.  454,  6  Sup.  Ct.  Rep.  136,  29:  449 
Clark  V.  Killian,  103  U.  S.  766,  26:  607 
London  v.  Taxing  Dist.  of  Shelby  County, 

104  U.  S.  771,  26. 923 

Chittenden  v.  Brewster,  2  Wall.   191, 

17*  839 
Cited  in  Bolles  v.  Outing  Co.  175  U.  S.   268, 

44  L.  ed.  158,  20  Sup.  Ct.  Rep.  94 — United 

States  V.  Gribhon,  5  C.  C.  A.  288,  14  U.  S. 

App.  882,  55  Fed.  876 — Building  &  L.  Asso. 

V.  Logan,   14  C.   C.  A.   134,   30   U.   S.   App. 

163,  66  Fed.  828 — L.  Buckl  k  Son  Lumber 

Co.  V.  Atlantic  Lumber  Co.  85  C.  C.  A.  502, 

98    Fed.    766 — Guarantee   Co.    of   N.    A.    v. 

Phenlx  Ins.  Co.  59  C.  C.  A.  878,  124   Fed. 

172. 

ft 

4025.  Error  in  rendering  a  judgment  by 
default  against  one  of  the  defendants  can- 
not be  reviewed  where  he  noes  not  join  in 
the  writ  of  error.  Walden  v.  Gratz,  1 
Wheat.  292,  4:  94 

4026.  A  party  failing  to  file  an  appeal 
or  cross  appeal  from  a  decree  denying  his 
claim  for  damages,  thereby  waives  his  claim 
and  submits  to  the  decree.  Canter  v.  Amer- 
ican Ins.  Co.  3  Pet.  307,  7:  688 
Cited  in  The  William  Bagaley  (The  Wm.  Baga- 

ley  V.  United  States)  5  Wall.  412,  18  L.  ed. 
591 — New  Orleans  Mail  Co.  v.  Flanders  (New 
Orleans  &  B.  S.  Mail  Co.  v.  Fernandez)  12 
Wall.  135,  20  L.  ed.  260— The  Stephen  Mor- 
gan (The  Stephen  Morgan  v.  Good)  94  U.  S. 
599,  24  L.  ed.  266— London  v.  Taxing  Dis- 
trict, 104  U.  S.  774,  26  L.  ed.  924 — Holies 
V.  Outtng  Co.  175  U.  S.  268,  44  L.  ed.  158, 
20  Sup.  Ct,  Rep.  94 — Airey  v.  Merrill,  2 
Cnrt.  C.  C.  12,  Fed.  Cas.  No.  115 — Allen 
V.  Hitch,  2  Curt.  C.  C.  148,  Fed.  Cas.  No. 
224 — Bush  V.  The  Alonso,  2  Cliff.  551, 
Fed.  Cas.  No.  2,223 — The  Peytona,  2  Curt. 
C.  C.  27,  Fed.  Cas.  No.  11,068 — ^The  Quick- 
step, 2  Blss.  292,  Fed.  Cas.  No.  11,609 — 
Guarantee  Co.  of  N.  A.  v.  Phenlx  Ins.  Co. 
59  C.  C.  A.  378,  124  Fed.  172— RlnggoId'R 
Case,  1  Bland.  Ch.  16 — Barkley  v.  Logan, 
2  Mont.  299. 

4027.  A  defendant  who  did  not  take  out 
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a  writ  of  error  cannot  be  heard  to  complain 

of  any  adverse  rulings  in  the  court  below, 

on  writ  of  error    taken    by    the    plaintiff. 

Bolles  V.  Outing  Ck>.  175  U.  S.  262,  20  Sup. 

Ct.  Rep.  94,  44:  156 

died  in  Currier  v.  Dartmouth  College,   54  C. 

C.  A.  433,   117   Fed.  47 — Guarantee   Co.   of 

N.  A.   V.  Pbenlx  Ins.   Co.  59  C.  C.  A.   378, 

124  Fed.  172. 

4028.  Appellees  who  have  perfected  no 
cross  appeal  are  not  entitled  to  be  heard  in 
this  court  except  in  support  of  the  decree 
of  the  court  below  and  in  opposition  to 
every  assignment  of  error  filed  oy  the  ap- 
pellants. The  Stephen  Morgan  v.  Good 
(The  Stephen  Morgan)   94  U.  S.  599, 

24:  266 
Cited  in  Mt.  Pleasant  v.  Beckwlth,  100  U.  S. 
527,  25  L.  ed.  702 — London  v.  Taxing  Dis- 
trict, 104  U.  S.  774,  26  L.  ed.  924— Groves 
T.    Sentell,    153   U.    8.   476,   38   L.    ed.    789, 

14  Sup.  Ct.  Rep.  898 — United  States  v. 
Blackfeather,  155  U.  8.  186,  39  L.  ed.  117, 

15  Sup.  Ct.  Rep.  64 — Cherokee  Nation  v. 
Blackfeather  (United  States  v.  Blackfeather) 
155  U.  S.  221,  89  L.  ed.  128,  16  Sup.  Ct. 
Rep.  60 — Compton  v.  Jesup,  167  U.  S. 
35,  42  L.  ed.  68,  17  Sup.  Ct.  Rep.  795 
— BoUes  V.  Outing  Co.  175  U.  S.  268,  44 
L.  ed.  158,  20  Sup.  Ct.  Rep.  94 — Shaw 
V.  Folsom,  40  Fed.  512 — Re  Gribbon,  5 
C.  C.  A.  288,  14  U.  8.  App.  382,  55  Fed. 
876 — Bensiek  v.  Thomas,  18  C.  C.  A.  459, 
27  U.  S.  App.  765,  66  Fed.  106— L.  Buckl 
&  Son  Lumber  Co.  v.  Atlantic  Lumber  Co. 
35  C.  C.  A.  592,  93  Fed.  766 — Guarantee 
Co.  of  N.  A.  V.  Phenix  Ins.  Co.  59  C.  C.  A. 
378,  124  Fed.  172. 

4029.  A  claimant  asking  recovery  for 
three  separate  items,  only  one  of  which  is 
allowed  by  the  court  of  claims,  cannot  be 
heard  on  the  two  items  disallowed,  if  he 
does  not  appeal  therefrom,  although  an  ap- 
peal was  taken  by  his  opponent  on  the  item 
allowed.  United  States  v.  Hickey,  17  Wall. 
^,  21 :  559 
Cited  in   Hobbs  v.   United   States,   19   Ct.   CI. 

226 — United  -States  v.  Bwing,  140  U.  S. 
150,  35  L.  ed.  391,  11  Sup.  Ct.  Rep.  743 
— United  States  v.  Perry,  1  C.  C.  A.  658, 
4  U.  8.  App.  386,  60  Fed.  749. 

4030.  Where  one  has  filed  a  cross  bill 
which  is  stricken  from  the  files,  with  per- 
mission to  apply  for  leave  to  file  another 
cross  bill,  which  he  fails  to  do,  and  a  final 
decree  is  made  without  prejudice  to  his 
rights  on  issues  between  other  parties,  he 
IS  not  entitled  to  be  heard  on  appeal  there- 
from. Close  V.  Glenwood  Cemetery,  107  U.  S. 
466,  2  Sup.  Ct.  Rep.  267,  27:  408 

4031.  One  who  succeeds,  on  a  bill  of  re- 
view, in  having  upheld  as  to  her  alone  a 
trust  declared  void  by  the  original  decree, 
<*annot,  on  appeal,  where  she  does  not  her- 
eelf  appeal,  go  beyond  supporting  the  modi- 
fied decree  and  opposing  every  asaignment 
of  error.  Landram  v.  Jordan,  203  U.  S.  56, 
27  Sup.  Ct.  Rep.  17,  51 :  88 

4032.  Although  the  court  below  erred  in 
directing  a  verdict  for  plaintifiT  by  reason  of 
the  claim  having  been  barred  by  the  statute 
of  limitations,  yet  the  judgment  will  not  be 
reversed  if  the  defendant  has  not  prosecuted 


a  writ  of  error.     Cleary  v.  Ellis  Foundry 
Co.  132  U.  S.  612,  10  Sup.  Ct  Rep.  223, 

33:473 

4033.  A  party  who  has  not  appealed  from 
a  decree  approving  a  survey  cannot  raise 
any  objection  to  its  oorrectne^j  here.  Alriao 
V.  United  States,  8  Wall.  337,  19:  305 
Fossat  V.  United  States  (Fossat  v.  Quick- 
silver Mine  Case)  2  Wall.  649,  17:739 
Cited  in  United  States  v.  Billings,  2  Wall.  448, 

17  L.  ed.  849 — Alviso  v.  United  States,  8 
Wall.  342,  19  L.  ed.  306— Be  Gribbon.  5 
C.  C.  A.  288,  14  U.  8.  App.  382,  55  Fed. 
876 — L.  Bucki  ft  Son  Lumber  Co.  t.  At- 
lantic Lumber  Co.  35  C.  C.  A.  592,  98  Fed. 
766. 

4034.  Where  the  parties  interested  in  the 
allowance  of  an  amount  made  by  the  master 
have  not  appealed  from  the  decree,  the  al- 
lowance must  stand.  Goodwin  v.  Fox,  129 
U.  S.  601,  9  Sup.  Ct.  Rep.  367,  32:  805 

4035.  Where  the  bondholders  and  trus- 
tees under  a  mortgage  take  no  appeal  from 
the  decree,  this  court  will  not,  on  an  appeal 
by  the  mortgagor,  inquire  whether  they 
might  not  have  had  more.  Indiana  South- 
ern R.  Co.  V.  Liverpool,  L.  ft  G.  Ins.  Co.  109 
U.  S.  168,  3  Sup.  Ct  Rep.  108,  Z7:  895 

4036.  The  defendant  in  an  action  for 
causing  the  death  of  a  person  has  the  right 
to  object  to  a  judgment  apportioning  the 
damages,  not  as  lawfully  divided  by  the  jury, 
but  as  unlawfully  fixed  by  the  plaintiff 
of  record  by  filing  a  remittitur  reducing  t'^ 
nominal  damages  the  sums  awarded  by  the 
jury  to  some  of  the  other  persons  entitle!, 
thereby  leaving  the  defendant  open  to  the 
danger  of  another  suit  by  these  persons. 
Southern  P.  Co.  v.  Tomlinson,  163  U.  S.  369. 
16  Sup.  Ct.  Rep.  1171,  41:  193 

For  error  affecting  third  person. 

4037.  A  party  not  appealing  cannot  take 
advantage  of  an  error  in  the  decree  com- 
mitted against  himself;  and  the  party  ap- 
pealing cannot  allege  error  in  the  decree 
against  the  party  not  appealing.  Chitten- 
den V.  Brewster,  2  Wall.  191,  17^839 
Cited  in  The  Gray  Eagle  (Pflster  v.  Greening) 

9  Wall.  511,  19  L.  ed.  744— New  Orleans  Mail 
Co.  V.  Flanders  (New  Orleans  &  B.  S.  Mail 
Co.  V.  Fernandez)  12  Wall.  135,  20  L.  ed. 
250 — The  Stephen  Morgan  (The  Stephen 
Morgan  v.  Good)  94  U.  S.  604,  24  L.  cd. 
268 — London  v.  Taxing  District,  104  U. 
8.  774,  26  L.  ed.  924 — Bolles  v.  Outing  C^. 
175  U.  S.  268,  44  L.  ed.  158,  20  Sup.  Ct. 
Rep.  94 — Barher  Asphalt  Paving  Co.  t.  Field, 
194  U.  8.  621,  48  L.  ed.  1153,  24  Sup.  Ct. 
Rep.  784— Shaw  v.  Foleom,  40  Fed.  512 
— Be  Grihhon,  5  C.  C.  A.  288,  14  U.  S.  App. 
882,  66  Fed.  876 — Guarantee  Co.  of  N.  A.  v. 
Pheniz  Ins.  Co.  59  C.  C.  A.  378,  124  Fed. 
172 — Bean  v.  Conway  Sav.  Bank,  64  N.  H. 
852,   10  Atl.  818. 

4038.  Where  a  board  of  county  commis- 
sioners in  Kansas  alone  bring  a  writ  of 
error  on  a  mandamus  requiring  them,  with 
the  clerk  and  treasurer  of  Um  county,  to 
levy,  collect,  and  pay  over  a  tax,  the  board 
cannot  allege  error  for  the  clerk  and  treas- 
urer. Cherokee  County  v.  Wilson,  109  U.  S. 
621,  3  Sup.  Ct.  Bep.  352,  27: 1053 
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4039.  A  judgment  will  not  be  reversed  be- 
cause the  facts  found  by  the  jury  leave  room 
for  doubt  whether  a  portion  of  the  recovery 
does  not  belong  to  a  third  person,  not  a  party, 
and  whose  rights  have  not  been  distinctly 
found  by  the  jury.  Buel  v.  Van  Ness,  8 
\Vheat.  312,  5:  624 

Cases  In  which  the  United  States  Is  a 
party. 

4040.  This  court  cannot  be  compelled,  on 
an  appeal  by  the  attorney  general,  to  be- 
come the  arbiters  of  a  dispute  in  which  the 
|!oremment  has  no  concern.  Magwire  v. 
Tyler,  8  Wall.  650,  19:  320 
Cited   in   Ainsa   v.   New   Mexico   ft  A.   R.   Co. 

175  U.  S.  81,  44  L.  ed.  81,  20  Sup.  Ct.  Rep. 
28 — Smyth  v.  New  Orleans  Canal  ft  Bkg. 
To.  35  C.  C.  A.  669,  93  Fed.  921. 

4041.  In  causes  where  the  United  States 
is  a  party,  and  represented  by  tiie  Attorney 
General  or  counsel  employed  by  him,  no 
counsel  can  be  heard  in  opposition  on  behalf 
of  any  other  of  the  departments  of  the  gov- 
ernment. But  in  this  case,  counsel  for  the 
Treasury  Department  were  heard  on  behalf 
of  the  claimant,  inasmuch  as  the  argument 
had  proceeded  in  expectation  that  such 
counsel  would  be  heard,  and  the  court  de- 
{iired  to  hear  a  full  discussion  of  the  case. 
The  Grey  Jacket  v.  United  States  (The 
Gray  Jacket)   5  Wall.  370,  ^  18:  646 

Admiralty  cases. 

See  also  infra,  4091. 

4042.  A  libellant  who  has  not,  by  any  ap- 
peal on  his  part,  controverted  tHe  sufficiency 
of  the  amount  awarded  to  him  by  the  court 
below,  cannot,  in  the  appellate  court,  claim 
anything  beyond  that  amount.  Stratton  ▼. 
Janris,  8  Pet.  4,  8:  846 
Cited  in  The  William  Bagaley  (The  Wm.  Baga- 

le7  ▼.  United  States)  5  Wall.  412,  18  L.  ed. 
591 — New  Orleans  Mail  Co.  y.  Flanderv 
(New  Orleans  ft  B.  S.  Mail  Co.  ▼.  Femandea) 
12  Wall.  136,  20  L.  ed.  250— The  D.  R. 
Martin  (Barney  ▼.  The  D.  R.  Martin)  91 
U.  S.  366,  23  L.  ed.  440— The  Stephen 
Morgan  (The  Stephen  Morgan  ▼.  Good)  04 
r.  8.  599,  24  L.  ed.  266 — Airey  t.  Merrill, 
2  Curt.  C.  C.  12,  Fed.  Cas.  No.  115— Allen 
y.  Hitch,  2  Cart  C.  C.  148,  Fed.  Cas.  No. 
224 — Bush  ▼.  The  Alonio,  2  Cliff.  561,  Fed. 
C:ai.  No.  2,228 — ^The  Peytona,  2  Curt.  C.  C. 
27.  Fed.  Cas.  No.  11,058 — ^The  Quickstep,  2 
Bias.  292,  Fed.  Cas.  No.  11,509 — Shaw  ▼. 
Folsom,  40  Fed.  612. 

4043.  Where  the  decree  of  the  court  below 
in  a  case  of  collision  found  that  both  vessels 
were  in  fault,  the  one  appealing  to  this 
court  cannot  deny  that  she  was  in  fault. 
Martin  y.  Northern  Transp.  Go.  (The  Maria 
Hartin)   12  Wall.  31,  20:  251 

4044.  Interveners  in  a  case  of  prize,  who 
are  neither  appellants  nor  appellees,  cannot 
he  heard.  The  Wm.  Bagaley  v.  United 
SUtes  (The  William  Bagaley)  5  Wall.  377, 

18:  583 
Cited  in  The  Quickstep  (The  Quickstep  v. 
Prn-*)  A  Wall.  672.  19  L.  ed.  769— The 
MarU  Martin  (The  Maria  Martin  ▼.  North- 
ern Transp.  Co.)  12  Wall.  41,  20  L.  ed.  253 
— New  Orleans  Mall  Co.  v.  Flanders  (New 
Orleans   ft    B.    8.    Mall    Co.    y.    Fernandez) 


12  Wall.  135,  20  L.  ed.  250— The  Mabey 
(The  R.  S.  Mabey  t.  Atkins)  13  Wall.  741, 
20  L.  ed.  474 — The  Merrimac  (Creevy  t. 
Eclipse  Tow  Boat  Co.)  14  Wall.  201,  20 
L.  ed.  874 — The  Stephen  Morgan  (The 
Stephen  Morgan  y.  Good)  94  U.  S.  599, 
24  L.  ed.  266 — Shaw  t.  Folsom,  40  Fed. 
512. 

4045.  Where  judgment  in  personam  for 
damages  was  rendered  against  owners  after 
release  of  their  vessel  on  a  bond,  another 
person  claiming  to  be  a  part  owner  cannot 
object  that  he  was  denied  a  hearing.  John- 
son V.  Chicago  &  J*.  Elevator  Co.  119  U.  S. 
388,  7  Sup.  Ct  Rep.  254,  30:  447 

Bankruptcy  cases. 

4046.  An  assignee  in  bankruptcy  may  be 
heard,  as  well  as  the  bankrupt,  m  a  case 
where  the  bankrupt  is  allowed  to  bring  er- 
ror on  a  matter  affecting  the  claims  prova- 
ble before  the  assignee.  Hill  v.  Harding, 
107  U.  S.  631,  2  Sup.  Ct.  Rep.  404,  27:  493 
Cited  in  Campbell  v.  United  States,  19  Ct.  CI. 

428— United  States  v.  Leng,  18  Fed.  26— 
Morgan's  L.  ft  T.  R.  ft  S.  S.  Co.  v.  Texas 
C.  R.  Co.  32  Fed.  530 — Easton  v.  Houston 
ft  T.  C.  R.  Co.  44  Fed.  10— Whyte  v.  Mc- 
Govem,  51  N.  J.  L.  358,  17  Atl.  957. 

4047.  A  bill  having  been  filed  by  an  as- 
signee in  bankruptcy,  asserting  title  to  cer- 
tain shares  of  bank  stock,  and  one  defend- 
ant having  answered  setting  up  a  prima 
facie  title,  and  nothing  appearing  in  the 
record  to  have  been  afleged  or  proved  by 
complainant  impeaching  that  title,  and  the 
other  defendants  remaining  silent  as  to  the 
charge  in  the  bill  that  they  claim  title,  and 
the  circuit  court  having  decreed  in  favor  of 
the  defendant  answering,  such  decree  cannot 
be  complained  of  here  on  appeal  by  such 
other  defendants.  Buckingham  v.  McLean, 
13  How.  151,  14:  91 

o.  Evidence;     Amendment;     Trial     De 

Novo, 

1,  Evidence;  Further  Proof, 
a.  In  General. 

Extrinsic  Proof  as  to  Jurisdictional  Amount, 
see  supra,  I.  f,  4,  d. 

On  Motion  to  Dismiss,  see  supra,  3757-3759. 

On  Motion  for  Rehearing,  see  infra,  5679. 

Judicial  Notice  in  United  States  Supreme 
Court  on  Error  as  Limited  by  Judicial 
Notice  taken  Below,  see  Courts,  2113. 

See  also  infra,  4087,  4088,  4274. 

4048.  Upon  an  appeal,  no  evidence  can  be 
looked  into  that  was  not  before  the  circuit 
court.  Holmes  v.  Trout,  7  Pet.  171,  8:  647 
Cited  in  United  States  v.  Coe,   155  U.  S.   83, 

39  L.  ed.  78,  15  Sup.  Ct.  Rep.  16. 

4049.  The  appellate  court  cannot  act  on  any 
evidence  which  was  not  before  the  court  be- 
low, or  receive  any  paper  that  was  not 
used  at  the  hearing.  Boone  v:  Chiles,  10 
Pet.  177,  9:388 
Cited  in  United   States  v.  Coe,   155  U.   S.  84. 

39  L.  ed.  78,  15  Sup.  Ct.  Rep.  16 — I^ve 
V.  Watkins,  40  Cal.  571,  6  Am.  Rep.  624 
— Reed  v.  Reed,  114  Mass.  372. 
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4050.  This  court  cannot  receive  or  con- 
sider any  new  evidence,  although  discovered 
since  the  decree  below  was  rendered,  in  a 
case  where  its  jurisdiction  is  given  by  act 
of  Congress,  to  hear  and  determine  the 
case  upon  the  proceedings  in  the  court  be- 
low. United  States  v.  Moorehead  (United 
States  V.  Knight)   1  Black.  488,  17:  80 

4051.  In  an  action  on  county  bonds, 
where,  subsequently  to  the  judgment  there- 
on, the  county  settled  with  the  bondholders 
by  giving  them  new  bonds,  and  the  old  bonds 
were  destroyed,  the  Supreme  Court  will  re- 
ceive evidence  of  this  fact  dehors  the  record, 
and  the  writ  of  error  will  be  dismissed. 
Dakota  County  v.  Glidden,  113  U.  S.  222, 

5  Sup.  a.  Rep.  428,  28:  981 
Cited  In  Elwell  v.  Fosdick,  184  U.  8.  513,  33 

L.  ed.  1002,  10  8up.  Ct.  Rep.  508— Kimball 
V.  Kimball,  174  U.  S.  162.  43  L.  ed.  934, 
19  Sup.  Ct.  Rep.  639 — Ridge  v.  MaDker,  67 
C.  C.  A.  596  132  Fed.  601 — Bolen  v.  Cumby, 
53  Ark.  516,  14  S.  W.  926— Sharon  v. 
Sharon,  79  Cal.  647,  22  Pac.  26 — First 
Nat.  Bank  v.  Henderson,  101  Cal.  309,  35 
Pac.  899 — ^Atlanta  &  F.  R.  Co.  v.  Blanton, 
80  Ga.  565,  6  8.  B.  584 — Scruby  v.  Norman, 
91  Mo.  App.  520 — Barnes  v.  Lynch,  9  Okla. 
22,  59  Pac.  995 — Bhrman  v.  Astoria  R.  Co. 
26  Or.  379,  38  Pac.  806 — Merrlam  v.  Vic- 
tory Mia.  Co.  37  Or.  329,  60  Pac.  997. 

4052.  On  appeals  in  equity,  no  new  evi- 
dence can  be  admitted.  Pacific  R.  Co.  v. 
Missouri  P.  R.  Co.  (Pacific  R.  Co.  v.  Ketch - 
um)   95  U.  S.  1,  24:  347 

4053.  Evidence  questioning  the  validity 
of  a  patent  is  inadmissibile  in  proceedings 
before  a  master  or  on  appeal,  after  a  decree 
has  been  taken  pro  oonfeeso  on  a  bill  for  in- 
fringement and  an  account.  Thomson  v. 
Wooster,  114  U.  S.  104,  6  Sup.  Ct.  Rep. 
788,  '  29:  105 
Cited   in    Dobson   v.    Hartford    Carpet   Co.    42 

Phlla.  Leg.  Int.  205. 

h.  Further  Proof  in  Admiralty. 

Further  Proof  in  Admiralty  Generally,  see 

Admiralty,  III.  i,  2. 
See  also  infra,  4085,  5231. 

4054.  Additional  proof  is  proper  on  ap- 
peal in  admiralty  cases.  Yeaton  v.  United 
States,  5  Cranch,  281,  3:  101 
Cited  in  Anonymous,  1  Gall.  25,  Fed.  Cas.  No. 

444 — United  States  v.  Wonson,  1  Gall.  14, 
Fed.  Cas.  No.  16,750 — The  Beeche  Dene,  5 
C.  C.  A.  210,  13  U.  S.  App.  211,  55  Fed. 
527 — Sharon  v.  Sharon,  79  Cal.  647,  22 
Pac.  26. 

4055.  Additional  proof  was  ordered  to  be 
produced  in  the  appellate  court.  The  San 
Pedro,  3  Wheat.  78,  4:  338 
Cited  in  The  Philadelphia,  9  C.  C.  A.  58,  21 

U.  S.  App.  90,  60  Fed.  428— Nickels  v. 
GrlfBn,  1  Wash.  Terr.  396. 

4056.  New  proofs  taken  after  the  deci- 
sion of  the  lower  court  were  considered  by 
the  Federal  Supreme  Court.    La  Conception, 

6  Wheat.  235,  5:  249 
Cited    In    FoUer   v.    The    Robert   G.    Shaw,    2 

Woodb.  ft  M.  540,  Fed.  Cas.  No.  4,809. 


4057.  Additional  evidence  admitted  in  ad- 
miralty case  in  the  Supreme  Court,  under 
a  commission  issued  from  such  court.  The 
James  Wells  v.  United  States,  7  Cranch,  22, 

3:25^ 
Cited   in    Folger   v.    The    Robert   G.    Shaw,   2 
Woodb.  ft  M.  540,  Fed.  Cas.  No.  4,899. 

4058.  Commissions  to  take  testimony  can> 
not  be  allowed  in  this  court  as  of  course. 
A  good  and  sufficient  reason  therefor  must 
be  shown.  The  R.  S.  Mabey  v.  Atkins 
(The  Mabey)  13  Wall.  738,  20:473 
Cited    in    Nickels    v.    Grtffln,    1    Wash.    Terr. 

396. 

4059.  The  Supreme  Court  will  grant  a 
commission  to  take  new  evidence  to  be 
used  there  in  a  case  of  admiralty  jurisdic- 
tion. Hawthorne  v.  United  States,  7  Cranch, 
107  3: 284 
Cited   in   The   Argo.   2    Wheat.    289,   4   L.   ed. 

241 — Sonter  v.  Baymore,  7  Pa.  418,  47  Am. 
I>ec.  518 — Nickels  v.  Griffin,  1  Wash.  Terr. 
896. 

4060.  New  evidence  may  be  received  in  the 
Supreme  Court  on  the  hearing  of  appeals 
in  admiralty  and  prize  cases,  and  the  facts 
as  well  as  the  law  of  the  case  are  open 
to  revision  by  the  Supreme  Court,  in  the 
exercise  of  its  appellate  jurisdiction.  Ger- 
mania  Ins.  Co.  v.  The  Lady  Pike  (The 
Lady  Pike)  21  Wall.  1,  22:  49^ 
Cited  in  The  Lady  Pike   (Pearce  t.  Germanla 

Ins.  Co.)  96  U.  8.  463,  24  L.  ed.  073— 
The  City  of  Hartford  (The  City  of  Hartford 
V.  Rideout)  97  U.  S.  328,  24  L.  ed.  932— 
The  Biclftnond  (The  Sabine  v.  The  Itlch- 
mond)  103  U.  S.  543,  26  L.  ed.  451— The 
Coquitlam,  23  C.  C  A.  442,  48  U.  8.  App. 
103,  77  Fed.  748. 

4061.  On  motion  to  take  further  evidence 
to  be  used  in  this  court  in  an  admiralty 
case,  no  excuse  satisfactory  to  this  court 
having  been  shown  for  the  failure  to  ex- 
amine it  in  the  courts  below,  the  motion 
was  denied.  The  R.  S.  Mabey  v.  Atkins 
(The  Mabey)  10  Wall.  419,  19:  963 
Cited  in   The   Juniata    (United   SUtes   v.  The 

Juniata)  91  U.  S.  367,  23  L.  ed.  208— 
The  B.  B.  Saunders,  23  Blatchf.  185,  2^ 
Fed.  303— The  Glide,  15  C.  C.  A.  027,  25 
U.  S.  App.  406,  68  Fed.  720 — Pioneer  Fuel 
Co.  V.  McBrier,  28  C.  C.  A.  468,  55  U.  S. 
App.  181,  84  Fed.  497. 

4062.  It  is  the  practice  of  this  court,  in 
prize  causes,  to  hear  the  cause,  in  the  first 
instance,  upon  the  evidence  transmitted 
from  the  circuit  court,  and  to  decide  upon 
that  evidence  whether  it  is  proper  to  allow 
further  proof.  The  London  Packet,  2  Wheat 
371,  4: 264 

4063.  Where  the  affidavits  produced  in 
the  order  for  further  proof  made  in  the  cir- 
cuit court  are  positive,  but  their  credibility 
is  impaired  by  the  nonproduction  of  letters 
mentioned  in  the  affidavits,  a  second  order 
for  further  proof  will  be  allowed  in  the 
Supreme  Court.  The  Frances,  S  Cranch, 
348,  3: 585 

4064.  An  affidavit  taken  under  an  order 
for  further  proof  in  the  court  below,  but 
which,  not  arriving  until  after  the  decree  of 
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eondemnation  was  pronounced,  was  ordered  to 
be  transmitted  de  bene  esse  for  the  consider- 
atioB  of  the  Supreme  Court  of  the  United 
States,  may  be  used  in  the  latter  court. 
The  London  Packet,  2  Wheat.  371,    4:  264 

4065.  Leave  to  make  further  proof  by 
affidavit  on  certain  points  may,  in  a  proper 
tase,  be  accorded  to  the  claimant  on  ap- 
peal in  a  prize  cause,  giving  the  captors 
an  equal  opportunity  to  make  further  proof 
on  these  points.    The  Mary,  8  Granch,  388, 

3:599 
<Hted  in  The  Venezuela,  3  C.  C.  A.  821,  1  U. 
8.  App.  314,  52  Fed.  876. 

4066.  Depositions  taken  since  the  appeal 
from  the  circuit  court  cannot  be  admitted 
in  this  court,  when  further  proof  in  the  case 
has  not  been  ordered  by  this  court,  imless 
a  sufficient  excuse  was  shown  for  not  tak- 
ing the  evidence  in  the  usual  way  before 
the  courts  below.  United  States  v.  The 
Juniata   (The  Juniata)    91  U.  S.  366, 

23:208 
Cited  In  The  Venesuela,  8  C  C  A.  821,  1  U. 
S.  App.  314,  52  Fed.  875. 

Under  what  clrcamstancea  allowed  or 
refused. 

4067.  Further  proof  may  be  ordered  by 
the  appellate  court  in  proceedings  to  forfeit 
a  vessel  and  cargo  for  violation  of  the  non- 
importation laws,  where  the  cause  is  a 
doubtful   one.     The   Samuel,   1   Wheat.   9, 

4:23 
died  in   Garland   v.   Davis,   4   How.   154,   11 
L.  ed.  917 — ^The  Venezuela,  8  C.  C.  A.  821, 
1  U.  S.  App.  314,  62  Fed.  8T5. 

4068.  Upon  appeal  in  a  prize  case,  the 
Supreme  Court  may  make  an  order  for 
further  proof  as  to  material  matters  which 
are  not  sufficiently  proved.  The  Adeline, 
9  Cranch.  244,  3:  719 
Fnr  V.  United  States  (The  Sally  Magee)  3 

Wall.  451,  18:  197 

The  Grotius,  8  Cranch,  456,  3:  623 

4069.  Further  proof  will  be  ordered  by 
this  court  where  the  national  character 
and  proprietary  interest  of  goods  recaptured 
do  not  distinctly  appear.  The  Adeline,  9 
Cranch,  244,  3:  719 

4070.  An  excuse  that  a  party  agreed  that 
he  would  not  introduce  any  testimony  in  the 
court  below,  and  therefore  did  not,  is  not  a 
sufficient  ground  for  the  granting  of  a  com- 
mission to  take  testimony.  The  R.  S.  Ma- 
bey  V.  Atkins  (The  Mabey)  13  Wall.  738, 

20:473 

Mode  of  taking. 

4071.  Affidavits  to  be  used  as  further 
yroof  in  causes  of  admiralty  and  maritime 
jurisdiction  in  this  court  must  be  taken  by 
a  commission.  The  London  Packet,  2  Wheat. 
371,  4: 264 

4072.  Upon  an  order  for  further  proof,  in 
the  Supreme  Court,  where  a  witness  was 
offered  to  be  examined  viva  voce^  in  open 
court,  in  an  instance  cause,  it  was  ordered, 
for  sake  of  convenience,  that  his  deposition 
be  taken  out  of  court.  The  Samuel,  3 
Wheat.  77,  4:  338 


2.  AntendtnentB. 

a 

Remanding  Case  to  Lower  Court  to  Per- 
mit, see  infra,  XX.  i,  1,  c. 

4073.  Where  there  was  a  verbal  mistake 
of  the  clerk  in  entering  the  verdict,  but  the 
judgment  was  entered  properly,  as  the  ver- 
dict was  amendable  in  the  court  below,  this 
court  will  regard  the  amendment  as  made. 
Shaw  V.  Merchants'  Nat.  Bank  (Shaw  v. 
North  Pennsylvania  R.  Co.)   101  U.  S.  557, 

25:  892 
Cited  in  Gay  v.  Joplin,  4  McCrary,  463,  13 
Fed.  653 — Bowden  v.  Burnham,  8  C.  C.  A. 
251,  19  U.  S.  App.  448,  59  Fed.  755 — 
Gallagher  v.  Glasgow,  16  Pbila.  71,  40  Phlla. 
Leg.  Int.   130. 

Of  pleadings  generally. 

See  also  supra,  3971. 

4074.  Pleadings  may  be  amended  by  con- 
sent and  the  cause  continued  in  the  Federal 
Supreme  Court,  where  that  court  has  de- 
cided that  the  court  below  erred  in  over- 
ruling a  demurrer  to  the  plea.  Fletcher  v. 
Peck,  6  Cranch,  87,  3:  162 
Cited  In  Hudgins  v.  Kemp,   18  How.  534,   15 

L.  ed.  512 — Warren  v.  Moody,  9  Fed.  674 
— ^United  States  v.  Hopewell,  2  C.  C.  A. 
513,  5  U.  S.  App.  137,  51  Fed.  800— Fitcbburg 
R.  Co.  V.  Nichols,  29  C.  C.  A.  465,  50  U.  8. 
280,  85  Fed.  870 — Kansas  City  Southern  R. 
Co.  V.  Prunty,  66  C.  C.  A.  167,  133  Fed.  17 — 
Fred  Macey  Co.  v.  Macey,  68  C.  C.  A.  367, 
135  Fed.  729. 

4075.  An  amendment  of  the  pleadings 
may  be  allowed  even  on  appeal,  if  justice 
appears  to  require  it.  Jones  v.  Meehan,  175 
tf.  S.  1,  20  Sup.  Ct.  Hep.  1,  44:  49 
Cited  In   Issaquab  Coal  Co.   v.   United   States 

Fidelity  ft  O.  Co.  61  C.  C.  A.  152,  126 
Fed.  96 — Jackson  ft  S.  Co.  v.  Fay,  20  App. 
D.  C.  115. 

4076.  Upon  an  appeal  from  a  state  which 
has  adhered  to  the  system  of  pleadings 
which  recognizes  the  lines  that  separate  the 
forms  of  actions  at  common  law,  the  Su- 
preme Court  has  no  power  to  amend  a  dec- 
laration in  covenant  to  one  in  assumpsit, 
to  sustain  a  verdict.  Phillips  ft  C.  Constr. 
Co.  V.  Seymour,  91  U.  S.  646,  23:  341 
Cited  In  Lee  v.  New  Haven,  M.  ft  W.  R.  Co. 

Fed.  Cas.  No.  8,197 — Bowden  v.  Burnham. 
8  C.  C.  A.  251,  19  U.  S.  App.  448,  59  Fed. 
755 — McDonnld  v.  Nebraska,  41  C.  C.  A.  284, 
101    Fed.   177. 

In  equity. 

4077.  On  appeal  in  equity  the  pleadings 
cannot  be  amended.  Pacific  R.  Co.  v.  Mis- 
souri P.  R.  Co.  (Pacific  R.  Co.  v.  Ketchum) 
95  U.  S.  1,  24:  347 
Cited  In  Burget  v.  Robinson,  59  C.  C.  A.  263, 

123  Fed.  265 — McClure-Mable  Lumber  Co. 
V.  Brooks,  46  W.  Va.  733,  34  S.  B.  921. 

In  admiralty. 

Hearing  Case  on  Amendments  Made  Be- 
low, see  Admiralty,  449. 

4078.  In  admiralty  cases  the  Supreme 
Court  may  permit  the  amendment  of  plead- 
ings, but  such  practice  is  not  permissible  in 
suits  at  common  law.  Rice  v.  Minnesota  ft 
N.  W.  R.  Co.  21  How.  82,  16:  31 
Cited  In  The  Grace  Glrdler   (Lockwood  v.  The 

Grace  Glrdler)  6  Wall.  442,  18  L.  ed.  790. 
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4079.  The  most  liberal  principles  prevail 
in  admiralty  courts  in  relation  to  amend- 
ments; but  an  amendment  in  such  a  case 
before  the  court  of  appeals  cannot  introduce 
a  new  subject  of  controversy.  Houseman  v. 
The  North  Carolina,  15  Pet.  40,  10:  653 
Distinguished    In    The    Charles    Morgan    <The 

Charles  Morgan  y.  Kouns)   116  U.  S.  76,  29 
L.  ed.  318,  5  Sup.  Ct.  Rep.  1172. 

Cited  Id  The  Beaconsfleld,  158  U.  S.  311,  39 
L.  ed.  996,  15  Sup.  Ct.  Rep.  860 — ^The  John 
Jay,  8  Blatchf.  69.  Fed.  Cas.  No.  7,352— 
United  States  v.  396  Barrels  Distilled  Spir- 
its, Fed.  Cas.  No.  16,503— The  Habll,  100 
Fed.    124. 

4080.  In  admiralty  proceedings,  amend- 
ments are  made  in  the  appellate  court,  not 
only  as  to  form,  but  as  to  matter  of  sub- 
stance, as  by  filing  a  new  count  to  the  libel. 
The  Marianna  Flora,  11  Wheat.  1  6:  405 
Cited    in    Liverpool    ft    G.    W.    Steam    Co.    v. 

Pbenix  Ins.  Co.  129  U.  S.  447,  32  L.  ed. 
794,  9  Sup.  Ct.  Rep.  469 — The  Martha, 
Blatchf.  ft  H.  166,  Fed.  Cas.  No.  9,144 — 
The  Meteor,  Fed.  Cas.  No.  9,498 — Poole  v. 
Nixon.  9  Pet.  781  Appx.  Fed.  Cas.  No.  11,- 
270— United  States  v.  396  Barrels  Distilled 
Spirits,  Fed.  Cas.  No.  16,503 — The  Haytian 
Republic,  8  C.  C.  A.  184,  15  U.  S.  App. 
288,  59  Fed.  478— The  Philadelphian,  9 
C.  C.  A.  57.  21  U.  S.  App.  90,  60  Fed.  426 
— Megher  v.   Stewart,  6  Mo.  App.  502. 

4081.  In  revenue  or  instance  causes,  the 
circuit  court  may,  upon  appeal,  allow  the 
introduction  of  a  new  allegation  into  the  in- 
formation by  way  of  amendment.  The  Ed- 
ward, 1  Wheat.  261,  4:86 
Cited  in  The   Sarah,  8   Wheat.   897,  5   L.  ed. 

645 — Garland  v.  Davis,  4  How.  154,  11 
L.  ed.  917 — New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  434.  12  L.  ed. 
504 — Folger  v.  The  Robert  G.  Shaw,  2 
Woodb.  ft  M.  540,  Fed.  Cas.  No.  4,899— 
Richmond  v.  New  Bedford  Copper  Co.  2 
Low.  Dec.  817,  Fed.  Cas.  No.  11,800 — 
Walsh  V.  United  States,  3  Woodb.  ft  M. 
348,  Fed.  Cas.  No.  17,116 — Davis  v.  Adams, 
42   C.  C.   A.   498,    102   Fed.   525. 

4082.  Under  the  operation  of  admiralty 
rule  24  the  circuit  court  mav,  in  its  discre- 
tion,  permit  an  amendment  of  the  libel,  90 
as  to  include  a  claim  for  damages  growing 
out  of  the  original  cause  of  action  and  liti- 
gated in  the  court  below,  but  rejected  be- 
cause not  specified  in  the  plepdings.  The 
Charles  Morgan  v.  Kouns  (The  Charles 
Morgan)  115  U.  S.  69,  5  Sup.  Ct.  Rep.  1172, 

29:  316 
Cited  in  Irvine  v.  The  Hesper,  122  U.  S.  267, 
30  L.  ed.  1178,  7  Sup.  Ct.  Rep.  1177— 
Liverpool  ft  O.  W.  Steam  Co.  v.  Phenix 
Ins.  Co.  129  U.  S.  447,  32  L.  ed.  794,  9 
Sup.  Ct.  Rep.  469 — The  City  of  New  Orleans. 
33  Fed.  685 — Levy  v.  The  Thomas  Melville, 
37  Fed.  272 — ^The  J.  E.  Trudeau,  4  C.  C.  A. 
662.  2  U.  S.  App.  696,  64  Fed.  912— The 
Beeche  Dene,  6  C.  C.  A.  210,  13  U.  8.  App. 
211,  55  Fed.  527— The  Philadelphian,  9  C. 
C.  A.  56,  21  U.  S.  App.  90,  60  Fed.  425 
— The  lona,  26  C.  C.  A.  264,  62  U.  S. 
App.  199,  80  Fed.  936 — Nelson  v.  White, 
32  C.  C.  A.  168,  48  U.  S.  App.  656,  83  Fed. 
217— Gilchrist  v.  Chicago  Int.  Co.  44  C. 
C.  A.  48,  104  Fed.  571. 

4083.  Amendment  to  pleadings  necessary 
to  give   the  court  jurisaiction  will   not  be 


allowed  in  this  court,  where  there  was  na 
jurisdiction  when  the  trial  was  had  and  ap- 
peal taken.    Udall  v.  The  Ohio,  17  How.  17,. 

15:42 

4064.  An  amendment  will  not  be  allowed 
in  this  court  in  the  pleadings  so  aa  to  oover 
a  claim  for  interest  which,  added  to  the 
claim  as  made,  would  give  this  court  juris- 
diction when  the  amount  previously  claimed 
was  not  sufficient.  Udall  v.  The  Ohio,  17 
How.  17,  15:  42 

Cited   in    Merrill    v.    Petty    16    Wall.    345,    21 

L.   ed.   500 — Fred   Macey   Co.   v.   Macey,   68 

C.  C.  A.  367,  135  Fed.  729 — Mills  v.  Heeneyr 

35    111.    174. 

4085.  Where  appellants  in  an  admiialtj 
case  to  recover  insurance  on  a  vessel  have 
been  allowed  to  take  additional  testimony, 
tor  the  purpose  of  showing  overinsuranoe  by 
the  owners  of  the  vessel  on  the  cargo,  which 
they  also  owned,  a  motion  to  correct  the 
pleadings  so  as  to  admit  this  evidence  may 
be  denied  if  the  evidence  taken  does  not 
tend  to  establish  a  fraudulent  loss  of  the 
vessel.  Merchants  Mut.  Ins.  Co.  v.  Allen, 
121  U.  S.  67,  7  Sup.  Ct.  Rep.  821,  30:  858 
Cited    in    Liverpool    ft    G.    W.    Steam    Co.    v. 

Phenix    Ins.    Co.    129   U.    S.   447,   32    L.   ed. 
794,   9   Sup.   Ct.   Rep.   469. 

4086.  It  is  the  common  usage  and  ad- 
mitted doctrine  of  admiralty  courts  to  per- 
mit the  parties  upon  the  appeal  to  intro- 
duce new  allegations  and  new  proofs,  non 
allegata  allegare,  et  non  probata  probare. 
It  has  been  the  constant  habit  of  the  circuit 
courts  to  allow  amendments  of  this  nature 
in  cases  where  public  justice  and  the  sub- 
stantial merits  required  them;  and  this 
practice  has  not  only  been  incidentally  sanc- 
tioned in  this  court,  but,  on  various  occa- 
sions in  the  exercise  of  its  own  final  appel- 
late jurisdiction,  it  has  remanded  causes  to 
the  circuit  court,  with  directions  to  allow 
new  counts  to  be  filed.  The  Marianna  Flora, 
11  Wheat.  1,  6:  405 


3.  Trial  Be  Novo. 


See  also  supra,  3334. 


4087-8.  An  appeal  from  the  commi<;sioiiers 
to  settle  private  land  claims  in  California 
to  the  district  court  is  essentially  an  origi- 
nal suit,  in  which  new  evidence  is  given  and 
the  entire  case  is  open.  United  States  v. 
Ritchie,  17  How.  525,  15:  236 

Grisar  y.  McDowell,  6  Wall.  363,       18:  863 

4089.  The  act  of  May  26,  1824,  adoptins 
the  Louisiana  state  practice  for  the  Federal 
courts  sitting  in  that  state,  did  not  alter  the 
appellate  jurisdiction  of  the  Supreme  Court 
of  the  United  States  and  confer  on  that 
court  the  power  of  granting  a  new  trial  by 
a  re-examination  of  the  facts  tried  by  a 
jury.    Parsons  v.  Bedford,  3  Pet  433, 

7:732 

Cited  in  Duncan  v.  United  States,  7  Pet.  451, 
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8  L.  ed.  745 — T-lvlnsston  t.  Story,  9  Pet. 
657,  9  L.  ed.  264 — Livingston  v.  Story,  11 
Pet  896,  9  L.  ed.  764 — Smith  ▼.  CockrlU, 
6  Wall.  758,  18  L.  ed.  974. 

In  admiralty. 

4090.  An  admiralty  cause  in  the  appel- 
late court  iB  to  be  heard  de  novo,  as  if  no 
sentence  had  been  passed.  Yeaton  y.  United 
States,  5  Cranch,  281,  3:  101 

4091.  An  appeal  in  admiralty  from  the 
district  to  the  circuit  court  vacates  the  de- 
cree for  a  trial  de  novo.  An  award  to  the 
appellant  may  be  decreased,  although  the 
appellee  does  not  appeal.  Irvine  v.  Tne  Hes- 
per,  122  U.  S.  256,  7  Sup.  Ct.  Rep.  1177, 

30:  1175 
Cita  in  Fradley  ▼.  Hyland.  2  L.R.A.  749, 
87  Fed.  49 — Levy  v.  The  Thomas  Melville, 
87  Fed.  272--Shaw  v.  Folsom,  40  Fed.  512 
—The  Philadelphian,  9  C.  C.  A.  56,  21 
V.  S.  App.  90,  60  Fed.  425 — Nelson  v. 
White.  32  C.  C.  A.  168,  48  U.  8.  App. 
6o6.  83  Fed.  217 — Pioneer  Fuel  Co.  v.  Mc- 
Brier,  28  C.  C.  A.  471,  55  U.  S.  App.  181, 
84  Fed.  500 — Gilchrist  v.  Chicago  Ins.  Co. 
44  C.  C.  A.  48,  104  Fed.  571— Chicago  Ins. 
Co.  V.  Graham  &  M.  Transp.  Co.  47  C.  C. 
A.  321,  108  Fed.  273 — Prescott  v.  Brooks, 
11  N.  D.  100,  90  N.  W.  129. 

4092.  An  appeal  in  admiralty  from  the 
district  court  to  the  circuit  court  vacates 
the  decree  appealed  from.  The  cause  is 
heard  de  novo  in  the  circuit  court,  and  an 
entire  new  decree  entered  which  the  latter 
eourt  carries  into  execution.  The  cause  is 
not  remanded  to  the  district  court.'  The 
Louisville  v.  Halliday,  154  U.  S.  657,  Appx. 
and  14  Sup.  Ct.  Rep.  1190,  25:  771 
Cited  in  Gilchrist  v.   Chicago   Ins.   Co.   44   C. 

C  A.  48,  104  Fed.  571 — Chicago  Ins.  Co. 
V.  Graham  ft  M.  Transp.  Co.  47  C.  C.  A. 
821,  108  Fed.  273.  «. 


d.  Premitnptions. 


1.  In  Oeneral. 


4093.  The  judprment  appealed  from  must 
be  presumed  valid,  in  the  first  instance. 
TowTisend  v.  Jemison,  7  How.  706,  12:  880 
Cited   In    Sturges    v.    Carter,    114    U.    S.    523, 

29  L.  ed.  244,  5  Sup.  Ct.  Rep.  1014— 
Fowler  v.  Equitable  Trust  Co.  141  U.  S. 
394.  35  L.  ed.  788.  12  Sup.  Ct.  Rep.  1 
— Hazcn   v.    Reed,    30    Mich.    332. 

4094.  The  appellate  court  cannot  presume 
error.  It  must  be  made  ilianifest.  Chiquot 
T.  United  States  (Chiquot's  Champagne)  3 
Wall.  114,  ^  18:116 
attd  h!   Strain   v.    Gourdln,    2    Woods,    382, 

Fed.  Cas.   No.   18,621. 

4095.  The  judgment  of  the  court  below  is 
uanmed  to  be  correct  until  the  contrary 
appears.  It  is  not  sufficient  to  produce  a 
Wcord  from  which  it  does  not  appear  wheth- 
er it  is  right  or  wrong.  Simpson  ▼.  Baker 
(Hm  Potomac)  2  Black,  581,  17:  263 
Vittd  in   Sturges    v.    Carter,    114    U.    S.    523, 

29  L.  ed.  244,  6  Sup.  Ct.  Rep.  1014— Ayer' 


▼.  The  Glaucus,  4  Cliff.  168,  Fed.  Cas.  No. 
683 — Shrewsbury  v.   Miller,*  10  W.  Va.   122. 

4096.  In  a  court  of  error  every  presump- 
tion is  in  favor  of  the  validity  of  the  judg- 
ment brought  under  consideration.  Error 
must  appear  affirmatively  before  there  can 
be  a  reversal.  Boley  v.  Griswold,  20  Wall. 
486,  22:  375 
Cited   in    Parker  v.   People,   7   Colo.   App.   58, 

42  Pac.   172. 

4097.  Where  the  court  below  has  juris- 
diction, its  action  is  presumed  correct  until 
the  contrary  is  shown  by  evidence  embodied 
in  the  record.  Jackson  ex  dem.  Bradstreet 
V.  Huntington,  5  Pet.  402,  8:  170 
Kearney  v.  Denn  ex  dem.  Sansbury,  15  Wall. 

51,  21:41 

Baltimore    &   P.   R.    Co.   v.    Sixth    Fresbv. 

Church,  91  U.  S.  127,  23:  260 

Bechtel   v.   United   States,   101   U.   S.   597, 

25:  1019 
Cited  in  England  v.  Gehhardt,  112  U.  S.  505, 
28  L.  ed.  812,  5  Sup.  Ct.  Rep.  287 — Ses- 
sions V.  Gould,  11  C.  C.  A.  551,  26  U.  S. 
App.  368,  63  Fed.  1002 — Bassham  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  58  Ark.  401, 
24  S.  W.  1071— Macklot  ▼.  Dubreuil,  9  Mo. 
485,  43  Am.  Dec.  550, 

4098.  Whe»e  the  circuit  court  has  juris- 
diction of  the  subject-matter  and  the  par- 
ties, and  there  is  no  question  of  law  or 
fact  open  for  re-examination  by  the  Su- 
preme Court,  the  judgment  of  the  circuit 
court  must  be  presumed  to  be  right,  and 
will,  on  that  ground,  be  affirmed.  Camp- 
bell v.  Boyreau,  21  How.  223,  16:  96 

4099.  After  verdict,  it  will  be  presumed 
that  everything  was  done  at  the  trial  which 
was  necessary  to  support  the  action,  un- 
less the  contrary  appears  upon  the  record. 
Carson  v.  Hood  (Pa.  Sup.  Ct.)  4  Dall.  108,, 

1:762 

4100.  In  cases  heard  in  an  appellate  court 
on  writ  of  error,  only  such  errors  as  are 
plainly  made  to  appear  can  be  grounds 
of  reversal,  and  every  presumption  consis- 
tent with  the  record  of  the  case  is  to  be 
made  in  favor  of  the  action  of  the  inferior 
court.     Loring  v.  Frue,  104  U.  S.  223, 

26:  713 

4101.  Presumptions  unfavorable  to  a 
judgment  will  not  be  indulged  for  the  pur- 
pose of  reversing  it,  unless  they  are  natural 
and  probable  and  such  as  ought  to  be  drawn 
from  the  facts  actually  found  by  the  court 
below.  Bear  Lake  &  River  Water  Work* 
&  Irrig.  Co.  v.  Garland,  164  U.  S.  1,  17  Sup. 
a.  Rep.  7,  41 :  327 

4102.  This  court  is  bound  to  presume,  in 
the  absence  of  all  evidence  to  the  contrary, 
that  all  things  were  rightfully  and  regular- 
ly done  by  the  court  below,  and  that  the 
parties  were  fully  heard  upon  all  the  mat- 
ters properly  in  judgment.  Lutz  v.  Linthi- 
cum,  8  Pet.  165,  8:  904 
Cited  in  York  ft  C.  R.  Co.  v.  Myers,  18  How. 

252,  15  L.  ed.  383 — Hecker  v.  Fowler,  2. 
Wall.  131,  17  L.  ed.  761 — Hooper  v.  Brin- 
son,  2  Tex.  188. 
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4103.  Where  questions  of  fact  only  are 
presented  by  an  appeal  in  admiralty,  and 
there  is  no  dispute  as  to  the  law,  and  the 
two  courts  below  have  already  found  against 
the  appellant,  the  burden  is  on  him  to  show 
error.  Every  presumption  is  in  favor  of  the 
decrees  below,  and  this  court  ought  not  to 
reverse  unless  the  error  is  clear.  Rogers  v. 
The  S.  B.  Wheeler  (The  S.  B.  Wheeler) 
20  Wall.  385,  22:  385 
Baxter  v.  Gamp   (The  Marcellus)   1  Black, 

414,  17:  217 

Cited  In  The  Grace  Glrdler  (Lockwood  v.  The 
Grace  Glrdler)  7  Wall.  204,  19  L.  ed.  117 
— The  Lady  Pike  (Germanla  Ins.  Co.  v. 
The  Lady  Pike)  21  Wall.  0,  22  L.  ed.  602 
— The  Juniata  (United  States  v.  The  Ju- 
niata) 03  U.  S.  839,  23  L.  ed.  931— 
The  Richmond  (The  Sabine  ▼.  The  Rich- 
mond) 103  U.  S.  642,  26  L.  ed.  314— 
Stuart  V.  Hayden,  169  U.  S.  14,  42  L.  ed. 
643,  18  Sup.  Ct.  Rep.  274 — Smith  v.  Bur- 
nett, 178  U.  S.  436,  48  L.  ed.  759,  19  Sup. 
Ct.  Rep.  442 — The  Iroquois,  104  U.  S.  247, 
48  L.  ed.  060,  24  Sup.  Ct.  Rep.  640 — 
Ayer  ▼.  The  Glaucus,  4  Cliff.  168,  Fed.  Cas. 
No.  683 — Baker  v.  Smith,  Holmes,  86,  Fed. 
Cas.  No.  781 — The  Oregon,  6  C.  C.  A.  236, 
6  U.  S.  App.  681,  66  Fed.  673 — The  S.  S. 
Wilhelm,  8  C.  C.  A.  73,  16  U.  S.  App.  356, 
59  Fed.  170 — ^The  Coquitlam,  23  C.  C. 
A.  442,  48  U.  S.  App.  108,  77  Fed.  748 
— Last  Chance  Min.  Co.  v.  Bunker  Hill  h 
S.  Mln.  ft  Concentrating  Co.  66  C.  C.  A. 
808,  131  Fed.  688. 

4104.  No  presumption  can  be  made  in  fa- 
vor of  the  judgment  of  a  lower  court  where 
error  is  apparent  in  the  record.  United 
States  y.  Wilkinson,  12  How.  246,    13:  974 

4105.  Where  the  genuineness  of  the  grant 
is  unquestionable,  and  no  question  was  de- 
cided in  the  court  below  upon  the  location 
of  the  lines  of  the  tract,  it  would  be  irregu- 
lar for  this  court  to  assume  that  the  ac- 
tion of  that  court  will  not  conform  to  the 
established  rules  on  that  subject.  Should 
any  difficulty  arise  in  the  location,  an  ap- 
peal may  be  then  had.  United  States  v. 
Berreyesa,  23  How.  499,  16:  474 
Cited  in  Foesat  or  Quicksilyer  Mine  Case  (Fos- 

sat  T.  United  SUtes)  2  Wall.  721,  17  L.  ed. 
763 — De  Guyer  v.  Banning,  167  U.  8.  738, 
42  L.  ed.  345,  17  Sup.  Ct.  Rep.  937— 
United  States  ▼.  De  Rodrigues,  7  Sawy. 
634,    Fed.    Cas.    No.    14,950. 

;9.  As  to  JurUdiction, 

m 

Considering  Question  of  Jurisdiction  before 
other  Matters,  see  supra,  3994-4012. 

Reviewability  of  Question  as  to,  see  infra, 
4229-4238. 

First  Raising  Objection  as  to,  on  Appeal, 
see  infra,  VIII.  j,  2.  

Reversal  for  Lack  of,  see  infra,  Vlll.  m,  8. 

Sufficiency  of  Record  to  Show  Want  of  Ju- 
risdiction of  Court  below,  see  Habeas 
Corpus,  95,  227. 

4106.  Every  presumption  not  inconsistent 
with  the  record  will  be  made  in  favor  of  the 
jurisdiction  exercised  by  a  court  under  a 
statute  permitting  constructive  service  of 
summons.     Applegate   ▼.    Lexington    &   G. 


County  Min.  Co.  117  U.  S.  255,  6  Sup.  Ct 
Rep.    742,  2^:892 

Cited  in  Smythe  v.  Henry,  41  Fed.  710— 
Woods  V.  Woodson,  40  C.  C.  A.  628,  100 
Fed.  618 — Eltonhead  v.  Allen,  55  C.  C.  A. 
673,  119  Fed.  128 — Boyd  v.  Roane,  49  Ark. 
413,  5  S.  W.  704 — Gregory  v.  Bartlett.  55 
Ark.  36,   17   S.  W.  344 — McConneU  v.   Day. 

61  Ark.  475,  33  S.  W.  731 — Porter  v.  Dooley, 
66  Ark.  7,  49  S.  W.  1083— NaUonal  Bank 
V.  Home  Security  Co.  66  Kan.  644,  70  Pac. 
646 — State  ex  rel.  Mathews  v.  Bddy,  10 
Mont.  318,  26  Pac.  1032— Bank  of  Colfax 
V.  Richardson,  84  Or.  624,  76  Am.  St.  Rep. 
664,  64  Pac.  359 — Amy  v.  Toung,  12  Utah, 
314,  42  Pac.  1121— Chesapeake  ft  W.  R.  Co. 
V.  Washington,  C.  ft  St.  L.  R.  Go.  99  Va. 
722,  40   S.   B.  20. 

4107.  The  Federal  courts  being  of  limited 
jurisdiction,  the  presumption  at  every  stage 
of  the  cause  is  that  it  is  without  their 
jurisdiction,  unless  the  contrary  appears 
from  the  record.  Mansfield,  G.  &  L.  M.  R. 
Co.  V.  Swan,  111  U.  S.  379,  4  Sup.  Ct.  Rep. 
510,  28: 462 
Cited  in  United  States  v.  Southern  P.  R.  Co. 

49  Fed.  300 — Watson  v.  Bonflls,  53  C 
C.  A.  638,  116  Fed.  160. 

4108.  The  presumption  is  that  a  cause  is 
without  the  jurisdiction  of  the  circuit  eourt, 
unless  the  contrary  affirmatively  appears. 
Grace  v.  American  Cent.  Ins.  Co.  109  U.  S. 
278,  3  Sup.  Ct.  Rep.  207,  27:  932 
Robertson  v.  Cease,  97  U.  S.  646,  24:  1057 
Limited  in  Society  of  Shakers  v.  Watson,   1!> 

C.  C.  A.  637,  37  U.  S.  App.  141,  68  Fed. 
736. 

Cited  in  Grace  v.  American  Cent.  Ins.  Co.  109 
U.  8.  283,  27  L.  ed.  985,  3  Sup.  Ct.  Uep. 
207 — Mansfield,  C.  ft  L.  M.  B.  Co.  v.  Swan, 
111  U.  S.  382,  28  L.  ed.  464,  4  Sup.  Ct. 
Rep.  510 — BOrs  v.  Preston,  111  U.  8.  25r). 
28  L.  ed.  420,  4  Sup.  Ct  Rep.  407— 
Thayer  v.  Life  Asso.  of  America,  112  V. 
S.  720,  28  L.  ed.  866,  5  Sup.  Ct.  Rep.  355 
— Continental  L.  Ins.  Co.  v.  Rboads,  119  U.  8. 
239,  30  L.  ed.  380,  7  Sap.  Ct.  Rep.  193 — Klnc 
Iron  Bridge  ft  Mfg.  Co.  v.  Otoe  Connty,  120 
U.  S.  226,  30  L.  ed.  624,  7  Sap.  Ct.  Rep. 
652— -Morris  v.  Gilmer,  129  U.  8.  826.  32 
L.  ed.  694,  9  Sup.  Ct.  Rep.  289 — Chapman 
V.  Barney,  129  U.  8.  681,  82  L.  ed.  801,  9 
Sup.  Ct.  Rep.  426 — Lehigh  Mln.  ft  Mfi?.  Co. 
V.  Kelly,  IGO  U.  S.  337.  40  L.  ed.  448,  10 
Sup.  Ct.  Rep.  307 — Giles  v.  Harris,  189 
U.  S.  601,  47  L.  ed.  918,  28  Sap.  Ct.  Rep. 
639 — ^Thomas  v.  Ohio  State  UnlTerslty.  195 
U.  8.  210.  49  L.  ed.  164,  26  Sup.  Ct.  Rep. 
24 — Boehm  v.  United  SUtes,  21  Ct.  CI. 
294 — Mexico  Southern  Bank  v.  Reed,  8  Rep. 
8,  Fed.  Cas.  No.  9.614 — Third  Nat.  Bank 
V.  Teal,  4  Hughes,  574,  6  Fed.  505 — ^United 
States  V.  American  Bell  Teleph.  Co.  29 
Fed.  33 — Freeman  v.  Butler,  39  Fed.  5 
— Simon  V.  House,  46  Fed.  819 — Alexander 
V.  Mortgage  Co.  47  Fed.  134 — ^United  States 
V.  North  Bloomfleld  Gravel  Mln.  Co.  53 
Fed.  626 — Lonergan  y.  IlUnola  C.  B.  C6. 
55  Fed.  561 — Central  Trust  Co.  v.  Virginia, 
T.  ft  C.  Steel  ft  I.  Co.  65  Fed.  772— 
Craswell  v.  Belanger,  6  C.  C.  A.  2,  15  U.  8. 
App.  104,  56  Fed.  530 — Wetherl^  v.  Stln- 
son,   10   C.    C.   A.   246,    18   U.  8.   App.    714. 

62  Fed.    177 — Marks    v.    Marks,    75    Fed. 
324 — Fife  V.   Whittell,    102    Fed.   639 — Pea 
cock   H.   ft   W.   Co.   V.    Willlama,    110    Fed. 
910 — German   Sav.   ft  L.   Soc.  ▼.   Dormltaer, 

63  C.  C.  A.  640,  116  Fed.  472— Dalton  v. 
Milwaukee    Mechanics*    Ins.    Co.    118    FM. 
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878 — Gastonla  Cotton  Mfff.  Co.  t.  W.  L. 
Wells  Co.  63  C.  C.  A.  116,  128  Fed.  378 
— Dodd  ▼.  LouIsTille  Bridge  Co.  130  Fed. 
193 — International  Wireless  Teleg.  Co.  t. 
Feasenden,  131  Fed.  492 — Kansas  City 
Soathem  B.  Co.  ▼.  Pninty,  66  C.  C.  A. 
165,  133  Fed.  15 — Tyroler  v.  Gummersbach, 
28  Mfsc  154«  69  N.  T.  Supp.  266— Gilbert 
T.  York,  111  N.  Y.  648,  19  N.  B.  268— 
Thompson  y.  Southern  R.  Co.  130  N.  C.  142, 
41  8.  E.  0. 

4109.  It  resta  upon  the  plaintiff  in  error 
to  establish  the  jurisdiction  of  this  court 
affirmatively  before  it  can  proceed.  Troy 
V.  Evans,  97  U.  S.  1,  24:  941 

4110.  A  conjecture  that  taxes  of  other 
years  were  for  amounts  similar  to  the 
amount  proved  for  a  single  year  cannot  be 
made  to  support  the  jurisdiction  of  the  cir- 
cuit court  of  the  United  States  in  an  action 
for  an  injunction  against  a  tax.  Citizens' 
Bank  v.  Cannon,  164  U.  S.  319,  17  Sup.  Ct. 
Rep.  89,  41 :  451 
Cited  In  Holt  v.  Indiana  Mfg.  Co.   176  U.  S. 

72,  44  L.  ed.  377.  20  Sup.  Ct.  Rep.  272 
—Douglas  Co.  V.  Stone,  110  Fed.  815 — 
Pumell  V.  Page,  128  Fed.  498. 

4111.  An  order  granting  a  rehearing  at  a 
term  succeeding  that  in  which  the  decree 
was  rendered,  entered  as  of  the  term  in 
which  the  decree  was  rendered,  will  be  pre- 
sumed, in  aid  of  jurisdiction,  to  have  been 
actually  made  at  that  term.  Fowler  v. 
Equitable  Trust  Co.  141  U.  S.  384,  12  Sup. 
Ct  Rep.   1,  35:  788 

Federal  question. 

4112.  The  Supreme  Court  of  the  United 
States  cannot  indulge  in  presumptions  to 
supply  the  omission  from  the  record  of  ma- 
terial averments  which  would  show  that  a 
Federal  question  so  arose  as  to  give  it  ju- 
risdiction to  review  a  state  judgment. 
Downham  v.  Alexandria,  10  Wall.  173, 

19:  929 

4113.  The  Supreme  Court  is  bound  to  pre- 
sume that  when  a  question  as  to  the  con- 
struction of  the  Constitution  or  laws  of  a 
Ftate  arose  in  the  highest  court  of  a  state, 
it  was  thoroughly  considered  by  that  tribu- 
nal, and  that  the  decision  rendered  embodies 
its  deliberate  judgment  thereon.  Cross  v. 
Allen.  141  U.  S.  528,  12  Sup.  a.  Rep.  67, 

35:843 
Cited  in  San  Diego  Flnme  Co.  v.  Souther.  32 
C.  C.  A.  553,  61  U.  8.  A  pp.  134,  90  Fed. 
169 — Southern  R.  Co.  v.  North  Carolina  Corp. 
Commission,  09  Fed.  165— Manhattan  L. 
Ins.  Co.  V.  Albro,  62  C.  C.  A.  217,  127  Fed. 
285. 

4114.  Where  a  ease  has  been  decided  in 
ftn  inferior  court  of  a  state  on  a  single 
point  which  would  give  this  court  jurisdic- 
tion, it  will  not  be  presumed  here  that  the 
supreme  court  of  the  state  decided  it  on 
some  other  ground  not  found  in  the  record 
or  suggested  in  the  latter  court.  Keith  v. 
Clark,  97  U.  8.  464,  24:  1071 

4115.  Where  a  question  of  Federal  ju- 
risdiction, baaed  upon  a  conflict  between  the 
lawB  of  a  state  and  the  Federal  constitu- 
tion, is  presented,  it  will  be  presumed  in  the 

U.  B.  Dig.— 38. 


first  instance,  that  the  state  recognizes  as 
its  plain  duty,  an  amendment  to  the  Fed- 
eral Constitution,  from  the  time  of  its 
adoption  as  binding  on  all  of  its  citizens 
and  every  department  of  its  government. 
Neal  V.  Delaware,  103  U.  S.  370,  26:  567 
Cited  in  Defiance  Water  Co.  v.   Defiance,   191 

U.  8.  194,  48  L.  ed.  144,  24  Sup.  Ct.  Rep. 

63. 

3,  As  to  Pleadings, 

See  also  infra,  4695a. 

4116.  After  verdict,  every  assumpsit  in 
the  declaration  will  be  taken  as  an  express 
assumpsit.  Marine  Ins.  Co.  v.  Young,  1 
Cranch,  332,  2:  126 
Cited  in  Stlmpson  v.  Gilchrist,  1  Me.  206. 

4117.  An  allegation  in  an  answer  to  a  bill 
in  equity,  that  arbitrators  acted  justly  and 
fairly  and  with  due  consideration  of  the 
rights  of  the  parties,  and  denying  charges 
of  fraud,  corruption,  or  improper  conduct, 
must  be  presumed  to  be  true,  unless  other 
facts  are  admitted  from  which  such  charges 
are  a  necessary  or  legal  inference.  Burchell 
V.  Marsh,  17  How.  344,  15:  96 
died  In  Anderson  v.  Taylor,  41  Ga.  17. 

4118.  Where,  in  an  equity  case,  a  demur- 
rer is  filed  to  the  complaint,  and  an  answer 
is  subsequently  filed,  upon  which  the  parties 
proceed  to  a  hearing,  it  will  be  presumed  on 
appeal  that  the  demurrer  was  abandoned. 
Basey  v.  Gallagher,  20  Wall.  670,  22:  452 
Cited  In  Southern  R.  Co.  v.  Rhodes,  30  C.  C. 

A.  159,  68  U.  S.  App.  349,  86  Fed.  424. 

Amendment. 

4119.  An  amendment  of  the  pleadings  to 
support  the  judgment  will  be  presumed, 
where  it  appears  from  the  record  that  issues 
not  raised  by  the  pleadings,  but  decided  by 
the  court,  were  actually  litigated  by  the 
parties  at  the  trial.  Reynolds  v.  Stockton, 
140  U.  S.  254,  11  Sup.  Ct.  Rep.  773, 

35:  464 
DiaiinguUhed  In  Olipbant  v.  Bams,  146  N.  Y. 
238,  40  N.  E.  280. 

Cited  In  German  Sav.  ft  L.  Soc  v.  Tnll,  69  C. 
C.  A.  14,  136  Fed.  14 — Gates  v.  Newman, 
18  Ind.  App.  398,  46  N.  E.  654 — Harrlgan 
V.  Gilchrist,  121  Wis.  279,  90  N.  W.  909. 

Striking  out. 

4120.  This  court  will  not  presume  that  an 
order  striking  out  an  answer  constituting  a 
good  defense  whereupon  judgment  as  upon 
default  was  rendered  against  defendant,  was 
made  for  good  cause,  in  a  case  triable  by 
jury,  unless  the  record  shows  enough  to 
warrant  such  presumption.  Gamhart  v. 
United  States,  16  Wall.  162,  21 :  275 

4.  As  to  Evidence;  Depositions. 

4121.  The  parties  may  waive  testimony 
by  consent;  but  if  this  consent  does  not  ap- 
pear, it  cannot  be  presumed.  Conn  v.  Penn, 
5  Wheat.  424,  5:  125 

4122.  Where  part  of  the  evidence  in  tlie 
court  below  has  become  lost  or  mislaid, 
everything,  contained  in  it  is  presumed  to 
be  in  support  of  the  opinion  of  the  court  in 
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relation  to  it,  and  the  party  denying  that  it 
authorized  the  decision  must  prove  the  con- 
tents.    Carroll  v.  Peake,  1  Pet.  18,       7:  34 
Cited   in    Basrnell    ▼.    Broderlck.    13    Pet.    447, 
10  L.  ed.  240— United  States  v.  KHa:.  7  How. 
882,  12  L.  ed.  956 — Doe  ex  dem.  Barbarle  ▼ 
Eslava,  9  How.  444,  13  L.  ed.  201) — Conrad 
T.  Griffey,  11  How.  492,  13  L.  ed.  784— Unit- 
ed States  y.  Dunham,  21  Jjaw  Rep.  592,  Fed. 
Cas.   No.   16,006 — Harris  t.   Ferris,   18   Fla. 
100. 

4123.  Where,  before  the  final  submission 
of  the  case  to  the  jury,  irrelevant  evidence 
was  withdrawn,  and  they  were  instructed  to 
disregard  it,  an  exception  will  not  be  sus- 
tained. The  presumption  is  that  the  jury 
based  their  verdict  upon  legal  evidence  only. 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  451, 

^  26:  141 

Oited  In  Texas  ft  P.  R.  Co.  v.  Volk.  151  U.  S. 
77.  38  L.  ed.  80.  14  Sup.  Ct.  Rep.  239— 
Throckmorton  v.  Holt,  180  U.  8.  567,  45  L. 
ed.  671,  21  Sup.  Ct.  Rep.  474— Continental 
Ins.  Co.  v.  Insurance  Co.  2  C.  C.  A.  540,  1 
U.  S.  App.  201,  51  Fed.  889 — King  v.  Mc- 
Lean Asylum,  26  L.R.A.  708,  12  C.  C.  A. 
171.  21  U.  S.  App.  481,  64  Fed.  357— Tnbbs  ▼. 
United  States,  44  C.  C.  A.  361,  105  Fed.  63— 
Lazier  Gas  Engine  Co.  ▼.  DuBols,  65  C.  C.  A. 
176,  130  Fed.  838 — Carr  v.  State,  43  Ark. 
102 — Johnson  v.  State,  60  Ark.  48,  28  S.  W. 
792 — District  of  Columbia  ▼.  Wilcox,  4  App. 
D.  C.  122 — Throckmorton  ▼.  Holt,  12  App.  D. 
C.  583— Nelson  ▼.  Welch,  115  Ind.  272.  10 
N.  E.  634 — Staepard  v.  Goben,  142  Ind.  321, 
39  N.  E.  506 — Bullard  v.  Boston  &  M.  R. 
Co.  64  N.  H.  38,  10  Am.  St.  Rep.  367.  5 
Atl.  838 — Lewke  v.  Dry  Dock  B.  B.  &  B. 
R.  Co.  46  Hun,  286 — Palmer  v.  Delaware  A 
H.  Canal  Co.  46  Hun,  490— Holmes  v.  Mof- 
fat, 120  N.  Y.  163,  24  N.  E.  275— Dmry  ▼. 
Territory,  9  Okla.  412.  60  Pac.  101— Moore 
V.  Huntington,  31  W.  Va.  847,  8  S.  E.  512— 
State  v.  Hill,  52  W.  Va.  301,  43  S.  B.  160— 
Roonev  v.  Milwaukee  Chair  Co.  65  Wis.  400, 
27  N.  W.  24. 

Admission. 

4124.  If  evidence  in  the  nature  of  further 
proof  be  introduced,  and  no  formal  order  of 
objection  appear  on  the  record,  it  must  be 
presumed  to  have  been  done  by  consent,  and 
the  irregularity  is  waived.  The  Pizarro,  2 
Wheat.  227,  4:  226 
Cited  In  The  Carlos  F.  Roses,  177  U.  S.  678, 

44  L.  ed.  938,  20  Sup.  Ct.  Rep.  803. 

4126.*  An  exhibit,  so  marked,  and  found 
in  the  record,  must  be  deemed  to  have  been 
properly  introduced  in  evidence,  although 
there  is  no  memorandum  to  that  effect  in 
the  record.  Hoskin  v.  Fisher,  125  U.  S. 
217,  8  Sup.  Ct.  Rep.  834,  31:  759 

Cited    In    Clark    Thread    Co.    v.    Willlmantlc 

Linen  Co.  140  U.  S.  486,  35  L.  ed.  524,  11 

Sup.  Ct.  Rep.  846. 

4126.  After  judgment  in  favor  of  an  in- 
dorser  against  the  maker  of  a  promissory 
note,  on  a  declaration  that  the  plaintiff  had 
paid  the  note,  the  Supreme  Court  will  pre- 
sume that  the  note  must  have  been  nro- 
duced  on  the  trial.  Morgan  ▼.  Reintzel,  7 
Cranch,  273,  3:  340 
Cited  m  Roach  v.  Hullngs,  16  Pet.  326,  10  L. 

ed.  981— Morse  v.  BeftlowR,  7  N.  H.  569,  28 
Am.  Pec.  872. 

4127.  A  letter  found  in  the  record  as  part 


of  the  evidence  and  certified  by  the  deik  to 
have  been  filed  on  the  same  day  as  the  other 
exhibits,  where  the  record  does  not  show 
that  any  objection  was  taken  to  its  admis- 
sion  at  the  hearing  before  the  court,  must, 
under  rule  13  of  the  Supreme  Court  of  the 
Lnited  States,  be  deemed  to  have  been  ad- 
mitted by  consent.  Shields  v.  Hanburv 
(Hoyt  y.  Hanbury)  128  U.  S.  584,  9  Sup. 
Ct.  Rep.  176,  32:565 

4128.  Alleged  error  in  admitting  evidence 
will  not  be  presumed  to  have  been  injurious 
in  the  aibsence  of  a  bill  of  exceptions  dis- 
closing at  least  the  substance  of  the  evi- 
dence and  of  an  assignment  of  error.  Mur- 
ray V.  Louisiana,  163  U.  S.  101,  16  Sup.  Ct 
Rep.   990,  41:87 

Exclusion. 

4129.  Where  a  witness  has  been  rejected, 
the  court  will  be  presumed  to  have  acted 
correctly,  until  the  contrary  is  established. 
Philadelphia  A  T.  R.  Co.  v.  Stimpson,  14 
Pet.  448,  10:535 

4130.  It  is  incumbent  on  those  who  seek 
to  show  tiiat  the  examination  of  a  witness 
has  been  improperly  rejected  to  establish 
their  right  to  have  the  evidence  admitted; 
for  the  court  will  be  presumed  to  have  acted 
correctly  until  the  contrary  is  established. 
Philadelphia  &  T.  R.  Ck>.  ▼.  Stimpson,  14 
Pet.  448,  10:  535 

4131.  Where  the  trial  court  refused  to  ad- 
mit in  evidence  a  conversation  with  nlain- 
tiff*8  agent,  it  will  not  be  presumed  to  be  er- 
ror, unless  the  subject  of  the  conversation 
or  what  was  intended  to  be  proved  by  it 
appears.  Home  Benefit  Asso.  v.  Sargent, 
142  U.  S.  691,  12  Sup.  Ct.  Rep.  332, 

35:  1160 

4132.  The  Supreme  Court  of  tlic  United 
States  cannot  assume  that  the  ruling  of  the 
court  below  sustaining  an  objection  to  a 
model  as  evidence  was  incorrect,  where  this 
court  has  no  copy  or  description  of  the 
model,  and  the  -witness  who  produced  it  in 
the  court  below  did  not  swear  to  its  correct- 
ness or  that  it  would  illustrate  the  subject. 
Patriesk  v.  Graham,  132  U.  S.  627,  10  Sup. 
Ct.  Rep.  194,  33:  460 
Cited  In  Ladd  v.  Missouri  Coal  ft  Mln.  Co.  14 

CCA.  248,  32  U.  8.  App.  93,  66  Fed.  882 
— Dresser  v.  Canadian  P.  R.  Co.  53  C.  C. 
A.  563,  116  Fed.  286. 

Snfflcicncy. 

See  also  infra,  4935,  6384. 

4133.  For  the  purposes  of  examination  in 
this  court,  it  must  be  assumed  tha't  the  facU 
of  the  case  have  been  correctly  found  by  the 
jury.     Barreda  v.   Silsbee,  21   How.   146. 

^     ^  16: 88 

Johnston  v.  Jones.  1  Black,  209,  17:  117 
Gregg  V.  Moss,  14  Wall.  564,  20:  740 

Northwestern  Union  Packet  Co.  v.   McOue, 

17  Wall.  508,  21:705 

Cited  In  New  York  ft  T.  8.  8.  Co.  v.  Andersoo. 

1    C   C  A.  533,  1  U.  8.  App.   176,   50  Fed. 

465 — Northern  P.  B.   Co.  t.  Cbarlesa.  2  C. 

C.  A.  398,  7  U.  8.  App.  359,  61  Fed.  679— 

SlDRer  Mfg.   Co.  v.  Brill,  4  0.  C  A.  376,  I 

U.  S.  App.  601,  54  Fed.  882. 


APPEAL  AND  ERROR,  VIII.  d,  4. 


595 


41S4.  It  mtut  be  assumed  that  there  was 
evidence  tending  to  support  a  theory  stated 
by  the  court,  when  the  evidence  is  not  all 
shown  to  be  in  the  record.  Hansen  t.  Boyd, 
161  U.  S.  397,  16  Sup.  Ct  Rep.  571, 

40:  746 
Cited  In   McOutcheoo  t.   Hall   Capsule   Co.   41 

C.   C.   A.   496,   101    Fed.   548— Nashua   Sav. 

Bank    v.    Anglo-American     Land    Mortg.    & 

Agency  Co.  48  C.  C.  A.  17,  108  Fed.  766. 

4135.  It  will  be  presumed  on  appeal  that 
there  was  evidence  of  a  material  fact  where 
the  record  does  not  purport  to  contain  all 
the  evidence,  and  the  charge  of  the  court 
is  based  upon  the  idea  that  there  was  evi- 
dence to  so  to  the  jury  on  that  subject. 
Pound  v.  Turck,  95  U.  S.  459,  24:  525 
Cited  in  Gnlf,   C.  ft  8.  F.  R.   Co.  v.  Warllck. 

1  Ind.  Terr.  16,  35  8.  W.  235 — International 
k  6.  N.  R.  Co.  V.  Lehman,  30  Tex.  Civ.  App. 
4,  66  8.  W.  214 — McMechen  v.  McMechen, 
IT  W.  Va.  703,  41  Am.  Rep.  682->McKeI- 
vej  V.  Chesapeake  ft  O.  R.  Co.  86  W.  Ya. 
•16,  14  8.  B.  261. 

4136.  Where  a  bill  of  exoeptions  does  not 
purport  to  give  all  the  evidence,  this  court 
is  bound  to  presume  that  there  was  testi- 
mony which  justified  an  instruction  on  the 
facts.     Russell  v.   Ely,   2   Black,   575, 

17:258 
Cited  In  Tweed's  Case  (Flanders  v.  Tweed)  16 
Wall.  517,  21  L.  ed.  393— United  8tate8  v. 
Copper  Queen  Consol.  Min.  Co.  185  U.  8. 
4»8»  46  L.  ed.  1010.  22  Sup.  Ct.  Rep.  761— 
Skrewsbary  v.  Miller,  10  W.  Va.  126. 

4137.  Where  the  bill  of  exoeptions  does 
not  purport  to  contain  all  the  evidence  on 
the  trial,  nor  even  the  substance  of  it,  every 
presumption  is  in  favor  of  the  verdict  of  the 
jury,  and  that  it  was  supported  by  the  evi- 
dence. Gardner  v.  Baboock  (Providence  v. 
Babcock)  3  Wall.  240,  18:31 
Cited  in  Nashua  Sav.  Bank  v.  Anglo-Americtn 

Land,  Mort^.  &  Agency  Co.  189  U.  8.  231, 
47  L.  ed.  787,  23  Sap.  Ct.  Rep.  517 — Nashua 
8a V.  Bank  v.  Anglo-American  Land-Mortg.  ft 
Agency  Co.  48  C.  C.  A.  17.  108  BVd.  766. 

4138.  It  must  be  assumed  that  the  evi- 
dence supports  the  judgment  on  appeal  from 
a  territorial  court  in  which  there  is  no 
statement  of  facts  in  tiie  nature  of  a  special 
verdict  under  the  act  of  Ck>ngress  of 
April  7,  1874.  Cohn  v.  Daley,  174  U.  S. 
539,  19  Sup.  Ct.  Rep.  802,  43:  1077 

4139.  On  appeal  from  the  supreme  court 
of  a  territory,  if  there  is  no  finding  of  facts 
or  statement  of  facts  in  the  nature  of  a  spe- 
cial verdict,  it  must  be  assumed  that  the 
judgment  was  justified  by  the  evidence. 
Marshall  v.  BurUs,  172  U.  S.  630,  19  Sup. 
Ct  Rep.  290,  43:  579 
Cited  In  Cohn  v.  Daley,  174  V.  8.  544,  43  L. 

ed.  1079,  19  Sup.  Ct.  Rep.  802 — Thompson 
T.  Ferry,  180  U.  8.  484',  45  L.  ed.  683,  21 
Bop.  Ct.  Rep.  453. 

4140.  It  must  be  assumed  that  there  was 
sufficient  evidence  to  warrant  the  court  be- 
hyw  in  permitting  the  jury  to  decide  upon 
the  evidence  where  there  was  no  motion  to 
direct  a  verdict,  but  both  parties  agreed  to 


submit  the  issues  of  fact  to  the  jury.  Han- 
sen V.  Boyd,  161  U.  S.  397,  16  Sup.  Ct.  Rep. 
571,  40:  7*S 

4141.  Where  there  is  no  special  finding  of 
facts  upon  the  question  of  title  in  ejectment, 
the  Supreme  Court  will  assume  that  the  evi- 
dence authorized  the  finding  as  to  the  par- 
ticular premises  awarded  to  plaintiff,  who 
cannot  complain  that  judgment  was  not 
rendered  for  him  for  the  part  not  shown  to 
Delong  to  him.  Morgan  v.  Eggers,  127  U.  S. 
63,  8  Sup.  Ct  Rep.  1041,  32:  56 

4142.  The  evidence  will  be  assumed  to  sus- 
tain the  judgment,  and  the  judgment  will  be 
affirmed  by  the  Supreme  Court  of  the  Uni- 
ted States,  on  appeal  from  the  judgment  of 
a  territorial  court,  in  the  absence  of  any  er- 
rors assigned  on  exceptions  to  rulings  on 
the  admission  or  rejection  of  testimony, 
where  the  supreme  court  of  the  territory 
merely  sets  forth  in  its  opinion  the  facts 
on  which  it  proceeds,  but  there  are  no  spe- 
cific findings  as  such.  Thompson  v.  Ferry, 
180  U.  8.  484,  21  Sup.  Ct.  Rep.  453, 

46:633 

4143.  The  court  will  presume  that  more 
evidence  was  offered  to  show  jurisdiction 
in  the  circuit  court  than  appears  on  the 
record,  when  judgment  has  been  entered  and 
review  thereof  sought  only  by  motion  at  a 
subsequent  term.  Bank  of  United  States  v. 
Mobs,  6  How.  31,  12:  331 

4144.  Where  material  dates  are  left  blank 
in  the  declaration,  if  the  defendant  pleads 
and  goes  to  trial,  the  presumption  is  that 
the  proof  supplied  the  defect.  Stockton  v. 
Bishop,  4  How.  155,  11:918 
Cited  in  Townsend  v.  Jemison,  7  How.  719,  12 

L.  ed.  885 — Phillips  ft  C.  Constr.  Co.  v.  Sey- 
mour, 91  U.  8.  636,  23  L  ed.  845— Frleden- 
steln  V.  United  States,  125  U.  S.  232,  31  L. 
ed.  740,  8  Sup.  Ct  Rep.  838 — Fowler  v. 
Equitable  Trust  Co.  141  U.  8.  394,  35  L.  ed. 
788.  12  Sup.  Ct  Rep.  1 — Bowden  v.  Burn- 
ham,  8  C.  C.  A.  251,  19  U.  S.  App.  448,  50 
Fed.  765 — Osborne  v.  Altschul,  35  C.  C.  A. 
356,  93  Fed.  383— Railway  Offlcitls'  ft  Em- 
ployes' Accl.  Asso.  V.  Wilson,  40  C.  C.  A. 
418,  100  Fed.  370— McDonald  v.  Nebraska, 
41  C.  C.  A.  284,  101  Fed.  177— Hazen  v. 
Reed,  SO  Mich.  332— Sewall's  Falls  Bridge 
V.  Fisk,  23  N.  H.  182 — Paullison  v.  Halsey, 
38  N.  J.  L.  494. 

4145.  Where  the  authenticity  of  the  deed, 
which  was  an  important  exhibit,  was  in 
issue  in  the  court  below,  this  court  will  not 
presume  that  any  other  proof  of  its  execu- 
tion was  given  than  what  appears  on  the 
record.  Drummond  v.  Magruder,  9  Cranch, 
122,  3:677 
Cited  in  Kerr  v.  Watts.  6  Wheat  562,  6  L. 

ed.  831. 

4146.  An  averment  that  a  note  was  pay- 
able at  a  certain  bank,  when  the  note 
proved  does  not  state  any  place  of  payment, 
will,  after  judgment  Uiereon,  be  presumed  to 
have  been  supported  by  proof  of  a  parol 
agreement   as    to    such    place   of    payment. 
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Pearson  v.  Bank  of  the  MetropoltB,  1  Pet. 
S9,  7:  65 

Cited  in  Munchtfl  ▼.  Mnnchow,  06  Mo.  App. 
655,  70  S.  W.  386. 

4147.  Where  nothing  appears  on  the  face 
of  the  record  showing  on  what  evidence  a 
warrant  of  arrest  by  the  House  of  Repre- 
sentatives was  issued,  this  court  will  not 
presume  it  would  have  been  issued  without 
establishing  the  fact  charged,  although  no 
evidence  appears.  Anderson  v.  Dunn,  6 
Wheat.  204,  5:  242 

4148.  In  a  Mexican  land  claim,  where  the 
preliminary  proceedings  are  preserved  in 
the  archives,  the  proof  of  the  signatures  of 
tlie  grantor  and  attesting  secretary  will,  on 
appeal,  be  deemed  sufficient.  United  States 
V.  Yorba,  1  Wall.  412,  17:  635 

Taking:  of  deposition. 

See  also  Depositions,  61. 

4149.  A  commission  having  been  issued  by 
the  clerk  of  the  circuit  court  to  take  further 
evidence,  after  the  appeal  to  this  court,  and 
both  parties  having  united  in  its  execution, 
it  will  be  presumed  that  the  proper  order 
had  been  entered;  if  not,  the  objection  was 
waived.     Rich  v.  Lambert,  12  How.  347, 

13:  1017 

Cited  in  Shotte  ▼.  Thompson,  15  Wall.  161,  21 

L.  ed.  126 — ^Howard  v.  Stillwell  ft  B.   Mfg. 

Co.  130  U.  S.  205,  35  L.  ed.  150,   11  Sap. 

Ct.  Bep.  500. 


5.  As  to  InstrwsHons, 

4150.  Error  in  the  instructions  of  the 
court  cannot  be  presumed,  but  must  be  af- 
firmatively shown.  Wiggins  v.  Burkham, 
10  Wall.  129,  19:  884 

4151.  The  Supreme  Court  will  assume 
that  there  was  evidence  tending  to  show 
the  facts  set  out  in  the  charge  of  the  court 
to  the  jury,  where  the  charge  is  not  in  con- 
flict with  the  evidence  so  far  as  it  is  detailed 
in  the  bill  of  exceptions.  Potter  v.  Third 
Nat.  Bank,  102  U.  S.  163,  26:  111 

4152.  The  Supreme  Court  is  bound  to  pre- 
sume that,  in  "full  instructions"  which  the 
record  states  were  "given  to  the  jury,"  and 
not  contained  in  the  bill,  because  no  objec- 
tion was  made  to  them,  the  court  performed 
its  duty  correctly.  Reed  v.  Proprietors  of 
Locks  &,  Canals,  8  How.  274,  12:  1077 
Cited  in  Aurora  v.  West,  7  Wall.  93,  19  L.  ed. 

46— Smith  V.  McCool,    16  Wall.   561,   21   L. 
ed.  325. 

4153.  Where  the  record  does  not  contain 
all  the  instructions,  it  is  to  be  assumed 
that  any  others  needed  were  given.  Ben- 
nett V.  Harkrader,  158  U.  S.  441,  15  Sup.  Ct. 
Rep.  863.  39:  1046 
Cited  \n  Northern  P.  R.  Co.  v.  Krohne,  20  C. 

0.  A.  679,  56  U.  S.  App.  593,  86  Fed.  235. 

4154.  When  the  record  does  not  contain 
the  instructions  given  by  the  trial  court,  it 
is  to  be  presumed  that  they  covered  de- 
fendant's requests  so  far  as  those  requests 


stated  the  law  correctly.    Andrews  v.  United 
States,  162  U.  S.  420,  16  Sup.  Ct.  Rep.  79S, 

40:1023 
Cited  In   Chapman   v.   Reynolds,  23   C.  C  A. 
168,  33  U.  S.  App.  686.  77  Fed.  276— North- 
ern P.   R.  Co.  V.  Tynan,   56  G.  G.  A.  198, 
119  Fed.  294. 

4155.  The  Supreme  Court  of  the  United 
States  will  presume  on  appeal  that  the  law 
was  fully  given  by  the  court  to  the  jury, 
where  the  charge  is  not  in  the  record,  and 
that  it  was  correctly  stated,  where  plaintiff 
in  error  took  no  exceptions  to  it.  Reagan 
v.  Aiken,  138  U.  S.  109,  11  Sup.  Ct.  Rep. 
283,  34:892 
Cited  in  Andrews  v.  United  SUtes,  162  U.  8. 

425.  40  L.  ed.  1025.  16  Sup.  Ct.  Rep.  708— 
Edge  Moor  Bridge  Works  v.  Fields,  7  C.  C. 
A.  152,  8  U.  S.  App.  449,  58  Fed.  174— 
Blake  v.  United  States,  18  C.  C.  A.  118,  Z2 
U.  S.  App.  876,  71  Fed.  287 — Columbus 
Constr.  Co.  v.  Crane  Co.  41  C.  C.  A.  191. 
101  Fed.  67 — Northern  P.  R.  Co.  v.  Tynan. 
50  C.  C.  A.  198,  119  Fed.  294— Straaburger 
V.  Dodge,  12  App.  D.  C.  49. 

4156.  The  presumption  in  favor  of  the 
rulings  of  the  trial  court  in  instructing  that 
there  was  a  failure  to  prove  title  must  pre- 
vail, unless  the  record  affirmatively  shows 
that  the  title  was  in  fact  proved.  Corinne 
Mill,  Canal  &  Stock  Co.  v.  Johnson,  156 
U.  S.  574,  15  Sup.  Ct.  Rep.  409,       39:  537 

4157.  An  appellate  court  cannot  assume 
that  an  amended  instruction  was  not  taken 
out  by  the  jury  when  it  retired,  in  the  ab- 
sence of  any  statement  to  that  effect  in  the 
record.  Cunninghani  v.  Springer,  204  U.  S. 
647,  27  Sup.  Ct.  Rep.  301,  51 :  662 

4158.  In  an  action  for  nonperformance  of 
contract  of  sale,  there  is  a  presumption  that 
the  judge  instructed  the  jury  that,  when  the 
demand  was  made,  a  proper  tender  of  pricv 
was  also  made,  unless  waived  by  the  othtT 
party,  where  no  exception  was  taken  and 
spread  on  the  record, — especially  where  such 
tender  or  readiness  thereto  was  averred  in 
the  declaration,  and  is  also  recognized  in  thr 
state  laws.     Barrow  y.  Reab,  9   How.  366, 

13:  177 

« 
6.  As   to   FindingSf    Verdictf    or  Judg* 

nmntm 

As  to  Sufficiency  of  Evidence  to  Sustain,  see 

supra,  4133-4148. 
See  also  supra,  2306. 

4159.  The  conclusions  of  the  master  in 
matters  of  fact  have  every  reasonable  pre- 
sumption in  their  favor,  and  are  not  to  be 
set  aside  or  modified  unless  there  clearly  ap- 
pears to  have  been  error  or  mistake  on  his 
part.  Callaghan  v.  Myers,  128  U.  S.  617. 
9  Sup.  Ct.  Rep.  177,  32:  547 
Cited  in  Klmberlj  v.  Anna,  129  U.  8.  524,  32 

L.  ed.  768.  9  Sup.  Ct.  Rep.  355 — Camden 
V.  Stuart,  144  U.  S.  119,  36  L.  ed.  368.  12 
Sup.  Ct.  Rep.  5S5 — Henry  v.  Travelera'  Ina. 
Co.  42  Fed.  304— Keep  y.  Fuller,  42  Fed. 
897 — Metropolitan  Nat.  Bank  v.  Rofireni.  ti 
CCA.  670,  3  U.  8.  App.  406,  53  Fed.  779 
— Central  Trust  Co.  v.  Wabaab,  St.  L.  ft  P. 
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B.  Co.  57  Fed.  445 — Clyde  v.   Richmond  A 

D.  B.  Co.   59  Fed.   309— The   Cayuga,   8   C. 

C.  A.  193.  16  U.  8.  App.  577.  59  Fed.  488— 
—The  Elton,  31  C.  C.  A.  498,  42  U.  8.  App. 
«86.  83  Fed.  520— Fidelity  ft  C.  Co.  ▼.  St. 
Matthews  Sav.  Bank,  44  C'  C.  A.  228.  104 
Fed.  861— The  Gertrude,  112  Fed.  448— 
Ferguson  Contracting  Co.  ▼.  Manhattan 
Trust  Co.  65  C.  C.  A.  530,  118  Fed.  792— 
Chauncey  ▼.  Dylce  Bros.  65  C.  C.  A.  509, 
119  Fed.  21 — Smith  V.  American  Bonding 
ft  T.  Co.  12  App.  D.  C.  198— Holt  v.  Silver, 
160  Maa&  456,  48  N.  E.  837— Medler  y. 
Albuquerque  Hotel  ft  Opera  House  Co.  0  N. 
M.  340,  28  Pac.  651— Hullngs  t.  Hullngs 
Lumber  Co.  38  W.  Va.  370,  18  8.  E.  620— 
Hartman  t.  Evans,  38  W.  Va.  077,  18  8.  E. 
810— Cann  ▼.  Cann,  40  W.  Va.  152,  20   8. 

E.  910. 

4160.  Where  the  jury  did  not  find  con- 
trary to  the  instruction  of  the  court,  the 
presumption  is  that  they  followed  it. 
Gregory  v.  Morris,  96  U.  S.  619,       24:  740 

4161.  Where  the  declaration  alleges  a 
pamership,  and  a  general  verdict  is  found, 
the  jury  is  presumed  to  have  found  the  fact 
in  the  afiirmative.  Murphy  v.  Stewart.  2 
How.  263,  11:261 

4162.  In  a  proceeding  kindred  to  an  ad- 
mirality  proceeding  in  rem,  a  plea  of  former 
conviction  is  held  to  have  heen  put  in  is- 
sue without  a  reply  or  replication  to  the  an- 
swer; and  the  issue  of  tact  thus  raised  is 
held  to  have  been  found  against  the  claim- 
ant by  the  general  verdict,  there  having 
been  no  demurrer  to  the  answer  or  bill  of 
exceptions  raising  specific  questions.  Cof- 
fey  v.   United   States,    116    U.    S.    427, 

29:  681 

Cited  In  Frledensteln  v.  United  States,  125  U. 

8.  230,  31  L.  cd.  740.  8  Sup.   Ct.  Rep.  838. 

4163.  A  referee  appointed  by  the  court 
on  stipulation  of  the  parties,  to  hear  and 
determine  all  the  issues,  and  not  required, 
either  by  the  stipulation  or  by  the  order, 
to  report  his  findings  upon  the  several  is- 
sues, may  report  simply  the  result  of  his 
findings,  and,  in  the  absence  of  evidence  to 
the  contrary,  the  presumption  is  that  he 
determined  all  the  issues.  Hecker  v.  Fowler, 
2  Wall.  123,  17:  759 
Cited  In   Fourth   Nat.   Bank  v.   Nejhardt.    i:i 

Blatchf.  394.  Fed.  Cas.  No.  4,991 — Bancroft 
T.  GroTer,  23  Wis.  467,  99  Am.  Dec.  195. 

4164.  When  the  facta  found  furnish  con- 
clusive proof  of  negligence,  it  may  be  re- 
^rded  as  properly  found  amongst  the  con- 
clusions of  law  as  a  legal  inference  from 
those  facts.  The  Belgenland  v.  Jensen 
(The  Belgenland)  114  U.  S.  355,  5  Sup.  Ct. 
Rep.  860,  29:  152 

4165.  Having  heard  and  considered  evi* 
dence,  it  must  be  presumed  the  court  found 
that  the  property  belonged  to  a  person  en- 
gaged in  the  Rebellion.  United  States  v. 
Clarke    (Confiscation   Cases)    20    Wall.    92, 

22:  320 

4166.  Where  the  finding  was  in  fact  and 
in  le^I  effect  for  only  part  of  the  premises 
inTolved  in  ejectment  and  the  court  is 
bound  to  Aflume  from  the  record  that  that 


part  is  embraced  in  tlie  description  given 
in  the  complaint,  the  judgment  for  that 
part  will  be  afifirmed.  Morgan  v.  Eggers, 
127  U.  S.  63,  8  Sup.  Ct.  Rep.  1041,    32:  56 

4167.  If  it  was  necessary  for  a  trustee  in 
bankruptcy  to  represent  judgment  as  well 
as  simple  contract  creditors  when  attack- 
ing the  validity  of  a  chattel  mortgage  given 
by  the  bankrupt,  it  will  be  presumed,  on  a 
writ  of  error  from  the  Federal  Supreme  Court 
to  review  a  judgment  of  a  state  court  set- 
ting aside  the  mortgage  as  in  fraud  of  cred- 
itors, that  the  trial  court,  in  passing  upon 
all  the  evidence,  found  that  he  did  represent 
both  classes  of  creditors,  where  the  record 
shows  that  the  entire  record  of  the  pro- 
ceedings in  the  bankruptcy  court  though  not 
returned  to  the  Federal  Supreme  Court,  was 
in  evidence  before  the  trial  court.  Frank  v. 
Vollkommer,  205  U.  S.  521,  27  Sup.  Ct.  Rep. 
596,  51:9t1 

7,  Aa  to  Records  and  Proceedings  on 

Appeal, 

See  also  supra,  2264-^2266,  3343. 

4168.  Tlie  appellate  court  will  presume 
that  the  court  below  had  sufiiicient  facts 
before  it  to  justify  the  record,  where  the 
record  itself  is  silent.  Thompson  v.  Tolmie, 
2  Pet.  157.  7:  381 
Cited  In  Gi'l}?non  v.  Astor,  2  How.  339,  11  L. 

ed.  291 — Noble  v.  Union  River  Logging  R. 
Co.  147  U.  S.  174,  87  L.  ed.  126,  13  Sup. 
Ct.  Rep.  27l — Thompson  v.  Phillips,  Baldw. 
272,  Fed.  Cas.  No.  13,974— Re  Wilson,  18 
Fed.  :n— McOehee  v.  Wllklns,  31  Fla.  86. 
12  So.  228— Muncey  v.  Joest,  74  Ind.  412— 
Kupfor  v.  Sponhorst,  1  Kan.  81 — Blanchard 
V.  Webster.  62  N.  H.  408 — Glover  v.  RulBn, 
6  Ohio.  270— Plllsbury  v.  Cade,  9  Ohio,  120 
— Nelll  V.  Kuhn,  15  Pa.  Co.  Ct.  566— Dancy 
V  Strickllnge,  15  Tox.  559,  65  Am.  Dec.  179 
— Alexander  v.  Maverick,  18  Tex.  194,  67 
Am.  Dec.  093 — Shadrack  v.  Woolfolk,  82 
Gratt.  709. 

4169.  Where  no  argument  has  been  sub- 
mitted for  the  plaintiff  in  error,  the  court 
infers  that  the  exceptions  have  been  aban- 
doned. Duvall  V.  United  States,  154  U.  S. 
548  Appx.  and   14   Sup.  Ct.  Rep.   1162, 

18:  252 

Certiflcate. 

4170.  A  certificate  by  the  presiding  judge 
of  a  state  court,  that  one  of  the  questions 
mentioned  in  the  judiciary  act,  §  25,  was  de- 
cided in  the  case,  etc.,  will  be  presumed  to 
have  been  made  by  authority  of  the  court. 
Armstrong  v.  Athens  County,  16  Pet.  281, 

10:  965 
Cited  In  Gulf  &  8.  I.  R.  Co.  v.  Hewes,  188  U. 
S.  69,  46  L.  ed.  88,  22  Sup.  Ct.  Rep.  26 — 
Dunham  v.  Presby,  121  Mass.  349. 

Parties. 

4171.  Where  the  writ  of  error  gives  all 
the  names  of  the  parties  as  they  are  found 
in  the  record,  this  court  is  not  at  liberty 
to  indulge  the  presumption  that  there  were 
others  who  were  parties,  and  dismiss  the 
writ  because  they  are  not  named  therein. 
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Gumbel  ▼.  Pitkin,  113  U.  S.  545,  5  Sup. 
Ct.  I^ep.  616.  28:  1128 

Cited  in  Walton  ▼.  MarietU  CUfiir  Co.  157  U. 

8.  347,  30  L.  ed.  727,  15  Sup.  Ct.  Sep.  626 

—The  Natches,  27  Fed.  310. 

Allowance  of  appeal. 

4172.  Where  the  appeal  was  prayed  and 
subsequently  the  appeal  bond  was  filed  in 
the  lower  court  and  approved  by  one  of  the 
judges  thereof  it  may  properly  be  inferred 
that  an  appeal  was  actually  allowed.  Wash- 
ington, G.  &  A.  R.  Co.  y.  Washington 
(Washington,  G.  ft  A.  R.  Co.  ▼.  Bradley)  7 
Wall.  575,  t9:274 

Security. 

4173.  The  bond  required  where  a  writ  of 
error  is  not  a  supersedeas  will  be  presumed 
to  have  been  sufficient  if  nothing  to  the  con- 
trary appears  in  the  record.  French  v. 
Shoemaker,  12  Wall.  86,  20:  270 
Oited  In  Jerome  v.  McCarter,  21  Wall.  31,  22 

L.  ed.  617 — Omaha  Hotel  Co.  v.  Konntze, 
107  U.  8.  889.  27  L.  ed.  618,  2  Sup.  Ct.  Rep. 
911~Morrln  v.  Lawler,  91  Fed  694— Rich- 
ardson V.  Richardson,  82  Mich.  307,  46  N. 
W.  670 — Rose  v.  Richmond  Min.  Co.  17  Nev. 
77,  27  Pac.  1116. 

4174.  A  writ  of  error  to  a  state  court  is 
not  void  because  it  does  not  affirmatively 
appear  that  the  judge  who  granted  the  writ 
of  error  took  the  bond  required  by  the  ju- 
dinitry  act  of  September  24,  1789,  §  22, 
,on  signing  the  same,  as  this  provision  is 
iiivtbij'  diiectory,  and  he  will  be  presumed 
to  have  obeyed  the  injunction  of  that  act 
unless  the  contrary  appears.  Martin  v. 
Hunter,  1  Wheat.  804,  4:  97 

Citation. 

See  also  supra,  2993. 

4175.  It  will  be  presumed  that  a  judge 
who  signs  an  allowance  of  a  writ  of  error 
and  a  citation  as  presiding  judge  of  the 
supreme  court  of  a  state  was  such  presid- 
ing judge  at  the  time  of  signing.  Butler  v. 
Oage,  138  U.  S.  52,  11  Sup.  Ct.  Rep.  235, 

84:869 
Cited  In  Havnor  v.  New  York,  170  U.  8.  411. 
42  L.  ed.  1088,  18  Sup.  Ct.  Rep.  631. 

4176.  It  is  presumed,  until  the  contrary 
appears,  that  every  judge  who  signs  a  ci- 
tation has  obeyed  the  injunctions  of  the 
judiciary  act.  Martin  ▼.  Hunter,  1  Wheat. 
304,  4: 97 

Bill  of  excseptlons. 

4177.  The  testimony  contained  in  a  cer- 
tificate from  a  circuit  court  of  appeals  of 
the  United  States,  and  recited  to  have  been 
given  on  the  trial  of  an  action  at  law  in  the 
court  below,  will  be  assumed  to  have  been 
preserved  in  a  bill  of  exceptions  which 
formed  part  of  the  transcript  of  record 
filed  in  the  circuit  court  of  appeals  on  the 
writ  of  error  from  that  court  to  the  court  be- 
low. Sun  Printing  &  Pub.  Asso.  v.  Edwards, 
194  U.  S.   377,  24   Sup.  a.  Rep.   696, 

48:  1027 

4178.  Where  a  bill  of  exceptions  signed 
during  the  term  purports  to  contain  what 
transpired  during  the  trial,  it  will  be  as- 


sumed that  all  things  thereiii  stated  took 
place  at  the  trial,  unless  the  contrary  is 
therein  stated.  New  Orleans  &  N.  E.  R.  Go. 
V.  Jopes,  142  U.  S.  18,  12  Sup.  Ct  Rep.  109» 

&i  919 

4179.  Where  a  bill  of  exceptions  appears 
to  have  been  regularly  signed  during  tern, 
the  court  cannot  presume  against  the  reeonL 
United  SUtes  v.  Hodge,  6  How.  279, 

12:4S7 

4179a.  A  bill  of  exceptions  is  concluaiTe 
on  the  Supreme  Court,  as  to  evidence  gives 
on  the  trial  and  the  court  cannot  preaume 
or  suspect  that  any  material  part  of  the 
evidence  is  omitted.  Bingham  v.  Oabbot,  S 
Dall.  19  1*  491 

Cited  in'  Gladden  v.  State,  12  Fla.  573— Sloan 

V.  Territory,  6  N.  M.  86,  27  l>ac.  416. 

4180.  Where  the  absence  of  the  signature 
of  the  judge  of  the  court  to  the  bill  of  ex- 
ceptions is  not  made  the  subject  of  objection 
by  the  parties,  it  will  be  inferred  that  its 
omission  was  a  mere  clerical  error.  Christy 
V.  Pridgeon,  4  WalL  196,  18:  322 

4181.  Where  a  bill  of  exceptions  is  signed 
by  the  district  judge  alone,  it  will  be  as 
sumed  that  the  trial  was  had  before*  him 
alone,  if  it  does  not  appear  that  other 
judges  were  present  at  the  trial.  Cooke  v. 
Avery,  147  U.  S.  875,  13  Sup.  Ct.  Rep.  340, 

37:  209 

S.  MUceUaneous. 


Consent  of  Corporation  to  Appearance, 

Appearance,  13. 
Correctness   of  Allowance  to  Receiver, 

Receivers,  196. 
See  also  infra,  4523,  4627. 


4182.  It  will  be  presumed  that  the  court 
below  properly  construed  its  own  rules,  in 
the  absence  from  the  record  of  the  rules 
themselves,  when  it  struck  from  the  files 
pleas  of  the  statute  of  limitations  on  the 
ground  that  they  were  not  filed  in  time. 
Washington,  A.  &  G.  Steam  Packet  Co.  ▼. 
Sickles  use  of  Mattingly,  19  Wall.  611, 

22:203 

4183.  The  state  tribunals  are  presumed  to 
do  their  duty,  and  this  court  will  not  dis- 
turb their  decisions,  even  on  matters  oon* 
nected  with  the  general  government,  un- 
less very  manifestly  improper  or  erroneoaa. 
Doe  ex  dem.  Barbaric  v.  Eslava,  9  How. 
421,  13: 


4184.  Where   specific   objection    that    the 

i'ury  were  sworn  to  try,  and,  in  fact,  tried, 
lut  one  of  two  issues,  is  made  for  the  first 
time  in  the  Supreme  Court,  and  there  is  no 
bill  of  exceptions  showing  to  what  point  the 
evidence  is  directed,  it  will  be  assumed  that 
all  the  issues  were  tried  which  were  pre- 
sented or  which  thie  parties  desired  should 
be  disposed  of.  Brooklyn  v.  JEUul  L.  Ina. 
Co.  99  U.  S.  362,  25:  416 


4185.  A  judgment  is  presumed 
upon  the  parties  in  the  state  where 
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deredy  where  the  defendant  had  full  notice. 
Mills  y.  Durjee,  7   Cranch,  481,         3:411 

4186.  A  judgment  against  an  executor  in 
an  action  of  ejectment  for  eosts  de  ^onis 
pnpnis  will  i>e  presumed  eorxeet,  and  that 
he  was  a  party  in  interest  as  an  indiyidual, 
where  nothing  is  shown  to  the  contrary, 
BagneU  v.  Broderick,  13  Pet.  436,      10:  235 

4187.  Where  the  parties  have  stipulated 
that  the  cause  was  transferred  from  the 
state  to  the  circuit  court  in  accordance  with 
the  statute,  and' that  all  the  original  files 
in  the  cause  were  destroyed  by  fire,  and  both 
the  court  and  the  parties  accepted  the  trans- 
fer, an  appellate  court  will  presume  that 
the  files  did  contain  conclusive  evidence  of 
the  existence  of  the  jurisdictional  facts. 
PitUburgh,  C.  &  St.  L.  R.  Co.  v.  Ramsey,  22 
Wall.  322,  22:  823 

4188.  A  surrender  of  the  duplicate  receipt 
required  by  the  act  of  Congress  of  June 
16, 1880  (21  Stat,  at  L.  287,  chap.  244,  U.  8. 
Comp.  Stat  1901,  p.  1415),  §  2,  as  a  condi- 
tion of  the  repayment  of  the  purchase  price 
where  an  entry  of  public  land  has  been  can- 
celed for  conflict  will  be  presumed  from  a 
finding  that  the  Secretary  of  the  Interior 
ordered  repayment  "on  the  relinquishment 
by  the  claimants  of  all  claim  to  the  land 
so  canceled,"  and  a  further  finding  that  the 
relinquishment  was  made  "as  required  by 
rules  and  regulations  of  the  Land  Office." 
United  States  v.  Commonwealth  Title  Ins. 
ft  T.  Co.  193  U.  S.  651,  24  Sup.  Ct.  Rep. 
546,  48: 830 

4189.  An  allowance  for  services  by  a  dis- 
trict attorney  in  the  circuit  court  of  appeals, 
made  by  the  Attorney  General,  is  deemed  on 
Appeal  to  have  been  made  in  such  a  way 
SB  to  entitle  him  to  payment,  where  there 
is  a  general  finding  of  the  allowance,  with- 
out showing  the  form  of  it,  and  there  is  no 
assignment  of  error  raising  a  question  as  to 
the  sufiicieney  of  any  certificate.  United 
SUtes  V.  Winston,  170  U.  S.  522,  18  Sup. 
a.  Rep.  701,  42:  1130 
United  SUtes  v.  Garter,    170    U.    8.    527, 

18  Sup.  Ct.  Rep.  703,  42:  1133 

4190.  It  will  be  presumed  on  appeal, 
where  the  record  does  not  show  on  what  di- 
rision  of  a  railroad  certain  supplies  fur- 
nished a  receiver  thereof  during  foreclosure 
proceedings  were  used,  that  the  court  be- 
ow  did  not  err  in  directing  payment  for  them 
to  he  made  out  of  the  fund  arising  from 
the  sale  of  the  main  line  of  the  road. 
Knedand  v.  Bass  Foundry  ft  Mach.  Works, 
140  U.  S.  592,  11  Sup.  Ct.  Rep.  857,    35:  543 

4191.  Where,  in  cases  of  collision,  it  ap- 
pears that  signals  were  exchanged  as  re- 
quired by  rule  2  of  the  board  of 
npenrising  inspectors  of  steam  vessels, 
tnd  the  question  of  distance  between  the 
the  vessels  at  the  time  of  such  exchange  of 
^gnals  is  not  raised  in  the  court  below, 
it  will  be  presumed  to  have  been  at  the 
proper  distance,  as  nothing  appears  to  the  | 
contrary.     The   Charles   Morgan   ▼.  Kouns 


(The  Charles  Morgan)  115  U.  S.  69,  5  Sup. 
Ct.  Rep.  1172,  29:  316 

4192.  It  will  be  presumed  that  the  amount 
of  excess  over  $10,  illegally  taken  by  a  pen- 
sion attorney,  was  in  fact  unknown  to  the 
grand  jury,  if  not  stated  in  the  indictment. 
Frisbie  v.  United  SUtes,  157  U.  S.  160,  15 
Sup.  Ct.  Rep.  586,  39:  657 
Cited  in   Jewett  v.   United   States,   53   L.B.A. 

680,  41  C.  C.  A.  93,  100  Fed.  837— Foerster 
V.  United  SUtes,  M  C.  C.  A.  212,  116  Fed. 
862. 

ConBtitntion  of  court. 

4193.  A  circuit  court  held  by  a  justice  of 
the  Supreme  Court  alone  is  presumed  to  be 
properly  constituted,  although  the  record 
states  no  reason  why  the  district  judge,  be- 
ing present,  did  not  sit  in  the  cause.  Bing- 
ham V.  Cabbot,  3  Dall.  19,  1:491 
Cited  In  The  Moslem,  Olcott,   378,   Fed.   Cas. 

'      No.  9,876— Watklns  v.  Mooney,  114  Ky.  652, 
71  S.  W.  622. 

A»  to  rulings  generally. 

4194.  A  party  who  asserts  that  a  right 
or  title  set  up  by  him  under  the  general 
government,  its  Constitution,  treaties,  or 
laws,*was  improperly  overruled  in  the  lower 
court,  has  the  burden  of  esUblishing  such 
fact.  Doe  ex  dem.  Barbarie  v.  Eslava,  9 
How.    421,  13:  200 

4195.  Where  usury  is  not  set  up,  and  no 
objection  was  taken  to  the  rulings  of  the 
court  below  allowing  interest,  it  must 
be  presumed  that  the  court  decided  cor- 
rectly.    Newell  V.  Nixon,  4  Wall.  572, 

18:305 
Cited  in  Paddock  v.  Fish,  10  Fed.  128. 

4196.  Where  the  court  rules  that  damages 
to  a  building  from  the  construction  of  an 
elevated  railroad  may  be  recovered  to  the 
time  of  trial,  and  neither  party  exoepU 
to  the  ruling,  both  parties  must  be  pre- 
sumed to  have  assented  to  it.  New  York 
Elev.  R.  Co.  V.  Fifth  Nat.  Bank,  135  U.  S. 
432,  10  Sup.  a.  Rep.  743,  34:  231 

4197.  A  general  sUtement  in  the  record 
that  an  exception  to  the  commissioner's 
report,  taken  on  the  ground  that  it  was 
contrary  to  the  evidence,  was  overruled, 
does  not  warrant  the  conclusion  that  it 
was  overruled  for  defect  or  insufHciency  in 
point  of  form.  It  will  be  presumed  that  the 
court  below  overruled  it  on  the  merits,  or, 
in  other  words,  decided  that  the  report  was 
not  contrary  to  the  evidence.  Withers  v. 
Withers,   8   Pet.   355,  8:972 

Dismissal  or  nonsuit. 

4196.  The  Supreme  Court  will  presume  a 
judgment  of  dismissal  to  have  been  upon  the 
merits  where  costs  were  allowed,  as  costs 
could  not  have  been  allowed  if  the  dismissal 
had  been  for  want  of  jurisdiction.  Elk  v. 
Wilkins,  112  U.  S.  94,  5  Sup.  Ct.  Rep.  41, 

28:643 

4199.  Where  no  bill  of  exceptions  was 
taken,  so  as  to  bring  either  the  grounds  of 
the  motion  to  set  aside  the  nonsuit  or  the 
facts  on  which  it  was  supported  before  the 
Supreme  Court,  it  must  presume  that  the 
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action  of  the  lower  court  in  refusing  to  set 
aside  the  nonsuit  two  years  after  it  was 
granted  was  in  accordance  with  law.  Loring 
V.  Frue,  104  U.  S.  223,  26:  713 

Consent  to  refer. 

4200.  This  court  will  presume  that  the 
consent  to  refer  was  written,  when  the  prac- 
tice act  of  a  state  requires  it  to  be.  Boogher 
V.  New  York  L.  Ins.  Co.  103  U.  S.  90, 

26:  310 
DUHnguUhed  In  Cudahy  Packing  Co.  t.  Sioux 
Nat.  Bank,  16  C.  C.  A.  411,  82  U.  S.  App. 
600,  69  Fed.  784. 

Oited  in  Madison  County  y.  Warren,  106  U.  S. 
623,  27  L.  ed.  811,  2  Sup.  Ct.  Rep.  86 — Bond 
T.  Dustin.  112  U.  8.  607,  28  L.  ed.  886,  5 
Sup.  Ct.  Rep.  296 — Cudahy  Packing  Co.  V 
Sioux  Nat.  Bank,  21  C.  C.  A.  429,  40  U.  S. 
App.  142,  76  Fed.  474 — Southern  R.  Co.  v. 
Rhodes,  SO  C.  C  A.  169,  68  U.  S.  App.  349, 
86  Fed.  424. 

As  to  Jury. 

See  also  Jury,  48. 

4201.  Waiver  of  a  right  to  trial  hy  jury 
will  be  presumed  where  it  appears  by  the 
record  that  a  party  was  present  by  counsel, 
and  went  to  trial  before  the  court  without 
objection  or  exception.  United  States  v. 
Harris,  106  U.  S.  629,  1  Sup.  Ct.  Rep.  601, 

27:  290 
OUed  In  Bond  ▼.  Dustin,  112  U.  8.  607,  28  L. 
ed.  836,  6  Sup.  Ct.  Rep.  296. 

4202.  Where  a  party  was  entitled  to  per- 
emptory challenge,  it  will  not  be  assumed 
that  a  juror  was  rejected  on  a  challenge  for 
cause.  Northern  P.  R.  Co.  v.  Herbert,  116 
U.  S.  642,  6  Sup.  Ct  Rep.  590,  29:  755 

4203.  The  appellate  court  is  not  author- 
ized to  assume,  from  the  mere  fact  that  a 
large  sum  was  remitted,  that  the  court  be- 
low believed  that  the  jury  were  governed  by 
prejudice  or  willfully  disregarded  the  evi- 
dence. Arkansas  Vaflev  Land  &  Cattle  Co. 
y.  Mann,  130  U.  S.  69, '9  Sup.  Ct.  Rep.  458. 

32:  854 

Amount  of  Judgment. 

See  also  Removal  of  Causes,  250. 

4204.  Where  the  record  discloses  no  error 
in  respect  to  the  amount  of  the  judgment, 
the  Supreme  Court  presumes  the  amount 
correct.  Sturges  v.  Carter,  114  U.  S.  511, 
5  Sup.  Ct.  Rep.  1014,  29:  240 

Issuance  of  execution. 

4205.  Where  execution  was  issued,  pend- 
ing motion  for  new  trial,  for  the  sum  ad- 
mitted to  be  due,  and  no  objection  appears 
to  have  been  made,  it  will  be  presumed  that 
the  defendants  assented  to  it;  and  no  ob- 
jection can  be  raised  by  them  after  a  new 
trial  which  was  limited  to  the  excess  which 
the  execution  did  not  cover.  Planters'  Bank 
▼.  Union  Bank,  16  Wall.  483,  21:  473 
Oited  In  Robinson  v.  Bohr,  73  Wis.  444,  2  L. 

UJl.  868,  9  Am.  St.  Rep.  810,  40  N.  W.  668. 

e.  What  Ret>ietoahle  Oenerally. 

On  Error  to  State  Court,  see  supra,  Til.  d, 


Sufflcien<7  of  Record  to  Permit  Review,  set 
supra,  V. 

Necessity  of  Bill  of  Exceptions  to  Permit 
Review,  see  supra,  V.  s,  2. 

Extent  of  Review  where  Amount  Reduced 
below   Jurisdictional 
supra,  414. 

On  Motion  to  Dismiss  Appeal,  see  supra, 
3760-3772. 

What  may  be  Considered  on  Second  Appeal, 
see  infra,  IX.  o,  2. 

Disregarding  Irrelevant  Matter  in  Certiftsd 
Question,  see  Cases  Certified,  25. 

Moot  or  Unnecessary  Questions  on  Case  Cer- 
tified, see  Cases  Certified,   116-119. 

Due  Process  as  to,  see  Constitutional  Law, 
827,  829. 

Positive  Authority  of  Decision  as  I  •oiited 
by  Facts  Involved,  see  Courts,  1648- 
1655. 

On  Certification  of  Question,  see  Cases  Cer- 
tified, VI.  a. 

On  Certiorari,  see  Certiorari,  52. 

In  Eminent  Domain  Proceeding,  see  Emi- 
nent Domain,  93. 

On  Bill  of  Review,  see  Review,  65,  66. 

4206.  The  correctness  of  the  judgment, 
and  not  of  the  ground  upon  which  sucli 
judgment  professes  to  proceed,  is  the  aue^ 
tion  before  an  appellate  tribuniU.  M'CIun^ 
V.  Silliman,  6  Wheat.  598,  5:  340 
Oited  in  Ex  parte  Crane,  6  Pet.  204,  8  L.  ed 

98 — Davis   V.   Packard,   6   Pet.   48,  8  L.  ed 
315 — Poole  V.  Nixon,.  9  Pet.  771  Appx.  Fed 
Cas.    No.    11,270 — Polhemus    v.    Ann    Arbor 
Bank,   27   Mich.   50 — Shrewslmrj    v.   Miller. 
10  W.  Va.  122. 

4207.  Error  in  the  judgment  of  the  court, 
rendered  on  a  special  verdict  finding  all 
essential  facts,  is  reviewable.  New  Orleani> 
ins.  Asso.  V.  Piaggio,  16  Wall.  378,   21:  358 

4208.  A  question  once  fully  deeided  by 
this  court  in  a  former  case,  it  will  not  per 
mit  to  be  re-argued  when  it  remains  entirely 
satisfied  with  the  former  decision.  Havnes 
V.  Pickett,  154  U.  S.  627  Appx.  and  14  Sup. 
Ct.  Rep.  1202,  23:  1008 
Davis  V.  Slidell,  154  U.  S.  625  Appx.  and 

14  Sup.  Ct.  Rep.  1200,  23:  871 

4209.  Abstract  questions  of  law  are  not 
considered  on  writ  of  error,  unless  it  ap- 
pears from  the  record  that  the  facts  were 
such  as  to  make  such  questions  material  to 
the  issue.  New  York,  Ir.  E.  &,  W.  R.  Co.  v. 
Madison,  123  U.  S.  524,  8  Sup.  Ct.  Rep.  246, 

31:258 
Oited  in  United  States  v.  Wingate,  44  Fed.  131 
— Hudmon  v.  Cuyas,  6  C-  C.  A.  884,  IS  U. 
S.  App.  443,  67  Fed.  859. 

4210.  The  Supreme  Court  of  the  United 
States  will  not  examine  into  the  questions 
in  the  case  and  decide  upon  them,  though 
both  parties  consent,  when  it  has  not  juris- 
diction to  afiirm  or  reverse  the  judgment 
of  the  court  from  which  the  same 
has  been  brought  by  a  writ  of  error  to  a 
state  court.    Mills  v.  Brown,  16  Pet.  525, 

10:  1055 

Oited  In  Petrocokino  v.  Stuart.  14  Phila.  41S. 

Fed.  Cas.  No.  11,041— Cbamberlaln  v.  Bcd« 
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tr^  10  S.  D.  203.  73  N.  W.  75— Darden  v. 
Llnei,  2  Fla.  588— IVtrocoklno  v.  Stuart,  37 
Pllila.  Leg.  Int.  30.  14  Thila.  413.* 

4211.  Although  both  parties  desire  to  ob- 
tain the  opinion  of  the  court  upon  ulterior 
points  in  the  case,  so  as  to  have  those 
points  settled  for  the  new  trial  of  the  cause 
when  remanded,  the  court  cannot  give  any 
opinion  upon  points  not  properly  &fore  it. 
Bradstreet  v.  Potter,  16  Pet.  817,  10:  978 
Bell  V.  Bruen,  1  How.  169,  11:889 
Oitea  In  Strain  v.  Gourdln.  2  Woods,  882,  Fed. 

Cas.  No.  13,521— Frisbee  v.  Tlmanus.  12  Fla. 
543— Dorbert  v.  State,  68  Md.  211,  11  Atl. 
707. 

4212.  Matters  of  practice  in  inferior 
courts  generally  do  not  constitute  subjects 
upon  which  error  can  be  assigned  in  the  ap- 
pellate court.  Parsons  ▼.  Bedford,  3  Pet. 
433,  7:  732 
Otted  in  United    States   ▼.    Rio   Grande    Dam 

&  Irrlg.  Co.  184  U.  S.  423,  46  L.  ed.  622,  22 
Sup.  Ct.  Rep.  428. 

4213.  Exceptions  to  the  rulings  of  the 
court  on  motions  to  postpone  the  trial  and 
to  change  the  venue  are  not  available  on 
writ  of  error.  Cook  v.  Burnley,  11  Wall. 
659,  20:  29 

4214.  Wliere  the  chancellor  adopts  the 
finding  of  a  jury,  the  appellate  court  will 
not  consider  formal  exceptions  to  rulings  in 
the  trial  of  issues  before  the  jury.  Wilson 
V.  Riddle,  123  U.  S.  608,  8  Sup.  Ct.  Rep. 
255.  31 :  280 
Cited  in  Hammer  v.  Onrfield  Min.  &  Mill.  Co. 

130  U.  S.  301.  82  L.  ed.  068,  9  Sup.  Ct. 
Rep.  548 — McKlnley  Creek  Min.  Co.  v.  Alas- 
ka I  lited  Min.  Co.  183  U.  S.  567,  46  L.  ed. 
333,  22  Sup.  Ct.  Rep.  84 — Brown  v.  Cran- 
berry iron  &  Coal  Co.  13  C.  C.  A.  68,  25  U. 
S.  App.  107.  65  Fed.  638— Southern  Bldg.  & 
L.  Abso.  ▼.  Carey,  117  Fed.  330. 

4215.  The  Supreme  Court  cannot  be  com- 
pelled, on  an  appeat  by  the  Attorney  Gener- 
al, to  decide  disputes  with  which  tlie  govern- 
ment is  not  concerned.  United  States  v. 
White,  23  How.  249,  16:  560 

4216.  If  the  court  below  allows  a  writ  of 
error  as  reasonable  as  to  any  part,  in  a 
case  where  the  amount  involved  is  less  than 
$2,000,  it  must  bring  up  the  whole  case  for 
consideration,  under  §  17  of  the  general 
patent  law  of  July  4,  1836,  allowing  appeals 
in  "cases*'  in  which  the  court  shall  deem  it 
reasonable  to  allow  the  same.  Hogg  v. 
Emerson,  6  How.  437,  12:  505 
Cited  Id  Morning  Journal  Asso.  v.  Rutherford. 

IC  L.R.A.  805,  2  C.  C.  A.  358,  1  U.  S.  App. 
1*96.  51  Fed.  516. 

4217.  On  an  appeal  to  the  United  States 
Supreme  Court  in  an  equity  suit,  the  whole 
rase  is  before  the  court,  and  it  is  bound  to 
decide  the  case  so  far  as  it  is  in  a  condition 
to  be  decided.  Ridings  v.  Johnson,  128  U. 
S.  212,  9  Sup.  Ct.  Rep.  72,  32:  401 
Cited  in  United  States  v.  Rio  Grande  Dam  & 

Irrig.  Co.  184  U.  S.  423.  46  L.  ed.  622,  22 
Sap.  Ct.  Rep.  428 — Hits  v.  Jenks.  185  U.  S. 
170.  46  L.  ed.  867,  22  Sup.  Ct.  Ren.  59K— 
King  T.  McLean  Asylum.  26  L.R.A.  784,  798. 
12  C.  C.  A.  172.  21  U.  ».  App.  481,  04  Fed. 
358 — Waterloo  Min.  Co.  v.  Doe,  27  C.  C.  A 


50.  48  U.  S.  App.  411,  82  Fed.  56— Inde- 
pendent District  V.  Beard,  83  Fed.  13 — Coit 
ft  Co.  V.  SuUlvan-Ki'lly  Co.  84  Fed.  725 — 
Coltrane  v.  Teraploton,  45  C.  C.  A.  336.  106 
Fed.  378 — Re  DeGottardl.  114  Fed.  342. 

4218.  The  court  will  not  hear,  on  writ  of 
error,  matters  which  are  properly  the  sub- 
ject of  applications  for  new  trial.  Free- 
born V.  Smith,  2  Wall.  160,  17:  922 
Cited  In   Crumpton   v.   United  States,   138  U. 

S.  363,  34  L.  ed.  959,  11  Sup.  Ct.  Rep.  855 
— ^United  States  v.  Rio  Grande  Dam  &  Irrig. 
Co.  184  U.  S.  423,  46  L.  ed.  622,  22  Sup. 
Ct.  Rep.  428 — Nolan  v.  Colorado  Cent. 
Consol.  Min.  Co.  12  C.  C.  A.  689,  27  U.  8. 
App.  427,  63  Fed.  934. 

4219.  Exceptions  can  be  taken  to  the  ac- 
tion or  want  of  proper  action  of  the  trial 
court  upon  any  proceeding  in  the  progress  of 
the  trial  from  its  commencement  to  its  con- 
clusion, and,  when  properly  presented,  can 
be  considered  by  the  appellate  court  on  writ 
of  error.  Wilson  v.  United  States,  149  U. 
S.  60,  13  Sup.  Ct.  Rep.  765,  37:  650 
Cited  In  Hall  v.  United  States,  150  tJ.  S.  82, 

37  L.  ed.  1007,  14  Sup.  Ct.  Rep.  22. 

4220.  This  court  cannot  express  any  opin- 
ion on  matters  ruled  in  any  other  court,  or 
side  of  the  court,  than  that  appealed  from. 
McLaughlin  v.  Bank  of  Potomac,  7  How. 
220,  12: 675 

4221.  The  court  refused  to  inquire  -into 
the  constitutionality  of  a  statute  after  hav- 
ing determined  that  the  statute  did  not 
apply  to  the  case  in  hand.  Bank  of  United 
States  V.  Halstead,  10  Wheat.  51,  6:  264 
Cited  in  People  ex  rel.  Thome  ▼.  Hays.  4  Cal. 

156. 

4222.  The  Supreme  Court  will  not  decide 
\yhether  a  tax  assessed  against  the  shares 
of  stockholders  of  a  bank  and  assailed  on 
the  ground  that  the  shares  were  estimated 
at  a  much  larger  sum  in  proportion  to  their 
valuation,  than  other  property,  is  void  for 
that  reason,  because  in  violation  of  an  act 
of  Congress,  where  it  is  not  shown  by  posi- 
tive averment  or  neeossary  implication  that 
the  case  is  within  the  prohibition  of  the 
statute.  Cummings  v.  Merchants'  Nat. 
Bank  of  Toledo.  101  U.  S.  153,        25:  903 

4223.  An  appeal  from  an  interlocutory 
decree  of  the  circuit  court  granting  an  in- 
junction and  ordering  an  account  in  a  pat- 
ent case  under  the  act  of  Congress  of  1891, 
§  7,  may  be  taken  from  the  whole  of  such 
interlocutory  order  or  decree,  and  not  mere- 
ly from  that  part  which  grants  or  continues 
an  injunction;  and  thereupon  the  circuit 
court  of  appeals  may  consider  and  decide 
the  case  upon  its  merits,  and,  if  it  decides 
for  the  defendant,  may  render  or  direct  a 
final  decree  dismissing  the  bill.  Smith  v. 
Vulcan  Iron  Works.  165  U.  S.  518,  17  Sup. 
Ct.  Rep.  407,  41:810 
Distinguiahed  in  Kirwan  v.  Murphy.  170  U.  8. 

209.  42  L.  ed.  1011.  18  Sup.  Ct.  Rep.  592. 

Cited  In  Re  Potts,  166  U.  S.  267.  41  L.  ed.  995, 
17  Sup.  Ct.  Rep.  520 — Re  Tampa  Suburban 
R.  Co.  168  U.  S.  588.  42  L.  ed.  691.  18  Sup. 
Ct.  Rep.  177— Highland  Ave.  ft  Belt  R.  Co. 
V.  Columbian  Equipment  Co.  168  U.  8.  630^ 
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42  L.  ed.  606,  18  Sup.  Ct.  Rep.  240 — Mast, 
P.  ft  Co.  y.  Stover  Mfg.  Co.  177  U.  S.  494, 
44  L.  ed.  860,  20  Sup.  Ct.  Rep.  708 — Ameri- 
can Trust  ft  Say.  Bank  v.  Farmers*  Loan  & 
T.  Co.  27  C.  C.  A.  6,  58  U.  S.  App.  395,  81 
Fed.  926 — United  States  Rubber  Co.  v.  Amer- 
ican Oak  Leather  Co.  27  C.  C.  A.  119,  63 
U.  S.  App.  444,  82  Fed.  250 — Carson  y. 
Combe,  29  C.  C.  A.  668,  52  U.-S.  App.  622, 
86  Fed.  210 — Stover  Mfg.  Co.  y.  Mast,  P.  ft 
Co.  82  C.  C.  A.  284,  60  U.  S.  App.  325,  89 
Fed.  886 — ^Texas  Consol.  Compress  ft  Mfg. 
Aaso.  y.  Storrow,  84  C.  C.  A.  188,  92  Fed.  9 
— ^Rubens  v.  Wheatfleld,  85  C.  C.  A.  541,  93 
Fed.  681 — Jack  v.  South  Carolina,  42  C.  C. 
A.  271,  102  Fed.  214 — ^Tornanses  v.  Melsing, 
47  C.  C.  A.  597,  109  Fed.  711— Berliner 
Gramophone  Co.  ▼.  Seaman,  49  C.  C.  A.  102, 
110  Fed.  38 — Cabanlss  v.  Reco  Mln.  Co.  54 
C.  C.  A.  192,  116  Fed.  320— Worth  Mfg.  Co. 
y.  Bingham,  54  C.  C.  A.  127,  116  Fed.  793 
— Joseph  Dry  Goods  Co.  y.  Ilecht,  57  C.  C. 
A.  70,  120  Fed.  766. 

4224.  Upon  a  bill  filed  against  trustees 
liy  the  cestui  que  trust,  charging  breaches  of 
trust  and  demanding  an  account,  allowances 
made  to  the  trustees  for  certain  services 
upon  their  accounting  in  the  orphans'  court, 
wnich  were  approved  by  that  court,  cannot 
be  considered.  A  petition  for  revision  in 
the  orphans'  court  was  the  only  remedy. 
Barney  v.  Saunders,  16  How.  535,  14:  1047 
Cited    in    Pulliam    v.    Pulliam,    10    Fed.    29-- 

Cooper  v.  Sunderland,  8  Iowa,  129,  66  Am. 
Dec.  52. 

4225.  Where  a  case  was  tried  by  the  cir- 
cuit court  without  a  jury,  by  agreement  of 
the  parties,  but  there  is  no  allegation  that 
the  stipulation  was  in  writing,  as  required 
by  the  statute,  no  error  in  the  rulings  of 
the  court  at  the  trial  can  be  examined  by 
the  Supreme  Court  of  the  United  States ;  it 
can  only  inquire  whether  the  declaration 
was  sufficient  to  sustain  the  judgment. 
Spalding  v.  Manasse,  131  U.  S.  65,  9  Sup. 
a.  Rep.  649,  33:86 
Cited  in  United  States  ex  rel.  Delmel  v.  Arnold, 

16  C.  C.  A.  578,  34  U.  S.  App.  177,  69  Fed. 
990 — Duncan  v.  Atchison,  T.  ft  S.  F.  R.  Co. 
19  C.  C.  A.  205,  44  U.  S.  App.  427,  72  Fed. 
811. 

4226.  The  jurisdiction  and  the  legal 
grounds  of  action  of  a  commissioner  are  all 
that  will  be  considered  on  appeal  from  a 
judgment  discharging  a  habeas  corpus  is- 
sued on  petition  of  a  person  held  for  ex- 
tradition to  a  foreign  country.  Benson  v. 
McMahon,  127  U.  S.  457,  8  Sup.  a.  Rep. 
1240,  32: 234 

4227.  The  rule  that  a  writ  of  habeas  cor- 
pus cannot  be  used  to  perform  the  office  of 
a  writ  of  error  applies  not  only  to  original 
writs  of  habeas  corpus,  but  on  appeals  in 
habeas  corpus  proceedings.  Gonzales  y  Bor- 
rego  V.  Cunningham,  164  U.  S.  612,  17  Sup. 
Ct.  Rep.  182,  41 :  572 
Cited  In  Rice  v.  Ames,  180  U.  S.  874,  45  L.  ed. 

581,  21  Sup.  Ct.  Rep.  406. 

4228.  On  appeal  from  the  denial  of  an 
original  writ  of  habeas  corpus  sued  out 
from  the  supreme  court  of  a  territory,  the 
Supreme  Court  of  the  United  States  cannot 
consider   whether   the   trial   court   properly 


interpreted  the  local  statutes  in  holding 
that  the  accused  ought  not  to  be  admitted 
to  bail  after  conviction  and  sentence. 
Clawson  ▼.  United  SUtes,  113  U.  S.  143, 
5  Sup.  Ct.  Rep.  393,  28:957 

Editorial  note. 

Questions  reviewable  by  the  United  States 
Supreme  Court  on  writ  of  error.     13:  883 

JnrlBdtctloB. 

What  Court  has  Jurisdiction  of  Ap- 
peal on  Question  of  Jurisdiction, 
see  supra.  III.  d,  3,  ^  (2). 

Presumption  as  to  JurisiUction,  see  su* 
pra,  Vni.   d,   2.  • 

Considering  Question  of  Jurisdiction 
first,  see  supra,  3994-4012. 

First  Raising  Objection  as  to,  on  Ap- 
peal,  see  infra,  VIII.   j,   2. 

Reversal  for  Lack  of,  see  infra,  VIII. 
m,  8. 

Elstoppel  to  Object  to  Lack  of,  see  infra, 
4335-4339. 

See  also  supra,  172,  846,  919;  infra. 
4273. 

4229.  A  question  of  the  jurisdiction  of  the 
court  below  can  be  considered  by  the  court 
on  the  suggestion  of  either  party  or  on  its 
own  motion.  Campbell  ▼.  Porter,  162  U.  S. 
478,  16  Sup.  Ct.  Rep.  871,  40:  1044 

4230.  In  a  case  appealed  under  §  5  of  the 
act  of  March  3,  1891,  upon  a  question  of 
jurisdiction,  no  other  question  can  be  prop- 
erly considered  in  the  Supreme  Court  of  the 
United  States.  Greeley  v.  Lowe,  155  U.  S. 
58,  15  Sup.  Ct  Rep.  24,  39:  69 

4231.  In  cases  taken  directly  to  the  Su- 
preme Court  under  §  5  of  the  judiciary  act 
of  March  3,  1891,  except  where  the  ques- 
tion of  jurisdiction  alone  is  certified,  that 
court  has  power  to  dispose  of  all  questions 
arising  in  the -case.  United  States  v.  Jahn, 
155  U.  S.  109,  15  Sup.  a.  Rep.  39.  39:  87 
Cited  In  *ChappelI  v.  United  States,  160  U.  S. 

500,  40  L.  ed.  513,  16  Sup.  Ct.  Rep.  397. 

4231a.  The  power  of  the  Supreme  Court 
on  an  appeal  from  a  dismissal  of  a  petition 
for  habeas  corpus  by  a  circuit  court  of  the 
United  States  for  want  of  jurisdiction,  a 
certificate  thereof  being  given,  is  not  lim- 
ited to  the  question  of  jurisdiction  by  the 
act  of  Congress  of  March  3,  1891,  §  5.  but 
extends,  under  U.  S.  Rev.  Stat.  §  761,  U.  S. 
Comp.  Stat.  1901,  p.  594,  to  such  disposal 
of  the  party  as  law  and  justice  require. 
Storti  V.  Massachusetts,  183  U.  S.  138,  22 
Sup.  a.  Rep.  72,  46:  120 

4232.  When  this  court  has  decided  against 
the  jurisdiction  of  the  circuit  court  on  a 
plea  in  abatement,  it  has  still  the  right  to 
examine  any  question  presented  by  ex- 
ception, and  may  reverse  the  judgment  for 
errors  committed,  and  remand  the  case  to 
the  circuit  court  for  it  to  dismiss  for  want 
of  jurisdiction.  Scott  ▼.  Sandford,  19  How. 
393,  15: 691 
Cited  In  Merrill  v.  Petty,  10  Wall.  346.  21  L. 

cd.  501 — Mansfield  C.  ft  L.  M.  R.  Co.  v. 
Swan,  111  U.  S.  383,  28  L.  ed.  464.  4  Sap. 
Ct.  Rep.  510 — Anglo-American  Provision  Co. 
▼.  Davis  Provision  Co.  191  U.  S.  378.  48  L. 
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•d.  22fi,  24  Sup.  Ct.  Rep.  93 — Ex  parte  Ken- 
yon,  5  Dill.  a90«  Fed.  Cas.  No.  7,720— Bz 
parte  Reynolda,  5  Dill.  307,  Fed.  Cas.  No. 
11,719 — Van  Antwerp  v.  Uulburd,  7  Blatchf. 
442,  Fed.  Cas.  No.  1G,826 — Pond  v.  Vermont, 
Valley  tt.  Co.  12  Blatchf.  290,  Fed.  Cas.  No 
11,265 — Adams  t.  Republic  County,  23  Fed. 
212— £z  parte  Hill,  38  Ala.  453 — ^Apperson 
▼.  Ford,  23  Ark.  764— Re  Hall,  6  D.  C.  22— 
Kelly  ▼.  Htrouse,  116  Ga.  886,  48  S.  B.  280 
— Marshall  ▼.  Watrtgant,  18  La.  Ann.  622 — 
Brittle  ▼.  People,  2  Neb.  240— Re  Abbott,  4 
Brewst.  (Pa.)  528 — Glbbs  v.  Qibbs,  26  UUh, 
428,  73  Pac.  641— Freer  y.  Davis,  52  W.  Va. 
18»  59  L.R.A.  563,  94  Am.  St.  Rep.  895,  43 
S.  B.  164. 

4233.  Where  the  court  below  had  decided 
only  the  question  of  jurisdiction,  this  court 
will  pass  upon  that  question  only,  although 
the  whole  proceedings  in  the  case  appear, 
and  the  counsel  are  willing  to  submit  the 
whole  case  to  the  decision  of  the  court. 
M'Donald  v.  Smalley,  1  Pet.  620,  7:  287 
Cited  In  Yasoo  A  M.  Valley  R.  Co.  ▼.  Adams, 

81  Miss.  107,  32  So.  937— Slaughter  v.  Ber- 
narda,  88  Wis.  118,  59  N.  W.  576. 

4234.  Where  appellant  went  to  trial  on 
the  merits  upon  issue  joined  in  his  answer, 
an  objection  to  the  jurisdiction  must  be 
confined  to  want  of  power  of  the  circuit 
court  of  that  district  to  entertain  the  suit. 
McCormick  Harvesting  Mach.  Go.  ▼.  Wal- 
thers,  134  U.  S.  41,  10  Sup.  Ct.  Rep.  485, 

33:833 

Oittd  fn  Bt.  Lonla  &  8.  F.  R.  Co.  t.  McDrlde, 

141  U.  8.  128,  85  L.  ed.  660,   11  Sup.    Ct. 

Rep.    982 — Hoover    &    A.    Co.    v.    Columbia 

Straw-Paper  Co.  68  Fed.  946. 

4235.  The  jariadiction  referred  to  in  the 
ftrai  subdivision  of  the  5th  section  of  the 
judiciary  act  of  March  3,  1891,  is  the  ju- 
risdiction of  the  circuit  court  and  district 
courts  Off  the  United  States  as  such;  and 
when  a  case  comes  directly  to  the  United 
States  Supreme  Court  under  that  subdivi- 
sion, the  question  of  jurisdiction  alone  ia 
open  to  examination.  Mexico  C.  R.  Go.  v. 
Eckman,  187  U.  S.  429,  23  Sup.  Ct.  Rep. 
211,  47: 246 
Cited  in  OT^eal  v.  United  States,  190  U.  S.  87, 

47  L.  ed.  946.  23  Sup.  Ct.  Rep.  776— Court- 
ney V.  Pradt.  196  U.  8.  91,  49  L.  ed.  399, 
25  Sap.  Ct.  Rep.  208. 

4236.  Under  the  court  of  appeals  act  of 
March  3,  1891,  §  5  (26  Stat  atL.  826,  chap. 
517,  U.  S.  Comp.  Stat.  1901,  p.  549),  where 
a  writ  of  error  is  taken  from  the  circuit 
court  direct  to  the  Supreme  Court  on  the 
ground  that  the  jurisdiction  of  the  court  is 
in  issue,  the  only  question  that  can  be  con- 
sidered in  the  Supreme  Court  is  that  of  the 
jurisdiction  of  the  circuit  court.  Schunk 
V.  Moline,  M.  ft  S.  Co.  147  U.  S.  500,  18 
Sap.  Ct.  Rep.  416,  37:  255 

4237.  In  a  ease  where  the  jurisdiction  of 
the  circuit  eourt  depended  entirely  upon  di- 
vene  citizenship  when  the  suit  was  com- 
menoed,  the  inquiry  into  its  jurisdiction 
w  limited  to  that  time;  and  the  want  of 
jurisdiction  at  the  commencement  of  the 
suit  is  not  cured  by  an  answer  or  plea  which 
tugpirta  a  Federal  question.    Colorado  Cent. 


Consol.  Min.  Co.  v.  Turck,  150  U.  S.  138,  14 
Sup.  Ct  Rep.  35,  37:  1030 

Cited  in  Tennessee  v.  Union  &  Planters'  Bank, 
152  U.  S.  461,  38  L.  ed.  514,  14  Sup.  Ct. 
Rep.  654 — Rouse  v.  Letcher,  156  U.  8.  50, 
89  L.  ed.  348,  15  Sup.  Ct.  Rep.  266 — Borg- 
meyer  v.  Idler,  159  U.  S.  412,  40  L.  ed.  201, 

16  Sup.  Ct.  Rep.  84 — United  States  v.  Amer- 
ican Bell  Teleph.  Co.  159  U.  S.  653,  40  L. 
ed.  257,  16  Sup.  Ct.  Rep.  69 — Carey  v. 
Houston  ft  T.  C.  R.  Co.  161  U.  S.  129,  40 
L.  ed.  643,  16  Sup.  Ct.  Rep.  537 — Press  Pub. 
Co.  V.  Monroe,  164  U.  S.  110,  41  L.  ed.  868, 

17  Sup.  Ct.  Rep.  40 — Ex  parte  Jones,  164 
U.  S.  694,  41  L.  ed.  602,  17  Sup.  Ct  Rep. 
222— Muse  v.  Arlington  Hotel  Co.  168  U.  S. 
436,  42  L.  ed.  53.3,  18  Sup.  Ct.  Rep.  109— 
Sonnenthell  v.  Christian  Moerlein  Brewing 
Co.  172  U.  S.  405,  43  L.  ed.  494,  19  Sup.  Ct. 
Rep.  233 — Third  Street  ft  Suburban  R.  Co. 
V.  Lewis,  173  U.  S.  460,  43  L.  ed.  767,  10 
Sup.  Ct.  Rep.  451 — Pope  v.  Louisville,  N.  A. 
ft  C.  R.  Co.   173  U.   S.  578,  43  L.  ed.  817. 

19  Sup.  Ct.  Rep.  500 — Blackburn  v.  Portland 
Gold  Mln.  Co.  175  U.  S.  584.  44  L.  ed.  282. 

20  Sup.  Ct.  Rep.  222— Florida  C.  ft  P.  R. 
Co.  V.  Bell,  176  U.  S.  325,  44  L.  ed.  489,  20 
Sup.  Ct.  Rep.  399 — Loeb  v.  Columbia  Twp. 
179  U.  S.  479,  45  L.  ed.  286.  21  Sup.  Ct. 
Rep.  174 — American  Sugar  Kef.  Co.  v.  New 
Orleans,  181  U.  S.  280,  45  L.  ed.  861,  21 
Sup.  Ct.  Rep.  646 — Grand  Trunk  It.  Co.  v. 
Twitchell,  8  C.  C.  A.  240,  21  U.  S.  App.  45, 
59  Fed.  730 — King  v.  McLean  Asylum,  12  C. 
C.  A.  141,  21  U.  S.  App.  407,  64  Fed.  829— 
Bailey  v.  Mosher,  74  Fed.  16 — Wise  v.  Nixon. 
76  Fed.  5 — Kansas  v.  Atchison,  T.  ft  S.  F. 
R.  Co.  77  Fed.  342— Wise  v.  Nixon,  78  Fed. 
204 — Montana  Ore-Purchasing  Co.  v.  Boston 
ft  M.  C.  C.  ft  S.  Min.  Co.  29  C.  G.  A.  464. 
57  U.  S.  App.  18,  85  Fed.  869— Nashville, 
C.  ft  St.  L.  R.  Co.  V.  Taylor,  86  Fed.  174— 
Shoshone  Min,  Co.  v.  Rutter,  81  C.  C.  A. 
232,  59  U.  S.  App.  538,  87  Fed.  810— Cox 
V.  Gilmer,  88  Fed.  346 — San  Joaquin  ft  K. 
River  Canal  ft  Irrlg.  Co.  v.  Stanislaus  Coun- 
ty, 90  Fed.  520 — Arkansas  v.  Kansas  ft  T. 
Coal  Co.  96  Fed.  356 — Peabody  Gold  Min. 
Co.  V.  Gold  Hill  Min.  Co.  Ill  Fed.  822— 
Owensboro  v.  Owensboro  Waterworks  Co.  63 
C.  C.  A.  150,  115  Fed.  322— Keyser  v.  Low- 
ell, 54  C.  C.  A.  576,  117  Fed.  402. 

4238.  The  question  of  the  want  of  juris- 
diction of  the  land  commissioners  may  be 
revised  in  this  court.  Magwire  v.  Tyler, 
8  WaU.  650,  19:320 

Errors  of  law  generally. 

SufHciency  of  Record  to  Permit  Review, 
see  supra,  3372. 

Necessity  of  Bill  of  Exceptions  to  Pre- 
sent, see  supra,  3434-3440. 

See  also  supra,  3704;  infra,  4752,  4818, 
4830,  4853,  4865,  4877,  4880,  4893. 

4239.  The  appellate  court  may  determine 
legal  questions  presented  b^  the  record, 
other  than  those  upon  which  the  decision 
rests.     Church  v.  Hubbart,  2  Craneh.  187, 

2:249 
Cited  in   State  ex   rel.   Comwell   t.  Allan,   21 
Ind.  520,  83  Am.  Dec.  867. 

4240.  A  writ  of  error  brings  up  only  ques- 
tions of  law;  an  appeal,  both  the  law  and 
the  facts.     Wiscart  v.  Dauchy,  3  Dall.  821, 

1:6t9 

Cited  in  JenninRB  v.  The  Perseverance,  8  Dall. 

337,  1  L.  ed.  626<— United  SUtes  v.  Goodwin, 

7    Craneh,    110,    8    L.    ed.    285 — Kx    parte 
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Crane,  5  Pet.  205,  8  L.  ed.  08 — United  States 
Y.  King,  7  How.  865,  12  L.  ed.  948 — United 
StatoB  V.  Circuit  Judges,  3  Wall.  677,  18  L. 
ed.  113— Ex  parte  Bradley,  7  Wall.  384,  10 
L.  ed.  221 — Ex  parte  McCardle,  7  Wall.  513, 
19  L.  ed.  265— Merrill  v.  Petty.  16  Wall.  342, 
21  L.  ed.  499 — Ex  parte  Lange,  18  Wall. 
205,  21  L.  ed.  888 — Mercantile  Mut.  Ins.  Co. 
V.  Folsom,  18  Wall.  249,  21  L.  ed.  833 — Mur- 
dock  ▼.  Memphis,  20  Wall.  620,  22  L.  ed. 
439 — ^The  Abbotsford  (The  Abbotsford  t. 
Johnson)  98  U.  S.  442,  25  L.  ed.  169— Ten- 
nessee V.  Davis,  100  U.  S.  290,  25  L.  ed.  659 
— The  Francis  Wright  (Duncan  v.  The  Fran- 
cis Wrights  105  U.  S.  384,  26  L.  ed.  1101— 
Colorado  Cent.  Consol.  Mln.  Co.  ▼.  Turck, 
150  U.  S.  141,  37  L.  ed.  1031,  14  Sup.  Ct. 
Rep.  85 — Dower  v.  Richards.  151  U.  S.  663, 
38  L.  ed.  307,  14  Sup.  Ct.  Rep.  452 — United 
States  ▼.  Coe,  155  U.  S.  83,  30  L.  ed.  78, 
15  Sup.  Ct.  Rep.  16 — Capital  Traction  Co. 
V.  Hof,  174  U.  S.  37,  43  L.  ed.  886,  19  Sup. 
Ct.  Rep.  580— Elliott  v.  Toeppner,  187  U. 
S.  334.  47  L.  cd.  203,  23  Sup.  Ct.  Rep.  133 
— Baker  V.  BIddle,  Baldw.  403,  Fed.  Cas. 
No.  764 — Gloucester  Ins.  Co.  v.  Younger,  2 
Curt.  C.  C.  336,  Fed.  Cas.  No.  5.487 — 
Hathaway  v.  Roach,  2  Woodb.  ft  M.  68,  Fed. 
Cas.  No.  6.213 — United  States  v.  Sawyer,  1 
Gall.  102,  Fed.  Cas.  No.  16,227— United 
States  ▼.  Wonson,  1  Gall.  6,  Fed.  Cas.  No. 
16,750 — Styles  ▼.  Tyler.  64  Conn.  472,  80 
Atl.  165 — Christianson  y.  Farmers'  Ware- 
house Asso.  5  N.  D.  445,  32  L.R.A.  782,  67 
N.  W.  300 — Ex  parte  Henderson,  6  Fla.  280 
— State  V.  Jones,  7  Ga.  423 — Rupert  ▼.  Al- 
turas  County,  2  Idaho,  22,  2  Pac.  718 — 
Studabaker  v.  Markley,  7  Ind.  App.  369,  34 
N.  E.  606 — Lyles  v.  Barnes,  40  Miss.  609 — 
Western  Cornice  ft  Mfg.  Works  ▼.  Leaven- 
worth, 62  Neb.  423,  72  N.  W.  592— Fry  v. 
Bennett,  16  How.  Pr.  399 — Howe  v.  Patter- 
son, 5  Or.  356 — Day  v.  Holland,  15  Or.  470, 
15  Pac.  855 — Rogers  v.  Kennard,  54  Tex.  88 
— State  V.  Smith,  Dallam  (Tex.)  409 — Bar- 
low V.  Daniels,  25  W.  Va.  521 — Bumbalek  ▼. 
Peehl,  95  Wis.  128,  70  N.  W.  71. 

4241.  Although  appellate  tribunals  in 
Louisiana  review  questions  both  at  law  and 
fact,  the  removal  of  a  case  to  this  court 
from  the  circuit  court  in  Louisiana  is  regu- 
lated by  act  of  Oongress,  and  not  by  the 
practice  of  Louisiana;  a  writ  of  error  brings 
up  only  questions  of  law.  United  States 
v.  King,  7  How.  833,  12:  934 
Cited  in  Boogher  ▼.  New  York  L.  Ins.  Co.  103 

U.  S.  96,  26  L.  ed.  311— The  Abbotsford,  86 
Phila.  Leg.  Int.  216. 

4242.  An  appeal,  unless  expressly  restrict- 
ed, brings  up  both  law  and  fact.  Dower 
v.  Richards  151  U.  S.  658,  14  Sup.  Ct.  Rep. 
452,  38:  305 
Cited  in  Capital  Traction  Co.  v.   Hof,  174  U. 

S.  37,  48  L.  ed.  886,  19  Sup.  Ct.  Rep.  580 — 
Simonson  v.  Sinshelmer,  40  C.  C.  A.  477, 
3  N.  B.  N.  Rep.  156,  100  Fed.  429. 

4243.  An  appeal  is  a  civil  process  and  re- 
movea  a  cause  entirely,  subjecting  the  law 
and  facta  to  a  review  and  retrial.  United 
States  v.  Goodwin,  7  Cranch,  108,  3:  284 
Cited   in    Carter   v.    Buchanan,    2    Qa.    339 — 

Rockford  V.  Compton,  115  111.  App.  411. 

4244.  Upon  an  appeal  in  admiralty  the 
jurisdiction  of  the  Supreme  Court  is  limit- 
ed to  a  determination  of  the  questions  of 
law  arising  upon  the  record  and  to  such 
rulings  of  the  circuit  court  excepted  to  at 


the  time  as  may  be  presented  by  a  bill  of 

exceptions.     Shepherd   v.   The   (^lara    (The 

Clara)   102  U.  S.  200,  26:  145 

Cited  In  The  E.  A.  Packer  (The  E.  A.  Packer 

V.   New   Jersey   Lighterage    Co.)    140   U-    S. 

363,  35  L.  ed.  456,  11  Supp.  C?t.  Rep.  794-^ 

The  City  of  New  York  (Alexandre  v.  Machan) 

147  U.  S.  76,  37  L.  ed.  87,  11  Sup.  Ct.  Bep. 

211. 

4245.  On  a  petition  for  review  of  an  order 
of  a  district  court  in  bankruptcy,  the  cir- 
cuit court  of  appeals  is  confined  to  ques- 
tions of  law.  Mueller  v.  Nugent,  184  U.  S. 
1,  22  Sup.  Ct.  Rep.  269,  46:  405 
Cited  in  Elliott  v.  Toeppner,  187  U.  S.  334,  47 

L.  ed.  203,  23  Sup.  Ct.  Rep.  133— Keneova 
Loan  &  T.  Co.  v.  Graham,  68  C  C.  A.  358, 
135  Fed.  720 — SAmel  v.  Dodd,  73  C.  C.  A. 
256,  142  Fed.  70— -Re  Cole.  75  C.  C.  A.  332. 
144  Fed.  394. 

4246.  An  appeal  to  the  general  term  of 
the  supreme  court  of  the  District  of  Co- 
lumbia from  a  final  order  of  probate  made 
in  the  special  term,  based  upon  the  finding 
of  a  jury  upon  issues  tried  by  them,  brings 
into  review  before  the  general  term  and  the 
Supreme  Court  of  the  United  States  all  the 
questions  of  law  that  are  properly  presented 
by  the  bill  of  exceptions  taken  at  the  trial. 
Ormsby  v.  Webb,  134  U.  S.  47,  10  Sup.  Ct. 
Rep.  478,  33:  805 

4247.  On  an  appeal  from  the  court  of 
claims,  only  questions  of  law  can  be  re- 
viewed; and  where  none  such  are  presented 
the  judgment  will  be  affirmed.  Talbert  v. 
United  States,  165  U.  S.  45,  16  Sup.  Ct. 
Rep.  4  39*  54 
Cited  in  United  Stotes  v.  New  York  Indiana, 

173  U.  8.  470,  43  L.  ed.  771.  19  Sup.  Ct. 
Rep.  464. 

4248.  An  appeal  from  the  court  of  claims 
brings  up  for  review  only  the  decisiona  of 
that  court  upon  questions  of  law  arising 
in  the  course  of  the  trial,  or  in  the  applica- 
tion of  the  law  to  the  facts  as  finally  found 
by  it  Union  P.  R.  Co.  v.  United  States.  116 
U.  8.  154,  6  Sup.  Ct  Rep.  325,        29:  584 

4249.  A  finding  of  the  court  in  a  ease 
tried  without  a  jury,  upon  the  question 
whether  an  alleged  statute  is  really  a  law 
or  not,  is  not  a  finding  of  fact,  but  a  finding 
of  law,  subject  to  review  upon  a  writ  of 
error,  when  duly  excepted  to.  Walnut  v. 
Wade,  103  U.  S.  688,  26:  526 

4250.  Where  a  jury  is  waived  and  the 
trial  is  by  the  court,  and  the  finding  is  gen- 
eral, nothing  can  be  reviewed  on  a  writ  of 
error  except  the  rulings  of  the  court  mado 
in  the  progress  of  the  trial,  or  perhaps  the 
instructions  of  the  court  as  presented  in  a 
bill  of  exceptions.  Richmond  v.  Smith,  us? 
of  Clendenin,  15  Wall.  429,  21 :  200 

4251.  Questions  of  law  raised  with  refer- 
ence to  the  evidence  as  embodied  in  the 
record  are  not  looked  into  by  the  Supreme 
Court,  on  a  trial  of  facts  by  the  court,  with 
jury  waived.  Coddington  v.  Richardson,  10 
Wall.  516,  19:  981 
Cited  in  Mercantile  Mut.  Ins.  Co.  ▼.  Folsom, 

18  Wall.  248,  21  L.  ed.  83.3 — Springfield  F. 
ft  M.  Ins.  Co.  V.  Sea,  21  Wall.  161,  22  L.  ed. 
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612 — ^Baltimore  k  P.  R.  Co.  y.  Sixth  Preiibj. 
Church,  01  U.  S.  138,  28  L.  ed.  262— The 
Abbotaford  (The  Abbotsford  v.  Johnson)  98 
U.  8.  443,  25  L.  ed.  109 — Martlnton  ▼.  Fair- 
banks, 112  U.  S.  675,  28  L.  ed.  864,  5  Sup. 
Ct  Bep.  301— Blair  t.  Allen,  3  Dill.  108, 
Fad.  Cas.  No.  1,483 — Olcott  ▼.  Ennis-Cal- 
vert  Compress  Co.  52  C.  C.  A.  530,  114  Fed. 
910~The  Abbotaford,  36  Phila.  Leg.  Int.  216. 

4252.  Where  a  case  was  not  submitted  to 
the  decision  of  the  court  without  a  jury, 
pursuant  to  Rev.  Stat.  U.  S.  §§  649,  700,  U. 
S.  Comp.  Stat.  1901,  pp.  525,  570,  but  to 
the  decision  of  the  judge  as  referee,  in  ac- 
cordance with  state  statutes  and  practice, 
the  only  question  presented  by  a  writ  of  er- 
ror is  whether  there  is  any  error 
of  law  in  the  judgment  rendered  by  the 
eourt  upon  the  facts  found  by  the  referee. 
Paine  v.  Central  Vermont  R.  Co.  118  U.  S. 
152,  6  Sup.  Ct.  Rep.  1019,  30:  193 
Cited  in  Paine  v.  Central  Vermont  R.  Co.  118 

U.  8.  152,  30  L.  ed.  193,  6  Sup.  Ct.  Rep. 
1019--RoberU  v.  Benjamin,  124  U.  S.  72, 
31  L.  ed.  337,  8  Sup.  Ct.  Rep.  303 — Andes 
▼.  Slanson,  180  tJ.  S.  438,  32  L.  ed.  001,  9 
8np.  Ct.  Rep.  573 — Rogers  v.  United  States, 
141  U.  S.  556,  35  L.  ed.  856,  12  Sup.  Ct. 
Rep.  91 — Shipman  v.  StraitsTllle  Central 
Mln.  Co.  158  U.  S.  361,  39  L.  ed.  1016,  15 
Snp.  Ct.  Rep.  886 — Smith  ▼.  Weeks,  3  C. 
C.  A.  648,  5  U.  S.  App.  240,  53  Fed.  762— 
Cudaby  Packing  Co.  y.  Sioux  Nat.  Bank,  16 
C  C.  A.  412.  32  U.  S.  App.  600.  60  Fed.  785 
— Shipman  y.  Ohio  Coal  Exchange,  17  C.  C. 
A,  316,  37  U.  S.  App.  471,  70  Fed.  655— 
Cudahy  Packing  Co.  y.  Sioux  Nat.  Bnnk,  21 
C.  C.  A.  429,  40  U.  S.  App.  142.  75  Fed. 
474— Steel  v.  Lord.  35  C.  C.  A.  556,  93  Fed. 
729 — ^American  Sales  Book  Co.  y.  BulUyant, 

54  C.  C.  A.  292,  117  Fed.  260. 

4253.  If  either  party  is  dissatisfied  with 
the  decision  of  the  court  on  a  special  ver- 
dict, he  may  resort  to  a  court  of  error,  where 
nothing  is  open  for  revision  except  the  ques- 
tions of  law  inferentially  arising  on  the 
facta  stated  in  the  special  verdict.  Suydam 
V.  Williamson,  20  How.  427,  16:  978 
Cittd  In  Pomeroy  v.  State  Bank,  1  Wall.  602, 

17  L.  ed.  642— Mumford  v.  Wardwell,  6  Wall. 
433,  18  L.  ed.  760— Smith  y.  Sac  County.  11 
Wall.  160.  20  L.  ed.  109 — Ilanna  v.  Maas, 
122  U.  S.  27,  30  L.  ed.  1118,  7  Sup.  Ct  Rep. 
1055 — Hudson  v.  Charleston,  C.  ft  C.  R.  Co. 

55  Fed.  256. 

4254.  Where  the  parties  in  an  ejectment 
Boit  agreed  to  waive  a  trial  by  jury  and 
that  both  matters  of  law  and  fact  should 
be  submitted  to  the  decision  of  the  court, 
and  then  a  bill  of  exceptions  was  brought 
np  to  the  Supreme  Court  to  all  the  ruling 
of  the  court  below,  the  Supreme  Court  can- 
not locdc  into  errors  of  fact  or  errors  of 
law  alleged  to  have  been  committed  in  such 
an  irregular  proceeding,  and  the  judgment 
of  the  court  below  will  be  affirmed.  Kelsey 
v.  Forsyth,  21  How.  85,  16:  32 
Ctfed  In  Campbell  v.  Boyreau,  21  How.  226, 

10  L.  ed.  96 — Pomeroy  y.  State  Bank,  1  Wall. 
604.  17  L.  ed.  642— Flanders  v.  Tweed,  9 
Wall.  429,  19  L.  ed.  679 —Kearney  v.  Case, 
12  Wall.  281,  20  L.  ed.  396— Oilman  v.  1111- 
BOls  &  M.  Telcg.  Co.  91  U.  S.  614,  23  L.  ed. 
400— Bond  v.  Dustin,  112  U.  S.  606,  28  L. 
ed.  886,  5  Snp.  Ct.  Rep.  296 — ^Rogers  y. 
United    SUtea,    Ul    U.    S.    555,    86    L.    ed. 


856,  12  Sup.  Ct.  Uep.  91 — ^Wear  v.  Mayer, 
2  McCrary,  174,  6  Fed.  660 — Lyons  v.  Lyons 
Nat  Bank,  19  Blatctaf.  284,  8  Fed.  372— 
Doty  y.  Jewett,  22  Biatchf.  67,  19  Fed.  338 
— Duncan  y.  Atchison,  T.  &  S.  F.  R.  Co.  IS) 
C.  C.  A.  204,  44  U.  S.  App.  427,  72  Fed.  810 
— Belt  y.  United  States,  4  App.  D.  C.  31 — 
Lynch  v.  Grayson,  7  N.  M.  36.  32  Pac.  149. 

4255.  The  question  of  whether  the  special 
findings  of  fact  require  a  judgment  for  the 
plaintitf  or  for  the  defendant  is  matter  of 
law,  the  ruling  on  which  can  be  reviewed 
by  the  Supreme  Court.  Retzer  v.  Wood,  109 
U.  S.  185,  3  Sup.  Ct.  Rep.  164,  27:  900 
Cited  in  j?t.  Scott  v.  Hickman,  112  U.  S.  164. 

28  L.  ed.  641,  5  Sup.  Ct  Rep.  56— Metcaif 
y.  Watertown,  16  C.  C.  A.  42,  34  U.  S.  App. 
107,  68  Fed.  864. 

Errors  apparent  on  the  record. 

Necessity  of  Bill  of  Exceptions  to  Pre- 
sent, see  supra,  342V -3433. 
See  also  infra,  4753,  4804,  4960. 

4256.  Only  errors  apparent  on  the  record 
can  be  considered  on  writ  of  error.  Evans 
v.  Stettnisch,  149  U.  S.  605,  13  Sup.  Ct 
Rep.  931,  3/:  866 
died  in  Duncan  v.  Atchison,  T.  &  S.  F.  R.  Co. 

19  C.  C.  A.  206,  44  U.  S.  App.  427,  72  Fed. 
812. 

4267.  Nothing  can  be  considered  upon  a 
writ  of  error  except  what  appears  upon  the 
record.  Suydam  v.  Williamson,  20  How. 
427,  15:  978 

Jennings  v.  The  Perseverance,  3  Dall.  336, 

1:625 

4258.  Questions  not  presented  by  the  rec- 
ord on  appeal  will  not  be  considered  by  the 
court  though  argued.  United  States  v.  Ew- 
ing,  140  L.  S.  142,  11  Sup.  Ct  Rep.  743, 

35:  388 
Cited  in  United  States  v.  Perry,  1  C.  C.  A.  653, 
4   U.   S.   App.  386,  50  Fed.  748. 

4259.  All  the  facts  necessary  to  secure  the 
reversal  of  the  judgment  appealed  from 
must  appear  on  the  record.  Faw  v.  Rdber- 
deau,  3  Cranch,  174,  2:  402 
Cited  in   Mercantile  Mut   Ins.   Co.  v.   Folsom. 

18  Wall.  249.  21  L.  ed.  833. 

4260.  Upon  writ  of  error,  no  error  in  law 
can  be  reviewed  which  does  not  appear  upon 
the  record  or  by  bill  of  exceptions  made 
part  of  the  record.  Claasen  v.  United 
SUtes,  142  U.  S.  140,  12  Sup.  Ct  Rep.  169, 

35:  966 
Cited  in  McCutcheon  y.  Hall   Capsule  Co.  41 
C.  C.  A.  496,  101  Fed.  548 — Breese  v.  Unit- 
ed States,  45  C.  C.  A.  537,  106  Fed.  682. 

4261.  Whatever  the  error  may  be,  and  in 
whatever  stage  of  the  cause  it  may  have  oc- 
curred, it  must  appear  in  the  record,  else  it 
cannot  be  revised.  Suydam  v.  Williams,  20 
How.  427,  15:  978 
Cited  in   Campbell  v.   Boyreau,  21   How.  226. 

16  L.  ed.  96 — Pomeroy  v.  State  Bank.  1 
Wall.  600.  17  L.  ed.  041 — Flanders  v.  Tweed 
9  Wall.  429,  19  L.  ed.  079 — Storm  v.  United 
States,  94  U.  S.  81,  24  L.  ed.  44— Aetna  F. 
Ins.  Co.  y.  Boon.  95  U.  S.  140,  24  L.  ed. 
402 — England  v.  Gebhardt,  112  U.  S.  505, 
28  L.  ed.  812,  5  Sup.  Ct.  Rep.  287 — Sweeney 
y.  Baker,  13  W.  Va.  202,  31  Am.  Rep.  757. 
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4262.  This  court  can  only  reverse  for  er- 
ror actually  appearing.  Until  the  record 
shows  what  a  paper  offered  in  evidence  was, 
it  cannot  say  ttiat  the  court  below  improper- 
ly excluded  it.  Jones  v.  Grover  &  B.  Sew- 
ing Mach.  Co.  131  U.  S.  d.  Appx.  and 

24:  925 

4263.  If  the  transcript  does  not  show  that 
an  error  exists,  the  judgment  must  be  af- 
firmed, except  where  it  appears  that  there 
was  a  mistrial.  Baltimore  &  P.  R.  Co.  v. 
Sixth   Presby.   Church,   91   U.   S.   127, 

23:  260 

4264.  On  appeal  from  the  district  court  of 
Alaska  sitting  in  admiralty,  the  Supreme 
Court  may  consider  only  the  questions  of 
law  presented  on  the  record.  Re  Cooper, 
143  U.  S.  472,  12  Sup.  Ct.  Rep.  453,  36:  232 
Cited  in  The  Sylvia  Handy  (Thn  Sylvia  Handy 

V.  United  States)  143  U.  S.  515.  36  L.  ed. 
246,  12  Sup.  Ct.  Bep.  464. 

4265.  Error  apparent  in  the  record  is 
open  to  re-examination  bv  an  appellate 
court,  whether  shown  by  bill  of  exceptions 
or  by  the  verdict  and  judgment.  New  Or- 
leans Ins.  Asso.  V.  Piaggio,   16  Wall.  378, 

21 :  358 
Cited  In  McNamara  v.  O'Brien,  2  Wyo.  451. 

4266.  A  review  of  the  decree  of  the  cir- 
cuit court  in  admiralty  causes  is  limited  to 
a  determination  by  the  United  States  Su- 
preme Court  of  the  questions  of  law  aris- 
ing upon  the  record,  and  to  such  rulings  of 
the  circuit  court,  excepted  to  at  the  time,  as 
may  be  presented  by  a  bill  of  exceptions. 
The  Gazelle,  128  U.  S.  474,  9  Sup.  Ct.  Rep. 
139,  32:  496 
The  E.  A.  Packer  v.  New  Jersey  Lighterage 

Co.  (The  E.  A.  Packer)  140  U.  S.  360, 
11  Sup.  Ct.  Rep.  794.  35:  453 

The  Burlington  v.  Ford  (The  Burlington) 
137  U.  S.  386,  11  Sup.  Ct.  Rep.  138, 

34:  731 

Liverpool  k  6.  W.  Steam  Co.  v.  Phenix  Ins. 
Co.  ("The  Montana")  129  U.  S.  397,  9 
Sup.  Ct.  Rep.  469,  32:  788 

Cited  in  Liverpool  &  G.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.  129  U.  S.  435,  82  L.  ed.  700, 

9  Sup.  Ct.  Rep.  469— The  "Eclipse"  (Rea  v. 
The  "Eclipse")  135  U.  8.  606,  84  L.  ed.  271, 

10  Sup.  Ct  Bep.  873 — The  B.  A.  Packer 
(The  B.  A.  Packer  v.  New  Jersey  Lighterage 
Co.)  140  U.  S.  363,  35  L.  ed.  456,  11  Sup.  Ct. 
Rep.  794. 

.  4267.  Congress  has  the  constitutional 
power  to  confine  the  jurisdiction  of  this 
court,  on  appeals  in  admiralty,  to  questions 
of  law  arising  on  the  record.  Duncan  v.  The 
Francis  Wright  (The  Francis  Wright)  105 
U.  S.  381,  26:  1100 

Cited  in  The  Potomac   (The  Potomac  ▼.   Can- 
non)   105   U.    S.   631,    26   L.  ed.    1194 — Sun 
Mat.  Ins.   Co.   v.  Ocean   Ins.  Co.   107   U.   S. 
500,  27   L.  ed.  342.   1   Sup.    Ct.  Rep.  582— 
The  Connemara  (Sinclair  v.  Cooper)   108  IT. 
S.  859,  27  L.  ed.  754,  2  Sup.  Ct.  Rep.  754— 
Watts  V.  Camors,   115  U.  S.   363,  29  L.  ed. 
409,  6   Sap.   Ct.   Rep.   91 — The  Gaselle,    128 
U.  S.  484,   32  L.  ed.   499,   9   Sup.    Ct.   Rep. 
189— American   Constr.   Co.  v.   Jaclcsonville,  | 
T.  ft  K.  W.  R.  Co.  148  U.  S.  878,  37  L.  ed.  | 
480,  18  Sap.   Ct.  Rep.  758 — Dower  v    Rich- 1 
arda,  151  U.  8.  664,  88  L.  ed.  808,  14  Sup. 


Ct.  Rep.  452— 'King  v.  Smith,  64  IiJt.A.  710, 
49  C.  C.  A.  48,  110  Fed.  97. 

Where  questions  are  oerti0ed. 

4268.  On  writ  of  error  the  court  is  not 
limited  to  questions  certified,  but  may  re- 
view the  entire  case  where  the  amount  in- 
volved reaches  the  jurisdictional  amount. 
Allen  V.  St.  Louis  Nat.  Bank,  120  U.  S. 
20,  7  Sup.  Ct.  Rap.  460,  30:  573 

4269.  Where  the  amount  in  dispute  is  in- 
sufficient to  give  jurisdiction  of  the  whole 
case,  the  jurisdiction  of  the  Supreme  Court 
of  the  United  States  is  confined  to  answer- 
ing questions  of  law  presented  by  a  certifi- 
cate of  division  of  opinion  between  the 
judges  before  whom  the  case  was  heard  in 
the  circuit  court.  Union  Nat.  Bank  v.  Bank 
of  Kansas  City,  136  U.  S.  223,  10  Sup.  Ct. 
Rep.  1013,  34:  341 
Lawrence  v.  Nelson,  143  U.  S.  215,  12  Sup. 

Ct.  Rep.  440,  36:  130 

Cited  in  The  Max  Morris  (The  Max  Morris  v. 
Curry)  137  U.  S.  15,  34  1/  ed.  590,  11  Sap. 
Ct.  Rep.  29 — Lawrence  v.  Nelson,  143  U.  8. 
221,  86  L.  ed.  188,  12  Sap.  Ct.  Rep.  440. 

Pleadings. 

See  also  supra,  4225. 

4270.  The  whole  record  connected  with 
a  demurrer  is  open  on  a  writ  of  error,  and 
judgment  goes  against  the  earliest  fault. 
Townsend  v.  Jemison,  7  How.  706,     12: 


Elridence. 

Error  as  to,  in  Party's  Favor,  see  infra, 

4302--4305. 
See  also  infra,  4290-4293,  4883,   4884, 

4887,  4888,  4916. 

4271.  Exceptions  to  the  admission  of  evi- 
dence, or  to  findings  of,  or  the  refusal  to 
find,  facts  by  a  referee,  cannot  be  considered 
where  the  case  was  tried  by  the  circuit 
court  without  filing  a  written  waiver  of  a 
jury.  Roberts  v.  Benjamin,  124  U.  S.  64, 
8  Sup.  Ct.  Rep.  393,  31 :  334 
Cited  in  Shipman  v.  Straltsvllle  Central  Min. 

Co.  168  U.  S.  861,  39  L.  ed.  lOlfi,  15  Sap. 
Ct.  Rep.  886 — Smith  v.  Weeks,  8  C.  C.  A. 
648,  5  U.  S.  App.  240.  58  Fed.  762— Cadaby 
Packing  Co.  v.  Sioux  Nat.  Bank,  16  C.  C.  A. 
412,  32  U.  S.  App.  600,  69  Fed.  785— Cndahy 
Packing  Co.  v.  Sioax  Nat  Bank.  21  C.  C. 
A.  429,  40  U.  S.  App.  142,  73  Fed.  414. 

4272.  Objections  to  the  materiality  of  the 
testimony  are  not  open  to  consideration  on 
a  writ  of  error  sued  out  by  witnesses  to  re> 
view  a  judgment  for  contempt,  entered 
against  them  for  disobeying  an  order  to  tes- 
tify. Nelson  v.  United  States,  201  U.  S. 
92,  26  Sup.  Ct.  Rep.  358,  90:  673 
Cited  in  Alexander  v.   United  States,   201   U. 

S.  122,  50  L.  ed.  689,  26  Sup.  Ct.  Rep.  356 
— Halght  ft  F.  Co.  V.  Robinson,  203  U.  S. 
581,  51  L.  ed.  827,  27  Sap.  Ct  Rep.  780. 

4273.  On  an  appeal  from  a  judgment  dis- 
charging a  habeas  corpus  issued  on  a  peti- 
tion of  a  person  arrested  for  a  crime  oom- 
raitted  in  a  foreign  country  and  held  for  ex- 
tradition, the  Supreme  Ck>urt  will  consider 
only  the  jurisdiction  of,  and  the  suffieieiiey 
of  the  legal  ground  for  the  action  of,  the 
commissioner,  and  will   not  oonsider  quea- 
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ijons  as  to  the  admission  of  evidence  before 
htm.  Benson  ▼.  McMahon,  127  U.  S.  457, 
8  Sup.  Ct.  Rep.  1240,  32:  234 

Cited  In  Stevens  T.  Fuller,  136  IT.  S.  478.  34  L. 

ed.   464.    10    Sup.    Ct.    Rep.    911 — ^NI«h!mura 

EkiD  T.  United  States,  142  U.  S.  660,  36  L. 

fd.  1149.  12   Sup.   Ct.   Rep.   336 — Horner  v. 

United  SUtea,  143  U.  8.  578,  36  L.  ed.  269, 

12  Sup.  Ct.  Rep.  522 — Fong  Tue  Ting  ▼. 
United  SUtes,  149  IT.  8.  714,  37  L.  ed.  913, 

13  Sup.  Ct.  Rep.  1016— Lem  Moon  Sing  ▼. 
United  States,  158  V.  S.  544.  30  I^.  ed.  1084, 
15  Sup.  Ct.  Rep.  967 — Omelas  ▼.  Rnis,  161 
U.  8.  509.  40  L.  ed.  789,  16  Sup.  Ct.  Rep. 
680— Gonzales  ▼.  Cunnnlgham,  164  U.  8. 
621.  41  h.  ed.  575.  17  Sup.  Ct.  Rep.  182— 
Ex  parte  McCabe.  12  L.R.A.  501.  40  Fed. 
966— Re  Adntt,  55  Fed.  377— TJe  Ezeta.  62 
Fed.  982— Re  Tom  Yum.  64  Fed.  487— Re 
Count  Toulouse  I)e  Lautrec,  43  C.  C.  A.  43, 
102  Fed.  879 — Palmer  v.  Colladay,  18  App. 
D.  C.  430. 

4274.  A  doubt  cast  upon  the  validity  of  a 
document,  by  reason  of  the  date  of  the 
watermark  in  the  paper,  first  noticed  by  tlie 
trial  judge  in  examining  the  evidence  with 
a  view  to  his  decision,  will  not  be  con- 
sidered on  appeal,  since  no  opportunity  was 
afforded  the  adverse  party  to  produce  evi- 
dence on  the  subject,  nor  could  lie  be  per- 
mitted to  present  new  evidence  in  the  Su- 
preme Court.  Mitchel  v.  United  States,  9 
Pet.  711,  9:  283 
CUed  in  Boone  v.   Chiles,    10   Pet.   208,   9   L. 

ed.  399 — United  States  v.  Coe.  155  U.  8. 
83,  39  L.  ed.  78,  15  Sup.  Ct.  Rep.  16— 
Hatch  V.  Crawford,  2  Tort.  (Ala.)  57— 
May  ▼.  May,  7  Fla.  251.  68  Am.  Dec.  431 
—State  ex  rel.  Terre  Haute  ▼.  Kolnem,  130 
Ind.  436,  14  L.R.A.  568,  20  N.  B.  595. 

4275.  Where  a  deed  was  rejected  as  evi- 
dence in  the  court  below  on  the  ground  of 
insufficiency  of  the  acknowledgment,  but 
was  afterwards  admitted  in  evidence,  the 
question  of  the  sufficiency  of  the  acknowl- 
edgment will  not  be  considered  on  appeal. 
Hinde  v.  Longworth,  11  Wheat.  199,  6:  454 
CUed  in  Gale  v.  £  .illock,   4   Dak.   194,  29  N. 

W.  661. 

4276.  In  a  cause  tried  by  consent  without 
*  jnry,  in  a  circuit  court  of  the  United 
States  in  Louisiana,  exceptions  to  the  ad- 
mission of  evidence  are  not  properly  the 
.subject  of  a  bill  of  exceptions;  but,  if  the 
evidence  was  improperly  admitted,  the  Su- 
preme Court  will  reject  it,  and  proceed  to 
decide  the  cause  as  if  it  were  not  in  the 
reoord.    Field  v.  United  States,  9  Pet.  182, 

9:  94 
Cited  in  Weems  v.  George,  13  How.  197,  14 
L.  ed.  Ill — Arthum  v.  Hart,  17  How.  12, 
15  L.  ed.  32 — Graham  v.  Payne,  18  How. 
81.  15  V.  ed.  266 — Flanders  v.  Tweed,  9 
Wall.  431,  19  L.  ed.  680— White  v.  Tbscker, 
24  C.  C.  A.  377.  41  U.  8.  App.  745,  78 
Fed.  865— Taylor  v.  Tilden,  3  Neb.  342 
—Bowman  t.  Sanborn,  25  N.  H.  105 — 
Lynch  v.  Grayson,  5  N.  M.  509,  25  Pac. 
992, 

4277.  The  improper  rejection  of  testi- 
nwny  on  the  trial  before  a  jud^e,  where  a 
jury  has  been  dispensed  with  in  a  circuit 
rourt  of  the  United  States  in  Ijouisiana, 
may  oonsUtute  a  subject  of  review  on  the 
writ  of  error,  as  in  the  case  of  trial  before 


a  jury;  but  if  the  testimony  rejected  is  but 
cumulative,  and  relates  exclusively  to  a 
question  of  fact  involved  in  the  case,  the 
rejection  may  be  immaterial,  as  a  decision 
of  that  question  by  the  judge,  upon  the  evi- 
dence already  in  may  be  regarded  as  well 
warranted.     Arthurs  v.   Hart,   17   How.   6, 

15:30 
CUed  In  Graham  v.  Bayne,  18  How.  61,  15 
L.  ed.  266 — Suydam  v.  Williamson,  20  How. 
434,  15  L.  ed.  981 — Burr  v.  Des  Moines  R. 
ft  Nav.  Co.  1  Wall.  103,  17  L.  ed.  563— 
Newell  V.  Nixon,  4  Wall.  581,  18  L.  ed. 
308 — Flanders  v.  Tweed,  9  Wall.  431,  19  L. 
ed.  080 — Dower  v.  Richards,  151  U.  8.  666, 
38  L.  ed.  808,  14  Sup.  Ct.  Rep.  452 — 
Ross  V.  United  States,  12  Ct.  CI.  673 — 
Toomes's  Estate,  54  Cal.  517*  35  Am.  Rep. 
83— Mitchell  v.  Beckman,  64  Cal.  128,  28 
Pac.  110 — Lynch  v.  Grayson,  5  N.  M.  609, 
25  Pac.  992. 

Instrnctions  and  requests  to  find. 

Instruction  in  Party's  Favor,  see  infra, 

4306-4309. 
Prejudicial    Error  in  Befusal  to  Find, 

see  infra,  6179,  5180. 
See  also  supra,  4271 ;  infra,  4834,  4916. 

4278.  This  court  has  nothing  to  do  with 
the  charge  of  the  court  to  the  jury  on  mat- 
ters of  fact,  or  its  comments  upon  weight  of 
evidence.  Carver  v.  Jackson  ex  dem.  Astor, 
4  Pet.  1,  7:  761 
Magniac  v.  Thompson,  7  Pet.  348,  8:  709 
Cited   in   Vlcksburg   ft   M.   R.   Co.   v.   Putnam, 

118  U.  S.  553,  30  L.  ed.  258,  7  Sup.  Ct.  Rep. 
1 — Hayes    ▼.    United    States,    82    Fed.    663 

4279.  Refusals  b^  the  court  of  requests 
that  it  adopt  certain  conclusions  of  law,  in 
the  nature  of  prayers  for  instruction,  are 
not  rulings  in  the  progress  of  the  trial, 
so  as  to  l^  the  proper  subjects  of  exception 
in  cases  where  a  jury  is  waived.  Mercantile 
Mut  Ins.  Co.  V.  Folsom,  18  Wall.  237, 

21:827 

4280.  Refusals  of  requests  to  find  certain 
facts  submitted  to  the  court  on  trial,  with 
jury  waived,  are  not  the  subject  of  exception 
and  review.  Dickinson  v.  Planters'  Bank, 
16  Wall.  250,  21 :  278 

4281.  The  refusal  of  the  court  to  find  im- 
material or  incidental  facts  amounting  only 
to  evidence  bearing  on  the  ultimate  facts 
found  is  not  a  proper  subject  for  review. 
Hathaway  v.  First  Nat.  Bank,  34  U.  S.  494, 
10  Sup.  Ct.  Rep.  608,  33:  1004 

4282.  Requests  for  special  findings  of  fact 
by  the  court  upon  a  trial  without  a  jury 
are  not  subjects  of  exception,  reviewable  by 
the  Supreme  Court.  Mercantile  Mut.  Ins. 
Co.  v.  Folsom,  18  Wall.  237,  21:827 
Cited   in    Marye   v.    Strouse,    6    Sawy.   218,    5 

Fed.  497 — Searcy  County  v.  Thompson,  13 
C.  C.  A.  351,  27  U.  S.  App.  715,  66  Fed. 
93 — Searcy  County  v.  Thompson,  13  C.  C. 
A.  356,  27  tJ.  S.  App.  715,  66  Fed.  98— 
Distil liuff  ft  Cattle  Feeding  Co.  v.  Gotts- 
chalk  Co.  13  C.  C.  A.  619,  24  U.  8.  App. 
638,  66  Fed.  610 — Paul  v.  Delaware,  L.  ft 
W.  R.  Co.  130  Fed.  966 — Jones  v.  United 
States,  68  CCA.  69,  135  Fed.  519. 

4283.  If  the  circuit  court  neglects  or  re- 
fuses, on  request,  to  make  a  finding  on  a 
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material  question  of  fact  on  which  evidence 
has  been  adduced,  or  finds  a  material  fact 
not  supported  by  the  evidence,  an  exception 
to  such  ruling,  presented  by  a  bill  of  ex- 
ceptions, may  be  considered  here  on  appeal. 
Duncan  v.  The  Francis  Wright  (The  Francis 
Wright)  105  U.  wS.  381,  26:  1100 

Cited  In  Merchants'  Mut.  Ins.  Co.  v.  Allen,  121 
U.  S.  71,  30  L.  ed.  860,  7  Sup.  Ct.  Rep.  821 
— Hathaway  ▼.  First  Nat.  Bank,  134  U.  S. 
498,  33  L.  ed.  1006,  10  Sup.  Ct.  Rep.  608 
— The  E.  A.  Packer  (The  B.  A.  Packer  v. 
New  Jersey  Lighterage  Co.)  140  U.  S.  364, 
35  L.  ed.  456,  11  Sup.  Ct.  Rep.  794— The 
City  of  New  York  (Alexandre  v.  Mnchan) 
14T  U.  8.  77,  37  L.  ed.  87,  13  Sup.  Ct.  Uep. 
211— Phenlx  Tns  Co.  v.  Kerr,  66  L.R.A.  571, 
64  C.  C.  A.  252,  129  Fed.  724— Eureka 
County  Bank  ▼.  Clarke,  64  C.  C.  A.  573, 
130  Fed.  327. 

4284.  If  the  court  below  neglects  or  re- 
fuses to  make  a  finding  one  way  or  the 
other  as  to  the  existence  of  a  material  fact 
which  has  been  established  by  uncontra- 
dicted evidence,  or  if  it  finds  such  a  fact 
when  not  supported  by  any  evidence  what- 
ever, and  an  exception  be  taken,  the  ques- 
tion may  be  brought  up  for  review  in  that 
particular.  Both  of  these  are  questions  of 
law,  and  proper  subjects  for  review  in  an 
appellate  court.  Alexandre  v.  Machan  (The 
City  of  New  York)  147  U.  S.  72,  13  Sup.  a. 
Rep.  211,  37:84 
Cited    in    King    ▼.    Smith,    54    L.R.A.    710,    49 

C.  C.  A.  49,  110  Fed.  97 — Rehberg  v.  G reis- 
er, 24  Mont.  493,  63  Pac.  41. 

4285.  In  a  case  tried  by  the  court  without 
a  jury,  where  there  are  no  special  findings 
of  fact,  the  refusal  of  an  application  at  the 
close  of  the  trial  for  a  declaration  of  law 
that  the  plaintiiT  is  entitled  to  judgment  for 
the  sum  claimed,  which  is  shown  by  bill  of 
exceptions,  presents  a  question  of  law  for 
the  consideration  of  the  Supreme  Court  of 
the  United  States.  St.  Louis  v.  Western  U. 
Teleg.  Co.  148  U.  S.  92,  13  Sup.  Ct.  Rep. 
485,  37:  380 
Cited  In  Searcy  County  v.  Thompson,  13  C.  C. 

A.  340.  27  U.  S.  App.  715,  66  Fed.  99— Dis- 
tilling &  Cattle  Feeding  Co.  v.  Clottschalk  Co. 
13  C.  C.  A.  019,  24  U.  S.  App.  638,  66  Fed. 
610 — Paul  V.  Delaware,  L.  ft  W.  R.  Co.  130 
Fed.  954— Streeter  v.  Sanitary  District,  66 
C.  C.  A.  192,  133  Fed.  126. 

Sufficiency  of  findings  to  support  Judg- 
ment. 

Necessity  of  Bill  of  Exceptions  to  Re- 
view, see  supra,  3441-3448. 
See  also  infra,  4885-4888. 

4286.  The    jurisdiction    of    the    Supreme 
Court  to  review  a  judgment  of  a  territorial 
court  is  limited  to  ascertaining  whether  the 
special  findings  support  the  judgment.   Nes- 
lin  V.  Wells,  F  &  Co.  104  U.  S.  428,    26:  802 
Cited  In  Idaho  &  O.  Land  Improv.  Co.  v.  Brad- 
bury, 132  U.  S.  515,  33  L.  ed.  437,  10  Sup. 
Ct.  Rep.   177 — San  Pedro  &  C.  D.  A.  Co.  ▼. 
United  States,  146  U.  S.  131,  36  L.  ed.  014, 
13    Sup.    Ct.    Rep.    94 — Cameron    ▼.    United 
States.  148  U.  S.  305,  37  L.  ed.  400,  13  Sup. 
Ct.    Rep.    595— Bear    Lake    &    River   Water- 
works  &   Irrljf.    Co.    V.    Garland,    164    U.    S. 
18,  41  L.  ed.  334,  17  Sup.  Ct.  Rep.  7— Harrl- 
aon  ▼.  Perm,  ^6^  y»  0,  328,  42  L.  ed.  482, 


18  Snp.  Ct.  Rep.  129>-Naeglin  t.  De  Cordoba, 
171  U.  S.  640.  43  L.  ed.  816.  19  Sap.  a. 
Rep.  35. 

4287.  The  review  of  conflicting  evidence 
on  appeal  from  the  supreme  court  of  a  ter- 
ritory is  limited  to  the  question  whether 
the  facts  found  support  the  judgment.  Kar- 
rick  V.  Hannaman,  168  U.  S.  328,  18  Sup. 
Ct.  Rep.  135,  42:464 

4288.  On  appeal  from  the  supreme  (*oTir* 
of  a  territory,  when  no  jury  was  had  and 
there  are  no  questions  as  to  the  adniipsiua 
or  exclusion  of  testimony,  the  only  question 
to  consider  is  whether  the  findings  of  fact 
sustain  the  decree.  Naeglin  v.  De  Cordoba. 
171  U.  S.  638,  19  Sup.  Ct.  Rep.  35,    43:  315 

4289.  On  appeal  from  a  territorial  su- 
preme court  which,  in  addition  to  adoptiii*; 
the  facts  found  by  the  trial  court,  made  an 
additional  finding  of  facts,  the  Supreme 
Court  of  the  United  States  mav  consider 
the  latter  findings,  as  well  as  the  former,  in 
determining  the  question  of  the  sufficiency 
of  the  facts  found  to  authorise  the  jud<!- 
ment.  Apache  County  v.  Barth,  177  U.  S. 
638,  20  Snp.  a.  Rep.  718,  44:  878 

4290.  The  jurisdiction  of  the  Supreme 
Court  of  the  United  States  on  an  apptal 
from  a  territorial  supreme  court  is  limited 
to  determining  whether  the  findings  of  fact 
support  the  judgment,  where  the  exceptions 
to  rulings  of  the  trial  court  in  the  admis- 
sion or  rejection  of  evidence  were  not  in- 
sisted upon  in  the  territorial  supreme  court, 
and  were  not  considered  by  that  tribunal. 
Crowe  V.  Trickey,  204  U.  S.  228,  27  Sup. 
Ct.  Rep.  276,  51:454 
Crowe  V.  Harmon,  204  U.  S.  241,  27  Snp. 

Ct.  Rep.  280,  51:461 

4291.  The  jurisdiction  of  the  Supreme 
Court,  on  appeal  from  territorial  courts, 
apart  from  exceptions  duly  taken  to  rul 
ings  on  the  admission  or  rejection  of  evi- 
dence, is  limited  to  determining  whether  the 
findings  of  fact  support  the  judgment,  bear 
Lake  &  River  Waterworks  &  Irrig.  Co.  v. 
Garland,  164  U.  S.  1,  17  Sup.  Ct.  Rep.  7. 

41:327 
Cited  in  Harrison  v,  Perea.  168  U.  S.  323.  42 
L.  ed.  482,  18  Sup.  Ct.  Rep.  120 — Apache 
County  ▼.  Barth,  177  U.  8.  542.  44  L.  ed. 
879,  20  Sup.  Ct.  Rep.  718 — Cahlll  v.  Ben- 
son, 19  Tex.  Civ.  App.  34,  46  8.  W.  8SS. 

4292.  Where  a  suit  in  equity  was  tried  by 
the  court  of  a  territory  without  a  jury,  the 
Supreme  Court  of  the  United  States,  apart 
from  the  exceptions  duly  taken  to  rulings 
on  the  admission  or  rejection  of  evidence,  is 
limited  to  the  inquiry  whether  the  decree 
can  be  sustained  upon  its  findinga.  Mam- 
moth Min. .  Co.  V.  Salt  Lake  Foundrv  & 
Mach.  Co.  151  U.  S.  447,  14  Sup.  Ct.  Rep. 
384,  38: 22i 

4293.  Under  the  act  of  April  7,  1874  (IS 
Stat,  at  L.  27),  the  jurisdiction  of  the  2>u- 
preme  Court,  on  appeal  from  the  judgment 
of  a  territorial  supreme  court,  ia  limited  to 
determining  whether  the  facts'  found  are 
sufficient  to  sustain  the  judgment,  and  to 
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reviewing  the  rulings  of  the  court  on  the 
admission  or  rejection  of  testimony,  when 
exceptions  have  been  duly  taken.  Haws  v. 
Victoria  Copper  Min.  Co.  160  U.  S.  303, 
16  Sup.  Ct  Rep.  282,  40:  436 

Cited  In  Gilder  sleeve  v.  New  Mexico  Mln.  Co. 

161   U.   S.   577.   40   L.   ed.   814,    16    Sup.   Ct. 

Rep.    663 — Kelsey    v.    Crowther,    162    U.    8. 

409,  40  L.  ed.  1010,  16  Sup.  Ct.  Rep.  808 — 

Salina  Stock  Co.  v.   Salina  Creek  Irrig.  Co. 

163   U.   S.    118,    41    L.   ed.   93.    16    Sup.    Ct. 

Rep.    1036 — Ogden    City   v.    Armstrong,    168 

U.  S.  235,  42  L.  ed.  451,   18  Sup.  Ct.  Rep. 

98 — Harrison  v.  Perea,  168  U.  S.  323,  42  L. 

ed.   482,   18    Sup.    Ct.   Rep.    129 — Kerrick   v. 

Hannaman,  168  U.  S.  333,  42  L.  ed.  489,  18 

Sup.   Ct.  Rep.  135 — Marshall  v.  Burtls,   172 

U.  S.  635,  43  L.  ed.  581,  19  Sup.  Ct.  Rep 

290. 

4294.  The  only  question  open  to  review 
where  the  court  below  adopted  the  findings 
of  the  referee  is  whether  the  facts  found  by 
him  sustain  the  judgment.  Shipman  v. 
Straitsville  Central  Min.  Co.  158  U.  S. 
356,  15  Sup.  Ct.  Rep.  886,  39:  1015 
Cited  In  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Clark, 

178  U.  8.  364,  44  L.  ed.  1105,  20  Sup.  Ct. 
Rep.  924 — Shipman  v.  Ohio  Coal  Exchange, 
17  C.  C.  A.  316,  37  V.  S.  App.  471,  70  Fed. 
654 — Codahy  Packing  Co.  v.  Sioux  Nat. 
Bank,  21  C.  C.  A.  429,  40  U.  8.  App.  142, 
75  Fed.  474. 

4295.  The  question  whether  the  judgment 
rendered  was  warranted  by  the  facts  found 
is  open  for  consideration  on  appeal,  where 
the  cause  was  tried  without  a  jury,  after  ex- 
press waiver  of  jury  trial,  and  a  referee 
duly  appointed  by  written  consent,  whose 
findings,  rulings,  and  decisions  were  made 
those  of  the  court.  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Clark,  178  U.  S.  353,  20  Sup.  Ct.  Rep. 
924,  44:  1099 

Proceedings  on  appeal. 

4296.  The  Supreme  Court  will  not  review 
the  action  of  the  circuit  court  in  quashing 
a  writ  of  supersedeas  for  want  of  sufficient 
security.     Black  v.  Zacharie,  3  How.   483, 

11:690 
Cited  In  Jerome  v.  McCarter,  21  Wall.  30.  22 
L.  ed.  516 — Butchers*  Asso.  v.  Slaughter 
House  Co.  1  Woods,  53,  Fed.  Cas.  No.  2,234 
— Crowder  v.  Morgan,  72  Ala.  640 — Rose  v. 
Richmond  Mln.  Co.  17  Nev.  77,  27  Pac.  1116 
— ^Ex  parte  Dunn,  6  S.  C.  309. 

Extending  review  beyond  Federal  ques- 
tion. 
Cases  Coming  up  from  State  court,  see 

supra.  III.  d.  9,  y,    (2). 
See  also  supra,  986. 

4297.  The  jurisdiction  of  the  Supreme 
Court,  in  review^ing  a  final  judgment  of  the 
circuit  court,  extends  to  the  whole  case,  and 
it  may  pass  by  the  Federal  question,  which 
gives  jurisdiction,  and  dispose  of  the  case 
on  other  questions.  Santa  Clara  County  v. 
Southern  P.  R.  Co.  118  U.  S.  394,  6  Sup.  Ct. 
Rep.  1132,  30:  118 
Cited  Id  Nashville,  C.  ft  St.  L.  B.  Co.  v.  Tay- 
lor, 86  Fed.  177. 

4298.  Where  an  appeal  or  writ  of  error  is 
taken  direct  to  the  Supreme  Court  of  the 
United  States  from  a  circuit  court  in  a  case 

U.  S.  Dig. — 39 


in  which  the  constitutionality  of  a  law 
of  the  United  States  is  drawn  in  question, 
that  court  acquires  jurisdiction  of  the  entire 
case  and  of  all  questions  involved  in  it,  and 
not  merely  of  the  question  of  the  constitu- 
tionality of  the  law  of  the  United  States. 
Horner  v.  United  States,  143  U.  S.  570,  12 
Sup.  Ct.  Rep.   522,  36:  266 

Cited  In  Carey  v.  Houston  ft  T.  C.  R.  Co.  150 

U.  S.  181,  37  L.  ed.  1044,  14  Sup.  Ct.  Rep. 

68 — United   States   v.   Jahn.   155   U.   8.   113. 

89  L.  ed.  89,  15  Sup.  Ct.  Rep.  39 — Chappell 

V.  United  States,   160  U.    S.   509.  40  L.  ed. 

513,   16  Sup.   Ct.   Rep.  397 — Press  Pub.   Co. 

V.    Monroe,    164    U.    S.    Ill,   41    L.   ed.    369. 

17    Sup.    Ct.    Rep.    40 — Osborne    v.    Florida. 

164   U.  8.  656,  41   L.  ed.   588,   17   Sup.    Ct. 

Bep.    214 — Scott   v.    Donald,    165   U.    S.    73, 

41  L.  ed.  634,  17  Sup.  Ct.  Rep.  265 — Penn 
Mut.   L.  Ins.    Co.  V.  Austin,   168  U.   S.   695, 

42  L.  ed.  630,  18  Sup.  Ct.  Rep.  223 — Stephens 
V.  Cherokee  Nation,  174  U.  S.  482,  43 
L.  ed.  1054,  19  Sup.  Ct.  Rep.  722 — Stortl 
V.  Massachusetts,  183  U.  8.  143,  46  L.  ed. 
124,  22  Sup.  Ct.  Rep.  72— King  v.  Mc- 
Lean Asylum,  12  C.  C.  A.  139,  21  U.  S. 
App.  407,  64  Fed.  329 — Green  v.  Mills,  30 
L.R.A.  93,  16  C.  C.  A.  522,  25  U.  S.  App. 
883,  69  Fed.  857— Westerly  v.  Westerly  Wa- 
terworks,  22  C.  C.  A.  279,  33  U.  S.  App. 
723,  76  Fed.  468 — Stafford  v.  Klnjf,  32  C.  C. 
A.  640,  61  U.  S.  App.  487,  90  Fed.  140— 
Louisville  Trust  Co.  v.  Stone,  46  C.  C.  A. 
303,  107  Fed.  809— Watklns  v.  King,  55 
C.  C.  A.  297,  118  Fed.  531. 

4299.  Jurisdiction  having  been  acquired 
on  the  ground  that  the  constitutionality  of 
a  law  of  the  United  States'  is  drawn  in  ques- 
tion, the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  a  district  court 
has  power  to  dispose  of  the  entire  case,  in- 
cluding all  questions,  whether  of  jurisdic- 
tion or  of  merits.  Chappell  v.  United 
States,  160  U.  S.  499,  16  Sup.  Ct.  Rep.  397, 

40:  510 
Cited  in  Press  Puh.  Co.  v.  Monroe,  164  U.  S. 
Ill,  41  L.  ed.  369,  17  Sup.  Ct.  Rep.  40 — 
Scott  V.  Donald,  165  U.  S.  74,  41  L.  ed. 
634,  17  Sup.  Ct.  Rep.  266 — Pullman's  Pal- 
ace Car  Co.  V.  Central  Transp.  Co.  22  C. 
C.  A.  247,  39  U.  S.  App.  307,  76  Fed.  402— 
Holt  V.  Indiana  Mfg.  Co.  25  C.  C.  A.  304, 
46  U.  S.  App.  717,  80  Fed.  4. 

4300.  The  extent  of  the  review  authorized 
on  appeal  to  the  Supreme  Court  of  the 
United  States  in  citizenship  cases  from  the 
United  States  court  in  the  Indian  territory, 
under  the  act  of  Congress  of  July  1,  1898, 
is  limited  to  the  constitutionality  or  va- 
lidity of  the  legislation  affecting  citizenship 
or  the  allotment  of  lands  in  the  Indian  ter- 
ritory. Stephens  v.  Cherokee  Nation,  174 
U.  S.  445,  19  Sup.  Ct.  Rep.  722,  43:  1041 
Cited  In   Ansley  v.  Alnsworth,  180  U.   S.  258, 

45  L.  ed.  520.  21  Sup.  Ct.  Rep.  364 — Ans- 
ley  V.  Alnsworth,  180  U.  8.  259,  45  L.  ed. 
520,  21  Sup.  Ct.  Rep.  364 — Ex  parte  .Tolns, 
191  U.  S.  100,  48  L.  ed.  Ill,  24  Sup  Ct. 
Rep.  27 — Hockett  v.  Alston,  8  Ind.  Terr. 
439.   58   8.  W.  675. 

/.    DetHsions  in  Favor  of  Party  or  Not 
Aftecting    Him. 

In  favor  of  party. 

4301.  An  error  of  the  court  which  is  fa- 
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vorable  to  the  party  objecting  furnishea 
no  ground  of  complaint.  Wiggins  v.  Burk- 
ham,  10  Wall.  129,  19:  884 

Avendano   Bros.  v.  Gay,  8   Wall.   376,  . 

19:  422 
McMicken  v.  Webb.  6  How.  292,  12:443 
Law  V.  Cross,   1   Black,  533,  17:  185 

Thompson   v.    Roberts,    24    How.    233, 

16:648 
Scott  V.  Sandford,  19  flow.  393,  15:  691 

Bethell  v.  Mathews,  13  Wall.  1,  20:  556 
Cited  In  Bethell  v.  Mathews,  13  Wall.  3»  20 
L.  ed.  556— Edwards  ▼.  Elliott,  21  Wall. 
562,  22  L.  ed.  490<-nnlted  SUtes  ▼.  Grib- 
bon,  5  C.  C.  A.  288,  14  U.  S.  App.  382,  55 
Fed.  876 — Edes  ▼.  Boardman,  58  N.  H.  589 
—Orange  County  Fruit  Exchange  v.  Hub- 
bell,  10  N.  M.  58,  61  Pac.  121— Ellis  ▼. 
Dempsey,  4  W.  Va.  128. 

4302.  Where  it  appears  from  the  charge 
that  the  decision  of  the  court  as  to  the  ad- 
missibility of  evidence  was  favorable  to  the 
plaintiff  by  declaring  it  insufficient,  he  has 
no  cause  for  complaint  upon  his  exceptions 
to  its  admission.  Chandler  ▼.  Von  Boeder, 
24  How.  224,  16:  633 

4303.  Testimony  which,  if  material  at  all, 
was  in  favor  of  the  person  complaining,  is 
not  ground  of  error.  Pierce  v.  United 
States,  160  U.  S.  355,  16  Sup.  Gt.  Rep.  321, 

40:454 

4304.  The  exclusion  of  evidence  which 
would,  if  admitted,  have  precluded  judg- 
ment for  the  plaintiff  cannot  be  complained 
of  by  him.  Ritter  v.  Mutual  L.  Ins.  Go. 
169  U.  S.  139, 18  Sup.  Ct.  Rep.  300,    42:  693 

4305.  If  the  evidence  shows  that  there 
were  several  posts  between  the  time  of  the 
receipt  of  an  account  and  the  date  of  the 
letter,  objecting  to  it,  the  jury  should  be 
instructed  that  the  letter  was  not  sent 
within  a  reasonable  time  to  repel  the  admis- 
sion of  correctness  of  the  account  rendered, 
and  the  error  of  the  court  in  submitting 
that  question  to  the  jury,  being  favorable 
to  the  debtor,  cannot  be  complained  of  by 
him.     Wiggins  v.  Burkham,   10  Wall.  129, 

19:884 

4306.  Upon  appeal  objection  should  not 
be  taken  or  urged  to  an  instruction  in  favor 
of  the  appellant.  Reed  v.  Proprietors  of 
Locks  &  Canals,  8  How.  274,  12:  1077 

4307.  A  charge  which  is  more  favorable 
than  the  one  contended  for  is  not  ground  of 
reversal.  Andrews  v.  Congar,  131  U.  S. 
clxxxiii,  Appx.  and  26:  90 

4308.  A  party  is  not  injured  by  refusal 
of  an  instruction  the  principle  of  which,  cor- 
rectlv  applied,  is  fatal  to  his  claim.  Ar- 
gentine Min.  Co.  V.  Terrible  Min.  Co.  122  U 
S.  478,  7  Sup.  a.  Rep.  1356,  30:  1140 

4309.  An  error  in  the  charge  of  the  trial 
judge  which  is  favorable  to  one  of  the 
parties  is  not  a  subject  for  complaint  on 
liis  part.  M'Lemore  v.  Powell,  12  Wheat. 
554,  6:726 
Cited  in  Ailing  v.  Bhelton,  16  Conn.  444. 

4310.  Plaintiff  in  error  cannot  object  that 


the  judgment  was  too  favorable  to  him, 
and  the  judgment  will  not  be  reversed  for 
that  reason.    Tilden  v.  Blair,  21  Wall.  241, 

22:  632 
Cited  in  Re  Orlbbon,  5  C.  C.  A.  288,  14  U.  S. 
App.  882,  55  Fed.  876. 

4311.  The  arrest  of  judgment  on  one 
count  of  an  indictment  is  not  subject  to 
review  on  writ  of  error  taken  by  the  defend- 
ant. Williams  y.  United  States,  168  U.  S. 
382,  18  Sup.  Ct.  Rep.  92,  42:509 

4312.  [A  defendant  cannot  complain  be- 
cause a  court-martial  heard  his  defense, 
when  its  duty  waa  merely  to  issue  execu- 
tion. Ferguson  ▼.  Baron  (Pa.  Sup.  Ct.|  2 
Dall.  113,  1:311] 

Not  affecting  iwrty. 

Right  to  Complain  of  Error  Affecting 
Third  Person,  see  supra,  4037- 
4039. 

See  also  infra,  4344. 

4313.  An  erroneous  ruling  cannot  be  as- 
signed for  error  when,  in  the  progress  of  the 
case,  its  subject-matter  becomes  wholly  im- 
material. Philadelphia,  W.  &  B.  R  Co.  v. 
Howard,  13  How.  307,  14: 157 

4314.  A  plaintiff  who  has  no  right  to 
property  is  not  injured  by  a  decree  which 
fails  to  take  it  from  defendant,  although 
fraudulently  acquired  by  the  latter.  Cue 
V.  Kelly,  133  U.  S.  21,  10  Sup.  Ct  Rep. 
216,  33: 513 

4315.  The  rejection  of  evidence  hy  the 
court  below  is  not  available  error  where 
its  admission  could  not  have  benefited  the 
party  complaining.  Livingston  ▼.  Moore, 
7   Pet.   469,  8:751 

4316.  The  correctness  of  the  action  of  the 
court  below  in  rejecting  evidence  will  not 
be  examined  on  appeal,  where  its  admission 
could  not  have  chans^ed  the  result.  United 
States  V.  The  Burdett,  9  Pet  682,  9:  273 
Cited  in  Wood  v.  Welant,  How.  App.  Cts.  172. 

4317.  A  party  cannot  complain  of  erro- 
neous instructions  which  could  not  have  in- 
juriously affected  him.  Johnston  v.  Jones, 
1  Black,  209,  17: 117 
Cited  in  Bean  v.  Conway  Sav.  Bank,  64  N.  H. 

3?»2.  10  Atl.  818— State  v.  Cross,  101  N.  C. 
787.  9  Am.  St.  Rep.  03,  7  8.  B.  715 — Saw- 
yer V.  Chicago  &  N.  W.  R.  Co.  22  Wis.  412, 
99   Am.    Dec.    49. 

4318.  An  objection  that  a  bill  was  not 
formally  dismissed  as  to  devisees  cannot 
be  raised  here  by  the  executor,  who  alone 
appealed  from  the  decree.  Kennedy  v.  Cres- 
well,  101  U.  S.  641,  25:  1075 

4319.  A  defendant  in  an  action  in  a  court 
of  law  is  not  prejudiced  by  the  act  of  the 
court  in  leaving  to  the  jury  the  considera- 
tion of  evidence  constituting  the  same  de- 
fense upon  which  a  court  of  equity  had  de- 
cided adversely  to  defendant,  and  which,  if 
decided  by  the  court,  must  have  been  de- 
cided in  the  same  way.  Thompson  v.  Rob- 
erts, 24  How.  233,  16:  648 
Cited  in  People  v.  OTYeU,  40  Hna,  422,  4  N. 
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T.  Simp.  119 — Ming  v.  Corbln,  68  Hun, 
168L  82  M.  T.  Sapp.  647. 

4320.  A  receiver  appointed  in  another  suit, 
allowed  to  come  in  as  a  defendant  to  a  suit 
against  the  owner  of  land  to  compel  a  con- 
veyance, is  not  aggrieved  by  a  decree  order- 
ing the  conveyance  and  accounting,  which 
IS  made  without  prejudice  to  the  rights  of 
the  receiver.  Close  v.  Glenwood  Cemetery, 
107  U.  S.  466,  2  Sup.  Ct.  Rep.  267,    27:  408 

4321.  A  decree  will  not  be  reversed,  al- 
tlioagh  an  error  has  been  committed  in  pro- 
ceeding under  the  mandate  from  this  court, 
where  no  benefit  would  result  to  the  ap- 
pellant from  the  reversal.  Campbell  v. 
Pratt,  2  Pet.  354,  7:  449 
Cited  fn  Brobst  v.  Brock  (Doe  ex  dem.  Brobst 

V.  Roe)  10  -Wall.  528,  19  L.  ed.  1004 — Be 
OibbOD,  6  C.  C.  A.  288,  14  U.  S.  App.  382, 
S5   Fed.   876. 

g,  OhieeUons  as  to  Which  Party  ia  Bs^ 

topped, 

1,  In  General. 

By  Failing  to  Raise  Objection  Till  after  Re- 
mand of  Cause,  see  infra,  5533. 

By  Appearance,  see  Appearance. 

By  Inconsistency  in  Judicial  Proceedings 
Generally,  see  Estoppel,   276-289. 

4322.  A  court  ought  in  no  case  to  permit 
the  party  who  commits  the  first  error  to 
have  the  judgment  reversed  and  to  be  aN 
lowed  a  repleader,  unless,  perhaps,  when  the 
verdict  is  in  his  favor.  Garland  ▼.  Davis, 
4  How.  131,  11:907 
OUed  in  Jackson  v.  Bnndlet,  1   Woodb.  &  M. 

383,  Fed.  Gas.  No.  7,145— King  v.  Utica 
Ins.  Co.  6  How.  Pr.  486. 

4322a.  A  party  who  omits  at  the  proper 
time  to  plead  a  fact  material  to  his  defense 
cannot  avail  himself  of  it  afterwards.  Pen- 
hallow  T.  Doane,  3  Dall.  64,  1:607 

4323.  Neither  party  will  be  heard  in  the 
appellate  court  to  question  the  facts  whose 
existence  was  assumed  in  the  trial  court, 
and  on  which  assumption  the  trial  proceed- 
ed without  objection,  and  the  case  was  de- 
cided,— especially  where  the  alleged  omis- 
sions might  have  been  supplied  if  called  to 
the  attention  of  the  trial  court.  Brown 
V.  Gumey,  201  U.  S.  184,  26  Sup.  Ct.  Rep. 
609,  60: 717 

4324.  An  appellant  cannot  reverse  a  de- 
cree because  too  large  an  allowance  was 
made  to  appellee,  when  he  has  received  al- 
lowances of  the  same  kind  out  of  the  same 
fund,  and  has  otherwise  waived  his  right 
to  make  this  objection  for  the  first  time 
here.  Terry  v.  Merchants'  &  Planters'  Bank 
(Terry  v.  Abraham)  93  U.  S.  38,      23:  794 

4325.  A  mistake  in  the  name  of  one  of 
the  parties  as  set  out  in  a  joint  commission 
to  take  depositions  may  be  considered  as 
made  by  both  parties,  and  cannot  be  taken 
advantage  of  by  either.  Keene  ▼.  Meade, 
3  Pet  1,  7:  581 

4328.  The   daimant,   having    by    answer 


specifically  denied  the  allegations  of  the 
first  count  of  an  information,  cannot  be 
heard  to  say  that  he  did  not  know  the 
charge  made,  and  could  not  defend  against 
it,  on  a  record  which  presents  no  excep- 
tions except  to  orders  overruling  motions 
for  a  new  trial.  Coffey  v.  United  States, 
116  U.  S.  436,  6  Sup.  a.  Rep.  437,    29:  684 

4327.  A  party  who  produces  a  gun  for 
his  witness  to  use  in  connection  with  his 
testimony  respecting  the  death  of  a  person 
by  the  discharge  of  a  gun  that  he  was  car- 
rying cannot  complain  if  the  other  party 
uses  the  same  gun  for  the  purposes  of 
other  illustration,  without  giving  proof 
to  identify  this  with  the  gun  that  caused  the 
death, — especially  when  the  latter  party 
gives  some  testimony  tending,  though  per- 
haps only  slightly,  to  identfy  it.  Supreme 
Lodge,  K.  of  P.  V.  Beck,  181  U.  S.  49,  21 
Sup.  Ct  Rep.  532,  45:  741 

2.  By  Requesting  or  Obtaining  Ruling 

or  Decision. 


4328b  A  party  who  procures  or  acquiesces 
in  the  rulings  under  which  a  trial  is  con- 
ducted thereby  waives  the  right  to  object  to 
them.  New  York  Elev.  R.  Co.  v.  Fifth  Nat 
Bank,  185  U.  S.  432,  10  Sup.  Ct  Rep.  743, 

34:  231 
Oited  in  Koenlgsberger  v.  Richmond  Silver 
Mln.  Co.  168  U.  8.  52,  SO  L.  ed.  893,  15 
Sup.  €t  Rep.  761 — Missouri,  K.  ft  T.  R. 
Co.  V.  Byrne,  40  C.  C.  A.  409,  100  Fed. 
365 — Haley  v.  Kllpatrlck,  44  C.  C.  A.  1U4, 
104  Fed.  649 — District  of  Columbia  v. 
Hutchinson,  1  App.  D.  C.  407 — Evans  v. 
Schoonmaker,  2  App.  D.  C.  72^Baltlmore  ft 
P.  R.  Co.  V.  Golwaj,  6  App.  D.  C.  169— 
Mlchij^an  F.  ft  M.  Ins.  Go.  v.  Wich,  8  Colo. 
App.  420,'  46  Pac.  687 — Golden  v.  Metro- 
politan Elev.  B.  Co.  1  Misc.  144,  20  N.  Y. 
Supp.  630. 

4329.  Plaintiff  cannot  complain  of  an  er- 
ror in  a  ruling  which  was  made  at  his  re- 
quest and  to  the  prejudice  of  defendant. 
Avendano  Bros.  v.  Gay,  8  Wall.  376, 

19:422 

4330.  Plaintiff  in  error  cannot  complain 
in  the  appellate  court  of  an  order  made  In 
the  inferior  court  at  his  instance.  United 
States  ex  rel  Brown  ▼•  Memphis,  97  U.  S. 
284,  24: 937 

4331.  An  objection  that  a  case  was  tried 
on  a  wrong  theory  is  ineffectual  when  both 
parties    ask    instructions    on    that    theory. 
Baltimore  &  P.  R.  Co.  v.  Mackey,  157  U. 
S.  72,  15  Sup.  a.  Rep.  491,  39:  624 
Cited  in  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Need- 
ham.   16   C.   C.   A.  460,   32  U.   S.   App.   635, 
69    Fed.   826 — Nashua   Iron   ft   Steel    Co.    v. 
Brush,  33  C.  C.  A.  463,  50  U.  S.  App.  461, 
91    Fed.   220 — Beaman   v.   Martha   Washing- 
ton Mln.  Co.  23  UUh,   147,  68  Pac.  631. 

4332.  Where  the  construction  of  an  in* 
strument  is  left  to  the  jury,  the  party 
against  whom  it  should  have  been  construed 

I  by   the  court   cannot   complain.    The   fact 
that  it  was  done  at  his  own  request  also 
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precludes  him  from  objection.  Randon  v. 
Toby,    11    How.    493,  13:784 

Cited  In   Wilson   County   v.  Third   Nat.   Bank, 

103    U.    S.    777,    26    L.    ed.    491 — Evans    v. 

Schoonmaker,  2  App.  D.  C.  72. 

4333.  The  finality  of  a  judgment  of  the 
court  of  claims  cannot  be  contested  by  the 
defendant  on  account  of  the  filing  of  amend- 
ed findings  of  fact,  where  this  was  done  at 
his  own  request  in  connection  with  a  mo- 
tion for  a  new  trial,  and  he  also  subse- 
quently took  an  appeal  from  the  judgment 
after  his  motion  for  new  trial  was  over- 
nUed.  United  States  y.  St.  Louis  &  M. 
Valley  Transp.  Co.  184  U.  S.  247,  22  Sup. 
a.  Rep.  350,  46:520 

4334.  Where  defendant,  by  his  objection 
sustained  by  the  court,  prevented  plaintiff 
from  introducing  evidence  of  permanent  in- 
jury to  a  building,  and  permitted  the  trial 
to  proceed  in  accordance  with  the  ruling 
of  the  court  admitting  evidence  of  injury 
to  the  time  of  the  trial,  without  excepting 
either  to  that  ruling  or  to  the  evidence  ad- 
mitted in  accordance  with  it,  he  cannot 
afterward  insist  either  that  the  damages 
must  be  assessed  for  the  permanent  in- 
jury, or  that  the  damages  must  be  limited 
to  the  time  of  the  commencement  of  the 
action.  New  York  Elev.  R.  Co.  v.  Fifth 
Nat  Bank,  135  U.  S.  432,  10  Sup.  Ct.  Rep. 
743,  34: 231 

Ijack  of  Jurisdiction. 

4335.  The  unsuccessful  plaintiff  in  the 
court  below  may  assign  for  error  the  failure 
of  the  record  to  show  the  facts  essential  to 
support  the  jurisdiction  of  that  court.  Cap- 
ron  V.  Van  Noorden,  2  Cranch,  126,  2:  229 
Cited  In   Stuart  v.  Easton,   156  U.   S.   47,  39 

L.  ed.  341,  15  Sup.  Ct.  Rep.  268 — Great 
Southern  Fire  Proof  Hotel  Co.  v.  Jones, 
177  U.  S.  453,  44  L.  ed.  844,  20  Sup.  Ct. 
Rep.  690 — The  John  C.  Sweeney.  65  Fed. 
541 — Monti  V.  Bishop,  3  Colo.  607 — Salis- 
bury V.  State,  6  Conn.  105 — Ward  v.  Bull, 
1  Fla.  275 — Beaublen  v.  Brinckerhoff,  3  III. 
276 — Jones  v.  Wight,  5  III.  339,  89  Am. 
Dec.  417 — Thayer  v.  Flnley,  36  111.  264 — 
Jim  V.  State,  3  Mo.  168 — Downing  v.  Still, 
43  Mo.  318 — Gormly  v.  Mcintosh,  22  Barb. 
273 — Evans  v.  Ilea,  7  Ohio  St.  235 — ^Myers 
V.  Berry,  3  Okla.  618,  41  Pac.  580 — Freer 
V.  Davis,  52  W.  Va.  12,  59  L.R.A.  662,  94 
.  Am.  St.  Rep.  895,  43  8.  E.  164 — Abrams 
T.  Jones,  4  Wis.  808. 

4336.  Valid  objection  cannot  be  taken  by 
defendant  to  jurisdiction  of  a  suit  removed 
to  the  circuit  court  by  him  under  the  judici- 
ary act,  §  12.  Bushnell  v.  Kennedy,  9  Wall. 
387,  19: 736 
Seward  v.  Comeau,  154  U.  S.  665  and  14 

Sup.  Ct.  Rep.  1209,  26:  438 

Cited  in  New  York,  L.  E.  ft  W.  R.  Co.  v.  Es- 
till, 147  U.  S.  611,  37  L.  ed.  803,  13  Sup. 
Ct.  Rep.  444 — Goldey  v.  Morning  News, 
156  U.  S.  522,  39  L.  ed.  619,  16  Sup.  Ct. 
Rep.  559 — Wabash  Western  R.  Co.  v.  Brow, 
164  U.  S.  280,  41  L.  ed.  435,  17  Sup.  Ct. 
Rep.  126 — Moynahan  v.  Wilson,  2  Flipp.  135, 
Fed.  Cas.  No.  9,897 — Warner  v.  Pennsyl- 
vania R.  Co.  13  Blatchf.  232,  Fed.  Cas. 
No.  17,186 — ^Tallman  v.  Baltimore  &  O.  R. 
Co.  45  Fed.  158 — Ahlhauser  v.  Butler,  50 
Fed.  706 — Morris  v.  Graham,  61  Fed.  63-^ 


McGillin  V.  Claflin,  62  Fed.  662— Hinds 
V.  Keith,  6  C.  C.  A.  233,  IS  TJ.  8.  App. 
222,  57  Fed.  13 — Caskey  v.  Chenoweth,  10 
C.  C.  A.  609,  23  U.  8.  App.  884,  62  Fed. 
716 — Wabash  Western  B.  Co.  v.  Brow,  13 
CCA.  226,  31  U.  S.  App.  192,  65  Fed. 
946 — Foley  v.  Hartley,  72  Fed.  674— Dex* 
ter,  H.  &  Co.  v.  Sayward,  84  Fed.  804— 
Ft.  Wayne  Electric  Corp.  v.  Franklin  Elec- 
tric Light  Co.  91  Fed.  292 — Rodgers  v.  Pitt, 
96  Fed.  677 — Virginia-Carolina  Chemical  Co. 
V.  Sundry  Ins.  Cos.  108  Fed.  464 — ^Empire 
Min.  Co.  V.  Propeller  Tow-Boat  Co.  108  Fed. 
903 — Utah-Nevada  Co.  v.  De  Lamar,  66  C. 
C  A.  185,  133  Fed.  119 — Warner  v.  Jenks, 
12  App.  D.  C  115 — Leut»  v.  Butterfleld.  52 
How.  Pr.  379 — Farmer  v.  National  Life 
Asso.  138  N.  Y.  271,  88  N.  E.  1075. 

4337.  One  who  voluntarily  invokes  equity 
jurisdiction  cannot  urge  an  appeal  that  his 
complaint  should  have  been  dismissed  be- 
cause of  an  adequate  remedy  at  law.  Perego 
V.  Dodge,  163  U.  S.  160,  16  Sup.  Ct  Rep, 
971,  41:113 
Cited  in  Lone  Jack  Min.  Co.  v.  Megglnson,  27 

C  C.  A.  65,  48  U.  S.  App.  452,  82  Fed.  91-- 
Green  v.  Turner,  98  Fed.  760 — United  States 
V.  Southern  P.  B.  Co.  117  Fed.  553 — South- 
em  P.  R.  Co.  V.  United  States,  66  C  C  A. 
667,  133  Fed.  669 — Toledo  Computing  Scale 
Co.  V.  Computing  Scale  Co.  74  C  C  A. 
92,  142  Fed.  922. 

4338.  Where  a  bank  appeared  by  attorney 
after  the  expiration  of  its  chart^  and  the 
transfer  of  its  property  to  trustees,  and  the 
trustees  also  appeared,  neither  can  after- 
wards deny  the  jurisdiction  of  the  court,  on 
the  ground  that  the  bank  against  which  the 
suit  was  instituted  by  name  had  passed  out 
of  existence.    McGoon  ▼.  Scales,  9  Wall.  23, 

19:545 
DiBtinffu*9hed   In    Sturgis    t.    Drew,    11    Hun, 
188. 

Cited  in  Tioga  R.  Co.  v.  Blossburg  ft  C  R.  Co. 
20  Wall.  149,  22  L.  ed.  337— Kelley  v. 
Mississippi  C  R.  Co.  2  FUpp.  589,  1  Fed. 
670. 

4339.  One  who  removes  an  equity  case 
brought  under  a  state  statute  to  the  circuit 
court  of  the  United  States  cannot  on  appeal 
assert  a  lack  of  jurisdiction  in  that  court, 
because  there  was  a  remedy  at  law,  unless 
the  court  from  which  it  was  removed  had 
no  jurisdiction.  Cowley  v.  Northern  P.  R. 
Co.  159  U.  S.  569,  16  Sup.  Ct.  Rep.  127, 

40:263 
Cited  in  Long  v.  Long,  78  Fed.  372 — Purdy  v. 
Wallace  MtJller  &  Co.  81  Fed.  515 — ^Tootle  v. 
Coleman,  67  L.R.A.  124,  46  C  C.  A.  137, 
107  Fed.  46 — German  Sav.  ft  Loan  Soc.  v. 
Dormitzer,  63   C.  G.  A.  640,   116  Fed.  472. 

Removal  of  causes. 

See  also  supra,  4336,  4339. 

4340.  One  who  petitioned  for  the  removal 
of  a  cause,  or  consented  thereto  as  a  party 
and  participated  therein  as  an  attorney, 
cannot  object  to  the  removal  on  appeal. 
Connell  v.  Smiley,  156  U.  S.  335,  15  Sup.  Ct 
Rep.  353,  39:  443 

4341.  The  objection  that  a  Federal  circuit 
court,  on  motion  to  remand  a  cause  to  the 
state  court  whence  it  had  been  removed, 
should  not  have  determined,  upon  affidavits. 


APPEAL  AND  ERROR,  VIII.  g,  3. 


613 


the  questioii  of  the  good  faith  of  the  plain- 
tiff in  suing  jointly  in  tort  a  resident  em- 
ployee and  his  nonresident  employer,  is  not 
open  to  the  plaintiff  in  error,  who  made  no 
objection  to  the  consideration  of  affidavits 
in  support  of  the  petition  for  the  removal, 
and  himself  filed  a  counter  affidavit.  Weck- 
er  r.  National  Enameling  &  Stamping  Co. 
204  U.  S.  176,  27  Sup.  Ct  Rep.  184,    51:  430 

As  to  evidence. 

See  also  infra,  4712. 

4342.  Defendant  cannot  allege  as  error 
the  admission  of  evidence  introduced  by 
himself.  McGillin  v.  Bennett,  132  U.  S. 
445,  10  Sup.  Ct  Rep.  122,  33:  422 

4343.  A  defendant  who  states  in  his  an- 
swer under  oath  the  provisions  of  a  writ- 
ing, which  is  presumed  to  be  in  his  posses- 
sion, cannot  complain  that  the  court  acted 
upon  his  admission  without  the  production 
of  the  writing.  Cavender  v.  Cavender,  114 
U.  S.  464,  5  Sup.  Ct.  Rep.  955,  29:  212 

4344.  There  is  no  substantial  variance  be- 
tween the  allegations  and  proof  of  the  plain- 
tiff, when  the  alleged  variance  was  mainly 
produced  by  proof  introduced  by  the  defend- 
ants, who  are  not  in  any  manner  injured  by 
the  variance.  Washington  &  G.  R.  Go.  v. 
Hickcy,  166  U.  S.  521,  17  Sup.  Ct  Rep.  661, 

4f:  1101 

Instractions. 

4345.  A  party  cannot  complain  of  an  in- 
struction when  he  prayed  that  one  substan- 
tially like  it  might  be  given.  Philadel- 
phia, W.  &  B.  R.  Co.  v.  Howard,  13  How. 
307,  14:  157 

3.  By  Consent;  Decrees  "by  Confession 

or  Default, 

See  also  supra,  2S5,  2S6,  3440,  3483;  infra, 
4665. 

4346.  Parties  who,  with  full  knowledge  of 
the  contents  of  a  deposition,  agree  that  it 
shall  be  read  to  the  jury  on  the  trial  of  the 
cause,  cannot  claim  error  in  not  excluding  it 
from  the  consideration  of  the  jury.  Harris 
▼.  Wall,  7  How.  693,  12:  875 
Oiled  In  Townsend  t.  Jemison,  7  How.  719,  12 

L.  ed.  886 — ^Anacostla  &  P.  R.  Co.  v.  Klein, 
8  App.  D.  C.  79 — Williams  v.  Banks,  5  Md. 
202. 

4347.  Swearing  a  juror  as  an  interpreter 
with  the  consent  of  the  defendant  on  a  trial 
for  homicide,  and  his  acting  in  that  capac- 
ity, do  not  constitute  error  of  which  the 
defendant  can  complain.  Thiede  v.  Utah, 
159  U.  S.  510,  16  Sup.  Ct  Rep.  62,    40:  237 

4348.  The  reversal  of  a  judgment  errone- 
ously rendered  for  plaintifif  on  a  note  which 
had  been  previously  merged  into  a  valid 
judgment  against  defendant  in  an  action  in 
which  he  was  not  served,  but  appeared  and 
tiled- a  plea  which  he  subsequently  withdrew, 
will  not  be  refused  on  the  ground  that  he 
had  mislead  the  court  and  plaintiff's  counsel 
into  believing  the  former  judgment  invalid 
by  admitting  that  there  was  no  personal  serv- 


ice of  process  on  him,  where  he  had  stated 
that  he  offered  it  as  a  bar,  and  both  court 
and  counsel  had  their  attention  turned  to 
to  the  fact  that  it  could  be  no  bar  without 
service  or  appearance.  Eldred  v.  Michigan 
Ins.  Bank,  17  Wall.  545,  21 :  685 

4349.  Parties,  appellants  here,  are  bound 
m  this  court  by  their  consent,  in  the  court 
below,  to  the  appointment  of  a  receiver. 
Littie  Rock  Waterworks  Co.  v.  Barrett,  103 
U.  S.  516,  26:  523 
Cited  in  Ueinze  v.  Butte  &  B.  Consol.  Min.  Co. 

01  C.  C.  A.  72.  126  Fed.  10— Walker  v. 
Grayson,  86  Va.  344,  10  S.  B.  51. 

4350.  Where  it  appears  of  record  that  a 
defendant  assented  to  a  decree,  this  only 
leaves  for  our  consideration  under  the  ap- 
peal, whether  the  court  below  had  jurisdic- 
tion of  the  cause  so  as  to  authorize  it  to 
enter  any  decree.  Pacific  R.  Co.  v.  Ketchum, 
101  U.  S.  289,  25:  932 

4351.  A  consent  decree  in  the  circuit  oourt 
can  be  appealed  from,  but  this  court  cannot 
consider  any  errors  assigned  which  were 
waived  by  the  consent.  Pacific  R.  Co.  v. 
Ketchum,  101  U.  S.  289,  25:  932 
United  States  v.  Babbitt,  104  U.  S.  767, 

26:  921 
Distinguished   In    Olmstead    v.    Webb,    5    App. 
D.  C.  45. 

Cited  in  United  SUtes  v.  Babbitt,  104  U.  S.  768, 
26  L.  ed.  922 — Pacific  R.  Co.  v.  Missouri  P. 
R.  Co.  Ill  U.  S.  522,  28  L.  ed.  504,  4  Sup. 
Ct.  Rep.  583— Meigs  v.  United  States,  20 
Ct.  CI.  185— Eustis  V.  Henrietta,  20  p. 
C.  A.  538,  41  U.  S.  App.  182,  74  Fed.  578— 
McCafferty  v.  Celluloid  Co.  43  C.  C.  A.  541, 
61  U.  S.  App.  394,  104  Fed.  305— Indianap- 
olis, D.  &  W.  R.  Co.  V.  Sands,  133  Ind.  438, 
32  N.  E.  722 — Brown  v.  Chesapeake  &  O. 
Canal  Co.  73  Md.  599 — Schmidt  v.  Oregon 
Oold  Min.  Co.  28  Or.  25,  52  Am.  St.  Rep. 
759,  40  Pac.  406. 

4352.  Where  a  decree  is  entered  upon  an 
order  taking  a  bill  in  equity  as  confessed 
by  defendants  for  want  of  an  answer,  the 
only  question  for  the  consideration  of  this 
court  on  appeal  is  whether  the  allegations 
of  the  bill  are  suificient  to  support  the 
decree.     Masterson  v.  Howard,  18  Wall.  99, 

21 :  764 
Cited  in  Benton  v.  Holllday,  44  Ark.  60 — Price 
V.  Boden,  39  Fla.  222,  22  So.  657. 

4353.  Although  the  defendant  may  not  be 
allowed  on  appeal  to  question  the  want  of 
testimony  or  the  insufficiency  or  amount  of 
the  evidence  on  a  decree  pro  confesso,  he  is 
not  precluded  from  contesting  the  sufficiency 
of  the  bill,  or  from  insisting  that  the  aver- 
ments contained  in  it  do  not  justify  the  de- 
cree. Ohio  C.  R.  Co.  V.  Central  Trust  Co. 
133  U.  S.  83,  10  Sup.  Ct.  Rep.  235,  33:  561 
Cited  in  Price  v.  Boden,  39  Fla.  222,   22  So. 

657 — Aull  V.  Day,  133  Mo.  349,  34  S.  VV. 
578 — McFadden  v.  Mays  Landing  &  E.  H. 
City  R.  Co.  49  N.  J.  Eq.  186,  22  Atl.  932. 

4354.  An  objection  that  a  patent  for  a 
design  is  for  an  aggregation  of  old  orna- 
ments and  embodies  no  '^invention"  is  con- 
cluded, where  the  bill  alleging  infringement 
of   the    "invention"    is    taken   as   confessed. 
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Dobson  V.  Hartford  Carpet  Go.  114  U.  S. 
439,  5  Sup.  Ct  Rep.  945,  29:  177 

4355.  Upon  a  writ  of  error  to  reverse  a 
judgment  by  default,  defects  in  pleadings 
which  could  have  been  taken  advantage  of 
before  judgment  by  general  demurrer  may 
be  reviewed.  McAllister  v.  Kuhn,  96  U.  S. 
87,  24:615 
Cited  in  Cragin  v.  Lovell,   109  U.   S.  199,   27 

L.  ed.  905,  3  Sup.  Ct.  Bep.  132 — Cape  Fear 
Towing  k  Transp.  Co.  v.  Pearsall,  33  C.  C. 
A.  164,  61  U.  S.  App.  621,  90  Fed.  437— 
Mansfield  v.   Winter,   10  App.   D.   C.  656. 

4356.  A  judgment,  rendered  on  default, 
upon  a  declaration  setting  forth  no  cause  of 
action,  may  be  reversed  on  writ  of  error. 
Cragin  v.  Lovell,  109  U.  S.  194,  3  Sup  Ct 
Rep.  132,  27:  903 

h.  Interlocutory  Matters;  Orders,  etc.. 
Not  Appealed  from, 

Appeahibility  of   Interlocutory   Orders,   see 

supra,  i.  d,  6. 
See  also  infra,  5632. 

4357.  Upon  an  appeal  from  a  final  decree 
of  the  general  term  of  the  supreme  court 
of  the  District  of  Columbia,  the  whole  rec- 
ord was  reviewed.  Hitz  v.  Jenks,  123  U. 
S.  297,  8  Sup.  a.  Rep.  143,  31 :  156 
Cited  in   Spalding  v.   Mason,   161   U.   8.   881, 

40  L.  ed.  741,  16  Sup.  Ct.  Rep.  592. 

4358.  One  appealing  from  a  decree  of  the 
general  t^m  of  the  supreme  court  of  the 
District  of  Columbia  is  entitled  to  relief 
only  in  regard  to  that  part  of  the  decree 
which  was  appealed  from  the  special  to 
the  general  term.  Porter  v.  White,  127  U. 
S.  235,  8  Sup.  Ct.  Rep.  1217,  32:  112 

4359.  ,An  appeal  of  a  cause  brings  up  the 
whole  cause  as  far  as  it  had  progressed,  in- 
cluding an  appealable  order  previously 
made  by  the  court.  Central  Trust  Co.  v. 
Seasongood,  130  U.  S.  482,  9  Sup.  a.  Rep. 
575,  32:  985 
Cited  in  King  v.   McLean   Asylum,  26   L.R.A. 

798,  12  C.  C.  A.  172.  21  U.  S.  App.  481. 
64  Fed.  358— Nantahala  Marble  &  Talc  Co. 
V.  Thomas,  76  Fed.  63— Coltrane  v.  Tem- 
pleton.  46  C.  C.  A.  336,  106  Fed.  378— 
United  States  v.  Eisenbels,  60  C.  C.  A.  185, 
112  Fed.  196 — Barbee  v.  Shannon.  1  Ind. 
Terr.  208,  40  S.  W.  684. 

4360.  The  Supreme  Court  of  the  United 
States  has  no  jurisdiction  to  review  inter- 
locutory  orders  or  decrees.  Re  Tampa  Sub- 
urban R.  Co.  168  U.  S.  583,  18  Sup.  Ct.  Rep. 
277  42:  589 
Cited  in   Klrwan   v.   Murphy,    170  TJ.   S.   210, 

42  L.  ed.  1011,  18  Sup.  Ct.  Rep.  692. 

4361.  The  action  of  a  territorial  supreme 
court  on  both  the  first  and  second  writs  of 
error  in  a  case  may  be  revised  by  the 
Supreme  Court  of  the  United  States  on  writ 
of  error,  although  the  lower  court  consid- 
ered itself  bound  by  its  decision  on  the  first 
writ  of  error  as  the  law  of  the  case,  where 
its  judgment  upon  such  writ  lacked  the  re- 
quisite finality  to  warrant  a  review  in  the 
higher  court.    United  States  v.  Denver  &  R. 


G.  R.  Co.  191  U.  S.  84,  24  Sup.  Ct  Rep. 
33,  48: 106 

4362.  A  judgment  or  order  of  the  court 
on  a  summary  motion,  or  a  collateral  ques- 
tion arising  on  the  suggestion  of  a  third 
party,  is  not  re-examinable  on  a  writ  of 
error  issued  on  the  judgment  with  which  it 
may  happen  to  be  connected.  Dulles  v. 
Jones,  9  How.  530,  13:  245 

4363.  The  decision  of  a  Federal  circuit 
court  overruling  defendant's  plea  in  abate- 
ment of  jurisdiction,  is  open  to  examination 
on  a  writ  of  error  sued  out  to  review  a 
judgment  rendered  in  favor  of  defendant  at 
the  trial  on  pleas  to  the  merits.  Scoit  v. 
Sandford,  19  How.  393,  15:  691 

4364.  A  writ  of  error  upon  a  final  judg- 
ment brings  up  the  whole  record,  includ- 
ing a  decision  on  a  plea  of  abatement  of 
a  writ  of  attachment.  Fitzpatrick  v.  Flan- 
nagan,  106  U.  S.  648,  1  Sup.  a.  Rep.  369, 

27:211 
Cited    in    Coomba    Commission    Co.    v.    Blod; 
130  Mo.  678,  32  S.  W.  1139. 

4365.  A  preliminary  proceeding  in  the 
district  court  of  the  territory,  which  was  in- 
terlocutory, to  abate  the  remedy  by  attach- 
ment, and  had  no  application  to  the  p.ain- 
tifit's  right  to  recover  his  demand,  or  to  the 
jurisdiction  of  the  territorial  court,  is  not 
within  the  appellate  or  revisory  power  of 
this  court.  Leitensdorfer  v.  Webb,  20  How. 
176,  15: 891 
Cited  in  Atlantic  Lumber  Co.  v.  L.  Budcl  ft  Son 

Lumber  Co.  35  C.  C.  A.  69,  63  U.  S.  App. 
382,  92  Fed.  865 — Schofield  v.  American 
Valley  Co.  9  N.  M.  491,  64  Pac  753. 

4366.  An  appeal  brings  into  the  United 
States  Supreme  Court  not  only  the  final 
decree,  but  one  sustaining  a  demurrer  and 
plea  of  one  defendant  and  dismissing  the 
suit  as  to  him.  It  was  not  necessary  to 
take  an  appeal  from  the  latter  order  until 
after  the  whole  case  was  determined  in  the 
court  below.  Mendenhall  v.  Hall,  134  U.  S. 
659,  10  Sup.  a.  Rep.  616,  33:  1012 
Cited  In   National   Bank  v.   Smith,   166  V.  8. 

334,  39  L.  ed.  442,  16  Sup.  Ct.  Rep.  368— 
Carmichael  v.  Texarkana,  68  L.a.A.  912, 
64  C.  C.  A.  180,  116  Fed.  846. 

4367.  On  appeal  from  a  decree  of  the 
circuit  court  granting  an  injunction  against 
prosecuting  a  suit  in  ejectment,  this  court, 
on  reversing  the  decree,  will  not  pass  upon 
the  legal  question  involved  in  the  ejectment 
suit.     Gaines  v.  Nicholson,  9  How.  356, 

13:172 

Decisions  of  master. 

See  also  infra,  4654. 

4368.  No  objection  as  to  what  a  master 
has  done  upon  a  reference  can  be  taken 
upon  an  appeal  arising  on  exceptions  to  his 
report,  where  he  has  followed  the  decree 
and  enforced  its  directions.  New  Orleans  ▼. 
Warner,  180  U.  S.  199,  21  Sup.  Ct.  Rep. 
353,  46: 493 

4369.  An  objection  to  a  master's  report 
allowing  plaintiff  for  rents  and  profits  of 
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Uad  from  the  time  defendant  took  posses- 
sion, on  the  ground  that  defendant  did  not 
have  possession  for  one  year  for  which 
allowance  had  been  made,  is  untenable, 
where  the  report  followed  the  judgment, 
from  which  no  appeal  was  taken.  New 
Orleans  v.  Gaines,  15  Wall.  624,        21:  215 

Equity  cases. 

4370.  Where  a  suit  in  equity  was  trans- 
ferred by  consent  into  a  law  court,  a  bill  of 
exceptions  does  not  bring  into  this  court 
any  of  the  prior  proceedings  for  revision. 
Nations  v.  Johnson,  24  How.  195,      16:  628 

4371.  An  appeal  from  a  final  decree  in 
equity  brings  up  all  questions  which  mo.c 
decided  against  the  appellant.  That  an  ap- 
peal had  been  taken  from  a  prior  decree, 
and  dismissed  for  failure  to  file  the  record 
and  docket  the  cause,  is  immaterial.  No 
appeal  was  proper  until  the  final  decree. 
Buckingham    ▼.    McLean,    13    How.    150, 

14:90 

Cited   In    Mackaye   v.    Mallory,    24   C.    C.    A. 

421,  45  U.   S.  App.  741,  79   Fed.  2— Helnze 

V.  Butte  &  B.  ConsoL  llin.  Co.  61  C.  C.  A. 

91,  126  Fed.  29. 

4372.  In  a  foreclosure  suit,  a  decree  not 
modified  nor  apealed  from,  refusing  to  dis- 
miss or  remand  it  from  the  circuit  to  a 
state  court  is  not  open  to  review  on  a  sub- 
sequent appeal  taken  only  from  the  order 
confirming  the  sale.  Turner  v.  Farmers' 
Loan  ft  T.  Co.  106  U.  S.  552,  1  Sup.  Ct. 
Rep.  519,  27:  273 
Cited  in  Graves  v.  Corbin,  182  U.  S.  590,  33 

L.  ed.  469,  10  Sup.  Ct.  Rep.  196 — Richmond 
&  D.  R.  Co.  V.  Thouron,  134  U.  S.  46,  33 
L.  ed.  871,  10  Sup.  Ct.  Rep.  517 — Lake 
Street  Elev.  R.  Co.  v.  Farmers*  Loan  &  T. 
Co.  23  C.  C.  A.  461,  46  U.  S.  App.  630, 
77  Fed.  771 — Andrews  v.  National  Foundry 
<k  Pipe  Works,  36  L.R.A.  154,  23  C.  C. 
A.  456,  46  U.  8.  App.  619,  77  Fed.  776— 
Alabama  G.  S.  R.  Co.  v.  Carroll,  28  C.  C. 
A.  215,  52  U.  S.  App.  442,  84  Fed.  780— 
Strang  v.  Richmond,  P.  &  C.  R.  Co.  41  C. 
C.  A.  479,  101  Fed.  615 — Mootry  v.  Gray- 
son, 44  C.  C.  A.  87,  104  Fed.  617 — Farmers' 
Loan  Co.  v.  Oregon  P.  R.  Co.  28  Or.  68, 
40  Pac.   1089. 

4373.  A  decree  determining  the  principles 
upon  which  an  accounting  is  to  be  taken 
may  be  reviewed  on  appeal  from  a  final  de- 
•cree  of  the  general  term  of  the  supreme 
court  of  the  District  of  Columbia  although 
an  appeal  might  have  been  taken,  but  was 
not  taken,  from  the  first  decree,  under  U. 
8.  Rev.  SUt.  D.  C.  §  772.  Spalding  v. 
Maaon,  161  U.  S.  375,  16  Sup.  Ct.  Rep.  592, 

40:  738 

Tlolatton  of  tnjniictlon. 

4374.  An  order  imposing  a  fine  for  con- 
tempt in  violating  a  preliminary  injunction 
is  reviewable  upon  appeal  from  a  final  de- 
eree  entered  in  the  suit.  Worden  v.  Searls, 
121  U.  R.  14.  7  Sup.  a.  Rep.  814,  30:  853 
DigUnffuiehed  In  Gonid  v.  Sessions,  14  C.  C.  A. 

367,  39  U.  S.  App.  281,  67  Fed.  164. 

<HUd  tn  Ballard  v.  Searls,  130  U.  S.  51,  32  L. 
ed.  847,  9  Sup.  Ct.  Rep.  418 — Sesnions  v. 
OoQld,  11  C.  C.  A.  551,  26  U.  S.  App.  368, 
63  Fed.   1002 — Baker  v.   Walter  Baker   Co. 


27    C.    a    A.    398,   42    U.    S.    App.    654,    83 
Fed.  4. 

4375.  On  appeal  from  a  decision  dismiss- 
ing a  petition  for  a  habeas  corpus  the  court 
cannot  inquire  into  the  jurisriction  in  a 
prior  case  in  which  the  injunction  was 
issued,  for  a  violation  of  which  the  peti- 
tioner was  imprisoned.  Re  Lennon,  150  U. 
S.  393,  14  Sup.  Ct.  Rep.  123,  37:  1120 

Appeal  from  order  of  revival. 

4376.  On  the  mere  review  of  the  order 
reviving  a  suit  and  appointing  a  new  party 
to  conduct  it  on  the  part  of  the  plaintilf, 
the  Supreme  Court  of  the  United  States 
will  not  go  back  and  decide  upon  the  whole 
question  which  was  passed  upon  by  the  cir- 
cuit court  in  the  original  decree.  Terry  v. 
Sharon,  131  U.  S.  40,  9  Sup.  Ct.  Rep.  705, 

33:94 
Cited  in  Newcombe  v.  Murray,  77  Fed.  403 — 
Selders  v.  Boyle,  5  Kan.  App.  455,  49  Pac 
320. 

i.  Discretionary  Matters, 

i.  In  Oeneral, 

Appealabili^  of  Discretionary  Orders,  see 

supra,  I.  d,  6. 
See  also  infra,  4752. 

4377.  Matters  within  the  discretion  of  the 
trial  court  will  not  be  reviewed  on  appeal  or 
writ  of  error.  Mandeville  v.  Wilson,  5 
Cranch,  15,  3:  23 
Liter  V.  Green,  2  Wheat  806,  4:  246 
Silsby  V.  Foote,  14  How.  218,  14:  394 
Freeborn  v.  Smith,  2  WaU.  160,  17:  922 
Sun  Cheang-Kee  v.  United  States,  3  Wall. 

320,  18:  72 

Barton  v.  Forsyth,  5  Wall.  190,  18:  545 
Cited  In  Cook  v.  Burnley  (Cook  v.  Porter)  11 
Wall.  676,  20  L.  ed.  86 — Crumpton  v.  United 
States.  138  U.  S.  365.  34  L.  ed.  960,  11  Sup. 
Ct  Rep.  355 — Cape  Fear  Towing  &  Transp. 
Co.  V.  Pearsall,  83  C.  C.  A.  163,  61  U.  S. 
App.  521.  90  Fed.  437 — Coltrane  v.  Temple- 
ton,  45  C.  C.  A.  335,  106  Fed.  377 — Berliner 
Gramophone  Co.  v.  Seaman,  51  C.  C.  A.  444, 
113  Fed.  754 — Nicks  v.  Rector,  4  Ark.  277— 
United  SUtes  v.  Wood,  1  Mac  Arth.  244 — 
Stewart  v.  Bennett,  1  Fla.  443 — ^Ringgold's 
Case,  1  BlaDd,  Cta.  5 — Carr  v.  Dawes,  46 
Mo.  App.  602 — ^Romalne  v.  Norris,  8  N.  J.  L. 
82 — Gllllland  v.  Rappleyea,  15  N.  J.  L.  143. 

4378.  Whatever  is  in  the  sound  discre- 
tion of  the  trial  court  is  not  reviewable,  in 
the  absence  of  gross  abuse.  Wood  v.  United 
States,  16  Pet.  342,  10:  987 
died  in  First  Unitarian  Soc.  r.  Faulkner,  91 

U.  S.  418.  23  L.  ed.  284— Ooldsby  v.  United 
States.  160  U.  S.  74,  40  L.  ed.  845,  16  Sup. 
Ct.  Rep.  216 — ^Atchison,  T.  &  S.  F.  R.  Co.  v. 
Phipps,  60  C.  C.  A.  317,  125  Fed.  481. 

4379.  Generally  where  the  action  of  an 
inferior  tribunal  is  discretionary,  its  deci- 
sion is  final.  Earnshaw  v.  United  States, 
146  U.  S.  60,  13  Sup.  Ct.  Rep.  14,  36:  887 
Cited  in  Passavant  v.  United  States,  148  U.  S. 

220,  37  L.  ed.  428,  13  Sup.  Ct.  Rep.  572 — 
Isaacs  V.  United  States,  159  U.  S.  489,  40 
L.  ed.  230,  16  Sup.  Ct  Rep.  51^Cape  Fear 
Towing  V.  Transp.  Co.  v.  Pearsall,  83  C.  C. 
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A.  163,  61  U.  S.  App.  521,  00  Fed.  437— 
Coltrane  y.  Templeton,  45  C.  C.  A.  335,  106 
Fed.  377. 

4380.  Generally     speaking,     matters     of 
practice  in  inferior  courts  do  not  constitute 
subjects  upon  which  error  can  be  assigned  in 
the  appellate  court     Parsons  y.  Bedford,  3 
Pet  433,  7:  732 
Wiggins  V.  Gray,  24  How.  303,            16:  688 
Cited  in  Sioux  City,  O.  N.  &  W.  R.  Co.  v.  Man- 
hattan Trust  Co.   172  U.   S.  642,  48   L.  ed. 
1180,  19  Sup.  Ct.  Rep.  879 — United  States  t. 
Rio  Grande  Dam  &  Irrlj;.  Co.  184  U.  S.  423, 
46  L.  ed.  622,  22  Sup.  Ct.  Rep.  428 — Coltrane 
y.  Templeton,  45  C.  C.  A.  334,  106  Fed.  376. 

4381.  This  court  will  not  review  an  exer- 
cise of  discretion  in  the  adoption  of  appro- 
priate means  to  the  execution  of  a  general 
power.  M'Culloch  v.  Maryland,  4  Wheat 
316,  4:  579 
Cited  in   United   States   y.   Arredondo,   6   Pet. 

729,  8  L.  ed.  561— United  States  y.  Califor- 
nia &  O.  Land  Co.  148  U.  S.  44,  37  L.  ed. 
360,  13  Sup.  Ct  Rep.  458 — ^Atklnaon  y.  Phil- 
adelphia k  T.  R.  Co.  Fed.  Cas.  No.  615 — 
Baring  y.  Erdman,  Fed.  Cas.  No.  981 — Bon- 
bright  y.  Schoettler,  1  L.R.A.(N.S.)  1094,  64 
C.  C.  A.  216,  127  Fed.  324— Ryder  y.  In- 
nerarity,  4  Stew,  ft  P.  (Ala.)  30 — Borden  y. 
State,  11  Arlc.  548,  54  Am.  Dec.  217— Mc- 
Connell  y.  Wilcox,  2  111.  351. 

4382.  Gross  abuse  of  discretion  is  not  re- 
viewable in  a  case  where  the  only  question 
the  court  can  consider  is  the  jurisdiction  of 
the  lower  court  Mexican  C.  R.  Co.  v.  Pink- 
ney,  149  U.  S.  194,  13  Sup.  Ct  Rep.  859, 

37:  699 

Cited  in  Yazoo  ft  M.  Yalley  R.  Co.  y.  Adams, 

180  U.  S.    9,  45  L.  ed.  402,  21  Sup.  Ct  Rep. 

240— Dunn  y.  Mayo  Mills,  67  C.  C.  A.  451, 

184  Fed.  805. 

4383.  Authority  vested  in  the  judges  of 
the  circuit  court,  to  b6  exercised  according 
to  their  discretion,  must  be  exercised  and 
governed  by  the  principles  of  a  judicial  dis- 
cretion. Re  Farmers'  Loan  &  T.  Co.  129  U. 
b.  206,  9  Sup.  Ct  Rep.  265,  32:  656 
Cited  in  Ross  y.  Saunders,  45  C.  C.  A.  125,  105 

Fed.  917,  3  Nat  Bankr.  News  Rep.  373. 

Editorial  notes. 

The  Supreme  Court  will  not  review  the 
discretionary  action  of   the  court  below. 

14:48 
Review  of  decree  punishing  fOr  contempt 

22:  354 
Intervention. 

4384.  The  refusal  of  the  court  below  to 
allow  pleadings  to  be  amended,  and  the  de- 
nying an  application  to  intervene,  are  mat- 
ters in  the  discretion  of  that  court  with 
which  the  appellate  court  will  not  interfere. 
Central  Trust  Co.  v.  Grant  Locomotive 
Works,  135  U.  S.  207,  10  Sup.  Ct  Rep.  736, 

34:97 
Cited  in  Tron  R.  Co.  v.  Toledo,  D.  ft  B.  R.  Co. 
10  C.  C.  A.  322,  18  U.  S.  App.  479,  62  Fed. 
169 — Cape  Fear  Towln^i;  ft  Transp.  Co.  v. 
roarsall,  .'^3  C.  C.  A.  163,  61  U.  S.  App.  521, 
00  Fed.  437 — Henderson  v.  Rles,  47  C.  C.  A. 
628,  108  Fpd.  713— Hendryx  y.  Perkins,  62 
C.  C.  A.  457,  114  Fed.  823. 

Discontinuance. 

4385.  The  decision  of  a  motion  for  leave 


to  discontinue  will  not  be  reviewed  on  ap- 
peal except  for  abuse  of  the  discretion  ol 
the  court  Pullman's  Palace  Car  Co.  v.  Cen- 
tral Transp.  Co.  171  U.  S.  138,  18  Sup.  Ct 
Rep.  808,  43:  108 

Cited  in   Atlantic   Contracting   Co.  v.    United 
States,  85  Ct  CI.  34. 

Revival. 

4386.  A  motion  to  rescind  a  rule  denying 
leave  to  revive  a  suit  which  had  abated  by 
the  death  of  the  defendant  is  in  the  discre- 
tion of  the  court,  and  not  reviewable  in  Uie 
bupreme  Court.  Davis  v.  Braden,  10  Pet. 
286,  9: 427 

Remanding  of  cause. 

4387.  An  order  of  a  Federal  circuit  court 
remanding  a  cause  to  a  state  court  because 
the  copy  of  the  record  was  not  filed  within 
the  time  fixed  by  the  statute  will  not  be  dis- 
turbed on  writ  of  error  unless  it  appears 
that  the  court  has  improperly  exercised  its 
discretion  in  making  the  order.  St.  Paul  & 
C.  R.  Co.  V.  McLean,  108  U.  S.  212,  2  Sup. 
Ct  Rep.  498,  27:  703 
Cited  in  Pope  v.  Cheney,  22  Fed.  177 — Indktr 

y.  Phoenix  Assur.  Co.  66  Fed.  162 — Pierce 
v.  Corrigan,  77  Fed.  658 — Hamilton  v.  Fow- 
ler, 83  Fed.  324 — Bisenmann  v.  Delemar's 
Nevada  Gold  Min.   Co.  87  Fed.  250. 

Stay  of  execution. 

Reviewability  of  Order  on  Motion  to 
Quash  Execution,  see  supra,  152. 

Reviewability  of  Order  Refusing,  see 
supra,  153. 

4388.  A  motion  to  stay  execution,  on  the 
ground  that  the  original  debt  has  been  at- 
tached in  the  hands  of  the  debtor  by  a  cred- 
itor of  the  original  creditor,  is  addressed  to 
the  discretion  of  the  lower  court  and  iU 
decision  is  not  reviewable  here.  Early  v. 
Rogers,  16  How.  599,  14:  1074 
Cited  in  McCargo  v.  Chapman,  20  How.  55C. 

15  L.  ed.  1022 — Loeber  y.  Schroeder,  149  V. 
S.  585,  37  L.  ed.  859,  13  Sup.  Ct.  Rep.  934— 
Loeber  v.  Schroeder,  76  Md.  352,  25  AtL  340. 

Grant  of  mandamus  or  prohibition. 

Discretion  as  to  Granting  Prohibition 
Generally,  see  Prohibition,   15,  16. 

4389.  A  circuit  court  may  issue  a  writ  of 
mandamus  where  it  is  necessary  to  the  ex- 
ercise of  its  jurisdiction,  and  its  linal  judg- 
ment in  granting  or  refusing  it,  may  be  re- 
examined in  the  Supreme  cSurt  on  writ  of 
error.  United  States  ex  rel.  Riggs  v.  John- 
son County  (Riggs  v.  Johnson  County)  6 
Wall.  166,  ,    18:  768 

4390.  It  may  be  true  that  the  granting  or 
refusing  of  a  writ  of  prohibition  is  discre- 
tionary, and  not  the  suoject  of  a  writ  of  er- 
ror, where  there  is  another  legal  ren^y  by 
appeal  or  otherwise,  or  where  the  question  of 
jurisdiction  of  the  court  sought  to  be  re- 
strained is  doubtful,  or  depends  on  facts  not 
made  matter  of  record.  But  where  such 
court  has  clearly  no  jurisdiction  of  the  pro- 
ceedings instituted  before  it,  and  the  de- 
fendant took  such  objection  on  the  instant, 
and  is  without  other  remedy,  he  is  entitled 
to  the  writ  as  of  right,  and  its  refusal,  wherr 
all  proceedings  appear  of  record,  may  be  r»- 
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'iewed  on  error.  Smith  v.  Whitney,  116  U. 
A 167,  6  Sup.  Ct.  Rep.  570,  29:  601 

VUed  In  Be  Cooper,  143  U.  8.  495,  86  L.  ed. 

239,  12  Sup.  Ct.  Rep.  458 — ^Re  Rice,  155  U. 

8.  403.  39  L.  ed.  201,  15  Sup.  Ct  Rep.  149— 

Be  New  York  &  P.  R.  S.  S.   Co.  155  U.  8. 

531,  39  L.  ed.  249,  15  Sup.   Ct.  Rep.  183 — 

Be  AUx,  166  V.  S.  138,  41  L.  ed.  949,  17  Sup. 

Ct.    Rep.    522 — Mason    v.    Grubel,    64    Kan. 

840,  68  Pac.  660 — Kilty  y.  Railroad  Comn. 

184  Mass.  311,  68  N.  E.  230 — Cereghino  t. 

Third  Dtst  Court,  8  Utah,  458,  82  Pac.  697. 

Certiorari. 

4391.  The  refusal  of  a  Federal  circuit 
court  to  grant  certiorari  as  ancillary  to  a 
writ  of  habeas  corpus  is  within  its  discre- 
tion and  cannot  be  assigned  as  error.  Hyde 
T.  Shine,  199  U.  S.  62,  25  Sup.  Ct.  Rep,  760, 

50:  90 

IMmond  t.  Shine,  199  U.  S.  88,  25  Sup.  Ct. 

Rep.  766,  50:  99 

4392.  Although  the  granting  of,  the  writ 
of  certiorari  rests  in  the  discretion  of  the 
court,  yet  after  the  writ  has  been  granted 
and  the  record  certified  in  obedience  to  it, 
the  questions  arising  upon  that  record  must 
be  determined  according  to  fixed  rules  of 
law;  and  their  determination  is  reviewable 
on  error.  Harris  v.  Barber,  129  U.  8.  366, 
9  Sup.  Ct.  Rep.  314,  32:  697 
Cited  in  American  Constr.  Co.  y.  Jacksonville, 

T.  k  K.  W.  R.  Co.  148  U.  S.  387,  37  L.  ed. 
492,  18  Sup.  Ct.  Rep.  758— District  of  Co- 
lombia  V.  Bnrgdorf,  6  App.  D.  C.  471 — 
State  ex  rel.  Hamilton  v.  Oulnotte,  156  Mo. 
528,  50  L.R.A.   795,   57  S.  W.  281. 

Allowance  of  interest. 

4393.  The  allowance  of  interest  in  admir- 
alty cases  is  discretionary,  and  not  review- 
able on  appeal  by  the  Supreme  Court  of  the 
United  States,  except  in  a  very  clear  case. 
The  Albert  Dumois,  177  U.  S.  240,  20  Sup. 
a  Rep.  595,  44:  751 
Cited  in  The  Eliza  Lines,  65  C.  C.  A.  540,  132 

Fed.   244. 

4394.  An  allowance  of  interest  at  a  certain 
rate  by  the  supreme  court  of  a  territory, 
which  has  some  discretion  in  the  matter, 
will  not  be  altered  and  increased  by  the 
Supreme  Court  of  the  United  States.  Har- 
rison T.  Perea,  168  U.  S.  311,  18  Sup.  Ct. 
Rep.  129,  42:  478 
Cited  in  New  Dunderberg  Mln.  Ca  T.  Old,  88 

C.  C.  A.  93,  97  Fed.  154. 

PInos. 

4395.  Pines  imposed  by  the  circuit  court 
for  violation  of  a  preliminary  injunction  are 
not,  under  U.  S.  Rev.  Stat.  §  725,  U.  S. 
Comp.  Stat.  1901,  p.  583,  such  a  matter  of 
discretion  as  to  prevent  the  United  States 
Supreme  Court  from  reviewing  the  orders 
imposing  them.  Worden  v.  Searls,  121  U. 
S.  14,  7  Sup.  Ct.  Rep.  814,  30:  853 
Cited  In  Indianapolis  Water  Co.  v.  American 

Strawboard  Co.  75  Fed.  978. 

Admiralty  cases. 

Amendment  of  Libel,  see  infra,  4429. 
See  also  supra,  4393. 

4396.  Only  when  some  important  error 
lias  been  committed  will  a  decree  as  to  the 


amount  of  salvage  and  the  mode  of  distri- 
bution be  revers^  on  appeal.  The  Sybil,  4 
Wheat,   98,  4:  522 

Cited  in  Baltimore  &  P.  R.  Co.  v.  Mackey,  157 

U.   S.  87,  89  L.  ed.  629,   15  Sup.   Ct.  Rep. 

491. 

4397.  The  Supreme  Court  of  the  United 
States  will  not  interfere  with  the  discretion 
of  the  court  below  as  to  the  amount  of 
salvage  unless  in  a  very  clear  case  of  mis- 
take.    The  Dos  Hermanos,  10  Wheat.  306, 

6:32a 
Cited  in  The  Deer,  1  Low.  Dec.  95,  Fed.  Cas. 
No.  3,739 — The  Emulous,  1  Sumn.  215,  Fed. 
Cas.  No.  4,480 — Re  78  Bales  of  Cotton,  1 
Low.  Dec.  18,  Fed.  Cas.  No.  12,679 — ^The 
Rita,  89  Fed.  768. 

4398.  A  decree  for  demurrage  upon  ac- 
quittal in  proceedings  in  rem  will  be  con* 
firmed  on  appeal  where  the  lower  court  prop- 
erly exercised  its  discretion  upon  conflicting 
testimony.     The  Apollon,   9   Wheat   362, 

6:  lit 
Cited  in  The  Margaret  v.  The  Connestoga,  2 
Wall.  Jr.  123,  Fed.  Cas.  No.  9,070— United 
States  V.  Waters,  133  U.  S.  212,  33  L.  ed. 
595,  10  Sup.  Ct.  Rep.  249 — The  La  Manche, 
2  Sprague,  216,  Fed.  Cas.  No.  8,004 — The 
Rhode  Island,  Abb.  Adm.  108,  Fed.  Cas.  No. 
11,743 — Sturgis  v.  The  Oregon,  Fed.  Cas.  No. 
18,576a. 

4399.  Upon  appeal  in  admiralty  cases, 
concerning  a  collision  on  the  high  seas,  be- 
tween ships  of  different  countries,  the  action 
of  the  court  of  first  instance  in  assuming 
jurisdiction  can  only  be  questioned  on  the 
ground  that  its  discretion  has  been  exercised 
on  wrong  principles,  or  so  uniustly  as  to 
justify  the  court  of  appeal  in  holding  that 
it  has  been  exercised  wrongly.  The  Belgen- 
land  y.  Jensen  (The  Belgenland)  114  U. 
S.  355,  5  Sup.  Ct.  Rep.  860,  29:  152 

Mlscellaneons. 

4400.  It  is  within  the  discretion  of  a  court 
to  amend  its  record  and  enter  a  judgment 
nunc  pro  tunc;  the  exercise  of  such  discre- 
tion cannot  be  revised  by  an  appellate  court. 
Slicer  v.  Bank  of  Pittsburg,  16  How.  571, 

14:  1063 
Cited  in  Re  McGonlgle,  2  Fed.  769 — Doane  v. 
Glenn,  1  Colo.  458 — McKnlght  v.  Walsh,  2a 
N.  J.  Eq.  147 — Clinton  v.  Eddy,  1  Lans.  62 
— ^Re  Contested  Elections,  2  Brewst.  (Pa.) 
98 — Election  Cases,  65  Pa.  35 — Barton  Bros. 
V.  South  Jordan  Co-op.  Mercantile  &  Mfg. 
Inst.  10  Utah,  350,  37  Pac.  576 — Welch  v. 
County  Court,  29  W.  Va.  68,  1  8.  B.  337. 

4401.  The  act  of  May,  1820,  "providing 
for  the  better  organization  of  the  Treasury 
Department,"  gives  to  the  district  judge  a 
special  jurisdiction  which  he  may  exercise 
at  his  discretion  and  his  proceedings  under 
this  statute  cannot  be  revised  in  either  the 
circuit  court  or  the  Supreme  Court.  United 
States  V.  Cox,  11  Pet.  162,  9:  671 
Cited   in    United    States   v.    Bolton,    Fed.    Cas. 

No.    14,623. 

4402.  The  refusal  of  a  license  for  the  sale 
of  liquor  by  San  Francisco  police  commis- 
sioners, being  a  matter  of  discretion  cannot 
be  reviewed  by  the  Supreme  Court  of  the 
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United  States.    Crowley  v.  ChriBtensen,  137 
U.  S.  86,  11  Sup.  Ct  Rep.  13,  34:  620 

4403.  The  allowance  of  an  increase  of 
damages  for  the  infringement  of  a  patent, 
under  the  statute,  is  a  matter  which  rests  in 
the  discretion  of  the  trial  court,  which  will 
not  be  disturbed  unless  the  evidence  clearly 
demands  it.  Topliff  v.  Topliff,  145  U.  S.  156, 
12  Sup.  Ct.  Rep.  825,  36:  658 

4404.  The  exercise  of  the  discretion  of  the 
•court  in  refusing  to  require  matter  which 
is  alleged  to  be  too  obscene  to  be  spread 
upon  the  records  of  the  court  is  not  subject 
to  review  on  writ  of  error.  Dunlop  v.  United 
SUtes,  165  U.  S.  486,  17  Sup.  Ct.  Rep.  375, 

41 :  799 
Cited  In  Tubbs  v.  United  States,  44  C.  C.  A. 
350.  105  Fed.  61. 

:S.  Continuance        or        Adjournment; 

Venue. 

ContlnnaTice  or  postponement. 

See    also    Continuance    and    Adjourn- 
ment, 16. 

4'' 05.  Application  for  continuance  is  pure- 
ly discretionary,  and  not  reviewable  unless 
discretion  is  abused.  Isaacs  v.  United 
States,  159  U.  S.  487,  16  Sup.  Ct.  Rep.  51, 

40:  229 
CHed  In  Hardy  t.  United  States,  186  U.  S.  224, 
46  L.  ed.  1138,  20  Sup.  Ct  Rep.  880 — ^Tount- 
sey  v.  United  States.  38  C.  C.  A.  566,  97 
Fed.  940 — Metropolitan  Street  Co.  v.  Davis, 
50  C.  C.  A.  402,  112  Fed.  684 — Dexter  v. 
Kellas,  61  a  C.  A.  36,  118  Fed.  48. 

4406.  The  continuance  of  a  cause,  or  the 
refusal  to  continue,  rests  in  the  sound  dis- 
cretion of  the  court  to  which  the  motion 
was  made,  and  cannot  be  reviewed  on  writ 
of  error.     Woods  v.  Young,  4  Cranch,  237, 

2:607 
Sims  v.  Hundley,  6  How.  1,  12:  319 

Thompson  v.  Selden,  20  How.  195,     15:  1001 
McFaul  V.  Ramsey,  20  How.  523,     15:  1010 
Cook  V.  Porter  (Cook  v.  Burnley),  11  Wall. 
659,  20:  29 

Diatinguished  In  GllUland  v.  Rappleyea,  15  N. 

J.  L.  143. 
Cited  In  Wright  v.  Hollingsworth,  1  Pet.  168, 
7  L.  ed.  98 — Spencer  v.  Lapsley,  20  How. 
267,  16  L.  ed.  904— Wells,  F.  &'  Co.  v.  Mc- 
Gregor, 13  Wall.  189,  20  L.  ed.  538 — Earn- 
shaw  V.  United  States,  146  U.  S.  68,  36  L. 
ed.  880,  18  Sup.  Ct.  Rep.  14 — Isaacs  v. 
United  States,  159  U.  S.  480,  40  L.  ed.  230, 
16  Slip.  Ct.  Rep.  51 — United  States  v.  Rio 
Grande  Dam  &  Irrig.  Co.  184  U.  S.  423,  46 
L.  ed.  622,  22  Sup.  Ct.  Rep.  428 — ^Texas  & 
P.  R.  Co.  V.  Nelson,  1  C.  C.  A.  690,  2  U.  S. 
App.  218,  60  Fed.  815 — ^Richmond  R.  &  Elec- 
tric R.  Co.  V.  Dick,  3  C.  C.  A.  160,  8  U.  S. 
App.  99,  52  Fed.  380 — Davis  v.  Patrick,  6 
C.  C.  A.  636,  12  U.  S.  App.  629,  67  Fed.  913 
— Drexel  v.  True,  20  C.  C.  A.  266,  36  U.  S. 
App.  611,  74  Fed.  13 — Baker  v.  Texarkana 
l^ac.  Bank,  20  C.  C.  A.  648,  41  U.  S.  App. 
186,  74  Fed.  601 — Kerr-Murray  Mfg.  Co.  v. 
Hess,  38  C.  C.  A.  649,  98  Fed.  67 — Missouri, 
K.  &  T.  R.  Co.  V.  Elliott,  42  C.  C.  A.  191, 
102  Fed.  99 — Lyman  v.  Warner,  51  C.  C.  A. 
74,  113  Fed.  88 — Taylor  v.  Powers,  3  Ala. 
285 — Price  v.  State,  67  Ark.  168,  20  S.  W. 


1091 — White  V.  Trinity  Clinrch,  5  Comi. 
188 — Stone  v.  Stevens,  12  Conn.  227.  30  Am. 
Dec.  611 — Bradshaw  v.  Stott,  7  App.  D.  C. 
280 — ^Henderson  v.  Marcell,  1  Kan.  140 — 
State  V.  Brette,  6  I/a.  Ann.  660 — Stete  v. 
Hunt,  4  La.  Ann.  439 — State  v.  Muldoon,  9 
La.  Ann.  26 — Ringgold's  Case,  1  Bland,  Ch. 
5 — Babcock  v.  Scott,  1  How.  (Miss.)  101— 
Jameson  v.  Butler,  1  Neb.  119 — Romaine  t. 
Norris,  8  N.  J.  L.  82 — M'Courry  v.  Dorcmus, 
10  N.  J.  L.  249 — Crawford  v.  New  Jersey  B. 
&  Transp.  Co.  28  N.  J.  L.  482 — Bruch  v. 
Carter,  32  N.  J.  U  659— Brooklyn  Oil  Works 
V.  Brown,  88  How.  Pr.  461 — Burk  v.  Huber, 
2  Watts,  312 — Clymer  v.  Thomas,  7  Serg.  k 
R.  180 — Borden  v.  Houston,  2  Tex.  604 — 
Brooks  V.  Calloway,  12  Leigh,  474 — Logle 
V.  Black,  24  W.  Va.  2^— Buster  v.  Holland, 
27  W.  Va.  584 — ^Welch  v.  County  Court,  29 
W.  Va.  68,  1  S.  B.  337— Hannum  v.  Hill,  52 
W.  Va.  170,  43  S.  B.  223 — Fowler  v.  Colton, 
Burnett  (Wis.)  184 — Fowler  v.  Colton,  1 
Plnney  (Wis.)  840 — Territory  v.  Doty,  1 
Pinney  (Wis.)  404. 

4407.  The  question  of  the  postponement 
of  a  trial  is  one  ordinarily  addressed  to  the 
sound  discretion  of  the  trial  court,  and  un- 
less abuse  of  that  discretion  is  shown,  the 

J'udgment  will  not  be  reversed.     Means  v. 
)ank  of  Randall,  146  U.  S.  620,  13  Sup.  Ct. 
Rep.  186,  36:  1107 

Cox  V.  Hart,  145  U.  S.  376,  12  Sup.  Ct. 
Rep.  962,  36:  741 

Cited  In  Isaacs  v.  United  SUtes,  159  U.  S.  480. 
40  L.  ed.  230,  16  Sup.  Ct  Rep.  51 — TexM 
&  P.  B.  Co.  V.  Nelson,  1  C.  C.  A.  690,  2 
U.  S.  App.  213,  60  Fed.  816 — Cape  Fear 
Towing  &  Transp.  Co.  v.  Pearsall,  33  C.  C. 
A.  163.  61  U.  S.  App.  521,  90  Fed.  437— 
Coltrane  v.  Templeton,  46  C.  C.  A.  334,  106 
Fed.  376 — Metropolitan  Street  R.  Co.  v.  Da- 
vis, 50  C.  C.  A.  402,  112  Fed.  634 — Dexter 
V.  Kellas,  51  C.  C.  A.  36,  118  Fed.  48— Ly- 
man V.  Warner,  61  C.  C.  A.  74,  113  Fed. 
88 — Pacey  v.  McKlnney,  60  C.  C.  A.  369, 
125  Fed.  679 — Saastad  v.  Okeson,  16  S.  D. 
378,  92  N.  W.  1072— Schmidt  v.  First  Nat 
Bank,  10  Colo.  App.  264,  60  Pac.  733 — 
Bradshaw  v.  Stott  7  App.  D.  C.  281. 

4408.  A  motion  for  the  continuance  of  a 
cause  is  addressed  to  the  sound  judicial  dis- 
cretion of  the  courts  and  its  decision  for  or 
against  the  motion  cannot  4>e  assigned  as 
error  in  the  Supreme  Court  Barrow  v. 
Hill,  13  How.  54,  14:  48 
Cited  in  Isaacs  v.  United  SUtes,  169  U.  S.  489, 

40  L.  ed.  230,  16  Sup.  Ct  Rep.  61 — Texas 
&  P.  R.  Co.  V.  Nelson,  1  C.  C.  A.  690.  2  U. 
S.  App.  213,  50  Fed.  816— Baker  v.  Texar- 
kana Nat.  Bank,  20  C.  C.  A.  548,  41  U.  S. 
App.  185,  74  Fed.  601 — Barlier  Asphalt  Pav- 
ing Co.  V.  Morris,  67  L.R.A.  770,  66  C.  C.  A. 
66,  132  Fed.  956 — Bradshaw  v.  Stott  7  App. 
D.  C.  280 — Welch  v.  County  Court,  29  W. 
Va.  68,  1  S.  B.  337. 

4409.  The  discretionary  action  of  the  trial 
court  on  an  application  for  continuance  can- 
not be  reviewed  on  appeal  unless  abused. 
Goldsby  v.  United  States,  160  U.  S.  70,  16 
8up.  Ct  Rep.  216,  40:  343 
Cited  in   Hardy   v.   United   States,   186  U.   S. 

224,  46  L.  ed.  1138,  22  Sup.  Ct  Rep.  88»— 
Metropolitan  Street  R.  Co.  v.  Davis,  50  C. 
C.  A.  402,  112  Fed.  634 — Dexter  v.  Kellas, 
61  C.  C.  A.  86,  118  Fed.  48— Foertseh  v. 
Germuiller,  0  App.  D.  C.  366. 

4410.  The  refusal  to  discharge  a  jury  and 
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postpone  the  trial  because  of  the  misleading 
effect  of  rulings  admitting  testimony  on  the 
question  of  damages,  afterwards  excluded 
from  the  consideration  of  the  jury,  is  not  an 
abuse  of  discretion,  where  no  witnesses  had 
been  discharged,  nor  any  books  or  documents 
in  possession  of  counsel  sent  away,  during 
the  trial,  and  there  was  no  offer  at  the  time 
to  present  further  testimony.  Fidelity  &.  D. 
Co.  V.  L.  Bucki  &  Son  Lumber  Co.  189  U.  S. 
135,  23  Sup.  Ct  Rep.  582,  47:  744 

4411.  In  a  criminal  case,  refusal  of  a  con- 
tinuance for  witnesses  to  be  subpoensed  at  the 
expense  of  the  government,  which  would  de- 
lay the  trial  a  number  of  days  and  which 
was  not  asked  for  until  nearly  the  close  of 
the  evidence,  was  held  not  reviewable. 
Crumpton  t.  United  States,  138  U.  S.  361, 
11  Sup.  Ct.  Rep.  355,  34:  958 

4412.  Refuaal  of  a  continuance  for  the 
production  of  witnesses  in  a  criminal  case  to 
be  subpcenaed  at  the  expense  of  the  govern- 
ment not  made  until  nearly  the  close  of  the 
evidence,  and  which  would  delay  the  trial  a 
number  of  days,  is  not  reviewable  upon  writ 
of  error.  Crumpton  v.  United  States,  138 
U.  S.  361,  11  Sup.  Ct.  Rep.  355,  34:  958 
Cited  In   Isaacs  v.   United   States,   159   U.    S. 

489,  40  L.  ed.  230,  16  Sup.  Ct.  Rep.  51-^ 
Goldsbj  ▼.  United  States,  160  U.  S.  78,  40 
L.  ed.  844,  16  Sup.  Ct  Rep.  216 — Hyde  v. 
Territory,  8  Okla.  72,  56  Pac.  851. 

Vennc. 

See  also  supra,  2390. 

4413.  Exceptions  to  the  rulings  of  the 
court  on  motion  to  change  the  venue  are 
not  available  on  writ  of  error.  McFaul  v. 
lUmsey,  20  How.  523,  15:  1010 
Cook  V.  Porter  (Cook  v.  Burnley)   11  Wall. 

659,  20: 29 

cited  in  Kennon  v.  Gilmer,  131  U.   8.  24,  33 
L.  ed.  112,  9  Sup.  Ct.  Rep.  696. 

4414.  The  refusal  of  the  court  to  change 
the  venue  was  matter  of  discretion  in  the 
<"ourt  below,  and  not  the  subject  of  review 
here.     McFaul  v.  Ramsey,  20  How.  523, 

15:  1010 

4415.  The  refusal  to  grant  a  change  of 
venue  on  the  mere  affidavit  of  defendant's 
agent  as  to  the  state  of  public  opinion  in 
the  county  involves  matters  of  fact  and  dis- 
cretion, and  is  not  a  ruling  upon  a  mere 
<Mi(»stion  of  law.  Kennon  v.  Gilmer,  131  U. 
s.  22,  9  Sup.  Ct.  Rep.  696,  33:110 

4416.  The  granting  or  denial  of  a  change 
of  venue,  like  the  granting  or  refusing  of  a 
new  trial,  is  a  matter  within  the  discretion 
of  the  court,  not  ordinarily  reviewable  by 
the  hupreme  Court  of  the  United  States  on 
a  writ  of  error.  Kennon  v.  Gilmer,  131  U. 
S.  22,  9  Sup.  a.  Rep.  696,  33:  110 
Cited  in  Bocsch  v.  Graff,  133  U.  8.  699.  33  I. 

ed.  788,  10  Sup.  Ct.  Rep.  378 — Texas  &  P. 
R.  Co.  V.  Nelson.  1  C.  C.  A.  690,  2  U.  S. 
App.  213,  50  Fed.  816 — Iron  R.  Co.  v.  Tole- 
do, D.  ft  B.  R.  Co.  10  C.  C.  A.  322,  18  U.  S. 
App.  470,  62  Fed.  160 — Cape  Fear  Towing 
ft  Traiup.  Co.  v.  Pearsall,  83  C.  C.  A.  163, 
61  U.  8.  App.  621,  90  Fed.  487. 


3,  As  to  Pleadings;  Indictment, 

Discretion  of  Court  as  to  Multifariousness 

or  Misjoinder,  see  pleading,  271,  275. 
See  also  Pleading,  317. 

4417.  The  action  of  the  circuit  court  of 
the  United  States  in  striking  off  as  irregu- 
lar a  plea  to  the  jurisdiction,  which  was  put 
upon  the  files  without  leave  of  court,  is  not 
open  to  review.  New  Orleans  v.  Fisher,  180 
17.  S.  185,  21  Sup.  Ct.  Rep.  347,        45:  485 

4418.  Whether  a  new  complaint  should  be 
filed  on  removal  of  a  cause  from  a  state 
court  is  a  question  of  practice,  and  not  a 
subject  for  which  error  will  lie.  Mins,  Ins. 
Co.  V.  Weide,  9  Wall.  677,  19:  810 

4419.  The  objection  that  a  surety  should 
have  set  up  as  an  affirmative  defense  by 
plea  or  answer,  and  not  by  demurrer,  the 
fact  that  such  changes  were  made  in  his 
principal's  contract  as  would  release  the 
surety  if  made  without  his  consent,  cannot 
be  urged  on  appeal,  where  the  declaration 
set  out  the  original  and  supplemental  con- 
tracts, and  contained  no  averments  that  the 
surety  hatf  knowledge  of  or  consented  to 
the  changes  made  by  the  supplemental  con- 
tract, and  no  leave-  to  amend  was  asked 
when  the  demurrer  was  sustained.  United 
States  V.  Freel,  186  U.  S.  309,  22  Sup.  Ct. 
Rep.  875,  46:  1177 

4420.  Permitting  the  withdrawal  of  an 
ori^nal  bill  of  a  waterworks  company,  al- 
leging that  it  had  become  the  owner  of  the 
contract  involved  in  a  suit  between  the 
municipality  and  another  waterworks  com- 
pany, where  such  bill,  being  in  the  nature 
of  a  supplemental  bill,  was  filed  after  the 
city,  in  answer  to  the  company's  petition  to 
be  admitted  as  a  party  complainant,  had 
denied  that  it  had  any  interest  in  the  litiga- 
tion, was  not  an  abuse  of  the  discretion  of 
the  trial  court,  and  the  same  is  true  of  its 
action  in  suppressing  the  testimony  on  this 
question,  and  in  denying  the  municipality 
leave  to  file  a  further  answer,  setting  up 
the  alleged  transfer  of  ownership.  Vicks- 
burg  V.  Vicksburg  Waterworks  Co.  202  U. 
S.  453,  26  Sup.  Ct.  Rep.  660,  50:  1102 

4421.  The  refusal  of  the  trial  court  to 
permit  the  filing  of  an  amended  plea  will 
not  be  reviewed  on  appeal.  Moss  v.  Riddle, 
5  Cranch.  351,  3:  123 
Cited  in  Romalne  v.  Norrls,  8  N.  J.  L.  82. 

Amendments. 

Discretion    in    Permitting   Amendment 

Generally,  see  Pleading  I.  n. 
See  also  supra,  4384;  Parties,  91. 

4422.  Allowance  or  refusal  of  amend- 
ments is  a  matter  for  the  discretion  of  the 
court,  and  is  not  reviewable  in  an  appel- 
late court.  Chirac  v.  Reinicker,  11  Wheat. 
280,  6: 474 
Walden  ex  dem.  Denn  v.  Craig,  9  Wheat. 

576,  6:  164 

Wright  v.  Hollingsworth,  1  Pet.  165,    7:  96 
United  States  v.  Buford,  3  Pet.  12,    7:  585 
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Re  Bradstreet,  7  Pet.  634,  8:  810 

Murphy  v.  Stewart,  2  How.  263,  11:  261 
Cited  in  Pickett  v.  Legerwood,  7  Pet.  149,  8 
L.  ed.  639 — Holmes  t.  Jennlson,  14  Pet. 
626,  10  L.  ed.  626 — Sheppard  v.  Wilson,  6 
How.  278,  12  L.  ed.  437— Sllcer  v.  Bank  of 
Pittsburg,  16  How.  579,  14  L.  ed.  1066 — 
Pomeroy  v.  State  Bank,  1  Wall.  598,  17  L. 
ed.  640 — Cook  v.  Burnley  (Cook  v.  Porter) 
11  Wall.  676,  20  L.  ed.  86 — Chapman  v. 
Barney,  129  U.  S.  677,  32  L.  ed.  801,  9 
Sup.  Ct.  Rep.  426 — Sterens  v.  Nichols  (Carr 
V.  Nichols)  157  U.  S.  371,  39  L.  ed.  737,  16 
Sup.  Ct.  Rep.  640 — Molina  v.  United  States, 
6  Ct  CI.  275 — Heye  v.  Lieman,  Fed.  Cas. 
No.  6,445a — Martin  v.  Bums,  Fed.  Cas.  No. 
9,158— Poole  V.  Nixon,  9  Pet  773  Appx.  Fed. 
Cas.  No.  11,270 — United  States  v.  Plumer,  3 
Cliff.  59,  Fed.  Cas.  No.  16,056 — The  Elmira. 
16  Fed.  130 — Chamberlain  v.  Mensing,  51 
Fed.  511— Walker  v.  Windsor  Nat  Bank,  5 
C.  C.  A.  429,  5  U.  S.  App.  423,  56  Fed.  79— 
Wbiting  V.  Equitable  Life  Assur.  Soc.  8  C. 
C.  A.  561,  13  U.  S.  App.  597,  60  Fed.  200— 
Lincoln  Nat.  Bank  ▼.  Perry,  14  C.  C.  A. 
274,  32  U.  S.  App.  15,  66  Fed.  888— Odell  v. 
Reynolds,  17  C.  C.  A.  322,  37  U.  S.  App. 
447,  70  Fed.  660 — Blalock  v.  Equitable  Life 
Assur.  Soc.  21  C.  C.  A.  212,  41  U.  S.  App. 
761,  75  Fed.  47 — Gubbins  v.  Laugh tensch la- 
ger, 75  Fed.  619 — Buchanan  v.  Cleyeland 
Linseed-Oil  Co.  33  C.  C.  A.  353,  62  U.  8.  App. 
332,  91  Fed.  90 — Osborne  v.  Altschul,  35 
C.  C.  A.  356,  93  Fed.  383— Pacific  Mut  L. 
Ins.  Co.  ▼.  Tompkins,  41  C.  C.  A.  489,  101 
Fed.  541 — Boston  &  A.  R.  Co.  v.  Parr,  44  C. 
C.  A.  143,  104  Fed.  700— Whltworth  v. 
United  States,  52  C.  C.  A.  216,  114  Fed.  3^4 
— Merriam  v.  Langdon,  10  Conn.  473 — 
Doanc  v.  Cummins,  11  Conn.  158 — Husted 
V.  Greenwich,  11  Conn.  386 — Sanford  v.  San- 
ford,  28  Conn.  27 — Phillips  v.  Negley,  2 
Mackey,  240 — German  Evangelical  Soc.  ▼. 
Prospect  Hill  Cemetery,  2  App.  D.  C.  816 — 
Bradshaw  v.  Stott,  7  App.  D.  C.  280 — Mor- 
ris V.  Wheat,  11  App.  D.  C.  213 — Cross  v. 
Phillips,  14  App.  D.  C.  237 — Stewart  v. 
Bennett,  1  Fla.  443 — Ferguson  v.  Porter,  3 
Fla.  32 — Evans  v.  Rogers,  1  Ga.  467 — Clapp 
V.  Martin,  83  111.  App.  439 — KIncald  v.  Howe, 
10  Mass.  205 — O'Flynn  v.  Eagle,  8  Mich.  137 
— Polhemus  v.  Ann  Arbor  Bank,  27  Mich. 
50 — Green  v.  Robinson,  3  How.  (Miss.)  118 — 
Shropshire  v.  Probate  Judge,  4  How.  (Miss.) 
152 — Henderson  v.  Hamer,  5  How.  (Miss.) 
538 — ^Keene  v.  Welsh,  8  Mont  309,  21  Pac. 
25 — ^Avery  v.  Bowman,  39  N.  H.  395 — M* 
Courry  t.  Doremus,  10  N.  J.  L.  249 — Gllll- 
land  V.  Rappleyea,  15  N.  J.  L.  143 — Evans 
V.  Adams,  15  N.  J.  L.  377 — Crawford  v.  New 
Jersey  R.  &  Transp.  Co.  28  N.  J.  L.  482 — 
Bruch  V.  Carter,  32  N.  J.  L.  558 — State, 
Davis,  Prosecutor,  v.  Delaware  Twp.  42  N. 
J.  L.  517 — Avery  v.  Bowman,  39  N.  H.  397 
— Austin  V.  Jordan,  5  Tex.  133 — Skagit  R. 
&  Lumber  Co.  v.  Cole,  2  Wash.  65,  25  Pac. 
1077 — Welch  v.  County  Court  29  W.  Va. 
68,  1  S.  E.  337 — Fowler  v.  Colton,  1  Plnney 
(Wis.)  337 — Fowler  v.  Colton,  Burnett 
(Wis.)   182. 

4423.  Amendments  to  pleadings  are  dis- 
cretionary with  the  court  below,  and  not  re- 
viewable in  the  Supreme  Court  of  the  United 
States.  Bullitt  County  v.  Washer,  130  U 
S.  142,  9  Sup.  Ct  Hep.  499,  32:  885 

Chapman  v.  Barney,  129  U.  S.  677,  9  Sup. 

Ct  Rep.  426,  32:  800 

Cited   in   Gormley  v.   Bunyan,   138  U.   S.   630, 

34   L.  ed.   1089.   11   Sup.   Ct   Rep.   453— The 

Beaconsfield,   158  U.   S.  312,  39  L.  ed.  996, 


15  Sup.  Ct  Rep.  860 — ^Tryson  v.  United 
States,  32  Ct  Ci.  431 — ^Lange  v.  Union  P. 
R.  Co.  62  C.  C.  A.  51,  126  Fed.  341— 
Park  Bros.  v.  Kelly  Axe  Mfg.  Co.  1  C.  C.  A. 
405,  6  U.  S.  App.  26,  49  Fed.  628— Hicklia 
V.  Marco,  6  C.  C.  A.  13,  15  U.  S.  App.  55, 
66  Fed.  552— Ex  parte  Busklrk,  18  C.  C.  A 
416,  25  U.  S.  App.  613,  72  Fed.  21— Blalock 
V.  Equitable  Life  Assur.  Soc.  21  C.  C.  A.  212, 
41  U.  S.  App.  761,  75  Fed.  47 — Philip  Schnei- 
der Brewing  Co.  t.  American  Ice-Mach.  (3o. 
23  C.  C.  A.  100.  40  U.  S.  App.  382,  77  F*d. 
149 — Cape  Fear  Towing  &  Transp.  Co.  ?. 
Pearsall,  33  C.  C.  A.  163,  61  U.  S.  App.  521, 
90  Fed.  437 — Buchanan  v.  Cleveland  Lin- 
seed-Oil Co.  83  C.  C.  A.  353,  62  U.  S.  Appi 
332,  91  Fed.  90— Hodges  v.  Kimball,  34 
C.  C.  A.  108.  63  U.  S.  App.  688,  91  Fed. 
851 — Laflin  v.  Shackleford,  39  C.  C.  A.  103, 
98  Fed.  873 — Henderson  v.  Rleii.  47  C.  C.  A. 
628,  108  Fed.  713 — Berliner  Gramophone  Co. 
V.  Seaman.  51  C.  C.  A.  444.  113  Fed.  754— 
Campbell  &  Z.  Co.  v.  American  Surety  Co. 
129  Fed.  494 — ^Morris  v.  Wheat  11  App.  D. 
C.  213 — Ci-oss  V.  Phillips,  14  App.  D.  C.  237 
— ^Neher  v.  Armijo,  9  N.  M.  333,  54  Pac.  2n*i 
— ^McPeeters  v.  Blankenship,  123  N.  C.  655, 
31  S.  E.  876. 

4424.  This  court  will  not  exercise  any  con- 
trol over  the  district  court  in  allowing  or 
refusing  to  allow  amendments  in  pleadings. 
Re  Bradstreet,  7  Pet  634,  8:810 

4425.  Motions  to  amend  mere  formal  de- 
fects in  the  pleadings  are  always  addressed 
to  the  discretion  of  the  court,  and  their  al- 
lowance is  never  subject  of  error.  Jenkins 
V.  Banning,  23  How.  455,  16:  580 
Cited  in  Cook  v.  Burmley  (Cook  v.  Porter)  11 

Wall.  676,  20  L.  ed.  86. 

4426.  The  allowance  and  refusal  of 
amendments  in  the  pleadings  are  matters  so 
peculiarly  addressed  to  the  sound  discretion 
of  courts  of  original  jurisdiction  as  to  be  fit 
for  their  decision  only,  under  their  own  rules 
and  modes  of  practice.  Wright  ▼.  Hollings* 
worth,  1  Pet  165,  7:96 

4427.  Where  it  does  not  appear  what 
amendment  or  amendments  the  appellant  de- 
sired to  make,  nor  that  the  court  below  in 
any  wise  abused  the  discretion  by  refusing 
leave  to  amend,  its  judgment  will  not  be  set 
aside  for  such  refusal.  Mercantile  Nat.  Bank 
v.  Carpenter,  101  U.  S.  667,  25:  815 

4428.  An  amendment  to  enlarge  the  term 
laid  in  a  declaration  in  ejectment  is  in  the 
discretion  of  the  court;  and  a  writ  of  error 
will  not  lie  in  a  case  where  the  court  below 
has  denied  the  motion  for  this  purpose. 
Walden  ex  dem.  Denn  v.  Craig,  9  Wheat 
576,  6:  164 
Cited  in  Walden  v.  Craig.  14  Pet.  153,  10  L. 

ed.  397 — Ledgerwood  v.  Pickett,  1  McLeuir 
144,  Fed.  Cas.  No.  8.175~Meeker  v.  Vo% 
7  Blackf.  170. 

4429.  Refusal  to  permit  the  amendment 
of  an  answer  to  a  libel  in  admiralty  by  set^ 
ting  up  laches  and  res  judicata  is  not  ao 
abuse  of  discretion,  when  the  respondent  was 
not  misled  and  any  loss  sustained  was  the 
result  of  his  own  conduct,  while  the  alleged 
decision  was  not  on  the  merits.  O'Brien  v. 
Miller,  168  U.  S.  287,  18  Sup.  Ct  Rep.  140. 

42:469 
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4430.  The  Supreme  Court  of  the  United 
States  will  not  interfere  with  the  action  of  a 
state  court  in  allowing  plaintiff  to  amend  at 
the  trial  by  increasing  his  claim  for  dam- 
ages, although  such  increase  would,  if  made 
before  trial,  have  allowed  defendant  to  re- 
move the  cause  to  the  circuit  court  of  the 
United  States,  where  no  application  for  such 
removal  was  made.  Northern  P.  R.  Co.  v 
Austin,  135  U.  S.  315,  10  Sup.  Ct.  Rep.  758, 

34:  218 
Cited  in  Powers  ▼.  Chesapeake  &  O.  B.  Co. 
169  U.  S.  98.  42  L.  ed.  675,  18  Sup.  Ct.  Rep. 
264 — Powers  v.  Chesapeake  &  O.  R.  Co.  65 
Fed.  135 — Jones  v.  Mosher,  46  C.  C.  A.  473, 
107  ired.  563. 

4431.  The  right  to  amend  after  a  demur- 
rer has  been  sustained  must  rest  largely,  if 
not  wholly,  in  the  discretion  of  the  court, 
and  the  abuse  of  this  discretion  must  be 
made  plain  to  authorize  its  review.  United 
States  v.  Atherton,  102  U.  S.  372,  26:  213 
Cited  in  Edward  P.   Allia   Co.  v.   Wlthlacchee 

Lamber  Co.  44  C.  C.  A.  675,  105  Fed.  682. 

Additional  pleas. 

4432.  The  refusal  of  an  inferior  court  to 
allow  new  pleas  to  be  filed  cannot  be  as- 
signed as  error.  Marine  Ins.  Co.  of  Alex- 
andria y.  Hodgson,  6  Cranch,  206,  3:  200 
United  States  v.  Buford,  3  Pet.  12,  7:  585 
Dean  v.  Mason,  20  How.  198,  15:  876 
Spencer  t.  Lapsley,  20  How.  264,  15:  902 
CUed  in  Sims  ▼.   Hundley,   6  How.   6,   12  L. 

ed-  321 — Spencer  v.  Lapsley,  20  How.  267,  15 
L.  ed.  904 — Sparrow  v.  Strong,  3  Wall.  105, 
18  L.  ed.  50 — Embry  v.  Palmer,  107  tJ.  S.  17, 
27  L.  ed.  351.  2  Sup.  Ct  Rep.  25 — Poole  v. 
Nixon,  9  Pet.  773,  Appx.  Fed.  Cas.  No. 
11,270— Davis  T.  Patrick,  6  C.  C.  A.  636,  12 
U.  S.  629,  57  Fed.  913 — Kerr-Murray  Mfg. 
Co.  V.  Hess,  38  C.  C.  A.  649,  98  Fed.  57 — 
Mlssoarl,  K.  &  T.  R.  Co.  v.  Elliott,  42  C.  C. 
A.  191.  102  Fed.  99 — Hicks  v.  Lavrson,  39 
Ala.  94— Mahone  v.  Williams,  39  Ala.  212— 
Doane  t.  Cummins.  11  Conn.  158 — United 
States  V.  Wood,  1  MacArth.  244 — Sealy  v. 
State,  1  Ga.  216,  44  Am.  Dec.  641— Van- 
blaricom  t.  Ward,  1  Blackf.  50 — Fuller  v. 
State,  1  Blackf.  64 — Home  v.  State,  1  Kan. 
67,  81  Am.  Dec.  499 — Broussard  y.  Trahan, 
4  Mart.  (La.)  501— State  v.  Hunt,  4  La. 
Ann.  439 — State  v.  Brette,  6  La.  Ann.  660 — 
State  V.  Muldoon,  9  La.  Ann.  26 — Ring- 
gold's Case.  1  Bland,  Ch.  9 — Elllcott  t.  Eus- 
tace, 6  Md.  508 — Dibble  ^.  Rogers,  2  Mich. 
407— Babcock  v.  Scott,  1  How.  (Miss.)  101 
— Henderson  v.  Hamer,  5  How.  (Miss.)  538 
— Carr  v.  Dawes,  46  Mo.  App.  601 — Ro- 
malne  v.  Norrls.  8  N.  J.  L.  82 — Gilllland  v. 
Rappleyea,  15  N.  J.  L.  143 — ^Bruch  ▼.  Car- 
ter, 32  N.  J.  L.  558 — State,  Davis.  Prosecu- 
tor, V.  Delaware  Twp,  42  N.  J.  L.  517 — State, 
Albert,  Prosecutor,  ▼.  Hart,  44  N.  J.  L. 
368— Coleman  y.  Bell.  4  N.  M.  28.  12  Pac. 
657 — Clason  y.  Shotwell,  12  Johns.  50 — 
Bark  y.  Huber,  2  Watts.  312 — Clymer  y. 
Thomas,  6  Serg.  &  R.  180 — ^Welch  y.  County 
Court,  29  W.  Va.  68,  1  S.  B.  837 — Fowler  y. 
Colton,  Burnett  (Wis.)  182 — Fowler  y.  Col- 
ton,  1  Pinney    (Wis.)    337. 

4433.  The  granting  or  refusal  of  leaye  to 
file  an  additional  plea,  or  to  amend  one  al- 
I'eady  filed,  is  discretionary  with  the  court 
below,  and  not  reviewable  by  the  appellate 
<!ourt,  except  in  a  case  of  gross  abuse  of 


discretion.  Gormley  v.  Bunyan,  138  U.  S. 
623,  11  Sup.  Ct.  Kep.  453,  34:  1086 

Cited  in  Hlcklin  y.   Marco,  6  C.  C.  A.  13,  15 

U.  S.  App.  55,  56  Fed.  552— United  States  v. 

Fifty    Boxes   &   Packages   of   Lace,    92    Fed. 

604 — Berliner    Gramophone    Co.    y.    Seaman, 

51    C.    C.    A.  444,   113   Fed.   734 — Casey  y. 

National  Union,  3  App.  D.  C.  518 — Cross  y. 

Phillips,  14  App.  D.  C.  237. 

4434.  The  admission  of  a  new  count  on 
the  demise  of  a  new  lessor  may  be  allowed 
in  the  discretion  of  the  court,  and  is  not  as- 
signable for  error.  Wright  v.  Hollingsworth, 
1  Pet.  165,  7:  96 
Cited  in  Morris  y.  Wheat,  11  App.  D.  C.  214. 

Bill  of  particulars. 

4435.  The  discretion  of  the  trial  court  in 
respect  to  requiring  a  bill  of  particulars  is 
not  subject  to  review  on  writ  of  error.  Dun- 
lop  V.  United  States,  165  U.  S.  486,  17  Sup. 
Ct.  Rep.  375,  41 :  799 

Indictments;  criminal  cases. 

Compelling    Election    between    Counts, 
see  infra,  4466. 

4436.  Refusal  to  quash  an  indictment  is 
not  generally  assignable  for  error.  Durland 
V.  United  States,  161  U.  S.  306,  16  Sup.  Ct. 
Rep.  508,  40:  709 
Cited  in  Endleman  y.  United  States,  30  C.  C. 

A.  188,  57  U.  S.  App.  1,  86  Fed.  458— Mc- 
Gregor y.  United  States,  134  Fed.  192. 

4437.  A  motion  to  quash  an  indictment, 
being  ordinarily  addressed  to  the  discretion 
of  the  court,  a  refusal  cannot  generally  be 
assigned  for  error.  Logan  y.  United  States, 
144  U.  S.  263,  12  Sup.  Ct.  Rep.  617,  36:  429 
Cited  in  Durland  y.  United  SUtes,  161  U.  S. 

314,  40  L.  ed.  712,  16  Sup.  Ct.  Rep.  50g — 
Endleman  y.  United  States,  30  C.  C.  A.  188, 
57  U.  S.  App.  1,  86  Fed.  458 — DUlard  v. 
United  States,  72  C.  C.  A.  453,  141  Fed.  305. 

4,  As   to    Evidence,'    Witnesses. 

4438.  The  decision  of  the  court  below  as 
to  enlarging  time  to  take  testimony  in  an 
equity  case  will  not  be  reviewed  except 
in  extreme  cases.  Ingle  v.  Jones,  9  Wall. 
486,  19:  621 

Admission. 

Order  of  Proof,  see  infra,  4464,  4465. 

4439.  The  admission  of  circumstantial 
evidence  is  so  much  within  the  discretion 
of  the  court  that  an  admis.sion  thereof  will 
be  sustained  on  appeal  if  the  testimony 
tends  even  remotely  to  establish  the  ulti- 
mate fact  Clune  v.  United  States,  159  U. 
S.  590,  16  Sup.  a.  Rep.  125,  40:  269 
Cited   In    Farley   y.   Peebles,   60   Neb.   732,    70 

N.  W.   231. 

4440.  On  the  trial  of  a  criminal  case, 
where  the  question  relates  to  the  tendency 
of  certain  testimony  to  throw  light  upon  a 
particular  fact,  or  to  explain  the  conduct 
of  a  particular  person,  there  is  a  certain 
discretion  on  the  part  of  the  trial  judge 
which  a  court  of  errors  will  not  interfere 
with,  unless  it  manifestly  appear  that  the 
testimony  has  no  legitimate  bearing  upon 
the  question  at  issue,  and  is  calculated  to 
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prejudice  the  accused  in  the  minds  of  the 

jurors.     Moore  v.  United  States,  150  U.  S. 

57,  14  Sup.  Ct.  Rep.  26,  37:  996 

Cited  In  Thiede  v.  Utah,  159  U.  S.  518.  40  L. 

ed.    242,    16    Sup.    Ct.    Rep.    62 — Goldsby    v. 

United  States,  160  U.  S.  76,  40  L.  ed.  846, 

16    Sup.    Ct.    Rep.    216 — ^Humes    v.    United 

States,   170   U.   S.   213,  42  L.  ed.   1012,   18 

Sup.  Ct  Rep.  602. 

4441.  Refusal  to  suppress  depositions 
taken  after  the  time  limited  and  after  the 
witnesses  had  refused  to  answer  certain 
cross  interrogatories  and  refusal  to  allow 
further  time  to  take  depositions  in  rebuttal, 
were  held  to  be  within  the  discretion  of  the 
court.  Grant  v.  Phoenix  Mut.  L.  Ins.  Co. 
121  U.  S.  105,  7  Sup.  Ct.  Rep.  841,  30:  905 
Cited  In  Spaldlog  v.  Mason,  161  U.  S.  381,  40 

L.  ed.  741,   16  Sup.   Ct.  Rep.  592 — Coosaw 
Min.   Co.  T.  Farmers'  Mln.  Co.  67  Fed.  32. 

Bxduslon. 

See  also  supra,  4420;  infra,  5060. 

4442.  The  discretion  of  the  trial  court  in 
rejecting  offers  of  evidence  which  was  not 
necessarily  relevant  or  material  cannot  prop- 
erly be  reviewed  on  writ  of  error.  Central 
P.  R.  Co.  V.  California,  162  U.  S.  91,  16  Sup. 
Ct.  Rep.  766,  40:  903 
Cited  in  First  Nat.  Bank  v.  Rush.  29  C.  C.  A. 

886,  66  U.  S.  App.  666,  85  Fed.  641. 

Bxperlments. 

4443.  The  granting  or  refusal  of  a  re- 
quest first  made  in  the  midst  of  a  trial  for 
murder  by  the  defendant  that  he  may  shoot 
off  a  gun  in  the  presence  of  a  deputy 
marshal  to  test  the  truth  of  evidence  that 
it  scattered  shot  is  within  the  discretion  of 
the  court  which  will  not  be  disturbed  on 
writ  of  error.  (Ball  v.  United  States) 
United  States  v.  Ball,  163  U.  S.  662,  16  Sup. 
Ct.  Rep.  1192,  41 :  300 

lieadlng  qnestions. 

4444.  A  plain  act  of  abuse  of  discretion  is 
necessary  to  establish  error  in  permitting 
leading  questions.  Northern  P.  R.  Co.  v. 
Urlin,  158  U.  S.  271,  15  Sup.  Ct.  Rep.  840, 

39:  977 

Competency  of  witness;  experts. 

4445.  The  exercise  of  the  discretion  of  the 
trial  court,  as  to  the  competency  of  an  ex- 
pert witness,  will  not  be  disturbed  unless 
cf early  erroneous.  Chateaugay  Ore  &  Iron 
Co.  V.  Blake,  144  U.  S.  476,  12  Sup.  Ct. 
Rep.  731,  36:^10 

4446.  Whether  a  witness  is  shown  to  be 
qualified  to  testify  to  a  matter  of  opinion  is 
exclusively  for  the  trial  judge;  and  his  de- 
cision thereon  is  conclusive,  unless  clearly 
erroneous  as  matter  of  law.  Inland  &  S. 
Coasting  Co.  v.  Tolson,  139  U.  S.  551,  11 
Sup.  Ct.  Rep.  653,  35:  270 
Cited  In  Union  P.  R.  Co.  v.  Noyak,  9  C.  C.  A. 

686,  15  U.  S.  App.  400,  61  Fed.  580 — Sloan 
V.  Balrd,  162  N.  T.  833,  66  N.  B.  752. 

4447.  Whether  a  witness  called  to  testify 
to  a  matter  of  opinion  has  such  qualifica- 
tions and  knowledge  as  to  make  his  testi- 
mony admissible  is  a  preliminary  question 
for  the  judge  presiding  at  the  trial ;  and  his 


decision  of  it  is  conclusive,  unless  dearly 
shown  to  be  erroneous  in  matter  of  law. 
Stillwell  &  B.  Mfg.  Co.  v.  Phelps,  130  U.  S. 
520,  9  Sup.  Ct.  Rep.  601,  32: 1035 

Cited  in  Montana  R.  Co.  v.  Warren,  137  U.  8. 
353,  34  L.  ed.  683.  11  Sup.  Ct.  Rep.  96— 
Inland  &  Seaboard  Coasting  Co.  v.  Tolson, 
139  U.  S.  659,  36  L.  ed.  273,  11  Sup.  Ct  Rep. 
653: — Chateaugay  Ore  &  Iron  Co.  v.  Blake, 
144  U.  S.  484,  36  L.  ed.  613,  12  Sup.  Ct 
Rep.  731 — ^St.  Louis  &  S.  F.  R.  Co.  v.  Brad- 
ley, 4  C.  C.  A.  631,  13  U.  S.  App.  68.  54 
Fed.  638 — Union  P.  R.  Co.  v.  Novak,  9  C. 
C.  A.  636,  15  U.  S.  App.  400,  61  Fed.  580— 
Soutbem  P.  Co.  v.  Amett,  50  C.  C.  A.  27, 
111  Fed.  869 — Bradford  Glycerine  Co.  t. 
Klser,  61  C.  C.  A.  526,  113  Fed.  896— Ken- 
ney  v.  Meddaugh,  65  C.  C.  A.  126,  118  Fed. 
220 — Germanla  L.  Ins.  Co.  v.  Ross  Lewln, 
24  Colo.  53,  66  Am.  St  Rep.  216,  51  Pac. 
488 — Missouri  P.  R.  Co.  v.  Fox,  60  Neb. 
649,  88  N.  W.  744 — New  Jersey  Zinc  k  Iron 
Co.  V.  Lehigh  Zinc  &  Iron  Co.  69  N.  J.  L 
194,  85  Atl.  915 — Sloan  v.  Balrd,  162  N.  T. 
333,  66  N.  B.  752— Farmers'  Nat.  Bank  t. 
Wooden,  38  Or.  300,  61  Pac.  837— Ruckman 
V.  Imbler  Lumber  Co.  42  Or.  234,  70  Pac 
811. 

4448.  Excluding  the  opinion  of  a  geDeral 
manager  of  a  company  manufacturing  crash- 
ing mills  as  to  the  daily  capacity  of  one 
of  such  mills  is  not  such  an  abuse  of  the 
trial  court's  discretion  as  to  call  for  re- 
versal, where  he  does  not  appear  to  hare 
been  a  practical  machinist,  or  to  have  had 
any  special  knowledge  of  mining  or  crushing 
machinery,  and  was  not  superintendent  of 
the  workings  of  the  mine  or  of  the  machin- 
es, and  does  not  claim  to  have  been  there 
regularly,  or  oftener  than  once  a  week,  and 
was  apparently  more  employed  in  the  finan- 
cial and  outside  business  affairs  of  the  com- 
pany than  in  the  details  of  the  mining  or 
the  practical  workings  of  the  machinery. 
Chateaugay  Ore  A  Iron  Go.  v.  Blake,'  144  U. 
S.  476,  12  Sup.  Ct  Rep.  731,  36:  510 
Cited  In  Seeber  v.  Commercial  Nat.  Bank,  77 

Fed.  069 — Soathern  P.  Co.  v.  Amett,  90 
C.  C.  A.  27,  111  Fed.  869— Olaaler  v.  Nich- 
ols, 112  Fed.  881 — Bradley  v.  District  of  Co- 
lumbia, 20  App.  D.  C.  173. 

Cross-ezaminatioii. 

4449.  The  discretion  of  the  trial  court  in 
permitting  the  cross-examination  of  a  wit- 
ness to  be  extended  beyond  the  limits  of  his 
direct  examination  will  not'  be  reviewed  on 
appeal.  Fourth  Nat.  Bank  v.  Albaugh,  188 
L.  S.  734,  23  Sup.  Ct.  Rep.  450,      47:  673 

4450.  Allowing  a  witness  to  be  recalled  to 
change  statements  made  on  cross-examina- 
tion is  in  the  discretion  of  t)ie  court.  Faust 
V.  United  States,  163  U.  S.  452,  16  Sup.  a 
Rep.  1112,  41:224 

4451.  The  course  and  extent  of  a  cross- 
examination  of  a  witness  directed  to  matters 
not  inquired  about  in  the  principal  examina- 
tion is  very  largely  subject  to  the  control 
of  the  court,  in  the  exercise  of  a  sound  dis- 
cretion; and  the  exercise  of  that  discretion 
is  not  reviewable  on  a  writ  of  error.  Raa 
V.  Missouri  ex  rel.  Haynes,  17  Wall.  532. 

21:707 
Cited  in  Davis  v.  Coblens,  174  U.  8.  T27,  43 
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L.  ed.  1150,  19  Sup.  Ct.  Rep.  832 — Seymoar 
y.  Malcolm  McDonald  Lumber  Co.  7  C.  C.  A. 
696,  16  U.  8.  App.  245,  56  Fed.  960 — Clary 
T.  HardeevHIe  Brick  Co.  100  Fed.  919— 
Resurrection  Gold  Mln.  Co.  v.  Fortune  Gold 
Mln.  Co.  64  C.  C.  A.  194.  129  Fed.  682— 
State  V.  Bunker,  7  S.  D.  642,  65  N.  W.  83— 
United  States  v.  EUason,  7  Mackey,  Ill- 
United  States  y.  Cross.  9  Mackey.  375 — 
Hanchett  y.  Kimbark,  118  III.  129.  7  N.  E. 
491— White  y.  McLean.  57  N.  Y.  671. 

4452.  The  extent  to  which  cross-exaxnina- 
tion  of  witnesses  may  he  allowed  to  test 
his  accuracy  or  credibility  is  largely  subject 
to  the  sound  discretion  of  the  trial  court; 
and  the  exercise  of  that  discretion  is  not 
renewable  upon  writ  of  error, — especially 
where  the  question  asked  on  cross-exaniina- 
tion  has  no  reference  to  any  matter  disclosed 
on  the  examination  in  chief.  Blitz  v.  United 
States,  153  U.  S.  308,  14  Sup.  Ct  Rep.  924, 

38:  725 
Cited  In   Spear  y.   Sweeney.  88   Wis.  549,   60 
N.  W.    1060. 

Impeachment. 

4453.  Refusing  proof  of  prior  contradict- 
ory testimony  of  one's  own  witness  volun- 
tarily called  and  not  hostile  is  not  an  abuse 
of  discretion, — at  least  where  his  cross-ex- 
amination is  allowed  and  evidence  to  con- 
tradict him  received.  Hickory  v.  United 
States,  151  U.  S.  303,  14  Sup.  Ct.  Rep.  334, 

38:  170 

CompenBatlon  of  witnesses. 

44M.  The  discretion  of  the  trial  court  as 
to  summoning  witnesses  at  the  expense  of 
the  government  is  not  reviewable  on  appeal. 
Goldsby  V.  United  States,  160  U.  S.  70,  16 
Sup.  Ct  Rep.  216,  40:  343 

5.  Injunction;   Receivers. 

Injunction. 

See  also  supra,  4396. 

4455.  The  granting  of  a  rehearing  or  of  a 
temporary  injunction  is  always  in  the  sound 
discretion  of  the  court,  and  therefore  grant- 
ing or  refusing  it  furnishes  no  ground  of 
appeaL    Buffington  v.  Harvey,  95  U.  S.  99, 

24:381 
Cited  In  Boesch  v.  Graff.  133  U.  S.  699.  83 
L.  ed.  788.  10  Sop.  Ct.  Bep.  378 — Central 
Trust  Co.  y.  Grant  Locomotive  Works,  135 
U.  8.  226.  34  L.  ed.  104.  10  Sap.  Ct  Bep. 
736 — McLeod  v.  New  Albany.  13  C.  C.  A. 
529.  24.  tr.  8.  App.  601.  66  Fed.  382 — Hen- 
dryz  y.  Perkins.  52  C.  C.  A.  457.  114  Fed. 
823 — Sweeney  v.  Hanley.  61  C.  C.  A.  155. 
126  Fed.  99 — Galloway  v.  Dunnington.  10 
Lea.  218. 

Receivers. 

Discretion  of  Court  as  to  Compensa- 
tion of  Receiver  Generally,  see  Re- 
ceivers, 194-196. 

4456.  The  removal  or  appointment  of  a 
receiver  rests  in  the  sound  discretion  of  the 
court  helow,  and  is  not  reviewable  by  the 
Supreme  Court.  Milwaukee  &  M.  R.  Co. 
V.  Howard^  131  U.  S.  Izxxi.  Appx.  and 

18:  252 

4457.  The  appointment  and  discharge  of 


a  receiver  are  ordinarily  matters  of  dis- 
cretion with  the  trial  court,  with  which  an 
appellate  court  will  not  interfere.  Mil- 
waukee &  M.  R.  Co.  v.  Soutter,  2  Wall. 
510,  17:  900 

Cited  In  Far  low  v.  Lea,  Fed.  Cas.  No.  4,649 — 
Pullan  v.  Cincinnati  &  C.  Air-Line  R.  Co. 
4  Biss.  47,  Fed.  Cas.  No.  11,461— Perrin 
y.  Lepper,  56  Mich.  366,  23  N.  W.  39 — 
Merriam  v.  St.  Louis,  C.  G.  &  Vt,  S.  R.  Co. 
186  Mo.  161.  36  8.  W.  630— Cincinnati.  S. 
&  C.  R.  Co.  y.  Sloan.  81  Ohio  St.  14 — Pelzer 
y.  Hnghes.  27  S.  C.  416.  8  S.  E.  781. 

4458.  The  refusal  of  the  trial  court  to 
restore  the  property  and  discharge  a  receiver 
in  foreclosure  proceedings  on  payment  of  the 
amount  of  the  mortgage  debt  definitely  fixed 
by  the  court  is  an  abuse  of  discretion  which 
will  be  corrected  on  appeal.  Milwaukee  & 
M.  R.  Co.  V.  Soutter,  2  Wall.  510,  17:  900 
Cited  in  Whitalcer  v.  Sparkman.  30  Fla.  358,  11 

So.  542 — State  ex  rel.  Merriam  y.  Ross,  136 
Mo.  273,  31  S.  W.  600 — ^Mc Clung  y.  Missouri 
Trust  Co.  187  Mo.  119.  38  S.  W.  578. 

4459.  Like  all  questions  of  costs  in  courts 
of  equity,  allowances  to  receivers  are  large- 
ly discretionary,  and  the  action  of  the  court 
below  is,  upon  appeal,  treated  as  presump- 
tively correct.  Stuart  v.  Boulware,  133  U. 
S.  78,  10  Sup.  Ct.  Rep.  242,  33:568 
Cited  in  West  v.  East  Coast  Cedar  Co.  51  C. 

C.  A.  417.  118  Fed.  743. 

4460.  An  allowance  to  a  receiver  of  hotel 
property,  being  10  per  cent  of  the  receipts 
of  tbe  business  and  amoimting  to  about  $2,- 
500,  for  his  services  from  May  to  December^ 
during  which  he  spent  ordinarily  only  his 
evenings  at  the  hotel  and  employed  a  mana- 
ger at  $125  or  $150  per  month  and  under 
bond,  will  not  be  disturbed  on  appeal  after 
it  has  been  approved  by  two  lower  courts, 
where  there  is  testimony  by  hotel  proprie- 
tors that  $5,000  a  year  was  fair  compensa- 
tion, and  he  has  had  no  compensation  for 
the  custody  and  responsibility  of  a  large 
amount  of  personal  property,  and  the  posi- 
tion was  attended  with  considerable  anxiety, 
and  he  retained  it  apparently  against  his 
own  inclinations,  in  compliance  with  the 
wishes  of  the  party  in  interest.  Cake  v. 
Mohun,  164  U.  S.  311,  17  Sup.  Ct.  Rep.  100, 

41:447 
Cited  in  Re  Scott.  2  N.  B.  N.  Rep.  444.  09  Fed. 
407. 

6.  Conduct  of  Trial  f  Jury. 

Refusal  to  Discharge  Jury,  see  supra,  4410. 

4461.  The  mode  of  conducting  trials,  tbe 
order  of  introducing  evidence,  and  the  times 
when  it  is  to  be  introduced,  are  properly 
nmtters  belonging  to  the  practice  of  the  cir- 
cuit court,  with  which  the  Supreme  Court 
ought  not  to  interfere.  Philadelphia  &  T. 
R.  Co.  V.  Stimpson,  14  Pet.  448.  *  10:535 
Cited  in  Johnson  v.   Jones,   1   Black,  226,   17 

L.  ed.  122 — First  Unitarian  Soc.  v.  Faulkner, 
91  U.  S.  418,  23  L.  ed.  284— Re  Thiell,  4 
Biss.  244,  Fed.  Cas.  No.  13,882 — May  v. 
International  Loan  &  T.  Co.  34  C.  C.  A. 
450,  63  U.  S.  App.  778,  92  Fed.  447— Smith 
v.  Mayer,  8  Colo.  210 — Birmingham  v.  Pet- 
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tit,  21  D.  C.  216 — Hardy  v.  Wise,  6  App.  D. 
C.  113 — Lansburgh  t.  Wlmsatt,  7  App.  D. 
C.  276 — Robinson  v.  Parker,  11  App.  D.  C. 
139 — Bannon  v.  Warfield,  42  Md.  39 — HIgley 
V.  Gilmer,  3  Mont.  439 — Boardman  v.  Wood- 
man, 47  N.  H.  144 — Lacey  v.  Woodward,  5 
N.  M.  687,  25  Tac.  785 — Barthelemy  v.  Peo- 
ple, 2  Hill,  259 — McCamey  v.  People,  83  N. 
Y.  416,  38  Am.  Rep.  456 — Stanley  v.  United 
States,  1  Okla.  350,  33  Pac.  1025 — Godbe 
V.  Young,  1  Utah,  57 — McManus  v.  Mason, 
43  W.  Va.  199,  27  S.  E.  293. 

4462.  Whether  a  party,  having  opened  one 
line  of  proof,  shall  be  allowed  in  the  course 
of  the  trial  to  abandon  it  and  take  an  in- 
consistent one,  is  a  matter  of  practice  sub- 
ject to  the  sound  discretion  of  the  court. 
Turner  v.  Yates,  16  How.  14,  14:  824 

4463.  The  refusal  to  appoint  an  interpreter 
when  the  defendant  in  a  criminal  case  is 
testifying  is  not  prejudicially  erroneous 
where  it  does  not  appear  from  the  answers 
made  by  the  witness  that  there  was  any 
abuse  of  the  discretionary  power  lodged  in 
the  trial  court.  Perovich  v.  United  States. 
205  U.  S.  86,  27  Sup.  Ct.  Rep.  456,    51 :  722 

Order  of  proof. 

See  also  supra,  4461,  4462. 

4464.  All  questions  as  to  surprise,  as  to 
reopening  a  case,  or  as  to  the  order  of  proof, 
are  matters  of  discretion  not  reviewable 
here.  Ames  v.  Quimby,  106  U.  S.  342,  1 
Sup.  Ct.  Rep.  116,  27:  100 
Cited  in   Cape  Fear  Towlngr  &  Transp.   Co.  v. 

Pearsall,  33  C.  C.  A.  163,  61  U.  S.  App.  521, 
90  Fed.  437. 

4465.  Permitting  evidence  in  rebuttal 
which  would  have  been  more  properly  in- 
troduced in  the  opening  is  within  the  judi- 
cial discretion  of  the  trial  court,  which  can- 
not be  reviewed  in  the  absence  of  gross 
abuse.  Goldsby  v.  United  States,  160  U.  S. 
70,  16  Sup.  a.  Rep.  216,  40:  343 
Cited  In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Phlpps, 

60  C.  C.  A.  817,  125  Fed.  481— State  v. 
B elding,  43  Or.  100,  71  Pac.  330. 

Election  between  counts. 

4466.  Compelling  an  election  between 
counts  of  an  indictment  for  murder,  which 
differ  only  in  stating  the  manner  in  which 
the  crime  was  committed,  is  within  the  dis- 
cretion of  the  court.  Pierce  v.  United 
States,  160  U.  S.  355,  16  Sup.  a.  Rep  321, 

40:454 

Opening  and  closing. 

4467.  The  decision  of  the  court  as  to 
which  party  is  entitled  to  the  opening  and 
closing  of  the  argument  to  the  jury  will  not 
be  reviewed  in  this  court.  Hall  v.  Weare, 
92  U.  S.  728,  23:  500 
Day  V.  Woodworth,  13  How.  363,  14:  181 
Lancaster  v.  Collins,  115  U.  S.  222,  6  Sup. 

a.  Rep.  33,  29:  373 

Cited  in  Lancaster  v.  Collins,  115  TJ.  S.  225. 
29  L.  ed.  374,  6  Sup.  Ct.  Rep.  S3 — United 
States  V.  Dunham,  21  Month.  L.  Rep.  591, 
Fed.  Cas.  No.  15,006 — May  v.  International 
Loan  &  T.  Co.  34  C.  C.  A.  450,  63  U.  S.  App. 
773,  92  Fed.  447 — ^Florence  Oil  &  Ref.  Co.  v. 
Farrar,  48  C.  C.  A.  349,  109  Fed.  257 — Over- 
by  V.  Gordon,   13  App.   D.   C.  406 — Rich  v. 


Lemmon,  15  App.  D.  C.  510 — Brophy  v. 
Uicheson,  137  Ind.  120,  36  N.  E.  424— Noyei 
V.  Biod^ett,  58  N.  H.  503 — Hllliard  v.  Beat 
tie,  59  N.  H.  464— Cheek  v.  Watson,  90  N.  C 
307 — Welch  v.  County  Court,  29  W.  Vt.  68 
1  S.  E.  337. 

Demurrer  to  evidence. 

See  also  Trial,  559. 

4468.  A  demurrer  to  the  evidence  being 
a  matter  resting  in  the  discretion  of  the 
trial  court,  its  action  in  overruling  such  a 
demurrer  is  not  assignable  for  error.  Van 
Stone  V.  Stillwell  &  B.  Mfg.  Co.  142  U.  S. 
128,  12  Sup.  Ct.  Rep.  181,  35:  961 

Nonsuit;  dismissal. 

4469.  The  circuit  court  has  no  power  to 
order  a  peremptory  nonsuit,  but  a  motion 
that  the  court  instruct  the  jurj  that  plain- 
tiff's evidence  is  not  sufficient  to  warrant  a 
verdict  in  his  favor  is  not  one  addressed  to 
the  discretion  of  the  court,  and  it  presents 
a  question  of  law  which  is  the  subject  of 
exception.  Mercantile  Mut.  Ins.  Co.  v.  Fol- 
som,  18  WaU.  237,  21:827 

4470.  The  discretion  conferred  on  Federal 
circuit  courts  by  the  act  of  Mi&rch  3,  1875. 
§  5,  to  dismiss  a  suit  when  it  appears  to  the 
satisfaction  of  that  court  that  the  suit  does 
not  really  and  substantially  involve  a  dis- 
pute or  controversy  properly  within  ita 
jurisdiction  is  a  judicial  discretion  proceed- 
ing upon  ascertainment  of  facts  according 
to  rules  of  law  and  subject  to  review  for 
apparent  errors.  Barry  v.  Edmunds,  116  U. 
S.  550,  6  Sup.  Ct.  Rep.  501,  29:  729 
Cited  in  Hartog  v.  Memory,  116  U.  S.  591.  29 

Lu  ed.  726,  6  Sup.  Ct.  Rep.  521 — McGahey 
V.  Virginia,  135  U.  S.  664,  34  L.  ed.  305, 
10  Sup.  Ct.  Rep.  072 — Tennessee  v.  Union  k 
Planters'  Bank,  152  U.  S.  472,  38  L.  ed.  51S, 
14  Sup.  Ct.  Rep.  654-~Lebigh  Mln.  &  Mfg. 
Co.  V.  Kelly.  160  U.  S.  353,  40  L.  ed.  454,  16 
Sup.  Ct.  Rep.  307 — McCullough  v.  Vlrglnlt, 
172  V.  S.  106,  43  L.  ed.  38:^,  19  Sup.  Ct.  Rep. 
134 — ^\v'helan'  v.  New  York,  L.  E.  &  W.  B.  Co. 
1  L.R.A.  75,  35  Fed.  865 — ^Imperial  Ref.  Co. 
V.  Wyman,  3  L.R.A.  506,  38  Fed.  577— 
Foster  v.  Cleveland,  C.  C.  &  St.  L.  B.  Co. 
56  Fed.  436 — Crystal  Springs  Land  k  Water 
Co.  v.  I^s  Angeles,  76  Fed.  154 — Com.  ▼. 
McCullough,  90  Va.  508,  19  S.  E.  114. 

Joint  trial. 

4471.  The  discretion  of  the  court  in  order- 
ing several  defendants  to  be  tried  togeth^, 
if  not  abused,  will  not  be  reviewed  on  writ 
of  error.  United  States  v.  Ball  (Ball  ▼. 
United  States)  163  U.  S.  662,  16  Sup.  Ct 
Rep.  1192,  41:300 
Cited  in   State  v.  Mitchell,  49  S.   C.  411,  27 

S.  E.  424. 

Instructions. 

4472.  The  expression  of  an  opinion  upon 
the  facts  by  the  judge  to  the  jury  in  any 
court  of  the  United  States  is  within  the 
discretion  of  the  judge,  and  when  no  rule 
of  law  is  incorrectly  stated,  and  all  matters 
of  fact  are  submitted  to  the  jury,  cannot  be 
reviewed  on  writ  of  error.  Baltimore  k  P. 
R.  Co.  V.  Fifth  Baptist  Church,  137  U.  S. 
568,  11  Sup.  Ct.  Rep.  185.  34:  7»4 
Cited  in  Wiborg  v.  United  States,   163  U.  S. 

656,  41  L.  ed.  298,  16  Sup.  Ct  Bep.  1127. 
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Competency  of  Jurors. 

See  also  infra,  4474. 

4473.  The  finding  of  the  trial  court  upon 
the  competency  of  a  juror  ought  not  to  be 
set  aside  by  a  reviewing  court,  unless  the 
error  is  manifest.  Reynolds  v.  United 
SUtes,  98  U.  S.  145,  25:  244 
DUtinffUished  in  State  t.  Bryant,  08  Mo.  295, 

6  S.  W.  102— Rothschild  ▼.  State,  7  Tex. 
App.  548. 

at^  in  Spies  ▼.  Illinois  (Ex  parte  Spies)  123 
U.  S.  170,  31  L.  ed.  00,  8  Sup.  Ct.  Rep.  21 — 
Press  Pub.  Co.  v.  McDonald,  10  C.  C.  A.  517, 
38  n  S.  App.  557,  73  Fed.  442— Gallot  v. 
United  States,  31  C.  C.  A.  48,  58  U.  S.  App. 
243,  87  Fed.  450— Williams  ▼.  United  States, 
35  C.  C.  A.  375,  03  Fed.  401— Missouri,  K.  k 
T.  R.  Co.  V.  Elliott,  42  C.  C.  A.  104,  102 
Fed.  101 — Long  v.  State,  86  Ala.  42,  5  So. 
443 — Hardin  v.  State,  66  Ark.  60,  48  S.  W. 
004 — Mono  County  v.  Flanigan,  130  Cal. 
108.  62  Pac.  203 — Howgate  v.  United  States, 

7  App.  D.  C.  236 — United  States  v.  Barber, 
21  D.  C.  460— United  States  v.  Langford,  2 
Idaho,  563,  21  Pac.  400 — Garlitz  v.  State,  71 
Md.  301,  4  L.R.A.  604,  18  Atl.  30— Doherty 
y.  Lord.  8  Misc.  229,  28  N.  Y.  Supp.  720— 
Komi!  T.  Southern  P.  Co.  21  Or.  511,  28  Pac. 
637 — State  t.  Morse,  35  Or.  466,  57  Pac.  631 
— Baker  v.  State,  88  Wis.  152,  50  N.  W.  570. 

7.  Vacation  of  Judgment  or  Verdict. 

ReTiewability  of,  see  supra,  I.  d,  9. 

4474.  The  refusal  of  the  trial  court  to  va- 
eaie  a  decree  because  of  the  incompetency  of 
a  JTiTor^  first  discovered  after  verdict  and 
judgment,  is  not  an  abuse  of  its  discretion 
in  the  premises,  where  the  verdict  ren- 
dered was  the  only  one  which  could  be  ren- 
dered consistentiy  with  the  facts.  Raub  v. 
Carpenter,  187  U.  8.  159,  23  Sup.  Ct.  Rep. 
72,  47;  119 
Cited  in  Qneenan  ▼.  Oklahoma,  100  U.  S.  551, 

47  L.  ed.  1178,  23  Sup.  Ct.  Rep.  762. 

4475.  The  action  of  the  court  below  in 
regard  to  the  opening  of  a  default — it  being 
a  matter  resting  in  its  discretion — is  not 
subject  to  revision  in  this  court.  United 
States  V.  Estudillo,  1  Wall.  710,  17:  702 
McAllister  v.  Kuhn,  96  U.  S.  87,  24:  615 
Oited  In  Bissell  v.  Hensbaw,  1  Sawy.  585,  Fed 

Cas.   No.  1,447. 

4476.  The  denial  of  a  motion  to  set  aside 
a  judgment  will  not  be  reversed  unless  a 
misuse  or  abuse  of  discretionary  power 
plainly  appears.  Rio  Grande  Irrig.  &  Colon- 
ization Co.  y.  Qildersleeve,  174  U.  S.  603,  19 
Sup.  Ct.  Rep.  761,  43:  1103 

4477.  This  court  cannot,  upon  writ  of 
error,  review  an  order  of  the  circuit  court 
refusing  to  set  aside  a  verdict  for  excessive 
damages.  Wabash  R.  Go.  v.  McDaniels,  107 
r.  S.  454,  2  Sup.  Ct.  Rep.  932,  27:  605 
Cited  In  Terre  Haute  k  I.  R.  Co.  v.  Stroble, 

109  U.  8.  886,  27  L.  ed.  970,  3  Sup.  Ct  Rep. 
270 — Henry  v.  Wabash  Western  R.  Co.  109 
Mo.  403,  10  S.  W.  230 — Burdlct  v.  Missouri 
P.  B.  Co.  123  Mo.  240,  26  L.R.A.  400,  42 
Am.  St.  Rep.  528,  27  S.  W.  453. 

^   4478.  A    motion   in   arrest   has   no   more 
effect  than  a  motion  for  a  new  trial,  and 
ILa  Dig^-40 


cannot  be  reviewed  on  a  writ  of  error. 
Canal  &  C.  Streets  R.  Co.  v.  Hart>  114  XJ. 
S.  654,  5  Sup.  Ct.  Rep.  1127,  29:  226 

S.  New  Trial, 

Reviewability  of  Order  on  Motion  for,  see 
supra,  I.  d,  9. 

Certifiableness  of  Question  Raised  by  Mo- 
tion, see  Cases  Certified,  23-25. 

4479.  The  granting  or  refusal  of  a  new 
trial  is  not  reviewable  by  writ  of  error. 
New  York,  L.  E.  &  W.  R.  Co.  v.  Winter,  143 
U.  S.  60,  12  Sup.  Ct.  Rep.  356,  36:  71 
Bucklin  v.  United  SUtes,  159  U.  S.  682,  16 

Sup.  Ct.  Rep.  182,  40:  305 

Cited  in  Richmond  R.  &  Electric  R.  Co.  v. 
Diclc,  3  C.  C.  A.  150,  8  U.  S.  App.  00,  52 
Fed.  380 — Howard  v.  United  States,  34  L.R.A. 
517,  21  C.  C.  A.  507,  43  U.  S.  App.  678,  75 
Fed.  007 — Scalfe  v.  Western  North  Carolina 
Laud  Co.  30  C.  C.  A.  6G4,  50  U.  S.  App. 
28,  87  Fed.  311 — Graves  v.  Sanders*  60  C. 
C.  A.  425,  125  Fed.  603. 

4480.  A  writ  of  error  will  not  lie  to  the 
refusal  of  an  inferior  court  to  grant  a  new 
trial.  Barr  v.  Gratz,  4  Wheat.  213,  4:  553 
Distinguished  in  Gilllland  v.  Rappleyea,  15  N. 

J.  L.  143. 

Oited   in   Zacharie   v.    Franklin,    12    Pet.    163, 

0  L.  ed.  1040 — Brown  v.  Clarke,  4  How.  15, 
11  L.  ed.  855 — Jones  v.  Van  Zandt,  5  How. 

'  224,  12  L.  ed.  126 — Pomeroy  v.  State  Bank,  1 
Wall.  508,  17  L.  ed.  640 — Sparrow  v.  Strong, 
3  Wall.  105,  18  L.  ed.  50— Home  Ins.  Co.  v. 
Barton,  13  Wall.  604,  20  L.  ed.  700 — ^Kan- 
sas P.  R.  Co.  V.  Twombly,  100  U.  S.  81,  25 
L.  ed.  550 — Poole  v.  Nixon,  0  Pet.  773,  Appz. 
Fed.  Cas.  No.  11,270 — ^Taylor  v.  Carpenter, 
2  Woodb.  &  M.  3,  Fed.  Cas.  No.  13,785— 
Sawyer  v.  Stephenson,  Breese  (111.)  6 — 
Street  v.  Blue,  Breese  (111.)  201 — State  v. 
Hunt,  4  La.  Ann.  480 — State  v.  Brette,  6  La. 
Ann.  660 — Tumey  v.  State,  8  Smedes  &  M. 
127,  47  Am.  Dec.  74 — Coleman  v.  Bell,  4  N. 
M.  28.  12  Pac.  657 — Law  v.  Merrills,  6  Wend. 
278 — Welch  v.  County  Court,  20  W.  Va.  68. 

1  S.  B.  337 — Fowler  v.  Colton,  Burnett 
(Wis.)  184 — ^B^owler  v.  Colton,  1  Plnney 
(Wis.)  340 —  Territory  v.  Doty,  1  Pinney 
(WiB.)  405 — Smith  v.  United  States,  1  Wash. 
Terr.  274. 

4481.  Overruling  a  motion  for  new  trial 
is  not  assignable  as  error  to  the  Supreme 
Court.  Wheeler  v.  United  States,  159  U.  S. 
523,  16  Sup.  Ct  Rep.  93,  40:  244 
Ward  V.  Joslin,  186  U.  S.  14«,  22  Sup.  Ct. 

Rep.  807,  46:  1093 

Bucklin  v.  United  Stotes,  159  U.  S.  682,  16 

Sup.  Ct  Rep.   182,  40:  305 

Oited  in  Bucklin  v.  United  States,  160  U.  S. 

685,  40  L.  ed.  306.  16  Sup.   Ct.  Rep.  182 — 

Waterhouse  v.  Rock  Island  Alaska  Min.  Co. 

38  C.  C.  A.  202,  07  Fed.  477— State  v.  King, 

117  Iowa,  488,  01  N.  W.  768. 

4482.  The  granting  or  refusal  of  a  mo- 
tion for  a  new  trial  is  always  addressed  to 
the  discretion  of  the  court,  and  cannot  be 
reviewed  by  an  appellate  court.  Henderson 
V.  Moore,  5  Cranch,  11,  3:  22 
Marine  Ins.  O).  of  Alexandria  v.  Young,  5 

Cranch,  187,  3:  74 

M'Lanahan  v.  Universal  Ins.  Co.  1  Pet  170, 

7:98 
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United  States  v.  Buford,  3  Pet.  12,  7:  585 
Zacharie  v.  Franklin,  12  Pet.  151,  9:  1035 
Boswell  V.  De  La  Lanzo,  20  How.  29, 

15:824 
Warner  v.  Norton,  20  How.  448,  15:  950 
Pomeroy  t.  State  Bank,   1  Wall.  592, 

17*  638 
Freebora  v.  Smith,  2  Wall.  160,  17:  922 
Laber  v.  Cooper,  7  Wall.  565,  19:  151 

Ewing  V.  Howard,  7  Wall.  499,  19:  293 
Home  Ins.  Co.  v.  Barton,  13  Wall.  603, 
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Distinguished  in  Mattox  v.  tJnlted  States,  146 

V.   S.   147,   36  L.  ed.  920,   13  Sup.   Ct.  Rep. 

50 — Gllllland  v.  Rappleyea,  15  N.  J.  L.  143. 

Cited  In  Wright  t.  Holllngrsworth,  1  Pet  169, 
7  L.  ed.  98 — Jones  v.  Van  Zandt,  5  How. 
224,  12  L.  ed.  126— United  States  v.  Chicago, 
7  How.  191.  12  L.  ed.  663— Pomeroy  t.  State 
Bank,  1  Wall.  598,  17  L.  ed.  640 — Sparrow 
V.  Strong,  8  Wall.  105,  18  L.  ed.  60 — Thomp- 
son ▼.  Riggs,  5  Wall.  675,  18  L.  ed.  706 — 
Ewlng  ▼.  Howard,  7  Wall.  502,  19  L.  ed.  205 
— Home  Ins.  Co.  v.  Barton,  13  Wall.  604,  20 
L.  ed.  709 — Indianapolis  &  St.  L.  R.  Co.  ▼. 
Horat,  93  V.  S.  ;'.01.  23  L.  ed.  901 — Cambus- 
ton T.  United  Rtatps.  05  V.  8.  288,  24  L.  ed. 
450 — Ruch  ▼.  Rock  Island.  97  U.  S.  696,  24 
L.  ed.  1102 — The  Abbotsford  (The  Abbotsford 


▼.  Johnson)  98  U.  S.  445,  25  L.  ed.  170— Kan- 
sas P.  H.  Co.  V.  Twombly,  100  U.  S.  81,  25  L. 
ed.  550 — Pittsburgh,  C.  ft  St  L.  R.  Co.  t. 
Heck,  102  U.  S.  120,  26  L.  ed.  59— Boogher 
▼.  New  York  L.  Ins.  Co.  103  U.  S.  98.  26  L. 
ed.  312— Jones  ▼.  Buckell,  104  U.  S.  555,  26 
L.  ed.  841 — Coffey  v.  United  States.  117  U. 
8.  235,  29  L.  ed.  891,  6  Sup.  Ct.  Rep.  717— 
Hanna  ▼.  Maas,  122  U.  S.  26.  30  L.  cd.  1118, 

1  Sup.  Ct.  Rep.  1055 — Kennon  ▼.  Ullmer.  131 
U.  S.  24,  33  Ii.  ed.  112,  9  Sup.  Ct.  Rep.  C96 
— ^Missouri  P.  R.  Col  v.  Chicago  ft  A.  R.  Co. 
132  U.  S.  192,  33  L.  ed.  309,  1  Sup.  Ct.  Rep. 
65 — Boesch  y.  Graff,  133  U.  S.  699,  33  L.  ed. 
788,  10  Sup.  Ct.  Rep.  378 — Cnimpton  t.  Unit- 
ed States,  188  U.  S.  363,  34  L.  cd.  950.  11 
Sup.  Ct.  Rep.  355 — Earnshaw  ▼.  United 
States,  146  U.  S.  68,  36  L.  cd.  889.  13  Sup. 
Ct.  Rep.  14 — Mattox  v.  United  SUtes,  U^ 
U.  S.  147,  36  JL.  ed.  920,  13  Sup.  Ct.  Rep.  50 
— Moore  v.  United  States,  150  U.  8.  62,  37 
L.  ed.  998,  14  Sup.  Ct.  Rep.  26 — Holder  ▼. 
United  States,  150  U.  S.  02,  37  L.  ed.  1010. 
14  Sup.  Ct.  Rep.  10— Sparf  ▼.  United  States. 
156  U.  S.  175,  39  L.  ed.  387.  15  Sup.  Ct.  Rep. 
273 — Wheeler  v.  United  States,  159  U.  S. 
624,  40  L.  ed.  245,  16  Sup.  Ct  Rep.  93— 
Clune  ▼.  United  States,  159  U.  8.  591.  40 
L.  ed.  270,  16  Sup.  Ct.  Rep.  125— Buckltn 
y.  United  States,  159  U.  8.  685,  40  L.  ed.  .30tK 
16  Sup.  Ct.  Rep.  182 — ^Addington  t.  United 
States,  165  U.  8.  185,  41  L.  ed.  679,  17  Sup. 
Ct.  Rep.  288 — United  States  v.  Rio  Graode 
Dam  ft  Irrig.  Co.  184  U.  S.  423.  46  L.  ed. 
622,  22  Sup.  Ct.  Rep.  428 — Copper  Kin;  x. 
Johnson,  195  U.  8.  627,  49  L.  ed.  351.  'J5 
Sup.  Ct.  Rep.  793 — Tanning  ▼.  London,  4 
Wash.  C.  C.  333,  Fed.  Cas.  No.  8.075 — ^Tiy- 
lor  y.  Carpenter,  2  Woodb.  ft  M.  3,  Fed.  Cas. 
No.  13,785 — United  States  y.  Train,  12  Fed. 
853 — Rowe  v.  Matthews,  18  Fed.  134 — Os- 
borne  y.  Detroit,  28  Fed.  386 — United  States 
y.  MoUoy,  31  Fed.  23 — ^Preble  y.  Bates,  37 
Fed.  77ft— Wolf  y.  Cook,  40  Fed.  437— At- 
chison, T.  ft  S.  F.  R.  Co.  y.  Howard,  1  C.  C. 
A.  230.  4  U.  8.  App.  202,  49  Fed.  207— Mc- 
Clellan  y.  Pyeatt,  1  C.  C.  A.  615,  4  U.  S.  App. 
319,  50  Fed.  688— Texas  ft  P.  R.  Co.  y.  Nel- 
son, 1  C.  C.  A.  690,  2  U.  8.  App.  213.  50  Fed. 
816 — Crosby  Lumber  Co.  y.  Smith,  2C.  C.A. 

102,  3  U.  8.  App.  125,  51  Fed.  6S— Morning 
Journal  Asso.  y.  Rutherford.   16  L.R.A.  HOTi. 

2  C.  C.  A.  358,  1  U.  S.  App.  296,  51  Fed.  516 
— ^Northern  P.  R.  Co.  y.  Charless,  2  C.  C.  A. 
398,  7  U.  8.  App.  359,  51  Fed.  579— Rich- 
mond R.  ft  Electric  Co.  y.  Dick.  3  C.  (\  A. 
150,  8  U.  S.  App.  99,  52  Fed.  380 — Emanu- 
el y.  Gates,  3  C.  C.  A.  666.  2  U.  8.  App.  523. 
58  Fed.  776 — Smith  y.  Sun  Printing  ft  Pub 
Asso.  5  C.  C.  A.  99,  14  U.  S.  App.  173.  55 
Fed.  248— Walton  y.  Chicago.  St.  P.  M.  * 
O.  R.  Co.  6  C.  C.  A.  224.  12  U.  8.  App.  511, 
56  Fed.  1008 — ^Alexander  y.  United  SUtes.  6 
C.  C.  A.  605,  16  U.  S.  App.  158.  57  Fed.  830 
— Southwestern  Virginia  Improy.  Co.  v.  Fri- 
rl,  7  C.  C.  A.  151,  8  U.  8.  App.  444.  58  Fed. 
173 — Edge  Moor  Bridge  W^orks  y.  Fields.  7 
C.  C.  A.  152,  8  U.  8.  App.  449,  58  Fed.  174— 
Texas  ft  P.  R.  Co.  y.  Patton,  9  C.  C.  A.  498, 
28  U.  S.  App.  319,  61  Fed.  270— Dleti  t. 
Lymcr,  10  C.  C.  A.  72,  19  U.  8.  App.  663,  61 
Fed.  794 — Iron  R.  Co.  y.  Toledo,  D.  ft  B.  B. 
Co.  10  C.  C.  A.  322,  18  U.  8.  App.  479.  62 
Fed.  169 — Nolan  y.  Colorado  Cent.  Coniol. 
MIn.  Co.  12  C.  C.  A.  589.  27  U.  8.  App.  427, 
63  Fed.  934— Berry  y.  Seaweli.  13  C.  C.  A. 

103,  31  U.  8.  App.  30,  65  Fed.  744— McLeod 
y.  New  Albany,  13  C.  C.  A.  529.  24  V.  8. 
App.  601,  66  Fed.  382 — Robinoon  y.  Dew- 
hurst,  15  C.  C.  A.  469,  26  U.  8.  App.  345. 
68  Fed.  339— Lowry  y.  Mt.  Adaaos  ft  K.  T. 
Incline   Plane   R.   Co.   68   Fed.   829— Postal 
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Teles.  Cable  Co.  t.  Zopfl,  10  C.  C.  A.  606,  43 
J\  S.  App.  144,  73  Fed.  610— Prlchard  v. 
Bvdd,  22  C.  C.  A.  510,  42  U.  S.  App.  186.  76 
FM.  716 — Philip  Schoelder  Brewing  Co.  v. 
▲merloan  Ice  Mach.  Co.  28  C.  C.  A.  100,  40 
U.  8.  App.  382,  77  Fed.  140 — Jacksonville 
▼.  Smith,  24  C.  C.  A.  100,  41  U.  S.  App.  657, 
78  Fed.  20a — Willis  t.  Wyandotte  Coanty,  30 
C.  C.  A.  451,  68  U.  S.  App.  665,  86  Fed.  877 
— Hnghey  t.  Sullivan,  80  Fed.  75 — Cape  Fear 
Towing  it  Transp.  Co.  ▼.  Pearsall,  S3  C.  C. 
A.  163,  61  U.  S.  App.  521,  00  Fed.  437— 
Waterhovae  t.  Rock  Island  Alaska  Min.  Co. 
38  C.  C.  A.  202,  07  Fed.  477— Sun  Printing 
ft  Pab.  Asso.  V.  Schenck,  40  C.  C.  A.  168,  08 
Fed.  030 — Stemcnberg  ▼.  Mall  bos,  30  C.  C. 
A.  411,  90  Fed.  46 — Jamps  P.  Wltherow  Co. 
▼.  De  Bardelebin  Coal  &  I.  Co.  40  C.  C.  A. 
68.  90  Fed.  673— McCutcbcon  ▼.  Hall  Capsule 
Co.  41  C.  C.  A.  406.  101  Fed.  548— Neininger 
y.  Cowan,  42  C.  C.  A.  22,  101  Fed.  780 — 
Eldred  ▼.  American  Palace  Car  Co.  45  C.  C.  A. 
2,105  Fed.  456— Manning  v.  German  Ins.  Co. 
46  C.  C.  A.  140,  107  Fed.  57— I^ke  County  v. 
Keene  Five-Cents  Sav.  Bank,  47  C.  C.  A.  476, 
108  Fed.  516— South  Penn.  Oil  Co.  v.  Lat- 
ahaw,  40  C.  C.  A.  470,  111  Fed.  508 — United 
States  use  of  Schumacker  v.  Mclntyre,  111 
Fed.  508 — Smith  v.  Hopkins,  57  C.  C.  A.  105, 
120  Fed.  023 — Graves  v.  Sanders,  60  C.  C.  A. 
425.  125  Fed.  603 — Clement  v.  Wilson,  68 
a  C.  A.  388.  135  Fed.  750 — ^Newport  News 
ft  O.  P.  B.  A  Electric  Co.  v.  Yount,  60  C.  C. 
A.  364,  136  Fed.  500 — Wambole  v.  Foote,  2 
Dak.  28,  2  N.  W.  230— United  States  v. 
Wood,  1  MacArth.  244 — Baltimore  A  P.  R. 
Co.  ▼.  Fltsgerald,  2  App.  D.  C.  507 — Kelly 
▼.  Moore,  22  App.  D.  C.  20 — Henderson  v. 
State,  123  Ga.  750,  51  S.  E.  764— Sawyer  v. 
Stephenson,  Breese  (111.)  6 — Street  v.  Blue, 
Breeoe  (111.)  201— Holt  Ice  A  Cold  Stora^ 
Co.  ▼.  Arthur  Jordan  Co.  25  Ind.  App.  327, 
67  N.  B.  575 — Home  v.  State,  1  Kan.  67, 
81  Am.  Dec.  490 — Sorrel  v.  St.  Jullen,  4 
Mart.  (La.)  500 — State  v.  Hunt,  4  La.  Ann. 
4Sn — State  v.  Brette.  6  La.  Ann.  660 — Bing- 
Sold'a  Case.  1  Bland,  Ch.  0— Dibble  v.  Rog- 
ers, 2  Mich.  407 — Romaine  v.  Norris,  8  N.  J. 
L.  82 — McCourry  v.  Doremus.  10  N.  J.  L, 
249 — Gtniland  v.  Rappleyea,  15  N.  J.  L.  143 
— Crawford  v.  New  Jersey  R.  ft  Transp.  Co. 
28  N.  J.  L.  482 — Coleman  v.  Bell,  4  N.  M. 
28,  12  Pac,  657 — ^Western  Homestead  ft  Irrlg. 
Co.  T.  First  Nat.  Bank,  0  N.  M.  5,  47  Pac. 
721 — Garcia  v.  Cnndolaria,  0  N.  M.  882,  54 
Pac.  842 — Law  v.  Merrills,  6  Wend.  278 — 
State  V.  Mackey,  12  Or.  166,  6  Pac.  648 — 
State  V.  Foot  You,  24  Or.  71,  32  Pac.  1031— 
The  Abbotsford  v.  Johnson,  36  Phila.  Leg. 
Int,  216— White  v.  Pease.  15  Utah.  172,  40 
Pac.  416 — Danks  v.  Rodeheaver,  26  W.  Va. 
290 — Welch  v.  County  Court,  20  W.  Va.  68, 
1  S.  B.  337— Fowler  v.  Col  ton,  Burnett 
(Wis.)  184 — ^Fowler  v.  Colton,  1  Pinney 
<Wis.)  840— Territory  v.  Doty,  1  Pinney 
(Wis.)  404— Edwards  t.  O'Brien,  2  Wyo. 
407 — Marshall  v.  Rngg,  6  Wyo.  284,  33  L. 
R.A.  682,  44  Pac.  700. 

4483.  A  motion  for  a  new  trial  is  made 
to  the  sonnd  discretion  of  the  court,  and  ex- 
ception does  not  lie  to  the  decision  thereon. 
United   SUtes  t.  Hodge,   6  How.   279, 

12:  437 


k  It  is  the  duty  of  the  state  court  to 
determine  for  itself  whether  or  not  there 
ahall  be  a  new  trial.  Vannevar  v.  Bryant, 
21    Wall.  41.  22:476 

te  Jaclcson  v.  Gould,  74  Me.  577 — Smith 
▼.  St.  Louis  Hut.   L.  Ins.   Co.   2  Tenn.  Cb. 


660 — Baltimore  &  O.  R.  Co.  v.  Pittshorg, 
W.  k  K.  R.  Co.  17  W.  Va.  860 — Henen  t. 
Baltimore  k  O.  R.  Co.  17  W.  Va.  805. 

4485.  The  granting  or  refusing  of  a  mo- 
tion for  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence 
is  a  matter  of  discretion.  Crumpton  v. 
United  States,  138  U.  S.  361,  11  Sup.  Ct 

Rep.  355,  34:  958 

Wilson  v.  Everett,  139  U.  S.  616,  11  Sup. 
Ct.  Hep.  664,  3S:  286 

Moore  v.  United  States,  150  U.  S.  57,  14 
Sup.  Ct.  Rep.  26,  37:  996 

Cited  in  Moore  v.  United  States.  150  U.  8.  62, 
87  L.  ed.  908,  14  Sup.  Ct.  Rep.  26 — Wheeler 
V.  United  SUtes,  159  U.  S.  524,  40  L.  ed. 
246,  16  Sup.  Ct.  Rep.  98 — Clune  v.  United 
States,  150  U.  S.  501,  40  L.  ed.  270,  16  Sup. 
Ct.  Rep.  125 — Clune  v.  United  States,  159 
U.  S.  598.  40  L.  ed.  270,  16  Sup.  Ct.  Rep. 
125 — ^Postal  Teleg.  Cable  Co.  v.  Zopfl,  19  C. 
C.  A.  606,  48  U.  S.  App.  141,  73  Fed.  610— 
Waterhouse  v.  Rock  Island  Alaska  Min.  Co. 
38  C.  C.  A.  292,  97  Fed.  477— Myers  T. 
Brown,  42  C.  C.  A.  821,  102  Fed.  250— 
Kellogg  V.  United  States.  48  C.  C.  A.  180,  103 
Fed.  201 — Barbour  v.  Moore,  10  App.  D.  C. 
51 — Henderson  v.  State,  123  Oa.  750,  61  8. 
B.  764. 

4486.  A  motion  for  a  new  trial  is  always 
addressed  to  the  discretion  of  the  court,  and 
the  Supreme  Court  will  not  control  the  ex- 
ercise of  that  discretion  by  an  inferior 
tribunal,  either  by  a  writ  of  mandamus,  or 
on  a  certificate  of  division  between  the 
judges.  Life  A,  F.  Ins.  Co.  y.  Wilson,  8  Pet. 
291,  8:  949 

4487.  The  granting  and  refusing  of  new 
trials,  and  most  incidental  orders  made  in 
the  progress  of  a  cause,  are  in  the  discretion 
of  the  court  of  original  jurisdiction.  Wright 
V.  Hollingsworth,  1  Pet.  166,  7:  96 

4488.  The  Supreme  Court  of  the  United 
States  will  not  revise  the  opinions  of  the 
circuit  court  either  panting  or  rejecting  a 
motion  for  a  new  trial.  Blunt  v.  Smith,  7 
Wlicat.  248,  5:  446 
Cited  in  Pomeroy  v.  State  Bank,  1  Wall.  598, 

17  L.  ed.  640 — Bwing  v.  Howard,  7  Wall. 
502,  19  L.  ed.  296 — Sawyer  v.  Stephenson, 
Breese  (111.)  6 — Street  v.  Blue.  Breese  (111.) 
201— Law  V.  Merrills,  6  Wend.  278 — Smitb 
•  V.  United  States,  1  Wash.  Terr.  274 — Welch 
V.  County  Court,  29  W.  Va.  68,  1  8.  B.  387. 

4489.  The  judgment  of  the  supreme 
court  of  the  District  of  Columbia,  refusing 
to  grant  a  new  trial  in  a  case,  is  final,  and 
not  subject  to  be  reviewed  on  an  appeal  or 
writ  of  error  in  any  superior  jurisdiction. 
Embry  t.  Palmer,  107  U.  S.  3,  2  Sup.  Ct. 
Rep.  26>  2f:  348 

4490.  Although  the  refusal  of  a  motion 
for  a  new  trial  cannot  be  reviewed  in  the 
Supreme  Court  of  the  United  States  by  writ 
of  error,  yet  the  exclusion  of  affidavits  in 
passing  upon  the  motion,  where  due  excep- 
tion was  taken,  may  be  reviewed  in  that 
court  upon  the  question  of  their  admissi- 
bility. Mattox  v.  United  Stotes,  146  U.  S. 
140,  13  Sup.  Ct  Rep.  50,  36:  917 
Cited  In  Spiro  v.  Felton,  73  Fed.  96 — Felton  v. 

Spiro,  24  C.  C.  A.  327,  47  U.  S.  App.  402,  78 
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Fed.  681— Hughey  t.  Sullivan*  80  Fed.  76— 
Youtsey  y.  United  States,  88  C.  C.  A.  572, 
97  Fed.  947 — Lake  County  v.  Keene  Five- 
Cents  Sav.  Bank.  47  C.  C.  A.  476,  108  F'ed. 
616 — Kelly  ▼.  Moore,  22  A  pp.  D.  C.  29— 
Territory  v.  Leary,  8  N.  M.  183,  43  Pac.  688. 

4491.  Although  the  United  States  Su- 
preme Court  cannot  review  the  discretion 
of  the  supreme  court  of  the  District  of 
Columbia,  in  deciding  motions  for  new 
trials,  it  may  order  the  general  term  of  that 
court  to  entertain  an  appeal  from  the 
special  term  denying  such  a  motion,  and 
exercise  its  discretion  in  the  consideration 
of  the  question.  Metropolitan  R.  Co.  v. 
Moore,  121  U.  S.  558,  7  Sup.  Ct.  Rep.  1334, 

30:  1022 
Cited  In  District  of  Columbia  v.  Woodbury,  136 
U.  S.  466,  84  L.  ed.  478.  10  Sup.  Ct.  Rep. 
990 — Inland  &  8.  Coasting  Co.  ▼.  Hnll.  124 
U.  S.  122,  31  L.  ed.  369,  8  Sup.  Ct.  Rep. 
897 — Columbia  R.  Co.  ▼.  Crult,  20  App.  D. 
C.  626. 

4492.  The  exaction,  as  a  condition  of  re- 
fusing a  new  trial,  that  the  plaintiff  should 
remit  a  portion  of  the  damages  awarded 
him  by  the  verdict  of  the  jury,  is  within 
the  discretion  of  the  trial  court.  Northern 
P.  R.  Co.  V.  Herbert,  116  U.  S.  642,  6  Sup. 
Ct.  Rep.  590,  29:  755 

9.  Behearino» 

See  also  supra,  4455. 

4493.  Motion  for  rehearing  is  addressed 
to  the  discretion  of  the  trial  court,  and  is 
not  subject  to  review  on  appeal.  Steines  v. 
ii'ranklin  County,  14  Wall.  15,  20:  846 
Cited  In  Buffington  v.   Harvey,  95  U.  S.   100, 

24  L.  ed.  382.  17  Nat.  Bankr.  Reg.  476— 
Boesch  V.  Graff,  133  V.  S.  699,  33  L.  ed. 
788,  10  Sup.  Ct.  Rep.  378 — Iron  R.  Co.  v. 
Toledo,  D.  &  B.  R.  Co.  10  C.  C.  A.  822,  18 
tJ.  S.  App.  479,  62  Fed.  169 — Mcl^eod  v. 
New  Albany,  13  C.  C.  A.  629.  24  U.  8.  App. 
601,  66  Fed.  382— Pittsburgh  Wire  Co.  v. 
Roberts,  18  C.  C.  A.  308,  39  U.  S.  App.  44, 
71  Fed.  711 — Hendryx  v.  Perkins,  62  C.  C. 
A.  435,  114  Fed.  823 — Winchester  v.  Win- 
chester, 121  Mass.  130 — Qalloway  v.  Dunn- 
ington,   10  Lea,   218. 

4494.  The  granting  of  a  rehearing  by  the 
trial  court  is  a  matter  within  its  discretion, 
and  not  reviewable  in  the  Supreme  Court. 
Hardin  v.  Boyd,  113  U.  S.  756,  5  Sup.  Ct 
Rep.  771,  28:1141 

4495.  A  petition  for  rehearing  in  the 
court  below  presents  no  question  ror  review 
in  the  Supreme  Court  of  the  United  States. 
San  Pedro  &  C.  D.  A.  Co.  v.  United  States, 
146  U.  S.  120,  13  Sup.  Ct.  Rep.  94,    36:  911 

10.  Costa. 

Reviewability  of  Decree  for,  see  supra,  I.  d, 
20. 

Appealability  of  Order  Allowing  Commis- 
sion to  Personal  Representative,  see 
supra,  108. 

Allowance  to  Receivers,  see  supra,  4459, 
4460. 

4496.  If  a  decree  be  affirmed  with  respect 


to  the  merits,  it  will  not  be  reversed  upon 
the  question  of  costs.  Du  Bois  v.  Kirk,  158 
U.  S.  58,  15  Sup.  Ct.  Rep.  729,  39:  896 

Cited  In  Spronll  v.  Pratt  &  W.   Co.  48  C  C. 
A.  169,  108  Fed.  966. 

4497.  Ordinarily  a  decree  will  not  be  re- 
viewed in  the  Supreme  Court  of  the  United 
States,  for  costs  merely,  in  a  suit  in  equity. 
Bums  V.  Rosenstein,  135  U.  S.  449,  10  Sup. 
Ct.  Rep.  817,  34:  193 

4498.  A  decree  for  costs  merely  in  a  suit 
in  equity  will  not  ordinarily  be  reviewed  by 
the  Supreme  Court  of  the  United  Strte«. 
Bums  V.  Rosenstein,  135  U.  S.  449,  10  3up. 
Ct.  Rep.  817,  34:  193 
Cited  in  The  City  of  Augusta,  25  C.  C.  A.  437, 

50  U.  B.  App.  39,  80  Fed.  804. 

4499.  Error  in  decreeing  costs,  including 
a  solicitor's  fee,  when  a  circuit  court  of  tlie 
United  Stetes  dismisses  a  suit  for  want  of 
jurisdiction,  may  be  considered  on  appeal.— 
at  least  when  the  appeal  is  not  teken  on  the 
matter  of  coste  alone.  Citizens'  Bank  v. 
Cannon,  164  U.  S.  319,  17  Sup.  Ct.  Rep.  80 

41 :  451 
Cited  In  The  City  of  Augusta,  26  C.  C.  A. 
436,  50  tJ.  S.  App.  39,  80  Fed.  303 — R* 
Mlchlf^an  C.  R.  Co.  59  C.  C.  A.  648.  124 
Fed.  732 — Western  Coal  &  Mln.  Co.  v.  Petiy. 
65  C.  C.  A.  670,  132  Fed.  606. 

4500.  Appellate  courts  are  generally  not 
disposed  to  disturb  the  findings  of  the 
lower  courte  in  the  matter  of  compensation 
for  services  of  trustees,  solicitors,  reoeiveni. 
and  masters,  rendered  in  the  conduct  of  liti- 
gation in  said  courte,  unless  injustice 
clearly  appears,  as  the  court  below  should 
have  considerable  latitude  of  discretion  on 
the  subject,  since  it  has  far  better  means  of 
knowing  what  is  just  and  reasonable  than 
an  appellate  court  can  have.  Trustees  of 
Internal  Improv.  Fund  v.  Greenough,  105  V. 
S.  527,  26:  1157 
Cited  In  Stuart  v.  Boulware,  133  U.  8.  82.  33 

L.  ed.  570,  10  Sup.  Ct.  Rep.  242— Whitney 
V.  New  Orleans.  4  C.  C.  A.  525,  13  U.  S. 
App.  220,  54  Fed.  617 — Northern  Alabama 
R.  Co.  V.  Hopkins,  31  C.  C.  A.  98,  59  U. 
S.  App.  74,  87  Fed.  509— Blk  Fork  Oil  k 
Ons  Co.  V.  Foster,  39  C.  C.  A.  620.  99 
Fed.  500 — Wilkinson  v.  Washington  Tmst 
Co.   42   C.   C.    A.   143,    102    Fed.    81. 

4501.  Awarding  full  coste  on  a  decree  for 
nominal  damages  only  is  within  the  discre- 
tion of  the  court,  and  will  not  be  disturbe-I 
on  appeal.  DuBois  v.  Kirk,  158  U.  S.  58.  1.^ 
Sup.  Ct.  Rep.  729,  39:  895 
Cited  in  Blanks  v.  Klein,  24  C.  C.  A.  145,  41 

U.  8.  App.  621.  78  Fed,  395— Tyler  Mln.  Co. 
V.  Sweeney.  24  C.  C.  A.  584,  48  U.  8.  App. 
203,  79  Fed.  282— The  City  of  Angusta.  25 
CCA.  436,  50  U.  8.  App.  39,  80  Fed.  303— 
Re  Michigan  C.  R.  Co.  59  C  C  A.  648.  124 
Fed.  732 — Western  Coal  &  Mln.  Co.  v.  Petty, 
65  C  C.  A.  670,  182  Fed.  606. 

In  admiralty. 

4502.  Costs  in  admiralty  i^st  in  the 
sound  discretion  of  the  court.  Harmony  v. 
United  States,. 2  How.  210,  11:239 
Canter  v.  American  Ins.  Co.  3  Pet.  307, 

7:688 

Cited  In  Du  Bols  v.  Kirk.  158  U.  8.  67,  39  I- 


APPEAL  AND  ERROR,  VHI.  j,  1. 


629 


cd.  899,  15  Sup.  Ct.  Rep.  729 — The  Colum- 
Iraa,  Abb.  Adm.  390,  Fed.  Cas.  No.  3.043 — 
Craig  Y.  The  Hartford,  McAU.  93,  Fed.  Cas. 
No.  3,333— Elliot  v.  The  Leah  H.  Miller, 
Fed-  Cas.  No.  4,393a — Hathaway  ▼.  Roach, 
2  Woodb.  &  M.  70,  Fed.  Cas.  No.  6,213 — 
Hie  Moslem,  Olcott,  378,  Fed.  Cas.  No. 
9,876 — Simpson  ▼.  Canlklns,  Abb.  Adm.  644, 
Fed.  Gas.  No.  12,880 — Simpson  ▼.  Caulkins, 
Abb.  Adm.  545,  Fed.  Cas.  No.  12,880a — Stur- 
gls  ▼.  The  Oregon,  Fed.  Cas.  No.  13,576a — 
Winne  v.  The  Carroll,  Fed.  Cas.  No.  17,- 
876a — Trinidad  Asphalt  Paving  Co.  t.  Rob- 
inson, 62  Fed.  349 — Blanks  y.  Klein,  24  C. 
C.  A.  144.  41  U.  S.  App.  621,  78  Fed.  395 — 
Baton  T.  Brown,  20  App.  D.  C.  465. 

4503.  The  allowance  of  interest  and  costs 
in  a  collision  case,  being  discretionary  with 
the  court  below,  will  not  be  disturbed  on  ap- 
peal. The  Maggie  J.  Smith  v.  Walker 
(The  Maggie  J.  Smith)  123  U.  S.  349,  8 
Sup.  Ct.  Rep.  159,  31:  175 
Cited  in  The  H.  F.  Dlmock.  23  C.  C.  A.  137. 

33  U.  S.  App.  647,  77  Fed.  240— The  George 
W.  Roby,  49  C.  C.  A.  502,  111  Fed.  622— 
The  Soathwark,  129  Fed.  173 — The  Eliza 
Lines,  66  C.  C.  A.  540.  132  Fed.  243~Moora 
T.  Washburn,  159  Mass.  176,  34  N.  E.  182. 

4504.  Costs  in  admiralty  are  not  per  se 
the  subject  of  appeal,  but  they  may  be 
taken  notice  of  "incidentally"  when  the  cor- 
rectness of  the  principal  decree  is  directly 
before  the  court.  Harmony  ▼.  United  States, 
2  How.  210,  11:239 

4605.  Costs  in  admiralty,  being  in  the 
sound  discretion  of  the  court,  are  not  per 
»e  the  subject  of  appeal,  but  they  may  be 
taken  notice  of  "incidentally"  when  the  cor- 
rectness of  the  principal  decree  is  directly 
before  the  court.  Harmony  v.  United  States, 
2  How.  210,  1 1 :  239 

Cited  in  Lubker  y.  The  N.  H.  Quimby,  8  Rep. 
808,  Fed.  Cas.  No.  8,586 — Re  Michigan  C. 
R.  Co.  59  C.  C.  A.  648.  124  Fed.  732— 
Bohrer  y.  Otterback,  2  App.  D.  C.  80 — Eaton 
y.  Brown,  20  App.  D.  C.  465 — Lubker  y. 
Tlie  A.  H.  Quinby,  7  W.  N.  C.  512. 

Payment  as  a  condition. 

4506.  An  appellate  court  cannot  interfere 
because  the  court  below  did  not,  as  it  should, 
require  the  costs  preyiously  accrued  to  be 
paid  as  a  condition  of  permitting  an  amend- 
ment of  a  pleading.  Wright  ▼•  Hollings- 
worth,  1  Pet.  165,  7:  96 
Cited  In  Bohrer  y.   Otterback,   2  App.  D.   C. 

80. 

f.  aiue^tions  not  Raised  BeUno» 
1,  In  C^eneral. 

Katters  as  to  Federal  Question,  see  supra, 
m.  d,  9,  j.  2,  d. 

Neceasity  of  Raising  Federal  Question  be- 
low, see  supra,  III.  d,  9,  f. 

Dsfiniteness  and  Sufficiency  of  Objections 
and  Exceptions  Below,  see  supra,  VI.  a. 

Necessity  for  Exception,  see  supra,  VI.  b. 

Time  to  take  Exceptions,  see  supra,  VI.  c. 

Decision  of  Questions  not  Raised  as  Obiter, 
see  Courts,  1644. 

First  Interposing  Claim  in  Prize  Causes  in 
Supreme  Court,  see  Admiralty,  22. 

See  also  supra,  3191. 

4507.  Objections  not  raised  in  the  court 


below  will  not  be  considered  on  writ  of 
error.  Ross  v.  Reed,  1  Wheat.  482,  4:  141 
United  States  y.  Percheman,  7  Pet.  51, 

8:  604 
Harrison  y.  Nixon,  9  Pet.  483,  9:  201 

Turner  v.  Yates,  16  How.  14,  14:  824 

De   Sobry  y.   Nicholson,   3   Wall.   420, 

18:  263 
Edwards  y.  Elliott,  21  Wall.  532,     22:  487 
Day  is  v.   Fredericks    (Clark  v.  Fredericks) 
105   U.   S.   4,  26:  938 

Union  P.  R.  Co.  y.  Myers,  115  U.  S.  1,  5 
Sup.  Ct.  Rep.  1113,  29:  319 

Lloyd  V.  Preston,  146  U.  8.  630,  13  Sup.  Ct. 
Rep.  131,  36:  1111 

died  in  Harrison  y.  Nixon,  9  Pet.  535.  9  L. 
ed.  220— Garland  y.  Dayls,  4  How.  143,  11 
L.  ed.  913 — New  Jersey  Steam  Nay.  Co.  y. 
Merchants'  Bank,  6  How.  434,  12  L.  ed.604 — 
May  y.  Le  Claire,  11  Wall.  227,  20  L.  ed. 
62— Earth  y.  Cllse,  12  Wall.  403,  20  L.  ed. 
394 — Newcomb  y.  Wood,  97  U.  8.  683,  24 
L.  ed.  1086 — Wilson  y.  McNamee,  102  U.  S. 
674,  26  L.  ed.  234 — Alexander  y.  United 
States,  188  TJ.  S.  365,  34  L.  ed.  956,  11  Sup. 
Ct.  Rep.  350 — Robinson  y.  Belt,  187  U.  S. 
60,  47  L.  ed.  69,  23  Sup.  Ct.  Rep.  16— Hard- 
ing y.  Giddlngs.  19  C.  C.  A.  614,  34  U.  S. 
App.  642.  73  Fed.  341 — ^Drexel  y.  True,  20 
C.  C.  A.  267,  36  U.  S.  App.  611.  74  Fed. 
14 — Carter-Crume  Co.  y.  Peurrung,  30  C. 
C.  A.  176,  68  U.  S.  App.  388,  86  Fed.  441— 
The  New  York.  47  C.  C.  A.  237,  108  Fed. 
107 — Folger  v.  The  Robert  G.  Shaw.  2  Woodb. 

6  M.  647,  Fed.  Cas.  No.  4,899 — Goodyear 
y.  Proyldence  Rubber  Co.  2  CUff.  370,  3  Fish- 
er, Pat.  ras.  609,  Fed.  Cas.  No.  5,583 — 
Price  y.  united  States,  14  App.  D.  C.  404 — 
Taylor  y.  Baker,  1  Fla.  261 — Dupuls  v. 
Thompson,    16    Fla.   73 — Perea  y.    Harrison, 

7  N.  M.  678.  41  Pac.  629— Mays  y.  Frltton, 
20  Wall.  418,  22  L.  ed.  390,  11  Nat.  Bankr. 
Reg.  232— Coles  y.  Kelsey,  2  Tex.  662.  47 
Am.  Dec.  661 — Swenson  y.  Walker,  3  Tex. 
111. 

4508.  It  is  a  general  rule  that  questions 
not  made  on  the  trial  or  presented  to  the 
court  below  for  decision  cannot  be  enter- 
tained here.     Barrow  y.  Reab,  9  How.  366, 

13:  177 
Lathrop  y.  Judson,  19  How.  66,  15:  553 

Insurance  Co.  y.  Mordecai,  22  How.  Ill, 

16:329 
Clements  y.  Nicholson  (Clements  y.  Moore) 

6  Wall.  299,  18:  786 

Tome  y.  Dubois,  6  Wall.  548,  18:  943 

Laber  y.  Cooper,  7  Wall.  565,  19:  151 

Alyiso  y.  United  States,  8  Wall.  337, 

19:  305 
The  Eagle  y.  Fraser   (The  Eagle)    8  Wall. 

15,  19:  365 

First  Nat.  Bank  y.  Kentucky,  9  Wall.  353, 

19:  701 
Klein  y.  Russell,  19  Wall.  433,  22:  116 
Wood  County  y.  Lackawanna  Iron  &  Coal 

Co.  93  U.  S.  619,  23:  989 

Wheeler  v.  Sedgwick,  94  U.  S.  1,  24:  31 

Floumoy  v.  Lastrapes,  131  U.  S.  clxi.  Appx. 

and  25:  406 

United  States  v.  Morgan,  131  U.  S.  clxiy. 

Appx.  and  25:  519 

Springer  y.  United  States,  102  U.  S.  586, 

26:  253 
Wood  y.  Weimar,  104  U.  S.  786,        26:  779 
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Morrill  V.  Jones,  106  U.  S.  466,  1  Sup.  Ct. 
Rep.  423,  27:  267 

Cited  In  Suydam  ▼.  Williamson,  20  How.  441, 
15  L.  ed.  983 — Frets  y.  Stoyer,  22  Wall. 
204,  22  L.  ed.  770— Russell  y.  Dodge.  93 
U.  S.  464,  23  L.  ed.  975 — Newcomb  y.  Wood, 
97  U.  S.  583,  24  L.  ed.  1086 — Brooklyn  y. 
iBtna  L.  Ins.  Co.  99  U.  S.  371,  25  L.  ed. 
419 — Central  Nat.  Bank  y.  Connecticut  Mut. 
L.  Ins.  Co.  104  U.  S.  77,  26  L.  ed.  703— 
Upton  y.  McLanRhlin,  105  U.  S.  646.  26  L. 
ed.  1200 — Fourth  Nat.  Bank  y.  Francklyn, 
120  U.  8.  751,  80  L.  ed.  827,  7  Sup.  Ct. 
Rep.  757 — Noonan  y.  Caledonia  Gold  MIn. 
Co.  121  U.  S.  400.  30  L.  ed.  1063,  7  Sup. 
Ct  Rep.  911 — United  States  y.  American 
Bell  Telephone  Co.  167  U.  S.  268,  42  L. 
ed.  162,  17  Sup.  Ct.  Rep.  809 — Robinson  y. 
Belt,  187  U.  S.  60,  47  L.  ed.  69,  28  Sup. 
Ct.  Rep.  16 — Hamilton  y.  Southern  Neyada 
Gold  &  S.  Min.  Co.  18  Sawy.  120,  83  Fed. 
568 — Van  Gunden  y.  Virginia  Coal  &  I. 
Co.  8  C.  C.  A.  206,  8  U.  S.  App.  229.  52 
Fed.  840 — Charleston  Ice  Mfg.  Co.  y.  Joyce, 
4  C.  C.  A.  870,  8  U.  S.  App.  309,  54  Fed. 
388 — Harding  y.  Giddings,  19  C.  C.  A.  514, 

34  U.  8.  App.  64S,  73  Fed.  841 — Brasorla 
County  y.  Youngstown  Bridge  Co.  25  C.  C. 
A.  810,  52  U.  8.  App.  6,  80  Fed.  14--<?olum- 
has  Safe  Deposit  Co.  y.  Burke,  32  C.  C.  A. 
71,  60  U.  8.  App.  253,  88  Fed.  634— Helena 
y.  United  States,  48  C.  C.  A.  432.  104  Fed. 
116 — Farrell  y.  School  Dist.  No.  2,  98  Mich. 
46,  56  N.  W.  1053— Stlllman  y.  Northern  P. 
F.  ft  B.  H.  B.  Co.  34  Minn.  422,  26  N.  W. 
399 — McDonald   y.    Peacock,    37   Minn.    514, 

35  N.  W.  370— Coleman  y.  Bell,  4  N.  M.  27, 
12  Pac.  657 — ^Territory  y.  O'Donnell,  4  N. 
M.  210,  12  Pac.  748— Padllla  s.  Territory, 
8  N.  M.  564,  45  Pac.  1120— Woodward  y. 
Sloan,  27  Ohio  St.  597. 

4609.  The  Supreme  Court  will  not  con- 
sider questions  not  presented  to,  and  passed 
upon  by,  the  court  below.  Rogers  y.  Hitter, 
12  Wall.  317,  20:  417 
Cited    in    United    States    y.     American     Bell 

Teleph.  Co.  167  U.  8.  263,  42  U  ed.  161!, 
17   Snp.   Ct.   Rep.   609. 

4610.  Questions  argued  before  the  court 
may  be  considered,  although  not  raised  by 
the  pleadings,  when  not  objected  to  on  that 
ground.  The  Camanche  y.  Coast  Wrecking 
Co.   (The  Camanche)   8  Wall.  448,     19:  337 

4611.  Questions  not  presented  by  the 
pleadings  nor  raised  in  the  lower  court  will 
not  be  considered  on  appeal.  Ortiz  de 
Rodriguez  y.  Vivoni  (Rodriguez  v.  Vivoni) 
201  U.  8.  371,  26  Sup.  Ct.  Rep.  475,    50:  792 

4512.  A  matter  not  put  in  issue  by  the 
pleadings  cannot  be  considered  on  appeal. 
Johnson  v.  Towsley,  13  Wall.  72,        20:  485 

4513.  Questions  not  raised  on  the  trial  be- 
fore the  jury,  and  saved  by  a  bill  of  excep- 
tions, cannot  be  considered  by  this  court  on 
a  writ  of  error.  Canal  &  C.  Streets  R.  Co. 
y.  Hart,  114  U.  8.  654,  5  Sup.  Ct.  Rep.  1127, 

29:  226 
Cited  in  Alexander  y.  United  States,  138  U.  S. 
365,  34  L.  ed.  956,  11  Sup.  Ct.  Rep.  350— 
Whelan  y.  New  York,  L.  B.  &  W.  R.  Co.  1 
L.R.A.  74,  35  Fed.  863 — Columbus  Constr. 
Co.  y.  Crane  Co.  41  C.  C.  A.  191,  101  Fed. 
57— Price  y.  United  SUtes,  14  App.  D.  C. 
404. 

4514.  A  question  cannot  be  considered  by 


the  superior  court  when  it  was  not  presented 
to  the  court  below,  and  the  evidence  upon 
the  point  is  not  contained  in  the  reoord. 
Washington  &  G.  R.  Co.  v.  Gladmon,  15 
Wall.  401,  21: 114 

Cited  in  Chambers  County  y.  Clews,  21  WalL 
324,  22  L.  ed.  520. 

4515.  When  the  judgment  of  a  eovit  is 
challenged  in  error,  mere  matters  of  enor 
to  which  the  attention  of  the  court  was  not 
called  are  waived.  Montana  R.  Co.  y.  War- 
ren, 137  U.  S.  348,  11  Sup.  Ct.  Rep.  96, 

94:681 

Cited   in    United    States   v.    Claasen,    46   Fed. 

69— Howard    y.    United    States,    34    L.R.A. 

514,   21   C.   C.   A.    592,   43   U.    8.   App.   678, 

76  Fed.  992. 

4516.  Judgments  of  the  circuit  court  of 
appeals  should  not  ordinarily  be  re-exam- 
ined on  the  suggestion  of  error  in  that 
court  in  that  it  did  not  hold  the  action  of 
the  circuit  court  erroneous,  when  no  com- 
plaint was  made  as  to  such  action.  Union 
P.  R.  Co.  V.  Chicago,  R.  I.  ft  P.  R.  Co.  163 
U.  S.  564,  16  Sup.  Ct  Rep.  1173,  41:  265 
Cited    In    Loulsyllle.    N.    A.    &    C.    R.    Co.    v. 

Louisville  Trust  Co.  78   Fed.  662. 

4517.  Where  an  appeal  to  the  Supreme 
Court  is  wholly  silent  as  to  exceptions 
taken  to  a  libel  in  the  district  court,  and  it 
does  not  appear  that  they  were  brought  to 
the  attention  of  the  circuit  court,  or  that 
it  acted  upon  them,  they  will  be  held  to 
have  been  waived.  The  Telegraph  v.  Gordon 
(The  Vaughan)   14  Wall.  258,  20:807 

4518.  Upon  appeal  from  the  Supreme 
Court  of  a  Territory,  the  Supreme  Court  of 
the  United  States  cannot  review  the  action 
of  the  district  court  from  which  the  appeal 
to  the  supreme  court  of  the  territory  was 
taken,  upon  a  point  not  passed  upon  in  the 
latter  court  San  Pedro  &  C.  D.  A.  Co.  v. 
United  Stotcs,  146  U.  S.  120,  13  Sup.  Ct 
Rep.  94,  36:  911 

4519.  Anything  appearing  upon  the  rec- 
ord which  would  have  been  fatal  upon  a 
motion  in  arrest  of  judgment  is  equally 
fatal  upon  a  writ  of  error,  although  objec- 
tion was  not  taken  in  the  court  below. 
Slacum  V.  Pomery,  6  Cranch,  221,  3:  205 
Cited   In   Garland   v.    Davis,    4    How.    143,   11 

L.  ed.  913 — Suydam  v.  Williamson,  20  How. 
433,  15  L.  ed.  980 — Pomeroy  v  State  Bank, 
1  Wall.  600,  17  L.  ed.  641--Uojfers  t.  Bur- 
lington, 3  Wall.  661,  18  L.  ed.  82— New  Or- 
leans, O.  &  G.  W.  R.  Co.  v.  Morgan.  10  WsM. 
261,  19  L.  ed.  893 — Barth  v.  Ciise,  12  Wai:. 
403,  20  L.  ed.  394 — New  Orleans  Ins.  Asm. 
y.  Plagglo,  16  Wall.  886.  21  L.  ed.  359— 
Baltimore  k  P.  R.  Co.  v.  Sixth  Prcsby. 
Charch,  91  U.  S.  130,  23  L.  ed.  261-~-8torai 
y.  United  States,  94  U.  S.  81,  24  L.  ed. 
44— Cragln  v.  Lovell.  109  U.  8.  200.  tt 
L.  ed.  906,  3  Sup.  Ct.  Rep.  132— Kentucky 
Ufe  k  Accl.  Ins.  Co.  v.  Hamilton.  11  C.  C 
A.  48,  22  U.  S.  App.  548,  63  Fed.  90-— Hsmil- 
ton  County  v.  Sherwood,  11  C.  C.  A.  514. 
27  U.  S.  App.  458.  64  Fed.  110- -World's 
Columbian  Exposition  Co.  v.  France,  33  <!. 
C.  A.  837,  62  U.  S.  App.  704,  91  Fed.  69— 
Western  U.  Teleg.  Co.  v.  Sklar,  61  C  C. 
A.  288,  126  Fed.  302— Murry  y.  Burris,  6 
Dak.   180,   42   N.   W.   25— Mansfield  v.  Win- 
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ter,  10  App.  D.  C  556 — Taylor  t.  Baker,  1 
Pla.  261 — Sedgwick  y.  Dawklns,  16  Fla. 
201 — CUcafso,  R.  I.  &  P.  R.  Co.  v.  Wood- 
worth,  1  Ind.  Terr.  24.  35  S.  W.  2.')8— 
Stafford   ▼.    Walker,    12    Serg.    k   R.    197. 

4520.  A  statute  applicable  to  the  rights 
of  the  parties  cannot  be  disregarded  by  the 
United  States  Supreme  Court  because  it 
was  not  referred  to  in  the  court  below. 
Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S. 
747.  7  Sup.  Ct  Rep.  757,  30:  825 
Cited  In  Cunningham  t.  Cunningham,  72  Conn. 

160,  44  Atl.   41. 

Matters  of  practice  generally. 

4521.  It  is  too  late  on  appeal  to  object 
for  the  first  time,  to  the  particular  form  of 
the  action.  Marine  Bank  v.  Fulton  County 
Bank,  2  Wall.  252,  17:  785 
Cited  in  Newcomb  ▼.  Wood,  97  U.  S.  58S,  24 

L.  ed.  1086 — ^Pullman's  Palace  Car  Co.  y. 
Central  Transp.  Co.  139  U.  8.  63,  35  L.  ed. 
69,  11  Sup.  Ct.  Rep.  489. 

4522.  An  objection  that  the  complaint  in 
a  proceeding  to  determine  a  conflict  in  min- 
ing claims  was  filed  too  late  cannot  be 
raised  for  the  first  time  in  the  appellate 
court,  where  defendants  demurred,  answered, 
and  went  to  trial  in  the  court  below. 
Richmond  Min.  Co.  v.  Rose,  114  U.  S.  576, 
5  Sap.  Ct.  Rep.  1055,  29:  273 
Cited  In   Pennaylvania   Min.   Co.   ▼.   Bales,   18 

Colo.  App.  110,  70  Pac.  444 — Murray  ▼. 
Montana  Lumber  &  Mfg.  Co.  25  Mont.  17, 
63  Pac.  719. 

4623.  The  objection  that  the  bill  to  fore- 
close property  in  the  hands  of  a  receiver 
was  filed  without  leave  will  not  be  sus- 
tained, where  the  parties  appeared,  an- 
swered, and  cross-examined  witnesses,  and 
made  no  allegation  that  the  suit  had  been 
brought  without  leave,  until  about  one  year 
and  a  half  afterwards.  They  must  be  held 
to  have  acquiesced,  or,  if  not,  the  requisite 
orders  will  be  presumed  to  have  been  made. 
Jerome  v.  McCarter,  94  U.  S.  734,      24:  138 

4524.  When  an  issue  is  directed  by  a 
rourt  of  chancery  to  be  tried  by  a  court  of 
lav,  exceptions  taken  at  the  trial  must  be 
brought  to  the  notice  and  decision  of  the 
rf»urt,  sitting  in  chancery,  which  sent  the 
i<!iue;  and  if  this  is  not  done,  the  objections 
cannot  he  taken  advantage  of  in  the  appel- 
late court  of  chancery.  Brockett  v.  Brockett, 
3  How.  691,  11:786 
^IcI^ughlin  V.  Bank   of   Potomac,    7    How. 

220,  12:  675 

Cited  Id  McLaughlin  v.  Bank  of  Potomac,  7 
How-  227,  12  L.  ed.  679— Fltton  v.  PhoBuix 
Awar.  Co.  23  Blatchf.  Ill,  23  Fed.  4— Gar- 
•ed  V.  Beall,  92  V.  S.  695,  23  L.  ed.  690— 
Johnson  v.  Harmon,  94  U.  8.  379,  24  L. 
ed.  274 — Wilson  v.  Riddle,  123  U.  S.  615, 
31  L.  ed.  283,  8  Sup.  Ct.  Rep.  255 — Brown 
▼.  Cranberry  Iron  ft  Coal  Co.  13  C.  C.  A. 
68.  25  U.  8.  App.  107,  65  Fed.  638 — Slauffrh- 
ter  V.  Bernards,  88  Wis.  118,  69  N.  W.  576. 

4525.  Where  a  rehearing  was  granted  in 
the  drcoit  court  on  the  ground  that  there 
was  no  appeal  to  the  Supreme  Court  of  the 
United  States,  which  was  conceded  to  be 
true  by  the  opposing  party,  it  is  too  late 
for  him,  after  a  decision  in  the  case  on  the 


rehearing,  to  object  to  the  rehearing  granted, 
on  the  ground  that  his  concession,'  upou 
which  the  rehearing  was  granted,  was  un- 
true. Moelle  V.  Sherwood,  148  U.  S.  21,  13 
Sup.  Ct.  Rep.  426,  37:  350 

Cited  In  WechselberfiT  v.  Flour  City  Nat.  Bank, 

26   L.R.A.    474.    12    C.    C.    A.    60,    24    U.    8. 

App.  308,  64  Fed.  04 — ^Bowers  v.  New  York 

L.  Ins.  Co.  68  Fed.  787 — Jennings  v.  Pratt, 

19  Utah.  133,  56  Pac.  951. 

4526.  Where  only  two  of  the  three  ref- 
erees signed  the  report,  the  omission  is 
amendable,  and  the  objection  cannot  be 
raised  in  this  court  for  the  first  time.  New- 
comb  V.  Wood,  97  U.  S.  581,  24:  1085 

Xame. 

4527.  The  impleading  of  a  party  by 
initials  instead  of  his  Christian  name,  al- 
though not  a  commendable  practice,  cannot 
be  considered  on  appeal  where  not  objected 
to  below.  Monroe  Cattle  Co.  v.  Becker,  147 
U.  S.  47,  13  Sup.  Ct.  Rep.  217,  37:  72 
Cited  in  Walton  v.  Marietta  Chair  Co.  157  U. 

S.  348,  30  L.  ed.  727,  15  Sup.  Ct.  Itep.  626 — 
Scarborough  v.  Myrick,  47  Neb.  800,  66  N.  W. 
867— Twine  v.  Kllgore.  3  Okla.  642,  39  Pac. 
388 — Slingluff  V.  GaUier,  49  W.  Ya.  9,  37 
S.  E.  771. 

4528.  Where  objection  was  raised,  on  writ 
of  error,  that  a  plaintiff's  name  was  ex- 
pressed as  "J.  J.  Sigg,"  the  court  said: 
"He  may  have  had  no  Christian  name.  He 
may  have  assumed  the  letters  'J.  J.'  as 
distinguishing  him  from  other  persons  of 
the  surname  of  Sigg.  Objections  to  the 
name  of  the  plaintiff  cannot  be  taken  ad- 
vantage of  after  judgment."  Breedlove  v. 
Nicolet,  7  Pet.  413,  8:  731 
Cited  in  Walton  v.  Marietta  Chair  Co.  157  U. 

S.  347,  39  L.  ed.  727,  15  Sup.  Ct.  Rep.  626 — 
Porter  v.  Butterfleld,  116  Iowa,  732,  89  N. 
W.  199 — State  v.  Cameron,  86  Me.  197,  29 
Atl.  984 — Bamett  v.  Lynch,  3  Mo.  371 — 
Coz  V.  Durham,  63  C.  C.  A.  341,  1:^8  Fed. 
873. 

Venue;  transfer  of  cause. 

4529.  Where  a  national  bank,  when  sued 
in  a  state  court  in  a  county  other  than  that 
in  which  the  bank  is  located,  appears  in  a 
.suit  and  makes  its  defense  and  goes  to  trial 
upon  the  merits,  without  claiming  its  priv- 
ilege of  being  sued  only  in  the  county  in 
which  it  is  located,  it  waives  such  privilege, 
and  cannot  claim  it  for  the  first  time  in  an 
appellate  court.  First  Nat.  Bank  v.  Mor- 
gan, 132  U.  S.  141,  10  Sup.  Ct.  Rep.  37, 

33:282 
Cited  in  Texas  &  P.  R.  Co.  v.  Cox,  145  U.  S. 
603,  36  L.  ed.  833,  12  Sup.  Ct.  Rep.  905. 

4530.  A  mere  transfer  of  the  place  of 
trial  from  one  division  of  a  district  of  the 
United  States  to  another  does  not  present 
ground  of  error  when  not  challenged  at  the 
time  or  objected  to  on  the  trial.  Rosen- 
erans  v.  United  States,  165  U.  S-  257,  17 
Sup.  Ct.  Rep.  302,  41 :  708 

4531-2.  A  circuit  court  has  no  authority 
to  issue  compulsory  process  for  the  removal 
of  a  cause  from  the  district  court  before 
fifial  judgment;  but  if  it  uoes  so,  and  the 
parties,   instead   of   properly  taking  advan- 
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tage  of  the  irregularity  in  the  proceedings, 
enter  fheir  appearance  and  take  issue  in 
the  circuit  court,  it  is  too  late,  after  ver- 
dict, to  object  to  the  irregularity.  Patter- 
son V.  United  States,  2  Wheat.  221,  4:  224 
Cited  in  Barth  v.   Clise,   12  Wall.  403,   20  L. 

ed.  394 — United  States  v.  McKee,  4  Dill.  9, 

Fed.  Cas.  No.  16,687 — Romaine  v.  Union  Ins. 

Co.  28  Fed.  688 — Jim  v.  State,  3  Mo.  166 — 

Law  y.  Merrills,  6  Wend.  272. 

RemoTal  of  causes. 

See  also  supra,  4341. 

4533.  The  objection  that  a  petition  for 
removal  to  a  Federal  court  was  filed  too 
late  cannot  be  first  made  in  the  appellate 
court.  Gerlinff  v.  Baltimore  &  0.  K.  Go. 
(Martin  v.  Baltimore  &  O.  R.  Co.)  151  U. 
S.  673,  14  Sup.  Ct.  Rep.  633,  38:  311 
Cited  in  Leas  v.  English,  29  C.  C.  A.  281,  66 

U.  S.  App.  16,  86  Fed.  477. 

4534.  An  objection  to  the  refusal  to  re- 
mand a  cause,  based  on  a  stipulation,  can- 
not be  urffed  for  the  first  time  on  appeal. 
Carr  v.  Fife,  156  U.  S.  494,  15  Sup.  Ct.  Rep. 
427,  39: 508 

Argument  of  oonnsel. 

Sufiiciency    of    Exception,    see    supra, 
3603. 

4535.  Statements  not  fully  justified  by 
the  evidence,  made  by  counsel  during  the 
argument  of  the  case,  where  no  objection 
was  made  at  the  time,  and  the  court  was 
not  requested  to  interrupt  them  or  to  cau- 
tion the  jury  against  their  force,  and  no  ex- 
ception was  taken,  are  not  such  error  as 
will  necessarily  vitiate  the  verdict  or  re- 
quire a  new  trial.  Crumpton  v.  United 
States,  138  U.  S.  361,  11  Sup.  Ct.  Rep.  355, 

34:958 
Cited  in  Allen  v.  Southern  California  R.  Co. 
70  Fed.  376 — United  States  v.  Alexander, 
110  Fed.  1016 — United  States* v.  Cross,  9 
Mackey,  386 — Fish-Keck  Co.  v.  Redlon,  7 
Kan.  App.  96,  63  Pac.  72 — Dimon  v.  New 
York  C.  &  H.  R.  R.  Co.  173  N.  T.  368,  66 
N.  B.  1 — Cattano  v.  Metropolitan  Street  R. 
Co.  173  N.  Y.  672.  66  N.  B.  663— DImon 
V.  New  York  C.  &  H.  R.  R.  Co.  173  N.  Y. 
637,  66  N.  B.  628. 

Report  of  master. 

See  also  infra,  4654. 

4636.  The  court  will  not  review  a 
master's  report  upon  objections  taken  for 
the  first  time  on  appeal.  Topi  iff  v.  Topliff, 
145  U.  S.  156,  12   Sup.  Ct.  Rep.  825, 

36:  658 
Cited  in  Gay  Mfg.  Co.  v.  Camp,  16  C.  C.  A.  227, 

26  U.  S.  App.  376,  68  Fed.  68. 

Proceedings  on  appeal  below. 

4537.  An  objection  that  the  hearing  of 
the  appeal  by  the  court  below  was  at 
chambers  and  not  in  open  court  cannot  be 
made  here  for  the  first  time.  Roberts  v. 
Reilly,  116  U.  S.  80,  6  Sup.  Ct.  Rep.  291, 

29:544 

4538.  An  objection  that  an  appeal  in 
bankruptcy  was  not  claimed  and  notice 
given  within  the  time  prescribed  by  the 
rules  is  made  too  late  in  the  Supreme  Court 
of  the  United  States,  after  a  lapse  of  sixteen 


years,  where  it  does  not  seem  to  have  bett 
called  to  the  attention  of  the  lower  court, 
in  which  a  motion  was  made  to  declare  the 
appeal   deserted.     Bryar  v.   Campbell,  177 

U.  S.  649,  20  Sup.  Ct.  Rep.  794,        44:  926 

• 

Criminal  cases. 

4539.  An  objection  to  the  consolidation  of 
indictments  cannot  be  taken  for  the  first 
time  after  verdict.  Logan  v.  United  States, 
144  U.  S.  263,  12  Sup.  Ct.  Rep.  617, 

36:429 
Cited  in  Bncklin  v.  United  States,  159  U.  8. 
686,  40  L.  ed.  306,  16  Sup.  Ct.  Rep.  182— 
Howard  v.  United  States,  34  L.R.A.  617,  21 
C.  C.  A.  697,  43  U.  S.  App.  678,  75  Fed. 
997— Haynes  v.  United  States.  42  C.  C  A. 
35,  101  Fed.  818— Haynes  y.  United  States. 
9  N.  M.  626,  66  Pac.  282. 

4540.  The  consolidation  of  indictments 
against  several  defendants  for  the  purpose 
of  trial  cannot  be  objected  to  for  tne  first 
time  on  appeal  from  a  conviction  of  one  of 
them.  Bucklin  v.  United  SUtes,  159  U.  S. 
682,  16  Sup.  Ct.  Rep.  182,  40:  306 


2.  Jurisdiction. 


Presumption  as  to  Jurisdiction,  see  snpn, 

Vin.  d,  2. 
Considering  Question  of  Jurisdiction  first, 

see  supra,  3994-4012. 
Reviewability  of  Question  as  to,  Qenerallj, 

see  supra,  4229-4238.  ^^ 

Reversal  for  Lack  of,  see  infra,  Vili.  m,  8. 
Raising  Question  of  Jurisdiction  on  Second 

Appeal,  see  infra,  5642. 
First    Raising   Question    after    Remand   to 

Trial  Court,  see  mfra,  5540-5543. 
Questions   of   Jurisdiction   for    Purpose  of 

Certification,  see  Cases  Certified,  52. 

4541.  The  question  of  the  jurisdiction  of 
the  court  below  may  be  considered  by  the 
Federal  Supreme  Court,  although  no  objec- 
tion has  been  made  on  that  ground  in  the 
lower  court.  Hope  Ins.  Co.  v.  Boardman,  5 
Cranch,  57,  3:36 
Cited  in  Marshall  v.  Baltimore  &  O.  R.  Co.  16 

How.  360,  14  L.  ed.  969 — Donaldson  v.  Hasen, 
Hempst.  426,  Fed.  Cas.  No.  8,984. 

4542.  Objection  to  the  jurisdiction  of  the 
United  States  district  court  considered  after 
final  decree.  Cameron  v.  ITRoberts,  3 
Wheat.  591,  4:  467 
Cited  in  Baker  v.  Biddle,  Baldw.  416.  Fed.  Cas. 

No.  764. 

4543.  Question  as  to  the  jurisdiction  of 
the  circuit  court  raised  for  the  first  time 
in  the  Supreme  Court  on  appeal  from  a 
final  decree.  Massie  v.  Watts,  6  Cranch, 
148,  3: 181 

4544.  The  question  of  the  jurisdiction  of 
the  circuit  court  will  be  noticed  by  the  ap- 
pellate court,  though  it  is  not  suggested  by 
either  party.  Koenigsberger  v.  Richmond 
Silver  Min.  Co.  158  U.  S.  41,  15  Sup.  a 
Rep.  751,  39:889 
Cited  In  Thurber  v.  Miller.  14  C.  C.  A.  434,  S3 

U.   S.   App.  209,  67   Fed.  373. 
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4545.  Delay  in  making  objection  to  the 
Jurisdiction  of  the  court  should  be  consid- 
ered in  examining  into  the  alleged  grounds 
therefor.  Deputron  v.  Young,  134  U.  S.  241, 
10  Sup.  Ct.  Rep.  539,  33:  923 
Cited  In  Clan>onie  t.  Waddell,  50  Fed.  369. 

4546.  Objections  to  the  jurisdiction  of  the 
circuit  court,  when  they  go  to  the  subject- 
matter  of  the  controversy,  may  be  taken 
at  any  time.  Mississippi  &  R.  Riyer  Boom 
Co.  V.  Patterson,  98  U.  S.  403,  25:  206 
died  In  Boehm  ▼.  United  Statei,  21  Ct  CI. 

294. 

4547.  Where  there  is  no  ground  stated  in 
the  complainant's  pleading  upon  which  the 
jurisdiction  of  the  circuit  court  can  rest, 
the  objection  to  the  juriadiction  can  be  made 
at  any  time.  Fortier  y.  New  Orleans  Nat. 
Bank,  112  U.  S.  439,  6  Sup.  Gt.  Rep.  234, 

28:  764 

4548.  An  objection  to  the  jurisdiction  of 
the  court  below,  not  presented  by  the  rec- 
ord, will  not  be  considered  on  appeal. 
Greeley  v.  Lowe,  155  U.  S.  58,  15  Sup.  Ct. 
Rep.  24,  39:69 
OUed  in  Less  t.  Bnglisb,  29  C.  C.  A.  281,  56 

U.  B.  App.  16,  85  Fed.  477. 

4549.  Although  the  question  of  jurisdic- 
tion was  not  raised  in  the  court  below,  yet, 
if  the  record  fails  affirmatively  to  show  ju- 
risdiction, the  appellate  court  must  take 
notice  of  the  defect.  Mattingly  ▼.  North- 
western Virginia  R.  Co.  158  U.  S.  53,  15 
Sup.  Ct.  Rep.  725.  39:  894 
Cited  In  Great  Southern  Fire  Proof  Hotel  Co. 

▼.  Jones,  177  U.  8.  464.  44  L  ed.  844.  20 
Sup.  Ct.  Rep.  690 — ^Thurber  v.  Miller.  14 
C.  C.  A.  434.  32  U.  8.  App.  209,  67  Fed. 
373 — ^Tocum  y.  Parker.  66  C.  C.  A.  82,  130 
Fed.  772 — Utah-Nevada  Co.  t.  De  Lamar,  66 
C.  C.  A.  183,  138  Fed.  117. 

Jnrisdiction  of  equity. 

4550.  Where  there  is  a  complete  remedy 
at  law  and  the  case  is  not  a  proper  one  for 
equity,  a  decree  for  equitable  relief  will  be 
reversed,  although  the  objection  is  taken  for 
the  first  time  in  the  Supreme  Court  of  the 
United  States.  Allen  v.  Pullman's  Palace 
Car  Co.  139  U.  S.  658,  11  Sup.  Ct.  Rep.  682, 

35:  303 
Cited  In  Tyler  ▼.  Savage,  143  U.  8.  97,  86  L. 
ed.  89.  12  Sap.  Ct.  Rep.  340 — Cruickshank  v. 
Bidwell.  176  U.  S.  80.  44  L.  ed.  381,  20 
8np.  Ct.  Rep.  280 — Hoey  v.  Coleman,  46  Fed. 
228 — ^Preteca  v.  Maxwell  Land  Grant  Co. 
1  C.  C.  A.  610.  4  U.  S.  App.  326,  50  Fed. 
677 — Southern  R.  Co.  v.  Asheville.  69  Fed. 
860— Waite  v.  O'Nell,  72  Fed.  353— Brsklne 
V.  Forest,  Oil  Co.  80  Fed.  586 — Taylor  v. 
Louisville  &  N.  R.  Co.  31  C.  C.  A.  644,  60 
V.  8.  App.  166,  88  Fed.  357 — Bank  of  Ken- 
tucky V.  Stone,  88  Fed.  390 — California  Oil 
&  Gas  Co.  V.  Miller,  96  Fed.  24 — Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.  61 
L.R.A.  237,  50  C.  C.  A.  84.  112  Feil.  8— 
Dewey  Hotel  Co.  v.  United  States  Electric 
Lighting  Co.  17  App.  D.  C.  866 — Verdln  v. 
St.  Louis,  181  Mo.  105,  88  S.  W.  480— 
State  ex  rel.  Kenamore  v.  Wood.  165  Mo. 
453.  48  L.R.A.  602,  56  S.  W.  474. 

4551.  Where  the  subject-matter  of.  a  suit 
belongB  to  the  class  over  which  a  court  of 


equity  has  jurisdiction,  the  objection  that 
he  complainant  lias  an  adequate  remedy  at 
law,  not  made  until  the  hearing  in  the  ap- 
pellate tribunal,  is  too  late.  Reynes  v.  Du- 
mont,  130  U.  S.  354,  9  Sup.  Ct.  Rep.  486, 

32:  934 

Tyler  v.  Savage,  143  U.  S.  79,  12  Sup.  Ct. 

Rep.  340,  36:  82 

Brown,  B.  &  Co.  v.  Lake  Superior  Iron  Co. 

134  U.  S.  530,  10  Sup.  Ct.  Rep.  604, 

33:  1021 
Diatinguithed  In  State  v.  Central  P.  B.  Co.  21 
Nev.  176,  26  Pac.  225. 

Cited  in  Kllbourn  v.  Sunderland.  130  U.  S.  514, 
82  L.  ed.  1009,  9  Sup.  Ct.  Hep.  694 — Brown. 

B.  &  Co.  V.  Lake  Superior  Iron  Co.  134  U. 
8.  586,  88  L.  ed.  1025,  10  Sap.  Ct.  Rep. 
604 — Allen  v.  Pullman's  Palace  Car  Co.  139 
U.  S.  662,  86  L.  ed.  306,  11  Sup.  Ct.  Rep. 
682 — ^Tyler  v.  Savage,  143  U.  S.  97,  86  L. 
ed.  89.  12  Sap.  Ct.  Rep.  840 — ^Re  Tyler,  149 
U.  8.  181.  37  L.  ed.  695,  13  Sup.  Ct.  Rep. 
786 — Hollins  v.  Brlerfield  Coal  &  I.  Co.  150 
U.  S.  381,  37  L.  ed.  1115,  14  Sup.  Ct.  Rep. 
127— Insley  v.  United  States,  150  U.  8.  615, 
37  L.  ed.  J165,  14  Sup.  Ct.  Rep.  158— Pol- 
lock V.  Farmers'  Loan  &  T.  Co.  157  U.  S. 
554,  89  L.  ed.  810,  16  Sup.  Ct.  Rep.  673— 
Perego  v.  Dodge,  163  U.  S.  164,  41  L.  ed. 
116.  16  Sup.  Ct.  Rep.  971 — Detroit  v.  De* 
trolt  dtizens'  Street  R.  Co.  184  U.  S.  381, 
46  L.  ed.  606,  22  Sup.  Ct.  Rep.  410 — Beyer 
V.  Le  Fevre,  186  U.  8.  118,  46  L.  ed.  1082. 
22  Sup.  Ct.  Rep.  765 — Mills  v.  Knapp,  39 
Fed.  596— Washburn  &  M.  Mfg.  Co.  v.  Cin- 
cinnati Barbed  Wire  Fence  Co.  42  Fed.  679 
— Hoey  V.  Coleman,  46  Fed.  223 — Preteca 
V.  Maxwell  Land  Grant  Co.  1  C.  C.  A.  610, 
4  U.  S.  App.  326.  50  Fed.  676— Dederlck 
V.   Fox,   56   Fed.   717 — Levi   v.   Evans,   6  C. 

C.  A.  604,  18  U.  8.  App.  293.  67  Fed.  681— 
Book  V.  Justice  Mln.  Co.  68  Fed.  829 — 
Folti  V.  St.  Louis  &  8.  F.  R.  Co.  8  C.  C. 
A.  641,  19  U.  8.  App.  676.  60  Fed.  822— 
Reynolds  v.  Watkins.  9  C.  C.  A.  274,  22  U. 
S.  App.  83.  60  Fed.  825 — Union  P.  R.  Co.  v. 
Harris,  12  C.  C.  A.  601,  27  U.  S.  App.  450, 
63  Fed.  803 — Western  Electric  Co.  v.  Reedy, 
C6  Fed.  164 — McConnell  v.  Provident  Sav. 
Life  Assnr.  Soc.  16  C.  C.  A.  175,  37  U.  8. 
App.  213,  69  Fed.  115— Elder  v.  McClaskey, 
17  C.  C.  A.  277,  87  U.  8.  App.  1,  70  Fed. 
555 — Intemotional  Trust  Co.  v.  Norwich 
Union  F.  Ins.  Soc.  17  C.  C.  A.  610.  36  U. 
S.  App.  277,  71  Fed.  83— Waite  v.  O'Nell,  72 
Fed.  352 — Temple  v.  Glasgow.  25  C.  C.  A. 
643,  42  U.  8.  App.  417.  80  Fed.  445— Guar- 
antee Co.  of  N.  A.  V.  Mechnnlcs'  Sav.  Bank 
&  T.  Co.  26  C.  C.  A.  161.  47  U.  8.  App.  91, 
80  Fed.  772 — Waterloo  Mln.  Co.  v.  Doe, 
27  C.  C.  A.  54,  48  U.  S.  App.  411,  82  Fed. 
49 — Lone  Jack  Mln.  Co.  v.  Megginson,  27 
C.  C.  A.  66,  48  U.  S.  App.  452.  82  Fed.  91 — 
Schoolfleld  v.  Rhodes.  27  C.  C.  A.  99,  49  U. 
S.  App.  486.  82  Fed.  167 — Less  v.  English, 
29  C.  C.  A.  282,  56  U.  8.  App.  16,  85  Fed. 
477 — Ryder  v.  Bateman,  93  Fed.  22 — Green 
V.  Turner,  98  Fed.  760 — New  York  &  T.  Land 
Co.  V.  Gulf.  W.  T.  &  P.  R.  Co.  41  C.  C.  A. 
88,  100  Fed.  830 — Williamson  v.  Monroe, 
101  Fed.  329 — Citizens*  Bank  &  T.  Co.  v. 
Union  Mln.  &  Gold  Co.  106  Fed.  99— Bliss  v. 
Reed,  113  Fed.  947— Highland  Boy  Gold 
Mln.  Co.  V.  Strickley,  64  C.  C.  A.  188.  116 
Fed.  864 — Altoona  Electrical  Engineering 
&  Supply  Co.  V.  Klttannlng  &  F.  C.  Street 
R.  Co.  126  Fed.  661 — Southern  P.  R.  Co.  v. 
United  States,  66  C.  C.  A.  686.  133  Fed. 
655 — Drainage  Commission  v.  National  Con* 
tractlog  Co.  136  Fed.  786 — Tyler  v.   Mosea, 
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18  App.  D.  C.  443 — ^Waddingham  v.  Robledo, 
6  N.  M.  375,  28  Pac.  663 — Barnes  y.  Lynch, 
0  Okla.  177.  59  Pac.  999— Small  v.  Luts, 
34  Or.  138,  55  Pac.  529. 

4552.  The  want  of  jurisdiction  in  equity, 
on  the  ground  that  an  adequate  remedy  ex- 
isted at  law,  should  be  alleged  in  the  court 
below,  either  by  plea  or  answer,  if  the  de- 
fendant intends  to  avail  himself  of  it;  it 
is  too  late  to  urge  it  in  the  appellate  court 
unless  it  appears  on  the  face  of  the  pro- 
ceedings.    Wylie  ▼.  Goxe,  15  How.  415, 

14:  753 
Cited  in  Reynes  t.  Dumont,  130  U.  8.  395,  32 
L.  ed.  946,  9  Sup.  Ct.  Eep.  486 — ^Tyler  v. 
Savage,  143  U.  8.  97,  86  L.  ed.  89,  12  Sup. 
Ct  Rep.  840 — Insley  v.  United  States,  150 
U.  8.  515,  37  L.  ed.  1165,  14  Sup.  Ct.  Rep. 
158 — Dumont  ▼.  Fry,  12  Fed.  22 — Preteca 
y.  Maxwell  Land  Grant  Co.  1  C.  C.  A.  610, 
4  U.  8.  App.  826,  50  Fed.  677. 

4553.  The  objection  that  a  court  of  equity 
has  no  jurisdiction,  raised  in  this  court  for 
the  first  time  in  a  suit  commenced  thirty - 
six  years  ago,  will  not  be  considered.  Cosby 
v.  Buchanan,  23  Wall.  420,  23:  138 

4554.  The  defense  that  complainant  in  a 
bill  to  restrain  the  enforcement  of  munici- 
pal ordinances  reducing  street  railway  fares 
as  impairing  contract  obligations  has  a  plain 
and  adequate  remedy  at  law  will  not  be 
recognized  on  appeal,  where  from  the  aver- 
ments of  the  bill  it  appears  that  the  en- 
forcement of  such  ordinances  might  result 
in  a  multiplicity  of  suits  or  in  harassing 
or  expensive  litigation,  and  might  impair 
complainant's  ability  to  renew  or  extend  its 
mortgage  indebtedness,  or  so  reduce  its  in- 
come as  seriously  to  imperil  its  solvency, — 
especially  if  no  objection  was  taken  to  the 
jurisdiction  of  a  court  of  equity  over  the 
subject-matter  at  any  stage  of  the  litiga- 
tion, or  insisted  upon  at  the  hearing  before 
the  appellate  court.  Detroit  v.  Detroit  Citi- 
zens' Street  R.  Co.  184  U.  S.  368,  22  Sup. 
Ct.  Rep.  410,  46:  592 
Cited   in   Cleveland   v.   Cleveland   City   R.   Co. 

194  U.  S.  531,  48  L.  ed.  1106,  24  Sup.  Ct. 
Rep.  756 — Ozark  Bell  Telepb.  Co.  v.  Spring- 
field,  140   Fed.   669. 

4555.  Defendant  cannot  go  to  trial  before 
a  jury  on  the  facts  of  a  case,  and  then  raise 
the  objection  for  the  first  time  in  this  court 
that  the  action  is  one  of  equitable  cogni- 
zance. Burbank  v.  Bigelow,  154  U.  S.  558 
Appx.  and  14  Sup.  Ct.  Rep.  1163,  19:  51 
Cited  in  Johnson  ft  Johnson  v.  Bauer  &  Black, 

27  C.  C.  A.  877,  53  U.  8.  App.  437,  82  Fed. 
665 — Lesser  Cotton  Co.  v.  St.  Louis,  I.  M.  ft 
S.  R.  Co.  52  C.  C.  A.  105,  114  Fed.  148. 

In  bankruptcy. 

4556.  Where  an  assignee  in  bankruptcy 
voluntarily  submitted  himself  and  his  rights 
to  the  jurisdiction  of  the  state  court,  it  is 
too  late  to  object  in  this  court  to  the  power 
Df  the  state  court  to  render  judgment.  Scott 
v.  Kelly,  22  Wall.  57,  22:  729 
Cited  In  Davis  v.  Friedlander,  104  U.  S.  573, 

26  L.  ed.  819— Winchester  v.  Helskell,  119 
U.  S.  453,  30  L.  ed.  464.  7  Sup.  Ct.  Rep. 
281 — ^Augustine  v.  McFarland,  13  Nat. 
Bankr.  Reg.  13,  Fed.  Caa.  No.  648 — Re  Mol- 


ler,  8  Ben.  530,  Fed.  Cas.  No.  9,699 — Sean 
V.  Wise,  52  App.  Dlv.  122,  64  N.  Y.  8ai»p. 
1063 — Undsey  v.  Corkery,  29  Gratt.  659. 

4557.  Where  a  mortgage  had  been  fore- 
closed in  a  state  court  under  state  laws, 
the  state  court  having  prima  facie  jurisdic- 
tion over  the  proceeds,  assignees  in  bank- 
ruptcy of  the  mortgagor,  who  submit  their 
claim  to  the  proceeds  without  questioning 
the  jurisdiction  of  the  state  court,  cannot, 
on  appeal,  deny  that  jurisdiction.  Mays  v. 
Fritton,  20  Wall.  414,  22:  389 
Cited  In  ScoU  v.  Kelly,  22  Wall.  59,  22  L..  ed. 

730— Eyster  v.  Gaff.  91  U.  8.  526.  2S  L. 
ed.  405 — McHenry  v.  La  Societe  Franca  Ise, 
95  U.  8.  59,  24  L.  ed.  371,  10  Nat.  Bankr. 
Reg.  886 — Upton  v.  McLaughlin,  105  U.  S. 
646,  26  L.  ed.  1200— Winchester  v.  Helskell. 
119  U.  8.  458,  30  L.  ed.  464,  7  Sup.  Ct. 
Rep.  281 — Calhoun  v.  Lanaux,  127  U.  S. 
689,  82  L.  ed.  299,  8  Sup.  Ct.  Rep.  1346 — 
Grant  v.  Buekner.  172  U.  8.  238,  43  L.  ed. 
482,  19  Sup.  Ct.  Rep.  163 — Myer  v.  Crystal 
Lake  Pickling  &  Preserving  Works,  14  Nat. 
Bankr.  Reg.  17 — ^Anaonia  Brass  &  C.  Co.  v. 
Pratt,  10  Hnn,  446,  16  Nat.  Bankr.  Reg. 
174 — Augostine  v.  McFarland.  13  Nat. 
Bankr.  Reg.  13,  Fed.  Cas.  No.  648 — Re 
Moller,  8  Ben.  530,  Fed.  Cas.  No.  9,699 — 
Re  Bmrlch,  2  N.  B.  N.  Rep.  657,  101  Fed. 
283 — Re  Matthews,  109  Fed.  609 — Re  Rey- 
nolds, 188  Fed.  587 — Sears  v.  Wise.  52  App. 
Dlv.  122,  64  N.  Y.  Supp.  1063— McHenry 
V.  La  Societe  Francalse,  34  Phila.  Leg.  Int. 
489— Re  Emrlch,  30  Pittsb.  L.  J.  N.  8. 
828 — Llndsey  v.  Corkery,  29  Gratt.  659 — 
Francisco  v.  «helton,  85  Va.  788,  8  8.  G. 
789— Beall  v.   Walker,  26  W.  Va.   748. 

Citizenship. 

4558.  Under  act  of  Congress  March  3. 
1875,  the  objection  to  the  jurisdiction  of  a 
circuit  court  by  a  denial  of  the  averment  of 
citizenship  may  be  taken  at  any  time. 
Anderson  v.  Watt,  138  U.  S.  694,  11  Sup. 
Ct.  Rep.  449,  34:  1078 
Cited  in   Hewitt  v.   Story,  SO  L.R.A.   2T3.    12 

C.  C.  A.  262,  29  U.  S.  App.  155.  64  F^d. 
522 — ^Bgerton  v.  Starin,  91  Fed.  932 — Rearls 
V.  Reavis,  101  Fed.  22 — Adams  v.  Shirk,  56 
C.  C.  A*.  28,  117  Fed.  804— Dominion  Nat. 
Bank  v.  Olympia  Cotton  Mills.  128  Fed.  182 
— Pennsylvania  Co.  v.  Bay.  188  Fed.  205. 

4559.  The  objection  that  an  alien,  insteAd 
of  averring  in  her  declaration  that  defend- 
ant was  a  citizen  of  a  state  of  the  United 
States,  did  so  only  in  her  joinder  on  de- 
murrer, is  waived  by  failure  to  raise  the  ob- 
jection until  in  the  appellate  court.  Brad- 
street  V.  Thomas,  12  Pet.  59,  9:  999 
Cited  in  Smith  v.  Clapp.  15  Pet.  128,  10  L.  ed. 

685 — Kennedy  v.  Bank  of  Stateof  Georgia. 
8  How.  612,  12  L.  ed.  1219 — ^Thompson  v. 
Cook,  2  McLean,  128,  Fed.  Cas.  No.  1S,9S2. 

Jnrisdlctloiial  amount. 

4560.  The  absence  of  averments,  in  a  bill 
in  a  circuit  court  of  the  United  States, 
showing  that  the  jurisdictional  amount  was 
in  dispute,  is  not  available  on  an  appeal  to 
the  Supreme  Court  of  the  United  States, 
which  raises  the  question  of  the  jurisdiction 
of  the  lower  court  on  another  ground,  where 
no  objection  to  the  omission  of  such  allega- 
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tioDB  was  made  in  that  court.    Giles  v.  Har- 
ris, 189  U.  S.  475,  23  Sup.  Ot.  Rep.  639, 

47:909 

S.Oausea  of  Action  or  Defense;  New 

Theories. 

Jurisdiction    of    Equity,    see    supra,    4550- 
4555. 

4561.  A  defense  not  set  up  in  the  answer 
is  not  available  on  appeal.  Potter  v.  United 
States,  107  U.  S.  126,  1  Sup.  a.  Rep.  524, 

27:  330 

4562.  Defenses  in  avoidance  of  the  claim 
made  in  the  declaration  must  be  proved  in 
the  court  of  original  jurisdiction;  and  if  not 
proved  there  they  cannot  be  successfully  set 
up  in  the  appellate  court  to  support  the  as- 
signment of  error.  Merchants'  Mut.  Ins. 
Co.  V.  Baring,  20  Wall.  159,  22:  250 

4663.  Refusing  to  hear  counsel  on  appeal 
in  respect  to  the  necessity  of  condemnation 
or  any  matters  connected  therewith  is  not 
a  deprivation  of  any  rights,  when  that 
matter  is  to  be  treated  as  waived  because 
no  objection  was  made  to  the  finding  of  tlie 
jury  upon  it.  Backus  v.  Fort  Street  Union 
Depot  Go.  169  U.  S.  557,  18  Sup.  Gt.  Rep. 
445,  42:853 

4564.  In  a  suit  to  enforce  and  foreclose 
a  mortgage,  a  defense  not  set  up  in  the  an- 
swer, and  on  which  there  is  no  issue  in  the 
court  below,  cannot  be  made  in  the  first  in- 
stance on  appeal.  McGahan  v.  National 
Bank  of  Rondout,  156  U.  S.  218,  15  Sup. 
a.  Rep.  347,  39:  403 
Cited  in  United  States  v.  American  Bell  Teleph. 

Co.  167  U.  S.  263,  42  L.  ed.  162.  17  Sup. 
Ct.  Rep.  809 — Society  of  Shakers  v.  Watson, 
15  C.  C.  A.  638,  37  U.  S.  App.  141,  68  Fed. 
736— Cowen  v.  Adams,  24  C.  C.  A.  207.  47 
U.  8.  App.  439.  78  Fed.  545— People's 
Teleph.  ft  Teleg.  Co.  ▼.  Bast  Tennessee  Teleph. 
Co.  48  C.  C.  A.  187,  103  Fed.  214— Cline  v. 
Jsmes,  48  C.  C.  A.  759.  109  Fed.  968— Ed- 
wards V.  Spalding.  20  Mont.  58,  49  Pac.  443. 

4565.  There  is  no  rule  of  court  or  prin- 
ciple of  law  which  prevents  complainants 
from  assuming  a  ground  in  this  court  which 
was  not  suggested  in  the  court  below,  but 
snch  a  course  may  be  productive  of  much  in- 
convenience and  of  some  expense.  Under  a 
prayer  for  general  relief  on  a  bill  for  specific 
performance,  any  relief  may  be  given  for 
which  the  basis  is  laid  in  the  bill.  Where 
possession  of  the  land  by  the  defendants  is 
alleged,  a  demand  for  rents  and  profits 
would  result  from  this  fact;  and  such  a 
claim  may  be  made  for  the  first  time  in  this 
court.     Watts   v.   Waddle,   6   Pet.   389, 

8:  437 
Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Phillips. 
41  CCA.  272,  102  Fed.  28— Southern  L. 
Ids.  a  T.  Co.  ▼.  Cole,  4  Fla.  363— PIttman 
▼.  Myrick,  16  Fla.  696 — Oautier  v.  Franklin. 
1  Tex.  738 — Ratliff  v.  Sommers.  55  W.  Va. 
87.  46  S.  B.  712. 

4666.  Where  the  decree  below  followed 
the  report  of  the  special  master  based  upon 
statements  drawn   from  the   books   of   the 


parties,  and  defendants  did  not  file  any  ex- 
ceptions to  the  report,  they  cannot,  for  the 
first  time  on  appeal,  object  that  the  master 
proceeded  upon  erroneous  views  as  to  the 
contract  between  the  parties.  Burns  v. 
Rosenstein,  135  U.  S.  449,  10  Sup.  Ot.  Rep. 
817,  34:  193 

Cited  in  Cutting  v.  Florida  B.  4  Nav.  Co.  48 
Fed.  508. 

4567.  An  objection  that  an  action  of  tres- 
pass will  not  lie  against  a  canal  company 
for  its  entry  upon  lands  under  an  act  of 
Congress  authorizing  it  to  do  so,  leaving 
the  damages  to  be  afterwards  ascertained  in 
the  mode  pointed  out  by  law,  is  not  proper- 
ly before  the  referees  or  the  court,  nor  in- 
volved in  the  decision  of  either,  when  not 
pleaded.  Alexandria  Canal  Co.  v.  Swann,  5 
How.  83,  12:  60 
Cited   In   Bond   v.    Dustln.    112   U.    S.    606,   28 

L.  ed.  836,  5  Sup.  Ct.  Rep.  296 — Roberts  v. 
Benjamin,  124  U.  S.  71,  31  L.  ed.  336.  8  Sup. 
Ct.  Rep.  393 — Nolan  v.  Colorado  C.  Consol. 
Min.  Co.  12  C.  C  A.  590,  27  U.  S.  App.  427. 
63  Fed.  934 — Duncan  v.  Atchison,  T.  &  S.  F. 
R.  Co.  19  C.  C.  A.  204.  44  U.  S.  App.  427,  72 
Fed.  811. 

4568.  The  question  of  the  original  liabil- 
ity of  a  city  on  its  bonds  sued  upon  cannot 
be  raised  in  this  court,  if  the  city  made  no 
defense  when  suit  was  brought  against  it 
in  the  state  court.  Sacramento  v.  Fowle, 
21  Wall.  119,  22:  592 

4569.  Objection  that  defendants,  foreign 
bom,  were  denied  by  the  trial  court  rights 
guaranteed  by  treaty,  cannot  be  raised  for 
the  first  time  in  the  Supreme  Court.  Re 
Spies  (Spies  v.  Illinois)  123  U.  S.  131,  8  Sup. 
Ct.  Rep.  21,  31:80 

Privilege  from  suit. 

See  also  Writ  and  Process,  108. 

4570.  If  a  counsel,  being  sued  in  a  state 
court,  omits  to  plead  his  privilege  of  ex- 
emption from  the  suit,  and  afterwards,  on 
removing  the  judgment  of  the  inferior  court 
to  a  higher  court  by  writ  of  error,  claims 
the  privilege,  such  omission  is  not  a  waiver 
of  the  privilege.  The  privilege  is  not  merely 
personal;  it  is  the  privilege  of  his  country 
or  government.  Davis  v.  Packard,  7  Pet. 
276,  8:  684 
Distinguished  in  Sentenis  v.  Ladew.  140  N.  Y. 

467,  37  Am.  St.  Rep.  569,  35  N.  E.  650. 
Cited  in  Hartford  F.  Ins.  Co.  v.  Doyle,  6  BIss. 
404.  Fei.  Cas.  No.  6.160 — Brnithwalte  v. 
.Toidan.  5  N.  D.  206.  31  L.R.A.  243.  65  N.  W. 
701 — Walters  v.  The  Mollle  Dosier,  24  Iowa, 
200,  95  Am.  Dec.  722 — Be  Caffrey,  52  App. 
Dlv.  268,  65  N.  Y.  Supp.  470 — Bumstead  v. 
Bead,  31  Barb.  669 — Delafleld  v.  Illinois. 
2  Hill,  168— Dudley  v.  Mayhew,  3  N.  Y.  12. 

Limitation  of  actions. 

See   also   Limitation   of   Actions,    534; 
Pleading,  702. 

4571.  The  claim  that  an  action  is  barred 
by  statute  cannot  be  first  raised  on  appeal. 
Bardon  ▼.  Land  &  River  Improv.  Co.  157 
U.  S.  327,  15  Sup.  a.  Rep.  650,  39:  719 

4572.  In  the  absence  of  a  contrary  rule 
established  by  statute,  a  defendant  who  de- 
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sires  to  avail  himself  of  a  statute  of  limita- 
tion as  a  defense  must  raise  the  question 
either  in  pleading,  or  on  the  trial,  or  before 
judgment,  and  cannot  raise  it  for  the  first 
time  in  an  appellate  court.  Upton  v.  Mc- 
Laughlin,  105  U.  S.  640,  26:  1197 

Upton  V.  Kent,  105  U.  S.  646,  note  26:  1200 
Retzer  v.  Wood,  109  U.  S.  185,  27:  900 

Cited  In  Retzer  t.  Wood,  109  U.  8.  187,  27 
L.  ed.  901,  8  Sap.  Ct.  Rep.  164 — Schunk  y. 
Moline,  M.  &  8.  Co.  147  U.  8.  505,  37  L.  ed. 
258,  13  Sup.  Ct.  Rep.  416 — Bartles  v.  Gib- 
son, 17  Fed.  298 — Hardin  v.  Cass  County, 
42  Fed.  657 — Interstate  BIdg.  &  L.  Asso. 
y.  Edgefield  Hotel  Co.  109  Fed.  693 — Adams 
y.  Tucker,  6  Colo.  App.  397,  40  Pac.  783. 

4573.  U.  S.  Rev.  Stat.  §  5057,  does  not 
impose  an  absolute  limit  of  two  years  after 
the  appointment  of  the  assignee  in  bank- 
ruptcy, to  his  right  of  action  in  respect  to 
transactions  which  occurred  before  such  ap- 
pointment; and  there  is  no  want  of  power 
in  the  court  to  entertain  a  suit  after  such 
two  years  have  elapsed.  It  is  too  late  for  a 
defendant  who  does  not  take,  prior  to  a 
judgment  against  him,  the  point  that  the 
action  is  barred  by  a  statute  of  limitation, 
to  raise  the  point  for  the  first  time  in  an 
appellate  court.  Upton  ▼.  McLaughlin,  105 
U.  S.  640,  26:  1197 

Asslernment  for  creditors. 

4574.  Objections  to  the  validity  of  an  as- 
signment for  the  benefit  of  creditors  for 
want  of  acceptance,  and  to  the  form  of  the 
judgment,  cannot  be  raised  for  the  first  time 
in  the  Supreme  Court  of  the  United  States. 
Robinson  v.  Belt,  187  U.  S.  41,  23  Sup.  Ct. 
Rep.  16,  47:  65 

Measure  ot  damages. 

4575.  Where  both  parties  to  the  suit  tried 
it  on  the  theory  that  the  value  of  the  prop- 
erty at  its  place  of  destination  in  Missouri, 
and  not  at  the  Western  terminus  of  the  rail- 
road of  defendant  in  Ohio,  should  be  the 
basis  on  which  to  estimate  the  damages,  it 
cannot  be  objected  in  an  appellate  court 
that  the  value  of  the  property  should  have 
been  taken  at  the  latter  place.  New  York, 
L.  E.  &  W.  R.  Co.  V.  Estill,  147  U.  S.  591, 
13  Sup.  a.  Rep.  444,  37:  292 
Cited  In  Lesser  Cotton  Co.  y.  St.  Louis,  I.  M. 

ft  S.  R.  Co.  52  C.  C.  A.  105,  114  Fed.  148-— 
Baker  y.  Kaiser,  61  C.  C.  A.  805,  126  Fed. 
319. 

Usury. 

See  also  supra,  4196. 

4576.  The  defense  of  usury  cannot  be 
raised  for  the  first  time  in  this  court  upon 
appral.  The  defense  should  have  been 
pleaded  or  otherwise  properly  raised  in  the 
court  below.    Ewing  v.  Howard,  7  Wall.  499, 

19:  293 

Carrier's  rates. 

4577.  That  the  disparity  in  rates  between 
import  and  domestic  traffic  was  too  great 
to  l)e  justified  by  ocean  competition  cannot 
be  made  by  the  circuit  court  of  appeals  the 
basis  of  an  affirmance  of  a  decision  by  the 
circuit  court  sustaining  an  order  of  the  In- 
terstate    Commerce     Commission     denyin*^ 


that  ocean  competition  should  be  rp^arded, 
when  there  was  no  allegation  or  testimony 
in  the  court  below  as  to  the  extent  to  whidi 
a  disparity  in  rates  could  be  justified  by 
ocean  competition  if  that  could  be  consid- 
ered. Texas  &  P.  R.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  16  Sup. 
Ct.  Rep.  666,  40:  940 

Ultra  vires. 

4578.  The  objection  that  the  contract  sued 
on  was  ultra  vireSy  not  pleaded  or  in  any 
way  brought  to  the  notice  of  the  court  be- 
low, cannot  be  made  upon  a  writ  of  error. 
Pullman's  Palace  Car  Co.  v.  Central  Transp. 
Co.  139  U.  S.  62,  11  Sup.  a.  Rep.  489, 

36:69 
Foreign  corporations. 

4579.  The  incompetency  of  a  foreign  cor- 
poration to  own  property  in  a  territory, 
without  having  complied  with  the  provisions 
of  the  territorial  law  in  that  respect,  cannot 
be  considered  in  the  Supreme  Ck>urt  of  the 
United  States,  unless  set  up  in  the  plead- 
ings in  the  court  below.  Dahl  v.  Montana 
Copper  Co.  132  U.  S.  264,  10  Sup.  Ct.  Rep. 
97,  83: 825 

liand  cases. 

4580.  The  provisions  of  the  act  of  Julv 
23,  1866  (14  Stat,  at  L.  218,  chap.  219,  i. 
S.  Comp.  Stat.  1901,  p.  1589),  to  quiet  land 
titles  in  California,  are  not  available  upon 
appeal,  where  they  were  not  referred  to  in 
the  complaint.  California  ex  rel.  Hastings 
V.  Jackson,  112  U.  S.  233,  5  Sup.  Ct.  Rep. 
113,  28: 712 

4580a.  A  decree  of  the  superior  court  of 
East  Florida,  confirming  a  Spanidi  con- 
cession, will  be  affirmed,  although  the  de- 
scription in  the  survey  is  not  exactly  identi- 
cal with  the  calls  in  the  grant,  where  it 
corresponds  in  many  respects,  and  no  ob- 
jection was  taken  on  that  ground  in  the 
superior  court  and  where  a  survey  could 
have  been  ordered,  if  deemed  necessan. 
United  SUtes  v.  Hertas,  8  Pet  475, 

8: 1015 

4581.  The  objection  that  a  Mexican  grant 
is  fictitious  cannot  be  raised  for  the  first 
time  in  this  court.  It  should  have  been 
made  in  one  of  the  tribunals  below,  if  re- 
lied upon  by  the  government,  so  as  to  have 
given  the  claimants  an  opportunity  to  meet 
it.    United  States  v.  Larkin,  18  How.  557. 

15:485 
Cited  In   Argnello  v.  United   States,   18  How. 
550,  16  L.  ed.  482. 

4582.  In  ejectment,  exceptions  to  the 
regularity  of  the  proceedings  anterior  to  a 
patent  under  which  a  party  claims,  or  the 
authority  to  issue  it,  are  not  available  when 
raised  for  the  first  time  on  appeal.  Brown 
V.  Huger,  21  How.  305,  16:  125 
Cited  in  Arllnfrton  Case,  8  Hughes,  18S,  Fed. 

Cas.   No.   8,191. 

4583.  An  objection  that  proof  of  abandon- 
ment of  land  was  made  before  the  register 
and  receiver,  and  a  finding  signed  by  them 
both,  when  it  should  have  been  before  the 
register  alone,  cannot  be  made  for  the  first 
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time  on  appeal.    Carr  ▼.  Fife,  156  U.  S.  494, 
15  Sup.  Ct.  Rep.  427,  39:  508 

Cnstoms  and  reTenue  cases. 

4584.  The  objection  on  appeal  that  the 
reappraisal  ordered  by  the  collector  was  not 
made  by  the  proper  officers  is  not  available 
if  not  specified  in  the  protest  to  such  reap- 
praisal, lasigi  Y.  Whitney  (lasigi  ▼.  The 
Collector)    1  Wall.  375,  17:686 

4585.  Where  the  only  question  raised  on 
the'  trial  in  the  court  below  was  whether 
certain  cotton  ties  were  dutiable  as  'Hiiand 
iron"  at  V/2  per  cent  or  as  ''manufactures 
of  iron"  at  35  per  cent  ad  valorem,  plaintiff 
in  error  cannot  here  claim  them  to  belong 
to  another  class  subject  to  a  different  duty. 
Badger  v.  Ranlett,  106  U.  S.  255,  1  Sup.  Ct. 
Rep.  346,  350,  27:  194 
died  In  Fourth  Nat.  Bank  v.   Franeklyn,  120 

U.  S.  751,  30  L.  ed.  827.  7  Sup.  Ct.  Rep. 
f57 — Pullman's  Palace  Car  Co.  v.  Central 
Trensp.  Co.  130  U.  S.  63,  35  L.  ed.  69,  11 
Sap.  Ct.  Rep.  489 — Johnson  &  Johnson  v. 
Bauer  &  Black,  27  C.  C.  A.  377,  58  U.  S. 
App.    437,   82   Fed.   665. 

4586.  An  objection  that  th^  Commissioner 
of  Internal  Revenue  had  the  option  to  de- 
liver other  stamps,  instead  of  refunding 
money  paid  for  stamps  which  had  been  de- 
stroyed, is  made  too  late  when  made  for 
the  first  time  upon  argument  in  the  Su- 
preme Court  of  the  United  States,  in  an  ac- 
tion against  the  United  States  for  the  value 
of  the  stamps,  which  was  brought  after  the 
Commissioner  had  absolutely  refused  to  re- 
imburse the  claimant  in  either  way,  on  the 
ground  that  their  value  had  been  already 
paid  to  him  by  insurers.  United  States  v. 
American  Tobacco  Co.  166  U.  S.  468,  17  Sup. 
Ct.  Rep.  619,  41 :  1081 

4.  As  to  Fleadings;  Indictment,  etc. 

Time  for  Objections  to  Pleadings,  see  Plead- 
ing, I.  g. 
See  also  supra,  4527,  4528. 

4587.  An  objection  not  taken  to  a  plead- 
ing in  the 'circuit  court  cannot  be  raised  in 
the  Supreme  Court.  Partridge  v.  Phoenix 
Mut.  L.  Ins.  Co.  15  Wall.  573,  21:  229 
Cited  In  Dushane  v.  Benedict,  120  U.  S.  644, 

30  L.  ed.  813.  7  Sup.  Ct.  Bep.  696. 

4588.  The  failure  to  take  objection  or  to 
make  a  motion  to  the  court,  where  a  party 
is  compelled  to  proceed  to  trial  without  the 
issues  being  formed  in  the  case,  is  equiva- 
lent to  consent  to  proceed  as  the  pleadings 
are.  J.  S.  Keator  Lumber  Co.  v.  Tliompson, 
144  U.  S.  434,  12  Sup.  Ct.  Rep.  669, 

36:  495 
died  in  Lilly  v.  Menke,  126  Mo.  231,  28  S.  W. 
004 — Briggs  v.  Cook,  99  Va.  278,  38  8.  B. 
148. 

4589.  This  court  can  notice  a  material 
and  inctirable  defect  in  the  pleadings  and 
verdict  as  they  are  represented  in  the  record 
to  have  existed  in  the  court  below,  although 
such  defect  is  not  noticed  in  the  bill  of  ex- 
eeptioDB,  nor   su^ested   by   the  counsel   in 


argument  here.  Garland  r.  Davis,  4  How. 
131,  11:907 

Cited  in  Pomeroy  v.  State  Bank,  1  Wall.  600, 

17  L.  ed.  641 — ^Rogers  v.  Burlington,  3  Wall. 

661,  18  L.  ed.  82 — New  Orleans,  O.  &  G.  W. 

R.  Co.  V.  Morgan,   10  Wall.  261,   19  L.   ed. 

893->-Bartb  v.  Cllse,  12  Wall.  403,  20  L.  ed. 

894 — New  Orleans  Ins.  Asao.  v.  Piaggio,  16 

Wall.  386,  21  L.  ed.  359 — Baltimore  &  P.  B. 

Co.  V.  Sixth  Presby,  Church,  91  U.  S.     130, 

23  L.  ed.  261 — Storm  v.  United  States,  94  U. 

8.  81,  24  L.  ed.  44 — Sowlea  v.  United  States, 

21  Fed.  223 — Smyth  v.  Lynch,  7  Colo.  App. 

401,  43  Pac.  670 — Holt  v.  Van  Bps,  1  Dak. 

223,  46  N.  W.  689— Murry  v.  Burrls,  6  Dak. 

180,  42  N.  W.  25 — Magruder  v.  Belt,  7  App. 

D.  C.  311 — Gautier  v.  Franklin,  1  Tex.  738 — 

McCIure-Mabie    Lumber    Co.    v.    Brooks,    46 

W.  Va.  733,  34  S.  E.  021. 

Declaration. 

See  also  Pleading,  192. 

4590.  Where  no  objection  to  the  declara- 
tion was  made  at  the  trial  or  before,  and  no 
ruling  on  the  subject  was  asked,  and  the  de- 
fendant did  not  request  at  the  trial  that  the 
plaintiff  should  elect  on  which  count  he 
would  ask  a  verdict,  the  objection  cannot  be 
taken,  in  the  appellate  court,  tiiat  the 
counts  of  the  declaration  were  inconsistent 
with  each  other.  National  Security  Bank 
V.  Butler,  129  U.  8.  223,  9  Sup.  Ct  Bep.  281, 

82:  682 

4591.  A  failure  in  the  declaration  against 
an  indorser  to  allege  notice  of  protest, 
which  ought  to  have  prevented  judgnaent  in 
the  court  below,  was  held  a  valid  objection, 
although  made  for  the  first  time  on  appeal. 
Slacum  ▼.  Pomery,  6  Cranch,  221,      3:  205 

4592.  Technical  objections  to  the  suffi- 
ciency of  an  averment  of  the  presentment 
of  a  note  to  the  maker  for  payment  should 
not  prevail  on  appeal,  where  sufficient  evi^ 
denoe  to  sustain  a  recovery  was  introduced 
under  such  averment  without  objection,  and 
the  defendant  has  had  the  benefit  of  what- 
ever defenses  he  has.  Bank  of  United  States 
V.  Smith,  11  Wheat  171,  6:  443 
Cited  in  Legg  v.  Vlnal,  165  Mass.  667,  43  N. 

B.  518 — Peabody  Ins.  Co.  v.  Wilson,  29  W. 
Va.  558,  2  S.  E.  888. 

4593.  The  want  of  an  averment  in  a 
declaration  on  a  promissory  note,  under 
which  evidence  could  be  admitted  of  a  usage 
as  to  the  number  of  days  of  grace,  is  not 
available  on  a  writ  of  error,  where  the  evi- 
dence of  such  usage  was  admitted  without 
objection  and  forms  part  of  the  record  as 
contained  in  the  bill  of  exceptions.  Renner 
V.   Bank   of  Columbia,   9   Wheat   581. 

6:  166 
Cited  In  Harrison  v.  Nixon,  9  Pet.  513,  9  L. 
ed.  212 — Coles  v.  Kelsey,  2  Tex.  565,  47  Am. 
Dec.  661. 

4594.  A  declaration  in  tort  to  which  non 
assumpsit  is  pleaded  presents  a  defect  in 
the  pleading  which  is  not  cured  by  verdict, 
and  to  which  objection  may  be  raised  for 
the  first  time  on  appeal.  Garland  v.  Davis, 
4  How.  131,  11:  907 

Libel  or  information  in  admiralty. 

4595.  An  objection  that  the  libel  in  a  ool- 
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lision  suit  is  too  general  in  its  terms  cannot 
be  taken  for  the  first  time  upon  appeal  in 
the  Supreme  Court.  The  Quickstep  v. 
Byrne    (The   Quickstep)    9   Wall.   665, 

19:  767 

4696.  Objections  to  the  form  of  informa- 
tion of  seizure  for  forfeitures  under  the 
revenue  laws,  not  made  below,  must  be  re- 
garded as  having  been  waived  or  cured  by 
the  verdict.  Friedenstein  v.  United  States, 
125  U.  S.  224,  8  Sup.  Ct.  Rep.  838.  31:  736 
ViteA  in  United  States  ▼.  15  Barrels  Distilled 

Spirits,  51    Fed.  423. 

Reply. 

4597.  An  objection  to  the  sufficiency  of  a 
replication  to  put  the  averments  of  the  plea 
in  issue  cannot  be  raised  after  verdict. 
Erskine  v.   Hohnbach,   14   Wall.   613, 

20:745 

4538.  Although  the  replication  is  a  de- 
parture from  the  complaint,  yet  the  defend- 
ant cannot  avail  himself  of  such  a  defect  in 
a  court  of  error,  where  he  did  not  raise  the 
question  by  demurrer  or  by  motion,  but 
went  to  trial  upon  the  issues  as  made  up. 
Ankeny  v.  Clark,  148  U.  S.  345,  13  Sup.  Ct. 
Rep.  617,  37:  475 

Cited  in  Less  v.  English,  29  C.  C.  A.  280.  56 
U.  S.  App.  16,  85  Fed.  475 — Patillo  v.  Allen- 
IVest  Commission  Co.  47  C.  C.  A.  645,  108 
Fed.  731 — Crown  Cycle  Co.  v.  Brown,  89 
Or.  288,  64  Pac.  451. 

4599.  An  objection  that  there  is  no  repli- 
cation, which  was  not  made  in  the  court 
below,  will  be  considered  as  having  been 
waived.     Fretz  v.  Stover,  22  Wall.  198, 

22:  769 

Laber  v.  Cooper,  7  Wall.  565,  19:  161 

Cited  in  Southern  R.  Co.  v.  Rhodes,  80  C.  C. 

A.    159,   68   U.   S.    App.   349,   86   Fed.  424— 

Woodward  v.  Sloan,  27  Ohio  St.  597. 

4600.  Absence  of  a  replication  to  a  new 
answer  cannot  be  made  for  the  first  time,  in 
the  United  States  Supreme  Court,  a  ground 
of  objection  to  the  subsequent  proceedings. 
Argentine  Min.  Co.  v.  Terrible  Min.  Co.  122 
U.  S.  478,  7  Sup.  Ct.  Rep.  1356,        30:  1140 

4601.  The  objection  that  there  was 
neither  a  demurrer  nor  replication  to  a  plea 
comes  too  late  after  a  trial  and  verdict 
below,  conducted  as  if  the  pleadings  had 
been  perfect  in  form.  Nauvoo  v.  Ritter,  97 
U.  S.  389,  24:  1050 

4602.  When  nn  equity  cause  was  heard 
upon  bill,  answer,  and  proofs,  the  want  of  a 
formal  replication  cannot,  on  appeal,  be 
assigned  for  error.  Central  Nat.  Bank  v. 
Connecticut  Mut.  L.  Ins.  Co.  104  U.  S.  54, 

26:  693 

Cited  in  Sheffield  Furnace  Co.  v.  WItherow,  149 

U.  S.  576.  37  L.  ed.  855,  13  Sup.  Ct.  Rep.  936 

— Thur])or  v.  Cecil  Nat.  Bank.  62  Fed.  514 — 

Taylor  v.   Brown,  32   Fla.  340,   18  So.  057. 

Cross  complaint. 

See  also  infra,  4652. 

4603.  A  contention  that  relief  was  im- 
properly awarded  because  no  cross  com- 
plaint was  filed  cannot  be  first  made  on  ap- 
peal, when  an  answer  was  treated  in  the 


court  below  as  equivalent  to  a  eroes  plead- 
ing. Perego  v.  Dodge,  163  U.  S.  160,  16 
Sup.  Ct.  Rep.  971,  41:  113 

Cited  iD  Mares  v.  Dillon,  30  Mont.  143,  75  Pae. 

963 — Dunham  ▼.  Travis,  25  Utah,  70,  69  Pie. 

468. 

4604.  Although  a  settlement  of  a  pending 
suit  should  usually  be  brought  before  tiie 
court  by  a  cross  bill  or  supplemental  an- 
swer, yet  a  decree  establishing  such  a  settle- 
ment upon  petition  only  may  be  upheld  on 
appeal,  where  no  objection  was  raised  to 
this  course  until  after  the  decree  was  ren- 
dered, and  where  both  parties  appeared  in 
the  matter  of  the  petition  and  contested  as 
to  the  extent  of  the  settlement.  Coburn  v. 
Cedar  Valley  Land  A  Cattle  Co.  138  U  8. 
196,  11  Sup.  Ct.  Rep.  258,  34:  876 
Cited  in  Perego  v.  Dodge,  163  U.  8.  164,  41  L. 

ed.  116,  16  Sap.  Ct.  Kep.  971 — ^Book  t.  Jus- 
tice Min.  Co.  68  Fed.  881. 

Indictment. 

4605.  The  omission  of  the  indorsement 
"A  true  bill,"  as  well  as  the  signature  of 
the  foreman  of  the  grand  jury,  from  an  in- 
dictment, is  not  a  ground  of  objection  for 
the  first  time  on  appeal.  Frisbie  t.  United 
States,  157  U.  S.  160,  15  Sup.  Ct.  Rep.  586, 

39:657 
Cited  in  Latney  t.  United  SUtes,  18  App.  D. 
C.  275— State  r.  McBroom,  127  N.  a  582,  87 
S.  B.  198. 

5.  As   to   Evidence;   Dep99UUn%»;   IFtt- 
neutes;  Variamce. 

Admission  generally. 

Sufficiency  of  Objections  and  Excep- 
tions, see  supra,  VI.  a,  2. 

Necessity  of  Exception,  see  supra,  367^ 
3677. 

Time  for  Taking  Exception,  see  supra, 
3710. 

See  also  infra,  4713. 

4606.  An  objection  to  evidence  not  made 
in  the  court  below  at  the  trial  cannot  be 
considered  by  this  court.  Mechanics  Bank 
of  Alexandria  v.  Seton,  1  Pet  299,  7:  152 
Hoyt  V.  United   Stotes,   10   How.  109, 

13:348 
Downey  v.  Hicks,  14  How.  240,  14:  404 

United  SUtes  v.  Moreno,  1  Wall.  400, 

17:638 
Pomeroy  v.  State  Bank  of  Indiana,  1  Wall 

592,  17: 638 

Schuchardt  v.  Allen,  1  Wall.  359,  17:  642 
Cavazos  v.  Trevino,  6  Wall.  773,  18:  818 
Williams  t.  Kirtland,   13   Wall.  306. 

20:  688 
Stebbins  v.  Duncan,  108  U.  8.  32,  2  Sup.  Ct 

Rep.  313,  27:  641 

Burley  v.  German-American   Bank,   111   U. 

S.  216,  4  Sup.  Ct  Rep.  341,  28:  406 

Cited  in  Charleston   Ice  Mfg.   Co.  ▼.  Joyce.  4 

C.  C.  A.  870,  8  U.  S.  App.  309.  64  Fed.  333 — 

Union  P.  E.  Co.  t.   Reese.   5  C.  C.  A.  512, 

16  U.   S.   App.   92,   56  Fed.   291 — ^Walker  t. 

Miller,  8  C.  C.  A.  333,  19  U.  8.  App.  403.  59 

Fed.    870 — Farmers'    &    T.    Nat.    Bank    ?. 

Greene,  20  C.  C.  A.  502,  43  U.  8.  App.  446, 

74Fed.  441. 

4606a.  Right   to   make  objection   to  m* 
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deeoe  is  waived  by  omitting  to  make  it 
until  the  case  is  being  submitted  to  the 
jury.    Roberts  v.  Graham,  6  Wall.  578, 

18:  791 
Cited  In  Boston  &  A.  R.  Co.  v.  O'Reilly,  158 
U.  S.  386.  39  L.  ed.  1007,  15  Sup.  Ct.  Rep. 
830 — Nashua  Sar.  Bank  y.  Anslo-American 
Land  Uortg.  k  Agency  Co.  189  U.  8.  231,  47 
L.  ed.  786,  23  Sup.  Ct.  Kep.  517— Chicago, 
M.  ft  St.  P.  R.  Co.  V.  Voplker,  70  L.R.A.  260, 
65  C.  C.  A.  233,  129  Fed.  529— Black  v.  Teet- 
er, 1  Alaska,  5o6 — Howgate  ▼.  United  States, 
3  App.  D.  C.  202— Brace  v.  Doble,  8  8.  D. 
420,  53  N.  W.  859 — Stcinke  v.  Bentley,  6  Ind. 
App.  666.  34  N.  E.  97— Murray  v.  Silver  City, 
D.  &  P.  R.  Co.  3  N.  M.  502,  9  Pac.  360— 
LashuB  y.  Chamberlain,  6  Utah,  388,  24  Pac. 
188. 

4607.  No  question  relative  to  the  admissi- 
bility of  evidence  is  presented  when  it  does 
not  appear  that  the  party  complaining  ob- 
jeeted  to  the  admission  of  the  evidence  on 
the  trial.  Generes  v.  Campbell,  11  Wall. 
193,  20:  110 

4606.  It  cannot  be  permitted  that,  after 
the  ease  has  gone  to  a  hearing,  testimony 
submitted  to  the  jury,  and  a  verdict  ren- 
dered, a  party,  for  the  first  time,  shall  state 
a  reason  for  his  objection  to  the  evidence 
which  would  make  good  the  objection. 
Patrick  v.  Graham,  132  U.  S.  627,  10  Sup. 
Ct  Rep.  194,  33:  460 

CUed  in  District  of  Columbia  v.  Woodbury,  136 
U.  S.  462,  34  L.  ed.  476,  10  Sup.  Ct.  Rep. 
900 — Boston  &  A.  R.  Co.  v.  O'Reilly,  158  U. 
S.  335,  39  L.  ed.  1007,  15  Sup.  Ct.  Rep.  830 
— Pine  River  Logging  &  Improv.  Co.  v.  Unit- 
ed States,  187  U.  S.  287,  46  L.  ed.  1169,  22 
Sup.  Ct.  Rep.  920 — Mitchell  v.  Marker,  25 
L.RJL.  35.  10  C.  C.  A.  308,  22  U.  S.  App. 
325,  62  Fed.  141— North  Chicago  Street  R. 
Oa.  v.  St.  John,  29  C.  C.  A.  635,  57  U.  S. 
App.  366.  85  Fed.  807 — Missouri,  K.  &  T.  R. 
Co.  T.  Elliott,  42  C.  C.  A.  198.  102  Fed.  105— 
Davla  V.  United  States,  46  C.  C.  A.  624,  107 
Fed.  757 — Illinois  Car  &  Equipment  Co.  v. 
Llnstroth  Wagon  Co.  50*  C.  C.  A.  606,  112 
Fed.  739. 

4608a.  Testimony  unobjected  to  at  the 
time  it  was  offered  and  permitted  to  go  to 
the  jury  cannot  afterwards  be  affected  by 
objections   to   the   court*s   instructions   and 

frayers  for  instructions.    Teal  v.  Bilby,  123 
'.  S.  572,  8  Sup.  Ct.  Rep.  239,  31:  263 

Cited  In  Farmers'  &  T.  Nat.  Bank  v.  Greene, 
20  C.  C.  A.  502,  48  U.  8.  App.  446,  74  Fed. 
441. 

4609.  Where  testimony  has  been  admitted 
under  objection,  without  stating  any  reasons 
for  the  objection,  the  losing  party  cannot, 
after  judgment  and  on  appeal,  state,  for 
the  first  time,  a  reason  for  that  objection 
which  would  make  it  good.  Boston  &  A.  R. 
Co.  V.  O'Reilly,  158  U.  8.  334,  15  Sup.  Ct. 
Rep.  830,  39:  1006 
Cited  In  Whipple  y.  Rich,  180  Mass.   480,  63 

N.  B.  5* 

4610.  An  objeetion  to  evidence  on  the 
ground  that  there  was  no  allegation  of  spe- 
cial damage  cannot  be  made  for  the  first 
time  on  appeal.  Boston  A  A.  R.  Co.  v. 
O'Reilly,  158  U.  S.  334,  15  Sup.  Ct.  Rep. 
830,  39:  1006 
OUed   in  Pine   River   Logging   k  Improv.   Co. 


V.  United  SUtes,  186  U.  S.  287.  46  L.  ed. 
1169,  22  Sup.  Ct.  Rep.  020 — Chicago  Terminal 
Transfer  R.  Co.  v.  Stone.  55  C.  C.  A.  191» 
118  Fed.  23. 

4611.  Nothing  which  occurred  in  the 
progress  of  the  trial  below  can  be  assigned 
for  error  in  the  Supreme  Court,  which  was 
not  called  to  the  attention  of  the  court 
below  and  decided  by  it.  When  specific  ob- 
jections are  made  to  the  admission  of  evi- 
dence, the  court  has  the  right  to  assume 
that  all  others  are  waived,  and  proceed  with 
the  case  accordingly.  Belk  v.  Meagher,  104 
U.  S.  279,  26:  735 
Cited  in   Chambers  v.   Harrington,   111   U.   S. 

351,  28  L.  c'd.  453,  4  Sup.  Ct.  Rep.  428 — 
Bram  v.  United  States.  168  U.  S.  571,  42  L. 
ed.  583,  18  Sup.  Ct.  Rep.  183 — Hamilton  v. 
Southern  Nevada  Gold  ft  S.  Mln.  Co.  13 
Sawy.  120,  33  Fed.  568 — Walsh  v.  Colclough, 
6  C.  C.  A.  118,  9  U.  S.  App.  537,  56  Fed.  782 
— ^Drexel  v.  True,  20  C.  C.  A.  266,  36  U.  S. 
App.  611,  74  Fed.  14 — Harkins  v.  Brown,  47 
C.  C.  A.  603,  108  Fed.  578 — Caledonia  Gold 
Min.  Co.  V.  Noonan,  3  Dak.  199,  14  N.  W. 
426 — Pitts  Agri.  Works  v.  Young,  6  S.  D. 
565,  62  N.  W.  432— Horst  v.  Shea,  23  Mont. 
397,  59  Pac.  364. 

4611a.  An  objection  to  hearsay  evidence 
although  first  made  after  it  was  received 
when  a  request  to  exclude  it  was  made  is 
sufiicient  to  present  the  error  on  appeal, 
where  the  judge  overruled  it  because  he 
deemed  the  evidence  competent,  and  not  be- 
cause it  was  not  made  m  time.  Lucas  v. 
United  States,  163  U.  S.  612,  16  Sup.  Ct. 
Rep.  1168,  41:  282 

Cited  in  National  Cash  Register  Co.  v.  Leland, 

37  C.  C.  A.  377,  94  Fed.  507. 

4612.  An  objection  to  evidence  for  lack  of 
notice  is  waived,  if  not  interposed  in  an 
equity  suit  before  the  final  hearing.  Roemer 
V.  Simon,  95  U.  S.  214,  24:  384 
Webster  Loom  Co.   v.    Higgins,    105    U.    S. 

680,  26:  1177 

Cited  in  Webster  Loom  Co.  v.  Higgins,  105  U. 
8.  596,  26  L.  ed.  1183— Zane  v.  Soffe,  110 
U.  S.  203,  28  L.  ed.  119,  3  Sup.  Ct.  Rep.  562 
— Lock  V.  Pennsylvania  R.  Co.  Fed.  Cas.  No. 
8,438— Singer  Mfg.  Co.  v.  Brill,  4  C.  C.  A. 
377.  7  V.  a.  App.  601,  64  Fed.  383 — David 
Bradley  Mfg.  Co,  v.  Eagle  Mfg.  Co.  6  C.  C. 
A.  673.  18  U.  8.  App.  349,  57  Fed.  992— 
Smith  ft  D.  Mfg.  V.  Mellon,  7  C.  C.  A.  440, 
19  U.  S.  App.  259,  58  Fed.  706 — Drewson 
V.  Unrtje  Paper  Mfg.  Co.  65  C.  C.  A.  553, 
131  Fed.  739. 

4613.  Error,  if  any,  committed  by  a  trial 
court  in  the  admission  of  proof  is  not  re- 
viewable in  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  circuit 
court  of  appeals,  where  no  error  concerning 
the  admission  or  rejection  of  testimony  was 
assigned  in  the  latter  court,  which  con- 
sidered the  case  upon  the  assumption  that 
the  correctness  of  the  rulings  of  the  lower 
court  in  this  regard  was  unchallenged.  Mc- 
Loughlin  v.  Raphael  Tuck  A  Sons  Co.  191 
U.  S.  267,  24  Sup.  Ct.  Rep.  105,  48:  178 

Admission  of  documents  or  depositions. 

Necessity  of  Exception,  see  supra,  3675. 
Time  for  Excepting,  see  supra,  3711. 
See  also  supra,  4127. 
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4614.  Objoetion  to  the  use  of  a  letter  in 
evidence,  on  the  ground  that  it  was  obtained 
from  the  defendant  by  unlawful  search  and 
seizure,  not  made  in  the  court  below,  can- 
not be  considered.  Re  Spies  (Spies  v. 
Illinois)   123  U.  S.  131,  8  Sup.  Ct.  Reo.  21, 

81:80 
ffUnnouished  In  Glndrat  v.  People,  138  111.  106, 
27  N.  E.  1085. 

Cited  in  WilllamB  ▼.  State,  100  Ga.  619,  39  L.R. 
A.  272,  28  8.  E.  624. 

4615.  An  objection  that  original  execu- 
tions ought  to  have  been  produced  in  prov- 
ing the  validity  of  alias  executions  on  which 
the  issue  and  return  of  the  original  execu- 
tions were  indorsed  cannot  be  made  for  the 
first  time  on  appeal.  Beebe  v.  United  States, 
161  U.  S.  104,  16  Sup.  Ct.  Rep.  532, 

40:  633 

4616.  The  objection  to  a  Mexican  grant 
that  the  Governor  who  signed  it,  and  the 
Secretary  of  state  who  att^ted  it,  were  not 
called  to  prove  it,  or  their  absence  accounted 
for,  in  proceedings  to  prove  the  claim  be- 
fore the  Commissioners,  cannot  be  raised  for 
the  first  time  on  appeal  to  the  Supreme 
Court.  United  States  v.  Auguisola,  1  Wall. 
362,  17:  613 

4617.  The  fact  that  a  delinquent  list  used 
as  prima  facie  evidence  in  proceedings  to 
collect  delinquent  taxes  under  Ariz.  Rev. 
Stat.  1887,  §§  2684  et  aeq,,  was  a  printed 
copy  of  the  list  published,  and  not  the 
original  list  filed  with  the  county  treasurer, 
is  not  ground  for  reversal,  where  the  objec- 
tion thereto,  under  §  2688,  was  that  the 
list  "is  not  a  copy  of  the  original,"  but  did 
not  point  out  wherein  it  was  incorrect,  and 
no  objection  to  its  admission  in  evidence 
was  made  on  the  ground  that  the  original 
had  not  been  first  offered,  or  that  the  pub- 
lished list  was  different  from  the  original. 
Maisb  V.  Arizona,  164  U.  S.  599,  17  Sup.  Ct. 
Rep.  193,  41 :  567 

4618.  Objections  to  irregularities  in  test 
affidavits,  which  have  been  acquiesced  in  by 
the  parties  in  the  courts  below,  will  not 
prevail  in  an  appellate  court.  The  Adeline, 
9  Cranch,  244,  3:  719 
Cited  in    Crawford   v.    The   William   Penn,    3 

Wash.  C.  C.  488,  Fed.  Gas.  No.  3,378 — The 
Empress,  Blatchf.  Prize  Gas.  146,  Fed.  Gas. 
No.  4,476 — ^The  Louisa  Agnes,  Blatchf.  Prise 
Gas.  114,  Fed.  Gas.  No.  8,531 — The  Martha, 
Blatchf.  &  H.  166,  Fed.  Gas.  No.  9,144 — 
Re  Growley,  1  Nat.  Bankr.  Reg.  618,  Fed. 
Gas.  No.  11,644 — Richmond  v.  New  Bed- 
ford Copper  Co.  2  Low.  Dec.  316.  Fed.  Cas. 
No.  11,800— The  Sally  Magee,  Blatchf,  Prize 
Gas.   384,   Fed.    Cas.   No.   12,260. 

4619.  In  cases  of  equity  in  the  Supreme 
Couirt  of  the  United  States,  no  objection  can 
be  taken  to  the  admissibility  of  any  deposi- 
tion, deed,  grant,  or  other  exhibit  found  in 
the  record  as  evidence,  unless  objection  was 
taken  thereto  in  the  court  below  and  entered 
of  record.  San  Pedro  A  C.  Del.  A.  Co.  v. 
United  States,  146  U.  S.  120,  13  Sup.  Ct. 
Rep.  94,  36:  911 

4620.  An  objection  to  a  deposition   first 


made  in  this  courts  on  the  ground  that  it 
does  not  appear  that  any  order  had  beoi 
granted  to  take  further  proofs,  comes  too 
late.  The  Georgia  ▼.  United  States  (The 
Georgia)  7  Wall.  32,  19: 122 

4621.  An  exception  that  the  master  re- 
fused to  suppress  depositions  will  be  over- 
ruled, where  it  nowhere  appears  by  the 
record  that  any  objection  was  made  before 
the  master  to  the  testimony.  Goodwin  v. 
Fox,  129  U.  S.  601,  9  Sup.   Ct  Rep.  367, 

32:805 
Cited  in  Gorham  Mfg.  Go.  v.  Emery-Bird-Thay* 
er  Dry  Goods  Co.  104  Fed.  245,  43  G.  C.  A. 
511. 

4621a.  Where  a  deposition  has  been  read 
in  evidence  without  opposition  it  cannot  be 
afterwards  objected  to  as  being  irregularly 
taken.     Evans  ▼.  Hettich,  7  Wheat.  453, 

5:496 
Cited  In  Whitney  ▼.  Bmmett,  Baldw.  815,  1 
Robb.  Pat.  Gaa  684,  Fed.  Cas.  No.  17,585— 
Indianapolis  Water  Co.  v.  American  Straw- 
Board  Go.  66  Fed.  636 — Braekett  v.  Nikirk. 
20  III.  App.  526 — Locke  v.  Farley,  41  Mich. 
407,  1  N.  W.  056— Williams  ▼.  Thomas.  3  N. 
M.  553,  9  Pac.  356. 

4622.  Where  depositions  were  taken  and 
heard  in  the  court  below,  without  restriction 
and  without  objection,  as  further  proof  in 
an  admiralty  cause,  it  is  too  late  to  object 
in  the  Supreme  Court  that  no  order  for 
further  proof  appears  to  have  been  made. 
The  Georgia  v.  United  States  (The  Georgia) 
7  Wall    32,  19:  122 

Sufficiency ;  lack  of  ovidenoe. 

Sufficiency    of    Objection,    see    supra, 

3604. 
Necessity    of    Ezoeptions,    see    supra, 

3690. 
See  also  supra,  1490. 

4623.  Wliere  no  suspicion  arises  from  the 
absence  of  the  *usual  preliminary  docu- 
mentary evidence,  objections  to  llie  suffi- 
ciency of  the  proof  must  be  urged,  in  tne 
first  instance,  before  the  inferior  tribunal. 
United  States  v.  Auguisola,  1  Wall.  352, 

17:  613 

Cited  in  United  States  v.  Moreno,  1  Wall.  403. 

17   L.   ed.   635— United   States  v.  Yorba,  1 

Wall.  422,  17  L.  ed.  637— Kansas  P.  B.  Co. 

V.  Cutter,  19  Kan.  88. 

4624.  The  objection  that  there  was  no 
evidence  of  the  particular  damage  for  which 
alone  a  recovery  was  permitted  Dy  the  trial 
court,  but  only  evidence  as  to  the  total 
damage,  cannot  be  first  raised  in  an  appel- 
late court.  Mercantile  Trust  Co.  v.  Hensfy, 
205  U.  S.  298,  27  Sup.  Ct  Rep.  535, 

51:811 

4625.  The  objection  that  a  contract  can- 
not be  proved  by  one  witness,  according  to 
the  law  of  Louisiana,  should  have  been 
made  to  the  court  below.  Cueullu  v.  Em- 
merling,  22  How.  83,  16:300 

4626.  An  objection  to  want  of  proof  of  a 
fact  such  as  the  citizenship  of  one  locating 
a  mining  cltiim,  which  might  be  met  at  oAce, 
must  be  taken  at  the  trial,  or  it  will  be  con* 
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sidered  as  waived,  except  as  to  matters 
going  to  the  jurisdiction.  O'Reilly  v.  Camp- 
bell, 116  U.  S.  418,  6  Sup.  Ct.  Rep.  421, 

29:  669 
oaed  In  Pine  RlTer  Logging  &  Impror.  Co.  v. 
United  States,  186  U.  S.  287,  46  L.  ed. 
1169,  22  Sap.  Ct.  Rep.  920 — Helena  v.  United 
States,  43  C.  C.  A.  432,  104  Fed.  115 — Jack- 
son V.  Dines,  18  Colo.  93,  21  Pac.  918— 
Tbomas  ▼.  Cbisholm,  13  Colo.  108,  21  Pac. 
1019— Sherlock  t.  Leighton,  9  Wyo.  315,  63 
Pac.  934. 

4627.  After  verdict  or  the  judgment  of 
the  court  sitting  as  a  jury,  the  Supreme 
Court  will  hold  that  the  court  or  jury  had  a 
right  to  presume  that  the  Surveyor  General 
did  his  duty  and  forwarded  a  list  of  swamp 
lands  to  the  General  Land  Office  at  specified 
dates,  where  no  objection  to  the  defect  of 
proof  in  this  regard  was  made  at  the  trial. 
Martin  v.  Marks,  97  U.  S.  345,  24:  940 
Cited  In  Tolleston  Club  v.  State,  141  Ind.  204, 

38  N.  E.  214. 

4628.  A  party  who  failed  in  the  trial 
court  to  object  to  a  finding  as  unsupported 
bv  evidence,  and  thereby  secured  the  omis- 
sion from  the  record  of  all  testimony  sup- 
porting it,  cannot  on  appeal  avail  himself 
of  the  absence  of  such  proof  from  the  record. 
Haws  V.  Victoria  Copper  Min.  Co.  160  U. 
S.  303,  16  Sup.  Ct.  Rep.  282,  40:  436 

Variance. 

See  also  infra,  4689. 

4629.  Objection  of  variance  not  taken  at 
the  trial  cannot  avail  in  the  higher  court  if 
it  could  have  been  obviated  in  the  court 
below.    Roberts  v.  Graham,  6  Wall.  578, 

18:  791 
died   in   Dnnstan   v.   The   R.    R.    Klrkland,   8 
Hughes,  645,  Fed.  Cas.  No.  4,181--Grave8  v. 
State,  121  Ind.  359,  23  N.  B.  155. 

4630.  The  objection  that  the  case  made 
and  found  was  different  from  the  one 
alleged  comes  too  late  when  urged  for  the 
first  time  in  the  appellate  court.  Wasatch 
Miu.  Co.  V.  Crescent  Min.  Co.  148  U.  S.  293, 
13  Sup.  Ct.  Rep.  600,  37:  454 
Cited  In  Crescent  Min.  Co.  v.  Wasatch  Min.  Co. 

151  U.  8.  323,  88  L.  ed.  179,  14  Sup.  Ct. 
Rep.  348 — ^Paine  v.  Trask.  5  C.  C.  A.  600, 
5  U.  8.  App.  283,  66  Fed.  235— David  Brad- 
ley Mfg.  Co.  v.  Eagle  Mfg.  Co.  7  C.  C.  A. 
443,  18  U.  S.  App.  455,  58  Fed.  722. 

4631.  Variances  will  not  be  held  material 
on  the  ground  that  they  were  misleading, 
where  no  question  as  to  them  was  raised  at 
the  trial  court  or  in  the  court  to  which  ap- 
peal was  first  taken.  Grayson  v.  Lynch,  163 
r.  S.  468,  16  Sup.  Ct.  Rep.  i064,  41:  230 
Cited  In  Baltimore  &  P.  H.  Co.  v.  Cumberland, 

176  U.  8.  238,  44  L.  ed.  451,  20  Sup.  Ct. 
Rep.  380. 

4632.  The  variance  between  the  record  of 
a  judgment  as  certified  and  that  described 
in  the  declaration  not  having  been  excepted 
to  in  the  trial  court  cannot  be  noticed  on 
appeal.     Gorman  v.  Lenox,   15  Pet.   115, 

10:  680 

Ttfed  in  Snydam  v.  Williamson,  20  How.  430. 

15  L.  ed.  981 — Rogers  v.  Burlington,  3  Wall. 

661.  18  L.  ed.  82 — Aurora  T.  West,  7  Wall. 

91,  10  L.  ed.  46. 

U.  8.  IHg.— 41 


4633.  An  objection  that  there  is  a  fatal 
variance  between  the  facts  as  found  by  the 
court,  and  the  case  made  by  the  petition,  is 
not  available  when  urged  for  the  first  time 
in  the  Supreme  Court,  where  it  does  not  ap- 
pear that  the  evidence  offered  to  the  court 
was  objected  to,  or  that  any  exception  van 
taken.  New  Orleans,  0.  &  G.  W.  R.  Co.  v. 
Lindsay,  4  Wall.  650,  18:  328 
Cited  in  Ewlng  v.  Howard,  7  Wall.  503,  19  L. 

ed.  295. 

4633a.  A  discrepancy  between  a  Spanish 
grant  and  the  survey  made  thereunder,  in 
the  name  given  to  a  brook  dividing  the 
tract  into  two  parts,  is  not  such  an  error 
as  will  prevent  an  aflfirmance  of  the  decree 
of  the  lower  court  confirming  the  title,  when 
no  notice  was  taken  of  the  discrepancy  in 
the  court  below  where  the  locality  of  the 
survey  was  understood.  United  States  v. 
Hernandez,  8  Pet  485,  8:  1018 

4634.  That  a  bill  makes  no  distinction  be- 
tween the  acts  of  an  executor  as  executor 
merely,  and  as  executor  having  a  power 
coupled  with  a  trust,  is  not  such  a  variance 
as  imperatively  to  require  an  amendment, 
no  objection  thereto  having  been  taken  be- 
low.    Taylor  v.  Benham,  5  How.  233, 

12:  130 
Cited  in   Bunnel  v.    Stoddard,   Fed.    Cas.   No. 
2,135. 

Competency  of  witnesses. 

4635.  An  objection  to  the  competency  of  a 
witness,  whose  testimony  was  received  with- 
out objection  in  the  district  and  circuit 
courts,  cannot  be  first  made  in  the  Supreme 
Court.  The  Palmyra,  12  Wheat.  1,  6:  531 
Cited  in  Harrlsoii  v.  Nixon,  9  Pet.  635,  9  L. 

ed.   220 — Den  ex  dem.   Hadley  v.   Gelger,  9 
N.  J.  L.  238. 

4636.  An  objection  made  on  the  argu- 
ment, that  a  witness  is  interested,  is  too 
late;  it  should  have  been  made  on  the  hear- 
ing.    Nelson  v.  Woodruff,  1  Black,  156, 

17:97 
Cited  in  Brooks  v.  Francis,  8  MacArth.  113. 

Cross-examination. 

4637.  If  it  is  intended  to  raise,  on  a  writ 
of  error,  the  point  that  a  cross  examination 
was  not  responsive  to  anything  elicited  on 
the  direct,  an  objection  must  have  been 
taken  on  that  ground  at  the  trial.  Hurley 
V.  German  American  Bank,  111  U.  S.  216,  4 
»up.  Ct.  Rep.  341,  28:  406 
Cited  In  Charleston  Ice  Mfg.  Co.  v.  Joyce,  4  C. 

C.  A.  370,  8  U.  B.  App.  309,  54  Fed.  333. 

6.  As  to  Jury, 

4638.  Where  the  laws  permit  a  waiver  of 
a  trial  by  jury  it  is  too  late  to  make  an 
objection  that  the  waiver  was  not  made  a 
matter  of  record,  after  the  case  has  pro- 
ceeded to  a  hearing  and  a  decision  has  been 
rendered.     Phillips  v.  Preston,  5  How.  278, 

12:  152 

Cited  In  United  States  v.  King,  7  How.  866,  12 

L.  ed.  948 — Kpamey  v.  Case,  12  Wall.  282, 

20  L.  ed.  396 — Oilman  v.  Illinois  &  M.  Teleg. 

Co.  91  U.  S.  614,  23  L.  ed.  409. 

4639.  Objection  that  the  trial  was  had  by 
the  court  without  a  jury  cannot  be  raised 
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for  the  first  time  on  appeal.  Dundee  Mortg. 
&  T.  Invest.  Co.  v.  Hughes,  124  U.  S.  157, 
8  Sup.  Ct.  Rep.  377,  81:367 

Selection;  qualification. 

Necessity  of  Exception,  see  supra, 
3671a. 

Waiver  of  Objection  to  Juror  by  Fail- 
ure to  Raise  Question  Until  after 
Verdict,  see  Trial,  66. 

4640.  Where  defendant  made  no  objection 
to  the  method  pursued  by  the  court  in  im- 
paneling a  jury  at  the  time  or  until  after 
conviction,  when  he  made  it  a  ground  of  mo- 
tion for  a  new  trial,  tiie  Supreme  Court  of 
the  United  States  will  not  regard  the  ob- 
jection on  writ  of  error.  Alexander  v.  Unit- 
ed States,  138  U.  S.  353,  11  Sup.  Ct.  Rep. 
350,  34:  954 
Cited  in  Lewis  v.  United  States,  146  U.  8.  379, 

36  L.  ed.  1015,  13  Sup.  Ct.  Rep.  136 — Bram 
V.  United  States,  168  U.  S.  572,  42  L.  ed. 
683,  18  Sup.  Ct.  Rep.  18.3 — ^United  States  v. 
Davis,  103  Fed.  467— DeForest  v.  United 
States.  11  App.  D.  C.  460— Price  v.  United 
States,  14  App.  D.  C.  403 — State  v.  Almy, 
67  N.  H.  281.  22  L.R.A.  750,  28  Atl.  872— 
Queenan  v.  Territory,  11  Okla.  271,  61  L.R. 
A.  328,  71  Pac.  218 — People  ▼.  Thiede,  11 
Utah,  281,  39  Pac.  887— United  States  t. 
Gough,  8  Utah,  430,  32  Pac.  696. 

4640a.  The  right  of  defendant  to  object 
that  a  juror  was  disqualified  because  it 
appeared  during  the  trial  that  he  had  been 
convicted  of  a  felony,  contrary  to  his  state- 
ment on  his  voir  dire,  is  waived  by  failure 
to  raise  the  question  until  after  verdict. 
Queenan  v.  Oklahoma,  190  U.  S.  548,  23  Sup. 
Ct.  Rep.  762,  47:  1175 

Cited  in  Sharp  ▼.  United  States,  18  Okla.  580, 

76  Pac.  177. 

7.  As  to  Instructions. 

Sufficiency  of  Objections  and  Exceptions,  see 
supra,  3619-3639. 

Necessity  of  Exception,  see  supra,  3678- 
3686. 

Time  for  Taking  Exceptions,  see  supra, 
3712-3714. 

Reviewability  of  Questions  not  Raised  Be- 
low, see  infra,  VIII.  j.  7. 

4641.  This  court  can  consider  only  such 
errors  in  instructing  the  jury  as  were  spe- 
cifically objected  to  in  the  court  below. 
Pcnnock  v.  Dialogue,  2  Pet.  1,  7:  327 
Barton  v.  Forsvth,  20  How.  532,  15:  1012 
Harvey  v.  Tvler,  2  Wall.  328,  17:871 
Lincoln  v.  Claflin.  7  Wall.  132,  19:  106 
First  Unitarian  Soc.  v.  Faulkner,  91  U.  S. 

415,  23:  283 

Mutual  L.  Ins.  Co.  v.  Snyder,  93  U.  S.  393, 

23:  887 
Beckwith  v.  Bean,  98  U.  S.  266,  25:  124 
Washington  &  G.  R.  Co.  v.  Vamell,  98  U. 

S.   479,  25:  233 

Congress  &  E.  Spring  Co.  v.  Edgar,  99  U. 

8.  645,  25:  487 

Worthington  v.  Mason,  101  U.  S.   149, 

25:848 
Relfe  V.  Wilson,  131  U.  S.  clxxxix.  Appx. 

and  26: 212 


Jones  ▼.  Buckell,  104  U.  8.  554,      26:841 

Cooper  V.  Schlesinger,  111  U.  S.  148,  4  Sup. 
Ct.   Rep.   360,  28:  382 

Moulor  ▼.  American  L.  Ins.  Co.  Ill  U.  S. 
335,  4  Sup.  Ct.  Rep.  466,  28:  447 

Mobile  &  M.  R.  Co.  v.  Jurev,  use  of  Fac- 
tors' &  T.  Ins.  Co.  Ill  U.  S.  584,  4  Sup. 
Ct.  Rep.  566,  28:  527 

Cited  in  Beaver  v.  Taylor,  93  U.  S.  54,  23  L. 
ed.  798 — Boogher  v.  New  York  L.  Ins.  ('o. 
103  U.  S.  98,  26  L.  ed.  312— Block  ▼.  D^ 
ling,  140  U.  S.  238,  35  L.  ed.  478,  %1  Sup. 
Ct.  Rep.  832 — ^Allis  v.  United  States,  155 
U.  S.  122,  39  L.  ed.  93,  15  Sup.  Ct  Rep.  S6 
— Newport  News  &  M.  Valley  R.  Co.  v.  Pace, 
158  U.  S.  37,  39  L.  ed.  888,  15  Sup.  Ct.  Rep. 
743 — Stockwell  v.  United  States,  8  Cliff.  299. 
Fed.  Cas.  No.  13,466 — Hennlng  v.  Western 
U.  Teleg.  Co.  43  Fed.  134— Northern  P.  B. 
Co.  V.  Lewis,  2  C.  C.  A.  454,  7  U.  8.  App. 
254,  61  Fed.  665 — Van  Gunden  v.  Virginia 
Coal  &  I.  Co.  3  C.  C.  A.  296,  8  U.  S.  App. 
229,  52  Fed.  841— Charleston  Ice  Mfg.  Co.  t. 
Joyce,  4  C.  C.  A.  370,  8  U.  S.  App.  309,  54 
Fed.  333— Shelp  v.  United  States,  26  C.  C. 
A.  576,  48  U.  S.  App.  376,  81  Fed.  700— 
Steel  Rail  Supply  Co.  v.  Baltimore  ft  L.  B. 
Co.  64  C.  C.  A.  636,  130  Fed.  434 — ^Williams 
V.  State,  47  Ala.  664 — Murphy  y.  Lemay,  32 
Ark.  224 — ^Miller  v.  People,  28  Colo.  98,  46 
Pac.  Ill — Hughes  v.  Heyman,  4  App.  D.  C. 
451 — ^Willlngham  v.  State,  21  Fla.  785— 
Ortiz  V.  State,  30  Fla.  285,  11  So.  611— 
Blount  V.  State,  30  Fla.  294,  11  So.  547— 
Ohio  &  M.  R.  Co.  V.  McCartney,  121  Ind.  387. 
28  N.  E.  258 — Harriman  v.  Sanger,  67  Mf. 
446 — Brooks  v.  Dutcher,  24  Neb.  308,  38  .N. 
W.  780— Pittsburg,  Ft.  W.  ft  C  R.  Co.  ▼. 
Probst,  80  Ohio  St.  106 — Murray  t.  Murray. 
6  Or.  23. 

4642.  Instructions  given  by  the  court  at 
the  trial,  if  the  proposition  stated  is  cor- 
rect, are  not  to  be  regarded  as  the  sub- 
ject of  error  on  account  of  omissions  not 
pointed  out  by  the  excepting  party.  Castle 
v.  Bullard,  23  How.  172,  16:  424 
Cited  in  Tweed's  Case  (Flanders  t.  Tweed)  16 

Wall.  516,  21  L.  ed.  302— First  UniUrian 
Soc.  V.  Faulkner,  91  U.  S.  422,  28  L.  ed.  280 
— Congress  ft  E.  Spring  Co.  v.  Edgar,  99  l*. 
S.  659,  25  L.  ed.  491 — Locke  v.  United  States. 
2  Cliff.  580,  Fed.  Cas.  No.  8,442— Atchison 
T.  ft  S.  F.  R.  Co.  V.  Myers,  11  C.  C.  A.  442. 
24  U.  S.  App.  295,  63  Fed.  796 — SUte  um 
of  Little  V.  Donnelly,  9  Mo.  App.  531 — Ger- 
haaser  v.  North  British  ft  M.  Ins.  Co.  7  Nev. 
190. 

4643.  An  objection  to  an  instruction  of 
the  court,  not  taken  in  the  court  below,  that 
the  court  assumed  a  fact  which  should  have 
been  left  to  the  jury,  is  not  entitled  to 
weight.  Gibbs  v.  Consolidated  Gas  Co.  130 
U.  S.  396,  9  Sup.  a.  Rep.  553,      32:979 

4643a.  If  the  charge  of  a  judge  is  merely 
ambiguous,  the  party  dissatisfied  with  it 
should  request  to  have  it  made  clear  before 
the  jury  leave  the  bar.  Schuylkill  &  D. 
Improv.  ft;  R.  Co.  v.  Munson  (Improvement 
Co.  V.  Munson)  14  Wall.  442,  20:  867 

Failure  or  refusal  to  Instruct. 

Sufficiency    of   Objections   and    Excep- 
tions, see  supra,  3640-3649. 
Necessity  of  Exception,  see  supra.  3685. 

4644.  Failure  to  give  an  instruction  upon 


APPEAL  AND  ERROR,  Vni.  j,  8,  9. 


648 


a  point  in  issue  may  be  excepted  to  if  one 
was  requested,  but  not  otherwise.  Texas 
A  P.  R.  Co.  ▼.  Volk,  151  U.  S.  73,  14  Sup. 
Ct.  Rep.  239,  -38:  78 

Cited  In  Hickory  v.  United  States,  151  U.  S. 
317,  88  L.  ed.  177,  14  Sup.  Ct.  Rep.  334— 
Isaacs  ▼.  United  States.  159  U.  S.  401,  40 
L.  ed.  230,  16  Sup.  Ct.  Rep.  51 — Goldsby  v. 
United  States,  160  U.  S.  77,  40  L.  ed.  346, 
16  Sup.  Ct.  Rep.  216 — Texas  &  P.  R.  Co.  v. 
Cody.  166  U.  S.  616.  41  L.  ed.  1136,  17  Sup. 
Ct  Rep.  70.3 — Backus  v.  Fort  Street  Union 
Depot  Co.  160  U.  S.  575.  42  L.  ed.  861,  18 
Sup.  Ct.  Rep.  445 — Humes  v.  United  States, 
170  U.  8.  212,  42  L.  ed.  1012,  18  Sup.  Ct. 
Rep.  602 — ^Texas  &  P.  R.  Co.  v.  Patton,  9 
a  C.  A.  501,  23  U.  S.  App.  319,  61  Fed,  272 
— Williams  ▼.  Simons.  16  C.  C.  A.  681,  36 
U.  8.  App.  16.  70  Fed.  44 — Eastern  Oregon 
Land  Co.  r.  Cole,  35  C.  C.  A.  104,  92  Fed. 
953 — Cass  County  t.  Gibson,  46  C.  C.  A.  345, 
107  Fed.  366 — Whitney  Electrical  Instru- 
ment Co.  ▼.  Anderson,   172  Mass.  6,  51  N. 

B.  182. 

4645.  Omission  to  charge  the  jury  on 
some  one  of  the  points  of  the  case,  when 
it  does  not  appear  that  the  party  feeling 
himself  aggrieved  made  any  request  of  the 
court  on  the  subject,  cannot  be  assigned  for 
error.  United  States  Exp.  Co.  v.  Kountze 
Bros.  8  Wall.  342,  19:457 
Cited  In  Tweed's  Case  (Flanders  ▼.  Tweed)   16 

Wall.  516,  21  L.  ed.  392— Carter  v.  Carusl, 
112  U.  S.  484,  28  L.  ed.  822,  5  Sup.  Ct.  Rep. 
281— Texas  &  P.  R.  Co.  v.  Volk,  151  U.  S. 
78,  38  L.  ed.  80.  14  Sup.  Ct.  Rep.  239 — 
Western  ft  A.  R.  Co.  v.  Roberson,  9  C.  C.  A. 
659,  22  U.  8.  App.  187,  61  Fed.  605— Wil- 
liams ▼.  Simons,  16  C.  C.  A.  631,  36  U.  S. 
App.    16,   70    Fed.   44 — Less   v.    English,    29 

C.  C.  A.  281.  56  U.  S.  App.  16,  85  Fed,  477 
— Chicago  G.  W.  R.  Co.  v.  Healy,  30  C.  C 
A.  17,  57  U.  8.  App.  518,  86  Fed.  251 — ^Eant- 
em  Oregon  Land  Co.  r.  Cole,  35  C.  C.  A. 
104,  92  Fed.  952 — Frlziell  ▼.  Omaha  Street 
R.  Co.  59  C.  C.  A.  886,  124  Fed.  180— Steel 
Rail  Supply  Co.  t.  Baltimore  ft  L.  R.  Co.  64 
C.  C.  A.  636,  130  Fed.  484 — Baltimore  & 
P.  R.  Co.  V.  Golway,  6  App.  D.  C.  169 — 
Merrill  v.  St.  JjOuIb,  12  Mo.  App.  479— 
Wright  ▼.  Gillespie,  43  Mo.  App.  253 — Ter- 
ritory V.  O'Donnell,  4  N.  M.  210.  12  Pac. 
748— United  States  t.  DeAmador,  6  N.  M. 
178.  27  Pac.  488— Trujillo  v.  Territory,  7 
N.  M.  53.  32  Pac.  154. 

4646.  Where  there  is  evidence  to  support 
a  plea,  and  the  court  is  not  requested  to 
charge  the  jury  upon  the  issue  raised  there- 
by, the  failure  of  the  court  to  do  so  can- 
not be  assigned  for  error.  Carter  v.  Garusi, 
112  U.  S.  478.  5  Sup.  Ct.  Rep.  281,  28:  820 
Cited  in  Eastern  Oregon  Land  Co.  v.  Cole,  35 

C.  C.  A.  104.  92  Fed.  953 — Frisssell  ▼.  Omaha 
Street  R.  Co.  69  C.  C.  A.  386,  124  Fed.  180 
— Baltimore  ft  P.  R.  Co.  t.  Golway,  6  App, 

D.  a  169. 

S.  Questions  Suhmitted  to  Jury. 

4647.  An  objection  that  there  was  no  evi- 
dence to  support  a  joint  action  against  all 
the  defendants,  or  that,  if  there  was  evi- 
dence on  this  question,  it  should  have  been 
submitted  to  the  jury,  is  not  available  in 
the  Supreme  Court  of  the  United  States  on 
-  '-^f  of  error  to  a  circuit  court  of  appeals. 
where  H  waa  not  imised  either  in  that  court 


or  in  the  trial  court.  Pine  River  Logging 
&  Improv.  Co.  v.  United  States,  186  IT.  S. 
279,  22  Sup.  Ct.  Rep.  920,  46:  1164 

Cited  In  Chicago,   I.  ft  L.   R.  Co.  v.  McGuire, 

196  U.   S.   182,  49  L.  ed.  417,   25   Sup.  Ct 

Rep.  200. 

9.  As  to  Judgment,   Verdict,   ete. 

Sufficiency  of  Exception,  see  supra,  3605. 
Presumption  as  to,  see  supra,  4184. 
See  also  supra,  4628. 

4648.  A  verdict,  not  special,  finding  but 
one  "issue,''  and  not  designating  which,  is 
always  amendable-  by  the  notes  of  the  judge, 
and  cannot  be  objected  to  for  the  first  time 
on  appeal.     Laber  v.  Cooper,  7  Wall.  565, 

19:  151 

4649.  A  verdict  and  judgment  upon  one 
only  of  the  demises  laid  in  the  declaration, 
without  noticing  the  others,  may  be  cor- 
rected on  motion,  and,  if  not  objected  to  in 
the  trial  court,  cannot  be  noticed  6n  writ 
of  error.  Van  Ness  v.  Bank  of  United 
States,  13  Pet.   17,  10:  38 

4650.  An  appeal  from  a  judgment  of  the 
court  of  claims,  appearing  to  have  been 
rendered  pro  format  no  objection  being  taken 
on  that  ground,  will  be  considered  and 
decided  upon  the  merits  by  the  United 
States  Supreme  Court.  United  States  v. 
Driscoll,  96  U.  S.  421,  24:  847 
Cited  In  United  States  v.  Gleeson,   124  U.  S. 

2C0,  81  L.  ed.  423,  8  Sup.  Ct.  Rep.  508. 

4651.  The  objection  "that  the  jury.  In  ren- 
dering their  verdict,  failed  to  respond  sep- 
arately to  the  distinct  issues  they  were 
sworn  to  try,"  if  not  taken  advantage  of  at 
the  usual  stage  of  the  proceedings,  nor 
prominently  presented  on  the  face  of  the 
record,  but  which  may  be  sprung  upon  a 
party  after  an  apparent  waiver  of  it  by 
his  adversarv,  should  be  entertained  in  obe- 
dience  only  to  the  strictest  requirements  of 
the  law,  and  will  not  be  entertained  if  the 
verdict  virtually  answers  all  the  pleas, 
though  not  technically  responsive.  Roach 
V.  Hulings,  16  Pet.  319.  10:  979 
Cited  in  Garland  v.  Davis,  4  How.  143,  11  L. 

ed.  912 — Townsend  v.  Jemlson,  7  How.  722, 
12  L.  ed.  887— Earth  v.  Clise,  12  Wall.  403, 
20  L.  ed.  394 — Murry  v.  Burris,  6  Dak.  180. 
42  N.  W.  25 — ^Taylor  v.  Baker,  1  Fla.  261 — 
Schlencker  v.  Risley,  4  III.  487,  38  Am.  Dec. 
lOO—SUte  Bank  v.  Batty,  5  111.  202— Gau- 
tler  V.  Franklin,  1  Tex.  738. 

4652.  The  principle  that  an  objection  not 
taken  in  the  court  below  will  not  be  allowed 
to  be  taken  in  this  court  was  held  to  have 
no  application  where  a  combination  of  grave 
errors  appeared  on  the  record,  including  a 
decree  upon  a  cross  bill  which  named  no  de- 
fendants and  asked  for  no  process,  and  upon 
which  no  process  had  been  issued  and  a  de- 
cree granting  the  relief  asked  by  the  cross 
bill  which  was  just  the  opposite  of  that 
asked  by  the  original  bill.  Washington,  A. 
&  G.  R.  Co.  V.  Washington  (Washington, 
A.  &  G.  R.  Co.  ▼.  Bradley)  10  Wall.  299, 

19:894 
Cited  In  White  v.  Bower,  48  Fed-  188— Fidelity 
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Trust  &  Safety  Vault  Co.  ▼.  Mobile  Street 
R.  Co.  63  Fed.  852 — Wood  v.  Collins,  8  C. 
C.  A.  525,  23  U.  S.  App.  224,  60  Fed.  142— 
Meyer  v.  Kuhn.  13  C.  C.  A.  304,  25  U.  S. 
App.  174,  65  Fed.  711— North  British  A  M. 
Ins.  Co.  V.  Lathrop,  17  C.  C.  A.  179,  25  U. 
S.  App.  443,  70  Fed.  438 — Owens  v.  Held- 
breder,  24  C.  C.  A.  303,  41  U.  S.  App.  736, 
78  Fed.  838 — Troendle  v.  Van  Nortwlck,  39 
C.  C.  A.  288,  98  Fed.  787 — Turner  v.  South- 
ern Home  Bldg.  k  L.  Asso.  41  C.  C.  A.  387, 
101  Fed.  316 — Beavers  v.  C.  A.  Richardson, 
118  Fed.  320 — Harris  v.  Schllnke,  96  Tex. 
91,  65  S.  W.  172 — Ringo  v.  Woodruff,  43 
Ark.  498. 

Amount. 

See  also  supra,  4675. 

4653.  An  objection  that  the  plaintiffs 
were  limited  in  their  recovery  to  the  sum 
named  in  the  affidavit  filed  with  the  declara- 
tion, made  for  the  first  time  in  the  appel- 
late court,  ought  not  to  be  entertained. 
J.  S.  Keator  Lumber  Co.  v.  Thompson,  144 
U.  S.  434,  12  Sup.  a.  Rep.  669,       36:  495 

4654.  One  who  fails  to  except  to  a  ref- 
erecfs  report  on  the  ground  that  it  did  not 
include  interest  cannot  urge  that  objection 
on  appeal  from  the  final  decree.  Coghlan 
V.  South  Carolina  R.  Co.  142  U.  S.  101,  12 
Sup.  Ct.  Rep.  150,  35:  951 

4655.  If,  after  an  interlocutory  decree  de- 
claring the  patentee's  right  to  an  account 
for  patented  machines  made  and  sold  under 
the  patentee's  title,  the  matter  is  referred 
to  a  master,  who  includes  in  his  report 
profits  on  sales  made  by  defendant  jointly 
with  another  before  the  transfer  to  him  by 
the  patentee  of  the  right,  and  no  exception 
pointed  out  the  error,  and  the  report  was 
confirmed,  it  is  too  late  to  object  to  it  in 
the  Supreme  Court  for  the  first  time.  Kins- 
man V.  Parkhurst,  18  How.  289.  15:  385 
Cited  in  Eaton  y.  Tmesdail,  40  Mich.  11. 

10,  Parties, 

See  also  Judgment,  9. 

4656.  Objections  to  parties,  or  for  the 
want  of  proper  parties,  should  be  made  in 
the  court  below,  where  amendments  may  be 
granted  in  the  discretion  of  the  court,  and 
parties  improperly  joined  may  be  stricken 
out  and  new  parties  added,  hs.  Tourette  v. 
Burton  (The  Commander-in-Chief)  1  Wall. 
43,  17:  609 
Distinguished    in    The    Detroit,    Brown,    Adm. 

145,  Fed.  Cas.  No.  3,832. 

Cited  in  The  Tlllle,  13  Blatchf.  516,  Fed.  Cas. 
No.  14,049— The  Ping-On,  7  Sawy.  490,  11 
Fed.  613 — ^The  William  F.  McRae,  23  Fed. 
559— The  Flottbek,  55  C.  C.  A.  452.  118  Fed. 
958. 

4657.  An  exception  on  the  groimd  of  mis- 
joinder of  parties  should,  if  relied  upon,  be 
taken  in  the  district  court,  where  the  plead- 
ings may  be  amended.  The  Black  wall  v. 
Sancelito  Water  &  Steam  Tug  Co.  (The 
Black  wall)  10  Wall.  1,  19:  870 

4658.  The  contention  that  an  action 
brought   by   a   married   woman   cannot    be 


maintained  because  the  husband  alone  has 
the  right  to  bring  the  action  cannot  be  re- 
garded in  the  Supreme  Court  of  the  United 
States,  when  the  point  was  not  presented  in 
the  court  below.  Texas  &  P.  R.  Co.  v.  Hum- 
ble, 181  U.  S.  57,  21  Sup.  Ct.  Rep.  526, 

45:  747 

4659.  The  joinder  of  an  unnecessary 
plaintiff,  not  having  been  objected  to  by  de- 
murrer or  otherwise  in  the  court  below, 
affords  no  ground  for  refusing  relief.  Haves 
V.  Pratt,  147  U.  S.  557,  13  Sup.  Ct.  l(ep. 
503,  37: 279 

4660.  A  decree  in  an  action  to  set  aside 
a  patent  of  the  United  States  for  lands, 
brought  by  the  district  attorney,  will  not  be 
reversed  on  the  ground  ^hat  there  is  not  suf- 
ficient evidence  that  the  suit  was  instituted 
under  the  authority  of  the  Attorney  Gener- 
al, where  the  objection  was  not  raised  bp- 
low,  and  the  case  is  argued  in  the  Supreme 
Court  on  behalf  of  the  government  by  the 
Assistant  Attorney  General,  who  files  a  cer- 
tified copy  of  the  order  of  the  Attorney 
General,  directing  the  district  attorney  to 
bring  the  suit.  Western  P.  R.  Co.  v.  Unitod 
States  (McLaughlin  v.  United  States)  108 
U.  S.  510,  2  Sup.  a.  Rep.  802,        27:  806 

Lack  of. 

See  also  supra,  4656. 

4661.  The  Supreme  Court  will  reverse  and 
remand  a  case  where  necessary  parties  were 
not  joined,  although  this  deficiency  was  not 
pointed  out  in  the  court  below.  Hooev  v. 
Wilson   (Hoe  v.  Wilson)    9  Wall.  501, 

19:  762 

Cited  In  Talbott  v.   Leatherbury,  92  Md.  170. 

48   Atl.   733 — Dabney  v.   Preston,  25  Gratt. 

842 — Morgan  v.    Blatchley,   33   W.  Va.   158, 

10  S.  £.  282. 

4662.  The  objection  that  proper  parties 
have  not  been  joined  in  the  suit,  made  for 
the  first  time  in  the  Supreme  Court,  is  too 
late  unless  such  parties  are  indispensable. 
Mechanics  Bank  of  Alexandria  v.  Seton,  1 
Pet.  299,  7:  152 
Livingston   ▼.   Woodworth,    15   How.   546. 

14:809 

Carey  v.  Brown,  92  U.  S.  171,  23:  469 

Kittredge  v.  Race,  92  U.  S.  116,  23:  488 

McBurney  v.  Carson,  99  U.  S.  567,      25:  378 

Gibbs  V.  Diekma,  131  U.  S.  clxxxvi.  Appx. 

and  26: 177 

Cited  In  Keller  v.  Ashford,  133  U.  S.  626.  33 

L.  ed.  674,  10  Sup.  Ct.  Rep.  494 — Potter  v. 

Wilson,   2   Fisher,   Pat.   Cas.    110.   Fed.  Cas. 

No.    11,342 — Lucas    v.    Bank    of    Darien.    2 

Stew.  (Ala.)  291— Wilkins  v.  Wilklns,  4  Port 

(Ala.)  248— Batre  v.  Ause.  5  Ala.  179— Tod 

V.  Crlsman,  123  Iowa.  609,  99  N.  W.  686— 

Griffin    v.    Lovell.    42    Miss.    404 — Dunn    r. 

Seymour,  11  N.  J.  Eq.  221 — ^Vaiden  v.  Stnb- 

blefield,  28  Gratt.  157. 

4663.  The  circuit  court  cannot  make  a  de- 
cree in  the  absence  of  a  party  whose  rights 
are  necessarily  affected  thereby.  The  objec- 
tion may  be  taken  on  the  hearing  below,  or 
in  the  appellate  court.  Coiron  v.  Millandon. 
19  How.  113,  15:575 
Cited  in  Alexander  v.  Horner,  1  McCraiy,  645. 
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No.  169 — BayerQue  v.  Jackson 
Water  Ca  McAll.  90,  Fed.  Cas.  No.  1,136— 
Winter  ▼.  Ludlow,  3  Phila.  465,  Fed.  Cas. 
No.  17,891 — Oberlin  College  v.  Blair,  70  Fed. 
420 — SIoox  City  Terminal  R.  &  Warehouse 
Co.  ¥.  Trust  Co.  of  N.  A.  27  C.  C.  A.  75,  49 
U.  &.  App.  523,  82  Fed.  126— Donovan  v. 
Campion,  29  C.  C.  A.  32,  66  U.  S.  App.  388. 
85  Fed.  72 — Daisy  Roller  Mills  v.  Ward,  6 
N.  D.  324,  70  N.  W.  271 — Seedhouse  T.  Bro- 
ward, 34  Fla.  529,  16  So.  425 — Smith  ▼. 
Sell,  114  Ind.  234.  16  N.  B.  524— McPlke 
V.  Wells,  54  Miss.  155— Winter  T.  Ludlow,  8 
Phila.  465,  16  Phila.  Leg.  Int.  332 — King  v. 
Commissioners  Court,  10  Tex.  Clr.  App.  115, 
30  S.  W.  257. 

Ic  Xrrors  Waived  or  Cured  Below. 

1.  In  General. 

WtdYer  by  Failitre  to  Raise  Below,  see  su- 
pra, VII L  j. 

Waiver  by  Appearance,  see  Appearance,  II. 

Waiver  by  the  Appeal  in  Criminal  Case,  see 
Criminal  Law,  136-138. 

Waiver  of  Objection  in  Enainent  Domain 
Proceedings,  see  Eminent  Domain,  83. 

Waiver  of  Objection  to  Jurisdiction  by 
Pleading  or  Failure  to  Plead,  see  Plead- 
ing, 65-71. 

Waiver  of  Failure  to  File  Petition  for  Re- 
moval of  Cause  within  Required  Time, 
see  Removal  of  Causes,  337-339. 

Waiver  of  Refusal  of  Application  for  Re- 
moval of  Cause,  see  Removal  of  Causes, 
462-469. 

See  also  supra,  3503,  4324. 

4664.  An  objection  cannot  be  raised  in 
the  Supreme  Court  which  has  been  waived 
in  the  court  below.  Richmond  Min.  Co.  v. 
Rose,  114  U.  S.  576,  5  Sup.  Ct.  Rep.  1055, 

29:  273 

4664a.  Motion  for  a  new  trial  in  not  a 
waiver  of  an  exception  taken  on  trial  to  a 
ruling  of  the  court  as  to  the  admissibility 
of  evidence.  United  States  v.  Dashiell,  4 
Wall.  182,  18:  319 

ated  In  Preble  v.  Bates,  37  Fed.  774 — Dnpnls 

V.  Thompson,  16  Fla.  72. 

4665.  Irregularities  in  the  proceedings  on 
the  trial  of  the  cause  are  waived  or  cured  by 
an  agreement  of  counsel,  spread  upon  the 
record,  that  the  real  question  involved  shall 
be  contested  without  regard  to  form.  Co- 
lumbian Ins.  Co.  V.  Ashby,  18  Pet.  331, 

10:  186 

4666.  Mere  irregularities  are  waived  by 
the  defendant's  going  to  trial  upon  the  mer- 
its, and  cannot  constitute  an  objection  to 
the  judgment  on  a  writ  of  error.  Evans  v. 
Gee,  11  Pet.  80,  9:  639 

4667.  The  objection  that  the  referees  were 
not  sworn  was  waived  by  appearing  and  go- 
ing to  trial.  If  the  witnesses  had  not  been 
sworn,  the  waiver  of  that  defect  might  have 
been  made  in  like  manner.  Newcomb  v. 
Wood,  97  U.  S.  581,  24:  1085 
OUed  in  Oage  v.  Judson,  111  Fed.  364 — Judson 

V.  United  States,  57  C.  C.  A.  106,  120  Fed. 
644— Pardridge    v.    Ryan,    184    Hi.    255,    25 


N.  B.  827 — Cochran  v.  Bartle,  91  Mo.  644, 
3  S.  W.  854 — Allen  v.  Hickam,  156  Mo.  59, 
56  S.  W.  309. 

4668.  Caveators  who  appear  and  go^  to 
trial  in  a  proceeding  to  probate  a  will,  with- 
out seeking  further  time  for  the  purpose  of 
securing  additional  testimony  or  preparing 
for  the  hearing,  cannot  claim  to  have  been 
prejudiced  by  a  defect  in  a  notice  of  publi 
cation.  Leach  v.  Burr,  188  U.  S.  510,  2? 
Sup.  Ct.  Rep.  393,  47:  567 

4669-72.  Whenever  damages  are  claimed 
by  the  libellant  or  the  claimant  in  the  orig- 
inal proceedings,  if  a  decree  of  restitution 
and  costs  only  passes,  it  is  a  virtual  denial 
of  damages;  and  the  party  will  be  deemed 
to  have  waived  the  claim  for  damages,  un- 
less he  then  interpose  an  appeal  or  cross  ap- 
peal to  sustain  that  claim.  Canter  v.  Amer- 
ican Ins.  Co.  3  Pet.  307,  7:  688 

Parties. 

Waiver  by  Failure  to  Object  Below,  see 

supra,  VIII.  j,  10. 
Mistake  in  Name  of,  see  Judgment,  85, 

86. 

4673.  An  exception  to  a  ruling  that  all 
the  assignors  of  a  patent  cannot  be  named 
as  plaintiffs  in  a  suit  for  infringement,  but 
only  the  present  holder  of  the  title,  is 
waived  by  discontinuing  as  to  the  others 
and  proceeding  with  the  suit.  Campbell  v. 
Haverhill,  165  U.  S.  610,  15  Sup.  Ct.  Rep. 
217,  39: 280 
Cited  in   Travelers'   Ins.  Co.   v.   Randolph,   24 

C.  C.  A.  310,  47  U.  8.  App.  260.  78  Fed. 
759. 

4674.  Members  of  a  de  facto  corporation, 
who  appear  in  court  and  contest  the  ri^ht 
to  maintain  a  suit  against  the  corporation 
as  such  for  the  annulment  of  its  charter, 
and  who  appeal  from  a  decision  against  it, 
thereby  waive  any  objection  to  the  failure 
to  make  them  parties  to  the  proceeding. 
New  Orleans  Debenture  Redemption  Co.  v. 
Louisiana,  180  U.  S.  320,  21  Sup.  Ct.  Rep. 
378,  45: 550 
Cited  In  State  v.  New  Orleans  Debenture  Re- 
demption Ce.  112  La.  8,  36  So.  205. 

Jury. 

Waiver  of  Objections  to  Grand  Jury, 

see  Grand  Jury,  11-13. 
Waiver   of   Jury    Trial    Generally,   see 

Jury,  I.  c. 

4675.  An  error  committed  in  overruling 
an  objection  to  a  juror  as  legally  disquali- 
lied  is  cured,  where  it  appears  affirmatively 
that  -he  was  not  a  member  of  the  panel 
which  tried  the  case,  and  it  does  not  appear 
that  by  his  exclusion  therefrom  the  party's 
right  of  challenge  was  abridged.  Burt  v. 
Panjaud,  99  U.  S.  180,  25:  451 
Cited  In  Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  42 

C.  C.  A.  194,  102  Fed.  101 — Savage  v.  State, 
18  Fla.  945 — Andrews  v.  State,  21  Fla.  805 
— People  V.  Casey,  96  N.  Y.  124 — Ford  v. 
Umatilla  County,  15  Or.  824,  16  Pac.  83. 

Argument  of  counsel. 

4676.  Improper  remarks  of  counsel 
promptly   withdrawn   when   the  court  held 
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them  improper  will  generally  be  deemed  to 

be  cured.     Dunlap  v.  United  States,  165  U. 

S.  486,  17  Sup.  Ct.  Rep.  375,  41 :  799 

Cited  In  Kellogf?  v.  United  States,  43  C.  C.  A. 

182,    103    Fed.    202— State    v.    Laudano,    74 

Conn.    646,    51   Atl.    860— Yeager   r.    United 

States,   16   App.   D.   C.  363. 

4677.  An  exception  to  improper  language 
of  counsel  when  first  used  is  not  waived 
by  failing  to  except  to  similar  language 
used  by  other  counsel  thereafter.  Waldron 
V.  Waldron,  156  U.  S.  361,  15  Sup.  Ct.  Rep. 
383,  39:  453 

4678.  Th«  curative  effect  of  a  correction 
by  the  court  of  improper  language  and  ar- 
gument of  counsel  depends  unon  the  ques- 
tion whether  or  not  on  the  whole  case  and 
its  particular  circumstances  the  error  seems 
to  have  been  so  serious  that  it  must  have 
affected  the  minds  of  the  jury  despite  the 
correction.  Waldron  v.  W^aldron,  156  U. 
S.  361,  15  Sup.  Ct.  Rep.  383,  39:  453 

Verdict. 

Waiver  of  Failure  to  Sign,  see  Trial, 
834. 

4679.  Although  a  mere  formal  defect  in  a 
verdict  is  cured  by  the  act  of  Congress  re- 
lating to  amendments,  a  defect  in  substance 
in  both  plea  and  verdict,  so  that  the  rights 
of  the  parties  are  not  determined,  is  not  so 
cured.     Garland  v.  Davis,  4  How.  131, 

11:907 

Remittitur. 

4680.  Filing  a  remittitur  and  obtaining 
an  afiirmance  of  the  judgment  in  part  in 
order  to  prevent  a  new  trial  constitutes  a 
waiver  of  the  right  to  object  to  the  order  of 
the  court  requiring  it  as  an  alternative  of 
a  new  trial.  Koenigsberger  v.  Richmond 
Silver  Min.  Co.  158  U.  S.  41,  15  Sup.  Ct. 
Rep.  751,  39:  889 

;9.  As  to  Pleadings, 

Waiver  by  Failure  to  Raise  Below,  see 
supra,   VIII.  j,   4. 

Curing  Irregularities  of  Indictment  by  Ver- 
dict, see  Indictment,  etc.,  II.  g. 

Errors  Waived  or  Cured  by  Pleadings,  see 
Pleading,  I.  g. 

Waiver  of  Failure  to  File  Petition  for  Re- 
moval within  Required  Time,  see  Re- 
moval of  Causes,  337-339. 

4681.  Surplusage  in  pleadings  does  not,  in 
any  case,  vitiate  after  the  verdict.  Car- 
roll V.  Peake,  1  Pet.  18,  7:  34 

4682.  The  rule  as  to  certainty  in  plead- 
ings may  be  waived  by  the  parties,  and  in 
many  cases  defects  in  this  particular  are 
cured  by  a  verdict.  Minor  v.  Mechanics 
Bank,  1  Pet.  46,  7:47 

Declaration,    petition,    information,    or 
libel. 

See  also  supra,  4694. 

4683.  A  verdict  does  not  cure  a  substan- 
tial fault  in  a  declaration.  Welch  v.  Lindo, 
7   Cranch,  159,  3:301 


4684.  The  failure  of  a  declaration  to 
state  a  cause  of  action  is  not  cured  by  the 
verdict.  Renner  v.  Bank  of  Columbia,  9 
Wheat.  581,  6: 166 

4685.  Although  verdict  cures  a  defective 
statement  of  a  title  or  cause  of  action,  it 
will  not  cure  the  statement  of  a  defective 
title  or  cause  of  action.  McDonald  v.  Hob- 
son,  7  How.  745,  12:897 
Cited  in  Rayner  v.  Clark,  7  Barb.  583. 

4686.  A  defective  statement  of  a  good 
cause  of  action  is  cured  by  the  verdict.  Ren- 
ner V.  Bank  of  Columbia,  9  Wheat.  581, 

6:166 
Lincoln  Twp.  v.  Cambria  Iron  Co.  103  U.  S. 
412,  26: 518 

Cited  in  Townsend  v.  Jemlson,  7  How.  721,  12 
L.  ed.  887 — Friedenstein  v.  United  States, 
125  U.  S.  232,  31  L.  ed.  740,  8  Sup.  Ct. 
Rep.  838— Neis  v.  Yocnm,  9  Sawy.  27,  16 
Fed.  171 — Noyes  v.  Barnard,  11  C.  C.  A. 
431,  15  U.  S.  App.  527,  68  Fed.  789— Le« 
V.  English,  29  C.  C.  A.  280,  56  U.  8.  App.  16, 
85  Fed.  475 — Patillo  v.  Allen-West  Commis- 
sion Co.  47  C.  C.  A.  645.  108  Fed.  731— Har- 
mon V.  Asbmead,  60  Cal.  442 — Waahington  A 
G.  R.  Co.  V.  Hlckey.  6  App.  D.  C.  467— -Qairk 
V.Clark,  7  Mont.  237,  14  Pac.  669 — ^Darls  t. 
McMullen,  86  Va.  268,  9  S.  B.  1095. 

4687.  A  title  defectively  stated  is  cured 
by  the  verdict.  De  Sobry  v.  Nicholson,  3 
Wall.  420,  18:263 
Cited  In  Nets  v.  Yocnm,  9  Sawy.   27,  16  Fed. 

171. 

4688.  Defects  in  the  declaration  cannot  be 
cured  by  the  verdict,  where  no  ^roof  was 
offered  to  aid  the  insufficient  averments 
of  the  declaration.  Turner  v.  Ogden  (Wash- 
ington V.  Ogden)  1  Black,  450,  17:  203 

4689.  The  lack  of  essential  averments  in 
a  declaration  in  indebitatus  assumpsit  is 
cured  by  the  verdict,  if  the  evidence  of- 
fered was  sufficient  to  support  the  verdict, 
and  no  objection  was  made  to  a  variance 
between  allegations  and  proof.  Nashua 
Sav.  Bank  v.  Anglo-American  Land,  Mortg. 
&  Agency  Co.  189  U.  S.  221,  23  Sup.  a. 
Rep.  517,  47:  782 
Cited  in  A.  Coolot  Co.  v.  Kahner,  72  C.  C.  A. 

251,  140  Fed.  839— Prelss  v.  ZItt,  78  C.  C  A. 
57,  148  Fed.  618. 

4690.  [In  debt  on  a  penal  bond,  the 
omission  in  the  declaration  to  allege  the 
nonperformance  of  the  condition  is  cured 
by  verdict  on  a  plea  of  payment.  Thomp- 
son V.  Musser  (Pa.  Sup.  Ct.)  1  Dall.  458, 

1:222] 

4691.  In  an  action  of  debt  for  foreign 
money,  a  verdict  finding  the  value  of  the 
money  cures  a  defect  in  the  declaration  in 
not  averring  its  value.     Brown  v.  Barry,  3 

Dall.    365,  1:638 

• 

4692.  Where  the  objections  to  a  petition 
amount  simply  to  asserting  that  the  ground 
of  action  was  imperfectly  and  inaccurately 
stated,  and  whatever  defects,  imperfections, 
or  omissions  there  may  have  been,  if  not  ob- 
viated by  the  subsequent  pleadings,  were 
cured  by  the  verdict, — which  must  be  as- 
sumed to  liave  proceeded  upon  proof  of  tin 
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ftetf  which  Jnstifled  it, — the  objections 
will  he  disregarded.  Palmer  v.  Arthur, 
131  U.  S.  60,  9  Sup.  a.  Rep.  649,  33:  87 
Cited  In  Murphy  y.  Phelps,  12  Mont  633,  81 
Pac.  64. 

4693.  When  a  declaration  sounds  in  tori, 
and  the  plea  is  non  assumpsit,  such  a  plea 
would  be  bad  on  demurrer.  If  not  demurred 
to,  and  the  case  goes  to  trial  (the  issue  and 
verdict  following  the  plea),  the  defect  is  not 
cured  by  verdict,  under  the  statute  of  jeo- 
fails.    Garland  v.  Davis,  4  How.   131, 

11:  907 
Cited  in  Jones  v.  Van  Zandt,  5  How.  228.  12 
L.  ed.  12S — Taylor  v.  Benham,  5  How.  277, 
12  L.  ed.  151 — Jackson  v.  Rundlet,  1  Woodb. 
ft  M.  387,  Fed.  Cos.  No.  7,145 — Sanford  v. 
Clond,  17  Fla.  544 — Reed  v.  Conway,  20 
Mo.  47 — Munchow  v.  Munchow,  96  Mo.  App. 
656,  70  S.  W.  386— Hardy  v.  De  Leon,  5 
Tex.  239— Hughes  v.  Kelly,  2  Va.  Dec.  690, 
80  8.  E.  387— Lakin  v.  Tibbltts,  1  Wis.  509 — 
Bonge  V.  Dawson,  9  Wis.  248. 

4694.  Where  a  count  is  by  plaintiff  as 
administrator  of  G,  and  states  in  the  intro- 
ductory part  that  he  was  the  survivor  of 
M,  'late  merchants  trading  under  the  firm 
of  6  &  M,"  it  must  be  taken  to  be  a  suf- 
ficient averment  of  partnership,  after  gen- 
eral verdict.  Murphy  v.  Stewart,  2  How. 
263,  11:261 

4695.  Where  the  liability  of  the  assignor 
of  a  promissory  note  depended  upon  the 
prosecution  of  a  suit  against  the  maker, 
unless  that  would  have  been  unavailing,  a 
declaration  that  suit  would  have  been  ima- 
vailing,  without  showing  any  cause  or  rea- 
son why  it  would  have  been  imavailing,  al- 
though demurrable,  is  good  after  verdict. 
Wills  V.  Clafiin,  92  U.  S.  135,  23:  490 
ated  In  Martin  v.  Cole,  104  U.  8.  40,  26  L. 

ed.  651 — United  States  v.  Bayaud,  21  Blatchf. 
296,  16  Fed.  384— Aldrich  v.  Chabh^  86 
Mich.  869. 

4695a.  Where  material  dates  are  left 
blank  in  a  declaration,  the  presumption  is 
that  the  proof  supplied  the  defective  state- 
ment, where  the  defendant  pleaded  not 
guilty,  and  went  to  trial.  Stockton  v. 
Bishop,  4  How.   165,  11:918 

Cited  in  Moraell  v.  Hall,   13  How.  216,  14  L. 

ed.    118 — Ewing   v.    Howard.    7    Wall.    603, 

19  L.  ed.  295 — ^Less  v.  English,  29  C.  C.  A. 

281,  66  U.  8.  App.  16,  85  Fed.  476. 

lilbel  or  information  in  admiralty. 

4696.  Although  material  errors  occurred 
in  the  libel,  if  respondents  corrected  them  in 
their  answer  and  the  hearing  upon  the  mer- 
its was  full,  the  Supreme  (>)urt  will  disre- 
gard them.  The  Stephen  Morgan  t.  Good 
(The  Stephen  Morgan)   94  U.  S.  599, 

24:  266 
OHetf  in  The  Anranla,  29  Fed.  116. 

4697.  The  failure  of  an  information  in 
admiralty  sufficiently  to  state  the  alleged 
offense  is  not  cured  by  evidence  of  the 
facta  not  averred.  The  Hoppet  v.  United 
SUtes,  7  Cranch,  389,  3:  380 
Cited  In  United  States  v.  Huckabee,  16  Wall. 

431,  21  L.  ed.  463 — The  Rhode  Island,  Ol- 
cott,  611,  Fed.  Cas.  No.  11,745 — Wells  v. 
Tbc  Anne  Caroline,  Fed.  Cas.  No.  17,389a — 


Morris   v.    Bartlett,    47    C.    C.    A.   580,    109 
Fed.  677— Click  v.  State,  8  Tex.  287. 

Plea  or  answer. 

4698.  A  plea  of  non  assumpsit  is  a  waiver 
of  pleas  to  the  Federal  jurisdiction  for  lack 
of  diverse  citizenship.  Evans  v.  Gee,  11  Pet. 
80,  9: 639 

4699.  Pleas  which  are  cured  by  verdict 
are  those  which,  although  they  woidd  be  bad 
on  demurrer  because  wrong  in  form,  yet 
still  contain  enough  of  substance  to  put  in 
issue  all  the  material  parts  of  the  declara- 
tion.    Garland  v.   Davis,  4  How.   131, 

11:907 

4700.  Putting  in  issue  the  facts  averred 
in  the  plea  in  a  chancery  action  after  the 
sufficiency  of  the  plea  has  been  determined 
against  the  plaintiffs,  who  put  it  down  for 
argument  on  that  question,  does  not  pre- 
vent them  from  asking  a  review  of  the  de- 
cree on  appeal  to  the  Supreme  Court  of  the 
United  States,  in  view  of  equity  rule  33, 
which  provides  that  "if  upon  an  issue  the 
facts  stated  in  the  plea  he  determined  for 
the  defendant,  they  shall  avail  him  as  far 
as  in  law  and  equity  they  ought  to  avail 
him."  Green  v.  Bogue,  158  U.  S.  478,  15 
Sup.  Ct.  Rep.  975,  39:  1061 
Cited  In  American  Grapbophone  Co.  v.  Edison 

Phonograph   Works,  68  Fed.  452 — Soderberg 
V.  Armstrong,  116  Fed.   710. 

Reply. 

4701.  In  an  action  of  debt  upon  an  of- 
ficial bond,  where  a  general  performance  of 
duty  is  pleaded,  the  replication  should  as- 
sign a  special  breach;  yet,  if  a  general 
breach  be  assigned,  the  defect  will  be  cured 
by  verdict.  Minor  v.  Mechanics  Bank  of 
Alexandria,  1  Pet.  46,  7:  47 
Diatinguiehed  in  Hazel  v.  Waters,  8  Cranch,  C. 

C.  683,  Fed.  Cas.  No.  6,284. 

4702.  The  irregularity  that  there  is  no 
replication  to  a  plea  is  cured  by  the  trial 
and  verdict.    LaW  v.  Cooper,  7  Wall.  565, 

19:  151 
Cited  in  Nauvoo  v.  Bitter,  97  U.  8.  392,  24 
L.  ed.  1051— <}owell  v.  Colorado  Springs  Co. 
3  Colo.  86 — Carver  v.  O'Neal,  11  App.  D.  C. 
857 — Coker  v.  Hayes,  16  Fla.  372 — Crump  v. 
Perkins,  18  Fla.  364 — Huling  v.  Florida 
Sav.  Bank,  19  Fla.  705 — Beall  v.  Territory, 
1  N.  M.  518— Eason  v.  Miller,  15  S.  C.  196. 

4703.  The  omission  to  join  issue  upon  a 
second  avowry  for  rent  due  and  in  arrear 
generally,  the  first  one  being  for  rent  in 
arrear  under  special  circumstances  stated, 
or  to  notice  it  in  the  finding  of  the  jury  or 
in  the  judgment  of  the  court,  is  cured  after 
verdict.  Ingle  v.  Wallach  (Dermott  v.  Wal- 
lach)  1  Black,  96,  17:50 

Refusal  to  dismiss. 

4704.  The  denial  of  a  motion  to  dismiss 
a  complaint  cannot  be  assigned  as  error,  if 
the  defendant  did  not  rest,  but  introduced 
evidence.  Sigafus  v.  Porter,  179  U.  S.  116, 
21  Sup.  a.  Rep.  34,  45:  113 

4705-8.  An  exception  to  a  denial  of  a 
motion  to  dismiss  the  complaint,  made  at 
the  close  of  plaintifi'^s  evidence,  is  waived  by 
defendant's  afterwards  proceeding  with  the 
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ease  and  giving  evidence  on  his  part.  Un- 
ion P.  R.  Co.  V.  Snyder  (Union  P.  R.  Co. 
V.  Daniels)  152  U.  S.  684,  14  Sup.  Ct.  Rep. 
756,  38:  597 

Cited  in  Runkle  v.  Burnham,  153  U.  S.  222,  38 
L.  ed.  696,  14  Snp.  Ct.  Rep.  837 — SIgafus  v. 
Porter,  179  U.  S.  121,  45  L.  ed.  116,  21  Sup. 
Ct.  Rep.  84 — Western  U.  Teleg.  Co.  v.  Thorn, 
12  C.  C.  A.  108,  28  U.  S.  App.  123,  64  Fed. 
291 — Chicago  G.  W.  R.  Co.  v.  Healy,  30  C. 
C.  A.  14,  67  U.  S.  App.  613,  86  Fed.  248— 
Detroit  Crude  Oil  Co.  v.  Grable,  36  C.  C. 
A.  96,  94  Fed.  76 — McCrea  v.  Parsons,  50 
C.  C.  A.  613,  112  Fed.  918— -Denver,  T.  & 
Ft.  W.  R.  Co.  V.  Smock,  23  Colo.  461.  48  Pac. 
681— Hopkins  v.  Clark,  158  N.  Y.  304, 
63  N.  B.  27. 

Demurrer. 

Waiver  by  Pleading  over  after  Demur- 
rer, see  Pleading,  VIL  g. 

4709.  A  ruling  in  a  suit  on  a  policy  of 
life  insurance,  sustaining  demurrers  to  pleas 
of  breach  of  warranty  with  respect  to  the  in- 
sured's use  of  intoxicating  liquors,  is  not 
prejudicial,  even  though  erroneous,  where 
the  jury  found  for  plaintiff  under  the  in- 
structions that,  if  they  found  the  insured's 
answer  on  that  subject  to  be  untrue,  they 
should  find  for  defendant.  Home  L.  Ins.  Co. 
V.  Fisher,  188  U.  S.  726,  23  Sup.  Ct.  Rep. 
880,  47:  667 

Want  of  profert. 

4710-11.  The  want  of  profert  of  letters  of 
administration,  where  it  is  necessary  by  the 
local  law,  is  cured  by  verdict.  Murphy  v. 
Stewart,  2  How.  263,  1 1 :  261 

8»  As  to  Evidence;  Witnesses, 

Waived  by  Failure  to  Raise  Below,  see  supra, 
VIII.  j,  5. 

Waiver  of  Objections  to  Depositions  Gener- 
ally, see  Depositions,  IV.  c. 

Admission  generally. 

Of  Vagueness  or  Generality  of  Objec- 
tions and  Exceptions,  see  supra,  VI. 
a,  2. 

Prejudicial  Error  as  to,  see  infra,  VIII. 
m,  3,  a. 

4712.  The  party  offering  evidence  is  un- 
derstood to  waive  any  objection  to  its  com- 
petency as  proof.  Greenleaf  v.  Birth,  5  Pet. 
132,  8: 72 

4713.  Where,  upon  the  trial,  objection  is 
made  to  evidence,  and  exception  taken  to 
its  admission,  such  exception  is  not  waived 
by  a  failure  to  object  to  the  charge  of  the 
court  upon  such  evidence.  Boyd  v.  United 
States,  142  U.  S.  450,  12  Sup.  Ct.  Rep.  292, 

35:  1077 

4714.  Error  in  admitting  evidence  is  not 
ground  of  reversal  where  the  court  by  its 
charge  excludes  from  the  jury  the  question 
to  which  it  relates.  Hartford  Life  &  Annui- 
ty Ins.  Co.  v.  Unsell,  144  U.  S.  439,  12  Sup. 
Ct.  Rep.  671,  36:  496 

4715.  Improper  admission  of  evidence  is 
no  ground  of  error,  where  the  jury  were  in- 
structed to  disregard  it,  and  could  not  have 
been  misled.    New  York,  L.  E.  &  W.  R.  Co. 


v.  Madison,  123  U.  S.  524,  8  Sup.  Ct   Refi. 

246,  31 :  258 

died  in  Texas  ft  P.  R.  Co.  v.  Volk.  151   U.  8. 

77,  38  L.  ed.  80.   14  Sup.  Ct,  239 — DIstrieC 

of  Columbia  v.  Wilcox,  4  App.  D.  C.   122. 

4716.  The  erroneous  admission  of  evi- 
dence is  cured  by  its  subsequent  withdrawal 
followed  by  the  court's  instruction  to  the 
jury  to  disregard  it,  unless,  as  may  occur  in 
»ome  exceptional  cases,  the  impression  made 
upon  the  minds  of  the  jurors  by  the  evi- 
dence is  so  great  as  not  to  be  removed  bv 
its  withdrawal.  Hopt  v.  Utah,  120  U.  S. 
430,  7  Sup.  Ct.  Rep.  614,  30:  708 
Cited  in  Waldron  v.  Waldron,  166  U.   8.    H83, 

39  L.  ed.  459,  15  Sup.  Ct.  Rep.  383 — 
Throckmorton  v.  Holt.  180  U.  8.  567.  45  L- 
ed.  671,  21  Sup.  Ct.  Rep.  474 — United  States 
V.  Cross,  9  Mackey,  387 — Tbrockmorton  ▼. 
Holt,  12  App.  D.  C.  683 — Whlttaker  v.  Voor- 
hees,  38  Kan.  77,  15  Pac.  874 — Brown  ▼. 
School  Dlst.  No.  40,  1  Kan.  App.  ri3B.  40 
Pac.  820 — State  v.  Llghtsey,  43  S.  (\  115, 
20  S.  E.  975 — South  Carolina  Termfnul  Co. 
V.  South  Carolina  ft  G.  R.  Co.  52  S.  C.  18^ 
20  S.  E.  665 — ^Waterman  v.  Chicago  A  A. 
R.  Co.  82  Wis.  682,  52  N.  W.  247. 

4717.  In  an  action  against  a  railroad  com- 
pany for  personal  injuries,  mlings  of  the 
court  on  the  trial  as  to  the  allegations  and 
proof  upon  the  subject  of  exemplary  dama- 
ges become  immaterial  by  the  subsequent 
instruction  of  the  court,  withdrawing  from 
the  jury  the  claim  for  such  danuiges,  and 
by  the  return  of  a  verdict  for  actual  dama* 
ges  only.  Texas  &  P.  R.  Co.  v.  Volk.  151 
U.  S.  73,  14  Sup.  Ct.  Rep.  239,  38:  78 
Cited  in   King  y.    McLean    Asylum   26    L..R.A. 

798,  12  C.  C.  A.  171,  21  U.  8.  App.  481.  64 
Fed.  357. 

4718.  The  admission  of  testimony,  in  an 
action  to  recover  damages  for  the  death  of 
a  railroad  brakeman,  alleged  to  be  the  re- 
sult of  a  collision  with  an  overhanging 
waterspout,  that  such  spout  was  so  recon> 
structed  after  the  accident  as  to  be  farther 
removed  from  passing  trains,  is  not  error^ 
where  the  jury  are  told  that  such  change 
had  no  other  bearing  upon  the  issues  in- 
volved than  to  test  the  correctness  of  the 
measurements  offered  in  evidence  by  the 
railroad  company  to  show  that  the  water- 
spout  did  not  constitute  danger  to  brake- 
men  on  passing  trains.  Choctaw,  O.  &  G.  R. 
Co.  v.  McDade,  191  U.  S.  64,  24  Sup.  Ct. 
Rep.   24,  48:  9^ 

4719.  An  attempted  withdrawal  from  the 
jury,  by  an  instruction,  of  all  opinions  of 
witnesses  as  to  the  genuineness  of  the  testa- 
tor's signature,  in  so  far  as  they  are  baaed, 
in  whole  or  in  part,  upon  the  composition 
of  the  paper,  the  expressions  contained  in  it, 
the  legal  or  literary  attainments  of  the  tes- 
tator, or  anything  else  but  the  handwriting, 
but  stating  that  all  other  evidence  admit- 
ted bearing  upon  his  legal  attainments  and 
literary  style  may  be  considered  with  other 
evidence, — is  too  uncertain  to  cure  the  erro- 
neous admission  of  opinions  of  witnesses 
upon  those  matters,  where  in  a  long  trial 
some  witnesses*  to  handwriting  have  given 
opinions  based  upon  that  matter  only,  while 
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others  have  based  their  opiniona,  not'  only 
upon  the  handwriting,  but  upon  their  fa- 
miliarity with  the  legal  attainments  of  the 
testitor  and  his  characteristics  of  style  and 
composition.  Throckmorton  v.  Holt,  180  IT. 
S.  552,  21  Sup.  Ct.  Rep.  474,  45:  663 

Cited   in    Swift   &    Co.    y.    Johnson,    1    L.R.A. 

(N.S.)   1167,  71  C.  C.  A.  624,  138  Fed.  872 

—Bullock  V.  State.  65  N.  J.  L.  576,  86  Am. 

St  Rep.   668.  47  Atl.  62— State  ▼.   Hill,  52 

W.  Va.  301.  43  8.  E.  160. 

4720.  Merely  charging  the  jury  that  puni- 
tive damages  cannot  be  recovered  will  not 
cure  the  erroneous  admission  of  evidence,  in 
a  libel  case,  of  the  wealth  of  one  of  the  de- 
fendants, when  this  evidence  is  not  specific- 
ally withdrawn.  Washington  Gaslight  Co. 
V.  Unsden,  172  U.  S.  534,  19  Sup.  Ct.  Rep. 
296.  43:  543 
Cited   In    Swift    ft   Co.    v.    Johnson,    1    L.R.A. 

(N.S.)   1167,  71  C.  C.  A.  624,  128  Fed.  872. 

4721.  On  a  trial  for  murder  the  error  of 
admitting  evidence  of  other  crimes — such  as 
robberies — committed  by  the  defendants,  is 
not  cured  by  the  judge's  charge  that  de- 
fendants were  not  to  be  convicted  because 
of  the  commission  of  such  other  crimes. 
Bovd  V.  United  States,  142  U.  S.  450,  12 
Sup.  Ct.  Rep.  292,  35:  1077 

Admission  of  documentary  evidenoe  or 
depositions. 

Sufficiency  of  Objection,  see  supra,  3615, 

3617,  3618. 
Presumption  as  to,  see  supra,  4149. 

.4722.  Error  in  allowing  an  entire  book  to 
be  taken  by  the  jury,  when  only  a  few  pages 
were  in  evidence,  but  other  portions  had  a 
bearing  on  the  case,  is  not  cured  by  direct- 
ing the  jury  not  to  look  at  any  portion  of 
the  book  which  was  not  in  evidence.  Bates 
V.  Preble,  151  U.  S.  149,  14  Sup.  Ct.  Rep. 
277.  38:  106 

Cited    in    Alaska    Commercial    Co.    v.    Dinkel- 
splel,  57  C.  C.  A.  18,  121  Fed.  322. 

4723.  An  objection  to  the  admissibility  of 
telegrams  in  evidence  because  they  were  cop- 
ies is  waived  by  failure  to  insist  upon  a 
ruling  on  the  objection,  and  reserve  the 
c|iM»«*tion.  United  States  v.  McCoy,  193  U. 
s.  593,  24  Sup.  Ct.  Rep.  528,  48:  805 
Cited  in  Tx>rens  v.  United  States,  24  App.  D. 

r.  .180. 

4724.  Where  a  decree  states  that  it  was 
made  upon  the  bill  and  answer  without  re- 
gard to  a  deposition  given  in  evidence,  judg- 
ment will  not  be  reversed,  although  the 
deposition  was  wrongly  admitted.  Wilson 
V.  Hobs,  131  U.  S.  ccx.  Appx.  and      24:  270 

4725.  Permitting  the  deposition  of  a  wit- 
ness to  be  read  when  the  witness  is  actually 
in  court  and  his  presence  is  known  is  not 
prejudicial  error,  where  he  is  subsequently 
called  by  the  objecting  party,  and  gives  fully 
bis  explanation  of  the  deposition  and  his 
testimony  as  to  the  subject  to  which  it 
reilted.  Texas  &  P.  R.  Co.  v.  Watson,  190 
U.  S.  287,  23  Sup.  Ct.  Rep.  681,        47:  1057 


4726.  Where  a  deposition  taken  de  bene 
ease,  to  suppress  which  a  motion  had  been 
made  before  the  trial  and  overruled,  was 
read  at  the  trial  without  objection  and  with* 
out  exception,  it  cannot  be  .objected  here 
that  the  court  received  it.  Ray  v.  Smith,  17 
Wall.  411,  21:666 
Cited  in  Mays  v.  Fritton,  20  Wall.  418,  22  L. 

ed.  390,  11  Nat.  Bankr.  Reg.  232 — Northern 
P.  R.  Co.  V.  Urlln,  158  U.  S.  274,  39  L.  ed. 
980,  16  Sup.  Ct.  Rep.  840— Union  P.  R.  Co. 
V.  Reese,  5  C.  C.  A.  612,  15  U.  S.  App.  92, 
56  Fed.  291— Mays  v.  Fritton,  82  Phila.  Leg. 
Int.  250. 

Exclusion. 

Prejudicial  Error  as  to,  see  infra,  VIII. 
m,  3,  b. 

4727.  Exclusion  of  testimony  on  cross-eoc- 
amination  on  the  ground  that  the  matter 
had  not  been  opened  up  by  the  other  side 
is  not  prejudicial  error  if  the  matter  thus 
sought  to  be  elicited  is  not  offered  at  any 
subsequent  stage  of  the  trial.  Putnam  v. 
United  States,  162  U.  S.  687,  16  Sup.  Ct. 
Rep.  923,  40:  1118 

4728.  Error  in  excluding,  in  an  action  on 
the  indemnity  bond  of  a  oank  president,  a 
certificate  of  the  cashier,  made  in  answer  to 
an  inquiry  by  the  surety  company,  that  the 
president  ''has  performed  his  duty  in  an  ac- 
ceptable and  satisfactory  manner,  and  we 
know  of  no  reason  why  the  guaranty  bond 
should  not  be  continued,"  together  with  evi- 
dence tending  to  establish  that  the  giving 
of  the  certificate  was  an  act  done  in  the 
course  of  the  business  of  the  bank,  will  not 
require  reversal  of  a  judgment  against  the 
surety  company  on  such  bond,  where  the 
jury  were  charged  that  if  they  could  deduce 
irom  the  evidence  knowledge  on  the  part  of 
the  bank  of  the  fraud  of  the  president  the 
surety  company  would  not  be  liable,  and 
the  transactions  of  the  president  were  not 
of  such  a  character  as  to  preclude,  as  a  mat- 
ter of  law,  the  possibility  of  a  belief  by  the 
directors  and  other  officers  in  the  sufficiency 
of  his  explanations.  Fidelity  &  D.  Co.  v. 
Courtney,  186  U.  S.  342,  22  Sup.  Ct.  Rep. 
833,  46:  1193 
Cited  in   Issaquah   Coal   Co.   t.   United    States 

Fidelity  &  O.  Co.  61  C.  C.  A.  149,  126  Fed. 
93. 

Competency  of  witnesses. 

See  also  Depositions,  66. 

4729.  [Cross-examining  a  witness  on  a 
deposition  does  not  waive  objections  to  his 
competency.  Mifflin  v.  Bingham  (Pa.  Sup. 
Ct.)    1  Dall.  272,  1:133] 

Cross-exami  nation. 

4730.  Error  in  cross-examining  the  ac- 
cused with  reference  to  previous  misconduct 
which  has  no  tendency  to  connect  him  with 
the  ofTense  charged  is  not  available  on  a  writ 
of  error,  where  the  witness  denied  such  mis- 
conduct, and  no  attempt  was  made  to  con- 
tradict his  denial.  Sawyer  v.  United  States, 
202  U.  S.   150,  26   Sup.   Ct.  Rep.  575, 

50:972 
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4.  As  to  Instructions. 

Waiver  by  Failure  to  Raise  Below,  see  su- 
pra, VIII.  j,  7. 

• 

InstmcClons  sriven. 

Sufficiency    of   Objections    and    Excep- 
tions, see  supra,  3619-3639. 

4731.  A  part  of  a  charge,  which  was  with- 
drawn upon  the  defendant's  counsel  dis- 
claiming it,  disposes  of  plaintiff's  exception 
to  it.  Haines  v.  McLaughlin,  135  U.  S.  584, 
10  Sup.  a.  Rep.  876,  34:  290 

4732.  An  exception  to  instructions  is  not 
waived  by  subsequently  asking  the  court  to 
repeat  them,  in  connection  with  certain  an- 
swers made  to  questions  propounded  by  the 
jury,  as  this  merely  asks  the  restatement 
so  as  to  qualify  those  answers.  Mutual 
L.  Ins.  Co.  V.  Phinney,  178  U.  S.  327,  20 
Sup.  Ct.  Rep.  906,  44:  1088 

4733.  Instructions  that  the  jury  may  al- 
low interest  are  not  ground  for  reversal  if 
they  did  not  aUow  it.  Eddy  v.  Lafayette, 
163  U.  S.  456,  16  Sup.  Gt.  Rep.  1082, 

41:225 

4734.  Error  in  charging  the  law  in  rela- 
tion to  nonresidence  as  ground  of  attach- 
ment is  not  materia],  where  the  attachment 
was  sustained  by  verdict  of  the  jury,  not 
only  on  the  ground  of  nonresidence,  but 
also  of  fraud.  Holloway  v.  Dunham,  170 
U.  S.  615,  18  Sup.  a.  Rep.  784,    42:  1165 

4735.  Error  in  an  instruction,  if  any,  was 
corrected  where  the  court  charged  the  jury 
that  the  depositions  given  in  evidence 
should  be  favorably  construed,  and  inquiry 
was  made  by  the  jury  as  to  the  effect  to 
be  given  to  this  observation,  and  they  were 
told  that  the  deposition  left  the  question 
at  issue  open  for  their  consideration.  Gar- 
rard V.  Reynolds,  4  How.  123,  11:903 
died   In   Frisbee   v.   Tlmanns,   12  Fla.   543 — 

State  V.   Pike,   49   N.   H.    417,   6   Am.   Rep. 
533. 

4735a.  In  ejectment  to  recover  a  field  lot 
situated  within  the  limits  of  Carondelet,  an 
erroneous  instruction  to  find  for  the  defend- 
ant, if  the  alleged  cultivation  by  the  plain- 
tiff's ancestor  did  not  cover  the  precise  piece 
of  groimd  in  controversy,  is  cured  by  a  sub- 
sequent instruction  that  the  cultivation  of 
a  part  of  the  tract  under  a  claim  of  the 
whole  would  be  sufficient.  Gamache  v. 
Piquignot,  16  How.  451,  14:  1012 

4736.  Error  in  charging  the  jury  in  effect 
that  the  crime  is  murder  in  the  first  degree, 
where,  under  the  statutes,  it  is  for  the  jury 
to  say  what  degree  of  murder  is  established 
by  the  facts,  is  not  cured  by  a  previous 
charge  under  the  law  that  the  jury  are  the 
sole  judges  of  the  credibility  of  the  wit- 
ness, of  the  weight  of  the  evidence,  and  of 
the  facts.  TTopt  v.  Utah,  110  U.  S.  674. 
4  Sup.  Ct.  '  p.  202,  28:  262 
Cited  in  Chiua  v.  Samter,  51  S.  C.  461,  29  S. 

E.  206. 


Refusal  to  instruct. 

Sufficiency    of    Objections    and   Eieep- 
tions,  see  supra,  3640-3649. 

4737.  A  refusal  to  instruct  the  jury  at 
the  close  of  plaintiff's  evidence  to  find  for 
the  defendant  cannot  be  assigned  for  error, 
where  the  defendant  afterward  introduced 
evidence  in  his  own  behalf.  Accident  Ins. 
Co.  V.  Crandal,  120  U.  S.  527,  7  Sup.  a.  Rep. 
685,  30: 740 
Robertson  v.  Perkins,  129  U.  S.  233,  9  Sup. 

a.  Rep.  279,  32:  686 

Wilson  V.  Haley  Live  Stock  Co.  153  U.  S. 
39,  14  Sup.  Ct.  Rep.  768,  38:  627 

Cited  in  Northern  P.  R.  Co.  v.  Hares.  123  U. 
S.  713,  31  L.  ed.  299.  8  Sup.  Ct.  Rep.  321 
— Union  Ins.  Co.  v.  Smith,  124  U.  S.  424, 
31  L.  ed.  505,  8  Sup.  Ct.  Rep.  534 — Robert- 
son V.  Perkins,  129  U.  S.  236,  32  L.  ed.  688, 
9  Sup.  Ct.  Rep.  279 — Columbia  ft  P.  8.  R. 
Co.  V.  Hawthorne,  144  U.  8.  206,  36  L.  ed. 
406.  12  Sup.  Ct.  Rep.  591 — Bo^  v.  Oassert, 
149  U.  S.  28,  37  L.  ed.  634,  13  Sup.  Ct 
Rep.  738 — Campbell  v.  Haverhill,  155  U. 
S.  612,  89  L.  ed.  281,  15  Sup.  Ct.  Rep.  217 
— Northern  P.  R.  Co.  v.  Charless,  2  C.  C 
A.  391,  7  U.  S.  App.  359,  51  Fed.  572— 
Hunt  Bros.  Fruit  Packins;  Co.  v.  Cassldj, 
3  C.  C.  A.  528,  7  U.  S.  App.  424,  53  Fed. 
260 — Hudson  v.  Charleston,  C.  ft  C  R.  Co. 
55  Fed.  258 — Manufacturers*  A<M:i.  Indem- 
nity Co.  y.  Dorgan,  22  L.R.A.  623,  7  C.  C. 
A.  585,  16  U.  S.  App.  290,  58  Fed.  949— 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Myers.  11 
CCA.  442,  24  U.  S.  App.  295,  63  Fed. 
796— Western  U.  Teleg.  Co.  v.  Thorn,  12  C 
C.  A.  107,  28  n.  S.  App.  123,  64  Fed.  291 
— Travelers*  Ins.  Co.  v.  Randolph,  24  C.  C. 
A.  309,  47  U.  S.  App.  260,  78  Fed.  759— 
Union  Casualty  ft  Surety  Co.  ▼.  Schwerin. 
26  C  C.  A.  46,  42  U.  S.  App.  514,  80  Fed. 
039 — Jefferson  v.  Burhans,  29  C  C.  A.  490. 
58  U.  S.  App.  697,  85  Fed.  927 — ^BucbansD 
V.  Cleveland  Linseed-Oil  Co.  33  C.  C.  A.  353, 
62  U.  S.  App.  353,  91  Fed.  90 — ^Mexican  C. 
R.  Co.  V.  Glover,  46  C.  C  A.  338,  107  Fed. 
360 — Barnard  v.  Randle,  49  C  C  A  178, 
110  Fed.  908 — McCrea  v.  Parsons,  50  C.  C. 
A.  614,  112  Fed.  919— Columbia  N.  ft  L.  R. 
Co.  V.  Means,  68  C  C  A.  651,  136  Fed.  83 
— Bowman  v.  Bppinger,  1  N.  D.  24,  44  N.  W. 
1000 — Prlndle  v.  Campbell,  7  Mackey.  604 
— Main  V.  Aukam,  4  App.  D.  C.  57 — ^Territory 
V.  Neilson,  2  Idaho,  617,  23  Pac  537— 
Chamberlain  v.  Woodin,  2  Idaho,  645,  23 
Pac.  177— Barabasz  v.  Kabat,  91  Md.  59, 
46  Atl.  337— Bopp  v.  New  York  Electric 
Vehicle  Transp.  Co.  177  N.  Y.  36,  69  N.  B. 
122. 

4738.  An  exception  to  a  refusal  to  in- 
struct the  jury  to  find  for  the  defendant 
is  waived  if  the  defendant  afterwards  puU 
in  evidence  which  may  have  an  important 
bearing  on  the  case,  and  does  not  renew 
the  motion.  Union  P.  R.  Ck>.  v.  Callagban, 
161  U.  S.  91,  16  Sup.  Ct.  Rep.  493,  40:  628 
Cited  in  MacLeod  v.  Graven,  19  C  C.  A.  619, 

43  U.  S.  App.  129,  73  Fed.  629— Travelers 
Ins.  Co.  V.  Randolph,  24  C.  C.  A.  310,  47 
U-.  S.  App.  260,  78  Fed.  759 — Fulkerson  v. 
Chisna  Min.  ft  Improv.  Co.  58  C.  C.  A.  584, 
122  Fed.  784— Alta  Invest.  Co.  v.  Worden, 
25  Colo.  218,  53  Pac.  1047. 

4739.  The  refusal  of  the  court  to  charge 
the  jiu-y  as  to  the  rate  of  damages  to  be 
given  is  cured  by  a  verdict  for  the  highest 
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Bum  which  the  court  could  have  instructed 
them  to  allow.  Douglass  v.  M'AlIister,  3 
Cranch,  298,  2:  445 

d.  Taking  Case  from  Jury. 

Waiver  hy  Failure  to  Raise  Below,  see  su- 
pra, VIII.  j,  8. 

Nonsuit. 

4740.  Defendant's  exception  to  denial  of  a 
motion  for  nonsuit  is  waived  by  his  offer  of 
evidence  in  support  of   the  defense.     Nor- 
thern P.  R.  Co.  V.  Mares,   123  U.   S.  710, 
8  Sap.  Ct.  Rep.  321,  31:296 

Union  Ins.  Go.  v.  Smith,  124  U.  S.  405,  8 
Sup.  Ct.  Rep.  534,  31 :  497 

Bo^  T.  Gassert,  149  U.  S.  17,  13  Sup.  Ct 
Rep.   738.  37:631 

Rnnkle  v.  Burnham,  use  of  Mediavilla,  153 
U.  S.  216,  14  Sup.  a.  Rep.  837,  38:  694 
died  in  Columbia  &  P.  S.  R.  Co.  v.  Haw- 
thorne. 144  U.  S.  206,  36  L.  ed.  406,  12 
Sup.  Ct.  Rep.  591 — Bogk  v.  Gassert,  149  U. 
8.  23,  37  L.  ed.  634,  13  Sup.  Ct.  Rep.  738 
— ^Wilson  V.  Haley  Live  Stock  Co.  153  U.  S. 
43,  38  Ij.  ed.  630,  14  Sup.  Ct.  Rep.  768— 
Hansen  v.  Boyd,  161  U.  S.  403,  40  L.  ed. 
748,  16  Sup.  Ct.  Rep.  571 — SIgafus  v.  Por- 
ter, 179  U.  S.  121,  45  L.  ed.  116,  21  Sup.  Ct. 
Rep.  34 — Manufacturers'  Accl.  Indemnity 
Co.  V.  Dorgan,  22  L.R.A.  623,  7  C.  C.  A.  581, 
16  U.  S.  App.  290,  58  Fed.  949 — Atchison, 
T.  &  S.  F.  R.  Co.  V.  Myers,  11  C.  C.  A.  442, 
24  U.  S.  App.  295,  63  Fed.  796 — West- 
em  tJ.  Teleg.  to.  V.  Thorn,  12  C.  C.  A. 
107,  28  T'.  S.  App.  123,  64  Fed.  291— Mac 
Jjeod  V.  Graven,  19  C.  C.  A.  619,  43  U.  S. 
App.  129.  73  Fed.  629 — Union  Casualty  & 
Surety  Co.  v.  Scbwerln,  26  C.  C.  A.  46,  42 
U.  S.  App.  514,  80  Fed.  639 — Slgafus  v. 
Porter,  28  C.  C.  A.  445,  61  T7.  S.  App.  693, 
84  Fed.  431 — Jefferson  v.  Burhans,  29  C. 
C  A.  490,  58  U.  S.  App.  597.  85  Fed.  927 
— Cblcago  G.  W.  R.  Co.  v.  Healy,  30  C.  C. 
A.  14,  57  U.  S.  App.  513,  86  Fed.  248— 
Philadelphia  ft  R.  R.  Co.  v.  Younj;.  33  C.  C. 
A.  252,  62  U.  S.  App.  429,  90  Fed.  710— 
Detroit  Crude-Oil  Co.  v.  Grable,  36  C.  C.  A. 
96,  94  Fed.  76 — Barnard  v.  Randle,  49  C.  C. 
A.  178,  110  Fed.  907 — McCrea  v.  Parsons, 
60  C.  C.  A.  613,  112  Fed.  918— Walton  ▼. 
Wild  Goose  Mln.  &  Tradlni?  Co.  60  C.  C.  A. 
160,  123  Fed.  214— Columbia,  N.  ft  L.  R. 
Co.  V.  Means,  68  C.  C.  A.  651,  136  Fed.  83 
— Barabasz  v.  Kabat,  91  Md.  59,  46  Atl.  337 
— Southern  Loan  ft  T.  Co.  v.  Benbow,  135  N. 
C.  305,  47  S.  B.  485 — Carney  v.  Dunlway, 
35  Or.  134,  57  Pac.  192 — Brown  v.  Southern 
P.  R.  Co.  7  Utah,  292,  26  Pac.  579 — Thomp- 
son V.  Avery,  11  Utah,  223,  39  Pac  829 — 
Bopp  V.  New  York  Electric  Vehicle  Transp. 
Co.  177  N.  Y.  36,  69  N.  B.  122. 

Direction  of  rerdict. 

4741.  A  defendant  introducing  testimony 
after  his  motion  for  a  direction  of  the 
verdict  has  been  denied  waives  his  exception 
to  the  denial.  Wilson  v.  Haley  Live  Stock 
Co.  153  U.  S.  89,  14  Sup.  Ct.  Rep.  768, 

38:  627 

WUd   In    Detroit   Crude-Oil   Co.   v.   Grable.   36 

C  C.  A.  96,  94  Fed.  76 — McCrea  v.  Parsons, 

50  C.  C.  A.  613,   112  Fed.  918— Sullivan  v. 

Brooks,  10  Misc.  369.  31  N.  T.  Supp.  36. 

4742.  In^oducing  testimony  after  a  mo- 
Htm  to  direct  a  verdict  is  a  waiver  of  an 


exception  to  the  refusal  of  such  direction. 
Hansen  v.  Boyd,  161  U.  S.  397,  16  Sup.  Ct 
Rep.  571,  40:746 

nUiinguiahed  In   Alta   Invest.   Co.   v.   Worden, 
26  Colo.  218,  53  Pac.  1047. 

4743.  Defendant,  by  introducing  evidence, 
waives  error  of  court  in  refusing  motion, 
at  close  of  plaintiff's  proofs,  to  instruct  jury 
to  return  a  verdict  in  its  favor.  Silsby 
V.  Foote,  14  How.  218,  14:  394 
Cited  In   Union   Ins.   Co.  v.   Smith,   124   U.   S. 

424.  31  L.  ed.  505,  8  Sup.  Ct.  Rep.  534— 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Myers,  11 
C.  C.  A.  442,  24  U.  S.  App.  295,  63  Fed. 
796. 

I.  Review  of  Facia* 

1.  In  General, 

Sufficiency  of  Record  to  Permit  Review,  see 

supra,  V. 
Reviewability  of  Errors  of  Law  Generally, 

see  supra,  4239-4255. 
Judicial   Notice   in   United  States   Supreme 

Court  on  Error  as  Limited  by  Judicial 

Notice  Taken  Below,  see  Courts,  2113. 

4744.  Decisions  on  the  facts  must  be  af- 
firmed, where  they  are  not  shown  to  be 
wrong.  Ponder  v.  Delauney,  154  U.  S.  651, 
Appx.  14  Sup.  Ct.  Rep.  1208,  38:  1092 
Groat  V.  O'Hare,  154  U.  S.  660,  Appx.  14 

Sup.  Ct.  Rep.  1202,  38:  1093 

Burke  v.  Tregre,  154  U.  S.  641,  Appx.  14 

Sup.   Ct.   Rep.   1197,  38:  1090 

Mackall  v.  Richards,  154  U.  S.  624,  Appx. 

14  Sup.  Ct.  Rep.  1204,  38:  1090 

Fontaine  v.  McNab,  154  U.  S.  652,  Appx.  14 

Sup.  Ct.  Rep.  1201,  38:  1092 

United  States  v.  Williams,  154  U.  S.  652, 

Appx.  14  Sup.  Ct.  Rep.  1214,        38:  1092 

4745.  U.  S.  Rev.  Stat.  §  1011,  U.  S.  Comp. 
Stat.  1901,  p.  715,  precludes  the  Supreme 
Court  from  re-examining  questions  of  fact, 
upon  writ  of  error.  Miles  v.  United  States, 
103  U.  S.  304,  26:481 
Cited  In  American  Sales  Book  Co.  ▼.  BulUyant, 

54  C.  C.  A.  292,  117  Fed.  260. 

4746.  The  Supreme  Court  will  not  review 
inferences  of  fact  from  the  evidence  on  writ 
of  error.  Turner  v.  New  York,  168  U.  S. 
90,  18  Sup.  Ct.  Rep.  38,  42:  392 
Cited  In   Rhodes   v.   Iowa,   170   U.   S.   437,   42 

L.  ed.  1100,  18  Sap.  Ct.  Rep.  664 — Clipper 
Mln.  Co.  V.  EU  Mln.  ft  Land  Co.  104  U. 
S.  222,  48  L.  ed.  948,  24  Sup.  Ct.  Rep.  6.32. 

4747.  Questions  respecting  the  weight  of 
the  evidence  cannot  be  reviewed  on  writ  of 
error.  United  States  Exp.  Co.  v.  Kountze 
Bros.  8  Wall.  342,  19:  457 

4748.  Where  the  question  is  wholly  one 
of  weight  of  evidence,  the  judgment  will  be 
affirmed  witfiout  discussion.  Harrell  v. 
Beall,  17  Wall.  590,  21:  692 
Alviso  V.  United   States,  8  Wall.  337, 

19:  305 

Cited  in   Levis  v.    Kengla,   169  .U.   S.   237,    42 

L.  ed.  7.'?0.   18   Sup.  Ct.  Rep.  309 — Cauineld 

V.    Bogle,    2    Dak.    467,    11     N.    W.    511— 

Bollmann  v.  Bollmann,  6  S.  C.  N.  S.  43. 
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4749.  This  court,  sitting  as  a  court  of  er- 
ror, cannot  pass,  as  it  does  in  equity  ap- 
peals, upon  the  weight  or  sufliciency  of  the 
evidence.     Dirst  v.  Morris,  14  Wall.  484, 

20:  722 
Hyde  v.  Booraem,  16  Pet.  169,  10:  925 

Cited  in  Mercantile  Mut.  Ins.  Co.  t.  Folsom, 
18  Wall.  252,  21  L.  ed.  834 — Crews  y. 
Brewer,  19  Wall.  72,  22  L.  ed.  64 — Ogdens- 
burg  ft  L.  C.  R.  Co.  v.  Pratt,  22  Wall.  131, 
22  L.  ed.  830 — JEtna  F.  Ins.  Co.  y.  Boon, 
95  U.  S.  139,  24  L.  ed.  401 — ^tna  L.  Ins. 
Co.  V.  Ward.  140  U.  S.  91,  35  L.  ed.  377, 
11  Sap.  Ct.  Rep.  720 — Dower  y.  Richards, 
151  U.  S.  665,  38  L.  ed.  308.  14  Sup.  Ct. 
Rep.  452 — St.  Louis  y.  Western  U.  Teleg. 
Co.  166  U.  S.  391,  41  L.  ed.  1045,  17  Sup. 
Ct.  Rep.  608 — Searcy  County  y.  Thompson, 
18  C.  C.  A.  350,  27  U.  S.  App.  715,  66  Fed. 
98 — Key  West  y.  Baer,  13  C.  C.  A.  674,  30 
U.  S.  App.  140,  66  Fed.  442 — Rhodes  y. 
United  States  Nat.  Bank,  34  L.R.A.  744,  13 
C.  C.  A.  614,  24  V.  S.  App.  607,  66  Fed. 
515 — DisUIlIng  &  Cattle  Feeding  Co.  y. 
Gottschalk  Co.  13  C.  C.  A.  619,  24  U.  S. 
App.  638,  66  Fed.  610 — Groves  y.  Sentell, 
16  C.  C.  A.  218,  30  U.  S.  App.  382,  69  Fed. 
225 — Sayward  y.  Dexter,  H.  &  Co.  19  C. 
C.  A.  186,  44  U.  S.  App.  876,  72  Fed.  769 
— 0*Hara  y.  Mobile  &  O.  R.  Co.  22  C.  C. 
A.  513,  40  U.  S.  App.  471,  76  Fed.  719— 
Packer  y.  Whittier,  33  C.  C.  A.  660,  63  U. 
S.  App.  37,  91  Fed.  613 — Dayis  y.  Daugherty, 
45  C.  C.  A.  41.  105  Fed.  771— Pnul  v.  Dela- 
ware, L.  &  W.  R.  Co.  130  Fed.  955 — Streeter 
y.  Sanitary  District,  66  C.  C.  A.  192,  133 
Fed.  126 — Barnes  y.  Mobile,  19  Ala.  709^ 
Real  Estate  Bank  y.  Rawdon,  5  Ark.  588 
— Obermier  y.  Core,  25  Ark.  563— Dunning- 
ton  y.  Frick  Co.  60  Ark.  258,  30  S.  W.  212 
— Newcomb  y.  White,  5  N.  M.  438,  23  Pac. 
671. 

4750.  The  Supreme  Court  will  not  reverse 
upon  a  mere  difference  of  opinion  as  to  the 
weight  and  effect  of  conflicting  testimony. 
Lockwood  V.  The  Grace  Girdler  (The  Grace 
Girdler)  7  Wall.  196,  19:  113 
Cited  In  The  Juniata    (United  States   v.  The 

Juniata)  93  XT.  S.  839,  28  L.  ed.  930. 

4750a.  A  finding  for  defendant  on  a  ques- 
tion of  facts  on  conflicting  evidence  will  not 
be  disturbed  on  appeal.  Steever  v.  Rickman, 
154  U.  S.  678,  3  Sup.  Ct.  Rep.  343,  and 

27:  1052 

4751.  This  court  will  not  reverse  a  decree 
merely  upon  a  doubt  created  by  conflicting 
testimony.  More  wood  v.  Enequist,  23  How. 
491,  16:  516 
Simpson  y.  Baker  (The  Potomac)   2  Black, 

581,  17: 263 

4752.  The  right  of  review  by  the  Supreme 
Court  of  the  United  States  of  the  judgments 
of  the  circuit  courts,  by  bill  of  exceptions 
and  writ  of  error,  is  limited  to  questions 
of  law  appearing  on  the  face  of  the  record 
and  does  not  extend  to  matters  of  fact  or 
discretion.  Andes  v.  Slauson,  130  U.  S.  435, 
9  Sup.  Ct.  Rep.  573,  32:  989 
Fishbum  v.   Chicago,  M.   &  St.  P.  R.   Co. 

137  U.  S.  60,  11  Sup.  Ct.  Rep.  8    34:  585 

JStna  L.  Ins.  Co.  v.  Ward,  140  U.  S.   76, 

11  Sup.  Ct  Rep.  720,  35:  371 

Cited  in  Stevenson  v.  Barbour,   140  U.   S.  48, 

85    L.    ed.    338.    11    Sup.    Ct.    Rep.    690 — 

Singer  Mfg.   Co.   v.   Brill,   4   C.   C.   A.  376, 


7  U.  S.  App.  601,  54  Fed.  382 — SoatlKni  P. 
Co.  v.  Hamilton.  4  C.  C.  A.  444,  7  U.  8-  Appi 
626.  54  Fed.  471— Great  Northern  R.  Co. 
y.  Mclaughlin,  17  C.  C.  A.  338,  44  U.  S. 
App.  189,  70  Fed.  677— Walker  MfK.  Co. 
y.  Knox,  69  C.  C.  A.  165,  136  Fed.  339. 

4753.  Only  questions  of  law  appareut  on 
the  record  can  be  considered  by  the  Supreme 
Court  of  the  United  States  on  a  writ  of 
error,  and  there  can  be  no  inquiry  whether 
there  was  error  below  in  dealing  with  ques- 
tions of  fact.  Behn  M.  &  Co.  y.  Campbell, 
205  U.  S.  403,  27  Sup.  Ct.  Rep.  502, 

51:857 

4754.  Judgment  below  will  be  affirmed  on 
appeal  where  the  evidence  is  conflicting  on 
the  only  question  which  the  confused  stats 
of  the  purported  record  leaves  for  the  ap- 
pellate court  to  try.  Lawler  v.  Claflin,  22 
How.  23,  16:  239 


Editorial  note. 

Questions  of  fact. 


49:546 


;9.  Of  Verdiet, 


On  Error  to  State  Court,  see  supra,  2197- 

2203. 
Presumption  in  Favor  of  Verdict,  see  supra, 

4160-4162. 
Due  Process  in  Making  Findings  Conclusive, 

see  Constitutional  Law,  676. 

4755.  A  jury's  verdict  upon  a  question  of 
fact  will  not  be  disturbed  in  a  court  of  error. 
Lawrence  v.  McCalmont,  2  How.  426, 

11:326 

4756.  Findings  of  fact  by  the  jury  are 
conclusive  on  the  appellate  court.  Gregg  v. 
Moss,  14  Wall.  564,  20:  740 
Cited  in  Tyler  v.   Angevine,   15  Blatchf.   548. 

Fed.  Cas.  No.  14,306 — St.  Loafs  ft  S.  P.  R. 
Co.  y.  Whittle,  20  C.  C.  A.  212.  40  U.  8. 
App.  23,  74  Fed.  312 — ^Newcomb  v.  White. 
5  N.  M.  438,  23  Pac.  671. 

4757.  The  Supreme  Court  cannot  examine 
the  evidence  to  ascertain  whether  the  jury 
was  justified  in  finding  as  it  did  upon  thie 
issues  of  fact.  United  States  Exp.  Co.  v. 
Ware,  20  Wall.  543,  22:422 
Cited  in  New  York,  L.  E.  ft  W.  R.  Co.  t.  EstlU, 

147  U.  S.  617,  87  L.  ed.  305.  18  Sup.  Ct. 
Rep.  444 — Newcomb  y.  White,  6  N.  M.  438, 
23  Pac.  671. 

4758.  The  Supreme  Court  will  not  retry  a 
case  upon  the  whole  charge  of  the  court 
and  much  of  the  testimony,  and  reverse 
the  finding  of  the  jury  upon  the  facts. 
Woodruff  v.  Hough,  91  U.  S.  596,  23:  332 
Cited  in  Great  Northern  R.  Co.  v.  McLaaghlin. 

17  C.  C.  A.  338,  44  U.  S.  App.  189,  70  Fed. 
676. 

4759.  This  court  has  no  concern,  on  &  writ 
of  error,  with  questions  of  fact,  or  whether 
the  finding  of  the  jury  accords  with  the 
weight  of  the  evidence.  Zeller  t.  Eckert, 
4  How.  289,  11 :  979 

4760.  The  Supreme  Court  will  not  deter- 
mine whether  inferences  or  conclusions  of 
fact  were  correctly  drawn,  such  being  thf 
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province  of  the  jury  or  of  the  judjre,  if  a 
jurv  trial  was  waived.  Prentice  v.  Zanr,  8 
How.  470.  12:  1160 

Cited  In  iKtna  L.  Ins.  Co.  v.  Ward,  140  U.  S. 
01,  35  L.  ed.  377.  11  Sup.  Ct.  Rep.  720— 
Lynch  t.  Grayson,  7  N.  M.  37,  32  Pac.  149. 

4761.  A  verdict  of  the  jury  rendered  on 
conflicting  evidence  cannot  be  reviewed  on 
writ  of  error,  when  there  was  sufficient  evi- 
dence to  justify  the  conclusions  reached  by 
the  jury.  Carter  v.  Ruddy,  166  U.  S.  493, 
17  Sup.  Ct.  Rep.  640,  41:  1030 

4762.  The  contention  that  a  verdict  was 
against  the  weight  of  evidence  cannot  be 
considered  by  the  Supreme  Court  of  the 
United  States,  if  there  was  any  evidence 
proper  to  go  to  the  jury  in  support  of  the 
verdict.  Humes  v.  United  States,  170  U.  S. 
210,  18  Sup.  Ct.  Rep.  602,  42:  1011 
Cited  in  Kellogg  v.  United  States,  43  C.  C.  A. 

180,  103  Fed.  201 — Dimmick  v.  United  States, 
135  Fed.  262. 

4763.  It  is  not  for  this  court  to  decide 
that  the  jury  brought  in  a  wrong  verdict  un- 
der a  correct  charge,  where  there  was 
some  evidence  to  support  the  verdict.  Chi- 
cago &  N.  W.  R.  Co.  V.  Ohle,  117  U.  S.  123, 
6  Sup.  Ct.  Rep.  632,  29:  837 
died  In  New  York.  L.  E.  &  W.  R.  Co.  v.  Estill, 

147  U.  S.  617,  37  L.  ed.  305,  13  Sup.  Ct. 
Bep.  444 — Alabnma  G.  S.  R.  Co.  v.  Carroll, 
28  C.  C.  A.  215.  52  U.  S.  App.  442,  84  Fed. 
780 — Harding  v.  Harding.  140  Cal.  691,  74 
Pac  284 — Clark  v.  Carlisle  Gold  Min.  Co. 
6  N.  M.  325,  21  Pac.  856. 

4764.  This  court  cannot  review  the  weight 
of  the  evidence,  and  can  look  into  it  only  to 
see  \%'bether  there  was  error  in  not  di- 
recting a  verdict  for  the  plaintiff  on  the 
question  of  variance,  or  because  there  was 
no  evidence  to  sustain  the  verdict.  Lan- 
caster V.  Collins,  115  U.  S.  222,  6  Sup.  Ct. 
Rep.  33,  29:  373 
Cited  In  Bank  of  British  N.  A.  v.  Cooper,  137 

U.  S.  474,  34  L.  ed.  760,  11  Sup.  Ct.  Rep. 
160 — Crumpton  v.  United  States,  13»  U.  S. 
363,  34  L.  ed.  959,  11  Sup.  Ct.  Rep.  355— 
New  York,  L.  E.  &  W.  R.  Co.  v.  Estill,  147 
U.  8.  617,  37  L.  ed.  305,  13  Sup.  Ct.  Rep. 
444 — Lehnen  v.  Dickson.  148  U.  S.  73,  37 
L.  ed.  373,  13  Sup.  Ct.  Rep.  481— Searcy 
Connty  v.  Thompson,  13  C.  C  A.  357,  27 
U.  S.  App.  715,  66  Fed.  99 — ^West  v.  East 
Coast  Cedar  Co.  51  C.  C.  A.  413,  113  Fed. 
739 — Eureka  County  Bank  v.  Clark,  64  C. 
C.  A.  572,  130  Fed.  326 — Raul  v.  Delaware, 
L.  &  W.  R.  Co.  130  Fed.  966 — Rich  v.  Lem- 
mon,  15  App.  D.  C.  510 — Habn  v.  Billings 
Bros.  18  R.  I.  653,  28  Atl.  1027. 

4765.  The  Supreme  Court,  upon  a  writ  of 
error,  is  restricted  by  the .  Constitution  to 
^e  (^termination  of  the  questions  of  law 
arising  upon  the  record,  and  its  authority 
does  not  extend  to  a  re-examination  of  facts 
which  have  been  tried  by  a  jury  under  in- 
structions correctly  defining  the  legal  rights 
of  the  perties.  New  York  C  &  H.  R,  R.  Co. 
V.  Fraloff,  100  U.  S.  24,  25:  531 
Cited  In  Wabash  R.  Co.  v.  McDaniels,  107  U. 

8.  466,  27  L.  ed.  606.  2  Sup.  Ct.  Rep.  932 
—Terre  Hante  &  I.  B.  Co.  v.  Struble,  lOfl 
U.  8.  385,  27  L.  ed.  971,  3  Sup.  Ct.  Rep. 
170— Azkmnsas  Valley  Land  &  Cattle  Co.  v. 


Mann,  130  U.  S.  75,  32  L.  ed.  866,  9  Bnp.  Ct 
Rep.  458 — Delaware,  U  &  W.  R.  Co.  v. 
Converse.  139  U.  S.  476.  35  L.  ed.  216,  11 
Sup.  Ct.  Rep.  669 — Lincoln  v.  Power,  151 
U.  S.  438,  38  L.  ed.  225,  14  Sup.  Ct.  Rep 
387— Shnuer  v.  Alterton,  151  U.  S.  626,  38 
L.  ed.  292,  14  Sup.  Ct.  Rep.  442— Blitz  v. 
United  States,  153  U.  S.  312,  38  L.  ed.  727. 
14  Sup.  Ct.  Rep.  024 — Grayson  v.  Lyn«:''i, 
163  U.  S.  475,  41  L.  ed.  233,  16  Sup.  (I. 
Rep.  1064 — Chicago,  B.  &  Q.  R.  Co.  v  ChlcaKo. 
166  U.  S.  246,  41  L.  ed.  988,  17  Sup.  Ct. 
Rep.  581 — Capital  Traction  Co.  v.  Hof,  174 
U.  S.  9,  43  L.  ed.  876,  19  Sup.  Ct.  Rep.  580 
— New  York  &  T.  fi.  S.  Co.  v.  Anderson,  1 
CCA.  532,  1  U.  S.  App.  176,  60  Fed.  465 
— Northern  P.  R.  Co.  v.  Charless,  2  C  C  A. 
398,  7  U.  S.  App.  359,  51  Fed.  579— 
Richmond  R.  &  Electric  Co.  v.  Dick,  3  C 
C.  A.  160,  8  U.  S.  App.  99,  52  Fed.  380 
— Singer  Mfg.  Co.  v.  Brill,  4  C  C  A.  376, 
7  U.  S.  App.  601,  54  Fed.  382 — Harper  & 
R.  Co.  V.  Wilgus,  6  C  C  A.  46,  15  U.  S. 
App.  143,  56  Fed.  588 — Texas  &  P.  R.  Co. 
V.  Patton,  9  C  C  A.  498,  23  U.  S.  App. 
319,  61  Fed.  270 — Homestake  Min.  Co.  v. 
Fullerton,  16  C.  C  A.  558,  30  U.  S.  App.  32, 
69  Fed.  931 — Peirce  v.  Van  Dusen,  69  L.R.A. 
717,  24  C  C  A.  292,  47  U.  S.  App.  339,  78 
Fed.  706 — Sigafus  v.  Porter,  28  C  C  A. 
445,  51  U.  S.  App.  693,  84  Fed.  481 — Ash  v. 
Prunier,  44  C  C.  A.  678,  105  Fed.  725 — 
Tamblyn  v.  Johnston,  62  C  C  A.  610,  126 
Fed.  276 — Boggess  v.  Metropolitan  Street  R. 
Co  118  Mo.  340,  24  S.  W.  210— Burdict  v. 
Missouri  P.  R.  Co.  123  Mo.  249,  26  L.R.A. 
400,  45  Am.  St  Rep.  528,  27  S.  W.  453-^ 
Colburn  v.  Groton,  66  N.  H.  154,  22  li.R.A. 
765,  28  Atl.  95 — Williams  v.  Webb.  27  Misc. 
614,  58  N.  Y.  Supp.  300 — Smith  v.  Times 
Pub.  Co.  178  Pa.  525,  86  L.R.A.  828,  86  Atl. 
296. 

4766.  If  the  appellate  court  shall  hold 
that  the  evidence  was  competent,  then  they 
must  found  their  judgment  on  all  such  facts 
as  were  legally  inferable  therefrom,  with 
the  same  legal  results  as  if  they  had  been 
set  out  in  a  special  verdict.  The  finding  of 
a  jury  on  the  whole  evidence  in  a  cause  must 
be  taken  as  negativing  all  the  facts  which 
the  party  against  whom  their  verdict  is 
given  has  attempted  to  infer  from  or  es- 
tablish by  the  evidence.  Hepburn  v.  Dubois, 
12  Pet.  345,  9:  1111 

4767.  After  a  verdict  in  favor  of  either 
party  on  the  evidence,  he  has  a  right  to 
demand  of  a  court  of  error  that  they  look 
to  the  evidence  for  only  one  purpose, — to 
ascertain  whether  it  was  suflicient  in  law  to 
authorize  the  jury  to  find  the  facts  which 
made  out  the  right  of  the  party  on  a  part 
or  the  whole  of  his  case.  Hepburn  v.  Du- 
bois, 12  Pet.  345,  9:  1111 
Cited  in  Wilkinson  v.  Greely,  1  Curt.  C.  C  66, 

Fed.  Cas.  No.  17,671 — Southern  P.  Co.  v. 
Rauh,  1  C.  C.  A.  428,  7  U.  S.  App.  84,  49 
Fed.  707— King  v.  Smith,  64  L.R.A.  710,  49 
C  C  A.  48,  110  Fed.  96— Eureka  County 
Bank  v.  Clarke,  64  C  C  A.  572,  130  Fed. 
326 — Randall  v.  Parramore,  1  Fla.  436 — 
Summerall  v.  Tboms,  3  Fla.  315 — Pons  v. 
Hart,  5  Fla.  463 — Chicago,  R.  I.  ft  P.  R.  Co. 
V.  Founds,  1  Ind.  Terr.  62,  36  S.  W.  249. 

Kflitorlal  note. 

(Inad(H(uary  of  damages  as  ground  for 
sotting  aside  verdict,  47  LJ(.A.  33.] 
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4768.  The  Supreme  Court  of  the  United 
States  will  not  determine  on  writ  of  error 
whether  the  verdict  in  an  action  for  per- 
sonal injuries  was  excessive.  New  York, 
L.  E.  &  W.  R.  Co.  V.  Winter,  148  U.  S.  60, 
12  Sup.  Ct  Rep.  356,  36:  71 
Lincoln  v.  Power,  151  U.  S.  436,  14   Sup. 

Ct.  Rep.  387,  38:  224 

Cited  In  Shauer  ▼.  Allerton,  151  T7.  S.  626,  38 
L.  ed.  292,  14  Sup.  Ct.  Rep.  442 — ^Morning 
Journal  Asso.  v.  Rutherford,  16  L.R.A.  805. 
2  C.  C.  A.  358,  1  U.  S.  App.  296,  61  Fed. 
516 — Northern  P.  R.  Co.  r.  Charless,  2  C. 
C.  A.  398,  7  U.  8.  App.  359,  51  Fed.  580— 
Smith  V.  Sun  Printing  ft  Pub.  Asso.  5  C. 
C.  A.  99.  14  U.  S.  App.  173.  55  Fed.  248 
— Hudson  V.  Charleston.  C.  ft  C.  R.  Co.  55 
Fed.  256 — Texas  ft  P.  R.  Co.  v.  Patton. 
9  C.  C.  A.  498.  23  U.  S.  App.  319,  61  Fed. 
270 — Homestake  Min.  Co.  v.  Fullerton,  16 
C.  C.  A.  553.  36  U.  S.  App.  32,  69  Fed. 
931 — Greai  Northern  R.  Co.  v.  McLaughlin, 
17  C.  C.  A.  334,  44  U.  S.  App.  189,  70  Fed. 
677 — Hughey  v.  Sullivan,  80  Fed.  76 — Sun 
Printing  ft  Pub.  Asso.  v.  Schenck.  40  C.  C. 
A.  168.  98  Fed.  930 — Metropolitan  Street 
R.  Co.  V.  Jacob!.  50  C.  C.  A.  620.  112  Fed. 
926 — Graves  v.  Sanders.  60  C.  C.  A.  425, 
126  Fed.  693 — Walker  Mfg.  Co. v.  Knox.  69 
C.  C.  A.  165,  136  Fed.  339 — Burdlct  v. 
Missouri  P.  R.  Co.  123  Mo.  249.  26  L.R.A. 
400,  45  Am.  St  Rep.  528,  27  S.  W.  453. 

Xegligenoe. 

4769.  Where  the  question  of  plaintifTs 
contributory  negligence  was  properly  sub- 
mitted to  the  jury  upon  the  evidence,  which 
was  contradictory,  and  there  was  no  error  of 
law,  the  Supreme  Court  of  the  United 
States  cannot  review  their  finding.  Dela- 
ware, L.  &  W.  R.  Co.  v.  Converse,  139  U.  S. 
469,  11  Sup.  a.  Rep.  569,  35:  213 

4770.  The  determination  of  the  jury,  ap- 
proved by.  the  trial  court  and  by  the  cir- 
cuit court  of  appeals,  respecting  the  negli- 
gence of  the  captain  of  a  steamer  in  run- 
ning into  and  injuring  an  uncompleted  ex- 
tension of  a  government  breakwater  in  a 
harbor,  and  respecting  the  contributory  neg- 
ligence of  the  government,  cannot  l>e  dis- 
tm'bed  by  the  Federal  Supreme  Court  if 
there  is  any  evidence  upon  which  it  can  be 
rested.  Davidson  S.  S.  Co.  v.  United  States, 
205  U.  S.  187,  27  Sup.  Ct.  Rep.  480,    51 :  764 

In  equity. 

4771.  Findings  of  a  jury  in  an  equity  case 
are  influential,  but  not  conclusive,  in  an 
appellate  court.  Garsed  v.  Beall,  92  U.  S. 
684,  23:  686 

4772.  The  Supreme  Court  will  not  ^  be- 
hind the  finding  of  a  jury  on  a  question  of 
heirship  when  the  court  of  equity  which 
ordered  the  trial  of  the  issue  has  decreed  in 
accordance  with  the  finding,  it  does  not  ap- 
pear that  objection  was  taken  to  anything 
on  the  trial,  nor  that  action  was  taken 
either  in  the  trial  or  equity  court  touching 
the  verdict  found,  nor  what  evidence  was 
before  the  jury,  and  nothing  in  the  record 
discloses  that  the  verdict  should  be  dis- 
regarded.    Front  V.  Roby,  15  Wall.  471, 

21:58 
Cited   in    Msys   v.    Fritton,   20   Wall.   418,   22 


L.  ed.  390.  11  Nat.  Bankr.  Reg.  232— 
Mays  V.  Fritton,  82  Phila.  Leg.  Int.  250. 

Criminal  cases. 

4773.  Judgment  afiirmed  where  the  pris- 
oner was  found  guilty  by  the  jury,  and  the 
court  refused  a  motion  for  a  new  trial,  al- 
though the  appellate  tribunal  thought  there 
was  room  for  reasonable  doubt.  Johnson  v. 
United  States,  157  U.  S.  320,  15  Sup.  a. 
Rep.  614.  39:  717 
Cited  in  St.  Louis  it  S.  F.  R.  Co.  ▼.  Whittle, 

20  C.  C.  A.  213,  40  U.  S.  App.  23,  74  Fed. 
318. 

4774.  In  a  criminal  case,  the  question 
whether  the  verdict  was  contrary  to  the 
evidence  is  not  one  which  can  be  considered 
on  writ  of  error,  if  there  was  any  evidence 
proper  to  go  to  the  jury  in  support  of  the 
verdict.  O'umpton  v.  United  States,  138 
U.  S.  361.  11  Sup.  Ct.  Rep.  355,  34:  958 
Cited  in   Humes  v.  United   States,   170   U.   8. 

213.  42  L.  ed.  1012.  18  Sup.  Ct.  Rep.  602 
— MacOonald  v.  United  States.  12  C.  C.  A. 
343,  24  U.  S.  App.  25,  63  Fed.  429— Kel- 
logg V.  United  States,  48  C.  C.  A.  180,  103 
Fed.  201. 

4775.  If  there  is  sufficient  evidence  to  go 
to  the  jury  in  a  criminal  case,  the  Supreme 
Court  of  the  United  States  will  not  weigh 
the  facts  and  determine  the  guilt  or  inno- 
cence of  the  accused  by  a  mere  preponder- 
ance of  evidence,  but  will  limit  its  decision 
to  questions  of  law.  Burton  v.  United 
States,  202  U.  S.  344,  26  Sup.  Ct.  Rep.  688, 

50:  1057 

—  Editorial  note. 

[Power  to  reverse  conviction  for  insofi- 
ciency  of  evidence.     17  LJt.A.  484. 

Review  of  excessive  sentence.  45  T«.R.A. 
150.] 

Miscellaneous. 

4776.  [The  court  will  not  set  aside  the  ver> 
diet  of  a  jury  of  inquiry,  unless  it  appears 
that  there  was  no  proper  evidence  before 
them..  Leib  v.  Bolton  (Ct.  Com.  PI.  Phila.) 
1   Dall.  82,  1:46] 

4777.  The  effect  of  evidence  to  warrant  a 
presumption  of  due  notice  to  an  indorser 
must  be  determined  bv  the  jury,  and  their 
decision  cannot  be  reviewed  by  an  appellate 
court.     Hyde  v.   Stone,   20  How.   170. 

15:  874 
Cited  in  Bayley  v.  London  ft  L.  Ins.  Co.  4  Ins. 
L.  J.  505,  Fed.  Cas.  No.  1,145. 

4778.  Some  defect  in  a  deed  rendering  it 
absolutely  void  as  to  creditors  must  U* 
shown,  in  order  to  set  it  aside  on  appeal, 
where,  on  the  submission  of  a  question  of 
fraud  to  the  jury  by  the  lower  court,  a  gen- 
eral finding  against  the  contention  has  been 
made.    Harris  v.  D'Wolf,  4  Pet  147,   7:  811 

4779.  The  verdict  of  the  jury  that  Boone- 
kamp  Bitters  were  properly  classified  under 
the  proprietary  preparation  clause  of  the 
tariff  act,  and  not  as  liquors  or  cordials.  Is 
conclusive  where  there  is  evidenoe  tending 
to  sustain  it.  Erhardt  v.  Steinhardt,  153 
U.  S.  177,  14  Sup.  Ct.  Rep.  775,        38:  678 

4780.  The  decision  of  a  jury  sf  to  tke  fact 
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of  the  navigability  of  water  is  not  binding 
upon  the  appellate  court,  so  as  to  preclude 
a  consideration  of  the  instructions  and  defi- 
nitions under  which  the  jury  found  the  ver- 
dict. Leovy  v.  United  States,  177  U.  S. 
621,  20  Sup.  Ct.  Rep.  797,  44:  914 

4781.  Whether  a  bankrupt  was  insolvent 
at  the  time  of  giving  an  alleged  preference, 
and  whether  the  creditor  had  reasonable 
cause  to  believe  that  it  was  intended  there- 
by to  give  a  preference,  are  questions  of 
fact,  as  to  which  the  Supreme  Court  of  the 
United  States  is  concluded  by  the  verdict  of 
the  jury  in  a  suit  by  the  trustee  to  re- 
cover the  amount  of  such  preference.  Kauf- 
man v.  Tredway,  195  U.  S.  271,  25  Sup. 
Ct.  Rep.  33,  49:  190 

Cited  in  Cbrlsman  v.  Miller,  197  U.  S.  319,  40 

L.  ed.   772,   25   Sup.   Ct.   Rep.  468 — Suffel   v. 

McCartney    Nat.    Bank,    127    Wis.    216,    106 

K.  W.  837. 

3,  Of  Findings  of  Court, 
a.  In  Oeneral. 

Findings  of  State  Ck)urt,  see  supra.  III.  d, 
9,  y  (2)    (e). 

Requisites  of  Record  as  to  Findings,  see  su- 
pra, V.  c. 

Necessity  of  Bill  of  Exceptions  to  Review, 
see  supra,  3437,  3441-3448. 

Xecessitv  of  Exceptions  to,  see  supra,  3687- 
3690. 

Due  Process  in  Making  Findings  Conclusive, 
see  Constitutional  Law,  676. 

On  Demurrer  to  Evidence,  see  Trial,  666. 

See  also  supra,  4283,  4284. 

4782.  The  findings  of  fact  by  the  lower 
court  are  binding  upon  the  Supreme  Court. 
Stanley  v.  Schwalby,  162  U.  S.  255,  16  Sup. 
Ct  Rep.  754,  40:  960 
Cited  In  Egan  v.  Hart,  165  U.  S.  189,  41  L.  ed. 

681,  17  Sup.  Ct.  Rep.  300. 

4783.  The  finding  of  the  circuit  court  up- 
on a  question  of  fact  cannot  be  reviewed  on 
a  writ  of  error.  United  States  v.  Dawson, 
101  U.  S,  569,  25:  791 
died  In  American  Sales  Book  Co.  v.  BuIIivant, 

54  a  C.  A.  292.  117  Fed.  260. 

4784.  In  a  case  decided  by  the  court  below 
on  the  facts,  no  error  appearing  in  the  de- 
ciAion,  the  judgment  is  affirmed.  Evans  v. 
State  Kat.  Bank,  141  U.  S.  107,  11  Sup.  Ct. 
Rep.  885,  35:  654 
Cited  In  Crawford  v.  Neal,  144  U.   S.  596,  30 

L.  ed.  557,  12  Sup.  Ct.  Rep.  759 — Furrer  v. 
Ferris,  145  U.  8.  134,  30  L.  ed.  651.  12  Sup. 
Ct.  Rep.  821 — Warren  v.  Burt,  7  C.  C.  A. 
110.  12  U.  S.  App.  591,  58  Fed.  106 — Gunn 
▼.  Black,  8  C.  C.  A.  638,  19  U.  S.  App.  477, 
60  Fed.  155 — Pazson  v.  ETrown,  10  C.  C.  A. 
145,  27  U.  S.  App.  49,  61  Fed.  88:?— United 
States  v.  Winona  ft  St.  P.  R.  Co.  15  C.  C.  A. 
110,  32  U.  S.  App.  272,  67  Fed.  962— Stuart 
T.  Hay  den,  18  C.  C.  A.  623,  36  U.  S.  App. 
462,  72  Fed.  408— Fitchett  v.  Blows,  20  C. 
C.  A.  290,  36  U.  8.  App.  597,  74  Fed.  51— 
Cheney  v.  Bllby.  20  C.  C.  A.  300,  36  IT.  S. 
App.  720.  74  Fed.  60— McKinley  v.  Williams, 
20  C.  C.  A.  320,  36  U.  S.  App.  749.  74  Fed. 
102--Snider  v.   Dobson,  21   C.  C.  A,  77^  ^<n 


U.  S.  App.  Ill,  74  Fed.  758— Denver  ft  B. 
G.  R.  Co.  V.  RIstlne,  23  C.  C.  A.  14,  40  U. 
S.  App.  579,  77  Fed.  59— York  v.  Tyler,  21 
D.  C.  273 — ^Richardson  v.  Van  Auken,  6  App. 
D.  C.  218 — Grafton  v.  Paine,  7  App.  D.  C. 
266. 

4785.  On  appeal  from  the  circuit  court 
under  the  act  of  February  16,  1875,  chap. 
77,  §  1,  the  findings  of  facts  by  the  cir- 
cuit court  are  conclusive.  Ralli  v.  Troop, 
157  U.  S.  386,  15  Sup.  Ct  Rep.  657, 

39:  742 
Oited  in  Johnson  v.  Sayre,  158  U.  S.  116,  39 
L.  ed.  917,  15  Sup.  Ct  Rep.  773. 

4786.  A  finding  of  facts  by  the  circuit 
court  is  conclusive  in  the  Supreme  Court. 
Where  no  exceptions  are  taken  to  the  rul- 
ings of  the  court  in  the  progress  of  the  trial 
the  decree  will  be  confirmed.  The  Louis- 
ville V.  Halliday,  154  U.  S.  657,  Appx.  and 
14  Sup.  Ct  Rep.  1190,  25:  771 

4787.  The  Supreme  Court  will  not  reverse 
a  decree  merely  ujwn  a  doubt  created  by 
conflicting  testimony  as  to  damages.  Phila- 
delphia, W.  &  B.  R.  Co.  V.  Philadelphia  & 
H.  de  G.  Steam  Towboat  Co.  23  How.  209, 

16:433 
Oited  in  Ottenberg  v.   Comer,  34  L.R.A.  622, 
22  C.  C.  A.  165,  40  U.  S.  App.  320,  76  Fed. 
266. 

4788.  A  finding  by  the  court  on  a  ques- 
tion of  fact  upon  which  the  evidence  is  con- 
flicting cannot  be  rejected  on  appeal.  Mc- 
Kinley Creek  Min.  Co.  v.  Alaska  United 
Min.  Co.  183  U.  S.  563,  22  Sup.  Ct  Rep.  84, 

46:331 
Cited  in  Shields  v.  Mongollon  Exploration  Co. 
70  C.  C.  A.  131,  137  Fed.  547. 

4789.  Findings  of  fact  made  by  the  court 
below  will  not  be  reviewed  if  there  be  any 
evidence  to  support  them.  Runkle  v.  Bum- 
ham,  use  of  Mediavilla,  153  U.  S.  216,  14 
Sup.  Ct  Rep.  837.  38:  694 
Cited  In  Buettell  v.  Magone,  157  U.  S.  158,  30 

L.  ed.  656,  15  Sup.  Ct.  Rep.  566 — ^Dooley  v. 
Pease,  180  U.  S.  132,  45  L.  ed.  460,  21  Sup.  Ct 
Rep.  308 — ^Flsher  v.  United  States  Nat.  Bank, 
12  C.  C.  A.  415,  26  U.  8.  App.  448,  64  Fed. 
712 — Dooley  v.  Pease,  31  C.  C.  A.  584,  60 
U.  S.  App.  248,  88  Fed.  448 — Columbus  Safe 
Deposit  Co.  V.  Barke,  32  C.  C.  A.  78,  60  tJ. 
S.  App.  253,  88  Fed.  636^— Kunkel  v.  Brown, 
39  C.  C.  A.  669,  99  Fed.  596 — Bradley  Tim- 
ber  Co.  v.  White,  58  C.  C.  A.  61,  121  Fed. 
785 — San  Fernando  Copper  Min.  ft  Reduction 
Co.  V.  Humphrey,  64  C.  C.  A.  647,  130  Fed. 
301 — Paul  V.  Delaware,  L.  ft  W.  R.  Co.  130 
Fed.  956 — American  Bridge  Co.  v.  Camden 
Interstate  R.  Co.  68  C.  C.  A.  139,  135  Fed. 
331. 

4790.  Erroi'  in  the  findings  of  fact  by  the 
court  are  not  subject  to  revision  by  the  Su- 
preme Court  of  the  United  States,  if  there 
was  any  evidence  upon  which  such  findings 
could  be  made.  Hathaway  v.  First  Nat. 
Bank,  134  U.  S.  494,  10  Sup.  Ct  Rep.  608, 

33:  1004 
Cited  In  Dooley  v.  Pease,  180  V.  S.  132,  46  L.  ed. 
460,  21  Sup.  Ct.  Rep.  308— Skinner  v.  Frank- 
lin County,  6  C.  C.  A.  120,  9  U.  S.  App.  676, 
r»6  Fed.  784 — Dooley  v.  Pease,  31  C.  C.  A. 
584,  60  U.  S.  App.  248,  88  Fed.  448— Klnj? 
T.  Smith,  54  L.R.A.  709,  49  C.  C.  A.  48,  110 
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Fed.  96 — Lynch  v.  Grayson,  5  N.  M.  500. 
25  Pac.  092— United  States  Nat.  Bank  v. 
National  Bank,  6  Okla.  180,  51  Pac.  110. 

4791.  Errors  alleged  in  the  findings  of  a 
United  States  circuit  court  are  not  subject 
to  revision  by  the  circuit  court  of  appeals 
or  by  the  Supreme  Court  of  the  United 
States,  if  there  was  any  evidence  upon  which 
such  findings  could  be  made.  Dooley  v. 
Pease,  180  U.  S.  126,  21  Sup.  Gt.  Rep.  308, 

45:  457 
died  in  San  Fernando  Copper  MIn.  &  Reduc- 
tion Co.  V.  Humphrey,  64  C  C.  A.  546,  130 
Fed.  300 — Shields  v.  Mongollon  Exploration 
Co.  70  C.  C.  A.  131,  137  Fed.  547— Fits 
gerald  ▼.  Bassford,  73  C.  C.  A.  852,  142  Fed. 
184. 

4792.  A  decision  should  not  be  reversed 
which  rests  on  a  mere  question  of  fact  to 
be  ascertained  by  expert  evidence  unless 
plainly  shown  to  be  against  the  weight  of 
evidence.  United  States  v.  Goodale  (United 
States  y.  One  Hundred  Twelve  Casks  of 
Sugar)  8  Pet.  277,  8:  944 
Citfsd  In  State  v.   Stain,  82  Me.  402,   20   Atl. 

72— Reed  v.  Reed,  114  Mass.  373. 

4793.  The  determination  by  the  court  be- 
low, of  questions  as  to  the  effect  of  evidence 
and  burden  of  proof,  is  final,  and  cannot  be 
reviewed  here.  Marsh,  use  of  Rees  v.  Citi- 
zens Ins.  Co.  181  U.  S.  ccxiii.  Appx.  and 

25:90 

4794.  The  Supreme  Court  will  not  revise 
decrees  of  courts  below  merely  on  a  doubt 
as  to  the  correctness  of  their  judgment, 
raised  on  the  credibility  of  witnesses  or  the 
weight  of  conflicting  testimony.  Newell  v. 
Norton,  3  Wall.  257,  18:  271 
Cited   In   The   Hypodame    (The   Hypodame   v. 

Chapln)  6  Wall.  224,  18  L.  ed.  706— The 
Richmond  (The  Sabine  v.  The  Richmond) 
103  U.  S.  543,  26  L.  ed.  451— Ayer  v.  The 
Glancus,  4  Cliflf.  168,  Fed.  Cas.  No.  683— The 
S.  S.  Wllhelm,  8  C.  C.  A.  73,  16  U.  S.  App. 
356,  60  Fed.  170 — Knoxvllle  &  O.  R.  Co.  v. 
Hicks,  0  Baxt.  445. 

4795.  Where  the  record  contains  all  the 
testimony  upon  which  the  judge's  findings 
of  fact  are  oased,  the  appellate  court  may 
determine  whether  such  findings  are  sup- 
ported by  competent  evidence  and,  if  they 
are  not,  reverse  the  judgment,  (iollier  v. 
United  States,  173  U.  S.  79,  19  Sup.  Ct. 
Rep.  330,  43:  621 
Cited  In  Sallng  v.  Bolander,  60  C.  C.  A.  472, 

125  Fed.  704 — Conners  v.  United  States,  72 
C.  C.  A.  275.  141  Fed.  10. 

4796.  Where  the  judge  of  a  circuit  court 
sitting  in  Louisiana  states  the  facts,  and 
thoHe  facts  will  sustain  his  judgment  upon 
one  view  of  the  law  only,  and  that  an  in- 
correct one,  this  court  may  review  his  de- 
cision.   Arthurs  v.  Hart,  17  How.  6,     15:  30 

4797.  Exceptions  to  alleged  findings  of 
facts  because  unsupported  by  evidence  pre- 
sent questions  of  law  reviewable  in  courts 
of  error.  Laing  v.  Rigney,  160  U.  S.  531, 
16  Sup.  Ct.  Rep.  366,  40:  525 
Cited  In  Kunkel  v.  Brown,  30  C.  C.  A.  669,  09 

Fed.  500 — King  v.  Smith.  54  L.R.A.  710, 
40  C.  C.  A.  40,  110  Fed.  08— United  States 


▼.  Bishop,  60  C.  C.  A.  125,  125  F^  188 — 
Phenlx  Ins.  Co.  v.  Kerr,  66  L.R.A.  671,  64 
C.  C.  A.  252,  129  Fed.  724 — Eastman  ▼. 
Gurrey.  15  Utah,  419,  49  Pac  310. 

4798.  A    conclusion   of   law   although    la- 
beled as  a  finding  of  fact  is  not  conclusive 
upon  the  appellate  court    The  Britannia  v. 
Cleugh    (The  Britannia)    153  U.  S.   130,   14 
Sup.  Ct.  Rep.  795,  38:  660 
Cited  In  The  Edwin  I.  Morrison  (Bradley  Fer- 
tilizer Co.  v.  The  Edwin  I.  Morrison)  153  U. 
S.  216,  38  L.  ed.  604,  14  Sup.  Ct.  Rep.  823 
—Paine  v.  Foster,  0  Okla.  277,  60  Pac.  24. 

4799.  Judgments  of  the  court  below  are 
entitled  to  respectful  consideration,  but 
where  the  convictions  of  the  Supreme  Court 
are  clear  and  differ  from  those  of  the 
judges  below,  it  will  follow  its  own.  Pentz 
V.  The  Ariadne  (The  Ariadne)  13  Wall. 
475,  20:  542 
Cited  in  The  City  of  Augusta,  25  C.  C.  A.  431. 

50  U.  S.  App.  39,  80  Fed.  208— The  Colam 
Man,  41  C.  C.  A.  154,  100  Fed.  996. 

4800.  Where  both  parties  agreed  that 
there  was  no  conflict  of  evidence,  and  that 
the  question  of  fact  was  a  matter  for  the 
court  to  determine,  this  court  cannot  review 
its  finding  thereon.  Bowen  v.  Chase,  98  V. 
S.  254,  25:  47 
Cited   in   Phenix   Ins.   Co.   y.   Kerr,   66   L..R.A. 

571,  64  C.  C.  A.  262,  129  Fed.  724. 

4801.  Mere  suspicious  circumstances  will 
not  necessarily  require  the  decision  of  the 
lower  court  on  the  evidence  to  be  disturbed. 
Case  V.  Marchand,  164  U.  S.  642,  Appx.  14 
Sup.  Ct.  Hep.  1197,  38:  1090 

4802.  This  court  will  not  go  into  an  ex- 
amination of  the  evidence  upon  which  a 
special  finding  of  the  court  below  was  found- 
ed for  the  purpose  of  ascertaining  whether 
or  not  it  was  right.  The  finding  is  equiva- 
lent to  a  special  verdict.  Phoenix  Ins.  Co. 
V.  Copelin,  9  Wall.  461,  19:  739 
Cited  In   Mercantile  Mnt.   Ins.   Co.   v.    Folsom, 

18  Wall.  249,  21  L.  ed.  833— Sprlnjpfleld  V. 
ft  M.  Ins.  Co.  ▼.  Sea.  21  Wall.  161,  22  L.  ed. 
512 — .i:tna  F.  Ins.  Co.  v.  Boon,  95  U.  8. 
134,  24  L.  ed.  400— The  Abbotsford  <Tfae 
Abbotsford  v.  Johnson)  98  U.  S.  443,  26  I^ 
ed.  169— Ft.  Scott  v.  Hickman.  112  U.  8. 
164,  28  L.  ed.  641,  5  Sup.  Ct.  Rep.  56 — The 

B.  A.  Packer  (The  E.  A.  Packer  v.  New  Jer- 
sey Lighterage  Co.)  140  U.  S.  365,  35  L..  ed. 
457,  11  Sup.  Ct.  Uep.  794— Blair  v.  Allen. 
3  Dill.  108,  Fed.  Cas.  No.  1,483 — Reed  r. 
Stapp,  3  C.  C.  A.  247,  0  U.  8.  App.  34,  52 
Fed.    644 — Skinner    v.    Franklin    County.    *i 

C.  C.  A.  119,  0  U.  S.  App.  676.  56  Fed.  784 
— Powers  V.  United  States,  56  C.  C.  A.  132. 
119  Fed.  566 — ^The  Abbotsford  v.  Johnaon,  36 
Phlla.  I^g.  Int.  216. 

4803.  Tlie  finding  of  an  ultimate  fact  by 
the  court  has  the  same  legal  effect  as  the 
finding  of  a  jury  in  a  special  verdict;  and 
the  sufficiency  of  the  evidence  to  support  the 
finding  cannot  be  considered  upon  appeal  to 
the  i>upreme  Court  of  the   United   States. 
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Smith  V.  Gale,  144  U.  S.  509,  12  Sup.  (  t. 
Rep.  674,  36:  521 

Case  Mfg.  Co.  v.  Soxman,  138  U.  S.  431, 
11  Sup.  Ct.  Rep.  360,  34:  1019 

Allen  V.  St.  Louis  Nat.  Bank,  120  U.  S.  20, 

7  Sup.  Ct.  Rep.  460,  30:  573 
Lehnen  v.  Dickson,   148  U.  S.  71,  13   Sup. 

Ct.   Rep.   481.  37:  373 

Cited  in  St.  Louis  y.  Western  U.  Teleg.  Co.  148 
U.  S.  96,  37  L.  ed.  382,  13  Sup.  Ct  Rep.  485 
— Seeberger  v.  Schlesinger,  152  U.  S.  580, 
38  L.  ed.  562,  14  Sup.  Ct.  Rep.  729 — Gray- 
son V.  Lynch,  163  U.  S.  473,  41  L.  ed.  232, 

16  Sup.  Ct.  Rep.  1064 — Bowden  v.  Burnham, 
R  i\  C.  A.  250,  19  U.  S.  App.  248,  59  Fed. 
754_Walker  v.  Miller,  8  C.  C.  A.  333,  19 
U.  S.  App.  403,  59  Fed.  870 — ^Adkins  v. 
Sloane.  8  C.  C.  A.  657,  10  U.  S.  App.  573. 
60  Fed.  346 — Mercantile  Trust  Co.  v.  Wood, 

8  C.  C.  A.  660,  19  U.  S.  App.  567,  60  Fed. 
348 — Searcy  County  v.  Thompson,  13  C.  C 
A.  357.  27  U.  8.  App,  715,  66  Fed.  99— Dis- 
tillinf?  ft  Cattle  Feeding  Co.  v,  Gottschalk  C(T. 
13  C.  C.  A.  619,  24  U.  S.  App.  638,  66  Fed. 
610 — Metcalf  ▼.  Watertown,  16  C.  C.  A.  42, 
34  U.  S.  App.  107,  68  Fed.  864 — I^ng  ▼. 
Baxter,  69  Fed.  906 — Insurance  Co.  of  N. 
A.  T.  International  Trust  Co.  17  C.  C.  A. 
620,  36  U.  8.  App.  291,  71  Fed.  92— Qulnn 
V.  Dlmond,  19  C.  C.  A.  342,  44  U.  S.  App. 
469,  72  Fed.  999— OUara  v.  Mobile  &  O.  R. 
Co.  22  C.  C.  A.  514,  40  U.  S.  App.  471,  76 
Fed.  720 — Bumbam  r.  North  Chicago  Street 
R.  Co.  23  C.  C.  A.  678,  46  U.  S.  App.  670, 
78  Fed.  103— State  Nat.  Bank  ▼.  Smith,  30 
C.  C.  A.  417,  94  Fed.  609— Hughes  County 
y.  LlTingston,  43  C.  C.  A.  555,  104  Fed.  320 
— West  V.  East  Coast  Cedar  Co.  51  C.  C.  A. 
413,  113  Fed.  739— Mutual  L.  Ins.  Co.  v. 
Kelly,  52  C.  C.  A.  157,  114  Fed.  271— Green 
V.  Western  U.  Teleg.  Co.  118  Fed.  1016— 
Bradley  Timber  Co.  v.  White.  58  C.  C.  A.  61, 
121  Fed.  785 — York  v.  Washburn,  64  C.  C. 
A.  134.  129  Fed.  566 — Streeter  v.  Sanitary 
District.  06  C.  C.  A.  192,  133  Fed.  126 — 
Springfield  F.  &  M.  Ins.  Co.  v.  Hamly,  65 
Ark.  17,  45  8.  W.  472— llahn  v.  Billings 
Bros.  18  R.  I.  553,  28  At;.  1027. 

4804.  Where  the  couvt  found  for  the 
plaintiffs  upon  all  the  issues  of  fact,  and 
rendered  judgment  in  their  favor,  the  facts 
found  are  not  open  to  review  in  this  court, 
which  can  consider  only  the  questions  of 
law  arising  upon  the  trial,  duly  presented  by 
bill  of  exceptions,  or  errors  of  law  apparent 
on  the  face  of  the  pleadings.  Jessup  v. 
United  States,  106  U.  S.  147,  1  Sup.  Ct.  Rep. 
74,  27: 85 

Korris  v.  Jackson,  9  Wall.  125,  19:  608 
Cited  In   Miller    ▼.    Brooklyn    L.    Ins.    Co.    12 

Wall.  301,  20  L.  ed.  401 — Reed  v.  Gardner, 

17  Wall.  411,  21  I/,  ed.  665 — Mercantile 
Mat.  Ins.  Co.  ▼.  Folsom,  18  Wall.  248,  21 
L.  ed.  833 — Springfield  F.  &  M.  Ins.  Co.  ▼. 
Sea,  21  Wall.  160,  22  L.  ed.  512 — Jennlson 
V.  Leonard,  21  Wall.  307,  22  L.  ed.  541— 
Ryan  v.  Carter,  93  U.  S.  81,  23  L.  ed.  805 
— Retser  v.  Wood,  109  U.  S.  188,  27  L.  ed. 
901,  3  Sup.  Ct.  Rep.  164 — Martinton  v.  Fair- 
banks, 112  U.  S.  672,  28  L.  ed.  863,  5  Sup. 
Ct.  Rep.  321 — Boardman  v.  ToflPey,  117  U.  S. 
272,  29  L.  ed.  898.  6  Snp.  Ct.  Rep.  734— 
Babbitt  v.  Burgess,  2  Dill.  173,  7  Nat.  Bankr. 
Reg.  564,  Fed.  Cas.  No.  693— Blair  v.  Allen, 
3  Dill.  108,  Fed.  Cas.  No.  1,483 — Southwest 
Virginia  Improv.  Co.  v.  Frarl,  7  C.  C.  A.  151. 
«  U.  S.  App.  444,  58  Fed.  178 — Bowden  v. 
Rumham,  59  Fed.  753 — Key  West  v.  Baer, 
13  C.  C.  A.  573.  30  U.  S.  App.  140,  66  Fed. 

U.  S.  Dig.— 42 


441 — Pacific  Postal  Teleg.  Cable  Co.  t. 
Flelschner,  14  C.  C.  A.  170,  29  U.  S.  App. 
227,  66  Fed.  908 — Say  ward  v.  Dexter,  H.  & 
Co.  19  C.  C.  A.  186,  44  U.  S.  App.  376,  72 
Fed.  769 — Grattan  Twp.  v.  Chilton,  38  C.  C. 
A.  89,  97  Fed.  150— Eby  v.  Foster,  61  Cal. 
287 — Methodist  Episcopal  Church  v.  Browne, 
39  Md.  162 — Stepp  v.  National  Life  ft  Matu- 
rity Asso.  37  S.  C.  436,  16  S.  E.  134. 

Fraud  or  mistake. 

4805.  A  question  of  fraud  or  mistake  is 
one  of  fact,  upon  which  the  finding  of  the 
court  below  is  conclusive  in  this  court. 
Clarke  v.  United  States,  131  U.  S.  Ixxxv., 
Appx.  and  18:  915 

4806.  Where  the  evidence  is  contradictory 
on  the  question  of  fraud  and  imposition  on 
the  officers  having  charge  of  public  land  en- 
tries, the  Supreme  Ck)urt  will  not  overrule 
the  finding  of  fact  by  the  courts  below. 
Lytle  V.  Arkansas,  22  How.  193,       16:  306 

Value. 

4807.  The  determination  as  to  the  value 
of  lands  in  dispute,  made  by  the  circuit 
court  upon  evidence,  without  submitting 
the  question  to  the  jury,  can  be  reviewed 
by  the  Supreme  Court  of  the  United  States 
on  error,  when  the  circuit  court  has  dis- 
missed the  suit  for  want  of  jurisdiction. 
Wetmore  v.  Rymer,  169  U.  S.  115,  18  Sup. 
Ct.  Rep.   293,  42:682 

Neglifirenoe. 

4808.  Failure  of  the  owner  of  cattle  to 
prevent  them  from  being  intermingled  with 
those  of  other  owners  whose  cattle  are  in- 
fected with  Texas  fever  is  not  so  clearly 
contributory  negligence,  where  the  cattle 
ranges  are  unfenced,  that  it  must  be  so  held 
on  appeal  where  the  trial  court  has  held  to 
the  contrary.  Grayson  v.  Lynch,  163  U.  S. 
468,  16  Sup.  Gt.  Rep.  1064.  41 :  230 
Cited  in  Croff  ▼.  Cresse,  7  Okla.  416,  54  Pac. 

558. 

Aliens;  deportation. 

Finding    by    Master,    see    infra,    4929, 
4930. 

4809.  Orders  for  the  deportation  of  Chi- 
nese laborers,  made  on  the  sole  ground  that 
they  had  failed  to  show  that  they  were 
bona  tide  merchants  within  the  meaning  of 
the  Chinese  exclusion  act  of  May  5,  1892 
(27  Stat,  at  L.  25,  chap.  60,  U.  S.  Comp. 
Stat.  1901,  p.  1319),  §  2,  as  amended  by  the 
act  of  November  3,  1893  (28  Stat,  at  L.  7, 
chap.  14,  U.  S.  Comp.  Stat.  1901,  p.  1322), 
at  the  time  registration  was  required,  will 
be  reversed  by  the  Federal  Supreme  Court, 
where  that  court  is  satisfied,  from  an  ex- 
amination of  the  record,  that  the  testimony 
did  establish  that  fact.  Tom  Hong  v. 
United  States,  193  U.  S.  517,  24  Sup.  Ct. 
Rep.  517,  48:  772 
Cited  in  Re  United  States,  194  U.  S.  200,  48 

L.  ed.  034,  24  Sup.  Ct.  Rep.  629 — Ah  Sou  v. 
United  States,  200  U.  S.  612,  50  L.  ed.  619, 
26  Sup.  Ct.  Rep.  752 — Mar  Sing  ▼.  United 
States,  70  C.  C.  A.  214,  137  Fed.  876 — Ow 
Y&ng  Dean  v.  United  States,  76  C.  C.  A 
367,  145  Fed.  803. 

Patent  oases. 

4810.  The  Supreme  Court  of  the  United 
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States  cannot  review,  on  the  evidence  in  an 
action  at  law,  a  finding  of  fact  of  the  cir- 
cuit court  that  plaintiff's  invention  was  not 
anticipated  by  earlier  patents.  St.  Paul 
Plow  Works  V.  Starling,  140  U.  S.  184,  11 
Sup.  Ct.  Rep.  803,  35:  404 

Ijand  cases. 

4811.  Where  the  evidence  as  to  the  con- 
flicting claims  to  land  under  the  pre-emp- 
tion laws  is  doubtful,  the  Supreme  Court 
will  affirm  the  decree  of  the  circuit  court. 
Barnard  v.  Ashley,  18  How.  43,       15:  285 

4812.  Where  there  is  doubt  upon  the  evi- 
dence as  to  the  correctness  of  a  survey, 
this  court  will  not  interfere  with  the  deci- 
sion of  the  district  court.  Alviso  v.  Unit«d 
States,  8  Wall.  337,  19:  305 

4813.  When  certain  testimonials  of  title, 
under  a  Spanish  grant,  have  been  admitted 
without  exception  before  the  commissioners 
of  the  United  States  for  the  adjustment  of 
claims  to  lands  in  Florida,  and  before  the 
superior  court  in  middle  Florida,  without 
objection  as  to  the  mode  and  form  of 
their  proof,  the  Supreme  Court,  on  ap- 
peal, will  not  interfere  with  the  question 
as  to  the  sufficiency  of  the  proof  or  the 
authenticity  of  the  acts  relating  to  the 
title  which  have  been  admitted  by  the  au- 
thorities in  Florida,  which  was  the  tribunal 
to  judge  of  the  evidence.  United  States  v. 
Delespine,  15  Pet.  319,  10:  753 

Habeas  corpus  cases. 

4814.  The  word  "appeal"  in  §  761  of 
the  Revised  Statutes,  granting  that  right 
to  the  Supreme  Court  from  the  final  decision 
of  the  circuit  court  in  habeas  corpus  pro- 
ceedings requires  an  examination  into  the 
evidence  brought  to  sustain  or  defeat  the 
right  of  the  petitioner  to  his  discharge. 
Cunningham  v.  Neagle  (Re  Neagle)  135  U. 
S.  1,  10  Sup.  Ct.  Rep.  658,  34:  55 
Cited  In  Re  Morrissej  (Morrlssey  v.  Perry)  187 

U.  8.  168,  34  L.  ed.  645,  11  Sup.  Ct.  Rep.  67 
— Dower  v.  Richards,  151  U.  S.  663,  38  L. 
ed.  307,  14  Sup.  Ct.  Rep.  452 — Johnson  v. 
Sayre,  158  U.  S.  116,  39  L.  ed.  917.  16  Sup. 
Ct.  Rep.  773 — Capital  Traction  Co.  v.  Hof, 
174  U.  S.  37.  43  L.  ed.  880,  19  Sup.  Ct. 
Rep.  580 — King  v.  McLean  Asylum.  12  C. 
C.  A.  142.  21  U.  S.  App.  407.  64  Fed.  328— 
King  V.  McLean  Asylum,  26  L.R.A.  794,  12 
C.  C.  A.  164,  21  U.  S.  App.  481.  64  Fed. 
350 — Slmonson  v.  Sinshelmer,  40  C.  C.  A. 
477,  3  N.  B.  N.  Rep.  152,  100  Fed.  429— 
State  V.  Adlcr.  67  Ark.  477,  55  S.  W.  851— 
Horse  Springs  Cattle  Co.  v.  Schofleld,  9  N. 
M.  139,  49  Pac.  954. 

4815.  A  judgment  will  not  be  reversed  on 
appeal  from  a  decision  discharging  a  writ 
of  habeas  corpus,  although  it  was  rendered 
against  the  positive  testimony  of  a  witness 
not  directly  impeached,  where  there  were 
eircumstances  in  evidence  tending  to  lessen 
the  probability  that  such  testimony  was 
true,  or  there  is  such  a  degree  of  improba- 
bility in  his  statements  as  to  deprive  them 
of  credit.  Quock  Ting  v.  United  States, 
140  U.  S.  417,  11  Sup.  a.  Rep.  733,  851, 

35:  501 
Cited  in  .United  States  ▼.  Leung  Sam,  114  Fedt 


703 — Becker  v.  Fischer.  18  App.  Div.  661, 
43  N.  Y.  Supp.  686 — Hopper  v.  Hopper,  92 
Hon,  417,  86  N.  Y.  Supp.  610. 

Miscellaneous. 

4816.  Where  there  was  a  dispute  as  to 
the  existence  of  a  contract,  and  evidence  on 
both  sides  making  it  a  fair  exercise  of  the 
judgment  of  the  court  on  the  evidence  to 
decide,  the  finding  is  one  of  fact,  and  not 
subject  to  review.  Jeffries  v.  Mutual  L. 
Ins.  Go.  110  U.  S.  305,  4  Sup.  Ct.  Rep.  8. 

28:  156 
Cited  in  Dower  v.  Richards,  151  U.  8.  666,  38 
L.  ed.  308,  14  Sup.  Ct.  Rep.  452. 

4817.  A  finding  that  the  use  of  palm  oil 
as  an  ingredient  of  oleomargarine  was  sub- 
stantially only  for  coloring  purposes  will  not 
be  disturbed  on  appeal,  where  it  is  based 
on  testimony  that,  out  of  a  total  of  160 
ounces,  only  1%  ounces  were  palm  oil,  and 
that  this  quantity  imparted  the  yellow 
shade  which  caused  the  product  to  resemble 
butter.  Cliff  v.  United  States,  195  U.  S. 
159,   25   Sup.   Ct.  Rep.   1,  49:139 

4818.  A  finding  by  the  court,  that  war- 
rants issued  under  and  by  virtue  of  certain 
acts  of  the  legi^slature  were  issued  with  in- 
tention to  have  them  circulate  as  money,  is 
not  a  finding  of  fact;  but  is  in  the  nature 
of  a  legal  conclusion,  which  may  be  review- 
able by  the  Supreme  Court  of  the  United 
States.  Houston  &  T.  C.  R.  Co.  v.  Texas. 
177  U.  S.  66,  20  Sup.  Ct.  Rep.  646,    44:  673 

4819.  Where  a  circuit  court  has  power  to 
issue  the  writ  of  mandamus,  its  final  judg- 
ments in  granting  or  refusing  it  may  be  re- 
examined in  this  court  on  writ  of  error. 
United  States  ex  rel.  Riggs  v.  Johnson 
County  (Riggs  v.  Johnson  County)  6  Wall. 
166,  18: 768 

4820.  In  a  doubtful  case  the  Supreme 
Court  will  not  disturb  the  ruling  of  a  cir- 
cuit court  granting  or  vacating  an  appeal. 
Rector  v.  Lipscomb,  141  U.  S.  557,  12  Sup. 
Ct.  Rep.  83,  35:857 
Cited  in  Kirk  v.  United  States,  28  Ct.  CI.  279 

— Southern  Bldg.  &  L.  Asso.  v.  Carey,  117 
Fed.  835. 

b.  In  Equity. 

On  Error  to  State  Court,  see  supra,  2206, 
2207. 

Conclusiveness  of  Finding  by  Master  or  Ref- 
eree, see  infra,  VIII.  1,  4. 

Finding  bv  Court  of  Claims,  see  infra, 
4900-4902. 

Concurrence  of  Two  or  More  Courts  in  Find- 
ing, see   infra,  4945. 

4821.  By  the  Code  of  Oregon  the  findings 
of  the  court  in  an  equity  case  are  as  con- 
clusive as  similar  findings  in  an  action  at 
law.  Sanford  v.  Sanford,  139  U.  8.  642,  11 
Sup.  Ct.  Rep.  666,  35:  290 

4822.  A  decree  dismissing  a  bill  will  be 
affirmed,  where  the  proofs  do  not  establish 
the  allegations  of  the  bill  or  there  is  such 
serious  conflict  of  evidence  that  the  eourt 
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below  niii^t  dismiss  for  failure  to  establish 
the  facts.  Albright  v.  Emery,  109  U.  S.  650. 
3  Sup.  Ct.  Rep.  426.  "  27:  1064 

Hewitt  T.  Campbell,  109  U.  S.  103,  8  Sup. 
a.  Rep.  68,  27:  871 

4823.  The  statement  of  facts  made  by 
the  court  below  in  any  admiralty  or  equity 
case  is  conclusive.  Wiscart  v.  Dauchy,  3 
Dall.  321,  1:619 
Cited  In  Davis  v.  Schwartz,  155  U.  S.  636,  39 

I^  ed.  203,  15  Sup.  Ct.  Rep.  237 — Walters 
V.  Western  &  A.  R.  Co.  69  Fed.  710— United 
States  Trust  Co.  t.  Mercantile  Trust  Co.  31 
C.  C.  A.  440,  69  U.  S.  App.  330,  88  Fed.  15;$. 

4824.  The  appellate  court  will  not  review 
the  decision  of  a  court  of  equity  as  to  plain - 
tifTs  laches,  imless  under  circumstances  of 
a  peculiar  and  urgent  nature.  Dade  v. 
Irwin,  2  How.  383,  1 1 :  308 

4825.  Where  the  court  below  in  an  equity 
suit,  on  a  full  consideration  of  all  the 
proofs,  came  to  a  conclusion  oii  a  question 
of  fraud,  this  court  will  concur  with  the 
court  below,  although  the  evidence  raises 
some  doubt.  Parker  v.  Phetteplace,  1  Wall. 
684,  17:  675 
Cited  in  Tobey  v.  Leonard.  2  Wall.  430,  17  L. 

ed.  845 — Hayward  v.  Eliot  Nat.  Bank,  4 
Cliff.  297,  Fed.  Cas.  No.  6,273 — Scammon  v. 
Cole,  5  Nat.  Bankr.  Reg.  264,  Fed.  Cas.  No. 
12,432 — Walker  v.  Derby,  5  BIss.  142,  Fed. 
Cas.  No.  17,068. 

4826.  A  decree  in  equity  does  not,  on  ap- 
peal, depend  on  the  legality  of  proceedings 
on  the  trial  of  a  feign^  issue  in  the  cause. 
Johnson  v.  Harmon,  94  U.  S.  371,    24:  271 

4827.  It  18  the  duty  of  the  court  of  first 
instance  to  decide  upon  the  whole  case, 
pleadings,  evidence,  and  verdict,  giving  to 
the  latter  so  much  effect  as  it  is  worth.  An 
appeal  from  the  decree  must  be  decided  in 
the  same  way,  namely,  upon  the  whole 
case,  and  cannot  be  made  to  turn  on  the 
correctness  or  incorrectness  of  the  trial  of 
the  feigned  issue.  Johnson  y.  Harmon,  94 
U.  8.  371,  24:  271 
Cited  In  Hammer  v.  Oarfleld  Mtn.  &  Mill.  Co. 

130  U.  8.  301,  32  L.  ed.  968,  S)  Sup.  Ct.  Rep. 
548 — Idaho  ft  O.  Land  Improv.  Co.  v.  Brad- 
bury, 132  U.  S.  516,  33  L.  ed.  437,  10  Sup. 
Ct.  Rep.  177 — Waterloo  Mln.  Co.  v.  Doe,  27 
C.  C.  A.  56,  48  U.  S.  App.  411,  82  Fed.  51 
—Re  DeQottardI,  114  Fed.  342— Larrabee  v. 
Grant,  70  Me.  84 — ^Flshburne  v.  Ferguson, 
84  Vs.  115,  4  S.  B.  575. 

Speclflo  performance. 

4828.  A  decree  for  the  specific  perfor- 
mance of  a  contract  to  exchange  lands  at 
their  intrinsic  value  must  be  reversed  on 
appeal  so  far  as  it  rests  upon  a  valuation 
not  shown  to  have  been  authorized.  M'lver 
V.  Kyger,  3  Wheat.  53,  4:  332 

Injunction. 

4829.  A  decree  granting  an  injunction 
will  be  reversed  if  the  evidence  does  not 
show  that  plaintiff  is  entitled  to  it. 
Gumaer  v.  Colorado  Oil  Co.  152  U.  S.  88, 
14  Sup.  Ct.  Rep.  480,  38:  365 
Cited   In   McDaniel   v.   Parish,   4    App.    D.    C. 

222. 


4830.  A  suit  by  the  United  SUtes  to  bar 
and  foreclose  all  claims  in  law  and  equity 
on  the  part  of  one  who  has  fraudulently 
obtained  an  award  against  another  country 
under  a  statute  authorizing  the  court  to 
render  such  interlocutory  and  final  decrees 
as  the  evidence  may  warrant,  according  to 
the  principles  of  equity  and  justice,  and  to 
enforce  the  same  by  injunction,  is  a  suit  in 
equity,  which  on  appeal  is  to  be  re-ex- 
amined on  both  law  and  facts.  La  Abra 
Silver  Min.  Co.  v.  United  States,  175  U.  S. 
423,  20  Sup.  a.  Rep.  168,  44:  223 

e.  In  AdmiraUy. 

Conclusiveness  of  Award,  see  infra,  4918, 
4919. 

Concurrence  of  Two  or  More  Courts  in  Find- 
ing, see  infra,  4946-4957. 

See  also  supra,  3354,  4060,  4103,  4244, 
4823. 

4831.  Upon  an  appeal  in  admiralty  the 
Supreme  Court  will  re-examine  the  whole 
testimony  and  reverse  the  decree  for  error 
of  fact,  if  clearly  established.  Martin  v. 
Northern  Transp.  Co.  (The  Maria  Martin) 
12  Wall.  31,  20:  251 
Cited  in  The  City  of  Hartford   (The  City  of 

Hartford  v.  Rideout)  97  U.  S.  828,  24  L.  ed. 
931. 

4832.  In  admiralty  and  prize  causes,  the 
facts,  as  well  as  the  law  of  the  case,  are 
open  to  revision  on  appeal  to  the  Supreme 
Court.  The  Baltimore  v.  Rowland  (The 
Baltimore)  8  Wall.  377,  19:  463 
Cited  in  The  Sapphire  (The  Sapphire  v.  Napo- 
leon III.)  11  Wall.  169,  20  L.  ed.  180--Th6 
Lady  Pike  (Germania  Ins.  Co.  v.  The  Lady 
Pike)  21  Wall.  9,  22  L.  ed.  502— The  City 
of  Hartford  (The  City  of  Hartford  v.  Ride- 
oat)  07  U.  S.  328,  24  L.  ed.  981— The  Rich- 
mond (The  Sabine  v.  The  Richmond)  103 
U.  S.  543,  26  L.  ed.  451 — Dower  v.  Richards, 
151  U.  S.  664.  38  L.  ed.  307,  14  Sup.  Ct. 
Rep.  452— Smith  v.  Burnett,  173  U.  S.  436, 
43  L.  ed.  759,  19  Sup.  Ct.  Rep.  442 — ^Ayer  v. 
The  Glaucus,  4  Cliff.  168,  Fed.  Cas.  Not  683 
— Coggeshall  v.  Potter,  Holmes,  80,  Fed.  Cas. 
No.  2,055— Re  Dow,  6  Nat  Bankr.  Reg.  15, 
Fed.  Cas.  No.  4,036 — Littlefleld  v.  Delaware 
&  H.  Canal  Co.  4  Nat.  Bankr.  Reg.  262,  Fed. 
Cas.  No.  8,400 — Re  Masterson,  4  Nat  Bankr. 
Reg.  556,  Fed.  Cas.  No.  9,268 — The  Coquit- 
1am.  23  C.  C.  A.  442,  48  U.  8.  App.  103,  77 
Fed.  748. 

4833.  This  court  will  reverse  a  decree  in 
an  admiralty  cause  for  error  of  fact,  if 
clearly  established,  as  well  as  for  error  of 
law,  even  if  the  district  and  circuit  courts 
have  both  concurred  in  the  decision  on  the 
merits.  Germania  Ins.  (Ik),  v.  The  Lady 
Pike  (The  Lady  Pike)  21  Wall.  1,  22:  499 
The  City  of  Hartford  v.  Rideout  (The  (Sty 

of  Hartford)  97  U.  S.  323,  24:  930 

Cited  in  The  Iroquois,  194  U.  S.  247,  48  L. 
ed.  960,  24  Sup.  Ct.  Rep.  640 — Last  Chance 
Min.  Co.  V.  Banker  Hill  ft  S.  Min.  ft  Con- 
centrating Co.  66  C.  C.  A.  808,  181  Fed. 
588. 

4834.  Where  the  circuit  court  in  admi- 
ralty has  passed  on  all  the  issues,  this  court 
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eannot  listen  to  complaints  that  it  has  re- 
fused to  find  certain  facts  which  it  was 
asked  to  find,  or  has  found  certain  other 
facts  which  the  weight  of  the  testimony  did 
not  warrant.  The  Annie  Lindsley  v.  Brown 
(The  Annie  Lindsley)    104   U.  S.  185, 

26:  716 

4835.  The  findings  of  fact  of  the  circuit 
court  in  admiralty  cases  are  not  open  to  re- 
view in  the  Supreme  Court.  Watts  v. 
Camors,  115  U.  S.  353,  6.  Sup.  Ct.  Rep.  91, 

29:  406 
Cited  in  The  E.  A.  Packer  (The  E.  A.  Packer 
Y.  New  Jersey  Lighterage  Co.)  140  U.  S.  363, 
35  L.  ed.  456,  11  Sup.  Ct.  Rep.  794— The 
City  of  New  York  (Alexandre  y.  Machan) 
147  U.  S.  76,  37  L.  ed.  87,  13  Sup.  Ct  Rep. 
211. 

4836.  Findings  of  fact  in  an  admiralty 
case,  under  the  act  of  1875,  have  the  effect 
of  a  special  verdict,  and  this  court  can  go 
neither  behind  nor  beyond  them.  Sun  Mut. 
Ins.  Co.  v.  Ocean  Ins.  Co.  107  U.  S.  485,  1 
Sup.  Ct.  Rep.  582,  27:  337 
The  Abbotsford  y.  Johnson  (The  Abbotsford) 

98  U.  S.  440,  25:  168 

The  Annie  Lindsley  v.  Brown    (The  Annie 

Lindsley)    104  U.   8.   185,  26:  716 

Marshall  v.   The  Adriatic    (The   Adriatic) 

107  U.  S.  512,  2  Sup.  Ct.  Rep.  355, 

27:  497 
Fowler  v.  Rathbone,  12  Wall.  102,  20:  281 
Cited  in  The  Clara  (Shepherd  v.  The  Clara) 
102  U.  S.  201,  26  L.  ed.  146 — The  Benefac- 
tor (The  Benefactor  y.  Mount)  102  U.  6. 
218,  26  L.  ed.  159 — Boogher  v.  New  York 
L.  Ins.  Co.  108  U.  S.  97.  26  L.  ed.  312— The 
Adriatic  (Marshall  v.  The  Adriatic)  103  U. 
8.  731,  26  L.  ed.  606 — The  Osborne  (Wins- 
low  Y.  Wilcox)  104  U.  S.  184,  26  L.  ed.  693 
— The  Annie  Lindsley  (The  Annie  Lindsley 
v.  Brown)  104  U.  S.  187,  26  L.  ed.  718— 
Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co.  107  U. 
8.  500.  27  L.  ed.  342.  1  Sup.  Ct.  Rep.  582 — 
The  Connemara  (Sinclair  y.  Cooper)  108  U. 
S.  359,  27  Lu  ed.  754,  2  Sup.  Ct,  Rep.  754 — 
Merchants  Mut.  Ins.  Co.  v.  Allen,  121  U.  S. 
72,  30  L.  ed.  860,  7  Sup.  Ct.  Rep.  821 — 
The  Maggie  J.  Smith  (The  Maggie  J.  Smith 
Y.  Walker)  123  U.  S.  353,  31  L.  ed.  178,  8 
Sup.  Ct.  Rep.  159— The  Gazelle,  128  U.  S. 
484,  32  L.  ed.  499,  9  Sup.  Ct.  Rep.  139 — 
Williams  y.  United  States,  137  U.  S.  136, 
34  L.  ed.  598,  11  Sup.  Ct.  Rep.  43 — The  B. 
A.  Packer  (The  E.  A.  Packer  y.  New  Jersey 
Lighterage  Co.)  140  U.  S.  363.  35  L.  ed.  456, 
11  Sup.  Ct.  Rep.  794— The  City  of  New  York 
(Alexandre  v.  Machan)  147  U.  S.  76,  37  L. 
ed.  87,  13  Sup.  Ct.  Rep.  211 — ^The  Edwin  I. 
Morrison  (Bradley  Fertilizer  Co.  v.  The  Bd- 
win  I.  Morrison)  153  U.  S.  216,  38  L.  ed. 
694,  14  Sup.  Ct.  Rep.  823 — Davis  y. 
Schwartz,  155  U.  S.  637,  30  L.  ed.  293,  15 
Sup.  Ct.  Rep.  237 — Ralli  v.  Troop.  157  U.  S. 
417.  39  L.  ed.  755,  15  Sup.  Ct.  Rep.  667 — 
Reed  y.  Stapp,  3  C.  C.  A.  247,  9  U.  S.  App. 
34,  62  Fed.  644 — Skinner  v.  Franklin  County, 
6  C.  C.  A.  119.  9  U.  S.  App.  676,  56  Fed. 
784 — Walters  y.  Western  ft  A.  R.  Co.  69  Fed. 
710 — ^United  States  Trust  Co.  y.  Mercantile 
Trust  Co.  31  C.  C.  A.  440,  69  U.  S.  App. 
330,  88  Fed.  153 — Anglo-American  Land, 
Mortg.  k  Agency  Co.  t.  I/>mbard,  68  C.  C.  A. 
102,  132  Fed.  734. 

4837.  Under  the  act  of  1875  in  regard  to 
idmiralty   causes,   the   facts   found   by   the 


court  below  are  conclusive;  and  the  owif 
rulings  reviewable  are  such  as  might  be  pre- 
sented  by  a  bill  of  exceptions  prepared  as  in 
actions  at  law.  The  findings  have  prac- 
tically the  same  effect  as  the  special  verdict 
of  a  jury.  Alexandre  v.  Machan  (The  City 
of  New  York)  147  U.  S.  72,  13  Sup.  Ct-  Rep. 
211,  37:  84 

The  Gazelle,  128  U.  S.  474,  9  Sup.  Ct.  Rep. 
139,  32:  496 

The  Maggie  J.  Smith  v.  Walker  (The  Mag- 
gie J.  Smith)  123  U.  S.  349,  8  Sup.  Ct 
Rep.  159,  31:  175 

Rea  V.  The  Eclipse  (The  Eclipse)  135  U.  S. 
599,  10  Sup.  Ct.  Rep.  873,  34:  269 

The  E.  A.  Packer  v.  New  Jersey  Lighterage 
Co.  (The  E.  A.  Packer)  140  U.  S.  360,  11 
Sup.  Ct.  Rep.  794,  35:  453 

The   Sylvia   Handy   v.   United   States    (The 
Sylvia   Handy)    143   U.   S.   513,    12    Sup. 
Ct.  Rep.  464,  36:  246 

Cited  In  The  Burlington  (The  Burlington  y. 
Ford)  137  U.  S.  392.  34  L.  ed.  734,  11  Sup. 
Ct.  Rep.  138— The  City  of  New  York  (Alex 
andre  v.  Machan)  147  U.  S.  76.  37  L.  ed.  87. 
13  Sup.  Ct.  Rep.  211— Ualli  v.  Troop.  157  U. 
S.  417,  39  L.  ed.  755.  15  Sup.  Ct.  Rep.  657 
— Pioneer  Fuel  Co.  y.  McBrler.  28  C.  C.  A. 
468,  55  U.  S.  App.  181,  84  Fed.  496. 

4838.  Under  the  act  of  1875,  providing  for 
the  trial  of  issues  of  fact  in  causes  involv- 
ing admiralty  and  maritime  jurisdiction  in 
the  circuit  courts  of  the  United  States  with- 
out the  intervention  of  a  jury,  and  giving  Ui 
the  findings  of  the  court  upon  the  facts  the 
same  effect  as  the  verdict  of  a  jurv,  thp 
facts  as  found  are  conclusive,  and  a  bill  of 
exceptions  cannot  foe  used  to  bring  up  the 
evidence  for  a  review  of  the  findings  of  fact. 
The  Abbotsford  v.  Johnson  (The  Abbots- 
ford) 98  U.  S.  440,  25:  168 
Cited  in  Streeter  v.  Sanitary   District,   66    C 

C.  A.  102,  183  Fed.  126. 

4839.  On  an  appeal  in  admiralty  cases  the 
Supreme  Court  can  only  pass  on  such  rul- 
ings of  the  court  below  as  might  properly  be 
put  into  the  bill  of  exceptions  on  the  trial 
of  an  action  at  law;  and  the  findings  of 
fact  sent  up  with  the  record  are  conclusive. 
The  Benefactor  v.  Mount  (The  Benefactor) 
102  U.  S.  214,  26:  157 
Cited  In  The  Adriatic  (Marshall  v.  The  Adriatic  i 

103  U.  S.  731,  26  L.*ed.  606 — ^The  Annie 
Lindsley  (The  Annie  Lindsley  v.  Brown)  104 
U.  S.  187,  26  L.  ed.  718 — Sun  Mut.  Ins.  Co.  v. 
Ocean  Ins.  Co.  107  U.  S.  500,  27  L.  ed.  342, 
1  Sop.  Ct.  Rep.  582 — Merchants  Mat.  Inn 
Co.  Y.  Allen,  121  U.  8.  72,  30  L.  ed.  860,  7 
Sup.  Ct.  Rep.  821— The  GajBellc.  128  U.  S. 
484,  32  L.  ed.  499,  9  Sup.  Ct-  Rep.  189 — 
The  B.  A.  Packer  (The  B.  A.  Packer  v.  New 
Jersey  Lighterage  Co.)  140  U.  8.  363,  85  I^ 
ed.  456,  11  Sup.  Ct.  Rep.  794 — ^The  City  of 
New  York  (Alexandre  v.  Machan)  147  U.  S. 
76,  87  L.  ed.  87,  13  Sup.  Ct  Rep.  211. 

4840.  Under  the  clause  of  the  act  of  1875. 
limiting  the  power  of  this  court,  in  the  re- 
view of  admiralty  cases  where  the  facts  had 
been  found  below,  "to  the  determination  of 
the  questions  of  law  arising  upon  the  rul- 
ings of  the  court  excepted  to,"  the  ruling 
of  the  court  to  be  passed  upon  are  such  n^ 
may  be  presented  by  the  bill  of  except iona 
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prepared  as  in  aetione  at  law.  The  Abbotts- 
tord  y.  Johneon  (The  Abbottsford)  98  U.  S. 
440,  25:  168 

Cited  In  Simmons  y.  Wagner,  101  U.  S.  261,  25 
L.  ed.  911 — The  Francis  Wright  (Duncan  v. 
The  Francis  Wright)  105  U.  S.  387,  26  h. 
ed.  110 — Martinton  y.  Fairbanks,  112  U.  S. 
678,  28  L.  ed.  864,  5  Sap.  Ct.  Rep.  821 — 
Watts  T.  Camors,  116  U.  S.  363,  29  L.  ed. 
409,  6  Snp.  Ct.  Rep.  01— The  Gazelle,  128 
U.  8.  484,  32  L.  ed.  499,  9  Sup.  Ct.  Rep.  189 
— ^The  E.  A.  Packer  (The  E.  A.  Packer  v. 
New  Jersey  Lighterage  Co.)  140  U.  S.  363, 
35  L.  ed.  456.  11  Sup.  Ct-  Rep.  794 — The 
City  of  New  York  (Alexandre  ▼.  Machau) 
147  U.  S.  76,  87  L.  ed.  87,  13  Sup.  Ct.  Uep. 
211 — Grayson  v.  Lynch,  163  U.  S.  473,  41  L. 
ed.  232,  16  Sup.  Ct.  Rep.  1064. 

4841.  Under  the  act  of  1875  the  jurisdic- 
tion of  this  court  in  an  admiralty  case  is 
limited  to  the  questions  of  law  arising  upon 
the  record,  including  the  rulings  of  the  cir- 
cuit court  presented  in  a  bill  of  exceptions. 
The  determination  of  the  questions  of  law 
arising  upon  the  record  may  be  predicated  of 
facts  which  appear  in  any  part  of  it,  wheth- 
er admitted  by  the  parties  in  the  pleadings, 
or  by  stipulation,  or  found  by  the  court. 
Sun  Mut  Ins.  Co.  v.  Ocean  Ins.  C!o.  107  U. 
S.  485,  1  Sup.  Ct  Rep.  582,  27:  337 

4842.  Where  the  findings  of  the  court  be- 
low that  "the  damage  to  cargo  was  caused 
by  a  danger  of  the  seas,  and  was  within  the 
exception  in  charter  party  and  bills  of 
lading,"  etc.,  were  determined  by  the  inter- 
pretation which  the  law  put  upon  the  cir- 
cumstances of  the  transaction  as  stated  in 
the  previous  findings,  such  findings  are  open 
to  revision.  Bradley  Fertilizer  Co.  t.  The 
Edwin  I.  Morrison  (The  Edwin  I.  Morrison ) 
153  U.  S.  199,  14  Sup.  Ct  Bep.  823, 

38:688 

4843.  Where  the  suspicion  that  the  claim- 
ants were  connected  with  the  breach  of 
blodcade  is  without  any  foundation,  the  de- 
cree of  condemnation  will  be  reversed.  The 
Flying  Scud  v.  United  States  (The  Flying 
Scud)    6  Wall.  263,  18:755 

Insurance  cases. 

4844.  Where  it  was  essential  to  show  that 
the  risk  insured  against  by  the  policy  issued 
was  the  same  for  which  the  libellant  had 
been  adjudged  liable,  and  the  identity  could 
not  be  ascertained  by  mere  comparison  of 
the  policies,  and  was  not  found  as  a  finding 
of  fact,  but  was  stated  as  a  conclusion  of 
law,  the  question  presented  on  appeal  is  not 
whether  the  identity  might  be  true  as  a 
conclusion  of  fact  from  the  circumstances 
stated  in  the  findings  of  fact,  but  whether 
upon  the  facts  found  it  must  be  true  as 
matter  of  law.  Sun  Mut.  Ins.  Co.  v.  Ocean 
Ins.  Co.  107  U.  S.  485,  1  Sup.  Ct  Rep.  582, 

27:  337 
Cited  In  Penn.  Mnt.  L.  Ins.  Co.  v.  Mechanics' 
flar.  Bank  ft  T.  Co.  88  L.R.A.  65,  19  C.  C. 
A.  806,  87  U.  S.  App.  692,  72  Fed.  483— 
Insurance  Co.  v.  Telfair,  45  App.  Dlv.  567, 
61  N.  T.  Bnpp.  322. 

Collision  cases. 

4845.  The   findings  of   the   circuit  court, 
that  a  steamer  was  wholly,  in  fault  for  its 


collision  with  a  schooner,  are  conclusive  in 
the  Supreme  Court.  Clark  v.  Weeks  (The 
New  Orleans)  106  U.  S.  13,  1  Sup.  Ct.  Rep. 
90,  27: 96 

Salvage  cases. 

4846.  The  appellate  court  has,  in  many 
cases,  increased  or  diminished  the  allowance 
of  salvage  originally  made.  Post  v.  Jones, 
19  How.  150,  15:618 
Cited  in  The  Connemara   (Sinclair  v.  Cooper) 

108  U.  S.  360,  27  L.  ed.  754,  2  Sup.  Ct.  Rep. 
754 — Re  528  Pieces  of  Mahogany,  2  IjOw. 
Dec,  324,  Fed.  Caa.  No.  4,845 — Studiey  v. 
Baker,  2  Low,  Dec.  209,  Fed.  Cas.  No.  13,559 
— Virden  v.  The  ('arollne,  6  Am.  L.  Reg.  228, 
Fed.  Cas.  No.  16,956 — ^The  Bay  of  Naples. 
1  C.  C.  A.  83,  1  U.  S.  App.  47,  48  Fed.  738 
— The  Agnes  I.  Grace.  2  C.  C.  A.  585,  2  U. 
S.  App.  317,  61  Fed.  959 — ^The  Alert,  66  Fed. 
724. 

4847.  An  appellate  court  will  not  reverse 
decrees  as  to  the  amount  of  salvage  unless 
upon  some  clear  mistake  or  gross  overallow- 
ance  of  the  court  below.  Hobart  v.  Drogan, 
10  Pet  108,  9:  363 
The  Camanche  v.  Coast  Wrecking  Co.   (The 

Camanche)    8   Wall.   448,  19:  397 

Cited  in  Post  v.  Jones,  19  How.  160,  15  L.  ed. 
622 — ^The  Connemara  (Sinclair  v.  Cooper) 
108  U.  S.  359,  27  L.  ed.  754,  2  Sup.  Ct  Rep. 
754— Rail  i  V.  Troop.  157  U.  8.  402,  89  L.  ed. 
749,  15  Sap.  Ct.  Rep.  657 — The  Sandring- 
ham,  5  Hughes,  337,  10  Fed.  573 — Baker  v. 
The  Slobodna,  35  Fed.  541--Scott  v.  445 
Tons  of  Coal,  40  Fed.  260 — ^The  Kimberly, 
40  Fed.  297 — Scott  v.  The  City  of  Worcester, 
45  Fed.  121— The  Albany,  48  Fed.  565— The 
Bay  of  Naples,  1  C.  C.  A.  83,  1  U.  S.  App. 
47,  48  Fed.  738— The  R.  R.  Rhodes,  27  C. 
C.  A.  261,  54  U.  S.  App.  288,  82  Fed.  753— 
Ulster  S.  S.  Co.  v.  Cape  Fear  Towing  k 
Transp.  Co.  36  a  C.  A.  206.  94  Fed.  219 — 
The  New  Camelia,  44  C.  C.  A.  645,  105  Fed. 
640 — Hume  v.  J.  D.  Spreckels  ft  Bros.  Co. 
62  C.  C.  A.  651,  115  Fed.  57 — State  ex  rel. 
Atty.  Gen.  v.  Jones,  16  Fla.  310 — Heard  v. 
Phillips,  101  Oa.  696,  44  L.R.A.  372,  31  S. 
B.  216— Rutherford  v.  The  Omen,  82  Phila. 
Leg.  Int.  420. 

4848.  Under  the  act  of  1875,  a  decree  of 
salvage  by  the  circuit  court  is  not  to  be  al- 
tered by  this  court  for  excess  in  the  amount 
awarded,  unless  the  excess  is  so  great  that, 
upon  any  reasonable  view  of  the  facts  found, 
the  award  cannot  be  justified  by  the  rules  of 
law  applicable  to  the  case.  Sinclair  v. 
Cooper  (The  Connemara)  108  U.  S.  852,  2 
Sup.  Ct.  Rep.  754,  27:  751 
Distinguished  in  The  Rio  Grande,  22  Fed.  917 

—Workman  v.  New  York,  179  U.  8.  688,  46 
L.  ed.  331,  21  Sup.  Ct.  Rep.  212. 

Cited  in  The  Tornado,  109  U.  S.  116,  27  L.  ed. 
876,  3  Sup.  Ct.  Rep.  78 — Watts  v.  Camors, 
115  U.  S.  363,  29  L.  ed.  409,  6  Sup.  Ct.  Rep. 
91 — Irvine  v.  The  Hesper,  122  U.  8.  265,  30 
L.  ed.  1178.  7  Sup.  Ct.  Bep.  1177— The  Ex- 
celsior (Potomac  S.  B.  Co.  v.  Baker  Salvage 
Co.)  123  U.  S.  51,  31  L.  ed.  79,  8  Sup.  Ct. 
Rep.  33 — ^The  E.  A.  Packer  (The  B.  A. 
Packer  v.  New  Jersey  Lighterage  Co.)  140 
U.  S.  362,  35  L.  ed.  466,  11  Sup.  Ct.  Rep^ 
704 — ^The  Rio  Grande,  22  Fed.  920 — Gibson 
V.  The  Alice  Clark,  39  Fed.  623 — ^The  Kenil- 
worth,  41  Fed.  525— Scott  v.  The  City  of 
Worcester,  45  Fed.  121 — The  Bay  of  Naples, 
1  C.  C.  A.  83,  1  U.  8.  App.  47,  48  Fed  738 
—The  Akaba,  4  C.  C.  A.  284,  8  U.  S.  App. 
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816,  64  Fed.  109— The  Elmtenk,  62  Fed.  818 
— ^McGraw  Transp.  Co.  y.  The  Spokane,  67 
Fed.  256 — ^The  R.  B.  Rhodee,  27  C.  C.  A. 
260,  54  U.  8.  App.  236,  82  Fed.  753— Ulster 
8.  8.  Co.  ▼.  Cai>e  Fear  Towing  &  Transp.  Co. 
36  C.  C.  A.  205,  04  Fed.  2lO^The  TrefuslR, 

89  C.  C.  A.  96,  98  Fed.  315 — ^The  Boyne,  08 
Fed.  448— The  New  Camelia,  44  C.  C.  A.  645, 
106  Fed.  640 — Hume  ▼.  J.  D.  8preckel8  & 
BroB.  Co.  62  C.  C.  A.  651,  116  Fed.  67— 
The  JosephuB,  116  Fed.  125. 

4849.  In  salvage  cases,  as  in  other  admi- 
ralty cases,  the  United  States  Supreme 
Court  can  revise  the  decree  appealed  from 
for  matter  of  law  only,  and  should  not 
alter  the  decree  as  to  amount  awarded,  un- 
less, upon  any  reasonable  view  of  the  facts 
found,  it  cannot  be  justified  by  the  rules  of 
law  applicable  to  the  case.  Irvine  v.  The 
Hesper,  122  U.  S.  256,  7  Sup.  Ct.  Rep.  1177, 

30:  1175 
Diatinffuithed  in  The  Haverton  (Devere  v.  The 
Haverton)   137  U.  8.  146,  34  L.  ed.  603,  11 
8qp.  Ct.  Rep.  36. 

Cited  in  The  nzcelsior  (Potomac  S.  B.  Co.  v. 
Baker  8alvage  Co.)  123  U.  8.  61,  31  L.  ed. 
79,  8  8ap.  Ct.  Rep.  38. 

4850.  A  decree  in  a  salvage  case  will  not 
be  altered  on  appeal  as  to  amount,  if  it  can 
be  justified  by  rules  of  law  on  any  reasona- 
ble view  of  the  case.  Potomac  S.  B.  Co.  v. 
Baker  Salvage  Co.  (The  Excelsior)  123  U. 
S.  40,  8  Sup.  Ct.  Rep.  33,  31 :  75 
Cited  In  Cape  Fear  Towing  &  Transp.   Co.   v. 

Pearsall,  33  C.  C.  A.  166,  61  U.  8.  App.  621. 

90  Fed.  430 — United  States  v.  Morgan,  30 
C.  C.  A.  668,  99  Fed.  676. 

4851.  In  a  case  of  civil  salvage  where  tlie 
amount  is  discretionary,  appeals  should  not 
be  encouraged  upon  the  ground  of  minute 
distinction;  nor  will  the  decision  of  the  in- 
ferior court  be  reversed  in  this  class  of  cases 
unless  some  important  error  has  been  com- 
mitted. The  Sybil,  4  Wheat  98,  4:  522 
Cited  in  8pear  ▼.  Place.  11  How.  528,  13  L.  ed. 

799 — The  Connemara  (Sinclair  v.  Cooper) 
108  17.  8.  359,  27  L.  ed.  753,  2  Sup.  Ct.  Rep. 
764 — ^The  Emulous,  1  Sumn.  215,  Fed.  Cas. 
No.  4.480— The  R.  R.  Rhodes.  27  C.  C.  A. 
260.  64  U.  8.  App.  238,  82  Fed.  753— Ulster 
8.  8.  Co.  V.  Cape  Fear  Towing  &  Transp.  Co. 
36  C.  C.  A.  205,  94  Fed.  219^The  New 
Camelia,  44  C.  C.  A.  645,  105  Fed.  640— 
Hume  V.  J.  D.  Spreckels  &  Bros.  Co.  62  C. 
C.  A.  661,  116  Fed.  67. 

d.  OassB    in     Which    Jury    has    been 

Waived. 

Requisites  of  Record  as  to,  see  supra,  V.  o. 

Stipulation  Waiving  Jury  as  Part  of  Record, 
see  supra,  V.  q. 

On  Error  to  State  Court,  see  supra,  2204. 

Sufficiency  of  Findings  to  Support  Judg- 
ment, see  supra,  4288,  4295. 

See  also  supra,  4225,  4245,  4249-4252,  4760, 
4796;  mfra,  4938. 

4852.  The  findings  of  a  court  on  questions 
of  fact,  where  a  jury  has  been  waived,  are 
conclusive  in  the  courts  of  review.  Dooley 
V.  Pease,  180  U.  S.  126,  21  Sup.  Ct.  Rep. 
808,  45: 457 
Oiled  in  Krnger  ▼.  Constable,  68  C  C.  A.  636, 


128  Fed.  909 — York  t.  Washburn,  64  C.  C 
A.  184,  129  Fed.  666 — Eureka  County  Bank 
V.  Clarke,  64  C.  C.  A.  672,  130  Fed.  326— 
Paul  V.  Delaware,  L.  &  W.  R.  Co.  130  Fed. 
056 — West  Virginia  Northern  R.  Co.  ▼. 
United  States,  67  C.  C.  A.  224,  134  Fed.  202 
— American  Bridge  Co.  v.  Camden  Interstate 
R.  Co.  68  C.  C.  A.  130,  135  Fed.  SSI- 
United  States  Fidelity  &  G.  Co.  v.  Woodson 
County,  76  C.  C.  A.  121.  146  Fed.  151. 

4853.  Mixed  questions  of  law  and  fact 
submitted  to  the  court  in  a  trial  without  a 
jury  are  not  reviewable  by  the  Supreme 
Court.  St.  Louis  v.  Rutz,  138  U.  S.  226. 
11  Sup.  Ct.  Rep.  337,  34:  941 
Cited  in  Rnnkle  v.  Bumham,  153   U.   8.  22.'i. 

38  L.  ed.  697,  14  Sap.  Ct.  Hep.  837. 

4854.  The  finding  of  the  court  below  in  a 
common-law  action,  upon  a  question  of  fact, 
or  upon  a  mixed  question  of  law  and  fact, 
which  would  be  concluded  by  the  verdict  of 
a  jury,  is  as  conclusivo  here  as  a  verdict 
would  be.  Republican  Kiver  Bridge  Oo.  v. 
Kansas  P.  R.  Go.  92  U.  S.  315,  23:515 
Limited  in  Bioomfleid  Twp.  v.  Glen  Ridge,  54 

N.  J.  Bq.  280,  33  Atl.  926. 

Cited  in  Central  P.  R.  Co.  v.  Calif omla,  162 
U.  S.  115,  40  L.  ed.  911,  16  Sup.  Ct.  Rep. 
766 — Hedrick  v.  Atchison,  T.  &  S.  F.  R.  Co. 
167  U.  R.  077,  42  L.  ed.  322,  17  Sup.  CL 
Rep.  922 — Prescott  ▼.  Lennox,  100  Tenn. 
502.  47  S.  W.  181 — Sparks  v.  Brown,  2 
Wash.  Terr.  432,  7  Pac.  864. 

4855.  Although  the  findings  of  the  court, 
on  a  trial  without  a  jury,  on  questions  of 
fact,  are  conclusive,  the  question  whether 
the  facts  found  are  sufficient  to  support  the 
judgment  is  reviewable.  Ward  v.  JosKn. 
186  U.  S.  142,  22  Sup.  a.  Rep.  807, 

46:  1093 

Cited  in  Bamsdall  ▼.  Waltemeyer,  73  C.  C.  A. 

517,    142    Fed.    417— United   SUtes    Fidelity 

k  6.   Co.   v.   Woodson  County,   76  C.   C.  A. 

121.   145   Fed.   151. 

4856.  When  a  jury  is  waived  and  the 
cause  is  tried  by  the  court,  the  latter's  find- 
ings of  fact  have  the  effect  of  a  special 
verdict  of  a  jury.  French  v.  Edwarcu,  21 
Wall.  147,  22:534 
Cited  In  Allen  v.  St.  Louis  Nat  Bank,  130  U. 

S.  30,  30  L.  ed.  576, -7  Sup.  Ct.  Rep.  460. 

4857.  It  is  only  where  the  finding  is 
special  that  this  court  may  review  the  suf- 
ficiency of  the  facts  found  to  support  the 
judgment.  Dickinson  v.  Planters  Bank,  16 
Wall.  250,  21:278 
Boardman  v.  Toffey.  117  U.  S.  271,  29:  898 
Cited  in  Gilman  v.  Illinois  k  M.  Teleg.  Co.  91 

U.  S.  614,  23  L.  ed.  400— .fitna  P.  Ins.  Co. 
V.  Boon,  05  U.  S.  141,  24  L.  ed.  402— 
Bond  V.  Dustin,  112  U.  S.  607.  28  L.  ed. 
836,  6  Sup.  Ct.  Rep.  206— Bvans  v.  Kister, 
36  C.  C.  A.  33.  02  Fed.  832. 

4858.  Where  a  case  was  heard  by  the 
court  below  without  a  jury,  and  its  special 
findings  cover  all  questions  of  fact,  and 
there  are  no  exceptions,  the  only  question 
before  the  Supreme  Court  of  the  United 
States  is  whether  or  not  the  facts  found 
are  sufficient  to  support  the  judgment. 
Preston  v.  Prather,  137  U.  S.  604,  11  Sup. 
Ct.  Rep.  162,  84:  788 
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4869.  When  there  is  a  special  finding  in  a 
case  in  which  a  jury  has  been  waived,  the 
review  of  the  judgment  may  extend  to  the 
determination  of  the  sufficiency  of  the  facta 
found  to  support  the  judgment.  Smith 
V.  Sac  County,  11  Wall.  139,  *  20:  102 

Cited  In  PreH  t.  Davis,  4  C.  C.  A.  319,  9  U. 

8.  App.  546,  64  Fed.  268. 

4M0.  Findings  of  the  circuit  court  in  a 
case  in  which  a  trial  by  the  jury  has  been 
waived  can  be  reviewed,  even  when  special, 
only  for  the  purpose  of  determining 
whether  the  facts  found  are  sufficient  to 
support  the  judgment.  Mercantile  Mut.  Ins. 
Co.  V.  Folsom,  18  Wall.  237,  21 :  827 

4861.  Whether  the  finding  be  general  or 
special,  it  has  the  same  effect  as  the  verdict 
of  a  jury,  and  is  conclusive  as  to  the  facts 
so  found.     Norris  v.  Jackson,  9  Wall.  125, 

19:608 
Bond  V.  Brown,  12  How.   254,  13:  977 

Tyng  V.  Grinnell,  92  U.  S.  467,        23:  733 
Basset  ▼.  United  States,  9  Wall.  38, 

19:  548 

Walnut  V.  Wade,  103  U.  S.  683,     26:  526 

Ryan   ▼.  Carter,  93  U.  S.  78,  23:807 

Brooklyn  L.  Ins.  Co.  v.  Miller,    (Miller  v. 

Brooklyn   L.  Ins.  Co.)    12   Wall.   285, 

20:  398 
OUed  in  Richmond  v.  Smith,  16  Wall.  438.  21 
L.  ed.  202 — ^Mercantile  Mut.  Ins.  Co.  v.  Fol- 
som, 18  Wall.  248,  21  h.  ed.  838 — Crews  v^ 
Brewer,  19  Wall.  72,  22  L.  ed.  64— Springfield 
F.  *  M.  Ins.  Co.  V.  Sea,  21  Wall.  161,  22 
L.  ed.  612— Tyng  v.  Orlnnell,  92  U.  8.  469, 
28  L.  ed.  734 — Ryan  v.  Carter,  93  U.  S.  81, 
23  L.  ed.  808 — Melendy  t.  Rice,  94  U.  8. 
798,  24  L.  ed.  143 — ^tna  F.  Ins.  Co.  v.  Boon, 
95  U.  S.  134,  24  L.  ed.  400— The  Abbotts- 
ford  (The  Abbotsford  v.  Johnson)  08  U.  S. 
443,  26  L.  ed.  169 — Ft.  Scott  v.  Hickman, 
112  U.  8.  164,  28  L.  ed.  641,  6  Sup.  Ct.  Rep. 
66 — ^Martinton  v.  Fairbanks.  112  U.  S.  673, 
28  L.  ed.  863,  6  Sup.  Ct.  Rep.  321— British 
Queen  MIn.  Co.  t.  Baker  Silver  Min.  Co.  139 
U.  S.  223,  36  L.  ed.  147,  11  Sup.  Ct.  Rep. 
623 — ^The  B.  A.  Packer  (The  B.  A.  Packer  v. 
New  Jersey  Lighterage  Co.)  140  U.  S.  366, 
36  L.  ed.  466,  11  Sup.  Ct.  Rep.  794 — Davis 
V.  Bchwarts,  166  U.  S.  637,  39  h.  ed.  293, 
18  Sup.  Ct.  Rep.  237 — Grayson  v.  Lynch, 
163  U.  S.  472,  41  L.  ed.  232,  16  Sup.  Ct. 
Rep.  1064 — Capital  Traction  Co.  v.  Hof,  174 
U.  8.  9,  43  L.  ed.  876,  19  Sup.  Ct.  Rep.  680 
— Wilson  V.  Merchants*  Loan  &  T.  Co.  183 
U.  8.  127,  46  L.  ed.  116,  22  Sup.  Ct.  Rep. 
66 — ^Folsom  v.  Mercantile  Mut.  Ins.  Co.  9 
BUtchf.  204,  Fed.  Cas.  No.  4,903 — Tyler  v. 
Angevlne,  16  Blatchf.  643,  Fed.  Cas.  No. 
14«306 — Hill  V.  Woodberry,  1  C.  C.  A.  208, 
4  U.  S.  App.  68,  49  Fed.  140— Miller  v. 
Honston  aty  Street  R.  Co.  6  C.  C.  A.  137, 
13  U.  S.  App.  67,  66  Fed.  369 — Bowden  v. 
Bamham,  8  C.  C.  A.  260,  19  U.  S.  App. 
448*  60  Fed.  758 — National  Bank  of  Com- 
merce T.  First  Nat.  Bank,  10  C.  C.  A.  88,  27 
U.  8.  App.  88,  61  Fed.  810 — Kentucky  Life 
it  Acd.  Ins.  Co.  V.  Hamilton,  11  C.  C.  A. 
46,  22  V.  S.  App.  386,  63  Fed.  96 — Citizens' 
Bank  v.  Farwell,  11  C.  C.  A.  Ill,  27  U.  S. 
App.  268,  63  Fed.  119 — Searcy  County  v. 
Thompson,  13  C.  C.  A.  362,  27  U.  S.  App. 
716,  66  Fed.  94 — Key  West  v.  Baer,  13  C. 
C.  A.  573,  30  U.  8.  App.  140,  66  Fed.  442 
-Rhodes  v.  United  States  Nat.  Bank,  34 
L-R.A.  744.  13  C.  C.  A.  614,  24  U.  S.  App. 
607,  66  Fed.  616 — ^Distilling  &  CatUe  Feed- 


ing Co.  V.  Gottschalk  Co.  18  C.  C.  A.  619, 
24  tJ.  8.  App.  638,  66  Fed.  610 — Paclfle 
Postal  Teleg.  Cable  Co.  v.  Fleischner,  14  G. 
C.  A.  170,  29  U.  8.  App.  227,  66  Fed.  908 
Groves  v.  Sentell,  16  C.  C.  A.  218,  30  U. 
S.  App.  382,  69  Fed.  226 — ^Walters  v.  Western 
ft  A.  R.  Co.  69  Fed.  710 — Quinn  v.  Dlmond, 
19  C.  C.  A.  342,  44  U.  S.  App.  469,  72  Fed 
998 — United  States  Trust  Co.  v.  Mercantile 
Trust  Co.  31  C.  C.  A.  440,  69  U.  S.  App.  830, 

88  Fed.  163 — Dooley  v.  Pease,  31  C.  C.  A. 
684,  60  U.  S.  App.  248,  88  Fed.  448— Sav- 
ings &  Trust  Co.  V.  Bear  Valley  Irrig.  Co. 

89  Fed.  40 — State  Nat.  Bank  v.  Smith,  36 
C.  C.  A.  416,  94  Fed.  009 — Kunkel  v.  Brown. 
39  C.  C.  A.  669,  99  Fed.  596 — McMaster  v. 
New  York  L.  Ins.  Co.  40  C.  C.  A.  132,  99 
Fed.  870 — Churchill  v.  Buck,  42  C.  C.  A. 
152,  102  Fed.  43— King  v.  Smith,  64  L.R.A. 
709,  49  C.  C.  A.  48,  110  Fed.  96— Barnard 
V.  Handle,  49  C.  C.  A.  180,  110  Fed.  909— 
Southern  R.  Co.  v.  Atlanta  Nat.  Bank,  56 
L.R.A.  561,  60  C.  C.  A.  565,  112  Fed.  867 
— Olcott  V.  Ennis-Calvert  Compress  Co.  62 
C.  C.  A.  529,  114  Fed.  909 — Green  v.  Western 
U.  Teleg.  Co.  118  Fed.  1016 — Powers  v. 
United  States,  66  C.  C.  A.  131,  119  Fed. 
666 — Berwind-White  Coal  Min.  Co.  v.  Martin, 
60  C.  C.  A.  28,  124  Fed.  314— York  v.  Wash- 
burn, 64  C.  C.  A.  134,  129  Fed.  666 — Anglo- 
American  Land,  Mortg.  &  Agency  Co.  v. 
Lombard,  68  C.  C.  A.  102,  132  Fed.  734 — 
Streeter  v.  Sanitary  District,  66  C.  C.  A. 
192,  133  Fed.  126— Springfield  F.  ft  M.  Ins. 
Co.  V.  Hamby,  65  Ark.  20,  46  S.  W.  472 — 
Holt  V.  Van  Eps,  1  Dak.  221,  46  N.  W.  689 
— Caulfield  V.  Bogle,  2  Dak.  467,  11  N.  W. 
511— Elizabeth  v.  Hill,  39  N.  J.  L.  657— 
Lynch  v.  Qrayson,  6  N.  M.  499,  26  Pac.  992 
— Lynch  v.  Gray«on,  7  N.  M.  40,  32  Pac. 
149 — The  Abbotsford  v.  Johnson,  36  Phila. 
Leg.  Int.  216— Stepp  v.  National  Life  & 
Maturity  Asso.  37  8.  C.  436,  16  S.  B.  134. 

4862.  Where  the  trial  below  is  by  the 
court  without  a  jury,  a  general  finding 
prevents  all  inquiry  by  the  Supreme  Court 
into  the  special  facts  and  conclusions  of  law 
on  which  it  rests.  Boardman  v.  TofTey, 
117  U.  S.  271,  6  Sup.  a.  Rep.  734,  29:  898 
Cited  in  Bowden  v.  Burn  ham.  8  C.  C.  A.  250, 

19  U.  S.  App.  448,  59  Fed.  764— Fourth  Nat. 
Bank  v.  Belleville,  27  C.  C.  A.  674,  63  U. 
S.  App.  628,  83  Fed.  676 — Burrows  v.  Nib- 
lack,  28  C.  C.  A.  131.  53  U.  S.  App.  712,  84 
Fed.  112 — Barnard  v.  Handle,  49  C.  C.  A. 
180,  110  Fed.  909 — McCrea  v.  Parsons,  60 
C.  C.  A.  613,  112  Fed.  918— Paul  v.  Dela- 
ware, L.  &  W.  R.  Co.  130  Fed.  966 — Boyd 
V.  Roane,  49  Ark.  414,  6  S.  W.  704. 

4863.  Where  a  jury  is  waived  and  the 
trial  is  by  the  court,  and  the  finding  is  gen- 
eral, nothing  can  be  reviewed  on  a  writ  of 
error  except  the  rulings  of  the  court,  made 
in  the  progress  of  the  trial ;  and  those  would 
not  include  the  general  finding  nor  the  con- 
clusion of  the  court  embodied  in  that  find- 
ing.    Cooper  y.  Omohundro,  19  Wall.  65, 

22:47 
Tyng  v.  Grinnell,  92  U.  S.  467,  23:  733 
Springfield  F.  &  M.  Ins.  Co.  v.  Sea,  use  of 

Pearson,  21  Wall.  158,  22:  511 

Ohio  v.  Marcy,  18  Wall.  552,  21:  813 

Dirst  v.  Morris,  14  Wall.  484,  20:  722 

Martinton  v.  Fairbanks,  112  U.  S.   670,  5 

Sup.  Ct.  Rep.  301,  28:  862 

Crews  V.  Brewer,  19  Wall.  70,  22:  63 
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Mercantile  Mut.  Ins.  Go.  v.  Folsom,  18  Wall. 

237,  21 :  827 

Otoe  County  v.  Baldwin,  111  U.  S.  1,  4  Sup. 

a.  Rep.  265,  28:  331 

DUtinguiahed  In  JoHet,  A.  &  N.  R.  Co.  ▼.  Yelie, 

140  111.  67,  29  N.  B.  706— Melendy  T.  Rice, 

94  U.  S.  798,  24  L.  ed.  143. 

Cited  In  Cooper  y.  Omohundro,  19  Wall.  69,  22 
L.  ed.  49 — Crews  v.  Brewer,  19  Wall.  72,  22 
L.  ed.  63— Mays  v.  Fritton,  20  Wall.  418, 
22  L.  ed.  390,  11  Nat.  Bankr.  Reg.  232— 
Springfield  F.  &  M.  Ins.  Co.  v.  Sea,  21  Wall. 
161,  22  L.  ed.  612 — JEtna  F.  Ins.  Co.  y.  Boon, 

95  U.  S.  134,  24  L.  ed.  400— The  Abbotsford 
(The  Abbotsford  y.  Johnson)  98  U.  S.  443, 
25  L.  ed.  169— New  York  C.  &  H.  R.  R.  Co. 
V.  Fraloff.  100  U.  S.  32,  25  L.  ed.  535 — Jessup 
y.  United  States.  106  U.  S.  150,  27  L.  ed. 
86,  1  Sup.  Ct.  Rep.  74 — Ft.  Scott  y.  Hick- 
man, 112  U.  S.  165,  28  L.  ed.  641.  6  Sup. 
Ct.  Rep.  56 — ^Martlnton  v.  Fairbanks,  112 
U.  S.  673,  28  L.  ed.  863,  5  Sup.  Ct.  Rep. 
301 — Santa  Anna  v.  Frank,  113  U.  S.  340. 
28  L.  ed.  979,  5  Sup.  Ct.  Rep.  536 — Board- 
man  y.  Toffey,  117  U.  S.  272,  29  L.  ed.  898, 
6  Sup.  Ct.  Rep.  734 — Arkansas  Valley  Land 
k  Cattle  Co.  y.  Mann,  130  U.  S.  75,  32  L. 
ed.  856,  9  Sup.  Ct.  Rep.  458 — Raimond  y. 
Terrebonne,  132  U.  S.  194,  33  L.  ed.  310,  10 
Sup.  Ct.  Rep.  57 — British  Queen  Mln.  Co. 
T.  Baker  Sllyer  Min.  Co.  139  U.  S.  222,  35  L. 
ed.  147,  11  Sup.  Ct.  Rep.  52.S — The  E.  A. 
Packer  (The  K.  A.  Packer  v.  New  Jersey 
Lighterage  Co.)  140  U.  S.  3G5,  35  L.  ed. 
456,  11  Sup.  Ct.  Rep.  794— Lehnen  y.  Dick- 
son, 148  17.  S.  73,  37  L.  ed.  374,  13  Sup. 
Ct.  Rep.  481 — Seeberger  v.  Schleslnger,  152 
U.  8.  586,  38  L.  ed.  562,  14  Sup.  Ct.  Rep. 
729 — Dayis  v.  Schwartx,  155  U.  S.  637,  39 
L.  ed.  293,  15  Sup.  Ct.  Rep.  237 — Orayson 
y.  Lynch,  163  U.  S.  473.  41  L.  ed.  232,  16 
Sup.  Ct.  Rep.  1064 — Capital  Traction  Co.  y. 
Hof,  174  U.  S.  9,  43  L.  ed.  876,  19  Sup. 
Ct.  Rep.  580 — Wilson  y.  Merchants'  Loan 
k  T.  Co.  183  U.  S.  127,  46  L.  ed.  116,  22 
Sup.  Ct.  Rep.  55 — Hill  y.  Woodberry,  1  C. 
C.  A.  208,  4  U.  S.  App.  68,  49  Fed.  140— 
New  York  &  T.  S.  S.  Co.  y.  Anderson,  1  C. 
C.  A.  533,  1  U.  S.  App.  176,  50  Fed.  465— 
Northern  P.  R.  Co.  v.  Charless.  2  C.  C.  A. 
398,  7  U.  S.  App.  359,  51  Fed.  579— Rich- 
mond R.  &  Electric  Co.  y.  Dick,  3  C.  C.  A. 
150,  8  U.  S.  App.  99,  52  Fed.  380 — Reed  y. 
Stapp,  3  C.  C.  A.  247,  9  U.  S.  App.  34,  62 
Fed.  644 — Miller  y.  Houston  City  Street  R. 
Co.  5  C.  C.  A.  137,  13  U.  S.  App.  57,  55  Fed. 
370 — Bowden  y.  Burnhom,  8  C.  C.  A.  250,  19 
U.  S.  App.  448,  59  Fed.  753 — Walker  y. 
Miller,  8  C.  C.  A.  333,  19  U.  S.  App.  403, 
59  Fed.  870 — Mercantile  Trust  Co.  y.  Wood, 
8  C.  C.  A.  660,  19  U.  S.  App.  507,  60  Fed. 
348 — Adkins  v.  Sloane.  10  C.  C.  A.  70,  19 
U.  S.  App.  661,  61  Fed.  792— National  Bank 
of  Commerce  y.  First  Nat.  Bank,  10  C.  C. 
A.  88,  27  U.  S.  App.  88,  61  Fed.  810 — 
Tabor  y.  Commercial  Nat.  Bank,  10  C.  C.  A. 
434,  27  U.  S.  App.  Ill,  02  Fed.  388— 
Kentucky  Life  &  Acci.  Ins.  Co.  y.  Hamilton, 
11  C.  C.  A.  46,  22  U.  S.  App.  386,  63  Fed. 
97 — Citizens'  Bank  y.  Farwell,  11  C.  C.  A. 
Ill,  27  U.  S.  App.  268,  63  Fed.  120— Searcy 
(jounty  y.  Thompson,  13  C.  C.  A.  351,  27 
U.  S.  App.  715,  66  Fed.  93— Key  West  y. 
Baer,  13  C.  C.  A.  574,  80  U.  S.  App.  140,  66 
Fed.  442 — Rhodes  y.  United  States  Nat. 
Bank,  34  L.R.A.  744,  13  C.  C.  A.  614,  24  U. 
S.  App.  607,  66  Fed.  515— Distilling  k  Cattle 
Feeding  Co.  y.  Gottschalk  Co.  13  C.  C.  A. 
619,  24  U.  S.  App.  638,  66  Fed.  610— 
Pacific  Postal  Teleg.  Cable  Co.  y.  Fleischner, 
14  CCA.  170,  29  U.  S.  App.  227,  66  Fed. 


903 — Groyes  v.  Sentell,  16  C.  C.  A.  218^ 
30  U.  S.  App.  382,  69  Fed.  225— Walters  y. 
Western  k  A.  R.  Co.  69  Fed.  710 — Insur- 
ance Co.  of  N.  A.  V.  Intornational  Trust  Co. 
17  C  C.  A.  620,  36  U.  S.  App.  291.  71  Fed. 
92— MInchen  y.  Hart,  18  C.  C  A.  572.  36 
U.  S.  App.  534,  72  Fed.  296 — Say  ward  y. 
Dexter,  H.  k  Co.  19  C  C.  A.  186,  44  U.  8. 
App.  376.  72  Fed.  769— 0*Hara  y.  MobUe 
k  O.  R.  Co.  22  C.  C.  A.  514,  40  U.  S.  App. 
471,  76  Fed.  720— Fourth  Nat.  Bank  y.  Belle- 
yllle.  27  C.  C.  A.  674.  53  U.  S.  App.  628, 
83  Fed  675 — Burrows  v.  Niblack,  28  C.  C. 
A.  131,  53  U.  S.  App.  712,  84  Fed.  112— 
United  States  Trust  Co.  y.  Mercantile  Trust 
Co.  31  (\  C.  A.  440.  59  tJ.  S.  App.  3:50,  88 
Fed.  15.S— Packer  v.  Whittler,  33  C.  C.  A. 
660,  63  U.  S.  App.  37,  91  Fed.  513— Pat- 
ting y.  Spring  Valley  Coal  Co.  93  Fed.  99— 
State  Nat.  Bank  y.  Smith.  36  C.  C.  A.  416, 
94  Fed.  609 — World's  Columbian  Exposition 
Co.  V.  France.  38  C.  C.  A.  484.  96  Fed.  t5s9 
— G rattan  Twp.  v.  Chilton,  38  C.  C.  A.  89. 
97  Fed.  150 — McMaster  y.  New  York  L.  Ins. 
Co.  40  C.  C.  A.  132,  99  Fed.  87(^— White  y. 
German  Alliance  Ins.  Co.  43  C.  C  A.  216. 
103  Fed.  260:— Ash  y.  Prnnler.  44  C.  C.  A. 
678.  105  Fed.  725 — Consolidated  Coal  Co. 
V.  Polar  Waye  Ice  Co.  45  C.  C.  A.  640,  10« 
Fed.  799 — Ogden  City  y.  Weayer.  47  C.  C. 
A.  487,  108  Fed.  566 — Barnard  v.  UanJlH. 
49  C.  C.  A.  180,  110  Fed.  909— Olcott  v. 
Ennls-Calyert  Compress  Co.  52  C.  C  A.  ."»:*.•», 
114  Fed.  910 — Green  y.  Western  U.  Telog. 
Co.  118  Fed.  1016 — McDowell  y.  McCormIrk, 
57  C.  C.  A.  404,  121  Fed.  64— Berwind 
White  Coal  Min.  Co.  y.  Martin.  60  C.  C.  A. 
28,  124  Fed.  314 — York  y.  Washburn.  64 
C.  C.  A.  134,  129  Fed.  666 — Eureka  ("ountj 
Bank  y.  Clarke,  64  C.  C.  A.  572,  130  Fod. 
326— Paul  y.  Delaware.  L.  k  W.  R.  Co,  i:{.» 
Fed.  953 — Anglo-American  Land.  Mortg.  & 
Agency  Co.  y.  Lombard.  68  C.  C.  A.  uvi, 
132  Fed.  734 — Streeter  y.  Sanitary  DUirict, 
66  C.  C.  A.  192,  138  Fed.  126— Murphy  y. 
Bennett,  68  Cal.  636,  9  Pac.  738 — Lrnch  r. 
Grayson.  5  N.  M.  494.  25  Pac.  902  -Tor- 
Una  y.  Trorlicht,  6  N.  M.  55,  27  Pac.  794  — 
Lynch  y.  Grayson.  7  N.  M.  40,  32  Pac.  149 
— Mays  y.  B^Itton,  32  Phlla.  I^g.  Int.  250 
— ^The  Abbotsford  y.  Johnson,  36  Pblla.  I^cg. 
Int  216 — Hahn  y.  Billings  Bros.  IS  R.  I. 
558,  28  Ati.  1027. 

4864.  On  trial  by  the  court  without  a 
jury  in  an  action  at  law,  the  sufficiency  of 
the  findings,  if  special,  to  sustain  the  judg- 
ment, may  be  considered  by  this  court;  and 
where  no  exceptions  were  made  to  rulings 
on  the  trial  and  saved  by  bill  of  exceptions, 
that  is  the  only  matter  for  review.  Rvan 
V.  Carter,  93  U.  S.  78,  23:807 
Jennison  v.  Leonard,  21  Wall.  302.  22:  539 
Brooklyn   L.   Ins.  Go.   ▼.   Miller    (Miller  t. 

Brooklyn  L.  Ins.  Oo.)   12  Wall.  285, 

20:  ^98 
Cited  in  The  Abbotsford  (The  Abbotsford  y. 
Johnson)  98  U.  S.  443,  26  L.  ed.  169— 
Saltonstall  y.  Blrtwell,  160  U.  S.  420,  37 
L.  ed.  1129,  14  Sup.  Ct.  Rep.  169 — Grajson 
y.  Lynch,  163  U.  S.  473,  41  L.  ed.  232.  16 
Sup.  Ct.  Rep.  1064 — Southern  R.  Co.  y. 
Atlanta  Nat.  Bank,  56  L.R.A.  551,  60  C. 
C.  A.  565,  112  Fed.  867— The  AbbotafoM  y. 
Johnson,  36  Phlla.  Leg.  Int.  216. 

4865.  Where  a  case  is  tried  by  a  court 
without  a  jury,  its  findings  upon  questions 
of  fact  are  conclusive  in  the  United  States 
Supreme  Court.  Only  ruling  upon  matters 
of  law,  when  properly  presented  in  a  bill 
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of  exceptions,  can  be  considered  in  that 
court  in  addition  to  the  question,  when  the 
findings  are  special,  whether  the  facts  found 
are  sufficient  to  sustain  the  judgment  ren- 
dered. Stanley  v.  Albany  County,  121  U. 
S.  535,  7  Sup.  a.  Rep.  1234,  30:  1000 

Allen  V.  St.  Louis  Nat.  Bank,  120  U.  S.  20, 
7   Sup.   a.  Rep.  460,  30:  573 

Cited  in  Dooley  y.  Pease,  180  U.  8.  131,  46  L. 
cd.  460,  21  Sup.  Ct.  Rep.  308~-Di8tllling  & 
Cattle  Feeding  Co.  v.  Gottschalk  Co.  13  C. 
C.  A.  619.  24  U.  S.  App.  638,  66  Fed.  610 
— ^Pacific  Postal  Teleg.  Cable  Co.  v.  Flelsch- 
ner,  14  C.  C.  A.  170,  29  U.  S.  App.  227.  66 
Fed-  903 — Insurance  Co.  of  N.  A.  v.  Inter- 
national Trust  Co.  17  C^  C.  A.  618,  36  17. 
S.  App.  291,  71  Fed.  90 — Say  ward  V.  Dexter, 
H.  &  ro.  19  C.  C.  A.  186,  44  U.  S.  App.  376. 
72  Fed.  769— Quinn  ▼.  Dimond,  19  C.  C.  A. 
342,  44  U.  S.  App.  469.  72  Fed.  998-^ 
0*ilara  y.  Mobile  &  O.  R.  Co.  22  C.  C.  A. 
514,  40  U.  8.  App.  471,  76  Fed.  720— 
Smiley  t.  Barlcer.  28  C.  C.  A.  14,  65  U.  S. 
App.  125,  83  Fed.  688 — Hoge  y.  Magnes. 
29  C.  C.  A.  567,  56  U.  S.  App.  500,  85 
Fed.  358— Dooley  y.  Pease,  31  C.  C.  A.  584, 
60  17.  S.  App.  248,  88  Fed.  448 — Consolidated 
Coal  Co.  y.  Polar  Waye  Ice  Co.  45  C.  C.  A. 
640,  106  Fed.  799 — Ogden  City  y.  Weayer, 
47  C.  C.  A.  487,  108  Fed.  566— King  ▼. 
Smitb,  54  L.R.A.  710.  49  C.  C.  A.  48,  110 
Fed.  96 — Empire  State-Idaho  Min.  k  Deyel- 
opiogr  Co.  y.  Bunlcer  Hill  &  S.  Min.  &  Con- 
centrating Co.  52  C.  C.  A.  220.  114  Fed.  418 
— American  Sales  Book  Co.  y.  BuUIyant, 
54  C.  C.  A.  292.  117  Fed.  260— Paul  v. 
Delaware,  L.  &  W.  R.  Co.  130  Fed.  966 
— American  Bridge  Co.  y.  Camden  Inter- 
state R.  Co.  68  C.  C.  A.  189,  135  Fed.  331. 

4866.  When  issues  of  fact  in  civil  cases 
pending  in  the  circuit  courts  are  tried  by 
the  court  without  the  intervention  of  a  jury, 
exceptions  taken  to  the  rulings  of  the  court 
made  in  the  progress  of  the  trial  may  be 
be  rcTiewed  in  the  Supreme  Court,  provided 
the  questions  are  properly  presented  by  a 
bill  of  exceptions;  and,  when  the  finding 
is  special,  the  review  may  also  extend  to 
the  determination  of  the  question  whether 
the  facts  found  are  sufficient  to  support  the 
judgment.  Brooklyn  L.  Ins.  Co.  v.  Miller 
(Miller  v.  Brooklyn  L.  Ins.  Co.)  12  Wall. 
285,  20:  398 

Cited  In  OraTSon  v.  Lyndi,  163  U.  8.  473.  41 
L.  ed.  232,  16  Bap.  Ct.  Rep.  1064 — Sayward 
T.  Dexter.  H.  &  Co.  19  C.  C.  A.  186.  44  U. 
8.  App.  376.  72  Fed.  769 — Methodist  Episco- 
pal Church  y.  Browne.  39  Md.  162 — Lynch 
T.  Grayson,  7  N.  M.  40.  32  Pac.  149 — De 
La  Motte  y.  Johnson.  36  Phila.  Leg.  Int. 
216 — Virginia  F.  &  M.  Ins.  Co.  v.  Richmond 
Mica  Co.  102  Va.  437,  102  Am.  St.  Rep. 
846.  46  8.  B.  468. 

4867.'* Parties  have  a  right  to  waive  a 
trial  by  jury  and  submit  the  issues  of  fact 
to  the  determination  of  the  circuit  court, 
but  they  cannot,  by  any  such  agreement, 
make  it  the  duty  of  the  Supreme  Court  to 
draw  inferences  and  conclusions  of  fact 
from  the  evidence,  nor  to  examine  such  in- 
ferences and  conclusions;  of  fact  as  may 
be  drawn  from  the  evidence  by  the  circuit 
court.  Richmond  v.  Smith  use  of  Clendenin, 
15  Wall.  429.  21:200 

Cited  In  Mercantile  Mot.  Ins.  Co.  y.  Folsom,  18 


Wall.  262,   21   L.   cd.   834— Aomero  v. 
marals,  6  N.  M.  146,  20  Pac.  787. 

4868.  If  the  parties  agree  to  submit  the 
trial,  both  of  fact  and  of  law,  to  the  judge, 
they  constitute  him  an  arbitrator  or  refer- 
ee, whose  award  must  be  final  and  conclu- 
sive between  them;  but  no  consent  can  con- 
stitute this  court  appellate  arbitrators. 
Graham  v.  Bayne,  18  How.  60,  15:  265 

4869.  Where  the  pleadings  present  issues 
of  fact  triable  by  a  jury  only,  and  there  is 
no  waiver  of  a  jury  trial,  but  the  case  is 
tried,  by  consent  of  the  parties,  before  the 
judge  at  chambers,  such  trial  is  neither  a 
trial  by  jury  nor  a  trial  by  the  court,  but 
a  trial  by  the  judge  as  a  referee,  and  the  bill 
of  exceptions  allowed  at  such  trial  is  ir- 
regular, and  the  facts  and  rulings  stated 
therein  cannot  be  regarded  or  reviewed  by 
the  Supreme  Court  of  the  United  States; 
and  where  the  questions  argued  by  the 
plaintiff  in  error  do  not  appear  of  record 
independently  of  the  bill  of  exceptions,  that 
court  has  no  authority  to  pass  upon  them. 
Andes  v.  Slauson,  130  U.  S.  435,  9  Sup.  Ct. 
Rep.  573,  32:  989 
Cited  in  Glenn  y.  Fant.  134  U.  8.  401.  33  L. 

ed.  970,  10  Sup.  Ct.  Rep.  583 — Davenport 
y.  Paris.  136  U.  8.  581,  34  L.  ed.  548,  10 
Sup.  Ct.  Rep.  1064 — Rogera  v.  United  States, 
141  U.  S.  556,  35  L.  ed.  856,  12  Sup.  Ct.  Rep. 
91— McNeill  v.  Andes,  40  Fed.  46 — Merrill  v. 
Floyd.  2  C.  C.  A.  59,  6  U.  8.  App.  90.  50 
Fed.  850. 

4870.  Where  the  proceeding  on  submis- 
sion of  a  cause  to  a  circuit  court  without  a 
jury,  subsequent  to  the  act  of  March  3, 
1865,  was  not  according  to  the  act,  this 
court  has  no  power  to  examine  any  ruling 
excepted  to  during  the  trial.  Gilman  v. 
UlinolB  &  M.  Teleg.  Co.  91  U.  S.  603, 

23:405 
Cited  In  Madison  County  v.  Warren.  106  U.  8. 
623,  27  L.  ed.  311,  2  Sap.  Ct.  Rep.  86 — 
Bond  ▼.  Dustin.  112  U.  8.  607.  28  L.  ed.  836, 
6  Sap.  Ct.  Rep.  296 — Rogers  v.  TTnlted  States, 
141  U.  S.  556.  35  L.  ed.  856,  12  Sup.  Ct.  Rep. 
91 — United  States  ex  rel.  Deimel  v.  Arnold. 
16  C.  C.  A.  580,  34  U.  S.  App.  177,  69 
Fed.  902 — Dancan  v.  Atchison,  T.  k  8.  F. 
R.  Co.  19  C.  C.  A.  204,  44  U.  S.  App.  427, 
72  Fed.  811. 

4871.  The  finding  of  the  court  without  a 
jury,  that  a  defendant  had  not  been  pos- 
sessed of  the  land  in  controversy  by  the  ac- 
tual residence  thereon  for  a  period  suffi- 
cient to  bar  the  action,  is  a  conclusion  of 
fact  which  this  court  cannot  review,  where 
evidence  was  legally  sufficient  to  justify  it. 
Booth  v.  Tiernan,  109  U.  S.  205,  3  Sup.  Ct. 
Rep.  122.  27:  907 
Cited  in  Streeter  v.  Sanitaxy  District,  66  C.  C. 

A.  192,  133  Fed.  126. 

4872.  A  judgment  rendered,  after  an  in- 
sufficient special  verdict,  on  a  submission 
to  the  court  to  ''make  all  just  inferences 
and  conclusions  of  fact  and  law  from  the 
evidence  and  facts  therein  stated,"  may  be 
upheld,  unless  facts  appear  on  the  record 
showing  it  to  be  erroneous.  Prentice  v. 
Zane,  8  How.  470,  12:  1160 
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4873.  Exception  to  the  judgment  of  the 
court  on  the  facts  submitted  cannot  be  in- 
quired of  in  the  Supreme  Court,  under  the 
the  provision  of  the  act  of  (}ongress  provid- 
ing for  the  mode  and  effect  of  submitting 
cases  triable  by  jury  to  the  court  alone. 
People's  Bank  v.  Winslow  (People's  Bank 
V.   Calhoun)    102   U.   S.   256,  26:  101 

In  Ix>nislana. 

See  also  supra,  4241,  4276,  4277. 

4874.  According  to  the  act  of  Congress 
of  March  3,  1865,  the  finding  of  the  court 
in  Louisiana  stands  as  would  the  general 
verdict  of  a  jury,  and  has  the  same  effect. 
Generes  v.  Campbell,  11  Wall.  193,  20:  110 
Cited    in    Folsom    v.     Mercantile    Ins.    Co.    9 

Blatchf.  204,  Fed.  Cas.  No.  4,903. 

4875.  Although  no  exception  can  be  taken 
where  there  is  no  jury,  and  where  the  ques- 
tion of  law  is  decided  in  delivering  final 
judgment,  yet  the  judgment  from  a  circuit 
court  sitting  in  Louisiana  is  subject  to  re- 
vision in  the  appellate  court,  where  the  facts 
upon  which  the  inferior  court  decided  appear 
in  the  record;  like  a  case  stated,  the  ques- 
tion in  the  superior  court  necessarily  is 
whether  the  judgment  of  the  court  below 
was  erroneous  or  not  upon  the  facts  before 
it,  as  they  are  certified  in  the  record. 
United  States  v.  King,  7  How.  833,  12:  934 
Distinguished  In  Sargett  v.  Lapice,  8  How.  05, 

12  L.  ed.  989. 

Cited  in  Prentice  y.  Zane,  8  How.  486,  12  L. 
ed.  1167 — Weems  v.  George,  13  How.  197, 
14  L.  ed.  Ill — Jones  v.  McMasters,  20  How. 
22,  16  L.  ed.  811 — Burr  v.  Des  Moines  R.  k 
Nav.  Co.  1  Wall.  103,  17  L.  ed.  563— Martin- 
ton  V.  Fairbanks,  112  U.  S.  675,  28  L.  ed. 
864,  5  Sup.  Ct.  Rep.  301 — Key  West  y.  Baer, 

13  C.  C.  A.  575,  30  U.  8.  A  pp.  140,  66  Fed. 
443 — Lynch  v.  Grayson,  7  N.  M.  34,  32  Pac. 
149. 

4876.  This  court  cannot  regard  the  facts 
foimd  by  the  judge  of  a  common -law  court, 
except  a  circuit  court  sitting  in  Louisiana, 
as  having  been  judicially  determined  by 
the  court,  and  on  such  finding,  therefore, 
there  are  no  facts  before  this  court  upon 
which  questions  of  law  may  have  arisen, 
and  no  questions  open  to  revision.  Gamp- 
bell  V.  Boyreau,  21  How.  223,  16:  96 
Citefl  in  Kearney  v.  Case,  12  Wall.  281,  20  L. 

ed.  396 — Henderson's  Distilled  Spirits 
(United  States  v.  100  Barrels  Distilled 
Spirits)  14  Wall.  53,  20  L.  ed.  815 — Gilmnn 
V.  Illinois  &  M.  Teleg.  Co.  91  tJ.  S.  614,  23 
L.  ed.  409 — Andes  v.  Slauson,  130  IT.  S.  438, 
32  L.  ed.  991,  9  Sup.  Ct.  Rep.  573— Smith 
V.  Weeks.  3  C.  C.  A.  647,  6  U.  S.  App.  240, 
53  Fed.  762 — Hudson  v.  Charleston,  C.  & 
C.  R.  Co.  55  Fed.  256 — Rush  v.  Newman,  7 
C.  C.  A.  138,  12  U.  8.  App.  635,  58  Fed.  160 
— Duncan  v.  Atchison,  T.  &  S.  F.  R.  Co.  19 
C.  C.  A.  204,  44  U.  S.  App.  427.  72  Fed. 
810 — Ham  v.  Edgell,  45  C.  C.  A.  662.  106 
Fed.  822 — Phelps  v.  Spruance,  1  Colo.  415. 

4877.  A  writ  of  error  to  the  circuit  court 
sitting  in  Louisiana,  in  cases  tried  without 
a  jury,  is  governed  by  different  principles 
than  those  governing  in  cases  from  other 
circuit  courts.  This  court,  in  the  former 
cases,  is  bound  to  regard  findings  of  fact  as 


judicially  determined,  and  treat  them  as  if 
found  by  special  verdict;  and  the  questions 
of  law  which  arise  are  open  to  revision. 
United  States  v.  King.  7  How.  833,  12:  934 
Hyde  v.  Booracm,  16  Pet.  169,  10: 925 
Bond  v.   Brown,    12   How.   254,  13:  977 

Arthurs  v.  Hart,  If  How.   6.  15:  30 

Saulet  V.  Shepherd,  4  Wall.  502,  18:  442 
Cited  in  Barreda  v.  Silsbee.  21  How.  167,  16 
L.  ed.  93 — Burr  v.  Des  Moines  R.  it  Nav. 
Co.  1  Wall.  103,  17  L.  ed.  563 — Richmond  v. 
Smith,  15  Wall.  438.  21  L.  ed.  202— Mer- 
cantile Mut  Ins.  Co.  V.  Folsom.  18  Wall. 
249,  21  L.  ed.  833 — The  Abbotsford  (The 
Abbotsford  v.  Johnson)  98  U.  S.  442.  25 
L.  ed.  .169 — Dauterlve  v.  United  States,  101 
U.  S.  705,  25  L.  ed.  871 — Dower  v.  Richards, 
151  U.  S.  666,  88  L.  ed.  308.  14  Sup.  Ct. 
Rep.  452 — Davis  v.  Schwartz,  155  U.  8.  637, 
30  L.  ed.  293,  16  Sup.  Ct.  Rep.  237 — Locke 
V.  United  States.  2  Cliff.  577,  Fed.  Cas.  No. 
8,442 — Tyler  v.  Angevlne.  15  Blatchf.  543, 
Fed.  Cas.  No.  14,306 — Walters  v.  Western 
&  A.  R.  Co.  69  Fed.  710— White  v.  Thacker. 
24  C.  C.  A.  377.  41  U.  S.  App.  745,  78 
Fed.  865 — United  States  Trust  Co.  v.  Mer- 
antlle  Trust  Co.  31  C.  C.  A.  440,  59  U.  8. 
App.  330,  88  Fed.  153 — Barnes  ▼.  Mobile. 
19  Ala.  709 — Obermier  v.  Core.  25  Ark.  563 
— Romero  v.  Desmarais,  5  N.  M.  146,  20  Pac. 
787 — Newcomb  v.  White,  5  N.  M.  438.  23 
Pac.  671 — The  Abbotsford  v.  Johnson,  36 
Phila.  heg.  Int.  216. 

4878.  In  a  cause  tried  by  consent  without 
a  jury,  in  a  circuit  court  of  the  United 
States  in  Louisiana,  exceptions  to  the  ad- 
mission of  evidence  are  not  properly  the 
subject  of  a  bill  of  exceptions;  but  if  the 
evidence  was  improperly  admitted,  this  court 
would  reject  it,  and  proceed  to  decide  the 
cause  as  if  it  were  not  in  the  record.  United 
States  y.  King,  7  How.  833,  12:  934 

e.  Territorial  CourtB. 

Sufllciency  of  Findings  to  Support  Judg- 
ment, see  supra,  4286-4293. 

Concurrence  of  Two  or  more  Courts  in  Find- 
ing, see  infra,  4958,  4959. 

4879.  On    appeal    the    Supreme   Court    ia 
required  to  accept  the  findings  of  fact  made 
by  the  supreme  courts  of  the  territories  as 
true.     EilfeVs  v.  Boatman,  111   U.  S.  356,  4 
Sup.  Ct.  Rep.  432,  28:  454 
Cited  in  Idaho  &  O.  Land  Improv.  Co.  v.  Brad- 
bury, 132  U.  S.  515,  33  L.  ed.  437.  10  Sap. 
Ct.  Rep.  177 — San  Pedro  &  C.  D.  A.  Co.  v. 
United  States,  146  U.  S.  131.  36  L.  ed.  914. 
13    Sup.    Ct.    Rep.    94 — Bear    Lake   &  River 
Waterworks    &    Irrig.    Co.    ▼.    Garland,    164 
U.  S.  18,  41  L.  ed.  334.  17  Sap.  Ct.  Rep.  7 
— Harrison  v.  Perea.  168  17.  S.  323,  42  L.  ed. 
482,  18  Sup.  Ct.  Rep.  129. 

4880.  No  judgment  or  decree  of  the  higli- 
est  court  of  a  territory  can  be  reviewed  by 
the  Supreme  Court  of  the  United  States  in 
matter  of  fact,  but  onlv  in  matter  of  law. 
Sturr  V.  Beck,  133  U.  S.  541,  10  Sup.  Ct. 
Rep.  350.  33:761 
Cited  in  Naeglin  v.  De  Cordoba,  171  U.  8.  640. 

43  L.  ed.  316,  10  Sup.  Ct.  Rep.  35. 

4881.  Questions  of  fact  depending  on  the 
evidence  cannot  be  re-examined  by  the  Su- 
preme Court  of  the  United  States  on  appeal 
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from  a  territorial  court.    Sims  v.  Sims,  175 
U.  S.  162,  20  Sup.  Ct.  Rep.  58,  44:  115 

4882.  Findings  of  fact  are  conclusive  on 
appeal  from  the  supreme  court  of  a  terri- 
tory, and  the  weight  or  sufficiency  of  the 
evidence  cannot  be  examined.  Hollo  way  v. 
Dunham,  170  U.  S.  615,  18  Sup.  Gt  Rep. 
784,  42:  1165 
died  In  Luhrs  y.  Hancock,  181  U.  8.  670,  45 

L.  ed.  1007,  21  Sup.  Ct.  Rep.  726. 

4883.  If  the  whole  evidence  is  recited  in 
tiie  statement  of  the  case  by  a  territorial 
court  this  court  can  consider  it  only  for  the 
purpose  of  passing  upon  the  exceptions 
taken  to  the  admission  or  rejection  of  parts 
of  it,  and  not  for  the  purpose  of  deciding 
whether  the  whole  evidence  supports  the 
findings  of  the  court.  Idaho  i  O.  Land 
ImproT.  Co.  ▼.  Bradbury,  132  U.  S.  509, 
10  Sup.  Ct.  Rep.  177,  33:  433 
Cited  In  Storr  v.  Beck,  183  U.  8.  546,  33  L.  ed. 

763,  10  Sup.  Ct.  Rep.  350 — Smith  y.  Gale, 
144  U.  8.  525,  36  L.  ed.  527,  12  Sup.  Ct. 
Bep.  674 — San  Pedro  &  C.  D.  A.  Co.  y. 
United  SUtea,  146  U.  S.  130,  36  L.  ed.  914,  13 
Sup.  Ct.  Bep.  94 — Mammoth  Min.  Co.  v. 
Salt  Lake  Foandrj  k  Mach.  Co.  151  U.  8. 
450.  38  L.  ed.  230,  14  Sup.  Ct.  Rep.  384 — 
Haws  y.  Victoria  Copper  Min.  Co.  160  U. 
8.  313,  40  L  ed.  439,  16  Sup.  Ct.  Rep.  282 
— Sallna  Stock  Co.  v.  Sallna  Creek  Irrlg. 
Co.  183  U.  8.  118,  41  L.  ed.  93,  16  Sup.  Ct. 
Rep.  1036 — Grayson  v.  Lynch,  163  IT.  S. 
473.  41  L.  ed.  232,  16  Sup.  Ct.  Rep.  1064 
— Bear  Lake  &  River  Waterworks  &  Irrl^. 
Co.  y.  Garland,  164  U.  S.  18,  41  L.  ed.  334, 
17  Sup.  Ct.  Rep.  7 — Harrison  v.  Perea,  168 
n.  S.  323,  42  L.  ed.  482.  18  Sup.  Ct.  Bep. 
129 — Marshall  v.  BnrUs,  172  U.  8.  634,  43 
L..  ed.  580,  19  Sup.  Ct.  Rep.  290 — ^United 
States  Trust  Co.  v.  New  Mexico,  188  U.  S. 
540,  46  L.  ed.  319,  22  Sup.  Ct.  Bep.  172— 
Merrill  v.  Floyd,  2  C.  C.  A.  60,  6  U.  8.  App. 
90,  50  Fed.  850. 


k  Alleged  errors  in  the  admission  or 

rejection  of  evidence  cannot  be  passed  upon 

by  the  Supreme  Court  of  the  United  States 

on   appeal   from  a   territorial   court,  where 

this  cannot  be  done  without  examining  the 

weight  of  the  evidence  and  disregarding  the 

facts  aa  found.     Young  v.  Amy,  171  U.  S. 

179,  18  Sup.  Ct  Rep.  802,  43:  127 

Cited  in  Sims  v.  Sims,  175  U.  S.  169,  44  L.  ed 

117,  20  Sup.  Ct.  Bep.  58 — Luhrs  v.  Hancock, 

181   U.  8.  570,  45  L.  ed.  1007,  21  Sup.  Ct. 

Bep.  726. 

4885.  On  appeal  from  the  supreme  courts 
of  territories  the  weight  or  insufficiency  of 
evidence  cannot  be  considered,  but  only 
whether  the  facts  found  by  the  court  below 
support  the  judgment,  and  whether  there 
was  any  error  in  rulings,  duly  excepted  to. 
Grayson  v.  Lynch,  163  U.  S.  468,  16  Sup. 
Ct.  Rep.  1064,  41:230 

Cited  In  St.  Loois  v.  Western  U.  Teleg.  Co.  166 

U.  8.  301,  41  L.  ed.  1045,  17  Sup.  Ct.  Rep. 

•08 — Apache    County   v.    Barth,    177    U.    S. 

542,    44    L.    ed.   879,   20    Sup.   Ct.    Rep.    718 

— Armijo  V.  Armljo,  181  IJ.  S.  561.  45  L.  ed. 

1002,     21     Sup.     Ct.     Rep.     707 — Klein     v. 

Seattle,  23  C.  C.  A.  115.  44  U.  S.  App.  741, 

77  Fed.  200— Mlgeon  v.  Montana  C.  R.  Co. 

SS  C.  C.  A.  159,  44  U.  S.  App.  724,  77  Fed. 


4888.  The  authority  of  the  United  States 
Supreme  Court  on  appeal  from  a  territor- 
ial court  is  limited  to  determining  whether 
the  court's  findings  of  fact  support  its  judg- 
ment or  decree,  and  whether  there  is  any 
erro^  in  rulings,  duly  excepted  to,  on  the 
admission  or  rejection  of  evidence,  and  does 
not  extend  to  a  consideration  of  the  weight 
of  evidence  or  its  sufficiency  to  support  the 
conclusions  of  the  court.  San  Pedro  &.  C.  D. 
A.  Co.  v.  United  SUtes,  146  U.  S.  120,  13 
Sup.  Ct.  Rep.  94,  36:  911 

Zeckendorf  v.  Johnson,  123  U.  S.  617,  8 
Sup.  Ct.  Rep.  261,  31 :  277 

Cited  in  Idaho  &  O.  Land  Improv.  Co.  v.  Brad- 
bury, 132  U.  S.  515,  33  L.  ed.  437,  10  Sup. 
Ct.  Rep.  177 — San  Pedro  &  C.  D.  A.  Co.  v. 
United  States,  146  U.  S.  131,  36  L.  ed.  014, 
13  Sup.  Ct.  Rep.  94 — Sallna  Stock  Co.  v. 
Salina  Creek  Irrlg.  Co.  163  U.  S.  118,  41 
L.  ed.  93,  16  Sup.  Ct.  Rep.  1036 — Gray- 
aon  V.  Lynch,  163  U.  S.  473,  41  L.  ed.  232, 
16  Sup.  Ct  Rep.  1064 — Old  Jordan  Min. 
&  Mill.  Co.  V.  Soci6t^  Anonyme  des  Mines, 
164  U.  S.  265,  41  L.  ed.  429,  17  Sup.  Ct. 
Rep.  118 — Naeglin  v.  De  Cordoba,  171  U.  8. 
640,  43  L.  ed.  316,  19  Sup.  Ct.  Rep.  35 — 
Marshall  y.  Burtis,  172  U.  8.  635,  43  L.  ed. 
581,  19  Sup.  Ct.  Rep.  290 — Reed  v.  Stapp, 
3  C.  C.  A.  247,  9  U.  8.  App.  34,  52  Fed. 
644 — Skinner  v.  Franklin  County,  6  C.  C. 
A.  119,  9  U.  8.  App.  676,  56  Fed.  784— 
Perea  v.  Harrison,  7  N.  M.  678,  41  Pac.  529. 

4887.  The  findings  of  fact  from  the  su- 
preme court  of  a  territory  are  conclusive 
upon  the  Supreme  Court  and  its  jurisdiction 
is  limited  aside  from  exceptions  taken  to 
rulings  upon  the  admission  of  evidence  to 
determining  whether  the  findings  of  fact 
support  the  judgment.  Harrison  v.  Perea, 
168  U.  S.  311,  18  Sup.  Ct.  Rep.  129, 

42:  478 
Cited  in  Karrick  v.  Hannaman,  168  U.  S.  333, 
42  L.  ed.  489,  18  Sup.  Ct.  Rep.  135 — Hollo- 
way  V.  Dunham,  170  U.  8.  617,  42  L.  ed. 
1166,  18  Sup.  Ct.  Rep.  784 — Young  y.  Amy, 
171  U.  S.  184,  43  L.  ed.  129,  18  Sup.  Ct. 
Rep.  802 — Apache  County  y.  Barth,  177  U. 
S.  542,  44  L.  ed.  879,  20  Sup.  Ct.  Rep.  729 
— Thompson  v.  Ferry,  180  U.  S.  484,  45  L. 
ed.  633,  21  Sup.  Ct.  Rep.  453 — Luhrs  y. 
Hancock,  181  U.  8.  570,  45  L.  ed.  1007.  21 
Sup.  Ct.  Rep.  726 — Kelley  v.  Rhoads,  188 
U.  8.  5,  47  L.  ed.  361,  23  Sup.  Ct.  Rep. 
259. 

4888.  On  an  appeal  from  a  judgment  of  a 
territorial  supreme  court,  affirming  the 
judgment  of  the  court  of  first  instance, 
which,  after  hearing  the  evidence,  found  all 
the  issues  in  a  suit  for  specific  performance 
in  favor  of  the  defendants,  the  Supreme 
Court  of  the  United  States  will  ordinarily 
in  reviewing  the  facts,  confine  itself  to 
questions  of  the  admissibility  of  evidence 
and  whether  there  was  any  evidence  to  sus- 
tain tlie  conclusion  reached,  where  such  is 
the  practice  in  the  territorial  court.  Hal- 
sell  v.  Renfrow,  202  U.  S.  287,  26  Sup.  Ct 
Hep.  610,  50:  1032 

f .  Courts  of  Philippine  Islands. 

4889.  Whether  the  supreme  court  of  the 
Philippine  Islands,  acting  under  the  author- 
ity of  the  P.  I.  Code  of  Procedure,  §  497, 
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subd.  3,  erred  in  setting  aside  the  oonclu- 
»ion  of  the  court  of  first  instance  as  being 
plainly  and  manifestly  against  the  weight 
of  evidence,  is  a  question  which  is  not  open 
on  a  writ  of  error  from  the  Federal  Supreme 
Court.  Behn  M.  &  Co.  v.  Campbell,  205  U. 
S.  403,  27  Sup.  Ct  Rep.  502,  51 :  857 

4890.  The  finding  of  the  court  of  first  in- 
stance in  a  divorce  proceeding  that  the  wife 
had  not  committed  adultery  should  not  have 
been  reversed  by  the  supreme  court  of  the 
Philippine  Islands  unless  such  finding  was 
plainly  and  manifestly  against  the  weight 
of  the  evidence,  even  where  there  was  a 
literal  compliance  with  the  provision  of  § 
497  of  the  Code  of  Civil  Procedure,  empower- 
ing such  court  to  review  the  evidence  in  case 
the  excepting  party  filed  a  motion  in  the 
court  of  first  instance  for  a  new  trial  on  the 
ground  that  the  findings  of  fact  were 
plainly  and  manifestly  against  the  weight 
of  evidence,  and  such  motion  was  overruled, 
and  due  exception  was  taken  to  the  ruling. 
De  la  Rama  y.  De  la  Rama,  201  U.  S.  303, 
26  Sup.  Ct.  Rep.  485,  50:  765 
Cited  in   Halsell   v.   Renfrew,   202  U.   8.   291, 

50  L.  ed.  1035,  20  Sup.  Ct.  Rep.  610 — 
Behn  v.  Campbell,  206  U.  8.  400,  61  L.  ed. 
859,  27  Sup.  Ct.  Rep.  602. 

4891.  The  sufficiency  of  the  evidence  on 
which  a  divorce  to  the  wife  was  refused  is 
open  for  review  in  the  Supreme  Court  of 
the  United  States  on  an  appeal  from  the 
supreme  court  of  the  Philippine  Islands, 
taken  under  the  act  of  July  1,  1902  (32 
Stat,  at  L.  691-695,  chap.  1369,  U.  S.  Comp. 
Stat.  Supp.  1903,  p.  93),  §  10,  allowing 
such  appeals  to  be  governed  by  the  rules 
applicable  to  appeals  from  circuit  courts 
in  all  cases  in  which  the  jurisdictional 
amount  is  involved,  where  the  correctness 
of  the  denial  of  alimony  pendente  lite  and 
of  a  separation  of  the  conjugal  property 
cannot  be  determined  without  passing  upon 
the  weight  of  such  evidence,  and  the  appeal 
was  taken  from  the  whole  decree.  De  la 
Rama  v.  De  la  Rama,  201  U.  S.  303,  26 
Sup.  Ct.  Rep.  485,  50:  765 

g.  Court  of  Cflaima, 

See  also  supra,  4247,  4248. 

4892.  On  appeal  from  the  court  of  claims, 
ita  findings  import  absolute  verity  and 
conclude  both  parties.  Desmare  v.  United 
SUtes,  93  U.  S.  605,  23:  959 
Cited  In  United  States  v.  New   York   IndianB. 

173  U.  8.  470,  43  L.  ed.  771,  19  Sup.  Ct. 
Rep.    464. 

4893.  On  appeals  from  the  court  of 
claims,  nothing  can  be  reviewed  but  ques- 
tions of  law.  The  court  of  claims  must 
find  the  facts.  Mahan  v.  United  States,  14 
Wall.  109,  20:  76< 
United  States  v.  Smith,  94  U.  S.  214, 

24:  115 

Cited   in   Collier   v.   United    States,    178   U.    S. 

80,  43  L.  ed.  621,  19   Sup.  Ct.   Rep.   830— 

District  of  Columbia  t.  Barnes,  197  U.  B.  160, 


49  L.  ed.  700,  26  Sup.  Ct  Rep.  401— Bles 
V.  United  States,  21  Ct.  CI.  423. 

4894.  The  judgment  of  the  court  of  claims 
as  to  the  legal  effect  of  the  ultimate  cir- 
cumstantial facts  in  a  case  may  be  re- 
viewed in  the  Supreme  Court.  United 
States  V.  Pugh,  99  U.  S.  265,  25:  322 
Cited  in  Sun  Hut.  Ins.  Co.  y.  Ocean  Ins.  Co. 

107  U.  8.  603,  27  L.  ed.  343,  1  Sup.  Ct. 
Rep.  582— Williams  y.  United  States,  137 
U.  8.  136,  84  L.  ed.  698,  11  Sup.  Ct.  Rep.  43 
— ^Tbe  Edwin  I.  Morrison  (Bradley  Fertilizer 
Co.  y.  The  Edwin  I.  Morrison)  163  U.  8. 
216,  38  L.  ed.  694,  14  Sup.  Ct.  Rep.  823 
— United  States  y.  New  York  Indians,  173 
U.  S.  470,  43  L.  ed.  771,  19  Sup.  Ct.  Rep. 
464— Montoya  v.  United  States,  180  U.  8. 
260,  46  L.  ed.  624,  21  Sup.  Ct  Rep.  858 
— ^McKeeyer  v.  United  States,  14  Ct.  CI.  428. 

4895.  The  findings  of  the  court  of  claims 
in  an  action  at  law  determine  all  matters 
of  fact  precisely  as  the  verdict  of  a  jury. 
Stone  y.  United  States,  164  U.  8.  380,  17 
Sup.  Ct.  Rep.  71,  41:477 
Cited  in  Collier  v.  United  States,  173  U.  S.  80. 

43  L.  ed.  622,  19  Sup.  Ct.  Rep.  330— 
United  States  v.  New  Tork  Indians,  173 
U.  B.  470,  43  L.  ed.  771,  19  Sap.  Ct  Rep. 
464. 

4896.  When  the  court  of  claims  sends 
here,  as  a  part  of  its  finding  of  facts,  all  the 
evidence  on  which  an  essential  fact  was 
found,  and  there  was  no  legal  evidence  to 
establish  such  fact,  this  court  must  reverse 
the  judgment,  if  the  fact  so  found  is  es- 
sential to  the  judgment.  United  States  v. 
Clark,  96  U.  S.  37,  24:  696 
Cited  in  Stone  v.  United  States,  164  U.  8.  383, 

41  L.  ed.  478,  17  Sup.  Ct  Rep.  71— Collier 
y.  United  States,  173  U.  8.  81,  43  L.  ed.  «22. 
19  Sup.  Ct  Rep.  830 — McKeever  v.  Unltwl 
States,  14  Ct  CI.  428— Hnbbell  y.  United 
States,  16  Ct  a.  604. 

4897.  Upon  a  question  of  fraud  or  mis- 
take, this  court  will  not  go  behind  the  find- 
ing of  the  court  of  claims.  United  States 
V.  Adams,  6  Wall.  101,  18:  792 

4898.  The  determination  by  the  court  of 
claims  of  the  amount  of  reasonable  royalty 
for  the  use  of  a  patent  is  conclusive  unless 
error  appears  from  other  findings.  United 
States  V.  Berdan  Firearms  Mfg.  Co.  156  U. 
S.  552,  15  Sup.  Ct.  Rep.  420,  39:  530 

4899.  An  appeal  under  Rev.  Stat  §  5261, 
U.  S.  Comp.  Stat.  1901,  p.  3576,  to  recover 
for  the  price  of  transportation  of  mails,  is 
subject  to  the  general  rules  regulating  ap- 
peals from  the  court  of  claims.  The  facts 
must  be  settled  by  that  court.  Union  P. 
R.  Co.  V.  United  States,  116  U.  S.  154,  « 
Sup.  Ct.  Rep.  325,  29:  584 

Equity  cases. 

4900.  Where  an  appeal  Ilea  from  a  de- 
cision of  the  court  of  claims,  and  is  taken 
under  Rev.  Stat  §  707,  U.  S.  Comp.  Stat 
1901,  p.  574,  this  court  must  review  the 
facts  and  the  law,  as  in  other  cases  in 
equity  appealed  from  other  courts.  Harvey 
'.•.  United  States.  105  U.  S.  671,  28: 1206 
Cited  in  United  States  v.  Old  Settlers,  148  U. 

S.  464,   37   L.  ed.  623,   IS  Sup.   Rep.  WO— 
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LiB  Abra  Silver  Min.  Co.  y.  United  States,  175 
U.  8.  464,  44  L.  ed.  238,  20  Sup.  Ct.  Rep. 
168 — ^United  States  ex  rel.  Bernardln  ▼. 
Seymour,  10  App.  D.  C.  810 — Choctaw  k 
C.  Nations  ▼.  United  SUtes,  34  Ct.  CI. 
46. 

4901.  The  rule  in  regard  to  findings  of 
faet  by  the  court  of  claims  has  no  reference 
to  a  case  of  equity  jurisdiction  conferred  in 
a  special  case  by  a  special  act.  In  such  a 
case,  where  an  appeal  lies  and  is  taken,  the 
Supreme  Court  of  the  United  States  must 
review  the  facts  and  the  law,  as  in  other 
casea  in  equity  appealed  from  other  courts. 
United  States  v.  Old  Settlers,  148  U.  S. 
427,  A3  Sup.  Ct  Rep.  650,  37:  509 

4902.  The  use,  in  a  special  statute  au- 
thorizing the  institution  of  a  suit  in  the 
court  of  claims,  of  the  word  "decree,"  does 
not  imply  that  a  suit  in  equity  is  contem- 
plated, or  entitle  the  parties,  on  appeal  to 
the  Supreme  Court,  to  bring  up  for  review 
the  facts  as  well  as  the  law.  McClure  v. 
United  SUtes,  116  U.  S.  145,  6  Sup.  Ct. 
Rep.  321,  29:  572 

li.  Court  of  Private  Land  Cflaitns, 

4903.  The  decision  of  the  court  of  private 
land  claims  as  to  the  sufficiency  of  the  evi- 
dence of  possession  under  a  Spanish  land 
grant  will  not  be  reviewed  by  the  United 
States  Supreme  Court  merely  because  the 
evidence  is  such  that  different  inferences 
might  be  drawn  therefrom.  United  States 
v.  Pendell,  185  U.  S.  189,  22  Sup.  Ct.  Rep. 
624,  46: 866 

4904.  A  finding  of  the  court  of  private 
land  claims,  that  "the  evidence  as  to  the 
settlement  and  occupation  of  the  tract  pur- 
porting to  have  been  granted,  continuity  of 
possession,  cultivation,  residence,  improve- 
ment, claim  of  ownership,  notoriety  of  the 
grant,  and  knowledge  of  the  existence  in 
the  community  or  by  the  oldest  inhabitants 
now  living  is  so  vague,  contradictory,  and 
uncertain  as  to  be  almost  wholly  want- 
ing," will,  in  the  absence  of  clear  evidence 
to  the  contrary,  be  adopted  on  appeal  by 
the  Supreme  Court  of  the  United  States. 
Sena  v.  United  States,  189  U.  S.  233,  23 
Sop.  Ct.  Rep.  596,  47:787 

1.  Inieratate  Ootnfneree  OommisBioiu 

4905.  An  independent  investigation  of  the 
facts  cannot  be  entered  upon  by  the 
Supreme  Court  of  the  United  States  on  ap- 
peal from  a  decree  refusing  to  demand  com- 
pliance with  an  order  of  the  Interstate 
Commerce  Commission,  in  order  to  evolve 
new  and  substantive  findings  of  fact  upon 
which  the  order  of  the  Commission  may 
be  sustained,  even  if  the  record  is  in  such 
condition  as  to  permit  such  a  course.  Inter- 
state Commerce  Commission  v.  Chicago,  B. 
&  Q.  R.  Co.  186  U.  S.  820,  22  Sup.  Ct.  Rep. 
824,  46:  1182 

4906.  Evidence  cannot  be  weighed  by  the 
Supreme  Court  as  a  matter  of  first  impres- 


sion, in  a  suit  to  enforce  an  order  of  the  In- 
terstate Commerce  Commission,  for  the 
purpose  of  ascertaining  whether  it  estab- 
lishes such  substantial  and  material  com- 
petition as  justified  a  carrier  in  concluding 
that  dissimilarity  of  circumstance  and  con- 
dition was  brought  about.  Louisville  & 
N.  R.  Co.  V.  Behlmer,  175  U.  S.  648,  20  Sup. 
a.  Rep  209,  44:  309 

Cited  in  Interstate  Commerce  Commission  v. 
Chicago,  B.  &  Q.  B.  Co.  186  U.  S.  342,  46 
L.  ed.  1193,  22  Sup.  Ct  Rep.  824 — Texas 
&  P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204 
U.  8.  443,  51  L.  ed.  500.  27  Sup.  Ct.  Rep. 
350 — Cincinnati.  H.  &  D,  R.  Co.  v.  Inter- 
state Commerce  Commission,  206  U.  S.  154, 
51  L.  ed.  1000,  27  Sup.  Ct.  Bep.  648— 
Illinois  C.  R.  Co.  V.  Interstate  Commerce 
Commission,  206  U.  S.  454,  61  L.  ed.  1134, 
27  Sup.  Ct.  Rep.  700 — Interstate  Commerce 
Commission  v.  Southern  R.  Co.  105  Fed. 
710 — Interstate  Commerce  Commission  v. 
Southern  P.  Co.  123  Fed.  604— Tift  v.  South- 
ern R.  Co.  123  Fed.  798 — Tift  v.  Southern 
R.  Co.  188  Fed.  760. 

Effect  of  ooncarrenoe  by  court. 

4907.  Findings  of  fact  made  by  the  Inter- 
state Commerce  Commission,  when  con- 
curred in  by  a  Federal  circuit  court,  will  not 
be  disturbed  unless  the  record  establishes 
that  clear  and  unmistakable  error  has  been 
committed.  Illinois  C.  R.  Co.  v.  Interstate 
Commerce  Commission,  206  U.  S.  441,  27 
Sup.  Ct.  Rep.  700,  51:  1128 
Cited  in  Southern  R.  Co.  v.  Tift,  206  U.  S.  486, 

51  L.  ed.  1126,  27  Sup.  Ct  Rep.  709. 

4908.  Findings  of  the  Interstate  Com- 
merce Commission  that  a  classification  of 
freight  rates  adopted  to  govern  in  ofiicial 
classification  territory  produces  preferences 
and  discriminations  will  not  be  interfered 
with  on  appeal  when  concurred  in  by  a  Fed- 
eral circuit  court  unless  the  record  estab- 
lishes that  clear  and  unmistakable  error 
has  been  committed.  Cincinnati,  H.  &  D. 
R.  Co.  V.  Interstate  Commerce  Commission, 
206  U.  S.  142,  27  Sup.  a.  Rep.  648,  51 :  995 
Cited  In  Illinois  C.  R.  Co.  v.  Interstate  Com- 
merce Commission,  206  U.  8.  466,  51  L.  ed. 
1138,  27  Sup.  Ct.  Rep.  710. 

41.  Of  Findinga  hy  Master,  etc* 

a.  In  Oeneral, 

On  Error  to  State  Court,  sec  supra,  2205. 
Sufliciency  of  Objections  and  Exceptions  to 

Report,  see  supra,  VI.  a,  4. 
Necessity  of  Exception  to  Report,  see  supra, 

3694-3700. 
Time  for  Taking  Exceptions  to  Report,  see 

supra,  3717. 
Presumption  in  Favor  of,  see  supra,  4159. 
Due  Process  in  Making  Findings  Conclusive, 

see  Constitutional  Law,  676. 
See  also  supra,  4252. 

4909.  In  actions  duly  referred  by  rule  of 
court  to  an  arbitrator,  only  rulings  and  de- 
cisions in  matter  of  law  are  reviewable. 
Thornton  v.  Carson,  7  Cranch,  596,  3:  451 
Cited  In  Bond  v.  Dustin,  112  U.  S.  606,  28  L.  ed. 

836,  5  Sup.  Ct.  Rep.  296 — Roberts  v.  Benja- 
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min,  124  U.  8.  71,  31  L.  ed.  336,  8  Sup.  Ct. 
Bep.  393 — Nolan  y.  Colorado  Cent.  Conaol. 
Min.  Co.  12  C.  C.  A.  590,  27  U.  S.  App. 
427,  C3  Fed.  934 — Duncan  v.  Atchison,  T.  & 
S.  F.  R.  Co.  19  C.  C.  A.  204,  44  U.  S.  App. 
427,   72  Fed.  811. 

4910.  A  master's  findings,  being  sustained 
by  evidence,  will  not  be  disturbed.  Dill  man 
V.  Hastings,  144  U.  S.  136,  12  Sup.  Ct.  Rep. 
662,  36:  378 
Cited  in  Perea  y.  Harrison,  7  N.  M.  676,  41 

Pac.  629. 

4911.  Where  a  referee  finds  generally  in 
favor  of  the  plaintiff,  no  error  can  be  as- 
signed upon  such  a  finding.  Tioga  R.  Co.  ▼. 
Blossburg   &   C.   R.    Co.   20    Wall.    137, 

22:  331 

Cited  In  Meath  v.  Mississippi  Levee  Comrs.  109 

U.  8.  271,  27  L.  ed.  931.  3  Sup.  Ct.  Rep.  284 

— Lyncfh  y.  Grayson,  6  N.  M.  496,  25  Pac. 

092. 

4912.  On  appeal  in  chancery  cases  in  the 
circuit  courts,  from  findings  made  by  a 
master,  the  Supreme  Court  will  examine  the 
evidence.  Metsker  v.  Bonebrake,  108  U.  S. 
66,  2  Sup.  Ct.  Rep.  351,  27:  654 

4913.  When  the  trial  is,  by  rule  of  court 
and  consent  of  parties,  before  a  referee  or 
arbitrator,  no  question  of  law  can  be  re- 
viewed on  error,  except  whether  the  facts 
found  by  him  support  the  judgment  below. 
Andes  v.  Slauson,  130  U.  S.  436,  9  Sup.  Ct. 
Rep.  573,  32:  989 

4914.  Where  the  basis  of  the  account  as 
reported  by  the  master  was  entirely  erro- 
neous, and  utterly  insufficient  as  a  foundation 
for  any  decree,  it  will  be  set  aside,  the  de- 
cree made  on  it  reversed,  and  the  case  re- 
manded. Moore  v.  Huntington,  17  Wall. 
417,  21 :  642 
Cited  in  Alfred  Richards  Brick  Co.  v.  Rothwell, 

19  App.  D.  C  179 — Randall  v.  Payne,  1 
Tenn.  Ch.  140 — Berdanatti  v.  8ezton,  2  Tenn. 
Ch.  707 — Dillon  v.  Davis,  8  Tenn.  Ch.  396. 

4915.  The  finding  of  a  master  on  ques- 
tions of  fact  where  a  case  is  referred  to  him 
for  report  of  the  facts,  and  not  merely  the 
evidence,  although  not  absolutely  conclusive, 
is  unassailable  on  appeal  to  the  Supreme 
Court  of  the  United  States,  so  far  as  it  de- 
pends upon  confiicting  testimony,  the  cred- 
ibility of  witnesses,  or  is  supported  by  any 
testimony  consistent  therewith.  Davis  v. 
Schwartz,  165  U.  S.  631,  15  Sup.  Ct.  Rep. 
237,  39:  289 
Cited  In   Phceniz  Furniture  Co.  v.  Put-In-Bay 

Hotel  Co.  66  Fed.  684 — American  Bell 
Telepb.  Co.  v.  Western  U.  Teleg.  Co.  16  C. 
C.  A.  371,  21  U.  S.  App.  627,  69  Fed.  671— 
Walters  v.  Western  &  A.  R.  Co.  69  Fed.  710 
— Moline  Plow  Co.  v.  Carson,  18  C.  C.  A. 
607,  36  U.  8.  App.  449,  72  Fed.  389— 8i- 
monds  Rolllng-Mach.  Co.  v.  Hathom  Mfg.  Co. 
83  Fed.  492— The  Elton,  31  C.  C.  A.  498,  42 
U.  8.  App.  666,  83  Fed.  520 — Tug  River  Coal 
k  8alt  Co.  V.  Brigel,  30  C.  C.  A.  420,  58  U. 
8.  App.  320,  86  Fed.  823— United  SUtes 
Trust  Co.  V.  Mercantile  Trust  Co.  31  C.  C, 
A.  440,  59  U.  8.  App.  330,  88  Fed.  153 — 
Ruhlender  v.  Chesapeake,  O.  &  S.  W.  R.  Co. 
33  C.  C.  A.  301,  62  U.  8.  App.  1,  91  Fed. 
7 — ^Lake  Erie  &  W.  R.  Co.  v.  Fremont.  34 
C.  C.  A.  635,  92  Fed.  731— The  E.  Lucken- 


hach,  36  C.  C.  A.  630,  93  Fed.  84a— M«r- 
phj  V.  Southern  R.  Co.  99  Fed.  469— Tbt 
Columbian,  41  C.  C.  A.  154,  100  Fed.  995 
— Singleton  v.  Felton,  42  C.  C.  A.  59,  101 
Fed.  527 — Beldlng  v.  Hebard,  43  C.  C.  A. 
305,  103  Fed.  541 — Western  U.  Teleg.  Co.  v. 
American  Bell  Telepb.  Co.  105  Fed.  686— 
The  Anaces,  45  C.  C.  A.  597,  106  Fed.  743— 
Jacobsen  v.  Lewis  Klondike  Bzpedltion  Co. 
50  C.  C.  A.  126,  112  Fed.  78— ^ohn  Hancock 
Mut  L.  Ins.  Co.  V.  Houpt,  113  Fed.  575 — 
Murphy  v.  Southern  R.  Co.  53  C.  C.  A.  479, 
115  Fed.  259 — Sanders  v.  Riverside,  55  C. 
C.  A.  243,  118  Fed.  723 — Chauncey  v.  Dyke 
Bros.  55  C.  C.  A.  599,  119  Fed.  21— Baker 
Whiteley   Coal  Co.  v.   Neptune  Nav.   Co.  5^ 

C.  C.  A.  85,  120  Fed.  249 — ^Paauhau  Sugar 
Plantation  Co.  v.  Palapala,  62  C.  C.  A.  5.>H. 
127  Fed.  924 — Last  Chance  Min.  Co.  t. 
Bunker  Hill  &  S.  Min.  &  Concentrating 
Co.  66  C.  C.  A.  308,  131  Fed.  588— 
Streeter  v.  Sanitary  District,  66  C.  C 
A.  192,  133  Fed.  126— Murphy  v.  Pat- 
terson, 24  Mont.  580,  68  Pac.  380 — Mar- 
shall Field  &  Co.  T.  Romero,  7  N.  M.  640. 
41  Pac.  517 — Perea  v.  Harrison,  7  N.  M.  676, 

41  Pac.  529— De  Cordova  v.  Korte,  7  N.  M. 
682,  41  Pac.  526 — Gentile  v.  Kennedy,  8  N. 
M.  350,  43  Pac  879 — ^Witt  v.  Cuenod,  9  N. 
M.  146,  60  Pac.  828— Weils  F.  &  Cos  Ex- 
press V.  Walker,  9  N.  M.  184,  50  Pac.  923— 
Qivens  v.  Veeder,  9  N.  M.  260,  50  Pac.  316— 
First  Nat.  Bank  v.  McCIellan,  9  N.  M.  644. 
58  Pac.  347— De  Baca  v.  Pueblo,  10  N.  M. 
39,  60  Pac.  73. 

4916.  Exceptions  to  the  admission  or  ex- 
clusion of  evidence,  or  to  the  referee's  find- 
ings of  fact,  or  refusal  to  find,  where  there 
was  no  written  waiver  of  trial  by  jury,  can- 
not be  considered  in  the  Supreme  Court  of 
the  United  States  on  error  to  the  circuit 
court.  Shipman  v.  Straitsville  Central  Min. 
Co.  158  U.  S.  366,  15  Sup.  Ct.  Rep.  886. 

39:  1015 
Cited  In  Cudahy  Packing  Co.  v.  Sioux  Nat. 
Bank,  16  C.  C.  A.  412,  32  U.  S.  App.  600. 
69  Fed.  785 — Chicago,  M.  &  St.  P.  R.  Co.  v. 
Clark,  35  C.  C.  A.  123,  92  Fed.  971— Steel 
V.  Lord,  35  C.  C.  A.  556,  93  Fed.  729— 
Hudson  River  Pulp  &  Paper  Co.  ▼.  H.  H. 
Warner  &  Co.  89  C.  C.  A.  454,  99  Fed.  188. 

As  to  damages. 

4917.  A  master's  report  as  to  damages  for 
infringement  will  not  be  set  aside  on  appeal, 
unless  clearlv  erroneous.  Tilghman  v.  Proc- 
tor, 125  U.  S.  136,  8  Sup.  Ct.  Rep.  894. 

31:664 
Cited  In  Kimberly  v.  Arms,  129  U.  S.  524.  32 
L.  ed.  768,  9  Sup.  Ct.  Rep.  355— Boesch  v. 
Graff.  133  U.  8.  705,  33  L.  ed.  791,  10  Sop. 
Ct.  Rep.  378 — Camden  v.  Stuart,  144  U.  8. 
119,  36  L.  ed.  368,  12  Sup.  Ct.  Rep.  585 — 
Crawford  v.  Neal,  144  U.  S.  596,  36  I^  ed. 
557,  12  Sup.  Ct.  Rep.  759 — Furrer  v.  Ferris, 
145  U.  8.  134,  36  L.  ed.  651,  12  Sop  Ct  Rep. 
821— Warren  v.  Keep,  155  U.  8.  267,  39  L. 
ed.  145,  15  Sup.  Ct.  Rep.  83 — ^Henry  v.  Trav- 
elers* Ins.  Co.  42  Fed.  364 — Keep  v.  Fuller, 

42  Fed.  897 — Metropolitan  Mat.  Bank  ▼. 
Rogers,  3  C.  C.  A.  670,  3  U.  8.  App.  406.  53 
Fed.  779 — Central  Trust  Co.  v.  Wabash.  St. 
L.  &  P.  R.  Co.  57  Fed.  445 — ^Warren  v.  Bort, 
7  C.  C.  A.  110,  12  U.  S.  App.  591.  58  Fed, 
106— Gunn  y.  Black,  8  C.  C.  A.  538,  19  V.  8. 
App.  477,  60  Fed.  155 — Clyde  v.  Richmond  A 

D.  R.  Co.  59  Fed.  399 — ^Thc  Cayuga,  8  C.  C 
A.  103,  16  U.  8.  App.  577,  69  Fed.  48S— 
Paxson  V.  Brown,  10  C  C.  A.  144.  27  U.  8. 
App.  49,  61  Fed.  883 — ^Rom  v.  Ft  Wayne, 
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11  C.  C.  A.  202.  24  U.  S.  App.  113,  63  Fed. 
470 — United  States  y.  Winona  &  St.  P.  R. 
Co.  16  C.  C.  A.  110,  32  U.  S.  App.  272,  67  Fed, 
962 — Latta  v.  Granger,  15  C.  C.  A.  230,  32  U. 
8.  App.  342,  68  Fed.  72 — Wheeler  v.  Billings, 
18  C.  C.  A  687.  36  U.  8.  App.  419,  72  Fed. 
815 — Snider  y.  Dobson,  21  C.  C.  A.  77,  40 
U.  S.  App.  Ill,  74  Fed.  758 — Ottenberg  y. 
Comer.  34  L.R.A.  622,  22  C.  C.  A.  165, 
40  U.  8.  App.  820,  76  Fed.  266— Tate  v. 
Holmes,  22  C.  C.  A.  470.  44  U.  S.  App.  702, 
76  Fed.  667 — Denver  k  R.  O.  B.  Co.  y.  Ris- 
tlne,  23  C.  C.  A.  14,  40  U.  S.  App.  679,  77 
Fed.  59 — ^Farmers'  Loan  &  T.  Co.  y.  McClure, 
24  C.  C.  A.  65,  49  U.  S.  App.  43,  78  Fed. 
210 — Emll  Klewcrt  Co.  v.  Juneau,  24  C.  C. 
A.  298.  47  U.  S.  App.  394,  78  Fed.  712— 
Central  Trust  Co.  v.  East  Tennessee  Land 
Co.  79  Fed.  20 — Central  Trust  Co.  v.  East 
Tennessee,  V.  &  Q.  R.  Co.  26  C.  C.  A.  32,  47 
U.  S.  App.  663,  80  Fed.  626 — Mercantile 
Trust  Co.  V.  Farmers'  Loan  &  T.  Co.  26  C. 
C.  A.  388,  49  U.  S.  App.  462.  81  Fed.  259— 
Marquest  v.  Orant,  31  C.  C.  A.  498,  42  U.  8. 
App.  666,  83  Fed.  620 — Mann  y.  Keene  Guar- 
anty 8av.  Bank,  29  C.  C.  A.  549,  57  U.  S. 
App.  654,  86  Fed.  53 — Kunsemlller  v.  Hill, 
29  C.  C.  A.  660,  57  U.  S.  App.  523,  86  Fed. 
200 — National  Folding  Box  &  Paper  Co.  t. 
Dayton  Paper  Novelty  Co.  91  Fed.  826 — 
Lake  Erie  &  W.  R.  Co.  v.  Fremont,  84  C.  C. 
A.  636,  92  Fed.  731 — North  American  Explo- 
ration Co.  y.  Adams,  104  Fed.  408— Fidelity 
ft  C.  Co.  y.  St.  Matthews  Sav.  Bank,  44  C.  C. 
A.  228,  104  Fed.  860 — Daugherty  y.  Bogy, 
44  C.  C.  A.  270,  104  Fed.  942— National 
Hollow  Brake-Beam  Co.  y.  Interchangeable 
Brake-Beam  Co.  45  C.  C.  A.  667,  106  Fed. 
716 — .Tames  v.  Gtermania  Iron  Co.  46  C.  C. 
A.  481,  107  Fed.  602 — ^Thallman  v.  Thom- 
as. 49  C.  C.  A.  277,  111  Fed.  283— Kin- 
loch  Teleph.  Co.  v.  Western  Electric  Co. 
61  C.  C.  A.  375,  113  Fed.  665 — Steams- 
Roger  Mfg.  Co.  y.  Brown,  52  C.  C.  A. 
563,  114  Fed.  943 — Ferguson  Contracting 
Co.  V.  Manhattan  Trust  Co.  56  C.  C. 
A.  530,  118  Fed.  792 — Chauncey  y.  Dyke 
Bros.  55  C.  C.  A.  599.  119  Fed.  21— York 
y.  Tyler.  21  D.  C.  273 — ^Richardson  y.  Van 
Auken,  5  App.  D.  C.  213 — Grafton  y.  Paine, 
7  App.  D.  C.  266 — Smith  v.  American  Bond- 
ing &  T.  Co.  12  App.  D.  C.  198 — Hubbard  y. 
Hubbard,  79  111.  App.  220— Medler  v.  Albu- 
qaerque  Hotel  &  Opera  House  Co.  6  N.  M. 
840,  28  Pac.  551 — De  Cordova  v.  Korte,  7 
N.  M.  682,  41  Pac.  526 — Wells  F.  &  Co's  Ex- 
press y.  Walker,  9  N.  M.  202,  50  Pac.  923— 
Hulings  V.  Hulings  Lumber  Co.  38  W.  Va. 
870,  18  8.  E.  620 — Hartman  v.  Evans,  38  W. 
Va.  677,  18  S.  B.  810— Cann  y.  Cann,  40  W. 
Va.  162,  20  S.  E.  910 — Raymond  v.  Camden, 
48  W.  Va.  465,  87  8.  B.  642. 

In  admiralty. 

Suificiency  of  Exceptions  to  Report,  see 

supra,  3655-3658. 
See  also  supra,  3331-3354. 

4918.  An  award  upon  a  subquission  to 
arlntration  in  an  admiralty  court,  by  rule 
of  court,  is  to  be  construed  in  this  court  by 
the  same  general  principles  which  would 
goyem  in  a  court  of  common  law  or  of 
equi^.  United  States  v.  Farragut,  22  Wall. 
406,  22: 879 

4919.  Where  an  award  in  admiralty  finds 
facts,  it  is  conclusive;  where  it  finds  propo- 
sitions of  law,  its  mistakes  can  be  corrected 
in  this  court.  Where  a  proposition  is  one 
of  mixed  law  and  fact,  in  which  thQ  ^xxSkX. 


of  law,  if  there  is  one,  cannot  be  distinctly 
shown,  the  ]>arties  must  abide  by  the  award. 
United  States  v.  Farragut,  22  Wall,  406, 

22:  879 

b.  Ccmeurrence  hy  Trial  Court, 

Sufficiency  of  Findings    to    Support    Judg 
ment,  see  supra,  4294,  4295. 

4920.  Findings  of  fact  by  a  referee,  on 
which  judgment  was  entered  in  the  court 
below,  are  conclusive  on  a  writ  of  error. 
Roberts  v.  Benjamin,  124  U.  S.  64,  8  Sup. 
Ct.  Rep.  393,  31 :  334 
Cited  in  Skinner  v.  Franklin  County,  6  C.  C. 

A.  119,  9  U.  8.  App.  676,  66  Fed.  784— Chi- 
cago, M.  &  St  P.  R.  Co.  V.  Clark,  36  C.  C. 
A.  136,  92  Fed.  983. 

4921.  A  judgment  of  the  circuit  court, 
rendered  upon  the  report  of  a  referee,  before 
whom  the  case  was  tried  by  stipulation  of 
the  parties,  is  reviewable  by  the  Supreme 
Court.  Mason  Lumber  Co.  v.  Buchtel,  101 
U.  S.  633,  25:  1072 
Cited  in  Heath  y.  Qriswold,  18  Blatchf.  656, 

6  Fed.  674. 

4922.  A  master's  findings  of  fact  con- 
curred in  by  the  court  will  be  disturbed  on 
appeal  only  when  there  is  no  evidence  to 
support  them,  or  they  are  against  the  mani- 
fest weight  of  the  testimony.  Furrer  v. 
Ferris,  145  U.  S.  132,  12  Sup.  Ot  Rep.  821, 

36:  649 
Cited  in  Fisher  v.  Shropshire,  147  U.  S.  146. 
37  L.  ed.  H6,  13  Sup.  Ct.  Kep.  201 — Morgan 
V.  Daniels,  153  U.  S.  124,  88  L.  ed.  658,  14 
Sup.  Ct.  Rep.  772 — Warren  v.  Keep,  155  U. 
S.  267,  39  L.  ed.  145,  15  Sup.  Ct  Rep.  83— 
Davis  V.  Sctiwarts,  165  U.  S.  637,  39  L.  ed. 
293,  15  Sup.  Ct.  Rep.  237 — Beyer  v.  LeFevre, 
186  U.  S.  119,  46  L.  ed.  1082,  22  Sup.  Ct. 
Rep.  765 — Metropolitan  Nat.  Bank  v.  Rogers, 
3  C.  C.  A.  670,  3  U.  S.  App.  406,  63  Fed.  770 
— Warren  v.  Burt,  7  C.  C.  A.  110,  12  U.  S. 
App.  591,  58  Fed.  106 — Gunn  v.  Black,  8 
C.  C.  A.  538,  19  U.  S.  App.  477.  60  Fed.  155 
— ^Paxson  V.  Brown,  10  C.  C.  A.  145,  27  U. 
S.  App.  49,  61  Fed.  883— United  States  v. 
Winona  &  St.  P.  R.  Co.  15  C.  C.  A.  110,  32 
U.  S.  App.  272,  67  Fed.  902 — Walters  v. 
Western  &  A.  R.  Co.  69  Fed.  710 — Moline 
Plow  Co.  V.  Carson,  18  C.  C.  A.  607,  36  U. 
S.  App.  449,  72  Fed.  389 — Stuart  v.  Hayden, 
18  C.  C.  A.  623,  36  U.  S.  App.  462,  72  Fed. 
408 — Fitchett  v.  Blows,  20  C.  C.  A.  290,  36 
U.  S.  App.  597,  74  Fed.  61 — Cheney  v.  Bil- 
by,  20  C.  C.  A.  300,  36  U.  8.  App.  720,  74 
Fed.  60 — McKinley  v.  Williams,  20  C.  C.  A 
320.  36  U.  S.  App.  749,  74  Fed.  102 — Snider 
V.  Dobson,  21  C.  C.  A.  77,  40  U.  S.  App.  Ill, 
74  Fed.  758 — Ottenberg  v.  Comer,  84  L.R.A. 
622,  22  C.  C.  A.  165,  40  U.  S.  App.  320,  76 
tVd.  266 — Denver  &  R.  O,  R.  Co.  v.  RIstine, 
23  C.  C.  A.  14,  40  U.  S.  App.  579,  77  Fed. 
59 — Bosworth  v.  Hook,  23  C.  C.  A.  405,  46 
TJ.  S.  App.  598,  77  Fed.  687 — Farmers'  Loan 
&  T.  Co.  V.  McClure,  24  C.  C.  A.  65,  49  tJ. 
S.  App.  43,  78  Fed.  210 — Mercantile  Trust 
Co.  V.  Farmers'  Loan  &  T.  Co.  26  C.  C.  A. 
388,  49  U.  S.  App.  462,  81  Fed.  259— Mann 
V.  Keene  Guaranty  Sav.  Bank,  29  C.  C.  A. 
549,  57  U.  S.  App.  634,  86  Fed.  63— United 
States  Trust  Co.  v.  Mercantile  Trust  Co.  31 
C.  C.  A.  440,  69  U.  S.  App.  330,  88  Fed.  163 
— Lake  Brie  k  W.  R.  Co.  v.  Fremont,  34  C. 
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C.  A.  635,  92  Fed.  731 — North  American  Ex- 
ploration Co.  V.  Adams,  104  Fed.  408 — West- 
ern U.  Teleg.  Co.  v.  American  Bell  Teleph. 
Co.  105  Fed.  686 — Sanders  v.  Bluefleld  Wa- 
terworks &  Improv.  Co.  45  C.  C.  A.  4 SO,  lOH 
Fed.  592 — National  Hollow  Brake-Beam  Co. 
y.  Interchangeable  Brake-Beam  Co.  45  C.  C. 
A.  567.  106  Fed.  717 — ^The  Anaces,  45  C.  C. 
A.  597.  106  Fed.  743 — James  v.  Germanla 
Iron  Co,  46  C.  C.  A.  481,  107  Fed.  602— 
Thallmann  v.  Thomas,  49  C.  C.  A.  323,  111 
Fed.  283 — Kinloch  Teleph.  Co.  v.  Western 
Electric  Co.  61  C.  C.  A.  376,  113  Fed.  660— 
Steams-Roger  Mfg.  Co.  y.  Brown,  62  C.  C. 
A.  668.  114  Fed.  943— Llllenthrfl  y.  McCor- 
mlck,  54  C.  C.  A.  483,  117  Fed.  97— Chaun- 
cey  y.  Dyke  Bros.  65  C.  C.  A.  599,  119  Fed. 
21 — Pollock  y.  Jones,  61  C.  C.  A.  559,  124 
Fed.  167 — Manhattan  L.  Ins.  Co.  y.  Wright, 
61  C.  C.  A.  144,  126  Fed.  88 — Buckingham 
y.  Estes,  63  C.  C.  A.  23,  128  Fed.  587 — Pau- 
lus  y.  M.  M.  Buck  Mfg.  Co.  64  C.  .C.  A.  165. 
129  Fed.  597 — Barton  Bros.  y.  Texas  Prod- 
uce Co.  69  C.  C.  A.  183,  136  Fed.  357 — Mee- 
han  y.  Nelson,  70  C.  C.  A.  171,  137  Fed.  737 
— Haller  y.  Clark,  21  D.  C.  135— York  v. 
Tyler,  21  D.  C.  273 — Richardson  y.  Van  Au- 
ken,  5  App.  D.  C.  213 — Hisey  y.  Peters,  0 
App.  D.  C.  72 — Qrafton  y.  Paine,  7  App.  D. 
C.  266 — Wells.  F.  &  Co's  Express  y.  Walker, 
9  N.  M.  203,  60  Pac.  923. 

4923.  Where  a  cause  is  referred  to  a  mas- 
ter to  take  the  testimony  and  report  his 
finding  of  fact  and  conclusions  of  law,  and 
the  court  below  concurs  in  his  findings  and 
conclusions,  they  are  to  be  taken  as  pre- 
sumptively correct;  and  unless  there  is 
some  obvious  error  or  serious  mistake  there- 
in, the  decree  should  be  permitted  to  stand. 
Crawford  v.  Neal,  144  U.  8.  585,  12  Sup. 
Ct.  Rep.  759,  36:552 

Cited  in  Furrer  y.  Ferris,  146  U.  S.  134.  36  L. 
ed.  651,  12  Sup.  Ct.  Rep.  821 — Oterl  y.  Seal- 
so,  146  U.  S.  690,  36  L.  ed.  828.  12  Sup 
Ct  Rep.  895 — Fisher  y.  Shropshire,  147  U.  S. 
146,  37  L.  ed.  116,  13  Sup.  Ct.  Rep.  201— 
Morgan  v.  Daniels.  153  U.  S.  124,  38  L.  ed. 
668,  14  Sup.  Ct.  Rep.  772 — Warren  y.  Keep, 
155  U.  S.  267,  39  L.  ed.  145,  15  Sup.  Ct  Rep. 
83 — Davis  v.  Schwartz,  165  U.  S.  637,  39  L. 
ed.  293.  16  Sup.  Ct.  Rep.  237 — Metropolitan 
Nat.  Bank  v.  Rogers.  3  C.  C.  A.  670,  3 
U.  S.  App.  406,  53  Fed.  770— Standard  Cart- 
ridge  Co.  v.  Peters  Cartridge  Co.  69  Fed.  410 
— ^^Valters  v.  Western  &  A.  R.  Co.  69  Fed. 
710 — Moline  Plow  Co.  v.  Carson,  18  C.  C. 
A.  607,  36  U.  S.  App.  449,  72  Fed.  389— 
Ottenberg  v.  Comer,  34  L.R.A.  622.  22  C.  C. 
A.  165,  40  U.  S.  App.  320,  76  Fed.  266— 
Denyer  &  R.  O.  R.  Co.  v.  Rlstine,  23  C.  C.  A. 
14,  40  U.  S.  App.  579,  77  Fed.  59— Bosworth 
v.  Hook.  23  C.  C.  A.  405,  46  U.  S.  App.  598. 
77  Fed.  687— KunsemiUer  y.  Hill,  29  C.  C. 
A.  660,  57  U.  S.  App.  523,  86  Fed.  200— 
Tug  River  Coal  &  Salt  Co.  v.  Brigel,  30  C.  C. 
A.  420,  58  U.  S.  App.  320.  86  Fed.  823— 
United  States  Trust  Co.  v.  Mercantile  Trust 
Co.  31  C.  C.  A.  440,  59  U.  S.  App.  330, 
88  Fed.  153 — Ruhleoder  v.  Ctiesapeake,  O.  & 
S.  W.  R.  Co.  33  C.  C.  A.  301,  62  U.  S  App. 
1,  91  Fed.  7— Lake  Krie  &  W.  R.  Co.  v.  Fre- 
mont, 34  C.  C.  A.  635,  92  Fed.  731— Western 
U.  Teleg.  Co.  v.  American  Bell  Teleph.  Co.  105 
Fed.  686— LI  Hen  thai  v.  McCormlck,  54  C.  C. 
A.  483,  117  Fed.  97 — Chauncey  v.  Dyke  Bros. 
55  C.  C.  A.  599,  119  Fed.  21— Last  Chance 
Min.  Co.  y.  Bunker  Hill  &  S.  Mln.  &  Con- 
centrating Co.  66  C.  C.  A.  308,  131  B^d.  5S^< 
— Meehan  v.  Nelson,  70  C.  C.  A.  171,  137 
Fed,  737— Haller   v.   Clark,  21   D.   C.   135— 


York  y.  Tyler,  21  D.  C.  273— Richardson 
y.  Van  Auken,  6  App.  D.  C.  213 — Hisey  v. 
Peters,  6  App.  D.  C.  72 — Grafton  y.  Paine. 
7  App*.  D.  C.  266 — ^Wells.  F.  &  Cos  Express 
y.  Walker,  9  N.  M.  203,  50  Pac.  923 — Cann 
v.  Cann.  40  W.  Va.  162,  20  S.  B.  910. 

4924.  Where  the  question  is  one  of  pre- 
ponderance of  testimony  alone,  and  it  can- 
not be  said  there  is  no  evidence  in  the  case 
to  support  the  finding  of  a  referee,  after 
three  judgments  of  affirmance  in  the  court 
below,  the  Supreme  Court  will  not  reverse 
Melendy  v.  Rice,  94  U.  S.  796,  24:  143 

4925.  The  disputed  facts  involved  in  con- 
current findings  of  a  master  and  both  the 
circuit  court  and  the  circuit  court  of  ap- 
peals that  a  society  had  not  been  dissolved, 
either  by  the  consent  of  its  members  or  by 
the  abandonment  of  the  purpose  for  which 
it  was  founded,  Avill  not  be  reviewed  bv 
the  Supreme  Court  of  the  United  States. 
Schwartz  v.  Duss,  187  U.  S.  8,  23  Sup.  Ct. 
Rep.  4,  47:  53 

4926.  A  case  tried  in  a  circuit  court  by 
a  referee,  in  a  state  where  such  a  practice 
exists,  cannot  be  considered  by  this  court 
unless  the  facts  found  by  the  referee,  when 
confirmed  by  the  court,  are  treated  as  a 
finding  of  the  court.  In  that  way  alone  can 
it  with  propriety  be  said  that  the  facts 
have  been  determined  judicially  by  the 
court,  so  as  to  be  made  the  foundation  of 
a  review  here  of  the  questions  of  law  prop- 
erly raised  on  them  in  the  record.  Boogher 
v.  New  York  L.  Ins.  CJo.  103  U.  S.  90. 

26:  310 

Difftiriffuished  in  Diets  v.  Lymer,   11  C.  C.  A. 
410,  27   n.   S.  App.  415,  68  Fed.   758. 

Cited  In  Dundee  Mortg.  k  Trust  Invest.  Co.  v. 
Hughes.  124  U.  S.  160.81  L.  ed.  360,  8  Sop.  Ct. 
Rep.  377 — Sblpman  v.  StraitsvlIIe  Cent  Mln 
Co.  158  U.  S.  361,  39  L.  ed.  1016,  15  Sap.  Ct. 
Rep.  886 — St.  Louis  v.  Western  U.  Teleg.  Co. 
100  U.  S.  391,  41  L.  ed.  1046.  17  Sup.  Ct. 
Rpp.  608 — Merrill  v.  Flojd,  2  C.  C.  A.  60,  6 
U.  S.  App.  00,  50  Fed.  850 — Nolan  v.  Colora- 
do Cent.  Consol.  Mln.  Co.  12  C.  C.  A.  589, 
27  U.  S.  App.  427,  63  Fed.  934— HamUtoa 
County  v.  Sherwood,  11  C.  C.  A.  509,  27  U. 
S.  App.  458,  64  Fed.  105 — Steel  v.  Lord, 
35  C.  C.  A.  556,  93  Fed.  729 — American 
Sales  Book  Co.  v.  Bullivant,  54  C.  C.  A.  292, 
117  Fed.  260. 

As  to  damages. 

4927.  The  master's  finding:  as  to  damages, 
which  is  concurred  in  by  the  court  below, 
in  the  absence  of  obvious  error  or  mis- 
take, must  be  permitted  to  stand.  Warren 
V.  Keep,  156  U.  S.  265,  15  Sup.  Ct.  Rep. 
83,  39:  144 
Cited  in  The  Providence,  38  C.  C.  A.  672,  98 

Fed.  135 — The  Columbian,  41  C.  C.  A.  154. 
100  Fed.  996 — Lillenthal  v.  McCormlck.  54 
C.  C.  A.  483,  117  Fed.  97 — Last  Chance  Min. 
Co.  y.  Bunker  Hill  &  S.  Min.  &  Concentrating 
Co.  66  C.  C.  A.  808,  131  Fed.  588— Meehan 
v.  Nelson,  70  C.  C.  A.  171,  137  Fed.  737. 

As  to  Indians. 

4928.  The  finding  of  a  special  examiner 
as  to  the  fact  of  membership  in  an  Indian 
tribe,  which  has  been  adopted  by  the  two 
lower  courts,  will  not  be  disturbed  by  th« 
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Federal  Supreme  Court,  where  not  plainly 
erroneous.  Hy-Yu-Tse-Mil-Kin  v.  Smith,  194 
U.  S.  401,  24  Sup.  Ct.  Rep.  676,        48:  1039 

Aliens;   deportation. 

4929.  Where  an  order  of  a  United  States 
Commissioner  that  a  Chinese  immigrant  be 
deported  is  affirmed  by  the  district  court, 
the  facts  will  not  be  re-examined  on  ap- 
peal. Chin  Bak  Kan  v.  United  States,  186 
U.  S.  193.  22  Sup.  a.  Rep.  891,  46:1121 
Cited  In  Ah  How  ▼.  United  States,  198  U.  8. 

75,  48  L.  ed.  622,  24  Sup.  Ct.  Rep.  367— Tom 
Hong  V.  United  States,  193  U.  S.  522,  48  L.  ed. 
774.  24  Sup.  Ct.  Rep.  617 — United  States  v. 
Jock  Coe,  196  U.  S.  630,  49  L.  ed.  629,  25  Sup. 
Ct.  Rop.  794 — Ah  Sou  v.  United  States,  200  U. 
8.  612,  50  L.  ed.  619,  26  Sup.  Ct.  Rep.  752 
— United  States  v.  Lue  Yee,  124  Fed.  304— 
Re  Ong  Lung,  126  Fed.  814 — Ark  Foo  ▼. 
United  States,  63  C.  C.  A.  252,  128  Fed.  700 
— Tsoi  Yli  V.  United  States,  64  C.  C.  A. 
155,  129  Fed.  587— United  States  v.  Fah 
Chung,  132  Fed.  112 — Mar  Sing  y.  United 
States,  70  C.  C.  A.  215.  137  Fed.  877— 
Re   Grant,    143   Fed.   663. 

4930.  A  re -examination  of  the  facts  bear- 
ing upon  the  question  whether  a  Chinese 
person  is  unlawfully  in  the  United  States, 
which  was  decided  in  the  affirmative  by  a 
United  States  commissioner  and  by  a  judge 
of  the  district  court  on  appeal  from  the 
commissioner's  decision,  will  not  be  entered 
upon  by  the  Supreme  Court  on  appeal,  al- 
though such  appeal  was  taken  under  the 
act  of  March  3,  1891,  §  5,  on  the  ground 
that  the  construction  of  a  treaty  with  China 
was  drawn  in  question,  and  the  Supreme 
Court  has,  therefore,  jurisdiction  to  dispose 
of  the  entire  case.  Chin  Bak  Kan  v.  United 
States,  186  U.  S.   193,  22  Sup.  a.  891, 

46: 1121 

Chin  Ying  v.  United  States,  186  U.  S.  202, 

22  Sup.  Ct.  895,  46:  1126 

5.  Concurrence  of  Ttoo  or  More  Courts 

in  Finding, 

Concurrence  in  Finding  by  Master  or  Ref- 
eree, see  supra,  VIII.  1,  4,  b. 

In  Findings  by  Interstate  Commerce  Com- 
mission, see  supra,  4907,  4908. 

Conclusiveness  on  Certiorari,  see  Certiorari, 
53. 

See  also  supra,  4770. 

4931.  The  conclusion  reached  by  two 
courts  of  concurrent  jurisdiction  on  a  ques- 
tion of  fact  will  not  be  disturbed  unless 
Hearly  erroneous.  Baker  v.  Cummings,  169 
U.  S.  189,  18  Sup.  Ct.  Rep.  369,  42:  711 
Cited  in  The  Carib  Prince  (Wuppcrmann  v.  The 

Carlb  Prince)  170  U.  S.  658,  42  L.  ed.  1185, 
18  Sup.  Ct.  Rep.  753 — Towson  v.  Moore,  178 
U.  8.  25,  43  L.  ed.  601,  19  Sup.  Ct.  Rep. 
332— Illinois  V.  Illinois  C.  R.  Co.  184  U.  S. 
98,  46  L.  ed.  440,  22  Sup.  Ct.  Rep.  800. 

4932.  Successive  and  concurrent  decisions 
of  two  courts  in  tlie  same  case,  upon  a  mere 
question  of  fact,  are  not  to  be  reversed  un- 
less clearly  shown  to  be  erroneous.  Towson 
V.  Moore,  173  V.  S.  17,  19  Sup.  Ct.  Rep.  332, 

43:  597 
Cited  in  Smith  v.  Burnett,  178  U.  8.  436,  43 
U.  S.  Dig.-— 43 


L.  ed.  759,  19  Sup.  Ct.  Rep.  442— The  Iro- 
quois, 194  U.  S.  247,  48  L.  ed.  960.  24  Sup. 
Ct.  Rep.  640— Raub  v.  Carpenter,  187  U.  S. 
163,  47  L.  ed.  121,  23  Sup.  Ct.  Rep.  72— 
Hy-Yu-Tse-Mll-Kln  v.  Smith.  104  U.  S.  412, 
48  L.  ed.  1045.  24  Sup.  Ct.  Rep.  676— The 
ProTldence,  88  C.  C.  A.  672,  98  Fed.  135 — 
The  Columbian,  41  C.  C.  A.  154,  100  Fed. 
996 — Last  Chance  Min.  Co.  t.  Bunker  Hill  & 
S.  Min.  &  Concentrating  Co.  66  C.  C.  A.  808, 
131  Fed.  588. 

4933.  The  successive  decisions  of  two 
courts  in  the  same  case,  on  questions  of  fact, 
are  not  to  be  reversed  unless  clearly  shown 
to  be  erroneous.  Smith  v.  Burnett,  173  U. 
S.  430,  19  Sup.  Ct.  Rep.  442,  43:  756 
Brainard  v.  Buck,  184  U.  S.  99,  22  Sup.  Ct. 

Rep.  458,  46:  449 

Cited  in  The  Iroquois,  194  U.  S.  247,  48  L.  ed. 
960,  24  Sup.  Ct.  Rep.  640— Hy-Yu-Tse-Mil- 
Kin  V.  Smith,  194  U.  S.  412,  48  L.  ed.  1045, 
24  Sup.  Ct.  Rep.  676 — Last-Chance  Min.  Co. 
V.  Bunker  Hill  k  S.  Min.  &  Concentrating 
Co.  66  C.  C.  A.  808,  131  Fed.  588. 

4934.  It  is  the  settled  doctrine  of  the 
Supreme  Court  that  the  concurrent  decisions 
of  two  courts  upon  a  question  of  fact  will  be 
followed,  unless  shown  to  be'  clearly  er- 
roneous. Brainard  v.  Buck,  184  U.  S.  99, 
22  Sup.  Ct.  Rep.  458,  46:  449 
Cited  in  Busch  v.  Jones,  184  U.  S.  604,  46  L. 

ed.  711,  22  Sup.  Ct.  Rep.  511 — Hy-Yu-Tse- 
Mll-Kln  V.  Smith,  194  U.  S.  412,  48  L.  ed. 
1045,  24  Sup.  Ct.  Rep. -676. 

4935.  On  an  appeal  on  questions  of  fact 
only,  where  two  courts  have  found  against 
the  appellants,  every  presumption  is  in 
favor  of  the  decrees  below.  This  court  will 
not  reverse  such  a  decree  on  the  credibility 
or  number  of  witnesses.  The  Sabine  v.  The 
Richmond   (The  Richmond)    103  U.  S.  540, 

26:  313 
The  Eliza  Hancox  v.  Langdon,  154  U.  S.  618, 
Appx.  and  14  Sup.  Ct.  Rep.  1201,  23:  214 
Cited  in  Compania  de  Navigaclon  v.  Brauer, 
168  U.  S.  123,  42  L.  ed.  406,  18  Sup.  Ct. 
Rep.  12 — Smith  v.  Burnett,  173  U.  S.  436, 
43  L.  ed.  759,  19  Sup.  Ct.  Rep.  442 — ^The 
Iroquois,  194  U.  8.  247,  48  L.  ed.  960,  24 
Sup.  Ct.  Rep.  640— The  S.  S.  Wllhelm,  8  C. 
C.  A.  73,  16  U.  S.  App.  356,  59  Fed.  170— 
Last  Chance  Min.  Co.  v.  Bunker  Hill  &  S. 
Min  &  Concentrating  Co.  66  C.  C.  A.  308, 
131  Fed.  588. 

4936.  Ultimate  facts  found  by  the  circuit 
court,  and  also  by  the  circuit  court  of  ap- 
peals, to  be  established  by  the  evidence,  will 
be  accepted  by  the  Supreme  Court  of  the 
United  States  unless  they  clearly  appear  to 
be  wrong.  Stuart  v.  Hayden,  169  U.  S.  1, 
i8  Sup.  Ct.  Rep.  274,  42:  639, 1204 
Cited  in   Baker  v.   Cummings,   169  U.   S.   198, 

42  L.  ed.  716,  18  Sup.  Ct.  Rep.  867 — 
The  Carib  Prince  (Wuppermann  v.  The  Carib 
Prince)  170  U.  S.  658,  42  L.  ed.  1185,  18 
Sup.  Ct.  Rep.  753 — Towson  v.  Moore,  173 
U.  S.  24,  43  L.  ed.  601,  19  Sup.  Ct.  Rep.  332 
— Illinois  V.  Illinois  C.  R.  Co.  184  U.  S.  98, 
46  L.  cd.  449,  22  Sup.  Ct.  Rep.  300 — ^Beyer 
V.  Le  Fevre,  186  U.  S.  119,  46  L.  ed.  1082, 
22  Sup.  Ct.  Rep.  765 — Shappirio  v.  Goldberg, 
192  IJ.  S.  240,  48  L.  ed.  424,  24  Sup.  Ct.  Rep. 
250 — Ily-Yu-Tse-Mll-Kin  v.  Smith,  194  U.  8. 
412.  48  L.  ed.  1045,  24  Sup.  Ct.  Rep.  676 — 
Whitney  y.  Olsen,  47  C.  C.  A.  335,  108  Fe<l. 
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296— Jacobsen  v.  Lewis  Klondike  Expedition 
Co.  50  C.   C.   A.   126,   112  Fed.  78. 

4937.  While  the  Supreme  Court  of  the 
I'nited  States  will  ordinarily  accept  the  con- 
current conclusions  of  the  trial  and  appel- 
late courts,  it  has  the  right  and  duty  to  ex- 
amine the  record,  and,  if  it  finds  that  the 
conclusions  are  wholly  unwarranted  hy  the 
testimony,  it  will  set  aside  the  verdict  or 
report  and  direct  a  re-examination.  Bever 
V.  Fevre,  186  U.  S.  114,  22  Sup.  Ct.  Rep.  765, 

46:  1080 

Cited  In  De  la  Rama  v.  De  la  Rama,  201  U.  S. 

:W0.  ZiO  L.  ed.  768.   26  Sup.  Ct.  Rep.  485— 

I  •     hor  V.   Sperl,   94   Minn.   428,   103   N.   VV. 

4938.  The  Supreme  Court  of  the  United 
States  cannot  review  the  judgment  of  the 
circuit  court  affirming  a  judgment  of  the 
district  court  in  an  action  at  law  which 
was  not  tried  in  the  district  court  hy  a 
jury  or  on  an  agreed  statement  of  facts. 
Rogers  v.  United  States,  141  U.  S.  518,  12 
SuT>.  Ct.  Rep.  01,  35:  853 
died  In  Meni!"   v.  Floyd,  2  C.  C.  A.  50.  5  U 

S.  App.  90.  ■*•:>  Fed.  850 — Rush  v.  Ne.vinan. 
7  C.  C.  A.  i:iS.  12  U.  S.  App.  035,  58  Fod. 
160 — American  Sales  Book  Co.  v.  BulUvant. 
54  C.  C.  A.  292,  117  Fed.  260. 

4939.  Tlie  Supreme  Court  of  the  United 
States  is  bound  by  the  findings  of  the  N^w 
York  supreme  court  and  court  of  appeals 
that  tlie  property  of  Cornell  University  ex- 
ceeded $3,000,000.  Cornell  University  v. 
Fiske,  136  U.  S.  152,  10  Sup.  Ct.  Rep.  775, 

34:  427 

4940.  A  concurrent  finding  of  the  two 
lower  courts  on  a  question  of  fact  on  which 
a  conclusion  of  fraud  is  rested  will  be  dis- 
regarded by  the  Supreme  Court  of  the 
United  states,  on  appeal,  where  such  find- 
ing is  without  any  support  in  the  evidence, 
and  rests  upon  a  mistaken  assumption. 
Darlington  v.  Turner,  202  U.  S.  195,  26  Sup. 
Ct.  Rep.  630,  50:  992 

4941.  The  concurrent  findings  of  the  two 
lower  courts  that  a  patentee  of  lands  con- 
veyed to*  him  by  the  entry  men  immediately 
after  entry  under  the  pre-emption  laws  was 
not  guilty  of  fraud  in  acquirng  the  title,  so 
as  to  permit  the  United  States  to  maintain 
an  action  to  set  aside  the  patents,  will  not 
be  disturbed  by  the  Federal  Supreme  Court, 
where  the  suit  was  begun  forty  years  after 
the  alleged  fraud,  when  the  property  had 
passed  into  the  possession  of  the  receiver  of 
the  patentee,  appointed  at  the  instance  of 
his  creditors,  and  the  testimony  of  those 
of  the  still  living  pre-emptors  who  were 
called  to  testify  on  the  question  of  fraud 
was  conflicting.  United  States  v.  Stinson, 
197  U.  S.  200,  25   Sup.  Ct.  Rep.  426, 

49:  724 
Cited  in  United  States  v.  Clark,  200  U.  S.  608, 
50  L.   ed.  616,   26   Sup.  Ct.  Rep.   340. 

4942.  The  concurrent  findings  of  the  two 
lower  courts  that  a  purchaser  of  timber 
Wnds  had  no  actual  knowledge  or  notice  of 
the  original  frauds  of  the  entrymen  will  be 
fidopted  by  the  Supreme  Court  of  the  United 


States,  on  appeal,  unless  clear! v  erroneons. 
United  States  v.  Clark,  200  U."^  S.  601,  26 
Sup.  Ct.  Rep.  340,  50:  613 

4943.  A  judgment  of  the  supreme  court 
of  Nebra.ska,  afTirming  the  decision  of  a 
lower  court  as  to  the  existence  of  land  that 
could  be  cultivated,  or  that  bore  trees  of 
value,  or  grass  sullieient  for  grazing  pur- 
poses, in  front  or  outside  of  the  meandered 
line  of  a  lot,  at  the  time  of  its  p)ircha.He  by 
the  plaintiff  in  error  from  the  United  States, 
will  not  be  disturbed  by  this  court  unless 
the  error  is  cleiir.  No  less  stringent  rule 
should  be  applied  than  that  which  formerly 
governed  in  admiralty  appeals,  when  two 
courts  had  found  the  same  way  on  a  ques- 
tion of  fact.  Lammers  v.  Nissen,  154  U.  S. 
650,  Appx.  and  14  Sup.  Ct.  Rep.  1189. 

25  :582 

4944.  The  concurrent  findings  of  the  two 
lower  courts  that  piers,  docks,  and  wharves 
?rccted  in  Lake  Michigan  hy  a  railroad  com 
;)any  by  virtue  of  its  riparian  proprietor- 
ship do  not  extend  into  the  lake  beyond  the 
point  of  practical  navigability  will  not  be 
disturbed  unless  clearlv  in  conflict  with  the 
evidence.  Illinois  ex  rel.  Hunt.  v.  Illinois  C. 
R.  Co.  184  U.  S.  77,  22  Sup.  Ct.  Rep.  300. 

46:  440 

In  equity. 

On    Error   to    State    Court,    see   supra, 
2208. 

4945.  Where  the  finding  of  the  district 
court  upon  a  mere  qjicstion  of  fact  iu  an 
equity  cas?e  was  afliinied  by  the  circuit  court 
on  appeal,  the  United  States  Supreuie  Court 
will  not  reverse  such  finding,  unless  the  er- 
ror is  clear.  Dravo  v.  Fabel.  132  I'.  S.  487, 
10  Sup.  Ct.  Rep.  170,  33:  421 
Cited  In  Stuart  v.  Hayden.  160  II.  S.  14.  42  L. 

ed.  043.  18  Sup.  Ct.  Rep.  274 — Towson  v. 
Moore,  173  U.  8.  24,  43  L.  ed.  600,  10  Sap. 
Ct  Rep.  332— Hardina:  v.  <;iddlnss,  19  C.  C. 
A.  r>ll.  34  U.  S.  App.  642,  73  Fed.  338— 
Schwartz  v.  Duss,  43  C.  C.  A.  328,  103  Fed. 
565. 

In  admiralty. 

See  also  supra,  4103. 

4946.  The  supreme  court  will  not  reverse 
the  judgment  of  the  district  court  in  ad- 
miraltv.  when  attirmcd  bv  the  circuit  court, 
except  in  a  clear  crsc  of  mistake  in  the 
court  below.    Walsh  v.  Rogers.  13  How.  28o. 

14:  147 
Cited  In  The  Crrnce  (Jlrdler  (Lockwood  v.  The 
Grace  CirdlciM  7  Wa  I.  204,  10  I.,  ed.  117- 
The  .lunlatA  <  rnltod  States  v.  Tho  Juniata) 
93  U.  S.  330,  23  L.  ed.  930— The  Oregon. 
5  C.  C.  A.  235,  6  U.  S.  App.  581,  55  Fed. 
673. 

4947.  Concurrent  decisions  of  the  courts 
below  on  a  question  of  fact  in  an  admiralty 
case  will  be  followed  unless  clearly  shown 
to  be  erroneous,  (^ompania  de  Navigacion 
la  Flecha  v.  Brauer,  168  U.  S.  104,  18  Sup. 
Ct.  Rep.  12,  42:  398 
Cited  In  Stuart  v.  llayden.  169  U.  S,  14,  42  L. 

ed.  043.  18  Sup.  rt.  Kep.  274 — The  Carib 
Prince  ( Wi'pnormnnn  v.  The  Carib  Prince) 
;70  y.  S.  V.o8,  ^2  |y,  ca.  1185,  18  Sap.  Ct. 
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Rep.  75a— Illinois  T.  Illinois  C.  R.  Co.  184 
U.  S.  08,  46  L.  ed.  449,  22  Sop.  Ct.  Rep.  300 
—Whitney  v.  Olsen.  47  C.  C.  A.  335,  108  Fed. 
296 — Jacobsen  v.  Lewis  Klondike  Expedition 
Co.  50  C.  C.  A.   126,   112  Fed.  78. 

4948.  In  cases  of  collision,  where  the  dis- 
trict and  circuit  courts  concur  in  opinion 
on  the  facts,  and  there  is  testimony  sup- 
porting their  decision,  the  Supreme  Court 
will  not  reverse.  The  Hypodame  v.  Chapin 
(The  Hypodame)  6  Wall.  216,  18:  794 
Cited  in  The  Sabine  y.  The  Richmond  (The  Sn- 

blne  y.  The  Richmond)  103  U.  S.  543,  26 
L.  ed.  461. 

4949.  In  a  case  of  collision,  the  Supreme 
Court  will  not  reverse  the  concurrent  de- 
crees of  the  lower  courts  as  to  the  weight 
and  effect  of  conflicting  evidence,  where 
error  and  injustice  are  not  apparent.  United 
States  V.  The  Juniata  (The  Juniata)  93  U. 
S.  337,  23:  930 

4950.  In  collision  cases  a  finding  of  facts 
by  the  district  court,  if  concurred  in  by  the 
circuit  court,  is  entitled  to  so  much  weight 
in  the  supreme  court  that  it  will  be  pre- 
sumed correct.  Before  such  decision  will 
be  disturbed  it  must  manifestly  appear 
that  it  was  wrong.  The  Quickstep  v.  Byrne 
{The  Quickstep)  9  Wall.  665,  19:  767 
Cited  In  The  Ariadne  (Pentz  v.  The  Ariadne) 

13  Wall.  479,  20  L.  ed.  543— The  S.  S.  Wll- 
helm,  8  C.  C.  A.  73,  16  U.  S.  App.  356,  50 
Fed.  170 — Wllder's  S.  S.  Co.  v.  Low,  50 
C.  C.  A.  477,  112  Fed.  165. 

4950a.  Whether  the  circumstance  that 
there  was  no  lookout  at  the  bow  of  the 
vessel  when  the  collision  occurred  was  a 
contributing  fault,  is  a  question  of  fact, 
after  being  found  twice  in  the  same  way, 
which  will  not  be  disturbed  on  appeal. 
Rogers  y.  The  S.  B.  Wheeler  (The  S.  B. 
\Vhceler)   20  Wall.  385,  22:385 

Cited  in  Tlie  Kalllsto,  2  Hughes,  144,  Fed.  Cas. 

No.  7,600. 

4961,  When  both  the  lower  courts  have 
agreed  in  their  estimate  of  the  damages  for 
a  I'ollision.  the  supreme  court  will  not  set 
aside  their  conclusions  without  satisfactory 
evidence  that  they  were  mistaken.  The 
Commerce   v.   Woodland,   16   Wall.   33, 

21 :  465 

4952.  A  finding  as  to  the  amount  of  neces- 
'•ary  expenses  of  caring  for  a  vessel,  in- 
fiirred  by  the  owner  while  it  was  in  the 
nominal  possession  of  the  collector  of  a 
port  under  seizure  for  duties,  although  the 
amount  seems  large,  will  not  be  disturbed 
when  it  has  been  affirmed  by  the  district 
court  and  the  court  of  appeals.  The  Con- 
queror, 166  U.  S.  110,  17  Sup.  Ct.  Rep. 
MO.  41 :  937 
Cited  in   Compania  de  Navlfraelon   v.    Brauer, 

168  U.  8.  123,  42  L.  ed.  406,  18  Sup.  Ct.  Rep. 
12— Re  Scott,  99  Fed.  407. 

4953.  Whether  sea  damage  was  caused 
by  the  fault  of  the  master  or  of  the  ship 
is  a  question  of  fact  which  this  court  will 
not  review  after  the  concurrent  finding  of 
two  courts.  Clifton  v.  Sheldon  (The  Water 
Witch)  1  Black,  494.  17:  155 
Cittd  tai  The  Grace  Oirdler  (Lockwood  v.  The 


Grace  Grldler)  7  Wall.  204.  19  L.  ed.  117— 
The  Juniata  (United  States  v.  The  Juniata) 
93  U.  S.  339.  23  L.  ed.  931— Ayer  v.  The 
Glaucus,  4  Cliff,  168.  Fed.  Cas.  No.  683 — 
The  Quickstep,  2  Biss,  292,  Fed.  Caa  No. 
11,509 — The  Oregon,  5  C.  C.  A.  286,  6  U.  8. 
App.  581,  65  Fed.  673. 

4954.  The  concurring  decisions  of  the  two 
lower  courts  that  the  master  of  a  sailing 
vessel  bound  for  San  Francisco  was  bound 
to  put  into  an  intermediate  port  for  surgical 
attendance  for  a  seaman  who,  while  in  the 
discharge  of  his  duties,  had  fractured  two 
ribs  and  his  right  leg  in  a  fall  from  the 
main  yard  to  the  deck,  while  the  vessel  was 
rounding  Cape  Horn,  will  not  be  disturbed 
by  the  federal  supreme  court,  where  the 
ship  was  about  1,500  miles  from  Valparaiso 
when  the  accident  happened,  and,  with 
favorable  winds,  could  have  reached  that 
port  in  fourteen  days,  without  causing  a 
delay  to  the  voyage  of  more  than  five  or 
six  days.  The  Iroquois,  194  U.  S.  240,  24 
Sup.  Ct.  Rep.  640,  48:  955 
Cited  in  The   Germanic    (Oceanic   Steam  Nav. 

Co.  V.  Altken)  196  U.  S.  595.  49  L.  ed.  618, 
25  Sup.  Ct.  Rep.  317 — Last  Chance  Min.  Co. 
V.  Bunker  Hill  &  S.  Min.  &  Concentrating 
Co.  66  C.  C.  A.  308,  131  Fed  588. 

4955.  The  concurrent  decisions  of  the  two 
lower  courts  that  a  ship  was  unseaworthy 
at  the  commencement  of  a  voyage  will  be 
accepted  by  the  Supreme  Court  of  the 
United  States,  if  there  is  no  adequate 
ground  to  conclude  that  the  finding  was 
erroneous.  International  Nav.  Go.  v.  Farr 
&  B.  Mfg.  Co.  181  U.  S.  218,  21  Sup.  Ct. 
Rep.  591,  45:830 
Cited  in  The  Wildcroft  (W.  J.  McCahan  Sugar 

Ref.  Co.  V.  The  Wildcroft)  201  U.  8.  886,  60 
L.  ed.  796,  26  Sup.  Ct  Rep.  467. 

4956.  A  finding  that  a  vessel  was  unsea- 
worthy at  the  commencement  of  a  voyage 
by  reason  of  the  defective  condition  of  a 
rivet  in  a  water  tank  must  be  accepted  as 
correct  after  the  concurrent  decisions  of 
two  courts  to  that  effect,  if  it  does  not 
clearly  appear  that  they  have  erred.  Wup- 
permann  v.  The  Carib  Prince  (The  Carib 
Prince)    170   U.   S.   655,   18   Sup.   Ct.   Rep. 

753,  42:1181 

Cited  in  Workman  v.  New  York,  179  U.  S.  555, 

45  L.  ed.  318.  21  Sup.  Ct.  Rep.  212 — Inter- 
national Nav.  Co.  V.  Farr  &  B.  Mfg.  Co.  181 
U.  S.  224,  45  L  .ed.  833,  21  Sup.  Ct.  Rep.  591 
— Illinois  V.  Illinois  C.  R.  Co.  184  U.  S.  98, 

46  L.  ed.  449,  22  Sup.  Ct.  Rep.  300 — Brain- 
ard  V.  Buck.  184  U.  S.  105,  46  L.  ed.  453, 
22  Sup.  Ct.  Rep.  458— The  Wildcroft  (W.  J. 
McCahan  Sugar  Ref.  Co.  v.  The  Wildcroft) 
201  tJ.  S.  387,  50  L.  ed.  796,  26  Sup.  Ct. 
Rep.  467 — Whitney  v.  Olsen,  47  C.  C.  A.  335. 
108  Fed.  296 — Jacobsen  v.  Lewis  Klondike 
Expedition  Co.  50  C.  C.  A.  126,  112  Fed.  78— 
Wllder's  S.  S.  Co.  v.  Low,  50  C.  C.  A.  477. 
112  Fed.  165. 

4957.  The  concurrent  findings  of  the  two 
lower  courts  that  a  vessel  was  inspected  at 
the  beginning  of  the  voyage  and  found  to 
be  seaworthy  and  fit  to  carry  the  cargo 
which  she  had  undertaken  to  transport,  will 
ordinarily  not  be  disturbed  by  the  federal 
supreme  court  on  appeal.     W.  J.  McCahan 
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Sugar  Ref.  Co.  v.  The  Wildcroft  (The  Wild- 
croft)   201  U.  S.  378,  26  Sup.  Ct.  Rep.  467. 

50:794 

Territorial  ooiirtB. 

4958.  A  finding  by  the  trial  court  in  a 
proceeding  to  establish  a  tax  lien  upon  rail- 
road property,  as  to  the  number  of  miles  of 
railroad  subject  to  taxation,  when  approved 
by  the  supreme  court  of  the  territory,  is 
conclusive  upon  the  Supreme  Court  of  the 
United  States  as  to  such  fact.  United 
States  Trust  Co.  v.  New  Mexico,  183  U.  S. 
535,  22  Sup.  Ct.  Rep.  172,  46:  315 

4959.  A  judgment  of  the  supreme  court 
of  the  territory  of  Oklahoma,  affirming 
the  judgment  of  the  court  of  first  instance, 
which,  after  hearing  the  evidence,  found  the 
issues  in  a  suit  for  specific  performance  in 
favor  of  the  defendants,  must  be  affirmed 
on  appeal,  where  there  is  evidence  which 
would  sustain  a  finding  in  favor  of  the  de- 
fendants upon  an  issue  in  the  pleadings  as 
to  whether  the  property  covered  by  the 
agreement  had  been  conveyed  to  a  third 
person  for  value  and  without  notice.  Hal- 
sell  V.  Renfrow,  202  U.  8.  287,  26  Sup.  a. 
Rep.  610,  60:  1032 

m.  What  Errors  Warrant   Reversal. 

1,  In  General, 

Presumptions  as  to,  see  supra,  VIII.  d. 

Errors  Waived  or  Cured  Below,  see  supra 
VIII.  k. 

Judgment  on  Attachment  Bond,  see  Attach- 
ment, 70. 

Erroneous  Decision  as  Denial  of  Due  Process, 
see   Constitutional   Law,   667-674. 

Retrospective  Statute  as  to,  see  Statutes, 
577. 

4960.  A  judgment  brought  up  by  writ  of 
error  can  be  reversed  only  for  errors  of 
law  apparent  in  the  recoi-d.  Wadsworth  v. 
Warren,  12  Wall.  307,  20:  402 

4961.  A  decree  will  be  reversed  where 
there  is  nothing  in  the  pleadings  or  evi- 
dence to  support  it.  Connecticut  Mut.  L. 
Ins.  Co.  V.  Scammon,  117  U.  S.  634,  6  Sup. 
Ct.  Rep.  889,  29:  1007 

4962.  Where  the  only  exception  in  the 
bill  of  exceptions  is  not  well  taken,  the 
judgment  will  be  affirmed.  Morris  v. 
Shriner,  131  U.  S.  Appx.  10  Sup.  Ct.  Rep. 
378,  19:  303 
Boesch  V.  Graff,  133  U.  S.  697,  33:  787 
Cited  in  Iron  K.  ▼.  Toledo,  D.  k.  B.  R.  Co.  10 

C.  C.  A.  322,  18  U.  S.  App.  479,  62  Fed.  169 
— McT^eod  V.  New  Albany,  13  C.  C.  A.  629, 
24  U.  S.   App.  601,  66  Fed.  882. 

4963.  The  general  rule  is  that  for  such 
irregularities  as  do  not  prejudice  a  party, 
he  has  no  cause  of  complaint  and  can  take 
no  exception.  Agnew  v.  United  States,  165 
U.  S.  36,  17  {^up.  Ct.  Rep.  235,  •  41:624 
Cited  In  Gardes  v.  United  States,  30  C.  C.  A. 

604,  58  U.  S.  App.  219,  87  Fed.  180— Gallot 
V.  United   BUtes,  81  C.   C  A.  49,  68  U.  S. 


App.  243,  87  Fed.  451— United  States  t.  Colh 
ban,  127  Fed.  715. 

4964.  Mere  technical  errors  in  the  circuit 
court,  not  injuriously  affecting  the  rights 
of  the  parties,  do  not  present  sufficient 
ground  for  reversing  the  judgment  in  the 
supreme  court.  The  Wanata  v.  Averv  (The 
Wanata)  95  U.  S.  600,  24:  461 

4965.  A  judgment  should  not  be  reversed 
in  a  court  of  error  when  it  is  clear  that  the 
error  did  not  prejudice,  and  could  not  have 
prejudiced,  the  rights  of  the  party  against 
whom  the  ruling  of  the  court  was  made. 
Lancaster  v.  Collins,  115  U.  S.  222,  6  Sup. 
Ct.  Rep.  33,  29:373 
First   Nat.   Bank   v.   Home   Sav.    Bank.  21 

Wall.   294,  22:562 

Ogdensburg  &  L.  C.  R.  Co.  v.  Pratt,  22  Wall. 
123,  22:827 

Cited  in  McLemore  v.  Lonlsiana  State  Bank,  91 
U.  S.  28,  23  L.  ed.  196— Mobile  k  M.  B.  Go. 
V.   Jurey,    111    U.    S.   593,   28  L.  ed.  531.  4 
Sup.  Ct.  Uep.  566 — West  v.  Camden.  135  T". 
S.  522,  34  L.  ed.  258,  10  Sup.  Ct.  Rep.  83R 
Runkle  v.  Bumham,  153  U.  S.  224,  38  L.  od. 
697,  14  Sup.  Ct.  Rep.  837 — Lasarus  v.  PhHp*. 
156  U.   S.   206,   39   L.   ed.   398,   15   Snp.  C\ 
Rep.  271— United  States  v.  Shaplelsb.  4  C  C. 
A.    248,    12    U.    S.    App.    26,   54    Fed.    137— 
Connecticut  Mut.  L.  Ins.  Co.  v.  McWhIrter.  1?» 
C.  C.  A.  627,  44  U.  8.  App.  492,  73  Fed.  4.'il 
— Cahill  V.  Chicago,  M.  &  St.  P.  R.  Co.  2<» 
C.  C.  A.  188,  46  U.  8.  App,  85,  74  Fed.  289-  - 
Sipes  V.  Seymour,  22  C.  C.  A.  92,  40  U.  S 
App.  185,  76  Fed.  118— New  York.  N.  H.  A 
H.  R.  Co.  V.  O'Leary,  35  C.   C.  A.  567.  93 
Fed.  741— Louisville  &  N.   R.   Co.  v.  White. 
40  C.  C.  A.  350,  100  Fed.  243— Missouri.  K 
&  T.  R.  Co.  V.   Byrne,  40  C.  C.  A.  409.  10^ 
Fed.  366 — Glasier  v.  Nichols,  112  Fed.  878 
American  Nat.  Bank  v.  Watkins.  56  C.  C.  A 
122.   119   Fed.   556— OH  Well   Supply  Co.  a 
Hall,  68  C.   C.   A.   347,   128  Fed.   879— Cr.»i 
well    V.    Wilmington    &   N.    R.    Co.    2   Penn 
(Del.)  224,  43  Atl.  629— District  of  Columbi:i 
V.    Wilcox,    4    App.    D.    C.    122 — McLane   t. 
Cropper,  5  App.  D.  C.  296 — Mclntire  v.  Pry 
or,  10  App.  D.  C.  444 — ^Raub   v.  Carpenter. 
17   App.   D.  C.   619 — Tracewell   v.   Famsley. 
104    Ind.    497,    4    N.    B.    162 — McFadden   t. 
Schroeder,  9  Ind.  App.  52,  35  N.  K.   131— 
Martin  Browne  Co.  v.  Morris,   1   Ind.  Terr. 
514,  42  S.  W.  423— United  States  Trust  Co 
V.   Territory,   10  N.   M.   428.   62   Pac.  987— 
Amos  V.  Stockert,  47  W.  Va.  126.  84  8.  E 
821. 

4966.  The  supreme  court  will  not  rcvers*^ 
a  judgment  for  an  error  which  can  be  cured 
without  prejudice,  by  a  remittitur  season 
ably  assented  to.  Phillips  &,  C.  Constr.  Co 
V.  Spymour.  91  U.  S.  646,  23:341 
C«ed  *in  Tna  v.  Carriere.  117  U.  S.  210,  29  I. 

ed.  858.  6  Sup.  Ct.  Rep.  565 — FuIkenioD  v 
Holmes,  117  U.  S.  401.  29  L.  ed.  910,  »^ 
Sup.  Ct.  Rep.  780 — Washinnrton  &  G.  R.  Co 
▼.  Harmon  (Washington  k  G.  R.  Co.  t 
Tobriner)  147  U.  S.  590.  37  L.  ed.  292.  n 
Snp.  Ct.  Rep.  557 — Cunningham  v.  Under 
wood,  68  C.  C.  A.  102,  116  Fed.  806. 

4967.  A  ruling  of  the  court  below,  cor- 
rect as  applied,  will  be  sustained  on  appeal, 
regardless  of  its  correctness  as  a  general 
proposition.  Spalding  v.  Castro,  153  V.  S. 
38,  14  Sup.  Ct.  Rep.  768.  38:62f 
Cited  in   King  v.   McLean  Asylam,   26   L.B.A 
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796.  12  C.  C.  A.  172,  21  U.  S.  App.  481,  64 
Fed.  358. 

4968.  The  rule  that  error  without  preju- 
Jiee  is  not  ground  for  reversal  is  applicable 
only  where  it  appears  so  clearly  as  to  be 
beyond  doubt  that  there  was  no  prejudice 
and  could  have  been  none.  Peck  v.  Heurich, 
167  U.  S.  624,  17  Sup.  Ct.  Rep.  927, 

42:  302 
Cited  in  Choctaw,  O.  &  G.  R.  Co.  v.  Holloway, 
ol»«C.  C.  A.  267,  114  Fed.  465— Currier  v. 
Dartmoutli  College,  54  C.  C.  A.  433,  117  Fed. 
47 — Chicago  House  Wrecking  Co.  v.  Bimey, 
54  C.  C.  A.  467,  117  Fed.  81— Choctaw,  O.  & 
G.  R.  Co.  V.  Tennessee,  53  C.  C.  A.  504,  116 
Fed.  30 — United  States  v.  Gentry,  55  C.  C. 
A.  664,  119  Fed.  76. 

4969.  An  appellate  court  will  not  disturb 
a  judgment  for  an  immaterial  error,  but  it 
must  appear  beyond  a  doubt  that  the  error 
complained  of  did  not  and  could  not  have 
prejudiced  the  rights  of  the  party  duly 
objecting.  Boston  &  A.  R.  Co.  v.  O'Reilly, 
158  U.   S.   334,   15   Sup.  a.  Rep.   830, 

39:  1006 
Cited  in  Brown  v.  Cranberry  Iron  &  Coal  Co. 
18  C.  C.  A.  450,  25  U.  S.  App.  679.  72  Fed. 
102 — ^Northern  P.  R.  Co.  v.  Hayes,  30  C.  C. 
A.  579,  59  U.  S.  App.  711,  87  Fed.  131— 
New  York.  N.  H.  &  H.  R.  Co.  v.  O'Leary,  35 
C.  C.  A.  567.  93  Fed.  741— Choctaw,  O.  & 
G.  R.  Co.  V.  Holloway,  52  C.  C.  A.  267,  114 
Fed.  465 — Choctaw,  O.  &  G.  R.  Co.  v.  Ten- 
neasee.  53  C.  C.  A.  504,  116  Fed.  80 — Chica- 
go House  Wrecking  Co.  v.  Bimey,  54  C.  C. 
A.  467,  117  Fed.  81 — United  States  v.  Gen- 
try, 55  C.  C.  A.  664,  119  Fed.  76 — ^United 
States  V.  Honolulu  Plantation  Co.  58  C.  C. 
A.  281,  122  Fed.  583 — ^Resurrection  Gold 
Min.  Co.  V.  Fortune  Gold  Mln.  Co.  64  C.  C. 
A.  189.  129  Fed.  677— Union  P.  R.  Co.  v. 
Field,  69  C.  C.  A.  540,  137  Fed.  18— Nation- 
al Biscuit  Co.  ▼.  Nolan,  70  C.  C.  A.  439,  138 
Fed.  9— Smuggler  Union  Min.  Co.  v.  Broder- 
ick,  25  Colo.  19,  71  Am.  St.  Rep.  106,  53 
Pac,  169 — Henry  v.  Colorado  Land  &  Water 
Co.  10  Colo.  App.  23,  51  Pac.  90 — ^Morton 
V.  Heidom.  135  Mo.  618,  87  S.  W.  504 — ^Pry- 
or  V.  Metropolitan  Street  R.  Co.  85  Mo.  App. 
373 — Krup  v.  Corley,  95  Mo.  App.  649,  69 
8.  W.  60ft— Territory  v.  Griego,  8  N.  M.  140, 
42  Pac.  81 — Heer  v.  Warren-Scharf  Asphalt 
Paving  Co.  118  Wis.  67,  94  N.  W.  789— 
Paulson  V.  State.  118  Wis.  102,  94  N.  W.  771. 

4970.  The  rule  that,  when  a  court  can  see 
affirmatively  that  the  error  complained  of 
worked  no  injury  to  the  party  appealing,  it 
will  be  disregarded,  is  not  applicable  un- 
less it  appears  so  clear  aa  to  be  beyond 
doubt  that  the  error  did  not  and  could  not 
have  prejudiced  his  rights.  Gilmer  v.  Hig- 
ley,  110  U.  S.  47,  3  Sup.  a.  Rep.  471, 

28:62 

Deery  v.  Cray,  5  Wall.  795,  18:  653 

Mobile  A  M.  R.  Co.  v.  Jurey,  111  U.  S.  584, 

4  Sup.  Ct.  Rep.  566,  28:  527 

Cited  in  Smith  v.  Shoemaker,  17  Wall.  639,  21 

L.  ed.  719 — Moores  v.  Citizens'   Nat.  Bank, 

104  U.  8.  630,  26  L.  ed.  872— Gilmer  v.  Hig- 

ley.  110  U.  8.  50,  28  L.  ed.  63,  3  Sup.  Ct. 

Rep.   471 — ^Lancaster   v.    Collins,    115   U.    S. 

221,   29    L.   ed.    375,   6    Sup.    Ct.   Rep.    38— 

Ticksburg  ft  M.   R.   Co.   v.   O'Brien,   119    U. 

H.  10:i.  30  L.  ed.  300.  7  Sup.  Ct.  Rep.  118 — 

We«t    V.    Camden.    135   V.   S.   521,    34  L.   ed. 

258,  10  Sup.  Ct  Rep.  838— Mexia  v.  Oliver, 


148  U.  8.  678,  87  L.  ed.  606,  18  Sup.  Ct 
Rep.  754 — ^Ward  v.  Cochran,  150  U.  S.  610, 
37  L.  ed.  1199,  14  Sup.  Ct  Rep.  230 — Bos- 
ton ft  A.  R.  Co.  V.  O'Reilly,  158  U.  S.  337, 
39  L.  ed.  1008,  15  Sup.  Ct  Rep.  830 — ^Peck 
V.  Heurich,  167  U.  S.  629,  42  L.  ed.  304, 
17  Sup.  Ct.  Rep.  927 — Sanger  v.  Plow,  1  C. 
C.  A.  62,  4  U.  S.  App.  32,  48  Fed.  157— 
Kansas  City,  Ft  S.  ft  M.  R.  Co.  v.  Stoner,  2 
C.  C.  A.  444,  10  U.  S.  App.  209,  61  Fed.  655 
— United  States  v.  Shapleigh,  4  C.  a  A.  248, 
12  U.  S.  App.  26,  54  Fed.  187— McBIwee  v. 
Bridgeport  Land  ft  Improv.  Co.  4  C.  C.  A. 
527,  13  U.  S.  App.  195,  54  Fed.  629— North- 
em  P.  R.  Co.  V.  Teeter,  11  C.  C.  A.  835,  27 
U.  S.  App.  316,  63  Fed.  530 — Brown  v.  Cran- 
herry  Iron  ft  Coal  Co.  18  C.  C.  A.  450,  26  U. 
S.  App.  679,  72  Fed.  102— National  Masonic 
Acci.  Asso.  V.  Shryock,  20  C.  C.  A.  11,  36 
U.  S.  App.  658,  73  Fed.  781— Sipes  v.  Sey- 
mour, 22  C.  C.  A.  92,  40  U.  8.  App.  185,  76 
Fed.  118 — United  States  v.  Price  Trading  Co 
48  C.  C.  A.  342,  109  Fed.  250— Choctaw,  O. 
ft  G.  R.  Co.  V.  Holloway,  62  C.  C.  A.  267, 
114  Fed.  465— Choctaw,  O.  ft  Q.  R.  Co.  v. 
Tennessee,  53  C.  C.  A.  504,  116  Fed.  80 — 
Chicago  House  Wrecking  Co.  v.  Bimey,  54 
C.  C.  A.  467,  117  Fed.  81— United  SUtes  v. 
Gentry,  56  C.  C.  A.  664,  119  Fed.  76— Alaska 
Commercial  Co.  v.  Dinkelspiel,  67  C.  C.  A. 
18,  121  Fed.  322 — Standard  Life  ft  Acci.  Ins. 
Co.  V.  Sale,  61  L.R.A.  340,  57  C.  C.  A.  423, 
121  Fed.  669— United  States  v.  Honolulu 
Plantation  Co.  68  C.  C.  A.  281,  122  Fed. 
583—011  Well  Supply  Co.  v.  Hall,  63  C.  C. 
A.  347,  128  Fed.  879— Resurrection  Gold 
Min.  Co.  V.  Fortune  Gold  Min.  Co.  64  C.  C. 
A.  186,  129  Fed.  674 — Magness  v.  SUte,  67 
Ark.  604,  50  S.  W.  554 — George  v.  Silva,  68 
Col.  274,  9  Pac.  257 — Smuggler  Union  Min. 
Co.  V.  Broderick,  25  Colo.  18,  71  Am.  St. 
Rep.  106,  58  Pac.  169 — Henry  v.  Colorado 
Land  ft  Water  Co.  10  Colo.  App.  23,  51  Pac. 
90 — Baltimore  ft  O.  R.  Co.  v.  Dougherty. 
7  App.  D.  C.  382 — Simmons  v.  Spratt,  2(t 
Fla.  464,  9  L.R.A.  847,  8  So.  123 — Living- 
ston V.  L'Engle,  27  Fla."  517,  8  So.  728— 
Cherokee  ft  P.  Coal  ft  Min.  Co.  v.  Dickson, 
55  Kan.  70.  39  Pac  691 — State  v.  Taylor, 
118  Mo.  162,  23  S.  W.  449— Johnson  v.  Bad- 
ger Mill  ft  Min.  Co.  13  Nev.  853 — Sanderson 
V.  Taylor,  64  N.  H.  97,  7  Atl.  116 — ^Territory 
V.  Griego,  8  N.  M.  140,  42  Pac.  81 — Oshorne 
V.  Francis,  88  W.  Va.  822,  46  Am.  St  Rep. 
859,  18  S.  B.  691 — ^Heer  v.  Warren-Scharf 
Asphalt  Paving  Co.  118  Wis.  67,  94  N.  W. 
789. 

4971.  An  error  in  ruling  must  cause  the 
reversal  of  a  judgment,  unless  it  appears 
beyond  doubt  that  it  did  not  and  could  not 
have  prejudiced  the  rights  of  the  party  com- 
plaining.   Vicksburg  &  M.  R.  Co.  v.  O'Brien, 
119  U.  S.  99,  7  Sup.  Ct  Rep.  118,      30:  299 
Cited  in  Ward  v.  Cochran,  160  U.  8.  610,  37 
L.  ed.  1199,  14  Sup.   Ct  Rep.  230— Peck  v. 
Henrick,   167  U.  S.  629,  42  L.  ed.   804,   17 
Sup.    Ct  Rep.   927— United   States  v.  Price 
Trading  Co.  48  C.  C.  A.  342.  109  Fed.  260— 
Choctaw,  O.  ft  G.  R.  Co.  v.  Holloway,  52  C.  C. 
A.  267,  114  Fed.  465— Choctaw,  O.  ft  O.  R. 
Co.  V.  Tennessee,  53  C.  C.  A.  504,  116  Fed. 
30 — Chicago  House  Wrecking  Co.  v.  Bimey, 
54  C.  C.  A.  467,  117  Fed.  81— United  States 

V.  Gentry,  55  C.  C.  A.   664,   119  Fed.  76 

Magness  v.  State,  67  Ark.  604,  50  S.  W.  554 
— Smuggler  Union  Min.  Co.  v.  Broderick,  26 
Colo.  18,  71  Am.  St  Rep.  106,  58  Pac.  169 
— Henry  v.  Colorado  Land  ft  Water  Co.  10 
Colo.  App.  23,  51  Pac.  90 — State  v.  Taylor. 
118  Mo.  162,  24  8.  W.  449. 
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Ref  lual  to  admit  to  ball. 

4972.  The  denial  of  an  application  for  bail 
in  foreign  extradition  proceedings,  supported 
by  the  affidavit  of  petitioner's  physician 
that  he  was  suffering  from  bronchitis  and  a 
severe  chill  which  might  develop  into  pneu- 
monia, and  that  the  confinement  tended 
greatly  to  injure  his  health  and  to  result  in 
serious  impairment,  is  not  reversible  error, 
although  the  refusal  was  put  upon  the 
ground  of  the  want  of  power.  Wright  v. 
Henkel,  190  U.  S.  40,  23  Sup.  a.  Hep.  781, 

47:  948 

Refusal  to  take  Jurisdiction. 

4973.  Error,  if  any,  committed  by  a  court 
in  declining  jurisdiction  of  an  appeal  from 
an  order  overruling  a  motion  to  vacate  a 
judgment  dismissing  the  case  for  want  of 
prosecution  does  not  require  reversal  or 
modification  in  the  Supreme  Court  of  the 
United  States,  where,  if  the  court  had  en- 
tertained jurisdiction,  it  must  have  affirmed 
the  order  appealed  from.  Tubman  v.  Balti- 
more &  0.  K.  Go.  190  U.  S.  38,  23  Sup.  Gt. 
Rep.  777,  47:946 

RemoTal  of  causes. 

4974.  The  denial  of  an  application  to  re- 
move a  cause  to  a  Federal  court  is  not  preju- 
dicial when  the  cause  is  remanded  by  the 
Federal  court  to  the  state  court,  which  has 
taken  no  action  in  the  meantime.  Missouri 
P.  R.  Co.  V.  Fitzgerald,  160  U.  S.  556,  16 
Sup.  Gt.  Rep.  389,  40:  536 

4975.  Where  the  petition  for  removal  of 
a  cause  was  filed  too  late,  and  the  motion 
to  remand  the  cause  to  the  state  court  was 
denied,  that  error  may  be  corrected  in  this 
court  after  final  decree  below.  Edrington 
v.  Jefferson,  111  U.  S.  770,  4  Sup.  Gt  Rep. 
683,  28:  594 
Cited  in  Jefferson  v.  Driver,  117  U.  S.  273,  29 

L.  ed.  897,  6  Sup.  Ct.  Rep.  729 — ^Powers  v. 
Chesapeake  ft  O.  R.  Co.  169  U.  8.  103,  42  L. 
ed.  677,  18  Sup.  Ct.  Rep.  264. 

4976.  Where,  at  the  commencement  of  a 
»uit  in  a  state  court,  and  when  its  removal 
to  the  United  States  circuit  court  is  asked, 
8uch  diverse  citizenship  as  authorizes  its  re- 
moval does  not  appear  affirmatively  in  the 
petition  for  removal  or  in  the  record,  the 
judgment  of  the  circuit  court  on  error  to 
the  Supreme  Court  of  the  United  States 
will  be  reversed,  with  costs,  and  the  cause 
remitted  to  the  circuit  court,  with  directions 
to  remand  it  to  the  state  court.  La  Gon- 
fiance  Gompagnie  d'  Assur,  and  Gontre  V 
Incendie  v.  Hall,  137  U.  S.  61,  11  Sup.  Gt. 
Rep.  5,  34:  573 
Cited  in  Kellam  v.  Keith,  144  U.  S.  570,  36  L. 

ed.  645,  12  Sup.  Ct.  Rep.  922 — ^Dowell  v.  Ap- 
plegate,  162  U.  S.  336,  38  L.  ed.  4G7,  14  Sup. 
Ct.  Rep.  611 — ^Mattingly  v.  Northwestern 
Virginia  R.  Co.  158  U.  S.  56,  39  L.  ed.  805, 
16  Sup.  Ct.  Rep.  725 — La  Montague  v.  T. 
W.  Harvey  Lumber  Co.  44  Fed.  647 — Cras- 
*  well  V.  Belanger,  6  C.  C.  A.  3,  15  U.  S.  App. 
104,  66  Fed.  630 — Grand  Trunk  R.  Co.  v. 
Twitchell,  8  C.  C.  A.  240,  21  U.  S.  App. 
45,  50  Fed.  730. 

Unauthorized  appearance. 

4977.  It  is  not  a  ({round  of  reversal  that 


the  authority  to  appear  aa  an  attorney  for 
a  natural  or  artificial  person  does  not  ap- 
pear on  the  record.  It  is  a  formal  defpct 
cured  by  the  statute  of  jeofails  and  by  the 
32d.  section  of  the  judiciary  act.  Osborn  v. 
Bank  of  United  SUtes,  9  Wheat.  738, 

6:204 
Diatinffuiahed  in  Sperry  v.  Reynolds,  65  N.  T. 
184. 

Cited  in  Ritchie  v.  McMuUen,  159  U.  8.  241, 
40  L.  ed.  135,  16  Sup.  Ct.  Rep.  171-^Tall7 
V.  Reynolds,  1  Ark.  103,  31  Am.  Dec  737— 
State  Bank  v.  Bell,  5  Blatchf.  128  -Harshey 
V.  Blackmarr,  20  Iowa,  172,  89  Am.  Dec. 
520 — Penobscot  Boom  Corp.  v.  Lamson,  JO 
Me.  229,  33  Am.  Dec.  656— ITarmers'  k  M. 
Bank  v.  Troy  City  Bank,  1  Dougl.  (MidD 
464— Leavltt  v.  Wallace,  12  N.  H.  492. 

4978.  A  decree  entered  against  persons 
not  served  with  process,  but  for  whom  an 
unauthorized  appearance  baa  been  entered 
by  an  attorney,  will  be  reversed.  Hatfield 
V.  King,  184  U.  S.  162,  22  Sup.  Ct.  Rep.  477, 

46:481 
Cited  in  Hatfield  v.  King,  186  U.  8.  179,  46  L. 
ed.  1112,  22  Sup.  Ct.  Rep.  871 — Hatfield  ▼. 
King,  131  Fed.  792— Union  Waxed  ft  Parch- 
ment Paper  Co.  v.  Levlgne  Bread  Wrapper 
Co.   138  Fed.  416. 

As  to  oontlnuanoe. 

4979.  Error  in  the  denial  of  a  motion  for 
the  continuance  of  a  cause  and  of  an  appli- 
cation for  a  rehearing  does  not  constituit*  a 
ground  for  the  reversal  of  the  final  decree. 
United  States  v.  Rio  Grande  Dam  &  Irrig. 
Co.  184  U.  S.  416,  22  Sup.  Ct.  Rep.  428, 

46:619 
Cited  In  Smith  v.   Simpson,   72  C  C.  A.  93, 
140  Fed.  713. 

Parties. 

4980.  The  nonjoinder  of  a  codefendant  in 
a  declaration  upon  a  joint  judgment,  with 
no  reason  assigned  for  such  nonjoinder,  is  a 
fatal  defect.    Oilman  v.  Rivers,  10  Pet.  298, 

9:432 

Remittitur. 

4981.  The  defendant  has  no  right  to  com* 
plain  of  the  action  of  the  court  in  allowing 
the  plaintiff  to  remit  part  of  the  verdict,  if 
it  is  not  done  to  defeat  appellate  jurisdic- 
tion. Clark  V.  Sidway,  142  U.  S.  682,  12 
Sup.  Ct.  Rep.  327,  35:  1157 

4982.  Where  the  court  entered  an  absolute 
judgment  for  a  lesser  sum  than  that 
awarded  by  the  jury,  instead  of  ordering 
that  a  judgment  for  that  sum  should  be  en- 
tered if  the  plaintiff  elected  to  remit  the 
rest  of  the  damages,  and  that  if  he  did  not 
so  remit  there  should  be  a  new  trial  of  tlie 
whole  case,  each  party  is  prejudiced,  and 
either  party  is  entitled  to  nave  the  judg- 
ment reversed.  Kennon  v.  Gilmer,  131  U. 
S.  22,  9  Sup.  Ct.  Rep.  696,  33: 110 
Cited  in  Washinfcton  &  G.  R.  Co.  v.  Hamen 

(Washington  &  G.  R.  Co.  v.  Tobriner)  147 
U.  8.  690,  37  L.  ed.  292,  IS  Sup.  Ct.  Rep. 
667 — Koenigsberger  v.  Richmond  Sliver  Mia. 
Co.  158  U.  S.  52.  39  L.  ed.  893,  15  Sap.  Ct 
Rep.  751 — Preble  ▼.  Bates,  30  FM.  757— 
Smith  V.  PlttsbuFRh  &  W.  R.  Co.  00  Fed. 
787 — L.  Biicki  &  Son  Lumber  Co.  v.  AtJan- 
tic  Lumber  Co.  53  C.  C.  A.  621.  116  Fed.  9 
— Cunningham   v.   Quirk,   10   MonL  465,  li 
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Pmc  184 — Hamilton  ▼.  Great  Falls  Street  R. 
Co.  17  Mont.  353.  43  Pac.  713— Chicago  Title 
ft  T.  Co.  V.  O'Marr,  25  Mont.  245,  64  Pac. 
506 — CheBsman  v.  Hale.  31  Mont.  584,  68 
L.R.A.  414,  79  Pac.  254 — Holmes  v.  Jones, 
121  N.  T.  467,  24  N.  B.  701— Smith  v.  Times 
Pub.  Co.  178  Pa.  512,  35  L.R.A.  835,  30 
W.  N.  C.  341,  36  Atl.  296 — Kennedy  v.  Ore- 
gon Sbort  Line  R.  Co.  18  TJtoh,  330,  54  Pac. 
988. 

Miscellaneous. 

4983.  A  decree  of  the  circuit  court  ought 
not  to  be  reversed  for  a  defect  of  form  in 
the  process  which  is  amendable.  Semmes 
V.  United  States,  91  U.  S.  21,  23:  193 
died  In  HcDanlel  v.  Stroud,  45  C.  C.  A.  449, 

3  N.  B.  N.  Rep.  507,  106  Fed.  489 — Kipp  ▼. 
Burton,  29  Mont.  102,  63  L.R.A.  328,  101 
Am.  St.  Rep.  544,  74  Pac.  85. 

4984.  Where  parties,  by  agreement,  dis- 
pense with  the  usual  formalities  in  the 
progress  of  a  cause,  and  no  injustice  results 
from  the  mode  adopted,  the  court  should 
not  on  slight  grounds,  set  aside  the  pro- 
ceedings.    Walden  v.  Bodley,   14   Pet.   156, 

10:  398 

4985.  The  Supreme  Court  of  the  United 
States  will  not  reverse  a  decision  of  a  lower 
court,  if  correct  upon  the  merits,  simply  be- 
cause the  lower  court  may  not  have  suffi- 
ciently recognized  the  doctrine  of  comity. 
Mast,  F.  &  Co.  V.  Stover  Mfg.  Co.  177  U. 
S.  485,  20  Sup.  Ct.  Rep.  708,  44:  856 

4986.  The  Supreme  Court  has  not  the 
power  to  compel  the  circuit  court  to  pro- 
ceed according  to  established  rules  in  chan- 
cery cases,  but  if  this  does  not  so  proceed, 
the  Supreme  Court  will  reverse  the  cases 
when  brought  here  on  appeal.  Qaines  v. 
Relf,  15  Pet.  9,  10:  642 
Cited  In  Waring  v.  Clarke,  5  How.  475,  12  L. 

ed.  242 — Barber  v.  Barber,  21  How.  604, 
16  L.  ed.  233 — Davis  v.  Gaines,  104  U.  S. 
406,  26  L.  ed.  764 — Goldsmith  v.  Gilliland, 
10  Sawy.  609,  22  Fed.  866 — Northwestern 
Ifnt.  L.  Ins.  Co.  v.  Keith,  23  C.  C.  A.  197, 
40  U.  8.  App.  706,  77  Fed.  375 — Stevens  v. 
Baker,  1  Wash.  Terr.  320. 

4987.  This  court  will  not  reverse  a  decree 
in  chancery  for  an  immaterial  departure 
from  the  technical  rules,  when  no  harm  re- 
sulted to  the  appellant.  All  is  v.  North- 
western Mut.  L.  Ins.  Co.  97  U.  S.  144, 

24:  1008 
Cited  In  Goddard  v.  Ordway  (Phillips  v.  Ord- 
way)  101  U.  8.  752,  25  L.  ed.  1043— Lancas- 
ter V.  Collins,  115  U.  S.  227,  29  L.  ed.  375, 
6  Sup.  Ct.  Rep.  33 — United  States  v.  Sbap- 
leigb,  4  C.  C.  A.  248,  12  U.  S.  App.  26,  54 
Fed.  137— SIpes  v.  Seymour,  22  C.  C.  A.  92, 
40  U.  8.  App.  185,  76  Fed.  118— Oil  Well 
Supply  Co.  v.  Hall,  63  C.  C.  A.  347,  128  Fed. 
879 — United  States  Trust  Co.  v.  Territory, 
10  N.  M.  428,  62  Pac.  987. 

4988.  A  ruling  of  the  court  respecting  the 
inferences  deducible  from  the  prior  posses- 
sion of  a  mining  claim  by  the  plaintiff  is 
not  erroneous  or  prejudicial  to  the  defend- 
ant, where  the  validity  of  the  original  loca- 
tion is  not  put  in  issue  by  the  answer, 
which  only  sets  up  a  forfeiture  of  the  claim 
\f  the  plaintiff  and  defendant's  relocation 


of  it.    Hammer  v.  Garfield  Min.  &,  Mill.  Co. 
130  U.   S.  291,   9   Sup.   Ct.  Rep.   548, 

32:  964 

4989.  The  theoretical  error  of  the  court 
below  as  to  the  character  of  a  contract  is 
not  ground  for  reversal  where  the  pro- 
visions of  the  decree  conform  to  equity. 
Seymour  v.  Freer,  8  Wall.  202,  19:  306 

4990.  The  ruling  of  the  circuit  court  ap 
to  the  effect  of  the  discharge  in  bankruptcy 
of  the  defendant,  when  the  jury  finds  con- 
clusively in  his  favor,  cannot  prejudice  the 
plaintiff.  Glenn  v.  Sumner,  132  U.  S.  152, 
10  Sup.  Ct  Rep.  41,  33:  301 
Cited  in  Davis  v.   Coblens,  12  App.  D.  C.   54. 

4991.  Where  one  has  been  defrauded  in  a 
suit  bv  his  counsel,  he  must  sue  them  for 
what  he  has  lost  by  th^  fraud;  he  cannot 
have  the  judgment  obtained  against  him 
through  such  fraud  reversed  on  that  ac- 
count. Terry  v.  Commercial  Bank,  92  U.  S. 
454,  23:  620 

4991a.  A  decree  absolutely  foreclosing  the 
equity  of  redemption  without  providing  for 
redemption  within  the  period  allowed  t>y  a 
statute  of  the  state  will  be  reversed  on  ap- 
peal, although  no  offer  to  redeem  has  been 
made  within  the  time  limited.  Mason  v. 
Northwestern  Mut  L.  Ins.  Co.  106  U.  S. 
163,  1  Sup.  Ct  Rep.  165,  27:  129 

Cited   in   Parker  v.  Dacres,   130  U.   S.  49,  32 

L.  ed.  850,  9  Sup.  Ct.  Rep.  433 — Hyman  v. 

Bogue,  135  111.  16,  26  N.  E.  40. 

4992.  Where,  pending  a  writ  of  error  to 
this  court  from  a  judgment  in  favor  of  a 
citizen  of  Great  Britain,  a  war  broke  out  be- 
tween that  country  and  the  United  States, 
and  the  plaintiff  in  error  contended  that,  as 
it  appeared  on  the  record  that  the  defendant 
in  error  was  an  alien  enemy,  and  that  as  no 
opportunity  had  been  had  to  plead  that  fact 
below,  the  court  ought  not  to  affirm  the 
judgment,  this  court  affirmed  the  judg- 
ment without  noticing  this  point  in  the 
opinion.     Owens  v.  Hanney,  9  Cranch,  180, 

3:  697 
Cited  in  Kershaw  v.  Kelsey,  100  Mass.  664,  1 
Am.  Rep.  142,  97  Am.  Dec.  124. 

4993.  Even  if  error  could  be  attributed  to 
the  Interstate  Commerce  Commission  in  de- 
ciding that  expenditures  for  permanent  im- 
provements and  equipment  should  not  be 
charged  to  the  current  or  operating  ex- 
penses of  a  single  year  for  the  purpose  of 
testing  the  reasonableness  of  an  increased 
freight  rate,  such  error  would  not  require 
the  reversal  of  a  decree  enforcing  an  order 
of  the  Commission  requiring  carriers  to  de- 
sist from  enforcing  such  rate,  where  the 
findings  show  that  the  old  rates  were  prof- 
itable and  that  dividends  were  declared  even 
when  permanent  improvements  and  equip- 
ment were  charged  to  operating  expenses. 
Illinois  C.  R.  Co.  v.  Interstate  Commerce 
Commission,  206  U.  S.  441,  27  Sup.  Ct  Rep. 
700,  51:1128 

4994.  The  decision  of  a  state  court  that  a 
municipality  could  not,  by  a  contract  with  a 
water  company,  deprive  itself  of  the  right  to 
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establish  reasonable  maximum  water  rates, 
conformably  to  a  state  statute  adopted  to 
carry  into  effect  a  provision  of  the  state 
Constitution  in  force  when  the  contract  was 
made,  which  invests  the  legislature  with 
full  power  tc^  pass  laws  to  correct  abuses 
and  prevent  excessive  charges  by  "persons 
and  corporations  engaged  as  common  car- 
riers in  transporting  persons  and  prof)erty, 
or  performing  other  services  of  a  public 
nature/'  and  declares  that  the  legislature 
"shall  provide  for  enforcing  such  laws  by 
adequate  penalties  or  forfeitures,"  is  not  so 
clearly  erroneous  as  to  require  reversal  on  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States.  Tampa  Waterworks  Co.  v. 
Tampa,  199  U.  S.  241,  26  Sup.  Ct.  Rep.  23, 

50:  170 

4995.  The  decision  of  a  state  court  that  a 
charter  exemption  from  taxation  of  the 
property,  of  whatever  kind  and  description, 
belonging  or  appertaining  to  a  theological 
seminary,  does  not  include  property  owned, 
rented,  or  held  by  it  as  an  investment,  but 
not  used  in  immediate  connection  with  the 
seminary,  although  the  income  thereof  is 
used  only  for  the  purposes  of  the  school,  is 
not  so  obviously  erroneous  as  to  require  re- 
versal by  the  Supreme  Court  of  the  United 
states  because  the  charter  provides  that  the 
act  "shall  be  construed  liberally  in  all 
courts  for  the  purposes  therein  expressed." 
Chicago  Theological  Seminary  v.  Illinois, 
ex  rel.  Raymond,  188  U.  S.  662,  23  Sup.  Ct. 
Rep.  386,  47:  641 
Dittinguiahed  in  Re  Northwestern  University, 

206  111.  67,  69  N.  E.  75. 

Cited  in  Tampa  Waterworks  Co.  v.  Tampa,  199 
U.  8.  244,  50  L.  ed.  173,  26  Sup.  Ct.  Rep.  23. 

4995a.  Where  the  appellant  has  not 
shown  that  he  is  prejudiced  by  a  survey  of 
a  private  land  claim  as  it  is  confirmed  by 
the  district  court,  its  decree  will  be  affirmed. 
Dehon  v.  De  Berual,  3  Wall.  774,       18:  146 

4996.  A  statement  in  the  opinion  of  the 
court  of  claims,  that  it  has  no  reason  other 
than  the  lapse  of  time  and  the  inaction  of 
the  claimant  to  diHcredit  the  witnesses  or  sus- 
pect a  claim  which  was  supported  by  him- 
self and  one  other  witness  only,  and  which 
the  court  holds  was  not  sufficiently  proved, 
is  not  to  be  understood  as  laying  down  an 
arbitrary  rule  of  evidence  as  to  the  number 
of  witnesses  required  in  different  classes  of 
cases,  but  amounts  only  to  saying  that  the 
proof  is  not  satisfactory.  Stone  v.  United 
States,  164  U.  S.  380,  17  Sup.  Ct.  Rep.  71, 

41:477 


2.  As  to  Pleadings,  Indictment. 


Review  of  Discretion  as  to,  see  supra,  VIII. 

i,  3. 
See  also  infra,  5431. 

4997.  Errors  in  pleadings  may  be  suffi- 
cient to  justify  reversal  and  award  of  re- 
pleader; an  agreement  of  parties  cannot  dis- 


pense    wi^h     more     than     formal     defects. 
United  States  v.  Kirkpatrick.  9  Wheat.  720, 

6:  199 
Cited  in  Garland  v.  Davis.  4  How.  153,  11  L. 
ed.  917. 

4998.  By  the  express  provisions  of  §  22  of 
the  judiciary  act  of  1789,  there  can  be  no 
reversal  on  a  writ  of  error  for  any  errors 
committed  in  ruling  on  any  plea  of  abate- 
ment except  a  plea  to  the  jurisdiction  of  the 
court.  Piquignot  v.  Pennsylvania  R.  Co.  16 
How.  104,  14:  863 
Leitensdorfer  v.  Webb,  20  How.  176, 

15:  891 
Stephens  v.  Monongahela  Nat.  Bank,  111  U. 

S.  197,  4  Sup.  Ct.  Rep.  336,  28:  399 
Cited  in  Cook  v.  Burnley  (l.'ook  v.  Porter)    11 

Wall.  668,  20  L.  ed.  30 — Stephens  v.  Monon 

gahela  Nat.  Bank,  111  U.  S.  198,  28  L..  ed. 

400,  4  Sup.  Ct.  Rep.  336 — ^Worrall  v.  Hare. 

1  Colo.  94. 

4999.  An  omission  to  comply  with  an 
order  of  the  circuit  court  enlarging  the 
time  to  answer,  or  requiring  the  service  of 
a  copy  before  the  final  decree,  is  a  mere 
irregularity  in  its  practice,  and  the  making 
of  a  final  decree  without  compliance  with 
it  is  not  a  reviewable  error,  but  would  be 
redressed,  if  at  all,  by  an  order  to  set 
aside  the  decree  for  irregularitv.  Bank  of 
United  States  v.  White,  8  Pet.  262,  8:  938 
Distinguished  In  Wallace  v.  Clark,  3  Woodb.  ft 

M.  361,  Fed.  Cas.  No.  17.098. 

5000.  When  a  plea  or  verdict  is  radically 
defective,  and  good  grounds  are  apparent 
for  rendering  final  judgment,  it  may  well 
be  rendered  against  him  who  committed 
the  first  material  fault  in  the  pleading, 
which  fault  has  not  afterwards  in  any  way 
been  cured.  If  no  such  grounds  appear  in 
consequence  of  the  imperfections  of  the  pleas 
and  verdict,  judgment  should  be  reversed, 
so  as  to  furnish  an  opportunity  to  remove 
those  imperfections  and  reach  the  justice 
of  the  case  by  amendments  or  repleaders. 
Garland  v.  Davis,  4  How.  131,  11:  907 

Insufficiency  of  averments  generally. 

Errors    Waived    or    Cured    Below,    see 
supra,  VIII.  k,  2. 

5001.  The  judgment  of  a  circuit  court 
will  be  reversed  by  the  Supreme  Court  of 
the  United  States  for  a  defective  averment 
of  citizenship,  upon  its  own  motion,  and 
the  case  remanded.  Denny  v.  Pironi,  141 
U.  S.  121,  11  Sup.  Ct.  Rep.  966,  35:  657 
Anderson  v.  Watt,  138  U.  S.  694,  11  Sup. 
Ct.  Rep.  449,  34:  1078 
Cited   In    Home   v.    George   H.    Hammond    Co. 

155  U.  S.  394,  39  L.  ed.  197.  15  Sup.  CX 
Rep.  167 — Stuart  v.  Kaaton.  156  U.  8.  47,  39 
L.  ed.  341,  16  Sup.  Ct.  Rep.  268 — Mattlnglj 
V.  Northwestern  Virginia  R.  Co.  158  U.  S. 
57,  39  L.  ed.  896.  15  Sup.  Ct.  Rep.  725 — 
Jumeau  v.  Brooks,  48  C.  C.  A.  398,  109  Fed. 
364. 

5002.  If  the  judgment  would  have  been 
arrested  on  motion,  because  the  declaration 
did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  it  may  be  reversed  for 
the  same  reason.  McAllister  v.  Kuhn.  96 
r.  S.  87,  24:  615 
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5003.  The  dismissal  of  an  information 
should  be  affirmed  when  there  was  an  ab- 
sence of  proof  of  material  facts  raised  hj 
issues,  and  the  case  was  submitted  on 
the  pleadings,  although  defenses  raised  by 
amended  and  supplemental  answer  may 
have  been  erroneously  deemed  by  the  court 
below  to  be  sufficient.  United  States  v.  One 
Distillery,  174  U.  S.  149,  19  Sup.  Ct.  Rep. 
624,  43:  929 

Insufficiency  of  one  or  more  counts. 

I'pholding  General  Verdict  Where  In- 
dictment Contains  One  Good 
Count,    see    Trial,    861-865. 

See  also  infra,  5018,  5161. 

5004.  Whenever  an  entire  verdict  shall  be 
given  on  several  counts,  the  same  shall  not 
be  set  aside  or  reversed  on  the  ground  of  any 
defective  count,  if  one  or  more  of  the 
counts  in  the  declaration  be  sufficient  to  sus- 
tain the  verdict.  Bond  v.  Dustin,  112  U.  S. 
604,  5  Sup.  Ct.  Rep.  296,  28:  835 
Cited   in    Crane    Elevator   Co.   v.    Clark,   26   C. 

C.  A.  106.  53  U.  S.  App.  257,  80  Fed.  712— 
Dlmmick  v.  United  States,  54  C.  C.  A.  336, 
116  Fed.  832. 

Rulings  on  demurrer. 

See  al.<*o  infra,  5187. 

5005.  Where  all  the  defenses  set  up  in 
pleas  to  which  a  demurrer  was  sustained 
were  allowed  to  be  made  under  the  other  pleas, 
it  is  wholly  immaterial  whether  the  court 
was  right  or  wrong  in  its  judgment  on  the 
demurrer.  W'ilson  County  v.  Third  Nat. 
Bank,  103  U.  S.  770,  26:  488 

5006.  The  rejection  of  pleas  is  immaterial, 
when  the  defendant  had  all  the  advantages 
that  he  could  have  had  under  them  by  vir- 
tue of  another  plea.  Johnson  v.  Drew,  171 
U.  S.  93,  18  Sup.  Ct.  Rep.  800,  43:  88 

5007.  Where  the  special  pleas  contained 
nothing  of  which  the  defendant  could  not 
have  availed  himself  under  his  plea  of  the 
general  issue,  if  the  court  erred  in  sustain- 
iiifif  the  demurrer  to  any  of  the  special  pleas, 
ii  was  an  error  without  injury,  and  no 
ground  of  reversal.  Pollak  v.  Brush  Electric 
Asso.  128  r.  S.  446,  9  Sup.  Ct.  Rep,  119, 

32:  474 
DitUnguiithed  in   Moses  v.  National   Bank,  149 
U.   S.   304.   37   L.  ed.   746,   13   Slip.   Ct.  Rep. 
900. 

(ited  Id  Klnf?  v.  McLean  Asylum,  26  L.R.A. 
798.  12  C.  C.  A.  171,  21  U.  S.  App.  481,  64 
Fed.  3.57 — McCrea  v.  Parsons,  50  C.  C.  A. 
CI  4.    112  Fed.   919. 

5008.  This  court  will  not  reverse  because 
a  demurrer  was  wrongly  overruled,  if  there 
is  another  plea  which  covers  the  same 
ground  and  presents  the  same  issue. 
Chambers  County  v.  Clews,  21  Wall.  317, 

22:  517 

Cited  in  Sloan  Saw  Mill  ft  Lnmber  Co.  v.  Gutt- 

Bhall,  3  Colo.  12 — Brown  v.  People,  3  Colo. 

120 — Colorado  R.  Co.  v.  Blake,  3  Colo.  418. 

5009.  Where  a  plea  is  erroneously  over- 
ruled on  demurrer,  and  issue  is  joined  on 
another  plea  under  which  the  same  defense 
might  be  made,  the  judgment  will   not  be ' 


disturbed  after  verdict.     Junction  R.  Co.  ▼ 
Bank  of   Ashland,   12   Wall.   226.     20:  38f 

5010.  The  erroneous  sustaining  oi  a  de 
murrer  to  a  replication  to  one  of  several  de- 
fenses in  the  answer  requires  the  reversal 
of  a  final  judgment  for  the  defendant,  which 
is  not  clearly  shown  by  the  record  to  have 
proceeded  upon  other  grounds.  Moores  v. 
Citizens*  Nat.  Bank,  104  U.  S.  625, 

26:  870 
Cited  In  Vicksburg  ft  M.  R.  Co.  v.  O'Brien,  119 
U.  S.  103,  30  L.  ed.  300.  7  Sup.  Ct.  Rep.  118 
— Glenn  v.  Sumner.  132  U.  S.  157.  33  L.  ed. 
301.  10  Sup.  Ct.  Rep.  41 — Ward  v.  Cochran. 
150  U.  S.  610.  37  L.  ed.  1199.  14  Sup.  Ct. 
Rep.  230 — National  Masonic  Acci.  Asso.  v. 
Shryock.  20  C.  C.  A.  11,  36  U.  S.  App.  658, 
73  Fed.  781 — Choctaw.  O.  ft  G.  R.  Co.  v. 
Holloway,  52  C.  C.  A.  267.  114  Fed.  465— 
Magness  v.  State,  67  Ark.  604,  50  S.  W.  554 
— Simmons  v.  Spratt.  26  Fla.  464,  9  L.R.A. 
347,  8  So.  123. 

5011.  It  is  not  sufficient  to  reverse  a  de- 
cree in  equity  that,  on  overruling  defend- 
ant's demurrer  to  the  bill,  no  leave  to  an- 
swer was  given,  where  no  application  was 
made  for  time  to  answer,  and  no  harm  to 
defendant  resulted.  Rice  v.  Edwards,  131 
U.  S.  clxxv.  Appx.  and  25:  976 

Striking  out. 

5012.  It  is  reversible  error  to  strike  out 
an  answer  which  constitutes  a  good  defense 
and  upon  which  defendant  relies.  Garnhart 
V.  United  States,  16  Wall.  162,  21 :  275 

5013.  It  would  be  as  novel  as  it  would 
seem  to  be  unjust,  to  strike  out  of  the  an- 
swer, on  motion  of  the  plaintiff,  that  which 
constitutes  a  good  defense,  and  on  which  de- 
fendant may  chiefly  rely,  but  when  this  is 
done  the  judgment  must  be  reversed.  Hozey 
V.  Buchanan,  16  Pet.  215,  10:  941 
Mandelbaum   v.   Nevada,   8   Wall.   310, 

19:  479 

5014.  An  error  in  striking  out  part  of  an 
answer  where  every  defense  remained  equally 
open  in  the  case,  and  from  which  plaintiflf 
obtained  no  advantage  and  the  defendant 
suffered  no  detriment,  is  not  ground  for  re- 
versal. Nemaha  County  v.  Frank,  120  U.  S. 
41,  7  Sup.  Ct.  Rep.  395,  30:  584 

5015.  Although  one  of  several  pleas  was 
wrongfully  excluded,  yet  if  no  evidence  was 
rejected  on  account  of  its  absence,  and  the 
defendant  litigated  every  question  of  fact 
as  fully  as  he  would  have  done  if  his  plead- 
ing had  remained,  the  judgment  will  not  be 
reversed  for  that  reason.  Grand  Chute  v. 
Winegar,  15  W^all.  355,  21:  170 
Cited  In  Sloan  Saw  Mill  &  Lumber  Co.  ▼.  Qutt- 

shall,  3  Colo.  X2. 

Amendments. 

Review  of  Discretion  as  to,  see  supra, 

4421-4431. 
Remanding    Case    to    Ix>wer    Court    to 

Permit  Amendment,  see  infra,  IX. 

i,  1,  c. 
See  also  supra,  5000. 

5016.  Refusal  of  an  inferior  court  to  al- 
low a  plea  to  be  amcuded  or  a  new  plea  to 
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be  filed  cannot  be  assigned  for  error  in  the 

Supreme     Court    of     the     United     States. 

Spencer  v.  Lapsley,  20  How.  264,        15:  902 

Cited  In  Eberly  v.  Moore,  24  How.  158,  16  L. 

ed.  614 — Cook  v.  Burnley   (Cook  v.  Porter) 

11  Wall.  676,  20  L.  ed.  86 — Boston  &  A.  R. 

Co.  ▼.  Parr,  44  C.  C,  A.  143,  104  Fed.  700— 

German    Evangelical    Soc.    y.    Prospect   Hill 

Cemetery.  2  App.  D.  C.  315 — Chunn  v.  City 

&    Suburban    R.    Co.    23    App.    D.    C.    562 — 

Welch  V.  County  Court,  29  W.   Va.  68,  1  S. 

B.  337. 

Multifariousness. 

5017.  An  objection  of  multifariousness  is 
not  fatal  to  a  bill  on  appeal.  Such  objec- 
tion should  be  taken  by  demurrer.  Mai  bee 
de  Montjoc  de  Briges  v.  Sperry,  95  U.  S. 
401,  24:  390 

Criminal  cases. 

See  also  infra,  5260. 

5018.  A  judgment  rendered  upon  a  gen- 
eral verdict  upon  the  trial  of  an  indictment 
or  information,  containing  several  counts, 
will  not  be  reversed  on  error  if  one  count  is 
good  and  warrants  the  judgment.  Locke  v. 
United  Stetes,  7  Cranch,  339,  3:  364 
Cited  in  Clifton  v.  United  States,  4  How.  250, 

11  L.  ed.  961— 'Friedenstein  v.  United  States, 
125  U.  S.  231,  31  L.  ed.  740,  8  Sup.  Ct.  Rep. 
838 — Claassen  v.  United  States,  142  U.  S. 
147,  35  L.  ed.  968,  12  Sup.  Ct.  Rep.  169 — 
United  States  v.  Whiskey,  7  Phlla.  604,  Fed. 
Cas.  No.  16,671 — Dimmick  v.  United  States, 
54   C.  C.   A.  336,   116  Fed.   832. 

6019.  A  conviction  will  be  reversed  for 
improper  consolidation  of  indictments  with 
others  for  different  transactions^  although 
it  is  not  shown  that  defendants  were  there- 
by prejudiced  or  embarrassed  in  their  de- 
fense, where  it  cannot  be  said  that  they 
may  not  have  been  embarrassed  and  preju- 
diced, or  that  the  attention  of  the  jury  may 
not  have  been  distracted  to  their  injury  in 
passing  upon  the  distinct  and  independent 
transactions.  McElroy  v.  United  States,  164 
U.  S.  76,  17  Sup.  Ct.  Rep.  31,  41 :  355 

3.  As  to  Evidence, 

a.  Erroneous  Admission, 

Error  in   Party's   Favor,   see   supra,   4302- 

4305. 
Errors  Waived  or  Cured  Below,  see  supra. 

4712-4726. 

5020.  The  erroneous  admission  of  evidence 
cannot  be  complained  of  when  it  is  harm- 
less. Western  Massachusetts  Ins.  Co.  v. 
Norwich  &  N.  Y.  Transp.  Co.  12  Wall.  201, 

20:  380 
District  of  Columbia  v.  Woodbury,  136  U. 

S.  450,  10  Sup.  Ct.  Rep.  990,  34:  472 

Cited  in   Lynch  v.  Grayson,   5  N.   M.  508,   25 

Pac.  992. 

5021.  A  judgment  will  not  be  reversed  for 
alleged  errors  in  the  admission  of  evidence 
which  could  not  have  prejudiced  the  plaintiff 
in  error.  Hinckley  v.  Pittsburgh  Bessemer 
Steel  Co.  121  U.  S.  264,  7  Sup.  a.  Rep.  875, 

30:967 


Klein  v.  Hoffheimer,  132  U.  S.  367,  10  Sup. 

Ct.  Rep.  130,  33:  373 

Runkle  v.  Burnham  use  of  Mediavilla,  153 

U.  S.  216,  14  Sup.  Ct.  Rep.  837,  38:  694 
Holmes  v.  Goldsmith,  147  U.  S.  150,  13  Sup. 

Ct.  Rep.  288,  37:  118 

Cited  in  Steiner  v.  Epplnger,  9  C  C.  A.  487,  23 

U.  S.  App.  344,  61  Fed.  256 — ^American  Nat 

Bank  v.  Watkins,  66  C.  C.  A.  122,  119  Fed. 

556 — Burke  v.  Claughton,  12  App.  D.  C.  190. 

5022.  Testimony  which,  if  improperly  ad- 
mitted, did  no  injury,  constitutes  no  reason 
for  reversing  the  judgment.  Cavazos  v. 
Trevino,  6  Wall.  773,  18:  813 
Chicago  V.  Greer,  9  Wall.  726,  19:  769 
Relfe  V.  Wilson,  131  U.  S.  clxxxix.  Appx. 

and  26: 212 

Union  Consol.  Silver  Min.  Co.  v.  Taylor,  100 

U.  S.  37,  25:541 

Cited  in  Lancaster  v.  Collins,  116  U.  S.  227, 

29  L.  ed.  875,  6  Sup.  Ct.  Uep.  33 — Runkle  ▼. 

Burnham,  153  U.  S.  224.  38  L.  ed.  697,  14 

Sup.  Ct.  Rep.  837 — Reed  v.  Stapp,  3  C.  C.  A. 

248,  9  U.   S.   App.  34,  52   Fed.  645--United 

States  V.   Shaplei^,  4  C.  C.  A.  248.  12  U. 

S.  App.  26,  54  Fed.  137— Miller  v.  Houaton 

City  Street  R.  Co.  5  C.  C.  A.  139.  13  U.  B. 

App.  57,  55  Fed.  371 — Pacific  Postal  Teleg. 

Cable   Co.    v.    Flelschner,   14    C.    C.   A.    172, 

29    U.    S.    App.    227,    66    Fed.    905— Doe   t. 

Waterloo  Min.  Co.  17  C.  C    A.  193,  44  U.  S. 

App.    204,    70   Fed.   4.^)9- Slpes   v.    Seymour. 

22  C.  C.  A.  92,  40  U.  S.  App.  185.  76  Fed. 

118— Louisville  &  N.  R.  Co.  v.  White.  40  0. 

C.  A.  356,  100  Fed.  243— Glasier  v.  NIchola. 

112  Fed.  878 — West  v.  East  Coast  Cedar  Co. 
51  C.  C.  A.  415,  113  Fed.  741— Groth  v. 
Kersting,  4  Colo.  App.  399.  36  Pac.  156 — 
Fisher  y.  State,  1  Penn.  (Del.)  391,  41  Atl. 
184 — Howgate  v.  United  States,  3  App.  D. 
C.  294 — Burke  v.  Claughton,  12  App.  D.  C 
100 — Tracewell  v.  Farnsley,  104  Ind.  497,  4 
N.  E.  162. 

5023.  The  erroneous  admission  of  evidence 
working  no  substantial  injury  to  appellant 
is  not  ground  for  reversal.  Iron  Silver  Min. 
Co.  V.  Mike  &  S.  Gold  &  S.  Min.  Co.  143 
U.  S.  394,  12  Sup.  Ct.  Rep.  543,  36:  201 
Cited  in  Kansas  City,   Ft.   S.  ft  M.  R.  Co.  t. 

Stoner,  2  C.  C.  A.  444,  10  U.  S.  App.  209,  51 
Fed.  655 — Haugen  v.  Chicago.  M.  &  SL  P. 
R.  Co.  3  S.  D.  405,  53  N.  W.  769. 

5024.  The  mere  illegal  introduction  of  ir- 
relevant evidence  does  not  necessarily  con- 
stitute reversible  error.  Waldron  v.  Wald- 
ron,  156  U.  S.  361,  15  Sup.  Ct.  Rep.  383, 

39:453 
Cited  in  Fisher  v.  State,  1  Penn.   (Del.)   391, 
41  Atl.  184. 

5025.  The  admission  of  irrelevant  evi- 
dence is  not  groimd  for  reversal  if  the  evi- 
dence was  immaterial.  Carr  v.  Fife,  156 
U.  S.  494,  15  Sup.  Ct.  Rep.  427,        39:  508 

5026.  Immaterial  error  in  ruling  upon  ad- 
missibility of  evidence  is  not  ground  for  re- 
versal. Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co.  93  U.  S.  527,  23:868 
Cited  in  Runkle  v.   Burnham,   163  U.   a  224, 

38  L.  ed.  697,  14  Sup.  Ct.  Rep.  837— We«t 
V.   East  Coast  Cedar   Co.  51  C  C  A.  416. 

113  Fed.   741. 

5027.  Where  the  plaintiffs  in  error,  ae- 
cording  to  their  own  showing,  have  no  ri|^t 
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to  recover  in  the  action,  the  errors  of  the 

court  below   in   admitting  evidence   are   no 

CTound  of  reversal.    Barth  v.  Clise,  12  Wall. 

400,  20:  393 

Cited  In  Mcguire  v.  Corwlne,  101  U.  S.  112,  2.» 

L.  ed.  901 — Whitney  v.   Wyman,   101   U.   S. 

397,  25  L.  ed.  1052 — West  v.  Camden,  135  U. 

S.  521.  34  L.  ed.  258.  10  Sup.  Ct.  Rep.  838— 

United   States   v.    Barnes,  6   Ben.   185,    Fed. 

Cas,  No.  14,523— Cahlll  v.  Chicago,  M.  &  St. 

P.  R.  Co.  20  C.  C.  A.  195,  46  U.  S.  App.  85, 

74  Fed.  295 — Butler  v.   Pittsburgh,   C.  C.  ft 

St.  L.  R.  Co.  18  Ind.  App.  663,  46  N.  B.  92— 

Lockbart  v.  Wills,  9  N.  M.  360,  54  Pac.  336— 

Mehurin  v.  Stone,  37  Ohio  St.  54. 

5028.  Assignments  of  error,  because  the 
court  admitted  evidence  directly  pertinent 
to  the  issues  which  had  been  made  by  the 
pleadings,  are  not  grounds  of  reversal.  Very 
▼.  Watkins,  23  How.  469,  16:622 

5029.  If,  upon  any  one  issue,  error  was 
committed,  either  in  the  admission  of  evi- 
dence or  in  the  charge  of  the  court,  a  gen- 
eral verdict  upon  several  issues  cannot  be 
upheld.  Maryland  use  of  Markley  v.  Bald- 
win, 112  U.  S.  490,  5  Sup.  a.  Rep.   278, 

28:  822 
Cited  In  Hopkins  v.  Orr,  124  U.  S.  514,  31  L. 
ed-  525.  8  Sop.  Ct.  Rep.  590 — What  Cheer 
Coal  Co.  V.  Johnson,  6  C.  C,  A.  152,  12  U. 
8.  App.  490,  56  Fed.  813 — Cresswell  Ranch 
&  Cattle  Co.  V.  Martindale,  11  C.  C.  A.  39, 
27  U.  8.  App.  277,  63  Fed.  90— St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Needham,  25  L.R.A.  838, 
11  C.  C.  A.  63,  27  U.  S.  App.  227,  63  Fed. 
114 — B1reman*s  Fund  Ins,  Co.  v.  McGreevy, 
55  C.  C.  A.  547.  118  Fed.  419— Denver  k  R. 
G.  R.  Co.  V.  Slpes.  23  Colo.  232,  47  Pac.  287. 

5030.  Evidence  that  one,  now  deceased, 
spoke  "of  the  situation  of  the  lots"  in  a 
suit  in  ejectment,  proves  nothing  and  is 
the  mere  introductory  language  of  the  wit- 
ness; and  is  so  inconsequential  as  not  to 
be  a  proper  matter  of  exception.  Morris 
V.  Harmer,  7  Pet.  554,  8:  781 
DUUngui^hed  In  Hurlhnrt  v.  Hurlburt,  63  Vt. 

671.  22  Atl.  850. 

Cited  in  Davis  v.  Sanders,  11  N.  H.  264. 

5031.  In  an  action  against  a  city,  it  is 
not  reversible  error  to  permit  plaintiff  to 
show  that  he  had  given  notice  of  his  claim 
to  defendant,  or  to  give  in  evidence  pertinent 
sections  of  the  municipal  code.  Lincoln  v. 
Power,  151  U.  S.  436,  14  Sup.  Ot  Rep.  387, 

38:  224 
CHed  in  McLeod  v.  Spokane,  26  Wash.  849,  67 
Pac.   74. 

5032.  Error  committed  by  the  trial  court 
either  in  admitting  evidence  or  in  the  legal 
effect  given  to  the  evidence  admitted  con- 
cerning acts  which  were  held  adequate  to 
interrupt  the  course  of  prescription  is  not 
ground  for  reversal,  where  the  appellate 
court  decides  that  a  longer  period  of  pre- 
scription controlled,  concerning  which  the 
acts  of  interruption  were  wholly  irrelevant, 
although  the  defeated  party,  relying  on  the 
certainty  of  a  reversal  because  of  such  er- 
rors, may  have  neglected  to  make  a  full 
defense,  or  to  assign  other  substantial  er- 


rors in  the  appellate  court.  Royal  Ins.  Co, 
V.  Miller,  199  U.  S.  353,  26  Sup.  a.  Rep.  46, 

50:  226 
Cited   in   Amadeo   v.   Northern   Assur.    Co.   201 

U.   S.  200,   50  L.  cd.  726,  26  Sup.   Ct.  Rep. 

507. 

5033.  The  erroneous  admission  in  evidence 
in  an  action  on  a  policy  of  life  insurance, 
of  testimony  of  a  repute  in  the  family  of 
the  insured  concerning  his  death  and  the 
manner  thereof,  as  tending  to  establish  the 
contested  fact  of  his  death,  is  not  ground 
for  reversal,  where  it  affirmatively  appears 
that  if  such  evidence  had  any  influence  on 
the  verdict  it  was  because  it  tended  to  re- 
but any  inference  of  a  combination  to  de- 
fraud the  insurance  company,  upon  which 
question  the  evidence  was  competent. 
Fidelity  Mut.  Life  Asso.  v.  Mettler,  185  U. 
S.  308,  22  Sup.  Ct.  Rep.  662,  46:  922 
Cited  In  Fidelity  &  D.  Co.  v.  Courtney,  186  U. 

S.    351,    46   L.   ed.    1198,   22   Sup.    Ct.  Rep. 
838. 

5034.  Errors  in  the  reception  of  evidence 
will  be  held  material  where  it  does  not  ap- 
pear beyond  doubt  that  they  could  not 
prejudice  the  rights  of  the  party  against 
whom  the  evidence  was  received.  Mexia  v. 
Oliver,  148  U.  S.  664,  13  Sup.  Ct.  Rep.  754, 

37:  602 
Cited  in  United  States  v.  Price  Trading  Co.  48 
C.  C.  A.  342.  109  Fed.  250 — Choctaw.  O.  & 
G.  R.  Co.  V.  Holloway,  52  C.  C.  A.  267,  114 
Fed.  465— Choctaw,  O.  &  G.  R.  Co.  v,  Ten- 
nessee, 53  C.  C.  A.  504,  116  Fed.  30— Chicago 
House  Wrecking  Co.  v.  Blmey,  54  C.  C.  A. 
467,  117  Fed.  81 — United  States  v.  Gentry, 
55  C.  C.  A.  664,  119  Fed.  76 — Smuggler 
Union  MIn.  Co.  v.  Broderlck,  25  Colo.  19, 
71  Am.  St.  Rep.  106,  53  Pac.  169— «Henry 
V.  Colorado  Land  &  Water  Co.  10  Colo.  App. 
28,  51  Pac.  90. 

5035.  Judgment  will  be  reversed  for  the 
improper  admission  of  evidence  unless  it  is 
made  to  appear  so  clearly  as  to  be  beyond 
doubt  that  the  error  did  not  prejudice  and 
could  not  have  prejudiced  the  rights  of  the 
party.  Smith  v.  Shoemaker,  17  Wall.  630. 
*^  21:717 
Cited  in   Vlcksburg  &   M.   R.    Co.    v.   O'Brien. 

119  U.  S.  108,  30  L.  ed.  300,  7  Sup.  Ct.  Rep. 
118 — Ward  v.  Cochran,  150  U.  S.  610,  37  L. 
ed.  1199,  14  Sup.  Ct.  Rep.  230— Sanger  v. 
Flow,  1  C.  C.  A.  62,  4  U.  S.  App.  32,  48  Fed. 
157 — ^Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
Stoner,  2  C.  C.  A.  444.  10  U.  S.  App.  209,  51 
Fed.  655 — National  Masonic  Acci.  Asso.  v. 
Shryock,  20  C.  C.  A.  11,  86  U.  S.  App.  658, 
78  Fed.  781— Choctaw,  O.  &  G.  R.  Co.  v. 
Holloway,  52  C.  C.  A.  267,  114  Fed.  465— 
Choctaw.  O.  &  G.  R.  Co.  v.  Tennessee.  53  C. 
C.  A.  504.  116  Fed.  80— Chicago  House 
Wrecking  Co.  v.  Blmey,  54  C.  C.  A.  467, 
117  Fed.  81 — United  States  v.  Gentry,  55 
C.  C.  A.  664.  119  Fed.  76— Alaska  Commer- 
cial Co.  V.  Dinkelspiel,  57  C.  C.  A.  18.  121 
Fed.  322 — Magness  v.  State,  67  Ark.  604,  50 
Pac.  554 — Smuggler  Mln.  Co.  v.  Broderlck, 
25  Colo.  18,  71  Am.  St.  Rep.  106,  53  Pac. 
109 — Henry  v.  Colorado  Land  ft  Water  Co. 
10  Colo.  App.  23,  51  Pac.  90 — ^Hangen  v. 
Chicago,  M.  &  St.  P.  R.  Co.  3  S.  D.  405.  53 
N.  W.  769 — Simmons  v.  Spratt.  26  Fla.  464, 
9  L.R.A.  347,  8  So.  123— State  v.  Taylor,  118 
Mo.  162,  24  S.  W.  449 — Cluverius  v.  Com.  81 
Ya.    863 — Heer    v.     Warren-Scharf    Asphalt 
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Paving   Co.   118   Wis.   67,   94   N.   W.   789— 
CluTcrius  y.  Com.  81  Va.  895. 

5036.  Judgment  will  be  reversed  for  er- 
ror in  admitting  hearsay  evidence  of  a 
statement  that  would  have  been  admissible 
if  testified  to  by  the  one  alleged  to  have 
made  it,  and  for  directing  the  jury  to  con- 
sider it  for  .what  it  was  worth.  Young  v. 
Godbe,  15  Wall.  562,  21 :  250 

5037.  The  prejudicial  effect  of  admitting 
in  evidence  a  statement  which  is  admissible 
only  as  a  confession  of  guilt,  but  which  was 
wrongfully  admitted  because  it  was  not 
voluntarily  made,  cannot  be  avoided  on  the 
ground  that  it  was  not  prejudicial  because 
it  did  not  tend  to  prove  guilt.  Bram  v. 
United  States,  168  U.  S.  532,  18  Sup.  Ct. 
Rep.  183,  42:  568 
Cited  in  State  v.  Nagle,  25  E.  I.  109,  105  Am. 

St.   Rep.   864,   54   Atl.    1063. 

Facts  otherwise  proved. 

5038.  An  exception  to  the  admission  of 
testimony  as  to  a  fact  which  sufficiently 
appears  from  other  evidence  is  not  avail- 
able error.  Lancaster  v.  Collins,  115  U.  S. 
222,  6  Sup.  Ct.  Rep.  33,  29:  373 

5039.  Although  incompetent  evidence  be 
received  in  an  equity  case,  yet  if  the  decree 
can  be  sustained  by  such  evidence  in  the 
record  as  is  competent  and  relevant,  the 
United  States  Supreme  Coiirt  will  not  dis- 
turb the  decree.  Ruckman  v.  Cory,  129  U. 
S.  387,  9  Sup.  Ct.  Rep.  316,  32:  728 
Mammoth  Min.  Co.  v.  Salt  Lake  Foundry 

&  Mach.  Co.  151  U.  S.  447,  14  Sup.  Ct. 
Rep.  384,  38:  229 

Cited  in  Haws  v.  Victoria  Copper  Min.  Co.  160 
U.  S.  313,  40  L.  ed.  439,  16  Sup.  Ct.  Rep. 
282 — Sallna  Stock  Co.  y.  Salina  Creek  Irrlg. 
Co.  163  U.  S.  118,  41  L.  ed.  93,  16  Sup.  Ct. 
Rep.  1036 — Grayson  v.  Lynch,  163  U.  S. 
473,  41  L.  ed.  232,  16  Sup.  Ct.  Rep.  1064— 
Bear  Lake  &  River  Waterworks  &  Irrif;.  Co. 
V.  Garland,  164  U.  S.  18,  41  L.  ed.  334,  17 
Sup.  Ct.  Rep.  7 — ^Harrison  v.  Perea,  168  U.  S. 
323,  42  L.  ed.  482,  18  Sup.  Ct.  Rep.  129— 
Naeglin  v.  De  Cordoba,  171  U.  S.  640,  43 
L.  ed.  316,  19  Sup.  Ct.  Rep.  85 — ^Marshall  v. 
Bnrtis,  172  U.  S.  635,  43  L.  ed.  581,  19  Sup. 
Ct.  Rep.  290 — King  v.  McLean  Asylum,  26 
L.E.A.  798.  12  C.  C.  A.  171,  21  U.  S.  App. 
481,  64  Fed.  357 — Mlgeon  v.  Montana  C.  R. 
Co.  23  C.  C.  A.  159,  44  U.  S.  App.  724,  77 
Fed.  252— Re  De  Gottardl,  114  Fed.  342— 
Clawson  v.  Wallace,  16  Utah,  305,  52  Pac. 
9. 

5040.  Whether  evidence  was  improperly 
admitted  will  not  be  considered  where  the 
fact  sought  to  be  proved  thereby  was  after* 
wards  established  by  other  proof  and  even 
admitted.    Chubb  v.  Upton,  95  U.  S.  665, 

24:  523 

5041.  The  admission  of  a  statement  of 
balances  of  an  officer's  account,  made  by  the 
Treasury  Department,  is  not  material  er- 
ror when  it  is  accompanied  by  other  tran- 
scripts giving  both  sides  of  the  account  with 
the  items.  Moses  v.  United  States,  166  U. 
S.  571,  17  Sup,  a.  Rep.  682,  41:  1119 

5042.  Where  a  delivery  of  goods  is  proved 
by  improper  testimony,  if  it  be  afterwards 


proved  by  proper  testimony,  the  allowance 
of  the  first  testimony  is  not  ground  of  er- 
ror.    Cooper   V.   Goates,   21   Wall.    105, 

22:  481 
Cited  in  Richelieu  &  O.  Nav.  Co.  v.  Boston  M. 
Ins.  Co.  26  Fed.  601 — Reed  v.  Stapp.  3  C.  C. 
A.  248,  9  U.  S.  App.  84,  52  Fed.  645 — 
Pacific  Postal  Teleg.  Cable  Co.  v.  Fleischner, 
14  C.  C.  A.  172,  29  U.  S.  App.  227,  66  Fed. 
905 — Brown  v.  Cranberry  Iron  &  Coal  Co. 
18  C.  C.  A.  450,  25  U.  S.  App.  679,  72 
Fed.  102 — Missouri,  K.  &  T.  R.  Co.  v.  Elli- 
ott, 42  C.  C.  A.  199,  102  Fed.  106. 

5043.  Error  in  the  admission  of  evidence 
for  the  prosecution  will  not  require  a  re- 
versal of  a  conviction  against  one  who  has 
in  fact  said  under  oath  that  he  is  guilty  of 
the  charge  preferred  against  him.  Motes  v. 
United  States,  178  U.  S.  458,  20  Sup.  Ct. 
Rep.  993,  44:  1150 
Cited  in  Morgan  v.   Barnbill,  55  C.  C.   A.  6, 

118  Fed.  29 — Ryan  v.  United  States,  26  App. 
D.  C.  84. 

Witnesses  and  their  examination. 

5044.  If  an  answer  is  not  prejudicial,  the 
materiality  or  propriety  of  the  question  is 
immaterial.  Cochran  v.  United  States,  157 
U.  S.  286,  15  Sup.  Ct.  Rep.  628,         39:  704 

5045.  Where  a  question  is  asked  a  wit- 
ness and  objected  to,  and  an  answer  per- 
mitted and  an  exception  taken,  but  no  an- 
swer of  the  witness  is  given,  the  exception 
is  of  no  avail.  Lovell  v.  Davis,  101  U.  S. 
541,  25:  944 
Cited  in  Binirham  v.  Lipman,  40  Or.   369,  67 

Pac.  98. 

5046-7.  Where  a  question  is  asked  which 
is  illegal  only  because  it  may  elicit  im- 
proper testimony,  and  the  court  permits  it 
to  be  answered  against  the  objection  of  the 
other  party,  the  injury  done,  if  any,  is  by 
the  answer,  and  the  erroneous  ruling  of  the 
court  is  immaterial,  if  the  witness  testifies 
that  he  knows  nothing  of  the  matter  as  to 
which  he  is  interrogated,  or  if  his  answer 
is  favorable  to  the  objecting  party.  Kailor 
V.  Williams,  8  Wall.  107,  19:  348 

Cited  in  Eagle  ft  P.  Mfg.  Co.  v.  Gibson,  62  Ala. 

378 — Hill  V.  Robinson,  23  Mich.  26 — Bdme 

V.  Rosser,  26  Gratt.  646. 

Bditorial  note. 

Review  of  decisions  as  to  competency  d 
children   as   witnesses.  40:  244 

In  cases  tried  without  Jury. 

5048.  The  admission  of  illegal  evidence  is 
not  of  itself  ground  of  reversal  or  Mil  of 
exceptions,  where  the  cause  was  tried  by 
consent  without  a  jury.  Field  v.  United 
States,  9  Pet.  182,  9:  94 
Cited  in  United  States  v.  King,  7  How.  855. 

12  L.  ed.  948 — Streeter  v.  Sanitary  District, 
66  C.   C.  A.   197,   133  Fed,   131. 

5049.  Although  the  admission  of  illegal 
testimony,  even  if  material,  is  not  of  itself 
ground  for  reversing  the  judgment,  nor  prop- 
erly the  subject  of  a  bill  of  exceptions,  still, 
where  the  cause  is  tried  without  a  jury  in 
the  circuit  court  sitting  in  Louisiana,  it  is 
proper  to  enter  on  the  record  that  it  was 
objected  to,  and  it  may  be  done  in  that 
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form  if  the  parties  and  the  court  think 
proper  to  adopt  it.  United  States  v.  King, 
7  How.  833,  12:  934 

Cited   In  Streeter  v.   Sanitary   District,   66  C. 
C.  A.  197,  133  Fed.  181. 

5050.  The  rule  that  the  admission  of  im- 
proper evidence  on  a  trial  by  the  court 
without  a  jury  will  not  require  a  reversal 
unless  it  appears  that  such  evidence  was 
relied  upon  is  not  changed  by  the  New 
Mexico  act  of  1889^  chap.  1,  §  4,  providing 
that  a  cause  tried  without  a  jury  shall  be 
reviewed  in  the  same  manner  and  to  the 
same  extent  as  if  it  had  been  tried  by  the 
jury.  Grayson  v.  Lynch,  163  U.  S.  468,  16 
Sup.  Ct.  Rep.   1064,  41 :  230 

Editorial  note. 

Admission  of  illegal  evidence  in  equity 
cases  not  ground  for  exception.  9:  94 

b.  Erroneotis  ExcltiMon. 

Errors  Waived  or  Cured  Below,  see  supra, 

4727,   4728. 
See  also  supra,  3311. 

5051.  The  rejection  of  evidence  which  did 
not  injure  a  party  is  not  ground  of  error. 
Gregg  v.  Moss,  14  Wall.  564,  20:  740 
Cannon  v.  Pratt,  99  U.  S.  619,  25:  446 
Hombuckle  v.  Stafford,  111  U.  S.  389,  4  Sup. 

Ct.  Rep.  515,  28:  468 

Cited  in  Hombuckle  v.  Stafford,  111  U.  S.  894, 
28  L.  ed.  470,  4  Sup.  Ct.  Rep.  515 — Lancaster 
V.  Collins,  115  U.  8.  227.  29  L.  ed.  375,  6 
Sup.  Ct.  Rep.  38 — Sanger  v.  Plow,  1  C.  C.  A. 
62.  4  U.  S.  App.  32.  48  Fed.  157— Reed  v. 
Stapp,  3  C.  C.  A.  248,  9  U.  S.  App.  34.  62 
Fed.  645 — United  States  v.  Shapleiffh,  4  C. 
r.  A.  248.  12  U.  8.  App.  26,  54  Fed.  137— 
ronnecticnt  Mut.  L.  Ins.  Co.  v.  McWhlrter, 
19  C.  C-  A.  627,  44  U.  S.  App.  492,  73  Fed. 
4.51 — SIpes  V.  Seymour.  22  C.  C.  A.  02.  40 
U.  S.  App.  185,  76  Fed.  118 — Glasler  v. 
Nichols,  112  Fed.  878 — Snowden  v.  Loree, 
63  C.  C.  A.  162,  128  Fed.  420— Kingman  v. 
OCallagban,  4  S.  D.  635,  57  N.  W.  912— 
Fisher  v.  State,  1  Penn.  (Del.)  391.  41  Atl. 
184 — Reeves  v.  Low,  8  App.  D.  C.  117 — 
Tracewell  v.  Famsley.  104  Ind.  497,  4  N. 
B.  162 — United  States  Trust  Co.  v.  Territory, 
10  N.  M.  428,  62  Pac.  987. 

5052.  Rejecting  legal  evidence  of  a  fact 
is  not  error,  unless  the  fact  is  relevant  to 
the  issue.    Turner  v.  Fendall,  1  Cranch,  117, 

2:53 
Cited  In  Polk  v.  Robertson.  1  Overt.  457,  Fed. 
Cas.  No.  11.250 — Duffee  v.  Pennington,  1  Ala. 
50A — Crenshaw  v.  Davenport,  6  Ala.  302,  41 
Am.  l>pc.  66— Carter  v.  Bennett,  4  B'la.  339 
— Jackson  ex  dem.  Webb  v.  Roberts,  11  Wend. 
429. 

5053.  In  order  to  make  the  exclusion  of 
an  answer  to  a  question  put  to  a  witness 
prejudicial  error  the  question  must  clearly 
admit  of  an  answer  favorable  to  the  party 
proposing  it  on  a  matter  manifestly  rele- 
vant to  the  issue.  Origet  v.  Hedden,  155  U. 
S.  228,  15  Sup.  Ct.  Rop.  92,  39:  130 
Cited  in  Fidelity  &  D.  Co.  v.  Courtney,  186  U. 

8.  361,  46  L.  ed.  1198,  22  Sup.  Ct.  Rep.  833. 

5064.  The  exclusion  of  a  telegram  and  a 
letter  from  officials  in  the  United   States 


Land  Office,  to  the  effect  that  the  commis- 
sioner had  accepted  a  bond  in  lieu  of  logs 
alleged  to  have  been  unlawfully  removed 
from  an  Indian  reservation,  and  that  such 
logs  would  be  or  had  been  released,  is  not 
error  where  neither  the  telegram  nor  the 
letter  adds  anything  to  the  inferences  to 
be  derived  from  the  face  of  the  bond.  Pine 
River  Logging  &  Improv.  Co.  v.  United 
States,  186  U.  S.  279,  22  Sup.  Ct.  Rep.  920, 

46:  1164 

6055.  [A  decree  of  condemnation  of  cap- 
tured property  will  not  be  reversed  because 
the  captors  did  not  bring  or  send  the  master 
of  the  captured  vessel  to  be  inquired  of,  nor 
produce  documents  mentioned  by  the 
master  in  his  protest,  where  it  appears  that 
condemnation  must  have  taken  place  not- 
withstanding such  evidence  if  given.  The 
Chester  v.  The  Experiment  (Fed.  Ot.  Ap.) 
2  Dall.  41,  1 :  280] 

5056.  Where  the  court  below  held  that  an 
exception  was  well  taken  to  parol  evidence 
to  explain,  contradict,  or  qualify  the  entry 
of  a  discharge  of  a  mortgage  on  the  margin 
of  the  records,  as  made  in  accordance  with 
a  certain  agreement,  such  decision  is  im- 
material if  it  further  holds,  in  its  finding 
of  facts,  that,  giving  full  effect  to  that 
evidence,  it  does  not  prove  anything  to  im- 
peach the  force  and  effect  of  the  discharge, 
because  said  discharge  was  not  made  in  ac- 
cordance with  that  agreement.  Ivinson  v. 
Hutton,  119  U.  S.  604,  7  Sup.  Ct.  Rep.  403, 

30:  509 

5057.  The  exclusion  of  evidence  of  a  de- 
mand in  some  portions  of  the  United  States 
for  artificially  colored  coffee,  on  the  issue 
whether  such  coffee  was  adulterated  within 
the  prohibition  of  N.  Y.  Laws  1893,  chap. 
661,  §  41,  against  the  sale  within  the  state 
of  adulterated  food  products,  will  not  re- 
quire a  reversal  of  the  judgment  of  a  state 
court  on  writ  of  error  from  the  United 
States  Supreme  Court,  on  the  theory  that 
the  effect  of  such  evidence  would  have  been 
to  show  that  coffee  artificially  colored  as 
a  means  of  fraud  and  deception  was  a 
recognized  article  of  commerce,  the  right 
to  deal  in  which  was  protected  by  the  com- 
merce clause  of  the  Federal  Constitution. 
Crossman  v.  Lurman,  192  U.  S.  189,  24  Sup. 
Ct.  Rep.  234,  48:  401 

5058.  Refusal  to  permit  a  medical  wit- 
ness to  give  an  opinion  as  to  the  sanity 
of  one  executing  a  power  of  attorney,  based 
on  facts  and  symptoms  stated  in  deposi- 
tions read  on  the  trial,  is  harmless  to  de- 
fendant claiming  under  it,  where  his  opin- 
ion in  favor  of  sanity  is  given,  founded  on 
all  the  testimony  adduced  by  plaintiff  to 
show  insanity.    Dexter  v.  Hall,  15  Wall.  9, 

21:73 

5059.  Where  the  issue  as  to  the  injury 
to  property  was  the  real  point  of  inquiry 
on  the  trial,  the  rulings  of  the  court  ex- 
cluding proper  evidence  upon  the  issue  will 
not  be  sustained  for  want  of  affirmative 
proof,  in  the  record,  of  plaintiff's  ownership 
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of  the  property.  Shepherd  v.  Baltimore  & 
O.  R.  Co.  130  U.  S.  426,-  9  Sup.  Ct.  Rep. 
598,  SZ:  970 

5060.  The  reception  in  rebuttal,  of  evi- 
dence which  is  strictly  competent  only  in 
chief,  being  discretionary,  its  rejection  by 
the  court  sua  sponte  on  another  and  illegal 
ground  cannot  be  sustained;  the  party  is 
entitled  to  a  decision  in  the  exercise  of  that 
discretion.  French  v.  Hall,  119  U.  S.  152, 
7  Sup.  a.  Rep.  170,  30:  375 

5061.  Where  the  case  was  decided  upon 
testimony  taken  on  a  former  trial  and 
admitted  by  consent,  but  the  testimony  was 
not  read  before  this  jury,  because  the  court 
had  heard  it  in  the  first  case,  and  did  not 
deem  it  necessary  to  be  heard  by  the  jury 
in  this  case,  it  is  a  fatal  error.  It  was  a 
trial  by  jury  only  in  name.  Barney  v. 
Schmeider,  9  Wall.   248,  19:  648 

5062.  The  court  having  erroneously  re- 
fused to  allow  the  plaintiff  to  offer  a  paper 
in  evidence  as  a  disclaimer  of  part  of  a 
patent,  afterwards  refused  to  allow  the  de- 
fendant to  offer  the  same  paper  in  evidence 
for  the  purpose  of  prejudicing  the  plaintiff's 
rights.  The  last  refusal  was  correct.  The 
reason  given  was  erroneous,  but  this  is  not 
a  sufficient  cause  for  reversing  the  judg- 
ment.    Silsby  V.   Foote,   14   How.   218, 

14:  394 
died   in   Jennlson   v.   Haire,   29   Mich.   222 — 
Ballard  v.  Chewning,  49  W.  Va.  616,  89  8. 
E.  170. 

Established  by  other  proof. 

5063.  Exclusion  of  evidence  to  prove  a 
fact  will  not  justify  a  reversal  of  the  judg- 
ment where  the  fact  was  fully  proved  by 
other  evidence,  and  the  party  had  the 
benefit  of  such  proof.  Lucas  v.  Brooks,  18 
Wall.  436,  21:779 
Cited  In   Lancaster  v.  Collins,   115  U.   S.  227, 

29  L  ed.  375,  6  Sup.  Ct.  Rep.  33 — United 
SUtes  V.  Sbaplelgb,  4  C.  C.  A.  248,  12  U. 
S.  App.  26,  54  Fed.  137 — Sipes  v.  Seymour, 
22  C.  C.  A.  92,  40  U.  S.  App.  185,  76  Fed. 
118 — Reeves  v.  Low,  8  App.  D.  C.  117. 

Cumnlatlye  or  impeaching  eridenoe. 

5064.  The  improper  exclusion  of  testi- 
mony, on  a  trial  by  the  court,  when  a  jury 
has  been  dispensed  with,  is  error.  Where 
such  excluded  evidence  is  merely  cumulative, 
upon  a  question  of  fact,  its  exclusion  may 
be  held  immaterial.  Arthurs  v.  Hart,  17 
How.  6,  •  15: 30 

5065.  Error  in  excluding  evidence  is  im- 
material where  its  whole  effect,  if  admitted, 
would  be  to  impeach  testimony  which  was 

fiven  no  effect.    Koenigsberger  v.  Richmond 
ilver  Min.  Co.  158  U.  S.  41,  15  Sup.  Ct. 
Rep.  751,  39:889 

o.  Befuaal  to  Strike  Out. 

Motions  to  Strike  Out  Generally,  see  Trial, 

rv.  c. 

5066.  Error,  if  any,  in  refusing  to  strike 
out  expert  testimony  as  to  the  reasonable 


value  of  legal  services,  because,  on  cross- 
examination,  it  appeared  that  such  testi- 
mony was  based  upon  an  assumption  of  fact 
not  disclosed  to  the  jury,  is  not  prejudicial, 
where  the  jury  by  its  verdict,  finds  t!hat  the 
amount  of  compensation  to  be  paid  for  such 
services  was  fixed  by  contract,  and  eadi  wit- 
ness testified  upon  the  assumption  that 
the  compensation  was  not  so  fixed,  and  it 
was  upon  that  assumption  alone  that  their 
testimony  was  submitted  to  the  jury. 
Cunningham  v.  Springer,  204  U.  S.  647,  27 

Sup.  Ct.  Rep.  301,  51:  662 

^ 

5067.  Where  there  is  enough  in  the  bill  to 
warrant  the  relief,  and  the  defendants  could 
not  have  been  taken  by  surprise.'  the  decree 
should  not  be  reversed  on  the  ground  that 
the  allegata  and  the  fn-obata  do  not  suffi- 
ciently agree  to  justify  it.  Moore  v.  Craw- 
ford, 130  U.  S.  122,  9  Sup.  Ct  Rep.  447, 

32:  878 
Cited  in  Savings  ft  L.  Soc.  v.  DavldsoD.  38  C.  C. 
A.  373.  97  Fed.  703 — Burt  v.  C.  Gotzlaa  Jk 
Co.  48  C.  C.  A.  67,   102  Fed.  945. 

d.  Variance, 

5068.  Where  the  findings  of  the  court 
were  warranted  by  the  proofs,  and  the  judg- 
ment conforms  to  the  law  and  justice  of  the 
case,  variance  between  the  averments  of  the 
petition  and  the  facts  will  be  disre^rded. 
New  Orleans,  0.  &  G.  W.  R.  Go.  v.  Lindsay. 
4  Wall.  650,  18:  328 
Cited  in  Less  v.  English,  29  C.  C.  A.  280,  5« 

n.  S.  App.  16,  85  Fed.  475— Patlllo  v.  Allen 
West  Commission  Co.  47  C.  C.  A.  645,  lOK 
Fed.  731— Black  v.  Teeter,  1  Alaska,  564— 
Coffee  V.    Emigh,    16   Colo.    102,    10   L.B.A. 
129,  26  Pac.  83. 

e.  Withdrawal  of  Evidence, 

5069.  The  withdrawal  of  evidence  which 
was  improperly  admitted  is  no  ground  of 
error.    Specht  v.  Howard,  16  Wall.  564, 

21:348 
Cited  in  Hopt  v.  Utali,  120  U.  8.  439.  30  L. 
ed.  711,  7  Sup.  Ct.  Rep.  614 — Waldron  v. 
Waldron,  156  U.  8.  383,  39  L.  ed.  459.  18 
Sup.  Ct.  Rep.  383 — Whlttaker  v.  Voorheet, 
38  Kan.  77,  15  Pac.  874— SUte  v.  Ligbtaey, 
48  S.  C.  116,  20  S.  B.  975. 

f .  Refusal  to  Permit  Taleing  in  WriUmg* 

5070.  The  refusal  of  the  judge  of  the  dis- 
trict court  in  Louisiana  to  permit  the  evi- 
dence to  be  taken  in  writing  to  be  sent  to 
the  Supreme  Court,  according  to  the  laws  of 
Louisiana,  is  not  error  for  which  the  judg- 
ment will  be  reversed.  Parsons  v.  Bedford, 
3  Pet.  433,  7:  732 
Cited  in  Arkansas  Valley  Land  ft  Cattle  Co.  v. 

Mann,  130  U.  S.  75,  32  L.  ed.  856,  9  Sop. 
Ct.  Rep.  458— Blitz  v.  United  States,  153 
U.  S.  312,  38  L.  ed.  727,  14  Sap.  Ct  Rep. 
924 — Poole  V.  Nixon,  9  Pet.  772,  Appz.  Fed. 
Cas.  No.  11,270— New  York  ft  T.  8.  8.  Co.  v. 
Anderson,  1  C.  C.  A.  533,  1  U.  8.  App.  176, 
50  Fed.  465 — Northern  P.  R.  Co.  v.  Charless. 
2  C.  C.  A.  398,  7  U.  S.  App.  859,  51  Fed. 
570 — Richmond  B.  ft  Bleetrie  Co.  t.  Dtek* 


APPEAL  AND  ERROR,  VIII.  m,  4,  a. 


687 


3  C  C.  A.  150,  8  U.  S.  App.  00,  52  Fed.  380 
— Basslck  Min.  Co.  v.  Schoolfl«»ld,  15  Colo. 
380.  24  Pac.  1049— Hurd  v.  McClellan,  1 
Colo.  App.  330,  29  Pac.  181 — McCarthy  v. 
Strait,  7   Cdlo.   App.  63,   42   Pac.   189. 

4.  A8  to  Instructions, 

a.  Instructions  Given. 

General    Principles    Followed    in    Reviewing 

Instructions,  see  supra.   3987-3990. 
Error   in    Party's   Favor,   see   supra.   4306- 

4309. 
Errors  as   to.  Waived  or  Cured  below,   see 

supra,  4731-4736. 
Error  in,  as  Denial  of  Equal  Protection  and 

Privileges,  see  Constitutional  Law,  391, 

392. 
Error   in,    as   Denial    of   Due    Process,    see 

Constitutional  Law,  645. 
Validity  of  Instructions  Generally,  see  Trial, 

VI. 
See  also  supra,  3328,  5029,  5036. 

5071.  Where  a  verdict  was  so  obviously 
right  that  no  other  result  could  be  obtained 
on  a  new  trial,  the  judgment  will  not  be  set 
aside  for  technical  inaccuracies  in  the 
charge.     Walbrun  v.  Babbitt,  16  Wall.  577, 

21 :  489 
Cited  In  West  v.  Camden,  135  U.  S.  521.  34 
L.  ed.  258.  10  Sup.  Ct.  Rep.  838 — Coleman 
r.  Heurlch,  2  Mackey.  207 — Butler  v.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  18  Ind.  App. 
863.  46  N.  E.  92. 

5072.  An  erroneous  charge  does  not  con- 
stitute reversible  error,  where  it  is  clear 
that,  upon  the  law  and  the  facts,  the  ver- 
dict of  the  jury  was  right,  and  that  the 
error  worked  no  injury.  Tua  v.  Carriere, 
117  U.  S.  201,  6  Sup.  Ct.  Rep.  565, 

29:  855 

5073.  A  judgment  will  not  be  reversed 
on  account  of  erroneous  instructions,  if 
they  would  not  have  changed  the  result, 
and  the  verdict  could  not  have  been  other- 
wise than  as  rendered.  Chicago,  M.  &  St. 
P.  R.  Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  a. 
Rep.  184,  28:787 
Cited  In   I^ackett  v.  Rumbaugh,  45  Fed.   32 — 

Johnson  v.  Northern  P.  R.  Co.  1  N.  D.  364, 
48  N.  W.  227 — Baltimore  &  O.  R.  Co.  v.  Mc- 
Kenzle.  81  Va.  86 — Bernard  v.  Richmond,  F. 
ft  P.  R.  Co.  85  Va.  794.  17  Am.  St.  Rep.  103, 
8  S.  E.  785. 

5074.  Where  plaintiff  has  no  right  to  re- 
cover in  a  case  according  to  his  own  show- 
ing, anv  errors  in  instructions  are  imma- 
terial.  'Barth   v.    Clise.    12    Wall.    400, 

20:  393 

Evans  v.  Pike,  118  U.  S.  241,  6  Sup.  Ct. 

Rep.   1090,  30:  234 

5075.  When  the  record  shows  that  the 
appellant's  case  was  defective,  and  he  was 
not  entitled  to  recover;  the  judgment  will 
not  l>e  reversed  on  account  of  erroneous  in- 
•^tnictions.  McLemore  v.  Louisiana  State 
Bank,  91  U.  S.  27,  23:  196 
Cited  In   W(f8t  v.   Camden,   135  U.   S.  622,   34 

L.  ed.  258,  10  Sup.  Ct.  Rep.  838 — Cahill  v. 


Chicago,  M.  &  St.  P.  R.  Co.  20  C.  C.  A.  195, 
46  U.  S.  App.  85,  74  Fed.  296. 

5076.  A  judgment  in  favor  of  defendant 
should  not  be  reversed  for  an  erroneous  in- 
struction to  the  jury  which  did  no  harm  to 
plaintiff  because  he  could  not  recover  in 
any  event.  West  v.  Camden,  135  U.  S.  507, 
10  Sup.  Ct.  Rep.  838,  34:  254 
Cited  In  Sanger  v.  Flow,  1  C.  C.  A.  62,  4  U.  S. 

App.  32,  48  Fed.  157— Cahill  v.  Chicago,  M. 
&  St.  P.  R.  Co.  20  C.  C.  A.  195,  46  U.  S.  \pp. 
85,  74  Fed.  296. 

5077.  Where  the  plaintiff  had  no  title  on 
which  a  jury  could  have  found  a  verdict  in 
her  favor,  instructions  by  the  court  adverse 
to  her,  concerning  the  effect  of  a  mortgage 
given  by  her  on  her  title,  could  work  her  no 
injury,  and  are  no  grounds  for  reversal. 
Deery  v.  Cray,  10  Wall.  263,  19:  887 

5078.  Where,  in  the  charge  to  the  jury, 
there  was  no  material  error  to  the  injury  of 
the  party  excepting,  the  court  will  not  con- 
sider whether  the  language  used  in  the 
charge  was  technically  accurate.  Henderson 
Bridge  Co.  v.  McGrath,  134  U.  S.  260,  10 
Sup.  Ct.  Rep.  730,  33:  934 

5079.  Instructions  are  not  ground  for  re- 
versal, if  they  are  substantially  correct  as 
a  whole.  Indianapolis  &  St.  L.  R.  Co.  v. 
Horst,  93  U.  S.  291.  23:  898 

5080.  Where  instructions  to  a  jury  are 
full  and  do  not  mislead,  the  judgment  will 
not  be  reversed  because  detached  sentences, 
read  alone,  need  qualification.  Evanston  v. 
Gunn,  99  U.  S.  660,  25:  306 
Washington   &   G.    R.   Co.   v.   Gladmon,    15 

Wall.  401,  21:  114 

Cited  in  Spalding  v.  Castro,  153  U.  S.  39,  38  L. 

ed.    627,    14    Sup.    Ct.    Rep.    768 — Baltimore 

6  P.  R.  Co.  V.  Mackey,  157  U.  S.  87.  39  L.  ed. 
029,  15  Sup.  Ct.  Rep.  491 — Schutz  v.  Jor- 
dan, 32  Fed.  62 — Chicago,  R.  I.  &  P.  R.  Co. 
V.  LInney,  7  C.  C.  A.  660,  19  U.  S.  App.  316, 
59  Fed.  49 — St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Needbam,  16  C.  C.  A.  460,  82  U.  S.  App.  635, 
69  Fed.  826 — Fidelity  Mut.  Life  Asso.  v. 
Miller,  34  C.  C.  A.  218,  63  U.  S.  App.  717, 
92  Fed.  70 — Kerr-Murray  Mfg.  Co.  v.  Hess, 
38  C.  C.  A.  652,  98  Fed.  61— State  v.  Hall, 
16  S.  D.  16,  65  L.R.A.  157,  91  N.  W.  325— 
Baltimore  &  P.  R.  Co.  v.  Webster,  6  App.  D. 

C.  201 — Howgate  v.   United   States,   7   App. 

D.  C.  254 — Sonvals  v.  Leavltt,  50  Mich.  Ill, 
16  N.  W.  37 — Norfolk  &  W.  R.  Co.  v.  Burge, 
84  Va.  70,  4  8.  B.  21. 

5081.  Where,  taking  all  the  instructions 
together,  of  the  court  to  the  jury,  they 
conform  to  the  well -settled  law,  and  there 
is  no  ground  for  supposing  that  the  jury 
has  been  misled,  the  judgment  will  not  be 
reversed  by  reason  of  the  instructions. 
Stewart  v.  Wyoming  Cattle  Ranche  Co.  128 
U.  S.  383,  9  Sup.  a.  Rep.  101,  32:  439 
Cited  in  Chicago.  R.  I.  &  P.  R.  Co.  v.  Linney, 

7  C.  C.  A.  660,  19  U.  S.  App.  315,  69  Fed.  49 
— St.  Louis,  I.  M.  ft  S.  R.  Co.  V.  Needham, 
16  C.  C.  A.  460,  32  U.  S.  App.  635.  69  Fed. 
826. 

5082.  Where  the  charge  puts  the  case  to 
the  jury  on  fair  grounds  and  no  valid  ob- 
jections   to    the    legal    propositions    stated 
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by  the  court  appear,  this  court  will  not  re- 
verse on  account  of  the  charge.  Gregg  v. 
MoBB,  14  Wall.  664,  20:  740 

5083.  An  inaccuracy  in  a  charge,  which 
could  not  have  misled  the  jury,  is  imma- 
terial. Knickerbocker  L.  Ins.  Co.  v.  Trefz, 
104  U.  S.  197,  26:  708 

5084.  A  judgment  will  not  6e  set  aside 
because  the  charge  of  the  court  may  be 
open  to  some  verbal  criticism,  where  it  could 
not  have  misled  the  jury  of  ordinary  intelli- 
gence. Chicago  &  N.  W.  R.  Co.  v.  Whitton, 
13  Wall.  270,  20:  571 
Cited  In  New  York,  L.  E.  &  W.  R.  Co.  v.  Bstlll, 

147  U.  S.  614,  37  L.  ed.  303,  13  Sup.  Ct.  Rep. 
444 — Coffin  V.  United  States,  156  U.  S.  466, 
80  L.  cd.  492,  15  Sup.  Ct.  Rep.  304 — Ooddard 
V.  Crefleld  Mills.  21  C.  C.  A.  582,  45  U.  8. 
App.  84,  75  Fed.  821— District  of  Columbia 
V.  Wilcox,  4  App.  D.  C.  122 — Howgate  v. 
United  States,  7  App.  D.  C.  254 — State  v. 
Pike,  65  Me.  116 — Solen  v.  Virginia  ft  T.  R. 
Co.  13  Nev.  138. 

5085.  An  instruction  which,  standing  alone, 
might  have  misled,  cannot  be  held  prejudicial 
if  it  could  not  have  misled  in  connection 
with  the  context.  Northern  P.  R.  Co.  v. 
Babcock,  154  U.  S.  190,  14  Sup.  Ct.  Rep. 
978  38:  958 
.mna  L.  Ins.  Co.  v.  Ward,  140  U.  S.  76,  11 

Sup.  Ct.  Rep.  720,  35:  371 

Cited  in  Treusch  v.  Ottenbarg,  4  C.  C.  A.  641, 
6  U.  8.  App.  403,  54  Fed.  879 — Denver  v. 
Porter,  61  C.  C.  A.  175,  126  Fed.  295 — I>eh- 
man  v.  District  of  Columbia,  19  App.  D.  C. 
282— Smltli  V.  Matthews,  152  N.  Y.  158,  46 
N.  B.  164. 

5086.  Where  the  charge  of  the  judge  to 
the  jury  is  of  a  character  to  mislead  the 
jury,  the  error  is  one  of  law,  and  may  be 
corrected  by  an  appellate  court.  Washing- 
ton &  G.  R.  Co.  V.  Varnell,  98  U.  S.  479, 

25:  233 

Hall  V.  Weare,  92  U.  S.  728,  23:  500 

Cited   in   Hicks   v.    United    States,    150    U.    S. 

458,  87  L.  ed.  1144,  14  Sup.  Ct.  Rep.  144— 

Weiss  V.   Bethlehem   Iron   Co.   31    C.   C.   A. 

370,  59  U.  a  App.  627,  88  Fed.  30. 

5087.  Where  the  whole  charge  to  the  jury 
was  vague  and  misleading,  and  there  was 
not  a  fair  trial,  the  judgment  will  be  re- 
versed.    Loring  v.  Frue,  104  U.  S.  223, 

26:  713 

5087a.  Where  the  manifest  tendency  of 
additional  instructions  upon  a  material  is- 
sue in  a  cause  is  to  give  the  jury  an  im- 
pression different  from  that  they  first  held, 
the  instructions  are  calculated  to  mislead 
the  jury,  and  constitute  reversible  error. 
Rea  V.  Missouri,  17  Wall.  532,  21 :  707 

Cited  in  Weiss  v.  Bethlehem  Iron  Co.  81  C.  C. 

A.  870,  59  U.  S.  App.  627,  88  Fed.  80. 

5088.  Instructions  to  the  jury  as  to  that 
portion  of  plaintiff's  claim  which  was  dis- 
allowed by  them  do  not  prejudice  defendant. 
Wilson  V.  Everett,  139  U.  S.  616,  11  Sup. 
Ct.  Rep.  664,  35:  286 
Cited  In  ^tna  L.  Ins.  Co.  v.  Ward.  140  U.  S. 

91,  35  L.  ed.  377,  11  Sup.  Ct.  Rep.  720— 
Kllham  v.  Wilson,  50  C.  C.  A.  461,  112  Fed. 
671. 


5089.  Where  the  court  below,  in  an  ac- 
tion of  ejectment,  ruled  two  defenses  sufS- 
cient,  and  the  ruling  was  correct,  it  is  not 
material  what  may  have  been  the  instruc- 
tion given  to  the  jury  respecting  other 
parts  of  the  case.  This  court  will  not  in 
such  case  reverse  a  judgment  and  send  the 
case  back  for  a  new  trial,  if  it  be  certain 
that  the  result  cannot  be  changed  on  a  new 
trial.  Doe  ex  dem.  Brobst  v.  Roe  (Brobst 
V.  Brock)  10  Wall.  519,  19: 1002 
Cited  In  First  Nat.  Bank  v.  Home  Sav.  Bank, 

21  Wall.  301,  22  L.  ed.  562— McLemore  t. 
Louisiana  State  Bank,  01  U.  S.  28,  23  L.  ed. 
196— Mobile  &  M.  R.  Co.  v.  Jurey,  111  U.  S. 
593,  28  L.  ed.  531,  4  Sup,  Ct.  Rep.  r.66— 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross.  112  U. 
S.  395,  28  L.  ed.  704,  6  Sup.  Ct.  Rep  184  - 
Tua  V.  Carrlere,  117  U.  S.  210,  29  L,  ed. 
858,  6  Sop.  Ct.  Rep.'  566 — ^Pnlkerson  v 
Holmes,  117  U.  S.  401,  29  L.  ed.  919.  6  Sup. 
Ct.  Rep.  780— West  v.  Camden,  135  U.  S. 
521,  34  L.  ed.  258.  10  Sup.  Ct.  Rep.  83R— 
Lackett  ▼.  Rumbatigh,  45  Fed.  32— <:ablll 
V.  Chicago,  M.  *  St.  P.  R.  Co.  20  C.  C.  A. 
195.  46  U.  S.  App.  85,  74  Fed.  295— Deck  r. 
Whitman,  96  Fed.  886 — Washburn-Crosby  ('o. 
V.  Johnston,  60  C.  C.  A.  188.  125  Fed.  274— 
Johnson  v.  Northern  P.  R.  Co.  1  N.  D.  3B4. 
48  N.  W.  227— Williams  v.  Mitchell,  112  Mo. 
315,  20  S.  W.  647— Clough  v.  Uolden.  IM 
Mo.  364,  37  Am.  St.  Rep.  393,  21  8.  W.  1071 
— Macfarland  v.  Helm,  127  Mo.  336,  48  Am. 
St.  Rep,  629,  29  S.  W.  1030— Greer  t.  La 
fayette  County  Bank,  128  Mo.  675,  30  8.  W. 
.119— Von  De  Veld  v.  Judy,  143  Mo.  368.  44 
S.  W.  1117 — ^Mansur-Tebbetts  Implement  Co. 
V.  Ritchie^  143  Mo.  609.  45  S.  W.  634— 
King  V.  King.  155  Mo.  425,  56  S.  W.  534— 
Bean  v.  Conway  Sav.  Bank,  64  N.  H.  352, 
10  Atl.  818 — Stone  v.  Crawford,  1  Po«i»y 
Unrep.  Cas.  (Tex.)  614 — Penn  v.  Ingles.  82 
Va.  73 — Fulton  v.  Johnson,  24  W.  Va.  115. 

5090.  Although  the  judge  may  refuse  to 
declare  the  law  to  the  jury  on  a  hypothetical 
question,  yet  if  he  proceeds  to  state  the 
law,  and  states  it  erroneously,  his  opinion 
may  be  revised  in  the  coutt  above;  and  if  it 
can  have  had  any  influence  on  the  jury, 
their  verdict  will  be  set  aside.  Etttng  v. 
Bank  of  United  States,  11   Wheat.  59, 

6:410 
Cited  in  United  States  v.  Morgan,  11  How.  158, 
13  L.  cd.  64.5 — Merchants*  Mut  Ins.  Co.  ▼. 
Baring.  20  Wall.  162.  22  L.  ed.  252— Dibble 
V.  Truluck,  11  Fla.  141 — ^Taylor  v.  Hlllyer. 
3  Blackf.  435 — Snyder  v.  Laframbolse. 
Breese  nil.)  271,  12  Am.  Dec.  187— 8Utc 
T.  Chandler,  5  La.  Ann.  491,  62  Am.  Dec. 
509 — State  v.  Brette,  6  La.  Ann.  662 — Lor- 
ing V.  Willis,  4  How.  (Miss.)  387— Magee  t. 
Harrington,  13  Smedes  &  M.  405 — Brantley 
V.  Carter,  26  Miss.  285 — Davison  v.  SchAo- 
ley,  10  N.  J.  L.  174,  18  Am.  Dec.  404 
Territory  v.  Grlego,  8  N.  M.  140.  42  Par.  81 
— Stetthelmer  v.  KUllp,  75  N.  Y.  287— Whlt^ 
V.  Thomas,  12  Ohio  St.  317,  80  Am.  Dec.  347 
— ^Merchants*  Mut  Ins.  Co.  v.  Baring,  31 
Phlla.  Leg.  Int.  262 — ^Merchants'  Mut  Ins. 
Co.  V.  Baring.  31  Phlla.  Leg.  Int.  405. 

5091.  The  comments  of  the  judge  in  his 
charge,  as  to  the  circumstances  under  which 
the  defendant  might  be  entitled  to  damages, 
cannot  be  ground  of  error,  when  there  was 
no  such  issue,  and  when  the  defendant  could 
not  have  been  prejudiced.  Walker  v.  John- 
son, 96  U.  S.  424,  24:834 
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5091a.  Where  the  court  left  to  the  jury 
the  question  of  what  was  a  reasonable  time 
for  an  infant  to  disaffirm  his  contract  after 
attaining  majority,  the  fact  that  the  court 
added  to  the  instruction  the  observation 
that  "within  a  year  or  so  would  be  a  reason- 
able time"  is  not  ground  of  reversal, — espe- 
cially where  the  statute  gives  "at  least  one 
year."  Hegler  v.  Faulkner,  153  U.  S.  109, 
14    Sup.   Ct.  Rep.  779,  38:653 

5092.  To  charge  the  jury  that  the  au- 
thority of  a  bank  cashier  to  draw  a  draft  in 
his  official  capacity  in  his  individual  favor 
may  be  implied  from  the  course  of  previous 
business  ia  error  which  requires  the  reversal 
of  a  judgment  which  sustains  the  right  of  a 
collecting  bank  to  retain  the  proceeds  in 
payment  of  his  individual  debt,  where  such 
draft  was  in  fact  not  drawn  to  his  indi- 
▼idual  order,  but  by  him  as  cashier  to  his 
order  as  cashier,  and  indorsed  for  deposit 
to  his  credit  as  cashier.  Rankin  v.  Chase 
Nat.  Bank,  188  U.  S.  557,  23  Sup.  Ct.  Rep. 
372,  47;  594 
Cited  in  Campbell  ▼.  National  Broadway  Bank, 

G5  C.  C.  A.  665,  130  Fed.  706. 

5093.  Error  in  instructing  the  jury  that 
the  time  of  making  the  contract  for  lighting 
the  street  lamps  in  San  Juan,  Porto  Rico, 
was  alone  to  be  considered  in  determining 
the  current  foreign  money  which  the  con- 
tract provided  was  to  be  the  medium  of 
pa^'^ment,  is  not  prejudicial,  where  it  is  con- 
ceded that,  if  current  foreign  money  was  re- 
quired by  the  contract,  money  of  the  United 
States  current  at  the  time  the  contract  was 
made  was  within  the  contemplation  of  the 
parties,  and  that  such  money  was  also  cur- 
rent in  the  island  at  the  time  when  per- 
formance was  due.  San  Juan  v.  St.  John's 
Gas  Co.  195  U.  S.  510,  25  Sup.  Ct.  Rep.  108, 

49:  299 

5094.  Where  it  is  evident  that  the  atten- 
tion of  the  jury  must  have  been  withdrawn 
from  the  instructions  formally  given,  as  re- 
quested, to  those  announced  by  the  judge  as 
given  on  his  own  motion,  and  it  is  evident 
that  this  action  of  the  court  misguided  the 
jury,  and  led  them  to  overlook  essential 
qu^tions  involved  in  the  issue  they  were 
trying,  the  judgment  will  be  reversed. 
Ward  V.  Cochran,  150  U.  S.  597,  14  Sup.  Ct. 
Rep.  230,  37:  1195 

5095.  An  instruction  in  ejectment  that  a 
title  vested  in  a  grantee  by  deed  from  one  of 
the  two  beneficiaries  in  a  land  grant  could 
not  be  devested  by  the  invalid  addition  of 
the  name  of  the  other  is  so  misleading  as  to 
require  reversal,  where  the  jury  found  a  ver- 
dict for  the  whole  tract  claimed,  whereas,  in 
fact,  the  deed  could  have  conveyed  only  a 
moiety.  M'Clung  v.  Ross,  5   Wheat.  116, 

5:46 

5096.  A  verdict  in  ejectment  cannot  be 
sustained  if  the  jury  might  have  been  mis- 
led by  the  coiu't's  using  substantially  the 
same  language  with  regard  to  the  payment 
of  taxes  required  by  two  sections  of  a  stat- 
ute of  limitations,  both  being  pleaded,  with- 

U.  S.  Dig.— 44 


not  pointing  out  that  under  one  the  period 
b^an  with  possession,  and  under  the  other 
with  the  first  payment  of  taxes  after  color 
of  title  had  been  acquired.  Beaver  v.  Taylor, 
1  Wall.  637,  17:  601 

On  abstract  propositions. 

Applicability  of  Instructions  to  Plead- 
ings and  Evidence  Generally,  see 
Trial,  VIII.  b. 

5097.  The  giving  of  instructions  outside 
of  the  facts  of  the  case  or  involving  ab- 
stract propositions  is  ground  for  reversal  if 
they  may  have  misled  the  jury  to  the  in- 
jury of  the  party  objecting.  Beaver  v. 
Taylor,  1  Wall.  637,  17:  601 
DiBtinauished  in  Rodey  v.  Travelers*  Ins.  Co.  3 

N.  M.  548,  9  Pac.  348. 

Cited  in  Merchants*  Mut.  Ins.  Co.  v.  Baring,  20 
Wall.  162.  22  L.  ed.  252— Healy  v.  People, 
163  111.  884,  45  N.  E.  230— Merchants'  Mut. 
Ins.  Co.  V.  Baring,  31  Pbila.  Leg.  Int.  262 — 
Merchants*  Mut.  Ins.  Co.  v.  Baring,  31  Pblla. 
Leg.  Int.  405. 

Inconsistent  Instrnctlons. 

Misleading  Instructions  Grenerally,  see 
Trial,    595-597. 

5098.  Where  a  char^  is  inconsistent  with 
a  charge  previously  given  and  not  excepted 
to,  and  results  in  a  misleading  attitude 
toward  the  jur^  by  reason  of  the  submis- 
sion of  a  question  which  those  instructions 
had  in  effect,  if  not  in  terms,  declared  to  be 
immaterial,  a  reversal  is  necessary.  Dis- 
trict of  Columbia  v.  McElligott,  117  U.  S. 
621,  6  Sup.  Ct.  Rep.  884,  29:  946 
Cited  in  Herman  v.  Campbell,  6  C.  C.  A.  230, 

12  U.  S.  App.  530,  66  Fed.  1014. 

5099.  If  the  circuit  court  to  which  a  case 
has  been  remanded  for  a  new  trial  gives  to 
a  jury  instructions  that  are  inconsistent 
with  themselves,  and  from  which  it  would 
be  impossible  for  the  jury  to  comprehend 
distinctly  the  issue  of  fact  upon  which  they 
were  to  find  their  verdict,  the  judgment 
must  be  reversed.  Bank  of  the  Metropolis 
V.  New  England  Bank,  6  How.  212,  12:  409 
Cited  In  Standard  Life  &  Accl.  Ins.  Co.  v.  Sale, 

61  L.R.A.  340,  57  C.  C.  A.  423,  121  Fed.  669. 

Repetitions. 

5100.  Where  an  instruction  has  already 
been  given  to  the  jury,  the  repeating  it  in 
different  language  is  not  reversible  error. 
Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408, 
12  Sup.  Ct.  Rep.  679,  36:  485 

As  to  negligence. 

5101.  An  instruction  that  the  employer 
must  provide  "as  far  as  possible''  for  the 
protection  of  employees  is  not  prejudicial, 
where  the  entire  charge  shows  that  the  jury 
must  have  understood  that  reasonable  care 
and  caution  were  meant.  Baltimore  &  P.  R. 
Co.  v.  Mackev,  157  U.  S.  72,  15  Sup.  Ct. 
Rep.  491,        '  39:  624 

5102.  Detached  and  incidental  remarks  of 
the  court  in  charging  the  jury  with  refer- 
once  to  the  obligation  of  an  employer  to  fur- 
nish proper  machinery  and  appliances  for 
his  employee,  which  failed  to  state  that  this 
obligation  is  satisfied    by    the    exercise    of 
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reasonable  precaution,  are  not  grounds  for 
reversal,  where  the  true  rule  on  this  point 
was  given  to  the  jury  in  other  parts  of  the 
charge.  Choctaw,  O.  &  G.  R.  Co.  v.  Tenn- 
essee, 191  U.  S.  826,  24  Sup.  Ct  Rep.  99, 

48:  201 

5103.  Charging  the  jury  that,  unless  an 
accident  to  a  railway  brakeman  was  caused 
solely  by  the  negligence  of  the  conductor, 
the  defendant  railway  company  was  liable, 
even  if  erroneous  in  that  "sole  cause"  is  not 
synonymous  with  "proximate  cause,"  does 
not  prejudice  the  defendant,  where  further 
instructions,  given  at  its  request,  were  to 
the  effect  that,  if  the  conductor's  negligence 
was  the  proximate  cause  of  the  accident, 
there  could  be  no  recovery,  and  the  court's 
attention  was  not  specifically  drawn  to  the 
objection  to  the  word  "sole."  Gila  Valley, 
G.  &  N.  R.  Co.  V.  Lyon,  203  U.  S.  465,  27 
Sup.  Ct.  Rep.  145,  51 :  276 

As  to  damages. 

6104.  Charging  the  jury  in  a  negligence 
case  that  damages  could  not  be  considered 
in  excess  of  the  sum  claimed  in  the  declara- 
tion cannot  prejudice  the  defendant,  where 
the  court  was  careful  to  say  that  the  sum 
claimed  should  not  be  taken  as  a  criterion 
to  act  upon,  but  only  as  a  limit,  beyond 
which  the  jury  could  not  go.  McDermott  v. 
Severe,  202  U.  S.  600,  26  Sup.  Ct  Rep.  709, 

50:  1162 

5104a.  An  instruction  to  a  jury  to  give, 
as  damages  for  personal  injury,  the  amount 
of  plaintiff's  salary  from  the  accident  to  the 
time  of  trial,  and  also  to  give  an  annuity 
of  the  amount  damaged  by  the  year,  from 
the  time  of  the  accident,  for  a  period  equal 
to  his  expectation  of  life,  is  erroneous  as  al- 
lowing the  earnings  lost  between  the  acci- 
dent and  the  trial  to  be  twice  counted. 
Vicksburg  &  M.  R.  Co.  v.  Putnam,  118  U.  S. 
545,  7  Sup.  Ct.  Rep.  1,  30:  257 

Upon  facts  and  evidence. 

Instructions  as  to  Weight  and  Suffi- 
ciency of  Evidence  Generally,  see 
Trial,  624-652. 

5105.  An  instruction  to  the  jury,  which  is 
only  a  correct  statement  of  the  claims  of 
the  parties,  without  an  intimation  as  to 
whether  either  claim  was  sustained  by  the 
evidence,  is  not  ground  of  reversal.  Wilson 
V.  Everett,  139  U.  S.  616,  11  Sup.  Ct.  Rep. 
664,  35:  286 

5106.  When  no  rule  of  law  is  incorrectly 
stated,  and  all  matters  of  fact  are  ultimate- 
ly submitted  to  the  jury,  an  expression  of 
opinion  upon  the  facts  by  the  judge  in  his 
charge  is  not  reviewable  on  error.  Rucker 
V.  Wheeler,  127  U.  S.  85,  8  Sup.  Ct.  Rep. 
1142,  32:  102 
Lovejoy  v.  United  States,  128  U.  S.  171,  9 

Sup.  Ct.  Rep.  57,  32:  389 

Doyle  V.  Union  P.  R.  Co.  147  U.  S.  413,  13 
Sup.  Ct.  Rep.  333.  37:  223 

Cited  In  Mils  v.  Unit  fid  Statps.  155  U.  S.  123. 
30  L.  ed.  94,  15  Sup.  Ct.  Rop.  30 — Pullman's 
Palaco  Car  Co.  v.  Ilarklns.  5  C.  C.  A.  336, 
17  U.  S.  App.  22,  55  Fed.  938— Bank  of 
Commerce    v.   Bright,   23   C.   C    A.    088,   39 


U.  S.  App.  483.  77  Fed.  962— Aerheart  t.  8t 
liOuIa.  I.  M.  &  S.  R.  Co.  40  C.  C.  A.  178, 
99  Fed.  910— Rreese  v.  United  States,  46 
C.  C.  A.  541.  106  Fed.  687— Nome  Beach 
Lighterage  &  Transp.  Co.  ▼.  Munich  AflSHr. 
Co.  123  Fed.  824 — Fredericks  ▼.  Northern 
C.  R.  Co.  157  Pa.  129,  22  L.R.A.  314,  27 
Atl.  689. 

5107.  The  expression  of  an  opinion  by  a 
judge  upon  a  question  of  fact  is  not  a 
ground  of  error,  but  if  it  was  error,  it  would 
be  quite  harmless  where  there  was  no  con- 
flicting evidence  on  the  subject.  Eastern 
Transp.   Line   v.    Hope,   95    U.    S.    297, 

24:  477 
died  in  Vicksburg  ft  M.  R.  Co.  y.  Putnam,  118 
U.  8.  553,  30  L.  ed.  258,  7  Sup.  Ct.  Rep.  1 — 
Haines  v.  McLaughlin,  135  U.  8.  593,  34  L. 
ed.  293,  10  Sup.  Ct.  Rep.  876 — Anderson  ▼. 
Avis,  10  C.  C.  A.  350,  8  U.  8.  App.  618,  62 
Fed.  230 — Kerr  y.  Modern  Woodmen,  54  C 
C.  A.  658,  117  Fed.  506. 

5108.  It  is  reversible  error  to  give  an  in- 
struction upon  the  evidence  which  has  a 
tendency  to  withdraw  the  attention  of  the 
jury  from  the  controlling  effect  which  other 
proper  evidence  in  the  case  should  properly 
have  on  their  decision.  Edwards  v.  Darbv, 
12  Wheat.  206,  6:603 

6109.  Comment,  or  even  an  expression  of 
decided  opinion,  upon  the  evidence  by  the 
trial  court,  upon  the  submission  of  a  case 
to  the  jury,  is  not  ground  for  a  writ  of 
error,  since  the  jury  is  not  bound  thereby 
in  the  rendition  of  its  verdict.  Carver  v. 
Jackson  ex  dem.  Astor,  4  Pet.  1,  7:  761 

Explained    In    Mitchell    v.   Harmony,    13    How. 

146,   14   L.  ed.  89. 

Cited  in  Kz  parte  Crane,  5  Pet.  198,  8  L.  ed. 
9.'> — Magniac  v.  Thompson,  7  Pot.  390,  8  L. 
ed.  724 — Carrard  v.  Reynolds,  4  How.  127. 11 
L.  ed.  905— Vicksburg  &  M.  R.  Co.  v.  Put- 
nam, 118  U.  8.  553,  30  L.  ed.  258.  7  Sup. 
Ct.  Rep.  1— Ilicka  v.  United  States.  150 
U.  S.  457.  37  L.  ed.  1143.  14  Sup.  Ct.  Rep. 
144- -Lander  v.  United  States,  Fed  Cas.  No. 
8,039— Ilnyes  v.  TTnlted  States.  32  Fed.  663 
— l^nlted  States  ▼.  Schneider,  21  D.  C.  430 
— Frankfort  Bank  v.  Johnson.  24  Me.  500 
— Havden  v.  Bartlett,  33  Me.  204 — Nutting 
V.  Herbert,  37  N.  H.  355 — State  v.  Pike. 
49  N.  H.  417.  6  Am.  Rep.  533 — People  v. 
Haynes,  14  Wend.  554- -M'Kee  v.  People. 
36  N.  y.  110— State  v.  Patton.  27  N.  C. 
(6  Ired.  L.)  185- -State  v.  Floyd.  35  N.  C. 
(18  Ired.  L.)  385 — Moody  v.  Tbomaa,  1 
DiRney  (Ohio)  295— Reynolds  v.  Rogers,  6 
Ohio,  173. 

5110.  The  aHKumption  in  an  instruction 
of  a  material  fact  a«  proved,  of  which  there 
is  no  evidence  in  the  case,  requires  a  re- 
versal, whore  the  finding  of  the  jury  ac- 
cords witli  the  theory  of  the  instruction, 
thus  assumrd  without  evidence.  Chaffee  ▼. 
Boston  Belting  Co.  22  How.  217,       16:  240 


5111.  The  <)i)inion  of  the  court  e: 
to  the  jury  that  a  question  of  fact  is  free 
from  rcjiscMK^hle  doubt  is  not  ground  of  re- 
versal if  he  e\j)'ossly  tells  them  that  it  is 
a  question  for  their  determination  alone. 
Wiborg  V.  United  States.  163  U.  S.  632. 
16  Slip.  Ct.   Rfp.  1197.  1127,  41:289 

Cite  I    in    State    v.    McKnight,    110    Iowa,    8S, 

83  N.  W.  63. 
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5112:  A  criticiBm  of  the  court  in  the 
charge  to  the  jury,  against  the  declaration 
that  it  is  cruel  and  criminal  to  convict  upon 
circumstantial  evidence,  although  made  with 
great  vigor,  is  not  reversible  error.  Hickory 
V.  United  SUtes,  151  U.  S.  303,  14  Sup.  Ct. 
Rep.    334,  38:  170 

51 13.  A  charse  that  the  corpiM  deUoii  can 
be  established  by  circumstantial  testimony, 
without  explaining  that  it  must  create  co- 
gent, irresistible  ground  of  presumption,  is 
not  prejudicial  when  no  qualification  of  this 
kind  was  requested.  Isaacs  v.  United  States, 
159  U.  S.  487,  16  Sup.  Ct.  Rep.  51,    40:  229 

5114.  An  instruction  that  evidence  to 
overcome  a  presumption  of  criminal  intent 
arising  from  certain  facts  must  be  sufficient 
to  satisfy  the  jury  '*beyond  a  reasonable 
doubt"  is  not  prejudicial,  where  the  whole 
instruction  fully  and  clearly  states  that  the 
presumption  of  innocence  remains  with  the 
defendant  until  the  jury  are  satisfied  be- 
yond a  reasonable  doubt  that  he  is  guilty 
and  had  a  criminal  intent.  Agnew  v.  Unit- 
ed States,  165  U.  S.  36,  17  Sup.  Ct.  Rep. 
235,  41 :  624 
Cited    In   People  ▼.   Linares,   142   Cal.   20,   75 

Pac  808 — State  v.  LInhoff,  121   Iowa,  637, 
VT  N.  W.  77. 

5115.  A  statement  contained  in  the  charge 
of  the  court  on  a  trial  for  murder,  that  the 
lack  of  any  evidence  of  motive  is  immate- 
rial so  far  as  the  question  of  guilt  or  in- 
nocence is  concerned,  is  not  erroneous  al- 
though the  defense  is  insanity,  where  that 
part  of  the  charge  containing  such  state- 
ment is  directed  to  the  subject  of  proving 
motive,  and  in  it  the  jury  are  charged  that 
it  is  unnecessary  to  show  a  motive  for  the 
c^ommission  of  the  crime  so  long  as  the  evi- 
dence satisfies  the  jury  that  the  person 
charged  was  in  fact  guilty  of  the  act,  and 
had  sufficient  mental  ability  to  be  held  re- 
sponsible for  his  acts.  Hotema  v.  United 
States,  186  U.  S.  413,  22  Sup.  Ct.  Rep.  895, 

46:  1225 

5116.  An  instruction  to  cast  aside  as 
worthless,  testimony  as  to  the  dangerous 
and  quarrelsome  character  of  a  man  if  it 
comes  from  "keepers  of  dives  and  gambling 
houses  and  violators  of  law  and  prison  con- 
victs," with  reiterated  statements  to  the 
eflfect  that  men  of  pure  character  only  are 
i-ompetent  to  know  what  character  is,  con- 
stitutes prejudicial  error  against  a  person 
convicted,  when  the  instruction  could  apply 
only  to  the  testimony  of  his  witnesses, 
several  of  whom  were  shown  to  have  been 
arrested  for  various  offenses,  but  only  one 
of  whom  was  ever  convicted,  while  none  of 
them  had  kept  a  gambling  place.  Smith  v. 
United  States,  161  U.  S.  85,  16  Sup.  a. 
Rep.  483,  40:  626 
Cited  In   Brown  v.   United   States.   164   U.   8. 

225,  41  L.  ed.  412,  17  Sap.  Ct.  Rep.  38. 

As  to  ainreement  in  verdict. 

5117.  Error  in  instructing  that  the  jury 
need  not  be  unanimous  in  their  verdict  is 
not  shown  to  be  material,  where  the  jury 


was  not  polled  when  the  verdict  was  ren- 
dered, and  the  record  does  not  show  that  it 
was  returned  by  less  than  twelve  jurors, 
and  the  statute  does  not  require  it  to  be 
signed  by  all  of  them,  and  it  is  in  fact 
signed  by  the  foreman.  Holloway  v.  Dun- 
ham, 170  U.  S.  615,  18  Sup.  Ct.  Rep.  784, 

42:  1165 

In  criminal  cases. 

Error  as  to,  Waived  or  Cured  Below, 
see  supra,  4736. 

Instruction  on  Facts  and  Evidence,  see 
supra,  5112-5116. 

Error  in  Charge  as  Denial  of  Due  Proc- 
ess, see  Constitutional  Law,  812. 

Instructions  in  Criminal  Cases  General- 
ly, see  Trial,  Vin.  c. 

5118.  If  in  charging  a  jury  a  judse  read 
from  the  opinions  or  judgments  of  other 
courts,  such  practice,  although  not  to  be  en- 
couraged, is,  in  the  absence  of  a  statute  pre- 
scribing a  different  rule,  not  ground  for  re- 
versal of  the  judgment  of  the  trial  court, 
unless  it  appears  that  the  jury  has  been 
misled.  Pointer  v.  United  States,  151  U.  S. 
396,  14  Sup.  Ct.  Rep.  410,  38:  208 

5119.  An  erroneous  charge  on  one  count, 
which  necessarily  had  a  prejudicial  effect 
upon  the  defendant  with  regard  to  the 
other  comets,  held  ground  for  reversal. 
Graves  v.  United  States,  165  U.  S.  823,  17 
Sup.  a.  Rep.  393,  41 :  732 
Cited  in  United  States  v.  Tubhs,  94  Fed.  861. 

5120.  A  judgment  of  death  must  be  re- 
versed if  the  conviction  by  a  jury  was  made 
under  a  charge  of  the  court  which  in  some 
of  its  features  was  erroneous  in  law  because 
not  full  enough  on  the  subject  discussed, 
even  though  in  other  parts  of  the  charge  a 
more  full  and  correct  statement  of  the  law 
was  given.  Mills  v.  United  States,  164  U. 
S.  644,  17  Sup.  a.  Rep.  210,  41 :  584 
Cited  in  Watkins  v.  United  States,  1  Ind.  Terr. 

386,  41  8.  W.  1044. 

5121.  Where,  under  the  statute,  it  is  for 
the  jury  to  say  whether  the  facts  make  a 
case  of  murder  in  the  first  degree  or  murder 
in  the  second  degree,  it  is  error  for  the 
court  to  say  in  its  charge  that  the  offense, 
by  whomsoever  committed,  was  that  of 
murder  in  the  first  decree.  Hopt  v.  Utah, 
110   U.    S.    574,   4    Sup.   Ct.   Rep.    202, 

28:262 
Cited  in  Bram  v.  United  States,  168  U.  S.  569, 
42  L.  ed.  582,  18  Sup.  Ct.  Rep.  183 — ^Wins- 
ton V.  United  States.  172  U.  S.  311,  48  L.  ed. 
459,  19  Sup.  Ct.  Rep.  212 — State  v.  Oakes, 
95  Me.  373,  60  Atl.  28 — ^Lawson  v.  Territory, 
8  Okla.  9,  56  Pac.  698. 

5122.  No  harm  is  done  by  charging  the 
jury  that  the  accused  were  not  charged  with 
the  murder  of  a  certain  person,  when  the 
indictment  in  fact  contained  his  name  as 
one  of  those  whose  murder  was  alleged, 
where  the  court  also  said  that,  if  so  charged 
in  the  indictment,  there  was  no  evidence  to 
sustain  that  charge.  Sawyer  v.  United 
States,  202  U.  S.  150,  26  Sup.  Ct.  Rep.  575, 

50:  972 
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5123.  An  instruction  as  to  the  use  of  pro- 
voking language  or  as  to  resorting  to  any 
other  device,  to  induce  another  to  make  an 
assault  so  as  to  have  a  pretext  for  taking 
his  life,  is  ground  for  reversal  of  a  convic- 
tion for  homicide,  when  there  were  no 
grounds  to  justify  such  an  instruction. 
Beard  v.  United  States,  158  U.  S.  550,  15 
Sup.  Ct.  Rep.  962,  39:  1086 

5124.  A  charge  on  a  trial  for  murder,  that 
the  recent  use  of  whisky  by  the  defendant 
is  no  defense,  is  not  erroneous  where  the 
court  has  already  charged  that  there  must 
be  a  wilful  and  intentional  killing  in  order 
to  warrant  a  conviction  of  murder.  Hotema 
V.  United  States,  186  U.  S.  413,  22  Sup.  Ct. 
Rep.  895,  46:  1225 

5124a.  An  instruction  that  a  verdict  of 
guilty  or  not  guilty  cannot  be  found  as  to 
part  only  of  several  defendants  in  a 
criminal  case,  who  are  tried  together,  with 
a  disagreement  as  to  the  others,  is  preju- 
dicial error, — especially  when  it  was  given 
after  three  days*  deliberation  by  the  jurors 
without  being  able  to  return  a  verdict  as  to 
either  of  the  defendants.  Bucklin  v.  United 
States,  159  U.  S.  682,  16  Sup.  Ct.  Rep.  182, 

40:305 

5125.  An  instruction  that  officers  had  the 
right  to  use  all  necessary  force  to  arrest 
the  accused,  and  that  he  had  no  right  to 
resist,  is  prejudicial  error  where  the  ac- 
cused, who  was  thereupon  convicted  of 
murder  committed  in  resisting  an  arrest, 
had  not  been  guilty  of  any  offense  for 
which  the  officers  had  any  legal  authority 
to  make  the  arrest.  John  Bad  Elk  v.  Unit- 
ed States,  177  U.  S.  529,  20  Sup.  Ct.  Rep. 
729,  44: 874 
Cited  in  Com.  ▼.  Crowley,  26  Pa.   Super.  Ct. 

135. 

5126.  An  instruction  that  the  killing  of  a 
private  individual  attempting  to  arrest  the 
accused  without  any  warrant  and  believing 
him  to  be  another  man  would  not  be  mur- 
der, but  would  be  manslaughter,  "unless 
such  killing  was  done  in  such  a  way  as  to 
show  brutality,  barbarity,  and  a  wicked  and 
malignant  purpose,"  and  that  "if  it  was 
done  in  that  way,  then  it  would  still  be 
murder," — is  ground  for  reversal  of  a  con- 
viction of  murder,  since  the  jury  might 
have  inferred  from  it  that  they  could  return 
a  verdict  of  murder  because  alone  of  the 
way  in  which  the  killing  was  done,  even  if 
the  facts  otherwise  made  a  case  of  man- 
slaughter only.  Brown  v.  United  States, 
159   U.   S.    100,   16    Sup.   Ct.   Rep.    29, 

40:90 
Cited  in  Stevenson  v.  United  States.  162  U.  S. 
321,  40  L.  ed.  983,  16  Sup.  Ct.  Rep.  839. 

b.  Failure  or  Refusal  to  Instruct. 

Error  as  to,  Waived  or  Cured  below,  see 
supra,  4737-4739. 

Propriety  of  Requested  Instruction  Gener- 
ally, see  Trial,  VIII.  d. 

6127.  Refusal   to   give   instructions   upon 


a  material  point  will  not  be  ground  for  re- 
versal, if  such  instructions  could  not  have 
altered  the  verdict.  Douglass  v.  M'Allister, 
3  Cranch,  298,  2:445 

Pence  v.  Langdon,  99  U.  S.  578,  25:  420 
Cited  in  State  v.  Brette,  6  La.  Ann.  662. 

5128.  Where  the  charge  asked  and  re- 
fused was  wholly  immaterial,  the  judgment 
will  not  be  reversed  because  it  was  not 
given.  Bank  of  Montreal  v.  White,  154  U. 
S.  660,  Appx.  14  Sup.  Ct.  Rep.  1191,  and 

26:307 

5129.  It  if  error  for  a  court  to  refuse  to 
give  instructions  to  which  a  party  is  en- 
titled, although  afterwards  substantially 
given, — ^the  party  having  a  right  to  a  direct 
and  positive  instruction.  Livingston  v. 
Maryland  Ins.  Co.  7  Cranch,  506,  8:  421 
Cited  In  Blake  v.  Smith,  Fed.  Cas.  No.  1,602— 

Rives  V.  M'Losky,  5  Stew,  ft  P.  (Ala.)  3S7 
— Long  V.  Rodgers,  19  Ala.  337 — Colquitt  v. 
Thomas,  8  Ga.  272 — Snjder  v.  La  framboise. 
Breese  (111.)  271,  12  Am.  Dec.  187— Taylor 
V.  Hillyer,  3  Blackf.  435,  26  Am.  Dec.  4.^0 
— Cahn  V.  Eeld,  18  Mo.  App.  136 — Gray  ▼. 
McDonald,  28  Mo.  App.  492 — Koontz  t. 
Kaufman,  31  Mo.  App.  420 — Campbell  v. 
Campbell,  54  Wis.  08,  11  N.  W.  456. 

5130.  The  refusal  of  a  requested  instruc- 
tion which  singles  out  certain  testimony  as 
determinative  of  a  reasonable  doubt  of  guilt 
is  not  error,  even  if  such  instruction  be  a 
correct  one,  where  the  whole  case  is  sub- 
mitted to  the  jury.  Bird  v.  United  States, 
187  U.  S.  118,  23  Sup.  a.  Rep.  42,    47: 100 

5130a.  Refusal  to  give  an  opinion  re- 
quested on  a  point  of  law  pertinent  to  the 
issues  is  ground  of  exception.  Smith  ▼. 
Carrington,  4  Cranch,  62,  2:  550 

Cited  In  Texas  &  P.  R.  Co.  v.  Volk.  151  U.  8- 
78,  38  L.  cd.  80,  14  Sup.  Ct.  Eep.  23»— 
Emerson  v.  Hogg.  2  Blatchf.  7.  Fed.  Cas. 
No.  4,440 — ^Texas  &  P.  R.  Co.  ▼.  Patton,  • 
C.  C.  A.  501,  23  U.  8.  App.  819.  61  Fed.  272 
— Dunlop  V.  Patterson,  5  Cow.  246 — ^Far- 
sons  V.  Brown,  15  Barb.  594 — ^Fletcher  v. 
Howard,  2  Alk.  (Vt.)  117.  16  Am.  Dec  686 
— Gordon  v.  Richmond,  83  Va.  430,  2  &  B. 
727. 

5130b.  Where  the  instructions  given  to 
the  jury  are  sufficient  to  present  the  whole 
controversy  to  their  consideration  in  clear 
and  unambiguous  terms,  it  is  no  cause  for 
the  reversal  of  the  judgment  to  show  that 
one  or  more  of  the  prayers  for  instruction 
presented  by  the  losing  party,  and  not  given 
by  the  court,  were  correct  in  the  abstract. 
Flanders  v.  Tweed  (Tweed's  Case)  16  WaU. 
504,  21 :  389 

Chicago  &  N.  R.  R.  Co.  v.  Whitton,  18  WaU. 

270,  20: 571 

Cited  In  Coffin  v.  United  States,  156  U.  8.  456. 

39  L.  ed.  492,  15  Sup.  Ct.  Rep.  894 — WaA- 

burn- Crosby  Co.  v.  Johnston,  60  C  C.  A.  188, 

125  Fed.  274. 

5131.  Defendant  cannot  complain  of  fail- 
ure to  charge  as  to  his  attempt  to  exclude 
others  from  lands,  where  the  court  charf^s 
that  recovery  can  be  had  only  by  showing 
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his  exclusive  use  thereof.  Lazarus  y.  Phelps, 
156  U.  S.  202,  15  Sup.  Ct.  Rep.  271, 

39:  397 

5132.  The  refusal  to  instruct  the  jury 
that,  if  they  found  the  directors  of  a  bank 
were  careless  in  its  management  generally, 
they  should  find  for  the  defendant  in  an  ac- 
tion on  a  bond  conditioned  to  secure  the 
bank  against  default  by  its  president,  is  not 
error,  where  the  court  told  the  .jury  that 
the  clause  of  such  bond  requiring  that  ''due 
and  customary  supervision  over  the  em- 
ployee" should  be  observed  "for  the  pre- 
vention of  default"  imported  a  reasonable 
vigilance  upon  the  part  of  the  bank  to  pre- 
vent defaults.  Fidelity  &  D.  Co.  v.  Court- 
ney, 186  U.  S.  342,  22  Sup.  Ct.  Rep.  833, 

46:  1193 

5133.  Error  in  refusing  to  instruct  the 
jury  that  parties  who  differed  as  to  the 
medium  of  payment  under  a  contract  would 
be  bound  by  a  stipulation,  by  way  of  com- 
promise, to  extinguish,  by  a  payment  in 
United  States  currency,  a  larger  amount  due 
under  the  contract,  estimated  in  Porto 
Rican  currency,  is  not  cured  by  instructing 
the  jury,  in  the  general  charge,  that  the 
compromise  evidenced  by  the  agreement 
must  be  treated  as  inefficacious  as  to  the 
particular  items  to  which  it  related  unless 
it  was  found  that  the  minds  of  the  parties 
had  met  on  an  entirely  new  and  independent 
contract.  San  Juan  v.  St.  John's  Gas  Co. 
195    U.   S.   510,   25   Sup.   Ct.   Rep.   108, 

49:299 

5134.  The  failure  of  the  answer  to  an  in- 
quiry by  the  jury  to  go  to  the  full  extent 
of  the  question  is  not  ground  for  reversal, 
since,  if  the  jury  had  desired  further  in- 
formation, they  might  have  signified  such 
desire.    Armstrong  v.  Toler,  11  Wheat.  258, 

6:468 

5135.  Refusal  by  the  trial  court  to  give 
an  instruction  presented  after  the  charge 
was  finished,  without  showing  that  the  mat- 
ter had  not  already  been  fully  and  satis- 
factorily explained  to  the  jury,  will  not 
warrant  a  reversal.  Nelson  v.  Flint,  166 
V.  S.  276,  17  Sup.  Ct  Rep.  576,  41:  1002 
Cited  in  Northern  P.  R.  Co.  v.  Krohne,  29  C. 

C.  A.  670,  56  U.  S.  App.  698,  86  Fed.  235. 

In  absence  of  request. 

5135a.  Where  there  was  no  request  for 
an  instruction,  it  is  not  error  for  the  court 
not  to  give  it,  Armstrong  v.  Toler,  11 
Wheat.   258,  6:468 

Pennock  v.  Dialogue,  2  Pet.  1,  7:  327 

Butler  V.  Maples,  9  Wall.  766,  19:  822 

Shutte  V.  Thompson,  15  Wall.  151,  21:  123 
HaU  v.  Weare,  92  U.  S.  728,  23:  500 

Mutual  L.  Ins.  Co.  v.  Snyder,  93  U.  S.  393, 

23:887 
Congress  &  E.  Spring  Co.  v.  Edgar,  99  U. 

S.   645,  25:  487 

CUed  in  Texas  ft  P.  R.  Go.  v.  Yolk,  161  U.  S. 

78,    38   L.   ed.    80.    14    Sup.    Ct.   Rep.    239— 

Isaacs  V.  United  States,  159  U.  S.  491,  40  L. 

ed.    230,    16    Sup.    Ct.    Rep.    61 — Backus    v. 

Fort  Street  Union  Depot  Co.  169  U.  S.  676, 

42  L.  ed.  861,  18  Sup.  Ct.  Rep.  446— Humes 


V.  United  States,  170  U.  S.  212,  42  L.  ed. 
1012,  18  Sup.  Ct  Rep.  602 — Emerson  v. 
Hogg,  2  Blatchf.  7,  Fed.  Cas.  No.  4,440— 
Locke  V.  United  States,  2  Cliff.  577,  Fed. 
Cas.  No.  8,442 — Williams  v.  Simons,  16  C. 
C.  A.  681,  36  U.  S.  App.  16,  70  Fed.  48 — 
Chicago  G.  W.  R.  Co.  v.  Healy,  30  C.  C.  A. 
17,  57  U.  S.  App.  613,  86  Fed.  251 — Eastern 
Oregon  I  And  Co.  v.  Cole,  35  C.  C.  A.  104, 
92  Fed.  953 — McCutcheon  v.  HaU  Capsule 
Co.  41  C.  C.  A.  495,  101  Fed.  648 — ^Frlzzell 
V.  Omaha  Street  R.  Co.  69  C.  C.  A.  886,  124 
Fed.  180  -Steel  Rail  Supply  Co.  v.  Baltimore 
&  L.  R.  Co.  64  C.  C.  A.  687,  130  Fed.  436 — 
Eastman  v.  New  York,  134  Fed.  853 — ^Frls- 
ble  V.  McCarty,  1  Stew.  &  P.  (Ala.)  60— 
Hunt  V.  Toulmin,  1  Stew,  ft  P.  (Ala.)  182 
— Eyser  v.  Western  U.  Teleg.  Co.  2  Colo.  168 
— Torry  v.  Holmes,  10  Conn.  612 — Ogle  v. 
Philadelphia,  W.  &  B.  R.  Co.  3  Honst.  (Del.) 
324 — Haber  v.  Nassitts,  12  Fla.  618 — Ortiz 
V.  State,  80  Fla.  286,  11  So.  611 — Blount  v. 
State,  30  Fla.  294,  11  So.  647— Benfroe  v. 
Coloquitt,  74  Ga.  625 — Armonr  v.  Pecker, 
123  Mass.  147 — Comstock  v.  Smith,  26  Mich. 
324— Chamberlain  v.  Porter,  9  Minn.  266, 
Gil.  244 — Merrill  v.  St  Louis,  12  Mo.  App. 
479— State  v.  Lord,  6  N.  H.  386— Cole  v. 
Taylor,  22  N.  J.  L.  61— Hetfleld  v.  Dow,  27 
N.  J.  L.  448— Territory  v.  PadUla,  8  N.  M. 
519,  46  Pac.  346 — Law  v.  Merrills,  6  Wend. 
274— Mays  v.  Fritton,  82  Phlla.  Leg.  Int. 
260. 

5136-7.  Failure  to  ask  further  instructions 
prevents  any  complaint  of  the  failure  to 
instruct  more  fully  on  a  question  if  a  charge 
is  correct  so  far  as  it  goes.  Isaacs  v.  Unit- 
ed States,  159  U.  S.  487,  16  Sup.  Ct.  Rep. 
51,  40: 229 

Backus  V.  Fort  Street  Union  Depot  Co.  169 

U.  S.  557,  18  Sup.  Ct.  Eep.  445,  42:  853 
Humes  v.  United  States,  170  U.  S.  210,  18 

Sup.  Ct.  Rep.  602,  42:  1011 

Cited  in   Backus  v.   Fort  Street  Union  Depot 

Co.  109  U.   S.   676,  42  L.  ed.  861,   18   Sup. 

Ct.  Rep.  445 — FrizscU  v.  Omaha  Street  R.  Co. 

69  C.  C.  A.   386,   124  Fed.   180 — Steel  Rail 

Supply  Co.  V.  Baltimore  ft  L.  R.  Co.  64  C.  C. 

A.  637,  130  Fed.  435. 


5138.  Omission  of  specific  charges  m  to 
the  weight  in  law  of  testimony  to  establish 
an  alibi  is  not  material  error,  imless  a  re- 
quest was  made  for  them.  Goldsby  v.  Unit- 
ed States,  160  U.  S.  70,  16  Sup.  Ct.  Rep. 
216,  40: 343 

In  equity. 

5139.  Assignments  of  error  based  upon 
the  refusal  of  instructions  in  a  suit  in 
equity  in  which  the  verdict  is  only  advisory 
to  the  court  cannot  be  entertained  on  ap- 
peal. McKinley  Creek  Min.  Co.  y.  Alaska 
United  Min.  Co.  183  U.  S.  563,  22  Sup.  Ct. 
Rep.  84,  46:  331 

Criminal  cases. 

Requested     Instructions     in     Criminal 
Cases  Generally,  see  Trial,  819-822. 

5140.  On  a  conviction  for  murder  in  the 
first  degree,  in  Utah,  the  court  erred  in  not 
directing  the  attention  of  the  jury  to  the 
provision  of  the  Penal  Code  as  to  their 
right  to  recommend  imprisonment  for  life 
at  hard  labor  in  the  penitentiary,  in  place 
of  the  punishment  of  death.    By  such  action 
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of  the  court  the  prieoner  was  deprived  of  a 
substantial  right.  Calton  v.  Utah,  130  U.  S. 
83,  9  Sup.  Gt.  Rep.  435,  32:  870 

Distinguished  in  Davis  v.  Texas,  130  U.  S.  657, 
85  L.  ed.  308,  11  Sup.  Ct.  Rep.  075. 

Cited  in  Winston  v.  United   StatoB,  172  U.  8. 
812,  48  L.  ed.  459,  19  Sup.  Ct.  Rep.  212. 

5141.  The  refusal  to  charge  the  jury  in 
a  criminal  case,  on  their  return  into  court 
for  further  instructions  because  of  their 
inability  to  agree,  that  certain  applicable 
requests  to  charge,  given  by  the  court  at 
defendant's  request,  were  material  to  the 
case  then  on  trial,  is  reversible  error  where 
such  requests,  when  originally  made,  were 
received  as  abstract  propositions  of  law, 
which  the  court  gave  in  connection  with 
the  charge,  saying  that  he  was  willing  to 
give  them  inasmuch  as  they  were  asked, 
and  as  they  contained  general  propositions 
of  law.  Burton  v.  United  States,  196  U.  S. 
283,  26  Sup.  a.  Rep.  243,  49:  482 

c.  Modification  of  Inatrtictions. 

6142.  The  fact  that  the  court  instructed 
the  jury  in  its  own  words,  and  declined  to 
adopt  the  language  of  the  counsel  to  the 
same  effect,  affords  no  ground  of  exception. 
Tucker  v.  United  States,  151  U.  S.  164,  14 
Sup.  Ct.  Rep.  299,  38:  112 

Cited  in  Spurr  v.  United  States,  31  C.  C.  A. 

209,  69  U.  S.  App.  663,  87  Fed.  708 — Breese 

V.  United  States,  45  C.  C.  A.  539,  106  Fed. 

685. 

514&.  The  modification  of  an  instruction 
which  seeks  to  confine  the  question  of  the 
negligence  of  a  street  railway  company 
toward  one  of  its  passengers  who  was  in- 
jured in  alighting  from  one  of  its  cars  to  the 
acts  of  the  motorman,  so  as  to  include  the 
acts  of  the  motorman  or  conductor  or  both, 
cannot  be  deemed  to  have  misled  the  jury 
to  the  prejudice  of  the  company,  even 
though  there  was  no  evidence  whatever 
showing  negligence  on  the  part  of  the  con- 
ductor. City  &  Suburban  R.  Go.  v.  Sved- 
bozg,  194  U.  S.  201,  24  Sup.  Gt.  Rep.  656, 

48:935 

5,  Argument  or  Renwrks  of  Counsel* 

Statement  and  Argument  of  Gounsel  Gener- 
ally, see  Trial,  V. 

5144.  The  improper  statement  by  counsel 
in  argument,  that  the  record  of  a  divorce 
suit  and  a  statute  which  had  been  admitted 
in  evidence,  but  expressly  limited  to  show- 
ing the  fact  of  the  divorce  and  the  law 
under  which  it  was  granted,  establish  or 
authorize  an  inference  of  a  fact  in  issue  in 
the  present  case, — is  ground  for  reversal  un- 
less the  effect  is  in  some  way  overcome. 
Waldron  v.  Waldron,  156  U.  S.  361,  16  Sup. 
Ct.  Rep.  383,  39:  453 

Distinguished   in   Washington   &   G.   R.   Co.   v. 

Patterson,  9  App.  D.  C.  438. 

Cited  In  Throckmorton  v.  Holt  180  U.  S.  567, 
45  L.  ed.  671,  21  Sup.  Ct.  Rep.  474 — North- 


ern P.  R.  Co.  V.  Hayes,  80  C.  C.  ▲.  ST%  08 

U.  S.  App.  711,  87  Fed.  131— Kansas  City. 
Ft.  S.  &  M.  R.  Co.  V.  Sokal,  61  Ark.  138,  32 
S.  W.  497 — Throckmorton  v.  Holt,  12  App. 
D.  C.  583 — Bradshaw  v.  Ashley,  14  App.  D. 
C.  504— YenKor  v.  United  States,  16  App.  D. 
C.  363~PItt8burgh,  C.  C.  &  St.  L.  R.  Co.  ▼. 
Warren,  64  III.  App.  591 — Boyd  v.  Portland 
Electric  Co.  37  Or.  571,  52  L.RJk.  511.  62 
Pac.  878 — Watson  v.  Southern  Oregon  Co. 
39  Or.  485,  65  Pac.  985 — Com.  v.  Biodgett, 
174  Pa.  237,  4  Pa.  Dist  R.  742,  84  Atl.  568. 

5145.  If  the   presiding  judge  declines  to 
interpose,  notwithstanding    the    defendant's 
protest  against  improper  arg^ument  by   the 
prosecuting  officer,   and   gives   the   jury   to 
understand  that  thev  may  properly  and  law- 
fully be  influenced  by  it,  it  is  a  prejudicial 
error  if  excepted  to.    Hall  v.  United  States, 
150  U.  S.  76,  14  Sup.  Ct.  Rep.  22,    37:  1003 
Cited  in   Graves  v.   United  SUtes,   150   U.   8. 
120,  87  L.  ed.   1023  14  Sup.  Ct.  Rep.  40— 
State  V.  Jones,  51  Xa.  Ann.  106.  24  So.  594 — 
Massengale  v.  Rice  94  Mo.  App.  436  68  8. 
W.  283. 

6146.  It  is  material  error  to  permit  the 
district  attorney,  without  empnatic  con- 
demnation by  the  court,  in  his  address  to 
the  jury  in  a  criminal  case  to  comment  un- 
favorably to  the  accused  upon  his  omiaaion 
to  be  a  witness  in  his  own  behalf,  under  the 
act  of  Congress  which  provides  that  he  may 
be  such  witness,  but  that  his  failure  so  to  be 
shall  not  create  any  presumption  against 
him.  Wilson  v.  United  States,  149  U.  S.  60, 
13  Sup.  Ct.  Rep.  765,  37:  660 

Cited  in  Graves  v.  United  SUtes,  150  U.  a 
120.  37  L.  ed.  1023,  14  Sup.  Ct.  Rep.  40 — 
Reagan  v.  United  States,  157  U.  S.  305.  89 
L.  ed.  710,  15  Sup.  Ct.  Rep.  610 — McKnlght 
V.  United  States,  54  C.  C  A.  368,  115  Fed. 
982 — United  States  v.  Breese,  131  Fed.  027 
— Union  P.  R.  Co.  v.  Field,  69  C.  Q.  A.  538. 
137  Fed.  16 — ^State  v.  Johnson,  50  La.  Ann. 
140,  23  So.  199— State  v.  Nicholla,  60  La. 
Ann.  716.  2.S  So.  980— State  v.  liarceanx,  50 
La.  Ann.  1146,  24  So.  611 — State  v.  Snyder, 
182  Mo.  527.  82  S.  W.  12 — Dann  v.  State, 
118  Wis.  88,  94  N.  W.  046. 

5147.  On  the  trial  of  a  Chinese  inspector 
for  extortion,  in  which  it  is  claimed  for  htm 
that  his  record  for  sending  back  Chinese 
women  is  unusually  good,  a  statement  by 
the  prosecutor  in  the  presence  of  the  jury 
that  no  doubt  he  sent  back  every  woman 
who  did  not  pay  him,  if  not  withdrawn  and 
an  objection  thereto  is  overruled,  tends  to 
prejudice  his  rights  to  a  fair  and  impartial 
trial,  and  is  error  sufficient  for  retrersal. 
Williams  v.  United  States,  168  U.  S.  382,  18 
Sup.  Ct.  Rep.  92,  42:  609 

Editorial  note6. 

Counsel's  address  to  the  Jury,  when 
ground  of  error,  37:  1003 

[Reversal  of  conviction  because  of  unfair 
or    irrelevant    argument    or    statements    of 
fact   by    prosecuting  attorn^.     46   t^i^a 
141.] 

Withdrawal. 

5148.  An  improper  remark  by  the  dittriet 
attorney  in  summing  up  before  the  jury  Is 
not  ground  for  reversing  n  r»onvirtion,  where 
the  courts  oa  objection,  held  such  remaik  to 
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bo  improper,  and  the  counsel  withdrew  it, 
and  apologized  for  it.  Sawyer  v.  United 
States,  202  U.  S.  150,  26  Sup.  Ct.  Rep.  575, 

50:  972 

0.  As  to  Jury  dmduot  of  Trial, 

Course  and  Conduct  of  Trial  Generally,  see 

Trial,  III. 
Custody,     Deliberation    and     Discharge    of 

Jury  Generally,  see  Trial,  VIII. 

5149.  A  judgment  in  favor  of  plaintiff  in 
an  action  of  replevin  must  be,  reversed  on 
writ  of  error  where  the  record  shows  that 
the  plea  of  no  property  in  plaintiff  has  not 
been  tried  or  found  by  the  jury.  Ingle  v. 
Wallach   (Dermott  v.  Wallach)  1  Black.  96, 

17:  60 

Selection  of  Jury. 

Denial  of  Equal  Protection  by  Refusal 
to   Reverse   for   Error   in   Dischar- 

?ing  Juror,  see  Constitutional  Law, 
96. 
Selection  of  Jury  Generally,  see  Jury, 
II. 

5149a.  Permitting  the  district  attorney  to 
ask  a  juror  whether  he  has  any  conscien- 
tious scruples  which  would  preclude  him 
from  rendering  a  verdict  of  guilty  on  cir- 
cumstantial evidence,  "in  a  case  where  the 
penalty  prescribed  by  law  is  death,"  is  not 
error  on  the  theory  that  the  question  should 
state,  "where  the  penalty  prescribed  by  law 
may  be  death,"  because  of  a  statutory  pro- 
vision which  permits  a  jury  finding  a  party 
guilty  of  murder  in  the  first  degree  to  add, 
''without  capital  punishment."  Hardy  y. 
United  SUtes,  186  U.  S.  224,  22  Sup.  Ct. 
Rep.  889,  46:  1137 

5150.  A  trial  by  an  impartial  jury  being 
all  that  a  party  can  demand,  the  allowance 
of  a  challenge  tot  cause,  even  if  the  cause 
was  insufficient,  is  no  ground  for  complaint, 
where  a  competent  and  unbiased  jury  was 
finally  selected.  Northern  P.  R.  Co.  v.  Her- 
bert, 116  U.  8.  642,  6  Sup.  Ct.  Rep.  590, 

29:  755 
Cited  In  Hsyes  v.  Missouri,  120  U.  S.  71,  80 
L.  ed.  580,  7  Sup.  Ct.  Rep.  350 — Brown  v. 
New  Jersey,  175  U.  S.  175,  44  L.  ed.  121, 
20  Sap.  Ct.  Rep.  77 — Southern  P.  Co.  v. 
Rauh,  1  C.  C.  A.  410,  7  U.  8.  App.  84,  40 
Fed.  702 — Marande  v.  Texas  &  P.  R.  Co.  59 
C.  C.  A.  565,  124  Fed.  45— Woolfolk  v.  State, 
85  Oa.  00,  11  S.  B.  814 — ^Territory  v.  Rob- 
erts, 0  Mont  14,  22  Pac.  182 — Stevens  v. 
Union  R.  Co.  26  R.  I.  106,  66  L.R.A.  472, 
58  Atl.  492 — ^Wooten  v.  State,  99  Tcnn.  190, 
41  8.  W.  813 — Endowment  Rank  K.  of  P.  v. 
Steele,  108  Tenn.  628,  69  S.  W.  336. 

5151.  No  injury  is  done  the  accused  by  an 
erroneous  overruling  of  his  challenge  of  a 
juror  based  on  the  ground  of  bias,  where 
the  juror  is  subsequently  peremptorily  chal- 
lenged and  the  jury  completed  without  ex- 
hausting his  peremptory  challenges.  Hopt 
V.  UUh,  120  U.  8.  430,  7  Sup.  Ct.  Rep.  614, 

30:  708 
Cited  In  Spies  v.  Illinois  (Ez  parte  Spies)  123 
U.  B.  168,  31  L.  ed.  87,  8  Sup.  Ct.  Rep.  21 
— Thtedc  V.  Uta^  169  U.  S.  616,  40  L.  ed.  * 


241,  16  Sup.  Ct.  Rep.  62 — United  States  v. 
Davis,  103  Fed.  467 — ^Hawkins  v.  United 
States,  53  C.  C.  A.  669,  116  Fed.  576 — State 
V.  Ekanger,  8  N  D.  561,  80  N.  W.  482— Unit- 
ed States  V.  Schneider,  21  D.  C.  387 — Burke 
y.  McDonald,  8  Idaho,  301,  29  Pac.  98 — 
People  V.  Larubia,  140  N.  Y.  91,  35  N.*  E. 
412— Ez  parte  Spies,  44  Phila.  Leg.  Int.  514 
— Knights  of  Pythias  v.  Steele,  108  Tenn. 
628,  69  S.  W.  336. 

5152.  The  objection  that  plaintiff  on  the 
trial  of  two  consolidated  cases  was  allowed 
six,  instead  of  three,  peremptory  challenges, 
is  not  available  to  a  defendant  who  used 
but  two  of  the  three  peremptory  challenges 
to  which,  under  U.  S.  Rev.  Stat.  §  819,  U.  S. 
Comp.  Stat.  1901,  p.  629,  it  was  entitled. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Hillmon, 
188  U.  S.  208,  23  Sup.  Ct.  Rep.  294, 

47:446 
Di9ti%o^i9hed  In  Betts  v.  United  States,  65  C. 
C.  A.  462,  132  Fed.  238. 

Cited  In  Kranse  v.  United  States,  78  C.  C.  A. 
647,  147  Fed.  446. 

Interference  with  Jury. 

5153.  In  capital  cases  private  communi- 
cations, possibly  prejudicial,  between  jurors 
and  third  persons,  or  witnesses,  or  the  of- 
ficer in  charge,  are  absolutely  forbidden,  and 
invalidate  the  verdict, — at  least  unless  theiir 
harmlessness  is  made  to  appear.  Mattox  v. 
United  SUtes,  146  U.  S.  140,  13  Sup.  Ct. 
Rep.  50,  36:  917 
Cited  In   Piatt   v.   Threadgill,   80   Fed.    198— 

United  States  v.  Davis,  103  Fed.  467 — Morse 
V.  Montana  Ore-Parchaslng  Co.  105  Fed.  345. 

5154.  Where  in  a  capital  case  the  jury 
has  retired,  and  while  considering  their  ver- 
dict a  newspaper  article  is  read  to  them 
which  is  injurious  to  the  defendant,  the 
court  will  reverse  the  judgment  entered 
upon  their  verdict  of  guilty  and  grant  a 
new  trial.  Mattox  v.  United  States,  146  U. 
S.  140,  13  Sup.  Ct  Rep.  50,  36:  917 

5155.  Refusal  of  the  court  to  permit  one 
of  the  jurors  who  have  handed  in  a  sealed 
verdict  to  change  his  vote  is  not  ground  of 
reversal,  if  on  the  evidence  the  court  could 
have  peremptorily  instructed  the  return  of 
such  a  verdict.  W.  B.  Grimes  Dry  Goods 
Co.  V.  Malcolm,  164  U.  S.  483,  17  Sup.  Ct. 
Rep.  158,  41:  524 
Cited  in  Whitney  v.  New  York,  N.  H.  ft  H.  R. 

Co.  50  L.R.A.  617,  43  C.  C.  A.  20,  102  Fed. 
851— Gentry  v.  Singleton,  63  C.  C.  A.  232, 
128  Fed.  680. 


Order  of  proof. 

Order   of   Proof    Generally,    see    Trial, 
IV.  b. 

5156.  A  judgment  will  not  be  reversed  be- 
cause of  an  error  as  to  the  order  in  which 
testimony  was  permitted  to  be  introduced, 
unless  the  complaining  party,  has  been  in- 
jured. Davis  y.  Fredericks  (dark  v. 
Fredericks)  105  U.  S.  4,  26:938 

Submission  to,  or  withdrawal  of  Issues 
from,  Jury. 

Disposal  of  Issues  Generally,  see  Trial 
XL 
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Submitting  Case   on  Bequest   to   Jury 

Generally,  see  Trial,  VI. 
See  also  supra,  3542. 

6157.  The  submission  of  a  question  of 
law  to  the  jury  is  no  ground  of  exception, 
if  they  decide  aright.  Minneapolis  &  St.  L. 
K.  Co.  V.  Columbus  Kolllng  Mill  Co.  119 
U.  S.  149,  7  Sup.  a.  Rep.  168,         30:  376 

5158.  Where  the  construction  of  letters 
was  left  to  the  jury,  and  they  found  prop- 
erly on  the  question,  no  harm  was  done  by 
the  omission  of  the  court  to  construe  them 
itself.     Pence  v.  Langdon,  99  U.  S.  678, 

25:  420 
Cited  in  Minneapolis  ft  St.  L.  R.  Co.  ▼.  Colum- 
bus Rolling  Mill  Co.  119  U.  8.  152,  30  L.  ed. 
377,  7  Sup.  Ct  Rep.   168 — Hughes  v.  Van- 
stone,  24  Mo.  App.  641. 

5159.  Submitting  to  the  jury  a  question 
which  should  have  been  decided  by  the  court 
is  not  ground  of  reversal,  if  no  injury  came 
to  the  person  complaining,  because  the  jury 
decided  the  question  as  the  court  should 
have  done.  Rosen  v.  United  States,  161  U. 
S.  29,  16  Sup.  a.  Rep.  434,  480,  40:  606 
Oited  in  State  t.  McKee,  78  Conn.  38,  49  L. 

R.A.  648,  84  Am.  St.  Rep.  124,  46  Atl.  409. 

5160.  Where  a  regular  marriage  by  a 
clergyman  at  a  specified  time  and  place  is 
set  up  as  evidence  of  the  legitimacy  of  the 
children,  and  all  the  testimony  in  the  case 
clusters  about  and  relates  to  such  a  mar- 
riage, it  is  error  to  refer  it  to  the  jury  to 
consider  whether  there  was  a  marriage  at 
a  different  time  and  place.  Blackburn  v. 
Crawford,  3  Wall.  175,  18:  186 
Oited  in   Redgrave  v.   Redgrave.   88  Md.  99 — 

McLaughlin  v.  Bamum,  42  Md.  297 — ^Bldred 
V.  Bldred,  97  Va.  627,  34  S.  B.  477. 

5161.  Permitting  the  jury,  over  objections 
raised  by  a  motion  to  strike,  to  take  into 
consideration,  in  reaching  the  verdict, 
counts  in  a  declaration  which  had  not  been 
supported  by  any  evidence,  is  prejudicial 
error,  where  it  is  impossible  from  the  record 
to  say  upon  which  counts  of  the  declaration 
the  verdict  was  based,  notwithstanding  the 
provision  of  the  Illinois  practice  act,  §  57, 
that  when  an  entire  verdict  is  given  on  sev- 
eral counts  it  will  not  be  set  aside  or  re- 
versed because  of  any  defective  count,  if 
one  or  more  of  the  counts  be  sufficient  to 
sustain  the  verdict.  Wilmington  Star  Min. 
Co.  V.  Fulton,  205  U.  S.  60,  27  Sup.  Ct. 
Rep.  412,  51:708 

5162.  A  charge  of  the  court,  withdrawing 
a  disputed  matter  of  fact  from  the  jury,  is 
erroneous,  and  a  judgment  rendered  on  a 
verdict  given  under  such  a  charge  will  be 
reversed.  United  States  v.  Tillotson,  12 
Wheat.  180,  6:594 
Cited  in  Darden  v.  Lines.  2  Fla.  675 — ^Robin- 
son V.  Schly,  6  Ga.  5*25 — Adams  v.  Smith. 
19  Nev.  271,  9  Pac.  337. 

Demurrer  to  evidence. 

See  also  infra,  5169;  Trial,  VII.  d,  4. 

5163.  Where  the  demurrer  to  evidence  i» 
defective  in  respect  to  the  necessary  admis- 
sions, and   judgment   has,   notwithstanding. 


been  rendered  upon  it  for  the  party  demur- 
ring, by  the  court  below,  the  judgment  wHl 
be  reversed  in  this  court,  and  a  new  trial 
awarded.  Fowle  v.  Alexandria,  11  Wheat. 
320,  6: 484 

Xonsuit. 

See  also  infra,  6480;  Trial,  VIL  d,  1 

5164.  This  court  will  not  disturb  a  judg- 
ment of  nonsuit,  where,  if  the  case  h^ 
been  left  to  the  jury  and  a  judgment  been 
rendered  against  the  defendants,  this  court 
would  set  it  aside  as  against  evidence. 
North  v.  McDonald,  154  U.  S.  649  Appz. 
and  14  Sup.  Ct  Rep.  1207,  25:  535 

Direction    of   verdict;    peremptory   in- 
Btrnctlon. 

See  also  Trial,  VII.  d,  8. 

5165.  Where  a  verdict  was  correctly  di- 
rected, the  giving  of  a  wrong  reason  there- 
for is  not  gi'ound  for  reversal.  Sullivan  v. 
Iron  Silver  Min.  Co.  143  U.  S.  431,  12  Sup. 
a.  Rep.  556,  36:  214 
Oited  in  Texas  &  P.  R.  v.  Patton,  0  C.  C.  A. 

495,  23  U.  S.  App.  319.  61  Fed.  267— Klnc 
V.  McLean  Asylum,  26  L.R.A.  798,  12  C.  C. 
A.  172,  21  U.  S.  App.  481,  64  Fed.  35S— 
Migeon  V.  Montana  C.  R.  Co.  23  C.  C.  A. 
160,  44  U.  S.  App.  724.  77  Fed.  253— New 
York,  N.  H.  &  H.  R.  Co.  v.  OT^earj.  35  C. 
C.  A.  667,  93  Fed.  741 — Whitney  v.  New 
Tork,  N.  H.  &  H.  R.  Co.  50  L.B.A.  617,  48 
C.  C.  A.  20,  102  Fed.  851. 

5166.  A  judgment  will  not  be  reversed 
where  a  jury  was  instructed  to  find  a  ver- 
dict, merely  because  the  reason  assigned 
for  the  instruction  was  erroneous.  Wisner 
V.  Brown,  122  U.  S.  214,  7  Sup.  a.  Rep. 
1156,  30: 1205 
Cited  in  Cahill  v.  Chicago.  M.  ft  St  P.  R.  Co. 

20  C.  C.  A.  195,  46  U.  S.  App.  85,  74  Fed. 
296— Lockhart  v.  Wills,  9  N.  M.  359.  54  Pac. 
836. 

5167.  Where  the  claim  of  a  reissued  pat- 
ent alleged  to  have  been  infringed  is  void, 
the  refusal  of  the  court  to  direct  the 
jury  to  rutum  a  verdict  for  defendant 
is  error  for  which  the  judgment  will 
be  reversed  by  the  Supreme  Court.  Torrent 
&  A.  Lumber  Co.  v.  Rodgers,  112  U.  S.  659, 
5  Sup.  Ct.  Rep.  501,  28:  842 
DUtinguiehed  in  Singer  Mfff.  Co.  v.  Brill.  4  C 

C.  A.  376,  7  U.  S.  App.  601,  54  Fed.  382. 

5168.  The  refusal  of  the  trial  court  to  di- 
rect a  verdict  for  the  defendant  in  an  action 
on  a  life  insurance  policy,  on  the  ground  of 
a  violation  of  the  policy  by  suicide,  will  not 
be  ground  of  reversal  after  verdict  and  judg- 
ment for  the  plaintiff  on  the  policy,  where 
the  facts  do  not  show  beyond  dispute  that 
suicide  was  committed.  Supreme  Lodge, 
K.  of  P.  V.  Beck,  181  U.  S.  49,  21  Sup.  a 
Rep.  532,  45:741 
Cited  in  Fidelity  ft  C.  Co.  v.  Love,  40  C.  C.  A 

606,  111  Fed.  777 — Thomason  v.  Soutbera 
R.  Co.  61  C.  C.  A.  68,  113  Fed.  81— Morse 
V.  St.  Paul  F.  &  M.  Ins.  Co.  124  Fed.  43.'l— 
National  Union  v.  Fitspatrick,  66  C  C.  A. 
527,  133  Fed.  697— Turnbull  v.  Ross.  72  C. 
C.  A.  610,  141  Fed.  050— Guild  v.  Pringle, 
76  C.  C.  A.  194.  145  Fed.  814— Supreme 
Tent,  K.  of  M.  v.   Stensland,  105   111.  App 
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270 — Sartell   ▼.   Boyal   Nelsbbors,   85   Minn. 
373,  88  N.  W.  985. 

5169.  An  instruction  to  find  for  the  de- 
fendant must  be  tested  by  the  same  rules 
that  apply  in  the  case  of  a  demurrer  to  evi- 
dence; and  if  the  facts  establislied  and  the 
conclusions  which  they  reasonably  justify 
do  not  disclose  a  valid  cause  of  action 
against  the  defendant,  the  judgment  must 
be  affirmed.  Merrick  v.  Giddings  (Morris  v. 
Giddings)  115  U.  S.  300,  6  Sup.  Ct.  Rep.  65, 

29:  403 
Cited  in  New  York  Dry  Goods  Store  v.  Pabst 

Brewing  Co.  50  C.  C.  A.  297,  112  Fed.  383— 

Meyer  v.  Manhattan  L.  Ins.  Co.  144  Ind.  447, 

43  N.  E.  448. 


7,  As   to  Findings,    Verdict,    or  Judg^ 

ntent. 

Error  in  Favor  of  Party  Objecting,  see  su- 
pra, 4310. 

Error  in  Decision  as  Denial  of  Due  Process, 
see  Constitutional  Law,  667-674. 

See  also  supra,  5000. 

5170.  The  setting  aside  of  the  decree 
first  rendered,  and  the  rendition  of  another 
different  decree  by  the  court  below,  is  not 
ground  for  reversal,  where  the  court  had 
power  to  take  the  course  it  did  and  the 
Supreme  Court  of  the  United  States  ia  sat- 
isfied with  the  result.  Kilbourn  v.  Sunder- 
land, 130  U.  8.  505,  9  Sup.  Ct.  Rep.  594, 

32:  1005 

5171.  On  appeal  from  a  judgment  in  favor 
of  a  United  States  marshal  the  absence  of 
a  finding  that  payment  of  the  amount  of 
the  judgment  will  not  exceed  his  maximum 
compensation  and  the  proper  expenses  of  his 
ofiSce  is  not  a  valid  objection,  as  that  is  a 
matter  which  still  remains  open  for  adjust- 
ment at  the  Treasury  Department.  United 
SUtes  V.  Harmon,  147  U.  S.  268,  13  Sup.  Ct. 
Rep.  327,  37:  164 
Cited  in  United  States  v.  Jones,  147  U.  S.  676, 

37  L.  ed.  328,  13  Sup.  Ct.  Rep.  437 — ^Waters 
▼.  United  States,  31  Ct.  CI.  314— Milchrist 
T.  United  States,  31  Ct.  CI.  421. 

Defects  In  form. 

5172.  Although  the  form  of  a  verdict  is 
defective,  yet  if  it  substantially  finds  the 
lAsue  made  by  the  pleadings,  it  is  sufficient 
on  writ  of  error.  Lincoln  Twp.  v.  Cambria 
Iron  Co,  103  U.  S.  412,  26:  518 
[Thompson  v.  Musser  (Pa.  Sup.  Ct.)  1  Dall. 

458,  1 :  222] 

Roach  V.  Hulings,  16  Pet.  319,         10:  979 
Parks  V.  Turner,  12  How.  39,  13:  883 

5173.  Where  an  objection  to  a  verdict  and 
judgment  applies  altogether  to  the  form  of 
the  proceeding,  and  does  not  in  any  degree 
affect  the  merits  of  the  controversy,  while 
it  may  be  an  irregularity,  it  is  no  ground 
for  the  reversal  of  the  judgments  Van  Ness 
V.  Bank  of  United  States,  13  Pet.  17,  10:  38 
Ewing  V.  Howard,  7  Wall.  499.  19:  293 
Semmea  v.  United  States,  91  U.  a  21, 

28:198 


5174.  Where  the  petition  alleged  that  a 
certain  sum  of  money  was  due  upon  a  prom- 
issory note,  and  the  plea  was  a  want  of 
consideration,  and  there  was  a  verdict  "for 
the  plaintiff,''  a  judgment  for  the  amount 
specified  in  the  petition  will  be  sustained 
under  the  32d  section  of  the  act  of  1789, 
chap.  20,  directing  the  Supreme  Court  to 
disregard  niceties  of  form.  Parka  v.  Tur- 
ner, 12  How.  39,  13:  883 
Cited  in  Morsell  v.  Hall,  13  How.  216,  14  L. 

ed.  118 — Snyder  v.  United  States.  112  U.  S. 
217,  28  L.  ed.  698,  6  Sup.  Ct.  Bep.  118 — 
Paige  V.  Lorlng,  Holmes,  278,  Fed.  Cas.  No. 
10,672 — Re  Quantity  of  Manufactured  Tobac- 
co, 5  Ben.  468,  Fed.  Cas.  No.  11,498 — ^A 
Quantity  of  Manufactured  Tobacco,  6  Ben. 
468,  Fed.  Cas.  No.  161,069 — Bowden  v.  Bum- 
ham,  8  C.  C.  A.  251,  19  U.  S.  App.  448,  59 
Fed.  755 — Less  v.  English,  29  C.  C.  A.  281, 
56  U.  S.  App.  16,  85  Fed.  476 — Osborne  v. 
Altschnl,  35  C.  C.  A.  356,  93  Fed,  888 — 
Kent  V.  Bay  State  Gas  Co.  93  Fed.  889 — 
Railway  Officials'  &  Employes*  Accl.  Asso.  v. 
Wilson,  40  C.  C.  A.  413,  100  Fed.  370— 
Baltimore  &  O.  R.  Co.  v.  Dougherty,  7  App. 
D.  C.  382 — National  Enp.  ft  T.  Co.  v.  Bni^ 
dette,  7  App.  D.  C.  559 — Chaffee  v.  Peaae,  10 
Allen,  538 — McKean  v.  Cutler,  48  N.  H.  875. 

InsnfHciency  generally. 

5175.  Findings  of  the  court  on  a  trial 
without  a  jury  under  U.  S.  Rev.  Stat.  §§ 
649  &  700,  must  be  complete  as  to  essen- 
tial facts  and  form  reversible  error  where 
they  are  incomplete  or  amount  to  but  find- 
ings of  the  evidence.  The  E.  A.  Packer  v. 
New  Jersey  Lighterage  Co.  (The  E.  A. 
Packer)  140  U.  S.  360,  11  Sup.  Ct.  Rep. 
794,  35: 453 
Cited  in  Powers  v.  United  States,  56  C.  C.  A. 

132,  119  Fed.  566. 

5176.  Where  the  court  of  claims  does  not 
find  the  amount  of  loss,  its  judgment  will 
be  reversed  on  account  of  an  insufficient 
finding.  United  States  v.  Clark,  94  U.  S. 
73,  24:  67 
Cited  in  United  States  v.  Tinsley,  15  C.  C.  A. 

510,  25  U.  S.  App.  267.  68  Fed.  435. 

5177.  Where  the  prayer  of  a  petition  for 
mandamus  was  that  a  city  might  be  re- 
quired to  "exhaust  its  powers  of  taxation, 
and  continue  so  to  do  until  relator's  judg- 
ment is  paid  and  satisfied,'*  and  a  judgment 
was  entered  granting  the  writ  in  the  exact 
form  prayed  for,  the  omission  of  the  court 
to  define  in  more  exact  terms  th«*  precise 
power  to  be  exercised  is  not  ground  for  ap- 
peal. Louisiana  ex  rel.  New  Orleans  Gas- 
light Co.  V.  New  Orleans,  108  U.  S.  668,  2 
Sup.  Ct.  Rep.  955,  27:  823 

5178.  Where,  in  a  suit  arising  under  the 
abandoned  and  captured  property  act,  no  di- 
rect proof  was  given  that  the  proceeds  of 
the  sale  of  the  property  were  paid  into  the 
Treasury,  if  the  circumstantial  facts  which 
are  established  by  the  evidence  are  set  forth 
in  the  finding  of  the  court  of  claims  as  that 
alone  upon  which  its  judgment  was  rendered, 
and  they  are,  in  the  absence  of  anything  to 
the  contrary,  the  legal  equivalent  of  a  direct 
finding  that  such  proceeds  were  so  paid, 
the   Supreme  Court  will   not»  on   that  ac- 
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count,  reverse  the  judgment.  United  States 
V.  Pugh,  99  U.  8.  265,  25:  322 

Cited  in  The  Belgenland   (Tbe  Belgenland   v. 

Jensen)  114  U.  S.  372,  29  L.  ed.  158,  5  Sup. 

Ct.  Rep.  860 — Johnson  t.  United  States,  14 

Ct.  CI.  278— Rice  v.  United  SUtea,  21  Ct  CI. 

423 — Cunard  S.  S.  Co.  r.  Kelley,  61  C.  C.  A. 

538,  126  Fed.  616. 

Refusal  to  And. 

5179.  The  refusal  of  a  trial  court  finding 
the  facts  and  conclusions  of  law  to  find 
every  fact  material  to  its  conclusion,  if 
properly  excepted  to,  is  ground  for  reversal. 
The  E.  A.  Packer  v.  New  Jersey  Lighterage 
Co.  (The  E.  A.  Packer)  140  U.  S.  360,  11 
Sup.  Ct.  Rep.  794,  35:  453 

Cited  In  The  City  of  New  York  (Alexandre  v. 

Machan)  147  U.  S.  77,  37  L.  ed.  87,  13  Sup. 

Ct.  Rep.  211— Merrill  v.   Floyd,  2  C.  C.  A. 

60,  6  U.  S.  App.  90,  50  Fed.  850. 

5180:  It  is  only  the  ultimate  facts  which 
the  court  below  is  bound  to  find  in  admi- 
ralty causes,  and  the  Supreme  Court  of  the 
United  States  will  not  take  notice  of  a  re- 
fusal to  find  mere  incidental  facts  which 
only  amount  to  evidence  from  which  the  ul- 
timate fact  is  to  be  obtained.  Alexandre  v. 
Machan  (The  City  of  New  York)  147  U.  S. 
72,  13  Sup.  Ct.  Rep.  211,  37:  84 

Cited  in  Lehnen  v.  Dickson,  148  U.  S.  74,  37  L. 

ed.  874,  13  Sup.  Ct.  Rep.  481. 

Amount. 

Permitting  Remittitur,  see  supra,  4981, 
4982. 

6181.  An  error  of  small  amount  in  the 
calculation  of  the  penalty  on  a  delinquent 
tax  is  controlled  by  the  principle  de  minimia. 
Maricopa  &  P.  R.  Co.  v.  Arizona,  156  U.  S. 
347,  15  Sup.  Ct  Rep.  391,  39:  447 

5182.  Inaccuracy  of  the  affirmance  of  a 
judgment  for  damages  as  claimed  in  the 
declaration  when  in  fact  the  judgment  was 
for  less  than  the  amount  claimed,  is  not 
ground  for  reversal.  Baltimore  &  P.  R.  Co. 
v.  Mackcy,  167  U.  S.  72,  15  Sup.  Ct.  Rep. 
491,  39:  624 

5183.  The  fact  that  a  decree  was  correct 
80  far  as  a  particular  appeal  therefrom  is 
concerned  will  not  preclude  reversal  on  that 
appeal,  where  the  amount  of  the  decree  may 
require  readjustment  by  reason  of  a  rever- 
sal on  another  appeal.  Gilfillan  v.  McKee, 
159  U.  S.  303,  16  Sup.  Ct.  Rep.  6,      40:  161 

5184.  Where  the  libellants  were  not  the 
sole  salvors,  and  the  sum  decreed  is  for  the 
whole  service,  this  decree  will  be  reversed  on 
that  ground.  The  Blackwall  v.  Sancelito 
Water  &  Steam  Tug  Co.  (The  Blackwall) 
10  Wall.  1,  19:  870 

5185.  A  judgpnent  dismissing  a  complaint 
against  an  internal  revenue  collector  to 
recover  the  amount  of  a  tax  alleged  to  have 
been  unlawfully  exacted  may  be  reversed  at 
the  cost  of  the  plaintiff  in  error,  although 
the  only  contention  on  his  part  was  that 
the  statute  under  which  the  tax  was  col- 
lected was  unconstitutional,  while  the  court 
holds  that  it  was  constitutional,  where  it 
appean  that  the  tax  was  computed  at  an 


excessive  amount  by  reason  of  an  erroneous 
construction  of  the  law.  Murdock  ▼.  Ward, 
178  U.  S.  139,  20  Sup.  Ct   Rep.  775, 

44:  1009 

5186.  A  judgment  of  a  state  court  in  an 
action  to  recover  license  fees  on  poles  and 
wires  of  an  interstate  telegraph  company, 
which  awards  to  a  municipality  a  consider- 
ably less  sum  than  was  due  if  the  ordinance 
imposing  such  fees  was  valid,  being  for  the 
same  sum  found  to  be  due  by  the  verdict 
of  the  jury  to  whom  the  question  of  the  rea- 
sonableness of  the  ordinance  had  been  sub- 
mitted for  the  court's  guidance,  with  direc- 
tions to  give  a  verdict  for  the  full  sum  if 
they  thought  the  prdinance  was  reasonable, 
otherwise  to  find  for  defendant, — ^will,  on 
writ  of  error  from  the  Supreme  Court  of  the 
United  States,  be  held  illegal  and  void  be- 
cause based  upon  an  exercise  of  the  police 
power  which  the  court  and  jury  by  their  ac- 
tion must  be  deemed  to  have  determined  to 
be  unreasonable,  and  therefore  invalid. 
Postal  Teleg.-Cable  Co.  v.  New  Hope,  192 
U.  S.  55,  24  Sup.  Ct  Rep.  204,  48:  338 
Cited  In  Pabst  Brewing  Co.  v.  Crenshaw,  198 

U.  S.  31,  40  L.  ed.  931,  25  Sup.  Ct.  Rep.  552 
— Pensacola  v.  Sonthern  Bell  Telepb.  Co.  49 
Fla.  172,  87  So.  820— Klttannlng  v.  Western 
U.  Teleg.  Co.  26  Pa.  Super.  Ct  361. 

Failure  to  record  Jndgment. 

5187.  The  omission  of  the  clerk  to  record 
a  judgment  on  a  demurrer,  or  the  abandon- 
ment of  the  demurrer,  is  merely  a  clerical 
mistake,  and,  under  §  32  of  the  judiciary 
act  of  1789,  is  not  sufficient  ground  for 
reversal.    Townsend  v.  Jemison,  7  How.  706, 

12:880 

Wrong  reason. 

See  also  supra,  5062,  5165,  5166. 

5188.  This  court  will  not  reverse  a  deeree 
declaring  a  deed  void  on  some  insufficient 
ground,  if  it  is  in  fact  void  on  some  other 
ground.    Erwin  v.  Lowry,  7  How.  172, 

12:  655 

8,  Lack  of  Jurisdiction, 

Presumption  as  to  Jurisdiction,  see  supra, 

VIII.  d,  2. 
Considering  Question  of  Jurisdiction  before 

other  Matters,  see  supra,  3994-4012. 
Reviewability  of  Question  as  to,  Crenerally, 

see  supra,  4229-4238. 
First  Raising  Objection   as  to,  on   Appeal, 

see  supra,  VIII.  j,  2. 
Estoppel  to  Object  to,  see  supra,  4335-4339. 
Costs  in  Case  of,  see  infra,  5299-S320. 
Directing  Lower  Court  to  Dismiss  for  Lack 

of  Jurisdiction,  see  infra,  5485-^490. 
8ee  also  infra,  5405. 

5189.  On  failure  of  the  record  to  show  ju- 
risdiction of  the  circuit  court  of  the  United 
States  on  writ  of  error  thereto,  judgment 
must  be  reversed  at  the  costs  of  the  plaintiff. 
Home  V.  George  H.  Hammond  Co.  155  U.  S. 
393,  15  Sup.  Ct.  Rep.  167.  39:  197 
Cited  in   Stuart  v.   Kaston,   156  U.   8.  47,   88 

L.  ed.  841,  15  Sap.  Ct  Bep.  368» 
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5190.  A  judgment  rendered  by  the  circuit 
court  without  jurisdiction  in  favor  of  plain- 
tiffs, in  a  case  wrongly  removed  against 
their  objection  from  a  state  court,  and 
after  an  unsuccessful  attempt  on  their  part 
to  have  the  case  remanded,  must  be  reversed 
by  this  court,  although  it  may  be  a  hard- 
ship that  the  party  at  whose  instance  the 
error  was  committed  should  be  permitted  to 
derive  an  advantage  from  it.  The  question 
of  its  own  jurisdiction  and  that  of  all 
other  courts  of  the  United  States  from 
which  cases  are  brought  here,  this  court  is 
bound  to  ask  and  answer  for  itself,  even 
when  not  otherwise  suggested,  and  without 
respect  in  the  relation  of  the  parties  to  it. 
Mansfield,  C.  &  L.  M.  K.  Co.  v.  Swan,  111  U. 
S.  879,  4  Sup.  Ct.  Rep.  510,  28:  462 
Cited  In  De  Lima  v.  Bldwell,  182  U.  8.  174, 

45  L..  ed.  1047,  21  Sup.  Ct.  Bep.  74a— 
Wabarti  R.  Co.  v.  Barbour,  19  C.  C.  A.  548, 
43  U.  S.  App.  102,  73  Fed.  516. 

5191.  In  an  appellate  court,  in  cases  where 
the  subordinate  court  was  without  jurisdic- 
tion of  the  subject-matter,  and  has  improp- 
erly given  affirmative  relief,  the  judgment  or 
decree  in  the  court  below  must  be  reversed 
even  on  the  application  of  the  party  bring- 
ing the  proceeding.  United  States  v.  Hucka- 
bee,  16  Wall.  414,  21 :  457 
Gates  V.  Osborne    (Assessor  v.  Osborne)    9 

WalL  567,  19:748 

Cited  In  Stlckney  v.  Wilt,  23  Wall.  162,  28  L. 
ed.  64 — Cleveland  Ins.  Co.  v.  Globe  Ins.  Co. 
98  U.  8.  379,  25  L.  ed.  205— Mansfield,  C:  & 
L.  M.  B.  Co.  7.  Swan,  111  U.  S.  384,  28  L. 
ed.  464,  4  Sup.  Ct.  Rep.  510 — Moore  ▼.  Edge- 
field, 82  Fed.  501 — Nashua  &  L.  R.  Corp.  v. 
Boston  ft  L.  R.  Corp.  2  C.  C.  A.  544,  5  U.  8. 
App.  97,  51  Fed.  931— Miller  v.  Clark,  52 
Fed.  902— Freer  v.  Davis,  52  W.  Va.  12,  59 
LJftJL.  662,  94  Am.  Ct  Rep.  895,  43  8.  B. 
164. 

5192.  Where  the  court  of  claims  had  no 
jurisdiction  of  the  case,  the  decree  will  be 
reversed,  and  the  cause  remanded  to  it  with 
directions  to  dismiss  the  case.  United 
States  V.  Alire,  6  Wall.  573,  18:  947 
Cited  In  United  States  v.  Jones,  119  U.  8.  479, 

30  L.  ed.  440,  7  Sup.  Ct  Rep.  283 — Re 
Sanborn,  148  U.  S.  225,  37  L.  ed.  430,  13 
Sup.  Ct.  Uep.  577 — ^United  States  ex  rel. 
Bemardin   v.   Seymour,  10  App.  D.   C.  312. 

5193.  A  decree  of  the  circuit  court  of  ap- 
peals affirming  a  judgment  of  a  circuit 
court  in  a  cause  in  which  the  latter 's  juris- 
diction depended  on  the  sole  ground  that  the 
cause  of  action  arose  under  the  Federal  Con- 
Btitution  will,  on  appeal  to  the  Supreme 
Court  of  the  United  States,  be  reversed  for 
the  lack  of  jurisdiction  in  the  circuit  court 
of  appeals  to  review  the  circuit  court  judg- 
ment. Union  &  Planters'  Bank  v.  Memphis, 
189  U.  S.  71,  23  Sup.  Ct  Rep.  604,  47:  712 
Cited  in   Berlin   Iron   Bridge  Co.  v.  Brennan, 

194  U.  8.  630,  48  L.  ed.  1158,  24  Sup.  Ct. 
Rep.  868 — ^Harris  v.  Bosenberger,  76  C.  C. 
A.  227,  145  Fed.  461. 

5194.  When  the  district  court  did  not 
have  jurisdiction  to  condemn  cotton,  seized 
on  land,  as  a  maritime  prize,  the  Supreme 
Court  will  reverse  the  decree  therein  award- 
ing the  owner  the  proceeds,  direct  the  pay- 


ment thereof  into  the  Treasury,  and  permit 
the  owner  to  sue  for  such  proceeds  under 
the  captured  and  abandoned  property  act  of 
March  12,  1863,  in  the  court  of  claims. 
United  States  v.  Alexander  (Mrs.  Alexan- 
der's Cotton)  2  Wall.  404,  17:  915 
Cited  in  United  States  v.  Weed,  5  Wall.  71,  18 
L.  ed.  534. 

5195.  Although  the  United  States  had  in- 
voked and  set  in  motion  the  jurisdiction  of 
the  circuit  court  for  confiscation  of  property, 
a  decree  against  them,  vesting  title  in  the 
opposing  party,  will  be  reversed  for  lack  of 
jurisdiction  of  the  court  below,  where  the 
property  had  been  seized  and  sold  by  the 
United  States  in  previous  confiscation  pro- 
ceedings to  one  whose  title  had  been  con- 
firmed by  act  of  Congress.  United  States 
V.  Huckabee,  16  Wall.  414,  21 :  457 

5196.  Where  parties  who  were  collusively 
joined  as  claimants  to  create  a  case  cogni- 
zable in  the  circuit  court  ask  relief  from  a 
judgment  against  them,  the  Supreme  Court 
will  reverse  the  judgmoiit,  inasmuch  as  it 
was  the  duty  of  the  circuit  court  on  its  own 
motion,  as  soon  as  the  evidence  was  in  and 
the  collusive  character  of  the  case  shown, 
to  have  dismissed  the  suit.  Williams  v. 
Nottawa,  104  U.  S.  209,  26:  719 


n.  Effect  of  Matters  Occurrhtg  after  l>e- 

ciaUm  belotr. 


Matters  Occurring  Pending  Appeal  or  Error 
as  Ground  for  Dismissal,  see  supra, 
VII.  i,  3. 

Reversal  of  Judgment  on  Death  of  one  De- 
fendant in   Error,  see  infra,  6256. 

See  also  infra,  5247. 

5197.  A  proceeding  which  took  place  after 
the  judgment,  for  the  purpose  of  avoiding  it, 
and  not  made  a  part  of  the  record,  cannot 
be  reviewed  by  the  Supreme-  Court.  Good- 
enough  Horseshoe  Mfg.  Go.  v.  Rhode  Island 
Horseshoe  Co.  131  U.  S.  ccxxviii.  Appx.  and 
14  Sup.  Ct  Rep.  1180.  24:  368 

5198.  Where  there  are  various  bills  of  ex- 
ceptions filed,  if  the  matters  of  any  of  these 
exceptions  become  wholly  immaterial  to  the 
merits  as  they  are  finally  made  out  on  the 
trial,  they  are  no  longer  assignable  as  error, 
however  they  have  been  ruled  in  the  court 
below.    Greenleaf  v.  Birth,  5  Pet.  132, 

8:72 
Cited  in  Philadelphia,  W.  ft  B.  R.  Co  v.  How- 
ard, 13  How.  334,  14  L.  ed.  168 — Brohst  v. 
Brock  (Doe  ez  dem.  Brobst  v.  Roe)  10  Wall. 
528,  19  L.  ed.  1004— Wilson  County  v.  Third 
Nat.  Bank,  103  U.  S.  777,  26  L.  ed.  491— 
Cavender  v.  Cavender,  114  U.  S.  471,  29  L. 
ed.  214,  5  Sup.  Ct.  Rep.  955 — Allen  v.  Blunt, 
2  Woodb.  &  M.  129,  Fed.  Cas.  No.  217— 
Lee  V.  New  Haven,  M.  &  W.  B.  Co.  Fed.  Cas. 
No.  8,197 — Coleman  v.  Heurlch,  2  Mackey, 
207 — Carter  v.  Bennett,  4  Fla.  339 — Gan- 
dolfo  V.  State,  11  Ohio  St.  116. 

5199.  This  court  will  not  reverse  a  judg- 
ment where  the  error  has  become  immateri- 
al, and  the  same  party  will  be  entitled  to 
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judgment  if  a  new  trial  is  granted.  Pu^b 
V.  McCormick,  14  Wall.  361,  20:  789 

OiUd  in  Chambers  County  t.  Clews,  21  Wall. 

324,  22  L.  ed.  520 — Fall  ▼.  Presley,  50  Ala. 

345 — Hubbard  v.  Gilpin,  67  Mo.  444. 

Change  in  valne  of  currency. 

5200.  Where  a  decree  in  admiralty  waa 
right  when  rendered,  it  will  not  be  dis- 
turbed, although  the  currency  in  which  it 
was  rendered  has  lessened  in  value  since  its 
rendition.  The  Telegraph  v.  Gordon  (The 
Vaughan)  14  Wall.  258,  20:  807 
Cited  in  Hus  ▼.  Kempf,  10  Ben.  366,  Fed.  Cas. 

No.  6,044— Simpkins  7.  Low,  54  N.  Y.  184— 
Isett  V.  Caldwell,  101  Pa.  36,  40  Phlla.  Leg. 
Int.  91— Bridges  t.  Reynolds,  40  Tex.  218. 

Settlement  of  controversy. 

Dismissal  of  Appeal  or  Error  on,  see  su- 
pra, 3896-3900. 

5201.  Where,  pending  appeal,  an  adjust- 
ment of  the  controversy  was  made  by  the 
parties,  the  decree  of  the  circuit  court  was 
reversed  on  their  stipulation.  Woodman 
Pebbling  Mach.  Co.  v.  Guild,  154  U.  S.  597 
Appx.  and  14  Sup.  Ct.  Rep.  1216,  21 :  743 
Goggeshall  v.  Hartshome,  154  U.  S.  533,  14 

Sup.  Ct.  Rep.  1198,  15:  261 

Decision  in  collateral  proceeding. 

Dismissal  of  Appeal  or  Error,  see  su- 
pra, 3911-3914. 
See  also  supra,  1104;  infra,  5433,  6523. 

5202.  The  fact  that  a  former  judgment 
has  been  vacated  since  the  trial  of  the  ac- 
tion to  which  it  was  a  bar  is  not  available 
in  the  Supreme  Court  of  the  United  States 
to  obviate  an  erroneous  ruling  at  that  trial. 
Milne  v.  Deen  (Wilson  v.  Deen)  121  U.  S. 
525,  7  Sup.  Ct.  Rep.  1004,  30:  980 

5203.  Judgments  of  territorial  courts,  in 
mere  matters  of  procedure,  are  not  subject 
to  reversal  because  of  decisions  made  by  the 
courts  of  the  state  in  subsequent  cases, 
while  the  former  cases  are  pending  on  ap- 
peal in  the  Supreme  Court  of  the  United 
Stotes.  Ankeny  v.  Clark,  148  U.  S.  345,  13 
Sup.  Ct.  Rep.  617,  37:  475 

5204.  A  judgment  of  a  circuit  court  based 
wholly  on  a  judgment  of  a  state  court  be- 
tween substantially  the  same  parties  and  on 
the  same  subject-matter,  which  latter  judg- 
ment is  afterwards  reversed  in  the  Supreme 
Court  of  the  United  States,  will  also  be  re- 
versed when  subsequently  taken  there  for 
review,  although  the  record  shows  no  error. 
Butler  V.  Eaton,  141  U.  S.  240,  11  Sup.  Ct 
Rep.  985,  35:  713 
Cited  in  Scott  v.  Armstrong,  146  U.  S.  613,  36 

L.  ed.  1064,  13  Sup.  Ct.  Rep.  148 — Montana 
Mln.  Co.  V.  St.  Louis  Min.  &  Mill.  Co.  186 
U.  S.  32,  46  L.  ed.  1042,  22  Sup.  Ct.  Rep. 
744. 

5205.  A  decree  of  a  Federal  circuit  court, 
dismissing,  for  want  of  jurisdiction,  a  bill 
to  quiet  title,  on  the  theory  that  either  com- 
plainant's rights  as  mortgagee  in  possession 
had  not  been  held  by  a  decision  of  the  high- 
est state  court,  in  a  prior  ejectment  suit 
between  the  same  parties,  to  have  been  de- 
stroyed by  a  subsequent  state  statute,  and 


hence  no  constitutional  question  was  in- 
volved, or  that,  if  the  state  court  so  held,  the 
remedy  was  by  writ  of  error  from  the  Fed- 
eral Supreme  Ck>urt,  will  be  affirmed  on  ap- 
peal, where  the  judgment  of  the  state  court, 
on  a  second  appeal  in  the  ejectment  suit, 
and  in  a  subsequent  suit  to  quiet  title,  has 
been  reversed  by  the  Federal  Supreme  Court 
for  error  in  deciding  the  Federal  questions 
involved.  Bradley  v.  Lightcap,  195  U.  S. 
25,  24  Sup.  Ct.  Rep.  753,  49:  76 

5206.  A  judgment  dismissing  an  action  by 
a  legatee  against  the  United  States  to  re- 
cover an  alleged  illegal  tax  under  the  war 
revenue  act,  where  the  statute  is  held  con- 
stitutional, but,  on  a  proper  construction 
thereof,  is  held  not  to  justify  the  imposi- 
tion of  the  whole  amount  of  the  tax  that 
was  collected, — will  be  reversed,  although  in 
another  action  the  executor  has  established 
his  right  to  recover  the  illegal  excess  from 
the  internal  revenue  collector,  in  order  that 
judgment  of  dismissal  in  the  present  case 
may  not  embarrass  the  plaintiff's  right  to 
claim  indemnity  from  the  executor.  Sher- 
man V.  United  States,  178  U.  8.  150,  20 
Sup.  Ct.  Rep.  779,  44: 1014 

Change  in  statute. 

Dismissal  of  Appeal,  see  supra,  8917. 

5207.  A  law  intervening,  after  judgment 
in  the  inferior  court,  to  change  the  rule 
which  governs,  must  be  obeyed  in  the  ap- 
pellate court  unless  it  is  unconstitutional. 
United  States  v.  The  Peggy,  1  Cranch,  103, 

2:49 

DUtinguished  in  Wall  v.  State,  18  Tex.  697,  70 
Am.  Dec.  802. 

Cited  In  Ex  parte  Crane,  5  Pet.  204,  8  L.  ed. 
97 — Maryland  use  of  Washington  County  ▼. 
Baltimore  &  O.  R.  Co.  3  How.  552,  11  L.  ed 
722 — Dlnsmore  v.  Southern  Exp.  Co.  183  U. 
S.  120,  46  L.  ed.  113,  22  Sup.  Ct.  Rep.  46-* 
Ledgerwood  v.  Pickett,  1  McLean,  145,  Fed. 
Cas.  No.  8,176 — Schenk  v.  Peay.  1  Dill.  267. 
Fed.  Cas.  No.  12,461 — Bayard  ▼.  McLane.  8 
Harr.  (Del.)  283 — State  ex  rcl.  Savannah  ▼. 
Dews,  R.  M.  Charlt.  (Ga.)  406— Coles  v. 
Madison  Coimty,  Breese  (III.)  119.  12  Am. 
Dec.  161— Vance  v.  Rankin,  104  III.  628,  88 
Am.  St.  Rep.  178,  62  N.  E.  807— Thompaon 
V.  Bassett,  5  Ind.  586 — ^Wheelods  v.  Myers. 
64  Kan.  52,  67  Pac  682— -Keller  v.  State,  12 
Md.  326,  71  Am.  Dec  596— Day  v.  Day,  22 
Md.  539— Price  v  NesWtt.  29  Md.  266— An- 
napolis T.  State,  30  Md.  119— Wade  v.  St. 
Mary's  Industrial  School,  43  Md.  181 — Mon- 
tague V.  State,  54  Md.  483— ^Turner  v.  Bryan. 
83  Md.  374,  35  Atl.  21 — Simpson  v.  Stoddard 
County,  173  Mo.  476.  73  S.  W.  700— Allen  ▼. 
Farrow,  2  Bail.  L.  687 — State  v.  Taylor.  2 
M'Cord,  L.  490 — McKennon  v.  State,  42  Tex. 
Crim.  Rep.  373,  96  Am.  St.  Rep.  802,  60  8. 
W.  41 — Mahoney  v.  Stote,  5  Wyo.  525,  63 
Am.  St.  Rep.  64,  42  Pac.  18. 

5207a.  Any  statute  which  goveniB  an  ad- 
miralty cause  must  be  an  existing  valid 
statute  at  the  time  of  affirming  the  decree 
below,  in  view  of  the  rule  that  a  decree  in  such 
a  cause  is  not  final  while  depending  in  the 
Supreme  Court.  United  States  t.  Freston, 
3  Pet.  57,  7:  601 

Cited  in  Gwin  v.  United  SUtes,  184  U.  8.  675. 

46  L.  ed.  750,  22  Sup.  Ct.  Rep.  626 — ^United 
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Stmtes  T.  Van  Vllet,  22  Fed.  643 — Pope  ▼. 
Lewis,  4  Ala.  489 — First  Nat.  Bank  v.  Hen- 
demon,  101  Cal.  310,  35  Pac.  800 — Bank  of 
St.  Mary's  v.  State,  12  Ga.  402 — Hargroves 
T.  Cbambers,  30  Ga.  602 — Inhabitants  of 
Saeo  T.  Gnmey,  34  Me.  14 — Keller  ▼.  State, 
12  Md.  326,  71  Am.  Dec.  506 — Com.  ▼.  Stand- 
ard OU  Co.  101  Pa.  150,  12  W.  N.  C.  200. 

5206.  This  court  cannot,  when  a  case 
comes  here  on  writ  of  error  to  a  state  court, 
send  the  case  back  to  the  court  below,  with 
instructions  to  enter  a  judgment  of  nonsuit, 
because  since  the  judgment  below,  and  while 
the  writ  of  error  has  been  pending,  the  stat- 
ute authorizing  the  action  has  been  repealed. 
Kanaaa  P.  R.  Co.  v.  Twombly,  100  U.  S.  78, 

25:  550 
died  in  Northern  P.  R.  Co.  t.  Bly,  107  U.  S. 

8,  40  Li.  ed.  642,  25  Sup.  Ct  Rep.  802. 

5206a.  If  the  law  under  which  the  sen- 
tence of  condemnation  was  pronounced  be 
repealed  after  sentence  in  the  court  below, 
and  before  final  sentence  in  the  appellate 
court,  no  sentence  of  condemnation  can  be 
pronounced,  unless  some  special  provision  be 
made  for  that  purpose  by  statute.  Yeaton 
▼.   United   States,   5   Cranch,   281,      3:  101 

520Bb.  No  sentence  of  condemnation  can 
be  affirmed  if  the  law  under  which  the  for- 
feitmre  accrued  has  expired,  although  a  con- 
demnation and  sale  had  taken  place  and  the 
money  had  been  paid  over  to  the  United 
States  before  the  expiration  of  the  law.  The 
Rachel  v.  United  States,  6  Cranch,  329, 

3:239 
Cited  In  Paciflc  Mall  S.  S.  Co.  v.  Joliffe,  2 
Wall.  465,  17  L.  ed.  800 — Assessors  v.  Os- 
borne (Gates  V.  Osborne)  0  Wall.  575,  10  L. 
ed.  751 — Gwin  ▼.  United  States,  184  U.  8. 
675,  46  L.  ed.  750,  22  Sup.  Ct.  Rep.  526 — 
United  States  v.  4  Cases  of  Lastings,  10 
Ben.  373,  Fed.  Cas.  No.  15,145 — Pope  v. 
Lewis,  4  Ala.  480 — First  Nat.  Bank  v.  Hen- 
derson, 101  Cal.  310,  85  Pac.  800 — Cook  v. 
Gray,  2  Houst.  (Del.)  475,  81  Am.  Dec.  185 
— ^Higglnbotbam  v.  State,  10  Fla.  560 — Bank 
of  St.  Mary's  ▼.  State,  12  Ga.  402 — Robinson 
▼.  Beall,  26  Ga.  87 — Musgrove  v.  Vicksburg 
ft  N.  R.  Co.  50  Miss.  682 — Johnson  v.  Hahn, 
4  Neb.  147— Rich  v.  Flanders,  30  N.  H.  388 
— ^Bntler  v.  Palmer,  1  Hill,  830 — People  ▼. 
Townaey,  5  Denlo,  72 — ^Hartung  ▼.  People, 
22  N.  Y.  101— State  v.  Cole,  2  M'Cord,  L.  3 
— Btaitsborough  v.  Hlnesburgh,  13  Vt.  222. 


IX.  Judgment. 
a.  In  General, 

Deelding  Point  of  Law  in  Anticipation  of 

its   Trial    in    Court   below,    see    supra, 

3984. 
On  Certiorari,  see  Certiorari,  53-56. 
Condnsiveness    of    Judgment    upon    Infant 

Appealing,  see  Infants,  41. 
Coneluaiveness  of  Judgment  on  Appeal,  see 

Judgment,  179;  Writ  and  Process,  90a. 

5209.  Tbe  judgment  of  a  circuit  court 
-nuat  be  aflBrmed  on  writ  of  error  under  the 
22d  section  of  the  judiciary  act  where  all 
tba  prooeedingB  were  regular  and  correct  al- 


though the  record  presents  no  question  for 
revision.    Taylor  v.  Morton,  2  Black,  481, 

17:277 
Citea  In  Pomeroy  ▼.  State  Bank,  1  Wall.  604, 
17  L.  ed.  642 — Barton  t.  Forsyth,  5  Wall. 
104,  18  L.  ed.  647 — ^New  Orleans,  O.  &  G.  W. 
R.  Co.  V.  Morgan,  10  Wall.  260,  10  L.  ed. 
802 — Cook  V.  Burnley  (Cook  v.  Porter)  11 
Wall.  677,  20  L.  ed.  86— The  Eutaw  (Whee- 
ler y.  Harris)  12  Wall.  141,  20  L.  ed.  278— 
Baltimore  ft  P.  R.  Co.  v.  Sixth  Presby. 
Church,  01  U.  S.  131,  23  L.  ed.  261— Stewart 
V.  Salamon,  07  U.  S.  863,  24  L.  ed.  1046. 

5210.  The  statement  in  a  judgment  af- 
firming a  refusal  to  grant  a  new  trial  for  the 
third  time  because  of  a  statute  allowing  only 
two  new  trials  on  the  facts,  that  "the  court 
adjudges  that  there  is  no  evidence  to  sup- 
port the  verdict  of  the  jury,"  indicates  sim- 
ply the  opinion  of  the  court  that  the  jury 
ought  not  to  have  found  the  verdict  that 
they  did,  and  that  the  judgment  of  the  court 
below,  refusing  to  grant  a  new  trial  upon 
the  facts,  would  have  been  reversed  but  for 
the  existence  of  the  statute  which  made  it 
error  to  award  it.  Louisville  &  N.  R.  Co.  v. 
Woodson,  134  U.  S.  614,  10  Sup.  Ct.  Rep. 
628,  33:  1032 

Forms  of  judgment  entered. 

5211.  The  Supreme  Court  used  the  follow- 
ing form  of  decree  upon  writ  of  error  to  a 
state  court:  "On  consideration  whereof,  it 
is  ordered  and  adjudged  .  .  .  that  the  judg- 
ment of  ...  in  this  cause  be,  and  the  same 
is  hereby,  affirmed  with  costs.^'  Jackson  ex 
dem.  Hart  v.  Lamphire,  3  Pet.  280,  7:  679 
Cited  in  Holmes  v.  Jennison,  14  Pet.  628,  10 

L.  ed.  628. 

5212.  Upon  writ  of  error  to  state  court, 
the  Supreme  Court  has  used  this  form: 
"This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  ...  on  consideration 
thereof  it  is  considered  and  declared  .  .  . 
It  is  therefore  considered  and  adjudged." 
Shanks  v.  Dupont,  3  Pet.  242,  7:  666 
Cited  in  Holmes  v.  Jennison,  14. Pet.  628,  10 

L.   ed.   628. 

h.  Entry  Nunc  Bro  Tunc, 

5213.  Upon  the  death  of  one  of  two  de- 
fendants in  error  since  the  commencement  of 
the  term,  judgment  of  reversal  may  be  en- 
tered against  both  on  a  day  prior  to  such 
death  nunc  pro  tunc.  McNutt  use  of  Leg- 
gett  V.  Bland,  2  How.  9,  11:  159 

5214.  Where  the  appellee  died  after  the 
commencement  of  a  term,  and  the  court, 
not  knowing  of  his  decease,  had  decided  up- 
on the  case  after  argument,  'the  court 
ordered  the  decree  to  be  entered  as  of  the 
first  day  of  the  term.  Bank  of  United 
States  V.  Weisiger,  2  Pet.  481,  7:  492 
Cited  in  Emery  ▼.   Parrott,   107  Mais.   104 — 

Qunderman  v.  Qunnison,  30  Mich.  318 — ^Re 
Jarrett,  42  Ohio  St.  201 — Hazard  v.  Durant, 
14  R.  I.  85 — Smith  v.  Cunningham,  2  Tenn. 
Ch.  671. 

5215.  The  plaintiff  in  error  having  died 
while  the  cause  was  held  under  advisement, 
the  judgment  was  entered  nunc  pro  tunc 
as  on  the  first  day  of  the  term.  Clay  v. 
Smith,  3  Pet  411,  7:  723 
Cited  In  Blalsdell  v.   Qarris,  52  N.  H.   105— 
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Be  Jarrett,  42  Ohio  8t  201 — Hocks  ▼.  Spran- 
gers,  113  Wis.  144,  89  N.  W.  118. 

5216.  A  decree  of  reversal  for  further  pro- 
ceedings is  properly  entered  nunc  pro  tunc 
as  of  the  date  of  the  submission  of  the  cause 
on  appeal,  Avhere  one  of  the  parties  has 
died  since  the  case  was  submitted.  Louis- 
ville &  N.  R,  Co.  V.  Behlmer,  175  U.  S.  648, 
20  Sup.  Ct  Rep.  209,  44:  309 

5217.  Where  judgment  for  plaintiff  in  a 
personal  action  is  wrongly  set  aside,  and 
a  subsequent  final  judgment  is  brought  here 
by  writ  of  error,  pending  which  he  dies,  the 
first  judgment  may  be  affirmed  as  of  the 
date  it  was  rendered,  in  order  to  prevent 
abatement.  Coughlan  v.  District  of  Colum- 
bia, 106  U.  S.  7,  1  Sup.  Ct.  Rep.  37,  27:  74 
Distinguished  in  Shepherd  ▼.  Thompson,  122  U. 

8.  240,  30  L.  ed.  1159,  7  Sup.  Ct.  Rep.  1229. 

Cited  in  Borer  v.  Chapman,  119  U.  S.  597,  80 
L  ed.  536,  7  Sap.  Ct.  Rep.  342. 

o.  Upon  Equal  Division. 

Upon  Question  Certified,  see  Cases  Certified, 

124,  125. 
Conclusiveness  of  Judgment,  see  Judgment, 

194. 
See  also  infra,  5298,  5356,  5654,  5663,  5664. 

5218.  Where  the  court  is  equally  divided, 
the  judgment  or  decree  of  the  court  below 
is  of  course  affirmed,  so  far  as  the  point 
of  division  goes.  The  Antelope,  10  Wheat. 
66,  6:  268 
The  Palmyra,  12  Wheat.  1,  6:  531 
Washington  Bridge  Co.  v.  Stewart,  3  How. 

413,  11:658 

United  States  v.  Reeside,  19:  391 

Cited  in  Washington  Bridge  Co.  v.  Stewart,  3 
How.  424,  11  L.  ed.  663 — Durant  v.  Essex 
Co.  f  Wall.  112,  19  L.  ed.  167— Polger  v. 
The  Robert  G.  Shaw,  2  Woodb.  ft  M.  541, 
Fed.  Cas.  No.  4,899 — Ooddard  v.  Coffin,  2 
Ware,  385,  Fed.  Cas.  No.  5,490 — Ayres  v. 
Bensley,  32  Cal.  633 — Styles  v.  State,  28  Ga. 
391— Kolb  V.  Swann,  68  Md.  521,  13  Atl.  379 
— Durham  v.  Richmond  ft  D.  B.  Co.  113  N. 
C.  241,  18  S.  E.  208. 

5219.  Judgments  in  actions  for  insurance 
in  favor  of  plaintiff,  for  loss  by  fire  of  his 
hotel  building, — affirmed  by  reason  of  a 
divided  court.  Continental  Ins.  Co.  v. 
Wright,  131  U.  S.  432,  9  Sup.  Ct.  Rep.  797, 

33:  210 

5220.  A  judgment  will  be  affirmed,  with 
costs,  when  the  court  is  equally  divided. 
Bauer  v.  Texas  &  P.  R.  Co.  131  U.  S.  430, 
9  Sup.  a.  Rep.  795,  33:  209 
Moffitt  V.  Miller,  34:  539 

5221.  This  court  will  pronounce  no  opinion 
on  a  point  upon  which  the  judges  are 
equally  divided.  Benton  v.  Woolsey,  12  Pet. 
27,  9:  987 
Cited  in  Durham  v.  Richmond  ft  D.  R.  Co.  113 

N.  C.  241,  18  S.  D.  208— McFarland  v.  Rail- 
way Officials  &  D.  Acci.  Asso.  5  Wyo.  147,  27 
L.R.A.  55,  63  Am.  St.  Rep.  29,  38  Pac.  677. 

5222.  When  the  court  is  equally  divided 
upon  the  correctness  of  an  instruction  given 
to  the  jury  by  the  court  below,  no  opinion 


can   be   given.     Jewell   v.   Jewell,    1   How. 
219,  11:108 

Cited  in  Northern  R.  Co.  v.  Concord  B   Co.  50 
N.   H.   176— Jewell  v.   Jewell,   11   Rich.   Eq. 
.    310. 

5223.  Where  the  court  is  equally  divided 
in  opinion  upon  writ  of  error,  uie  judg- 
ment of  the  court  below  is  to  be  affirmed, 
but  no  principle  is  settled  thereby.  Etting 
V.  Bank  of  United  States,  11  Wheat.  59, 

6:419 
Cited  in  Washington  Bridge  Co.  v.  Stewart, 
3  How.  424,  11  L.  ed.  663 — Durant  ▼.  Essex 
Co.  7  Wall.  112,  19  L.  ed.  157— Bird  v.  PenD 
Milt.  L.  Ins.  Co.  11  Phila.  496,  Fed.  Cas.  No. 
1,430 — Goddard  v.  Coffin,  2  Ware,  386,  Fed. 
Cas.  No.  5,490 — Ayres  v.  Benslej,  32  Cal. 
033 — Fraser  y.  WUley,  2  Fla.  117— Laplsh  v. 
Wells,  6  Me.  189 — Franklin  Bank  v.  Cooper, 
36  Me.  195 — Durant  v.  Essex  Co.  8  Allen, 
108,  85  Am.  Dec.  685 — Northern  R.  Co.  t. 
Concord  R.  Co.  50  N.  H.  176 — Bridge  ▼. 
Johnson,  5  Wend.  372 — Bird  ▼.  Penn  Mat. 
L.  Ins.  Co.  11  Phila.  496,  33  Phila.  Leg.  Int 
56,  2  W.  N.  C.  415 — ^Atlas  Bank  v.  Brownell, 
9  R.  I.  176,  11  Am.  Rep.  231 — StaU  ▼. 
Jones,  29  S.  C.  202,  7  S.  E.  296 — Warren  t. 
Branch.  15  W.  Va.  34— McFarland  v.  Rail- 
road Officials  &  B.  Acci.  Asso.  6  Wyo.  147, 
27  L.R.A.  55,  63  Am.  St  Rep.  29,  S8  Pac. 
677. 

5224.  On  the  question  of  restraining  the 
erection  of  a  bridge  over  a  navigable  river, 
at  the  suit  of  the  owner  and  master  of  a 
vessel  engaged  in  navigating  the  stream,  the 
court  was  equally  divided,  and  the  decree 
below  dissolving  the  injunction  and  dismiss- 
ing the  bill,  was  necessarily  affirmed.  Cole- 
man V.  Hudson  River  Bridge  Co.  (Albany 
Bridge  Case)  2  Wall.  403,  17:  876 

5225.  Equal  division  of  the  court  on  a 
motion  for  rehearing  of  a  judgment  of  re- 
versal previously  rendered  leaves  that  judg- 
ment in  force,  and  does  not  result  in  af- 
firming the  judgment  of  the  lower  court. 
Carmichael  v.  Eberle,  177  U.  S.  63,  20  Sup. 
Ct.  Rep.  571,  44:  672 

5226.  Judgment  in  favor  of  plaintiffs  for 
duties  illegally  exacted  by  the  collector  of 
the  port  of  New  York, — affirmed  by  a  di- 
vided court.  Miller  v.  Richard  (Arthur  v. 
Richard)  131  U.  S.  429,  9  Sup.  Ct.  Rep. 
795,  33: 212 

d.  Rendering  Proper  or  Modified  Judg- 
ment  OeneraUy» 

Directions  to  Lower  Court  as  to  Judgment, 

see  infra,  IX.  i,  1,  d. 
See  also  infra,  5591,  5593. 

5227.  This  court,  on  reversal,  may  make 
such  decree  as  the  court  below  should  have 
made.     Wickliffe  v.  Owings,  17  How.   47, 

15:44 
(]^rmania  F.  Ins.  Co.  v.  Boykin   (Insttraooe 
Companies  v.  Boykin)    12  Wall.  433. 

20:442 
Oiled  in  Cragln  ▼.  Lovell,  109  U.  8.  200,  27  L. 
ed.  905,  3  Sop.  Ct.  Rep.  132 — Idler  ▼.  Borg- 
meyer,  13  C.  O.  A.  215.  28  U.  8.  App.  382. 
65  Fed.  927 — Isler  v.  Brown,  67  N.  C.  177 
— ^Bnah  v.  Balcyoa  B.  B,  Oe.  68  N.  C.  7«. 
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5228.  The  Supfeme  Court  rendered  the 
judgment  which  ought  to  haye  been  ren- 
dered in  the  court  below,  in  a  cause  not 
tried  by  a  jury.  Chouteau  v.  United  States, 
9  Pet.  137,  9:78 
Cited   In    Folger   t.   The    Robert   G.    Shaw,    2 

Woodb.  ft  M.  647,  Fed.  Cas.  No.  4,899. 

5229.  The  circuit  court  may,  on  writ  of 
error,  reverse  the  decree  of  the  district 
court,  and  pass  such  a  decree  as  should  have 
been  passed  by  the  subordinate,  court. 
Semmes  v.  United  States,  91  U.  S.  21, 

23:  193 

5230.  In  an  admiralty  cause,  this  court 
upon  reversing,  will,  when  the  facts  are 
sufficiently  before  it,  render  the  decree  which 
the  court  below  should  have  rendered.  Pen- 
hallow  y.  Doane,  3  Dall.  54,  1 :  507 

5231.  If  the  court  below  deny  an  order 
for  further  proof  where  it  ought  to  be 
granted,  or  allow  it  when  it  ought  to  be 
denied,  and  the  objection  is  taken  by  the 
party  and  appears  on  the  record,  the  ap- 
pellate court  can  administer  the  proper  re- 
lief. The  Pizarro,  2  Wheat.  227,  4:  226 
Cited  In  The  Adula,  176  U    S.  381,  44  L.  ed. 

514,  20  Sup.  Ct  Rep.  482 — The  Stephen 
Hart,  Blatchf.  Prise  Cas.  398,  Fed.  Cas.  No. 
13,364 — The  Adula,  89  Fed.  852 — Personette 
V.  Johnson,  40  N.  J.  Eg.  176 — Scrlbner  v. 
Williams,  1  Paige,  Ch.  661. 

5232.  The  supreme  court  of  New  Mex- 
ico, in  appeals  or  writs  of  error,  may  render 
such  judgment  upon  verdicts  on  all  the 
counts  of  the  declaration,  where  the  evidence 
does  not  support  the  special  count,  as  upon 
a  consideration  of  the  wliole  record,  justice 
may  appear  to  require.  Hopkins  v.  Orr, 
124  U.  S.  510,  8  Sup.  Ct.  Rep.  590,  31:  523 
Cited  in  Kennon  v.  Gilmer,  1.31  U.  S.  29,  33  L. 

ed.  113,  9  Sap.  Ct.  Rep.  696 — ^Koenigsberger 
V.  Richmond  Silver  Min.  Co.  168  U.  S.  53, 
39  L.  ed.  893,  16  Sup.  Ct.  Rep.  761 — Sierra 
Coonty  V.  Dona  Ana  County,  6  N.  M.  196,  21 
Pac.  83 — Smith  v.  Times  Pub.  Co.  36  L.R.A. 
835,  178  Pa.  512,  89  W.  N.  C.  841,  36  Atl 
296. 

5233.  In  a  suit  brought  up  on  appeal  from 
a  territorial  court,  where  all  the  evidence  is 
before  the  Supreme  Court  that  could  be 
considered  by  the  district  court  if  the  case 
should  be  sent  back,  it  is  proper  for  the  Su- 
preme Court  itself  to  state  the  facts  es- 
tablished by  the  evidence  and  render  the 
judgment  which  ought  to  have  been  ren- 
dered by  the  district  court.  Stringfellow 
V.  Cain,  99  U.  S.  610,  25:  421 

5234.  Where  there  is  a  case  stated,  or  a 
special  verdict,  the  court  of  error,  if  it  re- 
verses, must  enter  the  correct  judgment. 
Graham  v.  Bayne,  18  How.  60,  15:  265 
Cited  In   St.   I^uis  v.   Western   U.   Teleg.   Co. 

148  U.  S.  104,  37  L.  ed.  386,  13  Sup.  Ct.  Rep. 
485. 

5235.  A  defective  description  in  a  decree 
in  admiralty  of  the  district  court  corrected 
by  the  circuit  court  on  appeal.  The  Friend- 
schaft,  3  Wheat.  14,  4:  322 
Cited  In  United  States  v.  396  Barrels  mstilled 

Spirits,  Ftod.  Cas.  No.  16,503. 


5236.  Modification  of  decree  of  court  be- 
low as  to  property  of  Mormon  Church. 
Church  of  Jesus  Christ,  of  L.  D.  S.  v.  United 
States,  140  U.  S.  665,  11  Sup.  Ct.  Rep.  884, 

35:  592 

Cited   in    United    States   v.    Church   of   Jesus 

Christ  of  L.  D.  S.  8  Utah,  328,  31  Pac.  436. 

5237.  It  is  the  duty  of  a  court  on  appeal 
to  remedy  any  wrong  done  by  the  trial 
court  in  appealing  to  the  passions  or  preju- 
dices of  the  jury.  Reynolds  v.  United  States, 
98  U.  S.  145,  25:  244 
Cited  in  Hickory  v.  United  States,   160  U.  S. 

425,  40  L.  ed.  480,  16  Sup.  Ct.  Rep.  827— 
Hayes  v.  United  States,  32  Fed.  663— United 
Firemen's  Ins.  Co.  v.  Thomas,  47  L.R.A.  464, 
27  C.  C.  A.  46,  63  U.  S.  App.  617,  82  Fed. 
410 — United  States  v.  Tenney,  2  Arts.  130, 
11  Pac.  472. 

5238.  A  special  verdict,  for  the  plaintiff 
or  defendant  according  to  the  opinion  of  the 
court  on  the  validity  of  a  deed,  which  deed 
was  referred  to  and  made  a  part  of  the 
special  finding  of  the  jury,  but  was  not  con- 
tained in  the  record  thereof,  is  too  im- 
perfect to  enable  the  court  to  render  judg- 
ment on  it.  M'Arthur  v.  Porter,  1  Pet, 
626.  7: 290 
Cited  in  Saltonstall  v.  Birtwell,  160  U.  8.  420, 

37  L.  ed.  1129,  14  Sup.  Ct.  Rep.  169— Lee 
V.  Csmpbell,  4  Port  (Ala.)  202 — ^Frles  v. 
Mack,  33  Ohio  St.  62. 

5239-40.  If  it  be  found  that  the  Federal 
question   must   control   the   whole   case,  or 
that  there  has  been  no  decision  by  the  state 
court  of  any  other  matter  which  is  sufficient 
of   itself   to  maintain   the   judgment,   then 
this   court   will   reverse  the  judgment   and 
render   such   judgment   as   the   state   court 
should  have  rendered,  or  will   remand  the 
case  to  that  court  for  further  proceedings, 
as  the  case  may  require.    Murdock  v.  Mem- 
phis,   20    Wall.    590,  22:429 
Cited  in   Wilcox  v.  Luco,   118  Cal.  646,  46  L. 
R.A.  587,  62  Am.  St.  Rep.  305,  60  Pac.  758 
—Balk  V.  Harris,  132  N.  C.  14,  43  S.  B.  477 
— Eureka  City   v.   Wilson,   15   Utah,   60,   48 
Pac.   41 — Ogden  City  v.  Crossman,  7  Utah, 
71,  53  Pac.  986. 

e.  WTiat  is  Proper  Judgment  Oenerally* 

After  Repeal  of  Statute  imder  which  Sen- 
tence Below  was  Pronounced,  see  su- 
pra, 5208a. 

Directions  to  Lower  Court  as  to  Judgment 
to  be  Entered,  see  infra,  IX.  i,  1,  d. 

On  Question  Certified,  see  Cases  Certified, 
VI.  b. 

5241.  Where  the  decree  of  the  court  below 
was  a  joint  decree  against  three  parties,  and 
would  have  been  correct  if  against  one  of 
them  only,  the  ordinary  course  is  to  reverse 
the  decree  as  an  entirely,  and  to  remand  the 
cause  for  a  new  decree.  This  court  may,  in 
its  discretion,  depart  from  that  rule,  and 
affirm  a  decree  in  part  and  reverse  it  in 
part,  where  such  course  will  not  injurious- 
ly effet't  the  interest  of  any  of  the  parties. 
Elizabeth  v.  American  Nicholson  Pav.  Co. 
131  U.  S.  cxlviii.  Appx.  and  24:  1059 
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5242.  A  judgment  of  the  Supreme  Court 
of  the  United  States,  on  reversing  a  decree 
of  the  circuit  court  based  on  special  find- 
ings of  facts,  must  foe  based  on  those  facts, 
without  embracing  any  matters  as  to  which 
there  are  no  findings.  Pullman's  Palace 
Car  Co.  V.  Metropolitan  Street  R.  Co.  157 
U.  S.  94,  15  Sup.  Ct.  Rep.  503,        39:  632 

5243.  Where  a  title  was  confirmed  to  a 
petitioner  who  had  derived  his  claim  from 
another  person,  the  decree  of  the  court  be- 
low was  modified  so  as  to  confirm  the  claim 
OS  if  presented  in  the  name  of  the  original 
claimant,  to  him  and  his  legal  representa- 
tives, and,  there  being  some  question  as  to 
the  extent  of  the  claim,  the  court  below  may 
direct  a  survey.  United  States  y.  Wilson,  1 
Black,  267,  17:  142 

5244.  The  court  may  decree  a  lien  on  the 
vessel  for  its  contributory  share  of  the  gen- 
eral average  compensation,  although  the 
libel  Ian  ts  did  not  insist  on  their  lien  in  the 
court  below,  but  claimed  that  the  jettison 
was  unlawful,  or  if  lawful,  could  not  be  a 
defense  because  the  master  had  failed  in  the 
duty  incumbent  on  him  in  case  of  a  gener- 
al average  lien.  Dupont  de  Nemours  v. 
Vance,  19  How.  162,  15:  584 
Cited  in  The  Maggie  Hammond   (The  Maggie 

Hammond  v.  Morland)  9  Wall.  452,  19  L. 
ed.  778 — The  Hyperion,  2  Low.  Dec.  95,  Fed. 
Cas.  No.  6.987— The  Illinois,  2  FUpp.  413, 
Fed.  Cae.  No.  7,005— The  Richard  Busteed, 
1  Spragae,  446,  Fed.  Cas.  No.  11,764 — Son- 
smith  V.  The  J.  P.  Donaldson,  21  Fed.  673 
— Hawgood  T.  1,310  Tons  of  Coal,  21  Fed. 
684 — Cheraw  &  8.  B.  Co.  v.  Broadnax,  42 
Phila.  Leg.  Int.  622. 

5245.  The  Supreme  Court  will,  on  revers- 
ing a  joint  judgment  against  four  insurance 
companies  sued  jointly  by  consent  on  a 
policy  by  which  each  company  made  itself 
''separately  and  severally**  liable  for  one 
fourth  of  any  loss,  render  judgment  against 
each  defendant  for  one  fourth  the  amount 
of  the  loss  as  ascertained  by  the  verdict, 
where  such  verdict  was  sufficient  and  showed 
that  the  liability  was  several  and  not  joint 
Qermania  F.  Ins.  Go.  v.  Boykin  (Insurance 
Cos.  ▼.  Boykin)    12  Wall.  433,        20:  442 

5246.  The  Supreme  Court  in  rendering  fi- 
nal judgment  in  a  suit  to  confirm  a  patent 
of  land,  will  leave  the  successful  party  to 
prosecute  his  claim  for  rents  and  profits 
in  the  state  courts  where  years  have  elapsed 
since  the  report  of  the  master  appointed  to 
ascertain  their  amount  and  it  is  impracti- 
cable to  do  justice  between  the  parties  with- 
out a  new  determination.    Magwire  v.  Tyler 

(Tjrler  v.  Magwire)   17  Wall.  253,    21:  576 

5247.  The  Supreme  Court,  in  affirming  or 
reversing  a  decree,  will  not  take  notice  of 
paymento  or  adjustments  subsequent  to  the 
decree  of  the  court  below.  Pendergast  v. 
The  Kalorama  (The  Kalorama)  10  Wall. 
204,  19:  941 
Cited  in  The  Sabine,  4  Woods,  87,  50  Fed.  217. 

5248.  A  decree  providing  for  the  reconvey- 
ance of  property  provided  that  the  grantor, 
by  a  certain  date,  pay  the  grantee  a  speci- 


fied sum,  will  be  so  modified  on  appral  as  to 
extend  the  time  for  payment,  when  the  date 
originally  set  therefor  has  passed  while  the 
appeal  was  pending,  and  where  since  the  de- 
cree was  supersede  by  an  appeal  bond  pay- 
ment was  not  required  to  be  made.  Flagg 
V.  Walker,  113  U.  S.  659,  5  Sup.  Ct.  Rep. 
697,  28:  1072 

Affirmance. 

Reviewability  of,  see  supra,  I.  d,  24,  h. 
As  Making  Certified  Questions  Unneoei- 

sary,  see  Cases  Certified,  119. 
See  also  infra,  5380,  5416. 

5249.  Where  no  errors  are  found  in  the 
record,  all  this  court  can  do  is  to  affirm  the 
judgment.    Guild  v.  Frontin,  18  How.  135, 

15:290 

New  Orleans,  O.  &  6.  W.  R.  CSo.  t.  Morgan, 
10  Wall.  256,  19:  892 

Plant  V.  Stovall,  154  U.  S.  584  Appx.  and 
14  Sup.  Ct  Rep.  1208,  20:  538 

Kansas  P.  R.  Co.  v.  Twombly,  100  U.  S.  78. 

25:550 

Greenhood  v.  Randall,  111  U.  S.  775,  4  Sup. 
Ct  Rep.  699,  28:  596 

Cited  in  Kelsey  v.  Forsyth,  21  How.  88,  16  L. 
ed.  88 — Campbell  v.  Boyreau,  21  How.  226, 
16  L.  ed.  06 — Pomeroy  v.  State  Bank,  1 
Wall.  604,  17  L.  ed.  642 — Flanders  v.  Tweed, 
9  Wall.  429,  19  L.  ed.  679 — Kearney  v.  Case. 
12  Wall.  281,  20  L.  ed.  806— Gilman  v.  Illi- 
nois &  M.  Teleg.  Co.  91  U.  8.  614,  23  L.  ed. 
409— Bond  v.  Dustin,  112  U.  8.  606.  28  L. 
ed.  836,  5  Sup.  Ct,  Rep.  296 — ^Rogers  ▼.  Unit- 
ed States,  141  U.  S.  555,  35  L.  ed.  856.  12 
Sup.  Ct.  Rep.  91 — Blair  v.  Allen,  3  Dill. 
108,  Fed.  Cas.  No.  1,483 — Clement  ▼.  Phenix 
Ins.  Co.  7  Blatchf.  57,  Fed.  Cas.  No.  2,882 — 
Wear  v.  Mayer,  2  McCrary,  174,  6  Fed.  660 
— Lyons  ▼.  Lyons  Nat.  Bank,  19  Blatcbf. 
284,  8  Fed.  S72 — ^Doty  v.  Jewett.  22  Blatchf. 
67,  19  Fed.  338 — Duncan  v.  Atchison.  T.  ft 
S.  F.  R.  Co.  19  C.  C.  A.  204,  44  U.  S.  App. 
427.  72  Fed.  810. 

5249a.  The  Supreme  Court  affirmed  a  de- 
cree of  the  superior  court  of  East  Florida 
confirming  a  Spanish  grant  of  land,  where 
both  the  validity  of  the  claim  and  the 
identity  of  the  land  were  established.  UnitiMl 
Stotes  V.  Younge,  4  Pet.  484,  8:  1018 

5249b.  The  Supreme  Court  affirmed  a  de- 
cree of  the  superior  court  of  East  Florida 
confirming  a  Spanish  land  grant,  the  valid- 
ity of  which,  under  pertinent  laws  and 
treaties,  was  established,  and  where  the 
petitioners  proved  a  possession  which  would 
constitute  a  title  by  prescription  under  the 
laws  of  Spain.  United  States  ▼.  Fatio,  8 
Pet.  492,  8:   1020 

United  SUtes  v.  Gibson,  8  Pet.  494.    8:  1021 

5250.  Where  the  district  court  below  had 
no  jurisdiction  of  the  case,  and  the  supreme 
court  of  the  territory  for  that  reason  re- 
versed  its  decree,  the  proper  disposition  of 
the  case  is  to  affirm  the  decree  of  the  su- 
preme court.  United  States  v.  Hart>  6  Wall. 
770,  18: 914 
Cited  in  Stickney  v.  Wilt,  28  Wall.  164,  23  L. 

ed.  54  —Cleveland  Ins.  Co.  v.  Globe  Ins.  Co. 
98  U.  S.  376,  25  L.  ed.  204 — Stl<Aney  v. 
Wilt.  1  Nat.  Banltr.  Reg.  107. 

5251.  A  judgpnent  will  be  affinMd  on  writ 
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•f  error  when  a  decision  to  the  same  effect 
in  an  action  between  the  same  parties  has 
already  been  affirmed.  Washington  &  I.  R. 
Co.  V.  Cceur  D'Alene  R.  &  Nav.  Co.  160  U. 
8.  101,  16  Sup.  Ct.  Rep.  239,  40:  355 

Cited  In  Denny  v.  State,  144  Ind.  517,  31  L.  B. 
A.  781,  42  N.  E.  929.   . 

5252.  A  final  order  of  a  circuit  court  dis- 
missing a  writ  of  habeas  corpus  must  be 
affirmed  on  appeal  if  the  return  shows  suf- 
ficient cause  for  detention,  where  the  record 
of  that  court  shows  that  the  matter  came 
on  to^  be  heard  on  petitioner's  oral  motion 
for  discharge  based  upon  the  averments  of 
the  return,  no  evidence  having  been  offered 
or  considered  by  the  court.  Carter  v.  Mc- 
Qaugbry,  183  U.  S.  365,  22  Sup.  Ct.  Rep. 
181,  46:  236 

5253.  Where  a  case  brought  as  a  prize 
case  was  properly  one  of  forfeiture,  but  there 
was  no  reason  to  suppose  from  the  evidence 
that  a  case  of  forfeiture  would  be  made  out 
on  another  trial,  a  decree  of  the  district 
court  dismissing  the  libel  and  restoring  the 
property  was  affirmed.  United  States  v. 
Weed,  5  Wall.  62,  18:  531 

Beversal. 

Reviewability  of,  see  supra,  I.  d,  24,  c. 
Conclusiveness  of  Judgment  of,  as  Es- 
toppel, see  Judgment,  193. 
See  also  supra,  5241;  infra,  5406. 

5254.  Where  the  original  judgment  is  re- 
versed, the  reversal  of  a  dependent  judgment 
on  a  forthcoming  bond  follows  of  course. 
Barton  v.  Petit,  7  Cranch,  288,  3:  347 
Cited  In  Fowler  v.  Gibson.  4  Ark.  428 — Caspar 

V.  State,  11  Ind.  548 — Bncklngbam  v.  Bailey, 
4  Smedes  ft  1£.  647 — White  v.  Crump,  19  W. 
Va.  593~State  v.  Blair,  29  W.  Va.  476,  2 

8.   £<•  383* 

5255.  On  foreclosure,  a  personal  judgment 
for  the  deficiency  in  favor  of  a  third  per- 
son will  generally  depend  on  the  foreflosure 
de<Tee,  and  will  be  reversed  on  appeal  if 
that  is,  for  the  same  reasons.  Chicago,  D. 
A  V.  R.  Co.  V.  Fofldick,  106  U.  S.  82,  1  Sup. 
Ct.  Rep.  10,  27:  64 

5256.  If  one  of  two  defendants  in  error 
dies  before  the  commencpment  of  the  term, 
upon  the  suggestion  of  his  death  before  the 
term  being  entered  of  record,  the  cause  of 
action  surviving,  a  judgment  of  reversal 
may  be  entered  against  the  survivor.  Mc- 
Nutt  use  of  Leggett  v.  Bland,  2  How.  9, 

11:  159 

5257.  At  common  law  an  appellate  court, 
on  error,  could  not,  upon  reversing  an  erro- 
neous judgment  or  sentence,  render  such  a 
judgment  as  the  trial  court,  should  have 
rendered  or  remit  the  case  to  the  trial  court 
with  directions  to  do  so,  but  could  only  re- 
verse the  judgment  and  discharge  the  de- 
fendant Re  Frederick,  149  U.  S.  70,  13 
Sup.  Ct.  Rep.  793,  37:  653 
Cited  In   Ballew  ▼.  United  States,  160  U.   S. 

198,  40  h.  ed.  804,  16  Sup.  Ct.  Rep.  263. 

5258.  On  reversing  a  judgment  for  error 
sa  to  some  of  the  defendants,  the  court  has 
power  to  reverse  it  in  toto  and  grant  a  ucm* 

U.  S,  Dig.— 45 


trial  in  regard  to  all  the  defendants,  if  it 
might  work  injustice  if  left  intact  as 
against  one  of  the  defendants  only.  Wash- 
ington Gaslight  Co.  v.  Lansden,  172  U.  S. 
534,  19  Sup.  Ct.  Hep.  296,  43:  543 

Cited  in  Strand  v.  Griffith,  109  Fed.  600. 

5259.  Where  there  are  several  defendants, 
against  a  part  of  whom  there  is  only  a  de- 
cree for  costs,  they  could  not  appeal  alone; 
yet  where  all  the  defendants  appeal  together, 
the  reversal  of  the  decree  of  the  circuit  court 
may  be  made  general  as  to  all  the  appel- 
lants.    Findlay  v.   Hinde,   1   Pet.   241, 

7:  128 
DUtinguiehed  In  Albright  v.  McTlghe,  49  Fed. 
822. 

5260.  The  reversal  of  judgment  upon  one 
count  of  an  indictment  does  not  require  re- 
versal upon  another  count  if  the  error  as- 
signed had  to  do  with  but  the  one  count, 
and  the  sentence  imposed  was  distinct  and 
separate  as  to  each  count.  Putnam  v.  Uni- 
ted States,  162  U.  S.  687,  16  Sup.  Ct.  Rep. 
923,  40:  11f8 
Cited  in  Selvester  v.  United  States,  170  U.  8. 

268,  42  L.  ed.  1031,  18  Sup.  Ct.  Rep.  580— 
Carter  v.  McClaughry,  183  U.  8.  385,  46  L. 
ed.  247,  22  Sup.  Ct.  Rep.  181 — ^United  States 
V.  TublM,  94  Fed.  360— Hechter  v.  State,  94 
Md.  442,  56  L.RJI.  460,  60  Atl.  1041. 

Judgment  of  dismlmal  generally. 

See  also  infra,  6266-5268,  5523. 

5261.  The  proper  judgment  on  a  decision 
that  no  Federal  question  exists  on  writ  of 
error  from  the  Supreme  Court  of  the  United 
rStates  to  a  state  court  is  one  of  dismissal. 
Bacon  v.  Texas,  163  U.  S.  207,  16  Sup.  Ct. 
Rep.  1023,  41:  132 
Cited  in  McQuade  v.  Trenton,  172  U.  S.  640, 

43  L.  ed.  582,  19  Sup.  Ct  Rep.  292. 

5262.  Upon  error  to  a  state  court,  the 
Supreme  Court  reversed  and  annulled  the 
decree  of  the  court  below,  and  directed,  or- 
dered and  decreed  that  the  bill  be  dismissed, 
and  dismissed  it  accordingly.  Gibbons  v. 
Ogden,  9  W^ieat.  1,  6:  23 
Cited  in  Tyler  v.  Magwlre,   17   Wall.  291,  21 

L.  ed.  586. 

5263.  Where  the  party  who  brings  a  col- 
lusive suit  asks  relief  from  a  judgment 
against  himself,  this  court  will  reverse  the 
judgment  and  direct  a  dismissal  with  costs 
in  the  court  below,  and  remit  the  parties 
to  their  original  rights.  Williams  v.  Not- 
tawa,  104  U.  S.  209,  26:  719 

5264.  The  circuit  court  of  appeals  in  re- 
versing an  order  of  a  circuit  court  granting 
upon  ex  parte  affidavits  a  preliminary  in- 
junction in  a  suit  for  the  infringement  of 
a  patent  should  not  dismiss  the  bill,  where 
complainants  -apparently  had  no  opportu- 
ity,  previous  to  the  hearing  in  the  lower 
court,  to  inspect  the  affidavits  filed  by  de- 
fendants, and  was  granted  no  leave  to  rebut 
them.  Brill  y.  Peckham  Motor  Truck  & 
Wheel  Co.  189  U.  S.  67,  23  Sup.  a.  Rep. 
562,  47: 706 

5265.  A  decree  of  dismissal  which  appears 
in  the  record  as  a  decree  upon  the  merits. 
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but  should  have  been  for  want  of  jurisdic- 
tion, to  that  extent  will  be  modified  on  ap- 
peal. Hollins  T.  Brierfield  Coal  &  I.  Co. 
150  U.  S.  371,  14  Sup.  a.  Rep.  127, 

37: 1113 

Judflrment  without  prejudice  to  subse- 
quent suit. 

Direction  to  Lower  Court  as  to,  see  in- 
fra, 6491-5493. 

5266.  A  bill  for  specific  performance  will 
not  be  dismissed  without  prejudice  by  the 
Supreme  Court  when  the  general  dismissal 
thereof  will  not  operate  as  a  bar  to  pro- 
ceedings at  law  to  recover  money  paid  un- 
der the  contract.  Holt  v.  Rogers,  8  Pet. 
420,  8: 995 

5267.  A  decree  dismissing  a  suit  in  equity 
upon  the  merits,  which  might  be  wrong- 
fully pleaded  in  bar  in  another  suit  in  eq- 
uity brought  by  the  same  plaintiff,  will  be 
modified  so  as  to  be  without  prejudice. 
Gregory  v.  Boston  Safe  Deposit  &  T.  Co. 
144  U.  S.  665,  12  Sup.  a.  Rep.  783,    36:  585 

5268.  It  is  the  general  practice,  when  a 
bill  in  equity  is  dismissed  without  a  con- 
sideration of  the  merits,  for  the  court  to 
express  in  its  decree  that  the  dismissal  is 
without  prejudice  and  the  omission  of  the 
qualification  in  a  proper  case  will  be  cor- 
rected on  appeal.  Durant  v.  Essex  Co.  7 
Wall.  107,  19:  154 
Cited  in  Swan  Land  &  Cattle  Co.  v.  Frank,  148 

U.  S.  612,  37  L.  ed.  581,  13  Sup.  Ct.  Rep. 
601 — Socurity  Sav.  &  L.  Asso.  v.  Buchanan, 
14  C.  C.  A.  101,  31  U.  S.  App.  244,  66  Fed. 
803 — Watson  ▼.  United  States  Sugar  Refin- 
ery, 15  C.  C.  A.  667.  34  U.  S.  App.  81,  68 
Fed.  773 — Greene  v.  United  Shoe  Machinery 
Co.  60  C.  C.  A.  96,  124  Fed.  964— Prond 
zlnskl  T.  Garbutt,  10  N.  D.  308,  86  N.  W. 
969 — Dunsford  v.  Brown,  23  8.  C.  334 — 
State  ▼.  Baltimore  &  O.  R.  Co.  41  W.  Va.  96, 
23  S.  E.  677-— Bodkin  v.  Arnold,  45  W.  Va. 
96,  30  S.  E.  154. 

5269.  An  affirmance  will  not  be  without 
prejudice  unless  the  court  can  observe  from 
the  record  that  the  complainants  could,  in 
another  suit,  present  their  case  under  a 
more  favorable  aspect.  M'Cormick  v.  Sulli- 
vant,  10  Wheat.  192,  6:  300 

5270.  An  affirmance  of  a  judgment  sus- 
taining the  constitutionality  of  the  war 
revenue  act  of  June  30,  1898,  when  no  other 
question  was  raised  by  the  plaintiff  in  er- 
ror, may  be  made  without  prejudice  to  his 
right  to  relief  as  to  so  much  of  the  tax,  if 
any,  as  may  have  arisen  from  the  wrong  in- 
terpretation of  the  statute,  where  the  offi- 
cers charged  with  its  administration  have 
adopted  and  enforced  an  unsound  interpre- 
tation of  the  statute,  by  which  an  excessive 
amount  of  tax  was  imposed.  Fidelity  Ins. 
Trust  &  S.  D.  Co.  v.  McClain,  178  U.  S. 
113,  20  Sup.  a.  Rep.  774,  44:998 
High  V.  Coyne,  178  U.  S.  Ill,  20  Sup.  Ct. 

Rep.  747,  44:  997 

Rednction  of  damaflres;  remittitur. 

See  also  supra,  4091;  infra,  5412,  6413. 

5271    On  an  appeal  from  a  decree  confirm- 


ing the  report  of  a  master  awarding  ex- 
cessive damages,  and  correction  of  the 
amount  reported  will  be  made  without  send- 
ing the  report  back  to  the  master.  PArks 
V.  Booth,  102  U.  S.  96,  26:  54 

Cited  in  Witters  ▼.  Sowles,  43  Fed.  407. 

5272.  A  judgment  for  damages  and  inter- 
est, where  the  interest  was  improperly 
awarded,  was  affirmed  as  to  the  damages 
and  modified  as  to  the  interest.  New  York, 
L.  E.  &  W.  R.  Co.  V.  Estill,  147  U.  S.  591, 
13  Sup.  Ct.  Rep.  444,  37:292 
Cited  in  Hamilton  County  ▼.  Sherwood,  11  C. 

C.  A.  514,  27  U.  S.  App.  468.  64  Fed.  110— 
North  American  Loan  ft  T.  Co.  t.  Colonial  ft 
U.  8.  Mortg.  Co.  28  C.  C.  A.  95,  55  U.  S. 
App.  lU/,  83  Fed.  803 — American  Nat  Bank 
V.  Williams,  42  C.  C.  A.  105,  101  Fed.  947. 

5273.  Wliere  the  decree  below  was  cor- 
rect, except  for  the  erroneous  allowance  of 
counsel  fees  as  an  element  of  damages,  the 
defendant  in  error  was  allowed  to  remit  it. 
Arcambel  v.  Wiseman,  3  Dall.  306,    1:613 

5274.  A  decree  rendered  for  an  amount 
largely  in  excess  of  the  stipulation  although 
affirmed  upon  its  merits  will  be  modified  in 
regard  to  the  amount  of  damages  recover- 
able from  the  stipulators.  The  William  H. 
Webb  y.  BarUng  (The  Webb)  14  Wall.  406, 

20:774 

5275.  An  affirmance  of  a  judgment  for 
damages  for  the  part  which  is  practically 
not  disputed,  on  plaintilTs  election  to  re- 
mit the  remainder  in  lieu  of  a  new  trial, 
may  be  granted  where  the  bill  of  exceptions 
afl'ords  the  means  of  distinguishing  the  part 
which  is  not  disputed.  Koenigsberger  v. 
Richmond  Silver  Min.  Co.  158  U.  S.  41,  15 
Sup.  Ct.  Rep.  751,  39:889 
Cited  in  Hansen  t.  Boyd,  161  U.  S.  411,  40  L. 

ed.  751,  16  Sup.  Ct.  Rep.  571. 

5276.  A  remittitur  may  be  allowed  to 
avoid  the  granting  of  a  new  trial  on  ac- 
count of  error  affecting  only  part  of  a  ver- 
dict or  judgment,  when  the  court  can  clearly 
distinguish  and  separate  the  erroneous  part. 
Hansen  v.  Boyd,  161  U.  S.  397,  16  Sup.  Ct. 
Rep.  571,  40:746 
Cited  In  Cunningham  v.  Underwood,  53  C  C. 

A.  102,  116  Fed.  806~F.  M.  Davis  Iron 
Works  Co.  V.  White,  31  Colo.  88,  71  Pac.  384. 

5277.  The  defendant  in  error  may  be  al- 
lowed within  a  reasonable  time  to  produre 
and  file  a  certified  copy  of  a  remittitur  of 
interest  if  it  has  been  improperly  allowed 
upon  the  judgment,  and  upon  his  doing  so, 
if  there  be  no  other  error,  the  judgment, 
less  the  interest,  will  be  affirmed;  but  if 
this  is  not  done,  it  will  be  reversed.  In 
either  event  the  costs  must  be  paid  by  de- 
fendant in  error.  Washington  &  G.  R.  Co. 
V.  Tobriner  (Washington  &  G.  R.  Co.  v. 
Harmon)  147  U.  S.  671,  13  Sup.  a.  Rep 
657,  37: 28» 
Cited  in  Hansen  v.  Boyd,  161  U.  &  412,  40  U 

ed.  751,  16  Sup.  Ct.  Rep.  571. 

5278.  Wliere  a  declaration  made  out  one 
debt  less  in  number  than  the  writ  claimed 
or  the  judgment  gave,  a  remittitur  was  al- 
lowed in  this  court  of  the  debt  so  omitted; 
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but  OB  condition  of  payment  of  costs  if  the 
writ  of  eiTor  should  be  prosecuted  no  fur- 
ther ;:fter  such  amendment  was  made. 
Bank  of  Kentucky  t.  Ashley,  2  Pet.  327, 

7:440 
Cited  In  Hopkins  t.  Orr.  124  U.  S.  514,  31  L. 
ed.  525,  8  Sap.  Ct.  Rep.  590 — Kennon  ▼.  Gil- 
mer, 131  V.  S.  20,  33  L.  ed.  113,  9  Sup.  Ct. 
Rep.  696 — ^Washington  ft  G.  R.  Co.  y.  Har- 
mon (Washington  ft  G.  R.  Co.  y.  Tobriner) 
147  U.  8.  590,  37  L.  ed.  292,  13  Sup.  Ct. 
Rep.  667 — ^Halstead  t.  Lyon,  2  McLean,  227. 
Fed.  Cas.  No.  6,968 — Cunningham  y.  Under- 
wood, 53  C.  C.  A.  102,  116  Fed.  806— Fulton 
T.  Hunt,  8  Ark.  282— Consolidated  Gregory 
Co.  y.  Raber,  1  Colo.  514 — Pickett  y.  Ford. 
4  How.  (Miss.)  248 — Rowell  y.  Bruce,  5  N. 
H.  382 — Williams  y.  Wheeler,  1  Bnrb.  52— 
Dnrrell  y.  Boyd,  2  Disney  (Ohio)  464 — Un- 
derwood y.  Parrott,  2  Tez.  181. 

5279.  A  new  trial  will  not  be  ordered  on 
reversing  a  judgment  allowing  a  sum,  in 
addition  to  legal  interest,  as  damages  for 
the  detention  of  money  due  on  a  policy'  of 
insurance,  following  the  award  of  the  jury 
for  that  sum,  where,  by  the  record,  it  ap- 
pears that  all  the  facts  were  found  neces- 
sary to  sustain  the  judgment  rendered  on 
their  award  on  the  policy  itself,  but  the 
judgment  will  be  mcKlified  by  disallowing 
the  erroneous  damages,  and  judgment  for 
the  residue  found  by  the  jury  will  be  di- 
rected to  be  entered.  New  Orleans  Ins. 
Asso.  V.  Piaggio.  16  Wall.  378,  21:358 
Distinguished   In   Bradley   y.   Gait,   5   Mackey, 

387. 

Cited  In  Bradley  y.  Gait,  5  Mackey  387. 

—  Editorial  note. 

[Power  of  appellate  court  as  to  excessive 
damages.     26  L.R^.  384.] 

Increasing  amount  of  Judgment. 

5280.  In  a  proceeding  in  rem  to  recover 
cotton  alleged  to  be  wrongfully  detained  as 
salTage,  the  territorial  court  of  appeals  is 
without  authority  to  fix  a  higher  value  upon 
the  cotton  than  that  for  which  the  stipula- 
tion was  taken  in  the  superior  court.  House- 
man v.  The  North  Carolina,  15  Pet.  40, 

10:  653 

Cited  In  The  D.  B.  Martin  (Barney  v.  The  D. 

R.  Martin)  91  U.  S.  366.  23  L.  ed.  440— The 

Quickstep,  2  Biss.  292,  Fed.  Cas.  No.  11,509. 

Increasing  punishment. 

5281.  The  supreme  court  of  the  Philippine 
Islands  has  jurisdiction,  oH  an  appeal  taken 
by  the  accused  from  a  conviction  in  the  trial 
conrt,  to  reverse  the  judgment,  and  convict 
the  accused  of  a  higher  degree  of  the  of- 
lenae  charged.  Trono  v.  United  States, 
199  U.  S.  521,  26  Sup.  Ct.  Rep.  121,    60:  292 

/.  Costs. 

1.  JH  OeneraU 

Review  of  Denial  of  Extra  Allowance,  see 

supra,  730. 
See    also    supra,    5263,    527$;    infra,    5358, 

5367,  5370,  5371,  5387,  5388,  5391,  5395, 

5703. 

5282.  ReversaU    on    stipulation    may    be 


at  cost  of  plaintiff  in  error.  Union  Mut.  L. 
Ins.  Co.  V.  Waters,  124  U.  S.  369,  8  Sup.  Ct. 
Rep.  510,  31:474 

5283.  A  decree  of  reversal  as  to  one  of 
several  plaintiffs  in  error,  with  costs,  is  in- 
terpreted to  allow  only  the  costs  of  the 
successful  plaintiff  in  error.  Sully  v.  Ameri- 
can Nat.  Bank,  179  U.  S.  68,  21  Sup.  Ct. 
Rep.  29,  45:  89 

5284.  The  cost  of  appellate  proceedings 
should  be  paid  by  the  appellant  on  final  af- 
firmance notwithstanding  error  of  an  in- 
termediate court  in  making  a  formal  order 
of  dismissal  instead  of  an  affirmance.  Bos- 
worth  V.  Terminal  R.  Asso.  174  U.  S.  182, 
19  Sup,  Ct.  Rep.  625,  43:  941 

5285.  Costs  awarded  in  the  court  below 
will  not  be  disturbed,  although  the  decree  is 
reversed  in  part  where  the  appellant  did 
not  rely  upon  the  question  leading  to  the 
reversal,  but  contested  other  questions 
which  were  found  against  him.  National 
Steam  Nav.  Co.  v.  Dyer  (The  Scotland) 
105  U.  S.  24,  26:  1001 

5286.  According  to  the  47th  rule,  in  all 
cases  of  reversals  of  any  judgment  or  de- 
cree in  the  Supreme  Court,  except  where  the 
reversal  shall  be  for  want  of  jurisdiction, 
costs  shall  be  allowed  for  the  plaintiffs  in 
error  or  appellants,  as  the  case  may  be, 
unless  otherwise  ordered  by  the  court. 
Bradstreet  v.  Potter,  16  Pet.  317,  10:  978 
Cited  in  Homthall  v.  The  Collector  (Hornthall 

y.  Keary)  9  Wall.  567,  19  L.  ed.  562— New 
Orleans  Canal  ft  Bkg.  Co.  v.  Recorder  of 
Mortffapres,  27  I>a.  Ann.  293— State  v.  Thomp- 
son, 81  Mo.  167. 

5287.  Where  a  judgment  of  the  highest 
court  of  a  state  was  reversed,  and  that  of 
the  lower  state  court  affirmed,  costs  in  all 
the  courts  were  allowed  to  the  plaintiff  in 
error.     Clerke  v.  Harwood,  3   Dall.   342, 

1:628 
Diftlirtfjutshed  in  Tugman  v.  National  S.  S.  Co. 
30  Fed.  804. 

5288.  The  court  below,  where  a  mandate 
issued  upon  the  reversal  of  its  decree  in  a 
chancery  suit  directs  judgment  for  appel- 
lants, may  award  costs  in  that  court  and 
issue  execution  therefor.  Riddle  v.  Mande- 
ville.  6  Cranch,  86,  3:  161 
Cited  Id  Bumham  v.  Rangeloy.  2  Woodb.  ft  M. 

422,  Fed.  Cas.  No.  2,177— Elliott  v.  The  Leah 
H.  Miller,  Fed.  Cas.  No.  4,398a — Tugman  v. 
National  8.  8.  Co.  30  Fed.  804— United 
States  y.  Southern  P.  R.  Co.  56  Fed.  866. 

5289.  In  all  cases  of  reversal,  if  this  court 
direct  the  court  below  to  enter  judgment 
for  the  plaintiff  in  error,  the  court  below 
will  of  course  enter  the  judgment  with  the 
costs  of  that  court.  M'Knight  v.  Craig,  6 
Cranch,  183,  3:  193 
DisUnffuished  in  Tugman  v.  National  S.  8.  Co. 

.SO  Fed.  804. 

Cited  In  Bumham  v.  Rangeley,  2  Woodb.  ft  M. 
422,  Fed.  Cas.  No.  2,177. 

5290.  Costs  were  imposed  upon  the  de- 
fendant in  error,  where  the  only  error  was 
the  improper  allowance  of  interest  on  the 
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judgment,  which  the  court  directed  should 
stand  affirmed  if  a  remittitur  of  such  in- 
terest should  be  filed  within  a  reasonable 
'  time.    Washington  &  6.  R.  Go.  ▼.  Tobriner 
(Washington  £  G.  R.  Ck).  ▼.  Harmon)   147 
U.  S.  571,  13  Sup.  Ct.  Rep.  557,       37:  284 
Cited  In  Packard  v.  Lacing-Stud  Co.  16  C.  C. 
A.    641,    33   n.    S.   App.   306,    70   Fed.    68 — 
Northern  Trust  Co.  v.  Snyder,  23  C.  C.  A. 
482,  46  U.  S.  App.  687,  77  Fed.  820. 

5291.  Ck)sts  allowed  to  defendant  after 
interlocutory  decree  where  the  appellate 
court  while  sustaining  the  interlocutory  de- 
cree in  favor  of  plaintiff,  reversed  the  final 
decree  so  far  as  the  award  of  damages  was 
concerned,  and  directed  an  award  of  nomi- 
nal damages  only.  Dobson  v.  Doman,  118 
U.  S.  10,  6  Sup.  Ct.  Rep.  946,  30:  63 
Di9tingui8hed  in  DaBols  v.  Kirk,  168  U.  S.  67. 

30.  L.  ed.  899,  16  Sap.  Ct.  Rep.  729. 

5292.  Costs  on  the  affirmance  by  the  Fed- 
eral Supreme  Court  of  a  decree  of  the  court 
of  appeals  of  the  District  of  Columbia  which 
affirmed  a  decree  of  the  supreme  court  of 
the  District  in  a  suit  to  construe  a  will,  up- 
holding all  the  disputed  provisions,  will  be 
taxed  against  the  unsuccessful  appellants, 
where  the  executor  did  not  appeal  from  the 
original  decree  nor  from  the  decree  of  af- 
firmance by  the  court  of  appeals.  Iglehart 
V.  Iglehart,  204  U.  S.  478,  27  Sup.  Ct.  Rep. 
329,  51 :  575 

5293.  In  an  action  to  recover  the  amount 
of  a  former  judgment  rendered  in  favor 
of  plaintiff  against  defendant,  the  court 
below  rendered  judgment  for  the  amount  of 
the  judgment  sued  on  and  overruled  a  count- 
erclaim of  defendant,  and  the  Supreme 
Court  of  the  United  States  affirmed  its  de- 
cision with  costs  and  interest  without  any 
opinion.  Cotzhausen  v.  Kerting,  140  U.  S. 
678,  Mem.  11  Sup.  Ct.  Rep.  1019,        35:  754 

5294.  Where  the  master,  under  an  inter- 
locutory decree  ordering  an  account  of  pro- 
fits and  nominal  damages,  in  a  suit  in 
equity  for  the  infringement  of  a  patent  for 
a  design,  and,  on  exception  by  the  plaintiff, 
the  circuit  court  allowed  a  sum  for  damages, 
and  this  court  reversed  the  decree,  the  plain- 
tiff was  allowed  costs  in  the  circuit  court 
to  and  including  the  interlocutory  decree; 
and  the  defendant  was  allowed  his  costs 
after  such  decree.  Dobson  v.  Hartford  Car- 
pet Co.  114  U.  S.  439.  5  Sup.  Ct.  Rep.  945. 

29:  177 
Cited  in  DaBois  v.  Kirk,  158  U.  8.  67,  30  L. 
ed.  809.  15  Sup.  Ct.  Rep.  729. 

5295.  Where,  on  a  bill  in  equity  for  the 
recovery  of  certificates  alleged  to  have  been 
stolen,  this  court,  reversing  the  judgment 
of  the  circuit  court,  decided  that  the  com- 
plainant was  entitled  to  such  recovery  on 
the  repayment  of  a  loan  made  in  good  faith 
by  the  defendant  upon  the  certificate  as  se- 
curity, the  complainant,  appellant,  was  en- 
titled to  costs  in  this  court;  but  as  the  com- 
plainant made  no  offer  to  redeem  them,  but 
insisted  on  their  absolute  return,  the  appel- 


lee   was   entitled   to   costs   in   the    circuit 
court.     Baldwin  v.  Ely,  9  How.   580, 

13:  266 

5296.  Where  a  decree  of  dismissal  in  an 
equity  case  is  reversed  by  this  court,  with 
directions  to  enter  a  decree  of  diamissal 
without  prejudice  to  a  new  suit  at  law. 
'^osts  should  be  awarded  against  the  plaintiff 
in  the  court  below,  but  against  neither  uarty 
in  this  court.  Rogers  v.  Durant,  106  U.  S. 
644,  1  Sup.  Ct.  Rep.  623,  27:  303 
Cited  In  Bunard  v.  Houston,  119  U.  8.  354.  3t> 

L.  ed.  454,  7  Sup.  Ct.  Rep.  240 — Lacassagne 
V.  Chapuifl,  144  U.  S.  126,  36  L.  ed.  371.  12 
Sup.  Ct.  Rep.  669 — ^Raton  Waterworks  Co.  v. 
Raton,  174  U.  S.  364,  43  L.  ed.  10O7.  19 
Sup.  Ct.  Rep.  719 — Schneider  v.  Foote.  2a 
Blatchf.  616,  27  Fed.  586 — Cabanisa  v.  Reco 
Min.  Co.  54  C.  C.  A.  196,  116  Fed.  824 — 
Brown  v.  Harkins,  65  C.  C.  A.  304.  181  Fed. 
66. 

5297.  Costs  cannot  be  properly  taxed  to 
an  assignee  in  bankruptcy  before  he  became 
a  party  to  the  suit.  But  if  he  removes  the 
cause  to  the  supreme  court  he  is  liable 
for  the  costs  in  such  court.  Norton  r. 
Switzer,  93  U.  S.  355,  23:  903 

On  afflrmanoe  by  divided  oourt. 

See  also  supra,  5220. 

5298.  An  affirmance  by  a  divided  court  is 
with  costs.  Moffitt  V.  Miller,  34:  539 
Bauer  v.  Texas  &  P.  R.  Co.  131  U.  S.  430, 

9  Sup.  Ct.  Rep.  795,  33:  209 

Lack  of  Jurisdiction  generally. 

5299.  Judgment  for  costs  allowed  on  re- 
versal for  want  of  jurisdiction. 

Turner  v.  Enrille,  4  Dall.  7,  1:717 

Cited  in  Bradstreet  Co.  v.  Biggins.  114  U.   S. 
264,  29  L.  ed.  176,  6  Sup.  Ct.  Rep.  880. 

5300.  In  a  case  dismissed  for  want  of  ju- 
risdiction, this  court  cannot  give  co9t«. 
Inglee  v.  Coolidge,  2  Wheat.  363,  4:  261 
M'lver  V.  Wattle8,9  Wheat  650,  6:  182 
Strader  v.  Graham,  18  How.  602,  15:  464 
Dietinguished  in  Pellett  v.  Great  Northern  R. 

Co.  105  Fed.  195. 

Cited  in  HorDthall  v.  The  Collector  (Hornthall 
V.  Keary)  9  Wall.  567,  19  L.  ed.  562 — Mans 
field,  C.  ft  L.  M.  R.  Co.  v.  Swan.  Ill  U.  S. 
887,  28  L.  ed.  465,  4  Sup.  Ct.  Rep.  510 — 
Bradstreet  Co.  v.  Higgins,  114  U.  S.  263,  29 
L.  ed.  176,  6  Sup.  Ct.  Rep.  880 — ^Huse  v. 
Glover,  119  U.  S.  546,  30  L.  ed.  489.  7  Sup. 
Ct.  Rep.  313 — Citizens*  Bank  v.  Cannon.  164 
U.  S.  324.  41  L.  ed.  453,  17  Sap.  Ct.  Rep.  89 
— Abbey  v.  The  Robert  L.  Stevens,  22  How. 
Pr.  85,  Fed.  Cas.  No.  8 — Bomham  v.  Ran^e- 
Icy,  2  Woodb.  ft  M.  420,  Fed.  Cas.  No.  2,177 
— Mead  v.  Piatt,  21  Blatcbf.  436,  17  Fed. 
836— Pcntlarge  v.  Klrby,  22  Blatcbf.  261, 
20  Fed.  898 — Pellett  v.  Great  Northern  R. 
Co.  106  Fed.  195 — Territory  ex  rel.  Smith  v. 
Scott,  3  Dak.  397,  20  Nt  W.  401— CooHdar 
V.  Inglee,  16  Mass.  68 — Fleming  v.  Clark.  12 
Allen,  200 — State  v.  Thompson.  81  Mo.  167 
— State,  Bits,  Prosecntor.  v.  Meyer,  40  N.  J. 
L.  256,  20  Am.  Rep.  233 — Norton  v.  M<y 
Leary,  8  Ohio.  St.  210 — ^Thurston  County  ▼. 
Scammell,  7  Wash.  05,  34  Pac.  470 — State 
V.  Lambert  52  W.  Va.  261,  43  S.  E.  176. 

5301.  The  general  rule  is  that  costs  will 
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not  be  allowed  in  this  court  where  the  case 
was  rightly  dismissed  in  the  court  foelow  for 
lack  of  jurisdiction.  Homthall  ▼.  Keary 
(Homthall  v.  The  Collector)    9  Wall.  560, 

19:  560 

5302.  Upon  the  reversal  of  a  judgment  for 
want  of  jurisdiction,  costs  will  not  be  given. 
Montalet  v.  Murray,  4  Cranch,  46,  2:  545 
ated  In  Homthall  v.  The  Collector  (Homthall 

T.  Keary)  9  Wall.  567,  19  L.  cd.  662 — Mans- 
field, C.  &  L.  M.  R.  Co.  T.  Swan,  111  U.  S. 
388.  28  L.  ed.  466.  4  Sap.  Ct  Rep.  510— 
Bradstreet  Co.  v.  Higglns,  114  U.  S.  264,  29 
Lb  ed.  176.  5  Sap.  Ct.  Rep.  880 — Abbey  v. 
The  Robert  L.  Stevens.  22  How.  Pr.  85,  Fed. 
Cas.  No.  8 — nurnham  v.  Ransreley,  2  Woodb. 
*  H.  421,  Fed.  Cas.  No.  2,177— Miller  v. 
Clark.  &2  Fed.  902 — Abbey  v.  The  Robert  L. 
Stevens.  22  How.  Pr.  86 — SUte  v.  Lambert. 
62  W.  Ya.  251.  43  S.  B.  176. 

5303.  A  reversal  of  a  judgment  hecause 
the  jurisdiction  of  the  circuit  court  did  not 
appear  on  the  record  will  he  at  the  cost  of 
the  plaintiff  in  error  or  appellant,  where  he 
was  the  plaintiff  below,  whose  duty  it  was 
in  bringing  the  suit  to  make  the  jurisdiction 
appear.  Halsted  v.  Buster,  119  U.  S.  341, 
7  Sup.  Ct.  Rep.  276,  30:  462 
Everhart  v.  Huntsville  Female  College,  120 

U.  S.  223,  7  Sup.  Ct.  Rep.  555,  30:  623 
Menard  v.  Goggan,  121   U.  S.  253,  7  Sup. 

Ct.  Rep.  873,  30:  914 

Peninsular  Iron  Co.  v.  Stone,  121  U.  S.  631, 

7  Sup.  Ct.  Rep.  1010,  30:  1020 

Timmons  v.  Elyton  Land  Co.  139  U.  S.  378. 

II  Sup.  Ct.  Rep.  585,  35:  195 
died  in  Peninsular  Iron  Co.  v.  Stone.  121  U. 

8.  633,  30  L.  ed.  1021,  7  Sup.  Ct.  Rep.  1010 
— ^Timmons  v.  Klyton  Land  Co.  189  U.  S. 
879.  35  L.  ed.  195,  11  Sup.  Ct  Rep.  585 — 
Home  V.  George  H.  Hammond  Co.  155  17.  S. 
394.  39  L.  ed.  197,  15  Sup.  Ct.  Rep.  167— 
Southwestern  Toleg.  &  Teleph.  Co.  v.  Robin- 
son, 1  C.  C.  A.  92.  2  U.  S.  App.  148,  48  Fed. 
769 — Craswell  v.  Belanger.  6  C.  C.  A.  3.  15 
U.  S.  App.  104.  56  Fed.  530. 

5304.  Where  a  cause  was  dismissed  hy  the 
circuit  court  because  jurisdiction  was  not 
shown  upon  the  record  by  properly  averring 
the  citizenship  of  the  parties,  and  the  plain- 
tiff brings  a  writ  of  error  to  this  court,  the 
costs  in  this  court  may  be  awarded  against 
him  upon  the  dismissal  of  the  writ.  Win- 
chester ▼.  Jackson,  3  Cranch,  514,  2:  516 
Cited  In  Montalet  v.  Murray,  4  Cranch,  47.  2 

Lu  ed.  546 — Homthall  v.  Tbe  Collector 
(Hohnthall  v.  Keary)  9  Wall.  507.  19  L.  ed. 
662 — Mansfield,  C.  St  L.  M.  R.  Co.  v.  Swan. 

III  U.  S.  387.  28  L.  ed.  465,  4  Sup.  Ct.  Rep. 
610 — Bradstreet  Co.  v.  Hlgglns.  114  U.  S. 
264.  29  L.  ed.  176,  5  Sup.  Ct.  Rep.  880— 
Bamham  v.  Rangeley,  2  Woodb.  &  M.  419, 
Fed.  Cas.  No.  2,177— Miller  v.  Clark.  52  Fed. 
902 — Abbey  v.  The  Robert  L.  Stevens,  22 
How.  Pr.  85. 

5305.  Where  the  want  of  jurisdiction  dis- 
closed by  the  record  is  that  of  the  circuit 
eoart,  there  is  jurisdiction  in  this  court  to 
eonsider  and  determine  the  question  of  the 
jurisdiction  of  the  circuit  court,  and  reverse 
its  judgment,  if  erroneous  for  want  of  juris- 
diction; and  the  judgment  for  costs  is  justi- 
fied on  that  ground.    Mansfield  C.  &  L.  M. 


R.  Co.  V.  Swan,  111  U.  S.  379,  4  Sup.  Ct. 
Rep.  510,  28:  462 

Cited  In  Elk  v.  WUklns.  112  U.  S.  98.  28  L.  ed. 
646.  5  Sup.  Ct.  Rep.  41 — Bradstreet  Co.  v. 
HigglDS.  114  U.  S.  264,  29  L.  ed.  176.  6  Sup. 
Ct  Rep.  880 — Peper  v.  Fordyce,  119  U.  S. 
472.  30  L.  ed.  436,  7  Sup.  Ct.  Rep.  287— 
Northwestern  Fuel  Co.  v.  Brock.  139  U.  S. 
219.  35  L.  ed.  153.  11  Sup.  Ct.  Rep.  523— 
Pentlarge  v.  Kirby.  22  Blatchf.  266.  20  Fed. 
900— Doollttle  V.  Knobeloch.  39  Fed.  41— 
The  Hungarla,  41  Fed.  112— Trinidad  As- 
phalt Paving  Co.  V.  Robinson,  62  Fed.  350 — 
Miller  V.  Clark,  62  Fed.  002. 

5306.  The  right  to  decide  a  motion  to  dis- 
miss for  want  of  jurisdiction  implies  the 
right  to  decide  as  to  costs  incident  to  the 
motion;  and  the  dismissal,  on  motion  of  de- 
fendant for  such  want  of  jurisdiction,  enti- 
tles him  to  judgment  for  the  costs  of  the 
motion.  Bradstreet  Co.  v.  Higgins,  114  U. 
S.  262,  5  Sup.  Ct  Rep.  880,  29:  176 
Cited  in  Miller  v.  Clark.  47  Fed.  851— Patten 

V.  Cilley.  1  C.  C.  A.  623.  6  U.  S.  App.  9,  60 
Fed.  337 — ^Tug  River  Coal  ft  Salt  Co.  v. 
Brij?el.  14  C.  C.  A.  583.  31  U.  S.  App.  666, 
67  Fed.  630 — Kinnear  v.  Flanders.  17  Colo. 
14.  28  Pac.  327— Walko  v.  Waiko,  64  Conn. 
77.  29  Atl.  243 — Kent  v.  Labette  County,  42 
Kan.  637 — Cereghino  v.  Third  Dist  Court, 
8  Utah.  469.  82  Pac.  697. 

5307.  Upon  reversal  for  want  of  jurisdic- 
tion in  the  circuit  court,  the  United  States 
Supreme  Court  may  make  such  order  in  re- 
spect to  costs  of  the  appeal  as  justice  and 
right  require.  Peper  v.  Fordyce,  119  U.  S. 
469,  7  Sup.  Ct.  Rep.  287,  *  30:  435 
Cited  in  Tug  River  Coal  ft  Salt  Co.  v.  Brigel, 

14  C.  C.  A.  683.  31  U.  S.  App.  666,  67  Fed. 
630— Auer  v.  Lombard,  19  C.  C.  A.  74.  33  U. 
S.  App.  438,  72  Fed.  211— Hunt  v.  Howes.  21 
C.  C.  A.  350.  41  U.  S.  App.  162,  74  Fed.  669. 

5308.  Sometimes  on  appeal  from  the  dis- 
missal of  a  cause  for  want  of  jurisdiction 
of  the  court  below,  costs  in  this  -court  will 
be  allowed  to  the  appellee,  where  the  deci- 
sion below  is  sustained;  but  where,  upon 
such  dismissal  of  the  case,  costs  were  im- 
properly awarded  to  defendant  in  the  court 
below,  and  this  court  is  obliged  to  reverse 
the  judgment  to  correct  this  error,  costs  will 
not  be  allowed  to  either  party.  Hornthall 
V.  Keary  (Homthall  v.  The  Collector)  9 
Wall.  560,  19:  560 

Lack  of  Jurisdiction  in  case  removed  to 
Federal  court. 

5309.  Costs  granted  against  appellants 
upon  reversal  of  judgment  of  circuit  court, 
for  want  of  'jurisdiction  in  cause  removed 
from  state  to  Federal  court.  Martin  v.  Sny- 
der, 148  U.  S.  663,  13  Sup.  Ct.  Rep.  706, 

37:  602 
Cited  in  Tennessee  v.  Union  k  Planters'  Bauk. 
152  U.  S.  464,  38  L.  ed.  516,  14  Sup.  Ct.  Rep. 
654 — First  Littleton  Bridge  Corp.  v.  Connec- 
ticut River  Lumber  Co.  71  Fed.  226 — Pellett 
V.  Great  Northern  R.  Co.  106  Fed.  196. 

5310.  A  defendant  who  wrongfully  re- 
moves a  suit  into  a  Federal  court  must  on 
reversal  pay  the  costs  of  both  courts.  Post- 
al   Teleg.    Cable    Co.    v.    Alabama    (Postal 
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Teleg.  Cable  Ck).  v.  United  States)    155  U. 
S.  482,  15  Sup.  C't.  Rep.  192,  39:  231 

Cited  in  Walker  v.  Collins,  1<57  U.  8.  69,  42  L. 
ed.  76,  17  Sup.  Ct.  Rep.  738. 

5311.  The  costs  of  a  reversal  for  lack  of 
jurisdiction  in  the  circuit  court,  in  a  case 
removed  from  a  state  court,  must  be  paid 
by  the  party  who  removed  the  case.  Matt- 
ingly  V.  Northwestern  Virginia  R.  CJo.  168 
U.  S.  53,  15  Sup.Ct.  Rep.  725,  39:  894 
Cited  in  Peliett  v.  Great  Northern  R.  Co.  105 

Fed.  195. 

5312.  On  reversal  of  a  judgment  in  a  case 
improperly  removed  to  the  Federal  court, 
the  plaintiff  in  error  will  be  charged  with 
all  the  costs  from  the  time  of  such  removal, 
if  it  was  taken  upon  his  application. 
Walker  v.  Collins,  167  U.  S.  57,  17  Sup.  Ct. 
Rep.  738,  42:76 

5313.  Costs  may  be  imposed  on  plaintiff 
in  error  where  a  judgment  is  reversed  for 
lack  of  jurisdiction  of  the  circuit  court,  if 
the  cause  was  removed  into  that  court  at 
his  instance.  North  American  Transp.  & 
Trading  Co.  v.  Morrison,  178  U.  S.  262,  20 
Sup.  Ct.  Rep.  869,  44:  1061 

6314.  Where  a  judgment  is  reversed,  and 
the  cause  remanded  to  the  circuit  court,  to 
be  dismissed  by  that  court  for  lack  of  ju- 
risdiction, costs  may  be  awarded  against  the 
plaintiffs  in  error,  although  nominally  suc- 
cessful, when  they  are  really  defeated,  being 
the  parties  who  wrongly  removed  the  suit 
into  the  circuit  court.  Mansfield,  C.  &  L. 
M.  R.  Co.  v.  Swan,  111  U.  S.  379,  4  Sup.  Ct. 
Rep.  510,  28:  462 

5315.  On  reversing  a  decree  dismissing  a 
bill  on  the  merits)  and  remanding  the  case 
with  directions  that  the  bill  be  dismissed 
for  want  of  jurisdiction  of  the  circuit  court, 
the  Supreme  Court  allowed  costs  of  the  ap- 
peal against  the  appellate  for  having  im- 
properly invoked  tne  jurisdiction  of  the 
circuit  court,  but  directed  that  the  decree  of 
the  circuit  court  on  the  remand  be  entered 
without  costs  in  that  court.  Blacklock  v. 
Small,  127  U.  S.  96,  8  Sup.  Ct.  Rep.  1096, 

32:70 
Cited  in  Doolittle  v.  Knobeloch,  39  Fed.  41 — 
Miller  V.  Clark,  47  Fed.  851. 

5316.  Removal  having  been  made,  ap- 
parently with  the  consent  of  all  parties,  and 
without  the  attention  of  either  court  hav- 
ing been  called  to  the  jurisdictional  facts, 
each  party  must  pay  one  half  the  costs  in 
this  court,  and  judgment  be  entered  accord- 
ingly against  the  appellees  for  their  share 
of  such  costs.  Hancock  v.  Holbrook,  112  U. 
S.  229,  5  Sup.  Ct.  Rep.  115,  28:  714 
Cited  in  Crump  v.  Thurber,  115  U.  S.  61,  20 

L.  ed.  829,  6  Sup.  Ct.  Rep.  1154 — ^Halsted  v. 
Buster,  119  U.  8.  342,  SO  L.  ed.  462,  7  Sup. 
Ct  Rep.  276— Peper  v.  Fordyce,  119  U.  8. 
472,  30  L.  ed.  436,  7  Sup.  Ct.  Rep.  287— 
King  Iron  Bridge  &  Mfg.  Co.  v.  Otoe  County, 
120  U.  S.  226,  30  L.  ed.  624,  7  Sup.  Ct.  Rep. 
552 — Menard  v.  Goggan,  121  U.  8.  253,  30 
L.  ed.  914,  7  Sup.  Ct.  Rep.  873 — Chapman 
V.  Barney,  129  U.  8.  682,  32  K  ed.  802,  ;> 
Sup.  Ct.  Rep.  426 — Great  Southern  Fh-e 
Proof  Hotel  Co.  v.  Jones,  177  U.  8.  454,  44 
L.  ed.  844,  20  Sup.  Ct.  Rep.  690 — Craswell 


V.  Belanger,  6  C.  C.  A.  8,  15  U.  8.  App.  104, 
56  Fed.  531— Hunt  v.  Howes,  21  C.  C.  A. 
359,  41  U.  S.  App.  152,  74  Fed.  659. 

5317.  Upon  reversing  a  decree  of  the  cir- 
cuit court  for  lack  of  jurisdiction  in  a  suit 
consolidated  from  one  brought  by  one  party 
in  that  court  and  another  brought  by  him  in 
a  state  court  and  removed  by  the  other  party, 
where  neither  party  objects  to  the  juris- 
diction in  the  circuit  court,  the  costs  of  the 
United  States  Supreme  Court  should  be 
equally  divided  between  the  parties.  Peper 
V.  Fordyce,  119  U.  S.  469,  7  Sup.  Ct  Rep. 
287,  30:  435 

5318.  Where  a  cause  was  removed  into  the 
circuit  court  on.  the  ground  of  citizenship 
only,  and  nothing  appears  on  the  record  to 
show  jurisdiction  on  that  ground,  and  it  did 
not  appear  by  which  party  the  cause  was 
docketed  there,  but  that  the  appellant  in 
this  court  consented  at  least  to  such  dock- 
eting, upon  reversal  with  instructions  to 
dismiss,  each  party  must  pay  half  the  conta 
in  this  court.  The  court  in  such  a  case  will 
make  such  an  order  as  justice  and  right 
shall  seem  to  require.  Hancock  v.  Holbrook, 
112  U.  S.  229,  5  Sup.  Ct.  Rep.  115,  28:  714 
Cited  in  Continental  L.  Ins.  Co.  v.  Rhoads,  11!i 

U.  S.  239,  30  L.  ed.  380,  7  Sup.  Ct.  Rep.  19:: 
—Mace  V.  Merrill,  119  U.  8.  584.  30  L.  ed. 
504,  7  Sup.  Ct.  Rep.  330 — King  Iron  Bridge 
ft  Mfg.  Co.  V.  Otoe  County,  120  U.  S.  TM. 
80  L.  ed.  624.  7  Sup.  Ct.  Rep.  552— StevfOM 
V.  Nichols,  130  U.  8.  281,  32  L.  ed.  915,  9 
Sup.  Ct.  Rep.  518 — Southwestern  Toleg.  ft 
Teleph.  Co.  v.  Robinson,  1  C.  C.  A.  92.  2  V. 
8.  App.  148,  48  Fed.  770 — Olds  Wagon 
Works  V.  Benedict,  14  C.  C.  A.  290,  32  U 
S.  App.  116,  67  Fed.  5 — Tug  Rher  Coal  ft 
Salt  Co.  V.  Brlgel.  14  C.  C.  A.  583,  31  U.  S. 
App.  665,  67  Fed.  630 — Lancashire  Ids.  Co. 
(Herndon  v.  iEtna  F.  Ins.  Co.)  107  N.  C. 
193,  10  L.R.A.  54,  12  8.  B.  240. 

5319.  Under  the  act  of  March  3,  1875.  § 
5,  the  circuit  court,  in  remanding  a  cause 
for  want  of  jurisdiction,  which  has  been  im- 
properly removed  from  a  State  court,  may 
award  such  costs  as  shall  be  just.  In  such 
a  case,  where  the  circuit  court  wrongly  re- 
fuses to  remand  the  case  and  gives  judg- 
ment in  favor  of  the  party  who  has  caused 
the  removal,  this  court,  upon  writ  of  error, 
may  reverse  the  judgpnent  with  the  coistii 
both  of  this  court  and  the  circuit  court. 
Mansfield,  C.  ft  L.  M.  R.  Co.  v.  Swan,  111 
U.  S.  379,  4  Sup.  Ct  Rep.  510,  28:  462 

5320.  Where  appellants,  who  were  the 
complainants  in  the  circuit  court,  failed  to 
allege  the  necessary  facts  to  give  the  court 
jurisdiction  over  one  of  the  defendants,  wlio 
was  a  necessary  party,  and  a  decree  was 
entered  dismissing  the  bill  on  the  merits, 
this  court,  although  granting  them  relief  by 
ordering  the  case  to  be  remanded  with  lea^-e 
to  amend  the  bill,  or  that,  on  failure  to 
amend,  it  should  be  dismissed  without  pre- 
judice, gave  costs  Ib  this  court  to  the  ap- 
pellee over  whom  jurisdiction  had  been  ob- 
tained.    Gaylord  v.   Kelshaw,   1   Wall.   81, 

17:  612 
Cited  in  Pentlarge  v.  Kirby,  22  Blatchf.  261. 
20  Fed.  898 — Fleming  v.  Conuniaalonen,  32 
W.  Va.  640,  9  8.  E.  867. 
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Lack  of  appearance. 

5321.  Upon  dismissal  of  a  writ  of  error 
for  default  of  the  plaintiff's  appearance, 
costs  go  of  course.  Montalet  v.  Murray,  3 
Cranch,  249,  2:  429 
Cited  Id  Burobam  t.  Rangeley,  2  Woodb.  &  M. 

422,    Fed.  Cas.  No.  2,177— Abbott  y.  Gatcb, 
13  Md.  335,  71  Am.  Dec.  635. 

Division  of  costs;  allowance  to  neither 
party. 

See  also  supra,  5296,  5308,  6316-6318; 
infra,   5474. 

5322.  Reversal  on  stipulation  may  be 
without  costs.  Bond  v.  Davenport,  123  U. 
S.   619,   8   Sup.   Ct.   Rep.   306,  31:279 

5322a.  Appeal  dismissed  without  costs  to 
either  party,  on  settlement  and  stipulation. 
The  Niagara  v.  Van  Pelb,  154  U.  S.  533,  14 
Sup.  Ct.  Rep.  1207,  15:  152 

5323.  Decree  entered  on  the  hearing  on 
stipulation,  reversing  decree  for  damages 
and  costs,  and  affirming  decree  for  injunc- 
tion, and  making  it  perpetual,  without 
c'OHts  to  either  party.  Coggeshall  v.  Harts- 
horn, 154  U.  S.  633  Appx.  and  14  Sup.  Ct. 
Rep.  1198,  15:  261 

5324.  Where  a  decree  is  reversed  for  error 
in  form,  which  was  not  called  to  the  at- 
tention of  the  court  below,  each  party  will 
be  required  to  pay  his  own  costs  in  this 
court.  The  Sterling  ▼.  Petersen  (The  Ster- 
ling)   106  U.  S.  647,  1  Sup.  a.  Rep.  89, 

27:98 

5325.  On  remanding  a  caUse  which  is  re- 
versed as  to  one  appellant  only,  the  cost  of 
appeal  may  be  divided  between  the  other  ap- 
pellants and  the  appellees.  Jaeger  v.  Moore, 
154  U.  S.  641,  Appx.  14  Sup.  Ct.  Rep.  1203, 

38:  1090 

5326.  Costs  will  not  be  granted  to  either 
party  upon  reversal  of  a  judgment  erroneous- 
ly rendered  under  a  posssible  but  not  inten- 
tional misleading  of  court  and  opposing 
rH>unsel.  Eldred  ▼.  Michigan  Ins.  Bank,  17 
Wall.  545,  21:  685 

5327.  The  appeal  being  by  both  parties, 
plaintiff  and  defendant,  and  the  decree  being 
affirmed,  the  costs  in  the  Supreme  Court  of 
the  United  States  are  equally  divided  be- 
tween the  parties.  McComb  v.  Frink,  149  U. 
S.  629,  13  Sup.  Ct.  Rep.  993,  37:  876 
Disapproved  in  Donnell  v.  Amoskeag  Mfg.  Co. 

56  C.  C.  A.  187,  118  Fed.  19. 

5328.  Where  both  parties  to  a  cause  in  ad- 
miralty appeal  from  a  decree  upon  grounds 
which  are  not  sustained,  costs  will  not  be 
awarded  to  either  party.  Reynolds  v.  Van- 
derbilt  (The  North  Star)  106  U.  S.  17,  1 
Sup.  Ct.  Rep.  41,  27:  91 
Cited  In  Donnell  v.  Amoskeag  Mfg.  Co.  56  C. 

C.  A  187,  118  Fed.  19. 

5329.  Where  each  party  appeals  to  the 
supreme  court,  and  each  succeeds  in  revers- 
ing an  important  part  of  the  judgment  of 
the  lower  court,  the  costs  in  the  supreme 
court  will  be  divided.     Sioux  City  &  St.  P. 


R.  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.  117 
U.  S.  406,  6  Sup.  a.  Rep.  790,  29:  928 

5330.  Where  each  party  appeals  to  the 
Supreme  Court  and  each  succeeds  in  revers- 
ing an  important  part  of  the  judgment  of 
the  lower  court,  no  costs  will  be  allowed  in 
the  Supreme  Court  for  or  against  any  party 
and  the  expense  of  printing  the  record  will 
be  divided.  Union  Trust  Co.  v.  Illinois 
Midland  R.  Co.  117  U.  S.  434,  6  Sup.  Ct. 
Rep.  809,  29:963 
Cited  In  Trinidad  Asphalt  Paving  Co.  v.  Robin- 
son, 52  Fed.  349. 

5331.  Where  a  collision  occurred  by  the 
fault  of  both  vessels,  by  which  one  of  them 
became  a  total  loss,  and  the  owners  libeled 
the  other  to  recover  therefor,  which  libel 
was  dismissed  by  the  district  cotut,  but 
sustained  upon  appeal  by  the  circuit  court 
in  a  decree  for  the  damages  received,  giv- 
ing costs  in  both  courts,  this  court,  upon  ap- 
peal therefrom,  decreed  ihat  the  costs  of 
both  courts  below,  as  well  as  the  damages, 
should  be  equally  divided,  but  gave  costs  in 
this  court  to  the  appellant.  The  America  v. 
Camden  &  A.  R.  Transp.  Co.  (The  America) 
92  U.  S.  432,  23:  724 

5332.  Where  a  bill  alleged  infringement 
of  a  reissued  patent  generally,  and  one  claim 
of  the  reissue  was  invalid,  but  recovery 
was  had  for  infringement  of  a  valid  claim 
of  the  reissue,  and  there  had  been  no  un- 
reasonable relay  in  filing  a  disclaimer  of  the 
invalid  claim,  the  Supreme  Court  reverses 
the  decree  of  the  circuit  court  so  far  as  it 
awarded  costs  to  the  complainant,  and  or- 
ders each  party  to  bear  his  own  costs  in  the 
Supreme  Court,  and  one  half  of  the  ex- 
pense of  printing  the  record.  Yale  Lock 
Mfg.  Co.  Sargent,  117  U.  S.  373,  6  Sup.  Ct. 
Rep.  931,  29:  950 

Against  government. 

5333.  Costs  will  not  be  allowed  on  the 
affirmance  of  a  judgment  against  the  United 
States.  United  States  v.  Hooe,  3  Cranch, 
73,  2:  370 
DistinguiMhed  in  tJnltod  States  v.  Davis.  4  C. 

C.  A.  257,  12  U.  S.  App.  47,  54  Fed.  153. 

Cited  in  Stanley  v.  Scbwalby,  162  U.  S.  272,  40 
L.  ed.  966,  10  Sup.  Ct.  Rep.  754 — Hatbaway 
V.  Roach,  2  Woodb.  &  M.  68,  Fed.  Cas.  No. 
6,213 — Carlisle  v.  Cooper,  12  C.  C.  A.  237, 
26  U.  S.  App.  240,  64  Fed.  474— District  of 
Columbia  v.  Lyon,  7  Mackey,  224 — Curtis  v. 
Banker,  136  Mass.  360. 

5334.  Costs  will  not  be  awarded  against 
the  United  States  on  the  dismissal  of  a 
writ  of  error.  United  States  v.  Barker,  2 
Wheat.  395,  4:  271 
Distinguished  In  United  States  v.  Davis,  4  C 

C.  A.  257,  12  U.  S.  App.  47,  54  Fed.  153. 

Cited  in  Stanley  v.  Scbwalby,  162  U.  S.  272, 
40  L.  ed.  966.  16  Sup.  Ct.  Rep.  754 — United 
States  V.  Verdier,  164  U.  S.  219,  41  L.  ed.  401\ 
17  Sup.  Ct.  Rep.  42 — Henry  v.  United  States, 
15  Ct.  CI.  167 — Hathaway  v.  Roach,  2  Woodb. 
&  M.  68,  Fed.  Cas.  No.  6.213 — Carlisle  v. 
Cooper.  12  C.  C.  A.  237,  26  U.  S.  App.  240. 
64  Fed.  474— United  States  v.  Dickson,  127 
Fed.  775 — Blcknell  v.  Amador  County,  30 
Cal.    239 — District   of   Columbia    v.    Lyon,    7 
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Mackey,  224 — ^Rawley  v.  Vigo  County,  2 
Blackf.  356 — Miami  County  t.  Blake,  21 
Ind.  34 — State  v.  Taylor,  33  La.  Ann.  1272 — 
Curtis  V.  Banker,  136  Mass.  360 — ITinney  v. 
Sulliran  County,  48  Mo.  352 — BuBh  ▼.  Geisy, 
16  Or.  861,  19  Pac.  123 — United  Statos  V. 
Steyens,  8  Utah,  4,  28  Pac.  869 — ^Territory 
V.  Doty,  1  Pinney  (Wis.)  405 — Sandberg  v. 
State,  118  Wis.  689,  89  N.  W.  504. 

Taxation  of. 

5335.  When  the  costs  in  the  lower  court 
have  not  been  taxed,  in  a  case  which  has 
been  removed  to  the  supreme  court  for  re- 
view, it  is  proper  for  the  lower  court  to  al- 
low the  costs  to  be  taxed  and  entered 
nunc  pro  tunc,  aa  part  of  the  original  judg- 
ment, after  the  recipt  of  the  mandate  from 
the  supreme  court.  Sizer  v.  Many,  16  How. 
98,  14: 861 
Cited  in  Craig  ▼.  The  Hartford,  McAll.  93,  Fed. 

Cas.  No.  3,383. 

2.  Of  Tranaoript,  Briefs,  etc. 

Payment  of  Clerk's  Fees,  see  supra,  IV.  n. 

Ab  to  Printing  of  Record  Generally,  see  su- 
pra, V.  j. 

In  Original  Proceeding  in  Supreme  Court, 
see  Costs,  101. 

See  also  supra,  5330,  5332. 

« 

5336.  Amendments  of  rules  concerning 
taxation  of  costs  in  the  supreme  court,  and 
review  of  the  legislation  and  practice  of 
the  court  in  relation  to  taxation  of  clerk's 
fees  for  printed  copies  of  records.  Ke 
Amendments  to  Rules  1  &  10,  108  U.  S.  1, 
1  Sup.  Ct.  Rep.  125,  27:629 

5337.  Cost  of  printing  the  case  for  the 
use  of  the  judges  is  not  authorized,  in  the 
absence  of  any  rule  on  the  subject.  Jen- 
nings V.  The  Perseverance,   3   Dall.   336, 

1:625 
Cited  in  Coweta  Palls  Mfg.  Co.  v.  Rogers,  19 
Ga.  42],  66  Am.  Dec.  602 — Price  v.  Garland, 
5  N.  M.  101,  20  Pac.  182. 

5338.  Appeal  not  taken  within  two  years 
from  the  entry  of  the  decree, — dismissed, 
with  costs,  except  the  cost  of  printing  the 
record  and  the  clerk^s  fees  in  connection 
therewith,  the  record  having  been  printed  by 
the  appellees  upon  the  motion  to  dismiss. 
Phelps  V.  Elliott,  140  U.  S.  694,  Mem.  11 
Sup.  a.  Rep.  1026,  35:  745 

5339.  The  cost  of  printing  all  records  in 
this  court,  paid  by  the  government  must, 
by  law,  be  taxed  to  the  losing  party.  Where 
the  appellee  caused  the  record  to  be  printed 
at  his  own  expense,  the  expense  of  such 
printing  can  be  taxed  in  the  costs.  Indian- 
apolis £  St.  L.  R.  Co.  V.  Vance  (Indianapolis 
&  St.  L.  R.  Co.  V.  Collector)   96  U.  S.  594, 

24:  825 
Cited  In  Thalhelmer  v.  Crow,  13  Colo.  406,  22 
Pac.  779 — Price  v.  Garland,  5  N.  M.  101,  20 
Pac.  182. 

5340.  Fees  for  a  transcript  of  record  used 
by  a  party  in  preparing  a  bill  of  exceptions 
for  an  appeal  to  the  circuit  court  of  appeals 
are  not  taxable  as  costs,  either  under  U.  S. 
Rev.  SUt.  §  983,  U.  S.  Comp.  Stat.  1901,  p. 


706,  authorizing  the  taxing  of  'Hawful  fees 
for  exemplifications  and  copies  of  papers 
necessarily  obtained  for  use,"  or  by  rule  31, 
subd.  3,  of  the  circuit  court  of  appeals, 
providing  that  the  cost  of  the  transcript 
of  the  record  from  the  court  below  shall 
be  taxable  as  costs.  Pine  River  Logging  & 
Improv.  Co.  ▼.  United  States,  186  U.  S. 
279,  22  Sup.  a.  Rep.  920,  46: 1164 

Useless  matter  in  record. 

See  also  supra,  3122. 

5341.  In  proper  cases  the  costs  of  the  use- 
less part  of  the  record  will  be  taxed  against 
the  parly  who  brings  it  here.  De  Groot  ▼. 
United  States,  6  Wall.  419,  18:700 
Cited  In  The  Abbotsford   (The  Abbotsford  v. 

Johnson)  98  U.  8.  444,  25  L.  ed.  169— United 
States  V.  Jones,  119  U.  S.  479,  30  L.  ed.  440 
7  Snp.  Ct  Bep.  288 — ^Wltkowskl  v.  United 
States,  7  Ct  CI.  897 — ^Unlon  P.  B.  Co.  v. 
United  States^  20  Ct  CL  614— Rice  v.  United 
States,  21  Ct  CL  428. 

5342.  Where  both  parties  below  appealed 
to  this  court,  and  a  large  amount  of  irrele- 
vant matter  was  inchid^  in  the  record,  this 
court)  while  reversinja^  the  decree,  required 
each  party  to  pay  his  own  costs  in  this 
court  Union  P.  R.  Co.  v.  Stewart,  95  U.  S. 
279  24: 431 
Cited  in  Stark  v.  Hill,  31  Mo.  App.  109. 

5343.  An  appellee  who  has  incumbered  the 
record  with  copies  of  some  fifty  immaterial 
patents  may,  under  the  10th  Rule  of  the 
Supreme  Court  of  the  United  States,  be 
charged  with  costs  for  requiring  unnecessary 
parts  of  the  record  to  be  prints,  and  should 
be  charged  with  half  the  cost  of  printing  the 
record  in  this  case.  Ball  &  Socket  Fastener 
Co.  V.  Kraetzer,  150  U.  S.  Ill,  14  Sup.  Ct 
Rep.  48,  37:  1019 
Cited  in  Nashua  &  L.  R.  Corp.  v.  Boston  A  L. 

u.  Corp.  9  C.  C.  A.  474,  21  U.  S.  App.  60. 
61  Fed.  243— Teller  v.  United  SUtes,  49  C. 
C.  A.  264.  Ill  Fed.  121. 

g.  Interest* 

Trial  Court  Allowing  Interest  after  Remand, 

see  infra,  5572-5574,  5679. 
See    also    supra,    5293;    infra,    5369-^373, 

5514,  5515,  5644. 

5344.  Award  of  interest  by  the  lower 
court  on  remand  of  a  cause  with  instruc- 
tions to  carry  out  a  decree  in  which  no  in- 
terest was  allowed,  reversed.  Himely  v. 
Rose,  5  Cranch,  313,  3:  111 
Cited  in  Re  Washlnprton  ft  O.  B.  Co.  140  U.  ». 

97,  35  L.  ed.  342,  11  Sup.  Ct.  Rep.  CTS— 
State  ex  rel.  Turner  v.  CIrcait  Court  71 
Wis.  610,  38  N.  W.  192. 

5345.  The  original  judgment  having  omit- 
ted to  name  interest,  and  this  court  having 
affirmed  the  judgment  as  it  stood,  the  court 
below  properly  issued  an  execution  for  the 
amount  of  the  judgment  and  costs  leaving 
out  interest.    Early  v.  Rogers,  16  How.  599, 

14:  1074 
Cited  in  Bain  v.  Petors.  44  Fed.  308. 

5346.  Upon  affirmance  in  this  court,  inter- 
est on  the  total  judgment  below  wfll  be  al* 
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lowed,  to  date  of  affirmance.    Brown  ▼.  Van 
Braam,  3  Dall.  344,  1 :  629 

5347.  The  18th  Rule,  as  to  interest  upon 
the  amount  decreed  by  the  circuit  court 
when  the  decree  is  affirmed  by  this  court, 
never  applied  to  admiralty  cases.  Hem- 
menway  v.  Fisher,  20  How.  255,        15:  799 

5348w  Where  all  delay  in  entering  a  decree 
in  admiralty  was  caused  by  the  libelants 
themselves,  the  circuit  court  is  not  bound  to 
allow  interest  on  the  costs  ordered  by  the 
district  court,  although  such  costs  are  in- 
cluded in  the  decree  of  the  circuit  court. 
Dyer  v.  National  Steam  Nav.  Co.  (The 
Scotiand)  118  U.  S.  507,  6  Sup.  Gt.  Rep. 
1174,  30:  153 

5349.  A  circuit  court,  in  executing  a  man- 
date from  the  Supreme  Court,  cannot  add 
interest  to  the  amount  awarded  by  the  Su- 
preme Court,  in  view  of  the  provisions  of 
the  judiciary  act  of  1789  (chap.  20,  §  23), 
authorizing  the  Supreme  Court,  in  case  of 
the  affirmance  of  any  judgment  or  decree, 
to  award  the  respondent  just  damages  for 
delay,  and,  under  rules  of  court,  allowing 
certain  interest  as  damages  for  such  delay. 
Boyce  v.  Grundy,  9  Pet.  275,  9:  127 
Cited  Id  Ke  Washington  &  O.  R.  Co.  140  U.  S. 

90.  35  L.  ed.  341,  11  Sup.  Ct.  Rep.  673 — 
Washington  &  O.  R.  Co.  v.  Harfnon  (Wash- 
ington k  G.  R.  Co.  V.  Tobriner)  147  U.  S. 
589.  37  L.  ed.  291,  13  Sup.  Ct.  Rep.  557 — 
Gaines  v.  Rugg  (Gaines  v.  Caldwell)  148  U. 
S.  243,  37  L.  ed.  437.  13  Sup.  Ct.  Rep.  611 
— Ex  parte  Union  S.  B.  Co.  178  U.  S.  819. 
44  L.  ed.  1085,  20  Sup.  Ct.  Rep.  944 — ^The 
Grapeshot,  2  Woods,  44,  Fed.  Cas.  No.  5,703 
— Green  r.  Chicago,  8.  St  C.  R.  Co.  I  C.  C.  A. 
480,  6  U-  S.  App.  22,  49  Fed.  909 — Metcalf 
V.  Watertown,  16  C.  C.  A.  42,  34  U.  S.  App. 
107,  68  F'ed.  863 — The  Glenochel,  128  Fed. 
968. 

5350.  Where  a  decree  in  equity  was  af- 
firmed, under  Rule  18,  1851,  with  costs  and 
damages  at  the  rate  of  6  per  cent  per  an- 
num, and  the  mandate  was  issued  to  the 
circuit  court  reciting  this  judgment,  an  at- 
tempt in  the  execution  thereof  to  collect,  in 
addition,  the  interest  allowed  by  the  laws 
of  the  state,  was  unauthorized  and  illegal. 
Perkins    v.    Foumiquet,    14    How.   328, 

14:441 
Cited  In  Woodbury  v.  District  of  Columbia,  8 
Mac^ey,  164. 

From  what  date. 

Interest  on  Appeal  Bond,  see  Interest, 
108,  109. 

5351.  [In  all  cases  whe/e  judgments  are  af- 
firmed upon  writs  of  error,  in  Pennsylvania, 
the  execution  may  include  interest  from  the 
date  of  the  original  judgments.  Respublica 
y.  Nicholson   (Pa.  Sup.  Ct.)   2  Dall.  256, 

1:371] 

5352.  On  affirmance  of  an  appeal,  interest 
upon  the  appraised  value  may  be  adjudged 
from  the  date  of  the  decree  of  condemnation 
rendered  in  the  district  court.  Andre  v. 
United  States  (199  Barrels  of  Whisky  v. 
United  States)  94  U.  S.  86,  24:  57 

5353.  Damages  on  affirnmnce  of  a  decree 


of  condemnation  under  the  nonimportation 
laws  should  be  computed  at  the  rate  of  6 
per  cent  per  annum  on  the  amount  of  the  ap- 
praised value  of  the  cargo,  including  inter- 
est from  the  date  of  the  decree  of  condem- 
nation in  the  district  court.  The  Diana, 
3  Wheat.  58,  4:  333 

Cited  in  199  Barrels  of  Whisky  v.  United 
States,  04  U.  S.  91,  24  L.  ed.  59— The  Wana- 
ta  (The  Wanata  ▼.  Avery)  95  U.  S.  618,  24 
Lu  ed.  467. 

5354.  Where  a  judgment  for  excessive  fees 
against  a  collector  of  customs  is  affirmed 
nere  on  writ  of  error  brought  by  him,  the 
"final  judgment''  in  the  case  is  that  ren- 
dered in  pursuance  of  the  mandate  of  this 
court,  and  interest  must  be  allowed  from 
the  date  of  the  former  judgment.  Cochran 
V.  Schell,  107  U.  S.  625,  2  Sup.  Ct.  Rep.  827, 

27:  543 
Cited  in  Schell  v.  Dodge,  107  U.  8.  680,  27  L. 
ed.  601,  2  Sup.  Ct.  Rep.  830. 

5355.  Where  decrees  rendered  for  profits 
for  infringing  a  patent-right  were  af- 
firmed in  this  court  in  part,  and  the  cases 
sent  back  to  ascertain  how  much  should  be 
deducted  from  the  decrees  for  errors  therein, 
and  a  reference  to  a  master  is  had  to 
ascertain  the  correct  amounts,  interest 
should  be  allowed  on  the  corrected  amounts 
from  the  date  of  the  master's  report.  Illi- 
nois C.  R.  Co.  V.  Turrill,  110  U.  S.  301,  4 
Sup.  Ct.  Rep.  5,  28:  164 
Cited  in  Tllghman  v.  Proctor,  12C  U.  S.  160, 

81  L.  ed.  672,  8  Sup.  Ct.  Rep.  894 — Knee- 
land  V.  American  Loan  &  T.  Co.  188  U.  S. 
512,  34  L.  ed.  1053,  11  Sup.  Ct.  Rep.  426 — 
Crosby  Steam  Gage  &  Valve  Co.  v.  Consoli- 
dated Safety  Valve  Co.  141  U.  S.  457,  35  L. 
ed.  816,  12  Sup.  Ct.  Rep.  49 — Keep  v.  Fuller, 
42  Fed.  899 — National  Folding  Box  ft  Paper 
Co.  V.  Dayton  Paper  Novelty  Co.  97  Fed.  332 
— Campbell  v.  New  York,  105  Fed.  631. 

Discretion  as  to  allowance. 

5356.  The  allowance  of  interest  in  admi- 
ralty cases,  being  in  the  exercise  of  discre- 
tion, is  pro  tanto  a  new  judgment,  and  con- 
sequently cannot  be  granted  when  the  de- 
cree of  the  circuit  court  is  affirmed  by  ope- 
ration of  law  on  equal  division  of  this  court. 
Hemmenway  v.   Fisher,  20  How.   255, 

16:  799 

Cited  In  The  Glenochll,  128  Fed.  968. 

5357.  Cases  in  admiralty  are  aot  em- 
braced in  the  62d  rule,  allowing  interest 
upon  judgments  affirmed  until  paid.  If  in- 
terest is  allowed,  it  must  be  in  the  exercise 
of  the  discretionary  power  of  this  court. 
Hemmenway   v.   Fisher,  20  How.   256, 

15:799 
Cited  in  The  Ann  Caroline  (The  Ann  Caroline 
V.  Wells)  2  Wall.  550,  17  L.  ed.  886— The 
Scotland  (Dyer  v.  National  Steam  Nav.  Co.) 
118  U.  S.  519,  30  L.  ed.  156,  6  Sup.  Ct.  Rep. 
1174 — The  Grapeshot,  2  Woods,  44,  Fed.  Cas. 
No.  5,703 — The  Blenheim,  18  Fed.  48 — New 
York  ft  C.  Mail  S.  S.  Co.  v.  The  Express, 
8  C.  C.  A.  182,  41  U.  S.  App.  749,  59  Fed. 
476— The  North  SUr,  10  C.  C.  A.  278,  22  U. 
S.  App.  242,  62  Fed.  87 — Burrows  v.  Lowns- 
dale,  66  C.  C.  A.  651,  138  Fed.  251. 

Rate. 

5358.  Decree  of  lower  court  affirmed  with 
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costs  and  damages  at  the  rate  of  6  per  cent 
from  the  date  of  the  decree.  The  Neptune, 
3   Wheat.   601,  4:469 

Cited  in  Folger  y.  The  Robert  G.  .Shaw,  2 
Woodb.  &  M.  644,  Fe<l.  Cas.  No.  4,899. 

5358a.  Upon  the  affirmance  of  a  judgment 
of  the  circuit  court,  it  bears  interest  at  the 
rate  of  6  per  cent,  where  there  are  no  cir- 
cumstances warranting  a  higher  rate.  Bank 
of  Kentucky  v.  Wistar.  3  Pet.  431,  7:  731 
Cited  in  Fifth  Baptist  Church  y.  Baltimore  ft 
P.  R.  Co.  2  Mackey,  462— Woodbury  y.  Dis- 
trict of  Columbia,  8  Hackey,  176. 

5358b.  Upon  the  affirmance  of  a  judg- 
ment of  a  circuit  court  (under  rule  IS, 
1851),  it  bears  interest  at  the  rate  of  6  per 
cent  from  the  date  the  judgment  was  signed 
in  the  circuit  court,  although  the  rate  of 
interest  in  the  state  where  it  was  rendered 
is  greater,  and  would  haye  followed  the 
judgment  until  paid,  if  no  writ  of  error 
had  been  taken.  Mitchell  y.  Harmony,  13 
How.    115,  14:  75 

Cited  in  Perkins  y.  Fournlquet,  14  How.  332, 
14  L.  ed.  443 — ^West  Wisconsin  R.  Co.  v. 
Foley.  94  U.  S.  101,  24  L.  ed.  71— Washing- 
ton k  O.  R.  Co.  y.  Harmon  (Washington  & 
G.  R.  Co.  y.  Tobrlner)  147  U.  S.  589,  37  L. 
ed.  291,  18  Sup.  Ct.  Rep.  557 — Metcalf  y. 
Watertown.  16  C.  C.  A.  42,  34  U.  S.  App. 
107,  68  Fed.  863 — Woodbury  y.  District  of 
Columbia,  8  Mackey,  164. 

5359.  Rule  62,  taking  effect  December  1, 
1852,  superseded  rule  18,  and  requires  in- 
terest from  the  date  of  the  judgment  below 
until  the  same  is  paid,  at  the  same  rate 
that  same  judgments  bear  interest  in  the 
courts  of  the  state  where  such  judgment  is 
rendered;  and  the  rule  applies  to  decrees  in 
chancery  unless  otlierwise  ordered  by  the 
court.    Perkins  y.  Fourniquet,  14  How.  328, 

14:441 
Chicago  &  A.  R.  Co.  y.  Turrill,  101  U.  S. 
836,  25:  1009 

Cited  in  West  Wisconsin  R.  Co.  y.  Foley,  94  U. 
S.  102,  24  L.  ed.  71— Illinois  C.  R.  Co.  v.  Tur- 
rill, 110  U.  S.  303,  28  L.  ed.  155,  4  Sup.  Ct. 
Rep.  5 — WashlDgton  &  G.  R.  Co.  y.  Harmon 
(Washington  &  G.  R.  Co.  y,  Tobrlner)  147 
U.  S.  585.  37  L.  ed.  290,  13  Sup.  Ct.  Rep. 
557 — The  Blenheim.  18  Fed.  48 — ^Metcalf  y. 
Watertown,  16  C.  C.  A.  42,  34  U.  S.  App. 
107.  68  Fed.  863 — Hagerman  y.  Moran,  21 
C.  C.  A.  248.  44  U.  S.  App.  636.  76  Fed.  99 
— People's  Bank  y.  .^Jtna  Ins.  Co.  76  Fed. 
549_The  New  York,  47  C.  C.  A.  238,  108 
Fed.  108 — Woodbury  y.  District  of  Columbia, 
8  Mackey,  176. 

5359a.  Rule  62,  taking  effect  December  1, 
1852,  superseded  rules  18  and  20,  and  allows 
interest  upon  judgments  at  common  law  and 
decrees  in  chancery  until  paid  at  the  same 
rate  that  similar  judgments  bear  interest 
in  the  courts  of  the  state  where  such  judg- 
ment was  rendered.  But  the  rule  is  not  ap- 
plicable to  cases  in  admiralty.  Hemmen- 
way  y.  Fisher,  20  How.  255,  15:  799 

5350.  No  rule  fixing  any  certain  rate  of 
interest  upon  decrees  in  admiralty,  when  the 
decree  is  affirmed,  can  be  adopted  with  jus- 
tice to  the  parties.  The  allowance  of  in- 
terest  in   such   cases   is   not    goyemed    by 


62d  rule,  which  goyems  casea  at  common 
law  and  in  chancery  but  is  purely  discre- 
tionary with  this  court.  Hemmenway  v. 
Fisher,  20  How.  256,  15:799 

Cited  In  The  Aleppo,  7  Ben.  186,  Fed.  Cas.  No. 
158— The  Mary  Byellne,  14  Blatchf.  498, 
Fed.  Caa.  No.  9,212 — Hagerman  v.  Moraa. 
21  C.  C.  A.  244,  44  U.  S.  App.  636,  75  Fed. 
99 — ^The  Oregon,  89  Fed.  526 — Fifth  BapUst 
Church  y.  Baltimore  k  P.  B.  Co.  2  Maduy, 
462. 

h»  Bamages  far  BeU^f, 

See  alpo  supra,  534S-5350,  5358. 

5361.  A  judgment  of  affirmance  on  writ  of 
error  cannot  award  damagea  except  for 
the  delay.    Cotton  y.  Wallace,  8  Dall.  302, 

1:612 

5362.  The  court,  being  satiafied  that  the 
writ  of  error  was  not  sued  out  merely  for 
delay,  refused  to  allow  10  per  cent  damage««. 
under  rule  23.  Kenosha  y.  Campl)ell,  131 
U.  8.  xcyii  Appx.  and  19:  711 

5363.  Where  a  writ  of  error  was  prose- 
cuted in  good  faith,  a  motion  for  10  per  cent 
damages  on  affirmance  will  be  denied.  Me- 
kee  y.  Rains,  10  Wall.  22,  19:860 

5364.  Dilmages  for  delay  giyen  where 
plaintilTs  in  error  haye  not  appeared,  and 
the  writ  of  error  has  caused  two  years'  de- 
lay. Whitney  v.  Cook,  131  U.  S.  cxcvii 
Appx.  and  26:  560 

5365.  ^Vhere  the  Supreme  Court  is  of 
opinion  that  a  writ  of  error  was  sued  out 
merely  for  delay,  10  per  cent  damages  may 
be  added  to  the  judgment,  under  rule  23, 
§  2.  Phelps  y.  Edgerton,  181  U.  S.  Ixri 
Appx.  and  16:749 

5366.  Ten  per  cent  damages  are  awarded 
on  an  affirmance  when  the  errors  alleged  are 
frivolous  and  the  writ  of  error  was  sued  out 
for  delay.  Nelson  v.  Flint,  166  U.  S.  276, 
17  Sup.  a.  Rep.  576,  41 :  1002 

5367.  Under  the  rule  of  1803,  where  a 
cause  has  been  brought  to  this  court  solely 
for  delay,  the  judgment  may  be  affirmed, 
with  10  per  cent  per  annum  damages  and 
costs.  Watterson  v.  Payne,  154  U.  S.  534, 
Appx.  and  14  Sup.  Ct.  Rep.  1157,  15:899 
Sutton  V.  Bancroft,  23  IIow.  320,  16:464 
Jenkins  v.  Banning,  23  How.  455,  16:  580 
Prentice  y.  Pickersgill,  6  Wall.  511,  18:  790 
Campbell  y.  Wilcgx.  10  Wall.  421,  19:  978 
Cited  In  Southern   Bldg.  k  L.  Aaso.  v.  Carey, 

117   Fed.   8:£6 — State  ex  rel.   Atty.  Qen.  v. 
Haj^ood,  13  S.  C.  67. 

5368.  The  judgment  below  will  be  af- 
firmed with  10  per  cent  damages  pursuant 
to  Supreme  Court  rule  23.  §  2,  where  bo 
question  was  raised  upon  the  trial  for  the 
consideration  of  the  Supreme  Court,  and 
none  was' raised  in  the  latter  court,  and  the 
writ  of  error  is  obviously  sued  out  tw  delay. 
Kilbourne  y.  State  Say.  Inst.  22  How.  503. 

16:  370 

5369.  Since   the  amendment  of  niie  23. 
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which  took  effect  May  1,  1871,  where  the 
court  is  of  the  opinion  that  the  writ  of  er- 
ror or  appeal  has  been  taken  out  only  for 
delay,  it  may  aflirm  the  judgment  below 
with  10  per  cent  damages  in  addition  to  in- 
terest. Providence  Washington  Ins.  Co.  v. 
Hutchberger,  12  Wall.  164,  20:  364 

Hennessy  v.  Sheldon,  12  Wall.  440,  20:  446 
Peyton  v.  Heinkin,  131  U.  S.  ci  Appx.  and 

20:  679 
HaU    ▼.    Jordan,   19   Wall.   271,  22:47 

Amory  v.  Amory,  91  U.  S.  356,       23:  436 

5370.  Where  it  is  apparent  that  the  writ 
of  error  could  only  have  been  sued  out  for 
purposes  of  delay,  the  judgment  will  be  af- 
firmed, with  10  per  cent  damages,  interest 
and  <M)sts.  Palmer  v.  Arthur,  131  U.  S.  60, 
9    Sup.    Gt.   R«p.   649,  33:  87 

Wilson  V.  Everett,  139  U.  S.  616,  11  Sup. 

Ct.   Rep.   664,  35:  286 

Gregory  Consol.  Min.  Co.  v.  Starr,  141  U.  S. 

222,  11  Sup.  a.  Rep.  914,  35:  715 

Texas  &  P.  R.  Co.  v.  Volk,  151  U.  S.  73, 

14    Sup.   Ct.   Rep.   239,  38:  78 

53T1.  The  decree  of  a  state  court,  finding 
for  plaintiff  but  not  passing  upon  the  de- 
fense to  a  vendor's  lien  that  stamps  to  a 
sufficient  amount  were  not  attached  to  a 
deed  under  the  stamp  act,  was  affirmed  with 
costs  and  damages  at  the  rate  of  ten  per 
cent,  in  addition  to  interest  from  the  date 
of  the  decree  below  until  paid.  Hall  v. 
Jordan,    19   Wall.  271,  22:47 

5372.  Where  the  only  exceptions  taken  in 
the  court  below  relate  to  the  refusal  to  al- 
\oy^  a  continuance,  and  it  appears  that  the 
motion  for  a  continuance  was  made  and  the 
writ  of  error  sued  out  merely  for  delay,  the 
judgment  will  be  affirmed,  with  10  per  cent 
damages,  under  the  17th  rule.  Barrow  v. 
Hill,    13   How.  54,  14:48 

5373.  The  power  to  award  10  per  cent 
damages,  under  Rev.  Stat.  §  1010,  and  rule 
23,  in  addition  to  interest,  is  the  only  power 
the  court  possesses  to  prevent  frivolous  ap- 
peals and  writs  or.  error;  aijd  this  power 
will  be  exercised  without  hesitation  in  all 
cases  where  it  is  found  that  cne  jurisdiction 
of  the  court  has  been  invoked  merely  to 
^in  time.    Amory  y.  Amory,  91  U.  S.'356, 

23:  436 
CUed  In  Wilson  y.  Everett,  130  U.  8.  621,  35 
L,.  ed.  288,  11  Sup.  Ct.  Rep.  664. 

5374.  The  supreme  court  has  power  to 
adjudge  damages  for  delay  on  appeals  and 
writs  of  error,  and  such  power  is  not  con- 
fined to  money  judgments.  Gibbs  v.  Diekma, 
131  U.  8.  clxxxvi.  appx.  and  26:  177 

5375.  The  judiciary  act  of  1789,  §  23, 
does  not  make  it  obligatory  on  this  court  to 
award  damages  for  delay  caused  by  writ  of 
error.  Jennings  v.  The  Perseverance,  3  Da  11. 
336,  1 :  625 
(Hied  in  Dower  v.  Richards,  161  U.  S.  G64,  38 

L.  ed.   307,   14  Sap.  Ct.  Rep.  452— Price  v 
Gsrland,  6  N.  M.  101,  20  Pac.  182. 

5376.  Where  the  counsel  so  agreed,  the 
decree  of  the  court  below  was  affirmed,  with 


?08ts  and  damages  at  the  rate  of  6  per  cent 
per  annum.     Todd  v.  Daniell,  1  How.  289, 

11:  135 

5377-8.  Under  the  present  rule  this  court 
cannot  award  as  damages  for  delay  more 
than  10  per  cent  upon  the  judgment,  but  it 
may  give  less.  West  Wisconsin  R.  Co.  v. 
Foley,  94  U.  S.   100,  24:  71 

Whitney  v.   Cook,   131   U.  S.   cxcvii.  appx. 

and  26:  560 

L  Remanding;     Directions     to     Lower 

Court. 

1.  In  General. 

a.  Ctenerally^ 

Reviewability  of  Decree  of  Reversal,  see  su- 
pra, I.  d,  24,  c. 

Compliance  with  Directions,  see  infra,  5565- 
5583. 

See  also  supra,  4092^5194,  5239,  5241,  5243; 
infra,  5432,  5472,  5591,  5593. 

5379.  Circuit  court,  on  dismissal  of  ap- 
peal, directed  to  proceed  in  conformity  with 
opinion  of  supreme  court.  Cherokee  Nation 
V.  Southern  Kansas  R.  Co.  135  U.  S.  641, 
10  Sup.  Ct.  Rep.  965,  34:  295 
Cited  in  United  States  Bank  v.  Lyon  CouDty, 

48  Fed.  635. 

5380.  The  Supreme  Court  will  affirm  a 
judgment  if,  in  point  of  law,  it  should  be  af- 
firmed. It  cannot  with  propriety  reverse  a 
decision  which  conforms  to  law,  and  remand 
the  cause  for  further  proceedings.  Binney 
V.  Chesapeake  k  O.  Canal  Co.  8  Pet  214, 

8:921 
Cited  in  Summerall  v.  Thoros,  3  Fla.  315. 

5381.  The  judgment  of  the  state  court  was 
reversed  in  some  particulars  and  the  cause 
was  remanded  to  that  court  for  further  pro- 
ceedings not  inconsistent  with  the  opinion 
of  the  Supreme  Court.  Central  Nat.  Bank 
V.  Stevens,  169  U.  S.  432,  18  Sup.  Ct.  Rep. 
403,  42: 807 
Cited  in  Stevens  v.  Central  Nat.  Bank,  24  Misc. 

347,  S3  N.  Y.  Sapp.  193. 

5382.  An  appeal  from  the  district  court  in 
a  case  at  common  law,  where  the  proceed- 
ings were  considered  as  in  admiralty,  was 
reversed  by  the  Supreme  Court  and  remand- 
ed for  further  proceedings.  The  Sarah,  8 
Wheat.  391,  5:  644 
Cited  In   Union   Ins.   Co.   v.    United   States,   6 

Wall.  766,  18  L.  ed.  882— Stickney  v.  Wilt, 
23  Wall.  164,  23  L.  ed.  54 — Cleveland  Ins. 
Co.  V.  Qlobe  Ins.  Co.  98  U.  S.  376,  25  L.  ed. 
204. 

5383.  Where  the  record  does  not  show 
that  any  evidence  was  taken  to  establish  or 
disprove  the  material  allegations  of  the  bill, 
the  decree  of  the  lower  court  will  be  re- 
versed and  the  record  remanded  for  further 
proceedings.     Rhea  v.  Rhenner,  1  Pet.  105, 

7:72 

5384.  Wliere  the  right  of  appellees  to 
bring  the  suit  was   merely  derivative,  and 
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the  anflwer  put  the  right  directly  in  issue 
by  requiring  proof  of  the  deed  creating  it, 
the  court  cannot  presume  that  other  proof 
was  made  than  appears  in  the  record;  and 
where  the  certificate  attached  to  the  copy  of 
the  deed  introduced  is  not  sufficient,  under 
the  act  of  Congress,  to  satisfy  the  court  that 
the  attestation  is  in  due  form,  although  this 
objection  was  not  probably  made  at  all  in 
the  circuit  court,  the  Supreme  Court,  while 
it  will  not  disregard  the  failure  of  proof ,  will 
not  dismiss  the  bill  absolutely,  but  will  re- 
verse the  judgment,  and  remand  the  cause 
for  further  proceedings.  Drummond  v.  Ma- 
gruder,  9  Cranch,  122,  3:  677 

5385.  When  a  case  has  been  prosecuted 
as  prize  in  the  modfes  in  use  in  the  prize 
courts,  which  the  facts  in  the  record  show 
not  to  be  prize,  but  a  case  of  forfeiture  un- 
der statute,  this  court  will  remand  the  case 
to  the  court  below  for  further  proceedings. 
United  States  v.  Weed,  5  Wall.  62,  18:  531 
Cited  in  The  Watchful   (United  States  y.  The 

Watchful)   6  Wall.  98,   18  L.  ed.  704 — ^The 

Cotton  Plant   (The  Cotton   Plant  ▼.   United 

States)    10   Wall.   582,    19   L.   ed.  984— The 
City  of  Mexico,  28  Fed.  160. 

5386.  Where  a  case  has  been  prosecuted 
in  the  instance  court,  which,  on  the  facts 
presented,  is  a  case  for  a  prize  court,  it  will 
be  remanded  for  proceedings  in  prize.  United 
States  y.  Weed,  5  Wall.  62,  18:  531 

5387.  This  court  will,  upon  an  appeal 
from  a  decree  entered  in  exact  accordance 
with  the  mandate  of  this  court  upon  a  pre- 
vious appeal,  dismiss  the  case  witn  costs;  if 
the  decree  did  not  conform  to  the  mandate, 
the  case  will  be  remanded  with  directions 
for  the  correction  of  the  error.  The  same 
rule  applies  to  writs  of  error.  Stewart  v. 
Salamon,  97  U.  8.  361,  24:  1044 
United  States  v.  Atchison  T.  &  S.  F.  R.  Co. 

154  U.  8.  637,  14  Sup.  Ct.  Rep.  1185, 

24:  757 
Cited  in  Metcalf  v.  Watertown,  16  C.  C.  A.  89, 
84  U.  S.  App.  107.  68  Fed.  861. 

5388.  When  the  parties  below  proceeded 
upon  a  mutual  mistake  of  law  in  construing 
and  applying  a  statute,  the  practical  in- 
justice that  might  result  from  an  affirmance 
of  the  judgment  will  be  avoided  by  the  Su- 
preme Court  by  reversing  it  at  the  cost  of 
the  plaintiff  in  error  and  sending  the  cause 
back  to  the  circuit  court,  with  directions  to 
proceed  therein  according  to  law.  Murdock 
V.  Ward,  178  U.  S.  139,  20  Sup.  Ct.  Rep. 
775,  44:  1009 
Cited  In  Greene  v.  United  Shoe  Machinery  Co. 

60  C.  C.  A.  94.  124  Fed.  962— Mosaberg  v. 
Nutter.  60  C.  C.  A.  09.  124  Fed.  967. 

5389.  Where  error  exists  in  the  proceed- 
ings of  the  circuit  court  which  will  justify 
a  reversal  of  its  judgment,  this  court  may 
send  back  the  cause,  with  such  instructions 
as  the  justice  of  the  case  may  require.  Bin- 
ney  ▼.  Chesapeake  &  O.  Canal  Co.  8  Pet. 
214,  8:  921 

5390.  In  an  action  to  redeem  mortgaged 
premises,  where  the  property  has  passed 
into   the   hands   of   subsequent   purchasers. 


and  the  record  does  not  enable  the  Supreme 
Court  to  determine  upon  their  rights,  the 
case  will  be  remanded  to  the  circuit  court 
for  its  adjudication.  Russell  v.  Southard, 
12  How.  139,  13:  927 

Cited  in  Richmond  ft  W.  P.  Terminal  R.  ft  W. 
Co.  V.  Tliouron,  134  U.  8.  47.  33  L.  ed.  872, 
10  Sup.  Ct.  Rep.  517 — Chicago,  St  P.  IL  ft 
O.  R.  Co.  V.  Roberts.  141  U.  8.  695.  35  L. 
ed.  906,  12  Sup.  Ct.  Rep.  123 — Postal  Teleg. 
Cable  Co.  V.  United  States  (PosUl  Teleg. 
Cable  Co.  v.  Alabama)  155  U.  8.  488.  39  L. 
ed.  233,  15  Sap.  Ct.  Rep.  192— Neel  ▼.  Penn- 
sylvania  Co.  157  U.  S.  154.  30  L.  ed.  654. 
15  Sup.  Ct.  Rep.  589 — ^Robinson  v.  Caldwell. 
165  U.  8.  360,  41  L.  ed.  745.  17  Sup.  Ct. 
Rep.  843— Tod  v.  Cleveland  ft  M.  Valley  K. 
Co.  12  C.  C.  A.  625.  22  U.  8.  App.  707.  65 
Fed.  149 — Bane  v.  Keefer.  66  Fed.  612 — 
Indiana  ex  rel.  Muncie  v.  Lake  Brie  ft  W. 
R.  Co.  86  Fed.  2 — ^Re  Stutsman  County.  88 
Fed.  841 — ^Ryder  v.  Pateman,  93  Fed.  23 — 
McKown  V.  Kansas  ft  T.  Coal  Co.  105  Fed. 
658 — Virginia-Carolina  Chemical  Co.  v.  Sun- 
dry Ins  Cos.  108  Fed.  454 — Dougherty  v. 
Yazoo  ft  M.  Valley  R.  Co.  58  C.  C.  A.  657. 
122  Fed.  211 — ^Weldon  v.  Fritslen,  128  Fed. 
611 — Boatmen's  Bank  v.  Fritslen.  68  C.  O. 
A.  299,  135  Fed.  661 — Palmer  v.  Inman.  122 
Oa.  230.  50  S.  B.  86 — Pennsylvania  Co.  ▼. 
Leeman,  160  Ind.  19.  66  N.  E.  48— Whllt  r. 
Chester  Traction  Co.  7  Ps.  Dlst.  R.  694.  7 
Del.  Co.  Rep.  195. 

5391.  Where  it  appears  to  the  United 
States  Supreme  Court  that  the  case  is  one 
which  is  not  removable,  and  of  which  the 
circuit  court  should  not  have  taken  juris- 
diction, it  is  the  duty  of  that  court  to  re- 
verse any  judgment  given  below  and  remand 
the  cause,  with  costs  against  the  party  who 
wrongfully  invoked  the  jurisdiction  of  the 
circuit  court.  Graves  v.  Corbin,  132  U.  S. 
571,  10  Sup.  Ct.  Rep.  196,  33:  462 
Tennessee  v.  Union  ft  Planters'   Bank.  132 

U.  S.  454,  14  Sup.  Ct  Rep.  654.     38:  511 

Hanrick  v.  Hanrick,  153  U.  S.  192,  14  Sup. 

Ct.  Rep.  835,  38:  685 

5392.  Power  of  appellate  court  to  remand 
the  cause  to  the  court  below  to  correct  a 
mistake  in  the  sentence  imposed  by  that 
court,  recognized.  Reynolds  v.  United  States, 
98  U.  S.  145,  .  25:  244 
Cited  In  Murphy  v.  Massachusetts,*  177   TT.  S. 

157,  44  L.  ed.  718,  20  Sup.  Ct.  Rep.  639— 
Woodruflr  V.  United  States.  58  Fed.  768 — 
United  States  v.  Harman.  68  Fed.  473 — 
United  SUtes  v.  Woodruff.  68  Fed.  538— 
Re  Graves,  117  Fed.  709 — Territory  r. 
Guthrie.  2  Idaho,  404,  17  Pac.  39 — ^Territory 
V.  Guthrie,  2  Idaho,  439,  17  Pac.  39 — Com. 
V.  Murphy,  174  Mass.  374,  48  L.R.A.  396. 
75  Am.  St.  Rep.  353.  54  N.  E.  860— People 
V.  Reffgel,  8  Utah,  25,  28  Pac  985. 


5393.  The  Supreme  Court,  on  reversing  a 
decree  of  the  district  court  and  remanding 
the  cause,  may  direct  restitution  to  be  made 
to  the  appellants  of  whatever  sum  of  money 
they  have  been  compelled  to  pay  under  tiie 
decree.  Morris  v.  United  States.  7  Wall. 
578,  19: 281 
Cited  in  Ex  parte  Morris.  9  Wall.  606.  19  L. 

ed.  799 — State  ez  rel.  Bnderlln  State  Bank 
V.  Rose.  4  N.  D.  337,  26  L.R.A.  604,  58  N. 
W.  514. 

5394.  An  erroneous  decision  of  the  circiiit 
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court  affirming  the  validity  of  an  order  of 
the  Interstate  Commerce  Commission  made 
under  a  misconception  of  the  extent  of  its 
powers  should  be  reversed  by  the  circuit 
court  of  appeals,  and  the  order  set  aside, 
and  the  cause  remanded  to  the  Commission 
in  order  that  the  latter,  if  it  sees  fit,  may 
proceed  therein  according  to  law;  and  the 
circuit  court  of  appeals  should  not  under- 
take of  its  own  motion  to  find  and  pass  up- 
on the  questions  of  fact  involved  which  were 
not  considered  by  the  Commission.  Texas  &. 
P.  R.  Co.  V.  Interstate  Commerce  Commis- 
sion,  162  U.  S.  197,  16  Sup.  Ct  Rep.  666, 

40:940 
Cfited  in  Detroit,  O.  H.  ft  M.  R.  Co.  v.  Inter- 
state Commerce  Commission  21  C.  C.  A.  141, 
43  U.  S.  App.  308,  74  Fed.  841— Farmers* 
Lioan  &  T.  Co.  v.  Northern  P.  R.  Co.  83  Fed. 
291. 

5395.  Judgment  was  reversed  on  stipula- 
tion of  parties,  costs  were  paid  by  the  plain- 
tiff in.  error,  and  the  cause  remanded,  with 
inatruction  to  proceed  under  the  stipulation. 
Union  Mut  L.  Ins.  Co.  v.  Waters,  124  U.  S. 
369,  8  Sup.  Ct  Rep.  r'  \  31:  474 

5396.  Case  remandea  to  the  circuit  court 
to  apportion  loss.  Rogers  ▼.  The  St.  Charles, 
19  How.  108,  15:  563 
died  in  The  Sapphire  (The  Sapphire  v.  Napo- 
leon III.)  18  WaL.  55,  21  L.  ed.  816. 

5397.  In  the  decree  reversing  and  remand- 
ing this  case  it  was  provided  that  the  court 
below  might,  in  its  discretion,  treat  the  in- 
tervening petitions  filed,  by  the  administra- 
tors of  seamen  killed  by  tne  collision  as  in- 
dependent libels,  and  issue  process  thereon 
against  the  steamer,  her  owners  or  charter- 
ers. The  Oregon,  158  U.  S.  186,  15  Sup.  Ct. 
Rep.  804,  39:  943 
Cited  In  The  Oregon,  73  Fed.  848 — The  Oregon, 

89    Fed.  521 — ^The  Robert  Dollar,   116  Fed. 
225. 

5398-9.  The  Supreme  Court  will  not  al- 
low a  new  claim  tor  a  share  of  prize  to  be 
interposed  there  for  the  first  time,  but  will 
remand  the  cause  to  the  circuit  court,  where 
it  may  be  presented.  The  Societe,  9  Cranch, 
209,  3 :  707 

The  Harrison,  1  Wheat.  298,  4:  95 

5400.  A  decree  remanding  a  cause  to  the 
circuit  court  for  further  proceedings,  and  to 
be  opened  there  for  further  allegations  and 
proofs,  may  contain  leave  to  persons  who 
claim  as  heirs  under  the  will  in  suit,  but 
whose  claims  have  not  been  adjudicated  up- 
on because  presented  too  late,  to  present  and 

¥n>ve  their  claims.     Harrison  v.  Nixon,   9 
et.  483,  9:  201 

died  In  Packer  v.  Nixon,  10  Pet.  410,  0  L.  ed. 
474 — ^Ex  parte  Cutting,  94  U.  S.  21,  24  L. 
ed.  51 — Gregory  v.  Pike,  15  C.  C.  A.  41,  21 
U.  8.  App:  658,  67  Fed.  846. 

IMrectIng  remand  to  state  conrt. 

See  also  supra,  4976-5391. 

5401.  In  a  case  removed  from  a  state 
eourt,  where  the  record  does  not  show  facts 
to  aothorize  the  removal,  the  judgment  will 
be  reversed  by  the  Supreme  Court  of  the 
United  States  on  the  ground  that  the  circuit 


court  had  no  jurisdiction,  and  the  case  re- 
manded to  that  court,  with  directions  to 
send  it  back  to  the  state  court.  Stevens  v. 
Nichols,  130  U.  S.  230,  9  Sup.  Ct.  Rep.  518, 

32:  914 
Cited  in  La  Conflance  Compagnle  Anonyme 
D' Assurance  v.  Hall,  187  U.  8.  62,  84  L.  ed. 
578,  11  Snp.  Ct  Rep.  5— Colburn  v.  Hill,  41 
C.  C.  A.  474,  101  Fed.  507— Dalton  v.  Ger- 
mania  Ins.  Co.  118  Fed.  037 — Lawson  ▼. 
Richmond  ft  D.  R.  Co.  112  N.  C.  897,  17  8 
E.  169. 

5402.  When  a  suit  which  has  been  re- 
moved from  a  state  court  is  brought  to  this 
court  by  appeal  or  writ  of  error  and  it  does 
not  appear  on  the  record  that  the  citizen- 
ship of  the  parties  was  such  as  to  give  the 
circuit  court  jurisdiction  upon  the  removal, 
the  judgment  or  decree  of  the  circuit  court 
will  be  reversed  without  inquiry  into  the 
merits,  and  the  cause  sent  back  with  instruc- 
tions to  remand  it  to  the  state  court  from 
which  it  was  improperly  removed.  Mans- 
field, C.  &  L.  M.  R.  Co.  ▼.  Swan,  111  U.  S. 
379,  4  Sup.  Ct.  Rep.  510,  28:  462 

Hancock  v.  Holbrook,  112  U.  S.  229,  5  Sup. 
Ct.  Rep.  115,  28:  714 

Thayer  v.  Life  Asso.  of  America,  112  U.  S. 
717,  5  Sup.  Ct.  Rep.  355,  28:  864 

Cited  In  Continental  L.  Ins.  Co.  v.  Rhoads,  119 
U.  S.  289,  30  L.  ed.  380,  7  Sup.  Ct.  Rep.  198 
— Peper  v.  Fordyce,  119  U.  8.  471,  30  L.  ed. 
436,  7  Sup.  Ct.  Rep.  287-— Laldly  v.  Hunting- 
ton, 121  U.  S.  181,  30  L.  ed.  884,  7  Sup.  Ct. 
Rep.  853 — Blacklock  v.  Small,  127  U.  8.  105, 
32  L.  ed.  73,  8  Sop.  Ct.  Rep.  1096 — Stevens 
V.  Nichols,  180  U.  8.  231,  82  L.  ed.  915,  9 
Sup.  Ct.  Rep.  518 — Swan  Land  ft  Cattle  Co. 
V.  Prank,  148  U.  S.  611,  37  L.  ed.  580,' 13 
Sup.  Ct.  Rep.  691 — Merchants*  Cotton  Press 
ft  Storage  Co.  v.  Insurance  Co.  of  N.  A.  151 
U.  S.  382,  88  L.  ed.  208,  4  Inters.  Com.  Rep. 
505,  14  Sup.  Ct.  Rep.  367 — ^Martin  v.  Bal- 
timore ft  O.  R.  Co.  (Gerllng  v.  Baltimore  ft 
O.  R.  Co.)  151  U.  S.  690,  38  L.  ed.  318,  14 
Sup.  Ct.  Rep.  533 — Kinney  7.  Columbia  Sav. 
ft  L.  Asso.  191  U.  S.  83,  48  L.  ed.  106.  24 
Sup.  Ct.  Rep.  30 — Defiance  Water  Co.  v. 
Defiance,  191  U.  8.  104,  48  L.  ed.  144,  24 
Sup.  Ct.  Rep.  63 — Hancock  v.  Holbrook,  27 
Fed.  402 — Seddon  v.  Virginia,  T.  ft  C.  Steel 
ft  I.  Co.  1  L.R.A.  109,  36  Fed.  8 — South* 
western  Teleg.  ft  Teleph.  Co.  v.  Robinson,  1 
C.  C.  A.  92,  2  U.  S.  App.  148,  48  Fed.  76»— 
Bumham  V.  First  Nat.  Bank,  3  C.  C.  A.  488, 
10  U.  S.  App.  485,  53  Fed.  165 — ^Rust  v. 
Brittle  Silver  Co.  7  C.  C.  A.  390.  19  U.  8. 
App.  237,  58  Fed.  613 — Grand  Trunk  R.  Co. 
V.  Twltchell,  8  C.  C.  A.  238,  21  U.  S.  App. 
46,  59  Fed.  728 — Snead  v.  Sellers,  18  C.  C. 
A.  519,  30  U.  8.  App.  8,  66  Fed.  372— Mis- 
souri P.  R.  Co.  V.  Meeh,  30  L.R.A.  252,  16  C. 
C.  A.  512,  32  U.  S.  App.  691,  69  Fed.  755— 
Hunt  V.  Howes,  21  C.  C.  A.  857,  41  U.  S. 
App.  152,  74  Fed.  657 — Egerton  v.  Starlm, 
91  Fed.  933— Re  Plotke,  44  C.  C.  A.  286,  3 
N.  B.  N.  Rep.  125.  104  Fed.  967— Central 
Grain  ft  Stock  Exchange  v.  Board  of  Trade. 
60  C.  C.  A.  302,  125  Fed.  466— Kansas  Cit/ 
Southern  R.  Co.  v.  Prunty,  66  C.  C.  A.  166, 
133  Fed.  16 — Townsend  v.  Sykes,  38  La.  Ann. 
411 — Dunn  v.  Burlington,  C.  R.  ft  N.  R.  Co. 
35  Minn.  75,  27  N.  W.  44^— Funck  v.  Smith; 
46  N.  J.  L.  487 — Herndon  v.  Lancashire  Ins. 
Co.  (Herndon  v.  ^Etna  F.  Ins.  Co.)  107  N.  C. 
193,  10  L.R.A.  54,  12  8.  E.  240— Blackwell 
V.  Lynchburg  ft  D.  R.  Co.  107  N.  C.  219,  12 
8.  E.  133 — Lawson  v.  Richmond  ft  D.  R.  Co. 
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112  N.  C.  398,  17  S.  B.  169— Baird  t.  Rich- 
mond &  D.  R.  Co.  113  N.  C.  608,  18  S.  B. 
698 — Thompson  ▼.  Soutiiern  R.  Co.  130  N. 
C.  142,  41  S.  E.  9. 

Remanding    for     further    hearing    or 
proofs. 

See  also  supra,  5400;  infra,  5437,  5451. 

5403.  Where  the  circuit  court  awarded  a 
lien,  with  priority,  for  the  full  amount 
claimed,  and  the  evidence  sustained  the  lien 
for  only  a  part  of  such  amount,  and  the 
master's  report  did  not  state  the  amount  for 
which  a  lien  was  proper,  the  case  was  re- 
manded for  further  proofs.  Hassall  v.  Wil- 
cox, 130  U.  S.  493,  9  Sup.  Ct.  Rep.  590, 

32:  1001 

Cited  in  Central  Trust  Co.  v.  Bridges,  6  C.  C. 

A.   556,    16   U.    S.   App.    115.   57   Fed.   770— 

Gilchrist  T.  Helena  H.  8.  &  S.  R.  Co.  58  Fed. 

711. 

5404.  Where  the  doubtful  character  of  a 
claim  under  a  Mexican  grant,  and  entire 
want  of  any  merits  upon  the  testimony  ap- 
pear, the  decree  of  the  court  below  confirm- 
ing the  grant  will  be  reversed,  and  the  case 
remitted  for  further  evidence  and  examina- 
tion. United  States  v.  Galbraith,  22  How. 
89,  16:  321 
Cited  in  Romero  v.  United  States,  1  Wall.  745, 

17  L.  ed.  633 — Roland  v.  United  States,  7 
Wall.  747.  19  L.  ed.  185— Cleveland  Ins.  Co. 
V.  Globe  Ins.  Co.  98  U.  8.  375,  25  L.  ed.  204 
— ^United  States  v.  Rio  Grande  Dam  &  Irrlg. 
Co.  184  U.  8.  423,  46  L.  ed.  622,  22  Sup.  Ct. 
Rep.  428. 

5405.  Where  there  is  no  proof  or  finding 
as  to  the  citizenship  of  the  parties,  on  which 
the  jurisdiction  of  the  circuit  court  de- 
pended, the  judgment  must  be  reversed,  with 
costs,  for  want  of  jurisdiction  in  said  court, 
and  the  case  remanded  to  that  court,  which 
may  either  dismiss  the  action  for  want  of 
jurisdiction,  or  set  aside  the  verdict  and 
permit  the  plaintiff  to  offer  evidence  of  the 
citizenship  of  the  parties.  Roberts  v.  Lewis, 
144  U.  S.  653,  12  Sup.  Ct.  Rep.  781,  36:  579 
Cited  In  Roberts  ▼.  Lewis,   153   U.   8.  375.  .38 

L.  ed.  750,  14  Sup.  Ct.  Rep.  945 — St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Newcom.  6  C.  C.  A.  173, 
12  U.  8.  App.  503,  56  Fed.  053. 

5406.  A  decree  dismissing  a  suit  by  the 
United  States,  under  the  act  of  Congress 
of  September  19,  1890,  chap.  907  (26  Stat 
at  L.  426,  454,  §  10),  to  enjoin  the  creation 
of  an  obstruction  of  a  navigable  stream,  will 
be  reversed  in  the  exercise  of  the  power,  on 
an  appeal  in  equity,  to  render  such  a  decree 
as  under  all  the  circumstances  may  seem 
proper,  and  the  cause  will  be  remanded  for 
further  hearing,  where  material  evidence  is 
absent  from  the  record  because  of  the  action 
of  the  trial  court  in  not  giving  sufficient 
time  to  the  government  to  prepare  its  case 
for  the  inquiry  directed  on  a  prior  appeal  to 
be  made  on  the  question  whether  the  navi- 
gability of  the  stream  would  be  substantially 
diminished  by  the  creation  of  such  obstruc- 
tion. United  States  v.  Rio  Grande  Dam  & 
Irrig.  Co.  184  U.  8.  416,  22  Sup.  Ct.  Rep. 
428,  46:  619 
OUed  In  HiU  t.  Jenks,  185  U.  8.  170.  46  L. 


ed.  857,  22  Sup.  Ct  Rep.  598 — Moasbers  ▼• 
Nutter,  60  C.  C.  A.  99,  124  Fed.  967. 

Directing  aoooanllng  or  further  refer- 
ence. 

See  also  infra,  5478. 

5407.  Where  the  plaintiff  had  confessed  a 
judgment  at  law,  saving  his  right  to  relief 
in  equity,  upon  a  bond  given  upon  the  dis- 
solution of  a  partnership,  and  brought  a 
bill  to  enjoin  the  judgment,  on  the  ground 
that  the  bond  was  executed  under  a  mis- 
taken impression  of  its  contents,  until  the 
matter  in  dispute  could  be  heard  and  de- 
cided in  equity  and  the  accounts  between 
the  plaintiff  and  defendant  examined  and 
.settled,  and  for  general  relief,  the  bill  being 
dismissed  by  the  court, — the  decree  was  re- 
versed, and  the  cause  remanded  with  direc- 
tions to  take  an  account  between  the  two 
stores  which  had  been  conducted  by  the 
partnership,  and  an  account  of  the  profits 
by  one  of  them,  although  the  plaintiff  had 
not  applied  for  this  account  m  the  court 
below,  and  it  did  not  appear  to  be  the 
principal  object  of  his  bill.  Finley  ▼.  Lynn. 
6  Cranch,  238,  3:  211 
Cited  In  Dupont  de  Nemours  t.  Vance,  10  Ho  v. 

178,   16   L.  ed.   588— May  y.   Le  Claire,   11 
Wall.  227,  20  L.  ed.  52. 

5408.  The  especial  importance  of  a  full 
and  clear  finding  of  facts  by  the  trial  court 
on  an  issue  as  to  the  reasonableness  of  a 
schedule  of  maximum  rates  for  a  railroad 
company  makes  it  proper  for  the  court  on 
appeal,  when  there  is  no  finding  of  the  coAt 
of  doing  the  business,  to  remand  the  ca-^ 
with  instructions  to  refer  the  case  to  some 
competent  master  to  report  fully  the  factit, 
and  to  proceed  upon  such  report  as  equity 
shall  require,  in  order  that  the  benefit  of  the 
services  of  a  competent  master  and  an  ap- 
proval of  his  findings  by  the  trial  court  may 
De  had  in  the  determination  of  the  question. 
Chicago,  M.  &  St  P.  R.  Co.  v.  Tompkins.  176 
U.  S.  167,  20  Sup.  Ct  Rep.  336,  44:  417 
Cited  in  Cottlng  v.   Kaasas  City  8tock   Yards 

Co.  (Cottlng  T.  Godard)  183  U.  8.  85.  46  U 
ed.  99,  22  8np.  Ct.  Rep.  30 — Chesapeake  ft 
P.  Telepb.  Co.  v.  Manning,  186  U.  S.  250, 
46  L.  ed.  1149,  22  Sup.  Ct.  Rep.  881 — Mln 
neapolls  &  St.  L.  R.  Co.  v.  Minnesota.  186 
U.  S.  262,  46  L.  ed.  1155.  22  Sup.  Ct.  Rep. 
900 — Owensboro  v.  Owensboro  Waterworks 
Co.  191  U.  8.  372,  48  L.  ed.  225,  24  Sup.  CL 
Rep.  82 — ^Kansas  City  Southern  B.  Co.  t. 
Railroad  Comrs.  106  Fed.  857 — Haverhill 
Gaslight  Co.  V.  Barker,  109  Fed.  695 — Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Smith.  110  Fed. 
474 — Western  U.  Teleg.  Co.  v.  American  Bell 
Teleg.  Co.  60  C.  C.  A.  236.  125  Fed.  358 — 
Independent  Baking  Powder  Co.  v.  Boorman. 
137  Fed.  096 — ^Tlft  v.  Southern  R.  Co.  i:mJ 
Fed.  768 — Consolidated  Gas  Co.  ▼.  Mnycr. 
146  Fed.  159— State  ex  rel.  State  Railroad 
Comrs.  v.  Seaboard  Air  Line  R.  Co.  48  P'lo. 
145,  37  So.  314— State  ex  rel.  Railroad  &  W. 
Commission  v.  MlnDeapoUs  ft  St  L.  R.  Co. 
80  Minn.  204,  89  Am.  St  Rep.  514,  83  N.  W. 
60. 
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5.  Semainding  far  New  Trial. 

New  Trial  in  Lower  Court,  see  infra,  5558- 

5562. 
See  also  supra,  5279;  infra,  5459,  5480. 

5409.  A  venire  de  novo  will  not  issue,  upon 
reversal,  where  the  court  below  has  no  juris- 
diction.    Bingham  v.  Cabbot,  3  Dall.  19, 

1:  491 

Cited  in    Brown  y.  Noyes,  2  Woodb.  ft  M.  79, 

Fed.  Caa.  No.  2,023 — Stevenson  v.  Lawrence. 

1     Brewst.   (Pa.)    136 — Sterrett    t.    Bull,    1 

Binn.  2S0. 

5410.  A  venire  de  nove  is  never  "equiva- 
lent to  a  new  suit."  United  States  v.  Haw- 
tln*,  10  Pet.  125,  9:  369 

5411.  When  the  reversal  is  in  favor  of  the 
defendant  upon  a  bill  of  exceptions,  a  new 
trial  must  be  awarded  by  the  court  below. 
Hudson  v.  Guestier,  6  Cranch,  281,  3:  224 
Cited  in  United  States  v.  Sawyer,  1  Gall.'  103, 

Fed.  Cas.  No.  16,227. 

5412.  The  invalidity  of  a  remittitur  of  a 
portion  of  damages  which  were  clearly  ex- 
cessive w^ill  make  it  necessary  to  remand  for 
a  new  trial  on  reversing  a  judgment  ren- 
dered for  the  reduced  sum.  Southern  P.  Co. 
V.  Tomlinson,  163  U.  8.  369,  16  Sup.  Ct. 
Rep.  1171,  41:193 

541 S.  Where  an  error  in  the  amount  re- 
covered is  apparent  upon  the  record  and  it 
could  not  have  been  remedied  by  an  amend- 
ment of  the  pleading,  the  Supreme  Court 
will  of  its  own  motion  in  the  interests  of 
justice,  direct  that  it  be  corrected  and  if 
necessary  order  a  new  trial  or  further  pro- 
ceedings for  that  purpose.  Mills  v.  Scott, 
99   U.  S.  25,  25:  294 

5414.  Where  judgment  has  been  rendered 
upon  demurrer  to  evidence,  notwithstanding 
the  party  demurring  has  failed  to  admit  up- 
on the  record  the  facts  and  conclusions  to  be 
drawn  from  them,  judgment  will  be  reversed 
and  a  new  trial  awarded.  Fowle  v.  Alex- 
andria, 11  Wheat.  320,  6:  484 

5415.  An  agreement  of  the  parties,  en- 
tered on  the  transcript,  stating  the  amount 
of  damages  to  be  adjudged  to  one  of  the 
parties,  upon  several  alternatives  (the  ver- 
dict stating  no  alternative),  is  not  rej?arded 
by  this  court  as  a  part  of  the  record  brought 
up  by  the  writ  of  error ;  but  a  venire  de  novo 
will  be  awarded,  to  have  the  damages  as- 
sessed by  a  jury  at  the  court  below.  Lanusse 
v.  Barker,  3  Wheat.  101,  4:  343 

5416.  Where  there  is  no  stipulation  waiv- 
ijig  jury,  nor  any  finding  of  the  facts,  and 
no  question  upon  the  pleadings,  the  judg- 
ment below  should  generally  be  affirmed;  but 
where  the  parties  supposed  they  had  made 
ap  a  case,  according  to  the  practice  in  Louis- 
iana, that  would  entitle  them  to  a  re-ex- 
amination of  it  here,  the  cause  was  reversed 
for  a  mistrial  and  a  new  trial  ordered. 
Flanders  v.  Tweed,  9  Wall.  425,  19:  678 
DiMtimgnighed  In  Reed  v.  Gardner,  17  Wall.  411. 

21   L-  Pd.  665— Smith  v.  Weeks.  3  C.  C.  A. 
648.  6  U.  8.  App.  240,  53  Fed.  762. 


Cited  in  Kearney  v.  Case,  12  Wall.  282,  20  L. 
ed.  396 — ^Tweed's  Case  (Flanders  v.  Tweed) 
16  Wall.  514,  21  L.  ed.  392— Mercantile  Mut. 
Ins.  Co.  V.  Folsom,  18  Wall.  252,  21  L.  ed. 
834 — Springfield  F.  ft  M.  Ins.  Co.  v.  Sea,  21 
Wall.  160,  22  L.  ed.  512— Edwards  v.  Elliott, 
21  Wall.  552,  22  L.  ed.  490 — Ryan  v.  Carter. 
9n  U.  S.  81,  23  L.  ed.  808 — Bond  v.  Dustln, 
112  U.  S.  607,  28  L.  ed.  836,  5  Sup.  Ct.  Rep. 
?96 — British  Queen  Min.  Co.  v.  Baker  Silver 
Min.  Go.  180  U.  S.  223,  35  L.  ed.  147,  11  Sup. 
Ct.  Rep.  523 — Rogers  v.  United  States,  141  U. 
8.  556,  35  L.  ed.  856,  12  Sup.  Ct.  Rep.  91 — 
Lehmen  v.  Dickson,  148  U.  S.  74,  37  L.  ed.  374. 
13  Sup.  Ct.  Rep.  481 — St.  Louis  v.  Western  U. 
Teleg.  Co.  148  U.  S.  104,  27  L.  ed.  885,  13 
Sup.  Ct.  Rep.  485— Blair  v.  Allen,  3  Dill. 
108,  Fed.  Cas.  No.  1,483 — Tbomas  v.  Amer- 
ican Freehold  Land  &  Mortg.  Co.  12  L.R.A. 
689,  47  Fed.  559 — Rush  v.  Newman,  7  C.  C. 
A.  138,  12  U.  S.  App.  035,  58  Fed.  160— 
Belt  V.  United  States,  4  App.  D.  C.  31 — 
People  V.  Albany  &  S.  R.  Co.  57  N.  Y.  176 — 
Stepp  V.  National  Life  &  Maturity  Asso.  37 
S.  C.  436,  16  S.  E.  134. 

5417.  The  rule  that  an  appellate  court 
when  setting  aside  the  judgment  of  the 
court  below  may  restrict  the  subsequent 
trial  to  such  issues  as  were  not  passed  upon 
by  the  jury  at  the  first  trial  does  not. apply 
when  the  issues  triable  by  jury  were  not  sub- 
mitted to  the  jury  in  the  mode  required  by 
law.  Hodges  v.  Easton,  106  U.  S.  408,  1 
Sup.  Ct.  Rep.  307,  27:  169 

5418.  In  reversing  and  remanding  a  cause, 
the  court  has  used  the  form:  I^et  judg- 
ment "be  reversed  and  the  cause  remanded 
for  a  new  trial."  Pollard  v.  Dwight,  4 
Cranch,  421,  2:  666 
Cited  in  Garland  v.  Davis,  4  How.  154,  11  L. 

ed.  918 — Germania  F.  Ins.  Co.  v.  Francis,  11 
Wall.  215,  20  L.  ed.  78 — Dennlstoun  v.  Dra- 
per, 5  Blatchf.  339,  Fed.  Cas.  No.  3,804 — 
Ward  V.  Arredondo.  1  Paine,  416,  Fed.  Cas. 
No.  17,148. 

Effect  of  insufficiency  of  finding  or  ver- 
dict. 

Directions  as  to  Judgment  Where  Find- 
ing Sufficient,  see  infra,  5465-5470. 

5419.  A  venire  de  novo  was  awarded  on  re- 
versal for  failure  of  a  special  verdict  to 
show  the  facts  essential  to  a  judgment.  Liv- 
ingston V.  Maryland  Ins.  Co.  6  Cranch,  274, 

3:  222 
Cited  In  Prentice  v.  Zane,  8  How.  487,  12  L 
ed.   1168 — United   States  v.   Sawyer,   1  Gall. 
103,  Fed.  Cas.  No.  16,227. 

5420.  The  judgment  of  the  lower  court 
will  be  reversed  and  the  cause  remanded  to 
that  court,  with  directions  to  award  a  venire 
facias  de  novo,  where  the  verdict  is  too  im- 
perfect to  enable  the  court  to  decide  on  the 
case.     Harden  v.  Fisher,   1   Wheat.   300, 

4:96 

5421.  Where  the  special  findings  of  fact 
are  too  imperfect  to  enable  the  court  to  di- 
rect judgment  for  either  party,  the  judg- 
ment will  be  reversed  and  the  cause  re- 
manded for  a  new  trial.  Saltonstall  v.  Birt- 
well,  150  U.  S.  417,  14  Sup.  Ct.  Rep.  169, 

37:  1128 

5422.  Where  in  a  special  verdict  the  es- 
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sential  facts  are  not  distinctly  found  by  the  | 
jury,  although  there  is  suflficient  evidence  to 
establish  them,  the  appellate  court  will  re- 
mand the  cause  for  a  venire  de  novo.  Ward 
V.  Cochran,  150  U.  S.  597,  14  Sup.  Ct.  Rep. 
230,  37:  1195 

5423.  Where,  in  a  special  verdict,  the  es- 
sential facts  are  not  distinctly  found  by 
the  jury,  although  there  is  sufficient  evi- 
dence to  establish  them,  this  court  will  not 
render  a  judgment  upon  such  imperfect 
special  verdict,  but  ivill  remand  the  cause  to 
the  court  below,  with  directions  to  award  a 
venire  facias  de  novo,  Barnes  v.  Williams, 
11  Wheat.  415,  6:  508 
Cited  in  Garland  v.  Davis,  4  How.  154,  11  L. 

ed.  917 — Prentice  v.  Zane.  8  How.  484,  12  L 
ed.  1166 — 8uydam  v.  Williamson,  20  How. 
441,  15  L.  ed.  983— Smith  v.  Sac  County,  11 
Wall.  162.  20  L.  ed.  100— Stickney  v.  Wilt, 
23  Wall.  163,  23  L.  ed.  54,  11  Nat.  Bankr. 
Reg.  106 — Baltimore  ft  P.  R.  Co.  v.  Sixth 
Presby.  Church,  91  U.  8.  131,  23  L.  ed.  262 
— Stewart  v.  Salamon,  97  U.  S.  364,  24  L. 
ed.  1045 — Cleveland  Ins.  Co.  v.  Globe  Ins. 
Co.  98  U.  S.  375,  25  L.  ed.  204 — ^Lee  v.  Camp- 
bell, 4  Port.  (Ala.)  203— Day  v.  Webb,  28 
Coan.  145 — ^Thompson  v.  People,  23  Wend. 
600 — Wallingford  v.  Dnnlap,  14  Pa.  33. 

5424.  A  venire  de  novo  will  be  awarded 
where,  on  a  special  verdict,  the  jury  fails  to 
find  essential  facts  as  to  which  there  is  suf- 
ficient evidence  in  the  record.  Chesapeake 
Ins.  Co.  V.  Stark,  6  Cranch,  268,  3:  220 
Cited  in  Prentice  v.  Zane,  8  How.  484,  12  L. 

ed.  1166 — Saltonstall  v.  Birtwell,  150  TJ.  8. 
419,  37  L.  ed.  1129,  14  Sup.  Ct.  Rep.  169— 
Ward  V.  Cochran,  150  U.  S.  608,  37  L.  ed. 
1198,  14  Sup.  Ct.  Rep.  230 — United  States 
V.  Sawyer,  1  Gall.  103,  Fed.  Cas.  No.  16,227 
—Holt  V.  Van  Bps,  1  Dak.  221,  46  N.  W. 
689. 

5425.  The  circuit  court  having,  on  a  trial 
before  it  without  a  jury,  made  a  finding  of 
facts  which  did  not  cover  the  issue  as  to 
damages,  and  given  a  judgment  for  the  de- 
fendant, this  court,  on  reversing  that  judg- 
ment, will  remand  the  case  for  a  new  trial, 
being  unable  to  render  a  judgment  for  the 
plaintiff  for  any  specific  amount  of  damages. 
Exchange  Nat.  Bank  v.  Third  Nat  Bank, 
112  U.  S.  276,  5  Sup.  Ct.  Rep.  141,  28:  722 
Tradesman's  Nat.  Bank  v.  Third  Nat  Bank, 

112  U.  S.  293,  5  Sup.  Ct  Rep.  149, 

28:728 

5426.  It  is  only  when  the  special  verdict 
is  ambiguous  or  imperfect,  or  when  it  finds 
only  the  evidence  of  facts,  and  not  the  facts 
themselves,  or  finds  but  a  part  of  the  facts 
in  issue,  and  is  silent  as  to  others,  that  this 
court  can  regard  the  finding  as  a  mistrial, 
and  order  a  venire  de  novo.  Suydam  v.  Wil- 
liamson, 20  How.  427,  15:  978 
Graham  v.  Bayne,  18  How.  60,  15:  265 
Cited  in  Guild  v.  Frontin,  18  How.  135,  15  L. 

ed.  290 — Saydam  v.  Williamson,  20  How. 
441,  15  L.  ed.  983— Stickney  v.  Wilt,  23 
Wall.  163,  23  L.  ed.  54,  11  Nat.  Bankr.  Reg. 
106 — Baltimore  &  P.  R.  Co.  v.  Sixth  Presby, 
Church.  91  U.  S.  131,  23  L.  ed.  262 — Stewart 
V.  Salamon.  97  U.  S.  364,  24  L.  ed.  1045 — 
Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.  98  U. 
S.  374,  26  L.  ed.  204 — Davis  v.  Schwartx, 
.      IRR  U.  a  eS7,  89  U  ed«  293,  16  Bap.  Ct.  Rep. 


237 — Clement  v.  Phoenix  Ins.  Co.  7  Blatchf. 
67,  Fed.  Cas.  No.  2,882 — Hoffman  v.  StWei, 
7  Blatchf.  67,  Fed.  Cas.  No.  6.578— Walters 
V.  Western  &  A.  B.  Co.  69  Fed.  710— United 
States  Trust  Co.  v.  Mercantile  Tnist  Co  31 
C.  C.  A.  440,  59  U.  S.  App.  330,  88  Fed.  153 
— Powers  V.  United  States,  56  C.  C.  A.  132, 
119  Fed.  566— Holt  v.  Van  Eps,  1  Dak.  212, 
46  N.  W.  689. 

c.  To   Permit  Amendments  or  iSupple- 

mental  Bill, 

Amendments    in    Lower    Court,    see    infra, 

5551-5556. 
See  also  supra,  5413. 


5427.  Upon  reversal  for  error  in  rendering 
judgment  m  favor  of  defendant  on  demurrer 
the  cause  should  be  remanded  for  further 
proceedings,  with  liberty  to  the  parties  to 
amend  their  pleadings,  where  they  are  de- 
fective.    Mollan  V.  Torrance,  9  Wheat  537, 

6:154 

Cited  in  Garland  v.  Davis,  4  How.  154,  11  L 

ed.  918 — Scott  v.  Sandford,  19  How.  566.  15 

L.    ed.    767 — Donaldson    v.    Hazen,    Hempst 

425,  Fed.  Cas.  No.  8,984. 

5428.  The  decree  in  a  case  which  was  not 
properly  prepared  in  the  circuit  court  for 
a  hearing  will  be  reversed,  and  the  cauise 
remanded,  with  liberty  to  the  plaintiff  to 
amend  his  bill.     Estho  ▼.  Lear,  7  Pet.  130, 

8:  632 
Cited  in  United  States  v.  Rio  Grande  Dam  k 
Irrig.  Co.  184  U.  S.  423,  46  L.  ed.  622.  22 
Sup.  Ct.  Rep.  428 — Ward  v.  Joslln.  44  C.  C. 
A.  463,  106  Fed.  281— Barber  v.  Coit,  55  C. 
C.  A.  146,  118  Fed.  272— Mosuberg  ▼.  Nut- 
ter, 60  C.  C.  A.  99.  124  Fed.  967— Hsj-b  r. 
Hsll,  4  Port  (Ala.)  389,  30  Am.  Dec.  530. 

5429.  When  it  appears  that  the  complaint 
or  declaration  can  be  made  good  by  amend- 
ment, the  appellate  court  has  power  to  re- 
mand with  leave  to  amend.  Goodman  v. 
Niblack,  102  U.  S.  556,  26:229 
Cited  in  McCoie  v.  Loehr,  79   Ind.  434 — ^Mon- 

tlcello  v.  Kennard,  7  Ind.  App.  137,  84  N.  B. 
454 — Davis  &  R.  Bldg.  St  MfR.  Co.  v.  Booth. 
10  Ind.  App.  368,  37  N.  B.  818. 

5430.  On  remanding  a  cause  upon  reverssl 
for  error  in  overruling  a  demurrer,  the  Fed- 
eral Supreme  Court  will  not  direct  the  court 
below  to  allow  an  amendment,  but  will  leave 
that  question  to  the  discretion  of  the  latter 
court.    Sheehy  v.  Mandeville,  6  Cranch,  253. 

3:215 
Cited  in  State  v.  Raiford,  13  N.  C.  (2  Dev.  I..) 
215 — Fowler  v.  Colton,  Burnett    (Wls.>   182 
— Fowler  v.  Colton,  1  Plnney  (Wis.)  837. 

5431.  Where  several  suits  were  brought 
against  individuals  who  had  associated  to 
form  a  bank,  and  decrees  pronounced  in  all 
the  causes,  although  a  bill  was  filed  in  only 
one,  the  decrees  were  reversed  where  no  bills 
were  filed,  and  the  cases  remanded  to  allow 
bills  to  be  filed.  Mandeville  v.  Burt,  8  Pet 
256,  8:  936 
Cited  in  May  v.  I^Clalre,  11  Wall.  227.  20  L. 

ed.  62. 

5432.  The  allowance  of  repleader  in  courts 
of  error  has  gone  into  disuse  in  modem 
times,  and  the  practice  in  common-law  cases 
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in  the  Supreme  Court  (although  otherwise  in 
acme  of  the  states)  has  usually  been  not  to 
direct  either  amendments  or  repleaders,  but 
to  reverse  the  judgment  and  remand  the 
case  to  ihe  court  below  for  further  proceed- 
ings. Garland  v.  Davis,  4  How.  131,  11:  907 
Cii&t  In  New  Jersey  Steam  Nav.  Co.  v.  Mer< 
chants'  Bank,  6  How.  434,  12  L.  ed.  504. 

5433.  Where  the  whole  basis  and  founda- 
tion of  a  suit  has  disappeared  by  a  decree 
rendered  in  another  suit  after   the  appeal 

.  taken  to  the  Supreme  Court  of  the  United 
States,  that  court  will  remand  the  cause  to 
the  circuit  court,  with  instructions  to  allow 
the  appellant,  defendant  below,  to  file  a 
supplemental  bill  in  the  nature  of  a  bill  of 
review,  or  a  bill  to  suspend  or  avoid  the 
operation  of  the  decree,  upon  the  new  matter 
arising  from  the  reversal  of  the  decree  in 
the  other  case.  Ballard  v.  Searls,  130  U. 
S.  5C,  9  Sup.  Ct.  Rep.  418,  32:  846 

Cited  in  Butler  v.  Eaton,  141  U.  S.  243,  35  L. 
•d.  714,  71  Sup.  Ct.  Rep.  985 — Scott  v.  Arm- 
strong. 146  U.  S.  513,  36  L.  ed.  1064.  13 
Sup.  Ct.  Rep.  148 — Grape  Creek  Coal  Co.  v. 
Farmers*  Loan  &  T.  Co.  25  C.  C.  A.  377,  53 
U.  8.  App.  99,  80  Fed.  201 — Ward  v.  Joslin, 
44  C.  C.  A.  463,  105  Fed.  231. 

5434.  When  the  facts  of  the  case  show 
that  plaintiff  has  an  equitable  title  to  relief, 
the  appellate  court,  while  it  may  be  unable 
to  afford  such  relief  upon  the  case  made  by 
the  bill,  may  remand  the  case  to  the  court 
below  for  an  amendment  of  the  pleadings 
and  such  further  proceedings  as  may  be 
just.  Wiggins  FeriV  Co.  v.  Ohio  &  M.  R. 
Co.  142  U.  S.  396,  12  Sup.  Ct.  Rep.  188, 

35:  1055 
Cited  in  United  States  v.  Coe,  155  U.  S.  84, 
39  L.  ed.  78,  15  Sup.  Ct.  Rep.  16— Jones  v. 
Mcehan,  175  U.  S.  29,  44  L.  ed.  60,  20  Sup. 
Ct.  Hep.  1 — Re  Oamewell  Fire-Alarm  Teleg. 
Co.  20  C.  C.  A.  114,  33  U.  S.  App.  452,  73 
Fed.  911 — Union  Cent.  L.  Ins.  Co.  v.  Phillips, 
41  C.  C.  A.  272,  102  Fed.  2a->rackson  &  S. 
Co.  V.  Fay,  20  App.  D.  C.  116 — Schmidt  v. 
Louisville  C.  A  L.  R.  Co.  99  Ky.  156,  35  S. 
W.  185 — ^Trimble  v.  Wollman,  71  Mo.  App. 
487. 

5435.  Where  a  special  term  of  the  Su- 
preme Court  of  District  of  Columbia  erred 
in  making  a  decree  of  .sale  in  foreclosure  on 
report  of  an  auditor  without  a  trial  of  the 
issues  raised  by  the  pleadings,  it  was  proper 
for  the  general  term,  on  reversing  the  decree. 
Instead  of  dismissing  the  bill,  to  remand  the 
case  for  further  proceedings,  with  authority 
to  the  plaintiff  to  apply  to  the  special  term 
for  such  order  as  might  be  advised  in  re- 
spect to  amendment  of  pleadings.  Grant  v. 
Phsnix  Mut.  L.  Ins.  Co.  121  U.  S.  105,  7 
Sup.  Ct.  Rep.  841,  30:  905 

5436.  When  the  question  is  on  the  validity 
of  a  location,  and  neither  its  vagueness  nor 
its  certainty  is  distinctly  put  in  issue  by 
the  pleadings,  the  testimony  to  that  point 
win  he  disregarded  by  this  court;  but  if  the 
merits  appear  to  justify  it,  the  cau^e 
will  be  remanded  to  the  court  below,  with 
direction  to  permit  the  pleadings  to  be 
amended.       Crocket  ▼.  Lee,  7  Wheat.  522, 

5:  513 
(Hied  In  Wlfcglns  Ferry  Co.  v.  Ohio  ft  M.  R.  Co. 
U.  S.  Dig.— 46 


142  U.  S.  413,  85  L.  ed.  1062,  12  Sup.  Ct. 
Rep.  188 — UDion  Cont.  L.  Ins.  Co.  v.  Phil- 
lips. 41  C.  C.  A.  272,  102  Fed.  27— Ratlifl 
V.  Sommers,  55  W.  Va.  37,  46  S.  E.  712. 

5437.  Where  the  contracts,  from  the  man- 
ner in  which  they  are. set  out  in  the  bill  of 
complaint  and  replied  to  by  the  defendant, 
are  such  exhibits  as  ought  to  have  been  an- 
nexed by  the  complainant  to  his  bill  and 
proved  on  the  hearing,  or  the  nonproduction 
thereof  accounted  for,  and  secondary  evi- 
dence of  contents  given;  and  by  reason  of 
these  omissions  there  is  a  want  of  material 
whereon  the  Supreme  Court  may  found  any 
satisfactory  final  decree;  and  justice  re- 
quires that  the  cause  be  opened  for  further 
proceedings  in  the  court  l^elow,  for  the  in- 
troduction of  further  proof  in  other  matters, 
as  well  as  regarding  the  contracts, — the  de- 
cree below  will  be  reversed,  and  the  cau«e 
remanded  for  amendment  of  pleadings  and 
introduction  of  proof.  Levy  v.  Arredondo, 
12  Pet.  218,  9:  1062 
Cited  in  May  v.  LeCIaire,  11  Wall.  227,  20  L. 

ed.  52. 

5438.  A  case  cannot  be  remanded  by  an 
appellate  court  for  the  purpose  of  allowing 
the  complainant  to  amend  a  bill  in  order 
to  assert  a  new  and  distinct  ground  of  re- 
lief, if  the  defendants  are  deprived  by  such 
mandate  of  all  opportunity  to  interpose  any 
defense.  Warner  v.  Godfrey,  186  U.  S.  365, 
22  Sup.  Ct.  Rep.  852,  46:  1203 

5439.  Upon  reversal  of  a  judgment,  the 
case  will  not  be  remanded  so  that  the  statute 
of  limitations  may  be  pleaded,  where  the 
record  shows  that  defendant's  attorney  had 
notice  by  the  declaration  that  the  plain- 
tiff's claim  accrued  at  a  date  within  the 
statute.  Retzer  v.  Wood,  109  U.  S.  185,  3 
Sup.  Ct.  Rep.  164,  27:  900 
Cited  In  Theroux  v.  Northern  P.  R.  Co.  12  C. 

C.  A.  55,  27  U.  8.  App.  508,  64  Fed.  88— 
Whitman  v.  Citizens'  Bank,  49  C.  C.  A.  124. 
110  Fed.  505 — Downey  v.  Atchison,  T.  ft  S. 
F.  R.  Co.  60  Kan.  508,  57  Pac.  101. 

To  show  Jurisdiction. 

See  also  infra,  5490. 

5440..  When  the  pleadings  do  not  show 
that  the  payee  of  the  note  in  suit  was  not 
a  citizen  of  same  state  as  defendant,  the 
court  will  remand  the  proceedings  to  permit 
an  amendment,  conferring  jurisdiction.  Mor- 
gan V.  Gay,  19  Wall.  81,  22:  100 
Cited  In  Robertson  v.  Cease,  97  U.  S.  650,  24 

L.    ed.    1059 — Continental     L.    Ins.    Co.    v. 

Rhoads,  119  U.  S.  240,  30  L.  ed.  381,  7  Sup. 

Ct.  Rep.  103 — Kinney  v.  Columbia  Snv.  ft  L. 

Asso.   191   U.   8.   83,  48  L.  ed.  106,   24  Sup. 

Ct.    Rep.    30 — Brlgel    v.    Tug   River    Coal   ft 

Salt  Co.  73  Fed.  18 — Watson  v.  Bonflls,  5:i 

C.    C.   A.   539,    116   Fed.    161— Robertson    v. 

Cease,    36    Phila.    Leg.    Int.    476 — Chafee   v. 

Postal  Teleg.  Co.  35  S.  C.  881,  14  S.  E.  764. 

5441.  Instead  of  reversing  the  judgment 
of  the  circuit  court  with  directions  to  dis- 
miss the  petition,  where  it  does  not  affirm- 
atively appear  from  the  record  that  the 
citizenship  of  the  parties  was  such  as  to 
give  the  circuit  court  jurisdiction,  an  op- 
portunity will  be  afforded  for  an  amendment 
in  the  circuit  court  with  respect  to  the  citi- 
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zenship  at  the  oommencement  of  the  action 
if  it  was  then  such  as  to  authorize  the  court 
to  proceed  with  the  trial.  Robertson  v. 
Cease,  97  U.  S.  646,  24:  1057 

Cited  in  Johnson  v.  Christian,  125  U.  S.  644, 
36  L.  ed.  820,  8  Sup.  Ct.  Bep.  989 — Home 
V.  George  H.  Hammbnd  Co.  155  U.  S.  394, 
39  L.  ed.  197,  15  Sup.  Ct.  Rep.  167 — Stuart 
V.  Easton,  156  U.  S.  47,  39  L.  ed.  341,  15 
Sup.  Ct.  Rep.  268 — Kinney  v.  Columbia  Sav. 
&  L.  Asso.  191  U.  S.  83.  48  L.  ed.  106.  24 
Sup.  Ct.  Rep.  80 — Deford  t.  Mehaffy.  13  Fed. 
487 — Danahy  v.  National  Bank,  12  C.  C.  A. 
76,  24  U.  S.  App.  351.  64  Fed.  149— Brlgel 
V.  Tug  River  Coal  &  Salt  Co.  73  Fed.  18 — 
Hunt  Y.  Howes,  21  C.  C.  A.  358,  41  U.  S. 
App.  152,  74  Fed.  658 — Ron  dot  v.  Rogers 
Twp.  25  C.  C.  A.  146,  47  U.  S.  App.  290.  70 
Fed.  677— Less  v.  English,  29  C.  C.  A.  285, 
56  U.  S.  App.  16,  85  Fed.  481 — Watson  t. 
Bonflls,  53  C.  C.  A.  539,  116  Fed.  161— 
McCole  V.  Loehr,  79  Ind.  434 — Chafee  t. 
Postal  Telcg.  Co.  35  S.  C.  381,  14  S.  E.  764, 

5442.  The  remand  of  a  cause  to  the  circuit 
court  of  the  United  States  because  the  aver- 
ments do  not  sufficiently  show  jurisdiction 
based  on  citizenship  or  alienage  will  be 
made  with  leave  to  amend  in  that  particu- 
lar. Stuart  y.  Easton,  156  U.  S.  46,  15  Sup. 
Ct.  Rep.  268,  39:  341 
Cited  in  I^ss  v.  English.  29  C.  C.  A.  285,  56 

U.  S.  App.  16,  85  Fed.  481. 

As  to  parties. 

5443.  Where  an  appeal  cannot  be  enter- 
tained because  of  absence  of  necessary  par- 
ties, the  court  will  remand,  with  leave  to 
make  new  parties, — ^as  a  court  may,  instead 
of  dismissing  a  bill,  bring  it  to  hearing  with- 
out proper  parties,  and  give  leave  to  make 
new  parties.    Russell  v.  Clark,  7  C ranch,  69, 

3:271 
Cited  in  Baker  y.  Biddle,  Baldw.  416,  Fed.  Cas. 
No.  764 — Fisher  v.  Rutherford,  Baldw.  194, 
Fed.  Cas.  No.  4.823 — Pond  y.  Vermont  Val- 
ley R.  Co.  12  Blatchf.  291,  Fed.  Cas.  No. 
11,265 — Lncas  v.  Bank  of  Darien,  2  Stew. 
(Ala.)  326 — Alston  y.  Rowles,  13  Fla.  114 
— Southern  Exp.  Co.  y.  Van  Meter,  17  Fla. 
706,  35  Am.  Rep.  107 — Sloan  y.  Sloan,  21 
Fla.  598. 

5444.  Where  a  legatee  appeared  entitled 
to  relief,  but  had  brougat  nis  suit  against 
the  husband  of  a  residuary  devisee j  with- 
out making  the  devisee  herself  a  party,  this 
court  remand  the  case  to  tlie  court  below, 
for  the  purpose  of  having  tlie  devisee  also 
made  defendant.  Lewis  v.  Darling,  16  How. 
1,  14: 819 
Cited  In  May  v.  LeClaire,  11  Wall.  227,  20  L. 

ed.  52 — Hubbard  ▼.  Manhattan  Trust  Co.  80 
C.  C.  A.  526,  57  D.  S.  App.  730,  87  Fed.  67 
— Church  V.  Holcomb,  45  Mich.  39,  7  N.  W. 
167 — Ogden  v.  Thornton,  30  N.  J.  Bq.  573 — 
Perea  v.  DeGallegos,  5  N.  M.  110,  20  Pac. 
105 — Berry  v.  Hull,  6  N.  M.  656,  30  Pac. 
936 — Harripan  v.  Bacon,  67  VL  646 — Mc- 
Claln  v.  Batton,  50  W.  Va.  133,  40  S.  E. 
509. 

5445.  Where  a  bill,  upon  demurrer  for 
misjoinder  of  parties,  is  dismissed  generally, 
the  decree  will  be  reversed  and  the  case* re- 
manded, with  directions  to  allow  plaintiff  to 
amend.     House  v.  Mullen,  22  Wall.  42, 

22:838 
Cited  in  Kendlg  y.  Dean,  07  IT.  S.  426,  24  L. 


ed.  1068— Keith  v.  Clark.  97  U.  8.  456,  24 
L.  ed.  1072 — Goodman  y.  Niblack,  102  U.  8. 
563,  26  L.  ed.  232—420  Min.  Co.  y.  Bullion 
Min.  Co.  3  Sawy.  652,  Fed.  Cas.  No.  4.089 — 
Hubbard  y.  Manhattan  Trust  Co.  30  C.  C.  A. 
626,  67  U.  8.  App.  730,  87  Fed.  57 — Van 
Doren  y.  Pennsylvania  R.  Co.  35  C.  C.  A. 
293,  93  Fed.  272— Victor  Talking  Mach.  Co. 
y.  American  Oraphophone  Co.  118  Fod.  52 — 
Graham  v.  Oregon  R.  &  Nav.  Co.  134  F(>^d. 
693 — Indian  Land  &  Trust  Co.  v.  Shoenfelt, 
68  C.  C.  A.  199,  135  Fed.  487 — Crulkshank 
v.  Luttrell,  67  Ala.  325 — People  y.  Stephens, 
51  How.  Pr.  244. 

Admiralty  cases. 

5446.  Where  merit  clearly  appears  in  the 
record  in  an  admiralty  cause,  the  appeal 
will  not  be  dismissed,  but  the  case  will  be 
remanded  to  the  circuit  court,  with  direc- 
tions to  allow  an  amendment  of  an  insuffi- 
cient libel,  80  that  the  party  may  assert 
his  rights  in  a  new  allegation.  The  Adeline, 
9  Cranch,  244,  3:  719 
Diatinguiahed  In  United  States  v.  Weed,  5  Wall. 

71,  18  L.  ed.  534. 

5447.  Where  it  was  found  on  appeal  that 
the  libel  in  which  the  sentence  of  con- 
demnation was  founded  was  insufficient,  the 
sentence  was  reversed  and  the  cause  re- 
manded with  directions  to  admit  the  libel 
to  be  amended.  The  Caroline  t.  United 
States,  7  Cranch,  496,  3:  417 
Cited  in  The  Edward,  1  Wheat.  264,  4  Lu  ed. 

87~The  Sarah,  8  Wheat.  397  Note,  5  L».  ed. 
645  Note — Qarland  y.  Davis,  4  How.  154,  11 
L.  ed.  918 — The  Mabey  (The  R.  S.  Mabey  y. 
Atkins)  10  Wall.  420,  19  L.  ed.  963 — Stickney 
y.  Wilt.  23  Wall.  164,  23  L.  ed.  54,  11  Nat. 
Bankr.  Reg.  107 — Cleveland  Ins.  Co.  v.  Globe 
Ins.  Co.  98  U.  8.  376.  25  L.  ed.  204 — Wlp- 
Kins  Ferry  Co.  v.  Ohio  &  M.  R.  Co.  142  U. 
S.  415.  35  L.  ed.  1062,  12  Sup.  Ct  Rep.  1S8 
—Baker  v.  Biddle,  Baldw.  406,  Fed.  Cas.  No. 
764 — Richmond  v.  New  Bedford  Copper  Co. 
2  Low.  Dec.  317,  Fed.  Cas.  No.  11,800 — Van 
Doren  v.  Pennsylvania  R.  Co.  35  C.  C.  A. 
293,  93  Fed.  272 — Union  Cent.  L.  Ins.  Co. 
V.  Phillips,  41  C.  C.  A.  272,  102  Fed,  28 — 
Blerne  v.  The  Triumph,  2  Ala.  742. 

5448.  Where  the  eyidence  is  sufficient  to 
show  a  breach  of  the  law,  but  the  informa- 
tion is  not  sufficiently  certain  to  authorize 
a  decree,  the  Supreme  Court  will  remand 
the  cause  to  the  circuit  court,  with  direc- 
tions to  allow  the  information  to  be 
amended.     The  Edward,  1  Wheat.  261, 

4:86 
Cited   in   The   Meteor,   Fed.    Cas.   No.   9,498 — 
United  States  v.  396  Barrels  Distilled  epir- 
Its,  Fed.  Cas,  No.  16.503. 

5449.  Upon  reversing  a  decree  of  for- 
feiture because  of  a  defect  in  the  libel  and 
information,  the  cause  will  be  remanded  to 
the  lower  court,  with  directions  to  permit 
amendment,  where  there  is  reason  to  be- 
lieve that  the  offense  for  which  forfeiture 
has  been  claimed  has  been  committed.  The 
Mary  Ann,  8  Wheat.  380,  5:  641 
Cited  in  The  Martha,  Blatchf.  k  H.  166,  Fed. 

Cas.  No.  9,144 — ^The  Samuel  Marshall,  4V 
Fed.  757. 

5450.  If  an  amendment  by  the  addition 
of  a  new  count  to  a  libel  is  allowed  bv  this 
court,  the  cause  is  remanded  to  the  circuit 
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court  with  directions  to  permit  the  amend- 
ment to  be  made.  The  Marianna  Flora,  11 
Wlieat.  1,  6:  405 

5451.  There  can  be  no  substantial  amend- 
ment in  this  court;  but  if  the  pleadings  or 
evidence  are  defective,  and  the  case  appear 
to  have  merits,  the  court  will  reverse  the 
decree  and  remand  the  cause,  with  directions 
to  permit  amendments  and  further  proofs. 
The  R.  S.  Mabey  v.  Atkins  (The  Mabey)  10 
Wall.    419,  19:  963 

5452.  A  decree  of  condemnation  for  vio- 
lation of  the  nonintercourse  laws  will  be 
reversed,  with  leave  to  amend  the  informa- 
tion to  conform  to  the  proof,  if  that  is  suffi- 
cient to  justify  the  decree.  The  Edward,  1 
Wheat.    261,  4:86 

5453.  This  court  has  only  appellate  juris- 
diction in  prize  causes,  and  a  claim  cannot 
be  first  interposed  here;  but  where  the 
court  below  has  adjudicated  on  a  doubtful 
prize,  before  the  lapse  of  a  year  and  a  day 
after  the  proceedings  are  begun,  the  cause 
will  be  remanded  to  that  court  with  direc- 
tions to  allow  a  claim  to  be  filed  therein 
and  the  libel  to  be  amended.  The  Harrison, 
1  Wheat.  298,  4:  95 

5464.  Where  the  pleadings  in  a  prize  or 
other  admiralty  cause  are  too  informal  or 
defective  to  pronounce  a  final  decree  upon 
the  merits,  the  cause  will  be  remanded  to 
the  circuit  court  with  directions  to  permit 
the  pleadings  to  be  amended,  and  for  fur- 
ther proceedings.  The  Divina  Pastora,  4 
Wheat.  52,  4:  512 

Cited  In  Oariand  v.  Davis,  4  How.  164,  11  L. 
ed,  917 — New  Jersey  Steam  Nav.  Co.  v.  Mfer- 
cbants'  Bank,  6  How.  434,  12  L.  ed.  504 — 
The  Martha.  Blatchf.  &  H.  166,  Fed.  Cas. 
No-  9,144 — Greene  v.  United  Shoe  Machinery 
Co.  60  C.  C.  A.  94,  124  Fed.  962— Moss- 
berg  V.  Nutter,  60  C.  C.  A.  99,  124  Fed. 
967 — Graham  v.  Oregon  R.  &  Nav.  Co.  134 
Fed.  693 — ^Bierne  v.  The  Triumph,  2  Ala. 
743. 


d.  IHrections    as    to    Judgment    to    he 

Bntered, 

Conatruction  of  Order  of  Injunction  to  be 

Entered,  see  Injunction,  225. 
See  also  infra,  5583. 

5455.  The  court  ordered  judgment  en- 
tered, instead  of  awarding  a  new  trial. 
Canada  Southern  R.  Co.  v.  Gebhard,  109 
U.  8.  527,  3  Sup.  Ct  Rep.  363,  27:  1020 
Cited  tn  Ft  Scott  v.  Hickman,  112  U.  S.  166, 

*2&  L.  ed.  641,  5  Sup.  Ct.  Rep.  56. 

5456.  The  Supreme  Court  will  direct  the 
circuit  court  to  enter  judgment  for  the 
party  entitled  thereto.  Retzer  v.  Wood, 
109  U.  8.  185,  3  Sup.  Ct.  Rep.  164,  27:  900 
Cited  in  Ft.  Scott  v.  Hickman,  112  U.  S.  165, 

28  L.  ed.  641,  6  Sup.  Ct.  Rep.  56. 

5457.  The  Supreme  Court  in  reversing  a 
judgment  entered  on  findings  of  facts  by 
the  court,  with  jury  trial  waived,  will  direct  1 


the   judgment   to   be   entered.     Redfield   v. 
Parks,  132  U.  S.  239,  10  Sup.  Ct.  Rep.  83, 

33;  327 
Cited  in  Rathhone  v.  Kiowa  County,  27  C.  C. 
A.  484,  49  U.  S.  App.  577,  83  Fed.  132. 

5468.  A  case  may  be  remanded  with  di- 
rections that  the  judgment  be  arrested,  upon 
the  reversal  on  writ  of  error,  of  a  judgment 
rendered  on  default  upon  a  declaration 
setting  forth  no  cause  of  action, — under  U. 
S.  Rev.  Stat,  §  701,  providing  that  upon 
reversing  a  judgment  of  the  circuit  court 
the  Supreme  Courtmay  order  such  judgment 
for  either  party  as  the  justice  of  the  case 
requires.  Cragin  v.  Lovell,  109  U.  S.  194, 
3  Sup.  Ct.  Rep.  132,  27:  903 

Cited  in  Hopper  v.  Covington,  118  U.  S.  151, 
30  L.  ed.  193,  6  Sup.  Ct.  Rep.  1025 — Mans- 
field V.  Winter,  10  App.  D.  C.  556. 

5459.  For  error  in  instructions  as  to  the 
law,  a  verdict  in  accordance  therewith  must 
be  set  aside  for  a  new  trial.  Judgment 
cannot  be  ordered  on  a  former  verdict  under 
correct  instructions  which  the  general  term 
of  the  lower  court  had  set  aside  upon  a 
different  view  of  the  law.  Shepherd  v. 
Thompson,  122  U.  S.  231,  7  Sup.  Ct.  Rep. 
1229,  "^    30:1156 

5460.  The  Supreme  Court  cannot  give  the 
court  of  claims  any  directions  as  to  what 
finding  it  shall  make.  If  that  court  should 
refuse  to  find  a  material  fact,  the  remedy 
would  be  a  request  to  find,  and  an  exception 
to  a  refusal.  United  States  v.  Child  (Unit- 
ed States  V.  Adams)  9  Wall.  661,      19:  808 

5461.  A  mandate  from  the  Supreme  Court 
of  the  United  States,  which  directs  the  en- 
try of  a  decree  in  conformity  with  its  opin- 
ion dividing  the  damages  caused  in  a  col-  . 
lision  between  vessels  held  in  fault,  but 
leaving  undisturbed  a  judgment  obtained  by 
the  owners  of  the  cargo  against  one  of  such 
vessels  for  the  full  amount  of  their  dam- 
ages, does  not  require  that  such  decree  pro- 
vide for  the  recoupment  by  the  latter  vessel 
of  one  half  of  the  damages  to  such  cargo 
from  the  moiety  of  damages  awarded  to  the 
other  vessel.  Union  S.  B.  Co.  v.  Erie  &  W. 
Transp.  Co.  (The  Conemaugh)  189  U.  S. 
363,  23  Sup.  Ct.  Rep.  504,  47:  854 
Cited  in  Erie  R.  Co.  v.  Brie  ft  W.  Transp.  Co 

204   U.   S.    224,   51   L.   ed.   453,   27    Sup.   Ct! 

Rep.    246 — The  Conemaugh,  135  Fed.   241 

Erie  &  W.  Transp.  Co.  v.  Erie  R.  Co.  73  C 
C.  A.  199,  142  Fed.  13. 

Entry  of  proper  Judgment. 

See  also  supra,  5208;  infra,  5479. 

5462.  In  a  proper  case  the  judgment  of 
the  circuit  court  may  be  reversed  with  in- 
structions to  enter  judgment  in  favor  of  the 
other  party.  Ottawa  v.  Carey,  108  U.  S 
110,  2  Sup.  Ct.  Rep.  361,  27:  669 
Cited  in  Ft.  Scott  v.  Hickman,  112  U.  S.  165 

28  L  ed.  641,  5  Sup.  Ct.  Rep.  56. 

5463.  When  the  necessary  facts  appear  in 
the  record  upon  which  to  base  a  judgment 
the  Supreme  Court  has  power  to  direct  the 
judgment    to   be    rendered   by    the    inferior 
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court.     United  States  t.  Fossat,   20   How. 
413,  15:  944 

Cited  In  United  States  y.  Berreyesa,  23  How. 
500,  16  L.  ed.  474. 

5464.  The  United  States  Supreme  Court 
may  order  judgment  entered  according  to 
the  findings  of  fact  of  the  lower  court,  when 
the  judgment  entered  by  it  was  not  in  har- 
mony therewith.  Cleveland  Rolling  Mill  Co. 
V.  Rhodes,  121  U.  S.  255,  7  Sup.  Ct  Rep. 
882,  30:  920 

Cited  In  Stanley  y.  Schwalby,  162  U.  S.  282, 
40  L,  ed.  969,  16  Sup.  Ct.  Rep.  764 — Rath- 
bone  y.  Kiowa  County,  27  C.  C.  A.  484,  49 
U.  S.  App.  577,  83  Fed.  132 — ^Alden  v.  Hart, 
161  Mass.  580,  37  N.  E.  742. 

5455.  On  reversal  of  a  judgment  of  the 
circuit  court,  where  all  the  facts  are  found 
by  special  finding  which  covers  all  the  is- 
sues, the  case  may  be  remanded,  with  direc- 
tions  to  enter  judgment,   instead  of  for  a 
new  trial.     Allen  v.  St.  Louis  Nat.  Bank, 
120  U.  S.  20,  7  Sup.  Ct.  Rep.  460,    30:  573 
Cited  In  Saltonstnll  v.  Birtwell,  150  U.  S.  420, 
37  L.  ed.  1129,   14  Sup.  Ct.  Rep.   169 — See- 
berger  v.  Schweyer,  153  tJ.  S.  614,  38  L.  ed. 
841,  14  Sup.  Ct.  Rep.  881 — Rathbone  v.  Ki- 
owa County,  27  C.  C.  A.  484,  49  U.  S.  App. 
577,  83  Fed.  13:2  -Churchill  y.  Buck,  42  C. 
C.  A.  154,  102  Fl^.  44. 

5466.  When  the  special  findings  cover  all 
the  issues  raised  by  the  pleadings  the  Su- 
preme Court  will,  upon  reversal,  direct  en- 
try of  proper  judgment  without  awarding 
new  trial.  People's  Bank  v.  Manufacturers' 
Nat.  Bank,  101  U.  S.  181,  25:  907 
Wright  V.   Blakeslee,   101  U.   S.   174, 

25:  1048 

Cited  in  Ft.  Scott  v.  Hickman,  112  U.  S.  165, 

28  L.  ed.  641,  5  Sup.  Ct.  Rep.  56 — Green  v. 

Grlgg,  98  App.  Diy.  449,  90  N.  Y.  Supp.  565. 

5467.  When  special  findings  were  made 
and  the  judgment  is  erroneous,  the  Supreme 
Court  has  power  to  reverse  and  remand  the 
cause  with  directions  to  enter  judgment 
upon  the  findings  in  favor  of  appellant 
without  awarding  a  new  trial.  First  Nat. 
Bank  of  Hartford  F.  Ins.  Co.  95  U.  S.  673, 

24:  563 
Cited  in  Ft.  Scott  v.  Hickman,  112  U.  S.  165, 
28  L.  ed.  641,  5  Sup.  Ct.  Rep.  56. 

5468.  When  the  special  findings  cover  all 
the  issues  raised  by  the  pleadings,  the  Su- 
preme Court  has  power,  under  §  701  of  the 
Revised  Statutes,  to  direct  such  judgment 
to  be  entered  as  the  findings  require,  instead 
of  awarding  a  new  trial.  Wamock  t.  Davis, 
104  U.  S.  775,  26:  924 
Cited  in  Ft.  Scott  v.  Hickman.  112  U.  8.  165, 

28  L.  ed.  641,  6  Sup.  Ct.  Rep.  56. 

5469.  The  Supreme  Court  may,  under  U. 
S.  R.  S.  §  701,  direct  such  judgment  to  be 
entered  by  the  circuit  court  as  the  special 
finding  requires  instead  of  awarding  a  new 
trial  where  a  circuit  court  of  the  United 
States,  on  the  trial  of  an  action  at  law  by  it 
without  a  jury,  makes  a  special  finding  of 
facts  on  all  the  issues,  and  gives  an  er- 
roneous judgment  thereon,  which  is  reversed. 


Ft.  Scott  V.  Hickman,  112  U.  S.  150,  5  Sup. 
Ct.  Rep.  56,  28:  636 

Cited  in  Bates  County  v.  Winters,  112  U.  & 
326,  28  L.  ed.  745,  5  Sup.  Ct.  Rep.  157— 
Allen  y.  St  Loots  Nat  Bank,  120  U.  S.  40, 
30  L.  ed.  578,  7  Sup.  Ct.  Rep.  460— Cleve- 
land Rolling  Mill  Co.  v.  Rhodes,  121  U.  8. 
263,  80  L.  ed.  923,  7  Sup.  Ct  Rep.  882— 
Saltonstall  v.  Birtwell,  150  U.  S.  420,  37  L. 
ed.  1129,  14  Sup.  Ct  Rep.  169 — Pailman*! 
Palace  Car  Co.  y.  Metropolitan  Street  R.  Ca 
157  U.  S.  112,  39  L.  ed.  639,  16  Sup.  Ct  Rep. 
503— Stanley  v.  Schwalby.  162  U.  S.  282,  40 
L.  ed.  969,  16  Sup.  Ct  Rep.  754 — Meyer  t. 
Richards,  163  U.  S.  415,  41  L.  ed.  210. 16  Sap. 
Ct  Rep.  1148 — Reed  v.  Stapp,  3  CCA.  247. 
9  U.  S.  App.  84,  52  Fed.  644 — ^Kentucky  Lifo 
ft  Acci.  Ins.  Co.  y.  Hamilton,  11  C  C  A.  45. 
22  U.  S.  App.  386,  63  Fed.  96 — Pacific  Postal 
Teleg.  Cable  Co.  v.  Fleischner,  14  C.  C. 
A.  177,  29  U.  S.  App.  227,  66  Fed.  910— 
Metcalf  y.  Watertown,  16  C  C  A.  41,  34  U. 
S.  App.  107,  68  Fed.  863 — Rathbone  v.  Ki- 
owa County,  27  C  C  A.  484,  40  U.  S.  App. 
577,  83  Fed.  132— Churchill  v.  Buck,  42  C 
C  A.  154,  102  Fed.  44 — ^Anglo-American 
Land,  Mortg.  &  Agency  Co.  v.  Lombard,  68 
C.  C  A.  102,  132  Fed.  734 — State  ex  rel  San- 
chez v.  Call,  36  Fla.  812,  18  So.  771— 
Maupln  v.  Scottish  Union  ft  Nat.  Ins.  Co.  53 
W.  Va.  668,  45  S.  B.  1003. 

5470.  The  Supreme  Court  will  direct  the 
entry  of  a  judgment  for  defendant  in  the 
court  helow,  instead  of  ordering  a  new  trial, 
upon  the  reversal  of  a  judgment  for  plaintiff 
upon  a  special  finding  of  facts  in  the  cir- 
cuit court  which  is  made  equivalent  to  the 
special  verdict  of  a  jury,  the  trial  heing 
without  error.  Ft.  Soott  v.  Hickman,  112 
U.  S.  150,  5  Sup.  Ct  Rep.  56,  28:  636 

5471.  When  a  circuit  court,  on  the  trial 
of  an  action  at  law  without  a  jury,  makes  a 
special  finding  of  facts  on  all  the  issues 
raised  by  the  pleadings,  and  giree  an  er- 
roneous judgment  thereon  the  Supreme 
Court,  on  reversal,  should  direct  such  judg- 
ment to  be  entered  by  the  circuit  court  as 
the  special  finding  requires.  Lincoln  v. 
French,  105  U.  S.  614,  26:  1189 
Cited  In  Ft.  Scott  v.  Hickman,  112  U.  8.  165, 

28  L.  ed.  641,  5  Sup.  Ct.  Rep.  66. 

5472^  On  reversing  the  judgment  of  the 
highest  court  of  a  state,  the  Supreme  Court 
of  the  United  States  haa  power  to  direct  the 
state  court  to  enter  a  judsment  and  finally 
dispose  of  the  case,  instead  of  remanding  it 
generally  for  further  proceedings  not  inoon* 
sistent  with  the  opinion  of  the  Federal 
court.  Stanley  v.  Schwalby,  162  U.  S.  255, 
16  Sup.  Ct.  Rep.  754,  40:  960 

Cited  in  San   Francisco  Nat  Bank  ▼.  Dodge. 

197  U.   S.   114,  40  L.  ed.  688,  26  Sop.  Ct 

Rep.  384. 

5473.  Entry  of  the  proper  judgment  below 
will  be  directed  on  reversing  a  decision  in  a 
case  heard  upon  a  stipulation  waiving  a 
jury,  and  upon  an  agreea  statement  of  facts. 
Meyer  v.  Richards,  163  U.  &  385,  16  Sup. 
Ct  Rep.  1148,  41:199 

5474.  Decree  reversed  on  stipulation  with- 
out costs  and  the  cause  remanded,  with  an 
instruction  to  enter  a  decree  in  plaintiffs 
favor,  as  agreed  by  the  parties  to  the  appeal, 
but   without   prejudice    to    the    rights    of 
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other  parties  to  the  auit.     Bond  v.  Daven- 
port, 123  U.  8.  619,  8  Sup.  Ct  Rep.  306, 

31 :  279 

5475.  When  the  decision  sustaining  a  gen- 
eral demurrer  to  the  whole  answer  is  erro- 
neous because  the  answer  contains  at  least 
one  good  defense  and  because  allegations  of 
fact  admitted  by  the  demurrer  would  pre- 
clude a  recovery*  by  the  plaintiff,  judgment 
may  be  directed  to  be  entered  in  favor  of 
defendant,  unless  the  appellate  court  grants 
plaintiff  permission  to  withdraw  the  de- 
murrer upon  such  terms  as  the  lower  court 
may  impose.  Dallas  County  v.  MacKenzie, 
94  U.  S.  660,  24:  182 
Cited  in  United  States  v.  Leverich,  9  Fed.  482. 

5476.  On  reversal  of  a  judgment  awarded 
to  the  plaintiff,  as  erroneous,  the  court  be- 
low may  be  directed  to  enter  judgment  in 
favor  of  defendant  for  the  amount  of  a 
counterclaim  which  was  established  to  be 
due  and  deducted  from  the  original  judg- 
ment. Chicago,  M.  &  St.  P.  R.  Co.  v.  Hoyt, 
149  U.  S.  1,  13  Sup.  Ct.  Rep.  779,    37:  625 

5477.  A  judgment  of  a  circuit  court  of 
the  United  States  sustaining  a  demurrer  to 
a  declaration  in  an  action  which  must  be 
treated  as  one  of  tort,  and  not  in  assump- 
sit, in  order  to  involve  a  sufficient  amount 
to  give  that  court  jurisdiction,  will,  on  the 
iieath  of  defendant  after  the  cause  has 
niached  the  appellate  court,  be  reversed  and 
the  cause  remanded  to  the  circuit  court, 
with  instructions  to  set  aside  its  judgment 
and  enter  one  abating  the  action  by  reason 
of  defendant's  death.  Bank  of  Iron  Gate  v. 
Brady,  184  U.  S.  665,  22  Sup.  Ct  Rep.  529, 

46:  739 

5478.  Judgment  amended  by  instructing 
tlie  court  below  to  amend  its  decree  by  de- 
scribing lands  confirmed,  and  by  declaring 
that,  if  any  of  the  lands  have  been  sold  by 
the  United  States,  appellees  may  enter  like 
quantities  of  public  lands,  and  by  directing 
reference  to  ascertain  what  sales  have  been 
made.  United  States  v.  De  Morant,  124  U. 
S.  647,  8  Sup.  Ct  Rep.  675,  81 :  565 

5479.  On  reversal  of  a  conviction  upon 
a  general  verdict  of  guilty  on  two  counts, 
when  the  only  errors  relate  to  one  count, 
the  canee  should  be  remanded  for  judgment 
on  the  other  count  and  for  such  proceedings 
as  to  the  former  as  may  be  in  conformity 
with  law.  Ballew  v.  United  States,  160  U. 
a  187,  16  Sup.  Ct  Rep.  263,  40:  388 
Oi$td   in    United    States   v.   Eaton,    169   U.    B. 

862,  42  L.  ed.  776,  18  Sup.  Ct.  Rep.  374— 
Seivester  v.  United  States,  170  U.  S.  267, 
42  L.  ed.  1031,  18  Snp.  Ct.  Rep.  580 — Carter 
V.  McClanghry,  183  U.  8.  385.  46  L.  ed.  247, 
22  Sup.  Ct.  Rep.  181 — United  States  v.  Tubba, 
94  Fed.  360 — Whltworth  v.  United  States, 
52  C.  C  A.  217,  114  Fed.  30.")— Routt  v. 
State.  61  Ark.  598,  .34  S.  W.  202 — Vance  V. 
State,  70  Ark.  286,  68  S.  W.  37 — Ilechter  v. 
State,  94  Md.  442,  56  L.R.A.  460,  50  Atl. 
1041— Bindemagle  v.  State,  61  N.  J.  L.  269, 
41  Atl.  109. 

5480.  Where  a  judgment  is  reversed  for 
failure  to  grant  a  nonsuit  as  to  one  of  the 
defendants,  the  case  may  be  remanded  with 


diFections  to  permit  the  plaintiffs  to  elect 
to  become  nonsuit  as  to  that  defendant  and 
take  judgment  on  the  verdict  against  the 
others,  or  if  they  do  not  so  elect,  to  set  aside 
the  verdict  and  order  a  new  trial.  Pennsyl- 
vania R.  Co.  V.  Jones,  155  U.  S.  333,  15  Sup. 
Ct.  Rep.  136,  39:  176 

Cited  in  Washington  Gaslight  Co.  v.  Lansden, 

172  U.   S.   656,  43  L.   ed.  652,   19   Sup.   Ct. 

Rep.  296. 

Dismissal  generally. 

Appellate    Court    Rendering   Judgment 
of  Dismissal,  see  supra,  5261-5270. 

5481.  The   case   was   remanded   with   in- 
structions to  dismiss  the  original  bill  and' 
to  take  such  further  proceedings  in  the  cross 
bill    as    may    be    appropriate.     Holgate    v. 
Eaton,  116  U.  S.  33,  6  Sup.  Ct.  Rep.  224, 

29:  538 
Cited  In  Bowker  v.  United  States,  186  U.  S. 
141,  46  L.  ed.  1093,  22  Sup.  Ct.  Rep.  802^ 
United  States  v.  California  &  O.  Land  Co. 
192  U.  S.  360,  48  L.  ed.  480,  24  Sup.  Ct. 
Rep.  266 — Markell  v.  Kasson,  31  Fed.  105 — 
The  Eliza  Lines,  61  Fed.  S22 — Blythe  v. 
Hinckley,  84  Fed.  236 — San  Diego  Flume  Co. 
V.  Souther.  82  C.  C.  A.  552,  61  U.  S.  App. 
134,  90  Fed.  167— Small  v.  Peters,  104  Fed. 
403 — Heinze  v.  Butte  &  B.  Consol.  Min.  Co. 
61  C.  C.  A.  68,  126  Fed.  6 — Washington  Nat. 
Bldg.  Loan  &  Invest.  Asso.  v.  Saunders,  24 
Wash.  328,  04  Fac.  646. 

5482.  An  order  dismissing  an  appeal 
from  an  injunction  against  enforcing  an  un- 
constitutional statute  because  that  has  been 
repealed,  where  the  injunction  is  in  fact 
too  broad  because  it  restrains  actions  at 
law  to  test  rights  claimed  to  have  accrued 
under  the  act  before  it  was  repealed,  may 
be  vacated  and  the  decree  reversed  and  the 
cause  remanded,  with  directions  to  dismiss 
the  bill.  Board  of  Flour  Inspectors  v. 
Glover,  161  U.  8.  101,  16  Sup.  Ct.  Rep,  492. 

40:  632 
Cited  in  Dinsmore  v.   Southern   Exp.  Co.   18o 
U.  S.  120,  46  L.  ed.  118,  22  Sup.  Ct.  Rep. 
46. 

5483.  A  final  decree  dismissing  a  bill  for 
an  injunction  may  be  directed  by  a  circuit 
court  of  appeals  in  reversing  a  decree  for  a 
temporary  injunction,  where  the  bill  is  de- 
void of  equity  upon  its  face,  and  no  sup- 
plementary evidence  can  be  offered  which 
will  change  the  residt.  Castner  v.  Coffman, 
178   U.   S.   168,   20   Sup.   a.   Rep.   842, 

44:  1021 

Cited  In  Harrlman  v.  Northern   Securities  Co. 

197  U.   S.   287,  49  L.  ed.  760,   25   Sup.   Ct. 

Rep.  493 — Dewey  Hotel  Co.  v.  United  States 

Electric  Lighting  Co.  17  App.  D.  C.  368. 

5484.  On  appeal  from  an  order  granting  a 
temporary  injunction,  the  court  may  prop- 
erly order  the  dismissal  of  the  bill  before 
the  filing  of  an  answer  or  the  taking  of 
proofs,  where  the  bill  is  obviously  devoid  of 
equity  upon  its  face,  and  its  invalidity  can- 
not be  cured  by  amendment.  Mast,  F.  &  Co. 
V.  Stover  Mfg.  Co.  177  U.  S.  485,  20  Sup. 
a.  Rep.  708,  44:856 
Cited    In    Brill    v.    Teckham    Motor    Truck    & 

Wheel  Co.   189  U.  S.  60.  47   L.  ed.   708.  23 
Sup.    Ct.    Rep.    562— Seller    v.    Fuller    &    J. 
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Mfg.  Co.  42  C.  C.  A.  888,  102  Fed.  345— 
Snow  V.  Sargont,  100  Fed.  231 — Allegheny 
Oil  Co.  V.  Snyder,  45  C.  C.  A.  611,  100  Fed. 
770 — Brill  v.  Peckham  Motor  Truck  &  Wheel 
Co.  47  C.  C.  A.  319,  108  Fed.  271— Dla- 
mond  Match  Co.  v.  Union  Match  Co.  129  Fed. 
603. 

Dismissal  for  lack  of  Jurisdiction. 

See  also  supra,  5192;  infra,  5491,  5492. 

5485.  A  decree  dismissing  a  bill  on  the 
merits  was  reversed  on  the  ground  of  want 
of  jurisdiction  of  the  circuit  court,  and  re- 
manded with*  directions  to  dismiss  on  the 
ground  of  such  want  of  jurisdiction.  Black- 
.lock  V.  Small,  127  U.  S.  96,  8  Sup.  Ct.  Rep. 

1096,  32:  70 

Cited  In  Metcalf  v.  Watertown,  128  U.  S.  587, 
32  Iv.  ed.  543,  9  Sup.  Ct.  Rep.  173 — Mor- 
ris ▼.  Gilmer,  129  U.  S.  326,  32  L.  ed.  694, 
9  Sup.  Ct.  Uep.  289 — Alexander  y.  Mortgage 
Co.  47  Fed.  134. 

5486.  Where  the  circuit  court  dismissed  a 
case  on  the  merits,  instead  of  for  want  of 
jurisdiction,  as  it  should  have  done,  the 
case  will  be  remanded,  with  directions  to 
dismiss  the  suit  for  want  of  jurisdiction. 
Hlacklock  v.  Small,  127  U.  S.  96,  8  Sup.  Ct. 
Rep.  1096,  32:70 
Whittemore   v.   Amoskeag  Nat.   Bank,   134 

U.  S.  527,  10  Sup.  Ct.  Rep.  592,    33:  1002 

5487.  Where  the  court  below  has  no  ju- 
risdiction of  the  case  in  any  form  of  pro- 
ceeding, this  court  will,  if  judgment  is  for 
the  defendant  or  respondent,  direct  the 
cause  to  be  dismissed;  if  for  the  plaintiff 
or  petitioner,  it  will  reverse  the  judgment 
or  decree,  and  remand  the  cause,  with  di- 
rections to  dismiss  the  suit.  Stickney  v. 
Wilt,  23  Wall.  150,  23:  50 

5488.  When  this  court  has  decided  against 
the  jurisdiftion  of  the  circuit  court  on  a 
pica  in  abatement,  it  has  still  the  right  to 
examine  any  question  presented  by  excep- 
tion, and  may  reverse  tne  judgment  for  er- 
rors committed,  and  remand  the  case  to  the 
circuit  court  for  it  to  dismiss  for  want  of 
jurisdiction.  Scott  v.  Sandford,  19  How. 
393,  15: 691 

5489.  Case  remanded  with  directions  to 
dismiss  for  lack  of  jurisdiction,  it  appear- 
ing upon  examination  of  the  record,  that 
the  requisite  jurisdictional  amount  was  not 
involved.  Walter  v.  Northeastern  R.  Co. 
147   U.   S.   370,   13   Sup.   a.   Rep.   348, 

37:  206 
Cited  In  Cates  t.  Allen,   149  U.  S.  465,  37  L. 
ed.  810,  13  Sup.  Ct.  Rep.  977. 

5490.  In  reversing  a  case  brought  against 
several  defendants  in  the  circuit  court  of 
the  United  States,  because  it  does  not  ap- 
pear on  the  record  that  the  amount  involved 
was  sufficient  to  give  jurisdiction  of  any 
of  the  defendants,  the  Supreme  Court  will 
not  direct  its  dismissal,  as  perhaps  by 
amendment  the  suit  mipfht  be  retained  as 
to  some  of  the  defendants.  Northern  P.  R. 
Co.  v.  Walker,  148  U.  S.  391,  13  Sup.  Ct. 
Rep.  650,  37:494 
Cited    in    Mattlngly    v.    Northwestern    Virginia 

B.  Co.  168  U.  S.  57,  39  L.  ed.  895,  15  Sup. 


Ct.  Hep.  725 — Fishback  v.  Western  U.  Teleg. 
Co.  161  U.  S.  101,  40  L.  ed.  631,  16  Sap.  Ct 
Rep.  493 — Citizens'  Bank  ▼.  Cannon,  164 
U.  S.  322,  41  L.  ed.  452,  17  Sup.  Ct.  Rep. 
89 — Llnehan  Railway  Transfer  Co.  v.  Pender- 
gress,  16  C.  C.  A.  685,  36  U.  S.  App.  48.  70 
Fed.  2 — Hutchinson  v.  Beckham,  55  C.  C.  A. 
337,  118  Fed.  403— McDaniel  y.  Traylor,  123 
Fed.  339. 

Dismissal  withont  preJoAioe. 

5491.  Where  the  circuit  court  dismissed 
a  suit  generally  for  lack  of  jurisdiction,  its 
decree  will  be  reversed  and  case  remanded 
with  direction  to  dismiss  for  want  of  ju- 
risdiction and  without  prejudice.  Plant 
Invest.  Co.  v.  Jacksonville,  T.  A.  K.  W.  R. 
Co.  152  U.  S.  71,  14  Sup.  Ct.  Rep.  483, 

Cited  in  New  Orleans  v.  Benjamin,  153  V.  8. 
433,  38  L.  ed.  772,   14  Sup.  Ct.  Rep.  9()5^ 
Cochran  ▼.  Chllds,  49  C.  C.  A.  422,  111  Fed 
435. 

5492.  A  decree  in  the  circuit  court  of  tho 
United  States  dismissing  a  bill  on  the 
merits  will  be  reversed  by  the  Suprrnic 
Court  if  the  circuit  court  had  not  juris- 
diction and  a  decree  of  dismissal  without 
prejudice  directed.  Barney  v.  Baltimore.  6 
Wall.  280,  18:825 
Cited  in  Durant  v.  Essex  Co.  7  Wall.  110,  19  L. 

ed.  150 — Keith  v.  Clark,  97  TJ.  S.  456,  24  L. 
ed.  1072— Goodman  v.  NIblack.  102  U.  S 
563,  26  L.  ed.  232 — Rogers  v.  Durant.  106  U. 
S.  646.  27  L.  ed.  303.  1  Sup.  Ct.  Rep.  623— 
Mansfield,  C.  &  L.  M.  R.  Co.  v.  Swan,  111 
U.  S.  385,  28  L.  ed.  465,  4  Sup.  Ct.  Bep.  510 
— Lacassagne  ▼.  Chapuls,  144  U.  S.  126,  30 
L.  ed.  371,  12  Sup.  Ct.  Rep.  659— lUton 
Waterworks  Co.  v.  Raton,  174  U.  S.  364. 
43  L.  ed.  1007,  19  Sup.  Ct.  Rep.  719— Weth- 
erby  v.  Stinson,  10  C.  C.  A.  246.  18  U.  S. 
App.  714,  62  Fed.  177— Bodkin  v.  Arnold, 
45  W.  Va.  96,  30  S.  E.  164 — Freer  ▼.  Dirla, 
52  W.  Va.  14,  59  L.R.A.  563,  94  Am.  St  Bep. 
895,  43  S.  E.  164. 

5493.  When  a  decree  on  ita  face  appears 
to  have  been  dismissed  on  the  merits,  and 
the  court  has  not  considered  the  merits,  it 
will  be  reversed  on  appeal,  and  the  case 
will  be  remanded,  with  directions  to  the 
lower  court  to  enter  a  decree  dismissing  the 
bill  without  prejudice  to  the  plaintiff  to 
bring  any  proper  suit.  Miles  v.  Caldwell. 
2  Wall.  35,  17:755 
Cited  in  Bodkin  v.  Arnold,  45  W.  Ta.  96,  SO 

S.  £.   154. 

Dismissal  of  appeal.  * 

5494.  Where  the  circuit  court  had  no  ju- 
risdiction of  an  appeal  from  the  district 
court,  but  assumed  to  render  a  decree  in 
the  case,  this  court  can  only  reverse  such 
decree,  and  remit  the  case  to  the  circuit 
court  for  that  court  to  dismiss  the  appeal. 
Mordecai  v.  Lindsay,  19  How.  199,    15:  624 

Montcromery  v.  Anderson,  21  How.  386. 

"^         ^  16:160 

Cited  in  Cleveland  Ins.   Co.  v.  Globe  Ins.  Co. 

98    U.    S.    375,    25    L.    ed.    204— Stickney  t. 

Wilt,    23    Wall.    163.   23   L.   ed.   54.   11   Nat. 

*  Bankr.  Reg.  106. 
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9.  Tm  %sihfU  Court. 

See  also  infra,  6524. 

5495.  When  thie  court  has  once  acquired 
jurisdiction,  it  nay  tend  its  process,  in  the 
enforcement  of  its  judgment,  to  the  appel- 
late court  of  the  state,  or  to  the  inferior 
court  whose  judgment  is  reversed.  Wil- 
liams V.  BruflFy,  102  U.  S.  248,  26:  135 
Cited  in   Goodrich  ▼.  Wilson,   135   Mass.   33 — 

Sceligson  v.  Texas  Transp.  Co.  70  Tex.  201, 
7  S.   W.  708. 

5496.  Upon  reversing  a  judgment  of  the 
highest  court  of  a  state,  and  affirming  that 
of  a  lower  court,  the  mandate  will  issue  to 
the  lower  court.  Gierke  v.  Harwood,  3  Dall. 
342,  1 :  628 

5497.  When  a  case  is  brought  to  the  Su- 
preme Court  from  the  circuit  court  of  ap- 
peals, the  mandate  of  the  supreme  court 
goes  to  the  circuit  court,  though  the  court 
of  appeals  may  have  sent  its  own  mandate 
down  before  the  case  was  brought  to  the 
supreme  court.  Louisville  &  N.  R.  Co.  v. 
Behlmer,  169  U.  S.  644,  18  Sup.  Ct.  Rep. 
502,  42: 889 
Ciie4   In   KIrwan    v.    Murphy,    170   U.    S.    209, 

42  L.  ed.  1011,  18  Sup.  Ct.  Rep.  592. 

5498.  The  circuit  court  of  the  United 
States  for  the  northern  district  of  West 
Virginia  is  the  court  to  which  a  cause  ap- 
pealed from  the  circuit  court  for  the  dis- 
trict of  West  Virginia,  which,  if  it  had  been 
pending  in  that  court  on  January  22,  1901, 
would  have  been  transferred  to  the  southern 
judicial  district  of  West  Virginia,  created 
by  an  act  of  Congress  of  that  date  (31  Stat, 
at  L.  736,  chap.  105),  will  be  remanded  by 
the  Supreme  Court  of  the  United  States  in 
order  that  the  further  proceedings  ordered 
by  its  mandate  may  be  had  before  the  judge 
who  rendered  the  original  decree,  in  vi^w  of 
a  provision  of  the  8th  section  of  the  act, 
that  motions  and  causes  submitted,  in 
which  evidence  has  been  taken,  shall  be 
proceeded  with  and  disposed  of  in  the  north - 
em  judicial  district.  Hatfield  v.  King,  186 
U.  S.  178,  22  Sup.  Ct.  Rep.  871,       46:  1112 

j.  Mandate  Oenerally, 

Reviewability  of  Order  Refusing  to  Obey, 
see  supra,  I.  d,  2,  3. 

Directions  to  Lower  Court  in,  see  supra, 
IX.  i. 

Bill  of  Review  for  Errors  in  Decree  En- 
tered in  Pursuance  of  Mandate,  see 
Review,  17. 

See  also  supra,  1516;  infra,  5581. 

5499.  The  mandate  on  reversal  of  a  for- 
mer appeal  was  examined  and  construed  by 
the  circuit  court,  where  it  was  ambiguous, 
and  the  court  resorted  to  the  opinion  of 
the  Supreme  Court  to  aid  in  determining 
its  meaning.    West  v.  Brashear,  14  Pet.  51, 

10:  350 

Cited   in    Re    Sanford    Fork    &   Tool    Co.    100 

U.  S.  256,  40  L.  ed.  416,  16  Sup.  Ct.  Rep. 


291 — Ex  parte  Mansfield,  11  App.  D.  C. 
562. 

5500.  The  mandate  issued  by  the  Supreme 
Court  in  a  case  decided  by  the  court  is  to 
be  interpreted  according  to  the  suuject- mat- 
ter, and  not  in  a  manner  to  cause  injustice. 
Story  v.  Livingston,  13  Pet.  359,  10:  200 
Cited  In  Wayne  County  v.  Kennlcott,  94  U.  S. 

499,  24  L.  ed.  260 — ^The  Sabine,  4  Woods, 
86,  50  Fed.  217 — Baltimore  BIdg.  &  L. 
Asso.  V.  Alderson,  89  C.  C.  A.  612,  99  Fed. 
492. 

5501.  The  mandate  of  the  Supreme  Court 
is  to  be  interpreted  according  to  the  sub- 
ject-matter of  the  proceedings,  and,  if  pos- 
sible, so  as  not  to  cause  injustice.  Wayne 
County  V.  Kennicott,  94  U.  S.  498,  24:  260 
Cited   in   The    Sabine,   4   Woods,    87,    60    Fed. 

217. 

5502.  The  opinion  delivered  by  the  ap- 
pellate court  at  the  time  of  rendering  its 
decree  may  be  consulted  to  ascertain  what 
was  intended  by  its  mandate.  Re  Sanford 
Fork  &  Tool  Co.  160  U.  S.  247,  16  Sup.  Ct. 
Rep.  291,  40:414 
Cited  in  State  v.  Bank  of  Commerce,  96  Tenn. 

595,  36  S.  W.  719. 

5503.  Where  an  appeal  was  taken  for  the 
sole  purpose  of  correcting  an  error  in  the 
description  of  property,  it  is  proper  to  con- 
strue the  mandate  of  the  Supreme  Court  as 
in  effect  nothing  more  than  an  order  for 
such  correction,  leaving  the  remainder  of 
the  decree  to  stand.  Mackall  v.  Richards, 
116  U.  S.  45,  6  Sup.  Ct.  Rep.  234,      29:  558 

5504.  To  ascertain  the  true  intention  of 
the  decree  and  mandate  of  the  Supreme 
Court,  the  decree  of  the  court  below  and  of 
the  Supreme  Court  must  be  taken  into  con- 
sideration. The  meaning  of  the  mandate 
may  be  ascertained  from  the  instrument  it- 
self, but  the  reasons  which  induced  the 
court  to  make  it  are  to  be  found  in  the 
evidence  contained  in  the  original  record. 
Mitchel   v.   United   States,   15   Pet.   52, 

10:  658 

fe.  BecaUing  or  Changing  Mandate  or 

Judgment. 

See  also  supra,  2798. 

5505.  Mandate  recalled,  judgment  modi- 
fied, and  proceedings  remanded  to  state 
court.  Bank  of  Commerce  v.  Tennessee,  163 
U.  S.  416,  16  Sup.  a.  Rep.  1113,  41:  211 
Cited   in   Re   Worcester   County,   42   C.   C.   A. 

640,  102  Fed.  810. 

5506.  Decree  of  this  court  modified  by 
striking  out  certain  restraining  words. 
Smyth  V.  Ames,  171  U.  S.  361,  18  Sup.  Ct. 
Rep.  888,  43:  197 
Cited  in  Hlgfflnson  ▼.  Chicago,  B.  &  Q.  R.  Co. 

100  Fed.  236 — Higglnson  v.  Chicago,  B.  ft 
Q.  R.  Co.  42  C.  C.  A.  265,  102  Fed.  198 — 
Haverhill  Gaslight  Co.  v.  Barker,  109  Fed. 
695. 

5506a.  Where  the  motion  to  amend  the 
mandate  of  this  court  proceeds  on  a  miscon- 
ception of  the  meaning  of  the  judgment  and 
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mandate,  the  motion  will  be  denied.  Cen- 
tral Nat.  Bank  v.  Stevens,  171  U.  8.  108,  18 
Sup.  Ct.  Rep.  837,  43:  97 

5507.  Where  the  decree  of  the  circuit 
court,  entered  on  the  mandate  of  this  court, 
correctly  represents  the  decision  and  inten- 
tion of  this  court,  the  mandate  will  not  be 
recalled.  Phipps  y.  Sedgwick,  131  U.  S. 
cxxxix.  Appx.  and  24:  595 

5508.  This  court  maj  modify  its  order  for 
judgment  absolute,  so  far  as  to  permit  a 
trial  in  the  circuit  court  on  issues  not  decided 
by  that  court  in  the  former  trial.  Albany 
County  V.  Stanley,  105  U.  S.  316,    26:  1120 

5509.  This  court  has  no  power  to  alter 
a  former  mandate,  so  as  to  direct  lands  in 
Florida  which  had  not  been  offered  for  sale 
under  the  President's  proclamation,  to  be  in- 
cluded in  a  survey,  as  well  as  those  lands 
which  had  been  so  offered.  Sibbald  v.  Unit- 
ed States,  2  How.  455,  1 1 :  337 

5510.  The  Supreme  Court  will  not,  on  the 
motion  of  the  plaintiff  in  error,  amend  its 
judgment  by  instructing  the  circuit  court 
to  permit  him  to  withdraw  his  demurrer, 
after  an  affirmance  of  the  judgment,  as  this 
court  cannot  disaffirm  its  judgment,  al- 
though this  might  have  been  done  had  the 
judgment  been  reversed.  United  States  v. 
Tingey,  5  Pet.  131,  8:  72 

5510a.  If  the  Supreme  Court,  after  its  de- 
cision of  the  case,  discovers  that  the  parties 
thereto  previously  compromised  and  settled 
all  differences  between  them,  with  the  under- 
standing that  the  suit  should  go  on  to  final 
hearing  and  determination  as  if  the  com- 
promise had  not  been  made,  and  that  one 
party  paid  the  counsel  employed  for  both 
sides,  its  decree  will  be  vacated,  its  mandate 
to  the  circuit  court  recalled  and  the  appeal 
dismissed.  Gardner  v.  Goodyear  Dental  Vul- 
canite Co.  131  U.  S.  ciii.  Appx.  and 

21:141 

5510b.  On  motion  to  modify  a  decree  of 
reversal,  the  court  decided  that  the  decree 
should  stand  unchanged,  except  that  the  di- 
rection contained  in  it  requiring  the  highest 
court  of  a  state  to  affirm  the  decree  of  a 
lower  court  should  be  so  modified  as  to  re- 
mand the  cause  for  further  proceedings  in 
conformity  to  the  opinion  of  the  court. 
Magwire  v.  Tyler,  8  Wall.  668,  19:  420 

5511.  The  Supreme  Court  has  power  to 
reconsider  and  modify  its  decree  reversing 
the  judgment  of  the  highest  court  of  a 
state  with  directions  to  the  latter  to  af- 
firm the  decree  of  an  inferior  court,  by  a 
subsequent  decree  directing  a  reversal  of 
the  judgment  and  that  the  cause  be  remand- 
ed for  further  proceedings  in  conformity  to 
the  opinion  of  the  court.  Maguire  v.  Tyler, 
8  Wall.  650,  19:  320 
Cited  in  Stanley  v.   Schwalby,   162   U.   S.  280 

40  L.  ed.  969,  16  Sup.  Ct.  Rep.  754. 

Time  of. 

See  also  infra,  5523. 

5512.  A  judgment  is  not  subject  to  change 


at  a  subsequent  term,  on  appeal  from  exe* 

cution  of  a  mandate.     Boyce  v.  Grundy,  9 

Pet.  275,  9:127 

Cited  in  Bank  of  United  States  v.  Moss,  6  Qow. 

40,   12   L.  ed.   335 — Portenberry  v.   Frazier, 

5   Ark.    202,    39   Am.    Dec    373 — Roberts  v. 

Hasgert,  4  Dak.  212,  29  N.  W.  656. 

5513.  This  court  may  at  any  time  amend 
a  decree  which  has,  by  inadvertence  or  mis- 
take, been  entered  in  a  different  form  from 
that  which  this  court  intended.  Elizabeth 
V.  American  Nicholson  Pav.  Co.  131  U.  S. 
cxlviii.  Appx.  and  24: 1059 

5514.  The  omission,  in  a  mandate,  to  give 
6  per  cent  interest,  as  permitted  by  the  rule 
of  the  court,  being  a  mere  clerical  error, 
may  be  supplied  by  amendment  at  a  sub- 
sequent term,  where  the  mandate,  although 
issued,  had  never  been  presented  to  tiic 
court  below.  Bank  of  Kentucky  v.  Wistar. 
3  Pet.  431,  7:  731 
Distinguished  in    Rice  v.   Minnesota  &  N.  W 

R.  Co.  21  How.  85,  16  L.  ed.  32. 

Cited  in  Sibbald  v.  United  States.  12  Pet  49.1. 
9    L.   ed.    1169 — Bank    of    United   States   v. 
Mobs,  6  How.  38,  12  L.  ed.  334 — Pbillips  ^. 
Negley,    117    U.    S.   674.    29    L.    ed.    1015,  «. 
Sup.  Ct.  Rep.  901— Illinois  v.  ininois  C  K 
Co.    184    U.    S.    91,   46    L.   ed.    446,   22  Sn:. 
Ct.  Rep.  300— Oilman  v.  Ubbey,  4  Cliff.  460 
Fed.    Cas.    No.    5,445 — Jenkins    ▼.    Eldred^e. 
1   Woodb.   &   M.   63,    Fed.   Cas.   No.   7,269 
United    States    v.    Peralta,    Fed.    Cas.    No 
16,030 — Bissell  Carpet-Sweeper  Co.  ▼.  Goshen 
Sweeper  Co.  19  C.  C.  A.  32,  43  U.  S.  App. 
47,   72   Fed.   553 — Manning  v.   German   Ins. 
Co.  46  C.  C.  A.  146,   107  Fed.  65— McDado 
V.   Wasbington  &  G.  R.   Co.   8   Mackey,  17(i 
— Gibson  V.  Chouteau,  45  Mo.  173,  100  Am 
Dec.    306 — Evans    v.    Fisher,    26    Mo.    App 
545 — Chambers    v.    Hodges,    3    Tex.    629 — 
Trammell   v.   Trammell,   25   Tex.   Snpp.  271 
— MtntL  L.  Ins.  Co.  v.  McCormick,  20  Wis. 
269. 

5515.  Where  a  writ  of  error  is  merely  dis- 
missed, when  judgment  of  affirmance  ought 
to  have  been  granted  with  interest  for  de- 
lay, an  application  to  correct  the  judgment 
and  mandate  so  as  to  allow  interest  cannot 
be  made  after  the  close  of  the  term  at  which 
judgment  of  dismissal  was  rendered.  Schell 
V.  Dodge,  107  U.  S.  629,  2  Sup.  Ct.  Rep.  830. 

27:  601 

5516.  The  Supreme  Court,  later  in  the 
term,  discovering  its  want  of  jurisdiction 
over  the  case,  no  question  as  to  which  was 
made  before  it,  vacated  its  judgment,  re- 
'called  the  mandate,  and  dismissed  the  writ 
of  error.  Cannon  v.  United  States,  116  U. 
S.  55,  6  Sup.  Ct.  Rep.  278,  29:  561 
Cited   In   MorRan*s   L.   &   T.    R.    S.    S.   Co.  ▼. 

Texas  C.  R.  Co.  32  Fed.  530 — Easton  t.  Houi- 
ton  A  T.  C.  R.  Co.  44  Fed.  10 — McClaskey  ▼. 
Barr,  54   Fed.  801. 

5517.  This  court  will  not  order  the  record 
of  a  cause  to  be  brought  before  it  to  cor- 
rect an  error  therein,  aft^r  it  has  been  sent 
to  the  court  below.  Le  More  v.  United 
States,    131    U.    S.    Ixxxv.    Appx.   and, 

19:  :01 
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Grounds  tor. 

See  also  supra,  5516;  infra,  5562. 

5518.  Where  the  mandate  from  this  court 
to  the  court  below  was  erroneous  as  to  the 
title  of  the  cause,  the  mandate  will  be  re- 
called and  a  new  one  issued  correctly  de- 
acribing  the  title.  Kiilian  v.  Ebbinghaus, 
111  U.  S.  798,  4  Sup.  Ct.  Rep.  697,    28:  593 

5519.  When  the  error  was  in  the  mandate 
itself,  in  incorrectly  describing  the  parties 
to  the  appeal,  a  mandate  contaming  the  cor- 
rect description  will  be  ordered,  and  the 
former  mandate  superseded.  Kiilian  v.  Eb- 
binghaus.  111  U.  S.  798,  4  Sup.  Ct.  Rep.  697, 

28:  593 

5520.  After  a  case  has  been  argued  and 
decided  in  this  court  on  a  bill  of  exceptions, 
the  judgment  will  not  be  opened  for  the 
purpose  of  amending  the  bill  of  exceptions, 
upon  the  ground  that  material  evidence  had 
been  omitted  from  it.  Upon  application  at 
the  proper  time,  such  omission  could  have 
been  supplied  by  certiorari.  Gayler  v. 
Wilder,  10  How.  509,  13:  517 
Cited  in  Jelley  y.  Roberts,  SO  Ind.  8. 

5521.  A  decree  of  the  Supreme  Court,  re- 
versing one  of  the  circuit  court,  will  be  de- 
clared null,  and  its  mandate  to  the  circuit 
court  revoked,  where  it  was  subsequently 
shoftrn  that  the  citation  required  by  the  acts 
of  Congress  had  not  been  served  on  the  ap- 
pellee, and  he  had  no  notice  of  the  appeal. 
Re  Crenshaw,  15  Pet.  119,  10:  682 
CiteA    In  Taylor  v.  Benham,  6   How.  262,   12 

Li.  ed.  144 — Bank  of  United  States  y.  Moss, 
6  How.  38,  12  L.  ed.  834 — Farmers',  Loan 
— T.  Co.  y.  Iowa  Water  Co.  80  Fed,  468 
— Kx  parte  Sanford,  5  Ala.  664 — Hood  v. 
Bank  of  Alabama,  9  Ala.  337 — Pratt  ▼. 
Kells,  28  Ala.  396 — Johnson  t.  Johnson,  40 
Ala.  252 — Wright  v.  Simpson,  200  111.  62, 
65  N.  E.  628— Pittsburgh,  C.  C.  h  St  L.  E. 
Co.  V.  Hays.  17  Ind.  App.  275,  45  N.  B. 
«75.  44  N.  E.  375,  46  N.  E.  597— Tyler  v. 
Re^ristratlon  Ct.  Judges,  176  Mass.  88,  61 
L.R.A.  440,  55  N.  E.  812 — Wolfe  t.  Crawford, 
54  Mla«.  623 — Re  College  Street,  11  R.  I. 
475 — Chambers  v.  Hodges,  8  Tex.  531 — Burr 
▼.  Lewis,  6  Tex.  82 — Munson  v.  Newson,  9 
Tex.  112 — Mllam  County  v.  Robertson,  47 
Tex.  232 — Bullion,  B.  ft  C.  Mln.  Co.  v.  Eure- 
ka Hill  Min.  Co.  6  Utah,  183,  12  Pac.  660— 
Newman  r.  MoUohan,  10  W.  Va.  502 — Aetna 
Li.  Ins.  Co.  ▼.  McCormlck,  20  Wis.  269 — 
State  Y.  Waupaca  County.  Bank,  20  Wis.  642. 

5522.  In  a  case  in  which  the  court  had  no 
jurisdiction,  and  the  judgment  in  the  court 
below  had  been  obtained  by  contrivance, 
the  court  will  vacate  the  order  for  the  dis- 
mission of  the  case,  and  recall  the  mandate. 
United  States  v.  Gomez,  23  How.  326, 

16:  552 
DiatinffuUhed  In  HcClaskey  v.   Barr,  54   Fed. 
801. 

Cifed  in  United  States  v.  Gomez,  8  Wall.  767, 
18  li.  ed.  217 — ^Tbe  Secretary  v.  McGarrahan 
(Cox  V.  United  States)  9  Wall.  309,  19  L. 
ed.  582 — Cotten  v.  McGehee,  54  Miss.  623. 

6623.  Where,  in  the  Supreme  Court  of  the 
United  States,  a  decision  is  made  which 
shows  that  there  was  no  jurisdiction  of  the 
writ  of  error  in  a  case  decided  at  the  same 


term,  the  judgment  therein  rendered  will  be 
set  aside  and  vacated,  the  mandate  recalled, 
and  the  writ  of  error  dismissed.  Cannon  v. 
United  States,  118  U.  S.  355,  6  Sup.  a.  Rep. 
1064,  29:  561 

5524.  Where  a  decree  of  the  Supreme 
Court  imposed  certain  duties  upon  the  sur- 
veyor of  public  lands,  but  the  mandate  was 
directed  only  to  the  court  below,  and  not 
to  the  surveyor,  and  was  therefore  no  execu- 
tion of  the  decree,  the  clerk,  while  it  re- 
mained imexecuted,  was  ordered  to  make  out 
a  new  certificate  of  the  decree  and  a 
mandate  according  to  the  decree.  Sibbald 
V.  United  States,  12  Pet.  488,  9:  1167 
Cited  in  Holmes  ▼.  Jennlson,  14  Pet.  632,  Appz. 

10  L.  ed.  630,  Appx. — Mltchel  v.  United 
States,  15  Pet.  84,  10  L.  ed.  670— Metcalf 
V.  Watcrtown,  16  C.  C.  A.  39,  34  U.  S.  App. 
107,  68   Fed.  861. 

I.  Subsequent  Proceedings  Below. 

Directions  to  Lower  Court  on  Remanding, 
see  supra,  IX.  i. 

Review  of  Denial  of  Extra  Allowance  of 
Costs,  see  supra,  730. 

Raising  Federal  Question  on  Second  Trial, 
see  supra,  1288,  1289. 

Award  of  Costs  on,  see  supra,  5288,  5289. 

New  Prosecution  after  Reversal  of  Convic- 
tion, see  Criminal  Law,  80-83. 

Validity  of  State  Proceedings  after  Denial 
of  Federal  Habeas  Corpus  and  Affirm- 
ance thereof  but  before  Filing  of  Man- 
date, see  Habeas  Corpus,  199. 

See  also  supra,  5405. 

5525.  On  the  reversal  of  a  judgment  be- 
cause of  the  erroneous  admission  of  evi- 
dence in  the  court  below,  the  cause  will  be 
remanded  for  further  proceedings.  United 
States  V.  Robeson,  9  Pet.  319,  9:  142 
Cited   in    Folger   v.    The    Robert    G.    Shaw,    2 

Woodb.  &  M.  547,  Fed.  Cas.  No.  4,899. 

5526.  The  dismissal  of  an  appeal  for  fail- 
ure to  file  the  transcript  removes  the  bar  to 
further  proceedings  which  the  appeal  cre- 
ated, and  enables  the  party  to  proceed  to 
execute  his  judgment.  United  States  v. 
Sanchez  De  Pacheco,  30  How.  261,  15:  820 
Cited  in  Thornton  v.  Mahoney,  24  Cal.  584 — 

McGarrahan  v.  New  Idria  Mln.  Co.  49  Cal. 
336 — Glenn  v.  Brush,  3   Colo.  35. 

5527.  The  allowance  of  a  motion  to  docket 
and  dismiss  a  cause  for  failure  to  file  the 
record  within  the  required  time,  only  re- 
mits the  case  to  the  court  below  to  take 
proceedings  to  carry  that  judgment  into  ef- 
fect, if  in  the  condition  of  the  case  there 
is  nothing  to  prevent  it;  that  is  for  the 
consideration  of  the  court  below,  with  which 
this  court  has  nothing  to  do,  unless  its 
denial  of  such  a  motion  gives  to  the  party 
concerned  a  right  to  the  writ  of  mandamus. 
United  States  v.  Gomez,  23  How.  326, 

16:  552 
Cited  in   Hax  v.  Leis,   1   Colo.  190. 

5528.  Where,  since  the  original  decree,  the 
rights  of  the  parties  have  so  changed  as  to 
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make  it  improper  to  carry  the  decree  into 
execution,  relief  can  only  be  had  through 
some  form  of  original  proceeding.    It  cannot 
be   had   by   way   of   defense   before   decree 
upon   the   mandate.     Mackall   v.   Richards, 
116  U.  S.  45,  6  Sup.  a.  Rep.  234,      29:  558 
Cited  in  Gaines  ▼.  Rugg  (Gaines  y.  Caldwell) 
148  U.  S.   242,   37   L.   ed.  437,   13   Sup.   Ct. 
Rep.  611 — Bloxham  ▼.  Florida  C.  &  P.  R.  Co. 
39   Fla.  288,  22  So.  697 — Butler  y.  Thomp- 
son, 52  W.  Va.  315,  43  S.  E.  174. 

5529.  A  proceeding  to  establish  a  tax  lien 
is  reinstated  in  the  trial  court  as  of  the 
date  of  an  order  therein  dismissing  the  pe- 
tition on  the  ground  that  it  presented  no 
claim  against  the  property  or  the  parties, 
by  the  reversal  of  such  order  by  the  Su- 
preme Court  of  the  United  States.  United 
States  Trust  Co.  v.  New  Mexico,  183  U.  S. 
535,  22  Sup.  Ct.  Rep.  172,  46:  315 

5530.  Where  a  mandate  of  the  Supreme 
Court  required  the  defendants  to  give  an  ac- 
count of  the  rents  and  profits  of  a  tract 
of  land  referred  to  in  the  proceedings,  since 
a  specified  time,  and  to  pay  the  same  to  the 
complainants,  they  were  accountable  only 
for  the  rents  and  profits  actually  received 
by  them.    Dunlop  v.  Hepburn,  3  Wheat.  231, 

4:377 

5531.  Where  the  compensation  of  a  re- 
ceiver, so  far  as  the  fund  in  the  circuit 
court  is  concerned,  was  settled  on  the  for- 
mer appeal,  a  larger  compensation  to  him, 
subsequently  ordered  by  the  state  court, 
cannot  be  paid  out  of  it.  Hinckley  v. 
Morton,  103  U.  8.  764,  26:458 

5532.  The  failure  of  the  master  of  a  ves- 
sel, who  as  bailee  of  the  cargo  filed  a  libel 
against  another  vessel  for  a  collision,  to 
take  an  appeal  from  a  decree  dismissing 
a  libel  which  he  had  been  compelled  to  file 
in  the  same  suit  against  his  own  vessel,  will 
not  prejudice  the  right  of  the  owner  of  the 
cargo,  after  reversal  of  such  decree,  from 
claiming  the  benefit  of  a  decision  that  both 
vessels  were  liable  for  the  injury  to  the 
cargo.  The  Beaconsfield,  158  U.  S.  303,  15 
Sup.  Ct.  Rep.  860,  39:  993 

What  concluded   generally;   what  may 
be  considered. 

As  to  Rule  of  Stare  Decisis  Generally, 
see  Courts,  VII.  b. 

5533.  An  appellant  is  estopped  from  rais- 
ing an  objection  which  has  not  been  raised 
until  after  an  appeal  and  a  remand  of  the 
cause.  New  Orleans  v.  Gaines  (New  Or- 
leans V.  Whitnev)  138  U.  S.  595,  11  Sup. 
Ct.  Rep.  428,      "  34:  1102 

5534.  A  judgment  of  the  Supreme  Court 
is  not  reviewable  in  any  way  by  the  court 
below,  in  the  exercise  of  its  equitable  pow- 
ers or  otherwise.  Texas  &  P.  R.  Co.  v. 
Anderson,  149  U.  S.  237,  13  Sup.  Ct.  Rep. 
843,  37:  717 
Cited  In  Aspen  MIn.  &  Smelting  Co.  v.  Billings, 

150  U.  S.  37,  37  L.  ed.  089,  14  Sup.  Ct.  Rep. 
4— Re  Sanford  Fork  &  Tool  Co.  160  U.  S. 
2,"».j.  40  L.  ed.  416.  16  Sup.  Ct.  Rep.  291 — 
Fuller   V.   United    States    (Ez   parte   Fuller) 


182  tJ.  S.  568,  45  L.  ed.  1234,  21  Sap.  Ct 
Rep.  871 — Blssell  Carpet-Sweeper  Co.  t. 
Goshen  Sweeper  Co.  19  C.  C.  /-  28,  43  V. 
S.  App.  47,  72  Fed.  549 — Uolcomb  t.  Dear- 
Ing,  8  App.  D.  C.  301 — Ex  parte  Mansfield, 
11  App.  D.  C.  661 — Stevens  v.  Central  Nit 
Bank,  24  Misc.  348,  53  N.  T.  Snpp.  193. 

5535.  The  court  below  may  consider  and 
decide  any  matters  left  open  by  the  mandate 
of  the  appellate  court;  and  its  decision  of 
such  matters  can  be  reviewed  by  a  new  ap- 
peal only.  Re  Sanford  Fork  &  Tool  Co.  160 
U.  S.  247,  16  Sup.  Ct.  Rep.  291,  40:  414 
Cited  In  Ez  parte  Union  8.  B.  Co.  178  U.  S. 

319,  44  L.  ed.  1085,  20  Sup.  Ct.  Rep.  944— 
James  v.  Central  Trust  Co.  47  C.  C.  A.  376. 
108  Fed.  931 — United  States  ex  rel.  Strlckley 
V.  Marshall,  58  C.  C.  A.  412,  122  Fed.  430. 

5536.  The  lower  court  cannot  vary  or  ex- 
amine the  decree  of  the  appellate  •  court 
for  any  other  purpose  than  execution;  or 
give  any  other  or  further  relief;  or  review 
it,  even  for  apparent  error,  upon  any  mat- 
ter decided  on  appeal;  or  intermeddle  with 
it,  further  than  to  settle  so  much  as  has 
been  remanded.  Re  Sanford  Fork  &  Tool 
Co.  160  U.  S.  247,  16  Sup.  a.  Rep.  291, 

40:414 
Cited  in  Re  Potts,  166  U.  S.  265.  41  L.  ed. 
995,  17  Sup.  Ct.  Rep.  520 — Fuller  v.  United 
States  (Ez  parte  Fuller)  182  U.  S.  568.  45 
L.  ed.  1234,  21  Sup.  Ct.  Rep.  871— BlKflell 
Carpet-Sweeper  Co.  v.  Goshen  Sweeper  Co. 
19  C.  C.  A.  28,  43  U.  S.  App.  47,  72  Fed. 
548 — Re  Gamewell  Fire- Alarm  Tele^.  Co.  20 
C.  C.  A.  114,  33  U.  S.  App.  452,  73  Fed. 
910 — Stroheim  v.  Delmel,  23  C.  C.  A.  471, 
46  U.  S.  App.  639,  77  Fed.  806 — Walker  t. 
Brown.  86  Fed.  365 — Chapman  v.  Yellow 
Poplar  Lumber  Co.  32  C.  C.  A.  403,  61  U. 
S.  App.  499.  89  Fed.  904 — Illinois  ex  rel. 
Hunt  V.  Illinois  C.  R.  Co.  34  C.  C.  A.  140. 
91  Fed.  957 — Continental  Trust  Co.  v.  Tole- 
do, St.  L.  &  K.  C.  R.  Co.  99  Fed.  175— 
Baltimore  Bid?,  ft  L.  Asso.  v.  Alderson,  39 
C.  C.  A.  611,  99  Fed.  491 — Holcomb  ▼.  Dear- 
ins:,  8  App.  D.  C.  801 — Bx  parte  Manafleld, 
11  App.  D.  C.  561 — Stevens  v.  Central  Nat 
Bank,  24  Misc.  348,  53  N.  Y.  Supp.  193. 

5537.  Where  the  decision  of  this  court 
only  precludes  judgment  in  favor  of  the  de- 
fendants upon  the  special  facta  found  and 
sent  here,  the  circuit  court  is  at  liberty  to 
proceed  in  all  other  respects  in  such  manner 
as,  according  to  its  judgment,  justice  may 
require.  Re  French,  91  U.  S.  423,  23:  249 
Cited  in  Ft.  Scott  V.  Hickman.  112  U.  S.  165, 

28  L.  ed.  641.  5  Sup.  Ct.  Rep.  56 — Allen  ▼. 
St.  Louis  Nat.  Bank,  120  U.  S.  30,  30  L. 
ed.  575.  7  Sup.  Ct.  Rep.  460 — The  B.  A. 
Packer  (The  E.  A.  Packer  v.  New  Jersey 
Lighterage  Co.)  140  U.  S.  365,  35  L.  ed.  456. 
11  Sup.  Ct.  Rep.  794 — Saltonstall  v.  Birt- 
well,  150  U.  S.  420,  37  L.  ed.  1129.  14  Sop. 
Ct.  Rep.  169 — Metcalf  v.  Watertown,  16  C 
C.  A.  40,  34  U.  8.  App.  107.  68  Fed.  862— 
Anglo-American  Land,  Mortg.  &  Agency  Co. 
V.  Lombard,  68  C.  C.  A.  103,  132  Fed.  735. 

5538.  A  petition  to  the  circuit  court,  after 
its  judgment  has  been  reversed  and  a  dif- 
ferent judgment  directed  to  be  entered,  to 
so  change  the  record  of  the  original  judg- 
ment as  to  make  a  case  materially  different 
from  that  presented  to  the  oourt  of  review. 
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should    not    be    granted.     Hickman   t.    Ft. 
Scott,  141  U.  S.  415,  12  Sup.  Ct.  Rep.  9, 

35:  775 

5539.  The  merits  of  the  case,  having  been 
once  determined  by  the  circuit  court  of  ap- 
peals in  reversing  an  interlocutory  decree 
of  the  circuit  court  granting  an  injunction 
in  a  patent  case,  and  remanding  it  with  in- 
structions to  dismiss  the  bill,  are  not  open 
to  reconsideration  at  a  later  stage  of  the 
same  case,  either  in  that  court  or  in  the 
court  below.  Smith  v.  Vulcan  Iron  Works, 
leS    U.   S.   518,   17   Sup.   Ct.  Rep.   407, 

41:810 
Cited  in  Western  Wheel-Scraper  Co.  v.  Drlnnen, 

79   Fed.  821. 


the  juris- 

the  cause 

requiring 

Skillrrn 
3:  220 

15:  1016 
843,  9  L. 


5540.  It  is  too  late  to  question 
diction  of  the  circuit  court  after 
has  been  sent  back  by  mandate, 
only  the  execution  of  the  decree. 
V.  ^lay,  6  Cranch,  267, 
Whyte  V.  Oibbcs,  20  How.  541, 
Lim'ited  in   Ex  parte  Story,  12  Pet. 

e<l.    1110. 

Cited  In  Cook  r.  Burnley  (Cook  v.  Porter)  11 
Wall.  674,  20  L.  ed.  85— Tyler  v.  MR^wlre, 
17  Wall.  283,  21  L.  ed.  583— Aspen  Min.  & 
Smelting?  Co.  v.  BllUnss,  150  U.  S.  37,  37 
D.  ed.  988,  14  Sup.  Ct.  Rep.  4 — Illinois  v. 
Illinois  C.  R.  Co.  184  U.  S.  92,  46  L.  ed. 
447,  22  Sup.  Ct.  Rep.  300 — United  States 
▼,  Feralta,  Fed.  Cas.  No.  16.030 — Dexter,  H. 
&  Co.  V.  Say  ward,  84  Fed.  304 — White  v. 
Bruce,  48  C.  C.  A.  408,  109  Fed.  364— 
Wadhams  v.  Gny,  83  III.  258 — Lynn  v.  Lynn, 
160  111.  318,  4.3  N.  E.  482— Dodge  v.  Gny- 
lord,  63  Ind.  308 — Reynolds  ▼.  Newaygo  Cir- 
cuit Judge,  109  Mich.  404,  67  N.  W.  529— 
HantlDiTA  V.  Foxworthy.  43  Neb.  692,  34  L. 
R.A.  347,  63  N.  T.'.  95.5 — Butler  v.  Thomp- 
son, 52  W.  Ya.  314,  43   S.  E.  174. 

5541.  State  courts  have  no  power  to  deny 
the  jurisdiction  of  this  court  in  a  case 
brought  here  for  decision  and  sent  back 
with  the  mandate  of  the  court,  which  is  its 
judgment.  Magwire  v.  Tyler  (Tyler  v. 
Magwire)   17  Wall.  253,  21:576 

5542.  The  state  court  has  no  power  to 
dismiss  an  equity  action  on  the  ground  that 
the  plaintiff  had  a  remedy  at  law,  after  the 
whole  case  had  been  decided  here,  and  the 
cause  remanded  for  final  judgment.  Ma- 
gwire ▼.  Tyler  (Tyler  r.  Magwire)  17  Wall. 
253,  21 :  576 
Cited  in  Klngsbary  t.  Buckner,  134  U.  S.  671, 

83  L.  ed.  1055,  10  Sup.  Ct.  Rep.  638 — Gaines 
V.  Caldwell,  148  U.  S.  242,  87  L.  ed.  437, 
13  Sup.  Ct.  Rep.  611. 

5543.  The  circuit  court  can,  where  its 
judgment  has  been  reversed  by  the  Supreme 
Court  of  the  United  States  for  want  of  ju- 
risdiction of  the  parties  and  the  case  re- 
manded to  it,  render  judgment  in  favor  of' 
defendant  for  moneys  collected  from  him 
by  the  plaintiff  on  the  reversed  judgmont. 
Northwestern  Fuel  Co.  v.  Brock,  139  U.  S. 
216,  11  Sup.  Ct.  Rep.  523.  35:  151 
CiUd  in  Miller  v.  Clark,  52  Fed.  902— Lamb  v. 

BwinfT,  4  C.  C.  A.  324,  12  U.  S.  App.  11,  54 
Fed.  273 — Wetherby  v.  Stinson,  10  C.  C.  A. 
246,  18  U.  S.  App.  714,  02  Fed.  177— Robin- 
son ▼.  Alabama  &  O.  Mfg.  Co.  67  Fed.  192 — 
Baltimore  Bldg.  &  L.  Asso.  v.  Alderson,  39  C. ' 


C.  A.  612,  99  Fed.  492— The  Elisa  Lines,  52 
C.  C.  A.  201,  114  Fed.  813 — Hendry  v.  Per- 
kins, 52  C.  C.  A.  463,  114  Fed.  829 — Jenkins 
V.  State,  60  Neb.  207,  82  N.  W.  622— Horton 
T.  State,  63  Neb.  42.  88  N.  W.  146— Mc- 
Fadden  y.  Swinerton,  36  Or.  855,  62  Pac.  12. 

5544.  Where  the  opinion  of  the  Supreme 
Court  of  the  United  States  approves  of  the 
action  of  the  circuit  court  in  respect  to  the 
title  to  the  land  in  controversy  and  dis- 
approves only  of  the  method  of  accounting, 
the  circuit  court  has  no  right  to  allow  a 
party  to  take  further  testimony  by  way  of 
defense  to  such  title,  or  to  set  down  the 
cause  for  hearing  upon  the  issues  formed 
by  the  pleadings,  or  to  sustain  the  excep- 
tions, or  to  refuse  to  enter  a  decree  in  con- 
formity to  the  opinion  and  mandate  of  the 
Supreme  Court.  Gaines  v.  Caldwell  (Gaines 
V.  Rugg)  148  U.  S.  228,  13  Sup.  Ct.  Rep. 
611,  37:  432 
Cited  In  Aspen  MIn.  &  Smelting  Co.  v.  BllIlnioB, 

l.'iO  U.  S.  37,  37  L.  ed.  988,  14  Sup.  Ct.  Rep. 
4 — Re  Sanford  Fork  &  Tool  Co.  160  U.  S. 
259,  40  L.  ed.  417,  16  Sup.  Ct.  Rep.  291— 
Re  Potts,  166  U.  S.  267,  41  L.  ed.  995,  17 
Sup.    Ct.   Rep.   520— Re   Hall,   167  U.   S.   43, 

42  L.  ed.  70,  17  Sup.  Ct.  Rep.  723— Ex 
parte  Union  S.  B.  Co.  178  U.  S.  319,  44  L. 
ed.  1085,  20  Sup.  Ct.  Rep.  944 — Illinois  v. 
Illinois  C.  R.  Co.  184  U.  S.  92,  46  L.  ed. 
447,  22  Sup.  Ct.  Rep.  300 — Murphy  v.  Utter, 
186  U.  S.  99,  46  L.  ed.  1074,  22  Sup.  Ct. 
Rep.  776— Grepory  ▼.  Pike,  15  C.  C.  A.  47, 
33  U.  S.  App.  76,  67  Fed.  852 — Bissell  Car- 
pet-Sweeper Co.  V.  Goshen  Sweeper  Co.  19 
C.  C.  A.  32,  43  U.  S.  App.  47,  72  Fed.  552— 
Central  Trust  Co.  v.  Evans,  19  C.  C.  A.  508, 

43  U.  S.  App.  214,  73  Fed.  667 — Re  Game- 
well  Fire-Alarm  Telej?.  Co.  20  C.  C.  A.  114, 
33  U.  S.  App.  452,  73  Fed.  910— Merrill  v. 
National  Bank,  24  C.  C.  A.  63,  41  U.  S.  App. 
645,  78  Fed.  208 — Chapman  v.  Yellow  Pop- 
lar Lumber  Co.  32  C.  C.  A.  403,  61  U.  S. 
App.  499,  89  Fed.  904 — White  v.  Bruce,  48 
C.  C.  A.  409,  109  Fed.  864 — Ex  parte  Mans- 
field, 11  App.  D.  C.  562 — ^Farrow  ▼.  Eclipse 
Bicycle  Co.  18  App.  D.  C.  112 — State  ▼.  Nor- 
rell,  17  Utah,  11,  68  Pac.  610 — Warren  ▼. 
Robinson,  21  Utah,  444,  61  Pac.  28 — Ean  v. 
Chicago,  M.  &  St.  P.  R.  Co.  101  Wis.  169,  76 
N.  W.  329. 

5545.  A  mandate  issued  from  the  Supreme 
Court  of  the  United  States  on  affirming  a 
decree  of  distribution  directing  that  "such 
execution  and  proceedings  be  had  in  the 
said  cause  as,  according  to  right  and  jus- 
tice and  the  laws  of  the  United  States, 
ought  to  be  had,  the  said  appeal  notwith- 
standing," does  not  preclude  the  lower  court 
from  permitting  a  claimant  not  embraced 
in  its  provisions  but  having  rights  similar 
to  those  of  other  claimants  who  are  thus 
embraced  from  asserting  by  bill  or  petition 
his  right  to  share  in  the  fund.  Re  Howard, 
9  Wall.  175,  19:  634 

5546.  Where  this  court  has  affirmed  the 
title  to  lands  in  Florida,  and  referred  in  its 
decree  to  a  particular  survey,  it  would  not 
be  proper  for  the  court  below  to  open  the 
case  for  the  purpose  of  adopting  another 
survey.  Cliaires  v.  United  States,  3  How. 
611,  11:749 
Cited  in  Tyler  r.  Magwire,  17  Wall.  283,  21  L. 

ed.    583 — Gaines   v.    Rugg    (Gaines   v.    Cald- 
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wein  148  n.  S.  241,  87  L.  ed.  486,  18  Sup. 
Ct.  Rep.  611 — IlUnolB  v.  Illinois  C.  R.  Co. 
184  U.  S.  02,  46  L.  ed.  447,  22  Sap.  Ct.  Rep. 
300 — United  Stotes  v.  Peralta,  Fed.  Cas.  No. 
16,030 — Ean  t.  Chicago,  M.  &  St.  P.  R.  Co. 
101  Wis.  169,  76  N.  W.  329. 

5547.  The  reversal  of  a  decree,  amounting 
merely  to  a  vacation  of  an  accounting,  so 
as  to  permit  a  modification  thereof  in  speci- 
fied particulars,  does  not  give  the  lower 
court  any  power  under  the  mandate  to  go 
again  into  questions  of  rental  rate  and 
value  of  improvements,  which  had  been  de- 
termined so  that  the  accounting  was  only 
required  to  bring  down  to  date  the 
amounts,  including  subsequent  taxes,  if  any 
had  been  paid,  and  interest.  Latta  v. 
Granger,  167  U.  S.  81,  17  Sup.  Ct.  Rep.  746. 

42:85 

Latta  v.  Neubert,  167  U.  S.  87,  17  Sup.  Ct. 

Rep.  995,  42:  87 

5548.  In  determining  whether  piers  erect- 
ed in  Lake  Michigan  by  a  railroad  com- 
pany by  virtue  of  its  riparian  proprietorship 
extended  into  the  lake,  beyond  the  point  of 
practical  navigability,  having  reference  to 
the  manner  in  which  commerce  in  vessels  is 
conducted  on  the  lake,  the  circuit  court  to 
which  the  cause  has  been  remanded  for  fur- 
ther investigation  of  the  facts  on  which  this 
question  depends  is  not  confined  to  the  con- 
sideration of  the  size  and  capacity  of  ves- 
sels habitually  employed  on  the  lake  at  the 
commencement  of  the  litigation  or  at  the 
date  of  its  original  decree.  Illinois  ex  rel. 
Hunt  V.  Illinois  C.  R.  Co.  184  U.  S.  77,  22 
Sup.  Ct.  Rep.  300,  46:  440 

5549.  After  a  general  decree  of  restitu- 
tion in  this  court,  the  captors,  or  purchasers 
under  them,  cannot  set  up  in  the  court  be- 
low new  claims  for  equitable  deductions, 
meliorations,  and  charges,  even  if  such 
claims  might  have  been  allowed  had  they 
been  asserted  before  the  original  decree.  The 
Santa   Maria,    10   Wheat.    431,  6:  359 

5550.  Questions  of  the  novelty  and  in- 
fringement of  a  patent  decided  in  reversing 
on  the  merits  a  decree  which  dismissed 
the  bill  cannot  be  construed  again  by  the 
lower  court,  but  must  be  deemed  to  have 
been  finally  settled.  Re  Potts,  166  U.  S. 
263,  17  Sup.  Ct.  Rep.  520,  41 :  994 

Amendment  of  pleadings;   new  plead- 
ings. 
Direction    as    to,    on    Remanding,    see 

supra,  IX.  i,  1,  c. 
See  also  supra,  313. 

5551.  If  necessary  citizenship  existed 
when  suit  was  brought  in  the  circuit  court, 
but  was  not  averred,  that  court,  after  re- 
versal for  that  reason  in  the  Supreme  Court 
of  the  United  States,  may  in  its  discretion 
allow  an  amendment  of  the  pleadings  to 
srive  jurisdiction.  Everhart  v.  Huntsville 
Female  College,  120  U.  S.  223,  7  Sup.  Ct. 
Rep.  555,  30:  623 
Continental  L.  Ins.  Co.  v.  Rhoads,  119  U.  S. 

237,  7  Sup.  Ct.  Rep.  193,  30:  380 


Halsted  v.  Buster,   119  U.  S.  341.  7  Sup. 

Ct.  Rep.  276,  *  30:  462 

Johnson  v.  Christian,  125  U.  S.  642,  8  Sup. 

Ct.   Rep.   989-1135,  31:820 

Cameron  v.  Hodges,  127  U.  S.  322,  8  Sup.  Ct. 

Rep.  1154,  32:  132 

Metcalf  V.  Watertown,  128  U.  S.  586,  9  Sup. 

Ct.  Rep.  173,  32:  543 

Cited  In  Betzoldt  v.  American  Ins.  Co.  47  Fed. 

707 — Brigel  v.  Tug  River  Coal  &  Salt  Co.  73 

Fed.  IS — Insurance  Co.  of  N.  A.  v.  Svendaen, 

74  Fed.  348 — Ez  parte  Mansfield,  11  App.  D. 

C.  503. 

5552.  A  right  to  amend  a  bill  under  leave 
of  court,  as  well  as  the  right  to  file  a  repli- 
cation to  an  answer,  exists  when  a  case  has 
been  remanded  on  reversal  of  a  decision 
which  sustained  exceptions  to  the  answer, 
even  if  some  of  them  related  to  the  suffi- 
ciency of  the  whole  answer  to  constitute  a 
defense,  and  granted  the  relief  prayed  for, 
on  defendant's  electing  to  stand  by  the  an- 
swer. Re  Sanford  Fork  &  Tool  Co.  160  U. 
S.  247,  16  Sup.  Ct.  Rep.  291,  40:  414 
CHted  In  Great  Western  Teleg.  Co.  v.  Bnrnham, 

162  U.  S.  344,  40  L.  ed.  993,  16  Sup.  Ct. 
Rep.  850 — Osborne  v.  San  Diego  Land  k 
Town  Co.  178  U.  S.  40,  44  L.  ed.  969,  20 
Sup.  Ct.  Rep.  860 — Potts  v.  Creager,  71  Fed, 
575 — Hawkins  v.  Cleveland.  C.  C.  &  St.  L. 
R.  Co.  39  C.  C.  A,  540,  99  Fed.  324— Re 
Waugh,  66  C.  C.  A.  663,  133  Fed.  285— 
Warren  v.  Robinson,  21  Utah,  444,  61  Pac. 
28. 

5553.  After  a  cause  is  remanded  to  the 
inferior  court,  such  a  court  may  receive  ad- 
ditional pleas  or  admit  amendments  to 
those  already  filed,  even  after  the  appellate 
court  has  decided  such  pleas  to  be  bad  upon 
demurrer.  Marine  Ins.  Co.  of  Alexandria  v. 
Hodgson,  6  Cranch,  206,  3:  200 
Cited  in  Garland  v.  Davis,  4  How.  154,  11  L. 

ed.  918 — Re  Sanford  Fork  &  Tool  Co.  160 
U.  S.  269,  40  L.  ed.  417,  16  Sup.  Ct.  Rep.  291 
— Buchanan  v.  Trotf«r,  Fed.  Cas.  No.  2,075 
— Hart  V.  Smith,  20  Fla.  61 — Dohson  t. 
Pearce,  12  N.  Y.  165,  62  Am.  Dec  152. 

5554.  Judgment  on  demurrer  in  favor  of 
the  defendants  having  been  reversed  by  the 
Supreme  Court  of  the  United  States,  the 
case  will  be  in  the  circuit  court  as  if  the 
demurrer  was  overruled,  and  will  be  sub- 
ject to  additional  pleadings,  according  to 
practice  in  the  circuit  court.  United  States 
V.  Boyd,  15  P^t.  .187,  10:  706 
Cited  in  Van  Doren  v.  Pennsylvania  R.  Co.  35 

C.  C.  A.  293,  93  Fed.  272— Coe  v.  Nash,  91 
Tex.  121,  41   S.  W.  473— Vivian  v.   Otia,  24 
Wis.  621,  1  Am.  Rep.  199. 

5555.  Where  every  question  of  law  in  a 
case  was  covered  by  the  former  judgment 
of  this  court,  it  was  error  for  the  state 
court,  in  proceedings  imder  the  mandate, 
to  permit  the  filing  of  a  rejoinder  setting 
lip  matters  of  law  which  had  been  already 
finally  adjudged  by  this  court  in  the  case. 
Chaffin  V.  Taylor,  116  U.  S.  567,  6  Sup.  Ct. 
Rep.    518,  29:727 

5556.  After  a  cause  in  equity  had  been 
decided  on  its  merits  by  the  Supreme  Court, 
and  remanded  with  directions  for  execution, 
the  court  below  had  no  power  to  permit 
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the  defendant  to  file  a  supplementary  an- 
swer to  show  the  death  of  the  defendant, 
and  abatement  of  the  suit  before  the  ap- 

Seal,   and  the  lack  of  a  necessary  party. 
:e  Story  (Livingston  v.  Story)  12  Pet.  339, 

9:  1108 
Otted  In  Story  t.  Liyiogston,  IS  Pet.  867,  10 
L.  ed.  204 — Bank  of  United  States  ▼.  Moss, 
6  How.  40,  12  L.  ed.  385 — Cook  ▼.  Burnley 
(Cook  T.  Porter)  11  Warll.  674,  20  L.  ed.  85— 
Tyler  ▼.  Magwlre,  17  Wall.  283,  21  L.  ed.  583 
— ^Williams  Y.  Bniffy,  102  U.  S.  255,  26  L.  ed. 
187 — John  Hancock  Mut.  L.  Ins.  Co.  y. 
Manning,  7  Fed.  300 — ^Potts  t.  Creager,  71 
Fed.  675^Dexter,  H.  &  Co.  v.  Sayward,  84 
Fed.  304 — ^Fortenberry  t,  Frazler,  5  Ark. 
202,  39  Am.  Dec.  378 — Roberts  ▼.  Haggert,  4 
Dak.  212,  29  N.  W.  656— Wadhams  v.  Gay, 
83  111.  253— Dodge  ▼.  Gaylord,  58  Ind.  368. 

New  parties. 

rdreciions   as    to,    on   Remanding,   see 
supra,  5443-5445. 

5557.  It  is  no  error,  on  the  execution  of 
the  mandate  of  this  court,  to  permit  a 
third  person  to  become  a  party  and  set  up 
riffhts  not  embraced  in  the  former  decree, 
where  it  is  done  by  consent  of  all  parties. 
Hawkins  t.  Blake,  108  U.  8.  422,  2  Sup. 
Ct.  Rep.  804,  27:775 

New  trial. 

Directions    as   to,   on   Remanding,    see 

supra,  IX.  i,  1,  b. 
Reversal  with  Direction  to  Proceed  De 

Novo  as  Affecting  Consent  to  Read 

Depositions  in  Evidence,  see  Trial, 

42. 

5558.  In  ordinary  cases  a  new  trial  can- 
not be  granted  by  the  court  below  in  en- 
tering the  judgment  of  the  Supreme  Court. 
But  this  rule  cannot  apply  to  an  action 
of  ejectment,  where  the  party  is  entitled 
by  the  law  of  the  state  in  which  the  action 
arose  to  a  new  trial  without  showing  cause, 
and  in  regard  to  which  the  trial  court  pos- 
sesses no  discretion.  Smale  v.  Mitchell,  143 
U.  S.  99,  12  Sup.  a.  Rep.  353,  36:  90 
Cited  in  Farrow  v.  Eclipse  Bicycle  Co.  18  App. 

D.  C  112. 

5559.  Under  the  24th  section  of  the  Judi- 
ciary Act  of  1789  where  the  judgment  below 
was  reversed  in  this  court,  and  it  was  or- 
dered that  the  district  court  enter  judg- 
ment for  the  defendant  below,  the  district 
court  had  no  power  to  grant  a  new  trial. 
Dubuque  ft  P.  R.  Co.  v.  Litchfield  (Re  Du- 
buque &  P.  R.  Co.)  1  Wall.  69,  17:  514 
Di9iinoui*hed  in  Smale  v.  Mitchell,  143  U.  S. 

109,  36  L.  ed.  93,  12  Sup.  Ct.  Rep.  353 — 
Be  Sanferd  Fork  k  Tool  Co.  160  U.  S.  259, 
40  !>.  ed.  417,  16  Sup.  Ct.  Rep.  291 — Potts 
V.  Creager,  71  Fed.  575 — People  ex  rel. 
Coffey  V.  District  Ct.  Judge.  18  Colo.  501, 
83  Pac.  162 — Reynolds  v.  Newaygo  Circuit 
Judge,  109  Mich.  405,  67  N.  W.  529. 

died  In  Lltcbfleld  v.  Dubuque  &  P.  R.  Co.  7 
Wall.  272,  19  L.  ed.  151— Re  Washington  & 
G.  R.  Co.  140  U.  S.  96,  35  L.  ed.  341, 
11  Sup.  Ct.  Rep.  673 — Oalnes  v.  Rugg, 
(Gaines  v.  Caldwell >  148  U.  S.  242,  37  L. 
ed.  437,  13  Sup.  Ct.  Rep.  611— Re  Potts,  16G 
U.  8.  267,  41  L.  ed.  996,  17  Sup.  Ct.  Rep. 
020— Ex  parte  Union  S.  B.  Co.  178  U.  S. 
S19,  44  L.  ed.  1085,  20  Sup.  Ct.  Rep.  904~ 


Illinois  V.  Illinois  C.  R.  Co.  184  U.  S.  92, 
46  L.  ed.  447,  22  Sup.  Ct.  Rep.  300 — John 
Hancock  Mut.  L.  Ins.  Co.  v.  Manning,  7  Fed. 
300 — KImberly  v.  Arms,  40  Fed.  552 — Ex 
parte  Mansfield,  11  App.  D.  C.  562 — Dodge 
V.  Gaylord,  53  Ind.  368 — Dufflt  v.  Crozler, 
80  Kan.  152,  1  Pac.  69 — State  ex  rel.  Wolfer- 
man  v.  Superior  Court,  8  Wash.  593,  36  Pac 
448 — Cady  v.  Gale,  6  W.  Va.  507— 'Henry  v. 
Davis,   18  W.  Va.   253. 

5560.  Tbe  court  of  claims  may  grant  a 
new  trial  within  two  years  after  a  decision 
of  a  cause  by  the  supreme  court  on  appeal, 
notwithstanding  the  filing  of  the  mandate 
of  the  Ifirtter  court.  Re  Russell,  13  Wall. 
664,  20:  632 
Young  V.  United  States,  95  U.  S.  641, 

24:467 
Cited  In  Belknap  v.  United  States,  150  U.  S. 
591,  87  L.  ed.  1192,  14  Sup.  Ct.  Rep.  183— 
United  States  v.  O'Grady,  22  Wall.  647.  22  L. 
ed.  773 — United  Stotes  v.  Young,  94  U.  S. 
259,  24  L.  ed.  153 — ^Young  v.  United  States, 
95  U.  S.  642,  24  L.  ed.  467— Belknap  v. 
United  States,  160  U.  S.  591,  87  L.  ed.  1192, 
14  Sup.  Ct.  Rep.  183 — Fuller  v.  United 
States  (Ex  parte  Fuller)  182  U.  S.  569,  45 
L.  ed.  1234,  21  Sup.  Ct.  Rep.  871 — ^Nutt  v. 
United  States,  8  Ct.  CI.  187— Collie  v.  Unit- 
ed States,  12  Ct  CI.  678— Walsh  v.  United 
States,  28  Ct.  CI.  3 — McCollum  v.  United 
States,  33  Ct  CI.  473 — Chambllss  v.  Uass, 
125  Iowa,  488,  68  L.R.A.  130,  101  N.  W.  153. 

5561.  Where  the  supreme  court  required 
the  court  of  daims  to  proceed  in  the  causae 
remanded,  in  conformity  to  law  and  justice, 
the  court  of  claims  may  set  aside  the  find- 
ing of  facts  made  on  the  first  trial,  and  try 
the  case  de  novo.  Re  Medway,  23  Wall. 
504,  26:  160 

5562.  The  supreme  court  may  stay  its 
judgment  affirming  a  judgment  of  the  court 
of  claims,  till  a  motion  for  a  new  trial  is 
decided  by  the  latter  court.  Re  United 
States,  16  Wall.  699,  21 :  507 

Rehearing. 

5563.  A  petition  for  rehearing  on  account 
of  newly  discovered  evidence  after  the  mer- 
its of  the  case  have  been  decided  on  appeal 
by  the  Supreme  Court  of  the  United  States 
cannot  be  granted,  without  leave  of  that 
court,  by  the  circuit  court.  Re  Potts,  166 
U.  S.  263,  17  Sup.  Ct.  Rep.  520,  41 :  994 
Cited  in  Murphy  v.  Utter,  186  U.  S.  99,  46  L. 

ed.  1074,  22  Sup.  Ct  Rep.  776 — ^Walker  v. 
Brown,  86  Fed.  865 — Anderson  Foundry  ft 
Mach.  Works  v.  Potts,  47  C.  C.  A.  410,  108 
Fed.  880 — Sample  v.  American  Soda  Foun- 
tain Co.  134  Fed.  403 — American  Soda-Foun- 
tain Co.  V.  Sample,  70  C.  C.  A.  416,  136  Fed. 
858 — Farrow  v.  Eclipse  Bicycle  Co.  18  App. 
D.  C.  112 — Hebb  v.  County  Court,  49  W.  Va. 
735,  37  S.  E.  676. 

Stay  of  proceedings. 

5564.  After  a  case  is  remanded  by  the  Su- 
preme Court  of  the  United  States  to  a  state 
court,  with  direction  to  proceed  no  further 
therein,  upon  the  ground  that  the  case  had 
been  removed  to  the  circuit  court,  is  a  mat- 
ter of  discretion  in  the  latter  court  to  stay 
proceedings  until  defendant's  costs  in  the 
state  court  have  been  paid.  National  S.  S. 
Co.  V.  Tugman,  143  U.  S.  28,  12  Sup.  Ct. 
Rep.  361,  36:  63 
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Ck>inpllance  with  mandate  or  directions. 

Right  to  Appeal  from  Decision  Comply- 
ing with  Mandate,  see  infra,  IX. 
o,  1. 

Certiorari  to  Review  Failure  to  Com- 
ply, see  Certiorari,  38. 

See  also  supra,  1621,  4321,  5387. 

5565.  It  is  the  duty  of  the  court  below 
to  carry  out  the  mandate  from  a  superior 
court  having  jurisdiction  to  issue  it.  Martin 
V.  Hunter,  1  Wheat.  304,  •  4:  97 
Cited  in  Dodge  v.  Gay  lord,  63  Ind.  368. 

5566.  When  a  case  has  been  onca  decided 
by  this  court  on  appeal,  the  circuit  court 
is  bound  by  the  decree  as  the  law  in  the 
case;  and  must  carry  it  into  execution  ac- 
cording to  the  mandate.  Re  Potts,  166  U. 
S.  263,  17  Sup.  Ct.  Rep.  520,  41 :  994 
Cited  in  Continental  Trust  Co.  v.  Toledo,  St.  L. 

&  K.  C.  R.  Co.  99  Fed.  175. 

5567.  The  inferior  court  is  bound  by  the 
decree  of  the  Supreme  Court,  and  must 
carry  it  into  execution  according  to  the 
mandate;  they  can  examine  it  for  no  other 
purpose  than  execution.  Sibbald  v.  United 
States,  12  Pet.  488,  9:  1167 
Cited  in  Chalres  v.  United  States,  3  How.  620, 

11  L.  ed.  753 — Sizer  v.  Many,  16  How.  103, 
14  L.  ed.  863 — Roberts  v.  Cooper,  20  How. 
481.  15  L.  ed.  974 — Gaines  v.  Rugg  (Gaines 
V.  Caldwell)  148  U.  S.  242,  37  L.  ed.  437,  13 
Sup.  Ct.  Rep.  611 — Fuller  v.  United  States 
(Ex  parte  Fuller)  182  U.  S.  568,  45  L.  ed. 
1234,  21  Sup.  Ct.  Rep.  871. 

5568.  On  a  mshidate  from  this  court  af- 
firming a  decree  of  the  circuit  court,  that 
court  can  only  record  the  order  of  this 
court,  and  proceed  with  the  execution  of  its 
own  decree  as  affirmed.  Durant  v.  Storrow 
(Durant  v.   Essex  (>).)    101   U.   S.   555, 

25:  961 
Cited  in  Kingsbury  v.  Buckner,  184  U.  S.  670, 
33  L.  ed.  1055,  10  Sup.  Ct.  Rep.  638 — Re 
Washington  &  G.  R.  Co.  140  U.  S.  96, 
35  L.  ed.  341,  11  Sup.  Ct.  Rep.  673 — 
Gaines  ▼.  Rugg  (Gaines  v.  Caldwell)  148  U. 
S.  242,  37  L.  ed.  437,  13  Sup.  Ct.  Rep.  611— 
Ex  parte  Union  S.  B.  Co.  178  U.  S.  319,  44 
L.  ed.  1085,  20  Sup.  Ct.  Rep.  904 — Franklin 
Sav.  Bank  ▼.  Taylor,  4  C.  C.  A.  66,  9  U.  S. 
App.  406,  53  Fed.  866 — Andrews  v.  National 
Foundry  &  Pipe  Works,  10  C.  C.  A.  68,  24  U. 
S.  App.  81,  61  Fed.  790 — Bissell  Carpet-Sweep- 
er  Co.  V.  Goshen  Sweeper  Co.  19  C.  C.  A.  32, 
43  U.  S.  App.  47,  72  Fed.  552 — Standard 
Elevator  Co.  v.  Crane  Elevator  Co.  22  C.  C. 
A.  576,  46  U.  S.  App.  411,  76  Fed.  794— 
Hawkins  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
89  C.  C.  A.  539,  99  Fed.  323 — Cleveland  v. 
Quilty,  128  Mass.  679 — Gale  v.  Nickerson, 
144  Mass.  418,  11  N.  E.  714— McClung  v. 
Harris,  11  Okla.  65,  65  Pac.  941— Seelig- 
son  v.  Texas  Transp.  Co.  70  Tex.  201,  7  S. 
W.  708. 

5569.  On  a  mandate  affirming  a  decree, 
the  court  below  can  only  record  the  order 
of  the  appellate  court  and  proceed,  with  the 
execution  of  the  decree  as  affirmed,  without 
rescission  or  modification.  Kingsbury  v. 
Buckner,  134  U.  S.  650,  10  Sup.  Ct.  Rep.  638. 

33:  1047 
Cited  in  Hawkins  v.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  39  C.  C.  A.  539,  99  Fed.  323. 


5570.  The  mandate  of  the  Supreme  Court 
must  be  followed  by  the  court  below;  but 
if  the  mandate  is  framed  upon  a  mistaken 
supposition  of  facta  it  will  not  be  allowed 
to  work  injustice.  Milwaukee  &  M.  R.  Co. 
V.  Soutter,  2  Wall.  510,  17:  900 
Cited  in  Richmond  v.  Atwood,  17  L.R.A.  618, 

2  C.  C.  A.  607,  6  U.  S.  App.  151,  52  Fed. 
21 — ^Metcalf  v.  Watertown,  16  C.  C.  A.  39,  34 
U.  S.  App.  107,  68  Fed.  861 — Mackaye  v.  Mal- 
lory,  24  C.  C.  A.  421,  45  U.  S.  App.  741,  79 
Fed.  2 — ^Heinse  v.  Butte  &  B.  Consol.  Mln. 
Co.  61  C.  C.  A.  91,  126  Fed.  29 — ^Dod^^e  v. 
Gaylord,  53  Ind.  368. 

5571.  On  a  mandate  from  the  Supreme 
Court  of  the  United  States,  containing  a 
specific  direction  to  the  inferior  court  to 
enter  a  specific  judgment,  the  latter  court 
has  no  authority  to  do  anything  but  to 
execute  the  mandate.  Re  Washington  &  G. 
R.  Co.  140  U.  S.  91,  11  Sup.  Ct.  Rep.  673, 

35:  339 
Cited  in  Aspen  Mln.  k  Smelting  Co.  v.  Billings, 
150  U.  S.  37,  87  li.  ed.  988.  14  Sup.  Ct. 
Rep.  4 — North  Alabama  Development  Co.  v. 
Orman.  18  C.  C.  A.  313,  30  U.  S.  App.  646, 
71  Fed.  768 — ^Farrow  v.  Eclipse  Bicycle  Co, 
18  App.   D.  C.  112. 

5572.  A  reversal,  with  instructions  to  al- 
low certain  rentals,  in  effect  affirms  so  much 
of  the  decree  as  allowed  these  amounts;  and 
a  new  decree  awarding  interest  thereon  from 
the  date  of  the  former  decree  was  correct. 
Kneeland  v.  American  Loan  &  T.  Co.  13S 
U.  S.  509,  11  Sup.  Ct.  Rep.  426,  34:  1052 

5573.  Where  the  Supreme  Court  of  th? 
United  States  affirmed  a  judgment  founder! 
on  tort  which  did  not  allow  interest,  and 
that  court  did  not  award  interest,  it  was 
the  duty  of  the  court  below  to  enter  its 
judgment,  after  affirmance,  without  interest. 
Re  Washington  &  G.  R.  Co.  140  U.  S.  91. 
11  Sup.  Ct.  Rep.  673,  35:  339 
Cited  in   WashinfiTton  &  G.  B.  Co.  v.   Harmon 

(Washington  &  6.  R.  Co.  v.  Tobriner)  147 
U.  S.  589,  37  L.  ed.  291,  13  Sup.  Ct.  Rep. 
557 — Green  v.  Chicago,  S.  &  C.  R.  Co,  1  C. 
C.  A.  479,  6  U.  S.  App.  22,  49  Fed.  908— 
Roscnstein  v.  Tarr,  51  Fed.  370 — Metcalf  v. 
Watertown,  16  C.  C.  A.  42,  34  U.  8.  App. 
107,  68  Fed.  863— The  Glenochll,  128  Fed. 
969. 

5574.  The  allowance  by  the  circuit  court 
of  interest  on  a  fund  held  by  a  bank  in 
trust  is  not  in  violation  of  a  mandate  order- 
ing distribution  of  the  fund  as  a  balance  of 
certain  debts  without  any  direction  as  to 
interest  on  the  fund  in  bank,  the  date  when 
it  was  deposited  not  being  clear  on  the 
record.  Re  Qty  Nat.  Bank,  153  U.  S.  246. 
14  Sup.  Ct.  Rep.  804,  38:  705 

5575.  A  question  as  to  the  recoupment  of 
one  half  the  damages  to  a  cargo  from  a 
moiety  of  damages  awarded  to  one  of  the 
vessels  in  collision,  if  not  raised  or  passed 
upon  on  an  appeal  which  directs  a  decree  for 
a  division  of  the  damages  between  the  Tea- 
sels which  are  held  to  be  in  fault,  re- 
mains open  for  determination  by  the  lower 
court  under  a  mandate  to  enter  a  decree  in 
conformity  to  the  opinion  on  appeal.     Re 
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Union  S.  B.  Co.  178  U.  S.  317,  20  Sup.  Ct. 
Rep.  904,  44:  1084 

Cited  in  The  Conemaugh  Union  S.  B.  Co.  ▼. 
Erie  ft  W.  Transp.  Co.  189  U.  S.  364.  47  L. 
ed.  854,  23  Sup.  Ct.  Rep.  504 — The  New 
York,  44  C  C.  A.  43,  104  Fed.  566— Erie  & 
W.  Transp.  Co.  v.  Erie  R.  Co.  73  C.  C.  A. 
201,  142  Fed.  16. 

5576.  Where  in  an  action  to  recover  land, 
in  which  defendant  denies  plaintiff's  right 
of  possession,  but  sets  up  no  title  in  himself, 
there  is  a  reversal  in  this  court  and  a  man- 
date to  enter  judgment  for  the  defendant  be- 
low, an  entry  by  the  court  below  that  the 
defendant  has  right  to  the  lands  claimed  is 
erroneous,  but  the  judgment  should  be  the 
plaintiff  has  no  title.  Litchfield  v.  Dubuque 
k  P.  R.  Co.  7  Wall.  270,  19:  150 
Oit0A  in  Reynolds  v.   Newaygo  Circuit  Judge, 

109  Mich.  405,  67  N.  W.  520. 

5577.  A  circuit  court  cannot  make  a  de- 
cree creating  a  lien  upon  lands,  and 
directing  a  sale  thereof,  after  affirmance  by 
the  Supreme  Court  of  the  original  decree, 
which  was  for  a  payment  of  money  onlv. 
Boyce  v.  Grundy,  9  Pet.  275,  9:  127 

6578.  A  mandate  to  the  court  of  claims 
on  reversal  of  its  judgment,  directing  the 
entry  of  a  judgment  in  favor  of  certain 
tribes  of  Indians  for  the  value  of  lands 
granted  them  by  a  treaty,  does  not  leave  the 
court  at  liberty  to  redetermine  who  were 
the  parties  to  the  treaty  entitled  to  the 
benefit  of  its  provisions.  United  States  v. 
Xew  York  Indians,  173  U.  S.  464,  19  Sup. 
Ct.  Rep.  464,  43:  769 

Cited  in  Oneida  Indians  T.  United  States,  39 

Ct  CL   117. 

5579.  The  proper  construction  of  a  decree 
of  the  Federal  Supreme  Court  "reversing"  a 
decree  of  a  circuit  court  which  had  confirmed 
in  part  an  award  in  arbitration  proceedings, 
and  had  ordered  interest  to  be  paid  on  the 
remainder  from  the  date  fixed  by  the  award 
for  payment,  and  remanding  the  cause  with 
directions  to  confirm  the  award  for  and  up 
to  a  lesser  and  specified  sum,  does  not  pro- 
hibit the  circuit  court,  in  entering  its  de- 
cree pursuant  to  this  decision,  from  allow- 
ing interest  on  that  sum  from  the  date  so 
fijted,  where,  in  the  opinion  of  the  Supreme 
Court,  the  items  of  the  award  were  treated 
as  separate  matters,  some  of  which,  it  was 
said,  might  be  disallowed  without  affecting 
the  rest.  Re  Colombia,  195  U.  S.  604,  25 
Sup.  Ct.  Rep.  107,  49:  338 

5580.  It  appearing  that  the  merits  of  a 
cause  had  been  finally  decided  in  this  court, 
and  that  its  mandate  required  only  the 
execution  of  its  decree,  it  is  the  opinion  of 
this  court  that  the  circuit  court  is  bound  to 
carry  that  decree  into  execution,  although 
the  jurisdiction  of  that  court  be  "not  al- 
leged in  the  pleadings."  Skillern  v.  May,  6 
Cranch,  267,  3:220 

5581.  The  mandate  from  the  Supreme 
Court  to  the  circuit  court  must  be  the  guide 
in  executing  the  judgment  or  decree  on 
which  it  is  issued.  Where  the  direction  con- 
tained in  it  is  precise  and  unambiguous,  it 
is  the  duty  of  the  circuit  court  to  carry 


it  into  execution,  and  not  to  look  elsewhere 
for  authority  to  change  it«  meaning.  But 
when  the  circuit  court  is  referred  to  testi- 
mony to  ascertain  the  amount  to  be  decreed, 
and  is  authorized  to  take  more  evidence 
on  the  point,  it  may  sometimes  happen  that 
there  will  be  uncertainty  and  ambiguity  in 
the  mandate;  and  in  such  case  the  court 
below  has  unquestionably  the  right  to  re- 
sort to  the  opinion  of  the  Supreme  Court 
delivered  at  the  time  of  the  decree,  in  or- 
der to  assist  in  expounding  it.  West  v. 
Brashear,  14  Pet.  51,  10:  350 

Cited  In  Gaines  v.  Rugg  (Gaines  t.  Caldwell) 
148  U.  S.  242,  37  L.  ed.  437,  13  Sup.  Ct.  Rep. 
611 — Ex  parte  Union  S.  B.  Co.  178  U.  S. 
319,  44  L.  ed.  1085,  20  Sup.  Ct.  Rep.  904— 
Billings  V.  Aspen  Min.  &  Smelting  Co.  53 
Fed.  561 — ^Metcalf  v.  Watertown,  16  C.  C.  A. 

39,  34  U.  S.  App.  107,  68  Fed.  861— Balti- 
more Bldg.  &  L.  AsBO.  V.  Alderson,  39  C.  C. 
A.  612,  99  Fed.  492 — Wadbams  v.  Gay,  83 
111.  253— Lynn  v.  Lynn,  160  III.  318,  43  N. 
E.  482 — Jordan  v.  Humphrey,  82  Minn.  523, 
21  N.  W.  713 — Gamble  v.  Gibson,  10  Mo. 
App.  385 — ^Wollman  v.  Loewen,  108  Mo.  App. 
586,  84  S.  W.  166 — Blackburn  y.  Rellly,  48 
N.  J.  L.  84,  2  Atl.  817— Wells  v.  Llttlefield, 
62  Tex.  32 — Seellgson  v.  Texas  Transp.  Co. 
70  Tex.  201,  7  S.  W.  708 — Warren  v.  Robin- 
son, 21  Utah,  444,  61  Pac.  28 — Holleran  v. 
Melsel,  91  Va.  148,  21  S.  E.  658— Ean  v. 
Chicago,  M.  &  St.  P.  B.  Co.  101  Wis.  169,  76 
N.  W.  329. 

5582.  A  court  engaged  in  the  regular  trial 
of  causes  on  a  day  which  is  not  a  motion 
day  according  to  the  practice  of  the  court 
is  not  bound  to  drop  all  other  business  and 
immediately  grant  a  motion  for  judgment 
in  accordance  with  the  mandate  and  opin- 
ion of  a  higher  court  on  reversal  of  its 
decision,  but  it  has  the  right  and  duty  to 
take  the  motion  into  consideration,  if  it 
deems  it  necessary.  Re  Hall,  167  U.  S.  38, 
17  Sup.  a.  Rep.  723,  42:  69 

5583.  Where  this  court  reversed  the  judg- 
ment of  the  highest  court  of  a  state,  and  di- 
rected that  court  to  conform  its  judgment 
to  the  opinion  of  this  court;  but  the  fact 
on  which  the  judgment  was  reversed  did  not 
appear  in  the  record  from  the  lower  state 
court  from  which  the  case  was  brought  to 
the  highest  state  court;  and  the  latter,  in 
consequence,  claimed  it  had  no  jurisdiction 
to  reverse  the  judgment  of  the  lower  court, 
but,  instead,  dismissed  its  own  writ  of  er- 
ror to  the  lower  court, — ^this  court  affirms 
the  latter  judgment.  Davis  v.  Packard.  8 
Pet.  312,  8:  957 
Cited  In  Bank  of  United  States  v.  Moss,  6  How. 

40,  12  L.  ed.  335 — Roberts  v.  Haggart,  4  Dak. 
212,  29  N.  W.  656 — Van  Matre  v.  Sank*»y, 
148  111.  535,  23  L.RA.  671,  39  Am.  St.  Rep. 
196,  36  N.  E.  628 — Murphy  v.  Factors  &  T. 
Ins.  Co.  30  La.  Ann.  956 — Delafleld  v.  Illi- 
nois, 2  Hill,  168— Renlck  ▼.  Ludlngton,  20  W. 
Va.  637. 

tn.  Enforcement, 

Jurisdiction  of  Suit  against  Judge  for  Fail- 
ure to  Carry  into  Effect,  see  Admi- 
ralty,  61. 

See   also   supra,   332. 

5584.  Where    the    court   below    does    not 
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give  full  effect  to  the  mandate  of  the  ap- 
pellate court,  its  action  may  be  controlled 
by  a  writ  of  mandamus.  Re  Sanford  Fork 
&  Tool  Co.  160  U.  S.  247,  16  Sup.  Ct.  Rep. 
291,  40: 414 

Cited  in  Re  BIake«   175  U.   8.   117,   44   L.  ed. 
95,  20  Sup.  Ct.  Rep.  42 — Ex  parte  Union  S. 

B.  Co.  178  U.  S.  319,  44  L.  ed.  10S5,  20  Sup. 
Ct.    Rep.    944 — State   v.    Omaha   Nat.    Bank, 

60  Neb.  235,  82  N.  W.  850— State  ex  rel. 
Bullard  ▼.  Norrls,  61  Neb.  463,  85  N.  W. 
435 — State  ex  rel.  Horton  r.  Dickinson,  63 
Neb.  872,  89  N.  W.  431— Hebb  ▼.  County 
Court,  49  W.  Va.  733,  87  S.  E.  676. 

5585.  When  a  lower  court  does  not  exe- 
cute, or  disobeys  and  mistakes  the  meaning 
of,  the  mandate  of  the  Supreme  Court,  the 
party  aggrieved  may,  by  motion  for  a 
mandamus,  at  any  time  bring  the  errors  or 
omissions  of  the  inferior  court  before  the 
Supreme  Court  for  correction.  United 
States  V.  Fossatt,  21  How.  446,  16:  186 
Cited  in  Delgado  v.  Chavez,  5  N.  H.  648,  25 

Pac.  948. 

5586.  If  the  circuit  court  has  erred  or 
acted  beyond  its  province  in  construing  the 
mandate  and  opinion  of  the  Supreme  Court 
of  the  United  States,  it  may  be  compelled 
by  a  writ  of  mandamus  to  correct  the  mis- 
take, as  the  circuit  court  has  no  discretion 
as  to  obedience.  Gaines  v.  Caldwell  (Gaines 
v.  Rugg)  148  U.  S.  228,  13  Sup.  Ct.  Rep. 
611,  37:432 
Cited  in  Latta  v.   Granger,   167  U.   S.   84,   42 

L.  ed.  86,  17  Sup.  Ct.  Rep.  746 — United 
States  ex  rel.  Mudsill  Min.  Co.  v.  Swan,  18 

C.  C.  A.  79,  81  U.  S.  App.  112,  66  Fed.  649— 
United  States  ex  rel.  Iron  County  v.  Sever- 
ens,  18  C.  C.  A.  315,  37  U.  S.  App.  622,  71 
Fed.  769 — Southern  Bldg.  &  L.  Asso.  v. 
Carey,  117  Fed.  328 — State  ex  rel.  Reynolds 
V.  White,  40  Fla.  317,  24  So.  160 — State 
ex  rel.  Burbrldge  v.  Call,  41  Fla.  460,  26 
So.  1016 — Raleigh  v.  First  Judicial  Dist. 
Court,  24  Mont.  313,  81  Am.  St.  Rep.  431, 

61  Pac.  991 — Coombs  v.  Salt  Lake  ft  Ft  D. 
R.  Co.  11  Utah,  147,  39  Pac.  503 — ^Koonce 
V.  Doolittle,  48  W.  Va.  595,  87  S.  B.  644. 

5587.  If  the  circuit  court  refuses  to  obey 
the  mandate  of  this  court,  this  court  may, 
by  mandamus,  compel  it  to  do  so,  but  can- 
not control  its  discretion  while  proceeding, 
when  directed  to  proceed  as  right  and  jus- 
tice shall  require.    Re  Sawyer,  21  Wall.  235, 

22:  617 
Re  Denver  ft  R.  G.  R.  Co.  101  U.  S.  711, 

25:  872 
Cited  in  Ex  parte  Burtls,  103  U.  S.  238,  26 
L.  ed.  392— Ex  parte  Morgan,  114  U.  S.  176, 
29  L.  ed.  130.  5  Sup.  Ct.  Rep.  825— Sioux 
City  &  D.  M.  R.  Co.  v.  Chicago,  M.  &  St.  P. 
R.  Co.  27  Fed.  776 — The  Sydney.  47  Fed. 
262— The  New  York,  44  C.  C.  A.  40,  104 
Fed.  563 — Braithwaite  v.  Jordan,  5  N.  D. 
209,  31  Ii.R.A.  244,  65  N.  W.  701— Kansas 
City  &  S.  E.  R.  Co.  V.  Kansas  City  &  S. 
W.  R.  Co.  129  Mo.  69,  31  S.  W.  451— State 
ex  rel.  King  v.  Second  Judicial  Dist.  Court, 
25  Mont.  211,  64  Pac.  352 — Boody  v.  Wat- 
son, 64  N.  H.  186,  9  Atl.  794— Wells  v. 
Llttlefleld,  62  Tex.  34 — State  ex  rel.  Buch- 
anan V.  Kellogg,  95  Wis.  679,  70  N.  W:  300. 

5588.  Mandamus  may  be  issued  to  compel 
the  circuit  court  to  set  aside  its  orders 
granting  a  rehearing  for  newly  discovered 


evidence  after  the  merits  of  the  case  have 
been  disposed  of  by  the  Supreme  Court  of 
the  United  States  on  appeal  when  they  were 
in  unintentional  but  practical  disobedience 
of  the  mandate.  Re  Potts,  166  U.  S.  263. 
17  Sup.  a.  Rep.  520,  41:994 

Cited  in   Re  Blake,   175  U.   S.   117,  44  L.  ed. 

95,  20  Sup.  Ct  Rep.  42 — Bx  parte  Union  S. 

B.   Co.    178  U.    8.   319,   44   L.   ed.  10S5.  20 

Sup.  Ct.  Rep.  944 — Bx  parte  Fuller,  182  U. 

S.    568,   45   L.   ed.    1234,   21    Sup.  Ct.  Rep. 

871. 

5589.  If  the  special  mandate  directed  by 
the  24th  section  of  the  judiciary  act  is  not 
obeyed,  then  the  general  power  given  to  "all 
the  courts  of  the  United  States,  to  issue  any 
writs  which  are  necessary  for  the  exercise 
of  their  respective  jurisdictions,"  by  the  14th 
section  of  the  judiciary  act,  fairly  arises, 
and  a  mandamus  or  other  appropriate  writ 
will  go.  Sibbald  v.  United  SUtes,  12  Pet. 
488,  9:  1167 
Cited  in  Re  Washington  k  G.  R.  Co.  140  U.  S. 

95,  35  L.  ed.  341,  11  Sup.  Ct.  Rep.  673— 
Wells  V.   Littlefield,  62  Tex.  34. 

5590.  If  the  cause  has  been  remanded 
once  before,  and  the  state  court  has  declined 
or  refused  to  carry  into  effect  the  mandate 
of  the  Supreme  Court  thereon,  the  court 
will  proceed  to  a  final  decision  of  the  same, 
and  award  execution  thereon.  Martin  v. 
Hunter,  1  Wheat.  304,  4:97 
Cited  in   Holmes  v.  Magnire,  14   Pet  593,  10 

L.  ed.  665. 

5591.  Where  the  cause  is  here  upon  a  sec- 
ond writ  of  error,  the  court  may,  at  its  dis- 
cretion, remand  the  same  a  second  time,  or 
proceed  to  a  final  decision  of  the  same,  and 
award  execution.  The  latter  course  will  be 
taken  when  the  state  court  refuses  to  carry 
into  effect  the  mandate  of  this  court  on  the 
first  writ  of  error.  Magwire  v.  Tyler  (Tyler 
V.  Magwire)  17  Wall.  253,  21:576 
Cited  in  SUnley  v.  Schwalby,   162  U.  S.  281, 

40  L.  ed.  969,  16  Sup.  Ct.  Rep.  754— Metcalf 
V.  Watertown,  16  C.  C.  A.  40,  34  U.  S,  App. 
107,  68  Fed.  861. 

5592.  Disobedience  of  the  mandate  of  the 
Supreme  Court  of  the  United  States  after 
July  1,  1891,  is  not  sufficient  to  authorize 
an  appeal  to  the  Supreme  Court  from  the 
circuit  court,  although  the  original  case  was 
pending  before  that  date  and  therefore  ap- 
pealable under  the  act  of  March  3,  lS9i. 
Mason  v.  Pewabic  Min.  Co.  153  U.  S.  361. 
14  Sup.  Ct.  Rep.  847,  38:  7^5 
Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Shane,  157 

U.  S.  849,  39  li.  ed.  728,  15  Sap.  Ct.  Bep. 
641. 

5593.  Where  the  judgment  of  the  highest 
court  of  the  state  refusing  a  supersedeas 
(which  was  in  that  state  a  substitute  for  a 
writ  of  error)  to  the  lower  court  was  re- 
versed by  this  court,  and  the  cause  re- 
manded with  directions  to  allow  the  super- 
sedeas, but  the  highest  state  court  declined 
to  execute  the  mandate,  on  the  ground  that 
the  supersedeas  was  theft  barred  by  the 
State  Statute  of  Limitations,  this  court  or- 
dered the  mandate  to  be  recalled,  and  final 
judgment  to  be  entered  in  this  court,  n- 
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▼ersing  the  judgment  of  the  lower  state 
court,  and  awarding  judgment  in  accordance 
with  the  directions  contained  in  the  mandate 
previously  sent  to  the  state  court.  Wil- 
liams ▼.  Bruffy,  102  U.  S.  248,  26:  135 

Proper  remedy  to  enforce. 

Keviewability  of  Refusal  to  Obey  Man- 
date, see  supra,  I.  d,  2,  3. 
See    also   supra,   633. 

5594.  Where  the  mandate  of  the  appellate 
court  has  been  misconstrued  or  disregarded 
by  the  lower  court,  the  proper  remedy  is  by 
mandamus.  Mason  v.  Pewabic  Min.  Co.  153 
U.  S.  361,  14  Sup.  Ct.  Rep.  847,  38:  745 
Cited    in    State  v.  Omaba  Nat.  Bank,   60  Neb. 

23S,  82  N.  W.  850 — State  ez  rel.  Bullard  v. 
Norris,  61  Neb.  463,  85  N.  W.  435— State  ex 
rel.  Horton  y.  Dickinson,  63  Neb.  872,  89 
N.    W.  431. 

5595.  Mandamus  directing  the  United 
States  circuit  court  to  vacate  or  modify  its 
decree  entered  upon  the  mandate  on  the 
disposition  of  an  appeal  is  the  proper  rem- 
edy, if  the  mandate  of  the  Supreme  Court 
of  the  United  States  has  been  disregarded. 
Re  City  Nat.  Bank,  153  U.  S.  246,  14  Sup. 
Ct.  Rep.  804,  38:  705 
Cited   In  Re  Sanford  Fork  &  Tool  Co.  160  U. 

8.  256,  40  L.  ed.  416,  16  Sup.  Ct.  Rep.  291— 
Sx  parte  Union  S.  B.  Co.  178  U.  S.  319, 
44  L..  ed.  1085,  20  Sup.  Ct.  Rep.  904 — Blssell 
Carpet-Sweeper  Co.  t.  Goshen  Sweeper  Co.  19 
C-  C.  A.  29,  43  U.  S.  App.  47,  72  Fed.  546 
— Ex  parte  Mansfield,  11  App.  D.  C.  561 — 
BteTens  v.  Central  Nat.  Bank,  24  Misc.  348, 
63  N.  Y.  Supp.  193 — State  ▼.  Omaha  Nat. 
Bank,  60  Neb.  235,  82  N.  W.  850— State  ex 
rel.  Bullard  t.  Norrls,  61  Neb.  463,  85  N. 
W.  435 — State  ex  rel.  Horton  ▼.  Dickinson, 
63  Neb.  872,  89  N.  W.  431. 

5596.  If  a  mandate  of  this  court  has  been 
miaconstrued  by  the  court  below  to  the  in- 
jury of  either  party,  the  injured  party  has 
a  right  of  appeal,  or  he  may  obtain  a  man- 
damus from  this  coiu^.  Perkins  v.  Foumi- 
quet,  14  How.  328,  14:441 
Cook  V.  Porter  (Cook  v.  Burnley)  11  Wall, 

672,  20: 84 

Cited  In  Milwaukee  &  M.  R.  Co.  t.  Soutter,  2 
Wall.  448,  17  L.  ed.  861 — Bofflnger  v.  Tuyes, 
120  U.  S.  204,  30  L.  ed.  651,  7  Sup.  Ct. 
Rep.  529 — Re  Washington  &  O.  R.  Co.  140 
U.  8.  95,  85  L.  ed.  341,  11  Sup.  Ct.  Rep. 
673 — Galnea  y.  Rugg  (Gaines  v.  Caldwell) 
148  IT.  S.  243,  87  L.  ed.  437,  13  Sap.  Ct. 
Rep.  611 — City  Nat.  Bank  ▼.  Hunter,  152 
U.  S.  514,  88  L.  ed.  536,  14  Sap.  Ct.  Rep. 
675 — Re  Sanford  Fork  &  Tool  Co.  160  U. 
8.  255,  4  L.  ed.  416,  16  Sup.  Ct.  Rep.  291— 
Re  Blake,  175  U.  S.  118,  44  L.  ed.  95,  20 
Sap.  Ct.  Rep.  42 — Bx  parte  Union  S.  B.  Co. 
178  V.  S.  819,  44  L.  ed.  1085,  20  Sup.  Ct. 
Rep.  904 — Bissell  Carpet-Sweeper  Co.  v. 
Goshen  Sweeper  Co.  19  C.  C.  A.  29,  43  U. 
8.  App.  47,  72  Fed.  549 — Ex  parte  Mans- 
field, 11  App.  D.  C.  561 — State  y.  Omaha 
Nat.  Bank,  60  Keb.  243,  82  N.  W.  850— 
State  ex  rel.  Bullard  y.  Norrls,  61  Neb.  463, 
85  N.  W.  435 — State  ex  rel.  Horton  y. 
Dickinson,  63  Neb.  872,  89  N.  W.  481. 

5597.  Writ  of  error,  and  not  mandamus, 
ia  the  proper  remedy  to  correct  the  action 
of  a  state  court  in  failing  to  give  full  ef- 
fect to  a  mandate  from  the  Supreme  Court 
of  the  United  States  by  mistaking  or  mis- 
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construing  its  judgment.    Re  Blake,  175  U. 
S.  114,  20  Sup.  Ct.  Rep.  42,  44:  94 

Cited  in  Baltimore  Bldg.  &  L.  Asso.  y.  Alder- 
son,  39  C.  C.  A.  611,  99  Fed.  491— Kdin- 
burg  Coal  Co.  y.  Humphreys,  67  C.  C.  A. 
436.  134  Fed.  840 — State  ex  rel.  Worcbester 
V.  Nelson.  105  Wis.  115,  80  N.  W.  1105. 

Prerequisites  to  enforcement. 

5598.  Upon  reversal  of  a  state  judgment 
the  United  States  Supreme  Court  will  not 
grant  a  motion  to  give  effect  to  its  judg- 
ment, where  it  does  not  appear  that  applica- 
tion has  been  made  to  the  state  court  to 
carry  the  mandate  into  effect.  Royall  v. 
Virginia  (Re  Royall)  125  U.  S.  696,  8  Sup. 
Ct.  Rep.  1392,  31 :  855 

n.  Restitution    on    Reversal;    Effect    of 
Reversal  Qenerally. 

Reviewability  of  Decree  for  Restitution,  see 

supra,  37. 
Liability    of    Creditor    or    His    Agent    for 

Moneys  Received  Prior  to  Reversal,  see 

Execution,  86. 
See  also  supra,  2438,  5393,  5549;  Prize  and 

Capture,  244. 

5599.  [Restitution  of  lands  will  not  be 
decreed  upon  writ  of  error,  when  possession 
has  been  lost  under  a  judgment  in  a  sum- 
mary proceeding  adopted  by  consent.  Fitz- 
alden  v.  Lee,  2  Dall.  205   (Sup.  Ct.  Pa.) 

1 :  350] 

5600—1.  Where  the  fund  has  been  dis- 
tributed, and  the  judgment  under  which  it 
was  distributed  is  reversed,  a  writ  of  resti- 
tution will  be  issued  to  cause  the  fund  to 
be  restored  to  the  registry  of  the  court. 
Morris  v.  United  States  (Morris's  Cotton) 
8  Wall.  507,  19:  481 

Cited  in  Northwestern  Fuel  Co.  y.  Brock,  139 

U.  S.  220,  35  L.  ed.   153,  11   Sup.  Ct.'  Rep. 

523 — Farmers  Loan  &  T.  Co.  y.  Candler,  94 

Ga.  214,  21  S.  E.  518. 

5602.  On    the    reversal    of    an    erroneous 
judgment,  the  law  raises  an  obligation  in 
the  party  to  the  record  who  has  received  the 
benefit  of  the  judgment,  to  make  a  restitu- 
tion to  the  other  party  for  what  he  has  lost. 
Bank  of  United  States  v.  Bank  of  Washing- 
ton,  6   Pet.   8,  8:  299 
Cited  in  Northwestern  Fuel  Co.  v.  Brock,  139 
U.   S.  220,  35  L.  ed.  153,   11   Sup.  Ct.  Rep. 
523 — United  States  ex  rel.  International  Con- 
tractingr  Co.  y.   Lamont,   155  U.   S.  310,   39 
L.   ed.   164,  15  Sup.   Ct.   Rep.   97 — Crane  v. 
Runey,  26  Fed.  16 — The  Ellsa  Lines,  52  C. 
C.  A.  201,   114  Fed.  313— The  Elisa  Lines. 
65   C.    C.    A.   540,    132    Fed.   244— Marks  v. 
Cowles,  61  Ala.  303 — McCall  v.  McCurdy,  69 
Ala.    70 — Ex    parte    Walter    Bros.    89    Ala. 
239,  18  Am.  St.  Rep.  103,  7  So.  400 — Flor- 
ence  Cotton   &   Iron   Co.   y.   Louisville   Bkf;. 
Co.   138  Ala.  592,  100  Am.   St.  Rep.  50,  36 
So.  456 — Reynolds  v.  Hosmer,  45  Cal.  630 — 
Applegarth   y.   Dean,   68    Cal.    494,    13   Pac. 
587 — Asbton  v.  Heydenfeldt,  124  Cal.  17.  56 
Pac.   624 — Florida   C.   R.   Co.   y.   Bisbee.    18 
Fla.   66 — McJilton  v.   Love,   13   111.   495,   54 
Am.  Dec.   449 — Field  v.   Anderson.   103   111. 
406 — Gage   v.    Board    of    Directors,    106    III. 
511— Major   y.   Collins,    17   111.   App.    24;J— 
Smith  y.  Zent,  83  Ind.  87,  43  Am.  Rep.  61 — 
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Indianapolis  v.  McAyoy,  80  Ind.  590 — ^Thomp- 
son T.  Reasoner,  122  Ind.  457,  7  L.R.A.  496, 
24  N.  E.  223 — Chambllss  v.  Hass  (Iowa)  68 
L.RA.  131,  101  N.  W.  153— Wabaunsee 
County  V.  Walker,  8  Kan.  436 — First  Nat. 
Bank  y.  Elliott,  60  Kan.  175,  55  Pac.  880— 
Hays  V.  Griffith,  85  Ky.  881,  3  8.  W.  431— 
Peck  v.  McLean,  36  Minn.  231,  1  Am.  St. 
Rep.  665,  30  N.  W.  759 — Gowen  v.  Conlow, 
51  Minn.  215,  53  N.  W.  365— Hall  T.  Wells, 
54  Miss.  307 — Gott  v.  Powell,  41  Mo.  420— 
Llpp  V.  Hunt,  29  Neb.  258,  45  N.  W.  685— 
Lott  V.  Swezey,  29  Barb.  89 — Haebler  v. 
Myers,  132  N.  Y.  868,  15  L.R.A.  590,  28  Am. 
St.  Rep.  589,  30  N.  E.  963— Burckmyer  v. 
Beach,  7  Rich.  Bq.  494 — Petlcolas  ▼.  Car- 
penter, 53  Tex.  29 — Green  ▼.  Brengle,  84  Va. 
916,  6  S.  E.  603— Singly  v.  Warren,  18 
Wash.  437,  63  Am.  St.  Rep.  896,  51  Pac. 
1006 — Beard  v.  Beard,  25  W.  Va.  490,  62 
Am.  Rep.  219 — Harrlgan  ▼.  Gilchrist,  121 
Wis.  441,  99  N.   W.  909. 

5602a.  On  reversal  of  a  judgment  of  the 
circuit  court  in  a  confiscation  case,  its 
order  of  confirmation  of  the  sale,  as  well  as 
its  order  of  distribution,  falls  with  the 
judgment.  Conrad  v.  United  States  (Con- 
rad's Lots)  20  Wall.  115,  22:  328 

5603.  Sometimes  it  is  done  by  a  writ  of 
restitution  without  a  scire  facias,  when  the 
record  shows  the  money  has  been  paid  and 
there  ig  a  certainty  as  to  what  has  been 
lost.  In  other  cases  a  scire  facias  may  be 
necessary  to  ascertain  what  is  to  be  re- 
stored. But  as  it  respects  third  persons, 
whatever  has  been  done  under  the  judgment 
whilst  it  remained  in  full  force  is  valid  and 
binding.  Bank  of  United  States  v.  Bank  of 
Washington,  6  Pet.  8,  8:  299 
died  in  Camp  ▼.  Moseley,  2  Fla.  195 — Mat- 
thews V.  Williams,  13  Fla.  619 — Horton  ▼. 
State,  63  Neb.  42,  88  N.  W.  146. 

5604.  If  a  third  person  received  any  part 
of  the  fund,  the  rights  of  those  petitioning 
for  restitution  followed  the  money  into  his 
hands,  and  he  is  liable  for  it.  Re  Morris, 
9  Wall.  605,  19:  799 

5605.  The  mandate  of  this  court  requir- 
ing the  restitution  of  money  must  be  obeyed 
as  far  as  practicable.  All  the  distributees 
within  reach  of  the  territorial  jurisdiction 
of  the  court  must  be  required  by  the  proper 
order  to  refund  what«they  have  received. 
If  they  fail  to  do  so,  they  should  be  dealt 
with  promptly  by  attachment  for  contempt. 
Re  Morris,  9  Wall.  605.  19:  799 
CUed  in  Northwestern   Fuel  Co.  v.  Brock,  139 

U.  S.  221,  35  L,  ed.  153,  11  Sup.  Ct.  Rep. 
523 — The  Sabine,  50  Fed.  217 — Ash  ton  v. 
Heydenfeldt,  127  Cal.  449.  59  Pac.  759— 
State  V.  Jacobs,  11  Or.  315,  8  Pac.  332 — 
McFadden  v.  Swlnerton,  36  Or.  355,  62  Pac. 
12. 

5606.  Where  the  defendants  in  an  execu- 
tion paid  to  the  agents  of  the  plaintiff  the 
amount  of  the  debt,  and  gave  a  verbal  notice 
that  it  was  their  intention  to  sue  out  a 
writ  of  error  to  reverse  the  judgment,  and 
the  agents  paid  over  to  the  plaintiff  forth- 
with the  amount  received,  the  defendants, 
after  reversal  of  the  judgment,  could  not 
recover  the  sum  paid  from  the  agents.  The 
payment  was  made  under  a  legal  obligation, 
and   the   subsequent  reversal   of  the  judg- 


■  ment  could  not  have  a  retrospective  affect 

I  to  make  void  that  which  was  lawful  when 

done.     Bank  of  United  States  ▼.  Bank  of 

Washington,  6  Pet.  8,  8:299 

CUed   in   Napier    v.    McDonald,    14    Ga.   97— 

Bridges   v.    McAlister,    106    Ky.    798,   45  L. 

R.A.  803,  90  Am.  St.  Rep.  267,  51  S.  W.  603 

— Huffman  v.  Newman,  55  Neh.  716,  76  N. 

W.  409 — Wallace  v.  New  York,  52  Hmi,  589, 

5  N.  y.  Supp.  705 — Clark  v.  Smith,  57  A  pp. 

Div.  526,  68  N.  Y.  Supp.  39. 

Editorial  note. 

[Liability  for  tort  in  doing  things  au- 
thorized by  subsisting  judgment,  afterwards 
reversed.     45  L.R.A.  800.] 

Rights  and  liabilities  of  purchaser. 

See  also  supra,  5549;   Judgment,  376. 

5607.  Reversal  of  the  judgment  does  not 
affect  a  purchaser  at  a  sale  underwit,  not  a 
party  to  the  suit.  McGoon  v.  Scales,  9  Wall. 
23,  19:  545 

Brignardello  v.  Gray,  1  Wall.  627,      17:  692 
Limited  in  Phelps  v.  Elliott,  35  Fed.  460. 

Cited  in  Pennoyer  v.  Neff,  95  U.  S.  746.  24 
L.  cd.  577 — Davis  v.  Gaines,  104  U.  8.  391. 
26  L.  ed.  750 — Galpin  v.  Page.  1  Sawy.  318. 
Fed.  Cas.  No.  6,205 — South  Fork  Canal  Co. 
V.  Gordon,  2  Abb.  (U.  8.)  487,  Fed.  Cas. 
No.  13,189— Phelps  v.  Elliott,  S5  Fed.  460- 
Rector  v.  Fitzgerald,  8  C.  C.  A.  280.  19  V. 
S.  App.  423,  59  Fed.  810 — Lake  Brie  k  W. 
R.  Co.  V.  Smith,  61  Fed.  887 — Grape  Cre«k 
Coal  Co.  T.  Farmers'  Loan  &  T.  Co.  12  C. 
C.  A.  355,  24  U.  S.  App.  38,  63  Fed.  896— 
Rjan  T.  Staples,  23  C.  C.  A.  549,  40  U.  8. 
App.  427,  76  Fed.  729 — Foster  v.  Moody.  51 
Ala.  478 — Garvin  v.  Watkins,  29  Fla.  165. 
10  So.  818 — Wadhams  v.  Gay,  78  111.  422— 
Thompson  v.  Reasoner,  122  Ind.  456.  7  L. 
R.A.  496,  24  N.  E.  223 — Boos  v.  Morgan,  140 
Ind.  207,  39  N.  E.  919 — Hehard*s  Sncecs* 
sion,  18  La.  Ann.  494 — McAusland  v.  rnndt, 
1  Neh.  243,  93  Am.  Dec.  358— Martin  t. 
Victor  Mill  &  Min.  Co.  10  Nev.  198,  9  Pac 
886— Park  Hill  Co.  v.  Herriot,  41  App.  DIt. 
832,  58  N.  T.  Supp.  552 — Satton  ▼.  Schon- 
wald.  86  N.  C.  203,  41  Am.  Rep.  455— 
England  v.  Gamer,  90  N.  C.  200 — Harle  t. 
Langdon.  60  Tex.  562 — Zirkle  v.  McCue,  26 
Gratt.  527 — Quesenberry  v.  Barbour,  31 
Gratt.  500 — Camden  v.  Haymond,  9  W.  Va. 
690 — Hughes  v.  Hamilton.  19  W.  Va.  397— 
Hall  V.  Hall,  26  W.  Va.  30 — Donfee  v. 
Childs,  45  W.  Va.  165,  80  S.  B.  102. 

6606.  An  innocent  purchaser  of  realty, 
purchasing  upon  faith  of  a  decree  where  the 
court  had  jurisdiction  of  parties  and  subject- 
matter  and  all  parties  whose  title  eould  be 
affected  were  before  the  court,  cannot  be 
disturbed  in  his  title  by  the  reversal  of  the 
decree.  Voorhees  v.  Jackson  ex  dem.  Bank 
of  United  States,  10  Pet.  449,  9:  490 

Cited  in  Ryan  v.  Staples,  23  C.  C.  A.  549.  40 
U.  S.  App.  427.  76  Fed.  729— Fraser  t. 
Prather,  1  MacArth.  215— Fergus  v.  Wood- 
worth,  44  111.  381 — Wadhams  v.  Gay,  73 
111.  422 — Hents  v.  Waro,  1  Cln.  Sap.  Ct. 
Rep.  392 — Dnnfee  v.  Childs,  45  W.  Va.  165, 
30  S.  E.  102. 

5609.  In  California  a  purchaser  at  a 
judicial  sale  loses  his  title  upon  a  reversal 
of  the  judgment  or  decree  under  which  the 
sale  was  made,  where  such  purchaser  is  a 
party  to  the  judgment  or  decree,  or  an  at- 
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tomey  for  such  party.     Galpin  v.  Page,  18 

Wall.   350,        -  21:959 

Cited   la    Martin   t.   Victor   Mill    &    Min.    Co. 

19  Nev.  198,  9  Pac  336 — Adams  v.  Odom, 

74  Tex.  212,  15  Am.  St.  Rep.  827,  12  S.  W. 

84. 

5610.  The  court,  in  reversing  a  sentence 
of  condemnation  because  the  law  under 
which  the  forfeiture  accrued  had  expired, 
will  not  order  the  money  to  be  repaid, 
but  will  award  restitution  of  the  property 
aa  if  no  sale  had  been  made.  The  Rachel 
V.  United  States,  6  Cranch,  329,         3:  239 

Idability  of  government. 

5611.  Where  a  part  of  the  proceeds  of  the 
property  condemned  in  confiscation  proceed- 
ings had  been  received  by  the  United  States, 
upon  reversal  of  the  decree  of  condemnation 
and  an  order  for  restitution,  the  court  has 
no  authority  to  order  the  United  States  to 
refund.    Re  Morris,  9  Wall.  605,         19:  799 

5612.  Where,  pending  appeal  from  a  sen- 
tence of  condemnation,  and  after  the  vessel 
bad  been  sold  in  pursuance  thereof,  and  the 
proceeds  had  been  paid  to  the  United  States, 
the  law  under  which  the  forfeiture  accrued 
had  expired,  this  court  refused  to  direct 
that  the  proceeds  should  be  paid  over  to  the 
claimants,  saying  that  was  a  matter  to  be 
left  to  the  consideration  of  the  court  be- 
low, but  made  a  general  order  for  the  resti- 
tution of  the  property.  The  Rachel  v. 
United  States,  6  Cranch,  329,  3:  239 

o.  Second  Appeal  or  Writ  of  Error, 

Double  and  Successive  Appeals  from  Same 
Judgment,  see  supra,  IV.  o. 

1.  When  Lies. 

From  Same  Judgment,  tee  supra,  3097-3110. 
See  also  supra,  1167,  5387,  5591,  5592,  5596, 
'      5597;  infra,  5635. 

5613.  An  appeal  will  not  lie  from  a  de- 
cision in  exact  accordance  with  the  mandate 
on  a  previous  appeal.  United  States  v. 
Kew  York  Indians,  173  U.  S.  464,  19  Sup. 
Ct  Rep.  464,  43:  769 
Humphrey  v.  Baker,  103  U.  S.  736,  26:  456 
Stewart  v.  Salamon,  97  U.  S.  361,  24:  1044 
Aapen  Min.  ft  Smelting  Go.  v.  Billings,  150 

U.  S.  31,  14  Sup.  a.  Rep.  4,  37:  986 

DigHnffuUhed  In  Potts  v.  Creager,  71  Fed.  579 
— Re  Sanford  Fork  &  Tool  Co.  160  U.  S. 
969,  40  L.  ed.  417,  16  Sup.  Ct  Rep.  291. 

OUed  in  Humphrey  v.  Baker,  103  V.  S.  737, 
26  L.  ed.  456 — Hinckley  v.  Morton,  103  U. 
8.  764,  26  L.  ed.  459— Mackall  ▼.  Richards, 
116  U.  S.  46,  29  L.  ed.  558,  6  Sup.  Ct.  Rep. 
234 — Klngsbary  v.  Buckner,  134  U.  S.  671, 
S8  L.  ed.  1055,  10  Sup.  Ct.  Rep.  638 — 
Oaines  v.  Rugg  (Gaines  v.  Caldwell)  148  U. 
B.  242,  37  L.  ed.  437,  13  Sup.  Ct.  Rep.  611 
— ^Texas  &  P.  R.  Co.  v.  Anderson,  149  U.  S. 
242,  37  L.  ed.  710,  18  Sup.  Ct.  Rep.  843— 
Aspen  Min.  ft  Smelting  Co.  v.  Billings,  150 
U.  8.  37,  37  L.  ed.  989,  14  Sup.  Ct.  Rep.  4 — 
Re  Potts,  166  U.  S.  267,  41  L.  ed.  995,  17 
Sop.  Ct.  Rep.  520 — United  States  v.  New 
York  Indians.  173  U.  8.  473,  43  L.  ed.  772, 
19  Sop.  Ct.  Rep.  464 — Illinois  ▼.  Illinois  C. 


R.  Co.  184  U.  S.  92,  46  L.  ed.  447,  22  Sup. 
Ct.  Rep.  300— Kimberly  ▼.  Arms,  40  Fed. 
550 — Billings  v.  Aspen  Min.  &  Smelting  Co. 
53  Fed.  562— Potts  ▼.  Creager,  71  Fed.  575 
— Bissell  Carpet-Sweeper  Co.  v.  Goshen 
Sweeper  Co.  19  C.  C.  A.  32,  43  U.  S.  App. 
47,  72  Fed.  552 — Central  Trust  Co.  v.  Evans, 
19  C.  C.  A.  568,  43  U.  S.  App.  214,  73  Fed. 
567— Re  Pike,  22  C.  C.  A.  245,  33  U.  S. 
App.  673,  76  Fed.  401— Merrill  v.  National 
Bank,  24  C.  C.  A.  63,  41  U.  S.  App.  645, 
78  Fed.  208 — Mutual  Reserye  Fund  Life 
Asso.  V.  Beatty,  35  C.  C.  A.  580,  93  Fed. 
754 — White  ▼.  Bruce,  48  C.  C.  A.  408,  109 
Fed.  363— Blythe  Co,  y.  Hinckley,  49  C.  C. 
A.  661,  111  Fed.  841 — Southern  Bldg.  &  L. 
Asso.  v.  Carey,  117  Fed.  328 — Riverside 
County  y.  Thompson,  122  Fed.  863 — Mackall 
y.  Willoughby,  6  App.  D.  C.  127— McLane 
V.  Cropper,  6  App.  D.  C.  433 — Ex  parte 
Mansfield,  11  App.  D.  C.  560 — Farrow  v. 
Eclipse  Bicycle  Co.  18  App.  D.  C.  Ill — Wil- 
lis y.  Felton,  119  Ga.  636,  46  S.  E.  857 — 
Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  R. 
Corp.  169  Mass.  162,  47  N.  E.  606 — Kimpton 
y.  Jubilee  Placer  Min.  Co.  22  Mont.  109,  55 
Pac.   918— McClung  y.  Harris,   11  Okla.   65, 

65  Pac.  941 — Krantz  y.  Rio  Grande  West- 
ern R.  Co.  13  Utah,  4,  32  L.R.A.  829,  43 
Pac.  623 — Patten  Paper  Co.  y.  Green  Bay 
&  M.  Canal  Co.  93  Wis.  200,  66  N.  W.  601. 

5614.  An  appeal  will  not  be  entertained 
from  a  decree  of  an  inferior  court  entered 
in  exact  accordance  with  the  mandate  of  the 
Supreme  Court  upon  a  previous  appeal. 
Where  such  appeal  is  taken  upon  applica- 
tion of  the  appellee,  the  Supreme  Court 
will  examine  the  decree  entered,  and,  }f  it 
conforms  to  the  mandate,  dismiss  the  case 
with  costs.  Mackall  v,  Richards,  116  U.  S. 
45,  6  Sup.  Ct  Rep.  234,  29:  558 
Cited  in  United  States  v.  New  York  Indians, 

173  U.  S.  473,  43  L.  ed.  772,  19  Sup.  Ct. 
Rep.  464 — Merrill  y.  National  Bank,  24  C. 
C.  A.  63,  41  U.  S.  App.  645,  78  Fed.  208 — 
Southern  Bldg.  &  L.  Asso.  y.  Carey,  117 
Fed.  328 — ^Mackall  v.  Willoughby,  6  App.  D. 
C.  127 — ^McLane  y.  Cropper,  6  App.  D.  C. 
433— Mackall  y.  Mitchell,  18  App.  D.  C. 
03— McClung  y.  Harris,  11  Okla.  65,  65 
Pac.  941 — Waterman  y.  Lemon,  3  Wash. 
Terr.  17,  13  Pac.  905 — Patten  Paper  Co. 
y.  Green  Bay  &  M.  Canal  Co.  93  Wis.  290, 

66  N.  W.  601. 

5615.  The  circuit  court  of  appeals  cannot 
review  by  writ  of  error  the  judgment  of  the 
circuit  court  entered  in  execution  of  the 
mandate  of  the  Supreme  Court  of  the  Unit- 
ed States.  Texas  &  P.  R.  Co.  v.  Anderson, 
149   U.   S.   237,   13   Sup.   Ct.  Rep.   843, 

37:  717 
Cited  in  Mason  v.  Pewabic  Min.  Co.  153  U. 
S.  366.  38  L.  ed.  746,  14  Sup.  Ct.  Rep.  847 — 
Texas  &  P.  R.  Co.  y.  Gay,  167  U.  S.  745,  42 
L.  ed.  1209,  17  Sup.  Ct  Rep.  1000 — Cen- 
tral Trust  Co.  y.  Eyans,  19  C.  C.  A.  568,  43 
U.  S.  App.  214,  73  Fed.  567— Merrill  y. 
National  Bank,  24  C.  C.  A.  63,  41  U.  S. 
App.  645,  78  Fed.  208 — White  v.  Bruce,  48 
C.  C.  A.  409,  109  Fed.  364 — ^Patten  Paper 
Co.  y.  Green  Bay  &  M.  Canal  Co.  93  Wis. 
290,    66    N.    W.   601. 

5616.  Where,  after  decision  of  this  court, 
nothing  is  done  in  the  district  court  ex- 
cept to  file  the  mandate  of  this  court  and 
enter  it  on  its  records,  there  is  no  ground 
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of  appeal.     United  States   v.   Fremont,   18 
How.  30,  15:302 

Cited  in  Wadhams  v.  Gay,  83  111.  253 — Lynn 
.  y.  Lynn,  160  III.  818,  43  N.  E.  482. 

5617.  Alleged  errors  of  the  lower  court 
in  carrying  into  effect  the  mandate  of  the 
Supreme  Court  reviewed  on  writ  of  error. 
Himely  v.  Rose,  5  Cranch,  313,  3:  111 
Cited  in  Metcalf  ▼.  Watertown,  16  C.  C.  A.  39, 

34  U.  S.  App.  107,  68  Fed.  861. 

5618.  The  right  to  a  second  writ  of  er- 
ror for  the  purpose  of  correcting  an  alleged 
mistake  of  the  court  below  in  giving  effect 
to  the  mandate  recognized.  Chaffin  v.  Tay- 
lor, 116  U.  S.  567,  6  Sup.  Ct.  Rep.  518, 

29:  727 

Cited  in  Metcalf  ▼.  Watertown,  16  C.  C.  A.  40, 

34  U.  S.  App.  107,  68  Fed.  861— Wabash,  St. 

L.  &  P.   R.  Co.  V.  Peterson,   115  111.  601,  6 

N.  E.  412. 

5619.  Second  appeals  to  the  Supreme 
Court  will  lie  in  certain  cases  where  it  is  al- 
leged that  the  mandate  of  such  court  has 
not  been  properly  executed.  Pearce  v. 
Germania  Ins.  Co.  (The  Lady  Pike)  96  U. 
S.  461,  24:  672 
Cited  in  Stewart  v.  Salamon,  97  U.  S.  362,  24 

L.  ed.   1045— Kingsbury  v.   Buckner.   134  U. 
S.    671,    33    L    ed.    1055,    10   Sup.    Ct.    Rep. 
•   638— Palmer  v.  Utah  &  N.  R.  Co.  2  Idaho, 
884,  16  Pac.  553. 

5620.  Second  appeals  have  always  been 
allowed  to  bring  up  proceedings  subsequent 
to  the  mandate  and  not  settled  by  the  terms 
of  the  mandate  itself.  Hinckley  v.  Morton, 
103  U.  S.  764,  26:  458 
Cited  in  Re  Sanford  Fork  &  Tool  Co.   160  U. 

S.  256,  40  L.  ed.  416,  16  Sup.  Ct  Rep.  291 
— Metcalf  V.  Watertown,  16  C.  C.  A.  40,  84 
U.  S.  App.  107,  68  Fed.  861— Blssell  Car- 
pet-Sweeper Co.  V.  Qoshen  Sweeper  Co.  19 
C.  C.  A.  29.  43  U.  S.  App.  47,  72  Fed.  649— 
James  v.  Central  Trust  Co.  47  C  .C.  A.  876. 
108  Fed.  931 — Southern  Bldg.  &  L.  Asso. 
▼.  Carey,  117  Fed.  828 — Ex  parte  Mansfield, 
11  App.  D.  C.  662 — Stevens  v.  Central  Nat. 
Bank,  24  Misc.  848,  53  N.  Y.  Supp.  193. 

5621.  When  a  case  is  sent  to  a  court  be- 
low by  a  mandate  from  this  court,  no  appeal 
will  lie  from  any  order  or  decision  of  the 
court  until  it  has  passed  its  final  decree  in 
the  case.  United  States  v.  Fossatt,  21  How. 
445,  16:  185 
Cited  in  Metcalf  v.  Watertown,  16  C.  C.  A.  39, 

34  U.  S.  App.  107.  68  Fed.  861 — Germania 
P.  Ins.  Co.  V.  Francis,  43  Hun,  628. 

5622.  After  the  authenticity  of  a  grant  of 
land  in  California  is  ascertained  in  this 
court,  and  a  reference  made  to  the  district 
court  to  determine  the  bounds  of  the  grant 
in  order  that  final  confirmation  may  be 
made,  another  appeal  cannot  be  claimed 
until  the  whole  directions  of  this  court  are 
complied  with,  and  that  decree  made.  Unit- 
ed States  V.  Fossatt,  21  How.  446,  16:  186 
Cited  in  More  v.  Steinbach,  127  U.  S.  82,  82 

L.  ed.  55,  8  Sup.  Ct.  Rep.  1067— DeGuyer  v. 
Banning,  167  U.  S.  737,  42  L.  ed.  344,  17 
Sup.  Ct.  Rep.  937 — Thompson  v.  Los  An- 
geles Farming  &  Mill  Co.  180  U.  S.  78,  45 
L.  ed.  435,  21  Sup.  Ct.  Rep.  289— Gwln  v. 
United  States,  184  U.  S.  672,  46  L  ed. 
745,  22  Sup.  Ct.  Rep.  526 — Bajorques  v. 
United    States,    Fed.    Cas.    No.    761 — Blssell 


v.*Henshaw,  1  Sawy.  653,  Fed.  Cas.  No. 
1,447 — United  States  v.  Castro,  Fed.  Csa. 
No.  14,753 — United  States  v.  Folsom,  Fed. 
Cas.  No.  15,126 — United  States  v.  Folsom, 
7  Sawy.  606,  Fed.  Cas.  No.  15,127— United 
States  V.  Hoppe,  Fed.  Cas.  No.  15.388— 
United  States  v.  Peralta.  Fed.  Cas.  No.  16,- 
032 — United  States  v.  Rico,  Fed.  Cas.  No. 
16,160 — United  States  v.  Semple,  Fed.  Cts. 
No.  16,250 — United  States  v.  Sutter.  Fed. 
Cas.  No.  16,424 — United  States  v.  Peralta, 
99  Fed.  628— Mott  v.  Smith,  16  Cal.  548— 
Valentine  v.  Sloss,  103  Cal.  222,  37  Pac 
410. 

5623.  Where  a  decree  of  the  inferior  court 
was  rendered  in  conformity  with  the  man- 
date of  the  supreme  court'  of  Hlinois,  it  is 
beyond  the  control  of  the  latter  court  when 
questioned  upon  a  second  appeal  in  the  same 
case.  Kingsbury  v.  Buckner,  134  U.  S.  650, 
10  Sup.  Ct.  Rep.  638,  33:  1047 
Cited  in  Bissell  Carpet-Sweeper  Co.  v.  Goshen 

Sweeper  Co.  19  C.  C.  A.  32,  43  U.  S.  App. 
47,  72  Fed.  552 — Re  Gamewell  Fire  Alarm 
Teleg.  Co.  20  C.  C.  A.  114.  33  U.  S.  App. 
432,  73  B'ed.  911 — Stote  ex  rel.  Reynolds  t. 
White,  40  Fla.  317,  24  So.  160— Nashua  k 
L.  R.  Corp.  V.  Boston  &  L.  R.  Corp.  169 
Mass.  163,  47  N.  E.  606 — Klmpton  v.  Jubilee 
Placer  Min.  Co.  22  Mont.  110,  55  Pac.  918. 

2.  What  may  he  Considered;  Law  of  the 

Case, 

Raising  Federal  Question  on  Second  Appeal, 
see  supra,  1290,  1291. 

5624.  Upon  a  second  appeal,  the  facts  be- 
ing unchanged,  the  law  of  the  case  once  de- 
clared remains  the  law.  Johnston  v.  Jones, 
1  Black,  209,  17:117 

5625.  No  questions  onoe  considered  and  de- 
cided by  an  appellate  court  can  be  re-ex- 
amined at  any  subsequent  stage  of  the  same 
case.  Re  Sanford  Fork  &  Tool  Co.  160  U. 
S.  247,  16  Sup.  Ct.  Rep.  291,  40:  414 
Di$Hnoui»hed  in   Great-Western   Teles.   Co.  v: 

Bumham,  162  U.  B.  343,  40  L.  ed.  90S,  16 
Sup.  Ct.  Rep.  860. 
cited  in  Smith  y.  Vulcan  Iron  Worka.  165  0. 
S.  626,  41  L.  ed.  818.  17  Sup.  Ct.  Rap.  407— 
Illinois  V.  Illinois  C.  R.  Co.  184  U.  8.  92, 
46  L.  ed.  447,  22  Sup.  Ct.  Rep.  800— Mer- 
rill V.  National  Bank,  24  C.  C.  A.  63,  41 
U.  S.  App.  645,  78  Fed.  208. 

5626.  Questions  settled  on  a  former  ap- 
peal of  the  same  cause  are  no  longer  open. 
United  States  v.  The  Nuestra  Seftora  De 
Regla  (The  Nuestra  SeDora  De  Regia)  108 
U.  S.  92,  2  Sup.  Ct.  Rep.  287,  27:  662 

5627.  Whatever  has  been  decided  by  the 
Supreme  Court  on  one  writ  of  error  cannot 
be  re-examined  on  a  subsequent  writ  of  er- 
ror in  the  same  case.  Chaffin  t.  Taylor,  116 
U.  S.  567,  6  Sup.  Ct.  Rep.  518,  29:  727 
Great  Western  Teleg.  Co.  v.  Bumham,  162 

U.  S.  339,  16  Sup.  a.  Rep.  850,  40:  991 
Cited  in  McGahey  v.  Virginia,  185  U.  S.  679. 
34  L.  ed.  310,  10  Sup.  Ct.  Rep.  972— North- 
ern r.  B.  Co.  V.  Ellis,  144  U.  S.  464.  86  I^ 
ed.  606,  12  Sup.  Ct.  Rep.  724 — ^Great  West- 
em  Teleg.  Co.  ▼.  Bumham,  162  U.  S.  344,  40 
L.  ed.  993,  16  Sup.  Ct.  Rep.  850— Smith  T. 
Vulcan  Iron  Works.  165  U.  S.  526.  41  L.  ed. 
813,  17  Sup.  Ct.  Rep.  407 — Panama  B.  Co.  T. 
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Mapier  Shipping  Co.  166  U.  S.  284,  41  L.  ed. 
1005,  17  Sup.  Ct.  Rep.  572 — ^Tbompson  v. 
Maxwell  Land  Grant  &  R.  Co.  168  U.  S.  456, 
42  L,  ed.  541.  18  Sop.  Ct.  Rep.  121— Mc 
Cnllon^h  v.  Virginia,  172  V.  S.  106,  43  L 
ed.  888,  19  Sop.  Ct  Rep.  184-^Plerce  v.  Ten- 
Befisec  Coal,  Iron  &  R.  Co.  173  U.  S.  10,  43 
L.  ed.  595,  19  Sup.  Ct.  Rep.  835 — Yazoo  & 
IC.  Valley  R.  Co.  v.  Adams.  180  U.  S.  8,  45 
li.  ed.  402,  21  Sup.  Ct.  Rep.  240 — Alabama 
G.  S.  R.  Co.  T.  Carroll,  28  C.  C.  A.  212,  52 
U.  S.  App.  442,  84  Fed.  777— Texas  &  P.  R. 
Co.  y.  Wilder,  41  C.  C.  A.  306,  101  Fed.  199 
— ^Hart  V.  Strlbling.  25  Fla.  445,  6  So.  4B5— 
Wabasb,  St.  L.  &  P.  R.  Co.  v.  Peterson,  115 
111,  601,  6  N.  E.  412 — Roesel  v.  State,  62  N. 
J.  L.  309,  41  Atl.  833 — Holleran  v.  Meisel, 
91  Va.  148,  21  S.  B.  658— Forth  v.  Snell,  13 
Wash.  665,  43  Pac.  935 — Finney  ▼.  Guy, 
111  Wis.  299,  87  N.  W.  255. 

5628.  On  a  second  appeal  or  writ  of  er- 
ror the  court  cannot  re-examine  what  was 
decided  on  a  prior  appeal  or  writ  of  error 
in  the  same  suit.  Thompson  v.  Maxwell 
Land  Grant  &  R.  Ck).  168  U.  S.  451,  18  Sup. 
Ct.  Rep.  121,  42:  539 
Cited  in  Yazoo  &  M.  Valley  R.  Co.  v.  Adams, 

180  U.  S.  7,  45  L.  ed.  401,  21  Sup.  Ct.  Rep. 
240 — Empire  State-Idaho  Min.  &  Develop- 
ing CO.  y.  Hanley,  69  C.  C.  A.  88,  136  Fed. 
100. 

5629.  When  an  appeal  has  been  dismissed 
by  the  Supreme  Court  of  the  United  States, 
and  the  court  below  has  made  another  decree 
therein,  on  appeal  from  the  latter  decree 
matters  which  were  determined  by  the 
former  decree  are  not  open  for  considera- 
tion. Hill  V.  Chicago  &  E.  R.  Co.  140  U.  S. 
52.  11  Sup.  Ct.  Rep.  690,  35:  331 
Cited  in  National  Bank  ▼.   Smith,  156  U.  S. 

835.  39  L.  ed.  443,  15  Sup.  Ct.  Rep.  358— 
Rust  V.  United  Waterworks  Co.  17  C.  C.  A. 
20,  36  U.  S.  App.  167,  70  Fed.  132— Chase 
▼.  Driver,  34  C.  C.  A.  673,  92  Fed.  785— 
St.  Louis  Southwestern  R.  Co.  v.  Jackson, 
87  C.  C.  A.  176,  95  Fed.  571— Hunt  ▼. 
Hunt,  109  Mich.  401,  67  N.  W.  510. 

5630.  Every  matter  embraced  by  a  decree 
of  a  United  States  circuit  court,  and  not 
left  open  by  a  decree  of  the  United  States 
Supreme  Court  affirming  the  former  decree 
in  all  respects  but  one,  and  as  to  that  one 
remanding  the  case  for  further  investiga- 
tion of  the  facts  upon  which  it  depended,  is 
conclusively  determined,  as  between  the 
parties,  by  such  affirmance,  and  is  not  sub- 
ject to  re-examination  on  a  second  appeal. 
Illinois  ex  rel.  Hunt  v.  Illinois  C.  R.  Co.  184 
U.  S.  77,  22  Sup.  a.  Rep.  300,  46:  440 
Cited  In  United  States  v.  Camou,  184  U.  S.  574, 

46  L.  ed.  695,  22  Sup.  Ct.  Rep.  505— Jones 
T.  Wilmington  &  W.  R.  Co.  131  N.  C.  137, 
42  S.  E.  559— Arrlngton  v.  Arrington,  181 
N.  C.  146,  92  Am.  St.  Rep.  769,  42  S.  B. 
554. 

5631.  The  supreme  court  of  Wisconsin 
has  no  power,  upon  a  second  appeal  of  the 
same  case,  to  review  its  former  judgment. 
Northern  P.  R.  Co.  v.  Ellis,  144  U.  S.  458, 
12  Sup.  Ct.  Rep.  724,  36:  504 
Cited  In  Great  Western  Teleg.  Co.  v.  Bumhnm, 

162  U.  S.  343,  40  L.  ed.  993,  16  Sup.  Ct.  Rep. 

g50 ^Thompsou    v.    Maxwell    Land    Grant   & 

B,  Co.  168  U.  S.  456,  42  L.  ed.  541.  18  Sup. 
OL  Rep.   121— Illinois  v.  Illinois  C.  R.  Co. 


184  U.  S.  92.  46  L.  ed.  447,  22  Sup.  Ct.  Rep. 
300. 

5632.  Where  an  order  is  merely  in  execu- 
tion of  a  former  decree,  an  appeal  from  the 
order  does  not  bring  the  former  decree  up 
for  revision.  Central  Trust  Co.  v.  Grant 
Locomotive  Works,  135  U.  S.  207,  10  Sup. 
Ct.  Rep.  736,  34:  97 

5633.  Second  appeals  bring  up  only  the 
proceedings  subsequent  to  the  mandate.  The 
Santa  Maria,  10  Wheat.  431,  6:  359 
Cited  in  Canter  v.  American  Ins.   Co.  3  Pet. 

318,  7  L.  ed.  692 — Slbbald  v.  United  States, 
12  Pet.  492,  9  L.  ed.  1169— Mltchel  v.  Unit- 
ed States,  15  Pet.  84,  10  L.  ed.  670— 
Washington  Bridge  Co.  v.  Stewart,  3  How. 
424,  11  L.  ed.  663 — Bank  of  United  States  v. 
Moss,  6  How.  40,  12  L.  ed.  335 — Corning  v. 
Troy  Iron  &  Nail  Factory,  15  How.  466,  14 
L.  ed.  776 — Roberts  v.  Cooper,  20  How.  481, 
15  L.  ed.  974 — Noonan  v.  Bradley,  12  Wall. 
129,  20  L.  ed.  281— The  Lady  Pike  (Pearce 
V.  Germania  Ins.  Co.)  96  U.  S.  462,  24  L.  ed. 
673 — Stewart  v.  Salamon,  97  U.  S.  362,  24  L. 
ed.  1045 — United  States  v.  New  York  Indi- 
ans, 173  U.  S.  471,  43  L.  ed.  772,  19  Sup.  Ct. 
Rep.  464 — Illinois  v.  Illinois  C.  R.  Co.  184 
U.  S.  91,  46  L.  ed.  446.  22  Sup.  ,Ct.  Rep. 
300 — Folger  v.  The  Robert  G.  Shaw,  2  Woodb. 
&  M.  540,  Fed.  Cas.  No.  4,899 — Poole  v.  Nix- 
on, 9  Pet.  780.  Appx.  Fed.  Cas.  No.  11,270— 
Metcalf  V.  Watertown,  16  C.  C.  A.  39,  34  U. 
S.  App.  107,  68  Fed.  861 — Blssell  Carpet- 
Sweeper  Co.  v.  Goshen  Sweeper  Co.  19  C.  C. 
A.  33,  43  U.  S.  App.  47,  72  Fed.  553— 
Republican  Mln.  Co.  v.  Tyler  Mln.  Co.  25 
C.  C.  A.  180,  48  U.  S.  App.  213,  79  Fed.  735 
— Oregon  R.  &  Nav.  Co.  v.  Balfour,  33  C.  C. 
A.  63,  61  U.  S.  App.  150,  90  Fed.  301— Mut- 
ual Reserve  Fund  Life  Asso.  v.  Beatty,  35 
C.  C.  A.  680,  93  Fed.  754 — Stoll  v.  Loving, 
120  Fed.  806 — Fortenberry  v.  Frasler,  6 
Ark.  202,  39  Am.  Dec.  373 — Davidson  v.  Dal- 
las, 16  Cal.  83— Roberts  v.  Haggart,  4  Dak. 
212,  29  N.  W.  656 — Semple  v.  Anderson,  9 
111.  562 — Ogden  v.  Larrabee,  70  111.  513 — 
Ogle  V.  Turpin,  8  111.  App.  455 — Dodge  v. 
Qaylord,  53  Ind.  369 — J.  M.  W.  Jones  Sta- 
tionery &  Paper  Co.  v.  Hentlg,  31  Kan.  323, 
1  Pac.  529 — Strike  v.  M'Etonald,  2  Harr.  & 
G.  219 — Davenport  v.  Kleinschmidt,  8  Mont. 
480,  20  Pac.  823 — Younkln  v.  Younkin,  44 
Neb.  731,  63  N.  W.  31 — Hastings  v.  Fox- 
worthT,  45  Neb.  693,  34  L.R.A.  348,  63  N. 
W.  95*5 — Teaff  v.  Hewitt,  1  Ohio  St.  520.  59 
Am.  Dec.  634— Overton  v.  Blgelow,  10  Yerg. 
53 — ^Chambers  v.  Hodges,  3  Tex.  529 — Butler 
V.  Thompson,  52  W.  Va.  315,  43  S.  E.  174 — 
State  ex  rel.  Turner  v.  Circuit  Court,  71  Wis. 
610,  38  N.  W.  192. 

5634.  Nothing  is  before  the  court  on  an 
appeal  from  a  decree  entered  pursuant  to  a 
mandate  of  the  appellate  court  but  the  pro- 
ceedings subsequent  to  the  mandate.  Himely 
V.  Rose,  5  Cranch,  313,  3:  111 
Distinguished    in    Hastings    v.    Foxworthy,    46 

Neb.  692,  34  L.R.A.  347,  63  N.  W.  955. 
Cited  in  The  Santa  Maria.  10  Wheat.  442,  6  L. 
ea.  361— Boyce  v.  Grundy,  9  Pet.  290,  9  L. 
ed.  132 — Slbbald  v.  United  States,  12  Pet. 
492,  9  L.  ed.  1169— Washington  Bridge  Co. 
V.  Stewart,  3  How.  424,  11  L.  ed.  063— 
Corning  v.  Troy  Iron  &  Nail  Factory  Co.  15 
How.  466,  14  L.  ed.  775 — Roberts  v.  Cooper, 
20  How.  481,  15  L.  ed.  974— Tyler  v.  Ma- 
gwlre,  17  Wall.  284,  21  L.  ed.  583— 
Wayne  County  v.  Kennlcott,  94  U.  8.  490, 
24  L.  ed.  260 — Stewart  v.  Salamon,  97  U.  S. 
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362,  24  L.  ed.  1045— Clark  y.  Keith,  106  U. 
S.  465,  27  L.  ed.  302,  1  Sup.  Ct.  Rep.  568 — 
Chaffln  Y.  Taylor,  116  U.  S.  572,  29  L.  ed. 
729,  6  Sup.  Ct.  Rep.  518 — Illinois  v.  Illi- 
nois C.  R.  Co.  184  U.  S.  91,  46  L.  ed.  446, 
22  Sup.  Ct.  Rep.  300 — Poole  v.  Nixon,  9  Pet. 
780  Appx.  Fed.  Cas.  No.  11,270 — Bissell 
Carpet- Sweeper   Co.    v.    Goshen   Sweeper   Co. 

19  C.  C.  A.  33,  43  U.  S.  App.  47,  72  Fed.  553 
— Republican  Mln.  Co.  v.  Tyler  Min.  Co.  25 
C.  C.  A.  180.  48  U.  S.  App.  213,  79  Fed.  735 
— Mutual  Reserve  Fund  Life  Asso.  v.  Beatty, 
35  C.  C.  A.  580,  93  Fed.  754— StoU  v.  Lov- 
ing, 120  Fed.  806 — Fortenberry  v.  Frazier, 
5  Ark.  202,  39  Am.  Dec.  373 — Davidson  ▼. 
Dallas,  15  Cal.  83 — Roberts  v.  Haggart,  4 
Dak.  212,  29  N.  W.  656 — Sanderson  v.  San- 
derson, 20  Fla.  299 — Semple  v.  Anderson,  9 
111.  562 — Ogle  V.  Turpln,  8  111.  App.  455 — 
Dodge  V.  Gaylord,  53  Ind.  369 — Davenport  v. 
Kleinschmidt,  8  Mont.  480,  20  Pac.  823 — 
Hey  V.  Schooley,  7  Ohio,  pt.  2,  p.  49 — Teaff 
V.  Hewitt,  1  Ohio  St.  520,  59  Am.  Dec.  634 
— Chambers  v.  Hodges,  3  Tex.  529 — Sllva  v. 
Pickard,  14  Utah,  251,  47  Pac.  144— Butler 
V.  Thompson,  62  W.  Va.  315,  43  S.  E.  174. 

5635.  Second  appeals  or  writs  of  error  are 
allowed,  but  they  bring  up  only  the  proceed- 
ings subsequent  to  the  mandate,  and  do  not 
authori2e  an  inquiry  into  the  merits  of 
the  original  judgment  or  decree,  nor  into 
any  questions  wl: '  h  were  before  the  court 
on  the  first  writ  of  error.  Washington 
Bridge  Co.  ▼.  Stewart,  3  How.  413,  1 1 :  658 
Sizer  v.  Many,  16  How.  98,  14:  861 

Roberts  v.  Cooper,  20  How.  467,  15:  969 

Cook  V.  Porter  (Cook  v.  Burnley)  11  Wall. 

672,  20: 84 

Magwire  v.  Tyler    (Tyler  v.  Magwire)    17 

Wall.   253,  21:576 

Wayne  County  v.  Kennicott,  94  U.  S.  498, 

24:  260 
Pearce    v.    Germania    Ins.    Co.    (The    Lady 

Pike)  96  U.  S.  461,  24:  672 

Ames  V.  Quimby,  106  U.  S.  342,  1  Sup.  Ct. 

Rep.  116,  27:  100 

Clark  V.  Keith,  106  U.  S.  464,  1  Sup.  Ct. 

Rep.  568,  27:  302 

died  in  Bank  of  United  States  v.  Moss,  6  How. 

88,    12   L.   ed.   334 — Peck   v.    Sanderson,    18 

How.  42,  16  L.  ed.  262 — Roberts  v.  Cooper, 

20  How.  481,  15  L.  ed.  974— Why te  v  Gibbes, 
20  How.  542,  15  L.  ed.  1016 — Cook  v.  Bum- 
ley  (Cook  V.  Porter)  11  Wall.  674,  20  L.  ed. 
85 — Noonan  ▼.  Bradley,  12  Wall.  129,  20  L. 
ed.  281 — Knox  v.  Lee,  12  Wall.  603,  20  L.  ed. 
329— Tyler  ▼.  Magwire,  17  Wall.  283,  21  L. 
ed.  583 — French  v.  Hay  (French  ▼.  Stewart) 
22  Wall.  246,  22  L.  ed.  856 — Wayne  County 
▼.  Kennicott,  94  V.  S.  490,  24  L.  ed.  260 — 
Mtna,  F.  Ins.  Co.  v.  Boon,  95  U.  8.  143,  24 
L.  ed.  403 — ^The  Lady  Pike  (Pearce  ▼.  Germa- 
nia Ins.  Co.)  96  U.  S.  462,  24  L.  ed.  673 — 
Stewart  ▼.  Salamon,  97  U.  8.  862,  24  L.  ed. 
1040 — Williams  y.  BrulTy,  102  U.  S.  255,  26 
L.  ed.  137 — Wayne  Conn^  ▼.  Kennicott,  103 
U.  S.  655,  26  L.  ed.  487 — Hinckley  ▼.  Morton, 
103  U.  8.  765,  26  L.  ed.  459 — Clark  v.  Keith, 
106  U.  8.  465,  27  L.  ed.  302,  1  Sap.  Ct.  Rep. 
568 — Nenstra  Senora  De  Regla  (United 
States  ▼.  The  Nuestra  Senora  De  Regla)  X08 
U.  8.  101,  27  L.  ed.  666,  2  Sup.  Ct.  Rep.  287 
— Chaffln  ▼.  Taylor,  116  U.  S.  572,  29  L.  ed. 
729,  6  Snp.  Ct.  Rep.  518 — Wheeler  v.  Cloyd, 
134  U.  S.  539,  33  L.  ed.  1009,  10  8ap.  Ct. 
Rep.  (^01 — Kingsbury  v.  Bockner,  134  U.  8. 
670,  33  L.  ed.  1065,  10  Sup.  Ct.  Rep.  638 — 
Re  Sanford  Fork  &  Tool  Co.  160  U.  8.  256, 


40  L.  ed.  416,  16  Sup.  Ct.  Rep.  291 — Great 
Western  Teleg.  Co.  y.  Bumham,  162  U.  8. 
344,  40  L.  ed.  993,  16  Sup.  Ct.  Rep.  850^ 
Panama  R.  Co.  v.  Napier  Shipping  Co.  166 
U.  S.  284,  41  L.  ed.  1005,  17  Sup.  Ct.  Rep. 
572 — Thompson   v.   Maxwell   Land  Grant  & 
R.  Co.  168  U.  8.  456,  42  L.  ed.  541,  18  Sop. 
Ct.   Rep.    121— United   States   y.   New   York 
Indians,   173  U.   8.  472,   48   L.   ed.  772,   19 
Sup.  Ct.  Rep.  464 — tuT  parte  Union  S.  B.  Co. 
178  U.  8.  319,  44  L.  ed.  1085,  20  Sap.  Ct. 
Rep.  944 — Yazoo  ft  M.  Valley  R.  Co.  v.  Ad- 
ams, 180  U.  S.  7,  45  L.  ed.  401,  21  Sap.  Ct. 
Rep.   240 — New   Orleans  v.   Warner,   180  U. 
S.  203,  45  L.  ed.  406,  21  Sup.  Ct  Rep.  333— 
Illinois  V.  Illinois  C.  R.  Co.  184  U.  S.  91.  46 
L.   ed.   446,   22   Sup.    Ct.   Rep.   300 — Murphy 
V.  Utter,  186  U.  S.  99,  46  L.  ed.  1074,  22  Sup. 
Ct.  Rep.  776 — TiUou  v.  United  States,  1  Ct. 
CI.  228— Akerly  v.  Vilas  1  Abb.  (U.  8.)  295. 
Fed.  Cas.  No.  119 — ^The  Illinois,  Brown,  Adm. 
22,  Fed.  Cas.  No.  7,003 — ^The  Lizzie  Weston, 
B latch f.  Prize  Cas.  265,  Fed.  Cas.  No.  8.425 
— The    Major   Barbour,    Blatchf.   Prize   Ca«. 
315,   Fed.   Cas.  No.   8,984 — ^United  States  r. 
The  Glamorgan,  2  Curt.  C.  C.  239,  Fed.  Cas. 
No.    15.214 — United   States   v.   Peralta,   Fed. 
Cas.  No.  16,030 — ^Thatcher  v.  Gottlieb.  8  C. 
C.  A.  336,  10  U.  8.  App.  469,  59  Fed.  873— 
Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  R.  Corp. 
9  C.   C.  A.  473,  21  U.   8.  App.  50,  61  Fed. 
242 — Metcalf  v.  Watertown,  16  C.  C.  A.  39. 
34  U.   8.  App.   107,   68  Fed.  861 — Balch  v. 
Haas,  20  C.  C.  A.  153,  36  U.  8.  App.  693.  73 
Fed.     976 — ^Republican     Min.     Co.     v.    Tyler 
Min.  Co.  26  C.  C.  A.  180,  48  U.  8.  App.  213, 
79  Fed.  735 — ^Alabama  G.  8.  R.  Co.  ▼.  Car> 
roll,   28   C.   C.  A.   212,   52   U.    8.  App.  442, 
84  Fed.  777 — Green  v.  Underwood,  30  C.  C. 
A.   166,   57  U.   8.   App.   535,  86  Fed.  430— 
Mohrcnstecher  ▼.   Westervelt,   30   C.    C.   A. 
687,  57  U.  8.  App.  618,  87  Fed.  160— Ore- 
gon R.  &  Nav.  Co.  T.  Balfour,  88  C  C.  A.  63, 
61  U.  8.  App.  150,  90  Fed.  801 — ^Mutual  Re- 
serve Fund   Life  Asso.  t.  Beatty,  85  C.  C. 
A.  580,  93  Fed.  754 — ^Mathews  v.  Columbia 
Nat.  Bank,  40  C.  C.  A.  447,  100  Fed.  397— 
Texas  &  P.  R.  Co.  ▼.  Wilder,  41  C  C  A.  306, 
101  Fed.  199— Haley  v.  Kilpatrtck,  44  C.  C. 
A.  108,  104  Fed.  648 — Soner  t.  DeBary,  44 
CCA.  484,  106  Fed.  298 — James  v.  Central 
Tmst  Co.  47  C.  C.  A.  376,  108  Fed.  931— 
Standard  Sewing  Mach.  Co.  v.  Leslie.  55  C. 
C  A.  325,  118  Fed.  659 — StoU  y.  Loving,  120 
Fed.  806 — Guarantee  Co.  of  N.  A.  y.  Phenlz 
Ins.  Co.  59  C   C.   A.  880,   124   Fed.   174 — 
Montgomery  County  ▼.  Cochran,  62  C  C  A. 
70.  126  Fed.  458 — ^Dewey  v.  Gray,  2  CaL  377 
— Davidson  ▼.  Dallas,  15  Cal.  82 — ^Lecse  t. 
Clark,  20  Cal.   417^Ta(re  v.   Skae,  48  Cal. 
548 — Sharon  v.  Sharon,  79  Cat.  690,  22  Pac 
26 — ^Holcomb  t.  Dearlng,  8  App.  D.  C  301 — 
Bx  parte  Mansfield,   11   App.   D.   C   662 — 
Sanderson  t.  Sanderson,  20  Fla.  209 — ^WIlMm 
T.  Fridenberg,  21  Fla.  389 — ^Hart  r.  StriblUig. 
25  Fla.  445,  6  So.  455 — Bloxham  ▼.  Florida 
C.  A  P.  R.  Co.  39  Fla.  288,  22  8.  B.  697— 
Palmer  v.  Utah  A  N.  R.  Co.  2  Idaho,  384,  16 
Pac.  668 — HoUowbush  t.   McCOnnel,   12   111. 
204— Cook    V.    Wood,    24   111.    297— Cook    t. 
Norton,  61  111.  287 — ^Kingsbury  ▼.  Buckner, 
70  111.  517— Norrls  v.  He,  152  IlL  198,    43 
Am.   St.   Rep.   233,   88   N.    B.  762— O^le    t. 
Turpln,   8  111.  App.   466 — Spencer  t.  Wiley. 
46  111.  App.  590 — Dodge  ▼.  Gaylord,  6S  Ind. 
369 — Braden  v.   Graves,   86   Ind.   96 — I^ori- 
mer  v.  Fairchild,  68  Kan.  842.  76  Pac  124 — 
Winchester  v.  Winchester,   121  MaM.  ISO — 
Chambers   t.   Smith,   80   Mo.   168— Oromlcy 
V.  Webb.  48  Mo.  694 — ^Metropolitan  Bank  t. 
Taylor,  62  Mo.  339 — ^Boone  r.  Sha^leford, 
66  Mo.  497— Gambte  t.  GlbMn,  68  Mo. 
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Gwln  T.  WajTKoner,  116  Mo.  151,  22  S.  W.  710 
— ^Tyler  v.  WViu,  2  Mo.  App.  527 — Gamble 
▼.  Gibson,  10  Mo.  App.  331 — Leicher  v.  Kee- 
ner, 110  Mo.  App.  297,  85  S.  W.  920 — 
Davenport  v.  Klelnschmldt,  8  Mont.  480,  20 
Pac.  823 — Hastings  v.  Fox  worthy,  45  Neb. 
6S6,  34  L.R.A.  841,  63  N.  W.  955 — Mechanics 
ft  T.  Bank  y.  Dakln,  8  Hun,  436 — Be  Laudy, 
161  N.  Y.  434,  55  N.  E.  914— Jones  v.  Wil- 
mington &  W.  R.  Co.  131  N.  C.  135,  42  S.  E. 
559 — Portland  Trust  Co.  y.  Coulter,  23  Or. 
135,  31  Pac.  280 — Dennison  y.  Goehring,  6 
Pa.  405 — State  y.  Bank  of  Commerce,  96 
Tenn.  596,  36  S.  W.  719 — ^Meyers  y.  Dltt- 
mar,  47  Tex.  876 — Burns  y.  Ledbetter,  56 
Tex.  284— Lowell  y.  Ball.  58  Tex.  567— 
Venard  y.  Green,  4  Utah,  458,  11  Pac.  337 — 
Krantz  y.  Rio  Grande  Western  R.  Co.  13 
Utah,  5,  32  L.R.A.  829.  43  Pac.  623— 
Sllya  ▼.  Picknrd,  14  Utah.  249,  47  Pac.  144 
— Warren  y.  Robinson,  21  Utah,  444,  61  Pac. 
28 — Bank  of  Old  Dominion  v.  McVeigh,  29 
Gratt.  555 — Alexandria  Say.  Inst.  y.  McVeigh, 
84  Va.  48,  3  S.  C.  885 — Holleran  y.  Melsel, 
91  Va.  148,  21  S.  E.  658— Wolf erman  y. 
Bell,  8  Wash.  144,  35  Pac.  603 — ^Richardson 
V.  Carbon  Hill  Coal  Co.  18  Wash.  376,  51 
Pac.  1046— Parker  v.  Pomeroy,  2  Wis.  122 — 
Downer  y.  Cross,  2  Wis.  381 — Reed  y.  Jones, 
15  Wis.  43 — Akerly  y.  Vilas.  24  Wis.  174,  1 
Am.  Rep.  166 — State  ex  rel.  Turner  y.  Circuit 
Court.  71  Wis.  609,  38  N.  W.  192. 

5636.  The  Supreme  Court  cannot  consider 
the  questions  raised  in  a  case  as  res  judi- 
cata, where  facts  showing  the  former  adju- 
dication do  not  appear  in  the  record.  Con- 
gress &  £.  Spring  Co.  ▼.  Knowlton,  103  U. 
S.  49,  26:  347 

5637.  The  original  proceedings  are  before 
the  court  on  a  second  appeal  so  far  as  it  is 
necessary  to  determine  any  new  points  in 
controversy  between  the  parties  which  were 
not  terminated  by  the  original  decree.  The 
Santa  Maria,  10  Wheat.  431,  6:  359 

Cited  la  Bmcker  y.  State,  19  Wis.  640. 

« 

5638.  The  original  proceedings  are  al- 
ways before  the  court,  so  far  as  it  is  neces- 
sary to  determine  any  new  points  in  con- 
troversy between  the  parties  which  are  not 
determined  by  the  original  decree.  Mitchel 
▼.  United  States,  15  Pet.  62,  10:  658 
Cited  in   Metcalf  y.  Watertown,   16  G.   C.  A. 

89,  34  U.  8.  App.  107,  68  Fed.  861->Robert8 
y.  Hasgart,  4  Dak.  212,  29  N.  W.  656. 

5639.  A  judgment  of  reversal  is  not  neces- 
sarily an  adjudication  by  the  appellate  court 
of  any  other  than  the  questions  in  terms 
discussed  and  decided,  and  on  a  second  re- 
view all  questions  which  appear  on  the  rec- 
ord and  have  not  already  been  decided  are 
open  for  consideration.  Mutual  L.  Ins.  Co. 
V.  Hill,  193  U.  S.  561,  24  Sup.  Ct.  Rep.  538, 

48:788 
Cited  In  German  Say.  k  L.  Soc  v.  Tull,  69  C. 
C  A.  14,  136  Fed.  14. 

Editorial  note. 

[Conclusiveness  of  prior  decision  on 
second  appeal.     34  LJLA.  321.] 

Obiter  dicta. 

5640.  The  rule  that  what  was  decided 
on  a  first  appeal  is  not  open  to  reconsidera- 
tion in  the  same  case  in  a  second  appeal 
upon  similar  facts  does  not  apply  to  expres- 


sions of  opinion  on  matters  the  disposition 
of  which  was  not  necessary  to  the  decision. 
Barney  v.  Winona  &  St.  P.  R.  Co.  117  U.  S. 
228,   6   Sup.   Ct.   Rep.   654,  29:  858 

Cited  In  Northern  P.  R.  Co.  v.  Sanders,  40 
Fed.  244 — ^Northern  P.  R.  Co.  v.  Sanders,  47 
Fed.  605 — Donnelly  y.  United  States  Cordage 
Co.  66  Fed.  615— St.  Paul,  M.  ft  M.  R.  Co.  y. 
Sage,  17  C.  C.  A.  668,  36  U.  S.  App.  340,  71 
Fed.  60 — Clark  y.  Hershy,  62  Ark.  480,  12 
S.  W.  1077— Bridges  y.  McAlister,  106  Ky. 
802,  45  L.R.A.  804,  90  Am.  St.  Rep.  267,  61 
S.  W.  603— Wastl  y.  Montana  Union  R.  Co. 
24  Mont.  165,  61  Pac.  9 — ^Wrlght  y.  Carson 
Water  Co.  23  Ney.  60,  42  Pac.  196 — Herri- 
man  Irrlg.  Co.  y.  Keel,  25  Utah,  100,  69  Pac. 
719. 

Particular  questions  considered. 

5641.  An  appeal  from  a  decree  entered  in 
proceedings  taken  in  pursuance  of  the  man- 
date of  the  Supreme  Court  of  the  United 
States  on  a  prior  appeal  brings  up  for  re- 
view no  other  question  than  whether  such 
decree  was  reached  in  due  pursuance  of  the 
previous  opinion  and  mandate  of  the  ap- 
pellate court.  United  States  v.  Camou,  184 
U.  S.  572,  22  Sup.  Ct.  Rep.  505,  46:  694 
Cited  In  Kingsbury  v.  Buckner,  134  U.  8.  676, 

33  L.  ed.  1057,  10  Sup.  Ct.  Rep.  638— Gaines 
v.  Rugg  (Gaines  y.  Caldwell)  148  U.  S.  241, 
37  L.  ed.  436.  13  Sap.  Ct.  Rep.  611 — Clary 
y.  Hoagland,  6  Cal.  688 — Kenney  y.  Greer, 
13  III.  444,  64  Am.  Dec.  439— First  Nat. 
Bank  y.  Lewis,  13  Utah,  609,  46  Pac.  890 — 
Wilkes  v.  Dayles,  8  Wash.  118,  23  L.B.A. 
106,  35  Pac.  611 — Renick  y.  Ludlngton,  20 
W.  Va.  637 — State  y.  Waupacca  County  Bank. 
20  Wis.  643. 

5642.  After  a  case  has  been  decided  upon 
its  merits,  and  remanded  to  the  court  be- 
low, if  it  is  again  brought  up  on  a  second 
appeal,  it  is  then  too  late  to  allege  that 
the  court  had  not  jurisdiction  to  try  the 
first  appeal.  Washington  Bridge  Co.  v. 
Stewart,  3  How.  413,  11:  658 

^  5643.  Recovery  having  been  had  in  the 
circuit  court  in  ejectment,  and  an  appeal 
heard  here,  and  a  mandate  sent  down,  on  ap- 
peal from  the  execution  of  such  mandate  by 
the  lower  court,  this  court  has  no  power  to 
act  as  to  land  beyond  that  recovered  in  the 
ejectment.  In  such  case,  this  court  will 
simply  do  what  the  circuit  court  should  have 
done.     Walden  v.  Bodley,  9  How.   34, 

13:36 

5644.  Upon  a  second  appeal,  interest  can- 
not be  decreed  as  asainst  the  captors  per- 
sonally by  way  of  damages  for  the  deten- 
tion and  delay,  no  such  claim  having  be«i 
set  up  upon  the  original  hearing  in  the 
court  oelow,  or  upon  the  original  appeal  to 
this  court.  The  Santa  Maria,  10  Wheat. 
431,  6: 359 
Cited  In  Boyce  v.  Omndy,  9  Pet.  290,  9  L.  ed. 

132 — Re  Washington  k  O.  R.  Co.  140  U.  8. 
97,  86  L.  ed.  342,  11  Snp.  Ct.  Rep.  678. 

5645.  An  objection  that  a  decree  was  en- 
tered against  a  stipulator  for  value,  under 
an  incorrect  given'  name  signed  to  the 
stipulation  by  his  attorney,  is  not  available 
in  a  second  appeal  to  the  Supreme  Ck>urt 
where  no  excuse  is  shown  for  not 
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the  correction  made  in  the  lower  court. 
Pearce  v.  Germania  Ins.  Go.  (The  Lady 
Pike)  96  U.  S.  461,  24:  672 

5646.  Where  the  mandate  of  this  court 
was  that  the  damages  be  divided,  if  the 
respondent  claimed  damages  it  was  his  duty 
to  assert  and  show  that  his  vessel  had  been 
injured;  and  he  cannot  make  such  claim 
for  the  first  time  in  this  court  on  a  second 
appeal.  The  Sapphire  v.  Napoleon  in.  (The 
Sapphire)  18  Wall.  51,  21:  814 

5647.  On  the  second  appeal  raising  the 
question  of  the  proper  execution  by  the 
court  below  of  the  decree  of  this  court,  as 
to  the  distribution  of  certain  funds  only, 
the  true  interpretation  of  the  decree  is  open 
to  consideration.  Campbell  v.  Pratt,  5 
Wheat.  429,  6:  126 

5648.  When  a  mandate  of  this  court,  made 
after  deciding  an  appeal  in  equity,  directed 
Buch  further  proceedings  to  be  had  in  the 
court  below  as  would  be  consistent  with  the 
right  and  justice,  and  that  court  thereafter 
made  a  decree  which  prejudiced  the  sub- 
stantial rights  of  a  party  to  the  suit,  in  re- 
spect of  matters  not  concluded  by  the  man- 
date or  by  the  original  decree,  its  action 
touching  such  matters  is  subject  to 
review  upon  a  second  appeal.  Mackall  v. 
Richards,  112  U.  S.  369,  5  Sup.  Ct.  Rep.  170, 

28:  737 
Cited  in  Mackall  t.  Richards,  116  U.  S.  47,  29 
L.  ed.  558,  6  Sap.  Ct  Rep.  284 — ^Richards  v. 
Mackall.  124  U.  S.  183,  81  L.  ed.  398,  8 
Sup.  Ct.  Rep.  487— Mackall  v.  Mackall,  135 
U.  S.  175,  34  L.  ed.  87,  10  Sap.  Ct.  Rep.  705 
— Gainos  v.  Rugrg  (Oalnes  v.  Caldwell)  148 
U.  S.  242,  37  L.  ed.  437,  13  Sap.  Ct.  Rep. 
611— Mackall  v.  WUloughby,  167  U.  S.  687, 
42  L.  ed.  825,  17  Sup.  Ct.  Rep.  954— Wlll- 
oughby  ▼.  Mackall,  5  A  pp.  D.  C.  165— 
Mackall  v.  Mitchell,  18  App.  D.  G.  64. 

Earlier  appeal  to  lower  courU 

See  also  supra,  4361. 

5649.  The  decision  of  the  supreme  court 
of  the  territory  of  Utah,  though  following 
the  law  established  by  its  decision  on  a 
former  appeal,  which  was  appealable  to  the 
United  States  Supreme  Court,  was  held  er- 
roneous. Galigher  v.  Jones,  129  U.  S.  193, 
9  Sup.  Ct.  Rep.  335,  32:  658 
Cited  in  Jangk  y.  Reed,  12  Utah,  212,  42  Pac. 

292 — Brirnm  y.  Jones,  18  Utah,  450,  46  Pac. 
852. 

5650.  This  court  accepted,  as  binding  upon 
it,  a  decision  of  the  highest  state  court  in 
the  same  cause,  before  removal  to  the  Unit- 
ed States  circuit  court,  upon  the  admissibil- 
ity in  evidence  of  a  certain  document.  Wil- 
liams V.  Conger,  125  U.  S.  397,  8  Sup.  Ct. 
Rep.  933,  31:778 
Cited  In  Cleaver  y.  Traders*  Ins.  Co.  40  Fed. 

713. 

5651.  The  entire  case  is  open  for  exam- 
ination by  the  Supreme  Court  of  the  United 
States  when  in  the  exercise  of  its  super- 
visory jurisdiction  it  issues  a  writ  of  cer- 
tiorari to  bring  up  the  whole  record  of  the 
case  after  an  opinion  by  the  circuit  court  of 
appeals  affirming  a  decree  for  damages,  al- 


though this  waa  the  second  appeal  aod  the 
circuit  court  of  appeals  may  have  been  lim- 
ited to  the  mere  question  of  damages  be- 
cause on  a  prior  appeal  it  had  decided  the 
merits  of  the  case  by  reversing  a  decree  of 
dismissal,  and  had  remanded  the  case  for 
an  assessment  of  damages.  Panama  R.  Co. 
v.  Napier  Shipping  Co.  166  U.  S.  280,  17 
Sup.  Ct.  Rep.  572,  41:1004 

Cited  In   Staffords  y.  King,  32   C.  C  A.  541, 
01  U.  8.  App.  487.  90  Fed.  141. 

p.  Duty  €is  to  Opinion. 

When  Court  is  Equally  Divided,  see  supra, 

5221,  5222. 
See  also  infra,  5665. 

5652.  An  extended  opinion  is  unnecessary 
in  affirming  a  judgment  merely  on  disputed 
questions  of  fact.  Tyler  v.  Campbell,  106 
U.  S.  322,  1  Sup.  a.  Rep.  293,  27: 162 

Barton  v.  Geiler,  108  U.  S.  161,  2  Sup.  a. 

Rep.  387,  27:  687 

Cited  in  McKenna  v.  Simpson,  129  U.  8.  511. 

32  L.  ed.  773,  0  Sup.  Ct.  Rep.  365— Levis  t. 

Kengrla.    169    U.    S.    237,    42    L.   ed.  730,  IS 

Sup.  Ct.  Rep.  309. 

5652a.  There  being  no  dispute  about  the 
law,  the  court  deems  it  unnecessary  to  write 
an  extended  opinion  to  discuss  the  evidence. 
Woolfolk  v.  Misbet,  154  U.  S.  650,  14  Sup. 
Ct.  Rep.  1216,  38:  1091 


X.  Rehearing. 

Raising  Federal  Question  on,  see  supra,  HI. 

d,  9,  f,   (4). 
Effect  of  Petition  for,  on  Time  Limited  for 

Appeal    or   Writ   of   Error,   see   supra, 

2579-2581,  2586. 
As  Equivalent  of  Citation,  see  supra,  3009. 
Conclusiveness   of   Ruling   on   Question  of, 

see  supra,  4820. 
Equal  Division  on  Motion   for,  see  supra, 

5224. 
See  also  supra,  874,  3971. 

5653.  Motions  for  a  reargument  are  not 
founded  in  a  matter  of  right  but  rest  in 
sound  discretion  of  the  court.  Brown  v. 
Aspden,  14  How.  25,  14:  311 
Cited  In  Steines  v.  Franklin  County,  14  Wall. 

22.  20  L.  ed.  848 — American  Diamond  Bock 
Boring  Co.  v.  Sheldon,  18  Blatchf.  50.  5 
Bann.  &  Ard.  292,  1  Fed.  870 — Gregory  t. 
Pike,  15  C.  C.  A.  47,  88  U.  S.  App.  76,  67 
Fed.   852. 

5654.  Where  there  had  been  a  failure  of 
a  majority  of  the  court  in  agreeing  in  opin- 
ion upon  cases  involving  constitutional  ques- 
tions, and  the  cases  had  been  ordered  to  be 
reargued  at  the  next  term,  the  court  refused 
to  take  them  up  at  that  term  for  reargu- 
ment until  vacancies  in  the  court  had  been 
filled.    New  York  v.  Miln,  9  Pet.  85,     9:  60 

5655.  A  rehearing  will  not  be  granted  un- 
less some  member  of  the  court  who  con- 
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curred  in  the  judgment  desires.     Brown  v. 
Aspden,  14  How.  25,  14:  311 

United  States  v.  Moorehead  (United  States 
V.  Knight)    1  Black,  488,  17:80 

St.  Louis  Public  Schools  v.  Walker,  9  Wall. 
603,  19: 650 

Ambler  y.  Whipple,  23  Wall.  278,  23:  127 
Cited  In  St.  Louis  Public  Schools  y.  Walker,  9 
Wall.  604,  10  L.  ed.  650 — Steines  v.  Frank- 
lin Coantj.  14  Wall.  22,  20  L.  ed.  848 — 
Brooks  y.  Barlington  &  S.  W.  R.  Co.  102  U. 
8.  108,  26  L.  ed.  92 — American  Diamond 
Rock  Borinic  Co.  y.  Sheldon,  18  Blatchf.  50.  5 
Bann.  &  Ard.  292,  1  Fed.  870 — Giant  Powder 
Co.  y.  California  Vigorit  Powder  Co.  6 
Sawy.  529,  5  Fed.  199 — Re  Jessup,  81  Cal. 
481,  21  Pac.  976 — Internal  Improy.  Fond  y. 
Bailej,  30  Fla.  252 — Kent  y.  Waters,  18  Md. 
73 — Johns  y.  Johns,  20  Md.  59 — Roman  y. 
Mali,  42  Md.  558 — Winchester  y.  Winchester. 
121  Mass.  130 — Woodbury  y.  Dorman,  15 
Minn.  342.  Gil.  274— King  y.  Ruckman.  22 
N.  J.  Eq.  554 — Longworth  y.  Sturges.  2  Ohio 
St.  106 — Randall  y.  Peckham,  11  R.  I.  608. 

5656.  A  rehearing  will  not  be  granted,  al- 
though desired  by  some  justice  who  con- 
curred in  the  decision,  unless  the  proposi- 
tion receiyes  the  support  of  the  majority 
of  the  court.  Ambler  y.  Whipple,  23  Wall. 
278,  23:  127 

Grounds  for  granting  or  refusing. 

5657.  A  motion  for  rehearing  made  by  an 
amicus  curicBf  on  the  ground  that  tlie  de- 
cision would  determine  the  rights  of  numer- 
ous parties  situated  as  the  appellee,  in 
whose  behalf  no  argument  was  made,  was 
granted.     Green  y.  Biddle,  8  Wheat.  1, 

5:547 

Cited  in    Northern    Securities    Co.    y.    United 

States,    191    U.    S.    556.    48    L.    ed.    299.    24 

Sop.    Ct.    Rep.    119 — Oakley   y.    Hibbard,    2 

Pinney  (Wis.)  23,  52  Am.  Dec.  189. 

5658.  If  the  hearing  in  this  court  was  on 
an  imperfect  record,  and  a  large  part  of  the 
material  eyidence  was  omitted,  and  there 
was  no  laches  or  neglect  of  the  appellee  in 
failing  to  examine  and  perfect  the  record 
before  the  hearing,  it  presents  a  strong  ap- 
peal for  reargiiment.  Ambler  v.  Whipple, 
23  Wall.  278,  23:  127 
Cited  in  Ambler  y.  Chouteau,  3  Cent.  L.  J.  334, 

Fed.  Cas.  No.  272 — Re  Jessup.  81  Cal.  481. 
22  Pac  1028 — Winchester  y.  Winchester,  121 
Mass.  130. 


5659.  A  petition  for  rehearing,  on  the 
ground  that  the  decree  brought  up  by  the 
appeal  is  not  what  it  is  recited  to  be  in  the 
prayer  for  appeal,  but  one  rendered  subse- 
quent thereto  and  merely  in  execution  of  it, 
may  be  granted  to  enable  the  parties  to 
present  whateyer  questions  arise  upon  the 
record  as  it  stands,  or  upon  the  complete 
record  when  supplied.  Chicago,  D.  &  V.  R: 
Co.  V.  Fosdick,  106  U.  S.  80,  1  Sup.  Ct.  Rep. 
10,  27:  59 

5660.  Rehearing  cannot  be  had  in  the 
United  States  Supreme  Court  for  newly  dis- 
covered, evidence.  It  can  only  be  had  upon 
the  record  as  it  came  from  the  court  below. 
United  States  y.  Maxwell  Land-Grant  Co. 


(Maxwell  Land-Grant  Case)  122  U.  S.  365 
7  Sup.  Ct.  Rep.  1271,  30:  1211 

Cited  in  Gregory  y.  Pike,  15  CCA.  47,  33  D. 

S.  App.  76,  67  Fed.  852 — Randolph  v.  Allen. 

19  C  C  A.  362,  41  U.  8.  App.  117,  73  Fed. 

32. 

5661.  After  a  writ  of  error  had  been  dis- 
missed a  rehearing  was  granted  upon  the 
ground  that  no  notice  had  in  fact  been  given 
of  the  motion  to  dismiss.  Caldwell  y.  Texas. 
141    U.   S.   209,   11   Sup.   Ct.   Rep.   883, 

35:  718 
Cited  in  SUte  v.  Fry,  98  Tenn.  329,  39  8.  W. 
321. 

5662.  A  rehearing  will  not  be  granted,  in 
order  that  a  record  of  another  suit,  the 
decree  in  which  was  not  pleaded,  may  be 
embodied  in  the  transcript,  where  such  de- 
cree was  not  upon  the  merits  and  did  not 
conclude  any  of  the  parties  to  it.  Morgan 
County  v.  Allen,  103  U.  S.  515,         26:  583 

5663.  That  the  decision  of  the  court  be- 
low was  affirmed  by  an  equally  divided  court 
is  immaterial.  Brown  v.  Aspden,  14  How. 
25,  14:311 
Cited  in  Durant  v.  Essex  Co.  7  Wall.  112,  10 

L.  ed.  157 — St.  Louis  Public  Schools  v. 
Walker,  9  Wall.  604,  19  L,  ed.  650— North- 
em  R.  Co.  y.  Concord  R.  Co.  50  N.  H.  176. 

5664.  Where  judgment  has  been  affirmed 
by  a  divided  court  and  no  important  consti- 
tutional question  is  involved,  a  rehearing 
may  be  denied.  Shreveport  v.  Holmes,  125 
U.  S.  694,  8  Sup.  Ct.  Rep.  1389,         31 :  854 

5665.  In  cases  where  constitutional  ques- 
tions are  involved,  unless  a  majority  of 
the  whole  court  concur  in  opinion,  it  is 
not  the  practice  of  the  court  to  deliver  any 
judgment,  except  in  cases  of  absolute  neces- 
sity; but  the  cases  will  be  ordered  for  re- 
argument.  Briscoe  y.  Commonwealth's 
Bank,  8  Pet.  118,  8:  887 

5666.  A  rehearing  will  not  be  granted 
where  the  principal  matters  presented  in 
the  petition  have  already  been  fully  consid- 
ered, and  the  only  additional  point  on  which 
the  rehearing  is  asked  is  immaterial  and 
cannot  affe9t  the  result.  Sioux  City  &,  St. 
P.  R.  Co.  v.  United  States,  160  U.  S.  686, 
16  Sup.  Ct.  Rep.  433,  40:  583 

5667.  A  motion  to  set  aside  judgment  of 
affirmance  by  default,  which  is  excused,  and 
for  rehearing,  will  not  be  granted,  if  it  ap- 
pears that  the  judgment  must  be  affirmed 
on  the  merits.  Treat  v.  Jemison,  131  U.  S. 
cxxxv.  Appx.  and  23:  134 

Application  for,  generally. 

5668.  A  motion  to  vacate  a  decree  made 
at  a  former  day  in  the  term,  and  for  leave 
to  argue  the  cause  before  a  full  bench,  is 
not  a  petition  for  a  rehearing,  and  nee.l  not 
conform  to  the  court  rules  in  respect  there- 
to. Phillips  v.  Ordway  (Goddard  v.  Ord- 
way)  101  U.  S.  745,  25:  1040 

5669.  Where  the  court  does  not  on  its 
own  motion  order  a  rehearing,  it  will  be 
proper  for  counsel  to  submit  without  argu- 
ment,  a   brief   written   or  printed   petition 
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or  suggestion  of  the  point  or  points 
thought  important.  If,  upon  such  petition 
or  suggestion,  any  judge  who  concurred  in 
the  decision  thinks  proper  to  move  for  a 
rehearing,  the  motion  will  be  considered.  If 
not  so  moved,  the  rehearing  will  be  denied 
as  of  course.  St.  Louis  Public  Schools  v. 
Walker,  9  Wall.  603,  19:  650 

Cited  In  Steines  v.  Franklin  County,  14  Wall. 
22,  20  L.  ed.  848 — Brooks  v.  Burlington  ft 
S.  W.  R.  Co.  102  U.  8.  107.  26  L.  ed.  92— 
Bronson  v.  Schalten.  104  U.  S.  415,  26  L. 
ed.  799 — American  Diamond  Rock  Boring 
Co.  T.  Sheldon,  18  Blatchf.  50,  15  Bann.  & 
Ard.  292,  1  Fed.  870 — Giant  Powder  Co.  v. 
California  Vigorlt  Powder  Co.  6  Sawy.  680, 
6  Fed.  200 — Brooks  v.  Reynolds,  8  C.  C.  A. 
388,  16  U.  S.  App.  679,  59  Fed.  941— Man- 
ning y.  German  Ins.  Co.  46  C.  C.  A.  146,  107 
Fed.  55 — Re  Jessup,  81  Cal.  481,  6  L.R.A. 
594,  22  Pac.  1028— Roberts  v.  Haggart,  4 
Dak.  212,  29  N.  W.  656— Winchester  v.  Win- 
chester, 121  Mass.  130. 

Time  of  application. 

5670.  The  Supreme  Court  cannot  grant  a 
rehearing  in  a  case  which  has  been  remit- 
ted to  the  court  below.  Peck  v.  Sanderson, 
18  How.  42,  15:  262 
Cited  In  Noonan  y.  Bradley,  12  Wall.  129,  20 

L.  ed.  281 — Legal  Tender  Cases,  12  Wall. 
603,  20  L.  ed.  329 — Steines  y.  Franklin 
County,  14  Wall.  22,  20  L.  ed.  848 — ^Tyler  y. 
Magwlre,  17  Wall.  283,  21  L.  ed.  583 — Aetna 
F.  Ins.  Co.  y.  Boon,  95  U.  S.  143,  24  L. 
ed.  403 — Northern  P.  R«  Co.  y.  Ellis,  144  U. 
S.  464,  36  L.  ed.  506,  12  Sup.  Ct.  Rep.  724 — 
Illinois  y.  Illinois  C.  R.  Co.  184  U.  S.  92, 
46  L.  ed.  447,  22  Sup.  Ct.  Rep.  300 — Mc- 
Claskey  v.  Barr,  54  Fed.  801 — J.  M.  Jones 
Stationery  &  Paper  Co.  v.  Hentig,  31  Kan. 
323,  1  Pac.  529 — Empire  Min.  Co.  y.  Pro- 
peller Towboat  Co.  59  S.  C.  552,  38  S.  B. 
156. 

5671.  A  rehearing  will  not  be  granted 
by  the  Supreme  Court  of  the  United  States 
in  a  cause  which  has  been  remitted  to  the 
court  below  to  carry-  into  effect  the  decree 
of  the  Supreme  Court  according  to  its  man- 
date.    Browder  v.  M'Arthur,  7  Wheat.  58, 

5:  397 
Cited  in  Poole  y.  Nixon,  9  Pet.  780,  9  L.  ed. 
309— Sibbald  y.  United  States,  12  Pet.  492, 
9  L.  ed.  1169 — Washington  Bridge  Co.  y. 
Stewart,  8  How.  426,  11  L.  ed.  664 — Sizer 
y.  Many,  16  How.  103,  14  L.  ed.  863 — Peck 
y.  Sanderson,  18  How.  42,  15  L.  ed.  262 — 
Noonan  y.  Bradley,  12  Wall.  129,  20  L.  ed. 
281— Tyler  y.  Magwire,  17  Wall.  283,  21 
L.  ed.  583 — Wayne  County  y.  Kennlcott,  94 
U.  S.  499,  24  L.  ed.  260 — Kingsbury  y.  Buck- 
ner,  134  U.  S.  671,  33  L.  ed.  1055,  10  Sup. 
Ct.  Rep.  638 — Bushnell  y.  Crooke  Min.  & 
Smelting  Co.  150  U.  S.  88,  37  L.  ed.  1007, 
14  Snp.  Ct.  Bep.  2 — Illinois  y.  Illinois  C. 
R.  Co.  184  U.  B.  91,  46  L.  ed.  446,  22  Sup. 
Ct.  Rep.  300 — ^Poole  y.  Nixon,  Fed.  Cas.  No. 
11,270 — Metcalf  y.  Watertown,  16  C.  C.  A. 
37,  34  U.  S.  App.  107,  68  Fed.  861— Bissell 
Carpet-Sweeper  Co.  y.  Goshen  Sweeper  Co. 
19  C.  C.  A.  33,  43  U.  S.  App.  47,  72  Fed. 
553 — Burget  y.  Robinson,  59  C.  C.  A.  262, 
123  Fed.  264— Loyett  y.  SUte,  29  Fla.  401, 
16  L.R.A.  316,  11  So.  176 — Semple  y.  An- 
derson, 9  III.  562 — Kingsbury  y.  Buckner, 
70  111.  517— Ogle  y.  Turpln,  8  HI.  App.  455 


— ^Dodge  y.  Gaylord,  58  Ind.  369 — J.  M.  W. 
Jones  Stationery  &  Paper  Co.  y.  Hentig.  31 
Kan.  323,  1  Pac.  529 — ^Legg  y.  Oyerbajth.  4 
Wend.  193,  21  Am.  Dec.  115— Carr  y.  Green, 
Rich.  Eq.  Cas.  409 — ^Empire  Min.  Co.  ▼. 
Propeller  Towboat  Co.  59  S.  C.  552,  38  S.  B. 
156 — Chambers   y.    Hodges,    3   Tex.    529. 

5672.  After  a  mandate  no  rehearing  will 
be  granted,  and  on  a  subsequent  appeal 
nothing  is  brought  up  but  the  proceeding 
subsequent  to  the  mandate.  Sibbald  t. 
United  States,  12  Pet.  488,  9:  1167 
Cited  in  Wayne  Coanty  y.  Kennlcott.  94  U.  S. 

499,  34  L.  ed.  260— The  Lady  Pike  (Pear((> 
y.  Germania  Ins.  Co.)  96  U.  S.  462,  24  L. 
ed.  673 — Stewart  y.  Salamon,  97  U.  S.  3G3. 
24  L.  ed.  1045 — John  Hancock  Mnt  L.  In<. 
Co.  y.  Manning,  7  Fed.  300 — Allen  y.  Wil- 
son, 21  Fed.  883 — United  States  y.  Walsh. 
22  Fed.  648 — Re  Gamewell  Fire  Alarm  Tele?. 
Co.  20  C.  C.  A.  113,  33  U.  S.  App.  452,  7r. 
Fed.  910— Ex  parte  Mansfield.  11  App.  D. 
C.  561 — Wadhams  y.  Gay.  83  III.  253 — ^Lynn 
y.  Lynn,  160  111.  318,  43  N.  E.  482— Dodet- 
y.  Gaylord,  53  Ind.  369 — Meyers  y.  Dittmar. 
47  Tex.  375 — State  ex  rel.  Wolferman  y.  Su- 
perior Court,  7  Wash.  235,  34  Pac.  930— 
Henry  y.  Dayis,  13  W.  Va.  253 — Butler  t. 
Thompson,  52  W.  Va.  315,  43  S.  E.  174. 

5673.  A  cause  brought  up  to  the  Uniteii 
States  Supreme  Court  by  writ  of  error  will 
not  be  reheard  after  the  term  at  which  it  was 
decided.     Hudson  v.  Guestier,  7  Cranch,  1. 

3:249 
Cited  in  Tyler  y.  Magwire,  17  Wall.  283.  21 
L.  ed.  583 — Brooks  y.  Burlington  &  S.  W. 
R.  Co.  102  U.  S.  107,  26  L.  ed.  92— Boshnell 
y.  Crooke  Min.  &  Smelting  Co.  150  U.  S.  8.3. 
87  L.  ed.  1007,  14  Sup.  Ct.  Rep.  2 — ^The 
Ayery,  2  Gall.  390,  Fed.  Cas.  No.  672 — ^The 
Caithneshire,  Abb.  Adm.  164,  Fed.  Cas.  No. 
2,294 — Doggett  y.  Emerson,  1  Woodb.  k  M. 
4,  Fed.  Cas.  No.  3,961 — Emerson  y.  Dayles. 
1  Woodb.  ft  M.  23,  Fed.  Cas.  No.  4,437— 
The  Illinois,  Brown,  Adm.  21,  Fed.  Cas, 
No.  7,003 — ^The  Usxie  Weston,  Blatchf.  Prize 
Cas.  265,  Fed.  Cas.  No.  8,425 — ^The  Major 
Bar1>our,  Blatchf.  Prize  Cas.  815,  Fed.  Cas. 
No.  8,984— The  Martha,  Blatchf.  ft  H.  173, 
Fed.  Cas.  No.  9,144 — The  New  England,  3 
Snmn.  503,  Fed.  Cas.  No.  10,151 — Petty  t. 
Merrill,  12  Blatchf.  17,  Fed.  Cas.  No.  11.- 
051 — Sloman  y.  Wyssman,  Fed.  Cas.  No. 
12,955a — Snow  y.  Edwards,  2  Low.  Dec.  275. 
Fed.  Cas.  No.  18,145 — Allen  y.  Wilson,  21 
Fed.  883 — Burget  y.  Robinson,  59  C.  C.  A. 
262,  123  Fed.  264 — Roberts  T.  Haggart,  4 
Dak.  211,  29  N.  W.  656— Jameson  y.  Mose- 
ley,  4  T.  B.  Mon.  415 — Gratiot  y.  Mlasoarl 
P.  R.  Co.  116  Mo.  472.  21  8.  W.  1094— 
People  ex  rel.  Atty.  Gen.  y.  New  York,  25 
Wend.  256,  85  Am.  Dec  669. 

5674.  An  application  for  a  rehearing  ean> 
not  be  entertained  when  presented  after  the 
expiration  of  the  term  at  which  the  judg- 
ment was  rendered.  Bushnell  y  Crooke 
Min.  &  Smelting  Co.  150  U.  S.  82,  14  Sup. 
a.  Rep.  2,  37:  1007 
Cited  in  Reynolds  y.  Manhattan  Tmst  Co.  48 

C.  C.  A.  251,  109  Fed.  99. 

5675.  An  application  for  rehearing  after 
the  term  at  which  judgment  was  rendersd. 
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cannot  be  entertained,  especially  when  based 
upon  the  reasons  once  overruled.  Williams 
T.  Conger,  131  U.  S.  390,  9  Sup.  Ct.  Rep.  793, 

33:  201 
CUed  in  Buahnell  y.  Crooke  Min.  &  Smeiiing 

Co.    150  U.   S.  83,  37   L.  ed.   1007,   14   Sup. 

Ct.    Rep.    2 — Williams    v.    Bennett,    1    Tex. 

Cir.   App.   508,  20  S.  W.  856. 

5676.  A  rehearing  cannot  be  had  at  a  sub- 
sequent term,  unless  an  order  for  reargu- 
ment  is  made  at  the  same  term  at  which 
judgment  is  entered.  A  petition  for  a  re- 
hearing cannot  be  filed  at  a  subsequent  term. 
Brooks  V.  Burlington  &  S.  W.  R.  Co.  102  U. 
S.  107,  26:  91 

Brown  v.  Aspden,  14  How.  25,  14:  311 

St.  Louis  Public  Schools  v.  Walker,  9  Wall. 
603,  19: 650 

Cited  la  Brooks  v.  Burlington  &  S.  W.  R.  Co. 
102  U.  S.  108,  26  L.  ed.  02 — Bronson  v. 
Schnlten,  104  U.  S.  416,  26  L.  ed.  799^ 
Petty  y.  Merrill,  12  Blatchf.  16,  Fed.  Cas. 
No.  11,051 — Glenn  v.  Noonan,  43  Fed.  404 — 
Glenn  v.  Dlmmock,  43  Fed.  551 — Manning 
T.  German  Ins.  Co.  46  C.  C.  A.  146,  107 
Fed.  55^Robert8  ▼.  Haggart,  4  Dak.  212, 
20  N.  W.  65&— Ryerson  v.  Eldred,  18  Mich. 
492 — Woodbury  v.  Dorman,  15  Minn.  342, 
Gil.  274. 

6677.  When  a  cause  docketed  the  previous 
term  is  reached  in  its  regular  order,  Feb.  1, 
and  submitted  by  defendant  in  error,  no 
one  appearing  for  plaintiff,  and  decided 
Feb.  2^,  and  on  Feb.  26  court  adjourned  to 
April,  a  motion  then  made  to  open  the  judg- 
ment and  hear  the  cause  is  too  late,  there 
having  been  up  to  that  time  no  appearance 
by  plaintiff  in  error.  Watterson  v.  Payne, 
154  U.  S.  534,  Appx.  and  14  Sup.  Ct.  Rep. 
1157,  15:899 

5678.  [Before  a  decree  has  been  carried 
into  execution,  the  court  may,  in  its  dis- 
cretion, allow  a.  rehearing.  Miller  v.  The 
Resolution   (Fed.  Ct.  Ap.)   2  Dall.  19, 

1:271] 

What  will  be  csonsidered. 

5679.  Affidavits  of  newly  discovered  evi- 
dence cannot  be  received  on  motion  for  re- 
hearing. This  court  must  affirm  or  reverse 
upon  the  case  as  it  appears  in  the  record. 
Russell  T.  Southard,  12  How.  139,  13:  927 
Cited    In    United    SUtes    v.    Knight    (United 

States  V.  Moorehead)  1  Black,  489,  17  L. 
ed.  80 — Gregory  v.  Pike,  15  C.  C.  A.  47 
38  U.  8.  App.  76,  67  Fed.  852 — Sanderson  v. 
Sanderson,  20  Fla.  209 — Fitzgerald  y.  Pen* 
dergast,  114  Mass.  872 — ^Nessley  T.  Ladd, 
80  Or.  666,  48  Pac.  420. 


XT.  Lidbility  <m  Appeal  Bond. 

Right  to  Resort  to  Other  Court  to  Reach 
Property,  see  Admiralty,  425. 

What  Iaw  Governs  Liability  of  Indemnitor 
on  Appeal  Bond,  see  Conflict  of  Laws, 
90. 


Blending  Osts  and  Interest,  see  Costs,  64. 

Vacation  of  Judgment  on  Bond,  see  Man- 
damus, 84. 

Sufficiency  of  Plea  in  Action  on  Bond,  see 
Pleading,  776. 

Power  of  Territorial  Legislature  to  Pass 
Act  Authorizing  Judgment  against 
Sureties,  see  Territories,  32. 

Joint  Judgment  Against  Principal  and  Sure- 
ties on  Bond,  see  Judgment,  14. 

5680.  Independent  action  on  appeal  bond 
brought  in  court  of  original  jurisdiction  of 
common-law  cases.  Ives  v.  Merchants  Bank, 
12  How.  159,  13:  936 
Cited  In  Bralthwalte  v.  Jordan,  5  N.  D.  219, 

31  L.R.A.  248,  65  N.  W.  701— Trent  r. 
Rhomberg,  66  Tex.  251,  18  S.  W.  510. 

5681.  A  decree  against  the  principals  alone 
does  not  necessarily  bind  the  sureties  on 
an  appeal  bond.    Re  Sawyer,  21  Wall.  235, 

22:  617 

Cited  In  EstlB  v.  Trabue,  128  U.  S.  229,  32  L. 

ed.  488,  9  Sup.  Ct.  Rep.  58 — The  Sydney,  47 

Fed.   263 — Perrlam  v.   Pacific  Coast  Co.  66 

C.  C.  A.  209,  133  Fed.  143. 

5682.  There  are  no  equities  in  favor  of  a 
surety  on  an  appeal  bond,  further  than  a 
faithful  application  of  the  proceeds  of  a 
sale  of  property  held  as  security,  to  the 
payment  of  the  liability  incurred;  he  does 
not  stand  in  the  relation  of  a  creditor,  en- 
titled to  an  application  of  such  proceeds 
Tpro  rata.    Sessions  v.  Pintard,  18  How.  106, 

15:  298 
Cited  in  Fulton  v.  Fletcher,  12  App.  D.  C.  17. 

Prerequisites  to  recovery. 

5683.  A  judgment  of  the  Supreme  Ck)urt 
of  New  Mexico  affirming  a  judgment  of  the 
district  court  as  to  the  principal  sum  due, 
and  as  to  interest  of  6  per  cent  upon  plain- 
tiff's remitting  an  excess  of  4  per  cent,  is 
a  judgment  affirming  that  of  the  district, 
giving  right  to  enforce  the  appeal  bond. 
Hopkins  v.  Orr,  124  U.  S.  510,  8  Sup.  Ct. 
Rep.  690,  31 :  523 
Diatinyui9hed   In   Grover   &   B.   Sewing  Mach. 

Co.  V.  Radcliffe,  187  U.  S.  299,  34  L.  ed. 
678,  11  Sup.  Ct.  Rep.  92. 

5684.  Sureties  on  an  appeal  bond  are  lia- 
ble at  common  law  to  suit  without  issue  of 
execution  against  the  principal.  Smith  v. 
Gaines,  93  U.  S.  341,  23:901 
Cited  In  McClaskej  v.  Barr,  79  Fed.  419. 

5685.  It  is  not  necessary,  in  order  to 
charge  the  sureties  in  an  appeal  bond,  that 
an  execution  on  the  judgment  recovered  in 
the  appellate  court  should  be  issued  against 
the  principal.  Babbitt  v.  Shields  (Babbitt 
V.  Finn)  101  U.  S.  7,  25:  820 
Cited  in   McClaskey   v.   Barr,   79   Fed.   419 — 

Palmer  v.  Caywood,  64  Neb.  376,  89  N.  W. 
1034 — Bingham  v.  Hears,  4  N.  D.  451,  27 
L.R.A.  263,  61  N.  W.  808. 

5686.  Under  the  laws  of  Louisiana,  sure- 
ties in  an  appeal  bond  which  operates  as  a 
supersedeas  are  liable,  by  a  summary  pro- 
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ceeding,  to  judgment  without  trial  by  juiy, 
after  the  execution  on  the  original  judgment 
has  been  issued  and  a  return  of  nulla  bona 
made  by  the  proper  officer.  Hiriart  v. 
Ballon,  9  Pet.  156,  9:85 

Smith  V.  Gaines,  93  U.  S.  341,  23:  901 

Cited  In  Third  Nat.  Bank  v.  Gordon,  53  Fed. 

474 — Gordon   v.   Third   Nat.    Bank,   6   C.    C. 

A.    134,   13   U.   S.   App.   554,   56   Fed.   796— 

Trent  y.  Rhomherg,  66  Tex.  251,   18  S.  W. 

510. 

5687.  The  rule  of  the  district  court  of 
Louisiana  by  which  summary  judgment  may 
be  had  on  rule  to  show  cause  against  princi- 
pal and  sureties  on  an  appeal  bond  is  au- 
thorized by  the  act  of  Congress  of  May  26, 
1824,  declaring  that  Federal  practice  shall 
conform  to  that  of  the  respective  states 
and  authorizing  the  judee  to  make  rules 
adapting  such  local  practice  to  the  Federal 
courts,  since  it  follows  the  analogy  of  the 
laws  of  Louisiana  which  authorize  sum- 
mary judgment  upon  motion,  being  modified 
only  so  far  as  is  proper  to  suit  the  or- 
ganization of  the  courts  of  the  United 
States,  and  to  conform  to  the  laws  thereof. 
Hiriart  v.  Ballon,  9  Pet.  156,  9:85 
Cited  in  Livingston  v.  Story,  9  Pet.  658,  9  L. 

ed.  264 — Merryfleld  v.  Jones,  2  Curt.  C.  C. 
306,  Fed.  Cas.  No.  9,486 — RIsser  v.  Hoyt, 
53  Mich.  203,  18  N.  W.  611. 

5688.  On  affirming  a  judgment,  the  Su- 
preme Court  may  render  its  judgment 
against  the  sureties  on  the  bond  as  well  as 
ngainst  the  principal.  Hopkins  v.  Orr,  124 
U.  S.  510,  8  Sup.  Ct.  Rep.  590,  31 :  523 

5689.  A  statute  authorizing  judgments 
against  the  sureties  in  an  appeal  bond,  as 
well  as  against  the  appellants,  in  case  of 
affirmance,  is  constitutional.  Neall  v.  New 
Mexico   ex   rel.   Griffin,    16   Wall.    535, 

21:292 
Cited  in  Johnson  v.  Chicago  &  P.  Elevator  Co. 
119  U.  S.  401,  30  L.  ed.  451,  7  Sup.  Ct. 
Rep.  254 — Hopkins  v.  Orr,  124  U.  8.  515, 
31  L.  ed.  525,  8  Sup.  Ct.  Rep.  590 — Third 
Nat.  Bank  v.  Gordon,  53  Fed.  474 — Gordon 
V.  Third  Nat.  Bank,  6  C.  C.  A.  134,  13  U. 
8.  App.  554,  56  Fed.  796 — McClaskey  v. 
Barr,  79  Fed.  412 — Meredith  v.  Santa  Clara 
Min.  Asso.  60  Cal.  620 — Johnson  v.  Chicago 
&  P.  Elevator  Co.  105  111.  468 — Com.  v. 
Gould,  118  Mass.  307 — Dold  v.  Robertson, 
3  N.  M.  522,  9  Pac.  302— Portland  Trust  Co. 
V.  Havely,  30  Or.  245,  61  Pac.  346 — Trent 
V.  Rhomberg,  66  Tex.  252,  18  S.  W.  610. 

What  prevents  recovery. 

5690.  Action  on  an  appeal  bond  is  barred 
by  an  accord  and  satisfaction  of  the  deci- 
sion appealed  from.  Bofinger  v.  Tuyes, 
120  U.  S.  198,  7  Sup.  a.  Rep.  529,  30:  649 
Cited  m  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Clark, 

35  C.   C.  A.  130,  92   Fed.  078. 

5691.  An  accord  and  satisfaction  of  the 
decree  is  a  sufficient  plea  to  an  action  on 
an  appeal  bond.  Fire  Ins.  Asso.  v.  Wick- 
ham,  141  U.  S.  564,  12  Sup.  Ct.  Rep.  84, 

35:  860 

Cited  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Clark, 

35  C.  C.  A.  130,  92  Fed.  978— Durchman  v. 

Dunn,  101  Fed.  608 — Levy  &  C.  Mule  Co.  v. 

Kauffman,  52  C.  C.  A.  130,  114  Fed.  174— 


Iroquois   Furnace  Co.   v.   Elphlcke,   200  IIL 
424,  65  N.   E.   784. 

5692.  The  satisfaction  of  a  bond  for  an 
appeal  on  one  note  cannot  be  a  satisfaction 
of  another  bond  for  another  appeal  on  a 
different  note.  Marchand  v.  Frellsen,  105 
U.  S.   423,  26:1057 

5693.  In  Louisiana  it  is  no  defense  to 
sureties  on  a  supersedeas  bond,  in  a  sum- 
mary proceeding  against  them,  after  exe- 
cution returned  nulla  bona,  that  the  defend- 
ant in  the  original  judgment  has  been  gar- 
nished, or  the  judgment  sold,  at  the  in- 
stance of  creditors  of  the  plaintiff,  where  the 
sureties  have  not  been  made  parties  to  the 
proceedings  to  appropriate  such  judgment 
Smith  V.  Gaines,  93  U.  S.  341,  23:  901 

5694.  A  new  appeal  from  the  circuit  court 
to  this  court  will  not  diminish  or  discharge 
the  liability  of  the  sureties  on  the  bond 
given  in  the  district  court,  unless  the  judg- 
ment rendered  in  the  district  court  is  wholly 
reversed.  Babbitt  v.  Shields  (Babbitt  v. 
Finn)  101  U.  S.  7,  25:820 
DUtinguUhed  in  Nofsinger  v.  Hartnett,  84  Mo. 

558 — Jabine  v.  Oates,  115  Fed.  863— Fuller 
V.  Aylesworth,  21  C.  C.  A.  512,  43  U.  S. 
App.  657,  75  Fed.  702— Davis  v.  Patrick. 
6  C.  C.  A.  634.  12  U.  S.  App.  629,  57  Fed. 
911 — Third  Nat.  Bank  v.  Gordon,  53  Fed. 
472 — Gordon  v.  Third  Nat.  Bank,  6  C.  C.  A. 
134.  13  U.  S.  App.  554,  56  Fed.  792-^het- 
ter  V.  Broderlck,  60  Hun,  564,  15  N.  T. 
Supp.  353 — Chester  v.  Broderlck,  60  Hun, 
564,  15  N.  Y.  Supp.  353 — Blackwell  v.  Bain 
bridge,  1  Misc.  501.  20  N.  Y.  Supp.  950— 
Campbell  v.  Harrington.  93  Mo.  App.  324— 
Nofsinger  v.  Hartnett.  84  Mo.  558 — Trent 
V.  Rhomberg,  66  Tex.  254,  18  8.  W.  510. 

5695.  A  party  who,  on  appeal  from  a  de- 
cree for  the  recovery  of  possession  of  real 
property  unless  the  balance  of  the  purchase 
price  should  be  paid  before  January  1, 1899, 
secures  an  extension  of  the  time  for  such 
payment  until  November  1,  1899,  has  so 
prosecuted  his  appeal  to  effect,  within  the 
meaning  of  a  supersedeas  bond  to  secure 
the  adverse  party  from  loss  in  the  use  and 
possession  of  the  premises,  as  to  preclude 
any  recovery  on  such  bond  for  the  use  and 
occupation  o€  the  property  between  those 
dates.  Crane  v.  Buckley,  203  U.  S.  441.  27 
Sup.  Ct.  Rep.  56,  51:260 

Amount  of  liability. 

Jurisdictional   Amount  on  Appeal,  see 

supra,  601. 
Where   Bond  is  Treated  as  Admiralty 

Stipulation,  see  Admiralty,  419. 
Right    to    Interest,    see    Interest,   108, 

109. 
See  also  supra,  5694. 

5696.  The  sureties  on  an  appeal  bond  are 
liable  for  the  amount  of  the  decree  ap- 
pealed from,  less  the  proceeds  of  sale  of  any 
land  held  as  securitv  for  it.  Sessions  v. 
Pintard,  18  How.  106,  15:298 
Cited  in  Allen  v.  Jones,  79  Fed.  700— Trent  r. 

Rhomberg,  66  Tex.  251,   18  S.  W.  510. 

5697.  The  object  of  security  upon  appeal 
from  a  foreclosure  decree  ia  the  perfect  in- 
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deranitT'  for  loss  by  the  accumulation  of  in- 
terest consequent  upon  the  appeal,  not 
for  the  payment  of  tne  interest.  What  the 
loss  is  likely  to  be  depends  upon  the  facts. 
If  the  value  of  the  mortgage  security  is 
sufficient  to  pay  all  incumbrances  with  the 
accruing  interest,  upon  affirmance  there  can 
be  no  loss  of  the  appellee,  nor  can  there  be 
if  the  value  of  the  property  is  less  than  the 
amount  of  tie  prior  incumbrances.  In  the 
latter  case,  he  would  receive  nothing  if  the 
property  were  sold  now,  and  cannot  suffer 
by  depreciation  of  the  property.  He  may 
lose  the  opportunity  of  bidding  in  the  prop- 
erty at  a  reduced  price  and  speculating 
upon  its  rise.  Loss  of  such  profits  is  not 
recognized  by  the  court  as  "legitimate  dam- 
ages for  the  delay."  Jerome  v.  MeCarter, 
21  Wall.   17,  22:515 

5698.  On  appeal  from  a  decree  for  the 
foreclosure  of  a  mortgage,  the  appeal  bond 
is  not  intended  as  security  for  either  the 
amount  of  the  decree  or  the  interest  thereon, 
pending  the  appeal,  or  the  balance  of  these 
amounts,  or  either  of  them,  after  applying 
the  proceeds  of  the  mortgaged  property, 
nor  for  the  rents  and  profits  pending  the 
appeal;  but  only  for  the  costs,  and  for  de- 
terioration by  waste,  and  possibly,  for  want 
of  repairs,  accumulation  of  taxes,  fires  not 
covered  by  reasonable  insurance,  and  the 
like.  It  is  doubtful  whether  it  covers  de- 
preciation in  market  value  of  the  property. 
Omaha  Hotel  Co.  v.  Kountze  (Kountze  v. 
Omaha  Hotel  Co.)  107  U.  S.  378,  2  Sup.  Ct. 
Rep.  911,  27:609 
DitiinffuUhed  In  01eeson*s  Estate,  192  Pa.  283, 

73  Anf.  St.  Rep.  808,  43  Atl.  1032~Wood- 
worth  V.  Northwestern  Mnt.  L.  Ins.  Co.  185 
U.  8.  362,  46  L.  ed.  949,  22  Sup.  Ct.  Rep. 
676 — ^Ttae  Sydney,  47  Fed.  263 — Steele  ▼. 
Crlder,  61  Fed.  486 — Dexter  v.  Sayward,  79 
Fed.  237 — Clark  v.  Fatten,  93  Fed.  342~ 
Wood  V.  Brown,  43  C.  C.  A.  478,  104  Fed. 
206 — Fnlton  v.  Fletcher,  12  App.  D.  C.  16 — 
Omaha  &  St.  L.  R.  Co.  v.  O'Neill,  81  Iowa, 
468,  46  N.  W.  1100— Cook  v.  Smith,  67 
Kan.  65,  72  Pac.  624 — Burgess  v.  Doble,  149 
llasa.  258,  21  N.  E.  438 — Russia  Cement  Co. 
T.  Le  Page  Co.  174  Mass.  859,  66  N.  E. 
70 — Kennedy  v.  Nlms,  52  Mich.  166,  17  N. 
W.  735— Mlchie  v.  Ellair,  60  Mich.  76,  26 
N.  W.  837 — Richardson  v.  Richardson,  82 
Mich.  308,  46  N.  W.  670 — ^Tarpey  v.  Sharp, 
12  Utah,  388,  43  Pac.  104. 

5699.  Where  the  appeal -was  from  a  de- 
cree which  subjected  lands  to  the  payment 
of  a  debt,  the  damages  recoverable  on  the 
supersedeas  bond  are  such  only  as  followed 
from  the  delay  in  the  sale  of  the  property. 
Wayne  County  v.  Kennicott,  103  U.  S. 
554.  26: 486 
DiaUnffui^hed  In  Fuller  v.  Ayleswortb,  21  C.  C. 

A.  513,  43  U.  S.  App.  657,  75  Fed.  702. 

Oiied  in  Omaha  Hotel  Co.  v.  Kountze,  107 
U.  S.  390,  27  L.  ed.  614,  2  Snp.  Ct.  Rep. 
911 — ^KeLlogg  ▼.  Howes,  93  Cal.  587.  29  Pac. 
230 — Richardson  v.  Richardson,  82  Mich.  307, 
46  N.  W.  670 — Trent  v.  Rhomberg,  66  Tex. 
261,  18  S.  W.  610 — Adoue  v.  Wettermark, 
28  Tex.  Civ.  App.  598,  68  S.  W.  553. 

6700.  The  obligee  in  a  bond  which  super- 
sedes an   order   of   a   circuit   court   of   the 


United  States  confirming  a  sale  on  foreclos- 
ure of  real  property  in  Nebraska  and  direct- 
ing the  immediate  execution  of  a  deed  and 
delivery  and  possession  thereof  to  the  pur- 
chaser is  entitled,  on  affirmance  of  the  or- 
der and  execution  of  the  deed,  to  recover  on 
such  bond  the  rents  and  profits  which  ac- 
crued and  were  collected  by  the  judgment 
debtor  after  the  confirmation  of  the  sale. 
Woodworth  v.  Northwestern  Mut.  L.  Ins. 
Co.  185  U.  S.  354,  22  Sup.  Ct.  Rep.  676, 

46:  945 
Cited  in  Brown  v.  Northwestern  Mut.  L.  Ins. 
Co.  55  C.  C.  A.  655,  119  Fed.  149. 

5701.  The  surety  in  a  bond  for  appeal 
from  an  order  directing  a  writ  of  seizure 
and  sale,  by  virtue  of  articles  575  and  579 
of  the  Louisiana  Code  of  Practice,  is  bound 
for  the  debt  for  which  the  writ  had  issued, 
if  affirmed  on  appeal.  Marchand  v.  Frellsen, 
105  U.  S.  423,  26:  1057 

5702.  A  decree  in  admiralty  of  the  circuit 
court  having  been  affirmed,  and  the  vessel 
sold,  in  pursuance  of  the  mandate  of  this 
court,  for  an  amount  less  than  the  damages, 
the  sureties  on  the  appeal  bond  are  not  en- 
titled to  have  a  relative  proportion  of  the 
proceeds  of  the  sale  applied  to  the  reduc- 
tion of  their  bond,  but  are  responsible  to 
its  entire  amount.  Ives  v.  Merchants' 
Bank,  12  How.  159,  13:  936 
Cited  in  The  Wanata  v.  Avery   (The  Wanata) 

96  U.  8.  617,  24  L.  ed.  466 — Gloucester  City 
V.  Eschbach,  54  N.  J.  L.  155,  23  Atl.  360 — 
Blackwell  v.  Bainbridge,  1  Misc.  501,  20  N. 
Y.  Supp.  950. 

5703.  The  sureties  in  a  bond  given  in  the 
district  court  on  an  appeal  to  the  circuit 
court  are  not  liable  for  the  costs  incurred  by 
a  subsequent  removal  of  the  cause  from 
the  circuit  court  to  the  supreme  court.  Bab- 
bitt V.  Shields  (Babbitt  v.  Finn)  101  U.  S. 
7,  26: 820 

i*  Editorial  note. 

[Penalty  as  limit  of  liability  on  appeal 
bond.     55  L.R.A.  387.] 
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I.  In  General,  I'lS. 
a.  Oenerally,  1-4. 
h.  What    CanHtitutes;    Sufficiency, 

5-10. 
e.  Mode  of  Appearance,  ll^lS. 
It.  Appearance  as  Waiver  of  Process, 
Vefeots,   or  Objections,    16-4:0. 
III.  Effect  to  Give  Jurisdiction,  SO-OO. 
IV.  Withdratval  of  Appearance,  67-70. 

Of  Infants  in  Probate  Proceedings,  see  Ac- 
tion or  Suit,  7. 

On  Appeal,  see  Appeal  and  Error,  IV.  1. 

Unauthorized  Appearance  as  Ground  for 
Reversal,  see  Appeal  and  Error,  4977, 
4978. 

Costs  on  Dismissal  for  Lack  of,  see  Appeal 
and  Error,  5321. 
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Attachment  to  Compel,  see  Attachment,  23. 

Authority  of  One  Partner  of  Law  Firm  to 
Enter  After  Dissolution,  see  Attorneys, 
58. 

Discharge  of  Appearance  Bail  by,  see  Bail 
and  Recognizance,  9,  10. 

Estoppel  by  to  Deny  Due  Process,  see  Con- 
stitutional  Law,   694. 

Curing  Lack  of  Notice  by,  see  Constitutional 
Law,  720-724. 

Conformity  of  Federal  to  State  Practice, 
see  Courts,  1312,  1313. 

Effect  of  Recital  of  in  Record  of  Criminal 
Case,  see  Criminal  Law,  230. 

Judgment  by  Default  for  Want  of,  see  Judg- 
ment, I.  e,  1. 

Necessity  of,  to  Validity  of  Judgment,  see 
Judgment,  III.  c. 

Validity  of  Judgment  on  Unauthorized  Ap- 
pearance, see  Judgment,  III.  c,  2. 

Collateral  Attack  on  Judgment  for  Lack  of 
Authority  to  Appear,  see  Judgment, 
429,  430. 

As  Commencement  of  Action,  see  Limitation 
of  Actions,  594. 

By  State  to  Suit  in  Supreme  Court,  see  Su- 
preme Court  of  the  United  States,  155, 
156. 

For  Each  of  Several  Defendants,  see  Evi- 
dence, 229. 

For  Infant,  see  Infants,  35,  36,  40,  57. 


J.  In  General, 
a.  Oenerally, 

1.  This  court  may  grant  a  subpoena  to 
compel  the  appearance  of  a  state.  New 
Jersey  v.  New  5fork,  ?.  Pet.  461,  7:  741 

2.  An  unauthorized  appearance  by  an  at- 
torney in  an  action  may  be  subsequently 
ratified.  Robb  v.  Vos,  155  U.  S.  13,  15 
Run.  Ct.  Rep.  4,  39:  52 
Cited  in  Hughes  County  v.  Ward,  81  Fed.  317. 

2a.  If  a  claim  is  admitted  without  objec- 
tion, and  allegations  or  pleadings  to^  the 
merits  are  subsequently  put  in,  it  is  a 
waiver  of  the  preliminary  inquiry  as  to  the 
claimant's  right  to  appear,  or  of  his  obliga- 
tion to  make  oath  to  his  claim,  or  produce 
and  prove  his  authority.  United  States  v. 
Hazard  (United  States  ▼.  422  Casks  of 
Wine)  1  Pet.  547,  7:  257 

Cited  in  United  States  v.  100  Barrels  of  Ce- 
ment, S  Am.  L.  Reg.  N.  S.  738,  Fed.  Gas. 
No.  15,945. 

3-4.  The  appearance  of  counsel  Bpecialljjr 
for  a  corporation,  in  opposition  to  the  peti- 
tion of  a  single  creditor  for  the  appoint- 
ment of  a  receiver,  does  not  preclude  him 
from  subsequently  appearing  for  the  trus- 
tee of  bondholders  in  nroceedings  to  fore- 
close mortgages  given  by  the  corporation, 
Shaw  V.  Bill,  95  U.  S.  10,  24:  333 

Cited  in  Re  Boston  Dry  Goods  Co.  60  C.  C.  A. 

121,  125  Fed.  220. 


b.  What  Constitutes;  Suffleieneif. 

What  constitutes. 

On  Appeal,  see  Appeal  and  Error,  3045, 
3046. 

Procuring  Attorneys  to  Oppose  Proceed- 
ings for  Removal  of  Executor,  see 
Executors  and  Administrators,  21. 

Effect  of  Joining  in  Petition  for  In- 
voluntary Bankruptcy,  see  Bank- 
ruptcy, 15,  16. 

See  also  infra,  63. 


5.  Appearance  for  all  the  members  of  a 


Editorial  notes. 

By  counsel  or  attorney. 


12:387 


sufficient  legal  appearance  for  all.    Hills  v. 
Ross,  3  Dall.  331,  1 :  623 

6.  Where  leave  is  given  to  a  state  to  file 
an  answer  to  a  bill,  and  the  attorney  general 
of  the  state,  who  is  a  practitioner  in  this 
court,  files  a  demurrer  thereto,  that  act  will 
be  considered  as  an  appearance  for  the  state. 
New  Jersey  v.  New  York,  6  Pet.  323,  8:  414 

7.  The  filing  of  a  demujrrer  by  the  at- 
torney general  of  a  state  is  a  compliance 
with  an  order  requiring  the  state  to  ap- 
pear and  answer  to  an  original  bill  in  a 
suit  between  the  states  to  settle  their  bound- 
aries. New  Jersey  v.  New  York,  6  Pet. 
323,  ,  8-  41^ 

8.  The  written  acceptance  at  Washingiton 
by  the  commissioner  of  patents,  of  the  serv- 
ice of  a  8Ubp<ena,  issued  by  a  district  court 
situated  elsewhere,  "to  have  the  same  effect 
as  if  duly  served  by  a  proper  officer/'  mere- 
ly admite  the  service  with  the  same  effect 
it  would  have  if  made  by  an  officer  in  the 
District  of  Columbia.  No  appearance  is 
thereby  entered  in  the  cause.  Butterworth 
V.  Hill,  114  U.  S.  128,  5  Sup.  Ct.  Rep.  796, 

29: 119 
Cited  in  Spencer  v.  Travelers*  Ins.  Co.  39  Fli. 
681,  23  So.  442. 

9.  A  receiver  appointed  by  a  state  coifft 
does  not  make  himself  a  party  to  a  suit  ui 
the  United  States  Supreme  Court  by  the 
employment  of  counsel  to  argue  the  »«  >? 
the  latter  court,  or  by  sending  the  remitti- 
tur from  that  court  to  the  circuit  court. 
Pendleton  v.  Russell,  144  U.  S.  640,  12  Sup. 
Ct.  Rep.  743,  3«:  574 

SnlHciency.  .    ^    .,  _^ 

10.  In  an  admiralty  suit  against  turn 
partners,  the  plea  was  headed  as  a  plea  by 
one  on  behalf  of  all  the  defendants;  the  rep- 
lication regarded  the  plea  as  that  of  all 
the  defendants,  and  the  rejoinder  was  sip«i 
by  the  "proctor  for  the  defendants,"— held, 
that  this  was  a  sufficient  appearance  for  thc' 
defendants,  although  one  of  them  was  ab- 
sent from  the  country,  and  no  •«thority 
to  appear  for  him  was  produced.  Hills  v. 
Rossf  3  Dall.  331,  ^  ^^  Ij  ^ 
DUtinguiehed  in  Clarke  v.  Slate  Valley  R.  Co. 

136  Pa.  416,   10  L.R.A.  239.  20  Atl.  562. 
Cited  In  Tbe  Joseph  H.  Toone,  Blatchf.  Priie 
Cas.   259.    Fed.   Cas.   No.    7.542— Demott  t. 
Swain,   5   Stew.   A   P.    (Ala.)    296— Betl  ▼. 
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Snedlcor,  8  Port  (Ala.)  625— M*Carty  y. 
Osborne,  1  Blackf.  327 — Hanhey  v.  Black- 
marr,  20  Iowa,  171,  80  Am.  Dec.  520 — Mil- 
ler T.  Ewlng,  8  Smedes  ft  M.  428 — King  v. 
National  Oil  Co.  81  Mo.  App.  165 — Graze- 
brook  T.  M*Creedle,  9  Wend.  441 — Taylor  v. 
Cpryell,  12  Serg.  &  R.  250 — Clark  y.  Slate 
Valley  R.  Co.  48  Pbila.  Leg.  Int.  87 — Kem- 
merer  y.  Markle,  14  Pa.  Co.  Ct.  494,  3  Pa. 
Dist.  R.  653,  7  Kuip,  268 — Scott  y.  Dunlop, 

2  Munf.  356. 

c.  Mode  of  Appearance. 

Rules  of  Court  as  to  Time  and  Manner  of 
Appearance,   see  Pleading,   315,   316. 

11.  A  corporation  can  appear  only  by  at- 
tomev.  Osbom  v.  Bank  of  United  States, 
9  Wheat.  738,  6:  204 
Cited  in  Quarrier  y.  Peabody  Ins.  Co.   10  W. 

Va.     518 — United    States    Blowpipe    Co.    y. 
Spencer,  46  W.  Va.  599,  33  S.  B.  342. 

12.  It  is  unnecessary  for  an  attorney  or 
solicitor  who  prosecutes  a  suit  for  a  cor- 
poration to  produce  a  warrant  of  attorney 
under  the  corporate  seal.  Osbom  v.  Bank 
of  United  States,  9  Wheat.  738,  6:  204 
Cited  in  Dayis  y.  Memphis  City  R.  Co.  22  Fed. 

886 — Graham  y.  Pennsylyania  &  O.  Canal  Co. 

3  Plttsb.  342,  19  Pittsb.  L.  J.  101. 

13.  The  warrant  of  attorney  need  not  be 
spread  on  the  record  to  enable  counsel  to 
appear  for  a  corporation,  and,  if  ^he  dis- 
missal of  the  suit  be  not  ordered,  the  con- 
sent of  the  corporation  will  be  presumed 
after  verdict.  V/pshington  use  of  M'Cue  v. 
Younff,  10  WTieat.  406,  6:  352 
Cited  in  State  Bank  y.  Bell,  6  Blackf.  128. 

14.  The  United  States  Attorney  appeared 
by  suggestion,  where,  jurisdiction  was  sought 
to  be  exercised  contrary  to  international 
law.  The  Exchange  v.  MTaddon,  7  Cranch. 
116.  3: 287 
Cited  in   Arlington  Case,  3  Hughes,  102,  Fed. 

Cas.  No.  8,191. 

15.  The  Attorney  General  of  the  United 
States  appeared  to  suggest  want  of  juris- 
diction over  a  suit  against  officers  of  the 
government  for  infrinjojement  of  a  patent 
by  use  of  the  invention  in  a  navy  yard, 
which  suggestion  was  overruled.  Belknap 
v.  Schild,  161  U.  S.  10,  16  Sup.  Ct.  Rep. 
443,  40:  599 
Cited  In  Percy  Summer  Club  v.  Astle,  110  Fed. 

490. 


li.  Appearance  as  Waiver  of  Process, 
Defects,   or  Objections, 

On   Appeal,   see  Appeal   and   Error,   3047- 

3060. 
Estoppel  by,  to  Object  to  Lack  of  Corporate 

Existence,  see  Appeal  and  Error,  4338. 
See  also  Appeal  and  Error,  4531 ;  Judgment, 

975,  976,  1050,  1190. 

Waiver  of  process. 

16.  Appearance  by  defendant,  and  answer- 
ing and  participating  in  the  trial  in  a  suit. 


in  a  state  in  which  he  does  not  reside  and  in 

which  he  has  not  been  served  with  process, 

waives  nonservice  of  process.    Fitzgerald  & 

M.  Constr.  Co.  v.  Fitzgerald,  137  U.  S.  98, 

11  Sup.  Ct.  Rep.  36,  34:  608 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  McBride, 

141   U.   S.   132.   85   L  cd.  661,   11   Sup.   Ct. 

Rep.  982 — Texas  &  P.  R.  Co.  v.  Cox,  145  U. 

S.  603,  36  L  ed.  882,  12  Sap.  Ct.  Rep.  905 — 

Ahlhauser  y.   Butler,   50  Fed.   707 — German 

Ins.  Co.  v.  Frederick,  7  C.  C.  A.  125,  19  U. 

S.   App.  24,   58   Fed.   147 — Sipe  v.   Copwell, 

8  C.  C.  A.  420,  16  U.  S.  App.  704,  59  Fed. 

972— Long  v.  Long,  73  Fed.  872 — Beck  ft  P. 

Lithographing  Co.  v.  Wacker  &  B.  Brewing 

&  Malting  Co.  22  C.  C.  A.  15,  46  U.  S.  App. 

486,   76   Fed.   14 — Creagh   v.   BqniUble  Life 

Assur.    Soc.    83    Fed.   850 — Ellsworth    Trust 

Co.  v.  Parramore.  48  C.  C.  A.  134,  108  Fed. 

908— Flint   v.    Comly,    95   Me.    256,   49   Atl. 

1044. 

17.  The  plea  of  nonservice  of  any  other 
process  or  notice  than  the  alternative  man- 
damns  is  inadmissible  as  a  return  to  the 
writ.  The  appearance  of  the  defendant  and 
the  actual  making  of  the  return  are  a  suffi- 
cient answer  to  it.  Edwards  v.  United 
States,  103  U.  S.  471,  26:  314 

18.  Where  a  motion  of  defendant  to  set 
aside  a  judgment  for  nonservice  of  process 
is  denied,  but  the  default  is  opened  on  con- 
dition of  his  appearance,  which  was  .ac- 
cordingly entered,  he  cannot  subsequently 
raise  an  objection  for  nonservice  of  process. 
Washington,  A.  &  G.  R.  Co.  v.  Brown,  17 
Wall.   445,  21 :  675 

19.  One  whom  the  court  orders  to  be 
made  a  party  to  a  suit,  and  who  voluntarily 
appears  and  files  an  answer,  cannot  object 
that  no  procees  was  served  on  him.  Hender- 
son V.  Carbondale  Coal  &  Coke  Co.  140  U. 
S.  25,  11  Sup.  Ct  Rep.  691.  35:  332 
Cited  in  Bentley  v.  Reld,  66  C.  C.  A.  682,  133 

Fed.  702 — Johnson  Loan  &  T.  Co.  v.  Burr,  7 
Kan.   App.   707,  51  Pac.  916. 

20.  Failure  to  give  notice  to  a  judgment 
creditor  of  a  moi^gagor  of  the  pendency  of 
an  action  to  foreclose  the  mortgage  is  cured 
by  such  creditor's  appearance  by  attorney 
and  his  consent  to  the  entrance  of  a  decree 
pursuant  to  the  prayer  in  the  bill  for  fore- 
closure. Bronson  v.  La  Crosse  A  M.  R.  Co. 
2  Black,  524,  17:  347 

21.  A  judgment  will  not  be  enjoined  upon 
the  ground  that  there  was  a  false  return  of 
service  upon  one  of  the  defendants,  where 
he  appeared  and  pleaded  to  the  action. 
Walker  v.  Robbins,  14  How.  584,  14:  552 
Cited  In  Stevenson  v.  Flonrnoy,  89  Ky.  568,  13 

S.  E.  210 — Smoot  v.  Jadd,  184  Mo.  550,  88  S. 
W.  481. 

21a.  The  lack  of  any  valid  service  of  proc- 
ess upon  a  foreign  corporation  does  not  de- 
feat the  jurisdiction  of  a  Federal  circuit 
court  of  an  action  in  which  such  corpora- 
tion pleaded  in  its  answer  a  demand  in  re- 
coupment,^-especially  since,  under  the  local 
practice,  as  defined  in  HI.  Rev.  Stat.  chap. 
110,  §§  30,  31,  the  defendant  may  have  a 
verdict  and  judgment  in  his  favor  if  it  ap- 
pears that  the  plaintiff  is  indebted  to  him 
for  a  balance  when  the  two  claims  are  set 
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against  each  other,  and,  after  the  cross 
claim  is  set  up,  the  plaintiff  is  not  permit- 
ted to  dismiss  his  suit  without  the  consent 
of  the  defendant  or  leave  of  court  granted 
for  cause  shown.  Merchants  Heat  £  Light 
Co.  V.  James  B.  Clow  &  Sons,  204  U.  S.  286, 
27  Sup.  Ct.  Rep.  285,  51 :  488 

Waiver  of  defects. 

22.  An  appearance  in  an  action  waives 
defects  in  procedure.  Penhallow  t.  Doane, 
3  Dall.  54,  1:507 
Cited  in  The  Joseph  H.  Toone,  Blatchf.  Prize 

Cas.  259.  Fed.  Gas.  No.  7,642 — Poole  v.  Nix- 
on, 9  Pet.  778  Appx.,  Fed.  Cas.  No.  11,270 — 
Ttie  Columbia,  19  C.  C.  A.  447,  44  U.  S. 
App.  326,  73  Fed.  237. 

23.  In  an  admiralty  proceeding  for  the 
condemnation  of  property  under  the  slave 
trade  acts,  an  appearance  and  claim  of  prop- 
erty is  a  waiver  of  objections  to  the  irregu- 
larity of  the  process  to  enforce  appearance. 
The  Merino,  9  Wheat.  391,  6:  118 
Cited  in  George  v.  Skeates,  19  Ala.  743. 

24.  Appearance,  without  making  a  motion 
to  dismiss  during  the  first  term,  is  a  waiver 
or  any  irregularity  in  the  citation.  Sage  v. 
Central  R.  Co.  96  U.  S.  712,  24:  641 

25.  A  technical  defect  in  a  subpoena  sum- 
moning a  party  to  appear  and  answer  is 
cured  by  his  entering  his  appearance  with- 
out raising  the  objection.  Johnson  v.  Wat- 
ers, 111   U.   S.   640,  4   Sup.  Ct.   Rep.   619, 

28:  547 
Cited  in  Richardson  v.  Green,  9  C.  C.  A.  574, 
15  U.  8.  App.  488,  61  Fed.  481. 

Waiver  of  Illegal  or  defective  service. 

See  also  infra,  64. 

26.  The  right  of  defendant  to  insist  upon 
suit  against  him  being  brought  only  in  the 
district  whereof  he  is  an  inhabitant  is  a 
personal  privilege  which  he  may  waive,  and 
he  does  waive  it  by  pleading  to  the  merits. 
St.  Louis  &  S.  F.  R.  Co.  v.  McBride,  141 
U.  S.  127,  11  Sup.  Ct.  Rep.  982,  35:  659 
Cited  In  Mexican  Nat.  R.  Co.  v.  Davidson,  157 

U.  S.  208,  39  L.  ed.  675,  16  Sup.  Ct.  Rep. 
563 — Gilbert  v.  New  Zealand  Ins.  Co.  16 
Ij.R.A.  126,  49  Fed.  886 — Gregory  v.  Pike. 
15  C.  C.  A.  42,  21  U.  8.  App.  658,  67  Fed. 
847 — ^Duncan  v.  Associated  Press.  81  Fed. 
418 — Callahan  v.  Hicks,  90  Fed.  542 — Cowell 
V.  City  Water-supply  Co.  96  Fed.  769— Piatt 
V.  Massachusetts  Real  Estate  Co.,  108  Fed. 
706— Whltworth  v.  Illinois  C.  R.  Co.  107 
Fed.  560 — Memphis  Sav.  Bank  v.  Houchens, 
52  C.  C.  A.  182,  115  Fed.  102— Foulk  v.  Gray, 
120  Fed.  162— Von  VolRht  v.  Michigan  C. 
R.  Co.  130  Fed.  399— Wolff  v.  Choctaw,  O. 
&  G.  R.  Co.  133  Fed.  602 — Savings  Bank 
V.  Downs,  74  Conn.  90,  49  Atl.  913 — Guar- 
antee Sav.  Loan  ft  Invest.  Co.  v.  Pendleton, 
14  App.  D.  C.  387 — Anderson  v.  Morton,  21 
App.  D.  C.  449 — Duff  v.  Hlldreth,  183  Mass. 
441,  67  N.  B.  356 — Woldenberg  v.  Haines, 
35  Or.  249,  57  Pac.  627— Ex  parte  Whlt- 
more,  9  Utah,  446,  35  Pac.  524 — Elliott  v. 
Whltmore,   10  Uteh,   251,  37   Pac.  461. 

27.  Voluntary  appearance  by  defendant 
without  taking  an  exception  is  an  admission 
of  the  regularity  of  service  of  process,  and 
a  waiver  of  the  objection  that  he  was  not  an  i 


inhabitant  of  the  district  or  found  therein. 
Gracie  v.  Palmer,  8  Wheat.  699,  5:  719 

Cited  in  Shaw  v.  Quincy  Min.  Oo.  (Ex  parte 
Shaw)  145  U.  8.  453,  36  L.  ed.  773,  12  Sup. 
Ct.  Rep.  935 — Martin  v.  Baltimore  ft  O.  B. 
Co.  (Gerling  v.  Baltimore  ft  O.  R.  Co.)  151 
U.  S.  688,  38  L.  ed.  316,  14  Sup.  Ct.  Rep. 
533 — Interior  Constr.  ft  Improv.  Co.  v.  Glb- 
ney,  160  U.  S.  220,  40  L.  ed.  402,  16  Sup. 
Ct.  Rep.  272 — Blackburn  v.  Selma.  M.  ft  M. 
R.  Co.  2  Fllpp.  531,  Fed.  Cas.  No.  1.467— 
Clarke  v.  New  Jersey  Steam  Nav.  Co.  1 
Story,  540.  Fed.  Cas.  No.  2,859— Flanders 
V.  /Etna  Ins.  Co.  3  Mason,  160,  Fed.  Css. 
No.  4,852 — Lee  v.  iEtna  Ins.  Co.  Fed.  Caa. 
No.  8,181— McCIoskey  v.  Cobb.  2  Bond.  17. 
Fed.  Cas.  No.  8,702 — Wilson  v.  Pierce,  15 
Law  Rep.  145,  Fed.  Cas.  No.  17,826 — Winans 
V.  McKean  R.  ft  Nav.  Co.  6  Blatchf.  219. 
Fed.  Cas.  No.  17,862 — Edwards  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  20  Fed.  453 — Romaine 
V.  Union  Ins.  Co.  28  Fed.  638 — Spies  v. 
Chicago  ft  B.  I.  R.  Co.  32  Fed.  713— Piatt 
V.  Manning,  34  Fed.  818 — Southern  Exp.  Co. 
V.  Todd,  5  C.  C.  A.  435,  12  U.  S.  App.  351, 
56  Fed.  106 — Newman  v.  Schiverln,  10  C. 
C.  A.  135,  22  U.  S.  App.  393,  61  Fed.  871— 
Creagh  v.  Equitable  Life  Assur.  Soc.  83 
Fed.  850 — Pearce  v.  Thackeray  (note)  13 
Fla.  577 — Baars  v.  Gordon,  21  Fla.  36— 
Hall  V.  Mobley,  13  6a.  319 — Bank  of  the 
Valley  v.  Bank  of  Berkeley,  3  W.  Va.  391— 
Steele  v.  Harknesa,  9  W.  Va.  24 — Mahany 
V.  Kephart,  15  W.  Va.  618 — Shepherd  v. 
Brown,  30  W.  Va.  18,  3  S.  E.  186 — State  t. 
Thacker  Coal  ft  Coke  Co.  49  W.  Va.  143. 
38  S.  E.  539— Blair  v.  Denderaon,  49  W.  Ta. 
285,   $8   S.   E.   552. 

28.  The  party  who,  in  the  first  instance, 
appears  in  a  suit  and  pleads  to  the  merits, 
waives  any  right  to  challenge  thereafter  the 
jurisdiction  of  the  court  on  the  ground  that 
the  suit  has  been  brought  in  the  wrong  dis- 
trict. St.  Louis  ft  S.  F.  R.  Co.  v.  McBride, 
141  U.  S.  127,  11  Sup.  Ct.  Rep.  982, 

35:659 
Cited  in  Shaw  v.  Quincy  Min.  Co.  (Ex  parte 
Shaw)  145  U.  8.  453,  86  L.  ed.  773.  12  Sap. 
Ct.  Rep.  935 — Texas  ft  P.  R.  Co.  v.  Cox,  145 
U.  S.  603,  36  L.  ed.  832,  12  Sup.  Ct.  Rep. 
905 — Southern  P.  Co.  v.  Denton,  146  U.  8. 
206,  36  L.  ed.  944,  13  Sup.  Ct.  Rep.  44— 
Texas  ft  P.  R.  Co.  v.  Saunders,  151  U.  S. 
109,  38  L.  ed.  91,  14  Sup.  Ct  Rep.  257— 
Central  Trust  Co.  v.  McGeorge,  151  U.  8. 
134,  38  L.  ed.  100,  14  Sup.  Ct.  Rep.  286— 
Martin  v.  Baltimore  ft  O.  R.  Co.  (Oerlinx 
V.  Baltimore  ft  O.  R.  Co.)  161  U.  8.  688. 
38  L.  ed.  317,  14  Sup.  Ct.  Rep.  533— Eddj 
V.  Lafayette,  49  Fed.  810 — Gilbert  v.  New 
Zealand  Ins.  Co.  15  L.R.A.  126.  49  Fed.  886 
— N.  K.  Falrbank  ft  Co.  v.  Cincinnati,  N. 
O.  ft  T.  P.  R.  Co.  54  Fed.  422,  4  C.  C.  A.  405. 
9  U.  S.  App.  212 — Central  Trust  Co.  v.  Virgin- 
la,  T.  ft  C.  Steel  ft  I.  Co.  55  Fed.  773 — Mehlln 
V.  Ice,  5  C.  C.  A.  410,  12  U.  S.  App.  305,  56 
Fed.  20 — Walker  v.  Windsor  Nat  Bank.  5 
C.  C.  A.  431,  5  U.  S.  App.  423,  66  Fed.  81— 
Southern  Exp.  Co.  v.  Todd.  5  C.  C.  A.  436. 
12  U.  S.  App.  351,  56  Fed.  108— Friable  r. 
Chesapeake  ft  O.  R.  Co.  57  Fed.  2 — Brlgxs  t. 
Stroud,  58  Fed.  719— Belt  v.  Gulf.  C.  ft 
S.  F.  R.  Co.  4  Tex.  Civ.  App.  235.  22  8.  W. 
1062 — Ex  parte  Whltmore,  0  UUh,  445,  35 
Pac.  524. 

29-31.  General  appearance  to  a  suit 
waives  all  objections  to  jurisdiction  founded 
on  the  nonresidence  of  the  defendant  in  the 
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district  where  lie  is  sued.    Taylor  ▼.  Lon^- 
worth,  14  Pet  172,  10:  405 

Toland  v.  Sprague,  12  Pet  300,  9:  1093 

Shields  v.  Thomas,  18  How.  253,  15:  368 

DiBiinyuUhed  in   Glenn   ▼.   Dimmock,   43   Fed. 
I»52. 

Cited  in  Rhode  Island  t.  MaesachusettB,  12 
Pet.  719,  9  L.  ed.  1258 — Irvine  y.  Lowry, 
14  Pet.  299,  10  L.  ed.  464— Lovy  ▼.  Flta- 
^trick,  16  Pet.  171,  10  L.  ed.  700— Habich 
T.  Foljser,  20  Wall.  7,  22  L.  ed.  308 — St. 
liOolB  k  S.  F.  R.  Co.  T.  McBrlde,  141  U.  S. 
181,  35  L.  ed.  661,  11  Sup.  Ct.  Rep.  982— 
Martin  ▼.  Baltimore  &  O.  R.  Co.  (Gerling  y. 
Baltimore  ft  O.  R.  Co.)  151  U.  S.  688,  38 
Lu  ed.  316,  14  Sap.  Ct.  Rep.  538 — Interior 
Constr.  ft  Improy.  Co.  y.  Glbney,  160  IT.  S. 
220.  40  L.  ed.  402,  16  Sup.  Ct.  Rep.  272— 
Barney  y.  Globe  Bank,  5  Blatchf.  Ill,  Fed. 
Caa.  No.  1,081 — Chittenden  y.  Darden,  2 
Woods,  440,  Fed.  Cas.  No.  2,688 — Kelly  y. 
Virginia  Protection  Ins.  Co.  8  Hughes.  450, 
Fed.  Caa  No.  7,677 — Lee  y.  Aetna  Ins.  Co. 
Fed.  Cas.  No.  8,181 — Sayles  y.  Northwestern 
Ins.  Co.  2  Curt.  C.  C.  213,  Fed.  Cas.  No. 
12,421— United  SUtes  y.  Ottman,  1 
Hughes,  316,  Fed.  Caa.  No.  15,977 — WUaon 
y.  Pierce,  15  Month.  L.  Rep.  140,  Fed.  Cas. 
No.  17,826 — Winant  y.  McKean  R.  ft  Nay.  Co. 
6  Blatchf.  219,  Fed.  Caa.  No.  17,862— Noyev 
y.  Canada,  30  Fed.  666 — Relnstadler  y. 
Reeves,  33  Fed.  310 — Kansas  City  ft  T.  R. 
Co.  y.  Interstate  I/umber  Co.  37  Fed.  5 — Lack- 
ett  y.  Rumbaugh,  45  Fed.  81 — Mehlin  v.  Ice, 
5  C.  C.  A.  410,  12  U.  S.  App.  305,  56  Fed. 
20 — Southern  Exp.  Co.  v.  Todd,  5  C.  C.  A. 
435,  12  U.  S.  App.  351,  56  Fed.  107— Brlggs 
v.  Stroud,  58  Fed.  719-T-Newman  v.  Schwer- 
in.  10  C.  C.  A.  135,  22  XT.  8.  App.  893,  61  Fed. 
871 — Wabash  Western  R.  Co.  v.  Brow,  13 
C.  C.  A  226,  81  U.  8.  App.  192,  65  Fed. 
945 — Central  Trust  Co.  y.  Chattanooga,  R.  ft 
C.  R.  Co.  68  Fed.  695 — L*Engle  v.  Gatei, 
74  Fed.  515 — Creagh  y.  Equitable  Life  Assur. 
Soc.  83  Fed.  850— Charlotte  Oil  ft  Fertiliser 
Co.  v.  Hartog,  29  C.  C.  A.  61,  42  U.  8. 
App.  716,  85  Fed.  155 — ^Rodgers  y.  Pitt,  96 
Fed.  677 — Piatt  y.  Massachusetts  Real  Es- 
tate C6.  108  Fed.  706 — Empire  Min.  Co.  v. 
Propeller  Tow-Boat  Co.  108  Fed.  902 — Fosha 
T.  Weetem  TJ.  Teleg.  Co.  114  Fed.  702 — 
Curtis  y.  Howard,  88  Fla.  259,  14  So.  812 — 
Craven  v.  Turner,  82  Me.  891,  19  Atl.  864 — 
American  Finance  Co.  v.  Bostwick,  151  Mass. 
23,  28  N.  E.  666 — Hargadine  y.  Van  Horn, 
72  Mo.  373 — Donnell  v.  Byern,  80  Mo.  885 — 
Fnnck  v.  Smith,  46  N.  J.  L.  488 — Davis  y. 
Megrox,  55  N.  J.  L.  486,  26  Atl.  1009— 
Carpentier  v.  Mlntum,  65  Barb.  296 — ^Wheel- 
er r.  Cobb,  76  N.  C.  25— Meinhard  Bros.  v. 
Tonngblood,  87  8.  C.  286,  15  8.  E.  950 — 
Ex  parte  Keeler,  45  8.  C.  659,  81  L.R.A. 
681,  55  Am.  St.  Rep.  786,  23  8.  E.  865— 
Nelson  y.  Campbell,  1  Wash.  264,  24  Pac. 
588. 

32.  An  appearance  to  file  a  demurrer  to 
the  complaint  on  the  grounds  that  the 
eourt  has  no  jurisdiction,  and  that  the 
complaint  does  not  state  a  cause  of  ac- 
tion, is  a  general  appearance  to  the  merits 
and  waiyes  all  defects  in  the  service  and  all 
special  priyileges  of  the  defendant  in  respect 
to  the  particular  court  in  which  the  action 
is  brought.  St.  Louis  ft  S.  F.  R.  Co.  v.  Mc- 
Bride,  141  U.  S.  127,  11  Sup.  Ct.  Rep.  982, 

35:  ei39 
CtUd  in  Re  Michle,  116  Fed.  752— Baltimore 
ft  O.  R.  Co.  v.  Doty,  67  C.  C.  A.  41,  133 
Fed.  869 — Lewis  v.  Albertaon,  23  Ind.  App. 
164.  53  N.  E.  1071— White  v.  Rio  Grande 
Western  R.  Co.  25  Utah,  357,  71  Pac.  593. 
U.  S.  Dig.— 48 


33.  Defendants  who  haye  appeared  gen- 
erally in  a  Federal  court  cannot  object  that 
other  defendants  were  not  inhabitants  of 
the  district  in  which  the  suit  was  brought. 
Interior  Constr.  k  Improv.  Co.  v.  Gibney, 
160  U.  S.  217,  16  Sup.  Ct.  Rep.  272,  40:  401 
Cited  in  Re  Keasbey  ft  M.  Co.  160  U.  S.  229, 

40  L.  ed.  405.  16  Sup.  Ct.  Rep.  273 — Marks  v. 
Marks,  75  Fed.  332 — Creagh  v.  Equitable 
Life  Assur.  Soc.  83  Fed.  850 — ^Van  Doren  v. 
Pennsylvania  R.  Co.  35  C.  C.  A  284,  93  Fed. 
268— Rodgers  v.  Pitt,  96  Fed.  677— Lowry 
v.  Tile.  Mantel  ft  Grate  Asso.  98  Fed.  821— 
Re  Woodbury,  2  N.  B.  N.  Rep.  289,  98  Fed. 
839— Scott  v.  Hoover,  99  Fed.  251— Piatt  v. 
Massachusetts  Real  Estate  Co.  103  Fed.  706 
— Occidental  Consol.  Min.  Co.  v.  Comstock 
Tunnel  Co.  120  Fed.  519 — Barnes  v.  Western 
U.  Teleg.  Co.  120  Fed.  555. 

34.  Appearing  by  counsel  and  moving  to 
dismiss  the  bill  for  want  of  jurisdiction  and 
also  for  want  of  equity  is  a  waiver  of  a 
nonresident's  privilege,  and  amounts  to  a 
voluntary  appearance.  Jones  v.  Andrews,  10 
Wall.  327,  19:  935 
Cited  in  Sun  Printing  h  Pub.  Asso.  v.  Edwards, 

194  tJ.  S.  883,  48  L.  ed.  1080,  24  Sup.  Ct. 
Rep.  696 — Blackburn  v.  Selma,  M.  ft  M.  R. 
Co.  2  Fllpp,  681,  Fed.  Cas.  No.  1,467— Kerp 
v.  Michigan  Lake  Shore  R.  Co.  Fed.  Cas.  No. 
7,727— Osbom  v.  Michigan  Air  Line  R.  Co. 
2  FMpp.  506,  Fed.  Cas.  No.  10,594 — Pond  v. 
Vermont  Val.  R.  Co.  Fed.  Cas.  No.  11.265 — 
Graham  v.  Spencer,  14  Fed.  607 — Romalne 
v.  Union  Ins.  Co.  28  Fed.  626 — United  SUtes 
y.  American  Bell  Teleph.  Co.  29  Fed.  45 — 
Foots  y.  Massachusetts  Ben.  Asso.  89  Fed. 
24 — First  Nat.  Bank  v.  Cunningham,  48  Fed. 
617 — ^N.  K.  Fairbank  ft  Co.  v.  Cincinnati,  N. 
O.  ft  T.  P.  R.  Co.  4  C.  C.  A.  408,  9  U.  8. 
App.  212,  54  Fed.  425— Mehlin  v.  Ice,  6  C.  C. 
A.  410,  12  U.  S.  App.  305,  56  Fed.  20— 
Blythe  v.  Hinckley,  84  Fed.  242 — Spalding  v. 
Crawford,  8  App.  D.  C.  866 — Woods  v.  Dick- 
inson, 7  Mackey,  806 — McPike  v.  Wells,  54 
Miss.   147. 

35.  Where  a  corporation  appears  for  the 
purpose  of  takins  objection  to  jurisdiction 
on  account  of  citizenship,  there  can  be  no 
question  of  waiver,  such  as  has  been  recog- 
nized where  a  defendant  has  appeared  gen- 
erally in  a  suit  between  citizens  of  different 
states,  brought  in  the  wrong  district.    Re 
Shaw  (Shaw  v.  Quincy  Min.  Co.)  146  U.  S. 
444,  12  Sup.  Ct.  Rep.  936,  36:  768 
Cited  in  Empire  Coal  ft  Transp.  Co.  v.  Em- 
pire Coal  ft  Min.  Co.   150  U.  8.  168,  87  L. 
ed.  1039,  14  Sup.  Ct.  Rep.  66— Re  Hohorst, 
150  U.  8.  661,  37  L.  ed.  1214,  14  Sup.  Ct. 
Rep.  221 — St.  Louis  R.  Co.  v.  Pacific  R.  Co. 
52  Fed.  771 — Sherwood  v.  Newport  News  ft 
M.  Volley  Co.  66  Fed.  4 — Adriance  v.  McCor- 
mick   Harvesting   Mach.   Co.   55   Fed.   288 — 
Central  Trust  Co.  v.  Virginia,  T.  ft  C.  Steel 
ft  I.  Co.  55  Fed.  774 — Phlnlzy  v.  Augusta  ft 
K.  R.  Co.  56  Fed.  276 — Ward  v.  Blake  Mfg. 
Co.  6  C.  C.  A.  540.   12  U.   S.  App.  295,  56 
Fed.   440— St.   Louis,   I.   M.   ft   S.  R.   Co.   v. 
Newcom,  6  C.  C.  A.  173,  12  U.  S.  App.  503, 
56  Fed.  953 — Cramer  v.  Singer  Mfg.  Co.  59 
Fed.  75 — American  Sugar  Ref.  Co.  v.  Johnson, 
9  C.  C.  A.  116,  13  U.  S.  App.  681,  60  Fed. 
509 — Gregory   v.   Pike,    15   C.    C. 'A.   42,   21 
U.  S.  App.  68,  67  Fed.  847 — Rust  v.  United 
Waterworks  Co.  17  C.  C.  A.  24,  36  U.  S.  App. 
167,    70    Fed.    137 — Duncan    v.    Associated 
Press,  81  Fed.  419 — Occidental  Consol.  Min. 
Co.  V;   Comstock  Tunnel   Co.   120  Fed.   519. 

36.  The  appearance  and  answer  of  a  do- 
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fendant  waives  any  defect  in  jurisdiction 
by  reason  of  his  nonservioe  within  the  dis- 
trict in  which  the  suit  is  brought.  Logan  v. 
Patrick,  5   Craneh,  288,  3:  103 

Cited  Id  Clarke  v.  New  Jersey  Steam  Nay.  Co. 
1  Story,  540.  Fed.  Cas.  No.  2,859 — FiaDders 
y.  Aetna  Ins.  Co.  3  Mason,  160,  Fed.  Cas. 
No.  4.852 — Lee  y.  Aetna  Ins.  Co.  Fed.  Cas. 
No.  8,181 — Plcquet  y.  Swan,  5  Mason,  571, 
Fed.  Cas.  No.  11,186 — Segee  y.  Thomas,  8 
Blatchf.  15,  Fed.  Cas.  No.  12,683 — ^Winans 
y.  McKean  R.  &  Nay.  Co.  6  Blatchf.  219,  Fed. 
Cas.  No.  17,862 — Wilson  y.  Pierce,  16  Month. 
L.  Rep.  145,  Fed.  Cas.  No.  17,826— Shain- 
wald  y.  Davids.  69  Fed.  702 — Davis  v.  Pack- 
ard, 10  Wend.  55 — Trinity  ft  8.  R.  Co.  v. 
Brown,  91  Tex.  678,  45  S.  W.  793. 

37.  Defendant's  appearance  by  attorney 
cures  all  antecedent  irregularity  of  service 
of  process.  Knox  v.  Summers,  3  Cranch, 
496,  2: 510 
OUed  In  Atkins  v.  Fibre  Disintegrating  Co.  18 

Wall.  298,  21  L.  ed.  843— Buford  v.  Hick- 
man, Hempst.  234,  Fed.  Cas.  No.  2.114a— 
Clarke  v.  New  Jersey  Steam  Nav.  Co.  1  Story, 
540,  Fed.  Cas.  No.  2,859 — Flanders  v.  Aetna 
Ins.  Co.  3  Mason,  160,  Fed.  Cas.  No.  4.852 — 
McCoy  v.  Lemons,  Hempst.  216,  Fed.  Cas. 
No.  8,730a — Romaine  v.  Union  Ins.  Co.  28 
Fed.  638 — Piatt  v.  Manning,  34  Fed.  818 — 
Barnes  v.  Western  U.  Teleg.  Co.  120  Fed. 
5?i4 — ^Pearce  v.  Thackeray,  13  Fla.  577 — 
Baars  v.  Gordon,  21  Fla.  36 — Converse  v. 
..  Warren.  4  Iowa,  172 — Dyson  y.  Brandt,  9 
Mart.  (La.)  497 — Maine  Bank  v.  Hervey,  21 
Me.  46 — Smith  v.  Robinson,  13  Met.  167 — 
Lansford  v.  Jones,  18  Pa.  Co.  Ct.  262 — 
Thurston  v.  James,  5  B.  I.  242 — Gray  v. 
Young,  Harp.  L.  40. 

38.  An  appearance  cures  any  defect  in 
the  service  of  process.  Farrar  v.  United 
Stotes,  3  Pet  469,  7:  741 
Cited  In  Romaine  v.   Union   Ins.   Co.   28   Fed. 

638 — Piatt  v.  Manning,  34  Fed.  818 — ^Run- 
dies  v.  Jones,  3  Ind.  37 — Lansford  v.  Jones, 
5  Pa.  DIst.  R.  483,  18  Pa,  Co.  Ct.  262— 
Bank  of  the  Valley  v.  Bank  of  Berkeley,  3 
W.  Va.  391 — Steele  v.  Harkness,  9  W.  Va. 
24 — Shepherd  v.  Brown,  30  W.  Va.  18,  3  S. 
B.  186 — State  v.  Thacker  Coal  it  Coke  Co.  49 
W.  Va.  142,  38  S.  B.  539 — Blair  v.  Hendei> 
son,  49  W.  Va.  285,  38  S.  E.  552. 

39.  A  general  appearance  to  the  merits  by 
defendant  in  a  case  in  which  the  court  can 
take  jurisdiction  waives  all  defects  in  the 
service  and  all  special  privileges  of  the  de- 
fendant in  respect  to  tne  particular  court 
in  which  the  action  is  brought.  St.  Louis 
&  S.  F.  R.  Co.  V.  McBride,  141  U.  S.  127,  11 
Sup.  Ct.  Rep.  982,  35:  659 
Cited  in  Newman  v.  Schwerin,  10  C.  C.  A.  135, 

22  U.  S.  App.  893.  61  Fed.  870 — Smith  v. 
Atchison,  T.  it  S.  F.  R.  Co.  64  Fed.  3 — The 
Willamette,  18  C.  C.  A.  370.  31  L.R.A.  719, 
44  U.  S.  App.  26,  70  Fed.  878 — Long  v.  Long, 
73  Fed.  871— Collins  v.  Stott,  76  Fed.  614— 
Creagh  v.  Bquitable  Life  Assar.  Soc.  83  Fed. 
850 — Less  v.  English,  29  C.  C.  A.  281,  56 
U.  S.  App.  16,  85  Fed.  477 — Carter  Crume 
Co.  v.  Peurrung,  30  C.  C.  A.  178,  58  U.  S. 
App.  388,  86  Fed.  442 — Rodgers  v.  Pitt,  96 
Fed.  677 — Lowry  y.  Tile,  Mantel  it  Grate 
Asso.  08  Fed.  823 — Lewis  v.  American  Naval 
Stores  Co.  119  Fed.  306 — Barnes  v.  Western 
U.  Teleg.  Co.  120  Fed.  555 — Guarantee  Say. 
L.  it  Invest.  Co.  v.  Pendleton.  14  App.  D.  C. 
387 — Costello  v.  Palmer,  20  App.  D.  C.  219 
-^Lewit  T.  Albertson,  23  Ind.  App.  154.  03 


N.  E.  1071 — State  use  of  Gemondt  v.  Shipl^, 
98  Md.  663,  67  All.  12— Koehland  v.  National 
Ins.  Co.  81  Or.  213,  49  Pac.  845 — Woldsa- 
berg  v.  Haines,  35  Or.  249,  67  Pac  627^ 
Elliot  v.  Whitmore,  10  Utah,  261,  37  Pac 
461. 

40.  xiie^lity  in  the  service  of  process  fey 
which  jurisdiction  is  to  be  obtained  is  noi 
waived  by  the  special  appearance  of  the  de- 
fendant to  move  that  the  service  be  set 
aside,  or,  after  such  motion  is  denied,  by  his 
answering  to  the  merits.  Such  illegality  is 
waived  only  when  he,  without  having  insist- 
ed upon  it,  pleads,  in  the  first  instance,  to 
the  merits.  Harloiess  v.  Hyde,  98  U.  S. 
476,  25: 237 

Dieiinffuished   in   Moffltt   v.   Chicago  Chronicle 

Co.  107  Iowa,  414.  78  N.  W.  45— Morris  t. 

Graham,  51  Fed.  54. 

died  In  York  v.  Texas.  137  U.  S.  20,  34  L.  ed. 
605,  11  Sup.  Ct.  Bep.  9 — Southern  P.  Co.  v. 
Denton,  146  U.  S.  206,  36  L.  ed.  945.  13 
Sup.  Ct.  Rep.  44 — Ooldey  v.  Morning 
News.  166  U.  8.  520.  39  L.  ed.  518.  15  San. 
Ct.  Rep.  559 — Graham  v.  Spencer,  14  Fed. 
607 — Lung  Chung  v.  Northern  P.  R.  Co.  10 
Sawy.  20,  19  Fed.  256 — Rubel  v.  Beaver  FslU 
Cutlery  Co.  22  Fed.  285 — Miner  v.  Markham. 
28  Fed.  395 — Romaine  v.  Union  Ins.  Co.  28 
Fed.  638 — United  States  v.  American  Dei! 
Teleph.  Co.  29  Fed.  28 — Porter  Land  A  Wa- 
'  ter  Co.  v.  Baskin,  43  Fed.  326 — Clews  t. 
Woodstock  Iron  Co.  44  Fed.  32 — Lackett  v. 
Rumbaugh,  45  Fed.  31 — First  Nat.  Bank 
V.  Cunningham,  48  Fed.  517 — Bddj  v.  La- 
fayette. 1  C.  C.  A.  444,  4  U.  S.  App.  247.  49 
Fed.  809 — Brooks  v.  Dun.  51  Fed.  ISO- 
German  Ins.  Co.  v.  Frederick,  7  C.  C.  A.  125, 
19  U.  S.  App.  24,  68  Fed.  147— Standle;  t. 
Roberta,  8  C.  C.  A.  313,  19  U.  8.  App.  407, 
59  Fed.  844— Klnne  v.  Lant,  68  Fed.  439— 
The  Willamette,  31.L.R.A.  719,  18  C.  C.  A. 
370,  44  U.  S.  App.  26.  70  Fed.  878— 1ns1I^ 
ance  Co.  of  N.  A.  v.  Svendsen,  74  Fed.  347 
— Hutton  v.Jo8eph  Bancroft  lb  Sons  Co.  77 
Fed.  485 — Donahue  v.  Calumet  Fire  Clay  Co. 
94  Fed.  27 — Great  Western  Coal  Co.  t. 
Chicago  G.  W.  R.  Co.  39  C.  C.  A.  83, 
98  Fed.  278 — Scott  v.  Hoover,  99  Fed. 
250 — Barnes  v.  Western  U.  Teleg.  Co. 
120  Fed.  655 — Central  Grain  it  Stock 
Exchange  v.  Board  of  Trade.  60  C.  C.  A.  305, 
125  Fed.  469 — Waters  v.  Central  Tnirt  Co. 
62  C.  C.  A.  48,  126  Fed.  472— Louden  Ma- 
chinery Co.  V.  American  Malleable  Iron  Co. 
127  Fted.  1010 — Arroyo  Ditch  &  Water  Co. 
V.  Superior  Court.  92  Cal.  52.  27  Am.  St. 
Rep.  91,  28  Pac.  64 — Miner  v.  Francis.  3  N. 
D.  553,  58  N.  W.  343 — Lower  v.  Wilson.  9 
S.  D.  255,  62  Am.  St.  Rep.  865.  68  N.  W. 
545— Lente  V.  Oarke,  22  Fla.  518, 1  So.  149— 
Stephens  v.  Bradley,  24  Fla.  206,  3  So.  4 In- 
state ex  rel.  Hughes  v.  Walker,  25  Fla.  572, 
6  So.  169 — Grand  Ix>dge  Brotherhood  of  L. 
F.  V.  Cramer,  164  111.  13,  45  N.  E.  165— 
Galveston  City  R.  Co.  v.  Hook.  40  III.  App. 
558 — Thompson  v.  Grees,  62  Kan.  524.  64 
Pac.  48 — Mortgage  Trust  Co.  v.  Norrl*.  J 
Kan.  App.  705,  64  Pac.  283 — Chesapeake, 
O.  ft  S.  R.  Co.  V.  Heath,  87  Ky.  659.  9  8. 
W.  832— Barber  v.  Briscoe,  8  Mont.  220.  19 
Pac.  689 — Baird  v.  Heifer,  12  App.  DiT.  24, 
42  N.  Y.  Supp.  484 — Jones  v.  Jones.  86  Hon, 
418 — Jones  v.  Jones,  108  N.  T.  425,  2  An. 
St.  Rep.  447,  15  N.  E.  707— Chicago  Bldg.  * 
Ijffg.  Co.  V.  Pewthers,  10  Okla.  729,  63  Pae. 
964 — Sealy  v.  California  Lnmber  Co.  19  Or. 
95,  24  Pac.  197— Petty  v.  Prick  Co.  86  Vt. 
603,  10  S.  B.  88^— Deming  Invest  Co.  v.  Wjt 
21  Wash.  107,  67  Pac.  863. 
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41.  inegalitj  in  tii*  flerrioe  of  prooew  by 
which  jurisdiction  is  to  be  obtained  is  not 
waived  by  the  special  appearance  of  the  de- 
fendant to  moTe  that  the  service  be  set 
aside;  npr,  after  such  motion  is  denied,  by 
his  answering  to  the  merits.  Mexican  C.  R 
Co.  V.  Pinkney,  149  U.  S.  194,  13  Sup.  Ct. 
Rep.  859,  37:  699 
Cited  in  Standley  v.  Roberts,  8  C.  C.  A.  313,  19 

U.  S.  App.  407,  59  Fed.  844 — Donahue  t. 
Calnmet  nre  Clay  Co.  94  Fed.  27 — ^Wall  t. 
Chesapeake  &  O.  R.  Co.  87  C.  C.  A.  133,  95 
Fed.  402 — Desert  King  Min.  Co.  t.  Wedeklnd, 
110  Fed.  877 — Derk  P.  Yonkerman  Co.  v. 
Charles  H.  Fuller's  Advertising  Agency,  136 
Fed,  615 — Chicago  Bldg.  ft  Mfg.  Co.  v.  Pew- 
thers,  10  Okla.  729,  63  Pac.  964. 

42.  The  right  of  a  foreign  corporation  to 
object  to  the  insufficiency  of  the  service  of 
a  summons  on  an  officer  is  not  waived  by 
filing  a  petition  for  removal  to  a  circuit 
court  of  the  United  States  and  an  appear- 
ance expressly  limited  to  that  purpose. 
Goldey  v.  Morning  News,  156  U.  S.  518,  15 
Sup.  Ct.  Rep.  559,  39:  517 
Cited  In  Wabash  Western  B.  Co.  v.  Brow,  164 

U.  S.  276,  41  L.  ed.  433,  17  Sup.  Ct.  Rep.  126 
— Gamer  ▼.  Second  Nat.  Bank,  66  Fed.  370 — 
Klnne  v.  Lant,  68  Fed.  439 — Fidelity  Trust 
it  Safety-Vault  Co.  ▼.  Newport  News  ft  M. 
Valley  Co.  70  Fed.  407 — National  Accl.  Soc. 
V.  Spiro,  18  C.  C.  A.  884,  37  U.  8.  App.  639, 
71  Fed.  898 — ^Adams  v.  Heckscher,  80  Fed. 
744 — Purdy  v.  Wallace  MuUer  it  Co.  81  Fed. 
514 — Donahue  v.  Calumet  Fire-Clay  Co.  94 
Fed.  25 — Ralya  Market  Co.  v.  Armour  ft  Co. 
102  Fed.  532 — MiUan  v.  Mutual  Reserve 
Fund  Life  Asso.  103  Fed.  769 — Waters  v. 
Central  Trust  Co.  62  C.  C.  A.  47,  126  Fed. 
471 — Louden  Machinery  Co.  v.  American  Mal- 
leable Iron  Co.  127  Fed.  1010 — Cavanagb  v. 
Manhattan  Transit  Co.  133  Fed.  819 — Coop- 
er V.  Brazelton,  68  C.  C.  A.  101,  135  Fed. 
479 — International  Text-Book  Co.  v.  Heartt, 
69  C.  C.  A.  129,  186  Fed.  181 — Howard  v. 
Chesapeake  ft  O.  R.  Co.  11  App.  D.  C.  333. 

43.  The  appearance  of  the  defendant  in  a 
proceeding  in  rem  converts  the  cause  into  a 
suit  in  personam.     Cooper  v.  Reynolds,  10 
Wall.  308,  19:  931 
ated  In  L'Bngle  v.  Gates,  74  Fed.  516 — ^Roths- 
child V.  Knight,  176  Mass.  65,  57  N.  E.  337^ 
Tufts   V.   Volkenlng,   51   Mo.   App.   9 — Free- 
man   V.    Thompson,    53    Mo.    195 — Kemper- 
Thomas  Paper  Co.  v.  Shyer,  108  Tenn.  454, 
58  L.RJ^.  176,  67  S.  W.  856— National  Bank 
V.  Peabody,  55  Vt.  495,  45  Am.  Rep.  632 — 
First  Nat.  Bank  v.  Greenwood,  79  Wis.  281, 
48  N.  W.  421. 

43a.  A  personal  appearance  by  the  de- 
fendant through  his  attorneys, — ^held,  to 
convert  into  a  personal  suit  that  which  be- 
fore was  a  proceeding  in  rem  and  to  waive 
all  question  of  the  service  of  process. 
Creighton  v.  Kerr,  20  Wall.  8,  22:  309 

Cited  in  L* Bugle  v.  Gates,  74  Fed.  515. 

Waiver  of  objections  to  Jurisdiction. 

By  Person  beyond  Territorial  Jurisdic- 
tion, see  Courts,  16. 

As  Waiver  of  Right  to  be  Sued  in  Par- 
ticular Federal  District,  see  Courts, 
932,  938-941a. 

Effect  as  DispeiiMiig  with  Necessity  of 
Reciting  Inhabitancy  of  Defendant 
in  Record  of  Federal  Court,  see 
Courts,  1142. 


See    also    I4eading,  66;    Removal    of 
Causes,  466. 

44.  An  appearance  by  attorney  waives  all 
objection  to  the  jurisdiction  of  -the  court, 
where  made  by  individual  defendants  in  a 
court  of  general  jurisdiction.  Commercial 
&  R.  Bank  of  Vicksburg  v.  Slocomb,  14  Pet. 
60,  •  10:  354 
Cited  In  Hablch  v.  Folger,  20  Wall.  7,  22  L. 

ed.  808. 

45.  No  question  on  process  can  arise 
where  the  defendant  has  appeared  and  plead- 
ed to  the  issue.  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  657,  9:  1233 
Cited  In  Scott  v.  Sandford,  19   How.  473,   15 

L.  ed.  729 — Van  Antwerp  v.  Hulburd,  7 
Blatchf.  441,  Fed.  Cas.  No.  16.826— Ro- 
malne  v.  Union  Ins.  Co.  28  Fed.  639 — Turrlll 
V.  Walker,  4  Mich.  185 — Twine  v.  Carey,  2 
Okla.  256,  37  Pac.  1096. 

46.  An  objection  to  jurisdiction  on  the 
ground  of  exemption  from  the  process  of 
the  court  in  which  the  suit  is  brought,  or 
the  manner  in  which  a  defendant  is  brought 
into  court,  is  waived  by  appearance  and 
pleading  to  the  issue,  but  this  is  not  true 
of  an  objection  which  goes  to  the  power  of 
the  court  over  the  parties  or  the  subject- 
matter.  Rhode  Island  v.  Massachusetts,  12 
Pet.  657,  9:  1233 

47.  A  corporation  can  appear  only  by  at- 
torney; consequently  an  appearance  by  at- 
torney to  plead  to  the  jurisdiction  of  the 
court  in  abatement  cannot  be  a  waiver  of 
objection  to  the  jurisdiction.  Commercial 
&  R.  Bank  v.  Slocomb,  14  Pet.  60,  10:  354 
Cited  In  Wabash  Western  R.  Co.  v.  Brow,  164 

U.  S.  278,  41  L.  ed.  434,  17  Sup.  Ct.  Rep. 
126 — Cadle  v.  Tracy,  11  Blatchf.  118,  Fed. 
Cas.  No.  2,279 — Decker  v.  New  York  Belt- 
ing it  Packing  Co.  11  Blatchf.  76,  6  Fisher, 
Pat.  Cas.  375,  Fed.  Cas.  No.  3,727 — Moyna- 
han  V.  Wilson,  2  FUpp.  133,  Fed.  Cas.  No. 
9,897 — Dundee  Mortg.  it  T.  Invest.  Co.  v. 
Hughes,  77  Fed.  857 — Chesapeake  &  O.  Coal 
Agency  Co.  v.  Fire  Creek  Coal  it  Coke  Co. 
119  Fed.  944 — Greenlesf  v.  National  Asso. 
130  Fed.  212. 

48.  A  petition  in  general  terms  for  re- 
moval of  a  cause  to  a  Federal  court,  with- 
out specifying  and  restricting  the  purpose  of 
the  defendant's  appearance  in  the  state 
court,  is  a  special  appearance  only  and  can- 
not be  considered,  like  a  general  appearance, 
as  a  waiver  of  any  objection  to  the  jurisdic- 
tion of  the  court  over  the  person  of  the 
defendant.  Wabash  Western  R.  Co.  v.  Brow, 
164  U.  S.  271,  17  Sup.  Ct.  Rep.  126,  41 :  431 
National  Acci  Soc.  v.  Spiro,  164  U.  S.  281, 

17  Sup.  Ct.  Rep.  996,  41:435 

Cited  In  National  Accl.  Soc.  v.  Splro,  164  IT.  S. 
281,  41  L.  ed.  435,  17  Sup.  Ct.  Rep.  996 — 
Conley  v.  Mathleson  Alkali  Works,  190  U. 
S.  411,  47  L.  ed.  1115,  23  Sup.  Ct.  Rep.  728 
— Courtney  v.  Pradt,  196  U.  S.  92,  49  L.  ed. 
399,  25  Sup.  Ct.  Rep.  208 — ^Remington  v. 
Central  P.  R.  Co.  198  U.  S.  97,  49  L.  ed.  962, 
25  Sup.  Ct.  Rep.  577 — ^National  Accl.  Soc. 
V.  Splro,  24  C.  C.  A.  836,  47  U.  8.  App.  293, 
78  Fed.  776 — Hawkins  v.  Pelrce,  79  Fed.  45H 
— Frlnk  v.  Blackinton  Co.  80  Fed.  308-^ 
Purdy  V.  Wallace  Mdller  &  Co.  81  Fed.  514 
— Du  Pont  V.  Abel,  81  Fed.  534 — Bragdon  v. 
Perkins-Campbell  Co.  82  Fed.  339 — Ashley  v. 
Qulntard,  90  Fed.  67 — Donahue  v.   Calumet 
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Fire  Clay  Co.  94  Fed.  26 — Spreen  t.  Del- 
■Ignore,  94  Fed.  72— .Rollins  t.  American 
Spirit  Mfg.  Co.  96  Fed.  138 — ^Peterson  t. 
Morris,  98  Fed.  49 — ^Ralya  Market  Co.  y.  Ar- 
mour &  Co.  102  Fed.  538 — Calderhead  y. 
Downing,  108  Fed.  30 — Conley  ▼.  Mathieaon 
Alkali  Works,  110  Fed.  780— TorUt  t.  Har- 
din Min.  ft  Mfg.  Co.  Ill  Fed.  428— Coi^tt 
y.  Farmers'  Bank,  114  Fed.  603 — Olds  y. 
City  Trnst,  S.  D.  &  Surety  Co.  114  Fed.  976 
— Cady  V.  Atoociated  Colonies,  119  Fed.  423 
— Central  Grain  ft  Stock  Exchange  y.  Board 
of  Trade,  60  C.  C.  A.  306,  125  Fed.  469— 
Waters  y.  Central  Trust  Co.  62  C.  C.  A.  47, 
126  Fed.  471 — Louden  Machinery  Co.  y. 
American  Malleable  Iron  Co.  127  Fed.  1010 
Greenleaf  y.  National  Asso.  130  Fed.  212 — 
Gebbie  ft  Co.  y.  Reylew  of  Reyiews  Co.  184 
Fed.  161 — ^International  Text-Book  Co.  y. 
Heartt,  69  C.  C.  A.  129,  136  Fed.  181— 
Paul  y.  Baltimore  ft  O.  R.  Co.  33  Ind.  App. 
168,  60  N.  B.  1024— Baker  y.  Union  Stock 
Yards  Nat.  Bank,  63  Neb.  804,  98  Am.  St. 
Rep.  484,  89  N.  W.  269. 

49.  A  letter  written  by  the  commissioner 
of  patents  at  Washington,  acknowledging  the 
receipt  of  a  bill,  returning  the  subpcena, 
"seryice  accepted/'  and  stating  that  he  de- 
clines to  appear,  does  not  amount  to  a  waiy- 
er  of  the  objection  to  the  jurisdiction.  But- 
terworth  v.  Hill,  114  U.  S.  128,  5  Sup.  Ct 
Rep.   796,  29:  119 

—  Editorial    note. 

Appearance  cures  defect  in  service  of  proc- 
ess and  its  nonservice,  but  not  want  of  ju- 
risdiction of  subject-matter.  2:  510 


III.  Effect  to  Give  Jurisdiction. 

Waiver  of  Objections  to  Jurisdiction,  see 
supra,  44-49. 

On  Appeal,  see  Appeal  and  Error,  3047- 
3060. 

Due  Process  in  Forbidding  without  Surren- 
dering of  Jurisdiction,  see  Ccmstitu- 
tional  Law,  723. 

By  State  as  Consent  to  be  Sued,  see  States, 
270. 

Editorial  note. 

[Effect  of,  by  nonresident  to  give  juris- 
diction of  divorce  case.    23  L.R.A.  287.] 

Volnntary  appearance. 

Validity  of  Judgment  on  Unauthorized 
Appearance,  see  Judgment,  III.  c, 
2. 

50.  Jurisdiction  of  the  person  is  obtained 
by  the  service  of  process,  or  by  the  volun- 
tary appearance  of  the  party.  Cooper  v. 
Kevnolds.  10  Wall.  308,  19:  931 
died  In  Downs  v.   Allen,   23  Blatchf.   60,   22 

Fed.  808 — Lackett  y.  Rumbauirh,  46  Fed. 
32— McGllliD  y.  Claflln,  52  Fed.  666 — York 
y.  State,  73  Tex.  654,  11  S.  W.  869. 

51.  Where  the  action  was  commenced  by 
attachment,  and  service  had  by  publication, 
but  afterwards  the  defendant  voluntarily 
appeared  and  went  to  trial,  the  court  had 
jurisdiction  of  the  person  of  the  defendant. 
Maxwell  T.  Stewart,  21  Wall.  71,  22  Wall. 
77,  22:  564 
DietinguiBhed  in  Lackett  v.  Rumbaugh,  45  Fed. 

32. 

Cited  In   Bomaine  v.  Union   Ina   Co.   28   Fed. 


638 — L*Bnffle  r.  Gates,  74  Fed.  515 — PeaDy> 
wit  y.  Foote,  27  Ohio  St.  642,  22  Am.  Rep. 
340. 

52.  It  is  not  necessary  that  service  by 
publication  be  made  on  a  party  who  ap- 
peared in  court  and  resisted  an  application 
to  amend  the  petition  so  as  to  charge  him 
personally.  That  such  service  was  maide  does 
not  deprive  the  court  of  the  jurisdiction 
which  it  had  acquired.  Ward  v.  Todd.  103 
U.  S.  327,  26:339 
Cfited  In  Bpps  v.  Sasby^  43  Ark.  647. 

53.  The  appearance  of  the  nonresident  de- 
fendant cannot  invest  a  court  with  juris- 
diction of  a  suit  for  divorce  instituted  by  a 
person  who  has  no  bona  fide  domicil  within 
the  state.  Andrews  v.  Andrews,  188  U.  S. 
14,  23  Sup.  Ct  Rep.  237,  47:  366 
DiatinguUihed  in   Re   Chace,   26  B.   I.   356,  69 

L.R.A.  495,  58  Atl.  978. 

Cited  In  Winston  v.  Winston,  189  IT.  8.  507, 
47  L.  ed.  922,  23  Sap.  Ct.  Rep.  852— Anglo- 
American  Provision  Co.  v.  Davis  ProTlsion 
Co.  191  U.  S.  374,  48  L.  ed.  227,  24  Sup. 
Ct.  Rep.  92 — German  Say.  &  L.  Soc.  v.  Dor- 
mitser,  192  tJ.  S.  128,  48  L.  ed.  376,  24 
Sup.  Ct.  Rep.  221 — Haddock  v.  Haddock,  201 
U.  S.  583,  50  L.  ed.  875,  26  Sop.  Ct.  Rep. 
525 — Beeman  v.  Kitsman.  124  Iowa,  89,  99 
N.  W.  171— Bidwell  v.  Bidwell,  189  N.  C 
410,  111  Am.  St  Rep.  797,  2  L.B.A.  (N.  8.) 
330,  52  S.  B.  55 — Jordan  y.  Chicago  A  N. 
W.  R.  Co.  125  Wla  592,  1  UB.A.(N.8.)  890l 
110  Am.  St  Rep.  866,  104  N.  W.  803. 

Antliorlaed  appearance. 

Ratification  of  Unauthorized  Appear- 
ance,  see  supra,  2. 

Reversal  for  Unauthorised  Appearance, 
see  Appeal  and  Error,  4978. 

Evidence  of  Unauthorized  Appearance 
Not  Admisisble  Under  Plea  of  JfiU 
Tiel  Record,  see  Evidence,  2700. 

Collateral  Attack  on  Judgment  for 
Lack  of  Authority  to  Appear,  see 
Judgment,  429,  430. 

Authority  of  Partner  to  Enter  Appear- 
ance for  Nonresident  Partners  after 
Dissolution,  see  Partaorahip^  167. 

54-8.  Authorized  appearance  by  an  attor* 
ney  is  as  effective  to  give  jurisdiction  as  aa 
actual  service  of  summons.  Hill  v.  Menden* 
hall,  21  Wall.  463,  22:  616 

Washington,  A.  ft  G.  R.  Oo.  y.  Brown,  17 

Wall.  446,  21 :  675 

Knox  V.  Summers,  3  Cranch,  496,        2:  510 

Walker  t.  Robbins,  14  How.  584,        14:  552 

Maxwell  v.  Stewart,  21  Wall.  71,  22  Wall. 

77,  22: 564 

Edwards  v.  United  States  ex  rel.  Thompson, 

103  U.  S.  471,  26:  314 

Pollard  v.  Dwight,  4  Cranch,  421,       2:  666 

Cited   Id    Tolnnd   v.    Sprague,    12   Pet   331,  9 

L.  ed.  1106 — Atkins  v.  Fibre  DlslntegrmClnf 

Co.   18  Wall.  298,  21  L.  ed.  843--Creiffhton 

v.    Kerr,    20   Wall.    18,   22    L.    ed.   311— St 

Louis  ft   S.   F.   R.   Co.   y.  McBrlde,   141  U. 

S.  132,  35  L.  ed.  661,  11  Snp.  Ct  Rep.  982^ 

Wabash    Western    R.   Co.   v.   Brow,    164  U. 

S.'280,  41  L.  ed.  435,  17  Snp.  Ct.  Rep.  126^ 

Clarke    v.    New    Jersey    Stasm    Nsv.    Co.   1 

Story,   640,    Fed.    Cas.   No.    2,859 — Flanders 

v.  Aetna  Ins.  Co.  3  Mason,  160,   Fed.  Cai. 

No.  4,852~Kell7  v.  VliglaU  Proteetloa  laa 
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Co.  3  Hughes,  450,  Fed.  Cai.  Mo.  7,677 — 
Ptcqaet  t.  Swan,  5  Mason,  48,  Fed.  Cas. 
No.  11,134 — Plcqnet  ▼.  Swan,  5  Mason,  571, 
Fed.  Cas.  Mo.  11,135 — United  States  t.  Ott- 
man,  1  Hnghes,  316,  Fed.  Cas.  Mo.  15.977 — 
Wilson  T.  Pierce,  15  Month.  L.  Rep.  145, 
Fed.  Cas.  No.  17,826 — Romalne  t.  Union 
Ins.  Co.  28  Fed.  638 — ^Platt  t.  Manning,  34 
Fed.  818 — Kansas  City  ft  T.  B.  Co.  v.  In- 
terstate Lumber  Co.  37  Fed.  6 — ^Lackett  ▼. 
Rnmbaagh,  45  Fed.  27 — Lackett  v.  Bum- 
baugb,  45  Fed.  31 — Southern  Exp.  Co.  ▼. 
Todd,  5  C.  C.  A.  435,  12  U.  S.  App.  351, 
56  Fed.  107 — Wabash  Western  R.  Co.  y. 
Brow,  13  C.  C.  A.  225,  31  U.  S.  App.  102, 
65  Fed.  946 — Central  Trust  Co.  v.  Chatta- 
nooga, R.  &  C.  R.  Co.  68  Fed.  696— The 
Willamette,  31  L.R.A.  719,  18  G.  C.  A.  370, 
44  U.  S.  App.  26,  70  Fed.  878— L'Bngle  ▼. 
Gates,  74  Fed.  514 — Seattie,  L.  S.  it  E.  R. 
Co.  y.  Union  Trust  Co.  24  C.  C.  A.  520,  48 
V.  8.  App.  255,  79  Fed.  187— Creagh  y. 
Equitable  Life  Assur.  Soc.  83  Fed.  850 — 
Downs  y.  Allen,  23  Blatchf.  60,  22 
Fed.  808 — Whitman  y.  Citizens'  Bank,  49 
C.  C.  A.  126,  110  Fed.  506— Barnes  v. 
Western  U.  Teleg.  Co.  120  Fed.  556 — 
Bentley  y.  Beld,  66  C.  C.  A.  532,  133  Fed. 
702 — ^Pearce  t.  Thackeray,  13  Fla.  577 — 
Baars  y.  Gordon,  21  Fla.  36-'Howard  y. 
Chesapeake  &  O.  R.  Co.  11  App.  D.  C. 
334 — ^Anderson  y.  Morton,  21  App.  D.  C. 
449 — Cameron  y.  Stratton,  14  111.  App. 
273— Wheeler  y.  Cobb.  75  N.  C.  25 
— ^Lawrence  y.  Rutherford,  1  Pearson  (Pa.) 
-557— Bell  y.  Bell,  3  W.  Va.  193— Bank 
of  the  Valley  y.  Bank  of  Berkeley,  3 
W.  Va.  391 --Steele  y.  Harkness,  9  W. 
Va.  24 — ^Mahany  y.  Kephart,  15  W.  Va. 
618 — Shepherd  y.  Brown,  30  W.  Va.  18,  3 
8.  B.  186 — State  y.  Thacker  Coal  ft  Coke  Co. 
49  W.  Va.  143,  38  S.  E.  539 — Blair  y.  Hen- 
derson, 49  W.  Va.  286,  38  8.  E.  552 — ^At- 
lantic ft  D.  R.  Co.  y.  Peake,  87  Va.  140,  12 
8.  B.  348 — Moore  y.  Green,  90  Va.  183 — 
Fisher  y.  March,  26  Gratt.  778. 

59.  Appearance  by  an  authorized  attorney 
is  equiyalent  to  a  personal  seryie  of  jproc- 
ess  upon  parties.  Habich  y.  Folger,  20  Wall. 
1,  22: 307 
Creighton  y.  Kerr,  20  Wall.  8,  22:  309 
Hill  y.  Mendenhall,  21  WalL  453,      22:  616 

60.  Where  the  record  of  a  judgment  sued 
upon  shows  that  defendant  was  not  seryed 
with  process,  but  shows  his  voluntary  ap- 
pearance by  attorney,  such  appearance  is 
binding  until  it  is  proven  that  the  appear- 
ance was  unauthorized.  Hill  y.  Mendenhall, 
21  Wall.  453,  22:  616 

~  Editorial  note. 

[Jurisdiction.  On  authorized  appearance 
by  attorney.    21  L.ILA.  848.] 

General   appearance. 

See  also  infra,  64-66. 

61.  VHiere  the  defendants  enter  their  ap- 
pearance without  reservation,  the  jurisdic- 
tion of  the  court  over  their  persons  is  com- 
plete. Atkins  V.  Fiber  Disintegrating  Co. 
18  Wall.  272,  21 :  841 
Cited  In  The  Monte  A,  12  Fed.  335 — Romalne 

y.   Union    Ins.    Co.    28    Fed.    638 — Foote   v. 
Massachusetts  Ben.   Asso.  39  Fed.   24. 

62.  Whenever  a  motion  is  made  challeng- 
ing a  judgment  on  grounds  not  merely  juris- 
dictional, the  appearance  is  general,  and  if 
the   grounds   of   attack   are   not   sustained 


will  conclude  the  parties  as  to  any  further 
questioning  of  the  judgment.  Sugg  v.  Thorn- 
ton, 132  U.  S.  524,  10  Sup.  Ct  Rep.  163, 

33:  447 

63.  The  exercise  of  the  right  of  removing 
a  cause  from  a  state  to  a  Federal  circuit 
court  before  service  of  summons  by  a  de- 
fendant who  appeared  specially  for  that 
sole  purpose  does  not  amount  to  a  general 
appearance.  Clark  v.  Wells,  203  U.  S.  164, 
27  Sup.  Ct.  Rep.  43,  51:  13d 

Special  appearance. 

Rule    in    Federal    Courts,    see    Courts, 

1312,  1313. 
See  also  supra,  42,  48,  63. 

64.  A  defendant  in  a  suit  in  a  state  court 
does  not,  by  a  special  appearance  for  the 
sole  purpose  of  removing  the  cause  to  a 
Federal  circuit  court,  before  service  of  sum- 
mons, submit  himself  to  the  jurisdiction  of 
the  state  court,  nor,  upon  removal  to  the 
Federal  court,  deprive  himself  of  the  right 
to  object  to  the  manner  of  service  upon  him 
in  that  court.  Clark  v.  Wells,  203  U.  S. 
164,  27  Sup.  Ct.  Rep.  43,  51:  138 

65.  The  benefit  of  the  qualified  appearance 
by  defendants  at  the  time  of  filing 
pleas  to  the  jurisdiction  is  not  waived  by 
arguing  the  merits  of  the  case  as  disclosed 
by  the  bill  on  the  hearing  as  to  the  suffi- 
ciency of  such  pleas,  where  there  was  no 
motion  for  the  dismissal  of  the  bill  for  want 
of  equity,  and  the  discussion  of  the  mei^its 
was  permitted  or  invited  by  the  court  in  or- 
der that  it  might  be  informed  on  that  ques- 
tion if  it  concluded  to  consider  the  merits 
along  with  the  <}uestion  of  the  sufficiency 
of  the  pleas.  Citizens'  Sav.  &  T.  Co.  v.  Illi- 
nois C.  R.  Co.  205  U.  S.  46,  27  Sup.  Ct  Rep. 
425,  51 :  703 

66.  The  provision  of  the  Texas  statute 
which  gives  to  a  special  appearance  made  to 
challenge  the  court's  jurisdiction  the  force 
and  effect  of  a  general  appearance,  so  as  to 
confer  jurisdiction  over  the  person  of  the 
defendant,  is  not  binding  u^on  the  Federal 
courts  in  that  state.  Mexican  C.  R.  Co. 
V.  Pinkney,  149  U.  S.  194,  13  Sup.  Ct  Rep. 
859  37:  699 
Southern  P.  Co.  v.  Denton,  146  U.  S.  202,  13 

Sup.  Ct  Rep.  44,  36:  942 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Gonzales, 
151  U.  S.  496,  14  Sup.  Ct  Rep.  401, 

38:  248 
Cited  in  Galveston,  H.  ft  B.  A.  R.  Co.  v.  Gon- 
zales, 151  IT.  S.  490,  38  L.  ed.  249,  14  Sap. 
Ct.  Rep.  401 — Chappell  v.  United  States,  160 
U.  S.  614,  40  L.  ed.  515,  16  Sup.  Ct  Rep. 
397 — Barrow  S.  S.  Co.  v.  Kane,  170  U.  8. 
Ill,  42  li.  ed.  968,  18  Sap.  Ct.  Rep.  526 — 
Booth  y.  Denike,  65  Fed.  47 — Wheeling  Bridge 
&  Terminal  R.  Co.  v.  Cochran,  15  C.  C.  A. 
324,  25  U.  S.  App.  306,  68  Fed.  144 — 
Kinne  v.  Lant  68  Fed.  439 — Hale  v.  Whar- 
ton, 73  Fed.  747 — Scott  v.  Hoover,  90  Fed. 
249. 


IV,  WithdratDol  of  Appearance. 

On  Appeal,  see  Appeal  and  Error,  3064. 
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APPEARANCE  BAIL—APPRAISAL. 


Effect  of  Striking  out  Appearance  on  Valid- 
ity of  Sentence  of  Confiscation,  see  Con- 
fiscation and  Sequestration,  55. 

Judgment  by  Default  after,  see  Judgment, 
50. 

Effect  of  Withdrawal  of  Appearance  by 
State  in  Original  Suit  in  Supreme 
Court,  see  Supreme  Court  of  the  United 
States,  84. 

See  also  Judgment,  206. 

67.  No  attorney  or  solicitor  can  withdraw 
his  name  after  he  has  once  entered  it  upon 
the  record,  without  the  leave  of  the  court. 
United  States  v.  Curry,  6  How.  106, 

12:  363 
Cited  In  Tripp  v.  Santa  Rosa  Street  R.  Co. 
144  U.  S.  129,  36  L.  ed.  372,  12  Sup.  Ct. 
Rep.  655 — Rio  Grande  Irrig.  &  Colonization 
Co.  V.  Glldersleeve,  174  U.  S.  606,  43  L.  ed. 
1104,  19  Sup.  Ct.  Rep.  761— Chicago  Public 
Stock  Bxcliange  ▼.  McClaughry,  50  111.  App. 
362—  Hlckox  V.  Fels,  86  111.  App.  224 — 
Powers  y.  Manning,  154  Mass.  376,  13  L.R.A. 
261,  28  N.  E.  290— Walton  v.  Sugg,  61  N.  C. 
(Phill.  L.)  102,  93  Am.  Dec.  680— Ladd  v. 
Teague,  126  N.  C.  548,  36  S.  B.  45 — Mclnnes 
V.  Sutton,  35  Wash.  389,  77  Pac.  736. 

68.  This  court  will  grant  leave  to  with- 
draw an  appearance  whenever  asked,  but 
will  not  require  the  calling  of  the  plaintiff 
upon  his  own  motion,  with  a  view  to  the 
•dismissal  of  the  writ  of  error.  After  the 
plaintiff  in  error  has  withdrawn  his  ap- 
pearance, the  defendant  may  have  him  called 
wjth  a  view  to  dismissal  of  the  case.  Mc- 
Ouire  v.  Massachusetts,  3  Wall.  382, 

18:  164 

69.  The  withdrawal  of  the  appearance  of 
an  attorney  without  leave  of  court  may 
leave  the  record  in  condition  for  a  valid 
judgment  by  default  for  want  of  appearance 
if  there  is  no  claim  that  the  attorney  has 
acted  in  collusion  with  the  plaintiff  or  with- 
out authority  or  by  mistake.  Kio  Qrande 
Irrig.  &  Colonization  Co.  v.  Gildersleeve,  174 
U.  S.  603,  19  Sup.  a.  Rep.  761,  43:  1103 
Cited  in   Copper  King  v.   Johnson,   195  U.   S. 

627,  49  L.  ed.  351,  25  Sup.  Ct.  Rep.  793 — 
Jenkins  v.  York  Cliffs  Imp.  Co.  110  Fed.  809 
— Mclnne's  v.  Sutton,  35  Wash.  389,  77  Pac, 
736. 

70.  The  state  of  Massachusetts,  after 
having  appeared  to  process  issued  against 
her,  and  having  failed  in  a  motion  to  dis- 
miss the  bill  for  want  of  jurisdiction,  was, 
on  motion  of  her  counsel,  allowed  to  with- 
draw her  appearance.  Massachusetts  v. 
Rhode  Island,  12  Pet.  755,  9:  1272 
Cited    in   Re   Devoe   Mfg.   Co.   108   IT.    S.    416, 

27  L.  ed.  769,  2  Snp.  Ct.  Rep.  894. 

Gclitorlal  note. 

[Power  of  defendant's  attorney  to  with- 
draw answer  or  appearance  and  permit  a 
default  judgment.    33  L.R.A.  515.] 


APPIilANCES. 

Master's  Duty  as  to,  see  Master  and 
ant,  II.  a,  2. 


APPIilCATION. 

Parol  Evidence  to  Show  Insertion  by  Agent 
of  Untrue  Answers  in  Insurance  Ap- 
plication, see  Evidence,  1546-1549. 

Of  Assets  by  Executor  Generally,  see  Exec- 
utors and  Administrators,  IV.  c. 

For  Writ  of  Habeas  Corpus,  see  Habeas 
Corpus,  202-205. 

For  Insurance,  see  Evidence,  1450;  Insur- 
ance, 21-29. 

For  Patent  for  Invention,  see  Patents,  VIL 

For  Patent  to  Mineral  Land;  How  Con- 
strued, see  Mines,  135. 

For  Land  Grant  under  Spanish  or  Mexican 
Government,  see  Private  Land  Claims, 
83-88. 

Of  Payment,  see  Payment,  III.;  IV. 


APPEARANCE    BAIL. 

Discharge  of,  see  Bail  and  Recognissance,  9, 
10. 

Right  to  Defend  Suit,  see  Bail  and  Recog- 
nizance, 28. 


APPOINTMENT. 

Of  Officers  Generally,  see  Officers,  IT. 

Of  Federal  Officers,*  see  United  States,  60- 
70. 

Of  Commissioners,  see  Commissioners,  UL 

Of  Consular  Officer,  see  Diplomatic  and  Con- 
sular Officers,  IV. 

Of  Guardian,  see  Guardian  and  Ward,  L 

Of  Receiver,  see  Receivers,  L 

Of  Referee,  see  Reference,  III. 

Of  Trustees,  see  Trusts,  II.  a. 

Power  of,  see  Powers,  3,  4,  26. 


APPORTIONBIENT. 

Of  Representatives,  see  Census.  ^^ 

Of  Insurance  Money,  see  Insurance,  XVI. 

Of  Water  Between  Land  Owners. of  Irriga- 
tion District,  see  Irrigation  Districts,  S. 

Of  Cost  of  Local  Improvement,  see  Publio 
Improvements,  II.  d. 

Of  Salvage,  see  Salvage,  VII. 

Of  Debt  upon  Division  of  State,  see  States, 
215. 

Of  Taxes  Generally,  see  Constitutional  Law, 
312;  Taxes,  13-15. 

Of  Direct  Taxes  for  Federal  Government, 
see  Internal  Revenue,  I.  b. 

Editorial  notes. 

[Of  annuities  in  absence  of  statute.    63  L. 
R.A.  616.] 


APPRAISAIi. 

Of  Property  Libeled,  Conclusiveness  of,  M 
to  Value,  see  Appeal  and  Error,  874. 

Of  Imports,  see  Duties,  Vm. 

As  Evidence,  see  Evidence,  1416. 

Of  Insurance  Loss,  see  Insurance,  633.  634. 

In  Judicial  Sales,  see  Judicial  Sale,  28-3L 

In  Proceedings  to  Limit  Liability,  see  Ship- 
ping, 410-412. 

For  Purpose  of  Taxation,  see  Ikzes,  III.  K 


APPRAISEBS— APPROPRIATIONS. 
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Etviewability  of  Order  for  Appointment  of, 

see  Appeal  and  Error,  309. 
Oath  of,  see  Parks  and  Squares,  4. 
As  Competent  Witness,  see  Witnesses^  63. 
See  also  Duties,  VIIL 


APPRENTICES. 

1.  [An  infant  cannot  be  bound  out  as  a 
servant.  Respublica  v.  Keppele  (Pa.  Sup. 
Ct.)  2  Dall.  197,  1:347] 

2.  The  right  of  a  master  to  the  earnings 
of  an  apprentice  does  not  extend  to  extraor- 
dinary earnings  which  do  not  interfere  with 
the  roaster's  legitimate  profits  from  his  serv- 
ice, e.  g,,  to  salvage.  Mason  y.  The  Blaireau, 
2  Cranch,  240,  2:266 
DUtiHffuished  in  Gonrdln  v.  West,  11  Rich.  L. 

296. 

Cited  in  Ex  parte  Steiner,  1  Clark  (Pa.)  136, 
Fed.  Cas.  No.  18,354 — Waterbury  v.  Myrick, 
Blatchf.  ft  H.  43,  Fed.  Cas.  No.  17,253— 
The  Wave,  Blatchf.  &  H.  268,  Fed.  Cas. 
No.  17.297 — Gale  v.  Parrot,  1  N.  H.  33 — 
Ballej  V.  King,  1  Whart.  115,  29  Am.  Dec. 
42 — Cain  v.  Snyder,  22  Phila.  Leg.  Int  253, 
6  Phila.  26. 


APPROACHES. 

To  Bridge,  Condemnation  of  Land  for,  see 

Eminent  Domain,  28,  158. 
See  also  Carriers,  62. 


APPROPRIATIONS. 

To  Pay  Judgment,  Effect  on  Right  of 
Appeal,  see  Appeal  and  Error,  2431. 

As  Adoption  of  Report  Recommending  Same, 
see  Claims,  9. 

As  Prerequisite  to  Payment  of  Claims  Al- 
lowed, see  Claims,  206. 

As  Essential  to  Mining  Claims,  see  Mines, 
11. 

As  Recognition  of  Validity  of  Acts  Done, 
see  United  States,  67. 

Restriction  of  Contract  to  Amount  of  Ap- 
propriations Available,  see  United 
States,  337. 

Of  Private  Land  for  Public  Use,  see  Emi- 
nent Domain. 

Of  Water,  see  Vvaters.  IT.  c. 

For  What  Purpose  Public  Money  may  be 
Appropriated  Generally,  see  Public 
Money. 

For  College,  see  Colleges,  3. 

For  Purchase  of  Cotton  Seed  During  War, 
see  Embargo  and  Nonintercourse,  9,  10. 

Of  Salary  of  Judges,  see  Judges,  16. 

To  Centeimial  Exhibition,  see  United  States, 
40. 

1.  A  general  appropriation  for  fortifiea- 
tiona,  without  particularizing  the  fortifica- 
tion to  which  the  sum  is  to  be  applied,  neces- 
sarily implies  that  the  moneys  are  to  be 
applied  according  to  the  discretion  of  the 
department^  although  a  specific  appropria- 


tion   cannot   be   diverted    from    its   object. 
Gratiot  v.  United  States,  4  How.  80,    11:  884 
died   in   Plummer   v.    United    States,    24    Ct. 
CI.  519. 

2.  In  the  distribution  of  moneys  in  the 
treasury  of  the  centennial  board  of  finance 
the  appropriation  of  $1,500,000  made  by 
Congress  must  be  paid  before  any  division 
of  assets  among  stockholders.  Eyster  v. 
Centennial  Bd.  of  Finance,  94  U.  S.  500, 

24:  188 

3.  The  act  of  1876,  appropriating  $1,500,- 
000  for  the  Centennial  Exposition,  provided 
for  its  repayment  '^before  any  dividend  or 
percentage  of  profits  shall  be  paid  to  the 
holders  of  said  stock."     Since  the  capital 
stock  was  not  employed  in,  but  to  prepare 
for,   the   business  of  the   contemplated  ex- 
hibition, the  only  profits  anticipated  were 
the  net  receipts,  and  with  this  understand- 
ing of  the  word  "profits'*  the  statute  must 
be  construed  to  provide  for  repayment  to 
the  government  before  any  division  among 
the  stockholders.    The  statute  allowed  other 
debts  to  be  paid  first,  but  made  no  conces- 
sion to  the  stockholders.    Eyster  v.  Centen- 
nial Bd.  of  Finance,  94  U.  S.  500,      24:  188 
Cited  in  People  ez  rel.   Farnum  v.  San  Fran- 
cisco Sav.  Union,  72  Cal.  202,  13  Pac.  408^ 
Mayer  v.  Nethersole,   71   App.   Div.  389,   75 
N.  T.  Snpp.  987 — Com.  v.  Edgerton  Coal  Co. 
164   Pa.   293 — Com.   v.   Sharon  Coal   Co.   14 
Pa.  Co.  Ct.  225,  3  Pa.  Dlst.  B.  2>,  88  W.  N. 
C.  868. 

4.  It  would  be  unusual  to  find  engrafted 
upon  an  act  making  special  and  tempo- 
rary appropriations  any  provision  which 
was  to  have  a  general  and  permanent  appli- 
cation to  all  future  appropriations ;  aifd  such 
ought  not  to  be  presumed  unless  it  is  ex- 
pressed in  the  most  clear  and  positive  terms, 
and  where  the  language  admits  of  no  other 
reasonable  interpretation.  Minis  v.  United 
States,  15  Pet.  423,  10:  791 
Cited  in  United  States  v.  Jarvls,  2  Ware,  282, 

Fed.  Cas.  No.  15,468 — Pnleston  v.  United 
States.  88  Fed.  972 — Territory  v.  Scott,  2 
Dak.  217,  6  N.  W.  485. 

5.  An  appropriation  by  the  act  of  Con- 
gress of  1891  for  payment  to  the  city  of 
Louisville  of  the  amount  found  due  and  re- 
ported by  the  Secretary  of  the  Treasury  is 
in  the  nature  of  a  judgment  final  in  its  char- 
acter, leaving  no  discretion  on  the  part  of 
government  officers  as  to  the  payment. 
United  States  v.  Comrs.  of  Sinking  Fund, 
169  U.  S.  249,  18  Sup.  Ct.  Rep.  358. 

42:  735 

Cited  in  Logan  County  v.  United  States,   169 

U.   S.  256,  42  L.  ed.  737,   18  Sup.  Ct.  Rep. 

361 — Buchanan   v.    Patterson,    94    Md.    544, 

51  Atl.  169. 

Editorial  notes. 

[To  aid  secretary  In  institutions.  14  L. 
R.A.   418. 

Public  purposes  for  which  money  may  be 
appropriated  or  raised  by  taxation.  14  L. 
R.A.  474. 

Power  to  use  public  school  moneys  in  sup- 

Esrt  of  other  educational  institutions.    15 
HJl.  825.] 
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APPROVAL— ARBITRATION,  I. 


APPROVAIi. 

Of  Judicial    Sale   by  Master,   see   Judicial 
Sale,  62. 


APPURTENANCES. 

Passing  of,  by  Deed,  see  Deeds,  III.  d,  2,  VI. 
Easement  Appurtenant,  see  Easement,  3. 
What  Constitutes,  see  Eminent  Domain,  68 
Right  to  Use  Highway  as  Appurtenant  to 

Adjoining  Land,  see  Highways,  7. 
Mortgage  of,  see  Mortgage,  68-71,  86,  97. 

Editorial  notes. 

[Corporeal   appurtenances  to  realty. 
L.R.A.  652.] 
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ARBITRATION. 

J.  In  General;  SulnntssUni  and  Hear- 
ing,  1-16, 
II,  AwardSf  X7'61. 

Of  Insurance  Loss,  see  Insurance,  636-637. 

Of  Claim  for  Salvage,  see  Salvage,  V. 

Certificate  of  Arbitrator  Ap|xnnted  by  Con- 
tract, see  Contracts,  V.  e. 

Sufficiency  of  Statement  of  Appointment  of 
Referee,  see  Contracts,  154. 

Mode  of  Fixing  Damages  where  Arbitra- 
tion Becomes  Impossible,  see  Damages, 
361.' 

International  Arbitration,  see  International 
Law,  VI. 

Arbitrators  as  Necessary  Parties  to  Action, 
see  Parties,  170. 

Powers  of  Arbitrator  Appointed  by  Part- 
nership, see  Partnership,  98. 

Allegations  in  Action  on  Arbitration  Bond, 
see  Pleading,  506. 

Arbitration  or  Reference  in  Judicial  Pro- 
ceeding, see  Reference. 

Effect  of  Provision  in  Contract  for,  on  Ri^ht 
to  Specific  Performance,  see  Specific 
Performance,  42,  43. 


J.  In  Oeneral;  SuhmisBion  and  Hearing. 

1.  Arbitration  should  receive  every  en- 
couragement from  courts  of  equity.  Bur- 
chell  V.  Marsh,  17  How.  344,  15:  96 

2.  Nothing  is  included  in  a  submission  to 
an  arbitrator  but  the  subject-matter  in- 
volved in  it.  York  ft  C.  R.  Co.  v.  Myers, 
18  How.  246,  15:  380 

3.  When  the  price  of  land,  and  not  the 
question  of  title,  is  submitted,  the  submis- 
sion and  award  need  not  be  by  deed.  Davy 
V.  Faw,  7  Cranch,  171,  3:  305 
Cited  In  Hewitt  v.  Lehigh  &  H.  River  R.  Co. 

67  N.   J.   Eq.  617,  42  AU.   826— French   v. 
New,  20  Barb.  480. 

4.  A  trustee,  with  power  to  make  parti- 
tion of  lands,  may  submit  such  partition  to 
arbitration.  Phelps  v.  Harris,  101  U.  S. 
370,  25: 855 

5.  The  question  whether  certain  trust 
deeds  were  executed  under  duress,  although 
A  "matter  in  controversy,  as  eadiibitM  in 


the  pleadings,"  and,  as  such,  within  the 
general  language  of  the  sentence  in  the  ar- 
bitration agreement  describing  the  extent 
of  the  submission,  was  withdrawn  by  a 
subsequent  part  of  the  same  agreement, 
which,  after  directing  that  the  arbitrators 
shall  ascertain  the  balance  due  on  the  ac- 
count, adds  that,  as  soon  as  that  balance 
is  paid,  the  deeds  are  to  be  delivered  up. 
Carnochan  v.  Christie,  11  Wheat  446, 

6: 516 

6.  Where,  under  a  contract  of  agistment, 
the  quality  of  cattle  was  to  be  decided  by 
an  arbitrator,  the  parties  must  disclose 
to  him  anv  disease  which  the  cattle  have 
and  which  cannot  be  discovered  by 
careful  examination.  Teal  v.  Bilby,  123 
U.  S.  572,  8  Sup.  Ct.  Rep.  239,        31 :  263 

7.  An  agreement,  in  a  submission  to  ar- 
bitration, that  the  claims  be  referred  to  the 
decision  and  arbitration  of  parties  desig- 
nated and  an  umpire,  authorized  the  ar- 
bitrators, in  case  of  disagreement,  to  ap- 
point an  umpire.  Smith  v.  Morse,  9  Wall. 
76,  19: 597 

8.  An  assignee  in  bankruptcy  is  not  a 
necessary  party  to  a  submission  to  arbitra- 
tion of  a  claim  assigned  more  than  two 
months  before  bankruptcy  proceedings. 
Crawford  v.  Halsey,  124  U.  S.  648,  8  Sup. 
Ct  Rep.  641,  31 :  672 

9.  A  common-law  submission  of  a  pend- 
ing controversy  for  breach  of  contract,  to 
a  referee,  is  not  within  the  power  of  the 
commissioners  of  the  District  of  Columbia, 
under  the  act  of  June  11,  1878,  chap.  180, 
{  3,  providing  that  they  shall  make  no 
contract  and  incur  no  obligation  which 
is  not  provided  for  and  approved  by  Con- 
gress. District  of  Columbia  v.  Bailey,  171 
U.  S.  161,  18  Sup.  Ct.  Rep.  868,         43: 118 

Editorial  notes. 
Arbitration  agreements.  6: 616 

Extent  of  authority  of  arbitrators. 

6:  516;  18:  700 
Revocation   of   submission.  43: 118 

[Arbitration  of  infant's  cause  of  action. 

70  LIt.A.  170.] 

Agreement  to  submit. 

In  Admiralty  Case,  see  Admiralty,  BOO. 

Validity  of  Agreements,  see  Contracts. 
367. 

Correspondence  to  Show  Disputes  Sub- 
mitted, see  Evidence,  1366. 

Interruption  of  Limitations  by,  see 
Limitation  of  Actions,  585. 

Necessary  Parties  to  Action  on  Sub- 
mission, see  Parties,  212. 

Power  of  one  Partner  to  Bind  Firm 
by^  see  Partnership,  47. 

Necessity  of  Referring  to,  in  Declara- 
tion, see  Pleading,  514. 

In  Judicial  Proceedings,  see  BeferenoSr 
2-4. 

See  also  Contraete,  816. 

10.  An  agreement  is  not  a  tubmission  to 
arbitration,  where  the  only  duty  of  th» 
third  person  is  to  examine  books  as  an  ae- 
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eonntant,  and  to  state  what  they  exhibit. 
Kelly  ▼.  Crawford,  5  Wall.  786,  18:  562 

Cited  in  ChorpenniD?  v.  United  States,  3  Ct. 
Cn.  160— Willlngliam  t.  Veal,  74  Ga.  760— 
Norton  y.  Gale,  05  111.  547,  85  Am.  Rep. 
173 — Noble  v.  Grandln,  125  Mich.  301,  84 
N.  W.  465— Green  ft  C.  Streets  Pass.  B.  Co. 
Y.  Moore,  64  Pa.  01. 

11.  An  agreement  to  submit  the  ques- 
tion of  salvage  compensation  to  an  amicable 
tribunal  as  arbitrator  cannot  in  a  subse- 
quent libel  for  salvage  be  insisted  upon 
to  bar  the  jurisdiction  of  the  court.  Ho- 
bart  V.  Drogan,  10  Pet  108,  0:  363 

1Z  An  agreement  to  arbitrate  in  case 
of  nonagreement  as  to  the  amount  of  sal- 
▼mge  does  not  bar  an  action  for  salvage 
brought  in  the  ordinary  way  in  the  admi- 
ralty division.  If  effect  could  be  given  to 
it  at  all,  it  would  be  only  l^  bringing  an 
action  upon  it  for  not  submitting  to  arbi- 
tration. Potomac  S.  B.  Ck>.  y.  Baker  Sal- 
vage Co.  (The  Excelsior)  123  U.  S.  40,  8 
Sup.  Ct.  Rep.  33,  81 :  75 

Cited  in  Mitchell  v.  Dougherty,  88  C.  C.  A. 
211,  62  U.  8.  App.  443,  00  Fed.  645 — ^Mun- 
Bon  V.  Straits  of  Dover  8.  S.  Co.  00  Fed. 
780 — Green  v.  American  Cotton  Co.  112  Fed. 
745 — Cole  Utg.  Co.  v.  CoUler,  01  Tenn.  530, 
SO  Am.  St.  Rep.  80(V  10  B.  W.  672. 

13.  An  agreement  to  arbitrate,  not  un- 
der rule  of  court  or  within  the  terms  of  a 
statute  enacted  for  such  purpose,  is  a  con- 
tract. District  of  Ck>lumDia  ▼.  Bailey,  171 
U.  S.  161,  18  Sup.  Ct  Rep.  868,         43:  118 

14.  Jnd^ent  affirmed  by  a  divided  court, 
in  a  case  involving  the  effect  of  a  covenant 
to  settle  a  controversy  without  recourse  or 
appeal.  Louisville,  £.  ft  St.  L.  R.  Go.  v. 
Meyer,  30: 680 

15.  The  reference  by  Congress  of  a  claim 
against  the  United  States  to  the  Secretary 
of  War  for  examination  and  adjustment, 
does  not  constitute  the  proceeding  an  ar- 
bitrament and  award,  so  as  to  bind  either 
party  as  by  submission  to  arbitration,  al- 
though both  claimant  and  the  government 
act  under  the  statute  authorizing  the  ref- 
erence; and  an  act  passed  after  the  report 
of  the  Secretary,  but  before  payment  of  the 
claim,  repealing  the  act  of  reference  and 
declaring!:  all  proceedinss  thereunder  null 
and  void,  impairs  no  lights  and  is  valid. 
Oordon  v.  United  States,  7  Wall.  188,  19:  35 
Cited  In  Salomon  v.  United  States,  7  Ct.  CI. 

404 — Gleason  v.  United  States,  83  Ct.  CI. 
80 — Chorpenning  v.  United  States,  04  U.  S. 
400,  24  L.  ed.  127— Nntt  v.  United  States, 
125  U.  S.  654,  31  L.  ed.  822.  8  Sup.  Ct.  Rep. 
007 — Smltbmeyer  v.  United  States,  147  U. 
S.  358,  37  L.  ed.  200,  13  Sup.  Ct.  Rep.  321 — 
Perry  v.  Cobb,  88  Me.  442,  40  L.R.A.  303,  84 
Atl.  278 — United  States  v.  Foreman,  5 
Okla.   267,  48  Pac.   02. 

16.  The  agreement  for  submission  to  ar- 
bitration carries  with  it  the  agreement  to 
abide  the  award  of  the  arbitrators,  or,  in 
case  of  their  disagreement,  the  award  of 
the  umpire.     Smith  v.  Morse,  0  Wall.  76. 

10:  597 
~  Editorial  note. 

lAgntmmt  to  arbitrate.    15  L.RA.  142.] 


II,  Awards. 


Conclusiveness  of,  on  Appeal  or  Error,  see 
Appeal  and  Error,  VIII.  1,  4. 

Going  outside  Record  to  Prove  Unreason- 
ableness of,  see  Appeal  and  Error, 
3242. 

Effect  on  Ori^nal  Claims  with  Reference 
to  Jurisdiction,  see  Claims,  176. 

Award  by  Commissioners,  see  Commission- 
ers, IV. 

Acceptance  of  Award  of  Part  of  Claim 
against  Government,  see  Compromise 
and  Settlement,  38-46. 

Presumption  in  Favor  of,  see  Evidence,  555, 
656. 

Evidence  to  Supply  Name  in  Award,  see 
Evidence,  1545. 

Interest  on,  see  Interest,  I.  d. 

Report  or  Award  of  Referees,  see  Refer- 
ence, V. 

Necessity  of  Notice  of  Making  or  Return- 
ing of  Award,  see  Reference,  33. 

17.  Prima  facie,  an  award  will  be  con- 
sidered regular  if  on  its  face  unimpeach- 
able.   Luti  T.  Linthicum,  8  Pet.  165, 

8:904 

18.  The  objection  of  want  of  mutuality 
in  an  award  cannot  be  raised  because  each 
party  was  not  directed  to  do  or  not  to  do 
a  particular  thing.  Elarthaus  v.  Ferrer,  1 
Pet.  222,  7:  121 
Cited  in  Blood  v.  Shine,  2  Fla.  134 — Flaharty 

V.  Beatty,  22  W.  Va.  706. 

19.  An  award  may  be  void  in  part  and 
good  for  the  residue,  but  if  that  part  which 
is  void  be  so  connected  with  the  rest  as  to 
affect  the  justice  of  the  case  between  the 
parties,  the  whole  is  void.  Lyle  ▼.  Rod- 
gers,  5  Wheat.  394,  5:  117 
McCormick  y.  Gray,  13  How.  26,  14:  36 
Cited  In  York  &  C.  R.  Co.  v.  Myers,  18  How. 

252,  15  L.  ed.  383— Whltcher  v.  Whitcher, 
40  N.  H.  184,  6  Am.  Rep.  486 — Martin  v. 
Martin,  12  Leigh,  505— Pettlbone  v.  Per- 
kins,  6   Wis.   624. 

20.  Where  an  award  directed  that  the 
amount  awarded  should  be  secured  by  a 
bond,  the  right  of  action  for  the  amount 
became  perfect  on  a  refusal  to  give  the 
bond.     Bayne  v.  Morris,  1  Wall.  97, 

17:  405 

21.  The  report  of  the  quartermaster  gen- 
eral to  Congress,  under  the  act  of  Aug.  7, 
1882,  for  the  relief  of  Julia  A.  Nutt,  is 
not  an  award  in  pursuance  of  an  arbitra- 
tion; nor  is  it  an  account  stated.  Nutt  v. 
United  States,  125  U.  S.  650,  8  Sup.  Ct. 
Rep.  997,  31 :  821 
Cited  In  Central  P.  R.  Co.  v.  United  States,  24 

Ct  CI.   154. 

22.  An  arbitrament  and  award  which  con- 
cludes one  party  only  is  an  anomaly  in 
the  law.  Gordon  v.  United  States,  7  Wall. 
188,  10: 35 
Cited  In  Chorpenning  v.  United  States,  11  Ct. 

CI.  628. 

23.  In  the  construction  of  awards,  no  in- 
tendment shall  be  indulged  to  overturn  an 
award,  but  every  intendment  shall  be  al- 
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lowed  to  uphold  it.     Burchcll  v.  .Mari;<li.  17  ) 
How.  344,  15:  96  : 

Karthaus  v.  Ferrer,  1  Pet.  222,  7:  121 

Cited  In  Barnard  v.  I^ncasbirc  Ins.  Co.  41  C.  ! 
C.  A.  171,  101  Fed.  87— Byrd  v.  Odem,  9 
Ala.  767 — Reynolds  y.  Reynolds,  15  Ala.  403 
— Merrltt  t.  Merrltt,  11  III.  667— Root  v. 
Renwick,  15  111.  468 — Russell  y.  Smith,  87 
Ind.  466 — Tallman  y.  Tallman,  5  Cash.  333 
— Sanborn  v.  Murphy,  60  N.  H.  71 — Trues- 
dale  y.  Straw,  58  N.  H.  216 — Slocum  y. 
Damon,    1    Pinney     (Wis.)     623. 

24.  In  order  to  impeach  an  award  made 
in  pursuance  of  a  conditional  submisaion, 
on  the  ground  that  part  only  of  the  mat- 
ters in  controversy  have  been  decided,  the 
party  must  distinctly  show  that  there  were 
other  points  in  difference,  of  which  ex- 
press notice  was  given  to  the  arbitrators, 
and  that  they  neglected  to  determine  them. 
Karthaus  v.  Ferrer,  1  Pet.  222,  7:  121 
Cited  In  Tomlinson  y.  Tomlinson,  8  Iowa,  579 

— Hayes  v.  Forskoll,  31  Me.  116 — Jensen  y. 
Deep  Creek  Farm  &  Live  StocL  Co.  27 
Utah,  77,  74  Pac.  427. 

25.  The  award  of  arbitrators  appointed 
under  a  mutual  mistake  as  to  the  legal 
necessity  of  an  arbitration  is  not  bind- 
ing.    Peisch  V.  Ware,  4  Cranch,  347, 

2:643 

Editorial  notes. 

Validity  of  award.  6:516;  43:  118 

Award  good  in  part.  18:  700 

Ratification   of  award.  18:  700 

[Effect  of  award  upon  claim  arising  out 

of  illegal  transaction.    58  L.R.A.  181.] 

Completeness  and  finality. 

Conclusiveness  of  Referee's  Finding,  see 
Reference,  56-60. 

26.  An  award  on  a  conditional  submis- 
sion in  general  terms  of  disputes,  differ- 
ences, and  controversies  between  a  named 
person,  acting  for  his  late  firm  and  for 
himself  and  the  other  parties,  is  not  open 
to  impeachment  on  the  ground  that  it  fails 
to  determine  all  the  matters  submitted, 
where  it  does  not  distinguish  between  such 
person  as  a  member  of  his  late  firm  and  as 
an  individual,  and  there  was  no  notice  of 
other  points  in  dispute  than  that  given  on 
the  face  of  the  submission.  Karthaus  v. 
Ferrer,  1  Pet.  222,  7:  121 
Cited  in  Brewer  v.  Bain,  60  Ala.  162 — Shirley 

V.  Shattuck,  4  Cush.  473 — Leavitt  v.  Comer, 
5  Cush.  132 — Ott  y.  Schroeppel,  5  N.  Y. 
486 — Jones  v.  Welwood,  71  N.  T.  215. 

27.  An  award  is  regarded  as  final  when 
it  is  an  absolute,  conclusive  adjudication  of 
the  matters  in  dispute;  and  if  there  is  no 
reason  to  doubt  the  conclusiveness  of  the 
award,  or  that  it  will  operate  as  a  bar  to 
any  future  litigation  between  the  parties 
upon  the  subject-matter  submitted,  it  is 
sufficient.    Karthaus  v.  Ferrer,  1  Pet.  222, 

7:  121 
Cited  in  Strong  v.  Strong,  9  Cnsh.  567. 

28.  Where  the  arbitrators  determined 
that  the  plaintiffs  should  be  entitled  to  a 
credit  of  a  certain  sum  on  account  of  sales 
of  land  to  the  defendant,  provided  "they 
shall  grant  or  cause  to  be  granted  to  the 
said    W.    C.    a    clear,    unencumbered,    and 


satisfacior}'  title"  to  the  lands,  without 
limiting  an}'  time  within  which  the  tiUe 
should  be  made,  the  award  waa  void  as  not 
being  final  and  conclusive.  Camochan  v. 
Christie,  11  Wheat.  446,  6:  516 

29.  An  award  is  mutual  and  final  as  to 
all  the  matters  referred,  where  a  special 
reference  of  the  matters  in  dispute  in  a 
cause  pending  in  court  is  made  under  a  rule 
of  court.    Lutz  V.  Linthicum,  8  Pet.  165, 

8:  904 
Cited  In  Blgelow  v.  Newell,  10  Pick.  855. 

30.  Arbitrators  exhaust  their  power  when 
they  make  a  final  determination  an  the 
matters  submitted  to  them,  and  they  have 
no  power  afterwards  to  alter  their  award. 
Bayne  v.  Morris,  1  Wall.  97  17:  495 
Distifiguiehed  in  Bruce  v.  Osgood,  113  Ind.  364. 

14  N.  E.  663. 
ated  in  Eddy  v.  London  Assur.  Corp.  65  Huo, 
319,    20   N.    Y.    Supp.    216— -Rogers   v.   Cor- 
rothers,  26  W.  Va.  246. 

Agreement  of  arbitrators. 

First  Objecting  on  Appeal  that  Not  All 
Arbitrators  Signed  Report,  see  Ap- 
peal and  Error,  4526. 

Agreement  of  Referees,  see  Reference, 
44. 

See  also  supra,  16. 

31.  An  award  signed  by  two  of  the  three 
members  of  a  conmiission  appointed  to  de- 
termine the  amount  of  the  indemnity  to  be 
paid  by  the  Republic  of  Colombia  to  the  as- 
signee of  a  railroad  concession  in  exdianee 
for  the  surrender  of  the  concession  and  rail- 
road cannot  be  defeated  by  that  government 
because  its  commissioner  resigned  after  the 
discussions  were  closed  where  the  commis- 
sion had,  at  the  outset,  resolved,  under  the 
powef  given  to  it  by  the  submission  agree- 
ment to  determine  the  procedure  to  be  fol- 
lowed, that  a  majority  vote  should  govern, 
— especially  where  possession  of  the  rail- 
road was  surrendered  to  the  government 
pursuant  to  the  terms  of  the  submission. 
Colombia  v.  Cauca  Co.  190  U.  S.  524,  2S 
Sup.  Ct  Rep.  704,  47: 1159 

32.  Where  there  is  an  original  delegation 
of  power  to  three  persons  for  a  mere  private 
purpose,  all  must  agree.  Hobson  v. 
M'Arthur,  16  Pet.  182,  10:  930 

33.  It  was  the  intention  of  an  agreement 
providing  for  a  valuation  of  land  by  two 
with  the  aid  of  a  third,  chosen  by  them  if 
they  failed  to  agree,  that  the  third  person 
was  to  act  as  umpire,  and  that  an  agree- 
ment by  anv  two  would  be  sufficient  Hob- 
son  V.  iTArthur,  16  Pet.  182,  10:  930 
Cited   In   Lowe  v.   Brown,   22   Ohio  St.  466— 

Wheeling   Gas   Co.   v.   Wheeling,   8   W.   Vt. 
858. 

Certainty. 

In   Award   of   Referees,   see  Reference, 
43,  48-61. 

34.  [An  award  that  the  defendant  pay  a 
certain  sum  to  "the  executors  of  A"  is  suf- 
ficiently certain,  as  it  may  be  averred  that 
the  plaintiffs  are  the  executors.  Qrier  v. 
Grier  (Pa.  Sup.  Ct)  1  DaU.  178,         UBT] 
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35.  The  defendant  cannot .  avail  himself 
of  the  objection  of  want  of  certainty  in  the 
provisions  of  an  award  which  must  oper- 
ate^  if  at  all,  in  his  own  favor.  Karthaus 
T.  Ferrer,  1  Pet  222,  7:  121 

36.  Where  claims  against  a  party,  both 
in  his  own  right  and  in  a  representative 
character,  are  submitted  to  arbitrators,  it 
is  a  valid  objection  to  the  award  that  it 
does  not  precisely  distinguish  between 
moneys  which  are  to  be  paid  by  him  in  his 
representative  character  and  those  for 
which  he  is  personally  bound.  Lyle  v.  Rod- 
gers,  5  Wheat.  394,  5:  117 
Distinguished  In  Karthaus  v.  Ferrer,  1  Pet.  229, 

7   L.  ed.  124. 

Cited  in  I^lstrlct  of  Columbia  v.  Bailey,  9  App. 
D.  C.  368 — Hoffman  v.  Hoffman,  26  N.  J. 
L.  180 — Wheatley  v.  Martin,  6  Leigh,  71 — 
Braxton  v.  Harrison,  11  Gratt.  56. 

37.  An  award  to  the  effect  that  certain 
persons  should  reconvey  or  release,  as  the 
case  may  require,  all  lands  heretofore  con- 
veyed or  pledged  to  them  by  one  D.  as  a  col- 
lateral security,  but  which  does  not  de- 
termine what  lands  were  so  conveyed,  is 
void  for  uncertainty.  Lyle  v.  Rodgers,  5 
Wheat  394,  5:  117 
Cited  in  Woodward  v.  Atwater,  8  Iowa,  63. 

fizceedlng  siibinlsslon. 

Presumption  as  to,  see  Evidence,  555. 
See   also   supra,   2. 

38.  If  an  arbitrator  embraces  in  his 
award  matter  not  submitted,  and  includes 
the  result  in  &  single  conclusion,  so  that  it 
is  impossible  to  separate  the  matters  re- 
ferred to  him  from  those  which  were  not 
so  referred,  the  award  is  bad.  York  &  G. 
R.  Co.  V.  Myers.  18  How.  246,  15:  380 
Cited  In  Whitcher  v.  Whltcher,  49  N.  H.  184, 

6  Am.  Rep.  486. 

39.  If  it  appears  from  an  award  that  the 
arbitrators  have  allowed  specific  damages, 
on  the  strength  of  illegal  evidence  admitted 
by  them,  it  will  be  annulled,  to  that  ex- 
tent, as  beyond  the  submission;  but  it  can- 
not be  inferred  that  the  arbitrators  went 
beyond  the  submission,  merely  because  they 
may  have  admitted  such  evidence  about  the 
subject-matter  of  it.  Burchell  v.  Marsh,  17 
How.  344,  15:  96 

40.  Arbitrators  appointed  for  the  settle- 
ment of  "all  matters  in  difference"  between 
parties  are  confined  to  the  matters  in  rela- 
tion to  the  subject  referred  to  them,  where 
that  is  specifically  set  forth.  Hemingway 
V.  SUnsell,  106  U.  S.  399,  1  Sup.  Ct.  Rep. 
473,  27:  245 

—  BSditorlal  note. 

Award   void   as  beyond   the   submission. 

18:  700 

Error  or  mistake. 

Presumption     Against,    see    Evidence, 

556. 
Review  of  Referee's  Award  for  Mistake, 

see  Reference,  64,  65. 
See  also  supra,  25;  infra,  51. 

41.  To    induce    the    court    to    interfere 


there  must  be  corruption  or  gross  mistake 
apparent  on  the  face  of  the  award  or  by  the 
evidence.     Burchell  v.  Marsh,  17  How.  344, 

15:  96 

42.  In  considering  an  award,  courts  should 
avoid  using  the  word  "mistake"  as  syn- 
onymous with  mere  error  of  judgment, 
thereby  assiuning  arbitrary  power  over  such 
award.     Burchell   v.   Marsh,   17   How.    344, 

15:  96 
Cited  in  Rounds  v.  Aiken  Mfg.  Co.  68  S.  C.  317, 
86  S.  B.  714. 

43.  If  an  award  is  within  the  submission, 
and  contains  the  honest  decision  of  the 
arbitrators  after  a  full  and  fair  hearing, 
a  court  of  equity  will  not  set  it  aside  for 
error,  either  in  fiiw  or  in  fact.  Burchell  v. 
Marsh,  17  How.  344,  15:  96 
Cited  in  Carmick  v.  United  States,  2  Ct.  CI. 

142 — York  &  C.  E.  Co.  v.  Myers,  18  How. 
253,  15  L.  ed.  383 — Robertson  v.  Lion  Ins. 
Co.  73  Fed.  929 — Wilson  v.  Wilson,  18  Colo. 
620,  34  Pac.  176 — Campbell  v.  American 
Popular  Life  Ins.  Co.  1  Mac  Arth,  260,  20 
Am.  Rep.  691 — Perry  v.  Cobb,  88  Me.  444, 
49  L.R.A.  395,  34AtL  278 — Bash  v.  Davis, 
84  Mich,  197 — School  Dist.  No.  5  v.  Sage, 
13  Wash.  368,  43  Pac.  841. 

44.  A  submission  of  their  affairs  to  ar- 
bitration having  been  made  by  partners, 
which  submission  provided  that  the  award 
should  not  affect  or  alter  certain  assets 
which  had  been  assigned  to  a  trustee  by  the 
partners,  an  award  ignoring  such  assign- 
ment is  void.  McGormiok  v.  Gray,  13  How. 
26,  14: 36 

45.  When  the  reference  of  partnership 
accounts  is  lawfully  made,  and  the  award 
includes  many  items  which  are  the  subject 
of  estimates,  and  it  is  accepted  as  satisfac- 
tory and  acquiesced  in  until  long  after  the 
death  of  one  of  the  partners,  in  the  absence 
of  any  charge  of  fraud  or  mistake,  a  court 
of  equity  will  not  interfere  on  the  ground 
that,  by  an  error  of  judgment,  the  referee 
overrated  the  chance  that  certain  custom- 
house bonds  would  be  enforced  against  the 

?artner  now  deceased.    Bispham  v.   Price, 
5  How.  162,  14:  644 

Partiality. 

46.  Arbiters  ought  to  be  exempt  from  all 
imputation  of  partiality  or  corruption. 
Davy  V.  Faw,  7  Oranch,  171,  3:  305 

47.  Corrupt  motives  are  not  lightly  to 
be  ascribed  to  an  arbiter,  nor  is  partiality 
to  be  attributed  to  him  on  account  of  dif- 
ference of  opinion  with  respect  to  the  de- 
cision he  has  made.  Davy  v.  Faw,  7 
Oranch,  171,  3:  305 
Cited   in   Silver   v.   Connecticut   River  Lumber 

Co.  40  Fed.  194 — Brush  v.  Fisher,  70  Mich. 
473,  14  Am.  St.  Rep.  510,  38  N.  W.  446— Un- 
derhill  v.  Van   Cortlandt,  2  Johns.  Ch.  868. 

Fraud  or  oorraption. 

Setting  aside  Award  of  Referees  for, 

see  Reference,  V.  d. 
See  also  supra,  45-47;   infra,  51. 

48.  The  fact  that  the  court  would  not 
have  assessed  damages  to  so  large  an 
amount  as  arbitrators  have  done,  or  made 
the   same   apportionment  of  them   between 
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the  parties  against  whom  they  were  as- 
sessed, cannot  be  taken  as  oonclusive  evi- 
dence of  fraud  or  corruption.  Burchell  t. 
Marsh,  17  How.  344,  15:  96 

4SeUlns  aside. 

Jurisdiction  of  Equity,  see  Equity,  273. 
Setting  Aside  Report  of  Master  or  Au- 
ditors, see  Reference,  40,  41,  65. 
See  also  supra,  23. 

49.  [An  award  can  be  set  aside  only  for 
•a  plain  mistake  of  law  or  fact.  Williams 
V.  Paschall    (Pa.  Sup.  Ct.)    4  Dall.  284, 

1:835] 

50.  An  award  will  not  be  set  aside  on  ac- 
count of  the  omission  of  the  arbitrators  to 
act  upon  part  of  the  matters  submitted,  un- 
less the  omission  injured  the  complainants. 
Davy  V.  Faw,  7  Cranch,  17^,  3:  305 
Oited  In  Green  v.  Ford,  17  Ark.  693 — ^Whltte- 

more  v.  Whittemore,  2  N.  H.  27— Carey  v. 
Wilcox,  6  N.  H.  179 — Page  v.  Foster,  7 
N.  H.  396— Tracy  v.  Herrick,  26  N.  H.  400 
— Furber  v.  Chamberlain,  29  N.  H.  417 
— Fluharty  v.  Beatty,  22  W.  Va.  707. 

51.  To  induce  a  court  to  interfere  with 
-an  award,  something  more  than  error  of 
judgment  on  the  part  of  the  arbitrators 
must  be  shown,  such  as  corruption,  or  gross 
mistake,  either  apparent  on  the  face  of  the 
award,  or  to  be  made  out  by  evidence. 
Burchell  ▼.  Marsh,  17  How.  344,  15:  96 
died   in   Hanover    F.   Ins.    Co.   v.   Lewis,    28 

Fla.  247,  10  So.  297 — ^Tomlinson  v.  Tomlln- 
Bon,  3  Iowa,  678— Oorham  v.  Millard,  60 
Iowa,  660 — Brash  v.  Fisher,  70  Mich.  476, 
14  Am.  St.  Bep.  510,  88  N.  W.  446 — Chandos 
V.  American  F.  Ins.  Co.  84  Wis.  191,  19 
L.R.A.  824,  64  N.  V.  890. 

—  Editorial  note. 

When 'award  will  be  set  aside  by  a  court 
of  equity.  15:  96 


ARCHITECT. 

Implied  Contract  to  Pay  for  Services  of, 
see  Contracts,  21. 

-Conclusiveness  of  Certificate  of  Perform- 
ance, see  Contracts,  579. 

Adoption  of  Plan  by,  for  Public  Building, 
see  Contracts,  680,  681. 

Custom  of,  see  Custom  and  Usage,  9. 

Authority  of  Board  of  Trustees  of  Colored 
Schools  to  Employ,  see  District  of 
Columbia,  53. 


As  Proximate  Cause  of  Injury,  see  Proxi- 
mate Cause.  5,  6. 

As  Hatter  of  Description  in  Land  Graati 
see  Private  Land  Claims,  220-224. 


ABOUMENT. 

Written  Argument  on  Appeal,  see  Appeal 

and  Error,  V.  u.  

Of   Counsel,   see   Appeal   and   Error,  VHL 

m,  5. 
Assignment  of  Day  for,  in  Supreme  Conrt, 

see     Supreme    Court    of    the    United 

States,  160. 


ARID  liANDS. 

Irrigation  of,  as  a  Public  Purpose,  see  Emi- 
nent Domain,  53,  54. 

Power  of  States  and  United  States  as  to 
Reclamation  of  Arid  Lands,  see  States, 
92-94;  Waters,  16. 

Appropriation  of  Water  Affecting  Naviga- 
tion, see  Waters,  109. 


ARIZONA. 


Omrts 


Courts  and  Jurisdiction  thereof,  ■ 

III.  a. 
Land  Grants  in,  see  Private  Land  Claims. 


ARKANSAS. 

Suspension  of  Limitations  in,  During  War» 
see  limitation  of  Actions,  660. 


ARIilNOTON  CEMETERY. 


Compensation    of    Employees, 
States,  94. 


United 


ARCHIVES. 

Judicial  Notice  of,  see  Evidence,  53,  54. 
Eight   to  Copies,  and  Fees   for  Same,  see 

Executive  Departments,  32. 
Of  Mexican  and  Spanish  Land  Grants,  see 

Private  Land  Claims,  105. 


ARE/Il. 

In  Street  Generally,  see  Highways,  23,  24, 

32,  67. 
As  Nuisance,  see  Nuisances,  6. 


ARMOR  PliATE. 

Defense  in  Action  for  Royalties  for  Vm  «f 
Harvey  Process  of  Treating,  see  Pat- 
ents, 863,  864. 


♦*■ 


ARMS. 

Constitutional  Right  to  Bear, 
Weapons,  1. 


OMTytaf 
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/•  RegtMlations  Generally »  1^2 » 
n.  Feraana  in  Service,  3'8, 
in.  MfUie^mefUf  9-1^, 
IV.  Cotn/pnleory    Draft;    EnroUment, 

F.  NaviU  and  MUitary  Cadets,  20''26, 
ri.  Oifi^xrs,  27^X74. 

a.  In  General,  27'48. 

&•  Oompeneation  and  AUowance, 
49-147. 

1,  In  General,  49'88, 

2.  Graduated    and    Longevity 

Pay,  89-106. 
8.  Extra  Allowance,  106-22. 
^.  For     Traveling;     Mileage, 

128-30. 

5.  Rations,    Fuel   and   Qttar- 

ters,     and     Oomm^titation 
Therefor,  181'44. 

6.  Reduction  of  Pay,  14S. 

7.  Recovering  Baolc  Payment, 

146-7. 

c.  Authority  and  Duties,  148-66. 

d.  Liahility,  167-74. 

Til.  Paymasters;  Pursers;  Dislnweing 

Officers,  176"  190. 
FIJI.  Offenses   "by   Persons  in  Service, 
191-9. 
IX.  Discharge  from,  Service,  200-1. 
X.  Compensation  of  Privates,  202-8. 

ClaiiDB  for  Property  Taken  by,  see  Claims, 
132,  135. 

Immunity  from  Review  by  Civil  Courts,  see 
Courts,  I.  e,  7. 

Judicial  Notice  of  Military  Order,  see  Evi- 
dence, 62. 

Knowled^  by  Recruit  of  Laws  Governing 
Service,  see  Evidence,  245. 

Army  Registers  aa  Evidence,  see  Evidence, 
1069. 

Record  kept  by  Signal  Service  Employee  as 
Evidence,  see  Evidence,  1099. 

Evidence  in  Action  on  Bond  of  Contractor 
to  Furnish  Supplies  for,  see  Evidence, 
1103. 

Jurisdiction  over  Naval  or  Military  Pow- 
ers, see  International  Law,  24,  25. 

Liability  of  Naval  Captors,  see  Ftize  and 
Capture,  178. 

Right  of  United  States  in  Captures  by,  see 
Prize   and  Capture,   219. 

Oeneral  Military  Power  of  United  States, 
see  United  States,  37. 

Power  of  Secretary  of  War  to  Contract  for 
Supplies,  see  United   States,   130. 

Validity  of  Contract  for  Supplies  in  Emer- 
gency without  Advertisement,  see 
United  States,  259. 

Form  of  Contract  for  Supplies,  see  United 
SUtes,  262,  263. 

Construction  of  Contracts  for  Transporta- 
tion of  Stores  and  Supplies,  see  United 
SUtes,  292-^00. 

Sale  of  Stores  and  Supplies,  see  United 
States,  303-^06,  308,  311. 

Imposing  False  Marks  on  Stores  Provided 
for,  see  Cheating. 


Liability  of  United  States  to  Contractor 
by  Reason  of  Failure  to  Give  Militanr 
Protection,  see  United  States,  348,  349. 

As   to  Courts-Martial,   see   Courts-MartiaL 

As  to  Militia,  see  Militia. 

As  to  Pensions,  see  Pensions. 

As  to  Bounty  to  Soldiers  and  Sailors,  see 
Bounties,  2-4. 

Public  Land  Grants  or  Warrants  as  Boun- 
ties for  Military  Services,  see  Public 
Lands,  L  c,  9. 


I.  Regulations  QeneraUy. 

Power  of  Secretary  of  War,  see  Executive 
Departments,  34,  35. 

Legal  Force  and  Effect  of  Navy  Regula- 
tions, see  Executive  Departments,  42. 

1.  The  67th  article  of  the  general  regu- 
lations of  the  army,  published  in  orders 
from  the  War  Department  in  July,  1821, 
and  concerning  disbursing  officers  on  forti- 
fications has  the  force  of  law.  Gratiot  v. 
United  States,  4  How.  80,  11:  884 
Cited  in  Bymonds  v.  United  States,  21  Ct.  CI. 

151— Ex  parte  Heed,  100  U.  8.  22,  25  L.  ed. 
530 — United  SUtes  v.  Symonds,  120  U.  S. 
50,  30  L.  ed.  558,  7  Sap.  Ct  Rep.  411 — 
Glavey  v.  United  States,  182  U.  S.  606,  45  L. 
ed.  1252,  21  Snp.  Ct  Rep.  801 — United 
States  V.  The  Francis  Hatch,  4  Am.  L.  Reg. 
N.  S.  295.  Fed.  Cas.  No.  15,158— Re  Hutt- 
man,  70  Fed.  702 — ^United  States  v.  Orms- 
bee,  74  Fed.  200.  210— Re  Hlrsch,  74  Fed. 
931— Meads  v.  United  States,  26  C.  C.  A. 
239,  54  U.  8.  App.  150,  81  Fed.  694— Root 
V.  Stevenson,  24  Ind.  118 — Low  v.  Hanson, 
72  Me.  105— Peters  v.  United  SUtes,  2  Okla. 
123,  33  Pac  1081— Nye  v.  Daniels,  75  Yt 
85,  53  AU.   150. 

2.  The  President  has  power  to  establish, 
modify,  repeal,  or  create  anew  rules  and 
regulations  for  the  government  of  the 
Army.  Rules  promulgated  through  the 
Secretary  of  War  must  be  received  as  the 
acts  of  the  President,  and  are  binding  upon 
all  within  the  sphere  of  his  legal  and  con- 
stitutional authority.  United  States  v. 
Eliason,  16  Pet.  291,  10:  968 


II.  Persons  in  Service. 

Offenses  by,  see  infra,  Vin. 
See  also  infra,  78,  101. 

3.  One  who  by  contract  is  engaged,  re- 
mote from  the  seat  of  actual  war,  as  a  car- 
rier of  stores  and  supplies  of  a  military 
character  for  the  United  States,  is  not  in 
the  military  service  of  the  United  States, 
and  can  therefore  claim  no  benefit  under 
the  statute  of  March  3,  1849,  providing  for 
payment  for  property  lost  in  the  service, 
nuttman  v.  United  States  (Stuart  v.  United 
States)   18  Wall.  84,  21:816 

Cited  in  Shaw  v.  United  States*  9  Ct.  CI.  397 — 
.Tohnson  v.  United  States,  10  Ct.  Cl.  419^ 
^klcKee  V.  United  States,   12  Ct  Cl.  550. 
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4.  Under  the  joint  resolution  of  Congress 
providing  for  the  annexation  of  Texas  to 
the  United  States,  officers  of  the  Texas 
navy  did  not  pass  into  the  naval  service 
of  the  United  States.  The  transfer  of  the 
navy  of  Texas  related  exclusively  to  the 
ships  of  war  and  their  armaments. 
Brashear  v.  Mason,  6  How.  92,        12:  357 

5.  Officers  of  the  Army  who  have  been 
placed  upon  the  retired  list  are  still  in  the 
military  service  of  the  government.  United 
States  V.  Tyler,  105  U.  S.  244,  26:  985 
Cited  in  Flower  v.  United  Stotes,  31  Ct.  CI.  44. 

6.  One  serving  as  paymaster's  clerk  in 
the  Navy  Department  of  the  United  States 
is  in  the  naval  service.  Re  Reed,  100  U.  S. 
13,  25: 538 
Cited  in  Byrnes  t.  United  States,  26  Ct   CI. 

305. 

Marine  corps. 

Pay   of  Officers   of,  see   infra,  71,   72, 

99. 
Compensation  of  Private  in,  see  infra, 

202. 

7.  The  marine  corps  is  a  military  body 
primarily,  belonging  to  the  Navy  and  under 
the  control  of  the  Secretary  of  the  Navy, 
but  liable  to  be  ordered  to  service  in  con- 
nection with  the  Army.  United  States  v. 
Dunn,  120  U.  S.  249,  7  Sup.  Ct.  Rep.  507, 

30:  667 
Cited  In  Walton  v.  United  States,  81  Ct  Cl; 
201. 

8.  Though  "marines"  are  not  in  some 
senses  **seamen,"  they  are,  while  employed 
on  board  public  vessels,  persons  in  the 
naval  service  subject  to  the  orders  of  naval 
officers,  under  the  government  of  the  Naval 
Code  as-  to  punishment,  and  amenable  to 
the  Navy  Department.  Wilkes  t.  Dinsman, 
7  How.  89,  12:  618 
Cited  in  United  States  v.  Dunn,  120  U.  S.  254, 

80  L.  ed.  669,  7  Sup.  Ct.  Rep.  B07 — Reid  v. 
United  SUtes,  18  Ct.  CI.  638— Dunn  v.  Unit- 
ed States,  21  Ct.  CI.  23 — ^Walton  v.  United 
States,  31  Ct.  CI.  200 — Re  Bailey,  2  Sawy. 
203,  Fed.  Cas.  No.  728 — Re  Doyle,  18  Fed. 
870 — ^Re    Shugrue,    3    Mackey,    326. 


III.  Enlistment. 

As  Treason,  see  Treason,  2,  3. 
See  also  infra,  150,  151. 

9.  Enlistment  is  a  contract,  but  it  is  one 
which  changes  the  status;  and  where  that 
is  changed,  no  breach  of  the  contract  de- 
stroys the  new  status  or  relieves  the  soldier 
from  its  obligations.  United  States  v. 
Grimley  (Re  Grimley)  137  U.  S.  147,  11 
Sup.  Ct.  Rep.  54,  34:  636 
Cited  in  Grimley  v.  United  States,  82  Ct  CI. 

289— Re  Fair,  100  Fed.  155. 

10.  Where  a  recruit  is  forty  years  of  age 
when  he  enlists  in  the  army,  his  age  is  no 
bar  to  his  enlistment,  of  which  he  can  take 
advantage,  although  U.  S.  Rev.  Stat.  § 
1116,  U.  S.  Comp.  Stat.  1901,  p.  813,  pro- 
vides  that   recruits   must   be   between   the 


ages  of  sixteen  and  thirty-fire  years.  United 
States  v.  Grimley  (Re  Grimley)  137  U.  S. 
147,  11  Sup.  Ct.  Rep.  54,  34:  63S 

11.  The  taking  of  the  oath  of  allegiance 
is  the  pivotal  fact  which  changes  the  status 
of  a  recruit  from  that  of  civilian  to  that  of 
soldier.  The  reading  of  the  articles  of  war 
is  not  essential  to  his  enlistment.  United 
States  V.  Grimley  (Re  Grimley)  137  U.  8. 
147,  11  Sup.  Ct.  Rep.  54,  34:  636 

Of  infants. 

12.  An  enlistment  in  the  army  is  not  a 
contract  only,  but  effects  a  change  of  status. 
It  is  not,  therefore,  like  an  ordinary  con- 
tract, voidable  by  an  infant.  Morrissev  v. 
Perry  (Re  Morrissey)  137  U.  S.  167,'  11 
Sup.  Ct.  Rep.  57,  34:  644 
Cited  in  Re  Dowd,  90  Fed.  719 — Re  Miller,  52 

C.  C.  A.  475,  114  Fed.  841. 

13.  U.  S.  Rev.  Stat.  §  1117,  U.  S.  Comp. 
Stat.  1901,  p.  813,  providing  that  no  person 
under  the  age  of  twenty-one  years  shall  be 
enlisted  into  the  military  service  of  the 
United  States  without  the  written  consent 
of  his  parents  or  guardians,  is  for  the  bene- 
fit of  the  parent  or  guardian,  but  it  gives 
no  privilege  to  the  minor.  Morrissey  ▼. 
Perry  (Re  Morrissey)  13V  U.  S.  157,  II 
Sup.  Ct.  Rep.  57,  34:  644 
Cited  in  Re  Morrissey  (Morrissey  v.  Perry)  137 

U.  8.  158,  34  L.  ed.  645,  11  Sup.  Ct.  Rep.  57 
— Solomon  v.  Davenport,  80  C.  C.  A.  665,  59 
U.  S.  App.  52,  87  Fed.  820 — Re  Perrone,  89 
Fed.  150. 

14.  An  infant  who  has  a  parent,  having 
enlisted  in  the  army,  is  amenable  to  mili- 
tary jurisdiction,  and,  if  his  parent  does 
not  interfere,  is  bound  to  remain  in  the 
service,  and  is  punishable  for  desertion. 
Morrissey  v.  Perry  (Re  Morrissey)  137  U. 
S.  157,  11  Sup.  a.  Rep.  57,  34:  644 


IV.  Compulsory  Draft;  EnroUment. 

Repeal  of  Statute  as  to,  see  Statutes,  620. 

15.  A  person  may  be  compelled,  by  force, 
if  need  be,  against  his  will  and  without 
regard  to  his  personal  wishes  or  his  pe- 
cuniary interests,  or  even  his  religious  or 

'.political  convictions,  to  take  his  place  in 
the  ranks  of  the  army  of  his  country,  and 
risk  the  chance  of  being  shot  down  in  its 
defense.  Jacobson  v.  Massachusetts,  197 
U.  S.  11,  25  Sup.  a.  Rep.  358,  49:  643 
Cited  In  State  v.  Dnreln,  70  Kan.  22,  80  Ptc 
987. 

16.  An  assault  and  obstruction  of  an 
officer  in  making  an  enrollment  of  men  for 
military  duty  is  not  embraced  in  the  act 
of  1863,  §  25,  as  an  assault  or  obstruction 
of  an  officer  in  making  the  draft,  or  in  the 
performance  of  services  in  relation  thereto. 
United  States  ▼.  Murphy,  3  WalL  649, 

18:  217 
United   States  v.  Scott,   3   Wall.  642, 

18:218 

17.  The  act  of  February  84,  1864,  pM- 
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Tided  for  the  ease  of  resistance  to  the  en- 
rollment, and  added  a  provision  for  the  case 
of  resistance  resulting  in  the  death  of  an 
officer  or  agent  engaged  in  making  the  en- 
rollment)  but  did  not  provide  for  a  similar 
homicide  occurring  in  a  service  relating  to 
the  draft.  United  States  v.  Scott,  3  Wall. 
642,  18: 218 

18-19.  The  word  "enrollment,"  as  used  in 
the  act  of  February  25,  1864,  §  12,  does 
not  include  the  draft.  United  States  v. 
Scott,  3  Wall.  642,  18:  218 

died  in  United  States  v.  Murphy,  3  Wall.  653, 

18  L.  ed.  218 — Ex  parte  Yarbrough,  110  U. 

8.  660,  28  L.  ed.  277,  4  Sup.  Ct  Rep.  152 


F.  Naval  and  Military  Cadets, 

Cadet   Engineer   as   Officer,  see  Army  and 

Navy,  43. 
See  also  infra,  30,  91,  92. 

20.  One  who  was  previously  appointed  a 
midshipman  continued,  after  the  act  of 
1870,  chap.  295,  an  officer  on  the  active 
list,  although  he  might  be  properly  styled, 
after  the  act  of  1870,  a  cadet  midshipman. 
United  States  v.  Baker,  125  U.  S.  646,  8 
Sup.  Ct.  Hep.  1022,  31 :  824 
Cited  in  United  States  v.  Cook,  128  U.  8.  266, 

82  L.  ed.  464,  0  Sup.  Ct.  Rep.  108. 

21.  Cadet  engineers  who  had  finished  their 
course  at  the  naval  academy,  and  received 
their  diplomas  prior  to  the  act  of  August 
5,  1882,  became  graduates,  and  were  not 
made  naval  cadets  by  that  act.  The  pro- 
vision of  said  act  limiting  the  number  of 
naval  appointments,  and  providing  for  the 
discharge  of  surplus  graduates,  applied  only 
to  those  graduating  after  1882.  United 
States  V.  Redgrave,  116  U.  S.  474,  6  Sup. 
a.  Rep.  444,  29:  697 
Cited  In  Crenshaw  v.  United  States,  184  U.  S. 

109,  33  L.  ed.  829,  10  Sup.  Ct.  Rep.  481 — 
Harmon  v.  United  States,  23  Ct.  CI.  137 — 
Orambs  v.  United  States,  28  Ct.  CI.  426. 

22.  A  student  at  the  Naval  Academy  ap- 
pointed a  midshipman  was,  while  a  mid- 
shipman, serving  as  an  officer  or  enlisted 
man  in  the  Navy,  within  the  meaning  of 
the  act  of  1883,  chap.  97.  United  States 
V.  Baker,  125  U.  8.  646,  8  Sup.  Ct.  Rep. 
1022  31 :  824 
United   States  ▼.   Cook,   128   U.   S.   254,   9 

Sup.  Ct.  Rep.  108,  32:464 

Cited  in  United  States  v.  Alger,  151  U.  S. 
365,  38  L.  ed.  194,  14  Sup.  Ct.  Rep.  346— 
Rich  V.  United  States,  83  Ct.  CI.  200 — Jas- 
per V.  United  States,  88  Ct.  CI.  203. 

23.  A  cadet  of  the  Naval  Academy,  while 
taking  a  two  years'  course  afloat  as  a  part 
of  the  academic  course,  remains  a  member 
of  the  Academy,  and  is  not  a  graduate. 
Crenshaw  v.  United  SUtes,  134  U.  S.  99, 
10  Sup.  Ct.  Rep.  431,  33:  825 

24.  No  legislation  after  July  14,  1872, 
when  a  cadet  midshipman  was  promoted  to 
the  grade  of  ensign,  can  affect  the  question, 
arising  under  the  act  of  1883,  as  to  service 


of  such  officer  prior  to  July  14,  1872. 
United  States  v.  Baker,  125  U.  S.  646.  8 
Sup.  Ct.  Rep.  1022,  31 :  824 

25.  A  cadet  midshipman  at  Naval  Acad- 
emy, appointed  June  6,  1873,  who  graduated 
June  18,  1879,  and  was  appointed  ensign 
Nov.  15,  1881,  is  entitled  to  additional  pay 
as  ensign,  under  the  act  of  Congress  of 
March  3,  1883  (22  Stat,  at  L.  473,  chap.  97, 
U.  S.  Comp.  Stat.  1901,  p.  1071),  for  the 
time  of  his  services  as  cadet.  United  States 
V.  Cook,  128  U.  S.  254,  9  Sup.  Ct.  Rep. 
108,  32: 464 

26.  A  cadet  in  the  United  States  Military 
Academy  at  West  Point  is  not  an  officer 
in  the  Army,  within  the  meaning  of  U.  S. 
Rev.  Stat.  §  1229,  U.  S.  Comp.  Stat.  1901, 
p.  868,  prohibiting  dismissals  from  service 
in  time  of  peace,  except  after  trial  and  con- 
viction by  court-martial.  Hartigan  v. 
United  States,  196  U.  S.  169,  25  Sup.  a. 
Rep.  204,  49:434 


VI.  OfJUoers* 
a.  In  General, 

Trial  of,  by  Court-Martial,  see  Courts-Mar- 
tial. 

Official  Letters  as  Evidence,  see  Evidence, 
1101-1103. 

Right  of  United  States  to  Use  Patent  In- 
vented by  Officer,  see  Patents,  879. 

27.  The  acts  of  an  assistant  surgeon- 
general  appointed  tmder  the  act  of  Congress 
and  located  at  St.  Louis  are  the  acts  of 
the  surgeon-general,  and  have  the  same 
validity  until  countermanded  or  revoked. 
Parish  v.  United  States,  100  U.  S.  500, 

25:  763 
Cited  in  McCoIlunL  v.  United  States,  17  Ct. 
CI.  101— Re  Billinga,  23  Ct.  CI.  177— .Tohn 
Shillito  Co.  V.  McClung,  2  C.  C.  A.  530,  6 
U.  S.  App.  128,  51  Fed.  872 — Re  Huttman, 
70  Fed.  712. 

28.  Under  the  law  and  regulations, 
though  a  first  assistant  engineer  becomes 
eligible  to  examination  and  promotion  when 
he  has  served  two  years  at  sea,  he  is  not 
entitled  to  examination  until  his  turn  for 
promotion  has  arrived  or  is  near  at  hand. 
Hunt  V.  United  States,  116  U.  S.  394.  6 
Sup.  Ct.  Rep.  406,  29:  674 

29.  The  act  of  Congress  of  July  15,  1870 
(16  Stat,  at  L.  315,  chap.  294),  is  a  grant 
of  a  general  power  to  the  President  to  re- 
duce the  number  of  officers  of  the  army 
by  selecting  the  best  and  mustering  out  the 
residue.  Street  v.  United  States,  133  U.  S. 
299,  10  Sup.  Ct.  Rep.  309,  33:  631 

30.  The  term  of  office  of  a  midshipman 
in  the  United  States  Navy  is  not  a  term 
for  life.  Crenshaw  v.  United  States,  134 
U.  S.  99,  10  Sup.  a.  Rep.  431,  33:  825 
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Appointment. 

Effect  of,  see  infra,  41. 

Effect  of  Acceptance  on  Pay,  see  infra, 

85. 
Validity  of  Statute  Changing  Names  of 

Appointees,  see  Constitutional  Law, 

138. 

31.  The  mere  fact  that  the  company  to 
which  a  properly  commissioned  second  lieu- 
tenant applied  for  muster  was  reduced  be- 
low the  minimum  number  when  he  applied 
does  not  bring  his  case  within  §  20  of  the 
act  of  March  3,  1863,  forbidding  the  ap- 
pointment of  officers,  where  a  "regiment" 
has  been  reduced  below  the  minimum  al- 
lowed to  regiments,  beyond  those  necessary 
for  the  command  of  such  reduced  number. 
United  States  v.  Henry,  17  Wall.  405, 

21 :  673 

32.  The  place  of  passed  assistant  surgeon 
is  an  office,  and  the  notification  by  the  Sec- 
retary of  the  Navy  is  a  valid  appointment 
to  it.    United  States  v.  Moore,  95  U.  S.  760, 

24:  588 
Cited  in  United  States  v.  Perkins,  116  U.  S 
484,  29  L.  ed.  700.  6  Sup.  Ct.  Rep.  449— 
Collins  V.  United  States.  14  Ct.  CI.  575— 
Collins  V.  United  States,  15  Ct.  CI.  31 — Ben- 
nett V.  United  States,  19  Ct.  Cl.  385 — Per- 
kins V.  United  States,  20  Ct.  CI.  444 — ^Mouat 
V.  United  States,  22  Ct  Cl.  297 — Baker  v. 
United  States,  28  Ct   Cl.  185. 

Rank. 

33.  Both  the  rank  and  pay  of  retired 
officers  of  the  Army  are  matters  entirely 
within  the  control  of  Congress.  Wood  v. 
United  States,  107  U.  S.  414,  2  Sup.  Ct. 
Rep.  551,  27:  542 

34.  A  brigadier-general  is  above  the  rank 
of  brevet  brigadier-general  within  the  mean- 
ing of  the  act  of  March  3,  1865,  increasing 
the  commutation  price  of  rations  of  officers 
not  above  such  brevet  rank.  United  States 
V.  Hunt,  14  Wall.  550,  20:  739 
Cited  in  Davis  v.  United  States,  24  Ct  Cl.  447. 

Resignation. 

Effect  of  Revoking  Acceptance  of,  see 

infra,  45. 
Effect  on  Pay,  see  infra,  90. 

35.  A  written  resignation  to  the  President 
or  the  proper  executive  department,  by  a 
commissioned  officer  of  the  army,  and  the 
acceptance  of  the  same  duly  notified  to  the 
incumbent  of  the  office,  create  a  vacancy 
in  such  an  office.  Mimmack  v.  United 
States,  97  U.  S.  426,  24:  1067 
Cited   in   State   ex   rel.   Kirtley   v.    Augustine, 

113  Mo.  25,  35  Am.  St  Rep.  696,  20  S.  W. 
651. 

Dismissal  and  discharge. 

Effect  of  Revoking,  see  infra,  46,  82. 

Dismissal  from  Army,  see  infra,  201. 

Punishment  of  by  Court-Martial,  see 
Courts-Martial,  26,  27. 

OoUateral  Attack  on  Judgment  of  Dis- 
missal, see  Courts-Martial,  54. 

Estoppel  to  Object  to,  see  Estoppel,  92. 

See  aiBO  infra,  54,   55. 

86.  Where    the    President    nominated    a 


person  to  be  an  officer  in  the  Army  vice  the 
then  incumbent  of  Ihe  office,  and  the  Senate 
confirmed  the  nomination,  and  a  .commis- 
sidn  issued  under  the  laws  in  force  June  20, 
1866,  such  action  dismissed  the  incumbent 
from  the  office  as  effectually  as  if  he  had 
been  dismissed  by  direct  order  of  the  Presi- 
dent.   Blake  v.  United  States,  103  U.  S.  227, 

26:462 

Keyes  v.  United  SUtes,  109  U.  S.  336,  3 

Sup.  Ct.  Rep.  202,  27:  954 

Cited  In  Keyes  v.  United  States,  109  U.  8.  339. 

27  L.  ed.  956,  8  Sup.  Ct.  Rep.  202— United 
States  V.  Corson,  114  U.  S.  620,  29  L.  ed. 
264,  5  Snp.  Ct.  Rep.  1158 — Runkle  v.  United 
States,  122  U.  S.  558,  80  L.  ed.  1171,  7  Sup. 
Ct.  Rep.  1141 — ^Mullan  v.  United  States,  14U 
U.  S.  245,  35  L.  ed.  491,  11  Sup.  Ct.  Rep. 
788— Parsons  v.  United  States,  167  U.  S. 
340,  42  L.  ed.  191,  17  Sup.  Ct.  Rep.  880— 
Quaekenbush  v.  United  States,  177  U.  8.  25. 
44  L.  ed.  656,  20  Sup.  Ct.  Rep.  536 — Dorjet 
V.  United  States,  17  Ct  Cl.  38 — ^Brown  t. 
United  States,  18  Ct.  Cl.  542 — ^Thompson  t. 
United  States,  18  Ct  Cl.  612 — Carrick  v. 
United  States,  24  Ct.  d.  278— Ide  v.  United 
States,  25  Ct  Cl.  409 — Fletcher  v.  United 
States,  26  Ct  Cl.  562 — Joaett  v.  United  SUtes, 

28  Ct.  Cl.  268 — Parsons  v.  United  States,  30 
Ct  Cl.  248— Qnackenbush  v.  United  States, 
33  Ct  CI.  366-^Murph7  v.  United  SUtes, 
88  Ct  Cl.  520— Re  Eaves,  30  Fed.  23— 
People  ex  rel.  Travers  v.  Freese,  76  Cal.  639, 
18  Pac.  812 — People  ex  rel.  Mensies  v.  Qunst, 
110  Cal.  451,  42  Pac.  963 — ^Horstman  v. 
Adamson,  101  Mo.  App.  125,  74  8.  W.  398. 

37.  The  power  of  the  President  to  remove 
or  supersede  an  officer  of  the  Army  or  Navy 
was  not  withdrawn  by  the  provision  in  the 
act  of  July  13,  1866,  §  5  a4  Stat,  at  L. 
92,  chap.  176),  now  embodied  in  Rev.  Stat 
§  1229  (U.  S.  Ck)mp.  Stat  1901,  p.  868),  that 
"no  officer  in  the  military  or  naval  service 
shall,  in  time  of  peace,  be  dismissed  from 
service,  except  upon  and  in  pursuance  of 
the  sentence  of  a  court-martial  to  that  ef- 
fect, or  in  commutation  thereof."  Keyes  v. 
United  States,  109  U.  S.  336,  3  Sup.  Ct  Rep. 
202,  27: 954 
Blake  v.  United  States,  103  U.  S.  227, 

26:462 

38.  The  act  of  July  18,  1866,  eontrols  the 
President,  in  dismissing  officers  from  the 
naval  and  military  service,  only  in  time  of 
peace;  and  the  Rebellion  did  not  dose,  in 
the  sense  of  the  law,  until  the  20th  day  of 
August,  1866.  MoElrath  ▼.  United  States. 
102  U.  S.  426,  26:189 

39.  The  President  has  the  power,  under 
§  17  of  the  act  of  July  17,  1862,  even  if  he 
did  not  have  prior  to  that  time  by  virtue 
of  his  constitutional  relations  to  the  Army 
or  Navy  to  supersede  or  remove  any  officer 
of  the  Army  or  Navy.  United  States  v. 
Corson,  114hU.  S.  619,  5  Sup.  Ct  Rep.  1158, 

29:  254 
McElrath  v.  United  States,  102  U.  S.  426, 

26:189 
Keyes  v.  United  States,  109  U.  S.  336.  3 
Sup.  Ct.  Rep.  202,  27:  954 

Cited  in  United  States  v.  Corson.  114  U.  8. 
621,  29  L.  ed.  254,  5  Sop.  Ct  Rep.  1,158— 
Mullan  V.  United  States,  140  U.  S.  246.  35 
L.  eu.  491,  11  Sup.  Ct  Rep.  78&— <)uackep- 
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Imsh  ▼.  United  States,  177  U.  S.  25,  44  L.  ed. 
656,  20  Sup.  Ct.  Rep.  530 — Conon  t.  United 
States,  17  Ct.  CI.  349 — Montgomery  ▼.  Unit- 
ed States,  19  Ct.  CI.  375— Palen  y.  United 
States,  19  Ct  CI.  393 — McBIalr  y.  United 
States,  19  Ct  a.  541 — ^Perkins  y.  United 
States,  20  Ct  CI.  443 — Joaett  y.  United 
States,  28  Ct.  CI.  268— Murphy  y.  United 
States,  88  Ct  CI.  520 — Wlnslow  y.  Morton, 
118  N.  C.  490,  24  S.  E.  417. 

40.  The  power  of  the  President,  under 
the  act  of  July  17,  1862,  to  supersede  or 
remoye  an  Army  or  Nayy  officer,  was  not 
withdrawn  until  the  close  of  the  war  on 
August  20,  1866,  and  the  consequent  effec- 
tiye  operation  of  the  act  of  July  13,  1866, 
controlling  dismissals  in  the  Army  or  Navy 
in  time  of  peace.  McElrath  y.  United 
States,  102  U.  S.  426,  26:  189 
Cited  In  United   States  y.   Corson,   114  U.   S. 

621,  29  L.  ed.  254,  5  Sup.  Ct  Rep.  1158— 
Peck  y.  United  States,  39  Ct  CI.  135 — State 
ex  rel.  Campbell  y.  Police  Comrs.  14  Mo.  App. 
809 — ^Wlnslow  y.  Morton,  118  N.  C.  400,  24 
S.  B.  417. 

41.  Notwithstanding  the  act  of  Congress 
of  July  13, 1866  §  5,  &e  President  can,  with 
the  advice  and  consent  of  the  Senate,  super- 
sede an  officer  in  the  military  or  naval  serv- 
ice by  the  appointment  of  someone  in  his 
place  without  a  sentence  of  a  court-martial 
dismissing  him  from  the  service.  Mullan 
v.  United  States,  140  U.  S.  240,  11  Sup.  Ct. 
Rep.  788,  35:  489 
CiUd  In   Qnackenbush   v.    United    States,    177 

U.  S.  25,  44  L.  ed.  656,  20  Sup.  Ct  Rep. 
636 — United  States  ex  rel.  Brown  v.  Root 
18  App.  D.  C.  242. 

42.  An  order  by  the  Secretary  of  the 
Hsvy,  June  19, 1866,  dismissing  a  lieutenant 
in  the  marine  corps,  whether  the  Secretary 
could  legally  dismiss  him  or  not,  consti- 
tuted a  legal  dismissal  when  followed  by 
the  nomination  and  confirmation  of  another 
in  his  place.  Whether  the  President  had  or 
had  not  authority  to  dismiss  in  time  of  war, 
by  virtue  of  his  constitutional  relations  to 
the  Army  and  Navy,  the  power  was  given 
him  by  the  act  of  July  17,  1862.  McElrath 
V.  United  States,  102  U.  S.  426,  26:  189 
Cited  In  McCoUum  v.  United  States,  17  Ct  CI. 

102. 

43.  A  cadet  engineer,  a  graduate  of  the 
Naval  Academy  in  1881,  is  an  officer  within 
the  meaning  of  Rev.  Stat.  §  1229,  U.  S. 
Comp.  Stat.  1901,  p.  868;  and  he  can^ 
not  be  discharged  at  will  by  the  Secretary 
of  the  Navy.  United  States  v.  Perkins, 
116  U.  S.  483,  6  Sup.  Ct.  Rep.  449,  29:  700 
Cited  In  Grambs  v.  United  States,  23  Ct  CI. 

426 — Crygler  v.  United  States,  25  Ct  Cl. 
273 — ^Unlted  States  v.  McCrory,  33  C.  C.  A. 
516,  63  U.  8.  App.  859,  91  Fed.  296. 

44.  An  officer  of  the  Navy  appointed  for  a 
definite  time  or  during  good  behavior  has 
no  vested  interest  or  contract  right  in  his 
office,  of  which  Congress  cannot  deprive  him. 
Crenshaw  v.  United  States,  134  U.  S.  99, 
10  Sup.  Ct.  Rep.  431,  33:825 
(Hied  In  Taylor  v.  Beckham,  178  U.  S.  576,  44 

L.  ed.  1200,  20  Snp.  Ct  Rep.  890— McCon- 
nell  v.  Arkansas  Brick  ft  Mfg.  Co.  70  Ark. 
680,   69   S.  W.   559— United  States   ex   rel. 
U.  S.  Dig.— 49 


Miles  Planting  ft  Mfg.  Co.  v.  Carlisle,  5  App. 
D.  C.  146— WlUey  v.  St  Charles  Hotel  Co. 
52  La.  Ann.  1593,  28  So.  182 — Dner  v.  Dasdi- 
lell,  91  Md.  667,  47  AU.  1040— State  ez  reL 
Abbott  y.  Beddingfleld,  125  N.  C.  278,  34  S. 

B.  412— State  ez  rel.  Gattis  v.  Oriffln,  125  N. 

C.  336,  34  S.  B.  429— White  v.  Ayer,  126  N. 
C.  610,  36  S.  B.  132 — ^Taylor  v.  Yann,  127 
N.  C.  249,  87  S.  B.  263. 

Reinstatement. 

Effect  of  on  Pay,  see  infra,  82. 

45.  The  revocation  by  the  President  of 
his  acceptance  of  an  officer's  resignation, 
after  due  notice  to  the  officer  of  such  ac- 
ceptance, does  not  restore  the  officer  to  the 
Army.  Mimmack  v.  United  States,  97  U. 
S.  426,  24:  1067 

46.  An  officer  of  the  Army,  dismissed 
from  service  during  the  recent  Civil  War 
by  order  of  the  President,  could  not  be  re- 
stored to  his  position  merely  by  a  subse- 
quent revocation  of  that  order.  The  va- 
cancy so  created  could  only  be  filled  by  a 
new  appointment.  United  States  v.  Corson, 
114  U.  S.  619,  5  Sup.  a.  Rep.  1158, 

29:254 

Quackenbush  v.  United  States,  177  U.  S. 
20,  20  Sup.  Ct.  Rep.  536,  44:  654 

Mimmack  v.  United  States,  97  U.  S.  426, 

24:  1067 

McElrath  v.  United  States,  102  U.  S.  426, 

26:  189 

Cited  In  Blake  v.  United  States,  103  U.  S. 
237,  33  L.  ed.  466 — United  States  v.  Corson, 
114  U.  S.  622,  29  L.  ed.  255,  5  Sap.  Ct.  Rep. 
1,158 — Corson  v.  United  States,  17  Ct.  Cl. 
349— Miller  v.  United  States,  19  Ct  Cl.  351 
— ^Montgomery  v.  United  States,  19  Ct.  Cl. 
375 — Bennett  v.  United  States,  19  Ct.  Cl. 
383— Palen  v.  United  States,  19  Cl.  Ct  893— 
Vanderslice  v.  United  States,  19  Ct  Cl.  483 
— McBlair  v.  United  States,  19  Ct  Cl.  541 
— Murphy  v.  United  States,  38  Ct  Cl.  520. 

Mustering  out. 

See  also  supra,  29;   infra,  54,  55,  57, 
58. 

47.  Proceedings  initiated  against  an  offi- 
cer of  the  Army,  under  the  act  of  Congress 
of  July  15,  1870,  §  11,  could  be  abandoned 
and  the  officer  mustered  out,  tmder  §  12, 
without  an  adjudication  of  unfitness.  Street 
V.  United  States,  133  U.  S.  299,  10  Sup. 
Ct.  Rep.  309,  33:  631 

48.  The  power  of  the  President  to  muster 
out  supernumerary  officers  that  might  re- 
main after  January  1,  1879,  was  not  lim- 
ited to  those  who  were  such  at  the  close 
of  that  day,  but  could  be  exercised  as  to 
an  officer  placed  on  that  list  on  the  day  fol- 
lowing. Street  v.  United  States,  133  U.  S. 
299,  10  Sup.  Ct.  Rep.  309,  33:  631 

5.  Compensation  and  Allowance. 

1.  In  QeneraX, 

Compensation  to  Privates,  see  infra,  X. 
Jurisdiction  of  Court  of  Claims,  see  Claims, 

111. 
Regulation  of  Pay  of  Officers  as  Exclusive 

Function    of    Congress,    see    Executive 

Departments,  4. 


770 


ARMY  AND  NAVY,  VL  b,  1. 


Mandamus  to  Compel  Payment,  see  Man- 
damus, 148. 

Right  to  Set-Oflf  Claim  for  in  Action  by 
Government,  see  Set-Off  and  Counter- 
claim, 81-83. 

49.  The  pay  and  emoluments  of  officers 
are  provided  for  by  law,  and  must  be  de- 
termined by  the  court  when  they  are  doubt- 
ful. Wetmore  v.  United  States,  10  Pet. 
647,  9:  567 

50.  A  statute  providing  that  a  former 
statute  shall  not  be  so  construed  after  its 
passage  as  to  increase  the  emoluments  of 
commissioned  officers,  while  giving  legisla- 
tive sanction  to  the  Department's  construc- 
tion of  the  prior  statute,  virtually  prohibits 
its  future  application.  United  States  v. 
Gilmore,  8  Wall.  330.  19:  396 
Cited  In  Pulitier  v.   New  York,   48  App.  Dlv. 

10,   62  N.  Y.   Supp.   587. 

Army  officers. 

Graduated  and  Longevity  Pay,  see  in- 
fra, VI.  b,  2. 

Rations,  Fuel  and  Quarters  of,  see  in- 
fra, VI.  b,  5. 

Extra  Allowance  to,  see  infra,  VI.  b, 
3. 

Mileage  and  Traveling  Expenses  of,  see 
infra,  VT.  b,  4. 

Compensation  of  Disbursing  Officer,  see 
infra,  180,  181,  189a-190. 

Retrospective  Statute  as  to  Pay  for 
Officer's  Service,  see  Statutes,  570. 

51.  The  act  of  1834  does  not  repeal  the 
act  of  1818,  regulating  the  pay  and  emolu- 
ments of  brevet  officers,  but  it  does  repeal 
the  resolution  of  the  two  houses  of  Con- 
gress of  1832,  respecting  the  pay  and  the 
emoluments  of  the  marine  corps.  United 
States  V.  Freeman,  3  How.  556,       11:724 

52.  Constructive  allowances  of  pay  to 
officers  of  the  Army  are  not  entitled  to 
favor.  An  increase  of  pay  to  privates  does 
not  authorize  an  increase  to  officer's  serv- 
ants. United  States  v.  Gilmore,  8  Wall. 
330,  19: 396 

53.  An  officer  of  the  Army  suspended 
from  duty  is  not  entitled  to  emoluments  or 
allowances.  Swain  v.  United  States,  165 
U.  S.  553,  17  Sup.  a.  Rep.  448,       41 :  823 

53a.  An  officer  honorably  discharged  from 
volunteer  service,  who  resumed  his  duty  and 
rank  in  the  regular  Army,  is  not  entitled 
to  the  three  months'  pay  provided  by  the 
4th  section  of  the  act  of  March  3,  1865. 
United  States  v.  Merrill,  9  Wall.  614, 

19:  664 

54.  The  refusal  of  a  certificate  of  hon- 
orable discharge  to  a  volunteer  officer  as  of 
the  date  when  his  regiment  was  mustered 
out,  on  the  mistaken  ground  that  he  had 
already  legally  been  dishonorably  dis- 
charged, cannot  be  regarded  as  an  active 
retention  of  such  officer  in  the  service,  so 
as  to  entitle  him  to  pay  after  that  date,  in 
view  of  the  provision  of  the  act  of  March 
2,  1899  (80  Stat,  at  L.  977,  981,  chap.  352), 


§  15,  for  the  mustering  out  of  officers  and 
men  of  the  Volunteer  Army,  and  of  the 
requirement  of  the  act  of  January  12,  1899 
(30  Stat,  at  L.  784,  chap.  46),  that,  as  fur 
as  practicable,  the  discharge  of  officers  and 
men  should  take  effect  at  the  muster  out 
of  the  organization  to  which  they  belonged. 
United  States  v.  Brown,  206  U.  S.  240,  27 
Sup.  Ct.  Rep.  620,  51: 1046 

55.  Officers  of  the  regular  Army  or  Navy 
who  were  "engaged  in  the  military  service 
of  the  United  States  in  the  war  with 
Mexico,"  had  served  out  the  term  of  their 
engagement,  or  had  been  "honorably  dis- 
charged," within  the  meaning  of  the  act  of 
1848,  when  the  war  was  over,  or  when  they 
were  ordered  or  mustered  out  of  that  serv- 
ice. United  States  v.  North,  112  U.  S.  510, 
5  Sup.  a.  Rep.  285,  28:  808 

56.  An  officer  ordered,  at  his  request,  to 
proceed  to  his  home  and  there  "to  await 
orders,  reporting  thence  by  letter  to  the 
adjutant  general  and  to  headquarters,"  is 
not  absent  from  duty  with  leave.  United 
States  V.  Williamson,  23  Wall.  411,  23:  89 
Cited  in   United   States  v.   Uppitt,   100  U.  S. 

660,  25  L.  ed.  749. 

57.  The  prima  facie  right  to  full  pay 
under  the  joint  resolution  of  Congress  of 
July  26,  1866,  of  a  second  lieutenant  serv- 
ing as  such,  who  had  presented  himself  at 
the  proper  time  and  place  to  be  mustered 
in,  but  had  been  refused,  is  not  rebutted, 
nor  brought  within  §  20  of  the  act  of  1863, 
forbidding  the  appointment  of  officers  be- 
yond those  necessary  for  the  command  of 
the  reduced  number  where  a  regiment  is 
reduced  below  the  minimum  number  al- 
lowed by  law,  by  proof  that  the  officer  who 
refused  to  muster  him  in  alleged  that  he 
was  not  entitled  to  such  muster  because  the 
company  to  which  he  was  assigned  as  lieu- 
tenant was  below  the  minimum  in  num- 
bers. United  States  v.  Henry,  17  Wall. 
405,  21:673 

58.  An  officer  who  servea  aa  such  until 
his  regiment  is  mustered  out,  and  who  pre- 
sents himself  at  the  proper  time  and  place 
to  be  mustered  in,  and  is  refused,  makes 
out  a  prima  facie  case  for  full  pay,  under 
the  joint  resolution  of  Congress  of  July 
26,  1866,  providing  that  an  officer  shall  re- 
ceive such  pay  where  he  has  actually  en- 
tered on  duty  as  such,  but,  by  cause  be- 
yond his  control,  and  without  fault  or  neg- 
lect of  his  own,  is  not  mustered  within  a 
period  of  not  less  than  thirty  days.  United 
States  V.   Henry,   17   Wall.   406,       21:673 

59.  Under  the  act  of  June,  1834,  the 
President  of  the  United  States  could  re- 
quire any  military  officer  to  execute  the 
duties  of  Indian  agent  without  other  con* 
pensation  than  an  allowance  for  traveling 
expenses.  So  held  in  an  action  by  a  sur- 
geon for  commissions  on  money  disbursed 
as  agent  for  moving  and  subsisting  the 
Cherokee  Indians.  Minis  v.  United  States, 
15  Pet.  423.  10:  791 
Cited  In  Hall  v.  United  States,  91  U.  S.  564, 

28  L.  ed.  448. 
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KKwmk  offloerfu 

Keduction  of  Pay  of,  see  infra,  145. 

Rations,  Fuel  and  Quarters  of,  see  infra, 
142-144. 

Mileage  and  Traveling  Expenses  of, 
see  infra,  127-130. 

Extra  Allowance  to,  see  infra,  109,  Hi- 
ll?. 

Graduated  and  Longevity  Pay  of,  see 
infra,  90,  93-97.   102. 

Naval  Cadets,  see  supra,  V. 

Rights  and  Interest  in  Prize  Money,  see 
Prize  and  Capture,  216,  221-223. 

60.  [In  an  action  against  the  Common- 
wealth of  Pennsylvania  for  the  price  of  a 
uniform,  under  the  Pennsylvania  act  of 
1779,  and  for  half  pay  as  captain  in  the 
state  navy,  recovery  was  allowed.  Roach 
▼.  Commonwealth  (Pa.  Sup.  Ct.)  2  Dall.  206, 

1:  350] 

61.  In  U.  S.  Rev.  Stat.  §  1556,  the  phrases 
"after  date  of  appointment,"  and  "from  such 
date,"  touching  the  pay  of  a  passed  assist- 
ant surgeon,  do  not  refer  to  the  date  of  his 
original  appointment,  but  to  the  time  of  the 
notification  by  the  Secretary  of  the  Navy 
that  he  would  thereafter  be  regarded  as  a 
passed  assistant  surgeon.  tJnited  States  v. 
Moore,  95  U.  S.  760,  24:  588 

62.  A  passed  assistant  surgeon  in  the 
Navy,  with  the  rank  of  lieutenant,  is  en- 
titlcKd  to  the  pay  of  a  captain  in  the  Army, 
mounted,  in  view  of  the  respective  provi- 
sions of  U.  S.  Rev.  Stat.  §  1466,  U.  S.  Oomp. 
Stat.  1901,  p.  1029,  assimilating  in  rank 
lieutenants  in  the  Navy  with  captains  in  the 
Army,  of  the  Navy  personnel  act  of  March 
S,  1899  (30  Stat,  at  L.  10(^7,  chap.  413,  U. 
&  Comp.  Stat.  1901,  p.  1072),  §  13,  entitling 
eommiasioned  officers  of  the  line  of  the 
Navy  to  the  same  pay  and  allowance  as  of- 
ficers of  corresponding  rank  in  the  Army, 
and  of  the  act  of  June  7,  1900  (31  Stat,  at 
L.  697,  chap.  859,  U.  S.  Comp.  Stat.  1901, 
p.  990),  declaring  that  assistant  surgeons 
shall  rank  with  assistant  surgeons  in  the 
Army,  who  are  mounted,  since  Congress 
must  have  used  the  words  "assistant  sur- 
geons" as  descriptive  of  the  whole  class  of 
assistant  surgeons,  passed  as  well  as  those 
not  passed.  United  States  v.  Farenholt, 
206  U.  S.  226,  27  Sup.  Ct.  Rep.  629, 

51:  1036 

63.  Officers  may  earn  sea  pay,  under  U.  S. 
Rev.  Stat.  §  1556,  by  services  on  a  vessel  in 
active  service  in  bays,  inlets,  roadsteads,  or 
arms  of  the  sea,  under  the  general  restric- 
tions, etc.,  incident  to  service  on  the  high 
seas.  United  States  v.  Symonds,  120  U.  S. 
46,  7  Sup.  a.  Rep.  411,  30:  557 
Cited  in  United  States  v.  Strong,  126  IJ.  S.  657, 

81  L.  ed.  824,  8  Snp.  Ct.  Rep.  1021— Strong 
▼.  United  States,  23  Ct.  CI.  17 — ^McRitchie  v. 
United  SUtes,  23  Ct.  CI.  26 — Corwlne  v. 
trmted  States,  24  Ct.  CI.  Ill— Romero  v. 
United  States,  5  L.R.A.  70,  24  Ct.  CI.  338 
^AuUck  V.  United  States,  27  Ct.  CI.  112 
— ^Bamette  v.  United  States,  30  Ct.  CI.  206 
— Book  V.  United  States,  31  Ct.  CI.  273— 
Pierce  v.  United  States,  33  Ct.  CI.  300 — 
Wyckoff  V.  United  States,  84  Ct.  CI.  292— 


Ilannum  v.  United  States,  36  Ct.  CI.  103 — 
Collins  V.  United  States,  37  Ct.  CI.  224— 
Taussig  V.  United  States,  38  Ct.  CI.  108 — 
Ryan  ▼.  United  States,  38  Ct.  CI.  147. 

63a.  A  lieutenant  in  the  navy  is  entitled 
to  pay  for  sea  service  while  on  board  a  ves- 
sel of  the  United  States  anchored  at  and 
tied  to  a  wharf  in  New  York  harbor  on 
which  a  nautical  school  is  maintained  in 
which  he  acts  as  an  instructor,  when  the 
vessel  is  furnished  by  the  Secretary  of  the 
Navy  who  assigns  the  lieutenant  to  such 
duty  and  he  receives  no  orders  except  from 
the  commander  of  the  vessel,  although  the 
service  is  called  by  the  secretary  "employ- 
ment on  shore  duty"  and  the  lieutenant  re- 
ceives pay  also  as  instructor  from  the  state 
of  New  York.  United  States  v.  Bamette, 
165  U.  S.  174,  17  Sup.  Ct.  Rep.  286,  41 :  675 
Cited  in   Olavey  v.   United  Ctates,   182   U.   S. 

606,  45  L.  ed.  1252,  21  Sup.  Ct.  Rep.  891. 

64.  The  executive  officer  of  a  training 
ship  is  entitled  to  sea  pay  while  his  vessel 
is  anchored  in  a  bay,  subject  to  such  regu- 
lations as  would  be  enforced  at  sea.  United 
States  V.  Symonds,  120  U.  S.  46,  7  Sup.  Ct. 
Rep.  411,  30:  557 
United  States  v.  Bishop,  120  U.   S.   51,   7 

Sup.  Ct.  Rep.  413,  30:  558 

Distinguished  in  Corwlne  v.  United  States,  24 
Ct  CI.  111. 

Cited  in  Johnson  v.  Sayre,  158  U.  S.  116,  89 
L.  ed.  917,  15  Sup.  Ct.  Rep.  778 — United 
States  V.  Bamette,  165  U.  S.  178,  41  L.  ed. 
677,  17  Sup.  Ct.  Rep.  286 — Glavey  v.  United 
States,  182  U.  S.  605,  45  L.  ed.  1262,  21 
Sap.  Ct.  Rep.  891 — Bamette  v.  United 
States,  30  Ct.  CI.  206 — Wyckoff  v.  United 
States,  34  Ct.  Ci.  292 — Taussig  v.  United 
States,  38  Ct.  CI.  /109 — Ryan  v.  United 
States,  38  Ct.  CI.  147. 

65.  A  naval  officer  is  not  entitled  to  sea 
pay  while  occupied  in  traveling  on  duty 
partly  on  a  merchant  steamer  and  partly 
on  land,  and  in  reporting  to  the  Navy  De- 
partment, since  this  is  not  sea  service  with- 
in the  meaning  of  U.  S.  Rev.  Stat.  §  1571, 
U.  S.  Comp.  Stat.  1901,  p.  1079,  declaring 
that  "no  service  shall  be  regarded  as  sea 
service  except  such  as  shall  be  performed  at 
sea,  under  the^rders  of  a  department,  and 
in  vessels  employed  by  authority  of  law.''  . 
United  States  v.  Thomas,  195  U.  S.  418,  25 
Sup.  Ct.  Rep.  102,  49:  259 
Cited  in   United   States  v.   Crosley,    196  U.   S. 

332,  49  L.  ed.  499,  25  Sup.  Ct.  Rep.  261. 

66.  Shore  duty  performed  by  a  naval  of- 
ficer in  obedience  to  an  order  of  the  Navy 
Department  which  expressly  imposed  upon 
him  the  continued  discharge  of  his  sea  duty, 
and  qualified  the  shore  duty  as  merely  tem- 
porary and  ancillary  to  such  sea  duty,  will 
be  presumed  not  to  be  so  incompatible  with 
his  permanent  sea  assignment  as  to  cause 
the  latter  to  terminate  and  defeat  his  right 
to  sea  pay  while  engaged  on  such  shore 
duty.  United  States  v.  Engard,  196  U.  S. 
511,  25  Sup.  a.  Rep.  322,  49:  575 

67.  A  lieutenant  commander  in  the  Navy, 
performing  duty  as  an  executive  officer  on 
board  a  receiving  ship,  under  an  order  desig- 
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nating  his  employment  as  ''shore  duty/'  is 

entitled  to  pay  for  sea   services.     United 

States  y.  Strong,  125  U.  S.  656,  8  Sup.  Ct. 

Rep.    1021,  31:823 

died  in  Jolmson  y.  Sayre,  158  TJ.  8.  116,  80 

L.   ed.   917,   16   Sup.   Ct.   Rep.   773 — ^United 

States  y.  Barnette,  165  17.  S.  178,  41  L.  ed. 

677,    17    Sup.    Ct.    Bep.    286 — Corwine    y. 

United    States,    24    Ct.    CI.    Ill— Anlick    y. 

United    States,    27    Ct.    CI.    112— Lemly    ▼. 

United  States,  28  Ct.  CI.  475 — Barnette  y. 

United  States,  30  Ct.  CI.  206— Book  y.  United 

States,    31    Ct.    CI.    273— Pierce    v.    United 

States,   33   Ct   CI.   300 — Wyckoff   y.   United 

States,  34  Ct.  CI.  292 — McGowan  y.  United 

States,    36    Ct.    CI.    69 — Hannum    y.    United 

States,    36    Ct.    Q.    103 — Collins    y.    United 

States,    37    Ct.    CI.   226 — Taussig   y.    United 

States,  88  Ct.  CI.  109. 

68.  Mounted  pay  cannot  be  given  to  an 
aid  to  a  rear  admiral,  although  the  Navy 
personnel  act,  March  3,  1899  (30  Stat,  at  L. 
1004,  chap.  413,  U.  S.  Comp.  Stat.  1901,  p. 
1072),  §  13,  equalizes  his  compensation  with 
that  of  an  aid  to  a  major  general,  who  is 
entitled  to  motmted  pay  under  Army  regu- 
lations of  1895,  §  1301,  since  this  section  and 
the  two  immediately  following,  when  read 
in  the  light  of  U.  S.  Rev.  Stat.  §  1270,  U. 
S.  Comp.  Stat.  1901,  p.  221,  giving  to  Army 
officers  the  pay  of  cavalry  officers  of  the 
same  grade  when  assigned  to  duty  which 
requires  them  to  be  mounted,  indicate  a 
general  purpose  to  give  mounted  pay  to 
Army  officers  only  when  their  duties  are 
such  as  may  require  them  to  be  actually 
mounted,  or  are  such  as  may  at  any  time 
subject  them  to  the  necessity  of  rendering 
mounted  service,  which  obviously  could  not 
be  required  of  an  aid  to  a  rear  admiral. 
United  States  v.  Crosley,  196  U.  S.  327,  25 
Sup.  Ct.  Rep.  261,  49:  497 

69.  A  credit  or  service  for  the  purpose  of 
computing  future  pay  only,  and  not  for  the 
readjustment  of  past  compensation,  must 
be  deemed  intended  by  the  proviso  in  the 
Navy  personnel  act  of  March  3,  1899,  S  13 
(30  Stat,  at  L.  1007,  U.  S.  Comp.  Stat.  1901, 
p.  1072),  that  all  officers  who  have  been  or 
may  be  appointed  to  the  Navy  from  civil 
life  shall,  on  the  date  of  appointment,  be 
credited,  "for  computing  their  pay"  with 
live  years'  service,  in  view  of  the  declared 
purpose  for  whidi  such  credit  is  given,  and 
of  the  provision  in  the  first  clause  of  the 
statute,  which  makes  increased  pay  begin 
with  the  next  fiscal  year.  White  v.  United 
States,  191  U.  S.  545,  24  Sup.  Ct.  Rep.  171, 

48:295 
Cited  in  United  States  v.  Crosley,  196  U.  S.  832, 
49  L.  ed.  499,  26  Sup.  Ct.  Rep.  261. 

70.  The  allowances  of  increased  pay  to 
Army  officers  serving  in  certain  insular  pos- 
sessions of  the  Unit^  States  and  in  Alaska, 
and  to  such  officers  serving  beyond  the  limits 
of  the  United  States,  which  are  given  re- 
spectively by  the  Army  appropriation  bills 
of  May  26,  1900  (31  Stat,  at  L.  211,  chap. 
586),  and  March  2,  1901  (81  Stat,  at  L.  903, 
chap.  803,  U.  S.  Comp.  Stat.  1901,  p.  896), 
do  not  inure  to  naval  officers  discnarging 
their  ordinary  sea  duties,  by  reason  of  the 


Navy  personnal  act  of  March  3,  1899  (30 
Stat,  at  L.  1007,  chap.  413,  U.  S.  Compi 
Stat.  1901,  p.  1072),  equalizing  the  pay  of 
Army  and  Navy  officers,  since  to  hold  other- 
wise would  render  meaningless  the  proviso 
of  §  13  of  that  act,  that  naval  cheers  when 
"detailed  for  shore  duty  beyond  seas"  shall 
receive  the  same  pay  as  Army  officers  de- 
tailed for  the  same  duties.  United  States 
V.  Thomas,  195  U.  a  418,  25  Sup^  Ct.  Rep. 
102,  49: 259 

Officers  of  marine  c?orps. 

71.  The  fifth  section  of  the  aet  of  1834 
is  a  repeal  of  the  joint  resolution  of  the 
two  Houses  of  Congress  of  May  25,  1832, 
respecting  the  pay  and  emoluments  of  the 
marine  corps.  United  States  v.  Freeman, 
3  How.   556,  11:724 

72.  A  brevet  field  officer  of  the  marine 
corps  is  not  within  the  aet  of  1818  (3 
Story's  Laws,  1672)  regulating  brevet  pay 
and  rations,  by  reason  of  command  of  a 
separate  post  or  station, — ^if  the  force  under 
his  command  would  not  entitle  a  brevet 
field  officer  of  infantry  of  a  similar  grade 
to  brevet  pay  and  rations.  United  States 
V.  Freeman,  3  How.  556,  11:724 
Cited  In   Re   Bailey,   2   Sawy.   208,   Fed.  Caa 

No.  728. 

Retired  officers. 

See  also  supra,  5,  33;  infra,  98,  100. 

73.  Upon  being  transferred  to  the  retired 
pay  list  the  pay  of  a  naval  officer  is  raised 
to  that  of  an  officer  on  half  sea  pay.  United 
States  V.  Burchard,  125  U.  S.  176,  8  Sup. 
Ct.  Rep.  832,  31 :  662 
Cited  In  McAlplne  ▼.  United  States,  27  Ct  CI. 

493. 

74.  A  naval  officer  retired  on  furlough 
pay  is  entitled  to  one  half  of  that  to  which 
he  would  have  been  entitled  if  on  leave  of 
absence  on  the  active  list,  and  is  not  en- 
titled to  longevity  pay.  Brown  v.  United 
States,  118  U.  S.  568,  5  Sup.  Ct.  Rep.  648, 

28: 1079 

75.  The  act  of  Congress  of  August  3, 1861, 
§  23,  in  regard  to  placing  Navy  officers  on 
the  retired  list,  apj^lies  to  warrant  officers 
as  well  as  to  commissioned  officers.  Brown 
V.  United  States,  113  U.  S.  568,  5  Sup.  Ct 
Rep.  648,  28: 1079 

76.  The  aet  of  July  15,  1870,  §  5  (16 
SUt.  at  L.  321),  which  provides  for  half 
pay  to  officers  on  the  retired  list,  applies 
only  to  the  pay  of  officers  on  the  retired 
list,  and  not  to  the  compensation  of  offi- 
cers retired  on  furlough  {lay,  and  does  not 
abolish  the  furlough-pay  fist.  Brown  t. 
United  States,  113  U.  S.  568,  5  Sup.  Ct 
Rep.  648,  28: 1079 

77.  Under  the  act  of  1875,  retired  officeim 
of  the  Army  situated  as  therein  desenbed 
are  not  held,  if  they  accept  or  hold  diplo- 
matic or  consular  appointment,  to  have  re- 
signed their  places  m  the  Army;  bat  they 
are  not  entitled  to  pay  as  Army  officers 
when  they  are  absent  from  their  country 
in  the  discharge  of  oontinnoua  official  duties 
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iBconsistent  with  military  flervice.  Such 
officers,  when  in  the  diplomatic  or  consular 
service,  cannot  receive  double  compensar 
tion.  Badeau  v.  United  States,  130  U.  S. 
439,  9  Sup.  Ot.  Rep.  579,  32:  997 

78.  Army  officers  retired  from  active 
service  are  still  in  the  service,  and  entitled 
to  increased  pay  for  every  five  years*  serv- 
ice while  in  that  condition.  The  10  per 
cent  increase  which  the  law  allows  is  to  be 
computed  on  the  sum  primarily  fixed  as 
salary  per  annum,  with  the  increase  for 
each  five  years  previously  earned  added 
thereto.  United  States  v.  Tyler,  105  U.  S. 
244,  26:  985 
Dittinffuished  in  People  v.   Duane,   121   N.  Y. 

376,  24  N.  B.  845. 

died  In  United  States  v.  Morton,  112  U.  8. 
7,  28  L.  ed.  615,  5  Sup.  Ct.  Rep.  1 — Thorn- 
ley  V.  United  States,  113  U.  S.  315,  28  L. 
ed.  1001,  5  Sup.  Ct.  Rep.  491 — ^Unlted  States 
V.  Mills,  197  U.  S.  227,  49  L.  ed.  734,  25 
Sup.  Ct  Rep.  484 — Thomley  v.  United  States, 
18  Ct.  O.  116->Palen  v.  United  States,  19 
Ct.  a.  901— Rankle  v.  United  States,  19  Ct. 
O.  407 — VandersUce  v.  United  States,  19  Ct. 
CI.  483 — Franklin  v.  United  States,  29  Ct. 
CL  11— Irwin  v.  United  States,  38  Ct.  CI. 
102 — Lowe  V.  United  States,  38  Ct.  CI. 
179 — Geddes  v.  United  States,  38  Ct.  CI. 
451 — Murphy  v.  United  States,  38  Ct.  Cl. 
619 — ^Murphy  v.  United  States.  39  Ct.  Cl. 
183. 

79.  A  retired  naval  officer  cannot  recover 
the  difference  between  one  half  and  three 
quarters  of  sea  pay  from  date  of  his  trans- 
fer from  furlough  to  the  retired  list.  Potts 
V.  United  SUtes,  125  U.  S.  173,  8  Sup.  a. 
Bep.  830,  31 :  661 

80.  An  assistant  engineei  retired  on  fur- 
lough pay  is  entitled  to  one  half  the  leave 
of  absence  pay  of  an  officer  on  the  active 
list.  Potts  V.  United  States,  125  U.  S.  173, 
8  Sup.  Ct.  Rep.  830,  31 :  661 
Cited  in  United  States  v.  Bnrcbard,  125  U.  S. 

177,   31   L.  ed.  662,  8  Sup.  Ct  Rep.   832 — 
Franklin  7.  United  States,  29  Ct  Cl.  10. 

81.  An  officer  in  the  Navy  who  was  re- 
tired in  the  first  five  years  of  service  from 
a  rank  having  lon^^vity  pay,  but  who  was 
continued  on  active  d^ity  until  he  had 
passed  into  his  second  five  years  of  serv- 
ice, is  not  entitled,  under  the  act  of  Con- 
gress of  March  8,  1883,  to  a  greater  rate 
of  pay  after  active  service  ceased  than  75 
per  cent  of  the  pay  of  the  grade  or  rank 
which  he  held  at  the  time  of  retirement. 
Roget  V.  United  States,  148  U.  S.  167,  13 
Sup.  Ct.  Rep.  555,  37:  408 
Cited  in  United  States  v.  Alger,  151  U.  S.  364, 

38  L.  ed.  198,  14  Sup.  Ct  Rep.  346. 

82.  The  reappointment  of  a  naval  com- 
mander who  had  been  dismissed  or  sus- 
pended from  the  service,  under  the  act  of 
Congress  of  February  16,  1897,  suspending 
for  his  benefit  only  the  provisions  as  to  ap- 
pointments in  the  Navy,  and  authorizing 
the  President  to  appoint  him  "late  a  com- 
mander in  the  Navy,"  to  the  same  grade 
and  rank  as  of  a  certain  date,  and  to  place 
him  on  the  retired  !'3t  as  of  a  later  date, 
but  providing  "that  he  shall  receive  no  pay 


or  emoluments  except  from  the  date  of 
such  reappointment," — precludes  any  claim 
by  him  to  leave  or  waiting  orders  pay,  or 
pay  as  a  retired  officer  for  any  time  pre- 
ceding the  date  of  his  reappointment,  or 
the  substitution  for  the  actual  date  there- 
of of  the  date  to  which  the  appointment  re- 
lated. Quackenbush  v.  United  States,  177 
U.  S.  20,  28  Sup.  a.  Rep.  536,  44:  654 

83.  A  captain  in  the  United  States  Navy 
who  served  during  the  Civil  War  is  entitled 
to  three  fourths  of  the  sea  pay  of  rear  ad- 
mirals of  the  nine  lower  numbers  of  that 
grade,  where  he  has  been  retired  pursu- 
ant to  U.  S.  Rev.  Stat.  §  1444  (U.  S.  Comp. 
Stat.  1901,  p.  1020)  i  and  the  Navy  per- 
sonnel act  of  March  3,  1899  (30  Stat,  at  L. 
1007,  chap.  413,  §  11,  U.  S.  Comp.  Stat. 
1901,  p.  1025),  with  the  rank  and  three 
fourths  the  sea  pay  of  the  next  higher 
grade.  Gibson  v.  United  States,  194  U.  S. 
182,  24  Sup.  a.  Rep.  613,  48:  926 
Cited   in   Gibson  v.   United   States,   194   U.    S. 

193,  48  L.  ed.  931.  24  Sup.  Ct  Rep.  613— 
United  States  v.  Crosley,  196  U.  S.  332,  49 
L.  ed.  499,  25  Sup.  Ct.  Rep.  261. 

Officers  in  Ck>ntinentai  Army. 

84.  An  officer  in  the  Albemarle  Guards, 
a  regiment  raised  in  Virginia  in  1779,  on 
Continental  establishment,  is  not  entitled 
to  judgment  against  the  United  States  for 
his  pay  as  such  officer,  under  the  provisions  of 
act  of  Congress  July  5,  1832  (4  Stat,  at  L. 
563,  chap.  173).  Williams  v.  United  States, 
137  U.  S.  113,  11  Sup.  Ct.  Rep.  43,    34:  90 

85.  Acceptance  of  an  appointment  as  an 
officer  in  the  regiment  of  the  Albemarle 
Guards,  taken  up  on  Continental  establish- 
ment by  the  resolution  of  January  9,  1779, 
of  the  Continental  Congress,  took  the  officer 
out  of  his  former  position  in  the  line. 
Williams  v.  United  States,  137  U.  S.  113, 
11  Sup.  Ct.  Rep.  43,  34:  590 

86.  A  colonel  of  the  Albermarle  Guards, 
a  regiment  raised  in  1779  in  Virginia,  on 
Continental  establishment,  who  did  not  con- 
tinue in  the  service  of  the  Continental  Con- 
gress until  the  end  of  the  war,  is  not  en- 
titled to  five  years'  pay  under  the  resolu- 
tions of  Congress  of  October  21,  1780,  and 
March  22,  1783.  Williams  v.  United  States, 
137  U.  S.  113,  11  Sup.  Ot.  Rep.  43,      34:  590 

87.  The  resolution  of  Congress  of  October 
21,  1780,  reorganizing  and  reducing  the 
Army,  had  reference  only  to  officers  thrown 
out  by  the  reduction  of  the  Continental 
Army,  and  did  not  apply  to  officers  of  the 
Albemarle  Guards,  although  they  should  con- 
tinue in  the  service  to  the  end  of  the  war. 
Williams  v.  United  States,  137  U.  S.  113, 
11  Sup.  a.  Rep.  43,  34:  590 

88.  A  surgeon  in  the  Continental  Army, 
who  did  not  continue  in  service  until  the 
end  of  the  war,  is  not  entitled  to  five 
years'  pay,  under  the  resolutions  of  Con- 
gress of  October  21,  1780,  and  March  22, 
1783.  Williams  v.  United  States,  154  U.  S. 
648,  Appx.  and  14  Sup.  Ct.  Rep.  1188, 

25:  309 
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2.  Cfraduated  and  Longevity  Pay, 

Of  Cadet  Midshipman,  see  supra,  25. 

Of  Disbursing  Officer,  see  infra,   182,   184, 

185. 
Vested  Rights  in,  see  Constitutional  Law, 

947. 
Conclusiveness    of   Final   Determination   of 

Courts,  see  Courts,  239.     • 
See  also  supra,  69,  70,  74,  78,  81. 

89.  Where  an  officer  has  entered  the  serv- 
ice but  once,  that  is  taken  as  the  last  entry, 
within  the  statute  relating  to  graduated 
pay.  United  States  v.  MuUan,  123  U.  S. 
186,  8  Sup.  Ct.  Rep.  78,  31:  140 

90.  A  naval  officer's  resignation  of  one 
commission  the  day  before  receiving  another 
and  higher  one  will  not  destroy  the  con- 
tinuity of  service  for  the  purpose  of  compen- 
sation, or  make  a  new  entry  into  the  service. 
United  States  v.  Alger,  151  U.  S.  362,  14 
Sup.  Ct.  Rep.  346,  38:  192 
United  States  v.  Stahl,  151  U.  S.  366,  14 

Sup.  Ct.  Rep.  347,  38:  194 

Cited  In  United  States  ▼.  Stahl,  151  U.  S.  367, 
38  L.  ed.  195,  14.  Sup.  Ct.  Rep.  346 — 
United  States  v.  Alger,  152  U.  S.  396,  38 
L.  ed.  488,  14  Sup.  Ct.  Rep.  635 — United 
States  V.  Thornton,  160  U.  S.  658,  40  L. 
ed.  572,  16  Sup.  Ct.  Rep.  415— Hull  v. 
United  States,  38  Ct.  CI.  413. 

91*.  The  time  of  service  of  a  cadet  in  the 

Military  Academy  at  West  Point  is  to  be 

regarded  as  "actual  time  of  service  in  the 

Army,"  in  computing  his  increase  of  pay 

"for  each  term   of  five  years   of   service," 

provided  for  in  U.  S.  Rev.  Stat.  §  1262,  as 

the  corps  of  cadets  is  a  part  of  the  Army. 

United  States  v.  Morton,  112  U.  S.  1,  5  Sup» 

Ct.  Rep.   1,  28:  613 

Cited  In  Hartlgan  v.  United  States,  196  U.  S. 

174,  49  L.  ed.  436,  25  Sup.  Ct.  Rep.  204— 

LaTourettc  v.  United  States,  26  Ct.  CI.  800 

— Walton  V.  United  States,  31   Ct  CI.  202. 

92.  The  time  of  the  service  of  a  cadet  in 
the  Military  Academy  at  West  Point  is  to 
be  regarded  as  part  of  the  time  he  served 
in  the  Army,  within  the  meaning  of  the  act 
of  July  5,  1838,  and  should  be  counted  in 
computing  his  longevity  pay  under  that  act; 
and  he  is  entitled  to  receive  so  much  of  the 
amount  thereon  thus  computed  as  is  not 
barred  by  the  statute  of  limitations.  Unit- 
ed States  V.  Watson,  130  U.  S.  80,  9  Sup. 
Ct.  Rep.  430.  32:  852 
Cited  in  Walton   v.  United   States,   31   Ct.  Ci. 

202. 

93.  Under  the  act  of  June  16,  1862,  if  a 
Navy  officer  is  delayed  in  his  promotion  be- 
cause he  has  not  been  examined,  owing  to  ab- 
sence on  duty,  he  is  entitled,  when  pro- 
moted, to  the  increased  pay  of  the  new 
grade  from  the  time  when  his  examination 
should  have  taken  place.  Hunt  v.  United 
States,  116  U.  S.'394,  6  Sup.  a.  Rep.  406, 

29:  674 

94.  Under  the  act  of  1883  crediting  a  na- 
val officer  with  actual  time  of  service  in  the 
Army  or  Navy,  in  the  lowest  grade  having 
graduated  pay  held  by  him  since  last  enter- 


ing the   service,  such   grade   is   the  lowest 

having    graduated    pay    while    he    held  it 

United  States  v.  Rockwell,   120  U.  S.  60, 

7   Sup.  Ct.  Rep.  367,  30:561 

Cited  in   Barton  v.  United  States,   129  U.  & 

252,  32  L.  ed.   664.  9   Sap.  Ct.  Sep.  285— 

United   States  v.   Green,   138  U.   S.  296,  84 

L.   ed.   961,    11    Sup.   Ct.    Uep.    299— United 

States  V.   Alger,   151   U.    S.   364,   38  L.  ed. 

194,  14  Sup.  Ct.  Rep.  346 — Allen  v.  United 

States,    22    Ct.    CI.    303 — Green    v.    United 

States,    25    Ct.    Cl.    304 — Boyce    v.    United 

States,  36  Ct.  Cl.  337. 

95.  One  who  at  the  passage  of  the  act« 
of  Congress  of  March  3,  1883,  and  July  15, 
1870,  was  a  lieutenant  commander,  and  who 
had  served  as  officer  in  the  regular  Navy 
from  Sept.  21,  1860,  by  continuous  service 
in  various  positions,  is  entitled  to  the  grad- 
uated pay  given  by  the  latter  act.  United 
States  V.  Mullan,  123  U.  S.  186,  8  Sup.  Ct. 
Rep.  78,  31 :  140 
Cited  in  United  States  t.  Alger,  151  U.  8.  864. 

88  L.  ed.  194,  14  Sup.  Ct.  Bep.  346 — Barrett 
V.  United  States,  37  Ct.  Cl.  48. 

96.  The  acts  of  Congress  of  1882  and  1883 
do  not  require  or  authorize  a  restatement  of 
the  pay  accounts  of  an  officer  of  the  Navy 
who  served  in  the  regular  or  volunteer 
Army  or  Navy,  so  as  to  give  him  credit  in 
the  grade  held  by  him  prior  to  their  pas- 
sage, for  the  time  he  served  in  the  Army  or 
Navy  before  reaching  that  grade.  Congress 
intended  to  give  him  credit  only  in  the  grade 
held  by  him  after  those  acts  took  effect, 
for  all  prior  services,  whether  aa  an  enlisted 
man  or  officer,  counting  such  services,  how- 
ever, separated  by  distinct  periods  of  time, 
as  if  they  had  been  continuous  and  in  the 
regular  Navy  in  the  lowest  grade  having 
graduated  pay  held  by  him  since  last  enter- 
ing the  service.  United  States  v.  Foster, 
128  U.  S.  435,  9  Sup.  a.  Rep.  116,  32:  486 
Cited  in  United  States  v.  Alger,  161  U.  S.  364, 

38  L.  ed.  194,  14  Sup.  Ct.  Bep.  846— Roget 
V.  United  States,  24  Ct.  Cl.  160. 

97.  Under  the  act  of  March  3,  1883,  an 
officer  of  the  Navy,  who  was  lieutenant  for 
several  days  succeeding  June  80,  1870,  when 
the  act  of  July  15,  1870,  took  effect,  and 
was  promoted  to  be  lieutenant  commander 
July  3,  1870,  and  to  be  commander  March 
6,  1887,  is  entitled  to  longevity  pay  as  lien- 
tenant,  and  not  as  lieutenant  commander, 
the  lowest  grade  held  by  him  having  grad- 
uated pay  l^ing  that  of  lieutenant.  United 
States  V.  Green,  138  U.  S.  293,  11  Sup.  Ct. 
Rep.  299,  34:  960 
Cited   in    United   States   v.    Alger,    151   U.   8. 

864,  38  L.  ed.  194,  14  Sap.  Ct.  Bep.  346. 

98.  Longevity  pay  is  given  only  to  of- 
ficers on  the  active  Ust  of  the  Navy,  and  not 
to  retired  officers.  Thomley  v.  United 
States,  113  U.  S.  310,  5  Sup.  Ct.  Rep.  491, 

28:999 

Cited  In  Brown  v.  United  SUtes,  118  U.  S.  574, 

28  L.  ed.  1081,  5  Sup.  Ct.  Bep.  648— United 

States  V.   Alger.   151    U.   8.   364,   88  L.  ed. 

198,  14  Sup.  Ct.  Bep.  346. 

99.  The  act  of  1883  providing  for  a  credit 
for  time  of  service  in  the  Army  or  Navy, 
in  calculating  longevity  pay,  includes  serv- 
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fee  in  the  marine  corps.     United  States  v. 
Dunn,  120  U.  S.  249,  7  Sup.  Ct.  Rep.  507, 

30:  667 
Cited  In   Byrnes  y.   United  States,   26  Ct.   CI. 

806 — Campagna    ▼.    United    States,    26    Ct. 

CI.  318 — Davis  y.  United  States,  28  Ct.  Q. 

24 — Walton    ▼.    United    SUtes,    31    Ct.    CI. 

200. 

100.  A  colonel  on  the  retired  list  of  the 
Army  is  not  entitled  to  longevity  increased 
pay,  under  U.  S.  Rev.  Stat.  §  1262,  U.  S. 
Comp.  Stat.  1901,  p.  896.  Marshall  v. 
United  States,  124  U.  S.  391,  8  Sup.  a. 
Rep.  520,  31:475 

101.  Chaplains,  actually  serving  as  such 
at  a  military  post  of  the  United  States, 
hold  the  office  and  rank  of  chaplain  in  the 
Army,  and  consequently  are  in  the  military 
service,  within  the  meaning  of  the  longevity 
pay  act.  United  States  v.  La  Tourrette, 
161  U.  S.  572,  14  Sup.  a.  Rep.  426, 

38:274 

102-103.  The  pay  of  the  rear  admirals 
embraced  in  the  nine  lower  numbers  of  that 
grade,  which  by  act  of  March  3,  1899,  §  7 
(30  Stat,  at  L.  1004,  chap.  413,  U.  S.  Comp. 
Stat.  1901,  p.  982),  was  fixed  at  the  same 
amount  as  that  allowed  brigadier  generals 
in  the  Army,  is  subject  to  the  long-estab- 
lished rule  in  respect  to  naval  service,  of 
a  difference  between  the  pay  of  naval  offi- 
cers on  shore  duty  and  those  at  sea,  which 
rule  is  expressly  recognized  and  continued 
in  §  13  of  that  act.  Rodgers  v.  United 
States,  185  U.  S.  83,  22  Sup.  a.  Rep.  582, 

46:816 

104.  The  rear  admirak  e^ibraced  in  the 
nine  lower  numbers  of  that  g^rade,  who  were 
advanced  to  that  rank  by  act  of  March  3, 
1899,  §  7  (30  Stat,  at  L.  1004,  chap.  413, 
U.  S.  Comp.  Stat.  1901,  p.  982),  which  in 
efTect  abolished  the  rank  of  commodore  and 
lifted  those  in  that  rank  to  that  of  rear 
admiral,  with  a  special  provision  that  each 
of  such  nine  officers  should  have  their  pay 
increased  to  that  allowed  brigadier  gener- 
als in  the  Army,  are  not  entitled,  to  the 
pay  and  allowances  of  major  generals  in 
the  Army  by  the  provision  of  §  13,  that 
after  June  30,  1899,  commissioned  officers 
of  the  line  of  the  Navy  shall  receive  the 
same  pay  and  allowances  as  officers  of  cor- 
responding rank  in  the  Army,  as  this  gen- 
eral rule  for  salaries  of  naval  officers  can- 
not be  understood  as  repealing  the  special 
provision  in  §  7  for  the  pay  of  the  nine 
lower  numbers  of  the  grade  of  rear  ad- 
miral thereby  created.  Rodgers  v.  United 
States,  185  U.  S.  83,  22  Sup.  Ct.  Rep.  582, 

46:816 
ated  In  Gibson  v.  United  States,  194  U.  S. 
189,  48  L.  ed.  929.  24  Sap.  Ct.  Rep.  613~ 
United  States  y.  Crosley,  196  U.  S.  332,  49 
L.  ed.  499,  25  Sup.  Ct.  Rep.  261 — Lowe  v. 
United  States,  38  Ct.  CI.  178 — Terry'  v. 
United  States,  39  Ct.  CI.  356. 

105.  The  "pay  proper"  on  which  the  per- 
centage of  increased  pay  to  an  Army  officer 
serving  in  the  Philippine  Islands  is  to  be 
computed,  under  acts  of  May  26,  1900  (31 
Stat,  at  L.  211,  chap.  586),  and  March  2,* 


1901  (31  Stat,  at  L.  903,  chap.  803,  U.  ?. 
Comp.  Stat.  1901,  p.  896),  includes  the 
longevity  pay  to  which  he  is  entitled,  under 
U.  S.  Rev.  Stat.  §  1262  (U.  S.  Comp.  Stat. 
1901,  p.  896),  as  well  as  the  minimum  pay 
prescribed  by  §  1261  (U.  S.  Comp.  Stat. 
1901,  p.  893)  for  his  grade.  United  States 
V.  Mills,  197  U.  S.  223,  25  Sup.  a.  Rep. 
434,  49: 732 

3»  Extra  Allowance, 

Of  Disbursing  Officer,  see  infra,  180,  184, 
187-190. 

Custom  Authorizing,  see  Custom  and  Usage, 
45. 

Right  to  Set  Off  Claim  for,  in  Action  by 
Government,  see  Set-Off  and  Counter- 
claim, 83. 

Construction  of  Proviso  of  Statute  as  to, 
see  Statutes,  524. 

106.  Charges  for  extra-official  services 
are  against  law  when  the  duties  performed 
necessarily  belong  to  the  officer;  and  if  any 
services  are  performed  beyond,  evidence 
should  be  given  of  the  officer's  personal,  as 
well  as  official,  agency.  Gratiot  v.  United 
States,  15  Pet.  336,  10:  759 

107.  A  promotion  by  brevet,  of  itself, 
gives  no  right  to  additional  pay  and  com- 
mand. Gratiot  v.  United  States,  4  How. 
80  11: 884 
Cited  in  Hunt  v.  United  States,  6  Ct.  CI.  19. 

108.  Extra  compensation  cannot  be  al- 
lowed to  a  chief  engineer  for  the  perform- 
ance of  the  ordinary  special  duties  per- 
taining to  the  office.  Gratiot  v.  United 
States,  4  How.  80,  11:884 
Cited  in   United  States  v.  Buchanan,   8   How. 

102,  12  L.  ed.  1006. 

109.  That  a  clerk  in  the  Navy  Depart- 
ment did  work  outside  his  ordinary  duties 
during  office  hours  is  no  objection  to  his 
obtaining  compensation  therefor.  United 
States  V.  Macdaniel,  7  Pet.  1,  8:  587 

110.  The  order  of  the  War  Department 
of  1835,  "that  all  extra  compensation  of 
every  kind  for  which  provisions  had  not 
been  made  by  law  should  be  disallowed," 
took  away  all  right  to  the  extra  allowance 
claimed  under  prior  Army  regulations. 
United  States  v.  Eliason,  16  Pet.  291, 

10:968 

111-12.  Where  the  Secretary  of  the  Navy 
has  sent  a  sum  of  money  to  a  Navy  offi- 
cer on  special  duty  in  a  foreign  country,  to 
pay  the  expenses  attending  injuries  received 
by  him,  such  sum  cannot  be  charged  against 
the  officer  by  the  officers  of  the  Treasury. 
The  propriety  of  detaching  such  officer  on 
special  duty,  and  of  furnishing  him  with 
such  moneys  for  medical  attendance  and 
expenses,  is  within  the  jurisdiction  and 
discretion  of  the  head  of  the  Navy  Depart- 
ment, and  cannot  be  revised  by  the  Treas- 
ury Department.  United  States  v.  Jones, 
18   How.   92,  15:  274 

Distinguished  in  Pierce  v.  United  States,  1  Ct. 

CI.   286. 

died  in  United  States  v.  Johnston,  124  U.  S. 


776 


ARMY  AND  NAVY,  VI.  b,  8. 


252.  31  L.  ed.  395,  8  Sap.  Ct.  Rep.  446 — 
Lovett  V.  United  States,  9  Ct.  CI.  494 — 
Real  Estate  Say.  Bank  v.  United  Staites,  16 
Ct.  CI.  843 — Barnett  v.  United  States,  16  Ct. 
Cl.  521 — Hartson  y.  United  States,  21  Ct. 
CI.  455 — Douglass  y.  United  States,  21  Ct. 
Cl.  465--Re  Billings,  23  Ct  Cl.  179— 
Lochren  y.  United  States,  6  App.  D.  C.  509 
— Park  y.  Gandler,  113  Ga.  679,  89  S.  B. 
89. 

113.  Officers  of  the  Navy  and  of  the  regu- 
lar Army,  who  were  employed  in  the  prose- 
cution of  the  war  with  Mexico,  are  entitled 
to  the  three  months'  extra  pay  provided 
for  by  the  acts  of  1848  and  1879.  United 
States  V.  North,  112  U.  S.  510,  5  Sup.  a. 
Rep.  285,  28:808 

114.  The  rate  of  pay  to  which  an  officer 
of  the  Navy  is  entitled  under  the  act  of 
1848  makin^^  him  entitled  to  three  months' 
extra  pay,  is  that  which  he  was  receiving 
at  the  end  of  his  engagement,  or  when  he 
was  honorably  discharged.  United  States 
V.  North,  112  U.  S.  610,  5  Sup.  Ct.  Rep. 
285,  28: 808 
Cited  In  Hotchkln  v.  United  States,  24  Ct.  O. 

22. 

115.  A  lieutenant  in  the  Navy  is  entitled 
to  pay  for  sea  service  while  on  board  a  ves- 
sel of  the  United  States  anchored  at  and 
tied  to  a  wharf  in  New  York  harbor,  on 
which  a  nautical  school  is  maintained,  in 
which  he  acts  as  an  instructor,  when  the 
vessel  is  furnished  by  the  Secretary  of  the 
Navy,  who  assigns  the  lieutenant  to  such 
duty,  and  he  receives  no  orders  except  from 
the  commander  of  the  vessel,  although  the 
service  is  called  by  the  Secretary,  "employ- 
ment on  shore  duty,"  and  the  lieutenant 
receives  pay,  also,  as  instructor,  from  the 
state  of  New  York.  United  States  v.  Bar- 
nette,  165  U.  S.  174,  17  Sup.  Ct.  Rep.  286, 

41 :  675 
Cited  In  Pierce  v.  United  States,  33  Ct.  Cl.  301 
— Wyckoff  V.  United  States,  34  Ct.  Cl.  292 
— Hannum  v.  United  States,  36  Ct.  Cl.  103 — 
Taussig  y.  United  States,  38  Ct.  Cl.  109 — 
Thomas  v.  United  States,  38  Ct.  Cl.  122 
— Ryan  v.  United  States,  38  Ct.  Cl.  147. 

116.  An  aid  to  a  rear  admiral  is  entitled, 
in  addition  to  the  regular  pay  of  his  rank, 
to  the  same  compensation  for  the  additional 
service  as  is  allowed  an  aid  to  a  major 
general,  in  view  of  the  provision  of  the 
Navy  personnel  act  March  3,  1899  (30  Stat, 
at  L.  1004,  chap.  413,  U.  S.  Comp.  Stat. 
1901,  p.  1072),  §  13,  that  officers  of  the 
Navy  shall  receive  the  same  pay  and  al- 
lowances, except  for  forage,  as  are,  or  may 
be,  provided  by  law  for  officers  of  the  Army 
of  corresponding  rank.  United  States  v. 
Crosley,  196  U.  S.  327,  25  Sup.  Ct.  Rep. 
261,  49: 497 

117.  The  two  months'  extra  pay  provided 
for  by  the  act  of  March  3,  1899  (30  Stat, 
at  L.  1214,  chap.  427),  in  favor  of  "officers 
and  enlisted  men  comprising  the  temporary 
force  of  the  Navy  during  the  war  with 
Spain  who  served  creditably  beyond  the 
limits  of  the  United  States,  and  who  have 
been  or  may  hereafter  be  discharged," 
should  be  computed,   when   awarded  to   a 


naval  officer  appointed  under  the  act  of 
May  4,  1898  (80  Stat,  at  L.  369,  chap. 
234,  U.  S.  Comp.  Stat.  1901,  p.  1056),  to 
serve  omly  during  the  continuance  of  the 
exigency  under  which  his  services  were  re- 
quired in  the  existing  war,  oo  the  basis 
of  the  pay  he  was  receiving  when  he  waa 
detached  from  duty,  after  the  treaty  of 
peace  was  signed,  and  was  ordered  home 
preliminary  to  his  discharge.  United  States 
V.  Uite,  204  U.  S.  343,  27  Sup.  Ct.  Rep. 
386,  51 :  514 

118.  The  regulation  of  the  War  Depart- 
ment, adopted  in  pursuance  of  the  provi- 
sions of  the  act  of  1835,  disallowing  all 
extra  compensation  of  every  kind  for 
which  provision  had  not  been  made  by  law, 
did  not  apply  simply  to  compensation  pro- 
vided for  during  the  session  of  Congress  at 
which  the  act  was  passed,  but  to  all  prior 
Army  regulations  giving  extra  allowances. 
United   States    v.   Eliason,    16   Pet.    291. 

10:  968 

119.  Additional  compensation  by  way  of 
usage  cannot  be  allowed  to  an  officer  with 
certain  duties,  absolute  and  contingent, 
well  ascertained,  with  a  fixed  and  equally 
well-ascertained  compensation  for  any  and 
every  service  which  he  can  be  called  upon 
to  render.  Gratiot  v.  United  States,  4  How. 
80  11 :  884 
Cited  in  United  States  v.  King,  147  U.  8.'  679, 

37  L.  ed.  329,  13  Sup.  Ct  Rep.  439 — 
Smythe  v.  United  States,  188  U.  S.  173.  4T 
L.  ed.  481,  23  Sap.  Ct.  Rep.  270 — United 
States  V.  Smith,  1  Woodb.  ft  M.  104,  Ped. 
Cas.  No.  16346. 

120.  Extra  compensation  cannot  be  al- 
lowed for  services,  under  the  act  of  July 
14,  1832,  to  provide  for  taking  certain  ob- 
servations p.eparatory  to  the  adjustment 
of  the  northern  boundary  line  of  Ohio,  in 
the  absence  of  proof  of  extra-official  duties. 
Gratiot  v.  United  States,  4  How.   80, 

11:884 

121.  Special  orders  purporting  to  appoint 
and  to  confirm  the  appointment  to  the  com- 
mand of  a  cavalry  troop,  in  the  absence  of 
its  captain,  of  the  senior  subaltern  present, 
on  whom  such  command  would  regularly 
devolve,  ''unless  otherwise  specially  di- 
rected," under  the  Army  Regulations  of 
1895,  §  258,  can  give  such  officer  no  right 
to  the  increased  pay  provided  for  by  the 
act  of  April  26,  1898  (30  Stat,  at  L.  365, 
chap.  191,  U.  S.  Comp.  Stat.  1901,  p.  895), 
§  7,  when  an  officer  is  exercising,  ^'under 
assignment  in  orders  issued  by  competent 
authority,"  a  command  above  that  pertain- 
ing to  his  grade.  United  States  ▼.  Mitchell. 
205  U.  S.  161,  27  Sup.  a.  Rep.  468.     51:  752 

122.  A  volunteer  officer  who  has  been 
given  the  two  months'  extra  pay  for  serv- 
ice outside  the  United  States  allowed  by 
the  act  of  January  12,  1899  (30  Stat,  at 
L.  784,  chap.  46),  on  muster  out  and  dis- 
charge, is  not  entitled  to  the  one  months 
extra  pay  authorized  by  that  act  for  aerr* 
ice  within  the  United  States.    United  StatM 
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T.  Brown,  206  U.  S.  240,  27  Sup.  Ct  Rep. 
620,  61:1046 

4.  For  Traveling;  Mileage* 

Paymaater's  Clerk,  see  infra,  183. 
Right  of   Private  to,  see  infra,  206. 
See  also  supra,  -59. 

123.  An  officer  traveling  home  to  await 
orders,  in  pursuance  of  an  order  given  un- 
der act  of  March  3,  1869,  from  a  post  at 
which  he  was  doing  military  duty,  is  en- 
titled to  10  cents  mileage,  under  §  1110  of 
the  Army  Regulations  of  1866.  Section  1117 
of  that  act,  providing  that  officers  permitted 
to  exchange  stations  must  bear  their  own  ex- 
penses, has  no  application  to  such  case. 
Mileage  &  Commutation  Cases  (United 
States  V.  Phisterer)  94  U.  S.  219,  24:  116 
DUt4ng:ui$hed  In  United  States  v.  Lippitt,  100 

U.  8.  670,  26  L.  ed.  749. 

cued  In  Swain  v.  United  States,  165  U.  8.  566, 
41  L.  ed.  827,  17  Sup.  Ct.  Rep.  448— Llppitt 
V.  United  States,  14  Ct.  CI.  155. 

124.  A  military  ''station"  within  the 
meaning  of  §  1117  of  the  Army  regulations 
for  1866,  requiring  officers  permitted  to  ex- 
change stations  to  bear  their  own  expenses, 
is  synonymous  with  military  "posts."  In 
each  case  it  means  a  place  where  military 
duty  is  performed  or  military  protection 
afforded,  where  troops  are  assembled,  where 
military  stores,  animate  or  inanimate,  are 
kept  or  distributed,  where  something,  in 
short,  more  or  less  closely  connected  with 
arms  or  war,  is  kept  or  is  to  be  done.  It 
does  not  include*  an  ordinary  resid'^nce,  sim- 
ply because  one  of  the  persons  who  lives 
m  it  is  an  officer  of  the  Army,  there  await- 
ing orders.  Mileage  &  Commutation  Cases 
(United  SUtes  v.  Phisterer)  94  U.  S.  219, 

24: 116 

125.  Under  the  act  of  June  30,  1876,  re- 
pealing that  part  of  the  act  of  June  16, 
1876,  which  allowed  only  actual  traveling 
expenses,  and  allowing  mileage  instead,  at 
the  rate  of  8  cents  per  mile,  a  commodore 
in  the  United  States  Navy  may  recover 
mileage  at  that  rate  for  travel  under  or- 
ders, whether  by  sea  or  on  land.  United 
States  V.  Temple,  105  U.  S.  97,  26:967 
Cited  in  United  States  v.  Graham,  110  U.  S. 

219,  28  L.  ed.  126,  8  Sup.  Ct.  Rep.  582— 
United  States  v.  HIII,  120  U.  S.  180,  30  h. 
ed.  631,  7  Sup.  Ct.  Rep.  510 — Barker  v. 
United  States,  19  Ct.  CI.  291— United  SUtes 
V.  Hill,  26  Fed.  879. 

126.  The  settled  practice  of  the  War  De- 

Girtment  tu  deny  an  officer  discharged  at 
B  own  request  the  travel  pay  and  commu- 
tation of  subsistence  from  the  place  of  dis- 
charee  to  the  place  of  enrollment,  allowable 
by  U.  8.  Rev.  Stat.  §  1289  (U.  S.  Comp. 
Stat.  1901,  p.  915),  as  amended  by  the  act 
of  February  27,  1877,  chap.  69  (19  Stat,  at 
L.  243,  244),  "when  an  officer  is  discharged 
from  the  service  except  by  way  of  punish- 
ment for  an  offense,"  is  not  so  clearly  er- 
roneous as  to  justify  the  courts  in  constru- 
ing such  provision  as  including  a  discharge 


on   resignation.     United   States   y.   Sweet, 
189  U.  S.  471,  23  Sup.  a.  Rep.  638,    47:  907 

127.  An  officer  of  the  Navy  who,  while  en- 
gaged in  public  business,  traveled  under  or- 
ders by  land  or  sea,  the  travel  by  sea  not  be- 
ing in  a  public  vessel  of  the  United  States, 
is  entitled,  under  the  act  of  March  3,  1835, 
chap.  27  (4  Stat,  at  L.  757),  to  10  cents 
per  mile.  United  States  v.  Graham,  110  U. 
S.  219,  8  Sup.  Ct.  Rep.  582,  28:  126 
Cited  In  United  States  v.  Lynch,  137  U.  S.  284^ 

34  L.  ed.  702,  11  Snp.  Ct.  Rep.  114 — Mouat 
V.  United  States,  22  Ct.  Cl.  300— Lisle  v. 
United  States,  28  Ct.  Cl.  272. 

128.  The  act  of  Congress  of  June  30,  1876, 
having  repealed  the  act  of  June  16,  1874, 
so  far  as  it  applied  to  the  traveling  expen- 
ses of  officers  of  the  Navy,  became  operative 
upon  the  date  of  its  approval,  and  there- 
after such  traveling  expenses  were  regulated 
and^  defined  by  its  provisions.  United 
States  V.  McDonald,  128  U.  S.  471,  9  Sup. 
a.  Rep.  117,  32:  506 

129.  Where  a  part  of  a  journey  of  a 
boatswain  in  the  Navy  was  performed  prior 
to  the  passage  of  the  act  of  June  30,  1876, 
and  part  of  such  journey  was  performed 
after  the  passage  of  such  act,  for  the  latter 
part  of  such  journey  such  officer  is  entitled 
to  receive  the  mileage  provided  by  such  act. 
United  States  v.  McDonald,  128  U.  S.  471, 
9  Sup.  Ct.  Rep.  117,  32:  506 

130.  A  naval  officer  traveling  under  or- 
ders from  San  Francisco  to  New  York,  by 
way  of  the  Isthmus  of  Panama,  is  to  be 
considered  as  traveling,  under  orders  in  the 
United  States,  in  which  he  is  entitled  to 
mileage  and  not  as  traveling  abroad. 
United  States  v.  Hutchins,  151  U.  S.  542, 
14  Sup.  Ct.  Rep.  421,  38:  264 
Cited  In  Chance  v.  United  States,  88  Ct.  Cl. 

79. 

5.  Batians,    Fuel    and    Qttartera,    and 
Commutation  Therefor. 

Right  of  Private  to,  see  infra,  205,  207. 
Power  of  Secretary  of  War  to  Grant  Extra 

Rations,    see    Executive    Departments, 

35. 
Contract  for  Supplies  Generally,  see  United 

States,  VL 
See  also  supra,  34,  126. 

131.  The  Secretary  of  War  may,  with  the 
approbation  of  the  President,  issue  orders  as 
to  extra  rations  to  Army  officers,  under 
the  statutes  providing  for  the  allowance  of 
such  additional  rations  to  the  commanding 
officers  of  each  separate  post  as  the  Presi- 
dent may  direct.  Parker  v.  United  States, 
1  Pet.  293,  7:  150 

132.  1^0  officer  is  entitled,  under  the  act 
of  1802,  providing  for  the  allowance  of  such 
additional  rations  to  the  commanding  of- 
ficers of  each  separate  post  as  the  President 
may  direct,  to  additional  rations  unless  he 
be  a  commander  at  a  separate  post,  and 
then  the  claim  must  be  sanctioned  by  the 
Executive.  Parker  v.  United  States,  1  Pet. 
293,  7:  150 
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133.  The  President  of  the  United  States 
may,  under  the  act  of  March  IS,  1802, 
allow  or  refuse  an  additional  number 
of  rations  to  officers  commanding  at  sepa- 
rate posts, — ^the  law  not  being  imperative. 
Parker  v.  United  States,  1  Pet.  293,    7:  150 

134.  In  the  discharge  of  his  ordinary  du- 
ties, the  adjutant  and  inspector  general  has 
no  distinct  command,  and  is  not  entitled  to 
double  rations,  under  the  act  of  1802,  pro- 
viding for  the  allowance  of  such  additional 
rations  to  the  commanding  officers  of  each 
separate  post  as  the  President  may  direct, 
and  orders  issued  under  such  act.  Parker 
V.  United  States,  1  Pet.  293,  7:  150 
Cited  In  Truitt  v.  United  States,  88  Ct.  CI.  406 

— United  States  v.  Freeman,  1  Woodb.  &  M. 
50,  Fed.  Cas.  No.  15,163. 

135.  No  allowance  of  additional  rations 
under  the  act  of  1802,  providing  for  ^heir 
allowance  to  the  commanding  officers  of  each 
separate  post,  can  be  made  to  more  than 
one  officer  at  the  same  station.  Parker  v. 
United  SUtes,  1  Pet.  293,  7:  150 

136.  Double  rations  form  no  part  of  the 
regular  and  legal  emoluments  of  a  briga- 
dier general  under  the  act  of  1802,  provid- 
ing for  the  allowance  of  such  additional  ra- 
tions to  the  commanding  officers  of  each 
separate  post  as  the  President  may  direct, 
and  orders  issued  thereunder.  Parker  v. 
United  States,  1  Pet.  293,  7:  150 

137.  General  orders  of  the  War  Depart- 
ment, directing  double  rations  to  be  allowed 
to  officers  commanding  military  depart- 
ments, relate  to  geographical  divisions  de- 
nominated "departments,"  and  not  to  the 
law  of  1813,  "for  the  better  organization 
of  the  general  staff  of  the  Army."  Parker 
V.  United  States,  1  Pet.  293,  7:  150 

138.  By  force  of  the  army  regulation  No. 
1125,  authorizing  the  issue  of  double  rations 
to  officers  commanding  departments,  posts, 
and  arsenals,  a  brevet  field  officer  of  ma- 
rines is  entitled  to  double  rations.  But  the 
fact  must  be  shown  that  he  had  such  com- 
mand of  a  post  or  arsenal  at  which  double 
rations  had  been  allowed  according  to  the 
Army  regulations.  United  States  v.  Free- 
man. 3  How.  556,  11:724 
Cited  in   Kortz  v.  Moffltt,   115   U.   S.   503,  20 

L.  ed.  462,  6  Sup.  Ct.  Rep.  148 — Re  Smith, 
28  Ct.  CI.  459 — United  States  v.  Freeman, 
1  Woodb.  &  M.  40,  Fed.  Cas.  No.  15,163. 

139.  An  officer  ordered  home  is  not,  when 
at  home  awaiting  orders,  entitled  to  com- 
mutation for  quarters  and  fuel.  His  home 
is  not  a  station  within  §  1080  of  the  Army 
regulations.  Mileage  &,  Commutation  Gases 
{United  States  v.  Phisterer)   94  U.  S.  219, 

24:  116 

140.  Pursuant  to  orders,  the  colonel  of  a 
regiment  reported,  July  25,  1863,  to  the 
headquarters  of  a  department,  there  to 
"await  further  orders."  While  awaiting 
them  he  was  not  furnished  fuel  or  quarters. 
Held,  that  he  is  entitled  to  recover  their 
commuted  value.  United  States  v.  Lippitt, 
100  U.  S.  663,  25:  747 


141.  No  objection  can  be  raised  for  failure 
to  make  formal  demand  for  quarters  and 
fuel,  when  it  does  not  appear  that  they  could 
have  been  furnished,  but  it  does  appear  that 
officers  at  that  place  generally  received  com- 
mutation, especially  when  such  objection 
was  not  made  in  the  War  Department  dur- 
ing thirteen  years  in  which  the  claim  was 
there  pending.  United  States  v.  lippitt,  100 
U.  S.  663,  25:  747 

142.  A  mate  on  a  receiving  ship  is  one 
of  the  petty  officers  inferentially  allowed  a 
ration  by  U.  S.  Rev.  SUt.  §  1579*,  U.  S. 
Comp.  Stat.  1901,  p.  1083.  United  SUtes  ▼. 
Fuller,  160  U.  S.  593,  16  Sup.  Ct.  Rep.  386, 

40:549 
Cited  in  Baxter  v.   United  States,  82  Ct  CI. 
77— Crelghton  v.   United   States,   37  Ct  a. 
829. 

143.  The  order  of  the  Navy  Department 
of  May  12,  *1866,  allowing  to  officers  on 
shore  a  commutation  for  rent  of  quartern 
or  furniture,  or  for  lights,  fuel,  etc.,  is  not 
invalid.  United  States  v.  Philbriek,  120  U. 
S.  52,  7  Sup.  a.  Rep.  413,  30:559 
Cited  in  United  States  v.  Allen,  123  U.  8.  347. 

31  L.  ed.  148,  8  Sup.  Ct  Rep.  163— Unitrd 
States  V.  Green,  138  U.  S.  297,  34  L.  ed. 
961,  11  Sup.  Ct  Rep.  299 — Waters  y.  United 
States,  32  Ct.  CI.  283 — Sweet  v.  United 
States,  34  Ct.  O.  387 — Rand  v.  United  BUtea, 
38  Fed.  667. 

144.  The  allowance  to  naval  officers  for 
sea  rations,  provided  for  by  U.  S.  Rer. 
Stat.  §§  1578,  1585  (U.  S.  Ck>mp.  SUt  1901, 
pp.  1083,  1085),  was  impliedly  repealed  by 
the  provisions  of  the  Navy  personnel  act 
of  March  3,  1899  (30  SUt.*at  L  1007,  chap. 
413,  §  13,  U.  S.  Comp.  Stat.  1901,  p.  1072). 
that  officers  of  the  Navy  shall  receive  the 
same  pay  and  allowances,  except  forage, 
as  are  or  may  be  provided  by  or  in  pursu- 
ance of  law  for  the  officers  of  oorresponding 
rank  in  the  Army.  Gibson  v.  United  States, 
194  U.  S.  182,  24  Sup.  a.  Rep.  613,  48:  926 
Cited  in  United  States  v.  Thomas,  196  U.  S. 

426,  49  L.  ed.  263,  25  Sup.  Ct.  Rep.  102. 

6,  RedueHon  of  Ftty. 

146.  The  Secretary  of  the  Navy  cannot  di- 
minish an  officer's  compensation  established 
by  law,  by  declaring  that  to  be  shore  serr- 
ice  which  is  in  fact  sea  service.  United 
States  V.  Symonds,  120  U.  S.  46,  7  Sup.  Ct. 
Rep.  411,  30:557 

7.  Recovering  Back  JPoym«fit. 

Presumption  of   Performance  of  Duty,  see 
Evidence,  477. 

146.  Payments  made  to  a  late  command- 
er in  the  Navy  after  he  is  lawfully  out  of 
the  service  cannot  be  recovered  back  by  the 
government,  but  are  ratified  when  Congre^a 
subsequently  passes  the  act  for  his  relief, 
providing  for  his  reappointment  to  his  orig- 
inal rank,  but  providing  that  he  shall  re- 
ceive no  pay  except  from  the  date  of  his 
reappointment.  Quackenbush  v.  United 
States,  177  U.  S.  20,  20  Sup.  a.  Rep.  536, 
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146a.  TajmeaiB  made  in  good  faith  to 
naval  officers  by  the  treasury  officials,  upon 
an  erroneous  construction  of  statutes,  can- 
not be  recovered  back.  United  States  v. 
Freeman,  3  How.  656,  11:  724 

Cited  In  Arthur  v.  United  States,   16  Ct.  Ci. 

433. 

147.  Where  an  officer  of  the  Army  was 
paid,  as  such,  for  some  time  during  the  in- 
tervals of  his  employment  in  a  diplomatic 
or  consular  capacity,  being  an  officer  de 
facto,  if  not  de  jure^  the  moneys  so  paid  to 
him  cannot  be  recovered  back  by  the  United 
States.  Badeau  v.  United  States,  130  U.  S. 
439,  9  Sup.  a.  Rep.  679,  32:  997 

c.  Authority  and  Dutie9, 

Power  to  Convene  Ck>urt-Martial,  see  Courts- 
Martial. 

Presumption  as  to  Authority  and  Acts,  see 
Evidence,  448,  449. 

Duty  as  Question  of  Law,  see  Trial,  445, 
44fi. 

Disability  to  Contract  with  Each  Other  for 
Supplies,  see  United  States,  268. 

Invalidity  of  Sale  of  Property  without  Sur- 
vey, Inspection  and  Appraisement,  see 
United  SUtes,  367. 

See  also  infra,  163,  196. 

148.  The  Red  Book  of  the  Navy  of  1831 
did  not  repeal  the  Blue  Book  of  1818,  pre- 
seribing  the  duties  of  officers,  etc.,  except  in 
unimportant  particulars  specified  in  the  Red 
Book  (p.  49,  note).  United  States  v. 
Buchanan,  8  How.  83,  12:  997 

149.  It  is  essential  to  the  security  and 
efficiency  of  the  service  that  the  authority 
and  command  confided  to  the  officer,  when 
it  has  been  exercised  from  proper  motives, 
should  be  firmly  supported  in  the  courts 
of  justice,  as  well  as  on  shipboard.  Dins- 
man  V.  Wilkes,  12  How.  390,  13:  1036 
Cited  in  Jecker  v.  Montgomery,  18  How.  123, 

16  L.  ed.  816— Fay  v.  Montgomery,  1  Curt. 
C.  C.  272,  Fed.  Cas.  No.  4,709— MeCall  v. 
McDowell,  Deady,  241,  1  Abb.  (U.  8.)  216, 
Fed.  Cas.  No.  8,678 — Dorrell  v.  Schwerman, 
111   Fed.   210 — ^Tyler  v.  Pomeroy,   8   Allen, 

150.  A  commanding  officer  is  empowered 
to  detain  a  marine  after  the  expiration  of 
his  period  of  enlistment,  under  the  act  of 
March,  1837,  providing  that  the  command- 
ing officer  of  public  vessels  on  foreign  serv- 
ice may  detain  any  person  enlisted  in  the 
Kavy  until  the  vessel  upon  which  he  may 
he  serving  shall  return  to  the  United  States, 
if,  in  the  opinion  of  the  officer,  the  public 
interest  require  it.  Wilkes  v.  Dinsman,  7 
How.  89,  12:  618 
Binsman  v.  Wilkes,  12  How.  390,    13:  1036 

151.  The  commander  of  a  squadron  in  a 
foreign  port  has  the  power  to  decide  the 
^estion  whether  or  not  the  period  of  enlist- 
ment of  a  marine  has  expired;  and  his 
decision  for  the  time  being  is  conclusive. 
Dinsman  v.  Wilkes,  12  How.  390,     13:  1036 

152-3.  Confinement  on  shore  may  be  or-  { 
deied  where,  in  the  discretion  of  the  com- 


mander, it  seems  safer  or  more  suitable, 
and  is  done  without  malice.  Wilkes  v. 
Dinsman,  7  How.  89,  12:  618 

Dinsman  v;  Wilkes,  12  How.  390,     13:  1036 

154.  An  army  officer  may  take  the  prop- 
erty of  a  citizen  to  prevent  its  falling  into 
the  hands  of  the  enemy  if  the  danger  be  im- 
miDcnt,  or  may  take  it  for  public  purposes 
if  the  necessity  for  it  be  urgent.  The  facts 
as  they  appeared  to  the  officer  at  the  time 
must  determine  whether  such  emergency  ex- 
isted.    Mitchell  V.  Harmony,  13  How.  115, 

14:75 
Distinguished  in   United   States  v.   Irwin,   127 

U.  S.  182,  32  L.  ed.  102,  8  Sap.  Ct.  Rep.  1033 

— Dow  V.  Johnson,  100  U.  B.  169,  25  L.  ed. 

636. 

Cited  in  United  States  v.  Russell,  13  Wall.  628, 
20  L.  ed.  475 — Raymond  v.  Thomas,  91  U. 
S.  716,  23  L.  ed.  435 — United  States  v. 
Pacific  R.  Co.  120  U.  S.  289,  30  L.  ed.  638. 
7  Sup.  Ct.  Rep.  490 — United  States  v. 
Lynah,  188  U.  S.  477,  47  L.  ed.  551,  23 
Sup.  Ct.  Rep.  349 — Pitcher  v.  United  States, 
1  Ct.  CI.  9 — Lane  v.  United  States,  2  Ct. 
CI.  195— Hoover  v.  United  States,  8  Ct.  CI. 
311— Wiggins  V.  United  States,  3  Ct.  CI.  422 
—Russell  V.  United  States,  5  Ct.  CI.  132— 
Brown  v.  United  States,  6  Ct.  CI.  179 — 
Brady  v.  Atlantic  Works,  4  Cliff.  412,  2 
Bann.  ft  Ard.  437,  Fed.  Cas.  No.  1,794 — 
Campbell  v.  James,  17  Blatchf.  54,  4  Bann. 
&  Ard.  468,  Fed.  Cas.  No.  2,361 — Holmes  v. 
Sheridan,  1  Dill.  355,  Fed.  Cas.  No.  6,644 — 
The  Onrust,  6  Blatchf.  534,  Fed.  Cas.  No. 
10,540 — Taylor  v.  Jenkins,  24  Ark.  342,  88 
Am.  Dec.  778 — ^Johnson  v.  Jones,  44  111. 
158,  92  Am.  Dec.  159 — Jones  v.  Com.  1 
Bush,  39,  89  Am.  Dec.  605 — Farmer  v. 
Lewis,  1  Bush,  69,  89  Am.  Dec.  610 — Short 
V.  Wilson,  1  Bash,  354 — Sellards  v.  Zomes, 
5  Bush,  91 — Cary  Library  v.  Bliss,  151 
Mass.  879,  7  L.R.A.  771,  25  N.  B.  002— 
Miller  v.  Horton,  152  Mass.  544,  10  L.R.A. 
117,  23  Am.  St.  Rep.  850,  26  N.  B.  100— 
McLaughlin  v.  Oreen,  50  Miss.  465— Dreh- 
man  v.  Stifel,  41  Mo.  202,  97  Am.  Dec.  268 
— Wellman  v.  Wlckerman,  44  Mo.  486 — 
Clark  V.  Mitchell,  64  Mo.  567 — Com.  ex  rel. 
Wadsworth  v.  Shortall,  206  Pa.  173,  65 
L.R.A.  205,  98  Am.  St.  Rep.  759,  55  Atl. 
952— Merrltt  v.  Nashville,  6  Coldw.  100— 
Eastern  Lnnatlc  Asylum  v.  Garrett,  27  Oratt. 
173. 

155-6.  A  military  officer  cannot  take  pos- 
session of  the  private  property  of  a  citizen 
for  the  purpose  of  insuring  the  success  of  an 
expedition  in  which  he  is  about  to  engage. 
Mitchell  V.  Harmony,  13  How.  115,  14:  75 
Cited  m  Cammeyer  v.  Newton,  94  U.   S.  234, 

24  L.  ed.  75 — Ferguson  v.  Loar,  6  Bush,  693. 

d.  Liability. 

Civil  liability. 

Place  where  Suit  Maintainable,  see 
Courts,  973. 

Liability  for  Seizure  and  Detention  un- 
der Nonintercourse  Acts,  see  Em- 
bargo and  Nonintercourse,  VIII. 

Liability  of  Military  Officer  for  Mak- 
ing Arrest,  see  War,  85. 

157.  [The  relation  of  a  superior  and  in- 
ferior officer  does  not,  of  itself,  bind  the 
former  to  pay  the  contracts  of  the  latter; 
though  if  the  inferior  officer  had  an  author- 
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ity  to  contract,  and  obtained  money  which 
was  applied  to  the  use  of  the  Army,  the 
superior  may  be  liable,  if  he  has  sufficient 
public  funds.  Morris  y.  De  Mars  (Pa.  Sup. 
Ct)   1  Dall.  140,  1:72] 

158.  The  commander  of  a  ship  of  war  is 
liable  for  damaees  caused  by  seizing  a  ves- 
sel without  probable  caufle,  although  from 
correct  motives.  Murray  v.  The  Charming 
Betsy,  2  Cranch,  64,  2:  208 

159.  The  commander  of  a  ship  of  war,  in 
obeying  instructions  from  the  President,  acts 
at  his  peril,  and  is  liable  for  damages 
caused  by  any  act  not  strictly  authorized  by 
law.     Little  v.  Barreme,  2  Cranch,  170, 

2:  243 
Distinguiahed  in  Mandeville  v.  Cookendorfer,  8 
Cranch,  C.  C.  400,  Fed.  Cas.  No.  9,010. 

Cited  in  Garland  v.  Davis,  4  How.  149,  11  L. 
ed.  916 — Re  Cooper,  148  U.  S.  500,  36  L. 
ed.  241,  12  Sup.  Ct.  Rep.  468 — Belknap  v. 
Schild,  161  U.  8.  18,  40  L.  ed.  602,  16  Sup. 
Ct.  Rep.  443 — The  Paquete  Habana  (United 
States  T.  The  Paqoete  Habana)  189  U.  8.  465, 
47  L.  ed.  908,  28  Sup.  Ct  Rep.  593 — 
Averlll  V.  Tucker,  2  Cranch,  C.  C.  545,  Fed. 
Cas.  No.  670— United  States  v.  Bright,  Bright 
N.  P.  27,  Fed.  Cas.  No.  14,647— United  States 
V.  129  Packages,  2  Am.  L.  Reg.  N.  S.  429,  Fed. 
Cas.  No.  15,941 — Hendricks  v.  Gonzales,  14 
C.  C.  A.  661,  85  U.  8.  App.  127,  67  Fed.  853 
— Christian  County  Court  v.  Rankin,  2  Duv. 
504,  87  Am.  Dec.  505 — Hogue  v.  Penn,  3 
Bush,  666,  96  Am.  Dec.  274 — Thayer  v. 
Hedges,  22  Ind.  802. 

160.  For  the  seizure  of  a  vessel  on  the 
high  seas  without  probable  cause,  the  com- 
mander of  a  ship  of  war  is  liable  to  make 
compensation,  with  damages  and  costs,  even 
although  the  vessel  is  again  captured  from 
him;  and  the  owner  need  not  resort  to  the 
recaptor,  but  ma^  abandon,  and  hold  the 
original  captor  liable  for  the  whole  loss. 
Maley  v.  Shattuck,  3  Cranch,  458,  2:  498 
Cited  In  Manro  v.  Almeida,  10  Wheat.  486,  6 

L.  ed.  372 — Price  v.  Thornton,  10  Mo.  138. 

161.  The  commander  of  a  squadron  is  lia- 
ble to  individuals  for  the  trespass  of  those 
under  his  command,  in  case  of  positive  or 
permissive  orders,  or  in  case  of  actual 
presence  and  co-operation.  The  Eleanor,  2 
Wheat.  345,  4:  257 
Cited  in  The  Louisa  Agnes,  Blatchf.  Prise  Cas. 

115,  Fed.  Cas.  No.  8,531. 

162.  The  commander  of  a  squadron  is  not 
responsible  for  mere  trespass  by  a  prize 
master,  unattended  with  a  conversion  to 
the  use  of  the  squadron.  The  Eleanor,  2 
Wheat.  345,  4:  267 

163.  After  martial  law  has  been  declared, 
a  military  officer  may  lawfully  arrest  one 
who  he  has  reasonable  ground  to  believe  is 
engaged  in  insurrection,  or  may  order  a 
house  to  be  forcibly  entered.  But  no  more 
force  can  be  used  than  is  necessary  to  ac- 
complish the  object;  and  if  the  power  is 
exercised  for  the  purpose  of  oppression,  or 
wilfully  to  injure  person  or  property,  the 
party  by  whom  or  by  whose  order  tiie  in- 


jury   is    committed    will    undoubtedly   be 
answerable.     Luther  v.  Borden,  7  How.  1, 

12:581 
Cited  In  Winter  v.  Dickenon,  42  Ala.  98— 
Jones  V.  Seward,  40  Barb.  672 — Jones  t. 
Seward,  26  How.  Pr.  43 — Hood  v.  Max- 
well, 1  W.  Ya.  237 — Druecker  v.  Saloooii, 
21  Wis.  630,  94  Am.  Dec  571. 

164.  In  an  action  by  a  marine  against  his 
commander  for  punishment  inflicted  upon 
him,  if  the  punishment  was  forbidden  by 
law,  or  was  beyond  hia  power,  the  officer 
is  liable,  whatever  his  motives.  Wilkes  v. 
Dinsman,  7  How.  89,  12:  618 
Dinsman  v.  Wilkes,  12  How.  390,  13:  1036 
Cited  in  Colman  v.  United  States,  88  Ct  a. 

889. 

165.  When  the  ptmishment  of  a  marine 
was  within  the  power  of  a  naval  officer,  the 
question  turns  upon  his  motives,  and  that 
is  a  question  for  the  jury.  The  jury  should 
be  instructed  that,  if  they  believe,  in  view 
of  all  the  circumstancea  and  from  the  whole 
testifnony,  that,  in  the  acta  complained  of, 
the  defendant  was  actuated  by  an  upright 
intention,  then  the  plaintiff  is  not  entitled 
to  recover;  but  if  they  find  that  the  pun- 
ishment was  aggravated  by  maUce  or  other 
improper  motive,  then  the  plaintiff  is  en- 
titled to  recover.  Wilkes  v.  Dinsman,  7 
How.   89,  12:618 

Dinsman  v.  Wilkes,  12  How.  890,    13: 1036 
Cited   in   Tyler   v.    Pomeroy,    8   Allen,   506 — 

Dritt  V.  Snodgrass,  66  Mo.  295,  27  Am.  Bep. 

843. 

166.  If  a  commander  in  the  Navv,  in  in- 
flicting punishment  upon  one  under  his  com- 
mand, was  actuated  alone  by  the  intention 
to  maintain  the  discipline  of  hia  command, 
and  the  interest  of  the  service  in  which 
he  is  engaged,  he  is  not  liable  in  damages 
to  the  person  punished;  but  if  the  punish- 
ment was  in  any  manner  or  degree  increased 
or  aggravated  by  malice  or  a  vindictive 
feeling  toward  the  subordinate,  or  by  a  dis- 
position to  oppress  him,  then  the  com- 
mander is  so  liable.  Dinsman  v.  Wilkes,  12 
How.  390,  IS:  1036 
Cited  in  Lampert  v.  Laclede  Qasligfat  Co.  14 

Mo.  App.  387. 

167.  In  an  action  by  a  marine  against  his 
commander  for  punishment  infli<Sed  upon 
him,  if  the  punishment  waa  forbidden  by 
law,  or  was  beyond  his  power,  the  officer 
is  liable,  whatevfer  his  motive.  Dinsman  v. 
Wilkes,  12  How.  390,  13:1036 

168.  Only  those  acts  of  officers  done 
under  particular  orders  or  proclamations 
issued  by  the  President  were  covered  by  the 
acts  of  March  3,  1863,  and  March  2,  1867, 
enacted  to  protect  parties  from  prosecution 
for  acts  done  under  authority  of  the  Presi- 
dent in  the  arrest  and  imprisonment  of 
persons  participating  in  the  Rebellion.  Acts 
done  by  officers  simply  because  they  are 
acting  under  the  general  authority  of  the 
E^sident  as  Commander  in  Chief  are  not 
so  protected.  Bean  v.  Bedcwith,  18  Wall. 
510,  21 :  »49 

169.  Military     offieem     eannot     protect 
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themaelTW  for  wrongs  oommitted  in  time 
of  peace,  under  orders  from  a  source  itself 
witnoiit  authority.  Hence,  a  military  offi- 
cer seizing  liquors  supposed  to  be  in  Indian 
country,  when  they 'are  not,  is  liable  as  a 
trespasser.     Bates  y.  Clark,  95  U.  S.  204, 

24:471 
Cited  In  Ctmnlngham  t.  Macon  ft  B.  R.  Co.  100 
U.  S.  452,  27  L.  ed.  994,  8  Sup.  Ct.  Rep. 
293 — PoiDdezter  v.  Greenhow,  114  U.  8.  287, 
29  L.  ed.  192,  5  Cup.  Ct.  Rep.  903 — Reagan  ▼. 
Farmers*  Loan  ft  T.  Co.  154  U.  8.  391,  38 
L.  ed.  1021,  4  Inters.  Com.  Rep.  567,  14 
8np.  Ct.  Rep.  1047 — Belknap  v.  Schlld,  161 
V.  8.  18,  40  L.  ed.  602,  16  Snp.  Ct.  Rep. 
443 — Head  7.  Porter,  48  Fed.  486— Elgin 
Nat.  Watch  Co.  v.  Loveland,  132  Fed.  46 
— DeCamara  v.  Brooke,  135  Fed.  387 — 
Indian  Land  ft  Trust  Co.  y.  Sboenfelt,  68 
C.  C.  A.  198,  135  Fed.  486— Robertson  v. 
State,  109  Ind.  100,  10  N.  E.  582— Stanley 
V.  Schwalby,  86  Tex.  356,  19  8.  W.  264— 
United  States  y.  Schwalby,  8  Tex.  Cly.  App. 
682,  29  S.  W.  90. 

170.  The  liability  of  a  military  officer  for 
the  wrongful  seizure  of  the  property  of  a 
citizen  attaches  the  moment  the  goods  are 
seized,  and  he  cannot  discharge  himself 
without  restoring  the  possession  in  a  place 
of  safety,  or  in*  a  place  where  the  owner 
is  willing  to  accept  possession.  Mitchell 
T.  Harmony,  13  How.  115,  14:  75 

171.  A  trespass  by  an  army  officer  is  not 
justified  by  the  fact  that  it  was  committed 
by  the  direction  of  his  superior  officer. 
Mit^heU  ▼.  Harmony,  13  How.  116,  14:  75 
Cited  m  Beckwlth  t.  Bean,  98  U.  8.  303,  26 

Li.  ed.  137 — Dow  t.  Johnson,  100  U.  8.  171, 
25  L.  ed.  637 — Cunningham  y.  Macon  ft  B. 

B.  Co.  109  U.  8.  462,  27  L.  ed.  994,  8  Sup. 
Ct.  Rep.  292 — Polndexter  T.  Qreenhow,  114 
U.  8.  287,  29  L.  ed.  192,  5  Sup.  Ct.  Rep,  908 
— Reagan  y.  Farmers'  Loan  ft  T.  Co.  154  U. 
8.  391,  38  L.  ed.  1021,  4  Inters.  Com.  Rep. 
567,  14  Sup.  Ct.  Rep.  1047— Holmes  y. 
Sheridan,  1  Dill.  357,  Fed.  Cas.  No.  6,644 
— ^The  LaManche,  2  Sprague,  220,  Fed.  Cas. 
No.  8,004 — Bstes  y.  Worthlngton,  30  Fed. 
466 — Head  y.  Porter,  48  Fed.  486 — Arm- 
strong y.  Sayannah  Soap  Works,  53  Fed.  126 
— ^National   Cash-Register  Co.  y.  Leland,  87 

C.  C.  A.  378,  94  Fed.  507 — Sheriff  y.  Turner, 
119  Fed.  784 — DeCamara  y.  Brooke,  135 
Fed.  887 — Skeen  y.  Monkelmer,  21  Ind.  4 — 
Terrlll  y.  Rankin,  2  Bush,  456,  92  Am.  Dec 
600 — ^Hogne  y.  Penn,  8  Bush,  666,  96  Am. 
Dec.  274 — Bowles  y.  Lewis,  48  Mo.  34;  8 
Am.  Rep.  85— Rlggs  y.  State,  3  Coldw.  87, 
91  Am.  Dec.  272 — Stanley  y.  Schwalby,  85 
Tex.  356,  19  8.  W.  264— United  States  y. 
Schwalby,  8  Tex.  Civ.  App.  682,  29  8.  W. 
90— Hood  y.  Maxwell,  1  W.  Va.  28&— Hedges 
y.  Price,  2  W.  Va.  196,  94  Am.  Dec.  607. 

172.  No  dyil  liability  attached  to  officers 
or  soldiers  for  an  act  done,  in  accordance 
with  the  usages  of  civilized  warfare,  in  our 
htte  Civil  War,  under  and  by  military  au- 
thority of  either  party.  Freeland  v.  Wil- 
liams, 131  U.  S.  405,  9  Sup.  a.  Rep.  763, 

33:  193 
died   in   Underbill   v.   Hemandes,    38   L.R.A. 
408,   18  C.  C.  A.  51,  26  U.  8.  App.  678,  66 
582. 


172a.  That  an  American  citizen  is  trad- 
ing with  the  people  of  a  country  at  war 
wHh  the  United  States,  in  territory  occu- 


pied by  the  American  Army,  is  no  justifica- 
tion for  the  seizure  of  his  property  by  an 
Army  officer,  when  such  trading  was  sanc- 
tioned by  the  Executive  Department. 
Mitchell  V.  Harmony,  13  How.  115,      14:  75 

173.  An  officer  of  the  Army  of  the  United 
States,  while  serving  in  the  enemy's  coun- 
try during  the  Rebellion,  was  not  liable  to 
an  action  in  the  courts  of  the  country  for 
injuries  resulting  from  military  orders  or 
acts;  he  was  subject  to  the  laws  of  war, 
and  amenable  only  to  his  own  government. 
A  state  judgment  against  him  for  such 
acts  is  void.  Dow  v.  Johnson,  100  U.  S. 
158,  25:  632 
Cited  in  Freeland  v.  Williams,  131  XT.  8.  417, 

33  L.  ed.  198,  9  Sup.  Ct.  Rep.  763 — ^Under- 
hill  v,  Hernandes,  168  U.  8.  263,  42  L.  ed. 
457,  18  Sup.  Ct.  Rep.  83 — Tucker  v.  Alex- 
androff,  183  U.  8.  468,  46  L.  ed.  278,  22 
Sup.  Ct  Rep.  196 — Carver  v.  United  States, 
16  Ct.  CI.  386 — Motherwell  v.  United  States, 
48  C.  C.  A.  108,  107  Fed.  448. 

Criminal  liability. 

Liability  for  Embezzlement,  see  Embez- 
zlement, 4-7. 

Indictment  for  Embezzlement  by  Pay- 
master, see  Indictment,  etc.,  120. 

Prosecution  without  Indictment,  see  In- 
dictment, etc.,  24,  25. 

174.  An  Army  officer  who  applies  to  a 
purpose  not  prescribed  by  law  public  mon- 
eys intrusted  to  him  for  river  and  harbor 
purposes,  by  causing  them  to  be  paid  out 
by  checks  on  false  accounts,  in  violation  of 
U.  S.  Rev.  Stat.  §  5488,  U.  S.  Comp.  Stat. 
1901,  p.  3708,  relating  to  the  improper  dis- 
position of  public  moneys  by  a  disbursing 
officer  of  the  United  States,  may  be  con- 
victed by  an  Army  court-martial  of  a  viola- 
tion of  the  62d  article  of  war,  which  pro- 
vides for  the  punishment  of  all  crimes  pre- 
judicial to  good  order  and  military  disci- 
pline "not  mentioned  in  the  foregoing  arti- 
cles of  war,"  although  the  60th  article  pro- 
vides for  the  punishment  of  any  person  in 
the  military  service  who  causes  false  or 
fraudulent  claims  to  be  made  against  the 
United  States,  or  who,  for  the  purpose  of 
obtaining  payment  of  any  claim  against  the 
United  States,  makes  or  procures  the  mak- 
ing of  any  writing  or  other  paper,  knowing 
it  to  contain  any  false  or  fraudulent  state- 
ment. Carter  ex  rel.  Carter  v.  McClaughry, 
183  U.  S.  365,  22  Sup.  Ct.  Rep.  181,  46:  236 


vn.  Paymasters;   Pursers;  Dislmrsing 

Officers, 

Clerk  of  Paymaster,  see  supra,  6. 

Jurisdiction  to  Try  Paymaster's  Clerk,  see 
Courts-Martial,   23,  24. 

Liability  for  Embezzlement,  see  Embezzle- 
ment, 4,  5. 

Presumption  as  to  Place  of  Defalcation,  see 
Evidence,  589. 

Set-off  by  in  Action  by  Government,  see 
Set-off  and  Counterclaim,  78,  89. 
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Validity  of  Bond  Given  by  Purser,  see 
Bonds,  32,  107. 

Treasury  Transcript  as  Evidence  in  Suit  on 
Purser's  Bond,  see  Evidence,  1116. 

Allegations  in  Action  on  Purser's  Bond,  see 
Pleading,  504. 

Judicial  >4otice  of  Duties  of  Purser,  see  Evi- 
dence, 48. 

Bond  of  Paymaster,  see  Bonds,  41. 

Imputing  Laches  to  Government  in  Suit 
against  Sureties  of  Paymaster,  see 
Limitations  of  Actions,  104. 

Discharge  of  Sureties  on  Paymaster's  Bond, 
see  Principal  and  Surety,  38,  39. 

Limitation  of  Action  against  Paymaster,  see 
Limitation  of  Actions,  547,  548. 

Treasury  Transcript  of  Paymaster's  Ac- 
count as  Evidence  of  Authority,  see 
Evidence,   1133. 

Indictment  for  Embezzlement  by  Paymaster, 
see  Indictment,  etc.,  120. 

175.  Disbursements  of  moneys  by  a  purser 
in  the  Navy  does  not  constitute  such  per- 
son a  Navy  agent,  although  made  by  direc- 
tion of  the  head  of  the  department.  Strong 
V.  United  States,  6  Wall.  788,  18:  740 

176."  Pursers  in  the  Navy  may  be  directed 
to  make  purchases  on  public  account,  and  to 
disburse  any  moneys  for  the  use  of  the 
Navy  as  appropriated  by  law.  Strong  v. 
United  States,  6  Wall.  788,  18:  740 

177.  Pursers  in  the  Navy  are  not  allowed 
to  procure  stores  and  supplies  on  their 
own  account,  and  dispose  of  the  same  to  the 
officers  and  crews  in  the  Navy  for  their  own 
benefit.  Strong  v.  United  States,  6  Wall. 
788,  18: 740 

Appointment. 

178.  The  appointment;  of  a  paymaster  is 
complete  when  made  by  the  President  and 
confirmed  by  the  Senate.  The  giving  of  a 
bond  is  not  a  condition  precedent  to  his  au- 
thority to  act  as  paymaster.  United  States 
V.  Bradley,  10  Pet.  343,  9:  448 
Cited  in  United  States  v.  Linn,   15  Pet.   813, 

10  L.  ed.  751 — ^United  States  v.  Eaton,  169 
U.  8.  846,  42  L.  ed.  772,  18  Sup.  Ct  Rep. 
374 — Glavey  v.  United  States,  182  U.  S.  602, 
45  L.  ed.  1251,  21  Sup.  Ct.  Rep.  891 — 
Wood  V.  United  States,  25  Ct.  CI.  108 — 
Diamond  Match  Co.  v.  United  States,  81  Fed. 
274 — Rogers  ▼.  United  States,  32  Fed.  890 
— PickerlDj?  v.  Day,  8  Houst.  (Del.)  632,  95 
Am.  Dec.  291 — Crawford  v.  Howard,  9  Ga. 
317 — Dyer  v.  Bayne,  54  Md.  102 — Speed  v. 
Detroit.  97  Mich.  209,  56  N.  W.  570 — 
Com.  ex  rel.  Hensel  v.  Waller,  28  W.  N.  C. 
255 — Leona  Irrlg.  Mfg.  &  Canal  Co.  v. 
Roberts,  62  Tex.  622 — Weston  v.  Sprague, 
64  Vt.  402. 

179.  Authority  to  appoint  Navy  agents 
is  vested  in  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate;  and  they 
cannot  be  appointed  or  constituted  in  any 
other  way.  Strong  v.  United  States,  6 
Wall.  788,  18:  740 

Compensation. 

180.  Since  the  Revised  Statutes,  a  regi- 
mental quartermaster,  serving  also  as  act- 
ing assistant  commissary,  is  entitled  to  ad- 


ditional pav  on  that  account.    United  States 

V.  Morrison,  96  U.  S.  232,  24:  688 

Cited  in  Greallsh  v.  United  States,  20  a.  O. 

487— Wood  V.  United  States,  26  Ct.  CI.  107. 

181.  A  paymaster  in  'the  Army  of  the 
United  States,  appointed  under  the  act  of 
Congress  passed  the  24th  of  April,  1816,  is 
entitled  to  the  pay  and  emoluments  of  a 
major  of  infantry.  Wetmore  v.  United 
States,  10  Pet.  647,  9:567 
Cited  in  United  States  v.  Gwynne,  1  McLean^ 

270,  Fed.  Caa.  No.  15,272. 

182.  A  paymaster  in  the  Navy  is  not  en- 
titled in  the  settlement  of  his  accounts,  un- 
der the  act  of  Congress  of  March  3,  1883,  to 
the  longevity  increment  of  his  SSVs  percent 
of  salary  allowed  in  lieu  of  fuel,  etc.,  under 
the  Navy  general  order  No.  75,  of  1866, 
United  States  v.  Allen,  123  U.  S.  345,  8 
Sup.  Ct  Rep.  163,  31:147 

183.  A  paymaster's  clerk  is  not  an  offi- 
cer of  the  Navy  within  the  meaning  of  the 
act  of  Congress  of  June  30,  1876,  and  is  not 
entitled  to  compensation  for  traveling  ex- 
penses. United  States  v.  Mouat,  124  U.  S. 
303,  8  Sup.  Ct.  Rep.  505,  31:463 
Cited  in  Johnson  ▼.  Sayre,  168  U.  S.  117,  ^ 

L.  ed.  917,  16  Sup.  Ct.  Rep.  773 — La  Tour- 
ette  V.  United  States,  26  Ct.  O.  301— 
Byrnes  v.  United  States,  26  Ct.  CI.  305— 
Brown  v.  United  States,  82  Ct.  CI.  885— 
Bartlett  v.  United  States,  39  Ct.  CI.  342. 

184.  The  act  of  Congress  of  March  3, 1883, 
providing  for  increase  of  pay  to  officers  of 
the  Navy,  according  to  length  of  service,  in- 
cludes a  paymaster's  clerk;  and  he  is  to  be 
credited  with  the  actual  time  he  served  as 
an  officer  or  enlisted  man  in  the  regular  or 
volunteer  Army  or  Navy,  or  both.  United 
States  v.  Hendee,  124  U.  S.  309,  8  Sup.  Ct. 
Rep.  507,  31 :  465 
Cited  in  United  States  v.  Cook.  128  U.  S.  257, 

32  L.  ed.  465,  9  Sup.  Ct.  Rep.  108— United 
States  V.  Alger,  151  U.  S.  365.  38  L.  ed.  194, 
14  Sup.  Ct.  Rep.  346 — Johnson  ▼.  Sajre, 
168  U.  S.  117,  39  L.  ed.  917,  15  Sup.  a. 
Rep.  773— LaTonrettc  v.  United  States,  26 
Ct.  CI.  301— Byrnes  v.  United  States,  26 
Ct.  CI.  305. 

185.  Under  the  acts  of  Congress  of  Aug.  5,. 
1882,  and  March  3,  1883,  a  paymaster  in  the 
Navy  has  not  the  right  to  the  pay  of  the 
several  grades  he  might  have  reached  if  his 
appointment  in  the  regular  Navy  is  treated 
as  having  been  made  at  the  date  of  his 
entry  into  the  volunteer  Navy.  The  act  of 
1883  deals  with  credit  for  length  of  service 
and  the  additional  pay  which  arises  there- 
from, and  not  with  the  matter  of  regular 
salary,  and  has  no  reference  to  benefita  de- 
rived from  promotion  to  different  grades, 
but  is  confined  to  the  lowest  grade  having 
graduated  pay.  Barton  v.  United  States, 
129   U.   S.   249,  9  Sup.  Ct.  Rep.  285, 

32:  683 
Cited  in  United  States  v.  Alger.  151  U.  8.  364. 
88  L.  ed.  194,  14  Sup.  Ct.  Rep.  346. 

186.  Commissions  to  a  purser  for  draw- 
ing bills  of  exchange  are  not  allowable. 
United  States  v.  Buchanan,  8  How.  83, 

12:997 
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187.  Where  no  act  of  Congress  or  regula- 
tion of  the  department  justified  an  allow- 
ance claimed  by  a  purser  in  the  Navy,  one 
or  two  allowances  in  such  cases,  made  under 
peculiar  circumstances,  do  not  constitute  a 
Talid  usage  or  custom.  United  States  v. 
Buchanan,  8  How.  83,  12:  997 
Cited  in  Brown  y.  United  States,  9  How.  500, 

13  L..  ed.  233. 

188.  Stoppages,  out  of  money  remitted  to 
a  disbursing  officer,  from  payments  to  be 
made  to  contractors  on  account  of  advances 
which  the  government  has  made  to  them  on 
their  contracts,  to  supply  materials  for  for- 
tifications, are  not  collections,  for  which  ad- 
ditional compensation  may  be  claimed. 
Gratiot  v.  United  States,   4   How.   80, 

11:884 

189.  The  allowances  provided  for  in  the 
Navy  general  order,  No.  75,  of  1866,  are 
ascertained  by  reference  to  the  amount 
statedly  received  by  the  officer  at  statjutory 
pav  at  the  time  the  order  was  in  force. 
United  Stetes  v.  Allen,  123  U.  S.  345,  8 
Sup.  Ct.  Rep.  163,  31 :  147 

189a.  The  regulations  of  the  Army  of  the 
United  States,  which  were  sanctioned  by  the 
President  in  1821  and  1825,  do  not  intend 
to  give  the  same  amount  of  compensation 
to  a  person  disbursing  money  upon  two  or 
more  distinct  fortifications  that  he  would 
be  entitled  to  if  disbursing  for  one  only. 
Gnitiot  T.  United  SUtes,  15  Pet.  336, 

10:  759 

189b.  A  charge  for  disbursing  in  the 
eharacter  of  superintending  engineer,  by  one 
acting  also  as  agent  for  fortifications,  is  not 
allowed  by  law.  Gratiot  v.  United  States, 
15  Pet.  336,  10:  759 

190.  Compensation  by  way  or  usage  can- 
not be  allowed  to  a  superintending  agent  of 
fortifications  for  paying  out  money  appro- 
priated by  Congress  for  the  repairs  and  con- 
tingencies of  the  fortifications  under  his 
charge,  such  service  not  being  extra-official. 
Gratiot  v.  United  States,  4  How.  80, 

11:884 


VIII.  Offenses  hy  Persons  in  Service. 

Obstruction   of   Officer   Making   Enrolment, 

see  supra,  16,  17. 
Commander's  Authority  as  to  Punishment, 

see  supra,  152. 
Ccmrt-Martial    in    Case    of    Offenses,    see 

Courts-Martial. 
Nature    of    Arrest    Sufficient    to    Support 

Habeas  Corpus  Proceedings,  see  Habeas 

Corpus,  8. 
Jurisdiction  of  Military  Tribunals  Over,  see 

War,  64-66. 
See  also  supra,  14;  Courts- Martial,  20. 

Jnstification. 

191.  The  belief  of  a  marine  that  his  time 
had  expired,  the  question  having  been  de- 
cided against  him,  is  no  justification  for 
his  disobedience  of  orders.  Dinsman  v. 
Wilkes,  12  How.  390,  13:  1036 


Panlshinent  for. 

Motive  of  Commander  in  Inflicting 
Punishment,   see    Evidence,    2084. 

Evidence  of  Malicious  Infliction  of,  see 
Evidence,   2092,  2093. 

192.  A  marine  cannot  complain  of  a  miti- 
gation of  punishment  from  that  to  which 
his  offense  exposed  him  under  the  laws  of 
the  government  of  the  Navy.  Wilkes  v. 
Dinsman,  7  How.  89,  12:  618 

193.  A  marine  committing  an  offense  pun- 
ishable according  to  the  discipline  of  the 
marine  service  is  subject  to  any  reason- 
able measures  necessary  to  produce  sub- 
mission and  safety.  Wilkes  v.  Dinsman, 
7  How.  89,  12:  618 

194.  A  disobedience  of  orders,  or  a  refusal 
to  perform  duty  when  directed,  by  a  marine^ 
although  not  considered  a  technical  offense 
under  the  laws  and  regulations  of  the 
Navy,  is  an  offense  in  nautical  service  and 
within  2  Stat,  at  L.  49,  chap.  33,  art.  32, 
providing  that  all  crimes  conimitted  by  per- 
sons belonging  to  the  Navy,  not  specified  in 
foregoing  articles,  shall  be  punished  accord- 
ing to  the  laws  and  customs  in  such  cases 
at  sea.    Wilkes  v.  Dinsman,  7  How.  89, 

12:  618 

195.  A  commanding  officer  is  justified  in 
repeating  a  punishment  for  disobedience 
after  an  interval  of  two  or  three  days,  and 
after  explanations  and  exhortations  to  duty 
and  time  given  for  reflection,  followed  by 
renewed  disobedience.  Wilkes  v.  Dinsman, 
7  How.  89,  12:  618 

196.  Congress  has  power  to  provide  for 
trial  and  punishment  of  military  and  naval 
offenses,  according  to  the  practice  of  civil- 
ized nations.  Dynes  v.  Hoofer,  20  How. 
65.  15: 838 
died  in  Smith  v.  Whitney,  116  U.  S.  179,  26 

L.  ed.  605,  6  Sup.  Ct.  Rep.  570 — Re  Corbett^ 
9  Ben.  277,  Fed.  Cas.  No.  3,219. 

Desertion. 

Authority  to  Arrest  Deserter  without 
Warrant,  see  Arrest,  4. 

Effect  of  Honorable  Discharge  of  De- 
serter on  Right  to  Bounty,  see 
Boimties,  3. 

Conviction  of  Attempt  to  Desert  on 
Charge  of  Desertion,  see  Courts - 
Martial,  25. 

197.  A  vessel  which  has  been  launched, 
but  is  still  in  process  of  construction  under 
a  contract  to  build  a  protected  cruiser  for 
the  imperial  Russian  government,  is  a  Rus- 
sian ship  of  war,  within  the  meaning  of  the 
provision  of  the  treaty  of  1832  with  Russia, 
which  authorizes  the  arrest  and  surrender 
of  deserters  from  the  ships  of  war  of  that 
country,  although  under  such  contract  the 
vessel  may  be  rejected  for  deficient  speed  or 
excessive  draft,  and  during  her  construction 
is  at  the  risk  of  her  contractors  until  actu- 
ally accepted  or  actual  possession  taken, 
where  the  contract  also  provides  that  the 
vessel  shall  be  constantly  subject  to  inspec- 
tion by  a  board  appointed  by  the  Russian 
Ministry  of  Marine,  and  that,  whether  fin- 
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iflhed  or  unfinished,  the  vessel  and  all  mate- 
rials intended  for  her  construction,  when 
brought  upon  the*  premises  of  the  con- 
tractors, shall  immediately  become  the  ex- 
clusive property  of  the  Russian  Ministry 
of  Marine.  Tucker  v.  Alexandroff,  183  U. 
S.  424,  22  Sup.  a.  Rep.  195,  46:  264 

198.  A  member  of  the  Russian  naval 
service  sent  to  the  United  States  as  one  of 
the  force  ordered  to  take  possession  and 
serve  as  the  crew  of  a  protected  cruiser 
built  for  the  imperial  Russian  government, 
who  deserts  before  the  crew  is  organized  as 
such  and  without  ever  setting  foot  upon  the 
vessel,  is,  nevertheless,  a  deserter  from  a 
Russian  ship  of  war,  within  the  meaning  of 
the  treaty  of  1832  with  Russia,  authorizing 
the  arrest  and  surrender  of  deserters  from 
ships  of  war  of  that  country,  although  such 
cruiser  had  not  yet  been  commissioned  as  a 
member  of  the  Russian  navy.  Tucker  v. 
Alexandroff,  183  U.  S.  424,  22  Sup.  Ct.  Rep. 
195,  46: 264 

199.  The  production  by  a  Russian  vice- 
consul,  of  official  documents  showing  that 
a  person  sought  to  be  arrested  and  detained 
as  a  deserter  from  a  Russian  ship  of  war 
formed  part  of  her  crew,  required  by  the 
treaty  with  Russia  of  1832  as  a  condition 
of  receiving  the  assistance  of  the  local  au- 
thorities, is  waived  by  petitioner  for  a  writ 
of  habeas  corpus  to  inquire  into  a  detention 
under  such  proceedings,  by  Ivis  admission 
upon  the  hearing  accompanying  the  offer  of 
the  passport  under  which  he  entered  the 
United  States,  that  he  came  to  the  United 
States  as  a  member  of  the  Russian  navy, 
detailed  to  become  one  of  the  crew  of  such 
cruiser,  and  that  he  came  for  that  express 
purpose.  Tu^er  v.  Alexandroff,  183  U.  S. 
424,  22  Sup.  a.  Rep.  195,  46:  264 


IX.  Discharge  from  Service, 

Right  to  Compensation  after,  see  infra, 
203-207. 

Effect  of  Honorable  Discharge  of  Deserting 
Soldier  on  Right  to  Bounty,  see  Boun- 
ties, 3. 

Preference  of  Honorably  Discharged  Soldiers 
and  Sailors,  see  Civil  Service,  1. 

Power  to  Redress  Erroneous  Dismissal 
from  Service,  see  Courts,  287b. 

Power  of  Court -Martial  to  Punish  by,  see 
Courts-Martial,  17. 

See  also  supra,   26. 

200.  An  honorable  discharge  of  a  soldier 
from  service  does  not  restore  to  him  pay 
and  allowances  forfeited  for  desertion.  Un- 
der the  term  "allowances"  bounty  is  includ- 
ed. United  States  v.  Landers,  92  U.  S. 
77,  23:  603 

Cited  In  United  States  v.  Elngsley,  138  U.  S. 
91,  .34  L.  ed.  898,  11  Sup.  Ct.  Rep.  286 — 
Huklll  V.  United  States.  16  Ct.  CI.  562 
— ^Dodere  V.  United  States,  33  Ct.  CI.  36 — 
Cole  V.  United  States,  34  Ct.  CI.  453— 
Reynolds  v.  United  States,  89  Ct  CI.  84 — 


BCahan  v.   United   SUtes,   39   Ct.  CI.  102^ 
Lunenburg  v.  Shirley,  132  Mass.  501. 

201.  A  dismissal  or  an  acceptance  of  a 
resignation  from  the  Army  cannot  be  re- 
voked by  the  President.  Blake  v.  United 
States,   103   U.   S.   227,  26:462 

Cited  in  Corson  v.  United  States,  17  Ct.  CL 
349— Miller  v.  United  States,  19  Ct  0.'351 
— Montgomery  v.  United  States,  19  Ct  CL 
375 — McBlair  v.  United  States,  19  Ct  CL 
541. 


X.  Compensation  of  Privaiea. 

Power  of  Court -Martial  to  Punish  by  For- 
feiture of,  see  Courts-Martial,  17. 
See  also  supra,   52. 

202.  A  private  of  the  marine  corps,  who 
was  one  of  the  nuirines  who  compose  the 
marii^e  band,  and  who  performed  on  the 
capilol  and  President's  grounds  under  proper 
orders,  is  entitled  to  the  additional  pav  pro- 
vided by  U.  S.  Rev.  Stat.  §  1613,  U.  S. 
Comp.  Stat.  1901,  p.  1097.  United  States 
V.  Bond,  124  U.  S.  301,  8  Sup.  Ct.  Rep.  501, 

31 :  473 

203.  A  soldier  can  be  deprived  of  pay  for 
transportation  and  subsistence  from  the 
place  of  his  discharge  to  the  place  of  his 
enlistment,  under  U.  S.  Rev.  SUt.  §  1290, 
U.  S.  Comp.  Stat.  1901,  p.  916,  only  when 
his  discharge  is  a  punishment  inflicted  by 
the  judgment  of  a  court-martial  or  other 
military  authority  for  a  specific  offense,  and 
not  when  he  is  discharged  for  unfitness  for 
service  and  general  bad  character.  United 
States  V.  Kingsley,  138  U.  S.  87,  11  Sup. 
Ct.  Rep.  286,  34:  896 

204.  A  soldier  who  cannot  possibly  intend 
to  incur  the  expense  of  transportation  and 
subsistence  from  the  place  of  his  discharge 
to  the  place  of  his  enlistment,  or  who  for 
some  other  reason  is  not  within  the  spirit 
of  U.  S.  Rev.  Stat.  §  1290,  U.  S.  Comp.  SUt 
1901,  p.  916,  as  amended  by  the  act  of 
February  27,  1777,  providing  allowances 
therefor,  is  not  entitled  to  such  allowance. 
United  States  v.  Thornton,  160  U.  S.  654, 
16  Sup.  Ct.  Rep.  415,  40:570 

205.  On  a  soldier's  second  discharge  at 
the  place  of  his  original  enlistment,  if  lus 
service  was  practically  a  continuous  one 
and  his  second  enlistment  may  be  treated  as 
a  re-enlistment,  he  is  not  entitled  to  com- 
mutation for  travel  and  subsiatenoe  to  the 
place  of  his  second  enlistment.  United 
States  V.  Thornton,  160  U.  S.  664,  16  Sup. 
a.  Rep.  415,  40:570 
Cited  m  Hull  v.  United  SUtea,  88  Ct  O.  412. 

206.  To  entitle  a  soldier  to  retained  pay, 
under  U.  8.  Rev.  Stat.  §  1281,  U.  S.  Comp. 
Stat.  1901,  p.  912,  it  is  necessary  to  show 
his  discharge  from  the  service  and  an  hon- 
est and  faithful  service  to  the  date  of  dis- 
charge. A  forfeiture  declared  by  a  court- 
martial  or  other  military  authority  is  not 
necessary  to  defeat  his  right  to  such  pay> 
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where  he  has  been  guilty  of  offenses  which 
show  that  he  has  not  rendered  honest  and 
faithful  service.  United  States  v.  Kingslej, 
138  U.  S.  87,  11  Sup.  Ct.  Rep.  286,  34:  896 
Cited  In  Dodge  t.  United  States,  33  Ct.  CI.  35. 

207.  An  enlisted  man  in  the  Volunteer 
Army  of  the  United  States,  who  has  been 
discharged  on  his  own  application,  is  not  en- 
titled to  recover  the  travel  pay  and  commu- 
tation of  subsistence  from  the  place  of  his 
discharge  to  the  place  of  his  enrollment, 
which  are  allowable  by  U.  S.  Rev.  Stat.  § 
1290  (U.  S.  Ck)mp.  Stat.  1901,  p.  916),  when 
discharged  from  the  service,  except  by  way 
of  punishment  for  an  offense.  United  States 
V.  Bamett,  189  U.  S.  474,  23  Sup.  Ct.  Rep. 
639,  47:  908 

208.  Service  in  a  volunteer  'regiment  was 
not  service  **'m.  the  Army  of  the  United 
States,"  within  the  meaning  of  the  act  of 
Congress  of  July  5,  1838,  giving  an  addi- 
tional ration  per  diem  for  every  five  years' 
service  in  the  Army,  but  such  volunteer 
service  can  be  computed  only  when  rendered 
since  April  19,  1861,  and  by  virtue  of  the 
act  of  March  2,  1867.  United  States  v. 
Sweeny,  157  U.  S.  281,  15  Sup.  Ct.  Rep. 
608,  39:  702 
Cited  In   Deming  v.  McClaughry,  51  C.   C.   A. 

354,  113  Fed.  644. 


ARRAIGNMENT. 

Sufficiency  of  Record  to  Show,  see  Criminal 
Law,  232. 


^»» 


ARRAY. 

Of  Jurors,  Challenge  to,  see  Jury,  121-123. 


ARR£ST. 

J.  For  Crime,  1-5. 
II,  In  Civil  Cases,  6, 

Of  Judgment,  see  Criminal  Law,  III.  e; 
Grand  Jury,   13;   Judgment,   XII.  c. 

Arresting  Verdict  for  Defect  in  Form,  see 
Trial,  872. 

Liability  on  Stipulation  Discharging  Steam- 
er from  Arrest,  see  Damages,  124. 

Liability  for  False  Arrest,  see  False  Impris- 
onment. 

Limitation  of  Action  for  Unlawful  Arrest, 
see   Limitation   of   Actions,   321. 

Of  Mail  Carrier  as  Obstruction  of  the  Mail, 
«ee  Postoffice,  104. 

Liability  of  Military  Oflficer  for,  see  War,  85. 

Privilege  from,  see  Writ  and  Process,  II L 
e,  2. 


I.  For  Crime, 

Prejudicial  Error  in  Instruction  as  to  Hom- 
icide  while   Resisting,   see   Appeal   and 
Error,  5125,  5126. 
U.  S.  Dig.— 50 


Instruction  as  to  Self-Defense  in  Resisting 
Arrest,  see  Trial,  725. 

By  Military  Officer,  see  Army  and  Xavy, 
163. 

Liability  to,  after  Forfeiture  of  Recogni- 
zance, see  Bail  and  Recognizance,  31. 

In  Proceedings  by  Court-Martial,  see  Courts- 
Martial,  66,  67. 

Warrant  of,  see  Criminal  Law,  III.  c. 

Affidavit  to  Obtain  Warrant  as  Evidence  on 
Motion  to  Commit,  see  Evidence,  1307. 

Fees  of  Election  Supervisor  Making  Arrest, 
see  elections,  2 2d. 

Fees  of  Marshal,  see  Marshal,  45-47. 

Jurisdiction  of  Person  Unlawfully  Surren- 
dered or  Transported  to  Place  of  His 
Crime,   see  Extradition,  VI. 

Treaty  as  Legal  Authority  for  Making  Ar- 
rest, see  Extradition,  20. 

Review  of  Illegality  on  Habeas  Corpus  Gen- 
erally, see  Habeas  Corpus,  121-125. 

Under  Warrant  Naming  Third  Person,  Lia- 
bility for  Making,  see  False  Imprison- 
ment, 1. 

Of  Insubordinate  Seaman,  see  Constitution- 
al Law,  784;  Seamen,  10,  11. 

1.  A  warrant  issued  by  the  House  of  Rep- 
resentatives will  reach  to  the  bounds  of  the 
United  States.  Anderson  v.  Dunn,  6  Wheat. 
204,  5:  242 
Cited  in  Sanborn  v.  Carlton,  15  Gray,  402. 

2.  "Apprehended"  includes  a  military  ar- 
rest or  seizure.    Re  Bollman,  4  Cranch,  75, 

2:  554 

Editorial  notes. 

Homicide  by  officer  making.  25:  648 

Right    to    enter    dwelling   to    make. 

16:  500 
[Homicide  in  resisting.     66  L.R.A.  353. 
What  information  is  accused  entitled  to 
at  the  time  of  arrest.     42  L.R.A.  673.] 

Arrest  without  warrant. 

3.  By  the  common  law  of  England,  an 
arrest  for  felony  could  be  made  without  a 
warrant;  but  not  for  a  misdemeanor  unless 
the  crime  was  committed  in  the  presence  of 
the  one  making  the  arrest.  Kurtz  v.  Moffitt, 
115  U.  S.  487,  6  Sup.  Ct.  Rep.  148,  29:  458 
Cited  In  Matthews    v.    United    States.   32   Ct. 

CI.  137— Scott  V.  Eldrldge,  154  Mass.  27. 
12  L.R.A.  382,  27  N.  E.  677— Palmer  v. 
Maine  C.  R.  Co.  92  Me.  408,  44  L.R.A.  (37.1, 
60  Am.  St.  Rep.  513,  42  Atl.  800. 

4.  A  police  officer  of  a  state,  or  a  private 
citizen,  has  no  authority  as  such,  without 
any  warrant  or  military  order,  to  arrest 
and  detain  a  deserter  from  the  Army  of  the 
I'nited  States.  Kurtz  v.  Moffitt,  115  U.  S. 
487,  6  Sup.  Ct.  Rep.  148,  29:  458 
Cited  In  Re  Fair,  100  Fed.  152. 

5.  An  officer  at  the  Pine  Ridge  Indian  res- 
ervation in  South  Dakota  has  no  authority 
to  arrest  a  resident  on  such  reservation 
without  a  warrant,  on  a  charge  of  misde- 
meanor not  committed  in  his  presence.  Bad 
Elk  V.  United  States,  177  U.  S.  529,  20  Sup. 
Ct.  Rep.  729,  44:  874 
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ARREST,  II.— ASSAULT. 


II.  In  CivU  Cases, 

Right  of  Bail  as  to,  see  Bail  and  Recogni- 
zance, 44,  45,  58. 

What  Law  Determines  Privilege  or  Liabil- 
ity, see  Conflict  of  Laws,  205,  206. 

Propriety  of  State  Practice  -in  Federal 
Courts,  see  Courts,  1317. 

Effect  to  Discharge  Debtor's  Estate,  see  Ex- 
ecution, 95-99. 

Execution  against  the  Person,  see  Execu- 
tion, 100. 

Imprisonment  for  Debt,  see  Imprisonment 
for  Debt. 

Fees  of  Marshal,  see  Marshal,  44. 

Propriety  of  Habeas  Corpus  as  Remedy,  see 
Habeas  Corpus,  9,  10. 

Privilege  from,  see  Writ  and  Process,  III. 
e,  2. 

Time  for  Testing  Alias  Capias,  see  Writ 
and  Process,  10. 

Conclusiveness  of  Judgment  Against  per- 
son Arrested,  see  Writ  and  Process, 
79b. 

6.  [Inchoate  and  inconclusive  proceed- 
ings in  bankruptcy  in  a  foreign  court,  no 
discharge  of  the  debt  having  been  made, 
are  no  bar  to  a  debtor's  arrest.  Gorgerat  v. 
M'Carty   (Ct.  Com.  PI.  Phila.)   1  Dall.  366, 

1:179] 

Editorial  notes. 

[Right  to  arrest  in  breach  of  promise 
case.     59  LJa.A.  954. 

Right  to  arrest  partner  in  civil  action 
or  proceeding.    4  L.R.A.(N.S.)   130.] 


ARRIVAIi. 

Of  Vessel,  What  Constitutes,  see  Shipping, 
24. 


ARSENALS. 

Exclusive    Power    of    Congress    as    to,    see 
States,  88-91. 


ARSON. 

Consolidating   Indictments    for    Arson    and 
Assault,  see  Criminal  Law,  139-142. 

Editorial  notes. 

[Burning  one's  own  property.  32  L.R.A. 
647. 

Proof  of  corpus  delicti  in.  68  LJRA.  41, 
55,  71.] 


ART. 

Duty  on  Works  of  Art,  see  Duties,  V.  d, 

17. 
Patentability   of  Advance  in,  see  Patents, 

188,  189,  229-233. 


ARTICLES  OF  ASSOCIATION. 

Power  of  Corporation  under,  see  Corponk 
tions,  274. 

Subsequent  Ratification  of  Contract  Pre- 
viously Entered  into,  see  CorporatioDB, 
415. 

Reservation  to  Insurance  Company  of  Right 
to  Amend,  see  Insurance,  386. 


ARTICLES  OF  CONFEDERATION^ 

See  Colonies  and  The  Confederation. 


ARTIFICIAL  BEING. 


Corporation  as,  see  Corporations,  17-19.. 


ARTIFICIAL  FLOWERS. 

Duty  on,  see  Daties,  262. 


ARTILLERY. 

Effect  of  Use  of,  on  Vessel  in  Violation  cf 
Charter  Party,  see  Shipping,  120. 


ASSAtTLT. 

Locality  of  Jurisdiction  for,  see  Admiralty^ 
117. 

Jurisdiction    of    Admiralty    over,   see   Ad- 
miralty, 141. 

Jurisdictional  Amount  on  Appeal,  see  Ap- 
peal and  Error,  459. 

On  Enrolling  Officer,  see  Army  and  Navy^ 
16. 

By  Commander  on  Marine,  see  Army  and 
Navy,  164-167. 

By  Servant,  Liability  of  Carrier,  see  Cu- 
riers,  25,  26. 

Conviction  of,  after  Conviction  of  Murder, 
see  Criminal  Law.  74. 

Consolidating   Indictments    for    Arson  sad 
Assault,  see  Criminal   Law,  142. 

As  Justification   for   Homicide,  see  Homi- 
cide, 10,  18-20. 

Killing  in  Self -Defense  by  Person  Commit- 
ting, see  Homicide,  16. 

Instruction   as   to   Intent   to   Commit,  see 
Trial,  708. 

Instruction  as  to  Deadly  Weapon,  see  Trial, 
728. 

Editorial  notes. 

Intent  as  element  of  crime.  41:4§1 

Evidence  sufficient  to  sustain  conviction. 

41:481 

[Intent  as  an  element.    14  LJtA.  226. 
Consent   as   justification    for.    16  LR.A.- 
853. 
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SoKcitfttioii  to.    25  L.R.A.  434. 
In  recapture  of  property.     14  L.R.A.  317. 
Mistaken    identity    as    justification    for. 
17  LBJL  665.] 


ASSENT. 

Of  Creditors  to  Assignment  for  Creditors, 

see   Assignment   for   Creditors,    38-42, 

80. 
Of  Corporation  to  Exercise  Power  to  Amend 

Charter,  see  Corporations,  175. 
Presmnption  and  Burden  of  Proof  as  to,  see 

Evidence,  II.  e,  4. 
Keeeasity  of,  to  Constitute  Sale,  see  Sale,  8. 
See  also  Consent. 


^  ' 


ASSESSMENT. 


IMserimination  in,  see  Constitutional  Law, 
IV.  a,  4. 

State  Laws  and  Decisions  as  Rules  of  De- 
cision in  Federal  Courts,  see  Courts, 
VII.  c,  6. 

Canclusiveness  of  Judgment  as  to,  see  Judg- 
ment, III.  j,  4,  d. 

On  Stock  Subscription,  see  Banks,  238,  239, 
301,  309;  Corporations,  587,  588,  599, 
606,  624,  641-650,  652,  194;  Judgment, 

,       790,  791;  Limitation  of  Actions,  348- 

I       351. 

Of  Damages,  see  Damages,  VIII. 

Of  Duties,  see  Duties,  VIII. 

Of  Tax,  see  Taxes.  III.  b. 

By  Mutual  Benefit  Societies,  see  Insur- 
ance, XIX. 

By  Irrigation  District,  see  Irrigation  Dis- 
tricts, 5. 

For  Drainage,  see  Drains,  5. 

For  Public  improvement,  see  Constitutional 
Law,  IV.  b,  6,  o;  Public  Improvements, 
£L 


ASSESSMENT  INSITRANCE. 

See  Constitutional   Law,   1398;    Insurance, 


ASSESSORS. 

Federal  Question  as  to  Liability  for  Errors 
in  Assessment,  see  Appeal  and  Error, 
1933. 

Duty  of  in  Valuing  Property,  see  Taxes. 
565. 


ASSETS. 

In  Bankruptcy  Generally,  see  Bankruptcy, 

VL 
Surrender  Values  is  Tontine  Policies,  see 

Bankruptcy,  262. 


Bill  for  Discovery  of,  see  Discovery  and  In- 
spection, 7,  14. 

Of  Decedent's  Estate,  see  Executors  and 
Administrators,  III. 

Collection  and  Distribution  of  Firm  Assets 
by  Surviving  Partner,  see  Partnership, 
181-185. 


ASSIGNEES. 

In  Assignment  for  Creditors,  see  Assignment 
for  Creditors,  III. 

In  Bankruptcy,   see  Bankruptcy. 

Title  of  Assignees  in  State  Insolvency  Pro- 
ceedings, see  Insolvency,  IIL 


ASSIGNMENT. 

r 

J.  What  Asaignahlef  1^9. 
II.  Form  and  Requisites,  10' 14, 

III.  What  rasses,  16^0. 

IV.  Validity  and  Effect,  17 '24. 

V.  Equitable  Assignments,  26'42. 
VI.  BigTits  and  Ohligatiiyns  of  Parties, 
43-09. 
a.  In  General,  43-68. 
t.  Equities  and  Offsets,  69-07. 
c.  Assignor's  Bight  to  Interfere  in 
Suits,  08-9. 

Of  Error,  see  Appeal  and  Error,  m.  d,  9, 
€   (5);   V.  t. 

Of  Negotiable  Paper,  see  Bills  and  Notes, 
IIL;  V. 

Of  Bill  of  Lading,  see  Bills  of  Lading,  II. 

Of  Debt  or  Claim,  Champerty  in,  see  Cham- 
perty and  Maintenance,  6-11. 

Of  Rights  under  Copyright,  see  Copyright, 

n.  b. 

Of   Corporate   Franchise,   see   Corporations, 

m.  c. 

Of  Corporate  Stock,  see  Corporations,  IX.  c. 

Of  Damages  by  Deed,  see  Deeds,  58. 

Of  Right  of  Action  for  Damage  by  Flowage 

of  Lands,  see  Eminent  Domain,  153. 
By  Husband  of  Debt  Due  Wife,  see  Husband 

and  Wife,  60. 
Of  Insurance  Policy,  see  Insurance,  X. 
Of  Audit  Certificates,  see  Interest,  58. 
Of  Judgment,  see  Judgment,  IX.  a. 
Of  Lease,  see  Landlord  and  Tenant,  11.  e. 
Of  lien,  see  Liens,  29. 
Of  >iortgage,  see  Mortgage,  V. 
Of   Firm  Demand,  see  Partnership,   78. 
Of  Patent  or  Interest  Therein,  see  Patents, 

xin.  b. 

Of  Virginia  Military  Warrants,  see  Public 

Lands,  1338,  1339. 
Of  Trademark,  see  Trademark,  HI. 
Of  Right  to  Use  Trade  Name,  as  Incident  to 

Good  Will,  see  Good  Will,  2. 
Of  Spanish  Concession  as  Question  for  Jury, 

see  Trial,  192. 
What  Record  Must  Show  as  to,  see  Appeal 

and  Error,  3310. 
For  Creditors,  see  Assignment  for  Creditors. 
What  Law  Governs,  see  Conflict  of  Laws, 

L  h. 
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Assignees  as  ''Legal  Representatives,"  see 
Contracts,  282. 

Partial  Assignment  of  Contract  to  Con- 
struct County  Jail,  see  Counties,  17. 

Jurisdiction  of  Equity,  see  Equity,  106-109. 

Presumption  of  Assent  of  Assignee,  see  Evi 
.    dence,  218. 

Recital  in  as  Evidence  of  Payment,  see  Evi- 
dence, 2424. 

Conclusiveness  against  Assignor  of  Judg- 
ment against  Assignee,  see  Judgment, 
804. 

Removal  of  Bar  of  Limitations  by  Assign- 
ment to  United  States,  see  Limitation 
of  Actions,  579. 

Right  of  Municipality  as  against  Subcon- 
tractors, see  Municipal  Corporations, 
71. 

Effect  of,  on  Right  of  Action,  see  Parties, 
I.  a,  3. 

Assignor  as  Necessary  Party  Generally,  see 
Parties,  205. 

Assignor  of  Bond  as  Party  to  Foreclosure 
Suit,  see  Mortgage,  334. 

Intervention  by  Assignee,  see  Parties,  290, 
305. 

Jurisdictional  Averments  in  Suit  by  As- 
signee, see  Pleading,  329,  330,  351. 

Effect  on  Right  to  Remove  Cause,  see  Re- 
moval of  Causes,  96,  97.  . 

Sufficiency  of  Evidence  of  to  Go  to  Jury, 
see  Trial,  133. 

Interest  of  Beneficiary  in  Trust,  see  Trusts, 
203. 


/.  What  Aasignahle, 

Parol  Evidence  to  Show  that  Absolute  As- 
signment was  Intended  as  Collateral  Se- 
curity, see  Evidence,  1556. 

Pledgee's  Rights  in  Pledge,  see  Pledge,  30. 

Validity  of  Power  of  Attorney  to  Locate 
Haif-Breed  Scrip,  see  Public  Lands,  584, 
585. 

Validity  of  Assignment  to  Government 
Pursuant  to  Statute,  see  United  States, 
365. 

Transfer  of  Entryman's  Rights  in  Public 
Lands,  see  Public  Lands,  845-864. 

Assignability  of  Note  Payable  in  Office  Notes 
of  Bank,  see  Bills  and  Notes,  39. 

Claims  upon  Bounty  of  Government,  see 
Claims,  5. 

Contingent  Rights,  see  Claims,  45. 

Corporate  Franchise,  see  Corporations,  142- 
148. 

Rights  Growing  out  of  Invention  before 
Patent  is  Obtained,  see  Patents,  813. 

Of  Right  of  Entry,  see  Real  Property,  32. 

Trademark,  see  Trademark,  42,  44. 

Claims  against  United  States  Generally,  see 
Claims,  I.  c. 

Soldier's  Claims  for  Military  Land  War- 
rants,  see  Public  Lands,   509,   510, 

See  also  Parties,  29. 

1.  A  bond  with  a  collateral  condition,  In 
an  action  upon  which  it  would  be  necessary 
to   assign   breaches  and   call   in  a   jury  to 


aHsess  damages,  is  not  assignable  under  the 

^statute  of  Virginia.    That  statute  applied  to 

such  bonds  only  as  were  to  become  void  on 

the  payment  of  a  sum  certain.     Lewis  t. 

Karwood,  6  Cranch,  82.  3: 160 

Cited    In    Winston    v.    Metcalf.    6    Ala.    760— 

Winston    V.   Metcalf.   7   Ala.   841 — Brown  t. 

Chambers,  12  Ala.  707 — Wilson  ▼.  McEIroj, 

2  Smedes  &  M.  250 — Shackelford  v.  Frankt, 

25    Miss.    53— Sloddart    v.    Smith,    5    Binn. 

366. 

2.  The  general  principle  of  the  law  is 
that  choses  in  action  are  not  at  law  as- 
signable. But  if  assigned,  and  the  debtor 
promises  to  pay  the  debt  to  the  assignee, 
the  latter  may  maintain  an  action  against 
the  debtor  as  for  money  received  to  his 
use.      Tiernan    v.    Jackson,    5    Pet.   580. 

8:234 
Cited  In  Glenn  ▼.  Marbary.  146  U.  S.  508.  36 
L.  ed.  794,  12  Sup.  Ct.  Rep.  914 — Barke  t. 
United  States,  13  Ct.  01.  241— The  Hull  of 
a  New  Ship.  2  Ware.  210,  Fed.  Cas.  No 
6.859 — Price  v.  Bradford,  6  Ga.  366— Public 
Schools  V.  Heath,  15  N.  J.  Eq.  29— KihD- 
weller  t.  Anderson.  78  N.  C.  143 — Finnell 
y.  Burt,  2  Handy  (Ohio)  214 — Cook  t.  Dann. 
2  Clarke  (Pa.)  518 — Bennett  ▼.  Railroad 
Co.  7  Phlla.  13,  25  Phila.  Leg.  Int.  29- 
Provldence  ▼.  St.  John's  LodKe*  2  R.  I.  150 
— BUn  Y.  Pierce,  20  Vt.  20 — I^wls  ▼.  Glenn. 
84  Va.  980.  6  S.  B.  866 — Vanderwerkea 
.    Y.    Glenn,  85  Va.  13,  6  S.  E.  806. 

3.  Courts  of  law  take  notice  of  assign- 
ments of  choses  in  action,  and  afford  them 
every  support  and  protection  not  inconsist- 
ent with  established  principles  and  modes  of 
proceeding  which  govern  tribunals  acting 
according  to  the  course  of  the  common 
law.     Welch  v.  Mandeville,  1   Wheat.  233, 

4:79 
Cited  in  Cronin  v.  Patrick  County,  4  Hn^rbes. 
632 — Brush  Electric  Co.  t.  California  Elec- 
tric Light  Co.  3  C.  C.  A.  383.  7  U.  8.  App. 
409.  52  Fed.  960— Lamkln  v.  Phillips.  9 
Port.  (Ala.)  102— Walter  y.  Whitlock.  9 
Fla.  102.  76  Am.  Dec.  607 — ^Andrews  t. 
Central  Nat.  Bank,  77  Md.  28,  25  Atl.  915 
— Dana  v.  Merrill,  6  Cush.  287,  52  Am.  L>m. 
782 — James  v.  Newton,  142  Mass.  377.  56 
Am.  Rep.  602,  8  N.  E.  122— Pass  t.  McIUe. 
36  Miss.  149 — Sloan  v.  Sommers,  14  N.  J.  L. 
512— Davenport  v.  Elisabeth,  43  N.  J.  L.  151 
—Otis  V.  Adams,  56  N.  J.  L.  40,  27  All. 
1092 — Freund  v.  Importers*  &  T.  Nat,  Bank. 
76  N.  Y.  356 — Greene  v.  Repablic  F.  Ins.  Co. 
84  N.  Y.  575 — Wilson  v.  Stilwell.  14  Ohio 
St.  471— Oaullagher  v.  Caldwell.  22  Pa.  302, 
60  Am.  Dec.  85 — RoUison  v.  Hope,  18  Tex. 
451. 

4.  A  mere  license  to  a  party,  which  does 
not  contain  "his  assigns,"  or  equivalent 
words  showing  that  it  was  to  be  assi^oisble, 
is  simply  a  grant  of  a  personal  power  to  the 
licensee,  and  is  not  transferable  by  him. 
Troy  Iron  &  Nail  Factory  v.  Coming,  14 
How.  193,  14:  383 
Cited   In   Oliver   v.    Rum  ford   Chemical   Worki, 

109  U.  S.  82,  27  L.  ed.  864.  3  Sup.  Ct.  n^P 
61— Hapf?ood  V.  Hewitt,  119  U.  S.  234.  30 
L.  ed.  372,  7  Sup.  Ct.  Rep.  193 — Lane  A 
B.  Co.  V.  Locke,  150  U.  8.  195.  37  L.  rf- 
1050,  14  Sup.  Ct.  Rep.  78 — Putnam  t.  Hol- 
lender.  19  Blatchf.  58,  6  Fed.  892— Ulten- 
thal  V.  Washburn,  4  Woods.  69,  8  Fed.  709 
— Gibbs  V.  Hoefner,  22  Blatchf.  38,  19  Ffd. 
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825 — Eclipse  Windmill  Co.  y.  Woodroanse 
Windmill  Co.  24  Fed.  653— Haffcke  y.  Clark, 
1  C.  C.  A.  574,  8  U.  S.  App.  69,  50  Fed. 
636 — Thomson  ▼.  Citizens'  Nat.  Bank,  3  C. 
C.  A.  o24,  10  U.  S.  App.  500,  53  Fed.  256 
— Waterman  v.  Shlpman,  5  C.  C.  A.  375, 
14  U.  S.  App.  312.  55  Fed.  986— Burnell  v. 
Chown,  69  Fed.  998 — Houghton  t.  Rowley, 
9  Pblla.  290,  30  Phila.  Leg.  Int.  60. 

5.  A  mere  expectancy,  as  that  of  an  heir 
at  law  to  the  estate  of  his  ancestor,  or  the 
interest  which  one  may  take  in  the  will  of 
another  then  living,  or  the  share  to  which 
such  person  may  become  entitled  under  an 
appointment,  or  in  personal  estate  as  pre- 
sumptive next  of  kin,  is  assignable  in 
equity.     Hinkle  v.  Wanzer,  17  How.  353, 

15:  173 

6.  A  contingent  claim  is  an  assignable 
interest.  Hunter  v.  United  States,  6  Pet. 
173,  8:  86 
Cited    in    Leonard    v.    Nye,    125    Mass.    467 — 

Heard  v.  Sturgis,  146  Mass.  553,  16  N.  E. 
437. 

Editorial  notes. 

Of   patents.  37:  749 

Before  issuing  and  reissuing.  13:  504 
Of  trademark.  37:  847;  40:  155 

Of  lien  or  right  to  lien.  21:  96) 

[Of  right  to  set  aside  a  judgment.  15 
L.ItA.  813.] 

Contracts. 

Bill  or  Note,  see  Bills  and  Notes,  III.  a. 

Covenant  of  Seisin,  see  Covenant,  34. 

Covenant  of  Warranty,  see  Covenant, 
35. 

Contracts  with  United  States,  see  Unit- 
ed States,  358-361. 

Parol  Evidence  to  Establish  Condition, 
see  Evidence,  1566. 

7.  When  rights  arising  out  of  contract 
are  coupled  with  obligations  to  be  per- 
formed by  the  contractor,  and  involve  such 
a  relation  of  personal  confidence  that  it 
must  have  been  intended  that  the  rights 
should  be  exercised  and  the  obligations  per- 
formed by  him  alone,  the  contract,  includ- 
ing both  his  rights  and  his  obligations,  cannot 
be  assigned  without  the  consent  of  the  other 
party  to  the  original  contract.  Delaware 
County  v.  Diebold  Safe  &  Lock  Co.  133  U. 
S.  473,  10  Sup.  a.  Rep.  399,  33:  674 
Burck   v.   Taylor,   152   U.   S.   634,   14   Sup. 

Ct.  Rep.  696,  38:  578 

Arkansas  Valley  Smelting  Co.  v.  Belden 
Min.  Co.  127  U.  S.  379,  8  Sup.  Ct.  Rep. 
1308,  32:  246 

Cited  in  Delaware  County  v.  Diebold  Safe  & 
Ix>ck  Co.  133  U.  S.  488,  33  L.  ed.  680.  10 
Sup.  Ct.  Rep.  390 — Cincinnati  Siemens-Lun- 
gnn  Gas  Illuminating  Co.  v.  Western  Sle- 
mens-Langren  Co.  152  U.  S.  202.  38  L.  ed. 
412.  14  Sap.  Ct.  Rep.  523 — Burck  v.  Taylor, 
152  U.  S.  651,  38  L.  ed.  584.  14  Sup.  Ct. 
Rep.  696 — Wheeler  v.  Walton  k  W.  Co.  64 
Fed.  667 — Edmunds  ▼.  Illinois  C.  R.  Co.  80 
Fed.  81 — Horst  v.  Roehm.  84  Fed.  560— 
Snow  ▼.  Nelson,  113  Fed.  358 — Col  ton  v. 
Raymond,  52  C.  C.  A.  388.  114  Fed.  869— 
American  Bonding  ft  T.  Co.  v.  Baltimore 
ft  O.  8.  W.  R.  Co.  60  C.  C.  A.  67,  124  Fed. 
R71— Neeley  v.  Phillips.  70  Ark.  92,  66  S. 
W.  349 — LaRue  v.  Groezinger,  84  Cal.   285, 


18  Am.  St.  Rep.  179,  24  Pac.  42 — Mueller 
V.  Northwestern  University,  195  111.  249, 
88  Am.  St.  Rep.  194,  63  N.  E.  110 — Barker 
V.  Keown,  67  III.  App.  485 — Mueller  v.  North- 
western University,  95  111.  App.  265 — Lang- 
don  V.  Hughes,  113  111.  App.  205 — Sprankle 
V.  Trulove,  22  Ind.  App.  591,  54  N.  E.  461 — 
Campbell  v.  Sumner  County,  64  Kan.  377, 
67  Pac.  866 —  Bagby  ft  R.  Co.  v.  Rivers,  87 
Md.  421,  40  L.R.A.  634,  67  Am.  St.  Rep. 
357,  40  Atl.  171 — Jackson  v.  Sessions,  109 
Mich.  222,  67  N.  W.  315— Northwestern 
Cooperage  ft  Lumber  Co.  v.  Byers,  133  Mich. 
538,  95  N.  W.  529 — Moore  v.  Thompson,  93 
Mo.  App.  347,  67  S.  W.  680 — State  ex  rel. 
Kansas  City  Loan  Guarantee  Co.  v.  Kent, 
98  Mo.  App.  287,  71  S.  W.  1066— Hall  v. 
Chltwood,  106  Mo.  App.  571,  81  S.  W.  208 
—Rice  V.  Gibbs,  40  Neb.  266,  58  N.  W.  724 
— Zetterlund  v.  Texas  Ijind  ft  Cattle  Co.  55 
Neb.  359.  75  N.  W.  860— Fortunato  v.  Pat- 
ten, 147  N.  Y.  282,  41  N.  E.  572— New 
York  Bank  Note  Co.  v.  Hamilton  Bank  Note 
Engraving  ft  Printing  Co.  28  App.  Dlv. 
422,  50  N.  Y.  Supp.  1093 — Consumers  Ice 
Co.  V.  Webster,  Son  ft  Co.  32  App.  Div. 
595,  53  N.  Y.  Supp.  56 — A.  S.  Holmes  Ref. 
Co.  T.  United  Refiners*  Export  Oil  Co.  33  App. 
Dlv.  69,  53  N.  Y.  Supp.  81 — Barcus  ▼.  Dor- 
rles,  64  App.  Div.  114,  71  N.  Y.  Supp.  695 
— Consumers  Ice  Co.  v.  Webster,  Son  ft  Co. 
79  App.  Dlv.  353,  79  N.  Y.  Supp.  385 — 
Menger  v.  Ward,  87  Tex.  627,  30  S.  W.  853 
— Weston  V.  Ralston,  48  W.  Va.  187,  36  S. 
E.  446 — Poling  v.  Condon-Lane  Boom  ft 
Lumber  Co.  55  W.  Va.  536,  47  S.  E.  279. 

8.  A  contract  by  a  mining  company  to  de- 
liver ore  from  time  to  time,  to  be  paid  for 
after  a  subsequent  assay  and  ascertainment 
of  the  price,  is  not  assignable  by  the  pur- 
chaser, where  no  security  is  given  for  pay- 
ment, except  the  character  and  solvency  of 
the  parties.  Arkansas  Valley  Smelting  Co. 
V.  Belden  Min.  Co.  127  U.  S.  379,  8  Sup.  Ct. 
Rep.  1308,  32:  246 

—  Editorial  notes. 

Of  policy  of  life  insurance.  26:  268 

[Of  wages  or  salary  to  be  earned,  5  LJEI.A. 
(N.S.)    565.] 

Personal  torts. 

9.  Mere  personal  torts  which  die  with 
the  party,  and  do  not  survive  to  his  personal 
representatives,  are  incapable  of  passing 
by  assignment,  but  vested  rights  ad  rem 
and  in  re,  possibilities  coupled  with  an  in- 
terest, and  claims  to  property,  may  pass 
by  assignment.  Comegys  v.  Vasse,  1  Pet. 
193,  7:  108 
Cited  in  Williams  v.  Heard,  140  U.  S.  542,  35 

L.  ed.  555,  11  Sup.  Ct.  Rep.  885 — Atocha 
V.  United  States,  6  Ct.  CI.  70 — Ware  v. 
Brown,  2  Bond,  270,  Fed.  Cas.  No.  17,170 
— Tufts  V.  Matthews,  10  Fed.  610 — Davis 
V.  St.  Louis  &  S.  F.  R.  Co.  26  Fed.  790 — 
Calder  v.  Henderson,  4  C.  C.  A.  586,  2  U. 
S.  App.  627,  54  Fed.  804 — Lawrence  v. 
Martin.  22  Cal.  177— Whltaker  v.  Gavlt,  18 
Conn.  527 — United  States  ex  rel.  Miles  Plant- 
ing k  Mfg.  Co.  V.  Carlisle,  5  App.  D.  C.  147 
— Hutchinson  v.  Brown,  8  App.  D.  C.  163 — 
Campbell  v.  Dexter,  17  App.  D.  C.  460 — 
Central  R.  &  Bkg.  Co.  v.  Bmnswick  &  W. 
R.  Co.  87  Ga.  388.  13  S.  B.  520— Patterson 
V.  Crawford,  12  Ind.  245 — Stewart  v.  Balders- 
ton,  10  Kan.  142 — Noble  v.  Hunter,  2  Kan. 
App.  543,  43  Pac.  994 — Pindell  v.  Grooms. 
18  B.  Mon.  505 — Francis  v.  Burnett,  84  Ky. 
34 — Johnson    v.    Shields,    32    Me.    428  -Kne- 
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yals  ▼.  BlauTelt,  82  Me.  462,  19  Atl.  818 
— Final  V.  Backus,  18  Mich.  231 — ^Hunt 
▼.  Conrad,  47  Minn.  558,  14  L.R.A.  514,  50 
N.  W.  614— Butler  ▼.  New  York  &  B.  R. 
Co.  22  Barb.  112— Smith  ▼.  New  York  &  N. 
H.  R.  Co.  28  Barb.  607 — ^Zabrlskie  ▼.  Smith, 
13  N.  Y.  335,  64  Am.  Dec.  551 — Boden- 
hamer  v.  Welch,  89  N.  C.  81 — Hall  v.  Cin- 
cinnati. H.  ft  D.  B.  Co.  1  Dianey  (Ohio)  59 
— Grant  v.  Ludlow,  8  Ohio  St.  87 — Carding- 
ton  Y.  Fredericks,  46  Ohio  St.  448.  21  N. 
E.  766— Sibbald'8  EsUte,  18  Pa.  254— Miller 
V.  Newell,  20  S.  C.  140,  47  Am.  Rep.  833— 
Galveston,  H.  &  S.  A.  R.  Co.  t.  Freeman, 
57  Tex.  157— Norfolk  &  W.  R.  Co.  t.  Read, 
87  Va.  189,  12  S.  E.  895 — Gibson  ▼.  Gib- 
son, 43  Wis.  32,  28  Am.  Rep.  537 — Webber 
V.  Quaw,  46  Wis.  119,  49  N.  W.  830. 

Kditorial  notes. 

Assignability  of  action  for  personal  torts. 
[14  LJI.A.  512;    44   L.R.A.   177] ;       7:108 


JJ.    Form  and  HequUites, 

Assignment     of     Claims     against     United 

States,  see  Claims,  54,  55. 
Assignment    of    Judgment,    see    Judgment, 

1080. 
Assignment  of  Patent,  see  Patents,  795. 
Assignment  of  Certificates  of  Public  Debt 

of  Texas,  see  States,  214. 

10.  Assignment  by  operation  of  law,  as 
in  case  of  an  executor,  is  quite  different 
from  assignment  by  act  of  the  party. 
Arkansas  Valley  Smelting  Co.  v.  Belden 
Min.  Co.  127  U.  S.  379,  8  Sup.  Ct.  Rep. 
1308,  32: 246 

11.  The  failure  of  an  assignor  to  deliver 
to  the  assignee  copies  of  the  bills  of  lading 
which  are  in  his  possession  does  not  leave 
the  property  subject  to  the  attachment  of 
the  assignor's  creditors  who  have  no  notice 
of  the  deed.    Harris  v.  D'Wolf,  4  Pet.  147, 

7:811 

12.  The  nondelivery  of  a  vessel,  assigned 
to  secure  or  pay  a  bona  fide  debt,  does  not 
make  the  assignment  absolutely  void.  Har- 
ris V.  DWolf,  4  Pet.  147,  7:  811 

13.  Claims  against  an  insolvent  can  be 
assigned  only  in  equity;  and  notice,  when 
given,  consummates  the  assignment.  Full 
payment  of  the  claim  cannot  be  obtained 
on  the  ground  of  its  being  valid  at  law. 
Brashear  v.  West,  7  Pet.  608,  8:  801 

14.  No  particular  words  are  necessary  for 
an  assignment,  but  any  words  are  sufficient 
which  show  an  intention  of  transferring  a 
chose  in  action  for  the  use  of  the  assignee. 
Hinkle  v.  Wanzer,  17  How.  353,  15:  173 
Spain  V.  Brent  (Spain  v.  Hamilton)  1  Wall. 

604,  17: 619 

Cited  in  McPike  v.  HcPherson.  41  Mo.  524 — 
Chapman  v.  Plumoner,  36  Wis.  266. 

Editorial  note. 

[Of  trademark  by  bankruptcy  or  insol- 
vency assignment.     46  L.RAl.  541.] 


Ill,  What  Pcusnes. 

By  Assignment  of  Mortgage,  see  Mortgan, 

V. 
On  Assignment  of  Patent,  see  Patents,  814. 

15.  An  assignment  of  goods  in  traatit 
carries  with  it  the  return  cargo  purchased 
with  the  proceeds.  Conard  v.  Atlantic  Int. 
Co.  of  New  York,  1  Pet.  386,  7: 189 
Cited  in   Harris  v.   D'Wolf,   4   Pet.   150,  T  L 

ed.  813 — Keene  v.  Wheatiey,  9  Am.  L.  Bag. 
75,  Fed.  Cas.  No.  7,644 — Keene  v.  Wlieatl«j, 
6  Clark  (Pa.)  542. 

16.  An  assignment  by  plaintiff,  of  a  judg- 
ment and  all  bonds  taken  in  the  suit  trans- 
fers a  bond  given  in  the  suit  by  defendant 
to  release  property  from  an  attachment 
therein.    George  v.  Tate,  102  U.  S.  564, 

26:232 
Cited  in   Commercial   Bank   v.   Bufe,  92  Fed. 
797 — Rufe   v.    Commercial    Bank,   40  C.  C 
A.  81,  99  Fed.  654. 

Editorial  note. 

Assignment  of  debt  or  demand  as  trans- 
ferring  collateral   securities.  21:775 


IV.  Validity  and  Effect. 

Validity  Dependent  upon  Form  and  Re- 
quisites, see  supra,  II. 

Right  to  Attach  after  Assignment,  see  At- 
tachment, 10. 

Disability  of  Assignee  of  Choses  in  ActioA 
to  Sue  in  Federal  Court  by  Reason  of 
Citizenship,  see  Courts,  V.  c,  3,  &,  (2), 
(5.). 

Of  Fund  Arising  from  Illegal  Contracts,  see 
Contracts,  374. 

Validity  of  Assignment  Made  to  Prevent 
Prosecution,    see    Contracts,    375. 

Effect  of  Assignment  Producing  Diversity 
of  Citizenship  as  Giving  Jurisdiction, 
see  Courts,  699-711,  770-830. 

Power  of  Partial  Assignee  to  Maintain  Sep- 
arate Action  in  Federal  Courts,  sea 
Courts,  1285. 

To  Whom  Invalidity  of  Assignment  Avail- 
able, see   Estoppel,  88,   89. 

By  Husband  and  Committee  of  Lmiatie 
Wife,  see  Husband  and  Wife,  1. 

Assignment  of  Insurance  Policyf  see  Innir- 
ance,  X. 

Rights,  Powers,  and  Duties  of  Receivers,  sea 
Receivers,  II. 

Of  Goods  in  Transit  as  Collateral  Security 
for  Paying  Respondentia  Bond,  see  Bot- 
tomry and  Respondentia,  14. 

Effect  of  Assignment  by  Owner  of  Goods 
in  Transit,  see  Sale,  76,  77. 

Assignment  by  One  of  Two  Trustees,  see 
Trusts,  170. 

Assignment  of  Purchase  Money  Notes  as 
Carrying  with  It  Vendor's  Lien,  see 
Vendor  and  Purchaser,  215. 

See  also  supra,  15. 

17-18.  An  agreement   by  a  husband,  as- 
signing, for  a  valuable  consideration,  choses 
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in  ftction  due  to  his  wife,  is  obligatory 
where  the  conditions  stipulated  have  been 
complied  with  by  the  assignee,  although 
further  payments  were  conditioned  upon  the 
happening  of  an  event  which  has  never 
occurred,  but  which  was  not  prevented  from 
occurring  by  the  misconduct  of  either  party. 
Cassell  V.  Carroll,  11  Wheat.  134,         6:  438 

19.  The  purchaser  of  a  ticket  in  a  lot- 
tery authorized  by  an  act  of  Congress  may 
sell  any  portion  of  such  ticket;  but  such 
eale  and  assignment  create  no  obligation 
on  the  part  of  the  lottery  company  to  pay 
the  purchaser  of  such  portion  his  share  of 
the  prize  drawn  by  the  ticket.  The  com- 
pany are  bound  to  pay  the  prize  to  the 
holder  of  the  whole  ticket,  but  are  not 
bound  to  see  that  the  holder  of  a  portion 
of  such  ticket  obtains  his  share.  Shankland 
▼.  Washington,  5  Pet.  390,  8:  166 
died  in  Yates  v.  Tlsdale,  3  Edw.  Ch.  75. 

20.  A  writing  directing  certain  securi- 
ties to  be  held  subject  to  the  order  of  a 
person  therein  named  does  not  necessarily 
transfer  to  such  person  the  title  to  the 
eecuritiee;  and  an  assignee  from  him,  with 
notice  of  the  claim  of  the  original  creditor, 
will  not  be  protected.  Rogers  v.  Lindsey,  13 
How.    441,  14:215 

21.  The  assignment  of  a  fund  arising  from 
mn  illegal  transaction,  subsequent  to  and 
independent  of  such  transaction,  is  valid. 
If  tne  fund  be  paid  for  the  other  party 
to  a  third  person,  he  cannot  set  up  the 
illegality  of  the  transaction  to  avoid  pay- 
ment over  of  it,  nor  can  a  party  receiving 
the  fund  avoid  paying  to  an  associate  his 
share  of  it.  McBlair  v.  Gibbes,  17  How. 
232,  15:  132 
Cited  in  Kinsman  v.  Parkhnrst,  18  How.  293, 

15  L.  ed.  387 — McMicken  v.  Perln.  18  How. 
510,  15  L.  ed.  506 — Gridley  v.  Wynant,  23 
How.  503,  16  L.  ed.  411 — Brooks  v.  Martin, 
2  .Wall.  81,  17  L.  ed.  785— Planters*  Bank 
T.  Union  Bank,  16  Wall.  500,  21  L.  ed.  480 
— ^Unlon  P.  R.  Co.  v.  Durant,  95  U.  S.  579, 
24  L.  ed.  893 — Armstrongr  v.  American  Ezch. 
Nat.  Bank,  133  U.  S.  469,  83  L.  ed.  760,  10 
Sup.  Ct.  Rep.  450 — Bnrke  v.  Flood,  6  Sawy. 
227,  1  Fed.  548 — Western  U.  Teleg.  Co.  v. 
Union  P.  R.  Co.  1  McCrary,  563,  3  Fed. 
428 — Northwestern  Mut.  L.  Ins.  Co.  v.  Elliott, 
TSawy.  22,  5  Fed.  229 — Wann  v.  Kelly,  2 
McCrary,  630,  5  Fed.  587 — Roblson  v.  Me- 
Cracken,  52  Fed.  730 — Hoffman  v.  McMul- 
len,  45  L.R.A.  417,  28  C.  C.  A.  187.  48  U. 
8.  App.  596,  83  Fed.  381 — The  Charles  B. 
Wiswall,  42  L.R.A.  87,  30  C.  C.  A.  342,  57 
U.  S.  App.  179.  86  Fed.  674 — Hanover  Nat. 
Bank  v.  First  Nat.  Bank,  48  C.  C.  A.  488, 
109  Fed.  427— Warren  v.  Hewitt,  45  Ga. 
508 — Goodrich  v.  Tenney,  44  111.  App.  336 — 
Bryan  v.  Lamson,  88  111.  App.  264 — Clem- 
ents V.  Graham,  24  La.  Ann.  448 — Wlllson  v. 
Owen,  30  Mich.  476 — Hatch  v.  Hanson.  46 
Mo.  App.  334 — Carkins  v.  Anderson,  21  Neb. 
368,  82  N.  W.  155 — Gregory  v.  Wilson,  36 
N.  J.  L.  818,  13  Am.  Rep.  448— Com.  v. 
Sheber,  14  Lane.  L.  Rev.  157,  3  Pa.  Super. 
Ot.  558— Patty  v.  City  Bank,  15  Tex.  Civ. 
App.  485,  41  S.  W.  173 — Mexican  Inter- 
national Bkg.  Co.  V.  Llchtensteln,  10  Utah, 
343,  37  Pac.  574 — McVeigh  v.  Bank  of  the 
Old  Dominion,  26  Gratt.  199 — McDonald  v. 
Load,  13  Wash.  418,  48  Pac.  348— White  v. 


Cook,  51  W.  Va.  217,  57  L.R.A.  425,  90 
Am.  St.  Rep.  775,  41  S.  E.  410 — Heckman 
V.  Swartz,  50  Wis.  270,  6  N.  W.  891. 

22.  No  creditor  has  a  right  to  take  a 
blind  assignment  from  his  debtor,  upon  the 
latter's  anticipation  of  becoming  interested 
in  a  particular  fund  to  be  realized  there- 
after, and  then  to  ask  in  equity  for  a  prior- 
ity in  the  payment  of  his  debt  over  those 
who  subsequently  became  assignees  for  part 
of  the  same  and  for  actual  value.  Spain  v. 
Brent  (Spain  v.  Hamilton)   1  Wall.  604, 

17:619 

23.  Though  an  assignment  of  a  mere  right 
to  file  a  bill  for  fraud  committed  upon  the 
assignor  is  void,  a  conveyance  of  property 
is  not  void  because  the  grantee  may  have 
to  bring  suit  to  enforce  his  right  to  the 
property  conveyed.  Traer  v.  Clews,  115  U. 
S.  628,  6  Sup.  Ct.  Rep.  155,  29:  467 
Cited  in  Re  Herdlc,  40  Fed.  361— Edmunds  v. 

Illinois  C.  R.  Co.  80  Fed.  80— Johnson  v. 
VanWyck,  4  App.  D.  C.  320,  41  L.R.A.  527 
—Williams  v.  Boyle,  1  Misc.  368,  20  N.  Y. 
Supp.  720. 

24.  Where  a  debtor  makes  an  assignment 
of  his  property,  it  becomes  the  property  of 
his  assignees,  and  is  not  liable  to  levy 
under  execution  of  the  United  States 
against  the  debtor.  Cbnard  v.  Atlantic  Ins. 
Co.  of  New  York,  1  Pet.  386,  7:  189 

Editorial  notes. 

Effect  of  transfer  of  stock  on  individual 
liability  of  stockholder  for  corporate  debts. 

40:  751 

By  one  partner  or  partnership  assets. 

33:  879 

By  partner  as  working  dissolution  of 
partnership.  34: 282 

Validity  as  against  creditors  where  there 
is  no  change  of  possession.  6:  423 

When  assignment  transfers  extended  term 
of  patent.  13:  504 


F.  Equitable  Assignments, 

Lien  of  Attorney  to  Whom  Part  of  Claim 
has  been  Assigned,  see  Attorneys,  88a. 

Lien  Created  by,  see  Liens,  18,  19. 

Priority  of  United  States  as  Attaching  to 
Proceeds  and  not  to  Property,  see  Unit- 
ed States,  217-221. 

25.  Equity  will  support  an  equitable  as- 
signment. Harrison  v.  Sterry,  5  Cranch, 
289,  3:  104 

26.  [An  equitable  assignment  of  a  legacy 
is  good  against  a  subsequent  formal  one. 
Inglis  use  of  Reede  v.  Inglis  (Ct.  Com.  PI. 
Phila.)   2  Dall.  45,  1:282] 

27.  Where  the  payee  of  a  note  dies  in- 
testate, having  no  creditors,  and  no  admin- 
istrator is  appointed,  his  heirs  may  assign 
the  equitable  title  thereto,  which  the  maker 
may  recognize  if  he  choose.  The  creditors 
of  the  maker  cannot  interfere  so  long  as  hia 
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estate    is    charged    ^ith    its    payment    but 
once.     Wood  v.  Weimar,  104  U.  S.  786, 

26 :  779 

28.  It  is  indispensable  to  a  lien  created 
by  an  equitable  "  assignment  that  there 
should  be  a  distinct  appropriation  of  the 
fund  by  the  debtor,  and  an  agreement  that 
the  creditor  should  be  paid  out  of  it. 
Wright  V.  Ellison,  1  Wall.  16,  17:  555 
Cited   In   Trist   v.   Child    (Burke   v.   Child)    21 

Wall.  447,  22  L.  ed.  624— Peugh  v.  Porter, 
112  U.  S.  742,  28  L.  ed.  860,  5  Sup.  Ct. 
Rep.  361 — Porter  v.  White,  127  U.  S.  245, 
32  L.  ed.  116,  8  Sup.  Ct.  Rep.  1217— Dillon 
T.  Barnard,  Holmes,  394,  Fed.  Cas.  No. 
3.915 — Dowell  v.  Cardwell,  4  Sawy.  227, 
Fed.  Cas.  No.  4,039 — SuUlyan  v.  Portland 
&  K.  R.  Co.  4  Cliff.  225,  Fed,  Cas.  No. 
13,596— The  Elmhank,  72  Fed.  615 — Goff 
V.  Kelly,  74  Fed.  331 — Badgerow  v.  Man- 
hattan Trust  Co.  74  Fed.  926 — Central  Nat. 
Bank  v.  Spratlen,  7  Colo.  App.  434,  43  Pac. 
1048 — Woods  V.  Dickinson,  7  Mackey,  306 
— Sykes  v.  First  Nat.  Bank,  2  S.  D.  256, 
49  N.  W.  1068— Story  v,  Hull,  143  111.  512, 
32  N.  E.  265— White  v.  Furgeson,  29  Ind 
App.  150,  64  N.  E.  49 — James  v.  Newton,  142 
Mass.  377,  56  Am.  Rep.  692.  8  N.  E.  122 — 
Elmore  t.  Symonds,  183  Mass.  326,  67  N. 
E.  314— Frost  v.  Atwood,  73  Mich.  73,  16 
Am.  St.  Rep.  560,  41  N.  W.  96 — Stewart  v. 
Flowers.  44  Miss.  531,  7  Am.  Rep.  707 — 
Lane  v.  Magdebarg,  81  Wis.  349,  51  N.  W. 
562. 

29.  The  fund  of  which  an  equitable  as- 
signment can  be  made  must  be  some  definite 
fund  in  the  hands  of  a  person  who  admits 
the  obligation  to  pay  the  assignor,  or  some 
liquidated  demand  capable  of  being  enforced 
in  a  court  of  justice.  Kendall  v.  United 
States,  7  Wall.  113,  19:  85 

Editorial  notes. 

Equitable  assignment.         8:234;    41:865 

What  constitutes. 

Order  as,  see  infra,  39-42. 

As  to  Claims  against  United  States,  see 

Claims,  225. 
Delivery    of   Certificate   of   Deposit   as 

Gift  as.  see  Gift,  10. 
See  also  Banks,  113. 

30.  To  constitute  an  equitable  assignment 
of  a  fund,  the  assignor  must  not  retain  any 
control  over  it,  any  authority  to  collect,  or 
any  power  of  revocation.  The  transfer 
must  be  of  such  a  character  that  the  fund 
holder  can  safely  pay  the  assignee,  and 
is  compellable  to  do  so,  although  forbidden 
by  the  assignor.  Christmas  v.  Gaines 
(Christmas    v.     Russell)     14    Wall.     69. 

20:  762 
Distinffuished  In   Garvin   v.   State  Bank,   7   8. 
C.  N.  S.  269. 

Cited  Id  Laclede  Bank  v.  Schuler,  120  U.  S. 
516,  30  L.  ed.  706,  7  Sup.  Ct.  Rep.  644— 
Walker  v.  Selgel,  12  Nat.  Bankr.  Reg.  395, 
Fed.  Cas.  No.  17.085 — Schuler  v.  Laclede 
Bank,    27    Fed.   425 — Putnam    Sav.   Bank   v. 

Real,    54    Fed.    570 The    Kate.    63    Fed. 

712 — Badgerow  v.  Manhattan  Trust  Co.  74 
Fed.  926 — Rufe  v.  Commercial  Bank,  40 
C.  C.  A.  29,  99  Fed.  653— Columbus.  S.  & 
H.  R.  Co's  Appeal,  48  C.  C.  A.  295,  109 
Fed.  197 — Cushing  v.  Chapman,  115  Fed. 
239— Third  Nat.  Bank  v.  Atlantic  City,  126 


Fed.  416— Carroll  v.  Kelly,  111  Ala.  665, 
20  So.  456 — Hanchey  v.  Hurley,  129  Alt. 
313,  30  So.  742 — Maler  v.  Freeman,  112 
Cal.  13.  53  Am.  St.  Rep.  151,  44  Pac.  357— 
Boettcher  v.  Colorado  Nat.  Bank,  15  Colo.  22, 
24  Pac.  582— Silent  Friend  Mln.  Co.  v. 
Abbot,  7  Colo.  App.  76,  42  Pac.  318— 
Central  Nat.  Bank  v.  Spratlen,  7  Colo.  App. 
433,  43  Pac.  1048 — Sandmeyer  v.  Dakota  F. 
k  M.  Ins.  Co.  2  S.  D.  352,  50  N.  W.  .V»;5— 
Dexter  v.  Gordon,  11  App.  D.  C.  65— Al- 
fred Richards  Brick  Co.  v.  Rothwell.  18 
App.  D.  C.  544 — Revlere  v.  Chambllss.  11!" 
Ga.  716,  48  S.  E.  122— Garber  v.  Myers.  :\2 
111.  App.  177 — Seymour  v.  Aultman.  100  Iowa. 
300,  80  N.  W.  401— James  v.  Npwtoa.  142 
Mass.  377,  56  Am.  Rep.  602.  8  X.  E.  122— 
Fairbanks,  M.  &  Co.  v.  Welshans.  .'.5  Xeb.  385, 

75  N.  W.  865 — Phillips  v.  Hogue.  6;?  Xeb. 
198,  88  N.  W.  180— American  Pin  Co.  t. 
Wright,  60  N.  J.  Eq.  151.  46  Atl.  215— 
Coates  V.  First  Nat.  Bank,  91  X.  Y.  31— 
Holmes  V.  Evans.  129  N.  Y.  145,  29  X.  B. 
233 — Budd  V.  Hlmmelberger,  4  Pa.  DIst.  R. 
548 — Hulse's  Estate,  39  Pblla.  Leg.  Int.  130 
Gelsrs  Appeal,  41  Phlla.  Leg.  Int.  500— 
Hicks  V.  Roanoke  Brick  Co.  94  Va.  746.  27 
S.  E.  596 — Seattle  v.  Llberman.  9  Wash. 
288,  37  Pac.  433 — Hossack  v.  Graham.  20 
Wash.  192,  55  Pac.  36 — Feamster  v.  Wlth- 
row,  9  W.  Va.  313— I^ne  v.  Magdeburg.  81 
Wis.  348,  51  N.  W.  562— Skobls  v.  Ferge. 
102  Wis.  131,  78  N.  W.  426. 

31.  The  mere  possession  by  the  payee  of 
certain  bills  of  exchange  expressed  on  their 
face  to  be  given  for  value  received,  of  evi- 
dences of  indebtedness  due  from  tlu> 
drawees  to  the  maker  does  not  establish  an 
equitable  assignment  of  the  debt,  especially 
when  the  bills  were  never  presented  to  thf> 
drawers  for  acceptance.  Mandeville  v. 
Welch,  5  Wheat.  277,  5:87 

32.  A  bill  of  exchange  which  has  been  ac- 
cepted is,  in  theory,  an  assignment  to  thf> 
payee  of  a  debt  due  from  the  drawee  to 
the  drawer.  Mandeville  v.  Welch,  5  Wheat. 
277,  5: 87 

33.  An  agreement  to  pay  out  of  a  par- 
ticular fund,  however  clear  in  its  terms,  is 
not  an  equitable  assignment.  Christmas  t. 
Gaines  (Christmas  v.  Russell)   14  Wall.  €9, 

20:762 
Cited  in  Dillon  v.  Barnard,  21  Wall.  440.  22 
L.  ed.  677 — Meyer  v.  Delaware  R.  Constr. 
Co.  100  U.  S.  477.  25  L.  ed.  600— Ex  parte 
Tremont  Mall  Co.  16  Nat.  Bankr.  Reg.  451, 
Fed.  Cas.  No.  14.168 — Union  Ins.  Co.  ▼. 
Glover,  9  Fed.  532— The  Elmbank,  72  Fed. 
615 — Clark  v.  Slgua  Iron  Co.  26  C.  C.  A. 
425.  39  U.  S.  App.  753.  81  Fed.  313— 
Commercial  Bank  v.  Rufe.  92  Fed.  795 — 
Williamson  v.  Monroe.  101  Fed.  336— Re 
Butler,  44  C.  C.  A.  585.  105  Fed.  550— 
Johnston  v.  Cuff.  A.  ft  M.  Co.  66  C.  C.  A. 
536,  133  Fed.  706 — ^Welss  v.  Gullett.  18 
Colo.  App.  128,  70  Pac.  442 — Young  v.  Jonei, 
180  111.  220.  54  N.  E.  235 — Cameron  ▼. 
Boeder,  200  111.  92,  93  Am.  St.  Rep.  165. 
65  N.  E.  690 — Newell  v.  Grand  LocomotlTe 
Works,  50  III.  App.  616 — Cameron  t.  Boeder, 
102  III.  App.  654 — Franklin  v.  Browning, 
3  Ind,  Terr.  647,  64  S.  W.  563— Delaware 
R.  Constr.  Co.  v.  Davenport  ft  St.  P.  R.  CO, 
46  Iowa,  412— National  Bzch.  Bank  v.  Me^ 
Loon.  73  Me.  509,  40  Am.  Rep.  SS&^ 
Steams  v.  Quincy  Mut.  P.  Ins.  Co.  124 
Mass.  63,  26  Am.  Rep.  647 — Hale  ▼.  Dresseo, 

76  Minn.   186,   78   N.    W.    1045— HntchinsM 
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▼.  Simon,  57  Miss.  630 — Dickinson  ▼.  Coates, 
79  Mo.  252,  49  Am.  Rep.  228 — Nebraska 
Moline  Plow  Co.  v.  Fuehring,  60  Neb.  318, 
83  N.  W.  69 — ^Netllng  v.  Netllng.  CO  App. 
DiT.  410,  69  N.  Y.  Supp.  984 — Randel  ▼. 
Vanderbllt,  75  App.  Dlv.  319,  78  N.  Y.  Snpp. 
124 — Williams  v.  Ingersoll,  89  N.  Y.  518 
— Bank  of  New  Hanover  v.  Williams,  79 
N.  C.  137— Gillette  v.  Murphy,  7  Okla.  105, 
54  Pac.  413 — Commercial  Nat.  Bank  v. 
Portland,  37  Or.  39.  60  Pac.  563 — Gelst's 
Appeal,  104  Pa.  355 — Collin's  Appeal,  3 
Pennyp.  338 — Clark  v.  Slgiia  Iron  Co.  27 
Pit  tab.  L.  J.  N.  S.  465 — Higgins  t.  Grindrod, 
16  Phlla.  202— Higgins  v.  Grindrod,  40  Pfaila. 
Leg.  Int.  494— Hulse's  Estate,  11  W.  N.  C. 
500 — Geist's  Appeal,  104  Pa.  355 — Galveston, 
H.  A  8.  A.  R.  Co.  V.  Glnther.  96  Tex.  300, 
72  S.  W.  165 — Swltzer  v.  Noflfslnger,  82  Va. 
521 — Dirimple  v.  State  Bank,  91  Wis. 
606,   65  N.  W.  501. 

34.  A  certificate  of  deposit  is  a  subsist- 
ing chose  in  action,  and  represents  the  fund 
it  describes,  as  in  cases  of  notes,  bonds,  and 
other  securities,  so  that  a  delivery  of  it  as 
a  gift  constitutes  an  equitable  assignment 
of  the  money  for  which  it  calls.  Basket  v. 
Hassell,  107  U.  S.  602,  2  Sup.  Ct.  Rep.  415, 

27:  500 

35.  A  check  drawn  in  the  ordinary  form 
does  not,  as  between  the  maker  and  payee, 
constitute  an  equitable  assignment  pro 
tanto  of  an  indebtedness  owing  by  the  bank 
upon  ivhich  the  check  has  been  drawn. 
Fourth  Street  Nat.  Bank.  v.  Yardley,  165 
U.  S.  634,  17  Sup.  Ct.  Rep.  439,  41:  855 
Cited  in  First  Nat.  Bank  v.  Selden,  62  L.R.A. 

561,  56  C.  C.  A.  534,  120  Fed.  214— Pullen 
T.  Placer  County  Bank,  138  Cal.  173,  94 
Am.  St.  Rep.  10.  71  Pac.  83 — Donohoe-Kelly 
Bkg.  Co.  T.  Southern  P.  Co.  138  Cal.  190, 
•94  Am.  St  Rep.  28,  71  Pac.  93 — Sunderlln 
T.  Mecosta  County  Sav.  Bank,  116  Mich. 
284,  74  N.  W.  480 — Guthrie  Nat.  Ban&  v. 
GUI,  6  Okla.  563,  54  Pac.  434. 

36.  A  check  upon  a  bank  is  not  an  equit- 
able assignment  of  moneys,  where  there  is 
only  one-fifth  of  its  amount  on  deposit  at 
the  time.  Florence  Min.  CJo.  v.  Brown,  124 
r.  S.  385.  8  Sup.  Ct.  Rep.  531,  31:  424 
Cited  In  Fourth  Street  Nat.  Bank  v.  Yardley, 

165  V.  S.  644.  41  L.  ed.  861,  17  Sup.  Ct. 
Rep.  439 — Randolph  v.  Allen,  19  C.  C.  A. 
372.  41  U.  S.  App.  117.  73  Fed.  42— 
Pullen  ▼.  Placer  County  Bank,  138  Cal.  172, 
f»4  Am.  St.  Rep.  19,  71  Pac.  83 — United 
States  V.  Green,  136  Fed.  645 — Wheeler  v. 
Mets^r  Linseed  Oil  Co.  70  111.  App.  526 — 
Tx>'ve  V.  Ardmore  Stock  Exchange.  5  Ind. 
Terr.  216,  67  L.R.A.  623,  82  S.  W.  721— 
O'Connor  v.  Mechanics'  Bank,  124  N.  Y.  332, 
26  N.  E.  816 — Cincinnati,  H.  &  D.  R.  Co. 
▼.  Metropolitan  Nat.  Bank,  54  Ohio  St  68, 
31  L.R.A.  655,  56  Am.  St.  Rep.  700,  42  N. 
£.    700. 

37.  A  check  drawn  generally  will  he 
treated  aa  an  order  for  payment  out  of  a 
e]>ecific  designated  fund,  where  it  is  clear 
that  it  was  the  intention  and  agreement 
of  the  parties  to  the  transaction  that  it 
should  be  fiid  out  of  that  particular  fund. 
Fourth  Street  Nat.  Bank  v.  Yardley.  165  U. 
6.  €34,  17  Sup.  Ct.  Rep.  439,  41 :  855 

38.  A  fund  to  the  credit  of  an  embar- 
rassed   bank    in   a   bank    of    another    city, 


though  consisting  in  part  of  collection  items 
not  yet  turned  into  cash,  is  transferred  and 
appropriated  pro  tanto  by  a  check  against 
this  fund  given  to  obtain,  as  a  matter  of 
accommodation  from  a  third  bank,  a  quan- 
tity of  gold  clearing  house  certificates  which 
it  needs  to  meet  its  debtor  balance  at  the 
clearing  house,  where  it  is  clear  that  the 
certificates  were  furnished  on  the  faith  of 
this  check  and  representations  made  as  to 
the  fund  on  which  it  was  drawn.  Fourth 
Street  Nat  Bank  v.  Yardley,  165  U.  S.  634, 
17  Sup.  Ct.  Rep.  439,  41 :  855 

Cited  In  National  Union  Bank  t.  Earle,  93 
Fed.  831 — Re  Hanna,  8  N.  B.  N.  Rep.  240, 
106  Fed.  689 — Oppenhelmer  t.  First  Nat. 
Bank,  20  Mont.  196,  50  Pac.  419 — Sey fried 
y.  Stoll,  56  N.  J.  Eq.  189,  35  Atl.  055 — 
House  V.  Kountze  Bros.  17  Tex.  Civ.  App. 
406,  43  S.  W.  561. 

Orders. 

Rights  of  Transferee  of,  see  infra,  66. 
See  also  infra,  50. 

39.  Any  order,  writing,  or  act  which 
makes  an  appropriation  of  a  fund  amounta 
to  an  equitable  assignment  of  the  fund. 
Spain  V.  Brent  (Spain  v.  Hamilton)  1  Wall. 
604,  17: 619 
Di9tinyui8hed  In  Wlnslow  v.  Crowell,  82  Wis. 

654. 

Cited  In  Laclede  Bank  v.  Schuler,  120  U.  S. 
516,  30  L.  ed.  706,  7  Sup.  Ct.  Rep.  644 — 
Re  Smith,  16  Nat.  Bankr.  Reg.  401,  Fed. 
Cas.  No.  12.992— The  Kate,  63  Fed.  716 — 
Methven  t.  Staten  Island  Light,  Heat  it  P. 
Co.  13  C.  C.  A.  363,  35  U.  S.  App.  67,  66 
Fed.  115 — Clark  v.  SIgua  Iron  Co.  26  C.  C. 
A.  425,  30  U.  S.  App.  753,  27  Plttsb.  L.  J. 
N.  S.  465,  81  Fed.  310 — Pacific  Coast  Co. 
V.  Anderson,  47  C.  C.  A.  110,  107  Fed.  978 
— Graham  Paper  Co.  ▼.  Pembroke,  124  Cal. 
120,  44  L.R.A.  634,  71  Am.  St.  Rep.  26,  56 
Pac.  627 — National  Bank  v.  United  Security 
L.  Ins.  &  T.  Co.  17  App.  D.  C.  124 — Baer  v. 
English,   84   Ga.  406,  20  Am.   St.  Rep.   372, 

11  S.  E.  453 — Perkins  v.  Butler  County,  44 
Neb.  116,  62  N.  W.  308— Hawes  v.  Black- 
well,   107   N.   C.   202,   22   Am.    St.   Rep.   870, 

12  S.  E.  245— Philadelphia  &  R.  R.  Co's 
Appeal,  39  Phila.  Leg.  Int.  98 — Supreme 
Assembly.  R.  S.  of  G.  F.  v.  Campbell,  17  R. 
I.  409,  13  L.R.A.  605,  22  Atl.  307— Swltzer 
V.  Noffsinger.  82  Va.  521 — DowUng  v.  Seattle, 
22  Wash.  600,  61  Pac.  709 — Tingle  v.  Flaher,. 
20  W.  Va.  505— Skobls.  V.  Ferge,  102  Wis. 
130,  78  N.  W.  426. 

40.  Where  an  order  is  drawn,  either  on 
a  general  or  particular  fund,  for  a  part 
only,  it  does  not  amount  to  an  assignment 
of  that  part,  or  give  a  lien  as  against  the 
drawee,  unless  he  consents  to  the  appro- 
priation by  an  acceptance  of  the  draft,  or  an 
obligation  to  accept  may  be  fairly  implied 
from  the  custom  of  trade,  or  the  course  of 
business  between  the  parties,  as  a  part  of 
their  contract.  Mandeville  v.  Welch,  5 
Wheat.  277,  5:87 
Distinguished   In    Tleman    ▼.    Jackson,    5    Pet. 

598,  8  L.  ed.  242. 

Held  obiter  In  Budd  v.  HImmelberger,  4  Pa. 
Dlst.  R.  547. 

Cited  In  Shankland  t.  Washington,  5  Pet.  394, 
8  L.  ed.  167— The  Hull  of  a  New  Ship,  2 
Ware,  210,  Fed.  Cas.  No.  6,859 — McIx)on 
V.  Linguist,  2  Ben.  13,  Fed.  Cas.  No.  8,899 
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^-Randolph  T.  Canby,  11   Nat.   Bankr.   Reg. 

SOO,  Fed.  Cas.  No.  11,559— Re  Smith,  15  Nat. 

Bankr.    Reg.    465,    Fed.    Cas.    No.    12,990 — 

Strain  v.  Qourdin,  2  Woods,  883,   Fed.  Cas. 

No.  13,521 — ^Walker  v.  Selgel,  12  Nat.  Bankr. 

Iteg.  395,   Fed.   Cas.   No.  17,085 — Warren   v. 

Emerson,  1  Curt.  C.  C.  242,  Fed.  Cas.   No. 

17,195 — Cook   V.    Bldwell,    8    Fed.   45^— Mc- 

•Oinnis   y.    Flynn,   23   Blatchf.   469,   27   Fed. 

86 — American   Electric   Constr.   Co.   v.   Con- 

■'sumers'    Gas   Co.    47    Fed.   47 — Bosworth   v. 

Jacksonville  Nat.  Bank,  12  C.  C.  A.  334,  24 

TT.    S.   App.   413.   64    Fed.   618 — Methven   v. 

Staten   Island   Light,   Heat  &  P.   Co.   13   C. 

•C.  A.  364,  35  U.  S.  App.  67,  66  Fed.  115— 

The  Elmbank,  72  Fed.  614~Re  Oliver,   132 

'Fed.    589 — ^Andrews    y.    Frierson,    134    Ala. 

'628,    33    So.    6— Cashman    y.    Harrison,    90 

Cal.   302,   27   Pac.   283 — Welch   y.   Mayer,   4 

Colo.    App.    444,    36    Pac.    613 — Bsrcroft    y. 

Denny,  5  Houst.  (Del.)  14 — ^Westham  Granite 

•Co.   y.   Chandler,   4   Mackey,    34 — Revlere  f'. 

•Chambllss,    120    Ga.    716,    48    S.    E.    122— 

Rivers  v.  Wright,  117  Ga.  84,  43  S.  E.  499 

— Crosby   v.    Loop,    13    111.    629 — Chicago   & 

N.  W.  R.  Co.  v.  Nichels,  57  111.  467— Moore  v. 

'Gravelot.  8  111.  App.  445 — Creighton  v.  Hyde 

Park,    6    111.    App.   275 — Roberts   v.   Corbin, 

-26  Iowa,  324,  06  Am.  Dec.  146 — First  Nat. 

Bank  v.  Dubuque  S.  W.  R.  Co.  52  Iowa,  381, 

■35   Am.   Rep.   280,   3   N.   W.   395 — Atchison, 

T.  &  S.  F.  R.  Co.  V.  Johnson,  29  Kan.  231 

— German   F.   Ins.   Co.   v.   Bullene,   51   Kan. 

'775,    33    Pac.    467 — Jackson    v.    Tiernan,    15 

La.  491 — Johnson  v.   Shields,  82  Me.  428 — 

Qetchell    v.    Maney,    69    Me.    444 — National 

Ezcb.  Bank  v.  McLoon,  73  Me.  505,  40  Am. 

Rep.  388 — James  v.  Newton,  142  Mass.  373, 

.{^6    Am.   Rep.   692,   8  N.    E.   122 — James   v. 

Newton,  142  Mass.  377,  56  Am.  Rep.  692,  8 

N.    B.    122 — Grammel    v.    Carmer,    55    Mich. 

204,    54    Am.    Rep.    363,    21    N.    W.    418— 

Menken    v.    Gumbel,    57    Miss.    758^ — ^Janney 

-v.    Bank  of   Missouri,    12   Mo.    586 — Walker 

V.  Mauro,  18  Mo.  566- — Bank  of  Commerce  v. 

Body,  44  Mo.  18^  100  Am.  Dec.  247 — Burnett 

•y.   Crandall,   63   Mo.  413 — Shultc   v.   Sutter, 

•3  Mo.   App.   141 — McGrade  v.   German   Sav. 

Inst.   4   Mo.   App.   338 — Rice   v.    Dudley,   34 

Mo.    App.    392 — Alexander    v.    Overton,    36 

Neb.  505,   54  N.  W.   825— Public  Schools  v. 

Heath,    15   N.  J.    Eq.    28 —   Otis   v.   Adams, 

^6  N.  J.  L.  41,  27  Atl.  1092— Hall  v.  Buffalo, 

I  Keyes,   199 — Rogers  v.   Hosack,   18   Wend. 
•334 — Yates    v.    Tisdale,    3    Edw.    Ch.    75— 

People   V.    E.    Remington    &    Sons,    45    Hun, 
346— Harris  v.  Clark,  3  N.  Y.  115,  51  Am. 
Dec.  352 — Shaver  v.   Western  U.  Teleg.   Co. 
-67    N.    Y.    472— Whittemore    v.    Judd    Lin- 
■seed   &    Sperm    Oil'  Co.    124    N.    T.    577,    21 
Am.  St.  Rep.  708,  27  N.  E.  244 — Gardner  v. 
National    City    Bank,    39    Ohio    St.    b05 — 
•Covert  V.  Rhodes,  48  Ohio  St.  73,  27  N.  B. 
94 — Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Volk- 
ert,   58   Ohio   St.   369,   50   N.    E.   924— Fire- 
man's  Fund  Ins.   Co.  v.   Oregon   R.  &   Nav. 
-Co.  45  Or.  59,  67  L.R.A.  163,  76  Pac.  1075 
— Hopkins    v.     Beebe,    26    Pa.    88 — Jermyn 
V.    Mofflt,    75    Pa.    402,    Philadelphia's    Ap- 
peal,   86   Pa.    182 — Gelst's   Appeal,    104    Pa. 
355 — Hopkins    v.    Stockdale,    117    Pa.    368, 

II  Atl.  368 — Penn  Iron  Co.  v.  Lancaster,  14 
Lane.  L.  Rev.  180 — Smith  v.  Stockdale.  3 
Pa.  Co.  Ct.  115 — Fairgrieves  v.  Lehigh  Nav. 
Co.  13  Phila.  Leg.  Int.  356,  2  Phila.  183 
— Phoenix  Iron  Co.  v.  Philadelphia,  33  Phila. 
Leg.  Int.  176,  11  Phila.  204— Philadelphia 
Safe  Deposit  &  Ins.  Co.'s  Appeal,  33  Phila. 
Leg.  Int.  296 — Oakes  v.  Oram,  43  Phila. 
liCg.  Int.  521 — McManus  v.  School  District, 
4  Kulp,  246 — Sturdevant  v.  Roberts,  5  Kulp, 


101 — Kaiser  v.  Roberts,  5  Kulp,  460— Phila- 
delphia Trust  Co.'s  Appeal.  2  W.  N.  C.  594 
— Lowndes  v.  Ladson,  Rich.  Eq.  Cas.  319 — 
Martin  v.  Maner.  10  Rich.  L.  276,  70  Am. 
Dec.  223 — Harris  County  v.  Campbell.  68 
Tex.  27,  2  Am.  St.  Rep.  467,  8  S.  W.  243— 
Carter  y.  Nichols,  58  Vt,  555.  5  Atl.  197— 
Gittiat  y.  Lynch,  2  Leigh,  502— First  Nat 
Bank  y.  Kimberlands,  16  W.  Va.  589— 
Skobis  y.  Perge,  102  Wis.  132,  78  N.  W. 
426. 

41.  Where  an  order  is  drawn  for  the 
whole  of  a  particular  fund,  it  amounts  to 
an  equitable  assignment  of  that  fund,  and, 
after  notice  to  the  drawee,  binds  the  funds 
in  his  hands.  But  where  the  order  is  drawn 
on  either  a  general  or  a  particular  fund, 
for  a  part  only,  it  does  not  amount  to  an 
assignment  of  that  part,  or  give  a  lien  aa 
against  the  drawee,  unless  he  consents  to 
the  appropriation  by  an  acceptance  of  the 
draft,  or  an  obligation  to  accept  may  be 
fairly  implied  from  the  custom  of  trade  or 
the  course  of  business  between  the  parties, 
as  a  part  of  their  contract.  Tiernan  v. 
Jackson,  6  Pet  580,  8:234 
Cited  in  Keene  y.  Wheatley,  9  Am.  H  Reg.  47. 

Fed.  Cas.  No.  7,644 — McLoon  y.  Linqaist. 
2  Ben.  13,  Fed.  Cas.  No.  8.899 — Randolph 
y.  Canby,  11  Nat.  Bankr.  Reg.  300,  Fel 
Cas.  No.  11,559 — Re  Smith,  15  Nat.  Bankr 
Reg.  465,  Fed.  Cas.  No.  12,990 — Strain  t. 
Gourdin,  2  Woods,  883,  11  Nat.  Bankr.  Eeg. 
159,  Fed.  Cas.  No.  13,521 — United  SCatsi 
y.  Cutts,  1  Sumn.  146,  Fed.  Cas.  No.  14,912 
— Walker  y.  Seigel,  12  Nat.  Bankr.  Beg.  395. 
Fed.   Cas.   No.   17,085 — Warren   y.  Emerson, 

1  Curt.  C.  C.  241,  Fed.  Cas.  No.  17,195— 
Hazleton  Tripod-Boiler  Co.  y.  Citizens'  Street 
R.  Co.  72  Fed.  328 — Cronin  y.  Patrick 
County,  4  Hughes,  532,  89  Fed.  83 — Sand^ 
y.  Matthews,  27  Ala.  403 — Cashman  y.  Har- 
rison. 00  Cal.  302.  27  Pac.  283 — Price  t. 
Bradford,  5  Ga.  866 — Chapman  y.  Sbattnck. 
8  111.  52— McWilliams  y.  Webb,  32  Iowa, 
579, — Russell  y.  Ferguson,  7  Mart  N.  S. 
520 — ^Jackson  y.  Tiernan,  15  La.  491— Rob- 
bins  y.  Bacon,  8  Me.  349 — National  Bzcb. 
Bank  y.  McLoon,  73  Me.  505,  40  Am.  Rep. 
388 — Crawford  y.  Brooke.  4  Gill.  221— Gib- 
son y.  Finley,  4  Md.  Ch.  78 — Pitts  y.  Holmes. 
10  Cush.  96 — Eastman  y.  Wright.  6  Pick. 
323 — Grammel  y.  Carmer,  55  Mich.  213,  54 
Am.  Rep.  363,  21  N.  W.  148 — Pass  y.  Mc- 
Rae,  36  Miss.  149 — Sloan  y.  Sommers,  14  K. 
J.  L.  512 — Parsons  y.  Woodward,  22  N.  J. 
L.  206 — Kahnweiler  y.  Anderson,  78  N.  C. 
143 — McGregor  y.  Loomis.  1  Disney  (Ohio) 
252 — Erwin  y.  Lynn,  16  Ohio  St.  547— Hop- 
kins y.  Beebe,  26  Pa.  88 — Bausam  y.  Bur- 
ger, 26  W.  N.  C.  357 — Lowndes  y.  Ladsoa, 
Rich.  Eq.  Cas.  319 — Chittenden  y.  Hnrlburt. 

2  Aik.  (Vt.)  136— First  Nat.  Bank  y.  Kl»- 
berland,  16  W.  Va.  689. 

42.  An  order  drawn  by  one  haying  a 
claim  against  the  goTemment,  upon  his  at- 
torneys, and  accepted  by  them,  requiring 
them  to  pay  a  sum  certain  from  the  fund 
when  collected,  is,  independent  of  any  statu- 
tory prohibition,  in  equity,  a  partial  assign- 
ment of  the  fund.  Spofford  v.  Kirk,  97 
U.  S.  484,  24;  1032 
Cited  in  Hitchcock  y.  United  States,  27  Ct  GL 

207 — MiUiken    y.    Barrow,    65    Fed. 
Menken  y.  Gumbel,  57  Mise.  758. 
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VI.BlghU  and  Obligations  of  Parties, 
a.  In  Oeneral. 

Of  Assignee  of  Certificates  Issued  by  As- 
sociation, see  Associations,  1. 

Of  Transferee  of  Bill  of  Lading,  see  Bills 
of  Lading,  III. 

Of  Assignee  of  Bond,  see  Bonds,  16,  24. 

Of  Transferee  of  Corporate  -Franchise,  see 
Coiporations,    149-155. 

Of  Aasignee  of  Judgment,  see  Judgment, 
1085. 

'Of  Assignee  of  Partnership,  see  Partner- 
ship, 115. 

'Of  Assignee  of  Patent,  see  Patents,  801-S12, 
814-817,  1109-11145. 

Of  Pledged  Property,  see  Pledge,  30. 

Assignee  of  Note  as  Creditor  of  Maker,  see 
Chattel  Mortgage,  8,  9. 

Assignee's  Right  to  Compel  Discovery,  see 
Discovery  and  Inspection,  8. 

lExclUsiveness  of  Legal  Remedy  against  As- 
signor Who  has  Collected  and  Holds 
Money  for  Assignee,  see  Equity,  153. 

Admissibility  against  Assignee  of  Declara- 
tions of  Assignor,  see  Evidence,  1952. 

iTonclusiveness  of  Judgment  against  As- 
signor, see  Judgment,  318. 

Assignee's  Right  to  Bring  Suit,  see  Parties, 
I.  a,  3;  Patents,  1109-11 14b. 

Assignee's  Right  to  Payment  of  Claim 
against  Receiver,  see  Receivers,  111. 

Rights  of  Stranger  Making  Payment  on 
Coupons,  see  Subrogation,  3. 

XJnder  Assignment  of  Warehouse  Receipts, 
see  Warehouseman,  10. 

^ee  also  supra,  2. 

43.  [The  assignor  of  a  bond  is  not  liable, 
•except  by  express  covenant,  for  the  failure 
•of  the  obligor  to  pay.     Cummings  v.  Lynn 

(Pa.  Sup.  a.)   1  Dall.  444,  1:215] 

44.  A  person,  who,  upon  receiving  an  as- 
signment of  a  share  of  property  as  security 
for  debt,  agrees  to  comply  with  the  contract 
of  the  assignor  with  a  joint  owner  of  the 
property,  is  bound  to  fulfill  that  contract, 
■although  it  exceed  in  amount  the  value  of 
the  share  of  the  property  transferred  to 
him.    dark  v.  Carrington,  7  Cranch,  308, 

3:354 

45.  The  transfer  of  a  cargo  in  transit 
gives  the  assignee  a  right  to  take  and  hold 
the  proceeds  against  any  person  but  the 
consignee  of  the  cargo,  or  a  purchaser  from 
the  consignee  without  notice.  Harris  v. 
jyWoU,  4  Pet.  147,  7:811 

46.  Goods  assigned  in  transit  by  the  con- 
signees are  not,  on  arrival,  subject  to  at- 
tachment; by  United  States  custom  officials, 
under  U.  S.  Rev.  collection  act  of  1799,  as 
the  goods  of  the  consignees,  on  judgments 
obtained  against  the  latter  for  unpaid 
Unties  on  prior  importations,  so  as  to  bar 
an  action  of  replevin  by  the  assignees.  Har- 
ris V.  lyWolf,  4  Pet.  147,  7:811 
•Cited   In   United   States   v.    Fawcett,    86   Fed. 

902. 


securities  have  been  transferred  subject  to 
the  order  of  a  third  person,  and  a  reas- 
signment to  himself  give  him  no  better 
title  than  he  had  originally.  Rogers  v. 
Lindsey,  13  How.  441,  14:215 

48.  In  order  to  perfect  his  title  against 
the  debtor  it  is  indispensable  that  the  as- 
signee of  a  debt  or  other  chose  in  action 
should  immediately  give  notice  of  the  as- 
signment to  the  debtor;  otherwise  a  priority 
of  right  may  be  obtained  by  a  subsequent 
assignee,  or  the  debt  may  be  paid  to  the 
assignor.  Spain  v.  Brent  (Spain  v.  Hamil- 
ton, 1  Wall.  604,  17:  619 
Cited  In  Re  Gillespie,  15   Fed.  735 — Farmers' 

&  M.  Bank  v.  Farwell,  7  C.  C.  A.  395,  19 
U.  S.  App.  266,  58  Fed.  638— Third  Nat. 
Bank  v.  Atlantic  City,  126  Fed.  415— Meier 
V.  Hess,  23  Or.  602.  32  Pac.  755 — Phillips' 
BsUte,  205  Pa.  521,  66  L.R.A.  766.  97  Am. 
St.  Rep.  746,  55  Atl.  213— State  Ins.  Co.  v. 
Sax,  2  Tenn.  Ch.  510. 

49.  A  claim  which  is  not  fixed  as  to 
amount  or  time  or  mode  of  payment,  and 
which  has  never  received  the  assent  of  the 
person  against  whom  it  is  asserted,  cannot 
be  so  assigned  as  to  give  the  assignee  an 
equitable  right  to  prevent  the  original  par- 
ties from  compromising  or  adjusting  the 
claim.  Kendall  v.  United  States,  7  Wall. 
113,  19: 85 
DistinguieTied  in   The   Alice    Strong,    57    Fed. 

250. 

Cited  In  Sykes  v.  First  Nat.  Bank,  2  S.  D.  256, 
49  N.  W.  1058 — Alexander  v.  Grand  Ave. 
R.  Co.  54  Mo.  App.  75. 

50.  Part  of  a  particular  fund  belonging 
to  a  debtor  may  be  assigned  to  a  creditor 
by  order,  and  the  payee  may  enforce  pay- 
ment   of    such    part    against    the '  drawee. 
.Burke  v.  Child    (Trist  v.  Child)    21   Wall. 
441,  22:  623 
Cited   in    Fourth    Street   Nat.    Bank   v.    Yard- 
ley,  165   U.   S.  644,  41   L*.  ed.  861.   17   Sup. 
Ct.  Rep.  439 — The  Elmbank,  72  Fed.  615 — 
National    Exch.    Bank    v.    McLoon.    73    Me. 
509,    40    Am.    Rep.   388 — James    v.    Newton, 
142  Mass.   377,   56   Am.   Rep.   692,   8   N.   E. 
122 — Lanigan  v.  Bradley  &  C.  Co.  50  N.  J. 
Eq.  206,  24  AU.  505. 

51.  The  transferee  of  a  litigious  right, 
under  the  Louisiana  Code,  §  26^2,  cannot  be 
compelled  to  accept  in  settlement  the  price 
paid  by  him,  after  the  party  against  whom 
the  claim  exists  has  contested  it  inch  by 
inch  and  up  to  the  court  of  last  resort. 
Cucullu   V.   Hernandez,   103   U.   S.    105, 

26:322 

52.  An  assignee  of  the  rights  of  a 
grantor  in  a  contract  for  the  conveyance 
of  land  to  a  county,  which,  as  to  the  lat- 
ter, was  ultra  vires,  is  entitled  to  the  same 
relief  against  the  county  by  way  of  rescis- 
sion and  recovery  of  the  propery  as  that 
which  the  grantor  might  have  had  prior  to 
the  assignment.  Chapman  v.  Douglas  Coun- 
ty, 107  U.  S.  348,  2  Sup.  Ct.  Rep.  62, 

27:  378 
Cited  in   Irvine   v.   Kearney   County,   75    Fed 
768. 


47.  An    assignment    by    one    to    whom       53.  An  assignee  of  any  claim  which  the 
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receiver  of  a  railroad,  pending  foreclosure, 
is  ordered  to  pay,  has  the  same  right  to 
payment  as  the  original  holder.  Union 
Trust  Co.  V.  Walker,  107  U.  S.  596,  2  Sup. 
Ct.  Rep.  299,  27:490 

Cited  in  Burnham  v.  Bowen,  111  U.  S.  783,  28 
L.  ed.  598,  4  Sup.  Ct.  JRep.  675 — Blair  v 
St.  Louis,  H.  &  K.  R.  Co.  19  Fed.  862— 
Central  Trust  Co.  v.  Texas  &  St.  L.  R.  Co. 
22  Fed.  136 — Finance  Co.  v.  Charleston.  C. 
&  C.  R.  Co.  49  Fed.  694 — Northern  P.  R. 
Co.  V.  Lamont,  16  C.  C.  A.  367,  32  U.  S. 
A  pp.  480,  69  Fed.  25 — Ford  v.  Central  Trust 
Co.  17  C.  C.  A.  33,  36  U.  S.  App.  203,  70 
Fed.  146 — Edmunds  v.  Illinois  C.  R.  Go, 
80  Fed.  81 — Columbus,  S.  &  H.  R.  Co's  Ap- 
peal, 48  C.  C.  A.  295,  109  Fed.  197— Re 
Sectional  Dock  Co.  80  Mo.  App.  62 — Mcll- 
benny  y.  Binz,  80  Tez.  20,  26  Am.  St.  Rep. 
705,  13  S.  W.  655. 

54-5.  The  assignment  of  a  debt  for  cur- 
rent expenses  of  a  railroad  carries  with  it 
the  right  of  the  original  holder  to  claim 
payment  out  of  the  current  income  which 
comes  into  the  hands  of  the  court  after  the 
appointment  of  a  receiver.  Burnham  v. 
Bowen,  111  U.  S.  776,  4  Sup.  Ct.  Rep.  675, 

28:  596 
Union  Trust  Co.  v.  Walker,  107  U.  S.  596, 

2  Sup.  Ct.  Rep.  299,  27:  490 

56.  The  transfer  of  a  certificate  of  in- 
debtedness which  is  not  negotiable  author- 
izes payment  to  the  assignee.  Loonev  v. 
District  of  Columbia,  113  U.  S.  258,  5  Sup. 
Ct.  Rep.  463,  28:  974 
Cifed  in  Laughlin  ▼.  District  of  Columbia,  116 

V.  S.  489,  29  L.  ed.  702.  6  Sup.  Ct.  Rep. 
472 — Donnelly  v.  District  of  Columbia,  119 
U.  S.  341,  30  L.  ed.  465,  7  Sup.  Ct.  Rep. 
276 — Strong  v.  District  of  Columbia,  4 
Mackey,,  252. 

57.  Where  one  party  to  a  contract  has 
recognized  the  assignee  of  the  other  party 
as  the  legal  assignee  and  successor  in  in- 
terest of  such  other,  a  court  of  equity  will 
treat  such  assignee  as  the  legal  assignee, 
possessed  of  the  rights  and  charged  with 
the  obligations  of  his  assignor,  the  original 
party  to  the  contract.  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Denver  &  R.  G.  R.  Co.  143  U.  S. 
596,  12  Sup.  Ct.  Rep.  479,  36:  277 

58.  Where  .in  a  contract  with  a  state 
the  contractor  agreed  not  to  assign  the  con- 
tract, in  whole  or  in  part,  without  the  con- 
sent in  writing  of  the  state  authorities,  such 
agreement  is  binding,  not  only  upon  the 
parties,  but  upon  all  others  who  seek  to 
acquire  rights  in  it.  Burck  v.  Taylor,  152 
U.  S.  634,  14  Sup.  Ct.  Rep.  696,  38:  578 
Cited   In    Hyer   v.    Richmond   Traction   Co,    26 

C.  C.  A.  180,  42  U.  S.  App.  522,  80  Fed. 
844 — Dulaney  v.  Scudder,  36  C.  C.  A.  56, 
^4  Fed.  K) — American  Bonding  &  T.  Co.  v. 
Baltimore  &  O.  S.  W.  R.  Co.  60  C.  C.  A.  58, 
124  Fed.  872— Tlfton,  T.  &  G.  R.  Co.  v. 
Bedgood,  116  Ga.  951,  43  S.  E.  257 — 
Mueller  v.  Northwestern  University,  195  111. 
250.  88  Am.  St.  Rep.  194,  63  N.  B.  110— 
Mueller  v.  Northwestern  University,  85  III. 
App.  265 — Sprankle  v.  Trulove,  22  Ind. 
App.  592,  54  N.  E.  461 — State  ex  rel.  Kan- 
sas City  I>onn  Guarantee  Co.  v.  Kent,  98 
Mo.  App.  286.  71  S.  W.  1066 — Omaha  v. 
Standard    Oil    Co.    55    Neb.    340,    75    N.    W. 


859 — Zetterlund  v.  Texas  Ijind  A  Cattle  Co 
55  Neb.  359,  75  N.  W.  860 — Supreme  Con- 
clave I.  O.  H.  V.  Dailey,  61  N.  J.  Eq.  150, 
47  Atl.  277— Padllla  v.  PadiUa,  11  X.  M. 
552,  70  Pac.  563 — Hackett  v.  Campbell,  10 
App.  Div.  526,  42  N.  Y.  Supp.  47— Porta- 
nato  V.  Patten,  147  N.  Y.  282.  41  X.  B. 
572— Menger  v.  Ward,  87  Tex.  627,  30  8. 
W.  853. 

Editorial  notes. 

Transfer  of  bills  and  notes  by  delivery 
or  assignment — obligation  of  assignor  or 
transferrer.  12: 399 

Suits  by  assignee  of  patent  for  infringe- 
ment. 11:1141 

[Priority  rights  of  diiTerent  assignees  of 
funds  in  hands  of  third  person.  66  L.RJL 
760.] 

b.  Equities  and  Offsets. 

Against  Assignee  of  Judgment,  see  Judg- 
ment, 1089. 

Right  of  Set-off  as  against  Assignee,  see 
Set-Off  and  Counterclaim,  II.  d. 

Deducting  Equitable  Lien  for  Unpaid  Pur- 
chase Money  from  Shares  of  Assignee  of 
Shares  of  Stock  of  Land  Company,  s^ee 
Vendor  and  Purchaser,  216. 

59.  [The  assignee  of  a  bond  takes  it  at 
his  own  peril,  subject  to  every  defalcation 
which  the  obligor  had  against  the  obligee  at 
the  time  of  assignment.  Wheeler  v.  Hughes 
(Pa.  Sup.  a.)   1  Dall.  23,  1:20] 

60.  An  assignee  with  notice  of  a  trust 
concerning  the  subject-matter  takes  it  sub- 
ject to  that  trust.  Russell  v.  Clark.  7 
Cranch,  69.  3:271 
Cited  in  Breedlove  v.  Stump,  8  Yerg.  270. 

61.  The  assignee  of  bonds  given  for  in- 
demnity takes  them  subject  to  all  equities 
existing  between  the  original  parties.  Scott 
V.  Shreeve.  12  Wheat.  605,  6:744 
Cited  In  Shannon  v.  Marselis,  1  N.  J.  Eq.  426. 

62.  The  transfer  of  a  claim  to  the  United 
States  by  a  public  officer  does  not  give  it 
any  greater  validity  than  it  possessed  in 
the  hands  of  the  assignor.  United  States 
V.   Buford,   3   Pet.   12,  7:585 

63.  Where  an  equity  in  a  chose  in  action 
has  been  successfully  assigned  to  two  in- 
nocent persons,  their  equities  are  equal.  But 
where  one  of  them  has  drawn  to  his  equity 
a  legal  title  to  the  fund,  his  right  is  the 
better.     Judson  v.  Corcoran,  17  How.  612, 

15:  231 
Cited  In  Spain  v.  Hamilton  (Spain  v.  Brent) 
1  Wall.  623.  17  L.  ed.  625 — Pint  Nat.  Bank 
V.  Texas,  20  Wall.  89,  22  L.  ed.  298— 
Baker  v.  Wood.  157  U.  B.  216.  39  L.  ed. 
678,  15  Sup.  Ct.  Rep.  577 — Re  GillApie.  15 
Fed.  735 — Farmers'  k  M.  Bank  v.  Farwell, 
7  C.  C.  A.  395.  19  U.  S.  App.  256.  58  Fed. 
638— Methven  v.  Staten  Island  Light,  Heat 
&  P.  Co.  13  C.  C.  A.  363,  35  U.  S.  App.  67. 
66  Fed.  115 — The  Elmbank.  72  Fed.  620 
— Re  Cannon,  121  Fed.  585 — Third  Nat.  Baa* 
V.  Atlantic  City,  126  Fed-  415 — Graham 
Paper  Co.  v.  Pembroke,  124  Cal.  120.  44 
L.R.A.  634,  71  Am.  St.  Rep.  26,  56  Pac.  27 
— Ivuecht    V.    Pearson,    101    111.    App.    244— 
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Smnmeri  ▼.  Elutson,  48  Ind.  236 — CeDtral 
Trnst  Co.  ▼.  West  India  Improv.  Co.  48 
App.  Dlv.  174,  63  N.  Y.  Supp.  853— Cen- 
tral Trust  Co.  V.  West  India  Improv.  Co.  169 
N.  Y.  324.  62  N.  B.  387— Phillips's  Estate. 
206  Pa.  521,  66  L.R.A.  766.  97  Am.  St. 
Rep.  746»  55  Atl.  213 — State  Ins.  Co.  v.  Sax, 
2  Tenn.  Ch.  510 — Downer  v.  Soutli  Royal  ton 
Bank,  39  Vt.  32— Tingle  v.  Fisher,  20  W. 
Va.  506 — ^Wlnslow  v.  Crowell,  32  Wis.  654. 

64.  The  purchaser  of  non-negotiable  de- 
mands from  others  than  the  original  owner 
of  them  can  take  only  such  rights  as  the 
owner  has  parted  with,  except  when  by  his 
acts  he  is  estopped  from  asserting  his  orig- 
inal claim.  Cowdrey  v.  Vandenburgh,  101 
U.  S.  572,  25:  923 
Cited   In    Bangor    Electric    Light    &    P.    Co.    v. 

Robinson,  52  Fed.  ^21 — Chase  v.  Whitmore, 
68  Cal.  547,  9  Pac.  942. 

65.  The  assignment,  by  a  railroad  com- 
pany, of  its  right  to  sue  for  and  enforce 
taxes  voted  for  its  aid  by  a  township  in 
Iowa,  does  not  carry  that  right  to  the  as- 
signee discharged  of  the  equities  between 
the  company  and  the  taxpayers.  Sully  v. 
Drennan,  113  U.  S.  287,  5  Sup.  Ct.  Rep. 
453,  28:  1007 

66.  The  transferee  of  an  order  for  the 
payment  of  money,  not  negotiable,  takes  it 
subject  to  all  equities  between  the  original 
parties  thereto.  Risher  v.  Smith,  131  U.  S. 
clvi.  Appx.  and  24:  808 

67.  When  an  executory  contract  on  which 
nothing  has  been  earned  is  transferred  to  a 
third  party  who  is  accepted  by  the  promis- 
or in  lieu  of  the  original  contractor,  such 
third  party  enters  upon  the  performance 
of  the  contract  free  from  any  attempted 
disposition  of  the  profits  made  by  the  orig- 
inal contractor  before  the  substitution. 
Burck  V.  Taylor,  162  U.  S.  634,  14  Sup.  a. 
Rep.  696,  38:  578 

<*.  Assignor's    Right     to    Interfere    in 

Suits. 


Assignor's  Right  to  Discontinue,  see  Dismis- 
sal and  Discontinuance,  5. 

Fraudulent  Release  Given  by  Assignor,  see 
Release,  9. 

68.  Where  a  chose  in  action  is  assigned 
by  the  owner,  he  cannot  interfere  to  defeat 
the  right  of  the  assignee  in  the  prosecution 
of  a  suit  thereon,  whether  the  assignment 
be  good  at  law  or  in  equitv.  Mandeville  v. 
Welch,  5  Wheat.  277,  *  5:  87 
Cited  in   Whetmore  v.   Murdock.   3   Woodh.   & 

M.  386.  Fed.  Cas.  No.  17.509 — Wheatley 
T.  Strobe,  12  Cal.  98,  73  Am.  Dec.  522 — 
Daae7  ▼•  Mills,  10  111.  70  Hackett  v.  Mar- 
tin, 8  Me.  80 — Strong  v.  Strong,  2  Aik. 
(Vt)  378— Blln  v.  Pierce,  20  Vt.  29. 

69.  The  doctrine  that  an  assignor  of  a 
chose  in  action  cannot  defeat  the  assignee's 
suit  thereon  applies  only  to  cases  where  the 
entire  chose  in  action  has  been  assigned,  and 
not  to  a  partial  assiomment.  Mandeville  v. 
Welch,  5  Wheat.  277,  5:  87 
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/.  What  Constitutes  an  Assignment, 
1-9. 
II.  Construction  and  Effect  of  Assign^ 
mentf  10^2. 
III.  Assignee  or  Trustee,  13^2 1. 
a.  Who  May  Be,  13, 
h.  Rights f    Powers,    and    Duties, 
14-20. 

1.  In  General f  14- 17. 

2.  Property    or    Title    Taken, 

18-20. 
c.  Liabilities,  21. 
IV.  Validity,  Taking  Effect,  22- 60c. 

V.  Property  Included,  61-70. 
VI.  Preferences   hy   Insolvent,    7i-&0. 

a.  In  General,  71-73. 

b.  Validity  of,  74-86. 

VII.  Rights,  Duties,  and  Liabilities  of 
Creditors;  Priority  atid  Re- 
lease of  Claims,  87-93. 

a.  In  General,  87-92. 

b.  Release  of  Claims,  93. 


What  Law  Governs,  see  Conflict  of  Laws, 
I.  f. 

Due  Process  in  Appoiirting  Trustee  of  As- 
signor's Property,  see  Constitutional 
Law,  506. 

Power  of  Corporation  to  make,  see  Corpo- 
rations, 397,  398,  399. 

Liability  of  Stockholders  after  Assignment, 
see  Corporations,  631. 

Concurrent  or  Exclusive  Jurisdiction  be- 
tween State  and  Federal  Courts,  see 
Courts,   1408,   1409. 

Creditors'  Bill  to  Reach  Property  Assigned, 
see  Creditors'  Bill,  9. 

Presumption  of  Assent  by  Creditor,  see  Evi- 
dence, 219. 

State  Insolvency  Laws  Generally,  see  In- 
solvency. 

Conclusiveness  against  Beneficiary  of  Judg- 
ment against  Assignee,  see  Judgment, 
803. 

Lien  of  Judgment  against  Assignor  on 
Lanu  Conveyed  by  Assignee,  see  Judg- 
ment, 881. 

Delay  Preventing  Reformation  of,  see  Limi- 
tation  of   Actions,    Ilia. 

Laches  as  Bar  to  Execution  of  Trust  Created 
by,  see  Limitation  of  Actions,  166. 

Effect  of  Including  Demand  in  Schedule,  to 
Remove  Bar  of  Limitations,  see  Limi- 
tation of  Actions,   635. 

Necessity  of  Alleging  Trustee's  Possession 
of  Sufficient  Funds  to  Pay  Bill  Sued  on, 
see   Pleading,    500. 

Reading  Assignment  to  Jury,  see  Trial,  46. 

As  Act  of  Insolvency  Giving  United  States 
Priority  as  a  Creditor,  see  United 
States,    197-207. 

See  also  Bankruptcy. 
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J.  What  Cofistitutea  an  Asaignment, 

Burden  of  Proof,  see  Evidence,  685. 

1.  A  deed  of  trust  to  pay  certain  debts 
and  return  the  surplus,  by  the  decision  of 
Missouri  is  only  a  mortgage,  and  not  an 
assignment,  under  Mo.  Rev.  Stat.  1879,  § 
354,  and  is  an  instrument  by  which  one 
partner  can  bind  tlie  partnership,  although 
his  copartners  did  not  join  in  it.  Union 
Nat.  Bank  v.  Bank  of  Kansas  City,  136  U. 
S.  223,  10  Sup.  Ct  Rep.  1013,  34:  341 

2.  The  making  of  a  deed  of  trust  and  the 
appointment  of  a  receiver  who  is  the  same 
person  as  the  trustee,  on  the  same  day  and 
as  part  of  the  proceeding  to  administer  the 
assets  of  an  insolvent  partnership,  to  which 
the  creditors  secured  by  the  trust  deed  and 
the  partners  agreed,  do  not  constitute  a  gen- 
eral assignment  for  the  benefit  of  all  credit- 
ors, or  require  the  receiver  to  administer  the 
funds  in  his  hands  in  that  manner.  Union 
Nat.  Bank  v.  Bank  of  Kansas  City,  136  U. 
S.  223,  10  Sup.  Ct  Rep.  1013,  34:  341 
Cited  In  May  v.  Tenney,  148  U.  S.  64,  37   L. 

ed.  370,  13  Sup.  Ct.  Rep.  401 — Younkln  v. 
Collier,  47  Fed.  574— Mills  v.  Pessels,  5 
C.  C.  A.  219,  13  U.  S.  App.  49,  55  Fed.  592 
— McCord  Bragdon  Grocer  Co.  v.  Garrison, 
6  Colo.  App.  62,  37  Pac.  31 — Dyson  v.  St, 
Paul  Nat.  Bank,  T4  Minn.  447,  73  Am.  St. 
Rep.  358,  77  N.  W.  236 — Re  Hulbert  Bros.  & 
Co.   160  N.  Y.   17.  54  N.  E.  571. 

3.  A  chattel  mortgage  is  not  an  assign- 
ment for  the  benefit  of  creditors  and  there- 
fore void  under  the  statute  of  Texas  as  giv- 
ing preferences,  although  it  is  given  to  three 
creditors  in  behalf  of  themselves  and  cer- 
tain other  creditors  named,  and  contains  no 
condition  of  defeasance,  but  contains  a  direc- 
tion to  the  mortgagees  to  sell.  Rea^^an  v. 
Aiken,  138  U.  S.  109,  11  Sup.  Ct.  Rep.  283, 

34:  892 
Cited  in  Mills  ▼.  Pessels,  5  C.  C.  A.  219,  13  U. 
S.  App.  49,  55  Fed.  592. 

4.  Chattel  mortgages  in  Iowa  on  the  stock 
of  goods,  notes,  and  accounts  of  a  retail 
dealer  are  not  equivalent  to  a  general  as- 
signment for  the  benefit  of  creditors  and 
therefore  void  under  the  state  law  re- 
specting assignments  with  preferences. 
Etheridge  v.  Sperry,  139  U.  S.  266,  11  Sup. 
Ct.  Rep.  563,  35:  171 
Cited  in  Huntley  v.  Kingman  ft  Co.  152  U.  S. 

534,  38  L.  ed.  543,  14  Sup.  Ct.  Rep.  688 — 
Brown  v.  Grand  Rapids  Parlor  Furniture 
Co.  22  L.R.A.  821,  7  C.  C.  A.  228.  16  U.  S. 
App.  221,  58  Fed.  288 — Donohue  ▼.  Camp- 
bell, 81  Minn.  109,  83  N.  W.  469. 

5.  Under  the  Iowa  statute  a  general  as- 
signment is  a  disposition  of  all  the  property 
of  the  insolvent  for  the  benefit  of  all  his 
creditors.  Bock  v.  Perkins,  139  U.  S.  628, 
11  Sup.  Ct.  Rep.  677,  35:  314 

6.  To  justify  a  court  in  finding  that  a 
mortgage  or  other  security  or  transfer  may 
be  taken  in  connection  with  some  other  in- 
strument as  constituting  an  assignment,  it 
should  appear  that  the  mortgagor,  at  the 
time  he  made  the  mortgage,  security,  or 
transfer,  had  the  intention  to  make  an  as- 


signment.     South    Branch    Lumber   Co.  v.. 
Ott,  142  U.  S.  622,  12  Sup.  Ct  Rep,  318, 

35: 1136 

7.  Whether  several  instruments  executed 
by  the  debtor  at  about  the  same  time  come 
within  the  Iowa  statute  as  to  assignments 
depends  upon  the  character  of  the  instru- 
ments, the  circumstances  of  the  case,  and 
the  intent  of  the  parties.  South  Branch 
Lumber  Co.  v.  Ott,  142  U.  S.  622,  12  Sup. 
Ct.  Rep.  318,  35:  1136 
Cited  in  Ontario  Bank  ▼.  Hurst,  43  C.  C.  A. 

196,  103  Fed.  233 — Bradley  v.  Bailey.  9.'^ 
Iowa,  753,  64  N.  W.  768 — Riley  v.  Carter, 
76  Md.  599,  19  L.R.A.  496,  35  Am.  St.  Rep. 
443,  25  Atl.  667 — Jones  v.  Callen,  100  Tenn. 
16,  42  S.  W.  873. 

8.  An  instrument  which  on  its  face  is  not 
a  general  assignment,  but  only  a  specitie 
conveyance  of  particular  property,  and  is  in 
form  a  chattel  mortgage,  and  is  so  called  in- 
its  acknowledgment,  and  is  for  the  sole  bene- 
fit of  the  two  grantees  named  therein,  the 
surplus  to  be  returned  to  the  grantor,  no- 
other  of  his  creditors  being  in  terms  inter- 
ested therein, — is  in  Colorado,  a  chattel 
mortgage,  and  valid.  May  v.  Tennev,  14S 
U.  S.  60,  13  Sup.  Ct.  Rep.  491,  37:  368 
Cited  In  Hayden  v.  Wellington.  11  C.  C.  A.  9, 

27  U.  S.  App.  219,  63  Fed.  9— Sablcbl  ?. 
Chase,  108  Cal.  86,  41  Pac.  29 — Cutter  t. 
Pollock,  4  N.  D.  214,  25  L.R.A.  381.  50  Am. 
St.  Rep.  644,  59  N.  W.  1062— Sandwich  Ufg. 
Co.  y.  Max,  5  8.  D.  138,  24  L.R.A.  5S0,  ^ 
N.  W.  14 — Larrabee  v.  Franklin  Bank,  11« 
Mo.  604,  35  Am.  St.  Rep.  774,  21  S.  W.  74T 
— Jeffrey  ▼.  Wolf.  1  Okla.  325,  33  Pac.  M3— 
Smith  V.  Baker,  5  Okla.  335.  49  Pac.  61— 
Dyson  v.  St.  Paul  Nat.  Bank,  74  )iDio.  447, 
73  Am.  St.  Rep.  368,  77  N.  W.  236. 

9.  A  conveyance  in  trust  to-  secure  certaiiii 
debts,  reserving  the  right  to  redeem  ih» 
property  within  sixty  days,  and  on  failure* 
to  do  so  giving  a  trustee'  po^^er  to  sell  the- 
property  for  cash  and  execute  the  trust,  re- 
turning the  balance,  if  any,  to  the  grantor,, 
although  it  gives  exclusive  poss^Bsion  imme- 
diately to  the  trustee,  is  not  an  assignment 
for  creditors  within  the  scope  of  the  Arkan- 
sas statute  relating  to  assignments,  §  30$ 
(Mansf.  Dig.  1884,  p.  219).  W.  B.  Grimet 
Dry  Goods  Co.  v.  Malcolm,  164  U.  S.  4S3, 
17  Sup.  Ct  Rep.  158,  41:  524^ 


//.  Con8truction  and  Effect  of  AaMgn*^ 

tneni. 


Subsequent   Right  to  Attach,   see  Attaeli* 

ment,  34. 
Superseding  Effect  of  Bankruptcy  Act,  §(• 

Bankruptcy.  3-5. 
As  Act  of  Bankruptcy,  see  Bankruptcy.  75. 
On  Banker's  Lien,  see  Banks,  186. 
As  Defense  to  Action  on  Note  by  Assignflr« 

see  Bills  and  Notes,  342. 
State  Construction  of  Local  Law  as  Bind* 

ing   Federal   Court,   see   Courts,  178^ 

1785. 
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Federal  Gonrto  Following  State  Laws  and 
Decisions,  see  Courts,  1995-1998. 

Legal  or  Equitable  Nature  of  Title  taken 
by  Heir  of  Assigning  Partner,  see 
Equity,  187. 

Validity  of  Bona  Fide  Conveyance  to  Cred- 
itor made  after  Assignment,  Void  as  a 
Preference,  see  Fraudulent  Convey- 
ances, 23. 

Dissolution  of  Partnership  by,  see  Partner- 
ship, 162,  163. 

Bee  also  infra,  52,  68,  69. 

10.  Where  a  married  woman,  after  offer- 
ing to  pay   part   of  her  indebtedness   and 

e've  notes  secured  by  mortgage  for  the 
ilance,  concealing  a  judgment  lien  upon 
her  land,  conveyed  it  in  trust  by  deed  pro- 
viding that,  unless  the  creditors  signified  in 
writing  their  acceptance  of  the  terms  of 
settlement,  they  would  be  debarred  from 
the  benefits  of  the  deed,  it  was  held,  in  an 
action,  by  a  creditor  accepting  the  original 
offer,  to  set  the  judgment  aside,  that  the 
condition  in  the  deed  did  not  apply  to  him. 
Canal  Bank  v.  Partee,   99  U.   S.   325, 

25:  390 

Cited  In  Canal  Bank  ▼.  Hudson,  111  U.  S.  67, 

28  L.  ed.  354»  4  Sap.  Ct.  Rep.  303 — ^National 

Union  Bank  v.  Copeland,   141  Mass.  266,  4 

N.  E.  794. 

11.  Under  the  Texas  law  of  March  24, 
1879,  an  assignment  for  creditors  directing 
payment  of  the  surplus  to  the  assignor,  af- 
ter paying  consenting  creditors  in  full,  is 
valid.  Under  the  law,  nonconsenting  cred- 
itoTB  may  garnish  the  assignee  for  such  sur- 
plus. Cunningham  v.  Norton,  125  U.  S.  77, 
8  Sup.  a.  Rep.  804,  31:624 
DUiingviahed  in  Manhattan  L.  Ins.  Co.  v.  Hen- 
nessey, 89  C.  C.  A.  632,  99  Fed.  71. 

Cited  In  Bachrack  v.  Norton,  132  17.  S.  338, 
33  L.  ed.  378,  10  Sup.  Ct.  Rep.  106 — 
Tracy  v.  Tnffley,  134  U.  S.  221.  33  L.  ed. 
884,  10  Sup.  Ct.  Rep.  527 — Talley  v.  Curtain, 
4  C.  C.  A.  184,  8  U.  S.  App.  347,  54  Fed. 
00. 

12.  No  subsequent  attachment  or  subse- 
quently acquired  lien  will  avoid  an  assign- 
ment, preferring  creditors,  which  is  bona 
fide.  Spring  v.  South  Carolina  Ins.  Co.  8 
Wheat.  268,  5:  614 
OUed  in  Hntchlnson  v.  Brown,  8  App.  D.  C. 

164. 

Editorial  note. 

By  partner  as  working  dissolution  of 
Murtnership.  34: 282 


III.  Assignee  or  Trustee, 

Validity  of  Assignment  to  Two  Assignees, 

see  infra,  27. 
Presumption  of  Acceptance,   see   Evidence, 

220. 
Declarations   of   Trustee   as    Evidence,    see 

Evidence,  2016. 
Assignee  as  Necessary  Party,  see  Parties, 

206. 


a.  Who  May  Be. 

Assignment  to  Nonresident,  see  infra,  28. 

13.  A  resident  and  citizen  of  Missouri; 
can  lawfully  be  an  assignee  under  the  laws, 
of  Texas  in  regard  to  assignments  by  insol- 
vents for  the  benefit  of  their  creditors, 
Bachrack  v.  Norton,  132  U.  S.  337,  10  Sup. 
a.  Rep.   106,  33:  377' 

h.  BightSf  PowerSf  and  Duties^ 

1.  In  General. 

r 

Effect  of  Assignees  Joining  in  Bankruptcy 

Proceedings,  see  Bankruptcy,  15,  16. 
Actions  by,  see  Bills  and  Notes,  271. 
Jurisdiction  of  Another  Court  Pending  As^ 

signment  to  Cancel  Mortgages  to  As^ 

signor,  see  Courts,  1606,  1607. 
Proof  of  Ratification  by  One  Trustee  of  ai^ 

Assignment    by    Other,    see    Evidence, 

2526. 
Right  to  Purchase  at  Tax  Sale,  see  Taxes. 

716. 
As   to    Fraudulent   Conveyances   Generally, 

see  Frf4.udulent  Conveyances.  ' 

See  also  infra,  26. 

14.  If  an  assignment  were  held  to  be  con: 
structively  fraudulent,  in  point  of  law,  the 
assignees  would  be  entitled  to  retain  their 
own  bona  fide  debts.  Beach  v.  Viles,  2  Pet, 
675,  7:  559 

15.  Where  a  suit  has  been  commenced  ii^ 
the  United  States  circuit  court,  to  set  aside), 
an  assignment  as  fraudulent  as  to  creditors^ 
and  subsequently  a  suit  is  commenced  in  iv' 
state  court  for  the  same  purpose,  it  is  the' 
duty  of  the  assignee  to  defend  the  lattei^. 
suit,  and  set  up  the  pending  proceedings  in. 
the  Federal  court.  Where  no  defense  was" 
set  up  to  the  latter  suit,  and  no  opposition^ 
made  to  the  motion  for  the  appointment! 
of  a  receiver,  there  was  a  clear  omission  of* 
duty  on  the  part  of  the  trustee.  Chitten- 
den V.  Brewster,  2  Wall.  191,  17:839, 

16.  A  sum  of  money  given  after  his  dis-^ 
charge,  by  act  of  Congress,  as  a  compensa- 
tion for  extra  services  as  a  gauger,  to  a 
party  who  had  made  an  assignment  pf  alL 
his  "estate,  property,  and  effects  for  the 
benefit  of  his  creditors,"  was  not  in  the. 
nature  of  a  donation,  and  the  assignee  was 
entitled  to  receive  the  money  from  the 
Treasurer  of  the  United  States.  Milnor  v. 
Metz,  16  Pet.  221,  10:  943 
Cited   In    Phelps   v.   McDonald,   99   TJ.    S.    306, 

26  L.  ed.  475 — Williams  v.  Heard,  140  TJ. 
S.  544,  35  L.  ed.  556,  11  Sap.  Ct.  Rep.  88^ 
— Anthony  v.  Carroll.  2  Bann.  &  Ard.  198, 
Fed.  Cas.  No.  487 — Dulaney  v.  Scudder,  3^ 
C.  C.  A.  54,  94  Fed.  8 — United  States  ex  rel. 
HalRtead  v.  Wyman,  2  Mackey,  385 — Leonard 
V.  Nve,  125  Mass.  467 — Heard  v.  Sturgls, 
146  Mass.  553,  16  N.  E.  437 — McCann  y'. 
Randall.  147  Mass.  88,  9  Am.  St.  Rep.  666, 
17  N.  E.  75 — Taft  y.  Marsily,  47  Hun,  18q 
— McKee  v.  Judd,  12  N.  Y.  627,  64  Am.  Dec. 
515 — Taft  V.  Marsily,  120  N.  Y.  478,  2^ 
N.  E.  926— Seely  v.  State,  12  Ohio,  525— i 
Slbhald's  Estate,  18  Pa.  255 — Lewis  v.  Glenn. 
84  Va.-965,  6  S.  E.  g66. 


soo 
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17.  A  clause  in  an  assignment  by  an  in- 
solvent debtor  of  his  property  for  the  bene- 
fit of  his  creditors,  that  the  assignee  shall 
"^'convert"  the  property  assigned  "into  cash 
as  soon  and  upon  the  best  terms  possible 
for  the  best  interests  of  the  creditors,"  does 
not  give  him  authority  to  sell  on  credit. 
Muller  V.  Norton,  132  U.  S.  501,  10  Sup.  Ct. 
Rep.  147,  33:  397 

2,  Property  or  Title  Taken. 

Property  Included  in  Assignment,  see  infra, 

V. 
Title  of  Assignee  or  Trustee  in  Bankruptcy, 

see  Bankruptcy,  VII. 
Property  or  Title  Taken  by  Receiver,  see 

Receivers,  II.  b. 
Claims  against  United  States,  see  Claims, 

48-50,  52. 
Right    to    Enforce    Stockholder's    Liability, 

see  Corporations.  605. 
Assignee   or   Liquidator   in   Bankruptcy   as 

Trustee    for    United    States    as    Prior 

Creditor,  see  United  States,  213-216. 
See  also  infra,  29. 

18.  Where  the  legal  or  equitable  property 
in  a  security  passes,  and  there  is  no  express 
law  invalidating  the  transfer,  the  creditor 
will  be  entitled  to  hold  it  as  well  against 
the  assignee  or  receiver  as  against  the 
debtor,  because  the  assignee  takes  only  such 
title  as  the  debtor  has  at  the  time  of  the 
assi^ment  or*  insolvency.  Casey  v.  Cavaroc, 
96  U.  S.  467,  '  24:  779 
Distinguished    in    Foucbe    v.    Brower,    74    Ga. 

270. 

Cited  in  Douglass  v.  Vogeler.  6  Fed.  57 — 
Chattanooga    Nat.    Bank    v.    Rome   Iron    Co. 

•  102  Fed.  760— Re  Kellogg.  112  Fed.  55 — Col- 
bert  V.  Baetjer,  4  App.  D.  C.  425 — Lamb  v. 
Morris  (Harrison  v.  Harrison)  118  Ind.  184, 
4  L.R.A.  113,  20  N.  E.  746— Thacher  v. 
Moors,  134  Mass.  165. 

19.  The  Alabama  claim  and  its  proceeds 
in  the  hands  of  the  claimant's  attorney  in 
the  state  where  the  claimant  resides  and 
where  an  assignee  in  insolvency  has  been 
appointed  for  all  his  estate  become  assets 
in  that  jurisdiction;  and  the  attorney  can- 
not defeat  the  assignee's  right  thereto  by 
taking  them  out  of  the  state  and  attempt- 
ing to  transfer  the  jurisdiction  thereof  to 
the  District  of  Columbia.  Butler  v.  Goreley. 
146  U.  S.  303,  13  Sup.  Ct.  Rep.  84,      36:  981 

20.  A  claim  decided  by  the  court  of  com- 
missioners of  Alabama  claims  to  be  a  valid 
claim  against  the  United  States  is  property 
which  passes  to  the  assignee  of  an  insolvent, 
under  an  assignment  made  prior  to  the  de- 
cision of  that  court.  Butler  v.  Goreley,  146 
U.  S.  303,  13  Sup.  Ct.  Rep.  84,  36:  981 

c.  Liabilities. 

Counsel  Fees  as  Claim  in  Subsequent  Bank- 
ruptcy, see  Bankruptcy.   341,   342. 

Liability  for  Interest,  see   Interest,  33. 

Personal  Liability  for  Claims  Due  United 
States,  see  United  States,  215,  216. 

21.  In  Massachusetts,  under  a  voluntary 


assignment  of  an  insolvent  debtor,  if  the 
proceeds  of  all  the  property  received  by  the 
assignees  are  insufficient  to  pay  the  amount 
of  the  just  debts  due  to  the  assignees,  they 
cannot  be  holden,  as  trustees  of  the  debtor, 
to  a  creditor  who  is  the  plaintiff  in  an  at- 
tachment, so  as  to  be  chargeable  to  him  ia 
the  suit.  Beach  v.  Viles,  2  Pet.  675,  7:  559 
Distinguished  in  The  Watchman,  1  Ware,  243» 
Fed.  Cas.  No.  17,251. 

Editorial  note. 

[Liability  for  rent  of  premises  occupied 
by  assignee  for  creditors.     59  L.R.A.  673.] 


IV.  Validity;  Taking  Effed. 

Validity  of  Preferences,  see  infra,  VT.  b. 

First  Denying  Validity  on  Appeal,  see  Ap- 
peal and  Error,  4574. 

Avoidance  by  Subsequent  Bankruptcy,  see 
Bankruptcy,   186-188. 

Power  of  Federal  Courts  to  Set  Aside,  see 
Courts,   864. 

See  also  supra,  14. 

22.  Deed  to  trustee  for  beneiit  of  certain 
creditors  sustained  against  legal  claim  not 
secured.    Marbury  v.  Brooks,  7  Wheat.  556, 

5:522 
Cited  In  Brown  y.  McLean,  5  Mackey,  564. 

23.  Imperative  stipulations  in  a  deed  of 
assignment  do  not  affect  the  validity  of  the 
deed  itself  so  long  as  the'  main  purpose  is 
accomplished,  of  appropriating  the  whole  of 
the  debtor's  property  to  the  payment  of  his 
debts.  Cunningham  v.  Norton.  125  U.  S.  77, 
8  Sup.  Ct.  Rep.  804,  31:624 
Cited  In  Peters  v.  Bain,  133  U.  S.  688.  33  L. 

ed.  703,  10  Sup.  Ct.  Rep.  354 — Bank  of  Little 
Rock  y.  Frank.  63  Ark.  28,  58  Am.  St.  Rep. 
65,  37  S.  W.  400 — Eau  Claire  Grocer  Co. 
V.  Hubbard.  97  Wis.  664.  73  N.  W.  570. 

24.  An  assignment  containing  an  invalid 
clause  providing  for  the  payment  to  the 
debtor  of  any  surplus  which  may  remain 
after  the  discharge  of  the  claims  of  creditors 
coming  in  under  the  assignment  may  be  sus- 
tained as  to  its  other  provisions,  after  the 
rejection  of  such  clause.  Denny  v.  Bennett. 
128  U.  S.  489,  9  Sup.  a.  Rep.  134.  32:  491 
Cited  in  Peters  v.  Bain.  133  U.  S.  688.  3.1  !>. 

ed.  703,  10  Sup.  Ct.  Rep.  354— Talley  r. 
Curtain,  4  C.  C.  A.  184.  8  U.  S.  App.  347. 
54  Fed.  50. 

25.  The  invalidity  of  the  provision  of  a 
clause  in  an  assignment  for  benefit  of 
creditors,  which  directs  a  sale  by  the  as- 
signee on  credit,  does  not  invalidate  Xh^  re- 
maining portions  of  the  instrument.  Mul- 
ler y.  Norton,  132  U.  S.  501,  10  Sup.  Ct.  IVp. 
147,  33:  397 
Cited  !n  Peters  v.  Bain,  133  U.  S.  688,  "»:?  I- 

ed.  703,  10  Sup.  Ct.  Rep.  354 — Re  Palllwr 
(Palliser  y.  United  States)  136  U.  S.  203.  34 
L.  ed.  517,  10  Sup.  Ct.  Rep.  1034— Bank  of 
Little  Rock  v.  Frank,  63  Ark.  28,  58  Am. 
St.  Rep.  65,  37  S.  W.  400. 

26.  Permitting  a  sale  by  the  assignee  on 
credit,  under  the  Texas  decision,  does  not 
render   an   assignment    void   upon   its  f«f«- 
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MuHer  v.  Norton,  132  U.  S.  501,  10  Sup.  Ct. 
Rep.  147,  33:  397 

27.  Under  the  statute  of  Texas  an  assign- 
ment is  not  void  because  it  is  made  to  two 
assignees,  instead  of  to  one,  although  the 
statute  speaks  only  of  an  assignee.  MuUer 
V.  Norton,  132  U.  S.  501,  10  Sup.  Ct.  Rep. 
147,  33:  397 

28.  An  assignment  of  a  debtor's  property 
for  the  benefit  of  his  creditors  is  not  void 
because  the  assignee  is  not  a  resident  or 
citizen  of  the  state  where  the  assignment 
is  made  and  the  debtor  resides,  provided  he 
complies  with  the  conditions  prescribed  by 
the  law.  Bachrack  v.  Norton,  132  U.  S.  337, 
10  Sup.  Ct.  Rep.  106,  33:  377 
Cited   in    Foreman   v.   Bnrnette,   83   Tex.   404, 

18  8.  W.  756. 

29.  Except  as  against  proceedings  under 
the  bankrupt  act,  an  assignment  for  the 
benefit  of  creditors  is  valid  and  passes  the 
title  to  the  property;  and  the  assignees  can 
hold  the  proceeds  of  it,  deposited  by  them  in 
another  state,  against  a  receiver  of  the 
debtor's  property  appointed  in  that  state. 
Boese  v.  King,  108  U.  S.  379,  2  Sup.  Ct.  Rep. 
765,  27:  760 
Cited  in  Randolph  v.   Scruggs,  190  U.  8.  536, 

47  L.  ed.  1170,  23  8up.  Ct.  Rep.  710 — 
8haw.  Appellant,  81  Me.  230,  16  Atl.  662— 
HcCurdy  v.  Gants,  8  Del.  Co.  Rep.  441,  26 
Pa.  Co.  Ct.  418 — Akera  v.  Rowan,  33  S.  C. 
476,  10  L.R.A.  716,  12  S.  E.  165— Haljek  ▼. 
Luck,  96  Tex.  519,  74  S.  W.  305. 

30.  A  deed  of  assignment,  under  the  Texas 
statute,  is  not  void  because  the  verified 
schedule  annexed  to  it  may  embrace  a  debt 
that  cannot  be  paid  ratably  with  the  claims 
of  other  creditors.  Tracy  v.  Tuftly,  134  U. 
S.  206,  10  Sup.  Ct.  Rep.  527,  33:  879 

31.  Partial  assignments  are  permissible 
under  the  statutes  of  Iowa.  Bock  v.  Perkins, 
139  U.  S.  628,  11  Sup.  a.  Rep.  677,  35:  314 
Cited  in  South  Branch  Lumber  Co.  ▼.  Ott,  142 

r.  S.  629,  35  L.  ed.  1139,  12  Sup.  Ct.  Rep. 
318. 

32.  Where  a  judgment  by  default  was 
rendered  upon  the  8th  of  the  month,  but 
not  fully  entered  as  to  the  amount  due 
until  the  10th,  and,  upon  the  10th,  a  few 
minutes  before  the  court  opened,  a  deed  of 
trust  was  recorded  by  the  debtor,  the  judg- 
ment has  the  prior  lien.  A  deed  of  trust 
for  the  benefit  of  creditors,  under  these  cir- 
cumstances, cannot  be  considered  a  bona 
fide  sale  for  a  valuable  consideration,  no  as 
to  defeat  the  lien  of  the  judgment. 
Clements  v.  Berry,  11  How.  398,  13:  745 
Cited  in  Fechhelmer  ▼.  Hollonder,  21  D.  C.  84. 

33.  An  assignment  of  all  of  an  insolvent's 
property  for  the  benefit  of  creditors  is  not 
affected,  under  the  Rhode  Island  statute,  by 
a  subsequent  assignment  of  the  same  prop- 
erty to  the  United  States.  Hunter  v.  Unit- 
ed'States,  5  Pet.  173,  8:86 
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Validity. 


37:  368 


Formal  requisites. 

34.  The  delivery  to  a  clerk  to  be  recorded  ! 
U.  S.  Dig.— 51 


is  a  sufficient  delivery  of  a  deed  of  assign- 
ment for  the  benefit  of  creditors.  Tompkins 
V.  Wheeler,  16  Pet.  106,  10:  903 

35.  An  acceptance  is  necessary  to  com- 
plete a  deed  of  trust;  this  may  be  express 
or  implied.  Tompkins  v.  Wheeler,  16  Pet. 
106,  10:  903 
Di9tingui9?ied  in    Alliance  Mill.   Co.   v.   Eatoo, 

86  Tex.  406,  24  L.R.A.  381,  25  S.  W.  614. 

Cited  In  8pangler  v.  Sanborn.  7  Colo.  A  pp.  105, 
43  Pac.  906 — Smith  v.  Herrell,  11  App.  D. 
C.  430 — Wayne  County  v.  Miller,  31  MIcb. 
450 — Mussey  v.  Noyes,  26  Vt.  471. 

36.  It  is  not  necessary  that  an  assignment 
including  a  policy  of  insurance  should  be 
accompanied  by  an  actual  delivery  of  the 
policy.  Spring  v.  South  Carolina  Ins.  Co. 
8  Wheat.  268,  5:  614 
Cited  In  Cronln  v.  Patrick  County,  4  Hughes, 

532,  89  Fed.  83 — Re  Wittenberg  Veneer  & 
Panel  Co.  108  Fed.  S98— McDonald  v.  Dask- 
am,  53  C.  C.  A.  559.  116  Fed.  281— Col- 
burn's  Appeal,  74  Conn.  467,  92  Am.  St.  Rep. 
231,  61  Atl.  139--Turk  v.  Skiles,  45  W.  Va. 
86.  30  S.  E.  234. 

Description  of  property. 

37.  A  general  description  of  the  property 
assigned  is  sufficient.  Cunningham  v.  Nor- 
ton, 125  U.  S.  77,  8  Sup.  Ct.  Rep.  804, 

31 :  624 

Assent  of  creditors. 

Question  of  Law  or  Fact,  see  Trial,  447. 
See  also  infra,  80;   Banks,  27. 

38.  The  assent  of  the  creditors  for  whose 
benefit  a  trust  deed  is  made  is  not  a  pre- 
liminary requisite  to  the  vesting  of  the  legal 
estate  in  the  trustee.  Brooks  v.  Marbury, 
11  Wheat.  78,  6:  423 

39.  It  is  not  necessary  to  the  validity  of  a 
deed,  that  creditors,  for  whose  benefit  it  was 
made,  should  have  notice  of  the  execution  of 
the  deed,  provided  they  afterwards  assent  to 
the  provisions  made  for  their  benefit.  Mar- 
bury  V.  Brooks,  7  Wheat.  556,  5:  522 
Distinguiehed   In   Alliance   Mill.   Co.   v.    Eaton, 

86  Tex.  406,  24  L.R.A.  381,  25  S.  W.  614. 

Cited  In  Tompkins  v.  Wheeler,  16  Pet.  119.  10 
L.  ed.  908 — Adams  v.  Blodgett,  2  Woodb.  ft 
M.  238,  Fed.  Cas.  No.  46 — Robinson  v.  Ra- 
pelye,  2  Stew.  (Ala.)  98 — Robinson  v.  Ra- 
pelye,  2  Stew.  (Ala.)  10,3 — F'echheimer  v. 
Hollander,  21  D.  C.  85 — United  States  v. 
Bank  of  United  States,  8  Rob.  (La.)  405 — 
State  V.  Bank  of  Maryland,  6  GUI  &  J.  230. 
26  Am.  Dec.  561 — Houston  v.  Xowland.  7 
Gill  &  J.  492 — McEwen  v.  Bamberger.  3 
I^a,  580 — Hall  v.  Denleon,  17  Vt.  316 — 
Brown  v.  Bonner,  8  Leigh.  7,  31  Am.  Dec* 
637 — Skipwith  V.  Cunningham,  8  I^igh,  286. 
31  Am.  Dec.  .342 — Cunningham  v.  Ward,  30 
W.  Va.  679,  5  S.  B.  646 — Oakley  v.  Hib- 
bard,  1  Plnney  (Wis.)  681,  44  Am.  I>ec. 
425. 

40.  It  is  not  necessary  to  the  validity  of  a 
deed  of  assignment  for  the  benefit  of  cred- 
itors that  creditors  should  be  consulted, 
though  the  propriety  of  pursuing  such  a 
course  will  generally  suggest  itself  when 
they  can  be  conveniently  assembled.  But  be 
this  as  it  may,  it  is  not  necessary  that  the 
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fact  should  appear  on  the  face  of  the  deed. 

Brashear  v.  West,  7  Pet.  606,  8:  801. 

Diatinguiithed  in   Alliance   Mill.   Co.   v.   Eaten, 

86  Tex.  406,  24  L.R.A.  381,  25  S.  W.  614. 

Cited  in  England  t.  Reynolds,  38  Ala.  377 — 
Hempstead  v.  Johnston,  18  Ark.  131,  65  Am. 
Dec.  458 — Brown  ▼.  Chamberlain,  9  Fla.  478 
— Cannon  v.  Deming,  3  S.  D.  431,  53  N.  W. 
863. 

41.  [A  deed  of  trust  by  one  involved  in 
debt  and  already  sued  by  creditors,  made 
without  knowledge  of  his  creditors,  and  un- 
accompanied by  a  schedule  of  them,  is  void 
against  judgments  taken  before  any  of  the 
creditors  had  assented  to  it.  Burd  v.  Smith 
ex  dem.  Fitzsimons  (H.  Ct.  £r.  &  App.  Pa.) 
4  Dall.  76,  1:748] 

42.  A  deed  of  assignment,  by  the  presi- 
dent, directors,  and  company,  of  a  bank, 
showing  an  intention  to  postpone  its-  cred- 
itors, and  use  the  proceeds  for  other  pur- 
poses before  paying  them,  is  void  against 
such  creditors  as  do  not  consent  to  it. 
Bodley  v.  Goodrich,  7  How.  276,  12:  699 
Cited  in  Cleveland  v.  LaCrosse  &  M.  R.  Co.  7 

Am.  L.  Reg.  551,  Fed.  Cas.  No.  2,887 — 
Commercial  Bank  v.  Brewer,  71  Ala.  577 — 
Greene  ▼.  A.  ft  W.  Sprague  Mfg.  Co.  52  Conn. 
372— Blrdsall  v.  Welch.  6  D,  C.  331— Wal- 
lace V.  dimming,  27  La.  Ann.  632 — Chafee  v. 
Fourth  Nat.  Bank,  71  Me.  527,  36  Am.  Rep. 
345 — Green  v.  Trleber,  3  Md.  34 — State  use 
of  HoUlday  v.  Benoist,  37  Mo.  513 — Perley 
V.  Mason,  64  N.  H.  8,  8  Atl.  620 — Doyle  v. 
Smith,  1  Coldw.  22. 

Editorial   note. 

[Necessity  of  acceptance  of.  24  LJIJ^. 
369.] 

Partnerships. 

Assignment  as  Dissolution  of  Partner- 
ship, see  Partnership,  162,  163. 

See  also  infra,  64,  65;  Judgment,  392; 
Partnership,  110. 

43.  A  sole  surviving  partner  of  an  in- 
solvent iirm,  who  is  himself  insolvent,  can 
make  a  valid  assignment  of  partnership  as- 
sets for  the  benefit  of  the  joint  creditors. 
Emerson  v.  Senter,  118  U.  S.  3,  6  Sup.  Ct. 
Rep.  981,  30:49 
Cited    In    Osborne    v.    Barge,    29    Fed.    727 — 

August  V.  Calloway,  35  Fed.  383 — Burch- 
Inell  V.  Koon,  8  Colo.  App.  465,  46  Pac. 
982 — First  Nat.  Bank  ▼.  Parsons,  128  Ind. 
149,  27  N.  E.  486 — Havene  &  G.  Co.  v. 
Harris,  140  Tnd.  391,  39  N.  E.  49— Rlley 
V.  Carter,  76  Md.  593,  19  L.R.A.  494,  35 
Am.  St.  Rep.  443.  25  Atl.  667 — State  ex  rel. 
•  Richardson  v.  Wlthrow,  141  Mo.  77,  41  S. 
W.  980 — Haynes  v.  Brooks,  42  Hun,  529 
— Williams  V.  Whedon,  109  N.  Y.  341,  4 
Am.  St.  Rep.  460,  16  N.  E.  366 — Kellar  v. 
Self,  5  Tex.  Civ.  App.  397,  24  S.  W.  578, 
— Rogers  v.  Flournoy,  21  Tex.  Civ.  App. 
558.  54  S.  W.  386 — Patton  v.  Leftwlch,  86 
Va.  424.  6  L.R.A.  571,  19  Am.  St.  Rep.  902, 
10  S.  E.  686. 

43a.  An  assignment  of  the  partnership 
effects  and  credits,  in  the  name  of  the  co- 
partnership, to  a  trustee  for  the  payment  of 
debts,  by  a  managing  partner,  who  was  the 
only  one  of  the  firm  residing  in  this  coun^ 


try,  is  valid.    Harrison  y.  Sterry,  5  Cranch, 

289,  3: 104 

Distinguished  In  Kirby  v.  IngersoU,  Harr.  Ch. 

(Mich.)  185 — Havens  v.  Hussey.  5  Paige.  3:: 

— Sloan    V.    Moore,    37    Pa.    223 — Sibley   ?. 

Young,  26  S.  C.  419,  2  S.  E.  314. 

Cited  in  Winshfp  v.  Bank  of  United  SUtes.  5 
Pet.  576,  8  L.  ed.  238 — Amsiock  v.  Bean, 
22  Wall.  406,  22  L.  ed.  805,  11  Nat.  Bankr. 
Reg.  504 — Bowen  v.  Clark,  1  BIss.  132,  Fed. 
Cas.  No.  1,721 — Bohler  v.  Tappan,  1  He- 
Crary,  135,  1  Fed.  470 — Forbes  v.  Scaanell, 
13  Cal.  288 — Sargent  v.  Franklin  Ins.  Co. 
8  Pick.  97,  19  Am.  Dec.  306 — Lamb  v.  Do- 
rant,  12  Mass.  59,  7  Am.  Dec.  31 — Kirby 
V.  Ingersoll,  1  Dougl.  (Mich.)  486— Ro- 
bards  v.  Waterman,  96  Mich.  235,  55  N.  W. 
662 — Moore  v.  Stevens,  60  Miss.  816 — Bos- 
well  V.  Green,  25  N.  J.  L.  396 — Leltensdor- 
fer  V.  Webb,  1  N.  M.  68 — Wetter  t. 
Schlieper,  15  How.  Pr.  274 — Egberts  t. 
Wood,  3  Paige,  525,  84  Am.  Dec  236— 
Hutchinson  v.  Smith,  7  Paige.  26 — Mabbett 
V.  White,  12  N.  Y.  454 — McGregor  v.  Ellii, 
2  Disney  (Ohio)  291 — Hennessy  v.*  Western 
Bank,  6  Watts  &  S.  311.  40  Am.  Dec.  560 
— Deckard  v.  Case,  5 .  Watts,  24,  30  Am. 
Dec.  287 — Daniels's  Petition,  14  R.  I.  .')0l 
— White  V.  Union  Ins.  Co.  1  Nott  ft  MC. 
560,  9  Am.  Dec.  726 — Dana  v.  Lull,  17  Vt. 
395 — Gordon  v.  Cannon,  18  Gratt.  404— 
Rumery  v.  McCulIoch,  54  Wis.  572,  12  N. 
W.  65. 

43b.  A  partner  to  whom  is  committed  the 
entire  direction  and  supervision  of  the  part- 
nership property  may,  in  a  general  assign- 
ment of  the  partnership  effects  for  the 
benefit  of  the  firm  creditors,  represent  an- 
other partner  who  has  expressly  authorized 
him  to  bargain,  sell,  hypothecate,  and  ia 
every  way  to  deal  with  the  partnership 
property.  Such  assignment  executed  by  him 
binds  the  other  partner.  Paul  v.  CuUum, 
132  U.  S.  539,  10  Sup.  Ct.  Rep.  161,  33:  430 
Cited  in   Parker  v.   Brown,   29  C.  C.  A.  357, 

56  U.   S.  App.   341,  85   Fed.   600. 

44.  In  Texas  a  limited  partnership,  when 
it  is  insolvent  or  contemplates  insolvency, 
may  make  an  assignment  of  its  property 
for  the  benefit  only  of  such  creditors  as 
will  accept  their  proportional  share  of  the 
proceeds  of  the  effects  assigned,  and  dis- 
charge their  claims.  Tracy  y.  Tuffly,  134  U. 
S.  206,  10  Sup.  Ct.  Rep.  627,  S3: 87» 

45.  A  partnership  in  Texas  may  make  an 
assignment  for  creditors.  Kennedy  v.  Mc- 
Kee,  142  U.  S.  606,  12  Sup.  Ct.  Rep.  303, 

35:1131 

Fraud. 

See  also  infra,  76. 

46.  The  continued  possession  by  the 
grantor  under  a  deed  of  trust  for  the  benefit 
of  creditors  does  not  necessarily  render  the 
deed  void.  Brooks  v.  Marbury,  11  ^V^leal. 
78,  6: 423 
Cited  In   Fowler  v.   Merrill,   11    How.  894,  13 

L.  ed.  744 — Re  Hnssman,  2  Nat.  Bankr.  Reg. 
445,  Fed.  Cas.  No.  6,951 — Merrill  ▼.  Daw- 
son,   Hempat,   616,    Fed.   Cas.   No.  9,469. 

47.  If  a  fund  which  has  been  assigned  for 
the  benefit  of  creditors  remains  in  the  hands 
of  the  assignor  for  his  own  benefit,  it  may 
cast  suspicion  on  the  transaction,  but  it  do«i> 
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not,  where  tbe  possession  can  be  satisfac- 
torily accounted  for,  and  it  >s  held  at  the 
will  and  pleasure  of  the  creditor.  Tompkins 
V.  Wheeler,  16  Pet.  106,  10:  903 

Cited  in  Powers  v.  Green,  14  III.  390 — Miller 
▼.  Meers,  155  111.  205.  40  N.  E.  577. 

4S.  An  assignment  in  trust  to  sell  and 
dispose  of  the  property  assigned,  upon  such 
terms  and  conditions  as  in  the  assignee's 
judgment  may  appear  best  and  most  for 
the  interest  of  the  parties  concerned,  is 
fraudulent  and  void  in  Wisconsin  as  against 
creditors.     Sumner  v.  Hicks,  2  Black,  532, 

17:  355 
Cited   in    Schoolfield  T.   Johnson,   3    McCrary, 

552,  11  Fed.  298. 

49.  An  assignment  which  vests  the  as- 
signee with  a  discretion,  contrary  to  the 
mandates  of  the  statute,  and  in  effect  au- 
thorizes him  to  sell  the  property  conveyed 
thereby^  in  a  method  not  permitted  by  the 
statute,  is  void,  although  he  might  in  fact 
follow  the  statute  in  the  exercise  of  his  dis- 
cretion. Jaffray  v.  McGehee,  107  U.  S.  361, 
2  Sup.  Ct.  Rep.  367,  27:  495 
Cited  in  Mnller  v.  Norton,  10  Fed.  719 — Muller 

T.  Norton,  10  Fed.  720 — Rice  v.  Frayser,  24 
Fed.  464 — Hill  v.  Woodberry,  1  C.  C.  A.  207, 
4  U.  8.  App.  68,  49  Fed.  139— Collier  v. 
Davis,  47  Ark.  373,  58  Am.  Rep.  758,  1  S. 
W.  684 — Baltimore  High  Grade  Brick  Co.  v. 
Amos,  95  Md.  602,  53  All.  148— National 
Bank  v.  Qilmer,  116  N.  C.  708,  22  S.  E.  2 
— Wallace  v.  Bagley,  6  Tex.  Civ.  App.  488, 
26  S.  W.  519. 

50.  Where  the  debtor  had  devested  him- 
self of  all  his  property,  in  his  endeavors  to 
adjust  his  debts,  by  an  assignment  for  the 
benefit  of  his  creditors,  and  there  was  no 
concealment  of  any  of  his  assets,  or  at- 
tempted appropriation  of  any  part  of  them 
for  his  own  benefit,  or  the  benefit  of  his 
family,  a  creditor's  bill  to  set  aside  the  as- 
signment for  fraud  was  properly  dismissed. 
Myers  v.  Fenn,  5  Wall.  205,  18:  604 

51.  Under  the  law  of  Arkansas  an  as- 
signment for  the  benefit  of  creditors  is  not 
rendered  void  by  the  fraudulent  omission 
of  property  from  the  schedule,  where  the 
assignee  and  the  beneficiaries  of  the  trust 
are  ignorant  of  the  fraud.  Emerson  v. 
Senter,  118  U.  S.  3,  6  Sup.  Ct.  Rep.  981, 

30:  49 
Cited  in  Peters  v.  Bain,  133  U.  S.  690,  33  I.. 
ed.  703,  10  Sup.  Ct.  Rep.  354 — Sanger  v. 
Flow,  1  C.  C.  A.  61,  4  U.  S.  App.  32,  48  Fed. 
156 — Baer  v.  Rooks,  2  C.  C.  A.  79,  4  U.  S. 
Apn.  309,  50  Fed.  901 — Wapples-Platter  Co. 
V.  Low.  4  C.  C.  A.  208,  10  U.  S.  App.  704. 
64  Fed.  96 — Dogan  v.  Beckett,  63  C.  C.  A. 
500,  129  Fed.  58 — Halsey  v.  Connell,  111  Ala. 
224,  20  So.  445 — Robinson.  B.  &  McK.  Co. 
V.  Thomason,  113  Ala.  528,  20  So.  951— Hill 
V.  Shrygley,  51  Ark.  69,  9  S.  W.  845— Danzig 
V.  Saks,  9  Mackey,  190 — Fechelmer  v.  Hol- 
lander. 21  D.  C.  86— Selbert  v.  Milligan,  110 
Ind.  112,  10  N.  E.  929 — Bank  of  Commerce 
V.  Payne,  86  Ky.  484,  8  S.  W.  856 — PetUt  v. 
Parsons,  9  Utah,  228,  33  Pac.  1038. 

52.  If  the  legal  effect  of  the  written  in- 
strument making  an  assignment  for  cred- 
itors   be    to    delay    creditors,    it    is    void. 


Means  v.  Dowd,  128  U.  S.  273,  o  Sup.  Ct. 
Rep.  65,  32:429 

53.  An  assignment  by  a  failing  or  insol- 
vent debtor,  which  secures  to  the  assignor 
an  interest  in  or  an  unlimited  control  over 
the  property  conveyed,  and  which  has  the 
effect  of  hindering  or  delaying  creditors,  is 
void  as  being  a  fraud  upon  those  creditors. 
Means  v.  Dowd,  128  U.  S.  273,  9  Sup.  Ct. 
Rep.  65,  32:  429 
Cited  in  Cissell  v.  Johnston,  4  App.  D.  C.  349 

— ^Donk  Bros.  Coal  ft  Coke  Co.  v.  Kinealy,  81 
Mo.  App.  652. 

54.  An  insolvent  debtor  making  an  as- 
signment for  the  benefit  of  his  creditors 
cannot  reserve  to  himself  any  beneficial  in- 
terest in  the  property  assigned,  or  interpose 
any  delay,  or  make  provisions  which  would 
hinder  and  delay  creditors  from  their  lawful 
modes  of  prosecuting  their  claims.  Means 
V.  Dowd,  128  U.  S.  273,  9  Sup.  Ct.  Rep.  65, 

32:429 

55.  An  assignment  for  creditors  which 
provides  that  the  assignor  shall  remain  in 
possession  of  the  property  and  continue  to 
sell  the  goods  and  collect  the  debts,  the  col- 
lections to  be  applied  to  replenish  the  stock, 
and  which  also  contains  a  provision  for  the 
renewal  of  the  debts,  and  that,  if  any  of 
the  debts  shall  not  be  paid  or  if  the  as- 
signees elect,  they  may  take  possession  of 
the  property  and  dispose  of  the  same, — is 
void  as  to  creditors.  Means  v.  Dowd,  128 
U.  S.  273,  9  Sup.  Ct.  Rep.  65,  32:  429 
Distinguished   In    Huntley   v.    Kingman    &   Co. 

152   U.   S.  635,  38   L.  ed.  543,   14   Sap.   Ct. 
Rep.  688. 

Cited  in  Etheridge  v.  Sperry,  139  U.  S.  272, 
35  L.  ed.  174,  11  Sup.  Ct.  Rep.  563 — Ehigan 
V.  Beckett,  63  C.  C.  A.  501,  129  Fed.  59 — 
Kansas  City  Packing  Co.  v.  Hoover,  1  App. 
D.  C.  275 — Edeliioff  v.  Homer-Miller  Mfg. 
Co.  86  Md.  613,  39  Atl.  314 — Rochelean  r. 
Boyle,  11  Mont.  463,  28  Pac.  872— Torlina  ▼. 
Trorlicht,  6  N.  M.  62,  27  Pac.  794 — Battle 
V.  Mayo,  102  N.  C.  440,  9  S.  E.  384— Will 
T.  Little  Co.  V.  Burnham,  5  Okla.  203,  40 
Pac.  66 — Ephraim  v.  Kelleher,  4  Wash.  25B, 
18  L.11.A.  624,  29  Pac.  985. 

56.  A  fraudulent  disposition  of  property 
does  not  of  itself  impair  a  subsequent  gen- 
eral assignment.  Estes  v.  Gunter,  122  U. 
S.  450,  7  Sup.  Ct.  Rep.  1275,  30:  1228 
Cited  in  Hill  v.  Woodberry,  1  C.  C.  A.  208,  4 

U.  S.  App.  68,  49  Fed.  140. 

57.  Previous  fraud  on  the  part  of  the 
grantor  win  not  invalidate  a  deed  of  assign- 
ment for  the  benefit  of  creditors,  not  made 
with  a  fraudulent  intent  known  to  the  trus- 
tees or  beneficiaries.  Peters  v.  Bain,  133 
U.  S.  670,  10  Sup.  a.  Rep.  354,  33:  696 
Cited   in    Pettit  v.   Parsons,   9   Utah,   227,   33 

Pac.  1038. 

58.  As  respects  fraud  in  law,  where  that 
which  is  valid  in  an  assignment  can  be 
separated  from  that  which  is  invalid,  with- 
out defeating  the  general  intent,  the 
maxim,  "Void  in  part,  void  in  toto,"  does 
not  necessarily  apply,  and  the  instrument 
may  be  sustained  notwithstanding  the  in- 
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validity  of  a  particular  division.     Peters  v. 

Bain,  133  U.  S.  670,  10  Sup.  a.  Rep.  354, 

33:  696 

Cited  in  Bank  of  Little  Rock  v.  Frank,  63  Ark. 
28.  58  Am.  St.  Rep.  65.  37  S.  W.  400— OCon- 
nell  V.  Hansen,  20  Or.  183,  44  Pac.  387— 
dmltb  y.  Slpperly,  0  Utah,  272,  34  Pac.  54 
— Coblentz  v.  Driver  Mercantile  Co.  10  Utah, 
104,  37  Pac.  242. 

59.  Fraudulent  intent  is  not  a  necessary 
deduction  from  permission  to  the  creditors 
in  the  second  class  to  avail  themselves  of 
their  claims  in  bidding  on  property  sold  at 
auction  under  an  assignment.  Peters  v. 
Bain,  133  U.  S.  670,  10  Sup.  Ct.  Rep.  354, 

33:  696 
Release  of  claim. 

Release  of  Claims  Generally,  see  infra, 

VII.  b. 
Effect  of  Requiring  as  Condition ;  What 
Law     Governs,     see     Conflict     of 
Laws,  137,  139. 

60.  An  assignment  containing  a  provision 
limiting  the  distribution  of  the  debtor's 
property  to  such  of  his  creditors  as  shall 
%le  releases  of  their  demands  is,  in  many 
of  the  states,  void  at  common  law.  Se- 
curity Trust  Co.  v.  Dodd,  173  U.  S.  624,  19 
Sup.  Ct.  Rep.  545,  43:  835 
Cited  In  Robinson  v.  Belt,  187  U.  S.  45,  47  L. 

ed.  67,  23  Sup.  Ct.  Rep.  16. 

60a.  An  assignment  for  creditors  which 
excludes  from  the  benefit  of  its  provisions 
all  creditors  who  do  not,  withm  ninety 
days,  execute  a  release  of  claims  and  de- 
mands on  the  assignor,  of  any  nature  or 
kind  whatsoever,  is  valid  in  Pennsylvania. 
Brashear  v.   West,   7   Pet.   608,  8:  801 

DistingulBhed  in  Duygan  v.  Bliss,  4  Colo.  227, 
34  Am.  Rep.  80— Miller  v.  Conklln,  17  Ga. 
432,  68  Am.  Dec.  248-  Albert  v.  Winn,  7 
GUI,  472 — Ingraham  v.  Grlgg,  13  Smedes  & 
H.  80 — Pierson  v.  Manrilng,  2  Mich.  448 — 
Brown  v.  Knox.  6  Mo.  309 — Owen  v.  Arvla, 
26  N.  J.  L.  39 — Donoho  v.  Fish  Bros.  58 
Tex.  168 — Ware  v.  Wanless,  2  Wyo.  165. 

Limited  In  Security  Trust  Co.  v.  Dodd,  173  U. 
S.  634,  43  L.  ed.  830,  19  Sup.  Ct.  Rep.  545— 
Robinson  v.  Belt,  187  U.  S.  45,  47  L.  ed.  67, 
23  Sup.  Ct.  Rep.  16. 

•Cited  In  Heydock  v.  Stanhope,  1  Curt.  C.  C. 
478,  Fed.  Cas.  No.  6,445 — Marsh  v.  Bennett, 
5  McLean,  127.  Fed.  Cas.  No.  9.110 — Stewart 
V.  Spenser,  1  Curt.  C.  C.  162,  Fed.  Cas.  No. 
13,437— Collier  v.  Davis,  47  Ark.  .372,  68 
Am.  Rep.  758.  1  S.  W.  684 — Howell  v.  Kd- 
gar,  4  111.  423 — McCall  v.  Hlnkley,  4  Gill, 
149— Re  Wilson,  4  Pa.  448,  45  Am.  Dec.  701 
— Keating  v.  Vaughn,  61  Tex.  525— Hall  v. 
Denlson,  17  Vt.  317 — Sklpwlth  v.  Cunning 
bara,  8  Leigh,  292,  31  Am.  Dec.  642 — Young 
V.  Willis,  82  Va.  299. 

60b.  An  assignment  excluding  from  the 
benefit  of  its  provisions  all  creditors  who 
shall  not  within  ninety  days  execute  a  re- 
lease of  all  claims  on  the  assignor  cannot 
operate  to  the  exemption  of  any  portion  of 
a  debtor's  property  from  the  payment  of 
his  debts.  A  court  of  equity  will  compel 
•the  execution  of  the  trust,  and  decree  what 
may  remain  to  those  creditors  who  have 
not  acceded  to  the  deed.  If  a  surplus  should 
remain    after    the    extinguishment    of    the 


debts,  it  is  the  property  of  the  assignor. 
Brashear  v.  West.  7  Pet.  608,  8:801 

Cited  In  James  v.  Atlantic  Delaine  Co.  3  ClilL 

619.  Fed.  Cas.  No.  7.177 — Brown  v.  McLean. 

5  Mackey.  564 — Re  Mann,  32  Minn.  63.  1:» 

N.  W.  347 — Garver  v.  Tisinser,  46  Ohiu  St. 

61,  18  N.  E.  491 — Sklpwlth  v.  Cunningham. 

8  Leigh,  294,  31  Am.  Dec.  642. 

60c.  An  assignment  for  the  benefit  of 
creditors,  although  requiring  a  release  by 
creditors  as  a  condition  of  preference,  must 
be  deemed  valid  in  the  Indian  territory,  in 
view  of  the  decisions  of  the  courts  of  Ar- 
kansas upholding  such  assignments  under 
the  statutes  of  that  state  concerning  as- 
signments for  the  benefit  of  creditors  and 
the  statute  of  frauds,  which  were  adopted 
and  extended  over  the  Indian  territory  by 
the  act  of  Congress  of  May  2,  1890*  (2*6 
Stat,  at  L.  94,  chap.  182,  §  31).  Robinson 
y.  Belt,  187  U.  S.  41,  23  Sup.  a.  Rep.  16. 

47:65 


F.  Property  Included. 

61.  The  provisions  of  the  Arkansas  stat- 
ute respecting  the  sale  of  property  assigned 
for  the  benefit  of  creditors  are  mandatory, 
and  not  directory.  Jaffrav  v.  McOehee.  107 
U.  S.  361,  2  Sup.  Ct.  Rep!  367,  27:  495 
Cited  In  Williams  v.  Crocker,  36  Fla.  85,  18 

So.  52. 

62.  An  assignment  preferring  creditors 
may  include  choses  in  action,  as  a  policy  of 
insurance,  and  will  entitle  the  assignee  to 
receive  from  the  underwriters  the  amount 
insured  in  case  of  a  loss.  Spring  t.  South 
Carolina  Ins.  Co.  8  Wheat.  268,  6:  614 

63.  A  voluntary  assignment  for  the  bene- 
fit of  creditors  may  include  a  claim  again.4t 
the  United  States,  and  is  not  affected  by 
Rev.  Stat.  §  3477,  U.  S.  Comp.  Stat  1901. 
p.  2320,  forbidding  transfers  of  claims 
against  the  government.  Goodman  v. 
Niblack,  102  U.  S.  556,  26:  229 

64.  An  assignment  of  a  limited  partner- 
ship, which  covers  the  interest  of  the  special 
partner  in  the  firm  property,  need  not  con- 
vey his  individual  property,  which  cannot  be 
taken  for  the  debU  of  the  firm.  Tracy  ▼. 
Tuffly,  134  U.  S.  206,  10  Sup.  Ct.  Rep.  527! 

33:879 

65.  In  Texas  when  a  partnership  makes 
an  assignment  for  the  benefit  of  creditors, 
the  property  of  the  partnership,  and  the 
property  of  each  member  of  it,  which  \» 
subject  to'  forced  sale,  must  pass  by  the  as- 
signment. Kennedy  v,  McKee,  142  U.  S. 
606,  12  Sup.  Ct.  Rep.  303,  35:  1131 
Cited  in  Swofford  Bros.  Dry-Goods  Co.  ▼.  Mills, 

86  Fed.  563 — Sheppard  v.  Reeves,  39  Fla.  M. 
21  So.  774— McCord-Brady  Co.  v.  Mills,  S 
Wyo.  271,  46  L.R.A.  743,  56  Pac.  1003. 

66.  An  assignment  for  creditors  passes  a 
claim  subsequently  held  valid  agamst  tbe 
Tnited  States  by  the  court  of  commissioner* 
of  Alabama  claims.  Butler  v.  Goreley,  146 
U.  S.  303,  13  Sup.  Ct.  Rep.  84,  36:  981 
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67.  A  claim  allowed  by  the  court  of  com- 
missioners of  Alabama  claims  subsequently 
to  the  execution  of  an  assignment  for  creditors 
is  assets  in  the  jurisdiction  where  the  as- 
signment is  made;  and  this  jurisdiction  can- 
not be  defeated  by  an  attorney  who  has  the 
claim  and  its  proceeds  and  attempts  to 
transfer  the  jurisdiction  thereof  to  the  Dis- 
trict of  Columbia.  Butler  v.  Gorelev,  146 
L.  S.  303,  13  Sup.  Ct  Rep.  84,  36:  981 

68.  When  a  person  conveys  all  his  real 
and  personal  property,  giving  a  list  of  it,  on 
the  trust  that  the  grantee  shall  sell  it  and 
any  and  all  other  property  belonging  to  the 
grantor,  which,  by  any  oversight,  may  have 
been  omitted  in  such  list,  for  the  payment 
of  the  debts  of  the  grantor,  all  the  estate 
and  interest  in  the  property,  legal  and 
equitable,  which  the  grantor  then  held  and 
could  aliene,  passed  by  the  conveyance. 
Spindle  v.  Shreve,  111  U.  S.  542,  4  Sup.  Ct. 
Rep.  522.  28:  512 
Cited  in  Alabama  t.  Montague,  117  U.  S.  610, 

29  L.  cd.  1003.  6  Sup.  Ct.  Rep.  911 — Tish- 
omingo Say.  Inst.  v.  Allen,  76  Miss.  133,  23 
So.  058. 

69.  An  assignment  of  "all  the  lands  and 
personal  property"  of  the  assignor,  "more 
particularly  enumerated  in  a  schedule  an- 
nexed," assigns  only  the  property  described 
in  the  schedule.  Bock  v.  Perkins,  139  U.  S. 
628,  11  Sup.  Ct.  Rep.  677,  35:  314 
Cited  in  Phillips  &  B.  Mfg.  Co.  y.  Whitney,  42 

C.  C.  A.  673,  102  Fed.  844— American  Bell 
Teleph.  Co.  v.  National  Teleph.  Mfg.  Co.  100 
Fed.  1002 — Babbitt  Bros.  v.  Mandell  Bros. 
6  Aria.  98.  5.3  Pac.  577 — Graham  Paper  Co. 
y.  Sanderson,  8  Colo.  App.  429,  47  Pac.  904 
— Strasbarger  v.  Dodge,  12  App.  D.  C.  49. 

70.  An  insolvent  assignment  in  Massa- 
chusetts under  a  statute  which  provides 
that  it  shall  operate  to  convey  all  property 
which  the  assignor  could  lawfully  sell, 
assign,  or  convey,  carries  title  to  a  ship  at 
sea  which  was  registered  in  that  state,  in 
preference  to  an  attachment  subsequently 
levieu  upon  her  in  a  New  York  port.  Crapo 
V.  Kdly,  16  Wall.  610,  21 :  430 


TI.  Preferences  by  Insolvent, 
a.  In  General. 

Federal  Courts  Following  State  Decisions 
and  Laws,  see  Courts,  1999. 

Right  to  Make  Preferences  Generally,  see 
Fraudulent  Conveyances,  III. 

Validity  of  Bona  Fide  Conveyance  to  Cred- 
itor made  after  Assifmment,  see  Fraud- 
ulent Conveyances,  23. 

Laches  Preventing  Relief  to  Unpref erred 
Creditor,  see  Limitation  of  Actions,  139. 

See  also  infra,  88,  89. 

71.  A  debtor,  having  a  legal  right  to  pre- 
fer one  or  more  of  his  creditors  over  others, 
where  the  transaction  is  bona  fide,  may  elect 
the  time  when  it  is  to  be  done,  so  as  to 
make  it  effectual.  Tompkins  v.  Wheeler. 
16  Pet.  106,  10:  903 


72.  The  Illinois  voluntary  assignment  act 
in  force  July  1,  1877,  forbidding  preferences^ 
should  be  liberally  construed,  so  as  to  sup- 
press the  mischief  and  advance  the  remedy. 
White  v.  Cotzhausen,  129  U.  S.  329,  9  Bup. 
Ct.  Rep.  309,  32:  677 
Cited  In  Re  Curtis,  91  Fed.  740— Harbaugh  v. 

CoBtello,  184  111.  117,  75  Am.  St.  Rep.  147. 
56  N.  E.  363. 

73.  An  insolvent  debtor  cannot  be  per- 
mitted to  defeat  the  operation  of  the  Illinois 
voluntary  assignment  act  by  effecting  un- 
equal distribution  of  his  estate  by  means 
of  conveyances,  bills  of  sale,  or  judgments 
by  confession;  and  where  he  attempts  to 
do  so,  such  conveyances,  bills  of  sale  and 
judgments  will  be  set  aside.  White  v.  Gitz- 
hausen,  129  U.  S.  329,  9  Sup.  Ct.  Rep.  309. 

32:  b77 

Distinguished  in  Union  Nat.  Bank  v.  Bank  of 

Kansas  City,   136  U.  S.  235,  34  L.  ed.  345, 

10  Sup.  Ct.  Rep.  1013 — Moore  v.  Meyer,  4T 
Fed.  105. 

Cited  in  May  v.  Tenney,  148  U.  S.  64,  37  L. 
ed.  370,  13  Sup.  Ct.  Rep.  491 — ^liardt  v. 
Heidweyer,  152  U.  S.  550,  38  L.  ed.  551,  14 
Sup.  Ct.  Rep.  671 — Fechheimer  ▼.  Baum,  4a 
Fed.  724 — Comer  v.  Tabler.  44  Fed.  469 — 
Clapp  V.  Clark,  49  Fed.  124 — Wyman  v.  Ma- 
thews, 63  Fed.  681 — Rochester  v.  Armour, 
92  Ala.  439,  8  So.  780 — Richmond  v.  Missis- 
sippi Mills.  52  Ark.  41,  4  L.R.A.  419,  11  8. 
W.  960— Straw  v.  Jenks,  6  Dak.  426.  43  N. 
W.  941— Cutter  v.  Pollock,  4  N.  D.  212,  25 
L.R.A.  380,  50  Am.  St.  Rep.  644.  59  N.  W. 
1062 — Cissell  V.  Johnston,  4  App.  D.  C.  342 
— Strasburger  v.  Dodge,  12  App.  D.  C.  48 — 
Ide  V.  Sayer,  129  III.  235,  21  N.  B.  810— 
Farwell  v.  Nilsson,  133  111.  53,  24  N.  E.  74 
—White  v.  Ross,  147  111.  431,  35  N.  E.  541 
—Walker  v.  Ross,  150  111.  58,  36  N.  E.  986 
— Ileuer  v.  Schaffner,  30  III.  App.  339 — But- 
ler Bros.  V.  Diddy,  83  Iowa,  540,  49  N.  W. 
995 — Groetzinger  v.  Wyman,  105  Iowa,  584. 
75  N.  W.  512 — Larrabee  v.  Franklin  Bank, 
114  Mo.  604,  35  Am.  St.  Rep.  774,  21  S.  W. 
747— Calihan  v.  Powers.  1.33  Mo.  499,  34  8. 
W.  848 — Marshall  v.  Livingston  Nat.  Bank, 

11  Mont.  360,  28  Pac.  312— Manning  v.  Beck. 
54  Hun,  105,  7  N.  Y.  Siipp.  216 — Spelman  v. 
Freedman,  54  Hun,  414,  7  N.  Y.  Supp.  698 — 
Stein  v.  Levy,  55  Hun,  390,  8  N.  Y.  Supp. 
505 — First  Nat.  Bank  v.  Bard,  59  Hun,  531, 
13  N.  Y.  Sopp.  688 — Central  Nat.  Bank  v. 
Seligman,  64  Hun,  618,  19  N.  Y.  Supp.  302 
— Tompkins  v.  Hunter,  65  Hun,  444,  20  N. 
Y.  Supp.  355— Trier  v.  Herman,  115  N.  Y. 
165,  21  N.  E.  1034 — Berger  v.  Varrelmann, 
127  N.  Y.  287,  12  L.R.A.  813.  27  N.  E.  1065 
—Manning  v.  Beck,  129  N.  Y.  14.  14  L.R.A. 
202,  29  N.  E.  90 — Spelman  v.  Freedman,  1.30 
N.  Y.  428,  29  N.  E.  765 — People  v.  Mercan- 
tile Credit  Guarantee  Co.  166  N.  Y.  421,  60 
N.  E.  24— Jaflfray  v.  Wolfe,  1  Okla.  325,  33 
Pac.  945 — Putney  v.  Frieslebcn,  32  S.  C.  406, 
11  S.  E.  337 — Byrd  v.  Perry,  7  Tex.  Civ. 
App.  388,  26  S.  W.  740— City  Nat.  Bank  v. 
Merchants'  Nat.  Bank,  7  Tex.  Civ.  App.  591, 
27  S.  W.  848— Mack  v.  Prince,  40  W.  Va. 
328,  21  S.  E.  1012— Cribb  v.  HIbbard,  S.  B. 
&  Co.  77  Wis.  205,  46  N.  W.  168. 

Editorial  note. 

[EiTect  of  preferring  an  usurious  debt  in 
an  assignment  for  creditors.  41  L.R.A. 
707.] 
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h.  ValidUy   of. 

Preference    by    Insolvent    Corporation,    see 

Corporations,  726. 
See  also  supra,  4,  8,  12,  73. 

74.  A  debtor  may  prefer  his  creditor  by  an 
assignment  made  bona  fide.  Spring  v.  South 
Carolina  Ins.  Co.  8  ^Vheat.  268,  5:  614 
Cited  In  Ashby  ▼.  Steere,  2  Woodb.  &  M.  S57, 

Fed.  Cas.  No.  576 — Thornton  t.  Davenport, 
2  111.  208.  20  Am.  Dec.  358 — Lord  y.  Beven- 
dorf,  54  Wis.  406,  41  Am.  Rep.  58,  11  N.  W. 
903 — Landauer  v.  Victor,  60  Wis.  440,  34 
N.  W.  220. 

75.  An  assignor  for  the  benefit  of  cred- 
itors may  create  preferences.  Peters  v. 
Bain,  133  U.  S.  670,  10  Sup.  Ct.  Rep.  354, 

33 :  696 
Cited  In  Kemp  y.  National  Bank  of  The  Re- 
public, 48  C.  C.  A.  216,  100  Fed.  50. 

76.  A  general  assignment  of  all  a  man*s 
property  with  preferences  is  not  per  se 
fraudulent.  The  right  to  make  it  results 
from  that  absolute  ownership  which  every 
man  claims  over  that  which  is  his  own. 
Brashear  v.  West,  7  Pet.  608,  8:  801. 
Distinguished  in  Marsh  y.  Bennett,  6  McLean, 

125,  Fed.  Cas.  No.  0,110. 

Cited  in  Reed  y.  Mclntyre,  08  U.  S.  510,  25  L. 
ed.  172 — Huntley  v.  Kingman  &  Co.  152  U. 

.  8.  532.  38  L.  ed.  542,  14  Sup.  Ct.  Rep.  688 
— Re  Chadwlck,  5  Law  Rep.  450,  Fed.  Cas. 
No.  2,560 — Wickham  v.  Dillon,  Fed.  Cas.  No. 
17,612 — Ex  parte  Conway.  4  Ark.  350 — Clay- 
ton y.  Johnson,  36  Ark.  425,  38  Am.  Rep. 
40 — Priest  v.  Brown,  100  Cal.  631,  35  Pac. 
323— Re  Muller,  118  Cal.  435,  50  Pac.  660 
— Roberts  v.  Burr,  135  Cal.  158,  67  Pac.  40 
— Howell  y.  Dixon,  21  Fla.  425,  58  Am.  Rep. 
673 — Howell  v.  Edgar,  4  111.  423 — Deaver  y. 
Savage,  3  Mo.  254,  25  Am.  Dec.  437 — Davis 
V.  DavlB,  5  Mo.  186 — State  use  of  Patrick  v. 
Keeler,  40  Mo.  551 — First  Nat.  Bank  v. 
Hughes,  10  Mo.  App.  10 — Llnlnger  v.  Ray- 
mond, 0  Neb.  44,  2  N.  W.  350 — Gordon  v. 
Cannon,  18  Gratt.  308 — United  States  v. 
Bank  of  United  States,  8  Rob.  (La.)  404 — 
McCall  V.  Hlnkley.  4  Gill,  158— Beatty  v. 
Davis,  0  Gill,  215 — Cook  v.  Rogers.  31  Mich. 
807 — Schlueter  v.  Raymond  Bros.  7  Neb.  288 
— Leitensdorfer  v.  Webb,  1  N.  M.  58 — ^Tor- 
Una  v.  Trorllcht,  6  N.  M.  64,  27  Pac.  704 — 
McGavock  v.  Deery,  1  Coldw.  267 — Caton  v. 
Mosely,  25  Tex.  378 — Weyeth  Hardware  & 
Mfg.  Co.  v.  James-Spencer-Bateman  Co.  15 
Utnh,  120,  47  Pac.  604 — Sklpwith  v.  Cun- 
ningham, 8  Leigh,  280,  31  Am.  Dec.  642 — 
Dance  v.  Seaman,  11  Gratt.  781 — SIpe  v. 
Earman,  26  Gratt.  570 — Clarke  v.  Figglns, 
27  W.  Va.  670 — Mowry  v.  Crocker,  6  Wis. 
331 — rx)rd  V.  Devendorf,  54  Wis.  406,  41  Am. 
Rep.  58,  11  N.  W.  003— Landauer  v.  Vletor, 
60  Wis.  440,  34  N.  W.  230. 

77.  Ir  Mississippi  an  insolvent  may  nuike 
a  general  assignment  of  his  property  for  uis 
creditors,  with  preferences.  Estes  v.  Gunter. 
122  U.  S.  450,  7  Sup.  Ct.  Rep.  1275, 

30:  1228 

Cited  in  Huntley  v.  Kingman  &  Co.  152  U.  S. 
534,  38  L.  ed.  543.  14  Sup.  Ct.  Rep.  688-- 
Baer  v.  Rooks,  2  C.  C.  A.  80,  4  U.  S.  App. 
800,  50  Fed.  001 — Hill  v.  Ryan  Grocery  Co. 
23  C.  C.  A.  620,  41  U.  S.  App.  714.  78  Fed. 
26 — Danzig  v.  Saks,  0  Mackey,  100 — Sells  v. 
Rosedale  Grocery  &  CommissioB  Co.  72  Miss. 


60T,  17  So.  236 — ^Pollock  v.  Sykes,  74  Miss. 
714,  21  So.  780. 

78.  At  common  law,  an  assignment  of  ais 
property,  with  preferences,  made  by  an  ir- 
solvent  debtor,  is  legal,  l^mett  v.  Kinnev, 
147  U.   S.  476,   13   Sup.  Ct.   Rep.  403, 

37:  247 

79.  It  is  no  objection  to  an  assignment 
preferring  certain  creditors  that  it  defeats 
all  other  creditors  of  their  legal  remedies, 
even  if  amounting  to  a  majority  in  num- 
ber and  value,  unless  there  be  some  express 
provision  of  a  bankrupt  law  to  invalidate 
it.     Brooks  v.  Marbury,  11  Wheat.  78, 

6:423 
Cited  in  Cleveland  v.  LaCrosse  ft  M.  R.  Co.  7 
Am.  L.  Reg.  540,  Fed.  Cas.  No.  2,887— Unit- 
ed  States   Bank  v.  Huth,  4   B.   Mod.  436— 
Harden  v.  Wagner,  22  W.  Va.  368. 

80:  An  assignment  for  the  benefit  of  pre- 
ferred creditors  is  valid,  although  their  as- 
sent is  not  given  at  the  time  of  its  execu- 
tion, if  they  subsequently  assent  in  terms, 
or  actually  receive  the  benefit  of  it.  Brooks 
V.  Marbury,  11  Wheat.  78,  6:423 

Distinguished  in   Stewart  v.    Spenser,  1  Cart 

C.  C.  165,  Fed.  Cas.  No.  13,437. 

Cited  in  Tompkins  v.  Wheeler,  16  Pet.  110,  10 
L.  ed.  008— Grove  ▼.  Brien,  8  How.  440,  12 
L.  ed.  1147 — Adams  ▼.  Blodgett,  2  Woodb.  k 
M.  237,  Fed.  Cas.  No.  46 — Stewart  v.  Spt»n- 
ser,  1  Curt.  C.  C.  166.  Fed.  Cas.  No.  13.4:J7 
— ^AUen  y.  Booker,  2  Stew.  (Ala.)  27,  19  Am. 
Dec.  33 — Robinson  v.  Rapelye,  2  Stew.  (AIs.) 
103 — Wiswall  y.  Ross,  4  Port.  (Ala.)  32^— 
Kinnard  v.  Thompson,  12  Ala.  401 — Hinton 
v.  Nelms,  13  Ala.  230 — Abercrombie  v.  Brad 
ford,  16  Ala.  560 — Huckabee  v.  Billingsiy. 
16  Ala;  417,  50  Am.  Dee.  183 — ^Townsend  t. 
Harwell,  18  Ala.  305 — Danner  v.  Brewer,  69 
Ala.  202 — Ex  parte  Conway*  4  Ark.  3ol— 
Hempstead  v.  Johnston.  18  Ark.  131,  65  Am. 
Dec.  458 — Webster  v.  Harknesa,  3  Mackej. 
222 — Droop  v.  Ridenour,  11  App.  D,  C.  241 
—Smith  v.  Herrell,  11  App.  D.  C.  430— 
Brown  v.  Chamberlain,  0  Fla.  478— -Jones  ▼. 
Dougherty,  10  Ga.  200 — Fellows  v.  Commer- 
cial &  R.  Bank,  6  Rob.  (La.)  253— United 
States  y.  Bank  of  United  States,  8  Rob.  (La  ) 
405 — Copeland  v.  W^ld,  8  Me.  414 — Stercns 
v.  Bell,  6  Mass.  343 — Maynard  ▼.  Maynard, 
10  Mass.  457,  6  Am.  Dec.  146 — BofBngton 
v.  Curtis,  15  Mass.  533,  8  Am.  Dec.  115 — 
Fox  v.  Willis,  1  Mich.  323 — Schoolfleld  r 
Hirsh.  71  Miss.  60,  42  Am.  St.  Rep.  450.  14 
So.  260 — Valentine  v.  Decker,  43  Mo.  585— 
Fearey  v.  O'Neill,  140  Mo.  476,  73  Am.  St 
Rep.  440,  50  S.  W.  018 — ^Kingman  v.  Comell- 
Tebbetts  Mach.  ft  Buggy  Co.  150  Mo.  310. 
51  S.  W.  727— Smith  v.  Jones,  18  Neb.  4S4. 
25  N.  W.  624— Derry  Bank  v.  Webster.  44 
N.  H.  260 — Johnson  v.  Farley,  45  N.  H.  510 
— Cunningham  v.  Freeborn,  1  Edw.  Ch.  263 
— Cunningham  v.  Freeborn,  3  Paige,  560— 
Congdon  v.  Millett.  11  R.  I.  533 — ^Tennant  t. 
Stoney,  1  Rich.  Eq.  253.  44  Am.  Dec  213— 
Cannon  v.  Deming,  3  S.  D.  431,  53  N.  W.  86.1 
— McEwen  v.  Bamberger,  3  Lea«  580 — ^Alliance 
Mill.  Co.  v.  Eaton,  86  Tex.  406,  24  L.R.A. 
381,  25  S.  W.  614 — Sulton  v.  Simon.  91  Tex 
641,  45  S.  W.  550- Billings  v.  Parsona  17 
Utah,  31,  53  Pac.  730— Sklpwith  y.  Cnnnlnr 
ham,  8  Leigh,  286,  31  Am.  Dec.  642— Hall 
v.  Denison,  17  Vt.  316 — Cunningham  r. 
Ward,  30  W.  Va.  570,  5  S.  B.  646— Oakley 
v.  HIbhard,  1  PInney  (Wis.)  682,  44  As. 
Dec.  425. 
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81.  In  the  absence  of  the  prohibitory 
statute,  a  partnership  may  make  an  assign- 
ment for  the  benefit  of  creditors,  although 
it  contains  preferences.  Emerson  v.  Senter, 
118  U.  S.  3,  6  Sup.  Ct.  Kep.  981,  30:  49 
€it€d  in  Bnlffer  ▼.  Boss,  53  Hun,  241,  6  N.  Y. 

Supp.  38 — Williams  v.  Whedon,  109  N.  Y. 
341,  4  Am.  St  Rep.  460,  16  N.  B.  365. 

82.  Payment  of  a  debt  to  the  assignor's 
-wife  and  a  mortgage  to  secure  a  note 
given  before  assignment,  do  not  vitiate  it 
when  a  preference  might  be  made  in  the 
assignment  itself.  Estes  v.  Gunter,  122  U. 
S.  450,  7  Sup.  a.  Rep.  1275,  30:  1228 
Cited  In  Davis  v.  Schwartz,  155  U.  S.  638.  39 

L.  ed.  293,  15  Sup.  Ct.  Rep.  237 — Wilson  v. 
Harris,  21  Mont  415,  54  Pac.  46 — Blair 
State  Bank  v.  Bunn,  61  Neb.  460,  85  N.  W. 
527 — PetUt  V.  Parsons,  9  Utah,  228,  33  Par. 
1038. 

83.  In  Ohio,  mortgages  made  by  a  trad- 
ing corporation,  after  it  has  become  in- 
solvent and  ceased  to  do  business,  to  prefer 
some  of  its  creditors,  are  invalid  against 
its  creditors  generally,  whether  the  mort- 
gages were  or  were  not  parts  of  the  same 
transaction  as  an  assignment  under  the 
statute.  George  T.  Smith  Midlings  Purifier 
Co.  V.  McGroarty,  136  U.  S.  237,  10  Sup.  Ct. 
Rep.  1017,  34:  346 

84.  A  mortgage  to  secure  a  bona  fide  debt, 
although  made  in  contemplation  of  in- 
solvency, is  not  a  violation  of  the  Iowa  stat- 
ute prohibiting  preferences  in  assignments 
for  creditors.  Davis  v.  Schwartz,  155  U.  S. 
€31,  15  Sup.  a.  Rep.  237,  39:  289 
Cited  in  Annlston  Iron  ft  Supply  Co.  v.  Annis- 

ton  Rolling  Mill  Co.  125  Fed.  976 — Smith- 
McCord  Dry  Goods  Co.  v.  Carson,  59  Kan. 
301,  52  Pac.  880. 

35.  Several  instruments  executed  by  a 
debtor  at  about  the  same  time  may  be  con- 
sidered as  parts  of  one  transaction,  and  in 
law  forming  but  one  instrument;  and  if,  as 
thus  construed,  they  have  the  effect  of  a 
general  assignment  with  preferences,  they 
are  within  the  denunciation  of  the  Iowa 
statute.  South  Branch  Lumber  Ck>.  v.  Ott, 
142   U.   S.   622,   12   Sup.  Ct.   Rep.   318, 

35:  1136 

86.  The  partial  payment  and  securing  of 
debts  will  not  invalidate  a  general  assign- 
ment subsequently  determined  upon  and 
which  includes  all  the  property  then  in  the 
debtor's  possession,  for  the  benefit  of  all 
his  creditors  without  preferences.  South 
Branch  Lumber  Co.  v.  Ott,  142  U.  S.  622, 
12  Sup.  Ct.  Rep.  318,  35:  1136 

died  in  Ottenberg  v.   Comer,  34   L.R.A.  624. 

22  C.  C.  A.  169,  40  U.  S.  App.  320,  76  Fed. 

270 — Inman  v.  Sprague,  30  Or.  327,  47  Pac. 

826 — Standard  Shoe  Co.  v.  Thompson,  32  Or. 

89,  51  Pac.  444. 

Editorial  note. 

Assignment  with  preferences;  when  valid. 
whan  not.  5:  522 


VII.  Bights,  Duties,  and  LiahUities  of 
Creditors;  Priority  and  Release  of 
Claims, 


a.  In  General, 

Adjudication  of  Prior  Rights  in  Bankruptcy, 

see  Bankruptcy,  49. 
Effeot    of    Avoidance    for    Levying    Junior 

Claims,  see  Bankruptcy,  205. 
Services  Rendered  Assignee  as  Preferential 

Claim   in   Subsequent   Bankruptcy,   see 

Bankruptcy,  385,  386. 
Priority  of  Jurisdiction  and  Lien  Attaching 

to  Bill  First  Filed,  see  Courts,  1539. 
Preference   between   Partnership   and   Indi- 
vidual  Creditors,    see   Partnership,    96, 

110. 
Priority  of  Claims   against   Receivers,   see 

Receivers,  III.  c. 

87.  [A  bill  of  exchange  sent  to  the  payee 
by  a  debtor,  with  specific  instructions  to 
pay  it  in  certain  shares  to  creditors  named, 
makes  the  payee  a  trustee  for  those  credit- 
ors, who  thereupon  acquire  such  an  interest 
in  the  fund  as  cannot  be  devested  by  at- 
tachment against  the  debtor.  Sharpless  v. 
Welsh  (Pa.  N.  P.)  4  Dall.  279,  1:  833] 

88.  Where  a  specific  fund  has  been  as- 
signed or  pledged  for  the  benefit  of  credit- 
ors, chancery,  upon  its  own  principles,  dis- 
tributes the  fund  pro  rata  among  all  the 
creditors,  unless  preference  is  given  in  the 
pledge  or  assignment  of  the  fund.  Day  v. 
Washburn,  24  How.  352,  W:  712 

89.  An  attempt  to  obtain  an  illegal 
preference  does  not  have  the  eflfect  of  de- 
priving the  creditor  of  his  interest,  under 
the  Illinois  statute  prohibiting  preferences, 
in  the  proeeeds  of  the  property  of  the  in- 
solvent debtor,  or  give  a  prior  right  to  a 
creditor  who  sues  to  set  aside  such  illegal 
preferences.  White  v.  Cotzhausen,  129  U. 
S.  329,  9  Sup.  Ct.  Rep.  309,  32:  677 
Cited  in  United  States  Rubber  Co.  v.  American 

Oak  Leather  Co.  181  U.  S.  451,  45  L.  ed. 
947,  21  Sup.  Ct.  Rep.  670 — United  States 
Rubber  Co.  v.  American  Oak  Leather  Co.  37 
C.  C.  A.  615,  96  Fed.  907. 

90.  That  a  creditor  s6ught  to  have  an  as- 
signment set  aside  does  not  deprive  it  of  its 
rights  under  it,  upon  the  failure  of  its  at- 
tack. Peters  v.  Bain,  133  U.  S.  670,  10  Sup. 
Ct.  Rep.  354,  33:  696 

91.  Where  a  debtor,  having  large  and 
scattered  properties  and  being  much  em- 
barrassed, transfers  his  property  for  |;he 
benefit  of  his  creditors  equally,  equity  re- 
quires that  any  creditor  who  is  not  satisfied 
with  the  provisions  of  such  transfer  shall 
act  promptly  in  challenge  thereof,  or  else 
l)e  adjudged  to  have  waived  any  right  of 
challenge.  Jencks  v.  Quidnick  Co.  (Randolph 
V.  Quidnick  Co.)  135  U.  S.  457,  10  Sup.  Ct, 
Rpp.  655,  34:  200 
Cited  in  New  York  Security  &  T.  Co.  v.  Louis- 
ville, E.  &  St.  L.  Consol.  R.  Co.  97  Fed.  233 
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— DeGraDW  v.  Mechan.  48  N.  J.  Eq.  225,  21 
Atl.  193— Powers  Estate,  163  Pa.  371,  30 
Atl.  373. 

92.  An  assignment  for  the  benefit  of 
creditors,  made  in  contemplation  of  in- 
solvency, is  not  a  bar  to  the  claims  of  at- 
taching creditors  or  to  the  priority  of  pay- 
ment claimed  by  the  United  States.  Har- 
rison V.  Sterry,  5  Cranch,  289,  3:  104 
Cited  In   Kahn  ▼.   Salmon,    10   Sawy.   198,   20 

Fed.  811 — Van  Wagenen  v.  Paterson  Sav. 
Bank,  10  N.  J.  Eq.  18. 

Editorial  note. 

[Right  of  creditor  to  participate  under 
assignment  h^  has  repudiated.  54  L.R.A. 
343.] 

I».  Releaee  of  Claims, 

Validity  of  Requirement  for,  see  supra,  60- 
60  c. 

Extraterritorial  Effect  of  Laws,  see  Con- 
flict of  Laws,  135a-143. 

Impairment  of  Contract  Obligations  as  to, 
see  Constitutional  Law,  1579. 

93.  [A  general  release  by  a  creditor,  re- 
quired, by  the  terms  of  an  assignment  in 
trust,  in  order  to  share  in  the  division  of 
the  property,  is  a  condition  precedent  to 
recovery  by  a  creditor  against  the  assignee, 
even  of  a  dividend  made  out  in  his  name. 
Mather  v.  Pratt  (Pa.  Sup.  Ct.)  4  Dall.  224, 
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ASSISTANCE. 

Appealability  of  Order  Granting  Writ  of, 
see  Appeal  and  Error,  160. 

Stay  of  Writ  of,  Pending  Appeal,  see  Ap- 
peal and  Error,  2743. 

Duty  of  Uninjured  Vessel  to  Render,  see 
Collision,  1. 

1.  A  writ  of  assistance  may  be  issued  to 
place  a  purchaser  of  mortgaged  premises 
under  a  decree  of  foreclosure  in  possession, 
after  a  deed,  as  against  parties  who  are 
bound  by  the  decree  and  who  refuse  to  sur- 
render possession.  Terrell  v.  Allison,  21 
Wall.  289,  22:  634 
Cited  In  Wheaton  v.  Dally  Teleg  Co.  59  C.  C. 

A.  428,  124  Fed.  62— Mcl^ne  v.  Piagglo,  24 
Fla.  97,  3  So.  823— Ball  v.  Ridge  Copper  Co. 
118  Mich.  15,  76  N.  W.  180. 

2.  Such  purchaser  is  not  entitled  to  a  writ 
of  assistance  to  obtain  possession  of  the 
premises,  as  against  the  owner  of  the  mort- 
gaged premises  or  those  claiming  under  him. 
who  are  not  parties  to  the  decree.  Terrell 
V.  Allison,  21  Wall.  289,  22:  634 
Distinguished   In   Howard   v.   Milwaukee  &   St. 

P.  R.  Co.  101  U.  S.  849.  25  L.  ed.  1084— 
Howard  v.  Milwaukee  &  St.  P.  R.  Co.  7  Bias. 
82,  Fed.  Cas.  No.  6,761. 
Cited  In  Hefner  v.  Northwestern  Mut.  L.  Ins. 
Co.  123  U.  S.  755,  31  L.  ed.  312,  8  Sup.  Ct. 
Rep.  337— Lacasgagne  v.  Chapuls.  144  U.  S. 
125.  36  L.  ed.  371,  12  Sup.  Ct.  Rep.  659— 
Comer  v.  Felton,  10  C.  C.  A.  32,  22  U.  S. 
App.  313,  61  Fed.  735 — Commercial  Bank  v. 
Sandford,  1)9  Fed.  157 — American  Loan  &  T. 
Co.    V.    Atlantic    Electric    R.    Co.    99    Fed. 


318 — Turner  v.  Southern  Home  BIdg.  k  L 
Asso.  41  C.  C.  A.  387,  101  Fed.  316— Ander- 
son V.  Thompson,  3  Ariz.  69,  20  Pac.  803— 
Rlcketts  V.  Chicago  Permanent  BIdg.  t  L. 
Asso.  67  111.  App.  73 — Merrill  ▼.  Wright,  65 
Neb.  796,  101  Am.  St.  Rep.  645,  91  N.  W.  697 
— Exum  y.  Baker,  115  N.  C,  244,  44  Am.  8t 
Rep.  449,  20  S.  E.  448. 

3.  A  writ  of  assistance  to  put  the  pur- 
chaser at  a  judicial  sale  on  foreclosure  in 
possession  of  the  mortgaged  premises  cm 
issue  only  against  parties  to  the  action 
who  are  aflfected  by  the  decree.  Howard 
V.  Milwaukee  &  St.  P.  R.  Co.  101  U.  S.  837, 

25:10ei 
Cited  in  Comer  v.  Felton,  10  C.  C.  A  32,  22 

U.    8.   App.    313,    61    Fed.    735— Rlcketts  t. 

Chicago  Permanent  Bldg.  &  L.  Asso.  67  111. 

App.  73 — St.  Louis.  K.  ft  S.  R.  Co.  v.  Wear, 

135  Mo.  264,  38  L.R.A.  366.  36  S.  W.  857— 

Exum  V.  Baker.  115  N.  C.  244.  44  Am.  St. 

Rep.  449,  20  S.  E.  448w 


Ekiitorial  note. 

When   appropriate  remedy. 
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ASSISTANT  COMMISSARY. 

Pay  of,  see  Army  and  Navy,  180. 


ASSISTANT  SURGEON  GENERAL. 

Authority  of,  see  Army  and  Navy,  27. 


ASSOCIATIONS. 

Building  and  Loan  Associations,  see  Build- 
ing and  Loan  Associations. 

Power  to  take  ChariUble  Bequest,  see 
Charities,  76-78. 

Validity  of  Gift  to  Cbarity  to  be  Subse- 
quently Incorporated,  see  Charities,  79- 

82. 

Consideration  for  Agreement  Between  Mem- 
bers of,  see  CcJntracts,  54. 

Due  Process  in  Excluding  Foreign  Associa- 
tion, see  Constitutional  Law,  487. 

Right  of  Internal  Self  Government;  Inter- 
ference by  Courts,  see  Courts,  I.  k. 

Presumption  of  Discharge  of  Obligations, 
see  Evidence,  813,  819. 

Indictment  for  Embezzlement  by  Officer  ofr 
see  Indictment,  etc.,  119. 

Laches  of  Member  in  Claiming  Share  of 
Property  of,  see  Limitations  of  Actionfr 

73. 

Suit  by  Members  in  Behalf  of  All,  see  Par- 
ties, 78. 

Creation  of  Perpetuity  by  Articles  of,  •» 
Perpetuities,  4. 

Resulting  Trust  in  Favor  of  Descendants  of 
Members,  see  Trusts,  76. 

Deducting  Equitable  Lien  for  Unpaid  iTff^ 
chase  Money  from  Shares  of  Assignee 
of  Shares  of  Stock  of  Land  Company^ 
see  Vendor  and  Purchaser,  216. 

Of  Pilots,  see  Pilots,  33. 

Religious  Societies,  see  Religious  Societie*. 


ASSUMPSIT,  I. 
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1.  Where  parties  purchased  a  tract  of 
hind,  issuing  assignable  certificates,  declared 
to  be  evidence  of  title  and  to  constitute 
the  assignee  a  member  of  the  company, 
and  one  purchaser  failed  to  pay  his  share  of 
the  purchase  money,  and  the  association, 
failing  to  obtain  the  land,  was  indemnified 
by  an  act  of  CJongress,  the  amount  of  an 
equitable  lien  for  the  unpaid  part  of  the 
purchase  money  cannot  be  deducted  from 
the  shares  of  his  assignee;  but  the  lien  is 
chargeable  on  the  fund  of  the  association 
generally.    Brown  v.  Gilman,  4  Wheat.  255, 

4:  564 
Cited  In  Butterfleld  y.  Beardsiey,  28  Mich.  421. 

2.  When  a  member  withdraws  from  a  so- 
ciety, and  executes  a  writing  stating  such 
withdrawal,  containing  a  receipt  for  moneys, 
agreeably  to  contract,  such  writing  is  the 
contract  of  dissolution  of  his  connection 
with  such  society;  and  he  is  not  entitled 
to  any  money  or  property  of  the  associa- 
tion other  than  that  named  in  such  contract. 
Baker  v.  Nachtrieb,  19  How.  126,  15:  528 
Cited  In  Pacific  R.  Co.  v.  United  States,   158 

U.  S.  121,  39  L.  ed.  910,  15  Sup.  Ct.  Rep.  766 
— United  States  y.  GarlloKer.  169  U.  S.  322, 
42  L.  ed.  764,  18  Sup.  Ct.  Rep.  864 — Chicago, 
M.  ft  St.  P.  R.  Co.  y.  Clark,  178  U.  8.  36U, 
44  li.  ed.  1107,  20  Sap.  Ct.  Rep.  924. 

Editorial  notes. 

Devise  and  bequest  to  nnincorporated  as- 
sociations. 7:  617 

[Conclusiveness  of  decisions  of  tribunals 
of  associations  or  corporations.  49  L.R.A. 
S53.] 


ASSUMPSIT. 

/.  In  General,  1'29.    . 
II.  Money  Paid  or  Received,  28'77. 
a.  Money  Paid,  23-e. 
'b.  Money  received,  27 '41, 
e.  Recovering  Bach  Payments,  42* 
77. 

1.  In  General,  42- es. 

2.  Public  Money,   0P-77. 

Right  to  Join  Action  of  Assumpsit  and  of 
Debt,  see  Action  or  Suit,  62. 

Right  to  Join  Actions  of  Covenant  and  As- 
sumpsit, see  Action  or  Suit,  69. 

Taking  Assumpsit  in  Declaration  as  Ex- 
press One,  see  Appeal  and  Error,  4116. 

Applying  Rules  of  to  Proceedings  by  At- 
tachment, see  Attachment,  3. 

Reception  of  Deposit  by  Bank  as,  see  Banks. 
83. 

What  Law  Determines  Form  of  Action,  see 
Conflict  of  Laws,  196. 

Implied  Agreements  Generally,  see  Con- 
tracts, I.  b. 

Election  of  Remedy  by,  see  Election  of 
Remedies,   16-20. 

Evidence  of  Value  of  Services  Voluntarily 
Rendered,  see  Evidence,  2099.  2101. 

Evidence  in  Mitigation  of  Damages,  see  l!ivi- 
dence,  2244. 


Admissibility  of  Evidence  under  General 
Denial,  see  Evidence,  2688-2701. 

Against  Factor,  see  Factors,  17. 

Effect  of  Discharge  under  Insolvent  Laws 
to  Bar  Action  in  Assumpsit,  see  Im- 
prisonment for  Debt,  9. 

Conclusiveness  of  Judgment  in,  see  Judg- 
ment, 552-554. 

Bar  of  Remedy  by,  see  Limitations  of  Ac- 
tions, 15,  286,  449,  453,  454,  461,  480. 

Effect  of  Disability  Pending  Appeal  on 
Running  of  Limitations,  see  Limitation 
of  Actions,  435-437. 

Third  Person's  Right  to  Maintain  Action  of,, 
see  Parties,  16. 

Joinder  of  Plaintiffs,  see  Parties,  89. 

Against  Copartner,  see  Partnership,  202. 

Judgment  on  Pleading  in,  see  Pleaiding,  83. 

Pleading  in  Action  of,  see  Pleading,  477— 
483. 

Sufficiency  of  Consideration  to  Raise  Im- 
plied Assumpsit,  see  Principal  and 
Surety,  80. 

By  Surety  against  Principal  Debtor,  see- 
Principal  and  Surety,  81. 

Of  Claim  against  Receiver  after  his  Dis- 
charge, see  Receivers,  204. 

Set-off  in  Action  of,  see  Set-Off  and  Counter- 
claim, 12  a,  13,  22,  63. 

Informality  of  Verdict  in  Action  of,  see 
Trial,  840,  851. 

Sufficiency  of  Special  Verdict,  see  Trial,. 
902. 


J.  In  OeneraU 

Implied  Promise  of  Indorser  or  Assignor  of 
Promissory  Note,  see  Bills  and  Notes, 
75-77. 

As  Foundation  for  Claim  against  United' 
States,  see  Claims,  I.  d,  2,  c^  (2). 

Sufficiency  of  Seal  in  Foreign  Covenant,  see 
Conflict  of  Laws,  33. 

E.\clusiveness  of  Jurisdiction  at  Law,  see- 
Equity,   152,   153. 

Work  Done  by  United  States  as  Military 
Necessity  and  Resulting  in  Private- 
Benefit,  see  United  States,  282. 

1.  Indebitatus  assumpsit  is  founded  upon 
what  the  law  terms  an  implied  promise,, 
on  the  part  of  the  defendant,  to  pay  what 
in  good  conscience  he  is  bound  to  pay  to  the 
plaintiff.  Brainard  v.  Hubbard  (The  Col- 
lector V.  Hubbard)  12  Wall.  1,  20:  272 
Fiedler  v.  Curtis  (Curtis  v.  Fiedler)  2  Black, 

461,  17:  273. 

2.  An  action  founded  on  an  implied  ob- 
ligation to  reimburse  plaintiff  for  defend- 
ant's breach  of  duty  imposed  by  statute, 
and  the  required  performance  of  that  duty 
by  the  plaintiff  in  consequence,  is  an  action 
of  assumpsit.  Metropolitan  R.  Co.  v.  Dis- 
trict of  Columbia,  132  U.  S.  1,  10  Sup.  Ct. 
Rep.  19,  33:  231 
Cited  in  Aldrlch  v.  McClalne,  45  C.  C.  A.  633. 

106  Fed.  702 — Nome  v.  I^ng,  1  Alaska,  595. 

3.  The   surety   of   a   surety,   paying   the 
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debt  of  his  principal  under  a  legal  obliga- 
tion, from  which  the  debtor  was  bound  to 
relieve  him,  may  maintain  assumpsit 
against  the  debtor  without  any  express 
promise.    Hall  v.  Smith,  5  How.  96,    12:  66 

4.  [Assumpsit  will  lie  by  residuary  lega- 
tees against  an  administrator  cum  testa- 
mento  anncxOy  without  proof  of  an  express 
pro^lise  by  him.    Holloback  v.  Van  Buskink 

(Pa.  N.  P.)  4  Dall.  147  1:  777] 

Special  contract. 

Necessity  to  Support  Action  by  Pas- 
senger, see  Carriers,  58. 

Service  Performed  at  Request  of  Gov- 
ernment Officers,  see  Claims,  117. 

Question  of  I^aw  or  Fact  as  to  Exist- 
ence of,  see  Trial,  434. 

Limiting  Instruction  to  Special  Con- 
tract, see  Trial,  664. 

See  also  infra,  16,  17;  Pleading,  480. 

5.  Where  a  special  contract  exists  which 
plaintiffs  have  refused  to  rescind,  they  can- 
not recover  in  assumpsit,  except  in  accord- 
ance with  the  terms  of  the  contract,  al- 
though the  defendants  have  received  benefit 
under  the  contract.  Washington,  A.  &  G. 
Steam  Packet  Co.  v.  Sickles,  10  How.  419, 

13:  479 

6.  Where  the  special  contract  remains 
open,  the  plaintiff's  remedy  is  on  the  con- 
tract, and  he  must  set  it  forth  specially  in 
his  declaration.  Chesapeake  &  0.  Canal  Co. 
V.  Knapp,  9  Pet.  541,  9:  222 
Cited  In  Ilolden  Steam  Mill  Co.  v.  Westervclt. 

07  Me.  450 — Denmead  v.  Coburn,  15  Md. 
44 — Mansur  v.  Botts,  80  Mo.  655 — Fox  v. 
Pulman  Palace  Car  Co.  16  Mo.  App.  127 — 
Fulton  V.  Metropolitan  L.  Ins.  Co.  4  Misc. 
77,  23  N.  Y.  Supp.  598 — Maynard  t.  Tidball, 

2  Wis.  40. 

6a.  Indebitatus  assumpsit  will  lie  to  re- 
cover the  stipulated  price  due  on  a  special 
contract  not  under  seal,  where  the  contract 
has  been  executed;  and  it  is  not  necessary, 
in  such  a  case,  to  declare  upon  the  special 
agreement.  Bank  of  Columbia  v.  Patterson, 
7  Cranch,  299,  3:  351 

DiBtinffvished  in  New  Orleans,  J.  ft  G.  N.  R.  Co. 

T.  Pressley,  45  Miss.  71. 

Cited  as  obiter  in  Beck  v.  Pearse,  1  Bail,  L.  150, 

Cited  In  Chesapeake  &  O.  Canal  Co.  v.  Knapp,  0 
Pet.  566,  0  L.  ed.  231 — Brockett  v.  Ham- 
mond, 2  Cranch,  C.  C.  56,  Fed.  Cas.  No. 
1,916 — l.yell  v.  Lapeer  County,  6  McLean, 
451,  Fed.  Cas.  No.  8.618 — Pipsico  v.  Bontz, 

3  Cranch,  C.  C.  425,  Fed.  Cas.  No.  11.183 — 
Givhan  v.  Dailey,  4  Ala.  340 — Dukes  v. 
Leowie.  13  Ala.  459 — Bertrand  v.  Byrd,  5 
Ark.  657— Ford  v.  Rockwell.  2  Colo.  377— 
Londregon  v,  Crowley,  12  Conn.  562 — Han- 
cock V.  Ross,  18  Ga.  363 — Lanier  v.  Chap- 
pell,  2  Fla.-630 — Throop  v.  Sherwood.  9  III. 
98— Eggloston  v.  Buck.  24  III.  264— Walker 
V.  Brown,  28  III.  385.  81  Am.  Dec.  287 — 
Kerstetter  r.  Raymond,  10  Ind.  203 — Ful- 
ton County  v.  Gibson,  158  Ind.  483.  63  N.  E. 
982 — Emslie  ▼.  Leavenworth.  20  Kan.  569 — 
Stout  ▼.  Gallagher,  2  A.  K.  Marsh.  160 — 
Holbrook  v.  Armstrong.  10  Me.  39 — Pool  v. 
Tuttle,  11  Me.  472,  26  Am.  Dec.  552— Holden 
Steam  Mill  Co.  v.  Westorvelt.  67  Me  450 — 
Ridgeley  v.  Crandall,  4  Md.  441 — Arnett  v. 
Evans,  Walk.  (Miss.)  473 — Garred  v.  Macey, 
10  Mo.  165^Brown  ▼.  Gauss,  10  Mo.  266 — 


Mitchell  V.  Glle,  12  N.  H.  391— Cook  v.  Liaa, 
19  N.  J.  L.  20— Weart  v.  Hoagland,  22  N.  J. 
L.  519 — Randall  v.  Van  Verb  ten,  19  Johns. 
66,  10  Am.  Dec.  103 — Williams  v.  Sherman, 
7  Wend.  110 — Feeter  v.  Heath,  11  Wend. 
484— Wheeler  ▼.  Curtis,  11  Wend.  665— 
Peltier  v.  Sewall,  12  Wend.  388.  20  Am.  Dec 
711 — Steele  v.  Oswego  Cotton  Mfg.  Co.  15 
Wend.  266 — Kortright  v.  Buffalo  Commer- 
cial Bank,  20  Wend.  94 — Gauld  v.  Llpmtn,  4 
Misc.  80,  23  N.  Y.  Supp.  778 — Thomas  t. 
Dickinson,  12  N.  Y.  370 — Newman  ▼.  Mc- 
Gregor, 5  Ohio,  853.  24  Am.  Dec  21)3— 
Welsh  V.  Welsh,  5  Ohio,  482 — Berks  County 
V.  Reading,  4  Walk.  (Pa.)  18 — Langdon  ▼. 
Paul.  20  Vt.  221 — Goshorn  ▼.  Steward,  15 
W.  Va.  662. 

Where  contract  has   not  been  strictly 
performed. 

See  also  infra,  18,  19. 

6b.  Where  plaintiff  has  in  good  faith  ful- 
filled the  contract,  but  not  in  the  manner 
or  within  the  time  agreed,  and  the  other 
party  has  sanctioned  or  accepted  the  work, 
he  ma  J  recover  upon  the  common  counts. 
Ingle  V.  Jones  (Dermott  v.  Jones)  2  Wall.  1. 

17:  762 
Cited  in  United  States  use  of  Hudson  River 
Stone  Supply  Co.  v.  Molloy,  62  C.  C.  A. 
588,  127  Fed.  956 — Schaefer  v.  Gildea.  3 
Colo.  18 — Hughes  v.  Escfabaek,  7  D.  C.  67— 
Hallcr  V.  Clark.  21  D.  C.  136— Manitowoc 
Steam  Boiler  Works  v.  Manitowoc  Glue  Co. 
120  Wis.  6,  97  N.  W.  515. 

7.  An  action  of  indebitatus  assumpsit  will 
lie  to  recover  such  remuneration  as  the 
benefit  conferred  is  really  worth,  where  a 
contract  has  been  substantially  executed,  al- 
though not  in  strict  accordance  with  its 
terms,  and  the  benefits  have  been  received 
and  accepted  by  the  defendant.  Dermott  v. 
Jones,  23  How.  220,  16:  442 
Cited  in  Lee  v.  New  Haven,  M.  ft  W.  R.  Co. 

Fed.  Cas.  No.  8.197 — North  Bros.  v.  Mai  lory, 
94  Md.  317,  51  Atl.  89— O'Dea  v.  Winona, 
41  Minn.  420,  48  N.  W.  97— Busbnell  t. 
Coggshall.  10  N.  M.  617.  62  Pac.  1101— 
Gauld  V.  Lipman,  4  Misc.  80.  23  N.  Y.  Supp. 
778 — Gorman  v.  Bellamy.  82  N.  C.  500^ 
Brown  v.  Morris,  83  N.  C.  257 — Chamblee  r. 
Baker,  95  N.  C.  101 — Gove  v.  Island  City 
Mercantile  &  Mill.  Co.  19  Or.  369,  24  Pac 
521. 

7a.  No  recoupment  can  be  claimed  in  tV 
debitatus  assumpsit  against  plaintiff,  who 
has  not  strictly  performed  his  contract,  un* 
less  the  defendant  shall  file  a  definite  state- ' 
ment  of  his  claim,  with  notice  of  it  to  the 
plaintiff.     Dermott  v.  Jones,  23  How.  220, 

16:442 

Corporations;  seal. 

See  also  Corporations,  209,  222. 

7b.  A  corporation  is  liable  in  assuraptit 
upon  an  express  or  implied  promise.  Bank 
of  United  States  ▼.  Dandridge,  12  Wbeat. 
64,  6: 552 

Cited  In  Selma  ▼.  Mullen,  46  Ala.  414— St 
Mary's  Church  v.  Cagger,  6  Barb.  580— Tra- 
cy V.  Talmage,  14  N.  Y.  191,  67  Am.  Dec 
132. 

8.  [Assumpsit  on  an  implied  promise  can- 
not be  maintained  against  a  corporation. 
Breckbill  v.  Turnpike  Co.  (Pa.  Sup.  Ct.)  8 
Dall.  496,  1:694] 
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9.  Assumpsit  will  not  He  upon  a  policy  of 
insnrance  under  a  corporate  seal;  covenant 
18  the  remedy.  Marine  Ins.  Co.  v.  Young,  1 
branch,  332,  2:  126 
Cited  In   Fresh  v.  Gllson,  16  Pet.  835,   10  L. 

ed.  985 — Magroder  y.  Belt,  7  App.  D.  C. 
811. 

10.  [A  promissory  note  under  seal  is  a 
specialty,  and  will  not  support  an  action  in 
assumpsit.  January  v,  Goodman  (Ct.  Com. 
PL  Phila.)  1  Dall.  208,  1 :  103] 

11.  Assumpsit  will  not  lie  for.  work  and 
labor  done  in  part  performance  of  an  agree- 
ment under  seal,  even  if  further  perform- 
ance be  prevented  by  the  defendant.  WTien- 
ever  a  man  may  have  an  action  upon  a 
sealed  instrument,  he  must  resort  to  it. 
Young  V.  Preston,  4  Cranch,  239,  2:  607 
Cited  In  Belt  v.  Cook,  3  Cranch,  C.  C.  666,  Fed. 

Gas.  No.  1,282 — Parker  v.  United  States.  Pet. 
C.  C.  268.  Fed.  Cas.  No.  10,750 — Magruder  v. 
Belt,  7  App.  D.  C.  312 — Walker  v.  Brown,  28 
111.  384,  81  Am.  Dec.  287 — Garred  v.  Macey. 
10  Mo.  165 — Clendennen  v.  Paulsel,  3  Mo. 
232,  25  Am.  Dec.  435 — Saxton  v.  Texas,  S.  F. 
ft  N.  R.  Co.  4  N.  M.  383,  16  Pac.  851— 
Boston  ft  C.  Smelting  Co.  v.  Smith,  13  R. 
1.  35,  43  Am.  Rep.  S — Lewis  v.  Weldon,  3 
Band.   (Va.)   82. 

tJse  and  occupations. 

Liability    for   Use   and   Occupation    of 
Premises  Generally,  see  Use  and  Oc- 
cupation. 
Use  of  Property  by  United  States,  see 
United  States,  272-274. 

12.  An  action  of  assumpsit  for  the  use 
and  occupation  of  real  estate  will  never 
lie,  where  there  has  been  no  relation  of  con- 
tract between  the  parties,  and  where  the 
possession  is  tortious.  Hill  v.  United  States, 
149  U.  S.  593,  13  Sup.  Ct.  Rep.   1011, 

37:  862 

12a.  An  action  in  the  nature  of  assumpsit, 
for  the  use  and  occiipatian  of  real  estate, 
will  not  lie  where  there  has  been  no  rela- 
tion of  landlord  and  tenant  between  the 
parties.  Carpenter  y.  United  States,  17 
Wall.  489,  21 :  680 

DUtinguished   in   Joame   T.    Hewes,    124   Cal. 

250,  56  Pac.  1032. 

Cittd  in  BIgby  v.  United  States,  188  U.  S.  406, 
47  L.  ed.  523,  23  Sup.  Ct.  Rep.  468 — Adsit  v. 
Kaufman,  58  C.  C.  A.  34,  121  Fed.  356 — 
Mason  v.  Dalancy,  44  Ark.  446 — Ish  v.  Mor- 
gan, 48  Arij.  417,  3  N.  W.  440— Hurley  v. 
Lamoreaux,  20  Minn.  138,  12  N.  W.  447. 

13.  An  action  for  use  and  occupation  is 
founded  in  contract,  and  must  be  expressed 
or  implied,  to  maintain  action.  It  will  not 
lie  if  possession  has  been  adverse  or  torti- 
ous. Lloyd  V.  Hough,  1  How.  153,  1 1 :  83 
Cited  In  West  v.  Smith,  8  How.  413,  12  L.  ed. 

1135 — HIM  V.  United  States,  149  U.  S.  598, 
A7  L.  ed.  864,  13  Sup.  Ct.  R4?p.  1011— Blgbv 
V.  United  States,  188  U.  S.  406,  47  L.  ed. 
523,  23  Sup.  Ct.  Rep.  468 — Gibson  v.  United 
States,  29  Ct.  CI.  28— McArthur  v.  United 
SUtes,  29  Ct.  CI.  195 — Meriaam  v.  United 
States,  29  Ct.  CI.  263 — Adslt  v.  Kaufman, 
58  C.  C.  A.  84,  121  Fed.  356 — Hathawaj  v 
Ryan,  35  Cat.  194 — Dixon  v.  Ahern,  19  Ner. 
426,  14  Pac. 578. 


Money  advanced. 

14.  The  contract  arising  out  of  a  pay- 
ment upon  a  check  is  a  contract  for  money 
advanced,  and  must  be  so  declared  upon. 
Mechanics'  Bank  v.  Bank  of  Columbia,  5 
Wheat.  326,  5:  100 

15.  Where  the  owner  of  a  vessel  consigned 
it  with  a  cargo  to  a  person  in  a  German 
port,  with  instructions  to  him  respecting 
her  ulterior  destination  which  showed  that 
on  failure  to  sell  the  vessel  at  a  price  lim- 
ited she  was  to  proceed  to  a  Russian  port 
and  there  take  in  a  cargo  of  goods  for  the 
United  States,  but  the  master  had  instruc- 
tions committing  to  him  the  management 
of  the  ulterior  voyage,  and  the  consignee, 
on  failure  to  sell  the  vessel,  purchased,  with 
the  concurrence  of  the  master  of  the  vessel, 
a  return  cargo  in  the  German  port,  partly 
with  his  own  money  and  partly  with  that 
of  the  owner  of  the  vessel,  and  the  owner, 
although  objecting  to  the  purchase  as  being 
contrary  to  instructions,  received  and  sold 
the  goods,  the  consignee  may  maintain  as- 
sumpsit for  the  advances  made  by  him.  Wil- 
links  y.  Hollingsworth,   6   Wheat.   240, 

5:251 

Recovery  on  common  or  general  counts. 

16.  It  is  a  well -settled  principle  that, 
where  a  special  contract  has  been  per- 
formed, a  plaintiff  may  recover  on  the  gen- 
eral counts.  Chesapeake  &  O.  Canal  Co.  v. 
Knapp,  9  Pet.  541,  9:  222 
Cited  In  Londregon  v.  Crowley,  12  Conn.  562 — 

Lanier  v.  Chappell,  2  Fla.  630— Tbroop  v. 
Sherwood,  9  111.  98 — Eggleston  v.  Buck,  24 
111.  264 — Kerstetter  v.  Raymond,  10  Ind. 
203 — Fulton  County  v.  Gibson,  158  Ind.  483, 
63  N.  E.  982 — Sanders  v.  Hartjfe,  17  Ind. 
App.  251,  46  N.  E.  604 — Rldgeley  v.  Cran- 
dall,  4  Md.  441— Williams  v.  Chicago,  S.  F. 
ft  C.  R.  Co.  112  Mo.  491,  34  Am.  St.  Rep. 
403,  20  S.  W.  631 — Moore  v.  H.  Gaua  ft  Sons 
Mfg.  Co.  113  Mo.  107,  20  S.  W.  975— Thomp- 
son-Houston Electric  Co.  v.  Berg,  10  Tex. 
Civ.  App.  208,  30  S.  W.  434. 

17.  If  the  agreement  has  been  wholly  per- 
formed, or  if  its  further  execution  has  been 
prevented  by  the  act  of  the  defendant,  or 
by  the  consent  of  both  parties,  or  if  the 
contract  has  been  fully  performed  in  respect 
to  any  one  distinct  subject  included  in  it, 
the  plaintiff  may  recover  upon  a  general 
indebitatus  assumpsit.  Perkins  v.  Hart,  11 
Wheat.  237,  6:463 
Cited  In  Clark  v.  United  States,  1  Ct.  CI.  256 — 

The  Isaac  Newton,  Abb.  Adm.  31,  Fed.  Cas. 
No.  7.089 — Woodside  v.  Canton  Ins.  Office, 
84  Fed.  284 — Canton  Ins.  Office  v.  Woodside, 
33  C.  C.  A.  67,  61  U.  S.  App.  214,  90  Fed. 
304 — Glvhan  v.  Dalley,  4  Ala.  340 — Dukes 
V.  Leowie,  13  Ala.  459— Stokes  v.  Baars,  IS 
Fla.  660 — Rollins  v.  Duffy,  14  111.  App.  72— 
Hlgham  v.  Harris,  108  Ind.  256,  8  N.  E.  255 
— Dlbol  v.  Mlnott,  9  Iowa,  406 — Richmond  v. 
Dubuque  ft  S.  C.  R.  Co.  33  Iowa,  494 — 
Schwartzel  v.  Karnes,  2  Kan.  App.  787,  44 
Pn«.  41 — Olmstead  v.  Bach  (Md.)  18  L.R.A. 
55.  25  Atl.  343 — Broumel  v.  Rayner.  68  Md. 
50.  11  Atl.  833 — Moulton  v.  Trask.  0  Met.  58<) 
— New  Ocleans  J.  ft  G.  N.  R.  Co.  v.  Pressley, 
45  Miss.  71— Cook  v.  Gallatin  R.  Co.  28 
Mont.  518.  73  Pac.   131— Merrill  v.  Agrlcul- 
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tnral  Ins.  Co.  73  N.  Y.  464,  20  Am.  Rep.  184 
— Buffkln  ▼.  Baird,  73  N.  C.  293 — Newman 
V.  McGregor,  5  Ohio,  352,  24  Am.  Dec.  293 — 
Welsh  V.  Welsh.  5  Ohio.  432— Wolf  t.  WeJ- 
ton,  30  Pa.  204 — Smith  v.  Crosby,  47  Tex. 
129 — Haigh  ▼.  United  States  Bldg.  Land  & 
L.  Abso.  19  W.  Va.  802 — Jackson  v.  Cleve- 
land, 15  Wis.  112. 

17a.  No  recovery  upon  common  counts 
can  be  had  for  work  done  under  special  writ- 
ten contract.  Hubbard  v.  New  York,  N.  E. 
&  W.  Invest.  Ck).  119  U.  S.  696,  7  Sup.  Ct. 
Rep.  353,  30:  548 

18.  A  general  indehitatua  assumpsit  can- 
not be  maintained  on  an  agreement  open 
and  subsisting  at  the  time  the  cause  of 
action  is  supposed  to  have  arisen.  Perkins 
V.  Hart,  11  Wheat.  237,  6:463 

Cited  in   Jones  v.   Dunton,  7   III.   App.   583 — 

Sanborn  v.  Emerson,  12  N.  H.  62. 

19-21.  The  plaintiff  has  a  right  to  proceed 
upon  the  common  counts  where  he  claims 
performance  subsequent  to  the  time  named 
in  the  contract,  and  acceptance  by  the  de- 
fendant.   Emerson  v.  Slater,  22  How.  28, 

16:  360 
Cited  in  Collins  v.  Amiss,  159  Ind.  596,  65  N. 

E.  906. 

22.  A  special  agency  does  not  preclude 
a  recovery  for  compensation  under  the  gen- 
eral counts  for  services  rendered  in  the  exe- 
cution of  the  agency,  not  embraced  by  the 
terms  of  the  agreement.  Perkins  v.  Hart, 
11  Wheat.  237,  6:  463 


II.  Money  Paid  or  Received, 
a.  Motley  Paid, 

Right  to  Set-Off  in  Action  for,  see  Set-Oflf 

and  Counterclaim,  63. 
Variance    Between    Allegations    and    Proof, 

see  Evidence,  2760. 
Rights  of  Contestant  of  Title  Paying  Tax, 

see  Taxes,  603. 
See  also  Evidence,  1699. 

23.  Plaintiff  cannot  recover  for  money 
paid  by  him  to  defendant's  use,  unless  he 
was  bound  to  pay  it,  or  paid  it  at  defend- 
ant's request.  King  v.  Riddle,  7  Cranch, 
168.  3: 304 
Cited    in    Cudahy    Packing   Co.   v.    Sioux    Nat. 

Bank,  21  C  C.  A.  434,  40  U.  S.  App.  142,  75 
Fed.  479. 

24.  Where  one  has  bought  and  paid  for 
land  under  a  parol  agreement  void  under  the 
statute  of  frauds,  by  which  another  has 
agreed  to  take  an  interest  in  it  at  an  agreed 
sum,  he  cannot  recover  of  the  other  party, 
who  refuses  to  keep  the  agreement,  any  part 
of  the  price  as  money  paid  at  his  request. 
Dunphv  V.  Ryan,  116*  U.  S.  491,  6  Sup.  Ct. 
Rep.  486,  29:703 

25.  Where  a  party  orders  another  to  draw 
bills  of  exchange  on  him,  which  the  drawee 
refuses  to  pay,  and  the  drawer  pays  the 
same,  with  costs  of  protest,  damages,  etc., 


he  may  recover  the  whole  amount  on  i^ 
count  for  money  paid,  laid  out,  and  expend- 
ed.    Riggs   V.   Lindsay,   7   Cranch,  500, 

3:  41» 
Cited  in  Chesapeake  k  O.  Canal  Co.  ▼.  Knapp,  1^ 
Pet.  567,  9  L.  ed.  232— Pendleton  v.  Knicker- 
bocker L,  Ins.  Co.  7  Fed.  172 — Russell  v.  Wig- 
gin,  2  Story.  242,  Fed.  Cas.  No.  12.165— 
Greene  v.  Goddard,  9  Met.  223 — Bowen  t. 
Stoddard.  10  Met.  380 — Ulster  County  Bank 
V.  McFarlan,  3  Denio,  557. 

26.  Where  one,  supposing  that  he  was 
making  a  purchase,  paid  for  certain  drafts,, 
and  they  were  indorsed  by  the  seller  pay- 
able to  the  purchaser  for  account  of  the 
seller,  and  there  was  a  default  in  payment  of 
the  drafts,  in  an  action  by  the  purchaser 
against  the  seller,  on  the  drafts  and  in- 
dorsements, and  on  a  count  for  money 
paid, — Held,  that  although  he  could  not  re- 
cover on  the  restricted  indorsements,  yet  he 
eould  on  the  money  count.  White  v.  Miners* 
Nat.  Bank,  102  U.  S.  658,  26:  2S0> 

b.  Money  Received, 

Against  Bank  for  Gold  Purchased  by 
Cashier,  see  Banks,  63. 

Against  Guarantor,  see  Guaranty,  70. 

Against  Marshal  for  Failure  to  Pay  Over 
Moneys,  see  Marshal,  66. 

Effect  of  Indorsement  without  Recourse,  see 
Bills  and  Notes,  96. 

Election  of  Remedy  by,  see  Election  of 
Remedies,   16. 

Deed  as  Evidence  of  Sum  Paid,  see  Evi-* 
dence,  1217. 

Checks  as  Evidence  of  Receipt,  see  Evi- 
dence, 1437. 

Presumption  of  Receipt  of  Contents  of  Note 
•    or  Bill,  see  Evidence,  639,  2174. 

Sufficiency  of  Evidence,  see  Evidence,  2529. 

Admissibility  of  Evidence  under  General 
Counts,  see  Evidence,  2648-2653. 

Evidence  of  Agreement  Under  Seal  for  Pay- 
ment of  Money,  see  Evidence,  2746. 

Amount  of  Recovery,  see  Judgment,  87. 

Money  Received  by  Railroads  for  I^nda 
Erroneously  Granted,  see  Public  Lands^ 
298. 

See  also  infra,  45;  Assignmeat,  2;  Pleading, 
123. 

27.  Assumpsit  lies  where  the  defendant 
has  received  money  which  is  the  property 
of  the  plaintiff,  and  which  the  defendant 
is  obliged  by  natural  justice  and  equity  to 
refund.  Bayne  v.  United  States,  93  U.  S. 
642,  23:  M7 
Cited  in   Shwars  v.  United  States,  85  Ct.  C\. 

310— rnlted  States  v.  Dewey.  39  Fed.  2r»l— 
Krump  V.  First  State  Bank,  8  N.  D.  77.  76 
N.  W.  995 — De  Graff  v.  Thompflon.  24  Minn. 
456 — Crane  Bros.  Mfg.  Co.  v.  Keck.  3r>  Xeb. 
686,  53  N.  W.  006— Madden  v.  \^tt9.  59  S. 
S.  86,  37  S.  E.  209 — Soderberg  v.  King 
County,  15  Wash.  199,  33  L.R.A.  672.  .15  An. 
St.  Rep.  878,  45  Pac.  735 — Fidelity  Nat 
Bank  v.  Henley,  24  Wash.  7,  63  Pac.  1119. 

28.  An  action  for  money  had  and  received 
is  founded  upon  what  the  law  terms  an 
implied  promise  to  pay  what,  in  good  con- 
science, the  defendant  is  bound  to  pay.    It 
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being  hi&  duty  to  pay,  the  law  imputes  a 

promise.     Gary  y.  Curtis,  3   How.   236. 

11:576 

[Barr  v.  Craig  (Pa.  Sup.  Ct.)   2  Dall.  151, 

1 :  327] 

Cited  In  Merrill  v.  Rokes,  4  C.  C.  A.  436.  12 
U.  S.  App.  183,  54  Fed.  453 — Johnson- 
Brinkman  Commission  Co.  v.  Central  Bank, 
116  Mo.  568,  38  Am.  St.  Rep.  615.  22  N.  W. 
813 — Winningham  v.  F rancher,  52  Mo.  App. 
463 — Denton  r.  Merrill,  43  Hun,  228— 
Hathaway  v.  Clnclnnatus,  62  N.  Y.  447 — 
State  y.  St.  Johnsbury,  59  Vt.  337,  10  Atl. 
531 — Brown,  D.  A  Co.  v.  Greenhow.  80  Va. 
128 — Baltimore  &  O.  R.  Co.  v.  Burke,  102 
Va.  647,  47  S.  E.  824. 

29.  [Implied  assumpsit  for  money  Jiad  and 
received  will  not  lie  for  money  paid  volun- 
tarily. Morris  V.  Tarin  (Ct.  Com.  PI.  Phila.) 
1  Dall.  147,  1:76] 
Philadelphia  v.  Diehl    (Philadelphia  v.  The 

Collector)  5  Wall.  720,  18:  614 

30.  An  action  will  lie  whenever  the  de- 
fendant has  received  money  which  is  the 
property  of  the  plaintiff,  and  which  the  de- 
fendant is  obliged  by  natural  justice  and 
•equity  to  refund.  United  States  v.  State 
Nat.  Bank,  96  U.  S.  30,  24:  647 
Cited  in  Shwarz  ▼.   United  States.   35  Ct.   CI. 

810 — Ho.  later  ▼.  United  States,  36  Ct.  CI. 
21 — Conway  ▼.  Conway,  4  Misc.  314,  24  N. 
T.  Supp.  261 — Soderberg  v.  King  County,  15 
Wash.  200.  33  L.B.A.  673,  55  Am.  St.  Rep. 
«78,    45    Pac.   785. 

31.  Whenever  one  has  in  his  hands  money 
equitably  belonging  to  another,  the  latter 
may  recover  it  by  assumpsit  for  money  had 
and  received.  Gaines  v.  Miller,  111  U.  S. 
395,  4  Sup.  Ct.  Rep.  426,  28:  466 
Di9tinifvi9hed  in  Rhode   Island  Hospital  Trust 

Co.  V.  Manchester,  16  R.  I.  311,  15  Atl.  76. 

Cited  In  Wallis  v.  Shelly,  30  Fed.  748— Leete 
V.  Pacific  Mill  &  Mln.  Co.  88  Fed.  964 — 
Southern  P.  R.  Co.  v.  United  States.  66  C. 
C.  A.  588,  133  Fed.  658 — Richardson  v. 
MofBtt-West  Drug  Co.  92  Mo.  App.  532. 

32.  [To  recover  for  money  had  and  re- 
ceived, there  must  be  some  privity  between 
the  owner  and  receiver,  or  mala  fides,  or 
unjust  receipt,  or,  at  least,  receipt  without 
valuable  consideration.  Rapalje  v.  Emory 
<a.  Com.  PI.  Phila.)   2  Dall.  51,       1 :  285] 

33.  [Proof  that  a  vendor  of  land  got  the 
purchase  price  by  mistake,  imposition,  or 
deceit  will  support  an  action  for  money  had 
and  received.  D*Utricht  v.  Melchor  (Pa. 
Sup.  a.)  1  Dall.  428,  1 :  208] 

34.  [An  action  for  money  had  and  re- 
ceived will  not  lie  against  one  who  has 
«old  goods,  under  authority,  until  he  has 
received  the  pay  therefor.  Ralston  v.  Bell 
(Pa.  Sup.  Ct.)   2  Dall.  242,  1:  365] 

35-6.  Where  a  trust  is  completely  executed, 
and  the  balance  remaining  m  the  trustees' 
hands  is  a  sum  certain,  an  action  at  law 
for  money  had  and  received  can  be  sus- 
tained against  them.     Mclaughlin  v.  Swan. 

18  How.  217  ^^'  ^^^ 

CUed  In  Van*  Camp  v.  Searle.  147  N.  Y.  161, 

41  N.  E.  427. 

37.  In  case  of  a  payment  upon  general 


account,  made  bona  fide  to  a  bank  in  its 
own  notes,  which  were  received  as  cash,  and 
afterwards  discovered  to  be  forged,  an  ac- 
tion may  be  maintained  by  the  party  pay- 
ing the  notes  if  there  is  a  balance  due  him 
from  the  bank  upon  this  general  account, 
either  for  money  had  and  received  or  for 
the  balance  of  an  account  stated.  Bank  of 
United  States  v.  Bank  of  Georgia,  10  Wheat. 
333,  6: 334 

38.  Sale  of  goods,  reception  of  price,  re- 
fusal to  deliver,  and  conversion  of  the  goods, 
constitute  full  evidence  of  an  implied  prom- 
ise to  refund  the  price  paid;  and  an  action 
for  money  had  and  received  is  an  appropri- 
ate remedv  for  the  plaintiff.  Nash  v.  Towne, 
5  Wall.  689,  18:  527 
Cited  in  Reynolds  v.  Manhattan  Trust  Co.  27 

C.  C.  A.  628,  55  U.  S.  App.  96,  83  Fed.  601 
— Smiley  v.  Barker.  28  C.  C.  A.  13,  55  U. 
S.  App.  125,  83  Fed.  688. 

39.  Where  a  city  has  issued  bonds  in  vio- 
lation of  a  constitutional  provision  that 
it  should  not  become  indebted  in  any  man- 
ner or  for  any  purpose  beyond  a  certain 
per  cent  of  its  taxable  property,  and  has  re- 
ceived the  purchase  price  for  such  bonds,  no 
action  for  money  had  and  received  can  be 
maintained  by  the  purchaser,  to  recover 
such  price.  Litchfield  v.  Ballou,  114  U.  S. 
190,  5  Sup.  Ct.  Rep.  820,  29:  132 
Cited  in  OBrien  v.  Wheelock.   184  U.   S.  496. 

46  L.  ed.  657,  22  Sup.  Ct.  Rep.  354 — Weber 
V.  Spokane  Nat.  Bank,  12  C.  C.  A.  97,  29 
U.  S.  App.  97,  64  Fed.  211 — Chelsea  Sav. 
Bank  v.  Ironwood,  66  C.  C.  A.  232,  130  Fed. 
412 — Huron  Waterworks  Co.  v.  Huron,  7 
S.  D.  34,  80  L.R.A.  859,  58  Am.  St.  Rep. 
8-17,  62  N.  W.  975— Ada  County  v.  Bullen 
Bridge  Co.  5  Idaho.  92,  36  L.R.A.  372,  47 
Pac.  818 — McOinivray  v.  Joint  School  DIst. 
No.  1,  112  Wis.  358,  58  L.R.A.  102,  88  Am. 
St.   Rep.  969,   88  N.   W.   810. 

40.  [A  subsequent  admission,  made  under 
sudden  misconception  of  one's  rights,  as  to 
the  legal  effect  of  a  transaction,  is  not  bind- 
ing as  a  promise  to  refund  the  money  re- 
ceived in  such  transaction.  Levy  v.  Bank  of 
United  States  (Pa.  Sup.  Ct.)  4  Dall.  234, 

1:814] 

41.  One  who  has  in  good  faith  received 
currency  in  payment  of  an  existing  debt 
cannot  be  compelled  to  make  repayment  be- 
cause it  subsequently  appears  that  such  cur- 
rency had  been  embezzled  by  the  one  who 
made  the  payment.  Rankin  v.  Chase  Nat. 
Bank,  188  U.  S.  557,  23  Sup.  Ct.  Rep.  372, 

47:  594 

c.  Recov€*ring  Back,  Payments. 
1,  In  General. 

Payment  made  by  Agent  on  Judgment  Be- 
fore its  Reversal,  see  Appeal  and  Error, 
5606. 

Money  Paid  to  Army  and  Naval  Officers, 
see  Army  and  Navy,  146,  147. 

Money  Paid  on  Forged  Bill  of  Lading,  see 
Bills  of  Lading,  26. 

For  Amount  Paid  for  Illegal  Bonds,  see 
Bonds,  V.  n. 
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IMscriminative  Proportion  of  Rates  paid  to 
Carrier,  see  Cawriers,  295. 

Excess  of  Rate  Paid  over  Non-published 
Rate,  see  Carriers,  304,  305. 

Claim  Paid  by  Government  to  Illegal  As- 
signee, see  Claims,  213. 

Money  Paid  Under  Illegal  Contract,  see 
Contracts,  489--494. 

Duties  Paid,  see  Duties,  XI. 

Internal  Revenue  Taxes  Illegally  Assessed, 
see  Internal  Revenue,  VII. 

Amount  Advanced  for  Freight  of  Goods  not 
Arriving,  see  Shipping,  174. 

Amount  of  Taxes  Paid  Generally,  see 
Taxes,  III.  g,  2. 

Taxes  Paid  under  Protest,  see  Taxes,  608- 
612. 

Purchase  Money  Paid,  see  Vendor  and  Pur- 
chaser, 58-60,  80,  84. 

Estoppel  to  Set  up  Defense,  see  Estoppel, 
232. 

From  Agent,  see  Principal  and  Agent,  147- 
149. 

42.  There  are  only  three  grounds  on  which 
a  suit  can  be  maintained  to  recover  back 
money  paid,  to  wit:  fraud,  mistake,  or 
duress.  Lambom  v.  Dickinson  Count v,  97 
U.  S.  181,  24:  926 

43.  An  action  of  assumpsit  will  lie  to  re- 
cover back  purchase  money  paid  upon  a 
contract  of  sale  which  has  been  rescinded. 
Ankeny  v.  Clark,  148  U.  S.  345,  13  Sup.  Ct. 
Rep.  617,  37:  475 

44.  A  distiller  cannot  recover  from  the 
United  Stages  the  price  paid  by  him  for 
meters  required  by  law  to  be  placed  in  his 
distillery,  which  never  worked  properly,  and 
the  use  of  which  was  abandoned,  which 
price  he  had  deposited  with  the  collector 
for  the  manufacturer.  Finch  v.  United 
States,  102  U.  S.  269,  26:  165 

45.  If  a  contract  has  been  rescinded,  an 
action  for  money  had  and  received  lies  to  re- 
cover payments  that  have  been  made  imder 
it.  Chesapeake  &  O.  Canal  Co.  v.  Knapp,  9 
Pet.  541,  9:  222 

Editorial  note. 

Rp'^overy  of  money  wrongfully  and  il- 
legally exacted.  8: 299 

Voluntary  payments. 

Of  Public  Money,  see  infra,  70. 

Coercion  Rendering  Payment  Involun- 
tary, see  Duress,  2,  4. 

Internal  Revenue  Taxes,  see  Internal 
Revenue,  347-352. 

Tax  Voluntarily  Paid,  see  Taxes,  606. 

Duties,  see  Duties,  506-509,  526. 

See  also  supra,  29;  infra,  54,  57-60; 
Duties,  305. 

46-47.  A  voluntary  payment  cannot  be  re- 
covered back.  Hamilton  v.  Dillin,  21  Wall. 
73,  22:  528 

[Morris  v.  Tarin    (Ct.  Com.  PI.  Phila.)    1 

Dall.  147,  1:76] 

48.  Where  a  party  pays  an  illegal  de- 
mand, with  a  full  knowledge  of  all  the  facts 
which  render  such  demand  illegal,  without 
an  immediate  and  urgent  necessity  therefor, 


unless  to  release  his  person  or  property 
from  detention,  or  to  prevent  an  immediate- 
seizure  of  his  person  or  property,  such  pay- 
ment must  be  deemed  voluntary,  and  can- 
not be  recovered  back.  And  the  fact  that 
the  party,  at  the  time  of  making  the  pay- 
ment, files  a  written  protest,  does  not  make 
the  payment  voluntary.  Little  v.  Bowers, 
134  U.  S.  547,  10  Sup.  a.  Rep.   620, 

33: 1016 
Cited  In  Singer  Mfg.  Co.  v.  Wright,  141  U.  S. 
700,  35  L.  ed.  907,  12  Sup.  Ct  Rep.  103— 
Chesebrough  v.  United  States,  192  U.  S. 
260,  48  L.  ed.  435.  24  Sup.  Ct.  Rep.  262— 
Granniss  v.  Cberokee  Twp.  47  Fed.  429— 
Montgomery  v.  Charleston,  48  L.R.A.  50$, 
40  C.^C.  A.  113,  99  Fed.  831 — Hopkins  t. 
Butte,  16  Mont.  108,  40  Pac.  171 — ^Bradlej 
V.   Laconia,  66   N.   H.   270,  20  AtL  331. 

49.  Where  a  stockholder  who  is  a  pro- 
moter and  director  of  a  corporation  indorses 
its  notes  at  the  request  of  its  president,  to- 
raise  money  for  its  use,  and  is  compelled  to 
protect  his  indorsement  by  paying  them,  the 
payment  is  not  voluntary,  and  he  can  re- 
cover of  the  corporation  on  the  notes.  Fitz- 
gerald &  M.  Constr.  Co.  v.  Fitzgerald,  137 
U.  S.  98,  11  Sup.  Ct.  Rep.  36,  34:  608^ 

50.  A  payment  to  the  seller  by  a  pur- 
chaser of  cattle,  of  money  which  he  has  no- 
right  to  receive,  made  in  order  to  get  pos- 
session of  the  property,  which  would  other- 
wise be  exposed  to  great  loss  because  of 
the  seller's  refusal  to  deliver  the  cattle 
unless  such  payment  is  made,  is  a  payment 
by  compulsion  which  may  be  recovered  back. 
Lonergan  v.  Buford,  148*  U.  S.  581,  13  Sup. 
Ct.  Rep.  684,  37:  569 
Cited  in   The  Agathe,   71    Fed.   530 — Denneliy 

V.  McNulta,  41  L.R.A.  612,  30  C.  C.  A.  426. 
39  V.  S.  App.  264,  86  Fed.  829— Pembroke 
V.  Hayes,  114  Iowa,  578.  87   N.  W.  492. 

51.  Payments  to  the  assignor  of  a  pat- 
ent who  had  a  right  to  receive  them  as  a 
share  of  the  royalties  from  licenses  received 
by  the  assignee,  cannot  be  recovered  back 
by  the  latter  on  bieing  compelled  to  refund 
a  part  of  them  to  the  licensees  becauee  of 
an  arrangement  he  had  made  with  another 
licensee.  Thorn  Wire  Hedge  Co.  v.  Wash- 
burn &  M.  Mfg.  Co.  159  U.  S.  423,  16  Sup. 
Ct.  Rep.  94,  40:  206 

52.  Moneys  recovered  on  judgments  in 
suit  for  infringements,  or  voluntary  pay- 
ment under  a  patent,  cannot  be  recovered 
back  after  its  surrender  and  reissue.  Mof- 
fitt  v.  Garr,  1  Black,  273,  17:  207 

53.  A  voluntary  payment  of  a  license  fee 
for  a  permit  to  purchase  and  transport  cot- 
ton from  insurrectionary  districts  cannot  be 
recovered  back  after  the  benefits  of  the 
license  have  been  enjoyed,  whether  the- 
President  did  or  did  not  have  rightful  au- 
thority to  grant  the  license.  Hamilton  v. 
Dillin,  21  Wall.  73,  22:  528: 

Editorial  note. 

For  payments  voluntarily  made.    83: 101^ 
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Mistake. 

Public  Money,  see  infra,  76,  77. 

In  Payment  of  Duties,  see  Duties,  492, 

510,  511. 
See  also  supra,  33,  42;  infra,  63,  64. 

54.  In  case  of  voluntary  payment  by  mere 
mistake  of  law,  no  action  will  lie  to  recover 
back  the  money.  Elliott  ▼.  Swartwout,  10 
Pet.  137  9'  373 
Cited  in  Bend  v.  Hoyt.  13  Pet  267,  10  L.  ed. 

156 — Gary  ▼.  Curtis,  8  How.  250,  11  L.  ed. 
583 — Maxwell  v.  Grlswold,  10  How.  255,  13 
L.  ed.  411 — Philadelphia  v.  The  Collector 
(Philadelphia  ▼.  Diehl)  5  Wall.  732,  18  L. 
ed.  617— Nichols  v.  United  States.  7  Wall. 
128,  10  L.  ed.  127 — State  Tonnage  Tax  Cases 
(Cox  ▼.  Lott)  12  Wall.  209,  20  L.  ed.  372— 
Barney  v.  Watson,  92  U.  S.  451,  23  L.  ed. 
731 — Lambom  ▼.  Dickinson  County,  97  U.  S. 
186,  24  L.  ed.  929— Union  P.  R.  Co.  ▼.  Dodge 
County,  98  U.  S.  544,  25  L.  ed.  197— De  Lima 
T.  Bidwell,  182  V.  S.  177,  45  L.  ed.  1048, 
21  Sup.  Ct.  Rep.  743 — (Hiesebrongh  v.  United 
SUtes,  192  U.  S.  260,  46  L.  ed.  435,  24  Sup. 
Ct.  Rep.  262 — Scbleslnger  t.  United  States, 
1  Ct.  CI.  26— Reeside  ▼.  United  States,  2  Ct. 
01.  59— Knoedler  ▼.  Scbell,  4  Blatchf.  486, 
Fed.  Cas.  No.  7,889 — Northmp  ▼.  Shook,  10 
Blatchf.  246,  Fed.  Cas.  No.  10,329— Pullan  t. 
Kinsinger,  2  Abb.  (U.  S.)  106,  Fed.  Cas. 
No.  11,463 — Thomson  ▼.  Maxwell,  2  Blatchf. 
890,  Fed.  Cas.  No.  13,983— Tutt  ▼.  Ide,  3 
Blatchf.  252,  Fed.  Cas.  No.  14,275b— United 
SUtes  y.  The  Reindeer,  14  Month.  L.  Rep. 
241,  Fed.  Cas.  No.  16.145— Pulliam  ▼.  Pul- 
11am,  10  Fed.  73 — United  States  v.  Scblesln- 
ger, 14  Fed.  683— The  Sidney.  23  Fed.  9(J — 
Moller  y.  Merritt,  29  Fed.  682 — Brumaglm 
T.  Tflllnghast,  18  Cal.  272,  79  Am.  Dec. 
176 — Georgetown  College  y.  District  of  Col- 
umbia, MacArth.  &  M.  46 — Arnold  v.  Georgia 
R.  &  Bkg.  Co.  50  Ga.  310 — Thompson  v. 
Norris,  62  Ga.  542 — Hollingsworth  y.  Stone, 
90  Ind.  247 — Freeman  y.  Curtis,  51  Me. 
143.  81  Am.  Dec.  564 — Sisson  y.  Baltimore, 
51  Md.  90 — Baker  y.  Baker,  94  Md.  634,  51 
Atl.  566 — Parsons  y.  Gloucester  Bank.  10 
Pick.  535 — Smith  y.  Schroeder,  16  Minn. 
40.  Gil.  18 — Penacook  Savings  Bank  v.  Hub- 
bard, 58  N.  H.  167— Doll  v.  Barle,  65  Barb. 
302 — Mays  v.  Cincinnati,  1  Ohio  St.  276 — 
Alston  y.  Durant,  2  Strobh.  L.  268,  49  Am. 
Dec.  596 — McLean  v.  State,  8  Heisk.  197— 
Galveston  County  v.   Gorham,  49   Tex.  304. 

55.  An  action  of  assumpsit  cannot  be 
naaintained  to  recover  money  paid  under 
mistake  of  fact,  due  to  the  plain  tiff's  own 
culpable  negligence  or  misconduct,  without 
any  default  on  the  other  side,  and  where 
thereby  he  cannot  be  placed  in  statu  quo. 
Bend  v.  Hoyt,  18  Pet.  263,  10:  154 

55a.  [Proof  that  a  vendor  of  land  got  the 
purchase  price  by  mistake,  imposition,  or 
deceit  will  support  an  action  for  money 
bad  and  received.  D'Ultricht  v.  Melchor 
(Pa.  Sup.  Ct.)  1  Dall.  428,  1:  208] 

56.  Where  money  is  paid  to  another  under 
the  influence  of  a  mistake, — that  is,  upon 
the  supposition  that  a  specific  fact  is  true 
which  would  entitle  the  other  to  the  money, 
but  which  fact  is  untrue, — and  the  money 
would  not  have  been  paid  if  it  had  been 
known  to  the  payer  that  'he  fact  was  un- 
true, an  action  will  lie  to  recover  it  back. 


United  SUtes  v.  Barlow,  132  U.  S.  271,  10 
Sup.  Ct.  Rep.  77,  33:  346 

Cited  In  Brown  v.  Tllllnghast,  84  Fed.  73 — 
Alexander  v.  Southern  Home  Bldg.  &  L. 
Asso.  120  Fed.  966 — Bristol  v.  New  Britain, 
71  Conn.  206,  41  Atl.  548 — Pingree  v.  Mutual 
Gas  Co.  107  Mich.  160,  65  N.  W.  6— National 
Bank  of  Commerce  v.  American  Exch.  Bank, 
151  Mo.  333,  74  Am.  St.  Rep.  527,  52  S.  W. 
265 — Ashley  v.  Jennings,  48  Mo.  App.  147 — 
Tacoma  v.  Tacoma  Light  &  Water  Co.  17 
Wash.  466,  50  Pac.  95. 

Editorial  note. 

For    money    paid    by    mistake.     33: 346 

Duress. 

In  Payment  of  Duties,  see  Duties,  507, 

508. 
Payment  of  License  Fee  under  Protest, 

see  License,  21. 
See  also  supra,  42,  50. 

57.  Virtual  or  moral  duress  is  sufficient 
to  prevent  a  payment  made  under  its  influ- 
ence from  being  voluntary.  Robertson  y. 
Frank  Bros.  Co.  132  U.  S.  17,  10  Sup.  Ct. 
Rep.  5,  33:  236 
Cited  in  Tripler  v.  New  York.  125  N.  T.  630, 

26  N.  E.  721. 

58.  When  moral  duress  not  justified  by 
law  is  exerted  under  circumstances  sufficient 
to  influence  the  apprehensions  and  conduct 
of  a  prudent  business  man,  payment  of 
money  wrongfully  induced  thereby  ought 
not  to  be  regarded  as  voluntary.  Robertson 
v.  Frank  Bros.  Co.  132  U.  S.  17,  10  Sup.  Ct. 
Rep.  5,  33:  236 

59.  The  payment  of  money  to  an  official 
to  avoid  an  onerous  penalty,  though  the  im- 
position of  the  penalty  may  be  illegal,  is 
sufficient  to  make  the  payment  an  involun- 
tary one.  Robertson  v.  Frank  Bros.  Co.  132 
U.  S.  17,  10  Sup.  Ct.  Rep.  5,  33:  236 

60.  When  duress  has  been  exerted  by  one 
clothed  with  official  authority  or  exercising 
a  public  employment,  less  evidence  of  com- 
pulsion or  pressure  is  required;  as,  where 
an  officer  exacts  illegal  fees,  or  a  common 
can-ier  excessive  charges.  Robertson  v. 
Frank  Bros.  Co.  132  U.  S.  17,  10  Sup.  Ct. 
Rep.  5,  *  33:  236 
Cited  in  Rush  v.  United  States,  85  Ct.  CI.  238 

— Glavey  v.  United  States,  35  Ct.  CI.  264 — 
Newbury  port  Water  Co.  v.  Newburyport,  85 
Fed.  727 — Newburyport  Water  Co.  v.  New- 
buryport. 103  Fed.  596 — Burke  v.  Gould,  105 
Cal.  281,  38  Pac.  733 — Chicago  v.  Waukesha 
Imperial  Spring  Brewing  Co.  07  111.  App. 
586 — Manning  v.  Poling,  114  Iowa,  24,  83 
X.  W.  895 — Homer  v.  State.  42  App.  Dlv. 
435,  59  N.  Y.  Supp.  96 — Hazel  ton  v.  M'Groar- 
ty,  2  Pa.  Dist.  R.  291,  6  Kulp,  537. 

Fraud;  forgery. 

Public  Money,  see  infra.  72-75. 
Fund    Coming    to    United    States    by 
Fraud,  see  United  States,  369-371. 
See  also  supra,  33,  42;  Contracts,  642. 

61.  A  drawee  of  forged  paper,  who  pays 
the  same,  cannot  recover  back  on  a  subse- 
quent discovery  of  the  forgery.  Bank  of 
United  States  v.  Bank  of  Georgia,  10  Wheat. 
333,  6: 334 
Cited  In  Leather  Mfrs.  Nat.  Bank  v.  Morgan » 
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117  U.  S.  109,  29  L.  ed.  816.  6  Sup.  Ct.  Hep. 
657 — Cooke  v.  Tnlted  States,  12  Blatchf. 
55,  Fed.  Cas.  No.  3,178 — Semmes  v.  Wil- 
son. 5  Oranch,  C.  C.  289,  Fed.  Cas.  No.  12,- 
058 — United  States  v.  National  Ezch.  Bank, 
45  Fed.  187 — Pope  v.  Nance,  Minor  (Ala.) 
315,  12  Am.  Dec.  51 — Young  v.  Lehman,  63 
Ala.  523 — State  ▼.  Abramson,  57  Ark.  145, 
20  S.  W.  1084— United  States  v.  National 
Bank,  2  Mackey,  294 — Woods  v.  Colony  Bank. 
114  Ga.  685,  56  L.R.A.  931,  40  S.  E.  720— 
First  Nat.  Bank  v.  Ricker,  71  111.  440,  22 
Am.  Rep.  104 — First  Nat.  Bank  v.  First  Nat. 
Bank,  4  Ind.  App.  360,  51  Am.  St.  Rep.  221, 
-30  N.  B.  808 — Offutt  v.  Bank  of  Kentucky, 
1  Bush.  168 — Deposit  Bank  v.  Fayette  Nat. 
Bank,  90  Ky.  16,  7  L.R.A.  850,  13  S.  E. 
339 — Louisiana  Nat.  Bank  v.  Citizens'  Bank, 
28  Ln  Ann.  191,  26  Am.  Rep.  92 — Neal  v. 
Cobum.  92  Me.  147,  69  Am.  St.  Rep.  495, 
24  Atl.  348 — Commercial  &  F.  Nat.  Bank  ▼. 
First  Nat.  Bank,  30  Md.  20,  96  Am.  Dec.  554 
— Manufacturer's  Nat.  Bank  v.  Swift,  70  Md. 
-518.  14  Am.  St.  Rep.  381,  17  Atl.  336 — Ded- 
ham  Nat  Bank  v.  Everett  Nat.  Bank,  177 
Mass.  395.  83  Am.  St.  Rep.  286,  59  N.  E.  62 
<3ermania  Bank  v.  Boutell,  60  Minn.  191,  27 
L.R.A.  640,  51  Am.  St.  Rep.  519.  62  N.  W.  327 
— Collier  v.  Budd,  7  Mo.  487 — Stout  v.  Beno- 
Ist,  39  Mo.  281,  90  Am.  Dec.  466 — Third  Nat. 
Bank  v.  Allen.  59  Mo.  314 — Crippen  v.  Ameri- 
can Nat.  Bank,  51  Mo.  App.  516 — Kenneth 
Invest.  Co.  v.  National  Bank,  103  Mo.  App. 
619,  77  S.  W.  1002 — Ontario  Bank  v.  Light- 
body,  13  Wend.  108,  27  Am.  Dec.  179 — Bur- 
rill  V.  Waterton  Bank  &  Loan  Co.  51  Barb. 
110 — Salt  Springs  Bank  v.  Syracuse  Say. 
Inst.  62  Barb.  107 — Duffy  v.  O'Donovan,  46 
N.  Y.  228 — National  Bank  of  Commerce  v. 
National  Mechanics*  Bkg.  Asso.  55  N.  Y. 
214.  14  Am.  Rep.  232— Ellis  v.  Ohio  Life 
Ins.  &  T.  Co.  1  Handy  (Ohio)  104— Ellis 
V.  Ohio  Life  Ins.  &  T.  Co.  4  Ohio  St.  656. 
•64  Am.  Dec.  610 — People's  Bank  v.  Franklin 
Bank.  88  Tenn.  306,  6  L.R.A.  726.  17  Am. 
St.  Rep.  884,  12  S.  W.  718— City  Bank  ▼. 
First  Nat.  Bank,  45  Tex.  218 — Bank  of  St. 
Albans  v.  Farmers  &  M.  Bank,  10  Vt.  146, 
33  Am.  Dec.  188 — Oilman  v.  Peck,  11  Vt. 
519,  34  Am.  Dec.  702— Thrall  ▼.  Newell,  19 
Vt.  207,  47  Am.  Dec.  682— DeVoss  v.  Rich- 
mond. 18  Gratt.  359,  98  Am.  Dec.  646 — Pin- 
dall  V.  Northwestern  Bank,  7  Leigh,  622. 

62.  An  action  will  not  lie  to  recover  back 
money  paid  by  a  drawee  to  a  bona  fide 
holder,  on  a  bill  with  a  forged  indorsement, 
although  the  drawer  of  the  bill  has  become 
insolvent.  Hortsman  v.  Henshaw,  11  How. 
177,  13:  653 
■Cited  in  Armour  v.  Greene  County  State  Bank, 

50  C.  C.  A.  401,  112  Fed.  633— La  Fayette  v. 
Merchants'  Bank,  73  Ark.  567,  68  L.R.A.  234, 
84  S.  W.  700 — Star  F.  Ins.  Co.  v.  New 
Hampshire  Nat.  Bank,  60  N.  11.  446. 

63.  Where  money  is  paid  on  a  raised 
«heck,  by  mistake,  neither  the  party  receiv- 
ing, nor  the  party  paying,  being  in  fault, 
the  general  rule  is  that  it  may  be  recovered 
back  as  paid  without  consideration.  But 
if  either  parCy  has  been  guilty  of  negligence 
or  carelessness,  by  which  the  other  has  been 
injured,  the  negligent  party  must  bear  the 
loss.    Espy  v.  First  Nat.  Bank,  18  Wall.  604. 

21 :  947 

Diatinfluifihed  In  Deposit  Bank  v.  Fayette  Nat 

Bank.    90    Ky.    20.    7   L.R.A.    851,    13    S.    W. 

.S39 — Rapp   V.    National    Security   Bank,    136 

Pa.  438,  20  Atl.  I>0S. 

Cf/etf  in  Leather  Mfrs'  Nat.  Bank  v.  Merchants' 


Nat.  Bank,  128  U.  S.  35.  32  L.  edw.  344,  9 
Sup.  Ct.  Rep.  3 — Feipan  v.  Great  Xorthera  R. 
Co.  9  N.  D.  ,39,  81  N.  W.  39— Strauss  v. 
Ileusey.  9  App.  D.  C.  547 — Louisiana  Nat. 
Bank  v.  Citizens*  Bank.  28  La.  Ana.  192, 
26  Am.  Rep.  92 — Third  Nat.  Bank  ?.  Allen, 
59  Mo.  314 — Merchants'  Nat.  Bank  t.  SelU, 
3  Mo.  App.  95 — First  Nat.  Bank  v.  Stite 
Bank,  22  Neb.  774,  3  Am.  St.  Rep.  294.  36 
N.  W.  289— White  v.  Continental  Nat.  Baak, 
64  N.  Y.  320,  21  Am.  Rep.  612— Rapp  v.  Na- 
tional Security  Bank,  48  Phila.  Leg.  lot 
5— City  Bank  v.  First  Nat.  Bank.  45  Tez. 
219. 

64.  Money  paid  by  an  acceptor  of  a  bill 
of  exchange  accompanied  by  forged  bills  of 
lading  is  not  a  payment  by  mistake,  nor 
without  consideration,  in  the  absence  of  evi- 
dence that  the  bill  was  fraudulent  in  its 
inception,  or  the  consideration  was  illegal, 
or  that  the  impeaching  facts  and  circum- 
stances were  known  to  the  payee  or  subsc^- 
quent  indorsee  when  he  became  the  holder. 
Hoffman  v.  National  City  Bank,  12  Wall 
181,  20:356 
Cited  in  Goetz  v.  Bank  of  Kansas  City.  119  U. 

S.  556,  30  L.  ed.  517,  7  Sup.  Ct.  Rep.  318— 
Bank  of  British  N.  A.  ▼.  Ellis,  6  Sawy. 
100,  Fed.  Cas.  No.  859 — Robinson  v.  Mem- 
phis &  C.  R.  Co.  9  Fed.  135 — Levy  v.  Ford, 
41  La.  Ann.  879,  6  So.  671 — Ileuertematte  f. 
Morris,  101  N.  Y.  71,  64  Am.  Rep.  657.  4 
N.   E.   1. 

65.  Wliere  one  accepts  forged  paper  pur- 
porting to  be  his  own,  and  pays  it  to  a 
holder  for  value,  he  cannot  recall  the  i>ay- 
ment.    Cooke  v.  United  States,  91  U.  S.  389. 

23:237 
Cited  in  United  States  ▼.  National  Exch.  Bank, 
45    Fed.    168 — State    v.    Abramson,   57   Ark. 
145,  20   S.  W.   1084. 

Illegal  transaction. 

Right  of  Assignee  in  Bankruptcy  to  Re- 
cover Usurious  Payments,  see 
Bankruptcy,  285,  286." 

Right  of  United  States  to  Recover 
Claim  Paid  to  Assignee,  see  Claims. 
56. 

66.  Where  money  is  illegally  exacted,  the 
law,  at  the  very  time  of  payment,  creates 
the  obligation  to  refund  it.  Bank  of  L'nited 
States   V.   Bank   of   Washington,   6   Pet.  S. 

8:299 
Cited  in  Peyser  v.  New  York,  70  N.  Y.  500.  28 
Am.   Rep.   624 — Cleveland  v.  Tufts,  69  Tei. 
584,  7  S.  W.  72. 

67.  Payment  on  shares  of  stock  to  he  il- 
legally issued  may  be  recovered  back  in  an 
action  founded  on  a  disaffirmance  of  the 
contract,  where  the  stock  has  not  been  de- 
livered. Congress  &  E.  Spring  Co.  v. 
Knowlton,  103  U.  S.  49.  26:  347 
Limited  In  Hallett  v.  New  England  Roller-Grate 

Co.  105  Fed.  221. 
Cited  in  Pullman's  Palace  Car  Co.  v.  Central 
Transp.  Co.  171  V.  S.  151,  43  L.  ed.  114,  18 
Sup.  Ct.  Rep.  808 — Harriman  v.  Northern 
Securities  Co.  197  U.  S.  296.  49  L.  ed.  763, 
25  Sup.  Ct.  Rep.  493 — New  Castle  Northern 
R.  Co.  V.  Simpson.  21  Fed.  537 — St.  Louis.  V. 
&  I.  H.  R.  Co.  V.  Terre  Haute  &  I.  B.  Co.  23. 
Fed.  445 — Cincinnati.  H.  &  D,  R.  Co.  v. 
McKeen.  12  C.  C.  A.  2.*?,  24  U.  8.  App.  218. 
64  Fed.  45— Pullman  Palace  Car  Co.  t.  Oea- 
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tnl  Transp.  Co.  65  Fed.  163 — McCutcheon 
▼.  Merx  Capsule  Co.  31  L.R.A.  421,  19  C. 
C.  A.  116,  37  U.  S.  App.  586.  71  Fed.  795 — 
Douglass  V.  Kavanaugh,  33  C.  C.  A.  112,  62 
U.  S.  App.  38,  90  Fed.  378 — Savings  &  T. 
Co.  V.  Bear  Valley  Irrlg.  Co.  112  Fed.  702 — 
Ex  parte  Reaves,  121  Fed.  851 — Jones  v. 
Mutual  Fidelity  Co.  123  Fed.  533 — Richmond 
Guano  Co.  v.  Farmers'  Cotton  Seed  Oil  Mill 
ft  Ginnery  Co.  61  C.  C.  A.  634,  126  Fed. 
716 — Equitable  Life  Assur.  Soc.  v.  Wetherlll, 
62  C.  C.  A.  582,  127  Fed.  950— O'Bryan  ▼. 
Fitapatrlck,  48  Ark.  490,  3  S.  W.  527— 
Drlnkall  v.  Movlus  State  Bank,  11  N.  D.  17, 
57  L.R.A.  345,  95  Am.  St.  Rep.  693,  88  N. 
W.  724 — Cook  County  Brick  Co.  v,  Labahn 
Brick  Co.  92  111.  App.  536 — German  Nat. 
Bank  v.  Butchers'  Hide  ft  Tallow  Co.  97  Ky. 
40,  29  S.  W.  882 — Fogg  v.  Supreme  Lodge  of 
U.  O.  of  G.  L.  156  Mass.  434,  31  N.  B.  289— 
L'Herbette  v.  Plttsfleld  Nat.  Bank,  162  Mass. 
140,  44  Am.  St.  Rep.  854,  88  N.  E.  368 — 
Drlnkall  ▼.  Movlus  State  Bank,  11  N.  D.  17, 
57  L.R.A.  345,  95  Am.  St.  Rep.  693,  88  N. 
W.  724 — Gray  v.  Oxnard  Bros.  Co.  59  Hun, 
392,  13  N.  Y.  Supp.  86 — Bernard  v.  Taylor, 
23  Or.  423,  18  L.R.A.  864,  37  Am.  St.  Rep. 
693,  31  Pac.  968 — Blrkett  v.  Chatterton,  13 
R.  I.  302,  43  Am.  Rep.  30 — Anthony  v. 
Household  Sewing  Mach.  Co.  16  R.  I.  572, 
6  L.R.A.  576,  18  Atl.  176— Hazard  v.  Coyle, 
22  R.  I.  440.  48  Atl.  442— O'Connor  y.  Dils, 
43  W.  Va.  59,  26  S.  E.  354. 

68.  Money  paid  for  accomplishment  of  an 
illegal  purpose  and  upon  an  illegal  contract 
cannot  be  recovered.  White  v.  Barber,  123 
U.  S.  392,  8  Sup.  Ct.  Kep.  221,  31 :  243 
Cited  In  Dows  v.  Glaspel,  4  N.  D.  268,  60  N. 

W.  60 — Schneider  v.  Turner,  130  HI.  41,  6 
L.R.A.  167,  22  N.  B.  497— Elder  v.  Talcott, 
43  111.  App.  441 — Osgood  v.  Bauder,  76  Iowa, 
657,  1  L.R.A.  658,  39  N.  W.  887. 

2.  Public  Money. 

Reoovering  Back  Payments  made  to  Army 
and  Naval  Officers,  see  Army  and  Navy, 
VI.  b,  7. 

Money  Paid  on  Allowed  Claim  against 
United  States,  see  Claims,  214,  215. 

Statute  of  Limitations  as  Defense,  see  Limi- 
tations of  Actions,  252. 

Joint  Action  for  Recovery,  see  Parties,  273. 

Recovery  Back  of  Compensation  Paid  for 
Carrying  Mails,  see  Postofflce,  84-90. 

69.  Money  paid  under  a  certificate  from 
persons  not  authorized  by  law  to  give  it 
may  be  recovered  back  by  the  United  States. 
United  States  v.  Todd,  13  How.  52,  note, 

14:47 

70.  A  voluntary  payment  by  an  officer  or 
agent  of  the  government  does  not  have  the 
same  effect  as  if  made  by  an  individual  in 
his  own  right,  and  the  government  is  not 
barred  from  setting  up  a  claim  which  it 
might  have  presented  as  a  counterclaim. 
Hunter  v.  United  States,  5  Pet.  173,    8:  86 

71.  Parties  receiving  moneys  illegally 
paid  by  a  public  officer  are  liable,  ex  cequo  et 
bonOf  to  refund  them.  Wisconsin  C.  R.  Co. 
T.  United  States,  164  U.  8.  190,  17  Sup.  Ct. 
Rep.  45,  41:399 
Cited  in   Baxter  v.  United   States,   82   Ct.   CI. 

81 — Maine  v.  United  States,  36  Ct.  CI.  559— 
B^ynolds  v.  United  BUtes,   39  Ct  CI.  83—1 
U.  S.  Di£.— 62 


United  States  v.  Saunders,  24  C.  C.  A.  650, 
50  U.  S.  App.  24,  79  Fed.  408— United 
States  V.  Dempsey,  104  Fed.  199 — State  ez 
rel.  Worcester  v.  Nelson,  105  Wis.  114,  80 
N.  W.  1105. 

Fraud. 

Compensation  Paid  for  Carrying  Mails, 
see  Postoffice,  84,  85,  89,  90. 

Right  of  United  States  to  Sue,  see 
United  States,  140,   145. 

Right  of  United  States  to  Priority  in 
Payment  as  against  Fraudulent 
Receivers  of  Moneys,  see  United 
States,  233. 

See  also  Claims,  215. 

72.  An  action  will  lie  by  the  government 
to  recover  oack  money  paid  on  a  certificate 
obtained  by  means  of  false  vouchers.  Fene- 
more  v.  United  States,  3  Dall.  357,  1 :  634 
Cited  in  Atteberry  v.  Jackson,  15  111.  App.  279 

— Depaa  v.  Humphreys,  8  Mart.  N.  S.  8 — 
Moore  v.  Mandlebaum,  8  Mich.  449 — Byles  v. 
Rowe,  64  Mich.  531,  31  N.  W.  463— Michigan 
V.  Phoenix  Bank,  38  N.  T.  27. 

73.  Payment  by  the  assistant  treasurer  of 
treasury  notes  for  redemption  did  not  retire 
the  notes,  and,  if  forged,  did  not  throw  the 
loss  on  the  government,  or  preclude  a  re- 
covery of  the  money  paid,  until  after  a 
reasonable  time  for  their  examination  and 
acceptance  at  the  Treasury.  The  notes  were 
payable  at  the  Treasury,  and  in  the  transac- 
tion with  the  assistant  treasurer  they  were 
"sold"  and  made  payable  "to  the  order  of 
the  Secretary  of  tne  Treasury  for  redemp- 
tion." Until  such  order  was  given,  or  ouffht 
to  have  been  given,  it  cannot  be  said  that 
the  government  has  accepted  the  notes  and 
adopted  them  as  genuine.  Cooke  v.  United 
States,  91  U.  S.  389,  23:  237 
Distinguished  in  United  States  ▼.  Stockgrowers' 

Nat.    Bank,    30    Fed.    914. 

Cited  in  United  States  v.  Plnover,  3  Fed.  811 
— United  States  v.  Barnes,  81  Fed.  709 — 
United  States  ex  rel.  Halstead  v.  Wyman,  2 
Mackey,  380. 

74.  Where,  by  the  connivance  of  a  clerk 
in  the  office  of  an  assistant  treasurer  of  the 
United  States,  a  person  unlawfully  obtains 
from  that  office  money  belonging  to  the 
United  States,  and,  to  replace  it,  pays  to  the 
clerk  money  which  he  obtains  by  fraud  from 
a  bank,  the  clerk  having  no  knowledge  of 
the  means  by  which  the  latter  money  was 
obtained,  the  United  States  are  not  liable 
to  refund  the  money  to  the  bank.  State 
Nat.  Bank  v.  United  States,  114  U.  S.  401, 
5  Sup.  Ct.  Rep.  888,  29:  149 
Cited   in   Holly   v.    Missionary   Soc.    (Holly   v. 

Domestic  &  Foreign  Missionary  Soc.)  180  U. 
S.  294,  46  L.  ed.  535,  21  Sup.  Ct.  Rep.  395— 
Holly  V.  Domestic  &  F.  Missionary  Soc.  34 
C.  C.  A.  652,  92  Fed.  748— Atlantic  Cotton 
Mills  V.  Indian  Orchard  Mills,  147  Mass.  275. 
9  Am.  St.  Rep.  698,  17  N.  B.  496. 

75.  Where  a  contract  was  made  by  the 
Secretary  of  the  Treasury,  under  act  of 
Congress  May  8,  1872,  to  pay  a  person  a 
percentage  for  assisting  the  officers  of  the 
government  in  recovering  moneys  due  to  the 
government  for  taxes  from  one  therein 
named,  and  the  Secretary  afterwards  paid 


818 


ASSUMPTION  OF  DEBT— ATrACHMKNT,  L 


such  person  the  agreed  percentage  of  the 
collection  of  such  tax,  induced  by  his  repre- 
sentation that  the  collection  was  made  to 
him,  the  government  may  recover  back  the 
money  so  paid,  if  such  representation  was 
false,  and  if  the  person  receiving  the  same 
performed  no  services  in  the  matter  and  the 
person  paying  the  taxes  had  made  no  effort 
to  evade  their  payment.  United  States  v. 
Sanborn,  135  U.  S.  271,  10  Sup.  Ct.  Rep. 
812,  34:  1f2 

Mistake. 

Compensation  Paid  for  Carrying  Mails, 
see   Postoffice,   84-88. 

76.  No  action  can  be  maintained  on  the 
ground  of  mistake,  to  recover  back  money 
paid  on  a  claim  by  the  Secretary  of  the 
Treasury,  under  an  act  of  Congress  requir- 
ing such  payment,  unless  -the  act  is  repealed. 
United  States  v.  Price,  116  U.  S.  43,  6  Sup. 
Ct  Rep.  235,  29:  541 

77.  A  mere  mistake  in  the  estimate  of  the 
value  of  an  uncertain  and  speculative  sub- 
ject is  not  sufficient  to  authorize  the  recov- 
ery of  money  paid  upon  the  erroneous  esti- 
mate. United  States  v.  Barlow,  132  U.  S. 
271,  10  Sup.  Ct  Rep.  77,  33:  346 


ASSUMPTION  OF  DEBT. 

By  Grantee  of  Mortgagor,  see  Mortgage, 
IV. 

By  City  Purchasing  Property  of  Contrac- 
tor for  Public  Improvement,  see  Pub- 
lic   Improvements,    2. 

Limitation  of  Action  on,  see  Limitation  of 
Actions,  III.  b. 


ASSUMPTION  OF  RISK. 

By  Employee   see   Evidence,   1400;    Master 
and  Servant,  II.  b;  V. 


ASYIiUM. 

Authority    of    Building    Committee    o^    to 
Make   Contract,   see   Soldiers'  Home. 


ATTACHMENT. 

J.  In  Oeneralf  1^8, 
II,  When  Lies,   9-30, 
III,  Wha$  Property  Subject  to,  81 '6a, 
IV,  Levy  of  Attachment,  37'S, 
F.  Interest  Acquired,-  Lien;  Priority, 
39-44. 
VI,  Effect  of  Attachment,  4&»9. 
VII.  Procedure,   60-72. 
VIII.  Wrongful  Attachment,  73-6* 

In  State  Court,  Abatement  of  Suit  in  Fed- 
eral Court  by,  see  Abatement  and  Re- 
vival, 61. 


When  Plea  of  Attachment  a  Valid  DefeiM, 
see  Action  or  Suit,  46. 

Remedv  by,  in  Admiralty,  see  Admiraltj, 
III.  f. 

Uniting  Interests  of  Attachment  Creditors 
to  Determine  Jurisdictional  Amount 
on  Appeal,  see  Appeal  and  Error,  542, 
543. 

Right  to  Appeal  from  Decree  Refusing  Per- 
mission to  Intervene,  see  Appeal  and 
Error,   2418. 

What  Law  Governs,  see  Conflict  of  Laws, 
204. 

Delegation  of  Power  to  Issue,  see  Constitu- 
tional Law,  171. 

Due  Process  in,  see  Constitutional  Law,  710. 

In  Other  Court  as  Ground  for  Continuance, 
see  Continuance  and  Adjournment  17. 

Expense  of  Preserving  Property  as  Part  of 
Costs,  see  Costs,  100. 

To  Enforce  Redelivery  of  Property  Seized 
under  Nonintercourse  Acts,  see  Embar- 
go and  Nonintercourse,  129. 

Burden  of  Proving  Bona  Fides  of  Claim  of 
Adverse  Claimant,  see  Evidence.  295. 

Presumption  of  Validity,  see  Evidence,  546. 

As   Evidence,   see   Evidence,   1238. 

Declarations  of  Debtor  as  Evidence  Against 
Attaching  Creditors,  see  Evidence,  2018. 

Of  Money  or  Property  in  Hands  of  Third 
Person,  see  Garnishmentw 

Necessity  of  Attaching   Property  of  Non- 
resident before  Entering  Judgment  on 
Service  by  Publication,  see  Judgment, 
.212. 

Collateral  Attack  on  Attachment  Proceed- 
ings on  Cession  by  Partners,  see  Judg- 
ment, 392. 

Conclusiveness  of  Judgment,  see  Judgment, 
726,  747,  748,  974,  975,  1017,  1033. 

Cutting  Off  Attachment  by  Subsequent 
Judgment,    see    Judgment,    904. 

Seizure  under  as  Satisfaction  of  Judgment, 
see  Judgment,  1093. 

Sale  Pursuant  to  Judgment,  see  Judicial 
Sale. 

Variance  between  Declaration  and  Aocomit 
Filed  in  Attachment  Proceedings,  see 
Pleading,  50. 

Sufficiency  of  Writ  to  Justify  Levying  OiB- 
cer,  see  Marshal.   22,  23. 

To  Compel  Conveyances,  see  Reference,  S9. 

Enforcement  in  Federal  Court  of  Attach- 
ment in  Cause  Removed  from  Stats 
Court,  see  Removal  of  Causes,  433. 

Replevin  by  Chattel  Mortcjajroe  against  At- 
taching Creditor  of  Mortijagor,  see  Re- 
plevin, 13. 

Rights  of  Purchaser  as  against  Attachment 
against  Seller,  see  Sale,  50. 

Trespass  by  Consignee  against  Attaching 
Creditor,  see  Ih-espass,  9. 

Privilege  of  Consul  from  Foreign  Attach- 
ment, see  W'rit  and  Process,  94. 

As  to  Executions,  see  Execution. 


/•  In  General. 

1.  The  court  is  authorixed  to  inquire  into 
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the  cause  of  action  in  the  case  of  attach- 
ments. Vienne  v.  M'Carty  (Ct.  Com.  PI. 
Phila.)  1  Ball.  154,  1.79] 

2.  Attachment  laws  necessarily  assume 
that  property  has  a  situs  entirely  distinct 
from  the  owner's  domicil.  Green  v.  Van 
Buskirk,  7  Wall.  139,  19:  103 
Cited  in  Re  Brannock,   131  Fed.  820 — Mooney 

▼.  Union  P.  R.  Co.  60  Iowa.  349,  14  N.  W. 
343 — Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v. 
Bartels,  108  Ky.  222,  56  S.  W.  152— Cross 
T.  Brown,  19  R.  I.  227,  .33  Atl.  147— Neufel- 
der  ▼.  North  Britlnh  &  M.  Ins.  Co.  10  Wash. 
898,  46  Am.  St.  Rep.  793,  39  Pac.  110. 

3.  The  rules  applicable  to  assumpsit 
must  govern  procecdinjrs  commenced  by  at- 
tachment upon  a  short  note  in  lieu  of  a 
formal  declaration,  where  such  proceedings 
assume  the  essential  character  of  an  action 
of  aasumpsit.    Fresh  v.  Gilson,  16  Pet.  327, 

10:  982 

4.  A  technical  ownership  of  properly  in 
one  for  whom  another  is  claimed  to  have 
purchased  goods,  taking  title  in  his  own 
name,  is  not  neces.«;ary  to  be  proved  to  sus- 
tain the  validity  of  the  seizure  of  the  goods 
under  attachment  against  the  former;  but 
it  is  sufficient  if  he  has  an  interest  or  trust 
in  them  by  which  he  is  to  receive  or  par- 
ticipate in  the  profits.  Rea  v.  Missouri 
ex  rel.  Hayes,  17  Wall.  532,  21:707 

5.  [The  Commonwealth  is  not  entitled  to 
a  preference  for  duties  for  which  bond  had 
been  given  by  an  absconding  debtor,  to  the 
collector,  who  was  not  so  named  in  the 
bond,  where  a  domestic  attachment  was  ifl- 
flued,  notice  to  creditors  given,  and  a  divi- 
dend made  among  the  creditors  who  filed 
their  claims,  ilollingswnrth  v.  Hamelin, 
(Ct.  Com.  PI.  Phila.)   1  Dall.  151,      1:77] 


Consent  to  the  sale  of  attached  prop- 
erty to  abide  the  event  of  a  suit  waives  all 
irregularities  in  the  attachment.  Del  Col 
V.  Arnold,  3  Dall.  333,  1 :  624 

Bxpiained  in  Bouysson  v.  Miller,  Bee,  188, 
Fed.  Cas.  No.  1,709. 

Cited  in  The  L' Invincible,  1  Wheat.  259.  4  L. 
ed.  86 — The  DiviDa  Pastors,  4  Wheat,  69, 
note,  4  L.  ed.  516  note — Manro  v.  Almeida, 
10  Wheat.  487,  6  L.  ed.  372 — Fay  v.  Mont- 
UTomery,  1  Curt.  C.  C.  269,  Fed.  Cas.  No. 
4.700 — ^The  Jane  Campbell,  Blatcbf.  Prise 
Cas.  104,  Fed.  Cas.  No.  7,200. 

Editorial  note. 

[Right  of  creditors  to  question.  S5  L.R. 
A.  765.] 

Ho^r  Jurisdiction  acquired. 

By  Appearance,  see  Appearance,  51. 

7.  Jurisdiction  of  the  rea  is  obtained  in 
attachment  cases  by  a  seizure  under  proc- 
rj*»  of  the  court.  Cooper  v.  Reynolds,  10 
Wall.  308,  19:  931 

Cited  In  Shields  v.  Coleman,  157  U.  S.  178, 
39  L.  ed.  664,  15  Sup.  Ct.  Rep.  570— The 
Frank  Vanderkerchen,  87  Fed.  765 — Rodjcers 
v.  Pitt,  96  Fed.  675 — ColHton  v.  Southern 
Home  Bldg.  &  h.  Asso.  99  Fed.  311 — Ex- 
change Nat.  Bank  v.  Clement,  109  Ala.  280, 
19  So.  814— McCarter  v.  Nell.  50  Ark.  191, 
6  8.  W.  731— Atchison,  T.  4b  S.  F.  R.  Co.  v. 


Maggard,  6  Colo.  App.  94,  89  Pac.  985- < 
Hartaell  v.  Vigen,  6  N.  D.  129,  35  L.R.A.  457, 
66  Am.  St.  Rep.  589,  69  N.  W.  203— Nation- 
al Bank  v.  Furtick,  2  Marv.  (Del.)  51,  44 
L.R.A.  118,  69  Am.  St.  Rep.  99,  42  Atl.  479— 
McBee  v.  Purcell  Nat.  Bank,  1  Ind.  Terr. 
294,  37  S.  W.  55 — National  Bank  v.  Peters, 
51  Kan.  69,  32  Pac.  637 — Chauncey  v.  Wass, 
35  Minn.  24,  30  N.  W.  826— State  ex  rel. 
Mathews  v.  Eddy,  10  Mont.  318.  25  Pac.  1032 
— Mllburn  v.  Smith,  11  Tex.  Civ.  App.  682, 
33  S.  W.  910— Hall  v.  Hall,  12  W.  Va.  15— 
Winner  v.  Hoyt,  68  Wis.  287,  32  N.  W.  128. 

8.  While  the  general  rule  in  regard  to 
jurisdiction  in  rem  requires  the  actual  sei- 
zure and  possession  of  the  rea  by  the  officer 
of  the  court,  such  jurisdiction  may  be  ac- 
quired by  acts  which  are  of  equivalent  im- 
port and  which  stand  for  and  represent  the 
dominion  of  the  court  over  the  thing,  and 
in  effect  subject  it  to  the  control  of  the 
court.  Among  this  latter  class  is  the  levy 
of  a  writ  of  attachment  or  seizure  of  real 
estate.     Cooper  v.  Reynolds,  10  Wall.  308, 

19*  931 
Cited  in  Tyler  v.  Defrees,  11  Wall.  349,  20  L. 
ed.  165— The  Rio  Grande  (The  Rio  Grande 
V.  Otis)  23  Wall.  463,  23  L.  ed.  159— Heid- 
ritter  v.  Elisabeth  Oil  Cloth  Co.  112  U.  8. 
301,  28  L.  ed.  732,  5  Sup.  Ct.  Rep.  136 — 
Roller  V.  Holly,  176  U.  S.  405,  44  L.  ed.  528, 
20  Sup.  Ct.  Rep.  410 — Bragg  v.  Lorlo,  1 
Woods,  212,  Fed.  Cas.  No.  1,800 — Oswald 
V.  Kampmann,  28  Fed.  39 — McDonald  v. 
Cooper,  32  Fed.  751 — Bailey  v.  Snndberg,  1 
C.  C.  A.  390,  1  U.  S.  App.  101,  49  Fed.  583 
— Ahlhauser  v.  Butler,  50  Fed.  707 — Mc- 
Carter v.  Nell,  50  Ark.  191,  6  S.  W.  781— 
Brown  v.  Campbell,  100  Cal.  641,  38  Am.  St. 
Rep.  314,  85  Pac.  433 — Chauncey  v.  Wass, 
35  Minn.  24,  30  N.  W.  826. 


//.  When   Lies. 

Exchisiveness  of  Possession  as  against  Com- 
peting Writ  from  Another  Court,  see 
Courts,  VI.  e. 

State  Decision  as  to  Availability  of  Rem- 
edy as  Rule  of  Decision  in  Federal 
Court,   see  Courts,   2095. 

As  to  Leviability  of  Choses  in  Action  and 
Debts  on  Execution,  see  Execution,  20- 
22. 

9.  Sending  money  and  negotiable  notes 
out  of  the  state,  in  good  faith,  to  pay  an 
honest  debt  which  was  contracted  there, 
and  in  the  usual  course  of  trade  must  be 
paid  there,  is  not  ground  for  attachment. 
Simpson  v.  Dall,  3  Wall.  460,  18:265 

10.  In  Louisiana,  in  cases  of  assignment, 
where  the  owner  has  lost  all  power  over 
the  property  and  cannot  change  its  destina- 
tion, the  creditor  cannot  attach.  Black  v. 
Zacharie,  3  How.  483,  11:  690 

Editorial  notes. 

[What  intent  to  defraud  will  sustain. 
30  L.R.A.  465. 

What  is  non residence  for  the  purpose  of. 
19    L.R.A.    65.] 

On  wliat  claims. 

11.  The   law  of   Louisiana  allows  an  at* 


820 


ATTACHMENT,  IL 


tachment  to  be  maintained  upon  debts  not 
due,  only  in  case  of  absconding  debtors. 
Black  V.  Zacharie,  3  How.  483,  11:  690 

died  in  Mooring  v.  Mobile  Marine  Dock  & 
Mut  Ins.  Co.  27  Ala.  258 — Met«erott  v. 
Ward,  10  App.  D.  C.  B23 — Salomon  ▼.  Pio- 
neer Co-op.  Co.  21  Fla.  882,  68  Am.  Rep. 
667— Cox  V.  Kelser.  15  111.  App.  436 — Blan- 
chard  ▼.  Grousset,  1  La.  Ann.  98 — ^Bead  ▼. 
Ware,  2  La.  Ann.  600 — Denegre  v.  Milne,  10 
La.  Ann.  327 — Wren  v.  Hoffman,  41  Miss. 
621 — Battle  ▼.  Colt,  26  N.  Y.  406 — Kildare 
Lumber  Co.  v.  Atlanta  Bank,  91  Tex.  98,  41 
8.  W.  64. 

12.  Attachment  had  been  availed  of  to  en- 
force payment  of  official  fees.  Caldwell  v. 
Jackson,  7  Cranch,  276,  3:  341 
Cited  In   Anonymous,   2   Gall.   101,   Fed.   Cas. 

No.  445 — Frese  v.  Biedenfeld,  14  Blatchf. 
402,  3  Bann.  4  Ard.  205.  Fed.  Cas.  No.  5,111 
— ^Be  Stover,  1  Curt.  C.  C.  204,  Fed.  Cas.  No. 
18,507. 

13.  Attachment  will  lie  under  the  Mary- 
land acts  of  1795,  chap.  56,  in  a  case  ew 
contractu,  where  the  plaintiff  is  entitled 
to  a  stipulated  siun  of  money  in  lieu  of  a 
specific  article  to  be  delivered.  Goldsbor- 
ouprh  V.  Orr,  8  Wheat.  217,  5:  600 
Cited  In  State  use  of  Bouldln  v.   Steibel,  81 

Md.  37. 

14.  The  right  to  an  attachment  in  an 
action  to  recover  the  value  of  goods  which 
have  been  conveyed  to  the  defendant  in 
fraud  of  creditors  is  not  to  be  denied  on 
the  ground  that  the  action  is  not  for  a  debt, 
but  to  recover  a  penalty.  Rothschild  v. 
Knight,  184  U.  S.  334,  22  Sup.  Ct.  Ren.  391, 

46:  573 

Against  whom. 

As  against  Bona  Fide  Purchaser  of  Bill 

or  Note,  see  Bills  and  Notes,  287. 
Distinction   of   Lien   from   Priority   of 

United   States  as  a  Creditor,  see 

United  SUtes,  209. 
Assignee    of    Warehouse    Receipts,    see 

Warehouseman,  10. 

15.  [An  American  consul  resident  abroad 
in  the  public  service  is  privileged  from 
foreign  attachment.  Caldwell  v.  Barclay 
(Ct.  Com.   PL   Phila.)    1   Dall.   305,  note, 

1:  149  note] 

16.  [A  residence  of  eight  or  nine  months 
by  an  unmarried  man  who  rented  a  house 
and  store,  professing  an  intention  to  re- 
main, but  wno  went  to  Virginia,  and  thence 
to  England  on  business,  is  not  so  une(juivo- 
cal  as  to  make  him  an  inhabitant  within  the 
Pennsylvania  attachment  law.  Tavlor  v. 
Knox   (Ct.  Com.  PI.  Phila.)   1  Dall.*  158, 

1:80] 

17.  [One  who  comes  to  reside  within  the 
state  with  his  family,  renting  a  house,  en- 
gaging in  trade,  and  contracting  debts  is 
an  inhabitant,  a  domestic  attachment 
against  whom  will  prevail  over  foreign  at- 
tachments under  the  laws  of  Pennsylvania. 
Barnet's  Case  (Ct.  Com.  PL  Phila.)  1  Dall. 
152,  1:77 

18.  [While  a  man  remains  in  a  state,  al- 
though avowing  an  intention  to  withdraw 


from  it,  he  must  be  considered  an  inhabi- 
tant, and  therefore  not  liable  to  foreign  at- 
taclunent.  Lyle  v.  Foreman  (Ct  Com.  PI. 
Phila.)    1  Dall.  480,  1:232] 

19.  [Order  granted  to  sell  a  Ihalloo  on 
foreign  attaclunent  against  a  part  owner. 
Oneil  v.  Chew  (Ct  Com.  PI.  Phila.)  l 
Dall.  379,  1 :  185] 

20.  An  "absent  debtor,**  under  the  for- 
eign attachment  laws  of  Connecticut,  in- 
cludes one  who  is  liable  for  damages  on  a 
breach  of  covenant.  Pollard  y.  Dwight,  4 
Cranch,  421,  2:  666 

21.  [A  foreign  attachment  will  not  lie 
against  executors.  McCoombe  ▼.  Dunch 
(Ct  Com.  PI.  Phila.)  2  Dall.  78,  1:  294 
Pringle  T.  Black  (Pa.  Sup.  Ct)  2  Dall.  97, 

1:306] 

2Z  Where  an  inhabitant  of  the  United 
States  is  not  suable  in  a  circuit  court  oi 
a  district,  no  attachment  can  issue  from 
that  court  against  his  property.  An  at- 
tachment is  but  an  incident  to  a  suit,  ind 
unless  the  suit  can  be  maintained,  the  st^ 
tachment  must  taXL  Be  Des  Moines  ft  M. 
R.  Co.  103  U.  S.  794,  26:  461 

Cited  in  GulUon  v.  Fontain,  2  Am.  L.  T.  N.  8. 
608,  Fed.  Cas.  No.  0,861 — ^Anderson  v.  Sbtf- 
fer,  10  Fed.  267 — Boston  Electric  Co.  r. 
Blectrlc  Gas  Lighting  Co.  23  Fed.  889— 
Noyes  v.  Canada,  80  Fed.  G66 — Harland  ▼. 
United  Lines  Teleg.  Co.  6  L.R.A.  253,  40  Fed. 
810 — ^Treadwell  v.  Seymour,  41  Fed.  581— 
Lackett  ▼.  Rumbaugh,  46  Fed.  30— Central 
Trust  Co.  V.  Chattanooga,  R.  ft  C.  R.  Co.  68 
Fed.  69&^Weyand  v.  Atchison.  T.  ft  S.  F.  B. 
Co.  70  Iowa,  677,  1  L.R.A.  652,  9  Am.  8t 
Rep.  604,  39  N.  W.  899— Texas  ft  P.  R.  Co. 
V.  Gay,  86  Tex.  586,  25  L.R.A.  56,  26  8.  W. 
099. 

23-4.  The  right  to  attach  property  to 
compel  the  appearance  of  persons  in  a  cir* 
cuit  court  can  properly  be  used  only  in 
cases  in  which  such  persons  are  amenable 
to  the  process  of  the  oourt  in  pertonam; 
that  is,  where  they  are  inhabitants  of  or 
found  within  the  United  States,  and  not 
where  they  are  aliens  or  citizens  resident 
abroad  at  the  commencement  of  the  suit 
and  have  no  inhabitancy  here;  and  even 
in  case  of  a  person  being  amenable  to  proc- 
ess in  personam,  an  attachment  against  his 
property  cannot  be  issued  against  him  ex- 
cept  as  part  of  or  together  with  process 
to  be  served  on  his  person.  Toland  v. 
Sprague,  12  Pet  300,  9: 109S 

25.  No  jurisdiction  can  be  acquired  by  atr 
taching  property  of  a  nonresident  defend* 
ant  pursuant  to  a  state  attachment  law. 
The  rule  is  the  same  although  the  juris- 
diction depends  not  upon  citizenship  of  the 
parties,  but  upon  the  subject-matter.  Chaf- 
fee v.  Hayward,  20  How.  208,  15:  «51 

26.  The  right  to  proceed  by  attachment 
against  the  property  of  a  nonresident,  which 
is  found  within  the  jurisdiction,  is  not  de- 
nied by  the  organic  act  of  Oklahoma  terri- 
tory, providing  that  the  court  cannot  ae- 
quire  jurisdiction   of   the   person  of  a  de- 
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fendant  by  constructive  service  by  foreign 
attachment  without  its  consent.  Central 
Loan  ft  T.  Co.  v.  Campbell  Commission  Co. 
173  U.  S.  84,  19  Sup.  Ct.  Rep.  346,    43:  623 

Cited  m  First  Nat  Bank  v.  Hesser,  14  Okla. 
124,  77  Pac.  36. 

27.  No  right  to  attachment  against  a 
national  bank  before  judgment  in  a  suit 
in  a  state  court  is  given  by  the  act  of  July 
12,  1882,  M  (22  Stat,  at  L.  163,  chap.  290, 
U.  S.  Comp.  Stat.  1901,  p.  3458),  making 
the  jurisdiction  for  suits  by  or  against  na- 
tional banks  the  same  as  the  jurisdiction 
for  suits  by  or  against  banks  not  organized 
under  any  law  of  the  United  States.  Van 
Reed  v.  People's  Nat  Bank,  198  U.  S.  554, 
25  Sup.  Ct  Rep.  775,  49:  1161 

28.  A  national  bank,  whether  solvent  or 
insolvent,  is  within  the  exemption  from  the 
issue  of  attachment  before  judgment,  which 
U.  8.  Rev.  SUt  §  5242,  U.  S.  Comp.  Stat 
1901,  p.  3517,  affords  in  suits  in  the  state 
courts.  Van  Reed  v.  People's  Nat.  Bank, 
198  U.  S.  554,  25  Sup.  Ct  Rep.  775,  49:  1161 

29.  An  attachment  cannot  issue  against  a 
national  bank  before  judgment  in  a  suit 
begun  in  the  United  States  circuit  court. 
Pacific  Nat  Bank  v.  Mixter,  124  U.  S.  721, 
8  Sup.  Ct.  Rep.  718,  31 :  567 
Cited  in  Steele  v.  C  rider,  61  Fed.  486 — Gamer 

T.  Second  Nat.  Bank,  66  Fed.  871 — Cogswell 
T.  Seecond  Nat.  Bank,  76  Conn.  259,  56  Atl. 
574 — American  Bzch.  Bank  v.  Cook,  6  Kan. 
App.  267,  51  Pac.  66 — Gould  v.  Baker,  12 
Tex.  Civ.  App.  672,  85  8.  W.  708 — Safford  v. 
First  Nat  Bank,  61  Vt  374,  17  Atl.  748. 

30.  Under  U.  S.  Rev.  Stat  S  5242,  U.  S. 
Comp.  Stat  1901,  p.  3517,  attachments  can- 
not issue  before  iudgment  from  state  courts 
against  national  ranks;  hence  all  state 
laws  defining  the  occasions  for  the  writ 
should  be  read  as  if  containing  this  excep- 
tion. Pacific  Nat  Bank  v.  Mixter,  124  U. 
S.  721.  8  Sup.  Ct.  Rep.  718,  31 :  567 
IHgtin0vi9hed  in  Hower  v.  Weiss  Malting  &  El- 
evator Co.  6  0.  C  A.  132,  14  U.  8.  App.  210, 
55  Fed.  350. 

died  in  Dennis  v.  First  Nat  Bank,  127  Cal. 
455,  78  Am.  8t  Eep.  70,  50  Pac.  777^ 
Planters  Loan  &  Sav.  Bank  v.  Berry,  01  Ga. 
265.  18  S.  B.  137— Norris  v.  Merchants'  Nat 
Bank,  30  111.  App.  56 — McDonald  v.  First 
Nat.  Bank,  41  111.  App.  869 — Freeman  Mfg. 
Co.  V.  National  Bank,  160  Mass.  309,  35  N. 
E.  865 — First  Nat  Bank  v.  LaDue,  39  Minn. 
416.  40  N.  W.  367 — Northampton  Nat.  Bank 
V.  Wylie,  52  Hun,  147,  4  N.  T.  Supp.  907— 
Van  Reed  v.  People's  Nat  Bank,  67  App 
Div.  77,  78  N.  Y.  Supp.  514— Bank  of  Mon< 
treal  v.  Fidelity  Nat.  Bank,  112  N.  Y.  668, 
20  N.  B.  414— Van  Reed  v.  People's  Nat. 
Bank,  173  N.  Y.  317.  66  N.  B.  16— WlUard 
Mfg.  Co.  V.  Merchants  Nat.  Bank,  130  N.  C. 
611,  41  S.  E.  870— Safford  v.  First  Nat.  Bank, 
111  Vt.  374,  17  Atl.  748 — Hazen  v.  Lyndon- 
vllle  Nat.  Bank,  70  Vt  554,  67  Am.  St.  Rep. 
6S0,  41  AU.  1046. 


Ill,  What  Property  Subject  to. 

Property  Assigned  without  Delivering  Copy 
of  Bills  of  Lading,  see  Assignment,  11. 


Right  to  Sell  Property  of  National  Bank 
under,  after  its  Insolvency,  see  Banks, 
393. 

Corporate  Stock  Previously  Transferred, 
see  Corporations,  475,  476. 

Exdusiveness  of  Possession  as  against  Com- 
peting Writ  from  Another  Court,  see 
Courts,  VI.  e. 

Property  Held  under  Void  Competing  Writ, 
see  Courts,  1518,  1619. 

Of  Goods  on  which  the  United  States  has 
a  Lien  for  Duties,  see  Duties,  472, 
473. 

Prior  Deed  by  Defendants  in  Attachment 
as  Evidence,  see  Evidence,  1215. 

Captured  Property,  see  Prixe  and  Capture, 
278. 

What  Subject  to  Garnishment,  see  Garnish- 
ment, 7-15. 

See  also  supra,  11. 

31.  [Partnership  credits  cannot  be  at- 
tached for  the  debt  of  one  partner.  Mc- 
Coombe  v.  Dunch  (Ct  Com.  PI.  Phila.)  2 
Dall.  73,  1 :  294] 

32.  [Partnership  effects  may  be  taken 
and  sold  in  a  suit  against  one  partner,  but 
only  a  moiety  of  the  proceeds  shall  be  ap- 
plied on  the  judgment.  M'Carty  v.  Emlen 
(Pa.  Sup.  Ct)  2  Dall.  277,  1:  380] 

33.  [A  bond  may  be  the  subject  of  for- 
eign attachment  before  it  is  due.  Walker 
V.  Gibbs   (Pa.  Sup.  Ct.)   2  Dall.  211, 

1:352] 

34.  While  a  valid  deed  of  assignment  for 
the  benefit  of  creditors  generally  places 
the  property  so  assigned  Myond  the  reach 
of  the  ordinary  process  of  attachment,  this 
is  not  true  where  the  act  under  which  the 
assignment  is  made  makes  the  assigned 
property  subject  to  judicial  sale  for  the 
debts  of  the  assignor.  McGoon  v.  Scales, 
9  Wall.  23,  19:  545 

35.  In  Maryland  an  equity  of  redemption 
is  subject  to  attachment  Campbell  v. 
Pratt,  5  Wheat  429,  5:  126 
Cited  in  Coombs  v.  Jordan,  3  Bland,  Cb.  319, 

22  Am.  Dec.  236. 

36.  An  equity  of  redemption  of  real  es- 
tate in  Maryland  is  liable  to  attachment. 
Pratt  V.  Law,  9  Cranch,  456,  3:  791 
Cited  In  Piatt  v.  Oliver,  2  McLean,  208.  Fed. 

Cas.  No.  11,115 — Sawyer  v.  Morte,  3  Cranch, 
C.  C.  332,  Fed.  Cas.  No.  12,401 — ^Van  Ness 
V.  Hyatt,  5  Cranch,  C.  C.  146,  Fed.  Cas.  No. 
16.867 — Coombs  v.  Jordan,  3  Bland,  Ch. 
319,  22  Am.  Dec.  286 — May  v.  Buckhannon 
Biver  Lumber  Co.  70  Md.  460,  17  Atl.  274. 

36a.  A  deed  made  with  intent  to  defraud 
creditors  is  void,  and  does  not  prevent  a 
creditor  levying  an  attachment  upon  the 
land  as  the  property  of  the  fraudulent  debt- 
or. Thompson  v.  Baker,  141  U.  S.  648,  12 
Sup.  Ct.  Rep.  89,  35:  889 

Cited  in   Fleischman  v.   Bowser,   10  C.   C.   A. 

375.  23  U.  S.  App.  404,  62  Fed.  265. 

E]dltorlal  notes. 

Exemption  from  attachment,  levy,  or  sei- 
zure  of    property   purchased    with   pension 
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money,  or  of  pension  money  after  payment 
to  pensioner.  46:  834 

[Of  corporate  stock ;  effect  of  transfer  not 
made  on  books  of  company.  67  L.R.A. 
656.  ^ 

Of  shares  of  stock  in  foreign  corporation. 
55  L.R.A.  796. 

Of  property  in  hands  of  assignee  for 
creditors.     26  L.RJi.  593. 

Of  partner's  property  for  copartner's 
fraud.     25  LJI.A.  645. 

Of  foreign  railroad  cars.    64  L.R.A.  501.] 


IV,  Levy  of  Attachment. 

See  also  infra,  G5. 

37.  The  seizure  and  taking  property  un- 
der a  writ  of  attachment  on  mesne  process 
by  a  marshal  is  an  official  act  and  within 
the  bond  executed  by  him  for  the  faithful 
performance  of  the  duties  of  his  office.  Lam- 
mon  V.  Feusier,  111  U.  S.  17,  4  Sup.  Ct. 
Rep.  286,  28:  337 
Cited  in  Bernard  ▼.  Bowe,  41  Fed.  31 — Hall  t. 

Tlerney,  89  Minn.  411,  95  N.  W.  219 — Bishop 
y.  McOilHs,  80  Wis.  581,  27  Am.  St.  Rep.  63, 
60  N.  W.  779. 

38.  A  levy  of  an  attachment  upon  goods 
in  the  hands  of  a  third  person  without 
leaving  a  certified  copy  of  the  writ  and  a 
notice  specifying  the  property  attached  with 
the  person  having  possession  of  the  same,  is 
invalid  under  1  Hiirs  (Or.)  Code,  ed.  1887, 
§  149,  subs.  2,  3,  and  constitutes  no  defense 
to  the  officer  when  sued  for  taking  the 
goods.  Marks  v.  Shoup,  181  U.  S.  562.  21 
Sup.  Ct.  Rep.  724,  45:  1002 
Cited  in  Shoup  ▼.  Marks,  62  C.  C.  A.  546,  128 

Fed.  38. 


F.  Interest    Acquired;    Lien;    Priority* 

What  Law  Governs  Title  Acquired  under 
Sale,  see  Conflict  of  Laws,  170,  171. 

Exclusivencss  of  Possession  as  against  Com- 
peting Writ  from  Another  Court,  see 
Courts,  VI.  e. 

Power  of  One  State  to  Enjoin  Prosecution 
of  Attachment  in  Another  State  to 
Gain  Preference,  see  Courts.  1483. 

Effect  of  Attachment  by  Fraudulent  Trans- 
feree of  Goods  Fraudulentlv  Trans- 
ferred  to  him  in  another  State,  see 
Fraudulent  Conveyances,  66. 

Of  Vessel  Subject  to  Previous  State  In- 
solvency Proceeding,  see  Insolvency,  20. 

Right  of  Attaching  Creditor  to  Redeem  from 
Foreclosure  Sale,  see  Mortgage,  526a. 

Sufficiency  of  Delivery  of  Warehouse  Re- 
ceipts Pledged  as  against  Attaching 
Creditors,  see  Pledge,  20. 

Priority  Preserved  in  Bankruptcy,  see  Bank- 
ruptcy, 280.  299,  304. 

Priority  in  Levy  as  Determining  Priority 
in  Judicial  Custody,  see  Courts,  1572, 
1573. 


Priority  between  Attachment  and  Assi„'n 
ment  for  Creditors,  see  Assignment  fur 
Creditors,  70,  87,  92. 

Priority  Between  Attachment  and  Chattel 
Mortgage,  see  Chattel  Mortgage,  44. 

Priority  over  Subsequent  Condemnation  in 
Confiscation  Proceedings,  see  Confisca- 
tion and  Sequestration,  59. 

Superiority  of  Lien  to  Priority  of  United 
States  as  Creditor,  see  United  States, 
227,  228. 

Enforcement  of  Prior  Lien  after  Dischai^ 
in  Bankruptcy,  see  Bankruptcy,  407. 
408. 

Loss  of  Lien  by  Institution  of  Bankruptcy 
Proceeding,  see  Bankruptcy,  130-139a. 

Effect  of  Cession  to  Creditors  as  Dissolving 
Prior  Attachments,  see  Insolvency,  27. 

See  also  Constitutional  Law,  945;  Lis  Pen- 
dens, 6,  19;  Trover,  6. 

39.  In  an  attachment  suit  against  i 
partnership,  where  a  bond  was  given  as  a 
substitute  for  the  property  released,  any 
judgment  that  would  have  bound  the  prop- 
erty if  it  had  remained  will  bind  the  obli- 
gors of  the  bond.  The  sureties  are  not  re- 
leased because  judgment  is  not  taken  per- 
sonally against  all  the  members  of  the  part- 
nership, where  some  of  them  are  out  of  the 
jurisdiction  of  the  court,  if  the  judgment 
be  rendered  upon  a  partnership  debt  to 
which  it  would  be  the  duty  of  the  marshal 
to  apply  partnership  property  in  preference 
to  debts  of  the  individual  partners.  In- 
busch  V.  Farwell,  1  Black,  566.  17:  188 

Cited  in  Barney  v.  Baltimore,  6  Wall.  286.  18 
L.  ed.  827 — Ober  v.  Gallai^her,  93  U.  S.  2iio, 
23  L.  ed.  831 — Storrs  v.  Engel,  3  IIoi;he^. 
420,  Fed.  Cas.  No.  13,494~CoDoll7  v.  Weils. 
'  33  Fed.  209 — Walker  ▼.  Windsor  Nat  Baak. 
5  C.  C.  A.  424,  5  U.  S.  App.  423.  56  Fed.  70 
— Smith  V.  consumers*  Cotton-Oil  Co.  30 
CCA.  106,  52  U.  8.  App.  003.  86  Fed  .1«2 
— Worthley  v.  Goodbar,  53  Ark.  4,  13  S. 
W.  216 — Rhodes  v.  Amsinck,  38  Md.  35&-< 
Jayne  v.  Piatt,  47  Ohio  St.  275,  21  Am.  St. 
Rep.  810.  24  N.   E.  262. 

40-1.  An  attachment,  either  by  process  of 
foreign  attachment  or  of  garnishment,  can- 
not acquire  any  lien  or  right  of  preference  in 
the  proceeds  of  property  sold  by  order  of  a 
court  of  admiralty,  as  it  is  held  in  trust 
by  the  court  to  be  delivered  to  whom  it  may 
belong  after  hearing  and  adjudication. 
Wilson  v.  Bell  (The  Lottawanna)  20  Wall. 
201,  22: 259 

Distinpuished  In  The  Olivia  A.  Carrlgan,  7  Fed. 

511. 
Cited  in  Re  Forsyth,  78  Fed.  312— Corbitt  t. 

Farmers'   Bank,    114   Fed.   604 — Morrison  t. 

Menhaden  Co.  37  Hun,  524. 

42.  One  who  has  actual  possession  of  the 
goods  of  a  debtor  under  an  unfounded  claim 
of  title  is  not  precluded  from  obtaining  a 
lien  by  attachment  thereon,  which  shall  haw 
priority  over  an  attachment  subsequently 
levied  by  other  creditors  whose  attachment 
was  first  issued,  by  the  fact  that  he  has  pijt 
the  goods  in  the  nominal  possession  of  h'-* 
attorney  in  a  place  known  onlv  to  him«''''^ 
so  as  to  prevent  the  levy  of  attachments  by 
other  parties  until   after  he  has  perfected 
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his    own    attachment.     Dooley    v.    Hadden, 
179  U.  S.  646,  21  Sup.  Ct  Rep.  259,    45:  357 

43.  Levying  an  attachment  has  the  effect 
of  creating  a  lien  and  instituting  an  action. 
The  lien  is  inchoate,  and  awaits  the  judg- 
ment for  its  consummation.  Pratt  v.  Law, 
9  Cranch,  456.  3:  791 
Cited  in  May  v.  BuckhaDoon  River  Lamber  Co. 

70  Md.  450,  17  Atl.  274. 

44.  The  union  in  the  same  parties  of  the 
lien  of  an  attachment  not  prosecuted  to 
judgment,  and  the  interest  attached,  does 
not  defeat  the  lien  of  an  intermediate  at- 
tachment.    Pratt  V.  Law,  9  Cranch,  456, 

3:791 

E^ditorial  notes. 

[Priority   in   relation  to  foreign   assign- 
ment.    17  L.Rw4.  84. 
Waiver  of  lien  by.    50  LJI.A.  714.] 


VI.  Effect  of  Attachment, 

On  Previous  Assignment  for  Creditors,  see 
Assignment  for  Creditors,  12.  87. 

As  Suspending  Right  of  Carrier  to  Deliver, 
see  Carriers,  138,  139. 

Attachment  of  Corporate  Stock  as  Encum- 
brance on  Corporate  Property,  see  Cor- 
porations, 450. 

EITect  of  Attachment  by  Fraudulent  Trans- 
feree of  Goods  in  another  State,  see 
Fraudulent  Conveyances,  66. 

See  also  Judgment,  449. 

45.  In  New  Jersey,  a  previous  attach- 
ment of  property  as  the  right  of  another, 
could  not  devest  the  interest  of  the  actual 
owner  of  the  property  in  the  same  so  as  to 
prevent  the  sheriff  attaching  the  same  prop- 
erty under  a  writ  of  attachment  issued  for 
a  debt  of  the  same  actual  owner.  Livin*r- 
ston  V.  Smith,  5  Pet  90,  8:  57 

46.  An  attachment  invests  the  plaintiff 
with  the  same  right  of  action  with  respect 
to  the  property  attached  that  belonged  to 
the  defendant,  and  is  subject  to  the  same 
defenses.  A  legal  defense  to  an  action  for 
money  had  and  received,  if  brought  by  the 
defendant,  is  also  a  defense  to  the  attach- 
ment; but,  if  the  property  pursued  consists 
in  outstanding  equities  that  a  court  of  law 
cannot  notice,  the  remedy  is  by  bill  in 
equity,  or  interpleader  by  the  trustee.  Mc- 
Laughlin V.  Swann,  18  How.  217,  15:  357 
Cited  In  Lackett  v.  Rambangh,  45   Fed.   28 — 

Droop  V.  Rldenour,  0  App.  D.  C.  108 — 
Commercial  Nat.  Bank  v.  Mannfacturers 
Eqnltable  Asso.  20  111.  App.  136. 

47.  A  seizure  of  personal  property  un- 
der an  attachment  is  not  necessarily  a  sat- 
isfaction of  the  judgment  when  afterwards 
obtained.  Maxwell  v.  Stewart,  21  Wall. 
71,  22  Wall.  77,  22:  564 

48.  Where  a  writ  of  attachment  is  sued 
out  in  a  suit,  but  no  property  is  levied  on, 
the  suit  stands  as  if  it  had  been  instituted 
bjr  summons  alone.     New   York,   L.   E.   k 


W.  R.  Co.  v.  Estill,  147  U.  S.  591,  13  Sup. 
Ct.  Rep.  444,  37:  292 

Cited  in  Vermilya  v.  Brown,  65  Fed.  150. 

49.  Jurisdiction  over  the  person  or  prop- 
erty of  a  national  bank  is  not  acquired  by 
the  issue  of  an  .attachment  out  of  a  state 
court  before  judgment,  which,  by  reason  of 
U.  S.  Rev.  Stat.  {  5242,  U.  S.  Comp.  Stat. 
1901,  p.  3517,  is  beyond  the  power  of  the 
court.  Van  Reed  v.  People's  Nat.  Bank, 
198  U.  S.  554,  26  Sup.  Ct.  Rep.  775, 

49:  1161 


VII.  Procedure, 

Conformity  of  Porto  Rican  Courts  to  Local 
Practice,  see  Courts,  399. 

Procedure  to  Enforce  Levy  on  Moneys  in 
Custody  of  National  Banks  since  Gone 
into  Receivership,   see    Courts,   1411. 

Exclusion  of  Federal  Court  in  Custody  of 
Property  from  Determining  Third  Per- 
son's Title  thereto,  see  Courts,  1581. 

Form  of  Execution  Following  Attachment, 
see  Execution,  39. 

Judgment  by  Default  in  Attachment  Suit, 
see  Judgment,  50. 

Joinder  of  Parties  Plaintiff,  see  Parties, 
97. 

Right  to  Intervention  in  Attachment  Suit, 
see  Parties,  291,  292. 

Appealability  of  Order  Dismissing  Inter- 
vention, see  Appeal  and  Error,  75. 

Variance  between  Account  Filed  in  Attach- 
ment Proceedings  and  Declaration  Sub- 
sequently   Filed,    see    Pleading,    50. 

Sufficiency  of  Plea  of  Limitations,  see 
Pleading,   745. 

50.  [The  defendant  in  a  foreign  attach- 
ment, in  Pennsylvania,  is  not  entitled  to 
produce  his  evidence  before  the  jury  of  in- 
quiry. M'Clenachan  v.  M'Carty  (Ct.  Com. 
PI.  Phila.)  1  Dall.  375,  1:  183] 

51.  [A  rule  for  taking  depositions  in 
foreign  attachment,  in  Pennsylvania,  may 
be  granted  before  return  of  scire  facias  on 

notice   to   garnishee.     v.   Galbraith 

(Ct.  Com.  PI.  Phila.)  2  Dall.  78,      1:  297] 

52.  The  use  of  an  ordinary  private  seal 
or  scroll,  instead  of  an  engraved  seal,  by 
the  clerk  in  a  newly  organized  county  which 
has  not  yet  procured  the  engraved  seal,  is 
sufficient  for  a  writ  of  attachment.  Wehr- 
man  v.  Conklin,  155  U.  S.  314,  15  Sup.  Ct. 
Rep.  129,  39:  167 
Cited  In  Miller  v.  Zeigler,  44  W.  Va.  486.  67 

Am.  St.  Rep.  777,  20  S.  E.  981. 

53.  An  attachment  on  land,  and  proceed- 
ings thereunder,  are  not  void  after  judg- 
ment because  the  writ  was  made  returna- 
ble on  a  day  which  had  not  then  been  fixed 
as  the  first  day  of  the  next  term  of  court,  and 
because  the  transcript  on  change  of  venui* 
to  another  county  was  not  certified  by  the 
seal  of  the  court,  although  these  might 
have  been  good  defenses  to  the  action  if 
seasonably  interposed,  where  defendant  waa 
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actually  served  with  notice  in  another  state. 
Wehrman  v.  Conklin,  155  U.  S.  314,  15  Sup. 
Ct.  Rep.  129,  39:  167 

Editorial  note. 

[May  a  state  court  protect  an  inchoate 
interest  in  real  property  under  an  attach- 
ment in  a  suit  pending  in  a  i«'ederal  court 
or  vice  versa.    6  L.R.A.(N.S.)  624.] 

Affidavits;  amendment. 

Immunity  of  Levying  Officer  from  Lia- 
bility of  Executing  Writ  Voidable 
for  Defect  in  Affidavit,  see  Mar- 
shal, 23. 

See  also  infra,  66. 

54.  [An  affidavit  to  book  accounts,  sworn 
to  before  the  lord  mayor  of  London,  is  suf- 
ficient proof  of  a  debt  due  to  support  an 
attachment,  in  Pennsylvania.  Taylor  v. 
Knox   (Ct.  Com.  PI.  Phila.)    1  Dall.  158, 

1:80] 

55.  In  attachment  cases,  the  levy  of  the 
writ  of  attachment  on  the  property  is  the 
one  requisite  essential  to  jurisdiction. 
Though  the  affidavit  preliminary  to  issuing 
the  writ  may  be  defective,  that  does  not 
deprive  the  court  of  jurisdiction  acquired 
by  levy  of  the  writ.  Cooper  v.  Reynolds, 
10  Wall.  308,  19:  931 
ated  in  Matthews  v.  Densmore,  109  U.  S.  210, 

27  L.  ed.  913,  3  Sup.  Ct.  Rep.  126 — Brstein 
V.  Rothschild,  22  Fed.  68 — ^Booth  v.  Denlke, 
65  Fed.  46 — Held  v.  Ebner,  66  C.  C.  A.  224, 
188  Fed.  168 — First  Nat.  Bank  v.  Eastman, 
144  Cal.  492,  103  Am.  St.  Bep.  95.  77  Pac. 
1043— Taylor  v.  Elliott,  61  Ind.  882— Mlnter 
V.  Green,  3  Ind.  Terr.  768,  49  8.  W.  48 — ^Paul 
V.  Smith,  82  Ky.  457 — Kenney  v.  Ooergin,  36 
Minn.  191,  81  N.  W.  210 — Cousins  v.  Alworth, 
44  Minn.  508,  10  L.R.A.  607,  47  N.  W. 
169 — State  ex  rel.  Kenomore  v.  Wood,  165 
Mo.  470,  48  L.R.A.  607.  66  S.  W.  474— Silver 
Camp  Mln.  Co.  v.  Dickert,  31  Mont  494,  67 
L.R.A.  943,  78  Pac.  967 — Brown  v.  Rose,  66 
Neb.  201,  70  Am.  St.  Rep.  379,  75  N.  W.  536 
— Goodwin  V.  Claytor,  137  N.  G.  230,  67 
L.R.A.  224,  107  Am.  St.  Rep.  456,  49  S.  B. 
178 — Barelli  v.  Wagner,  6  Tex.  Civ  App.  449, 
27  S.  W.  17 — Mcintosh  v.  Angrusta  Oil  Co. 
47  W.  Va.  837,  86  8.  B.  860— First  Nat. 
Bank  v.  Greenwood,  79  Wis.  281,  48  N.  W. 
421. 

56.  An  affidavit  for  an  attachment  which 
follows  the  statute,  and  alleges  that  the  de- 
fendant "is  not  a  resident  corporation,  or 
is  a  foreign  corporation,  or  is  acting  as 
such,"  is  sufficient  to  sustain  the  attach- 
ment. Soci^t^  Fonci^re  et  Agricole  des 
Etats  Unis  v.  Milliken,  135  U.  S.  304,  10 
Sup.  Ct  Rep.  823,  34:  208 

57.  Under  the  Code  of  Mississippi,  which 
expressly  authorizes  amendments  to  defect- 
ive affidavits,  an  affidavit  in  attachment 
may  be  amended  by  adding  a  new  ground  of 
attachment.  Fitzpa trick  v.  Flannagan,  106 
U.  S.  648,  1  Sup.  Ct.  Rep.  369,  27:  211 

58-9.  In  the  absence  of  statute,  the  power 
to  amend  is  the  same  in  attachment  suits  as 
in  others.     Tilton  v.  Cofield,  93  U.  S.  163, 

23:  858 

Cited  In  Allen  v.  Clayton,  3  McCrary,  618,  11 

Fed.  74 — Ersteln  v.  Rothschild,  22  Fed.  63— 

Bowdcn  V.  Bumham,  8  C.  C.  A.  261,  19  U. 


8.  App.  448,  59  Fed.  755 — Booth  v.  Denlke, 
65  Fed.  46 — Pacific  Postal  Teleg.  Cable  Cs. 
V.  Flelschner.  14  C.  C.  A.  171,  29  U.  8.  App. 
227,  66  Fed.  904 — Sannoner  v.  Jacobeon,  47 
Ark.  47,  14  S.  W.  468 — Chaffee  v.  RnnkeU  R. 
&  Co.  11  8.  D.  837,  77  N.  W.  683— Cbapnum 
V.  Stuckey,  22  111.  App.  83 — Standard  Imple- 
ment Co.  V.  Lansing  Wagon  Works,  68  Kan. 
132,  48  Pac.  638— Barber  v.  Smith.  41  Mlcb. 
144,  1  N.  W.  992— Kldd  v.  Dougherty.  59 
Mich.  244,  26  N.  W.  510— Heldel  v.  Bene- 
dict, 61  Minn.  173,  31  L.R.A.  428,  62  Am. 
St.  Rep.  692,  63  N.  W.  490 — Wilson  v.  Bar 
hour,  21  Mont.  183,  63  Pac.  816 — Jaffray  v. 
Wolf,  4  Okla.  321,  47  Pac  496 — Goodman 
Bros.  V.  Henry,  42  W.  Va.  633,  35  L.R.A. 
860.  26  8.  E.  628— Miller  v.  Zelgler,  44  W. 
Va.  487,  67  Am.  St.  Rep.  777,  20  8.  E.  981— 
Oconto  Co.  V.  Esson,  112  Wis.  93,  87  N.  W. 
866. 

—  Editorial  note. 

[Amending  affidavit  for.    31  L.R.A.  422.] 

Time  of  Issuing:. 

60.  Whether  a  writ  of  attachment  should 
have  been  issued  simultaneously  with  the 
institution  of  the  suit,  or  at  some  other 
stage  of  Its  progress,  does  not  aifect  tje 
jurisdiction  of  the  court.  Cooper  v.  Rey- 
nolds, 10  Wall.  308,  19:  931 

61.  An  attachment  issued  before  the  issu- 
ance of  a  summons  is  void  under  Ariz.  Rpt. 
Stat  1887,  T  40,  as  amended  by  the  act  of 
March  6,  1891,  allowing  attachment  *'at  the 
time  of  issuing  the  summons  or  at  any 
time  afterward."  Henrietta  Min.  ft  Mill. 
Co.  v.  Gardner,  173  U.  S.  123,  19  Sup.  Ct. 
Rep.  327,  43:637 

62.  The  right  to  issue  an  attachment  "at 
the  commencement  of  the  suit,  or  at  any 
time  during  its  progress,"  as  given  by  Aria 
Rev.  Stat.  1887,  title  4,  chap.  1,  T  42,  U 
taken  away  by  the  provision  of  the  act  of 
March  6,  1891,  authorizing  attachment  at 
the  issuance  of  summons,  or  at  any  time 
afterward.  Henrietta  Min.  ft  Mill.  Co.  v. 
Gardner,  173  U.  a  123,  19  Sup.  Ct  Rep. 
327,  43: 637 

—  Editorial  note. 

[First  and  last  days  in  computing  time 
on.    49  L.RA.  223.] 

Dissolution. 

Reviewability  of  Order  Quashing  At- 
tachment, see  Appeal  and  Error,  29. 

Effect  of  Subsequent  Bankruptcy  of 
Debtor,  see  Bankruptcy,  130-139a. 

Allowance  in  Action  on  Bond  of  Attor- 
ney's Fees  Incurred  in  Procuring 
Dissolution,  see  Damages,  340. 

Effect  of  Cession  to  Creditors  as  Dis- 
solving Prior  Attachments,  see  In- 
solvency, 27. 

Suit  by  Bank  Receiver  for,  see  Be- 
ceivers,  173. 

63.  [It  is  too  late  to  move  to  quash  a  for- 
eign attachment,  after  judgment  has  been 
regularly  entered  upon  it  Whiteside  v. 
Oakman   (Ct  Com.  PL  Phila.)   1  Dall.  294, 

1:1431 

64.  [In  Pennsylvania  a  foreign  attach- 
ment will  not  be  dissolved  unless  applica- 
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tion  is  made  at  the  first  term.  Miltenberg- 
er  ▼.  Lloyd  (Ct.  Com.  PI.  Phila.)  2  Dall. 
79,  1 :  297] 

65.  Under  the  attachment  act  of  Mary- 
land of  1795,  chap.  66,  if  the  defendant  ap- 
pears and  dissolves  the  attachment,  a  dec- 
laration and  subsequent  pleadings  are  not 
necessary,  but  the  cause  may  be  tried  on  a 
short  note.  Goldsborough  y.  Orr,  8  Wheat. 
217,  5: 600 
Cited  in  Spear  ▼.  Qrlffln,  28  Md.  429. 

Bonds;   liability  on. 

Assignment  of  Bond,  see  Assignment, 
16. 

Effect  of  Discharge  in  Bankruptcy,  see 
Bankruptcy,  405,  406. 

Alignment  of  Parties  in  Suits  on  Bond 
to  Determine  Diverse  Citizenship, 
see  Courts,  734. 

Jurisdiction  of  Action  as  Ancillary 
to  Jurisdiction  of  the  Attachment, 
see  Courts,  1072. 

Allowance  in  Action  on  Bond  of  Attor- 
ney's Fees  Incurred  in  Procuring 
Dissolution,  see  Damages,  340. 

Rights  of  Sureties,  see  Principal  and 
Surety,  77. 

See  also  supra,  39. 

66.  In  a  suit  on  an  attachment  bond,  ob- 
jections to  the  affidavit  on  which  the  attach- 

•  ment  was  issued,  the  return  of  the  writ,  etc, 
cannot  be  considered.  Huff  v.  Hutchinson 
use  of  Hurlbut,  14  How.  586,  14:  553 

67.  A  bond  in  an  attachment  suit,  upon 
the  condition  to  pay  to  the  plaintiff  the 
amount  of  the  judgment  that  may  be  recov- 
ered against  the  defendants  in  the  action, 
becomes  a  substitute  for  the  property  re- 
leased.    Inbusch  V.  Farwell,  1  Black,  566, 

17:  188 
Cited  in  Teary  v.  Smith,  46  Tex.  68. 

68.  The  fact  that  the  amount  of  an  at- 
tachment bond  is  fixed  by  an  order  of  a 
judge  makes  no  difference  in  Louisiana  as  to 
the  effect  of  the  invalidity  of  an  insufficient 
bond  upon  the  subsequent  proceedings.  Ac- 
cording to  the  Code  of  that  state,  as  con- 
strued l^  its  courts,  the  bond,  on  obtaining 
an  attachment,  given  by  the  attaching  credi- 
tor, must  be  for  a  sum  exceeding  by  one  half 
that  which  he  claims.  Fleitas  v.  Cockrem, 
101  U.  S.  301,  25:  954 
Cited  In  Griffith  v.  Milwaukee  Harvester  Co.  92 

Iowa,  687,  64  Am.  St.  Rep.  678,  61  N.  W. 
248. 

68a.  Judgment  against  a  surety  on  a 
bond  given  to  obtain  the  return  of  attached 
property  may  be  entered  without  notice  to 
him  on  establishing  the  liability  for  which 
the  bond  was  given,  where  such  procedure 
is  allowed  by  statute,  under  which  the  bond 
was  given.  Johnson  v.  Chicago  &  P.  Ele- 
vator Co.  119  U.  S.  386,  7  Sup.  Ct.  Rep.  264, 

30:447 
Cited  In  McClaskey  v.  Barr,  79  Fed.  412. 

69.  The  injury  to  a  vendee's  credit,  result- 
ing from  the  bringing  of  actions  by  his  vend- 
or for  a  breach  of  contract  and  for  a  bal- 
ance due  thereunder,  and  any  loss  of  profits 


because  of  the  vendor's  refusal  to  make  fur- 
ther deliveries  under  the  contract,  are  not 
elements  of  damages  recoverable  in  a  suit 
on  the  attachment  bonds  issued  in  such  ac- 
tions. Fidelity  k  D.  Co.  v.  L.  Bucki  &  Son 
Lmnber  Ca  i89  U.  S.  135,  23  Sup.  Ct.  Rep. 
582,  47: 744 

70.  In  Louisiana,  where  an  insufficient 
bond  on  attachment  was  given,  a  judgment, 
so  far  as  it  gives  a  privilege  on  the  prop- 
erty attached,  with  recourse  on  the  bond  on 
which  the  property  attached  was  released, 
will  be  reversed.  Fleitas  v.  Cockrem,  101 
U.  S.  301,  26:  964 

71.  A  bond  given  to  dissolve  an  attach- 
ment is  not  good  where  an  attachment  was 
prohibited  by  law.  Pacific  Nat.  Bank  v.  Mix- 
ter,  124  U.  S.  721,  8  Sup.  Ct.  Rep.  718, 

31 :  567 

72.  A  surety  on  an  attachment  bond  is 
estopped  to  set  up  as  a  defense  in  an  action 
thereon,  mere  irregularities  in  its  issue. 
Pacific  Nat.  Bank  of  Boston  v.  Mixter,  124 
U.  S.  721,  8  Sup.  Ct.  Rep.  718,  31 :  567 
Cited  In   Wolf  V.  Cook,   40  Fed.  437 — ^Fox   v. 

Mackensie,    1    N.   D.    303,    47   N.    W.   386— 
Dudley  v.  Rice,  119  Wis.  100,  96  N.  W.  986. 


VIII,  Wrongful  Attachment. 

Concurrent  Jurisdiction  of  State  and  Federal 

Courts,  see  Courts,  1393. 
Mode  of  Assessing  Damages  in  Porto  Rico, 

see  Courts,  400. 
Injunction    against    Erroneous    Threatened 

Attachments,  see  Injunction,  62. 
Conclusiveness  of  Judgment  against  Sheriff 

for  Applying  Attachment  to  Property 

Not   Owned   by   Defendant,   see   Judg- 
ment, 838. 
Attachment  Plaintiffs  as  Necessary  Parties 

in  Action  for,  see  Parties,  222. 
Election  of  Remedy  in  Case  of,  see  Election 

of  Remedies,  26. 
Marshal's  Liability  on  Bond  for,  see  Bonds, 

82. 
Sheriff's  Liability  for,  see  Sheriff.  8. 
Trover  against  Sheriff  Levying  Attachment 

see  Trover,  3. 
See  also  supra,  4. 

73.  Plaintiff  in  a  suit  in  which  an  attach- 
ment  is  issued,  in  giving  a  bond  of  indem- 
nity to  the  sheriff,  thereby  becomes  liable 
as  joint  trespasser  with  him  in  the  proceed- 
ings under  the  attachment.  Love  joy  v.  Mur- 
ray,  3  Wall.-l,  18:  129 

Cited  in  Weller  v.  Hanaur,  05  Fed.  239 — Kirk- 
sey  V.  Friend,  48  Ala.  284 — Screws  t.  Wat- 
son, 48  Ala.  634 — Llenkauf  ▼.  Morris,  66  Ala. 
413 — Sparkman  v.  Swift,  81  Ala.  233,  8  So. 
160 — March  v.  Barnet,  121  Cal.  423.  66  Am. 
St  Rep.  44,  53  Pac.  033 — Martin  ▼.  BuflPaloe, 
128  N.  C.  807.  83  Am.  St.  Rep.  679,  38  8. 
E.  902 — District  of  Columbia  v.  Boiling,  % 
App.  D.  C.  401 — SUte  v.  Smith,  78  Me.  266, 
57  Am.  Rep.  802.  4  Atl.  412 — Dempsey  v. 
Chambers,  154  Mass.  334,  13  L.R.A.  221,  26 
Am.  St.  Rep.  249,  28  N.  E.  279 — Lee  r.  Max- 
well, 98  Mich.  503,  57  N.  W.  581— Lesher  v. 
Getman,  30  Minn.  328,  15  N.   W.   309— TU- 
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ley  Y.  Cottrell,  21  R.  I.  310,  43  Atl.  3«9— 
Hunt  V.  Walker,  12  Helsk.  558— Walker  v. 
Read,  59  Tex.  192 — Torrey  v.  Schneider,  74 
Tex.  121,  11  S.  W.  1068 — Cabell  v.  Hamilton 
Brown  Shoe  Co.  81  Tex.  108,  16  S.  W.  811— 
Munns  v.  Loveland,  15  Utah,  256,  49  Pac. 
743— Koch  V.  Peters,  97  Wis.  502,  73  N.  W. 
25 — W.  P.  Main  Co.  v.  Morrow,  8  Wyo.  331, 
57   Pac.   915. 

74.  The  general  provisions  of  Porto  Rico 
Civil  Code,  art.  1902,  giving  a  right  of  ac- 
tion for  acts  of  fault  or  negligence,  cannot 
be  deemed  to  authorize  an  action  to  recover 
damages  for  a  wrongful  attachment,  in 
view  of  the  comprehensive  method  specially 
provided  by  the  Code  of  Civil  Procedure, 
arts.  1409-1415,  for  the  recovery  and  as- 
sessment of  damages  in  cases  where  attach- 
ments are  wrongfully  issued  and  vacated 
for  any  cause.  Fernandez  y  Perez  v.  Perez 
y  Fernandez  (Perez  v.  Fernandez)  202  U. 
S.  80,  26  Sup.  Ct.  Rep.  561,  50:  942 

75.  The  procedure  for  the  recovery  and 
assessment  of  damages  where  attachments 
have  wrongfully  been  issued,  prescribed  by 
Porto  Rico  Code  Civ.  Proc.  arts.  1409-1415, 
is  applicable  where  the  attachment  was 
caused  to  be  issued  by  a  person  claiming  to 
act  under  a  power  of  attorney  from  the 
plaintiff  in  the  attachment  suit,  although  the 
statute  provides  that  the  cost  of  the  attach- 
ment and  damages  shall  be  assessed  against 
the  plaintiff  in  such  suit,  since  there  is  noth- 
ing to  prevent  making  such  person  a  party 
to  the  attachment  proceeding  if  damages  are 
to  be  assessed  against  him  alone,  and  if 
his  action  was  authorized  by  the  real  plain- 
tiff the  latter  would  be  liable  for  the  acts 
of  his  agent  on  his  behalf.  Fernandez  y 
Perez  v.  Perez  y  Fernandez  (Perez  v. 
Fernandez)  202  U.  S.  80,  26  Sup.  Ct.  Rep. 
561,  50:  942 
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To  Enforce  Payment  of  Costs,  see  Costs,  90. 

Against  Purchaser  at  Judicial  Sale  to  Com- 
pel Performance,  see  Judicial  Sale,  71. 

Against  Marshal  Failing  to  Pay  Over 
Moneys,  see   Marshal,   67. 

Of  Witness,  see  Costs  and  Fees,  12;  Wit- 
nesses, 4. 


ATTAINDER   AND    OUTIjAWRY. 

Strict   Construction   of   Attainder  Act,   see 
Statutes,   445. 

1.  [Outla>vry  is  no  infringement  of  the 
right  to  trial  by  jury.  Respublica  v.  Doan 
(Pa.  Sup.  Ct.)   1  Dall.  86,  1:47] 

1a.  The  enactment  of  a  bill  of  attainder 
or  ex  post  facto  law  in  violation  of  the 
Constitution  cannot  be  done  by  indirection. 
Cummings  v.  Missouri,  4  Wall.  277,  18:  356 
Cited  in  Schenk  v.  Peay,  Fed.  Cas.  No.   12,451 

— Re  Tibnrcio  Parrott,  6  Sawy.  365,  1   Fed. 

496 — Railroad   Tax   Case,   8    Sawy.    307,    13 


Fed.  778 — Joseph  ▼.  Randolph,  71  Ala.  SOT. 
46  Am.  Rep.  347 — Ewlng  v.  Oroville  BUn. 
Co.  66  Cal.  662— Re  Magulre,  67  Cat.  607, 
40  Am.  Rep.  125 — Shepherd  ▼.  Grimmett,  I 
Idaho,  411,  31  Pac.  793. 

2.  The  Georgia  act  of  May  4,  1782,  ban- 
ishing and  confiscating  the  «^tate  of  per* 
sons  therein  declared  guilty  of  treason,  wu 
not  contrary  or  repugnant  to  the  state  (con- 
stitution, which  contained  no  prohibition  of 
such  a  statute,  and  did  not  define  the  legis- 
lative power.    Ck>oper  v.  Telfair,  4  DalL  14, 

1:721 

Nature  of. 

3.  A  bill  of  attainder  is  a  legislative  aet 
which  inflicts  punishment  without  a  judicial 
trial.     Cummings  v.  Missouri,  4  Wall.  277, 

18:  356 
Cited  in  Re  De  Giacomo,  12  Blatchf.  401,  Fed. 
Cas.  No.  3,747 — Re  Tung  Sing  Hee,  36  Fed. 
439 — McNealy  ▼.  Gregory.  13  Fla.  442— 
Boyd  T.  Mills,  63  Kan.  601,  26  L.R.A.  488, 
42  Am.  St.  Rep.  306,  37  Pac.  16 — State  t. 
Foorchy,  106  La.  761,  31  So.  326 — Gotcheu 
V.  Matheson,  68  Barb.  167. 

4.  BillB  of  attainder  are  laws  which  de- 
clare certain  persons  attainted,  and  their 
blood  corrupted  so  that  it  loses  all  heritable 
quality.  Re  Garland,  4  Wall.  333,  18:  366 
Cited  in  Drehman  v.  Stifle.  8  Wall.  601,  19  L. 

ed.  610 — Pierce  v.  Carskadon,  16  Wall.  238, 
21  L.  ed.  278— Wallach  v.  VanRiswick,  1  . 
ICacArth.  81— Boyd  v.  Mills.  53  Kan.  601, 
26  LJt.A.  488.  42  Am.  St.  Rep.  306.  37  PiC 
16 — State  V.  Fourchy,  106  La.  751,  81  flo. 
826— People  v.  Hawker.  162  N.  T.  240,  46 
N.  B.  607. 

.  5.  The  term  "bill  of  attainder"  in  the  na- 
tional Constitution  is  generic,  and  embrsoes 
both  bills  of  attainder  and  bills  of  pains 
and  penalties.  Drehman  v.  Stifle,  8  WalL 
695,  19: 506 

6.  A  bill  of  attainder  may  affect  the  life 
of  an  individual,  or  may  conflscate  his  prop- 
erty, or  may  do  both.  Fletcher  t.  Peck,  6 
Cranch,  87,  3: 162 
Cited  In  Ex  parte  Law,  36  Qa.  S02,  WtA.  Cia 

No.  8,126— Re  Shorter,  Fed.  Cas.  No.  12,811 
— Re  Yung  Sing  Hee,  86  Fed.  430 — Bz  parte 
Law,  35  Ga.  302 — Norris  T.  Doniphan,  4 
Met.  (Ky.)  427 — Oothens  T.  Matheson,  40 
How.  Pr.  102 — Qotchena  r.  Matheson,  U 
Barb.  167. 

7.  [Outlawry  for  felony  is  a  conviction 
and  attainder  of  the  ofi'ense  charged  in  the 
indictment,  and  has  been  in  use  as  long  u 
the  law  itself.  Respublica  y.  Doan  (Pa.  Sup. 
Ct.)   1  Dall.  86,  1:47] 

Grounds  for. 

8.  [Attainder  for  adhering  to  the  British 
is  not  permitted  by  the  treaty  of  peace  be- 
tween Great  Britian  and  the  United  Statea 
Respublica  v.  Gordcm  (Pa.  Snp.  Ct.)  1  Dall- 
233,  1: 115] 

What  constitutes;  effect  of* 

See  also  supra,  6. 

9.  Confining  the  right  of  suffrage  to  males 
does  not  amount  to  the  passage  of  a  bill  of 
attainder.  Minor  ▼.  Happersett,  21  Wall. 
162.  22:627 

10.  [An  estate  tail  is  forfeited  by  attain- 
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der.     James's  Claim   (Pa.  Sup.  Ct.)   1  Dall. 
47,  1:31] 

10a.  [Quare  whether  a  tenant  by  the  cur- 
tesy initiate  has  an  estate  forfeitable  iipon 
his  attainder  for  high  treason.  Pemberton 
V.  Hicks    (Pa.  Sup.  Ci.)    3  Dall.  479, 

1 :  687] 

11.  [A  tenant  by  the  curtesy  initiate  has 
not  an  estate  forfeitable  upon  his  attainder 
for  treason.  Pemberton  v.  Hicks  (Pa.  Sup. 
a.)  4  Dall.  168,  1:785] 

12.  Proceedings  and  sale  of  property  un- 
der the  act  of  attainder  and  banishment  of 
1779  did  not  affect  the  vested  interests  of 
children  in  a  marriage  settlement  by  which 
a  life  estate  was  vested  in  their  parents, 
remainder  to  them  in  fee,  with  a  limitation 
over  to  the  heirs  or  devisees  of  the  wife 
in  the  event  of  her  surviving  the  children 
Carver  v.  Jackson  ex  dem.  Astor,  4  Pet.  1, 

7:761 

13.  The  power  reserved  to  a  husband  and 
wife  under  a  marriage  settlement,  to  dispose 
of  the  land  included  therein  to  a  specified 
extent,  being  in  its  nature  a  personal  and 
discretionary  power,  is  not  transferable,  and 
therefore  is  not  subject  to  confiscation  by 
proceedings  under  the  attainder  act  of  1779. 
Carver  v.  Jackson  ex  dem.  Astor,  4  Pet.  1, 

7:761 

14.  An  act  of  attainder  passed  by  the  leg- 
islature of  a  state,  by  which  a  person  is  de- 
clared to  be  forever  banished  and  adjudged 
guilty  of  treason  if  ever  afterwards  he 
should  be  found  there,  must  be  considered 
a  release  of  his  allegiance,  if  ever  he  owed 
any,  to  the  state.  Inglis  v.  Sailor's  Snug 
Harbor,  3  Pet.  99,  7:  617 

15.  The  imposition  of  a  test  oath  upon 
a  priest  as  a  condition  of  exercising  the 
functions  of  his  office,  to  the  effect  that  he 
had  always  been  loyal,  is  repugnant  to  the 
prohibition  of  the  Federal  Constitution 
against  the  enactment  of  bills  of  attainder. 
CunimingB  v.  Missouri,  4  Wall.  277,    18:  356 

16.  A  provision  in  a  state  Constitution, 
exempting  from  suits  for  acts  done  by  mili- 
tary authority,  is  neither  a  bill  of  attainder 
nor  a  bill  of  pains  and  penalties.  Drehman 
v.  Stifle,  8  Wall.  505,  19:  508 

17.  A  state  act  depriving  defendants  of 
an  existing  right  for  past  misconduct,  and 
without  judicial  trial,  is  subject  to  the  con- 
stitutional inhibition  against  the  passage 
of  bills  of  attainder.  Pierce  v.  Carskadon, 
16  Wall.  234,  21:276 

18.  A  state  does  not  pass  a  bill  of  at- 
tainder by  making  criminal  the  association 
together  as  a  military  company  of  bodies 
of  men  other  than  the  organized  militia  of 
the  state  and  the  troops  of  the  United 
States,  and  the  drilling  with  arms  in  cities 
and  towns.  Presser  v.  Illinois,  116  U.  S. 
252,  6  Sup.  a.  Rep.  580,  29:  615 

19.  The  act  of  Congress  prescribing  a 
test   oath  that  deponent  has  never  vohm- 


arily     borne     arms     against     the    United 
'tates,  etc.,  as  a  qualification  for  admission 
)f  attorney  and  counselor  of  this  court,  is 
ufbject    to     the     constitutional     inhibition 
against   the  passage   of  bills  of   attainder, 
under  which   general   designation  it  is   in- 
cluded.   Re  Garland,  4  Wall.  333,        18:  366 
Cited  in  Dent  v.  West  Vtririnia,  129  U.  S.  125, 
32  L.  ed.  627,  9  Sup.  Ct.  Rep.  231— 'Washing- 
ton V.  State,  75  Ala.  585,  51  Am.  Rep.  479 — 
Re   Simpson,   9  N.   D.   404,   SZ  N.   W.  541— 
Currj'  v.   District  of  Columbia,    14   App.   D. 
C.  442— Odlin  v.  Woodruff,  31  Phi.   164,  22 
L.R.A.  708,  12  So.  227— Re  Day,  181  111.  109, 
50  L.R.A.  525,  54  N.  E.  646— Ricker's  Peti- 
tion, 66  N.   H.   211,  24   L.R.A.  742.   29  Atl. 
559 — PoTtner  v.   Cazenove,   18   Gratt,    120 — 
State  ex  rel.   Kellogg  v.  Currens,   111   Wis. 
436,  56  L.R.A.  255.  87  N.  W.  561. 

20.  Exclusion  from  any  of  the  professions 
or  any  of  the  avocations  of  life  for  past 
conduct  is  a  punishment.  Re  Garland,  4 
Wall.  333,  18:  366 

21.  Disqualification  from  office  or  from 
the  pursuit  of  a  profession,  or  from  any 
lawful  avocation,  for  past  conduct,  is  a  pun- 
ishment. Cummings  v.  Missouri,  4  Wall. 
277,  18:  356 
Cited  In  Gunning  v.  People,  86  III.  App.  180 — 

State  v.  Grant,  79  Mo.  129,  49  Am.  Rep.  218 
—State  ex  rel.  Reld  v.  Walbrldge,  119  Mo. 
390,  41  Am.  St.  Rep.  663,  24  S.  W.  467. 

Procedure. 

22.  [Outlawry  proceedings  of  the  supreme 
executive  council  of  Pennsylvania,  in  the 
case  of  Commonwealth  v.  Doane  (Pa.  Sup. 
Ct. )  subsequent  to  the  opinion  of  the  judges. 
1  Dall.  495,  Appx.  1 :  240] 

23.  [In  a  process  of  outlawry  it  is  neces- 
sary to  allege  the  defendant's  residence  as 
to  township,  and  describe  him  as  to  state, 
degree,  or  mistery.  Respubliea  v.  Steele 
(Pa.  Sup.  Ct.)   2  Dall.  92,  1:303] 


ATTEMPT. 

To  Commit  Crime,  see  Criminal  Law,  I.  c. 


ATTEHTDANCIS. 

Of  Election  Supervisor  on  Examination  of 
Fraudulent  Voter  before  Commissioner, 
see  Elections,  22b. 

Fees  and  Mileage  of  Marshal  for  Attendance 
on  Court,  see  Marshal,  50. 

Securing  Attendance  of  Witnesses,  see  Wit- 
nesses, II. 


ATTESTATION. 

Effect  of  Absence  of  Clerk's  Signature  and 
Seal  of  Office  from,  see  Judgment,  1099. 
Of  WiU,  see  Wills,  L  b. 
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ATTESTING  WITNESS. 

See  Subecribing  Witness. 


^♦» 


ATTORNEY  GENERAL. 

District  Attorney's  Right  to  Appeal  with- 
out Authority  of,  see  Appeal  and  Error, 
2425. 

What  Constitutes  Appearance  by,  see  Ap- 
pearance, 6,  7. 

As  Necessary  Party  to  Invoke  Equitable  En- 
forcement of  Charitable  Trust,  see 
Equi^,  173. 

Presumption  of  Authority,  see  Evidence, 
439. 

Using  Attorney  General's  Name  on  Informa- 
lion.  see  Indictment,  etc.,  8. 

Substitution  of  Successor  in  Office  as  De- 
fendants in  Injunction  Order,  see  In- 
junction, 232. 

Of  Territory,  see  Territories,  46. 

Of  United  States,  see  Executive  Depart- 
ments, II.  f. 


ATTORNEYS. 
J.  Admi88ion  and  Disbarment;  Stat- 

a.  Admiaaiim,  1-4. 

b.  Diabarmentf   6'30. 
o.  Statu8,  81-2, 

II,  Relation  %i>ith  Client^  83-69, 

a.  Retainer  and  Change  of  Attor' 

neySf  33'7, 
h.  Liability  to  Client,  88-^1, 

c.  Authority,  ^2' 61, 

d.  Relation  as  Affecting  Attomey^s 

Purchase  of  Property,  62^8, 

e.  Ratification  by  Client,  69, 

III,  Compensation,  70-96, 

a.  Contracts  for,  70'82, 

b.  Amount  of,  83' 4, 

c.  Lien  for,  86-94, 

d.  Accounting  as  to,   9S, 

IV,  Duties,    96'8. 

Effect  of  Advice  of,  see  Malicious  Prosecu- 
tion, 9;  Patents,  694. 

Fraud  of  Attorney  as  Ground  for  Reversal, 
see  Appeal  and  Error,  4991. 

Appearance  by  Generally,  see  Appearance. 

Appearance  by,  for  Infant,  see  hifants,  40. 

Contempt  by,  se^  Contempt,  14,  44. 

Sickness  of,  as  Ground  for  Continuance,  see 
Continuance   and   Adjournment,    20. 

Validity  of  Agreement  to  Procure  Appoint- 
ment of  Person  as  Special  Counsel,  see 
Contracts,  427. 

Power  of  Courts  in  District  of  Columbia,  see 
Courts.  428. 

District  Attorney,  see  District  Attorneys. 

Estoppel  by  Act^  of,  see  Estoppel,  299-301. 

Disqualification  of,  to  Sit  as  Judge,  see 
Judges,  11. 

Imputing  Attorney's  Ejiowledge  to  Client, 
see  Notice,   28-33,  46. 


Settlement  in  Equity  of  Affairs  of  Firm  of, 
see  Partnership,   208. 

Right  to  Pay  License  Tax  in  Coupons  of 
State  Bonds,  see  Payment,  30,  33,  34. 

Offenses  by,  under  Pension  Act,  see  Pen- 
sions, 7. 

Powers  of  Attorney,  see  Principal  and 
Agent,  II. 

Appointment  of  Referee  in  Absence  of,  see 
Reference,   22. 

As  Surety  on  Bond  for  Removal  of  Cause, 
see  Removal  of  Causes,  335. 

Service  on,  Aee  Appeal  and  Error,  2952, 
2953;  Depositions,  37;  Service. 

Statement  and  Argument  by  Counsel  at 
Trial  Generally,  see  Trial,  V. 

Prejudicial  Error  in  Argument  of,  see  Ap- 
peal and  Error,  VIII.  m,  5. 

Whether  Erasure  was  Consequent  upon  Di- 
rection By  as  Question  for  Jury,  see 
Trial,  330. 

Trust  Created  by  Contract  of,  see  Trusts, 
36,  37. 

As  Trustee  for  Proceeds  of  Judicial  Sale,  see 
Trusts,  112. 

Competency  of,  as  WitnesB,  see  Witnesses, 
11,  107. 


J.  Admission  and  Disbarment f  Status, 

a,  AdnUssion, 

Test  Oath  as  Bill  of  Attainder,  see  Attain- 
der and  Outlawry,  19. 
Ex  Post  Facto  Law  Requiring  Test  Oatli, 

see  Constitutional  Law,  967. 
Pardon  Relieving  from  Necessity  of  Taking 

Test  Oath,  see  Pardon  and  Amnesty, 

18. 
Federal  Question  as  to  Right  of  Women  to 

Admission,  see  Appeal  and  Error,  1572. 
Exclusion  of  Women  as  Denial  of  Privileges 

and     Immunities,     see     Constitutional 

Law,  184-186. 
Want  of  License  as  Affecting  Jurisdiction 

of  Court,  see  Courts,  20. 

1.  One  admitted  as  an  attorney  of  this 
court  may  withdraw  his  name  and  qualify 
de  novo  as  a  counselor.  Re  Hallowell,  3 
Dall.  410,  1:658 

2.  Where  a  counselor  was  stricken  off  the 
roll  in  the  district  court  for  a  contempt, 
if  he  complies  with  the  rules  of  this  ocmrt, 
he  can  be  admitted  to  this  bar.  He  cannot 
be  punished  here  for  contempts  in  that 
court.  Re  Tillinghast,  4  Pet.  108.  7:  79% 
Cited  In  Bessette  v.  W.  B.  Cookey  Co.  194  U. 

S.    337,    48   L.   ed.    1006.    24    Sup.  .Ct  Rei»- 
665— Re  Utchfleld,  13  Fed.  869. 

3-4.  In  deciding  on  the  right  of  admission 
to  this  court  as  an  attorney  and  counselor, 
the  court  said:  "When,  on  a  former  oc- 
casion, a  mandamus  was  applied  for  to  re- 
store Mr.  Tillinghast  to  the  roll  of  ooim- 
selors  of  the  district  court,  this  court  re- 
fused to  interfere  with  the  matter,  not  con- 
sidering the  same  within  their  oogninnoe. 
Re  Tillinghast,  4  Pet.  108,  7: 798 
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editorial  notes. 

[Right  of  women  to  practise  law.  21 
L.RA.   701. 

Power  of  legislature  to  prescribe  qualifica- 
tions   of    attorneys.  10   L.RA.(N.S.)    289.] 

h,  IHebartnetU, 

Appealability  of  Order  of,  see  Appeal  and 
Error,  33. 

Scope  of  Review  by  Supreme  Court,  see  Su- 
preme Court  of  the  United  States,  73- 
75. 

Mode  of  Reviewing  Order  of,  see  Appeal 
and  Error,  711. 

Effect  of  Consolidation  of  Courts  on  Order 
Disbarring  Attorney  from  Practice  be- 
fore Particular  Branch  of  Court,  see 
Courts,  411. 

Liability  of  Judge  for,  see  Judges,  27. 

Mandamus  to  Compel  Reinstatement,  see 
Mandamus,  II.  c,  6. 

5.  Disbarring  an  attorney  is  not  for  the 
purpose  of  punishment,  but  for  preserving 
the  courts  of  justice  from  the  official  min- 
istration of  persons  unfit  to  practise  in 
them.  Re  Wall,  107  U.  S.  265,  2  Sup.  Ct 
Rep.  569,  27:  552 

Cited  In  Hawker  v,  New  York,  170  tJ.  S.  199, 
42  L.  ed.  1007,  18  Bap.  Ct.  Rep.  573— New 
Orleans  y.  Abbagnato,  26  L.R.A.  836,  10  C.  C. 
A.  369,  23  U.  8.  App.  533,  62  Fed.  249— Unit- 
ed States  ex  rel.  Hallett  v.  Green,  85  Fed. 
861 — Re  Haymond,  121  Cal.  389,  53  Pac.  899 
—Re  Baton,  4  N.  D.  531.  62  N.  W.  697— 
Re  Kirby,  10  8.  D.  829,  39  L.R.A.  859,  78 
N.  W.  92 — Re  Adrlaans.  17  App.  D.  C.  48 — 
State  ex  rel.  Fowler  v.  Flnley,  30  Fla.  319, 
JO  So.  500 — State  v.  Fonrchy,  106  La.  752, 
31  So.  325 — State  ex  rel.  Hartman  ▼. 
Cadwell,  16  Mont.  130,  40  Pac.  176 — Re  Z, 
80  Mo.  App.  436 — Re  Lents,  65  N.  J.  L. 
138.  50  L.R.A.  416,  46  Atl.  761— State  ex 
rel.   Caldwell  v.   Wilson,   121   N.  C.   460,  28 

5.  E.  554 — Re  Brown,  2  Okla.  594,  39  Pac. 
469 — Re  Shoemaker,  2  Pa.  Super.  Ct.  38 — 
Darls  ▼.  State,  92  Tenn.  643,  23  S.  W.  59 — 
Scott  V.  State,  86  Tex.  321,  24  8.  W.  789— 
Re  BvanB.  22  Utah,  887,  53  L.R.A.  960,  83 
Am.  St.  Rep.  794,  62  Pac.  913 — Morrison  t. 
Snow,  26  Utah,  266,  72  Pac.  924 — Re  Snow, 
27  Utab,  275,  75  Pac.  741 — State  t.  Shumate, 
48  W.  Va.  361,  87  S.  B.  618— Re  O,  73 
Wis.  618,  42  N.  W.  221 — ^Re  Brown,  8  Wyo. 
126,   4  Pac.  1085. 

6.  The  general  rule  that  conviction  should 
be  had  before  an  attorney  should  be  dis- 
barred for  an  indictable  offense  is  not  in- 
flexible; where  the  case  is  clear  and  the  de- 
nial evasive,  the  court  may  act  without  a 
prior  conviction.  Re  Wall,  107  U.  S.  265, 
2  Sup.  Ct.  Rep.  569,  27:  552 
OiteA   In    Re   Boone,    83    Fed.   963 — Re   Kirby, 

84  Fed.  607— United  States  ▼.  Parks,  93  Fed. 
416 — Bx  parte  Tyler,  107  Cal. .  81,  40  Pac. 
33 — State  v.  Fourchy,  106  La.  758,  13  So. 
325 — Re  Noonan,  63  N.  J.  L.  143,  46  Atl. 
570 — Rochester  Bar  Asso.  v.  Dorthy,  162 
N.  T.  600,  46  N.  B.  835 — Ex  parte  Cowin*:, 
26  Or.  576,  B8  Pac.  1090— Re  Shoemaker,  38 
W.  N.  C.  416— Re  Stockwell,  21  Pa.  Co.  Ct. 
107 — Re  Jones,  70  Vt.  87,  89  Atl.  1087. 

7.  No  action  against  a  judge  can  be  main- 
tained by  an  attorney  for  a  wrongful  re- 


moval  of   him    from   the   bar.     Randall   v. 
Brigham,  7  Wall.  523,  19:  285 

Editorial  notes. 

Disbarring  an  attorney.  19:  214 

[Necessity  of  bad  or  fraudulent  motive 
to  justify  disbarment.     18  L.RA.  401.] 

Power  to  remove  generally. 

As  Dependent  on  General  or  Inferior 
Jurisdiction,  see  Courts,   6. 

8-9.  The  power  to  disbar  their  attorneys 
is  incidental  to  all  courts,  for  their  proper 
management.  Per  Marshall,  Ch.  «!.  Re 
Burr,  9  Wheat.  529,  6:  152 

Cited  in  Re  Boone,  83  Fed.  940 — ^United  States 

ex  rel.   Hallett  v.   Green,   85   Fed.   861 — Ex 

parte  Law,  35  Ga.  291  Appx.  Fed.  Cas.  No. 

8,126 — State  ex  rel.  Wolfe  v.  Klrke,  12  Fla. 

286,    95    Am.    Dec.    814 — Bicker's    Petition, 

66  N.  H.  211,  24  L.B.A.  741,  29  Ati.  659— 

Re  Knapp,  85  N.  Y.  292. 

10.  Courts  have  power  to  punish  attorneys 
guilty  of  misbehavior  in  the  practice  of 
their  profession.    Re  Bradley,  7  Wall.  364, 

19:  214 

Cited  in  United  States  v.  Anonymous,  21  Fed. 

768 — State  v.   Root,   5   N.   D.   507,   57   Am. 

St.  Rep.  568,  67  N.  W.  590 — Be  Shoemaker, 

38  W.  N.  G.  416,  2  Pa.  Super.  Ct  88 — State 
y.  McClangherty,  88  W.  Va.  259,  10  S.  E. 
407. 

11.  A  court  may  determine  the  qualifica- 
tion of  an  attorney,  and  for  what  cause  he 
may  be  removed.    Re  Secombe,  19  How.  9, 

15:  565 

12.  The  power  to  disbar  an  attorney  is 
possessed  by  all  courts  which  have  author- 
ity to  admit  attorneys  to  practice.  But 
the  power  can  only  be  exercised  where  there 
has  been  such  conduct  on  the  part  of  thi 
parties  complained  of  as  to  show  them  to 
be  unfit  to  be  attorneys  of  the  legal  profes- 
sion. Re  Robinson,  19  Wall.  505,  22:  205 
DiBtingMiahed    in    Indianapolis    Water    Co.    v. 

American  Strawboard  Co.  75  Fed.  977 — ^Be 
Eldridge,  82  N.  Y.  166,  87  Am.  Bep.  568— 
Carter  v.  Com.  96  Va.  810,  45  L.B.A.  813, 
32  S.  B.  780. 

Cited  in  Ez  parte  Wall,  107  U.  8.  808,  27  L. 
ed.  566,  2  Sup.  Ct.  Rep.  569 — Ex  parte  Ter- 
ry, 128  U.  S.  303,  32  L.  ed.  408,  9  Snp. 
Ct  Rep.  77— Re  Savin,  181  U.  S.  276,  88  L. 
ed.  153,  9  Sup.  Ct.  Rep.  699 — Eilenbecker 
T.  District  Court,  134  U.  S.  37,  33  L.  ed. 
804,  10  Sup.  Ct.  Rep.  424 — Interstate  Com- 
merce Commission  ▼.  Brlmson,  154  U.  S. 
489,  38  L.  ed.  1061,  4  Inters.  Com.  Bep. 
545,  14  Sup.  Ct.  Rep.  1125 — IntersUte  Com- 
merce Commission  v.  Brimson,  155  U.  8.  5, 

39  L.  ed.  50,  16  Sup.  Ct.  Rep.  19 — Re  Debs, 
158  U.  S.  596,  39  L.  ed.  1106,  15  Sup.  Ct. 
Rep.  900 — Bessette  v.  W.  B.  Conkey  Co. 
194  U.  S.  327,  48  L.  ed.  1001,  24  Sup.  Ct. 
Rep.  665 — Re  May,  1  Fed.  742 — Fischer  t. 
Hayes.  19  Blntchf.  22,  6  Fed.  72 — United 
States  ex  rel.  Southern  Exp.  Co.  v.  Memphis 
ft  L.  R.  Co.  6  Fed.  240 — Re  Cary,  10  Fed. 
625 — Denver  &  N.  O.  R.  Co.  v.  Atchison,  T. 
ft  S.  F.  R.  Co.  5  McCrary,  292,  16  Fed.  853 
— United  States  v.  Anonymous,  21  Fed.  768 — 
Kirk  V.  Milwaukee  Dust  Collector  Mfg.  Co. 
26  Fed.  505 — Jeffries  v.  Laurie,  27  Fed. 
199 — United  States  v.  Lancaster,  10  L.R.A. 
320,  44  Fed.  890 — Ez  parte  Buskirk,  18 
C.  C.  A.  415,   25  V'   8.  App.   613,   72   Fed. 
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20 — Hillmon  ▼.  Mutual  L.  Idb.  Co.  79  Fed. 
750— Re  Boone,  83  Fed.  948 — United  States 
ex  rel.  Hallett  v.  Greene,  85  Fed.  859 — United 
States  V.  Sweeney,  95  Fed.  450 — Re  Perkins, 
100  Fed.  952— Ripon  Knlttinir  Works  v. 
Scbreiber,  2  N.  B.  N.  Rep.  902,  101  Fed. 
813 — Morse  v.  Montana  Ore-Purchasing  Co. 
105  Fed.  347 — Re  Reese,  47  C.  C.  A.  91, 
107  Fed.  945 — Ex  parte  Strieker,  109  Fed. 
148— Re  Nevltt,  54  C.  C.  A.  629.  117  Fed. 
455— Ex  parte  McLeod.  120  Fed.  138— Ex 
pnrtc  HaKgerty,  124  Fed.  446 — Helnze  v. 
Butte  &  B.  Consol.  Mln.  Co.  63  C.  C.  A. 
391,  129  Fed.  277— Cuyler  v.  Atlantic  &  N. 
C.  R.  Co.  131  Fed.  96 — Re  Buckley,  69  Cal. 
17,  10  Pac.  69 — Burns  v.  Superior  Court, 
140  Cal.  4,  73  Pac.  597 — Hughes  v.  People, 

5  Colo.  446 — Cooper  v.  People.  13  Colo.  357, 

6  L.R.A.  437,  22  Pac.  790— State  ▼.  Marku- 
son,  5  N.  D.  160,  64  N.  \V.  934- State  v. 
Knight,  3  S.  D.  512,  44  Am.  St.  Rep.  809, 
54  N.  W.  412— Moss  v.  United  States.  23 
App.  D.  C.  483 — Bradley  v.  State,  111  Ga. 
172,  50  L.R.A.  602.  78  Am.  St.  Rep.  157. 
36  S.  E.  630 — Levan  ▼.  Richards.  4  Idaho, 
672,  43  Pac.  574— Beattle  v.  People,  33  111. 
App.  664— Hawkins  r.  State,  125  Ind.  573. 
25  N.  B.  818— Re  WooUey,  11  Bush.  112— 
State  ex  rel.  Brown  v.  Houston.  35  La.  Ann. 
1195— Robinson's  Case,  131  Mass.  380,  41 
Am.  Rep.  239 — Re  Chadwlck,  109  Mich.  601, 
67  N.  W.  1071— Nichols  v.  Superior  Ct. 
Judge,  130  Mich.  197,  89  N.  W.  691— State 
ex  rel.  Crow  v.  Shepherd,  177  Mo.  226,  99 
Am.  St.  Rep.  624,  76  S.  W.  79 — State  ex  rel. 
Flynn  y.  Fifth  Judicial  Dist.  Court.  24  Mont. 
36.  60  Pac.  493 — Kregel  v.  Bartllng,  23  Neb. 
852.  37  N.  W.  668— Re  Hughes.  8  N.  M. 
241,  43  Pac.  692— Re  Taylor.  8  Misc.  160, 
28  N.  Y.  Supp.  500— Hovey  v.  Elliott,  145 
N.  Y.  136.  39  L.R.A.  460,  39  N.  E.  841— 
Burke  v.  Territory,  2  Okla.  509.  37  Pac. 
829 — Re  Brown,  2  Okla.  591.  39  Pac.  469 — 
Smith  y.  Speed,  11  Okla.  113,  55  L.R.A.  407. 
66  Pac.  511 — Re  Dayies,  93  Pa.  121,  39  Am. 
Rep.  726 — Re  Shoemaker.  38  W.  N.  C.  416, 
2  Pa.  Super.  Ct.  38 — Re  Dayies,  37  Phlla. 
Leg.  Int.  284 — State  y.  Frew.  24  W.  Va. 
459,  49  Am.  Rep.  257 — State  y.  McClaugher- 
ty,  33  vV.  Va.  255,  10  S.  B.  407— State  v. 
Hansford,  43  W.  Va.  776,  28  S.  B.  791— Re 
Rosenberg.  90  Wis.  586,  63  N.  W.  1065— 
State  ex  rel.  Atty.  Gen.  y.  Circuit  Court,  97 
Wis.  8,  38  L.R.A.  558,  65  Am.  St.  Rep.  90, 
72  N.  W.   193. 

13.  A  court  has  power  to  exercise  a  sum- 
mary jurisdiction  over  its  attorneys  to  com- 
pel them  to  act  honestly  toward  their 
clients,  and  to  punish  them  by  fine  and 
imprisonment  for  misconduct  and  con- 
tempts, and,  in  cases  of  misconduct,  to 
strike  their  names  from  the  roll.  Re  vi^all, 
107  U.  S.  265,  2  Sup.  Ct.  Rep.  569,  27:  552 
Cited  in  United  States  y.  Anonymous.  21   Fed. 

771 — Jeffries  v.  Laurie,  27  Fed.  199 — Re 
Eayes,  30  Fed.  23 — Re  Simpson,  9  N.  D. 
404,  83  N.  W.  541 — Bar  Asso.  v.  Greenhood, 
168  Mass.  183.  46  N.  E.  568 — State  ex  rel. 
McCormick  y.  Winton,  11  Or.  462,  50  Am. 
Rep.  486,  5  Pac.  337. 

14.  The  power  to  remove  attorneys  from 
the  bar  is  possessed  by  all  courts  which 
have  authority  to  admit  attorneys  to  prac- 
tice, but  this  power  should  be  exercised  only 
for  the  most  weighty  reasons.  Bradley  v. 
Fisher,  13  V^^all.  335,  20:  646 
Cited  in  Re  Boone,  83  Fed.  947 — United  States 

ex  rel.  Hallett  v.  Green.  85  Fed.  861 — People 
ex  rel.  Elliott  y.  Green,  7  Colo,  242,  49  Am. 


Rep.  351.  3  Pac.  65 — Re  Walkey,  26  Coto. 
162.  56  Pac.  576 — Terry  y.  Wright,  9  Colo. 
App.  18,  47  Pac.  905 — Territory  ex  rel. 
French  y.  Cox.  6  Dak.  508 — Re  Reifscbneider. 
60  App.  Dlv.  487.  69  N.  Y.  Supp.  106t»— 
Re  Davies.  93  Pa.  121,  39  Am.  Rep.  726— 
Re  Shoemaker.  38  W.  N.  C.  416,  2  Pa. 
Super.  Ct.  38 — Re  Evans.  22  UUh,  387,  53 
L.R.A.  960,  83  Am.  St.  Rep.  794.  62  Pac. 
933— Be  Waugh,  32  Wash.  59.  72  Pac.  710— 
Re  Orton,  54  Wis.  382,  11  N.  W.  584. 

15.  The  power  of  the  court  to  remove 
an  attorney  must  be  exercised  with  sound 
judicial  discretion.    Re  Seoombe,  19  How.  9, 

15:565 

16.  By  the  rules  and  practice  of  common- 
law  courts  it  rests  exclusively  with  the 
court  to  determine  who  is  qualified  to  be- 
come one  of  its  officers  as  an  attorney  and 
counselor,  and  for  what  cause  he  ought  to 
be  removed.  The  power,  however,  ought  to 
be  exercised  and  regulated  with  sound  and 
just  judicial  discretion,  whereby  the  rights 
and  independence  of  the  bar  may  be  as 
scrupulously  guarded  and  maintained  by 
the  court  as  Uie  rights  and  dignity  of  the 
court  itself.     Re  Secombe,  19   How.  9, 

15:565 
DistinffuiBhed  in  State  ex  rel.  Chapman  v.  State 
Medical  Bxaminer,  84  Minn.  391,  26  N.  W. 
128. 

died  m  Bx  parte  Garland,  4  Wall.  379.  18  L. 
ed.  870— Randall  v.  Brlgham.  7  Wall.  535. 
19  L.  ed.  201— Bx  parte  Wall.  107  U.  S. 
281.  27  L.  ed.  559.  2  Sup.  Ct.  Rep.  569— 
Lockwood  y.  United  States,  9  Ct.  CI.  355— 
Re  Shorter.  Fed.  Cas.  No.  12.811 — Re  Boooeb 
83  Fed.  949— United  States  ex  rel.  Hallett 
y.  Oreen.  85  Fed.  861 — State  ex  rel.  WdfH 
y.   Klrke,    12   Fla.    287.   95   Am.   Dec.  314^ 

X  Walls  y.  Palmer.  64  Ind.  495 — Garrigos  v. 
State.  93  Ind.  242 — Bar  Asao.  y.  Greeohood, 
168  Mass.  183,  46  N.  E.  568 — State  ex  rel. 
Johnson  y.  Gebbardt,  87  Mo.  App.  549 — 
Kicker's  Petition.  66  N.  H.  211.  24  L.  R.  A. 
742.  29  Atl.  559— Re  Branch.  70  N.  J.  U 
:^8,  57  Atl.  431— Re  Dayies,  93  Pa.  121, 
8  W.  N.  C.  459,  39  Am.  Rep.  726— Re  RU- 
gore.  17  W.  N.  C.  565— State  y.  McCiansb- 
erty,  33  W.  Va.  258,  10  8.  B.  407. 

17.  The  right  to  exercise  the  profession 
of  an  attorney  should  not  be  Ugbtly  or 
capriciously  taken  away  from  a  person.  Re 
Burr,  9  Wheat.  529,  6:  152 
Cited  in   Bradley  y.  Tochman,   1   Hayw.  k  H. 

267,  Fed.  Cas.  No.  1.788 — Re  Boone.  83  Fed. 
949 — People  ex  rel.  Elliott  y.  Green.  7  Colo. 
240.  49  Am.  Rep.  351,  3  Pac.  65— People  ex 
rel.  Maupln  y.  MacCabe,  18  Colo.  191,  19 
L.R.A.  232.  36  Am.  St.  Rep.  270.  32  Pac 
280 — Re  Adrlaans.  17  App.  D.  C.  45 — 
Maires's  Appeal.  180  Pa.  100.  41  Atl.  9$8— 
State  y.  McClangherty,  33  W.  Ta.  258,  10 
S.   E.   407. 

liimlts  of  Jurisdiction. 

See  also  supra,  2. 

18.  One  court  has  no  jnritdictioii  to  As- 
bar  an  attorney  for  a  contempt  committed 
before  another  court.  Re  Bradley,  7  Wall. 
364,  19: 214 
died  in  Bradley  ▼.  Fisher,  18  Wall.  345.  30 

L.ed.  649 — Kirk  T.  Mllwankee  Dost  Collector 
Mfff.  Co.  26  Fed.  506 — Jeffries  ▼.  Unrle.  27 
Fed.  199 — United  States  ez  rel.  Hallett  ▼. 
Green,  89  Fed.  869— Be  NeTltt,  84  C  C  A. 
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626,  117  Fed.  452— Bradlejf  v.  Fisher,  7  D. 
C.  54— People  ex  rel.  Hlllel  Lodge  No.  72, 
1.  O.  B.  B.  y.  Rose,  207  III.  377,  69  N.  B. 
762-  lie  Jones,  70  Vt.  87,  39  Atl.  1087— 
Walker  v.  SUte,  4  W.  Va.  753. 

19.  An  order  of  the  criminal  court  of  the 
District  of  Columbia,  striking  the  name  of 
an  attorney  from  its  roll,  did  not  remove 
the  attorney  from  the  bar  of  the  supreme 
court  of  the  District.  Bradley  v.  Fisher,  13 
Wall.  335,  20:  646 

Grounds  for   removal. 

Contempt  Committed  before  same  Judge 
Sitting  as  a  Different  Court,  see 
Courts,   428. 

See  also  supra,  12. 

20.  Participation  of  an  attorney  in  a 
lynching  before  the  courthouse  door  during 
a  temporary  recess  of  the  court  is  cause  for 
striking  his  name  from  the  rolls.  Re  Wall, 
107  U.  S.  265,  2  Sup.  Ct.  Rep.  569,    27:  552 

21.  An  attorney  holds  his  office  during 
good  behavior,  and  can  be  deprived  of  it  only 
for  misconduct  ascertained  and  declared  by 
the  judgment  of  the  court,  after  opportunity 
to  be  heard  has  been  afforded.  Re  Gar  1  ana, 
4  Wall.  333,  18:  366 
Cited  In   Re   Davis,  Chase  Dec.   87,   Fed.   Cas. 

No.  3.621a — Re  I^eszynsky.  16  Blatchf.  19, 
Fed.  Cas.  No.  8,279 — Re  Boone,  83  Fed. 
947 — ^United  States  ex  rel.  Hallett  v.  Green, 
85  Fed.  861 — Re  Admission  to  Practice,  14 
8.  D.  432,  85  N.  W.  992— State  ex  rel. 
Chapman  v.  State  Medical  Examiners,  34 
Minn.  391,  26  N.  W.  123— State  v.  Schults, 
11  Mont.  433,  28  Pac.  643 — State  v.  Grant. 
70  Mo.  129,  49  Am.  Rep.  218 — Territory  ex 
n^\.  Wade  v.  Ashenfelter.  4  N.  M.  146.  12 
Vnc.  879— Re  An  Attorney,  86  N.  Y.  569— 
Mfal  V.  Ellington,  184  N.  C.  163,  65  L.R.A. 
700,  46  S.  E.  961. 

22.  Where  a  judge,  on  going  to  dinner 
during  a  temporary  recess  of  the  court,  sees 
a  prisoner  being  taken  to  jail,  and,  on  his 
return  from  dinner,  sees  the  dead  body  of 
the  same  person  hanging  from  a  tree,  he 
may  proceed  summarily,  upon  the  informa- 
tion of  an  eye  witness,  to  cite  by  rule  an 
attorney  of  &e  court  to  show  cause  why  he 
should  not  be  disbarred  for  participation  in 
hanging  snch  prisoner.  Although  it  might 
be  more  regular  to  have  an  affidavit  from 
the  witness,  the  proceeding  without  it  is  not 
coram  non  fMdioe,  Re  Wall,  107  U.  S.  265, 
2  Sup.  Ct.  Rep.  569,  27:  552 
died  In  PhUbrook  v.  Newman,  85  Fed.  140— 

United  SUtes  v.  Parks,  93  Fed.  415 — Fair- 
field County  Bar  v.  Taylor,  60  Conn.  14, 
18  L.R.A.  769,  22  Atl.  441— Re  Sbepard, 
109  Mich.  688,  67  N.  W.  971— State  v.  Mc- 
Clansherty,  83  W.  Va.  262,  10  S.  E.  407. 

23.  The  obligation  of  attorneys  is  not  dis- 
charged by  merely  observing  the  rules  of 
courteous  demeanor  in  open  court,  but  in- 
cludes abstaining  from  insulcing  language 
and  offensive  conduct  out  of  court  towards 
the  judges  personally,  for  their  judicial  acts. 
Bradley  v.  Fisher,  13  Wall.  335,  20:  646 
Cited  tn  People  ez  rel.  Elliott  v.  Green,  7  Colo. 

242,  49  Am.  Rep.  351,  3  Pac.  65 — Re  L«m- 
batb,  18  Wash.  480,  51  Pac.  1071 — Re  Brown, 
8  Wye.  125,  4  Pac.  1085. 


Pleading  and  procedure. 

Due  Process  in,  see  Constitutional  Law« 

646. 
By  Summary  Proceeding,  as  Violation 

of  Right  to  Jury  Trial,  see  Juzy, 

81. 
See  also  supra,  22. 

24.  Charges  in  disbarment  proceedings 
must  be  direct  and  specific,  that  the  attor- 
ney may  be  fully  advised  of  matters  against 
which  he  will  be  called  upon  to  defend.  Re 
Bradley,  7  Wall.  364,  19:  214 
Cited  in  State  ex  rel.  Fowler  v.  Flnley,  80  Fla. 

313,  11  So.  500. 

25.  A  complaint  in  the  nature  of  an  infor- 
mation, looking  to  the  disbarment  of  an 
attorney,  must  be  on  oath.  Per  Marshall, 
Ch.  J.  Re  Burr,  9  Wheat.  529,  6:  152 
Held   obiter    in    People    ex    rel.    Colorado    Bar 

Asao.  V.  Mead,  29  Colo.  346.  68  Pac.  241 — 
Be  Sbepard,  109  Micb.  633,  67  N.  W.  971. 

Cited  In  Beene  v.  State.  22  Ark.  157 — State  ex 
rel.  Fowler  v.  Flnley.  30  Fla.  813,  11  So. 
600 — Re  An   Attorney,   86   N.   Y.  568. 

26.  A  complaint  looking  to  the  disbar- 
ment of  an  attorney  need  not  be  under  oath 
where  the  inquiry  is  invited  by  the  attorney, 
the  charges  are  made  at  his  instance,  and 
the  court  proceeds  on  them  at  his  request. 
The  attorney  thereby  waives  the  prelimin- 
ary of  an  affidavit  to  the  charges.  Re  Burr, 
9  Wheat.  529,  6:  152 
Cited  in  State  ex  rel.  Johnson  v.  Gebbardt,  87 

Mo.  App.  546 — Re  An  Attorney,  86  N.  Y. 
568. 

27.  It  is  not  necessary  that  proceedings 
against  attorneys  for  malpractice  or  any 
unprofessional  conduct  should  be  founded 
upon  formal  allegations  against  them.  All 
that  is  requisite  to  their  validity  is  that, 
when  not  taken  for  matters  occurring  in 
open  court,  notice  should  be  given  to  the  at- 
torney of  the  charges  made,  and  opportunity 
afforded  him  for  explanation  and  defense. 
Randall  v.  Brigham,  7  Wall.  523,  19:  285 
Cited  in  Ex  parte  Wall.  107  U.  S.  272.  27  L. 

ed.  556,  2  Sup.  Ct.  Rep.  569 — Re  Savin,  131 
U.  S.  278.  33  L.  ed.  154.  9  Sup.  Ct.  Rep. 
699— Re  Wall,  13  Fed.  815— Pbilbrook  v. 
Newman.  85  Fed.  140 — United  States  v. 
Parks,  93  Fed.  415 — Richardson  v.  Wood- 
ward. 44  C.  C.  A.  236.  104  Fed.  87.%— Re 
Walkey,  26  Colo.  162.  56  Pac.  576— UnileJ 
States  ex  rel.  Wedderburn  v.  Bliss.  12  App. 
D.  C.  499 — Robinson's  Case,  131  Mass.  380. 
41  Am.  Rep.  239 — Bar  Asso.  v.  Oreenhooi, 
168  Mass.  183,  46  N.  E.  568 — Re  Sbepard. 
109  Micb.  634.  67  N.  W.  971— Ricker's  Peti- 
tion, 66  N.  H.  212,  24  L.R.A.  742.  29  Atl. 
559. 

28.  The  manner  in  which  proceedings 
against  attorneys  for  malpractice  shall  be 
conducted  is  matter  of  judicial  regulation. 
Randall  v.  Brigham,  7  Wall.  523,       19:  285 

29.  Wliere  an  attorney  is  charged  by  affi^ 
davit  with  fraud  or  malpractice  in  his  pro- 
fession, contrary  to  principles  of  justice  and 
common  honesty,  the  court,  on  motion,  will 
order  him  to  appear  and  answer,  and  will 
deal  with  him  according  as  the  facts  appear 
in  the  case.  But  this  is  a  distinct  head  of 
proceedings  from  contempt  of  court  or  mem- 
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ben  thereof,  oommitted  in  open  court,  or  in  | 
immediate  view  and  presence,  tending  to  in- 
terrupt its  proceedings  or   impair  the   re- 
spect due  to  its  authority.     Re  Bradley,  7 
Wall.  364,  19:  214 

Distinguished  in  Re  BMridge,  82  N.  Y.  185,  37 
▲m.  Rep.  558. 

Cited  in  Re  Adriaans,  17  App.  D.  C.  46 — People 
ez  rel.  Deneed  t.  O'Brien,  196  111.  252,  68 
N.  E.  667. 

Notice. 

See  also  supra,  21. 

30.  The  power  of  a  court  to  remove  at- 
torneys should  not  be  exercised  without  no- 
tice to  the  offending  party  of  the  grounds  of 
complaint  against  him,  and  affording  him 
opportunity  of  explanation  and  defense.  Re 
Bradley,  7  Wall.  364,  19:  214 
Bradley  t.  Fisher,  13  Wall.  335,  20:  646 
Re  Robinson,  19  Wall.  505,  22:205 
DisUnguished  in  Re  Bldridge,  82  N.  Y.  166,  37 

Am.  Rep.  558. 

ated  in  Ex  parte  Robinson,  19  Wall.  513,  22 
L.  ed.  208 — Re  Circnit  Gonrt  Comrs.  65  Fed. 
317 — Re  Boone,  83  Fed.  947 — Boyd  9. 
Olncklich,  63  C.  C.  A.  455,  116  Fed.  185— 
State  ex  rel.  Fowler  ▼.  Flnley,  30  Fla.  313, 
11  So.  500 — State  v.  Schults,  11  Mont.  432, 
28  Pac.  643 — ^Re  Brewster,  12  Hun,  110 — 
Re  Brown,  2  Okla.  596,  39  Pac.  469. 

o.  Stdtus, 

31.  Attorneys  are  officers  of  the  court. 
Re  Garland,  4  Wall.  333,  18:  366 
Cited  In  Grossmeyer  v.  United  States,  4  Ct  CI. 

10 — Lockwood  ▼.  United  States,  9  Ct.  CI.  856 
— Randall  v.  Brigham,  7  Wall.  535,  19  L. 
ed.  291 — Ex  parte  Robinson,  19  Wall.  512,  22 
L.  ed.  208 — ^National  Sav.  Bank  v.  War(}, 
100  U.  S.  198,  25  L.  ed.  622->-Ex  parte  Wall. 
107  U.  S.  303,  27  L.  ed.  567,  2  Sup.  Ct.  Rep. 
569 — United  States  v.  Anonymous,  21  Fed. 
771— Pinkard  ▼.  Allen,  75  Ala.  79— Re  Bur- 
chard,  27  Hun,  433 — Re  Factory  Inspector's 
Lawyer.  28  Pa.  Co.  Ct.  372 — Ex  parte  Wil- 
liams, 31  Tex.  Crlm.  Rep.  272,  21  L.R.A. 
786,  20  S.  W.  580— SUte  v.  Hansford,  43 
W.  Va.  775,  28  S.  B.  791— Hartigan  ▼. 
West  Virginia  University,  49  W.  Va.  53,  38 
S.  E.  698 — ^Re  Mosness,  39  Wis.  510,  20  Am. 
Rep.  55. 

32.  The  office  of  attorney  is  of  public 
concern,  and  regards  administrations  of  jus- 
tice. Re  Bradley,  7  Wall.  364,  19:  214 
Cited  in  Robinson's  Case,   131  Mass.  379,  41 

Am.  Rep.  239. 


II,  Relation  with  Client* 

Filing  Claim  with  Owner's  own  Attorney, 

see  Bankruptcy,  362. 
Confidential    Communications    as    Evidence, 

see  Evidence,  1926-1935. 
Admissibility    of    Declarations    of    against 

Client,  see  Evidence,  1966. 

a.  Retainer  and  Change  of  Attorneys. 

Implied  Contract  to  Pay  Retainer's  Fee,  see 
infra,  70, 


Authority  of  Tutrix  to  Employ  Attorney, 

see  Guardian  and  Ward,  18. 
See  also  infra,  94. 

33.  The  governor  of  a  state  may  author- 
ize an  attorney  to  bring  an  action  in  its 
name.     Texas  y.  White,  7   Wall.  700, 

19:227 

34.  One  cannot  be  regarded  as  the  counsel 
of  a  party  merely  because  he  has  been  the 
partner  of  such  party's  counsel,  who  is 
deceased.  The  courts  can  know  no  coun- 
sel except  those  who  regularly  appear  as 
such  on  the  record.  Bacon  y.  Hart,  1  Black, 
38,  17: 52 

35.  The  executrix  of  the  counsel  on  rec- 
ord is  not  the  counsel  of  the  testator's 
client.    Bacon  y.  Hart,  1  Black,  38,    17:  52 

36.  A  party  desiring  to  change  his  coun- 
sel, a  rule  nisi  was  granted  to  such  counsel 
to  show  cause  why  such  change  should  not 
be  made.  Texas  y.  Peabody  (Texas  v. 
White)  181  U.  B.  xcvi.  Appx.  and    19:  886 

37.  This  court  will,  upon  application  of  a 
party  to  an  action,  permit  him  to  change 
his  attorney,  allowing  the  attorney  to  re- 
tain in  his  hands  the  money,  papers,  and 
documents  belonging  to  his  client  until  his 
claim  shall  be  adjudicated.  Texas  v.  White 
(Re  Paschal)  10  Wall.  483,  19:  992 
Cited  in  Internal  Improvement  Fund  v.  Green- 

ough,  105  n.  8.  633,  26  L.  ed.  1160— Loal«- 
vilie,  E.  ft  St  L.  R.  Co.  v.  Wilson,  138  U.  8. 
607.  34  L.  ed.  1026,  11  Sup.  Ct.  Rep.  405— 
Isaacs  ▼.  Abraham.  6  Rep.  738,  Fed.  Cas.  No. 
7,094 — Ronald  v.  Mutual  Reserve  Paad  Ufi> 
Asso.  30  Fed.  229 — Manntns  v.  Clark,  40 
Fed.  125 — Finance  Co.  v.  Charleston,  C  k 
C.  R.  Co.  46  Fed.  427— BVwter  v.  Danfortli, 
69  Fed.  751~Frink  v.  McComb,  60  Fed.  491 

__Re    H ,    93    N.    Y.    384— O'Connor   ▼. 

Hendrick,  90  App.  Div.  435.  86  N.  T.  Snpp. 
1 — Dodin  V.  Huerstel,  85  Hon,  259.  32  N.  T. 
Supp.  1013— Gillespie  v.  Mnlholland,  12 
Misc.  43.  33  N.  Y.  Supp.  88. 

h.  Liability  to  Client. 

Effect    of    Discharge    in    Bankruptcy,   see 

Bankruptcy.  434. 
Limitation  of  Action  to  Enforce,  see  UmitS' 

tion  of  Actions.  381,  382.  482. 

38.  The  ground  of  an  action  against  an 
attorney  for  negligence  in  the  conduct  of  a 
case  whereby  a  recovery  has  been  barred 
by  the  statute  of  limitations  is  the  breach 
of  his  implied  contract  to  act  diligently  and 
skilfully,  and  not  the  resulting  damage  to 
his  client,  which  dates  from  the  expiration 
of  the  period  of  limitation.  Wilcox  t. 
Plummer,  4  Pet.  172,  7:821 
Cited  in   Davis  v.   Ayros.  9   Ala.  S94— P<wple 

use  of  Trlch  v.  Cramer.  16  Colo.  159.  25 
Pac.  302 — Provident  Loan  Tnist  Co.  v.  Wol- 
cott.  5  Kan.  App.  476.  47  Pac  8— East 
Tennessee  ft  G.  R.  Co.  v.  Nelson,  1  0»ldw. 
278. 

39.  An  attorney  is  liable  to  his  client  for 
the  consequences  of  his  want  of  reasonable 
care  or  skill  in  the  conduct  of  legal  contro- 
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Tenies  or  matters  not  in  litigation.     Na- 
tional Sav.  Bank  v.  Ward,  100  U.  S.  1^, 

25:  621 
Cited  In  AhlhauBer  t.  Butler,  67  Fed.  123—' 
Moore  ▼.  Staser,  6  Ind.  App.  367.  32  N.  B. 
663 — Hnmboldt  Bldg.  Asso,  v.  Uiicker,  111 
N.'Y.  763,  64  S.  W.  671— Stout  v.  Humphrey, 
09  N.  J.  L.  440,  55  Atl.  281— Staples  v. 
BUples,  85  Va.  84,  7  8.  E.  199. 

40.  An  attorney  cannot  be  charged  with 
negligence  when  he  accepts,  as  correct  law, 
a  decision  of  the  supreme  court  of  the 
state  in  regard  to  the  liability  of  stockhold- 
ers of  a  corporation.  Marsh  v.  Whitmore, 
21  Wall.  178,  22:  482 
€Hied  in  Citizens  I^oan  Fund  &  Sav.  Asso.  ▼. 

Friedley,  123  Ind.  147,  7  L.R.A.  670,  18 
Am.  St.  ttep.  320,  23  N.  E.  1075— Isham  ▼. 
Parker,  3  Wash.  780.  29  Pac.  835. 

41.  An  attorney  who  gave  a  certificate 
that  B*s  title  to  a  lot  (describing  it)  is  good, 
and  the  property  is  unencumbered,  there  be- 
ing neither  fraud,  collusion,  nor  falsehood 
on  his  part,  nor  privity  of  contract  between 
him  and  G.  who  loaned  money  relying  upon 
the  certificate,  is  not  liable  to  the  latter  for 
any  loss  sustained  by  reason  of  the  cer- 
tificate. National  Sav.  Bank  v.  Ward,  100 
U.  8.  195,  25:  621 
died  in  Dundee  Mortg.   Trust  Invest.   Co.   v. 

Hushes,  10  Sawy.  148,  20  Fed.  41 — Mechan- 
*  ics  Bldg.  Asso.  V.  Whitacre,  92  Ind.  551 — 
Toon?  V.  Lohr.  118  Iowa,  626,  92  N.  W.  684 
— ^Mallory  ▼.  Ferguson,  50  Kan.  693,  22 
L.R.A.  103,  32  Pac.  410 — Smitu  v.  Holmes, 
B4  Mich.  Ill,  19  N.  W.  767— Day  v.  Rey- 
nolds, 23  Hun,  132. 

Editorial  notes. 

Attorney's  liability  to  client  for  negli- 
gence.  22:  482 

ri.iability  to  client  for  mistake.  52  L.RA. 
883.] 

c  Authority. 

Katification  of  Unauthorized  Appearance, 
see  Appearance,  2. 

Setting  Aside  Compromise  by  Attorney,  see 
Compromise   and   Settlement,   2. 

Liability  of  Agents  on  Promise  made  by  At- 
torneys Previously  Employed  for  Same 
Purpose  as  Agent^  see  Compromise  and 
Settlement,  14. 

Estoppel  to  Deny,  see  Estoppel,  299-301. 

Validity  of  Judgment  on  Unauthorized  Ap- 
pearance by,  see  Judgment,  264,  266. 

Validity  of  Agreement  by  City  Attorney  to 
Compromise  Unlitigated  Controversies, 
see  Municipal  Corporations,  165. 

Ending  of,  at  Client's  Death,  see  Patents, 
480. 

Editorial  notes. 

Authority  of  attorney.  8:  60 

How  far  admissions  and  Rtatements  of  at- 
torney or  bis  clerk  bind  client.  14:  824 

What  eridences. 

Appearance  for  Each  of  Several  Defend- 
ants,  see   Evidence,    229. 

42-3.  The  appearance  of  an  attorney  in  a 
cause  is  evidence  of  his  authority,  and  ad- 
U.  S.  Dig.— 63 


ditional  evidence  thereof  will  not  be  re- 
quired. Osborn  v.  Bank  of  United  States, 
9  Wheat  738,  6:  204 

Cited  in  Bonnifleld  v.  Thorp,  71  Fed.  927 — 
Rutledge  v.  Waldo,  94  Fed.  265 — Re  Gasser, 
44  C.  C.  A.  21.  104  Fed.  588— Hatfield  v. 
King,  131  Fed.  794— Stamford  Bank  ▼.  Ben- 
edict, 15  Conn.  445 — Jenney  v.  Delesdernicr, 
20  Me.  188— Price  v.  Ward,  25  N.  J.  L. 
229 — Coler  v.  Santa  Fe  County,  6  N.  M.  110, 
27  Pac.  619 — Atty.  Oen.  ▼.  Guardian  Mut.  L. 
Ins.  Co.  77  N.  Y.  275 — Seattle  v.  McDonald, 
26  Wash.  106,  66  Pac.  145. 

Extent  of. 

Authority  to  Withdraw  Appearance,  sec 
Appearance,  67. 

Disability  to  Receive  Payment  of 
Claims  from  Government,  see 
Claims,  206,  207. 

Of  District  Attorney,  see  District  At- 
torneys, III. 

44.  The  acts  of  the  counsel  in  conducting 
a  suit  are  presumed  to  be  authorized  by  his 
client;  and  an  agreement  for  reference,  by 
the  former,  will  be  binding  ui>on  the  latter. 
Alexandria  Canal  Co.  v.  Swann,  5  How.  83, 

12:60 
'Cited  in  Davis  v.  Memphis  City  R.  Co.  22  Fed. 
886 — Citizens'  Bank  v.  Keim,  10  Phila.  312, 
32  Phila.  Leg.  Int.  90 — Colman  v.  West  Vir- 
ginia Oil  &  Oil  Land  Co.  25  W.  Va.  169. 

45.  The  cause  may  be  submitted  to  arbi- 
tration by  consent  of  counsel,  without 
special  authority  .from  his  client.  Holker  v. 
Parker,  7  Cranch,  436,  3:  396 
Cited  in  Denny  v.  Brown,  Fed.  Cas.  No.  3,805 

— Ball  ▼.  Bank  of  State,  8  Ala.  599,  42  Am. 
Dec.  649 — Beverly  v.  Stephens,  17  Ala  704 — 
Daniels  v.  New  London,  58  Conn.  172,  7 
L.R.A.  565,  19  Atl.  573— Whltestown  Mill. 
Co.  V.  Zabn,  9  Ind.  App.  273,  36  N.  E.  663 — 
Holbert  v.  Montgomery,  5  Dana,  14 — Talbot 
V.  McGree,  4  T.  B.  Mon.  877 — Jenney  v.  Deles- 
dernier,  20  Me.  193 — Jones  v.  Horsey,  4  Md. 
314,  59  Am.  Dec.  81 — Buclcland  v.  Conway, 
16  Mass.  :^97 — Jubilee  Placer  Co.  v.  Hoss- 
field,  20  Mont.  237.  50  Pac.  716 — Eastman 
V.  Burleigh,  2  N.  H.  488 — Alton  v.  Qilman- 
ton,  2  N.  H.  521— Pike  v.  Emerson,  5  N.  H. 
394,  22  Am.  Dec.  468 — Fogg  v.  Dummer,  58 
N.  H.  507 — Hale  v.  Lawrence,  22  N.  J.  L. 
87 — Stokely  v.  Robinson,  34  Pa.  317 — Smith 
V.  Bossard,  2  McCord,  Eq.  408 — McGinnls  v. 
Curry,   13  W.  Va.  47. 

46.  [A  cause  may  be  referred  by  consent 
of  counsel  without  special  authority  from  his 
client.  Somers  v.  Balabrega  (Ct.  Com.  PI. 
Phila.)  1  Dall.  164,  1:83] 
Alexandria  Canal  Co.  v.  Swann,  5  How.  83, 

12:60 

Cited  in  Jones  v.  Horsey,  4  Md.  314,  59  Am. 

Dec.  81 — Pa  ret  v.  Bayonne,  39  N.  J.  L.  560, 

47.  An  attorney,  viriuie  officUy  has  no  au- 
thority to  purchase  property  in  the  name 
of  his  client.  Savery  v.  Sypher,  6  Wall. 
157,  18: 822 

48.  An  attorney  at  law,  merely  as  such, 
has  no  right  to  make  a  compromise  for 
his  client,  but  such  a  compromise  will  not 
ordinarily  be  disturbed  unless  so  unreason- 
able in  itself  as  to  create  an  impression 
.that  the  iudc:ment  of  the  attorney  had  been 
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imposed     upon     or     not     fairly     exercised. 
Holker  v.  Parker,  7  Cranch,  436,       3:  396 
Cited  in  Jeflfries  y.  Mntual  L.  Ins.  Co.  110  U. 
S.  309.  28  L.  ed.  157.  4  Sup.  Ct.  Rep.  8— 
HalUday  v.  Stuart.  151  U.  S.  235,  38  L.  ed. 
144,  14  Sup.  Ct.  Rep.  302— Hilton  ▼.  Guyot, 
159  U.  S.  215,  40  L.  ed.  126,  16  Sup.  Ct.  Rep. 
139— United  States  v.  Beebe,  180  U.  S.  351, 
46  L.  ed.  669,  21  Sup.  Ct.  Rep.  371 — Mayer 
V.  Poulkrod,  4  Wash.  C.  C.  611,  5'ed.  Cas.  No. 
9,342— Fife  ▼.  Bohlen,  22  Fed.  882 — Craven 
V.  Canadian  P.  R.  Co.  62  Fed.  171— Bonnl- 
fleld  V.  Thorp,  71  Fed.  928 — Isaacs  v.  Boyd, 
5  Port.  (Ala.)  393 — Saleski  v.  Boyd,  32  Ark. 
83— Preston  v.  Hill,  50  Cal.  51,  IJ)  Am.  Rep. 
647 — Derwort    v.    Loomer,    21    Conn.    257 — 
Hale  V.  Crowell,  2  Fla.  540,  50  Am.  Dec.  301 
— Union  Mut.  L.  Ins.  Co.  v.  Buchanan.  100 
Ind.  78— Kilmer  v.  Gallaher,  112  Iowa,  585, 
84  Am.  St.  Rep.  358,  84  N.  W.  697— Potter 
V.  Parsons,  14  Iowa,  289— De  Louis  v.  Meek, 
2  G.  Greene.  70,  50  Am.  Dec.  491— Powell  v. 
Spauldlng,    3   G.    Greene,    468 — Marbourg  r. 
Smith,  11  Kan.  662 — Southern  Kansas  R.  Co. 
v.Pavey,   67   Kan.  628,   46  Pac.   960— Smith 
V.  Dixon,  3  Met.  (Ky.)  444— White  v.  David- 
son. 8  Md.  186,  63  Am.  Dec.  699— Maddux 
V.  Bevan,  39  Md.  493— Dalton  v.  West  End 
Street  R.  Co.  159  Mass.  223,  38  Am.  St.  Rep. 
410,  34  N.  E.  261— Lewis  v.  Gamage.  1  Pick 
851— Foster  v.  Wiley,  27  Mich.  247,  16  Am! 
Rep.  186 — Eaton  ▼.  Knowles,  61  Mich.  632, 
28  N.  W.     740— Levy  v.  Brown,  66  Miss.  89 
—Davidson  v.   Rosier,  23  Mo.  389 — Raralng 
V.  Metropolitan  Street  R.   Co.  167  Mo.  490 
60  S.  W.  791— Harris  v.  Root,  28  Mont.  168, 
72  Pac.  429 — Beliveau  v.  Amoskeag  Mfe.  Co. 
68  N.  H.  227,  44  L.R.A.  169,  73  Am.  St.  Rep. 
?7":A^  ^^'  '^^^ — Sperry  v.  Reynolds,  65  N. 


Y.  187— Allen  v.  Stone,  10  Barb.  651 — Pen- 
niman  ▼.  Elliott.  27  Barb.  319— Quinn  v 
Lloyd,  36  How.  Pr.  381— Luce  v.  Foster,  42 
Neb.  827,  60  N.  W.  1027— Morris  v.  Qrier  76 
^aS'  '*11— North  Whitehall  Twp.  v.  Keller, 
100  Pa.  108,  45  Am.  Rep.  361— Callahan  v. 
Quigley,  6  Pa.  Dist.  R.  405— Huston  v.  Mit- 
chell, 14  Serg.  &  R.  309,  16  Am.  Dec.  506— 
Glesen  v.  Farrlngton,  7  R.  L  282— Whipple 
V.  Whitman.  18  R.  I.  614,  43  Am.  Rep.  42— 
Markley  v.  Amos,  8  Rich.  L.  469— Mathews 
V.  Massey,  4  Baxt.  461— Adams  v.  Roller.  35 

^®?.;.7f  ^~^**"®'  ^-  Wooldridge,  46  Tex.  495 
—Williams  v,  Nolan.  58  Tex.  713— Crotty 
v.  Eagle,  36  W.  Va.  151,  13  S.  E.  69— Watt 
I;  ?^?S^r^^'  ^^  ^-  ^*-  326,  29  Am.  St.  Rep. 
?ii'  II  ^;  ^-  1007— Clark  v.  Randall,  9  Wto. 
138.   76   Am.   Dec.   252. 

49.  Where  a  claim  in  favor  of  a  decedent's 
estate  was  a  doubtful  one,  a  compromise 
was  rightly  made,  and  the  death  of  the  ad- 
ministrator did  not  impair  the  authority 
of  the  two  attorneys,  employed  by  such 
administrator,  to  compromise;  an  adminis- 
trator substituted  in  his  place  waa  bound 
by  it,  and  one  of  the  attorneys  had  author- 
ity to  make  the  compromise  without  the 
co-operation  or  consent  of  the  other.  Jef- 
fries V.  Mutual  L.  Ins.  Co.  110  U.  S.  305, 
4  Sup.  Ct.  Rep.  8,  28:  156 

50.  The  general  authority  of  an  attorney 
includes  the  right  to  issue  an  execution, 
although  he  may  not  have  a  right  to  dis- 
charpre  such  execution  without  receiving 
satisfaction.  Union  Bank  of  Georgetown 
V.  Geary,  5  Pet.  99.  8:  60 
Cited  in  Amory  v.  Leeds.  Fed.  Cfas.  No.  3368 — 

BonDifield  v.  Thorp,  71  Fed.  929 — Brown  v. 
Arnold,  127   Fed.  38^— Grand  Lodge,  I.  O.- 


F.  S.  of  I.  ▼.  Ohnsteln.  110  HI.  App.  32»— 
Fornes  v.  Wright.  91  Iowa,  396,  59  N.  W.  51 
— ^Wieland  v.  White,  109  Mass.  394— Sbat- 
.  tuck  Y.  Bill.  142  Mass.  64.  7  N.  E,  39— 8sn- 
ford  V.  Huxford,  32  Mich.  320.  20  Am.  Rep. 
647 — Schoregge  v.  Gordon.  29  Minn.  371,  13 
N.  W.  194-~Keller  v.  Scott.  2  Smedes  k  M. 
82— White  Y.  Hlldreth.  13  N.  H.  107— SteT- 
ens  Y.  Colby.  46  N.  H.  166— JalTray  v.  Davis. 
124  N.  Y.  172.  11  L.B.A.  714.  26  N.  B.  351— 
Smith  Y.  Lambert.  7  Gratt.  142 — Simpson  ▼. 
Brown,  1  Wash.  Terr.  248 — DaYl8w>n  v. 
Ford,  28  W.  Va.  627— Clark  y.  Randall.  9 
Wis.  138,  76  Am.  Dec  252. 

51.  An  attorney  at  law  Is  entitled  to  take 
out  execution  upon  a  judgment  recovered 
by  him  for  his  client,  and  to  procure  satis- 
faction thereof  by  a  levy  on  lands,  or  other- 
wise, and  to  receive  the  money  due  on  the 
execution.     Erwin  v.  Blake,  8  Pet.  18, 

8:852 

Cited  in  Shattuck  v.  Bill.  142  Mass.  64.  7  N 

B.  39— Keller  v.  Scott,  2  Smedes  ft  M.  83. 

52.  Where  a  judgment  debtor  has  a  right 
to  redeem  the  property  sold  under  execu- 
tion within  a  particular  period  of  time,  pay- 
ment of  the  amount  due,  to  the  attorney 
who  issued  the  execution,  and  discharge  of 
the  lien  thereby,  will  be  upheld,— -at  least 
where  the  custom  of  the  state  sanctions 
such  payment.    Erwin  v.  Blake,  8  Pet.  18. 

8:852 

53.  A  party  is  bound  by  his  attorney's 
agreement  with  an  indorser,  that  if  the 
latter  will  confess  judgment  and  not  dis 
pute  liability,  he  will  proceed  by  execution 
against  the  drawer,  whom  he  has  ascer 
tained  to  have  sufficient  property  to  sat- 
isfy the  note  in  suit.  Union  Bank  of 
Georgetown  v.  Geary,  5  Pet.  99.  8:  60 
Cited  In  Jenney  v.  Delesdernler.  20  Me.  103 — 

Brady  v.  Atlantic  City.  58  N.  J.  Bo.  448.  32 
Atl.  271. 

54.  Where  notes  are  left  with  attorneys 
for  collection,  their  proceeds  to  be  paid  by 
them  to  creditors  of  the  depositor,  the  at- 
torneys become  trustees  of  such  creditors, 
and  are  authorized  to  pay  such  proceeds  to 
them.     Hinkle  v.  Wanzer,  17  How.  353, 

15:  173 

55.  If  an  attorney  gives  such  directions 
to  a  deputy  marshal  as  induce  him  to  take 
a  defective  bond,  the  marshal  is  not  charge- 
able for  such  act  of  the  deputy.  United 
States  use  of  Rogers  v.  Gonklin  (Rogers  v. 
The  Marshal)  1  Wall.  644,  17:  714 
Cited  In  Wllkes-Barre  v.  Rockafellow,  171  Pa. 

188.  30  L.R.A.  395.  87  W.  N.  C  861,  60  Am. 
St.  Rep.  795.  33  Atl.  269. 

56.  If  a  deputy  marshal  deviate  from  the 
strict  line  of  his  duty,  yet  if  the  attorney 
adopt  what  is  done,  his  client  cannot  hold 
the  marshal  responsible.  United  States  use 
of  Rogers  v.  Conklin  (Rogers  v.  The  Mar- 
shal)  1  Wall.  644,  17:714 

57.  On  a  bill  of  review  filed  by  a  defend- 
ant to  set  aside  a  decree,  he  is  bound  by  the 
answer  filed  on  his  behalf  by  his  solici- 
tors, although  he  did  not  himself  read  it, 
unless  he  can  show  mistake  or  fraud  in 
filing  it.    The  answers  of  other  defendants 
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cannot  be   read  in  his  favor.     Putnam  v. 
Day,  22  Wall.  60,  22:  764 

68.  After  a  dissolution,  one  partner  can- 
not enter  an.  appearance  for  the  other  part- 
ners, who  are  nonresidents  and  have  not 
been  served  with  process.  Such  partners 
can  question  such  a  judgment  in  a  suit 
thereon  in  another  state.  Hall  v.  Lanning, 
91  U.  S.  160,  23:  271 

69.  The  attorney  of  the  city  and  county 
of  San  Francisco  had  no  authority,  by  dis- 
claimer and  consent  to  a  decree  against  the 
city  in  a  suit  to  quiet  title,  to  relinquish 
rights  reserved  for  the  benefit  of  the  public 
by  the  Van  Ness  ordinance,  by  which  the 
city  relinquished  its  pueblo  land  within  its 
corporate  limits  as  defined  b^  its  charter 
of  1851,  with  certain  exceptions,  and  re- 
served from  the  grant  all  the  lots  which 
it  then  occupied  or  had  set  apart  for  public 
squares,  streets,  and  sites  for  schoolhouses, 
city  hall,  and  other  building  belonging  to 
the  corporation.  San  Francisco  v.  Ce  Roy, 
138  U.  S.  666,  11  Sup.  Ct.  Rep.  364, 

34:  1096 

60.  An  agreement  by  the  attorneys  for 
the  respective  parties  that  lands  may  be 
sold  pending  an  appeal,  and  that  the  parties 
will  look  to  the  proceeds,  and  not  to  the 
lands,  is  binding  upon  the  parties.  Halliday 
V.  Stuart,  151  U.  S.  229,  14  Sup.  Ct.  Rep. 
302,  38:  141 
Cited  in  Southern  Kansas  R.  Co.  v.  Pavey,  57 

Kan.   520,  46  Pac.  069 — Luce  v.  Foster,  42 
Neb.  828,  60  N.  W.  1027. 

Termination  of. 

See  also  supra,  50-52. 

61.  A  suit  does  not  terminate  with  the 
judgment,  within  the  rule  as  to  the  au- 
thority  of  the  attorney,  proceedings  on  exe- 
cution being  proceedings  in  the  suit.  Union 
Bank  v.  Geary,  5  Pet.  99,  8:  60 
Cited  in  Geddls  v.  Hawk,  1  Watts,  206. 

—  Editorial  note. 

Effect  of  death  of  client.  [23  L.R.A. 
710.]  6: 589 

d.  Relation  as  Affecting  Attorney* b  PuT" 
ehaee  of  Property, 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1558. 

Setting  Aside  Purchase  at  Judicial  Sale,  for 
Inadequate  Price,  see  Judicial  Sale,  123. 

bee  also  Limitation  of  Actions,  74. 

62.  An  attorney  can  in  no  case,  without 
the  client's  consent,  buy  and  hold,  otherwise 
than  in  trust,  any  adverse  title  or  interest 
touching  the  thing  to  which  his  employment 
relates.  Baker  v.  Humphrey,  101  U.  S. 
494,  25:  1065 
Cited  In  Humphrey  v.  Baker,  103  U.  S.  736,  26 

L.  ed.  456 — Chaffin  v.  Hull,  40  Fed.  528 — 
Gilbert  V.  Murphey,  103  Fed.  522— Garlnfi^or 
V.  Palmer,  61  C.  C.  A.  445,  126  Fed.  015— 
Stanwood  v.  Wlshard,  128  Fed.  502 — Borgln 
V.  Halgbt,  90  Cal.  56,  33  Pac.  760 — Yerkos 
V.  Crura,  2  N.  D.  77,  40  N.  W.  422 — Holmos 
V.  Holmes,  106  Ga.  860,  33  S.  B.  216 — Down- 
tfd  y.  Hadley,  116  Ind.  186,  18  N.  B.  467— 


Beedle  v.  Crane,  01  Mich.  431,  51  N.  W. 
1.070— Davis  V.  Kline,  06  Mo.  400,  2  L.R.A. 
70,  0  S.  W.  724— Eoflf  v.  Irvine,  108  Mo. 
383,  32  Am.  St.  Rep.  600.  18  S.  W.  007— 
Warren  v.  Robinson,  21  Utah,  444,  61  Pac. 
28 — Security  Snv.  Soc.  v.  Cohalan,  31  Wash. 
270.  71  Pac.  1020— Allen  v.  Frawley,  106 
Wis.  644,  82  N.  W.  503. 

63.  An  attorney  by  whom  judgment  was 
recovered,  and  who  was  also  attorney  for 
the  assignee  of  the  judgment,  was  not  at 
liberty  to  purchase  it  on  sale  under  exe- 
cution against  the  assignor;  and  he  having 
done  so,  equity  impressed  upon  it  a  trust  in 
favor  of  the  assignee.  Stockton  v.  Ford,  11 
How.  232,  13:  676 
Cited    In    Bunnel    v.    Stoddard,    Fed    Cas.    No. 

2,135 — Stanwood  v.  Wlshard,  128  Fed.  502 — 
Harper  v.  Perry,  28  Iowa,  61 — Lampman  v. 
Lampman,  118  Iowa,  143,  01  N.  W.  1042— 
Hoss's  Succession,  42  La.  Ann.  1026,  8  So. 
833— Taylor  v.  Young.  56  Mich.  280,  22  N. 
W.  700 — Johnson  v.  Outlaw,  56  Miss.  647— 
Brown  v.  Bulkley,  14  N.  J.  Bq.  457 — Smith 
V.  Duncan,  16  N.  J.  Bq.  242 — ^Johnstone  v. 
O'Connor,  21  App.  Dlv.  82,  47  N.  Y.  Supp. 
425 — ^Thomas  v.  Turner,  87  Va.  14,  12  S.  E. 
140 — Newcomb    v.    Brooks,    16    W.    Va.    67. 

64.  An  attorney  selling  on  another's  ac- 
count cannot  become  the  buyer  on  his  own 
at  the  sale.  Marsh  v.  Whitmore,  21  Wall. 
178,  22:  482 
Distinffuished  in  Leavenworth   County  v.  Chi* 

cago,  R.  I.  &  P.  R.  Co.  134  U.  S.  708,  33  L. 
ed.  1073,  10  Sup.  Ct.  Rep.  708. 

Cited  In  Warden  v.  Union  P.  R.  Co.  103  U.  S. 
658,  26  L.  ed.  511— Memphis  ft  C.  R.  Co.  v. 
Woods,  88  Ala.  642,  7  L.R.A.  610,  16  Am. 
St.  Rep.  81,  7  So.  108 — Morgan  v.  King,  27 
Colo.  555,  63  Pac.  416— Macon  v.  Huff,  60 
Ga.  220— Illgglns  v.  Lanslngh,  154  III.  365, 
40  N.  B.  362— Appleton  v.  Tumbull,  84  Me. 
80,  24  Atl.  502 — Currie  v.  School  DIst.  No. 
26,  35  Minn.  165,  27  N.  W.  022— Cullen  v. 
Blmm,  37  Ohio  St.  238 — Barnes  v.  Lynch,  0 
Okla.  186,  50  Pac.  000— Nortbport  v.  North- 
port  Townsite  Co.  27  Wash.  540,  68  Pac.  204 
— Feamster  v.  Feamster,  35  W.  Va.  13,  13  * 
S.  B.  53 — Durlacher  v.  Frazer,  8  Wyo.  74,  80 
Am.  St.  Rep.  018,  55  Pac.  306. 

65.  Where  one  obtained  a  judgment  for 
costs,  $39.10,  against  a  firm,  in  a  suit  by 
one  of  them  in  the  name  of  the  firm,  long 
after  its  dissolution,  upon  which  lands  of  a 
member  of  the  firm  who  was  ignorant  of  the 
suit— 14,000  acres,  worth  from  $40,000  to 
$70,000 — were  sold  by  direction  of  the  at- 
torney in  the  judgment,  who  became  the 
purchaser  for  the  sum  of  $9.13%,  and  who 
refused  to  accept  in  redemption  of  the  lands 
a  sum  tendered  more  than  equal  to  the  costs 
and  expenses, — Held,  that  such  sale  and 
purchase  of  the  land  was  fraudulent  and 
void,  and  will  be  set  aside.  Byers  v.  Surget, 
19   How.   303,  15:670 

66.  A  purchase  in  the  name  of  the  solici- 
tor of  the  party  whose  property  is  sold 
is  not  necessarily,  in  and  of  itself,  fraudu- 
lent or  invalid.  Pacific  R.  CJo.  v.  Ketchum, 
101  U.  S.  289,  25:  932 
Cited  In   Schroeder  v.  Young,   161   TJ.   S.   840, 

40  L.  ed.  725,  16  Sup.  Ct.  Rep.  512. 

67.  An  attorney  virtute  officii  has  no  au- 
thority to  purchase  property  in  the  name 
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of  his  client,  even  at  a  sale  upon  the  fore- 
closure of  the  mortgage  in  which  he  is  the 
attorney  of  record.  Savery  ▼.  Sypher,  6 
Wall.  157,  18:822 

Cited  Id  Fisher  ▼.  Mclnemey,  137  Cal.  85,  92 
Am.  »t.  Bep.  68,  69  Pac.  622. 

68.  An  attorney  who  purchases  property 
of  his  client  pendente  lite  cannot  be  a  bona 
fide  purchaser.  Gay  v.  Parpart,  106  U.  S. 
679,  1  Sup.  Ct.  Rep.  456,  27:256 
Cited  in  Claflin  ▼.  Foley,  22  W.  Va.  439. 

e.  Ratification  by  Client, 

Attorney  Charged  with  Notice  of  Matters 
Avoiding  Judicial  Sale,  see  Judicial 
Sale,  91. 

69.  A  judgment  creditor  ratifies  the  act 
of  an  attorney  of  record  in  the  suit  who 
has  discharged  the  lien  of  the  judgment 
upon  land,  of  the  judgment  debtor  redeem- 
ing the  same,  though  not  in  specie,  within 
the  redemption  period,  when,  in  his  letters 
to  the  attorney  after  the  transaction,  it 
appears  that  specie  was  not  absolutely  re- 
quired, and  it  is  stated  that  whatever  was 
done  in  accordance  with  the  attorney's  in- 
structions would  be  adhered  to.  Erwin  v. 
Blake,  8  Pet  18,  8:852 
Cited  In  Hughes  County  v.  Ward,  81  Fed.  817. 


III.  Compensation. 

Adding  Allowance  for,  in  Determining  Jur- 
isdictional Amount  on  Appeal,  see  Ap- 
peal and  Error,  567. 

Fees  for  Preparation  of  Deed  of  Assign- 
ment as  Claim  in  Bankruptcy,  see 
Bankruptcy,  341,  342. 

Allowance  by  Court  of  Claims  to  Counsel 
for  Indians,  see  Claims,  230. 

Matters  as  to  Costs  Generally,  see  Costs  and 
Fees,  42. 

Counsel  Fees  as  Element  of  Damages  with- 
out any  Stipulation  Therefor,  see  Dam- 
ages, VI.  s. 

Judicial  Notice  of  Value  of  Services,  see 
Evidence,  142. 

Allowance  of  Counsel  Fees  to  Personal  Rep- 
resentatives, see  Executors  and  Admin- 
istrators, 188. 

Liability  as  between  Estate  and  Distribu- 
tees for  Counsel  Fees,  see  Executors  and 
Administrators,  205. 

Allowance  of  Interest  on  Claim  for,  see  In- 
terest, 26. 

Joint  Promise  to  Pay,  see  Joint  Creditors 
and  Debtors,  7. 

Right  of  Member  of  Firm  of  Attorneys  to 
Interest  in  Fees  where  he  Refuses  to 
Act,  see  Partnership,  141. 

Payment  for  Services  of  Counsel  Employed 
by  Receiver,  see  Receivers,  121. 

Decree  for  Compensation  of  Counsel  for  Re- 
ceiver, see  Receivers,  198. 

Counsel  Fees  in  Divorce  Suit,  see  Divorce 
and  Separation,  IV. 

Compensation  of  District  Attorney,  see  Dis- 
trict Attorneys,  IL 


Eldltorial  notes. 

[Claim  for  services  to  wife  in  divorce 
24  L.R.A.  629. 

Claims  against  state  for  fees,  42  T<.R,A. 
51. 

Right  of,  to  recover  upon  quantum  mermt 
for  services  rendered  under  illegal  or  ciiam- 
pertous  contract  2  LJLA.(N.S.)   261.] 

a.  Contracta  for. 

Stipulation  in  Contract  for  Attorney's  Fees 
to  be  Added  to  Obligation,  see  Attor- 
neys* Fees. 

Counsel  Fees  as  Preferred  Claim  in  Bank- 
ruptcy, see  Bankruptcy,  383,  384. 

Contracts  for  Collection  of  Claims  against 
United  States,  see  Claims,  I.  d,  2,  d. 

Legal  Remedy  on  Contract  as  Preventing  In- 
junctive Relief,  see  Injunction,  16. 

Who  may  Enforce  Provision  for,  in  Contract 
for  Collection  of  Claim,  see  Parties,  20. 

70.  Where  no  express  agreement  to  pay 
an  attorney  a  retainer  is  proved,  an  agree- 
ment is  not  to  be  implied  to  pay  a  retainer 
for  services  which  are  never  performed. 
Windett  v.  Union  Mut  L.  Ins.  Co.  144  U. 
S.  581,  12  Sup.  Ct.  Rep.  751,  36:  551 

71.  Certain  attorneys  were  employed  by  a 
state  to  recover  certain  bonds  and  coupons, 
or  the  proceeds  thereof,  their  compensation 
being  a  percentage  upon  the  amount  re- 
covered. Agents  subsequently  appointed  for 
the  same  purpose,  to  oe  compensated  by  a 
percentage  upon  the  amount  recovered,  which 
percentage  was  to  cover  all  costs,  expenses, 
and  attorneys'  fees,  whether  accrued  there- 
tofore or  to  be  incurred  thereafter,  are  not 
liable  upon  a  promise  made  to  the  attorneys 
to  withhold  the  amount  recovered  until  the 
attorneys  should  be  paid  their  compensa- 
tion; such  attorneys,  in  ignorance  of  the 
contract  between  the  agent  and  the  state, 
having,  before  the  money  was  paid  into  the 
state  treasury,  entered  into  a  compromise 
and  released  the  state.  Merrick  ▼.  Giddlngs 
(Morris  v.  Giddings)  115  U.  S.  300,  6  Sup. 
Ct.  Rep.  65,  29:  408 

Validity  of. 

Champertous  Agreement,  see  Champer- 
ty and  Maintenance,  II. 

Nonassignability  of  Claims  against 
United  States,  see  Claims,  I.  c 

72-7.  Contracts  fixing  pay  for  profession- 
al services  are  legal,  if  free  from  fraud,  mis- 
representation, or  unfairness.  Stanton  ▼. 
Embry,    93    U.   S.    548,  23:983 

Effect  of  deatb  upon. 

78-82.  A  contract  made  between  an  at- 
torney and  a  person  having  a  claim  against 
Mexico,  for  the  prosecution  of  the  claim, 
and  the  lien  attaching  to  the  fund  is  not 
dissolved  by  the  death  of  the  claimant. 
Wylie  V.  Coxe,  15  How.  416,  14:  753 

Cited  in  Townsend  v.  Vanderwerker,  180  U.  8 
179.  40  L.  ed.  385,  16  Bap.  Ct.  Rep.  268 — 
United  States  v.  Boyd.  79  Fed.  WIO — Re 
Wittenberg  Veneer  ft  I»anel  Co.  108  Fed.  5»7 
— Hutchinson  v.  Worthlngton,  7  App.  D. 
C.  550— PueU  T.  Beard,  86  lad.  174,  44 
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Ecp.  280 — Morgan  t.  Olbson,  42  Mo.  App. 
248 — Fontain  v.  Fltsbugb,  36  W.  Va.  161. 
14  8.  E.  447. 

h.  Amaunt  of. 

Purpose  of  Fee  Bill  as  to,  see  Costs  and 
Fees,    42. 

Opinion  as  to  Value  of  Services,  see  Evi- 
dence, 1795,  1796. 

Sufficiency  of  Evidence  as  to  Value  of  Le- 
gal Services,  see  Evidence,  2514. 

Credibility  of  Testimony  as  to  Value,  see 
Trial,  99a. 

83-84.  Where  the  amount  of  compensa- 
tion is  not  fixed,  the  plaintiff  may  recover 
what  is  ordinarily  charged.  Stanton  v. 
Bmbry,  93  U.  S.  548,  23:  983 

Cited  in  Stone  v.  BilllnKS,  63  111.  App.  375 — 
Bggleston  v.  Boardman,  37  Mich.  18 — Gor- 
man V.  Banlgan,  22  B.  I.  30.  46  Atl.  38. 

o.  Lien  for. 

Existence  of  Lien  as  Ground  for  Refusing 
to  ENsmiss  Appeal,  see  Appeal  and  Er- 
ror, 3977. 

Conclusiveness  of  Judgment  as  to,  see 
Judgment,  813b. 

See  also  supra,  78. 

86.  An  attorney  has  a  lien  upon  the  funds 
in  his  hands  for  the  amount  of  his  fees 
and  disbursements  in  the  action.  Texas  v. 
White  (Re  Paschal)  10  Wall.  483,  19:  992 
DitUngtUshed   in    Cole   v.    Saperior    Court,    63 

Oil.    90,    49    Am.    liep.    78 — Wickersham    v. 

Crittenden,   103  Cal.   584,   37  Pac.  513. 

OUed  in  I^essynsky  v.  Merritt,  9  Fed.  689 — 
Re  Wilson.  12  Fed.  238— L  Bucki  &  Son 
Lumber  Co.  v.  Atlantic  Lumber  Co.  63  C.  C.  A. 
72,  128  Fed.  342 — Nodlne  v.  Hannun,  1 
Alaska,  303 — Compton  v.  State,  38  Ark.  602 
— Florida  C.  R.  Co.  v.  Bisbee,  18  Fla.  67 — 
Butchers*  Union  S.  H.  ft  L.  S.  L.  Co.  v.  Cres- 
cent City  L.  8.  L.  ft  8.  H.  Co.  41  La.  Ann. 
359,  6  So.  508 — Marshall  v.  Cooper,  43  Md. 
62— Baldwin  v.  Hosmer,  101  Mich.  129,  25 
LJt.A.  742,  59  N.  W.  432— Washington  Coun- 
ty V.  Clapp.  83  Minn.  517,  86  N.  W.  775— 
State  ex  rel.  Boston  &  M.  Consol.  Copper  & 
S.  Mln.  Co.  V.  District  Court,  30  Mont.  110. 
75  Pac.  956 — ^Ulster  County  v.  Brodhead,  44 
How.  Pr.  416 — Prentiss  v.  Livingston,  60 
How.  Pr.  881— Re  Wolfe,  51  Hun,  412,  4  N. 
Y.  Supp.  239 — Bowling  Green  Sav.  Bank  v. 
Todd.  62  N.  T.  493— Miller  v.  Newell.  20  S. 
C.  128,  47  Am.  Rep.  833— Horton  v.  Cham- 
plin,  12  R.  I.  557,  34  Am.  Rep.  722 — Brown 
V.  Bigley,  3  Tenn.  Ch.  621— Victor  Gold  & 
8.  Mln.  Co.  V.  National  Bank,  18  Utah,  97, 
72  Am.  St.  Rep.  767.  55  Pac.  72— Hurlbert 
V.  Brigham.  ^6  Vt.  372. 

86.  Where  land  has  been  recovered  in  a 
suit,  and  sold  for  $38,000,  and  a  bond  taken 
and  left  with  the  attorney,  the  latter  has  a 
lien  on  the  bond  for  the  money  due  him. 
McPherson  v.  Cox,  96  U.  S.  404,  24:  746 
Dittinguished  in  Grimball  v.  Cruse,  70  Ala.  546. 

Cited  in  Massachusetts  &  S.  Constr.  Co.  v. 
Oiil's  Creek  Twp.  48  Fed.  147— United  States 
V.  Boyd,  79  Fed.  859. 

87.  According  to  the  law  of  Alabama,  an 
attorney    or   solicitor    has    a    lien    upon    a 


judgment  or  decree  obtained  for  a  client,  to 
the  extent  that  the  latter  has  agreed  to  pay 
him;  or,  if  there  has  been  no  specific  agree- 
ment for  compensation,  to  the  extent  to 
which  he  is  entitled  to  recover,  viz.,  reason- 
able compensation  for  the  services  rendered. 
Central  R.  &  Bkg.  Co.  v.  Pettus,  113  U.  S. 
116,  5  Sup.  a.  Rep.  387,  28:  915 

Cited  in  Randolph  v.  Scruggs,  190  U.  S.  538, 
47  L.  ed.  1170,  23  Sup.  Ct  Rep.  710— Willard 
V.  Serpen,  62  Fed.  625 — Adams  v.  Mercantile 
Trust  Co.  15  C.  C.  A.  4.  30  U.  S.  App.  204, 
66  Fed.  620 — Central  Trust  Co.  v.  Condon, 
14  C.  C.  A.  340,  31  U.  8.  App.  387,  67  Fed. 
Ill— Fidelity  Ins.  Trust  ft  8.  D.  Co.  v. 
Roanoke  Iron  Co.  91  Fed.  21— Weed  v.  Cen- 
tral R.  Co.  40  C.  C.  A.  322,  100  Fed.  166— 
Re  Rude,  101  Fed.  806 — Morton  &  Bliss  v. 
New  Orleans  &  8.  R.  Co.  79  Ala.  624 — ^Alex- 
ander V.  Atlanta  &  W.  P.  R.  Co.  113  Qa. 
208,  54  L.R.A.  313,  38  8.  B.  772— Schmidt  v. 
Oregon  Gold  Min.  Co.  28  Or.  31,  52  Am.  St. 
Rep.  759,  40  Pac.  1014— Grant  v.  Lookout 
Mountain  Co.  93  Tenn.  700,  27  L.R.A.  101,  28 
S.  W.  90— Fowler  v.  Lewis,  36  W.  Va.  149. 
14  S.  E.  447. 

88.  Where  attorneys  were  employed  to 
bring  a  suit  by  some  creditors  in  behalf  of 
all  similarly  situated,  and  upon  an  agree- 
ment to  receive  certain  compensation  from 
those  employing  them,  with  the  understand- 
ing that  they  are  entitled  to  other  fees 
from  the  remaining  creditors,  they  have  a 
lien  on  the  fund  remaining  for  such  other 
creditors,  for  a  reasonable  compensation 
from  them.  Central  R.  A  Bkg.  Co.  v.  Pet- 
tus, 113  U.  8.  116,  6  Sup.  Ct.  Rep.  387, 

28:  915 
Cited  in  Dodge  v.  Tulleys,  144  U.  8.  458,  36 
L.  ed.  503,  12  Sup.  Ct.  Rep.  728 — Adams  v. 
Kehlor  Milling  Co.  38  Fed.  282 — Fechhelmer 
V.  Baum,  43  Fed.  730— Jacksonville,  T.  ft  K. 
W.  R.  Co.  V.  American  Constr.  Co.  6  CCA. 
253,  13  U.  S.  App.  377,  57  Fed.  70— Bound  v. 
South  Carolina  R.  Co.  59  Fed.  512 — Frink  v. 
McComb,  60  Fed.  491 — ^Petersburg  Sav.  ft 
Ins.  Co.  V.  Dcllatorre,  17  C.  C.  A.  313,  30 
U.  S.  App.  504,  70  Fed.  645 — Burden  Cent. 
Sugar-Ref.  Co.  v.  Ferris  Sugar-Mfg.  Co.  31 
C.  C  A.  234,  58  U.  8.  App.  166,  87  Fed.  812 
— Tuttle  V.  Claflln,  31  C.  C.  A.  422,  59  U.  8. 
App.  602,  88  Fed.  125 — Phinizy  v.  AugusU  ft 
K.  R.  Co.  98  Fed.  779— Re  Curtis,  41  C.  C. 
A.  69,  100  Fed.  793— L.  Buck!  ft  Son  Lumber 
Co.  V.  Atlantic  Lumber  Co.  63  C  C.  A.  72, 
128  Fed.  342 — Annlston  Loan  ft  T.  Co.  v. 
Ward,  108  Ala.  88,  18  So.  937— Kernan's  Suc- 
cession, 105  La.  601,  30  So.  239 — Davis  v. 
Bay  State  League,  158  Mass.  435,  33  N.  B. 
591 — White  V.  University  Land  Co.  49  Mo. 
App.  469 — Stone  v.  Omaha  F.  Ins.  Co.  61 
Neb.  837,  86  N.  W.  468. 

88a.  An  agreement  which,  in  consideration 
of  money  advanced  to  procure  testimony 
and  professional  services  in  the  prosecution 
of  a  claim  before  a  commission  appointed 
between  Mexico  and  the  United  States,  as- 
signs and  transfers  to  an  agent  and  at- 
torney a  certain  proportionate  share  of  the 
claim,  gives  him  an  equitable  lien  on  the 
fund  in  controversy  when  recovered.  Peugh 
v.  Porter,  112  U.  S.  737,  5  Sup.  Ct.  Rep. 
361  28!  859 

Cited  In  Porter  v.  White,   127  U.  8.   245,   32 

L.  ed.  116,  8  Sup.  Ct.  Rep.  1217 — Davis  v. 

Blmlra  Sav.  Bank.  161  U.  S.  280,  40  L.  ed. 
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701,  16  Sup.  Ct.  Rep.  502— Fourth  Street 
Nat.  Bank  v.  Yardley,  105  U.  S.  644,  41  L. 
ed.  861,  17  Sup.  Ct.  Rep.  439— The  Elm- 
bank,  72  Fed.  615 — Burdon  Cent.  Sufirar  Ref. 
Co.  V.  Ferris  Sugar  Mfg.  Co.  78  Fed.  420— 
Ludowici  Booflng  Tile  Co.  v.  Pennsylvania 
Inst.  116  Fed.  662 — Central  Nat.  Bank  v. 
SpraUen.  7  Colo.  App.  434.  43  Pac.  1048 — 
Sykes  v.  First  Nat.  Bank,  2  S.  D.  256.  49  N. 
W.  1058— Rivers  v.  Wright,  117  Ga.  84,  48 
S.  E.  409— James  v.  Newton,  142  Mass.  377, 
56  Am.  Rep.  692.  8  N.  E.  122— Baillle  v. 
Stephenson,  96  Wis.  502,  70  N.  W.  660. 

89.  A  power  of  attorney  to  prosecute  a 
claim  for  one  half  of  the  recovery,  on  which 
is  indorsed  a  substitution  of  plaintiff  as  at- 
torney, containing  no  assignment  of  any 
specific  interest  in  the  claim,  and  no  pro- 
vision creating  any  lien  upon  it  or  its  pro- 
ceeds, does  not  ffive  plaintiff  any  equitable 
lien  on  the  fund  by  distinct  appropriation, 
or  show  any  agreement  for  his  j>ayment  out 
of  it.  Porter  v.  White,  127  U.  S.  235,  8 
Sup.  Ct.  Rep.  1217,  32:  112 

90.  An  agreement  that  an  attorney  should 
prosecute  a  government  claim,  and  receive 
for  his  compensation  25  per  cent  of  the 
sum  allowed  in  payment  of  the  claim,  does 
not  give  such  attorney  a  lien  upon  the 
fund  appropriated  by  Congress  to  pay  the 
claim.  Burke  v.  Child  (Trist  v.  Child)  21 
Wall.  441,  22:  623 
DisUnguished  in  Wallace  v.  Douglass,  103  N. 

C.  25,  9  S.  E.  453 — Wassell  v.  Armstrong, 
85  Ark.  262 — MiUiken  v.  Barrow,  65  Fed. 
891. 

Cited  in  Langan  v.  B infield,  49  Neb.  859,  69 
N.  W.  123 — Wood  V.  Dialogue,  15  Phlla.  161 
—Manning  v.  Leighton,  65  Vt.  93,  24  L.B.A. 
690,  26  Atl.  268. 

91.  A  contract  with  an  attorney  for  the 
prosecution  of  a  claim  against  a  foreign 
government  creates  a  lien  on  the  fund  re- 
covered, for  the  compensation  agreed  upon, 
where  that  is  a  percentage  of  the  amount. 
Wylie  v.  Coxe,  15  How.  415.  14:  753 
Cited  in  Seymour  v.  Freer,  8  Wall.  214,  19  L. 

ed.  310— Massachusetts  ft  S.  Constr.  Co.  v. 
Gill's  Creek  Twp.  48  Fed.  147— Dowell  v. 
Cardwell,  4  Sawy.  227,  Fed.  Cas.  No.  4.039 — 
Child  V.  Trist.  1  MacArth.  5 — McManus  v. 
Standish,  1  Mackey.  149 — Justice  v.  Justice, 
115  Ind.  208,  16  N.  B.  615. 

92.  A  contract  to  give  an  attorney  as 
compensation  for  services  in  three  suits  50 
per  cent  of  the  mesne  profits,  damages,  and 
costs  which  may  be  recovered  in  one  of 
them,  provided  that  if  this  amounts  to  less 
than  $5,000  he  shall  "have  such  sum  of 
$5,000,"  and  "have  a  lien  therefor  upon  said 
judgment  and  property  as  may  be  recov- 
ered," entitles  him  to  a  lien  for  that  amount 
on  property  the  title  to  which  is  success- 
fully defended  for  the  client  in  one  of  the 
other  suits,  although  he  failed  of  recovery 
in  the  action  which  he  brought  for  mesne 
profits.  Mackall  v.  Willoughby,  167  U.  S. 
681,  17  Sup.  Ct.  Rep.  954,  42:  323 

93.  Where  an  attorney  has  a  lien  upon 
funds  in  his  hands  for  his  disbursements 
and  professional  fees,  this  court  will  deny 
a  motion  that  he  pay  the  money  into  court. 


Texas    v.    White    (Re    Paschal)    10    WalL 
483,  19: 992 

Cited  In  Bound  v.  South  Carolina  R.  Co.  59 
Fed.  511 — Re  Brlnker.  Fed.  Cas.  No.  1.882 
— Re  Tyler,  78  Cal.  309,  12  Am.  St.  Rep.  55. 
20  Pac.  674 — ^Tomsky  v.  Superior  Court,  131 
Cal.  624,  63  Pac.  1020 — Brunlngs  v.  Town- 
send.  139  Cal.  139.  72  Pac.  919 — Dlnsmoor 
V.  Bressler,  164  111.  221,  45  N.  E.  1086— 
Strong  V.  Mundy,  52  N.  J.  Eq.  834,  31  Atl. 
611— Tate  v.  Field,  60  N.  J.  Eq.  45,  46  Atl. 
052— Morange  v.  Kllng,  93  N.  Y.  384— 
Schell  V.  New  York,  128  N.  Y.  69,  27  N.  B. 
967. 

94.  Where  a  client  brings  a  bill  in  chan- 
cery for  the  removal  of  his  attorney  as 
trustee  in  a  deed  to  secure  the  purchase 
money  for  land  sold,  and  for  the  delivery 
of  the  bond,  the  court  must  decide  on  the 
existence  and  amount  of  the  Hen.  McPher- 
son  V.  Cox,  96  U.  8.  404,  24:  746 

Bdltorial  note. 

Lien  of  an  attorney  for  compensation. 

19:  992 

d.  Accounting  as  to, 

95.  After  proceeds  of  a  sale  on  a  mort- 
gage foreclosure  have  been  brought  into 
court,  it  is  irregular  to  make  an  order  that 
plaintiff's  attorney  have  a  general  account- 
ing of  the  balance  due  from  plaintiff  to 
him  for  professional  services,  and  to  direct 
its  payment  out  of  the  fund,  he  not  bein? 
a   party.     Wolfe   v.   Lewis,   19   How.   280, 

15:643 
Cited  in  Re  Wilson,  12  Fed.  242. 


IV.  Duties. 

96.  An  attorney  is  impliedly  boand  to 
act  diligently  and  skilfully  in  the  conduct 
of  his  client's  case.  Wilcox  v.  Plummer, 
4  Pet.  172,  7:  821 
Cited  in  Cox  v.  Sullivan,  7  Ga.  148,  50  Am. 

Dec.  386. 

97.  Under  the  Revised  Code  of  Minnesota, 
which  makes  it  "the  duty  of  an  attorney 
and  counselor  to  maintain  the  respect  due 
to  courts  of  justice  and  judicial  officers." 
it  rests  with  the  court  to  determine  what 
acts  amount  to  a  violation  of  this  provision. 
Re  Secombe,  19  How.  9,  15:  565 

98.  It  is  prima  facie  the  duty  of  an  at- 
torney to  pay  over  to  a  client  money  col- 
lected for  him;  and  upon  his  failure  to 
pay  the  money  the  court  hks  jurisdiction 
to  compel  him  by  summary  proceed insa  to 
do  so.  Texas  v.  White  (Re  Paschal)  10 
Wall.  483,  19:  992 
Cited  in  Carver  v.  United  States.  7  Ct.  CI.  500 

— ^United  States  v.  Anonymous,  21  Fed.  771 
— Jeffries  v.  Lanrie,  27  Fed.  196 — Williaan. 
V.  State,  65  Ark.  171,  46  S.  W,  186 — Butch- 
ers' Union  S.  H.  &  L.  S.  L.  Co.  ▼.  Crescent 
City  L.  S.  L.  &  S.  H.  Co.  41  Ls.  Ann.  S59,  0 
So.  508 — Union  Bld^.  &  Sav.  Asso.  v.  Soder- 
qulst,  115  Iowa,  607,  87  N.  W.  438 — Bowl- 
InK  Green  Sav.  Bank  v.  Todd.  52  N.  T.  493 — 
Schell  V.  New  York,  128  N.  T.  69.  27  R.  ■. 
957. 
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Bdltorlal  note. 

[Duty  of  attorney  to  pay  or  secure  costs 
in  an  action  which  he  takes  on  a  contin- 
gent fee.     11  L.RA.(N.S.)    1163.] 


ATTORNBTS'  FEES. 

Federal  Question  as  to  Immunity  from  Lia- 
bility for,  see  Appeal  and  Error,  2232. 

In  Assignment  or  InsolTeBey,  Allowable  in 
Bankruptcy,  see  Bankruptcy,  341,  342. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  IV.  a,  6. 

As  Element  of  Costs,  see  CostiB  and  Fees,  9, 
43,  46,  83,  104-108. 

State  Laws  as  Decisive  on  Right  to  Fees  in 
Federal  Proceedings,  see  Courts,  2125. 

As  Element  of  Damages  without  any  Stipu- 
lation Therefor,  see  Damages,  VI.  s. 

In  Divorce  Suit,  see  Divorce  and  Separation, 
IV. 

Requiring  Foreign  Insurance  Company  to 
Pay  as  Condition  of  Doing  Business, 
see  Insurance,  10. 

Allowance  to  Administrators,  see  Executors 
and  Administrators,  188. 

Liability  as  between  Estate  and  Distribu- 
tees, see  Executors  and  Administrators, 
205. 

Allowance  of,  to  Receivers,  see  Receivers, 
197. 

Right  to  Set  Off,  see  Set-Off  and  Counter- 
claim, 9. 

In  Action  for  Taxes,  see  Tazee,  TU^  722. 

See  also  Mortgage,  51. 

1.  When  a  trust  deed  of  real  eitate  pro- 
vides that,  in  case  of  a  sale  upon  adver- 
tisement, commissions  such  as  are  allowed 
by  the  laws  of  Illinois  to  sheriffs  on  sale  of 
real  estate  on  execution  shall  be  paid  out  of 
the  proceeds,  such  provision  does  not  au- 
thorize the  payment  of  solicitor's  fees  where 
a  suit  is  brought  for  foreclosure.  Fowler 
V.  Equitable  Trust  Co.  141  U.  S.  384,  12 
Sup.  Ct.  Rep.  1,  35:  786 
Cited  in  Robinson  v.  Alabama  &  O.  Mfg.  Co. 

61  Fed.  260 — Turner  v.  SoutherD  Home  Bldg. 
&  L.  Asso.  41  C.  C.  A.  385,  101  Fed.  314 — 
Smith  V.  Mortgage  &  Debenture  Co.  42  C.  C. 
A.  118,  101  Fed.  000 — Kinney  v.  Columbia 
Sav.  &  L.  Asso.  113  Fed.  366— Fowler  v. 
Harts,  149  111.  595,  36  N.  E.  996— Tyler 
V.  Walker,   101  Tenn.  309,  47  8.  W.  424. 

2.  By  the  laws  of  Michigan  a  stipulation 
in  a  mortgage  to  pay  an  attornev's  or  solici- 
tor's fee  of  a  fixed  sum  is  unlawiul  and  void, 
and  cannot  be  enforced,  either  under  the 
statutes  of  the  state  or  in  equity.  Bendey 
V.  Townsend,  109  U.  S.  665,  8  Sup.  Ct  Rep. 
482,  27:  1065 

3.  An  agreement  in  a  trust  deed  for  rea- 
sonable attorneys'  fees  not  exceeding  5  per 
cent,  if  a  suit  is  brought  to  foreclose  it,  is 
not  against  public  policy.  Fowler  v.  Equi- 
Uble  Trust  Co.  141  U.  S.  411,  12  Sup.  Ct. 
Rep.  8,  35:794 
Cited  in  Harrison  v.  Perea,  168  U.  S.  326,  42 

L.  ed.  483,  18  Sup.  Ct.  Bep.  129 — Jacoway  y. 


HaU.  67  Ark.  346,  65  S.  W.  12— Fowler  v. 
Harts,  149  HI.  595,  36  N.  B.  996— Perea  v. 
Harrison,  7  N.  M.  677,  41  Pac.  529. 

4.  A  stipulation  in  a  trust  deed,  for  the 
payment  of  an  attorney's  fee  for  $1,000  in 
case  of  foreclosure,  cannot  be  enforced  where 
the  decisions  of  the  highest  court  of  the 
state  forbid  it,  but  that  will  not  prevent  a 
Federal  equity  court  from  making  a  reason- 
able allowance  for  counsel  fees.  Dodge  v. 
Tulleys,  144  U.  S.  451,  12  Sup.  Ct.  Rep. 
728,  36: 501 

Cited  io  Robinson  v.  Alabama  &  G.  Mfg.  Co.  51 
Fed.  269 — Gray  v.  Havemeyer,  3  C.  C.  A. 
505.  10  U.  S.  App.  456,  53  Fed.  179— Bound 
V.  South  Carolina  R.  Co.  59  Fed.  511 — Cen- 
tral Trust  Co.  V.  Condon,  14  C.  C.  A.  340, 
31  U.  S.  App.  887,  67  Fed.  Ill — Rogers  v. 
Riley,  80  Fed.  762 — Phlnizy  v.  Augusta  &  K. 
R.  Co.  98  Fed.  778. 


ATTOnSMEST. 

By  Tenant,  see  Landlord  and  Tenant,  6,  76. 


AUCTION. 

Who  Entitled  to  Benefits  of  Auctioneer's 
Bond,  see  Bonds,  56. 

Extent  of  Auctioneer's  Liability  on  Bond, 
see  Damages,  332. 

Regulating  Sales  at  Auction,  as  Affecting 
Commerce,  see  Commerce,  446,  447. 

Mode  of  Selling  Decedent's  Lands  for  Debts, 
see  Executors  and  Administrators,  236. 

Form  of  Decree  Rescinding  Sale  for  By- 
bidding,  see  Judgment,  95. 

Effect  of  I^cree  Setting  Aside  Sale  for  By* 
bidding,   see   Judgment,    160. 

Competency  of  Auctioneer  to  Prove  Puffing 
or  By-bidding,  see  Witnesses,  111,  112. 

Mod^  of  Conducting  Judicial  Sale,  see  Ju- 
dicial Sale,  I.  d. 

Bidding  at  Judicial  Sales,  see  Judicial  Sale, 
L  c. 

Bid  by  Auctioneer  at  Sale  under  Power  in 
Mortgage,  see  Mortgage,  402. 

Setting  Aside  Judicial  Sale  where  Auction 
was  Colorable  or  a  Mere  Form,  see 
Judicial  Sale,  126. 

License  of  Auctioneers,  see  License,  19. 

As  to  Liability  of  Municipal  Corporation 
for  Acts  of  Improperly  Licensed  Auc- 
tioneer, see  Municipal  Corporations, 
164. 

Right  to  Complain  of  Improper  Practices 
at,  see  Mortgage,  389. 

Necessary  Parties  to  Bill  to  Rescind  Pur- 
chase at,  see  Parties,  209. 

Execution  of  Power  to  Sell  at,  see  Powers, 
26. 

1.  A  power  to  sell  at  public  auction  in- 
cludes power  to  adjourn  the  sale.  Blossom 
V.  Milwaukee  A  C.  R.  Co.  3  Wall.  196, 

18:43 

2.  A  court  of  chancery  will  rescind  a  sale 
at   auction   although   executed,   where    the 
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purchaser     proves     fraud     by     by- bidding. 
Veazie  v.  Williams,  8  How.  134,       12:  1018 

3.  Secret  employment  by  a  vendor  of 
puffers  or  by-bidders  renders  an  auction 
sale  voidable  at  the  option  of  the  purchaser. 
Veazie  v.  Williams,  8  How.  134,  12:  1018 
Cited   in   Miller  v.    Baynard,    2   Houst.    (Del.) 

508,  83  Am.  Dec.  168 — Godfrey  v.  Dutton, 
16  App.  D.  C.  131— McMillan  v.  Harris,  110 
Oa.  80,  48  L.R.A.  340.  78  Am.  St.  Rep.  93, 
35  S.  E.  334 — Pinffree  v.  Coffin,  12  Gray, 
306 — AspiDwali  ▼.  Curtis,  114  Mass.  191,  19 
Am.  Rep.  332 — Bowman  v.  McClenahan,  20 
App.  Dlv.  349,  46  N.  Y.  Supp.  945 — People 
V.  Ix>rd,  6  Hun,  895 — Fisher  v.  Hersey,  17 
Hun,  373 — Rigg  v.  Schweitzer,  170  Pa.  560, 
33  Atl.  116 — Hartwell  v.  Oumey,  16  R.  I. 
79,  13  Atl.  113 — Randall  v.  Lautenherger,  16 
R.  I.  160,  13  Atl.  100 — Dawson  v.  Spacks, 
1  Posey  Unrep.  Cas.  (Tex.)  751 — Peck  v. 
List,  23  W.  Va.  395,  48  Am.  Rep.  398. 

4.  A  vendor  who  adopts  and  executes  a 
sale  made  at  auction  is  liable  for  the  fraud 
of  his  agent,  the  auctioneer,  in  puffing;  he 
should  either  restore  the  consideration  and 
take  back  the  property,  or  indemnify  the 
purchaser  for  the  loss  he  has  suffered. 
Veazie  v.  Williams,  8  How.  134.  12:  1018 
Cited  In  Stockwell  v.  United  States,  13  Wall. 

567,  20  L.  ed.  501 — American  Surety  Co.  v. 
Pauly,  170  U.  S.  150,  42  L.  ed.  983.  18  Sup. 
Ct.  Rep.  652 — Alger  v.  Anderson,  78  Fed. 
740 — Riser  v.  Walton,  78  Cal.  492,  21  Pac. 
362— Wilder  v.  Beede,  119  Cal.  650,  61  Pac. 
1083 — Poree  v.  Bonneval,  6  La.  Ann.  887 — 
Rowley  y.  D'Arcy.  184  Mass.  554,  64  L.R.A. 
192,  69  N.  R.  325 — McOraw  v.  Germania 
F.  Ins.  Co.  54  Mich.  165,  19  N.  W.  927— 
Taylor  v.  Conner,  41  Miss.  726,  97  Am.  Dec. 
419— Stryker  r.  Vanderbllt,  25  N.  J.  L.  502 
— Baldwin  v.  Burrows,  47  N.  Y.  216 — Dut- 
ton V.  Winner,  52  N.  Y.  318. 

5.  Biddings  at  an  auction  are  mere  offers 
which  may  be  retracted  at  any  time  before 
the  hammer  is  down,  or  until  the  bid  has 
in  some  way  been  accepted  by  the  seller. 
Blossom  V.  Milwaukee  A  C.  R.  Co.  3*Wall. 
196,  18: 43 
Cited  in  Coker  v.  Dawklns.  20  Fla.  153 — Ne- 
braska lioan  &  T.  Co.  v.  Ilamer,  40  Neb.  293, 
58  N.  W.  695. 

6.  An  auctioneer  cannot  be  a  purchaser 
of,  or  interested  in  the  purchase  of,  the 
property  which  he  is  selling.  Kearney  v. 
Taylor,  15  How.  494,  14:  787 
Cited  in  Dnpuy  v.  Delaware  Ins.  Co.  63  Fed. 

684. 

7.  Upon  a  sale  of  land  at  auction,  the 
terms  being  that  if  the  purchaser  fail  to 
comply  in  thirty  days,  the  land  to  be  resold 
on  account  of  the  first  purchaser,  the  ven- 
dor cannot  maintain  an  action  against  the 
vendee  until  a  resale  shall  have  ascertained 
the  deficit.  Webster  v.  Hoban.  7  Cranch, 
399,  3:  384 
Distinguished    In    School    Comrs.    v.    Alkin,    5 

Port.    (Ala.)    179. 

Cited  In  Anderson  v.  Trultt,  53  Mo.  App.  593 — 
Townshend  v.  Simon,  38  N.  J.  L.  242 — Fideli- 
ty Ins.  Trust  A  S.  D.  Co.  v.  Fichten,  28  Pa. 
Co.    Ct.    21 — Friedly    v.    Scheeta,    9    Serg.    & 
B.  104,  11  Am.  Dec.  691. 


Editorial  notes. 

Bids  at  auction,  when  binding.       18:  43 
By-bidding  or  puffing.  12:  1010 

[Right  of  auctioneer  or  officer  conducting 

sale  to  make  bids.    20  L.R.A.  503. 

Effect  of  preventing  or  checking  bids.    20 

L.RA.   545. 
Implied  exception  in  statute  as  to.     25 

L.RA.  564. 
Right  to  withdraw  property  after  it  haa 

been  offered.    57  L.RA.  784.] 


AUDIT. 

Board  of  Audit  of  District  of  Ck>lumbia, 
District  Columbia,  38-43. 


AUDITA  QUSaUBIiA. 

Substitution  for,  tee  Motions  and  Orders,  4. 

1.  Audita  querela  is  a  regular  suit  in 
which  the  parties  may  plead  and  take  issue 
on  the  merits;  it  cannot,  therefore,  be  sued 
out  against  the  United  States.  Avery  v. 
United  SUtes,  12  Wall.  304,  20:  406 
Cited  in  Salomon  ▼.  United  SUtes,   7   Ct.   CI. 

494 — People  ex  rel.  Ayres  r.  State  Auditors. 
42  Mich.  427.  4  N.  W.  274. 

2.  The  writ  of  audita  querela  does  not 
lie,  where  the  party  complaining  has  had  a 
legal  opportunity  of  defense  and  has  neg- 
lected it,  Avery  v.  United  SUtes,  12  Wall. 
304,  20:  405 
Cited  In  Rsdclyffe  T.   Barton,   161   Mass.   331, 

37  N.  B.  873. 

3.  If  a  judgment  be  voidable  for  want  of 
notice,  or  for  a  false  statement  on  its  face, 
it  should  be  set  aside  by  an  audita  guereH. 
It  cannot  be  questioned  collaterally.  Ltin- 
des  V.  Brant,  10  How.  348,  13:  449 
Cited  as  overruled   In  Thompson   v.   Whitman. 

18  Wall.  464.  21   L.  ed.  900. 
Distinffuished  In  Amory  v.  Amory,  8  BIss.  271, 
Fed.  Cas.  No.  384. 

Cited  in  Oalpin  v.  I^sge,  1  Sawy.  325.  Frd. 
Cas.  No.  5,205 — King  v.  McLean  Asylum, 
26  L.R.A.  789,  12  C.  C.  A.  155,  21  U.  8. 
App.  481,  64  Fed.  341— Warren  v.  Luak.  16 
Mo.  Ill — Thompson  v.  Whitman,  31  Phila. 
Leg.  Int.  157. 


Editorial  note. 

Its  nature;  when  will  lie. 


20:405 


AUDITOR. 

Necessity  of  Exception  to  Report  of,  see  Ap- 
peal and  Error,  3694. 

Conclusiveness  of  Certificate  of  Registra- 
tion of  Bonds  by,  see  Bonds,  357,  361, 
363,  364,  376. 

Delegation  of  Power  to,  see  Constitutional 
Law,  169. 

Due  Process  in  Appointing  as  Agent  to  Ac- 
cept Service  for  Corporation,  see  Ooe- 
stitutional  Law,  718. 


Judicial  Notice  of  Report  of  State  Auditor, 
see  Evidence,  56. 

Reference  to,  see  Keferenoe,  1;  Trial,  19. 

Trial  of  Issue  Without  Expressly  Revok- 
ing Reference  to,  see  Trial,  24. 

Of  Territory,  see  Territories,  44,  45. 


AUDITOR  aENERAl^AVERAGE,  I. 

AUTRKFOIS    ACQUIT. 
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AUDITOR  GENERAIi. 

Abatement   of   Action   against,   see   Abate- 
ment and  Revival,  35. 


AUTHENTICATION. 

Of  Record  on  Appeal,  see  Appeal  and  Error, 

V.  b. 
By  President  of  Sentence  of  Court-Martial, 

see  Courts-Martial,  30-38. 
Of   Deposition,   see   Depositions,   III.   c. 
By    Foreign    Minister,   see   Diplomatic   and 

Consular  Officers,  2,  6. 
Of  Judgment,  see  Evidence,   1270-1281. 
Necessary  to  Extradition  Papers,  see  Extra 

dition,  41-43. 


AUTHOR. 

Property  Rights  in  Productions,  see  Copy- 
right. 

Sale  of  Author's  Property  Rights  in  Manu- 
script, see  Sale,  27e. 


AUTHORITY. 

Of  Attorney,  see  Attorneys,  U.  o. 

Of  Personal   Representative,  see  Exeentors 

and  Administrators,  IV. 
Of    Agent    Generally,    see    Principal    and 

Agent,  III. 
Of  Corporate  Agent,  see  Corporations,  V.  b. 
Preanmption  and  Burden  of  Proof  as  to,  see 

Evidence  II.  e^  4. 
Queation  of  Law  or  Fact  as  to,  see  Trial, 

282-288. 


#•» 


AUTOMATIC  COUPLERS. 

Federal  Question  as  to,  see  Appeal  and  Er 

ror,  1323,  1508. 
Bufden  of  Proof  as  to  Exception  in  Auto 

matic  Coupler  Act.  see  Evidence,  173. 
Use  of,  by   Interstate  Carriers,   see  Master 

and  Servant,  36-40;  Statutes,  490.         | 


As    Defense    to    Prosecution,    see    Criminal 
Law,  69-71;  VIU. 


AUXILIARY  SUIT. 

Right  to  Remove  to  Federal  Court, 
moval  of  Causes,  26,  33. 


Re 


AVfiRAGE. 

J.  In  Oeneral,  l-S, 
II,  Conditions  of  the  Liability f  Q^SS. 
o.  The  Peril,  9-13. 
b.  Claims  Subject  to  Average,  14- 
3S. 

III.  Contribution,  SO'^e. 

IV.  Adjustment  and  Collection,  47-5;9. 

Suing  in  Rem  or  in  Personam  for,  see  Ad- 
miralty, 390,  391. 

Mode  of  Pursuing  Demand  for,  see  Ad- 
miralty, 393a. 

Valuation  in  Policy  of  Insurance  as  Evi- 
dence of  Value,  see  Evidence,  1463. 

Liability  of  Insurers  for,  see  Insurance,  562- 
564. 

Limitation  of  Insurer's  Liability  for  Par- 
ticular Average,  see  Insurance,  576-680. 

Maritime  Lien  for,  see  Maritime  Liens,  4. 


#•» 


AUTOMOBILES. 

Editorial  note. 

[Law  governing.     1  L.R.A.(N.S.)   215.] 


I.  In  OeneraU 

1.  General  average  denotes  that  contri- 
bution which  is  made  by  all  who  are  par- 
ties to  the  same  adventure  towards  a  loss 
arising  out  of  extraordinary  sacrifices  made, 
or  extraordinary  expenses  incurred,  by  some 
of  them,  for  the  common  benefit  of  ship  and 
cargo.  McAndrews  v.  Thatcher,  3  Wall. 
347,  18:  155 
died  in  The  Star  of  Hope  (The  Star  of  Hope 

V.  Annan)  9  Wnll.  228.  19  L.  ed.  645 — RalH 
V.  Troop,  157  U.  8.  395,  39  L.  ed.  747,  15 
Sup.  Ct.  Rep.  657 — McLoom  v.  Cummings,  73 
Pa.  104. 

2.  General  average  is  a  contribution  by 
all  parties,  according  to  their  interests,  to 
make  good  the  loss  by  one  of  part  of  the 
ship  or  cargo  to  save  the  residue  from  an 
impending  peril,  or  for  extraordinary  ex- 
penses incurred  by  one  for  the  benefit  of  all. 
The  Star  of  Hope  v.  Annan  (The  Star  of 
Hope)  9  Wall.  203,  19:  638 
Cited  in  Fowler  v.  Ratbbone.  12  Wall.  114.  20 

L.  ed.  283 — Hobson  v.  Lord,  92  U.  S.  400. 
23  L.  ed.  616 — Rulll  v.  Troop,  157  U.  8. 
395,  39  L.  ed.  747,  15  Sup.  Ct.  Rep.  657— 
The  Alcona.  9  Fed.  174 — Van  Den  Toom  v. 
I.«emlnK.  24  O.  C.  A.  462,  45  U.  S.  App. 
736,  79  Fed.  108 — The  Stratbdon,  94  Fed. 
208 — May  v.  Keystone  Yellow  Pine  Co.  117 
Fed.  288 — Barker  v.  Baltimore  &  D.  R.  Co. 
22  Ohio  St.  62,  10  Am.  Rep.  726 — HcLoon 
V.  Cummings.  73  Pa.  104. 

3.  To     constitute     a     case     for    general 
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average  three  things  must  concur:      (1)  a 
common  danger  to  ship,  cargo,  and  crew,  ap- 
parently inevitable  except  by  voluntarily  in- 
curring the  loss  of  a  portion  to  save  the  re- 
mainder;  (2)  a  voluntary  jettison  of  some 
portion  of  the  joint  concern  for  the  purpose 
of  avoiding  the  danger;    (3)   success.     Bar- 
nard V.  Adams,  10  How.  270,  13:  417 
Cited  in  The  Star  of  Hope  (The  Star  of  Hope  v. 
Annan)    9   Wall.   230,   10   L.   ed.   645 — Ralll 
▼.  Troop,  157  U.  8.  394,  89  L.  ed.  747,  15 
Sup.    Ct.    Rep.    667 — ^The    Buckeye,    7    Biss. 
25,    Fed.    Cas.    No.    2,084 — ^The   Congress,    1 
Biss.  46,   Fed.  Cas.  No.  3,099 — Rathbone  v. 
Fowler,  6  Blatchf.  298,   Fed.  Cas.  No.  11,- 
584 — ^The  Alcona,   9  Fed.   174 — The   Marga- 
rethe    Blanca,    12    Fed.    730 — Shoe    ▼.    Low 
Moor   Iron   Co.   46   Fed.    128 — Barnmoor   8. 
8.  Co.  y.  New  Zealand  Ins.  Co.  78  Fed.  872 
—Van  Den  Toorn  v.   Leeming,  24   C.  C.   A. 
462,  45  U.  8.  App.  736,  79  Fed.  108— Nor- 
wich ft  N.  Y.  Transp.  Co.  v.  Insurance  Co. 
of    N.    A.    118    Fed.    309 — British- American 
Assnr.   Co.   v.  Wilson,   182   Ind.   284,   31  N. 
B.    938 — ^Bmery    ▼.    Huntington,    109    Mass. 
485,  12  Am.  Eep.  725. 

4.  To  constitute  a  general  average  loss, 
there  must  be  a  voluntary  sacrifice  of  part 
of  a  maritime  adventure  for  the  purpose 
and  with  the  effect  of  saving  the  other  parts 

^  of  the  adventure  from  an  imminent  peril 
impending  over  the  whole.  Ralli  v.  Troop, 
157  U.  S.  386,  15  Sup.  Gt.  Rep.  657. 

39:  742 

5.  The  power  and  duly  of  determining 
what  part  of  the  common  adventure  shall  be 
sacrificed  for  the  safety  of  the  rest,  and 
where  and  how  made,  belong  to  the  master 
of  the  vessel,  magister  navU,  or  to  the  one 
succeeding  to  his  authority.  Ralli  v.  Troop, 
157  U.  S.  386,  15  Sup.  Ct.  Rep.  657, 

39:  742 
OUed  in  The  Valencia  (The  Valencia  v.  Ziegler) 
165  U.   8.   269,  41  L.  ed.   713,   17   Sup.  Ct. 
Eep.  828. 

6.  The  master  is  the  person  to  determine 
whether  the  danger  is  so  great  as  to  render 
a  sacrifice  of  a  portion  of  the  property  in- 
dispensable for  the  common  safety  of  the  re- 
mainder. The  Star  of  Hope  v.  Annan  (The 
Star  of  Hope)  9  Wall.  203,  19:  638 
Cited  in  Dutton  v.  The  Express,  3  Cliff.  464, 

Fed.  Cas.  No.  4.209 — The  Margareth  Blanca, 
12  Fed.  730 — The  James  P.  Donaldson,  19 
Fed.  266— The  Allie  &  Evie.  24  Fed.  749— 
The  Fred  W.  Chase,  81  Fed.  93 — ^The  Chick- 
asaw, 41  Fed.  636 — ^The  Wilhelm,  47  Fed. 
93 — The  Battler,  62  Fed.  614— Slyfleld  v. 
Penfold,  13  C.  C.  A.  515,  81  U.  8.  App.  817, 
66  Fed.  366 — Minnesota  8.  8.  Co.  v.  Lehigh 
Valley  Transp.  Co.  68  C.  C.  A.  682,  129 
Fed.  32. 

7.  The  law  of  general  average  is  part  of 
the  maritime  law,  and  not  of  the  municipal 
law,  and  applies  to  maritime  adventures 
only.  Ralli  v.  Troop,  157  U.  S.  386,  15  Sup. 
Ct.  Rep.  657,  39:  742 
Cited  in  The  John  G.  Stevens,  170  U.  8.  127, 

42  L.  ed.  975.  18  Sup.  Ct.  Rep.  544 — ^The 
Irrawaddy  (Flint  v.  Chrlstall)  171  U.  8. 
189,  43  L.  ed.  131,  18  Sup.  Ct.  Rep.  831 — 
Bramble  v.  Colmer,  24  C.  C.  A.  188,  42 
tJ.  8.   App.  808,  78  Fed.  504. 

8.  Cases  of  general  average  are  not  cases 


of  tort.     Ball!  v.  Troop,  157  U.  S.  386,  15 
Sup.  Ct.  Rep.  657,  39:  742 

Cited  in  The  Strathdon,  94  Fed.  210. 

Editorial  note. 

General  average.  10: 1M 


17.  OandUions  of  the  Xria&aity. 
a.  The  PerU. 

Whether  Cargo  waa  Damaged  by  Stranding 
or  by  Antecedent  Peril  of  Sea  aa  Ques- 
tion of  Fact,  see  Trial,  151. 

Refusal  of  Requested  Instruction  Not  Sup- 
ported by  Evidence,  see  Trial,  777. 

See  also  supra,  5,  6. 

9.  Sacrifices  incurred  do  not  prewnt  any 
right  to  contribution  where  there  was  no 
peril,  or  unless  the  attempt  made  to  avoid 
a  common  peril  was,  to  some  practical  ex- 
tent, Buooessful.  The  Star  of  Hope  v.  Annan 
(The  Star  of  Hope)  9  Wall.  203,      19:  638 

10.  The  safety  of  the  property,  and  not 
of  the  voyage,  constitutes  the  foundation  of 
general  average.  Columbian  Int.  Co.  v. 
Ashby,  13  Pet.  331,  10: 186 
Cited  in  The  Congress,  1  Biss.  46,  Fed.  Cas. 

No.  8,099. 

11.  When  two  or  more  parties  are  engaged 
in  the  same  sea  risk,  and  one  of  them,  in  a 
moment  of  imminent  peril,  makes  a  sac- 
rifice to  avoid  the  imminent  danger,  or  in 
curs  extraordinary  expenses  to  promote  the 
general  safety  of  the  associated  interesb^. 
the  sacrifice  or  expenses  so  made  or  incurred 
shall  be  assessed  upon  all  in  proportion  to 
the  share  of  each  in  the  adventure.  Hob- 
son  V.  Lord,  92  U.  S.  397.  23:  613 
Cited   in   Ralli   v.    Troop,   157    U.    8.   395.   89 

L.  ed.  747.  16  8up.  Ct.  Rep.  657— The 
Joseph  Farwell,  31  Fed.  845 — The  Roaooke. 
46  Fed.  298 — Eammoor  8.  8.  Co.  v.  New 
Zealand  Ins.  Co.  73  Fed.  872 — The  Wonb- 
worth,  88  Fed.  815 — Norwich  &  N.  Y.  Transp. 
Co.  V.  Insurance  Co.  of  N.  A.  118  Fed.  30ft-- 
Cheraw  &  8.  R.  Co.  v.  Broadnaz.  109  Pa.  439. 
58  Am.  Rep.  788,  1  Atl.  228 — Broadnaz  t. 
Cheraw  ft  8.  R.  Co.  41  Phila.  Le(.  Int.  262. 

12.  The  damage  sustained  by  a  cargo  if 
due  to  the  ante^dent  peril  of  the  sea.  and 
not  to  the  stranding  of  the  vessel,  which, 
while  at  anchor,  was  so  injured  by  ice  as  to 
be  in  danger  of  foundering,  and  was  strand- 
ed in  shoal  water,  where  no  water  entered 
the  ship,  which  reached  and  damaged  the 
cargo,  except  what  came  through  holes  cut 
in  the  bows  by  ice  prerious  to  the  strand- 
ing.   Fowler  v.  Rathbone,  12  Wall.  102, 

20:281 

13.  A  right  to  general  average  contribu- 
tion for  sacrifices  made  and  suAred  in  sst- 
ing  a  vessel,  freight,  and  cargo,  after  the 
vessel,  although  seaworthy  at  uie  b^nninir 
of  the  voyage,  has  been  stranded  by  the  neg- 
ligence of  her  master,  cannot  be  claimed  by 
the  shipowner  by  virtue  of  the  Barter  act 
of  Febi-uary  13,  1893,  {  3,  which  exonerates 
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him  front  liability  for  the  master's  negli- 
gence. The  Irrawaddy  (Flint  v.  Chri stall) 
171  U.  S.  187,  18  Sup.  Ct.  Rep.  831, 

43:  130 
Cited  In  The  Chattahoochee,  173  U.  S.  552,  48 
L.  ed.  806,  10  Sup.  Ct.  Rep.  491 — Knott  ▼. 
Botany  Worsted  Mills,  179  U.  S.  73,  45  L. 
ed.  93,  21  Sup.  Ct.  Rep.  80 — ^The  Strathdon, 
04  Fed.  207 — International  Nav.  Co.  v.  At- 
lantic Mat.  Ins.  Co.  100  Fed.  812 — Re  Lake- 
land Transp.  Co.  103  Fed.  332 — The  Manito- 
ba, 104  Fed.  151 — Insurance  Co.  of  N.  A.  t. 
North  German  Uoyd  Co.  106  Fed.  976 — 
Nord-Deutscher  Lloyd  v.  Insurance  Co.  of 
N.  A.  49  C.  C.  A.  6,  110  Fed.  425— The 
George  W.  Roby,  49  C.  C.  A.  497,  111  Fed. 
617 — Re  Old  Dominion  S.  S.  Co.  115  Fed. 
849. 

5.  Claims  Subject  to  Average, 

14.  Extraordinary  expenses  incurred  for 
the  joint  benefit  of  the  stranded  ship  and 
its  cargo  give  claim  to  general  average, 
provided  the  vessel  and  cargo  were  saved 
by  the  same  series  of  measures  during  the 
continuance  of  the  common  peril  which  cre- 
ated the  joint  necessity  for  the  expenses. 
McAndrews  v.  Thatcher,  3  Wall.  347, 

18:  155 
Cited   In    The   Alcona,   9   Fed.    175 — Louisville 
Underwriters  v.   Pence,  98  Ky.  108,  40  Am. 
St  Rep.  176,  19  S.  W.  10. 

15.  [A  factor  for  different  foreign  mer- 
chants may  remit  by  a  general  bill  payable 
to  one,  with  certain  drafts  in  favor  of  each 
of  the  others,  provided  he  gives  notice  to  all 
the  parties.  In  such  a  case,  a  partial  loss 
must  be  shared  by  general  average.  Schenk- 
house  ▼.  Gibbs   (Pa.  Sup.  Ct.)   4  Dall.  136, 

1 :  773] 

Property  not  Included  in  adventure. 

16.  The  safety  of  property  not  included 
in  the  common  adventure  can  neither  be  an 
object  of  sacrifice  nor  a  ground  of  contribu- 
tion by  general  average.  Ralli  v.  Troop, 
157  U.  S.  386,  15  Sup.  Ct  Rep.  657, 

39:  742 
Cited  In  The  J.  P.  Donaldson,  167  U.  S.  601, 
42  L.  ed.  294.  17  Sap.  Ct  Rep.  951. 

Sacrifice  of  Teasel  or  cargo. 

17.  Losses  which  arise  from  sacrifice  of 
part  of  the  ship  or  part  of  the  cargo,  to 
save  the  whole  adventure  from  perishing, 
are  proper  subjects  for  general  average. 
McAndrews  v.  Thatcher,  3  Wall.  347, 

18:  155 
Cited  In  Brown  ▼.  United  States,  15  Ct.  CI. 
899 — Fowler  v.  Rathbone,  12  Wall.  117,  20 
L.  ed.  284 — Hobson  v.  Lord,  92  U.  S.  400, 
28  L.  ed.  616 — Sonsmltb  v.  The  J.  P.  Donald- 
son, 21  Fed.  674 — Wallace  v.  Thames  ft  M. 
Ids.  Co.  22  Fed.  71 — The  Joseph  Farwell, 
31  Fed.  845 — Broadnaz  v.  Cheraw  ft  S.  R. 
Co.  41   Phlla.  Leg.   Int.  262. 

17a.  Shipo^Tiers  who  voluntarily  stranded 
their  vessel  to  save  the  ship  and  cargo  are 
entitled  to  a  verdict  for  the  amount  desig- 
nated by  the  average  adjusters  and  charged 
to  the  cargo,  if  made  out  according  to  the 
custom  and  usage  of  the  port,  and  if  no 
more  is  allowed  for  damages  to  the  ship 
than  is  attributable  to  the  stranding.    Fow-  i 


ler  y.  Rathbone,  12  Wall.  102,  20:  281 

Cited  in  Conrad  v.  De  Montcourt,  138  Mo.  323, 
39  S.  W.  805. 

18.  A  sacrifice  of  vessel  or  cargo  by  the 
act  of  a  stranger  to  an  adventure,  whether 
a  private  person  or  a  public  official,  al- 
though authorized  by  law  to  protect  other 
property,  private  or  public,  gives  no  right 
or  contribution  either  for  or  against  such 
other  property,  or  even  as  between  the  par- 
ties to  the  common  adventure.  Ralli  v. 
Troop,  157  U.  S.  386,  15  Sup.  Ct.  Rfep.  657, 

39:  742 

19.  The  destruction  of  a  vessel  by  mu- 
nicipal authorities  to  extinguish  a  fire, 
made  on  their  own  responsibility,  and  not 
on  recjuest  of  the  owners  of  the  adventure 
or  their  representative,  is  not  the  subject  of 

feneral  average.     Ralli  v.  Troop,  157  U.  S. 
86,  15  Sup.  Ct  Rep.  657,  39:742 

20.  Groods  carried  on  deck,  if  jettisoned, 
are  not  paid  for  in  general  average,  but 
they  contribute  if  not  thrown  over.  Law- 
rence v.  Minturn,  17  How.  100,  15:  58 
Cited    in    The   William    GiUum,    2    Low.    Dec. 

158,  Fed,  Cas.  No.  17,693 — Wood  v.  The 
Sallle  C.  Morton,  Fed.  Cas.  No.  17,962— 
Wood  V.  Phoenix  Ins.  Co.  1  Fed.  240 — 
The  Alcona,  9  Fed.  174 — The  Queen,  28  Fed. 
761--The  Ontario,  37  Fed.  222— Ralli  v. 
Troop,  87  Fed.  893 — The  Chickasaw,  41 
Fed.  636— The  Wilhelm,  47  Fed.  93 — Slater 
V.  Hayward  Rubber  Co.  26  Conn.  135 — 
Wood  V.  Phoenix  Ins.  Co.  14  Phila.  548,  37 
Phlla.  Leg.  Int.  149. 

21.  [A  specific  delivery  of  certain  goods 
to  satisfy  a  decree  for  salvage  is  matter  for 
general  average.  Sansom  v.  Ball  (Pa.  Sup. 
Ct.)    4   DalL   459,  1:908] 

Repairs. 

See  also  infra,  26. 

22.  Repairs  necessary  to  enable  the  ship 
to  proceed  on  her  voyage  are  the  subject  of 
general  average.  The  master  may  sell  a 
part  of  the  cargo  to  make  repairs,  and  such 
sacrifices  are  the  subject  of  general  aver- 
age. The  Star  of  Hope  v.  Annan  (The  Star 
of  Hope)  9  Wall.  203,  19:  638 
Cited   in   Hohson   v.   Lord,   92   U.    S.   407,    23 

L.  ed.  619 — The  Queen,  28  Fed.  761 — ^The 
Joseph  Farwell,  31  Fed.  845 — The  L'Amerl- 
que,  35  Fed.  841. 

23.  Expenses  incurred  in  refitting  a  ves- 
sel injured  in  a  collision  at  sea  are  the 
proper  subjects  of  general  average,  although 
the  master,  in  seeking  a  port  of  refuge,  did 
not  find  it  necessary  to  deviate  from  the 
usual  course  of  the  voyage.  Hobson  v. 
Lord,  92  U.  S.  397,  23:  613 

24.  If  a  stranded  ship  needs  repairs,  the 
expense  is  not  general,  but  particular  aver- 
age.    McAndrews  v.  Thatcher,  3  Wall.  347, 

18:  155 
Cited  In  The  Queen,  28  Fed.  761. 

Wages  and  provisions. 

25.  The  wages  and  provisions  of  the  mas- 
ter, officers,  and  crew  are  subjects  of  gen- 
eral average  from  the  time  the  disaster  oc- 
curs until  the  ship  resumes  her  voyage,  if 
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proper  diligence  is  employed  in  making. the 
repairs.  The  Star  of  Hope  v.  Annan  (The 
Star  of  Hope)    9  Wall.  203,  19:  638 

Cited  In  Hobson  v.  Lord,  92  IT.  S.  408,  23  L. 

ed.    619 — Bradley   y.   Cargo   of    Lumber,    29 

Fed.  649. 

26.  If  the  ship  is  obliged  to  go  into  port 
to  make  repairs  rendered  necessary  by  a 
collision,  the  wages  and  provisions  of  the 
crew  during  the  detention  are  proper  sub- 
jects of  general  average.  Hobson  v.  Lord, 
92  U.  S.  397,  23:  613 
Oited  in  The  L*Amerlque,  85  Fed.  841 — Bow- 
ring  T.  Thebaud,  42  Fed.  796 — May  t.  Key- 
stone Yellow  Pine  Co.  117  Fed.  288. 

27.  Wages  of  the  crew  for  services  after 
the  disaster,  in  saving  the  cargo,  are  prop- 
erly allowed  in  general  average,  whether 
their  obligation  to  the  ship  did  or  did  not 
cease  after  the  ship  was  stranded.  Barnard 
V,  Adams,  10  How.  270,  13:  417 
Cited  In  Barker  v.  Baltimore  ft  D.  R.  Co.  22 

Ohio  St.  62,  10  Am.  Rep.  726. 

Services  of  relief  ship. 

28.  The  services  of  steamers  which  went 
to  the  relief  of  a  ship,  and  endeavored  to 
save  both  ship  and  cargo,  are  a  general  av- 
erage expenditure.  McAndrews  v.  Thatcher, 
3  Wall.  347,  18:  155 

Services  and  expense  of  agent. 

29.  When  the  usage  of  the  port  of  ad- 
justment is  to  allow  for  services  and  ex- 
penses of  an  agent  sent  to  a  foreign  port 
to  assist  the  master,  it  is  proper  to  allow 
them  as  general  average,  without  regard  to 
the  question  whether  he  reaches  the  port 
of  distress  in  time  actually  to  render  serv- 
ice. Hobson  V.  Lord,  92  U.  S.  397,  23:  613 
Cited  In   The   Alaska,   44    Fed.   600 — Besse  v. 

Hecht,  86  Fed.  679. 

Voluntary  stranding  of  vessel. 

See  also  supra,  24. 

30.  A  loss  occasioned  by  a  voluntary 
stranding  of  the  vessel  is  a  proper  subject 
of  general  average,  if  the  stranding  resulted 
in  saving  the  cargo.  Columbian  Ins.  Co.  v. 
Asliby,  13  Pet.  331,  10:  186 
Fowler  v.  Rathbone,  12  Wall.  102,  20:  281 
The  Star  of  Hope  (The  Star  of  Hope  v. 
Annan)  9  Wall.  203,  19:  638 
Cited   in    Fowler   v.    Rathbone,    12   Wall.    117, 

20  L.  ed.  284 — Hobson  v.  Lord,  92  U.  S. 
400,  23  L.  ed.  616— Ralli  v.  Troop,  157  U. 
S.  395,  39  L.  ed.  747,  16  Sup.  Ct.  Rep.  657— 
Re  800  Bales  of  Cotton,  8  Blatchf.  226,  Fed. 
Caa.  No.  4,319 — SonBmlth  v.  The  J.  P.  Don- 
aldson, 21  Fed.  676 — Northwestern  Transp. 
Co.  V.  Continental  Ins.  Co.  24  Fed.  174 — 
The  L'Amerlque,  35  Fed.  841 — Northwest 
Transp.  Co.  v.  Boston  M.  Ins.  Co.  41  Fed. 
805 — Shoe  v.  Low  Moor  Iron  Co.  40  Fed. 
128 — The  Roanoke,  46  Fed.  298 — Van  Den 
Toom  V.  Leeming,  70  Fed.  254 — Norwich  & 
N.  Y.  Transp.  Co.  ▼.  Insurance  Co.  of  N.  A. 
118  Fed.  809 — Emery  v.  Huntington,  10!) 
Mass.  436,  12  Am.  Rep.  725 — Broadnaz  v. 
Cheraw  ft  S.  R.  Co.  41  Phila.  Leg.  Int.  262— 
Oibsone  v.  Jessup  ft  M.  Paper  Co.  12  W.  N.  C. 
176. 

81.  It  is  a  voluntary  stranding  within  the 
meaning  of  the  commercial  law  where  a 
ship  and  cargo  were  becoming  submerged  in 


I  deep  water,  and  the  master  stranded  tha 
ship  in  shallow  water,  to  save  the  cargo 
from  increased  expenses,  and  the  owners 
are  entitled  to  recover,  as  general  average, 
their  just  proportion  of  the  damages  and 
expenses  thereby  occasioned.  Fowler  v. 
Rathbone,  12  Wall.  102,  20:  281 

32.  Where  the  master  did  not  intend  that 
the  ship  should  ground  on  the  reef  on 
which  it  did  ground,  but  waa  aware  that 
such  danger  was  the  chief  one  he  had  to  en- 
counter in  entering  a  bay,  and  he  deliber- 
ately elected  and  decided  to  take  that  liaz- 
ard  rather  than  to  remain  outside,  where,  in 
his  judgment,  the  whole  interests  under  his 
control  and  the  lives  of  all  on  board  were 
exposed  to  imminent  peril,  if  not  to  cer- 
tain destruction,  it  was  a  choice  of  perils 
which  constituted  the  stranding  a  voluntary 
act.  The  Star  of  Hope  v.  Annan  (The 
Star  of  Hope)  9  Wall.  203,  19:  638 

33.  Where  a  ship  is  voluntarily  run  ashore 
to  avoid  capture,  foundering,  or  shipwreck, 
and  she  is  afterwards  recovered  so  aa  to 
be  able  to  perform  her  voyage,  the  loss  re- 
sulting from  the  stranding  is  to  be  made 
good  by  general  average  contribution.  Fow- 
ler v.  Rathbone,  12  Wall.  102,  20:  281 

34.  Where  a  ship  was  in  imminent  danger 
of  being  driven  on  a  rocky  coast,  which 
would  have  resulted  in  total  loss,  and  the 
master  voluntarily  stranded  her  on  a  less 
dangerous  portion  of  the  coast,  whereby  the 
cargo  and  crew  were  saved,  but  the  ship 
lost,  this  is  a  case  for  general  average. 
Barnard  v.  Adams,  10  How.  270,  13:  417 
Cited  in   Brown   v.   United   States,    15   Ct.    CI. 

399 — McAndrews  v.  Thatcher,  3  Wall.  370. 
18  L.  ed.  161 — ^The  Star  of  Bope  (The  Star 
of  Hope  y.  Annan)  9  Wall.  229.  19  L.  ed. 
645— Fowler  v.  Rathbone,  12  Wall.  117. 
20  L.  ed.  284 — Hobson  v.  Lord,  92  U.  S.  405. 
23  L.  ed.  618— Delano  v.  The  GallaUn.  1 
Woods,  644,  Fed.  Cas.  No.  3,751—800  Bales 
of  Cotton,  8  Blatchf.  226.  Fed.  Cas.  No. 
4,319 — Fitzpatrlck  v.  800  Bales  of  Cotton. 
3  Ben.  46,  Fed.  Cas.  No.  4,843 — Patten  ▼. 
Darling,  1  Cliff.  261,  Fed.  Cas.  No.  10,812— 
Stur^ess  v.  Cary,  2  Curt.  C.  C.  68.  Fed. 
Cas.  No.  13.572 — ^The  Margarethe  Blanca,  14 
Fed.  60 — The  James  P.  Donaldson,  19  Fed. 
269 — Sonsmith  v.  The  J.  P.  Donaldson,  21 
Fed.  674 — Heye  v.  North  German  Lloyd.  33 
Fed.  63 — Northwest  Transp.  Co.  v.  Boston 
M.  Ins.  Co.  41  Fed.  805 — Bowrlng  v.  The- 
baud, 42  Fed.  797 — The  Roanoke,  46  Fed. 
298 — Slater  v.  Hayward  Rubber  Co.  26  Conn. 
140 — Emery  v.  Huntiosrton,  100  Mass.  436, 
12  Am.  R^p.  725 — McLoon  v.  Cnmmlnss,  73 
Pa.  104 — Gibsons  v.  Jessup  &  M.  Paper  Co. 
15  Phlla.  502.  39  Phila.  Leg.  Int.  404 — 
Smith  V.  Philadelphia  City  Pass.  R.  Co.  12 
W.  N.  C.  175— Colt  V.  North  Carolina  Gold 
Amalgamating  Co.  12  W.  N.  C.  276. 

35.  There  is  no  necessity  for  a  fcn-mal 
consultation  of  officers  and  crew  before 
stranding  the  ship  to  save  the  cargo,  in  or- 
der to  entitle  her  owners  to  the  benefit  of  a 
general  average.  Columbian  Ins.  Go.  v.  Aah- 
by,  18  Pet.  331,  10:  186 

36.  It  is  the  duty  of  the  master  of  the 
stranded  vessel  to  relieve  the  ship,  if  prac- 
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tkable,  and  prosecute  the  voyage  and  his 
obligation  to  take  all  possible  care  of  the 
cargo  continues  while  it  appears  that  the 
goods  have  not  perished  with  the  crew. 
McAndrews  v.  Thatcher,  3  Wall.   347, 

18:  155 
died  In  Choate  v.  Crownlnshleld,  3  ClilT.  186, 
Fed.  Cas.  No.  2,691. 

37.  It  is  not  necessary  to  a  general  aver- 
age that  the  ship  should  be  got  afloat 
again  after  a  voluntary  stranding,  whereby 
the  cargo  was  saved.  Columbian  Ins.  Co. 
V.  Ashby,   13  Pet.  331,  10:  186 

38.  If,  under  the  circumstances,  a  ship 
was  not  worth  getting  off,  she  was  as  much 
lost,  so  far  as  general  averM(e  is  concerned, 
as  if  physioaliy  destroyed.  Barnard  v. 
Adams,  10  How.  270,  13:  417 

—  Editorial  note. 

Loss  by  voluntary  stranding  of  vessel  in 
peril  is  subject  of  general  average.    20:  281 


III.  ContributUm, 

Bendering  Proper  Judgment  as  to,  on  Ap- 
peal, see  Appeal  and  Error,  5244. 
Sec  also  supra,  1,  2,  9,  16,  20. 


voluntary 
adventure 
contribute 
U.  S.  386, 
39:  742 
C.  A.  319, 


39.  The  interests  saved  by  a 
sacrifice  of  part  of  the  common 
are  the  only  interests  required  to 
to  the  loss.  Ralli  v.  Troop,  157 
15  Sup.  Ct.  Rep.  657, 
Ciisd  In  Wellman  v.  Morse,  22  C. 

33  XT.  8.  App.  610,  76  Fed.  574. 

40.  A  sacrifice  of  the  ship  voluntarily  in- 
curred for  the  benefit  of  the  cargo  in  the 
face  of  a  common  danger  constitutes  a 
case  for  general  average  equally  with  the 
sacrifice  of  the  cargo  for  the  ship.  Barnard 
V.  Adams,  10  How.  270,  13:  417 

41.  A  contribution  in  general  average 
cannot  be  had  against  a  steam  tug  for  the 
easting  ofi"  and  abandonment  by  her  master 
of  her  tow  of  barges,  with  the  intention 
and  with  the  effect  of  saving  the  tug,  since 
the  tug  and  barges  do  not  constitute  a 
single  maritime  adventure,  as  the  vessels 
towed  are  not  under  the  entire  control  and 
management  of  the  master  of  the  tug  except 
for  the  purpose  of  performing  the  contract 
of  towage.  The  J.  P.  Donaldson,  167  U. 
S.  599,  17  Sup.  a.  Rep.  951,  42:  292 
Cited  In  The  John  G.  Stevens,  170  U.  8.  126. 

42  L.  ed.  974.  18  Sup.  Ct.  Rep.  544— The 
Kalkaska,  47  C.  C.  A.  103,  107  Fed.  962— 
Re  Moran,  120  Fed.  664. 

42.  The  fact  that  the  sum  to  be  paid  to 
a  tug  for  towing  each  barge  is  measured  by 
a  certain  proportion  of  the  freight  to  be 
earned  by  that  barge  does  not  have  the  ef- 
fect of  combining  the  tug  and  barges  into 
a  single  maritime  adventure  within  the 
«cope  of  the  law  of  general  average.  The 
J.  P.  Donaldson,  167  U.  S.  599,  17  Sup.  a. 
Rep.  951,  42:  292 

4S.  Neither   goods   nor   any   interest   are 


liable  to  contribute  in  general  average  for 
any  sacrifices  or  expenses  incurred  subse- 
quent to  their  ceasing  to  be  at  risk. 
McAndrews  v.  Thatcher,  3   Wall.  347, 

18:  155 
Cited  Id  The  Roanoke,  50  Fed.  580 — ^Reliance 
M.  Ins.  Co.  V.  New  York  &  C.  Mail  S.  S.  Co. 
70  Fed.  267 — Eammoor  S.  S.  Co.  v.  New 
Zealand  Ins.  Co.  73  Fed.  872 — Pacific  Mail 
S.  S.  Co.  V.  New  York,  H.  &  R.  MId.  Co.  20 
C.  C.  A.  354,  45  U.  S.  App.  1,  74  Fed.  569 — 
Morse  v.  Pomroy  Coal  Co.  75  Fed.  429 — 
The  St.  Paul,  30  C.  C.  A.  74.  57  U.  8.  App. 
688,  86  Fed.  344— Good wil lie  v.  McCarthy, 
46  111.  191. 

44.  Where  the  master  of  a  ship,  having 
saved  the  cargo,  and  finding  that  further 
efl'orts  to  save  the  ship  with  the  means  at 
his  command  were  fruitless,  relinquished  his 
endeavors,  and  abandoned  the  undertaking, 
leaving  the  ship  in  charge  of  the  agent  of 
the  underwriters,  the  consignees  of  the  ship 
having  declined  to  authorize  him  to  incur 
any  further  expense,  there  was  no  communi- 
ty of  interest  remaining  between  the  ship  and 
the  cargo,  and  the  cargo  cannot  be  held 
liable  in  general  average  for  the  expense 
subsequently  made  by  the  underwriters  in 
saving  the  ship.  McAndrews  v.  Thatcher, 
3  Wall.  347,  18:  155 
Cited  in  The  L'Amerique,  35  Fed.  839. 

45.  As  a  general  rule,  the  value  of  the 
ship  for  contribution,  where  she  had  re- 
ceived no  extraordinary  injuries  during  the 
voyage,  and  has  not  been  repaired  on  that 
account,  is  her  value  at  the  time  of  h(*r  ar- 
rival at  the  termination  of  the  voyage. 
Where  neither  party  gave  any  evidence  as 
to  the  value  of  the  ship  prior  to  the  disaster, 
except  what  appears  in  the  policy  of  insur- 
ance, the  valuation  in  the  policy  was  cor- 
rectly adopted  for  the  purpose  of  general 
average.  The  Star  of  Hope  v.  Annan  (The 
Star  of  Hope)  9  Wall.  203,  19:  638 

46.  A  consignee,  if  liable  to  contribute  at 
all  in  general  average,  is  liable  by  common 
law,  not  by  maritime  law.  Cutler  v.  Rae, 
7  How.  729,  12:890 
Cited  in  Ralli  v.  Troop,  157  U.  S.  400.  39  L. 

ed.  749,  15  Sup.  Ct.  Rep.  657 — The  Congress, 
1  Bias.  44,  Fed.  Cas.  No.  3,090 — Morse  v. 
Pomroy  Coal  Co.  75  FpcI.'  420 — Wellman  v. 
Morse.  22  C.  C.  A.  320,  33  U.  8.  App.  610, 
76  Fed.  575. 


rv.  Adjustment  and  Collection, 

Claim  for  Average  in  Salvage  Case,  see  Sal- 
vage, 81. 

Adjustment. 

As  against  Holder  of  Bottomry  Bonds, 
see  Bottomry  and  Respondentia,  3. 

47.  Maritime  usage  everywhere  is  that  the 
port  of  destination  or  delivery  of  the  cargo 
is  the  port  where  the  average  is  to  be  ad- 
justed.    Hobson   V.  Lord,   92  U.   S.   397, 

23:613 
Cited  In  Bradley  v.  Cargo  of  Lumher,  29  Fed. 

649. 
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48.  Where  a  cargo  has  been  sent  home 
upon  another  vessel,  general  average  should 
be  computed  upon  its  value  at  the  home 
port.     Barnard  v.  Adams,  10  How.  270, 

13:  417 
Cited  in  Bradley  v.  Cargo  of  Lumber,  29  Fed. 
640. 

lilen. 

49.  Where  a  cargo  is  lawfully  jettisoned, 
its  owner  has  no  lien  on  the  vessel  for  its 
value,  but  he  has  a  lien  on  the  vessel  for  its 
contributory  share  of  the  general  average 
compensation.  Dupont  De  Nemours  v. 
Vance,  19  How.  162,  15:584 
Cited  In   Re  4,885   Bajirs  of  Linseed    (Sears  v. 

Wills)  1  Black.  113,  17  L.  ed.  88 — The 
Congress,  1  Hiss.  48,  Fed.  Cas.  No.  3,099 — 
The  John  Perkins.  21  Month.  L.  Rep.  96.  Fed. 
Cas.  No.  7,360 — Oologaardt  v.  The  Anna,  9 
Am.  L.  Reg.  N.  S.  481,  Fed.  Cas.  No.  10,- 
546 — The  Sarah  Jane,  1  Low.  Dec.  204,  Fed. 
Cas.  No.  12,349 — The  Watchful,  Brown,  Adm. 
476,  Fed.  Cas.  No.  17.250 — Wood  v.  The 
Sal  lie  C.  Morton,  Fed.  Cas.  No.  17,962 — Son- 
smith  V.  The  J.  P.  Donaldson,  21  Fed.  676 
— The  Ontario,  87  Fed.  222 — Rail!  v.  Troop, 
37  Fed.  894 — Bowring  v.  Thebaud,  42  Fed. 
800— The  Rapid  Transit,  62  Fed.  321--The 
AUianca,  64  Fed.  872 — Morse  v.  Pomroy  Coal 
Co.  75  Fed.  429 — Wellman  v.  Morse,  22  C. 
C.  A.  320.  33  U.  S.  App.  610,  76  Fed.  i575— 
Van  Den  Toom  v.  Leeming.  24  C.  C.  A.  462, 
45  U.  S.  App.  736,  79  Fed.  108. 

50.  The  owner  of  the  vessel  or  part  of 
cargo  sacrificed  to  save  the  remainder  has 
a  lien  upon  the  property  saved  from  the  im- 
minent peril,  to  enforce  payment  of  the  pro- 
portionate contribution  for  loss  sustained 
or  extraordinary  expense  incurred.  Ilobson 
V.  Lord,  92  U.  S.  397,  23:  613 
Cited  in  Cheraw  &  S.  R.  Co.  v.  Broadnaz,  109 

Pa.  440,   58  Am.  Rep.  733,  1  AU.  228. 

51.  After  a  voluntary  sacrifice  of  part  of 
the  adventure  the  owner  of  the  ship  has 
a  maritime  lien  on  interests  saved  in  his 
possession,  after  adjustment  of  general  aver- 
age, and  the  owner  of  the  goods  has  a  cor- 
responding lien  on  what  is  saved  for  amount 


due  him.    Ralli  v.  Troop,  157  U.  S.  886,  15 

Sup.  Ct.  Rep.  657,  S9:  742 

Cited  in  The  John  G.  Stevens.  170  U.  8.  122. 

42  L.  ed.  973,  18  Sup.  Ct  Rep.  544 — Wellman 

y.   Morse,   22  C.   C.   A.  328,  33  U.   B.  App. 

610,    76    Fed.    577. 

CommiSBlon  for  collection. 

52.  Customary  commission  of  2^^  per 
cent  for  collecting  general  average  is  prop- 
er, even  when  shipowners  are  themselvei 
entitled  to  the  money  when  collected.  Barn- 
ard v.  Adams,  10  How.  270,  18:417 


AVOID  anoe:. 

Plea  in  Avoidance,  see  Pleading,  788,  765. 


AVOWRY. 

For  Rent,  see  Appeal  and  Error,  4702. 
Sufficiency  of,  in  Replevin  Siiit»  see  Pleading, 
733a. 


AVUIiSUEON. 

See  Waters,  142. 


AWARD. 

By  Arbitrators,  see  Arbitration,  TI. 

By  Commissioner,  see  Commissioners,  IV. 

Of    International    Claims    Commission, 

Claims,  241-245. 
Acceptance  of  Amount  Aw^arded  on  Claim 

Against    Government,   see    Compromise 

Settlement,  38-46. 
As    Contract    Entitled    to    Protection    from 

Impairment,    see    Constitutional    Law, 

1254,  1256. 
Jurisdiction    of    Equity   to   Set    Aside,  iee 

Equity,  273. 
Assignee's  Right  to  Bring  Suit,  see  Putfas, 

47. 


B 


BAGGAGS. 


Limitation  of  Liability  as  to,  see  Shipping, 

311-313. 
Excess   Baggage   as   Question   of  Fact,   see 

Trial,  170. 
In  General,  see  Carriers,  II.  a,  9. 


BAGS. 


Duty  on,  when  Exported  and  Reimported, 
see  Duties,  115-118. 


BAIL  AXD  RKCOGXIZAXGB. 


/.  In  Civil  Actiimst  1'30. 
a.  In  Oeneralf  1-7. 
I».  Discharge  of  Surety; 

turf  S-17. 
o.  Breach,  18-20. 

d.  Surrender  of  Principal ^  91«mU. 

e.  Practice;  Procedure ,  23-30* 
II.  In  Criminal  CcuseSf  31-59. 

a.  In  Oeneral,  31-4. 

h.  Bight    to;    When    Admitted  tOp 

35-9. 
o.  Duty  and  Liahility  of  BaU^  40^ 

d.  Bights  of  Sureties,  4r4-S. 

e.  Betease  of  Sureties,  49»9B. 
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Releaw  of  VeBsel  on  Bond  or  Stipulation, 
see   Admiralty.  IIL  e. 

Allowance  of.  Pendin<]^  Appeal,  see  Appeal 
and  Error,  2819.  2820. 

Fees  of  Clerk  for  Making  Record  Entry  of 
Recognizance,  see  Clerks,  25,  39. 

Clerk's  Fee  for  Drawing  Recognizance,  see 
Clerks,  74. 

of  Commissioner  for  Hearing  and  De- 
ciding Motions  on,  see  Commissioners, 
26. 

of  Commissioner  for  Taking  Oath  of 
Sureties  on,  see  Commissioners,  36. 

Admissibility  on  Trial  of  Evidence  on  Ques- 
tion of  Bail,  see  Evidence,  1287. 

Interest  on  Bail  Bond,  see  Interest,  10. 

Setting    Aside   Judgment   against    Sureties 
on  Confession,  see  Judgment,  1151. 

Right  on  Giving,  to  Discharge  from  Arrest 
on  Writ  of  Ne  Exeat,  see  Ne  Exeat. 

Sufficiency  of  Plea  on  Issue  of  Scire  Facias 
against  Bail,  see  Pleading,  764. 


7.  In  Civil  Aetiona* 


a.  In  €^eneral. 


Ri|^t  of  Bankrupt's  Bail  Holding  Property 
as  Indemnification,  see  Bankruptcy,  35. 

As  to  Imprisonment  for  Debt,  see  Imprison- 
ment for  Debt. 

Conclusiveness  of  Judgment  on  Prison  Bond, 
see  Judgment,  556. 

Conclusiveness  of  Judgment  Against  Person 
Giving,  see  Writ  and  Process,  79b. 

Mandamus  to  Control  Discretion  as  to,  see 
Mandamus,  56,  57. 

See  also  Writ  and  Process,  95. 

1.  [A  recognizance  of  bail  binds  land 
only  from  the  date  of  the  judgment  on  the 
wire  facias.  Campbell  v.  Richardson  (Ct. 
Com.  PL  Phila.)   1  Dall.  131,  1:68] 

2.  [Filing  a  declaration  is  no  waiver  of 
bail.  Caton  v.  M'Carty  (Pa.  Sup.  Ct.)  2 
Dall.  141,  1:323] 

3.  The  Process  act  of  1828  gives  to  debt- 
ors imprisoned  under  executions  from  the 
courts  of  the  United  States,  at  the  suit  of 
the  United  States,  the  privilege  of  the  jail 
limits  in  the  several  states,  as  they  were 
fixed  at  the  date  of  that  act.  United  States 
V.  Knight,  14  Pet.  301.  10:  465 
OiUd  In  Snead  v.  M*Coall,  12  How.  410.  18  L. 

ed.  1044 — aark  v.  Sohler,  1  Woodb.  &  M. 
S74,  Fed.  Cas.  No.  2.836 — Perry  Mfg.  Co. 
▼.  Brown.  2  Woodb.  &  M.  470,  Fed.  Cas.  No. 
11,015 — Sadller  v.  Fallen,  2  Curt.  C.  C. 
192,  Fed.  Cas.  No.  12,209— Springer  v.  Fos- 
ter. 2  Story,  387,  Fed.  Cas.  No.  18,26&— 
Rogers  V.  McKenzle,  1  Heisk.  517. 

4.  In  a  suit  on  a  bond  for  the  liberties  of 
the  jail  yard,  the  parties  are  bound  for 
nothing  whatsoever  but  what  is  contained 
ia  the  condition  of  the  bond,  whether  it  be 


or  be  not  conformable  with  the  law.  United 
States  V.  Knight,  14  Pet.  301.  10:  465 

Cited  m  Hudson  v.  Parker.  156  U.  8.  282,  39 

L.  ed.  426.  15  Sup.  Ct.  Rep.  450— Steele  v. 

Tutwller,    63    Ala.    872— State    v.    Polk,    14 

Lea,  6. 

6.  [Defendant,  having,  as  governor  of 
Guadaloupe,  confiscated  a  brig  and  cargo, 
and  being  arrested  in  Philadelphia  in  a  suit 
for  damages  therefor,  was  held  to  bail  with- 
out opinion  as  to  his  ultimate  liabilities. 
Waters  y.  OoUot  (Pa.  Sup.  Ct.)  2  Dall.  247, 

1 :  367] 

6.  [Defendant  mav  be  held  to  bail,  al- 
though the  action  has  been  once  discon- 
tinued in  a  state  court  on  refusal  by  that 
court  to  hold  him  to  bail.  Parasset  v. 
Gautier  (C.  Ct.)  2  Dall.  330,  Fed.  Cas.  No. 
10,709,  1 :  402] 

7.  It  is  not  strictly  true  that,  on  the  re- 
turn of  non  est  inventus  to  a  capias  ad  satis- 
faciendum against  the  principal,  the  bail 
is  "fixed,"  in  courts  acting  professedly  under 
the  common  law  and  independently  of  stat- 
ute.   Beers  v.  Haughton,  9  Pet.  329,     9:  145 

l».  Discharge  of  Surety;  Exoneretur. 

Reviewability  of  Order  on  Motion  to  Enter 

Exoneretur,  see  Appeal  and  Error,  41. 
Effect    of    Bankruptcy    of    Principal    upon 

Pending  Suit,  see  Bankruptcy,  62. 
Validity  of  Release  Obtained  While  Under 

Detention  for  Special  Bail,  see  Release, 

19. 
See  also  infra,  21,  22. 

8.  [Defendant  having  been  discharged 
on  common  bail,  on  a  special  bail  which 
was  given  without  his  knowledge  an  exonere- 
tur will  be  entered.  Myers  v.  Young  (Ct. 
Com.  PI.  Phila.)  2  Dall.  79,  1:  297] 

9.  Under  the  act  of  assembly  of  Virginia, 
defendant  may  enter  special  bail,  and  his 
appearance  or  entry  of  special  bail  before 
judgment  discharges  the  appearance  bail. 
Bartle  v.  Coleman,  6  Wheat.  475,  5:  309 
Cited  In  Gilliam  v.  Allen,  4  Rand.  (Va.)  502. 

10.  Defendant  cannot  appear  and  consent 
to  a  reference,  the  report  and  judgment  on 
which  is  to  bind  the  appearance  bail  as 
well 'as  himself;  his  appearance  of  itself 
discharges  the  appearance  bail.  Bartle  v. 
Coleman,  6  Wheat.  475,  5:  309 

11.  The  bail  is  fixed  by  the  death  of  the 
principal  after  the  return  of  the  ca.  sa. 
and  before  the  return  of  the  scire  facias, 
ind  the  bail  is  not  entitled  to  an  exoneretur 
in  such  a  case.  Davidson  v.  Taylor,  12 
Wheat.  604,  6:743 
Cited  in  Beers  v.  Haaghton,  9  Pet.  369,  9  L. 

ed.  160 — Woolfolk  v.  State,  10  Ind.  533 — 
Hayes  v.  Carrin^on,  21  How.  Pr.  145 — 
Oaantley  v.  Wheeler,  4  Lrfins.  495 — Com.  v. 
Mecollc,  28  Pa.  Co.  Ct.  694 — United  States  ▼. 
Bldredge,  5  Utah,  195,  14  Pac.  42. 

12.  The  discharge  from  imprisonment  on 
execution,  by  the  Secretary  of  the  Treas- 
ury, under  the  act  of  June  6,  1798,  providing 
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for  the  relief  of  imprisoned  debtors  who 
surrender  all  their  property,  of  the  principal 
in  a  bond  to  the  United  States,  does  not 
impair  or  affect  the  rights  of  the  United 
States  to  proceed  against  his  sureties  for 
the  amount  due  upon  the  judgment.  United 
States  V.  Stansbury,  1  Pet.  573,  7:  267 

13.  The  rule  of  the  circuit  court  which 
provides  that  "under  neither  mesne  nor 
final  process  shall  any  individual  be  kept 
in  prison,  who,  under  the  insolvent  law  of 
the  state,  has  for  such  demand  been  released 
from  imprisonment,"  is  a  defense  to  an  ac- 
tion of  debt  on  recognizance  of  special  bail, 
where  the  debtor  has  been  discharged  as 
insolvent.     Beers  v.  Haughton,  9   Pet.  329, 

9:  145 
Cited  In  Ross  v.  Duval.  13  Pet.  64,  10  L.  ed. 
60 — Cooke  V.  Avery,  147  U.  S.  387.  37  L.  ed. 
213,  13  Sup.  Ct.  Rep.  340 — Hathaway  v. 
Roach,  2  Woodb.  &  M.  66,  Fed.  Cas.  No. 
6,213 — Perry  MfR.  Co.  v.  Brown,  2  Woodb. 
&  M.  469,  B'ed.  Cas.  No.  11,015— Russell  v. 
Thomas,  10  Pbila.  242,  31  Phila.  Leg.  Int. 
189. 

14.  After  bail  was  fixed,  the  principal  in- 
stituted proceedings  under  the  insolvent 
laws,  and  the  obligee  became  a  party;  but 
the  proceedings  were  dismissed.  Held,  the 
bail  can  claim  no  exemption  on  account  of 
these  proceedings.  Lyon  v.  Auchincloss,  12 
Pet.  234,  9:  106B 
Cited   in   United   States   v.    Eldredge,   6   Utah, 

194,  14  Pac.  42. 

15.  When  bail  are  entitled  to  be  dis- 
charged, ex  dehito  justitias,  they  may  not 
only  apply  for  an  expneretur  by  way  of 
summary  proceedings,  but  they  may  plead 
the  matter  as  a  bar  to  a  suit,  in  their  de- 
fense.    Beers   v.   Haughton,   9   Pet.   329, 

9:  145 

16.  Where  the  discharge  of  bail  is  matter 
of  indulgence  only,  the  application  is  to  the 
discretion  of  the  court;  and  an  exoneretur 
cannot  be  insisted  on,  except  by  way  of 
motion.     Beers  v.  Haughton,  9  Pet.  329, 

9:  145 

17.  Upon  the  issue  of  a  sci.  fa.  against 
bail,  a  plea  setting  up  that  the  note  upon 
which  the  judgment  had  been  obtained  tiad 
been  paid  before  the  judgment  was  rendered 
is  bad.  The  plaintiff  cannot  be  required  to 
prove  his  demand  twice.  Morsell  v.  Hall, 
13  How.  212,  14:  117 

Editorial  notes. 
Discharge  of  baft. 

6:  743;  9:  145;  35:  679 

e.  Breach, 

18.  A  bond  conditioned  that  a  debtor 
would  not  depart  from  prison  bounds  until 
discharged  by  due  course  of  law  is  not 
broken  by  a  departure  under  authority  of  a 
discharge  obtained  by  fraud.  Simms  v.* 
Slacum,  3  Cranch.  300.  2:  446 
Cited  in   Ammldon  v.  Smith,  1  Wheat.  460,  4 

L.  ed.  135— Davis  v.  Cathey,  1  Stew.   (Ala.) 
404. 

19.  A  discharge  in  Ehode  Uland  of  a  per- 


son imprisoned  for  debt,  although  obtainetl 
by  fraud  and  perjury,  is  not  a  breach  ol 
bond  for  the  liberty  of  the  prison  vard. 
Ammidon  y.  Smith,  1  Wheat.  447,      4*:  132 

20.  A  discharge  obtained  from  the  proper 
court,  in  pursuance  of  a  special  resolu- 
tion of  the  legislature  discharging  the  party 
from  all  his  debts,  etc.,  and  from  all  im* 
prisonment,  arrest,  and  restraint  of  his 
person,  was  a  "lawful  discharge"  within  the 
meaning  of  a  bond  for  the  jail  limits,  and 
his  going  at  large  under  it  was  not  a  breacii 
of  the  condition  of  the  bond.  Mason  v. 
Haile,  12  Wheat.  370,  6:660 
Cited  in  Towne  v.  Bmlth,  1  Woodb.  &  H.  121. 

red.  Cas.  No.  14.115— -WUckena  v.  WUlet.  1 
Keyes,  625. 

d.  Surrender  of  Brinoipal. 

21.  When  the  party  is,  by  the  practice  of 
the  court,  entitled  to  an  exoneretur  without 
a  positive  surrender  of  the  principal,  af- 
Gording  to  the  terms  of  the  recognizance,  he 
is  a  fortiori  entitled  to  insist  on  it  by  way 
of  defense,  when  he  is  entitled,  ex  debito  jiu- 
titicBf  to  surrender  the  principal.  Beers  v. 
Haughton,  9  Pet.  329,  9:  145 
Cited  In  Lyon  v.  Anchlncloss.  12  Pet.  236.  9  L. 

ed.  1069 — Duncan  v.  Darst,  1  How.  307.  11 
L.  ed.  142 — Brook  v.  Brown.  5  Cranch.  C. 
C.  487,  Fed.  Cas.  No.  1,931— Gray  v.  Mun- 
roe,  1  McLean,  530,  Fed.  Cas.  No.  5.724— 
Long  V.  Dlckerson,  15  Blatchf.  466.  Fed.  Cas. 
No.  8,480 — Griffln  v.  Moore.  2  Ga.  335— 
Mather  v.  People,  12  111.  11— Woolfolk  v. 
State,  10  Ind.  534 — Brown  v.  Diilahanty.  4 
Smedes  &  M.  724.  43  Am.  Dec.  499— Steel- 
man  V.  Mattlz,  38  N.  J.  L.  251,  20  Am.  Kep. 
389— McKay  v.  Ray,  63  N.  C.  47— Wood  v. 
Funk,  7  Ohio,  pt.  1,  p.  198 — Pepper  v.  Dooera, 

I  Miles     (Pa.)     64— Pennlman's     Petition, 

II  R.  I.  841— United  SUtes  v.  Eldredge.  5 
Utah,  193,  14  Pac.  42— White  v.  Crump,  1» 
W.  Va.  593. 

22.  Where  the  prii^cipal  would  be  entitled 
to  an  immediate  and  unconditional  dis- 
charge if  he  had  been  surrendered,  then  the 
bail  are  entitled  to  relief  by  entering  an 
exoneretur  without  any  surrender.  And  a 
fortiori  this  doctrine  will  apply  when  the 
law  prohibits  the  party  from  being  impris- 
oned at  all,  or  when,  by  the  positive  opera- 
tion of  law,  a  surrender  is  prevented.  Beers 
V.  Haughton,  9  Pet.  329,  9: 146 

e.  Practice;  Rroeedure, 

Procedure  in  Federal  Courts;  Adoption  of 
State  Practice,  see  Courts,  1317. 

Suit  in  Different  Court  from  that  which 
took  Recognizance,  see  Courts,  1568. 

23.  [Before  return  of  a  capias  in  Pennfyl* 
vania,  a  question  of  bail  may  be  brought  be- 
fore a  single  judge;  after  the  retoni  it 
must  be  to  the  court,  and  must  be  on  tb'^ 
first  day  of  the  term  or  reasonably  soon 
thereafter.  Borger  v.  Searle  (Pa.  Sup.  Ct) 
2  Dall.  110,  1:310J 

24.  [Proceedings  on  a  bail  bond  stayed 
on  paying  oosta,  etc,  after  a  fi.  la.  issued 
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at  tliird  term.    Cftrrew  v.  Willing  (Ct.  Com. 
PL   Phila.)    1   Dall.   130,  1:68] 

26.  [On  a  hearing  as  to  bail,  the  court 
will  not  go  into  the  merits  of  the  contro- 
versy further  than  to  ascertain  the  probable 
grounds  of  plaintiff's  claim.  Parasset  v. 
GauUer  (C.  Ct.)  2  Dall.  330,  1:  402] 


If  the  defendant  does  not  appear  or 
give  special  bail,  the  appearance  bail  may 
defend  the  suit,  and  is  liable  to  the  same 
judgment  as  the  defendant  would  have  been 
liable  to.    Bartle  v.  Coleman,  6  Wheat.  475, 

5:309 

29.  In  Maryland  a  recognizance  of  bail 
may  be  taken  before  two  justices  of  the 
peace.     Morsell  v.  Hall,   13   How.  212, 

14:  117 

30.  The  requirements  for  hoIding»a  defend- 
ant to  bail  in  the  District  of  Columbia  are 
regulated  by  the  act  of  Congress  of  Aug.  1, 
1842  (5  Stat,  at  L.  498,  chap.  108)  and 
not  by  the  act  of  Maryland.  Be  Taylor,  14 
How.  3,  14:  302 


/I.  In  Chritninal  Cases. 
a.  In  Qeneral. 

Jurisdictional  Amount  on  Appeal  from  Judg- 
ment against  Suretiefl,  see  Appeal  and 
Error,  619. 

Allowance  of,  Pending  Appeal,  see  Appeal 
and  Error,  2819. 

Fee  of  Commissioner  for  Taking  Acknowl- 
edgment to  Recognizance,  see  Commis- 
sioners, 38. 

Discharge  from  Bail,  see  Criminal  Law,  101. 

Proprie^  of  Habeas  Corpus  to  Bring  up 
for  Admission  to  Bail,  Person  Com- 
mitted by  Another  Court,  see  Habeas 
Corpus,  19. 

Right  to  Remove  Proceedings  to  Federal 
Court,  see  Removal  of  Causes,  43. 

Forfeiture  of  Bail  Bond  in  State  Court 
after  Removal  of  Cause,  see  Removal 
of  Causes,  459. 

31.  A  party  is  liable  to  be  arrested  to 
answer  an  indictment  after  having  given  a 
recognizance,  when  the  recognizance  has 
been  forfeited,  and  the  party  has  not  ap- 
peared and  answered  and  been  tried  on  the 
indictment.     Re  Milbum,  9   Pet.  704, 

9:280 

32.  The  recognizance  of  bail,  in  a  criminal 
case,  is  not  designed  as  a  satisfaction  for 
the  offense,  but  as  a  means  of  compelling 
the  party  to  submit  to  the  trial  and  punish- 
ment which  the  law  ordains  for  the  offense. 
Be  Milbum,  9  Pet.  704,  9:  280 
died  In  United  States  v.  Murphy,  82  Fed.  901. 

83.  Where  a  judgment  by  confession  on 
an  indictment  was  set  aside,  the  indictment 
remained,  and  the  recognizance  to  appear 
and  answer  to  it  was  valid.  Basset  v.  Uni- 
ted States,  9  Wall.  38,  19:  543 

34.  An    original    application    to    the    su- 
U.  8.  Dig.— 64 


preme  court  of  Utah  territory  for  habeas 
corpus,  by  one  convicted  of  crime,  and 
whose  application  to  be  admitted  to  bail 
pending  appeal  has  been  denied  by  the  trial 
court,  only  raises  the  question  of  the  right 
of  the  accused  to  be  discharged  on  bail 
from  all  custody  whatever,  and  does  not 
permit  any  inquiry  as  to  the  fact  that  the 
accused  has  been  confined  in  the  penitentia- 
ry by  the  marshal  to  whose  custody  he  was 
committed.  Clawson  v.  United  States,  113 
U.  S.  143,  5  Sup.  Ct.  Rep.  393,  28:  957 

Editorial  notes. 

[Indemnity  to,  in  criminal  cases,  14 
L.R.A.  78.] 

6.  Bight   to;    When   Admitted   to. 

Error  in  Refusing  to  Admit  to,  see  Appeal 
and  Error,  4972. 

35-6.  The  Supreme  Court  may  admit  to 
bail  on  the  charge  of  high  treason.  United 
States  V.  Hamilton,  3  Dall.  17,  1:490 
Cited  in  Re  McDonald,  9  Am.  L.  Reg.  679,  Fed. 

Cas.  No.  8,751. 

37.  [Circumstances  favoring  the  applica- 
tion must  be  very  strong  to  admit  to  bail 
a  person  charged  with  high  treason.  Uni- 
ted States  V.  Stewart  (C.  Ct.)  2  DalL  343, 

1:408] 

38.  Where  a  territorial  statute  provides 
that,  in  criminal  actions,  a  defendant  who 
has  appealed  from  a  judgment  imposing  a 
fine  may  be  admitted  to  bail  as  a  matter  of 
right,  and  as  a  matter  of  discretion  in  all 
other  cases,  on  an  appeal  from  a  judgment 
inflicting  both  fine  and  imprisonment,  he  is 
entitled  to  be  admitted  to  bail,  not  as 
matter  of  right,  but  only  in  the  discretion 
of  the  court.  Clawson  v.  United  States, 
113   U.   S.   143,   5   Sup.   Ct.   Rep.   393, 

28:957 
Cited  in   McKane  v.   Durston,   153   U.   S.   687, 
38  L.  ed.  868.  14  Sup.  Ct.  Rep.  913 — Brooks 
V.  United  States,  6  N.  M.  79,  27  Pac.  510. 

39.  A  certificate  of  probable  cause  issued 
on  behalf  of  one  sentenced  to  pay  a  fine  and 
be  imprisoned  does  not  necessarily  carry 
with  it  the  right  to  bail,  or  deprive  the 
court  of  all  discretion  in  the  premises,  un- 
der a  statute  providing  that  one  who  has 
appealed  from  a  judgment  imposing  a  fine 
may  be  admitted  to  bail  as  a  matter  of 
right,  and  as  a  matter  of  discretion  in  all 
other  cases.  Clawson  v.  United  States,  113 
U.  S.  143,  5  Sup.  Ct.  Rep.  393,  28:  957 

Editorial  note. 
When  defendant  admitted  to  bail.    6:  743 

c.  Duty  and  Liability  of  Bail, 

40.  The  fact  that  bail  in  a  criminal  bail 
bond  are  indemnified  can  have  no  effect  on 
their  legal  liability  on  such  bond.  Taylor 
V.  Taintor,  16  Wall.  366,  21:  287 

41.  It  was  the  duty  of  sureties  on  a  bail 
bond,  who  permitted*  their  principal  to  go 
into  anotlier  state,  where  he  was  arrested  on 
a   requisition   from   a  third  state,  to  have 
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made  themselves  aware  of  his  arrest,  and 
to  have  interposed  their  claim  to  his  cus- 
tody, and  not  to  have  allowed  him  to  be  de- 
livered to  the  governor  of  the  latter  state 
without  being  heard.  Taylor  ▼.  Taintor,  16 
Wall.  366,  21:287 

42.  Liabilities  of  sureties  on  a  recogni- 
zance are  limited  to  the  precise  terms  of 
contract.  Reese  v.  United  States,  9  Wall. 
13,  19:  541 
Cited  in  State  v.  Lambert,  44  W.  Va.  811,  28  S. 

E.  980. 

43.  Where  a  recognizance  provided  for  the 
personal  appearance  of  defendant  at  the 
next  term  of  the  court  and  at  any  subse- 
quent term,  sureties  are  not  bound  for  his 
appearance  at  a  term  years  later,  depend- 
ing for  its  designation  on  a  contingent  event. 
Reese  v.  United  States,  9  Wall.  13,    19:  541 

41.  Bights  of  Sureties, 

Right  of  Subrogation  of  Sureties  on  Recog- 
nizance, see  Subrogation,  25,  26. 

44.  The  power  of  arrest  by  bail  can  only 
be  exercised  within  the  territory  of  the 
United  States.  Reese  v.  United  States,  9 
Wall.  13,  19:  541 

45.  When  bail  is  given,  the  principal  is 
regarded  as  deliver^  to  the  euBtody  of 
his  sureties.  They  may  seize  him  and  de- 
liver him  up,  and  if  tiiat  cannot  be  done 
at  once,  they  may  imprison  him  until  it 
can  be  done.  Taylor  v.  Taintor,  16  Wall. 
366,  21 :  287 
Cited  In  Cosgrove  v.  Winney.  1T4  U.  8.  68,  43 

L.  ed.  898,  19  Sup.  Ct.  Rep.  698 — United 
States  V.  Stevens,  16  Fed.  105— Re  James, 
18  Fed.  857— Re  Grice.  79  Fed.  632— United 
States  V.  Murphy,  82  Fed.  901 — Re  Von  Der 
Abe,  86  Fed.  962 — Re  Beavers,  125  Fed.  989 
— Coleman  v.  State.  121  Ga.  698,  49  S.  E. 
716 — State  v.  LlnRerfelt,  109  N.  C.  778,  14 
L.R.A.  608,  14  8.  E.  75 — Von  der  Ahe's  Case. 
20  Pa.  Co.  Ct.  810,  7  Pa.  DisL  R.  131,  28 
Pittsb.   L.   J.  N.   S.   267. 

46.  Where  a  recognizance  in  a  criminal 
case  is  forfeited  and  paid  by  the  bail,  they 
cannot  sue  the  principal  thereon  for  money 
paid  to  his  own  use,  or  on  account;  for  it 
was  paid  on  their  own  account  and  for  their 
own  neglect.  An  express  contract  to  indem- 
nify the  bail  in  a  criminal  case  may  be 
sustained,  but  no  such  contract  is  implied 
by  law.  United  States  v.  Ryder,  110  U.  S. 
729,  4  Sup.  Ct.  Rep.  196,  28:  308 
Cited  in  United  States  v.  Simmons,  14  L.R.A. 

79,  47  Fed.  576 — Maloney  v.  Nelson,  12  App. 
Div.  548,  42  N.  Y.  Supp.  418— State  v. 
Krohne,   4   Wye.    357,   34   Pac.   8. 

47-8.  Rev.  Stat  §  3468,  U.  S.  Comp.  Stat. 
1901,  p.  2314,  which  provides  that,  when  a 
surety  has  paid  the  United  States  the 
money  due  upon  a  bond,  he  shall  have  the 
like  priority  for  the  recovery  and  receipt  of 
the  moneys  out  of  the  estate  and  eflfects  of 
such  insolvent  or  deceased  principal  as  is 
secured  to  the  United  States,  does  not  em- 
brace recognizance  in  criminal  cases,  and 
does    not    apply    to    bail    therein.      United 


States  V.  Ryder,  110  U.  S.  729,  4  Sup.  Ct 

Rep.  196,  28:  308 

Cited  in  United  States  v.  Simmons,  14  L.R.A. 

79.  47  Fed.  676 — Jackson  v.  Davia,  4  Maekey, 

202— Myers  v.  Miller,  46  W.  Va.  616.  81  8. 

B.  976. 

Editorial  notes. 

When  and  where  bail  in  criminal  casee 
may  arrest  principal.  19:  541 

[Rights  of  sureties  on  bail  bond  to  pur- 
sue principal  into  another  state  to  arrest 
him,  14  LJI.A.  605.] 

e.  Release  of  Sureties, 

See  also  supra,  41. 

49.  Bail  in  a  criminal  bail  bond  will  be 
exonerati^  only  where  the  performance  of 
the  condition  is  rendered  impossible  by  the 
act  of  God,  the  act  of  the  obligee,  t>r  the 
act  of  law.  Taylor  v.  Taintor,  16  Wall. 
366,  21 :  287 
Cited  in  Clark  v.  Barnard,  108  U.  S.  454,  27 

L.  ed.  787,  2  Sap.  Ct.  Rep.  878 — ^United 
States  V.  McGlaslien,  66  Fed.  538 — Cain 
V.  State,  65  Ala.  173 — Ringeman  v.  State. 
186  Ala.  182,  84  So.  351 — Huston  v.  People. 
12  Colo.  App.  276,  55  Pac  262 — People  use 
of  Maaterson  v.  Hathaway,  206  III.  51,  68  N. 
E.  1053 — Steelman  ▼.  Mattlx,  88  N.  J.  L. 
249,  20  Am.  Rep.  38 — Sedberry  y.  Carrer. 
77  M.  C.  828. 

50.  If,  after  a  bail  bond  Is  executed,  the 
principal  is  imprisoned  in  another  state  for 
the  violation  of  the  criminal  law  of  that 
state,  it  will  not  avail  to  protect  him  or 
his  bail.     Taylor  v.  Taintor,  16  Wall.  366. 

21:287 
Cited    In    Re    Fltton,    56    Fed.    272 — Klnc    v. 
State,  18  Neb.  890,  25  N.  W.  519. 

51.  Sureties  on  a  bail  bond  cannot  avail 
themselves  of  an  impossibility  of  perform- 
ance of  which  their  principal  oould  not  avail 
himself,  by  reason  of  his  commission  of 
crime  in  another  state,  to  the  law  of  which 
he  was  delivered,  and  in  which  he  is  im- 
prisoned.   Taylor  v.  Taintor,  16  Wall.  366, 

21:  287 

52.  The  sureties  on  a  bail  bond  who  per- 
mit their  principal  to  go  to  another  state, 
where  he  is  arrested  on  a  requisition  from 
the  governor  of  a  third  state  for  a  crinM 
previouslv  committed  therein,  to  which  state 
he  is  taiken  and  there  convicted  and  im- 
prisoned, cannot  escape  liability  on  their 
bond  on  the  ground  of  impossibility  of  per- 
formance by  the  act  of  the  law  of  the  state 
where  the  bond  was  given,  where  the  govern- 
or of  that  state  was  not  informed  of  tha 
requisition  proceedings,  so  as  to  be  able  to 
assert  the  superior  claim  of  his  state  to 
the  person  of  the  principal.  Taylor  v.Tain- 
tor,  16  Wall.  366,  21 :  287 
Cited  In   Rosenbanm    v.   United   States  Credit 

System  Co.  64  N.  J.  L.  86,  44  Atl.  966. 

53.  The  act  of  the  governor  of  a  state  iB 
delivering  the  principal  of  a  bail  bond,  who 
had  come  into  the  state  after  his  arrest,  to 
the  governor  of  a  third  state  for  a  crime 
committed  there,  was  not  "the  act  of  the 
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law*'  within  the  legal  me^ining  of  the  term, 
BO  as  to  exonerate  the  sureties  on  the  bond, 
but  the  act  of  the  criminal  in  violating  the 
law  of  the  third  state,  thus  putting  in  mo- 
tion the  machinery  to  bring  him  within  its 
reach.     Taylor  v.  Taintor,  16  Wall.  366, 

21 :  287 
Cited  In  Re  Beayers,  131  Fed.  368 — Barrangrer 
▼.  Baum,  103  Oa,  474,  68  Am.  St.  Rep.  113, 
80  8.  B.  524 — Re  Briscoe,  51  How.  Pr.  434 — 
People  ex  rel.  Gallagher  v.  Hagan,  34  Misc. 
86,  60  N.  Y.  Sopp.  475 — Bx  parte  Hobbs,  82 
Tex.  Crfm.  Rep.  318,  40  Am.  St.  Rep.  782, 
22  S.  W.  1035. 

54.  The  sureties  upon  a  bond  given  for 
the  appearance  of  the  accused  are  released 
by  an  "act  of  the  law"  when  the  governor, 
acting  in  his  official  character,  and  repre- 
senting the  sovereignty  of  the  state,  surren- 
ders the  acciised,  upon  requisition,  to  an- 
other state,  where  he  is  imprisoned  and  his 
appearance  rendered  impossible.  Taylor  v. 
Taintor,  16  Wall.  366,  21 :  287 
Cited  In  Re  Beavers,  131  Fed.  368 — Re  Mohr, 

73  Ala.  500,  40  Am.  Rep.  63 — Re  Scrafford, 
50  Hun,  327,  12  N.  T.  Supp.  043 — Work  v. 
Corrington,  34  Ohio  St.  78,  32  Am.  Rep. 
345 — State  ex  rel.  Brown  v.  Stewart,  60 
Wis.  502,  50  Am.  Rep.  388,  10  N.  W.  420. 

55.  Payment,  by  the  bail,  of  their  recog- 
nizance in  criminal  cases,  though  it  dis- 
chir:^  the  bail,  does  not  discharge  the  ob- 
ligation of  the  principal  to  appear  in  court; 
that  obligation  still  remains,  and  the  prin- 
cipal may  at  any  time  be  retaken  and 
brought  into  court.  United  States  v.  Ryder, 
110  U.  8.  729,  4  Sup.  Ct  Rep.  196,    28:  308 

56.  Any  change  in  the  contract  made  by 
the  principal  without  assent  discharges  the 
sureties,  though  it  be  of  advantage  to  the 
sureties.  Reese  v.  United  States,  9  Wall. 
13,  19:  541 
Explained  in  United  States  v.  Ambrose,  7  Fed. 

557. 

Cited  In  Cross  ▼.  Allen,  141  U.  S.  637,  35  L. 
ed.  849,  12  Sup.  Ct.  Rep.  67 — Prairie  State 
Nat.  Bank  v.  United  States,  164  U.  S.  238, 
41  L.  ed.  418.  17  Sup.  Ct.  Rep.  142— United 
States  Fidelity  ft  G.  Co.  v.  Golden  Pressed 
&  Fire  Brick  Co.  101  U.  S.  423,  48  L.  ed. 
245.  24  Sup.  Ct.  Rep.  142 — United  States 
V.  Backland,  33  Fed:  157 — Barnshaw  v. 
Boyer,  60  Fed.  530 — Fertlg  v.  Bartles,  78 
Fed.  867 — United  States  Glass  Co.  v.  West 
Virginia  Flint  Bottle  Co.  81  Fed.  095— 
Jacksonville,  M.  &  P.  R.  ft  Nav.  Co.  v.  Hoop- 
er. 20  C.  C.  A.  386.  62  U.  S.  App.  570,  85 
Fed.  624 — United  States  v.  American  Bond- 
ing ft  T.  Co.  32  C.  C.  A.  423,  61  U.  S.  App. 
584,  80  Fed.  020— United  States  v.  Freel, 
92  Fed.  301— Ziegler  v.  Hallaban,  126  Fed. 
701— Zeigler  v.  Ilallahan,  66  C.  C.  A.  4,  131 
Fed.  208 — People"  v.  McReynoIds,  102  Cal. 
312,  36  Pac.  590 — Orleans  ft  J.  R.  Co.  v. 
International  Constr.  Co.  113  La.  413,  37 
So.  10 — Com.  V.  Carl,  20  Pa.  Co.  Ct.  61 — 
Walla  Walla  County  v.  Ping.  1  Wasb.  Terr. 
348 — Lamonte  v.  Ward,  36  Wis.  663. 

57.  Stipulation  to  postpone  the  trial  until 
after  the  final  disposition  of  other  cases  dis- 
charged the  sureties.  Reese  v.  United 
States,  9  Wall.  13,  19:  541 
Cited  in  State  v.  Spear.  54  Vt.  504. 

^  The  power  of  arrest  bj  bail  cap  be 


exercised  only  within  the  territory  of  the 
United  States.  Consent  of  the  government 
that  defendant  in  a  criminal  action  depart 
from  the  United  States  and  remain  abroad 
an  indefinite  period,  without  the  concurrence 
or  knowledge  of  his  sureties,  discharges  the 
sureties.  Reese  v.  United  States,  9  Wall. 
13,  19:541 

Cited  in    State   v.   Bieeman,    12   Mont.    16,   29 

Pac.    534 — State    v.    Lingerfelt,    100    N,    C. 

778,  14  L.R.A.  608,  14  S.  E.  75. 

59.  After  removal  of  a  criminal  cause 
from  the  state  court  to  the  Circuit  Court 
there  can  be  no  breach  of  the  bail  bond 
given  to  secure  the  attendance  of  the  ac- 
cused for  trial  in  the  state  court,  and  pro- 
ceedings taken  therein,  upon  failure  of  the 
accused  to  appear,  to  forfeit  the  bond  and 
render  judgment  upon  it  against  the  sure- 
ties are  coram  nan  judice  and  void.  Davis 
V.  South  Carolina,  107  U.  S.  597,  2  Sup. 
Ct.  Rep.  636,  27:  574 

Cited  in  State  v.  Adler,  67  Ark.  477,  66  8.  W. 
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BAIIjMBNT. 

/.  In  Oeneral,   Jf*7. 
II.  Rights  of  Bailee,  8^9. 
Ill,  Duty  and  Uahility  of  Bailee,  10*6. 

Estoppel   of   Bailee,   see   Estoppel,   335. 

Deposits  of  Bills  and  Notes  with  Bank  Presi- 
dent as  Pledge,  see  Pledge,  18. 

Bailee  as  Necessary  Party  for  Purpose  of 
Determining  Right  to  Remove,  see  Re- 
moval of  Causes,  75. 

Conversion  by  Creditor  Holding  as  Bailee, 
see  Trover,  7. 


I.  In  General, 

1.  If  the  importer  has  the  general  right 
and  property  in  the  goods,  that  right  draws 
after  it  a  constructive  possession,  and  the 
master  of  the  ship  is  but  a  bailee  maintain- 
ing the  possession  for  his  benefit.  Conard 
V.   Pacific  Ins.  Co.   6  Pet.  262,  8:  392 

2.  The  owner  and  master  of  a  vessel  is  the 
bailee  of  the  cargo,  and  may  maintain  an 
action  for  its  destruction.  Newell  v.  Nor- 
ton, 3  Wall.  257,  18:  271 
Cited  io  The  Metis,  5  Ben.  206.  Fed.  Cas.  No. 

9,500— Nott  V.  The  Sabine.  2  Woods.  212. 
Fed.  Cas.  No.  10.366 — Sun  Mut.  Ins.  Co.  v. 
Mississippi  Valley  Transp.  Co.  6  McCrary, 
483.   17  Fed.  923. 

3.  By  the  act  of  accepting  goods  in  bail- 
ment, the  bailee  acknowledges  a  right  or 
title  in  the  bailor.  Dows  v.  National  Exch. 
Bank,  91  U.  S.  618,  23:  214 

4.  In  every  bailment  of  letting  for  hire, 
a  price  or  compensation  for  the  hire  is  es- 
sential. The  amount  may  not  be  stipulated, 
but    the    contract    must    contemplate    pay- 
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ment.     Herryford  ▼.  Davis  use  of  Jackson 
A  S.  Co.  102  U.  S.  235,  26:  160 

Cited  In  Scott  Hin.  k  Smelting  Co.  ▼.  Shultz, 
67   Kan.   607,   78  Pac.  003. 

Editorial  notes. 

Factors  or  warehousemen  as  bailees. 

26:433 

Gtoods  taken  from  bailee  by  process  of  law 
or    by    title    paramount.  23:  978 

[Of  bicycle,  47  LJI.A.  305. 

Implied  warranty  of  hired  horse  or  vehi- 
de.    19  L.R.A.  283.] 

What  constitutes. 

Bank  as  Bailee  of  Special  Deposit,  see 
Banks,  101,  105,  106. 

Prizemaster  as  Bailee,  see  Prize  and  Cap- 
ture, 188. 

Charterer  of  Vessel  as  Bailee  for  Hire,  see 
Shipping,  94c. 

Sufficiency  of  Evidence  to  Establish,  see 
Evidence,  2391. 

Distinction  between  Sale  and  Bailment,  see 
Sale,  1. 

6.  Where  articles  are  delivered  to  be 
manufactured,  if  the  product  of  the  identi- 
cal articles  delivered  is  to  be  returned  to  the 
original  owner  in  a  new  form,  it  is  a  bail- 
ment, and  the  title  does  not  vest  in  the 
manufacturer.  But  if  the  manufacturer 
may  deliver  any  other  product  of  equal 
value,  it  is  a  sale  or  a  loan,  and  the  tiUe 
vests  in  the  manufacturer.  Lafiin  &  R. 
Powder  Co.  v.  Burkhardt,  97  U.  S.  110, 

24:  973 
Cited  in  Hauselt  v.  Harrison,  105  U.  S.  405. 
26  L.  ed.  1076— Sturm  v.  Boker,  150  U.  S. 
830,  37  L.  ed.  1100,  14  Sup.  Ct.  Rep.  99 — 
DeJaramillo  v.  United  States,  37  Ct.  CI.  220 
— Gonzales  j  Garcia  v.  United  States,  37 
Ct.  CI.  252 — Union  Stock  Yards  &  Transit 
Co.  V.  Western  Land  &  Cattle  Co.  7  C.  C. 
A.  665,  8  U.  S.  App.  .438.  59  Fed.  53— 
Scott  Min.  &  Smelting  Co.  y.  Shultz,  67  Kan. 
607.  73  Pac.  903 — Potter  v.  Mt.  Vernon  Roll 
er  Mill  Co.  101  Mo.  App.  584,  73  S.  W.  1005 
— Haskins  v.  Dern,  19  Utah,  99,  56  Pac.  953 
— Rehard  v.  Clem,  86  Va.  379,  10  S.  E.  504. 

6.  Where  a  manufacturing  company 
agreed  to  furnish  to  a  patentee  raw  ma- 
terials, or  the  money  necessary  to  purchase 
them,  and  a  certain  allowance  for  salaries 
and  incidental  expenses,  and  the  product 
when  manufactured  was  to  be  consigned  to 
the  company,  and  the  advances  charged 
against  the  patentee,  the  title  to  the  pro- 
duct was  in  the  patentee.  The  delivery  of 
the  materials  to  him  did  not  create  a  bail- 
ment. Laflin  A  R.  Powder  Co.  t.  Burkhardt, 
97  U.  S.  110,  24:  973 

7.  When  the  identical  article  is  to  be 
returned  in  the  same  or  in  some  altered 
form,  the  contract  is  one  of  bailment,  and 
the  title  to  the  property  is  not  changed; 
but  when  there  is  no  obligation  to  return 
the  specific  article,  and  the  receiver  is  at 
liberty  to  return  another  thing  of  value, 
then  the  transaction  is  a  sale.  Sturm  v. 
Boker,  ISO  U.  S.  312,  14  Sup.  Ct.  Rep.  99, 

37:  1093 

Cited  in   The   Barnstable,    181    U.   8.   469,   46 

It,  ^.  957,  21  Sup.  Ct.  Rep.  684 — De  Jar^- 


millo  V.  United  States,  3T  Ct.  CI. 
Gonzales  y  Garcia  v.  United  States,  37  Ct. 
CI.  251 — Union  Stock  Yards  &  Transit  Co. 
v.  Western  Land  &  Cattle  Co.  7  C.  C.  A.  665. 
18  U.  S.  App.  438,  59  Fed.  53 — Re  Martin- 
Vernon  Music  Co.  132  Fed.  084 — John  Deere 
Plow  Co.  V.  McDavid,  70  C.  C.  A.  431.  137 
Fed.  811 — Harris  v.  Coe,  71  Conn.  163,  41 
Atl.  552— Gllman  v.  Gilby  Twp.  8  N.  a 
630,  73  Am.  St.  Rep.  791,  80  N.  W.  889^ 
Hopkins  V.  Cowen.  00  Md.  164,  47  I/.R.A. 
127,  44  Ati.  1062— Arbuckle  Bros.  ▼.  Klifc- 
patHck.  98  Tenn.  232,  36  L.B.A.  288,  60 
Am.  St  Rep.  854,  39  8.  W.  3. 


/I.  Bights  of  Bailee. 

Action  Over  against  Tort  Feasors  upon 

of  Goods,  see  Carriers,  129,   130. 
Evidence   of   Right   to   Sell,   see    Evidenee, 

2247. 
Insurable  Interest  of  Bailee,  see  Insurance, 

74,  75. 
Rights  in  Proceeds  of  Insuranee  Policy,  see 

Insurance,  648,  649. 
Rights  of  Bailee  on  Conditional  Sale,  see 

Sale,  86. 

8.  A  principal  is  not  bound  by  a  sale  by 
hiB  agent,  unless  he  held  him  out  aa  clothed 
with  authority  to  sell.  The  bailee  for  cus- 
tody has  not  the  indicia  of  an  agent  to  sell ; 
nor  are  small  sales  by  such  bailee,  during 
the  absence  of  the  owner,  evidence  of  hiA 
right  to  sell,  without  proof  of  the  owner't* 
knowledge  or  consent  to  the  sales.  An 
agent's  authority  cannot  be  proved  by  his 
own  acts  alone.  Thatcher  v.  Kaucher,  131 
U.  S  cxlvi,  Appz.  and  24:  511 

9.  A  limited  license  given  to  the  bailee 
to  sell  in  small  quantities  and  for  a  special 
purpose  confers  no  authority  to  dispose  of 
the  whole  property.  Thatcher  v.  Kaucher, 
131  U.  S.  cxlvi,  Appx.  and  24:  511 


///.  Duty  and  LiahUity  of  BaOee. 

Of  Bank  as  to  Special  Deposit,  see  Banka, 

100-110. 
As    to   Delivery   of   Goods    Levied   on,    sea 

Carriers,  138,  139. 
Measure   of    Recovery   Against   Bailee,   for 

Loss  of  Bonds,  see  Damages,  151. 
Liability  of  Charterer  of  Vessel  as  Bailee, 

see  Shipping,  94c. 
Duty  of  Pledgee,  see  Pledge,  34. 

10.  A  bailee  for  hire  is  only  responsible 
for  ordinary  diligence  and  liable  for  or- 
dinary negligence,  in  the  care  of  the  prop- 
erty  bailed.  CUrk  v.  United  SUtes,  95  U. 
S.  539,  24:  518 
Cited  in  Sun  Printing  k  Pub.  Asso.  ▼.  Moon, 

183  U.  S.  654,  46  L.  ed.  374,  22  Sup.  Ct. 
Rep.  240 — W.  H.  Beard  Dredging  CO.  ▼. 
Hughes,  118  Fed.  682 — McCormIck  ▼.  SUpyj. 
69  C.  C.  A.  571,  124  Fed.  61. 

11.  Gross  negligence  on  the  part  off  a 
gratuitous  bailee,  though  not  a  fraud,  ia,  in 
le^l  effect,  the  same  thin^.    It  if  a  t4i>i| 
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mud  ma  tction  on  the  case  Is  the  appropriate  | 
remedy  for  such  a  wrong.    First  Nat.  Bank 
V,  Graham,  100  U.  8.  699,  25:  750 

OiUd  In  Daniels  v.  Tearney,  102  U.  S.  420,  26 
L.  ed.  188 — Denver  ft  R.  G.  R.  Co.  ▼.  Har- 
ris, 122  U.  S.  608,  30  L.  ed.  1148,  7  Sap. 
Ct  Rep.  1286— Lake  Shore  &  M.  S.  R.  Co. 
▼.  Prentice,  147  U.  S.  109,  37  L.  ed.  102, 
18  Sup:  Ct.  Rep.  261 — Nevada  Bank  v. 
Portland  Nat  Bank,  59  Fed.  341 — Merchants 
Nat.  Bank  v.  Qollmartln,  88  Ga.  801,  17 
L.R.A.  324,  15  S.  E.  831— Greeley  ▼.  Nashua 
Say.  Bank,  63  N.  H.  147— Denver  &  R.  G. 
B.  Co.  V.  Harris,  3  N.  M.  117,  2  Pac.  360— 
Hussey  v.  Norfolk  Southern  R.  Co.  98  N.  C. 
42,  2  Am.  St.  Rep.  312,  8  S.  E,  923. 

12:  A  bailee  is  exempted  from  liability  for 
loss  of  the  consigned  goods  arising  from  in- 
evitable accident.  He  may,  however,  en- 
large his  liability  by  contract.  Sturm  v. 
Boker,  150  U.  S.  312,  14  Sup.  Ct.  Rep.  99 

37:  1093 
Cited  in  Fairmont  Coal  Co.  v.  ^ones  k  A.  Co. 

67   C.  C.  A.  267,   134   Fed.  713. 

13.  Delivery  to  the  true  owner,  on  his 
demand,  exonerates  the  bailee.  Hentz  v. 
The  Idaho  (The  Idaho)   93  U.  S.  575, 

23:978 

14.  Where  an  agent,  to  whom  money  was 
intrusted  to  loan,  lent  it  on  good  security  of 
bond  and  mortgage,  the  nenect  to  put  the 
mortgage  on  record,  by  which  the  money 
was  lost,  was  the  fauH  of  the  mortgagee, 
and  not  of  the  agent,  where  the  mortgagee 
had  it  in  his  own  possession  for  some 
months  before  it  lost  its  priority  by  the 
recording  of  a  subsequent  mortgage.  Tur- 
ton  V.  Dufief,  6  Wall.  420,  18:  868 
ated  in  Walker  v.  ManhatUn  Bank,  25  Fed. 

254. 

15.  Where  a  county  officer  deposited  with 
one  a  sum  of  money  to  be  paid  on  the  re- 
turn of  certain  stolen  books  of  record  of 
the  county,  the  county  cannot  recover  of 
him  the  money  so  paid  because  a  few  pages 
of  the  books  were  absent  or  defaced  when 
returned.  Such  a  person,  being  a  gratuitous 
agent  or  bailee  of  the  county,  is  not  liable 
to  refund  such  money,  in  the  absence  of 
bad  faith  in  his  part.  Eldridge  v.  Hill,  97 
U.  S.  92,  24:  970 

16.  Bailees  of  tobacco  seized  in  an  action 
against  the  owners  for  its  forfeiture,  who 
were  left  in  possession  by  the  officer,  and 
who  sold  it  under  his  direction,  having 
retained  the  proceeds  for  more  than  four 
years  after  the  action  against  the  owners 
had  been  dismissed,  no  new  proceedings  be- 
ing begun,  are  justified  in  paying  over  the 
money  to  the  owners  of  the  tobacco,  and 
cannot  be  subsequently  made  liable  to  the 
United  States.  Pettigrew  v.  United  States, 
97  U.  S.  385,  24:  1029 

Editorial  notes. 

Liability  of  innkeeper  for  goods  and  mon- 
ey of  guest  25:  103 

Liability  of  bailee  for  loss  by  theft  or 
robbery.  20:  527 

fLiability    of   infant   bailee.     57    L.R.A. 


Liability  of  storekeeper  for  property 
stolen  from  customer.  10  L.R.A.  (N.S.) 
314.] 


BAKERIES. 

Regulation  of  Hours  of  Labor  in,  see  Con- 
stitutional Law,  607. 


BAIiliOT  BOX. 

Opening  of,  see  Elections,  15. 
Tampering  with,  see  Elections,  48,  49. 
Indictment  for  Interfering  with,  see  Indict- 
ment, etc.,  39. 


BANG. 

In  General,  see  Courts,  356. 

Raising  Federal  Question  in,  see  Appeal  and 
Error,  1309. 

Refusal  to  Order  Transfer  as  Federal  Ques- 
tion, see  Appeal  and  Error,  1629. 


BAiaSHMENT. 

Proceeding  for  Exclusion  of  Chinese  Labor- 
ers as,  see  Aliens,  156. 


BANK  BlliliS. 

Of  State  Bank  as  Bills  of  Credit,  see  States, 
220-223. 


BANK  BOOK. 

As  Equivalent  to  Account  Stated,  see  Ac- 
counts, 15. 


BANK  NOTES. 

Circulating  Notes  of  Bank,  see  Banks,  I.  k. 
Issuance  of  Municipal  Bonds  in  Lieu  of,  see 

Bonds,  193. 
Impairment   of   Obligation  of  Contract   by 

State  to  Accept  in  Payment  of  Debt, 

see  Constitutional  Law,  1247-1249. 
As  Currency,  see  Money,  11. 
Sufficiency  of  Payment  in,  see  Payment,  11. 

b,  4. 


BANK  OF  UNITED  STATES. 

Jurisdiction    of    Federal    Courts    Generally, 

see  Courts,  V.  c,  2,  d. 
State  Taxation  of,  see  Taxes,  201,  213-216. 
In  General,  see  Banks,  III. 
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BANKRUPTCY. 


BANKBUPTOT* 

I.  In  General,  I'll. 
II,  Jurisdiction  and  General  Proced- 
ure,    12-74:. 

a.  Jurisdiction  Generally,  12-28. 
h.  Conflicting,     Concurrent,    and 

Exclusive    Jurisdiction,    29- 

64. 

c.  General  Remedies  and  Proced- 

ure, 05-74. 

III.  What  are  Acts  of  Bankruptcy,  76- 

82. 

IV.  Petition  and  Adjudication,  83'90. 
V.  Trustees,     Referees,     and    Other 

Officers  in  Bankruptcy,  91-9. 
VI.  Assets,  Their  Collection,  and  Ad- 
ministration, 100-264a. 
a.  What  Constitutes  Assets,  100- 

28. 
h.  Avoidance  of  Prior  Transfer, 
Preference,  or  Levy,  124- 
222. 
1.  General    Effect    of   Insol- 
vency or  Adjudication  of 
Bankruptcy,   124-46. 
9.  Validity    of   Prior    Trans- 
fers,   Liens,    Assign- 
ments,     or      Attach- 
ments, 147-222. 

a.  In  General,  147-82. 

b.  Partiettlar       Transac- 

tions,   183-218. 
o.  Computation  of  Period 
of  Retroaetive  Avoid- 
ance,   214-22. 
cMode  of  Collecting  or  Recover- 
ing Assets,  223-60. 

d.  Abandonment    and    Redemp- 

tion of  Assets,  261-264a. 
VII.  Rights  in  Assets;  Title  of  Trus- 
tee or  Assignee,  266-300. 
VIII.  Actions  By  and  Against  Trustee 
or  Assignee,  307-13. 
IX.  Sale,   314-33. 
X.  Claims  and  Distrilmtion  of  Pro- 
ceeds of  Estate,  334-80. 

a.  Claims  Provable  and  Set-Offs, 

334-69. 

b.  Presentment  and  Proof,  360-6. 
o.  Distributive   Rights   and   Dis- 
tribution,  367-80. 

1.  In  General,  307-72. 

2.  Secured  and  Simple  Debts, 

373-8. 
8.  Claims  of  Different  Rank 

and  Priority,  379-80. 
XI.  Discharge     and     Effect     thereof, 
387-446. 

a.  Discharge  Generally,   387-96. 

b.  Persons   and   Rights   Affected 

by  Discharge,  397-4 lO. 
o.  Claims  Discharged,  411-42. 
d.  Revival  of  Discharged  Debts, 

443-6. 
XII.  Composition  with  Creditors,  440- 
61. 

XIII.  Review  of  Proceedings  and  Or- 

ders, 462-7. 

XIV.  Foreign     Bankruptcy     and     Dis- 

charge,   468-02. 


Right  of  Special  Partner  to  set  up  Bank- 
ruptcy Proceedings  against  Firm  in 
Abatement,  see  Abaatement  and  Revival, 
44. 

Necessity  of  Keeping  Separate  Account  with 
each   Bankrupt  Estate,  see  Banks,  84. 

Duty  of  Bank  with  which  Funds  of  Bank- 
rupt are  Deposited,  to  Pay  Checks,  see 
Banks,  119. 

Right  of  Holder  of  Note  to  Refuse  Payment 
which  would  be  an  Unlawful  Prefer- 
ence, see  Bills  and  Notes,  102. 

Suit  to  Quiet  Title  by  Grantee  in  Quit 
Claim  Deed  by  Bankrupt  after  Settle- 
ment of  Estate,  see  Cloud  on  Title,  31. 

What  Law  Governs,  see  Conflict  of  Laws, 
I.  f. 

Impairment  of  Contract  Obligations  by 
Bankrupt  Laws,  see  ConstitutionaLl 
Law,  IV.  g.  4,  ♦  (16). 

Contempt  of  Bankruptcy  Court,  see  Con- 
tempt,  14. 

Liability  of  Stockholders  on  Bankruptcy 
of  Corporations,  see  Corporations,  IX.  e. 

Time  of  Taking  Effect  of  Deed  Delivered 
Before  and  Acknowledged  After  Bank- 
ruptcy Act  Took  Effect,  see  Deeds,  24, 
25. 

Record  of  Bankruptcy  Proceedings  as  Evi- 
dence, see  Evidence,  1248. 

Conclusiveness  against  Assignee  of  Judg- 
ment against  Bankrupt,  see  Judgment, 
813a. 

As  Bar  to  Revival  of  Judgment,  see  Judg- 
ment, 1140. 


Limitation  of  Action  in  Bankruptcv ^ 

see  Limitation  of  Actions,  271-275,  324, 
325,  346,  368,  369,  378-380,  522-534, 
563,  605a. 

Charge  against  Property  Sold  on  Foreclosure 
for  Fees  of  Attorneys  of  Assignee,  see 
Mortgage,  462. 

Dissolution  of  Partnership  by,  see  Part- 
nership, 164,  218. 

Sufficiency  of  Bill  Seeking  to  Charge  Bank- 
rupt's Wife  with  Money  Received, 
Pleading,  876. 

Effect  of  Repeal  of  Bankruptcy  Law, 
Statutes,  693,  694. 

Liability  to  State  Taxation  of  Property  m 
Hands  of  Trustee  in  Bankruptcy,  see 
Taxes,  152. 

Bankrupt's  Right  to  Redeem  from  Tax  Sale, 
see  Taxes,  712. 

Competency  of  Bankrupt  as  Witness,  see 
Witnesses,  75,  86,  87. 

Insolvent   as   Witness,  see   Witnesses,    127. 

Competency  of  Parties  to  Testify  Against 
Assignees  in  Bankruptcy,  see  Wit- 
nesses, 136. 

Sufficiency  of  Statutory  Immunity  to  Sup- 
plant Privilege  of  Bankrupt  Wbeo 
Testifying  Before  Referee,  see  Wit- 
nesses,  202. 

Assignment  for  Creditors,  see  Assignment 
for  Creditors. 

State  Insolvency  Laws,  Generally,  tee  In- 
solvency. 
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1.  In  Oeneral, 

1.  The  main  object  of  the  bankruptcy  act 
18  to  secure  an  equal  distribution  of  the 
aiaets  of  an  insolvent  among  all  his  credit- 
ors, and  to  prevent  preferences.  Pirie  v. 
Chicago  Title  h  T.  Co.  182  U.  S.  438,  21 
Sup.  Ct.  Rep.  906,  45:  1171 

iJited  in   Dressel  ▼.   North   State  Lumber   Co. 

119   Fed.   634— Re   Blount,   142    Fed.  265— 

Stackhouse    v.    Holden,    66    App.    Dlv.    431, 

73    N.    T.    Supp.    203. 

2»  The  bankruptcy  act,  in  all  of  its  pro- 
visions, requires  prompt  action.  Wis  wall 
V.  Campbell,   93   U.   S.   347,  23:  923 

Cited  in  Ex  parte  Woolen,  104  U.  8.  301,  26 

L.    ed.    769 — Rosenthal    v.    Walker,    111    U. 

S.  191,  28  L.  ed.  897,  4  Sup.  Ct/  Rep.  882. 

Editorial  note. 

[Transfers  in,  as  affecting  property  out 
of  jurisdiction,  23  L.RA.  83.] 

Bupersedure  of  state  laws. 

Relative  Power  of  States  and  Nation, 

see  States,  131-140. 
Effect    on    State    Law    of    Repeal    of 

Bankruptcy  Act,  see  Statutes,  694. 
See  also  Insolvency,  1. 

3.  A  Federal  bankruptcy  law  suspends 
bankruptcy  and  insolvency  laws  so  far  as 
they  conflict  with  the  Federal  statute. 
Sturges   V.   Crownishield,   4   Wheat.   122, 

4:  529 
Cited  in  Re  Brown,  3  Nat.  Bankr.  Reg.  255, 
FM.  Cas.  No.  1,980 — Darst  v.  Duncan,  Fed. 
Cas.  No.  3,581 — Ex  parte  Barnes,  2  Story, 
326,  Fed.  Cas.  No.  4,237 — Re  Independent 
Ins.  Co.  Holmes,  104,  6  Nat.  Bankr.  Reg. 
261,  Fed.  Cas.  No.  7,017 — Re  Langley,  1 
Nat.  Bankr.  Reg.  569,  7  Am.  L.  Reg.  N.  S. 
437,  Fed.  Cas.  No.  11,006 — Re  Reiman,  7 
Beo.  468,  11  Nat.  Bankr.  Reg.  31.  Fed. 
Cas.  No.  11,673 — Re  Reynolds,  9  Nat.  Bankr. 
Reg.  62,  Fed.  Cas.  No.  11,723— Thornhlll 
▼.  Bank  of  Louisiana,  1  Woods,  8,  5  Nat. 
Bankr.  Reg.  878.  Fed.  Cas.  No.  13,992— Re 
GutwiUlg,  90  Fed.  477 — Re  Elmira  Steel  Co. 
109  Fed.  475 — Re  Macon  Sash,  Door  &  Lum- 
ber Co.  112  Fed.  830 — Carling  v.  Seymour 
Lumber  Co.  61  C.  C.  A.  6,  113  Fed*  488 — 
Rlson  V.  Powell,  28  Ark.  439 — Martin  ▼. 
Berry,  87  Cal.  209 — Boedefeld  v.  Reed,  65 
Cal.  301 — R.  H.  Herron  Co.  v.  Superior 
Court,  136  Cal.  281.  89  Am.  St.  Rep.  124, 
68  Pac.  814 — ^Harbaugh  v.  Costello,  184  111. 
113.  76  Am.  St.  Rep.  147,  56  N.  E.  363— 
Costello  V.  Harbaugb,  83  111.  App.  33 — 
Barnard  v.  Erwin,  2  Rob.  (La.)  409— West 
▼.  His  Creditors,  4  Rob.  (La.)  92 — Beacb  v. 
Miller,  15  La.  Ann.  602— Meekins  v.  Their 
Creditors,  19  La.  Ann.  497,  89  Am.  Dec.  658, 
3  Nat.  Bankr.  Reg.  511 — Anderson  y.  His 
Creditors,  88  La.  Ann.  1161 — Corey  v.  Rip- 
ley, 57  Me.  76,  2  Am.  Rep.  19 — Re  Damon, 
70  Me.  164 — Van  Nostrand  v.  Carr,  30  Md. 
131— Miller  v.  Mackenzie,  43  Md.  411,  20 
Am.  Rep.  Ill — Old  Town  Bank  y.  McCor- 
mlck,  96  Md.  361,  60  L.R.A.  578,  94  Am. 
St  Rep.  677,  63  Atl.  934— Blgelow  ▼.  Prltch- 
ard,  21  Pick.  173 — Grlswold  v.  Pratt,  9  Met. 
17 — ^Day  v.  Bardwell,  97  Mass.  250,  3  Nat. 
Bankr.  Reg.  469 — Parmenter  Mfg.  Co.  v. 
Hamilton,  172  Mass.  179,  70  Am.  St.  Rep. 
258,  61  N.  E.  529— Sadler  v.  Immel,  15  Nev. 
268 — Chamberlain  y.  Perkins,  61  N.  H.  340 — 
Steelman  v.  Mattlz,  36  N.  J.  L.  345 — Good- 
win V.  Sharkey,  6  Abb.  Pr.  N.  S.  67,  3  Nat. 


Bankr.  Reg.  560 — Angsbnry  v.  Crossman, 
10  Hun,  394— Maas  v.  O'Brien,  14  Hun,  98 — 
Marls  y.  Duron,  1  Brewst.  (Pa.)  429— Mc- 
Curdy  y.  Oantz,  26  Pa.  Co.  Ct.  418 — Marls 
V.  Duron.  6  Phlla.  328 — Com.  ex  rel.  Mlllin- 
ger  y.  O'Hara,  6  Phila.  404,  1  Nat.  Bankr. 
Reg.  92— Shryock  v.  Bashore,  11  Pblla.  566 
—Re  Rhodes,  30  Plttsb.  L.  J.  N.  S.  201— 
Hudson  y.  Bigham,  12  Helsk.  67. 

4.  The  operation  of  the  bankruptcy  laws 
of  the  United  States  cannot  be  defeated  by 
insolvent  commercial  corporations  applying 
to  be  woimd  up  under  state  statutes.  Re 
Watts,  190  U.  S.  1,  23  Sup.  Ct.  Rep.  718. 

47:  933 
died  In  Re  Salmon,  143  Fed.  402 — Hooks  v. 
Aldrldge,  76  C.  C.  A.  413,  145  Fed.  b69. 

5.  Statutes  of  a  state  regulating  the  ad- 
ministration of  a  debtor's  estate  by  a  trus- 
tee appointed  by  a  voluntary  assignment, 
under  which  the  debtor  does  not  obtain  a 
discharge  from  his  debts,  are  not  insolvent 
laws,  and  are  not  suspended  by  a  general 
bankruptcy  act.  Mayer  v.  Helhnan,  91  U. 
S.  496,  23:  377 

—  Editorial  notes. 

£fTect  of  national  bankrupt  law  on  state 
bankrupt  and  insolvent   laws.  4:  529 

[Relation  of  bankrupt  law  to  assign- 
ments and  insolvent  proceedings  under  state 
laws,  45  LJIA.  177.J 

Validity  of  act. 

Construction  of  Bankruptcy  Law 
Adopted  from  Foreign  Country,  see 
Statutes,  505. 

6.  To  determine  the  parties  in  whose 
favor  bankruptcy  laws  shall  operate  is 
within  the  discretion  of  the  legislature. 
Sturges  V.  Crowninshield,  4  Wheat.  122, 

4:529 
Cited  In  Leldlgh  Carriage  Co.  v.  Stengel,  87  C. 
C.  A.  220.  95  Fed.  647. 

7.  The  determination  of  the  status  of  the 
honest  and  unfortunate  debtor  by  his  libera- 
tion from  encumbrance  on  future  exertion 
is  matter  of  public  concern,  and  Congress 
has  power  to  accomplish  it,  throughout  the 
United  States,  by  proceedings  at  the  debtor's 
domicil.  Hanover  Nat.  Bank  v.  Moyses, 
186  U.  S.  181,  22  Sup.  a.  Rep.  857, 

46:  1113 
Cited   In   Re   Schwanlnger,    144    Fed.   557 — Re 
Home  Discount  Co.  147  Fed.  551. 

8.  The  bankruptcy  act  of  July  1,  1898 
(30  Stat,  at  L.  544,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3418),  is  not  unconstitutional 
because  it  provides  that  others  than  traders 
may  be  adjudged  bankrupts,  and  that  this 
may  be  done  on  voluntary  petition.  Han- 
over Nat.  Bank  v.  Moyses,  186  U.  S.  181, 
22  Sup.  a.  Rep.  857,  46:  1113 

9.  The  constitutional  requirement  that 
bankruptcy  laws  be  uniform  throughout  the 
United  States  is  not  violated  by  the  bank- 
ruptcy act  of  July  1,  1898  (30  Stat,  at  L. 
544.  chap.  541,  U.  S.  Comp.  Stat.  1901,  p. 
3418),  because  by  the  6th  section  of  that 
act  bankrupts  are  allowed  the  exemptions 
prescribed  by  the  state  law  in  force  at  the 
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time  of  the  filing  of  the  petition  in  bank- 
ruptcy. Haiiover  Nat.  Bank  v.  Moyses,  186 
U.  S.  181,  22  Sup.  Ct  Rep.  857,        46:  1113 

10.  With  the  policy  of  a  bankruptcy  law 
letting  in  all  classes, — others  as,  well  as 
traders, — and  permitting  the  bankrupt  to 
come  in  voluntarily,  and  be  discliarged 
without  the  consent  of  his  creditors,  the 
courts  have  no  concern;  that  matter  be- 
longs to  the  lawmakers.  Nelson  v.  Garland, 
1  How.  265,  11:  126 
Cited  Id  Hanover  Nat.  Bank  v.  Moyses,  186  U. 

8.  186,  46  L.  ed.  1118,  22  Sup.  Ct.  Rep. 
857— Re  California  P.  R.  Co.  11  Nat.  Bankr. 
Reg.  195,   Fed.  Cas.  No.  2,315. 

To  whom  act  is  applicable. 

See  also  supra,  8-10. 

11.  The  jurisdiction  of  the  bankruptcy 
court  to  adjudicate  a  railroad  company 
bankrupt,  and  to  administer  its  property, 
under  the  bankruptcy  act,  is  settled  by  the 
decisions  of  the  circuit  courts ;  and  this  court 
is  unwilling,  at  this  late  day,  to  re-examine 
the  question.  New  Orleans,  S.  F.  &  L.  R. 
Co.  V.  Delamore,  114  U.  S.  501,  5  Sup.  Ct. 
Rep.   1009,  29:244 


17.  Jurisdiction  and  General  Procedure, 
a.  Jurisdiction  Generally, 

Inception  of  Lien  or  Transfer  Before,  Con- 
summation After,  Period  of  Avoidance, 
see  infra,  VI.  b,  2,  c. 

Appellate  Jurisdiction,  Generally,  see  Ap- 
peal and  Error,  III.  d,  2,  f;  IIL  d,  3, 
d;  1078. 

Jurisdictional  Amount  on  Appeal,  Bee  Ap- 
peal and  Error,  318. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, in.  d,  9,  hy  19. 

Appellate  Jurisdiction  of  Question  as  to 
Jurisdiction,  see  Appeal  and  Error,  912, 
913. 

First  Raising  Objection  to,  on  Appeal,  see 
Appeal  and  Error,  4556,  4557. 

Disqualification  of  District  Judge  on  Ap- 
peal, see  Judges,  6. 

Right  to  Jury  Trial  in,  see  Jury,  27. 

Venue,  see  infra,  313. 

Ordinary  and  special  Jurisdiction  of 
Federal  courts. 

Jurisdiction  of  United  States  Supreme 
Court  to  Issue  Writ  of  Prohibition, 
see  Prohibition,  30b. 

12.  The  jurisdiction  of  the  district  court 
in  bankruptcy  matters  under  the  act  of 
1867  is  of  two  distinct  classes;  first,  juris- 
diction as  a  court  of  bankruptcy  over  the 
proceedings  in  bankruptcy  initiated  by  the 
petition  and  ending  in  the  distribution  of 
assets  amongst  the  creditors  and  the  dis- 
charge or  refusal  of  a  discharge  of  the 
bankrupt;  secondly,  jurisdiction,  as  an  or- 
dinary court  of  suits  at  law  or  in  equity 
brought  by  or  against  the  assignee  in  refer- 
ence to  alleged  property  of  the  bankrupt  or 


to  claims  alleged  to  be  due  from  or  to  him. 
Lathrop  v.  Drake,  91  U.  S.  516,  23:  414 

13.  Circuit  courts  have  a  general  super- 
intendence and  jurisdiction  of  all  cases 
arising  under  the  bankrupt  aet  of  1867,  for 
the  districts  where  bankruptcy  proceedings 
are  pending,  and  may,  upon  proper  proeeis 
of  any  party  aggrieved,  except  when  spe- 
cial provision  is  otherwise  made,  detemune 
the  case  as  in  a  court  of  equity;  and  sueh 
jurisdiction  may  be  exercised  eitiier  by  the 
court  or  by  any  justice  thereof,  in  term 
time  or  vacation.  Morgan  v.  Thomhill,  11 
Wall.  65,  20:60 
Cited  in   Knickerbocker   Ins.   Co.   v.   Comstock, 

16  Wall.  268.  21  L.  ed.  498,  8  Nat.  Bankr. 
Reg.  149 — Gifford  v.  Helms,  98  U.  S.  249, 
25  L.  ed.  58 — Cleveland  Ins.  Co.  v.  Globe 
Ins.  Co.  98  U.  S.  372,  25  L.  ed.  203 — Bardes 
V.  First  Nat.  Bank,  178  U  S.  532,  44  L.  ed. 
1180,  20  Sup.  Ct.  Rep.  1000 — Baebman  v. 
Packard,  2  Sawy.  268,  Fed.  Cas.  No.  709 — 
Glveen  v.  Smith,  1  Haskell,  364,  Fed.  Cas. 
No.  5,467— Re  Plcton,  2  Dill.  550,  Fed.  Cas. 
No.  11,136 — Sweatt  v.  Boston.  R.  &  B.  B. 
Co.  3  Cliff.  840,  Fed.  Cas.  No.  13.v;84 — Gil- 
bert V.  Lynch,  17  Blatchf.  405,  1  Fed.  114 — 
Re  Brlggs,  9  C.  C.  A.  586,  20  U.  S.  App.  579. 
61  Fed.  499— Mitchell  ▼.  McCIure,  01  Fed. 
621 — Re  Jacobs,  89  C.  C.  A.  660.  99  Fed. 
641 — Re  Tnne,  115  Fed.  914 — Minot  v. 
Tappan,  127  Mass.  889 — Cady  v.  Centrevllle 
Knit  Goods  Mfg.  Co.  48  Mich.  137,  11  N. 
W.  839— Mitchell  v.  McClure,  29  Pittsb.  L. 
J.  N.  S.  291. 

14.  In  case  of  a  contested  claim,  the 
district  court  has  jurisdiction  under  the  act 
of  1841,  if  resort  be  had  to  a  formal  bill 
in  equity  or  other  plenary  proceedings. 
Re  City  Bank  of  New  Orleans,  3  How.  292, 

11:603 

Cessation  and  continnaClon  of  Jnriadic- 
tion. 

See  also  infra,  314. 

15.  Because  a  general  assignee  was  joined 
with  his  assignors  in  a  petition  in  bank- 
ruptcy against  the  latter,  which  set  up  no 
cause  of  action  and  prayed  no  special  relief 
against  such  assignee,  he  does  not  there- 
fore continue  to  be  subject  to  the  orders  of 
the  court  without  other  process.  Louisville 
Trust  Co.  ▼.  Comingor,  184  U.  S.  18,  22 
Sup.  Ct.  Rep.  293,  46:  413 

16.  An  assignee  of  a  bankrupt  cannot  be 
deemed  to  have  consented  to  the  jurisdic- 
tion of  the  bankruptcy  court  to  compel 
him  by  summary  proceedings  to  pay  over 
to  the  trustee  in  bankruptcy  money  of  the 
bankrupt's  estate  which  he  had  disbursed 
or  which  he  had  retained  on  account  of  his 
commissions,  as  such  assignee  before  the 
bankruptcy  proceedings  were  commenced, 
because  he  participated  in  the  proceedings 
before  the  referee,  where  he  pleaded  sndi 
claims  at  the  outset,  and  made  formal  pro- 
test to  the  exercise  of  such  jurisdiction  be- 
fore the  final  order  was  entered.  Louisville 
Trust  Co.  V.  Comingor,  184  U.  S.  18,  22 
Sup.  Ct.  Rep.  293.  46:  41S 
Cited  In  Metcalf  Bros.  v.  Barker.  187  U.  8.  177, 

47  L.  ed  128,  23  Sup.  Ct.  Hep.  67 — CcnCrai 
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Grain  ft  Stock  Exchange  v.  Board  of  Trade, 
60  C.  C.  A.  305,  125  Fed.  469. 

17.  Where  a  sale  of  the  lands  of  a  bank- 
rupt estate  has  been  made  and  confirmed 
by  order  of  the  bankruptcy  court,  and  the 
lands  have  been  conveyed  by  the  assignee, 
the  circuit  court  of  the  United  States  is 
without  jurisdiction,  at  the  suit  of  the  pur- 
chaser, to  enjoin  a  sale  of  the  same  lands 
about  to  be  made  upon  the  order  of  a  state 
court.  Sargent  v.  Helton,  115  U.  S.  348,  6 
Sup.  Ct.  Rep.  78,  29:  412 
Cited  in  Re  Sawyer.  124  U.  S.  220,  81  L.  ed. 

400,  8  Sup.  Ct.  Rep.  482 — MadisonvlUe  Trac- 
tion Co.  V.  St.  Bernard  Mln.  Co.  106  U.  S. 
245,  49  L.  ed.  465,  25  Sup.  Ct.  Rep.  251 — 
Liouisville  Trust  Co.  v.  Cincinnati,  73  Fed. 
734— Chicago,  R.  I.  &  P.  R.  Co.  v.  St. 
Joseph  I'nioD  Depot  Co.  92  Fed.  26 — Lea  the 
T.  Thomas,  38  C.  C.  A.  78,  97  Fed.  ISO- 
James  V.  Central  Trust  Co.  30  C.  C.  A.  131, 
08  Fed.  404— Mills  v.  Provident  Life  &  T. 
Co.  40  C.  C.  A.  398,  100  Fed.  348— Stewart 
▼.  Wisconsin  C.  R.  Co.  117  Fed.  784— Texas 
Cotton  Products  Co.  v,  Starnes,  128  Fed. 
185 — Harrison  v.  Powers,  76  Ga.  243. 

18.  A  creditor  who  offers  proof  of  his 
claim,  and  demands  its  allowance,  subjects 
himself  to  the  dominion  of  the  court,  and 
must  abide  the  consequences.  Wiswall  v. 
Campbell,  93  U.  S.  347,  23:  023 
died  in  Grover  v.  Fox,  36  Mich.  458 — Lindsey 

▼.    Cockery,    20    Gratt.    650. 

SnltB  to  recover  assets  or  assert  adverse 
claim. 

Summary  Jurisdiction  to   Call  in  As- 
sets, see  infra,  223-228. 
See  also  infra,  35--45. 

19.  Suits  may  be  instituted  and  prose- 
cuted by  an  assignee  to  recover  the  assets 
of  the  bankrupt,  in  a  circuit  or  district 
court,  in  a  district  other  than  that  in  which 
the  decree  in  bankruptcy  was  entered. 
Dutcher  v.  Wright,  94  U.  S.  553,  24:  130 
Cited  in  Cox  v.  Wall.  2  N.  B.  N.  Rep.  576,  99 

Fed.   549. 

20.  The  jurisdiction  conferred  on  the  Fed- 
eral circuit  courts  by  the  2d  clause  of  §  2 
of  the  original  bankrupt  act,  which  extends 
to  a  suit  against  the  bankrupt  and  his  as- 
signee by  one  claiming  that  the  proceeds 
of  a  judgment  recovered  by  the  bankrupt 
belong  to  the  firm  of  which  the  husband  of 
the  complainant  was  a  member,  may  be  ex- 
ercised Dy  any  circuit  court  having  juris- 
diction of  the  parties,  and  is  not  confined 
to  the  court  of  the  district  in  which  the 
decree  of  bankruptcy  was  made.  Burbank 
V.  Bigelow,  92  U.  S.  179,  23:  542 
Lathrop  v.  Drake,  91  U.  S.  516,  23:  414 
Cited  in  Burbank  v.  Bigelow,  92  U.  S.  182.  23 

L.  ed.  543 — Clafiin  v.  Houseman.  93  U.  S. 
133,  23  L.  ed.  837 — Dutcher  v.  Wright.  94 
U.  S.  558.  24  L.  ed.  132 — Glenny  v.  Lang- 
don.  08  U.  S.  25.  25  L.  ed.  45 — Bardes  v. 
First  Nat.  Bank.  178  U.  S.  531.  44  L.  ed. 
1170.  20  Sup.  Ct.  Rep.  1000 — Gets  v.  First 
Nat.  Bank.  3  Ohio  L.  J.  144,  Fed.  Cas.  No. 
5.374 — Hallack  v.  Trltch.  17  Nat.  Bankr. 
Reg.  204.  Fed.  Cas.  No.  5,956 — M'Gehee  v. 
Hentz,  Fed.  Cas.  No.  8,794— Re  Tlfft,  Fed. 
Cas.  No.  14,034— Tlfft  v.*  Iron  Clad  Mfg.  Co. 
16  Blatchf.  53.  Fed.  Cas.  No.  14.035 — Walker 
T.  Towner,  4  Dill.  167.  Fed.  Cas.  No.  17,080— 


Gilbert  v.  Lynch,  17  Blatchf.  405. 1  Fed.  114 
— Clark  V.  Ewing.  0  Biss.  443,  3  Fed.  86 — 
Sbainwald  v.  Lewis.  6  Sawy.  588.  5  Fed. 
513 — Woolrldge  v.  McKenna,  8  Fed.  677 — 
Re  Litchfield,  13  Fed.  869 — Mason  v.  Hart- 
ford. P.  &  F.  R.  Co.  19  Fed.  55 — Lehman 
V.  La  Forge,  42  Fed.  494 — Cover  v.  Claflin, 
57  Fed.  513 — Re  Abraham,  35  C.  C.  A.  602. 
93  Fed.  777 — Perkins  v.  McCauIey,  98  Fed. 
287— Re  Woodbury,  2  N.  B.  N.  Rep.  285,  98 
Fed.  834 — Re  Jacobs,  30  C.  C.  A.  640,  00 
Fed.  541 — Bear  v.  Chase,  40  C.  C.  A.  185, 
3  N.  B.  N.  Rep.  172,  00  Fed.  23— Wall  v. 
Cox,  41  C.  C.  A.  410.  101  Fed.  405— Re 
Rusch.  53  C.  C.  A.  633,  116  Fed.  272— 
National  Bank  v.  Hobbs.  118  Fed.  628— 
Re  Williams,  120  Fed.  30 — Doroshow  v.  Ott, 
67  C.  C.  A.  646,  134  Fed.  742— Andrews  v. 
Mather,  134  Ala.  368,  32  So.  738— Blair  v. 
Hanna.  87  Ind.  300 — Wente  v.  Young,  12 
Hun.  227 — Bardsley  v.  Lysle,  104  Pa.  637, 
41  Phila.  Leg.  Int.  478 — Cuney  v.  Shaw,  56 
Tex.  437— Tabb  v.  Hughes,  1  Va.  Dec.  632. 

21.  The  clause  in  §  1  of  the  bankruptcy 
act  of  1867,  providing  that  the  powers 
conferred  on  the  district  court  may  be  ex- 
ercised as  well  in  vacation  time  as  in  term 
time,  does  not  apply  to  suits  at  law  or  in 
equity  by  or  against  the  assignee,  relating 
to  property  or  rights  of  property  of  the 
bankrupt,  transferable  to  or  vested  in  such 
assignee.     Smith   v.   Mason,   14   Wall.   419, 

20:748 
Cited  in  Glfford  v.  Helms,  98  U.  S.  249,  25 
L.  ed.  58 — Jobblns  v.  Montague,  5  Ben.  426. 
6  Nat.  Bankr.  Reg.  124.  Fed.  Cas.  No.  7.329 
— Shearman  v.  Bingham.  7  Nat.  Bankr.  Reg. 
496.  Fed.  Cas.  No.  12,762— Smith  v.  Craw- 
ford, 6  Ben.  502,  0  Nat.  Bankr.  Reg.  42,  Fed. 
Cas.  No.  13,030. 

22.  Controversies,  to  be  cognizable  in  the 
district  or  circuit  courts,  under  §  2,  cl.  3, 
of  the  bankruptcy  act  of  1867,  must  relate 
to  some  property  or  rights  of  property  of 
the  bankrupt  transferable  to  or  vested  in 
the  assignee;  and  suit  must  be  in  the  name 
of  the  assignee  against  the  party  claiming 
an  adverse  interest,  or  vice  versa.    Smith  v. 

Mason,  14  Wall.  419,  20:  748 

Cited  in  Glenny  v.  Langdon.  98  U.  S.  23,  25 
L.  ed.  44 — Cleveland  Ins.  Co.  v.  Globe  Ins. 
Co.  98  U.  S.  372,  25  L.  ed.  203 — Johnson  v. 
Price.  13  Nat.  Bankr.  Reg.  524,  Fed.  Cas.  No. 
7.407 — Olney  v.  Tanner,  10  Fed.  103 — Mason 
V.  Hartford.  P.  &  F.  R.  Co.  10  Fed.  55 — 
Mitchell  V.  McClure.  01  Fed.  622— Mitchell 
V.  McClure,  20  Pittsb.  L.  J.  N.  S.  202. 

23.  The  district  court  of  the  United  States 
is  vested  with  jurisdiction  over  mortgaged 
property  of  a  bankrupt,  and,  when  neces- 
sary so  to  do,  its  duty  is  to  exercise  such 
jurisdiction  over  questions  of  liens  of  cred- 
itors, and  to  see  that  justice  be  done  to  all 
creditors  in  interest.  Nugent  v.  Boyd,  3 
How.  426,  1 1 :  664 
Cited  in   Houston  v.  City   Bank,  6  How.   506. 

12  L.  ed.  534 — Ray  v.  Norseworthy,  23  Wall. 
134,  23  L.  ed.  118 — Foster  v.  Ames,  1  Low. 
Dec.  317.  2  Nat.  Bankr.  Reg.  147,  Fed.  Cas. 
No.  4.965 — Phelps  v.  Selllck.  8  Nat.  Bankr. 
Reg.  394,  Fed.  Cas.  bio.  11,070 — Re  Pittel- 
kow.  02  Fed.  003 — Southern  Loan  &  T.  Co. 
V.  Benbow.  96  Fed.  522 — Re  Union  Trust 
Co.  59  C.  C.  A.  464.  122  Fed.  940— Broad 
nax  V.  United  Engineering  &  Contracting  Co. 
128    Fed.   651 — Perry   v.   Chandler,   2   Cush. 
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241 — Clifton    ▼.    Foster,    103    Mass.    285,    4 
Am.  Rep.  539. 

Dlspnte  of  assignee's  possession  as  es- 
sential to  adverse  claim. 

24.  An  assignee  in  bankruptcy  who  was 
not  made  a  defendant  to  an  action  of  tres- 
pass in  a  state  court  against  a  marshal  for 
having  seized  goods  as  the  property  of  the 
bankrupt  and  delivered  them  to  the  as- 
signee cannot  bring  a  suit  in  equity  in  the 
Federal  circuit  court,  joining  the  marshal 
as  plaintiif,  against  the  plaintiff  in  the  ac- 
tion of  trespass,  to  have  title  to  the  goods 
determined,  on  the  allegation  that  they 
were  transferred  to  such  plaintiff  in  fraud 
of  the  bankrupt  act,  and  for  an  injunction 
restraining  the  prosecution  of  tLut  action. 
Leroux  v.  Hudson,  109  U.  S.  468,  3  Sup. 
Ct.  Rep.  309,  27:  1000 

25.  A  marshal  of  the  United  States,  who, 
under  a  provisional  warrant  in  bankruptcy, 
has,  after  receiving  indemnity  under  ^n- 
eral  order  No.  13  in  bankruptcy,  seized 
goods  as  the  property  of  the  debtor,  and 
been  sued  in  trespass  for  damages  for  such 
seizure,  in  a  state  court,  by  a  third  person 
claiming  the  goods,  cannot  maintain  a  suit 
in  equity  in  the  United  States  circuit  court 
for  an  injunction  to  restrain  the  further 
prosecution  of  the  action  of  trespass,  the 
parties  to  the  suit  in  equity  being  citizens 
of  the  same  state.  Iicroux  v.  Hudson,  109 
U.  S.  468,  3  Sup.  a.  Rep.  309,  27:  1000 
Cited    in    McLean    v.    Mayo,    118    Fed.    107 — 

Woolner   v.    Spalding,    65   Miss.   210,    3    So. 
583. 

Jurisdiction  ancillary  to  possession  of 
property. 

Bringing  Encumbrances  under  Sale  to 
Sell  Clear  Title,  see  infra,  328-332. 
See  also  infra,  314. 

28.  Jurisdiction  of  a  proceeding  in  the 
nature  of  a  plenary  action,  in  which  the 
parties  were  duly  served  and  brought  into 
court,  to  determine  rights  in  or  liens  xipon 
property  which,  under  the  facts  as  admitted 
by  demurrer  to  the  bill,  came  into  posses- 
sion of  a  court  of  bankruptcy  as  property 
of  the  bankrupt,  whether  held  by  him  or 
for  him,  was  conferred  on  such  court  by  the 
bankrupt  act  of  July  1,  1898,  §  2  (30  Stat, 
at  L.  545,  chap.  541,  U.  S.  Comp.  Stat. 
1901,  p.  3420),  authorizing  the  bankruptcy 
court  to  cause  the  estate  of  the  bankrupt 
to  be  collected,  reduced  to  money,  and  dis- 
tributed, and  to  determine  controversies  in 
relation  thereto,  and  bring  in  and  substi- 
tute additional  parties  when  necessary  for 
the  complete  determination  of  a  matter  in 
controversy;  and  such  jurisdiction  is  not 
ousted  by  an  unauthorized  surrender  of  the 
property  by  the  receiver  in  bankruptcy. 
Whitney  v.  Wenman,  198  U.  S.  539,  25  Sup. 
Ct.  Rep.  778,  49:  1157 

Distinguiahed  in   Bmmby   v.   Jones,   72  C.   C. 

A.  470,  141  Fed.  322. 

Cited  in  Bash  v.  Elliott,  202  U.  S.  479,  50  L. 
ed.  1115,  26  Sup.  Ct.  Rep.  668 — Re  Knopf. 
144  Fed.  252 — Re  Scbermerhorn,  76  C.  C. 
A.  216,  145  Fed.  342— Re  Cramond,  146 
Fed.  978— Homer-Gay  lord  Co.  \.  Miller,  147 


Fed.  308 — Gaclay  v.  Williams,  47  C.  a  A. 
664,  147  Fed.  680— Re  McMahon,  77  C  C 
A.  670,  147  Fed.  686. 

Necessity  of  diverse  citizenship. 

27.  Diverse  citizenship  is  not  essential  to 
the  exercise  by  a  Federal  circuit  court  of 
its  jurisdiction  under  §  2,  cl.  2,  of  the  origi- 
nal bankrupt  act  of  1867,  of  a  suit  against 
an  assignee  in  bankruptcy  by  one  claiming 
that  the  proceeds  of  a  judgment  recovered 
by  the  bankrupt  belonged  to  a  firm  of  which 
the  husband  of  complainant  was  a  mem- 
ber.    Burbank  v.  Bigelow,  92  U.  S.  179, 

23:  542 

Cited  in  GUbert  v.  Lynch,   17  Blatchf.  406.   1 

Fed.    114 — Wool  ridge    v.    McKenna,    8    Fed. 

677 — Mason  v.  Hartford,  P.  ft  F.  B.  Go.  19 

Fed.  55 — Lehman  v.  LaForge,  42  Fed.  494. 

28.  Diversity  of  citizenship  between  the 
trustees  in  bankruptcy  and  the  defendant 
is  not  necessary  to  the  exercise  by  a  Fed- 
eral circuit  court  of  its  jurisdiction  under 
the  bankrupt  act  of  July  1,  1898  (30  Stat. 
at  L.  552,  chap.  541,  U.  S.  Comp.  Stat. 
1901,  p.  3431),  §  23,  of  a  suit  brought  by 
such  trustees  upon  an  alleged  cause  of  ac- 
tion for  moneys  due  the  l^nkrupt  at  and 
prior  to  the  adjudication  in  bankruptcy, 
where  the  citizenship  of  the  bankrupt  and 
the  defendant  is  such  that  the  former  might 
have  sued  in  the  Federal  court  but  for  the 
bankruptcy  proceedings.  Bu»h  v.  Elliott, 
202  U.  8.  477,  26  Sup.  U.  Rep.  668, 

50: 1114 


5.  Oonfticthig,  Concurrent,  and  Exdu- 
aive  Juriadiction, 


State  and  Federal  Courts  Generally. 

Power  to  Stay  Proceedings,  see  Courts, 
1475. 

Jurisdiction  of  State  Courts  to  Fore- 
close Mortgage  Pending  Bank- 
ruptcy, see  Courts,  1610. 

29.  The  jurisdiction  of  the  Federal  courts 
in  bankruptcy,  when  properly  invoked,  in 
the  administration  of  the  affairs  of  insolvent 
persons  and  corporations,  is  essentially  ex- 
clusive. Re  Watts,  190  U.  S.  1,  23  Sup.  Ct. 
Rep.  718,  47:  933 
Cited   in   Be   Knight,    125    Fed.    39 — Bloch   v. 

Bloch,  42  Misc.  280,  86  N.  Y.  Supp.  1047. 

30.  The  validity  of  all  other  claims 
against  the  bankrupt,  and  the  question 
whether  others  have  received  voidable  pref- 
erences and  have  not  been  required  to  sur- 
render them,  cannot  be  litigated  in  a  suit 
in  a  state  court  to  avoid  an  alleged  unlaw- 
ful preference,  since  this  would,  in  effect, 
transfer  the  administration  of  the  bank- 
rupt's estate  from  the  Federal  district  court 
to  the  state  court.  Eau  Claire  Nat.  Bank 
V.  Jackman,  204  U.  S.  522,  27  Sup.  Ct.  Rep. 
391,  51 :  S96 

31.  An  assignee  in  bankruptcy,  under  the 
bankrupt  act  of  1867,  had  authority  to 
bring  suit  in  the  state  courts,  whenever 
those  courts  were  invested  with  jurisdicttOB 
suited  to  the  nature  of  the  case.     Wiboa 
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T.  Goodrich,  154  U.  S.  640,  Appx.  and  14 
Sup.  Ct.  Rep.  1186,  25:  111 

32.  If  an  assignee  in  bankruptcy  appears 
and  litigates  his  rights  in  a  suit  pending  in 
a  state  court  at  the  time  of  bankruptcy, 
the  judgment  is  binding  upon  him.     Win- 
chester V.  Heiskell,  119  U.  S.  450,  7  Sup.  Ct. 
Rep.  281,  30:462 
Ludeling  v.  Chaffe,  143  U.  S.  301,  12  Sup. 
Ct  Rep.  439,                                          36:  313 
Cited  In  Adams  v.  Crittenden   (Adams  v.  Con- 
ner)   1.33  U.  S.  299,  33  L.  ed.  624,  10  Sup. 
Ct.  Rep.  304 — LudellDg  v.  Chaffe,  143  U.  S. 
305,  36  L.  ed.  314,  12  Sup.  Ct.  Rep.  439^ 
Grant  v.  Bockner,  172  U.   S.  238,  43  L.  ed. 
432.  19  Sup.  Ct.  Rep.  168 — Sollivan  v.  Rabb, 
86  Ala.  440,  5   So.  746 — Sears  v.  Wise,  52 
App.  Div.  122,  64  N.  Y.  Supp.  1063. 

33.  The  secured  creditor,  with  leave  of 
the  bankrupt  court,  may  proceed  in  the 
state  court,  if  the  assignee  does  not  object, 
or  in  the  courts  of  the  United  States,  at 
his  election.  McHenry  v.  La  Soci6t6  Fran- 
Caise  D'Epargnes  et  de  Prevoyance  Mutuelle, 
95  U.  S.  58,  24:  370 
Cited  in   Davis  v.  Priedlander,  104  U.  8.  575, 

26  L.  ed.  819 — Calhoun  v.  Lanaux,  127  U.  S. 
639,  32  L.  ed.  299,  8  Sup.  Ct.  Rep.  1845— 
Miller  ▼.  Hardy,  131  Ind.  19,  29  N.  B.  776. 

Immanity  of  assignee  from  state  suit. 

See    also   supra,   33. 

34.  The  immunity  or  privilege  of  an  as- 
signee in  bankruptcy  from  being  cited  in 
proceedings  in  a  state  court  can  only  be  set 
up  by  the  assignee  himself  or  by  a  person 
claiming  under  him,  and  not  by  a  person 
claiming  under  a  conveyance  from  the  bank- 
nipt  before  the  bankruptcy.  Ludeling  v. 
Chaffe.  143  U.  S.  301,  12  Sup.  Ct.  Rep.  439, 

36:  313 
Cited  In  Brown  v.  Smart,  145  U.  8.  459,  86  L. 
ed.    776,    12    Sup.    Ct.    Rep.   958— Lancey   v. 
Fo88,  88  Me.  220,  33  Atl.  1071. 

Snits  to  recover  assets  from  strangers 
or  to  assert  adverse  claims. 

See  also  supra,  19-23. 

35.  The  surety  on  a  bankrupt's  bail  bond, 
in  whose  hands  property  was  deposited  by 
the  bankrupt  to  indemnify  him  for  his  lia- 
bility, is  an  adverse  claimant  within  the 
DK'aning  of  the  bankruptcy  act  of  1898,  §§ 
23a,  b  (30  SUt.  at  L.  552,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3431),  and  cannot  be 
proceeded  against  in  the  bankruptcy  court 
unless  by  his  consent,  as  provided  for  there- 
in. Jaquith  v.  Rowley,  188  U.  S.  620,  23 
Sup.  Ct.  Rep.  369,  47:  620 
Distinguished  in  Re  Knight,  125  Fed.  45. 

Cited  In  Re  Hartman.  121  Fed.  941 — Re  Tesch- 
macher,  127  Fed.  730^— Re  Adams,  130  Fed. 
789 — Re  Kane,  181  Fed.  387 — Re  New  York 
Car  Wheel  Works,  132  Fed.  204. 

36.  Jurisdiction  of  civil  actions  at  law 
and  plenary  suits  in  equity  to  determine  ti- 
tle to  and  reduce  to  possession  alleged  as- 
sets of  a  bankrupt  yas  not  included  in  the 
clauses  of  §  2  of  the  bankruptcy  act  of  1898, 
which  confer  upon  district  courts  of  the 
United  States  power  to  bring  in  and  substi- 
tute   additional    parties    in    proceedings    in 


bankruptcy,  to  make  orders,  issue  process, 
and  enter  judgments  necessary  for  the  en- 
forcement of  the  "provisions  of  this  act," 
and  "to  cause  the  estates  of  bankrupts  to 
be  collected,  reduced  to  money,  and  distrib- 
uted, and  determine  controversies  in  rela- 
tion thereto,  except  as  herein  otherwise 
provided,"  since  §  23  of  the  act  is  intended 
to  define  the  jurisdiction  of  such  courts 
over  such  suits.  Bardes  v.  First  Nat.  Bank 
(Bardes  v.  Hawarden  Bank)  178  U.  S.  524, 
20  Sup.  Ct.  Rep.  1000,  44:  1175 

Mitchell  V.  McClure,  178  U.  S.  539,  20  Sup. 
Ct.  Rep.  1000,  44:  1182 

Hicks  V.  Knost,  178  U.  S.  541,  20  Sup.  Ct. 
Rep.  1006,  44:  1183 

Cited  in  First  Nat.  Bank  v.  Chicago  Title  & 
T.  Co.  198  U.  S.  289,  49  L.  ed.  1055.  25  Sup. 
Ct.  Rep.  693 — Whitney  v.  Wenman,  198  U. 
S.  549,  49  L.  ed.  1150,  25  Sup.  Ct.  Rep.  778-^ 
Whitney  v.  Wenman,  198  U.  S.  552,  49  L.  ed. 
1160,  25  Sup.  Ct.  Rep.  778— Re  Kellogg,  67 
C.  C.  A.  550,  121  Fed.  336— Re  Herzlkopf,  57 
C.  C.  A.  607,  121  Fed.  545— Re  Antlgo  Screen 
Door  Co.  59  C.  C.  A.  252,  123  Fed.  253— Re 
Lucius,  124  Fed.  456 — ^Re  Chase,  59  C.  C.  A. 
635,  124  Fed.  750—  Burleigh  v.  Foreman,  60 
C.  C.  A.  110,  125  Fed.  218 — Re  Teschmacher, 
127  Fed.  730— McNulty  v.  Felngold,  129  Fed. 
1002 — Re  Moody,  131  Fed.  529 — lLK>ckman  v. 
Lang,  65  C.  C.  A.  626,  132  Fed.  6 — Re 
Waugh,  66  C.  C.  A.  663,  133  Fed.  285— 
Dodge  V.  Norlin,  66  C.  C.  A.  430,  133  Fed. 
368 — Re  Reynolds,  133  Fed.  587 — Lawrence 
V.  Lowrie,  133  Fed.  996 — Re  Friend,  67  C. 
C.  A.  504,  134  Fed.  782— Re  Uadden  Rodte 
Co.  135  Fed.  887— Re  Noel.  137  Fed.  698— 
Brumby  v.  Jones,  72  C.  C.  A.  468,  141  Fed. 
320— Parker  v.  Black,  143  Fed.  561 — Dokken 
V.  Page,  77  C.  C.  A.  675.  147  Fed.  439— 
Rp  McMahon.  77  C.  C.  A.  670,  147  Fed- 
686. 

37.  United  States  district  courts  have 
no  jurisdiction  over  independent  suits 
brought  by  a  trustee  in  bankruptcy  to  as- 
sert a  title  to  money  or  property  a§  assets 
of  the  bankrupt  against  strangers  to  the 
bankruptcy  proceedings,  unless  by  consent 
of  the  proposed  defendant,  such  jurisdiction 
being  denied  to  them  by  §  23  of  the  bank- 
ruptcy act  of  1898,  and  given  to  the  state 
and  circuit  courts.  Bardes  v.  First  Nat. 
Bank  (Bardes  v.  Hawarden  Bank)  178  U. 
S.  524,  20  Sup.  a.  Rep.  1000,  44:  1175 

Wall  V.  Cox,  181  U.  S.  244,  21  Sup.  Ct.  Rep. 
642,  45: 845 

Cited  in  Mitchell  v.  McClure,  178  U.  S.  540. 
44  L.  ed.  1183,  20  Sup.  Ct.  Rep.  1000— 
Hicks  V.  Knost,  178  U.  S.  542,  44  L.  ed. 
1183,  20  Sup.  Ct.  Rep.  1000 — Bryan  v.  Bern- 
helmer,  181  U.  S.  194.  45  L.  ed.  818.  21  Sup. 
Ct.  Rep.  557— Wall  v.  Cox.  181  U.  S.  247.  45 
L.  ed.  846,  21  Sup.  Ct.  Rep.  642— Wilson 
Bros.  V.  Nelson.  183  U.  S.  194,  46  L.  ed.  149. 
22  Sup.  Ct.  Rep.  74 — Louisville  Trust  Co.  v. 
Comlngor.  184  U.  S.  24.  46  L.  ed.  416,  22 
Sup.  Ct.  293 — Pickens  v.  Roy,  187  U.  S.  180, 
47  L.  ed.  129,  23  Sup.  Ct.  Rep.  78— Jaquith 
V.  Rowley,  188  U.  S.  623,  47  L.  ed.  622.  23 
Sup.  Ct.  Rep.  369 — Spencer  v.  Duplan  Silk 
Co.  101  U.  S.  531,  48  L.  ed.  290.  24  Sup. 
Ct.  Rep.  174 — First  Nat.  Bank  v.  Chicago 
Title  &  T.  Co.  198  U.  S.  290.  49  L.  ed.  1055. 
25  Sup.  Ct.  Rep.  693 — Bush  v.  Elliott,  202 
U.  S.  479,  50  L.  ed.  1115,  26  Sup.  Ct.  Rep. 
6C8 — Frank  v.  Vollkommer.  205  U.  S.  526. 
51  L.  ed.  914,  27  Sup.  Ct.  Rep.  596 — Re 
Finiay,  8  N.  B.  N.  Rep.  78,  104  Fed.  676>- 
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Be  Ward,  3  N.  B.  N.  Rep.  217,  104  Fed. 
986— Re  Tollett.  2  N.  B.  N.  Rep.  1099,  105 
Fed.  427— Re  Nugent,  44  C.  C.  A.  624,  3 
N.  B.  N.  Rep.  222,  105  Fed.  585 — Woodruff 
V.  Cheeves,  44  C.  C.  A.  636,  3  N.  B.  N.  Rep. 
495,  105  Fed.  606— Re  Scebold,  45  C.  C.  A. 
122,  3  N.  B.  N.  Rep.  550,  105  Fed.  916— 
Pickens  ▼.  Dent.  45  C.  C.  A.  524,  106  Fed. 
656— Smith  ▼.  Belford.  45  C.  C.  A.  528,  8 
N.  B.  N.  Rep.  871,  106  Fed.  660— Slnshelmer 
▼.  Simonaon,  3  N.  B.  N.  Rep.  564,  106  Fed. 
871— Re  Bender,  3  N.  B.  N.  Rep.  471,  106 
Fed.  875 — Re  Shelnbaum,*  3  N.  B.  N.  Rep. 
297.  107  Fed.  249— Boonville  Nat.  Bank  ▼. 
Blakey,  47  C.  C.  A.  46.  8  N.  B.  N.  B«p.  647, 
107  Fed.  893 — Slnshelmer  ▼.  Simonaon,  47 
C.  C.  A.  57,  3  N.  B.  N.  Rep.  891,  107  Fed. 
904 — Re  Green.  108  Fed.  616 — Be  Porter,  3 
N.  B.  N.  Rep.  475,  109  Fed.  112— Re  Nixon, 
110  Fed.  637 — Re  San  Gabriel  Sanatorium 
Co.  50  C.  C.  A.  57,  111  Fed.  892— Re  Macon 
Saab,  Door  &  Lumber  Co.  112  Fed.  334 — 
Re  Columbia  Real  Eatate  Co.  60  C.  C.  A. 
411,  112  Fed.  647— Re  Shoemaker,  112  Fed. 
660 — Real    Estate   Trust   Co.    y.    Thompson, 

112  Fed.  940 — McLane  v.  Mayo,  113  Fed.  107 
—Re   Kellogg.    113   Fed.   124— Re   McCallum, 

113  Fed.  394— Re  Wells,  114  Fed.  223— 
Philips  ▼.  Turner.  52  CCA.  360,  114  Fed. 
728— Scott  ▼.   Wilson,   53  C   C   A.  77,   115 

Fed.    285— Re    Tune,    115    Fed.    912 Re 

Roach,  53  C.  C  A.  633,  116  Fed.  272— 
Re  Michle.  116  Fed.  750 — lie  Baird,  116  Fed. 
765 — United  States  ex  rel.  Schauffler  v. 
Union  &  Surety  G.  Co.  118  Fed.  486— B« 
Williams,  120  Fed.  39— Havens  &  G.  Co.  ▼. 
Plerek,  57  C  C  A.  38.  120  Fed.  245— Be 
Breslauer,  121  Fed.  913— Hutchinaon  T. 
Otis.  59  C  C  A.  96.  123  Fed.  16— Be  Boch- 
ford.  59  C.  C.  A.  391.  124  Fed.  185 — ^Pond  T. 
New  York  Nat.  Bxcb.  Bank,  124  Fed.  998 — 
Re  Knight,  125  Fed.  45 — Gregory  ▼.  AtklD- 
son,    127    Fed.    184— Re   Johnson,    127   Fed. 

•  619— Ryttenberg  v.  Schefer,  131  Fed.  818 — 
Re  Reynolds,  133  Fed.  588 — ^Re  Andre,  68 
C  C  A.  376,  135  Fed.  788— Re  Noel,  137 
Fed.  697 — Mitchell  ▼.  Mitchell,  147  Fed.  281 
— Horner-Gaylord  Co.  v.  Miller,  147  Fed. 
209 — Orman  ▼.  I^ne,  130  Ala.  309,  30  So. 
441— Chicago  Title  &  T.  Co.  v.  Core,  223 
111.  65,  79  N.  E.  108— McCormlck  v.  Page, 
96  111.  App.  448 — Farnham  v.  Frledmeyer, 
109  III.  App.  60 — Lyon  v.  Clark,  124  Mich. 
105,  82  N.  W.  1058- -French  ▼.  R.  P.  Smith 
&  Sons  Co.  81  Minn.  344,  84  N.  W.  44— 
Mclntyre  v.  Malone.  3  Neb.  (Unof.)  161.  91 
N.  W.  246— Paxton  v.  Scott,  66  Neb.  388.  92 
N.  W.  611— Sheldon  ▼.  Parker,  66  Neb.  032. 
92  N.  W.  923— Truda  v.  Osgood,  71  N.  11. 
185.  51  Atl.  633 — Clevenger  v.  Moore.  71  N. 
J.  L.  150.  58  Atl.  88 — Jones  v.  Schermerhorn. 
53  App.  DlT.  497,  65  N.  Y.  Supp.  999 — Mur- 
ray ▼.  Williamson,  57  App.  Dlv.  633,  68  N.  Y. 
Snpp.  1144 — Small  ▼.  Muller,  67  App.  Dlv. 
144.  73  N.  Y.  Supp.  667— Houghton  v.  Stlner, 
92  App.  Dlv.  172,  87  N.  Y.  Supp.  10— Voll 
kommer  v.  Frank,  107  App.  Dlv.  595,  95  N. 
Y.  Supp.  324 — Bryan  V.  Madden,  109  App. 
Dlv.  877,  96  N.  Y.  Supp.  465 — Skllton  v. 
Codington.  186  N.  Y.  84,  77  N.  E.  790— 
Illbbard  v.  Henderson.  44  Or.  320.  75  Pac. 
880— Furth  v.  Stahl,  205  Pa.  441,  55  Atl.  29 
— Breckons  v.  Snyder,  211  Pa.  182,  60  Atl. 
575 — Texas  Brewing  Co.  v.  Mallette.  28  Tex. 
Civ.  App.  466,  67  S.  W.  441 — Mueller  v. 
Bruss.  112  Wis.  410,  88  N.  W.  229— Pack- 
man V.  Eau  Claire  Nat.  Bank,  126  Wis.  479, 
104  N.  W.  98. 

38.  Circuit  courts  have  concurrent  juria- 
diction  with  the  district  courts  of  all  suits 
at  law  or  in  equity  which  are  hro'i^iit  hv  or 
against  the  assignee  in  bankruptcy  touching 


the  property  of  the  bankrupt  vested  in  tiM 
assignee.    Morgan  v.  Thomhill,  11  Wall.  €5, 

20:60 
Cited  In  Smith  v.  Mason,  14  Wall.  431.  20  U 
ed.  762,  6  Nat.  Bankr.  Reg.  7 — Glenny  v. 
Langdon,  98  U.  S.  23,  26  L.  ed.  44 — Bach- 
man  ▼.  Packard,  2  Sawy.  268.  7  Nat.  Bankr. 
Reg.  857,  Fed.  Cas.  No.  709 — Goodall  v. 
Tuttle,  8  Blss.  238,  7  Nat.  Bankr.  Re«r.  211, 
Fed.  Cas.  No.  5,533 — Jobblns  ▼.  Montague,  5 
Ben.  427,  6  Nat.  Bankr.  Reg.  124,  Fed.  Cas. 
No.  7,329 — Johnson  v.  Price,  13  Nat.  Bankr. 
Reg.  524,  Fed.  Cas.  No.  7,407 — Sutherland  v. 
Lake  Superior  Ship  Canal,  B.  ft  Iron  Co.  9 
Nat.  Bankr.  Reg.  311,  Fed.  Cas.  No.  13.643— 
OIney  v.  Tanner,  10  Fed.  104. 

39.  An  assignee  in  bankruptcy  may  sue 
in  the  state  courts  to  recoTer  the  assets  of 
the  bankrupt.  Claftin  v.  Houseman,  93  U. 
S.  130,  23:  833 
Distinguished  In  Brewster  ▼.  Dryden,  63  Iowa, 

661,  6  N.  W.  16. 

Cited  in  McHenry  v.  La  8oci«t6  Prancalse 
D'Kpargnes,  95  U.  S.  69.  24  L.  ed.  871— 
Davis  V.  Frledlander,  104  U.  S.  574,  26  L. 
ed.  819 — DImock  v.  Revere  Copper  Co.  117 
U.  S.'565,  29  L.  ed.  996,  6  Sup.  Ct.  Rep.  855 
— Calhoun  v.  Lanaux,  127  U.  8.  639.  32  L. 
ed.  299,  8  Sup.  Ct.  Rep.  1345 — Gets  v.  First 
Nat.  Bank,  3  Ohio  L.  J.  144,  Fed.  Caa.  No. 
6,374 — Hallack  v.  Trltch,  17  Not.  Bankr. 
Reg.  296,  Fed.  Cas.  No.  5.956— II  udison  v. 
Schwab,  18  Nat.  Bankr.  Reg.  481,  Fed.  Cas. 
No.  6,835— Re  Moller,  14  Blatchf.  211.  Fed. 
Cas.  No.  9,700— Walker  v.  Towner,  4  Dill. 
167,  Fed.  Cas.  No.   17,089— Clark  v.   Bwing, 

0  Bias.  443,  3  Fed.  86— Woolrldge  v.  Mc- 
Kenna,  8  Fed.  677 — Re  Anderson,  23  Fed. 
496 — Re  Ogles,  93  Fed.  437 — Re  Abraham, 
86  C.  C.  A.  603,  93  Fed.  77S— Re  Riiaaell. 
41  C.  C.  A.   325,   101   Fed.   250— Re   Uusch. 

58  C.  C.  A.  633,  116  Fed.  272— Levin  ▼. 
TJnlted  States,  63  C.  C.  A.  478.  128  Fed.  828 
— Olover  ▼.  Love,  68  Ala.  220— Pollock  r. 
Hill,  69  Ala.  616 — McLean  v.  SL  John.  10 
IIL  App.  868 — Sherwood  v.  Bums.  58  Ind. 
607 — Hecht   v.    Sprlngstead.    51    Iowa,    508, 

1  N.  W.  773 — ^Wetmore  v.  McMillan,  57  Iowa, 
348,  42  Am.  Rep.  46,  10  N.  W.  725 — Crosby 
V.  Spear,  98  Me.  646,  99  Am.  St.  Rep.  424, 
57  Atl.  881 — Mann  v.  Flower,  25  Minn.  506 
— French  v.  R.  P.  Smith  &  Sons  Co.  81  Mian. 
345,  84  N.  W.  44— Truda  v.  Osgood,  71  N. 
H.  185,  51  Atl.  633 — Cooke  v.  Scovel,  68  N. 
J.  L.  485,  53  Atl.  692— Wheelock  v.  Lee.  54 
How.   Pr.  402 — Robinson   v.  National    Bank« 

59  How.  Pr.  223 — Burllngame  v.  Parce,  12 
Hun,  145— Wente  v.  Young.  12  Hun,  220 — 
I»eters  v.  Foster,  66  Hun,  609,  10  N.  Y.  Supfk. 
389— Sllberstein  v.  Stahl.  32  Misc.  356.  06 
N.  Y.  Supp.  646 — ^Kidder  v.  Horrobin,  72  N. 
Y,  165 — ^Thompson  v.  Sweet,  73  N.  Y.  622 — 
Ansley  v.  Patterson,  77  N.  Y.  157— Cheek  ▼. 
Anderson,  2  liSa,  200 — Binder  v.  McDonald, 
106  Wis.  337,  82  N.  W.  156 — Mueller  ▼. 
Bruss,  112  Wis.  409,  88  N.  W.  229. 

40.  An  assignee  in  bankruptcy  is  not 
obliged  to  apply  to  a  state  court  to  re- 
quire the  sherm  to  pay  over  the  proceeds  of 
an  execution  upon  a  void  judgment  obtained 
by  a  fraudulent  preference  because  there 
is  a  litigation  pendinf^  under  a  section  of  the 
bankrupt  act  providing  that  such  aaaignee 
may  prosecute  and  defend  all  suits  pending 
at  the  time  of  the  adjudication  of  bank- 
ruptcy. The  next  section  of  the  act  gives 
coHcurrent  jurisdiction  to  the  circuit  courts 
of  (he  United  States.  Traders'  Nat.  Bank 
V.  Campbell,  14  Wall.  87,  20:  832 
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41.  An  awignee  in  bankruptcy,  although 
he  may  bring  suit  in  the  district  court  of 
the  United  States  to  set  aside  a  conv^ance 
in  fraud  of  the  bankrupt's  creditor,  is  not 
prpchided  from  bringing  such  suit  in  a  state 
court.  McKenna  v.  Simpson,  129  U.  S.  506, 
9  Sup.  Ct.  Rep.  365.  32:  771 
Citfd    in   Heath   v.    Shaffer,   98   Fed.   648 — Re 

Mason  Sash.  Door  ft  Lumber  Co.  112  Ppd. 
;i:i3— Re  Rusch,  53  C.  C.  A.  633.  116  Fed. 
272— Lane  ▼.  Innes,  43  Minn.  141,  45  N.  W. 
4— Binder  v.  McDonald.  106  Wis.  337,  82 
N.  W.  156— Mueller  ▼.  Bruss,  112  Wis.  409, 
88  N.  W.  229. 

42.  The  bankrupt  law  has  not  deprived 
the  state  courts  of  jurisdiction  over  suits 
brought  to  decide  the  rights  of  property 
between  the  bankrupt  (or  his  assignee)  and 
third  persons ;  and  whenever  the  state  courts 
have  jurisdiction,  the  circuit  courts  of  the 
United  States  have  it,  if  the  proper  citizen- 
ship of  the  parties  exist.  Burbank  v. 
Bigelow,  92  U.  S.  179,  23:  542 
Cited  In  Thatcher  v.  Rockwell,  105  U.  S.  460, 

26  L.  ed.  950 — Winchester  v.  Helskell,  119 
U.  8.  453.  80  L.  ed.  464.  7  Sup.  Ct.  Rep. 
281— Re  Moller,  14  Blatchf.  209.  Fed.  Cas. 
No.  9,70<V— Cox  V.  Wall.  2  N.  B.  N.  Rep.  574, 
99  Fed.  548 — Bledsoe  v.  Brwln,  33  La.  Ann. 
619— Francisco  v.  Sfaelton,  85  Va.  788,  8 
S.  B.  789. 

43.  Under  the  act  of  1867,  the  district 
courts  and  circuit  courts  have  concurrent 
jurisdiction  of  all  suits  brought  by  or 
against  an  assignee  in  bankruptcy,  touching 
any  property  or  rights  of  property  of  such 
assignee,  vested  in  him  by  the  14th  section 
of  the  bankruptcy  act.  Stickney  v.  Wilt, 
23  Wall.  150.  23:  50 
Cited  in  Goodrich  v.  Wilson,  119  Mass.  434. 

44.  Under  the  act  of  1841,  where  there 
are  adverse  interests  between  an  assignee 
in  bankruptcy  and  third  persons,  either 
party  is  at  liberty  to  institute  original 
proceedings  in  the  circuit  court,  if  a  prior 
suit  has  not  been  brought  therefor  in  the 
district  court.  Re  City  Bank  of  New  Or- 
leans, 3  How.  292,  11:603 
Cited  in  Nugent  v.  Boyd,  8  How.  439.  11  L.  ed. 

670 — Foster  v.  Ames.  1  Low.  Dec.  317.  Fed. 
Cas.  No.  4,965 — Re  Kahley,  4  Nat.  Bankr. 
Reg.  383,  2  Blss.  389,  Fed.  Cas.  No.  7,593 — 
Mcliean  v.  Lafayette  Bank,  3  McT^an,  589, 
Fed.  Cas.  No.  8,888 — Markson  v.  Heaney,  4 
Nat.  Bankr.  Reg.  517,  1  Dill.  505,  Fed.  Cas. 
No.  9,008 — Re  Brodbine,  93  Fed.  644. 

46.  A  suit  in  equity  by  the  bankrupt's 
assignee  in  possession  to  remove  a  cloud  on 
his  title  caused  by  a  levy  under  a  judgment 
in  a  state  court  is  within  the  equity  juris- 
diction of  a  Federal  circuit  court  under  the 
bankrupt  act  of  March  2,  1869,  §  2,  extend- 
ing the  jurisdictioB  of  those  courts  to  suits 
in  equity  brought  by.  an  as.signee  in  bank- 
ruptcy against  any  person  claiming  an  ad- 
verse interest  touching  any  property  of  the 
bankrupt  transferable  or  vested  in  the  as- 
signee,— especially  when  under  the  state 
statutes  the  state  courts  could  give  the 
»ime  relief.  Chapman  v.  Brewer,  114  U.  S. 
\^H,  5  Sup.  Ct.  Rep.  799,  29:  83 

CWfi  la  Oreele/  ▼.  Lowe,  165  V-  9.  75,  39  L. 


ed.  76,  15  Sup.  Ct.  Rep.  24 — Wehrman  v 
Conklin,  155  U.  S.  325,  39  L.  ed.  173,  15 
Sup.  Ct.  Rep.  129 — Roberts  v.  Northern  P. 
R.  Co.  158  U.  8.  30,  39  L.  ed.  888,  15  Sup. 
Ct.  Rep.  756 — Wells,  F.  &  Co.  v.  Miner,  25 
Fed.  536 — Grether  v.  Wright.  23  C.  C.  A. 
502,  43  U.  S.  App.  770,  75  Fed.  746— Dar- 
ragb  V.  H.  Wetter  Mfg.  Co.  23  C.  C.  A.  617, 
49  U.  S.  App.  1.  78  Fed.  14 — California  Oil 
ft  Gas  Co.  V.  Miller,  96  Fed.  20 — Wahl  v. 
Frans.  49  L.R.A.  75,  40  C.  C.  A.  659,  100 
Fed.  701 — Curdy  v.  Stafford,  88  Tex.  125, 
80  S.  W.  651.    - 

•—Editorial  note. 

[What  amounts  to  an  adverse  holding, 
by  third  persons,  of  property  acquired  from 
bankrupt.     8  L.R.A.    (N.S.)    1232.] 

Ck>n8ent  to  Federal  Jnrlsdlction. 

See  also  supra,  37. 

46.  The  failure  of  adverse  claimants  to 
abandon  their  claims  to  property  out  of 
the  possession  of  the  receiver  in  bankruptcy, 
after  their  objections  to  the  jurisdiction  of 
a  court  of  bankruptcy  to  act  on  the  receiv- 
er's petition  for  directions  respecting  a  sale 
have  been  overruled,  does  not  amount  to  a 
waiver  of  their  objections,  or  a  consent  to 
an  exercise  of  this  jurisdiction.  First  Nat 
Bank  v.  Chicago  Title  &  T.  CJo.  198  U.  S. 
280,  25  Sup.  a.  Rep.  693,  49:  1051 

47.  The  jurisdiction  of  a  state  court  over 
a  suit  by  a  judgment  creditor  to  set  aside 
a  deed  as  fraudulent  is  not  lost  by  the  ac- 
tion of  the  complainant  in  proving  up  her 
judgment  as  a  preferred  debt  before  the  ref- 
eree in  bankruptcy  proceedings;  nor  does 
such  action  amount  to  her  consent  to  the 
exercise  by  a  court  of  bankruptcy  of  ju- 
risdiction to  enjoin  further  proceedings  in 
the  state  court.  Pickens  v.  Roy,  187  U.  S. 
177,  23  Sup.  Ct.  Rep.  78,  47:  128 
Cited  in  Metcalf  v.  Barker,  187  U.  8.  176,  47 

L.  ed.  127,  23  Sup.  Ct.  Rep.  67 — Owen  v. 
Brown,  57  C.  C.  A.  182,  120  Fed.  814 — Re 
English,  122  Fed.  115 — Re  Salmon,  143  Fed. 
407 — Merry  t.  Jones,  119  6a.  646,  46  8.  E. 
861. 

Suits  affecting  homesteads  and  exemp- 
tions. 

48.  A  court  of  bankruptcy  has  no  juris- 
diction to  enforce,  against  the  bankrupt's 
exemption,  the  rights  of  unsecured  creditors 
whose  evidences  of  indebtedness  contain  the 
waiver  of  homestead  and  exemption  autho- 
rized by  the  state  Constitution  and  laws,  by 
reason  of  the  authority  conferred  upon  such 
court  by  the  bankruptcy  act  of  1898  (30 
Stat,  at  L.  544,  chap.  541,  U.  S.  Oomp.  Stat. 
1901,  p.  3418),  to  control  exempt  property, 
in  order  to  set  it  aside,  and  thus  exclude 
it  from  the  assets  of  the  bankrupt's  es- 
tate to  be  administered.  Lockwood  v.  Ex- 
change Bank,  190  U.  S.  294,  23  Sup.  Ct. 
Rep.  751,  47:  1061 
Cited  In  Lucius  v.  Cawthon-Coleman  Co.  196  U. 

S.  152,  49  L.  ed.  426,  25  Sup.  Ct.  Rep.  214 
—Re  Campbell,  124  Fed.  424— Re  Lucius. 
124  Fod.  456 — Ingram  ▼.  Wilson,  60  C.  C. 
A.  620.  125  Fed.  915— Re  I^Vay,  125  Fed. 
992— Re  CoddlnKton,  12«  Fed.  893— Waco  v. 
Bryan,  62  C.  C.  A.  84,  127  Fed.  84— Re 
Brumbaugh,  128  Fed.  972 — Re  Merrow,  131 
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Fed.  994— Re  Nye,  66  C.  C.  A.  140,  133  Fed. 
34 — Re  Royce  Dry  Goods  Co.  133  Fed.  108 
— ^B.  F.  Roden  Grocery  Co.  v.  BacoD,  66  C. 
C.  A.  499,  183  Fed.  517— Re  Hartsell,  140 
Fed.  30— Re  Castleberry,  143  Fed.  1019— 
Jones  V.  Uoover,  144  Fed.  229 — Re  Meredith, 
144  Fed.  232— Re  Tiffany,  147  Fed.  817— 
Re  Downing,  148  Fed.  120 — Bell  v.  Dawson 
Grocery  Co.  120  Ga.  630,  48  S.  B.  150— 
Wright  V.  Uorne,  123  Ga.  88,  51  8.  E.  30 — 
Groves  v.  Osborn,  46  Or.  175,  79  Pac.  500— 
Wagenseller  v.  Gemberllng.  20  Pa.  Co.  Ct. 
285 — Illfelder  v.  Montgomery,  29  Pa.  Co.  Ct. 
624 — Sharp  v.  Woolsare,  25  Super.  Ct.  254. 


Adjudication  of  rights  of  prior  general 
assignee. 

49.  A  court  of  bankruptcy  has  no  juris- 
diction to  adjudicate  the  merits  of  tlie 
claim  of  a  general  assignee  of  the  bankrupt 
to  retain  out  of  the  bankrupt's  estate  money 
disbursed  by  him  or  claimed  on  account  of 
his  commission  as  such  assignee  before  the 
bankruptcy  proceedings  were  begun,  unleaa 
such  assignee  consents  to  the  exercise  of 
such  jurisdiction.  Louisville  Trust  Go.  y. 
Comingor,  184  U.  S.  18,  22  Sup.  Ct.  Rep.  293, 

46:  413 
died  in  First  Nat.  Bank  v.  King.  186  U.  S. 
204,  46  L.  ed.  1127,  22  Sup.  Ct.  Rep.  899— 
O'Neal  V.  United  States,  190  U.  S.  38,  47 
L.  ed.  946,  23  Sup.  Ct.  Rep.  776— Schweer 
V.  Brown,  195  U.  S.  172,  49  L.  ed.  145,  25 
Sup.  Ct.  Rep.  15 — First  Nat.  Bank  v.  Chi- 
cago Title  &  T.  Co.  108  U.  S.  289,  49  L.  ed. 
1055,  25  Sup.  Ct.  Rep.  693 — Ex  parte  Wia- 
ner,  203  U.  8.  460.  51  L.  ed.  268,  27  Sup.  Ct. 
Rep.  150 — Re  Rusch,  53  C.  C.  A.  633,  116 
Fed.  272— Re  Mlchle.  116  Fed;752— Re  Hays, 
F.  &  W.  Oo.  117  Fed.  884— Re  Dayis,  119 
Fed.  953 — Re  Breslauer,  121  Fed.  914 — Re 
Hartman,  121  Fed.  41— Re  Knickerbocker, 
121  Fed.  1006— Re  Manning,  123  Fed.  180 
—Re  Chase,  59  C.  C.  A.  631,  124  Fed.  755  - 
Re  l/cvltt,  126  Fed.  891 — Re  Teschmacher, 
127  Fed.  780— Re  Adams,  130  Fed.  789— Re 
Scherher,  131  Fed.  123— Ite  Kane,  131  Fed. 
387 — Re  New  York  Car  Wheel  Works,  132 
Fed.  204 — Re  Friend,  67  C.  C.  A.  504, 134  Fed. 
782 — Tennessee  Producer  Marble  Co.  v. 
Grant,  67  C.  C.  A.  677,  135  Fed  323— Re 
Andre,  68  C.  C.  A.  377,  135  Fed.  739 — ^Re 
Noel,  137  Fed.  697 — IIorner-Gaylord  Co.  v. 
Miller,  147  Fed.  302— Downer  v.  Porter,  116 
Ky.  427,  76  S.  W.  135— Bloch  v.  Bloch,  42 
Misc.  283,  86  N.  Y.  Supp.  1047— McFarlan 
Carriage  Co.  v.  Wells,  99  Mo.  App.  648,  74 
S.  W.  878— Furth  v.  Stahl,  205  Pa.  441,  55 
Atl.  29. 

Action  for  wrongful  seizure. 

50.  The    district    court    of    the    United 

States,  sitting  in  bankruptcy,  has  jurisific- 

tion  to  order  the  seizure  of  the  property  of 

the  bankrupt  in  the  hands  of  third  persons 

claiming  to  own  it,  but  the  officer  making 

the  seizure  may  be  sued  in  a  state  court  for 

taking  property  not  liable  to  seizure  under 

his  warrant.    Sharpe  v.  Doyle,  102  U.  S.  686, 

26:  277 
Cited  In  Felbelman  ▼.  Packard,  109  U.  S.  426, 
27  L.  ed.  986,  3  Sup.  Ct.  Rep.  289 — Leroux 
V.  Hudson,  109  U.  S.  477,  27  L.  ed.  1003,  3 
Sup.  Ct.  Rep.  309 — Re  Litchfield,  13  Fed 
867 — ^Re  Brooks,  91  Fed.  509 — Carllng  v. 
Seymour  Lumber  Co.  51  C.  C.  A.  8,  113  Fed. 
490 — Sperry  v.  Eth ridge,  70  Iowa,  30,  30  N. 
W.  4. 


Suits  to  annul  or  amend  discharge. 

51.  Federal  circuit  courts  have  no  juria^c- 
tion  to  annul  a  discharge  in  bankruptcy 
for  fraud  in  a  suit  by  a  creditor  who  had 
proved  his  debt,  assented  to  the  bankrupt's 
discharge,  and  taken  a  dividend  out  of  the 
bankrupt's  estate,  in  view  of  the  provision 
of  the  bankruptcy  act  of  August  1,  1841, 
§  6,  extending  the  jurisdiction  of  district 
courts  of  all  controversies  between  the  bank- 
rupt and  a  creditor  who  shall  claim  any 
debt  or  demand  under  the  bankruptcy,  to 
all  cases  between  creditors  and  the  assignee 
of  the  estate,  whether  the  latter  continues 
in  office  or  has  been  removed,  and  to  all  con- 
troversies between  the  assignee  and  the 
bankrupt.  Commercial  Bank  v.  Buckner, 
20  How.  108,  15:  862 
Cited  in  Re  Shaffer,  8  N.  B.  N.  Bep.  56,  104 

Fed.    984 — Shorten   v.   Booth,   32   La.    Ann. 
809. 

Adjournment     or     transfer     to     other 
courts. 

52.  The  district  judge  may  adjourn  to  the 
circuit  court  any  question,  whether  he  has 
doubts,  or  not,  regarding  its  decision.  Nel- 
son V.  Garland,  1  How.  265,  11:  126 
CUed  in  Re  Hyde,  6  Fed.  872. 

52a.  A  decision  of  the  district  court  of 
New  Orleans,  transferring  a  suit  commenced 
in  that  court,  and  directing  it  to  be  cumu- 
lated with  proceedings  in  bankruptcy  which 
were  pending  in  another  court  of  the  state, 
does  not  disable  the  plaintiff  from  com- 
mencing a  suit  in  the  circuit  court,  nor  can 
it  form  a  proper  declinatory  exception  to  ita 
jurisdiction.     Hyde  v.  Stone,  20  How.   170, 

15:  874 
Cited  in  Warren  v.  Wisconsin  Valley  R.  Co. 
6  Biss.  430,  Fed.  Cas.  No.  17.204— Dwi^ht 
V.  Central  Vermont  R.  Co.  20  Blatchf.  207. 
0  Fed.  790 — T^gan  v.  Greenlaw.  12  Fed.  19 
— Weaver  v.  Fields,  4  Woods,  154,  16  Fed. 
24 — Hurst  V.  Everett,  21  Fed.  221 — Newton 
v.  Hagerman,  10  Sawy.  462,  22  Fed.  527 — 
Sylvester  v.  Danzlger,  32  Fed.  1 — Coe  v. 
Aiken,  50  Fed.  643— The  Willamette  Valley, 
62  Fed.  297— Brendel  v.  Charch,  82  Fed. 
263 — Cady  v.  Associated  Colonies,  119  Fed. 
428 — Opelika  v.  Daniel.  59  Ala.  215 — Hor- 
ner V.  Hanks,  22  Ark.  587 — Rhodes  v.  Bor- 
den, 67  Cal.  9,  6  Pac.  850 — Spinning  v. 
Ohio  Life  Ins.  &  T.  Co.  2  Disney  (Ohiol 
353 — ^Randolph  v.  Wilmington  &  R.  B. 
Co.  11  Phila.  505 — International  ft  O.  N. 
R.  Co.  v.  Barton,  24  Tex.  Civ.  App.  123, 
57  S.  W.  292. 

Onster   of  state  Jnrlsdictlon;    how  ef- 
fected. 

See  also  supra,  47. 

53.  Although  the  general  rule,  as  between 
courts  of  concurrent  jurisdiction,  that  prop- 
erty in  possession  of  the  receiver  of  on<» 
court  cannot  be  taken  from  him  bv  another 
court  in  a  subsequent  suit,  has  only  a  quali- 
fied application  when  winding  up  proceed- 
ings in  a  state  court  are  superseded  by  pro- 
ceedings in  bankruptcy,  it  obtains  as  a  rule 
of  comity,  and  its  considerate  observance 
is  adequate  to  avert  collisions  between  Fed- 
eral and  state  courts.  Re  Watts,  190  U.  S. 
1,  23  Sup.  Ct.  Rep.  718.  47:  933 
Cit^  \n  ConkUn   y.   Ui^ted  SUtet  BUpbqM- 
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ing  Co.  123  Fed.  021 — Knott  ▼.  Evening 
Post  Co.  124  Fe^l.  352 — Ross-Meebam  Foun- 
dry Co.  V.  Southern  Car  &  Foundry  Co.  124 
Fed.  406— Re  Siebert,  133  Fed.  783— Re 
Zier  &  Co.  73  CCA.  327,  142  Fed.  103. 

54.  Goods  in  actual  possession  of  a  bank- 
rupt at  the  time  of  his  adjudication  as  such, 
and  at  the  time  of  the  reference  of  the  case 
to  a  referee,  who  directs  them  to  be  locked 
in  a  store,  are  in  custody  of  the  United 
States  court,  from  which  they  cannot  be 
taken  upon  any  process  from  a  state  court. 
White  V.  Schloerb,  178  U.  S.  542,  20  Sup. 
Ct.  Rep.  1007,  44:  1183 
Cited    In    Metcalf   v.    Barker,   187    U.    S.    176, 

47  L.  ed.  127.  23  Sup.  Ct.  Rep.  67 — Bush  t. 
Elliott,  202  U.  S.  479,  60  L.  ed.  1115,  26 
Sup.  Ct.  Rep.  668 — Re  Olbbs,  103  Fed.  782 
— ^Re  Kellogg,  113  Fed.  125 — Re  Antigo 
Screen  Door  Co.  59  C.  C.  A.  251,  123  Fed. 
252 — Hatch  v.  Curtin,  146  Fed.  202 — Cros- 
by ▼.  Spear,  98  Me.  543,  99  Am.  St.  Rep. 
424,  57  Atl.  881 — Texas  Brewing  Co.  v. 
Mallette,  28  Tex.  CIt.  A  pp.  466,  67  ^.  W. 
441— French  v.  White,  78  Vt.  96,  2  L.R.A. 
(N.  S.)  809,  62  Atl.  35. 

55.  After  an  adjudication  in  bankruptcy 
an  action  of  replevin  in  a  state  court  can- 
not be  commenced  and  maintained  against 
the  bankrupt  to  recover,  property  in  the 
possession  of  and  claimed  by  the  bankrupt 
at  the  time  of  that  adjudication,  and  in  the 
possession  of  a  referee  in  bankruptcy  at  the 
time  when  the  action  of  replevin  is  begun. 
White  V.  Schloerb,  178  U.  S.  542,  20  Sup. 
Ct.  Rep.  1007,  44:  1183 
Cited  in  Whitney  ▼.  Wenman,  198  U.  S.  550, 

49  L.  ed.  1159,  25  Sup.  Ct.  Rep.  778— Re 
Lemmon  &  C.  Co.  50  C.  C.  A.  250,  112  Fed. 
299 — Re  Gntman,  114  Fed.  1010 — Re  Granite 
aty  Bank,  70  C.  C.  A.  322,  137  Fed.  822 
— Humes  ▼.  Little  Rock,  138  Fed.  934 — 
Miahawaka  Woolen  Mfg.  Co.  ▼.  Powell,  98 
Mo.  A  pp.  538,  72  S.  W.  723. 

56.  The  possession  by  a  court  of  bank- 
ruptcy of  the  proceeds  of  a  sale  of  the  chat- 
tels covered  by  a  mortgage  given  by  the 
bankrupt,  which  sale  was  had  pursuant  to 
an  agreement,  approved  by  that  court,  pro- 
viding for  the  deposit  of  the  net  proceeds 
by  &  temporary  receiver  as  a  special  fund 
to  which  the  lien,  if  any,  of  the  chattel 
mortgage,  was  transferred,  does  not  deprive 
a  state  court  of  its  jurisdiction,  under  the 
bankrupt  act  of  July  1,  1898  (30  Stat,  at  L. 
544,  chap.  641,  U.  S.  Comp.  Stat.  1901,  p. 
3431),  §  23b,  of  a  suit  by  the  trustee  in 
bankruptcy  to  set  aside  the  mortgage  as  in 
fraud  of  creditors.  Frank  v.  Vollkommer, 
206  U.  S.  621,  27  Sup.  Ct.  Rep.  696, 

51:911 

57.  A  decree  in  bankruptcy  does  not  de- 
vest ft  state  court  of  authority  to  proceed 
further  in  an  action  against  the  bankrupt. 
The  assignee  may  prosecute  the  suit,  and  be 
substituted  for  the  bankrupt.  The  judg- 
ment in  such  case  merely  ascertains  the 
amount  due,  and  execution  must  be  stayed. 
Norton  v.  Switzer,  93  U.  S.  355,  23:  903 
Di€iingui9hed  in  Re  Neely,  51  C.  C.  A.  170,  113 

Fed.  213. 
ated  In  Thatcher  v.  Rockwell,  105  U.  S.  469, 
26  L.  ed.  960— Hill   v.  Harding.   107  U.   S. 


633,  27  L.  ed.  494,  2  Sap.  Ct.  Rep.  404 — 
Mattocks  V.  Farrington,  2  Haskell,  386,  Fed. 
Cas.  No.  9,298— Re  Moller,  14  Blatchf.  211, 
Fed.  Cas.  No.  9,700 — Re  Stansfield,  4  Bawy. 
339,  Fed.  Cas.  No.  13,294 — Bear  v.  Chase, 
40  C.  C.  A.  185,  8  N.  B.  N.  Rep.  169,  99  Fed. 
923— Re  Keely,  8  N.  B.  N.  Rep.  616,  108 
Fed.  372 — Wells  v.  Edmlson,  4  Dak.  59,  22 
N.  W.  497— Lewis  v.  Higgins,  52  Md.  617, 
— Grlswold  V.  Watkins,  20  Hun,  117. 

58.  Adjudication  of  bankrupt  does  not 
devest  the  jurisdiction  of  state  or  territori- 
al courts  in  a  foreclosure  suit.  The  bank- 
rupt act  does  not  devest  other  courts  of  ju- 
risdiction in  actions  against  the  bankrupt. 
Eyster  v.  Gaff,  91  U.  S.  521,  23:  403 
Jerome  v.  McCarter,  94  U.  S.  734,  24:  136 
Cited   in   Burbank  v.    Bigelow,   92  U.   S.    182, 

23  L.  ed.  543 — Claflin  v.  Houseman,  93  U. 
S.  134,  23  li.  ed.  887 — Jerome  v.  McCarter, 
94  U.  S.  787,  24  L.  ed.  137— McHenry  v. 
La   Soci^tfi  Francaise  D'Epargnea,   95  U.   S. 

59,  24  L.  ed.  871— Stout  ▼.  Lye,  103  U.  S. 
69,  26  L.  ed.  429 — Conner  v.  Long,  104  U. 
8.  240,  26  L.  ed.  728— Davis  v.  Friedlander, 
104  U.  8.  574,  26  L.  ed.  819— Thatcher  v. 
Rockwell,  105  U.  S.  469,  26  L.  ed.  950 — 
Hill  V.  Harding,  107  U.  S.  633,  27  L.  ed. 
494,  2  Sup.  Ct.  Rep.  404 — Dimock  v.  Revere 
Copper  Co.  117  U.  S.  564,  29  L.  ed.  996. 
6  Sup.  Ct.  Rep.  855 — Winchester  v.  Heiskell, 
119  U.  S.  453,  30  L.  ed.  464,  7  Sup.  Ct.  Rep. 
281 — Calhoun  v.  Lanaux,  127  U.  S.  639,  82 
L.  ed.  299,  8  Sup.  Ct.  Rep.  1345 — Scott  v. 
Ellery,  142  U.  8.  884,  85  L.  ed.  1051,  12 
Sup.  Ct.  Rep.  233 — Metcalf  Bros.  v.  Barker, 
187  U.  S.  178.  47  L.  ed.  126,  23  Sup.  Ct. 
Rep.  67— Jaquitb  v.  Rowley,  188  U.  S.  626, 
47  L.  ed.  623,  23  Sup.  Ct.  Rep.  432— 
Bracken  v.  Johnston,  4  Dill.  522,  Fed.  Cas. 
No.  1,761 — Re  Brunquest.  7  Biss.  212,  Fed. 
Cas.  No.  2,055 — Re  Irving,  8  Ben.  467,  Fed. 
Cas.  No.  7,073 — Re  MoUer,  8  Ben.  530,  Fed. 
Cas.  No.  9.699— Re  Moller,  14  Blatchf.  200, 
Fed.  Cas.  No.  9,700 — Re  O'Malley,  Fed.  Cas. 
No.  10.507a — Re  People's  Safe  Deposit  & 
Sav.  Inst.  10  Ben.  89,  Fed.  Cas.,  No.  10,971 
— Sedgwick  V.  Grinnell,  9  Ben.  430,  Fed. 
Cas.  No.  12,612 — Re  Stansfield,  4  Sawy.  338, 
Fed.  Cas.  No.  13,294 — Kimherling  v.  Hartly. 

1    McCrary.    141.    1    Fed.    575 Clark    v. 

Ewing.  9  Biss.  443,  3  Fed.  86 — Re  Litch- 
field, 13  Fed.  867 — Mason  v.  Hartford,  P. 
&  F.  R.  Co.  19  Fed.  55 — Re  Anderson,  23 
Fed.  496 — Fidelity  Trust  Co.  v.  Gill  Car  Co. 
25  Fed.  749 — Speckart  v.  German  Nat.  Bank, 
85  Fed.  17 — Re  Ogles,  93  Fed.  437— Heath 
V.  Shaffer,  93  Fed.  648— Re  Abrahnm.  35 
C.  C.  A.  602,  93  Fed.  777 — Southern  Loan 
&  T.  Co.  V.  Benbow.  96  Fed.  679 — Re  Rus- 
sell, 41  C.  C.  A.  325.  101  Fed.  250 — Re 
Nixon,  110  Fed.  637 — Re  Rusch.  53  C.  C.  A. 
633,  116  Fed.  272— National  Bank  v.  Hobbs, 
118  Fed.  628 — Brown  v.  Newman.  66  Ala. 
278 — Sullivan  v.  Rabb,  86  Ala.  440,  5  So. 
746 — Andrews  v.  Mather,  134  Ala.  368.  32 
So.  738 — Thatcher  v.  Rockwell,  4  Colo.  401 
— Brown  v.  J.  &  B.  Stevens  Co.  52  Conn. 
115 — Brackett  v.  Dayton,  34  Minn.  221.  25 
N.  W.  348 — Robinson  v.  Soule,  56  Miss.  551 
— Truda  v.  Osgood,  71  N.  H.  185,  51  Atl. 
688 — Wente  v.  Young,  12  Hun,  222 — Rer- 
ford  V.  Barnes,  45  Hun,  256 — Revere  Copper 
Co.  V.  Dimock,  90  N.  Y.  36-^McHenry  v. 
La  Socl«t#  Francnise,  34  Phlla.  I/eg.  Int. 
439 — Mauran  v.  Crown  Carpet  Lining  Co. 
23  R.  I.  346.  50  Atl.  387 — Merchants  Bank 
V.  Campbell,  75  Va.  458 — Francisco  v.  Shel- 
ton,  85  Va.  787.  8  S.  E.  780 — State  ex  rel. 
Strohl  V.  Superior  Court.  20  Wash.  551.  45 
L.R.A.  184,  56  Pac.  35— State  ex  rel.  Heck- 
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man  v.  Superior  Court,  28  Wasb.  37,  92 
Am.  St.  Rep.  826,  68  Pac.  170 — Jensen-King 
Byrd  Co.  v.  Williams,  35  Wash.  165,  76 
Pac.  934 — Beall  v.  Wallcer,  26  W.  Va.  749. 

59.  Where  the  power  of  a  state  court  to 
proceed  in  an  attachment  suit  commenced 
before  the  filing  of  a  petition  in  bank- 
ruptcy is  subject  to  be  impeached,  it  can 
only  be  done  upon  an  intervention  by  the 
assignee  in  bankruptcy,  who  shall  make 
the  necessary  proof;  and  to  terminate  such 
jurisdiction  this  rule  obtains,  whether  the 
suit  was  begun  within  four  months  of  the 
commencement  of  the  bankruptcy  proceed- 
ings, or  not.  Doe  ex  dem.  Valliant  v. 
Childress,  21  Wall.  642,  22:  549 
Distinguished  in  Rochester  Lumber  Co.  v.  Locke, 

72  N.  H.  25,  54  Atl.  705. 

Cited  in  Conner  ▼.  Long,  104  U.  S.  234,  26  L. 
ed.  726 — Boiling  ▼.  Munct^is,  59  Ala.  488 
— Bowen  v.  Eichel,  91  Ind.  25,  46  Am.  Rep. 
574 — Haber  t.  Klauberg,  3  Mo.  App.  345, 
15  Nat.  Bankr.  Reg.  380 — ^Young  v.  Card- 
well,  6  Lea,  172-r-Moore  v.  State  Ins.  Co. 
2  Tenn.  Ch.  381 — Payne  v.  Beech,  2  Tenn. 
Ch.  711— Boone  v.  Revls.  44  Tex.  386 — 
Wallace  v.  Bo^el,  62  Tex.  638. 

Sopervisory  power  of  circnlt  court. 

60.  The  circuit  court  has  jurisdiction  of 
an  original  bill  filed  to  enjoin  proceedings  in 
bankruptcy  in  the  district  court,  where  the 
district  court  has  no  jurisdiction  to  entertain 
them.     Marshall  v.  Knox,  16  Wall.  551, 

21:481 

Control  of  state  suits  by  Federal  courts. 

Exception  of  Bankruptcy  Cases  from 
Disability  of  Federal  Court  to  En- 
join State  Proceedings,  see  Courts, 
1491-1493. 

61.  The  control  of  the  district  courts 
oyer  proceedings  in  the  state  court  upon 
Hens  mortgages,  and  other  securities, 
is  exercised,  not  over  the  state  courts 
themselves,  but  upon  the  parties,  through 
an  injunction  or  other  appropriate  proceed- 
ing in  equity.  Re  City  Bank  of  New  Or- 
leans, 3  How.  292,  1 1 :  603 
Cited  in  Re  Davis,  1  Sawy.  262,  4  Nat.  Bankr. 

Reg.  718,  Fed.  Cas.  No.  3,620 — Hudson  v. 
Schwab,  18  Nat.  Bankr.  Reg.  483,  Fed.  Cas. 
No.  6,835 — Re  Miller,  6  Biss.  34,  Fed.  Cas. 
No.  9,551— Moore  v.  Jones,  23  Vt.  746,  Fed. 
Cas.  No.  0,768 — Phelps  v.  Sellick,  8  Nat. 
Bankr.  Reg.  394,  Fed.  Cas.  No.  11,079 — 
Reed  v.  Bullington,  11  Nat.  Bankr.  Reg. 
418 — Lea  v.  George  M.  West  Co.  91  Fed. 
239 — Re  Pittelkow,  92  Fed.  903 — Southern 
Loan  &  T.  Co.  v.  Benbow,  96  Fed.  521 — 
Frazier  v.  Southern  Loan  &  T.  Co.  40  C.  C. 
A.  83,  99  Fed.  715 — Bear  v.  Chase,  40  C. 
C.  A.  189,  3  N.  B.  N.  Rep.  169,  99  Fed.  926 — 
Ward  V.  Jenkins,  10  Met.  591 — Voorhles  v. 
PrlBble,  25  Mich.  478,  12  Am.  Rep.  201  — 
Kidder  v.  Horrobln,  72  N.  Y.  165 — Baum  v. 
Stem,  1  S.  C.  N.  S.  419 — Moore  v.  Jones,  23 
Vt.  746. 

62.  A  court  of  bankruptcy  is  without  ju- 
risdiction to  enjoin  the  plaintiffs  in  suits 
against  the  bankrupt  in  the  state  courts 
from  collecting  their  judgments  from  the 
surety  on  the  bankrupt's  bail   bond.     Ja- 


I  quith  v.  Rowley,  188  U.  S.  620,  23  Sup.  Ct. 
Rep.  369,  47:  620 

Cited  In   Re   Knickerbocker,   121    Fed.   1006 — 

Re    Eastern    Commission    ft    Xmportins    Co. 

129  Fed.  848. 

63.  A  court  of  bankruptcy  is  without  ju- 
risdiction to  enjoin  further  proceedings  un- 
der the  judgment  of  a  state  court  in  a 
judgment  creditors'  action  commenced  be- 
fore the  passage  of  tbe  bankruptcy  act, 
which  set  aside  as  fraudulent  certain  trans- 
fers of  property  made  by  the  bankrupt,  and 
directed  the  payment  of  the  amount  of  tlie 
judgments  out  of  the  proceeds  of  a  sale  of 
the  judgment  debtor's  property  under  an 
order  of  the  state  court.  Metoalf  Bros.  v. 
Barker,  187  U.  S.  165,  23  Sup.  Ct.  Rep.  67. 

47:  122 

Distinguished  in  Re  Vast-flnder,  132  Fed. 
719 — Re  Porterfleld,  138  Fed.  195 — ^Re 
Baughman,  138  Fed.  743 — Woodward  v. 
Bridge,  144  Fed.  169— Re  Adier.  75  C.  C 
A.  464,  144  Fed.  662. 

Cited  in  Pickens  v.  Roy,  187  U.  S.  180.  47  L. 
ed.  130,  23  Sup.  Ct.  Rep.  78 — White  v. 
Thompson,  56  C.  C.  A.  400,  119  Fed.  870 
—Re  Varick  Bank,  119  Fed.  992— Re  Kel- 
logg, 67  C.  C.  A.  551,  121  Fed.  337— Re 
Hornsteln,  122  Fed.  270 — Re  Antigo  Screen 
Door  Co.  50  C.  C.  A.  251,  123  Fed.  252 — 
Burleigh  v.  Foreman,  60  C.  C.  A.  112,  125 
Fed.  220— Hinds  v.  Moore,  67  C.  C.  A.  151. 
134  Fed.  223— Re  Andre,  68  C.  C.  A.  377, 
136  Fed.  739 — Re  Jersey  Island  Packing  Co. 
2  L.R.A.  (N.  S.)  662,  71  C.  C.  A.  78.  138 
Fed.  628 — Re  Heckman,  72  C.  C.  A.  8,  140 
Fed.  859— Ninth  Nat.  Bank  v.  Mows,  89 
Misc.  667,  80  N.  T.  Supp.  617. 

64.  A  suit  to  enjoin  the  further  proae- 
cution  in  a  state  court  of  a  long  pending 
suit  by  a  judgment  creditor  to  have  a  deed 
set  aside  as  fraudulent,  and  the  property 
described  therein  sold  and  the  proceeds  ap- 
plied to  the  payment  of  the  judgment  and 
the  satisfaction  of  the  liens  existing  against 
the  property,  is  not  within  the  jurisdiction 
of  a  court  of  bankruptcy, — especially  where 
instituted  by  the  bankrupt  himself.  Pick- 
ens V.  Roy,  187  U.  S.  177,  23  Sup.  Ct.  Rep. 
78  47:  128 
Dminguished  in   Re  Porterfleld.   138  Fed.'  199 

— Woodward  v.  Bridges.  144  Fed.  159 — Re 
Adler,  75  C.  C.  A.  464.  144  Fed.  662— 
Moore  Mfg.  Co.  v.  Billings.  46  Or.  405,  80 
Pac.  422. 

Cited  In  Re  Knight,  125  Fed.  43 — Re  Johnaon, 
127  Fed.  619— Re  Heckman.  72  C.  C.  A,  8, 
140  Fed.  859— Snyder  v.  Smith,  185  Maaa. 
63,  68  N.  E.  1089. 

c.  General  Remedies  and  Procedure, 

Right  to  Jury  Trial,  see  Jury,  27. 

General  nature  of  procedure. 

65.  Process,  pleadings,  and  proceedings 
in  bankruptcy  are  governed  and  controlled 
by  the  rules  and  regulations  prescribed  for 
the  trial  of  civil  actions  at  common  law. 
Knickerbocker  Ins.  Co.  v.  Comstock,  16  Wall. 
258.  21 :  493 
Cited  In   Crlm  v.    Handley,   94   U.  S.  657.   24 

L.  ed.  218 — Re  Findlay,  Fed.  Cas.  No.  4,789 
1      — Glilet   v.-  Pierce,   Brown,   Adm.  658»   Fed. 
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Cas.  No.  6,437 — ^Re  Oregon  Bulletin  Print- 
ing &  Pub,  Co.  S  Sawy.  631,  Fed.  Cas.  No. 
10,560— Risser  ▼.  Hoyt,  63  Mich.  198,  18 
N.   W.   611. 

Kemedy  In  equity  or  at  law. 

Nature  of  Petition,  see  infra,  85. 

66.  Under  the  bankruptcy  laws  of  1841, 
ihe  United  States  courts  have  plenary  ju- 
nsdiction,  and  may  exercise  such  equity 
powers  as  are  necessary  for  the  enforce- 
ment of  the  provisions  of  that  act.  Re 
City  Bank  of  New  Orleans,  3  How.  292, 

11:603 

4HteA  In  Morgan  ▼.  Thomhill,  11  Wall.  80,  20 

L.    ed.    64,    5   Nat.   Bankr.    Reg.    9 — Ray   v. 

Norseworthy,  23  Wall.  184,  23  L.  ed.  118 — 

Bardes  ▼.  First  Nat  Bank,  178  U.  8.  533, 

44  L.  ed.  1180,  20  Sup.  Ct.  Rep.   1000— Re 

Adams,  Fed.  Cas.  No.  39 — ^Re  Barrow,  1  Nat. 

Bankr.    Reg.    483,    Fed.    Cas.    No.    1,057 — 

Qoodall  T.  Tuttle,  7  Nat.  Bankr.  Reg.  203,  3 

Bias.  230,  Fed.  Cas.  No.  6,533 — Re  Hamlin, 

8  Biss.  129,   Fed.  Cas.  No.  5,994 — Markson 

v.  Heaney,  1  Dill.  603,  4  Nat.  Bankr.  Reg. 

■516,   619,   Fed.   Cas.   No.  9,098— Mitchell   v. 

Great  Works  Mill  &  Mfg.  Co.  2  Story,  661, 

Fed.    Cas.    No.    9,662 — Sutherland    ▼.    I^ake 

Superior   Ship  Canal   R.  &  Iron  Co.  9  Nat. 

Bankr.  Reg.  311,  Fed.  Cas.  No.   13,643— R^t 

Wallace,   Deady,   436,   Fed.   Cas.   No.   17,094 

— ^Voorbees  y.   Frisbie,   8  Nat.   Bankr.   Reg. 

163 — ^Allen    v.    Thompson,    10    Fed.    123 — 

'Southern  Loan  &  T.  Co.  ▼.  Benbow,  96  Fed. 

■528 — Perkins   v.    McCauIey,    98   Fed.    287 — 

Re  Woodbury,  2  N.  B.  N.  Rep.  285,  98  Fed. 

834 — Re    Hammond,    98    Fed.    847 — Wall    v. 

Cox,    41    C.    C.    A.    412,    101    Fed.    407— Re 

Baudouine,  41  C.  C.  A.  320,  101  Fed.  576 — 

Hall   ▼.   Kincell,   42  C.   C.   A.   369,   2  N.  B. 

N.    Rep.    745,    102    Fed.    310— Woodruff    v. 

•Cheeves,  44  C.  C.  A.  637,  3  N.  B,  N.  Rep. 

489,  106  Fed.  606— Rison  v.  Powell,  28  Ark. 

43S— Lyon   ▼.   Clark,   124   Mich.    101,  82   N. 

W.  1058— Re  Rhodes,  3  Plttsb.  341— South- 

«m  y.  Fisher,  6  S.  C.  N.  8.  347 — Brlgham 

y.  Claflln,  31  Wis.  614,  11  Am.  Rep.  623. 

67.  Under  former  bankruptcy  acts  equi- 
table jurisdiction  of  the  court  was  inyoked. 
Auffmordt  v.  Rasin,  102  U.  S.  620,  26:  262 
Cited  in  Cox  y.  Wall,  2  N.  B.  N.  Rep.  575,  99 

Fed.  649. 

68.  Equity  jurisdiction  was  invoked  in  a 
Innkruptcy  case.  Barbour  v.  Priest,  103  U. 
S.  293,  26:478 
Cited  in  Cox  y.  Wall,  2  N.  B.  N.  Rep.  575,  99 

Fed.  549. 

69.  Equity  is  the  proper  court  for  bank- 
ruptcy cases.  Stucky  v.  Masonic  Sav.  Bank, 
108  U.  8.  74,  2  Sup.  Ct.  Rep.  219,  27:  640 
Cited  in  Cox  y.  Wall,  2  N.  B.  N.  Rep.  575,  99 

Fed-    649— Pond   y.    New    York   Nat.    Exch. 
Bank,  124  Fed.  993. 

70.  The  district  court  sitting  in  bank- 
ruptcy, under  the  act  of  1841,  can  inquire 
And  ascertain  the  validity  of  liens,  mort- 
gages, and  other  securities,  and  grant  the 
same  remedial  justice  and  relief  to  all  the 
parties  interested  therein  as  the  state  courts 
might  or  ought  to  grant.  Re  City  Bank  of 
HJew  Orleans,  3  How.  292,  11 :  603 
<7<(ed  in  Nugent  v.  Boyd,  3  How.  487,  11  L. 

ed.  669— Houston  v.  City  Bank,  6  How.  506, 
12  L.  ed.  534 — Claflin  y.  Houseman,  93  U. 
B.  136,  23  L.  ed.  838 — Re  Addison,  3  Hushes, 
433,  Fed.  Cas.  No.  76 — Augustine  v.  Mc- 
U.  S.  Dig.— 55 


Farland,  18  Nat  Bankr.  Reg.  12,  Fed.  Cas. 
No.  648— Re  Bowie,  1  Nat.  Bankr.  Reg.  631, 
Fed.  Cas.  No.  1,728 — Carr  y.  Gale,  3  Woodb. 
&  M.  66,  Fed.  Cas.  No.  2,435 — Re  Davis,  8 
Nat.  Bankr.  Reg.  170,  Fed.  Cas.  No.  3,619 — 
Glyeen  y.  Smith,  1  Haskell,  365,  Fed.  Cas. 
No.  5,467— Re  Rhodes,  6  West.  Jur.  124,  Fed. 
Cas.  No.  11,746 — Re  Robinson,  Fed.  Cas.  No. 
11,944—  ::e  Barber,  97  Fed.  554 — Doremus 
y.  Walker,  8  Ala.  200,  42  Am.  Dec.  634 — 
Eyster  y.  Gaff,  2  Colo.  244 — City  Bank  y. 
Houston,  2  La.  Ann.  123 — Chemung  Canal 
Bank  y.  Judson,  8  N.  Y.  264 — Galbralth  y. 
Fisher,  22  Pa.  413. 

71.  A  bill  in  equity  by  an  assignee  in 
bankruptcy  against  the  bankrupt  and  an- 
other, charging  that  the  proceeds  of  prop- 
erty fraudulently  concealed  by  the  bank- 
rupt are  invested  in  business  carried  on  by 
him  in  the  name  of  the  other  defendant, 
where  there  is  no  proof  to  connect  the  lat- 
ter with  the  fraud,  is  properly  dismissed 
generally  as  to  him  and  without  prejudice 
to  an  action  at  law  against  the  bankrupt, 
nn  action  at  law  against  the  bankrupt 
would  afford  a  full,  adequate,  and  complete 
remedy.  Kramer  v.  Cohn,  119  U.  S.  355,  7 
Sup.  Ct.  Rep.  277,  30:  439 
Cited  in   Miller  y.   Carlisle,   127  Cal.  330,   59 

Pac.   785. 

Writ  and  process. 

Necessity  of  New  Process  Against  Pe- 
titioners, see  supra,  15,  16. 

72.  An  order  of  commitment  of  a  bank- 
ruptcy codrt,  directing  that  a  person  be  im- 
prisoned until  he  complies  with  an  order 
made  in  a  proceeding  m  equity  under  the 
bankrupt  act,  is  not  invalid  because  it  does 
not  run  in  the  name  of  the  United  States. 
Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct. 
Rep.  269,  46:405 

Orders  and  decrees  generally. 

73.  A  proceeding  in  bankruptcy,  from  the 
time  of  its  commencement,  by  the  filing 
of  a  petition  to  obtain  the  benefit  of  the  act, 
until  the  final  settlement  of  the  estate  of 
the  bankrupt,  is  but  one  suit.  The  district 
court,  for  all  the  purposes  of  its  bankruptcy 
jurisdiction,  is  always  open.  It  has  no  sepa- 
rate terms.  Its  proceedings  in  any  pending 
suit  are,  therefore,  at  all  times  open  for  re- 
examination, upon  application  therefor  in 
any  appropriate  form.  Any  order  made  in 
the  progress  of  the  cause  may  be  subse- 
quently set  aside  and  vacated  upon  proper 
showing  made,  provided  rights  have  not  be- 
come vested  under  it  which  will  be  disturbed 
by  its  vacation.  Applications  for  such  re- 
examination may  be  made  by  motion  or  pe- 
tition, according  to  the  circumstances  of  the 
case.  Such  a  motion  or  petition  will  not 
have  the  effect  of  a  new  jBuit,  but  of  a  pro- 
ceeding in  the  old  one.  Sandusky  v.  First 
Nat.  Bank,  23  Wall.  289,  23:  155 
Cited  in  Conro  v.  Crane,  94  U.  S.  443,  24  L. 

ed.  145 — Lisberger  v.  Gamett.  1  Hughes, 
650,  Fed.  Cas.  No.  8.383 — Re  Betts,  4  Dill. 
98.  15  Nat.  Bankr.  Reg.  541,  Fed.  Cas.  No. 
1,371 — Boatwell  y.  Alderdice,  2  Hughes,  122, 
Fed.  Cas.  No.  1,708 — Re  Worcester  County. 
42  C.  C.  A.  640,  3  N.  B.  N.  Rep.  698,  102 
Fed.  811 — Re  Lemmon  &  G.  Co.  50  C.  C.  A. 
251,   112   Fed.   300 — Re  Jemison   Mercantile 
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Co.  50  C.  C.  A.  647,  112  Fed.  972— Re 
Ives,  61  C.  C.  A.  643,  118  Fed.  913— Re 
Henschel,  114  Fed.  970 — Ue  Mercur,  116 
Fed.  667— Re  Mercur,  68  C.  C.  A.  476,  122 
Fed.  38S — Leighton  v.  Kennedy,  64  C.  C.  A. 
268,  129  Fed.  740— Re  Herriman,  134  Fed. 
666 — Harman  y.  Stearns,  96  Va.  62,  27  S.  E. 
601. 

74.  An  adjudication  in  bankruptcy 
against  a  railway  corporation,  the  district 
court  having  jurisdiction,  cannot  be  im- 
peached collaterally  by  a  shareholder  in 
the  corporation.  That  court  is  always  open 
to  re-examine  its  decrees  in  an  appropriate 
form,  and  any  order  may  be  vacated  on  a 
proper  showing,  vested  rights  under  it  be- 
ing protected.  Graham  v.  Boston,  H.  &  E. 
R,  Co.  118  U.  S.  161,  6  Sup.  Ct.  Rep.  1009, 

30:  196 


72  Conn.  712,  60  L.R.A.  642,  46  Att.  14« 
— Swarts  V.  Frank,  183  Ho.  446,  82  S.  W. 
60— Re  Gray,  47  App.  Div.  656,  62  N.  Y- 
Supp.  618 — Dnryea  v,  Mnae,  117  Wla.  407, 
94  N.  W.  366. 


///.  What  are  Act8  of  Bankruptcy, 

Effect  of  Pleading  New  Act,  see  infra,  146. 
Insolvency  Defined,  see  infra,  159-162. 

General  assignment. 

75.  A  deed  of  general  assignment  for 
creditors  constitutes  in  itself  an  act  of  bank- 
ruptcy which  per  se  authorizes  an  adjudi- 
cation of  involuntary  bankruptcy  under  § 
3  of  the  act  of  Congress  of  1898  entirely  ir- 
respective of  actual  insolvency.  George  M. 
West  Co.  V.  Lea  Bros.  174  U.  8.  590,  19 
Sup.  Ct.  Rep.  836.  43:  1098 

Cited  in  Bryan  v.  Bembeimer,  181  U.  8.  193, 
45  L.  ed.  818,  21  Sup.  Ct.  Rep.  667— BlUott 
V.  Toeppner,  187  U.  8.  880,  47  L.  ed.  202, 
23  Sup.  Ct.  Rep.  133 — Randolph  v.  Scruggs, 
190  U.  8.  686,  47  L.  ed.  1170,  23  Sup.  Ct. 
Rep.  710 — Leldlgh  Carriage  Co.  v.  Stenzel, 
37  C.  C.  A.  216.  95  Fed.  642 — 81monB<ip 
V.  Sinsheimer,  87  C.  C.  A.  342,  96  Fed.  952 
— Re  Empire  Metallic  Bedstead  Co.  95  Fed. 
966— Re  Rome  Planing  Mill,  96  Fed.  814— 
Re  Emslie,  2  N.  B.  N.  Rep.  328,  98  Fed. 
721— Re  Meyer,  89  C.  C.  A.  371,  98  Fed. 
980— Cox  V.  Wall,  2  N.  B.  N.  Rep.  674,  99 
Fed.  648 — Simonson  v.  Sinahelmer,  40  C. 
C.  A.  477,  8  N.  B.  N.  Rep.  152,  100  Fed. 
429 — Clark  v.  American  Mfg.  &  Enameling 
Co.  42  C.  C.  A.  123,  101  Fed.  964— Re 
Taylor,  42  C.  C.  A.  4,  2  N.  B.  N.  Rep.  929, 
102  Fed.  730 — Vaccaro  v.  Security  Bank. 
43  C.  C.  A.  281,  2  N.  B.  N.  Rep.  1037,  103 
Fed.  438— Re  Miner,  2  N.  B.  N.  Rep.  1075, 
104  Fed.  621— Re  Plotke,  44  C.  C.  A.  287, 
8  N.  B.  N.  Rep.  122,  104  Fed.  068— 
Dressel  ▼.  North  State  Lumber  Co.  8  N.  B. 
N.  Rep.  451, 107  Fed.  257— Re  West,  48  C.  C. 
A.  156,  3  N.  B.  N.  Rep.  819, 108  Fed.  941— 
Green  River  Deposit  Bank  v.  Craig,  8 
N.  B.  N.  Rep.  899,  110  Fed.  ISO- 
United  States  V.  Eccles,  111  Fed.  498 
— Re  Tatum,  112  Fed.  51 — ^Re  Schenkein, 
113  Fed.  426— Re  Cbappell,  113  Fed. 
546 — Re  Mays,  114  Fed.  601 — Day  v. 
Beck  &  G.  Hardware  Co.  62  C.  C. 
A.  469,  114  Fed.  835 — Re  H.  G.  Andrae  Co. 
117  Fed.  663 — Re  Slowka,  68  C.  C.  A.  323, 

122  Fed.    631 — Re   C.    Moencb   &    Sons   Co. 

123  Fed.  968 — Re  Cbase.  59  C.  C.  A.  634,  124 
Fed.  758 — Couts  v.  Townsend,  126  Fed.  250 
— Re  C.  Moencb  &  Sons  Co.  66  C.  C.  A.  89, 
130  Fed.  687 — Re  Callison,  130  Fed.  989 — 
Re  Sully,  142  Fed.  896 — Re  Duplex  Radiator 
Co.   142   Fed.   907 — Ketcham   v.   McNamara, 


76-7.  Under  the  bankrupt  act  of  1867, 
assignment  for  the  benefit  of  creditors  with- 
out preferences,  under  a  state  statute,  is  an 
act  of  bankruptcy,  for  which  the  assignor 
could  be  adjudged  a  bankrupt,  and  the  prop- 
erty taken  for  administration  in  the  bank- 
ruptcy court.  Boese  v.  King,  108  U.  S. 
379,  2   Sup.  Ct.  Rep.  765,  27:  760 

Cited  in  George  M.  West  Co.  v.  Lea  Bros.  174 
U.  8.  696,  48  L.  ed.  1100,  19  Snp.  Ct.  R«p. 

88&— Re   Gutwillig,   90    Fed.   479 Lea   v. 

Georfce  M.  West  Co.  91  Fed.  238— Re  Slerers, 
91  Fed.  368— Re  Cnrtls,  91  Fed.  740 — 
Davis  V.  Boble,  84  C.  C.  A.  873,  92  Fed. 
326 — Guaranty  Tnist  Co.  v.  Galveston  City 
R.  Co.  46  C.  C.  A.  812,  107  Fed.  318 — 
Re  Storck  Lumber  Co.  114  Fed.  361 — Re 
Cbase,  60  C.  C.  A.  635,  124  Fed.  759 — 
Ketcham  v.  McNamara,  72  Conn.  712,  50 
L.R.A.  648,  46  Atl.  146 — Harbaugb  v.  Cos- 
tello,  184  111.  116,  75  Am.  St.  Rep.  147,  56 
N.  E.  863 — Costello  v.  HarbauKb,  83  111. 
App.  85 — Castleberg  v.  Wheeler,  68  Md.  280, 
12  Atl.  8— Riley  v.  Carter,  76  Md.  607,  19 
L.R.A.  498,  85  Am.  St.  Rep.  443,  25  Atl. 
667 — Armour  Packing  Co.  v.  Brown,  76 
Minn.  467.  79  N.  W.  622— Patty-Joiner  Sl 
B.  Co.  V.  Cummins,  93  Tex.  602,  57  S.  W. 
566 — State  ex  ret.  Strobl  v.  Superior  Court, 
20  Wash.  549,  46  L.R.A.  182,  66  Pac  35 
— Binder  v.  McDonald,  106  Wis.  837,  82 
N.  W.  156. 

Cognovit  or  confession  of  Judgment. 

78.  The  failure  of  an  insolvent  debtor 
to  file  a  voluntary  petition  in  bankruptcy  at 
least  five  days  before  a  sale  of  his  property 
under  a  judgment  entered  against  him  upon 
an  irrevocable  power  of  attorney  given 
years  before  constitutes  the  suffering  or 
permitting  of  the  creditor  to  obtain  a  pref- 
erence, which  amounts  to  an  act  of  bank- 
ruptcy under  the  bankrupt  act  of  July  1, 
1898,  chap.  541,  §  3,  though  the  judgment  is 
entered  without  the  knowledge  or  consent 
of  the  debtor,  and  he  is  unable  to  prevent 
its  enforcement  in  any  other  way  than  by 
filing  his  petition  in  bankruptcy.  Wilson 
Bros.  V.  Kelson,  183  U.  S.  191,  22  Sup.  Ct. 
Rep.  74,  46:  147 

Cited  In  Thompson  v.  Fairbanks,  196  U.  8. 
527,  49  L.  ed.  686,  26  8up.  Ct.  Rep.  306-^ 
Re  Metsger  Toy  &  Novelty  Co.  114  Fed.  058 
—White  V.  Bradley  Timber  Co.  119  Fed. 
989 — Bradley  Timber  Co.  v.  Wbite,  68  C.  C- 
A.  60.  121  Fed.  784— Re  Ball,  123  Fed. 
166 — Bofiien  v.  Protter.  64  C.  C.  A.  64,  1-J9 
Fed.  534 — Johnston  v.  Huff,  A.  &  M.  Co, 
66  C.  C.  A.  637,  138  Fed.  707— Re  Vetter- 
man,  135  Fed.  445 — Wilder  v.  Watts,  138 
Fed.  428 — Re  Hunt,  139  Fed.  289 — Re 
Rung  Furniture  Co.  71  C.  C.  A,  343,  139 
Fed.  527 — Hardy  v.  Gray,  75  C,  C.  A.  565, 
144  Fed.  925 — Morgan  v.  First  Nat  Bask, 
76  C.  C.  A.  240.  146  Fed.  470— I^ng  v. 
Farmers'  State  Bank.  77  C.  C.  A.  543.  147 
Fed.  365 — Gabriel  v.  Tonner,  138  Cal.  65. 
70  Pac.  1021 — Tatman  v.  Humphrey,  184 
Mass.  362,  63  L.R.A.  739,  100  Am.  St.  Rep. 
662,  68  N.  B.  844 — ^Pearsall  v.  Nassaa  Nat. 
Bank,  74  App.  Div.  92,  77  N.  Y.  8upp.  11 
— Matbews  v.  Hardt,  79  App.  Div.  580i, 
80  N.  T.  Supp.  462 — Peck  v.  Connell.  21 
Pa.  Super.  Ct.  24 — ^Thompson  v.  Fairbanks^ 
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fB  Vt  878,  104  Am.  fit  R%p.  899,  56  Atl. 

• 

79.  A  power  of  attoTney  to  confess  a 
judgment  is  a  "security,"  within  the  mean- 
ing of  the  bankrupt  act  of  1841,  §  2,  pro- 
viding "that  all  future  payments,  securities, 
conveyances  or  transfers  of  property,  or 
agreements,  made,  or  given  by  any  bank- 
rupt, in  contemplation  of  bankruptcy,  and 
for  the  purpose  of  giving  any  creditor,  in- 
dorser,  surety,  or  other  person  any  pref- 
erence or  priority  over  the  general  enisditors 
or  such  bankrupts,  .  .  .  shall  be  deemed 
utterly  void,  and  a  fraud  upon  this  act." 
Buddngham  v.  McLean,  13  How.  151, 

14:91 
C5JftB*  In  Jewell  v.  Knigrht,  123  U.  S.  434,  31  L. 
«d.  198,  8  Sup.  Ct.  Bep.  193— ^JHIson  Bros. 
V.  Nelson,  183  U  .8.  198,  46  L  ed.  151,  22 
Sup.  Ct.  Rep.  74 — Armstroni;  ▼.  Rickey,  2 
Nat.  Bankr.  Reg.  475,  Fed.  Cas.  No.  546 — 
Davis  V.  Anderson,  6  Nat.  Bankr.  Reg.  149, 
Fed.  Cas.  No.  8,623 — Re  Locke,  1  Low.  Dec. 
294,  Fed.  Cas.  Ne.  8,439— Se  Lord,  5  Nat. 
Bankr.  Reg.  330,  Fed.  Cas.  No.  8,503 — 
Partridge  v.  Dearbora,  2  Low.  Dec.  287,  Fed. 
Cas,  No.  10.785 — Re  Locks,  104  Fed.  784 — 
Pauley  ▼•  Caathom,  Wl  Ind.  93 — National 
City  Bank  v.  Torieat,  3,30  Mich.  263,  88 
N.  W.  938. 

80.  The  execution  of  a  power  of  attorney 
to  confess  a  judgment  is  not  of  itself  an  act 
of  bankruptcy,  if  done  nnwillingly.  Buck- 
ingham V.  McLean,  13  How.  151,         14:  91 

81.  Altliough  the  ^Wh  section  of  the 
bankrupt  act  does  not  specify  the  giving  of 
a  warrant  to  oonfees  judgment  as  a  prohib- 
ited act,  a  recovery  far  such  act  can  be  had 
under  that  seetion.  First  Nat.  Bank  v. 
Jones,   21   Wall,   325,  22:  542 

Fraudulent  oonTeyance  or  preference. 

82.  By  §  1  of  the  bankrupt  act  of  1841, 
"any  fraudulent  conveyance,  assignment, 
sale,  gift,  or  other  transfer  of  lands,  tene- 
ments, goods,  or  chattels,"  by  a  merchant 
or  trader,  is  an  act  of  bankruptcy,  notice 
of  which  to  a  creditor  will  avoid  a  pref- 
erence in  his  favor.  Shawhan  v.  Wherritt, 
7  How.  627,  12:  847 
Cited  In  Re  Gregg,  4  Nat.  Bankr.  Reg.  457,  Fed. 

Cas.  No.  5,797— Re  Langley,  1  Nat.  Bankr. 
Reg.  563,  Fed.  Cas.  No.  11,006 — Vanderhoof 
▼.  City  Bank,  1  Dill.  480,  6  Nat.  Bankr.  Reg. 
274,  Fed.  Cas.  No.  16,842 — Zahn  v.  Fry. 
10  Phila.  245,  31  Phlla.  Leg.  Int.  197. 


IV.  JPetitian   and  Adjudication. 

Effect  as  Staying  Execution,  see  supra,  57. 

Failure  to  File  Voluntary  Petition  as  an 
Act  of  Bankruptcy,  see  supra,  78. 

General  Effect  as  Avoiding  Prior  Transac- 
tions, see  infra,  VI,  b,  1. 

Appellate  Jurisdiction  over  Decree  of  Ad- 
judication, see  Appeal  and  Error,  m. 
d,  3,  d. 

Effect  of  Inconclusive  Proceedings  not  Ter- 
minating in  Discharge,  see  Arrest,  6. 

FaUure  to  Provide  for  Notice  of  Filing,  as 
Denial  of  Due  Process,  see  Constitu- 
tional Law,  794.  I 


Adjudicatk>n  Against  Corporation  as  Pre- 
req^uisite  to  Enforcing  Stockholder's 
liability,  see  Corporations,  597. 

Adjudication  as  Evidence  Under  Allegation 
that  Suit  Would  Be  Unavailing,  see 
Evidence,  2640. 

Snfllciency  of  petitioner's  right. 

83-4.  Where  the  discharge  of  a  debt  is 
procured  by  misrepresentation  and  fraud, 
the  discharge  is  void;  and  such  debt  may  be 
made  the  Iraisis  of  a  petition  to  declare  and 
adjudge  the  debtor  a  bankrupt.  Michaels 
V.  Post,  21  WaU.  398,  22:  520 

Cited  in  Connell  v.  Yanderwerken,  1  Mackey, 

245. 

84a.  Accrued  interest  constitutes  part  of 
a  debt  provable  against  the  estate  of  a 
bankrupt,  and  is  a  part  of  a  debt  which 
may  be  used  to  uphold  involuntary  pro- 
ceedings.    Sloan   V.   Lewis,   22   Wall.    150, 

22:  832 

CUed  in  Bray   v.   Cobb,   100  Fed.   271 — ^Done- 

gan    V.    Davis,    66    Ala.    872 — Woodward    & 

S.  Co.  V.  Milne,  101  Wis.  332,  77  N.  W.  163, 

Petition  or  bill. 

See  also  Infra,  86. 

85.  The  first  pleading  in  the  district 
court  in  a  suit  in  equitv,  under  §  2  of  the 
bankrupt  act,  may  be  m  form  a  petition^ 
where  it  contains  every  requisite  of  a  good 
bill  in  equity.  It  is  no  objection  that  it* 
contains  no  prayer  for  process,  where  the- 
parties  respondent  appear.  Stickncv  v^ 
Wilt,  23  Wall.  150,  23:80 
Cited  In  Milner  v.  Meek,  95  U.  S.  257,  24  t 

ed.  446,  17  Nat.  Bankr.  Reg.  88— Re  Camp- 
bell. 3  Hngheg,  288,  Fed.  Cas.  No.  2,348— 
LlBberger  v.  Garnett,  1  Hughes,  649,  Fed. 
Caa.  No.  8,883— Pettus  v.  Georgia  R  & 
Bkg.  Co.  3  Woods,  629,  Fed.  Cas.  No.  11.048 
— Swann  v.  Sanborn,  4  Woods,  630,  Fed 
Cas.  No.  13,675— The  F.  A.  Churchman,  5 
Fed.  186— Re  Carrier,  48  Fed.  163— Re  Con- 
nolly, 100  Fed.  625 — Re  Baudoulne,  41  C 
C.  A.  821,  101  Fed.  577— Re  Matthews,  109 
Fed.  607— Re  Sherber,  131  Fed.  124. 

86.  When  a  person  undertakes  to  force 
another  into  involuntary  bankruptcv,  the 
precise  circumstances  of  facts  on  which  he 
is  authorized  to  do  this  should  not  only  be 
well  defined  in  the  bill,  but  clearly  estab- 
lished in  the  court.  Wilson  v.  City  Bank  of 
St.  Paul,  17  Wall.  473,  21:723 
Cited  In  Re  White  Star  Laundry  Co.  117  Fed 

671. 

Conclusiveness  of  and  collateral  attack 
on  adjudication. 

Effect  of  Amendment  Stating  New  Act 
of  Bankrupt  y,  see  infra,  145. 

Adjudication  of  Sister  State,  see  Judg- 
ment, 977. 

Conclusiveness  of  Adjudication  as 
against  Constitutional  Vendor  of 
Property,  see  Sale,  8.6,  87. 

See  also  Judgment,  335. 

86a.  A  decree  in  bankruptcy,  where  pub- 
lic notice  as  required  by  the  bankrupt  act  of 
1841,  has  been  given,  is  in  the  nature  of  a 
proceeding  in  rem;  and  creditors  mu«t  be 
treated  as  having  notice  of  the  proceedings. 
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and  cannot  impeach  them  collaterally. 
Shawhan  v.  Wherritt,  7  How.  627,  12:  847 
Cited  in  Michaels  ▼.  Post,  21  Wall.  428,  22  L. 
cd.  526,  12  Nat.  Bankr.  Reg.  168 — Lamp 
Chimney  Co.  v.  Ansonia  Brass  &  Copper  Co. 
91  U.  S.  661.  23  L.  ed.  338,  13  Nat.  Bankr. 
Reg.  390 — Hanover  Nat.  Bank  v.  Moyses, 
186  U.  S.  192,  46  L.  ed.  1121,  22  Sup.  Ct 
Rep.  857 — Be  Thomas,  11  Nat.  Bankr.  Reg. 
333,  Fed.  Cas.  No.  13,891 — Re  Wallace, 
Deady,  434,  Fed.  Cas.  No.  17,094--Re  Ameri- 
can Brewing  Co.  50  C.  C.  A.  523,  112  Fed. 
758 — Sawyer  v.  Rector,  6  Dak.  123,  37  N. 
W.  741— Boyd  ▼.  Olvey,  82  Ind.  806 — Crom- 
well V.  Gallup,  17  Hun,  66 — Smith  v.  Brln- 
kerholf,  6  N.  T.  307 — Chemung  Canal  Bank 
T.  Judson,  8  N.  Y.  268 — Hudson  v.  Bigham, 
12  Heisk.  65 — Bratton  v.  Anderson,  6  S.  C. 
N.  S.  509 — ^Brown  v.  Causey,  56  Tex.  845 — 
Thomas  v.  Jones,  89  Wis.  128. 

86b.  The  decree  of  the  district  court  hav- 
ing jurisdiction,  adjudging  a  corporation 
bankrupt,  is  in  the  nature  of  a  decree  in 
rem  as  respects  the  status  of  the  corpora- 
tion; and  it  can  only  be  assailed  by  a 
direct  proceeding  in  a  competent  court,  un- 
less it  appears  that  the  decree  is  void  in 
form  or  that  due  notice  of  the  petition  was 
never  given.  New  Lamp  Chimney  Co.  v. 
Ansonia  Brass  &  Copper  Co.  91  U.  S.  656, 

23:  336 
died  In   Hanover  Nat.  Bank  v.  Moyses,   186 

U.  S.  192,  46  L.  ed.  1121,  22  Sup.  Ct.  Rep. 

867 — ^Byrd  v.  Harrold,  18  Nat.  Bankr.  Reg. 

436,  Fed.  Cas.  No.  2,269 — Sawyer  v.  Rector, 

6  Dak.  123,  37  N.  W.  741. 

86c.  A  decree  in  bankruptcy  under  the  act 
of  1841  is  a  matter  of  record,  and  evidence 
against  all  persons  that  a  debt  was  due  to 
the  petitioning  creditor,  that  the  bankrupt 
was  a  merchant  or  trader,  and  that  he  had 
committed  an  act  of  bankruptcy.  Shawhan 
V.  Wherritt,  7  How.  627,  12:  847 

Cited'  in   Re  Dunkle,   7  Nat.   Bankr.   Reg.  76, 

Fed.  Cas.  No.  4,160. 

87.  A  shareholder  cannot  collaterally  at- 
tack a  decree  adjudging  the  corporation  a 
bankrupt.  Graham  v.  Boston,  H.  &  E.  R. 
Co.  118  U.  S.  161,  6  Sup.  Ct.  Rep.  1009, 

30:  196 
Cited  in  National  Foundry  &  Pipe  Works  v. 
Oconto  Water  Co.  68  Fed.  1007 — Andrews 
T.  National  Foundry  &  Pipe  Works,  36  L.R.A. 
151,  22  C.  C.  A.  117,  46  U.  S.  App.  281, 
76  Fed.  172 — ^Waymlre  v.  San  Francisco  ft 
S.  M.  R.  Co.  112  Cal.  650,  44  Pac.  1086— 
Wolfe  V.  Titus,  124  Cal.  269,  36  Pac.  1042 
— Barbee  v.  Shannon.  1  Ind.  Terr.  208,  40 
g,  ^.  5g4 — Hambleton  v.  Glenn,  72  Md.  350, 
20  Atl.  115. 

88.  A  decree  of  the  district  court  in  a 
bankruptcy  case  is  as  conclusive  as  the  de- 
cree of  any  other  court  of  general  jurisdic- 
tion, and  cannot  be  impeached  except  in 
the  court  where  it  was  entered,  or  by  some 
direct  proceeding  in  some  other  court  of 
competent  jurisdiction.  Michaels  v.  Post, 
21  Wall.  398,  22:  520 
Sloan  V.  Lewis,  22  Wall.  150,  22:  832 
New  Lamp  Chimney  Co.  v.  Ansonia  Brass 

&  C.  Co.  91  U.  S.  656,  23:  336 

Graham  v.  Boston,  H.  &  E.  R.  Co.  118  U.  S. 

161,  6  Sup.  Ct.  Rep.  1009,  30:  196 

Cited  In  Chapman  v.  Brewer,  114  U.  S.   169, 

29  L.  ed.  87,  5  Sup.  Ct.  Rep.  799— Kent  v. 


lAke  Superior  Ship,  Canal  R.  ft  Iron  Ox. 
144  U.  S.  88.  36  L.  ed.  357,  12  Sup.  CL 
Rep.  .650 — Noble  v.  Union  River  Logging  B. 
Co.  147  IT.  S.  174.  37  L.  ed.  126,  13  Sup. 
Ct,  Rep.  271 — Harmanson  ▼.  Bain,  1  Haghes, 
201,  Fed.  Cas.  No.  6,072 — Re  Ives,  5  Dill. 
148,  Fed.  Cas.  No.  7,115 — ^Wald  v.  Wehl, 
18  Blatchf.  501,  6  Fed.  169 — Graham  t. 
Boston,  H.  ft  B.  R.  Co.  14  Fed.  761— 
Reinach  v.  AtlanUc  ft  6.  W.  R.  Co.  58  Fed. 
43 — Pullman's  Palace-Car  Co.  v.  Washbarn, 
66  Fed.  797--Wood  v.  Mobile.  47  C.  C.  A. 
12,  107  Fed.  848— Arnold  v.  Kahn,  67  Cal. 
473,  8  Pac.  36 — Riego  v.  Foster,  125  Ctl. 
181,  57  Pac  896 — Sawyer  v.  Rector,  5  Dtk. 
127,  37  N.  W.  741— Cromwell  v.  Gallup,  17 
Hun,  56 — ^Monnt  ▼.  Manhattan  Co.  41  N.  J. 
Bq.  214,  8  Atl.  726— Williams  v.  Scott,  122 
N.  C.  549,  29  S.  B.  877— Curdy  v.  Stafford, 
88  Tex.  125,  80  8.  W.  551. 

89.  An  adjudication  of  bankruptcy  ob- 
tained bj  one  partner  against  another  will 
not  be  sustained  if  the  real,  object  of  the 
petitioner  is  to  dissolve  the  firm,  and  the 
adjudication  is  not  reouired  for  any  other 
purpose.  Amsinck  v.  Bean,  22  Wall.  395. 
*^  22: 801 
Cited  In   Re  Hamlin,  8  Blss.   128»  Fed.  Cia 

No.  5,994. 

Prooediire  to  vacate  adjudication. 

Jurisdiction,  see  supra,  61. 

90.  A  petition  in  a  district  court  in  the 
original  case,  by  a  bankrupt,  to  have  ad- 
judication of  bankruptcy  set  aside,  is  not  a 
bill  in  equity  to  impeach  the  adjudication 
for  fraud,  but  part  of  the  original  proceed- 
ings. Sandusky  v.  First  Nat.  Bank,  23 
Wall.  289,  23: 155 
Cited  in  Re  Herrman,  2  N.  B.  N.  Rep.  906. 

102  Fed.  754. 


V.  Trustees,  Referees,  and  Oiher  Offi- 
cers  in  Bankruptcy. 

Ihity  of  Marshal,  see  infra,  282. 
Duties  as  to  Claims  and  Proofs  Thereof, 
see  infra,  361-363. 

Assignee. 

Death  of  Assignee  as  Entitling  Cred- 
itor to  Sue,  see  infra,  247. 

91.  An  assignee  in  bankruptcy  is  an  of- 
ficer created  by  statute,  with  prescribed 
powers,  privileges,  and  duties,  for  the  col- 
lection of  the  bankrupt's  estate,  for  the 
purpose  of  an  equal  distribution  among  his 
creditors.     Booth  v.  Clark,  17  How.  322. 

15:164 

Persons    represented    by    assignee   or 

trustee. 

Substitution  of,  on  Appeal,  see  Appeal 
and  Error,  2517-2520. 

Necessity  of  Giving  Notice  of  Appetl 
to,  see  Appeal  and  Error,  3011. 

As  Necessary  Party  to  Arbitratioii,  see 
Arbitration,  8. 

Liability  for  Costs,  see  Appeal  and  Er- 
ror*, 5297;  Costs  and  Fees,  22. 

Estoppel  of,  see  Estoppel,  16. 

92.  An  assignee  in  bankruptcy  represents 
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all  ereditors  of  eyery  class,  and  the  latter 
are  bound  by  all  legal  proceedings  carried 
on  by  him  affecting  his  trust.  Wallace  v. 
Loomis,  97  U.  S.  146,  24:  895 

Cited  In  Atlantic  Trust  Co.  t.  Dana,  62  C.  C. 
A.  673.  128  Fed.  225. 

93.  The  assignee  of  two  bankrupts,  for- 
mer members  of  a  partnership  with  a  third 
person,  is  not  the  representative  of  the 
creditors  of  such  partnership  to  enforce  its 
rights.  Wright  v.  Condict,  154  U.  S.  666, 
Appex.  and  14  Sup.  Ct.  Rep.  1215,      26:  562 

94.  An  assignee  in  bankruptcy  represents 
the  general  or  unsecured  creditors;  he  is  in 
no  respect  the  agent  or  representative  of 
secured  creditors  who  do  not  prove  their 
claims.    Dudley  v.  Easton,  104  U.  8.  99, 

26:668 
Cited  in  Pearsall  v.  Smith,  149  U.  S.  234,  87 
L.  ed.  716,  13  Sup.  Ct.  Rep.  833 — Mason  v. 
Hartford,  P.  &  F.  R.  Co.  19  Fed.  55 — Jones 
T.  Smith,  38  Fed.  881 — Taylor  v.  Taylor,  59 
N.  J.  £q.  88,  45  AU.  440. 

95.  An  assignee  in  bankruptcy  has  noth- 
ing to  do  with  the  disputes  of  secured 
creditors,  and  cannot  enforce  contracts  be- 
tween creditors,  except  so  far  as  they  may 
affect  the  fund  in  his  hands  for  distribu- 
tion.   Dudley  v.  Easton,  104  U.  S.  99, 

26:  668 

96.  An  assignee  of  a  corporation,  ap- 
pointed under  the  bankruptcy  laws  of  the 
United  States,  represents  both  the  corpora- 
tion and  its  creditors,  and  the  defense  of 
irregular  organization  cannot  be  urged 
against  him.  Chubb  v.  Upton,  95  U.  S.  665, 

24:  523 
Cited  in  Reid  v.  Detroit  Ideal  Paint  Co.   132 
Mich.  530,  94  N.  W.  3 — ^Re  Glen  Iron  Works, 
13  Phlla.  484,  35  Phila.  Leg,  Int.  347. 

Referees  and  their  powers. 

See  also  infra,  229. 

97.  The  referee  in  bankruptcy  exercises 
much  of  the  judicial  authority  of  the  court 
of  bankruptcy.  White  v.  Schloerb,  178  U. 
S.  542,  20  Sup.  Ct.  Rep.  1007,  44:  1183 
Cited  in  Mueller  v.  Nugent,  184  U.  S.  13,  46 

L.  ed.  411,  22  Sup.  Ct  Rep.  269 — Re  Mat- 
thews, 100  Fed.  608 — Re  Knopf,  144  Fed. 
251. 

Masters. 

98.  The  mere  designation  of  a  person  as 
"special  master"  in  the  order  of  appoint- 
ment in  bankruptcy  proceedings  does  not 
deprive  him  of  the  express  authority  con- 
ferred by  such  order  to  sue  to  collect  all 
the  assets  of  the  bankrupt  estate.  Royal 
Tns.  Go.  V.  Miller,  199  U.  S.  353,  26  Sup. 
Ct.  Rep.  46,  50:  226 

Removal  for  nonperformance  of  duty. 

99.  If  the  assignee  will  not  sue  for  prop- 
erty fraudulently  conveyed  by  the  bank- 
nipt,  the  court  having  jurisdiction  of  the 
matter  may  direct  him  to  proceed,  or  may 
remove  him  and  appoint  another.  Glenny 
V.  Langdon,  98  U.  S.  20,  25:  43 
Cited  in  McKenna  v.  Simpson,  129  T7.  S.  511, 

32  L.  ed.  773,  9  Sup.  Ct.  Rep.  365 — Dushane 
V.  Beall,  161  U.  S.  515.  40  L.  ed.  792,  16 
Sup.  Ct.  Rep.  637 — Kimberliog  v.  Hartly,  1' 


McCrary,  142,  1  Fed.  576— Piatt  v.  Mead,  9 
Fed.  97— Re  Pitts,  0  Fed.  544— Olney  v. 
Tanner,  10  Fed.  104 — ^New  Orleans  Nat.  Bkg. 
Asso.  V.  Le  Breton,  4  Woods,  205,  14  Fed. 
647— Olney  v.  Tanner,  21  Blatchf.  542,  18 
Fed.  637 — ^Re  Lowe,  19  Fed.  591 — Perkins 
V.  McCauley,  98  Fed.  287 — Boyd  v.  Schnei- 
der, 124  Fed.  242— Waco  v.  Bryan,  62  C.  C. 
A.  84,  127  Fed.  84— Hill  v.  Graham,  11 
Colo.  App.  542,  63  Pac.  1060— Jolly  v.  FiU- 
gerald,  23  111.  App.  519 — John  Deere  Plow 
Co.  V.  Emporia  Nat.  Bank,  59  Ean.  41,  51 
Pac.  892— Bird  v.  Cleveland,  78  Me.  528,  7 
Atl.  389 — ^Mount  v.  Manhattan  Co.  41  N.  J. 
Eq.  215,  3  Atl.  726 — Leonard  v.  Clinton,  20 
Hun,  293 — Falco  v.  Kauplsch  Creamery  Co. 
42  Or.  425,  70  Pac  286— Beall  v.  Walker, 
26  W.  Va.  748. 


VI.  Assets,  Their  Collection  and  Admins 

istration, 

a.  What  Constitutes  Assets, 

Mode  of  Calling  in,  see  infra,  VI.  c. 

Power  to  Apply  Security  to  Secured  Debt, 
see  infra,  374. 

Creditors'  Bill  against  Bankrupt  for  Ver- 
bal Claim  Concealed  from  Assignee,  see 
Creditors'  Bill. 

What  Constitutes  a  Fraudulent  Conceal- 
ment of  Assets,  see  Limitation  of  Ac- 
tions, 368. 

What  included. 

Sufficiency  of  Evidence  to  Charge  Wife 
of  Bankrupt  with  Trust,  see  Evi- 
dence, 2408. 

Under  State  Insolvency  Laws,  see  In* 
solvency,  III. 

100.  The  words  in  the  bankruptcy  act  of 
1800,  chap.  19,  "all  the  estate,  real  and 
personal,  of  every  nature  and  description, 
in  law  or  equity,"  are  broad  enough  to  cover 
every  description  of  vested  right  and  in- 
terest attached  to  and  growing  out  of  prop- 
erty. Comegys  v.  Vasse,  1  Pet.  193,  7:  108 
Cited  in  Maitland  v.   Newton,  3  Leigh.  717 — 

Lewis  V.  Qlenn,  84  Va.  965,  6  S.  E.  866 — 
Lee  V.  Hill,  87  Va.  503,  24  Am.  St.  Rep.  666, 
12  S.  E.  1052. 

101.  Where  the  franchise  of  a  railroad 
corporation,  essential  to  the  use  of  its  road, 
and  other  tangible  property,  can  by  law  be 
mortgaged  to  secure  its  debts,  the  surrender 
of  its  property,  upon  the  bankruptcy  of  the 
company,  carries  the  franchises,  and  they 
may  be  sold  at  the  bankruptcy  sale.  New 
Orleans,  S.  F.  &  L.  R.  Co.  v.  Delamore,  114 
U.  S.  501,  5  Sup.  Ct.  Rep.  1009,        29:  244 

•—Editorial  notes. 

[Transfer   of    trademark   by   bankruptcy. 
46  L.R.A.  541. 
Life  insurance  as  assets.   50  L.R.A.  33.] 

"Exempt"  property. 

Federal  Question  as  to,  see  Appeal  and 
Error,  1409. 

102.  The  rights  of  a  bankrupt  to  prop- 
erty as  exempt  are  those  given  him  by  the 
state  statutes;   and,  if  such  exempt  prop* 
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erty  is  not  subject  to  levy  and  sale  under 
those  statutes,  then  it  cannot  be  made  to 
respond  under  the  act  of  Congress.  Smalley 
V.  Langenour,  196  U.  S.  93,  25  Sup.  Ct. 
Hep.  216,  49:  400 

Cited  In  Re  Fisher,  142  Fed.  207. 

103.  The  exemption  of  policies  of  life  in- 
surance under  the  bankrupt  act  of  July  1, 
1898  (30  Stat,  at  L.  548,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3424),  §  6,  where  they 
are  exempted  from  execution  by  the  state 
law,  is  not  qualified  by  the  proviso  in  § 
70a  of  that  act  (which  vests  the  trustee 
with  the  title  of  the  bankrupt,  "except  in 
so  far  as  it  is  to  property  which  is  ex- 
empt," to  certain  enumerated  classes  of 
property),  that  a  bankrupt  having  an  insur- 
ance policy  which  has  a  cash  surrender 
value  payable  to  himself,  his  estate,  or  his 
personal  representatives  may  prevent  the 
policy  from  passing  to  the  trustee  by  pay- 
ing such  surrender  value.  Holden  v.  Strat- 
ton,  198  U.  S.  202,  25  Sup.  Ct.  Rep.  656, 

49:  1018 
Cited  in  Hlscock  v.  Mertens,  205  U.  S.  209,  51 
L.  ed.  774,  27  Sup.  Ct.  Rep.  488 — ^Re  Mer- 
tens,  73  C.  C.  A.  563,  142  Fed.  447. 

104.  A  seat  in  a  stock  exchange  having  a 
considerable  vendible  value,  which,  if  ex- 
empted from  liability  to  satisfy  the  debts 
of  its  owner,  is  so  exempted  by  de'cisions 
of  the  state  courts  which  do  not  rest  on  any 
exemption  by  reason  of  a  state  statute,  but 
upon  definitions  of  property,  will  not  be 
deemed  exempt  under  the  bankruptcy  act 
of  1898  (30  Stat,  at  L.  566,  chap.  541,  U. 
S.  Comp.  Stat.  1901,  p.  3451),  by  virtue  of 
the  provision  of  §  6  of  that  act,  which  al- 
lows to  bankrupts  the  exemptions  prescribed 
by  the  state  laws  in  force  at  the  time  of 
filing  the  petition  in  bankruptcy.  Page  v. 
Edmunds,  187  U.  S.  596,  23  Sup.  Ct.  Rep. 
200,  47. 318 
Cited  In  Re  Sullivan,  78  C.  C.  A.  506,  148  Fed. 

816. 

Trusts  or  conditions  against  alienation 
by  bankrupt. 

See  also  Trust,  189. 

105.  Where  a  devise  over,  after  the  bank- 
ruptcy of  the  devisee,  was,  that,  during  the 
residue  of  the  life  of  the  devisee,  the  income 
should  be  paid  to  his  wife  and  children, 
and,  in  case  there  was  no  wife  or  child,  the 
income  should  accumulate,  the  devisee  has 
no  interest  which  his  assignee  in  bank- 
ruptcy can  reach.  His  insolvency  termi- 
nated his  interest.  Nichols  v.  Eaton,  91  U. 
S.  716,  23:  254 

106.  What  may  come  to  the  devisee  after 
his  bankruptcy,  under  the  discretion  re- 
posed in  the  trustees,  is  his,  and  cannot  be 
reached  by  his  assignee.  Nichols  v.  Eaton. 
91  U.  S.  716,  23:  254 

Rights  and  claims  generally. 

Right  to  Continue  or  Defend  Pending 
Suits,  see  infra,  311,  312. 

107.  Vested  rights  ad  rem  and  in  re — 
possibilities  coupled  with  an  interest  and 
claims   growing   out   of   property — pass   to 


the  assignee  in  bankruptcy.     Williams  ▼. 

Heard,  140  U.  S.  529,  11  Sup.  Ct  Rep  885. 

35:  550 

Cited  In  Brlggs  v.  Walker,  171  U.  S.  472,  43  L. 
ed.  245,  19  Sup.  Ct.  Rep.  1 — Re  Sliaglaff, 
8  N.  B.  N.  Rep.  256,  106  Fed.  156— United 
States  60  rel.  Miles  Planting  &  Mfg.  Co.  t. 
Carlisle.  6  App.  D.  C.  147 — Re  Banks,  87  Md. 
442,  40  Atl.  268 — Currier  v.  Stndley,  159 
Mass.  24,  88  N.  B.  709. 

106.  A  chose  in  action,  whether  good  or 
bad,  collectible  or  uncollectible,  of  a  bank- 
rupt, passes  to  his  trustees  in  bankruptcy, 
and  cannot  be  retained  by  him.  First  Nat 
Bank  v.  Cook,  154  U.  S.  628  Appx.  and  14 
Sup.  Ct.  Rep.  1181,  24:  916 

•—  Editorial  note. 

[Does  right  of  action  for  personal  inju- 
ries pass  to  trustee  in  bankruptcy  or  as- 
signee in  insolvency.  12  IkRJL(K.S.) 
1173.] 

Claims  against  government. 

Awards  Expressly  for  Benefit  of  Bank- 
rupt or  his  Next  of  Kin,  see 
Claims,  60. 

See  also  Claims,  52. 

109.  While  claims  against  a  sovereign  are 
ordinarily  not  enforceable  in  the  ordinary 
courts  of  justice,  they  constitute  vested 
rights  and  assets  which  pass  to  an  assifni^ 
in  bankruptcy.  Williams  ▼.  Heard,  140  U. 
S.  529,  11  Sup.  Ct.  Rep.  885,  35:  550 
Cited  in  Butler  v.  Goreley,  146  U.  8.  810,  36  L. 

ed.  984,  13  Sup.  Ct.  Rep.  84 — SUnley  ▼ 
Schwalby,  147  U.  S.  517,  37  L.  ed.  263.  13 
Sup.  Ct.  Rep.  418 — ^United  States  v.  Realty 
Co.  168  U.  S.  441,  41  L.  ed.  220.  16  Sup. 
Ct  Rep.  1120— Campbell  v.  United  SUtes. 
28  Ct.  CL  514 — Calder  v.  Henderaoo,  4  C 
C.  A.  586,  2  U.  S.  App.  627.  54  Fed.  804— 
Lefflngweirs  Appeal,  62  Conn.  361.  25  Atl. 
453 — Gardner  v.  Clarte.  9  Mackey.  26o^ 
Jernegan  v.  Osbom,  155  Mass.  210.  29  N. 
E.  520— Balch  v.  Blagge,  157  Mass.  151, 
31  N.  B.  764— Price  v.  Forreet,  54  N.  J. 
Eq.  685,  85  Atl.  1076— Carey  v.  Morris,  1 
Pa.  Dist  R.  229. 

110.  Where  cotton  was  captured  and  mid, 
and  the  proceeds  paid  into  the  Treasury, 
the  claim  of  the  owner  against  the  govern- 
ment passes  to  his  assignee  in  bankruptcy, 
though,  from  lapse  of  time,  it  cannot  be 
judicially  enforc^.  Erwin  v.  United  States, 
97  U.  S.  392,  24:  1065 
Cited  in  Phelps  v.  McDoDald,  99  U.  S.  304.  25 

L.  ed.  475 — Traer  v.  Clevs.  115  V.  S.  540.  20 
L.  ed.  471,  6  Sup.  Ct.  Rep.  15,5— Ford  r. 
United  States,  116  U.  S.  217,  29  L.  ed.  610, 
6  Sup.  Ct.  Rep.  360 — United  States  v.  Cnm- 
ming,  130  U.  S.  455,  32  L.  ed.  1031.  0  Sap. 
Ct.  Rep.  583— Williams  v.  Heard.  140  V.  S. 
544,  35  L.  ed.  556,  11  Sap.  Ct.  Rep.  885— 
Braden  v.  United  States.  16  Ct.  CI.  407— 
Ford  V.  United  SUtes,  19  Ct.  CI.  526— Webb 
V.  United  States.  20  Ct.  CL  501— Rica  ▼■ 
United  States.  21  Ct.  CI.  418 — ^Dockery  ▼• 
United  States,  26  Ct.  CI.  150 — Campbell  r. 
United  States,  28  Ct.  CI.  513 — Boreberlln? 
V.  United  States.  35  Ct.  CI.  341 — ^Re  Bum- 
stlne,  131  Fed.  831 — Camp  v.  VanchaB.  119 
Ga.  131,  46  8.  B.  70 — Grant  v.  Bodwell.  78 
Me.  464,  7  Atl.  12— Heard  v.  Staryis,  146 
Mass.  548.  16  N.  E.  437 — Balch  v.  Blagge. 
157    Mass.    148,     31    N.    B.    764— Bala   t. 
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Christy.  24  Neb.  751,  40  N.  W.  295— Taft 
▼.  Marslly,  47  Hun,  182 — Taft  v.  Marsily, 
120  N.  Y.  478.  24  N.  B.  926. 

111.  A  claim  against  the  United  States 
in  favor  of  a  British  subject  resident  in 
this  country  passed  to  his  assignee  in  bank- 
ruptcy, in  proceedings  under  the  laws  of 
the  United  States.  Phelps  v.  McDonald, 
^9   U.  S.  298,  25:  473 

112,  113.  A  claim  of  a  bankrupt  against 
&  foreign  government  passes  to  his  assignee 
in  bankruptcy.  Clark  v.  Clark,  17  How. 
315.  15: 77 
JHstingvUhed  In  Gardner  ▼.  Clarke.  0  Mackey. 

265 — Re  Bank.  87  Md.  442,  40  Atl.  268. 

Oited  in  Bachman.  v.  Lawson,  109  17.  S.  663. 
27  L.  ed.  1068,  8  Sup.  Ct.  Rep.  479— Wil- 
liams V.  Heard,  140  U.  S.  644,  85  L.  ed.  556, 
11  Sup.  Ct.  Rep.  885 — Campbell  v.  United 
States,  28  Ct.  CI.  513 — United  States  v.  La. 
Abra  Silver  Min.  Co.  29  Ct.  CI.  511-^ohn 
Sblinto  Co.  V.  McCIung,  2  C.  C.  A.  534,  6  U. 
S.  App.  128,  51  Fed.  877 — Calder  v.  Hender- 
son. 4  C.  C.  A.  589,  2  U.  S.  App.  627,  64 
Fed.  807 — Gardner  v.  Clarke,  20  D.  C.  265 
— Camp  V.  Vanghan.  119  Ga.  131,  46  S.  E. 
70 — Grant  v.  Bodwell.  78  Me.  464,  7  Atl. 
12 — Heard  v.  Sturgis,  146  Mass.  648,  16  N. 
B.  437— Taft  v.  Marslly,  47  Hun,  180— Taft 
V.  Marslly,  120  N.  Y.  478,  24  N.  E.  926. 

114,  115.  A  claim  of  a  bankrupt  against 
a  foreign  government,  for  an  unlawful  sei- 
zure of  property,  passes  to  his  assignee  in 
bankruptcy.     Clark  v.  Clark,  17  How.  315, 

15:77 
Cited  In  Erwin  v.  United  States,  13  Ct  CI.  60. 

116.  The  right  to  compensation  from 
Spain,  held  under  an  abandonment  made  to 
underwriters,  and  accepted  by  them,  for 
damages  and  injuries,  which  were  to  be 
satisfied  by  the  United  States,  under  its 
treaty  with  Spain,  passed  to  the  assignees 
of  a  bankrupt  who  held  such  rights,  by  the 
prov^isions  of  the  bankrupt  law  of  the  Unit- 
ed States,  passed  April  4,  1800.  Comegys 
v.  Vasse,  1  Pet.  193,  7:  108 

CUed  in  Milnor  v.  Metz,  16  Pet.  227,  10  L.  ed. 
945— Mayer  v.  White,  24  How.  322,  16  L.  ed. 
659 — Erwin  v.  United  States,  97  U.  8.  396. 
24  L.  ed.  1067 — Phelps  v.  McDonald,  90  U. 
8.  803.  26  L.  ed.  474 — Phelps  v.  McDonald, 
99  U.  S.  308,  25  h,  ed.  476 — Traer  v.  Clews, 
115  U.  8.  540.  29  L.  ed.  471.  6  Sup.  Ct.  Rep. 
155— Brlggs  V.  Walker,  171  U.  S.  472,  43 
!#.  ed.  245,  19  Sup.  Ct.  Rep.  1 — ^Brwin  v. 
United  States.  13  Ct.  CI.  60— Re  Gallagher, 
16  Blatchf.  417.  Fed.  Cas.  No.  5,192— Klnzle 
V.  Winston,  4  Nat.  Bankr.  Reg.  91,  Fed.  Cas. 
No.  7,835 — United  States  v.  Hunter,  5  >Ia8on, 
'W,  Fed.  Cas.  No.  15,426 — Williamson  v.  Col- 
cord,  1  Haskell,  622.  18  Nat.  Bankr.  Reg. 
821,  Fed.  Cas.  No.  17,752 — ^Re  McKenna.  9 
Fed.  32 — ^Re  Burnstlne.  131  Fed.  831 — Phelpft 
T,  McDonald,  2  MacArth  285— Gardner  v. 
•Clarke,  9  Mackey.  265 — Klnzle  v.  Winston, 
56  Til.  64 — May  v.  New  Orleans  &  C.  R.  Co. 
44  La.  Ann.  454,  10  So.  769— Pierce  v.  Stld- 
worthy.  79  Me.  239.  9  Atl.  617 — -Kingsbury 
V.  Mattocks.  81  Me.  315.  3  L.R.A.  462.  17 
Atl.  126 — Leonard  v.  Nye.  125  Mass.  457 — 
Jones  V.  Dexter,  125  Mass.  471 — Heard  v. 
Sturgls.  146  Mass.  547.  16  N.  E.  437— 
Goreley  v.  Butler.  147  Mass.  10,  16  N.  E. 
734~Darcy  v.  Spivey,  57  Miss.  52f» — People 
«x  rel.  Stanton  v.  Tioga  C.  P.  19  Wend,  76 
— Taft  V.  Marslly,  120  N.  Y.  477.  24  N.  E. 


926 — Seely  v.  State,  12  Ohio,  625 — Church- 
man's EsUte,  4  Pa.  Co.  Ct.  241 — Doll  V. 
Cooper,  9  Lea,  582. 

117.  As  between  a  receiver  in  a  creditor's 
suit,  though  first  appointed,'  and  the  as- 
signee in  bankruptcy,  the  latter  has  the 
better  right  to  money  awarded  to  the  bank- 
rupt debtor  by  United  States  commission- 
ers, under  a  treaty,  on  a  claim  against  a 
foreign  governments  Booth  v.  Ciark,  17 
How.  322,  15:  164 

118.  An  award  made  by  the  court  of  com- 
missioners of  Alabama  claims,  under  act  of 
Congress  of  June  5,  1882,  to  assignee  in 
bankruptcy  of  a  claimant  for  the  payment 
of  premiums  for  war  risks,  was  part  of  the 
bankrupt's  estate  and  passed  to  his  assignee 
in  bankruptcy.  The  claim  was  property  of 
the  bankrupt,  and  the  money  paid  thereon 
was  not  a  gift.  Williams  v.  Heard,  140  U. 
S.  529,  11  Sup.  Ct.  Rep.  885,  35:  550 
Cited  in  Blagge  v.  Balch,  162  U.  S.  458.  40  L. 

ed.  1036,  16  Sup.  Ct.  Rep.  853 — ^Powers  v. 
Manning,  154  Mass.  372.  13  L.B.A.  260.  28 
N.  E.  290. 

Membership    in    exchange    of   associa- 
tion. 

Abandonment  by  Assignee,   see    infra, 

258. 
Moneys  paid  by  Bankrupt  to  Protect 

Property  Abandoned   to  Him,   see 

infra,  260. 
Assertion  of  Lien  on  Proceeds  of  Seat 

in  Stock  Exchange,  see  Appeal  and 

Error,  738. 
See  also  supra,  104. 

119.  A  seat  in  a  stock  exchange  board  is 
property,  and  passes  to  assignees  in  bank- 
ruptcy subject  to  the  rule  of  the  stock 
board.  Sparhawk  v.  Yerkes,  142  U.  S.  1,  12 
Sup.  Ct.  Rep.  104.  35:  915 
Cited  in  Re  Bmrlch,  30  Plttsb.  L.  J.  N.  S.  322, 

2  N.  B.  N.  Rep.  656,  101  Fed.  231--Re  Page, 
59  L.R.A.  97.  2  N.  B.  N.  Rep.  1069,  102  Fed. 
746 — Fisher  v.  Cushman,  61  L.R.A.  295,  43 
C.  C.  A.  384.  103  Fed.  863 — Re  Page,  50 
L.R.A.  97,  46  C.  C.  A.  164.  107  Fed.  93— Re 
Oaylord,  111  Fed.  719— Re  Olewlne.  125  Fed. 
841— Re  Hurlbntt,  68  C.  C.  A.  219,  135  Fed. 
507— Be  Page,  9  Pa.  Dist.  R.  443. 

120.  The  membership  of  a  bankrupt  in 
the  Philadelphia  Stock  Exchange,  which  has 
a  considerable  vendible  value,  the  purchaser 
taking  it  subject  to  his  election  by  the  ex- 
change and  certain  other  conditions,  is 
property  of  the  bankrupt  within  the  mean- 
ing of  the  bankruptcy  act  of  1898,  $70  (30 
Stat,  at  L.  566,  chap.  641,  U.  S.  Comp. 
Stat.  1901,  p.  3451),  vesting  the  trustee 
with  the  title  of  the  bankrupt  to  "property 
which,  prior  to  the  filing  of  the  petition,  he 
could  by  any  means  have  transferred." 
Page  V.  Edmunds,  187  U.  S.  596,  23  Sup. 
Ct.  Rep.  200,  47:  318 

Revisions  and  rights  Incidental. 

121.  Where  the  fee  of  one  half  of  a  street 
bordering  on  a  lake  remained  in  the  orig- 
inal proprietor,  upon  his  bankruptcy  the 
fee  of  this  strip  of  land  passed  to  the  as- 
signee, and  accretions  afterwards  made  fo^ 


872 


BANKRUPTCY,  VI.  b,  1. 


lowed  the  title  and  vested  in  the  assignee. 
Banks  v.  Ogden,  2  Wall.  57,  17:  818 

Cited  In  Klnzle  v.  Winston,  4  Nat.  Bankr.  Reg. 
92,  Fed.  Cas.  No.  7,835. 

Powers  of  appointment. 

122.  A  power  of  appointment  vested  in 
one,  who,  until  the  execution  of  the  power, 
has  the  title  to  the  property,  does  not  pass 
to  an  assignee  in  bankruptcy  of  the  person 
in  whom  the  power  resides.  Brandies  v. 
Cochrane,  112  U.  S.  344,  5  Sup.  Ct.  Rep. 
194,  28: 760 

123.  A  power  of  revocation  and  appoint- 
ment, being  neither  vendible  or  leviable 
property  nor  a  chose  in  action,  is  not  as- 
sets.   Jones  V.  Clifton,  101  U.  S.  225, 

25:908 

l>.  Avoidance  of  Prior  Transfer,  Prefer^ 
enoCf  or  Levy. 

1,  General  Effect  of  InsoVveney  or  Ad- 
judication  of  Banhrwptcy. 

Policy  Respecting  Transfer,  see  supra,  1. 
Ouster  of  Jurisdiction  of  States,  see  supra, 

53-59. 
General  Effect  of  Adjudication,  see  supra, 

86a-S9. 
Notice  of  Sale  and  Distribution  of  Proceeds 

as   Curing   Want   of   Notice  in   Prior 

Proceeding,  see  supra,  332. 
Validity  of  Prior  Transactions,  see  infra, 

VI.  b,  2,  a,  6. 
Time  to  which  Avoidance  Retroaets,  see  in- 
fra, VI.  b,  2,  c. 
Effect  of   Subsequent  Purchase^  see  infra, 

324,  325. 
Rights  of  Set-off  Subsequently  Accruing,  see 

infra,  343,  344. 
Allowance  of  Equitable   Set-Off  to  Person 

Claiming   Void    Preference,    see    infra, 

345-348. 
Surrender   of   Void    Preference    to    Permit 

Proof  of  Claim,  see  infra,  349-357. 
Validity  of  Preferences  in  Assignment  for 

Creditors,   see  Assignment   for  Credit- 
ors, VI.  b. 
Effect  of  Bankruptcy  on  Check  Previously 

Mailed,  see  Banks,  197. 

On  bankrupt's  title  or  property. 

Title  Transferred  to  or  Devolved  upon 
Trustee,  see  infra,  VII. 

Disability  to  Sue  for  Recovery  of  Prop- 
erty, see  infra,  246. 

Relation  Back  of  Abandonment  to  Time 
When  Bankrupt's  Title  was  De- 
vested, see  infra,  259. 

Moneys  Paid  by  Bankrupt  to  Protect 
Property  Abandoned  to  Him,  see 
infra,  260. 

Time  of  Vesting?  Title  in  Trustee,  see 
infra,  292-295. 

124.  The  filing  of  a  petition  in  bankrupt- 
cy is  a  caveat  to  all  the  world  and  in  effect 
an  attachment  of  the  assets  of  the  bank- 
rupt for  the  benefit  of  the  creditors.  Muel- 
ler V.  Nugent,  184  U.  S.  1,  22  Sup.  Ct.  Rep. 
269  46:  405 
Cited  In  York  Mfg.  Co.  v.  Cassell,  201  U.  8. 


353,  50  L.  ed.  786,  26  Sup.  Ct.  Rep.  481^ 
Frank  v.  YoUkommer,  205  U.  S.  529,  51  L^ 
ed.  915,  27  Sap.  Ct.  Rep.  506 — ^Re  Gutmui^ 
114  Fed.  1010— Re  Goldberg,  121  Fed.  580— 
Re  Breslauer,  121  Fed.  912 — Chesapeake 
Shoe  Co.  V.  Seldner,  58  C.  C.  A.  264,  122 
Fed.  596 — Be  Antigo  Screen  Door  Co.  59  C. 
C.  A.  253,  123  Fed.  254->Re  DeLany.  124 
Fed.  282— Re  Rodgers,  60  C.  C.  A.  578.  125 
Fed.  180— Re  Beede,  126  Fed.  869 — Re  Rey- 
nolds, 127  Fed.  762— Re  Tweed.  131  Fed.  35» 
— Re  Mertens,  131  Fed.  515 — ^Re  Moodj.  131 
Fed.  528— Re  Brlskman,  132  Fed.  202— Re 
McKen2ie,  132  Fed.  988 — Re  Mertens,  134 
Fed.  105 — Re  Kolln,  67  C.  C.  A.  484,  134 
Fed.  560 — DoUe  v.  Cassell,  67  C.  C.  A.  531, 
135  Fed.  57— Re  First  NaL  Bank,  67  C.  C. 
A.  540,  135  Fed.  66— Van  Kirk  v.  Vermoot 
Slate  Co.  140  Fed.  45 — English  v.  Roaa,  140 
Fed.  635— Re  Bamham,  140  Fed.  928 — Wil- 
kinson V.  Goodfellow-B rooks  Shoe  Co.  141 
Fed.  220 — State  Bank  v.  Cox,  74  C.  C.  A. 
287,  148  Fed.  93— Re  Billing.  145  Fed.  398 
— Gleason  v.  Smith,  76  C.  C.  A.  429,  14.'V 
Fed.  897 — Crosby  v.  Spear,  98  Me.  544,  99 
Am.  St  Rep.  424,  57  Atl.  881— Glldden  v. 
Massachusetts  Hospital  L.  Ins.  Co.  187  Mass. 
541,  73  N.  B.  538 — Bilshawaka  Woolen  Mfg. 
Co.  V.  Powell,  98  Mo.  App.  539,  72  8.  W.  723 
— McFarlan  Carriage  Co.  v.  Wells,  99  Mo. 
App.  647,  74  S.  W.  878 — Kennedy  v.  Fleroe's 
Loan  Co.  100  Mo.  App.  272,  73  S.  W.  357^ 
Logan  V.  Nebraska  Mollne  Plow  Co.  3  Neb. 
(Unof.)  526,  92  M.  W.  112&— Moore  Mfg. 
Co.  V.  Billings,  46  Or.  404,  SO  Pac.  422— 
French  v.  White,  78  Yt.  95,  2  L.RJL.(N.8.) 
808,  62  Atl.  35 — Cmmilne  v.  Reynolds,  13 
Wyo.  117,  78  Pat  402. 

125.  The  property  and  property  rights  of 
a  bankrupt,  being  subject  to  the  rights  of 
his  creditors  while  in  his  own  hands,  vest 
in  his  assignee,  upon  the  institution  of  bank- 
ruptcy proceedings,  subject  to  the  same 
rights;  and,  where  money  is  subsequently 
recovered,  in  the  prosecution  of  a  property 
right  of  such  bankrupt,  it  will  be  hdd  in 
trust  for  the  benefit  of  his  creditors,  in 
whatever  hands  it  may  be  found.  Clark  v. 
Clark,  17  How.  315,  15:  77 

126.  A  decree  in  bankruptcy,  without 
more,  will  not,  under  the  bankrupt  act,  | 
11,  have  the  effect  to  devest  the  bankrupt 
of  the  title  to  his  real  or  personal  estate. 
Hampton  v.  Rouse,  22  Wall.  263,      22:  755 

127.  An  adjudication  of  bankruptcy 
brings  the  bankrupt's  property  into  the  cus- 
tody of  the  court,  and  his  creditors  are 
bound  by  the  proceedings  in  distribution  on 
receiving  notice.  Hanover  Nat.  Bank  v. 
Moyses,  186  U.  S.  181,  22  Sup.  Ct.  Rep.  857, 

46:  11U 

Cited  In  Re  Wllka.   131   Fed.  1005 — Sllvey  v. 

TUt,    123   Ga.   808,    1    L.R.A.(N.S.)    389.   51 

S.  E.  748 — Rothermel  v.  Moyer,  24  Pa.  Super. 

Ct.  328. 

On  suits  by  bankrupt  as  nominal  plain* 
tifr. 

128.  If  the  claim  in  suit  had  been  trans- 
ferred by  the  bankrupt  more  than  four 
months  before  the  proceedings  in  bankrupt- 
cy, and  the  suit,  though  in  his  name,  is  for 
the  benefit  of  the  transferee,  the  assignee 
in  bankruptcy  has  no  interest  in  the  suit; 
and  if  he  consents  that  the  bankrupt  may 
continue  to  prosecute  the  suit  in  hia  own 
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name,    the   bankruptcy   is   not   a   defense. 
Thatcher  ▼.  Rockwell,  105  U.  S.  467, 

26:949 
Cited  In  Brown  t.  Wjgant.  163  IT.  8.  624,  41 

L.  ed.  286.  16  Sup.  Ct.  Rep.  1159— Sullivan 

▼.  Rabb,  86  Ala.  440,  5  So.  746 — Brown  v. 

Wygant,  6  Mackey.  454 — Lancey  y.  Fobs,  88 

Me.  218,  83  Atl.  1071. 

On  pending:  foredosure  suits. 

129.  Adjudication  of  bankruptcy  does  not 
devest  jurisdiction  in  a  foreclosure  suit; 
and  the  proceedings  after  the  appointment 
of  the  assignee  are  not  void  because  he  was 
not  made  a  defendant.  Eyster  v.  Gaff,  91 
U.  S.  521.  23:  403 

Di9tinffuUhed  In  Bracken  y.  Johnston,  4  Dill. 
522,  Fed.  Cas.  No.  1,761 — Harvey  v.  Allen, 
16  Blatchf.  41,  Fed.  Cas.  No.  6,177. 

Cited  in  Winchester  v.  Heiskell,  119  U.  S.  453, 
80  L.  ed.  464,  7  Sup.  Ct.  Rep.  281 — Re  Brun- 
qnest,  7  Bias.  212,  Fed.  Cas.  No.  2,055 — Har- 
vey V.  Allen,  16  Blatchf.  41,  Fed.  Cas.  No. 
6,177— Re'  Irving,  8  Ben.  467.  Fed  Cas.  No. 
7,073 — ^Mattocks  v.  Farrington,  2  Hask.  333, 
Fed.  Cas.  No.  9,298 — Re  People's  Safe-De- 
posit A  Sav.  Inst.  10  Ben.  39,  Fed.  Cas.  No. 
10,971 — Sed«rwick  v.  Grinnell,  9  Ben.  430, 
Fed.  Cas.  No.  12,612 — ^Re  Stansfield,  4  Sawy. 
888,  Fed.  Cas.  No.  13.294— Oliver  v.  Cun- 
ningham, 6  Fed.  61 — Hauf  v.  Wilson,  31  Fed. 
891 — ^Hazleton  Tripod-Boiler  Co.  v.  Citizens* 
Street  R.  Co.  72  Fed.  330— Re  Oelster,  2  N. 
B.  N.  Rep.  299.  97  Fed.  323— Frazier  v 
Southern  Loan  ft  T.  Co.  40  C.  C.  A.  81,  99 
Fed.  718 — Hall  v.  Kincell,  42  C.  C.  A.  363, 
2  N.  B.  N.  Rep.  749,  102  Fed.  804 — Carllng 
T.  Seymour  Lumber  Co.  61  C.  C.  A.  8,  113 
Fed.  490— Crowe  v.  Reid,  57  Ala.  287— Boil- 
ing V.  Munchus,  59  Ala.  488 — Amador  Canal 
ft  Min.  Co.  V.  Mitchell,  59  Cal.  177 — ^Welis 
V.  Edmlson,  4  Dak.  48,  22  N.  W.  497 — Car- 
ter V.  Peoples  Nat.  Bank,  109  Ga.  678,  85  S. 
B.  61— Boynton  v.  Ball,  105  III.  637— Serra  « 
Hijo  V.  Hoffman,  29  La.  Ann.  21 — Lancey  v. 
Fobs,  88  Me.  218,  33  Atl.  1071— Brackett  v. 
Dayton,  34  Minn.  221,  26  N.  W.  848— Win- 
ters V.  Claitor,  54  Miss.  849 — Haber  v.  Klan- 
berg,  3  Mo.  App.  846— ^tate  use  of  Hill  v. 
Taylor,  8  Mo.  App.  855 — ^Merrill  v.  Jordan, 
60  N.  H.  426 — Esterbrook  Steel  Pen  Mtg.  Co. 
T.  Ahern,  81  N.  J.  Eq.  6 — Davis  v.  Sullivan, 
88  N.  J.  Eg.  672 — ^Taylor  v.  Taylor,  59  N.  J. 
Eq.  91,  45  Atl.  440 — Sears  v.  WIbo,  52  App. 
Div.  122,  64  N.  Y.  Supp.  1063— Klbler  v.  Mc- 
Ilwain.  16  S.  C.  554 — Young  v.  Card  well,  6 
Lea,  172— Bvarts  v.  Hyde,  51  Vt.  102— Nich- 
ols T.  Bingham,  70  Vt.  325,  40  Atl.  827— 
Barr  v.  White,  30  Gratt.  542. 

^Editorial  note. 

[Enjoining  sale  under  trust  deed  pending. 
JLJLA.(N.S.)   560.] 

On  prior  attachment. 

Mode  of  Ousting  State  Court,  see  su- 
pra, 59. 

Restriction  of  Lien  to  Property  Levied 
on,  see  infra,  280. 

Preservation  for  Benefit  of  Bankrupt's 
Estate,   of   Attachment   Otherwise 
Avoided,  see  infra,  304. 
also  infra,  296,  297,  299,  304. 


130.  The  assignment  dissolves  any  attach- 
ment of  the  bankrupt's  property,  made  with- 
in the  four  months  next  preceding  the  com- 


mencement of  the  proceedings.     Donaldson 
V.  Farwell,  93  U.  S.  631,  23:  99S 

Cited  in  Tootle  v.  Sheldon,  10  Neb.  46.  4  N. 
W.  358. 

131.  Attaching  creditors  lose  their  prior- 
ity when  their  debtor  becomes  a  bankrupt. 
Harrison  v.  Sterry,  5  Granch,  289,  3:  104 
Cited  in  Planters'  Bank  v.  Sharp,  6  How.  330, 

12  L.  ed.  459 — Corner  v.  Miller,  1  Nat. 
Bankr.  Reg.  407 — Hardeman  v.  Downer,  39 
Ga.  428. 

132.  An  attachment  in  a  state  court  made 
within  four  months  next  preceding  the  com- 
mencement of  bankruptcy  proceedings  is^ 
by  the  express  provision  of  the  act  of  March 
2,  1867,  §  14,  dissolved  upon  an  assignment 
to  the  assignee  in  bankruptcy.  Chapman 
V.  Brewer,  114  U.  S.  158,  5  Sup.  Ct.  Rep. 
799,  29:  8^ 
DietinffuisTied  In   Witters  v.   Sowles,   33   Fed. 

540. 

Cited  in  Bear  v.  Chase,  40  C.  C.  A.  188,  3  N. 
B.  N.  Rep.  169,  99  Fed.  926-r-SaIlivan  v» 
Rabb,  86  Ala.  441,  6  So.  746. 

133.  Proceedings  in  bankruptcy  do  not 
dissolve  an  attachment  issued  by  a  state 
court,  and  levied  upon  the  property  of  the 
bankrupt  more  than  four  months  prior  to 
their  commencement;  and  a  judgment  can 
be  entered  for  the  sale  of  the  property, 
notwithstanding  a  discharge  is  pleaded  in 
bar  of  the  action.  Davis  v.  Friedlander, 
104  U.  S.  570,  26:  SIS 
Doe  ex  dem.  Valliant  v.  Childress,  21  Wall. 

642,  22: 54» 

Cited  in  Eyster  v.  Gaff,  91  U.  S.  526,  23  L. 
ed.  405— Davis  v.  Friedlander,  104  U.  S.  578,. 
26  L.  ed.  818 — ^Thatcher  v.  Rockwell,  105  U. 
S.  469,  26  L.  ed.  950— Hill  v.  Harding,  107 
U.  S.  683,  27  L.  ed.  494,  2  Sup.  Ct.  Rep.  404 
— Dimock  V.  Revere  Copper  Co.  117  U.  S. 
565,  29  L.  ed.  996,  6  Sup.  Ct  Rep.  855 — 
Winchester  v.  Heiskell,  119  U.  S.  453,  30  L. 
ed.  464.  7  Sup.  Ct.  Rep.  281 — ^HIH  v.  Har- 
ding, 130  U.  S.  703,  32  L.  ed.  1084,  9  Sup. 
Ct.  Rep.  725 — Scott  v.  Ellery,  142  U.  S.  384,. 
85  L.  ed.  1051,  12  Sup.  Ct.  Rep.  233— Met- 
calf  Bros.  v.  Barker,  187  U.  S.*173,  47  L. 
ed.  126,  23  Sup.  Ct  Rep.  67 — ^Re  Albrecht, 
17  Nat.  Bankr.  Reg.  289,  Fed.  Cas.  No.  145- 
— ^Mattocks  V.  Farrin^on,  2  Haskell,  333, 
Fed.  Cas.  No.  9,298 — Re  Moller,  8  Ben.  630. 
Fed.  Caa.  No.  9,699 — Robinson  v.  Tuttle,  2 
Haskell.  86,  Fed.  Cas.  No.  11,968 — ^Klmber- 
ling  V.  Hartly.  1  McCrary,  141.  1  Fed.  571 — 
Hatfield  v.  Moller.  4  Fed.  720— Crowe  v. 
Reld.  57  Ala.  286 — Brown  v.  Newman.  66 
Ala.  278 — Sullivan  v.  Rabb,  86  Ala.  440,  & 
So.  746 — Harding  v.  Mlnear.  54  Cal.  507 — 
Wells  V.  Edmlson,  4  Dak.  49,  22  N.  W.  497 
— Golsan  v.  Powell,  32  La.  Ann.  524 — Frank- 
lin V.  Chaflin.  49  Md.  46— Ray  v.  Wight.  119 
Mass.  427,  20  Am.  Rep.  333 — Muuson  v.  Bos^ 
ton,  II.  &  E.  R.  Co.  120  Mass.  85,  21  Am. 
Rep.  499 — Barnstable  Sav.  Bank  v.  Hlgglns, 
124  Mass.  116 — Brackett  v.  Dayton,  34  Minn. 
221,  25  N.  W.  348 — Haber  v.  Klauberg,  3  Mo. 
App.  345 — ^Young  v.  Cardwell,  6  Lea,  107 — 
Elliott  V.  Booth,  44  Tex.  190,  23  Am.  Rep. 
593 — Hancock  v.  Henderson,  45  Tex.  485 — 
Bassett  v.  Proetsel,  53  Tex.  580 — Lindsey  v. 
Corkery,  29  Gratt.  669 — Francisco  v.  Shelton. 
85  Va.  788,  8  S.  E.  789 — Glbbs  v.  Logan,  22 
W.  Va,  211— Beall  v.  Walker,  26  W.  Va. 
749. 

134.  A  sale  under  a  decree  in  attachment 
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issued  more  than  four  months  before  the 
commencement  of  bankruptcy  proceedings 
devested  whatever  interest  or  title  the  as- 
signees had  in  the  property.  Davis  v.  Fried- 
lander,  104  U.  S.  570,  26:  818 
Doe  ex  dem.  Valliant  v.  Childress,  21  Wall. 
642,  22:  549 

135.  If  property  of  the  debtor,  levied  on 
under  an  attachment  within  four  months 
previous,  has  been  sold  prior  to  the  filing  of 
the  petition  in  bankruptcy,  the  rights  of 
the  assignee  attach  to  the  money,  and  can- 
not follow  the  property  sold.  Conner  v. 
Long,  104  U.  S.  228,  26:  723 

136.  If  property  has  been  sold  under  at- 
tachment after  the  commencement  of  bank- 
ruptcy proceedings,  no  title  passes  by  the 
sale;  and  the  plaintiff  in  the  attachment 
and  the  purchaser  at  the  sheriff's  sale  are 
liable  to  the  assignee  for  a  conversion.  Con- 
ner V.  Long,  104  U.  S.  228,  26:  723 

137.  A  judgment  sustaining  the  title  to 
land  under  certain  attachment  proceedings 
as  superior  to  the  title  under  certain  bank- 
ruptcy proceedings, — affirmed  by  a  divided 
court.     Wilkins  v.  Tourtelott,  37:  951 

138.  Although  an  attachment  has  been 
sued  out  against  a  bankrupt  more  than 
four  months  before  he  applies  for  a  dis- 
charge, and  dismissed  on  giving  a  bond 
upon  his  application,  under  U.  S.  Rev.  Stat. 
S  5106,  a  state  court,  pending  the  question 
of  his  discharge,  must  stay  all  proceedings 
therein  on  a  claim  provable  in  bankruptcy, 
unless  unseasonable  delay  on  his  part  is 
shown,  or  the  court  of  bankruptcy  gives 
leave  simply  to  ascertain  the  amount  due. 
If  the  court  refuses,  and  gives  final  judg- 
ment against  him,  he  may  bring  error  even 
after  his  discharge,  and  his  assignee  may  be 
heard  also.  Hill  v.  Harding,  107  U.  S.  631. 
2  Sup.  Ct.  Rep.  404,  27:  493 
Cited  in  Providence  ft  N.  T.  8.  8.  Co.  v.  Hill 

Mfg.  Co.  109  U.  S.  696,  27  L.  ed.  1045.  8 
Sup.  Ct.  Rep.  S79 — DImock  v.  Revere  Copper 
Co.  117  U.  S.  564,  29  L.  ed.  996.  6  Sap.  Ct. 
Rep.  856 —  Boynton  v.  Ball,  121  U.  8.  468, 
30  L.  ed.  987.  7  Sup.  Ct.  Rep.  981 — Scott  v. 
Ellery.  142  V.  8.  884.  86  L.  cd.  1051,  12  Sup. 
Ct.  Rep.  283 — 8haron  v.  Terry,  18  Sawy. 
427.  1  L.R.A.  591.  86  Fed.  864 — Re  Geister. 
2  N.  B.  N.  Rep.  298.  97  Fed.  823— Re  Horn- 
stein.  122  Fed.  271 — Brown  v.  1.  ft  B.  Stev- 
ens Co.  62  Conn.  116 — ^Wells  v.  Edmison,  4 
Dak.  49,  22  N.  W.  497— Hill  v.  Harding.  110 
111.  96,  4  N.  B.  861— Elder  v.  Prnsslng.  101 
III.  App.  659 — ^Rosenthal  v.  Nove.  175  Mass. 
563,  49  Am.  St.  Rep.  512.  66  N.  B.  884— 
Taylor  v.  Taylor,  59  N.  J.  Eq.  90,  45  Atl. 
440 — ^Wtayte  v.  McGovem.  51  N.  J.  L.  858. 
17  Atl.  957— McDonald  v.  Davis,  105  N.  T. 
513,  12  N.  E.  40 — Leonard  v.  Tohnk,  68  Wis. 
600.  60  Am.  Rep.  884,  82  N.  W.  702. 

139.  The  creditor  is  not  deprived  of  his 
lien  by  an  act  of  bankruptcy  on  the  part  of 
the  debtor,  committed  before  the  levy  is 
made,  but  after  the  execution  is  in  the 
hands  of  the  sheriff.  Waller  v.  Best,  3  How. 
Ill,  11:518 
Cited  in  Nugent  v.  Boyd,  8  How.  440,   11  I^ 

ed.  670 — Peck  v.  Jenness,  7  How.  620.  12 
L.  ed.  844 — Bartlett  v.  Russell,  4  Dili.  270, 


16  Nat.  Bankr.  Reg.  213,  Fed.  Cas.  No.  1.080 
— KimberllnK  v.  Hartly.  1  McCrary,  141,  1 
Fed.  575 — Boyd  v.  Hanktnson.  83  Fed.  879 
—Re  Easley.  03  Fed.  421— National  Bank  t. 
Hobbs,  118  Fed.  628 — Crowe  v.  Reld.  57  Ala 
286 — Brown  v.  Newman.  66  Ala.  277— Shaf- 
fer v.  McMaken,  1  Ind.  275 — Shirk  v.  Thom- 
as. 121  Ind.  150.  16  Am.  St.  Rep.  nSl.  22  N. 
E.  976 — Davenport  v.  Til  ton,  10  Met.  327— 
Day  V.  Bardwell.  07  Mass.  254 — UusiseU  t. 
Cheatham,  8  Smedes  &'  M.  70S — ^Reed  r.  Hal- 
llngton,  49  Miss.  226 — Ilurlbutt  t.  Currier. 
68  N.  H.  95.  88  Atl.  502— Galbraith  v. 
Fisher,  22  Pa.  418. 

139a.  An  attachment  on  mesne  process 
creates  a  valid  lien  on  property  of  a  debtor, 
within  the  meaning  of  the  bankrupt  act. 
Peck  V.  Jenness,  7  How.  612,  12:  841 

Colby  V.  Ledden,  7  How.  626,  12:  847 

Cited  In  The  Telocity.  13  Month.  L.  Rep.  73. 
Fed.  Cas.  No.  16,911 — Fidelity  Ins.  Trust  k 
S.  D.  Co.  V.  Roanoke  Iron  Co.  81  Fed,  4-1  <>  - 
Re  Byrne.  2  N.  B.  N.  Rep.  249,  97  Fed.  7«i 
—Re  Blair,  3  N.  B.  N.  Rep.  778.  lOH  Fc<l 
530— Myers  v.  Mott.  29  Cal.  375.  89  Am. 
Dec.  49 — Shirk  v.  Thomas,  121  Ind.  150.  Kt 
Am.  St.  Rep.  381,  22  N.  E.  970 — Crockett 
V.  Craln,  33  N.  H.  551 — Zoltar  ▼.  Janvrin. 
49  N.  H.  117,  6  Am.  Rep.  469— Hurlbutt  r. 
Brown.  72  N.  H.  236,  55  Atl.  1046— Clear- 
water V.  Brill,  4  Hun,  732. 

Right    to    avoid    unlawful    transfer  or 
preference. 

Test  of  Legality,  see  infra,  147-156. 
Preferences  Made  in  Previous  General 

Assignment,  see  infra,  186. 
Right  to  Make  Preferences  Generally. 

see  Fraudulent  Convevances,  III. 

140.  Assignees  of  the  bankruptcy's  estate 
may  recover  back  money  or  other  property 
paid,  conveyed,  sold,  assigned,  or  trans- 
ferred contrary  to  the  provisions  or  in  fraud 
of  the  bankrupt  act.  First  Nat.  Bank  v. 
Jones,  21  Wall.  325,  22:  542 
Fox  V.  Gardner,  21  Wall.  475,  22:  685 
Michaels  v.  Post,  21  Wall.  398,  22:  520 
Cited   In   Anshuta   v.   Hoerr,    1   Fed.   585— Be 

Pease,  129  Fed.  449. 

141.  A  conveyance,  for  a  valuable  consid- 
eration, will  be  set  aside  in  a  suit  by  the 
grantor's  assignee  in  bankruptcy,  where  tha 
grantee  took  with  knowledge  of  an  intent 
to  delay  and  defraud  creditors.  Hudgins  v. 
Kemp.  20  How.  45,  15:  853 
Cited  in  Livesay  v.  Beard,  22  W.  Ta.  594. 

142.  An  assignee  in  bankruptcy  may  re- 
cover the  proceeds  of  goods  sold  under  jndg> 
ment  against  the  bankrupt  taken  by  con- 
fession, when  both  parties  knew  of  the  in- 
solvency.  Traders'  Nat.  Bank  ▼.  Campbell, 
14  Wall.  87,  20:  832 
Cited  in   Cady  v.  Whaling,  7  Biss.  437.  Krd. 

Cas.  No.  ^285 — ^Flanders  v.  Abbey.  6  Bias. 
19.  Fed.  Cas.  No.  4.851— Hall  v.  Wa«er.  3 
Biss.  33,  Fed.  Cas.  No.  6.951— Harmanson 
V.  Bain.  1  Hughes.  201.  16  Nat.  Bankr.  Reg. 
188.  Fed.  Cas.  No.  6.072 — Southern  v.  Fisher. 
6  8.  C.  N.  S.  850.  16  Nat  Bankr.  Beg.  419. 

Right  to  avoid   unfiled  or  unrecorded 
transfer  or  encumbrance. 

Filing    within    Period    of    Retroactif* 
Avoidance,  see  infrmy  197. 
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Withholding  htMn  Record  as  Indicative 
of  Preference,  see  infra,  199. 

Preservation  of  Lien  Superior  to  Un- 
recorded Transfer,  see  infra,  304. 

143.  An  assignee  in  bankruptcy  may 
Avoid  a  chattel  mortgage  void  as  to  credit- 
ors for  want  of  filing.  Second  Nat.  Bank 
V.  Hunt,  11  Wall.  391,  20:  190 

Cited  In  Re  Duncan,  14  Nat.  Bankr.  Reg.  83, 

Fed.   Cas.   No.   4,181 — ^Platt   v.   Stewart,    13 

Blatchf.   601,   Fed.   Cas.   No.   11,220 — Scam- 

mon   V.   Bowers,   1   Haskell,   503,   Fed.    Cas. 

No.   12,431 — Goss  v.   Coffin,  17  Nat.   Bankr. 

Keg.    836 — Bayne    ▼.    Brewer    Pottery    Co. 

"90    Fed.    756 — Farmers'    Loan   A   T.    Co.    v. 

Baker,  20  Misc.  895,  46  N.  Y.  Sapp.  266. 

^44.  The  assignee  of  a  bankrupt  repre- 
sents his  creditora,  and  may  have  a  fraudu- 
lent chattel  mortgage  given  by  the  bankrupt 
nullified,  although  the  bankrupt  could  not. 
Robinson  v.  Elliott,  22  Wall.  513,  22:  758 
Cited  in  Re  Oumey,  15  Nat.  Bankr.  Beg.  875, 

Fed.  Cas.  No.  5,873. 

JSffect  of  amendment  stating  new  acts 
of  bankruptcy. 
146.  A  transfer  of  property  by  the  bank- 
rupt after  commencement  of  the  bankrupt 
proceedings  is  void,  although  the  act  of 
bankrupt^  upon  which  the  adjudication 
was  founded  was  introduced  into  the  peti- 
tion by  an  amendm^it  made  after  such 
transfer.  International  Bank  ▼.  Sherman, 
101  U.  S.  403,  25:  866 

ated  In  Sheffield  A  B.  Coal,  Iron  ft  R.  Co.  v. 
Newman,  28  C.  C.  A.  466,  41  U.  S.  App. 
766,  77  Fed.  794 — ^Mac  William  v.  Connec- 
ticut Web.  Co.  110  Fed.  511— Moulton  v. 
Cobtim,  66  C.  C.  A.  03,  131  Fed.  204 — Re 
Shoesmnth,  68  C.  C.  A.  826,  135  Fed.  688 — 
Norris  v.  He,  152  lU.  204,  48  Am.  St  Rep. 
288,  38  N.  B.  762 — ^Adams  T.  Main,  8  Ind. 
App.  240,  50  Am.  St.  Rep.  266,  29  N.  E.  702 
— Elmore  v.  Symonds,  183  Mass.  822,  67  N. 
B.  814 — Williamson  ▼.  Selden,  58  Minn.  77, 
54  N.  W,  1055. 

Effect  of  involuntary  bankruptcy. 

146.  A  deed  can  be  avoided  as  an  unlaw- 
ful preference  under  the  bankrupt  law,  only 
in  the  case  of  voluntary,  and  not  compul- 
sory, bankruptcy.     It  is  not  a  case  of  vol- 
untary bankruptcy  where  one  is  forced  into 
it  against  his  will  by  his  partner;    it  is 
compulsory  and  involuntary  if  he  refuses 
to  join  in  such  case.    Metsker  v.  Bonebrake, 
108  U.  S.  66,  2  Sup.  Ct.  Rep.  351,      27:  654 
Cited  in   Re  LanghHD,  96  Fed.  690 — ^Re  Mur- 
ray, 06  Fed.  602 — Re  Carleton,  115  Fed.  248 
— Be  Forbes,  128  Fed.  138 — ^Hulings  v.  Ha- 
lings  Lumber  Co.  88  W.  Ya.  870,  18  8.  E. 
620. 

2,  Validity  of  Brior  Transfers,  Liens, 
Assignments,  or  Attachments. 

a.  In  General* 

Power  of  State  Courts  to  Investigate,  see 
supra,  30. 

Distinction  between  Voluntary  and  Involun- 
tary, see  supra,  146. 

As  to  Particular  Transaction,  see  infra,  VI. 
b,  2,  b. 


What  Constitutes  Intent  to  Prefer,  see  in* 
fra,  163-167. 

Security  for  Contemporaneous  Advances,  see 
infra,  192. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1948-1950. 

Reviewability  of  Question  as  to,  see  Appeal 
and  Error,  2101-2103. 

Conclusiveness  of  Verdict  as  to  Insolvency 
at  Time  of  Preference,  see  Appeal  and 
Error,  4781. 

Delegation  of  Power  as  to,  see  Constitution- 
al Laws,  155. 

Validity  of  Federal  Statute  Making  Trans- 
fer a  Crime,  see  Criminal  Law,  154. 

Measure  of  Recovery  for  Property  Sold  un- 
der Execution,  see  Damages,  239. 

State  Insolvency  Laws  Avoiding  Preferen- 
tial Transfers,  see  Insolvency,  15-17. 

Fraudulent  Concealment  of  Transfer,  see 
Limitation  of  Actions,  369. 

Right  of  Mortgagor's  Assignee  to  Object  to 
Priority    of    Liens,  see  Mortgage,  167, 

See  also  Trover,  3. 

Editorial  note. 

[When  local  law  deemed  to  require  the 
registering  or  recording  of  a  transfer,  with- 
in the  meaning  of  §  60a  of  the  bankruptcy 
act  of  1898  as  amended  by  the  act  of  1903. 
5  L.RA.   (N.S.)   148.] 

Prior  payments  or  transfers  generally. 

Transfers  Recorded  within  Four 
Months,  see  infra,  218. 

Payment  through  Clearing  House,  see 
infra,  219,  220. 

Between  Partners  Subsequently  gone 
into  Individual  Bankruptcy,  see 
infra,  278. 

Repayment  or  Surrender  of  Preference 
to  Permit  Proof  of  Claim,  see  in- 
fra. 350-357. 

As  to  Fraudulent  Conveyances  General- 
ly, see  Fraudulent  Conveyances. 

Right  to  Make  Preferences  Generally, 
see  Fraudulent  Conveyances,  III. 

Validity  as  against  Creditors  of  Wife's 
Transfer  of  her  Property  in  Aid 
of  her  Husband,  see  Fraudulent 
Conveyances,  13. 

Gift  or  Settlement  on  Wife,  as  Fraud 
upon  Husband's  Creditors,  see 
Fraudulent    Conveyances,    114. 

See  also  infra,  189,  190. 

147.  The  payment  of  a  debt  or  the  trans- 
fer of  money  or  goods  by  an  insolvent,  with 
intent  to  give  a  fraudulent  preference  to 
a  parly  who  has  reasonable  cause  to  believe 
the  debtor  insolvent,  is  void,  if  made  within 
four  months  before  proceedings  in  bank- 
ruptcy. West  Philadelphia  Bank  v.  Dixon, 
95  U.  S.  180,  24:  407 

148.  To  authorize  the  assignee  to  recover 
money  or  property,  under  §  35  of  the  bank- 
rupt act  of  1867,  he  must  establish  not  only 
the  act  of  the  bankrupt  of  which  he  com- 
plains, but  also  that  it  was  done  to  give  a 
preference  over  other  creditors,  and  that  the 
other  party  to  the  transaction  had  reason- 
able cause  to  believe  that  such  person  was 
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insolvent     Mays  ▼.  Fritton,  20  Wall.  414, 

22*  389 
Michaels  v.  Post,  21  Wall.  398,  22*:  520 

Cited  in  PIrle  ▼.  Chicago  Title  &  T.  Co.  18J 
U.  S.  455.  45  L.  ed.  1180.  21  Sop.  Ct.  Rep. 
006— Harmanson  v.  Bain.  1  Hughes,  208.  15 
Nat.  Bankr.  Reg.  188,  Fed.  Cas.  No.  6,072 — 
Re  Hamilton,  1  Fed.  807 — Chadwlck  v.  Car- 
son, 78  Ala.  122 — Sanford  ▼.  Huxford.  32 
Mich.  816,  20  Am.  Rep.  647 — Fisher  v. 
Lewis,  69  Mo.  630 — Benedict  t.  Deshel.  177 
N.  Y.  7,  68  N.  B.  999 — Stewart  y.  Hopkins, 
80  Ohio   St.  631. 

149.  Sections  35  and  39  make  the  act  of 
bankruptcy  and  the  invalidity  of  the  lien 
depend  on  the  intent  with  which  the  act 
was  done  by  the  bankrupt,  and  the  knowl- 
edge of  the  bankrupt's  insolvent  condition 
by  the  other  party  to  the  transaction.  Wil- 
son V.  City  Bank  of  St.  Paul,  17  Wall.  473, 

21 :  723 
Cited  in  Plrie  y.  Chicago  Title  A  T. 
Co.  182  U.  S.  455,  45  L.  ed.  1180.  21 
Snp.  Ct.  Rep.  906 — Wilson  Bros.  v.  Nelson, 
183  U.  8.  198,  46  L.  ed.  151,  22  Sap.  Ct. 
Rep.  74 — Partridge  y.  Dearborn,  2  Low.  Dec. 
286,  Fed.  Cas.  No.  10.785 — Re  Thomas,  2  N. 
B.  N.  Rep.  1022,  103  Fed.  274— Re  Metie- 
ger  Toy  &  Novelty  Co.  114  Fed.  950 — Re  Ed. 
W.  Wright  Lumber  Co.  114  Fed.  1014— Chad- 
wick  y.  Carson,  78  Ala.  121 — Re  Moyer,  16 
Lane.  L.  Rev.  197,  8  Pa.  DIst.  R.  214 — Re 
Thomas,  31  PIttsb.  L.  J.  N.  S.  18. 

150.  Two  things  must  concur  to  bring  a 
sale  within  the  prohibition  of  the  bankrupt- 
cy act,  §  35;  the  fraudulent  design  of  the 
bankrupt,  and  the  knowledge  of  such  design 
on  the  part  of  the  vendee,  or  reasonable 
causes  to  believe  that  it  existed.  Tiffany  v. 
Lucas,  15  Wall.  410,  21:  198 
Cited  in  Judson  v.  Courier  Co.  8  Fed.  426 — 

Haas  v.  O'Brien,  62  How.  Pr.  31 — BIgler  v. 
National  Bank,  26  Hun,  622 — Haas  y. 
O'Brien,  66  N.  Y.  600. 

151.  The  first  clause  of  §  35  of  the  bank- 
rupt act  of  1867,  avoiding  certain  acts  done 
within  four  months  before  filing  the  peti- 
tion, refers  to  acts  the  consideration  of 
which  grows  out  of  a  former  transaction; 
the  second  clause,  avoiding  certain  acts  done 
-within  six  months  previous,  is  limited  to 
cases  where  the  transaction  is  original  and 
complete  in  itself  at  the  time  it  occurs,  and 
has  no  reference  for  its  consideration  to 
anything  between  the  parties,  which  has 
gone  before  it.  Gibson  v.  Warden,  14  Wall. 
244,  20: 797 
Cited    in    Alderdlce   v.    State    Bank,    11    Nat 

Bankr.  Reg.  407,  Fed.  Cas.  No.  154 — ^Bame- 
wall  v.  Jones.  14  Nat.  Bankr.  Reg.  282,  Fed. 
Cas.  No.  1,027 — Harris  v.  Exchange  Nat. 
Bank,  4  Dill.  135.  Fed.  Cas.  No.  6,119— 
Paige  v.  Ix>rlng,  Holmes.  277,  Fed.  Cas.  No. 
10,672 — Shearman  v.  Bingham,  Holmes,  273, 
Fed.  Cas.  No.  12,732 — Re  Temple,  4  Sawy. 
97,  Fed.  Cas.  No.  13.825 — Judson  v.  Courier 
Co.  8  Fed.  425 — Re  Carrier,  47  Fed.  444 — 
Re  Kllngaman,  101  Fed.  693 — ^Re  Pease,  129 
Fed.  450 — Jordan  v.  Downey,  40  Md.  412 — 
Mathews  v.  Stewart,  44  Mich.  213,  6  N.  W. 
633. 

152.  Transfers  by  an  insolvent  bank,  after 
commission  of  an  act  of  insolvency  or  in 


are   void.     First  Nat.   Bank  v.   Colby,   21 

Wall.   609,  22:  687 

Distinguished  in  Stapylton  v.  Stockton,  33  C. 

C.  A.  646.  63  U.  S.  App.  412,  91  Fed.   330. 

Cited  in  Bell  v.  Hanover  Nat.  Bank,  57  Fed. 
821 — Hayden  v.  Chemical  Nat.  Bank,  28  C. 
C.  A.  550,  65  U.  S.  App.  420,  84  Fed.  876. 

153.  The  bankrupt  law  does  not  prevent 
an  insolvent  from  dealing  with  his  property 
— selling  or  exchanging  it  for  ol^r  proper- 
ty— at  any  time  berore  proceedings  in  bank- 
ruptcy are  taken  by  or  against  him,  pro- 
vided such  dealing  be  conducted  without  any 
purpose  to  delay  or  defraud  his  creditors,  or 
to  give  a  preference  to  any  one,  and  does  not 
impair  the  value  of  his  estate.  Clark  v. 
Iselin,  21  Wall.  360,  22:  56S 
Cook  v.  Tullis,  IS  Wall.  332,  21 :  933 
Distin{n*i9hed  in  Upham  v.  New  York  Loan  & 

T.  Co.  76  N.  T.  8— Re  Dakin,  Fed.  Cas.  No. 
3,639. 

Cited  in  Clark  v.  Iselin,  21  Wall.  869,  22  L. 
ed.  571,  11  Nat.  Bankr.  Reg.  340 — ^Fox  v. 
Gardner.  21  Wall.  480.  22  L.  ed.  687.  12 
Nat.  Bankr.  Reg.  141 — Bnmhlsel  v.  Firman, 
22  Wall.  178.  22  L.  ed.  769.  11  Nat.  Bankr. 
Reg.  509 — Sawyer  v.  Turpin.  91  I*.  S.  121,  2:i 
L.  ed.  237,  13  Nat.  Bankr.  Reg.  274 — Stewart 
V.  Piatt.  101  U.  S.  742,  25  L.  ed.  819 — Al- 
derdlce V.  State  Bank,  1  Hughes,  66.  11  Nat. 
Bankr.  Reg.  407.  Fed.  Cas.  No.  154 — Casey 
V.  Credit  Moblller,  2  Woods,  82,  Fed.  i.'as. 
No.  2,496 — Dewey  v.  Kelton.  18  Nat.  Bankr. 
Reg.  219,  Fed.  Cas.  No.  3,850 — Harmanson 
v.  Bain,  1  Hughes,  201,  Fed.  Cas.  No.  8.072 
— ^Re  Jackson  Iron  Mfg.  Co.  16  Nat.  Bankr. 
Reg.  440.  Fed.  Cas.  No.  7.163— Piatt  v. 
Stewart,  13  Blatchf.  493.  Fed.  Cas.  No.  11.- 
220 — Re  Reynolds,  16  Nat.  Bankr.  Reg.  161» 
Fed.  Cas.  No.  11,724 — Douglass  v.  Vojpeler. 
6  Fed.  67 — Armstrong  t.  Chemical  Nat.  Bank, 
6  L.R.A.  229,  41  Fed.  239— Re  Cobb.  96  Fed. 
826 — City  Nat.  Bank  v.  Bruce,  48  C.  C  A. 
237,  3  N.  B.  N.  Rep.  862,  109  Fed.  70 — Bin- 
ford  V.  WiUson,  66  ind.  78 — ^Hntchinaon  t. 
Murchie,  74  Me.  191— Morey  v.  Milllken,  88 
Me.  481,  30  Atl.  102— Hodson  v.  Karr,  98 
Md.  478,  63  Atl.  1113— Clarke  v.  Second  Nat. 
Bank.  177  Mass.  266,  89  N.  B.  121— Sebrtnir 
V.  Wellington,  68  App.  Dlv.  600,  71  N.  Y. 
Supp.  788 — Stewart  v.  Hopkins,  30  Ohio  St. 
532— Stewart  v.  Piatt,  87  Phlla.  Leg.  Int. 
118— Warwick  v.  Warwick,  31  Gratt.  178. 

154.  Payments  made  by  a  debtor  while 
probably  insolvent,  but  at  a  time  when  he 
did  not  anticipate  any  interruption  to  his 
business,  but  was  planning  its  enlargement. 
to  a  creditor  who  neither  knew  nor  bad 
reason  to  believe  his  debtor  to  be  insolveiiU 
are  not  void  under  the  bankrupt  law.  Clark 
V.  Iselin,  21  Wall.  360,  22:  568 
Distinguished  in  Alderdlce   t.    State   Bank.    1 

Hughes,  60,  11  Nat.  Bankr.  Reg.  407,   Fed. 
Cas.  No.  164. 

Cited  In  Dickinson  v.  Adams,  4  Sawy.  268.  Fed. 
Cas.  No.  3,896 — Harmanson  v.  Batn.  1 
Hughes,  203,  Fed.  Cas.  No.  6,072— Lind»>y 
V.  Lambert  Bldg.  &  L.  Asso.  4  Fed.  62 — Re 
Ratllff,  107  Fed.  82— Hodson  v.  Karr.  tHS 
Md.  478.  53  Atl.  1113 — ^Tyler  v.  Brock.  6S 
N.  Y.  423 — Stewart  v.  Hopkins,  30  Ohio  St. 
531— Stewart  v.  Piatt,  37  Phlla.  Leg.  Int. 
118 — Llndsey  v.  Lambert  Bldg.  A  L.  Asso. 
37  Phlla.  Leg.  Int  427. 

155.  If  a  sale  made  within  six  months  of 
bankruptcy   was    made    in   good   faith,    for 
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^ebtedness,  it  is  not  within  the  condemna- 
tion of  the  bankruptcy  act,  §  35,  providing 
that  any  transfer  of  property  by  any  per- 
son who  is  insolvent  or  in  contemplation  of 
insolvency  or  bankruptcy,  within  six  months 
before  the  filing  of  the  petition  by  or  against 
him,  to  any  person  who  has  reasonable 
■cause  to  believe  him  to  be  insolvent  or  con- 
templating insolvency,  with  a  view  to  pre- 
vent his  property  from  coming  to  his  as- 
signee in  bankruptcy,  or  to  defeat  the  ob- 
ject or  impair  the  operation  of  the  act, 
shall  be  void.  Tiffany  v.  Lucas^  15  Wall. 
410,  21:193 

156.  An  assignee  in  bankruptcy  has  no 
interest  in  a  claim  assigned  more  than  tw^o 
months  before  bankruptey  proceedings,  and 
is  not  a  necessary  party  to  its  submission  to 
arbitration.  Crawford  v.  Halsey,  124  U.  S. 
648,  8  Sup.  Ct.  Rep.  641,  31:  572 
Cited  in  Metropolitan  Nat.  Bank  v.  Rogers,  47 

Fed.  151. 

"What  are  transfers. 

157.  Payments  in  money  are  transfers  of 
property  within  the  meaning  of  the  bank- 
ruptcy act  of  1898,  §  60a,  relating  to  pref- 
erences by  transfers  of  property  of  insolvent 
persons.  Pirie  v.  Chicago  Title  &  T.  Co. 
182  U.  S.  438,  21   Sup.  Ct.  Rep.  906, 

45:  1171 
Cited  In  Jaqulth  t.  Alden,  189  U.  S.  81,  47  L. 
ed.  718,  23  Sup.  Ct  Kep.  649— New  York 
County  Nat.  Bank  v.  Massey,  192  U.  S.  147, 
48  L.  ed.  384,  24  Sup.  Ct.  Rep.  199 — Bush  v. 
Elliott,  202  U.  S.  481,  60  L.  ed.  1116,  26  Sup. 
Ct.  Rep.  668 — ^Re  Sanderlln,  3  N.  B.  N.  Rep. 
1026,  100  Fed.  860— Re  Sctaenkein,  113  Fed. 
427 — Boyd  ▼.  Lemon  A  G.  Co.  52  C.  C.  A. 
345,  114  Fed.  649— Be  Ed.  W.  Wright  Lum- 
ber Co.  114  Fed.  1018— Re  Cotton  Export 
A  Import  Co.  115  Fed.  162 — Re  Stege.  54  C. 
C.  A.  118,  116  Fed.  344 — Re  Rlggs  Restau- 
rant Co.  66  C.  C.  A.  60,  130  Fed.  693— 
Tomlinson  v.  Bank  of  Lexington,  76  C.  C. 
A.  403,  145  Fed.  827 — John  S.  Brlttaln  Dry- 
Goods  Co.  V.  Bertenshaw,  68  Kan.  735,  75 
Pac.  1027 — Sherman  v.  Luckhardt,  90  Mo. 
App.  324,  70  S.  W.  388— Wright  v.  Cotten, 
140  N.  C.  6,  62  S.  B.  141. 

158.  Where  property  purchased  by  fraud 
did  not  lose  its  identity,  it  is  not  the  proper- 
ty of  the  purchaser;  his  creditor  cannot 
eomplain  that  its  return  to  the  seller  consti- 
tuted an  unlawful  preference;  and  he  is  not 
liable  to  the  assignee  in  bankruptcy  of  the 

Purchaser  for  it.     Montgomery  v.  Bucyrus 
[ach.  Works,  92  U.  S.  257,  23:  656 

"What  constitutes  insolvency. 

159.  The  term  "contemplation  of  insol- 
Tency,"  contained  in  the  bankruptcy  act  of 
1841,  construed  to  mean  "inability  to  pay 
as  debts  become  due  and  payable,  whereby 
the  business  would  be  broken  up."  Buck- 
ingham V.  McLean,  13  How.  151,  14:  91 
Cited  in  Wilson  Bros.  v.  Nelson,  183  U.  S.  200, 

46  L.  ed.  152,  22  Sup.  Ct.  Rep.  74 — Re  Black, 
2  Ben.  202,  Fed.  Cas.  No.  1,457 — Carr  v. 
Hilton,  1  Curt.  C.  C.  234,  Fed.  Cas.  No.  2,436 
—Re  Craft,  2  Ben.  221.  Fed.  Cas.  No.  3,3l« 
— Re  Doyle,  Holmes,  64,  Fed.  Cas.  No.  4,050 
—Re  Gay,  1  Haskell,  117.  Fed.  Cas.  No.  5,279 
— Graham  ▼.  Stark,  3  Ben.  626,  Fed.  Cas. 
No.  5,676 — Lonergan  t.  Fenlon,  2  Plttsb.  118, 
VtA.  Cas.  No.  8,476 — ^Merchants'  Nat.  Bank 


T.  Truax,  1  Nat.  Bankr.  Reg.  546,  Fed.  Cas. 
No.  9,451 — Re  Palmer,  3  Nat.  Bankr.  Reg. 
284,  Fed.  Cas.  No.  10,681 — Re  Perry,  Fed. 
Cas.  No.  10,909— Re  Randall,  Deady,  563, 
Fed.  Cas.  No.  11,551 — Rlson  v.  Knapp,  1  Dill. 
194,  Fed.  Cas.  No.  11,861 — United  States  v. 
Pusey,  6  Nat.  Bankr.  Reg.  289,  Fed.  Cas.  No. 
16,098 — Re  Walte,  1  Low.  Dec.  210,  Fed.  Cas. 
No.  17,044 — Re  Walton,  Deady,  443,  Fed.  Cas. 
No.  17,128— Re  WolfskilU  6  Sawy.  386,  Fed. 
Cas.  No.  17,930 — ^Re  Wright,  2  Nat.  Bankr. 
Reg.  493,  Fed.  Cas.  No.  18,071 — JEtna  L. 
Ins.  Co.  T.  Florida,  30  L.R.A.  89,  16  C.  C.  A. 
622,  32  U.  S.  App.  763,  69  Fed.  935— Ro 
Stark,  96  Fed.  89 — Re  Dews,  96  Fed.  182 — 
Re  Hlrsch,  96  Fed.  477 — Re  Carmlchael,  96 
Fed.  596 — Re  Morgan,  2  N.  B.  N.  Rep.  848, 

101  Fed.  984 — Re  Marx,  8  N.  B.  N.  Rep.  666, 

102  Fed.  677— Re  Kenyon,  112  Fed.  661 — 
Regina  Music  Box  Co.  v.  F.  G.  Otto  &  Sons, 
65  N.  J.  Eq.  587,  66  Atl.  715 — Lonergan  v. 
Fenlon,  2  Pittsb.  118 — Simmons  Hardware 
Co.  T.  Kaufman,  77  Tex.  135,  8  S.  W.  283. 

160.  By  insolvency,  as  used  in  the  bank- 
rupt act  when  applied  to  traders  and  mer- 
chants, is  meant  inability  of  a  party  to  pay 
his  debts  as  they  become  due  in  the  ordinary 
course  of  business.  Toof  v.  Martin,  13  Wall. 
40,  20: 481 
OUed  In  Dutcher  t.  Wright,  94  U.  S.  557,  24 

L.  ed.  131 — ^Re  Clemens,  8  Nat.  Bankr.  Reg. 
284,  Fed.  Cas.  No.  2,878 — Eckfort  v.  Greely, 
6  Nat.  Bankr.  Reg.  438,  Fed.  Cas.  No.  4,260 
— ^Re  Hanck,  17  Nat.  Bankr.  Reg.  160,  Fed. 
Cas.  No.  6,219 — Loudon  v.  First  Nat.  Bank, 
2  Hughes,  430,  Fed.  Cas.  No.  8.525 — ^Re  Ryan, 
2  Sawy.  418,  Fed.  Cas.  No.  12,183 — Re  Schoe- 
nenberger,  15  Nat.  Bankr.  Reg.  310,  Fed. 
Cas.  No.  12,473 — Re  Shoenbergcr,  4  Ohio  L. 
J.  966,  Fed.  Cas.  No.  12,802 — Sacry  v.  Lo- 
bree,  84  Cal.  46,  23  Pac.  1088 — Cohen  v. 
Parish,  100  Ga.  838,  28  S.  E.  122— State  v. 
Cadwell,  79  loWa,  449,  44  N.  W.  700— Castle- 
berg  Y.  Wheeler,  68  Md.  277,  12  Atl.  8 — 
Mlsh  V.  Main.  81  Md.  43,  31  All.  709 — 
James  Clark  Co.  v.  Colton,  91  Md.  229,  49 
L.R.A.  710,  46  Atl.  386 — Daniels  v.  Palmer, 
35  Minn.  349,  29  N.  W.  162 — Leedom  v. 
Ward  Furniture,  Stove  A  Carpet  Co.  38  Mo. 
App.  430 — Stadler  v.  First  Nat.  Bank,  22 
Mont.  217,  74  Am.  St.  Rep.  682,  56  Pac.  Ill 
— Baker  v.  Emerson,  4  App.  Div.  351,  38  N. 
Y.  Supp.  576 — Market  Nat.  Bank  v.  Pacific 
Nat  Bank,  30  Hun,  63 — Sabln  v.  Columbia 
River  Lumber  &  Fuel  Co.  26  Or.  28,  42  Am. 
St  Rep.  756,  34  Pac.  692 — Akers  v.  Rowan, 
33  S.  C.  470,  10  LJI.A.  716,  12  S.  E.  165— 
Mitchell  V.  Mitchell,  42  S.  C.  483,  20  S.  E. 
405 — Blum  V.  Welbome,  58  Tex.  161 — Dewey 
V.  St  Albans  Trust  Co.  66  Yt  480,  48  Am. 
Rep.  803 — Martin  v.  South  Salem  Land  Co. 
94  Va.  62,  26  S.  B.  591 — Wolf  v.  McGugin, 
37  W.  Va.  557,  16  S.  B.  797. 

161.  Insolvency,  in  the  sense  of  the  bank- 
rupt act,  means  that  the  ^arty  whose  busi- 
ness affiairs  are  in  question  is  unable  to 
pay  his  debts  as  they  become  due  in  the 
ordinary  course  of  his  daily  transactions,  al- 
though his  inability  be  not  so  great  as  to 
compel  him  to  stop  his  bueiness.  Buchanan 
V.  Smith,  16  Wall.  277,  21 :  280 
Wager  v.  Hall,  16  Wall.  584,  21 :  504 
Dutcher  v.  Wright,  94  U.  S.  563,  24:  130 
Cited  In  Dutcher  v.  Wright,  94  U.  S.  567,  24  L. 

ed.  131 — Case  v.  Citizens*  Bank,  2  Woods, 
26,  Fed.  Cas.  No.  2,489 — ^Re  Shoenenberger, 
4  Ohio  L.  J.  966,  Fed.  Cas.  No.  12,802 — 
Roberts  v.  Hill,  23  Blatcbf.  315,  24  Fed.  673 
— Hayden     v.     Chemical     Nat.     Bank,     28 
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C.  C.  A.  560,  55  U.  8.  App.  420,  84 
Fed.  876 — Re  Eggert,  2  N.  B.  N.  Bep. 
391,  98  Fed.  844— Re  Eggert,  43  C.  C. 
A.  6,  102  Fed.  741 — Sacry  t.  Lobree,  84  Cal. 
46,  23  Pac.  1088 — Llndsej  v.  Flebbe,  5  Colo. 
App.  222,  38  Pac.  397 — ^Trebllcock  t.  Big 
Missouri  Min.  Co.  9  S.  D.  211,  68  N.  W.  330 
— Foster  ▼.  McAlester,  3  Ind.  Terr.  318,  68 
S.  W.  679 — Stanley  ▼.  Sutherland,  54  Ind. 
850~-State  t.  Cadwell,  79  Iowa,  450,  44  N. 
W.  700— Morey  t.  MlUiken.  86  Me.  472,  30 
Atl.  102— Castleberg  y.  Wheeler,  68  Md.  277, 
12  Atl.  3 — DanleiS  ▼.  Palmer,  35  Minn.  349, 
29  N.  W.  162— Rosenfeld  v.  Siegfried,  91  Mo. 
App.  184 — Stadler  v.  First  Nat.  Bank,  22 
Mont.  217,  74  Am.  St.  Rep.  582,  56  Pac.  Ill 
— ^Davld  Adler  ft  Sons  Clothing  Co.  t.  Hell- 
man,  55  Neb.  291,  75  N.  W.  877— Sklrm  ▼. 
Eastern  Rubber  Mfg.  Co.  57  N.  J.  Eq.  184, 
40  Atl.  769 — Rasin  ▼.  Ammidown,  15  Hun, 
426 — Mueller  v.  Monongahela  BHre  Clay  Co. 
183  Pa.  456,  38  Atl.  1009— Mlnton  v.  Stahl- 
man,  96  Tenn.  109,  34  S.  W.  222. 

162.  The  bankrupt  act  of  1867  avoids  a 
conveyance  made  with  a  view  to  give  a 
preference^  if  the  debtor  at  the  time  be  in 
fact  insolvent,  although  he  may  not  contem- 
plate bankruptcy  in  connection  with  the  con- 
veyance.    Wager  v.  Hall,  16  Wall  684, 

21:504 

Intent  to  prefer. 

Sufficiency  of  Evidence  of,  see  Evidence, 

2524. 
See  also  infra,  205-207,  209,  212,  213. 

163.  A  sale  made  under  the  honest  belief 
that  thereby  the  debtor  will  be  enabled  to 
pay  all  his  creditors  cannot  be  impeached, 
imder  the  36th  section  of  the  bankiiipt  act, 
because  it  turns  out  that  the  debtor  was 
mistaken  in  his  calculations,  even  though 
ordinary  men  in  similar  circumstances 
might  have  acted  differently,  where  the  debt- 
or, in  previous  crises,  had  surmounted  diffi- 
culties of  equal,  if  not  greater,  magnitude. 
Tiffany  v.  Lucas,  15  Wall.  410,  21:  198 
DiatinguiBhed   In   Alderdice   v.   State   Bank,    1 

Hughes,  56,  11  Nat  Bankr.  Reg.  407,  Fed. 
Cas.  No.  164. 

Cited  in  Casey  v.  Credit  Mobllier,  2  Woods,  82, 
Fed.  Cas.  No.  2,496 — Harmanson  v.  Bain,  15 
Nat.  Bankr.  Reg.  188,  1  Hughes,  201,  Fed. 
Cas.  No.  6,072 — Harrison  v.  Mcl^aren,  10 
Nat.  Bankr.  Reg.  250,  Fed.  Cas.  No.  6,139 — 
Love  V.  Love,  Fed.  Cas.  No.  8,649 — ^Re  PleV- 
son,  10  Nat  Bankr.  Reg.  126,  Fed.  Cas.  No. 
11,153 — Singer  v.  Sloan,  11  Nat  Bankr.  Reg. 
434,  Fed.  Cas.  No.  12,899 — Re  Union  P.  R. 
Co.  10  Nat.  Bankr.  Reg.  185,  Fed.  Cas.  No. 
14,376 — Armstrong  v.  Chemical  Nat  Bank, 
6  L.R.A.  229,  41  Fed.  239— Re  Nathan,  92 
Fed.  592— Re  Cobb,  96  Fed.  825— Re  Ratliff, 
5  Am.  Bankr.  Rep.  715,  107  Fed.  82 — ^Re 
Sanderlln,  3  N.  B.  N.  Rep.  1026,  109  Fed. 
860 — Re  Pease,  129  Fed.  451 — Stone  v.  Jeni- 
son,  111  Mich.  599,  36  L.R.A.  678,  70  N.  W. 
140 — Re  Union  P.  R.  Co.  31  Phila.  Leg.  Int 
261 — Ordway   v.   Montgomery,   10  Lea,   620. 

164.  Wlien  the  issue  to  be  decided  is 
whether  a  judgment  against  an  insolvent  was 
obtained  with  a  view  to  give  a  preference, 
the  intention  of  the  bankrupt  is  the  turn- 
ing point  of  the  cause,  and  all  the  circum- 
stances which  go  to  ohow  such  intent  diould 


be  considered.    Little  v.  Alexander,  21  Wall 
500,  22: 62S 

Distinguished  in  Brown  v.  Jefferson  Countr 
Nat  Bank,  19  Blatchf.  322,  9  Fed.  258. 

Cited  in  Rogers  v.  Palmer,  102  U.  S.  268,  26  L. 
ed.  165 — Re  Uerpich,  7  Bias.  391.  Fed.  Cas. 
No.  6,418 — Loudon  v.  First  Nat.  Bank,  2 
Hughes,  427,  Fed.  Cas.  No.  8,525 — Balfonr 
V.  Wheeler,  15  Fed.  232 — McCabe  v.  Good* 
wine,  65  Ind.  294 — Sartwell  v.  North,  144 
Mass.  195,  10  N.  E.  824 — Wright  v.  Fergus 
Falls  Nat  Bank,  48  Minn.  128,  50  N.  W. 
1030— Conover  v.  Hull,  10  Wash.  689,  45 
Am.  St.  Rep.  810,  39  Pac.  166. 

*165.  Very  slight  circumstances  which  tend 
to  show  the  existence  of  an  affirmative  de- 
sire on  the  part  of  the  bankrupt  to  give  a 
preference,  or  to  defeat  the  operation  of 
the  bankrupt  act,  may,  by  giving  color  to 
the  whole  transaction,  render  the  lien  void. 
Wilson  V.  City  Bank  of  St  Paul,  17  Wall. 
473,  21 :  723 

Cited  in  Dutcher  v.  Wright,  94  U.  8.  557,  24 
L.  ed.  131,   10  Nat  Bankr.  Reg.  336 — Sage 
V.  Syncoop,   104  U.  S.  321.  20  L.  ed.  740 — 
Alderdice  v.   State  Bank,  1  Hughes,  56,   11 
Nat   Bankr.  Reg.  407,  Fed.  Cas.  No.  154— 
Harrison  v.   McLaren,   10  Nat.  Bankr.   Reg 
250,  Fed.  Cas.  No.  6,139 — Hyde  v.  Corrigan. 
9  Nat  Bankr.  Reg.  470,  Fed.  Cas.  No.  6.968 
— Re  Jonas,   16  Nat  Bankr.  Reg.  458.  Fed. 
Cas.  No.  7,442 — Balfour  v.  Wheel(*r.  15  Fed 
232— Re   Eggert,   48   C.   C.  A.   8,   102   Fed 
742. 

166.  The  transfer,  to  one  creditor,  of  a 
large  portion  of  a  debtor's  property,  while 
he  is  insolvent,  is  conclusive  evidence  that 
a  preference  was  intended  in  fraud  of  the 
bankrupt  act,  unless  the  debtor  can  show 
that  he  was,  at  the  time,  ignorant  of  hi» 
insolvency.    Toof  v.  Martin,  13  Wall.  40, 

20:481 

167.  A  transfer  by  an  insolvent  debtor  of 
a  considerable  portion  of  his  property  to 
one  creditor  as  security  for  a  pre-existinff- 
debt,  without  making  provision  for  an  equal 
distribution  of  its  proceeds  to  all  his  cr^it- 
ors,  operates  as  a  preference  to  such  trans- 
feree, and  is  prima  facie  evidence,  under 
the  bankrupt  act  of  1867,  that  a  preferenoe- 
was  intended,  unless  it  can  be  shown  that 
the  debtor  was  at  the  time  ignorant  of  his 
insolvency,  and  that  his  affairs  were  such 
that  he  could  reasonably  expect  to  pay  hia 
debts.     Wager  v.  Hall,  16  Wall.  584, 

21:504 
Cited  In  Parsons  v.  Topliff,  110  Mass.  249,  14 
Nat  Bankr.  Reg.  560 — Bridges  v.  Miles,  152 
Mass.  253,  25  N.  E.  461. 

Notice  or  knowledge  of  insolvency. 

Burden  of  Proving  Belief  of  Debtor's  In* 
solvency,  see  Evidence,  258. 

Burden  of  Proving  Inquiir  and  Good 
Faith,  see  Evidence,  292. 

Evidence  as   to,   see   Evidence,   2074. 

Imputing  to  Creditor  Agent's  or  Attor- 
ney's Knowledge  of  Insolvency,  ae» 
Notice,  27,  30,  32. 

See  also  supra,  140-142;  infra,  196» 
198,  199,  201,  205,  207,  208,  211; 
Fraudulent  Conveyances,  63. 

168.  It  is  not  enough  that  a  creditor  has 
some  cause  to  suspect  the  insolvency  of  his- 
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debtor,  but  he  miut  ha^e  sncb  a  knowledge 
of  facts  ae  to  induce  a  reasonable  belief,  to 
invalidate,  under  the  bankrupt  act,  a  securi- 
ty taken  for  his  debt.  Grant  v.  First  Nat. 
Bank,  97  U.  S.  80,  24:  971 

Cited  in  Barbour  ▼.  Priest,  103  U.  S.  297,  26 
L.  ed.  480 — Stucky  y.  Masonic  Sav.  Bank, 
108  U.  S.  75,  27  L.  ed.  641,  2  Sup.  Ct.  Rep. 
219 — Shlmer  y.  Hnber,  8  Rep.  894,  Fed.  Cas. 
No.  12,787 — Clarldge  y.  Knimer,  1  Fed.  401 
— Crane  y.  Penny,  2  Fed.  196 — LJndsey  y. 
Lambert  Bldg.  4  L.  Amo.  4  Fed.  49 — Swan 
y.  Robinson,  5  Fed.  294 — Beber  y.  Onndy,  13 
Fed.  56 — Bfay  y.  LeClalre,  18  Fed.  165— Re 
Eggert,  2  N.  B.  N.  Rep.  891,  98  Fed.  844— 
Re  Eggert,  48  C.  C.  A.  4,  102  Fed.  738— 
Re  Goodbile,  180  Fed.  476 — Turner  y.  Fisher, 
183  Fed.  595— Re  Moody,  184  Fed.  633— Re 
Pettinglll,  135  Fed.  220— Kyle  y.  Ward,  81 
Ala.  123.  1  So.  468 — Corey  y.  Wadswortta, 
99  Ala.  74,  23  L.R.A.  620,  42  Am.  St.  Rep. 
20,  11  So.  850 — ^Blakenbaker  y.  Charleston 
State  Bank,  111  111.  App.  395 — ^Boudlnot  y. 
Hamann,  117  Iowa,  25,  90  N.  W.  497 — 
Bardes  y.  First  Nat.  Bank,  122  Iowa,  448, 
98  N.  W.  284— Byrne  y.  Their  Creditors.  33 
La.  Ann.  204 — King  y.  Storer,  75  Me.  63 — 
Merrill  y.  McLaughlin,  76  Me.  68 — Morey  y, 
MlUiken,  86  Me.  475.  80  Atl.  102— Stevenson 
y.  MilUken,  Tomllnson  Co.  99  Me.  826,  59 
Atl.  472— Harmon  y.  Walker,  131  Mich.  542, 
91  N.  W.  1026 — Daniels  y.  Bank  of  Zum- 
brota,  35  Minn.  852,  29  N.  W.  165 — ^Kells  y. 
Webster,  71  Minn.  278,  73  N.  W.  962— Tutear 
T.  Chase,  66  Miss.  478,  4  L.R.A.  834,  14  Am. 
8t.  Rep.  577,  6  So.  241 — Edwards  y.  Caron- 
delet  Milling  Co.  108  Mo.  App.  290,  83  S.  W. 
764 — Cutler  y.  Dunn,  68  N.  H.  395,  44  Atl. 
536 — ^Perry  y.  Booth,  80  App.  Dly.  875,  80 
N.  Y.  Supp.  706 — Brown  y.  Guichard,  37 
Misc.  83,  74  N.  Y.  Supp.  735 — Shiner  y. 
Hnber,  14  Phila.  405,  36  Phlla.  Leg.  Int.  839 
— Lindsey  y.  Lambert  Bldg.  A  L.  Asso.  37 
Phlla.  L<>g.  Int  426 — Re  Dempster,  14  Phila. 
447,  38  Phila.  Leg.  Int.  25 — Keith  y.  Gettys- 
Imrg  Nat.  Bank,  28  Pa.  Super.  Co.  19-^ 
Goldsworthy  y.  Rogers  Williams  Nat.  Bank, 
15  R.  I.  589,  10  Atl.  682— Sirrlne  y.  Stoysr- 
Marshall  Co.  64  S.  C.  458,  42  S.  B.  482^ 
Peterson  y.  Schroeder,  75  Wis.  677,  44  N.  W. 
662. 

169.  Actual  knowledge  or  belief  on  the 
part  of  one  receiving  a  preference  from  an 
msolyent  within  four  months  before  the 
filing  of  a  petition  in  bankruptcy  by  him, 
that  the  one  giving  such  preference  was  in- 
Bolvent  is  unnecessary  to  render  such  pref- 
erence invalid  under  the  bankrupt  act  of 
1867;  but  it  is  sufficient  if  he  is  a  business 
man  acting  with  ordinary  prudence,  saga- 
city, and  discretion,  had  reasonable  cause  to 
believe  him  to  be  insolvent.  Wager  v.  Hall, 
16  Wall.  584,  21:564 
Cited  in  Michaels  v.  Post,   21  Wall.  427,   22 

L.  ed.  526 — Merchants*  Nat.  Bank  v.  Cook, 
96  IT.  S.  346,  24  L.  ed.  414 — Alderdice  v. 
State  Bank,  1  Hughes,  56,  11  Nat  Bankr. 
Reg.  407,  Fed.  Cas.  No.  154 — Swan  v.  Rob- 
inson, 5  Fed.  294 — ^Rex  Buggy  Co.  v.  Hear- 
ick,  65  C.  C.  A.  677,  132  Fed.  811— Cutler 
T.  Dunn,  68  N.  H.  395,  44  Atl.  536 — Sirrine 
V.  Stover-Marshall  Co.  64  S.  C.  459,  42  S. 
B.  482. 

170.  Knowledge  Is  not  necessary,  nor 
even  a  belief,  but  simply  reasonable  cause 
to  believe,  in  order  to  avoid  a  transfer  con- 
stituting a  preference,  under  the  bankrupt 


act.    Merchants'  Nat  Bank  v.  Cook,  95  U. 
S.  342,  24:  412 

Cited  in  Crandall  v.  Coats,  183  Fed.  969 — Re 
Moodj,  184  Fed.  633 — Stevenson  v.  Milliken^ 
Tomlinson  Co.  99  Me.  327,  59  Atl.  472 — 
Lampkln  v.  Peoples*  Nat.  Bank,  98  Mo.  App. 
240.  71  S.  W.  715 — Brown  v.  Case,  41  Or. 
280,  69  Pac.  43 — Sirrine  v.  Stover-Marshall 
Co.  64  S.  C.  460,  42  S.  B.  432. 

171.  Ordinary  prudence  is  required  of  a 
creditor  to  ascertain  his  debtor's  solvency, 
and  if  he  fails  to  investigate  when  put  up- 
on inquiry,  he  is  chargeable  with  all  the 
knowledge  he  would  have  acquired  if  he  had 
investigated.  Buchanan  v.  Smitii,  16  Wall. 
277,  21 :  28a 
Cited  in  Re  Montgomery,  12  Nat.  Bankr.  Reg. 

327,  Fed.  Cas.  No.  9,732— Re  Jacobs,  18  Nat. 
Bankr.  Reg.  52,  Fed.  Cas.  No.  7,159 — ^Re  Eg- 
gert,  43  C.  C.  A.  5,  102  Fed.  740— Crandall 
v.  Coats,  133  Fed.  969— Re  Moody,  134  Fed. 
633 — Daniels  v.  Bank  of  Kumbrota,  35  Minn. 
353.  29  N.  W.  165 — ^Hastings  Malting  Co.  v. 
Heller,  47  Minn.  74.  49  N.  W.  400 — Sirrine 
v.  Stover-Marshall  Co.  64  S.  C.  460,  42  S. 
E.  432— Wolf  v.  McGugln,  87  W..  Va.  561,  16 
S.  B.  797. 

172.  A  creditor  has  reasonable  cause  to 
believe  a  trader  debtor  insolvent  when  such 
a  state  of  facts  is  brought  to  his  notice  as 
would  lead  a  prudent  business  man  to  the 
conclusion  that  the  debtor  is  unable  to  meet 
his  obligations  as  they  mature.  Toof  v. 
Martin,  13  Wall.  40,  20:  481 
Dutcher  v.  Wright,  94  U.  S.  553,  24:  130 
Cited  in  Buchanan  v.  Smith,  16  Wall.  308,  21 

L.  ed.  287,  7  Nat.  Bankr.  Reg.  525 — Wager 
v.  Hall,  16  Wall.  601,  21  L.  ed.  506— Dutcher 
v.  Wright.  94  U.  S.  557,  24  L.  ed.  131,  16 
Nat.  Bankr.  Reg.  335 — Merchants*  Nat.  Bank 
v.  Cook,  95  IT.  S.  346.  24  L.  ed.  414— Al- 
derdice v.  State  Bank.  1  Hughes.  57.  11 
Nat.  Bankr.  Reg.  408,  Fed.  Cas.  No.  154 — 
Brooke  v.  Scoggins,  11  Nat.  Bankr.  Reg.  264,. 
Fed.  Cas.  No.  1.936 — Burpee  v.  First  Nat. 
Bank,  5  BIsa  409,  Fed.  Cas.  No.  2,185 — 
Campbell  v.  Traders'  Nat.  Bank,  2  Biss.  433,. 
Fed.  Cas.  No.  2,370 — Re  Clarke,  2  Hughes,. 
407,  Fed.  Cas.  No.  2,843 — Corbett  v.  Wood- 
ward, 6  Sawy.  413,  Fed.  Cas.  No.  8,223 — 
Harmanson  v.  Bain,  1  Hughes,  203,  15  Nat. 
Bankr.  Reg.  188.  Fed.  Caa  No.  6,072 — Re 
Jacobs,  18  Nat.  Bankr.  Reg.  52.  Fed.  Cas. 
No.  7.159 — Singer  v.  Sloan.  11  Nat.  Bankr. 
Reg.  434.  Fed.  Cas.  No.  12.899 — Claridge  v. 
Kulmer,  1  Fed.  401 — Swan  v.  Robinson,  5 
Fed.  203 — Re  Eggert.  43  C.  C.  A.  5.  102  Fed. 
730— Re  Bloch,  48  C.  C.  A.  653,  100  Fed.  792 
— Crandall  v.  Coats,  133  Fed.  969 — ^Re  Moo- 
dy, 134  Fed.  633 — Steyenson  v.  BfiUiken,. 
Tomllnson  Co.  99  Me.  326,  59  Atl.  472 — 
Blcknell  v.  Mellett.  160  Mass.  330,  35  N.  B. 
1130 — Daniels  v.  Bank  of  Zumbrota.  35 
Minn.  353.  29  N.  W.  165 — Pepperdlne  v. 
National  Exch.  Bank,  84  Mo.  App.  242 — 
Rosenfeld  v.  Siegfried,  91  Mo.  App.  184 — 
Lampkln  v.  Peoples*  Nat.  Bank.  98  Mo.  App. 
240,  71  S.  W.  715 — Sirrine  v.  Stover-Mar- 
shall Co.  64  S.  C.  459.  42  S.  E.  432— Wolf 
V.  McGugin,  87  W.  Va.  561,  IB  S.  B.  797. 

173.  Where  the  slightest  effort,  by  a  pur- 
chaser from  an  insolvent,  would  have  dis- 
covered the  whole  fraud,  he  had  such  notice 
and  information  as  made  it  his  duty  to 
inquire  further.  Harrell  v.  Beall,  17  Wall. 
590,  21 :  692 
Cited  in  Re  Mullen,  101  Fed.  417. 
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174.  It  is  immaterial,  under  the  bankrupt 
act,  whether  the  debtor  gave  the  preference 
without  solicitation  from  the  creditor,  if 
the  evidence  showed  that  he  gave  it  when  in- 
solvent and  in  fraud  of  the  act,  to  the  knowl- 
•edge  of  the  creditor.  First  Nat  Bank  v. 
Jones,  21  Wall.  325,  22:  542 

175.  A  creditor  dealing  with  a  debtor 
whom  he  may  suspect  to  be  in  failing  cir- 
cumstances, but  of  which  he  has  no  suffi- 
cient evidence,  may  receive  payment  or  se- 
<5urity  without  violating  the  bankrupt  law, 
although  he  is  unwilling  to  trust  him  fur- 
ther, and  is  anxious  al^ut  his  claim,  and 
has  a  strong  desire  to  secure  it;  if  such 
belief  as  the  act  requires  is  wanting,  obtain- 
ing additional  security  or  receiving  payment 
is  not  prohibited  by  law.  Stuc^  v.  Ma- 
sonic Sav.  Bank,  108  U.  S.  74,  2  Sup.  Ct. 
JRep.  219,  27:  640 
Cited  m  Re  Bggert,  43  C.  C.  A.  5.  102  Fed. 

739 — Re  Goodhlle.  130  Fed.  475 — ^Turner  v. 
Fisher,  133  Fed.  595 — Blankenbaker  v. 
Charleston  State  Bank,  111  111.  App.  895 — 
Boadinot  v.  Hamann,  117  Iowa,  25,  90  N. 
W.  497— King  v.  Storer,  75  Me,  64 — Steven- 
son V.  MiUiken,  Tomlinson  Co.  99  Me.  826, 
59  Atl.  472 — Harmon  v.  Walker,  131  Mich. 
542,  91  N.  W.  1025— Kells  v.  Webster,  71 
Minn.  278,  78  N.  W.  962 — Brown  v.  Guich- 
ard,  37  Misc.  83,  74  N.  Y.  Sapp.  735 — ^Keith 
V.  Gettysburg  Nat  Bank,  23  Pa.  Super.  Ct. 
19 — Goldsworthy  v.  Roger  Williams  Nat. 
Bank,  16  R.  I.  589,  10  Atl.  632 — Slrrine  v. 
Stover-Marshall  Co.  64  S.  C.  458,  42  8.  E. 
482. 

176.  The  purchaser  of  the  entire  stock  of 
a  retail  merchant  in  a  country  town,  at  25 
per  cent  discount  from  cost  price,  has  rea- 
sonable cause  to  believe  the  seller  insolvent, 
and  cannot  escape  the  legal  presumption  of 
fraud,  arising  under  the  biuikrupt  act,  § 
35,  from  a  sale  so  out  of  the  usual  and  or- 
dinary course  of  business,  by  showing  that 
he  paid  full  value,  in  ignorance  of  the  con- 
dition of  the  seller's  affairs;  and  one  pur- 
chasing from  him  with  full  knowledge  of 
the  facts  known  to  him  is  also  put  upon 
inquiry,  and  cannot  retain  possession 
against  the  assignee  in  bankruptcy  of  the 
retail  merchant.  Walbrun  v.  Babbitt,  16 
Wall.  577,  21 :  439 

177.  Where  a  retail  merchant  in  a  small 
country  town  sells  his  entire  stock  to  one 
person,  it  is  prima  facie  a  fraudulent  sale 
as  to  the  buyer  and  his  vendee  with  notice 
of  the  facts,  under  the  bankrupt  act,  §  35, 
providing  that  if  sales  are  not  made  in  the 
'"usual  and  ordinary  course  of  business"  of 
the  debtor,  that  fact  shall  be  prima  facie 
•evidence  of  fraud.  Walbrun  v.  Babbitt,  16 
Wall.  577,  21 :  489 
Distinguished   in   Alderdice   v.    State   Bank,    1 

Hashes,  56,  11  Nat  Bankr.  Reg.  407,  Fed. 
Cas.  No.  164.  * 

Cited  In  Singer  v.  Sloan,  11  Nat.  Bankr.  Reg. 
434,  Fed.  Cas.  No.  12,890--Be  Union  P.  R. 
Co.  10  Nat.  Bankr.  Reg.  186,  Fed.  Cas.  No. 
14,876— Re  Pease,  129  Fed.  448 — Smith  v. 
Brockett,  69  Conn.  499,  88  Atl.  57 — Otis  v. 
Hadley,  112  Mass.  107— Peabody  v.  Knapp, 
153  Mass.  243,  26  N.  E.  696 — ^Killam  v. 
Peirce,  163  Mass.  504,  27  N.  B.  520— Bliss 


V.  Crosier,  159  Ma3B.  502,  84  N.  E.  1075-* 
Read  v.  Moody,  60  Vt  672,  16  AtL  345. 

178.  A  bank  which  advanced  to  a  banker 
a  sum  of  money  upon  his  check  on  New 
York,  and  the  following  day  received  from 
him  a  letter  stating  that  he  feared  his 
check  might  not  be  paid,  and  enclosing  se- 
curity, had  reasonable  cause  to  believe  that 
such  banker  was  insolvent  when  it  received 
and  appropriated  the  security.  Merchants' 
Nat  Bank  v.  Cook,  95  U.  S.  342,  24:  412 
Cited  in  Chipman  v.  McClellan,  159  Mass.  367, 

34  N.  E.  379. 

179.  Creditors  who,  with  knowledge  that 
their  debtor  had  mortgaged  a  new  brick 
store,  with  the  lot  upon  which  it  had  been 
erected,  to  his  wife's  father,  take  a  mort- 
gage on  nearly  all  the  rest  of  his  real 
estate  to  secure  a  pre-existing  debt  which 
they  had  been  striving  to  have  paid  for 
two  years,  are  put  on  inquiry  as  to  his 
solvency;  and  where  inquiry  would  have 
inevitably  disclosed  the  fact  that  the  debtor 
was  insolvent  and  unable  to  meet  his  busi- 
ness obligations  when  due,  they  are  justly 
charged  with  all  the  knowledge  they  would 
have  acquired  had  they  performed  their 
duty,  so  as  to  be  held  chargeable  with  rea- 
sonable cause  to  believe  that  the  mortgage 
to  them  was  made  in  fraud  of  the  bankrupt 
act.  Wager  v.  Hall,  16  Wall.  584,  21:  504 
Cited  in  Burpee  v.  First  Nat.   Bank,  5  Bissi. 

409,  Fed.  Cas.  No.  2,185 — ^Re  Eggert,  43  C. 
C.  A.  6,  102  Fed.  740— Re  Pease,  129  Fed. 
453 — Crandall  v.  Coats,  183  Fed.  969— Be 
Moody,  134  Fed.  631— Otis  v.  Hadley,  112 
Mass.  107 — ^Parsons  v.  Topliff,  119  Uasa. 
249 — Mundo  v.  Shepard,  166  Mass.  330,  44 
N.  E.  244 — Daniels  v.  Bank  of  Zumbrota,  35 
Minn.  863,  29  N.  W.  165. 

180.  A  creditor  issuing  executions  on 
judgment  upon  demands  long  overdue 
against  a  bankrupt,  who  has  been  often 
pressed  to  pay  or  secure  the  demands,  and 
has  failed  to  do  so  because  of  his  inability, 
must  be  held  to  have  notice  that  such  debtoi 
was  insolvent.  Buchanan  v.  Smith,  16 
Wall.  277,  21:280 
Cited  in  Merchants*  Nat  Bank  v.  Cook,  95  U. 

8.  346,  24  L.  cd.  414 — Stewart  v.  Sonneborn. 
98  U.  8.  195,  25  L.  ed.  120— Singer  t.  Sloan, 
11  Nat.  Bankr.  Reg.  434,  Fed.  Cas.  No.  IIV 
899 — Swan  v.  Robinson,  5  Fed.  294 — Golds- 
worthy  V.  Roger  Williams  Nat.  Bank,  15  B. 
I.  589,  10  Atl.  682. 

ISI*^.  The  vendee  of  the  property  of  a 
bankrupt  is  not  shown  to  have  had  good 
grounds  for  believing  that  insolvency  exists 
ed,  where  it  appears  that  the  vendor's  bank- 
ing paper  haa  been  met  up  to  the  date  of 
the  sale,  that  his  reputation  for  wealth, 
founded  on  supposed  large  real  estate  hold- 
ings, was  shared  by  bank  presidents  and 
other  prominent  business  men  who  dealt 
with  him  as  solvent,  and  who  had  equal  or 
better  opportunities  than  the  vendee  of 
knowing  his  real  condition,  and  that  two 
prominent  citizens  were  in  the  habit  of 
indorsing  his  paper,  one  of  whom,  in  ans«t> r 
to  the  inquiry  of  the  president  of  the  in-^ti- 
tution  of  which  vendee  was  a  director,  de- 
clared that  the  vendor  was  as  good  as  any- 
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body,  although  that  institution  purchased 
hiB  paper  from  street  brokers.  Tiffany  v. 
Laeaa,  15  Wall.  410,  21:  198 

b.  Particular  Tranfoctiona, 

Relation  of  Levy  Back  to  Delivery  of  Writ 

to   Sheriff,  see  supra,   139. 
Time  from  which  Transactions  are  Invalid, 

see  infra,  VI.  b,  2,  c. 
See  also  Exchanges,  2. 

fizchange  of  property. 

183.  A  mere  exchange  of  securities,  not 
made   to   secure   an   unsecured   debt   or  to 

E've  any  preference,  is  not  void  under  the 
inknipt  law,  although  made  within  four 
months  before  the  petition  in  bankruptcy. 
Clark  V.  Iselin,  21  Wall.  360,  22:  568 

Bernhisel  v.  Firman,  22  Wall.  170,    22:  766 
Stewart  v.  Piatt,  101  U.  S.  731,      25:  816 
Sawyer  v.  Turpin,  91  U.  8.  114,      23:  235 
DistinffuUhed  In  Re  Werner,  6  Dill.  121,  Fed. 
Gas.  No.  17,416 — National  Bank  v.  Conway,  1 
Hughes,  41,   Fed.   Cas.   No.    10,037 — Upham 
V.  New  York  I^an  A  T.  Co.  76  N.  Y.  8. 

Cited  In  Saw.  v.  Turpin,  91  U.  S.  121,  23  L. 
ed.  237-— Stewart  v.  Piatt,  101  U.  S.  743,  25 
L.  ed.  810 — Re  Barman,  14  Nat.  Bankr.  Reg. 
126,  Fed.  Cas.  No.  999 — Brett  v.  Carter,  2 
Low.  Dec.  460,  Fed.  Cas.  No.  1,844 — Casey 
V.  Credit  Mobiller,  2  Woods,  83,  Fed.  Cas. 
No.  2,496->Re  Casey,  10  Blatchf.  882,  Fed. 
Cas.  No.  2,495— Re  Doran,  5  Cent.  L.  J.  260, 
Fed.  Cas.  No.  4,000 — Hallack  y.  Tritch.  17 
Nat  Bankr.  Reg.  299,  Fed.  Cas.  No  5,956 — 
HarmansoD  v.  Bain,  1  Hughes,  201,  Fed.  Cas. 
No.  6,072 — Harris  v.  Exchange  Nnt.  Bank.  4 
Din.  135,  Fed.  Cas.  No.  6,119 — Re  Jackson 
Iron  Mfg.  Co.  15  Nat.  Bankr.  Reg.  440,  Fed 
Cas.  No.  7,153 — Miller  v.  Jones.  15  Nat. 
Bankr.  Reg.  159,  Fed.  Cas.  No.  9,576 — Na- 
tional Bank  v.  Conway,  1  Hughes,  41,  Fed. 
Cas.  No.  10,037 — ^Re  Oliver,  10  Nat.  Bankr. 
Reg.  291,  Fed.  Cas.  No.  10.492 — ^Platt  v. 
Preston,  19  Nat.  Bankr.  Reg.  241,  Fed.  Cas. 
No.  11,219— Player  v.  Lippincott,  4  Dill.  125, 
Fed.  Cas.  No.  11.223— Re  Reynolds,  16  Nat 
Bankr.  Reg.  161,  Fed.  Cas.  No.  11,724 — 
Sharp  Y.  Philadelphia  Warehouse  Co.  9  Rep. 
574,  Fed.  Cas.  No.  12,709a — ^Waring  v.  Bu- 
chanan. 19  Nat.  Bankr.  Reg.  502,  Fed.  Cas. 
No.  17,176 — Douglass  v.  Vogeler,  6  Fed.  57 
— ^National  Shoe  A  Leather  Bank  v.  Small, 
7  Fed.  842 — Curry  v.  McCauley,  11  Fed.  368 
— ^Reber  v.  Gundy,  13  Fed.  57 — ^Matthews 
V.  Westphal,  48  Fed.  665 — Blydenstein  v. 
New  York  Secur.  A  T.  Co.  15  C.  C.  A.  25, 
85  U.  S.  App.  175,  67  Fed.  480— Re  Klinga- 
man,  101  Fed.  693 — City  National  Bank  ▼. 
Bruce,  48  C.  C.  A.  237,  8  N.  B.  N.  Rep.  862, 
109  Fed  70— Re  Shirley,  50  C.  C.  A.  255, 
112  Fed.  303 — ^Re  Josephson,  116  Fed.  406 
— Re  Antlgo  Screen  Door  Co.  59  C.  C.  A. 
255,  123  Fed.  256 — ^Flrst  Nat  Bank  v.  Penn- 
sylvania Trust  Co.  60  C.  C.  A.  101,  124  Fed. 
969 — ^Anniston  Iron  A  Supply  Co.  v.  Anniston 
Rolling  Mill  Co.  125  Fed.  976— Perkins  v. 
Maier  &  Z.  Brewery,  133  Cal.  499,  65  Pac. 
1030 — Spiegelherg  v.  Stembach.  156  111.  58, 
41  N.  B.  51 — Spiegelherg  v.  Stembach,  50 
111.  App.  494 —  Deland  v.  Miller  A  C.  Bank, 
119  Iowa.  871,  96  N.  W.  304 — Hutchinson  v. 
Bfurchie,  74  Me.  191— Morey  v.  Milllken,  86 
Mo.  481.  30  Atl.  102 — Clarke  v.  Second  Nat 
Bank,  177  Mass.  265,  59  N.  B.  121— Tatman 
T.  Humphrey.  184  Mass.  362,  63  L.R.A.  730, 
100  Am.  St.  Rep.  562,  68  N.  B.  844— Landls 
V.  McDonald,  88  Mo.  App.  347 — ^New  York 
U.   S.   Dig.— 56 


Security  ft  T.  Co.  v.  Lipman,  157  N.  Y.  564, 
52  N.  B.  595 — Hewitt  v.  Northup,  9  Hun, 
546,  16  Nat  Bankr.  Reg.  30 — Stewart  v. 
Hopkins,  30  Ohio  St.  527 — Cass  v.  Roth- 
man,  42  Ohio  St.  382 — Sharp  v.  Philadelphia 
Warehouse  Co.  37  Phlla.  Leg.  Int.  85 — Stew- 
art V.  Piatt,  37  Phlla.  Leg.  Int  118— First 
Nat.  Bank  v.  PennsylTania  Trust  Co.  34 
Pittsb.  L.  J.  N.  8.  216 — Colt  v.  Scars  Com- 
mercial Co.  20  R.  I.  65,  87  Atl.  311 — Akers 
V.  Rowan.  33  8.  C.  474,  10  L.R.A.  716,  12 
8.  B.  165 — Dutton  v.  Cloar,  26  Tex.  Civ. 
App.  550,  65  S.  W.  70— Scott  v.  Alford,  53 
Tex.  93. 

Gift  or  settlement. 

Validity  as  against  Creditors  of  Wife's 
Transfer  of  her  Property  in  Aid  of 
her  Husband,  see  Fraudulent  Con- 
veyances, 13. 

Qift  or  Settlement  on  Wife,  as  Fraud 
upon  Husband's  Creditors,  see 
Fraudulent  Conveyances,  114. 

184.  Whether  a  settlement  by  a  bankrupt 
upon  his  wife  is  fraudulent  as  to  creditors 
must  depend  upon  the  facts.  Clark  v. 
Beecher,  154  U.  S.  631,  Appx.  and  14  Sup. 
Ct.  Rep.  1184,  24:705 

185.  A  bankrupt's  assignee  may  recover 
insurance  moneys  assigned  by  the  bank- 
rupt to  his  wife  while  in  contemplation  of 
insolvency  and  within  six  months  before 
the  filing  of  a  petition  in  bankruptcy.  Vet- 
terlein  v.  Barnes,  124  U.  S.  169,  8  Sup.  Ct. 
Rep.  441,  31 :  400 

Prior  general  assignment  or  insolvency. 

186.  A  general  deed  of  assignment  is  so 
far  avoided  by  an  adjudication  in  bank- 
ruptcy against  the  assignor  on  a  petition 
filed  within  four  months  after  the  making 
of  the  assignment  as  to  defeat  the  right  of 
any  claim  against  the  bankrupt's  estate  to 
the  preference  given  by  such  deed.  Ran- 
dolph V.  Scruggs,  190  U.  S.  533,  23  Sup. 
Ct.  Rep.  710,  47:  1165 
Cited  in  Re  Blue  Ridge  Packing  Co.  125  Fed. 

622— Re  Welnger,  126  Fed.  878 — Re  P.  J. 
Potter's  Sons,  143  Fed.  411 — ^Hilllard  v.  Bur- 
lington Shoe  Co.  76  Vt.  60,  56  Atl.  283. 

187.  Under  the  act  of  1867  an  assignment 
by  an  insolvent  debtor  for  the  benefit  of 
creditors,  without  preferences,  executed  six 
months  before  bankruptcy  proceedings,  is 
not  fraudulent;  and  the  assignee  in  bank- 
ruptcy is  not  entitled  to  the  possession  of 
the  property  from  the  trustees.  Mayer  v. 
Hellman,  91  U.  S.  496,  23:377 
Distinffuished  in  Re  Kraft»  3  Fed.  894. 

Cited  in  Reed  v.  Mclntyre,  98  U.  8.  510,  25  L. 
ed.  172 — Randolph  v.  Scruggs,  190  U.  S.  537, 
47  L.  ed.  1170,  28  Sap.  Ct.  Rep.  710--Olobe 
Ins.  Co.  V.  Cleveland  Ins.  Co.  14  Nat.  Bankr. 
Reg.  312,  Fed.  Cas.  No.  5,486 — Re  Klmhall, 
16  Nat.  Bankr.  Reg.  191,  Fed.  Cas.  No.  7,770 
— ^Platt  V.  Preston,  Fed.  Cas.  No.  11,219 — 
Re  Temple,  4  Sawy.  99,  Fed.  Cas.  No.  13,825 
— Re  Walker,  18  Nat.  Bankr.  Reg.  61,  Fed. 
Cas.  No.  17,063 — Re  Temple,  4  Sawy.  09, 
Fed.  Cas.  No.  13,825 — Re  Troth,  1  Fed.  407 
— Adams  v.  Hyams,  19  Blatchf.  491,  8  Fed. 
419 — Olney  v.  Tanner,  10  Fed.  114 — Schro- 
der V.  Tompkins,  58  Fed.  674 — Simonson  v. 
Sinsheiner,  37  C.  C.  A.  342,  95  Fed.  952— 
Southern  Loan  4  T.  Co.  v.  Benbew,  96  Fed. 
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525 — Re  Wilmington  Hosiery  Co.  120  Fed. 
185— Re  Chase,  59  C.  C.  A.  634,  124  Fed. 
758 — Oeery's  Appeal,  43  Conn.  299,  21  Am. 
Dec.  653 — Torlina  v.  Trorlicht,  6  N.  M.  69, 
27  Pac.  794 — ^Re  Allen,  24  Hun,  412 — Re 
Stowell,  26  Hun,  260 — Boese  ▼.  King,  78  N. 
Y.  479 — Patty-Joiner  &  K.  Co.  v.  Cummins, 
93  Tex.  602,  57  S.  W.  666— Pettit  v.  Parsons, 
9  Utah,  228,  33  Pac.  1038— HlUiard  v.  Bur- 
lington Shoe  Co.  76  Vt.  60,  56  Atl.  283 — 
Binder  y.  McDonald,  106  Wis.  337,  82  N.  W. 
156. 

188.  Where  an  assignment  for  the  benefit 
of  creditors  was  made  more  than  two  years 
before  bankruptcy,  the  assignee  in  bank- 
ruptcy cannot  subject  to  his  administra- 
tion any  assets  assumed  to  be  included  in 
the  first  conveyance.  If  they  were  sub- 
ject to  claims  of  the  creditors,  the  first 
assignment  operated  to  convey  them;  and 
if  they  were  not,  they  are  not  covered  by 
the  assignment  in  bankruptcy.  Spindle  v. 
Shreve,  111  U.  S.  542,  4  Sup.  Ct.  Rep.  522, 

28:  512 

Payments    or    credits    on    commercial 
paper. 

189.  A  payment  on  a  note,  which  would 
ordinarily  be  an  unlawful  preference  under 
the  bankrupt  act,  is  not  rendered  lawful 
because  an  indorser  thereon,  who  is  liable 
on  the  note,  is  solvent.  Bartholow  v.  Bean, 
18  Wall.  635,  21 :  866 
Cited  in  Swarts  v.  Fourth  Nat.  Bank,  54  C.  C. 

A.  395,  117  Fed.  9. 

190.  Taking  a  check  and  crediting  the 
amount  of  it,  then  on  deposit,  on  a  note, 
the  day  before  taking  a  void  judgment  on 
a  note,  was  a  payment  by  way  of  prefer- 
ence, and  therefore  void.  Traders'  Nat. 
Bank  v.  Campbell,  14  Wa^lL  87,  20:  832 

Factors'  liens. 

191.  A  factor's  lien  occupies  no  better 
ground  as  a  preference,  under  the  bank- 
rupt act,  than  would  a  mortgage,  pledge, 
or  power  to  confess  judgment.  Nudd  v. 
Burrows,  91  U.  S.  426,  23:  286 

Security  for  contemporaneons  adyanoes. 

See  also  infra,  200,  201. 

192.  Advances  may  be  made  in  good  faith 
to  a  debtor  to  carry  on  his  business,  no 
matter  what  his  condition  may  be;  and  the 
party  making  these  advances  can  lawfully 
take  securities  at  the  time  for  their  repay- 
ment, without  violating  the  bankrupt  law. 
Tiffany  v.  Boatman's  Sav.  Inst.  18  Wall. 
375,  21 :  868 
Distinguished   in   Alderdice   v.    State    Bank,    1 

Hughes,  56,  11  Nat.  Bankr.  Reg.  407,  Fed. 
Cas.  No.  154. 

Cited  in  Bucknam  v.  Goss,  3  Nat.  Bankr.  Reg. 
342,  Fed.  Cas.  No.  2,097 — Casey  v.  Credit 
Mobilier,  2  Woods,  82,  Fed.  Cas.  No.  2,496 
— Piper  V.  Baldy,  10  Nat.  Bankr.  Reg.  519, 
Fed.  Cas.  No.  11,179— Piatt  v.  Stewart,  13 
Blatchf.  493.  Fed.  Cas.  No.  11,220— Re  Rey- 
nolds, 16  Nat.  Bankr.  Reg.  161,  Fed.  Cas.  No. 
11,724 — Douglass  v.  Vogeler,  6  Fed.  55 — Re 
Cobb.  96  Fed.  826 — City  Nat.  Bank  v.  Bruce. 
48  C.  C.  A.  238,  3  N.  B.  N.  Rep.  862,  109 
Fed.  71— Re  Soudan  Mfg.  Co.  51  C.  C.  A. 
481,  113  Fed.  809— Re  Pease,  129  Fed.  448— 
Re    Moody,    134   Fed.   638— Corey   v.   Wads- 


worth,  99  Ala.  74,  28  L.B.A.  (feo,  42  Am.  8t 
Rep.  29,  11  So.  350 — Hutchinson  v.  Mnrekla, 
74  Me.  189 — Clark  v.  Sawyer.  151  Mass.  65, 
23  N.  E.  726 — Bush  v.  Boutelle,  156  Mtn. 
170,  82  Am.  St.  Rep.  442,  30  N.  E.  607— 
Sebring  v.  Wellington,  63  App.  Dfv.  500,  71 
N..  Y.  Snpp.  78S — Paulding  t.  Chrome  Steel 
Co.  94  N.  T.  888— Preston  v.  BimeU,  71  Yt 
154,  44  Atl.  115. 

Mortgage  or  pledge. 

Effective  from  Giving  and  not  from 
Realization,  see  infra,  221,  222. 

Burden  of  Proving  Unfairness  in  Sale 
by  Pledgee,  see  Evidence,  285. 

See  also  supra,  58,  143;  infra,  279-283. 

193.  The  enforcement  in  Vermont  of  the 
inchoate  lien  of  a  valid  recorded  chattel 
mortgage  covering  after-acquired  property, 
by  taking  possession  of  such  property  with 
the  moHgagor's  consent  after  condition 
broken,  as  authorized  by  the  mortgage, 
without  fraud,  but  with  knowledge  of  the 
mortgagor's  insolvency  and  contemplated 
bankruptcy,  and  with  the  intent  to  make 
the  lien  available  for  the  payment  of  the 
mortgage  debt  before  other  complications 
by  way  of  attachment  or  bankruptcy  should 
arise,  does  not  amount  to  a  preference  void- 
able by  the  trustee  in  bankiiiptcy,  although 
such  action  was  taken  within  four  months 
of  the  filing  of  the  petition  in  bankruptcy, 
where  the  mortgage  was  executed  long  be- 
fore that  time.  Thompson  v.  Fairbanks, 
196  U.  S.  516,  25  Sup.  Ct.  Rep.  306, 

49:577 

194.  Taking  possession  of  the  mortgaged 
property  under  an  unrecorded  chattel  mort- 
gage does  not  amoimt  to  a  preference  void- 
able by  the  mortgagor's  trustee  in  bank- 
ruptcy, although  such  action  was  taken 
within  four  months  of  the  bankruptcy  pro- 
ceedings, if  a  possession  so  acquired  is  good 
as  against  the  trustee  under  the  state  lawn. 
Humphrey  v.  Tatman,  198  U.  S.  91,  25  Sup. 
Ct.  Rep.  567,  49:956 
Cited   in   Re   Hunt,    139   Fed.   290 — Rofsen  t. 

Page,  72  C.  C.  A.  167.  140  Fed.  59»— EngUsh 
V.  Boss.  140  Fed.  637— Re  Chadwick.  146 
Fed.  677~Flr8t  Nat.  Bank  v.  Connett,  5  L. 
R.A.(N.S.)  158,  7$  C.  C.  A.  223,  142  Fed.  87 
— ^Wood  V.  United  States  Fidelity  *  O.  Ca 
143  Fed.  427 — ^Loeser  v.  Savings  Deposit 
Bank  A  T.  Co.  78  C.  C.  A.  698.  148  Fed.  97« 
— Richardson  v.  Wlnnislmmet  Nat.  Baok. 
189  Mass.  83,  75  N.  E.  97— Stewart  v.  Hoff- 
man, 81  Mont.  193,  81  Pac  8. 

195.  Holders  of  so-called  warehouse  re- 
ceipts under  a  pledge  which  was  invalid  for 
want  of  a  change  of  •>  possession  have  no 
equitable  lien  which  takes  precedence  of  the 
title  of  the  trustee  in  bankruptcy  of  tke 
pledgeor,  by  virtue  of  the  special  provisions 
of  the  bankrupt  act  of  July  1,  1898  (SO 
Stat,  at  L.  544,  chap.  541,  U.  S.  Gomp.  Stot 
1901,  p.  3418),  §  70a,  vesting  in  the  trustee 
the  title  of  the  bankrupt  to  all  property 
transferred  by  him  in  fraud  of  his  creditors, 
and  to  all  propertv  which,  prior  to  the  filini? 
of  the  petition,  might  have  been  levied  upon 
and  sold  by  judicial  process  against  him, 
and  of  §  70e,  giving  the  trustee  power  to 
avoid  transfers  by  the  bankritpt  whick  a 
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ereditor  of  the  latter  migbt  avoid,  and  to 
recover  the  property  so  transferred  or  its 
value.  Security  Warehousing  Co.  v.  Hand, 
206   U.  S.  415,  27  Sup.  a.  Rep.  720, 

61:1117 

196.  A  mortgage  to  secure  a  debt  long 
overdue,  made  within  twenty-four*  days  next 
before  the  petition  in  bankruptcy  was 
filed,  and  while  the  mortgagor  was  insol- 
vent, with  a  view  to  give  a  preference  to 
the  mortgagee  over  all  other  creditors,  ex- 
cept such  as  he  had  previously  secured,  is 
fraudulent  under  the  bankrupt  act  if  the 
mortgagee  had  reasonable  cause  to  believe 
tlukt  the  mortgagor  was  insolvent,  and  that 
the  conveyance  was  made  in  fraud  of  such 
act.  Wager  v.  Hall,  16  Wall.  584,  21 :  504 
Cited  in  Harmanson  v.  Bain,   1  Hughes,   201, 

15  Nat  Bankr.  Reg.  188,  Fed.  Cas.  No.  6,072 
— Merrill  v.  McLaughlin,  75  Me.  67 — Rasln 
T.  Ammldown,  15  Hun,  425 — Hoover  v 
Greenbaum,  61  N.  T.  311 — Goldsworthy  v. 
Roger  Williams  Nat.  Bank,  15  B.  I.  589,  10 
Atl.  632. 

197.  A  chattel  mortgage  is  not  void  as 
to  an  assignee  in  bankruptcy  in  Ohio,  which 
was  executed  before,  but  filed  within,  six 
months  before  filing  the  petition  in  bank- 
ruptcy.    Gibson  v.  Warden,  14  Wall.  244, 

20:797 

197a.  Where  a  banker,  at  the  mortgagor's 
request,  drew  on  the  mortgagee  for  the 
money  for  which  the  mortgage  was  given 
and  received,  and  credited  it  to  the  mort- 
gagor's account,  and  the  latter  drew  checks 
for  part  of  it,  and  the  banker  failed, — ^Held, 
that  such  moneys  were  the  moneys  of  the 
mortgagor  at  the  time  of  such  failure,  and 
the  loes  must  be  his.  Merriam  v.  Haas,  3 
Wall.   687,  18:29 

198.  A  mortgage  given  within  four 
months  prior  to  the  filing  of  a  petition  to 
adjudge  the  mortgagor  a  bankrupt,  to  a 
creditor  having  no  knowledge  of  any  fact 
or  facts  calculated  to  produce  a  belief  of 
the  debtor's  insolvency  in  the  mind  of  an 
ordinarily  intelligent  person,  is  not  within 
the  act  of  March  2,  1867  (14  Stat,  at  L. 
534,  chap.  176,  §  85),  declaring  void  as 
against  the  assignee  any  such  preference 
if  the  person  receiving  it  has  reasonable 
cauae  to  believe  the  debtor  to  be  insolvent, 
and  that  the  act  is  done  in  fraud  of  the 
statute.     Barbour  v.  Priest,  103  U.  S.  293. 

26:478 

199.  A  mortgage  executed  by  an  insol- 
vent, with  intent  to  give  a  preference  to  a 
creditor  who  has  reasonable  cause  to  believe 
him  insolvent,  and  who  knows  that  it  is 
made  in  fraud  of  the  provisions  of  the  bank- 
rupt act,  and  wh6,  for  the  purpose  of  evad- 
mf^  them,  actively  conceals  it  and  with- 
holds it  from  the  record  for  two  months, 
is  void,  although  executed  more  than  two 
months  before  the  filing  of  a  petition  in 
bankruptcy  by  or  against  the  mortgagor. 
Blennerhassett  v.  Sherman,  105  U.  S.  100, 

26:  1080 
Cited  In  Be  Bwald,  136  Fed.  170. 

200.  An  agreement  between  A  and  B,  that 


in    consideration    that    A    should    furnish 
money  to  B  to  buy  skins,  B  would  tan  them 
and  return  them  to  A  for  sale  on  commis- 
sion, and   that   such   skins   in   the   process 
of    tanning    should    be    security    for    the 
moneys    advanced,    creates   a   charge   upon « 
the  property  in  favor  of  A,  in  the  nature  of 
a   mortgage,  which    is    good    between    the 
parties   and   as   to   B's    assignee   in   bank- 
ruptcy, without  a  change  of  possession,  and 
is  capable  of  enforcement.    Hauselt  v.  Har- 
rison, 105  U.  S.  401,  26:  1075 
Oited  in  Re  Olaendam  Co.  117  Fed.  181 — How- 
ard V.   Delgado,  57   C.  C.   A.  274,   121   Fed. 
30 — Cincinnati    Tobacco    Warehouse    Co.    v. 
Leslie  (Cincinnati  Tobacco  Warehoase  Co.  v. 
Webster)   117  Ky.  485,  64  L.li.A.  221,  78  S. 
W.  413 — Elmore  v.  Symonds,  183  Mass.  824, 
67  N.  B.  814. 

201.  A  subsequent  agreement  between  the 
parties  to  an  agreement  amounting  to  a 
mortgage,  for  buying  and  tanning  skins 
that  A  should  take  possession  of  the  tan- 
nery, finish  the  skins,  and  sell  them,  and 
pass  the  net  proceeds  to  the  credit  of  B, 
made  with  knowledge  of  B's  insolvency  and 
in  contemplation  of  his  bankruptcy,  if  made' 
in  good  faith  for  the  purpose  of  securing 
to  A  the  benefits  of  the  former  contract, 
was  legitimate,  and  did  not  constitute  an 
unlawful  preference  in  fraud  of  the  bank- 
rupt law.  Hauselt  v.  Harrison,  105  U.  S. 
401,  26:  1075 
Cited  In  South  Branch  Lumber  Co.  v.  Ott,  142 

U.  S.  636,  86  L.  ed.  1141,  12  Sup.  Ct.  Rep. 
818 — Breed  v.  Glasgow  Invest.  Co.  71  Fed. 
908. 

Judgment  levy,  and  sale. 

Issuing  Execution  after  Long  Forbear- 
ance as  Showing  Notice,  see  supra, 
188. 

Right  to  Becover  Proceeds,  see  infra, 
240. 

Levy  Subject  to  Prior  Voidable  Assign- 
ment for  Benefit  of  Creditors,  see 
infra,  305. 

Federal  Question  as  to,  see  Appeal  and 
Error,  1950. 

Avoidance  of  Attachment  Generally, 
see  Bankruptcy,  130-139a. 

See  also  supra,  142. 

202.  The  proceeds  in  the  hands  of  a  sher- 
iff, realized  from  a  sale  under  an  execution, 
are  released  from  the  claim  of  the  execution 
creditor  by  the  filing  of  a  petition  in  bank- 
ruptcy against  the  debtor  within  four 
months  after  the  judgment  is  rendered,  by 
virtue  of  the  provisions  of  the  bankruptcy 
act  of  1898,  §  67,  subd.  f  (30  Stat,  at  L. 
544,  565,  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3450),  that  all  liens  obtained  against  an 
insolvent  through  legal  proceedings  within 
four  months  prior  to  the  filing  of  a  petition 
in  bankruptcy  against  him  "shall  be  deemed 
null  and  void  in  case  he  is  adjudged  a 
bankrupt,"  and  that  the  property  affected 
thereby  shall  be  deemed  wholly  discharged 
and  released  therefrom.  Clarke  v.  Larre- 
more,  188  U.  S.  486,  23  Sup.  Ct.  Rep.  363, 

47:  555 
Diatinguiahed  in  Re  Baughman,  138  Fed.  743 
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— Burleigh  v.  Foremao,  60  C.  C.  A.  112,  126 
Fed.  220— Re  Andre.  68  C.  C.  A.  377,  136 
Fed.  789 — State  Bank  ▼.  Cox,  74  C.  C.  A. 
288,  148  Fed.  &4. 

Cited   in   Re   Knickerbocker,.  121   Fed.   1006 — 

Alexander  ▼.  Wilson.  144  C&i.  0,  77  Pac  706 

«      ~Mohr  T.  Mattox,  120  Ga.  966,  48  S.  B.  410 

— FarreU  y.  Lockett,   116  Tenn.  408,  91  8. 

W.  209. 

203.  Where  a  bank  gives  a  certificate  of 
deposit,  instead  of  a  receipt  for  the  money 
paid  by  the  sheriff,  as  the  proceeds  of  an 
execution  in  favor  of  the  bank,  it  is  a  trans- 
parent device  which  does  not  vary  the  legal 
character  of  the  transaction  under  the 
bankrupt  act.  Traders'  Nat.  Bank  v.  Camp- 
bell, 14  Wall.  87,  20:  832 

204.  Where  a  distress  warrant  was  levied 
by  a  landlord  on  property  other  than 
crops,  which  were  alone  subject  to  the  land- 
lord's lien  under  the  state  law,  after  pro- 
ceedings in  bankruptcy  had  been  commenced 
against  the  tenant,  the  assignee  in  bank- 
ruptcy subsequently  appointed  will  hold  the 
property  against  the  landlord.  Morgan  v. 
Campbell,  22  Wall.  381,  22:796 
Cited  in  Sage  v.  Wynkoop.  16  Nat.  Bankr.  Beg. 

368,  Fed.  Cas.  No.  12.215 — Cunningham  v. 
Hall,  69  Me.  864 — Trow  v.  Lovett.  122  Mass. 
678 — Hirshieer  v.  Tinsley,  9  Mo.  App.  842 — 
Wood  V.  McCardell,  W.  A  F.  Carriage  Co.  49 
N.  J.  Bq.  485.  24  Atl.  228. 

Confessed,  undefended,  or  default  Jadg- 

ments. 

Confession  more  than,  and  Entry  less 
than  Four  Months  Prior,  see  infra, 
215,  216. 

205.  Judgments  which  an  insolvent  suf- 
fers or  procures  to  be  entered  against  him  in 
favor  of  one  o(  his  creditors,  less  than  four 
months  before  the  institution  of  bankruj^tcy 
proceedings  against  him,  and  executions 
issued  and  liens  obtained  thereunder,  with 
knowledge  on  the  part  of  the  creditor  of 
the  debtor's  insolvency  and  inability  to 
pay,  are  superseded  by  the  proceedings  in 
bankruptcy,  and  all  the  property  seized 
under  the  executions  passes  to  the  assignee 
in  bankruptcy.  Buchanan  v.  Smith,  16 
Wall.  277,  21 :  280 
Distinguished  in  Wilson  v.  City  Bank.  17  Wall. 

487,  21  L.  ed.  728,  9  Nat.  Bankr.  Beg.  106. 

Boplained  in  Partridge  v.  Dearborn,  2  Low. 
Dec.  287,  9  Nat.  Bankr.  Reg.  476,  Fed.  Cas. 
No.  10.786. 

Cited  in  Michaels  v.  Poet.  21  Wall.  427.  22  L. 
ed.  626.  12  Nat.  Bankr.  Beg.  167— Opinion 
of  Atty.  Gen.  9  Nat.  Bankr.  Beg.  118 — Al- 
derdlce  v.  State  Bank,  1  Hughes,  66,  11  Nat. 
Bankr.  Reg.  407,  Fed.  Cas.  No.  161 — ^Ander- 
son V.  Strassburger.  6  Ben.  878,  Fed.  Cas. 
No.  864 — Blabon  ▼.  Hunt,  Fed.  Cas.  No. 
1,466 — Britton  v.  Payden,  7  Ben.  224,  9  Nat. 
Bankr.  Beg.  449,  Fed.  Cas.  No.  1,906 — ^Har- 
manson  v.  Bain.  1  Hughes.  201.  Fed.  Cas. 
No.  6.072 — Hyde  v.  Corrigan,  9  Nat.  Bankr. 
Beg.  470.  Fed.  Cas.  No.  6,968— Piatt  v.  Stew- 
art, 18  Blatchf.  493,  Fed.  Cas.  No.  11,220 — 
Warren  v.  Tenth  Nat.  Bank,  10  Blatchf.  600, 
Fed.  Cas.  No.  17,202 — Balfonr  v.  Wheeler, 
16  Fed.  r?/2 — Balfour  v.  Wheeler,  18  Fed. 
896 — Castleberg  v.  Wheeler.  68  Md.  280.  12 
Atl.  8 — Riley  v.  Carter,  76  Md.  607,  19  L. 
B.A.  498,  86  Am.  St.  Rep.  443,  25  Atl.  667 


— Conover  v.  Hall,  10  Wash.  688.  45  AflL 
St.  Rep.  810,  89  Pac  166. 

206.  A  debtor  knowing  that  he  is  insol- 
vent and  cannot  pay  all  his  debts,  and  that 
a  particular  creditor  who  has  brought  suit 
against  him  will  obtain  a  preference  over 
other  creditors  if  he  is  permitted  to  obtain 
and  docket  a  judgment  against  him  and  is- 
sue execution  thereon,  "suffers"  or  "pro- 
cures" his  property  to  be  seized,  within  the 
meaning  of  the  bankrupt  act.  when  he  per- 
mits judgment  to  be  taken  by  default, 
without  invoking  its  protection.  Buchanan 
V.  Smith,  16  Wall.  277,  21:280 
Cited  in  Sonnebom  v.  Stewart,  2  Woods,  605. 

Fed.  Cas.  No.  18,176. 

207.  To  render  the  transaction  unlawful, 
the  debtor  must  have  been  insolvent,  or 
contemplating  insolvency,  at  the  time,  and 
be  must  have  procured  the  judgment  and 
exscution  with  a  view  to  give  a  preference 
to  the  judgment  creditor,  within  four 
months  before  filing  the  petition  in  bank- 
ruptcy, and  the  creditor  must  have  had 
reasonable  cause  to  believe  that  the  debtor 
was  insolvent,  and  that  the  judgment  and 
execution  were  given  in  fraud  of  the  pro- 
visions of  the  bankrupt  act.  Michaels  v. 
Post,  21  Wall.  398,  22:520 

208.  A  judgment  by  confession,  taken  be- 
fore June  1,  1867,  but  after  enactment  of 
the  bankrupt  law,  is  an  unlawful  prefer- 
ence under  that  act.  Traders'  Nat.  Bank 
V.  Campbell,  14  Wall.  87,  20:832 
Cited  in  Be  Jacobs,  18  Nat  Bankr.  Reg.  53, 

Fed.  Cas.  No.  7,169— Blake  v.  Francis-Valen- 
tine Co.  89  Fed.  695 — ^Batchelder  A  L.  Co. 
T.  Whitmore,  68  C.  C.  A.  621,  122  Fed.  359 
— ^Angsbury  v.  Crossman,  10  Hun,  893. 

209.  Under  the  bankrupt  law,  §§  35,  39, 
something  more  than  passive  nonresisUnce 
in  an  insolvent  debtor  is  necessary  to  in- 
validate a  judgment  and  levy  on  his  prop- 
erty, when  the  debt  is  due  and  he  has  no 
defense.  Wilson  v.  City  Bank  of  St.  Paul 
17  WaU.  473,  21:723 
Tenth  Nat.  Bank  v.  Warren,  96  U.  S.  539, 

24:640 

Distinguished  In   ICiUer  v.  Bowles,  68  N.  T. 
266. 

Cited  in  Mays  v.  Fritton,  20  Wall.  420.  22  L. 
ed.  391.  11  Nat.  Bankr.  Reg.  284— Clark  ▼. 
laelin,  21  Wall.  373,  22  L.  ed.  672.  11  Nat 
Bankr.  Reg.  844 — Little  v.  Alerandcr,  21 
Wall.  603.  22  L.  ed.  626.  12  Nat.  Bankr. 
Beg.  136 — Bumhisel  v.  Firman,  22  Wall.  178. 
22  L.  ed.  769,  11  Nat.  Bankr.  Beg.  60^— 
Tenth  Nat.  Bank  v.  Warren,  96  U.  S.  641, 
26  L.  ed.  640.  17  Nat.  Bankr.  Beg.  76— 
Rogers  v.  Palmer,  102  U.  8.  268,  26  L.  td. 
166 — ^Andrews  v.  Hovey,  124  U.  a  717,  31 
L.  ed.  663,  8  Sup.  Ct  Rep.  676~Wilson  Bros. 
V.  Nelson.  183  U.  S.  210.  46  L.  ed.  165,  22 
Sup.  Ct.  Rep.  74-rWestem  Tie  ft  Timber  Co. 
▼.  Brown,  196  U.  8.  609,  49  L.  ed.  674,  25 
Sup.  Ct.  Bep.  839 — Blabon  v.  Himt.  Ped. 
Cas.  No.  1,456— Britton  v.  Payen,  7  Ben. 
224,  9  Nat.  Bankr.  Reg.  449,  Fed.  Cas.  Na 
1^906 — Brookmire  v.  Bean,  3  Dill.  138,  13 
Nat.  Bankr.  Reg.  220.  Fed.  Cas.  No.  1.942— 
Re  Herpich.  7  Biss.  389.  16  Nat.  Bankr.  Ree 
427,  Fed.  Cas.  No.  6,418 — Hovey  r.  Ho- • 
Ins.  Co.  10  Nat.  Bankr.  Reg.  232,  FSd.  Cj». 
No.  6,743— Hyde  v.  Corrigan,  •  Nat  Bsakr- 
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Re?.  489,  Fed.  Cas.  No.  6.968 — Re  K\ng,  10 
Nat.  Bankr.  Reg.  104,  Fed.  Cas.  No.  7,783 — 
Loadon  ▼.  First  Nat.  Bank,  2  Hughes,  427, 
15  Nat.  Bankr.  Reg.  483.  Fed.  Cas.  No.  8,525 
— MacDonald  v.  Moore,  15  Nat.  Bankr.  Reg. 
28;  8  Ben.  582,  Fed.  Cas.  No.  8,763 — Par- 
tridge T.  Dearlwrn,  2  Low.  Dec.  286,  Fed. 
Cas.  No.  10.785 — Piatt  ▼.  Stewart,  18 
Blatchf.  403,  Fed.  Cas.  No.  11,220— Re  Tllis. 
11  Nat.  Bankr.  Reg.  221.  Fed.  Cas.  No.  14,- 
052 — Ite  Union  P.  R.  Co.  10  Nat.  Bankr. 
Reg.  184,  Fed.  Cas.  No.  14,376— Wight  ▼. 
Muzlow,  8  Ben.  57,  Fed.  Cas.  No.  17.629 — 
Witt  ▼.  Hereth,  6  Biss.  476.  13  Nat.  Bankr. 
Reg.  108,  Fed.  Cas.  No.  17,921— Zahm  v. 
Fry,  9  Nat.  Bankr.  Reg.  561,  Fed.  Cas.  No. 
18.198 — Crane  v.  Penny,  2  Fed.  106 — Dar- 
ling ▼.  Townsend,  5  Fed.  179 — Brown  v. 
Jefferson  County  Nat.  Bank,  19  Blatchf.  317, 
0  Fed.  258— Balfour  ▼.  Wheeler,  22  Blatchf. 
5,  18  Fed.  895— Re  Hoyer,  93  Fed.  189— Re 
Ogles,  93  Fed.  484 — Re  Nelson,  98  Fed.  77 
— Nason  ▼.  Flobbs,  75  Me.  897 — Henkelman 
T.  Smith.  42  Md.  174 — Sartwell  v.  North, 
144  Mass.  195,  10  N.  B.  824 — Sanford  ▼. 
Huzford,  32  Mich.  816,  20  Am.  Rep.  647,  17 
Nat.  Bankr.  Reg.  887 — ^Wright  v.  Fergus 
Falls  Nat  Bank.  48  Minn.  128,  50  N.  W. 
1030— Fisher  t.  Lewis,  69  Mo.  680— State 
use  of  Hill  t.  Taylor,  3  Mo.  App.  855 — Flsse 
T.  BInstein,  6  Mo.  App.  90 — Dolson  t.  Kerr, 
62  How.  Pr.  486.  16  Nat.  Bankr.  Reg.  410— 
Brewers  k  M.  Ins.  Co.  t.  Davenport.  10  Hun, 
268— Melbank  ▼.  De  Riesthal,  82  Hun,  541, 
31  N.  Y.  Supp.  522 — Hoorer  v.  Greenbaum, 
61  N.  Y.  311— Tyler  ▼.  Brock,  68  N.  Y.  423 
— Ansonia  Brass  &  Copper  Co.  ▼.  Babbitt,  74 
N.  Y.  402— Lopes  v.  Campbell,  163  N.  Y. 
346,  57  N.  B.  501— Benedict  v.  Deshel.  177 
N.  Y.  7,  68  N.  B.  999 — Sleek  y.  Turner.  76 
Pa.  145,  10  Nat.  Bankr.  Reg.  582 — Loucheiin 
Bros.  V.  Henszey,  77  Pa.  308 — Kemmerer  v. 
Tool,  78  Pa.  151 — Kemmerer  v.  Tool,  81  Pa. 
474 — Louchheim  Bros.  y.  Henzey,  86  Pa.  352 
— U^  Eck,  10  Kulp,  561 — Re  Anderson, 
9  Pa.  DIst.  R.  504 — ^Zahm  y.  Fry,  10 
Phila.  244,  31  Phila.  Leg.  Int.  198— 
Re  Union  P.  R.  Co.  31  Phila.  Leg. 
Int.  261 — Mays  y.  Fritton,  82  Phila.  Leg. 
Int.  250 — Louchelm  Bros.  y.  Hensey,  32 
Phila.  I^g.  Int.  275 — Kemmerer  y.  Tool,  32 
Pbila.  Leg.  Int.  313 — Soutb  Carolina  Loan 
A  T.  Co.  y.  McPherson,  26  S.  C.  440,  2  S. 
B.  267 — Conover  y.  Hull,  10  Wash.  688,  46 
Am.  St  Rep.  810 — 39  Pac.  166 — Mason  y. 
Warthen,  7  W.  Va.  540,  14  Nat  Bankr.  Reg. 
363 — McCaul  y.  Thayer,  70  Wis.  146,  85  N. 
W.  363. 

210.  To  make  an  effort,  by  dilatory  or 
false   pleag,   to   delay   a  judgment   in   the 
state  court,  is  a  moral  wrong  and  a  fraud 
upon  tne  due  administration   of  the   law. 
There  is  no  obligation  on  a  bankrupt  to  so 
delay    a   bankruptcy    proceeding    either    in 
law  or  in  ethics.     Wilson  v.  City  Bank  of 
St.  Paul,  17  Wall.  473,  21 :  723 
Cited  in  Re  Price,  Fed.  Cas.  No.  11,412 — Dun- 
can y.  Landis,  45  C.  C.  A.  677,  3  N.  B.  N. 
Reg.    673,    106    Fed.    851— Re    Wilmington 
Hosiery  Co.  120  Fed.  188. 

211.  Although  the  judgment  creditor,  in 
a  ease  where  the  debt  is  past  due  and  there 
it  BO  defense,  may  know  the  insolvent  con- 
dition of  the  debtor,  his  judgment  and  leyy 
upon  the  property  are  not  there  lore  yoid, 
and  are  no  violation  of  the  bankrupt  act. 


Wilson  ▼.  CSty  Bank  of  St.  Paul,  17  Wall. 
473,  21 :  723 

Tenth  Nat.  Bank  v.  Warren,  96  U.  S.  539, 

24:640 
Cited  in  Re  Steele,   16  Nat.  Bankr.  Reg.  112, 
Fed.  Cas.  No.  13,345. 

212.  Under  the  bankrupt  law  there  is  no 
obligation  of  the  debtor  to  file  a  petition 
in  &nkruptcy  to  prevent  a  judgment  and 
levy  on  his  property,  when  the  debt  is 
past  due  and  there  is  no  defense;  and  a 
failure  to  do  this  is  not  sufficient  evidence 
of  an  intent  to  give  a  preference  to  the 
judgment  creditor,  or  to  defeat  the  opera- 
tion of  the  bankrupt  law.  Wilson  v.  City 
Bank  of  St.  Paul,  17  Wall.  473,  21 :  723 
Tenth  Nat.  Bank  v.  Warren,  96  U.  S.  539, 

24:  640 

DUiinguiahed  in  Wilson  Bros.  v.  Nelson,  183 

U.   S.  198,  46  L.  ed.   151,  22  Sup.  Ct.  Rep. 

74 — Re  Ed.  W.  Wright  Lumber  Co.  114  Fed. 

1014. 

Cited  in  Blabon  v.  Hunt,  Fed.  Cas.  No.  1,455— 
Witt  y.  Hereth,  6  Biss.  476,  Fed.  Cas.  No. 
17,921— Conover  v.  Hull,  10  Wash.  688,  45 
Am.  St.  Rep.  810,  80  Pac  166. 

213.  A  lien  obtained  by  judgment  by 
passive  default  and  levy  on  the  debtor's 
property  for  a  debt  past  due  to  which  there 
is  no  defense,  will  not  be  displaced  by  sub- 
sequent proceedings  in  bankruptcy,  though 
commenced  within  four  months  after  levy 
of  the  execution  or  rendition  of  the  judg- 
ment, in  the  absence  of  positive  evidence 
of  a  desire  to  give  a  preference.  Wilson  v. 
City  Bank  of  St  Paul,  17  Wall.  473, 

21 :  723 
DieHnguiehed  in  Re  Tifft,  Fed.  Cas.  No.  14,034. 

Cited  in  Bracken  v.  Johnston,  4  Dili.  522,  15 
Nat.  Bankr.  Reg.  110,  Fed.  Cas.  No.  1,761 — 
Re  Hull,  14  Blatchf.  250.  18  Nat.  Bankr. 
Reg.  3,  Fed.  Cas.  No.  6,857 — Webster  v. 
Woolbridge,  8  Dill.  77,  Fed.  Cas.  No.  17.340 
— Re  Metzger  Toy  ft  Novelty  Co.  114  Fed. 
958 — Storer  y.  Haynes,  67  Me.  422,  18  Nat. 
Bankr.  Reg.  356 — Dolson  v.  Kerr,  52  How. 
Pr.  486 — Mason  v.  Warthens,  7  W.  Va.  540 — 
McCaal  v.  Thayer,  70  Wis.  150,  35  N.  W. 
353. 

c.  OontptUation  of  Period  of  BetroaC' 
tive  Avoidance, 

When    Action    Barred    by    Limitation,   see 

Limitation  of  Actions,  623. 
Limitation  of  Action  to  Set  aside  Transfer, 

see  Limitation  of  Actions,  325. 
Retrospective  Statute  as  to,  see  Statutes, 

561. 

214.  The  day  on  which  a  petition  in  bank- 
ruptcy was  filed  is  excluded  in  computing 
the  four  months  within  which  assignments 
to  give  preferences  are  fraudulent  under 
the  bankrupt  act.  Dutcher  v.  Wright,  94 
U.  S.  553,  24:  130 
Cited  In  Taylor  v.  Brown,   147  U.  S.  645,  87 

L.  ed.  315,  13  Sup.  Ct.  Rep.  549 — The  Vlgl- 
lancia,  68  Fed.  783 — Re  Stevenson,  94  Fed. 
113— Re  Wolf,  122  Fed,  128— Taylor  v. 
Brown,  5  Dak.  349,  40  N.  W.  523 — Whitley 
Grocery  Co.  v.  Roach,  115  Ga.  921.  42  8.  E. 
282 — Jones  v.  Stevens,  94  Me.  585,  48  Atl. 
170 — Richards    v.    Clark,    124    Mass.    492~ 
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Porter  r.  Charette,  125  Mass.  407 — Mathews 
▼.  Stewart,  44  Mich.  213.  6  N.  W.  633— 
Pepperdlne  v.  National  Exch.  Bank,  84  Mo. 
App.  242 — Biggs  V.  Geneva,  100  App.  Dir. 
28,  90  N.  T.  Supp.  858— Kane  v.  Brooklyn, 
114  N.  Y.  605,  11  Am.  St.  Rep.  700,  22  N. 
E.  40 — Aultman  &  T.  Co.  v.  Syme,  163  N.  Y. 
63,  70  Am.  St.  Rep.  565.  57  N.  E.  168. 

Editorial  note. 

[Is  notice,  actual  or  constructiye,  of  a 
transfer  not  required  to  be  recorded  or 
registered  necessary  to  start  tbe  four 
months'  period  relatively  to  preferences 
under  §  60  of  the  bankruptcy  act.  9  LJI.A. 
(N.S.)  585.] 

From  confession  or  entry  of  Jadirment. 

215.  The  mere  entry  of  a  judgment 
against  an  insolvent  debtor,  by  virtue  of  a 
warrant  of  attorney,  although  entered  just 
before  the  proceedings  in  bankruptcy  are 
commenced,  and  when  the  creditor  knows  his 
debtor  is  insolvent,  and  although  followed 
by  an  execution,  is  not  such  a  preference  as 
the  statute  avoids.  Clark  v.  Iselin,  21  Wall. 
360,  22:  568 
DUtinguished  In  Baifour  v.   Wheeler,  15  Fed. 

238 — Balfour  v.  Wheeler,  22  Blatchf.  4,  18 
Fed.  894. 

Cited  in  Watson  v.  Taylor,  21  Wall.  381.  22  L. 
ed.  577 — Wilson  Bros.  v.  Nelson,  183  U.  8. 
198,  46  L.  ed.  151,  22  Sup.  Ct.  Rep.  74 — 
Blabon  v.  Hunt,  Fed.  Cas.  No.  1,455 — Field 
V.  Baker,  11  Nat.  Bankr.  Reg.  419,  12 
Blatchf.  442,  Fed.  Cas.  No.  4,762 — Re  Her- 
pich,  7  Blss.  391.  Fed.  Cas.  No.  6,418 — Sher- 
man V.  Traders*  Nat.  Bank,  9  Bias.  219,  Fed. 
Cas.  No.  12,770— Re  TIfft,  Fed.  Cas.  No.  14,- 
084 — Curry  v.  McCaniey,  11  Fed.  368 — Curry 
V.  McCauley,  20  Fed.  584 — Re  Baxter,  26 
Fed.  703 — Matthews  v.  Westphal,  1  McCrary, 
450,  48  Fed.  667— Re  Moyer,  93  Fed.  189— 
Re  Richards,  37  C.  C.  A.  637,  2  N.  B.  N. 
Rep.  38,  96  Fed.  939 — ^Re  Rhoads,  2  N.  B. 
N.  Rep.  301,  98  Fed.  402 — Re  Thomas,  2  N. 

B.  N.  Rep.  1023,  108  Fed.  274 — Duncan  v. 
Landis,  45  C.  C.  A.  681,  8  N.  B.  N.  Rep. 
673,  106  Fed  854— Re  Ed.  W.  Wright  Lum- 
ber Co.  114  Fed.  1014 — Field  v.  Geohegan, 
125  111.  71.  16  N.  E.  912— Re  Geohegan,  24 
III.  App.  162 — State  use  of  Hill  v.  Taylor,  8 
Mo.  App.  355 — Elmira  Sav.  Bank  r.  Da'?'is, 
73  Hun,  364,  26  N.  Y.  Supp.  200 — Re  Moyer, 
16  Lane.  L.  Rev.  197 — Re  Rhodes,  17  Lane. 
L.  Itev.  72 — ^Re  Moyer,  8  Pa.  Dist.  R.  214 — 
Re  Rhodes,  30  Pittsb.  L.  J.  N.  S.  201— Re 
Thoiras,  31  Pittsb.  L.  J.  N.  S.  19— South 
Carolina  Loan  &  T.  Co.  v.  MePherson,  26  8. 

C.  437.  2  S.  B.  267— McCaul  v.  Thayer,  70 
Wis.  146,  36  N.  W.  353. 

216.  A  note  for  goods  sold,  and  a  war- 
rant to  confess  judgment  thereon,  given  by 
a  debtor  more  than  five  months  before  the 
petition  against  him  was  filed,  upon  which 
a  judgment  was  entered  two  weeks  prior 
to  such  filing,  and  an  execution,  levy,  and 
sale  of  the  debtor's  property  immediately 
followed,  is  not  of  itself  a  transfer  or  other 
disposition  of  his  property,  'with  a  view  to 
give  a  preference,  under  the  bankrupt  act. 
Watson  V.  Taylor,  21  Wall.  378.  22:  576 
DUtinaviahed  in   Balfour  v.   Wheeler.    15  Fed. 

233 — Balfour  v.  Wheeler,  18  Fed.  897. 

Cited  in  Sawyer  v.  Turpin,  91  U.  S.  121,  23  L. 
ed.  237,  13  Nat.  Bankr.  Reg.  275— Jewell  v. 
Knight.  123  U.  S.  433.  31  L.  ed.  193,  8  Sup. 
Ct.  Rep.  193 — Blabon  v.  Hunt.  Fed.  Cas.  No. 


1,456 — Harmanaon  v.  Bain,  1  Hughes.  201, 
Fed.  Cas.  No.  6,072 — Re  Herpich.  7  Riss. 
389,  Fed  Cas.  No.  6,418 — Re  Jackson  Iroa 
Mfg.  Co.  15  Nat.  Bankr.  Reg.  440.  Fed.  Cas. 
No.  7,153 — Curry  v.  McCauley,  20  Fed.  584 
— ^Hewitt  V.  Nortbnp,  9  Hun,  646,  16  Nat 
Bankr.  B^.  80. 

From  inception  of  lien  or  from  decree 
enforcing  same. 

See  also  infra,  227. 

217.  Judgment  creditors  of  a  bankrupt  by 
commencing  a  judgment  creditors'  action 
more  than  four  months  before  the  petition 
in  bankruptcy  is  filed  acquire  a  lien  on  the 
property  of  the  bankrupt,  of  which  they  are 
not  deprived  by  the  bankruptcy  act  of' July 
1,  1898,  §  67f,  because  the  judgment  en- 
forcing the  lien  is  recovered  less  than  four 
months  prior  to  the  filing  of  such  petition, 
although  by  that  section  all  judgments  ob- 
tained against  a  bankrupt  within  that  pe- 
riod are  avoided,  as  this  provision  must  be 
regarded  as  referring  only  to  judgments 
creating  liens,  and  not  to  judgments  which 
enforce  an  otherwise  valid  pre-existing  lien. 
Metcalf  Bros.  v.  Barker,  187  U.  S.  165.  23 
Sup.  Ct.  Rep.  67,  47: 122 
Distinguished  in  Clarke  v.  Larremore,  188  U.  8. 

488,  47  L.  ed.  558,  28  Sup.  Ct.  Rep.  363. 

Cited  in  Hudson  v.  Wood,  119  Fed.  770— Owea 
V.  Brown,  57  C.  C  A.  182.  120  Fed.  814— 
Re  English,  122  Fed.  114— Re  Knight  125 
Fed.  42— Re  Snell  et  al.  126  Fed.  154— Be 
Vettermanf  135  Fed.  446 — ^Re  National  Hotel 
&  Cafe  Co.  138  Fed.  049— Re  Bailey.  144 
Fed.  215 — Armour  Packing  Co.  v.  Wynn,  11!) 
Ga.  684,  46  S.  B.  865— Mohr  v.  Mattox.  120 
6a.  967.  48  S.  E.  410— Snyder  v.  Smith.  1S5 
Mass.  63,  68  N.  E.  1089 — Uurlbutt  v.  Broirn, 
72  N.  H.  236,  55  Atl.  1046— PIckert  v.  BatoTI, 
81  App.  Div.  424.  81  N.  T.  Supp.  50— HUl- 
yer  v.  LeRoy,  179  N.  T.  876,  103  Am.  St 
Rep.  919,  72  N.  E.  237— Thompaon  v.  Fair- 
banks, 75  Vt.  372,  104  Am.  St.  Rep.  899,  56 
AtL  11. 

From  taking  or  recordation  of  transfer. 

218.  A  preference,  if  any,  is  created  on 
the  day  of  the  execution  of  a  bill  of  sale 
or  mortgage  by  the  bankrupt,  and  not  on 
the  day  it  is  recorded  or  possession  is  taken 
thereunder.  Sawyer  v.  Turpin.  91  U.  S, 
114,  23: 235 

From  crediting  or  final  settlement  o( 
item  of  payment. 

219.  A  bank  which,  in  jw^ent  of  a  clear- 
ing house  check  drawn  in  its  favor  on  an- 
other member,  and  held  as  a  result  of  the 
day's  clearings,  receives  the  proceeds  of 
checks  presented  by  such  other  member  for 
clearing  on  the  next  morning,  shortly  be- 
fore suspending  payment,  must  account 
therefor  to  the  bankrupt  estate  of  such  de- 
faulting member,  where  the  clearing  house, 
in  the  revision  of  the  clearings  made  neces- 
sary by  such  suspension,  eliminated  and  re- 
turned the  checks  which  had  been  debited 
against  the  defaulting  member,  and  which 
were  subsequently  dishonored;  and  this  iB 
no  less  true  because  the  clearing  house, 
under  its  rules,  might  have  called  on  its 
other  members  to  pay  pro  rata  the  amount 
of   the   checks  drawn   upon  the  defaalttng 


BANKRUPTCY,  VL  c. 


S87 


member,  and  might  have  treated  the  credits 
in  favor  of  the  defaulting  member  as  be- 
longing proportionally  to  the  contributing 
members,  smce,  even  under  these  rules,  a 
check  which  was  a  result  of  the  clearings 
of  the  previous  day  woiild  not  be  entitled 
to  participation.  Rector  v.  City  Deposit 
Bank  Co.  200  U.  S.  405,  26  Sup.  Ct.  Rep. 
2S9,  60:  527 

220.  A  bank  which  receives  from  a  clear- 
ing hoiue  association  the  proceeds  of  checks 
presented  for  clearing  by  a  member  shortly 
before  suspending  payment  cannot  escape 
liability  to  account  to  the  estate  in  bank- 
ruptcy of  the  defaulting  member,  where  the 
clearing  house,  in  revising  the  day's  clear- 
ings because  of  such  suspension,  eliminated 
and    returned   the   checks   which   had   been 

ebited  against  the  defaulting  member,  on  the 
theoiT  that,  under  the  doctrine  of  rescission 
and  following  of  trust  funds,  the  bank  had 
the  right  to  appropriate  any  property  of  the 
defaulting  member  and  apply  it  to  the  re- 
duction of  an  advance  of  currency  made  on 
that  day, — especially  where  such  currency 
was  paid  out  by  such  defaulting  member 
over  its  counters  to  its  customers.  Rector 
V.  Commercial  Nat.  Bank,  200  U.  S.  420,  26 
Sup.  Ct  Rep.  294,  50:  533 

From  pledge  or  realization  thereon. 

221.  Where  notes  assigned  to  a  bank  as 
coUaterial  security  for  a  debt  owing  to  it 
were  collected  as  they  fell  due,  more  than 
two  months  before  proceedings  in  bank- 
ruptcy were  begun,  and  the  proceeds  ap- 
plied to  the  payment  of  the  debt,  the  title  of 
the  bank  was  good  against  creditors  of  the 
bankrupt.  Bacon  v.  International  Bank,  131 
U.  S.  ccxvi.,  Appx.  and  26:  439 

222.  The  power  of  sale  may  be  exercised 
by  a  pledgee  conformably  to  the  contract 
of  pledge  during  the  time  between  the  filing 
of  the  petition  in  bankruptcy  against  his 
pledgeor  and  the  adjudication  in  bankruptcy, 
since  the  title  of  the  bankrupt  is,  by  the 
act  of  July  1,  1898  (30  Stat,  at  L.  560, 
chap.  541,  U.  S.  Comp.  Stat.  1901,  p.  3443), 
§  70a,  e,  vested  in  the  trustee  by  operation 
of  law  only  as  of  the  date  of  the  adjudica- 
tion. Hiscock  V.  Varick  Bank,  206  U.  S.  28, 
27  Sup.  Ct.  Rep.  681,  61 :  945 

e.  Mode    of    Collecting    or    Beoovering 

Assets, 

Seneral  Nature  and  Forms  of  Procedure,  see 

supra,  II.  c. 
Jurisdiction  of  Suit,  see  supra,  19-28. 
Power  of  Master  to  Collect,  see  supra,  98. 
Refusal  of  Assignee  to  Sue,  see  supra,  99. 
riover    against    Purchaser    at    Attachment 

Sale,  see  supra,  136. 
Omission    from    Schedule   as    Indicative    of 

Abandonment,  see  infra,  256,  257. 
Imprisonment  of   Bankrupt  until   Payment 

to  Trustee,  see  Imprisonment  for  Debt, 

2. 

8«it  or  snmniary  proceeding  to  call  In 


Proceeds  of  Preferential  Levy  in  Hands 
of  Sheriff,  see  supra,  4. 

Summary  Proceeding  Against  Petition- 
ing Assignee  for  Creditors,  see  su- 
pra, 16. 

Jurisdiction  of  State  Courts,  see  supra, 
31-33. 

Federal  Jurisdiction,  see  supra,  36-39, 
43-45. 

Adequacy  of  Legal  Remedy,  see  supra, 
71. 

223.  A  bankruptcy  court  has  power  by 
summary  proceedings  to  compel  the  sur- 
render to  the  trustee  in  bankruptcy  duly 
appointed,  of  property  of  the  bankrupt 
which  has  come  into  the  hands  of  a  third 
person  before  the  filing  of  the  petition  in 
bankruptcy,  as  the  agent  of  the  bankrupt, 
and  to  which  he  asserts  no  adverse  claim. 
Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct. 
Rep.  269,  46:  405 
Cited  In  Louisville  Trust  Co.  v.  ComloKor,  184 

U.  S.  25,  46  Li.  ed.  416,  22  Sup.  Ct.  Rep. 
293 — ^First  Nat.  Bank  v.  Klug,  186  U.  S.  205, 
46  L.  ed.  1128,  22  Sup.  Ct.  Rep.  809 — 
Jaqulth  V.  Rowley,  188  U.  S.  623,  47  L.  ed. 
622,  28  Sup.  Ct  Rep.  360— Schweer  v. 
Brown,  106  U.  S.  172,  40  L.  ed.  145,  25 
Sup.  Ct.  Rep.  16 — Thompson  v.  Fairbanks, 
106  U.  S.  526,  40  L.  ed.  586,  26  Sup.  Ct. 
Rep.  306 — First  Nat.  Bank  v.  Chicago  Trust 
ft  T.  Co.  108  U.  S.  201,  40  L.  ed.  1055,  26 
Sup.  Ct.  Rep.  603 — Whitney  v.  Wenman,  108 
U.  S.  652,  40  L.  ed.  1160,  26  Sup.  Ct.  Rep. 
778 — Hiscock  v.  Varick  Bank,  206  U.  S.  41, 
61  Li.  ed.  053,  27  Sup.  Ct.  Rep.  681— Re 
Krlnsky,  112  Fed.  076— Re  Wells,  114  Fed. 
224 — Re  Tune.  116  Fed.  012 — Re  Michle, 
116  Fed.  760 — Re  Waukesha  Water  Co.  116 
Fed.  1010— Re  H.  G.  Andrae  Co.  117  Fed. 
664 — Re  Fralser,  117  Fed.  748— Re  Waterloo 
Organ  Co.  118  Fed.  006— Re  Davis,  110  Fed. 
053— Re  Shachter,  110  Fed.  1014— Re  Kel- 
logg, 67  C.  C.  A.  650,  121  Fed.  336— Re 
Breslauer,  121  Fed.  014 — Re  Hartman,  121 
Fed.  041 — Re  Knickerbocker,  121  Fed.  1006 
— Re  Antigo  Screen  Door  Co.  60  C.  C.  A. 
261,  123  Fed.  252— Re  Chase,  50  C.  C.  A. 
636,  124  Fed.  760— Re  Knight,  125  Fed.  38 — 
Re  Knight,  126  Fed.  30— Re  Kane,  126 
Fed.  085 — American  Trust  Co.  v.  Wallis,  61 
C.  C.  A.  346.  126  Fed.  467— Re  Welnger, 
126  Fed.  876 — Re  Teschmacber,  127  Fed. 
730 — Re  Adams,  130  Fed.  780 — ^Re  Scher- 
ber,  131  Fed.  123— Re  Scherber,  131 
Fed.  124 — Re  Kane,  Extract  Mfg.  Co.  131 
Fed.  387 — Re  Bacon,  132  Fed.  160 — Re  New 
York  Car  Wheel  Works,  132  Fed.  204 — Re 
Reynolds,  133  Fed.  580 — Re  Andre,  68  C. 
C.  A.  377,  135  Fed.  730— Re  Wiesen  Bros. 
188  Fed.  166 — ^Re  Porterfleld,  138  Fed.  106 — 
Re  Munde  Pulp  Co.  71  C.  C.  A.  533,  130 
Fed.  640 — Brie  R.  Co.  v.  Dial,  72  C.  C.  A. 
185,  140  Fed.  601 — ^Re  Berkowltz,  143  Fed. 
601 — Re  Knopf,  144  Fed.  261— Re  Davis 
Tailoring  Co.  144  Fed.  286 — ^Re  Schermer- 
horn,  76  C.  C.  A.  216,  146  Fed,  342— 
Re  Laplume  Condensed  Milk  Co.  146  Fed. 
1015— Re  McMahon,  77  C.  C.  A.  670,  147 
Fed.  686 — Re  Home  Discount  Co.  147  Fed. 
652— Moody  v.  Cole,  148  Fed.  206— B  loch 
V.  Bloch,  42  Misc.  280,  86  N.  Y.  Supp.  1047 
—•American  Trust  Co.  v.  Wallis,  34  Pittsb. 
L.  J.  N.  S.  370. 

224.  A  judge  of  a  United  States  bank- 
ruptcy court  has  authority  to  compel  per- 
sons   who    have    forcibly    and    unlawfully 
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seized  and  taken  out  of  the  judicial  euatodj 
of  that  court  properly  which  had  lawfully 
come  into  ite  possession  as  part  of  the  bank- 
rupt's property,  to  restore  that  property  to 
its  custody  by  summary  proceedings.  '\A^te 
V.  Schloerb,  178  U.  S.  542,  20  Sup.  Ct.  Rep. 
1007,  44:  1183 

Cited  In  Wayne  Knitting  Mills  v.  Nugent,  8 
N.  B.  N.  Rep.  37,  104  Fed.  585— Be  Corbett, 
104  Fed.  878— Be  Ward,  8  N.  B.  N.  B«p.  218, 
104  Fed.  988 — Carllng  ▼.  Seymour  Lumber 
Co.  51  C.  C.  A.  8,  118  Fed.  490— Re  Wells, 
114  Fed.  224— Re  Kellogg,  57  C.  C.  A.  650, 
121  Fed.  836 — Re  Hornsteln,  122  Fed.  270 — 
Re  Union  Trust  Co.  59  C.  C.  A.  464,  122  Fed. 
940 — Burleigh  ▼.  Foreman,  60  C.  C.  A.  112, 
126  Fed.  220— Re  Leeds  Woolen  Mills,  129 
Fed.  928— Re  Scherber,  181  Fed.  128— 
Hinds  y.  Moore,  67  C  C.  A.  151,  134  Fed. 
223— Re  Andre,  68  C.  C.  A.  377,  185  Fed. 
739 — Re  Schermerhom,  76  C.  O.  A.  216, 
145  Fed.  842 — Re  Home  Discount  Co.  147 
Fed.  552. 

225.  Strangers  to  the  proceedings  in  bank- 
rutpcy,  not  served  with  process,  and  who 
have  not  voluntarily  appeared  and  become 
parties  thereto,  cannot  be  compelled  to 
come  into  court  under  a  petition  for  a  nile 
to  show  cause.  Smith  v.  Mason,  14  Wall. 
419,  20: 748 
Cited    in    Colt    V.    Robinson,    19     WalL     286, 

22  L.  ed.  155,  9  Nat.  Bankr.  Reg.  297 — 
Stickney  v.  Wilt,  28  Wall.  160,  23  L.  ed.  58. 
11  Nat.  Bankr.  Reg.  103 — Myer  v.  Crystal 
Lake  Pickling  v.  Preserving  Works,  14  Nat. 
Bankr.  Reg.  17 — Goodrich  v.  Wilson,  119 
Mass.  434,  14  Nat.  Bankr.  Reg.  562 — Brad- 
ley V.  Healey,  Holmes,  452,  Fed.  Cas.  No. 
1,781 — Harmanson  v.  Bain,  1  Hughes,  201, 
15  Nat.  Bankr.  Reg.  188,  Fed.  Gas.  No. 
6,072— Re  Litchfield,  18  Fed.  869 — Graham 
V.  Boston,  H.  ft  E.  R.  Co.  14  Fed.  761 — 
Re  Anderson,  28  Fed.  498 — Re  Herdlc,  40 
Fed.  361 — Re  Kirk.  8  Mackey,  118 — Goodrich 
V.  Wilson,  119  Mass.  484 — Francisco  v.  Shel- 
ton,  85  Ta.  788,  8  S.  E.  789. 

226.  The  district  court  has  no  jurisdic- 
tion, under  the  bankruptcy  act  of  1867, 
to  bring  in,  by  the  service  of  a  rule  to  show 
cause,  any  person  claiming  an  interest  or 
rights  in  the  property  of  or  under  contracts 
with  the  bankrupt,  adverse  to  the  assignee, 
and  dispose  of  his  rights  in  a  summary 
way.  Eyster  v.  Gaff,  91  U.  S.  621,  23:  403 
Cited  in  Bardes  v.  First  Nat  Bank,  178  U.  8. 

582,  44  L.  ed.  1180,  ;20  Sup.  Ct.  Rep.  lOOO— 
Hudson  V.  Schwab,  18  Nat.  Bankr.  Reg.  481, 
Fed.  Cas.  No.  6,835 — Re  Steuer,  8  N.  B.  N. 
Rep.  228,  104  Fed.  978— Re  Tune,  115  Fed. 
914 — Mann  v.  Flower,  25  Minn.  505— Cheek 
V.  Anderson,  2  Lea,  199. 

227.  The  district  court  has  no  jurisdiction 
by  rule  to  show  cause,  to  compel  a  lessor  and 
sheriff,  not  parties  to  the  proceedings  in 
bankruptcy,  to  deliver  up  to  the  assignee  in 
bankruptcy  goods  in  the  custody  of  the 
sheriff  under  a  writ  of  seizure  from  a  state 
court  for  the  purpose  of  enforcing  the  les- 
sor's lien  for  rent,  when  the  seizure  had 
been  made  before  the  bankruptcy.  An  at- 
tempt to  exercise  such  jurisdiction  may  be 
enjoined  bv  the  circuit  court.  Marshall  v. 
Knox,  16  Wall.  551,  21:481 
Distinguished  In  New  Orleans  Nat.  Bkg.  Asso. 

y.  Adams,  3  Woods.  25,  Fed.  Cas.  No.  10,184. 

Cited  in   *Brlen   ▼.  Weld,   92  U.   S.  83,  23  L. 


ed.  677,  15  Nat.  Banlrr.  Reg.  407— Bardes  t. 
First  Nat.  Bank,  178  U.  S.  532,  44  L.  ed. 
1180,  20  Sup.  Ct.  Bep.  1000— LoQiB¥Ul« 
Trust  Co.  V.  Comingor,  184  U.  S.  25.  4< 
L.  ed.  416,  22  Sup.  Ct.  Rep.  293— Harsh  t. 
Armstrong,  11  Nat.  Bankr.  Reg.  129 — ^Reed 
V.  Bullington,  49  Miss.  227,  11  Nat  Btnkr. 
Reg.  418 — Bradley  v.  Healey,  Holmes,  452, 
Fed.  Cas.  No.  1,781 — Goodall  v.  Tattle,  .1 
Biss.  230,  Fed.  Cas.  No.  5,538 — ^Love  v.  Lore, 
Fed.  Cas.  No.  8,540 — ^Re  Marter,  12  Nat 
Bankr.  Reg.  189,  Fed.  Cas.  No.  9,143— Be 
Pierce,  15  Nat.  Bankr.  Reg.  450,  Fed.  Cta. 
No.  11,139 — Re  Sims,  16  Nat.  Bankr.  Beg. 
251,  Fed.  Cas.  No.  12,888 — Sutherland  t. 
Lake  Superior  Ship  Canal  R.  ft  Iron  Co.  9 
Nat.  Bankr.  Reg.  312,  Fed.  Cas.  No.  13,643— 
Bhalnwald  v.  Lewis,  6  Sawy.  591,  5  Fed. 
615 — Olney  v.  Tanner,  10  Fed.  104 — Re 
Litchfield,  13  Fed.  806 — Mnaoa  v.  Hartford. 
P.  ft  F.  R.  Co.  19  Fed.  55— Re  Anderson.  23 
Fed.  499— Re  Herdlc,  40  Fed.  361— Mitchell 
V.  McClure,  91  Fed.  622 — ^Re  Brodblne,  93 
Fed.  644 — Re  Francis- Valentine  Co.  36  C.  C 

A.  500,  94  Fed.  794 — Murray  v.  Real,  97  Fed 
570— Re  Byrne,  2  N.  B.  N.  Rep.  248,  97  Fed. 
764— Re  Cohn,  2  N.  B.  N.  Bep.  800,  98  Fed. 
75 — Re  Hanunond,  98  Fed.  857 — ^Re  Bau- 
doulne,  41  C.  C.  A.  321,  101  Fed.  577— Re 
Steuer,  3  N.  B.  N.  Rep.  228,  104  Fed.  978— 
Sinsheimer  v.  Simonson,  47  C.  O.  A.  58,  3  N. 

B.  N.  Rep.  889,  107  Fed.  905 — Re  Tone.  115 
Fed.  914— Re  Klein,  116  Fed.  525— Re  Micfa- 
ie,  116  Fed.  753— Re  Manning,  128  Fed.  180 
— Re  Reynolds,  138  Fed.  589 — Crowe  v.  Reld, 
57  Ala.  286 — Brown  v.  Newman,  66  AU.  277 
— Smith  V.  Sullivan,  71  Me.  166 — Taylor  t. 
Taylor,  74  Me.  587 — Marsh  v.  Armstrong.  20 
Minn.  86,  18  Am.  Rep.  855,  Gil.  66— Reed  ▼. 
Bullington,  49  Miss.  227 — Seibel  ▼.  Simeon. 
62  Mo.  257 — State  use  of  Hill  v.  Taylor,  3 
Mo.  App.  356— Aasonla  Brass  ft  Coppar  Co.  ▼. 
Conner,  67  How.  Pr.  160 — People  ez  rel 
Jennys  v.  Brennan,  8  Hun,  671 — <^romwell 
V.  Gallup,  17  Hun,  61 — Dorrance  v.  Hender- 
son, 27  Hun,  210— Weld  v.  O'Brien.  53  N.  Y. 
642— Miller  v.  Bowles,  58  N.  Y.  257— Doyte 
V.  Sharpe,  74  N.  Y.  150 — Mays  v.  Frittoa.  32 
Phila.  Leg.  Int  250— ^Mitchell  v.  McClure.  29 
PltUh.  L.  J.  N.  8.  292— State  ez  reL  Baam 
V.  Superior  Oonrt,  14  Wash.  329.  44  Pac.  542. 

228.  Where  a  fund  was  transferred  hj 
a  firm,  one  of  whom  subsequently  became 
bankrupt,  a  contest  for  the  fund  between 
the  transferee  and  the  assignee  in  bank- 
ruptcy cannot  be  determined  by  the  court  in 
bankruptcy  in  a  summary  way,  but  only  by 
an  action  at  law  or  in  equity.  Smith  v. 
Mason,  14  Wall.  419,  20:748 

DisUnguiehed  in  O'Brien  v.  Weld,  92  U.  S.  83. 
23  L.  ed.  677,  15  Nat  Bankr.  Reg.  407— Re 
Pierce,  7  Blss.  427,  15  Nat.  Bankr.  Reg.  450. 
Fed.  Cas.  No.  11,139 — Re  Sims,  16  Nit 
Bankr.  Reg.  251.  Fed.  Cas.  No.  12,888— Re 
Ulrtch,  6  Ben.  492.  8  Nat.  Bankr.  Reg.  23. 
Fed.  Cas.  No.  14,328 — ^People  ez  rel.  Jennys 
V.  Brennan,  3  Hun,  671. 

Cited  in  Marshall  v.  Knox,  16  Wall.  556.  21 
L.  ed.  484,  8  Nat.  Bankr.  Reg.  102— Ej 
ster  V.  Gaff,  91  U.  S.  526,  23  L.  ed.  405.  i:^ 
Nat  Bankr.  Reg.  550 — Bardes  v.  First  Nat. 
Bank.  178  U.  S.  532,  44  L.  ed.  1180,  20  Sup. 
Ct.  Rep.  1,000 — Louisville  Trust  Co.  v 
Comlngor,  184  U.  S.  25,  46  L.  ed.  416,  22  Sap 
Ct  Rep.  293 — Bradley  v.  Healey.  HoIbm*. 
452,  Fed.  Cas.  No.  1,781— Re  Campbell.  3 
Huphes,  288.  Fed.  Cas.  No.  2.348— Fergnwn 
y.  Peckham.  6  Nat.  Bankr.  Reg.  571.  Fed. 
Cas.  No.  4.741 — Goodall  v.  Tuttle,  3  Bisi- 
230,  7  Nat.  Bankr.  Reg.  203,  Fed.  Cas.  No. 
5,533— Re  Marter,  12  Nat  Bankr.  Beg.  188, 
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Fed.  Caa.  No.  9,143 — Rogers  v.  Wlnsor,  6 
Nat.  Bankr.  Reg.  249,  Fed.  Caa.  No.  12,023 — 
Walter  A.  Wood  Mowing  it,  Reaping  Mach.  Co. 
T.  Brooke,  2  Sawy.  683*  9  Nat.  Bankr.  Reg. 
401,  Fed.  Caa.  No.  17,980 — Shalnwald  ^. 
Lewis,  6  Sawy.  591,  5  Fed.  515 — ^Re  Litch- 
field, 13  Fed.  866 — Bowen  ▼.  Christian,  16 
Fed.  731 — Re  Anderson,  23  Fed.  498 — ^Re 
Brodhlne,  93  Fed.  644 — Re  Ahraliam,  35  C. 
C.  A.  692,  93  Fed.  776 — Re  Baudoulne,  96 
Fed.  540 — Re  Kenney,  97  Fed.  558— Mnrray 
T.  Beal.  97  Fed.  570— Re  Cohn.  2  N.  B.  N. 
Rep.  300,  98  Fed.  75 — ^Re  Hammond,  98  Fed. 
847 — Re  Baudoulne,  41  C.  C.  A.  321,  101 
Fed.  577— Re  Steuer,  3  N.  B.  N.  Rep.  228, 
104  Fed.  978 — Re  Tune,  115  Fed.  914— 
Be  Klein,  116  Fed.  525 — Re  Mlchle,  116  Fed. 
753 — Smith  v.  Sulliran,  71  Me  156 — Taylor 
▼.  Taylor,  74  Me.  587 — MInot  v.  Tappan,  127 
Mass.  339 — Marsh  v.  Armstrong,  20  Minn.  86 
Gil.  66,  18  Am.  St.  Rep.  355,  11  Nat  Bankr. 
Reg.  129 — ^Ansonia  Brass  ft  Copper  Co.  y. 
Conner,  67  How.  Pr.  160 — Ansonla  Brass  & 
Copper  Co.  ▼.  Babbitt,  8  Hun,  161 — Crom- 
well ▼.  Gallup,  17  Hun,  61 — National  Bank 
ft  Loan  Co.  v.  Babbitt,  17  Hun,  456— Dor- 
ranoe  ▼.  Henderson,  27  Hun,  210 — Doyle  ▼. 
Sharpe,  74  N.  Y.  159 — Bromley  ▼.  Goodrich, 
40  Wis.  138,  22  Am.  Rep.  685. 

Order    to    show    cause    and    response 
thereto. 

229.  A  referee  in  bankruptcy  has  power 
in  the  first  instance  to  enter  an  order  to 
show  cause  why  a  person  should  not  be  re- 
quired to  pay  over  to  the  trustee  in  bank- 
ruptcy money  in  his  hands  belonging  to  the 
bankrupt's  estate,  and,  upon  the  hearing,  to 
enter  an  order  directing  the  payment  of 
such  money  by  a  certain  date.  Mueller  v. 
Nugent,  184  U.  S.  1,  22  Sup.  Ct.  Rep.  269, 

46:405 
died  In  Hinds  v.  Moore.  67  C.  C.  A.  152,  134 
Fed.  224 — Homer-Gaylord  Co.  ▼.  Miller,  147 
Fed.  302 — Moody  ▼.  Cole,  148  Fed.  300. 

230.  An  application  to  amend  a  response 
to  an  order  to  show  cause  why  respondent 
should  not  be  required  to  pay  over  to  a 
trustee  in  bankruptcy  money  belonging  to 
the  bankrupt's  estate,  in  which  he  had  de- 
nied jurisdiction  on  the  ground  that  he  had 
not  received  the  money  after  the  petition  in 
bankruptcy  was  filed,  by  asserting  that 
whatever  money  belonging  to  the  bankrupt 
came  to  his  hands  was  held  adversely  to  the 
bankrupt,  may,  in  the  discretion  of  the 
district  court,  to  which  the  question  of  the 
validity  of  the  referee's  order  directing  the 
payment  of  such  money  had  been  certified 
at  the  respondent's  request,  be  denied  as 
too  late,  where  first  made  after  the  decision 
by  such  court  had  been  announced  and  a 
written  opinion  filed,  and  judgment  was 
about  to  be  entered.  Mueller  v.  Nugent, 
184  U.  S.  1,  22  Sup.  a.  Rep.  269,      46:405 

Seizure   and   hostile   claim    under    act 
of  1867. 

231.  A  district  court  of  the  United 
States  sitting  in  bankruptcy  has  jurisdic- 
tion under  the  bankrupt  act  of  1867,  not- 
withstanding any  conflicting  state  laws,  to 
order  the  seizure  and  detention  of  goods 
which  are  the  property  of  the  bankrupt,  al- 
though they  are  in  the  possession  of  an- 
other under  claim  of  title,  and  an  officer 


making  the  seizure  may  justify  it  by  proof 
that  the  title  to  the  property  was  at  the 
time  in  the  bankrupt.  Feibelman  v.  Pack- 
ard, 109  U.  S.  421,  3  Sup.  Ct.  Rep.  289, 

27:984 
Feibelman  v.  Packard,  108  U.  S.  14,  1  Sup. 
Ct.  Rep.  138,  27:  634 

Cited  In  Bryan  v.  Bemhelmer,  181  U.  S.  196 
46  L.  ed.  819,  21  Sup.  Ct.  Rep.  557 — Re 
Brooks,  91  Fed.  509 — Re  Young,  49  C.  C.  A. 
285,  111  Fed.  159 — Carllng  v.  Seymour  Lum- 
ber Co.  61  C.  C.  A.  8,  113  Fed.  490 — Re 
Smith,  113  Fed.  994. 

232.  It  is  the  duty  of  a  marshal,  under 
a  warrant  in  bankruptcy  proceedings,  to 
take  possession  of  the  bankrupt  property 
wherever  he  may  find  it;  and  if  suit  is 
brought  against  him  for  such  taking,  the 
true  ownership  of  the  property  is  open  for 
determination.  Sharpe  v.  Doyle,  102  U. 
S.  686,  26:277 
Cited  m  Bryan  v.  Bemhelmer,  181  U.  S.  196, 

45  L.  ed.  819,  21  Sup.  Ct.  Rep.  557 — Re 
Young,  49  C.  C.  A  285,  111  Fed.  159— Re 
Smith,  118  Fed.  994. 

Remedy   to   reacli   fraudulent   oouTey- 
ances  or  preference. 

233.  A  suit  in  equdty  is  the  proper  form 
of  action  by  an  assignee  against  the  bank- 
rupt and  creditor  to  set  aside  a  transfer  of 
property  as  a  fraudulent  preference.  Saw* 
yer  v.  Turpin,  91  U.  S.  114,  23:  235 
Cited  In  Harmanson  v.   Bain,   1  Hughes,  201» 

Fed.  Cas.  No.  6,072. 

234.  Suits  founded  upon  §  35  of  the  bank- 
ruptcy act,  to  set  aside  transfers  or  pay- 
ments as  void,  should  be  brought  by  bill 
in  equity,  and  all  persons  connected  with 
the  transactions  should  be  made  parties  to 
the  proceedings.  Wilson  v.  City  Bank  of 
St.  Paul,  17  Wall.  473,  21 :  723 
Cited  in   Harmanson  v.   Bain,   1   Hughes,  207, 

15  Nat.  Bankr.  Reg.  188,  Fed.  Cas.  No. 
6,072. 

235.  The  circuit  court  has  jurisdiction  of 
a  bill  in  equity  instituted  by  an  assignee 
in  bankruptcy  to  set  aside  a  conveyance 
alleged  to  be  a  fraudulent  preference. 
Grant  v.  First  Nat.  Bank,  97  U.  S.  80, 

24:  971 
Cited  in  Cox  v.  Wall,  2  N.  B.  N.  Rep.  575,  99 
Fed.    549 — Pond    v.    New    York    Nat.    Exch. 
Bank,  124  Fed.  993. 

236.  An  assignee  in  bankruptcy  may  pur- 
sue property  ineffectually  attempted  to  be 
transferred,  and,  as  auxiliary  to  its  recov- 
ery, ask  that  the  sale  by  the  bankrupt  be 
annulled.  Massey  v.  Allen  (Allen  v.  Mas- 
sey)  17  Wall.  351,  21:542 
Distinguished   in    Re   Collins,    12   Nat.    Bankr. 

Reg.  383,  12  Blatchf.  551,  Fed.  Cas.  No. 
3,007. 

Cited  In  Bean  v.  Brookmlre,  2  Dill.  116.  Fed. 
Gas.  No.  1,170 — Re  Duncan,  14  Nat.  Bankr. 
Reg.  33,  8  Ben.  381,  Fed.  Cas.  No.  4,131 — 
Harmanson  v.  Bain,  1  Hughes,  201,  Fed.  Cas. 
No.  6,072 — Piatt  v,  Stewart,  13  Blatchf.  501, 
Fed.  Cas.  No.  11,220 — Re  Werner,  5  Dill. 
121,  Fed.  Cas.  No.  17',416 — Adams  v.  Mer- 
chants' Nat.  Bank,  9  Blss.  403,  2  Fed.  ISO- 
Re  Thomas,  45  Fed.  792 — Re  Taylor,  95  Fed. 
957 — Re  Garcewich,  53  C.  C.  A.  512,  115 
Fed.   89 — Thompson   v.   Esty,   69   N.    H.   76. 
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45  Atl.  666 — Bromley  ▼.  Goodrich,  40  Wli. 
188,  22  Am.  Rep.  685. 

237.  An  assignee  in  bankruptcy  may 
bring  a  suit  in  equity  for  the  purpose  of 
having  the  levy  upon  a  judgment  in  fraud 
of  the  bankrupt  aet  declared  void.  Rogers 
V.  Palmer,  102  U.  S.  263,  26:  164 
Cited  in  Cox  v.  Wall,  2  N.  B.  N.  Rep.  575,  99 

Fed-    649 — Cond    v.    New    York    Nat.    Bxcb. 
Bank,  124  Fed.  993. 

238.  A  suit  in  equity  by  an  assignee  in 
bankruptcy  is  the  appropriate  remedy  to 
set  aside  fraudulent  conveyances  executed 
by  the  bankrupt.  Hudgins  v.  Kemp,  20 
How.  45,  15:  853 
Cited  in  Cox  v.  Wall,  2  N.  B.  N.  Rep.  575,  99 

Fed.  549. 

239.  The  assignee  need  not  sue  the  sheriff 
making  a  levy  and  sale,  but  may  sue  the 
bank  which  directed  them  and  holds  the 
proceeds  in  its  vaults  under  a  certificate 
of  deposit  issued  to  the  sheriff.  Traders' 
Nat.    Bank    v.    Campbell,    14    Wall.    87, 

20:832 

240.  If  the  plaintiff  in  an  attachment 
brought  within  four  months  before  com- 
mencement of  proceedings  in  bankruptcy 
has  received  the  proceeds  of  the  sale  on  his 
judgment  before  the  petition  in  bankruptcy 
is  filed,  he  is  liable  to  the  assignee  for  the 
money;  or  if  it  remains  in  the  hands  of 
the  sheriff,  the  assignee  may  obtain  an 
order  directing  payment  to  himself.  Con- 
ner V.  Long,  104  U.  S.  228,  26:  723 
Cited   in    Re    Franks,    95    Fed.    637 — Sullivan 

V.  Rabb,  86  Ala.  441,  5  So.  746. 

Right  of  creditor  or  trustee  to  sue. 

241.  242.  Creditors  of  a  bankrupt  can 
have  no  remedy  which  will  reach  property 
fraudulently  conveyed  by  him,  except 
through  the  assignee.  Property  thus 
fraudulently  conveyed  vests  in  the  assignee, 
who  may  recover  the  same.  Glenny  v.  I^ng- 
don,  98  U.  S.  20,  25:  43 
Di9tinoui8hed  In   Ferrell   v.   Madigan,   76   Ta. 

197. 

Cited  in  Trimble  v.  Woodhead,  102  U.  S.  648, 
26  L.  ed.  290 — Sparhawk  v.  Yerkes,  142  U. 
S.  13,  85  L.  ed.  918.  12  Sup.  Ct.  Rep.  104— 
Quincy,  M.  ft  P.  R.  Co.  v.  Humphreys,  145 
U.  S.  99,  36  L.  ed.  638,  12  Sup.  Ct.  Rep. 
787 — Klmberllng  v.  Hartly,  1  McCrary,  140, 
1  Fed.  575— Scott  v.  Little,  76  Fed.  565— 
Breed  v.  Glasgow  Invest.  Co.  92  Fed.  766 — 
Re  Cogley,  107  Fed.  74 — Bowker  v.  Hill,  115 
Fed.  529 — Tennessee  ft  C.  R.  Co.  v.  East 
Alabama  R.  Co.  75  Ala.  529,  51  Am.  Rep. 
475 — Brookfleld  v.  Stephens,  40  Ark.  373 — 
Lane  v.  Nlckerson.  99  111.  288 — Burton  v. 
Perry,  146  111.  112,  84  N.  B.  60— Blair  v. 
Hanna,  87  Ind.  300 — Northwestern  Mut.  L. 
Ins.  Co.  V.  Kidder,  162  Ind.  391,  66  L.R.A. 
94,  70  N.  B.  489 — Coleman  v.  Rlggs,  61 
Iowa,  546,  16  N.  W.  583 — Ann  is  v.  Butter- 
fleld,  99  Me.  187,  58  Atl.  898— Riley  v.  Car- 
ter, 76  Md.  607,  19  L.R.A.  498,  35  Am.  St. 
Rep.  443,  25  Atl.  667 — Peery  v.  Carnes,  86 
Mo.  656— Hale  v.  Christy.  24  Neb.  751,  40 
N.  W.  295— Toung  v.  Kimball,  59  N.  H.  449 
— McCartln  v.  Perry,  39  N.  J.  Eq.  201 — 
Bates  V.  Bradley,  24  Hun,  85 — Swift  v. 
Hart,  35  Hun,  133 — Hallyburton  v.  Slagle, 
130  N.  C.  485,  41  S.  E.  877— Miners  Nat. 
Bank  v.  Bright.  6  Sadler   (Pa.)   306.  9  Atl. 


299— Beall  v.  Dushane,  149  Pa.  443,  24  Ati. 
284 — Colt  V.  Sears  Commercial  Co.  20  R. 
I.  327,'  88  Ati.  105&— Jeffress  v.  Qark,  1  Tt. 
Dec.  408— Tabb  v.  Haghea,  1  Ya.  Dee.  681,  8 

S.  B.  148. 

243.  Rights  to  property  fraudulently 
transferred  pass  to  the  assignee  in  bank- 
ruptcy, and  a  creditor  of  the  bankrupt  can- 
not assert  them  in  his  own  name.  Trimble 
V.  Woodhead,  102  U.  S.  647,  26:290 
Cited  in   Moyer  v.   Dewey,   103  U.   8.  303.  26 

L.  ed.  395 — McKenna  v.  Simpson,  129  U.  S. 
611.  82  L.  ed.  773,  9  Sup.  Ct.  Rep.  365- 
Pearsall  v.  Smith,  149  U.  8.  234,  37  L.  ed. 
716,  13  Sup.  Ct.  Rep.  833 — ^Re  Pitts,  9  FM. 
644 — OIney  v.  Tanner,  10  Fed.  107 — Olney  t. 
Tanner,  21  Blatchf.  542,  18  Fed.  637— Re 
Lowe,  19  Fed.  591 — Jones  v.  Smith,  38  Fed. 
381 — ^Leseure  v.  Weaver,  108  111.  App.  618— 
Northwestern  Mut.  L.  Ins.  Co.  v.  Kidder,  162 
Ind.  891,  66  L.R.A.  94,  70  N.  E.  489— Nash 
V.  Simpson,  78  Me.  153,  3  Atl.  53— Riley  t. 
Carter,  76  Md.  607,  19  L.R.A.  498,  35  Am. 
St.  Rep.  443,  25  Atl.  667— Peery  v.  Ciroes, 

86  Mo.   656— Hale  v.  Christy,   24  Neb.  752. 

40  N.  W.  295— McCartln  v.  Perry,  39  N.  J. 
Bq.  201 — Brackett  v.  Harvey,  25  Hun,  504— 
Colt  V.  Sears  Commercial  Co.  20  R.  I.  327, 
88  AU.  1056. 

244.  The  right  to  bring  an  action  for 
property  fraudulently  conveyed  by  a  bank- 
rupt is  vested  in  his  assignee  alone,  and 
his  failure  to  sue  within  the  two  years 
allowed  by  the  bankrupt  law  does  not 
transfer  this  right  of  action  to  a  creditor 
of  the  bankrupt.  But  where  the  record  did 
not  show  that  any  assignee  had  ever  been 
appointed,  although  it  did  appear  that  the 
bankrupt  had  been  discharg^,  an  action 
may  be  maintained  by  a  creditor.  Moyer 
V.  Dewey,  103  U.  S.  301,  26:  394 

245.  The  failure  of  an  assignee  in  bank- 
ruptcy to  sue  within  the  two  years  given 
by  law  does  not  transfer  a  right  of. action 
to  a  creditor.  Trimball  v.  Woodhead,  102 
U.  S.  647,  26:  290 
Moyer  v.  Dewey,  103  U.  S.  301.  26:  394 

Dietinffuished  in  Leonard  v.  Clinton,  26  Han, 
293. 

Cited  in  Re  Pitts,  9  Fed.  544 — Olney  v.  Tan- 
ner, 10  Fed.  107 — Re  Lowe,  19  Fed.  591— 
Scott  V.  Mead,  37  Fed.  873 — Scott  v.  LItt>. 
76  Fed.  565 — Chase  v.  Cartriffht.  53  Ark. 
366,  22  Am.  St.  Rep.  207,  14  S.  W.  90— 
Lane  v.  Nickerson,  99  HI.  288 — Jolly  ▼. 
Fitsserald,  23  III.  App.  519 — Blair  t.  Banna. 

87  Ind.  299 — Leseure  v.  Weaver,  108  111. 
App.  618 — Voorhees  v.  Carpenter,  127  Ind. 
304,  26  N.  E.  838— Northwestern  Mot.  L. 
Ins.  Co.  V.  Kidder,  162  Ind.  391.  66  L.R.A. 
94,  70  N.  E.  489 — John  Deere  Plow  Co.  v. 
Emporia  Nat.  Qank,  69  Kan.  41,  51  Pae. 
892 — Upshur  v.  Briscoe,  37  La.  Ann.  153— 
Peery  v.  Carnes,  86  Mo.  656 — Hale  v.  Chris- 
ty, 24  Neb.  752,  40  N,  W.  295— McCartln  t. 
Perry.  39  N.  J.  Eq.  201 — Brackett  v.  Har- 
vey, 25  Hun.  504 — Mount  v.  Manhattan  Co. 

41  N.  J.  Eq.  214,  3  Atl.  726— Leonard  ▼. 
Clinton,  26  Hun,  293 — Wood  v.  Baker,  60 
Hun,  342,  14  N.  Y.  Supp.  821— Miners  Nat. 
Bank  v.  Bright,  6  Sadler  (Pa.)  306,  9  Atl. 
299. 

246.  Neither  the  bankrupt  nor  his  cred- 
itors are  entitled  to  maintain  an  action  to 
recover  a  fund,  the  title  to  which  rested  ii 
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the    assignee   of   the    hankmpt.     Clark    v. 
Hackett,  1  Black,  77,  17:  69 

Oiitd  In  Glenny  t.  Langdon,  98  U.  8.  24,  25 
L.   ed.  45. 

—  Editorial  note. 

[Right  of  creditor  of  bankrupt  to  set  aside 
transfer  in  fraud  of  creditors.  10  L.R.A. 
(N.S.)   305.] 

Death  of  aaslgsee  or  tmstee. 

247.  Upon  the  death  of  an  assignee  in 
bankruptcy,  and  consequent  absence  of  a 
trustee,  an  ordinary  creditor  of  the  bank- 
rupt is  entitled  to  file  a  bill  and  retain 
funds  belonging  to  the  bankrupt's  estate  for 
the  benefit  of  creditors  generally,  to  be  ad- 
ministered by  an  assignee  subsequently  ap- 
pointed by  a  court  of  bankruptcy;  and  the 
tact  that  such  creditor  did  not  prove  his 
claim  in  the  bankruptcy  proceeding,  or  that 
the  bankrupt  received  a  certificate  of  dis- 
charge, is  immaterial.  Clark  v.  Clark,  17 
How.  315,  16:  77 
Cited  In  Glenny  v.  Langdon,  98  U.  8.  23,  25  L. 

ed.  44. 

Adjudication   of   conflicting   rights    by 
bankruptcy  court. 

Jurisdiction,  see  supra,  26. 

Liens  on  Exempt  Homestead,  see  supra, 

48. 
By     Prior     General     Assignment,     see 

supra,  49. 
See  also  supra,  70;  infra,  314. 

248.  A  purchaser  from  an  assignee  in  in- 
solvency who  holds  the  property  under  a 
general  assignment  which  is  itself  an  act 
of  bankruptcy,  when  the  sale  is  made  'before 
any  trustee  has  been  appointed  but  after  and 
with  knowledge  of  a  petition  in  bankruptcy, 
has  no  title  superior  to  the  title  of  the  bank- 
rupt's estate,  out  his  equities  in  respect  to 
the  goods  or  to  the  money  that  he  has  paid 
for  them  may  depend  upon  many  circum- 
stances and  can  be  settled  in  the  district 
court  as  a  court  of  bankruptcy,  which  has 
authority  under  the  bankrupt  act  of  1898, 
%  2,  cl.  6,  to  bring  in  the  assignee  for  cred- 
itors if  necessary  for  the  complete  deter- 
mination of  the  matter.  Bryan  v.  Bem- 
heimer,  181  U.  S.  188,  21  Sup.  Ct.  Rep.  557, 

45:  814 

Distinguiahed  in    Re   Swift,   60  C.   C.   A.   269, 

112  Fed.  320 — Re  Shoemaker,  112  Fed.  650. 

Cited  in  Jaqulth  v.  Rowley,  188  V.  S.  623,  47 
L.  ed.  622,  23  Sup.  Ct.  Rep.  369  — Holden 
▼.  Stratton.  191  U.  S.  119.  48  L.  ed.  119, 
24  Sup.  Ct.  Rep.  45 — Whitney  v.  Wenman, 
198  U.  S.  550,  49  L.  ed.  1160,  25  Sup.  Ct. 
Rep.  778— Bush  v.  Elliott,  202  U.  S.  479, 
50  li.  ed.  1115,  26  Sup.  Ct.  Rep.  668 — Re 
Sanderlin.  3  N.  B.  N.  Rep.  1024,  109  Fed. 
859 — Re  Young,  49  C.  C.  A.  285,  111  Fed.  159 
— ^Wilbur  V.  Watson,  111  Fed.  493 — Re  Ta- 
tum.  112  Fed.  51 — Re  Krlnsky,  112  Fed. 
975— McLean  ▼.  Mayo,  113  Fed.  107 — Mc- 
Gahan  v.  Anderson,  51  C.  C.  A.  94,  113  Fed. 
117 — Re  Kellogg,  113Fed.  124 — Carting  v.  Sey- 
mour Lumber  Co.  51  CCA.  8,  118  Fed.  490 
— Re  Soudan  Mfg.  Co.  61  C  C  A.  477.  113 
Fed.  805 — Re  Smith,  113  Fed.  993 — Re  Wells, 
114  Fed.  224 — fee  Mays.  114  Fed.  601— Re 
Tone,  115  Fed.  912— Re  Talbott.  116  Fed.  418 
— ^Re  Klein,  116   Fed.  526 — Abbott  v.  Sum- 


mers, 116  Fed.  692— Re  Ball,  118  Fed.  672^ 
Re  Davis,  119  Fed.  953 — Re  Kellogg,  57 
C  C  A.  550,  121  Fed.  336 — Re  Breslauer, 
121  Fed.  914 — Re  Thompson,  122  Fed.  179 — 
Hutchinson  v.  Otis,  59  C  C.  A.  98,  128  Fed. 
18— Re  Rocbford,  59  C.  C.  A.  892,  124  Fed. 
186 — Re  Ladus,  124  Fed.  466 — Re  Chase,  59 
C.  C  A.  632,  124  Fed.  756— Re  Knight,  125 
Fed.  39 — Burleigh  v.  Foreman,  60  C  C  A. 
112,  125  Fed.  220 — ^Re  Thompson,  68  C 
C  A.  218,  128  Fed.  676— Re  Scherber,  131 
Fed.  123— Re  WUka.  131  Fed.  1006— Re 
Andre,  68  C  C  A.  877,  186  Fed.  739 — Re 
Granite  City  Bank,  70  C  C  A.  320,  137 
Fed.  822 — Re  Salmon,  143  Fed.  399 — Re 
Cole,  75  C  C  A.  332,  144  Fed.  894— Homer- 
Gaylord  v.  Miller,  147  Fed.  302— Re  Mc- 
Mahon,  77  C  C  A.  670,  147  Fed.  686— 
Moody  V.  Cole,  148  Fed.  296 — Mishawaka 
Woolen  Mf^.  Co.  v.  Powell,  98  Mo.  App.  540, 
72  S.  W.  723 — Bloch  v.  Bloch,  42  Misc. 
280,  86  N.  Y.  Supp.  1047. 

Preservation  by  receiver  or  marshal. 

See  also  supra,  231-232. 

249.  Property  of  a  bankrupt  in  the  hands 
of  third  persons  is  included  within  the  pro- 
vision of  the  bankrupt  act  of  1898,  §  2,  cl. 
3,  giving  the  court  of  bankruptcy  authority 
to  appoint  receivers  or  the  marshals  to  take 
charge  of  the  property  of  bankrupts  after 
the  tiling  of  the  petition  and  until  it  is  dis- 
missed or  the  trustee  is  qualified,  when  that 
is  absolutely  necessary  for  the  preservation 
of  estates.  Bryan  v.  Bemheimer,  181  U.  8. 
188,  21  Sup.  Ct  Rep.  557,  45:  814 
Cited  In  McNulty  v.  Felngold,  129  Fed.  1002— 

Re  Moody,  181  Fed.  527 — Re  Muncle  Polp 
Co.  71  C.  C.  A.  532,  189  Fed.  548 — Re 
Knopf,  144  Fed.  251 — Re  Rosenthal,  144 
Fed.  549. 

250.  The  powers  conferred  on  the  courts 
of  bankruptcy  bv  clause  3  of  §  2,  and  by 
§  69  of  the  bankruptcy  act  of  1898, 
authorizing  receivers  or  marshals,  for  the 
preservation  of  the  bankrupt's  property,  to 
take  charge  of  it  until  a  receiver  is  ap- 
pointed, can  hardly  be  considered  as  author- 
izing the  forcible  seizure  of  it  in  the  posses- 
sion of  an  adverse  claimant.  Bardes  v.  First 
Nat.  Bank  (Bardes  v.  Hawarden  Bank)  178 
U.  S.  524,  20  Sup.  Ct  Rep.  1000,  44:  1176 
DisUfiffuished  in  Bryan  v.  Bernheimer,  181  U. 

S.  197.  45  L.  ed.  819,  21  Sup.  Ct.  Rep.  557. 

Cited  in  Foreman  v.  Burleigh,  48  C.  C.  A.  377, 
8  N.  B.  N.  Rep.  636,  109  Fed.  314 — Re  Mc- 
Cartney, 3  N.  B.  N.  Rep.  1046,  109  Fed.  623 
— Re  Young,  49  C.  C.  A.  285,  111  Fed.  160 — 
Ross-Meeham  Foundry  Co.  v.  Southern  Car 
&  Foundry  Co.  124  Fed.  406 — Re  Leeds 
Woolen  Mills,  129  Fed.  928 — Re  Moody,  131 
Fed.  527 — Tennessee  Producer  Marble  Co.  v. 
Grant,  67  C.  C.  A.  677,  136  Fed.  32.'i— Re 
Knopf,  144  Fed.  261 — Fitch  y.  Richardson, 
77  C.  C.  A.  424,  147  Fed.  198. 

d.  Abandonment    and    Redemption    of 

Assets, 

Liability  as  Stockholder  of  Assignee  Not 
Consenting  to  Become  Such,  see  Ck>rpor- 
ations,  582. 

Option  to  abandon. 

251.  Assignees  in  bankruptcy  are  not 
bound  to  accept  property   assigned  by  the 
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bankrupt  to  them,  of  an  onerous  and  un- 
profitable nature  which  would  burden,  in- 
stead of  benefit,  the  estate.  Sparhawk  v. 
Yerkes,  142  U.  S.  1,  12  Sup.  Ct  Rep.  104, 

35:  915 
American  File  Go.  v.  Garrett,  110  U.  S.  288, 
4   Sup.  Ct.  Rep.  90,  28:  149 

Cited  in  Sparhawk  v.  Yerkes,  142  U.  S.  13, 
35  L.  ed.  918,  12  Sup.  Ct.  Rep.  104 — Sun- 
flower Oil  Co.  y.  Wilson,  142  U.  S.  322,  35 
L.  ed.  1028,  12  Sup.  Ct.  Rep.  235 — Sessions 
V.  Romadka,  145  U.  S.  89,  36  L.  ed.  613,  12 
Sup.  Ct.  Rep.  799 — Quincy,  M.  &  P.  R.  Co. 
y.  Humphreys,  145  U.  S.  99,  36  L.  ed.  638, 
12  Sup.  Ct.  Rep.  787 — United  States  Trust 
Co.  V.  Wabash  Western  R.  Co.  150  U.  S. 
800,  37  L.  ed.  1089,  14  Sup.  Ct.  Rep.  86 — 
Dushane  y.  Beall.  161  U.  S.  615,  40  L.  ed. 
792,  16  Sup.  Ct.  Rep.  637 — First  Nat.  Bank 
y.  Lasater,  196  U.  S.  119,  49  L.  ed.  409, 
25  Sup.  Ct.  Rep.  206 — Re  Cogley,  107  Fed. 
74 — Dayton  Hydraulic  Co.  y.  Felsenthall,  54 
C.  C.  A.  541,  116  Fed.  965— De  Wolf  v. 
Royal  Trust  Co.  72  111.  App.  421 — Lancey 
y.  Foss,  88  Me.  218,  33  Atl.  1071— Klein  y. 
W.  A.  Gayenesch  Co.  64  N.  J.  Bq.  53,  53 
Atl.  196 — Beall  y.  Dnsbane,  149  Pa.  443, 
24  Atl.  284 — Colt  y.  Sears  Commercial  Co. 
20  R.  I.  828,  38  Atl.  1056. 

252.  Assignees  in  bankruptcy,  receivers, 
and  official  liquidators  are  not  bound  to  ac- 
cept property  which,  in  their  judgment,  is 
of  an  onerous  and  unprofitable  nature,  and 
would  burden  instead  of  benefiting  the  es- 
tate, and  can  elect  whether  they  will  accept 
or  not,  after  due  consideration  and  within  a 
reasonable  time.  Dushane  ▼.  Beall,  161  U. 
S.  513,  16  Sup.  Ct.  Rep.  637,  40:  791 
Cited  in  First  Nat.  Bank  y.  Lasater,  196  U.  S. 

119,  49  L.  ed.  409,  25  Sup.  Ct.  Rep.  206 — 
Central  Trust  Co.  y.  East  Tennessee  Land 
Co.  79  Fed.  21 — Fleming  y.  Courtney,  98 
Me.  411,  99  Am.  St.  Rep.  414,  57  Atl.  592— 
Stokes  y.  Hoffman  House,  46  App.  Diy.  133, 
61  N.  Y.  Supp.  821 — Colt  y.  Sears  Commer- 
cial Co.  20  R.  I.  828,  38  Atl.  1056. 

253.  The  assignee  need  not  take  measures 
for  the  sale  of  mortgaged  property,  unless 
its  yalue  is  greater  than  the  encumbrance. 
McHenry  v.  La  Soci^t^  Francaise  D^Eparg- 
nes  et  de  Preyoyance  Mutuelle,  95  U.  S.  58, 

24:  370 
Cited  in  Dudley  T.  Easton,  104  U.  S.  103,  26 
L.  ed.  669— Lathrop  y.  Nelson,  4  Dill.   197, 
Fed.  Cas.  No.  8,111. 

254.  The  title  to  a  patent  passes  to  the 
assignee  in  bankruptcy  of  the  patentee,  sub- 
ject to  the  assignee's  election  not  to  accept 
it  if  in  his  opinion  it  is  worthless  or  would 
prove  to  be  burdensome  and  unprofitable; 
and  he  is  entitled  to  a  reasonable  time  to 
elect  whether  he  will  accept  it  or  not.  Ses- 
sions v.  Romadka,  145  U.  S.  29,  12  Sup.  Ct. 
Rep.  799,  36:  609 
Cited  in  Winkler  y.  Studebaker  Bros.  Mfg.  Co. 

105  Fed.  190— Re  Cogley,  107  Fed.  75 — 
Lancey  y.   Foss,   88  Me.  218,   33  Atl.  1071. 

Time  and  mode  of  electing  to  abandon. 

See  also  supra,  252,  254. 

255.  Assignees  in  bankruptcy  cannot  be 
deemed  to  have  alMMidoned  the  interest  in 
remainder  of  the  bankrupt  under  a  testa- 
mentary trust  '.acause  they  did  not  sell  such 
interest^  where,  apparently  as  soon  as  they 


learned  of  the  ezistenoe  of  the  trust  fund 
and  of  the  fact  that  creditors  of  the  bank- 
rupt were  seeking  to  reach  and  apply  this 
interest  in  satisfaction  of  his  debts,  they 
brought  a  bill  im  equity  in  the  nature  of  a 
bill  quia  timet  to  compel  the  transfer  to 
them  of  the  bankrupt's  interest,  and  to  en- 
join the  trustee  from  paying  any  part  of 
the  trust  fund  to  the  bankrupt  or  those 
claiming  under  him.  Hammond  v.  Whit- 
tredge,  204  U.  S.  538,  27  Sup.  Ct  Rep.  396, 

51 :  606 

256,  257.  The  assignee  of  a  bankrupt  in 
an  involuntary  bankruptcy  proceeding,  who 
fails  to  include  a  certain  claim  in  his  sched- 
ule of  assets,  cannot  be  held  to  have  elected 
to  abandon  it,  in  the  absence  of  any  eyidenoe 
of  his  knowledge,  or  sufficient  means  of 
knowledge,  of  its  existence.  Dushane  y. 
Beall,  161  U.  S.  513,  16  Sup.  Ct  Rep.  637, 

40:791 

258.  Where  stock  exchange  seats  assigned 
by  a  bankrupt  to  his  assignees  were  then  of 
no  value,  and  for  twelve  years  after  their 
appointment  and  ten  years  after  the  bank- 
rupt's discharge  the  assignees  took  no  steps 
to  obtain  possession  of  the  seats  or  to  pre- 
serve the  same,  and  made  no  payments 
thereon,  they  will  be  held  to  have  elected 
not  to  accept  such  seats  as  property  of  the 
estate.  Sparhawk  v.  Yerkes,  142  U.  S.  1, 
12  Sup.  Ct  Rep.  104,  35:  915 
Cited  in   Laughlin   v.   Calamet  ft   C.   Canal  k 

Dock  Co.  13  C.  C.  A.  7,  24  U.  8.  App.  573, 
65  Fed.  447— Lasater  v.  First  Nat  Bank, 
06  Tex.  848,  72  S.  W.  1057. 

Operation  and  effect  of  abandonment. 

259.  Where  an  assignee  in  bankruptcy  of 
a  patentee  elects  to  abandon  the  patent  to 
the  bankrupt  befoj«  the  expiration  of  the 
two  years  within  which  the  assignee  can 
bring  suit,  the  abandonment  relates  bade  to 
the  commencement  of  the  proceedings  in 
bankruptcy,  and  the  title  stands  in  the 
patentee  as  if  he  had  not  made  an  assign- 
ment. Sessions  v.  Romadka,  145  U.  S.  29. 
12  Sup.  Ct.  Rep.  799,  36:  609 

260-261.  Where  stock  exchange  seats  are 
assigned  to  assignees  in  bankruptcy,  and 
they  take  no  step  to  accept  them  as  property 
of  the  estate,  and  the  bankrupt  subsequent- 
ly for  years  pays  the  annual  dues  and  as- 
sessments thereon  out  of  his  own  earnings 
subsequent  to  his  bankruptcy,  and  induces 
his  fellow  members  of  the  exchange,  for  his 
personal  benefit,  not  to  sell  the  seats  under 
their  rules,  and  finally  pays  them  in  full.— 
the  bankrupt  in  making  such  payments  is 
not  the  agent  or  trustee  for  the  assignees 
or  for  the  creditors,  but  is  entitled  to  hold 
the  seats  as  his  own  as  against  them.  Spar- 
hawk V.  Yerkes,  142  U.  S.  1,  12  Sup.  Ct 
Rep.  104,  35:  915 

Redemption. 

Sale  with  Leave  to  Fraudulent  Trans- 
feree to  Redeem,  see  infra,  816. 

Right  of  Bankrupt  to  Buy  in  at  Trui- 
tee's   Sale,  see  infra,   324.  325. 
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THle  of  Bankrupt  Buying  in  at  Trus- 
tee's Sale,  see  infra,  3£3. 
See  also  supra,  103. 

262.  The  investment  feature  of  so-called 
tontine  policies  of  life  insurance  does  not 
exclude  them  from  the  proviso  to  §  70  of 
the  bankrupt  act  of  July  1,  1898,  which 
permits  the  bankrupt  to  redeem  a  policy 
of  insurance  on  his  life  from  the  claims  of 
creditors  by  paying  or  securing  to  the  trus- 
tee its  cash  surrender  value.  Hisoock  ▼. 
Mertens,  205  U.  S.  202,  27  Sup.  Ct.  Rep.  488, 

61:771 

263.  Life  insurance  policies  which  had 
not  lapsed  either  when  the  petition  to  have 
the  insured  declared  a  bankrupt  was  filed, 
or  when  the  bankruptcy  was  adjudged,  have 
a  cash  surrender  value  within  the  meaning 
of  the  proviso  to  §  70  of  the  bankrupt  act 
of  July  1,  1898,  which  permits  a  bankrupt 
to  redeem  a  policy  of  insurance  on  his  life 
from  the  claims  of  the  creditors  by  paying 
or  securing  to  the  trustee  the  cash  sur- 
render value  within  thirty  days  after  such 
value  has  been  ascertained  and  stated  to 
the  trustee  by  the  company  issuing  the 
policy,  although  it  may  be  the  practice  of 
the  company  not  to  accept  a  surrender  until 
the  policy  has  lapsed.  Hiscock  v.  Mertens, 
205  U.  S.  202,  27  Sup.  Ct  Rep.  488,    61:771 

264.  The  words  "cash  surrender  value," 
as  Ufled  in  the  proviso  to  §  70  of  the  bank- 
rupt act  of  July  1,  1898  (30  Stat,  at  L. 
565,  chap.  541,  U.  S.  Comp.  Stat  1901,  p. 
3451),  which  permits  a  bankrupt  to  redeem 
a  policy  of  insurance  on  his  life  from  the 
claims  of  creditors  by  paying  or  securing  to 
the  trustees  the  cash  surrender  value,  em- 
brace policies  which,  by  their  terms,  or  by 
the  practice  or  concession  of  the  company 
issuing  them,  have  such  value.  Hiscock  v. 
Mertens,  205  U.  S.  202,  27  Sup.  Ct  Rep. 
488,  51 :  771 
Cited  in  Hiscock  v.   Tarick  Bank,   206   U.   8. 

39,  51  L.  ed.  958,  27  Sup.  Ct  Rep.  681. 

264a.  In  a  suit  by  a  bankrupt's  assignee 
to  set  aside  a  fraudulent  conveyance,  this 
court  refused  to  set  aside  the  decree  of  the 
court  below  for  failure  to  allow  the  bank- 
rupt to  redeem  by  paying  the  debts,  where  it 
did.  not  appear  that  there  would  be  any 
florpluB.  Hudj^ms  t.  Kemp,  20  How.  45, 
'^  15: 853 


nf*  MigfUB  in  jissets;  Title  of  Trustee 

or  Assignee. 

What  Constitutes  Custody,  see  supra,  54. 

Rights  of  Corporation,  Creditors  or  Stock- 
holder, see  supra,  96. 

Persons  Represented  by  Trustee,  see  supra, 
92-96. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1951-1955. 

Title  of  Trustee  or  Assignee  under  As- 
signment for  Creditors,  see  Assignment 
for  Creditors,  HI.  b,  2. 


xitle  or  Property  Taken  by  Receiver,  see 
Receivers,  II.  b. 

Prioril^  between  Assignee  and  Receiver  Ap- 
pointed Under  Ciiditors'  Bill,  see  Cred- 
itors' Bill,  37. 

Redtals  in  Bankrupt's  Deed  as  Evidence 
Against   Assignee,   see   Evidence,   2018. 

As  to  Chattels  on  which  Lessor  has  Lien  for 
Rent,  see  Landlord  and  Tenant,  62. 

Rights  of  Pledgee  as  Against  Pledgeor's  As- 
signee, see  Pledge,  22. 

fowers,  see  Powers,  3. 

See  also  Patents,  1126;  Taxes  712. 

Dependence  on  ownership  of  bankrupt. 

Ownership    Devested    by    Earlier    Gen- 
eral Assignment,  see  supra,  188. 
See  also  supra,  105,  106,  121-123. 

265.  Stocks  honestly  purchased  with  the 
proceeds  of  the  separate  estate  of  the  bank- 
rupt's wife,  years  before  he  became  involved, 
cannot  be  subjected  to  the  payment  of  his 
debts  by  his  assignee.  Glover  v.  Love,  154 
U.  S.  670,  Appx.  14  Sup.  Ct  Rep.  1202,  and 

26:  657 

266.  The  power  of  revocation  and  appoint- 
ment to  other  uses,  reserved  to  the  husband 
in  a  deed  to  his  wife  for  her  separate  use, 
does  not  render  void  a  deed  otherwise  valid 
as  against  the  assignee.  Jones  v.  Clifton, 
101  U.  S.  225,  25:  908 

267.  The  fact  that  a  bankrupt  included  in 
his  schedule  lands  formerly  deeded  to  his 
children  cannot  affect  the  rights  of  his 
grantees.  Adams  v.  Collier,  122  U.  S.  382, 
7  Sup.  Ct  Rep.  1208,  30:  1207 

267a.  In  Georgia  the  personal  acquisitions 
of  a  wife  being  by  statute  of  that  state  not 
subject  to  the  debts  of  her  husband,  her  sep- 
arate earnings  from  her  individual  labor 
and  business  carried  on  with  his  consent 
cannot  be  reached  by  his  assignees  in  bank- 
ruptcy.   Glenn  v.  Johnson,  18  Wall.  476, 

21 :  856 
Title  acquired  by  trustee  or  assignee. 
Abandonment  to  Bankrupt,  see  supra, 

VI.  d. 
In  Cash  Surrender  Values  of  Life  Pol- 
icies Payable  to  Insurer,  see  supra, 
103. 
In  Stock  Exchange,  see  supra,  104. 
Right    to    Avoid    Transfer    of    Goods 
against  Bankrupt,  see  supra,   144. 
In  Claims  Assigned  more  than  the  Stat- 
utory   Period    before    Bankruptcy, 
see  suprs,  156. 
Execution  of  Assignment  or  Conveyance 
to  Trustee  as  Prerequisite,  see  in- 
fra, 294. 
Right  to  Continue  or  Defend  Pending 

Suits,  see  infra,  311,  312. 
Title  Acquired  by  Purchaser,  see  infra, 

320-323. 
Title  of  Trustee  as  against  Conditional 
Vendor  of  Properly  Sold  to  Bank- 
rupt, see  Sale,  86,  87. 
Assignee  or  Liquidator  in  Bankruptcy 
as   Trustee    for    United    States    as 
Prioc  Creditor,  see  United  States 
213-216. 


894 


BANKRUPTCY,   VU. 


Priority  of  United  States  as  Attaching 
to  Proceeds  and  not  to  Property, 
see  United  States,  217-221. 

Under  State  Insolvency  Laws,  see  In- 
solvency, III. 

268.  The  assignee  in  bankru'ptcy  takes  the 
title  to  the  bankrupt's  property  subject  to 
all  equities,  liens,  or  incumbrances,  whether 
created  by  operation  of  law  or  by  act  of 
the  bankrupt,  which  existed  against  the 
property  in  the  hands  of  the  bankrupt,  ex- 
cept such  attachments  and  transfers  as  the 
law  avoids.  Yeatman  v.  New  Orleans  Sav. 
Inst.  95  U.  S.  764,  24:  589 

Stewart  v.  Piatt,  101  U.  S.  731,  25:  816 
Cook  V.  Tullis,  18  Wall.  332,  21 :  933 

Cited  OM  overruled  In   Brackett  y.   Harvey,  26 

Hun,  603. 

DisHnffuiehed  in  Casey  v.  Cavaroe,  96  IT.  S. 
487,  24  L.  ed.  787. 

Cited  in  Teatman  v.  New  Orleans  Sav.  Inst. 
96  U.  S.  766,  24  L.  ed.  590 — Stewart  v. 
Piatt,  101  U.  S.  738,  26  L.  ed.  818— Uauselt 
V.  Harrison,  105  U.  S.  406,  26  L.  ed.  1076 — 
Adams  v.  Collier,  122  U.  8.  391,  30  L.  ed. 
1209,  7  Sup.  Ct.  Rep.  1208 — Hewit  v.  Ber- 
lin Mach.  Works,  194  U.  S.  303.  48  L.  ed. 
988,  24  Sup.  Ct.  Rep.  690 — Thompson  v. 
Fairbanks,  196  U.  S.  626,  49  L.  ed.  686,  25 
Sup.  Ct.  Rep.  306— Scbulze  v.  Bolting,  8  Biss. 
176,  Fed.  Cas.  No.  12,489 — Sicard  v.  Buffalo, 
N.  T.  k  P.  R.  Co.  16  Blatchf.  530.  Fed. 
Cas.  No.  12,831 — Williamson  v.  Colcord,  18 
Nat.  Bankr.  Reg.  320,Fed.  Cas.  No.  17,752 — 
Klmberling  v.  Hartly,  1  McCrary,  139,  1  Fed. 
674 — Mattocks  v.  Baker,  2  Fed.  465 — Doug- 
lass V.  Vogeler,  6  Fed.  67 — Piatt  v.  Mat- 
thews, 10  Fed.  281 — Curry  v.  McCauley,  11 
Fed.  368 — Reber  v.  Gundy.  13  Fed.  66— 
Gildersleeve  v.  Gaynor,  4  Woods,  643,  16 
Fed.  103 — Simon  v.  Openheimer,  20  Fed. 
666 — Rumsey  v.  Town,  20  Fed.  560 — Taylor 
V.  Robertson,  21  Fed.  215 — Sanders  v.  Bar- 
low, 21  Fed.  837 — Clark  v.  Hesekiali,  24 
Fed.  667 — Lippincott  v.   Shaw  Carriage  Co. 

'  84  Fed.  675 — Metropolitan  Nat.  Bank  v. 
Rogers,  47  Fed.  151 — Re  Huddell,  47  Fed. 
207 — Laughlin  v.  Calumet  &  C.  Canal  ft 
Dock.  Co.  13  C.  C.  A.  7,  24  U.  S.  App.  673, 
66  Fed.  446 — Union  P.  R.  Co.  v.  Schiff,  78 
Fed.  219 — Re  Buntrock  Clothing  Co.  92  Fed. 
887— Re  Blmira  Steel  Co.  109  Fed.  474— Re 
New  Tork  Economical  Printing  Co.  49  C. 
C.  A.  186,  110  Fed.  517— Re  Sewell,  111  Fed. 
794 — Hutchinson  v.  Le  Roy,  51  C.  C.  A.  162, 
113  Fed.  206 — ^Re  Garcewlch.  58  C.  C.  A. 
512,  116  Fed.  89 — Duplan  Silk  Co.  v.  Spen- 
cer, 53  C.  C.  A.  327,  117  Fed.  696 — Re 
Standard  Laundry  Co.  63  C.  C.  A.  646,  116 
Fed.  478— Re  Goldsmith,  118  Fed.  766— Re 
Beede,  126  Fed.  866 — Re  Prince,  131  Fed. 
562 — Smith  v.  Perry,  56  Ala.  268 — Tennes- 
see ft  C.  R.  Co.  V.  East  Alabama  R.  Co.  76 
Ala.  529,  61  Am.  Rep.  475— Cain  v.  Sheets, 
77  Ala.  495 — Francisco  v.  Aguirre,  94  Cal. 

183,  29  Pac.  495 — Fouche  v.  Brower,  74  Ga. 
269 — Jenkins  v.  Pierce,  98  111.  661 — Jack  v. 
Weiennett,  115  111.  Ill,  56  Am.  Rep.  129, 
3  N.  E.  446 — Pease  v.  Ritchie.  132  111.  647, 
8  L.R.A.  668,  24  N.  B.  433— Webber  v. 
Clark,  186  HI.  268,  26  N.  E.  360— Lamb  v. 
Morris     (Harrison    v.    Harrison)     118    Ind. 

184.  4  L.R.A.  113,  20  N.  E.  746— Penin- 
sular Stove  Co.  V.  Ellis,  20  Ind.  App.  495, 
51  N.  B.  105 — Whitney  v.  Stone,  80  Ky. 
123 — Newbert  v.  Fletcher,  84  Me.  409, 
24  Atl.  889 — Laughlin  v.  Reed,  89  Me. 
230,  86  Ati.  131— Powell  v.  Lewis, 
05   Me.  87,  49  Atl.  423 — Lynam  v.  Belfast 


Nat.  Bank,  98  Me.  458.  57  Atl.  799— Ohact 
V.  Chapln,  130  Mass.  131 — Haskell  ▼.  Mer- 
rill, 179  Mass.  124.  60  N.  E.  485— Brows 
V.  Brabb,  67  Mich.  22,  11  Am.  St.  Rep.  549. 
84  N.  W.  408 — Walsh  v.  St.  Paul  School 
Furniture  Co.  60  Minn.  400,  62  N.  W.  383— 
Davis  V.  Lumpkin,  57  Miss.  524 — Lancaster 
County  Bank  v.  GiUilan,  49  Neb.  174,  68 
N.  W.  352 — Bsterbrook  Steel  Pen  Mfg.  Co. 
V.  Ahem,  31  N.  J.  Eq.  6 — Shaw  v.  Glen.  37 
N.  J.  Bq.  86 — Martin  v.  Bowen,  51  N.  J.  Eq. 
457,  26  AtL  828— New  York  Security  &  T. 
Co.  V.  Saratoga  Gas  &  Electric  Light  Co. 
30  App.  Div.  93,  51  N.  Y.  Supp.  749— Plckert 
V.  Baton,  81  App.  Div.  426.  81  N.  Y.  Snpp. 
60 — Brunnemer  v.  Cook  &  B.  Co.  89  App. 
Div.  410,  86  N.  Y.  Supp.  954— Hayes  t. 
Dickinson,  9  Hun,  280 — Hewitt  v.  Northup,  9 
Hun,  646 — Re  Stowell.  26  Hun,  260— Shel- 
don V.  Wlckham,  161  N.  Y.  506.  55  S.  E. 
1045^Bninnemer  v.  Cook,  ft  B.  Co.  180  N.  T. 
191,  73  N.  E.  19 — Lindemann  v.  Ingham.  36 
Ohio  St.  11.— Dayton  Nat.  Bank  t.  Mer- 
chants' Nat.  Bank,  37  Ohio  St.  216— Jacobs 
V.  Ervln,  9  Or.  56 — Stewart  v.  Piatt,  37 
Phlla,  Leg.  Int.  118 — Ryder  v.  Ryder,  19 
R.  I.  192,  32  Atl.  919— Hlllman  v.  Moore. 
3  Tenn.  Ch.  458 — Epperson  v.  Robertson,  91 
Tenn.  411,  19  S.  W.  230 — Keller  v.  Smalley. 
63  Tex.  620--QIlbert  v.  Vail,  60  Vt.  265, 
14  AU.  542. 

269.  As  to  everything  except  fraudulent 
conveyances  and  fraudulent  preferences 
under  the  bankrupt  law,  the  assignee  takes 
as  a  purchaser  from  the  bankrupt,  with 
notice  of  all  outstanding  rights  and  equities. 
Dudley  v.  Easton,  104  U.  S.  99,  26:  668 
Cited  in  Long  v.  Bullard,   117   U.  S.  621.  29 

L.  ed.  1006,  6  Sup.  Ct.  Rep.  917 — New  Or- 
leans Nat.  Bkg.  Asso.  v.  Le  Breton,  4  Woods, 
206,  14  Fed.  648 — First  Nat.  Bank  r.  Penn- 
sylvania Trust  Co.  60  C.  C.  A.  102,  124 
Fed.  970 — ^Tennessee  ft  C.  R.  Co.  v.  East 
Alabama  R.  Co.  76  Ala.  529,  61  Am.  Rep. 
475 — Williams  v.  Scott.  122  N.  C.  548,  29 
S.  B  877 — First  Nat  Bank  v.  PennsylTanU 
Trust  Co.  34  Pittob.  L.  J.  (N.  8.)  216— 
Porter  v.  Laxear,  14  W.  N.  C.  262. 

270.  A  trustee  in  bankruptcy  takes  prop- 
erty in  the  same  condition  in  which  the 
bankrupt  held  it.  Humphrey  v.  Tatman,  198 
U.  S.  91,  25  Sup.  Ct.  Rep.  567,  49:  956 
Cited  in  York  Mfg.  Co.  v.  Cassell,  201  U.  8. 

352,  60  L.  ed.  785,  26  Sap.  Ct  Rep.  481— 
Hiscock  V.  Varick  Bank,  206  17.  S.  38.  51 
L.  ed.  952,  27  Sup.  Ct.  Rep.  681 — Security 
Warehousing  Co.  v.  Hand,  206  U.  S.  423,  51 
L.  ed.  1122,  27  Sup.  Ct.  Rep  .720— Re  Platte- 
ville  Foundry  Mach.  Co.  147  Fed.  830. 

271.  Assignees  stand  in  the  place  of  the 
bankrupt ;  they  acquire  his  righto,  which  are 
subordinate  to  all  prior  liens,  legal  and 
equitable,  upon  the  property  in  question. 
Gibson  V.  Warden,  14  Wall.  244,  20:  W 
Di8tingui9hed   in   Casey  v.   Cavaroc,  96  U.  8. 

487,  24  L.  ed.  787— Edmondson  v.  Hyde,  7 
Nat.  Bankr.  Reg.  11,  2  Sawy.  216,  Fed.  Cai. 
No.  4,285. 
Cited  in  Longstreth  v.  Pennock,  20  Wall.  57<k 
22  L.  ed.  452,  21  Nat.  Bankr.  Reg.  95- 
Burnbtsel  v.  Firman,  22  Wall.  178,  22  L 
ed.  769,  11  Nat  Bankr.  Reg.  609— Teatmaa 
V.  New  Orleans  Sav.  Inst.  96  U.  S.  766.  24 
L.  ed.  690 — Creswell  v.  Lanahan,  101  V.  8. 
362,  25  L.  ed.  856 — Stewart  v.  Piatt  101 
U.  S.  739,  26  L.  ed.  818— Casey  v.  Credit 
Mobiller,  2  Woods.  84,  Fed.  Cas.  No.  2.496 
—Re  Collins.  12  BUtchf.  562,  13  Nat  Bankr. 
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Reg.  884,  Fed.  Cas.  No.  8,007 — ^Kane  t. 
Bice,  10  Nat.  Bankr.  Reg.  476,  Fed.  Cas. 
No.  7,609 — Piatt  v.  Stewart,  13  Blatchf.  600, 
Fed.  Cas.  No.  11,220 — Douglass  ▼.  Vogeler, 
•  Fed.  58 — Curry  v.  McCauley,  11  Fed.  368 
— Beber  ▼.  Gundy,  13  Fed.  56 — Clark  ▼. 
Hexeklah,  24  Fed.  667 — Chattanooga  Nat. 
Bank  ▼.  Rome  Iron  Co.  102  Fed.  760 — Re 
Standard  Laundry  Co.  53  C.  C.  A.  646,  116 
Fed.  478 — Schwieser  v.  Tracy,  76  111.  351 — 
Be  Windhorst,  107  Iowa,  62,  77  N.  W.  513— 
Tatman  v.  Humphrey,  184  Mass.  362,  63 
L.R.A.  739,  100  Am.  St.  Rep.  562,  68  N. 
B.  844 — Martin  v.  Bowen,  51  N.  J.  Eq. 
468,  26  AU.  823— Lee  v.  Citizens  Nat.  Bank, 
2  Cin.  Sup.  Ct.  Rep.  307 — Llndemann  v. 
Ingham,  36  Ohio  St.  11 — Stewart  y. 
Piatt,  37  Phlla.  Leg.  Int.  118— Keller  v. 
Smalley,  63  Tex.  520 — CoUender  Co.  y.  Mar- 
shall, 57  Vt.  235 — Cone  y.  lylnson,  4  Wyo. 
254,  36  Pac.  933. 

272.  An  assignee  in  bankruptcy  has  only 
such  rights  of  property  as  the  bankrupt 
had  when  the  proceedings  in  bankruptcy 
were  commenced.  Bacon  v.  International 
Bank,  131  U.  S.  cezvi.  Appx.  and    26:  439 

273.  A  trustee  in  bankruptcy  takes  the 
properly  of  the  bankrupt  subject  to  all  legal 
and  equitable  claims  of  others  not  in  fraud 
of  the  rights  of  general  creditors.  Hauselt 
Y.  Harrison,  105  U.  S.  401,  26:  1075 
DUiinguished  in  Hossack  y.  Graham,  20  Wash. 

189,  55  Pac.  36. 

Cited  in  Adams  y.  Collier,  122  U.  S.  391,  80 
L.  ed.  1209,  7  Sup.  Ct.  Rep.  1208 — Thomp- 
son y.  Fairbanks,  196  U.  S.  526,  49  L.  ed. 
586,  25  Sup.  Ct.  Rep.  306 — Metropolitan  Nat. 
Bank  y.  Rogers,  47  Fed.  151 — Duplan  Silk 
Co.  y.  Spencer,  53  C.  C.  A.  327,  115  Fed. 
695 — Lynam  y.  Belfast  Nat.  Bank,  98  Me. 
458,  57  Atl.  799 — Holmes  y.  Winchester,  133 
Mass.  142 — Baker  y.  ToUes,  68  N.  H.  74, 
36  Atl.  651 — Bowdlsh  y.  Page,  81  Hun,  174, 
30  N.  Y.  Supp.  691 — Sheldon  y.  Wlckham, 
161  N.  Y.  506,  55  N.  E.  1045— Ryder  y. 
Byder,  19  R.  I.  192,  32  Atl.  919 — Edwards 
y.  Barstow,  21  R.  I.  565,  45  Atl.  579 — 
Cowan  y.  Gill,  11  Lea,  684. 

274.  Unless  a  person  holding  a  mortgage 
or  pledge  oi,  or  lien  upon,  property  of  the 
bankrupt,  elects  to  release  the  same,  all 
that  passes  to  the  assignee  by  an  assign- 
ment m  bankruptcy,  or  that  can  be  sold  by 
direction  of  the  court,  is  property  or  rights 
of  the  bankrupt,  or  property  conveyed  by 
the  bankrupt  in  fraud  of  creditors.  Porter 
V.  Lazear,  109  U.  S.  84,  3  Sup.  Ct.  Rep.  58, 

27:  865 
Cited  in  Long  y.  Bullard,  117  U.  S.  621,  29 
L.  ed.  1006,  6  Sup.  Ct.  Rep.  917 — Fleitas 
y.  Mellen,  39  Fed.  131 — Tennessee  &  C.  R. 
Co.  y.  East  Alabama  R.  Co.  75  Ala.  530,  51 
Am.   Rep.   475. 

In  partnership  and  indlTldual  property. 

Remedy  to  Collect  Partner's  Interest 
in  Bankrupt  Property  Transferred 
by  Firm,  see  supra,  228. 

See  also  supra,  93,  Partnership,  129, 
164. 

275.  The  assignee  of  the  estate  of  an  in- 
diyiduAl  partner  of  a  debtor  copartnership 
cannot  maintain  a  suit  to  recoyer  back 
money  previously  paid  to  a  creditor  of  the 
copartnership.     Such   money   can   only   be 


recovered  by  an  assignee  of  the  partnership. 
Amsinck  v.  Bean,  22  Wall.  395,  22:  801 
Cited  in  Harmanson  y.  Bain,  1  Hughes,  201, 
Fed.  Cas,  No.  6,072 — Re  Kenney,  2  N.  B. 
N.  Rep.  144,  97  Fed.  558 — Re  Meyers,  2 
N.  B.  N.  Rep.  112,  97  Fed.  758— Re  Meyer, 
39  C.  C.  A.  370,  98  Fed.  979— Towle  y. 
Hammond,  99  Fed.  517 — Re  Harris,  108 
Fed.  518 — Re  Denning,  114  Fed.  220 — Re 
Green,  116  Fed.  121 — Re  Mercur,  116  Fed. 
656 — Ludowlcl  Roofing  Tile  Co.  y.  Penn- 
sylvania Inst.  116  Fed.  662 — Re  Mercur,  58 
C.  C.  A.  475,  122  Fed.  387 — Corey  v.  Perry, 
67  Me.  144,  24  Am.  Rep.  15 — Russell  v.  Cole, 
167  Mass.  10,  57  Am.  St.  Rep.  432,  44  N. 
E.  1057 — Thompson  v.  First  Nat.  Bank,  84 
Miss.  60,  36  So.  65 — Hodgskin  v.  Helm,  33 
Misc.  550,  67  N.  Y.  Supp.  876 — Poll  Ion  v. 
Lawrence,  77  N.  T.  218 — Dailgherty  iy. 
Strauss,  1  Tex.  App.  Civ.  Cas.  (White  &  W.) 
i  892— Undsey  v.  Corkery,  29  Gratt.  654. 

276.  Under  a  separate  commission  of 
bankruptcy  against  one  partner,  only  his 
private  property  and  interest  in  the  joint 
funds  pass  to  the  assignee;  and  this  inter- 
est is  subject  to  the  claim  of  the  copartners. 
Harrison  v.  Sterry,  5  Cranch,  289,  3:104 
Cited  in  Ez  parte  Harts,  1  N.  T.  Legal  Obs.  41, 

Fed.  Cas.  No.  6.174 — Clarke  v.  Stan  wood,  166 
Mass.  381,  84  L.R.A.  380,  44  N.  E.  537. 

277.  Policies  insuring  the  life  of  one 
member  of  a  bieuikrupt  partnership,  pay- 
able, one  to  him  or  his  legal  representatives, 
and  the  other  to  his  wife  or  children  or  to 
him,  in  the  event  of  their  death  before 
his,  which  have  been  individually  pledged 
by  him,  do  not  belong  to  the  partnership 
estate,  although  the  partnership  may  have 
pledged  the  policies  in  connection  with  his 
separate  individual  pledge.  Hiscock  v.  Var- 
ick  Bank,  206  U.  S.  28,  27  Sup.  Ct.  Rep. 
681,  61:945 

278.  The  assignee  of  two  bankrupts,  for- 
mer members  of  a  partnership,  can  reduce 
to  his  possession  whatever  is  owing  to  the 
bankrupts,  and  what  they  have  disposed  of 
in  fraud  of  the  bankrupt  law,  but  he  can- 
not question  a  transaction  between  mem- 
bers of  the  partnership  not  forbidden  by 
the  bankrupt  laws.  Wight  v.  Condict,  154 
U.  S.  666,  Appx.  and  14  Sup.  Ct.  Rep.  1215, 

26:  562 

editorial  note. 

[Effect  of  adjudication  of  bankruptcy  of 
partnership  to  subject  the  separate  estates 
of  the  partners  to  administration  in  bank- 
ruptcy.   5  L.R.A.(N.S.)   654.] 

In  property  subject  to  prior  lien  or  en- 
cumbrance. 

As  against  Receiver's  Claim  to  Money 

Awarded  by  (jovemment,  see  supra, 

117. 
As  to  Pending  Foreclosure,  see  supra, 

121. 
Abandonment,  see  supra,  253. 
Right  of  Encumbrancers  to  Notice  of 

Sale,  see  infra,  317,   318. 
Sale    Free    from    Prior    Encumbrances, 

see    infra,    328-332. 
Right   to   Contest   Secured   Claim,   see 

infra,  373. 
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Right  to  Subject   Security  to 

see  infra,  374. 
See  also  supra,  94,  95;  Mortgage,  139. 

279.  Liens  and  mortgages  valid  under 
state  law  must  be  protected  by  the  district 
courts  in  bankruptcy.  Nugeat  v.  Boyd,  3 
How.  426,  11:664 
Cited  in  Markson  y.  Haney,  47  Ind.  86 — Clif- 
ton y.  Foster,  103  Mass.  235,  4  Am.  Rep. 
539. 

280.  The  lien  of  an  attachment  is  not  de- 
feated by  interposing  the  plea  of  bank- 
ruptcy as  a  bar  to  judgment;  but  the  jiidg- 
ment  may  be  collected  out  of  the  attached 
property  only.  Colby  v.  Ledden,  7  How. 
626,  12: 847 
Peck  V.  Jenness,  7  How.  612,  12:  841 
Cited  in  Gibson  y.  Warden,  14  Wall.  248,  20 

L.  ed.  800— Hill  y.  Harding,  130  U.  S.  703, 
32  L.  ed.  1084,  9  Sup.  Ct.  Rep.  725— Corner 
y.  Miller,  1  Nat.  Bankr.  Reg.  408 — Stoddard 
T.  Locke,  9  Nat.  Bankr.  Reg.  73 — ^Reed  y. 
BuIIington,  11  Nat.  Bankr.  Reg.  412 — Kaiser 
y.  Richardson,  14  Nat.  Bankr.  Reg.  301 — Re 
Albrecht,  17  Nat.  Bankr.  Reg.  289,  Fed.  Cas. 
No.  145 — Re  Brinkman,  7  Nat.  Bankr.  Reg. 
432,  Fed.  Cas.  No.  1,884 — Re  Clapp,  2  Low. 
Dec.  469,  Fed.  Cas.  No.  2,785— Re  Fortune, 
2  Nat.  Bankr.  Reg.  663,  Fed.  Cas.  No.  4,955 — 
Re  Joslyn,  2  Biss.  238,  Fed.  Cas.  No.  7,550 — 
Samson  y.  Burton,  5  Ben.  342,  Fed.  Cas. 
No.  12,286 — Re  Wynne,  Chase,  Dec.  256,  Fed. 
Cas.  No.  18,117 — Fuller  y.  Aylesworth,  21 
C.  C.  A.  510,  43  U.  S.  App.  657,  75  Fed.  700 
— Sims  y.  Jacobson,  51  Ala.  100 — Holladay 
y.  Hare,  69  Cal.  517,  11  Pac.  28 — Upton  y. 
Hubbard,  28  Conn.  288,  73  Am.  Dec.  670 — 
Stanley  y.  Sutherland,  54  Ind.  344 — Bowley 
y.  Bowley,  41  Me.  546 — ^Bowman  y.  Harding, 
1^6  Me.  561 — Cunningham  y.  Hall,  69  Me. 
^54 — ^Thomas  y.  Brown,  67  Md.  517 — Ray 
y.  Wight,  119  Mass.  427,  20  Am.  Rep.  333— 
Gibson  y.  Green,  45  Miss.  219 — Miller  y. 
Bowles,  68  N.  Y.  256 — Holyoke  y.  Adams, 
59  N.  Y.  241— Galbraith  y.  Fisher,  22  Pa. 
416 — Stoddard  y.  Locke,  48  Yt.  576,  5  Am. 
Rep.  308. 

in  pledge  by  bankrupt. 

281.  As  a  bankrupt  cannot  call  on  a  bank, 
holding  notes  as  collateral,  to  return  the 
notes,  until  the  debt  for  which  the  security 
was  giyen  is  paid,  the  assignee  cannot. 
3acon  v.  International  Bank,  131  U.  8.  ccxyi. 
Appx.  and,  26:  439 

282.  Where  a  pledge  of  property  was 
made  in  good  faith  by  a  bankrupt,  and  for 
A  valuable  consideration,  and  not  in  viola- 
tion of  the  provisions  of  the  bankrupt  law, 
his  assignee  cannot  recover  the  property  ex- 
cept by  redeeming  it.  Yeatman  v.  New 
Orleans  Sav.  Inst.  95  U.  S.  764,  24:  589 
Cited  In  Lewis  v.  Dill«rd,  22  C.  C.  A.  492,  40 

U.  S.  App.  404,  76  Fed.  602 — First  Nat. 
Bank  y.  Pennsylvania  Trust  Co.  60  C.  C. 
A.  102,  124  Fed.  970 — Van  Cise  y.  Mer- 
chants Nat.  Bank,  4  Dak.  500,  33  N.  W. 
897 — Taylor  v.  Taylor,  59  N.  J.  Eq.  88,  45 
Atl.  440 — First  Nat.  Bank  y.  Pennsylvania 
Trust  Co.  34  Pittsb.  L.  J.  N.  S.  216. 

283.  A  pledgee  can  sell  the  pledge  after 
an  adjudication  in  bankruptcy  against  the 
pledgeor.    Jerome  v.  McCarter,  94  U.  S.  734, 

24:136 

Cited  In  Yeatman  v.  New  Orleans  Say.  Inst.  95 

U.  S.  766,  24  L.  ed.  590— Stewart  v.  Piatt, 


101  U.  B.  739,  25  L.  ed.  818— Fidelity  las. 
T.  ft  8.  D.  Co.  v.  Roanoke  Iraii  Co.  81  Fed. 
449 — Jacquet  v.  Creditors,  38  La.  Ann.  867 
— Dayton  Nat.  Bank  v.  Merchants'  Nat 
Bank,   87   Ohio   St   216. 

In    oondltional    acreement    to   lell  to 
bankrupt. 

284.  An  assignee  in  bankruptcy  acquires 
no  rights  under  an  agreement  made  by  a 
third  person  to  sell  property  to  the  biuik- 
rupt  only  on  certain  conditions  as  to  pay- 
ment, where,  before  filing  the  petition  in 
bankruptey,  the  bankrupt  had  wholly  failed 
to  perform  the  conditions.  Norton  v.  Hood, 
124  U.  S.  20,  8  Sup.  Ct.  Bep.  367,  31 :  364 
Cited  in  Re  Garcewich,  68  C.  C.  A.  512,  US 

» ed.  89. 

In  usury  paid  by  bankrupt. 

285.  A  trustee  in  bankruptcy  has  no 
greater  right  to  recover  back  money  or  inter- 
est paid  to  discharge  usurious  loans  made 
without  intention  to  defeat  the  provisions 
of  the  bankrupt  act  than  the  bankrupt  him- 
self. Tiffany  v.  Boatman's  Sav.  Inst.  18 
Wall.  375,  21 :  868 
Cited  in  Burnhlsel  v.  Firman,  22   Wall.  178, 

22  L.  ed.  769,  11  Nat.  Bankr.  Reg.  509— 
Crocker  v.  First  Nat  Bank,  4  Dill.  861,  F»d. 
Cas.  No.  3,397 — Re  Smith,  16  Nat.  Bankr. 
Reg.  461,  Fed.  Cas.  No.  12,990 — Wright  v. 
First  Nat.  Bank,  18  Nat.  Bankr.  Reg.  88,  8 
Biss.  245,  Fed.  Cas.  No.  18,078 — ^Re  Kellogg, 
57  C.  C.  A.  549,  121  Fed.  333 — Lasater  ▼. 
First  Nat.  Bank,  96  Tex.  848,  72  S.  W.  1057. 

286.  Under  a  statute  authorizing  an 
action  by  a  person  paying  usurious  interest, 
or  his  representatives,  to  recover  a  penalty 
therefor,  the  trustee  in  bankruptcy  of  such 
person  can  maintain  the  action.  Tiffany 
V.  National  Bank,  18  Wall.  409,  21 :  862 
Cited  in  Markson  v.  First  Nat.  Bank.  Fed.  Cai. 

No.  9,097— Wright  T.  First  Nat.  Bank,  8 
Biss.  244,  Fed.  Cas.  No.  18,078— Lonlsville 
Trust  Co.  y.  Kentucky  Nat.  Bank,  87  Fed. 
147. 

In  oonTeyance  recelTed  In  fraud. 

See  also  supra,  158. 

287.  Only  the  defeaaible  title  of  the 
fraudulent  vendee  passes  to  his  assignee 
in  bankruptcy,  and  such  title  may  be  ds* 
termined  by  a  prompt  disaffirmance  of  the 
contract  by  the  vendor.  Donaldson  ▼. 
Farwell,  93  U.  S.  631,  23:993 
Cited  In  Stewart  v.  Piatt,  101  U.  8.  789.  26  L. 

ed.  818 — ^Porter  v.  Lasear,  109  U.  8.  86.  27 
L.  ed.  866,  3  Sup.  Ct.  Rep.  58 — Hewit  v. 
Berlin  Mach.  Works,  194  U.  S.  303,  48  L.  ed. 
988,  24  Sup.  Ct  Rep.  690 — Schults  v.  Bolt- 
ing, 8  Biss,  175,  Fed.  Cas.  No.  12,489— Be 
Walnip,  1  McCrary,  70,  1  Fed.  288— Mat- 
tocks y.  Baker,  2  Fed.  455— Davis  v.  Stew- 
art, 3  McCrary,  175,  8  Fed.  804— Jeffrey  t. 
Brown,  29  Fed.  483— Chattanooga  Nat  Bank 
y.  Rome  Iron  Co.  102  Fed.  760— Re  Gaice- 
wich,  53  C.  C.  A.  512,  115  Fed.  89— Be 
Standard  Laundry  Co.  53  C.  C.  A.  646,  116 
Fed.  478— Re  Reynolds,  133  Fed.  589— T«i- 
nessee  &  C.  R.  Co.  v.  East  Alabama  B.  Co. 
75  Ala.  529,  51  Am.  Rep.  475 — Fonche  v- 
B  rower,  74  Ga.  269 — Peninsular  Store  Co.  t. 
Ellis,  20  Ind.  App.  495,  51  N.  E.  105— New- 
bert  v.  Fletcher,  84  Me.  409,  24  Atl.  SS9— 
Kenney  v.  Ingalls,  126  Mass.  489— DlcUnson 
V.  Central  Nat  Bank,  129  Mass.  283,  87  AB. 
Rep.   351 — Goodwin   v.   Maasachnsetts  U^a 
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A  T.  Co.  162  Ma88.  109,  25  N.  E.  100— 
Tufts  V.  Thempaon,  22  Mo.  App.  568 — Martin 
▼.  Bowen,  51  N.  J.  Eq.  458,  26  Atl.  828 — 
Keller  v.  Smalley,  68  Tez.  520. 

In    property   conveyed  Tolnntarily. 

Removal    for    Failure    to    Pursue,    see 

supra,  99. 
See  also  supra,  241-246. 


L  A  voluntary  deed  by  a  bankrupt 
withoiit  any  fraud,  being  good  as  between 
him  and  his  grantees,  cannot  be  questioned 
by  his  assignee  in  bankruptcy,  but  only  by 
those  who  were  creditors  at  the  date  of 
the  conveyance.  Adams  v.  Collier,  122  U. 
S.  382,  7  Sup.  a.  Rep.  1208,  30:  1207 

Warren  v.  Moody,  122  U.  S.  132,  7  Sup.  Ct. 
Rep.  1063,  30:1108 

Diatintfuiahed  in  Be  Thomas,  45  Fed.  792. 

Cited  In  Adams  v.  ColUer,  122  U.  8.  891,  80 
lu  ed.  1209,  7  Sup.  Ct.  Rep.  1,208 — Be  Thom- 
afi,  45  Fed.  792 — Metropolitan  Nat.  Bank  v. 
Rogers,  47  Fed.  151 — Metropolitan  Nat.  Bank 
T.  Rogers,  3  C.  C.  A.  671,  8  U.  8.  App.  406, 
53  Fed.  778 — Laughlin  r.  Calumet  ft  C.  Canal 
&  Dock  Co.  18  C.  C.  A.  6,  24  U.  8.  App.  578, 
65  Fed.  445 — Re  Garcewicb,  53  C.  C.  A.  512, 
115  Fed.  89 — McEachln  v.  Warren,  92  Ala. 
556,  9  So.  197— Brown  v.  Brabb,  67  Mich.  22, 
11  Am.  St.  Rep.  549,  b4  N.  W.  403 — Ryder 
▼.  Ryder,  19  B.  I.  192,  82  Atl.  919. 

Dower  and  homestead  rights. 

289,  290.  It  is  no  part  of  the  duty  of  the 
assignee  of  a  bankrupt  to  protect  the  dower 
rights  of  the  wife  of  the  bankrupt  against 
her  own  acts  before  the  bankruptcy,  or  the 
homestead  rights  of  the  bankrupt  or  his 
wife  as  against  encumbrancers  whose  title 
is  superior  to  his  own.  Dudley  v.  Easton, 
104  U.  S.  99,  26:  668 

Norton  t.  Switzer,  93  U.  S.  355,        23:  903 

291.  The  setting  apart  of  a  homestead  to 
a  bankrupt  under  U.  S.  Rev.  Stat.  §  6045, 
does  not  relieve  the  property  from  the 
operation  of  liens  created  by  contract  be- 
fore the  bankruptcy.  Long  v.  Bullard,  117 
U.  a  617,  6  Sup.  Ct.  Rep.  917,  29:  1004 
Cited  In  Broach  v.  Powell,  79  Ga.  82,  3  8.  B. 

763 — Paxton  v.  Scott,  66  Neb.  887,  92  N.  W. 
611. 

Time  of  vesting  in  trustee. 

292.  The  title  of  the  assignee  in  bank- 
ruptcy, to  the  property  of  the  bankrupt, 
vests  by  relation  to  the  commencement  of 
the  proceedings  in  bankruptcy,  although  the 
property  was  then  attached  on  mesne  pro- 
cess served  within  four  months  before  as 
the  property  of  the  debtor.  Conner  ▼.  Long, 
104  U.  S.  228,  26:  723 
International  Bank  v.  Sherman,  101  U.  S. 

403,  25: 866 

DiaUngui9hed  in  Re  Mullen,  101  Fed.  417. 

Cited  In  Conner  v.  Long.  104  U.  8.  280,  26  L. 
ed.  724 — Chapman  v.  Brewer,  114  U.  8.  168, 
29  L.  ed.  87,  5  Sup.  Ct.  Rep.  799 — Mueller  v. 
Nugent,  184  U.  S.  14,  46  L.  ed.  411,  22  Sup. 
Ct.  Rep.  269 — Taylor  v.  Irwin,  20  Fed.  617 — 
Taylor  v.  Robertson,  21  Fed.  215 — Re  Brooks, 
91  Fed.  509 — Re  Nathan,  92  Fed.  592 — Nor- 
croBS  V.  Nathan,  2  N.  B.  N.  Rep.  408.  99  Fed. 
417 — ^Wayne  Knitting  Mills  v.  Nugent.  3  N. 
B.  N.  Rep.  36,  104  Fed.  534— Re  Krinaky, 
112  Fed.  975 — Re  Gutman,  114  Fed.  1010 — 
U.  S.  IMg.— 57 


Re  Tone,  115  Fed.  918 — Re  Davis,  119  Fed. 
953 — Chesapeake  Shoe  Co.  v.  Seldner,  58 
CCA.  264,  122  Fed.  596 — Re  Antigo  Screen 
Door  Co.  59  C  C.  A.  253,  123  Fed.  254 — 
Re  Reynolds,  127  Fed.  762— Re  Tweed,  131 
Fed.  358 — Re  Mertens,  131  Fed.  515 — ^Re 
Moody,  131  Fed.  528— Re  Smith,  132  Fed. 
303 — Re  Dnckcr.  133  Fed.  775 — Re  Mertens, 
134  Fed.  105— Sullivan  v.  Rabb,  86  Ala.  441, 
5  So.  746 — Brown  v.  Wygant,  6  Mackey,  454 
— Northwestern  Mut.  L.  Ins.  Co.  v.  Kidder, 
162  Ind.  391,  66  L.R.A.  94,  70  N.  E.  489— 
Leathern  k  S.  Lumber  Co.  v.  Nalty,  109  La. 
336,  33  So.  354 — Crosby  v.  Spear,  98  Me. 
544,  09  Am.  St.  Rep.  424.  57  Atl.  881— 
Riley  V.  Carter,  76  Md.  612,  19  L.R.A.  499, 
35  Am.  St.  Rep.  443,  25  Atl.  667 — Kennedy 
V.  Pierce's  Loan  Co.  100  Mo.  App.  272,  73 
8.  W.  357 — Wilkinson  v.  Raymond,  80  App. 
Div.  381,  81  N.  Y.  Supp.  82 — Epperson  v. 
Robertson,  91  Tenn.  412,  19  S.  W.  230. 

293.  Where  a  proceeding  in  bankruptcy 
was  commenced  prior  to  the  levy  of  an  at- 
tachment issued  by  a  state  court  on  land 
belonging  to  the  debtor,  the  assignment  in 
bankruptcy  subsequently  made  related  back 
and  vested  title  in  the  assignee  in  bank- 
ruptcy. Chapman  v.  Brewer,  114  U.  S.  158, 
5  Sup.  Ct.  Rep.  799,  29:  83 

294-5.  Although  the  bankrupt  act,  §  14, 
provides  that  the  assignment  or  conveyance 
directed  therein  shall  relate  back  to  the 
commencement  of  the  proceedings,  the  in- 
strument of  assignment  cannot  operate, 
either  retrospectively  or  prospectively,  be- 
fore it  is  executed.  Hampton  v.  Rouse,  22 
Wall.  263,  22:755 

Preserration  of  existing  liens  and  suits. 
Effect   of  Avoidance   of   Junior   Liens, 

see  infra,  306. 
Restriction  of  Claim  to  Deficiency  after 

Exhausting  Security,  see  infra,  375, 
See  also  supra,  23,  217,  248,  279-283. 

296,  297.  Whatever  is  a  valid  lien  or 
security  upon  property,  real  or  personal,  by 
the  laws  of  any  state,  is  exempted  from 
the  operation  of  the  bankrupt  act  of  1841. 
Re  City  Bank  of  New  Orleans,  3  How.  292, 

11:603 
Peck  V.   Jenness,  7   How.   612,  12.841 

Ctted  in  Metcalf  Bros.  v.  Barker,  187  U.  S.  173, 
47  L.  ed.  126,  23  Sup.  Ct.  Rep.  67— Re 
Wynne,  Chase,  Dec.  256,  Fed.  Cas.  No.  18,117 
— ^Tbe  Menominie,  36  Fed.  199 — Donald  v. 
Hewitt,  33  Ala.  547,  73  Am.  Dec.  431— 
Stem  V.  Simpson,  62  Ala.  196 — Brown  v. 
Newman,  66  Ala.  277 — Conner  v.  Southern 
Uzp.  Co.  42  Qa.  38,  5  Am.  Rep.  543 — An- 
derson V.  Anderson,  65  Oa.  523,  38  Am.  Rep. 
797 — Sosnowski  v.  Rape,  69  Ga.  552 — Reed 
V.  Bulin^on,  49  Miss.  226 — Perkins  v.  Gib- 
son, 51  Miss.  703,  24  Am.  Rep.  644 — Merrill  v. 
Jordan,  60  N.  H.  426 — Arnold  v.  Treviranus, 
78  App.  Dlv.  501,  79  N.  Y.  Supp.  732 — 
Re  Straus,  61  How.  Pr.  248 — Re  Allen,  24 
Hun,  412— Oalbraitli  v.  Fisher,  22  Pa.  415 — 
Goodsetl  V.  Benson,  13  R.  I.  254 — Baum  v. 
Stem,  1  S.  C.  N.  S.  419 — ^McCance  v.  Taylor, 
10  Gratt.  584. 
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298.  Where  the  mortgagor  is,  during  the 
foreclosure,  declared  a  bankrupt,  his  as- 
signee in  bankruptcy  takes  the  title,  sub- 
ject to  such  foreclosure  proceedings,  and 
his  rights  are  foreclosed  by  the  subsequent 
decree  and  sale.    Eyster  v.  Gaff,  91 U.  S.  521, 

23:  403 
Cited  in  Mellen  y.  Moline  Malleable  Iron  Works, 
131  U.  S.  371.  33  L.  ed.  184,  9  Sup.  Ct.  Rep. 
781 — Belmont  Nail  Co.  v.  Columbia  Iron  & 
Steel  Co.  46  Fed.  11 — Muser  v.  Kern,  55  ITed. 
918— Randall  v.  Lower,  98  Ind.  261— Davis 
V.  Barton,  130  Ind.  402,  80  N.  B.  512 — Noyes 
y.  Crawford.  118  Iowa,  20,  96  Am.  St.  Rep. 
363.  91  N.  W.  799 — Fisher  y.  Lewis,  69  Mo. 
630 — Mount  v.  Manhattan  Co.  43  N.  J.  £q. 
29,  9  Atl.  114 — Houston  y.  Timmerman,  17 
Or.  504,  4  L.R.A.  719.  11  Am.  St.  Rep.  848, 
21  Pac.  1037— Bray  y.  Aikin,  60  Tex.  692— 
Gibbs  y.  Logan,  22  W.  Va.  212. 

299.  Proceedings  in  bankruptcy  do  not 
dissolve  an  attachment  issued  by  a  state 
court  and  levied  upon  the  property  of  the 
bankrupt  more  than  four  months  prior  to 
their  commencement;  and  a  judgment  can 
be  entered  for  the  sale  of  the  property,  not- 
withstanding a  discharge  is  pleaded  in  bar 
of  the  action.  Davis  ▼.  Freidlander,  104  U. 
S.  570,  26:  818 

300.  Where  the  mortgaged  property  has 
been  converted  into  money,  the  lien  of  the 
mortgage  follows  the  fund  into  the  hands 
of  an  assignee  in  bankruptcy  and  binds  it 
there.     Gibson  ▼.  Warden,  14  Wall.  244, 

20:797 
Cited  in  Farmers'  ft  M.  Nat.  Bank  t.  Deford, 
83  Md.  811,  84  AtL  788. 

301.  A  creditor  cannot,  after  an  act  of 
bankruptcy  of  which  he  has  full  knowledge, 
by  proceeding  in  a  state  court  obtain  a  valid 
lien  on  the  bankrupt's  property,  to  the  ex- 
clusion of  other  creiditors,  such  a  lien  being 
inconsistent  with  the  act  of  1841,  §  2,  avoid- 
ing payments,  securities,  etc.,  to  a  creditor 
with  notice  (such  notice  being  defined  to 
consist  of  information  of  a  prior  act  of 
bankruptcy),  and  not  being  saved  by  the 
proviso  saving  all  liens,  mortgages,  or  other 
securities  on  property  which  may  be  valid 
under  state  law,  if  not  inconsistent  with 
the  provision  above  recited.  Shawhan  v. 
Wherritt,  7  How.  627,  12:  847 
Di8tinoui€hed    in    Day    v.    Bardwell,    8    Nat. 

Bankr.  Reg.  466. 

Cited  in  Commercial  Bank  v.  Buckner,  20  How. 
120.  15  L.  ed.  867 — Buchanan  v.  Smith.  16 
Wall.  307.  21  L.  ed.  266 — Avery  v.  Johann,  3 
Nat.  Bankr.  Reg.  146,  Fed.  Cas.  675— -Bald- 
win, y.  Raplee,  4  Ben.  448.  Fed.  Cas.  No.  801 
— Re  Black.  2  Ben.  207,  1  Nat.  Bankr.  Reg. 
363,  Fed.  Cas.  No.  1,467 —  Seattle  v.  Gardner, 
4  Ben.  497.  4  Nat.  Bankr.  Reg.  339,  Fed. 
Cas.  No.  1.195 — Catlln  v.  Hoffman.  2  Sawy. 
491,  Fed.  Cas.  No.  2,521— Graham  v.  SUrk. 
3  Ben.  5^5.  3  Nat.  Bankr.  Reg.  370.  Fed.  Cas. 
No.  6.676 — Re  Gregg,  4  Nat.  Bankr.  Reg.  457. 
Fed.  Cas.  No.  5,797— Grow  v.  Ballard,  2  Nat. 
Bankr.  Reg.  196.  Fed.  Cas.  No.  5,848 — Has- 
kell y.  IngallB.  5  Nat.  Bankr.  Reg.  210.  Fed. 
Cas.  No.  6.193 — ^Re  Wallace.  Deady.  436.  Fed. 
Cas.  No.  17,094 — Re  Kingsbury,  3  Nat.  Bankr. 
Reg.  323,  Fed.  Cas.  No.  7,816 — Re  Lord,  5 
Nat.  Bankr.  Reg.  882,  Fed.  Cas.  No.  8,603 — 
Re  Mallory,  1  Sawy.  93,  6  Nat.  Bankr.  Beg. 


27,  Fed.  Cas.  No.  S,991 — Tuttle  r.  Tniax,  1 
Nat.  Bankr.  Reg.  602,  Fed.  Cas.  No.  14.277 — 
Warren  v.  Delaware,  L.  &  W.  R.  Co.  7  Nat. 
Bankr.  Reg.  454,  Fed.  Cas.  No.  17.194 — Zahm 
y.  Fry,  9  Nat.  Bankr.  Reg.  653,  Fed.  Cas.  No. 
18.198 — AnshutB  v.  Hoerr,  1  Fed.  596. 

302.  A  state  statute  which  provides  that 
where  property  of  a  tenant  is  seized  and 
sold  under  execution,  the  rent  due  for  a 
period  not  exceeding  one  year  for  the 
premises  upon  which  the  property  seized 
is  found  shall  be  paid  first  out  of  the  pro- 
ceeds of  the  sale,  applies  to  a  seizure 
and  sale  by  an  assignee  in  bankruptcy; 
and  he  must  pay  such  rent  before  distrib- 
uting the  proceeds  to  creditors.  Long- 
streth  ▼.  Pennock,  20  Wall.  575,  22:  451 
Cited  In  Austin  y.  O'Reilly,  2  Woods.  672.  Fed. 

Cas.  No.  666^Re  Robinson.  Fed.  Cas.  No. 
11,944 — Malcomson  y.  Wappoo  Mills,  86  Fed. 
910— Re  Hooyer.  118  Fed.  137— WUson  y. 
Pennsylyania  Trust  Co.  62  C.  C.  A.  876.  114 
Fed.  748— Re  Mitchell,  116  Fed.  96— Re  Da- 
ble.  117  Fed.  796— Re  Olewine.  126  Fed.  841 
— Bz  parte  Barnes,  84  Ala.  643.  4  So.  769 — 
Gibson  y.  Gautier.  1  Mackey,  42 — Oaither  ▼. 
Stockbridge.  67  Md.  228.  9  Atl.  632— Re 
Gerson.  8  Pa.  Dist.  R.  281 — ^Re  Nelson.  82 
Pittsb.  L.  J.  N.  S.  269. 

303.  In  Louisiana  an  assignee  in  bank- 
ruptcy is  not  entitled  to  the  proceeds  of 
goods  seized  to  pay  rent  in  arrear  until  after 
the  rent  is  paid.  Marshall  t.  Knox,  1^ 
Wall.  561,  21:48t 

304.  Liens  acquired  by  attaching  erod- 
itors  on  real  property  which,  but  for  sndi 
attachments,  would  have  passed  to  a  sub- 
sequent purchaser  under  an  unreoorded 
deed,  may  be  preserved  for  the  benefit  of 
the  estate  of  the  bankrupt  debtor  by  a. 
court  of  bankruptcy  in  the  exercise  of  ita 
discretionary  power,  under  the  bankmpit 
act  of  July  1,  1898  (30  SUt.  at  L.  565, 
chap.  541,  U.  S.  Comp.  Stat.  1901,  p.  3450), 
§  67 f,  to  preserve  for  the  benefit  of  t1i» 
estate  rights  under  liens  obtained  against 
an  insolvent  within  four  months  prior  to 
the  filing  of  a  petition  in  bankruptej 
against  him,  since  to  construe  this  prori- 
sion  as  referring  only  to  liens  upon  prop- 
erty which,  if  such  liens  were  annuIM, 
would  pass  to  the  trustee  of  the  bank- 
rupt, would  restrict  its  application  to  a 
contingency  already  provided  for  by  a  prior 
clause  in  that  section,  annulling  all  such 
Hens,  and  providing  that  property  affected 
thereby  shall  pass  to  the  trustee  as  part 
of  the  estate.  McHarg  v.  Staake,  202  U. 
S.  150,  26  Sup.  Ct  Rep.  584.  50:  971 
First  Nat.  Bank  v.  Staake,  202  U.  &  141, 

26  Sup.  Ct.  Rep.  580,  50:  067 

Cited  in  Re  Cramond,  145  Fed.  971. 

Effect  of  avoidance  to  let  in  other  liens. 

305.  Where  a  debtor  made  an  assign- 
ment of  his  property  for  the  benefit  of  hia 
creditors,  which  was  set  aside  in  faTor  of 
his  subsequent  assignee  in  bankruptcy,  a 
creditor  who  had  levied  upon  the  assigned 
property  under  execution,  after  the  assign- 
ment and  before  the  proceedings  In  hank- 
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mptcy,    secures   thereby   no    priority    over 

the  other  creditors  of  the  bankrupt.     Reed 

V.  Mclntyre.  98  U.  S.  507,  25:  171 

Cited  in  Boese  v.  King,  108  U.  S.  386.  27  L. 

ed.    763,    2    Sup.    Ct.    Rep.    765 — George    M. 

West  Co.  V.  Lea  Bros.  174  U.  S.  596,  43  L. 

ed.  1100,  19  Sup.  Ct.  Rep.  836 — ^Re  Temp|% 

6  Sawy.  77,   Fed.  Cas.  No.  13,826 — Claridge 

v.Kuixner,  1  Fed.  404 — Means  v.  Montgomery, 

23  Fed.  428 — Sutton  Mfg.  Co.  ▼.  Hutchinson, 

11   C.  C.  A.  331,  24  U.  S.  App.  145.  63  Fed. 

507— Re  Sievers.  91  Fed.  368-— Re  Cartis,  91 

Fed.   741— Re  Chase,  59   C.  C.  A.  634,    124 

Fed.  758 — Rochester  v.  Sniliyan,  2  Ariz.  79, 

11  Pac.  68 — Ketcham  y.  McNamara,  72  Conn. 
712,  60  L.R.A.  643,  46  Atl.  146— Feltensteln 
y.  Stein,  167  111.  32,  45  N.  B.  602-— Sears  y. 
Wise,  62  App.  Diy.  122,  64  N.  Y.  Supp.  1068 
— Re  Stowell,  26  Hun,  260 — Dempster's  Es- 
tate, 14  Phila.  449,  38  Fhila.  Leg.  Int.  26— 
Akers  y.  Rowan,  33  S.  C.  476,  10  L.R.A.  716, 

12  S.  E.  165 — Pettlt  y.  Parsons,  9  Utah, 
227,  33  Pac.  1038. 

Effect  of  avoidance  of  Junior  liens. 

306.  The  trustee  in  bankruptcy  has  no 
greater  rights  as  against  the  bankrupt's 
chattel  mortgagee,  who  has  taken  posses- 
sion of  after-acquired  property  under  the 
mortgage,  than  he  otherwise  would  haye, 
because  of  the  existence,  at  the  time  of  the 
taking  such  possession,  of  an  attachment 
and  second  chattel  mortgage  which  were 
both  diasolved  by  the  bankruptcy  proceed- 
ings, being  respectively  levied  and  given 
within  four  months  of  the  filing  of  the 
petition  in  bankruptcy.  Thompson  v.  Fair- 
banks, 196  U.  S.  516,  25  Sup.  Ct.  Rep.  306, 

49:  577 
Cited  in  Security  Warehousing  Co.  v.  Hand,  206 
U.  8.  423,  51  L.  ed.  1122,  27  Sup.  Ct.  Rep. 
720 — Bush  y.  Export  Storage  Co.  136  Fed. 
941— Re  Hunt,  130  Fed.  288 — Security  Ware- 
hooaing  Co.  v.  Hand,  74  C.  C.  A.  196,  148 
Fed.  42— Wood  y.  United  States  Fidelity  a 
G.  Co.  143  Fed.  427— Re  Cutting,  145  Fed. 
389 — Re  Cramond,  145  Fed.  976 — Lindeke  v. 
Associate  Realty  Co.  77  C.  C.  A.  65,  146  Fed. 
639 — Re  Platteyllie  Foundry  ft  Mach.  Co.  147 
Fed.  830 — Richardson  y.  Winnislmmet  Nat. 
Bank,  189  Mass.  33,  75  N.  EL  97. 


Vm.  Actions  By  and  Against  Trustee 

or  Assignee, 

Jurisdiction,  see  supra,  II.  a,  b. 

General  Nature  and  Forms  of  Procedure,  see 

supra.  II.  c. 
Bemedy  to  Collect  or  Recover  Assets,  see 

supra,  VI.  c. 
Suing  Trustee  in  State  Court,  see  supra,  33. 
Right  to  Assert  Immunity  from  State  Court, 

see  supra.  34 
Presentment  and  Proof  of  Claims,  see  infra, 

X.  b. 
Right  of  Assignee  to  be  Heard  on  Appeal, 

see  Appeal  and  Error,  4046. 
Suit  by   Assignee  to   Enforce   Stockholder's 

Liability,    see    Corporations,    600,    602, 

653,  656-658. 
Jurisdiction   of   State   Courts   to   Foreclose 

Mortgage     Pending     Bankruptcy,     see 

Ocmrtfl,  1610. 


Suit  by  Trustee  which  Starts  Interest  Run- 
ning, see  Interest,  134. 

Collateral  Attack  on  Judgment  by  Assignee, 
see  Judgment^  371. 

Conclusiveness  of  Judgment  on,  or  against 
Assignee,  see  Judgment,  813b,  813c, 
1061. 

Limitation  of  Action,  see  Limitation  of  Ac- 
tions, 271-275,  304,  324,  325,  346,  378- 
380,  527-534,  563,  605a. 

Failure  of  Assignee's  Executor  to  be  Made 
Party  to  Action,  see  Limitation  of  Ac- 
tions,   304. 

Assignee  as  Necessary  Party  to  Foreclosure 
Suit,  see  Mortgage,  333. 

Who  are  Necessary  Parties  to  Action  by  As- 
signee, see  Parties,  161,  178,  220. 

Diligence  of  Assignee  in  Discovering  Fraud 
as  Question  of  Fact,  see  Trial,  179. 

Bight  to  8ne. 

Death  of  Assignee  as  Entitling  Creditor 
to  Sue,  see  supra,  247. 

To  Set  aside  Fraudulent  Transactions 
between  Bankrupt  and  Its  Stock- 
holders, see  Corporations,  510. 

307.  An  order  of  court,  that  the  assignee 
in  bankruptcy  collect  a  demand,  is  con- 
clusive of  the  right  to  bring  suit  thereon. 
The  defendant  in  the  suit  cannot  question 
the  order.    Sanger  v.  Upton,  91  U.  S.  56, 

23:220 
Carver  v.  Upton,  91  U.  S.  64,  23:  224 

Cited  in  Bates  v.  Great  Western  Teleg.  Co.  36 

III.  App.   255 — Calloway   y.  Qlenn,   106   Ry. 

662,  49  S.  W.  440. 

308.  The  order  of  the  dictrict  court  in 
bankruptcy,  making  an  assessment  on  stock, 
and  notice  to  the  stockholders  in  conformity 
thereto,  is  conclusive  as  to  the  right  of  the 
assignee  to  bring  suit  for  payment  of  un- 
paid balances  due  for  stock.  Pullman  v. 
Upton,  96  U.  S.  328,  24:  818 

309-310.  Upon  the  death  of  an  assignee, 
under  the  bankrupt  law  of  the  United  States 
of  1800,  the  right  of  action  for  a  debt  due 
to  the  bankrupt  vested  in  the  executor  of 
the  assignee.  Richards  v.  Maryland  Ins.  Co. 
8  Cranch,  84,  3:  496 

Cited  in  Buchanan  v.  United  States,  24  Ct.  CI. 

81— Balch  V.  Blagge,  167  Mass.  148,  81  N. 

E.  764. 

Right  to  continne  salts  by  or  against 
bankrupt. 

Assignee's  Right  to  Elect  as  to  Substi- 
tution in  Pending  Action,  see  Part- 
ies, 321. 

See  also  supra,  128;  Limitation  of  Ac- 
tions, 526. 

311.  An  assignee  in  bankruptcy  may  de- 
fend and  prosecute  all  suits  at  law  or  in 
equity  pending  at  the  time  a  debtor  is  ad- 
judged bankrupt,  in  which  such  bankrupt 
is  a  party.    Norton  v.  Switzer,  93  U.  S.  355, 

23:  903 

312.  An  assignee  in  bankruptcy  may  be 
substituted  as  defendant,  in  place  of  the 
bankrupt,  in  an  action  against  the  latter  in 
a    state    court,    and    judgment    may    paas 
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against   him    in    such    action.      Norton    ▼. 
Switzer,  93  J.  S.  355,  23:  903 

Venue;  place  of  trial. 

313.  An  order  of  the  court  of  bankruptcy 
rejecting  a  claim,  and,  in  addition  thereto, 
requiring  the  creditor  to  repay  to  the  trus- 
tee the  amount  of  a  dividend  theretofore  re- 
ceived, is  not  made  in  a  suit,  within  the 
meaning  of  the  bankruptcy  act  of  1898,  § 
23b,  relating  to  the  venue  of  suits  by  the 
trustee.  Pirie  v.  Chicago  Title  k  T.  Co. 
182  U.  S.  438,  21  Sup.  Ct.  Rep.  906, 

45:  1171 
Cited  in  Hutchinson  v.  Otis.  59   C.  C.  A.  06, 

123  Fed.  15— Fitch  v.  Richardson,  77  C  C. 

A.  425,  147  Fed.  199. 


IX,  Sale, 

Objecting  to  Sale  of  Property  as  Consent 
to  Try  Title  in  Federal  Courts,  see 
supra,  46. 

Mode  of  Reviewing  Decree  as  to,  see  Appeal 
and  Error,  635. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1953-1955. 

Effect  of,  on  Dower  Rights,  see  Dower,  16. 

Estoppel  of  Purchaser  to  Dispute  Correct- 
ness of  Valuation,  see  Estoppel,  118. 

Conclusiveness  of  Juc^^ent  Directing  Sale, 
see  Judgment,  839. 

Limitation  of  Action  by  Purchaser  against 
Adverse  Claimant^  see  Limitation  of 
Actions,  525. 

See  also  Mortgage,  491. 

Property  subject  to  sale. 

314.  A  court  of    bankruptcy,    after    ad- 
judging, in  a  proceeding  begun  by  the  re- 
ceiver's petition  for  directions  respecting  a 
sale,  that  the  receiver  was  not  in  possession 
of  the  property,  has  no  jurisdiction  to  de- 
cree the  sale,  and  determine  the  rights  of 
adverse   claimants   to   the   proceeds.     First 
Nat.  Bank  v.   Chicago  Title  &  T.  Co.  198 
U.  S.  280,  25   Sup.  Ct.  Rep.  693,  49:  1051 
Diatinffuished  in    Security  Warebousing  Co.  v. 
Hand,  74  C.  C.  A.  192,  143  Fed.  38 — Homer- 
Gay  lord  Co.  V.  Miller.  147  Fed.  802— Re  Mc- 
Mahon,  77  C.  C.  A.  671,  147  Fed  687. 

Cited  in  Frank  v.  Vollkommer,  205  U.  S.  529, 
51  L.  ed.  915,  27  Sup.  Ct.  Rep.  596 — Brumby 
V.  Jones,  72  C.  C.  A.  468.  141  Fed.  320— 
Love  V.  Export  Storage  Co.  74  C.  C.  A.  171, 
148  Fed.  17— Skllton  v.  Codington,  185  N.  Y. 
86,  77  N.  B.  790. 

316.  Though  an  assignment  of  a  mere 
right  to  file  a  bill  for  fraud  committed  upon 
the  assignor  is  void,  a  conveyance  of  prop- 
erty by  a  bankrupt's  trustee  is  not  void  be- 
cause the  grantee  may  have  to  bring  suit  to 
enforce  his  right  to  the  property  conveyed. 
Traer  v.  Clews,  115  U.  S.  528,  6  Sup.  Ct. 


Rep.  155, 


29:467 


Prerequisites  to  sale. 

Federal  Question  as  to,  see  Appeal  and 
Error,  1946. 

316.  In  a  suit  by  an  assignee  in  bank- 


ruptcy under  the  act  of  1841  to  set  aside  a 
fraudulent  conveyance,  it  is  not  error  to 
order  a  sale  of  the  property  without  first 
ascertaining  the  debts  of  the  bankrupt,  and 
permitting  the  grantee  in  the  deed  to  re- 
deem on  paying  them,  where  he  has  made  no 
offer  to  pay  them,  and,  for  aught  that  ap- 
pears, the  whole  of  the  property  will  be  no 
more  than  sufficient  to  pay  the  liabilities. 
Huii^ns  V.  Kemp,  20  How.  45,  15:  863 

Notice  to  creditors  mnd  encnmbranoers 
or  claimants. 

317.  Creditors  in  a  proceeding  for  the  sale 
of  a  bankrupt's  properly,  must  be  properly 
notified  and  summoned  to  defend  their  inter- 
est, or  their  rights  will  be  unaffected.  Kaj 
V.  Norseworthy,  23  Wall.  128,  23: 116 
DiBtinguOihed  in  Dailj  v.  Doe,  8  Fed.  917. 

Cited  in  Factors  ft  T.  Ins.  Co.  v.  Marphy,  111 
n.  8.  742,  28  L.  ed.  684,  4  Sup.  Ct.  Rep.  679 
— Black  V.  Scott,  9  Fed.  190 — ^Sheffield  &  B. 
Coal,  Iron  &  B.  Co.  v.  Newman,  23  C.  C.  A. 
405,  41  U.  S.  App.  766.  77  Fed.  793— Ten- 
nessee ft  C.  R.  Co.  V.  East  Alabama  R.  Co. 
76  Ala.  629,  61  Am.  Rep.  476— Cain  ▼. 
Sheets,  77  Ala.  496 — Stimpson  v.  Pease,  53 
Iowa,  673.  6  N.  W.  760 — Murphy  v.  Facton' 
ft  Traders*  Ins.  Co.  33  La.  Ann.  461 — Uade- 
mann  ▼.  Ingham,  36  Ohio  St.  14 — Baltimore 
ft  O.  ft  C.  R.  Co.  V.  Wa^er,  43  Ohio  St  75. 
1  N.  E.  91— Pope  V.  Davenport,  62  Tex.  219 
-—John  V.  Battle,  68  Tex.  696 — Francisco  t. 
Shelton,  86  Va.  788,  8  S.  E.  789— Moorman 
T.  Arthur.  90  Va.  473,  18  8.  B.  869. 

318.  That  no  notice  of  the  petition  of  as- 
signees in  bankruptcy  of  an  insolvent  cor- 
poration for  a  sale  of  the  corporate  property 
was  given  to  the  second-mortgage  bondhold- 
ers or  their  trustees  does  not  deprive  the 
court  of  jurisdiction  to  make  the  order  of 
sale,  where  service  was  made  on  a  portion 
of  the  second-mortgage  bondholders,  who 
were  the  only  bondholders  known  to  the  as- 
signees, and  whose  interests  were  identical 
with  those  of  the  other  bondholders.  Wal- 
lace V,  Loomis,  97  U.  S.  146,  24: 895 

Terms  of  sale. 

319.  An  assignee  in  bankruptcy  in  dis- 
posing of  the  bankrupt  estate  is  not  re- 
stricted to  sales  for  cash,  but  may,  by  the 
express  tonus  of  U.  S.  Rev.  Stats.  §  5062, 
sell  on  such  tonus  as  he  thinks  most  for  the 
interest  of  creditors.  Traer  v.  Clews,  115 
U.  S.  528,  6  Sup.  Ct  Rep.  166,  29: 467 

Title  acquired  by  sale. 

Righto   of   Creditors   not   Notified,  iee 
supra,  317. 

320.  The  purchaser  of  a  claim  from  an  as- 
signee in  bankruptcy  has  only  his  ri^ta 
Crawford  v.  Halsey,  124  U.  S.  648,  8  Sup. 
Ct.  Rep.  641,  31:572 
Wiener  v.  Brown,  122  U.  S.  214,  7  Sup.  Ct 

Rep.  1156,  30:  1205 

Cited  In  Kenyon  v.  Wrisly,  147  ICaas.  478,  1 
L.R.A.  860,  18  N.  E.  227. 

321.  A  purchaser  of  land  from  the  as- 
signee of  a  bankrupt  acquired  no  greater 
righto  than  those  possess^  by  his  grantor. 
Gifford  V.  Helms,  98  U.  S.  248.  26: 67 
Cited  ia  Wianer  v.  Brown,  122  U.  8.  219,  SO 

L.  ed.  1207,  7  Sup.  Ct.  Bep.  116^— Greeot  ▼• 
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Taylot,  132  U.  8.  441,  S3  L.  ed.  419,  10  Sup. 
Ct.  Kep.  138 — Gage  v.  Du  Puy,  127  111.  219, 
19  N.  B.  878 — Kenyon  v.  Wrisley,  147  Mass. 
478,  1  L.R.A.  350,  18  N.  E.  227— Rock  ▼. 
Dennett,  155  Mass.  501,  30  N.  E.  171— Lewis 
T.  Prendergaat,  45  Minn.  535,  48  N.  W.  439 — 
Gobba  y.  Gilchrist,  80  Va.  510. 

322.  Where  the  mortgagor  was  declared 
to  be  bankrupt,  and  his  property  and  rights 
of  property  were  vested  in  an  assignee  ap- 
pointed by  the  court,  and  the  assignee  con- 
veyed by  deed,  it  vested  in  the  purchaser 
snch  title  as  the  bankrupt  had  at  the  date 
of  the  decree  declaring  him  a  bankrupt. 
Cleveland  Ins.  Co.  v.  Reed,  24  How.  284, 

16:  686 

Title  of  bankrupt  buying  in  from  trus- 


323.  The  conveyance  of  land  by  a  bank- 
mpt  to  his  assignee  passes  to  the  latter  only 
snch  interest  as  the  bankrupt  has;  and  if 
the  bankrupt  buys  the  land  subsequently 
from  the  assignee,  he  purchases  only  such 
Interest  as  he  could  rightfully  have  con- 
veyed originally  to  his  assignee.  Roby  v. 
Colehour,  146  U.  S.  153,  13  Sup.  Ct.  Rep.  47, 

36:922 

Right  of  bankrupt  to  buy  in. 

324.  After  one  has  been  adjudicated  a 
bankrupt  he  is,  even  prior  to  his  actual  dis- 
charge, as  much  at  lioerty  as  any  other  per- 
son to  pur'^hase  property  surrendered  by 
him.  Traer  v.  Clews,  115  U.  S.  528,  6  Sup. 
Ct.  Rep.  155,  29:  467 
ated  in  Sparhawk  v.  Yerkes,  142  U.  S.  14,  35 

L.    ed.    918,    12   Sap.    Ct.   Rep.    104 — ^Re   Le 
Claire,  124  Fed.  657. 

325.  A  court  of  equity,  independent  of 
bankrupt  laws,  and  acting  on  the  general 
principles  by  which  such  courts  are  gov- 
erned will  not  permit  a  bankrupt  to 
conceal  from  his  assignee  for  the  bene- 
fit of  creditors  a  valuable  claim  be- 
longing to  his  estate,  for  the  purpose  of  pur- 
chasing it  himself  at  a  profit,  and  will  set 
aside  such  a  purchase  as  fraudulent,  and 
order  a  distribution  among  creditors  of  any 
fund  awarded  in  payment  of  such  claim. 
Clark  V.  Clarkj  17  How.  315,  15:  77 

Property  Included  in  sale. 

See  also  supra,  101. 

326.  The  sale,  by  an  assignee  in  bank- 
ruptcy, of  all  the  property  rights  of  the 
bankrupt,  for  a  nominal  consideration, 
passes  no  title  to  a  claim  fraudulently  con- 
cealed by  such  bankrupt  from  the  assignee; 
and  such  a  claim,  when  afterwards  recov- 
ered by  the  bankrupt,  may  be  reached  by  his 
creditors  after  his  discharge.  Clark  v. 
CJark,  17  How.  315,  15:  77 
Cited  in  Winkler  v.  Stndebaker  Bros.  Mfg.  Co. 

105  Fed.  101. 

327.  A  claim  against  a  foreign  govern- 
ment, vaguely  described  in  the  schedule  of 
a  bankrupt's  assets,  and  denominated  worth- 
less, but  really  of  great  value,  does  not  pass 
on  a  general  sale  of  his  accounts,  notes,  and 
judgments  to  a  purchaser  for  the  benefit  of 
the  bankrupt  with  money  furnished  by  him. 


where  the  price  paid  was  a  mere  nominal 
sum.    Phelps  v.  McDonald,  99  U.  S.  298, 

25:  473 
Cited  in  United  States  v.  La  Abra  Silver  Min- 
ing Co.  29  Ct.  CI.   511. 

Encumbrances  on  property  sold. 

Notice    to    Encumbrancers,    see    supra, 

317,  318. 
Revival  upon  Resale,  see  infra,  333. 
Federal  C^estion  as  to,  see  Appeal  and 

Error,  1943. 

328.  Property  of  a  bankrupt  may  be  sold 
by  order  of  the  bankrupt  court,  free  of  en- 
cumbrance. Ray  V.  Norseworthy,  23  Wall. 
128,  23:  116 
Houston  V.  City  Bank  of  New  Orleans,  6 

How.  486,  12:  526 

Distinguiahed  in  Re  Union  Trust  Co.  59  C.  C. 
A.  462,  122  Fed.  938. 

Cited  in  Ray  v.  Norseworthy,  23  Wall.  134,  23 
L.  ed.  118,  12  Nat.  Bankr.  Reg.  149 — Clifton 
V.  Foster,  3  Nat.  Bankr.  Reg.  659 — Re  Coop- 
er, 16  Nat.  Bankr.  Reg.  180,  Fed.  Cas.  No. 
3,199 — Davis  v.  Anderson,  6  Nat  Bankr. 
Reg.  159,  Fed  Cas.  No.  3,623 — Foster  v. 
Ames,  1  Low.  Dec.  316,  2  Nat.  Bankr.  Reg. 
460,  Fed.  Cas.  No.  4,965 — Glveen  v.  Smith, 
1  Haskell,  366,  Fed.  Cas.  No.  5,467 — Re 
Kahley.  2  Blss.  389,  4  Nat.  Bankr.  Reg.  383, 
Fed.  Cas.  No.  7,593 — Re  Rhodes,  6  West. 
Jur.  124,  Fed.  Cas.  No.  11,746— Sutherland 
V.  Lake  Superior  Sbip  Canal,  R.  &  Iron  Co. 
9  Nat.  Bankr.  Reg.  310,  Fed.  Cas.  No 
13,643 — Re  Pittelkow,  92  Fed.  903— South- 
em  Loan  &  T.  Co.  v.  Benbow,  96  Fed.  528 — 
Re  Sanborn,  96  Fed.  552 — Perkins  v.  Mc- 
Cauley,  98  Fed.  287 — Frazler  v.  Southern 
Loan  &  T.  Co.  40  C.  C.  A.  83,  99  Fed.  715 
— Chauncey  v.  Dyke  Bros.  56  C.  C.  A.  583, 

119  Fed.  5— Re  Kellogg,  57  C.  C.  A.  550, 
121  Fed.  336 — Re  Union  Trust  Co.  59  C.  C. 
A.  464,  122  Fed.  940 — Markson  v.  Haney,  47 
Ind.  35 — WiUard  v.  Brigham,  25  La.  Ann. 
601 — Clifton  V.  Foster,  103  Mass.  236,  4 
Am.  Rep.  53&— Marston  v.  Stickney,  55  N. 
H.  385 — Chemung  Canal  Bank  v.  Judson,  8 
N.  Y.  265 — ^Re  Rhodes,  19  Plttsb.  L.  J.  99,  8 
Plttsb.  341— Galbralth  v.  Fisher,  22  Pa.  415 
— Boulware  v.  Hartsook,  83  Va.  686,  3  8. 
E.  289 — Munson  v.  Boston,  H.  ft  B.  R.  Co. 

120  Mass.  85,  21  Am.  Rep.  499. 

329.  A  court  sitting  in  bankruptcy  may 
order  the  entire  estate  sold,  ascertain  debts 
secured  by  lien,  and  order  their  payment 
when  the  purchaser  will  take  title  free  from 
encumbrances,  or  may  sell  the  property  sub- 
ject to  liens,  which  the  holder  would  retain 
against  the  purchaser.  Wiswall  v.  Samp- 
son, 14  How.  52,  14:  322 
Cited  in  Re  Clark,  4   Ben.  98,  Fed.  Cas.   No. 

2,798— Markson  r.  Haney,  47  Ind.  35— Clif- 
ton V.  Booster,  103  Mass.  236,  4  Am.  Rep.  540 
— Maniton  v.  Stickney,  55  N.  H.  385 — Llttle- 
john  V.  Turner,  73  Wis.  124,  40  N.  W.  621. 

330.  Where  an  assignee  in  bankruptcy 
sold  land  recovered  by  him  as  the  property 
of  the  bankrupt,  and  deeded  the  same  to  the 
purchaser,  and  put  him  in  possession,  those 
having  liens  on  the  land,  not  having  been 
made  parties  to  the  proceedings  in  the  bank- 
rupt court,  or  proved  their  claims  there, 
may  afterwards  foreclose  their  liens  in  the 
state  court,  making  the  bankrupt,  his  as- 
signee  in   bankruptcy,   and   the   purchaser, 
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partiflB  defendant.  Adams  y.  Conner 
(Adams  v.  Crittenden)  133  U,  S.  296,  10 
Sup.  Ct.  Rep.  304,  33:  623 

331.  A  sale  of  a  bankrupt's  property  by 
order  of  the  court,  discharged  from  all  liens, 
does  not  discharge  the  lien  of  one  who  has 
a  mortgage  on  the  property,  but  who  was 
not  a  party  to  the  bankruptcy  proceedings. 
Ray  V.  Norseworthy,  23  Wall.  128,  23:  116 
Factors'  A,  T.  Ins.  Co.  v.  Murphy,  111  U.  8. 

738,  4  Sup.  Ct.  Rep.  679,  28:  582 

(Hied  In  McKenna  y.  Simpson,  129  U.  8.  612,  82 

L.  ed.   774,  9   Sup.   Ct.   Bep.  866 — ^Avery  ▼. 

Popper,  179  U.  8.  813,  46  L.  ed.  206,  21  Sup. 

Ct  Bep.  94— Be  Pittelkow,  02  Fed.  003. 

832.  Where  the  bankrupt  court,  under  the 
act  of  1841,  having  reformed  a  prior  mort- 
gage without  notice  to  a  subsequent  judg- 
ment creditor,  afterwards,  upon  petition  of 
the  assignee,  with  notice  to  nim,  ordered  a 
sale  of  the  premises  and  a  distribution  of 
the  proceeds,  the  creditor  was  bound. 
Fowler  v.  Hart,  13  How.  373,  14:  186 
Cited  in  Clifton  t.  Foster,  8  Nat.  Bankr.  Beg. 

660 — Sutherland  r.  I.Ake  JSuperior  Ship  Ca- 
nal, B.  ft  Iron  Co.  0  Nat  Bankr.  Bes.  310, 
Fed.  Cas.  No.  18,648 — ^Markson  ▼.  Haney,  47 
Ind.  86 — Clifton  ▼.  Foster,  103  Mass.  286, 
4  Am.  Bep.  689 — BCarston  ▼.  Stlckney,  65  N. 
H.  886. 

Resale. 

Setting  Aside  Fraudulent  Purchases  by 
Bankrupt,  see  supra,  325. 

Conclusiveness  of  Oraer  for,  in  Other 
State,  see  Judgment,  977. 

833.  If  the  holder  of  a  mortgage  on  a 
bankrupt's  property,  who  was  not  a  party 
to  bankruptcy  proceedings  in  which  a  sale  of 
the  bankrupt's  property  was  made,  asserts 
his  lien,  and  demands  a  new  sale  of  the 
land,  it  will  be  subject  to  the  rights  of  all 
parties  as  they  stood  before  the  bankruptcy 
sale,  which,  by  reason  of  his  absence  and 
objections,  was  ineffectual  to  bar  encum- 
brances. Factors'  &  T.  Ins.  Co.  v.  Murphy, 
111  U.  S.  738,  4  Sup.  Ct  Rep.  679,    28:  682 


X.  Claims  and  DisMhution  of  Prooeeda 

of  Estate, 

Allowance  of  Interest  on  Claim,  see  Interest, 
26. 

a.  Claims  Provable  and  Set'Offs, 

Liability  as  Indorser,  see  infra,  344. 
Fines   and   Penalties    not    Discharged,    see 

infra,  415. 
Claims  Discharged,  see  infra,  XI.  c. 
Effect  of  Obtaining  Judgment  on  Claim,  see 

Judgment,    1111. 

334.  A  debt  not  created  by  the  purchase 
of  goods,  but  by  a  bond  given  in  a  replevin 
suit  to  pay  their  value  if  the  party  failed  to 
sustain  his  title,  is  not  created  by  fraud, 


but  is  a  contingent  debt  provable  under  tlie 
bankrupt  act.     Wolf  v.  Stix,  99  U.  S.  1, 

25:  309 
Dietinguitihed  in  Severe  Copper  Co.  v.  Dlmock, 
90  N.  Y.  87. 

Cited  in  Glenn  v.  Abell,  39  Fed.  12— Carey  t. 
Mayer,  25  C.  C.  A.  242,  51  U.  S.  App.  i8i, 
79  Fed.  929— Be  Mahler,  3  N.  B.  N.  Rep.  42, 
105  Fed.  431 — Cobb  v.  Overman,  54  L.R.A. 
376,  48  C.  C.  A.  225,  3  N.  B.  N.  Rep.  863, 
109  Fed.  68 — Wight  v.  Gottschalk  (Tenn. 
Ch.)  43  L.B.A.  198,  48  S.  W.  140. 

SIditorial  notes. 

[Set-off  in  bankrapter  oases.  66  LILA. 
33,  844. 

What  constitutes  fixed  liability  as  evi- 
denced by  judgment  is  instrument  in  writ- 
ing absolutely  owing.     64  L.RJL  869. 

Kigfat  to  prove  unliquidated  claim  for 
tort  in  bankruptcy.     8  L1LA.(NJS.)   961.] 

Contract  claims  suable  as  tore 

See  also  infra,  422,  424,  429,  430. 

335.  A  creditor,  by  electing  to  bring  an 
action  In  trover,  as  for  a  fraudulent  conver- 
sion, does  not  deprive  his  debt  of  its  prov- 
able character  under  the  bankruptcy  act  of 
July  1,  1898  (30  SUt.  at  L.  662,  chap.  541, 
U.  S.  Gomp.  SUt.  1901,  p.  3447)  §  63a, 
where  it  is  ''founded  upon  an  open  account  or 
upon  a  contract,  express  or  implied,"  in 
view  of  the  recognition  of  the  provable 
character  of  claims  for  fraud  in  general,  in- 
ferable from  the  exception  from  the  opera- 
tion of  a  discharge  in  bankruptcy  which  § 
17  of  that  act  makes  in  favor  of  claims  for 
fraud  which  have  been  reduced  to  judgment, 
or  which  originated  in  the  bankrupt's  acts 
while  acting  as  an  oflicer  or  in  a  fiduciary 
capacity.  Crawford  y.  Burke,  196  U.  &  176, 
26  Sup.  Ct  Rep.  9,  49: 147 

330.  A  claim  arising  out  of  the  conversion 
by  stockbrokers  of  shares  purchased  and 
held  by  them  on  a  customer's  account,  char- 
ging him  with  commission  and  interest,  and 
crediting  him  with  amounts  received  as 
margins,  is  provable  under  the  bankruptcy 
act  of  July  1,  1898  (30  SUt  at  L.  562, 
chap.  641,  U.  S.  Comp.  SUt  1901,  p.  3447). 
§  63a,  as  a  debt  "founded  upon  an  open  ac- 
coimt,  or  upon  a  contract  express  or  im- 
plied." Crawford  v.  Burke,  196  U.  &  176. 
26  Sup.  Ct  Rep.  9,  49: 147 

Cited  in  Tindle  v.  Blrkett.  205  U.  8.  18S.  51 

L.  ed.  763,  27  Snp.  Ct  Rep.  493 — ^Re  Cband- 

ler,  185  Fed.  894— Re  Mertens.  77  C.  C  A. 

477,  147  Fed.  181 — ^Howe  v.  Noyes.  47  Misc. 

339.  98  N.  y.  Supp.  476 — ^Howe  v.  Noyea,  48 

Misc.    357.   95   N.   T.    8npp.   542— Tlodle  ▼. 

Blrkett  183  N.  Y.  269.  76  N.  B.  26. 

Claims  for  Taloe  of  wife's  property* 

337.  The  liability  of  the  husband  to  the 
wife  for  her  paraphernal  property,  under 
the  law  of  Louisiana,  was  provable  by  her 
against  him  under  the  bankruptcy  act  of 
the  United  States.  FleiUs  v.  Ridiardson. 
147  U.  S.  550,  13  Sup.  Ct  Rep.  495,  37:  27$ 
Cited  In   Re  Talbot.   110   Fed.   924 — James  v. 

Gray.  1  L.R.A.(N.S.)   329.  66  C.  C  A.  S94» 

181  Fed.  410. 
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Anniiltles  or  alimony. 

Seo  also  infra,  41G-418. 

338.  A  claim  m^cr  an  agreement  by  a 
Imnkrupt  to  pay  an  annuity  to  his  divorced 
'wife  during  her  life  or  until  she  remarries, 
by  reason  of  the  substantial  impossibility  of 
•estimating  the  value  of  the  oontingeoey  of  a 
remarriage,  is  not  provable  under  the  pro- 
visions of  the  bankruptcy  act  of  1898,  §  63a, 
far  the  proving,  inter  alia,  of  a  fixed  liabil- 
ity owing  at  the  time  of  tbe  filing  of  the 
|>etition  m  bankruptcy,  whether  then  pay- 
jd>le  or  not,  and  of  debts  which  are  founded 
a^n  an  open  account  or  upon  a  contract,  ex- 
press or  implied.  Dunbar  v.  I>unbar,  196  U. 
&  340,  23  Sup.  Ct  Bep.  767,  47:  1084 
<!ited  In  Crawford  v.  Burke.  195  U.  8.  187,  49 

L.  ed.  151,  25  Sup.  Ct.  Rep.  9 — ConkllD  v. 
United  SUtes  Shipbuilding  Co.  186  Fed. 
1,008— Re  Pettingili,  137  Fed.  146 — Re  Unit- 
ed Button  Co.  140  Fed.  500— Re  Bills,  74 
C.  C.  A.  300,  148  Fed.  106— Re  8mlth,  146 
Fed.  924— Re  Mertens,  77  C.  C.  A.  477,  147 
Fed.   181. 

339.  A  claim  for  alimony,  whether  for 
arrears  accrued  prior  to  an  adjudication  in 
iMtnkruptcy  or  for  instalments  accruing 
thereafter,  does  not  constitute  a  provable 
idebt  under  the  bankrupt  act  of  July  1,  1898, 
chap.  641,  and  is  not  barred  by  the  bank- 
rupt's discharge.  Audubon  v.  Shufeldt,  181 
U.  S.  676,  21  Sup.  Ct.  Rep.  735,  46:  1009 
<Cited  in  Wetmcre  v.  Markoe,  196  U.  8.  71,  49 

It.  ed.  391^,  26  Sup.  Ct.  Rep.  172 — Arrlngton 
V.  Arrlngton,  132  Fed.  201 — ^Welty  v.  Welty. 
195  III.  840,  88  Am.  St.  Rep.  208.  63  N.  E. 
161 — McKittrlck  v.  Cahoon,  89  Minn.  384, 
«2  L.R.A.  757,  99  Am.  St.  Rep.  606,  95  N. 
W.  223 — Arrlngton  v.  Arrlngton,  181  N.  C. 
145,  92  Am.  St.  Rep.  769,  42  S.  B.  554— 
Lemert  v.  I^mert,  72  Ohio  St.  367,  106  Am. 
'  St.  Rep.  621,  74  N.  E.  194 — Re  Cave,  26 
Wash.  216,  90  Am.  St.  Rep.  736,  66  Fac 
425. 

Conditional  liabilities. 

Effect  of  Discharge,  see  infra,  412. 

340.  So  long  as  it  remains  uncertain 
"whether  a  contract  will  ever  give  rise  to  an 
■actual  duty  or  liability,  and  there  are  no 
-means  of  removing  the  uncertainty  by  cal- 
•culation,  such  contract  is  not  provable  under 
-the  bankrupt  act  of  1841,  §  5,  authorizing 
persons  having  uncertain  or  contingent  de- 
mands against  the  bankrupt  to  come  in  and 
prove  them  and  have  their  present  value  as- 
certained and  allowed.  Riggin  y.  Magwire. 
15  Wall.  649,  21 :  232 

Beneficial  serviceB  rendered  In  former 
assignment. 

341.  A  charge  for  the  preparation  of  a 
;general  deed  of  assignment  which  is  avoided 
by  an  adjudication  in  bankruptcy  against 
-the  assignor  on  a  petition  filed  within  four 
months  after  the  making  of  the  assignment 
may  be  proved  as  an  unsecured  claim 
Against  the  bankrupt's  estate.  Randolph  v. 
Scruggs,  190  U.  S.  533,  23  Sup.  Ct.  Rep. 
710,  47:  1165 

342.  A  claim  for  legal  services  rendered 
to  the  assignee  in  a  general  deed  of  assign- 
ment in  unsuccessfully  resisting  an  adjudi- 
4;ation  of  bankruptcy  against  his  assignor 


on  a  petition  filed  within  four  months  after 
the  making  of  the  assignment  is  not  prov- 
ible  against  the  bankrupt's  estate.  Ran- 
dolph v.  Scruggs,  190  U.  S.  533,  23  Sup.  Ct. 
Rep.  710,  47:  1165 

Cited  In  Cuyler  v.  Atlantic  &  N.  C.  R.  Co.  132 
Fed.  672 — Re  Covington,  132  Fed.  886 — ^Re 
Habegger,  71  C.  C.  A.  612,  139  Fed.  628— 
Re  Zier  ft  Co.  73  C.  C.  A.  327,  142  Fed.  103. 

Set-offs  against  claimant. 

Finality  of  Decision  of  Circuit  Court  of 
Appeals,  see  Appeal  and  Error,  804. 

343.  Debts  are  provable  against  a  bank- 
rupt's estate  as  of  the  date  of  the  com- 
mencement of  the  proceedings  in  bank- 
ruptcy, And  mutual  debts  or  mutual  credits 
referred  to  in  U.  S.  Rev.  Stat.  §  5073,  pro- 
viding that  they  may  be  set  of  against  each 
other,  must  be  such  as  are  in  existence  at 
the  same  date.  Boatmen's  Sav.  Bank  v. 
SUte  Say.  Asso.,  114  U.  S.  265,  5  Sup.  Ct. 
Rep.  878,  29:  174 

344.  [An  indorsee  of  a  negotiable  note, 
taking  it  after  commission  of  bankruptcy, 
under  the  act  of  1800,  is  issued  against  the 
maker,  may  prove  it  under  the  commission, 
but  subject  to  any  just  offset.  Humphries 
V.  Blight,   (C.  Ct)   4  Dan.  370,  1:  870 

Set-off  or  retention  by  claimnat. 

See  also  Set-off  and  Counterclaim,  29, 
30,  32,  36,  38,  47^9. 

345.  A  creditor  whose  judgment  is  re- 
versed as  a  prohibited  preference  is  entitled 
to  set  off  the  amount  advanced  to  satisfy 
valid  liens  upon  the  bankrupt's  property  em- 
braced in  his  judgment,  against  the  value  of 
the  bankrupt's  goods  taken  and  sold  under 
execution.    Lathrop  v.  Drake,  91  U.  S.  516, 

23:  414 
Cited  In  Robinson  v.  Tuttle,  2  Hask,  82,  Fed. 
Cas.  No.  11,068. 

346.  Where  a  bank,  after  obtaining  a 
judgment  against  a  bankrupt  which  is  void 
as  creating  an  unlawful  preference,  receives 
money  on  collections  made  for  the  bankrupt 
in  the  course  of  business,  and  delivers  it  to 
the  sheriff,  who  levies  upon  it  under  the 
bank's  judgment,  any  right  of  set-off  is 
waived,  and  the  money  becomes  part  of  the 
goods  of  the  bankrupt  subjected  to  an 
illegal  levy.  Traders'  Nat.  Bank  v.  Camp- 
bell, 14  Wall.  87,  20:  832 
Cited  In  New  York  Coanty  Nat.  Bank  v.  Mas- 

sey,  192  U.  S.  146,  48  L.  ed.  883,  24  Sup.  Ct. 
Rep.  199 — Alderdlce  v.  State  Bank.  1  Hughes 
56,  11  Nat.  Bankr.  Reg.  407,  Fed.  Cas.  No. 
154 — Blair  v.  Allen,  3  Dill.  105,  Fed.  Cas. 
No.  1,483 — Martin  v.  Toof,  1  Dill.  211,  Fed. 
Cas.  No.  9,167 — Robinson  v.  Wisconsin  M.  & 
F.  Ins.  Co.  Bank,  9  Bias.  124,  18  Nat.  Bankr. 
Reg.  249,  Fed.  Cas.  No.  11,969 — Schrenkelsen 
V.  Miller,  9  Ben.  65,  Fed.  Cas.  No.  12,480. 

347.  A  corporate  creditor  is  not  entitled 
to  set  off,  in  proving  its  claim  against  the 
bankrupt  debtor's  estate,  a  sum  retained  by 
it  with  knowledge  of  the  debtor's  insolvency, 
nnd  within  four  months  of  the  filing  of  the 
petition  in  bankruptcy,  which  sum  was  due 
and  owing  the  bankrupt  under  an  agree- 
ment by  which,  in  paying  its  employees,  the 
corporation  was  to  deduct  from  their  wages 
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the  amount  due  from  such  employees  to  the 
bankrupt  for  supplies  sold  them  by  him,  and 
to  remit  to  him  the  amount  thus  deducted, 
irrespective  of  any  indebtedness  otherwise 
due  from  him  to  the  corporation.  Western 
Tie  ft  Timber  Co.  v.  Brown,  196  U.  S.  502, 
25  Sup.  Ct.  Rep.  339,  49:  571 

348.  To  secure  the  set-off  in  favor  of  a 
creditor  who,  after  receiving  a  preference,  in 
good  faith  extends  further  credit,  without 
security,  of  property  which  becomes  part  of 
the  debtor's  estate,  which  is  allowed  by  the 
bankruptcy  act  of  July  1,  li89S  (30  SUt.  at 
L.  544,  564,  chap.  541,  U.  S.  Comp.  SUt. 
1901,  p.  3445 ) ,  §  60c,  to  the  extent  of  "the 
amount  of  such  new  credit  remaining  un- 
paid at  the  time  of  the  adjudication  in 
bankruptcy,^'  it  is  not  necessary  that  such 
property  i^ould  remain  a  part  of  the 
debtor's  estate  until  his  adjudication  in 
bankruptcy,  or  that  it  should  be  used  in 
payment  of  preferred  debts.  Kaufman  v. 
Tredway,  195  U.  S.  271,  25  Sup.  Ct.  Rep. 
33,  49:  190 

Surrender    of    preference    to     permit 
proof. 

349.  The  provision  of  the  bankruptcy  act 
of  1898,  §  blQf  for  the  surrender  of  prefer- 
ences as  a  condition  of  proving  claims,  is 
not  a  penal  requirement  to  be  strictly  con- 
strued. Pirie  v.  Chicago  Title  A  T.  Co.  182 
U.  S.  438,  21  Sup.  Ct.  Rep.  906,       45:  1171 

350.  A  creditor  who  received  pajrments  of 
money  from  an  insolvent  debtor  within  four 
months  before  petition  in  bankruptcy  was 
filed  for  the  debtor,  but  who  did  not  know, 
or  have  reasonable  cause  to  believe,  that  the 
pa\inents  were  intended  to  give  him  a  pre- 
ference, the  debtor  not  intending  to  give  a 
preference,  cannot  be  compelled,  under  the 
bankruptcy  act  of  1898,  §  606,  to  repay  the 
money  to  the  trustee  in  bankruptcy,  but 
under  §  57^  he  must  surrender  the  prefer- 
ence that  he  has  received  before  any  claim 
by  him  against  the  estate  can  be  allowed. 
Pirie  v.  Chicago  Title  ft  T.  Co.  182  U.  S. 
438,  21  Sup.  Ct.  Rep.  906,  45:  1171 
Cited  in  Wilson  Bros.  v.  Nelson,  183  U.  8.  104, 

46  L.  ed.  149.  22  Sup.  Ct.  Rep.  74 — Klppel  v. 
Tiffin  Sav.  Bank,  197  U.  S.  373,  49  L.  ed. 
796,  25  Sup.  Ct.  Rep.  443 — Re  Tatem,  3  N. 
B.  N.  Rep.  904,  110  Fed.  520 — Re  Abraham 
Steers  Lomber  Co.  6  Am.  Bankr.  Rep.  317, 

110  Fed.  740 — ^Re  Dundas,  111  Fed.  500 — ^Re 
Southern  Overalls  Utg.  Co.  Ill  Fed.  523 — 
Re  Dickson,  65  L.R.A.  351,  40  C.  C.  A.  576, 

111  Fed.  727 — Re  Henry  C.  King  Co.  113 
Fed.  Ill — ^McNalr  v.  Mclntyre,  61  C.  C.  A. 
91,  113  Fed.  114 — Re  Schenkein,  113  Fed. 
426 — Re  Chappell,  113  Fed.  645 — ^Re  Water- 
bury  Furniture  Co.  114  Fed.  266 — Re  TopUff, 
114  Fed.  325 — Re  Lyon,  114  Fed.  327 — C.  S. 
Morey  Mercantile  Co.  v.  Schlffer,  52  C.  C.  A. 
252,  114  Fed.  450 — Oans  v.  Bllison,  62  C.  C. 
A.  368.  114  Fed.  736— Re  Metzger  Toy  & 
Novelty  Co.  114  Fed.  958 — Re  Colton  Export 
&  Import  Co.  115  Fed.  161 — Kahn  v.  Cone 
Export  &  Commission  Co.  53  C.  C.  A.  93,  115 
Fed.  291— Re  Ballocx,  116  Fed.  669 — Swarts 
V.  Fourtli  Nat.  Bank.  54  C.  C.  A.  389.  117 
Fed.  3 — Re  Jones.  118  Fed.  676 — Re  Morton, 
118  Fed.  909 — Re  Sagor,  57  C.  C.  A.  412. 
121  Fed.  668— Re  Wolf.  122  Fed.  129-^Ja- 
cobs  V.  Van  Slckel,  123  Fed.  842 — ^Pollock  v. 
Jones,  61   C.   C  A.   660,   124  Fed.   168— Re 


I  Busby,  124  Fed.  470— Re  Delling,  124  Fed. 
854 — Farmers'  Bank  v.  Carr,  62  C.  C.  A. 
447.  127  Fed.  691— Re  Koenig.  127  Fed.  892 
—Re  George  M.  UlU  Co.  66  L.R.A  72,  64  C. 
C.  A.  565.  130  Fed.  319— Re  Goodhlle,  130 
Fed.  472— Re  Virginia  Hardwood  Mfg.  Co. 
139  Fed.  211— Re  Bloch,  74  C.  C.  A.  252. 
142  Fed.  676— Parker  v.  Black,  143  Fed. 
562— Hardy  v.  Gray,  75  C.  C.  A.  563,  144 
Fed.  923 — Capital  Nat.  Bank  v.  Wllkeraon* 
86  Ind.  App.  474,  75  N.  B.  837 — Cullenane  v. 
State  Bank,  123  Iowa,  343.  98  N.  W.  887^ 
Sherman  v.  Luckhardt.  65  Kan.  612,  70  Pac. 
702 — Thompson  v.  First  Nat.  Bank,  84  Miss. 
62,  86  So.  65 — Buder  v.  Columbia  Distilling 
Co.  96  Mo.  App.  661,  70  S.  W.  608 — Ed- 
wards V.  Carondelet  Mill.  Co.  106  Mo.  App. 
283,  83  S.  W.  764 — ^Hackney  v.  Raymond 
Bros.  Clarke  Co.  68  Neb.  628,  94  N.  W.  822— 
Hackney  v.  Raymond  Bros.  Clarke  Co.  68 
Neb.  689.  94  N.  W.  822 — ^Empire  State  Trust 
Co.  V.  William  F.  Fisher  Co.  67  N.  J.  Eq. 
100.  67  Atl.  602 — Schreyer  v.  Citlsens'  Nat. 
Bank.  74  App.  Div.  480,  77  N.  Y.  Supp.  494 
— Mathews  v.  Hardt,  79  App.  Div.  681.  80 
N.  Y.  Supp.  462 — Pratt  v.  Christie,  95  Apf>. 
Div.  284.  88  N.  Y.  Supp.  585 — Martin  v. 
Bigelow.  86  Misc.  800,  73  N.  Y.  Supp.  443— 
Benedict  v.  Deshel.  177  N.  Y.  6,  68  N.  E. 
999 — Peck  v.  Connell.  21  Pa.  Super.  Ct.  25 — 
Harris  v.  Second  Nat.  Bank,  110  Tenn.  250, 
75  S.  W.  1063 — ^Thompson  v.  Fairbanks.  7& 
Vt.  370,  104  Am.  St  Rep.  899,  56  Atl.  11. 

351.  Creditors  of  a  1>ankrapt,  who  had 
collected  their  claim  by  attachments  in  suita 
begun  less  than  four  months  before  the  fil- 
ing of  the  petition  in  bankruptcy,  are,  not- 
withstanding  the  entry  of  satUfaction  of 
record  in  such  suits,  entitled  to  have  the 
proof  of  their  claim  against  the  bankrupt's 
estate  allowed,  where  on  demand  of  the  trus- 
tee in  bankruptcy  they  subsequently  paid 
over  to  him  the  full  amount  of  the  debts, 
altiiough  the  payment,  for  convenience  of 
counsel,  was  delayed  for  a  day  or  two  be- 
yond one  year  after  the  adjudication  in 
bankruptcy.  Hutchinson  v.  Otis,  190  U.  S. 
552,  23  Sup.  Ct.  Rep.  778,  47:  117§ 

352.  Insolvents  by  depositing  money  in  a 
bank  upon  an  open  account,  subject  to 
check,  do  not  thereby  make  a  transfer  of 
property  amounting  to  a  preference,  which, 
under  the  bankruptcy  act  of  1898  (30  Stat, 
at  L.  562,  U.  S.  Comp.  Stet  1901,  p.  3445), 
§  60a,  will  deprive  the  bank  of  its  right 
under  §  68a  to  set  off  the  amount  of  such 
deposit  remaining  to  the  depositors'  credit 
on  the  date  of  their  adjudication  in  bank- 
ruptcy and  to  prove  its  claim  against  the 
bankrupt  estate  for  the  balance.  New  York 
County  Nat.  Bank  v.  Massey,  192  U.  S.  138. 
24  Sup.  Ct.  Rep.  199,  48:  380 
Cited  in  Re  Koenig,  127  Fed.  892 — ^Be  George 

M.  HIM.  Co.  66  L.R.A.  71,  64  C.  C.  A.  564, 
180  Fed.  318 — Re  Scherser.  130  Fed.  632 — 
Schinotti  V.  Whitney,  130  Fed.  781 — 
Shuits,  132  Fed.  574 — ^Re  Phillip  Semmer 
Glass  Co.  67  C.  C.  A.  551,  135  Fed.  77 — 
Tomlinson  v.  Bank  of  Lexington,  76  C.  C. 
A.  402,  145  Fed.  826 — Hahegger  v.  Fish  Nat. 
Bank,  04  Mino.  447,  110  Am.  St.  Bep,  379, 
103  N.  W.  216 — Frank  v.  Mercantile  Nat. 
Bank,  182  N.  Y.  268,  108  Am.  St.  Rep.  805, 
74  N.   E.  841. 

353.  Payments  by  the  vendees  on  a  run- 
ning account  for  goods  which  were  sold  and 
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delivered  after  they  had  beoome  insolvent, 
when  received  by  the  vendor  in  the  regular 
course  of  business  and  without  idea  or  in- 
tention on  his  part  of  obtaining  a  prefer- 
ence thereby,  are  not,  though  made  within 
four  months  before  the  petition  in  bank- 
ruptcy was  filed  for  such  vendees,  prefer- 
ences within  the  meaning  of  the  bankruptcy 
act  of  1898,  §  60  (30  Stat,  at  L.  562,  chap. 
541,  U.  8.  Comp.  Stat.  1901,  p.  3445),  which 
must  be  surrendered,  under  §  57^,  before  the 
vendor's  claim  for  the  balance  due  can  be 
allowed.  Jaquith  v.  Alden,  189  U.  S.  78,  23 
Sup.  Ct.  Rep.  649,  47:  717 

Cited  In  New  Tork  County  Nat.  Bank  v.  Mas- 

sej,  192  U.  S.   148,  48  L.  ed.  384,  24  Sup. 

Ct.  Rep.  199 — Yaple  v.  Dahl-MIIlikan  Grocery 

Co.  198  U.  S.  527,  48  L.  ed.  776,  24  Sup.  Ct. 

Rep.  652 — Lowenstetn  v.  Thomas,  62  C.  C. 

A.  680,  128  Fed.  1018— Re  George  M.  Hill. 

Co.  66  L.RA.  68,  64  C.  C.  A.  565,  130  Fed. 

819 — Re  WatklDBon,  142   Fed.  783 — ^Tomlln- 

son  V.  Bank  of  Lexington,  76  C.  C.  A.  408, 

145  Fed.  827. 

354.  Payments  made  on  an  open  account, 
within  four  months  of  the  debtor's  adjudi- 
cation in  bankruptcy,  which  are  received  in 
good  faith,  without  the  creditor's  knowledge 
of  Uie  debtor's  insolvency,  and  are  less  in 
amount  than  the  credit  sales  made  by  such 
creditor  to  the  debtor  during  that  period,  do 
not  constitute  a  preference  which  must  be 
surrendered  before  the  claim  for  the  bal- 
ance can  be  allowed  under  the  bankrupt  act. 
Yaple  V.  Dahl-Millikan  Grocery  Co.  193  U. 
S.  526,  24  Sup.  Ct.  Rep.  552.  48:  776 

Cited  in  Re  Watklnson,  142  Fed.  783. 

"356.  A  sum  retained  by  a  corporate  cred- 
itor with  knowledge  of  the  debtor's  insolv- 
ency, and  within  four  months  of  the  filing 
of  the  petition  in  bankruptcy,  which  sum 
was  due  and  owing  the  bankrupt  under  an 
agreement  by  which  the  corporation,  in  pay- 
ing its  employees,  was  to  deduct  from  their 
wages  the  amounts  due  from  such  employees 
to  the  bankrupt  for  supplies  furnished  them 
by  him,  and  was  to  remit  to  him  the  amount 
so  deducted,  irrespective  of  any  indebtedness 
otherwise  due  by  him  to  the  corporation,  is 
not  a  voidable  preference  under  the  bank- 
rupt act  of  July  1,  1898  (30  Stat  at  L. 
553,  chap.  541,  U.  S.  Comp.  Stat.  1901,  p. 
3432),  §§  57y,  605.  which  must  be  sur- 
rendered before  the  corporation  can  prove 
its  claim  against  the  bankrupt  debtor's 
estate.  Western  Tie  &  Timber  Co.  v.  Brown, 
196  U.  S.  502,  25  Sup.  Ct.  Rep.  339,  49:  571 
Cited   in   Bngiish   ▼.    Ross,    140   Fed.   638 — ^Re 

Hines,    144    Fed.    547 — Hardy   v.    Gray.    75 

C.  C.  A.  566,  144  Fed.  926. 

356.  A  creditor  of  a  bankrupt,. who  has 
in  good  faith  receiv^  a  preference  voidable 
under  the  bankrupt  act  of  July  1,  1898,  § 
67e  (30  Stat  at  L.  565,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3449),  solely  because 
given  within  four  months  prior  to  the  filing 
of  the  petition  in  bankruptcy,  and  who  has 
in  good  faith  retained  the  preference  until 
deprived  thereof  by  the  judgment  of  a  court 
in  a  suit  by  the  trustee,  still  may  prove  the 
debt  so  voidably  preferred,  notwithstanding 
the  provision  of  §  57y  that  "the  claims  of 


creditors  who  have  received  preferences  shall 
not  be  allowed  unless  such  creditors  shall 
surrender  their  preferences."  Keppel  v. 
Tiffin  Sav.  Bank,  197  U.  S.  356,  25  Sup.  Ct 
Rep.  443,  49:  790 

Diatinouiehed  in  Re  Noel,  144  Fed.  440 — Re 
Armstrong;  145  Fed.  210. 

Cited  in  Eau  Claire  Nat.  Bank  v.  Jackman,  204 
U.  S.  535,  51  L.  ed.  605,  27  Sup.  Ct  Rep. 
391 — Re  Oppenheimer,  140  Fed.  52 — Re  Fa- 
gan,  140  Fed.  760 — ^Re  Kemper,  142  Fed. 
211— Barber  v.  Colt,  75  C.  C.  A.  822,  144 
Fed.  888. 

357.  An  indorser  and  a  holder  of  a  note 
occupy  the  same  position  with  reference  to 
a  payment  made  by  the  insolvent  maker, 
and  neither  can  present  a  claim  without 
surrendering  such  preferential  payment 
Bartholow  v.  Bean,  .18  Wall.  635,  21 :  866 
Cited  In  Re  Ayers,  6  Biss.  50,  Fed.  Cas.  No. 

685 — Corbett  v.  Woodward,  5  Sawy.  414,  Fed. 
Cas.  No.  3,223 — Thomas  v.  Woodbury,  1  Has- 
kell, 569,  Fed.  Cas.  x\o.  13,916 — Sill  v.  Sol- 
berg,  10  Blss.  261,  6  Fed.  476 — Re  Schmechei 
Cloak  ft  Suit  Co.  8  N.  B.  N.  Rep.  110.  104 
Fed.  66 — ^Re  Siegel-Hillman  Dry  Goods  Co. 
Ill  Fed.  985— Re  Greth,  112  Fed.  980— 
Swarts  V.  Slegel,  54  C.  C.  A.  402,  117  Fed. 
16 — Landry  v.  Andrews,  22  R.  I.  601,  48 
Atl.  1,086. 

Fraud  forfeltliig  right  to  proTe. 

Liability  for  Fraud  in  Discharge,  see 
infra,  421-431. 

358.  A  mere  fraud  on  the  bankrupt  law 
by  the  acceptance  of  a  preference  is  not  in 
itself  actual  fraud  which  will  prevent  prov- 
ing more  than  half  the  debt  under  U.  S. 
Rev.  Stat.  §  502,  as  amended.  Streeter  v. 
Jefferson  County  Nat.  Bank,  147  U.  S.  36, 
13  Sup.  Ct  Rep.  236,  37:  68 

359.  The  surrender,  by  one  who  has  ob- 
tained a  preference  contrary  to  the  provi- 
sions of  the  bankrupt  act,  to  the  assignee, 
of  the  advantage  of  his  preference,  is  suffi- 
cient under  U.  S.  Rev.  Stat  §  5084,  to  en- 
title him  to  receive  a  dividend  on  his  debt^ 
although  such  surrender  be  made  after  liti- 
gating the  matter  with  the  assignee. 
Streeter  v.  Jefferson  County  Nat  Bank,  147 
U.  S.  36,  13  Sup.  Ct.  Rep.  236,  37:  68 
Cited  In  United  States  Rubber  Co.  v.  American 

Oak  Leather  Co.  181  U.  S.  452,  45  L.  ed. 
947,  21  Sup.  Ct  Rep.  670 — United  Stotea 
Rubber  Co.  v.  American  Oak  Leather  Co.  37 
C.  C.  A.  615,  96  Fed.  907— Re  Vinton,  80 
Pittsb.  L.  J.  N.  S.  204 — ^Re  GroeUlnger,  81 
PitUb.  L.  J.  N.  S.  423. 

b.  Presentment  and  Proof, 

Powers  of  Referee,  see  supra,  87. 

Right  to  Contest  Secured  Claim,  see  infra, 

373. 
Discharge    as    to    Claims   not   Proved,   see 

infra,  411,  412. 
As  Assenting  to  Jurisdiction,  see  supra,  18» 

47. 
Estoppel  by  Proving  Claim,  see  Estoppel, 

220. 
Appellate   Jurisdiction    in    Proceedings    to 

Prove  Debt,  see  Appeal  and  Error,  856- 

858. 
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Sworn  Proof  of  Claim  as  Evidence,  see  Evi- 
dence, 1429. 

Effect  of  Pledgee's  Failure  to  Prove  Debt, 
see  Pledge,  25. 

Nature  of  proceeding. 

General    Nature    and    Forms    of    Pro- 
cedure, see  supra,  II.  c. 
Distinction  with  Respect  to  Venue  from 
Suits  by  Trustee,  see  supra,  313. 

360.  Proceedings  to  prove  demands  are 
part  of  the  suit  in  bankruptcy,  and  not  sep- 
arate suits  at  law  or  in  equity.  Leggett  v. 
Allen,  110  U.  8.  741,  4  Sup.  Ct.  Rep.  195, 

28:313 

Tailing  and  delWery  of  claim. 

361.  The  Supreme  Court  of  the  United 
States  was  empowered  by  the  provision  of 
the  bankrupt  act  of  July  1,  1898  (30  Stat, 
at  L.  554,  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3434),  §  30,  that  all  necessary  rules, 
forms,  and  orders  as  to  procedure  and  for 
carrying  the  act  into  force  and  effect  shall 
be  prescribed,  and  may  be  amended  from 
time  to  time,  by  that  court,  to  provide  by 
general  orders  in  bankruptcy  No.  21,  that 
proofs  of  debt  received  by  any  trustee  shall 
be  delivered  to  the  referee  to  whom  the  case 
is  referred.  J.  B.  Orcutt  Co.  v.  Green,  204 
U.  S.  96,  27  Sup.  Ct.  Rep.  195,  61 :  390 

362.  A  trustee  in  bankruptcy  cannot  file 
with  himself  his  proof  of  his  own  claim 
against  the  bankrupt  estate,  nor  will  the 
<lelivery  of  such  claim  to  his  attorney,  to  be 
filed  with  the  referee,  be  deemed  the 
equivalent  of  a  delivery  to  such  referee.  J. 
B.  Orcutt  Co.  V.  Green,  204  U.  S.  96,  27  Sup. 
Ct.  Rep.  195,  51 :  390 

363.  The  presentation  and  delivery  of 
proof  of  claim  to  the  trustee  in  bankruptcy 
within  a  year  after  the  adjudication  is  a 
«ufiicient  filing  within  the  meaning  of  the 
l>ankrupt  act  of  July  1,  1898  (30  Stat,  at 
L.  554,  chap.  541,  U.  S.  Comp.  Stat.  1901,  p. 
3434),  §  57,  when  read  in  connection  with 
general  orders  in  bankruptcy  No.  21,  pro- 
viding that  proofs  of  debt  received  by  any 
trustee  shall  be  delivered  to  the  referee  to 
whom  the  cause  is  referred.  J.  B.  Orcutt 
Co.  V.  Green,  204  U.  S.  96,  27  Sup.  Ct.  Rep. 
195,  51 :  390 

TTlme. 

See  also  supra,  2;  infra,  366. 

364.  Proof  of  a  claim  against  a  bank- 
rupt's estate  may  be  made  at  such  times  as 
a  court  of  bankruptcy,  by  its  rules  and  or- 
ders, may  prescribe.  Clark  y.  Clark,  17 
How.  315,  15:77 

Amended  proofs. 

365.  A  court  of  bankruptcy  may  allow 
an  amended  proof  of  claim  against  a  bank- 
rupt's estate,  filed  with  the  trustee's  con- 
sent, to  be  substituted  for  the  defective 
original  proof,  although  an  appeal  has  been 
taken  by  the  trustee  to  the  circuit  court 
of  appeals  from  a  decree  of  such  court  per- 
mitting the  owners  of  the  claim  to  prove  as 


creditors.     Hutchinson   v.   Otis,   190  U.  S. 
552,  23  Sup.  Ct.  Rep.  778,  47: 1179 

366.  An  amended  proof  of  claim  against 
a  bankrupt's  estate,  filed  with  the  trustee's 
consent  more  than  a  year  after  adjudica- 
tion, may  be  substituted  for  the  defective 
original  proof,  although  by  the  bankruptcy 
act  of  1898,  §  57n  (30  Stat,  at  L.  561,  chap. 
541,  U.  S.  Comp.  Stat  1901,  p.  3444), 
proofs  subsequent  to  one  year  after  adjudi- 
cation are  forbidden.  Hutchinson  v.  Otis, 
190  U.   S.  652,  23   Sup.  a.   Rep.   778, 

47: 1179 
Oited  In  Buckingham  v.  Estes,  63  C.  C  A.  22, 

128  Fed.  686 — Re  Ingalls  Bros.  70  C  C.  A. 

103,   187    Fed.   619— Re  United   Button  Co. 

140  Fed.  499— Re  Kemper.  142   Fed.  211— 

Lewis  V.   First  Nat  Bank,  46  Or.  192,  78 

Pac.  090. 


o.  Di&trihuUve  Bights  and  DiatrOhition. 

1.    In  Oenerdl* 

Conclusiveness  on  Creditors  of  Disposal  of 
Property,  see  supra^  127. 


367.  The  policy  of  the  bankrupt  law  is 
speedy,  as  well  as  equal,  distribution  of  the 
bankrupt's  assets  among  his  crediton. 
Bailey  v.  Qlover,  21  Wall.  342,  22:  636 
Cited  in  Wood  v.  Bailey,  21  Wall.  642,  22  U  ed. 

690— Wiswall  V.  Campbell,  03  U.  8.  350,  23 
L.  ed.  924 — Ex  parte  Woollen,  104  U.  8.  301, 

26  L.  ed.  769 — Jenkins  v.  InternstiODal  Bank, 
106  U.  S.  676,  27  L.  ed.  306,  2  Sup.  Ct.  Rep. 
1 — Harmanson  v.  Bain,  1  Hughes,  201,  Fed. 
Cas.  No.  6,072— Re  Carrier,  39  Fed.  194— 
Lindsey  v.   Corkery,  20  Qratt.   658. 

368.  The  great  object  of  the  bankmpt 
act,  so  far  as  creditors  are  concerned,  is  to 
secure  equality  of  distribution  among  them 
of  the  property  of  the  bankrupt.  Mayer  v. 
Hellman,  91  U.  S.  496,  23:  377 
Cited  in  Boese  v.  King,  108  U.  S.  386,  27  L. 

ed.  763,  2  Sup.  Ct.  Rep.  765 — Re  Curtis,  91 
Fed.    740 — Harbaugh    v.    Costello,    184    lU. 

116,  76  Am.  St  Rep.  147,  56  N.  B.  363. 

369.  Equal  distribution  of  the  property 
of  the  bankrupt,  pro  rata,  is  the  main  pll^ 
pose  which  the  bankrupt  act  seeks  to  se- 
complish.    Buchanan  v.  Smith,  16  Wall.  277, 

21:280 

Cited  in  Reed  v.  Mclntyre,  98  U.  B.  512,  29 

L.  ed.   173 — Boese  v.  King,   108  U.  S.  386, 

27  L,  ed.  763,  2  Sup.  Ct.  Rep.  765— AlderdJet 
V.  Stote  Bank,  1  Hughes,  52,  11  Nat.  Bankr. 
Reg.  403,  Fed.  Cas.  No.  154— Re  Curtit,  91 
Fed.    740— Harbaugli    v.    Costello,    184    111 

117,  76  Am.  St.  Rep.  147.  66  N.  E.  363— 
Shryock  v.  Bastaore.  11  Pbila.  571.  33  Phila. 
Leg.  Int.  56 — State  ex  rel.  Strohl  ▼.  So- 
-perior  Court,  20  Wash.  651,  45  L.R.A.  134. 
66  Pac.  85. 

3t0.  In  the  disposition  of  a  bankrupt's 
property,  equality  is  equitv.  International 
Bank  v.  Sherman,  101  U.  S.  403,  25:8^6 
Cited  in  Re  Hovey,  6  Fed.  SoS—Re  Fixes,  50 

L.R.A.  607,  42  C.  C.  A.  356.  102  Fed.  297. 
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Partnership  and  IndlTldual  creditors. 

Setting  oS  Partnership  Debt  against 
Separate  Claim  of  Survivor's  As- 
signee, see  Set-Off  and  Counter- 
claim, 29,  30. 

Right  of  United  States  as  Creditor  of 
Partnership  to  Take  Priority  in 
Individual  Assets,  see  United 
States,  225. 

371.  Under  the  legal  operation  of  the 
tiankrupt  act  of  1800,  a  creditor  of  a  firm 
of  which  the  bankrupt  was  one,  and  a 
creditor  of  the  bankrupt  singly,  were  equal- 
ly creditors  of  the  bankrupt,  in  contempla- 
tion of  the  law.  Tucker  v.  Oxley,  6  Cranch, 
34,  3: 29 

372.  It  is  equity  alone  which  can  restrain 
a  partnership  creditor  from  recovering  his 
full  dividend  from  the  bankrupt  estate  of 
the  surviving  partner  imtil  the  joint  ef- 
fects are  exhausted.  Tucker  v.  Oxley,  5 
Cranch,  34,  3:  29 
Cited  in   Murrlll  v.  Neill,  8  How.  427,   12  L. 

ed.  1141— Re  Abbe,  2  Nat.  Bankr.  Reg.  78, 
Fed.  Gas.  No.  4 — Hitchcock  v.  RoIIo,  8  Bias. 
287,  4  Nat.  Bankr.  Reg.  701,  Fed.  Cas.  No. 
6.535 — Re  Jewett,  7  Biss.  387,  Fed.  Cas. 
No.  7,d06^Re  Lloyd,  15  Nat.  Bankr.  Reg. 
261,  Fed.  Cas.  No.  8,420 — Mead  v.  National 
Bank,  6  Blatchf.  187,  Fed.  Cas.  No.  0,366 — 
Re  Mellck,  4  Nat.  Bankr.  Reg.  98,  Fed.  Cas. 
No.  0,390 — Re  Nims,  10  Ben.  56,  Fed.  Cas. 
No.  10,268 — Re  Rice,  0  Nat.  Bankr.  Reg. 
376,  Fed.  Cas.  No.  11,750— Re  Webb,  4 
Sawy.  828,  16  Nat.  Bankr.  Reg.  250,  Fed. 
Cas.  No.  17,317— Wilkins  v.  Davis,  2  Low. 
Dec.  514,  15  Nat  Bankr.  Reg.  63,  Fed.  Cas. 
No.  17,664— Re  Wilcox,  04  Fed.  103— 
Cleghom  v.  Insurance  Bank,  0  Ga.  323 — 
GiUasky  v.  Peck,  46  Iowa,  462— McCuUoh 
V.  Dashlell,  1  Harr.  &  O.  106,  18  Am.  Dec. 
271 — ^Allen  v.  Wells,  22  Pick.  455,  33  Am. 
Dec.  757 — Dahlgren  v.  Duncan,  7  Smedes 
A  M.  204 — Pearce  v.  Cooke,  13  R.  I.  187 — 
Hlggins  V.  Rector,  47  Tex.  364 — Bardwell 
T.  Perry,  19  Vt.  301,  47  Am.  Dec.  687 — Cur- 
tis y.  Woodward,  58  Wis.  504,  46  Am.  Rep. 
647,17    N.    W.    328. 

2.  Secured  and  Simple  Pebts. 

373.  Under  the  act  of  1841,  creditors  of 
a  bankrupt  have  a  right  to  ask  that  mort- 
gaged property  be  sold;  and  the  assignee 
may  contest  their  claim.  Re  City  Bank  of 
New  Orleans,  3  How.  292,  11:603 
Cited  In  Merrill  v.  National  Bank,   173  U.  S. 

154,  48  L.  ed.  640,  10  Sup.  Ct.  Rep.  360 — 
Davis  v.  Anderson,  6  Nat.  Bankr.  Reg.  150, 
Fed.  Cas.  No.  8,628 — Carter  v.  Hobbs,  02 
Fed.  508 — Southern  Loan  &  T.  Co.  v.  Ben- 
bow.  96  Fed.  527 — Re  Sanborn,  06  Fed.  552 — 
Re  Union  Trust  Co.  50  C.  C.  A.  464,  122  Fed. 
039 — Broadnax  v.  United  Engineering  &  Con- 
tracting Ce.  128  Fed.  651 — Re  Rhodes,  3 
Plttsb.  341,   10  Pittsb.  L.  J.  00. 

^Editorial  note. 

[Lien  on  property  of  bankrupt  of  one 
whose  funds  are  wrongfully  used  in  pur- 
chasing it.     9  L.R.A.(N.S.)   876.] 

Riicht  to  subject  security. 

374.  Only  when  the  collateral  held  by  se- 
cured creditors  of  the  bankrupt  has  not  been 


disposed  of  by  the  creditor  in  accordance 
with  the  contract  of  pledge  can  a  court  of 
bankruptcy  exercise  its  power,  under  the 
bankrupt  act  of  July  1,  1898  (30  Stat,  at 
L.  560,  chap.  541,  U.  S.  Ck>np.  Stat.  1901,  p. 
3443 ) ,  §  57A,  to  determine  the  value  of  such 
securities,  and  to  direct  tlieir  disposition. 
Hiscock  V.  Varick  Bank,  206  U.  S.  28,  27 
Sup.  a.  Rep.  681,  51 :  945 

Surrender  of  security  or  reduction  of 
claim  by  amount  realized. 

In  case   of   Insolvent   National   Bank, 
see  Banks,  386-388. 

375.  Proof  of  claim  secured  by  mortgage 
makes  the  mortgagee  a  creditor  of  the 
general  estate  only  for  the  balance  after  de- 
ducting the  value  of  the  mortgaged  prop- 
erty, to  be  ascertained  by  agreement,  sale, 
or  as  the  bankrupt  court  might  direct,  un- 
less all  claim  on  the  security  is  released. 
McHenry  v.  La  Soci6t6  Francaise  D'Eparg- 
nes  et  de  Prevoyance  Mutuelle,  95  U.  S.  58, 

24:  370 

Cited  In  Long  v.  Bollard,  117  U.  8.  621,  20 

L.  ed.  1006,  6  Snp.  Ct.  Rep.  017 — ^Re  Miller, 

Fed.  Cas.  No.  0,555 — Davis  v.  Lumpkin,  57 

Miss.  524. 

WaiTer  of  lien  or  security. 

376.  Creditors  of  a  bankrupt  who  fail  to 
insist  upon  a  lien  on  proceeds  of  a  seat  in 
a  stock  exchange  which  had  formerly  be- 
longed to  the  bankrupt,  because  they  have 
collected  their  claims  by  what  they  mis- 
takenly supposed  were  valid  attachments  of 
the  bankrupt's  property,  are  entitled  to 
have  such  Uen  allowed  in  the  bankruptcy 
court,  where  no  one  has  changed  his  posi- 
tion on  the  faith  of  their  waiver.  Hutchin- 
son V.  Otis,  190  U.  8.  552,  23  Sup.  Ct.  Rep. 
778,  47:  1179 

377.  A  creditor  who  proved  his  debt  in 
bankruptcy  court  waive^l  his  right  to  sue 
it  or  take  a  deficiency  decree  against  the 
bankrupt  on  the  foreclosure  of  a  mortgage; 
and  if  the  bankrupt's  discharge  was  granted, 
the  right  to  such  a  decree  was  lost.  Scott 
V.  Ellery,  142  U.  S.  381,  12  Sup.  Ct.  Rep. 
233,  35:  1050 
Cited  in  First  Nat   Bank  v.   Pope,  85   Minn. 

435,  80  N.  W.  818. 

378.  A  creditor  who  has  proved  his  debt, 
assented  to  the  bankrupt's  discharge,  and 
taken  a  dividend  out  of  the  estate  cannot 
afterwards  sue  the  bankrupt  for  the  debt, 
either  at  law  or  in  equity,  in  view  of  the 
provision  of  the  bankrupt  act  of  August  1, 
1841,  §  5,  that  "no  creditor  or  other  person 
coming  in  and  proving  his  debt  or  other 
claim  shall  be  allowed  to  maintain  any 
suit,  at  law  or  in  equity,  therefor,  but  shall 
be  deemed  thereby  to  have  waived  all  right 
of  action  and  suit  against  such  bankrupt; 
and  all  proceedings  already  commenced,  and 
all  unsatisfied  judgments  already  obtained 
thereon,  shall  be  deemed  to  be  surrendered 
thereby."  Commercial  Bank  v.  Buckner,  20 
How.  108,  15:862 
Cited  in  Bennett  v.  Goldthwalt,  100  Mass.  406, 

12  Am.   Rep.  742. 
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3,  Claims  of  Different  Batik  and  BrioT' 

Uy. 

Preferences  Allowable  for  Claims  for  Rent, 

see  supra,  302,  303. 
Sale  oi  Collateral  Security  and  Application 

of  Proceeds,  see  Pledge,  28,  29. 
Priority   of   Claims   against  Receivers,   see 

Receivers,  m.  c. 
Priority    of    United    States    Generally,    see 

United  States,  V. 
Priority  between  United  States  and  otber 

Creditors  of  Insolvent  National  Banks, 

see  United  States,  241-243. 

Taxes  and  public  charges. 

379.  The  franchise  tax  assessed  under  N. 
J.  Gen.  Stat.  1895,  §§  251,  252,  257,  258, 
260,  on  the  basis  of  the  capital  stock  of  a 
corporation  issued  and  outstanding  on  the 
1st  of  January  preceding  the  making  of  the 
return,  is  "legally  due  and  owing"  within 
the  meaning  of  the  bankrupt  act  of  July  1, 
1898  (30  Stat,  at  L.  563,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3447),  §  64a,  provid- 
ing that  taxes  must  be  paid  in  advance  of 
the  payment  of  dividends  to  creditors,  al- 
though such  tax  may  not  have  been  col- 
lectible until  after  the  corporation  was  ad- 
judged a  bankrupt.  New  Jersey  v.  Ander- 
son, 203  U.  S.  483,  27  Sup.  Ct.  Rep.  137, 

51:284 

380.  The  claim  of  the  state  of  New  Jer- 
sey against  the  estate  of  a  bankrupt  corpo- 
ration organized  under  the  laws  of  that 
state,  but  doing  no  business  and  having  no 
property  there,  for  the  "'annual  license  fee 
or  franchise  tax"  on  its  outstanding  capital 
stock,  imposed  under  N.  J.  Gen.  Stat.  1895, 
§§  251,  252  257,  258,  260,  is  for  a  tax  legal- 
ly due  and  owing  to  the  state,  which,  under 
the  bankrupt  act  of  July  1,  1898  (30  Stat, 
at  L.  563,  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3447),  §  64a,  must  be  paid  in  advance 
of  dividends  to  creditors.  New  Jersey  v. 
Anderson,  203  U.  S.  483,  27  Sup.  Ct.  Rep. 
137,  51 :  284 

381.  The  finding  of  the  state  board  of  as- 
sessors as  to  the  amount  of  outstanding 
capital  stock  of  a  corporation,  made  for  the 
purpose  of  fixing  the  amount  of  the  annual 
license  fee  or  franchise  tax  imposed  by  N. 
J.  Gen.  Stat.  1895,  §§  251,  252,  257,  258, 
260,  is  not  conclusive  on  the  bankruptcy 
court,  in  view  of  the  provisions  of  the  bank- 
rupt act  of  July  1,  1898  (30  Stat,  at  L.  563, 
chap.  541,  U.  S.  Comp.  Stat.  1901,  p.  3447), 
§  64a,  that,  in  case  any  question  arises  as  to 
the  amount  or  legality  of  any  tax  entitled 
to  priority  of  payment  under  that  section, 
the  same  shall  be  heard  and  determined  by 
the  court.  New  Jersey  v.  Anderson,  203 
U.  S.  483,  27  Sup.  Ct.  Rep.  137,      51 :  284 

AVages  of  labor. 

382.  The  priority  of  payment  of  wages 
"due  to  workmen,  clerks,  or  servants"  given 
by  the  bankruptcy  act  of  July  1,  1898  (30 
Stat,  at  L.  563,  chap.  541,  U.  S.  Comp.  Stat. 
1901,  p.  3447),  §  64,  when  earned  within 
three  months  before  the  commencement  of 


the  bankruptcy  proceedings,  extends  to 
claims  which  had  been  assigned  before  the 
bankruptcy  proceedings  were  begun.  Shrop- 
shire, W.  &  Co.  V.  Bush,  204  U.  S.  186,  27 
Sup.  Ct.  Rep.  178,  51 :  43& 

Counsel  fees  and  costs. 

383,  384.  Compensation  for  the  services  of 
assignees  in  bankruptcy,  including  the  pay  of 
their  counsel,  is  a  charge  upon  the  property, 
prior  in  right  to  the  claims  of  cr^ton  or 
stockholders,  although  the  property  is  al- 
ready in  the  custody  of  the  court  through 
its  receiver.  Meddaugh  v.  Wilson,  151  U. 
S.  333,  14  Sup.  a.  Rep.  356,  38: 183 

Cited  in  Central  Trnst  Co.  v.  Condon,  14  C. 
C.  A.  840,  81  U.  S.  App.  387,  67  Ped.  Ill— 
Gregory  v.  Pike,  15  C.  C.  A.  88,  21  V.  8. 
App.  658,  67  Fed.  843— Fidelity  Ins.  Trust 
&  S.  D.  Co.  V.  Roanoke  Iron  Co.  91  Fed.  21 
— Grant  v.  Lookout  Mountain  Co.  93  Tenn. 
691,  27  L.R.A.  101,  28  8.  W.  90—Read  t. 
Memphis  Gaslight  Co.  107  Tenn.  439,  64  8. 
W.  769. 

Services  to  prior  general  assignee. 

385.  An  assignee  in  a  general  deed  of  as- 
signment which  has  been  avoided  by  an  ad- 
judication in  bankruptcy  against  his  as- 
signor on  a  petition  filed  within  four  months 
after  the  making  of  the  assignment  has 
a  lien  on  the  ^nkrupt's  estate  for  the 
sums  paid  by  him  for  such  services  rendered 
to  him  prior  to  such  adjudication  as  were 
beneficial  to  the  estate.  Randolph  v. 
Scruggs,  190  U.  S.  533,  23  Sup.  Ct.  Rep.  710, 

47: 1165 
Cited  in  Re  Chase,  69  C.  C.  A.  636,  124  Fed. 

760 — Re   Levitt,    126    Fed.   890— Re  Byerly, 

128    Fed.   638. 

380.  Claims  for  services  rendered  to  the 
assignee  in  a  general  deed  of  assignment 
prior  to  an  tuljudication  in  bankruptcy 
against  the  assignor  on  a  petition  filed  with- 
in four  months  after  the  making  of  the  as- 
signment are  preferred  claims  against  the 
bankrupt's  estate  to  the  same  extent  as  if 
the  assignee  had  paid  the  claims.  Randolph 
V.  Scruggs,  190  U.  S.  533,  23  Sup.  a.  Rep. 
710,  47: 1165 

Cited  in  Re  M.  Zier  ft  Co.  127  Fed.  402~Pratt 

V.  Bothe,  65  C.  C.  A.  53,  130  Fed.  675. 

—  Editorial  note. 

Allowances  in  bankruptcy  proceedings  to 
bankrupt's  assignee  for  creditors.    47: 1165 


XI,  Discharge  and  Effect  thereof* 

a.  Discharge  OenemUy, 

Jurisdictional  Amount  on  Appeal,  see  Ap* 

peal  and  Error,  591. 
Federal  Question  as  to,  see  Appeal  and  A^ 

ror,   1956-1962. 
Right   of   Discharged  Banknipt   to  A|^ms1 

from  Judgment,  see  Appeal  and  Error, 

2427. 
Decision  on  Motion  to  Dismiss,  of  Ezteat 

of   Discharge,   see   Appeal   and  £mr, 

3771. 
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Ifonprejudicial  Error  as  to,  see  Appeal  and 

Error,  4990. 
Failure  to  Require  Service  of  Notice  on  Ap* 

?lication  for,  see  Constitutional  Law, 
05. 

Estoppel  by  Procuring  Dismissal  of  Speci- 
fications of  Opposition  to,  see  Estoppel, 
277. 

Discharge  of  Debtor  from  Imprisonment,  see 
Imprisonment  for  Debt,  3-10. 

Effect  of  Failure  to  Set  up  Defense,  see 
Judgment,  532. 

BepeU  of  Statute  as  to,  see  Statutes,  649. 

See  also  Mortgage,  257. 

•Certificate  of  discdiarge. 

Executed    Composition    as    Equivalent, 
see  infra,  446,  447. 

387.  Under  U.  S.  Rev.  SUt.  §  5119,  the 
certificate  of  discharge  in  bankruptcy  is  con- 
clusive evidence  "of  the  fact  and  regularity 
•of  such  discharge."  Palmer  v.  Hussey,  119 
U.  S.  96,  7  Sup.  Ct.  Rep.  158,  30:  362 

tSchedvIe  and  notice  to  creditors. 

Effect  of  Including  Property  of  Others, 

see  supra,  267. 
Omission  from  Schedule  as  Indicative 

of    Abandonment,    see   infra,    256, 

257. 
Avoidance  of  Discharge  by  Fraud,  see 

supra,  83. 


Knowledge  of  bankruptcy  proceed- 
ings on  the  part  of  a  creditor  of  the  banl^- 
Tupt,  which  is  not  acquired  until  after 
discharge,  though  in  time  to  prove  his  claim 
under  the  bankruptcy  act  of  July  1,  1898 
(30  Stat,  at  L.  563,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3448),  g  65,  and  to  move, 
imder  §  15,  to  revoke  the  discharge,  is  not 
the  "actual  knowledge  of  the  proceedings 
in  bankruptcy"  which,  under  §  17,  is  es- 
sential to  the  release,  by  the  discharge,  of 
provable  debts  which  have  not  been  duly 
«:heduled  in  time  for  proof  and  allowance. 
Birkett  v.  Columbia  Bank,  195  U.  S.  345, 
25  Sup.  Ct.  Rep.  38,  49:  231 

389.  If  by  the  default  of  the  bankrupt 
no  notice  reaches  the  creditor,  and  no  actual 
knowledge  on  his  part  is  shown,  the  debt 
is  not  discharged.  The  schedule  of  debts 
which  the  bankrupt  files  furnishes  the  basis 
for  the  notices  sent  by  the  referee  or  the 
«ourt,  and  thus  the  bankrupt  appears  to  be 
made  responsible  for  the  correctness  of  the 
list  of  his  creditors.  Birkett  v.  Columbia 
Bank,  195  U.  S.  345,  25  Sup.  Ct.  Rep.  38, 

49:231 
<}it0d  tn  Westheimer  v.  Howard,  47  Misc.  146, 
93   N.  Y.  Supp.  618. 

390.  Actual  knowledge  of  the  proceed- 
ings, contemplated  by  §  17  of  the  bank- 
ruptcy act,  is  knowledge  in  time  to  avail 
a  creditor  of  the  benefits  of  the  law,  in 
time  to  g^ve  an  equal  opportunity  with 
other  creditors — not  a  knowledge  that  may 
come  to  him  so  late  as  to  deprive  him  of 
participation  in  the  administration  of  the 


affairs  of  the  estate.     Birkett  v.  Columbia 
Bank,  195  U.  S.  345,  25  Sup.  Ct.  Rep.  38, 

49:  231 
Cited  in  Broadway  Trust  Co.  v.  Manheim,  47 
Misc.  418,  05  N.  Y.  Supp.  93 — Broadway 
Trust  Co.  V.  Manheim,  34  N.  Y.  Civ.  Proc. 
Rep.  313 —  Strickland  v.  Capital  City  Mills, 
74  S.  C.  27,  7  L.R.A.(N.S.)  432,  54  S.  E.  220. 

Fraudulent     schedule     vittatlug     dis- 
charge. 

391-2,  A  bankrupt  who  includes  in  his 
schedule  a  fiduciary  debt,  without  stating 
the  nature  of  it,  is  guilty  of  fraud,  and  his 
discharge  will  not  avail  him,  under  the 
bankruptcy  act  of  1841,  §  4,  providing  that 
the  discharge  and  certificate,  when  duly 
granted,  shall,  in  all  courts  of  justice,  be 
deemed  a  full  and  complete  discharge  of  all 
debts,  contracts,  and  other  engagements  of 
such  bankrupt,  which  are  provable  under 
the  act.    Chapman  v.  Forsyth,  2  How.  202, 

11:236 

Stay   or   injunction   to    effectuate   dis- 
charge. 

393.  A  bankrupt  sued  for  a  debt  provable, 
but  not  proved,  in  bankruptcy,  has  the  right 
to  have  the  suit  stayed  until  the  question 
of  his  discharge  is  settled.  If  no  stay  is 
procured  the  creditor  can  proceed  to  judg- 
ment notwithstanding  U.  S.  Rev.  Stat.  § 
5106.  Scott  V.  EUery,  142  U.  S.  381,  12  Sup. 
Ct.  Rep.  233,  35:  1050 

394.  The  failure  of  a  bankrupt  to  obtain, 
during  the  pendency  of  bankruptcy  proceed- 
ings, a  stay  as  to  actions  against  him  in 
state  courts,  does  not  estop  him  from  plead- 
ing a  final  discharge  as  against  judgments 
obtained  in  these  actions.  Bo3rnton  v.  Ball, 
121  U.  S.  457,  7  Sup.  Ct.  Rep.  981,  30:  985 
Cited  Id  Scott  v.  EUery,  142  U.  8.  384,  35  L. 

ed.  1051,  12  Sup.  Ct.  Rep.  233 — Sharon  v. 
Terry,  1  L.R.A.  591,  13  Sawy.  426,  86  Fed. 
364 — Lake  County  v.  Piatt,  25  C.  C.  A.  92, 
49  U.  S.  App.  216,  79  Fed.  572— Packer  v. 
Whittier,  33  C.  C.  A.  660.  68  IT.  S.  App. 
37,  91  Fed.  513 — ^Re  Gelster,  2  N.  B.  N. 
Rep.  299,  97  Fed.  823 — ^Rlo  Grande  County 
V.  Burpee,  24  Colo.  69,  48  Pac.  639 — Whyte 
V.  McGovem,  51  N.  J.  L.  358,  17  Atl.  957. 

395.  A  bankrupt  discharged  after  judg- 
ment against  him  in  the  state  court,  m  an 
action  pending  when  he  instituted  the  bank- 
ruptcy proceedings,  is  entitled  to  a  per- 
petual stay  of  execution  on  such  judgment. 
Boynton  v.  Ball,  121  U.  S.  457,  7  Sup.  Ct. 
Rep.  981,  30:  985 
Distinovithed  in   Hall  v.   Greenbaum,   33  Fed. 

23 — Grand  County  v.  People,  8  Colo.  App. 
45,  46  Pac.  107. 

Cited  in  Davis  v.  Wakelee,  156  U.  S.  689,  39 
L.  ed.  584,  15  Sup.  Ct.  Rep.  555 — Cornwall 
V.  Davis.  38  Fed.  883 — Wakelee  v.  DstIs, 
44  Fed.  532 — Re  Marshall  Paper  Co.  95  Fed. 
424— Re  McBride,  2  N.  B.  N.  Rep.  346,  99 
xed.  688 — Grand  County  v.  People,  16  Colo. 
App.  245,  64  Pac.  675— Pine  Hill  Coal  Co. 
V.  Harris,  86  Ky.  423,  6  S.  W.  24 — Re  Em- 
ery, 89  Me.  546,  56  Am.  St.  Rep.  440,  36 
Atl.  992 — Huntington  v.  Saunders,  166  Mass. 
94,  43  N.  E.  1035 — Saunders  v.  Hunting- 
ton, 166  Mass.  97,  44  N.  E.  127 — Bennet  v. 
Municipal  Ct.  Justices,  166  Mass.  128,  44 
N.  E.  121— Lane  v.  Holcomb.  182  Mass.  861, 
65   N.    E.    794— Prentis  v.   Rlcbardson,    118 
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Mich.  264,  76  N.  W.  381->-Flr8t  Nat.  Bank 
Y.  Wallls,  60  N.  J.  L.  48,  84  Atl.  983— 
Lochelmer  y.  Stewart,  91  Tenn.  387,  30  Am. 
St.  Rep.  887,  19  S.  W.  21. 

396.  If  bankruptcy  proceedings  are 
brought  to  the  attention  of  a  dourt  in  which 
suit  is  being  prosecuted  against  a  bankrupt, 
that  court  cannot,  under  U.  S.  Rev.  Stat. 
§  5106,  proceed  to  final  judgment  until  the 
question  of  the  discharge  is  determined; 
but  the  bankrupt  may  waive  his  right 
thereunder  to  have  the  proceedings  stayed. 
Boynton  v.  Ball,  121  U.  S.  457,  7  Sup.  Ct. 
Rep.  981,  30:  985 
Cited  In  Davidson  v.  Fisher,  41  Minn.  864,  48 

N.   W.   79. 

b.  Persons  and  Bights  Affected  hy  Dis- 

charge. 

Title  of  Bankrupt  Buying  in  at  Trustee's 
Sale,  see  supra,  323. 

Extraterritorial  Effect  of  Laws,  see  Conflict 
of  Laws,  135a-143. 

Effect  of  Real  Property  in  Foreign  Jurisdic- 
tion, see  Conflict  of  Laws,  141. 

Right  of  Discharged  Bankrupt  to  Claim 
Usurious  Interest  Paid  to  National 
Bank,  see  Usury,  143. 

Right  of  United  States  to  Priority,  Not- 
withstanding Proof  of  Claim,  see  Unit- 
ed States,  208. 

See  also  Limitation  of  Actions,  524. 

Who  are  or  may  be  discharged. 

To  Whom  Act  is  Applicable,  see  supra, 
11. 

Debtors  having  Knowledge,  see  supra, 
388-390. 

Claims  by  United  States,  see  infra,  413, 
414. 

Person  Owinff  Some  Debts  Not  Dis- 
chargeable, see  infra,  437. 

397.  Under  the  bankrupt  act  of  1867,  no 
discharge  shall  be  granted  to  any'  corpora- 
tion or  joint-stock  company,  or  to  any  per- 
son who  is  an  ofScer  or  member  thereof.  New 
Lamp  Chimney  Co.  v.  Ansonia  Brass  &  Cop- 
per Co.  91  U.  S.  656,  23:  336 
Cited  In  Re  Detroit  Car  Works,  14  Nat.  Bankr. 

Reg.  245,  Fed.  Cas.  No.  3,838 — Morley  v. 
Thayer,  3  Fed.  743 — Re  Marshall  Paper  Co. 
96  Fed.  421 — Re  Marshall  Paper  Co.  43  C. 
C.  A.  40,  2  N.  B.  N.  Rep.  1065,  102  Fed. 
876 — Davis  v.  Bunker,  168  Mass.  86,  46  N. 
E.  406. 

398.  A  claim  proved  against  a  corpora- 
tion in  voluntary  proceedings  in  bankruptcy 
instituted  by  itself  is  not  .discharged  be- 
yond the  amount  received  as  dividends  by 
such  proceedings,  and  a  recovery  can  be  had 
for  the  balance.  New  Lamp  Chimney  Co.  v. 
Ansonia  Brass  &.  Copper  Co.  91  U.  S.  656, 

23:  336 
Cited  in  Fourth  Nat.  Bank  v.  Francklyn,  120 
U.  S.  757,  30  L.  ed.  829,  7  Sup.  Ct.  Rep. 
757 — Bourne  v.  Maybln,  3  Woods,  736. 
Fed.  Cas.  No.  1,700 — Byrd  v.  Harrold,  18 
Nat.  BanJcr.  Reg.  436,  Fed.  Cas.  No.  2,269 
— MuDson  V.  Boston,  U.  &  E.  R.  Co.  120 
Mass.  85,  21  Am.  Rep.  499 — First  Nat. 
Bank  ▼.  Hingham  Mfg.  Co.  127  Mass.  667 — 


Mohr   V.   Minnesota   Elevator  CO.   40  MUul 
349,  41  N.  W.  1074. 

Joint  or  secondary  obligors  with  bank- 
rupt. 

399.  A  discharge  in  bankruptcy  does  not 
release  any  person  liable  for  the  same  debt 
with  the  bankrupt,  either  as  partner,  joint 
contractor,  surety,  or  otherwise.  Abendroth 
V.  Van  Dolsen,  131  U.  S.  66,  9  Sup.  Ct.  Rep. 
619,  33: 57 
Cited  In  KHpsteln  v.  Allen-Miles  Co.  69  C.  C. 

A.  234.  136  Fed.  390. 

400.  Although  the  principal  in  a  replevin 
bond  is  relieved  from  liability  thereon  by 
his  discharge  in  bankruptcy,  that  does  not 
exonerate  the  surety  on  the  bond.  Wolf 
V.  Stix,  99  U.  S.  1,  25:  309 
Cited  in  Hennequin  v.  Clews,   111   U.  S.  682, 

28  L.  ed.  568.  4  Sup.  Ct.  Rep.  576 — Hill  t. 
Harding,  130  U.  S.  703,  32  L.  ed.  1084,  » 
Sup.  Ct  Rep.  725 — ^Re  Rosentlial,  3  N.  B.  N. 
Rep.  614,  108  Fed.  369 — Bernhardt  v.  Cur- 
tis, 109  La.  178,  94  Am.  St  Rep.  449,  S3 
So.  125— Robinson  v.  Sonle,  66  Miss.  551— 
Goyer  Co.  v.  Jones,  79  Miss.  256,  30  So 
651 — St.  Louis  World  Pub.  Co.  v.  Eialto 
Grain  &  Securities  Co.  108  Mo.  App.  485. 
83  S.  W.  781— McCombs  v.  Allen,  82  N.  Y. 
llT^Wight  V.  Gottschalk  (Tenn.  Ch.)  43 
L.R.A.  194,  48  S.  W.  140->Whereatt  ▼.  El- 
lis, 103  Wis.  862,  74  Am.  St.  Rep.  865,  79 
N.  W.  416. 

SuooesBors  in  estate  to  Imnkrapt. 

401.  A  widow  of  a  bankrupt  to  whom  hift 
property  has  been  transferred  may  avail 
herself  of  his  discharge  and  plead  it  in  her 
own  defense,  and  cannot  be  deprived  of  the 
braiefit  of  it  by  the  failure  of  his  heirs  to 
plead  it.  Upshur  y.  Briscoe,  138  U.  S.  365. 
11  Sup.  a.  Rep.  313,  94:  931 

402.  Where  by  the  law  of  Louisiana  the 
debt  of  a  husband  to  the  wife  was  of  sacb 
nature  that  it  was  extinguished  by  his  dis> 
charge  in  bankruptcy,  her  mortgage,  which 
was  but  a  security  for  that  debt,  disap- 
peared with  it,  and  cannot  attach  to  lands 
purchased  by  him  after  his  discharge  in 
bankruptcy;  and  his  creditors  under  a  sub- 
sequent mortgage  from  him  to  them  are  en- 
titled to  set  up  his  discharge  in  bankruptcy 
against  anv  lien  claimed  by  her  upon  the 
lands.  Fleitas  v.  Richardson,  147  U.  S.  550, 
13  Sup.  Ct.  Rep.  495,  37:  276 

Effect  on  Arm  or  IndiTidaal  liabilities. 

See  also  supra,  399. 

403.  An  adjudication  of  the  bankruptcy 
of  a  firm  and  of  the  members  in  whose  name 
the  firm  was  doing  business,  in  a  bankrupt 
proceeding  affecting  them  alone,  to  which  a 
special  partner  was  not  a  party,  does  not 
estop  a  copartnership  creditor  from  setting 
up  the  liability  of  such  special  partner  im- 
posed upon  him  by  the  statute  for  non- 
compliance with  its  provisions.  Abendroth 
V.  Van  Dolsen,  131  U.  S.  66,  9  Sup.  Ct.  Rep. 
619,  33: 57 

—  Editorial  note. 

[Discharge  of  partnership  liability  in  in* 
dividual  bankruptcy  proceedings.     69  LR  A. 

771.] 
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Effect  on  pending:  actions. 

See  also  supra,  393,  396. 

404.  A  discharge  in  bankruptcy  does  not 
oust  a  state  court  of  jurisdiction  over,  or, 
where  not  pleaded,  operate  as  a  discharge 
of,  a  claim,  action  upon  which  was  instituted 
prior  to  such  discharge.  Dimock  v.  Revere 
Ck>pper  Co.  117  U.  S.  559,  6  Sup.  Ct.  Rep. 
855,  29:  994 
Cfited   in    BoyntOD   v.   Ball,   121   IT.   8.  463,   80 

L.  ed.  986,  7  Sup.  Ct.  Rep.  981 — Scott  ▼. 
Ellery,  142  U.  S.  384.  35  L.  ed.  1051,  12 
Sup.  Ct.  Rep.  233 — Compton  ▼.  Jesap,  15 
C.  C.  A.  420«  31  U.  S.  App.  486,  68  Fed. 
286 — Lake  County  ▼.  Piatt,  25  C.  C.  A.  91, 
49  n.  8.  App.  216,  79  Fed.  672— Sullivan 
V.  Rabb.  86  Ala.  440,  5  So.  746— Tuttle  v. 
Scott,  110  Cal.  589,  61  Pac  849 — Lackey 
▼.  Steere,  121  111.  603,  2  Am.  St  Rep.  135, 
13  N.  B.  518 — Second  Nat.  Bank  v.  Town- 
send.  114  Ind.  535,  17  N.  E.  116— Lane  ▼. 
Holcomb,  182  Mass.  861,  65  N.  B.  794 — 
Wbyte  V.  McOovem,  51  N.  J.  L.  357,  17 
Atl.  957— First  Nat  Bank  y.  Wallis,  59 
N.  J.  L.  48,  84  Atl.  983 — McDonald  r.  Davis, 
105  N.  Y.  513,  12  N.  B.  40— Shaw  v.  Broad- 
bent,  129  N.  Y.  122,  29  N.  E.  238— Nelson 
V.  Guffey,  131  Pa.  278,  18  Atl.  1073— 
Znmbro  v.  Stump,  38  W.  Va.  332,  18  S.  B. 
443. 

Effect    on    action    against    bankrupt's 
sureties. 

See  also  Insolvency,  44. 

405.  Where  a  bond  given  by  defendant  in 
attachment  is  executed  before  the  com- 
mencement of  proceedings  in  bankruptcy, 
the  discharge  in  bankruptcy  protects  him 
from  liability  to  the  obligees,  so  that,  in  an 
action  on  the  bond  against  him  and  his 
sureties,  any  judgment  recovered  by  the 
plaintifTs  must  be  accompanied  by  a  per- 
petual stay  of  execution  against  him;  but 
his  discharge  does  not  prevent  that  judg- 
ment from  being  rendered  generally  against 
them.  Hill  v.  Harding,  130  U.  S.  699^  9  Sup. 
a.  Rep.  725,  32:  1083 

406.  When  the  attachment  has  been  dis- 
solved by  the  defendant  entering  into  a 
bond  or  recognizance,  with  sureties,  con- 
ditioned to  pay  to  the  plaintiffs  any  judg- 
ment rendered  against  him  on  final  trial, 
there  is  nothing  in  the  bankrupt  act  to  pre- 
vent the  state  court  from  rendering  a  judg- 
ment against  the  bankrupt,  notwithstanding 
his  discharge,  for  the  purpose  of  enabling 
plaintiffs  to  proceed  against  the  sureties  in 
the  bond  given  on  the  attachment.  Hill  v. 
Harding,  130  U.  S.  699,  9  Sup.  Ct.  Rep.  725, 

32:  1083 

Effect    on    prior    attachment   and    lien 
thereof. 

407.  When  an  attachment  against  a  bank- 
rupt remains  in  force,  the  creditor,  notwith- 
standing his  discharge,  may  have  judgment 
against  him,  to  be  levied  only  upon  the 
property  attached.  Hill  v.  Harding,  130  U. 
S.  699,  9  Sup.  Ct.  Rep,  725,  32:  1083 

408.  A  discharge  in  bankruptcy  does  not 
prevent  an  attaching  creditor  from  taking 
judgment  against  the  debtor  in  such  limited 
form  as  may  enable  him  to  reap  the  benefit 


of  his  attachment.    Hill  v.  Harding,  130  U. 
S.  699,  9  Sup.  Ct.  Rep.  725,  32:  1083 

Cited  in  Re  Marshall  Paper  Co.  95  Fed.  421 — 
Re  Marshall  Paper  Co.  43  C  C.  A.  40,  2  N. 
B.  N.  Rep.  1053,  102  Fed.  874 — Wakeman 
V.  Throckmorton,  74  Conn.  619,  51  Atl.  554 — 
Powers  Dry  Goods  Co.  v.  Nelson,  10  N.  D. 
583,  58  L.R.A.  773.  88  N.  W.  703— Elder  v. 
Prusainsr,  101  111.  App.  659 — Rosenthal  v. 
Nove,  175  Mass.  563,  49  Am.  St.  Rep.  512^ 
56  N.  E.  884 — ^Train  v.  Marshall  Paper  Co. 
180  Mass.  516,  62  N.  E.  967 — Marx  v.  Hart, 
166  Mo.  518,  89  Am.  St  Rep.  715,  66  S. 
W.  260 — Wood  &  Selick  v.  Vanderveer,  55 
App.  Dlv.  553.  67  N.  Y.  Sapp.  371 — ^Wight  v. 
Gottschalk  (Tenn.  Ch.)  48  L.R.A.  194,  48 
S.  W.  140— Plnkard  v.  Willis,  24  Tex.  Civ. 
App.  71,  57  S.  W.  891. 

Effect  on   Imnkrnpt'a   frandnlent  con- 
veyance. 

409.  The  effect  of  a  discharge  in  bank- 
ruptcy is  personal  to  the  bankrupt,  and 
does  not  avail  to  release  the  right  to  bring 
an  action  for  property  fraudulently  con- 
veyed by  a  bankrupt,  which  is  vested  in 
his  assignee  alone.  Moyer  v.  Dewey,  103 
U.  S.  301,  26:  394 
DUtinguUhed  In  Upshnr  v.  Briscoe,  188  U.  8. 

378,  379,  84  L.  ed.  986,  11  Snp.  Ct  Rep. 
818. 

Cited  in  Re  Burton,  29  Fed.  639 — Upshur  v. 
Briscoe,  37  La.  Ann.  158. 

Effect  on  estoppels. 

410.  Discharge  in  bankruptcy  does  not 
free  from  estoppels  arising  from  covenants 
of  warranty  in  deeds.  The  covenantor  is 
still  estopped,  though  discharged  in  bank- 
ruptcy, from  setting  up  an  after-acquired 
title.  Bush  v.  Person,  18  How.  82,  15:  273 
Cited  In  Ryan  v.  United  States,  186  U.  S.  88, 

84  L.  ed.  455,  10  Sup.  Ct  Rep.  913 — ^Wal- 
bridge  v.  Hammack,  7  Mackey,  171 — Jones 
V.  KlDR,  25  III.  389 — Haggerty  v.  Byrne,  75 
Ind.  506 — Scobey  v.  Kinnlngham,  131  Ind. 
557,  31  N.  E.  855— Russ  v.  Alpaugfa,  118 
Mass.  876,  19  Am.  Rep.  464 — ^Ayer  v.  Phila- 
delphia &  B.  Face  Brick  Co.  159  Mass.  85, 
84  N.  E.  177— Comstock  v.  Smith,  26  Mich. 
320 — Hagenslck  v.  Castor,  53  Neb.  503.  73 
N.  W.  932 — Keser  v.  Clifford.  59  N.  H.  209 — 
Fletcher  v.  Chamberlln,  61  N.  H.  489 — Hally- 
burton  v.  Slagle,  132  N.  C.  952,  44  S.  E. 
655 — Wight  V.  Gottschalk  (Tenn.  Ch.  App.) 
43  L.R.A.  192,  48  S.  W.  140 — Gregory  v. 
Peoples.  80  Va.  357 — Reynolds  v.  Cook,  83 
Va.  823,  5  Am.  St  Rep.  317,  3  S.  E.  710. 

o.  Claims  Discharged. 

Discharge  Obtained  by  Fraud,  see  supra,  83. 
In  Composition  Proceedings,  see  infra,  449* 

451. 
Extraterritorial  Effect  of  Laws,  see  Conflict 

of  Laws,  135a-143. 

Claims  not  proved  or  provable. 

Future    and   Contingent   Damages,   see 

supra,  338-340. 
Knowledge  by  Holder    of    Claim    Not 

Sch^uled,  see  supra,  388-390. 

411.  Where  a  creditor  neither  proved  his 
claim  nor  released  his  Hen,  the  security  was 
preserved,  notwithstanding  the  bankruptcy 
of  his  debtor.  Long  v.  Bullard,  117  U.  S. 
617,  6  Sup.  Ct.  Rep.  917,  29:  1004 
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412.  A  discharge  in  bankruptcy  is  not  a 
defense  to  an  action  for  damages  for  breach 
of  a  covenant  of  an  indefeasible  estate  in 
fee,  caused  by  the  enforced  payment  of  the 
Smrelinquished  right  of  dower  of  the  widow 
of  an  owner  prior  in  title  to  the  bankrupt, 
where  such  dower  right  was  inchoate  when 
the  bankrupt  was  discharged,  and  therefore 
could  not  have  been  proved  as  a  demand 
against  him  under  the  bankrupt  act  of 
1841,  §  5,  as  uncertain  or  contingent,  be- 
cause of  the  uncertainty  that  there  would 
ever  be  any  claim  therein.  Riggin  v.  Mag- 
wire.  15  Wall.  549,  21 :  232 
died  In  Wolf  v.  Stlx,  09  U.  S.  8,  25  L.  ed.  313 

— Dunbar  v.  Dunbar,  190  U.  S.  345,  47  L.  ed. 
1090,  23  Sup.  Ct.  Rep.  757— Re  American 
Plate  Glass  Ins.  Co.  12  Nat.  Bankr.  Reg.  58, 
Fed.  Cas.  No.  314,Re  Lachemeyer,  18  Nat. 
Bankr.  Beg.  271,  Fed.  Cas.  No.  7,966 — Ez 
parte  Pollard,  2  Low.  Dec.  415,  17  Nat 
Bankr.  Reg.  233,  Fed.  Cas.  No.  11,252 — 
Irons  y.  Manufacturers'  Nat.  Bank,  17  Fed. 
314 — Carey  v.  Mayer,  25  C.  C.  A.  242,  51 
U.  S.  App.  184,  79  Fed.  929— Re  Mahler,  3 
N.  B.  N.  Rep.  42,  105  Fed.  431— Cobb  v. 
Overman,  54  L.R.A.  375,  48  C.  C.  A.  225, 
109  Fed.  68— Re  Swift,  60  C.  C.  A.  269,  112 
Fed.  321 — Sayre  v.  Glenn,  87  Ala.  633,  0 
So.  4D — Fleitas  v.  Meraux,  47  La.  Ann,  237, 
16  So.  848 — Femald  v.  Johnson,  71  Me.  440 
— Glenn  v.  Howard*  65  Md.  61,  3  Atl.  895— 
Deane  v.  Caldwell,  127  Mass.  244 — Wilder 
V.  Peabody,  37  Minn.  249,  88  N.  W.  852— 
Paddleford  v.  State,  57  Mlas.  121— Manion  v. 
Campbell,  10  Mo.  App.  94 — Heywood  v. 
Shreve,  44  N.  J.  L.  101 — Dlght  v.  Chapman, 
44  Or.  272,  65  L.R.A.  796,  75  Pac.  585— 
Fisher  v.  TIfft,  12  R.  I.  68— Eberhardt  v. 
Wood,  2  Tenn.  Ch.  495 — Wight  v.  Gotts- 
chalk  (Tenn.  Ch.  App.)  43  L.RJL.  193,  48 
S.  W.  140 — South  Milwaukee  Co.  v.  Murphy, 
112  Wis.  622,  68  L.R.A.  91,  88  N.  W.  683, 

Debts  dve  United  States. 

Priority    of    United    States    Generally, 
see  United  States,  V. 

413.  The  United  States  is  in  no  wise 
bound  by  the  bankrupt  act.  That  the  claim 
of  the  United  States  was  not  proved  in  the 
bankruptcy  proceedings  is  immaterial. 
Lewis  V.  United  States,  92  U.  S.  618, 

23:  513 

Cited  in  United  States  v.  Murphy,  15  Fed.  592 

— United  States  v.  Barnes,  31  Fed.  708 — Re 

Huddell,  47  Fed.  206— Re  Stoever,  127  Fed. 

396 — Brady  v.   Brady,   71  Ga.   78. 

414.  Debts  due  to  the  United  States  are 
not  barred  by  a  discharge  under  the  bank- 
rupt act.  United  States  y.  Herron,  20  Wall. 
251,  22: 275 
Cited  in  New  Lamp  Chimney  Co.  v.  Ansonia 

Brass  &  C.  Co.  01  U.  S.  664,  28  L.  ed.  840 — 
Lewis  V.  United  States,  92  U.  S.  622,  23  L. 
ed.  514— Merrill  v.  National  Bank,  173  U. 
S.  177,  43  L.  ed.  657,  19  Sup.  Ct.  Rep.  360 — 
Re  Strassbtirger,  4  Woods,  558,  Fed.  Cas.  No. 
18,526— United  States  v.  Lewis,  13  Nat. 
Bankr.  Reg.  39,  Fed.  Cas.  No.  16,695 — ^Unit> 
ed  States  v.  Tctlow,  2  Low.  I>ec.  164,  Fed. 
Cas.  No.  16,456 — Re  Dnryee«  2  Fed.  70 — 
United  States  v.  Murphy,  15  Fed.  592 — 
United  States  v.  Barnes,  31  Fed.  708 — Re 
Baker,  96  Fed.  956 — Re  Moore,  111  Fed.  147 
— Re  Sims,  118  Fed.  357 — Re  Stoever,  127 
Fed.  397 — ^Tiffany  v.  Morrison,  8  Colo.  46,  18 
Nat  Bankr.  Reg.  367 — State  v.  Shelton,  47 
Conn.   406 — Brady  v.   Brady,   71   Ga.   78 — 


Hamilton  v.  Reynolds,  88  Ind.  103 — FlPlta^ 
V.  Meraux.  47  La.  Ann.  238,  16  So.  84h— 
Cape  EliKabeth  v.  Sklllin,  79  Me.  595.  12  At). 
643— United  SUtes  v.  Lewis.  2  W.  N.  C.  3o 
—Smith  V.  Uodson,  50  Wis.  283,  6  N.  W.  812. 

Fines  and  penalties. 

415.  A  fine  inflicted  for  the  violation  of 
an  injunction  is  not  within  the  meaning  of 
the  bankrupt  law  of  1841,  providing  that 
the  certificate  "shall  be  deemed  a  full  and 
complete  discharge  of  all  debts,  contracts, 
and  other  engagements  of  such  bankrupt 
which  are  provable  under  this  act,"  so  that 
a  discharge  granted  under  it  will  operate 
to  exonerate  the  bankrupt  from  impriiion- 
ment  for  the  fine.  Spalding  v.  New  York 
ex  rel.  Backus,  4  How.  21,  11:  858 
Cited  in  Re  Sutherland.  Deady,  419,  Fed.  Casi. 

No.  13,639 — ^Re  Baker,  96  Fed.  956— Re 
Moore,  111  Fed.  148 — Kills  v.  Ham.  28  Me. 
388 — Cartwrlgrhfs  Case.  114  Maas.  239— 
Bromley  v.  People,  7  Mich.  478— Romejn  v. 
Caplis,  17  Mich.  455— Langdou  v.  Wajne 
Circuit  Judges,  76  Mich.  373,  43  N.  W.  310 
— ^Uowland  v.  Carson,  28  Ohio  St.  629— Re 
Meggett,  105  Wis.  299,  81  N.  W.  419. 

Alimony  or  annuity. 

Federal  Question  as  to,  see  Appeal  and 

Error,  1073. 
See  also  supra,  338,  839. 

416.  A  discharge  in  bankruptcy  does  not 
bar  the  collection  of  arrears  in  alimony  and 
allowance  for  the  support  of  minor  children, 
due  under  a  decree  in  an  action  for  divorce, 
since  such  liability,  although  fixed  by  a  de- 
cree which  is  beyond  the  power  of  the  court 
to  alter  or  amend,  because  it  did  not  reserve 
any  right  of  subsequent  modification  or 
amendment,  is  not  a  **debt"  within  the 
meaning  of  the  bankruptcy  act  of  Julv  1, 
1898  (30  Stat,  at  L.  562,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3447),  §  63.  providing 
for  the  proving  of  debts  which  are  a  fixed 
liability  as  evidenced  by  a  judgment.  Wet- 
more  v.  Markoe;  196  U.  S.  68,  25  Sup.  Ct. 
Rep.  172,  49:390 
died  in  Re  United  Button  Co.  140  Fed.  50^— 

Re  Smith,  146  Fed.  925— Lemert  v.  Lemert, 
72  Ohio  St  367,  106  Am.  St.  Rep.  621,  74  N. 
B.  194. 

417.  A  discharge  in  bankruptcy  is  no  bar 
to  a  claim  under  an  agreement  by  a  bank- 
rupt to  pay  an  annuity  to  his  divorced  wife 
"durinff  her  life  or  until  she  remarries," 
since,  by  reason  of  the  substantial  impos- 
sibility of  estimating  the  value  of  the  con- 
tingency of  a  remarriage,  such  a  contract 
is  not  provable  under  the  provisions  of  the 
bankruptcy  act  of  1898,  §  63a  (30  Stat,  at 
L.  562,  chap.  541,  U.  S.  Comp.  Stat  1901, 
p.  347),  for  the  proving,  inter  alia,  of  a 
fixed  liability  owing  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy,  whether  then 
payable  or  not,  and  of  debts  which  are 
"founded  upon  an  open  account  or  upon  a 
contract  express  or  implied."  Dunlnr  v. 
Dunbar,  190  U.  S.  340,  23  Sup.  Ct.  Rep.  757, 

47: 1084 
Cited  in  United  States  v.  Brown,  141  Fed.  429. 

418.  A  father  is  not  relieved  by  his  dii- 
eharge    in   bankruptcy    from   bis   liability 
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under  an  agreement  to  pay  hig  divorced 
wife  a  certain  sum  yearly  for  the  support 
of  his  children  during  their  minority.  Dun- 
bar V.  Dunbar,  190  U.  S.  340,  23  Sup.  Ct. 
Rep.  757,  47:  1084 

Cited  in  Wetmore  t.  Markoe,  106  U.  S.  75,  49 

L.  ed.  393,  25  Sup.  Ct.  Rep.  172 — Lemert  v. 

Lemert,  72  Ohio  St.   307,  106  Am.  St.  Bep. 

621,  74  N.  B.  194. 

Ijlabillty  to  sureties. 

419.  A  bankrupt  is  released  from  liability 
to  the  surety  upon  a  note,  although  it  is 
then  unpaid,  under  the  act  of  1841,  §  4  of 
which  extends  the  discharge  of  all  debts, 
contracts,  and  other  engagements  of  the 
bankrupt,  which  are  provable  under  the 
act,  and  §  5,  which  provides  that  a  surety 
upon  the  bankrupt's  note  may  prove  his 
demand,  and  have  the  same  allowed  when 
his  debt  and  claim  become  absolute.  Mace 
T.  Wells,  7  How.  272,  12:  698 
Cited  tn  Re   American  Plate  Glass  &  F.   Ins. 

Co.  12  Nat.  Bankr.  Beg.  57,  Fed.  Cas.  No. 
814 — ^Re  Perkins,  6  Biss.  192,  10  Nat.  Bankr. 
Reg.  535,  Fed.  Cas.  No.  10,983 — Ex  parte 
Talcott,  9  Nat  Bankr.  Reg.  505,  Fed.  Cas. 
No.  13,184 — Tleman  v.  Woodruff,  5  McLean, 
353,  Fed.  Cas.  No.  14,028 — Phillips  v.  Dreher 
Shoe  Co.  112  Fed.  406 — Steele  y.  Graves,  68 
Ala.  20 — Lipscomb  v.  Grace,  26  Ark.  236,  7 
Am.  Rep.  607 — Bates  v.  West,  19  111.  135 — 
Post  V.  Losey,  111  Ind.  80,  60  Am.  Rep.  677, 
12  N.  B.  121 — ^Hayer  v.  Comstock,  115  Iowa, 
191,  88  N.  W.  361 — Noland  v.  Wayne,  81  La. 
Ann.  403 — ^I^elghton  v.  Atkins,  35  Me.  120 — 
Treat  v.  Gllmore,  49  Me.  39 — Femald  v. 
Clark,  84  Me.  237,  24  Atl.  823— French  v. 
Morse,  2  Gray,  113 — ^Hunt  v.  Taylor,  108 
Mass.  509 — Thayer  v.  Daniels,  110  Mass.  346 
— Guild  V.  Butler,  122  Mass.  499,  23  Am. 
Rep.  378— Fisher  v.  Tifft,  127  Mass.  815— 
Magulre  v.  Riggln,  44  Mo.  517 — ^Thomas  v. 
Llebke,  9  Mo.  App.  428 — Stark  v.  Stinson,  28 
N.  H.  260 — Smith  v.  Wheeler,  65  App.  Div. 
171,  66  N.  Y.  Supp.  780— Crafts  v.  Mott,  4 
N.  Y.  60^— Fulwood  v.  Buahlleld,  14  Pa.  91 
— Stone  V.  Miller.  16  Pa.  4S8— Clarke  v.  Por- 
ter. 25  Pa.  142— Fisher  v.  Tlflt,  12  B.  I.  59— 
Bberhardt  v.  Wood,  2  Tenn.  Ch.  491 — Swain 
T.    Barber,  29  Vt.   294— Liddell  v.  Wiswell, 

59  Vt.  868,  8  AU.  680— Hill  v.  Trainer,  49 
Wis.  548,  5  N.  W.  926— Davis  V.  McCurdy, 

60  Wis.  675,  7  N.  W.  666. 

Ijlabillty  for  wilful  and  nmlicioiis  in- 
juries. 

420.  A  judgment  for  damages  for  criminal 
conversation  is  one  recovered  in  an  action 
"for  wilful  and  malicious  injuries  to  the 
person  or  property  of  another"  within  the 
meaning  of  the  provision  of  the  bankruptcy 
act  of  July  1,  1898  (30  Stat,  at  L.  550,  chap. 
541,  U.  S.  Comp.  Stat.  1901,  p.  3428),  §  17, 
anbd.  2,  excepting  judgments  recovered  in 
such  actions  from  the  operation  of  a  dis- 
charge in  bankruptcy.  Tinker  v.  Golwell, 
193   U.   8.   473,   24   Sup.  Ct.   Rep.   505, 

48:  754 
Cited  in  McChristal  v.  Clisbee,  190  Mass.  122, 
3  L.K.A.(N.S.)  704,  76  N.  B.  511. 

Editorial  note. 

[Liability  for    assault    and    battery.     3 
LJl^.(N.S.)  702.] 
U.  S.  Dig.— 58 


liiability  for  fraud  or  deceit. 

Federal  Question  as  to,  see  Appeal  and 

Error,   1960. 
See  also  supra,  334-336. 

421.  Only  such  debts  created  by  the  fraud 
of  a  bankrupt  as  were  so  created  while  he 
was  acting  as  an  officer  or  in  a  fiduciary 
capacity  are  excepted  from  the  operation  of 
a  discharge  in  bankruptcy  by  the  act  of 
July  1,  1898  (30  Stat,  at  L.  550,  chap.  541, 
U.  S.  Comp.  Stat.  1901,  p.  3428),  §  17,  subd. 
4,  since  to  hold  that  the  language  of  this 
subdivision,  making  an  exception  in  favor 
of  debts  "created  by  his  fraud,  embezzle- 
ment, misappropriation,  or  defalcation  while 
acting  as  an  officer,  or  in  any  fiduciary 
capacity,"  includes  all  debts  fraudulently 
contracted,  would  render  meaningless  the 
exception  in  subd.  2,  in  favor  of  such  claims 
for  fraud  as  have  been  reduced  to  judgment. 
Crawford  v.  Burke,  195  U.  S.  176,  25  Sup. 
Ct.  Rep.  9,  49:  147 
Distinguished  in  Re  United  Button  Co.  140  Fed. 

500. 

Cited  in  Bullls  v.  O'Beime,  195  U.  S.  615,  49 
L.  ed.  345,  25  Sup.  Ct.  Rep.  118 — ^Re  Harper, 
133  Fed.  972 — Mackel  v.  Rochester,  135  Fed. 
905 — ^Harper  v.  Rankin,  72  C.  C.  A.  328,  141 
Fed.  629— Re  Adler,  76  C.  C.  A.  463,  144  Fed. 
661. 

422.  Claims  for  damages  arising  out  of 
false  and  fraudulent  representations  indu- 
cing sales  of  merchandise  might  have  been 
proved  under  the  bankrupt  act  of  July  1, 
1898  (30  Stat,  at  L.  550,  562,  chap.  541, 
U.  S.  Comp.  Stat.  1901,  pp.  3428,  3447),  § 
63a,  as  debts  "founded  upon  an  open  ac- 
count or  upon  a  contract,  expressed  or  im- 
plied,*' if  the  sellers  had  chosen  to  waive 
the  tort  and  take  their  places  with  the 
other  creditors  of  the  bankrupt  estate,  and 
are  therefore  barred  by  a  discharge  in  bank  - 
ruptcy.  Tindle  ▼.  Birkett,  206  U.  S.  183 
27  Sup.  Ct.  Rep.  493,  51 :  762 

423.  A  judgment  of  a  state  court  is  ren- 
dered in  "an  action  for  fraud"  so  as  to  be 
exempted  by  the  bankruptcy  act  of  July  1, 
1898  (30  Stat,  at  L.  550,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3428),  §  17,  subd.  2, 
from  the  operation  of  a  discharge  in  bank- 
ruptcy, where  such  judgment,  whatever  may 
be  the  form  of  the  action,  was  based  upon 
actual,  as  distinguished  from  constructive, 
fraud  of  the  bankrupt.  Bullis  v.  O'Beirne, 
195   U.   S.   606,  25   Sup.   Ct.   Rep.   118, 

49:  340 
Cited  in  Mackel  v.  Rochester,  186  Fed.  907 — 
Re  Adler,  76  C.  C.  A.  463,  144  Fed.  661. 

424.  Obtaining  advances  of  money  by 
false  and  fraudulent  representations  that 
the  borrower  has  a  certain  quantity  of  wood 
cut,  piled,  and  ready  for  shipment,  and  a 
sale  of  which  has  already  been  contracted 
at  a  certain  price,  creates  a  debt  by  means 
of  fraud  involving  moral  turpitude  and  in- 
tentional wrong,  that  is  exempt  from  the 
effect  of  a  discharge  in  bankniptcy  under 
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the  bankrupt  act  of  1867.    Vonjth  y.  Veh- 
meyer,  177  U.  S.  177,  20  Sup.  Ct.  Rep.  623, 

44:  723 
Cited  In  Tinker  r.  Colwell,  198  U.  S.  488,  48 
L.  ed.  761,  24  Sup.  Ct  Rep.  605— Re  Steed, 
8  N.  B.  N.  Rep.  942,  107  Fed.  684 — Knott  v. 
Putnam,  107  Fed.  910 — Mackel  y.  Rochester, 
135  Fed.  907 — Santa  Rosa  Bank  y.  White, 
189  Cal.  706.  73  Pac.  577 — Crawford  y. 
Burke,  201  III.  589,  66  N.  B.  838 — Goodman 
y.  Herman,  172  Mo.  354.  60  L.R.A.  888,  72 
8.  W.  546 — ^Re  Bullis,  68  App.  Diy.  617,  73 
N.  Y.  Supp.  1047. 

425.  Where  one  purchases  goods  at  an 
agreed  price,  to  be  deliyered  when  called 
for,  and  subsequently  calls  for  them  with 
the  knowledge  that  he  is  then  insolyent, 
and  with  the  purpose  of  getting  possession 
and  shipping  them  out  of  the  state,  with- 
out paying  for  them,  and  receiyes  them 
with  that  preconceiyed  intent,  he  is  guilty 
of  fraud  in  fact  inyoMng  moral  turpitude, 
or  intentional  wrong,  and  is  not  protected 
from  the  claim  of  the  seller  by  his  subse- 
quent discharge  in  bankruptcy.  Ames  y. 
Moir,  138  U.  S.  306,  11  Sup.  a.  Rep.  311, 

34:951 

426.  The  word  ''fraud,"  as  used  in  the 
33d  section  of  the  bankrupt  law  of  1867, 
means  positiye  fraud,  or  fraud  in  fact,  in- 
yolying  moral  turpitude  or  intentional 
wrong,  and  not  implied  fraud,  or  fraud  in 
law.  Neal  y.  Scruggs  (Neal  y.  Clark)  95 
U.  S.  704,  24:  586 
Wolf  y.  Stix,  99  U.  S.  1,  25:  309 
Cited  in  Wolf  y.  Stix,  99  U.  S.  7,  25  L.  ed. 

812 — Strang  y.  Bradner,  114  U.  S.  559,  29 
L.  ed.  249,  5  Sup.  Ct.  Rep.  1088 — Noble  y. 
Hammond,  129  U.  8.  68,  32  L.  ed.  623,  9 
Sup.  Ct.  Rep.  235 — ^Ames  y.  Moir,  188  U.  8. 
811,  34  L.  ed.  954,  11  Sup.  Ct.  Rep.  311— 
Upshar  y.  Briscoe,  138  U.  S.  376,  34  L.  ed. 
935,  11  Sup.  Ct.  Rep.  313 — Forsyth  v.  Veh- 
meyer,  177  U.  8.  181,  44  L.  ed.  725.  20  Snp. 
Ct.  Rep.  628 — Crawford  y.  Burke,  195  U.  8. 
189,  49  L.  ed.  152,  26  Sop.  Ct.  Rep.  9 — 
Bnllis  y.  O'Beime.  195  U.  8.  620,  49  L.  ed. 
846,  25  Sup.  Ct.  Rep.  118 — Re  Clews,  Fed. 
Cas.  No.  2,891 — Kelme  y.  Graff,  17  Nat. 
Bankr.  Reg.  822,  Fed.  Caa  No.  7,650 — Mut- 
ual Bids.  Fund  &  Dollar  Say.  Bank  y.  Bos- 
sienx,  4  Hughes,  399,  3  Fed.  829 — Sharp  y. 
Philadelphia  Warehouse  Co.  10  Fed.  379 — 
Re  Wame,  12  Fed.  482 — Re  Schrom.  97  Fed. 
761 — Bear  y.  Chase,  40  C.  C.  A.  189,  8  N.  B. 
N.  Rep.  169,  99  Fed.  927 — Bracken  y.  Mllner, 
8  N.  B.  N.  Rep.  717,  104  Fed.  526— West- 
em  Union  Cold  Storage  Co.  y.  Hurd,  116  Fed. 
44."— Sanders  y.  Sanders,  66  Ark.  589,  20 
8.  W.  517 — Herrllch  y.  McDonald,  80  Cal. 
479.  22  Pac.  299 — Chlpley  y.  Frierson,  18 
Fla.  644 — Gilrcath  y.  Holston  Salt  ft  Plaster 
Co.  67  Ga.  706— Hill  y.  Shelbley.  68  Ga. 
569 — Grannls  y.  Cubbedge,  71  Ga.  685 — ^Peel 
y.  Bryson,  72  Ga.  333 — Georgia  R.  Co.  y. 
Cubbedge,  75  Ga.  323 — Svanoe  y.  Jurgens, 
144  III.  514.  33  N.  B.  955 — ^AUen  y.  Hickling, 
11  111.  App.  551 — ^Maxwell  y.  Eyans,  90  Ind. 
597,  46  Am.  Rep.  234 — Baines  y.  Adams,  33 
La.  Ann.  47 — Upshur  y.  Briscoe,  37  La.  Ann. 
152 — Morrison  v.  Sayage,  56  Md.  145 — 
Woodward  y.  Towne,  127  Mass.  42.  34  Am. 
Rep.  337 — Bryant  y.  KInyon,  127  Mich.  156. 
53  L.R.A.  802.  86  N.  W.  531 — Gee  v.  Gee,  84 
Minn.  387,  87  N.  W.  1116 — Bank  of  North 
America  y.  Crandall,  87  Mo.  212 — Goodman 
T.  Herman,  172  Mo.  357,  60  L.R.A.  889, 
72    8.    W.    546 — Case    y.    Gorton,    88    Mo. 


App.  609^B1y  y.  Curtis,  60  N.  H.  61) 
— Cole  y.  Putnam,  01  N.  H.  422 — Grant- 
ham y.  Clark.  62  N.  H.  427 — Gibson 
y.  Gorman,  44  N.  J.  L.  327 — ^Frey  y.  Torrey, 
70  App.  Diy.  169.  75  N.  Y.  Supp.  40 — BnA- 
ner  y.  Strang,  23  Hun,  448 — Bumham  y.  Pld- 
cock,  33  Misc.  68,  66  N.  Y.  Supp.  806- 
Hardenbrook  y.  Colson,  61  How.  Pr.  431— 
Shattuck  y.  Haworth,  91  Pa.  455 — Curtis  t. 
Waring,  92  Pa.  110 — Scott  y.  Porter,  93  Pa 
41,  89  Am.  Rep.  719 — Scott  y.  Porter.  8  W. 
N.  C.  165 — Schooley  y.  Frankel,  10  Kulp, 
427— Eichenberg  y.  Marcy,  18  R.  I.  175,  2« 
Atl.  46— Crosby  y.  Miller,  25  R.  I.  176,  55 
Atl.  828 — Marshall  y.  Farmers'  ft  M.  Sar. 
Bank,  85  Va.  686,  2  L.R.A.  539,  17  Am.  St 
Rep.  84,  8  8.  E.  586. 

427.  "Fraud,"  in  the  act  of  Congress  de- 
fining the  debts  from  which  a  bankrupt  b 
not  relieyed  by  a  discharge  in  bankruptcy, 
means  positiye  fraud,  or  fraud  in  fact  in- 
yoMng moral  turpitude,  or  intentional 
wrong, — as  does  embezzlement, — and  not  im- 
plied fraud,  or  fraud  in  law,  which  may 
exist  without  the  imputation  of  bad  faith 
or  immorality.  Ames  y.  Moir,  138  U.  S. 
306,  11  Sup.  Ct.  Rep.  811,  34:  951 
Upshur  y.  Briscoe,  138  U.  8.  365,  11  Sup. 

Ct.  Rep.  313,  34:931 

Cited  in  Ames  y.  Moir,  188  U.  8.  311,  34  L. 
ed.  964,  11  Sup.  Ct.  Rep.  811 — Upsbnr  v. 
Briscoe,  188  U.  8.  877,  84  L.  ed.  935.  11  Sop. 
Ct.  Rep.  313 — Forsyth  y.  Vehmeyer,  177  U. 
8.  182,  44  L.  ed.  725,  20  Sup.  Ct.  Rep.  623— 
Re  Basch,  2  N.  B.  N.  Rep.  122,  97  Fed.  761 
— Bear  y.  Chase,  40  C.  C.  A.  189,  8  N.  B.  N. 
Rep.  169,  99  Fed.  927 — Bryant  y.  KInyon, 
127  Mich.  157,  58  L.R.A.  808,  86  N.  W.  531 
— Ruff  y.  Mllner,  92  Mo.  App.  680 — Frey  ▼. 
Torrey,  70  App.  Diy.  169,  75  N.  Y.  Supp.  40. 

428.  The  term  "fraud,"  in  the  clause  de- 
fining the  debts  from  which  a  bankrupt  is 
not  relieyed  by  a  discharge  under  the  bank- 
rupt act,  means  positiye  fraud,  or  fraud  in 
fact,  inyolying  moral  turpitude  or  intention- 
al wrong,  not  implied  fraud,  whicb  may  exist 
without  bad  faith.  Strang  y.  Bradner,  114 
U.  S.  555,  5  Sup.  a.  Rep.  1038,  29:  248 
Cited  in  Noble  y.  Hammond,  129  U.  8.  68.  32 

L.  ed.  623,  9  Sup.  Ct.  Rep.  285 — Ames  y. 
Moir,  138  U.  8.  306,  84  L.  ed.  954.  11  Sop. 
Ct.  Rep.  811 — Upshur  y.  Briscoe,  138  U.  8. 
378,  84  L.  ed.  935,  11  Sup.  Ct.  Rep.  81»- 
Forsyth  y.  Vehmeyer,  177  U.  8.  182,  44  L. 
ed.  725,  20  Sup.  Ct.  Rep.  623 — ^Herrllch  ▼. 
McDonald,  80  Cal.  479,  22  Pac.  299— Oeorgts 
R.  Co.  y.  Cubbedge,  76  Ga.  823 — RuS  ▼. 
Mllner,  92  Mo.  App.  630 — Bnrnham  y.  Pld- 
cock,  38  Misc.  68,  66  N.  Y.  Supp.  806— Fref 
y.  Torrey,  70  App.  Diy.  168,  75  N.  T.  Sopp. 
40 — ^Lawrence  y.  Harrington,  122  N.  T.  412, 
25  N.  B.  406. 

• 

429.  A  claim  against  a  bankrupt  for  dam- 
ages arising  out  of  fraud  or  deceit  practised 
by  him,  or  upon  a  debt  created  by  his  frsud, 
is  not  discharged  by  proceedings  in  bank- 
ruptcy. Strang  y.  Bradner,  114  U.  S,  555, 
5  Sup.  Ct.  Rep.  1038,  29:  248 

430.  A  misrepresentation  that  notes  had 
not  been  used,  whereby  others  ostensibly 
to  take  their  place  were  secured  and  negoti- 
ated, constitutes  fraud  within  the  meaning 
of  the  bankrupt  act,  which  excludes  from 
the  debts  from  which  the  bankrupt  is  re- 
lieyed  by   discharge  .under   the   act  thOM 
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created  by  fraud.    Strang  y.  Bradner,  114 
U.  S.  665,  5  Sup.  a.  Rep.  1038,      29:  248 

431.  A  claim  against  a  bankrupt  for  dam- 
ages arising  out  of  fraud  or  deceit -practised 
by  him,  or  upon  a  debt  created  .by  his  fraud, 
is  not  discharged  by  proceedings  in  bank- 
ruptcy. Strang  v.  Bradner,  114  U.  S.  555, 
5  Sup.  Ot.  Rep.  1038,  29:  248 
Cited  in  Crawford  ▼.  Burke,  201  111.  680,  66  N. 

EL  833— Re  BnllU,  68  App.  Div.  517,  73  N. 
T.  Supp.  1047 — Standard  Sewing  Mach.  Co. 
▼.  Alexander,  68  8.  C.  510,  47  S.  E.  711. 

lilabillty  oat  of  fldnciary  or  trast  rela- 
tions. 

See  also  infra,  450,  451. 

432.  The  words  "while  acting  as  an  offi- 
cer or  in  any  fiduciary  capacity,"  as  used 
in  the  bankrupt  act  of  July  1,  1898,  §  17, 
Bubd.  4,  makmg  an  exception  from  the 
operation  of  a  discharge  in  bankruptcy  in 
favor  of  debts  created  by  the  bankrupt's 
'fraud,  embezzlement,  misappropriation,  or 
defalcation  while  acting  as  an  officer  or  in 
any  fiduciary  capacity,"  extend  to  "fraud, 
embezzlement,  misappropriation,"  as  well  as 
to  "defalcation."  Tindle  v.  Birkett,  205  U. 
S.  183,  27  Sup.  a.  Rep.  493,  51 :  762 

433.  Where  a  produce  dealer,  as  an  ac- 
commodation, collected  money  for  parties 
at  their  request,  and,  without  fraudulent 
intent,  deposited  the  proceeds  to  his  own 
credit  witn  his  own  funds,  and  before  he 
paid  it  over  was,  by  an  unexpected  revul- 
sion, forced  into  bankruptcy,  the  debt  is 
not  one  created  by  fraud  or  by  defalcation 
while  acting  in  a  fiduciary  capacity,  within 
the  meaning  of  U.  S.  Rev.  Stat.  §  5117,  so 
as  to  exempt  it  from  hia  discharge  under 
the  bankrupt  law.  Noble  ▼.  Hammond,  129 
U.  R.  65,  9  Sup.  Ct.  Rep.  236,  32:  621 
Cited  in  Ames  v.  Moir,  188  U.  8.  811,  34  L. 

ed.  954,  11  Sup.  Ct  Rep.  811 — ^Upshur  v. 
Brtscoe,  138  17.  S.  377,  34  L.  ed.  935,  11 
Sup.  Ct.  Rep.  313 — Knott  v.  Putnam,  107 
Fed.  910--6ee  v.  Gee,  84  Minn.  387,  87  N. 
W.  1116— Slayton  ▼.  Wells,  66  Vt.  64,  28 
Atl.  632. 

434.  The  failure  of  an  attorney  to  pay 
over  moneys  under  an  agreement  to  faith- 
fully carry  into  effect  an  instrument  ap- 
pointing him  as  attorney  to  receive  moneys 
for  the  benefit  of  another,  and  to  pay  the 
interest  annually  to  such  other  during  life, 
and  at  her  death  to  pay  the  principal  sum 
to  her  legal  issue,  or  if  she  dies  without 
legal  issue  said  sum  to  revert  to  the  maker 
of  the  instrument, — does  not  create  a  debt 
of  a  "fiduciary  character,"  within  the  mean- 
ing of  the  bankrupt  act,  exempting  such 
debts  from  a  discharge  under  the  act,  al- 
though the  obligation  is  called  *'a  trust" 
and  the  attorney  "a  trustee,"  in  the  instru- 
ment and  accompanying  papers.  Upshur  v. 
Briscoe,  138  U.  S.  365,  11  Sup.  Ct.  Rep. 
313,  34:  931 

435.  The  act  of  Congress  of  1867,  §  33, 
which  excepts  from  a  bankrupt's  discharge 
debts  created  by  the  bankrupt  "while  act- 
ing in  any  fiduciary  character,"  seems  to 
apply  only  to  a  debt  created  by  a  person 


who  was  already  a  fiduciary  when  the  debt 
was  created,  and  not  to  one  created  under 
circumstances  in  which  trust  or  confidence 
is  reposed  in  the  debtor,  in  the  popular 
sense  of  those  terms.  Up.shur  v.  Briscoe, 
138   U.   S.   365,   11   Sup.   a.   Rep.   313, 

34:931 
Cited  in  Fleltas  v.  Richardson,  147  U.  S.  556, 
37  L.  ed.  279,  13  .Sup.  Ct.  Rep.  496 — Re 
Basch,  2  N.  B.  N.  Rep.  122,  97  Fed.  761— 
Bracken  v.  MUner,  3  N.  B.  N.  Rep.  718,  104 
Fed.  527— Re  Gaylord,  113  Fed.  135 — Re 
Butts,  120  Fed.  969. 

436.  A  factor  who  receives  the  money  of 
his  principal  is  not  a  fiduciary  debtor  with- 
in the  meaning  of  the  bankrupt  act  of  1841, 
which  exempts  from  discharge  all  debts 
created  in  consequence  of  the  defalcation  of 
one  acting  as  a  public  officer,  or  as  executor, 
administrator,  guardian,  or  trustee,  or  in 
any  other  fiduciary  capacity,  as  the  general 
phrase  must  refer  to  trusts  of  the  same 
class  as  those  specified,  and  the  act  speaks 
of  technical  trusts,  and  not  those  which  the 
law  implies  from  the  contract.  Chapman 
V.  Forsyth,  2  How.  202,  11:  236 

Cited  in  Neal  v.  Clark  (Neal  v.  Scruggs)  96 
U.  S.  708,  24  L.  ed.  687 — Hennequin  v. 
Clews,  111  U.  S.  679,  28  L.  ed.  567,  4  Sup. 
Ct.  Rep.  576— Noble  v.  Hammond,  129  U.  S. 
68,  32  L.  ed.  623,  9  Sup.  Ct.  Rep.  286 — 
Union  Stock  Yards  Nat.  Bank  v.  Gillespie, 
137  U.  S.  410,  34  L.  ed.  727,  11  Sup.  Ct 
Rep.  118 — ^Upshur  v.  Briscoe.  138  U.  S.  375, 
84  L.  ed.  934,  11  Sup.  Ct.  Rep.  313 — Grover 
&  B.  Sewing  Mach.  Co.  v.  Clinton,  5  BIss. 
827,  Fed.  Cas.  No.  5,845 — Kelme  v.  Graff, 
17  Nat.  Bankr.  Reg.  321,  Fed.  Cas.  No.  7,- 
650 — Re  Kimball,  6  Blatchf.  294,  Fed.  Cas. 
No.  7,769— Re  Seymour,  1  Ben.  352,  1  Nat. 
Bankr.  Reg.  82,  Fed.  Cas.  No.  12,684 — Re 
Smith,  9  Ben.  496,  Fed.  Cas.  No.  12,976 — 
Fulton  V.  Hammond,  11  Fed.  294 — United 
States  V.  Garretson,  42  Fed.  23 — ^Re  Schrom, 
97  Fed.  761 — Bear  v.  Chase,  40  C.  C.  A.  189, 
3  N.  B.  N.  Rep.  169,  99  Fed.  927— Bracken 
V.  Mllner,  3  N.  B.  N.  Rep.  716,  104  Fed.  524 
— Knott  V.  Putnam,  107  Fed.  909 — ^Re  Gay- 
lord,  113  Fed.  134 — Hunter  v.  Robbins.  117 
Fed.  924 — Re  Woods,  121  Fed.  600— Bills 
V.  Schliep,  62  C.  C.  A.  107,  127  Fed.  107— 
Re  Harper.  133  Fed.  978 — Woolsey  v.  Cade, 
54  Ala.  383,  25  Am.  Rep.  711— Sanders  v. 
Sanders,  56  Ark.  688,  20  S.  W.  517— Herrlich 
V.  McDonald.  80  Cal.  479,  22  Pac.  299— Sedg- 
wick V.  Knobloe,  16  Conn.  223 — Chlpley  ▼. 
Frierson,  18  Fla.  643 — Meador  v.  Sharpe, 
54  Ga.  126  — Matteson  v.  Kellogg,  15  111. 
549 — Wilson  v.  Kirby,  88  111.  570 — Svanoe 
V.  Jurgens,  144  111.  513,  33  N.  B.  955— Ship- 
herd  V.  Furness,  153  111.  696,  39  N.  E.  1096 
— Shipherd  v.  Furness,  40  111.  App.  321 — 
Whltl)eck  v.  Ramsay,  74  111.  App.  642 — Ehr 
hart  V.  Rork,  114  111.  App.  511 — DuPont  v 
Beck,  81  Ind.  274 — Goddin  v.  Neal,  09  Ind.  838 
— Commercial  Bank  v.  Buckner,  2  La.  Ann. 
1025 — Banning  v.  Bleakley,  27  La.  Ann.  262, 
21  Am.  Rep.  554— Desobry  v.  Tete,  31  La. 
Ann.  811,  33  Am.  Rep.  232 — Upshur  v.  Bris- 
coe. 37  La.  Ann.  150— Phillips  v.  Russell.  42 
Me.  361 — Hayman  v.  Pond.  7  Met.  330 — 
Stetson  V.  Wolcott,  15  Gray,  547— Day  v. 
Bardwell,  97  Mass.  255 — Ilalpine  v.  May, 
100  Mass.  499 — Woodward  v.  Towne,  127 
Mess.  42,  34  Am.  Rep.  337 — Raphael  v.  Mul- 
len, 171  Masft.  113.  50  N.  E.  515— Bryant 
V.  Kinyon,  127  Mich.  155,  53  L.R.A.  802,  7 
N.  B.  N.  Rep.  797,  86  N.  W.  531 — Lemcke  v. 
Booth,  47   Mo.  388,  4  Am.  Rep.  326 — Good- 
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man  v.  Herman,  172  Mo.  857,  60  L.R.A.  889, 
72  S.  W  .546 — Grantham  v.  Clark,  62  N.  H. 
427 — Gibson  v.  Gorman,  44  N.  J.  L.  327 — 
— Stoll  V.  King,  8  How.  Pr.  300 — Du^ld 
V.  Edwards,  32  How.  Pr.  258^Whitaker  v. 
Chapman,  3  Lans.  158 — People  ez  rel.  Davis 
V.  Gai*dner,  50  Barb.  224 — Rowe  ▼.  Guil- 
leaume,  18  Hun,  538 — Falkland  v.  St.  Nich- 
olas Nat.  Bank,  21  Hun,  456 — Bergen  v.  Pat- 
terson, 24  Hun,  2ri4 — Hennequln  v.  Clews, 
77  N.  Y.  430,  33  Am.  Rep.  641— Palmer  v. 
Hussey,  87  N.  Y.  308 — Lawrence  v.  Harring- 
ton, 122  N.  Y.  412,  25  N.  B.  406 — Mulock 
V.  Byrnes,  129  N.  Y.  25,  29  N.  B.  244 — Will- 
iamson V.  Dickens.  27  N.  C.  (5  I  red.  L.)  263 
— State  er  rel.  Mock  v.  Howell,  101  N.  C.  445, 
8  S.  E.  167 — Bissell  ▼.  Couchalne,  15  Ohio,  64 
— Curtis  V.  Waring,  92  Pa.  109 — Scott  v.  Por 
ter,  98  Pa.  40,  39  Am.  Rep.  719 — Crosby  ▼. 
Miller,  25  R.  I.  l73,  55  AU.  328 — Pankey  t. 
Nolan,  6  Humph.  155— Flanagan  y.  Pearson, 
42  Tex.  5,  19  Am.  Rep.  40 — Kaufman  y. 
Alexander,  53  Tex.  568 — Hammond  y.  Noble, 
57  Vt.  200— Slayton  v.  Wells,  66  Vt.  63,  2vS 
Atl.  632 — Jones  y.  Clark,  25  Gratt  681 — 
Cromer  y.  Cromer,  29  Gratt.  283. 

437.  The  existence  of  a  fiduciary  debt  con- 
tracted before  the  passage  of  the  bankrupt 
act  of  1841,  is  no  objection  to  the  discharge 
of  other  debts,  under  §  1,  providing  that 
all  persons  owing  debts  not  created  by  de- 
falcation while  acting  in  a  fiduciary 
capacity  may  be  discharged;  it  also  pro- 
vides, in  §  4,  that  no  person  who,  after  the 
passage  of  this  act,  shall  apply  trust  funds 
to  his  own  use,  shall  be  discharged.  Chap- 
man V.  Forsyth,  2  How.  202,  11:  236 
died  in  Re  Thomas,  92  Fed.  914 — Sorden  y. 

Gatewood,  1  Ind.  108 — Herman  v.  Lynch, 
26  Kan.  440,  40  Am.  Rep.  320— Frost  v.  Tib- 
betts,  30  Me.  190 — ^Dugaid  v.  Edwards,  50 
Barb.  298. 

438.  A  fiduciary  creditor  who  does  not 
come  into  the  bankrupt  court,  prove  his 
debt,  etc.,  Is  not  bound  by  the  discharge, 
but  may  recover  it  from  the  discharged 
bankrupt  by  showing  that  he  is  within  one 
of  the  exceptions  in  the  act,  under  the  bank- 
rupt act  of  1841,  §  1,  providing  for  the 
discharge  of  all  persons  owing  debts  not 
created  by  defalcation  while  acting  in  a 
fiduciary  capacity.  Chapman  v.  Forsyth,  2 
Row.  202.  11:  236 
OUed  In  Gerner  v.  Tates,  61  Neb.  107,  84  N. 

W.  596 — Haxtun  v.  Corse,  2  Barb.  Ch.  530 — 
Columbia  Bank  v.  Birkett,  174  N.  Y.  120, 
102  Am.  St.  Rep.  478.  66  N.  E.  652— Frlsche 
v.  Kramer,  16  Ohio,  125,  47  Am.  Dec.  368 — 
Stow  v.  Parks,  2  Plnney  (Wis.)  124 — Stow 
V.  Parks,  1  Chand.  (Wis.)  63. 

439.  A  discharge  in  bankruptcy  affords  a 
complete  defense  to  a  suit  by  sureties  on 
the  bond  of  an  executor  against  one  claimed 
to  be  a  participant  in  the  devastavit  of  the 
estate  by  the  executor,  as  purchaser  from 
him  of  notes  belonging  to  the  estate,  at 
less  than  face  value.  Neal  v.  Scruggs  (Neal 
V.  Clark)  95  U.  S.  704,  24:586 
Cited  In  Hennequln  v.  Clews,  111  U.  S.  681,  28 

L.  ed.  567,  4  Sup.  Ct.  Rep.  576 — Noble  v. 
Hammond,  129  U.  S.  68.  32  L.  ed.  623,  9 
Sup.  Ct.  Rep.  235 — ^Re  Smith.  9  Ben.  495. 
18  Nat.  Bankr.  Reg.  25,  Fed.  Oas.  No.  12.976 
— Fulton  v.  Hammond,  11  Fed.  294 — Re  Mc- 
Eachran,  82  Cal.  223,  23  Pac.  46 — Goddin 
v.   Neal,   99   Ind.   338 — Desobry   v.  Tete,   31 


La.  Ann.  814.  83  Am  Hep.  2S2— Oreen  v. 
Chilton,  67  Miss.  600.  34  Am.  Rep.  483— 
Rowe  v.  GulUeaume,  18  Hun.  558 — Bergen 
V.  Patterson.  24  Hun,  252 — Hardenbrook  ▼. 
Collson,  24  Hun,  477 — Hennequln  v.  Clews. 
77  N.  Y.  429,  33  Am.  Rep.  641 — Bradner  v. 
Strang,  89  N.  Y.  306 — Lawrence  v.  Harring- 
ton, 122  N.  Y.  412,  25  N.  B.  40&— Mnlock  ▼. 
BTmes,  129  N.  Y.  25,  29  N.  E.  244 — Schooler 
V.  Frankel.  10  Kulp,  427 — ^Kelme  v.  Graff,  37 
Phtla.  Leg.  Int.  368 — ^Wame'a  BsUte.  15 
Phila.  428,  39  Phlla.  Leg.  Int.  28 — ^Kaufman 
V.  Alexander,  53  Tex.  568 — Hammond  ▼. 
Noble,  57  Vt.  202 — ^Moorman  v.  Danvfile,  90 
Va.  477,  18  8.  B.  869. 

440.  The  liability  of  the  husband  to  the 
wife  for  her  paraphernal  property,  under 
the  law  of  Louisiana,  is  not  a  fiduciary  debt 
within  the  meaning  of  the  bankrupt  act  of 
the  United  States;  and  consequently  it  is 
barred  by  his  discharge  in  bankruptcy. 
Fleitas  v.  Richardson,  147  U.  S.  550,  13  Sup. 
a.  Rep.  495,  37:276 
Cited  in  Re  Gaylord,  118  Fed.  135. 

ConTersloii  by  pledgee. 

See  also  supra,  335,  336. 

441.  A  discharge  in  bankruptcy  under  the 
act  of  1867,  operates  to  discharge  the  bank- 
rupt from  a  debt  or  obligation  which  arises 
from  his  appropriating  1^  his  own  use  col- 
lateral securities  deposited  with  him  as  se- 
curity for  the  payment  of  money  or  the  per- 
formance of  a  duty,  and  his  failure  or  re- 
fusal to  return  the  same  after  the  money 
has  been  paid  or  the  duty  performed.  Hen- 
nequin  v.  Clews,  111  U.  S.  676,  4  Sup.  Ct 
Rep.  576,  28:  565 
Distinguished  in  Hutchinson  v.   LeBoy,  51  C 

C.  A.  165,  113  Fed.  208— Re  McEachran,  82 
Cal.  223,  1>3  Pac.  46. 

Cited  In  Strang  v.  Bradner,  114  IT.  S.  659,  29 
L.  ed.  249,  5  Sup.  Ct.  Rep.  1038 — Palmer  v. 
Hussey,  119  U.  S.  98,  30  L.  ed.  363.  7  Sop. 
Ct.  Rep.  158 — ^Noble  v.  Hammond.  129  U.  S. 
68,  32  L.  ed.  623,  9  Snp.  Ct  Rep.  235— Union 
Stock  Yards  Nat  Bank  v.  Gllleflple.  137  U. 
S.  419,  34  L.  ed.  727,  11  Snp.  Ct  Rep.  118— 
Ames  ▼.  Molr,  138  U.  S.  311,  34  L.  ed.  954. 
11  Sup.  Ct  Rep.  311 — Upshnr  t.  Briscoe.  1S8 
IT.  S.  876,  34  L.  ed.  934,  11  Snp.  Ct  Rep. 
313 — Fleitas  v.  Richardson.  147  U.  8.  556. 
37  L.  ed.  279,  18  Snp.  Ct.  Rep.  495— McCor- 
mick  y.  Market  Nat  Bank,  165  U.  S.  547.  41 
L.  ed.  820,  17  Sup.  Ct  Rep.  433 — Forsyth  t. 
Vehmeyer,  177  U.  8.  181,  44  L.  ed.  725,  20 
Sup.  Ct  Rep.  623 — ^Tinker  r.  Col  well.  193  C. 
S.  488,  48  L.  ed.  761,  24  Sup.  Ct.  Rep.  505— 
Crawford  ▼.  Burke,  105  U.  S.  189.  49  L.  hL 
152,  25  Snp.  Ct.  Rep.  9— Re  Basch.  2  N.  B 
N.  Rep.  122,  97  Fed.  761 — Bear  v.  Chase.  40 
C.  C.  A.  189.  3  N.  B.  N.  Rep.  176,  99  Kp<L 
927— Bracken  v.  Mllner,  3  N.  B.  N.  Rep.  717. 
104  Fed.  526 — Knott  v.  Pntnam.  107  F.-d. 
909 — ^Re  Gaylord,  113  Fed.  134 — Re  Wool*. 
121  Fed.  600-— Re  Harper.  133  Fed.  974— 
Sanders  v.  Sanders,  56  Ark.  589.  20  S.  W. 
517— Herrllch  T.  McDonald,  80  Cal.  479,  22 
Pac.  209 — Georgia  R.  Co.  ▼.  Cnbbedge.  75  Oa. 
322 — Upshur  y.  Briscoe,  37  La.  Ann.  150- 
Raphael  y.  Mullen.  171  Mass.  113.  50  N.  & 
515 — Bryant  v.  Klnyon,  127  Mich.  157,  53 
L.R.A.  803,  86  N.  W.  531— Gee  y.  Gee.  ^4 
Minn.  387,  87  N.  W.  1116 — Goodman  y.  H<»r- 
man,  172  Mo.  357.  60  L.R.A.  889,  72  S.  W. 
546 — Scheper  y.  Brings.  28  App.  Dly.  117,  50 
N.  Y.  Supp.  869 — Bumbam  v.  Pldcock.  5S 
App.  Dly.  275,  68  N.  T.  Supp.  1007— Frey  y. 
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*Tom7,  70  App.  DlT.  160,  75  N.  Y.  Supp.  40 
— Be  Benedict,  37  Misc.  235,  75  N.  T.  Snpp. 
166 — Lawrence  v.  Harrington,  122  N.  Y.  412, 
25  N.  E.  406 — Elchenberg  v.  Marcy,  18  B.  I. 
176,  26  Atl.  46— Crosby  ▼.  Miller,  25  B.  I. 
175.  55  Atl.  328— Hammond  v.  Noble.  57  Vt. 
199 — Slayton  v.  Wells.  66  Vt.  64,  28  Atl. 
632. 

442.  A  discharge  in  bankruptcy  operates 
to  discharge  the  bankrupt  from  a  debt  or 
obligation  arising  from  his  appropriation  to 
his  own  use  of  collateral  securities  deposited 
with  him.  Palmer  v.  Hussey,  119  U.  S.  96, 
7  Sup.  Ct.  Rep.  158,  30:  362 
tfiied  in  Boynton  v.  Ball,  121  U.  S.  468,  30  L. 

ed.  087,  7  Sup.  Ct.  Rep.  981 — Noble  v.  Ham- 
mond, 129  U.  8.  68,  32  L.  ed.  623,  9  Sup.  Ct. 
Rep.  235— Upshur  v.  Briscoe,  138  U.  S.  377, 
84  L.  ed.  935,  11  Suo.  Ct.  Rep.  313 — ^Re  Har- 
per. 133  Fed.  974 — Gee  v.  Gee,  84  Minn.  387, 
87  N.  W.  1116 — Leonard  v.  Yohnk,  68  Wis. 
695,  60  Am.  Bep.  884,  82  N.  W.  702. 

dL  Bevival  of  Discharged  Debts, 

Prcmilse  reviTins  debt. 

Federal  Question  as  to,  see  Appeal  and 
Error,  1962. 

443.  The  promise  by  which  a  debt  dis- 
charged in  bankruptcy  is  revived  must  be 
the  expression  by  the  debtor  of  a  clear  in- 
tention to  bind  himself  to  payment.  Allen 
T.  Ferguson,  18  Wall.  1,  21:854 
Cit^   in   Re   Merrlman,    18   Nat.   Bankr.   Beg. 

414,  Fed.  Cas.  No.  9,479 — Lanagin  ▼.  Now- 
land,  44  Ark.  89 — ^Be  Merriam,  44  Conn.  590 
— Wllletts  V.  Cotberson,  3  111.  App.  646 — 
Brockman  v.  Sleverling,  6  111.  App.  517 — 
Chlsm  v.  Barnes,  104  Ky.  317,  47  S.  W.  282 
— -Champion  ▼.  Buckingham,  165  Mass.  79, 
42  N.  E.  498— Craig  v.  Seitz,  63  Mich.  729, 
80  N.  W.  847— Smith  v.  Stanchfleld,  84  Minn. 
845,  87  N.  W.  917-^randall  v.  Moston,  24 
▲pp.  Div.  550,  50  N.  Y.  Snpp.  145 — Scheper 
T.  Briggs,  28  App.  Div.  118,  50  N.  Y.  Supp. 
869 — Tompkins  v.  Hazen,  30  App.  Div.  362, 
51  N.  Y.  Supp.  1003 — Klernan  v.  Fox,  43 
App.  Div.  58,  59  N.  Y.  Supp.  830 — ^Pyles  v. 
Bell,  20  S.  C.  868 — Park  v.  Brooks,  38  S.  C 
806.  17  8.  B.  22— McDongall  v.  Page,  56  Vt 
100,  45  Am.  Bep.  602. 

Promise  before  discharge. 

444.  A  pledge  or  promise  by  a  debtor  to 
the  petitioner  for  his  bankruptcy,  that  his 
debt  should  be  paid  in  full,  may  affect  his 
discharge,  but  cannot  avoid  the  proceedings 
in  bankruptcy  when  raised  in  a  collateral 
proceeding.  Wallace  y.  Loomis,  97  U.  S. 
146,  24: 895 

445.  The  words  contained  in  a  letter  of 
the  debtor  to  the  creditor,  written  while 
proceedings  in  bankruptcy  were  pending: 
"Be  satisfied,  I  intend  to  pay  all  my  just 
debts  if  money  can  be  made  out  of  hired 
labor.  All  will  be  right  betwixt  me  and 
my  just  creditors," — are  not  such  a  promise 
as  to  revive  the  debt.  Allen  v.  Ferguson,  18 
Wall.  1,  21 :  854 
Cited  In  Meech  v.  Lamon,  108  Ind.  517,  53  Am. 

Bep.  540,  3  N.  B.  150 — ^Blgelow  v.  Norris, 
180  Maes.  14,  20  N.  B.  61 — ^Tompkins  v. 
Hasen,  80  App.  Div.  861,  51  N.  Y.  Snpp. 
1O03 — Jersey  City  Ins.  Co.  v.  Archer,  122 
N.  T.  378,  25  N.  H.  338 — Lawrence  v.  Har- 
rington, 122  M.  Y.  414,  25  N.  E.  406. 


XII.  Composition  with  Creditors. 

Composition   with  Creditors   Generally,  see 
Composition  with  Creditors. 

446.  Though  no  written  discharge  be 
granted,  a  lawful  composition  in  bankruptcy 
and  its  performance  by  the  party  has  the 
same  effect.  liebke  v.  Thomas,  116  U.  S. 
605,  6  Sup.  Ct.  Rep.  496,  29:  744 
Cited  in  United  States  ez  rel.  Adler  v.  Ham- 
mond, 44  C.  C.  A.  231,  3  N.  B.  N.  Rep.  58, 
104  Fed.  868. 

447.  A  lawful  composition  under  the  act 
of  June  22,  1874,  §  17,  and  its  performance, 
has  the  same  effect  as  a  discharge  in  bank- 
ruptcy. Payment  made  thereunder  to  the 
holder  of  a  note  executed  for  the  bankrupt's 
accommodation  discharges  the  liability  of 
the  latter  to  the  accommodation  maker. 
Liebke  v.  Thomas,  116  U.  S.  605,  6  Sup. 
Ct.  Rep.  496,  29:  744 

448.  The  holder  and  owner  of  an  accom- 
modation note  is  the  party  to  be  dealt  with 
in  composition  proceedings,  under  the  act 
of  1874.  The  accommodation  maker  is  not 
entitled  to  notice  of  such  proceedings  in- 
volving the  payee  and  indorser,  for  the  ac- 
commodation of  whom  the  note  was  made. 
Liebke  v.  Thomas,  116  U.  S.  605,  6  Sup.  Ct. 
Rep.  496,  29:744 

What  debts  discharged. 

449.  Proceedings  under  §  17  of  the  act  of 
1874  discharge  all  debts  which  can  be  dis- 
charged under  the  bankrupt  law  as  to 
creditors  whose  names  and  addresses  and 
the  amount  of  the  debts  due  to  them  are 
shown  in  the  statement  of  the  debtor  pro- 
duced at  the  meeting  at  which  the  resolu- 
tion shall  have  been  passed.  The  composi- 
tion resolution  must  be  passed  by  a  major- 
ity in  number  and  three  fourths  in  value  of 
the  creditors  of  the  debtor,  and  it  is  not 
indispensable  that  every  person  contingent- 
ly interested  in  a  debt  of  the  bankrupt 
should  have  notice  or  take  part  in  the 
composition  proceedings.  Liebke  v.  Thomas, 
116  U.  S.  605,  6  Sup.  a.  Rep.  496,    29:  744 

450.  A  composition  with  creditors  in  a 
bankruptcy  case,  ratified  by  order  of  the 
district  court,  does  not,  under  the  act  of 
June  22,  1874,  §  17,  discharge  a  debt  grow- 
ing out  of  a  fiduciary  relation.  Bayly  v. 
Washington  &  L.  University,  106  U.  S.  11, 
1  Sup.  Ct.  Rep.  88,  27:  97 

451.  A  composition  between  a  bankrupt 
and  his  creditors,  under  the  act  of  1874, 
chap.  390,  §  17,  will  not  discharge  a  debt 
created  by  fraud,  as  it  is  a  proceeding  with- 
in U.  S.  Rev.  Stat.  §  5117,  providing  that  no 
debt  created  by  the  fraud  of  the  bankrupt 
shall  be  discharged  by  proceedings  in  bank- 
ruptcy.   Wilmot  V.  Mudge,  103  U.  S.  217. 

26:  536 

Cited  In  Bayly  v.  Washington  ft  L.  University, 
106  U.  S.  12,  27  L.  ed.  98,  1  Sup.  Ct  Rep. 
88 — Merchants'  ft  M.  Nat.  Bank  v.  Slajirle, 
106  U.  S.  562,  27  L.  ed.  206,  1  Sap.  Ct.  Rep. 
342 — Liebke  v.  Thomas,  116  U.  S.  608,  29  L. 
ed.  745,  6  Sap.  Ct  Eep.  496 — Re  Rodger,  18 
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Nat.  Bankr.  Reg.  263,  Fed.  Cas.  No.  11,991 
— Yuengling  v.  Schlle.  20  Blatchf.  463,  12 
Fed.  106 — United  States  ▼.  Jessup,  16  Fed. 
702 — ^United  States  ex  rel.  Adler  ▼.  Ham- 
mond, 44  C.  C.  A.  230,  3  N.  B.  N.  Bep.  58, 
104  Fed.  868— Be  Friend,  67  C.  C.  A.  501. 
184  Fed.  779— Argall  ▼.  Jacobs,  87  N.  Y.  113, 
41  Am.  Bep.  357 — ^Talcott  ▼.  Harris,  03  N. 
T.  571 — ^Merchants  Ins.  Co.  ▼.  Abbott,  181 
Mass..  399 — Stone  ▼.  Simonds,  181  Mass.  462. 


XIII,  Review  of  Proceedings  and  OT' 

dera. 

Whether  Petition  for  Adjudication  is  New 
Bill,  see  supra,  90. 

Appellate  Matters  Generally,  see  Appeal  and 
Error. 

Beviewability  of  Decree  in  Bankruptcy,  see 
Appeal  and  Error,  227. 

Mode  of  Reviewing  Decree,  see  Appeal  and 
Error,  673,  681,  682. 

Finality  of  Decision  of  Circuit  Court  of  Ap- 
peals, see  Appeal  and  Error,  804,  805. 

Bankrupt's  Right  to  Appeal  from  Judgment, 
see  Appeal  and  Error,  2427,  2428. 

Allowance  of  Appeal,  see  Appeal  and  Error, 
2698. 

Time  Allowed  for  Taking  Appeal,  see  Appeal 
and  Error,  2536,  2580. 

First  Objecting  on  Hearing  to  Time  of 
Taking  Appeal,  see  Appeal  and  Error, 
4538. 

District  Judge  Sitting  in  Circuit,  on  Case 
Previously  Before  Him,  see  Cases  Certi- 
fied, 81. 

General  reTlsory  power  OTer  oonrts  of 
ttankniptcy. 

452.  As  special  provision  was  not  made  in 
the  bankrupt  act  for  review  or  revision  by 
the  circuit  court  of  orders  of  the  district 
court  discharging  bankrupts  and  awarding 
costs  to  them  against  an  opposing  creditor, 
such  orders  are  reviewable  by  the  circuit 
court  only  under  the  general  supervisory 
jurisdiction  conferred  by  the  first  clause  of 
the  2d  section  of  the  bankrupt  act.  Coit  v. 
Robinson,  19  Wall.  274,  22:  152 
Cited  In  Be  Brigirs»  9  C.  C.  A.  586,  20  TJ.  S. 

App.  579,  61  Fed.  409 — ^Re  Jacobs,  39  C.  C. 
A.  650,  99  Fed.  641. 

453.  The  circuit  court,  in  its  revisory 
jurisdiction  in  bankruptcy  cases  may  enjoin 
proceedings  in  the  district  court  for  lack  of 
jurisdiction  in  that  court.  Marshall  v.  Knox, 
16  Wall.  551,  21 :  481 

454.  The  summary  revisory  power  of  the 
circuit  court  of  appeals  for  the  eighth  cir- 
cuit, under  the  bankruptcy  act  of  July  1, 
1898  (30  Stat,  at  L.  553,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3431),  §  24b,  giving  the 
several  circtut  courts  of  appeals  jurisdiction 
"to  superintend  and  revise,  in  matter  of 
law,  the  proceedings  of  the  several  inferior 
courts  of  bankruptcy  within  their  jurisdic- 
tion," extends  to  questions  of  law  arising 
in  the  progress  of  bankruptcy  proceedings 
in  a  district  court  of  Oklahoma  territory, 
which  is  assigned  to  the  eighth  circuit,  al- 
though jurisdiction  by   appeal   or  writ   of 


error  is  vested,  by  §§  24a,  25a,  in  the  ter- 
ritorial supreme  court.  Plymouth  Cordage 
Co.  V.  Smith,  194  U.  S.  311,  24  Sup.  Ct, 
Rep.  725,  48:992 

Cited  In  Be  Friend,  67  C.  C.  A.  504,  134  Fed. 
782 — C.  C.  Taft  Co.  v.  Century  Sav.  Bank. 

72  C.  C.  A.  672,  141  Fed.  370— Be  Worsham, 
78  C.  C.  A.  666,  142  Fed.  122— Be  Holmes, 

73  C.  C.  A.  493,  142  Fed.  302— Ex  parts 
Moran,  76  C.  C.  A.  401,  144  Fed.  599. 

Gronndci  and  sabjects  of  reTtsion. 

Questions  Certifiable,  see  Cases  Certi- 
fied, 18. 

455.  A  bill  by  a  creditor  will  not  lie 
against  an  assignee  in  bankruptcy  and  an- 
other creditor,  to  procure  a  reversal  of  an 
order  in  bankruptcy  allowing  the  claim  of 
the  latter,  when  there  is  no  collusion  be- 
tween him  and  the  assignee,  or  other  special 
ground  for  equitable  interference.  First 
Nat.  Bank  v.  Cooper,  20  Wall.  171,  22:  273 
Cited  In  Be  Joseph,  2  Woods,  393,  Fed.  Cas. 

No.  7,532— Be  Mnrray,  14  Blatcbt  44,  Fed. 
Cas.  No.  9,968— Be  Beck,  31  FM.  556— Van- 
leer  V.  Vanleer,  8  Tenn.  Ch.  24. 

456.  After  two  decisions  allowing  a  claim 
contested  by  an  assignee  in  bankruptcy,  i 
bill  will  not  lie  to  reverse  the  order  of  al- 
lowance, where  there  was  no  ooUusion  be- 
tween the  claimant  and  assignee,  or  any 
other  special  ground  of  equitable  interfer- 
ence. First  Nat.  BanK  v.  Cooper,  20  Wall. 
171,  22: 273 

457.  The  action  of  trustees  of  a  bankrupt 
appointed  under  U.  S.  Rev.  Stat.  §  5103,  in- 
cluding their  accounting  and  distribution,  is 
subject  to  the  revision  and  final  control  of 
the  district  court,  whenever  that  is  invoked 
in  aid  of  the  substantial  rights  of  anyone 
interested.  Merchants'  &  M.  Nat.  Bank  v. 
Slagle,  106  U.  S.  558,  1  Sup.  Ct.  Bep.  342, 


xrr.  Foreign     BanhrupUrif 

charge. 


and    Dis- 


Extraterritorial  Effect  of  Laws  Generally, 
see  Conflict  of  Laws,  185a-148. 

Effect  on  Real  Property  in  Foreign  Juris- 
diction, see  Conflict  of  Laws,  141. 

As  to  State  Insolvency  Proceedings,  see  In- 
solvency, 50-65. 

458.  The  bankrupt  law  of  a  foreign  eoon- 
try  is  incapable  of  operating  a  legal  transfer 
of  property  in  the  United  States.  Harrison 
V.  Sterry,  5  Cranch,  289,  3:104 

Limited  and  dietinffuithed  in  Hoyt  v.  TlioBp- 

son.  0  N.  T.  344. 

Cited  in  Ojirden  ▼.  Sannders,  12  Wheat  361,  < 
L.  ed.  657— Be  Klein,  1  How.  280  note.  11 
L.  ed.  132  note — Booth  v.  Clark,  17  How. 
337,  16  L.  ed.  170 — Crapo  v.  Kelly.  16  Wall. 
627,  21  L.  ed.  487 — Betton  v.  Valentine.  1 
Curt.  C.  C.  172,  Fed.  Cas.  No.  1,870— Be 
Bngbee.  9  Nat.  Bankr.  Besr.  261.  Ffd.  Cts. 
No.  2.115— Meeker  v.  Wilson.  1  Gall.  429. 
Fed.  Cas.  No.  9,392 — Ex  parte  Nonrood.  S 
Biss.  512,  Fed.  Cas.  No.  10.364— Perry  Kff 
Co.  V.  Brown,  2  Woodb.  ft  M.  465.  Fed.  Css. 
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No.  11,01S — ^Bz  parte  Norwood  (Re  Republic 
Ins.  Co.)  3  Bias.  152,  8  Nat.  Bankr.  Beg. 
200,  Fed.  Cas.  No.  11,705 — Towne  v.  Smitti, 
1  Woodb.  &  M.  131,  Fed.  Cas.  No.  14,115 — 
The  Watchman,  1  Ware,  237,  Fed  Cas.  No. 
17,251 — Woodhnll  ▼.  Wagner,  Baldw.  301, 
Fed.  Cas.  No.  17,975— Stowe  v.  Belfast  Sar. 
Bank,  92  Fed.  96 — Robinson  ▼.  Rapelye,  2 
Stew.  (Ala.)  101 — ^WUson  ▼.  Matthews,  32 
Ala.  346 — Rhawn  ▼.  Pearce,  110  111.  357,  51 
Am.  Rep.  691 — ^Pngh  ▼.  Bussel,  2  Blatchf. 
400 — ^Fox  V.  Adams,  5  Me.  254 — Steams  v. 
Burnham,  6  Me.  263,  17  Am.  Dec.  228 — 
Corrle*8  Case,  2  Bland  Ch.  497 — Frank  ▼. 
Bobbitt,  155  Mass.  115.  29  N.  E.  209— Mc- 
Csrty  ▼.  Hall,  13  Mo.  488 — Sannders  v.  Will* 
lams,  5  N.  H.  215 — Dalton  ▼.  Currier,  40  N. 
H.  248 — ^I>unlap  ▼.  Rogers,  47  N.  H.  287,  93 
Am.  Dec.  438 — Holmes  ▼.  Remsen,  20  Johns. 
266,  11  Am.  Dec.  269 — Abraham  v.  Plestoro, 
8  Wend.  549,  20  Am.  Dec.  738 — Johnson  ▼. 
Hunt,  23  Wend.  90 — Holmes  v.  Remsen,  4 
Johns.  Ch.  488,  8  Am.  Dec.  581 — ^Plestoro  v. 
Abraham,  1  Paige,  237 — Ackerman  v.  Cross, 
40  Barb.  486 — Mosselman  ▼.  Caen,  1  Hun, 
649 — Hlbemia  Nat.  Bank  ▼.  Lacombe,  21 
Hun,  176 — ^Hoyt  ▼.  Thompson,  5  N.  Y.  350 — 
Wlllltts  V.  Waite,  25  N.  T.  586— Kelly  v. 
Crapo,  45  N.  Y.  91.  6  Am.  Rep.  35 — Re  Es- 
tate of  Merrick,  2  Ashm.  (Pa.)  516 — Long  ▼. 
Glrdwood,  150  Pa.  418,  23  L.R.A.  45.  24 
Atl.  711 — Ooodseil  ▼.  Benson,  13  R.  I.  247 
— ^Moseby  ▼.  Burrow.  62  Tex.  404 — Welder 
T.  Maddox,  66  Tex.  876,  59  Am.  Rep.  617. 
1  8.  W.  168 — Hanford  v.  Paine.  32  Vt.  456, 
78  Am.  Dec.  586 — La  Selle  ▼.  Woolery,  14 
Wash.  71.  32  L.R.A.  75,  53  Am.  St.  Rep.  855, 
44  Pac.  116 — Mowry  ▼.  Crocker,  6  Wis.  331. 

459.  Attachments  of  the  property  of  a 
foreign  partnership  are  valid  to  the  extent 
of  the  interest  of  the  remaining  partners, 
in  spite  of  foreign  bankruptcy  proceedings 
by  the  firm,  where  only  one  member  has 
availed  himself  of  the  Federal  bankruptcy 
laws.     Harrison  y.  Sterry,  6  Granch,   289, 

3:  104 
Diaiinffuished  in  Peck  r.  Hibbard.  26  Vt.  704, 
62  Am.  Dec.  605. 

Cited  In  Milne  v.  Moreton.  6  Blnn.  872,  6  Am. 
Dec  466— Cross  ▼.  Brown.  19  R.  I.  238,  33 
Atl.  147. 

460.  A  discharge  under  a  foreign  bank- 
rupt law  is  no  bar  to  an  action  on  a  con- 
tract made  in  this  country.  M'Millan  v. 
M'Neill,  4  Wheat.  209,  4:  552 
DUiinffui^hed  in  Channlng  v.  Relley.  4  Cranch, 

C.  C.  529,  Fed.  Cas.  No.  2,596. 

CiUd  In  Ogden  ▼.  Saunders.  12  Wheat.  272,  6 
L.  ed.  626 — Cook  v.  Moffat,  5  How.  308.  12 
L.  ed.  165 — Baldwin  ▼.  Hale,  1  Wall.  228,  17 
L.  ed.  53^— Byrd  v.  Badger.  McAll.  265,  Fed. 
Cas.  No.  2,266 — Towne  v.  Smith,  1  Woodb. 
A  M.  127,  Fed.  Cas.  No.  14,115 — ^Woodhull  v. 
Wagner,  Baldw.  299,  Fed.  Cas.  No.  17,976 — 
Newton  v.  Hagerman,  10  Sawy.  462,  22  Fed. 
626 — ^Hundley  ▼.  Chaney,  65  Cal.  363,  4  Pac. 
288 — ^Hempstead  ▼.  Reed,  6  Conn.  489 — 
Marsh  ▼.  Putnam,  3  Oray,  555 — Brighton 
Market  Bank  ▼.  Merick.  11  Mich.  417 — Hicks 
▼.  Hotchkiss,  7  Johns.  Ch.  311,  11  Am.  Dec. 
472 — Gardner  ▼.  Oliver  Lee  ft  Co's  Bank,  11 
Barb.  562 — Whitney  v.  Whiting,  35  N.  H. 
466 — Hoyt  v.  Thompson,  6  N.  T.  349 — Soule 
▼.  Chase,  39  N.  Y.  348 — Peck  v.  Hibbard.  26 
Tt  704,  62  Am.  Dec.  606 — Bedell  v.  Scruton, 
M  Vt  496 — ^McDougali  v.  Page,  55  Vt.  191, 
46  Am.  Rep.  602. 

461.  [A  certificate  of  bankruptcy  obtained 
<n  England  is  conclusive  in  a  controversy 


between  British  subjects.    Harris  v.  Mande- 
viUe  (Pa.  Sup.  a.)  2  Dall.  256,        1:371] 

462.  Under  the  English  statutes  of  bank- 
ruptcy, the  personal  property  of  a  bank- 
rupt, in  every  part  of  the  world,  vests  in 
his  assignee,  except  where  some  positive  law 
of  the  country  in  which  such  property  is 
situate  forbids  it;  and  the  English  courts 
give  efifect  to  foreign  assignments  made  un- 
der laws  analogous  to  the  English  bankrupt 
laws;  but  this  rule  does  not  prevail  in  the 
United  States,  in  either. the  Federal  or  the 
state  courts,  except  in  North  and  South 
Carolina.    Booth  v.  Clark,  17  How.  322, 

15:  164 
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e.  Officers,  802-26. 

1,  In  General,  302, 

2,  Botoer  and  Authority,  80S- 

9. 

3,  lAabmty,  310-20, 

/.  Change  of  Other  Banks  to  Na- 

tional,  327-9. 
g.  Powers  of  Banks,  330»02. 

1.  In  General,  830-44, 

2.  Dealing  in  Stock  of  Other 

Corporations   or   Partner- 
ships,  346- fiO. 
8.  Taking     Mortgage     Securi- 
ties, 367-02. 
h.  Dissolution;      Insolvency;     lA- 
quidation,    363-93, 

1.  In  Cfeneral,   363-73. 

2.  Bights  and  Preferences  of 

Creditors,  374-93. 
V.  Trust  Companies,  394-6. 

Estoppel  to  Object  that  Bank  Instituting 
Suit  has  Ceased  to  Exist,  see  Appeal 
and  Error,  4338. 

Rights  and  Liabilities  of.  on  Transfer  of 
Bill  of  Lading  to,  see  Bills  of  Lading, 
20-27. 

As  Bona  Fide  Purchaser  of  Negotiable  In- 
strument, see  Bills  and  Notes,  308,  309, 
318,  319,  331,  334,  360. 

As  Government  Depository,  Bond  of,  see 
Bonds,  98. 

Impairing  Ck>ntract  Obligations  as  to,  see 
Constitutional  Law,  1035,  1127-1129, 
1151-1157,  1170-1172,  1188,  1364, 
1369-1372,  1394,  1440-1446. 

Authority  to  Bind  lliemselyes  without  Cor- 
porate Seal,  see  Corporations,  888. 

Forgery  as  Basis  of  False  Entry  on  Books 
of  Bank,  see  Criminal  Law,  150. 

Estoppel  of,  see  Estoppel,  142,  143. 

Records  and  Papers  of  as  Evidence,  see  Evi- 
dence, IV.  r. 

Federal  Taxation  of  State  Banks,  see  In- 
ternal Revenue,  III.  d. 

Liability  of  Bankers  to  Pay  Federal  Tbz 
on  Bn^ers,  see  Internal  Revenue,  139- 
141. 

Conformity  to  Pleadings  of  Decree  as  to 
Nonliability  for  License  Tax,  see  Judg- 
ment, 112. 

Conclusiveness  of  Judgment  as  to  Exemp- 
tion of,  from  Taxation,  see  Judgment, 
1053,  1054. 

State  Taxation  of  Generally,  see  Taxes. 

Exemption  from  Taxation,  see  Taxes,  I.  c  8. 

State  Taxation  of  United  States  Securities 
Owned  by  State  Bank,  see  Taxes,  228- 
232. 

Rights  and  Duties  of,  as  Pledgee,  see  Pledge, 
4^-49. 


I.  Banks  Generally. 

a.  In   General;   What  are  Banks;  Na- 
ture of. 

Change  of  State  Bank  to  National  Bank, 
see  infra,  IV.  f. 

1.  Road  stock  paid  in  as  part  of  the  cap- 
ital of  a  bank  before  its  incorporation,  be- 


came, after  the  aooeptanee  of  a  charter 
which  directed  that  the  capital  stock  should 
consist  of  money  only,  the  common  property 
of  the  association,  to  be  sold  and  the  proceeds 
distributed  among  the  members;  it  could 
not  be  specifically  recovered  by  those  who 
subscribed  it.  Holbrook  v.  Union  Bank,  7 
Wheat  558,  5:  521 

2.  Power  to  carry  on  a  general  banking 
business  is  not  given  by  a  provision  in  the 
charter  of  an  insurance  company  authoriz- 
ing it  to  receive  in  trust  for  any  person 
moneys  or  other  valuable  things,  give  ac- 
knowledgment therefor,  and  to  loan  surplus 
funds.  Memphis  City  Bank  v.  Tennessee 
use  of  Memphis,  161  U.  S.  186,  16  Sup.  Ct 
Rep.  468,  40:  664 

3.  A  Tennessee  act  to  suppress  private 
banking,  enacted  1827,  must  be  construed  as 
covering  with  its  penal  prohibition  the 
whole  range  of  devices  by  which  ill^ti- 
mate  currency  is  imposed  on  the  community. 
It  prohibits  the  use  of  such  currency  during 
the  whole  period  of  the  establishment  of  an 
illegal  company,  and  applies  as  completely 
to  the  last  as  to  the  first  step  of  its  opera- 
tions. It  therefore  renders  void  a  trans- 
action reeultinff  in  bills  for  circulation,  en- 
tered into  in  the  expectation  of  profit  from 
aiding  the  operation  of  the  prcAibited  bank- 
ing company;  and  neither  a  party  to  such 
transaction,  nor  his  curator  after  his  de- 
cease, can  look  to  the  law  for  remedies 
against  his  associates.  Davidson  v.  Lanier. 
4  Wall.  447,  18:  377 

SSditorial  notes. 

[Constitutionality  of  statute  prohibiting 
private  banking.    15  LJLA.  477. 

Power  to  prohibit  or  impose  conditions 
upon  the  right  of  individuals  to  engage  in 
banking  business.     5  LiRJL(N.8.)    874.] 

\niat  are  banks;  nature  of. 

What  is  a  Banker  Within  Meaning  oi 
Internal  Revenue  Laws,  see  Inter- 
nal Re^nue,  97-101. 

4.  Banks,  in  the  commercial  sense,  are  of 
three  kinds,  to  wit,  of  deposit,  of  discount, 
and  of  circulation;  but  all  or  any  two  of 
those  functions  may  be  united  in  the  same 
association.  Bank  for  Savings  v.  Field 
(Bank  for  Savings  v.  The  Collector)  3  Wall. 
495,  18: 207 
(Hied  In  Onlton  v.  German  8av.  it  L.  Soc.  17 

Wall.  119,  21  L.  ed.  620 — German  Bar.  k  L. 
Soc.  V.  Oulton,  1  Sawy.  099.  Fed.  Cas  No.  •  >.^ 
5,802 — Oregon  &  W.  Tfuet  Invest.  Co.  v. 
Rathbnn,  0  Sawy.  36,  Fed.  Gas.  No.  10.555— 
New  Orleans  v.  New  Orleans  Sav.  Inst.  S2 
La.  Ami.  581 — ^Hamilton  Nat.  Bank  v.  Amer- 
ican Loan  ft  T.  Co.  00  Neb.  72,  92  N.  W. 
189. 

5.  Banks  in  the  oommerdal  sense  are  of 
three  kinds,  to  wit:  1,  deposit;  2,  disconnt : 
3,  circulation.  Oulton  v.  Grerman  Sav.  ft  I^ 
Soc  17  Wall.  109,  21:618 
Cited  in   Oregon   ft   W.   Trnst   Invest.  Co.   ▼. 

Rathbnn,  6  Sawy.  36,  Fed.  Cas.  Vp.  10.555 
—Reed  V.  People,  126  lU.  597,  1  LJLA.  S2€, 
18  N.  B.  296. 
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6.  Strictly  speaking,  the  term  bank  im- 
plies a  place  tor  the  deposit  of  money,  as 
that  is  the  most  obvious  purpose  of  such  an 
institution.  Oulton  v.  German  Sav.  &  L. 
Soc.  17  Wall.  109,  21 :  618 

Cited   In   New   Orleans   v.   New   Orleans   Sav. 

Inst.   32    La.   Ann.   581 — State   v.    Franklin 

County  SaT.  Bank  &  T.  Co.  74  Vt.  256,  52 

AU.    1069. 

7S,  Associations  engaged  in  moneyed 
transactions,  whether  incorporated  or  not, 
having  a  place  of  business  where  credits  are 
opened  by  the  deposit  or  collection  of  money 
or  currency,  subject  to  be  paid  or  remitted 
upon  draft,  check,  or  order;  or  where  mon- 
ey is  advanced  or  loaned  on  stocks,  bonds,  or 
bullion,  and  bills  of  exchange  or  promis- 
sory*- notes  are  received  for  discount  or  for 
sale,  are  regarded  as  banks.  Oulton  y.  Ger- 
man Sav.  A  L.  Soc.  17  Wall.  109,  21 :  618 
Cited    In    Hamilton    Nat.    Bank    v.    American 

Loan  ft  T.  Co.  66  Neb.  72,  92  N.  W.  189. 

9.  A  bank,  though  erected  by  the  govern- 
ment, and  of  a  public  nature  as  regards  its 
objects  and  operations,  is  nevertheless  a 
private,  as  distinguished  from  a  public,  cor- 
poration, where  its  stock  is  owned  by  pri- 
vate persons.  Per  Story,  J.  Dartmouth 
College  V.  Woodward,  4  Wheat.  518, 

4:  629 
Cited  In  Plqua  Branch  of  State  Bank  v.  Knoop, 

16  How.  380.   14  L.  ed.  982 — Com,   ex  rel. 

Albert!  v.   Bank  of  United  States,  2  Ashm. 

(Pa.)   370. 

Aothorlty  of  state  to  incorporate. 

Authentication  of  Statute  of  Incorpora- 
tion, see  Evidence,  1055. 

9a.  A  state  cannot  issue  paper  that  an- 
swers the  purposes  of  money,  but  may  grant 
acts  of  incorporation  for  the  attainment  of 
those  objects  which  are  essential  to  the  in- 
terests of  society;  and  there  is  no  limita- 
tion in  the  Federal  Constitution  on  its  ex- 
ercise by  the  states  in  respect  to  the  incor- 
poration of  banks.  Briscoe  v.  Bank  of 
Kentucky,  11  Pet  257,  9:  709 

Cited  In  Nathan  v.  Lonlslana,  8  How.  81,  12 
L.  ed.  996 — Cnrran  v.  Arkansas,  15  How. 
318.  14  L.  ed.  712 — Veasle  Bank  v.  Fenno, 
8  Wall.  652,  19  L.  ed.  489 — Owen  v.  Branch 
Bank,  8  Ala.  262 — Bank  of  State  v.  Gibson, 

6    Ala.    816 Yeazle   Bank   v.    Fenno,    88 

How.    Pr.    16S — Craighead    v.    State    Bank* 
Meigs,  206. 

91>.  If  the  legislature  of  a  state  attempts 
to  make  the  notes  of  any  bank  a  tender, 
the  act  will  be  unconstitutional;  but  such 
attempt  could  not  affect  in  any  degree  the 
constitutionality  of  the  bank.  Briscoe  v. 
Bank  of  Kentucky,  11  Pet.  257,  9:  709 

Cited  In  Shellenberger  v.  Brinton,  62  Pa.  72. 

"b.  Stack  and  Stockholders. 

1.  OeneraUy, 

Of  National  Bank,  see  infra,  IV.  d. 
Unauthorized  Issuance  of  Stock  by  Cashier, 

see  infra,  70,  71. 
8vH  by  Bank  to  Enjoin  Collection  of  Tax 

on  Shares,  see  Parties,  50. 


Competency  of  Stockholder  to  Testify  to 
Transactions  with  Deceased  President 
of  Bank,  see  Witnesses,  144. 

See  also  supra,  1 ;  Corporations,  460. 

10.  A  state,  when  it  becomes  a  stock- 
holder in  a  bank,  imparts  none  of  its  at- 
tributes of  sovereignty  to  the  institution; 
it  bears  the  same  relation  to  the  bank  as 
any  other  stockholder.  Jt  makes  no  dif- 
ference that  the  state  is  the  sole  stockhold- 
er. Briscoe  v.  Bank  of  Kentucky,  11  Pet. 
257,  9:  709 
Cited   In   Cnrran   v.   Arkansas,    15    How.   309, 

14  L.  ed.  708 — Arllngrton  Case,  3  Hughes, 
123,  Fed.  Cas.  No.  8,101 — Southern  R.  Co. 
V.  North  Carolina  R.  Co.  81  Fed.  600 — 
Central  Bank  v.  Mahone,  17  Ga.  120 — Mar- 
tin V.  Bank  of  Alabama,  14  La.  417 — Canal 
Trustees  v.  Bralnard,  12  111.  510 — Western 
&  A.  R.  Co.  V.  Taylor,  6  Helsk.  415. 

11.  A  state,  by  becoming  interested  with 
others  in  a  banking  corporation,  or  by  own- 
ing all  the  capital  stock,  does  not  impart 
to  the  corporation  any  of  its  privileges  or 
prerd'gatvres ;  it  lays  down  its  sovereignty 
so  far  as  respects  the  transactions  of  the 
corporation,  and  exercises  no  power  or  privi- 
lege in  respect  to  those  transactions  not 
derived  from  the  charter.  The  fact  that 
the  capital  stock  of  a  banking  corporation 
came  from  the  state,  which  was  solely  in- 
terested in  the  profits  of  the  business,  does 
not  affect  a  creditor's  right  to  be  paid  out 
of  its  property.  Curran  y.  Arkansas,  15 
How.  304,  14:  705 
Cited  In  Cooke  v.*  United  States,  12  Blatchf.  59, 

Fed.  Cas.  No.  3,178 — Southern  R.  Co.  v. 
North  Carolina  R.  Co.  81  Fed.  600 — Bz 
parte  Greene,  29  Ala.  60 — Brady  v.  State, 
26  Md.  303. 

12.  The  provision  in  an  act  incorporating 
a  bank,  that  the  capital  stock  of  the  bank 
may  consist  of  a  certain  number  of  shares, 
is  not  a  condition  precedent  to  the  legal 
operation  of  the  bank;  the  bank  goes  le- 
gally into  operation  with  a  capital  less 
than  the  numner  of  shares  specified.  Minor 
V.  Mechanics  Bank,  1  Pet.  46,  7:  47 
Cited  In   Asplnwall  v.  Bntler,  133  IT.  S.  608, 

33  L.  ed.  783,  10  Sup.  Ct.  Rep.  417— Scott 
V.  Deweese,  181  U.  S.  214,  45  L.  ed.  828, 
21  Sup.  Ct.  Rep.  585 — Southern  L.  Ins.  & 
T.  Co.  V.  Lanier,  5  Fla.  153,  58  Am.  Dec. 
448— People  ez  rel.  Hunt  v.  National  Say. 
Bank,  129  111.  626,  22  N.  B.  288— Smock 
V.  Henderson,  Wilson  Super.  Ct.  (Ind.)  255 
— ^McOlnty  v.  Athol  Reservoir  Co.  155  Mass. 
184,  29  N.  B.  510 — Union  Water  Co.  v. 
Kean,  52  N.  J.  Eq.  139,  27  Atl.  1015 — 
Warner  v.  Beers,  23  Wend.  143 — ^Warwick 
R.  Co.  V.  Cady,  11  B.  I.  138. 

13.  Even    if    fraud    existed   between    the 
original  subscribers  to  the  stock  of  a  bank 
and  commissioners  appointed  to  ^  take  such 
subscriptions,   it  cannot  be  set  up  to  the 
injury    of    subsequent    purchasers    of    the 
stock,  who  became  bona  fide  holders  of  the 
same  without  notice  of  the  fraud.    Minor  v. 
Mechanics  Bank,  1  Pet.  46,  7:  47 
Cited   In    Wilbur  v.    Stockholders   of  Corpora- 
tion. 18  Nat.  Bankr.  Reg.  186,  Fed.  Cas  No. 
17,636 — McDougald  v.   Lane,   18   Ga.   453 — 
Commercial  Bank  v.  State,  6  Smedes  ft  Mt 
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618,  45  Am.  Dec.  280 — Re  Qlen  Iron  Works. 
18  Phlla.  485,  85  Phila.  Leg.  Int.  347— 
Dettra  v.  Kestner,  147  Pa.  574,  28  Atl.  889. 

14.  A  stockholder  who  pays  to  a  bank  the 
money  for  shares  of  its  new  stock,  and 
takes  a  receipt  on  account  of  subscription 
to  new  stock,  and  is  entered  in  the  stock 
book  as  a  stockholder,  and  a  stock  certifi- 
cate made  out  which  he  never  calls  for,  is 
a  stockholder  as. to  such  new  shares.  Pa- 
cific Nat.  Bank  v.  Eaton,  141  U.  S.  227,  11 
Sup.  Ct.  Rep.  984,  35:  702 
Cited  in  Thayer  ▼.  Butler,  141  U.   S.  239,  85 

L.  ed.  718,  11  Sup.  Ct.  Bep.  987 — Finn  ▼. 
Brown,  142  U.  S.  71,  85  L.  ed.  940,  12  Sup. 
Ct.  Rep.  136 — Scott  ▼.  Deweese,  181  U.  S. 
215,  45  L.  ed.  829,  21  Sup.  Ct.  Rep.  585 
— McFarlin  ▼.  First  Nat  Bank,  16  C.  C. 
A.  49,  32  U.  S.  App.  426,  68  Fed.  871— 
Mathews  t.  Columbia  Nat.  Bank,  77  Fed.  378 
— ^Matthews  v.  Columbia  Nat.  Bank,  79  Fed. 
559 — Columbia  Nat.  Bank  ▼.  Mathews,  29 
C.  C.  A.  495,  56  IT.  S.  App.  686,  85  Fed. 
939 — Scott  ▼.  Latimer,  83  C.  C.  A.  7,  00 
U.  S.  App.  720,  89  Fed.  849 — Bailey  ▼. 
TlUinghast,  40  C.  C.  A.  103,  99  Fed.  810 
— Baltimore  Pass.  R.  Co.  v.  Hambleten,  77 
Md.  348.  26  Atl.  279— Gettysbursr  Vat.  Bank 
T.  Brown,  95  Md.  387,  93  Am.  St.  Rep.  339, 
62  AU.  975. 

15.  Where  a  person  receives  from  a  bank 
a  dividend  on  stock  which  he  denies  owning, 
he  should  restore  the  dividend  to  the  bank. 
He  does  not  free  himself  from  liability  for 
it  by  giving  his  check  on  the  bank  for  the 
sum  te  the  alleged  true  owner.  Finn  v. 
Brown,  142  U.  S.  56,  12  Sup.  Ct.  Rep.  136, 

35:  936 

died  in   Hayden   v.   Thompson,    17   C.   C.   A. 

594,    36    U.    8.    App.    361,    71    Fed.    63— 

Atwater  v.  Smith,  73  Minn.  509,  76  N.  W. 

258. 

2.  Transfer  of  Stock;  Lien. 

Of  National  Bank,  see  infra,  IV.  d,  2. 

Liability  of  Bank  Making  Transfer  without 
Surrender  of  Certificates,  see  Corpora- 
tions, 488. 

Specific  Performance  of  Trustees'  Agree- 
ment to  Transfer  Stock,  see  Specific 
Performance,  16. 

See  also  supra,  18;  infra,  64,  78,  188. 

16.  The  courts  will  compel  a  bank  to 
make  the  transfer  upon  its  book  of  a  valid 
sale  of  stock  made  by  a  stockholder.  John- 
ston V.  Laflin.  103  U.  S.  800,  26:  532 
Cited   in   Skinner   v.   Ft.   Wayne,   T.   H.   &  S. 

W.  R.  Co.  58  Fed.  57 — Bath  Sav.  Inst.  v. 
Sagadahoc  Nat.  Bank,  89  Me.  504,  86  Atl. 
996 — Dayton  Nat.  Bank  v.  Merchants*  Nat. 
Bank,  37  Ohio  St.  215. 

17.  When  certificates  of  bank  stock  are 
transferable  on  the  books  of  the  bank  on 
their  surrender,  a  bank  which  refuses  to 
make  such  transfer  to  an  assignee  of  stock 
with  the  usual  power  of  attorney  to  trans- 
fer the  stock  on  request,  is  liable  to  an  ac- 
tion for  damages.  First  Nat.  Bank  v.  La- 
nier 11  Wall.  369,  20:  172 
Di9Ungui9hed  in  Masnry  v.  Arkansas  Nat.  Bank, 

87  Fed.  885. 

Cited  in  Johnston  v.  Lailin,  108  U.  S.  804,  26 


L.  ed.  585— Barle  v.  Carson,  188  U.  S.  46, 
47  Lu  ed.  876,  28  Snp.  Ct.  Rep.  254 — BTans- 
ville  Nat.  Bank  t.  Metropolitan  Nat.  Bank,  2 
Biss.  529,  Fed.  Cas.  No.  4,573 — JolmBon  t. 
Laflin,  5  Dill.  75,  Fed.  Cas.  No.  7.393— 
Knlffht  V.  Old  Nat.  Bank,  8  Cliff.  438.  Fed. 
Cas.  No.  7,885 — Hascrd  v.  National  Exch. 
Bank,  26  Fed.  94 — Gould  v.  Head,  41  Fed. 
247 — Skinner  v.  Ft.  Wayne,  T.  H.  ft  8.  W. 
R.  Co.  58  Fed.  58 — ^Bnrt  v.  Bailey,  19  C 
C.  A.  654,  86  U.  8.  App.  676,  73  Fed.  696 
— Bath  Sav.  Inst.  v.  Sagadahoc  Nat.  Bank, 
89  Me.  504,  86  Atl.  996 — Hugrhes  v.  Drovers* 
&  M.  Nat.  Bank,  86  Md.  422,  88  AU.  936 
— Pratt  V.  Tannton  Copper  Mfg.  Co.  123 
Mass.  112,  25  Am.  Rep.  87 — Sibley  v.  Qoio- 
sigamond  Nat.  Bank,  138  Mass.  520 — Fitch- 
burg  Sat.  Bank  v.  Torrey,  134  Mass.  242— 
Walker  v.  Detroit  Transit  R.  Co.  47  Mich. 
847,  11  N.  W.  187— Bank  of  Holly  Springi 
V.  Pinson,  58  Miss.  437,  38  Am.  Rep.  330— 
Keller  v.  Eureka  Brick  Mach.  Mfg.  Co.  4S 
Mo.  App.  88,  11  L.R.A.  473 — Buffalo  Ger- 
man Ins.  Co.  V.  Third  Nat.  Bank,  29  App. 
Div.  146,  51  N.  Y.  Supp.  667 — Lyman  v. 
State  Bank,  81  App.  Div.  872,  80  N.  T. 
Supp.  901 — Bostwick  V.  Dry  Goods  Bank. 
67  Barb.  452 — People  ex  ret.  Krohn  v.  Miller. 
39  Hun,  565 — Havens  v.  Bank  of  Tarboro. 
132  N.  C.  226,  95  Am.  St.  Rep.  627,  48  S.  E. 
639— Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  v.  CItl 
sens*  Nat.  Bank,  56  Ohio  St.  383,  48  L.RA. 
785,  47  N.  E.  249 — Pratt  v.  Tannton  Copper 
Co.  84  Phlla.  Leg.  Int.  340 — ^Bohmer  r. 
City  Bank,  77  Ya.  448. 

18.  The  record  of  transfers  of  stock  upon 
the  books  of  a  bank  was  sufficient,  as  be- 
tween the  assignee  and  the  bank,  to  work  a 
change  of  ownership  without  new  certifl- 
cates.  Keyser  v.  Hitc,  133  U.  S.  138,  10 
Sup.  Ct  Rep.  290,  33:  531 

19.  No  person  can  acquire  the  legal  title 
to  shares  of  stock  in  a  bank  unless  trans- 
ferred according  to  the  rules  of  the  bank, 
established  under  the  authority  of  its  char- 
ter.   Union  Bank  ▼.  Laird,  2  Wheat  390, 

4:269 
Cited  in  Black  v.  Zacharie,  8  How.  513,  11 
L.  ed.  704 — Leyson  v.  Davis,  170  U.  S.  40. 
42  L.  ed.  941,  18  Sup.  Ct.  Rep.  500— 
Knight  V.  Old  Nat.  Bank,  3  Cliff.  439.  Fed 
Cas.  No.  7,885— Lowry  v.  Commercial  A  F. 
Bank,  Taney,  381,  Fed.  Cas.  No.  8,581— 
United  States  v.  Cutts,  1  Sumn.  148,  Fed. 
Cas.  No.  14,912 — Cronin  v.  Patrick  County, 

4  Hughes,  531,  89  Fed.  82— Toole  v.  SUte,  88 
Ala.  165,  7  So.  42— Northrop  v.  Curtis,  6 
Conn.  252 — Kenton  Ins.  Co.  v.  Bowman,  84 
Ky.  438,  1  S.  W.  717— Fisher  v.  Bsaez  Bank, 

5  Gray,  381 — Sargent  v.  Essex  Marine  Corp. 
9  Pick.  205 — Michigan  Trust  Co.  v.  SUte 
Bank,  111  Mich.  311,  69  N.  W.  645— Foster 
V.  Row,  120  Mich.  22,  77  Am.  St  Bep.  565. 
79  N.  W.  696 — St.  Louis  Perpetual  Ins.  Co. 
V.  Goodfellow,  9  Mo.  155 — Merchants'  Nat. 
Bank  v.  Richards,  6  Mo.  App.  462 — Brotd- 
way  Bank  v.  McElrath,  18  N.  J.  Eq.  27— 
Lyndonville  Nat.  Bank  v.  Folsom,  7  N.  M. 
615,  38  Pac.  253 — Mann  v.  Currie,  2  Barb. 
299 — Mechanics'  Bank  v.  New  York  A  M. 
H.  R.  Co.  13  N.  Y.  626— Bank  of  Attics  v. 
Manufacturers*  ft  T.  Bank,  20  N.  T.  610— 
New  York  ft  N.  H.  B.  Co.  v.  Schuyler,  84  N. 

Y.  80 Haldeman  v.  Hillsborough  A  C.  B. 

Co.  2  Handy  (Ohio)  108— Morgan  v.  Bank 
of  North  America,  8  Serg.  ft  R.  87,  11  Am. 
Dec  575 — Lippitt  v.  American  Wood  Pnper 
Co.  15  R.  I.  145,  2  Am.  St.  Rep.  886^  S3 
Atl.  Ill— Hampton  ft  B.  B.  ft  Lonber  Co.  ?• 
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Bank  of  Charleston,  48  S.  C.  184,  26  S.  E. 
238 — DeVosB  v.  Richmond,  18  Gratt.  851, 
98  Am.  Dec.  646 — ^Petersburg  Say.  &  Ins.  Co. 
▼.  Lumsden,  75  Va.  840 — Lacaff  v.  Dutch 
MUler  MIn.  &  Smelting  Co.  81  Wash.  672, 
72  Pac.  112— Re  Mnrphy,  61  Wla.  625,  8 
N.  W.   419. 

20.  As  between  the  owner  of  shares  of 
stock  in  a  bank  and  the  purchaser,  the 
property  in  the  shares  passes  to  the  latter 
hj  the  delivery  of  the  certificate,  with  the 
accompanying  power  of  attorney,  without 
the  formality  of  a  transfer  on  the  books  of 
the  bank.  Cecil  Nat.  Bank  v.  Watsontown 
Bank,  195  U.  8.  217,  28:  1039 
OUed  In  Spreckels  ▼.  Nevada  Bank,   118  Cal. 

278,  88  L.R.A.  461,  64  Am.  St.  Rep.  348, 
46  Pac.  829 — Skinner  v.  Ft.  Wayne,  T.  H. 
A  S.  W.  R.  Co.  58  Fed.  57 — Hubbell  v. 
Houghton,  86  Fed.  649 — Oemmell  v.  Davis, 
75  Md.  552,  82  Am.  St.  Rep.  412,  28  Atl. 
1082 — Sibley  v.  Qulnsigamond  Nat.  Bank, 
188  Mass.  520 — Leyson  v.  Davis,  17  Mont. 
292,  81  L.R.A.  458,  42  Pac.  775— Manches- 
ter Street  R.  Co.  v.  Williams,  71  N. 
H.  817,  62  Atl.  461— Hertsler's  Estate,  22 
Pa.  Super.  Ct.  596 — State  use  of  Memphis 
▼.  Butler,  86  Tenn.  622,  8  S.  W.  586 — Lips- 
comb V.  Condon,  56  W.  Va.  425,  67  L.R.A. 
684,  107  Am.  Bt.  Rep.  988,  49  S.  B.  892. 

21.  The  clause  in  the  Pennsylvania  stat- 
ute  which   denies   to   the   stockholder   the 
privilege  of  making  a  transfer  of  his  stock, 
while  a  debtor  to  the  bank,  until  his  debt 
is    secured,   does   not   forbid   the   bank   to 
waive  its   rights,  nor  prevent  the  cashier 
from  doing  so,  acting  for  the  directors  by 
virtue  of  an  express  or  implied  authority. 
Cecil  Nat.  Bank  v.  Watsontown  Bank,  105 
U.  S.  217,  26:  1039 
Cited  in  Bank  of  Commerce  v.  Bank  of  New- 
port, 11   C.  C.  A.  487,  27  U.  S.   App.   486, 
68  Fed.  901 — ^Horton  v.  Mercer,  18  C.  C.  A. 
20,   86   U.    S.    App.    284,    71    Fed.    156— Re 
Argus  Printing  Co.   1  N.  D.  447,   12  L.R.A. 
788,  26  Am.  St.  Rep.  639.  48  N.  W.   847— 
St.   Paul   Nat.    Bank   v.   Life  -Ins.    Clearing 
Co.  71  Minn.  129,  78  N.  W.  718. 

22.  The  transfer  of  stock  of  a  bank  given 
by  its  charter  a  lien  upon  its  stock  for  the 
indebtedness  of  the  stockholder  passes  the 
title  to  the  stock  to  the  transferee,  subject 
to  the  lien  of  the  bank  for  any  debt  of  the 
transferrer.  Cecil  Nat.  Bank  v.  Watsontown 
Bank,  105  U.  S.  217.  26:  1039 
Cited  in  George  H.  Hammond  &  Co.  v.  Hastings, 

184  U.  8.  408,  88  L.  ed.  962,  10  Sup.  Ct. 
Rep.  727 — ^Kenton  Ins.  Co.  v.  Bowman,  84 
Ky.  440,  1  S.  W.  717— Michigan  Trust  Co. 
V.  State  Bank,  111  Mich.  312,  69  N.  W. 
645— Citizens'  State  Bank  v.  Kalamazoo 
County  Bank,  111  Mich.  320,  69  N.  W.  663. 

23.  The  acceptance  of  security  from  the 
indorser  of  a  bill  of  exchange  does  not  de- 
feat the  Uen  of  a  bank,  under  its  charter, 
on  the  shares  of  its  capital  stock  which  are 
the  property  of  the  acceptor,  where  he  has 
defaulted  on  his  acceptance.  Union  Bank 
v.  Laird,  2  Wheat.  380,  4:  269 

24.  The  lien  of  a  bank  on  its  shares  of 
stock,  given  by  its  charter,  for  a  debt  due 
from  the  shareholder,  Is  superior  to  the 
rights  acquired  under  an  equitable  assi^- 
ment  made  by  the  shareholder  to  another 


person.     Union   Bank   ▼.   Laird,   2   Wheat. 
390,  4:  269 

Dietinguished  in  Mechanics'  Bank  v.  Seton,   1 
Pet.  309,  7  L.  ed.  157. 

Cited  in  Brent  v.  Bank  of  Washington,  10 
Pet.  614,  9  L.  ed.  554 — Moores  v.  Citizens' 
Nat.  Bank,  111  U.  S.  165,  28  L.  ed.  389,  4 
Sup.  Ct.  Rep.  345 — George  H.  Hammond  ft 
Co.  V.  Hastings,  134  U.  S.  403,  33  L.  ed. 
962,  10  Sup.  Ct.  Rep.  727 — Re  Dunkerson,  4 
Blss.  231,  Fed.  Cas.  No.  4,156 — Johnson  v. 
Laflin,  5  Dill.  76,  Fed.  Cas.  No.  7,393~ 
Re  Morrison,  10  Nat.  Bankr.  Reg.  105, 
Fed.  Cas.  No.  9.839 — Re  Peebles,  2  Hughes, 
397,  18  Nat.  Bankr.  Reg.  152,  Fed.  Cas. 
No.  10,902 — Curtice  v.  Crawford  County 
Bank,  110  Fed.  832 — Cunningham  v.  Ala- 
bama Life  Ins.  &  T.  Co.  4  Ala.  654 — ^Mobile 
Mut.  Ins.  Co.  V.  Cullom,  49  Ala.  562 — Jen- 
nings V.  Bank  of  California,  79  Cal.  881, 
5  L.R.A.  236,  12  Am.  St.  Rep.  145,  21  Pac. 
852 — Vansands  v.  Middlesex  County  Bank, 
26  Conn.  154 — ^Peoples'  Bank  v.  Exchange 
Bank,  116  Oa.  828,  94  Am.  St.  Rep.  144, 
43  S.  E.  269 — Bruce  v.  Smith,  44  Ind.  5 — 
Bath  Sav.  Inst.  v.  Sagadahoc  Nat.  Bank,  89 
Me.  504,  86  Atl.  996 — Farmers*  Bank  v. 
Iglehart,  6  Gill,  56 — Reese  v.  Bank  of  Com- 
merce, 14  Md.  281,  74  Am.  Dec.  686 — Balti- 
more City  Pass.  R.  Co.  v.  Sewall,  85  Md. 
258,  6  Am.  Rep.  402 — Bank  of  Holly  Springs 
V.  Plnson,  58  Miss.  485,  88  Am.  Rep.  880 
— ^McCready  v.  Rumsey,  21  How.  Pr.  273 — 
Hill  V.  Pine  River  Bank,  45  N.  H.  309— 
Arnold  V.  Suffolk  Bank,  27  Barb.  429 — 
Commercial  Bank  v.  Kortright,  22  Wend. 
853,  84  Am.  Dec.  817 — Mohawk  Nat.  Bank 
V.  Schenectady  Bank,  78  Hun,  93,  28  N.  Y. 
Supp.  1100 — ^New  York  ft  N.  H.  R.  Co.  v. 
Schuyler,  88  Barb.  542 — Leggett  v.  Bank  of 
Sing  Sing,  24  N.  Y.  289 — DriscoU  v.  West 
Bradley  &  C.  Mfg.  Co.  59  N.  Y.  101-< 
Conant  v.  Reed,  1  Ohio  St.  306 — Bank  of 
Kentucky  v.  SchuykiU  Bank,  1  Pars.  Sel. 
Eq.  Cas.  247 — Lockwood  v.  Mechanics'  Nat. 
Bank,  9  R.  I.  331,  11  Am.  Rep.  253 — Ire- 
land V.  Globe  Mill,  k  Reduction  Co.  20  R. 
I.  195,  38  L.R.A.  801,  88  AU.  116. 

25.  A  provision  of  a  statute  incorporating 
a  bank,  that  no  stock  shall  be  transferred, 
the  holder  thereof  being  indebted  to  the 
bank,  until  such  debt  be  satisfied,  except 
the  president  and  directors  otherwise  order 
it,  was  intended  to  put  into  the  hands  of 
the  bank  additional  security  for  debts  due 
from  stockholders.  Mechanics  Bank  v.  Se- 
ton, 1  Pet.  299,  7:  152 
Cited  in  Kenton  Ins.  Co.  v.  Bowman,  84  Ky. 

439,  1  S.  W.  717. 

26.  Where  a  party  in  whose  name  bank 
stock  is  taken  holds  it  as  trustee,  the  bank 
is  bound  to  recognize  the  interests  of  any 
cestui  que  trusty  and  cannot  refuse  to  per- 
mit the  stock  to  be  transferred,  although 
the  nominal  holder  is  indebted  to  it.  Me- 
chanics Bank  v.  Seton,  1  Pet.  299,        7:  152 

27.  Where  the  holder  of  stock  in  a  bank 
was  indebted  on  promissory  notes  to  the 
bank  (which  had,  under  its  charter,  a  lien 
on  his  stock  therefor),  and  also  to  the 
United  States,  and  made  an  assignment  to 
satisfy  this  latter  debt,  which  was  never  ac- 
cepted by  the  assignee,  the  United  States 
cannot  claim  a  priority.  Brent  v.  Bank  of 
Washington,  10  Pet.  596,  9:  547 
Cited  in   Beaston  v.  Farmers*   Bank,  12   Pet. 
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136,  9  L.  ed.  1080 — ^United  States  y.  Couch, 
Fed,  Cas.  No.  14,874 — United  States  v.  Dun- 
can, 4  McLean,  621,  Fed.  Cas.  No.  15,003 
— Cottrell  V.  Pierson,  2  McCrary,  393,  12 
Fed.  807 — People  t.  Remington,  45  Hon, 
386. 

28.  Every  stockholder  of  a  bank,  who 
draws  or  indorses  a  note  to  procure  a  loan 
from  the  bank,  is  bound  to  know  the  terms 
of  the  charter  and  by-laws.  His  signature 
to  the  note  is  an  inchoate  pledge  of  his 
stock  for  security,  if  so  provided  in  the 
charter.  Brent  v.  Bank  of  Washington,  10 
Pet.  596,  9:  547 
Cited  in   Lockwood  ▼.   Mechanics*   Nat.   Bank, 

9  R.  I.  325,  11  Am.  Rep.  253. 

29.  Where  a  bank  has  induced  a  pur- 
chaser of  its  stock  to  alter  his  condition  by 
reliance  upon  its  assurances  that  it  had  no 
adverse  claim  on  the  stock,  it  cannot  be 
permitted  to  assert  a  lien  thus  lost  by  its 
own  laches,  and  the  enforcement  of  which 
would  operate  as  a  fraud.  Cecil  Np^  Bank 
V.  Watsontown  Bank,  105  U.  S.  217, 

26:  1039 

Cited  in  Burt  ▼.  Bailey,  19  C.  C.  A.  654.  36 

U.    8.    App.    676,    73    Fed.    696 — Re    Argus 

Printing  Co.  1  N.  D.  452,  12  L.RJL.  790,  26 

Am.  St.  Rep.  639,  48  N.  W.  847. 

8.  lAdbiUty  of  Stockholders, 

Of  National  Bank,  see  infra,  IV.  d,  3. 

Joint  Decree  Against  Stockholders  Whose 
Liability  is  Several,  see  Judgment,  16. 

Conformity  of  Judgment  to  Pleadings,  see 
Judgment,  113. 

Conclusiveness  against  Stockholder  of  Judg- 
ment against  Bank,  see  Judgment,  792. 

Limitation  of  Action  on,  see  Limitation  of 
Actions,  29&-301,  352-354,  466-468. 

Necessary  Parties  in  Suit  to  Enforce,  see 
Parties,  181. 

See  also  Corporations,  679,  585,  616. 

30.  A  bank  which  suspends  specie  pay- 
ments and  never  afterwards  resumes  them 
has  "failed,"  within  the  meaning  of  a  clause 
in  its  charter  which  makes  its  stockholders 
liable  in  the  event  of  the  "failure  of  the 
bank."    Godfrey  v.  Terry,  97  U.  S.  171, 

24:944 
Cited  In  Long  v.  Bank  of  Yanoeyville,  81  N. 
C.  47 — Long  T.  Bank  of  Yancey ville^  90  N 
C.  407. 

31.  If  a  married  woman  became  aware  of 
transfers  of  bank  stock  to  her  after  they 
were  i^ade,  and  thereafter  received  the  divi- 
dends, she  became  a  shareholder  and  liable 
for  the  debts  of  the  bank,  as  fully  as  if  the 
transfers  had  been  made  originally  with  her 
knowledge  and  consent.  Keyser  v.  Hitz, 
133  U.  S.  138, 10  Sup.  Ct.  Rep.  290,    33:  531 

32.  The  intent  with  which  a  husband 
caused  tranarfers  of  stock  of  a  bank  to  be 
made  to  his  wife  is  wholly  immaterial,  even 
if  the  object  was  to  conceal  his  property 
from  creditors.  If  she  became  the  owner 
of  the  stock,  she  would  be  liable  to  be  as- 
sessed as  a  shareholder.  Keyser  ▼.  Hits, 
133  U.  S.  138,  10  Sup.  Ct.  Rep.  290,    33:  531 


33.  A  director  who  alBO  is  vice  president 
and  acts  as  cashier  of  a  national  bank  can- 
not shield  himself  from  liability  as  stock- 
holder and  for  what  he  had  received  from  a 
dividend  fraudulently  declared  by  alleging 
ignorance  of  what  appears  by  the  books  (S 
which  he  has  charge.  Finn  v.  Brown,  143 
U.  S.  56,  12  Sup.  Ct.  Rep.  136.  35:  936 
Cited  in  Spnrr  v.  United  States.  31  C.  a  A. 

206,  59  U.  S.  App.  663,  87  Fed.  705— Ft 
Payne  Bank  v.  Alabama  Sanitarium,  lOS 
Ala.  370,  15  So.  618 — Gemer  t.  Mosher.  58 
Neb.  158,  46  L.R.A.  253,  78  N.  W.  384— 
Tate  V.  Bates,  118  N.  C.  308,  54  Am.  St 
Rep.  719,  24  S.  E.  482 — Solomon  v.  Bates, 
118  N.  a  822,  24  B.  B.  746. 

34.  A  vice  president  who  is  also  cashier 
of  a  bank  can  transfer  on  its  books  to  the 
true  owner  stock  which  has  been  wrongfully 
placed  on  the  books  to  himself  as  owner: 
and  if  he  allows  the  stock  to  stand  in  his 
own  name  on  the  books  until  the  bank  fails, 
he  cannot  repudiate  the  ownership  of  the 
stock.  Finn  v.  Brown,  142  U.  S,  56,  12 
Sup.  Ct.  Rep.  136,  35:  936 

35.  When  the  charter  of  a  bank  provides 
that  the  individual  property  of  stockholders 
shall  be  bound  for  the  ultimate  redemption 
of  its  bills,  it  is  not  necessary,  before  suin? 
the  stockholders,  first  to  exhaust  the  as 
sets  of  the  bank  by  legal  proceedings.  Pro- 
ceedings to  enforce  the  liability  should  be 
in  equity.    Terry  v.  Tubman,  92  U.  S.  156, 

23:537 
Cited  In  Zang  t.  Wyant.  25  O>lo.  557,  71 
Am.  St  Rep.  145,  56  Pac.  565— Bwiair 
V.  Stults,  9  Ind.  App.  7,  86  N.  B.  170— 
Hodges  V.  Sliver  Hill  Min.  Co.  9  Or.  20^ 
—Miller  V.  Smith,  26  R.  I.  150,  66  L.R.A. 
476,  106  Am.  St.  Rep.  699,  68  AtL  634. 

36.  Where  the  proportion  of  the  indebted- 
ness of  an  insolvent  bank  with  which  the 
stockholder  is  to  be  charged  can  be  ascer- 
tained only  .upon  taking  an  account  of  the 
debts  and  stock  of  the  bank,  a  court  of 
equity  is  the  proper  tribunal  to  bring  be- 
fore it  all  necessary  parties  for  that  pnr> 
pose.  Mills  V.  Scott,  99  U.  S.  25,  25:  294 
Cited  In  Maine  Tmst  k  Bkg.  Co.  v.  Sonthen 

Loan  ft  T.  Co.  92  Me.  450,  48  Atl.  24. 

Editorial  note. 

[Contingent  liability  ot  stockholders.  SI 
LJLA.  82.] 

4.  Rights  of  StodkholderB. 

In  National  Bank,  see  infra,  232,  233. 
Rights  in  Surplus,  see  Ck>rporations.  501 
Duty  to  Distribute  Properly  Among  Stock- 
holders after  Dissolution,  see  Corpors> 
tions,  703. 

37.  Part  of  the  stockholders  may  main- 
tain an  action  in  equity  for  themselves  and 
the  other  stockholders,  against  the  trustee 
of  a  state  bank  (dissolv^  by  judicial  sen- 
tence for  breach  of  its  charter),  to  obti.iD 
distribution  among  them  of  the  surplus  ol 
its  assets  remaining  after  paying  its  debta» 
under  state  laws  providing  ^that  the  tar- 
plus,  if  any,  shall  be  n&U^  distribotfld 
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anion*;  the  stockholders."    Baoon  v.  Robert- 
8on.  IS  How.  480,  15:  499 

38.  The  trustee  of  a  state  bank  dissolved 
by  judicial  sentence  for  breach  of  its  char- 
ter, and  who  is  required  by  statute,  after 
payment  of  debts,  ratably  to  distribute  the 
surplus,  if  any,  among  the  stockholders, 
cannot  deny  their  title  to  a  distribution  in 
a  suit  brought  by  them,  where,  by  demur- 
rer, he  has  confessed  that  he  received  the 
money  and  refuses  to  distribute.  Bacon  v. 
Robertson,  18  How.  480,  15:  499 

c.    Offlcera  and  Agents* 

1.  Jn  Oeneral. 

Of  National  Banks,  see  infra,  IV.  e. 
Bond  for  Fidelity  of,  see  Bonds,  III. 
Presumption  as  to  Performance  of  Duties, 

see  Evidence,  348,  349. 
Indictment  Against,  see  Indictment,  etc,  II. 

e,  3,  c. 
Protection   of  Marshal  Making  Authorized 

Deposits  of  Moneys,  see  Marshal,  32. 
Directors  as  Necessary  Parties  to  Suit,  see 

Parties,  193. 

39.  A  resignation  of  a  bank  director, 
orally  made  to  the  president,  is  sufficient 
%vhen  it  is  made  on  the  sale  of  his  shares  of 
the  stock.  Briggs  v.  Spaulding,  141  U.  S. 
132,  11  Sup.  Ct.  Rep.  924,  35:  662 
Cited  in  Fearlnff  v.  Glenn,  38  U.  S.  App.  424, 19 

C.  C.  A.  391.  73  Fed.  119 — International 
Bank  v.  Faber,  79  Fed.  920 — International 
Bank  v.  Faber.  30  C.  C.  A.  180,  67  U.  S. 
App.  153,  86  Fed.  445 — Jackson  v.  Clifford, 
5  App.  D.  C.  824 — Noble  v.  Buler,  20  App. 
rWv.  652.  47  N.  T.  Snpp.  802— Manhattan 
Co.  ▼.  Kaldenberg,  165  N.  Y.  10,  58  N.  B. 
700. 

S.  AuthtMTity;      Bank's      ZidMlity      for 

Acts  of, 

a.  In  Oeneral, 

TJability  as  Stockholder,  see  supra,  83,  34. 

Of  National  Bank,  see  infra,  IV.  e.  2. 

Declarations  of  President  as  Evidence 
Against  Bank,  see  Evidence,  1978. 

Sufficiency  of  Evidence  to  Show  Check  Exe- 
cuted by  Officers  to  Be  Bank  Transac- 
tion, see  Evidence,  2543. 

Imputing  Officer's  Knowledge  to  Bank,  see 
Notice,  34-39. 

Allegation  of  Officer's  Agreement  to  Con- 
tract, see  Pleading,  474. 

Power  of  President  to  Draw  Checks  as  Ques- 
tion for  Jury,  see  Trial,  286. 

See  also  Corporations,  386;  Estoppel,  209. 

40.  Bank  officers  have  no  authority,  as 
agents  of  the  bank,  to  bind  it  by  assur- 
ances given  to  an  indorser  to  the  effect  that 
he  would  incur  no  liability  as  a  result  of 
the  indorsement.  Bank  of  Metropolis  v. 
Jones.  8  Pet.  12,  8:  850 
Vited  In  First  Nat.  Bank  v.  Marshall  &  I  Bank, 

28  C.  r.  A.  44.  54  TT.  S.  App.  510,  S.*?  Ft>d. 
727 — Spyker  v.  aoence.  8  Ala.  340 — Albn- 
qoerqae  Nat.  Bank  v.  Stewart,  3  Ariz.  300. 


30  Pac.  303 — ^Thompson  v.  McKee,  5  Dak. 
178.  37  N.  W.  367— Asher  v.  Sutton,  31 
Kan.  289,  1  Pac.  535 — Leppoc  v.  National 
Union  Bank,  32  Md.  146 — Delta  Lumber  Co. 
V.  Williams,  73  Mich.  96,  40  N.  W.  940— 
Cochecho  Nat.  Bank  v.  Haskell,  51  N.  H. 
121,  12  Am.  Rep.  68 — ^Norton  v.  Derry  Nat. 
Bank,  61  N.  H.  593,  60  Am.  Rep.  835 — 
Sussex  County  Mut.  Ins.  Co.  v.  Woodruff, 
26  N.  J.  L.  561— First  Nat  Bank  v.  Tisdala 
18  Hun,  152 — Root  v.  Olcott,  42  Hun,  539— 
First  Nat.  Bank  v.  Tisdale,  84  N.  Y.  655— 
Custar  V.  Tltusville  Gas  &  Water  Co.  63  Pa 
385 — Bank  of  Kentucky  v.  Schuylkill  Bank, 
1  Par.  Sel.  Eq.  Cas.  248 — Hodge  v.  First  Nat 
Bank,  22  Gratt.  61. 

41.  The  president  and  cashier  have  no 
power  to  bind  the  bank,  except  in  the  dis- 
charge of  their  ordinary  duties.  Bank  of 
United  States  v.  Dunn,  6  Pet  51,  8:  316 
Cited  in  Potts  V.  Wallace,  146  U.  8.  705,  36 

L.  ed.  1141,  13  Sup.  Ct.  Rep.  196 — ^Anderson 
V.  Kissam,  35  Fed.  705 — Flannagan  v.  Cali- 
fornia Nat.  Bank,  23  L.RA.  838,  56  Fed. 
962 — Coz  V.  Robinson.  27  C.  C.  A.  128,  48 
U.  S.  App.  388,  82  Fed.  285 — First  Nat 
Bank  v.  Marshall  &  I.  Bank,  28  C.  C.  A. 
44,  54  U.  S.  App.  510,  83  Fed.  727— Arm- 
strong V.  Chemical  Nat.  Bank,  27  C.  C.  A. 
615,  54  U.  8.  App.  462,  83  Fed.  571— Mc- 
Knight  V.  United  States,  54  C.  C.  A.  372, 
115  Fed.  986 — North  Star  Boot  &  Shoe  Co. 
V.  Stebbins,  2  8.  D.  81,  48  N.  W.  833— 
Thompson  v.  McKee,  6  Dak.  178,  37  N.  W. 
367 — Asher  v.  Sutton,  31  Kan.  289,  1  Pac. 
535 — Merchants*  Bank  v.  Rudolf,  5  Neb. 
536 — Cochecho  Nat.  Bank  v.  Haakell,  51 
N.  H.  121,  12  Am.  Rep.  68 — Norton  v.  Derry 
Nat  Bank,  61  N.  H.  598,  60  Am.  Rep.  335 
— Root  V.  Olcott  42  Hun,  539. 

42.  An  agreement  by  the  president  and 
cashier  of  the  Bank  of  the  United  States, 
that  the  indorser  of  a  promissory  note  shall 
not  be  liable  on  his  indorsement,  does  not 
bind  the  bank.  Bank  of  United  States  v. 
Dunn,  6  Pet  51,  8:  316 
Cited  In  United  States  v.  City  Bank,  21  How. 

364,  16  L.  ed.  133 — ^Merchants'  Nat  Bank 
V.  State  Nat.  Bank,  10  Wall.  672,  19  L.  ed. 
1027— Martin  v.  Webb,  110  U.  S.  14,  28 
L.  ed.  52,  8  Sup.  Ct.  Rep.  428 — Merchants' 
Nat.  Bank  v.  State  Nat  Bank,  3  Cliff.  207. 
Fed.  Cas.  No.  0,449 — Morse  v.  Massachusetts 
Nat.  Bank,  Holmes,  211,  Fed.  Cas.  No.  9,857 
— Spyker  v.  Spence,  8  Ala.  340 — Mott  v. 
Semmes,  24  Ga.  557 — Leppoc  v.  National 
Union  Bank,  32  Md.  146 — Hadden  v.  Lin- 
ville,  86  Md.  233,  38  Atl.  37— Mahone  v. 
Manchester  &  L.  R.  Corp.  Ill  Mass.  75, 
15  Am.  Rep.  9 — Wlnsor  v.  Lafayette  County 
Bank,  18  Mo.  App.  673 — Sussex  County 
Mut.  Ins.  Co.  V.  Woodruff,  26  N.  J.  L.  561 — 
Bank  of  Kentucky  v.  Schuylkill  Bank,  1  Par. 
Sel.  Eq.  Cas.  243 — Hodge  v.  First  Nat  Bank, 
22  Gratt.  59. 

43.  A  sale  through  the  agency  of  a  bank, 
of  state  bonds  acknowledging  debt  and 
promising  to  pay,  duly  executed  by  the 
state  authorities  and  transferable  by  in- 
dorsement of  the  bank's  president  and  cash- 
ier, for  the  purpose  of  raising  the  capital 
stock  of  such  bank,  creates  a  debt  of  the 
state,  and  not  of  the  bank,  in  the  absence 
of  any  provision  in  its  charter  making  it 
liable  on  the  indorsement  of  such  officials. 
Curran  v.  Arkansas,  15  How.  304,  14:  706 
Cited  In   Forstnll  v.  Board  of  Liquidation,  30 

La.  Ann.  1152 
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44.  Where  the  vice  president  of  a  bank 
borrowed  money  from  another  bank,  the 
mere  placing  of  the  money  on  the  books  of 
the  latter  bank  to  the  credit  of  the  former 
bank  is  no  ratification  by  it  of  the  borrow- 
ing, unless  the  money  was  so  placed  with 
its  knowledge  and  assent;  and  the  with- 
drawal of  the  money  by  drafts  drawn  by  him 
or  by  his  direction  in  the  name  of  the  bank 
does  not  constitute  a  receipt  by  the  bank  of 
such  money,  unless  it  was  in  fact  received 
and  used  by  the  bank  or  for  its  benefit. 
Western  Nat.  Bank  v.  Armstrong,  152  U. 
S.  346,  14  Sup.  Gt.  Rep.  572,  38:  470 

45.  The  acts  of  the  officers  of  a  bank, 
within  the  scope  of  the  general  usage,  prac- 
tice, and  course  of  business,  will  in  gen- 
eral bind  the  bank  in  favor  of  third  persons 
possessing  no  other  knowledge.  Minor  ▼. 
Mechanics  Bank,  1  Pet.  46,  7:  47 
Cited  In  Commercial  Mut.  Marine  Co.  v.  Union 

Mat.  Ins.  Co.  19  How.  328,  16  L.  ed.  038 
— ^Merchants*  Nat.  Bank  v.  State  Nat.  Bank, 
10  Wall.  672,  10  L.  ed.  1027— Case  v.  Citi- 
zens' Bank,  100  U.  8.  454,  25  L.  ed.  698 — 
Matthews  v.  Massachnsetts  Nat.  Bank, 
Holmes,  405,  Fed.  Cas.  No.  9,286 — Morse 
V.  Massachusetts  Nat.  Bank,  Holmes,  211. 
Fed.  Cas.  No.  9.857 — North  Star  Boot  & 
Shoe  Co.  V.  Stebblns,  2  S.  D.  81,  48  N.  W. 
833 — Monmouth  First  Nat.  Bank  v.  Brooks, 
22  111.  App.  252 — Steinke  v.  Yetser,  108 
Iowa,  516,  79  N.  W.  286 — Rich  v.  State  Nat. 
Bank,  7  Neb.  206,  29  Am.  Rep.  382— Brlden- 
becker  v.  Lowell,  82  Barb.  17 — First  Nat. 
Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  287,  10 
Am.  Rep.  181 — Ellis  v.  First  Nat.  Bank, 
22  R.  I.  570,  48  Atl.  986 — Faulk  v.  Dashlell, 
62  Tex.  648,  50  Am.  Rep.  542 —  Coker  T. 
Wynne,  1  Va*  Dec.  812. 

Editorial  notes. 

When  prcxnissory  notes  executed  by  officer 
bind  bank.  26:  1039;  26:  1078 

b.  Direetara. 

Of  National  Bank,  see  infra,  303,  309. 
Liability  as  Stockholders,  see  supra,  33. 
Knowledge  of,  see  Evidence,  249. 
See  also  supra,  41-43. 

46.  It  is  for  the  directors  to  fix  any  con- 
ditions which  may  be  proper  in  loaning 
money.  Bank  of  United  States  v.  Dunn.  6 
Pet.  51,  8:  316 
Cited  in  Kansas  City  Hay-Press  Co.  v.  Devol, 

72  Fed.  722 — Murphy  v.  Gumaer,  12  Colo. 
App.  483,  55  Pac.  951 — First  Nat.  Bank  v. 
Brooks,  22  III.  App.  244 — Chemical  Nat. 
Bank  y.  Kohner,  58  How.  Pr.  270 — Ciistar 
V.  TitusYille  Gas  &  Water  Co.  68  Pa.  385. 

47.  No  act  or  vote  of  the  board  of  di- 
rectors of  a  bank,  in  violation  of  their  own 
duties,  and  in  fraud  of  the  rights  of  the 
stockholders,  will  justify  the  cashier  in  acts 
which  are  in  violation  of  the  stipulations  in 
his  official  bond.  Minor  v.  Mechanics  Bank, 
1  Pet.  4fi.  7:  47 
Cited  in   United   States   v.    Robertson,   5    Pet. 

666,  8  L.  ed.  266— Fidelity  &  D.  Co.  v. 
Courtney,  186  U.  8.  361,  46  L.  ed.  1201,  22 
Snp.  Ct.  Rep.  833 — Merchants'  Nat.  Bank 
V.  State  Nat.  Bank.  3  Cliff.  207,  Fed.  Cas. 
No.  9,449 — United  States  v.  Cotter,  2  Curt. 
C.  C.  626,   Fed.  Cas.  No.  14,911 — Phillips  v. 


Bossard,  85  Fed.  100 — Breese  ▼.  United 
States,  45  C.  C.  A.  540,  106  Fed.  685— 
American  Bonding  Co.  v.  Spokane  BldR.  k 
Loan  Soc.  65  C.  C.  A.  124,  130  Fed.  740— 
Oakland  Bank  of  Savings  v.  Wilcox,  60  Cal. 
141 — Sparks  v.  Farmers'  Bank.  3  Dei.  Cb. 
303 — BMrst  Nat.  Bank  t.  Drake.  29  Kan. 
321,  44  Am.  Rep.  646— Percy  v.  Millandon. 
3  La.  594 — Frankfort  Bank  v.  Johnson.  24 
Me.  504 — McShane  v.  Howard  Bank,  73  Md. 
152,  10  L.R.A.  556,  20  Atl.  776 — Amherst 
Bank  v.  Hoot,  2  Met.  541 — ^Tapley  v.  Martin, 
116  Mass.  278 — Jones  v.  Morrison,  31  Minn. 
147,  16  N.  W.  854 — State  use  of  Sonthem 
Bank  V.  Atherton,  40  Mo.  217 — Chew  v. 
Bllingwood,  86  Mo.  272,  56  Am.  Rep.  429 
— Market  Street  Bank  v.  Stnmpe,  2  Mo.  App. 
649 — Robertson  v.  Buffalo  County  Nat.  Bank, 
40  Neb.  241,  58  N.  W.  715— Com.  v.  Phila- 
delphia,  157  Pa  573,  27  Ati.  553 — ^Bank  of 
Tennessee  v.  Woodson,  5  Cold.  181 — Moore 
V.  Waco  Bldg.  Asso.  19  Tez.  Civ.  App.  77. 
45  S.  W.  974. 

48-9.  The  payment  of  overdrafts  is  a 
manifest  departure  from  the  duty  of  both 
the  directors  and  the  cashier.  Minor  ▼.  Me- 
chanics Bank,  1  Pet.  46,  7:47 
Cited    in    Bank   of   St.    Mary's   v.    Calder,    3 

Strobh.  L.  408. 

Editorial  notes. 

[Care  required  of  bank  directors.  15 
L.RJ^.  305. 

For  breach  of  duty  as  such  when  he  acts 
for  himself  or  for  a  third  person  in  the 
transaction.    4  L.R.A.(N.S.)  279.] 

c.  Cashier, 

Liability  as  Stockholder,  see  supra,  33. 
Prejudicial  Error  in  Instruction  as  to, 

Appeal  and  Error,  5092. 
Authorizing    Suit    in    Name   of    Bank 

Notes  Taken  by  Cashier,  see  Constitn* 

tional  Law,  1513. 
Presumption  as  to  Authority,  see  Evidence, 

230. 
Cashier's  Letter  as  Evidence  Against  Bank, 

see  Evidence,  1375. 
Parol  Evidence  to  Show  that  Cashier' was 

Acting  as  Agent,   see   Evidence,  1684- 

1686. 
Declarations  of,  as  Evidence  Against  Bank, 

see  Evidence,  1971,  1979. 
Imputing  Cashier's  Knowledge  to  Bank,  see 

Notice,  34,  35. 
Action  by  Cashier  on  Check,  see  Parties,  80. 
Resulting  Trust  in  Property  Purchased  by 

Cashier  with  Bank  Funds,  see  Trusts^ 

69. 
See  also  supra,  47,  48;   Corporations,  ZS^ 

50.  The  ordinary  duties  of  cashiers  of 
banks  do  not  comprehend  a  contract  made 
by  a  cashier  which  involves  the  pa>Tneiit  of 
money,  unless  it  has  been  loaned  in  the 
usual  way.  Martin  v.  Webb,  110  U.  S.  7,  S 
Sup.  Ct.  Rep.  428,  28: 49 
United  States  v.  City  Bank  of  Columbus, 

21  How.  356,  16: 130 

51.  To  determine  whether  the  act  of  the 
cashier  of  a  bank  is  valid,  all  the  evidenee 
relative  to  the  acts  and  authority  of  tbe 
cashier  should  be  brought  out  and  passed 
upon  by  the  jury,  under  instructions  froai 
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the  oonrt.    United  States  ▼.  City  Bank  of 
ColumbuB,  19  How.  385,  15:  662 

52.  The  authority  of  a  bank  cashier  can- 
not be  determined  in  an  appellate  court  up- 
on an  isolated  fact  or  act;  and  it  does  not 
necessarily  depend  on  the  knowledge  or  ex- 
press direction  of  the  directors.  United 
States  V.  City  Bank  of  Columbus,  19  How. 
385,  15: 662 

53.  The  general  powers  of  the  cashier  of 
a  bank  are  noi^  sufficient  to  authorize  him 
to  bind  the  bank  by  a  contract  with  the  Fed- 
eral government  to  transfer  a  part  of  the 
public  money  from  one  part  of  the  country 
to  another,  and  the  bank  is  not  liable  to  the 
government  for  money  delivered  by  it  to  an 
agent  appointed  by  the  cashier  for  that  pur- 
pose. United  States  v.  City  Bank  of  Colum- 
bus, 21  How.  356,  16:  130 

54.  A  letter  written  by  the  cashier  of  a 
bank,  that  the  bearer  was  authorized  to  con- 
tract, on  behalf  of  the  bank,  for  the  transfer 
of  money  for  the  government,  does  not  bind 
the  bank,  in  the  absence  of  proof  of  author- 
ity by  the  directors,  or  knowledge  of  or 
ratification  by  them  of  it.  Unit^  States 
V.  City  Bank  of  Columbus,  21  How  356, 

16:  130 
Cited  In  Merchants'  Nat.  Bank  v.  State  Nat 
Bank,  10  Wall.  673,  10  L.  ed.  1027— Martin 
▼.  Webb»  110  U.  S.  14,  28  L.  ed.  52,  8  Sup. 
Ct.  Rep.  428 — ^Matthews  v.  Massachosetts 
Nat.  Bank,  Holmes,  402,  Fed.  Cas.  No.  9,286 
— MerchaDts'  Nat.  Bank  v.  State  Nat.  Bank, 
3  Cliff.  207,  Fed.  Cas.  No.  0,440 — ^Morse  v. 
Massachusetts  Nat.  Bank,  Holmes,  211,  Fed. 
Cas.  No.  9,857 — Anderson  v.  Kissam,  35  Fed. 
706 — Flanna^n  y.  California  Nat.  Bank,  23 
i:i.R.A.  838,  56  Fed.  962 — Kansas  City  Hay- 
Press  Co.  V.  DeTol,  72  Fed.  722 — Cox  v.  Rob- 
inson, 27  C.  C.  A.  128,  48  U.  S.  App.  388,  82 
Fed.  285 — ArmstronsT  ▼.  Chemical  Nat.  Bank, 
27  C.  C.  A.  615,  54  U.  S.  App.  462,  83 
Fed.  571 — First  Nat.  Bank  ▼.  Marshall, 
&  I.  Bank,  28  C.  C.  A.  44,  54  U.  S.  Ap^. 
610,  83  Fed.  727 — Murphy  ▼.  Gumaer,  12 
Colo.  App.  486,  65  Pac.  951 — North  Star 
Boot  &  Shoe  Co.  v.  Stehblns,  2  S.  D.  81,  48 
N.  W.  833 — Smith  v.  Lawrence,  2  S.  D.  202, 
49  N.  W.  7— First  Nat.  Bank  v.  Brooks,  22 
111.  App.  245 — Asher  v.  Sutton,  31  Kan.  289, 
1  Pac.  636 — Hier  v.  Miller,  68  Kan.  268, 
63  L.R.A.  952,  76  Pac.  77 — Gray  ▼.  Farmers' 
Nat.  Bank,  81  Md.  640,  32  Atl.  618— Ma- 
hone  ▼.  Manchester  ft  L.  B.  Corp.  Ill  Mass. 
75,  16  Am.  Rep.  0 — Hill  v.  Bank  of  Seneca, 
87  Mo.  App.  600 — Bank  of  Commerce  v.  Hart, 
37  Neb.  199,  20  L.R.A.  781,  40  Am.  St.  Rep. 
479,  55  N.  W.  631 — Norton  v.  Derry  Nat. 
Bank.  61  N.  H.  593,  60  Am.  Rep.  835-^ 
Chemical  Nat.  Bank  v.  Kohner,  58  How. 
Pr.  270— First  Nat.  Bank  v.  Ocean  Nat. 
Bank.  60  N.  T.  291,  19  Am.  Rep.  181 — 
F.  Lane  ft  Co.  ▼.  Bank  of  West  Tennessee, 
9  Ilelsk.  437-^Hodge  v.  First  Nat.  Bank, 
22  Gratt.  59. 

55.  It  is  within  the  scope  of  the  general 
authority  of  a  cashier  to  receive  offers  for 
the  securities  of  the  bank,  and  to  state 
whether  or  not  the  bank  owned  securities 
which  a  customer  wanted  to  buy.  First 
Nat.  Bank  v.  Stewart,  114  U.  S.  224,  5  Sup. 
Ct  Rep.  845,  29:  101 

56.  If  a  bank  pennits  a  person  to  act  as 


cashier  without  having  given  a  bond  as  re- 
quired by  the  charter,  his  acts  as  cashier  de 
facto  will  impose  upon  the  bank  the  same 
responsibilities  as  if  the  bond  had  been 
given.  Bank  of  United  States  v.  Dandridge, 
12  Wheat.  64,  6:  552 

Cited  in  Sparks  v.  Farmers'  Bank,  8  Del.  Ch. 
295 — Hashes  v.  Parker,  19  N.  H.  188 — 
Commercial  Bank  v.  Kortright,  22  Wend.  364. 

56a.  If  a  person  acts  notoriously  as  cash- 
ier, and  is  recognized  as  an  existing  officer 
by  the  corporation,  his  acts  will  bind  it,  al- 
though no  written  proof  can  be  adduced  of 
his  appointment,  and  although  he  has  given 
no  bond.     Bank  of  United  States  v.  Dan- 
dridge, 12  Wheat.  64,  6:  55? 
Cited    in    Mammoth    Min.    Co.    v.    Salt    Lake 
Foundry   ft    Mach.    Co.    161    U.    S.    450,    38 
L.  ed.  230,  14  Sap.  Ct.  Rep.  384 — American 
Bzch.  Nat.  Bank  ▼.  First  Nat.  Bank,  27  C. 
C.  A.  285,  48  U.  S.  App.  633,  82  Fed.  972 
— Kent  V.  Addlcks,  60  C.  C.  A.  664,  126  Fed. 
116 — Alabama  ft  T.  Rivers  R.  Co.  v.  Kidd, 
29    Ala.    225 — Merchants'    Bank    v.    Central 
Bank,  1  Ga.  431,  44  Am.  Dec.  666 — Owens 
V.  Stapp,  32  111.  App.  660 — Maine  Stage  Co. 
V.   Longley,  14  Me.  449 — Damon  v.  Granby, 
2   Pick.    353 — Leggett    v.    New    Jersey   Mfg. 
ft  Bkg.  Co.   1   N.  J.   Kq.  553,   23  Am.  Dec. 
728. 

57.  Where  stockholders  are  sought  to  be 
charged  with  moneys  of  a  bank  withdrawn 
from  the  bank  by  its  cashier  for  specula- 
tions in  stock  and  used  by  them  for  that 
purpose,  it  is  a  sufficient  return  of  the 
money  by  them  to  place  it  with  the  bank's 
correspondent  from  which  they  receive  it, 
and  within  the  control  of  the  officers  of  the 
bank;  or  at  least  it  is  a  question  for  the 
jury  whether  the  officers  of  the  bank,  in  the 
exercise  of  proper  care,  could  have  ascer- 
tained that  the  moneys  had  been  thus  depos- 
ited to  its  account,  and  would  or  would  not 
have  accepted  such  deposits  as  the  return  of 
the  moneys  to  the  bank.  Kissam  v.  Ander- 
son, 145  U.  S.  435,  12  Sup.  Ct.  Rep.  960, 

36:  765 

58.  In  an  action  by  a  receiver  of  a  nation- 
al bank  against  a  firm  of  stockbrokers  to  re- 
cover moneys  wrongfully  withdrawn  by  the 
cashier  of  the  bank  for  personal  speculations 
in  stocks,  and  received  and  used  by  the  firm 
for  that  purpose,  it  is  a  good  defense  that 
the  moneys  were  afterwards  returned  to  the 
bank  from  which  they  were  drawn;  and  the 
firm  is  not  chargeable  with  the  cashier's 
after  misconduct  as  to  the  moneys,  in  which 
the  firm  had  no  part,  although  the  moneys 
when  returned  were  put  where  the  cashier 
could  check  them  out.  Kissam  v.  Anderson, 
145  U.  S.  435,  12  Sup.  Ct.  Rep.  960, 

36:  765 

Cited  In  Armstrong  v.  Chemical  Nat.  Bank,  27 

C.   C.   A.   619,   54   U.   S.    App.   462,    83    Fed. 

676— Fifth    Nat    Bank    v.    Iron    City    Nat. 

Bank,  92  Tex.  439,  49  S.  W.  368. 

59.  The  indorsement  of  notes  tor  the  use 
of  the  bank,  the  conducting  of  the  moneyed 
operations  of  the  bank  in  paying  or  receiv- 
ing debts,  or  discharpfing  or  transferring  se- 
curities, are  within  the  ordinary  duties  of 
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the  cashier.     Fleckner  y.  Bank  of  United 
States,  8  Wheat.  338,  5:  631 

Cited  In  Merchants'  Nat.  Ban^  t.  State  Nat. 
Bank,  10  Wall.  650,  19  L.  ed.  1020— First 
Nat.  Bank  ▼.  Stewart,  114  U.  S.  229,  29 
L.  ed.  103,  5  Sup.  Ct.  Rep.  846 — Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  3  Cliff.  207, 
Fed.  Cas.  No.  9,449 — Farmers'  &  M.  Nat. 
Bank  ▼.  Smith,  23  C.  C.  A.  86,  40  U.  S. 
App.  690,  77  Fed.  135 — United  States  Nat. 
Bank  ▼.  First  Nat.  Bank,  24  C.  C.  A.  600, 
49  U.  S.  App.  67,  79  Fed.  299 — ^Hanoyer  Nat. 
Bank  ▼.  First  Nat.  Bank,  48  C.  C.  A.  485» 
109  Fed.  424 — Stamford  Bank  ▼.  Benedict, 
15  Conn.  445 — Merchants'  Bank  t.  Rawls, 
7  Ga.  196,  50  Am.  Dec.  394 — ^Merchants'  Ins. 
Co.  T.  Chauvln,  8  Rob.  (La.)  51 — Haynes 
y.  Beckman,  6  La.  Ann.  226 — Spear  v.  Ladd, 
11  Mass.  96 — State  y.  Commercial  Bank, 
6  Smedes  &  M.  234,  45  Am.  Dec.  280 — 
Dayiess  County  Say.  Asso.  y.  Sailor,  63  Mo. 
27 — People's  Say.  Bank  y.  Hughes,  62  Mo. 
App.  581 — Hill  y.  Bank  of  Seneca,  87  Mo. 
App.  604 — Cochecho  Nat.  Bank  y.  Ha8kell,51 
N.  H.  121,  12  Am.  Rep.  68 — Leggett  y.  New 
Jersey  Mfg.  &  Bkg.  Co.  1  N.  J.  Eq.  554,  23 
Am.  Dec.  728 — ^Bank  of  Genesee  v.  Patchln 
Bank,  19  N.  Y.  319 — City  Bank  y.  Perkins, 
29  N.  Y.  569,  86  Am.  Dec.  332— First  Nat. 
Bank  y.  Ocean  Nat.  Bank,  60  N.  Y.  292, 
19  Am.  Rep.  181 — Rezner  y.  Hatch,  2  Handy 
(Ohio)  47 — Maxwell  y.  Planters'  Bank,  10 
Humph.  509 — Marshall  y.  Wells,  7  Wis.  84, 
73  Am.  Dec.  381. 

60.  A  bank  cashier  was  empowered  to  in- 
dorse a  note  to  another  bank  to  which  his 
bank  was  indebted  and  to  procure  it  to  be 
discounted  there  and  the  proceeds  carried 
to  the  credit  of  his  bank  by  a  resolution 
requiring  the  president  and  cashier  to  take 
measures  to  liquidate  the  balances  due  oth- 
er banks.  Fleckner  y.  Bank  of  United 
States,  8  Wheat.  338,  5:  631 
Cited   in    Johnson    y.    Smith,    21    Conn.   636 — 

Leayitt  y.  Oxford  &  G.  Silyer  Min.  Co.  8 
UUh,  271,  1  Pac.  356. 

61.  Subsequent  ratification  by  the  presi- 
dent and  directors  of  a  bank  of  an  unau- 
thorized indorsement  by  the  cashier  renders 
the  transaction  yalid,  at  least  where  it  does 
not  prejudice  the  ri^rhts  of  strangers. 
Fleckner  y.  Bank  of  United  States,  8  Wheat. 
338,  5: 631 
Cited  in  Marshall  Connty  y.  Schenck,  6  Wall. 

781,  18  L.  ed.  559 — Pickering  y.  Lomax,  145 
n.  S.  815,  36  L.  ed.  718,  12  Sup.  Ct.  Rep. 
860 — Clews  y.  Jamleson,  182  U.  S.  483,  45 
L.  ed.  1194,  21  Sap.  Ct.  Rep.  845 — Re 
Kansas  City  Stone  &  Marble  Mfg.  Co.  9 
Nat.  Bankr.  Reg.  80,  Fed.  Cas.  No.  7,610 — 
Stanton  y.  New  York  &  B.  R.  Co.  59  Conn. 
285,  21  Am.  St.  Rep.  110,  22  Atl.  300^ 
Spiegelb^rg  y.  Sternbach,  50  111.  App.  495 
— Union  Bank  y.  Ridgely,  1  Harr.  ft  G.  415 
— St.  Croix  Lumber  Co.  y.  Mlttlestadt,  43 
Minn.  94,  44  N.  W.  1079— Rich  y.  State  Nat. 
Bank,  7  Neb.  209,  29  Am.  Rep.  382 — 
Despatch  Line  of  Packets  y.  Bellamy  Mfg. 
Co.  12  N.  H.  237,  37  Am.  Dec.  203 — Dayls 
y.  School  District,  44  N.  H.  407 — Bank  of 
Northern  Liberties  y.  Cresson,  12  Serg.  ft 
R.  312 — Pickle  y.  People's  Nat.  Bank, 
(Omitted  from  official  report  in  88  Tenn. 
380)  7  L.R.A.  95,  17  Am.  St.  Rep.  900,  12 
S.  W.  919. 

62.  The  cashier  of  a  bank  has  authority 
to  certify  checks,  even  at  another  place  than 
his  banking  house.     Merchants'  Nat.  Bank 


V.  State  Nat.  Bank,  10  Wall.  604,     19: 1008 
Distingui9hed  in   City  Nat.   Bank  y.  Chemical 

Nat.  Bank,   26  C.  C.  A.  198.  52  U.  S.  App. 

209,  80  Fed.  861. 

Cited  in  Martin  y.  Webb,  110  U.  S.  14,  28  L. 
ed.  52,  8  Sup.  Ct.  Rep.  428 — Crain  y.  Uolted 
States,  25  Ct.  CI.  230~Matthews  y.  Massa- 
chusetts Nat.  Bank,  Holmes,  405,  Fed.  Caa 
No.  9,286 — Morse  y.  Massachusetts  Nat. 
Bank,  Holmes,  211,  Fed.  Cas.  No.  9,857 — 
Anderson  y.  Kissam,  35  Fed.  705— Uoited 
States  Nat.  Bank  y.  First  Nat.  Bank,  24  C. 
C.  A.  600,  49  TJ.  S.  App.  67,  70  Fed-  299— 
Armstrong  y.  Chemical  Nat.  Bank,  27  C. 
C.  A.  613,  54  n.  S.  App.  462,  83  Fed.  571 
— ^Warner  y.  Penoyer,  44  L.R.A.  763,  S3  C 
C.  A.  226,  61  V.  S.  App.  372.  91  Fed.  690— 
Talladega  Ins.  Co.  y.  Peacock.  67  Ala.  268 
— Rltter  y.  State,  70  Ark.  475.  69  S.  W. 
262 — State  y.  First  Nat.  Bank.  8  S.  D.  54. 
51  N.  W.  780— Black  Hills  Nat  Bank  y. 
Kellogg,  4  S.  D.  817,  56  N.  W.  lOTl— 
Noel  y.  Drake,  28  Kan.  269.  42  Am.  Rep. 
162 — ^Asher  y.  Sutton,  31  Kan.  289,  1  Pac. 
535— Hier  y.  Miller,  68  Kan.  268.  63  L.R.A. 
958,  75  Pac.  77— Heath  y.  Jaquith,  68  M». 
436 — Merchants*  Nat.  Bank  y.  Citizens'  Gas- 
light Co.  159  Mass.  507.  38  Am.  St.  Rep. 
453,  84  N.  B.  1083 — Davenport  y.  Stow. 
104  Mich.  625,  58  Am.  St.  Rep.  467,  62  N. 
W.  722 — Muth  y.  St.  Louis  Trust  Co.  94  Mo. 
App.  107,  67  S.  W.  978 — Root  y.  Olcott,  42 
Hun,  688 — Potter  v.  New  York  Infant 
Asylum.  44  Hun,  369 — First  Nat.  Bank  y. 
Ocean  Nat.  Bank,  60  N.  Y.  291.  19  Am. 
Rep.  181— Willis  y.  Fry,  13  Phila.  36.  36 
Phila.  Leg.  Int.  47— Ellis  y.  First  Nat.  Bank. 
22  R.  I.  569,  48  Atl.  93&— First  Nat  Bank 
y.  Klmberland,  16  W.  Va.  580. 

63.  A  bank  is  liable  as  for  money  had  and 
reoeiyed  for  gold  certificates  and  gold  pur- 
chased by  its  cashier  and  receiyed  by  the 
bank,  whateyer  may  haye  been  the  defect 
in  the  authori^  of  the  cashier  to  make  the 
purchase.  Merchants'  Nat.  Bank  y.  State 
Nat.  Bank,  10  Wall.  604,  19:  1008 
DiaOiiQuished  in  Risley  y.   Indianapolis,  B.  A 

W.  R.  Co.  1  Hun,  205. 

Cited  in  United  States  y.  State  Nat.  Bank,  96 
U.  8.  84,  24  L.  ed.  64&^AIdrIch  y.  Chemical 
Nat.  Bank,  176  U.  S.  629.  44  L.  ed.  615.  20 
Sup.  Ct.  Rep.  498 — Bank  of  Boston  y.  United 
States,  10  Ct.  CI.  542— Chemical  Nat.  Bank 
y.  Armstrong,  28  L.R.A.  240.  13  C.  C.  A. 
49,  31  U.  S.  App.  75.  G5  Fed.  575 — ^Lonis- 
yiUe  Trust  Co.  y.  Louisville.  N.  A.  ft  C.  IL 
Co.  22  C.  C.  A.  403.  43  U.  S.  App.  550. 
75  Fed.  458 — Blrmin^hnm  Trust  ft  Say.  Co.  y. 
Louisiana  Nat.  Bank.  99  Ala.  .386.  20  L.B.A. 
603,  13  So.  112— Hier  y.  Miller.  68  Kan. 
268,  63  L.R.A.  958.  75  Pac.  77-^akland 
County  Say.  Bank  y.  State  Bank.  113  liich. 
287,  67  Am.  St.  Rep.  403,  71  N.  W.  45»— 
State  Say.  Bank  v.  Montgomery.  126  Mich. 
832,  85  N.  W.  879— Fairly  y.  Nash,  70  Mlaa 
201,  12  So.  149— Rich  y.  State  Nat.  Bank, 
7  Neb.  206,  29  Am.  Rep.  382— Bickley  y. 
Commercial  Bank,  39  S.  C.  295.  39  Am.  St 
Rep.  721,  17  S.  B.  977 — First  Nat.  Bank  y. 
Greenyille  Oil  ft  Cotton  Co.  24  Tex.  Ciy.  App. 
648,  60  S.  W.  828. 

64.  The  cashier  of  a  bank,  unless  the 
charter  or  by-laws  of  the  bank  forbid  it,  may 
properly  make  or  superintend  the  transfer 
of  shares  of  its  capital  stock  on  its  books. 
His  refusal  to  allow  such  transfer  binds 
the  bank.  Case  y.  Citizens'  Bank,  100  U.  S. 
446,  25: 606 
Cited  in  Cecil  Nat.  Bank  y.  WatBODtown 
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105  U.  S.  221,  26  Ti.  ed.  1041— Denton  v.  Baker, 

24  C.  C.  A.  480,  48  U.  S.  App.  235,  79  Fed. 
103-  -Rirmlngham  Trast  &  Sav.  Co.  t.  Louisi- 
ana Nat.  Bunk,  99  Ala.  386,  20  L.R.A.  603, 
13  So.  112— First  Nat.  Bank  v.  First  Nat. 
Bank,  116  Ala.  533,  22  So.  976 — Jennings 
▼.  Bank  of  California,  79  Cal.  328,  5  L.R.A. 
235,  12  Am.  St.  Rep.  145,  21  Pac.  852— 
Rocond  Nat.  Bank  v.  First  Nat.  Bank,  8 
N.  D,  54,  76  N.  W.  504 — Gosliom  v.  People's 
Nat.  Bank  32  Ind.  App.  432,  102  Am.  St. 
Rep.  248,  69  N.  E.  185— Holden  v.  Upton, 
134  Mass.  180 — McNeil  v.  Boston  Chamber 
of  Commerce,  154  Mass.  286,  13  L.R.A.  563, 
28  N.  E.  245— Merchants'  Nat.  Bank  v.  Citi- 
zens* Gaslight  Co.  159  Mass.  507,  38  Am. 
St.  Rep.  453,  34  N.  E.  1083 — Santa  Fo 
Kxch.  Bank  v.  Dick,  73  Mo.  App.  356 — 
Ellis  V.  First  Nat.  Bank,  22  R.  I.  570,  48 
Atl.    936. 

65.  Tlie  cashier  of  a  bank  is  not  pre- 
sumed to  have  power,  from  his  official  posi- 
tion, to  bind  his  bank  as  an  accommodation 
indorser  of  his  own  promissory  note.  One 
who  accepts  an  indorsement  of  that  char- 
acter must  prove  actual  authority  before  he 
can  recover.  West  St.  Louis  Sav.  Bank  v. 
Parmalee  (West  St.  Louis  Sav.  Bank  v. 
Shawnee  County)  95  U.  S.  557.  24:  490 

Cited   in    Auten    v.    United    States   Nat.    Bank, 

174   U.   S.    144,   43   L.   ed.   927,   19   Sup.   Ct. 

Rep.    628 — Lipplncott   v.    Shaw   Carrlagre  Co. 

25  Fed.  582 — Anderson  v.  Klssam,  35  Fed. 
704 — Flannnpan  v.  California  Nat.  Bank, 
23  L.R.A.  838.  56  Fed.  902— Chrystie  v.  Fos- 
ter. 9  C.  C.  A.  609,  26  U.  S.  App.  67,  61 
Fed.  r>5.V-TTnIted  States  Nat.  Bank  v.  First 
Nnt.  Bank.  13  C.  C.  A.  477,  27  U.  S.  App. 
r>05,  64  Fed.  990— State  Nat.  Bank  v.  New- 
ton Nat.  Bank.  14  C.  C.  A.  64.  32  IT.  S.  App. 
.'»2.  66  Fed.  694-  Germanla  Safety  Vault  & 
T.  Co.  ▼.  Boynton,  19  C.  C.  A.  120,  37  U. 
8.  App.  602.  71  Fed.  799— United  States 
N.t.  Hank  v.  First  Nat.  Bank.  24  (\  C.  A. 
601,  49  U.  S.  App.  67,  79  Fed.  300— Cox 
V.  Robinson,  27  CCA.  132,  48  U.  S.  App. 
388.  82  F'ed.  280 — Farmers'  Loan  &  T.  Co. 
V.  Fidelity  Trust  Co.  30  C  C  A.  250,  56 
U.  S.  App.  729.  86  Fed.  544— Park  Hotel 
Co.  V.  Fourth  Nat.  Bank,  30  C  C  A.  412, 
58  U.  S.  App.  674,  86  Fed.  745— Schofleld 
V.  State  Nat.  Bank,  38  C  C  A.  185,  97 
Fed.  288— Small  ▼.  Elliott,  12  S.  D.  576, 
76  Am.  St.  Rep.  630.  82  N.  W.  92— Second 
Nat.  Bank  v.  Ilnme,  4  Mackey,  103 — Dobson 
V.  Moore,  164  111.  116,  56  Am.  St.  Rep.  184, 
45  N.  E.  243 — Thllmany  v,  Iowa  Paper  Bag 
Co.  108  Xowa,  336,  79  N.  W.  68 — German 
Sav.  Bank  v.  Des  Moines  Nat.  Bank,  122 
Iowa,  741,  98  N.  W.  606— Iller  v.  Miller, 
68  Kan.  264,  63  L.R.A.  956,  75  Pac.  77 — 
National  Bank  v.  Law,  127  Mass.  75 — Mc- 
Lellan  v.  Detroit  File  Works.  56  Mich.  583, 
23  N.  W.  321— Lee  v.  Smith,  84  Mo.  309, 
54  Am.  Rep.  101 — Bank  of  Commerce  v. 
Hart.  37  Neb.  201.  20  L.R.A.  782.  40  Am. 
St.  Rep.  479.  55  N.  W.  631— City  Nat.  Bank 
V.  Thomas,  46  Neb.  868,  65  N.  W.  895 — 
Oak  Grove  &  8.  V.  Cattle  Co.  v.  Foster,  7 
N.  M.  663,  41  Pac.  522— Root  v.  Olcott,  42 
Hun,  539 — Hanover  Nat.  Bank  v.  American 
Dock  ft  Trust  Co.  75  Hun,  62.  26  N.  Y.  Supp. 
1055 — Carney  v.  Duniway,  35  Or.  138,  57 
Pac.  192 — Randall  v.  Rhode  Lsland  Lumber 
Co.  20  R.  I.  628.  40  Atl.  763— First  Nat. 
Bank  V.  Foote,  12  Utah,  171,  42  Pac.  205 — 
Hiawatha  Iron  Co.  v.  .John  Strange  Paper 
Co.  106  Wis.  117,  81  N,  W.  1034— Pel  ton  v. 
Spider  T*ake  Sawmill  ft  Lumber  Co.  117  Wis. 
673.  98  Am.  St.  Rep.  946,  94  N.  W.  293. 
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66-7.  The  authority  of  the  cashier  of  a 
bank  may  be  by  parol,  and  collected  from 
circumstances,  or  implied  from  the  conduct 
or  acquiescence  of  the  directors,  or  it  may  be 
inferred  from  the  general  manner  in  which, 
for  a  period  sufficiently  long  to  establish  a 
settled  course  of  business,  he  has  been  suf- 
fered by  the  directors,  without  interference 
or  inquiry,  to  conduct  the  affairs  of  the 
bank.  Martin  v.  Webb,  110  U.  S.  7,  3  Sup. 
Ct.  Rep.  428,  28:  49 

Cited  in  Anderson  v.  Klssam,  35  Fed.  705 — 
Leicester  Piano  Co.  v.  Front  Royal  &  R. 
Improv.  Co.  5  C.  C.  A.  73,  8  U.  S.  App.  874, 
55  Fed.  20.3 — Bell  v.  Hanover  Nat.  Bank, 
57  Fed.  822— Fisher  v.  Simons,  12  C.  C. 
A.  128,  28  U.  S.  App.  95,  64  Fed.  314 — 
Manhattan  Trust  Co.  v.  Sioux  City  ft  N. 
R.  Co.  65  Fed.  564 — Cox  v.  Robinson,  27 
C.  C.  A.  127,  48  U.  S.  App.  388,  82  Fed. 
284— First  Nat.  Bank  v.  G.  V.  B.  Min.  Co. 
89  Fed.  444— G.  V.  B.  Min.  Co.  v.  First 
Nat.  Bank,  36  C.  C.  A.  640,  95  Fed.  30 — 
Gale  V.  Chase  Nat.  Bank,  43  C.  C.  A.  499, 
104  Fed.  217- -Kent  v.  Addlcks.  60  CCA. 
664,  126  Fed.  116— Carpy  v.  Dowdell,  115 
Cal.  683,  47  Pac.  695 — Nicholson  v.  Randall 
Bkg.  Co.  130  Cal.  539,  62  Pac.  930— 
Tourtelot  v.  Whlthed,  9  N.  D.  474,  84 
N.  W.  8— National  State  Bank  v.  Vigo 
County  Nat.  Bank,  141  Ind.  355.  50  Am. 
St.  Rep.  330,  40  N.  B.  799 — Moore  v. 
H.  Gaus  ft  Sons  Mfg.  Co.  113  Mo.  107,  20 
S.  W.  975— Muth  V.  St.  Louis  Trust  Co.  94 
Mo.  App.  107,  67  S.  W.  978— Blake  v. 
Domestic  Mfg.  Co.  64  N.  J.  Eq.  497,  38  Atl. 
241 — Stokes  v.  New  Jersey  Pottery  Co.  46 
N.  J.  L.  242— Fifth  Ward  Sav.  Bank  v.  First 
Nat.  Bank,  48  N.  J.  L.  627,  7  Atl.  318— 
Martin  v.  Niagara  Falls  Paper  Mfg.  Co.  44 
Hun,  138 — Decker  v.  Gutta  Percha  ft  Rubber 
Mfg.  Co.  61  Hun,  517,  16  N.  T.  Supp.  352— 
Perry  v.  Council  Bluffs  City  Waterworks  Co. 
67  Hun,  466,  22  N.  Y.  Supp.  151— Martin 
V.  Niagara  Falls  Paper  Mfg.  Co.  122  N. 
Y.  175,  25  N.  B.  308 — Wallace  v.  Lincoln 
Sav.  Bank,  89  Tenn.  659,  24  Am.  St.  Rep. 
625,  15  S.  W.  448 — Coolidge  v.  Schering,  32 
Wash.  564.  73  Pac.  682— Ford  v.  Hill,  92 
Wis.  195,  53  Am.  St.  Rep.  902,  66  N.  W. 
115. 

68.  A  banking  corporation  whose  charter 
does  not  otherwise  provide,  may  be  repre- 
sented by  its  cashier  in  transactions  out- 
side of  his  ordinary  duties,  without  his  au- 
thority to  do  so  being  in  writing  or  appear- 
ing in  the  records  of  the  proceedings  of  the 
directors.  Martin  v.  Webb,  110  U.  S.  7, 
3  Sup.  Ct.  Rep.  428,  28;  49 

69.  When,  during  a  series  of  years,  or  in 
numerous  business  transactions,  the  cashier 
of  a  bank  has  been  permitted,  in  his  official 
capacity  and  without  objection,  to  pursue  a 
particular  course  of  conduct,  it  may  be  pre- 
sumed, as  between  the  bank  and  those  who 
in  good  faith  deal  with  it  upon  the  basis 
of  his  authority  to  represent  the  corpora- 
tion, that  he  has  acted  in  conformity  with' 
instructions  received  from  those  who  have 
the  right  to  control  its  operation.  Martin 
v.  Webb,  110  17.  S.  7.  3  Sup.  Ct.  Rep.  428, 

28:49 

Cited  In   Brlggs  v.   Spauldlng,   141   V.   S.   170, 

35  L.  ed.  677,   11   Sup.  Ct.  Rep.  924 — Sher- 

wood  V.   Roundtree,  32   Fed.  121 — Fisher  v. 

United   States  Nat.  Bank,   12  C.   C.  A.  415, 
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26  U.  S.  App.  448.  «4  Fed.  711— McClure 
V.  People,  27  Colo.  371,  61  Pac.  612 — First 
Nat.  Bank  v.  Stone,  106  Mich.  370.  64  N. 
W.  487 — Sparks  v.  Despatch  Transfer  Co. 
104  Mo.  540.  12  L.R.A.  718,  24  Am.  St.  Rep. 
351,  15  S.  W.  417— Trent  v.  Sherlock.  24 
Mont.  264.  61  Pac.  650 — Calvert  v.  Idaho 
Rtage  Co.  25  Or.  414,  36  Pac.  24. 

70.  A  bank  was  held  not  liable  for  an 
issue,  by  its  cashier,  of  a  false  certificate 
of  stock  as  security  for  money  lent  to  him 
for  his  own  use.  without  the  surrender  of 
any  old  certificate,  or  any  transfer  on  the 
books  of  the  bank,  where  the  bank  never 
ratified  or  received  any  benefit  from  the 
transaction.  Moores  v.  Citizens'  Nat.  Bank 
of  Piqua,  111  U.  S.  156,  4  Sup.  Ct.  Rep. 
345,  28:  385 
Distinguished  In   Com.   v.   Reading  Sav.   Bank, 

137  Mass.  441— Cincinnati.  N.  O.  &  T.  P. 
R.  Co.  V.  Citizens'  Nat.  Bank.  56  Ohio  St. 
889,  43  L.R.A.  786.  47  N.  E.  240. 

Cited  In  Thomson-Houston  Electric  Co.  v.  Capi- 
tol Electric  Co.  56  Fed.  853 — Germanla 
Safety-Vault  &  T.  Co.  v.  Boynton,  19  C.  C. 
A.  120,  37  U.  8.  App.  602,  71  Fed.  799— 
Farmers'  &  M.  Nat.  Bank  v.  Smith.  23  C. 
C.  A.  87,  40  U.  S.  App.  690.  77  Fed.  136— 
Wheeler  v.  Home  Sav.  &  State  Rank.  188 
111.  39,  80  Am.  St.  Rep.  161,  58  N.  B.  598— 
Leigh  V.  American  Brake-Benm  Co.  205  111. 
151,  68  N.  E.  713— Hler  v.  Miller.  68  Kan. 
266,  63  L.R.A.  957,  75  Pac.  77— Bath  Sav. 
Inst.  V.  Sagadahoc  Nat.  Bank.  89  Me.  504, 
36  Atl.  996 — Allen  v.  South  Boston  R.  Co. 
150  Mass.  203,  5  L.R.A.  718,  15  Am.  St. 
Rep.  185,  22  N.  E.  917— Farrlngton  v. 
South  Boston  R.  Co.  150  Mass.  408.  5  L.R.A. 
850,  15  Am.  St.  Rep.  222,  23  N.  E.  109— 
Farrlngton  v.  South  Boston  R.  Co.  150  Mass. 
408.  5  L.R.A.  850,  15  Am.  St.  Rep.  222.  23 
N.  E.  109~TItu8  V.  Cairo  A  F.  R.  Co.  46 
N.  J.  L.  404 — Campbell  v.  Manufacturers 
Nat.  Bank,  67  N.  J.  L.  304,  91  Am.  St.  Rep. 
438,  51  Atl.  497— Manhattan  L.  Ins.  Co.  v. 
Forty -second  Street  &  G.  Street  Ferry  R.  Co. 
139  N.  Y.  151,  34  N.  B.  776  -Bank  of  New 
York  Nat.  Bkg.  Asso.  v.  American  Dock  & 
T.  Co.  143  N.  Y.  566.  38  N.  B.  713— Bank 
of  New  York  v.  American  Dock  &  T.  Co.  70 
Flun,  153,  24  N.  Y.  Supp.  406 — Hanover  Nat. 
Bank  v.  American  Dock  &  T.  Co.  75  Ilun, 
62,  26  N.  Y.  Supp.  1055— Havens  v.  Bank 
of  Tarboro,  132  N.  C.  226,  95  Am.  St.  Rep. 
627,  43  S.  E.  639— Cincinnati,  N,  O.  &  T. 
P.  R.  Co.  V.  Citizens'  Nnt.  Bank,  56  Ohio 
St.  394,  43  L.R.A.  788.  47  N.  B.  249— 
Farmers'  Bank  v.  Diobold  Safe  &  Lock  Co. 
66  Ohio  St.  376.  58  L.R.A.  624,  90  Am. 
St.  Rep.  586.  64  N.  E.  518— First  Ave. 
Land  Co.  v.  Parker,  111  Wis.  8,  87  Am. 
St.   Rep.  841,   86  N.  W.  004. 

71.  A  bank  cannot  be  held  liable  for  the 
i8.««ne  of  a  false  certificate  of  stock  by  its 
cashier  without  the  surrender  of  a  certifi- 
cate, as  security  for  money  loaned  to  him 
for  his  own  use,  by  evidence  that,  in  one  or 
two  other  instances,  stock  was  issued  by  the 
cashier  without  any  certificate  having  been 
surrendered,  and  that  shares  once  owned  by 
him,  and  which  had  been  pled<?ed  by  him  to 
other  persons,  were  afterwards  transferred 
to  the  president,  with  the  approval  of  the 
directors,  to  secure  a  debt  due  from  him  to 
the  bank.  Moores  v.  Citizens*  Nat.  Bank. 
Ill  U.  S.  156,  4  Sup.  Ct.  Rep.  345,      28:  385 

72.  A  banker   knowing   that  his  cashier. 


who  has  no  property  except  his  salary,  and 
has  access  to  the  securities  deposited  with 
the  bank,  has  been  speculatincf  in  grain,  who 
makes  no  examination  to  ascertain  whether 
the  cashier  has  been  using  such  securities, 
but  retains  him  in  his  pcsition.  is  guilty  of 
negligence,  and  is  responsible  for  bonds  de- 
posited in  the  bank,  which  are  stolen  by  the 
cashier.  Preston  v.  Prather.  137  U.  S.  604, 
11  Sup.  Ct.  Rep.  162,  34:788 

died  In  Guarantee  Co.  of  N.  A.  v.  Mechanics' 
Sav.  Bank  A  T.  Co.  26  C.  C.  A.  181,  47  U. 
8.  App.  91,  80  Fed.  782— Sptirr  v.  United 
States,  31  C.  C.  A.  212.  59  U.  S.  App.  863, 
87  Fed.  711 — Merchants  Nat.  Bank  v.  Gnll- 
martin.  88  Ga.  802,  17  L.R.A.  324,  15  S. 
E.  831. 

73.  The  cashier  of  the  bank,  in  permit- 
ting a  stockholder  to  transfer  his  shares 
while  a  dehttir  of  the  bank,  has  authority  to 
bind  the  bank,  by  virture  of  his  olTice,  in*  the 
absence  of  any  by-law.  according  to  the 
usage  and  practice  of  the  bank,  known  to 
and  approved  by  the  directors.  Cecil  Nat. 
Bank  v.  Watsoiitown  Bank,  105  U.  S.  217, 

26:  1039 

Editorial  not€^8. 
Duties  and  authority  of  cashier.     26:  1039 
When  cashier's  acts  bind  bank. 

26:  1039;  26:  1078 
fFor  default  or  negligence  of  cashier.    4 

L.R.A.(N.S.)   597.] 

8.  Liahilitif. 

Of  National  Bank,  see  infra.  TV.  e.  3. 
Liability   on  Bond,  see   Appeal  and  Error, 

5132. 
Impairment  of  Contract  Oblierations  as  to, 

see  Constitutional  Law,  1171. 
Bank   Accounts  as   Evidence   in    Action  on 

Cashier's    Bond,    see     Evidence,     1397, 

1398. 
To  Federal  Taxation,  see  Internal  Revenue, 

IIL  d. 

74-5.  Bank  directors  are  not  tnistees  in 
a  technical  sense:  the  relation  between  the 
corporation  and  them  is  rather  that  of  prin- 
cipal and  a^ent,  so  far  a«  creditors  are  'vn- 
cerned.  Brl<r<»s  v.  Spauldinir.  141  V.  S.  132, 
11  Sup.  Ct.  Rep.  924.  35:662 

Cited  !n  Cooppr  v.  Hill.  36  C.  C.  A.  410.  94 
Fed.  590— Nix  v.  Miller.  2«  Colo.  207,  6T 
Pac.  1084— Union  Nat.  Bank  v.  Hill,  148 
Mo.  r,m,  71  Am.  St.  Ren.  Bl'i.  49  S.  W. 
1012— Utley  V.  Hill,  in."  Mo.  2.-.9.  49  L.ILA. 
331,  78  Am.  St.  Rep.  560.  r>5  S.  W.  1091 — 
Ca.sRldv  V.  Uhlmann.  170  N.  Y.  516.  63  M. 
E.  554 — Zlnn  v.  Baxter.  65  Ohio  St.  367, 
62  N.  E.  327— Deaderlck  v.  Bank  of  Cow- 
merce,  100  Tenn.  464.  45  S.  W.  786. 

76.  Directors  of  a  bank  must  exercise 
ordinary  care  and  prudence  in  the  adminit* 
tration  of  the  affairs  of  a  bank, — such  de- 
gree of  care  as  ordinarily  prudent  and  dill- 
gent  men  would  exercise ;  and  in  determining 
that,  the  rrstrictions  of  the  statutes  and 
the  usages  of  business  are  to  be  taken  into 
account.  Briegs  v.  Spaulding,  141  U.  S.  132, 
11  Sup.  (^t.  Rep.  924.  35:662 

Distitifjuiahed    In    Robinson    v.    Hnll.    12    C.    C. 

A.    677,   25    U.    S.    App.    48,    63    Fed.    22S— 
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WbMler  ▼.  Aiken  County  Loan  &  Say.  Bank, 
76  Fed.  785. 

Cited  in  Whitney  v.  Fairbanks,  54  Fed.  986 — 
Fisher  v.  Graves,  80  Fed.  591 — Cockrlll  v. 
cooper.  29  C.  C.  A.  634,  57  U.  S.  A  pp.  576, 
86  Fed.  12 — Kemp  ▼.  National  Bank.  48  C. 
C.  A.  220.  109  Fed.  54 — Great  Western  Min. 
A  Mfg.  Co.  ▼.  Harris,  111  Fed.  42— Chick 
▼.  Fuller.  51  C.  C.  A.  649,  114  Fed.  23— 
0*Leary  Bros.  v.  Abeles,  68  Ark.  263,  82 
Am.  St.  Rep.  291,  57  8.  W.  791 — rommerclal 
Bank  ▼.  Chatfleld,  121  Mich.  646.  80  N. 
W.  712— Gerner  v.  Mosher.  58  Neb.  150,  46 
L..R.A.  250.  78  N.  W.  384— Bloom  v.  National 
United  Ben.  Sav.  &  Loan  Co.  81  Hun,  127, 
SO  N.  y.  Supp.  1129— Nash  v.  Hall  Signal 
Co.  90  Hun,  358.  39  N.  Y.  Supp.  940 — 
Solomon  v.  Bates,  118  N.  C.  319,  54  Am. 
St.  Rep.  725.  24  S.  E.  478 — Sweutzel  v. 
Penn  Bank.  147  Pn.  151,  15  L.R.A.  316,  30 
Am.  St.  Rep.  718,  29  W.  N.  C.  446,  23  Atl. 
405 — Warren  v.  Robiaon,  19  Utah.  300,  75 
Am.  St.  Rep.  734,  57  Pac.  287— Smith  v. 
Cornelius.  41  W.  Va.  70.  30  L.R.A.  752.  23 
S.  B.  599— Killen  v.  Barnes,  106  Wis.  574, 
82  N.  W.  536. 

77.  A  director  cannot  be  made  liable  for 
the  debts  of  a  bank,  for  an  error  or  mis- 
statement  innocently  made  by  him  in  a  re- 
port of  the  condition  of  the  bank.  Briggs 
V.  Spaulding,  141  U.  S.  132,  11  Sup.  Ct. 
Rep.  924,  35:  662 

78.  Knowledgt-  of  all  the  affairs  of  a  bank, 
or  of  what  its  books  and  papers  would  show, 
cannot  be  imputed  to  a  director  for  the  pur- 
pose of  charging  him  with  a  liability. 
Briggs  V.  Spaulding,  141  U.  S.  132,  11  Sup, 
OL  Rep.  924,  35:  662 

79.  Directors  of  a  bank  are  not  liable  up- 
on the  ground  of  want  of  ordinary  care, 
because  they  did  not  compel  the  board  of 
directors  to  make  an  investigation,  or  make 
one  themselves  individually  of  its  assets  and 
affairs,  or  because  they  did  not  prevent  losi 
by  putting  the  bank  into  liquidation,  within 
ninety  davs  after  they  became  directors. 
Briggs  V.  Spaulding,  141  U.  S.  132,  11  Sup. 
C?t.  Rep.  924,  35:  662 

80.  Directors  of  a  bank  are  entitled  to 
commit  the  banking  business  to  their  duly 
authorized  oflSoers;  but  this  does  not  absolve 
them  from  the  duty  of  reasonable  super- 
Tision;  nor  ought  they  to  be  shielded  from 
liability  because  of  want  of  knowledge  of 
wrongdoing,  if  that  ignorance  is  the  result 
of  gross  inattention.  Briggs  v.  Spaulding, 
141  U.  S.  132,  11  Sup.  Ct.  Rep.  924, 

35:  662 
Cited  In  Anten  v.  United  States  Nat.  Bank, 
174  V.  8.  148.  43  L.  ed.  928,  10  Sup.  Ct. 
Kep.  628 — Robinson  v.  Hail,  59  Fed.  649 — 
Gibbons  ▼.  Anderson,  80  Fed.  348 — Warner 
T.  Penoyer,  82  Fed.  182 — Cockrill  v.  Cooper, 
29  C.  C.  A.  536,  57  U.  S.  App.  576,  86  Fed. 
14 — Cocltrill  v.  Abeles,  30  C.  C.  A.  227, 
68  U.  S.  App.  648,  86  Fed.  508 — Warner  v. 
Penoyer,  44  L.R.A.  762,  33  C.  C.  A.  22.*^, 
61  U.  S.  App.  372,  91  Fed.  588— Great 
Western  Min.  &  Mfjf.  Co.  v.  Harris,  111 
Fed.  44— Fisher  v.  Parr,  92  Md.  270.  48 
Atl.  621 — Earle  v.  Humphrey,  121  Mich. 
525,  80  N.  W.  370— Union  Nat.  Bank  v. 
Hill,  148  Mo.  390,  71  Am.  St.  Rep.  615, 
49  8.  W.  1012 — Empire  State  Sav.  Bank  v. 
81   Hun,   189,  30  N.  T.   Supp.   756 — 


Hanna  ▼.  People's  Nat.  Bank,  35  Misc.  522, 
71  N.  Y.  Supp.  1076 — Swentzel  v.  Ponn  Bank, 
147  Pa.  151,  15  L.R.A.  308,  30  Am.  St. 
Rep.  718,  23  Atl.  405 — North  Hudson  Bldg. 
&  L.  Asso.  V.  Cbllds,  82  Wis.  475,  33  Am. 
St.  Rep.  57,  52  N.  W.  600. 

81.  Directors  of  a  bank  are  not  guilty  of 
negligence  in  allowing  its  president,  whose 
character  and  financial  standing  are  good, 
to  remain  in  charge  of  the  bank  and  in  the 
management  of  its  concerns.  Briggs  v. 
Spaulding,  141  U.  S.  132,  11  Sup.  Ct.  Rep. 
924,  35:  662 

82.  A  president  of  a  bank  is  guilty  of  no 
want  of  ordinary  care  in  acting  upon  a  leave 
of  absence  granted  to  him  for  one  year  on 
account  of  ill  health,  and  is  not  to  be  held 
for  neglect  of  duty  because  he  did  not  re- 
sign. B.riggs  V.  Spaulding,  141  U.  S.  132,  11 
Sup.  Ct.  Kep.  924,  35:  662 

d.  Deposits. 

1.  In  Oeneral. 

Bank  Taking  while  Insolvent,  see  infra,  202, 
203. 

Permitting  Depositor  to  Withdraw  Deposit 
While  Indebted  to  Bank,  see  infra,  319. 

When  Riglit  to  Sue  for.  Accrues,  see  infra, 
377. 

Bank  as  Bona  Fide  Holder  of  Draft  Placed 
to  Depositor's  Credit,  see  Bills  and 
Notes,  308. 

Interest  on   Deposits,  see  Interest,  22. 

Whether  Deposit  by  Marshal  in  Bank  Des- 
ignated as  United  States  Depository  is 
Payment  to  United  States,  see  Pay- 
ment, 13. 

Whether  Bank  has  Title  to  Notes  or  Bills 
Deposited  as  Question  of  Fact,  see  Trial, 
441. 

See  also  supra,  4-6. 

83.  The  provision  in  the  act  incorporat- 
ing the  Bank  of  the  Commonwealth  of  Ken- 
tucky, that  the  bank  shall  receive  money 
on  deposit  without  being  required  to  give 
an  obligation  under  seal  to  repay  it,  must 
create  a  liability  to  the  depositor  by  the 
simple  act  of  depositing;  that  is,  an  as- 
sumpsit in  law,  implied  from  an  act  in  pais. 
Bank  of  Kentucky  v.  Wister,  2  Pet.  318, 

7:437 

84.  A  separate  account  with  each  bank- 
rupt estate  need  not  be  kept  by  a  bank  in 
which  the  deposits  of  such  estates  are  made 
in  the  name  of  the  United  States  district 
court.  State  Nat.  Bank  v.  Dodge,  124  U. 
S.  333,  8  Sup.  Ct.  Rep.  521,  31:  458 

85.  Deposits  are  the  sum  of  money  re- 
ceived by  the  banks  from  depositors;  they 
are  neither  capital  stock  nor  investments. 
Society  for  Savings  v.  Coite,  6  Wall.  594, 

18:  897 

86.  A  deposit  of  money  upon  general  ac- 
count of  money  upon  general  account  with 
a  bank  creates  the  relation  of  debtor  and 
creditor.     New  York  County  Nat,   Bank  v. 
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Massey,   192  U.   S.   138,   24   Sup.   Ct.  Rep. 

199,  48:  380 

PhoBnix  Bank  v.  Risley,  111  U.  S.  125,  4 
Sup.  Ct.  Rep.  322,  28:  374 

Central  Nat.  Bank  v.  Connecticut  Mut.  L. 
Ins.  Co.  104  U.  S.  54,  26:  693 

Cited  in  Leather  Mfrs.  Nat.  Bank  ▼.  Morgan, 
117  U.  8.  106,  29  L.  ed.  815,  6  Sop.  Ct.  Rep. 
057— United  States  ▼.  Wardwell,  172  U.  8. 
55,  43  L.  ed.  363,  19  Sup.  Ct.  Rep.  86 — 
First  Nat.  Bank  ▼.  National  Surety  Co.  66 
L.R.A.  781.  64  C.  C.  A.  605,  130  Fed.  405— 
Schinotti  ▼.  Whitney.  180  Fed.  781 — ^Hin- 
stedt  y.  German  Bank.  46  Ark.  540 — Janln 
V.  London  &  S.  F.  Bank,  92  Cal.  22.  14  L. 
B.A.  822.  27  Am.  St.  Rep.  82.  27  Pac.  1100 
— ^Pullen  v.  Placer  Coanty  Bank.  138  Cal. 
178.  94  Am.  St.  Rep.  19,  71  Pac.  88 — Wal- 
lace V.  Stone,  107  Mich.  193,  65  N.  W.  113 
— Paul  V.  Draper,  158  Mo.  200,  81  Am.  St. 
Rep.  296,  59  S.  W.  77 — Kenneth  Invest.  Co. 
V.  National  Bank.  96  Mo.  App.  138,  70  S.  W. 
173— Tufts  V.  People's  Bank  &  T.  Co.  59  N. 
J.  L.  382,  35  Atl.  792 — Liberty  Wail  Paper 
Co.  V.  Stoner  Wall  Paper  Mfg.  Co.  59  App. 
Div.  358,  69  N.  Y.  Supp.  355— Crltten  ▼. 
Chemical  Nat.  Bank.  60  App.  Dlv.  245,  70 
N.  Y.  Supp.  246 — Albany  County  Bank  v. 
People's  Co-op.  Ice  Co.  92  App.  Dlv.  52,  86 
N.  Y.  Supp.  773 — Shlpman  v.  Bank  of  State. 
126  N.  Y.  327,  12  L.R.A.  796,  22  Am.  St. 
Rep.  821,  27  N.  E.  371— State  v.  Franklin 
Co.  Sav.  Bank  &  T.  Co.  74  Vt.  256,  52  Atl. 
1069. 

87.  Vvhere  a  deposit  in  a  bank  is  general, 
and  there  is  no  special  agreement  proved, 
the  title  of  the  money  deposited  pusses  to 
the  bank,  and  the  bank  becomes  liable  for 
the  amount  as  a  debt,  which  can  only  be 
discharged  by  such  money  as  is  a  legal  tend- 
er.    Thompson  v.  Riggs,   5   Wall.   663, 

18:  704 
died  in  Society  for  Savings  v.  Colte.  6  Wall. 
609.  18  L.  ed.  903 — National  Bank  v.  Mil- 
lard, 10  Wall.  155,  19  L.  ed.  899— Planters' 
Bank  v.  Union  Bank,  16  Wall.  503,  21  L. 
ed.  481 — Oulton  v.  German  Sav.  &  L.  Soc. 
17  Wall.  122.  21  L.  ed.  621 — Scammon  v. 
Kimball.  92  U.  S.  370,  23  L.  ed.  486,  13  Nat. 
Bankr.  Reg.  453 — Phoenix  Bank  v.  Risley, 
111  U.  S.  127,  28  L.  ed.  375,  4  Sup.  Ct.  Rep. 
322— Burton  v.  United  States,  196  U.  S.  302. 
49  L.  ed.  488.  25  Sup.  Ct.  Rep.  243 — Baker 
V.  Ward,  3  Ben.  504,  Fed.  Cas.  No.  785 — Re 
Com  Ezch.  Bank,  15  Nat.  Bankr.  Reg.  219, 
Fed.  Cas.  No.  3,243 — Rosenthal  v.  Mastln 
Bank,  17  Blatchf.  321,  Fed.  Cas.  No.  12,063 
— German  Sav.  Inst.  v.  Adae,  1  McCrary, 
503,  8  Fed.  107 — Boettcher  v.  Nat.  Bank,  15 
Colo.  22,  24  Pac.  582 — Independent  District 
V.  King,  80  Iowa,  500,  45  N.  W.  908 — Lorlng 
V.  Lorlng.  64  Me.  563 — Flardy  v.  Chesapeake 
Bank.  51  Md.  585,  34  Am.  Rep.  325 — Gram- 
mel  V.  Carmer,  55  Mich.  203,  54  Am.  Rep. 
363,  21  N.  W.  418 — Lansing  v.  Wood,  67 
Mich.  211,  23  N.  W.  769— Davis  v.  Smith. 
29  Minn.  202,  12  N.  W.  531— Dickinson  v. 
Coates,  79  Mo.  252,  49  Am.  Rep.  228— Paul 
V.  Draper.  158  Mo.  200,  81  Am.  St.  Rep.  296, 
59  S.  W.  77— Nichols  v.  State,  46  Neb.  718, 
65  N.  W.  774 — Linn  v.  Minor,  4  Nev.  465— 
Bank  of  Blackwell  v.  Dean,  9  Okla.  631,  60 
Pac.  226 — Shute  v.  Hlnman,  34  Or.  58:5,  47 
L.R.A.  266,  58  Pac.  882— Relff  v.  Mack,  160 
Pa.  269.  40  Am.  St.  Rep.  720.  28  .Vtl.  (;9;j— 
Dabney  v.  Bank  of  State,  3  S.  C.  X.  S.  161 
— I^eaphart  v.  Commercial  Bank,  45  8.  C. 
567,  33  L.R.A.  702,  55  Am.  St.  Rep.  800,  23 
8.  B.  939— Zlnn  V.  Mendel.  9  W.  Va.  592. 

88.  A  deposit  in  bank  makes  the  bank  a 


debtor  to  the  depositor  to  the  extent  of  ibm 

deposit;  the  deposit  is  not  property  capable 

of  identification  and  specific  appropriation. 

Florence  :Min.  Co.  v.  Brown,  124  U.  S.  S85,  8 

Sup.  Ct.  Eep.  531,  31 :  424 

Cited  In   Baiiew   v.   United   States.   160  U.   8. 

197,   40  L.  ed.   303,  16  Sup.  Ct.  Rep.  263 — 

Relff  V.  Mack.  160  Pa.  269.  40  Am.  St.  Rep. 

720.  28  Atl.  699. 

89.  The  title  to  money  deposited,  what- 
ever it  may  be,  passes  to  the  banker  and 
he  becomes  liable  for  the  amount  as  a  debt 
which  can  only  be  discharged  by  a  le^l 
payment  of  the  amount.  Scammon  y.  Kim- 
ball, 92  U.  S.  362,  23:  483 
Cited  In   Ballew  v.   United   SUtes.   160   U.   S. 

197.  40  L.  ed.  393.  16  Sup.  Ct  Rep.  263 — 
Davis  V.  Kimlra  Sav.  Bank.  161  U.  S.  28-^. 
40  L.  ed.  702.  16  Sup.  Ct.  Rep.  502 — Brod- 
errlck  v.  Brown,  69  Fed.  500 — Randolph  t. 
Allen.  10  C.  C.  A.  372,  41  U.  S.  App.  117. 
73  Fed.  42 — Durkee  v.  National  Bank.  42  C. 
C.  A.  678.  102  Fed.  849— Relff  v.  Mack.  160 
Pa.  269.  40  Am.  St.  Rep.  720,  28  Atl.  699. 

90.  The  relation  of  banker  and  depositor, 
in  their  pecuniary  dealings,  is  that  of 
debtor  and  creditor.  The  contract  between 
the  parties  is  purely  a  legal  one  and  has 
nothing  in  the  nature  of  a  trust  in  it.  Na- 
tional Bank  of  the  Republic  v.  Millard,  10 
Wall,  152,  19:  897 
Distinguished  In  Cavender  v.  United  States,  8 

Ct.  CI.  287. 

Cited  In  Phoenix  Bank  v.  Risley.  Ill  U.  S.  127. 

28  L.  ed.  375,  4  Sup.  Ct.  Rep.  322 — Arm- 
stroniT  V.  American  Exch.  Nat  Bank«  138  V. 
S.  454,  33  L.  cd.  755.  10  Sup.  Ct.  Rep.  450 
— St.  Louis  &  S.  F.  R.  Co.  V.  Jolinaton.  133 
U.  S.  574,  33  L.  cd.  686.  10  Sup.  Ct.  Rep. 
390 — Thompson  v.  Sioux  Falls  Nat.  Bank, 
150  U.  S.  244.  37  L.  ed.  1068,  14  Sup.  Ct. 
Rep.  94 — New  York  County  Nat  Bank  v. 
Masscy,  192  U.  S.  145,  48  L.  ed.  383,  24  Sup. 
Ct  Rep.  199— Burton  v.  United  States.  196 
U.  S.  301,  49  L.  ed.  488,  25  Sup.  Ct  Rep.  243 

— Re  Corn  Exch.  Bank,  15  Nat  Bankr.  Reg. 
219.  Fed.  Cas.  No.  3,243— Essex  County  Nat. 
Bank  v.  Bank  of  Montreal,  7  Biss.  195,  Fed. 
Cas.  No.  4,532— Re  Smith,  15  Nat.  Bankr. 
Reg.  461,  Fed.  Cas.  No.  12.990 — Alston  v. 
State,  92  Ala.  128.  18' L.R.A.  660.  9  So.  732 
— ^Pulien  V.  Placer  County  Bank.  138  Cal. 
173.  94  Am.  St  Rep.  19,  71  Pac.  83 — Colo 
rado  Nat.  Bank  v.  Boettcher,  5  Colo.  189.  40 
Am.  Rep.  142 — Boettcher  v.  Colorado  Nat- 
Bank.  15  Colo.  22,  24  Pac.  582— Collins  v. 
State,  33  Fla.  441.  15  So.  214 — American 
Exch.  Nat.  Bank  v.  Loretta  Gold  &  S.  Mtn. 
Co.  165  III.  114.  56  Am.  St  Rep.  236,  46  N. 
E.  202— Doppelt  v.  National  Bank,  74  III. 
App.  434 — Fletcher  v.  Sharpe,  108  Ind.  280, 
9  N.  E.  142 — Lamb  v.  Morris  (Harrison  t. 
Harrison)  118  Ind.  181.  4  L.R.A.  112.  20  N. 
E.  740 — Independent  District  v.  Kinfr.  80 
Iowa,  500,  45  N.  W.  90S — Officer  v.  Officer, 
120  Iowa,  393,  98  Am.  St  Rep.  365.  94  N. 
W.  947 — ^Hardy  v.  Chesapeake  Bank,  51  Md. 
585.  34  Am.  Rep.  325 — Greenfield  Sav.  Bank 
V.  Stowell,  123  Mass.  202,  25  Am.  Rep.  67 — 
Gregory  v.  Merchants*  Nat  Bank.  171  Maaa. 
G9,  50  N.  E.  520 — Grammel  v.  Carmer,  55 
Mich.  203,  54  Am.  Rep.  363.  21  N.  W.  418 
— Brennan  v.  Merchants*  &  Mfrs.*  Nat  Bank. 
62  Mich.  347,  28  N.  W.  881— Davis  v.  Smith. 

29  Minn.  202.  12  N.  W.  631— Dickinson  t. 
Coates,  79  Mo.  252,  49  Am.  Rep.  228— Paul 
V.  Draper,  158  Mo.  201,  81  Am.  St,  Rep.  29<i, 
59  S.  W.  77— Coleman  v.  Lipscomb.  18  Mo 
App.   448 — Com   v.   Cameron,    19   Mo.   App. 
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683— NIchola  ▼.  State,  46  Neb.  718,  65  N.  W. 
774 — Adams  v.  Hackensack  ImproY.  Commls- 
Bion,  44  N.  J.  L.  647.  48  Am.  Rep.  406 — 
Albany  County  Bank  ▼.  People's  Co-op.  Ice 
Co.  92  App.  LMv.  52,  86  N.  Y.  Supp.  773 — 
Justh  y.  National  Bank,  45  Uow.  Pr.  496-- 
Metropolitan  Nat.  Bank  v.  Loyd,  25  Hun, 
105 — Barnes  v.  Arnold,  23  Misc.  209,  61  N. 
Y.  Supp.  1109 — ^tna  Nat  Bank  v.  Fourth 
Nat.  Bank.  46  N.  Y.  86,  7  Am.  Rep.  314— 
Metropolitan  Nat.  Bank  v.  I^yd.  90  N.  Y. 
535 — Uawes  v.  Blackwell,  107  N.  C.  200,  22 
Am.  St.  Rep.  870,  12  B.  £.  245 — Fayette 
County  V.  People's  &  DroYers'  Bank,  47  Ohio 
St.  522.  10  L.R.A.  201.  26  N.  E.  697— Covert 
V.  Rhodes.  48  Ohio  St.  71,  27  N.  E.  94— Bank 
of  Black  well  v.  Dean,  9  Okla.  631,  60  Pac. 
226 — Shute  v.  Hlnman.  34  Or.  583,  47  L.R. 
A.  266,  68  Pac.  882 — Commercial  Nat.  Bank 
▼.  Hennlnger,  41  Phlla.  Leg.  Int.  351 — Com« 
merclal  Nat.  Bank  v.  Henninger,  105  Pa.  500 
— First  Nat.  Bank  v.  McMichael,  106  Pa. 
464.  51  Am.  Rep.  620— Reiff  v.  Mack.  160 
Pa.  269.  40  Am.  St.  Rep.  720.  28  Atl.  699— 
Leaphart  r.  Commercial  Bank,  45  S.  C.  667, 
33  L.R.A.  702,  56  Am.  St.  Rep.  800,  23  S. 
E.  939 — Planters'  Bank  y.  Merrltt,  7  Heisk. 
191 — Imboden  v.  Perrle,  13  Lea,  606 — Far- 
mers &  T.  Bank  y.  Carter,  88  Tenn.  287.  12 
S.  W.  545 — Pickle  y.  Muse  (Pickle  y.  People's 
Nat.  Bank)  88  Tenn.  385,  7  L.R.A.  94,  17 
Am.  St.  Rep.  900,  12  S.  W.  919 — Commer- 
cial Bank  y.  Chilberg,  14  Wash.  248,  53 
Am.  St.  Rop.  873,  44  Pac.  264 — Zinn  v.  Men- 
del, 9  W.  Va.  592 — Manufacturers'  Nat.  Bank 
y.  Newell,  71  Wis.  315,  37  N.  W.  420. 

91.  The  deposit  of  money  by  a  customer 
with  his  banker  is  one  of  loan  with  a  super- 
added obligation  that  the  money  is  to  be 
paid  when  demanded  by  a  check.  Davis  v. 
Elmira  Sav.  Bank,  161  U.  S.  275,  16  Sup. 
(  t.  Rep.  502,  40:  700 
Cited  in  New  York  County  Nat.  Bank  y.  Mas- 

sey,  192  U.  S.  146,  48  L.  ed.  383,  24  Sup. 
Ct.  Rep.  199 — Burton  y.  United  States,  196 
U.  S.  302.  49  L.  ed.  488.  25  Sup.  Ct.  Rep. 
243. 

92.  Where  a  bank,  in  consideration  of  the 
loan  of  money  and  the  right  to  use  it  for 
its  own  profit,  agrees  to  refund  the  same 
amount  or  any  part  thereof,  on  demand,  it 
creates  a  debtor  and  creditor  relation  with 
the  depositor.  Oulton  ▼.  German  Sav.  &  Ia 
Soc.  17  Wall.  109,  21:  618 
Oited  In  Phoenix  Bank  v.  Rlsley,  111  U.  S.  127. 

28  L.  ed.  375,  4  Sup.  Ct.  Rep.  822 — Colorado 
Say.  Bank  y.  Evans.  12  Colo.  App.  341,  56 
Pac.  981— Rawls  v.  Saulsbury,  66  Ga.  398 — 
Lansing  y.  Wood,  57  Mich.  211,  23  N.  W. 
769— State  v.  Shove.  96  Wis.  8,  37  L.R.A. 
145,  65  Am.  St  Rep.  17,  70  N.  W.  312. 

« 

93.  Although  the  relation  between  a  bank 
and  its  depositor  is  merely  that  of  debtor 
and  creditor,  the  money  deposited,  if  held 
by  him  in  a  fiduciary  capacity,  does  not 
change  its  character  by  being  placed  to  the 
depositor's  credit  in  his  bank  account. 
Central  Nat.  Bank  v.  Connecticut  Mut.  L. 
Ins.  Co.  104  U.  S.  54,  26:  693 
Cited  in  Cady  v.  South  Omaha  Nat.  Bank,  46 

Neb.  763,  66  N.  W.  906. 

94.  A  deposit  ticket  made  by  the  assistant 
cashier  of  a  band  for  the  use  of  the  officers 
of  the  bank,  and  not  seen  or  assented  to  by 
the  depositor,  does  not  change  the  terms  of 
the  deposit  as  between  the  bank  and  the  de- 


positor.   Armstrong  v.  American  Exch.  Nat. 
Bank,  133  U.  S.  433,  10  Sup.  Ct.  Kep.  450, 

33:  747 

95.  The  fact  that  a  sight  draft  deposited 
in  a  bank  is  entered  on  the  credit  ledger  as 
cash,  coupled  with  a  commercial  usage  to  al- 
low good  customers  to  draw  against  a  credit 
thus  created,  the  depositor  of  the  draft, 
however,  never  having  drawn  against  such 
paper,  does  not  vest  the  property  in  the 
draft  in  the  bank,  in  the  absence  of  any  spe- 
cial agreement  that  deposits  of  out  of  town 
paper  should  be  treated  as  cash.  St.  Louis 
&  S.  F.  R.  Co.  v.  Johnston,  133  U.  S.  566, 
10  Sup.  Ct.  Rep.  390,  33:  683 
Cited  in  Beal  v.  Somerville,  17  L.R.A.  295.  1 

C.  C.  A.  605.  6  U.  S.  App.  14.  50  Fed.  650 
— TjBon  V.  Western  Nat.  Bank.  77  Ind.  420, 
28  L.R.A.  168,  26  Atl.  620. 

96.  If,  at  the  time  the  holder  handa  in  a 
check,  he  demands  to  have  it  placed  to  his 
credit,  and  is  informed  that  it  shall  be 
done,  or,  if  he  holds  any  other  species  of  con- 
versation wihch  practically  amounts  to  de- 
manding and  receiving  a  promise  of  a  trans- 
fer of  credit,  as  equivalent  to  an  actual  pay- 
ment, the  effect  will  be  the  same  as  if  he 
had  received  his  money  in  cash,  and  the 
bank's  indebtedness  to  him  for  the  amount 
will  be  equally  fixed  and  irrevocable.  First 
Nat.  Bank  v.  Burkhardt,  100  U.  S.  686, 

25:  766 
Cited  In  Alabama  Iron  &  R.  Co.  v.  Anniston 
Loan  &  T.  Co.  6  C.  C.  A.  248.  13  U.  S.  App. 
506.  57  Fed.  31 — Riverside  Bank  v.  First 
Nat.  Bank.  20  C.  C.  A.  183.  38  IT.  S.  App. 
674.  74  Fed.  278 — Montgomery  County  v. 
Cochran.  57  C.  C.  A.  266,  121  Fed.  22— 
Montgomery  County  v.  Cochran,  62  C.  C.  A. 
74,  120  Fed.  460 — City  Nat.  Bank  v.  Burns, 
68  Ala.  275,  44  Am.  Rep.  138 — Martin  v. 
Minnekahta  State  Bank.  7  8.  D.  271.  64  N. 
W.  127 — Second  Nat.  Bank  v.  Averell,  2 
App.  D.  C.  484.  26  L.R.A.  766 — American 
Exch.  Nat.  Bank  v.  Oregg.  138  111.  601.  32 
Am.  St.  Rep.  171.  28  N.  B.  839— First  Nat. 
Bank  y.  Mt.  Pleasant  Mill.  Co.  103  Iowa. 
523,  72  N.  W.  689 — State  ex  rel.  Crow  y. 
Atchison,  T.  &  S.  F.  R.  Co.  176  Mo.  712, 
63  L.R.A.  776,  75  S.  W.  776 — National  Bank 
V.  Berrall,  70  N.  J.  L.  760',  66  L.R.A.  601, 
103  Am.  St.  Rep.  821.  58  Atl.  189 — Bouton 
y.  Hill.  4  App.  Div.  256.  38  N.  Y.  Supp.  498 
— Winfield  Nat.  Bank  v.  McWilllams,  9  Okla. 
509.  60  Pac.  229. 

97.  Where  the  act  incorporating  a  bank 
provides  that  "the  bills  of  the  bank  shall 
be  payable  and  redeemable  in  gold  or  sil- 
ver,'' and  a  party  made  a  deposit  of  the  bills 
of  the  bank,  which  were  passing  current  at 
half  their  nominal  value  at  the  time  of  de- 
posit and  at  the  time  of  demand  of  payment, 
the  depositor  could  recover  gold  or  silver  to 
the  full  amount  of  the  bills.  Bank  of  Ken- 
tucky V.  Wister,  2  Pet.  318,  7:  437 
Cited  in  Thompson  v.  Riggs,   6  Wall.  678.  IS 

L.  ed.  707 — Scammon  v.  Kimball.  92  U.  S. 
370.  23  L.  ed.  486 — Baker  v.  Ward.  3  Ben. 
506,  Fed.  Cas.  No.  785 — Scammon  v.  Kimball. 
13  Nat.  Bankr.  Reg.  453 — Wallace  v.  State 
Bank,  7  Ark.  66 — Corbit  y.  Bank  of  Smyrna. 
2  Harr.  (Del.)  265,  30  Am.  Dec.  635 — Officer 
y.  Officer,  120  Iowa.  392.  98  Am.  St.  Rep. 
365.    94    N.    W.    947 — Chesapeake    Bank    v. 
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Swain,   29   Md.  498 — ^Retan   v.   Union   Trust 
Co.  184  Mich.  8,  95  N.  W.  1006. 

Editorial  notes. 

Liability  for  general  deposits.         21 :  473 
[Deposit  tickets  given  by.     17  L.R.A.  580. 
Entries   in   bank   books   as   contracts.   24 
L.R.A.  737. 

Deposit  in  trust  for  third  person,  32  L.R. 
A.  373. 

Taking  deposit  of  agent  or  fiduciary  to 
pay  his  own  debt,  52  L.R.A.  790.] 

Application  of  deposit. 

98.  A  bank  which  knows  that  a  person 
having  an  account  with  it  is  a  factor  or 
agent  to  sell  for  others  on  commissions,  and 
is  not  a  buyer  or  seller  for  himself,  and 
that  he  is  failing  in  business,  cannot  take  the 
money  proceeds  of  sales  by  the  factor  depos- 
ited with  the  bank  and  apply  it  to  the  pay- 
ment of  the  individual  debt  of  the  factor. 
Union  Stockyards  Nat.  Bank  v.  Gillespie, 
137  U  S.  411,  11   Sup.  Ct.  Rep.  118, 

34:  724 

Distinguished  In  Adams  ▼.  Citizens'   Bank,  28 

C.  C.  A.  331,  56  U.  S.  App.  513,  84  Fed.  272 

— Hutchinson  v.  LeRoy,  51  C.  C.  A.  165,  113 

Fed.  208. 

Cited  in  San  Dlefiro  County  y.  California  Nat. 
Bank,  62  Fed.  62 — Randolph  y.  Allen.  19  C. 
C.  A.  372,  41  U.  S.  App.  117,  73  Fed.  43— 
Union  Stock  Yards  Nat.  Bank  y.  Moore,  25 
C.  C.  A.  161,  49  U.  S.  App.  153,  79  Fed.  706 
— Citizens'  Bank  y.  Adams,  84  Fed.  270 — 
Munnerlyu  y.  Au^sta  Say.  Bank,  88  Ga. 
338,  30  Am.  St.  Rep.  159,  14  S.  E.  554— 
Duckett  y.  National  Bank.  88  Md.  20.  41 
Atl.  161 — Johnson  y.  Payne  ft  W.  Bank.  56 
Mo.  App.  263 — Cady  y.  South  Omaha  Nat. 
Bank,  46  Neb.  763,  65  N.  W.  006— Cady  v 
South  Omaha  Nat.  Bank.  49  Neb.  129,  68 
N.  W.  358 — Rock  Springs  Nat.  Bank  v.  Lu- 
mau,  6  Wyo.  164,  42  Pac.  874. 

99.  The  appropriation,  by  a  bank,  of  se- 
curities specially  deposited,  to  the  payment 
of  a  debt  due  to  the  bank  by  a  firm  in  which 
the  agent  who  made  the  deposit  was  a  part- 
ner, at  the  request  of  such  agent,  but  with- 
out authority  of  the  depositor,  is  an  unlaw- 
ful appropriation.  Manhattan  Bank  y. 
Walker.  130  U.  R.  267,  9  Sup.  Ct.  Rep.  519, 

32:  959 

Cited  in  Union  Stock  Yards  Bnnk  y.  Gillespie, 

137   U.    S.   422,   34   L.   ed.   728,    11    Sup.  Ct. 

Rep.  118— Bills  v.  Schllep,  62  C.  C    A.   107, 

127  Fed.  107. 

—  Editorial  notes. 

[Applying  partner's  deposit  to  firm  debt. 
23  L.R.A.  111. 

EflFect  upon  surety  or  indorser,  of  bank's 
failure  to  apply  principal's  deposit  account 
upon  note.     8  L.R.A.(N.S.)  944. 

Applicability  of  deposits  to  individual  in- 
debtedness of  depositor  where  word  sug- 
gestive of  fiduciary  character  is  appended 
to  his  name.     10  L.R.A.(N.S.)   706.] 

Special  deposits. 

Lien  of  Banker  on.  see  infra,  190. 
Power  of  National  Bank  to  Receive,  see 
infra,  338. 


Deposit  of  Bills  and  Notes  with  Bank 
President  as  Pledge,  see  Pledge,  18. 
See  also  infra.  143. 


100.  A  national  bank  is  liable  for  the  I 
of  a  special  deposit.  Whitney  v.  First  Xat. 
Bank,  154  U.  S.  664,  and  Appx.  14  Sup. 
Ct.  Rep.  1215,  26:  212 

101.  A  bank  becomes  a  bailee,  where  it  re- 
ceives a  special  deposit,  and  is  liable  in  such 
case  for  the  exercise  of  reasonable  cars. 
Preston  v.  Prather,  137  U.  S.  604,  11  Sup. 
Ct.  Rep.  162,  34:  788 
Cited  in  Brij^gs  ▼.   Spauldlng,  141   U.   S.  150. 

85  L.  ed.  670,  11  Sup.  Ct.  Kep.  924— Plrrt 
Nat.  Bank  ▼.  First  Nat.  Bank,  116  Ala.  532, 
22  So.  976 — Cussen  v.  Southern  CalifoniU 
Say.  Bank,  133  Cal.  537.  85  Am.  St.  Rep.  221, 
65  Pac.  1099 — Merchants*  Nat.  Bank  ▼.  GuU- 
martin,  88  Ga.  802,  17  L.R.A.  324,  15  S.  E. 
831 — Merchants  Nat.  Bank  ▼.  Carbart,  96 
Ga.  397,  52  L.R.A.  776,  51  Am.  St.  Rep.  95, 
22  S.  E.  628— Gray  ▼.  Merriam,  148  111.  187, 
32  L.R.A.  772,  39  Am.  St.  Rep.  172,  85  N.  B. 
810. 

102.  The  obligation  of  bankers  receiving 
bonds  for  safe  keeping  without  oompensa- 
tion,  for  the  benefit  of  the  owner,  is  to  ex- 
ercise such  reasonable  care  of  the  bonds  as 
men  of  common  prudence  usually  exercise 
over  their  own  property.  Preston  v.  Pra- 
ther, 137  U.  S.  604,  11  Sup.  Ct  Rep.  162. 

84:788 

103.  A  banker  must  give  such  care  over 
bonds  deposited  with  him  and  held  as  col- 
lateral to  loans  made  to  the  owner,  as  a 
prudent  owner  would  extend  to  his  own 
property,  and  is  liable  for  the  loss  of  the 
bonds,  if  caused  by  his  own  neglect,  though 
it  does  not  amount  to  gross  negligence. 
Preston  v.  Prather,  137  U.  S.  604,  11  Sup. 
Ct.  Rep.  162,  34:  788 

104.  If  a  bank  be  accustomed  to  take  spe- 
cial deposits  of  bonds  and  .<^tocks.  and  thii 
is  known  and  acquiesced  in  by  the  directors, 
and  the  property  thus  deposited  is  lost  by 
the  gross  carelessness  of  the  bank,  a  liabil- 
ity ensues  in  the  same  manner  as  if  the  de- 
posit had  been  authorized  by  the  term<«  of 
the  charter.  Manhattan  Bank  v.  Walker, 
130  U.  S.  267,  9  Sup.  Ct.  Rep,  519.      32:  959 

105.  The  execution  of  a  receipt  or  cer- 
tificate by  the  assistant  cashier,  for  a  special 
deposit  of  bonds,  and  its  transmission  by  tha 
bank  to  the  depositor,  creates  the  relation 
of  bailor  and  bailee  between  the  latter  and 
the  bank,  and  makes  it  an  act  of  gross  neg- 
ligence for  the  bank  to  deliver  or  dispose  of 
or  appropriate  the  securities  without  the  de* 
positor's  direct  authority.  Manhattan  Bank 
v.  Walker.  130  U.  S.  267,  9  Sup.  Ct  Rep. 
519,  32: 959 

106.  The  statement  in  the  receipt  for 
bonds  deposited  with  a  bank,  that  the  agent 
for  the  depositor  had  placed  the  securities 
with  the  bank  on  special  deposit,  is  virtual- 
ly a  statement  that  the  depositor,  by  such 
agent,  had  placed  the  securities  with  it  on 
s])ecial  deposit.  Manhattan  Bank  v.  W^alker, 
130  U.  S.  267,  9  Sup.  Ct.  Rep.  619,     32:  959 
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107.  A  bank  had  no  right  to  deliver  bonds 
specially  deposited  to  the  agent  who  de- 
posited them  for  his  principal,  when  it  knew 
that  the  latter  intended  to  deliver  them  to 
another  bank  as  security  for  a  loan  to  his 
firm,  and  also  knew  that  such  use  of  the 
bonds  was  an  improper  disposition  of  them ; 
and  such  delivery  for  such  use  rendered  the 
bank  a  party  to  the  misappropriation  of  the 
bonds  and  liable  to  the  depositor  for  their 
value.  Manhattan  Bank  v.  Walker,  130  V. 
S.  267,  9  Sup.  Ct.  Rep.  519,  32:  959 

108.  It  is  gross  negligence  of  a  bank, 
which  is  bailee  of  bonds  by  special  deposit 
for  which  a  receipt  or  certificate  has  been 
given  to  deliver  or  dispose  of  them  without 
direct  authority  from  the  depositor.  Man- 
hattan Bank  v.  Walker,  130  U.  S.  267,  9 
Sup.  Ct.  Rep.  519,  32:  959 

109.  If  a  bank  be  accustomed  to  take  de- 
posits of  United  States  bonds,  and  this  is 
known  and  acquiesced  in  by  the  cli rectors, 
and  the  bonds  deposited  are  lost  by  the  gros^ 
carelessness  of  the  bank,  a  liability  ensues 
in  like  manner  as  if  the  deposit  had  been 
authorized  by  the  terms  of  the  charter. 
First  Nat.  Bank  v.  Graham,  100  U.  S.  699, 

25:  750 

110.  A  request  of  the  owner  of  bonds  by 
a  bank  from  which  thev  had  been  stolen,  not 
to  institute  an  independent  negotiation,  up- 
on the-  ground  that  it  might  interfere  with 
the  success  of  those  which  the  bank  was 
])rosecuting,  does  not  tend  to  prove  a  con- 
tract making  the  bank  the  owner's  agent,  or 
re<iuiring  it  to  take  any  other  measures  than 
such  as  it  was  then  pursuing,  or  which 
obliged  the  plaintiff  not  to  undertake  sepa- 
rnto  negotiations.  Wylie  v.  Northampton 
Nat.  Bank,  119  U.  S.  361,  7  Sup.  Ct.  Rep. 
268,  30:  455 
Cited  In   Merchants'   Nat.   Bank   v.  Guilmartin, 

88  Ga.  801,  17  L.R.A.  »24.  15  S.  B.  SSI- 
Anderson  V.  First  Nat.  Bank,  5  N.  D.  455, 
67  N.  W.  821. 

—  Editorial  notes. 

25:  750 
Responsibility    for    special    deposits. 

[When  a  deposit  is  special  so  that  title 
remains  in  depositor.     16  L.R.A.  516. 
Care  of  special  deposit.     32  L.R.A.  769.] 

2.  ChecJcH  Generally. 

Forged  Checks,  see  infra,  I.  d,  4. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1946. 

Check  as  Elquitable  Assignment,  see  As- 
signment, 35-38. 

Rights  and  Liabilities  on  Checks,  of  Persons 
other  than  Banks,  see  Checks. 

Giving  Check  on  Bank  in  which  Drawer  has 
no  Funds  as  Fraud,  see  Checks,  3. 

Liability  on  Certified  Checks,  see  Checks.  7. 

Evidence  of  Criminal  Intent  in  Wronjxfully 
Certifying  Check,  see   Evidence,   2082. 

Indictment  for  Certifying,  see  Indictment, 
etc.,  105,  106. 

Stamp  Tax  on  Certified  Checks,  see  Internal 
Revenue,  229. 


Sufficiency  of  Evidence  to  Show  Check  to 

Be  a  Bank  Transaction,  see  Evidence, 

2543. 
Limitation  of  Action  on,  see  Limitation  of 

Actions,  337,  338. 
Whether  Check  is  Received  on  ]>eposit  as 

Question  of  Fact,  see  Trial,  257. 
Question  of  Law  or  Fact  as  to  Negligence 

in    Paying   Altered    Check,    see    Trial, 

295. 

111-2.  There  are  well -recognized  distinc- 
tions between  bank  checks  and  inland  bills 
of  exchange,  but  the  former  have  many  of 
the  properties  of  the  latter,  and  many  of 
the  rules  of  the  law  merchant  are  alike  ap- 
plicable to  both.     Merchants*  Nat.  Bank  v. 
State  Nat.  Bank,  10  Wall.  604,        19:  1008 
Cited  In  Levy  v.  Laclede  Bank,  18  Fed.  194 — 
Garrettson  v.  North  Atchison  Bank,  7  L.R.A. 
430,    39    Fed.    165— Georgia    Nat.    Bank    v 
Henderson,  46  Ga.  502,   12  Am.  Rep.  500 — 
People  V.  Kemp,  70  Mich.  416,  43  N.  W.  439 
— Famoaa  Shoe  ft  Clothinfc  Co.  v.  Crosswhite, 
124   Mo.  34.   26  L.R.A.  572,   27  8.  W.   397— 
Bank  of  SprlD^fleld  v.  First  Nat.   Bank,  30 
Mo.  App.  270 — Famous  Shoe  &  Clothinf?  Co.  v. 
Crosswhite,  51  Mo.  App.  61 — Scott  v.  Meeker, 
20  Hun,  104 — Farmers  &  T.  Bank  v.  Carter, 
88  Tenn.  287,  12  S.  W.  545. 

113.  Whether  or  not  a  check  or  draft  on 
a  bank  be  an  equitable  assignment  of  the 
fund,  it  cannot  bind  the  fund  in  the  hands 
of  the  bank  until  notice  of  the  check  or 
draft  is  given  by  presentation  for  payment 
or  otherwise.  Laclede  Bank  v.  Schuler,  120 
U.  S.  511,  7  Sup.  Ct.  Rep.  644,  30:  704 
Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  .Tohnston, 

133  U.  S.  574,  33  L.  ed.  086,  10  Sup.  Ct. 
Rep.  390— Fourth  Street  Nat.  Bank  v.  Yard- 
ley,  165  U.  S.  644.  41  L.  ed.  801.  17  Sup. 
Ct.  Rep.  4,^9 — Re  Armstrong,  41  Fed.  383 — 
Fourth  Street  Nat.  Bank  v.  Yardley,  55  Fed. 
850— The  Kate,  63  Fed-  712— First  Nat. 
Bank  v.  Selden,  62  L.R.A.  561,  56  C.  C.  A. 
534,  120  Fed.  214— Third  Nat.  Bank  v.  At- 
lantic City,  126  Fed.  415— Third  Nat.  Bank 
V.  Atlantic  City,  65  C.  C.  A.  179,  130  Fed. 
753 — Johnston  v.  Huff,  A.  &  M.  Co.  66  C.  C. 
A.  636,  133  Fed.  706 — Graham  Paper  Co.  v. 
Pembroke,  124  Cal.  120,  44  L.R.A.  634,  71 
Am.  St.  Rep.  26,  56  Pac.  627 — Baer  v. 
English.  84  (}a.  406,  20  Am.  St.  Rep.  372.  11 
S.  E.  453  -  Brown  v.  Schlntz.  202  111.  522, 
67  N.  E.  172 — Gilliam  v.  Merchants*  Nat. 
Bank,  70  III.  App.  595 — Ft.  Dearborn  Nat. 
Bank  v.  Wyman,  80  111.  App.  155 — Thomas 
V.  Kzcbangc  Bank,  99  Iowa.  210,  :i5  L.R.A. 
381.  68  N.  W.  780 — llolbrook  v.  Payne,  151 
Mass.  385,  21  Am.  St.  Rep.  456,  24  N.  E. 
210— Hawes  v.  Blackwell,  107  N.  C.  200,  22 
Am.  St.  Rep.  870.  12  S.  E.  245— Howell  v. 
Bovd  Mfg.  Co.  116  N.  C.  813,  22  S.  E.  5— 
Covert  V.  Rhodes.  48  Ohio  St.  72.  27  N.  E. 
94 — iMnclnnatl,  H.  &  D.  R.  i'o.  v.  Metropoli- 
tan Nat.  Bank.  54  Ohio  St.  68,  31  L.R.A. 
655,  56  Am.  St.  Rep.  700,  42  N.  E.  700 — 
Raesser  v.  National  Exch.  Bank,  112  Wis. 
508.  56  L.R.A.  177,  88  Am.  St.  Rep.  979,  88 
N.  W.  618. 

114.  Until  notice  has  been  given  a  bank, 
by  presentation  or  otherwise,  that  a  check 
or  draft  has  been  drawn  against  a  deposit, 
other  checks  drawn  afterwards  may  be  paid, 
or  other  assignments  of  the  fund  or  part 
of  it  may  secure  priority   by  giving  prior 


936 


BANKS,  I.  d,  2. 


notice.    Laclede  Bank  v.  Schuler,  120  U.  S. 
511,  7  Sup.  Ct.  Rep.  644,  30:  704 

115.  No  bank  is  bound  to  take  notice  of 
memoranda  and  figures  upon  the  margin  oi 
a  check,  which  a  depositor  places  there 
merely  for  his  own  convenience,  to  preserve 
information  for  his  own  benefit,  and  in  such 
case  the  memoranda  and  figures  are  not 
notice  to  the  bank  that  the  particular  check 
is  to  be  paid  only  from  a  particular  fund. 
State  Nat.  Bank  v.  Dodge,  124  U.  S.  333,  8 
Sup.  Ct.  Rep.  521,  31 :  458 
Cited  In  Duckett  v.  National  Mechanics'  Bank, 

86  Md.  407,  39  L.R.A.  88,  63  Am.  St  Rep. 
613,  38  Atl.  983. 

116.  The  certificate  of  a  bank  that  a 
check  is  good  is  equivalent  to  acceptance. 
Merchants*  Nat.  Bank  v.  State  Nat.  Bank, 
10  Wall.  604,  19:  1008 
Cited  in  Riverside  Bank  v.  First  Nat.  Bank,  20 

C.  C.  A.  182,  38  U.  S.  App.  674,  74  Fed.  277 
— Modern  Woodmen  v.  Union  Nat.  Bank,  47 
C.  C.  A.  676,  108  Fed.  761 — National  Com- 
mercial Bank  v.  Miller,  77  Ala.  174,  54  Am. 
Rep.  50 — Allen  v.  West  Point  Mln.  &  Mfg.  Co. 
132  Ala.  297,.  31  So.  462-— Security  Bank  v. 
National  Bank,  67  N.  Y.  462,  23  Am.  Rep. 
129. 

1 17-8.  The  mere  credit  of  a  check  upon  the 
books  of  a  bank  does  not  make  the  bank  a 
bona  fide  purchaser  for  value.  If,  after 
such  credit,  and  before  payment,  the  bank 
receives  notice  of  the  invalidity  of  the  check, 
it  does  not  become  a  bona  fide  holder  by 
subsequent  pavment.  Thompson  v.  Sioux 
Falls  Nat.  Bank,  150  U.  S.  231,  14  Sup.  Ct. 
Rep.  94,  37:  1063 

Cited  in  Atlas  Nat.  Bank  v.  Holm,  19  C.  C.  A. 

97,  34  U.  S.  App.  472,  71  Fed.  492. 

Editorial  notes. 

Liability  of  a  bank  upon  checks.     19:  897 

Liability  on  certification  of  check. 

19:  1008 

[Indorsement  of  check  "For  deposit."  23 
L.R.A.   164. 

Accepting  something  besides  money  to 
discharge  drawer  of  check.     25  L.R.A.  200. 

Check  or  bill  issued  or  indorsed  to  im- 
postor.    50  L.R.A.  75. 

Title  of  bank  to  check  drawn  on  another 
bank,  which  has  been  credited  to  depositor. 

7  L.R.A.(N.S.)   694. 

Liability  of  bank  upon  claimed  contract 
of  acceptance  external  to  check.  8  L.R.A. 
(N.S.)   1148.] 

Duty  to  pay. 

119.  A  bank  having  deposits  in  the  name 
of  the  United  States  district  court  made 
without  the  name  of  any  bankrupt  but  with 
number  of  the  case  must  honor  all  checks 
drawn  by  the  court  as  trustee,  and  need  not 
refuse  checks  drawn  in  any  particular  case, 
according  to  its  number,  beyond  the  amount 
deposited  in  the  bank  under  that  number. 
State  Nat.  Bank  v.  Dodge,  124  U.  S.  333, 

8  Sup.  Ct.  Rep.  521,  31:  458 
Cited  in  Gregory  v.  Merchants'  Nat.  Bank,  171 

Mass.  69,  50  N.  E.  620. 

120.  A  bank  receiving  a  certificate  of  de- 


posit as  a  deposit  is  bound  to  honor  tte 
checks  of  the  person  named  therein  drawa 
on  the  fund,  and  cannot  refuse  to  pay  them 
on  the  ground  that  such  person  intends  to 
make  an  improper  use  of  the  money,  aiiieh 
as  to  pay  a  gambling  debt.  Armstrong  ▼. 
American  Exch.  Nat.  Bank,  133  U.  S.  433, 
10  Sup.  Ct.  Rep.  450,  83:  747 

Cited  In  Warren-Scharf  Asphalt  Paving  Co.  v. 

Commercial  Nat,  Bank,  38  C.  C.  A.  112,  97 

Fed.  185. 

121.  A  bank  contracts  that  it  will  pay 
the  money  on  a  depositor's  check,  and  is 
bound  to  presume,  in  case  the  account  is 
kept  in  his  name  as  trustee  or  other  fiduci- 
ary character,  that  in  drawing  checks  he 
acts  in  the  lawful  •  performance  of  his  duty, 
and  to  honor  them  accordingly.  Central 
Nat.  Bank  v.  Connecticut  Mut.  L.  Ins.  Co. 
104  U.  S.  54,  26:  693 
Cited  In  Reynes  v.  Dumont,  130  U.  S.  391.  3'J 

L.  ed.  944,  9  Rup.  Ct.  Rep.  486 — Union  Stock 
Yards  Nat.  Bank  v.  Gillespie,  1.37  U.  S.  42*J, 
34  L.  ed.  728,  11  Sup.  Ct.  Rep.  118 — Man- 
hattan Co.  V.  Blake,  148  U.  S.  425.  37  L. 
ed.  508,  13  Sup.  Ct  Rep.  640— First  Nat. 
Bank  v.  Armstrong,  36  Fed.  62 — Gillespie  v. 
Union  Stock- Yards  Nat.  Bank.  41  Fed.  233 
— Wasson  v.  Hawkins,  59  Fed.  236 — Cecil 
Nat.  Bank  v.  Thurber,  8  C.  C.  A.  .168,  8  U. 
S.  App.  496,  59  Fed.  915 — Merchants*  Nat. 
Bank  v.  School  Dist  No.  8,  36  C.  C.  A.  434. 
94  Fed.  707— Sayre  v.  Well.  94  Ala.  474, 
15  L.R.A.  546,  10  So.  546 — Atkinson  v.  Ward. 
47  Ark.  637,  2  S.  W.  77— McLaughlin  ▼. 
First  Nat.  Bank,  0  Dak.  411,  43  N.  W.  715 
— Munnerlyn  v.  Augusta  Sav.  Bank.  88  Ga. 
338.  30  Am.  St.  Rep.  159.  14  S.  E.  554 — 
Independent  District  ▼.  King.  80  Iowa,  601, 
45  N.  W.  908 — SUte  Nat,  Bank  v.  Rellly, 
124  111.  470,  14  N.  E.  657— Springfield  Inst. 
for  Savings  v.  Copeland,  160  Mass.  383.  39 
Am.  St.  Rep.  489,  35  N.  E.  1132— Buffalo 
County  Nat.  Bank  v.  Hanson.  34  Neb.  458, 
51  N.  W.  1635 — Nehawka  Bank  v.  IngersolL, 
2  Neb.  (Unof.)  623,  89  N.  W.  61&— Essex 
County  V.  Newark  City  Nat.  Bank,  48  N.  J. 
Eq.  53,  21  Atl.  185 — Blair  v.  Hill,  50  App. 
DIv.  36,  63  N.  Y.  Supp.  670— Moore  v.  Will- 
iams, 62  Hun.  61,  16  N.  Y.  Supp.  403 — Straus 
V.  Tradesmen's  Nat.  Bank.  122  N.  Y.  384.  25 
N.  B.  372 — Pennsylvania  Title  &  T.  Co.  ▼. 
Real  Estate  Loan  k  T.  Co.  31  Plttsb.  L.  J.  N. 
S.  273 — Pennsylvania  Title  &  T.  Co.  v.  Meyer. 
201  Pa.  300,  50  Atl.  998— Gary  v.  People's 
Nat.  Bank,  26  S.  C.  549,  4  Am.  St.  Rep. 
733,  2  S.  E.  568 — Continental  Nat.  Bank  v. 
Weems,  69  Tex.  497,  5  Am.  St.  Rep.  85,  6 
S.  W.  802— Coleman  v.  Urst  Nat.  Bank,  94 
Tex.  607,  86  Am.  St.  Rep.  871,  63  S.  W. 
867— Nolting  v.  National  Bank,  99  Va.  58, 
37  S.  B.  804 — Mcleod  v.  Evans,  66  Wis.  409, 
57  Am.  Rep.  287,  28  N.  W.  173. 

122.  A  check  not  accepted  or  certified  by 
the  cashier  does  not  create  a  lien  on  money 
which  the  holder  can  enforce  against  the 
bank.  Florence  Min.  Co.  v.  Brown,  124  U. 
S.  385,  8  Sup.  Ct.  Rep.  531,  31 :  424 

123.  The  right  of  a  depositor  against  tlie 
bank  is  a  chose  in  action,  and  his  check  does 
not  transfer  the  debt  or  give  a  lien  upon 
it  to  a  third  person  without  the  assent  of 
the  depositorv.  National  Bank  of  the  Re- 
public v.  Millard,  10  Wall.  152,  19:897 
Distinguished  in  Naiional   Park  Bank  v.  1j&W9 
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Bros.   17   R.   I.  760,   19   L.R.A.  478,   24   Atl.  , 
777. 

Cited  In  Basket  ▼.  Hassell,  107  U.  8.  613,  27 
L.  ed.  504,  2  Sup.  Ct.  Rep.  415— Laclede 
Bank  v.  Schnler,  120  U.  8.  514,  30  L.  ed. 
705,  7  Sup.  Ct.  Rep.  644 — Strain  ▼.  Gour- 
dlu.  2  Woods,  383,  11  Nat.  Bankr.  Reg.  150. 
Fed.  Cas.  No.  13,621 — Sellgman  v.  Wells,  17 
Blatchf.  411,  1  Fed.  302— Fourth  Street  Nat. 
Bank  t.  Yardley,  55  Fed.  850 — ^Harrison  v. 
Wright,  100  Ind.  520,  50  Am.  Rep.  805 — 
McCann  v.  Randall,  147  Mass.  88,  9  Am.  St. 
Rep.  666,  17  N.  B.  75— Woods  v.  Ayers,  80 
Mich.  351,  33  Am.  Rep.  396 — Fonner  v. 
Smith,  31  Neb.  109,  11  L.R.A.  529,  28  Am. 
St.  Rep.  610,  47  N.  W.  032— Oloyes  v. 
Cloyes,  36  Hun,  146 — Perry  t.  Bank  of 
Smithfleld,  131  N.  C.  119,  42  S.  B.  Sol- 
Covert  V.  Rhodes,  48  Ohio  St.  71.  27  N.  E. 
94 — Guthrie  Nat.  Bank  v.  Gill,  6  Okla.  563, 
54  Pac.  434 — First  Nat.  Bank's  Appeal,  38 
Phi  la.  Leg.  Int.  125 — Baylor  v.  Bushong,  39 
Phi  la.  Leg.  Int.  357 — First  Nat.  Bank  v. 
McMlchael,  41  Phlla.  Leg.  Int.  430— First 
Nat.  Bank  ▼.  Shoemaker,  44  Phlla.  Leg.  Int. 
484— Saylor  ▼.  Bushong,  100  Pa.  27,  12  W. 
N.  C.  82,  45  Am.  Rep.  353— First  Nat.  Bank 
y.  Shoemaker.  117  Pa.  101,  20  W.  N.  C.  139, 
2  Am.  St.  Rep.  649,  11  Atl.  304 — Imboden  v. 
Perrle,  13  Lea,  506 — House  v.  Kountze  Bros. 
17  Tex.  Civ.  App.  406,  43  S.  W.  561— Wood 
V.  American  Nat  Bank,  100  Va.  312,  40  S.  E. 
931 — Westberg  v.  Chicago  Lumber  &  Coal 
Co.  117  Wis.  692,  94  N.  W.  572. 

124.  That  a  check  was  drawn  on  a  pub- 
lic depositary  by  an  officer  of  the  govern- 
ment, in  favor  of  a  public  creditor,  cannot 
change  the  rights  of  the  parties,  or  give  a 
right  of  action  by  the  holder  before  ac- 
ceptance by  the  bank.  National  Bank  of 
the   Republic  v.   Millard,  10  Wall.   152, 

19:  897 
died   In   Fortier  v.   Delgado,   122   Fed.   606 — 
McCann  v.  Randall,  147  Mass.  88,  9  Am.  St. 
Bep.  666,  17  N.  E.  75. 

125.  No  action  can  be  maintained  by  the 
holder  of  a  bank  check  against  the  drawee, 
without  acceptance.  Bull  v.  First  Nat. 
Bank,  123  U.  S.  105,  8  Sup.  Ct.  Rep.  62, 

31:97 

National   Bank  of  Republic  v.  Millard,   10 
Wall.  152,  19:  897 

First  Nat.  Bank  v.  Whitman,  94  U.  S.  343, 

24:  229 

Fourth  Street  Nat.  Bank  v.  Yardley,  165  U. 
S.  634,  17  Sup.  Ct.  Rep.  439,  41:855 

Cited  in  First  Nat.  Bank  v.  Whitman,  94  U.  S. 
344,  24  L.  ed.  230 — Laclede  Bank  v.  Schuler, 
120  U.  S.  514,  30  L.  ed.  705,  7  Sup.  Ct.  Rep. 
644 — St.  Louis  &  S.  F.  R.  Co.  v.  Johnston, 
133  U.  S.  574,  33  L.  ed.  686,  10  Sup.  Ct.  Rep. 
390 — Thompson  v.  Sioux  Falls  Nat.  Bank, 
150  U.  S.  244,  37  L,  ed.  1068,  14  Sup.  Ct. 
Rep.  94 — Fourth  Street  Nat.  Bank  v.  Yard- 
ley,  105  U.  S.  643,  41  L.  ed.  8C1,  17  Sup.  Ct. 
Rep.  439 — Burton  v.  United  States,  196  U.  S. 
309,  49  L.  ed.  491,  25  Sup.  Ct.  Rep.  243— Eh- 
sex  County  Nat.  Bank  v.  Bank  of  Montreal,  7 
BUS.  195,  Fed.  Cas.  No.  4,532— RoHenthal  v. 
Mastln  Bank,  17  Blatchf.  321,  Fed.  Cas.  No. 
12,063 — Re  Smith,  15  Nat.  Bankr.  Reg.  40;?, 
Fed-  Cas.  No.  12,990 — Strain  v.  Gourd  In,  Fed. 
Cas.  No.  13,521 -McGinnIs  v.  Flynn,  '2.1 
Blatchf.  469 — McGlnnis  v.  Farrelly,  27  Fod. 
86 — Schuler  v.  Laclodo  Bank,  27  Fed.  425- 
German  Sav.  Inst.  v.  Adao,  1  McCrnry.  503,  8 
Fed.  107— United   Stales  v.  (5n*en,   130  Fed. 


645 — Satterwhlte  ▼.  Melczer,  3  Ariz.  167,  24 
Pac.  184 — Pullen  v.  Placer  County  Bank, 
138  Cal.  173,  94  Am.  St.  Rep.  19,  71  Pac. 
83 — Colorado  Nat  Bank  v.  Boettcher,  5  Colo. 
189,  40  Am.  Rep.  142 — Georgia  Seed  Co.  ▼. 
Talmadge,  96  Ga.  257,  22  S.  B.  1001 — Griffin 
v.  Kemp,  46  Ind.  175 — Harrison  v.  Wright, 
100  Ind.  520,  50  Am.  Rep.  805 — Love  v.  Ard- 
more  Stock  Exchange,  6  Ind.  Terr.  216,  67 
L.R.A.  623,  82  S.  W.  721 — State  ex  rel.  St. 
Amand  v.  Bank  of  Commerce,  49  La.  Ann. 
1078,  22  So.  207 — Carr  v.  National  Security 
Bank,  107  Miss.  49,  9  Am.  Rep.  6 — Mlnot  v. 
Rubs,  156  Mass.  461,  16  L.R.A.  512,  32  Am. 
St.  Rep.  472,  31  N.  B.  489— Anderson  v.  Gill, 
79  Md.  320,  25  L.R.A.  204,  47  Am.  St.  Rep. 
402,  29  Atl.  527 — Grammel  v.  Carmer,  65 
Mich.  203,  54  Am.  Rep.  363,  21  N.  W.  418— 
Dickinson  v.  Coates,  79  Mo.  252,  49  Am.  Rep. 
228 — McGrade  v.  German  Sav.  Inst.  4  Mo. 
App.  335 — Fonner  v.  Smith,  31  Neb.  109,  11  L. 
R.A.  529,  28  Am.  St  Rep.  510,  47  N.  W.  632 
— Creveling  v.  Bloomsbury  Nat.  Bank,  46  N. 
J.  L.  257,  50  Am.  Rep.  417 — Cloyes  v.  Cloyes, 
36  nun,  146 — Metropolitan  Nat.  Bank  v. 
Loyd,  90  N.  T.  535 — Commercial  Nat.  Bank 
V.  First  Nat.  Bank,  118  N.  C.  786,  32  L.R.A. 
714,  54  Am.  St.  Rep.  763,  24  S.  E.  524— 
Cincinnati,  II.  &  D.  R.  Co.  v.  Metropolitan 
Nat.  Bank,  54  Ohio  St.  68,  31  L.R.A.  655,  56 
Am.  St.  Rep.  700,  42  N.  B.  700— Guthrie  Nat. 
Bank  v.  GUI,  6  Okla.  563,  54  Pac.  434 — Say- 
lor  V.  Bushong.  100  Pa.  27,  45  Am.  Rep.  333 
— ^National  Park  Bank  v.  Levy  Bros.  17  R. 
I.  750,  19  L.R.A.  478,  24  Atl.  777— Planters' 
Bank  v.  Merritt,  7  Helsk.  199 — Farmers  & 
T.  Bank  v.  Carter,  88  Tenn.  287,  12  S.  W. 
645. 

125a.  The  payee  of  a  check,  before  it  is 
accepted  by  the  drawee,  cannot  maintain 
an  action  upon  it  against  the  latter.  Where 
a  check  of  the  Treasurer  of  the  United 
States  upon  a  bank  designated  as  a  de- 
pesitory  of  public  money,  was  paid  upon 
an  unauthorized  indorsement,  a  suit  to  re- 
cover the  amount  of  the  check  could  not  be 
maintained  by  its  true  owner  against  the 
bank.  First  Nat.  Bank  v.  Whitman,  94  U. 
S.  343,  24:  229 

125b.  Payment  to  a  stranger  upon  an 
unauthorized  indorsement  is  not  an  ac- 
ceptance of  a  check,  authorizing  an  action 
by  the  real  owner  to  recover  its  amount 
as  upon  an  accepted  check.  First  Nat.  Bank 
V.  Whitman,  94  U.  S.  343,  24:  229 

Disapproved  in  Jackson  v.  National  Bank,  92 
Tenn.  157.  18  L.R.A.  666,  36  Am.  St.  Rep. 
81,  20  S.  W.  802. 
Cited  in  Kansas  City,  M.  &  B.  R.  Co.  v.  Ivy 
Leaf  Coal  Co.  97  Ala.  709,  12  So.  395 — 
Brennan  v.  Merchants*  &  M.  Nat.  Bank,  62 
Mich.  348,  28  N.  W.  892— J.  N.  Houston 
Grocer  Co.  v.  Farmers  Bank,  71  Mo.  App. 
136 — Bank  of  Indian  Territory  v.  First  Nat. 
Bank,  109  Mo.  App.  671,  83  S.  W.  637 — 
Merchants'  Bank  v.  Prudential  Ins.  Co.  110 
Mo.  App.  66,  84  S.  W.  101 — Pickle  v.  Muse 
(Pickle  v.  People's  Nat.  Bank)  88  Tenn.  385, 
7  L.R.A.  94,  17  Am.  St.  Rep.  900,  12  S.  W. 
910 — Jackson  v.  National  Bank,  92  Tenn. 
154,  18  L.R.A.  666,  36  Am.  St.  Rep.  81,  20 
S.   W.  802. 

126.  The  holder  of  a  bank  check  cannot 
sue  the  bank  for  refusing  payment,  with- 
out proof  that  it  was  accepted  by  the  bank 
or  charged  against  the  drawer,  but  the  de- 
positor can   sue  for  a  breach  of  the  con- 
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tract  to  honor  his  check.  St.  Louis  &  S.  F. 
R.  Co.  V.  Johnston,  133  U.  S.  566, 10  Sup.  Ct. 
Rep.  390,  33:683 

^Editorial  notes. 

Checkholder's  right  to  sue  bank  for  re- 
fusal to  pay.  41 :  855 

[Liability  of,  for  refusal  to  pay  check 
when  having  funds  therefor.  15  l!k.A.  134.] 

8.  Certificates  of  Deposit. 

As  Assignment  of  Money  Called  for  by,  see 
Assignment,  34. 

Estoppel  as  to,  see  Estoppel,  251. 

Recovery  Back  of  Certificate  on  Insolvent 
Bank,  see  Executive  Departments,  52. 

Gift  of,  see  Gift,  8,  10. 

Delivery  and  Acceptance  of  Certificate  as 
Payment  of  Antecedent  Debt,  see  Pay- 
ment, 56. 

See  also  supra,  120. 

127.  A  letter  of  advice,  or  statement, 
written  by  the  cashier  of  one  bank  to  an- 
other bank,  stating  that  a  person  therein 
named  has  deposited  with  the  former  bank 
a  sum  of  money  therein  stated,  to  the 
credit  of  the  latter  bank  for  the  use  of  an- 
other, is  a  certificate  of  deposit.  Armstrong 
V.  American  Exch.  Nat.  Bank,  133  U.  S. 
433,  10  Sup.  Ct.  Rep.  450,  33:  747 

128.  A  bank  to  whose  credit  moneys  were 
stated  to  be  deposited,  by  receiving  the  cer- 
tificate of  deposit  and  applying  it  to  the 
use  of  the  person  directed  therein,  became 
an  innocent  purchaser  for  value  of  the  cer- 
tificate, and  the  bank  writing  it  be.-ame  in- 
debted in  its  amount  to  the  bank  receiving 
it.  Armstrong  v.  American  Exch.  Nat. 
Bank,  133  U.  S.  433,  10  Sup.  Ct.  Rep.  450, 

33:747 

129.  A  certificate  of  deposit  is  an  obliga- 
tion,-or  promissory  note  of  the  bank  issuing 
it.  Downey  v.  Hicks,  14  How.  240,  14:  404 
Cited   Id    lousing  v.    Wood,   57   Mich.   210.   23 

N.   W.   769. 

130.  Where  a  certificate  of  deposit  was 
delivered  by  n  debtor  to  his  creditor,  and 
the  bank  became  insolvent  before  the  cer- 
tificate became  due,  there  was  no  ground 
for  the  imputation  of  negligence  in  the  col- 
lection of  the  certificate  by  the  holder,  as 
no  loss  accrued  to  the  debtor.  Downey  v. 
Hicks,  14  How.  240,  14:  404 

131.  A  certificate  of  deposit  issued  by  a 
bank,  stating  that  a  party  has  deposited  a 
certain  sum  for  the  use  of  another,  and 
that  it  is  payable  only  to  the  order  of  the 
second  party,  is  negotiable,  under  the  Ohio 
statute  declaring  all  promissory  notes, 
drawn  for  a  sum  certain,  payable  to  any 
person  or  order,  or  to  any  person  or  his 
assigns,  negotiable  by  indorsement.  Miller 
V.  Aiiston.  13  How.  218,  14:  119 
CUed  in  Scott  v.  Sandford.  19  How.  604,  15  L. 

ed.  7«:i— Bull  v.  First  Nat.  Bank.  123  U.  8. 
112.  31  L.  ed.  100,  8  Sup.  Ct.  Rep.  62— 
Armstrong  y.  American  Kxch.  Nat.  Bank, 
133  U.  S.  400,  33  L.  ed.  757,  10  Sup.  Ct.  Rep. 


450 — Woodruff  v.  Mississippi.  162  U.  S.  303, 
40  L.  ed.  977.  16  Sup.  Ct.  Rep.  820— Tal- 
cott  V.  Pine  Grove  Twp.  1  Fllpp.  124.  Fed. 
Caa.  No.  13,735 — Bank  of  Sajsinaw  r.  Title 
&  T.  Co.  105  Fed.  492— Renfro  Bros.  v.  Mer^ 
chants  &  M.  Bank.  83  Ala.  427.  3  So.  776 — 
Drake  v.  Markle,  21  Ind.  435.  83  Am. 
358— Finer  v.  Clary,  17  B.  Mon.  661— ^ 
V.  Young,  1  Met.  (Ky.)  21. >.  71  Am. 
474 — Hunt,  Appellant,  141  Mass.  519.  6  N. 
E.  554 — Hatch  v.  First  Nat.  Bank.  94  Me. 
360,  80  Am.  St.  Rep.  401,  47  Atl.  908 — Mit- 
chell v.  Easton.  37  Minn.  337,  33  N.  W.  910 
— First  Nat.  Bank  v.  Security  Nat.  Bank.  34 
Neb.  77.  15  L.R.A.  390,  33  Am.  St.  Rep.  618. 
51  N.  W.  305 — Baker  v.  Leiand,  9  App.  DIv. 
868,  41  N.  Y.  Supp.  399-  Pardee  v.  Fish.  67 
Barb.  409— Pardee  v.  Fl8h,  60  N.  Y.  268,  19 
Am.  Rep.  176— Ue  Baldwin,  170  N.  Y.  160, 
58  L.R.A.  124,  03  N.  I-^  62— Cliizena*  Nat, 
Bank  v.  Brown,  45  Ohio  St.  42,  4  Am.  St. 
Rep.  526.  11  N.  E.  799— Dutton  v.  Mer- 
chants' Nat.  Bank.  16  Pblla.  90.  12  W.  N.  C. 
550,  40  Phila.  Leg.  Int.  110— Bank  of  Sa^- 
naw  ▼.  Title  ft  T.  ("o.  31  Plttab.  L.  J.  N.  8. 
212 — Lebanon  Bank  v.  Man^an.  28  1^.  458 
— Bickley  v.  Commercial  Bank.  39  S.  C.  291, 
39  Am.  St.  Rep.  721.  17  S.  E.  977— Leaphart 
V.  Commercial  Bank,  45  S.  C.  567.  33  L.R.A. 
702,  55  Am.  St.  Rep.  800.  23  S.  E.  939 — 
Llndscy  v.  McClelland.  18  Wis.  484.  86  Am. 
Dec.  786 — Klauber  v.  BiRRerstaff.  47  Wla. 
555,  32  Am.  Eep.  773,  3  N.  W.  357— Curran 
V.  Witter,  68  Wis.  19,  60  Am.  Rep.  827,  tl 
N.  W.  706. 


4.  Forged  Paper, 

Recovery  Back  of  Payments  on,  see  As- 
sumpsit, 61-65. 

Payment  to  Bank  of  Its  Own  Forged  Notes 
as  Sufficient  Payment,  see  Payment.  64. 

132.  The  fact  that  on  a  settlement  of  ac- 
counts between  the  treasurer  of  the  United 
States  and  a  national  bank  a  check  or  draft 
drawn  by  the  treasurer  on  the  bank  was 
credited  to  the  bank,  on  the  supposition 
that  it  had  been  properly  paid,  when  in  fact 
it  had  been  paid  upon  a  forged  indorsement 
of  the  payee's  name,  does  not  create  any 
contract  between  the  bank  and  the  payee, 
.^^  as  to  enable  the  hitter  to  recover 
against  the  bank,  since  such  an  error  is 
open  to  correction.  First  Nat.  Bank  ▼. 
Whitman,  94  U.  S.  343.  24:  229 
Cited  In  Leather  Mfrs.  Nat.   Banic  v.  MorKSn, 

117  U.  8.  107,  29  L.  pd.  816.  6  Sup.  Ct.  Rep. 
657  — Ix'Sther  Mfrs.  Nat.  Banlc  v.  Merchants' 
Nat.  Bank.  128  U.  8.  34.  32  L.  ed.  344,  9 
Sup.  Ct.  Uep.  3 — Western  1'.  Tel<»R.  Co.  ▼. 
Bi-Metallic  Bank,  17  Colo.  A,>p.  23.%  68  Pme. 
115 — Hardy  ▼.  Chesapeake  Bank,  51  Md. 
587,  34  Am.  Rep.  325— Wind  v.  Fifth  Nat. 
Bank.  39  Mo.  App.  80--Kpnnoth  Invest.  Coi. 
T.  National  Bank,  96  .Mo.  App.  144.  70  8. 
W.  173 — ^Thomson  v.  Bank  of  British  N.  A, 
82  N.  Y.  7 — Shipman  v.  Bank  of  State.  12e 
N.  Y.  827.  12  L.R.A.  796.  22  Am.  St.  Re|». 
821.  27  N.  B.  871— Brixen  v.  Deseret  Nat- 
Bank,  5  Utah,  512,  18  Pac.  43. 

133.  Unless  there  is  something  in  the 
terms  in  which  information  aA  to  a  cheek 
is  asked  that  points  the  attention  of  IIm* 
officer  of  the  bank  on  which  it  is  drawn 
beyond  the  question  as  to  the  jonuinene^5« 
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of  the  drawer's  signature  and  the  state  of 

his  account,  his  response  that  the  check  is 

good  will  be  limited  to  them,  and  will  not 

extend  to  the  genuineness  of  the  filling  in 

of  the  check  as  to  payee  or -amount.     Espy 

V.   First  Nat.  Bank,  18  Wall.  604,     21 :  947 

Ciled  in  Orockor- Wool  worth  Nat.   Bank  v.   Ne 

vada  Bank,  139  Cal.  575,  03  L.K.A.  249,  96 

Am.  St.  Rep.  169,  73  Pac.  45(5 — Born  v.  First 

Nat.  Bank,  123  Ind.  80,  7  L.R.A.  443.  18  Am. 

St.   Rep.   312,   24   N.   E.    173 — Oppenhelm   v. 

West  Side  Bank,  22  Misc.  726,  50  N.  Y.  Supp. 

148 — Marine    Nat.    Bank    v.    National    City 

Bank,  59  N.  Y.  78,  17  Am.  Rep.  305— Clews 

▼.  Bank  of  New  York  Nat.  Bkg.  Asso.  89  N. 

Y.  422,  42  Am.  Rep.  303. 

134.  Where  a  party  to  whom  a  raised 
check  is  offered  sends  it  to  the  hank  on 
which  it  is  drawn,  for  information,  the  law 
presumes  that  the  bank  has  knowledge  of 
the  drawer's  signature  and  of  the  state  of 
his  account,  and  it  is  responsible  for  what 
mav  be  replied  on  these  points.  Espy  v. 
First  Nat.  Bank,  18  Wall.  604,  21:947 
Cited   in   First  Nat.   Bank  v.   Whitman,  94   U. 

8.  345,  24  L.  ed.  231 — CJarretson  v.  Nortli 
Atchison  Bank.  7  L.R.A.  430.  39  Fed.  166— 
Born  V.  First  Nat.  Bank,  123  Ind.  80,  7  L.R. 
A.  443,  18  Am.  St.  Rep.  312.  24  N.  E.  173— 
Citizens'  Nat.  Bank  v.  City  Nat.  Bank,  111 
Iowa,  216,  82  N.  W.  464 — Bank  of  Spring- 
field ▼.  First  Nat.  Bank,  30  Mo.  App.  277— 
Famous  Shoe  &  Clothing  Co.  v.  Crosswhlte, 
51  Mo.  App.  61 — Scott  V.  Meeker,  20  Hun. 
164 — siellng  v.  Clark,  18  Misc.  465,  41  N.  Y. 
Supp.  982 — Kahn  v.  Walton,  46  Ohio  St. 
207,   20  N.    E.   203. 

135.  [If  a  bank  accepts  a  forged  check, 
and  makes  entry  therefor  to  the  depositor's 
credit,  it  is  equivalent  to  cash  payment; 
and  the  depositor,  if  innocent,  has  a  vested 
right  to  the  sum  credited.  Levy  v.  Bank 
of  United  States  (Pa.  Sup.  Ct.)  4  Dall.  234, 

1:814] 

136.  Payment  out  of  a  depositor's  funds 
is  made  by  a  bank  at  its  peril;  and  if  loss 
occurs  by  reason  of  alterations,  forgery, 
etc.,  it  mast  fall  upon  the  bank,  except 
where  the  circumstances  work  an  estoppel 
again.st  the  depositor.  Leather  Mfrs.  Nat. 
liank  V.  Morf^an,  117  U.  S.  96,  6  Sup.  Ct. 
Ptpp,  657.  29:811 
Cited  In  .lanln  v.  London  &  S.  F.  Bank,  92  Cal. 

2.3.  14  L.R.A.  322.  27  Am.  St.  Rep.  82,  27 
Pac.  1100 — Kenneth  Invest.  Co.  v.  National 
Bank.  90  Mo.  App.  138.  70  S.  W.  173— Ship- 
man  V.  Bank  of  State,  126  N.  Y.  328,  12 
L.R.A.  796,  22  Am.  St.  Rep.  821,  27  N.  E. 
371 — Brlxen  v.  Deseret  Nat.  Bank,  5  Utah, 
512.   18  Pac.  43. 

Editorial  note. 

[Duty  to  know  signature  of  drawer.  27 
L.R.A.  '635.] 

Duties  and  liabilities  of  depositor. 

137.  Where  a  depositor  sends  his  pass 
book  to  the  bank  to  be  written  up,  it  is  his 
duty,  upon  its  return,  either  in  person  or 
by  duly  authorized  afi:ont,  within  a  reason- 
able time,  to  examine  the  account  and 
vouchers  returned,  and  give  to  the  bank 
timely  notice  of  any  objections  thereto.  If 
he  fails  so  to  do,  he  may  be  estopped  from 
questioning   the    concluaiveness    of   the    ac- 


count. Leather  Mfrs.  Nat.  Bank  v.  Morgan, 
117  U.  S.  96,  6  Sup.  Ct.  Rep.  657,  29:  811 
Cited  in  Robb  v.  Vos,  155  U.  S.  39,  39  L.  ed-. 
62,  15  Sup.  Ct.  Rep.  4 — Manhattan  Beach  Co. 
V.  named,  23  Blatchf.  500,  27  Fed.  489— 
tirst  Nat.  Bank  v.  Fourth  Nat.  Bank,  6  C. 
C.  A.  186,  16  U.  S.  App.  1,  156  Fed.  969— Por- 
ter V.  Price.  26  C.  C.  A.  72,  49  U.  S.  App.  293, 
80  Fed.  657 — Armstrong  v.  Chemical  Nat. 
Bank,  27  C.  C.  A.  617,  54  U.  S.  App.  462, 
83  Fed.  573 — Charlotte  Oil  &  Fertilizer  Co. 
V.  Hartog,  29  C.  C.  A.  61,  42  U.  S.  App.  716, 
85  Fed.  155 — Patillo  v.  Allen-West  Com- 
italssion  Co.  47  C.  C.  A.  645,  108  Fed.  730— 
Fitzgerald  r.  First  Nat.  Bank.  52  C.  C.  A. 
283,  114  Fed.  481 — Henneasy  Bros.  &  B.  Co. 
V.  Memphis  Nat.  Bank,  64  C.  C.  A.  128, 
129  Fed.  560 — Manhattan  Web  Co.  v.  Aquld- 
neck  Nat.  Bank,  133  Fed.  78— First  Nat. 
Bank  v.  Allen,  100  Ala.  482,  27  L.R.A.  430, 
46  Am.  St.  Rep.  80,  14  So.  335— Lynch  v. 
Smyth,  25  Colo.  112,  54  Pac.  634 — Woodward 
V.  Nelllgan.  39  App.  D.  C.  557 — Atlanta  Nat. 
Bank  v.  Burke,  81  Ga.  601,  2  L.R.A.  99,  7 
S.  E.  738— Continental  Nat.  Bank  v.  Metro- 
politan Nat.  Bank,  107  III.  App.  461— F. 
J.  Dewes  Brewery  Co.  ▼.  Kerwin,  107 
III.  App.  623 — Ruriger  v.  Joest,  22  Ind. 
App.  639,  52  N.  E.  764 — Farmers'  Bank  v. 
Orr,  25  Ind.  App.  88,  55  N.  E.  35 — Neal  v. 
First  Nat.  Bank,  26  Ind.  App.  511.  60  N.  E. 
104 — Young  V.  Baker.  20  Ind.  App.  139,  64 
N.  K.  54 — Wilson  Sewing  Mach.  Co.  ▼.  South- 
ern Exp.  Co.  42  La.  Ann.  598,  7  So.  710 — 
Shepard  &  M.  Lumber  Co.  v.  Eldrldge.  171 
Mass.  533,  41  L.R.A.  624,  68  Am.  St  Rep. 
446,  51  N.  B.  9 — ^Andrews  v.  Clark,  72  Md. 
436.  20  Atl.  429 — Turnbull  v.  Home  F.  Ins. 
Co.  83  Md.  323,  34  Atl.  875— Gladstone  Exch. 
Bank  v.  Keating,  94  Mich.  431,  53  N.  W. 
1110 — Scanlon-Gipson  Lumber  Co.  v.  Germa- 
nia  Bank,  90  Minn.  486.  97  N.  W.  380  — 
Wind  V.  Fifth  Nat.  Bank,  39  Mo.  App.  79— !• 
McKeen  v.  Boatmen's  Bank,  74  Mo.  App.  288 
— Quattrochl  Bros.  v.  Farmers  &  M.  Bank, 
89  Mo.  App.  508 — Todd  v.  Medlng,  56  N.  J. 
Eq.  101,  38  Atl.  349 — Kemble  v.  National 
Bank,  94  App.  Div.  547,  88  N.  Y.  Supp.  246 
— Grange  v.  Palmer,  56  Hun,  488,  31  N.  Y. 
S.  R.  612,  10  N.  Y.  Supp.  201— Dean  v.  Benu, 
69  Hun,  529,  23  N.  i.  Supp.  708 — Wachaman 
V.  Columbia  Bank,  8  Misc.  283,  28  N.  Y. 
Supp.  711 — Critten  v.  Chemical  Nat.  Bank, 
171  N.  Y.  226,  67  L.R.A.  533,  63  N.  B.  969— 
United  Security  L.  Ins.  &  T.  Co.  ▼.  Central 
Nat.  Bank,  185  Pa.  601,  42  W.  N.  C.  147,  40 
Atl.  97 — Myers  v.  Southwestern  Nat.  Bank, 
193  Pa.  12,  44  W.  N.  C.  480,  74  Am.  St.  Rep. 
r»72,  44  Atl.  280 — People's  Bank  v.  Franklin 
Bank,  88  Tenn.  308,  6  L.R.A.  726,  17  Am. 
St.  Uop.  884,  12  S.  W.  716— Welnstein  v.  Na- 
tlonal  Bank,  69  Tex.  43,  5  Am.  St.  Rep.  23,  6 
t<  \V  171 — Fifth  Nat.  Bank  v.  Iron  City  Nat. 
Bank,  92  Tex.  439,  49  S.  W.  368— Iron  City 
Nat  Bank  v.  Fifth  Nat.  Bank,  31  Tex.  Civ. 
App.  310.  71  S.  W.  61^— Brixen  v.  Deseret 
Nat.  Bank.  5  Utah,  512,  18  Pac.  43— Spargo 
V.  Nelson,  10  Utah.  279,  37  Pac.  495— Blyth 
&  F.  Co.  V.  Iloutz,  24  Utah.  72,  66  Pac.  611 
—Marrow  v.  Brinklcy,  85  Va.  62,  6  S.  E. 
605— Locklln  v.  Davis,  71  Vt.  322,  45  Atl. 
2'24 — Two  Rivers  Mfg.  Co.  v.  Day,  102  Wis. 
332.   78   N.   W.   440. 

138.  If  the  examination  of  a  depositor's 
pass  book,  upon  its  return  to  him  after  be.- 
\ng  written  up,  is  made  by  an  a^rent.  it 
must  be  done  in  good  faith  and  with  ordi- 
nary diligence;  and  where  such  agent  him- 
self commits  forgeries  which  niisli»ad  the 
bank  and  injure  the  depositor,  the  latter  M 
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not  protected,  in  the  absence  of  at  least 
reasonable  diligence  in  supervising  the  con* 
duct  of  the  agent.  Leather  Mfrs.  Nat. 
Bank  v.  Morgan,  117  U.  S.  96,  6  Sup.  Ct. 
Rep.  657,  29:811 

139.  Failure  of  the  depositor  to  discover 
the  forgery  of  the  payee's  name  to  a  check 
cannot  be  attributed  to  negligence,  since  he 
is  under  no  obligation  to  know  the  payee's 
signature.  Leather  Mfrs.  Nat.  Bank  v. 
Morgan,  117  U.  S.  96,  6  Sup.  Ct.  Rep.  657, 

29:811 

Cited  in  Wactasmann  v.  Columbia  Bank,  6  Misc. 

63,   26   N.   Y.   Supp.   885 — Shipman   v.    Bank 

of    State,    126    N.    Y.    328,    12    L.B.A.    796, 

22  Am.  St.  Rep.  821,  27  N.  E.  871. 

—  Editorial  notes. 

[Depositor's  duty  as  to  forged  checks. 
27  L.R.A.  426. 

Depositor's  right  to  recover  amount  of 
forged  or  raised  checks  paid  by  bank  as 
affected  by  the  fact  that  he  intrusted  the 
examination  of  vouchers  to  the  employee, 
who  was  guilty  of  the  original  fraud.  7 
L.RA.  (N.  S.)  7,  744.] 

e.  Oolleetiana. 

X.  In  Oeneral. 

Lien  on  Paper  Held  for  Collection,  see  infra, 

186. 
Indorsement    "for    Collection"    on    Invoices 

Accompanying  Bills  of  I/ading,  see  Bill 

of  Lading,  3. 
Disposing  after  Maturity  of  Note  Indorsed 

for  Collection,  see  Bills  and  Notes,  99. 
Implied  Agreement  Between  Banks  not  to 

Draw    Balances    from    Collections    at 

once,  see  Contracts,  24. 
Right  of  Collecting  Bank  to  Recover  Dam- 
ages on  Protest,  see  Damages,  132. 
Evidence  of  Usage,  see  Evidence,  2056. 

140.  The  deposit  in  one  bank,  of  a  bill  to 
be  collected  in  another,  is  a  common  usage, 
and  the  duty  of  the  bank  receiving  such  bill 
is  precisely  the  same  whoever  may  be  the 
owner;  and,  if  unwilling  to  undertake  the 
collection,  the  duty  ought  to  be  declined. 
Bank  of  Washington  v.  Triplett,  1  Pet.  25, 

7:37 
Cited  in  Allen  v.  Merchants  Bank,  15  Wend. 
4g7 — Diamond    Mill    Co.    v.    Groesbeck    Nat. 
Bank,  9  Tex.  Civ.  App.  34,  29  S.  W.  169. 

141.  A  correspondent  bank  receiving 
drafts  for  collection  is  liable  as  to  a  custom- 
er in  the  usual  course  of  business.  Exchange 
Nat.  Bank  v.  Third  Nat.  Bank,  112  U.  S. 
276,  5  Sup.  Ct.  Rep.  141,  28:  722 
Tradesman's   Bank  of  Pittsburgh  v.  Third 

Nat.  Bank  of  N.  Y.  122  U.  S.  293,  5  Sup. 
Ct.  Rep.  149,  28:728 

Cited  In  Citizens  Nat.  Bank  v.  Third  Nat.  Bank, 
19  Ind.  App.  83,  49  N.  B.  171— Mound  City 
Paint  &  Color  Co.  v.  Commercial  Nat.  Bank, 
4  Utah,  354,  9  Pac.  709. 

142.  The  taking  by  a  bank,  from  a 
customer,  in  the  usual  course  of  business,  of 
paper   for  collection,  is   sufficient   evidence 


of  a  valuable  consideration  for  the  serviee. 
Exchange  Nat.  Bank  v.  Third  Nat.  Baak, 
112  U.  S.  276,  5  Sup.  Ct.  Kep.  141,  28:  722 
Tradesman's  Nat.  Bank  v.  Third  Nat.  Bank, 
112  U.  S.  293,  5   Sup.  Ct.  Rep.   149, 

28:728 
Cited  in  First  Nat.  Bank  v.  fiMrst  Nat.  Bank, 
116  Ala.  532,  22  So.  976— Bailie  v.  Au- 
gusta Sav.  Bank,  95  Ga.  282,  51  Am.  St. 
Rep.  74,  21  S.  E.  717 — Irwin  v.  Reeves 
Pulley  Co.  20  Ind.  App.  124,  48  N.  E.  601 — 
Clinton  Nat.  Bank  v.  National  Park  Bank,  37 
App.  Dlv.  606,  56  N.  Y.  Supp.  244. 

143.  Where  one  bank  transmits  to  an- 
other bank  commercial  paper  for  collection, 
indorsed  "For  collection,"  under  an  agree- 
ment by  it  to  collect  at  par  and  remit  the 
1st,  11th,  and  2l8t  of  each  month,  or  at 
stated  intervals,  collections  made  by  the  lat- 
ter bank  during  the  intervals  between  the 
days  of  remitting  are  not,  under  the  agree- 
ment and  by  the  custom  of  banking,  special 
deposits,  but  the  moneys  thus  received  pass 
into  the  general  funds  of  the  bank,  to  be 
used  by  it  as  other  funds;  and  when  the 
day  for  remitting  comes,  the  remittance  ia 
to  be  made  out  of  such  general  funds.  Com- 
mercial Nat.  Bank  v.  Armstrong,  148  U.  S. 
50,  13  Sup.  Ct.  Rep.  533,  37:  363 
Cited    In    Massey    v.    Fisher,    62    Fed.    960 — 

Merchants'  Nat.  Bank  v.  School  Dist.  Ne. 
8,  36  C.  C.  A.  435,  94  Fed.  708 — Higglas 
V.  Hayden,  53  Neb.  GO.  73  N.  W.  280^ 
Peters  Shoe  Co.  ▼.  Murray,  31  Tex.  Ctr. 
App.  261,  71  8.  W.  977— Van  Ingen  v.  Feldt, 
8G  Wis.  348,  56  N.  W.  923. 

144.  Until  after  collection  and  ipomm- 
sion  of  the  proceeds  of  a  draft  received  for 
collection,  there  is  no  debt  created  therefor, 
although  the  bank  which  sent  it  for  col- 
lection had  charged  the  collecting  bank  with 
it,  subject  to  cancelation  of  the  entry  in 
case  the  draft  was  not  paid.  Old  Nat.  Bank 
V.  German-American  Nat.  Bank,  155  U.  S. 
556,  15  Sup.  Ct.  Rep.  221,  39:  259 
Cited    in    Richardson    v.    Louisville    Bk^    Oo. 

86  C.  C.  A.  313,  94  Fed.  448. 

145.  A  collecting  bank  ordinarily  becomes 
the  owner  of  money  collected  by  it  for  its 
correspondent,  and,  consequently,  a  debtor 
for  the  amount  collected,  under  obligation 
to  pay  on  demand,  not  the  identical  money 
received,  but  a  sum  equal  in  legal  value. 
But  when  a  bank  became  an  agent  to  re- 
ceive and  to  collect,  not  money,  but  Con- 
federate notes  or  promises,  the  obligation  it 
assumed  was  to  pay  Confederate  notes 
when  they  should  be  demanded.  Planters' 
Bank  v.  Union  Bank,  16  Wall.  483.  21:  478 
Cited   in    Henry    ▼.    Northern    Bank,    63    Ala. 

547 — Oresham  v.  Crossland,  59  Ga.  280 — 
Lansing  v.  Wood,  67  Mich.  211,  23  N.  W. 
769 — State  v.  Carson  City  Sav.  Bank,  17 
Nev.  152,  30  Pac.  703 — Cabada  v.  De  Jongk, 
1  W.  N.  C.  344— Jockusch  v.  Towsey,  51 
Tex.  132 — Zinn  v.  Mendel,  9  W.  Va.  592^ 
State  V.  Shove,  96  Wis.  8,  37  L.R.A.  140, 
65  Am.  St  Rep.  17,  70  N.  W.  812.. 

Editorial  note. 

[Trusts  in  proceeds  of  ooUeetkm  ^7  ^ 
solvent    32  hSJL  716.] 
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Collecting  tMink  as  agent  of  holder  of 
paper. 

146.  A  collecting  bank  is  agent  of  the 
holder,  and  not  of  the  drawer  of  an  obliga- 
tion, and,  consequently,  it  may  so  act  as 
to  discharge  the  drawer,  without  becoming 
liable  to  ita  principal.  Bank  of  Washington 
V.  Triplett,  1  Pet.  25,  7:  37 
Cited   in   Haddock   v.   Citizens   Nat.   Bank,   53 

Iowa.  547,  6  N.  W.  766. 

147.  A  collecting  bank  is  the  agent  of 
the  holder  of  an  obligation  lodged  with  it 
for  collection,  and  in  no  sense  the  agent  of 
the  maker.  Dodge  v.  Freedman's  Sav.  & 
T.  Co.  93  U.  S.  379,  23:  920 
Cited  In  McDonnell  v.  Burns,  28  C.  C.  A.  176, 

55  U.  S.  App.  233,  83  Fed.  868— Morris 
y.  Eufaula  NAt.  Bank,  122  Ala.  591,  82  Am. 
Bt.  Rep.  95,  25  So.  499 — Anderson  v.  Gill, 
79  Md.  818,  26  L.R.A.  204,  47  Am.  St.  Rep. 
402,   20   Atl.   527. 

148.  When  an  obligation  is  lodged  with 
A  bank  for  collection,  the  bank  becomes  the 
agent  of  the  payee  or  obligee  to  receive  pay- 
ment only.    Ward  v.  Smith,  7  Wall.  447, 

19:  207 
Cited  In  Ilgenfrits  ▼.  Mutual  Ben.  L.  Ins.  Co. 
81  Fed.  81. 

149.  A  bank  is  not  the  agent  of  the  payee 
for  collection  of  bonds  not  deposited  with 
it.  although  payable  there.  Ward  v.  Smith, 
7  Wall.  447:  19:207 
Cited  in  Mutual  Ben.  L.  Ins.  Co.  v.  Miles.  81  Fed. 

35 — Hollinshead  v.  John  Stuart  &  Co.  (Hol- 
ilnshead  v.  Globe  Invest.  Co.)  8  N.  D.  43, 
42  L.R.A.  664,  77  N.  W.  89— Scott  v.  Gil- 
key.  49  111.  App.  122— Glatt  v.  Fortman, 
120  Ind.  386,  22  N.  B.  300 — Dillingham  v. 
Parks,  30  Ind.  App.  71,  65  N.  B.  300— Bank 
of  Montreal  v.  Ingerson,  105  Iowa,  361,  76 
N.  W.  351 — ^Trowbridge  v.  Ross,  105  Mich. 
600,  63  N.  W.  534— St.  Paul  Nat.  Bank  v. 
Cannon.  46  Minn.  99,  24  Am.  St.  Rep.  189, 
48  N.  W.  526 — Adams  v.  Hackensack  Improv. 
Commission,  44  N.  J.  L.  645.  43  Am.  Rep. 
406— Blakeslee  v.  Hewett,  76  Wis.  343.  44 
N.  W.  1105. 

150.  Bankers  are  not  agents  of  the  owner 
to  receive  payment  of  notes  by  reason 
simply  of  the  fact  that  the  notes  were  made 
payable  at  their  bank;  and  moneys  left 
with  them  to  be  used  as  payment  are  not 
thereby  the  moneys  of  the  owner  of  the 
notes.  Cheney  v.  Libby,  134  U.  S.  68,  10 
Sup.  a.  Rep.  498,  33:  818 
Cited  In  Cheney  v.  Bilby,  20  C.  C.  A.  297,  36 

U.  S.  App.  720,  74  Fed.  57 — Bank  of  Mon- 
treal V.  Ingerson,  105  Iowa,  361,  75  N.  W. 
351 — Trowbridge  v.  Ross,  105  Mich.  600, 
63  N.  W.  534 — White  v.  Kehlor,  85  Mo. 
App.  562 — Chapman  v.  Wagner,  1  Neb. 
(Unof.)  495,  96  N.  W.  412— Bartel  ▼.  Brown, 
104  Wis.  498.  80  N.  W.  801. 

—  Editorial  note. 

[Subagency  of  collecting  bank.  7  L.RA. 
852.] 

Title  to   paper;    notice   from   indorse- 
ment. 

See  also  supra,  145. 

150a.  The  indorsement  "For  collection," 
of  commercial  paper  to  a  bank  as  ag(»nt,  is 
notice  that  ita  possession  is  that  of  agent, 


and  not  of  owner.    Ck)mmercial  Nat.  Bank  v. 

Armstrong,  148  U.  S.  50,  13  Sup.  Ct.  Rep. 

533,  37:  363 

Cited  in  Old  Nat.  Bank  t.  German-American 
Nat.  Bank,  155  U.  S.  562,  39  L.  ed.  262. 
15  Sup.  Ct.  Rep.  221 — United  States  y. 
American  Bxch.  Nat.  Bank,  70  Fed.  233 — 
City  Bank  v.  Blackmore.  21  C.  C.  A.  516, 
43  U.  8.  App.  617,  75  Fed.  774— First  Nat. 
Bank  v.  Wilmington  &  W.  R.  Co.  23  C.  C. 
A.  202,  42  U.  S.  App.  232,  77  Fed.  402— 
Independent  District  v.  Beard,  83  Fed.  10 — 
Quln  V.  Earle,  96  Fed.  732— National  Bank 
of  Commerce  v.  Johnson,  6  N.  D.  184.  69 
N.  W.  49 — American  Exch.  Nat.  Bank  y. 
Theummler,  195  111.  100,  58  L.R.A.  55,  88 
Am.  St.  Rep.  177,  62  N.  E.  932— American 
Bxch.  Nat.  Bank  v.  Theummler,  94  111.  App. 
625 — Bank  of  Clarke  County  v.  Gllman,  81 
Hun,  491,  30  N.  Y.  Supp.  1111— Capital  Nat. 
Bank  v.  Coldwater  Nat.  Bank,  49  Neb.  791, 
59  Am.  St.  Rep.  572,  69  N.  W.  115— First 
Nat.  Bank  y.  Dayls,  114  N.  C.  346,  41  Am. 
St.  Rep.  795,  19  S.  E.  280— Wlnfield  Nat. 
Bank  y.  McWilUams,  9  Okla.  506,  60  Pac.  229 
— State  V.  Shoye,  06  Wis.  8,  37  L.B.A.  145, 
65  Am.  St.  Rep.  17,  70  N.  W.  312. 

Measure   of   care  of   collecting   bank; 
liability. 

Presumption  and  Burden  of  Proof,  see 

Evidence,  361. 
Evidence  of  Usage,  see  Evidence,  2058. 
See  also  Bills  and  Notes,  145. 

151.  When  drafts  are  sent  from  one  bank 
to  another  for  collection  and  remittance,  the 
measure  of  duty  of  the  collecting  bank  is 
the  exercise  of  ordinary  care  and  reasonable 
diligence.  National  Bank  of  Commerce  v. 
Merchants'  Nat.  Bank,  91  U.  S.  92,  .23:  208 
Cited  In  Bank  of  Bay  Blscayne  v.  Monongahela 

Nat.  Bank,  126  Fed.  437 — Anderson  v.  First 
Nat.  Bank.  4  N.  D.  196,  59  N.  W.  1029 — 
Coquard  v.  Welnsteln,  16  Mont.  317,  40 
Pac.  696 — Diamond  Mill  Co.  y.  Groesbeck 
Nat.  Bank,  9  Tex.  Qv.  App.  33,  29  S.  W. 
169. 

152.  The  holder  of  a  bill  of  exchange  lost 
by  a  bank  to  which  it  was  sent  for  collec- 
tion, who  thereby  loses  his  remedy  against 
the  drawer  and  indorser,  is  entitled  to  one 
against  the  bank  through  whose  negligence 
the  bill  was  lost.  Chicopee  Bank  v.  Seventh 
Nat  Bank,  8  Wall.  641,  19:  422 

153.  A  bank  negligently  takes  an  insuffi- 
cient acceptance  wliere,  without  notice  to  its 
customer,  it  permits  a  draft  drawn  upon  a 
corporation,  or  upon  a  person  as  an  officer 
thereof,  to  be  accepted  by  such  person  indi- 
vidually, and  this  although  on  the  face  of 
the  drafts  the  address  is  insufficient,  espe- 
cially where  the  customer,  in  transmitting, 
specifics  that  the  drafts  are  upon  the  cor- 
poration. Exchange  Nat.  Bank  v.  Third 
Nat.  Bank,  112  U.  S.  276,  5  Sup.  Ct.  Rep. 
141,  28: 722 

154.  If  a  bank  fail  to  demand  payment  of 
a  bill  held  for  collection,  it  makes  the  bill 
its  own  and  becomes  liable  for  the  amount. 
Bird  V.  Louisiana  State  Bank,  93  U.  S.  96, 

23:  818 
Bank  of  Washington  v.  Triplett,  1  Pet.  25, 

7:  37 
Cited  in  Bank  of  Washington  v.  Bank  of  Unlt^ 
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ed  States.  4  Cranch,  C.  C.  87.  Fed.  Cas. 
No.  947 — Central  Georgia  Bank  v.  Cleve- 
land Nat.  Bank,  59  Ga.  07."  - -Tvson  v.  State 
Bank,  6  Blackf.  227,  38  Am.  Dec.  1.S9— 
Neal  V.  Taylor,  9  Bush,  387 — Armington  ▼. 
New  Orleans  GasUgbt  &  Bkg.  Co.  15  La. 
416,  35  Am.  Dec.  205 — Capitol  State  Bank 
▼.  Lane,  52  Miss.  681 — liuff  v.  Hatch,  2 
Disney    (Ohio)    66. 

—  Ekiitorial  note. 
Liability  for  collections.       7:  37;  37:  363 

Default  of  correspondent. 

155.  Where  a  bank  in  Pittsburgh  sent  to 
a  bank  in  New  York,  for  collection,  certain 
unaccepted  drafts,  and  the  New  York  bank 
sent  them,  for  collection,  to  a  bank  in 
Newark,  and  the  Newark  bank  took  insuffi- 
cient acceptances,  but  no  notice  of  that  fact 
was  given  to  the  Pittsburgh  bank  until  after 
the  first  one  of  the  drafts  had  matured,  and 
in  the  meantime  the  drawers  and  an  in- 
dorser  had  become  insolvent,  the  New  York 
bank  is  liable  to  the  Pittsburgh  bank  for 
such  damages  as  it  suffered  by  the  negli- 
gence of  the  Newark  bank.  Exchange  Nsit. 
Bank  v.  Third  Nat.  Bank,  112  U.  S.  276. 
5  Sup.  Ct.  Rep.  141,  28:  722 
Trademan's  Nat.  Bank  v.  Third  Nat.  H.ink, 

112  U.  S.  293,   5   Sup.  Ct.   Rep.   149, 

28:  728 
Cited  In  National  Exch.  Bank  v.  Beal,  50  Fed. 
358 — German  Nat.  Bank  v.  Burns,  12  Colo. 
543,  21  Pac.  714 — Commercial  Bank  ▼.  Red 
River  Valley  Nat.  Bank,  8  N.  D.  387,  79 
N.  W.  859 — Sherman  v.  Port  Huron  Engine 
ft  Thresher  Co.  13  S.  D.  100,  82  N.  W.  413 
— Strelssf^uth  v.  National  German-American 
Bank,  43  Minn.  52.  7  L.R.A.  364,  19  Am. 
St.  Rep.  213.  44  N.  W.  797— Ft.  Dearborn 
Nat.  Bank  v.  Security  Bank,  87  Minn. 
84,  91  N.  W.  257 — ^Power  v.  First  Nat. 
Bank.  6  Mont.  267,  12  Pac.  597— War- 
ren V.  Merchants  Exchange.  52  Mo.  App. 
165 — Dale  v.  Hephurn.  11  Misc.  289,  32 
N.  Y.  Supp.  269 — St.  Nicholas  Bank  v.  State 
Nat.  Bank,  59  Hun.  385.  12  N.  Y.  Supp. 
864— Naser  v.  First  Nat.  Bank,  116  N.  Y. 
498,  22  N.  B.  1077— Corn  Exch.  Bank  v. 
Farmers'  Nat.  Bank.  118  N.  Y.  447,  7  L. 
R.A.  560,  23  N.  E.  92,3— State  Nat.  Bank 
V.  Thomas  Mf^.  Co.  17  Tex.  Civ.  A  pp.  215, 
42  S.  W.  1016— Mound  City  Paint  &  Color 
Co.  T.  Commercial  Nat.  Bank,  4  Utah,  354, 
9  Pac.  709. 

156.  Where  a  bank,  as  a  collection  agent, 
receives  a  note  for  the  purposes  of  collec- 
tion, its  position  is  that  of  an  independent 
contractor,  and  the  instruments  employed  by 
such  bank  in  the  business  contemplated  are 
its  agents,  and  not  the  subagents  of  the 
owner  of  the  note.  Hoover  v.  Wise.  91  U. 
S.  308,  23:  392 
Disapproved  In  First  Nat.  Bank  v.  SprsKuo.  :M 

Neb.  322.  15  L.R.A.  500,  33  Am.  St.  Uep. 
644,  51   N.  W.  840. 

Cited  in  Exchanffe  Nat.  Bank  v.  Third  Nat. 
Bank,  112  U.  S.  282,  28  L.  ed.  725,  5  Sup. 
Ct.  Rep.  141 — National  Exch.  Bank  v.  Beal, 
.^O  Fed.  358 — Simpson  v.  Waldby,  03  Mich. 
452,  30  N.  W.  199— Third  Nat.  Bank  v. 
Vlcksburj?  Bank,  61  Mlsa.  119,  48  Am.  Kep. 
78 — Hill  V.  Morris.  15  Mo.  App.  330— Power 
V.  First  Nat.  Bank,  6  Mont.  265.  12  Pac. 
597 — Star  F.  Ins.  Co.  v.  New  Hampshire 
Nat.  Bank,  60  N.  H.  446  — Naser  v.  First 
Nat.  Bank,  116  N.  Y.  498,  22  N.   E.   1077— 


First  Nat.  Bank  ▼.  Butler,  41  Ohio  St.  528, 
52  Am.  Rep.  94 — Harrington  v.  Merchants* 
Nat.  Bank,  17  Phila.  42,  41  Phlla.  Leg. 
Int.  272— Merchants'  Nat.  Bank  r.  Good- 
man, 109  Pa.  428,  58  Am.  Rep.  728,  2  Atl. 
687— City  Bank  v.  Weiss,  67  Tex.  334,  00 
Am.   Rep.  29.  3   S.   W.  299. 

Default  of  notary. 

157.  By  the  law  of  Mississippi,  the  duty 
of  a  bank  receiving  commercial  paper  for 
collection,  in  case  of  nonpayment,  is  to 
place  the  paper  in  the  hands  of  a  notary 
public,  to  be  proceeded  with  in  such  manner 
as  to  charge  the  parties  to  it  and  secure  the 
rights  of  the  real  owners;  and  the  bank  is 
not  liable  in  such  cases  for  the  failure  of  the 
notarv  to  perform  his  duty.  Britton  v. 
Niccoils,  104  U.  S.  757.  26:  917 
DisUni/uished  in  Exchange  Nat.  Bank  ▼.  Third 

Nat.  Bank,  112  U.  8.  284,  28  L.  ed.  725.  5 
Sup.  Ct.  Rep.  141. 

Cited  in  Plymouth  County  Bank  ▼.  Gllman, 
9  S.  D.  283.  62  Am.  St.  Rep.  868,  68  N.  W. 
735 — May  v.  Jones,  88  Ga.  311,  16  L.R.A. 
638,  30  Am.  St.  Rep.  154.  14  S.  E.  552 — 
Power  V.  First  Nat.  Bank,  6  Mont.  267»  12 
Pac.  597— First  Nat.  Bank  v.  Butler.  41 
Ohio  St.  526,  52  Am.  Rep.  94 — Rose  v.  Mc- 
Cracken,  20  Tex.  Civ.  App.  639.  50  S.  W. 
152. 

158.  A  notary  public  to  whom  a  bank  in 
Mississippi  gives  a  note  which  it  has  re* 
ceived  for  collection  is  the  subagent  of  the 
owner  of  the  note,  and  not  the  agent  of  the 
bank.     Britton  v.  Niccoils,   104   U.   S.    757, 

26:  917 
Cited  in  Ohio  Nat.  Bank  v.  Hopkins.  8  App. 
D.  C.  153 — First  Nat.  Bank  v.  German  Bank* 
107  Iowa.  545.  44  L.R.A.  134,  70  Am.  St. 
Rep.  216,  78  N.  \V.  195— Davey  ▼.  Ruffd, 
14  Pa.  Co.  Ct.  276,  3  Pa.  Dlst.  R.  78 — 
Williams  V.  Planters'  ft  M.  Nat.  Bank,  91 
Tex.  656,  45  S.  W.  690. 

^  Editorial  note. 

Liability  of  bank  for  notary's  neglect  to 
protest  negotiable  paper.  16:  466 

Liability   of  bank   receiving   paper   for 
collection  in  other  place. 

159.  A  bank  to  which  a  bill  has  been 
delivered  to  be  transmitted  to  amlher  place 
to  be  collected  performs  its  duty  by  to 
transmitting  it;  and  the  whole  responHiWl- 
ity  of  collection  devolves  on  the  bank  re- 
ceiving the  bill.  Bank  of  Washington  ▼. 
Triplett.  1  Pet.  25,  7:  87 
Distinucished  in  Exchange  Nat.  Bank  v.  Third 

Nat.  Bank,  112  U.  S.  282,  28  L.  ed.  726,  6 
Sup.  Ct.  Rep.  141. 

Cited  In  Kent  v.  DaWson  Bank,  13  BlatchC 
240,  Fed.  Cas.  No.  7.714 — TumbuU  r.  Tbon- 
as.  1  Hughes.  176,  Fed.  Cas.  No.  14.243 — 
Knst  Haddam  Bank  v.  Scovil,  12  Conn.  S14 
— Plymouth  County  Bank  v.  Gilman,  9  6. 
I).  284,  62  Am.  St.  Rep.  868.  68  N.  W.  739— 
BalUe  V.  Augusta  Sav.  Bank,  05  Ga.  282.  SI 
Am.  St.  Rep.  74,  21  S.  B.  717 — Aetna  Ina 
Co.  V.  Alton  City  Bank.  25  Hi.  246.  79 
Am.  Dec.  328 — Drovers'  Nat.  Bank  ▼.  Aniclo- 
Amerlcan  Packing  &  Provision  Co.  18  III. 
App.  192 — Waterloo  Mill.  Co.  v.  Knenster, 
68  111.  App.  67 — Irwln  v.  Reeve*  Pulley  Co. 
20  Ind.  App.  115.  48  N.  B.  601 — Quelich  r. 
National  State  Bank.  .56  Iowa.  436.  41  Am. 
Rep.  110,  9  N.  W.  328 — Bank  of  LlndAbors 
V.  Ober,  31  Kan.  603,  3  Pac.  324 — ^Beacb  v. 
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Moser.  4  Kan.  App.  72,  48  Pac.  202 — Fabens 
T.  Mercantile  Bank,  23  Pick.  332,  34  Am. 
Dec.  59 — Freeman's  Nat.  Bank  v.  National 
Tube  Works  Co.  151  Mass.  418,  8  L.R.A. 
46,  21  Am.  St.  Rep.  461,  24  N.  B.  779— 
Simpson  V.  Waldby.  63  Mich.  448,  30  N.  W. 
109 — Mayer  v.  McLure,  36  Miss.  404,  72 
Am.  Dec.  190 — Daly  v.  Butchers'  &  D. 
Bank,  56  Mo.  100,  17  Am.  Rep.  663 — Power 
T.  First  Nat.  Bank.  6  Mont.  256,  12  Pac. 
697 — Titus  V.  Mechanics*  Nat.  Bank,  35  N. 
J.  L.  594 — Commercial  Bank  v.  Udion  Bank, 
19  Barb.  403 — Smith  v.  Essex  County  Bank, 
22  Barb.  630 — Bank  of  Orleans  v.  Smith,  3 
Hill,  563 — Naser  v.  First  Nat.  Bank,  36 
Hun,  344 — Montf^omery  County  Bank  v.  Al- 
bany City  Bank,  7  N.  Y.  462 — Naser  v.  First 
Nat.  Bank.  116  N.  Y.  500,  22  N.  B.  1077— 
Harrington  v.  Merchants'  Nat.  Bank,  17 
Phila.  42 — Mechanics  Bank  v.  Earp,  4  Rawie, 
386 — Merchants'  Nat.  Bank  v.  Goodman,  109 
Pa.  427,  58  Am.  Rep.  728,  2  Atl.  687. 

Payment  of  collections  in  depreciated 
currency. 

Measure  of  Indebtedness  in  Case  of 
Collection  in  Confederate  Currency, 
see  Damages,  126. 

160.  Where  a  Chicago  bank  received  notes 
for  collection  from  a  New  York  bank  and 
took  payment  in  notes  depreciated  10  per 
cent,  having  previously  notified  its  cor- 
respondents that  it  should  be  compelled  to 
place  all  funds  received  on  collections  to 
their  credit  in  such  currency,  and  thereupon 
gave  credit  for  the  amount,  and  used  the 
money  in  its  own  business,  it  could  not, 
when  called  upon  some  time  after,  pay  the 
amount  collected  in  the  same  kind  of  cur- 
rency, then  depreciated  50  per  cent,  but 
must  pay  the  value,  in  coin,  of  the  cur- 
rency at  the  time  it  was  received.  Marine 
Bank  v.  Fulton  County  Bank,  2  Wall.  252, 

17:  785 
Distinguished  in  St.  Louis  v.  Johnson,   5  Dill. 

252,   Fed.   Cas.   No.   12,235. 

Cited  in  Thompson  v.  Ri^gs,  5  Wall.  678,  18 
L.  ed.  707— National  Bank  v.  Millard,  10 
Wall.  155.  19  L.  ed.  899— Planters'  Bank  v. 
Union  Bank,  16  Wall.  503,  21  L.  ed.  481 — 
Oulton  ▼.  German  Sav.  &  L.  Asso.  17  Wall. 
122.  21  L.  ed.  621— Scammon  v.  Klmbnll.  92 
U.    S.    370,    23    L.   ed.    486,    13   Nat.    Bankr. 

'  Reg.  453— Phoenix  Bank  v.  Rialey,  111  V. 
8.  127,  28  L.  ed.  375.  4  Sup.  Ct.  Rep.  322— 
Laclede  Bank  v.  Schuler,  120  U.  S.  514.  30 
L.  ed.  705,  7  Sup.  Ct.  Rep.  644 — Commercial 
Nat.  Bank  v.  Armstrong,  148  U.  S.  59.  37 
L.  ed,  366,  13  Sup.  Ct.  Rep.  533 — Davia  v. 
Elmlra  Sav.  Bank,  161  U.  S.  288,  40  L. 
ed.  702,  16  Sup.  Ct.  Rep.  502— United  States 
v.  Ward  well,  172  XJ.  S.  55,  43  L.  ed.  563,  19 
Sup.  Ct.  Rep,  86 — Re  Corn  Exch.  Bank,  15 
Nat.  Bankr.  Reg.  219,  Fed.  Cas.  No.  3,243 — 
Phelan  v.  Iron  Mountain  Bank,  4  Dill.  92, 
16  Nat.  Bankr.  Reg.  310,  Fed.  Cas.  No. 
11,069 — Rosenthal  v.  Mastin  Bank,  17 
Blatchf.  321,  Fed.  Cas.  No.  12,063 — German 
Sav.  Inst.  V.  Adae,  1  McCrary,  503,  8  Fed. 
107 — St.  Louis  &  S.  F.  R.  Co.  v.  Johnston, 
23  Blatchf.  491,  27  Fed.  245— PVanklin 
County  Nat.  Bank  v.  Beal,  49  Fed.  607 — 
Montagu  v.  Pacific  Bank,  81  Fed.  604 — More- 
land  V.  Brown,  30  C.  C.  A.  25,  56  U.  S.  App. 
722,  86  Fed.  250— Merchants'  Nat.  Bank  v. 
School  Dist.  No.  8.  36  C.  C.  A.  435,  94  Fed. 
708— Schinottt  v.  Whitney,  130  Fed.  781— 
Winter  v.  Mobile  Sav.  Bank,  54  Ala.  174—  [ 
Hlmstedt   V.    German    Bank,   46   Ark^   040-^ 


Boettcher  v.  Colorado  Nat.  Bank,  16  Colo. 
22,  24  Pac.  582 — Allibone  v.  Ames,  9  8.  D. 
78,  33  L.R.A.  587,  68  N.  W.  165— Collins  v. 
State,  33  Fla.  441,  15  So.  214 — Ansley  v. 
Anderson,  35  Ga.  16 — Fannin  v.  Thomason, 
50  Ga.  617 — Georgia,  R.  &  Bkg.  Co.  v.  Dab- 
ney,  62  Ga.  522 — First  Nat.  Bank  v.  Brooks, 
22  111.  App.  252— Union  Nat.  Bank  v.  Citi- 
zens Bank,  153  Ind.  54,  54  N.  B.  97 — Lowry 
V.  Polk  County,  51  Iowa,  52,  33  Am.  Rep. 
114,  49  N.  W.  1049^Independent  District 
V.  King,  80  Iowa,  500,  45  N.  W.  908 — Arm- 
strong V.  National  Bank,  90  Ky.  437,  9  L. 
R.A.  554,  14  S.  W.  411 — Schmidt  v.  Barker, 
17  La.  Ann.  264,  87  Am.  Dec.  527 — State  ex 
rel.  Glrardey  v.  Southern  Bank,  33  La.  Ann. 
961 — Perley  v.  Muskegon  County,  82  Mich. 
136,  20  Am.  Rep.  637 — Grammel  v.  Carmer, 
56  Mich.  203.  54  Am.  Rep.  363,  21  N.  W. 
418— Lansing  v.  Wood,  57  Mich.  211,  23  N. 
W.  769— Wallace  v.  Stone,  107  Mich.  193, 
65  N.  W.  113— Davis  v.  Smith,  29  Minn.  202, 
12  N.  W.  531 — Paul  v.  Draper,  158  Mo.  200, 
81  Am.  St.  Rep.  296.  69  S.  W.  77 — Kenneth 
Invest.  Co.  v.  National  Bank,  96  Mo.  App. 
138,  70  S.  W.  173— State  ex  rel.  First  Nat. 
Bank  v.  Bartley,  39  Neb.  365,  23  L.R.A.  71, 
58  N.  W.  172— Nichols  v.  State,  46  Neb. 
718,  66  N.  W.  774— State  v.  Carson  City 
Sav.  Bank,  17  Nev.  152,  30  Pac.  703 — 
Aetna  Nat.  Bank  v.  Fourth  Nat.  Bank,  46 
N.  Y.  86,  7  Am.  Rep.  314— First  Nat.  Bank 
V.  Ocean  Nat.  Bank,  60  N.  Y.  288,  19  Am. 
Rep.  181 — Pattison  v.  Syracuse  Nat.  Bank, 
80  N.  Y.  96,  36  Am.  Rep.  582 — Shipman 
V.  Bank  of  State,  126  N.  Y.  327,  12  L.R.A. 
796,  22  Am.  St.  Rep.  821,  27  N.  B,  371— 
Boyden  v.  Bank  of  Cape  Fear,  65  N.  C.  17 — 
First  Nat.  Bank  v.  Davis,  114  N.  C.  345. 
41  Am.  St.  Rep.  795,  19  S.  E.  280— Bank 
of  Blackwell  v.  Dean,  9  Okla.  631,  60  Pac. 
226 — Shute  v.  Hinman,  34  Or.  583,  47  L.R. 
A.  266.  58  Pac.  882 — Com.  v.  Darlington, 
8  Pa.  Dist.  R.  237 — Farmers'  k  M.  Nat.  Bank 
V.  Ciiyler,  9  Pa.  Dist.  R.  539 — Foulker  v. 
Union  Bkg.  Co.  6  W,  N.  C.  110— Fifth 
Nat.  Bank  v.  Ashworth,  123  Pa.  218,  2 
L.R.A.  493,  16  Atl.  596— Whaley  v.  Bank 
of  Charleston,  5  8.  C.  N.  S.  104 — Leaphart 
V.  Commercial  Bank,  45  S.  C.  507,  33  L.R.A. 
702,  55  Am.  St.  Rep.  800,  23  S.  E.  939— 
Robinson  v.  Gardiner,  18  Gratt.  612 — Bow- 
man V.  First  Nat.  Bank,  9  Wash.  618,  43 
Am.  St.  Rep.  870,  38  Pac.  211 — Zinn  v. 
Mendel,  9  W.  Va.  592 — Blakeslee  v.  Hewett, 
76  Wis.  343,  44  N.  W.  1105— State  v.  Shove. 
96  Wis.  8,  37  L.R.A.  146,  65  Am.  St.  Rep. 
17,  70  N.  W.  312. 

Correspondent's    right    to    retain    pro- 
ceeds. 

161.  A  bank  receiving  a  note  indorsed  to 
it  "for  collection"  cannot  retain  the  pro- 
ceeds to  apply  to  a  balance  due  from  the 
bank  sending  it,  unless  authorized  by  some 
course  of  dealing,  or  by  some  other  matter 
outside  of  the  indorsement.  Sweeney  v. 
Easter,  1  Wall.  166,  17:  681 

DifitiPf/uished  in   Hyde  v.   First  Nat.  Bank,  7 

BIss.    160,    Fed.    Cas.    No.    6,970 — Ayres    v. 

Farmers'   &  M.   Bank,   79  Mo.  426,  49   Am. 

Rep.  235. 
Cited  in  Commercial   Nat.  Bank  v.  Armstrong, 

148  U.  S.  56,  37  L.  ed.  366,  13  Sup.  Ct.  Rep. 

533 — Old    Nat.    Bank    v.    German-American 

Nat.  Bank,  155  U.  S.  562,  39  L.  ed.  262.  15 

Sup.  Ct.  Rep.  221— Re  Howard,  6  Nat.  Bankr. 

Reg.  376,  Fed.  Cas.  No.  6,751— Sparhawk  v. 

Drexel.   12  Nat,  Bnnkr.   Reg.  459,   Fed.   Cas. 

No.  13,204 — Bank  of  the  Metropolis  v.  First 

Nat.   Bank,    22   Blatchf.   60.    19    Fed.   303 — 

Vickrey  v.   State  Sav.   Asso.  21   Fed.  773— 


944 


BANKS,  I.  e,  2. 


FUtta  Nat.  Bank  ▼.  ArmstroDg,  40  Fed.  48 
— Commercial  Nat.  Bank  v.  Hamilton  Nat. 
Bank,  42  Fed.  881 — Williams  v.  Jones,  77 
Ala.  305— Wyman  v.  Colorado  Nat.  Bank. 
5  Colo.  37,  40  Am.  Rep.  133 — National  Bank 
V.  Johnson,  6  N.  D.  184,  69  N.  W.  49— Cen- 
tral B.  Co.  V.  First  Nat.  Bank.  73  Ga.  385 — 
First  Nat.  Bank  v.  First  Nat.  Bank,  70 
Ind.  567,  40  Am.  Rep.  261 — Irwin  v.  Reeves 
Pulley  Co.  20  Ind.  App.  120,  48  N.  E.  601— 
Wood  ▼.  Boylston  Nat.  Bank,  129  Mass. 
360,  87  Am.  Rep.  366 — Manufacturers'  Nat. 
Bank  ▼.  Continental  Bank,  148  Mass.  558, 
2  L.R.A.  701,  12  Am.  St.  Rep.  508,  20  N.  K. 
193 — ^Freeman's  Nat.  Bank  v.  National  Tube 
Works  Co.  151  Mass.  418,  8  L.R.A.  40,  21 
Am.  St.  Rep.  461,  24  N.  E.  779 — Delahunty 
T.  Central  Nat.  Bank,  37  App.  Dlv.  441,  56 
N.  Y.  Supp.  39 — Bank  of  New  Hanover  v. 
Williams,  79  N.  C.  141 — Sparhawk  v.  Drexel, 
1  W.  N.  C.  562— City  Bank  v.  Weiss,  67  Tex. 
334,  60  Am.  Rep.  29,  3  S.  W.  299 — Carroll 
T.  Exchange  Bank,  30  W.  Va.  628,  8  Am. 
St  Rep.  101,  4  S.  B.  440. 

2.  Insolvency. 

Effect  on  Payments  Received  throufldi  Clear- 
ing House,  see  Bankruptcy,  219,  220. 

162.  If  paper  received  for  collection  is 
sent  by  the  agent  bank  for  collection  to 
other  banks  to  which  it  is  indebted,  and  the 
collections  when  made  are  entered  on  their 
books  as  a  credit  to  such  indebtedness  before 
the  insolvency  of  the  agent  bank  is  dis- 
closed, they  are  to  be  considered  as  reduced 
to  the  possession  and  as  having  passed  into 
the  general  funds  of  the  agent  bank,  and  the 
relation  of  debtor  and  creditor  is  created 
between  the  agent  bank  and  the  bank  from 
which  it  received  the  paper  for  collection. 
Commercial  Nat.  Bank.  v.  Armstrong,  148 
U.  S.  50,  13  Sup.  Ct.  Rep.  533,  37:  363 
Oiied  in  Continental  Nat.  Bank  y.  First  Nat. 

Bank,  84  Miss.  110,  36  So.  1801— Gulgnon 
First  Nat.  Bank,  22  Mont.  145,  55  Pac.  1051 
—Van  Ingen  ▼.  Feldt,  86  Wis.  348,  56  N. 
W.  923. 

163.  Where  a  bank  transmits  paper  for 
collection  to  another  bank  which  sends  it  to 
other  banks,  its  subagents,  for  collection, 
and  then  becomes  insolvent,  and  the 
moneys  arising  from  such  collections 
are  subsequently  paid  over  by  such  sub- 
agents  to  the  receiver  of  the  insolvent 
bank,  they  are  traceable  as  separate  and 
specific  funds,  and  the  remitting  bank  is  en- 
titled to  have  them  paid  to  it  by  such  re^ 
ceiver  out  of  the  assets  in  his  hands.  Com- 
mercial Nat.  Bank  ▼.  Armstrong,  148  U.  S. 
50,  13  Sup.  Ct.  Rep.  533,  37:  363 
Cited  In  Bcal  v.  National  Exch.  Bank,  5  C.  C. 

A.  305,  5  U.  S.  App.  376,  55  Fed.  895 — An- 
heuser-Busch Brewing  Co.  v.  Clayton,  6  C. 
C.  A  109.  13  U.  S.  App.  295,  56  Fed.  760— 
RpoKane  County  v.  Clark,  61  Fed.  541 — 
Richardson  v.  Louisville  Bkg.  Co.  36  C.  C.  A. 
313,  04  Fed.  448 — Richardson  v.  New  Or- 
leans Coffee  Co.  43  C.  C.  A.  586,  102  Fed. 
788 — Peoples  Bank  ▼.  Jefferson  County  Sav. 
Bank,  106  Ala.  532,  64  Am.  St.  Rep.  59.  17 
So.  728 — Henderson  v.  O'Conor,  106  Cal.  392, 
39  Pac.  786 — ^Nashville  Produce  Co.  v.  Sew- 
ell.  121  Ga.  280,  48  S.  E.  945— Branch  v. 
United  States  Nat.  Bank,  50  Neh.  474,  70  N. 
W.  34 — Bruner  v.  First  Nat.  Bank,  97  Tenn. 


o46,  34  L.R.A.  535.  87  8.  W.  286— FVwter  ▼. 
Rincker,  4   Wyo.  493,  85  Pac  470. 

164.  Crediting  the  proceeds  of  a  draft  to 
a  bank  which  sent  it  for  collection,  and 
which  was  itself  only  an  agent  for  collec- 
tion, cannot  constitute  payment  to  the 
owner,  when  it  was  done  after  such  bank 
had  stopped  business  and  was  in  the  hands 
of  the  officers  of  the  law,  although  the  no- 
tice of  that  fact  had  not  yet  been  received 
by  the  party  who  made  the  collection  and 
gave  the  credit.  Old  Nat.  Bank  v.  German- 
American  Nat.  Bank,  155  U.  6.  556,  15  Sup. 
Ct.  Rep.  221,  39:  259 
Cited  in  Independent  District  t.  Beard,  83  Fed. 

10 — National  Bank  of  Commerce  v.  Johnson. 
6  N.  D.  184,  69  N.  W.  49 — Irwin  v.  ReeTes 
Pulley  Co.  20  Ind.  App.  121.  48  N.  E.  601— 
Guif^non  v.  First  Nat.  Bank,  22  Mont.  145, 
55  Pac.  1051 — Branch  ▼.  United  States  Nat 
Bank,  50  Neb.  474,  70  N.  W.  34— Bruner  t. 
First  Nat.  Bank,  97  Tenn.  540,  34  L.R  . 
536,  87  8.  W.  286. 

165.  Where  there  have  been  for  years 
mutual  dealings  between  two  banks,  and  an 
account  current  kept  between  them,  in 
which  they  mutually  credited  each  other 
with  the  proceeds  of  all  paper  remitted  for 
collection,  and  upon  the  face  of  the  paper 
transmitted,  it  has  always  appeared  to  be 
the  property  of  the  transmitting  bank,  and 
remitted  upon  its  own  accoimt,  there  is  a 
lien  upon  the  paper  thus  transmitted  for  the 
general  balance  of  account,  upon  the  insol- 
vency of  the  transmitting  bank  although  the 
paper  really  belonged  to  a  third  bank, 
which  had  indorsed  it  to  the  transmitting 
bank  for  collection.  Bank  of  the  Metropolis 
v.  New  Englai.d  Bank,  6  How.  212,  12:  409 
Bank   of   the   MetropoliB   ▼.   New    England 

Bank,    1    How.    234,  11:  115 

Distinguished  In  Hoover  t.  Wise.  01  U.  8. 
314,  28  L.  ed.  895 — First  Nat.  Bank  v. 
Bank  of  Monroe,  83  Fed.  410 — Carroll  v.  Ex- 
change Bank,  30  W.  Va.  522,  8  Am.  8t  Bep. 
101,  4  8.  B.  440. 
Disapproved  In  McBride  ▼.  Farmers'  Bank,  26 
N.  Y.  454. 

Cited  in  Wilson  y.  Smith,  3  How.  769,  11  L. 
ed.  823 — ^Reynes  v.  Dumont,  130  U.  8.  892, 
82  L.  ed.  944,  9  Sap.  Ct.  Rep.  486 — Re  How- 
ard, 6  Nat.  Bankr.  Reg.  375,  Fed.  Cas.  No. 
6,751— Kelly  v.  Phelan,  5  Dill.  233.  Fed.  Ct*. 
No.    7,673 — Sparhawk    ▼.    Drexel,     12    Nat. 
Bankr.    Reg.    459,    Fed.    Cas.    No.    13,204— 
First  Nat.  Bank  v.  Reno  County  Bank,  1  Mc- 
Crary,  494,  3  Fed.  259 — Bank  of  MetropolU 
V.  First  Nat.  Bank,  22  Blatchf.  59,  19  Fed. 
802 — Vlckery  v.  State  Sav.  Asso.  21   Fed.  778 
— Lehman  y.  Tallassee  Mfg.  Co.  64  Ala.  596 — 
Wlnship  y.  Merchants  Nat.  Bank.  42  Ark.  24— 
CocKriU  y.  Joyce,  62  Ark.  221,  35  S.  W.  221 
— Brewster  y.  Si  me,  42  Cal.  147 — ^Wyman  v. 
Colorado  Nat.  Bank,  5  Colo.  34,  40  Am.  Rep. 
133 — Coors  y.   German  Nat.  Bank.   14  Colo. 
206,  7  L.R.A.  847,  23  Pac.  828 — Central  B. 
Co.  y.  First  Nat,  Bank,  73  Ga.  885— Bnssell 
y.   Hadduck,  8  111.  237,  44  Am.  Dec  693— 
American    Bxch.   Nat.    Bank   y.   Thenminltr, 
195  111.  96,  58  L.R.A.  53,  88  Am.   St.  Bep- 
177,    62    N.    E.   932 — American    Exch.    Nat 
Bank    y.    Thuemmler,    94    IlL     App.    625— 
Rathhone  v.  Sanders,  9  Ind.  220 — Spencer  v. 
Sloan,   108  Ind.   188.  58  Am.  Rep.  85,  9  N. 
E.   150— Wood  v.   Boylston  Nat.  Bank,  129 
Mass.  360,  37  Am.  Rep.  366— Freeman's  Xtt. 
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Bank  ▼.  National  Tube  Works  Co.  151  Mass. 
418,  8  L.R.A.  46,  21  Am.  St.  Rep.  461,  24 
N.  B.  779 — Baltimore  &  O,  U.  Co.  ▼.  Wheeler, 
18  Md.  380 — Cecil  Bank  v.  Farmers  Bank,  22 
Hd.  156— Miller  r.  Farmers'  &  M.  Bank,  30 
Md.  401— Mayer  v.  McLure,  36  Miss.  404,  72 
Am.  Dec.  190 — Continental  Nat.  Bank  ▼. 
Flnt  Nat.  Bank,  84  Miss.  110,  36  So.  189— 
MllUkln  V.  Shaplel^b,  36  Mo.  600,  88  Am. 
Dec,  171 — Bury  v.  Woods,  17  Mo.  App.  252 — 
Crelghton  v.  Black,  2  Mont.  357 — Power  v. 
First  Nat.  Bank,  6  Mont.  262,  12  Pac  597— 
Buffalo  County  Nat.  Bank  v.  Hanson,  34  Neb. 
468,  51  N.  W.  103."5 — Van  Amee  ▼.  Bank  of 
Troy,  8  Barb.  319 — McBrlde  ▼.  Farmers' 
Bank,  25  Barb.  061 — Van  Namee  v.  Bank 
Of  Troy,  5  How.  Pr.  168 — Commercial  Bank 
y.  Yamum,  3  Lans.  90 — Bank  of  New  Han- 
over ▼.  Williams,  79  N.  C.  141 — ^Messick  v. 
Boxborough,  1  riandy  (Ohio)  352 — Cornwell 
▼.  Kinney,  1  Handy  (Ohio)  504 — Gordon  v. 
Kearney,  17  Ohio,  576 — Roxborough  v.  Mes- 
tick,  6  Ohio  St.  457,  67  Am.  Dec.  346— 
Beeves  v.  State  Bank,  8  Ohio  St  490 —  Chaf- 
fee T.  First  Nat.  Bank,  40  Ohio  St.  6 — 
Wlnfleld  Nat.  Bank  v.  McWilliams,  9  Okla. 
601,  60  Pac.  229 — Logan  v.  Smith,  14  Phila. 
118,  37  Phlla.  Leg.  Int.  38 — Jordan's  Appeal, 
88  Phila.  Leg.  Int.  125 — Sparhawk  v.  Drexel,! 
W.  N.  C.  562^one8  v.  Mllliken,  41  Pa.  255 
— ^Hackett  v.  Reynolds,  114  Pa.  334,  6  Atl. 
689 — Bank  of  the  Republic  v.  Carrington,  6 
B.  I.  624,  73  Am.  Dec.  83 — Callahan  v.  Bank 
of  Anderson,  69  S.  C.  384,  48  8.  E.  293 — 
Sawyer  v.  Moran,  3  Tenn.  Ch.  36 — Carroll 
▼.  Exchange  Bank,  30  W.  Va.  520,  8  Am. 
St  Rep.  101,  4  S.  E.  440 — Rock  Springs 
Nat.  Bank  ▼.  Luman,  6  Wyo.  158,  42  Pac. 
874. 

166.  A  bank  cannot  retain  for  general 
balance  of  account  with  another  bank  which 
has  become  insolvent  bills  and  notes  sent  by 
it  for  collections,  where  such  collecting 
bank  lyis  notice  that  its  eorrespondent  has 
no  interest  in  the  paper,  and  merely  acts  as 
agent  for  collection.  Bank  of  the  Metrop- 
olis y.  New  England  Bank,  6  How.  212, 

12:409 
Cited  In  Cecil  Bank  ▼.  Farmers  Bank,  22  Md. 
155 — Freeman's  Nat.  Bank  ▼.  National  Tube 
Works  Co.  151  Mass.  418,  8  L.R.A.  46.  21 
Am.  St  Rep.  461,  24  N.  B.  779 — Millikin  v. 
Shapleigh,  36  Mo.  601,  88  Am.  Dec.  171— 
Van  Amee  v.  Bank  of  Troy,  8  Barb.  319 — 
Van  Namee  t.  Bank  of  Troy,  5  How.  Pr.  168 
— Stevenson  v.  Fidelity  Bank,  113  N.  C.  487, 
18  8.  E.  695. 

167.  A  bank  collecting  on  paper  without 
notice  that  the  transmitting  bank  acted  as 
agent  and  without  interest  in  the  paper,  but 
which  regarded  and  treated  snch  corres- 
pondent as  the  owner  of  such  paper,  cannot 
retain  the  paper  against  the  real  owners 
where  the  transmitting  bank  has  become  in- 
solvent unless  credit  was  given  to  the  cor- 
respondent bank,  or  balances  suffered  to  re- 
main in  its  hands  to  be  met  by  the  nego- 
tiable paper  transmitted  or  expected  to  be 
transmitted  in  the  usual  course  of  business 
between  the  two  banks.  Bank  of  the  Me- 
tropolis V.  New  England  Bank,  6  How.  212, 

12:403 

CriUei9ed   In    McBride   ▼.    Farmers'    Bank,   25 
Barb.  661. 

Cited  in  Sparhawk  ▼.  Drexel,  12  Nat.   Bankr. 

Beg.   459,   Fed.  Cas.  No.   13,204 — Wyman   v. 

Colorado  Nat.  Bank,  5  Colo.  36,  40  Am.  Rep. 

133 — Coors  V.   German  Nat.  Bank.   14  Colo. 

U.  8.  Dig.— 60 


206,  7  L.R.A.  847,  23  Pac.  328 — American 
Exch.  Nat.  Bank  v.  Thuemmler,  94  III.  App. 
626 — Percival  r.  Strathman,  112  Iowa,  749, 
84  N.  W.  929 — Cecil  Bank  t.  Farmers  Bank. 
22Md.  156— Miller  ▼.  Farmers'  &  M.  Bank,  30 
Md.  401 — Wood  ▼.  Boylston  Nat  Bank,  129 
Mass.  360,  37  Am.  Rep.  366 — Douglas  ▼. 
First  Nat.  Bank,  17  Minn.  40,  Gil.  18— 
First  Nat.  Bank  y.  Strauss,  66  Miss.  483,  14 
Am.  St.  Rep.  579,  6  So.  232 — Bury  v.  Woods, 

17  Mo.  App.  253 — McBrlde  r.  Farmers  Bank, 
26  N.  Y.  454 — Hackett  v.  Reynolds,  44  Phlla. 
Leg.  Int.  93 — Jones  ▼.  Mil  liken.  41  Pa.  255^ 
Hackett  ▼.  Reynolds,  114  Pa.  334,  6  Atl.  689. 

/.  Discounts  and  Other  Transactions, 

Authority  of  Directors,  see  supra,  46. 
Power  of  Trust  Company  as  to,  see  infra, 

394. 
Rights   and  Liabilities   of   Bank   to   Which 

Bills    of    Lading   are    Transferred,    see 

Bills  of  Lading,  20-27. 
By  Bank  Incorporated  in  Other  State,  see 

Corporations,  756. 
Measure   of    Bank's    Liability    for    Bonds 

Stolen  from  it,  see  Damages,  151. 
Bank's  Liability  as  to  Property  Pledged  to 

it,  see  Pledge,   35,   36,  39. 
Set  Off  against  Bank,  see  Set-Off  and  Coun- 
terclaim, 39. 
Usury  in  Bank  Transactions  Generally,  see 

Usury,  I.  c. 
See  also  supra,  55,  72;  Statutes,  317. 

167a.  An  act  incorporating  a  bank,  pro- 
viding ''that  the  funds  of  Uie  corporation 
shall  in  no  case  be  liable  for  any  contract, 
unless  the  same  shall  be  signed  by  the  presi- 
dent and  cashier,"  does  not  extend  to  con- 
tracts and  undertakings  implied  in  law. 
Mechanics'  Bank  y.  Bank  of  Columbia,  5 
Wheat.  326,  5:  100 

Cited  in  Everett  v.  United  States,  6  Port. 
(Ala.)  182,  30  Am.  Dec.  584 — Savings  Bank 
V.  Davis,  8  Conn.  202 — McDougald  v.  Bellamy, 

18  Oa.  432 — Owens  v.  Stapp,  32  111.  App.  660 
— Sanborn  v.  Fireman's  Ins.  Co.  16  Gray,  454 
— Southern  Hotel  Co.  v.  Newman,  30  Mo.  121 
— Franklin  v.  Globe  Mut.  L.  Ins.  Co.  52  Mo. 
466 — Safford  T.  Wyckoff,  4  Hill,  449 — ^Barnes 
V.  Ontario  Bank,  19  N.  Y.  166— Northern 
Bank  v.  Johnson,  5  Coldw.  94 — ^Maxwell  v. 
Planters*  Bank,  10  Humph.  510. 

168.  Where  the  charter  of  a  bank  au- 
thorizes it  in  general  terms  to  deal  in  bills 
of  exchange,  it  gives  it  the  power  to  pur- 
chase foreign  bills  as  well  as  inland;  in 
other  words,  to  purchase  bills  payable  in 
another  state.  Bank  of  Augusta  v.  Earle, 
13  Pet  519,  10;  274 

169.  The  Constitution  of  Alabama,  con- 
taining a  restriction  upon  the  power  of  the 
legislature  in  relation  to  banking  corpora- 
tions, was  not  intended  as  a  restriction  upon 
the  rights  of  individuals.  The  state  never 
intended  by  its  Constitution  to  interfere 
with  the  right  of  purchasing  or  selling  bills 
of  exchange.  Bank  of  Augusta  v.  Earle,  13 
Pet.  519,  10:  274 

170.  A  bank  incorporated  in  one  state, 
with  power  to  purchase  bills  of  exchange, 
can  exercise  that  power  in  another  state, 
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and  the  contract  for  the  purchase  of  tlie 
bill  is  valid,  and  the  bank  acquires  a  legal 
title  thereto,  and  may  maintain  suit  thereon 
against  the  payee  who  indorsed  the  bill. 
Bank  of  Augusta  v.  Earle.  13  Pet.  519. 

10:  274 
Cited  in  Planters'  Bank  v.  Sharp,  6  How.  323, 

12  L.  ed.  457 — Nathan  v.  Louisiana,  8  How. 

81,  12  L.  ed.  996- -Merchants'  Nat.  Bank  v. 

State  Nat.  Banlc.  10  Wall.  651,  19  L.  ed.  1020 

—State   V.    Scougal.    3    S.    D.    02,    15    Ti.R.A. 

482,  44    Am.    St.   Uep.   756.   51   N.    W.   858— 

Meadowcroft  v.  People,  163  111.  64.  35  li.R.A. 

18(»,   54    Am.    St.    Rep.    447,   45   N.    K.    30H— 

Hoyt  V.  Thompson,  5  N.  Y.  354 — Leavitt  v. 

Curtis.  15  N.  Y.  173— Boston  &  V.  R.  Corp. 

V.  New  York  ft  N.  B.  R.  Co.  13  R.  I.  280. 


171.  A  bank  is  not  made  liable  because  it 
intrusted  to  the  owner  warehouse  notes  for 
the    property    according    to    custom.    Ion;?  i 
enough  to  obtain  a  bill  of  lading  and  Hliip  ' 
the     property.     McLeod     v.     Fourth      Xat. 
Bank,  122  U.  S.  528,  7  Sup.  Ct.  Kep.  1212, 

30:  1237 

172.  A  bank  holding  property  as  col- 
lateral security  for  advances  upon  it  does 
not,  by  receiving  the  proceeds  of  a  sale 
thereof,  become  a  participant  in  a  fraud  by 
the  owner  in  selling  it.  McLeod  v.  Fourth 
Nat.  Bank,  122  U.  S.  628,  7  Sup  Ct.  Uep. 
1212,  30:  1237 

173.  In  what  are  called  renewals  of  bank 
loans,  the  lending  is  qualified,  and  not  ab- 
solute. It  is  not  an  advance  on  general  ac- 
count, but  only  for  the  purpose  of  specific 
application.  Any  act,  therefore,  done  by 
the  bank,  which  carries  the  contract  into 
effect  in  its  true  spirit  and  intent,  is  binding 
upon  fiil  the  parties.  Credit  should  prop- 
erly be  given  to  the  last  indorser,  but  may, 
be  given,  with  his  consent,  to  the  drawer. 
Fullerton  v.  Bank  of  United  States,  1  Pet. 
604.  7:  280 

174.  Where  one  purchased  of  the  agent  of 
a  bank  in  New  York  and  paid  for  a  cable 
transfer  of  £5000  on  the  same  bank  in 
London  to  a  firm  in  Glasgow,  Scotland,  to 
pay  a  draft  of  his  of  the  same  amount  on 
that  firm,  the  bank  agreeing  to  transmit  by 
mail  a  check  from  Ixjndon  to  Glasgow  for 
the  same  amount:  and  the  London  office 
instead  of  forwarding  a  check  to  Glasgow, 
deposited  the  amount  in  a  bank  at  London 
to  the  credit  of  the  Glasgow  firm,  in  accord- 
ance with  a  request  from  that  firm  to  de- 
posit in  such  bank  all  amounts  received  to 
the  credit  of  the  firm;  and  such  bank  ap- 
propriated the  funds  to  the  payment  of  the 
overdrawn  account  of  the  firm,  so  that  the 
cabled  amoimt  was  not  applied  to  the  pay- 
ment of  the  draft;  and  the  firm  suspended 
payment,  and  the  drawer  was  thereafter 
compelled  to  pay  it. — he  can  recover  the 
amount  from  the  bank  which  sold  him  the  • 
cable  transfer.  Bank  of  British  N.  A.  v.  | 
Cooper.  137  U.  S.  473,  11  Sup.  Ct.  Rep.  160 

34:759' 

175.  Authority  of  a  bank  to  transfer 
nofrotiable  notes  of  which  it  is  the  legal 
holder  is  a  necessary  incident  to  its  bu8i> 


ness,  as  a  bank,  of  discounting  such  notes. 
Planters'   Bank   v.   Sharp,  6  How.   301, 

12:447 
Cited  in  Bowlby  ▼.  Kline,  28  Md.  App.  661,  63 

N.  E.  723 — Forstall  v.  Consolidated  Asso.  34 

La.  Ann.  777— Manrine  ▼.  Hymera,  12  N.  Y. 

234 — State  v.  Matthews,  48  N.  0.    (3  Joims, 

h.)    4P5. 

176.  Charter  authority  to  grant,  demise, 
alien,  or  dispose  of  goods,  chattels,  and  ef- 
fects  empowers   a   bank   to   transfer    nejro 
tiable  notes  of  which  it  is  the  lejjal  holder. 
Planters'  Bank  v.  Sharp,  6  How.   301. 

12:447 
Cited    In    Davis   v.    Tileston,    6    How.    120,    li! 
L.  ed.  a09 — I^earsall  v.  Great  Northern  K.  Co 
101  r.  ».  603,  40  L.  ed.  844,  10  Sup.  rt.  11.^ 
70!>— Blackburn   v.    Selma.   M.   &   M.    R.    To 
2    Flipp.    542.    Fed.    Cas.    No.    1.467    -l"hltH 
States  Nat.  Bank  v.  First  Nat.  Bank.  24  < 
('.   A.  601.  49  V.  R.  App.  67,  70  Fed.   3fM) 
Schofleld  V.  State  Nat.  Bank,  38  C.  C.  A.  is:.. 
07  Fed.  288— Ward  v.  .Johnson.  95  111.  '2:\s 
Mnrvlno    v.    Hymers.    12    N.    Y.    227— Bank 
of  CJi^nespp  V.  Patchin  Bank.  19  N.  Y.  315 
Miller  V.  Andrews,  3  Coldw.  383— Thorpe  v 
Rutland  k  B.  B.  Co.  27  Vt.  151.  62  Am.  Dcr. 
625. 

Discounts. 

Power  of  Bank  of  United  States  as  t<». 

see  infra,  212.  213. 
Usurious   Discount   by   National   Bank. 

see  infra.  223c. 
Criminal    Liability    of    National    Bank 

Officer  for  Procuring,  see  infra.  318. 
Power  of  National  Bank  to  Make,  see 

infra,  342,  343. 
Consideration    for    Discounting    Accom- 
modation note,  see  Bills  and  Note>. 

360. 
Opinion  as  to  Whether  Note  ^^  Re 

discounted,  see   Evidence.   1824. 
Evidence  of  Usapre,  see  Evidence.  20.'>7 
Discount    of    Firm    Paper    by    Partner. 

see  Partner-ship,  57. 
As  Usury,  see  Usury,  61-65. 

177.  Discount  by  a  bank  means  a  dedur 
tion  or  drawback  made  upon  its  advanct*- 
or  loans  of  money  upon  negotiable  paper 
or  other  evidences  of  debt,  payable  at  a 
future  day,  which  are  transferred  to  tht* 
bank.  Flrckner  v.  Bank  of  United  Statr- 
8  Wheat.  338,  5:631 
Citetl  in   National  Bank  ▼.  Johnson.  104  V.    S 

270.  2<;  L.  od.  744 — Danforth  v.  Natlor.r 
Stato  Bank.  17  L.R  A.  624,  1  i\  C.  A.  O't.  :: 
v.  S.  App.  7.  48  Fed.  273 — YounRblood  v. 
Blrminpham  Trust  &  Sav.  Co.  95  Ala.  •VJ.'l. 
20  Lll.A.  00.  30  Am.  St.  Rep.  245,  12  S«» 
570 — I'aiM*  V.  Capitol  Bank,  20  Kan.  -IIS 
27  Am.  Rep.  lK3--KaRtin  v.  Third  Nat. 
Bank.  102  Kv.  66.  42  S.  W.  lll.'S— First  Nat. 
Bank  v.  S'lorlr.irne.  14  III.  App.  57«»— Fr  ra«»r4 
&  &L  Bank  v.  Baldwin.  23  Minn.  UO.-i.  23 
Am.  Rop.  6S.T  — Salmon  Falls  Rank  v.  Uy- 
ser.  110  Mo.  70.  22  S.  W.  504  Nhzara 
Coimtv  Bank  v.  Baker,  15  Ohio  St.  S7 — 
Smith*  V.  Exclmnifp  Bank.  26  Ohio  St.  ir»l  — 
nanforth  v.  National  State  Bank.  1  Pa.  I>l5t. 
H.  10.'.  BulU!ln«  Asso.  v.  Seomillcr.  35  Ta. 
227 — Andrrson  v.  Clehurno  Blda.  ft  U  A.-^so. 
4  Tex.  App.  Civ.  ("as.  (Willson>  255. 

178.  Discount  i.s  the  difference  bet wr^'n 
the  price  and  ihe  amount  of  th'»  debt,  th-' 
evidence  of  which  is  transferrcl ;  and  th^t 
difference  represents  interest  chjurged,  betaf 
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at  some  rate  according  to  which  the  price 
paid,  if  invested  until  the  maturity  of  the 
debt,  will  just  produce  its  amount.  Na- 
tional Bank  of  Gioversville  y.  Johnson,  104 
U.   S.   271,  26:  742 

Cited  In  Merchants'  Nat.  Bank  v.  Sevier,  14 
Fed,  865 — Youngblood  v.  Blrmlngbam  Trust  k 
Sav.  Co.  96  Ala.  523,  20  L.R.A.  60,  36  Am. 
St.  Rep.  245.  12  So.  579— Nellsvllle  Bank 
V.  Tuthlll,  4  Dak.  305,  30  N.  W.  154 — First 
Nat.  Bank  v.  Sherburne,  14  111.  App.  570 — 
Black  V.  First  Nat.  Bank,  96  Md.  429,  54 
AU.  88 — First  Nat.  Bank  v.  Carlcton,  26 
Misc.  538,  57  N.  Y.  Supp.  674 — Anderson  v. 
Cleburne  Bldg.  &  L.  Asso.  4  Tex.  App.  Civ. 
Cas.  (WiUson)  174. 

179.  Authority  to  discount,  or  make  dis- 
counts, includes  an  authority  to  take  the 
interest  in  advance.  Fleckner  v.  Bank  of 
United  States,  8  Wheat.  338,  5:  631 
Cited  In  Lyon  v.  State  Bank,  1  Stew.  (Ala.)  469. 

180.  A  bank  in  discounting  commercial 
paper  does  not  guarantee  the  genuineness 
of  documents  atU,ched  thereto  as  collateral 
security.  Goetz  v.  Bank  of  Kansas  City, 
119  U.  S.  551,  7  Sup.  Ct.  Rep.  318,  30:  515 
Cited  in   Grotian   v.   Guaranty   Trust   Co.   105 

Fed.  567 — Guaranty  Trust  Co.  v.  Grotian, 
57  L.R.A.  690,  52  C.  C.  A.  237,  114  Fed.  436 
— Citizens*  Nat.  Bank  v.  City  Nat.  Bank, 
111  Iowa,  215,  82  N.  W.  464. 

181.  After  discounting  a  draft,  a  bank 
stands  towards  the  acceptors  in  the  position 
of  an  original  lender,  and  is  not  affected  by 
want  or  failure  of  consideration  from  the 
drawer  for  the  acceptance.  Goetz  v.  Bank 
of  Kansas  City,  119  U.  S.  551,  7  Sup  Ct. 
Rep.  318,  30:  515 

182.  The  rediscounting  of  paper  by  one 
bank  with  another  cannot  be  held,  as  a  mat- 
ter of  law,  to  be  out  of  the  usual  course  of 
business,  so  as  to  charge  everybody  con- 
nected with  it  with  knowledge  that  it  may 
be  in  excess  of  authority.  Auten  v.  United 
States  Nat.  Bank,  174  U.  8.  125,  19  Sup.  a. 
Rep.  628,  43 :  920 
Cited  in  Aldrlch  v.   Chemical  Nat.   Bank,   176 

U.  B.  627,  44  L.  ed.  614,  20  Sup.  Ct.  Rep.  498. 

—  Editorial  note. 

[Purchase  of  notes  and  bills,  as  distin- 
guished from  discounting.     16  L.R.A.  223. J 

0.  Enforcement  of  Debts  Due  Bank, 

Enforcement  by  Summary  Process  as  Viola- 
tion of  Right  to  Jury  Trial,  see  Jury, 
80. 

Right  of  Defendant  to  Interpose  Statute  of 
Limitations,  see  Limitation  of  Actions, 
229. 

See  also  Mandamus,  36. 

183.  A  bank,  having  in  its  possession 
shares  of  its  own  stock  which  belong  to  one 
who  is  indebted  to  it,  cannot  »ell  such  stock 
and  apply  the  proceeds  to  the  payment  of 
the  debt.  First  Nat.  Bank  v.  Stewart,  114 
U.  S.  224,  5  Sup.  Ct.  r.pp.  845,  29:  101 

184.  It  is  no  objection  to  an  arrangement 
by  which  lands  are  deeded  to  a  trustee,  with 
directions  under  seal  to  sell  and  applv  the 
proceeds  in  payment  of  a  debt  to  a  bank, 
Hmt  the  banK  had  no  authority  to  purchase 


or  hold  real  estate.     Zantzinger  v.  Gunton, 
19  Wall.  32,  22:  96 

184«.  A  delinquent  debtor  of  a  bank  can- 
not plead  the  extinguishment  of  his  debt  by 
a  judgment  of  forfeiture  by  which  the  bank 
was  deprived  of  its  charter.  Lum  v.  Rob- 
ertson use  of  Ferguson,  6   Wall.  277, 

18:743 

185.  The  act  of  the  legislature  of  Mary- 
land of  1793,  incorporating  the  Bank  of 
Columbia,  one  of  the  sections  of  which  gives 
to  the  bank  a  summary  proceeding  against 
debtors  to  the  bank,  did  not  intend  to  inter- 
fere with  any  legal  defense  against  the  clai.n 
of  the  bank  the  party  might  have.  It  does 
not  prescribe  the  nature  of  that  defense, 
or  deprive  him  of  any  which  might  have  been 
used  had  the  action  been  commenced  in  the 
usual  way.  Bank  of  Columbia  v.  Sweeney,  2 
Pet.  671,  7:  557 

h.  Banker^  Lien. 

Lien  of  National  Bank  on  Shares  of  its 
Stockholders,  see  infra,  224b)  224c. 

For  Advances  on  Bill  of  Lading,  see  Bills 
of  Lading,  21. 

Usage  Creating,  see  Custom  and  Usage,  44. 

186.  A  bank  holding  negotiable  paper  for 
collection  does  not  lose  its  lien  thereon  for 
debts  due  it  from  the  depositor,  by  reason 
of  the  fact  that  the  depositor  becomes  insolv- 
ent, makes  an  assignment  for  creditors,  and 
goes  into  the  hands  of  a  receiver,  even  if  the 
bank  accepts  the  assignment,  where  there 
is  nothing  to  show  any  waiver  of  its  lien. 
Joyce  V.  Auten,  179  U.  S.  591,  21  Sup.  Ct. 
Rep.  227,  45:  332 

187.  A  bank  which  makes  advances  on  a 
bill  of  lading  has  a  lien,  to  the  extent  of  the 
advances,  on  the  proper^  in  the  hands  of  the 
consignee,  and  can  recover  from  him  the  pro- 
ceeds of  the  property  consigned,  even  though 
the  consignor  be  indebted  to  the  consignee  on 
general  account;  and  the  consignee  cannot 
appropriate  the  property  or  its  proceeds 
to  his  own  use  in  payment  of  a  prior  debt. 
Means  v.  Bank  of  Randall,  146  U.  S.  620, 
13  Sup.  Ct.  Rep.  186.  36:  1107 

188.  A  general  lien  in  favor  of  a  banker 
may  be  implied  from  the  usage  of  the  busi- 
ness, but  it  does  not  arise  upon  securities 
accidentally  in  the  possession  of  the  bank, 
or  not  in  its  possession  in  the  course  of  its 
buiness  as  such,  or  where  the  securities  are 
in  its  hands  under  circumstances,  or  where 
there  is  a  particular  mode  of  dealing,  incon- 
sistent with  such  general  lien.  Reynes  v. 
Dumont,  130  U.  S.  354,  9  Sup.  Ct.  Rep.  486. 

32:  934 

189.  Where  securities  are  pled^^ed  to  a 
banker  for  the  payment  of  a  particular  loan 
or  debt,  he  has  no  Hen  on  the  securities 
for  a  general  balance  or  for  the  payment  of 
other  claims.  Reynes  v.  Dumont,  130  U.  S. 
354,  9  Sup.  Ct.  Rep.  486,  32:  934 
Cited  in  Armstrong  v.  Chomicnl   Nat.   Bank,  0 

LJt.A.  230,  41  Fed.  239— Be  Davis,  119  Fed. 
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05G — ^Ware  ▼.  Barnard  &  L.  Mfg.  Co.  94 
111.  App.  499 — Bacon  v.  Bacon,  94  Va.  694, 
27  S.  B.  576. 

-  190.  Bonds  not  lodged  in  the  hands  of  a 
banker  in  the  ordinary  course  of  banking 
business,  but  for  a  specific  purpose,  and, 
when  that  purpose  was  accomplished,  per- 
mitted to  remain  for  safe-keeping,  are  not 
subject  to  a  banker's  lien  for  the  ultimate 
debit  balance  in  favor  of  the  banker  against 
the  parties  who  placed  them  there.  Reynes 
V.  Dumont,  130  U.  S.  354,  9  Sup.  Ct.  Rep. 
486,  32:  934 

Cited  in  Joyce  v.  Auten,  179  U.  8.  597,  45  L. 

ed.  335,   21   Sup.   Ct.   Rep.   227 — Cockrill  ▼. 

Joyce,  62  Ark.  221,  35  S.  W.  221. 

191.. A  banker's  lien  on  the  securities  and 
money  deposited  in  the  usual  course  of 
business,  for  advances  made  upon  their  cred- 
it, ordinarily  attaches  not  only  against  the 
customer,  but  against  the  unknown  equities 
of  all  others  in  interest;  but  it  cannot  pre- 
vail against  the  equity  of  the  beneficial 
owner,  of  which  the  banker  has  either  actual 
or  constructive  notice.  Central  Nat.  Bank 
v.  Connecticut  Mut.  L.  Ins.  Co.  104  U.  S. 
54,  26: 693 

OUed  in  Spokane  County  v.  dark,  61  Fed.  640 
— ^National  Heellng-Mach.  Co.  v.  Abbott,  70 
Fed.  55 — United  States  ▼.  National  Bank,  78 
Ve6.  385 — Goodwin  v.  American  Nat.  Bank 
48  Conn.  668 — Shepard  ▼.  Meridian  Nat. 
Bank,  149  Ind.  551,  48  N.  B.  352— Kimmel 
y.  Bean,  68  Kan.  602,  64  L.B.A.  788,  104  Am. 
St.  Rep.  415,  75  Pac.  1118 — Duckett  v.  Na- 
tional Bank,  88  Md.  20,  41  Atl.  161 — First 
Nat.  Bank  v.  City  Nat.  Bank,  102  Mo.  App. 
363,  76  S.  W.  489 — Buffalo  County  Nat.  Bank 
V.  Hanson,  34  Neb.  458,  51  N.  W.  1035 — An- 
heuser-Busch Brewing  Asso.  v.  Morris.  36 
Neb.  33,  53  N.  W.  1087 — ^Meyers  v.  New 
York  County  Nat.  Bank,  36  App.  Div.  484,  55 
N.  Y.  Supp.  504 — Greene  v.  Jackson  Bank, 
18  R.  I.  780,  30  Atl.  963 — ^Re  Plankinton 
Bank,  87  Wis.  387,  58  N.  W.  784— Foster  v. 
RIncker,  4  Wyo.  492,  35  Pac.  470 — Rock 
Spring  Nat  Bank  v.  Luman,  6  Wyo.  141, 
42  Pac.  874. 

192.  When  a  bank  account  is  opened  in 
the  name  of  a  depositor  as  general  agent, 
and  it  is  known  to  the  bank  that  he  is  the 
agent  of  an  insurance  company,  the  com- 
pany may  enforce,  by  bill  in  equity,  its 
beneficial  ownership  therein  against  the 
bank  claiming  a  lien  thereon  for  a  debt  due 
to  it,  which  the  agent  contracted  for  his 
individual  use,  although  he  deposited  his 
own  money  and  drew  checks  upon  the  ac- 
count for  his  private  use.  Central  Nat. 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co.  104 
U.  S.  54,  25:  693 

193.  When  a  bank  seeks,  as  against  an  ac- 
count deposited  with  it  by  a  person  in  a 
fiduciary  character,  to  assert  its  lien  for 
an  obligation  incurred  for  his  private  bene- 
fit, it  must  be  held  as  having  notice  that 
the  fund  is  not  his  individual  property,  if 
it  is  shown  to  consist,  in  whole  or  in  part, 
of  money  which  he  holds  in  the  trust  rela- 
tion. Central  Nat.  Bank  v.  Connecticut  Mut. 
L.  Ins.  Co.  104  U.  S.  54,  26:  693 
Cited  in  Allen  v.  St.  Louis  Nat.  Bank,  120  U. 

S.  40,  ao  L.  ed.  578.  7  Sup.  Ct.  Rep.  460— 
McKee  v.   Lamon,   159   U.  S.  322,  40  L.  ed. 


167,  16   Sup.  Ct.  Rep.   11 — Long  v.   Baford, 

24  Fed.    24.5— Wa  I  leer    y.    Manhattan    Bank. 

25  Fed.  254 — Montagu  ▼.  Pacific  Bank,  81 
Fed.  600— Hunter  v.  Robbins.  117  Fed.  923— 
Re  Davis,  119  Fed.  956 — Wolffe  v.  State, 
79  Ala.  206,  58  Am.  Rep.  590 — Carroll  Coan- 
ty  Bank  v.  Rhodes,  69  Ark.  48,  63  S.  W.  68 
— People*8  Nat.  Bank  v.  Myers,  65  Kan.  123, 
69  Pac.  164 — Swift  v.  Williams,  68  Md.  256, 
11  Atl.  S35 — Portland  S.  S.  Co.  v.  Dana,  172 
Mass.  449,  52  N.  E.  524 — ^Petrle  ▼.  Torrent, 
88  Mich.  58,  49  N.  W.  1076— Third  Nat 
Bank  v.  Stillwater  Gas  Co.  36  Minn.  78.  30 
N.  W.  440— Clark  v.  First  Nat  Bank,  57  Mo. 
App.  286 — Lindsay  v.  Continental  Nat.  Bank, 
82  Mo.  App.  809 — Sparrow  v.  State  Exch. 
Bank.  103  Mo.  App.  347,  77  S.  W.  168— 
Globe  Sav.  Bank  v.  National  Bank,  64  Neb. 
416,  89  N.  W.  1030 — Jeffray  v.  Tomar,  63  N. 
J.  Bq.  544,  58  Atl.  182 — Shaffer  ▼.  Bacon. 
85  App.  Div.  250,  54  N.  T.  Supp.  796— 
Straus  V.  Trademen's  Nat.  Bank,  36  Hud. 
453 — ^Importers  &  T.  Nat.  Bank  ▼.  Peters. 
128  N.  Y.  279,  25  N.  B.  319— Gerard  ▼.  Mr 
Cormick,  180  N.  Y.  266,  14  L.R.A.  287,  29 
N.  B.  115 — Interstate  Nat.  Bank  v.  Clazton. 
97  Tex.  678,  65  L.R.A.  826,  104  Am.  St  Bep. 
885,  80  8.  W.  604. 


Editorial  note. 

Banker's  lien. 


26:693 


<.  Clearing  House. 


Rescission  and  Rectification  of  Payments 
made,  see  also  Bankruptcy,  219,  220. 

Setting?  Off  Clearing  House  Credit  Arisintr 
after  Insolvency  of  Bank,  see  Set-Off 
and  Counterclaim,  53. 

194.  A  clearing  house  association  which, 
as  fiduciary  agent  of  a  bank  belonging  to 
the  association,  is  in  possession  of  a  credit 
to  the  bank  which  arises,  after  the  an- 
nouncement of  the  bank's  insolvency,  by  rea- 
son of  the  withdrawal  of  checks  and  drafts 
against  that  bank  which  other  banks  had 
surrendered  to  the  clearing  house  on  ex- 
change, cannot  appropriate  such  credit  to 
its  own  debt  due  from  the  bank  for  loan 
certificates,  in  the  absence  of  any  lien  or 
agreement  giving  such  right,  as  to  do  so 
would  constitute  a  preference  by  the  insol- 
vent bank  within  the  inhibition  of  U.  8. 
Rev.  Stat,  f  5242,  U.  S.  Comp.  Stat  1901, 
p.  3517.  Yardley  v.  Philler,  167  U.  8. 
344,  17  Sup.  Ct.  Rep.  835,  42: 192 

195.  The  credits  in  favor  of  a  bank  OD 
the  credit  side  of  a  clearing  house  acoonnt 
to  the  amount  of  chocks  and  drafts  oo 
other  banks  surrendered  on  a  clearing  house 
exchange  are  not  changed  or  destroyed  by 
the  fact  that  on  an  announcement  of  the 
bank's  insolvency  after  such  exchange  the 
checks  and  drafts  which  had  been  debited  to 
that  bank  at  the  clearing  house,  and  which 
amounted  to  more  than  the  credit  and  were 
held  by  the  manager  as  security  for  the  bal- 
ance, were  withdrawn  by  the  banks  which 
had  presented  them,  and  charged  back  by 
them  to  those  by  whom  they  had  been  de- 
posited, although  the  result  of  this  trans- 
action is  to  change  the  original  debit  bal- 
ance to  a  credit  in  favor  of  the  insdwit 
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bank.     Yardley  ▼.  Philler,  167  U.  S.  344, 
17  Sup.  Ct.  Rep.  835,  42:  192 

Editorial  note. 

[Clearing-house  business.     25  L.R.A.  824.] 

j.  Insolvency. 

In  Case  of  Collection,  see  supra,  I.  e.,  2. 

Liability  of  Stockholders  on,  see  supra,  I. 
b,  3. 

Rights  of  Clearing-House  Association  in 
Case  of,  see  supra,  194,  195. 

Validity  of  Assignment  for  Creditors,  see 
Assignment   for   Creditors,   42. 

Estoppel  of  Bank  and  its  Receiver,  see  Es- 
toppel, 142. 

Official  Statement  of  Bank's  Condition  as 
Evidence,  see  Evidence,  1396. 

Conformity  of  Judgment  to  Pleading,  see 
Judgment,  113. 

Ckmelusiveness  against  Stockholders  of  Judg- 
ment Rendered  after  going  into  Liqui- 
dation, see  Judgment,  792. 

Bank  Receiver,  see  Receivers,  18-20,  35-40, 
46,  57,  87,  100. 

Conclusiveness  of  Receiver's  Disallowance 
of  Claim,  see  Receivers,  104. 

Payment  of  Claims  by  Bank  Receiver,  see 
Receivers,  131,  132. 

See  also  Corporations,  721,  729. 

■  * 

196.  Payments  made  in  the  due  coursti  of 
business  by  a  bank  which  is  actually  insol- 
vent do  not  constitute  invalid  preferences 
if  they  were  not  made  in  contemplation  or 
with  a  view  to  prefer  one  creditor  over  an- 
other. McDonald  v.  Chemical  Nat.  Bank, 
174   U.  S.  610,  19  Sup.  Ct.  Rep.  787, 

43: 1106 
€Hted  in  James  Clark  Co.  v.  Colton,  91  Md.  238, 
49  L.R.A.  711,  46  Atl.  386. 

197.  The  mailing  of  checks  and  remit- 
tances by  a  bank  to  another  with  which  its 
account  is  constantly  overdrawn,  in  accord- 
ance with  a  general  understanding  that  the 
proceeds  of  such  remittances  are  not  to  be 
returned  but  to  be  credited  on  the  ac- 
count, constitutes  a  delivery  to  the  bank  to 
which  they  are  sent  whose  property  therein 
is  not  destroyed  or  impaired  by  an  act  of 
bankruptcy  by  the  sender  before  the  remit- 
tances are  actually  received.  McDonald  v. 
Chemical  Nat.  Bank,  174  U.  S.  610,  19  Sup. 
Ct.  Rep.  787,  43:  1106 

198.  Though  the  stock  of  a  bank  be  alto- 
gether owned  by  a  state,  if  the  bank  is  in- 
solvent its  assets  cannot  be  appropriated  by 
legislative  act  or  otherwise  to  pay  the  debts 
of  the  state,  as  distinguished  from  the 
debts  of  the  bank.  Those  assets  are  a  trust 
fund,  first  applicable  to  the  payment  of  the 
debts  of  the  bank.  Baring  y.  Dabney,  19 
Wall.  1  22:  90 
Cited  In  Moffat  v.  Smith,  41  C.  C.  A.  673,  101 

Fed.  773 — Gresham  v.  Crossland,  69  Ga.  280 
— Lamb  v.  Pannell,  28  W.  Va.  667 — Pyles  v. 
Riverside  Farnitare  Co.  30  W.  Va.  136,  2  S. 
B.  909. 

199.  Though  the  stock  of  a  bank  be  owned 
by  a  state,  if  the  bank  is  insolvent  its  as- 1 
sets  cannot  be  appropriated  by  legislative 


act  or  otherwise  to  pay  the  debts  of  the 
state,  but  must  go  to  pay  the  debts  of  the 
bank.    Curran  v.  Arkansas,  15  How.  304, 

14:  705 

200.  Where  a  state  is  sole  stockholder  in 
a  bank,  it  does  not  stand  in  the  relation  of 
a  creditor;  and  its  taking  of  the  assets  of 
the  bank  in  case  of  its  insolvency  cannot 
be  regarded  as  the  taking  of  a  preference 
by  the  state  over  other  creditors.  The  as- 
sets placed  by  the  state  in  the  hands  of  the 
bank  constituted  a  fund  upon  the  credit 
of  which  the  bank  issued  its  bills.  Curran 
V.  Arkansas,  15  How.  304,  14:  705 

201.  When  a  bank  the  stock  of  which  was 
owned  by  a  state  became  insolvent  it  no 
longer  had  any  capital  stock  belonging  to 
the  state,  and  none  which  the  state  could 
withdraw.  Had  the  state  such  power  to 
withdraw  the  capital,  it  would  be  difficult  to 
deny  that  the  bills  of  the  bank  were  bills  of 
credit,  as  in  such  case  they  would  rest  on 
the  faith  of  the  state.  Curran  y.  Arkansas, 
15  How.  304,  14:  705 
Cited  in  Philadelphia  &  R.  R.  Co.  v.  Morrison,  5 

Phlla.  518,  Fed.  Caa  No.  11,089. 

Editorial  note. 

[Preference  during  run.    36  LJUL  675.] 

Deposits  taken  while  insolvent. 

State  Statutes  Prohibiting  National 
Banks  from  Receiving,  see  infra, 
224. 

Allegations  as  to,  see  Pleading,  545. 

202.  A  banker  who  is,  te  his  own  knowl- 
edge, hopelessly  insolvent,  cannot  honestly 
continue  his  business  and  receive  the  money 
of  his  customers;  and,  although  having  no 
actual  intent  to  cheat  and  defraud  a  par- 
ticular customer,  he  will  be  held  to  have  in- 
tended the  inevitable  consequence  of  his  act, 
which  is  to  cheat  and  defraud  all  persons 
whose  money  he  receives  and  wh(»n  he  fails 
to  pay  before  he  is  compelled  to  stop  busi- 
ness. St.  Louis  &  S.  F.  R.  Co.  v.  Jonnston, 
133  U.  S.  566,  10  Sup.  Ct  Rep.  390, 

33:683 

Cited  In  Merchants'  &  F.  Bank  v.  Austin,  48 
Fed.  31 — FUher  v.  United  States  Nat.  Bank, 
12  C.  C.  A.  415,  26  U.  S.  App.  448,  64  Fed. 
711— Philadelphia  v.  Eckels,  98  Fed.  487— 
Hutchinson  v.  LeRoy,  51  C.  C.  A.  166,  118 
Fed.  209 — Union  Nat.  Bank  v.  Citizens  Bank, 
153  Ind.  49,  54  N.  E.  97 — Hlg^s  v.  Hayden, 
53  Neb.  64,  73  N.  W.  280— People  v.  SL  Nich- 
olas Bank,  77  Hun,  166,  28  N.  T.  Supp.  407 — 
Com.  V.  Rockafellow,  3  Pa.  Super.  Ct.  590 — 
Bruner  v.  First  Nat.  Bank,  97  Tenn.  540,  34 
L.R.A.  535,  37  S.  W.  286 — Williams  v.  Cox, 
97  Tenn.  555,  37  S.  W.  282 — Hjland  v.  Roe, 
111  Wis.  365,  87  Am.  St  Rep.  878,  87  N. 
W.  252. 

203-6.  An  acceptance  of  a  deposit  of 
drafts  by  a  bank  irretrievably  insolvent  con- 
stitutes such  a  fraud  as  entitles  the  depos- 
itor to  reclaim  his  drafts  or  their  proceeds. 
St.  Louis  &  S.  F.  R.  Co.  v.  Johnston,  133 
U.  S.  566,  10  Sup.  Ct.  Rep.  390,  33:  683 

Cited  In  Peck  v.  First  Nat.  Bank,  43  Fed.  858 
— Wasson  v.  Hawkins,  59  Fed.  234 — Stand- 
ard Oil  Co.  V.  Hawkins,  33  L.R.A.  741,  20 
C.  C.  A.  471,  46  U.  S.  App.  115,  74  Fed.  398 
— City  Bank  V.  Blackmore,  21  C.  C.  A.  616, 


950 


BANKS,  I.  k— m. 


48  TJ.  8.  App.  617,  75  Fed.  774 — Stapylton  ▼. 
Cle  Des  Phosphates  De  France,  31  C.  C.  A. 
884,  62  U.  S.  App.  589,  88  Fed.  54— Quln 
V.  Barle,  95  Fed.  732 — Richardson  v.  New  Or- 
leans Coffee  Co.  43  C.  C.  A.  587,  102  Fed. 
788 — Ditch  v.  Western  Nat.  Bank,  79  Md. 
218,  23  L.R.A.  171,  47  Am.  St.  Rep.  375,  29 
Atl.  188 — Capital  Nat.  Bank  v.  Cold  water 
Nat.  Bank,  49  Neb.  789,  59  Am.  St.  Rep.  572. 
69  N.  W.  115 — Bank  of  Clarke  County  v. 
Gilman,  81  Hun,  491,  80  N.  Y.  Supp.  1111. 

—  Editorial  notes. 

[Criminal  liability  for  taking  deposit.  31 
L.R.A.  124. 

Trust  in  deposit  in  insolvent  bank.  34 
L.ILA.  532.] 

le.  Circulating  Notes, 

Liability  on,  After  Change  to  National 
Bank,  jEiee  infra,  329. 

Impairing  Contract  Obligations  as  to,  see 
Constitutional  Law,  IV.  g,  2,  c  (8) 
(h);  IV.  g,  4,^,  (9),  (h);  1172,1249, 
1249a,  1517. 

Federal  Taxation  of  Circulation,  see  Inter- 
nal Revenue,  87-90. 

Limitation  of  Action  against  Stockholders' 
Liability  on,  see  Limitation  of  Actions, 
352. 

Power  of  Congress  to  Regulate,  see  Money, 
1-3. 

Illegality  of  Charter  of  Bank  Issuing,  as 
Defense  to  Mortgage,  see  Mortgage,  342. 

As  Currency,  see  Money,  11,  14. 

Sufficiency  of  Notes  as  Medium  of  Payment 
or  Tender,  see  Payment,  67-73. 

Repeal  of  Charter  Provision  Making  Notes 
Receivable  for  Taxes,  see  Statutes,  634. 

Usury  in  Loan  of  Depreciated  Bank  Notes, 
see  Usury,  33. 

Delivering  Depreciated  Notes  on  Discount- 
ing Paper  as  Usury,  see  Usury,  63,  64. 

As  to  Bills  of  Credit,  see  States,  220-223. 

See  also  supra,  3,  9a,  9b,  97. 

207.  The  act  of  incorporating  the  Bank  of 
the  Commonwealth  of  Kentucky  was  a  con- 
stitutional exercise  of  power  by  the  state  of 
Kentucky,  and  the  notes  issued  by  the  bank 
are  not  bills  of  credit  within  the  meaning 
of  the  Constitution  of  the  United  States. 
Briscoe  v.  Bank  of  Kentucky,  11  Pet.  257, 

9:709 


//.  Savings  Banks* 

Cliange  to  National  Bank,  see  infra,  328. 
Authority  of  National  Bank  to  Hold  Stock 

of,  see  infra,  350. 
Action    by    Corporator    for   Distribution   of 

Profits,  see  Parties,  13. 
Taxation  of  Generally,  see  Taxes,  78,  80,  81. 
Franchise  Tax  on,  see  Taxes,  291. 
Exemption   of  Deposits   in   from   Taxation, 

see  Taxes,  388. 
Federal  Taxation  of,  see  Internal  Revenue, 

in.  e. 

Action     of     Debt     to     Recover     Taxes     on 
Dividends  of,  see  Debt,  15. 


Power  of  Commissioner  of  Internal  Revenue 
to  Dispense  with  Returns  by,  sec  In- 
ternal Revenue,  9. 

206.  The  primary  idea  of  a  savings  bank 
is  that  it  is  an  institution  in  the  hands  of 
disinterested  persons,  the  profits  of  which, 
after  deducting  the  necessary  expenses  of 
conducting  it,  inure  wholly  to  the  benefit  of 
the  depositors,  in  dividends  or  in  a  reserved 
surplus  for  their  greater  security.  Hunt- 
ington V.  National  Sav.  Bank,  96  U.  S.  388, 

24:777 
Cited  in  People  ez  rel.  Bnrke  v.  Badlam,  57 
Cal.  602 — ^Mitchell  ▼.  Beckman,  &4  Cal. 
122,  28  Pac.  110 — ^Los  Angeles  v.  State  Loan 
&  T.  Co.  109  Cal.  400.  42  Pac.  149 — Ward  f. 
Johnson,  95  111.  241 — Lewis  v.  Lynn  Inst 
for  Savinfs,  148  Mass.  245,  1  L.R.A.  787, 
12  Am.  St.  Rep.  535,  19  N.  E.  365 — Acken- 
hausen  v.  People's  Sav.  Bank,  110  IClch. 
179.  33  L.R.A.  410,  64  Am.  St.  Rep.  838. 
68  N.  W.  118— Hall  ▼.  Paris.  59  N.  H.  73— 
Una  V.  Dodd,  39  N.  J.  Eq.  18.3 — Morrlstown 
Inst,  for  Savings  v.  Roberts.  42  N.  J.  Bq. 
498,  8  Atl.  315 — Barrett  v.  Bloomfleld  Sav. 
Inst.  64  N.  J.  Eq.  437,  54  Atl.  543 — People 
T.  Mechanics  &  T.  Sav.  Inst.  2&  Hun,  378 — 
People  V.  Ulster  County  Sav.  Inst.  64  Hon, 
441,  18  N.  T.  Supp.  960 — People  ex  reL  New- 
burgh  Sav.  Bank  v.  Peck.  157  N.  Y.  57,  51 
N.  E.  412 — Mechanics'  Sav.  Bank  v.  Granger, 
17  R.  I.  79.  20  Atl.  202. 

Bdltorial  notep. 

[Joint  account  in  savings  bank.  31  LJLA. 
454. 

Payments  by  savings  banks  to  fraudulent 
claimants.     69  L.RA.  317.] 


Ill,  Batik  of  United  States. 

Payment  of  Bill  after  Protest,  see  Bills  and 

Notes,   250. 
Jurisdiction    of    Federal    Courts    Generally, 

see  Courts,  V.  c,  2,  d. 
Presumption  of  Approval  of  Cashier's  Bond, 

see  Evidence,  343. 
Parol  Evidence  of  Execution  and  Approval 

of  Cashier's  Bond,  see  Evidence,  873  a. 
Right  of   Assignee  of  Notes   of,  to  Bring 

Suit,  see  Parties,  33. 
State  Taxation  of,  see  Taxes,  201,  213-215. 
Usury  in  Transactions  of,  see  Uauiy,  75,  71^ 

108,  109. 
See  also  infra,  216. 

209.  Congress  has  power  to  incorporait 
a  bank  and  to  establish  branches  in  the  dif- 
ferent states.  M'CuUoch  y.  Maryland,  4 
Wheat.  316,  4:  579 
died  in  Osborn  v.  Bank  of  United  States,  9 

Wheat.  860,  6  L.  ed.  233 — MagUI  v.  Panona. 
4  Conn.  321 — Bank  of  United  SUtes  v.  Bob- 
erts,  4  Conn.  329 — ^Veasie  Bank  v.  F&ao,  38 
How.  Pr.  162. 

210.  The  incorporation  of  the  Bank  of 
the  United  States  was  within  the  authority 
conferred  upon  Congress  to  make  "all  laws 
which  shall  be  necessary  and  proper  fv 
carrying  into  axecution"   the  powen  eoa- 
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f«lTed   by  the   Constitution.     M'Culloch   v. 
Maryland,  4  Wheat.  316,  4:  579 

Oited  In  Re  Steele,  2  FUpp.  329,  Fed.  Cas.  No. 
13,346 — Montaague  v.  Riohai\lRon,  24  Conn. 
848,  63  Am.  Dec.  173 — Moale  v.  Cutting, 
59  Md.  522 — Baltimore  v.  CheKapeake  &  P. 
Teleph.  Co.  92  Md.  700,  48  Atl.  405 — Olmsted 
T.  Morris  Aqueduct,  47  N.  J.  L.  328— North- 
ampton County  V.  Lafayette  Collogo,  128  Pa. 
139,  18  Atl.  516 — Charleston  Natural  Gas  co. 
T.  Lowe,  52  W.  Va.  669,  44  S.  E.  410. 

210a.  The  Bank  of  the  United  States, 
chartered  by  the  act  of  1816,  is  an  instru- 
ment necessary  and  proper  for  carrying  into 
effect  the  powers  vested  in  the  government 
of  the  United  States.  Osborn  v.  Bank  of 
United  States.  9   Wheat.   738.  6:  204 

Limited  in  Veazle  Bank  ▼.  Fenno,  8  Wall.  551, 

19  L.  ed.  488. 
Oited  in  I^gal  Tender  Case  (Jul! Hard  v.  Or^cn- 

man)    110  U.  S.  445,  28  L.  ed.  213,  4  Sup. 

Ct  Rep.  122. 

211.  The  Bank  of  the  United  States, 
chartered  by  the  act  of  1816,  is  a  public 
corporation,  organized  for  public  and  na- 
tional purposes;  and  this  although  it  is  also 
trading  with  individuals  for  its  own  ad- 
vantage.   Osborn  v.  Bank  of  United  States, 

9  Wheat.  738,  6:  204 

Cited  in  F:aston  v.  Iowa,  188  U.  S.  229,  47  L. 
ed.  45«,  23  Sup.  Ct.  Rep.  288— Overholser  v. 
National  Home  for  Disabled  Volunteer  Sol- 
diers, 68  Ohio  St.  247,  62  L.R.A.  939,  96  Am. 
St.  Rep.  658,  67  N.  E.  487. 

212.  Congress  could  empower  the  Bank 
of  the  United  States,  chartered  by  the  act 
of  1816,  to  conduct  an  office  of  discount 
and  deposit  for  private  trade  and  private 
advantage,  since  the  legislature  was  of  opin- 
ion that  these  faculties  were  necessary  to 
the  performance  of  the  services  which  were 
exacted  of  the  bank,  and  for  which  it  was 
created.  Osborn  v.  Bank  of  United  States, 
9  W^heat.  738,  6:204 
Limited  In  First  Nat.  Bank  y.  Lamb,  50  N.  Y. 

105,  10  Am.  Rep.  438. 
Cited  in  Luxton  v.  North  River  Bridge  Co.  153 
U.  S.  529,  38  L.  ed.  810,  14  Sup.  Ct.  Rep. 
891 — Sweatt  v.  Boston,  H.  &  E.  R.  Co.  3 
Cliff.  352,  5  Nat.  Bankr.  Reg.  248,  Fed.  C&h. 
No.  13,684 — Thayer  v.  Hedges,  23  Ind.  146 — 
Lafayette,  M.  &  B.  R.  Co.  v.  Geiger,  34  Ind. 
213 — Metropolitan  Bank  v.  Van  Dyck,  27  N. 
X,  537 — Shollenberger  v.  Brinton,  52  Pa.  36. 

213.  The  act  of  1816,  chap.  44,  incorpo- 
rating the  Bank  of  the  United  States,  does 
not  prohibit  the  bank  from  discounting 
promissory  notes  at  the  rate  of  6  per  cent, 
or  receiving  transfer  of  notes  in  payment 
of  a  debt  due  the  bank.  Fleckner  v.  Bank 
of  United  States,  8  Wheat.  338,  5:  631 
Cited  in  Bank  of  United  States  v.   Waggener, 

9  Pet.  399.  9  \j.  ed.  171— First  Nat.  Bank  ▼. 
National  Exch.  Bank,  92  U.  8.  128,  23  L.  ed. 
081— Tourtelot  v.  Whit  bed,  9  N.  D.  477,  84 
N.  \V.  8— Getty  v.  C.  H.  Barnes  Mill.  Co.  40 
Kan.  284.  10  Pac.  B17 — Pearson  v.  Concord 
B.  Corp.  62  N.  H.  549,  13  Am.  St.  Rep.  590— 
First  Nat.  Bank  ▼.  National  Exch.  Bank,  51 
How.  Pr.  322. 
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IV.  National  Banlea. 
a.  In  General. 

m 

Hank  of  United  Slates,  see  supra,  m. 

Deposits  in,  see  supra,  I.  d. 

Collections  by,  see  supra,  I.  e. 

Liability  for  Loss  of  Special  Deposit,  see 
supra,  100. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, m.  d,  9,  h,  18. 

Conclusiveness  of  Judgment  of  Circuit 
Court  of  Appeals  in  Action  by,  see  Ap- 
peal and  Error,  784. 

Necessity  of  Security  on  Appeal  by  Comp- 
troller of  Currency,  see  Appeal  and  Er- 
ror, 2870,  2871. 

Liability  to  Attachment  in  State  Court,  see 
Attachment,  27-30,  49. 

Jurisdiction  of  Federal  Courts  Generally, 
see  Courts,  V.  c,  2,  d. 

Privilege  of  Suit  in  Federal  or  State  Courts 
where  Domiciled,  see  Courts,  960,  961. 

Prerequisite  to  Suit  to  Subject  Property  to 
Satisfaction  of  Note  Given  by,  see 
Creditors*  Bill,  29. 

Federal  Habeas  Corpus  to  State  Prosecution 
of  Crimes  Affecting  National  Banks, 
see  Habeas  Corpus,  81,  89a. 

What  Rate  of  Interest  Chargeable,  see  In- 
terest, 141. 

Notary's  Power  to  Administer  Oaths  to 
Officers  of,  see  Notary,  1. 

Res  Judicata  ns  to  Taxation  of,  see  Judg- 
ment, 655-662. 

Uniformity  in  Taxation  of,  see  Taxes,  I. 
b,  2. 

Deduction  of  Indebtedness  in  Valuation  for 
Tax  Purposes,  see  Taxes,  III.  b,  2,  6. 

Usurious  Tran.saction,  see  Usury,  II.  b. 

Venue  of  Actions  Against,  see  Venue,  8,  9. 

214.  National  banks  are  created  by  Con- 
gress, and  are  instruments  of  the  national 
government.  First  Nat.  Bank  v.  National 
Pahquioque  Bank  (Bank  of  Bethel  v. 
Pahquioqiie  Bank)  14  Wall.  383,  20:  840 
Cited  In  Holmes  y.  National  Bank,  18  S.  C.  81. 

215-6.  The  object  of  the  national  bank- 
ing law  was  to  provide  a  uniform  and  secure 
currency  for  the  people,  and  to  facilitate 
the  operations  of  the  United  States  treasury. 
Mercantile  Nat.  Bank  v.  New  York,  121  U. 
S.  138,  7  Sup.  Ct.  Rep.  826,  30:  895 

Distinguished    In    Linton    ▼.    Childs,    105    Ga. 

569,  32  S.  E.  617. 

217.  A  national  bank  which  itself  pur- 
chases notes  that  it  holds  as  collateral  se- 
curity, when  it  has  been  directed  to  sell 
them  to  a  third  party,  may  be  held  liable 
for  their  value  as  for  a  conversion,  even 
though  it  is  not  within  the  powers  of  the 
bank  to  sell  them  as  the  owner's  agent. 
First  Nat.  Bank  v.  Anderson,  172  U.  S.  573, 
19  Sup.  Ct.  Rep.  284,  43:  558 

218.  The  certification  of  checks  by  a  na- 
tional bank  without  an  equivalent  amount 
of  monev  on  deposit,  in  violation  of  U.  S. 
Rev.  Stat.  §  5208,  U.  S.  Comp.  Stat.  1901,  p. 
3497,  does  not  prevent  it  from  becoming  the 
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bona  fide  holder  of  negotiable  bonds  pledged 
to  secure  the  debt.  Thompson  v.  St. 
Nicholas  Nat.  Bank,  146  U.  S.  240,  13  Sup. 
Ct.  Hep.  66,  36:  956 

219.  A  guaranty  by  a  national  bank  of 
the  payment  of  an  unmatured  note  is  a  lia- 
bility which  the  law  requires  to  be  shown 
in  a  report  to  the  Comptroller  of  the  Cur- 
rency. Cochran  v.  United  States,  157  U. 
S.  286,  15  Sup.  a.  Rep.  628,  39:  704 

b.  Organization. 

Estoppel  to  Deny  Legality  of,  see  Estoppel, 
240. 

220.  The  Comptroller  of  the  Currency  is 
clothed  with  jurisdiction  to  decide  as  to  the 
completeness  of  the  organization  of  national 
banks.  McCormick  v.  Market  Nat.  Bank, 
165  U.  S.  538,  17   Sup.  Ct.  Rep.   433, 

41:817 

Cited  in  Columbia  Nat   Bank  v.  Mathews,   29 

CCA.  496,  56  U.  S.  App.  636,  85  Fed.  939 

—Bailey  v.  TllUnghast,  40  C.  C.  A.  101,  99 

Fed.  808. 

221.  The  Comptroller's  certificate  of  the 
organization  of  a  national  bank  is  conclu- 
sive. Casey  v.  Galli,  94  U.  S.  673,  24:  168 
Cited  In  Keyser  y.  Hltz,  2  Mackey,  490. 

222.  A  lease  by  a  national  banking  asso- 
ciation after  it  has  made  and  filed  its  arti- 
cles of  association  and  organization  certifi- 
cate with  the  Comptroller  of  the  Currency, 
but  before  it  has  received  from  him  a  cer- 
tificate authorizing  it  to  do  business,  made 
for  a  term  of  five  years,  determinable  at 
the  end  of  any  year  by  either  party,  of  an 
office  to  be  occupied  for  banking  business, 
is  within  the  prohibition  of  U.  S.  Rev. 
Stat.  §  5136,  U.  S.  Comp.  Stat  1901, 
p.  3455,  which  prohibits  the  transaction 
of  any  business  "except  such  as  is  in- 
cidental and  necessarily  preliminary  to  its 
organization,"  until  authorized  by  the 
Comptroller  to  commence  business.  McCor- 
mick V.  Market  Nat.  Bank,  165  U.  S.  538, 
17  Sup.  Ct.  Rep.  433,  41 :  817 
Cited  In  Edward  P.  AlUs  Co.  v.  Standard  Nat. 

Bank,  110  Fed.  50. 

o.  Authority  of  State  Over, 

Injunction  against  Illegal  or  Discriminating 
Taxation  by  State,  see  Injunction, 
160-165. 

Subjection  of  National  Bank  to  State  Law 
against  Preferential  Transfers  in  Con- 
templation of  Insolvency,  see  Insol- 
vency,  16-17. 

Liability  to  Penalty  for  Usury  Provided  by 
State  Statute,  see  Usury,  133. 

223.  National  banks  as  the  agencies  of 
the  Federal  government  are  exempted  from 
state  legislation  only  so  far  as  that  legis- 
lation may  interfere  with  or  impair  their 
efficiency  in  performing  the  function  by 
which  they  are  designed  to  serve  that  gov- 
ernment. First  Nat.  Bank  v.  Kentucky,  9 
Wall.  353,  19:' 701 
Diatinguiahed  in  Sweatt  v.  Boston,  H.  &  B.  R. 


Co.  3  Cliff.  .^52.  5  Nat  Bankr.  Reg.  249,  Fed. 
Cas.  No.  13,684. 

Cited  in  Walte  v.  Dowley,  94  U.  S.  633,  24  L. 
ed.  182 — Western  U.  Teleg.  Co.  v.  Attj.  Gen. 
125  U.  S.  551,  31  L.  ed.  794,  8  Sup.  Ct.  R^p. 
961 — McClellan  v.  Cfaipman,  164  U.  S.  357. 
41  L.  ed.  465,  17  Sup.  Ct.  Rep.  85 — Covington 
City  Nat.  Bank  v.  Covington,  21  Fed.  489— 
Western  U.  Teleg.  Co.  v.  New  York,  3  L..R.A. 
454,  2  Inters.  Com.  Rep.  539,  88  Fed.  560 — 
Mallon  ▼.  Hyde,  76  Fed.  388— Winter  v. 
Baldwin,  89  Ala.  485,  7  So.  734 — Dlmmlck 
V.  Register,  92  Ala.  460,  9  So.  79 — Doty  v. 
First  Nat.  Bank,  3  N.  D.  16,  17  L.R.A.  262, 
53  N.  W.  77— State  v.  Fields,  98  Iowa.  752, 
62  N.  W.  653 — Franklin  County  Court  v. 
Deposit  Bank,  87  Ky.  383,  9  S.  W.  212— 
Thomas  v.  Farmers'  Bank,  46  Md.  5,3 — Cen- 
tral Nat.  Bank  v.  Pratt,  11. •>  Mass.  542,  13 
Am.  Rep.  138 — Chlpman  v.  McClellan,  159 
Mass.  371,  34  N.  B.  379 —  Northern  P.  R.  Co. 
v:  Garland,  5  Mont.  176,  3  Pac.  134 — Elmlra 
Sav.  Bank  v.  Davis.  73  Hun,  361,  26  N.  Y. 
Supp.  200 — First  Nat.  Bank  v.  Lamb,  50  N. 
Y.  90.  10  Am.  Rep.  438 — People  ex  rel.  Niag- 
ara F.  Ins.  Co.  V.  Tax  &  A.  Comrs.  76  N.  Y. 
76— Elmira  Sav.  Bank  v.  Davis,  142  N.  Y. 
594,  25  L.R.A.  550,  37  N.  E.  646— Steadman 
V.  Redfleld,  8  Baxt.  339 — Dow  v.  Irasburgh 
Nat.  Bank,  50  Vt.  115,  28  Am.  Rep.  493— 
Hawley  v.  Hurd,  72  Vt.  125,  62  L.R.A.  198, 
82  Am.   St.   Rep.  922,  47  Atl.  401. 

223a.  National  banks  being  instrumental- 
ities of  the  Federal  government^  created  for 
a  public  purpose,  any  attempt  by  a  state  to 
define  their  duties  and  control  the  conduct 
of  their  affairs  is  absolutely  void,  wherever 
such  attempted  exercise  of  authority  ex- 
pressly conflicts  with  the  laws  of  the  United 
States,  and  either  frustrates  the  purpose  of 
the  national  legislation,  or  impairs  their 
efficiency  to  discharge  the  duties  for  the 
performance  of  which  they  were  created. 
McClellan  v.  Chipman,  164  U.  S.  347.  17 
Sup,  Ct.  Rep.  85,  41:461 

Cited  In  Re  Hayt,  39  Misc.  357,  79  N.  Y.  Supp. 

845. 

223b.  An  attempt  by  a  state  to  define  the 
duties  or  control  the  "conduct  of  the  affairs 
of     national     banks     is     absolutely    void, 
wherever  such  attempted  exercise  of  author- 
ity expressly  conflicts  with  the  laws  of  the 
United    States,    and    either    frustrates   the 
purpose  of  the  national  legislation,  or  im- 
pairs their  efficiency  to  discharge  the  duties 
for   the    performance   of    which    they  were 
created.     Davis   v.   Elmira   Sav.  Bank.  161 
U.  S.  275.  16  Sup.  Ct.  Rep.  502,        40:  700 
Cited  in  McClellan  v.  Chipman.  164  U.  8.  347, 
41   L.  ed.  462,  17  Sup.  Ct.  Rep.  85--0weiis- 
boro  Nat.  Bank  v.  Owensboro,  173  D.  8.  W7. 
43    Li.    ed.    852.    V.)    Sup.    Ct.    Rep.   537— Be 
Hayt,  39  Misc.  357,  79  N.  Y.  Supp.  845. 

223c.  The  states  can  exercise  no  control 
over  national  banks,  nor  in  any  wise  affect 
their  operation,  except  in  so  far  as  Con- 
gress may  see  proper  to  permit.  The  dis- 
count of  a  note  by  a  national  bank,  at  a 
greater  rate  of  interest  than  is  allowed  by 
the  statute  of  the  state  where  such  bank  is 
located,  does  not  render  it  liable  to  the 
penalty  for  usury  provided  by  the  state 
statute.  Such  bank  is  entitled  to  recover 
the  principal  of  the  note,  less  the  aTioiint 
of  the  interest   unlawfully   reserved.    Fsr- 
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I'  &  M.  Nat.  Bank  v.  Bearing,  91  U.  S. 
29,  23: 196 

Oiied  In  Haseltlne  t.  Central  Nat.  Bank,  183  U. 

8.  134,  46  L.  ed.  119,  22  Sup.  Ct.  Rep.  50— 

Lewis  V.   Clarendon,   5   Dill.   339,   Fed.   Caa. 

No.   8,320 — National   Bank  v.  Davis,  8  Biss. 

103,    Fed.    Cas.    No.    10,038— Florence    R.   & 

Improv.   Co.   v.    Chase   Nat.   Bank,    106   Ala. 

869,    17    So.    720— SlaiiRhter    ▼.    First    Nat. 

Bank,    109   Ala.   160,   19   So.    430— Bates   t. 

First  Nat.  Bank,  111  Ga.  758,  86  S.  B.  949— 

First  Nat.  Bank  v.  McEntlre,  112  Ga.  233, 

37   S.    E.   381 — National    Bank   v.   Eyre,   52 

Iowa,  115,  2  N.  W.  995— First  Nat.  Bank  v. 

Chllds,    130   Mass.   521,  39   Am.   Rep.   474— 

Gadsden  v.  Thrush,  58  Neb.  344,  45  L.R.A. 

656,  78  N.  W.  632— Barker  v.  Rochester  Nat. 

Bank,  59  N.   H.  311— Importers*  &  T.  Nat. 

Bank  v.   Llttell,   46  N.  J.  L.   607— Bletz  v. 

Columbia  Nat.  Bank,  87  Pa.  94,  30  Am.  Rep. 

843 — Boerner  v.  Traders'  Nat,  Bank,  90  Tex. 

446,  39  S.  W.  285. 

223d.  National  banks  are  instruments  de- 
signed to  be  used  in  aid  of  the  government, 
and  the  states  can  exercise  no  control  over 
them  nor  affect  their  operations  except  in 
BO  far  as  Congress  may  permit.  Farmers' 
&  M.  Nat.  Bank  v.  Dearing,  91  U.  S.  29, 

23:  196 

223c.  A  state  has  no  power  to  enact  leg- 
islation contravening  the  Federal  laws  for 
the  control  of  national  banks.  Davis  v. 
Elmira  Sav.  Bank,  161  U.  S.  275,  16  Sup. 
Ct.  Rep.  502,  40:  700 

died  In  Guthrie  t.  Harkness,  199  U.  S.  152, 

60  L,  cd.  131,  26  Sup.  Ct.  Rep.  4. 

223f.  A  statute  of  a  state  is  not  void 
which  requires  cashiers  of  national  banks 
to  transmit  to  clerks  of  the  several  towns 
a  list  of  their  shareholders,  with  the  num- 
ber of  their  shares.  Waite  v.  Dowley,  94 
U.  S.  527,  24:  181 

Diatinpniahed  in  Paul  v.  McGraw,  8  Wash.  300, 

28  Pac.  532. 
Cited  In  First  Nat.  Bank  v.  Richmond,  39  Fed. 
314 — winter  v.  Baldwin,  89  Ala.  485,  7  So. 
734 — Chlpman  v.  McClellan,  159  Mass.  371, 
34  N.  B.  379 — Elmira  Sav.  Bank  v.  Davis, 
73  Hun,  360,  26  N.  Y.  Supp.  200— Elmira 
Sav.  Bank  v.  Darls,  142  N.  Y.  595.  25  L.R.A. 
550,  37  N  B.  646— Re  Hayt,  39  Misc.  357, 
79  N.  Y.  Supp.  845— Hawley  v.  Hurd,  72  Vt. 
126,  62  L.R.A.  198,  82  Am.  St.  Rep.  922,  47 
Atl.  401. 

224.  So  far  as  Iowa  Code,  §§  1884,  1885, 
attempts  to  prohibit  national  banks  from 
receiving  deposits  when  insolvent,  and 
prescribes  a  punishment  for  violation  of 
such  prohibition  by  any  officer  or  agent 
thereof,  it  is  invalid  as  an  attempt  to  con- 
trol and  regulate  the  business  operations 
of  national  banks.  Easton  v.  Iowa,  188  U. 
S.  220,  23  Sup.  Ct.  Rep.  288,  47:  452 

Cited  In  The  Roanoke,  189  U.  S.  198,  47  L.  ed. 

774,    23   Sup.   Ct.   Rep.   491— Christopher   v. 

Norvell,  201  U.  S.  225.  50  L.    ed.  736,  26  Sup. 

Ct.  Rep.  602 — ^Yates  v.  .Tones  Nat.  Bank,  206 

U.  S.  178,  51  L.  ed.   1014,  27  Sup.  Ct.  Rep. 

638 — ^Davls  v.  Cleveland,  C.  C.  &  St.  L.  It.  Co. 

146  Fed.  409 — Cogswell  v.  Second  Nat.  Bank, 

76   Conn.   254,   56  Atl.   574. 


d.  Stocic  and  Stockholoders. 
1.  In  General, 

State  Statute  Requiring  Cashiers  to  Trans- 
mit List  of  Stockholders  to  Town 
Clerks,  see  supra,  223f. 

Liability  for  Procuring  Declaration  of  Divi- 
dend, see  infra,  320. 

Authority  to  Make  Loan  or  Discount  on  Its 
Own  Stock,  see  infra,  342,  343. 

Estoppel  of  Stockholder,  see  Estoppel,  240. 

Imputing  Agent's  Elnowledge  to  Principal 
Transferring  Certificate  of  Bank  Stock, 
see  Notice,  25. 

Taxation  of  National  Bank  Stock  Generally, 
see  Taxes,  50. 

Uniformity  in  Taxation  of  Stock,  see  Taxes, 
I.  b,  2. 

224a.  The  corporation  is  the  legal  owner 
of  all  the  property  of  a  national  bank,  real 
and  personal;  and,  for  the  purposes  for 
'  which  it  was  created,  can  deal  with  the  cor- 
porate property  as  absolutely  as  a  private 
individual  can  deal  with  his  own.  The  in- 
dividual members  of  the  corporation  are  in 
no  legal  sense  the  owners  of  its  property. 
Churchill  v.  Utica  (Van  Allen  v.  Assessors) 
3  Wall.  573,  18:  229 

Cited  In  Reynolds  v.  Williams,  4  BIss.  113,  Fed. 
Cas.  No.  11,734 — Syndicate  Ins.  Co.  v.  Bohn, 
27  L.R.A.  617,  65  Fed.  169 — Watson  v.  Bon- 
ttls,  53  C.  C.  A.  546,  116  Fed.  168 — Jefferson 
County  Sav.  Bank  v.  Hewitt,  112  Ala.  553, 
20  So.  926 — Stewart  v.  Pierce.  116  Iowa,  751, 
89  N.  W.  234 — Com.  v.  Farmers'  Bank,  97 
Ky.  628,  31  S.  W.  1013 — State  v.  Baltimore 
&  O.  R.  Co.  48  Md.  84— First  Nat.  Bank  v. 
Province,  20  Mont.  377,  51  Pac.  821 — Hyatt 
V.  Allen,  56  N.  Y.  557,  15  Am.  Rep.  449— 
Rlg^  V.  Commercial  Mut.  Ins.  Co.  125  N.  Y. 
12,  10  L.R.A.  685,  21  Am.  St.  Rep.  716,  25  N. 
E.  1058 — Nashville  v.  McLaughlin,  6  Coldw. 
606 — Cornlck  v.  Richards,  3  Lea,  4 — ^Waco 
Nat.  Bank  v.  Rogers,  51  Tex.  608 — Button  v. 
Hoffman.  61  Wis.  24,  50  Am.  Rep.  131,  20 
N.  W.  667 — Second  Ward  Sav.  Bank  v.  Mil- 
waukee, 94  Wis.  592,  69  N.  W.  359. 

224b.  A  national  bank,  organized  under 
and  controlled  by  the  act  of  1864,  cannot  ac- 
quire a  valid  lien  upon  the  shares  of  its 
stockholders  by  the  articles  of  association 
or  by-laws,  whether  or  not  there  is  an  exist- 
ing debt  from  the  stockholders  to  the  bank, 
due  and  unpaid.  BuUard  v.  National  Eagle 
Bank,  18  Wall.  589,  21:  923 

224c.  The  interest  of  a  stockholder  in  the 
stock  of  a  national  bank,  organized  under 
and  controlled  by  the  act  of  1864,  cannot  be 
held  by  the  bank  by  way  of  lien  or  security 
for  notes  due  from  the  stockholder  to  it. 
Bullard  v.  National  Eagle  Bank,  18  Wall. 
589,  21 :  923 

Increase  or  reduction  of  capital. 

Liability   of    Stockholders   in   Case   of, 
see   infra,   265-267. 

225.  An  increase  in  the  capital  stock  of  a 
national  bank  is  valid,  though  part  of  the 
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proposed  increase  is  not  taken.     Delano  y. 

Butler,  118  U.  S.  634,  7  Sup.  Ct.  Rep.  39, 

30:  260 

Cited  In  Latimer  v.  Bard,  76  Fed.  542— Mat- 
thews V.  Columbia  Nat.  Bank,  79  Fed.  559 — 
Columbia  Nat.  Bank  v.  Mii thews,  29  C.  C. 
A.  495,  56  U.  S.  App.  636,  85  Fed.  938— 
Cockrlll  V.  Abeles,  30  C.  (\  A.  227,  58  U. 
S.  App.  648,  86  Fed.  508 — Scott  v.  Latimer, 
33  C.  C.  A.  6,  60  U.  S.  App  720,  89  Fed. 
848— Bailey  v.  Tillinghast,  40  C.  C.  A.  102, 
99    Fed.    810. 

226.  The  effect  of  a  stockholder's  acqui- 
escence in  and  ratification  of  the  action  of  a 
national  bank  in  increasing  the  capital 
stock  of  the  bank  is  not  changed  by  the  fact 
that  this  was  done  when  the  affairs  of  the 
bank  were  under  the  supervision  of  the 
Comptroller  acting  through  the  bank  exam- 
iner. Delano  v.  Butler,  118  U.  S.  634,  7 
Sup.  Ct.  Rep.  39,  30:  260 

227.  U.  S.  Rev.  Stat.  §  5142,  U.  S.  Comp. 
Stat.  1901,  p.  3462,  providing  that  no  in- 
crease of  capital  by  a  bank  shall  be  valid 
until  the  whole  amount  of  the  increase  is 
paid  in,  is  not  violated  by  an  issue  of  the 
exact  amount  of  stock  that  was  paid  in,  al- 
though this  does  not  equal  the  amount  fixed 
when  the  increase  was  voted  upon.  The 
statute  was  intended  to  prevent  what  is 
called  "watering  of  stock.  Aspinwall  v. 
Butler,  133  U.  S.  595,  10  Sup.  Ct.  Rep.  417, 

33:  779 
Cited  in  Olson  t.   SUte  Bank,  67  Minn.  276, 
69  N.  W.  904. 

228.  Whether  the  purchase  and  payment, 
by  a  shareholder  of  a  national  bank,  of  ad- 
ditional shares  to  increase  the  capital  stock, 
would  or  would  not  in  itself  amount  to  a 
waiver  of  his  right  to  insist  that  he  should 
not  be  bound  unless  the  whole  amount  of  the 
proposed  increase  should  be  subscribed  for 
and  paid  in,  his  voluntary  payment  of  an 
assessment  upon  his  stock,  including  the 
additional  shares,  made  either  with  actual 
knowledge  of  the  facts  or  with  opportunity 
and  means  of  knowing  by  an  exercise  of 
common  diligence,  amounts  to  a  ratification 
on  his  part  of  the  action  of  the  association 
and  of  the  Comptroller  of  the  Currency  in 
fixing  the  amount  of  the  increased  stock  at 
a  less  sum  than  that  contemplated  when  he 
purchased  and  paid  for  his  additional  shares. 
Delano  v.  Butler,  118  U.  S.  634,  7  Sup.  Ct. 
Rep.  39,  30:  260 
Cited  in  Aspinwall  v.  Butler,  133  U.  S.  596,  33 

L.  ed.  779,  10  Sup.  Ct.  Rep.  417 — Pacific 
Nat.  Bank  v.  Eaton,  141  U.  S.  230,  35  L. 
ed.  703,  11  Sup.  Ct.  Rep.  984 — Thayer  v. 
Butler,  141  U.  S.  235,  35  L.  ed.  711,  11  Sup. 
Ct.  Rep.  987 — Witters  v.  Sowles,  32  B'ed. 
138 — Butler  v.  Aspinwall,  33  Fed.  217 — 
Winters  v.  Armstrong,  37  Fed.  511 — Mc- 
Farlln  v.  First  Nat.  Bank,  16  C.  C.  A.  49, 
32  U.  S.  App.  420,  68  Fed.  871— Matthews 
V.  Columbia  Nat.  Bank,  77  Fed.  373 — Mc- 
Cann  v.  First  Nat.  Bank,  112  Ind.  359,  14 
N.  E.  251 — Gettysburg  Nat.  Bank  v.  Brown, 
95  Md.  387,  93  Am.  St.  Rep.  339,  52  Atl. 
975 — Eaton  v.  Pacific  Nat.  Bank,  144  Mass. 
269,  10  N.  E.  844 — Schlerenberg  v.  Stephens, 
32  Mo.  App.  325^<3reenbrier  Industrial  Ex- 
position y.  Ocheltree,  44  W.  Va.  633,  80  8. 
B.  78. 


229.  Tlie  stockholders  of  record  at  the 
time  of  the  reduction  of  the  capital  stock  of 
a  national  bank,  and  not  those  of  record  at 
the  expiration  of  its  charter,  are  entitled  to 
the  proceeds  of  the  bad  or  doubtful  aaaets 
set  aiiart  at  the  time  of  such  reduction  in 
compliance  with  the  requirement  of  the 
Comptroller  of  the  Currency  that  such  as- 
sets should  be  charged  off  or  set  aside  for 
the  benefit  of  those  who  were  then  stock- 
holders, the  bank,  after  such  reduction, 
being  left  with  its  capital  stock,  as  reduced, 
unimpaired,  and  a  surplus  exclusive  of  the 
assets  in  question.  Jerome  v.  Cogswell,  204 
U.  S.  1,  27  Sup.  Ct.  Rep.  241,  51:  343 

Bank  dealing  In  its  own  stock. 

230.  U.  S.  Rev.  Stat.  §  5201,  U.  S.  Comp. 
Stat.  1901,  p.  3494,  imposes  no  penalty  on 
either  a  national  bank  or  a  borrower,  for  a 
loan  made  by  the  bank  on  the  security  of 
its  own  stock;  and  if  the  contract  has  been 
executed  by  selling  the  stock  to  pay  the 
loan,  the  courts  will  not  interfere.  First 
Nat.  Bank  v.  Stewart,  107  U.  S.  676,  2  Sup. 
a.  Rep.  778,  27:  5^2 
Diatinguished   in   Buffalo   German   Ins.   Co.   v. 

Third  Nat.  Bank,   162  N.  Y.   175,  48  L.R.A. 
112,  56  N.  E.  521. 

Cited  in  Thompson  v.  St.  Nicholas  Nat.  Bank. 
146  U.  S.  248,  .36  L.  ed.  960,  13  Sup.  Ct. 
Rep.  66 — Scott  v.  Deweesc,  181  D.  '^.  212, 
45  L.  ed.  827,  21  Sup.  Ct.  Rep.  585— Lantrj- 
V.  Wallace.  182  U.  S.  551.  45  L.  ed.  122.'>. 
21  Sup.  Ct.  Rep.  878— Price  v.  Whitney.  28 
Fed.  298 — Weber  v.  Spokane  Nat.  Bank.  12 
C.  C.  A.  96,  29  U.  S.  App.  07.  64  Fed.  211— 
Citizens'  State  Bank  v.  Hawkins.  18  C.  C. 
A.  80,  34  U.  S.  App.  423.  71  Fed.  371— 
Wallace  v.  Hood,  89  Fed.  14 — Lantry  v. 
Wallace,  38  C.  C.  A.  514,  97  Fed.  869— 
Hanover  Nat.  Bank  v.  First  Nat.  Bank,  4S 
C.  C.  A.  487,  109  Fed.  426— Brown  r. 
Schleler,  55  C.  C.  A.  481,  118  Fed.  987— 
Blodgett  V.  I^anyon  Zinc  Co.  58  C.  C.  A. 
82,  120  Fed.  896— Edwards  y.  Trustees  of 
Sctiools,  30  111.  App.  531 — Thompson  ▼.  St. 
Nicholas  Nat.  Bank,  113  N.  Y.  334.  21  N. 
E.  57 — Walden  Nat.  Bank  t.  BIrcb.  130  N. 
Y.  227,  14  L.R.A.  213,  29  N.  E.  127— Buffalo 
German  Ins.  Co.  v.  Third  Nat.  Bank.  29 
App.  Div.  145,  51  N.  Y.  Supp.  667— Thomp- 
son V.  St.  Nicholas  Nat.  Bank,  47  Hon,  624. 

Posting  Hst  of  stockholders. 

231.  The  act  of  Congress  requiring  a  na- 
tional bank  to  post  a  list  of  its  stockhold- 
ers in  its  business  office  was  designed  to 
furnish  the  public  dealing  with  the  bank 
knowledge  of  the  names  of  the  corporators 
and  the  extent  to  which  they  might  he  re- 
lied on  as  giving  safety  to'  those  dealing 
with  the  bank.  Waite  v.  Dowley,  94  U.  S. 
527,  24:  181 
Cited  in    Pauly    v.    State   Loan   &   T.  Co.    165 

U.  S.  621,  41  L.  ed.  850.  17  Sup.  Ct.  Rep. 
465 — Stuff  lebeam  v.  I>e  Lash  mutt.  83  Fed. 
451 — National  Commercial  Bank  v.  Mobile. 
62    Ala.    296.   34   Am.    Rep.    15. 

Stockholder's  right  to  lnspf*ci  books. 

Right   of    State    Court    to    Kn force   by 
Mandamus,  see  courts,   1414. 

232.  The  common -law   right  of   a   stock- 
holder,   for    proper    purposes    and     unda 


BANKS,  IV.  d,  2. 


d55 


rmontble  regulations  as  to  place  and  time, 
to  inspect  the  books  of  the  corporation  of 
which  ne  is  a  member,  is  not  restricted  as  to 
national  banks  by  U.  S.  Kev.  Stat.  §  5211 
(U.  S.  Comp.  Stat.  1901,  p.  3498).  mjiiiring 
such  banks  to  make  reports  to  tlio  (\)mp- 
troller  of  the  Currency,  or  by  §  5240  (U.  S. 
Comp.  Stat.  1901,  p.  3516),  providing  for 
the  appointment  of  examiners  to  investigate 
the  condition  of  such  banks,  or  by  §  5241 
(U.  S.  Comp.  Stat.  1901,  p.  3517),  providing 
that  no  such  bank  "shall  be  subject  to  any 
▼isitorial  powers  other  than  such  as  are  au- 
thorized by  this  title,  or  are  vested  in  the 
courts  of  justice."  Guthrie  v.  Harkness,  199 
U.  8.  148,  26  Sup.  Ct.  Rep.  4,  50:  130 

DlTldends;  withdrawal  of  capital. 

Correction  of  Mistaken  Declaration  of 
Dividends  in  Action  to  Recover 
Tax,  see  Internal  Revenue,  96. 

288.  A  shareholder  does  not  withdraw  or 
permit  the  withdrawal  of  the  capital  of  a 
national  bank  in  violation  of  U.  S.  Rev. 
Stat.  §  5204,  U.  S.  Comp.  Stat.  1901,  p. 
3495,  by  merely  receiving  in  good  faith 
dividends  which  are  declared  when  tliere 
are  no  net  profits  to  divide,  but  which  he 
honestly  supposes  are  declared  only  out  of 
profits.  McDonald  v.  Williams,  174  U.  S. 
397,  19  Sup.  a.  Rep.  743,  43:  1022 

2.  Ownership   and   Transfer   of  Stock, 

Effect  of  Transfer  on  Transferrer's  Liability 
as  Stockholder,  see  infra,  IV.  d,  3,  b. 

Necessity  of  Ownership  by  Director,  see 
infra,  302. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1932. 

Evidence  of  Transfer  to  Rebut  Presumption 
of  Liability  as  Stockholder,  see  Evi- 
dence, 2503. 

Transfer  to  Married  Woman,  see  Husband 
and  Wife,  21. 

Liability  of  Bank  Receiver  for  Fraud  In- 
ducing Purchase  of  Stock,  see  Receivers, 
87. 

234.  Congress  evidently  intended,  by  the 

law  of  1864,  to  relieve  the  holder  of  bank 

shares  from  the  restrictions  imposed  by  § 

36  of  the  act  of  1863  against  transferring 

his  shares  so  long  as  he  was  indebted  to  the 

bank.    First  Nat.  Bank  v.  Lanier,  11  Wall. 

369,  20:  172 

Cited  in  Ballard  v.   National   Eagrle  Bank,   18 

Wall.  694,  21   L.  ed.  925— Third  Nat.  Bank 

V.    Buffalo   German   Ins.   Co.   193  U.   S.   591, 

48  L.  ed.  804,  24  Sup.  Ct.  Rep.  524 — Second 

Nat.  Bank  v.  National  State  Bank.  10  Bush. 

375,    11    Nat.    Bankr.     Reg.    52 — Evansvllle 

Nat.  Bank  v.  Metropolitan  Nat.  Bank,  2  Bis8. 

629,    Fed.   Cas.   No.  4,573 — Johnson   v.   I^af- 

lln,    5    Dill.    75.    Fed.    Cas.    No.    7.393— Re 

Peebles,   2   Hughes,   399,   Fed.   Cas.    No.    10,- 

902 — New  Orleans  Nat.  Bkg.   Arso.  v.  Wlltz, 

4  Woods.  47,  10  Fed.  333 — Wallace  v.  Hood, 

89   Fed.  13— Smith  v.   First   Nat.  Bank.   115 

Ga.  608.   41    S.   E.  983 — State  ex  re!.  Koons 

V.   First  Nat.   Bank.  89   Ind.   310     Battey  v. 

Eureka   Bank.   62    Kan.   300.   6,3   Pnc.    437— 

HaKar    v.    Union    Nat.    Bank.    C:j    Me.    512— 

Bnffalo  German  Ins.  Co.  v.  Third  Nat.  Bank, 


162  N.  Y.  170,  48  L.R.A.  110,  66  N.  B.  521— 
Fowler  v.  Scully,  72  Pa.  407,  13  Am.  Rep. 
699— Lee  v.  Citizens  Nat.  Bank,  2  CIn. 
Sup.  Ct.  Rep.  806 — Fraser  v.  Charleston,  8 
8.  C.  N.  S.  .H42— RIchiHHiaon  v.  Wallace,  39 
S.  C.  223,  17  8.  E.  725— StniUBe  v.  Houston 
&  T.  C.  R.  Co.  53  Tex.  168— Goodbar  v.  First 
Nat.  Bank,  78  Tex.  475,  14  S.  W.  851— 
Feckheimer  v.  National  Exch.  Bank,  79  Va. 
83. 

235.  A  national  bank  is  impliedly  pre- 
cluded from  forbidding  any  transfer  of  its 
■shares  of  stock,  without  the  consent  of  the 
directors,  by  a  stockholder  while  he  is  in- 
debted to  the  bank,  because  of  the  repeal, 
by  the  act  of  June  3,  1864  (13  Stat,  at  L. 
99,  chap.  106,  U.  S.  Comp.  Stat.  1901,  p. 
3467),  re-enacting,  in  completer  form,  the 
entire  law  as  to  national  banks,  of  the  pro- 
visions of  the  act  of  Feb.  25,  1863  (12  Stat, 
at  L.  665,  chap.  58),  subjecting  transfers 
of  stock  in  a  national  bank  to  debts  due 
by  the  stockholders  to  the  bank,  or  permit- 
ting the  board  of  directors  to  provide  to 
that  effect.  Third  Nat.  Bank  v.  Buffalo 
(Jerman  Ins.  Ck).  193  U.  S.  581,  24  Sup.  C^t. 
Rep.  524,  48:801 

236.  As  between  the  parties  to  a  sale  of 
stock  of  a  national  bank,  the  sale  is  con- 
cluded when  the  certificate  is  delivered  and 
the  price  is  paid.  It  is  not  necessary,  in  order 
to  complete  the  sale,  tliat  there  be  a  subse- 
quent transfer  of  the  certificate  on  the 
books  of  the  bank.  Johnston  v.  Laflin,  103 
U.  S.  800,  26:532 
Cited  08  oremiled  In  Buffalo  German  Ins.  Co. 

V.  Third  Nat.  Bank,  19  Misc.  570,  43  N.  Y. 
Supp.  550. 

Held  obiter  in  Doty  v.  First  Nat.  Bank,  3  N. 
D.   14,   17  L.R.A.  262,  53  N.   W.  77. 

Cited  in  Cecil  Nat.  Bank  v.  Watsontown  Bank, 
105  U.  S.  221,  26  L.  ed.  1041— Leyson  v. 
Davis,  170  U.  S.  40,  42  L.  ed.  941.  18  Sup. 
rt.  Uep.  500 — Cronln  v.  Patrick  County,  4 
Hughes,  5:j:J — Scott  v.  Pequonnock  Nat. 
Bank,  21  Blatchf.  208.  15  Fed.  499— Price 
v.  Whitney.  28  Fed.  208— Movius  v.  Lee,  30 
Fed.  300 — Bank  of  Commerce  v.  Bank  of 
Newport,  11  C.  C.  A.  487.  27  U.  S.  App. 
486,  63  Fed.  900 — Foster  v.  Lincoln.  74  Fed". 
38."?— Hubbell  v.  Houghton,  86  Fed.  549— 
Cronin  v.  Patrick  County,  89  Fed.  83 — 
Masury  v.  Arkansas  Nat.  Bank,  35  C.  C.  A. 
479.  93  Fed.  005  —National  Safe  Deposit  Sav. 
&  T.  Co.  V.  Gray,  12  App.  D.  C.  286 — Ameri- 
can Wire-Nail  Co.  v.  Bayless.  91  Ky.  105, 
15  S.  W.  10— Swift  V.  Smith,  65  Md.  435, 
57  Am.  Rep.  336,  5  Atl.  5,'t4 — Gemmell  v. 
Davis,  75  Md.  552,  32  Am.  St.  Rep.  412,  23 
Atl.  1032 — Victor  G.  Bloede  Co.  v.  Bloede, 
84  Md.  141,  33  L.R.A.  109,  57  Am.  St.  Rep. 
373,  34  Atl.  1127— Sibley  v.  Quinsigamond 
Nat.  Bank.  1.13  Mass.  520 — Walker  v.  De- 
troit Transit  R.  Co.  47  Mich.  .347,  11  N.  W. 
187 — BrlnkerhofP-Farrls  Trust  &  Sav.  Co. 
V.  Home  Lumber  Co.  118  Mo.  459,  24  S. 
W.  129 — Leyson  v.  Davis,  17  Mont.  287,  31 
L.R.A.  451.  42  Pflc.  775 — Bnttrick  v.  Nashua 
&  L.  R.  Co.  62  N.  H.  417.  13  Am.  St.  Rep. 
578— Tleitzlers  Estate,  22  Pa.  guper.  Ct. 
596 — RItchey  v.  McCausland,  34  Pittsb.  L.  J. 
N.    S.    260. 

237.  The  validity  of  a  sale  of  national 
bank  stock  and  its  completeness  must  be 
determined  by  the  relation  which  the  con- 
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tracting  parties  at  the  time  openly  bear  to 
each  other,  and  cannot  be  made  to  depend 
upon  the  accident  of  the  purchaser  or  his 
assignee  in  filling  up  a  blank  in  a  power 
of  attorney  with  the  name  of  a  person,  to 
make  a  formal  transfer,  who  is  acquainted 
with  secret  interests  of  others  in  the  shares 
purchased.  Johnston  y.  Laflin,  103  U.  S. 
800,  26:  532 

8.  Iddbility  of  Stockholders. 

a.  In  Oeneral. 

Jurisdictional  Amount  on  Appeal,  see  Appeal 
and  Error,  388. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1931,  2037. 

Amending  Pleading  so  as  to  Claim  Kelief 
against  Stockholders,  see  Pleading,  ^07. 

238.  Payment  of  an  assessment  imposed 
upon  stockholders  of  a  national  bank,  by 
their  own  vote  to  restore  lost  capital  as  a 
consideration  for  the  privilege  of  continuing 
business  and  to  avoid  liqui&tion,  under  U. 
S.  Rev.  Stat.  §  5205,  U.  S.  Comp.  Stat.  1901, 
p.  3495,  cannot  be  applied  to  satisfy  any  in- 
dividual responsibility  of  a  stockholder,  un- 
der U.  S.  Rev.  Stat.  §  5151,  U.  S.  Comp. 
Stet.  1901,  p.  3465.  Delano  v.  Butler,  118 
U.  S.  634,  7  Sup.  a.  Rep.  39,  30:  260 
Cited  In  Winsrate  v.  Orchard,  21  C.  C.  A.  318, 

44  U.  S.  App.  622,  75  Fed.  244— Halitt  v. 
Bell,  85  Fed.  100 — Eaton  v.  Pacific  Nat. 
Bank,  144  Mass.  269,  10  K.  E.  844— Wein- 
hard  v.  Commercial  Nat.  Bank,  41  Or.  363, 
68  Pac.  806. 

239.  The  fact  that  an  assessment  imposed 
upon  stockholders  of  a  national  bank,  by 
their  own  vote,  to  restore  lost  capital,  as  a 
consideration  for  the  privilege  of  continu- 
ing business  and  to  avoid  liquidation,  was 
paid  under  the  mistake  supposition  tnat  it 
would  extinguish  the  statutory  individual 
liability  of  the  stockholder,  has  no  effect  to 
relieve  the  stockholder  from  such  liability, 
where  the  mistake  was  not  caused  by  any 
misrepresentations  on  the  part  of  creditors 
for  whose  benefit  the  receiver  seeks  to  en- 
force the  liability  under  U.  S.  Rev.  Stat.  § 
5151,  U.  S.  Ck)mp.  Stat.  1901,  p.  3465.  De- 
lano V.  Butler,  118  U.  S.  634,  7  Sup.  Ct. 
Rep.  39,  30:  260 

240.  Creditors  who  made  settlements  after 
a  national  bank  was  put  into  liquidation, 
and  received  from  the  president  in  that  set- 
tlement paper  of  the  bank,  or  the  individual 
notes  of  the  president  himself,  indorsed  or 
guaranteed  in  the  name  of  the  bank,  are  not 
such  creditors  of  the  bank,  as  can  subject 
the  stockholders  to  individual  liability. 
Schrader  v.  Manufacturers'  Nat.  Bank,  133 
U.  S.  67,  10  Sup.  Ct.  Rep.  238,        33:  564 

241.  The  insolvency  of  one  stockholder, 
or  his  being  beyond  the  jurisdiction  of  the 
court,  does  not  in  any  wise  afi'ect  the  lia- 
bility of  another.  United  States  ex  rel. 
Citizens'  Nat.  Bank  v.  Knox,  102  U.  S.  422. 

26:  216 
Cited  in  Btudehaker  v.  Perry,  184  U.  S.  265, 


46  L.  ed.  532,  22  Sup.  Ct  R«p.  463 — Mc- 
Vickar  v.  Jones,  70  Fed.  760^Howarth  v. 
Angle,  39  App.  Dlv.  157.  57  N.  Y.  Stipp. 
187— Howarth  v.  Angle,  162  N.  T.  192,  47 
L.B.A.  731,  56  N.  B.  489— Merchants'  Nat. 
Bank  v.  Wehrmann,  69  Ohio  St.  171.  68 
N.  B.  1004 — Hunt  v.  Smart,  8  Tex.  Civ. 
App.  427,  28  S.  W.  63 — McLaaghlln  T. 
O'Neill,    7   Wyo.    198,   61   Pac.   243. 

Wbo  liable  generally. 

242.  In  determining  who  is  liable  as  the 
owner  of  shares  of  stock  in  a  national  bank, 
the  courts  will  look  at  the  relations  of  the 
parties  as  they  actually  are,  or  as  by  rea- 
son of  their  conduct  they  must  be  assumed 
to  be  for  the  protection  of  creditors;  and 
the  object  of  the  statute  is  not  to  be  de- 
feated by  the  mere  forms  of  transactions 
between  shareholders  and  their  creditors. 
Pauly  V.  State  Loan  &  T.  Go.  166  U.  S. 
606,  17  Sup.  Ct.  Rep.  465,  41 :  844 
Cited  In  Hulitt  v.  Ohio  Valley  Nat  Bank,  69 

C.  C.  A.  611,  137  Fed.  468. 

243.  Where  stock  of  a  national  bank  was 
lawfully  created,  and  the  defendant  sub- 
scribed for  shares  and  paid  for  them,  and 
received  his  certificate,  he  became  a  stock- 
holder, and  when  the  bank  went  into  liqui- 
dation he  became  liable,  under  U.  S.  Rev. 
Stat.  §  5151,  U.  S.  Comp.  Stat.  1901,  p. 
3465,  to  pay  an  amount  equal  to  the  stock 
so  held  by  him  for  debts  of  the  bank.  As- 
pinwall  V.  Butler,  133  U.  S.  595,  10  Sup.  Ct. 
Rep.  417,  33:  779 
Cited  in  Paclflc  Nat   Bank  v.   Eaton,   141   U. 

S.  230,  36  L.  ed.  708,  11  Sap.  Ct.  Bep.  984— 
Thayer  v.  Butler,  141  U.  S.  234,  35  L.  ed. 
711,  11  Sup.  Ct.  Bep.  987 — Mathews  v.  Co- 
lumbia Nat.  Bank,  77  Fed.  373. 

244.  An  ultra  virea  contract  of  a  national 
bank  purchasing  as  an  investment  shares 
in  another  such  bank  cannot  make  it  lia- 
ble as  a  stockholder  on  the  ground  of  an 
estoppel  against  alleging  the  unlawfulness 
of  its  own  act.  First  Nat.  Bank  v.  Haw- 
kins, 174  U.  S.  364,  19  Sup.  Ct.  Rep,  739, 

43:  1007 
Cited  in  National  Bank  &  L.  Co.  t.  Petrle,  189 
U.  S.  426,  47  L.  ed.  881,  28  Sap.  Ct.  Rep. 
512 — Shaw  V.  National  German-American 
Bank,  199  U.  S.  603,  60  L.  ed.  328,  26  Sup. 
Ct.  Rep.  760— Ward  v.  JosUo,  100  Fed.  680 
— Nashua  Say.  Bank  v.  Anglo- American 
Land-Mortg.  &  Agency  Co.  48  C.  C.  A.  S3.  106 
Fed.  781 — ^Ft.  Scott  v.  W.  Q.  Eads  Brokerage 
Co.  54  C.  C.  A.  440,  117  Fed.  54 — Anfflo- 
Amerlcan  Land,  Mortg.  &  Agency  Co.  ▼. 
Lombard.  68  C.  C.  A.  105,  132  Fed.  7S7 — 
Fidelity  Ins.  Co.  ▼.  German  Say.  Bank,  12T 
Iowa,  599,  108  N.  W.  958 — Metropolltaa 
Stock  Exchange  r.  Lyndonyille  Nat.  Bank, 
76  Vt.  308,  67  Ati.  101. 

245.  A  hank  which  receives  as  collateral 
security  for  a  note  the  stock  of  a  national 
bank,  and  on  default  proceeds  to  sell  the 
stock  and  bid  it  in,  is  not  liable  aa  a  stock- 
holder in  the  national  bank,  where  it  never 
has  a  transfer  of  the  shares  made  on  the 
books  of  the  national  bank,  and  as  between 
the  pledgee  bank  and  the  debtor,  who  elaima 
that  the  sale  was  invalid,  the  stock  con- 
tinues to  be  held  merely  aa  collateral  for 


J. 


BANKS,  IV.  d,  S»  A. 


957 


hifl  debt.  Robinson  r.  Southern  Nat.  Bank, 
180  U.  S.  295,  21  Sup.  Ct.  Rep.  383,  45:  536 
Cited  in  Rankin  v.  Fidelity  Jna.  Trust  &  S.  D. 
Co.  180  V.  S.  249,  47  L.  ed.  795,  23  Sup.  Ct. 
Bep.  553 — Merchants'  Nat.  Bank  v.  Wehr- 
mann,  202  U.  S.  301,  50  L.  ed.  1040,  26  Sup. 
Ct.  Rep.  613 — Brunswick  Terminal  Co  v.  Na- 
tional Bank  112  Fed.  816. 

246.  The  widow  and  heirs  of  a  share- 
holder in  a  national  bank,  to  whom  the  pro- 
bate court  allots  the  shares  of  stock  in  in- 
diyision  in  proportion  to  their  interests  in 
the  estate,  but  who  let  the  stock  stand  in 
the  name  of  the  deceased,  without  any  no- 
tice of  their  title  to  it,  are  liable,  under  U. 
S.  Rev.  Stat.  §§  5139,  5151,  5152,  U.  S. 
Gomp.  Stat.  1901,  pp.  3461,  3465,  to  assess- 
ments on  the  stock  in  case  the  bank  sub- 
sequently becomes  insolvent.  Matteson  v. 
Dent,  176  U.  S.  521,  20  Sup.  Ct.  Rep.  419, 

44:  571 
CiUd  in  McDonald  v.  Thompson,  184  U.  S.  74, 
46  L.  ed.  439,  22  Sup.  Ct.  Rep.  297— Mc- 
Claine  y.  Rankin,  197  U.  S.  162,  49  L.  ed. 
706,  25  Sup.  Ct.  Rep.  410 — McClaine  v.  Ran- 
kin, 197  U.  S.  164.  49  L.  ed.  707,  25  Sup. 
Ct  Rep.  410 — Christopher  v.  Norvell,  201 
U.  S.  228,  50  L.  ed.  737,  26  Sup.  Ct.  Rep. 
502— ^McDonald  v.  Dewey,  202  U.  S.  524,  50 
It.  ed.  1134,  26  Sup.  Ct.  Rep.  731. 

247.  One  to  whom  national  bank  stock 
has  been  transferred  on  the  books  of  the 
bank,  without  his  knowledge  and  consent, 
cannot  be  held  liable  as  a  shareholder,  un- 
less in  some  way  he  ratifies  or  acquiesces 
in  such  transfer.  Keyser  v.  Hitz,  133  U.  S. 
138,  10  Sup.  Ct.  Rep.  290,  33:  531 
Cited  in  Finn  v.  Brown,  142  U.  S.  67,  35  L.  ed. 

939,  12  Sup.  Ct.  Rep.  136 — Foster  ▼.  Chase, 
75  Fed.  797 — First  Nat.  Bank  v.  Hawkins, 
24  C.  C.  A.  445,  33  U.  S.  A  pp.  747,  79  Fed. 
63 — Williams  v.  American  Nat.  Bank,  29  C. 
C.  A.  205,  53  U.  S.  App.  316,  85  Fed.  379— 
Sigua  Iron  Co.  v.  Greene,  31  C.  C.  A.  485,  59 
U.  S.  App.  655,  88  Fed.  215— National  Exp. 
&  Transp  Co.  v.  Morris,  15  App.  D.  C.  275 — 
Glenn  v.  Garth,  133  N.  Y.  31,  30  N.  B.  649. 

248.  The  illegality  of  a  purchase  by  a  na- 
tional b.:nk  of  its  own  stock  does  not  re- 
lieve one  who  subsequently  buys  it  from 
the  bank  from  liability  as  a  stockholder. 
Lantry  v.  Wallace,  182  U.  S.  536,  21  Sup. 
Ct.  Rep.  878,  45:  1218 

Effect  of  ooTeirtnre. 

249.  A  married  woman  is  not  exempted, 
by  reason  of  her  coverture,  from  the  lia- 
bility imposed  by  Congress  upon  share- 
holders in  national  banks.  Keyser  v.  Hitz, 
133  U.  S.  138,  10  Sup.  Ct.  Rep.  290, 

33:  531 
Cited  In  Re  First  Nat.  Bank.  49  Fed.  121— 
Boblnson  v.  Tnrrentine,  59  Fed.  555 — Brown 
V.  Ellis,  86  Fed.  3.'S8 — National  Commercial 
Bank  v.  McDonnell.  92  Ala.  395,  9  So.  149 — 
Kerr  v.  Urle.  86  Md.  77,  38  L.R.A.  121,  68 
Am.  St.  Rep.  493,  37  Atl.  789. 

250.  The  coverture  of  the  legatee  of  shares 
of  stock  in  a  national  bank  when  her  name 
was  placed  upon  the  bank's  books  as  a 
stockholder  and  when  she  received  the  cer- 
tificate of  stock  does  not  protect  her  against 
a  personal  judgment  at  law  for  tlie  amount 
due  aa  a  shareholder  under  an  assessment 


made  by  the  Comptroller  of  the  Currency 
to  pay  the  debts  of  the  bank,  although  a 
married  woman  may  be  incapable,  under  the 
local  law,  of  making  or  binding  herself  per- 
sonally by  contract,  if  such  law  does  not 
Incapacitate  her  from  becoming  an  owner 
of  such  stock,  by  bequest  or  otherwise. 
Christopher  v.  Norvell,  201  U.  S.  216,  26 
Sup.  Ct  Rep.  502,  50:  732 

Cited   in   Bemheimer  v.   Converse,    206   U.    S. 
529,  51  L.  ed.  1174,  27  Sup.  Ct  Rep.  755. 

liiabillty  of  pledgee. 

Memoranda  as  Evidence  to  Show  that 
Pledgee  Has  Become  Stockholder, 
see  Evidence,  1356,  1357. 

Estoppel  of  Pledgee  to  Deny  Liability 
as  Shareholder  as  Question  of  Fact, 
see  Trial,  296. 

See  also  supra,  245. 

251.  A  mere  pledgee  of  stock  of  a  nation- 
al bank,  who  is  not  registered  as  owner,  is 
not  liable  as  a  shareholder  to  creditors.  An- 
derson V.  Philadelphia  Warehouse  Co.  Ill 
U.  S.  479,  4  Sup.  Ct.  Rep.  525,  28:  478 
Cited  in  Pauly  v.  State  Loan  &  T.  Co.  165  U.  S. 

615.  41  L.  ed  848,  17  Sup.  Ct.  Rep.  465— 
Matteson  v.  Dent,  176  U.  S.  530,  44  L.  ed. 
575,  20  Sup.  Ct.  Rep.  419 — ^Rankin  ▼.  Fideli- 
ty Ins.  Trust  &  S.  D.  Co.  189  U.  S.  248,  47  L. 
ed.  795,  23  Sup.  Ct.  Rep.  653 — ^Andrews  v. 
National  Foundry  &  Pipe  Works,  86  L.R.A. 
152,  32  C.  C.  A.  120,  46  U.  S.  App.  281,  76 
Fed.  176 — First  Nat.  Bank  ▼.  Hawkins,  24 
C.  C.  A.  445,  33  U.  S.  App.  747,  79  Fed.  52— 
Hubbell  V.  Houiirhton,  86  Fed.  551 — Lucas  v.. 
Coe,  86  Fed.  974 — ^Baker  v.  Old  Nat.  Bank, 
86  Fed.  1007 — Houghton  v.  Hubbell,  33  C. 
C.  A.  575,  63  U.  S.  App.  31.  91  Fed.  454 — 
Wilson  V.  Merchants*  I^an  &  T.  Co.  39  C. 
C.  A.  234,  98  Fed.  691 — Hayes  v.  Fidelity 
Ins.  Trust  &  S.  D.  Co.  105  Fed  160— Hig- 
glns  V.  Fidelity  Ins.  Trust  &  S.  D.  Co.  46  C. 
C.  A.  611,  108  Fed.  477 — Hurlburt  v.  Arthur, 
140  Cal.  109,  98  Am.  St.  Rep.  17,  73  Pac. 
734 — May  v.  Genesee  County  Sav.  Bank,  120 
Mich.  334,  79  N.  W.  630. 

252.  A  mere  pledgee  of  shares  of  stock 
in  a  national  bank  is  not  subject  to  liabil- 
ity as  a  shareholder  under  U.  S.  Rev.  Stat, 
§  5151,  U.  S.  Comp.  SUt.  1901,  p.  3465 
where  his  name  appears  as  "pledgee"  both 
on  the  certificates  of  stock  and  the  books 
of  the  bank,  and  there  does  not  appear  to 
have  been  any  intent  of  the  real  owner  of 
the  shares  to  escape  responsibility.  Pauly 
V.  State  Loan  &  T.  Co.  165  U.  S.  606,  17 
Sup.  Ct.  Rep.  465,  41 :  844 
Cited  in  Harmon  v.  National  Park  Bank.  172 

U.  S.  644,  43  L.  ed.  1182,  19  Sup.  Ct.  Rep. 
877 — Mattpson  v.  Dent,  176  U.  S.  532,  44  L. 
ed.  576,  20  Sup.  Ct.  Rep.  419— Robinson  v. 
Southern  Nat.  Bank,  180  U.  S.  309,  45  L.  ed. 
542,  21  Sup.  Ct.  Rep.  383 — Lantry  v.  Wallace 
182  U.  S.  554,  45  L.  ed.  1226,  21  Sup.  Ct. 
Rep.  878 — Wilson  v.  Merchants*  Loan  &  T. 
Co.  183  U.  S.  126,  46  L.  ed.  115,  22 
Sup.  Ct.  Rep.  55 — Rankin  v.  Fidelity 
Ins.  Trust  &  S.  D.  Co.  189  U.  S.  247,  47  L. 
ed.  795,  23  Sup.  Ct.  Rep.  553 — Sykes  v. 
Holloway,  81  Fed.  4.38 — Stufflcbeani  v.  De 
Lashmnit.  83  Fed.  450 — Hubbell  v.  Hough- 
ton, 86  Fed.  551 — Lucas  v.  Coe,  80  Fed.  974 
—Baker  v.  Old  Nat.  Bank,  86  Fed.  1007— 
Wallace  v.  Hood,  89  Fed.  15 — Scott  v.  Lati- 
mer, 33  C.  C.  A.  10,  60  U.  S.  App.  720.  89 
Fed.  852 — Robinson  v.  Southern  Nat.  Bank, 


958 


BANKS,  IV.  d,  8,  a. 


86  C.  C.  A.  585.  04  Fed.  1)66 — Lantry  v. 
Wallace,  38  C.  C.  A.  513.  07  Fed.  807— 
Wilson  V.  Merchants'  Loan  &  T.  t'o.  30  C. 
C.  A.  234.  98  Fed.  691— Tourtelot  v.  Stolte- 
ben,  101  Fed.  364 — Hayes  v.  Fidelity  Ins. 
Trust  &  S.  D.  Co.  105  Fed.  160 — Iliv'slns  v. 
Fidelity  Ins.  Trust  k  S.  D.  Co.  46  ('.  C.  A. 
611,  108  Fed.  477— Re  Noyes  Bros.  136  Fed. 
979~Hurlburt  v.  Arthur,  140  Cal.  100,  08 
Am.  St.  Rep.  17,  73  Pac.  734 — Sherwood  v. 
Illinois  Trust  &  Say.  Bank,  195  III.  I'JO.  88 
Am.  St.  Rep.  183,  62  N.  E.  835— May  v. 
Genesee  County  Say.  Bank,  120  Mich.  334, 
79  N.  W.  630. 

253.  A  pledgee  of  national  bank  stock 
which  he  took  as  collateral  security  for  a 
loan  is  not  chargeable  with  the  pc^rsonal  lia- 
bility for  the  debts  of  the  bank  impo-ed  on 
"shareholders"  by  U.  S.  Kev.  Stat.  §  5151 
(U.  S.  Comp.  Stat.  1901,  p.  3465),  unless 
he  has  either  become  the  owner  of  the  .shares 
in  fact,  or  has  held  himself  out  to  be  the 
owner,  and  thereby  estopped  himself  to  deny 
his  personal  liability  as  such.  Rankin  v. 
Fidelitv  Ins.  Trust  *&  S.  D.  Ck).  189  U.  S. 
242,  23  Sup.  Ct.  Rep.  553,  47:  792 
Cited  in  Merchants*   Nat.   Bank  v.   Wehrmann, 

202  U.  S.  301,  50  L  .ed.  1040,  26  Sup.  Ct. 
Rep.  ei3— Schofleld  ▼.  Twining.  127  Fed.  487 
— Hulltt  V.  Ohio  Valley  Nat.  Bank,  69  C.  C. 
A.  611,   137   Fed.   463. 

254.  The  pledgee  of  national  bank  stock  as 
collateral  security  for  a  note,  with  power 
of  public  or  private  sale  for  the  liquidation 
of  the  pledge,  becomes  the  beneficial  owner  of 
such  stock,  and,  as  such  subject  to  the  liabil- 
ity of  a  stockholder  under  U.  S.  Rev.  Stat.  § 
5151,  U.  S.  Comp.  Stit.  1901,  p.  3465,  where, 
after  the  death  of  the  pledgeor,  it  causes  the 
stock  to  be  registered  in  the  name  of  an  em- 
ployee with  no  beneficial  interest,  and  after- 
wards indorses  upon  the  note  the  supposed 
value  of  the  stock  as  of  the  date  of  the  credit, 
and  presents  the  note,  as  reduced  by  the 
amount  of  such  valuation,  to  the  pledgeor*8 
administrator,  who  allows  the  claim  in  this 
form.  Ohio  Valley  Nat.  Bank  v.  ITulitt, 
204  U.  S.  162,   27   Sup.  Ct  Rep.  179, 

51 :  423 

Editorial  note. 

Pledgee  as  shareholder  in  national  bank. 

51:423 

Nature  of  liability. 

255.  The  personal  liability  of  the  share- 
holders of  a  national  bank  under  the  act  of 
June  3, 1864,  is  several,  and  not  joint;  and  the 
limit  of  such  liability  is  the  par  value  of 
the  stock  held  by  each  one.  Kennedy  v. 
Gibson,  8  Wall.  498.  19:  476 
Cited  in  Foreman  v.  Blgelow,  4  CliflT.  548.  Fed. 

Cas.  No.  4,934 — Stanton  t.  Wllkeson.  8  Ben. 
362,  Fed.  Cas.  No.  13,290— Flour  City  Nat. 
Bank  v.  WechselberR,  45  Fed.  651 — Re  Cal- 
ifornia Nat.  Bank,  53  Fed.  41. 

256.  The  statutory  liability  of  a  stock- 
holder in  a  national  bank  is  contractual, 
created  by  subscribing  for  and  accepting 
shares  of  stock.  Richmond  v.  Irons,  121  U. 
S.  27,  7  Sup.  Ct.  Rep.  788,  30:864 
Cited  in  Schrader  v.  Manufacturers'  Nat.  Bank, 

183  U.  8.  68.  33  L  .cd.  565.  10  Sup.  Ct.  Rep. 
238— McClalne  ▼.  Rankin,  107  U.  S.  164,  49 
L.  ed.  707,  25  Sup.  Ct  Rep.  41(^— Witters  y. 


Sowles,  35  Fed.  641 — Witters  v.  Bowles, 
Fed.  706 — Younj?  v.  Wempe.  46  Fed.  :W3 — Re 
Remington  Automobile  &  Motor  Co.  110  Fed. 
444— mil  V.  Graham,  11  Colo.  App.  544.  53 
Pac.  1060 — Richards  t.  Attleborough  Nat. 
Bank.  148  Mass.  195,  1  L.R.A.  784.  19  N.  E. 
353 — Howarth  v.  Lombard,  175  Mass.  575, 
49  L.R.A.  305,  56  N.  VI.  888 — Marshall  ▼. 
Sherman,  148  N.  Y.  28,  .34  L.R.A-  767,  51 
Am.  St.  Rep.  654,  42  N.  E.  419 — Howarth  ▼. 
Angle,  162  N.  Y.  187,  47  L.R.A.  729.  56  N. 
K.  489. 

257.  Although  the  liability  of  the  stock- 
holder in  a  national  bank  to  respond  to  an 
assessment  in  case  of  insolvency,  being  de- 
clared by  the  statute  to  attach  to  the  owner- 
ship of  the  stock,  may  be  said  to  be  stitiitnrv, 
yet,  as  such  ownership  arises  from  the  volun- 
tary act  of  the  stockholder,  he  must  be  re 
{▼arded  as  having  contracted  to  be  suhir«*t 
to  such  liability.  First  Nat.  Bank  v.  Haw- 
kins, 174  U.  S.  364,  19  Sup.  Ct.  Rep.  7:J!» 

43:  1007 
Citcft  in  Whitman  v.  National  Bank,  176  V.  s. 
566.  44  L.  ed.  591.  20  Sup.  Ct.  Rep.  477 
McDonald  v.  Thompson,  184  U.  S.  74.  46  L. 
ed.  430.  22  Sup.  Ct.  Rep.  297 — McClaino  v. 
Rankin,  197  U.  S.  164,  49  L.  ed.  707,  25  Snp. 
Ct.  Kep.  410— Christopher  v.  Norvell.  201  V. 
8.  22S.  50  L.  ed.  737,  26  Sup.  Ct.  Rep.  .'»02 — 
DeWeese  v.  Smith,  97  Fed.  313 — Ward  ▼. 
.Toslin.  44  C.  C.  A.  462,  105  Fed.  229— !>.- 
Weose  v.  Smith,  66  L.R.A.  976,  45  i\  i\  A. 
411,  106  Fed.  442— Aldrich  v.  McClalne.  45 
C.  C.  A.  634,  106  Fed.  793 — Knickerbocker 
Trust  Co.  T.  Myers,  133  Fed.  767 — Haninon 
V.  Remington  Paper  Co.  3  L.R.A.(N.8.)  9r»H. 
72  C.  C.  A.  410.  140  Fed.  390— Howarth  v. 
Lombard,  175  Mass.  574.  49  L.R.A.  305.  56 
N.  E.  888— Pfaff  v.  Gruen,  92  Mo.  App.  566. 

Kxtent  of  liability  generally. 

Liability  for  Interest,  see  Interest,  125, 
126. 

258.  The  shareholders  of  an  insolvent 
national  bank  are  liable  individually, 
equally  andratably  for  the  debte  of  the 
bank,  to  the  extent  of  the  amount  of  their 
stock  therein.  United  States  ex  rel.  Citi- 
zens' Nat.  Bank  v.  Knox,  102  U.  S.  422. 

26:  216 
Cited  in  Smith  v.  Brown,  187  V.  S.  637.  47  L. 
ed.  .S44,  23  Sup.  Ct.  Rep.  845 — Witters  ▼. 
Sowles,  32  Fed.  138 — I^ase  t.  Barschall.  106 
Fed.  763 — Consolidated  Asso.  v.  Lord.  35  I  a. 
Ann.  437 — Beckham  v.  Hajcue,  38  Misc.  608, 
78  N.  Y.  Supp.  79— Rehbein  T.  Rahr,  100  Wis. 
150,  85  N.  W.  315. 

259.  The  stockholders  of  a  national  bank 
are  only  conditionally  liable  for  its  debts 
after  all  the  ordinarv  resources  of  the  bank 
have  been  exhausted.  National  Bank  t. 
Kennedy.  17  Wall.  19,  21 :  554 
Cited  in  Bailey  v.  Sawyer,  4  Diil.  464,  B^ed.  Cas. 

No.  744. 

For  what  debts. 

260.  The  individual  liability  of  stock- 
holders of  a  national  bank  is  for  all  oon> 
tracts,  debts,  and  engagements  duly  con- 
tracted in  the  ordinary  course  of  bu«*ines^. 
Richmond  v.  Irons,  121  U.  S.  27,  7  Sup. 
Ct.  Rep.  788.  30t  864 
Cited  in  Witters  v.  Sowlea,  32  Fod.  137-'Fo»ter 

Y.   Lincoln,   74    Fed.   38.1 — lllchnrd*  v.    Attl. 
borough  Nat.  Bank,  148  Mass.  195»  1  LJl.A. 
764,  10  N.  S.  898. 
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260a.  On  a  bill  to  enforce  the  individual 
liability  of  the  stockholders  of  a  national 
bank  in  voluntary  liquidation,  they  cannot 
be  charged  with  the  expenses  of  a  receiv- 
ership. Richmond  v.  Irons,  121  U.  S.  27, 
7  Sup.  Ct.  Rep.  788,  30:  864 

CUed  in  Gibson  v.  Peters,  36  Fed.  728. 

261.  The  individual  liability  of  the  stock- 
holders of  national  banks,  as  imposed  by 
and  expressed  in  the  statute,  is  for  all  the 
contracts,  debts,  and  engagements  of  such 
bank,  but  is  restricted  to  such  contracts, 
debts,  and  engagements  as  have  been  duly 
contracted  in  the  ordinary  course  of  its 
business.  Schrader  v.  Manufacturers*  Nat. 
Bank.  133  U.  S.  67,  10  Sup.  Ct  Rep.  238, 

33:  564 
Cited  In  Ward  v.  Joslin,  44  C.  C.  A.  463,  105 
Fed.  230. 

262.  Valid  obligations  of  a  national  bank 
may,  after  voluntary  liquidation,  be  en- 
forced against  a  stockholder  who  voted 
against  the  resolutions  looking  towards  such 
liquidation,  where  the  requisite  amount  of 
stock  was  voted  in  favor  of  that  course. 
Popploton  v.  Wallace,  201  U.  S.  245,  26 
Sup.   Ct.   Rep.    498,  50:  743 

263.  The  notes  of  a  national  bank,  given 
when  embarrassed  by  pressing  demands,  in 
part  consideration  of  the  assumption  by  the 
payee  of  all  its  outstanding  obligations,  se- 
cured by  a  pledge  of  all  its  assets  remain- 
ing after  turning  over  cash  and  such  bills 
receivable  as  the  payee  would  accept  at 
par,  are  its  valid  obligations,  which  can  be 
enforced  against  its  stockholders  after 
voluntary  liquidation.  Wyman  v.  Wallace, 
201  U.  S.  230,  26   Sup.  Ct.  Rep.   495, 

50:  738 

Prenzer  v.  Wallace,  201  U.  S.  244,  26  Sup. 

Ct.   Rep.   498.  50:742 

264.  Where  a  creditor  accepts  paper  with 
or  without  a  guaranty  by  the  president 
of  a  national  bank  after  it  goes  into  liquida- 
tion, in  settlement  of  his  claim  as  it  stood 
on  the  books  of  the  bank  on  the  day  of 
suspension,  he  cannot  thereafter  enforce  his 
claim  against  the  stockholder  individually, 
on  the  ground  of  a  mistake  as  to  the  effect 
of  the  guarantv.  Richmond  v.  Irons,  121 
U.  S.  27,  7  Sup.*^  Ct.  Rep.  788,  30:  864 

On  increase  of  stock. 

265.  A  stockholder  who  pays  to  a  bank 
the  money  for  shares  of  its  new  stock,  and 
takes  a  receipt  on  account  of  subscription 
to  new  stock,  and  is  entered  in  the  stock 
book  as  a  stockholder,  and  a  stock  I'ortill 
cate  made  out,  which  he  never  calls  for,  i.s 
a  stockholder  as  to  such  new  shares. 
Thaver  v.  Butler,  141  U.  S.  234,  11  Sup. 
a.  Rep.  987,  35:711 

266.  Where  the  directors  of  a  national 
hank  passed  a  resolution  to  increaso  its 
stock,  giving  its  stockholders  the  rij^lit  to 
take  the  new  stock  to  an  amount  equal 
to  that  then  held  bv  them,  the  fact  that 
some  of  the  new  stock  is  not  taken  is  not 
sufficient  ground  for  a  particular  stock- 
holder to  repudiate  his  new  stock  taken  by 


him  and  withdraw  the  amount  paid  therefor, 
and  to  exempt  him  as  a  shareholder  from 
statutory  liability  to  creditors.  Thayer  v. 
Butler,  "141  U.  S.  234,  11  Sup.  Ct.  Rep. 
987,  35:711 

Pacific  Nat.  Bank  v.  Eaton,  141  U.  S.  227, 
11    Sup.   Ct.   Rep.   984,  35:  702 

Aspinwall  v.  Butler,  133  U.  S.  595,  10  Sup. 
Ct.   Rep.   417,  33:  779 

Cited  in  Banlsan  v.  Bard,  134  V.  S.  205,  33  L. 
ed.  034,  10  Sup.  Ct.  Rep.  565 — Butler  v. 
Eaton.  141  U.  S.  241,  35  L.  ed.  713,  11  Sup. 
Ct.  Rep.  985 — Scott  t.  Deweese,  181  U.  S. 
214.  45  L.  ed.  828,  21  Sup.  Ct.  Rep.  585— 
McFarlln  v.  First  Nat.  Bank,  16  C.  C.  A. 
40,  32  U.  S.  App.  426,  68  Fed.  871— Mat- 
thews V.  Columbia  Nat.  Bank,  70  Fed.  550 — 
Columbia  Nat.  Bank  v.  Matliews,  20  C.  C.  A. 
405,  56  U.  S.  App.  636,  85  Fed.  038— Cock- 
rlll  V.  Abeles,  30  C.  C.  A.  227,  58  U.  S.  App. 
648,  86  Fed.  508 — Scott  v.  Latimer,  33  C.  C. 
A.  5,  60  U.  S.  App.  720,  89  Fed.  847— Bailey 
V.  Tllllnghast,  40  C.  C.  A.  103,  99  Fed.  810— 
Gettysburg  Nat.  Bank  v.  Brown,  95  Md.  387, 
93  Am.  St.  Rep.  339,  52  Atl.  075. 

267-8.  A  holder  of  certificates  of  stock  in 
a  national  banking  association  cannot  es- 
cape liabilitv  as  a  stockholder  to  creditors 
under  U.  S.*Rev.  Stat.  §  5151,  U.  S.  Comp. 
Stat.  1901,  p.  3465,  on  the  ground  that  the 
shares  of  stock  which  he  holds  are  part  of 
an  increa.se  which  was  made  without  com- 
pliance with  the  conditions  of  the  act  of 
May  1,  1886  (24  Stat,  at  L.  18,  chap.  73), 
which  prohibits  the  increase  of  capital  until 
the  whole  amount  of  such  increase  is  paid 
in  and  the  Comptroller  has  certified  to  that 
fact,  even  if  he  has  been  induced  to  take 
such  shares  by  fraud  of  the  officers  of  the 
bank  and  of  the  Comptroller.  Scott  v. 
Deweese,  181  U.  S.  202,  21  Sup.  Ct.  Rep. 
585.  45:  822 

Cited  In  La n try  v.  Wallace,  182  U.  S.  537,  45 
Ti.  ed.  1220,  21  Sup.  Ct.  Rep.  878 — Shaw  v. 
National  German-American  Bank.  109  U.  S. 
603,  50  L.  ed.  328,  26  Sup.  Ct.  Rep.  750 — 
Merchants'  Nat.  Banlc  v.  Wehrmann,  202  IT.  8. 
300.  50  L.  ed.  1040,  26  Sup.  Ct.  Rep.  613— 
Aldrich  V.  Bingham.  131  Fed.  365 — Mer- 
chants' Nat.  Bank  v.  Wehrmann,  69  Ohio 
St.  172,  68  N.  E.  1004. 

ft.  Effect  of  Transfer. 

Burden  of  *  Proving  Solvency  of  Vendee, 
see  Evidence,  212. 

Evidence  of  Transfer  to  Rebut  Presumption 
of  TJability  as  Stockholder,  see  Evi- 
dence, 2503. 

269.  Where  the  holder  of  shares  of  stock 
in  a  national  bank,  having  good  ground  to 
apprehend  the  failure  of  the  bank,  transfers 
the  stock  by  collusion  to  an  irresponsible 
person,  in  order  to  escape  the  liability,  the 
transfer  is  void,  and  he  remains  liable  to 
creditors  no  less  than-  before.  Adams  v. 
Tohnson  (Bowden  v.  Johnson)  107  U.  S. 
251.  2  Sup.  Ct.  Rep.  246,  27:  386 

[}inHnffuistied    in    Robinson    v.    Southern    Nat. 

Bank.  180  U.  S.  306,  45  L.  ed.  540.  21  Sup. 

Ct.  Rpp.  383 — Moore  v.  Boyd,  74  Cal.  174,  15 

Pac.  670. 

Cited  in  Anderson  v.  Philadelphia  Warebown 
Co.  Ill  U.  S.  483,  28  L.  ed.  480,  4  Sup.  Ct. 
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Rep.  525 — Paul  J  t.  State  Loan  &  T.  Co.  165 
U.  S,  614,  41  L.  ed.  847,  17  Sup.  Ct.  Rep. 
465 — Matteson  ▼.  Dent,  176  U.  S.  531,  44  L. 
ed.  576,  20  Sup.  Ct.  Rep.  419 — Earle  y.  Car- 
son. 188  U.  S.  51,  47  L.  ed.  378.  23  Sup.  Ct. 
Rep.  254 — ^Rankin  v.  Fidelity  Ins.  Trust  & 
Safe  Deposit  Co.  189  U.  S.  246,  47  L.  ed. 
794,  23  Sup.  Ct.  Rep.  553 — McDonald  ▼.  Dew- 
ey, 202  U.  S.  520,  50  L.  ed.  1133,  26  Sup. 
Ct.  Rep.  731 — Witters  ▼.  Sowles.  25  Fed. 
170 — Beal  v.  Essex  Sav.  Bauk,  15  C.  C.  A. 
130,  33  U.  S.  App.  101,  67  Fed.  818— 
Stuart  V.  Hayden,  18  C.  C.  A.  621,  36  U.  8. 
App.  462,  72  Fed.  405 — Foster  v.  Lincoln, 
74  Fed.  384 — Foster  v.  Lincoln.  24  C.  C.  A. 
472,  45  U.  S.  App.  623,  70  Fed.  172— Sykea 
V.  HoUoway,  81  Fed.  437 — Baker  v.  Reeves, 
85  Fed.  837 — Scott  v.  Latimer,  33  C.  C.  A. 
11, 14,  60  U.  S.  App.  720,  89  Fed.  853— RobIn« 
son  V.  Southern  Nat.  Bank,  36  C.  C.  A.  686, 
94  Fed.  066 — McDonald  v.  Dewey,  67  C.  C.  A. 
408,  134  Fed.  532 — People's  Home  Sar.  Bank 
▼.  Rickard,  139  Cal.  289,  72  Pac.  858 — Les- 
assier  v.  Kennedy,  36  La  Ann.  542 — Richards 
v.  Attleborough  Nat.  Bank,  148  Mass.  195,  1 
L.R.A.  784,  19  N.  E.  353 — Foster  v.  Row, 
120  Mich.  21,  77  Am.  St.  Rep.  565,  79  N.  W. 
690— Rochester  &  K.  F.  Land  Co.  v.  Ray- 
mond, 4  App.  DlY.  605,  39  N.  Y.  Supp.  145 — 
Sinclair  v.  Dwlght,  9  App.  DIv.  304.  41  N.  Y. 
Supp.  193 — Davis  v.  Watkins,  56  Neb.  290, 
76  N.  W.  575 — Saunders  v.  Parrlsh,  86  Va. 
693,  10  S.  B.  748— Mulr  v.  Citlaens  Nat. 
Bank,  89  Wash.  59. 

270.  Liability  of  shareholders  of  a  na- 
tional bank,  for  debts  of  the  bank,  ceased 
upon  surrender  of  the  certificates  to  the 
bank  and  delivery  to  its  president  of  a 
power  of  attorney  sufficient  to  effect,  and 
intended  to  effect,  as  that  officer  knew,  a 
transfer  of  the  stock  on  the  books  to  a 
purchaser,  although  that  transfer  was  not 
in  fact  made.  Whitney  v.  Butler,  118  U.  S. 
655,  7  Sup.  Ct.  Rep.  61,  30:  266 
Cited  In  Richmond  v.  Irons,  121  U.  S.  58,  30  L. 

ed.  874,  7  Sup.  Ct.  Rep.  788 — Brings  v. 
Spaulding.  141  U.  8.  153,  35  L.  ed.  671,  11 
Sup.  Ct.  Rep.  924 — Finn  v.  Brown,  142  U. 
S.  71,  86  L.  ed.  940,  12  Sup.  Ct.  Rep.  136 — 
Matteson  v.  Dent,  176  U.  S.  531,  44  L.  ed. 
576,  20  Sup.  Ct.  Rep.  419 — Hayes  v.  Shoe- 
maker, 89  Fed.  320 — ^The  Elflnmere,  39  Fed. 
912— Young  V.  McKay,  50  Fed.  396— Ricaud 
V.  Wilmington  Sav.  &  T.  Co.  17  C.  C.  A.  174, 
25  U.  S.  App.  434,  70  Fed.  428— Snyder  v. 
Foster,  19  C.  C.  A.  409,  41  U.  S.  App.  95,  73 
Fed.  189 — Earle  v.  Coyle,  95  Fed.  101 — Earle 
T.  Coyle,  88  C.  C.  A.  226.  97  Fed.  411 — Earle 
T.  Carson,  60  L.R.A.  267,  46  C.  C.  A.  499, 
107  Fed.  640— Russell  v.  Easterbrook,  71 
Conn.  56,  40  Atl.  905 — Foster  v.  Row,  120 
Mich.  18,  77  Am.  St.  Rep.  565,  79  N.  W. 
696 — Basting  v.  Northern  Trust  Co.  61  Minn. 
312,  63  N.  W.  721— Hawkins  v.  Citizens*  In- 
vest. Co.  38  Or.  555,  64  Pac.  320 — Cox  v. 
Blmendorf,  97  Tenn.  621,  37  S.  W.  387. 

271.  Where  a  transfer  of  stock  is  made 
and  delivered  to  officers  of  a  national  bank, 
and  such  officials  fail  to  make  entry  of  it. 
the  acts  referred  to  will  operate  a  transfer 
on  the  books,  and  extinguish  the  liability 
as    stockholder,    of   the    transferrer.     Mai 
teson  V.  Dent,  176  U.  S.  521,  20  Sup.  Ct 
Rep.   419,  44:  571 
Cited   In   Barle   v.   Carson,    188   U.    S.    44.   47 

L.  ed.  375,  23  Sup.  Ct.  Rep.  364 — Hunt  v. 
Seeger,  91  Mlon.  267.  98  N.  W.  91. 


272.  The  general  rule  is  that  the  one  fat 
whose  name  stock  stands  on  the  books  of 
a  national  banking  association  remains 
liable  for  an  assessment  so  long  as  the 
stock  is  allowed  to  stand  in  his  name  on 
the  books,  and,  consequently,  although  the 
registered  owner  may  have  made  a  transfer 
to  another  person,  such  registered  owner 
remains  liable  for  contribution  in  case  of 
the  insolrency  of  the  bank.  Matteson  v. 
Dent,  176  U.  S.  521,  20  Sup.  Ct.  Rep.  419, 

44:571 
Cited  In  Robinson  v.  Southern  Nat.  Bank,  180 
U.  S.  306,  45  L.  ed.  540,  21  Sup.  Ct.  Rep.  383 
— Earle  v.  Carson,  188  U.  S.  55,  47  L.  ed. 
879,  28  Sup.  Ct.  Rep.  254 — Shaw  v.  National 
German-American  Bank,  199  U.  8.  603,  50  L. 
ed.  328,  26  Sup.  Ct.  Rep.  750 — Barle  r,  Car- 
son, 60  L.R.A.  267,  46  C.  C.  A.  499,  107  Fed. 
640 — Knickerbocker  Trust  Co.  v.  Myers,  133 
Fed.  770 — McDonald  v.  Dewey,  67  C.  C-  A. 
413,    184    Fed.   533. 

273.  The  insolvency  of  the  purchaser  of 
shares  of  stock  of  a  national  bank  which 
subsequently  suspends  business  does  not 
render  the  sale  void  as  in  fraud  of  the  bank's 
creditors,  where  the  insolvency  of  the  pur- 
chaser is  unknown  to  the  seller.  Earle  v. 
Carson,  188  U.  S.  42,  23  Sup.  Ct.  Rep.  254. 

47:  373 

274.  A  bona  fide  sale  of  stock  of  a  na- 
tional bank,  made  in  the  exercise  of  the 
power  given  to  stockholders  by  U.  S.  Rev. 
Stat.  §  5139  (U.  S.  Comp.  SUt.  1901,  p. 
3461),  to  transfer  their  stock  "like  other 
personal  property,"  was  not  void  as  a  fraud 
on  the  bank's  creditors  because  the  bank 
was  insolvent  at  the  time  of  the  transfer 
in  the  sense  that  its  assets  were  then  un- 
equal to  the  discharge  of  its  liabilities, 
when  such  fact  was  unknown  to  the  seller 
of  the  stock  at  the  time  of  the  sale.  Earle 
V.  Carson,  188  U.  S.  42,  23  Sup.  Ct.  Rep. 
254,  47: 373 
Cited  in  Third  Nat.  Bank  v.  Buffalo  German  Ins. 

Co.  193  U.  S.  593,  48  L.  ed.  805,  24  Sap.  Ct. 
Rep.  524 — McDonald  v.  Dewey,  202  U.  8. 
525,  50  L.  ed.  1134,  26  Sup.  Ct.  Rep.  731~- 
McDonald  v.  Dewey,  67  C.  C  A.  410,  134 
Fed.  530. 

275.  A  transfer  of  stock  of  a  national 
bank,  made  with  knowledge  of  the  fact  that 
the  reserve  of  the  bank  is  below  the  limit 
fixed  by  U.  S.  Rev.  Stat.  §  5191  (U.  S. 
Comp.  Stat.  1901,  p.  3486),  does  not  ereate 
a  presumption  of  bad  faith  which  will 
avoid  the  transaction  as  a  fraud  on  the 
bank's  creditors  in  the  event  of  the  future 
suspension  of  the  bank,  since  the  statute 
creates  no  presumption  of  inability  to  con- 
tinue business  as  a  consequence  of  a  re- 
duction of  the  reserve  below  the  legal  re- 
quirement. Earle  v.  Carson,  188  U.  S.  42, 
23  Sup.  Ct.  Rep.  254,  47:  373 

276.  The  transfer  of  the  stock  of  a  di- 
rector of  a  national  bank  on  the  books  of 
the  association  on  the  day  of  suspension 
is  fraudulent  as  against  creditors,  although 
the  stock  had  been  previously  sold  and 
delivered  to  the  president  of  the  bank  as 
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purchaser.     Richmond   v.   Irons,   121   U.   S. 
27,  7  Sup.  Ct.  Rep.  788,  •     30:  864 

Di9tin0ui9hed  in  Barle  v.  Coyie.  38  C.  C.  A. 
227,  97  Fed.  412. 

Cited  in  Hawkins  y.  Glenn.  131  U.  S.  335, 
88  L.  ed.  193,  9  Sup.  Ct.  Rep.  739— Finn 
Y.  Brown,  142  U.  8.  71.  35  L.  ed.  040,  12 
Sup.  Ct.  Rep.  136 — Stuart  v.  Hayden.  169 
U.  8.  8,  42  L.  ed.  641,  18  Sup.  Ct.  Rep.  274— 
Robinson  v.  Southern  Nat.  Bank,  180  U.  8. 
306,  46  L.  ed.  540,  21  Sup.  Ct.  Rep.  383— 
Young  V.  McKay,  50  Fed.  306 — Snyder  v. 
Foster,  10  C.  C.  A.  400,  41  U.  S.  App.  05, 
73  Fed.  '130 — Robinson  v.-  Southern  Nat. 
Bank.  36  C.  C.  A.  5<S6.  04  Fed.  066— Fidelity 
Ins.  Trust  &  8.  D.  Co.  v.  Mechanics'  Say. 
Bank,  56  L.R.A.  231,  38  C.  C.  A.  106,  07 
Fed.  300— Glesen  v.  London  &  N.  W.  American 
Mortg.  Co.  42  C.  C.  A.  520,  102  Fed.  589— 
Earle  y.  Carson,  60  L.R.A.  267,  46  C.  C.  A. 
499,  107  Fed.  640— Plumb  v.  Bank  of  Enter- 
prise, 48  Kan.  487.  20  Pac.  600— Hawkins  y. 
Citizens'  Invest.  Co.  38  Or.  556,  64  Pac.  320. 

277.  A  transfer  of  shares  of  stock  in  an 
insolvent  national  bank,  with  intent  to  es-. 
cape  individual  liability  as  a  stoc*kholder, 
made  by  one  who  has  knowledge  of  the  in- 
solvency of  the  bank,  or  at  least  of  facts 
which  reasonably  justify  a  belief  of  its  ex- 
isting or  impending  inaolvency,  will  not  re- 
lieve him  from  his  liability  under  U.  S. 
Rev.  Stat.  §  5151,  U.  S.  Corap.  Stat.  1901, 
p.  3465.  Stuart  v.  Hayden,  169  U.  S.  1, 
18  Sup.  Ct.  Rep.  274.  42:  639,  1204 
Cited  in   Hubbell   y.   IIouKhton.  86   Vq6.  548— 

Earle  v.  Carson,  60  L.R.A.  268,  46  C.  C.  A. 
602,  107  Fed.  643 — Graham  v.  Piatt.  2S  Colo. 
424,  65  Pac.  30— Hill  v  Graham,  11  Colo. 
App.  544.  .53  Pac.  1060 — Foster  y.  Row,  120 
Mich.  25.  77  Am.  St.  Rep.  565,  70  N.  W.  606. 

278.  A  shareholder  of  a  national  bank 
cannot  transfer  his  shares  when  the  cor- 
poration is  failing,  or  manipulate  a  release 
therefrom,  so  as  to  escape  his  individual 
liability  for  its  debts;  but  the  existence  of 
this  liability  does  not  prevent  assignors 
from  a  lawful  disposition  of  their  property 
for  the  benefit  of  their  creditors.  Peters 
v.  Bain,  133  U.  S.  670,  10  Sup.  Ct.  Rep. 
364,  33:  696 

279.  If  the  real  owner  of  shares  in  a  na- 
tional bank  transfers  them  to  another  per- 
son, or  causes  them  to  be  placed  on  the 
books  of  the  association  in  the  name  of  an- 
other person,  with  the  intent  simply  to  evade 
the  responsibilitv  imposed  by  U.  S.  Rev. 
Stat.  §  5151,  U.  S.  Comp.  Stat.  1901,  p. 
3465,  such  owner  may  be  treated,  for  the 
purposes  of  that  section,  as  a  shareholder, 
and  liable  as  therein  prescribed.  Pauly  v. 
State  Loan  &  T.  Co.  165  U.  S.  606,  17  Sup. 
Ct.  Rep.  465,  41:844 
Oiied  In  Stuart  v.  Hayden,  160  U.  8.  7,  42  L. 

•d.  641,  18  Sup.  Ct.  Rep.  274— Robinson  y. 
Sonthem  Nat.  Bank,  180  U.  S.  306,  45  L.  ed. 
640,  21  Sup.  Ct.  Rep.  383— Rankin  y.  Fidel- 
ity Ins.  Trust  &  S.  D.  Co.  180  IJ.  S.  262,  47 
I*,  ed.  707,  23  Sup.  Ct.  Rep.  553. 

?80.  A  stockholder  in  a  national  bank  can- 
not evade  his  liability  under  U.  S.  Rev.  Stat. 
§  5151,  U.  S.  Comp.  Stat.  1901,  p.  3465.  for 
the  debts  of  the  bank,  by  a  transfer  of  his 
U.  S.  Dig.— 61 


shares  of  stock  to  a  person  financially 
irresponsible,  provided  he  knew  or  should 
have  known  at  the  time  that  the  bank 
was  then  insolvent.  McDonald  v.  Dewey, 
202  U.  S.  610,  26  Sup.  Ct.  Rep.  731, 

60:  1128 

281.  A  colorable  transfer  of  shares  of 
stock  in  a  national  bank,  made  for  the 
benefit  of  the  registered  owner,  cannot  re- 
lieve the  latter  from  his  liability  under  U. 
S.  Uev.  Stat.  §  5151,  U.  S.  Comp.  Stat.  1901, 
p.  3465,  as  a  shareholder,  for  the  debts  of 
the  bank.  McDonald  v.  Dewey,  202  U.  S. 
510,  26  Sup.  Ct.  Rep.  731,  50:  1128 

282.  One  who,  with  knowledge  of  the  in- 
solvency of  a  national  bank,  transfers  his 
stock  to  an  irresponsible  vendee  with  intent 
to  evade  his  liability  under  U.  S.  Rev.  Stat. 
§  5151,  U.  S.  Comp.  Stat.  1901,  p.  3465.  for 
the  debts  of  the  bank,  can  only  be  held  re- 
sponsible for  the  unsatisfied  debts  existing 
when  the  fraudulent  transfer  was  made,  in 
view  of  the  requirement  of  §  5210  (U.  S. 
Comp.  Stat.  1901,  p.  3498),  that  the  list  of 
the  names  and  residences  of  all  the  share- 
holders and  the  number  of  shares  held  by 
each  be  kept  by  the  bank,  subject  to  the 
inspection  of  all  shareholders  and  creditors, 
and  of  the  provision  of  §  5139  (U.  S.  Comp 
Slat.  1901.  p.  3461),  that  every  person  bi* 
coming  a  shareholder  by  a  transfer  of  shares 
to  himself  shall  succeed  to  all  the  rights 
and  liabilities  of  the  prior  holder  of  such 
shares,  and  that  no  change  shall  be  made 
in  the  articles  of  association  by  which  the 
rights,  remedies,  or  securities  of  the  exist- 
ing creditors  of  the  as.<}ociation  shall  be  im- 
paired. McDonald  v.  Dewey,  202  U.  S.  510, 
26  Sup.  a.  Rep.  731,  50:  1128 

283.  The  existence  of  a  trust  sub  modo 
for  cerditors  as  to  the  liability  of  a  stock- 
holder in  a  national  bank,  which  prevents 
him  frpm  transferring  his  shares  when  the 
corporation  is  failing,  or  from  manipulating 
a  release  therefrom,  does  not  prevent  an 
otherwise  lawful  assignment  of  his  property 
by  a  stockholder  for  the  l>enefit  of  his  cred- 
itors. Peters  v.  Bain.  133  U.  S.  670.  10  Sup. 
a.  Rep.  354.  33:696 
Cited   in   George   T.    Smith    Middlings    Purifier 

Co.  y.  McOroarty,  136  U.  8.  241.  34  L.  ed. 
.349.  10  Sup.  Ct.  Rep.  1017— Clark  v.  Bever. 
1.30  X:.  8.  113,  35  L.  ed.  05.  11  Sup.  Ct.  Rep. 
46S— I'^ORB  v.  Blair.  130  V.  S.  125.  35  L.  ed. 
106.  11  Sup.  Ct.  Rep.  476— (Jould  v.  Little 
Rock.  .\I.  R.  k  T.  R.  Co.  52  Fed.  684— St. 
Ix>ui8  Rrewing  Asso.  y.  .Austin.  100  Ala.  322. 
13  So.  008 — (filbert  v.  Washington  Beneficial 
Endowment  Asso.  10  App.  D.  (\  330 — P'irst 
Nat.  Bank  v.  Dovetail  Body  k  Gear  Co.  143 
Ind.  553.  52  Am.  St.  Rep.  435.  40  N.  B.  810— 
Henderson  y.  Indiana  Trust  Co.  143  Ind. 
560,  40  N.  E.  516— VanCIeve  y.  Berkey.  143 
Mo.  123.  42  L.R.A.  600.  44  S.  W.  74.3— Early 
Times  Distillery  Co.  v.  Zeiger.  0  N.  M.  43.  49 
Pac.  723 — Lyons-Thomas  Hardware  Co.  y. 
Perry  Stove  Mfg.  Co.  86  Tex.  lO.'S,  22  L.R.A. 
816.  24  S.  W.  16 — Weyeth  Hardware  &  Mf*. 
Co.  y.  James-Spencer-Bateman  Co.  15  Utah, 
131.  47  Pac.  604— Re  Beard.  7  Wyo.  115,  38 
L.R.A.  862.  76  Am.  St.  Rep.  882,  50  Pac.  226. 
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o.  EnforcemmU, 

Abatement  of  Cause  of  Action,  see  Abate- 
ment and  Revival,  30. 

Comptroller's  Assessment  as  Evidence,  see 
Evidence,  1071. 

Letter  as  Evidence  of  Comptroller's  Deci- 
sion, see  Evidence,  2463. 

Limitation  of  Action,  see  Limitation  of  Ac- 
tions, 297,  298,  352-354,  468. 

Allegations  Showing  Right  to  Sue,  see 
Pleading,  354. 

Allegations  as  to  Stockholders'  Ownership 
in  Action  to  Enforce,  see  Pleading,  454. 

See  also  supra,  240 ;  infra,  309. 

284.  Enforcing  the  whole  amount  of  an 
assessment  on  national  bank  stock,  to  the 
extent  of  the  distributive  share  received, 
against  one  of  the  heirs  or  next  of  kin  to 
whom  the  stock  has  been  allotted  by  the 
probate  court  in  indivision,  in  proportion 
to  their  interest  in  the  estate,  pusuant  to 
Minn.  Gen.  Stat  1894,  §§  5918  et  seq.,  does 
not  violate  any  rights  under  the  Federal 
statutes.  Matteson  v.  Dent,  176  U.  S.  521, 
20  Sup.  Ct.  Rep.  419,  44:  571 

By  receiver. 

See  also  infra,  293. 

285.  That  the  Comptroller  of  the  Curren- 
cy has  decided  to  pay  a  large  amount  of 
(*Iaims  against  an  insolvent  bank  for  which 
the  bank  is  not  responsible,  and  that  there 
are  means  enough  already  in  his  hands  to 
meet  the  liabilities  of  the  bank,  is  not  a 
good  defense  in  a  suit  instituted  by  the  re- 
ceiver of  the  bank,  by  order  of  the  Comp- 
troller, to  enforce  the  liability  of  stock- 
holders.    Casey  v.  Galli,  94  U.  S.  680, 

24:  307 

286.  Liability  of  a  stockholder  of  an  insol- 
vent national  bank  may  be  enforced  by  the 
receiver  in  an  action  at  law.  Keyser  v. 
Hitz,  133  U.  S.  138,  10  Sup.  Ct.  Rep.  290, 

33:  531 
Cited  In  Howarth  v.  Angle,  39  App.  Div.  167, 
57   N.  Y.   Supp.  187. 

287.  The  courts  of  equity,  in  the  absence 
of  statutory  provision,  prior  to  the  act  of 
June  30,  1876,  had  power  to  appoint  a  re- 
ceiver to  enforce  the  statutory  liability  of 
stockholders  upon  the  voluntary  liquidation 
of  national  banks.  Richmond  v.  Irons,  121 
U.  S.  27,  7  Sup.  a.  Rep.  788,  30:  864 
Cited   In    McDonald    v.    Thompson,    184    U.    8. 

75,   46   L.  ed.   440.   22   Sup.  €t.   Rep.   297 — 
Williamson  v.  American  Bank,  116  Fed.  797. 

288.  The  receiver  of  a  national  bank  has 
the  right  to  enforce  the  personal  liability  of 
a  stockholder,  only  when  necessary  to  pay 
the  debts  of  the  bank.  Kennedy  v.  Gibson. 
8  Wall.  498,  19:476 
Cited  In  Church  v.  Ayer,  80  Fed.  545. 

289.  It  is  no  objection  in  an  action  by 
the  receiver  of  a  national  bank  under  the 
act  of  June  3,  1864,  to  enforce  the  personal 
liability  of  a  shareholder,  that  there  are 
other  stockholders  beyond  the  jurisdiction  of 
the  court,  who  cannot  for  that  reason  be 


made  codefendants.  Kennedy  y.  GibMo,  8 
Wall.  498,  19:476 

Cited  In  Union   Mill  &  Mln.  Co.  v.   Dangberg, 

81  Fed.  90 — Stoddard  v.  Lnm,  32  App.  Dlv. 

674,  68  N.  Y.  Supp.  607. 

At  law  or  in  equity. 

290.  Fraudulent  representations  by  which 
a  person  is  induced  to  become  a  stockholder 
of  a  national  bank  constitute  no  defense 
in  an  action  at  law  by  a  receiver  of  the 
bank  to  enforce  the  statutory  liability  of 
the  stockholders,  as  the  defense  is  of  an 
equitable  nature  and  must  be  asserted,  if 
at  all,  in  equity.  Lantrv  v.  Wallace,  182 
U.  S.  536,  21  Sup.  Ct.  Rep.  878,  45:  1218 
Cited  In  American  Alkali  Co.  v.  Salom,  65   C. 

C.  A.  288,  131  Fed.  50. 

291.  Where  less  than  the  whole  amount 
of  the  liability  of  ^  shareholder  of  a 
national  bank  is  sought  to  be  recovered,  the 
proceeding  may  be  in  equity.  Studebaker 
V.  Perry,  184  U.  S.  258,  22  Sup.  Ct  Rep. 
463,  46: 528 
Cited  in  Aldrieh  v.  Bingham,  131  Fed.  365. 

292.  Where  less  than  the  par  value  of  the 
stock  in  a  national  bank  is  sought  to  be 
recovered  in  an  action  under  the  act  of 
June  3,  1864.  to  enforce  the  personal  liabil- 
ity of  a  shareholder,  the  proceeding  naav 
be  in  equity ;  in  which  case  an  interlocutory 
decree  may  be  taken  for  contribution,  and 
the  case  stand  over  for  further  action  of  the 
court  until  the  full  amount  of  the  liability 
is  exhausted.  Kennedy  v.  Gibson,  8  Wall. 
498,  19: 476 
Cited  In  Alderson  v.  Dole,  20  C.  C.  A.  281.   n:: 

U.  8.  App.  460,  74  Fed.  30 — Bailey  v.  Till- 
Inghast.  40  C.  C.  A.  97,  09  Fed.  804 — Hale 
V.  Alllnson.  102  Fed.  793 — Mutual  F.  Inn. 
Co.  V.  Phoenix  Fumltare  Co.  108  Mich.  181. 
34  L.R.A.  699.  62  Am.  St.  Rep.  693,  66  N. 
W.  1095 — Stoddard  v.  Lum,  32  App.  DIt. 
577,  53  N.  Y.  Supp.  607 — Hale  v.  Alllnson, 
9  Pa.  Dist.  R.  411. 

293.  A  proceeding  by  the  receiver  of  a  na- 
tional hank  to  enforce  the  individual  lia- 
bility of  a  stockholder  under  the  act  of 
June  3,  1864,  must  be  at  law,  where  an 
amount  equivalent  to  the  par  value  of  the 
stock  is  sought  to  be  recovered.  Kenncnlv 
V.  Gibson,  8  Wall.  498,  19:  47(6 
Cited  In  Hale  v.  Alllnson,  188  U.  S.  78.  47   L. 

ed.  393,  23  Sup.  Ct.  Rep.  244 — Poote  t. 
Qlenn,  52  Fed.  530 — Auer  ▼.  Lombard.  10 
C.  C.  A.  74,  33  U.  S.  App.  4SS,  72  Fed.  :S11 
— Zimmerman  ▼.  Carpenter,  84  Fed.  749 — 
Hale  V.  Coffin.  114  Fed.  677. 

294.  When  the  order  of  the  Comptroller 
of  the  Currency  to  the  receiver  of  a  suspend- 
ed  national  bank  to  enforce  the  personal 
liability  of  its  stockholders  is  to  collect  the 
full  amount  of  the  par  of  the  stodc,  the 
suit  must  be  at  law.  Casey  y.  Gralli,  94  U. 
S.  673,  24:  168 
Cited  In  United  States  ▼.  Knox.  102  U.  S.  426, 

26  L.  ed.  217 — Bowden  v.  Johnson  (Adams 
V.  Johnson)  107  U.  S.  263,  27  L.  ed.  390,  S 
Sup.  Ct.  Rep.  246 — Studebaker  v.  Perry,  184 
.  U.  S.  264.  46  L.  ed.  532,  22  8np.  Ct.  Rep. 
46.3— Halo  T.  Alllnson,  188  U.  8.  78,  47  U. 
ed.  393,  23  Sup.  Ct.  Rep.  244 — CoykeDdall 
V.  Miles,  10  Fed.  346~Witter8  v.  Sowlai,  82 
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Fed.  769 — 8tut2  ▼.  Handley,  41  Fed.  540— 
Flour  City  Nat.  Bank  v.  Wechselberg,  45 
Fed.  551 — Young  v.  Wempe,  46  Fed.  355 — 
Zimmerman  v.  Carpenter,  84  Fed.  749 — 
Hale  V.  Hardon,  89  Fed.  286--nalley  v. 
Tlllinghast,  40  C.  C.  A.  97,  90  Fed.  SOS- 
National  Commercial  Bank  v.  McDonnell,  92 
Ala.  398,  9  So.  149 — Munper  v.  Jacobson,  99 
111.  354 — Coqiiard  v.  Prenderpnat.  47  Mo. 
App.  252— Davis  v.  Watkins,  50  Neb.  290, 
76  N.  W.  575 — Richardson  v.  Wallace,  39  S. 
C.  228,  17  8.  B.  725. 

Ooncluslveiiess    of    Gomptroller's    deci- 
sion as  to. 

295.  The  Comptroller  of  the  Currency 
must  decide  when  it  is  necessary  to  insti- 
tute proceedings  under  the  act  of  June  3. 
1864,  against  the  stockholders  of  a  national 
bank  to  enforce  their  personal  liability; 
and  his  decision  is  conclusive.  Kennedy  v. 
Gibson  8  Wall.  498,  19:  476 
Distinffuished  In  National  Bank  v.  Kennedy,  17 

Wall.  22,  21  L.  ed.  555. 
Cited  in  Sanpcr  v.  Upton.  91  U.  S.  59,  23  L. 
ed.  222— Casey  v.  Galll,  94  U.  S.  677,  24 
L.  ed.  169— United  States  v.  Knox,  102  U. 
S.  426,  26  L.  ed.  217— Biishnell  v.  Lelalid, 
164  U.  8.  685,  41  L.  ed.  509,  17  Sup.  Ct. 
Rep.  209 — Turner  v.  Richardson,  180  U.  8. 
90.  45  L.  ed.  440,  21  Sup.  Ct.  Rep.  295— 
Studebaker  v.  Perry,  184  U.  S.  2fi3,  46  L. 
ed.  531,  22  Snp.  Ct.  Rep.  463 — Bailey  v. 
Sawyer,  4  Dill.  464,  Fed.  Cas.  No.  744— 
Rowden  v.  Morris,  1  Hughes,  380,  Fed.  Cas. 
No.  1,715— Re  Manufacturers'  Nat.  Bank,  5 
Bi«s.  506,  Fed.  Cas.  No.  9.051 — Smith  v. 
Manufacturers*  Nat.  Bank,  9  Nat.  Bankr. 
Rep.  128,  Fed.  Cas.  No.  13,076— Stanton  v. 
Wllkeaon,  8  Ben.  362,  Fed.  Cas.  No.  13,299 
— Strong  v.  Southworth,  8  Ben.  332,  Fed. 
Cas.  No.  13,545 — Sanger  v.  Upton,  13  Nat. 
Bankr.  Reg.  228 — Harvey  v.  Lord,  11  BIss. 
145,  10  Fed.  237 — Witters  v.  Sowles.  32 
Fed.  769 — Welles  v.  Stout,  38  Fed.  68 — 
Welles  V.  Graves,  41  Fed.  464— Young  v. 
Wempe.  46  Fed.  355 — Columbia  Nat.  Bank 
v.  Mathews,  29  C.  C.  A.  496.  56  U.  S.  App. 
636,  85  Fed.  939 — Tilllnghast  v.  Bailey,  86 
Fed.  47 — Wallace  v.  Hood,  89  Fed.  21 — Al- 
drlch  V.  Yates,  95  Fed.  80 — Studebaker  v. 
Perry.  43  C.  C.  A.  70.  102  Fed.  948— Afoss 
V.  Whltzel,  108  Fed.  581 — ICing  v.  Pomeroy, 
58  C.  C.  A.  215,  121  Fed.  293— Straw  &  R 
Mfg.  Co.  V.  L.  D.  Kilbourne  Boot  &  Shoe  Co. 
80  Minn.  133,  83  N.  W.  36— Waldron  v. 
Ailing,  73  App.  Dlv.  87,  76  N.  Y.  Supp.  250 
— Peters  v.  Foster,  56  Hun,  600.  10  N.  Y. 
Supp.  389 — McCarthy  v.  St.  Paul  F.  &  M. 
Ins.  Co.  19  Misc.  274,  44  N.  Y.  Supp.  343— 
Richardson  v.  Wallace,  39  8.  C.  228,  17  S. 
E.  725— McLaughlin  ▼.  O'Neill,  7  Wyo.  211, 
51  Pac.  248. 

296.  A  decision  of  the  Comptroller  to  en- 
force the  liability  of  stockholders  in  a  na- 
tional bank  under  the  act  of  June  3,  1864, 
must  precede  the  institution  of  a  suit  by  a 
receiver  in  a  Federal  circuit  court;  and  the 
fact  must  be  distinctly  averred.  Kennedy  v. 
Gibson,  8  Wall.  498.  19:  476 
Cited  in  Price  v.  Yates,  7  Rep.  583,  Fed.  Cas. 

No.  11,418 — Wright  v.  Merchants'  Nat. 
Bank,  1  Flipp.  573,  Fed.  Cas.  No.  18,084— 
Nead  v.  Wall.  70  Fed.  807— Ilayden  v. 
Thompson,  17  C.  C.  A.  596,  36  U.  S.  App.  361, 
71  Fed.  64 — Gerner  v.  Thompson,  74  Fed. 
130 — National  Bank  v.  Wade,  84  Fed.  13 — 
CockriU  V.  Cooper,  29  C.  C.  A.  5^3.  57  U.  S 
App.  576,  86  Fed.  11— £>e  Weese  v.  Smith,  97 


Fed.  ail— Aldrlch  v.  Skinner,  98  Fed.  378— 
Deweese  v.  Smith,  66  L.R.A.  979,  45  C.  C.  A. 
411,  106  Fed.  441 — Williamson  v.  American 
Bank,  115  Fed.  796 — Boyd  v.  Schneider.  65 
C.  C.  A.  213.  131  Fed.  227— O'Connor  v. 
WItherby,  111  Cal.  527,  44  Pac.  227— Davis 
V.  Weed,  44  Conn.  579,  Fed.  Cas.  No.  3,658 — 
Gilim  V.  Sawyer,  93  Me.  166,  44  Atl.  677— 
Bridges  v.  Stephens,  132  Mo.  546,  34  S.  W. 
555 — King  V.  Armstrong,  50  Ohio  St.  237, 
34  N.  E.  163 — Price  v.  Gates,  36  Phila.  Leg. 
Int.  195— Price  v.  Yates,  7  W.  N.  C.  52— Mc- 
Langhlin  v.  O'Neill,  7  Wyo.  199,  51  Pac.  248. 

297.  Where  the  Comptroller  of  the  Cur- 
rency has  ordered  the  receiver  of  a  suspended 
national  bank  to  enforce  the  personal  liabil- 
ity of  its  stockholders,  the  amount  to  be  paid 
rests  in  the  judgment  and  discretion  of  the 
Comptfoller,  and  his  determination  cannot 
be  controverted.  Casey  v.  Galli,  94  U.  S. 
673  24*  168 
Casey  v.  Galli,  94  U.  S.  680,  24:  307 
Germania  Nat.  Bank  v.  Case,  99  U.  S.  628, 

25:448 
Cited  In  Bushnell  v.  Leland,  164  U.  8.  686,  41 
L.  ed.  599,  17  Sup.  Ct.  Rep.  209 — McCormick 
V.  Market  Nat.  Bank,  165  U.  8.  548.  41  L.  ed. 
821,  17  Sup.  Ct.  Rep.  433 — Studebaker  v. 
Perry,  184  U.  8.  266,  46  L.  ed.  532.  22  Sup. 
Ct.  Rep.  463 — Davis  v.  Weed,  44  Conn.  580, 
Fed.  Cas.  No.  3,658 — Young  v.  Wempe,  46 
Fed.  355 — Auer  V.  Lombard,  19  C.  C.  A.  74, 
33  U.  8.  App.  438,  72  Fed.  211 — Latimer  v. 
Bard,  76  Fed.  539 — Columbia  Nat.  Bank  v. 
Mathews,  29  C.  C.  A.  496,  56  U.  S.  App.  636, 
85  Fed.  939 — Tilllnghast  v.  Bailey,  86  Fed. 
47— Aldrich  v.  Campbell,  38  C.  C.  A.  349,  97 
Fed.  665— Bailey  v.  Tilllnghast,  40  C.  C.  A. 
101,  99  Fed.  808 — Brown  v.  Ellis,  103  Fed. 
836 — Dewesse  v.  Smith,  60  L.R.A.  976,  45  C.  C. 
A.  411,  106  Fed.  441— Moss  v.  Whitzel,  108 
Fed.  581— Boyd  v.  Schneider,  124  Fed.  242— 
O'Connor  v.  WItherby,  111  Cal.  528,  44  Pac. 
227 — Eeyser  v.  Hltz,  2  Mackey.  490 — Ho- 
warth  V.  Lombard.  175  Mass.  575,  49  L.R.A. 
307,  56  N.  E.  888— Gillin  v.  Sawyer.  03  Me. 
167,  44  Atl.  677— Schaberg  v.  McDonald,  60 
Neb.  .-02,  83  N.  W.  737— McCarthy  v.  St. 
Paul  F.  &  M.  Ins.  Co.  19  Misc.  274,  43  N.  Y. 
Supp.  343 — Howarth  v.  Angle,  39  App.  Dlv. 
157,  57  N.  Y.  Supp.  187— Waldron  v.  Ailing, 
73  App.  Div.  88.  76  N.  Y.  Supp.  250— United 
States  ex  rel.  Citizens'  Nat.  Bank  v.  Knox, 
38  Phila.  Leg.  Int.  44. 

298.  Although  assessments,  successive  or 
otherwise,  against  the  shareholders  of  an 
insolvent  national  bank,  made  by  the  Comp- 
troller of  the  Currency,  are  conclusive,  he 
has  no  power  to  direct  an  additional  as- 
sessment to  supply  the  deficit  caused  by  the 
inability  of  the  receiver  to  enforce  payment 
of  part  of  a  prior  assessment;  and,  if  the 
Comptroller  directs  such  assessment,  a  court 
of  equity  will  enjoin  its  enforcement.  Unit- 
ed States  ex  rel  Citizens'  Nat.  Bank  v.  Knox. 
102  U.  S.  422,  26:216 
Cited  In  Bushnell  v.  Leland,  164  U.  8.  685,  41 

L.  ed.  598.  17  Sup.  Ct.  Rep.  209 — Hale  v. 
Alllnson,  188  U.  8.  78,  47  L.  ed.  393.  23 
Sup.  Ct.  Rep.  244 — Columbia  Nat  Bank  v. 
Mathews.  29  C.  C.  A.  490,  56  U.  S.  App.  636, 
85  Fed.  939 — Aldrich  v.  Yates,  95  Fed.  81 — 
DeWeese  v.  Smith,  97  Fed.  315 — Aldrich  v. 
Campbell,  38  C.  C.  A.  351,  97  Fed.  667— 
Bailey  v.  Tilllnghast,  40  C.  C.  A.  07.  99  Fed. 
805 — Studebaker  v.  Perry.  43  C.  C.  A.  71,  102 
Fed.  948 — Deweese  v.  Smith,  66  L.R.A.  976, 
45  C.  C.  A.  411.  106  Fed.  441— Boyd  v. 
Schneider,  124  Fed.  242. 
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\nio  may  share  in  recovery. 

299-300.  On  a  bill  against  a  natioTial 
banking  association  to  enforce  tlie  personal 
liability  of  stockholders  in  behalf  of  all  the 

ft 

creditors,  no  creditor  is  entitled  to  recover 
who  does  not  come  forward  to  present  his 
claim.  Richmond  v.  Irons,  121  tJ.  S.  27.  7 
Sup.  Ct.  Rep.  788,  30:  864 

Cited  In  Taber  v.  Royal  Ins.  Co.  124  Ala.  688, 
26  So.  252. 

Second  assessment. 

301.  The  Comptroller  of  the  Currency  is 
authorized  to  make  a  second  assessment  up- 
on the  shareholders  of  an  insolvent  na- 
tional banking  association,  where  the  first 
assessment  proves  insufTicient  to  pay  the 
debts  and  liabilities  of  the'  bank,  by  U.  S. 
Rev.  Stat.  §  5234,  U.  S.  Comp.  Stat.  1901, 
p.  3507,  empowering  him,  if  necessary  to 
pay  the  debts  of  such  association,  to  enforce 
the  individual  liability  of  its  shareholders, 
which,  by  §  5151,  U.  S.  Comp.  Stat.  1901.  p. 
3465,  is  measured  by  the  par  value  of  their 
stock  in  addition  to  the  amount  invested 
therein,  so  long  as  both  assessments  do  not 
exceed  that  amount.  Studebaker  v.  Perry. 
184  U.  S.  258,   22  Sup,  Ct.  Rep.   463, 

46:  528 
Citrd  In  Smith  v.  Brown,  187  V.  S.  637,  47  L, 
ed.  344,  23  Sup.  Ct.  Rep.  84.5 — McClalne  v. 
Rankin,  107  U.  8.  159,  49  L.  ed.  705.  25  Sup. 
Ct.  Rep.  410— Rankin  v.  Barton,  109  U.  S. 
232,  50  L.  ed.  IGG.  26  Sfip.  Ct.  Rep.  29. 

e.  Officers, 

1.  In  General. 

State  Statute  Requiring  Cashier  to  Trans- 
mit List  of  Stockholders  to  Town 
Clerks,  see  Banks,   223f. 

Presumption  as  to  Performance  of  Duties, 
see  Evidence,  349. 

Declarations  of  Cashier  as  Evidence  against 
Bank,  see  Evidence,  1971,  1979. 

302.  A  person  acting  as  director  and  vice 
president  of  a  national  bank  violates  the 
law,  if  he  does  not  own  at  least  ten  shares 
of  the  stock.  Finn  v.  Brown,  142  V.  S.  56. 
12  Sup.  Ct.  Rep.  136,  35:  936 
died  in  SlRiia  Iron  Co.  v.  Greene,  .SI  C.  C.  A. 

483,  59  U.  S.  App.  555,  88  Fed.  213. 

2.  Power  and  Authority. 

After  Bank  GJoes  into  Liquidation,  see  infra, 

364. 
See  also  infra.  331. 

303.  A  national  bank  may  borrow  money 
by  rediscounting  its  notes,  and  its  directors 
may  empower  its  president  or  cashier  to  in- 
dorse the  paper  of  the  bank.  Auten  v.  Unit- 
ed States  Nat.  Bank,  174  U.  S.  125,  19  Sun. 
Ct.  Rep.  628,  43:  920 
died  In  Pcbofleld  v.  State  Nat.  Bank,  ;^8  C.  ('. 

A.  1S1.  f>7  Fed.  2SS  -llanovor  Nat.   Rank  v 
First  Nat.   Bank.  48  C.  C.  A.  485,  109  Fed. 
424 — Aiiten   v.  Mnnlstop  Not.   Rank.  67   Ark. 
2.-.0,  47  L.R.A.  .S.-^.S.  54  S.  W.  337— First  Nat. 
Bank  v.  Arnold,  156  Ind.  404.  60  N.  E.  1,^4. 

304.  The  power  of  the  president  or  other 
ofllccr  of  a  national  bank  to  bind  it  by  trans- 


actions after  it  is  put  into  liquidation  i^ 
that  resulting  from  his  duty,  which  consi-ts 
in  the  ollection  and  reduction  to  inonev  of 

m 

the  a.s.set.'^  of  the  bank,  and  the  payment  of 
creditors  equally  and  ratably,  so  far  as  the 
assets  prove  suflRcient.  Schrader  v.  Manu- 
facturers* Nat.  Bank,  133  U.  S.  67,  10  Sup. 
Ct.  Rep.  238,  33:  564 

305.  The  vice  president  of  a  national 
bank,  however  general  his  powers,  cannot 
exercise  the  power  to  borrow  money  for  the 
bank,  unless  specially  authorized  ao  to  do; 
and  persons  dealing  with  the  bank  are  pre- 
sumed to  know  the  extent  of  the  ^neral 
powers  of  the  officers.  Western  Nat.  Bank 
V.  Armstrong,  152  U.  S.  346,  14  Sup.  Ct 
Rep.  572,  38:470 
Cited  in  Chemical  Nat.  Bank  T.  Armstrong,  76 

Fed.  339. 

306.  A  national  bank  which  uses  in  its 
business  money  obtained  by  its  vice  presi- 
dent as  a  loan  to  it  from  another  national 
bank  cannot  escape  liability  to  account 
therefor,  upon  the  ground  that  the  loan  was 
not  negotiated  by  it  or  by  its  direction,  or 
that  it  could  not  itself  have  legally  bor- 
rowed the  money.  Aldrich  v.  Chemical  Nat 
Bank,  176  U.  S.  618,  20  Sup.  Ct.  Rep.  498, 

44:611 
Cited  In  Wyman  ▼.  Wallace,  201  V.  S.  243.  50 
L.  ed.  742,  26  Sup.  Ct.  Rep.  495 — Hallett  r 
New  England  Roller-Orate  Co.  105  Fed  222 
— Chelsea  Sav.  Bank  v.  Iron  wood,  66  C.  C.  A. 
232.  l.SO  Fed.  412— Cherry  v.  City  Nat 
Bank,  7.5  C.  C.  A.  346,  144  Fed.  5W— Me- 
chanics Bank  v.  Woodward,  74  Conn.  693,  51 
Atl.  1084— First  Nat.  Bank  ▼.  Arnold,  156 
Ind.  494,  60  N.  E.   134. 

307.  An  agreement  made  by  the  president 
of  a  national  bank,  after  the  bank  went 
into  liquidation,  to  continue  ita  guaranty 
upon  certain  notes,  is  not  binding  upon  the 
stockholders.  Schrader  v.  Manufacturers' 
\at.  Bank,  133  U.  S.  67,  10  Sup.  a.  Rep. 
238,  33: 564 

308.  It  is  to  be  presumed  that  the  vice- 
president  of  a  national  bank  who,  on  trans* 
fnrring  a  promissory  note,  guaranteed  it  in 
the  name  of  the  bank,  hati  the  power  he 
as.sumed  to  exercise;  and  the  bank  is  es- 
topped to  deny  his  authority.  People's 
Bank  v.  Manufacturers*  Nat.  Bank,  101  V. 
S.  181,  25:907 
Distinguished  in    Norton  ▼.   Derry   Nat   Bank, 

61  N.  H.  592,  60  Am.  Rep.  S.'^S. 

Cited  in  Auten  v.  TTnlted  States  Nat.  Bank,  1T4 
U.  S.  148.  43  I.,  ed.  928.  19  Sup.  Ct.  Reo.  628 
— Irons  v.  Manufacturers"  Nat.  Bank.  27  Fed. 
597— Farmers'  &  M.  Nat.  Bank  v.  Smith.  23 
C.  C.  A.  86,  40  r.  S.  App.  690,  77  Fed.  135— 
United  States  Nat.  Bank  ▼.  First  .\at.  Bank. 
24  C.  C.  A.  600,  49  V.  S.  App.  67,  79  Fed. 
299 — Hawkins  v.  Fourth  Nat.  Bank,  150  Ind. 
125,  49  N.  B.  957— City  Nat.  Bank  v.  Thomtl, 
46  Neb.  860,  ft,")  N.  W.  805. 

309.  Directors  of  a  national  bank  are  not 
empowered,  without  action  of  the  stockhold- 
ers, to  levy  the  assessment  ordered  by  tJie 
Comptroller  for  the  purpose  of  restoring  its 
capital  and  enabling  it  to  continue  in  busi- 
ness by  U.  S.  Rev.  Stat.  H  5136,  5145  (U. 
S.  Comp.  8tat.   1901,  pp.  3455,  3463),  in- 
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vesting  them  with  authority  to  transact  the  | 
usual  and  ordinary  business  of  national 
banks,  since  the  provision  of  §  5205  (U.  S. 
Comp.  «tat.  1901,  p.  3495),  for  the  ap- 
pointment of  a  receiver  to  close  up  the  busi- 
ness of  the  banking  association  in  case  it 
fails  to  pay  up  its  capital  stock,  and  refuses 
to  go  into  liquidation,  evidently  confers 
upon  the  association  the  privilege  of  de- 
clining to  make  good  the  deficiency,  and  to 
elect,  instead,  to  go  into  voluntary  liquida- 
tion, the  exercise  of  which  would  seem  to 
be  a  matter  in  which  the  owners,  and  not 
the  managers,  of  the  bank  primarily  are 
interested.  Commercial  Nat.  Bank  v.  Wein- 
hard,  192  U.  S.  243,  24  Sup.  Ct.  Rep.  253, 

48:425 
Cited  in  George  v.  Wallace,  68  C.  C.  A.  44,  135 
Fed.   290. 

3,  Liability, 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1928. 

Oonclusiven<'S8  of  Judgment  as  to,  see  Judg- 
ment, 504. 

Criminal  liability. 

Embezzlement  by  President  as  Infamous 
Crime,  see  Criminal  Law,  11. 

Evidence  of  Criminal  Intent  in  Wrong 
fully  Certifying  Check,  see  Evi- 
dence, 2082. 

Variance      Between     Allegations     and 
Proof,  see  Evidence,  2778. 

Perjury  by  National  Bank  Officer,  see 
Perjury,  9. 

Answering  Inquiry  by  Jury,  see  Trial, 
32  b. 

Misleading  Instruction  as  to,  see  Trial, 
597,  689. 

Instruction  as  to  Intent,  see  Trial,  705. 

310.  The  word  "wilful,"  in  the  act  of 
Congress  of  1882,  $  13,  imposing  a  penalty 
on  national  bank  officers  or  agents,  on  wilful 
violation  of  the  law,  implies  a  knowledge 
and  purpose  to  do  wrong.  Potter  v.  United 
States,  155  U.  S.  438,  15  Sup.  Ct.  Rep.  144, 

39:  214 
Cited  in  Spurr  y.  United  States,  174  U.  S.  734. 
43  L.  ed.  1152,  19  Sup.  Ct.  Rep.  812— Spurr 
V.  United  States,  31  C.  C.  A.  209,  59  U.  S. 
App.  C«3,  87  Fed.  707 — Roborts  v.  Unltod 
States,  61  C.  C.  A.  427,  126  Fed.  905— Wil- 
liams V.  People,  26  Colo.  274,  57  Pac.  701 — 
Chapman  v.  United  States,  8  App.  D.  C.  318. 

311.  The  offense  of  abstracting  the  funds 
of  a  national  bank  is  not  necessarily  equiv- 
alent to  larceny.  United  States  v.  North- 
way,  120  U.  S.  327,  7  Sup.  Ct.  Rep.  580, 

30:  664 

312.  To  constitute  the  offense  of  abstract- 
ing the  funds  of  a  national  bank,  within 
the  meaning  of  U.  S.  Rev.  Stat.  $  5209,  U. 
S.  Comp.  Stat.  1901,  p.  3497,  they  must  be 
abstracted  without  its  knowledge  and  con- 
sent, with  intent  to  injure  or  defraud  it 
or  some  other  company  or  person,  or  to  de- 
ceive some  officer  of  the  association  or  an 
agent    appointed    to    examine    its    affairs. 


United  States  v.  North  way,  120  U.  S.  327, 
7  Sup.  Ct.  Rep.  580,  30:  664 

Cited  in  Evans  v.  United  States,  153  U.  S. 
588,  38  L.  ed.  832.  14  Sup.  Ct.  Rep.  934— 
United  States  v.  Totter,  56  Fod.  07 — United 
State  V.  Eno,  56  Fed.  219 — United  States  v. 
French,  57  Fed.  385. 

313.  A  wilful  and  criminal  misapplica- 
tion of  the  funds  of  a  banking  as.sociation 
may  be  made  by  an  officer  or  agent  of  the 
bank  without  having  previously  received 
them  into  manual  possession.  The  offense 
is  in  this  way  distinguishable  from  embez- 
zlement. United  States  v.  Northway,  120 
U.  S.  327,  7  Sup.  Ct.  Rep.  580,  30:  664 
Cited  In  Dow  v.  United  States,  27  C.  C.  A.  142, 

49  U.  8.  App.  005,  82  Fed.  906. 

314.  The  penalty  imposed  on  a  nationnl 
bank  officer  by  U.  S.  Rev.  Stat.  §  5209,  U. 
S.  Comp.  Stat,  1901,  p.  3497,  is  affixed  to 
the  making  of  a  false  entry,  and  not  to  the 
making  or  verifying,  of  a  report.  Cochran 
V.  United  States,  157  U.  S.  286,  15  Sup.  Ct. 
Rep.  628,  39:704 
Cited  In  United  States  v.  Booker,  80  Fed.  379 

— United  States  v.  Booker,  98  Fed.  292. 

314a.  False  statements  in  a  report  by  na- 
tional bank  directors  to  the  Comptroller  of 
the  Currency  constitute  an  indictable  of- 
fense. Re  Bain,  121  U.  S.  1,  7  Sup.  Ct. 
Rep.  781,  30:  849 

Cited  In  United  States  v.  French,  57  Fed.  384. 

315.  An  assistant  cashier  of  a  national 
bank  may  be  guilty  of  making  a  false  en- 
try in  a  report,  under  U.  S.  Rev.  Stat.  § 
5209,  U.  S.  Comp.  Stat.  1901,  p.  3497,  al- 
though the  report  is  verified  by  another 
officer.  Cochran  v.  United  States,  157  U.  S. 
286,  15  Sup.  Ct.  Rep.  628,  39:  704 

316.  A  national  bank  officer  cannot  be 
held  criminally  liable  for  verifying  a  report 
which  he  believes  to  be  true  but  which  is 
in  fact  false,  under  U.  S.  Rev.  Stat.  §  5209, 
U.  S.  Comp.  Stat.  1901,  p.  3497,  since  that 
makes  the  intent  to  defraud  a  material  ele- 
ment of  the  offense.  Cochran  v.  United 
States,  157  U.  S.  286,  15  Sup.  Ct.  Rep.  628, 

39:704 

317.  The  wilful  misapplication  of  the 
funds  of  a  national  bank  by  an  officer  or 
agent  thereof,  which  is  made  an  offense  by 
U.  S.  Rev.  Stat.  §  5209,  U.  S.  Comp.  Stat. 
1901,  p.  3497,  means  one  made  for  the  use 
or  benefit  of  the  party,  or  of  some  person 
other  than  the  bank,  with  intent  to  defraud 
the  bank  or  some  person,  and  not  a  mere  act 
of  official  maladministration.  United  States 
V.  Britton,  107  U.  S.  655,  2  Sup.  Ct.  Rep. 
512,  27:  520 

318.  The  procuring,  by  an  officer  of  a  na- 
tional bank,  of  the  discount  of  his  own 
note  by  such  bank,  the  note  not  being  well 
secured,  and  both  the  maker  and  indorser 
being  at  the  time,  to  the  knowledge  of  such 
officer,  insolvent,  is  not  a  wilful  misappli- 
cation of  the  moneys  of  the  bank,  and  is  not 
an  offense  within  the  meaning  of  U.  S. 
Rev.  Stat.  §  5209,  V.  S.  Comp.  Stat.  1901, 
p.   3497.  where  it  is  not  charged  that   the 
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note  was  discounted  without  the  authority 
of  the  board  of  directors,  nor  that  the  dis- 
count was  procured  by  any  fraudulent 
means,  nor  that  the  note  was  not  paid  at 
maturity,  nor  that  the  association  suffered 
any  loss  by  reason  of  its  discount.  United 
States  V.  Britton,  108  U.  S.  193,  2  Sup.  Ct. 
Rep.  526,  27:  701 

319.  Allowing  a  depositor  largely  indebt- 
ed to  a  national  bank  to  withdraw  his  de- 
posit without  paying  his  indebtedness  is  not 
a  criminal  misapplication,  by  the  president 
of  the  bank,  of  its  funds,  under  Rey.  Stat. 
§  6209.  United  States  v.  Britton,  108  U.  S. 
193,  2  Sup.  Ct.  Rep.  526,  27:  701 
Cited  in  Witters  v.  Bowles,  31  Fed.  3 — Rieger 

V.  United  States,  47  C.  C.  A.  71,  107  Fed. 
926-Gantt  v.  United  States,  47  C.  C.  A.  211, 
108  Fed.  62 — ^Wright  v.  United  States,  48  C. 
C.  A.  46,  108  Fed.  814— McKnight  v.  United 
States,  54  C.  C.  A.  371,  115  Fed.  985. 

320.  Procuring  the  directors  of  a  national 
bank  to  declare  a  dividend,  when  there  are 
no  net  profits  to  pay  it,  is  not  a  wilful 
misapplication  of  the  moneys  and  funds  of 
the  association,  and  is  not  an  offense  under 
U.  S.  Rev.  Stat.  §  6209,  U.  S.  Comp.  Stat. 
1901,  p.  3497,  and  a  conspiracy  to  commit 
this  offense  is  not  made  punishable  by  § 
5440,  U.  S.  Comp.  Stat.  1901,  p.  3676. 
United  States  v.  Britton,  108  U.  S.  199,  2 
Sup.  Ct.  Rep.  531,  27:  698 
Cited  in  United  States  y.  Fish,  24  Fed.  588. 

321.  The  oath  of  a  national  bank  officer 
to  a  report,  under  U.  S.  Rev.  Stat.  §  5211, 
U.  S.  Comp.  Stat.  1901,  p.  3498,  taken  be- 
fore the  act  of  February  26,  1881,  before  a 
notary  public  appointed  by  a  state,  cannot 
be  made  the  basis  of  an  indictment  for  per- 
jury under  U.  S.  Rev.  Stat.  $  5392,  U.  S. 
Comp.  Stat.  1901,  p.  3653.  United  States 
v.  Curtis,  107  U.  S.  671,  2  Sup.  Ct.  Rep. 
601,  27:  534 
Cited  in  United  States  y.  Hall,  131  U.   S.  53, 

38  L.  ed.  98,  9  Sap.  Ct.  Rep.  663 — United 
States  y.  Hoggs,  31  Fed.  340 — United  States 
y.  Howard,  37  Fed.  067— United  States  v. 
Manlon,  44  Fed.  800 — United  States  y.  Bed- 
good,  49  Fed.  56 — United  States  v.  Garceion, 
82  Fed.  613— Re  Pancoast,  129  Fed.  645— 
Hutchlns  y.  Maneely,  11  App.  D.  C.  90 — 
People  y.  Howard.  Ill  Cai.  658,  44  Pac.  342. 

322.  An  entry  of  overdrafts  under  the 
heading  "Loans  and  discounts,"  in  a  report 
as  to  the  condition  of  a  national  bank, 
when  they  were  made  by  depositors  who  had 
permission  to  make  them  under  arrange- 
ments with  the  proper  managers  of  the  bank 
for  credit,  does  not  constitute  a  false  entry 
under  U.  S.  Rev.  Stat.  §  5209,  U.  S.  Comp. 
Stat.  1901,  p.  3497.  Graves  v.  United 
States,  165  U.  S.  323,  17  Sup.  Ct  Rep.  393, 

41 :  732 
Cited  In  Gemer  y.  Yates,  61  Neb.  105,  84  N.  W. 
696 — Dorsey  v.   United  States,  41   C.   C.   A. 
662,    101   Fed.    767. 

323.  A  common  purpose  to  subserve  the 
joint  interests  of  the  principal  offender  and 
of  his  aider  and  abettor  by  misapplication 
of  the  funds  of  a  bank  is  not  necessary  to 
create  the  offense  of  aiding  and  abetting  a 


bank  officer  in  misapplying  the  bank  fundi 
in  violation  of  U.  S.  Rev.  Stat,  i  5209,  U. 
S.  Comp.  Stat.  1901,  p.  3497,  but  it  is  im- 
material whom  they  may  have  intended  to 
benefit,  if  there  existed  the  intent  to  do- 
fraud  named  in  the  act  of  Congress.  Cof- 
fin V.  United  States,  162  U.  S.  664,  16  Sup. 
Ct.  Rep.  943,  40:  1109 

Cited  in  Gal  lot  v.  United  States,  31  C.  C  A. 
49,  58  U.  S.  App.  24:{.  87  Fed.  451— People 
y.  Comstock,  115  Mich.  313,  78  N.  W.  Mft. 

324.  Where  the  president  of  a  national 
bank  placed  on  its  bcoks  to  his  own  credit 
at  their  face  value  bonds  which  were  worth- 
less or  of  small  value,  without  consent  or 
authority  of  the  directors  or  stockholders, 
the  fact  that  he  gave  a  guaranty  of  pay- 
ment of  the  bonds  on  demand  does  not  re- 
lieve him  from  liability  for  an  intent  to  in- 
jure the  bank  by  taking  a  wrongful  advan- 
tage of  the  credit,  although  he  was  at  the 
time  solvent  and  intended  to  make  hia 
guaranty  good.  Agnew  v.  United  States, 
165  U.  S.  36,  17  Sup.  Ct.  Rep.  235,     41:  624 

325.  The  crime  of  making  false  entries 
by  an  officer  of  a  national  bank,  with  the 
intent  to  defraud,  defined  in  U.  S.  Rev. 
Stat.  §  5209,  U.  S.  Comp.  SUt.  1901,  p. 
3497,  includes  any  entry  on  the  books  of  the 
bank  which  is  intentionally  made  to  repre- 
sent what  is  not  true  or  does  not  exist, 
with  the  intent  either  to  deceive  its  officers 
or  to  defraud  the  association.  The  crime 
may  be  committed  personally,  or  by  direc- 
tion. Therefore  the  entry  of  a  slip  upon 
tlie  books  of  the  bank,  if  the  matter  con- 
tained in  that  deposit  slip  is  not  true,  is  a 
false  entry.  Agnew  v.  United  States,  165 
U.  S.  36,  17  Sup.  Ct.  Rep.  235,  41 :  624 
Cited  in   Peters  v.  United  SUtes,  36  C.  C.   A. 

112,     94     Fed.     134 — McKnlght     y.     United 
States,   88  C.    C.  A.    120,   97    Fed.  21S. 

Civil  liability. 

Jurisdiction  of  State  Courts  to  Enforce 
Liability  of  Directors  for  Making 
False  Statements,  see  Courts,  1415. 

325a.  Directors  of  a  national  bank  are 
not  insurers  of  the  fidelity  of  its  agents 
whom  they  have  appointed,  and  are  not  re- 
sponsible for  losses  resulting  from  the 
wrongful  act  or  omission  of  other  directors 
or  agents,  unless  the  loss  is  a  consequence 
of  their  own  neglect  of  duty.  Briggs  y. 
Spaulding,  141  U.  S.  132,  11  Sup.  Ct.  Rep. 
924,  35:  662 

326.  Directors  of  a  national  bank  who 
merely  negligently  participated  in  or  as- 
sented to  the  false  representations  as  to  the 
bank's  financial  condition  contained  in  the 
official  report  to  the  Comptroller  of  the  Cur- 
rency, made  and  published  conformably  to 
U.  S.  Rev.  Stat.  §  5211,  U.  S.  Comp.  Stat. 
1901,  p.  3498,  cannot  be  held  civilly  liable  to 
anyone  deceived  to  his  injury  by  such  re- 
port, since  the  exclusive  test  of  such  lia- 
bility is  furnished  bv  U.  S.  Rev.  Stat,  f 
5239  (U.  S.  Comp.  Stat.  1901,  p.  3516), 
which  makes  a  knowing  violation  of  the 
provisions  of  the  title  relating  to  national 
banks  a  prerequisite  to  such  liability.    Yatas 
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▼.  Jones  Nat  Bank,  206  U.  S.  158,  27  Sup. 
Ct.  Rep.  638,  61:1002 

/.  Cfhange  of  Other  Banks  to  National. 

Running  of  Limitations  when  Action  on 
BilU  of  Former  Bank  Barred,  see  Lim- 
itation of  Actions,  465. 

327.  No  authority  from  a  state  is  neces- 
sary to  enable  a  state  bank  to  change  to  a 
national  bank.    Casey  v.  Galli,  94  U.  S.  673, 

24:  168 

327a.  The  change  of  a  state  bank  to  a 
national  bank,  with  a  change  of  its  name 
accordingly,  does  not  affect  its  identity  or 
its  right  to  sue  upon  obligations  or  liabili- 
ties incurred  to  it  by  its  former  name. 
Michigan  Ins.  Bank  v.  Eldred,  143  U.  S. 
293,  12  Sup.  Ct.  Rep.  450,  36:  162 

328.  After  the  passage  of  the  act  of  1876, 
savings  banks  organized  in  the  District  of 
Columbia  under  an  act  of  Congress,  and 
having  a  capital  stock  paid  up  in  whole  or 
in  part,  were  entitled  to  become  national 
banking  associations,  in  the  mode  and  sub- 
ject to  the  conditions  prescribed  by  U.  S. 
Rev.  Stot.  §  5154.  Keyser  v.  Hitz,  133  U. 
8.  138,  10  Sup.  Ct.  Rep.  290,  33:  531 

329.  Where  a  state  bank  in  New  York 
organizes  as  a  national  bank,  and  takes 
proceedings  to  retire  its  circulating  bills 
issued  while  a  state  bank,  it  is  not  released 
from  paying  such  bills  by  the  statute  of 
limitations  of  the  state  or  by  N.  Y.  Laws 
1859,  chap.  236,  applying  to  banks  closed  up. 
Metropolitan  Nat.  Bank  v.  Claggett,  141  U. 
S.  520,  12  Sup.  Ct.  Rep.  60,  35:  841 
Di9ting«i»hed  in  Goldmark  v.  Mafpiolla  Metal 

Co.  44  App.  Dly.  39,  60  N.  Y.  Supp.  425. 

Cited  in  Michigan  Ins.  Bank  y.  Bldred.  148  U. 
S.  800,  36  L.  ed.  164,  12  Sup.  Ct.  Rep.  450— 
Goldmark  v.  Ma^olla  Metal  Co.  28  App.  Diy. 
268.  51  N.  Y.  Supp.  68 — Goldmark  y.  Mag- 
nolia Anti-Friction  Metal  Co.  30  App.  Dly. 
583,  62  N.  Y.  Supp.  446. 

g.  Powers  of  Banks. 

1,  In  General, 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1925,  1926. 
Usurious  Transactions,  see  Usury,  II.  b. 
Ab  to  Rate  of  Interest,  see  Usury,  66-68. 

330.  The  United  States  statutes  relative 
to  national  banks  constitute  the  measure 
of  the  authority  of  such  corporations,  and 
they  cannot  rightfully  exercise  any  powers 
except  those  expressly  granted,  or  which 
are  incidental  to  carrying  on  the  business 
for  which  they  are  established.  California 
Nat.  Bank  v.* Kennedy.  167  U.  S.  362,  17 
Sup.  Ct.  Rep.  831,  42:  198 
CiUd  in  Seattle  Qas  &  Electric  Co.  y.  Citizens' 

Light  &  P.  Co.  12a  Fed.  592 — Cumberland 
Teleph.  &  Teleg.  Co.  y.  Eyansyllle,  127  Fed. 
190. 

331.  A  national  bank  can  exercise,  by  its 
board  of  directors  or  duly  authorizefl   of- 


ficers or  agents,  subject  to  law,  all  such 

incidental  powers  as  shall  be  necessary  to 

carry  on  the  business  of  banking.    Western 

Nat.  Bank  v.  Armstrong,  152  U.  S.  346,  14 

Sup.  Ct.  Rep.  572,  38:  470 

Cited  in  Aldrlch  y.  Chemical  Nat.  Bank,  176  U. 

S.  622,  44  L.  ed.  613,  20  Sup.  Ct  Rep.  498 

— City  Nat.  Bank  y.  Chemical  Nat.  Bank,  26 

C.  C.  A.  197,  62  U.  S.  App.  209,  80  Fed.  861— 

Nebraska  y.  First  Nat.  Bank,  88  Fed.  949 — 

Murphy  y.   Gumaer,    12  Colo.   App.  483,  55 

Pac.  951 — ^Thilmany  t.  Iowa  Paper  Bag  Co. 

108  Iowa,  335,  TO  N.  W.  68. 

332.  The  national  banking  act  is  an  en- 
abling act,  and  a  national  bank  organized 
under  it  cannot  rightfully  exercise  any 
powers  except  those  expressly  granted  by 
that  act,  or  such  incidental  powers  as  are 
necessary  to  carry  on  the  business  of  bank- 
ing, for  which  it  was  established.  Logan 
County  Nat.  Bank  v.  Townsend,  139  U.  S. 
67,  11  Sup.  Ct.  Rep.  496,  35:  107 
Cited  in  California  Nat.  Bank  y.  Kennedy,  167 

U.  S.  366,  42  L.  ed.  200,  17  Sup.  Ct.  Rep.  831 
— Scott  y.  Deweese,  181  U.  S.  211,  46  L.  ed. 
827,  21  Bap.  Ct  Rep.  585 — Cooper  y.  Hill,  36 
C.  C.  A.  407,  94  Fed.  586 — Hepburn  y.  Kin- 
cannon,  74  Miss.  698,  21  So.  569 — Hanson  y. 
Heard,  69  N.  H.  101,  38  Atl.  788. 

333.  Although  the  national  banking  act 
may  not  giye  a  national  bank  an  absolute 
right  to  retain  bonds  coming  into  its  pos- 
session by  purchase  under  a  contract  which 
it  was  without  authority  to  make,  it  has 
the  right  to  hold  the  bonds  as  security  for 
the  return  of  the  consideration  paid  for 
them ;  but  when  such  amount  is  returned  or 
tendered  back  to  it,  and  the  surrender  of 
the  bonds  is  demanded,  its  authority  to  re- 
tain them  no  longer  exists.  Logan  County 
Nat  Bank  v.  Townsend,  139  U.  S.  67,  11 
Sup.  Ct  Rep.  496,  35:  107 
Cited  in  Aldrlch  y.  Chemical  Nat  Bank,  176  U. 

8.  631,  44  L.  ed.  616,  20  Sup.  Ct  Rep.  498 — 
Battey  y.  Eureka  Bank,  62  Kan.  392,  63  Par. 
437 — L'Herbette  y.  Pittsfield  Nat  Bank,  162 
Mass.  140,  44  Am.  St  Rep.  364,  38  N.  E.  368 
— Dresser  y.  Traders'  Nat  Bank,  165  Mass. 
122,  42  N.  B.  667. 

334.  Where  the  provisions  of  the  national 
banking  act  prohibit  certain  acts  by  banks 
or  their  officers,  without  imposing  any  pen- 
alty or  forfeiture  applicable  to  particular 
transactions  which  have  been  executed,  their 
validity  can  be  questioned  only  by  the  Unit- 
ed States,  and  not  by  private  parties. 
Thompson  v.  St.  Nicholas  Nat.  Bank,  146 
U.  S.  240,  13  Sup.  Ct  Rep.  66,  36:  956 
Cited  in  McCormick  v.  Market  Nat  Bank,  166 

U.  S.  562,  41  L.  ed.  822,  17  Sup.  Ct  Rep. 
43.'? — Scott  V.  Deweese,  181  U.  S.  211,  46  L. 
ed.  827,  21  Sup.  Ct  Rep.  685 — Gorrell  y. 
Home  I..  Ins.  Co.  11  C.  C.  A  246,  24  U.  8. 
App.  1S8.  63  Fed.  376 — Citizens'  State  Bank 
y.  Hawkins,  18  C.  C.  A.  80,  84  U.  S.  App. 
423,  71  Fed.  371 — Slonr  City  Terminal  B.  & 
Warehouse  Co.  y.  Trust  Co.  of  N.  A.  27  C.  C. 
A.  83.  49  U.  S.  App.  623,  82  Fed.  134— 
Burrows  y.  Nlblack,  28  CCA.  132,  68  U.  S. 
App.  712,  84  Fed.  113 — Bowen  v.  Needles 
Nat.  Bank.  30  C.  C.  A.  666,  94  Fed.  928 — Be 
Worcester  County.  42  C.  C.  A.  644.  8  N.  B. 
N.  Rep.  695.  102  Fed.  815 — Hallftt  v.  New 
England  Roller-Grate  Co.  105  Fed.  221 — 
Blodgett  y.  Lanyon  Zinc  Co.  58  C.  C.  A.  82, 
120  Fed.  896 — Anderson  v.  First  Nat.  Bank, 
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r»  N.  D.  456,  67  N.  W.  821— Battey  v.  Eureka 
Bank,  62  Kan.  392,  63  Pac.  437 — Dresser  v. 
Traders'  Nat.  Bank,  166  Mass.  122,  42  N.  E. 
567 — Buffalo  German  Ins.  Co.  v.  Third  Nat. 
Bank,  19  MIrc.  570,  43  N.  Y.  Supp.  550— 
Buffalo  German  Ins.  Co.  y.  Third  Nat.  Bank, 
29  App.  Dlv.  146,  51  N.  Y.  Supp.  667— 
Buffalo  German  Ins.  Co.  v.  Third  Nut.  Bank, 
162  N.  Y.  169,  48  L.R.A.  110,  56  N.  E.  521. 

335.  The  only  penalty  prescribed  by  Con- 
gress for  ultra  tnrea  acts  of  a  national  bank 
ifl  a  revocation  of  its  charter.  National 
Bank  of  Genesee  v.  Whitney,  103  V.  S.  99, 

26:443 
Cited  in  Thompson  v.  St.  Nicholas  Nat.  Bank, 
146  U.  8.  248,  36  L.  ed.  960,  13  Sup.  Ct.  Rep. 
66 — McBroom  v.  Scottish  Mortg.  &  Land  In- 
vest. Co.  153  U.  S.  326,  38  L.  ed.  732,  14  Sup. 
Ct.  Rep.  852 — Hanover  Nat.  Bank  v.  First 
Nat.  Bank,  48  C.  C.  A.  487,  109  Fed.  426— 
Volts  V.  National  Bank,  158  111.  541.  30  L. 
R.A.  158,  42  N.  E.  69— State  Nat.  Bank  v. 
Flathers,  45  La.  Ann.  80,  40  Am.  St.  Rep. 
216,  12  So.  243 — Prescott  Nat.  Bank  v.  But- 
ler, 157  Mass.  549,  32  N.  B.  909— Taylor  v. 
Empire  State  Sav.  Bank,  66  Hun,  541,  21  N. 
Y.  Supp.  Q43 — ^Thompson  v.  St.  Nicholas  Nat. 
Bank,  113  N.  Y.  334,  21  N.  E.  67— Buffalo 
German  Ins.  Co.  v.  Third  Nat.  Bank.  162  N. 
Y.  169,  48  L.R.A,  110,  56  N.  E.  521— 
Fayette  Land  Co.  v.  Louisville  &  N.  R.  Co. 
93  Va.  288,  24  8.  B.  1016— Ledebuhr  v.  Wis- 
consin Trust  Co.  112  Wlft.  663,  88  N.  W.  607. 

336-337.  National  banks  have  the  power 
to  adopt  reasonable  and  appropriate  meas- 
ures, within  the  general  scope  of  their  char- 
ters, for  the  carrying  on  of  business.  First 
Xat.  Bank  v.  National  Exch.  Bank,  92  V. 
8.  122,  23:679 

card  In  Western  Nat.  Bank  v.  Armstrong.  152 
T'.  8.  351,  38  L.  ed.  473,  14  Sup.  Ct.  Rep. 
572 — Auten  v.  United  States  Nat.  Bank,  174 
U.  S.  143,  43  L.  ed.  927.  10  Sup.  Ct.  Rep. 
628— Aldrlch  v.  Chemical  Nat.  Bank,  176 
U.  S.  626,  44  L.  ed.  614,  20  Sup.  Ct.  Itep. 
498 — National  Bank  &  L.  Co.  v.  Petrie,  189 
U.  S.  424,  47  L.  ed.  88.  23  Sup.  Ct.  Rep. 
512 — Simon  v.  Fisher,  20  T^.R.A.  559,  5  C. 
C.  A.  324.  17  V.  8.  App.  1,  55  Fed.  913— 
Chemical  Nat.  Bank,  v.  Armstrong,  76  Fed. 
342 — Armstrong  v.  Chemical  Nat.  Bank,  27 
CCA.  610,  54  U.  8.  App.  462,  83  Fed.  566— 
Nebraska  v.  First  Nnt.  Bank,  88  Fed.  949 — 
Anderson  v.  First  Nat.  Bank,  5  N.  D.  455.  67 
N.  W.  821 — First  Nnt.  Bank  v.  Michigan  City 
Bank,  8  N.  1).  612,  80  N.  W.  766— Worcester 
Nat.  Bank  v.  Cheeney,  87  111.  613 — Holmes 
V.  Boyd,  90  Ind.  .336— Tlconlc  Nat.  Bank  v. 
Bagley,  68  Me.  252— First  Nat.  Bank  v. 
American  Nat.  Bank,  173  Mo.  162,  72  S.  W. 
1059. 

Reoelvlfig  Bpeoial  deposits. 

338.  A  national  bank,  as  a  part  of  its  le- 
gitimate business,  may  receive  special  de- 
posits, including  bonds  of  the  United  States. 
First  Nat.  Bank  v.  Graham,  100  U.  S.  699, 

25:  750 
Cited  in  Wylle  v.  Northampton  Nat.  Bank,  119 
U.  8.  370,  30  L.  ed.  458,  7  Sup.  Ct.  Rep.  268 
—Manhattan  Bank  v.  Walker.  130  U.  S.  276. 
32  L.  ed.  963.  9  Sup.  Ct.  Rep.  519 — Eastern 
Townships  Bank  v.  Vermont  Nat.  Bank,  22 
Blatchf.  501,  22  Fed.  188— Walker  v.  Man- 
hattan Bank,  25  Fed.  254 — Prather  v.  Kean, 
29  Fed.  501— Merchants  Nat.  Bank  v.  Quil- 
martin.  88  Ga.  801,  17  L.R.A.  324,  15  S.  E. 
831— First  Nat.  Bank  v.  Strang,  138  111. 
356,   27   N.    B.   903— Cray   v.   Mcrrlam,   148 


111.  189.  82  L.R.A.  773.  39  Am.  St.  Hep.  172, 
35  N.  K.  810— First  Nat.  Bank  ▼.  Stranc,  28 
III.  App.  3:{4— First  Nat.  Bank  ▼.  Zent,  39 
Ohio  St.  108. 

Certifying  checlcs. 

339.  A  national  bank  has  power  to  eer- 
tify  checks.  Merchants'  Nat.  Bank  v.  State 
Nat.  Bank,  10  Wall.  604,  19:  1008 
Di«tinpuiahed  in  Bo  wen  v.  Needles  Nat.  Bank. 

87  Fed.  439. 

Cited    in    First    Nat.    Bank    v.    American    Nat. 
Bank,   173  Mo.  163,  72  S.   W.   1059. 

Borrowing  money. 

See  also  supra,  303. 

340.  A  national  bank  in  certain  cirernn- 
stances  may  become  a  tempwrary  borrower 
of  money.  Yet  such  transactions  would  be 
so  much  out  of  the  course  of  ordinary  and 
legitimate  banking  as  to  require  those  mak- 
ing the  loan  to  see  to  it  that  the  officer  or 
agent  acting  for  the  bank  had  special  au- 
thority to  borrow  money.  Western  Nat 
Bank  v.  Armstrong,  152  U.  S.  346,  14  Sup. 
Ct.  Rep.  572,  3S:  470 
DiHtinfjuished  in  Auten  T.  United  Staten   Nat. 

Bank.  174  U.  8.  143,  43  L.  ed.  927,  19  Sup. 
C^.    Rep.    628. 

Cited  in  Chemical  Nat.  Bank  v.  City  Bank.  160 
U.  8.  653,  40  L.  ed.  570,  16  Sup.  (^t.  Rep. 
417— Fisher  v.  Simons,  12  C.  C.  A.  128.  28  U. 
S.  App.  9.'i.  64  Fed.  314 — United  States  Nat 
Bank  v.  First  Nat.  Bank.  13  C.  C.  A.  478. 
27  U.  8.  App.  605,  64  Fed.  991— <^hemical 
Nat.  Bank  v.  Armstrong,  28  L.R.A.  240,  IS  C. 
C.  A.  48.  31  U.  8.  App.  75,  Qo  Fed.  574 — 
Merchants'  Nat.  Bank  v.  Armstrong,  6.1  Fed. 
935— State  Nat.  Bank  v.  Newton  Nat.  Bank, 
14  C.  C.  A.  64,  32  U.  8.  App.  52.  66  Fed. 
694— Morris  v.  Griffith  &  W.  Co.  69  Fed.  135 
— Blanchard  v.  Commercial  Bank,  21  C.  C.  A. 
324,  44  I'.  8.  App.  556,  75  Fed.  254 — Ditty 
V.  Dominion  Nat.  Bank.  22  C.  C.  A.  377,  43 
U.  8.  App.  613,  75  Fed.  770— Farmers'  & 
M.  Nat.  Bank  v.  Smith.  23  C.  C.  A.  89,  40 
U.  8.  App.  690.  77  Fed.  138— United  States 
Nat.  Bank  v.  First  Nat.  Bank,  24  C.  C.  A. 
601,  49  U.  8.  App.  67,  79  Fed.  .100 — Amer- 
ican Exch.  Nat.  Bank  v.  First  Nat.  Bank. 
27  C.  C.  A.  282,  48  U.  S.  App.  633,  82  Fed. 
069 — Armstrong  v.  Chemical  Nat.  Bank,  27 
O.  C.  A.  609.  54  U.  8.  App.  462.  83  Fed.  558— 
Park  Hotel  Co.  v.  Fourth  Nnt.  Bank,  80  C.  C. 
A.  412,  58  U.  8.  App.  674.  86  Fed.  745— 
City  Electric  Street  R.  Co.  v.  First  Nat. 
Kxch.  Bank,  62  Ark.  39,  31  L.R.A.  537.  54 
Am.  St.  Rep.  282,  34  8.  W.  89 — First  Nat. 
Bank  v.  Michigan  City  Bank.  8  N.  I>.  611.  80 
N.  W.  766— Davenport  v.  Stone,  104  Mich. 
625,  53  Am.  St.  Rep.  467,  62  N.  W.  722— 
Kranlger  v.  People's  Bldg.  8oc.  60  MIdb.  99. 
61  N.  W.  904— Continental  Nat.  Bank  ▼. 
Farrls.  77  Mo.  App.  192 — Bullard  ▼.  DeQroC, 
59  Neb.  790,  82  N.  W.  4— Sturdevant  Broa. 
V.  Farmers  &  M.  Bank,  62  Neb.  475,  87  N.  W. 
156. 

Guaranteeing  note. 

341.  A  national  bank,  on  transferring  a 
promissory  note,  may  guarantee  it.  Peo- 
ple's Bank  v.  Manufacturers'  Xat.  Bank, 
lOlU.  S.  181,  25:907 
Distinfjuiahed  In  Bowen  v.  Needles  Nat.  Bank, 

36  C.  C.  A.  556,  94  Fed.  928. 

Cited  In  Cochran  v.  United  States,  157  V.  8. 
297,  39  L.  ed.  708.  15  S>ip.  Ct.  Rep.  629— 
National  Bank  of  Commerce  v.  Atkinson,  55 
Fed.  474 — Bowen  v.  Need'es  Nat.  Bank.  87 
Fed.  438 — Commercial  Nat.  Bank  v.  Plria,  37 
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C.  C,  A.  174,  49  U.  S.  App.  596,  82  Fed. 
S02 — Thllmany  v.  Iowa  Paper  Bai;  Co.  lOS 
Iowa,  336,  79  N.  W.  68 — Dayenport  v.  Stone, 
104  Mich.  527.  53  Am.  St.  Rep.  467.  62  N.  W. 
722 — First  Nat.  Bank  v.  American  Nat. 
Bank,  173  Mo.  162,  72  S.  W.  1059— Thomas 
▼.  City  Nat.  Bank,  40  Neb.  505,  24  L.R.A. 
265.  58  N.  W.  043— Hutching  v.  Planters  Nat. 
Bank,  128  N.  C.  73,  38  S.  E.  252— National 
Bank  v.  Burr,  27  Hun,  110. 

IxMin  or  discount  on  security  of  capital 
stock. 

342.  liy  the  currency  act  of  1864  national 
banking  asiSociationB  are  prohibited  frcHn 
making  any  loan  or  discount  on  the  security 
of  their  own  capital  stock.  First  \at.  Bank 
V.  Lanier,  1 1  W  all.  369.  20:  172 
Cited  in   Nicollet   Nat.   Bank  v.  City   Bank,  38 

Minn.  87,  8  Am.  St.  Rep.  643,  35  N.  W.  577 
— BuflTaio  German  Ins.  Co.  v.  Third  Nat. 
Bank,  10  Misc.  570,  43  N.  Y  Supp.  550. 

343.  A  deposit  made  by  one  bank  with 
another  is  a  loan  of  money,  and  whether  in- 
terest be  obtainetl  or  not  is  w^ithin  the  pro- 
hibition of  the  currency  act  of  June  13, 
1864,  against  loans  or  discount  by  national 
banks  on  th?  security  of  shares  of  their  own 
capital  stock.  First  Nat.  Bank  v.  Lanier, 
11  VVaH.  369,  20:172 

Excessive  loan. 

344.  A  person  who  has  borrowed  money 
from  a  national  bank  in  excess  of  what  the 
bank  was  authorized  to  lend  him  cannot, 
when  sued  for  it,  deny  that  the  bank  had 
a  right  to  loan  the  money.  Union  Gold 
Min.  Co.  V.  Rockv  Mountain  Nat.  Bank,  96 
U.  S.  640.  *  24:  648 
Cited  in  Weber  v.  Spokane  Nat.  Bank,  12  C.  C. 

A.  96,  29  U.  S.  App.  07.  64  Fed.  211— East- 
ern BIdg.  &  L.  Asso.  V.  Bedford,  88  Fed.  18 — 
Hanover  Nat.  Bank  v.  First  Nat.  Bank.  48 
a  C.  A.  487,  109  Fed.  426 — Peoploa  Bank 
V.  Exchange  Bank,  116  Ga.  825,  04  Am.  St. 
Bep.  144,  43  8.  E.  269— Nelson  v.  Letter,  190 
111.  424.  83  Am.  St.  Rep.  142,  60  N.  E.  851— 
Edwards  v.  School  Trustees,  30  111.  App.  530 
— Mills  County  Nat.  Bank  v.  Perry.  72  Iowa, 
16,  2  Am,  St.  Rep.  228,  33  N.  W.  341— Battey 
▼.  Eureka  Bank.  62  Kan.  392,  63  Pac.  437— 
Corcoran  v.  Batchelder,  147  Mass.  543,  18 
N.  E.  420 — Dresser  v.  Traders*  Nat.  Bank, 
165  Mass.  122,  4  2N.  E.  56t — Butterworth  v. 
Krltser  Mill.  Co.  115  Mich.  4,  72  N.  W.  900— 
Hepburn  v.  Kincannon,  74  Miss.  693.  21  So. 
559 — Hall  T.  Farmers'  &  M.  Bank,  145  Mo. 
426,  46  S.  W.  1000 — Farmers  &  M.  Sav.  Co. 
r.  McCahe,  73  Mo.  App.  555 — Smith  v.  First 
Nat.  Bank,  46  Neb.  450,  63  N.  W.  796— Na- 
tional Bank  v.  Burr.  27  Hun,  110 — Auburn 
Sav.  Bank  ▼.  Brlnkerhoff,  44  Hun.  146 — Buf- 
falo German  Ins.  Co.  v.  Third  Nat.  Bank, 
19  Misc.  570,  43  N.  Y.  Supp.  550— Atlantic 
SUte  Bank  v.  Sayery,  82  N.  Y.  307 — Dun- 
comb  ▼.  New  York,  H.  &  N.  R.  Co.  84  N.  Y. 
206 — Portland  Nat.  Bank  v.  Scott,  20  Or. 
425,  26  Pac.  276. 

9.  M^ealing  in  Stock  of  Other  Corpora- 
tions or  Partnertthipa, 

Estoppel  as  to,  see  Estoppel,  225. 

345.  It  is  ultra  rirea  of  a  national  bank 
to  take  stock  in  a  corporation  organized  to 
embark  in  the  purely  speculative  business 
of  buying  and  selling  the  stocks  and  assets 


of  an  existing  and  insolvent  corporation, 
with  power,  but  without  the  obligation, '  to 
engage,  as  an  independent  enterprise,  in  a 
manufacturing  business,  although  the  bank 
takes  such  stock  in  exchange  for  a  claim 
against  the  insolvent  corporation.  First 
Nat.  Bank  v.  Converse,  200  U.  S.  425,  26 
Sup.  Ct.  Rep.  306,  60:  637 

Cited  In  Merchants*  Nat.  Bank  y.  Wehrmann, 

202  U.  S.  800.  50   L.  ed.   1040,  26  Sup.   Ct. 

Rep.  613 — Bernheimer  v.  Converse,  206  U.  S. 

625,  51  L.  ed.  1172,  27  Sup.  Ct.  Kep.  755. 

346.  Want  of  authority  of  a  national 
bank  to  subscribe  for  capital  stock  in  a 
speculative  enterprise  is  a  valid  defense  to 
an  action  against  it  to  enforce  its  statutory 
liability  as  a  stockholder.  First  Nat.  Bank 
v.  Converse,  200  U.  S.  425,  26  Sup.  Ct.  Rep. 
306,  50:  537 

347-8.  A  national  bank,  even  if  not  au- 
thorized to  make  a  loan  with  the  stock  of 
anotlier  bank  pledged  as  collateral  security, 
could  not  set  up  its  own  violations  of  law 
to  escape  the  responsibility  as  a  stockhold- 
er resulting  from  its  illegal  action.  Ger- 
mania  Nat.  Bank  v.  Case,  99  U.  S.  628, 

25:448 
Cited  in  United  States  v.  Baxter.  40  Fed.  353— 
Simons  V.  Fisher,  20  L.R.A.  554,  5  C.  C.  A. 
310,  17  U.  S.  App.  1,  55  Fed.  909— Fisher 
V.  Simons,  12  C.  C.  A.  128,  28  U.  S.  App. 
95,  64  Fed.  314— Citizens*  State  Bank  v. 
Hawkins,  18  C.  C.  A.  80,  34  U.  S.  App.  423, 
71  Fed.  371— First  Nat.  Bank  v.  Hawkins, 
24  C.  C.  A.  445,  33  U.  S.  App.  747,  79 
Fed.  52— Tourtelot  v.  VVhithed,  9  N.  D.  480, 
84  N.  W.  8 — Edwards  v.  Trustees  of  Schools, 
30  111.  App.  530 — Dayton  Nat.  Bank  v.  Mer- 
chants* Nat.  Bank,  37  Ohio  St.  215— Mer- 
chants' Nat.  Bank  v.  Wehrmann,  69  Ohio 
St.  171,  68  N.  B.  1004— Fulton  v.  National 
Bank,  26  Tex.  Civ.  App.  119,  62  S.  W.  84. 

349.  No    express    power    to    acquire    the 
stock   of   another  corporation    is   conferred 
upon  a  national  bank,  but  it  may,  as  in- 
cidental to  the  power  to  loan  money  on  per- 
sonal security,  accept,  in  the  usual  course 
of   doing   such    business,   stock   of   another 
corporation   as   collateral;   and  by   the  en- 
forcement of  its  rights  as  pledgee  it  may  be- 
come the  owner   of  the   collateral,  and  be 
subject    to    liability    as    other    stockhold- 
ers.    California  Nat.  Bank  v.  Kennedy,  167 
U.  S.  362,  17  Sup.  Ct.  Rep.  831.        42:  198 
Cited   in    MacOinnlsa   v.    Boston   &   M.    Consol. 
Copper    k    S.    Min.    Co.    2»    Mont.    459,    75 
Pac.  89 — Merchants*  Nat.  Bank  v.  Wehrmann, 
69  Ohio   St.   171,  68  N.   E.   1004— Fulton  v. 
National    Bank,   26  Tex.    Civ.    App.    119,    62 
S.  W.  84. 

360.  Stock  of  a  savings  bank,  not  taken 

as  security  or  acquired  in  the  course  of  the 

business  of  banking,  cannot  be  held  by  a 

national    bank.      California    Nat.    Bank    v. 

Kennedy,  167   U.  S.  362,  17  Sup.  Ct.  Rep. 

831,  42:  198 

Cited  in  Capital  Nat.  Bank  v.  First  Nat.  Bank, 

172   IT.   S.   431,   43   L.   ed.   504,    19   Sup.   Ct. 

Rep.  202 — First  Nat.  Bank  v.  Hawkins.  174 

U.  S.  367.  43  L.  ed.   1009,   19  Sup.  Ct.   Rep. 

739 — Robinson   v.    Southern   Nat.   Bank,    180 

U.   S.   309.   45   L.  ed.   542.   21   Sup.   Ct.   ncp. 

383— Scott   V.    Deweeae,    181    U.    S.    217,    45 

L.  ed.  829,  21  Sup.  Ct.  Rep.  585- -First  Nat. 
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Bank  v.  Hawkins,  27  C.  C.  A.  679,  50  TJ. 
S.  App.  178,  82  Fed.  301 — Burrows  ▼.  Nib- 
lack,  28  C.  C.  A.  132,  53  U.  S.  App.  712, 
84  Fed.  113— Baker  v.  Old  Nat.  Bank,  86 
Fed.  1000 — Spurr  v.  United  States,  31  C. 
C.  A.  212,  59  U.  8.  App.  663,  .87  Fed.  711— 
Nebraska  v.  First  Nat.  Bank,  88  Fed.  949 — 
G.  V.  B.  MIn.  Co.  v.  First  Nat.  Bank,  36 
C.  C.  A.  643,  95  Fed.  34— Edward  P.  Allls 
Co.  y.  SUndard  Nat.  Bank,  110  Fed.  49— 
Brunswick  Terminal  Co.  v.  National  Bank, 
112  Fed.  816 — ^Tourtclot  v.  Whlthed,  9  N.  D. 
476,  84  N.  W.  8 — Bailey  v.  Farmers*  Nat. 
Bank,   97   111.   App.   70 — Meares   y.    Falrley, 

126  N.  C.  665,  36  S.  B.  130. 

351.  The  fact  that  stock  of  another  cor- 
poration could  be  lawfully  acquired  under 
some  circumstances  does  not  estop  a  na* 
tional  bank  from  asserting  that  a  transac- 
tion by  which  it  did  ac(^uire  such  stock 
was  ultra  vires,  California  Nat.  Bank  v. 
Kennedy,  167  U.  S.  362.  17  Sup.  Ct.  Rep. 
831,  42:  198 
Cited  in  Sioux  City  Terminal  R.  &  Warehouse 

Co.  V.  Trust  Co.  of  N.  A.  178  U.  S.  112,  43 
L.  ed.  633,  19  Sup.  Ct.  Rep.  341 — Drainage 
Commission  v.  National  Contracting  Co.  136 
Fed.  786 — First  Nat.  Bank  v.  American  Nat. 
Bank,  173  Mo.  159,  72  S.  W.  1059 — Metro- 
politan Stock  Excliange  y.  Lyndonyille  Nat. 
Bank,  76  Vt.  308,  57  Atl.  101— Security 
Nat.  Bank  y.  St.  Croix  Pow«r  Co.  117  Wis. 
218,   94   N.    W.    74. 

352.  A  national  banking  association  has 
no  power  or  authority  to  purchase  with  its 
surplus  funds  as  an  investment  and  hold  as 
such,  shares  of  stock  in  another  national 
bank.  First  Nat.  Bank  v.  Hawkins,  174 
U.  S.  364,  19  Sup.  Ct.  Rep.  739,  43:  1007 
Cited  In  McDonald  y.  Williamg,  174  U.  S.  407, 

43  L.  ed.  1026.  19  Sup.  Ct.  Rep.  743— Rob- 
inson y.  Southern  Nat.  Bank,  180  tJ.  S.  309, 
45  Xj.  ed.  542.  21  Sup.  Ct.  Rep.  383 — Scott  v. 
Deweese,  181  U.  S.  216,  45  L.  ed.  829,  21 
Sup.  Ct.  Bep.  585 — Brunswick  Terminal  Co. 
y.  National  Bank,  112  Fed.  816 — Morris  y. 
Third  Nat.  Bank,  73  C.  C.  A.  217,  142  Fed 
31. 

353.  Dealing  in  stocks  by  national  banks 
is  not  expressly,  but  is  impliedly,  prohib- 
ited by  the  national  banking  act.  First 
Nat.  Bank  v.  National  Exch.  Bank,  92  U. 
S.  122,  23:  679 
Cited  in  California  Nat.  Bank  y.  Kennedy,  167 

U.  S.  307,  42  L.  ed.  200,  17  Sup.  Ct.  Rep. 
831 — First  Nat.  Bank  y.  Hawkins,  174  U. 
8.  367,  43  L.  ed.  1009,  19  Sup.  Ct.  Rep. 
739 — De  la  Vergne  Refrigerating  Mach.  Co. 
y.  German  Say.  Inst.  175  U.  8.  55,  44  L. 
ed.  70,  20  Sup.  Ct.  Rep.  20 — John  A.  Roeb- 
ling  Sons'  Co.  y.  First  Nat.  Bank,  30  Fed. 
740 — Danforth  y.  National  State  Bank,  17 
L.R.A.  625.  1  C.  C.  A.  69,  3  U.  S.  App.  7, 
48  Fed.  274 — Citizens*  State  Bank  y.  Haw- 
kins, 18  C.  C.  A.  80,  34  U.  S.  App.  423,  71 
Fed.  371 — Baker  y.  Old  Nat.  Bank,  86  Fed. 
1Q09 — Spurr  v.  United  States,  31  C.  C.  A. 
212,  59  U.  S.  App.  663,  87  Fed.  711— Cum- 
berland Teleph.  &  Teleg.   Co.  y.   Evansyille, 

127  Fed.  191 — Frldley  y.  Bowen,  87  111. 
150— Pearson  y.  Concord  R.  Corp.  62  N.  H. 
549,  13  Am.  St.  Rep.  500— Danforth  y. 
National  State  Bank,  1  Pa.  Dist.  R.  106 — 
First  Nat.  Bank  y.  Hoch,  36  Phil  a.  Leg.  Int. 
:{31 — Danforth  y.  National  State  Bank,  29 
W.  N.  C.  27 — First  Nat.  Bank  y.  Hoch,  89 
Pa.   327,  33   Am.   Rep.   769 — Parsons  y,  Ta- 


coma  Smelting  &  Ref.  Co.  25  Wash.  SOT, 
65  Pac.  765. 

354.  To  compromise  a  doubtful  debt  ow- 
ing to  or  by  a  bank,  stocks  may  be  taken 
by  a  bank,  with  a  yiew  to  sale  to  make 
good  or  reduce  an  anticipated  loss.  This 
docs  not  amount  to  a  dealing  in  stocks. 
First  Nat.  Bank  v.  National  ±lxch.  Bank, 
92  U.  S.  122,  23:  679 
Cited  in  Danforth  T.  National  State  Bank,  17 

L.  R.  A.  625,  1  C.  C.  A.  69,  3  U.  8.  App.  7, 
48  Fed.  274— First  Nat.  Bank  y.  Hawkins, 
24  C.  C.  A.  445,  33  U.  8.  App.  747,  79  Fed. 
52 — Joseph  Bancroft  &  Sons  Co.  t.  Blocde. 
52  L.R.A.  736,  45  C.  C.  A.  357,  106  Fed. 
399 — Memphis  &  C.  R.  Co.  y.  Woods,  88  Ala. 
638,  7  L.R.A.  609,  16  Am.  St.  Rep.  81.  7 
So.  108— Tourtelot  y.  Whithed,  9  N.  D.  477, 
84  N.  W.  8— Getty  y,  C.  R.  Barnes  Mill  Co. 
40  Kan.  284,  19  Pac.  617 — Ellerman  y.  Chi- 
cago  Junction  R.  &  Union  Stockyards  Co.  49 
N.  J.  Eq.  250,  28  Atl.  287— BnlTaio  y. 
Bettinger.   76  N.  Y.  896. 

355.  A  national  bank  may  not  become  the 
absolute  owner,  in  satisfaction  of  a  debt,  of 
shares  represented  by  transferable  certifi- 
cates in  a  partnership  formed  to  purchase, 
improve,  divide  into  lots,  and  sell,  a  lease- 
hold. Merchants'  Nat.  Bank  v.  Wehrmaon, 
202  U.  S.  295,  26  Sup.  Ct  Rep.  613, 

50:  1036 

356.  The  want  of  authority  of  a  national 
bank  to  become  the  absolute  owner,  in  sat- 
isfaction of  a  debt,  of  shares  represented 
by  transferable  certificates  in  a  partner- 
ship fbrmed  to  purchase,  improve,  divide 
into  lots,  and  sell,  a  leasehold,  is  a  valid 
defense  to  an  action  against  it  founded  upon 
its  liability  for  the  partnership  debts.  Mer- 
chants' Nat  Bank  v.  Wehrmann,  202  U.  S. 
295,  26  Sup.  Ct.  Rep.  613,  50:  1036 

8.  Taking  Mortgage  Securities. 

357.  A  loan  by  a  national  bank  npom 
mortgage  is  valid,  under  the  national  bank- 
ing act,  as  against  the  mortgagor.  Fortier 
V.  New  Orleans  Nat.  Bank,  112  U.  S.  439, 
5  Sup.  Ct.  Rep.  234,  28:764 
Union  Nat.  Bank  v.  Matthews,  98  U.  S.  €21. 

25:  188 
Cited  In  Holden  v.  Whiting,  29  Fed.  883 — 
Blodfcett  V.  Lanjon  Zinc  Co.  68  C.  C.  A. 
83,  120  Fed.  897 — Owens  v.  Stapp,  32  III. 
App.  659 — Thompson  v.  St.  Nicholas  Bank, 
47  Hun,  624 — ^Taylor  v.  Empire  State  Sav. 
Bank,  66  Hun,  541,  21  N.  T.  Snpp.  643 — 
Walden  Nat.  Bank  v.  Birch,  130  N.  T.  228,  14 
L.R.A.  214,  29  N.  E.  127~Flrst  Nat.  Bank 
V.  Andrews,  7  Wash.  263,  88  Am.  St.  Rep. 
885,  34  Pac.  918. 

358.  Where  a  payee  of  a  note,  secured 
by  a  deed  of  trust  of  lands,  assigned  the 
note  and  deed  of  trust  to  a  national  bank, 
to  secure  a  loan  made  by  it  to  him  thereon, 
the  bank,  on  the  loan  being  unpaid,  may 
sell  the  lands  under  the  deed  of  trusty 
through  the  trustee,  to  pay  the  loan,  al- 
though such  deed  of  trust  is  in  effect  a 
mortgage  to  the  bank.  Union  Nat^  Bank  v. 
Matthews,  98  U.  S.  621,  2S:  188 
Cited   in   National   Bank   v.   Whitney,   103    U. 

S.  101,  26  L.  94.  444 — Swopc  v.  Lefllnswell, 
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106  U.  B.  4,  26  L.  ed.  939— Fortler  y.  New 
Orleans  Nat.  Bank,  112  U.  S.  451,  28  L.  ed. 
768.  6  Bnp.  Ct.  Rep.  234— Holden  v.  Whit- 
ing, 29  Fed.  883— Chattanooga,  R.  &  C.  R. 
Co.  V.  Evans.  14  C.  C.  A.  122,  31  U.  8. 
App.  432,  66  Fed.  816 — Martin  v.  Niagara 
Palls  Paper  Mfg.  Co.  44  Hun,  1?,4— Cleve- 
land V.  Shoeman.  40  Ohio  St.  181— Weed 
T.  Cnmlng,  12  Pa.  Super.  Ct.  417— Winton 
T.  Little,  37  Phlla.  Leg.  Int.  307— First  Nat. 
Bank  y.  Andrews,  7  Wash.  263,  38  Am.  St. 
Rep.  885,  34  Pac.  013. 

359.  The  fact  that  a  national  bank,  in  or- 
der to  secure  a  debt,  purchased  real  estate 
not  mortgaged  to  it,  in  addition  to  that 
mortgaged,  cannot  affect  the  title  to  the 
land  which  it  was  authorized  to  purchase. 
Reynolds  v.  First  Nat  Bank,  112  U.  S.  405, 
5  Sup.  Ct  Rep.  213,  28:  733 

360.  A  mortgage  to  a  national  bank  to 
secure  future  advances,  so  far  as  subse- 
quent incumbrances  are  concerned,  is  a  val- 
id security  for  the  future  advances  to  the 
mortgagor.  Any  objection  there  may  be  to 
it  as  security  for  such  advances,  from  the 
prohibitory  provisions  of  a  statute,  can  be 
urged  only  by  the  government  National 
Bank  of  Genesee  v.  Whitney,  103  U.  S.  99, 

26:  443 
Cited  In  Swope  v.  Lefflngwell,  105  U.  S.  4, 
26  L.  ed.  939 — Reynolds  v.  First  Nat.  Bank, 
112  U.  S.  413,  28  L.  ed.  736,  5  Sup.  Ct.  Rep. 
213 — Fortler  v.  New  Orleans  Nat.  Bank,  112 
U.  S.  451,  28  L.  ed.  768,  5  Sup.  Ct.  Rep. 
234— Filtts  V.  Palmer,  132  U.  S.  291,  33  L. 
ed.  320,  10  Sup.  Ct.  Rep.  93 — Logan  County 
Nat.  Bank  v.  Townsend,  139  U.  S.  77,  35  L. 
cd.  Ill,  11  Sup.  Ct.  Rep.  406 — California 
Nat.  Bank  v.  Kennedy,  167  U.  S.  371,  42 
L.  ed.  201,  17  Sup.  Ct  Rep.  831 — Schuyler 
Nat  Bank  v.  Gadsden,  101  U.  S.  439,  48  L. 
ed.  261.  24  Sup.  Ct.  Rep.  129— Third  Nat. 
Bank  v.  Buffalo  German  Ins.  Co.  103  U.  S. 
088,  48  L.  ed.  803.  24  Sup.  Ct.  Rep.  524 — 
Lyons  v.  Lyons  Nat.  Bank,  19  Blatchf.  289, 
8  Fed.  376 — Farmers  Loan  &  T.  Co.  v.  Green 
Bay  &  M.  R.  Co.  11  Biss.  339,  12  Fed.  ^776 
— Holden  v.  Whiting,  29  Fed.  883— Gorrell  v. 
Hume  L.  Ins.  Co.  11  C.  C.  A.  245,  24  U.  S. 
App.  188,  63  Fed.  376 — Weber  v.  Spokane 
Nat.  Bank,  12  C.  C.  A.  96,  29  U.  S.  App. 
07,  64  Fed.  211 — Chattanooga,  R.  &  C.  R.  Co. 
v.  Evans,  14  C.  C.  A.  122,  31  U.  S.  App.  432, 

66  Fed.  816 — Citizens'  SUte  Bank  v.  Haw- 
kins, 18  C.  C.  A.  80,  34  U.  S.  App.  423,  71 
Fed.  371 — Sioux  City  Terminal  R.  &  Ware- 
house Co.  V.  Trust  Co.  of  N.  A.  27  C.  C.  A. 
86,  49  U.  S.  App.  623,  82  Fed.  137— Burrowt 
V.  Niblack,  28  C.  C.  A.  132,  53  U.  8.  App. 
712,  84  Fed.  113— Lyon,  P.  &  Co.  v.  First 
Nat.  Bank.  29  C.  C.  A.  47,  55  U.  S.  App.  747, 
85  Fed.  122 — Central  Trust  Co.  v.  Columbus, 
II.  Valley  &  T.  R.  Co.  87  Fed.  82»— Toledo 
St.  L.  &  K.  C.  R.  Co.  V.  ContlnenUl  Trust 
i'o.  36  C.  C.  A.  187.  95  Fed.  629 — Sanders 
V.  Thornton,  38  C.  C.  A.  510,  97  Fed.  864— 
Brlgham    v.    Peter   Bent    Brigham    Hospital, 

67  C.  C.  A.  407,  134  Fed.  527  -Camp  v.  Land, 
122  Cal.  170,  64  Pac.  839 — Anderson  v.  First 
Nat  Bank,  6  N.  D.  466.  67  N.  W.  821— 
Wright  V.  Lee,  2  S.  D.  014,  51  N.  W.  706— 
Flnt  Nat  Bank  v.  Smith,  8  S.  D.  9,  65  N. 
W.  437 — First  Nat.  Bunk  v.  Peary  Elevator 
Co.  10  S.  D.  170,  72  N.  W.  402- -Edwards  v. 
Tmstees  of  Schools,  30  III.  App.  531 — Owens 
▼.  Btapp,  32  111.  App.  059 — Battey  v.  Eureka 
Bank,  62  Kan.  392.  03  Pac.  437 — State  v. 
American  Book  Co.  69  Kan.  10,  1  L.R.A.(N. 
•)    1040,    76    Pac    411— Farrlngton    v.    Put- 


nam, 90  Me.  424,  88  L.B.A.  847,  37  Atl.  602 
— Helronimus  v.  Sweeney,  83  Md.  160,  88 
L.R.A.  102,  05  Am.  St  Rep.  838,  34  Atl. 
823 — Davis  v.  Old  Colony  R.  Co.  131  Mass. 
276,  41  Am.  Rep.  221— Bowditch  v.  New 
England  Mut.  L.  Ins.  Co.  141  Mass.  295,  56 
Am.  Rep.  474,  4  N.  B.  798 — Slater  Woolen 
Co.  V.  Lamb.  143  Mass.  422,  9  N.  E.  823— 
Chaffee  v.  Middlesex  R.  Co.  146  Mass.  240, 
16  N.  B.  34 — Chipman  v.  McClellan,  159 
Mass.  371,  34  N.  E.  379— NIms  v.  Mt.  Her- 
mon  Boys'  School,  160  Mass.  180,  22  L.R.A. 
367,  39  Am.  St  Rep.  467,  36  N.  E.  776— 
Dresser  v.  Trader's  Nat  Bank,  165  Mass. 
122,  42  N.  E.  567— Wyandotte  Electric- 
Light  Co.  V.  Wyandotte,  124  Mich.  48,  82 
N.  W.  821— MerchanU'  Nat.  Bank  v.  Han- 
son, 33  Minn.  42,  53  Am.  Rep.  5,  21  N.  W. 
849 — Baker  v.  Northwestern  Guaranty  Loan 
Co.  36  Minn.  188,  30  N.  W.  464 — Hennessy 
V.  St.  Paul,  64  Minn.  223.  55  N.  W.  1123— 
Williams  V.  Bank  of  Commerce,  71  Miss.  867, 
42  Am.  St.  Rep.  503,  16  So.  238 — George  v. 
Somerville,  163  Mo.  13,  64  S.  W.  491— 
First  Nat.  Bank  v.  Roberts,  9  Mont  831,  23 
Pac.  718 — Butte  Hardware  Co.  v.  Cobban. 
13  Mont.  361,  34  Pac.  24— First  Nat.  Bank 
V  .Grosshans,  61  Neb.  681,  85  N.  W.  542 — 
Myers  v.  Campbell,  64  N.  J.  L.  184,  44  Atl. 
863 — Gloversville  Nat.  Bank  v.  Burr,  27 
Hun.  110 — Davis  Sewing  Mach.  Co.  v.  Best, 

30  Hun,  643 — Auburn  Sav.  Bank  v.  Brlnker- 
hoff,  44  Hun,  146 — Rochester  Printing  Co. 
V.  Loomis,  46  Hun,  96 — McGraw  T.  Cornell 
University,  45  Hun,  370 — Thompson  v.  St. 
Nicholas  Nat  Bank,  47  Hun,  624 — People  v. 
North  River  Sugar  Ref.  Co.  64  Hun,  386, 
3  N.  T.  Supp.  401 — Buffalo  German  Ins.  Co. 
V.  Third  Nat  Bank,  19  Misc.  569,  43  N.  Y. 
Supp.  550 — Simons  v.  First  Nat.  Bank,  93 
N.  Y.  272— Re  McGraw,  111  N.  Y.  106,  2  I^ 
R.A.  395,  19  N.  E.  233— Thompson  v.  St. 
Nicholas  Nat.  Bank,  113  N.  Y.  334,  21  N.  fi. 
57 — Walden  Nat.  Bank  v.  Birch,  130  N.  Y. 
228,  14  L.R.A.  214,  29  N.  E.  127— Buffalo 
V.  Balcom,  134  N.  Y.  635,  32  N.  E,  7— 
Buffalo  German  Ins.  Co.  v.  Third  Nat.  Bank 
162  N.  Y.  178,  48  L.R.A.  111,  56  N.  E.  621— 
Washington  L.  Ins.  Co.  v.  Clason,  162  N.  Y. 
310,  56  N.  B.  765— McCarran  v.  Cooper,  16 
App.  Div.  312,  44  N.  Y.  Supp.  695 — Wash- 
ington L.  Ins.  Co.  V.  Clason,  16  App.  Div. 
437,  45  N.  Y.  Supp.  27 — Dunn  v.  O'Connor. 
26  App.  Div.  78,  49  N.  Y.  Supp.  270 — ^Welr 
V.  Birdsall.  27  App.  Div.  407,  50  N.  Y.  Supp. 
276 — Buffalo  German  Ins.  Co.  v.  Third  Nat. 
Bank,  29  App.  Div.  144,  51  N.  Y.  Supp.  667 
— Oldham  v.  First  Nat.  Bank,  85  N.  C.  243— 
Mallett  V.  Simpson.  94  N.  C.  41,  55  Am.  Rep. 
695 — Merchant's  Nat.  Bank  v.  Wehrmann, 
69  Ohio  St.  171.  68  N.  E.  1004— Union  Nat. 
Bank  v.  Rowan.  23  S.  C.  342.  55  Am.  Rep. 
26 — Wharton  v.  Lavender,  14  Lea,  189 — 
First  Nat.  Bank  v.  Andrews,  7  Wash.  263,  38 
Am,  St.  Rep.  885.  34  Pac.  913 — John  V.  Far- 
well  Co.  V.  Wolf  (John  V.  Farwell  Co.  v. 
Josephson)  96  Wis.  14,  37  L.R.A.  140,  65 
Am.   St.  Rep.  22,  70  N.  W.  289. 

361.  The  objection  to  the  power  of  a  na- 
tional bank  to  purchase  a  note  secured  by  a 
deed  of  trust  upon  real  estate  can  be  ur^ed 
only  by  the  government.  Swope  v.  Leffing- 
well,   105   U.   S.   3,  26:  939 

Cited  in  Reynolds  v.  First  Nat.  Bank,  112 
TT.  S.  413.  28  L.  ed.  736,  5  Sup.  Ct.  Rep. 
213 — Fritts  v.  Palmer,  132  U.  S.  293,  33 
L.  ed.  321.  10  Sup.  Ct.  Rep.  93 — Chattanoo- 
ga, R.  &  C.  R.  Co.  V.  Evans.  14  C.  C.  A.  122. 

31  U,  S.  App.  432,  66  Fed.  816— Savings  & 
T.  Co.  V.  Bear  Valley  Irrlg.  Co.  112  Fed. 
701 — State  v.  American  Book  Co.  69  Kan.  13, 
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1  L.R.A.(N.S.)  1046.  76  Pac.  411— First 
Nat.  Bank  v:  Grosshans,  61  Neb.  581,  86  N. 
W.  542 — Bond  v.  Terroll  Cotton  &  Woolen 
Mfg.  Co.  82  Tex.  314,  18  8.  W.  691— First 
Nat,  Bank  v.  Andrews,  7  Wash.  263,  38  Am. 
St.  Rep.  885,  34  Pac.  013. 

362.  An  objection  to  the  taking  by  a  na- 
tional bank  of  a  mortgage  lien  as  security 
for  future  advances  can  be  made  only  bj 
the  United  States.  Fortier  v.  New  Orleans 
Nat.  Bank,  112  U.  S.  439,  5  Sup.  Ct.  Rep. 
234,  28: 764 

Union  Nat,  Bank  v.  Matthews,  98  U.  S.  621. 

25:  188 
Cited  In  Fritts  v.  Palmer,  132  U.  S.  291.  33 
L.  ed.  320,  10  Sup.  Ct.  Rep.  93— Southern 
P.  Co.  V.  United  States,  28  Ct.  CI.  108 — 
Wood  V.  Corry  Waterworks  Co.  12  L.R.A. 
171,  44  Fed.  151 — Gorrell  v.  Home  L.  Ins. 
Co.  11  C.  C.  A.  245,  24  U.  S.  App.  188,  63 
Fed.  376 — Oregon  &  C.  R.  Co.  v.  United 
States,  14  C.  C.  A.  608,  29  U.  S.  App. 
497.  67  Fed.  658— Sioux  City  Terminal  R. 
&  Warehouse  Co.  v.  Trust  Co.  of  N.  A.  27 
C.  C.  A.  83,  49  U.  8.  App.  523.  82  Fed.  134 
— Caesar  v.  Capell,  83  Fed.  416 — Central 
Trust  Co.  V.  Columbus,  H.  Valley  &  T.  R. 
Co.  87  Fed.  828 — Rogers  v.  Nashville,  C. 
&  St.  L.  R.  Co.  33  C.  C.  A.  535.  62  U.  S. 
App.  49.  91  Fed.  317 — Sanders  v.  Thornton, 
38  C.  C.  A.  510,  97  Fed.  804— Hallett  v. 
New  England  Roller-Grate  Co.  105  Fed.  221 
— Savings  &  T.  Co.  v.  Bear  Valley  Irrlg. 
Co.  112  Fed.  701 — .Tullan  v.  Central  Trust 
Co.  53  C.  C.  A.  444,  115  Fed.  962— Brown 
V.  Schleler,  55  C.  C.  A.  481,  118  Fed.  987— 
Blodgett  V.  Lanyon  Zinc  Co.  68  C.  C.  A.  82, 
120  Fed.  896 — Bumes  v.  Burnes,  132  Fed. 
497 — Brigham  v.  Peter  Bent  Brlgbam  Hos- 
pital, 67  C.  C.  A.  407,  134  Fed.  527— Tld- 
well  V.  Chlrlcahua  Cattle  Co.  5  Ariz.  361, 
53  Pac.  192— St.  Louis,  A.  &  T.  R.  Co.  v. 
Fire  Asso.  of  Philadelphia,  60  Ark.  330.  28 
L.R.A.  84,  30  S.  W.  350 — Denver  F.  Ins. 
Co.  v.  McClelland,  9  Colo.  27,  59  Am.  Rep. 
134,  9  Pac.  771 — Water  Supply  &  Storage 
Co.  v.  Tenney,  24  Colo.  355.  51  Pac.  .505— 
Clarke  v.  Olson,  9  N.  D.  378,  83  N.  W.  519 — 
Gilbert  v.  Hole,  2  S.  D.  168.  49  N.  W.  1— 
First  Nat.  Bank  v.  Peavy  Klevator  Co.  10 
S.  D.  170,  72  N.  W.  402— First  Nat.  Bank 
V.  Flath,  10  N.  D.  286,  86  N.  W.  867— 
Peoples  Bank  v.  Exchange  Bank,  116  Ga. 
825,  94  Am.  St.  Rep.  144,  43  S.  E.  269— 
Vermont  Loan  &  T.  Co.  y.  Hoffman,  5  Idaho, 
.384,  37  L.R.A.  511,  95  Am.  St.  Rep.  186.  49 
Pnc.  314 — Barnes  v.  Suddard.  117  111.  242,  7 
N.  E.  477 — Poock  v.  Lafayette  Bldg.  As-so. 
71  Ind.  358— Voris  v.  Star  City  Bldg.  &  L. 
Asso.  20  Ind.  App.  643,  50  N.  E.  779 — Chi- 
cago, B.  &  Q.  R.  Co.  V.  Lewis.  53  Iowa, 
113,  4  N.  W.  842— Beach  v.  Wakefield,  107 
Iowa.  586,  76  N.  W.  688 — Watklns  v.  Iowa 
C.  R.  Co.  123  Iowa,  400,  98  N.  W.  910— 
Hutchinson  &  S.  R.  Co.  t.  Kingman  County 
(Hutchinson  &  S.  R.  Co.  v.  Fox)  48  Kan. 
87,  15  L.R.A.  408,  30  Am.  St.  Rep.  273,  28 
Pac.  1078 — State  v.  American  Book  Co.  69 
Knn.  10,  1  L.R.A.(N.S.)  1045,  76  Pac  411 
— Miller  V.  Flemlngsburg  &  F.  S.  Tump.  Co. 
109  Ky.  478,  59  S.  W.  512— State  Nat.  Bank 
V.  Flathers,  45  La.  Ann.  80,  40  Am.  St.  Rep. 
216,  12  So.  243 — Booth  v.  Robinson.  55  Md. 
4.35 — Hagerstown  Mfg.  MIn.  &  Land  Improv. 
Co.  V.  Keedy,  91  Md.  438,  46  Atl.  965 — 
Black  V.  First  Nat.  Bank,  96  Md.  429,  54 
Atl.  88— Davis  v.  Old  Colony  R.  Co.  181 
Mass.  272,  41  Am.  Rep.  221 — Dresser  t. 
Traders'  Nat.  Bank,  165  Mass.  122.  42 
N.  E.  567— Butterworth  v.  Krltaer  MUI.  Co. 
115    Mich.    3,    72    N.    W.    990— Wyandotte 


Electric  Light  Co.  ▼.  Wyandotte.   124   Mich. 
48,    82    N.    W.    821— Crolley    v.    Minneapolli 
&  St.  L.  R.  Co.  30  Minn.  544,  16  N.  W.  422— 
Fergus   Falls  v.   Fergus   Falls   Hotel   Co.  80 
Minn.   171.  50  L.R.A.   173,  81  Am.   St.  Bep. 
249,    83    N.    W.    54— Tolerton    &    8.    Co.    ▼. 
Barck,    84    Minn.    ."iOl,    88    N.    W.     19 — St. 
Joseph  F.  A  M.   Ins.   Co.  v.   Hauck,   71   Mo. 
469 — Frederlcktown    v.     Fox,    84    Mo.    66 — 
State    ex    rel.    Kansas    City    v.     East    Fifth 
Street   R.   Co.    140   Mo.   .V>1,   38   L.R.A.    221, 
62    Am.    St.    Rep.    742,    41    S.    W.    955 — St. 
Louis  'stoneware    Co.    v.    Partridge,    8    Mo. 
App.    220 — Weyrlch    v.    Grand    Lodge,    I.    O. 
of  T.    L.   47   Mo.   App.   .398 — Trenton   v.    De- 
vorss,    70   Mo.    App.    12 — Norwich   Union    F. 
Ins.   Asso.    V.    Buchalter.    102   Mo.   App.   S40. 
76  S.  W.   484— First   Nat.   Bank  ▼.   Roberts, 
9     Mont.     331     23     Pac.     718— Butte     Har*J- 
ware  Co,  v.  Cobban,   13  Mont.  361,  34   Pac. 
24 — Missouri     Valley     Land     Co.     v.     Bush- 
nell,    11   Neb.    195,   8    N.   W.   389— Washing- 
ton L.  Ins.  Co.  V.  Clason,  16  App,  Div.  430. 
45   N.   Y.   Supp.   27 — Dunn   v.   O'Connor,   2.'» 
App.  Div.   78.   49  N.  Y.  Snpp.   270 — ^Thomp- 
son V.  St.  Nicholas  Nat.  Bank,  47  Hnn,  624 
— People  V.  North  River  Sugar  Bef.  Co.  54 
Hun,  386,  5  L.R.A.  392,  7  N.  Y.  Snpp.  406— 
Lancaster    v.    Amsterdam    Improv.    Co.    72 
Hun,  25,  25  N.  Y.  Supp.  309— Moskowttz  v. 
Hornberger,    20    Misc.    562,    46    N.    Y.    Supp. 
462— Buffalo   v.   Balcom,  134  N.  Y.   535,   32 
N.  E.  7— Burden  v.  Burden,  1,59  N.  Y.  304. 
54  N.  E.  17— Washington  L.  Ins.  Co.  v.  Cla 
son,    162  N.  Y.   310,   56   N.    B.   75.'— Societv 
Perun   v.   Cleveland,   43  Ohio   St.  497,   3   X. 
E.    357 — Central    Ohio    Natural    Gas   &    Fuel 
Co.   V.  Capital   City   Dairy   Co.   00  Ohio   St. 
107,    64    L.U.A.    398,    53    N.    E.    711 — M«t 
chants*    Nat.    Bank   v.    Wehrmann,    69    Ohio 
St.  171,  68  N.  E.  1004— LIppincott  v.  Long- 
bottom,   6    Pa.    Co.    Ct.    506 — Columbia    Nat. 
Bank  v.  Willlamsport  Gas  Co.  17  Phila.  629. 
41    Phila.    Leg.    Int.   498 — Wtnton    v.    Uttle. 
94    Pa.    73— Russell    v.    Texas   &    P.    R.    Co 
68  Tex.  652,  5  S.  W.  686— Texas  Western  R. 
Co.   V.    Gentry,   69   Tex.   632,   8   S.   W.   98— 
Bond  V.  Terrell  Cotton  &  Woolen  Mfg.  Co.  82 
Tex.    313,    18    S.    W.    091- Taylor   v.    Calla 
way.   7  Tex.   Civ.  App.  469,  27  8.  W.  934— 
Logan  V.  Texas  Bldg.  &  L.  Asso.  8  Tex.  Civ. 
App.   494.    28    S.    W.    141— Texarkana   &   Ft. 
S.  R.  Co.  v.  Texas  &  N.  O.  R.  Co.  28  Tex.  Civ. 
App.  553,  67   S.   W.  525 — ^I.ycomlng   P.   Ins. 
Co.  v.  Wright,  55  Vt.  534— Fayette  Land  Co. 
V.  Louisville  &  N.  R.  Co.  93  Va.  287,  24   8. 
E.    1016— Northern    P.    R.    (^o.    v.    Elv.    2.-» 
Wash.  393,  54   L.R.A.  531,  87  Am.  StT  Rep 
766.    65    Pac.    555 — Toledo    Tile    k    Lumber 
Co.  V.  Thomas,  33  W.   Va.  571,  25  Am.   St. 
Rep.     925,     11     S.    E.     37— First     English 
Evangelical    Lutheran    Church    v.    Arkle.    49 
W.  Va.  94,  38  S.  E.  486— Ober  v.  Stepheni, 
54    W.    Va.    360,    46    S.    E.    195— John    V. 
Farwell    Co.   v.   Wolf    (John   V.    I*^rwell   Co 
V.   Josephson)   96    Wis.    14,    37    L,R.A.    140 
65   Am.   St.   Rep.   22.   70  N.   W.   289— Lewis 
V.   American    Sav.   &   L.   Asso.   98   Wis.    224 
39     L.R.A.     567,     73     N.     W.     793— Secnritj 
Nat.  Bank  v.  St.  Croix  Power  Co.  117  Wia. 
218,    94    N.    W.    74. 

Editorial  note. 

Power  of   national   banks   to  take  mort- 
gage security.  26:  443 

h.  Dissolution;     Insolvency;     JU^widA- 

Hon. 

1.  In  Cten^ral. 

Liability  of  Stockholders  of  Insolvent 
see  supra,  IV.  d,  3. 
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Delegation  of  Power  to  Appoint  Receiver, 
see  Constitutional  Law,  168. 

Duty  of  District  Attorney  in  Suit  by  Re- 
ceiver, see   District  Attornevs,   21. 

Special  Compensation  to  District  Attorney 
in  Suit  by  Receiver,  see  District  Attor 
neys.  5. 

Jurisdiction'  in  Equity,  of  Suits  Involving 
National  Bank  Receiver,  see  Equity, 
175. 

Right  to  Interest  on  Claims  Against  Bank, 
see  Interest,  9. 

Conclusiveness  of  Judgment  against  Receiv- 
er, see  Judgment,  813. 

When  Creditor's  Bill  against  Insolvent 
Bank  Commenced,  see  Limitation  of 
Actions,  597. 

Amending  Pleading  so  as  to  Claim  Relief 
against  Stockholders,  see  Pleading,  207. 

National  Bank  Receiver,  see  Receivers,  18, 
19,  20,  35-40. 

Payment  of  Judgment  against  Receiver,  see 
Re(H»ivers.  100. 

Conclusiveness  of  Reoeiyer's  Disallowance  of 
Claim,  see  Receivers,  104. 

Payment  of  Claims  by  Bank  Receiver,  see 
Receivers,  131,  132. 

Suit  by  Receivers,  see  Receivers,  171-174. 

Set-off*  in  Action  against  Receiver,  see  Set- 
off and  Counterclaim,  14. 

State  Taxation  of  Property  in  Hands  of 
Receiver,  see  Taxes,  204. 

Receiver  as  Officer  of  L^nited  States,  see 
United  States,  80. 

Right  of  Set-off  against  Bank,  see  Set-off 
and  Counterclaim,  52. 

363.  Those  intrusted  with  the  manage- 
ment of  a  national  bank  occupy  the  relation 
of  trustees  for  the  creditors  upon  the  liqui- 
dation thereof.  Richmond  v.  Irons,  121  I'. 
S.  27,  7  Sup.  Ct.  Rep.  788,  30:  864 
Cited  in  Jewett  v.  United  States.  r>,3  L.R.A.  582. 

41  C.  C.  A.  96,  100  Fed.  839. 

364.  When  a  national  bank  goes  into  liq- 
uidation, there  is  no  authority  thereafter  on 
the  part  of  the  officers  to  transact  any  busi- 
ness so  as  U)  bind  the  shareholders,  except 
that  which  is  implied  in  the  duty  of  liqui- 
dation, unless  such  authority  has  been  ex- 
pressly conferred  by  the  shareliolders.  Rich- 
mond V.  Irons.  121*  U.  S.  27,  7  Sup.  Ct.  Rep. 
788,  30:  864 
Cited   in    Dexter   v.    Rdmands.   89   Fed.    472 — 

Lawrence  v.  Greenup,  .38  C.  C.  A.  540,  97 
Fed.  008 — Ward  v.  Joslin.  100  Fed,  679 — 
Mofw  V.  Whitzel.  108  Fed.  580 — Zang  v.  Wy- 
ant.  25  Colo.  561,  71  Am.  St.  Rep.  145,  66 
rac.  565—  Parker  v.  Adams.  38  MIbc.  827,  77 
N.   Y.   Supp.   861. 

335.  The  Comptroller  of  the  Currency  is 
vested  with  statutory  power  to  compel  the 
involuntary  liquidation  of  a  national  bank- 
ing association,  upon  being  satisfied  of  its 
insolvency.  Richmond  v.  Irons,  121  U.  S. 
27,  7  Sup.  Ct.  Rep.  788,  30:  864 

Cited  In  Aldrlch  v.  Campbell,  38  C.  C.  A.  349. 

97  Fed.  666. 

366.  The  taking  possession  of  a  bank  by 
the  Comptroller  of  the  Currency  does  not 
prevent  remittances  then  in  course  of  trans- 
mission   by   mail    to   another    bank    in    the 


regular  course  of  business  in  pursuance  of  a 
general  arrangement  by  which  they  are  to 
be  credited  on  a  constantly  overdrawn  ac- 
count, from  constituting  payments  on  the 
account.  McDonald  v.  Chemical  Nat.  Bank, 
174   U.  S.  610,   19   Sup.  Ct.  Rep.  787, 

43:  1106 

367.  The  appointment  of  a  receiver  for  a 
national  bank  does  not  amount  to  a  dis- 
solution of  the  corporation,  such  as  will 
prevent  the  rendition  of  a  judgment  against 
it.  Chemical  Nat.  Bank  v.  Hartford  De- 
posit Co.  161  U.  S.  1,  16  Sup.  Ct.  Re). 
439,  40:  595 
Cited   in    Speckart   v.    German   Nat.   Bank,   85 

Fed.  18 — Jewett  v.  United  States.  53  L.R.A. 
581,  41  C.  C.  A.  94.  100  Fed.  838— Anglo- 
American  Land  Mortg.  &  Agency  Co.  v.  Ches- 
hire Provident  Inst.  124  Fed.  466 — Cheshire 
Provident  Inst.  v.  Anijlo-American  Land. 
Mortg.  &  Agency  Co.  66  C.  C.  A.  123,  132 
Fed.  969— Wells  v.  Hartford  Manilla  Co.  76 
Conn.  40,  56  Atl.  .599 — Camp  ▼.  First  Nat. 
Bank,  44  Fla.  508,  103  Am.  St.  Rep.  173»  33 
So.  241— Wolf  V.  National  Bank.  178  111.  9."). 
52  N.  E.  896 — Jackson  v.  Mclnnis,  :{3  Or. 
531,  43  L.R.A.  129.  72  Am.  St.  Rep.  755,  54 
Pac.  884 — Hutchison  v.  Crutcher.  98  Tenn. 
422,  37  L.R.A.  91,  39  S.  W.  725— Pritchard 
V.  Barnes,  101  Wis.  90,  76  N.  W.  1106. 

368.  Under  U,  S.  Rev.  Stat.  §  5220,  U.  S. 
Comp.  Stat.  1901,  p.  3503,  a  national  bank 
in  voluntary  liquidation  is  not  thereby  dis- 
solved as  a  corporation,  but  may  sue  and 
be  sued,  for  the  purpose  of  winding  up  its 
business.    Central  Nat.  Bank  v.  Connecticut 
Mut.  L.  Ins,  Co.  104  V.  S,  54,  26:  693 
Cited  In   Chemical   Nat.   Bank  v.  Hartfori   De- 
posit Co.  161  U.  S.  8,  40  L.  ed.  598.  16  Sup. 
Ct.    Rep.    439 — United    States   v.   Jewett,   84 
Fed.  14.3 — Jewett  v.  United  States,  53  L.R.A. 
581,  41   C.  C.  A.  94,  100  Fed.  838— Hassel- 
man    v.    Jn'Min^^se    Development    Co.    2    Ind. 
App.  187,  27  N.   E.  318— Richards  v.   Attle- 
borough  Nat.  Bank,  148  Mass.  191,  1  L.R.A. 
78.3.   19   N.   E.   353 — Farmers   Nat.   Bank   v. 
Backus,  74  Minn.  267,  77  N.  W.  142— Flint 
Road  Cart  Co.  v.  Stephens,  32  Mo.  App.  .3.')0 — 
Commercial  Nat.  Bank  v.  Motherwell  Iron  ft 
Steel  Co.  95  Tenn.  187,  29  L.R.A.  168.  31  8. 
W.    1002 — Hutchison    v.   Crutcher,   98   Tenn. 
422.  37  L.R.A.  91,  39  8.  W.  725— Shappard 
V.  Cajfe,  19  Tex.  Civ.  App.  208,  46  S.  W.  830 
— Attv.  Gen.  v.  Superior  &  St.  C.  R.  Co.  93 
Wis.     612,     67     N.     W.     1138— Pritchard    v. 
Barnes,   101   Wis.  89,  76  N.  W.  1106. 

369.  The  act  of  the  Comptroller  of  the 
Currency  in  appointing  a  receiver  of  a 
national  bank  does  not  work  its  complete 
dissolution,  but  the  bnnk  as  a  legal  entity 
continues  to  exist,  and  it  may  still  sue  and 
be  sued  in  its  corporate  name  to  close  its 
business.  First  Nat.  Bank  v.  National 
Pahquioque  Bank  (Bank  of  Bethel  v. 
Pahquioque  Bank)  14  Wall.  383,  20:840 
died  in  National   Bank   v.  Kennedy,   17   Wall 

21,  21  L.  ed.  555 — Central  Nat.  Bank  v. 
Connecticut  Mut.  L.  Ins.  Co.  104  U.  S.  74, 
26  L.  ed.  702— Rosenblatt  v.  Johnston,  104 
U,  S.  463,  26  L.  ed.  83.3 — Calhoun  v.  Lanaux. 
127  U.  S.  030.  32  L.  ed.  299,  8  Sup.  Ct.  Rep. 
134.'> — Chemical  Nnt.  Bank  v.  Hartford  De- 
posit Co.  161  U.  S.  8.  40  L.  ed.  .'598.  16  Sup. 
Ct.  Rep.  439 — Chemical  Nat.  Bank  v.  Bailey, 
12  Blatchf.  483.  Fed.  Cas.  No.  2.63.'>— Stanton 
V.  Wllkeson,  Fed.  Cas.  No.  13.299 — Riddle  v. 
First  Nnt.  Bank.  27  Fed.  50(5— Jackson  v.  Fi- 


974 


BANKS,  IV.  h,  2. 


dcllty  &  C.  Co.  21  C.  C.  A.  401,  41  U.  S.  App. 
552,  75  Fed.  367 — Denton  y.  Baker,  24  C. 
C.  A.  479,  48  U.  8.  App.  235,  70  Fed.  192— 
Speckart  y.  German  Nat.  Bank,  85  Fed.  17 — 
Wallace  v.  Hood,  89  Fed.  22— Gilbert  v.  Mc 
Nulta,  96  Fed.  85 — Speckert  v.  Gorman  Nat. 
Bank,  38  C.  C.  A.  683.  98  Fed.  15;i— McCart- 
ney  v.  Earle,  6S  C.  C.  A,  396,  115  Fed.  465 — 
Miller  y.  LeMars  Nat.  Bank,  116  Fed.  553— 
Boyd  y.  Schneider,  124  Fed.  243 — Cogswell 
y.  Second  Nat.  Bank,  76  Conn.  259,  56  Atl. 
574 — Chemical  Nat.  Bank  y.  Hartford  De- 
posit Co.  156  111.  528,  41  N.  B.  225— Chi- 
cago Fire  Proofing  Co.  y.  Park  Nat.  Bank, 
44  111.  App.  155— Ordway  y.  Central  Nat. 
Bank,  47  Md.  239,  28  Am.  Rep.  455 — Gerard 
y.  Duncan,  84  Miss.  735,  66  L.R.A.  464,  36 
So.  1034 — ipUnt  Road  Cart  Co.  y.  Stephens, 
32  Mo.  App.  349 —  Tccumseh  Nat.  Bank  y. 
Chamberlain  Bkg.  House,  63  Neb.  169,  57  L. 
B.A.  815,  88  N.  W.  186— Security  Bank  y. 
National  Bank,  48  How.  Pr.  141 — Security 
Bank  y.  National  Bank,  2  Hun,  293 — People 
ex  rel.  Floyd  y.  Conklln,  7  Hun,  193 — Hutch- 
ison y.  Crutcher,  98  Tenn.  422,  37  L.R.A.  91, 
39  S.  W.  725— Fish  y.  Olln,  76  Vt.  125,  56 
Atl.  533 — Scott  y.  Ranter  Power  it  R.  Co. 
13  Wash.  112,  42  Pac.  531. 

370-1.  The  appointment  of  a  receiver  for  a 
national  bank  does  not  terminate  its  legal 
existence  but  the  claims  of  creditors  may 
be  proved  before  the  Comptroller,  or  be 
established  by  a  suit  against  the  bank.  Ken- 
nedy V.  Gibson,  8  Wall.  498,  19:476 
DistinguUhed  In  Citizens'  Say.  Bank  y.  Per- 
son, 98  Mich.  174,  57  N.  W.  121. 

Cited  in  Bank  of  Bethel  y.  Pahquloqne  Bank,  14 
Wall.  398,  20  L.  ed.  844 — ^Rosenblatt  y.  John- 
ston, 104  U.  S.  463,  26  L.  ed.  833— Welles  y. 
Stout,  88  Fed.  808 — ^Miller  y.  LeMars  Nat 
Bank,  116  Fed.  553 — Boyd  y.  Schneider,  65 
C.  C.  A.  218,  181  Fed.  227 — Ordway  y.  Cen- 
tral Nat.  Bank,  47  Md.  239,  28  Am.  Rep. 
465. 

372.  A  suit  against  a  national  bank  to 
enforce  the  collection  of  a  demand,  is 
abated  by  a  decree  dissolving  the  corpora- 
tion and  forfeiting  the  rights  and  fran- 
chises. First  Nat  Bank  v.  Colby,  21  Wall. 
609,  22:  687 

DiiiinguUhed  in  Hudson  y.  Limestone  Natural 

Gas  Co.  182  Fed.  411. 

Cited  In  Scott  v.  Armstrong,  146  U.  S. 
507,  86  L.  ed.  1062,  13  Sap.  Ct  Rep.  148 
— Kelley  y.  Mississippi  C.  R.  Co.  2  Fllpp,  589, 
1  Fed.  570— Grantland  y.  Memphis,  12  Fed. 
290 — Nelson  v.  Hubbard,  96  Ala.  245,  17 
L.R.A.  378.  11  So.  428 — Fitts  v.  National 
Life  ASBO.  130  Ala.  415,  30  So.  374 — Morgan 
y.  New  York  Nat.  Bldg.  &  L.  Asso.  73  Conn. 
153,  46  Atl.  877— State  y.  Fidelity  Loan  & 
T.  Co.  113  Iowa,  441,  85  N.  W.  638— Ordway 
y.  Central  Nat.  Bank,  47  Md.  238,  28  Am. 
Rep.  455 — Richards  y.  Attleborough  Nat. 
Bank,  148  Mass.  191,  1  L.R.A.  78.%  19  N.  B. 
353 — Re  Yuengling  Brewing  Co.  24  App.  Dly. 
224,  49  N.  Y.  Supp.  12— Watervliet  v.  Col- 
onie.  27  App.  DIv.  396,  50  N.  Y.  Supp.  487 — 
Shayne  y.  Eyenlng  Post  Pub.  Co.  56  App. 
Diy.  428,  67  N.  Y.  Supp.  937 — People  v.  Troy 
Steel  &  I.  Co.  82  ITun,  305,  31  N.  Y.  Supp. 
337 — ^Wamsley  y.  H.  L.  Horton  Co.  17  Misc. 
328,  39  N.  Y.  Supp.  963 — Com.  y.  American 
L.  Ins.  Co.  14  Pa.  Co.  Ct.  218 — State  y.  Port 
Royal  &  A.  R.  Co.  45  S.  C.  4.'>5.  23  S.  E.  36.3 — 
Life  Asso.  of  America  y.  Goode,  71  Tex.  05, 
8  S.  W.  630 — Giles  v.  Stanton,  86  Tex.  625, 
26  S.  W.  615 — Life  Asso.  of  America  y. 
Goode,    2   Posey    Unrep.    Cas.    (Tex.)    416 — 


Combes  y.  Keyos,  89  Wis.  318,  27  L.R^.  374« 
46  Am,  St.  Kop.  830,  62  N.  W.  80. 

373.  Suits  and  proceedings  under  the  na- 
tional bank  act,  in  which  &e  United  States 
or  their  officers  are  parties,  whether  com- 
menced before  or  after  the  appointment  of 
a  receiyer,  are  to  be  conducted  by  the  dis- 
trict attorney,  under  the  direction  of  the 
Solicitor  of  uie  Treasury.  First  Nat.  Bank 
V.  National  Pahquioque  Bank  (Bank  of 
Bethel  y.  Pahquioque  Bank)    H  Wall.  383. 

20:  840 
Cited  in  Gibson  y.  Peters,  86  Fed.  728. 

2.  Rights  and  Preferenoes  of  Creditors, 

Restrictions  against  Suing  Bank  in  State 
Court  in  Order  to  Gain  Preference,  see 
0>urts,  1412. 

Estoppel  to  Prove  Full  Qaim;  see  Estoppel, 
181. 

National  Bank  Receiyer,  see  Receivers,  87. 

374-6.  Any  disposition  by  a  national 
bank,  insolvent  or  in  contemplation  of  in- 
solvency, of  its  assets,  is  forbidden.  Soott 
V.  Armstrong,  146  U.  S.  499,  13  Sup.  Ct. 
Rep.  148.  36:  1069 

Cited  in  Yardley  v.  PhiUer,  58  Fed.  749. 

376.  Dividends  are  to  be  paid  to  all 
creditors  of  an  insolvent  national  bank 
proportionally,  by  some  uniform  rule. 
United  States  ex  rel.  White  v.  Knox  (White 
v.  Knox)  111  U.  S.  784,  4  Sup.  Ct.  Rep. 
686,  28: 603 

377.  A  deposit  in  a  national  bank  becomes 
due  for  the  purposes  of  suit,  upon  the  clos- 
ing of  the  bank,  and  no  demand  is  neces- 
sary. Scott  V.  Armstrong,  146  U.S.  499, 
13  Sup.  a.  Rep.  148,  36:  1059 
Cited  in  McDonald  v.  Chemical  Nat.  Bank,  174 

U.  S.  619,  43  L.  ed.  1110.  19  Sup.  Ct.  Rep. 
787— Merrill  v.  First  Nat,  Bank,  21  C.  C  A. 
286,  41  U.  S.  App.  529.  75  Fed.  152 — Grand 
Trunk  B.  Co.  v.  Central  Vermont  R.  Co. 
81  Fed.  643 — ^Thompson  y.  Union  Trust  Co. 
130  Mich.  509,  97  Am.  St.  Rep.  494,  90  N.  W. 
294. 

378-9.  The  only  claims  the  comptroller 
can  recognize  in  the  settlement  of  the  af- 
fairs of  an  insolvent  national  bank  are 
those  which  are  shown,  by  proof  satisfac- 
tory to  him,  or  by  the  adjudication  of  a 
competent  court,  to  have  had  their  origin  in 
something  done  before  the  insolvency;  and 
he  must  take  the  value  of  the  claim  at  that 
time,  and  not  at  the  time  judgment  is  ren- 
dered upon  it,  as  the  basis  of  distribution. 
United  States  ex  rel.  White  v.  Knox  (White 
V.  Knox)  111  U.  S.  784.  4  Sup.  Ct.  Rep. 
686,  28: 603 

Cited  in  Merrill  v.  National  Bank,  173  U.  S. 
143,  43  L.  ed.  645,  19  Sap.  Ct.  Rep.  S60— 
McDonald  v.  Chemical  Nat.  Bank,  174  U.  8. 
619,  43  L.  ed.  1110,  19  Sup.  Ct  Rep.  787— 
Nashua  ft  Ti.  R.  Corp.  y.  Boston  &  L.  R.  Cori^. 
9  C.  C.  A.  479,  21  U.  S.  App.  60.  61  Fed. 
249 — Richmond  &  I.  Constr.  Co.  v.  RlduMod, 
N.  I.  &  B.  R.  Co.  84  L.RJk.  632.  15  C.  C  A 
299.  31  U.  S.  App.  704,  68  Fed.  116— New 
Torlc  Security  &  T.  Co.  v.  liombard  Invest. 
Co.  73  Fed.  554 — Merchants'  Nat.  Bank  v. 
School  Dist.  No.  8,  36  C.  C.  A.  486,  94  Fed. 
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709 — American  Nat.  Bank  y.  Williams,  42  C. 
C.  A.  105.  101  Fed.  947— Weils  v.  Edmlson, 
4  Dak.  59,  22  N.  W.  497— Chemical  Nat, 
Bank  v.  Hartford  Deposit  Co.  156  III.  629, 
41  N.  E.  225 — Chemical  Nat.  Bank  v.  World's 
Columbian  Exposition,  170  111.  91,  48  N.  B. 
331 — ^Hartford  Deposit  Co.  t.  Chemical  Nat. 
Bank,  58  111.  App.  258 — Chemical  Nat.  Bank 
V.  World's  Columbian  Exposition,  67  111.  App. 
178. 

380.  Where  a  national  bank  is  in  liquida- 
tion the  presumption  is  in  every  case,  if  a 
creditor  accepts  paper  in  settlement  of  his 
claim,  that  it  is  received  in  payment  and 
operates  as  a  satisfaction.  Richmond  v. 
Irons,  121  U.  S.  27,  7  Sup.  Ct.  Rep.  788, 

30:  864 

381.  Payment  of  creditors  in  liquidating 
the  affairs  of  a  national  bank  may  be  made 
in  the  bills  receivable  and  other  assets  of 
the  bank  in  specief  and  the  title  to  such  pa- 
per may  be  transferred  by  the  president  or 
cashier  by  an  indorsement  suitable  to  the 
purpose,  in  the  name  of  the  bank,  but  such 
indorsement  and  use  of  the  name  of  the 
bank  is  in  liquidation  and  merely  for  the 
purpose  of  transferring  title.  Schrader  v. 
Aianufacturers'  Nat.  Bank,  133  U.  S.  67,  10 
Sup.  Ot.  Rep.  238,  33:  564 

382.  It  is  no  defense  to  a  suit  against  a 
national  bank  in  voluntary  liquidation  upon 
a  disputed  claim,  that  the  plaintiff  has  also 
filed  a  creditors'  bill  to  enforce  the  individ- 
ual liability  of  the  shareholders.  Central 
Nat.  Bank  v.  Connecticut  Mut.  L.  Ins.  Co. 
104  U.  S.  54,  26:  693 

383.  A  bill  to  obtain  judicial  administra- 
tion of  the  affairs  of  an  insolvent  national 
bank,  charging  that  its  capital  stock  and 
all  of  the  trust  fund  for  the  benefit  of  the 
creditors  was  being  dissipated,  squandered, 
and  misapplied,  and  praying  for  a  discovery 
of  all  the  transactions  by  its  ofScers  since 
its  suspension,  and  for  an  injunction  pro- 
hibiting transfers  of  its  assets,  for  a  re- 
ceiver, and  for  general  relief, — is  in  effect 
a  suit  by  the  complainant  on  behalf  of  him- 
self and  all  other  creditors.  Richmond  v. 
Irons,  121  U.  S.  27,  7  Sup.  Ct.  Rep.  788, 

30:  864 
Disiinguinhed  in  Alderson  v.  Dole,  20  C.  C.  A. 
282,  33  U.  S.  App.  460,  74  Fed.  31. 

Cited  in  Rouse  v.  Letcher,  156  U.  S.  50,  39  L. 
ed.  343,  15  Sup.  Ct.  Rep.  206 — New  Orleans 
V.  Warner.  180  U.  S.  203,  45  L.  ed.  495,  21 
Sup.  Ct.  Rep.  353 — Irons  v.  Manufacturers' 
Nat.  Bank,  36  Fed.  843— Mercantile  Trust 
Co.  T.  Southern  States  Land  &  Timber  Co. 
30  C.  C.  A.  359,  52  U.  S.  App.  675,  86  Fed. 
721 — Savings  &  T.  Co.  v.  Bear  Valley  Irrig. 
Co.  98  Fed.  340 — Crowell  v.  Cape  Cod  Ship 
Canal  Co.  164  Mass.  237,  41  N.  E.  290— 
German  Nat.  Bank  v.  Farmers  &  M.  Bank, 
54  Neb.  598,  74  N.  W.  1087— Dunne  v.  Port- 
land Street  R.  Co.  40  Or.  299,  65  Pac.  1052 
— Behbein  v.  Rahr.  109  Wis.  152,  85  N.  W. 
316. 

384-6.  The  owner  of  real  property  leased 
to  a  national  bank  for  building  purposes  is 
not  liable  to  account  to  the  bank's  receiver 
for  the  bank  building  erected  thereon,  which 
the  bank,  while  insolvent  and  in  course  of 


voluntary  liquidation,  turned  over  to  him 
in  consideration  of  a  release  from  all  fur- 
ther liability  under  the  lease,  the  bank  be- 
ing at  the  time  in  arrears  for  rent  and 
taxes,  and  the  income  from  the  property  not 
exceeding  the  charges  against  it.  Brown  v. 
Schleier,  194  U.  S.  18,  24  Sup.  Ct.  Rep.  558, 

48:857 

Deductlnsf  amonnts  collected  on  collat- 
eral security. 

386.  Collections  from  collateral  securities, 
made  by  a  creditor  of  a  national  bank  after 
the  declared  insolvency  of  the  bank,  need 
not  be  deducted  from  the  amount  on  which 
dividends  are  to  be  computed  by  the  re- 
ceiver of  the  bank,  as  the  secured  creditor 
is  a  creditor  to  the  full  amount  due  him 
when  the  insolvency  is  declared;  and  his 
right  to  dividends  is  unaffected  by  his  col- 
lateral. Aldrich  v.  Chemical  Nat.  Bank, 
176  U.  S.  618,  20  Sup.  Ct  Rep.  498,  44:  611 
Cited  in  Harrigan  v.   Gilchrist,   121  Wis.  345, 

99  N.  W.  909. 

387.  A  secured  creditor  of  an  insolvent 
national  bank  may  prove  and  receive  divi- 
dends upon  the  face  of  his  claim  as  it  stood 
at  the  time  of  the  declaration  of  insolvency, 
without  crediting  either  his  collaterals  or 
collections  made  therefrom  after  such  dec- 
laration, subject  always  to  the  proviso  that 
dividends  must  cease  when  from  them  and 
from  collaterals  realized  the  claim  has  been 
paid  in  full.  Merrill  v.  National  Bank,  173 
U.  S.  131,  19  Sup.  Ct.  Rep.  360,  43:  640 
Cited  in  Aldrich  v.   Chemical  Nat.   Bank,  176 

U.  S.  638,  44  L.  ed.  619,  20  Sup.  Ct.  Rep. 
498 — Gilbert  v.  McNulta,  96  Fed.  85— Re 
Crystal  Spring  Bottling  Co.  96  Fed.  946 — 
Re  Sweetser,  128  Fed.  166 — Re  Levin  Bros. 
139  Cal.  352,  78  Pac.  169 — Hendrie  Bros.  v. 
Graham,  14  Colo  App.  18.  59  Pac.  219 — 
Hale  V.  Leatherbee,  175  Mass.  548,  56  N.  E. 
562 — ^Unlon  &  Planters'  Bank  v.  Duncan,  84 
Miss.  470,  36  So.  690 — Bank  Comrs.  v.  Se- 
curity Trust  Co.  70  N.  H.  539,  49  Atl.  113^ 
Re  Hayes,  37  Misc.  278,  75  N.  Y.  Supp.  312 
— Virginia-Carolina  Chemical  Co.  v.  Edwards, 
136  N.  C.  77,  48  S.  B.  568— State  Nat.  Bank 
V.  Esterly,  69  Ohio  St.  35,  68  N.  B.  582— 
Van  Winkle  v.  Blackford,  54  VV.  Va.  650,  46 
S.  E.  589 — Harrigan  v.  Gilchrist,  121  Wis. 
345,  9  N.  W.  909 — Corbett  v.  Joannes,  125 
Wis.  381,  104  N.  W.  69. 

388-9.  The  bankruptcy  rule  which  re- 
quires the  holder  of  collateral  security  to 
exhaust  it  and  credit  the  proceeds  on  his 
claim,  or  else  to  surrender  it,  before  he  can 
prove  his  claim,  is  not  adopted  for  national 
banks  by  U.  S.  Rev.  Stat.  §  5236,  U.  S. 
Comp.  Stat.  1901,  p.  3508,  providing  for  a 
ratable  dividend  on  claims  proved  or  ad- 
judicated. Merrill  v.  National  Bank,  173 
U.  S.  131,  19  Sup.  a.  Rep.  360,  43:  640 

Preferences. 

Extent  of  Lien  or  Priority  Acmiired  by 
Garnishment  of  Insolvent  National 
Bank,   see   Courts,   1413. 

Priority  of  United  States  over  other 
Creditors,  see  United  States,  241— 
243. 

390.  A  preference  under  state  law,  of  the' 
debt  Qf  ^^  insolvent  bank  for  a  lawful  de- 
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posit  by  a  savings  bank,  is  invalid  in  case 
of  an  insolvent  national  bank,  since  U.  S. 
Rev.  Stat.  §§  5236,  5242,  U.  S.  Comp.  Stat. 
1901,  pp.  3508,  3517,  require  a  ratable  dis- 
tribution of  the  assets  of  insolvent  national 
banks,  and  prohibit  preferences  made  in 
contemplation  of  or  after  committing  an 
act  of  insolvency.  Davis  v.  Elmira  Sav. 
Bank,  161  U.  S.  276,  16  Sup.  Ct.  Rep.  502, 

40:  700 
Cited  In  Yardley  v.  Philler.  167  U.  S.  360,  42 
L.  ed.  107,  17  Sup.  Ct.  Rop.  835 — Easton  v. 
Iowa,  188  U.  S.  2.'<7,  47  L.  ed.  450,  23  Sup. 
Ct.  Rep.  288 — St.  Mary's  Church  v.  National 
Bank,  23  Misc.  589,  52  N.  Y.  Supp.  802— 
Northwestern  Nat.  Bank  v.  Superior,  10:t 
Wis.  56,  79  N.  W.  64. 

391.  It  is  sufficient,  under  U.  S.  Rev.  Stat. 
§  5242,  U.  S.  Comp.  Stat.  1901,  p.  3517, 
to  invalidate  a  transfer  by  a  national  bank, 
that  it  was  made  in  contemplation  of  insol- 
vency, and  either  with  a  view  to  prevent 
the  application  of  the  assets  of  the  bank 
in  the  manner  prescribed  by  U.  S.  Rev. 
Stat.  chap.  4,  title  62,  or  with  a  view  to 
the  preference  of  one  creditor  to  another. 
National  Security  Bank  v.  Butler,  129  U.  S. 
223,  9  Sup.  Ct.  Rep.  281,  32:  682 

392.  A  transfer  of  assets  of  national  bank 
to  a  creditor  bank,  made  after  the  directors 
had  voted  that  the  bank  should  go  into 
liquidation  and  should  be  closed,  and  that 
a  receiver  should  be  appointed,  is  void  al- 
though, on  the  part  of  the  creditor  bank, 
there  was  no  knowledge  or  suspicion  at  that 
time  that  the  •  transferring  bank  was  in- 
solvent, or  contemplated  insolvency,  or  was 
not  doing  business,  or  that  its  directors  had 
voted  to  close  it,  or  that  application  was 
to  be  made  for  a  receiver,  and  although  the 
transfer  took  place  before  the  application 
for  a  receiver  was  made.  National  Security 
Bank  v.  Butler,  129  U.  S.  223,  9  Sup.  Ct. 
Rep.  281,  32:  682 
CUcfl  In  Yardley  r.  Philler,  167  U.  S.  360,  42 

L.  ed.  198,  17  Sup.  Ct.  Rep.  835 — Armstrons 
V.  Chemical  Nat.  Bank.  6  L.R.A.  2.30,  41  Fed. 
239 — Haydon  v.  Chemical  Nat.  Bank,  28  C. 
C.  A.  550,  55  U.  S.  A  pp.  420.  84  Fed.  876— 
Stapylton  v.  Stockton,  .33  C.  C.  A.  546.  63  IT. 
S.  App.  412,  01  Fed.  330— First  Nat.  Bank 
T.  Hall,  119  Ala.  69,  24  So.  526. 

393.  The  property  of  a  national  bank, 
attached  at  the  suit  of  an  individual  credit- 
or, after  the  bank  has  become  insolvent, 
cannot  be  subjected  to  sale  for  the  pay- 
ment of  his  demand,  as  against  the  claim  to 
the  property  by  a  receiver  of  the  bank  sub- 
sequently appointed.  First  Nat.  Bank  v. 
Colby.  21  Wall.  609.  22:  687 
Cited  in  Poolflc  Nat.  Bank  v.  Mlxtcr,  124  U.  S. 

725,   31    L.   ed.   570.   8   Snp.   Ct.   Rop.   718 — 
Harvey   v.   Allen,    16    Blatchf.   37,   Fod.   Cas 
No.    6,177— West    Side    Bank    v.    Blechanics' 
Nat.  Bank,  89  N.  Y.  441. 

—  Kclitorial  note. 

fKxceptional  preferences  by  insolvent  na- 
tional banks.     25  L.R.A.  546.] 


F.  Trust  Companies, 

Impairment  of  Contract  Obligations  with, 
see  Constitutional  Law,  1368. 

Taxation  of,  see  Taxes,  79.  81. 

Deduction  of  Federal  Securities  Owned  by  in 
Assessing  Stock  of,  see  Taxes,  234. 

394.  No  power  to  loan,  discount,  or  pur- 
chase commercial  paper  was  given  tnitit 
companies  by  N.  Y.  Laws  1893,  chap.  696, 
authorizing  trust  companies  to  exercise  the 
powers  conferred  on  individual  banks  and 
bankers  by  N.  Y.  Laws  1892,  chap.  689,  § 
55,  which  provides  that  such  banks  and 
bankers  may  "take,  receive,  reserve,  and 
charge  on  every  loan  or  discount  made,  or 
upon  any  note,  bill  of  exchange,  or  other 
evidence  of  debt,  interest  at  the  rate  of  6 
per  cent  per  annum;  and  such  interest  may 
be  taken  in  advance."  Jenkins  v.  NefT,  18*6 
U.  S.  230,  22  Sup.  Ct.  Rep.  905,      46:  1140 

395.  No  new  powers  were  given  to  trust 
companies  generally  by  the  provision  of  N. 
Y.  Laws  1892,  chap.  689,  §  163,  that  "every 
trust  company  incorporated  by  a  i<pc*eial 
law  shall  possess  the  powers  of  trust  com- 
panies incorporated  under  this  chapter,  and 
shall  be  subject  to  such  provisions  of  this 
chapter  as  are  not  inconsistent  with  the 
special  laws  relating  to  such  specially 
chartered  companv."  Jenkins  v.  N««ir,  186 
U.  S.  230,  22  Sup.  Ct.  Rop.  905,     46:  1140 


BAPTISM. 

Entry  in  Baptismal   R'-gister  as   Evidence, 
see   Evidence,   1445. 


BAR. 

How  Dower  may  be  Barred,  see  Dower,  L  d. 

Of  Judgment,  see  Judgment,  II. 


BARBER. 

Police  Regulations  of  Business  of, 
stitutional  Law,  882. 


BARGAIN    AND   SALE. 

After- Acquired  Title  Pflssing  under  Dead  oi^ 
see  Estoppel,  66.  67. 


"•-^ 


BARGE. 

As   Subject  of  Admiralty  Jurisdiction, 
Admirnlty,  198. 

Collision  with,  see  Collision.  II.  g. 

Measure  of  Damages  to.  By  Collision,  set 
Damappes,  165. 

Liability  of,  to  Capture,  see  Prize  and  Cap- 
ture, 56. 


BARRATRY— BENEFITS. 
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BARRATRY. 

Insurance  against,  see  Insurance,  XI.  c,  4. 

Exception  of  Loss  by  from  Risk  Covered  by 

Insurance,  see  Insurance,  480,  481. 

1.  Barratry  is  an  act  committed  by  the 
master  or  mariners  of  a  ship  for  some  un- 
lawful or  fraudulent  purpose,  contrary  to 
their  duty  to  the  owners,  whereby  the  latter 
sustain  injury.  Therefore  it  cannot  be  com- 
mitted by  a  master  who  is  owner  for  the 
voyage.  Marcardier  v.  Chesapeake  Ins.  Co. 
8  Cranch,  39,  3:  481 
[Crousillat  v.  Ball  (Pa.  Sup.  Ct.)  4  Dall.  294, 

1:840] 
DisUnguished  In  Volsin  r.  Commercial  Mat.  Ins. 
Co.  62  Hun,  9,  16  N.  Y.  Supp.  410. 

Cited  in   Wilson   v.   General   Mat.   Ins.   Co.   12 
Cash.  365,  59  Am.  Dec.  188. 

2.  Barratry  is  an  offense  committed 
against  the  owner  of  a  vessel.  Waters  v. 
Merchants'  Louisville  Ins.  Co.  11  Pet.  213, 

9:  691 
Cited  In  Natchez  Ins.  Co.  v.  Stanton,  2  Smcdes 
&  M.  382,  41  Am.  Dec.  592. 

3.  Failure  of  master  and  crew  to  use  dili- 
gence in  the  extinguishment  of  a  fire 
amounts  to  barratry.  Waters  v.  Merchants' 
Louisville  Ins.  Co.  11  Pet.  213,  9:  691 
Cited  in  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  426,  12  L.  ed.  500. 

4.  Intentional  fraud,  breach  of  trust,  or 
wilful  violation  of  law  is  necessary  to  con- 
stitute barratry.  Compania  de  Navigacion 
La  Flecha  v.  Brauer,  168  U.  S.  104,  18  Sup. 
Ct.  Rep.  12,  42:  398 

5.  [Barratry  is  not  committed  without 
fraud  or  criminal  conduct.  Hood  v.  Neabit, 
2  Dall.  137    (Pa.  Sup.  Ct.)  1:321] 

6.  The  actions  of  a  master  cannot  be 
barratrous  while  he  is  not  regardless  of  his 
duty  to  the  owner.  Patapsco  Ins.  Co.  v. 
Coulter,  3  Pet.  222,  7:  659 
Cited   in   Compania   de   Navigacion  v.    Brauer, 

168  U.  8.  124,  42  L.  ed.  407.  18  Sup.  Ct.  Rep. 
12— Williams  v.  The  Sylph,  Fed.  Cas.  No. 
17,740. 


Editorial  notes. 

What  is. 


9:692;  28:809 


BARRELS. 

Duty  on,    when   Exported   and   Reimported, 
see   Duties.   112-114. 


BASTARDY. 

What  Law  Determines  Legitimation  for 
Purpose  of  Inheritance,  see  Conflict  of 
Laws,    176. 

Validity  of  Act  Confirming  Right  to  In- 
herit, see  Courts,  140. 

Affiliation  of   Negro   Half-Breed   to  Mother 
for  Purpose  of  Determining  Indian  Citi- 
zenship, see  Courts,  405. 
r.  S.  Dig.--62 


Legitimation  of  Bastard,    see    Parent    and 

Child,  3-7. 
Bastard's  Right  to  Inherit,  see  Descent  and 

Distribution,  I.  b. 
Competency    as    Devisee    or    Legatee,    see 

Wills,  67. 


BATTLEFIELD. 

Taking  of,  by  Eminent  Domain,  see  Eminent 
I^main,  35,  47. 


BATTURE. 

Lease  of,  by  City  to  Railroad  Company, 
Railroads,  124,  125. 


BAY. 

As  Boundary,  see  Boundaries,  95. 
Jurisdiction  of  United  States  over,  see  Fish- 
eries, 18. 


BEADS. 


Duty  on,  see  Duties,  V.  d,  26. 


BEEIv. 

Contract  Rights  Granted  by  Charter  to 
Manufacture  and  Sell,  see  Constitution- 
al Law,  1071. 

Duty  on,  see  Duties,  212,  382. 

Intoxicating  Character  of,  see  Intoxicating 
Liquors,  12. 


BELIEF. 

Presumption  and  Burden  of  Proof  as  to,  see 

Evidence,    258-260. 
Evidence  of,  see  Evidence,  2076. 
As  Element  in  Fraud  Generally,  see  Fraud 

and  Deceit,  IV. 
Sufficiency  of  Allegations  on,  see  Pleading, 

725. 
Sufficiency  of  Denial  on,  see  Pleading,  623. 


BELLIGERENCY. 

As  a  Political  Question,  see  Courts,  94,  96. 
Recognition   of  StatcH,   339;   War,   II. 
Who  are  Belligerents;    Rights,  Duties,  and 
Disabilities  of,  see  War,  IV. 


BENEFITS. 

Liability    of    Party    Receiving    to    Pay    for 
Services,  see  Contracts,  550. 
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Deduction  for,  in  Condemnation  Proceedings, 
see  Damages,  233b-233g. 

Estoppel  by  Receiving,  see  Estoppel,  III.  b, 
7. 

Assessments  According  to,  see  Constitution- 
al Law,  565-567;  Public  Improvements, 
33,  35,  36,  43-49. 


BENEVOLENT  SOCIETIES. 

Due  Process  in  Excluding  Foreign  Society, 

see  Constitutional  Law,  487. 
Impairment  of  Contract  Obligations  of,  see 

Constitutional  Law,  1474. 
Presumption    of    Discharge    of    Obligations, 

see  Evidence,  813,  819. 
Insurance  by,  see  Insurance,  XIX. 
Resulting  Trust  in  Favor  of  Descendants  of 

Members,  see  Trusts,  76. 


BIBIiE. 

Entry  in  as  Evidence,  see  Evidence,  1442, 
1443. 


BICYCLES. 

Editorial  notes. 

[Regulation  of  bicvcle  riding.     19  LJUL 
632. 

Bicycle  law.     47  LJI.A.  289.] 


BEQUEST. 

Charitable  Bequest,  sec  Charities. 
In  General,  see  Wills. 


^•» 


BERTH. 

Collision  with  Vessel  I^eaviug,  see  Collision, 
207-216. 


BEST  AND  SECONDARY  EVIDENCE. 


See  Evidence.  III. 


^•» 


BETTERMENTS. 

Remedy  at  Law  or  in  Equity  to  Recover 
Value  of  Buildings  Erected  on  Land  Be- 
longing to  Another,  see  Equity,  184. 


BETTING. 

Editorial  note. 

[Legality  of.  18  L.R.A.  859.] 


BEYOND   SEAS. 


Meaning  of  Term,  see  Statutes,  314. 


BIAS. 

Disqualification  of  Juror  for,  see  Jury  102 

111.  136. 
Of    Juror    as    Ground    for    New    TriAl*    sep  [ 

JJew  Trial,  17,  ' 


4  ■  » 

BID. 

At  Auction  Generally,  see  Auction,  2-5. 

By  Auctioneer  at  Sale  under  Power  in  Mort- 
gage, see   Mortgage,   402. 

At  Judicial  Sale,  see  Judicial  Sale,  I.  c. 

Rights  of  Bidder  at  Foreclosure  Sale,  see 
Mortgage,  443. 

For  Public  Service  Franchise,  see  Municipal 
Corporations,  55. 

Necessity  of,  in  City  C-on tracts,  see  Munici- 
pal Corporations,  74. 

As  Forming  Government  Contract,  see  Uni- 
ted States,  254-256. 

Bids  and  Acceptance  as  Equivalent  to  Writ^ 
ten  Contract,  see  United  States.  261. 

Competency  of  Auctioneer  to  Prove  Puffing 
or  By-Bidding,  see  Witnesses,  112. 


BIGAMT. 

Appellate   Jurisdiction    over   Conviction   of, 

see  Appeal  and  Error,  1015-1018. 
Duty  to  Plural  Wives  as  Moot  Question  in 

Prosecution,  see  Courts,  13. 
As   Continuing  Offense,  see   Criminal   Law, 

62,  63. 
Prosecution  for  at  Canon  Law,  see  EoclesiaB- 

tical    Law. 
Indictment   for,   see    Indictment,   etc.,   144, 

165. 
Waiver  of  Objection  to  Indictment  for,  ace 

Criminal  Law,  136-138. 
Mutilated  Record  of  Action  to  Annul  Mar- 
riage as  Evidence  of,  see  Evidence,  1239. 
Record   of   Ecclesiastical    Tribunal    as    Evi- 
dence of,  see  Evidence,  1241. 
Proof  of.  by   Reputation   of   ^farriage,  see 

Evidence,  2561. 
Admissions  as  Evidence,  see  Evidence,  185€, 

1857. 
Effect    of    Marriage    Void    because    of,    00 

Validity    of    Subfleqnrnt    Marriage. 

Marriage,  10,  11. 
Territorial  tx^gislation  in   Reference  to. 

Territories.  34. 
Incompetencv  of  B<»1  lover  in,  as  Juror, 

Jury.  113.  114. 
Disqualificntion    of    Grand    Juror    for. 

Grand  Jury,  7.  8. 
Legislation   Against  as  Denial   of   Religious 

Freedom,  see  Constitutional  Law,  909, 
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Depriving  Bigamist  of  Right  of  Suffrage,  sec 
Elections.  6,  7. 

Inheritance  by  Children  of  Polygamous 
Marriages,  see  Descent  and  Distribu- 
tion, 22. 

Ex  Post  Facto  Law  Disfranchising  Man  Con- 
tracting Polygamous  Marriage,  see  Con- 
stitutional Law,  964. 

1.  Bigamy  and  polygamy  are  crimes  by 
the  laws  of  all  civilized  and  Christian  coun- 
tries, and  the  1st  Amendment  to  the  Con- 
stitution, that  Congress  shall  make  no  law 
respecting  the  establishment  of  religion,  or 
forbidding  the  free  exercise  thereof,  cannot 
be  invoked  as  a  protection  against  legisla- 
tion for  their  punishment.  Davis  v.  Beason, 
133  U.  S.  333,  10  Sup.  Ct.  Rep.  299,  33:  637 
Cited  in  Church  of  Jesiia  Christ,  L.  D.   S.  ▼. 

United  States,  136  U.  S.  52,  34  L.  ed.  494,  10 
Sup.  Ct.  Rep.  792. 

2.  U.  S.  Rev.  Stat.  §  5352,  U.  S.  Comp. 
Stat.  1901,  p.  3633,  respecting  bigamy,  is 
within  the  legislative  power  of  Congress. 
Reynolds  v.  United  States,  98  U.  S.  145, 

25:  244 

Cited  in  RassmuBsen  v.  United  States,  197  U. 

S.  526,  49  L.  ed.  865,  25  Sup.  Ct.  Rep.  514 — 

Re  De  Laveaga,  142  Cal.  170,  75  Pac.  790. 

3.  On  an  indictment  for  bigamy  it  is  no 
defense  that  the  doctrines  and  practice  of 
polygamy  were  a  part  of  the  religion  of 
the  accused.  Miles  v.  United  States,  103 
U.  S.  304,  26:  481 

4.  The  object  of  the  Edmunds  act,  relat- 
ing to  unlawful  cohabitation,  is  to  effect  in 
a  measure  the  guaranty  of  that  reverent 
morality  which  is  the  source  of  all  be- 
neficent progress  in  social  and  political  im- 
provement, which  arises  from  the  union  for 
life  of  one  man  and  one  woman  in  the  holy 
estate  of  matrimony.  Murphy  v.  Ramsey. 
114  U.  S.  15,  5  Sup.  Ct.  Rep.  747,  29:47 
Cited  in  Re  De  Laveaga,  142  Cal.  171,  76  Pac. 

700 — United  States  v.  Cannon,  4  Utah,  142,  7 
Pac.  369. 

5.  Under  the  act  of  March  22,  1882,  a 
man  cohabits  with  more  than  one  woman, 
when,  holding  out  to  the  world  two  or  more 
women  as  his  wives,  by  his  language  or 
conduct,  or  both,  he  lives  in  the  same  house 
with  them,  and  eats  at  the  table  of  each  a 
portion  of  the  time,  although  he  may  not 
occupy  the  same  bed,  sleep  in  the  same 
room,  or  actually  have  sexual  intercourse 
with  either  of  them.  Cannon  v.  United 
States,  116  U.  S.  55,  6  Sup.  Ct.  Rep.  278, 

29:  561 
Dietinguished  in  State  v.  Overstreet,  43  Kan. 
304,  23  Pac.  572. 

Cited  In  Cox  v.  State,  117  Ala.  106,  41  L.R.A. 
761,  67  Am.  St.  Rep.  166,  23  So.  806 — 
Sharon  v.  Sharon,  79  Cal.  669,  22  Pac.  26 — 
United  States  v.  Kuntze,  2  Idaho,  482,  21 
Pac.  407 — United  States  v.  Langford.  2  Idaho, 
!>64,  21  Pac.  409— Com.  v.  Lucas,  ir»S  Mass. 
84,  32  N.  E.  10.33 — Kord  v.  Easthampton 
Rubber  Thread  Co.  158  Mass.  84,  20  L.R.A. 
66,  35  Am.  St.  Rep.  402,  :i2  N.  E.  1036 — 
United  States  v.  Snow,  4  Utah,  287,  9  Pac. 
501 — United  States  v.  Snow,  4  Utah,  297,  9 
Pac    986 — United    Statet    v.    Qraeaheck,    4 


Utah,  493,  11  Pac.  542— United  States  v.  EI- 
dredge,  5  Utah,  164.  13  Pac.  673— United 
States  V.  Clark,  5  Utah,  227,  14  Pac.  288— 
United  States  v.  Peay,  6  Utah.  2fl0,  14  Pac. 
342— United  States  v.  Harris,  5  Utah,  441,  17 
Pac.  75 — United  States  v.  Clark,  6  Utah,  124, 
21  Pac.  463. 

6.  Cohabiting  with  more  than  one  wo- 
man is,  under  §  3  of  the  act  of  March  22, 
1882,  a  new  and  distinct  offense  from  biga- 
my or  polygamy.  It  is  declared  a  misde- 
meanor, and  the  punishment  provided  is 
much  less  than  in  the  case  of  bigamy  or 
polygamy.  Snow  v.  United  States,  118  U. 
S.  346,  6  Sup.  Ct.  Rep.  1059,  30:  207 

Editorial  note. 

Proof  of  marriage  in  cases  of.        26:  481 


^•» 


BIG   TREE   GROVE. 

Grant  of  Land  for  Park  by  United  States, 
see  Public  Lands,  575;  Yoaemite 
Valley. 


^•» 


Biiiii  IN  EQumr. 

General  Jurisdiction  and  Principles  of  Equi- 
ty, Generally,  see  Equity. 


BHili  OF  ATTAINDER. 

See  Attainder  and  Outlawry. 


Bllili  OF  CREDIT. 

Bills  of  Bank  Owned  by  State  as,  see  Banks, 

201,  207. 
Circulating  Paper,  see  Money,  13,  14. 
Inhibition  on  States,  see  States,  VIII.  c. 


Bllili  OF  EXCEPTIONS. 

See  Appeal  and  Error,  V.  B. 


BILL   OF  EXCHANGE. 


See  Bills  and  Notes. 


BILL  OF  LADING. 

J,  In  General,  1'4, 
II.  Neffotiahilitif  ami  Transfer,  S-9. 
Ill,  RightH    and    Liahilities    of    Trans* 
feree,  10-27, 

Admiralty  Jurisdiction  over  Breach  of  Con- 
tract Contained  in,  see  Admiralty,  250. 
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Lien  of  Bank  for  Advances  Upon,  see  Banks, 
187. 

In  General,  see  Carriers,  90-94,  97,  98,  100, 
102,  105-107. 

By  Carrier  by  Water,  see  Shipping,  150- 
160. 

Master's  Powers  and  Duties  as  to,  see  Ship- 
ping, 436,  445-447. 

Stipulations  in,  to  Limit  Liability  Generally, 
see  Carriers,  II.  b,  7. 

Printed  Notice  as  Limiting  Liability,  see 
Carriers,  165. 

Fictitious  Bill  Attached  to  Draft,  see  Car- 
riers, 97,  98. 

Validity  as  Affected  by  Giving  of  Rebate, 
see  Carriers,  296. 

Stamp  Tax  on,  see  Commerce,  501,  502. 

Estoppel  to  Deny  Recitals  of,  see  Estoppel, 
90,  298. 

Burden  of  Proving  Shipper's  Consent  to 
Violation  of,-  see  Evidence,  222. 

Stipulations  in,  as  Affecting  Burden  of 
Proof,  see  Evidence,  377-380,  383-385. 

Recitals  as  Prima  Facie  Evidence  of  Con- 
dition of  Shipment,  see  Evidence,  802, 
803. 

Best  Evidence  of,  see  Evidence,  887. 

Parol  Evidence  to  Varv,  see  Evidence,  1505, 
1506,  1521,  1522. ' 

Sufficiency  of  Proof  of  Custom  to  Vary,  see 
Evidence,  2376. 

Rebuttal  of  Presumption  of  Ownership  Aris- 
ing from,  see  Evidence,  2179. 

Necessity  of  Introducing  in  Evidence,  see 
Evidence,  2500. 

As  Evidence  of  Neutral  Interest,  see  Evi* 
dence,  2598. 

Whether  Bill  of  Lading  States  Entire  Con- 
tract as  Question  of  Fact,  see  Trial, 
281. 


J.  In  General. 

1.  A  bill  of  lading  to  the  shipper's  own 
order  does  not  pass  the  ownership  of  the 
cargo  to  the  person  on  whose  account  it 
niav  have  been  purchased.  Dows  v.  Nation- 
al Exch.  Bank,  91  V.  S.  618,  23:  214 
Cited  In  Portland  Flouring  Mills  Co.  v.  British 

&  F.  M.  Ins.  Co.  65  C.  C.  A.  348,  130  Fed. 
884 — Jones  v.  Brewer,  79  Ala.  549 — Robinson 
V.  Pogue,  86  Ala.  261,  5  So.  685 — Ramlsh  v. 
Klrschbraiim,  107  Tal.  601.  40  Pac.  1045— 
Krwln  v.  Harris,  87  Ga.  336,  13  S.  E.  513— 
Delta  Bag  Co.  v.  Kearns,  112  111.  App.  274 — 
W.  &  A.  McArthur  Co.  v.  Old  Second  Naf. 
Bank,  122  Mlrh.  227,  81  N.  W.  02— Dickson 
V.  Merchants'  Elevator  Co.  44  Mo.  App. 
504 — Wlllman  Mercantile  Co.  v.  Fussy,  15 
Mont.  514,  48  Am.  St.  Rep.  698,  .39  Pac.  738 
—Missouri  P.  R.  Co.  v.  Ijbu.  57  Neb.  560.  78 
N.  W.  291 — Second  Nat.  Bank  v.  Cummlngs, 
89  Tenn.  615.  24  Am.  St.  Rep.  618,  18  S.  W. 
115. 

2.  A  bill  of  lading  is  evidence  of  owner- 
ship, special  or  general,  in  the  holder  there- 
of, of  the  property  mentioned  in  it,  and  of 
the  right  to  receive  said  property  at  the 
place  of  deliverv.  Pollard  v.  Vinton,  105 
r.  S.  7,  '  26:  998 
Cited  In  St.  Paul  Roller  Mill  Co.  v.  Great  West- 
ern Despatch  Co.  27  Fed.  436. 


3.  The  indorsement  of  the  words  "for  col- 
lection," on  invoices  accompanying  bills  of 
lading  attached  as  collateral  security  to 
drafts  discounted,  implies  no  guaranty  of 
the  genuineness  of  the  bills.  Goetx  ▼.  Bank 
of  Kansas  City,  119  U.  S.  551,  7  Sup.  Ci. 
Rep.  318,  30:  515 

4.  Where  there  is  acceptance  of  a  time 
draft  drawn  against  a  consignment,  the 
agent  should,  in  the  absence  of  instnictiona, 
deliver  over  the  bill  of  lading  attached. 
Only  special  instructions  to  hold  bill  until 
payment  of  acceptance  can  make  him  liable 
for  such  delivery.  National  Bank  of  Com- 
merce V.  Merchants'  Nat.  Bank,  91  U.  S.  92. 

23:  208 
Cited  In  Cooke  v.  Hunter,  2  Overt,  113.  Fed. 
Cas.  No.  3.161— St.  Paul  Roller  Mill  Co.  ▼. 
Great  Western  Despatch  Co.  27  Fed.  435 — 
Walters  v.  Western  &  A.  R.  Co.  63  Fed.  392 
— The  Prussia,  100  Fed.  489 — Oxford  Lake 
Line  v.  First  Nat.  Bank,  40  Fla.  356,  24  8o. 
480 — Ware  v.  City  Bank,  69  Ga.  848 — Com- 
mercial Bank  v.  Chicago,  St.  P.  ft  K.  C  R. 
Co.  160  111.  407,  43  N.  E.  756— Chicago.  St. 
P.  &  K.  C.  R.  Co.  V.  Commercial  Bank,  58 
111.  App.  440 — Minnesota  Security  Bank  ▼. 
Luttfiren,  29  Minn.  365,  13  N.  W.  151 — Finch 
V.  Gregg,  126  N.  C.  178,  49  L.R.A.  683,  35  8. 
E.  251 — Second  Nat.  Bank  v.  CummingSt  89 
Tenn.  614,  24  Am.  St.  Rep.  618.  18  S.  W. 
115 — Adoue  V.  Seeligson,  64  Tex.  607 — ^Landa 
v.  Lattln   Bros.  19  Tex.  dr.  App.   252,  46 

5.  W.  48. 

Editorial  note. 

[Effect  of  attaching  draft  to,  to  pnmmt 
title  passing  upon  delivery  of  goods  to 
rier.    2  L.R.A.(N.S.)   1078.] 


II,  yegotiahilUy  and  Tranafer^ 

Rights  and  Liabilities    of    Transferee, 

infra,  IIL 
Necessity    of    Assignor    Delivering    to    Ab- 

signee,  see  Assignment,  11. 
Transfer   of   Title  to  Property  by   AsBigs- 

ment  of,  see  Sale,  71,  72. 
Submitting  to  Jury  Question  of  Change  ol 

Ownership,  see  Trial,  463. 

5.  Bills  of  lading  are  not  negotiable,  as 
commercial  paper  is,  though  they  are  com- 
monly used  as  security  for  loans  and  ad- 
vances. Friedlander  v.  Texas  &  P.  R.  Co. 
130  U.  S.  416,  9  Sup.  Ct.  Rep.  570.  32:  991 
Cited  In  Pollard  v.   Roardoo,  13  C.  C.  A.  ITS, 

21    U.    S.    App.    639.    65    Fed.    849 — Clay   v. 
Gage,   1  Tex.  Civ.   App.  663,   20  8.   W.  948. 

6.  A  bill  of  lading  is  not  a  negotiable  in- 
strument in  the  same  sense  that  a  bill  of  ex- 
change or  promissory  note  is.  Its  transfer 
does  not  preclude,  as  in  those  cases,  all  in- 
quiry into  the  transaction  in  which  it  origi- 
nated because  it  has  come  into  the  hands  of 
persons  who  have  innocently  paid  value  for 
it.  The  doctrine  of  bona  fide  purchaser  ap- 
plies to  it  only  in  a  limited  sense.  Pollard 
V.  Vinton,  105  U.  S.  7,  26:  998 
Cited  In  O'Brien  v.   1,614   Bags  of  Gaano,  48 

Fed.  729 — Pollard  v.  Roardon.  13  C.  C  A. 
173,  21  U.  8.  App.  639,  65  Fed.  849 — ^DoB* 
las  V.  People*8  Bank,  80  Ky.  179.  7  Am.  8t 
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Rep.  276,  B  S.  W.  420 — Laxard  v.  Merchants' 
4  M.  Transp.  Co.  7S  Md.  13.  26  Atl.  807. 

7.  Indorsement,  by  the  shipper  to  plain- 
tiff, of  receipts  taken  on  the  shipment  of 
cattle,  transferred  their  title  and  gave  plain- 
tiff the  right  to  their  possession,  and,  if 
necessary,  to  sell  them  for  payment  of  draft-* 
taken  by  him  against  the  shipper.  North 
Pennsylvania  R.  Co.  v.  Commercial  Nat. 
Bank,  123  U.  S.  727,  8  Sup.  Ct.  Rep.  266, 

31:  287 
Cited  In   Walters  v.   Western  ft  A.  R.   Co.  63 
Fed.  398. 

8.  Bills  of  lading  stand  as  the  substitute 
and  representative  of  the  goods  described 
therein,  and,  while  quasi  negotiable  instru- 
ments, are  not  negotiable  in  the  full  sense 
in  which  that  term  is  applied  to  bills  and 
notes.  The  transfer  of  the  bill  passes  to 
the  transferee  the  transferrer's  title  to  the 
goods  described,  and  the  presumption  as 
to  ownership  arising  from  the  bill  may  be 
explained  or  rebutted  by  other  evidence 
showing  where  the  real  ownership  lies.  A 
pledgee  to  whom  a  bill  of  lading  is  given  as 
security  gets  the  legal  title  to  the  goods 
and  the  right  of  possession  only  if  such  is 
the  intention  of  the  parties,  and  that  inten- 
tion is  open  to  explanation.  The  Carlos  F. 
Roses,  177  U.  S.  655,  20  Sup.  Ct.  Rep.  803, 

44:  929 

died  In  Roy  A  Roy  v.  Northern  P.  R.  Co.  42 

Wash.  578,  6  L.R.A.(N.S.)    305,  85  Pac.  53. 

9.  A  statute  of  a  state  making  bills  of 
lading  negotiable  means  that  they  may  bo 
transferred  by  indorsement  and  delivery,  so 
as  to  give  to  the  indorsee  a  right  to  sue  on 
them  in  his  own  name.  Shaw  v.  Merchants' 
Nat.  Bank  ( Shaw  v.  North  Pennsylvania  R. 
Co.)  101  U.  S.  657,  25:  892 
Cited  in  Munroe  v.  Philadelphia  Warehouse  Co. 

75  Fed.  546 — The  Prussia,  100  Fed.  489 — 
Haas  V.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  81  Qa. 
706.  7  S.  E.  629 — Sargent  v.  Central  Ware- 
house Co.  15  111.  App.  559 — Knight  r.  St. 
Louis  I.  M.  &  S.  R.  Co.  40  111.  App.  473 — 
Lallande  v.  His  Creditors,  42  La.  Ann.  712,  7 
So.  895 — Scollans  v.  E.  H.  Rollins  ft  Sons, 
173  Mass.  279,  73  Am.  St.  Rep.  284,  58  N. 
E.  863 — Dymoclc  v.  Missouri,  K.  &  T.  R.  Co. 
54  Mo.  App.  410 — Mairs  ▼.  Baltimore  ft  O. 
B.  Co.  73  App.  Div.  2t;9.  76  N.  Y.  Supp.  838 
— Anderson  v.  l*ortIand  Flouring  Mills  Co. 
87  Or.  489,  50  L.R.A.  238,  82  Am.  St.  Rep. 
771,  00  Pac.  839— Richmond  &  A.  R.  Co.  v. 
R.  A.  Patterson  Tobncco  Co.  92  Va.  676,  41 
L.R.A.  514.  24  8.B.  201— Yarwood  v.  Happy, 
18  Wash.  249,  51  Pac.  461. 

Sdltorlal  note. 

Negotiability  and  transfer  of.         25:  892 


///.  RighU    and   Liabilities    of    Trans- 
feree, 

Lidonee    May    Make    Entry    of    Imported 

Goods,  see  Duties,  321. 
See  also  supra,  9. 

10.  The  transfer  of  a  bill  of  lading  car- 
riee  with  it  the  legal  title  to  the  property 


described  in  it.     The  Telegraph  v.  Gordon 
(The  Vaughan  and  Telegraph)  14  Wall  258, 

20:807 
Cited  in  Balfour  y.  Watkins,  5  Sawy.  438,  Fed. 
Cas.  No.  807 — Robinson  v.  Memphis  ft  C.  R. 
Co.  9  Fpd.  141— The  Director,  34  Fod.  66— 
Richardson  v.  Hutchinson,  20  Pla.  24 — Mc- 
Cants  V.  Wells,  4  S.  C.  N.  S.  386. 

11.  The  transfer  of  a  bill  of  lading  does 
not  preclude,  as  in  the  case  of  a  bill  of  ex- 
change or  a  promissory  note,  all  inquiry  into 
the  transaction  in  which  it  originated,  be- 
cause it  has  come  into  the  bands  of  persons 
who  have  innocently  paid  value  for  it.  The 
doctrine  of  bona  fide  purchaser  applies  to  it 
only  in  a  limited  sense.  Pollard  v.  Vinton, 
105  U.  S.  7,  26:  998 
Shaw  V.  Merchants'   Nat.   Bank    (Shaw   v. 

North  Pennsylvania  R.  Co.)  101  U.  S. 
557,  25:  892 

Cited  in  Friedlander  v.  Texas  &  P.  R.  Co.  130  U. 
a.  424,  32  L.  ed.  994,  9  Sup.  Ct.  Rep.  570— The 
Carlos  F.  Roses,  177  U.  S.  665,  44  li.  ed.  933, 
20  Sup.  Ct.  Rep.  803 — Allen  v.  O'Donald,  28 
Fed.  26 — Hill  v.  Helton,  80  Ala.  535, 1  So.  340 
--RalelRTh  &  G.  R.  Co.  v.  Lowe,  101  Ga.  329, 
28  S.  K.  867 — Canadian  Bank  of  Commerce 
V.  McCrea,  106  111.  294 — First  Nat.  Bank  y. 
Mt.  Pleasant  Mill.  Co.  103  Iowa,  522,  72  N. 
VV.  689 — National  Bank  of  Commerce  v.  Chi- 
cago. B.  &  N.  R.  Co.  44  Minn.  237,  9  L.R.A. 
269,  20  Am.  St.  Rep.  566,  46  N.  W.  560— 
Searles  Bros.  v.  Smith  Grain  Co.  80  Miss.  693, 
32  So.  287 — Smith  v.  Missouri  P.  R.  Co.  74 
Mo.  App.  51 — First  Nat.  Bank  y.  McAndrews, 
5  Mont.  320,  51  Am.  Rep.  51,  5  Pac.  879 — 
Landa  v.  Lattln  Bros.  19  Tex.  Civ.  App.  260, 
46  S.  W.  48. 

12.  A  bill  of  lading  does  not  partake  of 
the  character  of  negotiable  paper,  so  as  to 
transfer  to  the  assignees  thereof  the  rights 
of  the  holder  of  such  paper,  and  such  trans- 
fer does  not  preclude  inquiry  into  the  trans- 
action in  which  it  originated.  Missouri  P. 
R.  Co.  v.  McFadden,  154  U.  S.  155,  14  Sup. 
Ct.  Rep.  990,  38:  944 
Cited  in  Louisville  Trust  Co.  v.  Louisville,  N. 

A.  &  C.  R.  Co.  22  C.  C.  A.  403,  43  U.  8.  App. 
550,  75  Fed.  457 — Maddock  v.  American 
Sugar  Ref.  Co.  91  Fed.  167 — The  Isolo  Dl 
Procida,  124  Fed.  943. 

Editorial  notes. 

[Rights  and  liabilities  of  assignee  of  bill 
of  lading  with  draft  attached,  as  against 
consignee  not  receiving  goods,  or  finding 
them  defective.     49  L.R.A.  679. 

Purchase  of,  with  draft  attached,  as  as- 
sumption of  seller's  obligation.  1  L.R.A. 
(N.S.)  242.] 

Masters  and  shippers. 

13.  If  the  shipper  be  the  owner,  and  the 
shipment  be  on  his  own  account  and  risk, 
although  he  may  not  pass  the  title  by  virtue 
of  a  mere  indorsement  of  the  bills  of  lading, 
unless  he  be  the  consignee  or  the  goods  be 
delivered  to  his  order,  yet,  by  an  assignment 
on  the  bill  of  lading,  or  by  a  separate  in- 
strument, he  can  pass  the  legal  title  to  the 
same.  Conard  v.  Atlantic  Ins.  Co.  1  Pet. 
386,  7:  189 
Cited  in  Jones  v.  Sims,  6  Port.    (Ala.)    159 — 

Halsey  v.  Warden,  25  Kan.  186 — ^Pratt  v. 
Parkman,  24  Pick.  47 — Michel  v.  Ware,  8 
Neb.  286. 
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14.  Neither  the  master  of  a  steamboat, 
nor  its  shipping  agents  at  points  where  a 
cargo  is  received  and  delivered,  can,  by  giv^ 
ing  a  bill  of  lading  for  goods  not  received, 
bind  the  vessel  or  its  owner;  and  such  bill 
is  void,  even  in  the  hands  of  a  transferee  in 
good  faith  and  for  value.  Pollard  v.  Vinton, 
105  U.  S.  7,  26:  998 
Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  ▼.  Knight, 

122  U.  S.  87,  30  L.  ed.  1080,  7  Sup.  Ct. 
Bep.  1132 — Friedlander  v.  Texas  &  P.  R.  Co. 
130  U.  S.  424,  32  L.  ed.  994,  9  Sup.  Ct. 
Rep.  570— The  T.  A.  Goddard.  12  Fed.  180— 
Robinson  v.  Memphis  &  C.  R.  Co.  16  Fed. 
60 — The  Querini  Stamphalia,  19  Fed.  125 — 
Law  V.  Botsford,  26  Fed.  654 — The  Karo,  29 
Fed.  656 — The  Lykus,  36  Fed.  922 — Cren- 
shawe  v.  Pearce,  37  Fed.  435 — The  Caroline 
Miller,  53  Fed.  137— The  Asphodel.  53  Fed. 
836— The  Guiding  Ster,  53  Fed.  944 — The 
Isola  Di  Proclda,  124  Fed.  943— Martin  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  55  Ark.  524, 
19  S.  W.  314 — National  Bank  v.  Chicago,  B. 
&  N.  B.  Co.  44  Minn.  233.  9  L.R.A.  268.  ^0 
Am.  St.  Rep.  566,  46  N.  W.  342— Bank  of 
Batavia  v.  New  York,  L.  E.  &  W.  R.  Co. 
33  Hun,  693— Williams  v.  Wilmington  &  W. 
R.  Co.  93  N.  C.  45,  53  Am.  Rep.  450. 

Oonsignee. 

Presumption    of    Ownership,    see    Evi- 
dence, 703. 
See  also  supra,  13,  14. 

15.  Strictly  speaking,  no  person  but  the 
consignee  can,  by  any  indorsement  on  the 
bill  of  lading,  pass  the  legal  title  to  the 
goods.  Conard  v.  Atlantic  Ins.  Co.  1  Pet. 
386,  7:  189 

16.  By  the  well-settled  principles  of  com- 
mercial law,  the  consignee  is  the  authorized 
agent  of  the  owner  to  receive  the  goods ;  and 
by  his  indorsement  of  the  bill  of  lading  to 
a  bona  fide  purchaser  for  a  valuable  con- 
sideration, without  notice  of  any  adverse  in- 
terest, the  latter  becomes  the  owner  of  the 
goods.  Gonard  v.  Atlantic  Ins.  Co.  1  Pet. 
386,  7:  189 
Cited  in   Means   v.   Bank   of  Randall,    146   U. 

S.  627,  36  L.  ed.  1110,  13  Sup.  Ct.  Rep.  186 
— Dixon  V.  Columbus  &  I.  R.  Co.  4  Bias. 
141,  Fed.  Cas.  No.  3,929 — McNeil  v.  Hill, 
Woolw.  97,  Fed.  Cas.  No.  8,914— The  Mary 
Ann  Guest,  Olcott,  501,  Fed.  Cas.  No.  9,197 
— ^Walters  v.  Western  ft  A.  R.  Co.  63  Fed. 
393 — Pollard  v.  Reardon,  13  C.  C.  A.  175, 
21  U.  8.  App.  639,  65  Fed.  851 — Walters  v. 
Western  &  A.  R.  Co.  14  C.  C.  A.  272.  30 
U.  S.  App.  25,  66  Fed.  867 — Munroe  v. 
Philadelphia  Warehouse  Co.  75  Fed.  546 — 
Dows  V.  Rush,  28  Barb.  183 — Blossom  v. 
Champion,  28  Barb.  223 — Iloyt  v.  Hartford 
F.  Ins.  Co.  26  Ilun,  419 — Bank  of  Roch- 
ester V.  Jones,  4  N.  Y.  500,  55  Am.  Dec.  290 
— Adams  V.  Foley,  4  Iowa,  54 — First  Nat. 
Bank  v.  Mt.  Pleasant  Mill.  Co.  103  Iowa,  522, 
72  N.  W.  689 — Delgado  v.  Wilbur,  25  La. 
Ann.  84 — W^inslow  v.  Norton,  29  Me.  421, 
50  Am.  Dec.  601 — Chandler  v.  Sprague,  5 
Met.  308,  38  Am.  Dec.  404 — Barrow  v. 
West,  23  Pick.  273 — First  Nat.  Bank  v. 
Crocker,  111  Mass.  167 — Ratzer  v.  Burlinfr- 
ton,  C.  R.  &  N.  R.  Co.  64  Minn.  248.  58 
Am.  St.  Rep.  530,  66  N.  W.  988— National 
Bank  v.  Atlanta  &  C.  Air  Line  R.  Co.  25  S. 
C.  223^Nein  v.  Rogers  Bros.  Produce  Co. 
41   W.   Va.   51,   23   S.   E.   702. 


Pledgee. 

See  also  supra,  4,  7. 

17-18.  A  pledgee  to  whom  a  bill  of  lading 
is  given  as  security  gets  the  legal  title  to 
the  goods,  only  if  such  is  the  intention  of 
the  parties,  and  that  intention  is  open  to 
explanation,  even  as  against  persona  who 
may  have  innocently  paid  value  for  the  bill. 
The  Carlos  F.  Roses,  177  U.  S.  656,  20  Sup. 
Ct.  Rep.  803,  44:  929 

Bona  flde  purchaser. 

See  also  supra,  11,  12,  14,  16. 

19.  The  purchaser  of  a  bill  of  lading,  with 
reason  to  believe  that  his  vendor  was  not 
the  owner  of  the  bill,  or  that  it  was  held  to 
secure  the  payment  of  an  outstanding  draft, 
is  not  a  bona  fide  purchaser,  and  is  not  en- 
titled to  hold  the  merchandise  covered  by 
the  bill  against  its  true  owner.  Shaw  ▼. 
Merchants'  Nat.  Bank  (Shaw  v.  North  Penn- 
sylvania R.  Co.)  101  U.  S.  557,  25:  892 
Cited  in   Allen    ▼.    St.   Louis   Nat.   Bank,    120 

U.  8.  36,  30  L.  ed.  577.  7  Sup.  Ct.  Rep. 
460 — The  Carlos  F.  Roses.  177  U.  8.  665, 
44  L.  ed.  983.  20  Sup.  Ct.  Rep.  803 — Stelger 
V.  Third  Nat.  Bank.  2  McCrary.  499.  6  Fed. 
574 — ^Robinson  ▼.  Memphis  &  C.  R.  Co.  9  Fed. 
136 — ^The  Serapis,  37  Fed.  438 — Commercial 
Bank  ▼.  Hurt,  99  Ala.  140.  19  L.B.A. 
704.  42  Am.  St.  Rep.  38.  12  So.  568 
— Commercial  Bank  v.  Lee.  99  Ala.  496.  19 
L.R.A.  706,  12  So.  572— Raleigh  v.  G.  R. 
Co.  V.  Lowe,  101  Ga.  330,  28  8.  E.  867 — 
Wevand  v.  Atchison,  T.  &  S.  F.  R.  Co.  75 
Iowa,  579.  1  L.R.A.  653,  9  Am.  St.  Rep. 
504,  39  N.  W.  899— Anchor  Mill  Co.  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  102  Iowa,  267.  71 
N.  W.  255— O'llerron  v.  Gray,  168  Mass.  576. 
40  L.R.A.  500,  60  Am.  St.  Rep.  411.  47 
N.  E.  429— State  v.  Ransberger.  106  Ho. 
140,  17  8.  W.  290— Knox  y.  Kden  MuBee 
American  Co.  148  N.  Y.  456.  31  L.RJk.  783, 
51  Am.  St.  Rep.  700,  42  N.  B.  988 — Clay  t. 
Gage,  1  Tex.  Civ.  App.  663,  20  8.  W.  948. 

Bank. 

Right  to  Proceeds  of  Insurance  Effected 
by  Consignee,  see  Insurance,  649a. 

Diligence  of  Bank  as  Question  of  Fa«t> 
see  Trial,  183. 

20.  Drafts  against  wheat  discounted  by  a 
bank,  and  the  bills  of  lading  handed  over 
with  the  drafts  as  security,  make  the  bank 
the  owner  of  the  goods  until  the  payment  of 
the  drafts.  Dows  v.  National  Exch.  Bank. 
91  U.  S.  618,  23:  214 
Cited  in  Means  v.  Bank  of  Randall,  146  U.  8.  627. 

36  L.  ed.  1110,  13  Sup.  Ct.  Rep.  186— Tread- 
well  V.  Anglo-American  Packing  Co.  13  Fed. 
24 — Forty  Sacks  of  Wool,  14  Fed.  645 — 
Seeligson  v.  Philbrick,  30  Fed.  601 — Mer- 
chants' Bxcb.  Bank  t.  McGraw,  22  C.  C. 
A.  625,  48  U.  8.  App.  55.  76  Fed.  934— 
Andrews  v.  Schrelber,  93  Fed.  372 — 
Schreiber  ▼.  Andrews,  41  C  C.  A.  666» 
101  Fed.  766— Dodge  v.  Meyer.  61  Cal.  418— 
New  Hayen  Wire  Co.  Cases,  57  Conn.  879, 
5  L.R.A.  305.  18  Atl.  266— Oxford  Lake 
Line  V.  BMrst  Nat.  Bank.  40  Fla.  856,  24 
S.  R.  480— Raleigh  &  G.  R.  Co.  ▼.  I^owe,  101 
Ga.  330.  28  8.  E.  867 — ^Ayres,  W.  &  R.  Co. 
T.  Dorsey  Produce  Co.  101  Iowa.  142,  63 
Am.  St.  Rep.  376,  70  N.  W.  Ill — First  Nat 
Bank  ▼.  Mt.  Pleasant  Mill.  Co.  103  Iowa. 
522,  72  N.  W.  689— Kentucky  Rcf.  Co.  ▼. 
Gtobe  Ref.  Co.  104  Ky.  572,  42  UB.A.  SS7, 
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84  Am.  St.  Rep.  468,  47  S.  W.  602 — Hop- 
kins y.  Cowen,  90  Md.  163,  47  L.R.A.  127, 
44  Atl,  1062 — Forbes  v.  FItchburg  K.  Co 
133  Mass.  156 — Hallgarten  v.  Oldham,  135 
Mass.  8,  46  Am.  Rep.  433 — Minnesota  Se- 
curity Bank  v.  Luttgen,  29  Minn.  365,  13 
N.  W.  151 — Dickson  v.  Merchants'  Elevator 
Co.  44  Mo.  App.  502 — Dymock  v.  Missouri, 
K.  ft  T.  R.  Co.  54  Mo.  App.  406 — Finch  v. 
Gregg,  126  N.  0.  178,  49  L.R.A.  683,  35  S. 
B.  251 — ^Wlllard  Mfg.  Co.  v.  Tlerney.  133 
N.  C.  636,  45  S.  E.  1026— Second  Nat.  Bank 
y.  Cummings,  89  Tenn.  615,  24  Am.  St.  Rep. 
618,  18  S.  W.  115— Campbell  y.  Alford,  57 
Tex.  162 — Prendergast  y.  Williamson,  6  Tex. 
Ciy.  App.  731,  26  S.  W.  421— Merchants* 
Nat.  Bank  y.  Williams,  41  W.  Va.  43,  23 
S.  El.  685. 

21.  A  bank  which  makes  adyances  on  a 
bill  of  lading  has  a  lien,  to  the  extent  of  the 
adyances,  on  the  property  in  the  hands  of 
the  consignee,  and  can  recover  from  him  the 
proceeds  of  the  property  consigned,  even 
though  the  consignor  be  indebted  to  the  con- 
signee on  general  account;  and  the  consignee 
cannot  appropriate  the  property  or  its  pro- 
ceeds to  his  own  use  in  payment  of  a  prior 
debt.  Means  y.  Bank  of  Randall,  146  U.  iS. 
620,  13  Sup.  Ct.  Rep.  186,  36:  1107 
Cited   in   Merchants'    Exch.   Bank   y.   McGraw, 

22  C.  C.  A.  625,  48  U.  S.  App.  55,  76  Fed. 
934— Fidelity  Ins.  Trust  &  S.  D.  Co.  y. 
Roanoke  Iron  Co.  81  Fed.  442. 

22.  A  bank  responsible  as  agent  for  the 
care  of  property  covered  by  a  bill  of  lading 
attached  to  a  draft  which  it  holds  for  col- 
lection, with  instructions  to  deliver  upon 
payment  of  draft,  must  use  due  care  and 
diligence  in  performance.  Milwaukee  Nat. 
Bank  v.  City  Bank,  103  U.  S.  668,  26:  417 
Cited  in  Selz  v.  Collins,  55  Mo.  App.  64— Dia- 
mond Mill.  Co.  y.  Groesbeck  Nat.  Bank,  9 
Tex.  Civ.  App.  83,  29  S.  W.  169. 

23.  All  drafts  against  a  cargo  of  wheat 
must  be  paid  before  delivery  of  the  cargo  to 
the  drawee  by  a  bank  receiving  drafts,  both 
sight  and  time,  with  bill  of  lading  attached, 
under  instructions  to  deliver  the  cargo  upon 
payment  of  drafts.  Milwaukee  Nat.  Bank 
V.  City  Bank,  103  U.  S.  668,  26:  417 

24.  A  bank  which  receives  and  acknowl- 
edges drafts  with  bills  of  lading  of  wheat 
from  another  bank,  under  instructions  to 
deliver  the  wheat  to  the  drawee  on  payment 
of  the  drafts,  becomes  the  agent  of  the  trans- 
mitting bank  and  is  liable  as  such  for 
breach  of  such  instructions.  Milwaukee  Nat. 
Bank  v.  City  Bank,  103  U.  S.  668,      26:  417 

25.  There  is  an  implied  admission  of  duty 
to  look  after  the  property,  by  the  letter  of 
a  cashier  who,  in  acknowledging  receipt  of  a 
draft  with  bill  of  lading  attached,  with  in- 
structions to  deliver  the  cargo  upon  pay- 
ment of  draft,  says:  "We  prefer,  after  this, 
not  to  receive  B.  L.  when  we  have  to  look 
after  the  property."  Milwaukee  Nat.  Bank 
V.  City  Bank,  103  U.  S.  668,  26:  417 

26.  Where  bills  of  exchange  were  drawn, 
accompanied  with  a  forged  bill  of  lading, 
and  were  discounted  by  a  bank,  and  subse- 
quently accepted  and  paid  by  the  acceptors, 
they  cannot  recover  back  from  the  bank  the 


money  paid  by  them,  on  the  ground  of  the 
forgery  of  the  bills  of  lading,  of  which  the 
bank  was  ignorant  at  the  time  of  this  dis- 
count. Hoffman  v.  National  City  Bank,  12 
Wall.  181,  20:  366 

27.  The  holder  of  a  bill  of  lading,  who 
has  become  such  by  indorsement  and  by  dis- 
counting the  time  draft  drawn  against  the 
consigned  goods,  succeeds  to  the  situation 
of  the  shipper,  and  is  required  to  surrender 
the  bill  of  lading  upon  acceptance  of  the 
draft.    National  Bank  of  Commerce  v.  Mer- 
chants' Nat.  Bank,  91  U.  S.  92.  23:  208 
Cited  in  Dodge  v.  Meyer,  61  Cal.  418 — Searles 
Bros.   y.   Smith  Grain  Co.  80  Miss.  696,   32 
So.   287 — Farmers'   &  M.   Nat.   Bank   y.  At- 
kinson, 74  N.  Y.  691. 


BHiL  OF  PAROBLS. 

Reference  to,  to  Help  Out  Memorandum  of 
Sale,  see  Contracts,  169. 


♦  •» 


Bllili  OF  PARTIOUIiARS. 

In  Civil  Action  Generally,  see  Pleading,  I.  i. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,  4435. 
In  Criminal  Case,  see  Criminal  Law,  130a, 

131;  Indictment,  etc.,  51,  52. 


Bllili  OF  PBAOB. 

In  Federal  Court  as  against  Unsettled  Liti- 
gation in  State  Court,  see  Courts,  1541. 


••-•- 


BILL   OF   -REVIEW. 


See  Review. 


BILL  OF  REVIVOR. 

Revival  of  Action  (generally,  see  Abatement 

and  Revival,  III. 
Ancillary   Jurisdiction    in   Federal    Courts, 

see  Courts,  1075,  1076. 


BILL  OF  RIGHTS. 

In    Philippine    Islands,    see    Constitutional 
Law,  829. 


BILL  OF  SALE. 

Requisites  of,  Within  Statute  of  Frauds,  see 

Contracts,  152. 
Transfer  of  Title  by,  see  Sale,  83. 
Of  Vessel,  see  Shipping,  III. 


884 


BILL  QUIA  TIMET;  BILLS  AXD  NOTES. 


Bllili   QUIA   TIMET. 

Power  of  Federal  Courts  to  Entertain  Bill 
Notwithstanding  Legal  Remedy  under 
State  Laws,  see  Courts,  1034. 


♦^ 


BILLS  AND   NOTES. 

J.  Nature,    RequiMtes,   and   Validity, 
1-43, 

a.  In  General,   1'2, 

b.  What  l»  Commercial  Paper,  3- 

J3, 

c.  Interpretation  and  Effect,  14- 

17. 

d.  Validity    Generally;   Delivery, 

18'2S, 

e.  Consideration,  20-33. 

f.  Negotiability,  34-43. 
11,  Acceptance,  44-66. 

a.  In  General,  44-Q6. 

b.  Promise  or  Obligation  to  Ae^ 

ccpt,  57-66. 
III.  Indorsement  and  Transfers;  Guar- 
anty,  67-136. 

a.  In  General,  67-71. 

b.  Liability  of  Indorser,  72-100. 

1.  In  General,  72-SS. 

2.  Indorsement  at  or  before 

Delivery,  S0-9S. 

3.  Restrictive    Indorsements, 

06-100. 

c.  Discharge    of    Indorser,    101- 

30. 

d.  Transfers     without     Indorse- 

ment, 131-3. 

e.  Guarantors,  134-6.  ' 
IV.  Prese^itment ;     Demand;     Notice; 

Protest,  136-260. 

a.  Necessity f  136-60. 

1.  To  Charge  Maker  or  Ac- 

ceptor, 136-46. 

2.  To     Charge     Indorser     or 

Guarantor,  147-64. 

3.  Waiver,  166-9. 

b.  Time,  Place,  and  Mode,   170- 

231. 

1.  Time,    17O-06. 

a.  For   Presentment   and 

Demand,  170-S6. 

b.  For   Notice   of  Nonac- 

ceptance,  Nonpay- 
ment, and  Protest, 
187-96. 

2.  Place  and  Mode,  107-231. 

a.  For   Presentment   and 

Demand,  107-2O8. 

b.  For  Notice  of  Nonpay- 

ment    and     Protest, 
200-31. 
e.  Certificate  of  Protest,  232-8. 

d.  Form  and  Contents  of  Notice. 

239-45. 

e.  Payment   after    Protest,    246- 

64. 

f.  Damages    for    Nonacceptance, 

Nonpayment,     and     Protest, 
266-0. 


V.  Rights  of  Transferees^  260-334, 
a.  Extent  of  Rights  and  Protee^ 
tion,  260-306. 
1,  In  General,   260-83. 
2.  Of     Bona     Fide     Holder9, 
284-306. 
b.  Who    Are    Protected    as    Bona 
Fide  Holders,  307 -334k. 

1.  In  General,  307^314. 

2.  Knowledge;  Notice;  Fae€m 

Putting  on  Inquiry,  SIS-' 
26. 

3.  Taken  as  Collateral  Se- 
curity or  for  Antecedent 
Debt,  327-34. 

VI.  Extension   and   Renewal;   Maturi* 

ty,  336-7. 

VII.  Actions  and  Defenses,  338 '67. 

a.  In  General,   338-40. 

b.  Defenses,  341-67. 

1.  Generally,  341-9. 

2.  Payment    or    Extlnguisih' 

ment,  360-3. 
8.  Want  or  Failure  of  Con^ 
sideration;    Illegal   Con^ 
sideration,  364-67. 

Effect  of  Giving,  on  Right  to  Sue  in  Per- 
sonam for  Supplies  Furnished  Veasel, 
see  Admiralty,  386. 

Alteration  of,  see  Alteration  of  Instruments. 

Purser's  Right  to  Commissions  for  Drawing, 
see  Army  and  Navy,  186. 

Payee  of,  as  Trustee  for  Creditors,  see  As- 
signment for  Creditors,  87. 

Recovery  Back  of  Money  Paid  on  Forged 
Paper,  see  Assumpsit,  61-65. 

Collection  of,  see  Banks,  I.  e. 

Limitation  of  Action  for  Negligence  of  At» 
torney  in  Collecting,  see  Limitation  of 
Actions,  382. 

Power  of  Banks  to  Deal  in.  see  Banks.  I.  f. 

Taxing  Dealers  in  Foreign  Bills  of  Exchange 
as  Affecting  Commerce,  see  Commeroey 
392. 

Necessity  of  Seizure  of,  in  Confiscation  Pro- 
ceedings, (fee  Confiscation  and  Seques- 
tration, 64,  65. 

What  Law  Governs,  see  Conflict  of  Law*, 
I.  b,  2,  a. 

Conditional  Giving  of,  see  Contracts.  306. 

Estoppel  of  Indorser  to  Assert  (^laim  to 
Note,  see  Estoppel.  172. 

Estoppel  to  Assert  Sif^iing  of  Bill  as  Surety* 
see  Estoppel,  263. 

Burden  of  Proving  Agreement  to  Fill  Blanks, 
see  Evidence,  628. 

Secondary  Evidence  of  Lost  Note,  see  Evi- 
dence, 963. 

Necessity  of  Calling  Subscribing  Witnesses, 
see  Evidence,  1018. 

Notice  of  as  Evidence  of  Indebt^ness.  sss 
Evidence,  1438. 

Variance  Between  Allegations  and  Proo^ 
see  Evidence,  2753-2760. 

Forgery  of,  see  Forgery,  2. 

Forfeiture    of    Policy    for    Nonpayment    sf 
Note  Given  for  Premium,  .««ee  Insui 
326-331. 

Interest  on,  see  Interest,  130,  148. 

Federal   Stamp  Tax  on  (Commercial 
see  Internal  Revenue.  224-230. 
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Ri^mission  by  Collector  of  Penalty  for  Fail- 
ing to  Stamp  Note,  see  Internal  Reve- 
nue,  320. 

Mode  of  Objecting  to  Omission  of  Stamp 
from  Note,  see  Pleading,  853. 

Interruption  of  Limitations  by  Giving,  see 
Limitation  of  Actions,  606. 

Waiver  of  Maritime  Lien  by  Accepting,  see 
Maritime  Liens,  67. 

Waiver  of  Mechanics'  Lien  by  Agreement  to 
Take,  see  Mechanics'  Liens,  26. 

Creation  of  Mechanics'  Lien  by  Taking,  see 
Mechanics'  Liens,  4,  a. 

Effect  of  Paying  Note  Securing  Mortgage, 
see  Mortgage,  258. 

Effect  of  Conditional  Surrender  of,  on  Right 
to  Foreclose  Mortgage  Secured  by,  see 
Mortgage,  273. 

Rights  01  Holder  of  one  of  Series  in  Proceeds 
of  Foreclosure  Sale,  see  Mortgage,  492. 

Assignee  as  Party  to  Foreclosure  Suit,  see 
Mortgage,  332. 

Principal's  Right  to  Sue  on  Note  Payable 
to  Agent,  see  Parties,  26. 

Suit  on  Note  in  Representative  Capacity,  see 
Parties,  54. 

Indorsers  as  Necessary  Parties,  see  Parties, 
216. 

Right  of  Partner  in  Note  Given  by  him  to 
Firm,  see  Partnership,  165. 

State  Requirement  that  Notes  for  Patent 
Rights  shall  Disclose  such  Fact,  see 
Patents,  790,  791. 

Agreement  for  Giving  of,  by  Assignee  of 
Patent  as  Soon  as  it  Should  be  Ob- 
tained, see  Patents,  817,  818. 

Presumption  on  Appeal  as  to  Parol  Agree- 
ment Regarding  Place  of  Payment,  see 
Appeal  and  Error,  4146. 

Sufficiency  of  Averments  of  Tender  of  Pay- 
ment, see  Pleading,  741. 

Whether  Given  and  Accepted  in  Payment  as 
Question  for  Jury,  see  Trial,  418,  419. 

Breach  of  Duty  by  Agent  to  Sell,  see  Bro- 
kers, 2. 

Receipt  for,  as  Conditional  Sale,  see  Sale,  78. 

Extinguishment  of  Original  Debt  by  Giving 
Purchase  Money  Note,  see  Sale,  119. 

Right  to  Recover  Back  Notes  Advanced  for 
Freight  which  Never  Arrives,  see  Ship- 
ping 174. 

Set-off  of  against  Judgment,  see  Set-off  and 
Counterclaim,  67. 

Sealed  Instruments  for  Payment  of  Money, 
see  Specialty. 

Exemption  of  United  States  Notes  from 
State  Taxation,  see  Taxes,  223,  224. 

Situs  of  for  the  Purposes  of  Taxation,  see 
Taxes,  324-326. 

Whether  Negotiation  of  is  Sale  or  Loan  as 
Question  of  Fact,  see  Trial,  440b. 

Usury  in  Generallv,  see  Usury,  19,  32,  36, 
40,  41,  54,  57-65,  67,  71-73,  81-83,  85- 
88,  92,  96,  99,  106,  121,  123,  127,  128, 
132,  133.  136,  137,  140. 

Rate  of  Exchange  on  Negotiable  Paper,  see 
Usury,  25-28,  31. 

Charging  Market  Rates  of  Exchange  on  Time 
Bill  as  Usury,  see  Usury,  59. 

Charge  By  National  Bank  of  Exchange  on 
Sight  Draft,  see  Usury,  67. 


Liability  of  Stockholders,  on  Notes  of  Na- 
tional Bank,  see  Banks,  263,  264. 

Who  Liable  on  Instrument  Executed  by  Cor' 
porate  Officer,  see  Corporations,  V.  e. 

Power  of  Corporation  to  Become  party  to, 
see  Corporations,  347. 

Power  of  County  to  Execute,  see  Counties, 
13. 

As  Charge  on  Separate  Estate  of  Maker's 
Wife,  see  Husband  and  Wife,  52,  58,  59. 

Personal  Judgment  against  Married  Woman 
on  Note  Given  by  Her,  see  Judgment, 
83. 

Several  Liability  on  Note  by  Joint  Owners 
of  Vessel,  see  Joint  Creditors  and  Debt- 
ors, 6. 

Power  of  Partner  to  Bind  Firm  as  to,  see 
Partnership,  II.  c. 

Liability  of  Surety  on,  see  Principal  and 
Surety,  11. 

Release  of  Surety  on,  see  Principal  and 
Surety,  24,  35,  49,  56. 

Agent's  Authority  to  Draw  on  Principal, 
see  Principal  and  Agent,  86. 

Principal's  Liability  on  Notes  of  Agent,  see 
Principal  and  Agent,  104,  138. 


/.  NiMture,   Requisites,   and  Falidily. 

a.  In  Oeneral, 

Nature  of  Check,  see  Checks,  4. 

Power  of  Municipality  to  Make,  see  Mu- 
nicipal Corporations,  65,  66,  79. 

Bills  and  Notes  as  Payment  Generally,  see 
Payment,  II.  b,  2. 

1.  Rules  as  to  commercial  paper  ought 
to  be  reasonable  and  founded  in  general  con- 
venience, and  with  a  view  to  clog  as  little 
as  possible,  consistently  with  the  safety  of 
parties,  its  circulation.  Bank  of  Columbia 
use  of  Bank  of  United  States  v.  Lawrence, 
1  Pet.  578,  7:  269 
died  in  Dicklns  v.  Beal,  10  Pet.  681,  9  L.  ed. 

542— MussoQ  V.  Lake,  4  How.  281,  11  L.  ed. 
975. 

2.  A  bill  of  exchange,  in  form,  drawn  by 
one  government  on  another,  is  not  and  can- 
not be  governed  by  the  law  merchant,  and 
therefore  is  not  subject  to  protest  and  con- 
sequential damages.  United  States  v.  Bank 
of  United  States,  5  How.  382,  12:  193 
Cited   in   S.'iS    Bales  of  Cotton.    Blatchf.   Prisse 

Ca«.    326,    Fed.    Cas.    No.   4,318 — Western   & 
A.  R.  Co.  v.  State  (Ga.)   14  L.R.A.  457. 

Editorial  note. 

Requisites  of  bills  of  exchange.        12:  199 

b.  Wh4it  is  Commercial  Paper, 

Authoritv  of  Grovemment  Officers  to  Exe- 
cute,* see  United  States,  126b,  127. 

Effect  of  Xeafotiability  of  Warehouse  Re- 
ceipts on  Liability  of  Warehouseman, 
see  Warehouseman,  6. 

As  to  Certificates  of  Deposits,  see  Banks, 
I.  d,  3. 
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Circulating  Notes  of  Banl^,  see  Banks,  L  k. 
Check,  see  Checks. 
Sec  also  infra,  36. 

3.  A  negotiable  instrument  is  one  which, 
when  it  has  passed  into  the  hands  of  a 
bona  fide  holder,  cannot  be  questioned  as  to 
its  validity,  and  all  defenses  or  set-offs 
which  could  be  made  to  it  in  the  hands  of 
the  original  holder  are  precluded.  Wall  v. 
Monroe  County,  103  U.  S.  74,  26:  430 

CiUd  In  Trader  y.  Chidester,  41  Ark.  245,  48 

Am.  Rep.  38. 

4-6.  Certificates  of  indebtedness,  city 
warrants,  orders,  checks,  and  drafts,  used 
for  giving  to  the  public  creditors  evidence 
of  the  amount  of  their  claims  against  a 
city,  are  not  commercial  paper.  Nashville 
V.  Ray,  19  Wall.  468,  22:  164 

Nashville  v.  Lindsey,  19  Wall.  485  note, 

22:  180 

Bills  of  exchange. 

What  Bills  are  Foreign  within  Mean- 
ing of  Federal  Judiciary  Act,  see 
Courts,  802. 

See  also  supra,  2. 

6.  Where  a  bill  is  drawn  for  a  certain 
sum,  and  the  drawer  states  on  what  ac- 
count such  sum  was  due,  but  there  is  no  re- 
striction as  to  the  moneys  out  of  which  the 
bill  should  be  paid,  it  has  the  character  and 
effect  of  a  bill  of  exchange.  Bank  of  Unit- 
ed States  v.  United  States,  2  How.  711, 

11:439 

7.  A  bill  of  exchange  drawn  in  one  of  the 
states  of  this  Union  on  a  person  in  another 
is  a  foreign  bill.  Dickins  v.  Beal,  10  Pet. 
572,  9:  538 
Buckner  v.  Finley,  2  Pet.  586,  7:  528 
Townsley  v.  Sumrall,  2  Pet.  170,  7:  386 
Bank  of  United   States  v.  Daniel,  12   Pet, 

32,  9:  989 

died  In  Cherokee  Nation  v.  Georgia,  6  Pot.  56, 

8  L.  ed.  45 — Dicklna  v.   Beal,   10  Pet.   579, 

9  L.  ed.  541 — Bank  of  United  States  v.  Dan- 
iel, 12  Pet.  54,  9  L,  ed.  998 — United  States 
v.  Linn,  15  Pet.  314,  10  L.  ed.  751 — Musson 
V.  Lake,  4  How.  285,  11  L.  ed.  977 — Emer- 
son V.  Slater,  22  How.  43,  16  L.  ed.  365 — 
Piatt  V.  United  States  (Grandln  v.  United 
States)  22  Wall.  507,  22  L.  ed.  861— Knick- 
erbocker L.  Ins.  Co.  V.  Pendleton,  112  U.  S. 
706,  28  L.  ed.  869,  5  Sup.  Ct.  Rep.  314 — 
Hanley  t.  Donouhue.  116  U.  S.  4,  29  L.  ed. 
636.  6  Sup.  Ct.  Rep.  242 — London  Assur.  Co. 
v.  Companbla  dc  Moagens  do  Barrelro,  167 
U.  S.  161,  42  L.  ed.  120,  17  Sup.  Ct.  Rep. 
785 — Doughty  v.  Hlldt,  1  McLean,  336,  Fed 
Cas.  No.  4,027 — Jones  v.  Heaton,  1  McLean. 
318,  Fed.  Cas.  No.  7,468 — State  v.  Tutty, 
7  L.R.A.  64,  41  Fed.  762— Nelson  v.  First 
Nat.  Bank,  16  C.  C.  A.  428,  32  U.  8.  App. 
554,  69  Fed.  800 — Cooley  v,  Calaveras  Coun- 
ty, 121  Cal.  485,  53  Pac.  1075— .Toseph  ▼. 
Salomon,  19  Fla.  632 — Howard  v.  Central 
Bank,  8  Ga.  381 — Mason  v.  Dousay,  36  111. 
431,  85  Am.  Dec.  368 — State  Bank  ▼.  Hayes, 
3  Ind.  400 — Rising  Sun  Ins.  Co.  y.  Slaughter, 
20  Ind.  525 — Green  ▼.  Jackson,  15  Me.  138 
— Clark  V.  Blgelow.  16  Me.  247 — Freeman's 
Bank  v.  Perkins,  18  Me.  294 — Tlconlc  Bank 
V.  Stackpole.  41  Me.  306 — Ocean  Nat.  Bank  v. 
Williams,  102  Mass.  143 — Chew  v.  Read,  11 
Hmedes  &  M.  189 — Grafton  Bank  v.  Moore,  14 
N.  H.  148 — WUllams  y.  Putnam,  14  N.  H.  541, 


40  Am.  Dec.  204 — Simpson  y.  White,  40  N. 
H.  543 -.Wells  v.  Whitehead,  15  Wend.  530 
— HalUday  v.  McDougall,  20  Wend.  84 — Al- 
len T.  Mei^hants  Bank,  22  Wend.  226.  34 
Am.  Dec.  289 — ^HalUday  y.  McDoagall,  22 
Wend.  272 — Commercial  Bank  y.  Vamum, 
40  N.  Y.  275 — Case  y.  HeflPner,  10  Ohio.  186 
—Smith  y.  Lathrop,  44  Pa.  330,  84  Am.  Dec. 
448 — Gardner  y.  Bank  of  Tennessee,  1  Swan, 
422— Peck  y.  Mayo,  14  Vt.  87,  39  Am.  Dec 
205 — ^Tarbell  y.  Downer,  27  Vt.  510,  65  Am. 
Dec.  212 — Gage  y.  McSweeney,  74  Vt.  374, 
52  Atl.  969. 

8.  A  draft  drawn  in  Ohio  upon  a  bank  in 
New  York,  and  payable  in  New  York,  is  a 
foreign  bill  of  exchange.  Armstrong  ▼. 
American  Exch.  Nat  Bank,  133  U.  S.  433, 
10  Sup.  Ct.  Rep.  450,  33:  747 

—  Editorial  notes. 

Drawn  in  <me  state  and  payable  in  an- 
other are  foreign  bills.  7:  528 

[Nature  of  bank  draft.     23  LJI.A.  173.] 

Promissory  notes. 

Parol  Eyidence  to  Show  Draft  or  Cheek 
to  be  Promissory  Note,  see  Evi- 
dence, 1559. 

Eyidence  that  Promissory  Note  was  In- 
tended as  Memorandum,  see  Evi- 
dence, 1596. 

What  are  Promissory  Notes  for  Pur- 
poses of  Stamp  Tax,  see  Internal 
Reyenue,  226,  227. 

See  also  infra,  39. 

9.  Treasury  notes  issued  by  the  authori^ 
of  the  act  of  Congress  passed  on  October  12, 
1838,  are  promissory  notes  within  the  mean- 
ing of  the  act  of  Congress  of  March  3,  1825, 
relating  to  stealing  from  the  mails.  United 
States  V.  Hardyman,  13  Pet  176,       10:  113 

10.  An  indorsement  by  a  corporation  on 
the  back  of  one  of  its  own  bonds,  of  a  writ- 
ten agreement  to  pay  the  bond  to  bearsr 
on  a  day  certain,  with  interest,  makes  the 
instrument  in  effect  a  negotiable  promisaoi^ 
note  although  the  seal  of  the  corporation 
was  thereto  affixed.  Marine  &  River  Phos- 
phate Min.  &  Mfg.  Co.  V.  Bradley,  105  U.  S. 
175,  26:  1084 
Cited  In  Cronln  y.  Patrick  Connty,  80  Fed.  8S 

— D'Esterre  y.  Brooklyn,  99  Fed.  589 — Chass 
Nat.  Bank  y.  Faarot,  149  N.  T.  636.  35  L. 
R.A.  610,  44  N.  E.  164. 

11.  In  Illinois  an  instrument  for  the  pay- 
ment of  a  sum  certain  to  a  person  therein 
named,  or  order,  at  a  time  fixed,  or  upon  a 
contingency  which  must  certainly  happen, 
is  a  promissory  note.  Chicago  R.  Equin- 
ment  Co.  y.  Merchants'  Nat.  Bank.  136  U. 
S.  268,  10  Sup.  Ct  Rep.  999,  34:  340 
Cited  In  Dorscy   v.  Wolff,   142  111.  593,    18  L. 

R.A.  429,  34  Am.  St.  Rep.  99.  32  N.  E.  499 
— Oehlbach  y.  Carlinville  Nat.  Bank,  83  HI. 
App.  134— Rice  v.  Rankans,  101  Mich.  386. 
59  N.  W.  660. 

12.  An  instrument  by  which  the  maker 
promises  to  pay  to  the  order  of  the  payee  a 
sum  certain  at  a  fixed  time,  with  interest; 
and  which  states  that  the  note  is  one  of  a 
series  of  notes  given  for  cars  sold  by  the 
payee  to  the  maker,  and  shall  become  due 
on  the  failure  to  pay  any  one  of  the  series, 
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^ifl  a  promlftiory  note,  to  be  protected  in 
the  hands  of  a  bona  fide  holder  for  value, 
acco ruing  to  the  rules  of  mercantile  law 
applicable  to  negotiable  instruments.  Chi- 
cago R.  Equipment  Co.  v.  Merchants'  Nat. 
Bank  of  Chicago,  136  U.  S.  268,  10  Sup.  Ct. 
Rep.  999,  34:  349 

13.  An  instrument  declaring  a  certain 
sum  due  to  a  person  named  or  order,  being 
balance  of  principal  and  interest  for  serv- 
ices for  a  certain  length  of  time,  to  be  paid 
with  interest  as  soon  as  the  crop  can  be 
sold  or  the  money  raised  from  any  other 
source,  is  not  a  promissory  note  nor  such 
a  due-bill  as  is  in  effect  a  promissory  note, 
because  not  payable  within  a  time  certain. 
Xunoz  V.  Dautel,  19  Wall.  560,  22:  161 
Cited  in  The  Lykus,  86  Fed.  922 — The  Serapls, 

87  Fed.  488. 

c.  IfUerpreiaiion  and  Effect. 

Parol  Evidence  of  Collateral  Agreement,  see 

Evidence,  1513-1519. 
As  to  Personal  Liability  of  Officer  Drawing 

on  Public  Funds,  see  Officers,  53. 
Draft  on  Debtor  as  Demand  for  Payment 

of  Debt,  see  Payment,  85. 
Question  of  Law  or  Fact  as  to  Meaning  of 

Words  "Second  of  Exchange  First  Un- 
paid," see  Trial,  312. 
Whether  Draft  is  Drawn  Against  Particular 

Consignment  as  Question  for  Court,  see 

Trial,  329. 
Of  Paper  to  which  United  States  is  Party, 

see  United  States,  320-322. 
See  also  infra,  101. 

14.  A  note  written,  "We  promise  to  pay," 
and  signed  by  two  persons,  is  a  joint  note 
binding  each  for  his  proportion  of  the  debt 
only,  and  not  a  solitary  one,  under  the 
lx>ui8iana  law.  Groves  v.  Sentell,  153  U. 
S.  465,  14  Sup.  Ct.  Rep.  898,  38:  785 

15.  A  promissory  note  made  payable  to 
the  maker's  own  order,  first  takes  effect  as 
a  contract  upon  its  indorsement  and  de- 
livery by  the  maker  to  the  first  taker. 
Moses  V.  National  Bank  of  Lawrence  Coun- 
ty (Moses  V.  Lawrence  County  Bank)  149 
V.  S.  298,  13  Sup.  Ct.  Rep.  900,  37:  743 
Cited  in  Taylor  v.  Welalager,  90  Md.  412,  45 

All.   476 — Bank   of   Winona  v.    Wofford,    71 
Miss.  713,  14  So.  262. 

16.  A  bill  of  exchange  is  the  substitute 
for  the  actual  transmission  of  money  by 
sea  or  land.  Power,  therefore,  to  draw  on 
a  house  in  good  credit,  and  to  throw  the 
bills  upon  the  market,  is  equivalent  to  a 
deposit  of  cash  in  the  vaults  of  the  agent. 
Parsons  v.  Armor,  3  Pet.  413,  7:  724 
Cited  In  Bayard  v.  Lathy.  2  McLean,  464,  Fed. 

Cas.  No.  1,131 — Carrollton  Bank  v.  Tayleur, 
16  La.  600,  35  Am.  Dec.  219. 

17.  A  creditor  who  has  a  note  due  and 
payable,  but  who  draws  bills  of  exchange 
upon  his  debtor  for  the  full  amount,  which 
are  accepted  by  him  and  negotiated  to  third 
persons,  has  no  right  to  lay  an  attachment 
upon  the  property  of  the  debtor  until  the 
Mils  have  become  due  and  dishonored,  and 


are  taken  up  by  the  drawer.    Black  v.  Zach- 
arie,  3  How.  483,  11:690 

Editorial  note. 

[EfTect  of  marginal  letters  or  figures  in 
bill  or  note  otherwise  blank  as  to  amount. 
2  LJIA.(N.S.)    879.] 

d.  Validity  QeneraUy;  Delivery, 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1706. 

Evidence  of  Gambling  Habit  of  Maker,  see 
Evidence,  2065. 

Validity  of  Note  Given  for  Release  of 
Dower,  see  Husband  and  Wife,  I.  d. 

As  to  Authority  of  Officers  of  United  States 
to  Issue  Bills,  see  United  States,  42. 

See  also  Ck>ntracts,  400. 

18.  It  is  of  no  importance  whether  the 
date  of  a  note  be  at  the  beginning  or  end. 
Sheppard  v.  Graves,  14  How.  505,      14:  518 

19.  A  bill  of  exchange  given  to  aid  in 
promoting  an  illegal  transaction  is  invalid. 
Davidson  v.  Lanier,  4  Wall.  447,  18:  377 
Cited  In  Cooper  Mfg.  Co.  v.  Ferguson,  118  U. 

S.  733,  28  L.  ed.  1188,  5  Sup.  Ct.  Rep.  739 
— Hlgglns  V.  McCrea,  116  TJ.  S.  685,  29  L. 
ed.  769,  6  Sup.  Ct.  Rep.  557 — McEIvain  v. 
Mudd,  44  Ala.  69,  4  Am.  Rep.  106 — Lawson 
V.  Miller,  44  Ala.  626.  4  Am.  Rep.  147— 
Lindsey  v.  Rottaken,  82  Ark.  638. 

20.  Promissory  notes  growing  out  of  il- 
legal transactions  are  as  infirm,  in  the  eye 
of  the  law,  as  the  implied  promise  that  ex- 
isted previous  to  the  giving  of  the  notes. 
Brown  v.  Tarkington,  3  Wall.  377, 

18:255 
Cited  In  Davidson  v.  Tinier,  4  Wall.  456,  18 
L.  ed.  379 — Cooper  Mfg.  Co.  v.  Ferguson,  113 
U.  S.  73.'l,  28  L.  ed.  1138,  5  Sup.  Ct.  Rep. 
739— HIgging  V.  McCrea,  116  U.  S.  686,  29 
L.  ed.  769,  6  Sup.  Ct.  Rep.  557 — Chicago,  B. 
ft  Q.  R.  Co.  V.  Otoe  County,  1  Dill.  342,  Fed. 
Cas.  No.  2,667 — Pullman  Palace  Car  Co.  v. 
Central  Transp.  Co.  65  Fed.  162 — McElvaln 
T.  Mudd,  44  Ala.  69.  4  Am.  Rep.  106 — Law- 
son  V.  Miller,  44  Ala.  626,  4  Am.  Rep.  147 
— Lyon  V.  Kent,  45  Ala.  662 — Lindsey  v. 
Rottaken,  32  Ark.  633 — Clemshlre  v.  Boone 
County  Bank,  53  Ark.  514,  14  S.  W.  901 — 
Robinson  v.  Patterson,  71  Mich.  149,  39  N. 
W.  21 — Briscoe  v.  Klnealy.  8  Mo.  App.  81 
— Jarrett  v.  Nlckell,  4  W.  Va.  290. 

21.  Where  the  charter  of  a  bank  and 
its  organization  and  business  were  illegal, 
and  the  plaintiff  was  particepa  criminis,  he 
was  disabled  to  recover  on  promissory  notes 
which  grew  out  of  these  illegal  transactions, 
made  by  the  president  and  stockholders  of 
the  bank.  Brown  v.  Tarkington,  3  Wall. 
377,  18:  255 

22.  A  promissory  note  given  for  certifi- 
cates issued  at  a  loan  office  in  Missouri,  and 
payable  to  that  state,  is  void,  because  the 
consideration  is  given  in  violation  of  the 
Constitution.    Craig  v.  Missouri,  4  Pet.  410, 

7:903 

22a.  The  consideration  of  a  note  is  not 
illegal,  although  consisting  of  certain  slaves 
imported  for  sale  in  contravention  of  Mis- 
sissippi act  of  1822,  Hutch.  Dig.  512,  the 
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Senalty  for  which  is  a  fine  of  $100,  to  be  in - 
icted  upon  every  buyer  or  seller  of  such 

slaves.    Harris  v.  Runnels,  12  How.  79, 

13:  901 

(Hied  in  Union  €k>Id-Min.  Co.  v.  Rocky  Mountain 
Nat.  Bank,  96  U.  S.  641,  24  h.  ed.  649— 
Union  Nat.  Bank  ▼.  Matthews,  98  U.  S.  627, 
25  L.  ed.  190 — Cooper  iltg.  Co.  v.  Ferguson, 
113  U.  8.  733.  28  L.  ed.  1138,  5  Sup.  Ct.  Rep. 
739 — Re  Comstock,  3  Sawy.  224,  11  Nat. 
Bankr.  Reg.  i76,  Fed.  Cas.  No.  3,078 — 
Darby  ▼.  Boatman's  Sav.  Inst.  1  Dill.  149, 
4  Nat.  Bankr.  Reg.  608,  Fed.  Cas.  No.  3,571 — 
Oreen  v.  Collins.  3  Cliff.  500,  Fed.  Cas. 
No.  5,755— The  Manistee,  5  Biss.  384,  Fed. 
Cas.  No.  9,027 — National  Ezch.  Bank  v. 
Moore,  2  Bond,  176,  1  Nat.  Bankr.  Reg.  476, 
Fed.  Cas.  No.  10,041 — Powhattan  S.  B.  Co. 
v.  Appomattox  R.  Co.  Fed.  Cas.  No.  11,363 
— Sortwell  v.  Hughes,  1  Curt.  C.  C.  247. 
Fed.  Cas.  No.  13,177 — Stewart  v.  National 
Union  Bank,  2  Abb.  (U.  S.)  433,  Fed.  Cas. 
No.  13,435 — Dowell  v.  Aj)plegate,  7  Sawy. 
236.  7  Fed.  883— Chadwick  v.  Gulf  States 
Land  &  Improv.  Co.  20  C.  C.  A.  565,  41  U. 
S.  App.  39,  74  Fed.  618 — ^Jarvis-Conklln 
Mortg.  Trust  Co.  v.  Wlllhoit,  84  Fed.  616 
— Hanover  Nat.  Bank  v.  First  Nat.  Bank, 
48  C.  C.  A.  498,  109  Fed.  435 — Noble 
v.  Cullom,  44  Ala.  562 — Cannon  t.  Mc- 
Nab,  48  Ala.  101 — Sherwood  v.  Alvis. 
83  Ala.  119,  3  Am.  St.  Rep.  695,  3  So. 
307— Moore  v.  Clopton,  22  Ark.  128— Caa- 
serleigh  v.  Wood,  14  Colo.  App.  272,  59  Pac. 
1024— Wright  v.  Lee,  2  S.  D.  612,  51  N.  W. 
706— State  v.  State  Bank,  6  Ind.  366— 
McEwen  v.  Gilker,  88  Ind.  235 — Bemis  v. 
Becker,  1  Kan.  230 — Vanmeter  v.  Spurrier, 
94  Ky.  31,  21  S.  W.  837— Kelley  v.  Newbury- 
port  &  A.  Horse  R.  Co.  141  Mass.  498.  6 
N.  E.  745 — Solomon  v.  Dreschler,  4  Minn. 
280,  Gil.  197 — Deans  v.  McLendon,  30  Miss. 
360— Hill  v.  Spear.  50  N.  H.  279.  9  Am.  Rep. 
205 — Short  v.  Bullion-Beck  &  C.  Min.  Co. 
(Citation  omitted  from  20  Utah,  30)  45 
L.R.A.  606 — Nlemeyer  v.  Wright,  76  Va. 
243,  40  Am.  Rep.  720. 

23.  A  promissory  note  given  wholly  or 
partly  for  the  price  of  goods  sold  in  aid  of 
the  Rebellion  is  void  in  the  hands  of  one 
who  received  it  knowing  for  what  it  was 
given.    Hanauer  v.  Doane,  12  Wall.  342, 

20:  439 
Distinguished  in  Wallace  v.  Lark,  12  S.  C*  579, 

32  Am.  Rep.  516. 

Cited  in  Thomas  v.  Richmond,  12  Wall.  357. 
20  L.  ed.  457 — Carlisle  v.  United  States,  16 
Wall.  150,  21  L.  ed.  428 — Sprott  v.  United 
States,  20  Wall.  463,  22  L.  ed.  372— Whit- 
field V.  United  States,  92  U.  S.  170.  23  L. 
ed.  707 — Dewing  v.  Perdicaries,  96  U.  S. 
195,  24  L.  ed.  655 — Keith  v.  Clark.  97  U. 
S.  464,  24  L.  ed.  1075— Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  8.  733,  28  L.  ed.  1138.  6 
Sup.  Ct.  Rep.  739— Higglns  v.  McCrea,  116 
U.  S.  685,  29  L.  ed.  769,  6  Sup.  Ct.  Rep. 
557 — Confiscation  Cases,  1  Woods,  226,  Fed. 
Caa.  No.  3,097 — Branch  v.  Haas,  4  Woods, 
589,  16  Fed.  55— Kohn  v.  Milcher,  10  L.R.A. 
441,  43  Fed.  644 — Murray  v.  Chicago  &  N.  W. 
R.  Co.  62  Fed.  41 — Marden  v.  Phillips,  3 
N.  B.  N.  Rep.  47,  103  Fed.  197— Milner  v. 
Pntton.  49  Ala.  426— Ware  v.  Jones,  61 
Ala.  294— Lee  v.  Boyd.  86  Ala.  288,  5  So. 
489— Frohlich  v.  Alexander,  36  III.  App. 
431 — Barnhart  v.  Goldstein,  27  Ind.  App. 
103.  59  N.  E.  1067— Gatton  v.  Chicago,  R. 
I.  &  P.  R.  Co.  95  Iowa,  142,  28  L.R.A.  666, 
63  N.  W.  589— Graves  v.  Johnson,  179  Mass. 
58,    88   Am.    St.    Rep.   866,    60   N.   B.   883— 


Snyder  v.  WlUey.  33  Mich.  495 — Anhenaer- 
Busch  Brewing  Asso.  v.  Mason.  44  Minn.  320^ 
9  L.R.A.  507.  20  Am.  St.  Rep.  580,  46  N. 
W.  558— Blck  V.  Seal,  45  Mo.  App.  478 — 
Ross-Iiewin  v.  Johnson.  32  Hun.  411 — Whitis 
▼.  Polk,  36  Tex.  627 — Alexander  v.  Lewis, 
47  Tex.  490— Pfeuffer  v.  Maitby,  54  Tex- 
463,  38  Am.  Rep.  631 — Hunstock  v.  Palmer, 
4  Tex.  Civ.  App.  461,  23  S.  W.  294 — Ohl- 
sen  V.  Wilson,  31  Tex.  Civ.  App.  178,  71  8. 
W.  768 — Harris  v.  Harris,  28  Gratt.  755 — 
Isaacs  V.  Richmond,  90  Va.  33,  17  8.  E.  760 
— Standard  Furniture  Co.  v.  Van  Atatlne, 
22  Wash.  675,  61  L.R.A.  891,  79  Am.  8t. 
Rep.  960,  62  Pac.  146. 

24.  Due-bills  given  for  the  price  of  goods 
sold  in  aid  of  the  Rebellion,  in  the  hands 
of  a  person  knowing  the  fact,  are  not  good 
consiaeration  for  a  note.  Hanauer  v.  Doane. 
12  Wall.  342,  20:  439 

25.  Arkansas  bonds,  stating  on  their  face 
that  they  were  issued  for  the  purpose  of 
supporting  the  war  against  the  Federal 
government  are  not  a  valid  consideration 
for  a  promissory  note,  although  they  were 
used  as  a  circulating  medium  in  Arkanaaa. 
Hanauer  v.   Woodruff,  16   Wall.   439, 

21:224 
Distinffuished  In  Sturm  v.  Boker.  150  U.  8.  384, 
37  L.  ed.  1102,  14  Snp.  Ct.  Rep.  99. 

Cited  In  Atlantic,  T.  ft  O.  R.  Co.  v.  Carolina 
Nat  Bank,  19  Wall.  556,  22  L.  ed.  109— 
Sprott  V.  United  States,  20  Wall.  464.  22 
L.  ed.  372 — Wilmington  &  W.  R.  Co.  v.  Kins, 
91  U.  S.  4,  23  L.  ed.  186 — Dewing  v.  Per- 
dicaries, 96  U.  S.  195,  24  L.  ed.  656 — Dag- 
ger V.  Bocock,  104  U.  S.  602.  26  L.  ed.  848 
— Baldy  v.  Hunter,  171  U.  S.  398.  43  L.  ed. 
212,  18  Sup.  Ct  Rep.  890 — BraDch  v.  Haas, 
4  Woods,  689,  16  Fed.  55 — ^Moodj  v.  Blbb^ 
60  Ala.  249 — Newman  v.  Reed,  50  Ala.  302 
— Ware  v.  Jones,  61  Ala.  294 — Tucker  ▼. 
Homer.  28  Ark.  836 — ^Berry  v.  Bellows,  SO 
Ark.  211— Bailej  v.  Fits-Gerald.  66  Htsa. 
590 — Converse  v.  Evlns,  6  8.  C.  N.  S.  64 
— Wallace  v.  Lark,  12  S.  C.  579.  32  Am. 
Rep.  516 — Read  v.  Smith,  60  Tex.  382 — 
Simpson  V.  Mullen,  1  Posey  Unrep.  Caa. 
(Tex.)    394. 

26.  The  original  payee  cannot  maintain 
an  action  on  a  note,  the  consideration  of 
which  is  money  advanced  by  him  upon  or 
in  execution  of  a  contract  of  wager;  be 
being  a  party  to  that  contract,  or  having 
directly  participated  in  the  making  of  it 
in  the  name  or  on  behalf  of  one  of  the  par- 
ties. Embrey  v.  Jemison,  131  U.  S.  33€,  9 
Sup.  Ct.  Rep.  776,  33:  172 
Cited  in  McMuUen  v.  Hoffman,  174  U.  8.  650, 

43  L.  ed.  1124,  19  Sup.  Ct.  Rep.  839 — Metro- 
politan Nat.  Bank  v.  Jansen,  47  C.  C.  A.  499, 
108  Fed.  574. 

Ilditorial  notes. 

[Validity  of  promissory  note,  g^ven  aa  a 
forfeit  or  as  collateral  to  invalid  oral  agree- 
ment.   18  L.R.A.  142. 

Validity  of  notes  given  for  patent  rights. 
20  L,R.A.  605. 

Fictitious  name  as  affecting.     39  T^H-A 
423.] 

Delivery. 

See  also  infra,  55. 

27.  The  deposit  of  a  promissory  note  with 
an  agent  of  a  third  party,  on  the  condition 
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tlukt  it  should  be  used  by  the  agent's  prin- 
cipal for  a  specified  purpose,  will  not  con- 
fer title  so  as  to  authorize  the  principal 
to  hold  the  note  for  a  different  purpose. 
Quebec  Bank  of  Toronto  v.  Hellman,  110  U. 
S.  178,  4  Sup.  Ct.  Rep.  76,  28:  111 

Distinguished  in  Wilson  r.  Hartford  F.  Ins. 
Co.  17  App.  D.  C.  26. 

Cited  in  Hartford  F.  Ins.  Co.  v.  Wilson,  187 
U.  S.  474,  47  L.  ed.  264,  23  Sup.  Ct.  Rep. 
189 — Schneider  v.  Lebanon  Dairy  ft  Cream- 
ery Co.  73  111.  App.  619. 

28.  Without  the  performance  of  the  con- 
dition on  which  a  promissory  note  is  de- 
posited with  an  agent  of  a  third  party, 
there  is  no  delivery  in  the  commercial  sense, 
and  no  title  passes,  and  no  recovery  can  be 
had  on  the  note  as  between  the  original  par- 
ties, or  where  the  plaintiff  is  not  an  inno- 
cent holder.  Quebec  Bank  of  Toronto  v. 
Hellman,  110  U.  S.  178,  4  Sup.  Ct.  Rep. 
76,  28:111 

e.  Consideration, 

Illegal  Consideration  as  Affecting  Validity, 

see  supra,  19-26. 
Effect  of  Illegal  Consideration  on  Bona  Fide 

Holder,  see  infra,  298. 
Collateral   Security  or  Antecedent  Debt  as 

Consideration   for  Transfer,   see   infra, 

V.  b,  3. 
Failure  of  Consideration,  see  infra,  282-283 ; 

VII.  b,  3. 
Consideration    for    Indorsement,    see    infra, 

68-70. 
Payment  after  Protest,  see  infra,  248. 
Ix>an  of  Confederate  Money,  see  Appeal  and 

Error,  1888-1893. 
Parol  Evidence  as  to,  see  Evidence,  VI.  j. 
Presumptions  and  Burden  of  Proof,  see  Evi- 
dence, 642,  643,  646. 
Consideration  for  Contracts  Generally,  see 

Contracts,  I.  c. 

29.  A  conveyance  of  property  made  to  a 
firm  is  an  adequate  consideration  for  a  note 
of  the  firm,  made  by  one  of  the  firm.  Phil- 
pot  v.  Gruninger,  14  Wall.  570,  20:  743 
Cited   in   Columbia    Incandescent   I^amp   Co.   v. 

American   Electrical   Mfg.   Co.   64   Mo.   App. 
118. 

30.  A  note  signed  by  the  purchaser  in 
pursuance  of  a  contract  signed  only  by  him- 
self for  the  purchase  of  a  cargo  at  sea  is 
supported  by  sufficient  consideration  with- 
out delivery  of  the  cargo,  where  the  jury 
finds  that  the  purchase  agreement  was  exe- 
cuted by  both  parties.  Weightman  v.  Cald- 
well, 4  Wheat.  85,  4:  520 

31.  Although  a  corporation  has  exceeded 
its  corporate  powers  in  making  a  contract 
of  lease  for  a  period  beyond  the  term  of 
its  existence,  where  the  lessee  remains  in 
possession  of  the  property,  a  note  given  by 
him  as  a  compromiHe  for  the  notes  original- 
ly given  as  the  price  of  the  leaao  will  be 
valid.  Northern  T.ibcrtv  Market  Co.  v. 
Kelly,  113  U.  S.  199.  5  Sup.  Ct.  Rep.  422, 

28:948 
Cited  In  Tollman  ▼.  Quincy,  129  Fed.  975. 


32.  The  compromise  of  a  disputed  claim 
on  promissory  notes  is  a  legal  and  sufficient 
consideration  for  a  new  note.  Northern 
Liberty  Market  Co.  v.  Kelly,  113  U.  S.  199, 
5  Sup.  Ct.  Rep.  422,  28:  948 

Cited  In  Llano  Improv.  ft  Furnace  Co.  v.  Pacif- 
ic Improv.  Co.  13  C.  C.  A.  629,  30  U.  S. 
App.  253.  66  Fed.  531 — Central  Trust  Co.  v. 
Carter,  24  C.  C.  A.  81,  41  U.  S.  App.  663, 
78  Fed.  232— Northern  Liberty  Market  Co. 
V.  Steubner,  4  Mackey,  307, 

33.  A  pre-existing  debt  is  a  valid  con- 
sideration for  a  note.  Prentice  v.  Zane,  8 
How.  470,  12:  1160 
Cited  in  Bayne  v.  State,  62  Md.  119. 

Editorial  notes. 

Import  a   consideration.  5:  87 

[Necessity  of  consideration  for  ratifica- 
tion of  altered  note.     12  L.R.A.  140.] 

/.  Negotiability. 

Of  Certificate  of  Deposit,  see  Banks,  131. 
Of  Bills  of  Lading,  see  Bills  of  Lading,  II. 
Of  Corporate  Bonds,  see  Bonds,  142-146. 
Of  Municipal  Bonds,  see  Bonds,  V.  k. 
Of  County  Warrants,  see  Counties,  23,  25. 
Of  Coupons,  see  Coupons,  12-16. 
Of  School  Township  Certificates,  see  Schools, 

5. 
Of  United  States  Bonds  and  Treasury  Notes, 

see  Bonds,  596,  602. 
Of  Check,  see  Checks,  5. 
Of  Stock  Certificates,  see  Corporations,  481, 

482. 
What  Law  Governs,  see  Conflict  of  Laws. 

37,  38. 
See  also  supra,  3. 

34.  Negotiable  instruments,  for  all  prac- 
tical purposes,  pass  by  delivery  as  monev. 
People's  Sav.  Bank  v.  Bates,  120  V.  S.  556, 
7  Sup.  Ct.  Rep.  679,  30:  754 
Cited  in   Hope  v.   Barkor.  43  Mo.  App.   6.^8 - 

Chandler  v.  Calvert.  87  Mo.  App.  371— Her- 
rlc*k  V.  Edwards,  106  Mo.  App.  637,  81  S. 
W.  466. 

35.  A  note  payable  to  bearer  is  payable 
to  anybody,  and  is  not  affected  by  the  dis- 
abilities of  the  nominal  payee.  Bank  of 
Kentuckv  v.  Wister,  2  Pet.  318,  7:  437 
Cited  in  Smith  v.  Clapp,  15  Pet.  129.  10  L.  ed. 

685— Phillips  V.  Preston,  6  How.  201,  12  L. 
ed.  157 — RushDell  v.  Kennedy.  0  Wall.  301, 
10  L.  ed.  738 — Thompson  v.  Perrine,  106  U. 
S.  503,  27  L.  ed.  300,  1  Sup.  Ct.  Rep.  564 — 
Chlckaming  v.  Carpenter.  106  U.  S.  666,  27 
.  L.  ed.  308,  1  Sup.  Ct.  Rep.  620  —Parker  v. 
OrmHby.  141  U.  S.  85,  35  L.  chI.  656,  11  Sup. 
Ct.  Rep.  812 — Holmes  v.  Ooldfimith,  147  U. 
S.  160,  37  L.  ed.  122,  13  Sup.  Ct.  Rep.  288— 
Bradford  y.  Jenks,  2  McLean,  132,  Fed.  Cas. 
No.  1.760 — Brown  v.  Noyes,  2  Woodb.  &  M. 
82,  Fed.  Cas.  No.  2,023 — Clarke  v.  Janes-, 
vllle,  1  Bias.  104,  Fed.  Cas.  No.  2.854- Cod- 
man  V.  Vermont  &  C.  R.  Co.  17  Blatchf.  2, 
Fed.  (*aB.  No.  2,030  -Cooper  v.  Thompson, 
13  Blatchf.  437,  Fed.  Cas.  No.  3.202— Fry 
v.  RousHeau,  3  Mcl^ean,  107.  Fed.  i'as.  No. 
6.141 — Halsted  v.  Lyon,  2  Mclean,  227,  Fed. 
Cas.  No.  5,968— HIII  v.  Wlnne.  1  BIsb.  277, 
Fed.  Cas.  No.  6,503 — Noell  v.  Mitchell,  4 
Bias.  348,   Fed.   Cas.  No.   10,287— Towne   v. 
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Smith,  1  Woodb.  &  M.  110,  Fed.  Cas.  No. 
14,115— Jerome  v.  Rio  Grande  County,  5 
McCrary,  641.  18  Fed.  873 — Adams  v.  Re- 
public County,  23  Fed,  212 — Keone  Five- 
Cent  Sav.  Bank  v.  Lyon  County.  90  Fed. 
530 — Ban  t.  Columbia  Southern  R.  Co.  54 
C.  C.  A.  411,  117  Fed.  25— Utah-Nevada  Co. 
V.  DeLamar,  68  C.  C.  A.  188,  133  Fed.  122 
— Robinson  y.  Crenshaw,  2  Stew.  &  P.  (Ala.) 
209— Craig  ▼.  Vlcksburg,  31  Miss.  247. 

36.  The  bonds  and  treasury  notes  of  the 
United  States,  payable  to  holder  or  to  bear- 
er at  a  definite  future  time,  are  negotiable 
commercial  paper;  and  their  transferability 
is  subject  to  the  commercial  law  of  other 
paper  of  that  charatcer.  Vermilye  v.  Adams 
Exp.  Co.  21  Wall.  138,  22:  609 
DiaiinguiBhed  in  Merriwetber  v.  Saline  Coun- 
ty, 5  Dill.  273,  Fed.  Cas.  No.  9,485 

Cited  In  Cooke  v.  United  States.  91  U.  S.  396, 
28  L.  ed.  242 — Morgan  v.  United  States,  113 
U.  8.  491,  28  L.  ed.  1049,  5  Sup.  Ct.  Rep. 
688 — ^United  States  v.  North  Carolina,  130 
U.  8.  220,  34  L.  ed.  340,  10  Sup.  Ct.  Rep. 
920 — ^\'on  Hoffman  ▼.  United  States,  18  Ct. 
CI.  809 — Pepper  v.  Saline  County,  5  Dill.  273 
note.  Fed.  Cas.  No.  10,972 — Clark  ▼.  Read, 
12  App.  D.  C.  852 — State  ex  rel.  Citizens' 
Bank  t.  Funding  Board,  28  La.  Ann.  258 — 
Pngh  y.  Moore,  44  La.  Ann.  233,  10  So.  710 
— State  ex  rel.  Ferguson  ▼.  Caffery,  49  La. 
Ann.  1770,  22  So.  1008 — Jackson  v.  Myers, 
48  Md.  465 — Brown  v.  Bokee,  53  Md.  165 — 
Dexter  v.  Phillips,  121  Mass.  183,  23  Am. 
Rep.  261. 

37.  [A  contract  to  buy  certain  stocks  from 
J.  B.  or  order  is  negotiable,  and  an  as- 
signee can  sue  upon  it  in  his  own  name. 
Reed  v.  Ingraham  (Pa.  Sup.  Ct.)  4  Dall. 
169,  1 :  786] 

38.  Written  contracts  are  not  necessarily 
negotiable  in  the  sense  that  assiffnees  take 
them  freed  from  equities  to  which  they 
were  originally  subject,  simply  because  by 
their  terms  they  enure  to  the  benefit  of  the 
bearer.  Chicago,  R.  I.  &  P.  R.  Co.  v.  How- 
ard, 7  Wall.  392,  19:  117 
Cited  in  TJnion  Trust  Co.  v.  Chicago  ft  L.  H.  R. 

Co.  7  Fed.  615. 

39.  A  note  to  be  paid  "in  the  office  notes 
of  a  bank,"  not  being  a  promissory  note  in 
Pennsylvania,  is  not  negotiable  by  indorse- 
ment, and,  not  being  under  seal,  it  is  not 
assignable  in  that  state.  Irvine  use  of 
Lumberman's  Bank  v.  Lowry,  14  Pet.  293, 

10:  462 
Cited  in  Bull  v.  First  Nat.  Bank.  123  TT.  S.  112. 
31    L.   ed.    100,    8   Sup.   Ct.   Rep.  62 — Wood- 
ruff v.  Mississippi.  162  U.  S.  303,  40  L.  ed. 
077,  16  Sup.  Ct.  Rep.  820. 

40.  [A  bill  of  exchange  payable  to  *A, 
without  words  of  negotiability,  is  not  indors- 
able,  so  as  to  give  a  right  of  action  in  the 
name  of  the  indorsee.  Gerard  v.  La  Coste 
(Ct.  Com.  PI.  Phila.)  1  Dall.  194,  1:  96 
Barriere  v.  Nairac    (Pa.  Sup.  Ct.)    2  Dall. 

249,  1 :  368] 

41.  The  words  "ne  varietur*'  written  upon 
a  note  given  for  real  estate,  according  to  the 
local  law,  are  not  a  restriction  on  its  nego- 
tiability. Fleckner  v.  Bank  of  United 
States,  8  Wheat.  338,  5:  631 
Brabston  ▼.  Gibson,  9  How.  263,        13:  131 


42.  A  provision  in  a  series  of  notes  wliieh 
state  that  they  are  given  for  cars  sold  by 
the  payee  te  the  maker,  that  it  is  agreed 
that  the  title  of  the  cars  shall  remain  ip 
the  payee  until  all  the  notes  are  paid,  and 
that  they  are  secured  ratably  on  the  cars, 
does  not  affect  their  negotiability.  Chicago 
R.  Equipment  Co.  v.  Merchante'  Nat.  Bank, 
136  U.  S.  268,  10  Sup.  Ct.  Rep.  999. 

34:  349 
Cited  In  Central  Trust  Co.  ▼.  Marietta  &  N. 
G.  R.  Co.  1  C.  C.  A.  137.  2  V.  S.  App.  W. 
48  Fed.  873 — De  Hass  v.  Roberts.  24  Pittstk. 
L.  J.  N.  S.  274,  59  Fed.  855 — ^American  Press 
Akbo.  v.  Dally  Story  Tub.  Co.  66  L.R.A.  452, 
57  C.  C.  A.  75,  120  Fed.  771— D.  A.  Tom|»- 
kins  Co.  ▼.  Monticelio  Cotton  Oil  Co.  137 
Fed.  630 — Osborne  v.  Connor,  4  Kan.  App. 
614,  46  Pac.  327 — Choate  v.  Stevens.  116 
Mich.  30,  43  L.R.A.  280,  74  N.  W.  28ft— City 
Nat.  Bank  v.  Goodloe-McClelland  Commis- 
sion Co.  03  Mo.  App.  137 — Gazlay  v.  Rlegel, 
16  Pa.  Super.  Ct  506. 

Editorial  notes. 

[Negotiability  of,  payable  in  foreig^n  mon- 
ey.    20  L.RA.  481. 

Provision  for  exchange  as  affecting  nego- 
tiability.   27  L.RJ^.  222. 

Provision  for  renewal  as  affecting  nego- 
tiability.   81  L.R.A.   234. 

Negotiability  as  affected  by  mortgmge. 
35  L.R,A.  536. 

Effect  of  seal  on  negotiability.  35  L.RA. 
605. 

Negotiability,  when  payable  out  of  spe- 
cial fund.     35  L.R.A.  647. 

Negotiability  of  note  payable  to  trustee. 
35  L.R.A.  678. 

Indorsements  affecting  negotiability.  S8 
L.R.A.  823. 

Negotiability  of  note  for  purchase  pric^ 
as  affected  by  reservation  of  title.  43  L.R. 
A.  277. 

Reference  to  account  or  fund  as  affectiag. 
8  L.R.A.(N.S.)   231.] 

Certainty  as  to  maturity. 

See  also  supra,  11-13. 

43.  A  contingency  by  which  a  note  may 
become  due  earlier  than  the  date  fixed  does 
not  affect  its  negotiability.  Chicago  R. 
Equipment  Co.  v.  Merchants'  Nat.  Bank, 
136  U.  S.  268,  10  Sup.  Ct.  Rep.  999. 

34:349 

Cited  In  Washlni^ton  County  v.  Williams.  49 
C.  C.  A.  626,  111  Fed.  806 — American  Press 
Asso.  V.  Dally  Story  Pub.  Co.  66  L.R.A.  452, 
57  C.  C.  A.  75,  120  Fed.  771— Frost  v.  Ptoher. 
18  Colo.  App.  336,  58  Pac.  872— lloUlnshesd 
V.  John  Stuart  ft  Co.  (HolHnshead  v.  Globe 
Invest.  Co.)  8  N.  D.  39,  42  L.R.A.  661,  77 
N.  W.  89^Merrlll  v.  Hurley.  6  S.  D.  •00. 
66  Am.  St.  Rep.  859,  62  N.  W.  058 — Bowie 
V.  Hume,  18  App.  D.  C.  311 — Commercial 
Nat.  Bank  v.  Consumers'  Brewing  Co.  10 
App.  D.  C.  198 — Dorsey  v.  Wolff,  142  III. 
593,  18  L.R.A.  420,  34  Am.  St.  Rep.  99,  32 
N.  B.  495 — Hunter  v.  Clarke,  184  III.  162. 
75  Am.  St.  Rep.  160,  56  N.  B.  297 — Clarke 
V.  Hunter,  83  111.  App.  Ill — Sellierllnff  ▼. 
Lewis,  93  in.  App.  551 — Mann  v.  Merchants* 
Loan  &  T.  Co.  100  111.  App.  235— Clark  ▼. 
Rkeen,  61  Kan.  529.  49  L.R.A.  191,  78  Am. 
St,  Rep.  337.  60  Pac.  327 — Leader  v.  Plaate, 
95  Me.  342,  85  Am.  St.  Rep.  415,  60  AtL  54 
•—Wilson  V.  Campbell,  110  Iflcb.  580^  U  U 
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R^.  646,  68  N.  W.  278 — Phelps  ▼.  Sargent, 
68  Minn.  121,  71  N.  W.  927— Specht  t.  Beln- 
dorf,  56  Neb.  554,  42  L.R.A.  4:il,  76  N.  W. 
1050 — Benny  v.  Dunn,  26  Plttsb.  L.  J.  N.  S. 
883,  2  Lack.  Legal  News,  138 — American  Nat. 
Bank  t.  American  Wood  Paper  Co.  10  R.  I. 
154,  20  L.R.A.  104,  61  Am.  St.  Rep.  746, 
82  Atl.  305. 

^Editorial  note. 

Negotiability  of  paper  made  payable  upon 
or  after  the  happening  of  a  future  event, 
or  from  a  certain  fund.  22:  161 


JI,  Acceptance. 
a.  In  OeneraU 

Unaccepted  Bill  as  Assignment  of  Debt,  see 
Assignment,  31. 

Accepted  Bill  as  Assignment  of  Debt,  see 
Assignment,  32. 

Right  to  Recover  for  Refusal  to  Accept,  see 
Assumpsit,  25. 

Duty  to  Surrender  Bill  of  Lading  on  Ac- 
ceptance of  Draft,  see  Bills  of  Lading, 
4,  27. 

Right  to  Recover  Back  Money  Paid  by  Ac- 
ceptors on  Forged  Bill  of  Lading,  see 
Bills  of  Lading,  26. 

Right  of  Payee  to  Sue  on  Contract  of  Ac- 
ceptance in  Federal  Court  by  Reason  of 
Citizenship,  see  Courts,  822. 

Usage  as  to  Acceptance  by  Secretary  of  War, 
see  Custom  and  Usage,  34. 

Estoppel  by,  see  Estoppel,  125. 

Presumption  from,  see  Evidence,  637. 

Power  of  one  Partner  to  Authorize  Clerk 
to  Accept  Bills,  see  Partnership,  60. 

Acceptance  by  one  Member  of  Partnership 
During  War,  see  Partnership,  154. 

Necessity  of  Accepting  Drafts  Drawn 
against  Invoice,  see  Sale,  43. 

Authority  of  Government  Officers,  see  Unit- 
ed States,  126b,  127. 

Acceptance  of  Check,  see  Checks,  V. 

Necessity  of  Acceptance  of  Check  to  Hold 
Bank  Liable,  see  Banks,  122,   124-126. 

Acceptance  as  Assignment  of  Claims,  see 
Claims,  47. 

See  also  infra,  290-292,  353. 

44.  The  acceptance  of  a  bill  of  exchange 
is  an  engagement  by  the  acceptor  to  the 
payee  or  other  lawful  holder  of  the  bill,  to 
pay  the  same,  if  duly  presented,  when  it  be- 
comes due-  Hoffman  v.  National  City  Bank 
(Hoffman  v.  Bank  of  Milwaukee)  12  Wall. 
181,  20:  366 

Cited  in  Bank  of  British  N.  A.  v.  Ellis.  6  Sawy. 
100,  Fed.  Cas.  No.  850— Guaranty  Trust  Co. 
▼.  Grotrlan,  57  L.R.A.  690,  52  C.  C.  A.  237. 
114  Fed.  435 — Equitable  Nat.  Bank  v.  Grlffln 
4  S.  Co.  113  Cal.  695,  45  Pac.  985 — Jarvis 
▼.  Wilson,  46  Conn.  92,  33  Am.  Hep.  18 — 
First  Nat.  Bank  v.  Rlcker.  71  111.  440.  22  Am. 
Rep.  104 — Morse  v.  Chicago,  R.  I.  &  P.  R.  Co. 
73  Iowa.  233,  34  N.  W.  825  -Korvan  v. 
Townsond,  25  App.  Dlv.  259,  49  N.  Y.  Supp. 
137 — Morrison  v.  Farmers  &.  M.  Rank,  9 
Okla.  700,  60  Pac.  273 — Randolph  v.  Mer- 
chants Nat.  Bank,  7  Baxt.  462- -S.  Blald- 
sell,  Jr.  Co.  V-  Citizens  Nat.  Bank.  96  Tex. 
632,  62  L.R.A.  971,  97  Am.  St.  Rop.  944,  75 
B.  W.  ^99^Pan^  of  Commerct  v.  Gvants,  9 


Tex.  App.  Civ.  Cas.  (Wlllson)  f  762 — Lion 
V.  Hlrsch,  17  Tex.  Civ.  App.  620,  43  8.  W. 
1031 — Johnston  v.  Commercial  Bank,  27  W. 
Va.  357,  55  Am.  Rep.  315. 

45.  An  acceptance  of  a  bill  of  exchange 
is  an  absolute  engagement  to  pay  the  money 
to  the  holder  of  the  bill,  and  the  engage- 
ments of  all  other  parties  are  merely  col- 
lateral.   Raborg  v.  Peyton,  2  WTieat.  385, 

4:268 

46.  The  acceptor  of  a  bill  of  exchange 
stands  in  the  same  relation  to  the  drawee 
as  the  maker  of  a  note  does  to  the  payee; 
and  the  acceptor  is  the  principal  debtor  in 
the  case  of  a  bill,  precisely  like  the  maker 
of  a  note.  Wallace  v.  M'Connell,  13  Pet. 
136,  10: 95 
Cited  in  Springfield  v.  Hickox,  7  111.  250— Chi- 
cago &  R.  I.  R.  Co.  V.  Fell,  22  111.  333 — 
Smith  V.  Little,  10  N.  H.  532. 

47.  Whenever  the  drawer  is  liable  to  the 
holder,  the  acceptor  is  entitled  to  a  credit 
if  he  pays  the  money,  and  if  he  accepts  he 
is  bound  to  pay.  If  he  accepts  without 
funds,  he  must  look  to  the  drawer  and  not 
to  a  bona  fide  holder.  Hortaman  v.  Hen* 
shaw,  11  How.  177,  13:  653 

48.  The  acceptors  having  agreed  to  pay 
bills  as  they  respectively  become  due,  if  they 
have  funds  of  the  drawers  ini  their  hands 
when  a  bill  drawn  with  accommodation 
drawers  and  sureties  becomes  due,  they 
must  apply  the  funds  to  the  payment  of  that 
bill;  and  the  acceptors  cannot  retain  the 
money  to  pay  a  bill  without  security,  which 
they  had  accepted  and  which  was  not  due. 
Brander  v.  Phillips,  16  Pet.  121,  10:  909 
Cited  in  Stamford  Bank  v.  Benedict.  15  Conn. 

443 — ^Kollock  V.  Jackson,  5  Ga.  162 — Nelson 
V.  Richardson,  4  Sneed,  816. 

Editorial  notes. 

Acceptance  or  promise  to  accept,  by  let- 
ter or  telegram.  4:  185 

Acceptance  and  payment  of,  for  honor. 

7:  13-: 

[Drawee's  duty  to  know  drawer's  signa- 
ture.    27  L.R.A.  635.] 

Implied  acceptance. 

49.  Implied  acceptance  of  bills  of  ex- 
change arc  not  favored  by  the  courts  in  ac- 
tions on  the  bills.  Boyce  v.  Edwards,  4 
Pet.  Ill,  7:  799 
Cited   In    Morse    v.    Massachusetts    Nat.    Bank. 

Holmes,  214,  Fed.  Cas.  No.  0.857 — Wlldos 
V.  Savage,  1  Story,  27,  Fed.  Cas.  No.  17,653 
— Bank  of  Springfield  v.  First  Nat.  Bank, 
30  Mo.  App.  276. 

50.  When  a  party  is  entitled  to  verify 
negotiable  paper  by  an  examination  of  ac- 
counts, he  cannot  be  held  to  have  accepted  it 
until  this  examination  ought  to  have  been 
completed;  or  if  the  paper  is  received  and 
paid  for  by  an  agent,  the  principal  is  not 
ehargod,  unle.ss  the  agent  had  authority  to 
pass  upon  the  character  of  the  instrument. 
Cooke  V.  United  States,  91  U.  S.  389, 

23:237 
Distinguiahed  In  Wind  V.  Fifth  Nat  Bank,  39 

Mo.  App.  82. 
Cited  In  Leather  Htn.  Nat  Bank  ▼.  Morgan, 
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117  n.  8.  110,  29  L.  ed.  817.  6  8yp.  Ct.  Rep. 
667 — United    States   t.    Central    Nat.    Bank, 

6  Fed.  135— United  States  ▼.  National  Bank. 
2  Mackej,  206— Ellis  ▼.  State  Auditors,  107 
Mich.  587,  05  N.  W.  577— Brixen  v.  Deseret 
Nat  Bank,  5  Utah,  614,  18  Pac.  43. 

Conditional  acceptance. 

51.  A  bill  drawn  by  a  mail  carrier  on  the 
Postmaster  General,  and  "accepted  on  con- 
dition that  his  contracts  be  complied  with," 
is  as  binding  as  an  absolute  acceptance,  if 
the  condition  has  been  performed.  United 
States  V.  Bank  of  the  Metropolis,  15  Pet. 
377,  10: 774 

52.  One  purposing  to  make  in  writing  a 
conditional  acceptance  only,  must  express 
the  condition,  and  cannot  use  general  terms, 
and  then  exempt  himself  from  liability  by 
relying  on  particular  facts  which  have  al- 
ready happened,  though  connected  with  the 
condition  expressed.  United  States  v.  Bank 
of  the  Metropolis,  15  Pet.  377,  10:  774 
Cited  in  Seymour  y.  Malcolm  McDonald  Lum- 
ber Co.  7  C.  C.  A.  508,  16  U.  S.  App.  245, 
58   Fed.    961 — Posey    v.    Denver   Nat.    Bank, 

7  Colo.  App.  113.  42  Pac.  684 — Coffman  t. 
Campbell,  87  111.  101 — Greene  t.  Duncan,  37 
8.  C.  250,  15  S.  B.  966. 

53.  The  conditional  acceptance  of  a  bill 
cannot  be  construed  by  anything  extraneous 
to  it.  unlesi  the  terms  used  are  so  ambigu- 
ous that  it  cannot  be  otherwise  ascertained. 
United  States  v.  Bank  of  the  Metropolis,  15 
Pet.  377,  10:  774 

54.  The  acceptance  of  a  bill  drawn  by  a 
mail  carrier  on  the  Postmaster  General,  "on 
condition  that  his  contracts  be  complied 
with,'*  will  not  admit  of  a  retroactive  con- 
struction. United  States  v.  Bank  of  the 
Metropolis,  15  Pet.  377,  10:  774 

Inception  of  liability. 

55.  The  liability  of  an  acceptor  does  not 
arise  from  merely  writing  his  name  on  the 
bill,  but  commences  with  the  subsequent  de- 
livery to  a  bona  tide  holder,  or  with  notice 
of  acceptance  given  to  such  holder.  Tilden 
V.  Blair,  21  Wall.  241,  22:  632 
Cited  In  MUlsaps  ▼.  Merchants'  &  P.  Bank,  71 

Miss.  878,  18  So.  908. 

Illegal  contract. 

56.  No  action  will  lie  on  an  acceptance 
which  was  a  part  of  an  illegal  contract 
Fox  V.  Gardner,  21  Wall.  475,  22:  685 
Cited  in  Second  Nat.  Bank  v.  Brady,  96  Ind. 

507. 

b.  Promise  or  Obligation  to  Accept. 

Admissibility    of    Evidence    in    Action    on 
Promise  to  Accept,  see  Evidence,  2630. 
See  also  infra,  317,  338. 

67.  A  promise  to  accept  a  bill  already 
drawn,  or  be  thereafter  drawn,  in  con 
sideration  of  and  as  an  inducement  to  its 
purchase,  which  is  made  upon  the  credit 
of  such  promise,  for  a  suflicient  considera 
tion,  is  binding,  whether  the  drawee  haH 
funds  of  the  drawer  in  his  hands  or  not. 
Townsley  v.  Sumrall,  2  Pet.  170,  7:  386 
Cited  In  Bcndder  v.  Union  Nat.  Bank,  91  U.  S. 


414,  23  L.  ed.  249— Bayaid  t.  Lathy,  2  He- 
Lean,  464,  Fed.  Cas.  No.  1.131— 7Mor8e  ▼.  Mas- 
sachusetts Nat.  Bank,  Holmes,  214,  Fed.  Caa. 
No.  9.857— Russell  v.  Wig^In,  2  Story,  2S8, 
Fed.  Cas.  No.  12,165 — I^w  v.  Brinker,  6  Colo. 
656 — Diversy  v.  Moor.  22  III.  333,  74  Am.  D«c 
157 — Putnam  Nat.  Bank  v.  Snow,  172  Mass. 
576,  52  N.  B.  1079— nice  v.  Porter,  16  N.  J. 
L.  446— Nimocks  ▼.  Woody,  97  N.  C.  6,  2  ▲m. 
St.  Rep.  268,  2  S.  E.  249. 

58.  A  written  promise  of  the  drawees  to 
accept  drafts  is  equivalent  to  acceptance, 
and  may  be  enforced,  although  the  drawees 
have  voluntarily  placed  out  of  their  hands 
the  fund  on  which  the  drafts  were  drawn. 
Miltenberger  v.  Cooke,  18  Wall.  421, 

21:884 

59.  A  letter  written  within  a  reasonable 
time  before  or  after  the  date  of  a  bill  of 
exchange,  describing  it  in  terms  not  to  be 
mistaken,  and  promising  to  accept  it,  is,  if 
shown  to  the  person  who  afterwards  takes 
the  bill  for  a  pre-existing  debt  on  the  credit 
of  the  letter,  a  virtual  acceptance,  binding 
the  person  who  makes  the  promise.  Cool- 
idge  ▼.  Payson,  2  Wheat.  66,  4:  185 
Boyce  v.  Edwards,  4  Pet.  Ill,  7:  799 
Schinunelpennich  v.  Bayard,  1  Pet.  264, 

7:  138 
Diat4»oui$hed  In  Bank  of  Seneca  ▼.  First  Nat. 
Bank,  105  Mo.  App.  726,  78  8.  W.  1092 — 
Overman  ▼.  Hoboken  City  Bank.  30  N.  J.  L. 
09 — Henrietta  Nat.  Bank  v.  SUte  Nat.  Bank, 
80  Tex.  651,  26  Am.  St.  Rep.  778,  16  8.  W. 
821. 
Cited  In  Boyce  v.  Edwards,  4  Pet.  121,  7  U  ed. 
803— Espy  V.  First  Nat.  Bank,  18  Wall.  820. 
21  L.  ed.  951 — Baring  V.  Lyman,  1  Story,  414, 
Fed.  Cas.  No.  983 — Bayard  v.  Lathy,  2  Mc- 
Lean, 463,  Fed.  Cas.  No.  1.131 — Cassel  ▼. 
Dows,  1  BiJitchf.  340,  Fed.  Cas.  No.  2,502 — 
Morse  V.  Massachusetts  Nat.  Bank,  Holmes, 
215,  Fed.  rn«  No  o,R'»7— Ogden  t.  GIIUbc- 
ham,  Baldw.  44,  Fed.  Caa.  No.  10,4 ."»« — K"^ 
sell  ▼.  WlKgln,  2  Story.  237.  Fed.  Cas.  No.  12.- 
166 — Wildes  ▼.  Savage,  1  Story.  27,  Fed.  Cmm. 
No.  17,653 — State  Nat.  Bank  v.  Young.  5  Mc- 
Crary,  14,  14  Fed.  890— Garret taon  v.  North 
Atchison  Bank,  7  L.R.A.  431,  39  Fed.  168 — 
Garrettaon  v.  North  Atchison  Bank,  47  Fed. 
870 — Exchange  Bank  t.  Hubbard.  10  C.  C  Ju 
298,  26  U.  S.  App.  133.  62  Fed.  115 — Kennedy 
V.  Geddes,  8  Port.  (Ala.)  267.  33  Am.  Dee. 
289 — Smith  v.  Ledyard,  49  Ala.  282 — Jaxnes 
V.  E.  G.  Lyons  Co.  134  Cal.  ^03,  66  Pac.  210 
— Fowler  v.  McPhee,  13  Co:o.  App.  191.  M 
Pac.  1118 — Brush  v.  Scrlbner,  11  Conn.  408, 
29  Am.  Dec.  303 — Vance  ▼.  Ward.  2  Dana, 
96 — Nelson  v.  First  Nat.  Bank.  48  111.  38.  95 
Am.  Dec.  510 — Coffman  v.  Clarinda  Nat. 
Bank  33  111.  App.  643— Von  Phul  v.  Sloan, 
2  Rob.  (La.)  140.  38  Am.  Dec.  207— David- 
son V.  Keye«.  2  Rob.  (La.)  257.  38  Am.  Dec. 
209 — Carrollton  Bank  v.  Tayleur.  16  \m.  499, 
35  Am.  Dec.  219 — Talmadge  v.  Williams,  27 
lA.  Ann.  655 — Plummer  v.  Lyman.  49  Me. 
233 — Lewis  v.  Kramer,  3  Md.  289 — Baltimore 
Franklin  Bank  v.  Lynch.  52  Md.  278.  36  Am. 
Rep.  375 — First  Nat.  Bank  v.  Clark.  61  Md. 
407.  48  Am.  Rep.  114— Carnegie  v.  Morrison. 
2  Met.  406— Murdock  v.  Mills.  11  Met.  10 — 
Storer  v.  Logan.  9  Mass.  5H— Putnam  Nat. 
Bank  v.  Snow.  172  Mass.  576,  52  N.  R.  1079 
— Blssell  v.  Lewis,  4  Mich.  459 — W^oodard  ▼. 
Griffiths-Marshall  Grain  C.  Co.  43  Minn.  263, 
45  N.  W.  433 — Bank  of  Atchison  County  ▼. 
J.  C.  Bohart  Commission  Co.  84  Mo.  App. 
423— Bank  of  Seneca  v.  First  Nat  Bank,  105 
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Mo.  App.  725,  78  S.  W.  1092— Williams  y. 
Wlnans,  14  N.  J.  L.  343 — Overman  v.  Hobo- 
ken  City  Bank,  30  N.  J.  L.  69 — Krakaner  y. 
Chapman,  16  App.  Div.  12^  45  N.  Y.  Supp. 
127 — Ulster  County  Bank  v.  McFnrlan,  3 
Denio,  557 — Blrckhead  v.  Brown,  5  III  11,  643 
— Evansville  Nat.  Bank  v.  KauCmann,  24 
Hun,  614 — Parker  v.  Greele,  2  Wend.  548 — 
Oreele  r.  Parker,  5  Wend.  420 — Wardell  T. 
Howell,  9  Wend,  172 — Greele  v.  Parker,  5 
Wend.  419 — Lonsdale  v.  Lafayette  Bank,  18 
Ohio.  140 — Cunningham  t.  Shaw,  7  Pa.  408 
— Cabada  v.  De  Jough,  1  W.  N.  C.  343 — Ste- 
man  v.  Harrison,  42  Pa.  58,  82  Am.  Dec.  491 
— Polk  V.  Williams,  102  Tenn.  373,  52  S.  W. 
34 — Roman  v.  De  La  Serna,  40  Tez.  316 — 
Henrietta  Nat.  Bank  t.  State  Nat.  Bank,  80 
Tez.  651,  26  Am.  St.  Rep.  778,  16  S.  W.  321. 

60.  A  letter  written  by  the  drawees  of  a 
bill,  containing  the  following  words:  "H. 
is  authorized  to  draw  on  us  for  the  amount 
of  any  lots  of  cotton  which  he  may  buy 
and  ship  to  us;  such  bills  will  be  duly  hon- 
ored," is  not  binding  on  the  drawees  as  an 
acceptance,  as  it  is  but  a  general  authority, 
and  does  not  describe  any  particular  bill  in 
terms  not  to  be  mistaken.  Boyce  v.  Ed- 
wards, 4  Pet.  Ill,  7:  799 
Cited  in  Cassel  t.  Dows,  1  Blatchf.  340,   Fed. 

Cas.  No.  2,502 — Russell  v.  Wlggin,  2  Story, 
240,  Fed.  Cas.  No.  12,165— Nelson  y.  First 
Nat.  Bank,  48  HI.  39,  95  Am.  Dec.  510— 
Von  Phul  T.  Sloan,  2  Rob.  (La.)  150,  38  Am. 
Dec.  207 — Bank  of  Atchison  County  t.  J.  C. 
Bohart  Commission  Co.  84  Mo.  App.  424 — 
Ulster  County  Bank  t.  McFarlan,  3  Den.  557 
— Westherg  t.  Chicago  Lumber  &  Coal  Co.  117 
Wis.  592,  94  N.  W.  672. 

61.  A  letter  of  credit  and  an  agreement 
supplemental  thereto,  which  authorize  bills 
to  be  drawn  on  New  York,  will  not  cover 
bills  drawn  on  London  for  a  part  of  the 
same  shipments  for  which  the  bills  on  New 
York  were  to  be  drawn,  where  no  notice 
was  given  to  the  writer.  Edmondston  v. 
Drake,  5  Pet.  624,  8:  251 
Cited  in  Greenville  v.  Ormand,  51  S.  C.  126,  28 

8.  E.  147. 

Parol  promise. 

What    Law    Governs,    see    Conflict    of 
Laws,  47. 

62.  A  parol  acceptance  and  a  parol  prom- 
ise to  accept  are  valid  in  Illinois;  and  one 
who  promises,  in  writing  or  by  parol,  to 
accept  a  particular  bill  of  exchange,  and 
thereby  induces  another  to  advance  money 
upon  it,  must  make  good  his  promise.  Scud- 
der  V.  Union  Nat.  Bank,  91  U.  S.  406, 

23:  245 

Hall  V.  Cordell,  142  U.  S.  116,  12  Sup.  Ct 

Rep.   154,  35:956 

—  Bdltorlal  note. 

[Oral  promise  to  accept  bill  or  order.  26 
LJK.A.  620.] 

Obligation  to  accept. 

63.  A  merchant  has  a  right,  by  the  usage 
of  trade,  to  draw  on  effects  placed  in  the 
bands  of  the  drawee  by  shipment;  and  the 
consignee  must  pav  the  bills,  if  the  ship- 
ment places  funds  in  his  hands.  Schimmel- 
pennich  v.  Bayrd,  1  Pet.  264,  7:  138 

64.  The  drawees  are  not  bound  to  accept 
U.  S;  Dig.— 63 


a  bill  of  exchange  drawn  by  their  agent, 
under  restrictions,  on  shipments  made  by 
a  third  person  to  them,  in  which  they  were 
interested,  where  the  shipper  did  not  order 
the  proceeds  of  the  shipment  to  be  applied 
to  the  bill.  Schimmelpennich  v.  Bayard,  1 
Pet.   264,  7:  138 

Distinguished  in  Merchants*  Bank  v.  Grlswold, 
72  N.  Y.  470,  28  Am.  Rep.  159. 

Cited  In  Talmadge  v.  Williams,  27   La.  Ann. 
655. 

65.  Where  a  firm  in  Chicago  notified  a 
bank  in  Quincy  that  thereafter  they  would 
accept  drafts  drawn  on  them  only  on  actual 
consignments,  and  the  cashier  wrote  the 
firm  in  effect  that  the  bank  would  protect 
itself, — ^Held,  that  the  firm  was  not  liable 
for  a  draft  on  them  not  drawn  on  an  ac- 
tual consignment.  First  Nat.  Bank  v.  Hall 
(National  Bank  v.  Hall)   101  U.  S.  43, 

25:  822 

66.  The  drawee  may  protest  bills  which 
are  drawn  upon  him  in  excess  of  funds  in 
his  hands  belonging  to  the  drawer.  Tlie 
currency  which  a  merchant  may  give  to 
bills  drawn  on  him  by  a  correspondent,  by 
payment  of  such  bills,  does  not  deprive  him 
of  the  security  he  has  a  right  to,  by  refus- 
ing his  acceptance  of  other  bills  so  drawn. 
Parsons  v.  Armor,  3  Pet.  413,  7:  724 
Cited  m  Coolidge  v.  Mills.  11  Met.  15— Michi- 
gan State  Bank  v.  Leavenworth,  28  Vt.  221. 


///.  Indorsement  and  Transfers;  Guar- 

antff. 

a.  In  General. 

Negotiability  Generally,  see  supra,  I.  f. 

Holder  Inserting  Direction  Over  Blank  In- 
dorsement as  Indorser,  see  Alteration 
of  Instruments,  10a. 

Equitable  Assignment  by  Heirs  of  Payee, 
see  Assignment,  27. 

■Mere  Possession  of  Unaccepted  Bill  as  Proof 
of  Equitable  Assignment  of  Debt,  see 
Assignment,  31. 

Certificate  of  Deposit  as  Equitable  Assign- 
ment, see  Assignment,  34. 

Indorsement  by  Bank  Cashiers,  see  Banks, 
59-61,  65. 

Bank's  Authority  to  Transfer  Note,  see 
Banks,  175,  176. 

Disability  of  Transferees  to  Sue  in  Federal 
Court  on  Ground  of  Diverse  Citizen- 
ship, see  Courts,  V.  c,  3,  d,  6. 

Usage  as  to,  see  Custom  and  Usage,  31. 

Parol  Evidence  of  Custom  to  Vary  Indorse- 
ment, see  Evidence,  1465. 

Parol  Evidence  of  Collateral  Agreement, 
see  Evidence,  1514. 

Parol  Evidence  to  Vary  Contract  of  In- 
dorsement, see  Evidence,  1673,  1676. 

Parol  Evidence  to  Show  Date  of  Indorse- 
ment, see  Evidence,  1708. 

Assignment  or  Indorsement  as  Sufficient  Ev- 
idence of  the  Fact,  see  Evidence,  2541. 

Variance  Between  Allegations  and  Proofi 
see  Evidence,  2759. 
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Validity  of  Transfer  by  Heirs  or  Distrib- 
utees of  Payee,  see  Executors  and  Ad- 
ministrators, 1. 

Bills  and  Notes  as  Payment  Generally,  see 
Payment,  II.  b,  2. 

Stamp  Not  Required  on  Indorsement,  see 
Internal  Revenue,  230. 

Subrogation  of  Makers'  Rights  in  Mortgage 
Given  by  Accommodation  Indorsers,  see 
Subrogation,  12. 

Competency  of  Admissions  to  Show  Transfer 
as  Question  for  Jury,  see  Trial,  97-100. 

Question  of  Law  or  Fact  as  to  Indorsement, 
see  Trial,  313,  314. 

Competency  of  Indorser  as  Witness,  see  Wit- 
nesses, 40,  45,  47,  48,  128,  129. 

Transfer  of  Bills  of  Lading,  see  Bills  of 
Lading,  II. 

67.  On  payment  of  a  bill  of  exchange  by 
the  indorser,  it  does  not  cease  to  be  as- 
signable.    McCarty  v.  Roots,  21  How.  432, 

16:  162 

Editorial  note. 

[Liability  for  transfer  to  bona  fide  holder 
BO  as  to  cut  off  defenses.    27  L.R.A.  519.] 

Consideration. 

Presumptions  and  Burden  of  Proof,  see 
Evidence,  644,     645,  647. 

Parol  Evidence  to  Disprove,  see  Evi- 
dence, 1652. 

Allegations  as  to,  see  Pleading,  490. 

Usury  in.  see  Usury,  40,  41,  85,  92,  96, 
99,  124,  136. 

68.  The  indorser  of  a  promissory  note 
who  receives  no  value  for  his  indorsement 
from  a  subsequent  indorser,  or  from  the 
drawer,  cannot  set  up  the  want  of  consid- 
eration received  by  himself.  The  payment 
of  money  to  the  maker  is  a  sufficient  con- 
sideration. Yeaton  v.  Bank  of  Alexandria, 
5  Cranch.  49,  3:  33 
Cited   In   .Tones  v.   Berryhlll,   25   Iowa,   298 — 

Central  Bank  v.  Davis,  19  Pick,  376. 

69.  Sufficient  consideration  to  support  an 
accommodation  indorsement  is  found  in  the 
credit  given  to  the  maker  in  reliance  there- 
on. Violett  V,  Patton,  5  Cranch,  142,  3:  61 
Cited    in    Yeaton    v.    Bank    of    Alexandria,    5 

Cranch,  50,  3  L.  ed.  34 — Michigan  Ins.  Bank 
V.  Eldred,  9  Wall.  552,  19  L.  ed.  766— Ma- 
srruder  v.  McDonald,  3  Cranch,  C.  C.  310, 
Fed.  Cas.  No.  8,965 — Offntt  v.  Hall,  1  Cranch, 
C.  C.  572,  Fed.  Cas.  No.  10,450 — Israel  v. 
Gale.  23  C.  C.  A.  276,  45  U.  S.  App.  219, 
77  Fed.  534 — Jones  v.  Berryhlll,  25  Iowa, 
300 — Breckenrldj?e  v.  Lewis,  84  Me.  356,  30 
Am.  St.  Rep.  353,  24  Atl.  864 — Central  Bank 
V.  Davis,  19  Pick.  375 — Hunter  v.  Hempstead, 
1  Mo.  70,  13  Am.  Dec.  468— Bank  of  United 
States  V.  Jackson,  9  Leigh,  238. 

70.  The  consideration  paid  to  the  maker 
is  imputed  to  the  accommodation  indorser 
to  support  his  contract  of  indorsement. 
Bank  of  United  States  v.  VVeisiger,  2  Pet. 
331,  7: 441 

Forgrecl  indorsement. 

Estoppel  to  Dispute,  see  infra,  272. 

71.  A  forged  indorsement  cannot  transfer 
anv  interest  in  a  bill  of  exchange;  and  the 


holder,  therefore,  lias  no  right  to  demand 
the  money.  Hortsman  v.  Henshaw,  11  Uow. 
177,  13:  653 

Cited  In  Rogers  v.  Ware,  2  Neb.  51 — Smith  ▼. 
Boyer,  41  How.  Pr.  259. 

&.  lAahility  of  Indorser. 

1,  In  Cfeneral, 

At  Law  or  in  Equity,  see  infra,  339,  340. 

Claim  Provable  in  Bankruptcy,  see  Bank- 
ruptcy, 344. 

As  to  Federal  Courts  Following  State  Stat- 
ute,   see    Courts,    1890a. 

Parol  Evidence  to  Show  Character  of  Part- 
ners' Liability,  see  Evidence,  1698. 

Conclusiveness  of  Judgment  as  to  Agpree- 
ment  for  Nonliability,  see  Judgment, 
531. 

Liability  to  Indorsee  in  Case  of  Usury,  see 
Usury,  92. 

See  also  infra,  115,  262,  264,  265. 

72.  The  liability  of  a  party  to  a  bill  of 
exchange  has  been  fixed  on  certain  pTinciple<> 
which  are  essential  to  the  credit  and  circu 
lation  of  such  paper,  and  these  principle> 
cannot  now  be  departed  from.  Bank  o'' 
United  States  v.  Dunn,  6  Pet  51,  8:  316 
Cited  In  Metzerott  v.  Ward,  10  App.  D.  C.  524— 

8tubbs  V.   Goodall,  4  Ga.   109 — Bank  of   St. 
Marys  v.  Mumford,  6  Ga.  64 — Sooy  v.  State. 
89  N.  J.  L.  149 — Dye  v.  Scott,  35  Ohio  Si 
198,  35  Am.  Rep.  604 — Martin  v.  Lewis.  :u* 
Gratt.  683,  82  Am.  Rep.  682. 

73.  The  liability  of  the  indorser  of  a  bill 
of  exchange  attaches  when  the  drawee  re- 
fuses to  accept,  or,  having  accepted,  fails  to 
pay;  and  an  indorser  before  the  bill  has 
been  presented  for  acceptance  is  not  diis- 
tinguishable  from  the  drawer,  in  regard  to 
su(£  liability.     Evans  v.   Gee,   11   Pet   80. 

9:  639 

74.  An  indorsement  creates  a  contract  be- 
tween the  indorser  and  indorsee,  upon  which 
action  may  be  brought.  Young  v.  Brvan, 
6  Wheat.  146,  5:' 228 
Cited  in  Towne  v.  Smith,  1  Woodb.  ft  M.  119, 

Fed.    Cas.    No.    14,115 — Broon    v.    Hull,    3.t 
Gratt.  29. 

75.  An  assignor  of  a  promissory  note  is 
liable  to  the  assignee  upon  a  promise  im- 
plied in  law.  Mandeville  ▼.  Riddle,  1 
Uranch,  290,  2:  112 
Cited  in  Hurd  v.  Hall,  12  Wis.  136. 

76.  The  liability  of  an  indorser  of  a  nego- 
tiable instrument  is  based  upon  an  implied 
promise  in  the  absence  of  express  ag^ree- 
ment.    Riddle  v.  Mandeville,  5  Cranch,  322, 

3:  114 
Cited  in    Djane   v.   Scholfield,   6   Leigh,   396 — 
Walker  v.  Henry,  36  W.  Va.  110,  14  S.  B. 
440. 

77.  An  indorser  of  a  promissory  note  in 
Virginia,  prior  to  statute,  was  liable  to  his 
indorsee  only  upon  an  implied  promise  to 
pay  the  note  if,  by  due  diligence,  it  could 
not  be  collected  from  the  maker.  Yeaton 
V.  Bank  of  Alexandria,  5  Cranch,  49,  3:  S3 
Cited  in  Magruder  v.  McDonald,  3  Crandw  C 
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C.  310,  Fed.  Cas.  No.  8,966 — Caton  v.  Lenox, 
5  Rand.  (Va.)  42 — ^Long  v.  Pence,  93  Va. 
587,  25  S.  E.  693 — Hard  ▼.  Hall,  12  Wis. 
13a. 

78.  The  indoraement  of  a  note  is  a  Bub- 
sequent,  independent  contract  by  which  the 
indorser  agrees  to  pay  the  note  to  its  holder 
upon  due  presentment,  demand,  and  notice 
of  dishonor.     Ross  v.  Jones,  22  WalL  576, 

22:  730 

Cited  in  Williams  v.  Rlvercomh,  31  Ark.  295 — 

German  Bank  v.  De  Shon,  41  Ark.  339 — Van 

Winkle   Gin.    &   Machinery    Co.    v.    Citizens* 

Bank,  89  Tex.  152,  33  S.  W.  862. 

79.  A  bill  of  exchange  is  taken  as  much 
on  the  credit  of  the  indorser  as  of  the 
drawer;  and  the  indorsement  is  a  new  and 
substantive  contract.  Slacum  v.  Pomery,  6 
Cranch,  221,  3;  205 
Cited  In  De  Hass  v.  Dibert,  30  L.R.A.  192,  17 

C.  C.  A.  82,  28  U.  S.  App.  559,  70  Fed.  230 
— Tevls  V.  Young,  1  Met.  (Ky.)  209.  71  Am. 
Dec.  474 — Williams  v.  Wall,  60  Mo.  321 — 
Dow  V.  Rowel  1.  12  N.  H.  51— Hicks  v.  Wlrth, 
10  ITow.  Pr.  558 — Seymour  v.  Van  Slyck,  8 
Wend.  421 — Case  v.  Heffner,  10  Ohio,  184 — 
Poage  V.  State,  3  Ohio.  St.  233. 

80.  Since  a  first  indorser  undertakes  that 
the  maker  will  pay  the  note,  or  that  he,  if 
due  diligence  be  used,  will  pay  it  for  him, 
he  is  responsible  to  every  holder,  and  to 
rveiy  person  whose  name  is  on  the  note 
<?>:b8equent  to  his  own,  and  who  has  been 
compelled  to  pay  its  amount.  M'Donald  v. 
Mnfirruder,  3  Pet.  470,  7:  744 
Distinouished  In  Flint  v.  Day,  9  Vt.  348. 

f  ilrd  in  Root  v.  Wallace,  4  McTiCan,  9,  Fed.  Cas. 
No.  12,03»— Klrschner  v.  Conklln.  40  Conn. 
81 — Stile 3  V.  Eastman,  1  Ga.  213 — Coolldge 
V.  Wlgpin,  62  Me.  572 — Johnson  v.  Crane,  16 
N.  H.  75 — Horn  v.  Thompson,  31  N.  H.  569 
— Dygert  v.  Gros,  9  Barb.  511 — Moynihan  v. 
McKeon,  16  Misc.  345,  38  N.  Y.  Supp.  61 — 
Aiken  ▼.  Barkley,  2  Speers,  L.  751,  42  Am. 
Dec.  897— -McCrady  v.  Jones,  44  S.  C.  409, 
22  8.  B.  414 — Marr  v.  Johnson,  9  Yerg.  4 — 
Farmers*  &  M.  Bank,  v.  Rathbone,  26  Vt.  35. 
58  Am.  Dec.  200 — Hopkins  v.  Richardson,  9 
Gratt.  .495. 

81.  An  indorsement  is  no  release  to  the 
previous  indorsers,  and  the  ultimate  as- 
signee is  entitled  to  the  benefit  of  their  lia- 
bility. Bank  of  United  States  v.  Weisiger, 
2  Pet.  331,  7:441 
Cited  in  Clifford  ▼.  Keating,  4  111.  252 — Tumey 

V.  Hunt,  8  B.  Mon.  408. 

82.  A  prior  indorser  is,  in  the  regular 
course  of  business,  liable  to  his  indorsee,  al- 
though that  indorsee  may  have  afterwards 
indorsed  the  note,  if  he  tak^  it  up  and 
again  becomes  the  holder.  McDonald  v. 
Magruder,   3   Pet  470,  7:  744 

Editorial  note. 

[Liability  of  indorser  who,  after  receiving 
reindorsement,  transfers  the  note  for  value 
without  canceling  his  indorsement.  10 
L.R.A.    (N.S.)    260.] 

Contribution  between  indorsers. 

Parol    Evidence   of    Agreement   to    Di- 
vide Loss,  see  Evidence,  1519. 
Sec  also  infra,  86. 

83.  The  various  indorsers  to  an  accommo- 


dation bill  or  note  are  not^  nnless  by  special 
agreement,  bound  to  pay  in  equal  propor- 
tions as  cosureties.  McCarty  v.  Roots,  21 
How.   432,  16:  162 

Cited  in  Gillespie  v.  Campbell,  6  L.R.A.  700, 
39  Fed.  726 — Post  v.  Tradesmen's  Bank,  28 
Conn.  430 — Preston  v.  Gould,  64  Iowa,  47, 
19  N.  W.  834 — Egbert  v.  Hanson,  34  Misc. 
597,  70  N.  Y.  Supp.  383 — Montgomery  ▼. 
Page,  29  Or.  320,  44  Pac.  689. 

84.  A  parol  contract  between  two  indor- 
sers, that  they  will  divide  between  them  any 
loss  that  occurs,  is  valid  and  binding.  Phil- 
lips V.  Preston,  5  How.  278,  12:  152 
Cited  in  Sohler  v.  Merrll,  3  Woodb.  &  M.  183, 

Fed.  Cas.  No.  13,158 — Gillespie  v.  Campbell,, 
6  L.R.A.  700,  39  Fed.  726 — Smith  v.  Morrill, 
54  Me.  50 — Harrah  v.  Doherty,  111  Mich. 
177,  69  N.  W.  242 — Cramer  v.  Redman,  10 
Wyo.  340,  68  Pac.  1003. 

85.  A  joint  indorser  who  has  paid  more 
than  his  share  of  a  protested  bill,  which,  by 
statute,  ranks  as  a  judgment,  has  a  right 
to  the  lien  to  enforce  contribution  from  his 
co-indorser.  Lidderdale  v.  Robinson,  12 
Wheat.  594,  6:  740 

Accommodation  indorsers* 

Consideration  for  Accommodation  En- 
dorsement,  see   supra,   69,   70. 

Endorsement  At  or  Before  Delivery 
Generally,  see  infra,  III.  b.  2. 

Procedure  to  Discharge  by  Composition 
Proceedings  in  Bankruptcy,  see 
Bankrupt^,  448. 

Presumption  of  Accommodation  In- 
dorsement, see  Evidence,  641. 

See  also  infra,  94,  134,  332,  348,  360; 
Evidence,  260. 

85.  The  first  accommodation  indorser  can- 
not recover  from  the  second  accommoda- 
tion indorser  as  cosurety  the  moiety  of  the 
amount  of  a  note  which  the  former  ,has 
been  compelled  to  pay  in  full,  where  no 
agreement  for  joint  liability  was  entered 
into  between  them.  M'Donald  v.  Magruder, 
3   Pet.  470,  7:  744 

Distinguished  in  Pitkin  v.  Flanagan,  28  Vt.  166, 

56  Am.  Dec.  61. 

Cited  in  Phillips  v.  Preston,  5  How.  1:92.  12  L. 
ed.  158 — McCarty  v.  Roots,  21  How.  437.  16 
L.  'ed.  164 — Gillespie  v.  Campbell.  5  L.R.A. 
700,  39  Fed.  726 — Buscher  v.  Murray,  21  D. 
C.  615 — Harshman  v.  Armstrong,  43  Ind.  131 
— Armstrong  v.  Harshman,  61  Ind.  TiO.  ii8  Am. 
Rep.  66r — Easterly  v.  Barber,  66  N.  Y.  437 — 
Montgomery  v.  Page,  29  Or.  329,  44  Pac.  689 
— Faulkner  y.  Thomas,  48  W.  Va.  152,  35 
S.  E.  915. 

87.  A  second  accomodation  indorser  is  not 
liable  to  a  first  accommodation  indorser  who 
has  taken  up  the  note,  where  the  first  in- 
dorser gives  his  name  on  the  faith  of  the 
maker  only.  M'Donald  v.  Maginider,  3  Pet. 
470,  7: 744 

88.  In  Missouri  he  who  writes  his  name 
on  the  back  of  a  note  of  which  he  is  neither 
maker  nor  payee  is  prima  facie  liable  as  a 
joint  maker.  Andrews  v.  Congar,  131  U.  8. 
clxxxiii.  Appx.  and  26:  90 

—  Editorial  note. 

'     [Liability  of  bank  as  accommodation  in- 
'  dorser,  23  L.R^.  838.] 
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2.  Indorsement  at  or  "before  Delivery, 

Liability  of  Accommodsition  Indorsers  Gen- 

er.illy,   see  supra,   86-88. 
See  also  infra,  135. 

89.  The  presumption  of  Law  is  that  an 
indorsement  without  date  was  made  at  the 
time  the  bill  or  note  was  executed, 
and  before  the  same  was  negotiated.  Michi- 
gan Ins.  Bank.  v.  Eldred,  9  Wall.  544, 

19:  763 

90.  When  a  promissory  note  made  paya- 
ble to  a  particular  person  or  order  is  first 
indorsed  by  a  third  person,  such  third  per- 
son is  held  to  be  an  original  promisor,  guar- 
antor, or  indorser,  according  to  the  nature 
of  the  transaction  and  the  understanding  of 
the  parties.     Good  v.  Martin,  95  U.  S.  90, 

24:  341 

Key  V.  Simpson,  22  How.  341,  16:  260 

Cited  in  Good  v.  Martin,  95  U.  S.  04,  24  L.  ed. 
343— Shepherd  v.  May,  115  U.  S,  511,  29  L. 
ed.  457,  6  Sup.  Ct.  Rep.  119 — Bank  of  BHtlsh 
N.  A.  V.  ElllB,  6  Sawy.  101,  Fed.  Cas.  No.  859 
— Lamoille  County  Nat.  Bauk  v.  Stevens,  107 
Fed.  247— Carter  t.  Long  Bros.  125  Ala.  289, 
28  So.  74 — Flsk  r.  Reser,  19  Colo.  95,  84 
Pac.  572— MetjBerott  t.  Ward,  10  App.  D.  C. 
524 — Pool  V.  An^'— son,  116  Ind.  91.  1  L.R.A. 
713,  18  N.  E.  •  15 — Preston  y.  Gould,  64 
Iowa.  48,  19  N.  W.  834— Mulvane  v.  Sedgley. 

63  Kan.  121,  55  L.R.A.  557,  64  Pac.  1038— 
Way  V.  Butterworth,  108  Mass.  613 — Farwell 
V.  Ensign,  66  Mich.  604,  33  N.  W.  734— Peter- 
son T.  Russell.  62  Minn.  223,  29  L.R.A.  613. 

64  Am.  St.  Rep.  634,  64  N.  W.  665 — Pratt 
V.  Conway,  148  Mo.  296,  71  Am.  St.  Rep.  602, 
49  S.  W.  1028 — Chaddock  ▼.  Vanness.  36  N. 
J.  L.  523,  10  Am.  Rep.  256 — RiTers  y..  Thom- 
as, 1  Lea.  661,  27  Am.  Rep.  784 — ^Harding  t. 
Waters,  6  Lea,  331 — Morrison  Lumber  Co.  t. 
Lookout  Mountain  Hotel  Co.  92  Tenn.  9,  20 
S.  W.  292 — Bank  of  Jamaica  t.  Jefferson,  92 
Tenn.  540,  36  Am.  St.  Rep.  100.  22  8.  W. 
211 — Woodward  v.  Foster,  18  Gratt.  212 — 
Young  T.  Sehon,  63  W.  Va.  129,  62  L.R.A. 
501.  07  Am.  St.  Rep.  970,  44  8.  E.  186 — 
Cady  Y.  Shepard,  12  Wis.  648. 

91.  One  who  places  hia  name  on  the  back 
of  a  note  at  the  request  of  one  advancing 
money  on  it  before  the  loan  is  made  ia  an 
indorser.     Yeager   v.   Farwell,   13   Wall.   6, 

20:  476 

92.  If  the  note  was  intended  for  discount, 
and  the  indorser  put  hia  name  on  the  back 
of  it  with  the  understanding  of  all  the  par- 
ties that  his  indorsement  would  be  inopera- 
tive until  it  waa  indoraed  by  the  payee,  he 
would  then  be  liable  only  aa  a  second  in- 
dorser, and  as  such  would  be  entitled  to 
the  privileges  which  belong  to  such  indors- 
ers. Good  y.  Martin,  95  U.  S.  90,  24:  341 
Key  V.  Simpson,  22  How.  341,  16:  260 
Cited  in   Perry  v.  Friend.  57  Ark.  440.  21   8. 

W.  10C6 — Atkinson  v.  Bennet,  108  Ga.  611, 
80  8.  E.  699 — Grenscl  v.  Hubbard,  61  Mich. 
98,  47  Am.  Rep.  649,  16  N.  W.  248 — Heiden- 
heimer  v.  Blumenkron,  66  Tex.  313 — Barton 
V.  Hansford,  10  W.  Va.  480,  27  Am.  Rep. 
671. 

98.  One  who  signs  hia  name  on  the  back 
of  a  note  before  it  \b  delivered  to  the  payee, 


as  towards  the  payee  or  a  subsequent  In- 
dorsement of  the  note,  is  a  joint  maker 
rather  than  an  indorser.  Bendey  v.  Town- 
send,  109  U.  S.  665,  3  Sup.  Ct.  Rep.  482, 

27:  1065 
Cited  in  Phipps  v.  Harding  (Hudson  Furniture 

Co.  v    Harding)    30  L.R.A.  .'ilS.  17  C.  C.  A. 

206,  34  U.  S.  App.  148,  70  Fed.  471— Melton 

V.  Brown,  25  Fla.  463,  6  So.  211 — Camp  v. 

First  Nat.  Bank.  44  Fla.  503.  103  Am.   St. 

Rep.  173,  33  So.  241 — Salisbury  v.  First  Nai. 

Bank.  37  Neb.  876,  40  Am.  St.  Rep.  527,  66 

N.  W.  727. 

94.  If  an  indorser  put  his  name  on  the 
back  of  a  note  at  the  time  it  was  jnade, 
as  surety  for  the  maker,  and  for  his  ac- 
commodation, to  give  him  credit  with  the 
payee,  or  if  he  participated  in  the  con- 
sideration for  which  the  note  waa  given. 
he  must  be  considered  as  a  joint  maker  of 
the  note.     Good  v.  Martin,  95  U.  S.  90, 

24:  341 
Rey  V.  Simpson,  22  How.  341,  16:  260 

Cited  in  Bendey  v.  Townsend,  109  U.  S.  C67. 
27  L.  ed.  1066.  3  Sup.  Ct.  Rep.  482 — Cod- 
man  V.  Vermont  &  C.  R.  Co.  17  Blatcbf.  4, 
Fed.  Cas.  No.  2,936— Miller  v.  Rldf(ely.  22 
Fed.  899 — First  Nat.  Bank  v.  Lock-Stitcb 
Fence  Co.  24  Fed.  224 — ^Phippe  v.  Harding 
(Hudson  Furniture  Co.  v.  Harding)  30  L. 
R.  A.  615,  17  C.  C.  A.  206,  84  U.  8.  App. 
148,  70  Fed.  471— Marks  v.  First  Nat.  Bank 
Bank,  79  Ala.  562,  68  Am.  Rep.  620 — John- 
son V.  Tully,  2  Aria.  218,  12  Pac.  65— 
Heise  V.  Bumpass,  40  Ark.  547— German 
Bank  v.  DeShon,  41  Ark.  839 — ^Byers  t. 
Tritch,  12  Colo.  App.  380,  66  Pac.  622 — 
Court  Valhalla  No.  16  F.  of  A.  t.  Olson,  14 
Colo.  App.  247,  69  Pac  883 — ^Portamonth 
8av.  Bank  v.  Wilson,  6  App.  D.  C.  16-— 
Metserott  t.  Ward,  10  App.  D.  C.  624 — 
Chandler  &  T.  Co.  t.  Norwood,  14  App.  D. 
C.  367 — Randle  v.  Davis  Coal  ft  Coke  Co. 
16  App.  D.  C.  869 — ^Melton  t.  Brown,  25 
Fla.  463,  6  So.  211 — Camp  v.  First  Nat. 
Bank,  44  Fla.  503,  103  Am.  8t  Rep.  17S, 
38  So.  241 — Camp  t.  Simmons,  62  Oa.  85 
— Jones  V.  Stoddart,  8  Idaho.  219,  67  Pac. 
660— Sealing  t.  Vanslckle,  74  Ind.  588.  39 
Am.  Rep.  101 — Rogers  v.  Olbta,  24  La.  Ann. 
468 — State  ez  reL  Citizens*  Bank  ▼.  Fund- 
ing Board,  28  La.  Ann.  267 — Metropolitan 
Bank  v.  Mnller,  50  La.  Ann.  1280,  69  Am. 
St.  Rep.  475,  24  So.  296 — Ives  t.  Boeley*  85 
Md.  269,  6  Am.  Bep.  411— Wala  t.  Alba^k. 
37  Md.  409— Buck  v.  Hutchins,  45  Minn. 
272,  47  N.  W.  808— Sallsbary  v.  First  Nat. 
Bank,  87  Neb.  876,  40  Am.  St.  Rep.  527. 
66  N.  W.  727 — ^Absecom  Bldg.  ft  L.  8oc  t. 
Leeds,  60  N.  J.  L.  405,  5  L.R.A.  865.  18 
AU.  82— Ruby  t.  Talbott.  5  N.  M.  257.  3 
L.R.A.  726,  21  Pac.  72 — Good  t.  Martin. 
84  Phila.  Leg.  Int.  420— Johnston  ▼.  Mc- 
Donald, 41  8.  C.  86,  19  8.  E.  65— Latham 
V.  Houston  Flour  Mills,  68  Tex.  ISl,  3  8. 
W.  462 — Barton  v.  American  Nat.  Bank.  ^ 
Tez.  Civ.  App.  227,  29  8.  W.  210— McOee 
T.  Connor,  1  Utah,  96 — Donohoe  Kelly  Bkg. 
Co.  T.  Puget  Sound  8av.  Bank,  13  Wash. 
409,  62  Am.  St.  Bep.  67,  48  Pae.  368— 
Long  T.  Campbell,  87  W.  Va.  674,  17  a.  B. 
197— Parsons  t.  Harrold.  46  W.  Va.  125,  32 
8.  B.  1002. 

95.  Where  persons  placed  their  ntmw  ns 
indoiaers  at  the  inception  of  the  note,  not 
as  a  oollateml  undertaking,  bat  as  joint 
promisors  with  the  maker,  they  nre  as 
much   affected    oy    the    considemtkm    paid 
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by  the  plaintilT,  and  as  clearly  liable  in  the 
character  of  original  promisors,  as  they 
would  have  been  if  they  had'  signed  their 
names  under  the  name  of  the  other  defend- 
ant upon  the  inside  of  the  instrument.  Rey 
V.  Simpson,  22  How.  341,  16:  260 

Good  V.  Martin,  95  U.  S.  90,  24:  341 

Cited  in  Nathan  v.  Sloan,  34  Ark.  527 — Good 
V.  Martin.  1  Colo.  167,  91  Am.  Dec.  706 — 
Baker  r.  Robinson,  63  N.  C.  192 — Wade  ▼. 
Crelghton,  25  Or.  457,  36  Pac.  289. 

Editorial  notes. 

Kiglits  and  liabilities  of  indorser  before 
payee.  16:  260 

[Liability  of  stranger  who  indorses  before 
delivery.     18   LJI.A.  33.] 

3.  Restrictive    Indorsetnenta, 

Parol    Evidence   to   Explain,   see    Evidence, 

1699. 
See  also  infra,  265. 

96.  'An  indorsement  "without  recourse"  is 
not  evidence  of  money  had  and  received  by 
the  indorser  to  the  use  of  the  indorsee. 
Welch  V,  Lindo,  7  Cranch,  159,  3:  301 
Cited  In  Cowles  v.  Harts.  3  Conn.  622 — Wat- 
son ▼.  Cbesire,  18  Iowa,  209,  87  Am.  Dec. 
382. 

97.  An  agreement  in  writing,  that  the  in- 
dorser shall  not  be  held  liable,  and  the  in- 
dorsement, together  are  equivalent  to  an  in- 
dorsement without  recourse  between  the  par- 
ties to  it.     Davis  v.  Brown,  94  U.  S.  423, 

24:204 
died  in  Levy  &  C.  Mule  Co.  t.  Kanirman, 
52  C.  C.  A.  132,  114  Fed.  176— Courtney  v. 
Hogan,  93  111.  104 — New  Blue  Spring  Mill. 
Co.  V.  DeWltt,  65  Kan.  670.  70  Pac.  647 — 
Lebanon  Sav.  Bank  v.  Penney,  44  Minn.  215, 
46  N.  W.  331 — Jones  v.  Matthews,  8  Lea,  87, 
41  Am.  Rep.  633. 

98.  A  special  indorsement  "for  collection" 
on  a  promissory  note  does  not  transfer  the 
ownership  of  the  note  or  its  proceeds  to  the 
indorsee.    Sweeney  v.  Easter,  1  Wall.  166, 

17:  681 
Cited  in  National  Bank  v.  Merchants'  Nat. 
Bank,  91  U.  8.  97,  28  L.  ed.  211— United 
States  V.  American  Exch.  Nat.  Bank,  70  Fed. 
238 — ^Tyson  v.  Western  Nat.  Bank,  77  Md. 
417,  23  L.RA.  162,  26  Atl.  520— United 
States  Nat.  Bank  v.  6eer,  55  Neb.  465,  41 
L.R.A.  444,  70  Am.  St.  Rep.  390,  75  N.  W. 
1088 — Hoffman  v.  First  Nat.  Bank,  46  N.  J. 
L.  607— Wlnfleld  Nat.  Bank  v.  McWllllams, 
9  Okla.  505,  60  Pac.  229 — Freiberg  v.  Stod- 
dard, 161  Pa.  261,  28  Atl.  1111— National 
Bank  v.  Merchants*  Nat.  Bank.  32  Phils.  Leg. 
Int.  421 — Freiberg  v.  Stoddart,  7  Kulp,  158 
— White  V.  Commercial  &  F.  Bank,  60  S.  C. 
125,  38  S.  B.  453 — ^Kempner  v.  Jordan,  8 
Tex.  Civ.  App.  132.  22  S.  W.  1001. 

99.  By  indorsing  a  note  for  collection  the 
owner  does  not  trust  the  bank  to  which  it 
is  placed  with  power  to  dispose  of  it  after 
due.    Foley  ▼.  Smith,  6  Wall.  492,     18:  931 

100.  By  an  indorsement  in  the  followint; 
form,  "Pay  to  A.  or  order  for  account  of 
B,"  A.  becomes  merely  the  agent  of  B.  for 
the  collection  of  the  money,  and  does  not 
acquire  the  title  to  the  paper  or  the  owner- 


ship of  the  money.  Whit«  v.  Miners'  Nat. 
Bank,  102  U.  S.  658,  26:  250 

DistinffuieJied  In  Boyer  v.  Richardson,  52  Neb. 

161,   71    N.    W.   981 — Ayres   v.    Farmers'   & 

M.  Bank,  79  Mo.  425. 

Cited  In  Commercial  Nat.  Bank  v.  Armstrong, 
148  U.  S.  57,  37  L.  ed.  866,  13  Sup.  Ct.  Rep. 
533 — Old  Nat.  Bank  v.  German-American 
Nat.  Bank,  155  U.  S.  562,  39  L.  ed.  262.  15 
Sup.  Ct.  Rep.  221 — Bank  of  the  Metropolis 
V.  First  Nat.  Bank,  22  Blatchf.  60,  19  Fed. 
303 — The  Armstrong,  33  Fed.  408 — Com- 
mercial Nat.  Bank  v.  Armstrong,  39  Fed. 
690 — Fifth  Nat.  Bank  v.  Armstrong,  40 
Fed.  48 — First  Nat.  Bank  v.  Armstrong, 
42  Fed.  197 — Sioux  Nat.  Bank  v.  Cudahy 
Packing  Co.  63  Fed.  808 — United  States  v. 
American  Exchange  Nat.  Bank,  70  Fed.  2Z:i 
— Williams  V.  Jones,  77  Ala.  305 — Peoples' 
Bank  v.  Jefferson  County  Sav.  Bank,  106 
Ala.  533,  54  Am.  St.  Rep.  59,  17  So.  728 — 
Central  R.  Co.  v.  First  Nat.  Bank,  73  Ga. 
385 — Freeman  v.  Exchange  Bank,  87  Ga. 
47,  13  S.  E.  160 — Tyson  v.  Western  Nat. 
Bank,  77  Md.  417,  23  L.R.A.  162,  26  Atl. 
520 — Ditch  V.  Western  Nat.  Bank.  79  Md. 
216,  23  L.R.A.  171,  47  Am.  St.  Rep.  375, 
29  Atl.  138 — Manufacturers'  Nat.  Bank  v. 
Continental  Bank.  148  Mass.  558,  2  L.R.A. 
699,  12  Am.  St.  Rep.  598,  20  N.  E.  193 — 
Roach  V.  St.  Lonla  Type  Foundry,  21  Mo. 
App.  122 — United  States  Nat.  Bank  v.  Geer, 
55  Neb.  465,  41  L.R.A.  444.  70  Am.  St.  Rep. 
390.  75  N.  W.  1088 — National  Butchers  & 
D.  Bank  v.  Hubbell,  117  N.  Y.  393,  7  L.R.A. 
858,  15  Am.  St.  Rep.  516,  22  N.  D.  1031 — 
Com  Exch.  Bank  v.  Farmers'  Nat.  Bank, 
118  N.  Y.  453,  7  L.R.A.  562,  28  N.  B.  923 
— National  City  Bank  v.  Westcott,  118  N.  Y. 
475,  16  Am.  St.  Rep.  771,  28  N.  B.  900— 
Freiberg  v.  Stoddard,  161  Pa.  261,  28  Atl. 
1111— City  Bank  t.  Weiss,  67  Tex.  335,  60 
Am.  Rep.  29,  8  8.  W.  299. 


o.  Diseharge  of  Indorser, 

By  Subsequent  Indorsement,  see  supra,  81. 

Effect  of  Failure  to  P^ve  Note  as  Debt 
against  a  Bankrupt  Estate,  see  infra, 
263. 

Failure  to  Proceed  against  Maker  as  Qround 
for  Injunction  against  Judgment  Con- 
fessed by  Indorser,  see  Injunction,  87. 

101.  The  indorser  of  a  promissory  note  in 
which  no  place  of  payment  is  mentioned  is 
not  relieved  from  payment  because  the 
maker  and  payee  of  the  note  orally  agreed 
at  the  time  of  its  execution  that  it  should 
be  payable  at  a  certain  place,  as  such  agree- 
ment was  a  nullity,  and  therefore  could 
not  alter  the  contract  so  as  to  release  a 
surety.     Specht  v.   Howard,   16  Wall.   564, 

21:348 

102.  The  indorser  of  a  note  is  not  re- 
leased by  refusal  of  the  holder  to  receive 
payment  from  the  maker,  when  such  pay- 
ment would  constitute  an  unlawful  prefer- 
ence under  the  bankrupt  act.  Bartholow  v. 
Bean,  18  Wall.  635,  21:  866 
Diatinguiahed  In   Alderdlce  v.   State  Bank,   11 

Nat.  Bankr.  Bog.  407,  1  Hnghes,  56,  Fed. 
Cas.  No.  154. 
Cited  In  Harmanson  v.  Bain,  1  Hniches,  201, 
Fed.  Cas.  No.  6,072— Swarts  v.  Sle^el,  114 
Fed.  1007 — Re  George  M.  Hill  Co.  66  L.R.A. 
71,  64  C.  C.  A.  565,  130  Fed.  319. 
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Indulgence  generally. 

103.  Simple  indulgence,  given  by  the 
holder  to  the  maker  of  a  note,  or  mere  de- 
lay to  enforce  payment,  without  a  binding 
contract  to  give  time,  will  not,  under  the 
general  rules  of  commercial  law,  discharge 
an  indorser.     Ross  v.  Jones,  22  Wall.  576, 

22:  730 

Cited  in  Franklin  y.  Browning,  54  C.  C.  A.  260, 

117  Fed.  228 — Converse  v.  Cook,  26  Hun,  48. 

104.  A  mere  agreement,  by  the  holder  of 
a  bill  with  the  drawer,  for  delay,  without 
any  consideration  for  it,  and  without  any 
communication  with  or  assent  of  the  in- 
dorser, will  not  discharge  the  latter  after 
he  has  been  fixed  in  his  responsibility  by  the 
refusal  of  the  drawee  and  due  notice  to 
himself.  M'Lemore  v.  Pow«ll,  12  Wheat. 
554,  6: 726 
Cited  in   Bank   of   Mt.   Pleasant   v.   Sprigg,    1 

McLean,  180,  Fed.  Cas.  No.  891 — Bank  of 
United  States  v.  Hatch,  1  McLean,  03,  Fed. 
Cas.  No.  018 — Dennis  v.  Rider,  2  McLean, 
454,  Fed.  Cas.  No.  3,797 — Lockwood  v.  Craw- 
ford, 18  Conn.  376 — Frldenbcrg  v.  Robinson. 
14  Fla.  143 — Howard  v.  Brown,  3  Ga.  630 
— Cooper  v.  Fisher,  7  J.  J.  Marsh.  398 — 
Planters'  Bank  v.  Sellman,  2  Gill  &  J.  233 
— ^Robinson  v.  Godfrey.  2  Mich.  411 — Payne 
V.  Commercial  Bank,  6  Smedes  &  M.  37 — 
Cross  V.  Rowe,  22  N.  H.  83— Clark  v.  Niblo, 
6  Wend.  247 — Atkinson  v.  Talbott,  1  Disney 
(Ohio)  112— Dye  v.  Dye,  21  Ohio  St.  97, 
8  Am.  Rep.  40 — ^Peay  v.  Poston,  10  Yerg. 
113. 

105.  Where  one  of  two  makers  of  a  prom- 
issory note  signs  it  as  surety  for  the  other, 
an  agreement  between  the  holder  and  tlie 
principal  maker  to  extend  the  time  of  pay- 
ment discharges  the  surety,  if  made  with- 
out his  consent;  and  such  discharge  of  the 
surety  without  the  consent  of  the  indorser 
discharges  the  indorser  also.  Bank  of 
Uniontown  v.  Mackey,  140  U.  S.  220,  11 
Sup.  a.  Rep.  844,  35:  485 

106.  An  agreement  by  an  accommodation 
indorser  of  a  note,  that  the  payment  there- 
of may  be  extended,  means  an  extension 
with  the  consent  of  the  makers;  and  an 
extension  made  with  the  consent  of  only 
one  of  two  makers  of  the  note,  so  as  to 
discharge  the  other  and  thereby  increase 
the  liabilities  of  the  indorser  without  his 
consent,  discharges  the  latter.  Bank  of 
Uniontown  v.  Mackey,  140  U.  S.  220,  11 
Sup.  Ct.  Rep.  844,  35:485 

liack  of  diligence  generally. 

Conclusiveness  of  Judgment  as  to,  see 
Judgment,  590. 

107.  He  who  receives  any  note  upon  which 
third  persons  are  responsible,  as  a  condi- 
tional payment  of  a  debt  due  to  himself, 
18  bound  to  use  due  diligence  to  collect  it 
of  the  parties  thereto  at  maturity;  other- 
wise, by  his  laches  the  debt  will  be  dis- 
charged. But  he  is  not  obliged,  in  all  cases, 
to  bring  suit  upon  it.  Clark  v.  Young,  1 
Cranch,  181,  2:74 
Cited  in  Rnssell  v.  Hester,  10  Ala.  536 — Cocke 

▼.  Chaney,  14  Ala.  66 — Ringgold  v.  Newklrk, 
S  Ark.  100— Griffith  v.  GroRan,  12  Cal.  322 
— Stebhtns  v.  Kellogg,  5  Conn.  270 — Watklns 


T.Worthington,  2  Bland,  Ch.  527 — Cochri 
v.  Wheeler,  7  N.  H.  205,  26  Am.  Dec.  732 — 
Whltin  V.  Paul,  13  R.  I.  44 — ^Austin  ▼.  Cui^ 
tls,  31  Vt.  73. 

108.  On  an  agreement  by  the  holder  of  a 
note,  "that  he  should  use  reasonable  and 
due  diligence  to  collect  it  from  the  drawer 
and  prior  indorser  before  resorting  to  the 
last  indorser/'  the  holder  is  bound  to  con- 
ditions beyond  those  which  are  implied  in 
the  ordinary  transfer  and  receipt  of  com- 
mercial paper.  Camden  v.  Doremus.  3 
How.  515,  11:705 
Cited  in  Albright  v.  Texas,  S.  F.  &  N.  R.  Co. 

8  N.  M.  427,  46  Pac.  448. 

109.  If  the  holder  has  obtained  a  judg- 
ment against  the  maker  for  less  than  the 
whole  amount  of  the  note,  in  consequence 
of  an  allowance  of  a  set-off  as  between  the 
maker  and  one  of  the  prior  indorsers,  this 
is  no  bar  to  a  full  recovery  against  the  last 
indorser,  provided  the  holder  has  been 
guilty  of  no  nen^ligence.  Camden  ▼.  Dore- 
mus,  3  How.  5 Id,  11:705 

110.  The  lapse  of  six  and  a  half  months 
from  the  time  a  note  falls  due  to  the  last 
step  in  the  judicial  process  enforcing  pay- 
ment from  the  maker  does  not  show  such 
a  want  of  diligence  as  defeats  the  right  of 
the  holder  to  charge  an  intermediate  in- 
dorser. Bank  of  United  States  v,  Weisijjer, 
2  Pet.  331,  7:  441 

Failure  to  sue. 

Probability  as  to  Effectiveness  of  Suit 
as  Question  for  Jury,  see  Trial,  187. 
See  also  supra,  107. 

111.  By  the  law  of  Kentucky  and  of 
Virginia,  every  reasonable  effort  must  be 
made  to  recover  of  the  drawer  by  suit,  be- 
fore the  assignee  can  have  recourse  against 
the  assignor  or  indorser.  Bank  of  United 
States  v.  Weisiger,  2  Pet.  331,  7:441 
Cited  in   Bank   of   United   States  t.   Tyler,    4 

Pet.  382,  7  L.  ed.  893— Re  Drisco.  14  Nat. 
Bankr.  Reg.  553,  Fed.  Caa  No.  4.086 — 
Pococke  V.  Blount,  6  Mo.  346 — Com.  ex  rel. 
Essex  County  v.  Noyes,  35  Phila.  Leg.  Int. 
341. 

112.  In  Kentucky,  in  order  to  charge  the 
assignor  of  a  note,  the  holder  must  com- 
mence a  suit  against  the  drawer  the  first 
term  after  the  note  becomes  due,  if  a  judg- 
ment could  be  obtained  then.  Bank  of 
United  States  v.  Tyler,  4  Pet.  366,      7:  888 

113.  The  necessity  of  suit  is  the  same, 
although  the  indorser  indorses  to  give 
credit  to  the  note,  and  is  counter  secured 
by  property  pledg^.  Dulany  v.  Hodgkin. 
5  Cranch,  333,  3:  117 
Cited  in  Camden  v.  Doremua,  3  How.  533,   11 

L.  ed.  713 — ^Drane  v.  Scholfleld,  6  Lei^h. 
390. 

114.  An  actual  forbearance  to  sue  a  note. 
without  an  agreement  to  forbear  to  sue. 
does  not  discharge  a  surety  or  an  indorser. 
Bank  of  Uniontown  v.  Mackey,  140  U.  S. 
220,  11  Sup.  Ct.  Rep.  844,  35:  485 

115.  By  a  statute  of  Illinois  the  assign- 
or agrees  to  pay  the  note  if  the  assignee 
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duly  prosecutes  the  maker  tc  insolvency; 
but  if  a  suit  against  the  maker  would  be 
unavailing,  the  assignor  is  equally  liable. 
Wills  V.  Claflin,  92  U.  S.  135,  23:  490 

116.  The  maker's  inflolven?y  renders  a 
suit  against  him  before  charging  an  in- 
dorser,  unnecessary.  Violett  v.  Patton,  5 
Cranch,  142,  3:61 
Camden  v.  Doremus,  3  How.  515,  11:  705 
Cited  in  Camden  t.  Doremus,  8  How.  533,  11 

L.  ed.  713 — Uanna  v.  Pegg,  1  Blackf.  184 — 
Bozell  v.  Hauser,  9  Ind.  524 — Brackett  v. 
Rich,  23  Minn.  488,  23  Am.  Rep.  703— Rico 
V.  McCague,  61  Neb.  870,  86  N.  W.  486— 
Colby  V.  Farwell,  71  N.  H.  84,  51  Atl.  254 
— Morrison  v.  Lovell,  4  W.  Va.  350. 

117.  The  known  insolvency  of  the  maker 
or  his  conduct  in  preventing  a  suit,  may 
constitute  an  excuse  for  not  bringing  a  suit 
to  collect.     Clark  v.  Young,  1  Cranch,  181, 

2:74 
Distinguished  In   Stocking  v.  Conway,  1   Port 
(Ala.)  262. 

Cited  in  Kephart  v.  Butcher,  17  Iowa,  246 — 
Hoffman  v.  Johnson,  1  Bland,  Ch.  107 — -Wat- 
kins  ▼.  Worthlngton,  2  Bland,  Cb.  541. 

118.  Under  the  statute  of  Colorado,  if  the 
maker  of  a  note  is  insolvent,  so  that  a  suit 
against  him  would  be  unavailing,  the  failure 
to  institute  it  will  furnish  no  defense  to  the 
indorser.     Martin  v.  Cole,  104  U.  S.  30, 

26:  647 
Cited  In  Castagno  v.  Carpenter,  14  Colo.  520, 
24  Pac.  392. 

119.  The  insolvency  of  a  maker  or 
drawer  of  a  negotiable  instrument,  which 
will  relieve  its  holder  from  the  necessity 
of  suing  him  before  having  resort  to  an  in- 
dorser, must  be  such  that  neither  the  whole 
nor  any  part  of  the  sum  due  could  have 
been  realized  after  its  maturity  by  suit. 
Violett  V.  Patton,  5  Cranch,  142,  3:  61 
Cited  in  Herald  v.  Scott,  2  Ind.  57 — Smith  v. 

OJerholm,  93  Tex.  36,  53  S.  W.  341. 

120.  The  bank  of  Alexandria  was  empow- 
ered to  sue  the  accommodation  indorser  of 
a  note  negotiable  at  that  bank  without 
first  suing  the  maker  or  proving  him  in- 
solvent, by  Va.  act,  November  23,  1792, 
%  20,  providing  that  when  a  person  indebted 
by  making  or  indorsing  such  a  note  "shall 
refuse  to  or  neglect  to  make  payment  at 
the  time  the  same  may  become  due,  and  a 
suit  shall  thereupon  be  commenced,"  judg- 
ment is  to  be  rendered  in  a  summary  man- 
ner. Yeaton  v.  Bank  of  Alexandria,  5 
Cranch.  49,  3:  33 
Cited  in  Camden  v.  Doremns,  8  How.  533,  11 

L.  ed.  713. 

121.  An  indorser  is  not  a  surety  in  the 
general  sense,  nor  under  a  statute  of  a 
state  which  provides  that  a  surety  in  any 
bill  or  note  may  give  the  holder  notice  in 
writing  to  sue  the  principal,  and  if  the 
holder  fails  to  do  so  within  thirty  days,  the 
surety  shall  be  discharged.  Ross  v.  Jones, 
22  Wall.  576,  22:  730 
Cited  In  Rice  ▼.  Dorrlan,  57  Ark.  544,  22  S. 
»    W.   213 — Maddox  v.   Duncan,    148   Mo.   619, 

41   L.R.A.  583,  65  Am.  St.  Rep.  678.  45  S. 
W.  688 — Hill  v.  Combs,  02  Mo.  App.  253 — 


{      Jenkins  v.    Smith,   21   Misc.   753,   48   N.    Y. 

'  Supp.  126 — First  Nat  Bank  v.  Wood.  71  N. 
Y.  411,  27  Am.  Rep.  66 — McCrady  v.  Jones, 
44  S.  C.  411,  22  S.  B.  414— Shields  v.  Rey- 
nolds, 9  W.  Va.  488— WUlis  v.  WUIls,  42 
W.  Va.  524,  26  S.  E.  515. 

Continnanoe  of  suit. 

122.  In  a  suit  against  the  drawer  and  in- 
dorser of  a  bill  of  exchange,  which  stood 
for  trial  at  an  approaching  term,  an  agree- 
ment between  the  attorney  and  agent  of  the 
holder,  that  it  should  be  continued  with- 
out judgment  until  the  term  after  the  one 
approaching,  if  the  drawer  would  permit  a 
person  in  confinement  under  an  execution 
at  his  suit  to  attend  a  distant  court  as  a 
witness  for  the  holder,  was  an  agreement 
for  a  valuable  consideration,  and  a  virtual 
discharge  of  the  indorser.  Bank  of  United 
States  V.  Hatch,  6  Pet.  250,  8:  387 
Cited  In   Ross  v.   Jones,   22   Wall.  587,   22   L. 

ed.    734 — Bank   of   Mt.    Pleasant  v.    Sprigs:. 

1  McLean,  180,  Fed.  Cas.  No.  891 — Dennis 
V.  Rider,  2  McLean,  454,  Fed.  Cas.  No. 
3,797 — Reeves  v.  Vinacke,  1  McCrary  21ti, 
Fed.  Cas.  No.  11,663 — Tleman  v.  Wood- 
ruff, 5  McLean,  352,  Fed.  Cas.  No.  14,- 
028 — Varnum  v.  Bellamy,  4  McLean,  93, 
Fed.    Cas.    No.    16,886 — Varnum   v.    Mil  ford, 

2  McLean,  76,  Fed.  Cas.  No.  16,890 — 
State  Bank  v.  Wymond,  7  Blackf.  365 — 
Shaw  V.  Binkard,  10  Ind.  228 — McGulre  v. 
Wooldridge,  6  Rob.  (La.)  50 — Buckner  v. 
Watt,  19  La.  213 — Page  v.  Webster,  15  Me. 
255,  33  Am.  Dec.  608 — Lowney  v.  Perham, 
20  Me.  242— Chute  v.  Pattee,  37  Me.  105 — 
Glfford  T.  Allen,  3  Met.  257 — Robinson  v. 
Godfrey,  2  Mich.  411 — Smith  v.  Rice,  27  Mo. 
507,  72  Am.  Dec.  281 — Priest  v.  Watson, 
75  Mo.  315,  42  Am.  Rep.  409 — ^BeU  v.  Mar- 
tin, 18  N.  J.  L.  171— Atkinson  t.  Talbott, 
1  Disney  (Ohio)  112. 

liack  of  execution  and  return. 

123.  Execution  upon  a  judgment  against 
the  maker  of  a  note  must  be  taken  out  by 
the  holder  before  he  can  proceed  against 
his  assignor,  under  the  laws  of  Kentucky. 
Bank  of  United  States  v.  Tyler,  4  Pet.  366, 

7:888 
Cited  In   Bradford  v.   Bishop,   14   Ala.   522 — 
Jacobs  V.  McDonald,  8  Mo.  568. 

124.  The  assignee  of  a  note  shows  no 
lack  of  due  diligence,  within  the  Kentucky 
rule,  sufficient  to  discharge  the  assignor, 
by  failing  to  take  out  immediately  an  exe- 
cution upon  his  judgment  against  the 
maker,  to  make  the  same  returnable  on 
some  rule  day  under  the  Kentucky  practice, 
and  attend  at  the  office  of  the  marshal  to 
watch  its  progress  and  effect.  The  require- 
ment of  diligence  is  satisfied  where  the  exe- 
cution is  teken  out  within  thirty-six  days 
after  judg^^ent,  placed  in  the  hands  of  the 
marshal  within  thirty-one  days  thereafter, 
and  no  period  of  greater  length  is  permitted 
to  elapse  without  an  execution  in  his  hands, 
except  when  writs  of  venditioni  exponas 
were  in  force.  Bank  of  United  States  v. 
Tyler,  4  Pet.  366,  7:  888 
Cited  In  Mansony  v.  United  States  Bank,  4  Ala. 

749 — Watson  v.  Hahn,  1  Colo.  392 — Bishop 
V.  Yeazle,  6  Blackf.  129. 

125.  Even  though  the  indorser  of  a  proni- 
issory   note   is   likened   to   a   surety   ne   is 
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not  discharged  by  the  fact  that  the  holder, 
after  recovering  a  judgment  against  him 
and  the  maker,  recalled  a  fieri  facias  which 
he  had  issued  against  the  maker.  Lenox 
V.   Prout,  3  Wheat.   520,  4:449 

Cited  In  Creath  y.  Sims,  5  How.  200,  12  L. 
ed.  118 — Boss  v.  Jones,  22  Wall.  593,  22  L. 
ed.  736 — Flndlay  y.  Bank  of  United  States, 
2  McLean,  53,  Fed.  Cas.  No.  4,791 — Re  Good- 
win, 5  Dill.  142,  Fed.  Cas.  No.  5,549— King 
y.  Thompson,  3  Cranch,  <C.  C.  147,  Fed.  Cas. 
No.  7,807— Re  Kitzinger,  Fed.  Cas.  No.  7,861 
— Mason  v.  Jones.  1  Hayw.  &  H.  344,  Fed. 
Cas.  No.  9,240 — Carpenter  y.  Deyon,  0  Ala. 
723 — McCrary  y.  Coley,  Ga.  Dec.  Part  1,  105 
— ^Toomer  v.  Dickerson,  37  Ga.  452 — Naylor 
y.  Moody,  3  Blackf.  98 — Page  y.  Webster, 
15  Me.  256.  33  Am.  Dec.  008— McNutt  y. 
Wilcox,  Freem.  Ch.  (Miss.)  118— Davis  v. 
Mikell,  Freem.  Ch.  (Miss.)  570 — Rice  y.  Mor- 
ton,   19    Mo.    285 — Delaplalne   y.    Hitchcock, 

4  Edw.  Ch.  330 — La  Fargc  v.  Herter,  3 
Denio,  159 — Warner  y.  Beardsley,  8  Wend. 
198 — Bay  y.  Tallmadge,  5  Johns.  Ch.  315 — 
Hubbeil  y.  Carpenter,  2  Barb.  487 — Storms 
y.  Thorn,  3  Barb.  317 — Hubbell  y.  Carpenter, 

5  Barb.  527 — Schrocppel  y.  Shaw,  5  Barb. 
598— Bagley  y.  Wallace,  10  Serg.  &  R.  252 
— Manufacturers  &  M.  Bank  y.  Bank  of 
Pennsylvania,  7  Watts  &  S.  842,  42  Am. 
Dec.  240 — Beebe  y.  West  Branch  Bank,  7 
Watts  &  S.  876— Marshall  y.  Aiken,  25  Vt. 
835 — Commercial  Bank  y.  Western  Reserve 
Bank,  11  Ohio,  449,  38  Am.  Dec.  739 — Dun- 
ham v.  Downer,  31  Vt.  263 — Merchants  Nat. 
Bank  v.  Good,  21  W.  Va.  467. 

126.  The  diligent  and  honest  prosecution 
of  a  suit  on  a  note  to  judgment,  with  the 
return  nulla  bona,  is  re^rded  as  one  of  the 
extreme  tests  of  due  diligence.  Camden  y. 
Doremus,  3  How.  515,  11:  705 
Cited  in  Terry  y.  Tubman,  92  U.  S.  161,  23  L. 

ed.  539— Rice  y.  McCague,  61  Neb.  870,  86 
N.  W.  480 — Jones  y.  Ashford,  79  N.  C.  176 
—State  y.  Georgia  Co.  112  N.  C.  37,  19  L. 
R.A.  485,  17  S.  B.  10 — Jones  y.  Greenlaw,  6 
Coldw.  347. 

127.  After  the  discharge  of  an  insolvent 
maker  of  a  promissory  note  execution  need 
not  be  issued  against  him  in  order  to  con- 
form to  the  diligence  enjoined  upon  the 
holder  to  enable  him  to  have  recourse 
against  an  intermediate  indorser.  Bank  of 
United  States  v.  Weisiger,  2  Pet.  331, 

7:441 

128.  The  consent  of  the  holder  of  a  prom- 
issory note  to  dispense  with  the  imprison- 
ment to  which  the  maker  might  have  been 
subjected  before  he  could  have  taken  the 
oath  of  an  insolvent  debtor  and  received  his 
discharge,  under  the  act  of  Congress  of 
January  6,  1800,  for  the  relief  of  persons 
imprisoned  for  debt,  is  not  such  laches  as 
to  affect  his  right  to  charge  an  intermediate 
indorser.  Bank  of  United  States  v. 
Weisiger,  2  Pet.  331,  7:441 

Failure  to  exhaust  remedy. 

129.  In  Kentucky,  in  order  to  charge  the 
assignor  of  a  note,  the  holder  must  pursue 
with  legal  diligence  all  his  means  and  rem- 
edies^Kiirect,  immediate,  or  collateral — to 
recover  the  amount  of  his  debt  from  the 
drawer  of  the  note,  or  from  anyone  else 
who    has    put    himself,   or   has,   by   opera- 


tion of  law,  been  put,  in  his  place.    Bank  of 
United  States  v.  Tyler,  4  Pet.  366,    7: 


130.  In  Kentucky,  where  the  drawer  of 
a  note  put  in  prison  upon  a  ca.  ad.  sat.  was 
allowed  by  the  jailer  to  leave  the  prison 
without  being  duly  discharged,  the  neglect 
of  the  holder  of  the  note  to  proceed  against 
the  jailer  and  his  securities  prevents  his 
making  the  assignor  liable.  Bank  of 
United  States  v.  Tyler,  4  Pet.  366,      7:  888 

d.  Transfers  toithout  Indorsement. 

Rights  of  Transferees  without  Indorse- 
ment, see  infra,  266-271. 

Evidence  to  Explain  Lack  of  Indorsement, 
see  Evidence,  2181. 

See  also  infra,  307. 

131.  Where  the  assignors  of  a  negotiable 
note  did  not  indorse  it,  but  simply  assigned 
it  by  deed,  their  liability  depends  exclusive- 
ly on  the  covenants  of  the  deed.  Richards 
V.  Holmes,  18  How.  143,  15:  304 

132.  An  implied  warranty  of  identity  of 
the  thing  sold,  which  arises  at  common  law 
on  the  sale  of  goods  and  chattels,  applies 
on  the  sale  of  commercial  paper  without  in- 
dorsement or  without  express  assumption 
of  liability  on  the  paper  itself.  Meyer  v. 
Richards,  163  U.  S.  385,  16  Sup.  Ct.  Rep. 

1148,  41:199 

Cited  in  Strauss  v.  Hensey,  9  App.  D.  C.  547 
—Waller  v.  Staples,  107  Iowa.  741,  77  N. 
W.  570 — Buehler  v.  Pierce,  70  App.  Dlv.  621, 
75  N.  Y.  Supp.  1120 — McClure  v.  Centra] 
Trust  Co.  165  N.  Y.  125,  53  L.U.A.  162,  68 
N.  E.  777. 

133.  Where  the  payee  of  a  note  dies  in- 
testate, and  no  administrator  is  appointed, 
his  heirs  may  assign  the  equitable  title 
thereto,  which  the  maker  may  recognize  if 
he  will.  If  he  choose  to  pay  it,  his  creditors 
cannot  interfere,  and  the  payment  will  be 
valid  as  to  all  except  the  creditors,  if  any, 
of  the  intestate.  Wood  v.  Weimar,  104  U. 
S.  786,  26:779 

Editorial  notes. 

Transfer  by  delivery  or  assignment. 

12:399 

[Implied  warranty  of  genuineness.  36 
LJI.A.  92. 

Assignor  as  indorser.    36  L.R.A..  117. 

Transfer,  without  indorsement,  of  worth- 
less check  or  note  of  third  person.  10 
IuRJl.  (N.S.)   510.] 

e.  Ouarantors. 

Guaranty    by   National    Bank,    see    Banka, 

219,  341. 
Necessity  of  Expressing  Consideration  for 

Guaranty    in    Writing,    see    Contracts, 

173. 
Power    of    Loan    Company    to    Guarantee 

Note,  see  Corporations,  848. 
Parol    Evidence   to   Vary   Note    in    Action 

Against  Sureties,  see  Evidence,  1677. 
Proof  of  Execution  of  Guaranty  aa  Ecratra- 

lent  to  Adndssion  of  Execution  of  Note, 

see  Evidence,  2544. 
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Ctonsideration  for  Guaranty  of  Payment,  see 

Guaranty,  7,   8. 
Construction  of  Guaranty,  see  Guaranty,  24, 

27. 
Necessity  of  Notice  of  Guarantor's  Default, 

see  Guaranty,  52. 
See  also  supra,  90. 

134.  If  an  indorsement  was  subsequent  to 
the  making  of  the  note,  and  the  indorser 
put  his  name  there  at  the  request  of  the 
maker,  pusuant  to  a  contract  with  the  payee 
for  further  indulgence  or  forbearance,  he 
can  only  be  held  as  a  guarantor.  Good  v. 
Martin,  95  U.  S.  90,  24:  341 
Key  V.  Simpson,  22  How.  341,  16:  260 
Cited  In  Ives  v.  McHnrd,  2  HI.  App.  179 — Caa- 

sell  V.  Morrison,  8  111.  App.  178 — Buck  y. 
Hutchlns,  45  Minn.  272,  47  N.  W.  808— Riv- 
ers y.  Thomas,  1  Lea,  657,  27  Am.  Rep.  784 — 
Lyndon  Sav.  Bank  v.  International  Co.  75 
Yt.  232,  54  Ati.  191 — Roanoke  Grocery  St 
Mill  Co.  ▼.  Watklns,  41  W.  Ya.  790,  24  S.  B. 
612. 

135.  A  guaranty  is  not  a  negotiation  of  a 
bill  or  note,  as  understood  by  the  law  mer- 
chant. Central  Trust  Go.  v.  First  Nat. 
Bank,  101  U.  S.  68,  25:  876 
DUtinguishcd  in  Pattlllo  v.  Alexander,  96  Ga. 

72.  29  L.Rw^.  620,  22  S.  E.  646. 

Disapproved  in  Dunham  v.  Peterson,  5  N.  D. 
419,  36  L.R.A.  236,  57  Am.  St.  Rep.  656, 
67  N.  W.  203. 

Cited  in  Louisville  Trust  Co.  v.  Louisville,  N.  A. 
&  C.  R.  Co.  22  C.  C.  A.  403,  48  U.  S.  App.  550, 
76  Fed.  458 — Geiser  Mfg.  Co.  v.  Jones,  90  Ga. 
309,  17  S.  E.  81 — Pickering  v.  Cordinj?,  02 
Ind.  300,  47  Am.  Rep.  145 — Cover  v.  Myers, 
75  Md.  424,  32  Am.  St.  Rep.  394,  23  Atl.  850 
— Belden  v.  Burke,  72  Hun,  73,  25  N.  Y. 
Supp.  601 — Word  v.  Elwood,  90  Tex.  131,  37 
S.  W.  414. 

/Editorial  note. 

[Guaranty  as  indorsement.  36  LJLA. 
232.] 


JV.  Presentment;  Demand f  Notice fBrO' 

test. 

Conclusiveness  of  Finding  of  Jury  as  to  No- 
tice, see  Appeal  and  Error,  4777. 

What  Lrw  Governs,  see  Conflict  of  Laws, 
53,  54. 

Necessity  of  Notary  Recording  Protest,  see 
.    Depositions,  81. 

Notarial  Protest  as  Evidence,  see  Evidence, 
1326-1334. 

Admissions  as  Evidence  of,  see  Evidence, 
1851,  1852. 

Notary^s  Oath  as  Evidence  of  Protest,  see 
Evidence,  2539. 

Am  to  Demand  for  Payment  Generally,  see 
Payment,  II.  e. 

Cklitorial  notes. 

Presentment,  demand,  and  notice.    2:  102 
Notice  of  demand,  nonpayment,  and  pro- 
test. 5:  215 


a.  Necessity, 

See  also  supra,  2. 

Editorial  notes. 

Protest  for  nonacceptance.  1:  640;  2:  79 
When  drawer  or  indorser  not  entitled  to 

notice.  2:  102 

Protest  of  promissory  note  or  inland  bill 

under   general    law    merchant.  5:  228 

1.  To  Charge  Maker  or  Acceptor. 

Necessity  of  Presenting  Check  to  make  Bank 
Liable,  see  Banks,  113. 

Of  Dishonor  of  Check,  see  Checks,  1. 

Necessity  of  Protest  to  Authorize  Forfeiture 
of  Policy  for  Nonpayment  of  Draft  for 
Premium,  see  Insurance,  330,  331. 

Parol  Evidence  of  Parties*  Understanding 
as  to  Necessity  of  Demand  and  Notice, 
see  Evidence,  1689. 

Letter  from  Drawee  as  Evidence  of  Right 
to  Notice,  see  Evidence,  1380. 

Sufficiency  of  Circumstances  to  Justify  In- 
ference of  Agreement  to  Dispense  with 
Personal  Demand,  see  Evidence,  2542. 

Necessity  of  Alleging  Demand  or  Present- 
.    ment,  see  Pleading,  492-496. 

See  also  infra,  160-162. 

136-7.  In  Louisiana,  the  omission  to  pre- 
sent the  bill  to  the  acceptor  will  justify 
the  refusal  to  nay  it,  although  the  payment 
is  demanded.    Musson  v.  Lake,  4  How.  262, 

11:967 
Union  Bank  v.  Hyde,  6  Wheat.  572,  5:  333 
Cited  in  Musson  v.  Lake,  4  How.  282,   11  L. 

ed.  976 — ^Baj  v.  Church,  15  Conn.  17. 

138.  [As  to  bills  drawn  in  the  United 
States  and  payable  in  Europe,  the  custom  of 
merchants  in  this  country  does  not  ordi- 
narily require  a  protest  for  nonacceptance 
in  order  to  recover  on  a  protest  for  non- 
payment.    Brown  v.  Barry,  3  Dall.  365, 

1 :  638] 
Clerk  V.  Russel   (Clarke  v.  Russel)   3  Dall. 

415,  1:660 

Cited  In  Nicholson  v.  Patton,  2  Cranch,  C.  C. 

165,  Fed.  Cas,  No.  10,250 — United  States  v. 

Barker,   4   Wash.  C.   C.   469,   Fed.   Cas.   No. 

14,520 — Bumford  v.  Purcell,  4  Q.  Greene,  489 

— ^Read  v.  Adams,  6  Serg.  &  B.  857. 

139.  Presentment  at  the  specified  place,  as 
against  the  acceptor  of  a  bill,  is  not  neces- 
sary. Cox  V.  National  Bank  of  New  York, 
100  U.  S.  704,  25:  739 

140.  After  protest  for  nonacceptance,  no 
demand  of  payment  is  necessary,  and  the 
holder  may  at  once  bring  suit;  he  need  not 
wait  until  the  bill  matures.  Watson  v. 
Tarpley,  18  How.  517,  15:  509 

141.  Where  a  bill  is  drawn  without  funds  or 
any  bona  fide,  reasonable,  or  just  expectation 
of  being  honored,  notice  of  dishonor  thereof 
is  unnecessary.  Dickins  v.  Beal,  10  Pet. 
572,  9:  538 
Cited  In  Re  Grant,  6  Law  Rep.  160,  Fed.  Cas. 

No.  5,691 — Kimball  v.  Byran,  56  Iowa,  637, 
10  N.  W.  218 — Williams  v.  Brashear,  19  La. 
872»Richle  v.  McCoy,  IS  Smedes  &  M.  648 — 
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Dunbar  v.  Tyler,  44  Miss.  13-*-Wollenweber 
V.  Ketterlinus,  17  Pa.  899 — Durrum  v.  Hen- 
drick,  4  Tex.  500 — Planters'  Bank  ▼.  Eyans, 
86  Tex.  600. 

142.  Where  a  drawer  has  withdrawn  or 
intercepted  funds  which  were  intended  to 
meet  the  bill,  or  its  payment  was  dependent 
upon  conditions  which  he  must,  have  known 
he  had  not  performed,  he  cannot  claim  to  be 
entitled  to  notice  of  nonpayment.  Rhett 
V.  roe,  2  How.  457,  1 1 :  338 
Cited  In  Orear  v.  McDonald,  9  GUI,  359,  52  Am. 

Dec.  703 — Shuchardt  v.  Hall,  36  Md.  602,  11 
Am.  Rep.  514. 

143.  If  the  drawer  has  made  or  is  mak- 
ing a  consignment  to  the  drawee,  and  draws 
before  the  consignment  comes  to  hand;  if 
the  goods  are  in  transitu,  but  the  bill  of 
lading  is  omitted  to  be  sent  to  the  consignee, 
or  the  goods  are  lost;  if  the  drawer  has  any 
funds  or  property  in  the  hands  of  the 
drawee,  or  there  is  a  fluctuating  balance  be- 
tween them  in  the  course  of  their  transac- 
tions, or  a  reasonable  expectation  that  the 
bill  will  be  paid;  or  if  the  drawee  has  been 
in  the  habit  of  accepting  the  bills  of  the 
drawer  without  regard  to  the  state  of  their 
accounts;  or  if  there  is  a  running  account 
between  them, — in  all  such  cases  the  drawer 
is  entitled  to  notice.  Dickins  v.  Beal,  10 
Pet.  572,  9:  538 
Cited  in  Carpenter  y.   Providence  Washington 

Ins.  Co.  4  How.  220,  11  L.  ed.  047 — Harris 
V.  Robinson.  4  How.  345,  11  L.  ed.  1004 — 
Watson  V.  Tarpley,  18  How.  519,  15  L.  ed. 
610 — Knickerbocker  L.  Ins.  Co.  v.  Pendleton, 
112  U.  S.  706.  28  L.  ed.  869,  5  Sup.  Ct. 
Rep.  314 — Eldrege  v.  Chacon,  Crabbe.  299, 
ITed.  Cas.  No.  4,329 — Hopkirk  v.  Page,  2 
Brock,  28,  Fed.  Cas.  No.  6,697 — Bowen  v. 
Needles  Nat.  Bank.  87  Fed.  436 — Foard  t. 
Womack,  2  Ala.  370 — Torrey  v.  Foss,  40  Me. 
79 — Harness  v.  Davies  County  Sav.  Asso.  46 
Mo.  361 — Newman  v.  Frost,  52  N.  Y.  428 — 
Durnim  v.  Hendrick,  4  Tex.  501. 

144.  Want  of  fimds  in  the  hands  of  the 
drawee  is  no  excuse  for  not  presenting  a 
bill,  if  the  drawer  has  reasonable  expecta- 
tion to  believe  that  it  will  be  accepted  and 
paid.  Knickerbocker  L.  Ins.  Co.  v.  Pendle- 
ton, 112  U.  S.  696,  5  Sup.  Gt.  Rep.  314, 

28:  866 

145.  The  failure  of  a  bank  holding  a  bill 
payable  after  date  for  collection,  to  give  no- 
tice to  the  drawer  that  the  drawee  was  not 
found  at  home  when  called  upon  to  accept 
the  bill,  is  not  such  negligence  as  discharges 
the  drawer  from  his  liability,  where  it  is 
not  the  usage  of  the  bank  to  consider  the 
bill  in  such  a  case  dishonored.  Bank  of 
Washington  v.  Triplett,   1   Pet.   25,     7:  37 

146.  If  the  drawer  of  the  bill  was  partner 
of  the  acceptor,  either  generally  or  in  the 
single  adventure  in  which  the  bill  made  a 
part,  notice  of  the  dishonor  need  not  be 
given  to  the  drawer, — the  knowledge  of  the 
one  partner  being  the  knowledge  of  the 
other.  Rhett  v.  Poe,  2  How.  457,  11:  338 
Cited  In  Ex  parte  Russell,  16  Nat.  Bankr.  Reg. 

477,  Fed.  Cas.  No.  12,148 — Presbrey  v.  Thom- 
as, 1  App.  D.  C.  181. 


Editorial  notes. 

Necessity  to  present  for  acceptance. 

1:  640 
Demand  as  against  maker  of  note  or  ac- 
ceptor  of   bill.  6:  443 

2.  To  Charge  Indorser  or  (Guarantor. 

First  Raising  on  Appeal  SufBciency  of  Al- 
legations as  to,  see  Appeal  and  Error, 
4591,  4592. 

Parol  Evidence  to  Remove  Ambiguity  as  to 
Necessity  of  Demand  and  Notice,  see 
Evidence,  1632. 

Jury  to  Judge  Whether  Indorser  has  Be- 
come Principal  Debtor  so  as  to  Relieve 
from  Necessity  for  Demand  or  Notice, 
see  Trial,  440,  d. 

Duty  of  United  States  as  Party,  see  United 
States,  322. 

147.  An  indorser's  liability  is  conditioned 
upon  the  holder's  use  of  due  diligence  to 
obtain  payment  from  the  maker,  and  the 
giving  of  due  notice  of  failure  therein. 
Magruder  v.  Union  Bank,  3  Pet.  87.    7:  612 

148.  Demand  of  payment  from  the  draw- 
er at  maturity,  and  notice  of  nonpayment, 
are  necessary,  under  the  law  merchant,  to 
fix  the  liability  of  an  indorser  upon  a  prom- 
issory note.  Bank  of  United  States  v. 
Tyler,  4  Pet.  366,  7:888 
Cited  In  Carolina  Nat  Bank  v.  Wallace,  13  8. 

C.  353,  36  Am.  Rep.  694. 

149.  [An  indorser's  liability  upon  a  nego- 
tiable note  depends  upon  notice  of  dishonor 
within  a  reasonable  time.  Bank  of  North 
America  v.  Pettit  (Pa.  Sup.  Ct.)  4  Dall.  127, 

1:770 

Bank  of  North  America  v.  Wycoff  (Pa.  Sup. 

Ct.)  4  Dall.  151,  1:778] 

Lenox  v.  Prout,  3  Wheat.  520,  4:  449 

150.  Payment  must  be  demanded  from  the 
maker  of  a  note,  and  notice  of  nonpayment 
forwarded  to  the  indorser  within  due  time, 
in  order  to  render  the  latter  liable.  Mag- 
ruder  V.  Union  Bank  of  Georgetown,  3  Pet. 
87,  7: 612 
Cited  in  Cox  v.  National  Bank,  100  U.  8.  712. 

26  L.  ed.  741 — Toby  v.  Maurlan,  7  La.  49S — 
Barriere  v.  Samory,  10  La.  Ann.  108 — Thorn 
V.  Rice,  16  Me.  266 — Huff  v.  Ashcraft,  1  Dis- 
ney (Ohio)  61 — Hutchison  v.  Crutcher,  M 
Tenn.  436.  37  L.R.A.  98,  39  8.  W.  725. 

151.  To  enable  the  holder  of  a  bill  of  ex- 
change or  promissory  note  to  charge  the  in- 
dorser, it  is  incumbent  on  him  io  Drove  that 
timely  notice  of  the  dishonor  of  tne  bill,  or 
of  the  nonpayment  of  the  note,  waa  given  to 
the  indorser;  or,  if  this  could  not  be  done, 
he  must  excuse  the  omission  by  showing 
that  due  diligence  had  been  used  to  give 
such  notice.  Williams  v.  Bank  of  United 
States,  2  Pet.  96,  7:  360 
Cited  in  Diclcins  v.  Beal,  10  Pet.  581,  9  L.  ed. 

542 — Bowling  v.  Harrison,  6  How.  257,  12  L. 
ed.  428 — Wiseman  v.  Chiappella.  23  How. 
377,  16  L.  ed.  469 — City  Banlc  v.  Babcock. 
Holmes,  184,  Fed.  Cas.  No.  2,741 — ^The  Jo- 
seph B.  Coffee,  Olcott.  404.  Fed.  Cas.  No. 
7,536 — Stephenson     v.     Primrose,     8     Port, 
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(Ala.)  159,  33  Am.  Doc.  281 — McGrew  y. 
Toulmln,  2  Stew.  &  P.  (Ala.)  434— Foard  ▼. 
Johnson,  2  Ala.  568,  36  Am.  Dec.  421 — Klvea 
▼.  Parmley,  18  Ala.  261 — Brown  v.  Jones, 
113  Ind.  49,  3  Am.  St.  Rep.  623.  13  N.  B. 
857 — ^Townsley  v.  Springer,  1  La.  519 — Clark 
V.  Bigelow,  16  Me.  249 — Howe  v.  Bradley,  19 
He.  35— Shed  v.  Brett.  1  Pick,  414— Tun- 
stall  ▼.  Walker,  2  Smedes  &  M.  659 — Klee- 
kamp  V.  Meyer,  5  Mo.  App.  448 — ^Thompson 
T.  Bank  of  the  State,  3  Hill,  L.  83,  30  Am. 
Dec.  354 — Thompson  v.  Bank  of  the  State, 
Riley,  L.  86 — Brown  t.  Bank  of  Abingdon,  85 
Va.  98,  7  S.  E.  357. 

152.  [Holding  a  note  after  dishonor,  with- 
out notice  to  the  indorser  within  a  rea- 
sonable time,  discharges  him.  Robertson  v. 
Vogle  (Ct.  Com.  PI.  Phila.)   1  Dall.  252, 

1:123 

Ball  ▼.  Dennison  (Pa.  Sup.  Ct.)  4  Dall.  163, 

1:783 
Warder  v.  Carson  (Pa.  Sup.  Ct.)  2  Dall.  233, 

1:361 

Bank  of  North  America  v.  Vardon  ( Ct.  Com. 

PI.  Phila.)    2  Dall.  78,  1:297 

Steinmeta  v.  Currey  (Pa.  Sup.  Ct.)   1  Dall. 

234,  1:115] 

153.  The  indorser  of  a  promissory  note 
for  the  accommodation  of  the  maker  is  en- 
titled to  strict  notice.  French  v.  Bank  of 
Coliiifibia,  4  Cranch,  141.  2:  576 
Cited    In    Yeaton    v.    Bank    of    Alexandria,    6 

Cranch,  50,  3  L.  ed.  34 — Pickett  v.  I.eger- 
wood,  7  Pet.  147,  8  L.  ed.  639— Dlcklns  v. 
Beal,  10  Pet.  577,  9  L.  ed.  540— Hoprick  v. 
Page,  2  Brock.  27,  Fed.  Cas.  No.  6,697— 
Magnider  v.  McDonald,  3  Cranch,  C.  C.  310, 
Fed.  Cas.  No.  8,965 — Neederer  t.  Barber,  Fed. 
Cas.  No.  10,079 — Ramdulollday  v.  Darleux. 
4  Wash.  C.  C.  63,  Fed.  Cas.  No.  11,543— 
Phlpps  V.  Harding  (Hadson  Furniture  Co.  t. 
Harding)  30  L.R.A.  519,  17  C.  C.  A.  213, 
34  U.  S.  App.  148.  70  Fed.  478— Bowen  v. 
Needles  Nat.  Bank,  87  Fed.  436— Foard  t. 
Womack.  2  Ala.  371 — Adams  t.  Torbert,  6 
Ala.  868 — Morris  t.  Birmingham  Nat.  Bank. 
93  Ala.  513,  9  So.  606— McRae  ▼.  Rhodes, 
22  Ark.  819 — Shepard  v.  Hawley,  1  Conn. 
372,  6  Am.  Dec.  244 — Bowes  t.  Industrial 
Bank,  64  111.  App.  304 — Hamlin  v.  Simpson, 
105  Iowa,  128,  44  L.R.A.  399,  74  N.  W.  906 
— ^Taylor  y.  Bank  of  Illinois,  7  T.  B.  Mon. 
582— Hill  V.  Martin,  12  Mart.  (La.)  183,  13 
Am.  Dec.  372 — Elchelberger  r.  Flnley.  7  Harr. 

6  J.  887,  16  Am.  Dec.  312 — Grosvenor  y. 
Stone,  8  Pick.  83 — Commercial  Bank  v. 
Barksdale,  36  Mo.  574 — Ferris  v.  Saxton,  4 
N.  J.  L.  21 — Blenderman  v.  Price,  50  N.  J. 
▼.  Grlswold,  7  Wend.  168 — Stewart  v.  Millard, 
L.     300,     12     Atl.     775 — ^Mechanics*     Bank 

7  Lans.  375 — Brown  v.  Mott,  7  Johns.  362 — 
Agan  y.  M'Manus,  11  Johns.  182 — Woodworth 
V.  Bank  of  America,  19  Johns.  407 — Robinson 
V.  Ames,  20  Johns.  160 — Smedes  y.  Bank  of 
Utlca,  20  Johns.  382 — Cllft  y.  Rodger,  25  Hun. 
42 — ^Denny  y.  Palmer,  27  N.  C.  (5  Ired.  L.) 
623 — Rlchter  y.  Selln,  8  Serg.  &  R.  439 — 
Wollenweber  y.  Ketterllnus,  17  Pa.  399 — Dur- 
rum  V.  Hendrlck,  4  Tex.  500 — Farmers'  Bank 
V.    Vanneter,    4    Rand.    (Va.)    559. 

154.  An  indorser  who  becomes  adminis- 
trator of  the  maker  of  a  note,  on  the  latter's 
ileath.  before  maturity  of  the  instrument. 
Is  entitled  to  the  usual  notice  of  demand  and 


nonpayment,  to  fix  his  liability.    Magruder 
V.  Union  Bank  of  Georgetown,  3  Pet.  87, 

7:612 
Distinguished  in  Deacon  y.  Smaltz,  44  W.  N.  C. 
247  10  Pa.  Super.  Ct.  156. 

Cited  in  Bank  of  United  States  y.  Tyler,  4  Pet. 
384,  7  L.  ed.  894 — Union  Bank  y.  Magruder, 
7  Pet.  291,  8  L.  ed.  689— Smith  y.  Hurd,  7 
How.  (Miss.)  200 — Carolina  Nat.  Bank  y. 
Wallace,  13  S.  C.  353,  36  Am.  Rep.  694. 

155.  Where  the  indorser  has  discharged 
the  maker  of  a  note  by  a  release  and  settle- 
ment, he  is  not  entitled  to  a  notice  of  non- 
payment.    Burke  v.  McKay,  2  How.  66, 

11:  181 

156.  When,  by  arrangement  between  the 
maker  and  the  indorser,  the  latter  has  be- 
come the  principal  debtor,  and  primarily 
liable,  he  cannot  insist  upon  notice  of  pre- 
sentment and  nonpayment  of  a  note.  He 
becomes  such  principal  debtor  when  he  is 
supplied  by  the  maker  with  funds  to  pay 
it.  Ray  v.  Smith,  17  Wall.  411,  21:666 
Cited  in  Wright  y.  Andrews,  70  Me.  91 — With- 
er© w  y.  Slay  back,  158  N.  Y.  660,  70  Am.  St. 
Rep.  507,  53  N.  E.  681. 

157.  The  term  "holder,"  within  the  mean- 
ing of  the  rule  as  to  demand  and  protest 
and  giving  notices,  includes  the  bank  at 
which  the  note  was  payable  and  the  notary 
who  holds  it  as  agent  for  those  purposes. 
Bowling  V.  Harrison,  6  How.  248,  12:  425 
Cited  in  Sparhawk  y.  Drexel,  12  Nat.  Bankr. 

Reg.  459,  Fed.  Cas.  No.  13,204 — Crockor- 
Woolworth  Nat.  Bank  y.  Neyada  Bank,  139 
Cal.  580.  B3  L.R.A.  251,  96  Am.  St.  Rep.  109, 
73  Pac.  456. 

158.  Wherever  the  government  of  the 
United  States,  through  its  lawfully  author- 
ized agents,  becomes  the  holder  of  a  bill  of 
exchange,  it  is  bound  to  use  the  same  dili- 
gence, in  order  to  charge  the  indorsers,  as 
in  a  transaction  between  private  individuals. 
United  SUtes  v.  Barker,  12  Wheat.  559, 

6:  728 
Cited  In  United  States  y.  Bank  of  the  Metrop- 
olis, 16  Pet.  398,  10  L.  ed.  780— United 
States  y.  Bank  of  United  States,  5  How. 
405,  12  L.  ed.  405 — Cooke  v.  United  States, 
91  U.  S.  398,  23  L.  ed.  243 — United  States 
y.  State  Nat.  Bank,  96  U.  S.  36,  24  L.  ed. 
648 — United  States  v.  Nashville,  C.  &  St.  L. 
R.  Co.  118  U.  S.  125,  30  L.  ed.  83,  6  Sup.  Ct. 
Ct.  1006 — Silvey  v.  United  States,  7  Ct.  CI. 
843 — United  States  v.  Ames,  1  Wood.  &  M. 
81 — Cooke  y.  United  States,  12  Blatcbf.  59. 
Fed.  Cas.  No.  3,178 — 858  Bales  of  Cotton. 
B  latch.  Prize  Cas.  326,  Fed.  Cas.  No.  4,318 
— Jackson  v.  Slmonton,  4  Cranch,  C.  C.  261, 
Fed.  Cas.  No.  7,147 — United  States  v.  Ames. 
1  Woodb.  &  M.  81,  Fed.  Cas.  No.  14.441 — 
United  States  y.  Barker,  2  Paine,  345,  Fed. 
Cas.  No.  14,518 — United  States  v.  Wilder,  3 
Sumn.  316,  Fed.  Cas.  No.  16,694 — United 
States  y.  Campbell,  10  Fed.  821 — ^United 
States  y.  Beebe,  4  McCrary,  18,  17  Fed.  41 
— United  States  v.  Ingate,  48  Fed.  253 — 
Pond  y.  United  States,  49  C.  C.  A.  588.  Ill 
Fed.  905 — .Tudson  v.  United  States.  57  C.  C. 
A.  105,  120  Fed.  643 — Whittemore  v.  Buck- 
land,  17  111.  318 — Pugh  v.  Moore.  44  La. 
Ann.  232,  10  So.  710 — State  v.  Sny<}er,  60 
Tex.  700,  18  S.  W.  106. 

159.  Where  notes  are  deposited  for  col- 
lection by  way  of  collateral  security  for  an 
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existlcg  debt,  the  case  does  not  fall  within 
the  strict  rules  of  commercial  law  appli- 
cable to  negotiable  paper,  but  under  the 
general  law  of  agency;  and  the  agents  are 
only  bound  to  use  due  diligence  to  collect 
the  debts.  Failure  to  give  notice  does  not 
necessarily  make  the  notes  the  property  of 
the  agents,  where  no  loss  or  damage  on  the 
part  of  the  debtor  is  shown  by  reason  of 
such  failure.  Lawrence  v.  McCalmont,  2 
How.   426,  11:  326 

Cited  in  Sampson  t.  Fox,  109  Ala.  674,  56  Am. 
St.  Rep.  950,  19  So.  896 — Lee  v.  Baldwin, 
10  Ga.  213 — Murphy  v.  Bartsch,  2  Idaho. 
639,  23  Pac.  82 — KJser  r.  Ruddick.  8  Blackf. 
384 — Slevin  y.  Morrow,  4  Ind.  427 — Scott  v. 
First  Nat.  Bank  (Ind.  Terr.)  68  L.B.A.  497, 
S2  S.  W.  751— First  Nat.  Bank  v.  O'Connell, 
84  Iowa,  382,  35  Am.  St.  Rep.  313.  61  N.  W. 
1G2 — Coleman  v.  Lewis,  183  Mass.  487,  68 
L.R.A.  486,  97  Am.  St.  Rep.  450,  67  N.  E. 
603 — Jennlson  v.  Parker,  7  Mich.  360 — 
Franklin  Sav.  Inst.  t.  Preetorius,  6  Mo.  App. 
473 — Roberts  r.  Thompson,  14  Ohio  St.  8,  82 
Am.  Dec.  465 — Mt.  Vernon  Bridge  Co.  y. 
Knox  County  Say.  Bank,  46  Ohio  St.  229. 
20  N.  B.  339— Whltln  v.  Paul,  13  R.  I.  42 
— Rumsey  y.  Laidley,  34  W.  Va.  728,  26  Am, 
St.  Rep.  935,  12  S.  B.  866. 

Editorial  note. 

Presentment  of  demand  notes  to  hold  in- 
dorsers.  28:  1044 

Necessity  of  protest. 

Necessity  of  Averring  Notice  of  Protest, 
see  Pleading,  498. 

160.  Protest  of  a  promissory  note  or  in- 
land bill  of  exchange  is  not  necessary. 
Burke  v.  McKay,  2  How.  66,  11:  181 
Young  V.  Bryan,  6  Wheat.  146,  5:  228 
Nicholls  V.  Webb,  8  Wheat.  326,  5:  628 
Union  Bank  v.  Hyde,  6  Wheat,  572,  5:  333 
Cited  In  Burke  y.   McKay,   2   How.  71,   11   L. 

ed.  183 — Musson  y.  Lake,  4  How.  279,  11  L. 
ed.  974 — Nelson  y.  First  Nat.  Bank,  16  C. 
C.  A.  428,  32  U.  S.  App.  554.  69  Fed.  800— 
Schofleld  y.  Palmer,  134  Fed.  755 — Bay  y. 
Church,  15  Conn.  17 — Ashe  y.  Beasley,  6 
N.  D.  193,  69  N.  W.  188 — Presbrey  y.  Thomas, 
1  App.  D.  C.  181 — Johnson  y.  Bank  of  Ful- 
ton, 29  Ga.  260 — Kaskaskia  Bridge  Co.  y. 
Shannon,  6  III.  24 — Swayze  y.  Britton,  17 
Kan.  628 — ^Taylor  y.  Bank  of  Illinois,  7  T. 
B.  Mon.  580— Smith  y.  Little,  10  N.  H.  532 
— Simpson  y.  White,  40  N.  H.  543 — Sussex 
Bank  y.  Baldwin,  17  N.  J.  L.  480 — Smedes 
y.  Bank  of  Utica,  20  Johns.  884 — Codding- 
ton  y.  Dayis,  8  Denlo,  22 — Layman  y.  Brown, 
1  Disney  (Ohio)  76 — Bellemire  y.  Bank  of 
United  States,  1  Miles  (Pa.)  181 — Brown  y. 
Wilson,  45  S.  C.  530,  23  S.  B.  630,  55  Am. 
St.  Rep.  779 — Wheeler  y.  State,  9  Helsk.  395 
— Corbin  y.  Planters  Nat  Bank,  87  Va.  664, 
24  Am.  St.  Rep.  678,  18  S.  B.  98 — Big  Sandy 
Nat.  Bank  y.  Chilton,  40  W.  Va.  497,  21  8. 
E.  774. 

161.  By  the  statute  of  Mississippi,  the 
holder  of  an  inland  bill  of  exchange  can  re- 
cover the  amount  of  the  bill  with  interest, 
upon  giving  the  customary  proof  of  default 
and  notice.  A  protest  is  necessary  only  for 
the  purpose  of  recovering  the  5  per  cent 
damages  given  by  the  act.  Wanzer  v. 
Tupper,  8  How.  234,  12:  1060 

162.  The  Mississippi  statute,  taken  sub- 
stantially from  9  &  10  Wm.  III.,  chap.  17 


amended  by  3  &  4  Anne,  chap.  9,  does  not 
take  away  the  common-law  action  on  a  bill 
of  exchange.  If  the  holder  waive  the  bene- 
fit of  the  st^itute,  he  may  recover  the  amount 
due  on  the  bill  by  customary  proof  of  de- 
fault and  notice,  without  written  protest. 
Bailey  v.  Dozier,  6  How.  23,  12:  328 

Cited  in  Wanzer  y.  Tupper,  8  How.  235.  12  L. 
ed.  1061. 

Guarantor. 

163-4.  The  guarantor  of  a  promissory 
note  whose  name  does  not  appear  on  the 
note  is  bound  without  notice,  where  the 
maker  was  insolvent  at  its  maturity,  unless 
he  can  show  he  had  sustained  some  injury 
by  want  of  a  notice  of  a  demand  on  the 
maker  of  the  note,  and  notice  of  nonpay- 
mentw    Reynolds  v.  Douglass,  12  Pet.  497. 

9:  1171 
Rhett   V.   Poe,   2   How.   457,  11:338 

DiBtinguiahed  in  Lewis  v.  Brewster,  2  McLean, 

22,  Fed.  Cas.  No.  8,318. 

Cited  in  Adams  y.  Jones,  12  Pet.  213,  9  L.  ed. 
1060— Rhett  y.  Poe,  2  How.  485,  11  L.  ed. 
349— Louisville  Mfg.  Co.  v.  Welch,  10  How. 
474,  13  L.  ed.  602 — Terry  v.  Tubman,  92  U. 
S.  161,  23  L.  ed.  539 — Davis  v.  Wells,  104 
U.  S.  164,  26  L.  ed.  688— Westphal  v.  Lud- 
low, 2  McCrary,  508,  6  Fed.  350 — ^Wildes  y. 
Savage,  1  Story,  32,  I^ed.  Cas.  No.  17,653 — 
Walker  v.  Forbes,  25  Ala.  147,  60  Am.  Dec. 
498 — Craft  v.  Isham,  18  Conn.  38 — ^Taylor 
y.  McClung,  2  Houst.  (Del.)  37 — Volts  v. 
Harris,  40  III.  169 — Mamerow  v.  National 
Lead  Co.  206  III.  686,  99  Am.  St.  Rep.  196, 
69  N.  ID.  604— Hickox  v.  Fels,  86  Hi.  App. 
226 — ^Harris  v.  Pierce,  6  Ind.  164 — Milroy  y. 
Qoinn,  69  Ind.  412,  85  Am.  Rep.  227 — W>lv 
ster  y.  Smith,  4  Ind.  App.  48,  80  N.  E.  139 
— Fear  v.  Dunlap,  1  G.  Greene,  335 — Sabin 
y.  Harris,  12  Iowa,  91 — Skofleld  v.  Haley,  22 
Me.  167,  38  Am.  Dec.  807 — Globe  Banic  ▼. 
Small,  25  Me.  370 — Ezchance  Bank  v.  Sut- 
ton Bank,  78  Md.  589,  23  L.R.A.  177,  28 
AU.  563 — Farmers  &  M.  Bank  v.  Kercheval,  2 
Mich.  612 — Wilcox  y.  Draper,  12  Neb.  141. 
41  Am.  Rep.  763,  10  N.  W.  679 — Beebe  ▼. 
Dudley,  26  N.  H.  254,  69  Am.  Dec.  341 — 
Simons  v.  Steele,  36  N.  H.  81 — Smith  ▼. 
Dann,  6  Hill,  645 — Union  Bank  v.  Coster,  3 
N.  Y.  218,  63  Am.  Dec  280 — ^Bashford  t. 
Shaw,  4  Ohio,  St.  269>-Wollenweber  t.  Kct^ 
terlinus,  17  Pa.  399 — Brown  v.  Brooks,  25 
Pa.  213 — Burrow  v.  Zapp,  69  Tex.  476»  6  & 
W.  783. 

a.  Waiver, 

Stamp  Not  Required  on  Certificate;  Wair- 
ing  Demand,  Notice,  and  Protest,  see 
Internal  Revenue,  230. 

Questions  of  Law  or  Fact,  see  Trial,  294. 

165.  Satisfactory  proof  of  waiver  of  de- 
mand, notice,  and  protest  of  a  note  is 
equivalent  to  a  compliance  with  the  requiie- 
ment.     Pugh  v.  McCormick,  14  Wall.  361, 

20:789 

Cited  In  Boiling  v.  McKensie,  89  Ala.  475.  7 

So.  658 — Cady  v.  Bradshaw.  116  N.  T.  192. 

6    L.R.A.    658,    22    N.    B.    371 — MehnrSn   t. 

Stone,  37  Ohio  St  68. 

166.  A  party  to  a  note  entitled  to  sotioe 
may  waive  the  notice  by  a  promise  to  see  it 
paid,  or  an  acknowledgment  that  it  must  be 
paid,  or  a  promise   Aat  "he  will   set   the 
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matter  to  rights/'  or  by  a  qualified  promise, 
having  knowledge  of  the  laches  of  the 
holder.    Reynolds  v.  Douglass,  12  Pet  497, 

9:  1171 
Cited  In  Bank  at  Decatur  t.  Johnson,  9  Ala. 
624 — ^Welch  T.  Walsh,  177  Mass.  557.  52  L. 
R.A.  783,  83  Am.  St.  Rep.  802,  50  N.  E.  440 
— Bruce  v.  Lytle,  13  Barb.  166 — Scott  v. 
Meeker,  20  Hun.  163— Tebbetts  v.  Dowd,  2r» 
Wend.  884 — Preston  v.  Morrow,  66  N.  Y.  453 
— Cady  V.  Bradshaw,  116  N.  Y.  192,  6  L.R.A. 
658,  22  N.  E.  371. 

167.  An  unconditional  promise  by  the  in- 
dorser  of  a  bill  or  note  to  pay  it,  or  an  ac- 
knowledgment of  his  liability  after  knowl- 
edge of  his  discharge  by  the  laches  of  the 
holder,  amounts  to  an  implied  waiver  of  due 
notice  of  a  demand  of  the  drawer,  acceptor, 
or  maker.  Thornton  v.  Wynn,  12  Wheat. 
183,  6: 595 
Sigerson  v.  Mathews,  20  How.  496,  15:  989 
Donaldson  v.  Means   (Pa.  Sup.  Ct.)   4  Dall. 

109,  1 :  762 

CiUd  in  Reynolds  ▼.  Douglass,  12  Pet.  505,  0 
L.  ed.  1174 — Hyde  t.  Stone,  20  How.  176, 
15  L.  ed.  876 — Sl;?erson  v.  Mathews,  20  How. 
500,  15  L.  ed.  001 — Yeager  v.  Farwell.  13 
Wall.  13,  20  L.  ed.  478— Boiling  ▼.  McKen- 
ale,  89  Ala.  475.  7  So.  658— Haxard  y.  White, 
26  Ark.  150— State  v.  Churchill,  48  Ark.  445, 
3  S.  W.  352 — Curtis  v.  Sprague,  51  Cal.  241 
— Breed  v.  Hillhouse,  7  Conn.  528 — ^Lock- 
wood  V.  Crawford,  18  Conn.  374 — Harmon  v. 
Moffltt,  6  D.  C.  200 — Whitaker  t.  Morrison,  1 
Fla.  34,  44  Am.  Dec.  627 — Spann  v.  Baltzell, 
1  Fla.  326,  46  Am.  Dec.  846 — ^Rlttenhouse 
y.  Kemp,  37  Ind.  261 — ^Markland  y.  McDan- 
iel.  51  Kan.  353,  20  L.R.A.  96,  32  Pac.  1114 
— Sebree  Deposit  Bank  y.  Moreland,  96  S^. 
157,  29  L.R.A.  811,  28  S.  W.  158 — ^Hauly  y. 
Corzler,  14  La.  Ann.  303 — Seldner  y.  Mt. 
Jackson  Nat.  Bank;  66  Md.  494,  69  Am.  Rep. 
190,  8  AU.  262— Ooye  y.  Vining,  7  Met.  214, 
39  Am.  Dec.  770 — Martin  v.  Lennon,  19 
Minn.  74,  Gil.  45 — ^Farwell  y.  St  Paul  Trust 
Co.  46  Minn.  408,  22  Am.  St  Rep.  742,  48 
N.  W.  826 — ^Wilson  y.  Huston,  18  Mo.  149, 
58  Am.  Dec.  138 — Jaccard  y.  Anderson,  87 
Mo.  101— Salisbury  t.  Renlck,  44  Mo.  659— 
State  Bank  y.  Bartle,  114  Mo.  283,  21  S. 
W.  816 — New-Hampshire  Say.  Bank  v.  Col- 
cord,  15  N.  H.  126,  41  Am.  Dec.  685 — Bar- 
kalow  y.  Johnson,  16  N.  J.  L.  400 — Sussex 
Bank  y.  Baldwin,  17  N.  J.  L.  496 — Bruce 
y.  I^tle,  18  Barb.  166 — Scott  y.  Meeker,  20 
Hun,  168— Clark  y.  Tryon,  4  Misc.  70,  28 
N.  T.  Snpp.  780 — ^Tebbetts  y.  Dowd,  28  Wend. 
884 — Tebbetts  y.  Dowd,  28  Wend.  404 — 
Meyer  y.  Hibsher,  47  N.  T.  272— Olaser  y. 
Bounds,  16  R.  I.  287,  14  AU.  868— Ford  y. 
Dallam,  8  Coldw.  71 — ^Williams  y.  Union 
Bank,  9  Heisk.  446 — Bogart  y.  McClung,  11 
Heisk.  119,  27  Am.  Rep.  787 — Meusel  y. 
Semple,  48  Wis.  90,  4  N.  W.  110— Schierl  y. 
Baumel,  76  Wis.  74,  48  N.  W.  724. 

168.  Where,  on  the  last  day  of  grace,  the 
fafdoTflen  wrote  to  the  holder  of  the  note 
that  the  maker  was  unable  to  pay  the  note, 
and  added,  "but  we  hold  ourselvee  reapon- 
■ible  for  its  payment,  and  shall  see  it  aone 
at  an  early  day," — ^Held,  that  such  letter 
was  a  waiver  of  demand  and  notice.  Yeaser 
T.  Farwell,  13  Wall.  6,  20:  476 
Cited  in  White  y.  Keith,  07  Ala.  669,  12  So. 

611 — Allen  y.  Bundle,  50  Conn.  27,  47  Am. 
Rep.  509 — Sebree  Deposit  Bank  y.  Moreland, 
96  Ky.  156,  28  S.  W.  153— Martin  y.  Len- 
non,  19  Mian.  74,  Gil.  46 — ^Lockwood  y.  Bock, ' 


50  Minn.  '144,  52  N.  W.  801 — Quaintaoce  y. 
Goodrow,  16  Mont  878,  41  Pac.  76. 

169.  The  word  **bound"  in  a  waiver  of 
protest  of  a  note  by  an  Indorser,  in  which  he 
stipulates  to  be  bound  as  if  protest  had  been 
made,  amounts  to  a  waiver  of  both  demand 
and  notice,  since  otherwise  the  stipulation 
has  no  effect.  Union  Bank  v.  Hyde,  6 
Wlieat  572,  5:  333 
Cited  in  Stone  v.  Bradbury,  14  Me.  198. 

Editorial  note. 

Indorser's  promise  to  pay  or  acknowledg- 
ment of  liability  after  maturity  as  waiver 
of  lack  of  notice.  6:  596 

l>.  Time,  Place,  and  Mode, 

Evidence  of  General  Custom  of  Notary,  see 
Evidence,  2054. 

1*  Time. 

Of  Payments  Generally,  see  Payment,  11.  c. 
Question  of  Law  or  Fact  as  to  Generally, 
see  Trial,  273-277. 

a.  For  Presentment  and  Demjand, 

Presumption  as  to  Proper  Time,  see  Evi- 
dence, 636. 

Parol  Evidence  as  to  Time  for  Presentment, 
see  Evidence,  1518. 

Reasonableness  as  to  Time  As  Question  of 
Law,  see  Trial,  157. 

After  Close  of  War,  see  War.  39. 

For  Presentment  of  Check,  see  Checks,  II. 

See  also  infra,  835. 

170.  A  bill  of  exchange  payable  after  date 
need  not  be  presented  for  acceptance  before 
the  day  of  payment;  but>  if  presented  and 
acceptance  be  refused,  it  is  dishonored. 
Bank  of  Washington  y.  Triplett,  1  Pet.  25, 

7:37 
Townsley  ▼.  Sumrall,  2  Pet  170,  7:  386 
Cited  in  Musson  v.  Lake,  4  How.  282,  11  L.  ed. 
976 — Exchange  Nat.  Bank  y.  Third  Nat. 
Bank,  112  U.  8.  291,  28  L.  ed.  727,  6  Sup. 
Ct.  Rep.  141 — Hopkirk  v.  Page,  2  Brock.  30 
Fed.  Cas.  No.  6,697 — Exchange  Nat.  Bank  v. 
Third  Nat  Bank,  4  Fed.  22 — ^Hart  v.  Smith, 
16  Ala.  808,  60  Am.  Dec  161 — Donegan  v. 
Wood,  49  AU.  252,  20  Am.  Rep.  276 — 
Smith  v.  Roach,  7  B.  Mon.  19 — Allen  v. 
Suydam,  20  Wend.  824 — ^Allen  y.  Merchants' 
Bank,  22  Wend.  222,  84  Am.  Dec  289 — 
Plato  v.  Reynolds,  27  N.  T.  590— Walker 
y.  Stetson,  19  Ohio  St  404,  2  Am.  Rep.  405 

171.  Presentment  for  payment  must  be 
made  on  the  day  the  bill  falls  due;  and  if 
there  be  no  one  ready  at  the  place  to  pay 
the  bill,  it  should  be  treated  as  dishonored, 
and  protested.  Wiseman  ▼.  Chiappella,  23 
How.  868,  16:  466 

172.  Payment  must  be  demanded  when  a 
bill  falls  due,  which  is  on  the  last  day  of 
grace,  whether  it  has  been  presented  or  not. 
Bank  of  Washington  y.  Triplett,  1  Pet. 
25,  7:  37 
paNa^iitefced   in   First   Nat   Bank   y.    Fourth 

Nat  Bank,  77  N.  Y.  327,  83  Am.  Rep.  618. 

Cited  in  Carey-Lombard  Lumber  Co.  v.   First 
Nat  Bank,  86  Tex.  300,  24  S.  W.  260. 
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173.  To  charge  an  indorser  of  a  promis- 
sory note,  demand  must  be  made  on  the 
last  day  of  grace.  Renner  v.  Bank  of  Co- 
lumbia, 9  Wheat.  581,  6:  166 
Cited  In  DIckins  ▼.  BeaU  10  Pet.  581,  0  L.  ed. 

541 — Harris  v.  Robinson,  4  How.  340,  11 
L.  ed.  1006 — Boteler  v.  Dexter,  9  Mackey, 
30 — Butler  t.  Joyce,  9  Mackey,  193,  16 
L.R.A.  208 — Fnrwell  v.  St.  Paul  Trust  Co. 
45  Minn.  498,  22  Am.  St.  Rep.  742,  48  N. 
W.  326 — Stuckert  v.  Anderson,  3  Whart.  120 
— Adams  y.  Baker,  16  R.  I.  4,  27  Am.  St. 
Rep.  721,  11  Atl.  168 — Carey-Lombard  Lum- 
ber Co.  V.  First  Nat.  Bank,  86  Tex.  300, 
24  S.  W.  260— Peabody  Ins.  Co.  v.  Wilson, 
29  W.  Va.  557,  2  8.  E.  888. 

174.  A  demand  of  payment  should  be 
made  upon  the  last  day  of  grace,  and  notice 
to  the  indorser  of  the  default  of  the  maker 
should  be  put  into  the  postofTice  early 
enough  to  be  sent  by  the  mail  of  tlie  suc- 
ceeding day.  Lenox  v.  Roberts,  2  Wheat. 
373,  4:  264 
Cited  In  Bank  of  Alexandria  ▼.  Swann,  9  Pet. 

45,  9  L.  ed.  45— Dick  Ins  v.  Heal,  10  Pet. 
581,  9  L.  ed.  541 — Bank  of  Alexandria  v. 
Swann,  4  Cranch,  C.  C.  137.  Fed.  Cas.  No. 
853 — Mitchell  v.  Deffrand,  1  Mason,  180,  Fed. 
Cas.  No.  9,661 — United  States  t.  Barker, 
Fed.  Cas.  No.  14,519 — Moore  v.  Burr,  14  Ark. 
232 — Sanderson  v.  Sanderson,  20  Fla.  304 
— Goodman  v.  Norton,  17  Me.  384 — Chick  v. 
Plllsbury,  24  Me.  474,  41  Am.  Dec.  394— 
Housa tonic  Bank  v.  Laflin,  5  Cush.  560 — 
Downs  T.  Planters*  Bank,  1  Smedes  &  M.  276, 
40  Am.  Dec.  92— Smith  v.  Little.  10  N.  H. 
532 — Manchester  Bank  y.  Fellows,  28  N. 
H.  309 — Sussex  Bank  v.  Baldwin,  17  N.  J.  L. 
493 — German-American  Bank  v.  Milliman, 
31  Misc.  97,  65  N.  Y.  Supp.  242 — State  Bank 
V.  Smith,  7  N.  C.  (3  Murph.)  73 — Lawson 
V.  Farmers*  Bank,  1  Ohio  St.  214 — Wilson 
V.  Wllliman,  1  Nott.  &  M'C.  441— Parkison 
▼.  McKlm,  Burnett  (Wis.)  59. 

Bditorlal  note. 

Parol  agreement  aa  to  place  of  demand, 
when  valid.  7:  65 

Note  payable  at  bank. 

175.  If  a  demand  of  payment  is  made  by 
the  holder  on  the  day  when  a  note  paya- 
ble at  a  bank  becomes  due  within  banking 
hours,  and  payment  is  refused  or  neglected 
to  be  made,  the  holder  is  entitled  to  main- 
tain his  action  for  such  dishonor.  Bank  of 
United  States  v.   Cameal,   2   Pet.  543, 

7:513 

176.  An  agreement  to  send  a  note  to  a 
bank  for  collection  is  complied  with  if  the 
note  is  presented  to  the  bank  at  its  matur- 
ity in  banking  hours,  and  payment  demand- 
ed.    Camden  v.  Doremua,  3  How.  515, 

11:  705 

Custom  and  usase ;  days  of  grace. 

First  Raising  on  Appeal  Lack  of  Alle- 
gation as  to  Days  of  Grace,  see 
Appeal  and  Error,  4593. 

Parol  Evidence  of  Custom  as  to  Days 
of  Grace,  see  Evidence,  1489. 

Necessity  of  Alleging  Time,  see  Plead- 
ing, 497. 

See  also  supra,  172-175;  Custom  and 
Usage,   11. 

177.  That  three  days  of  grace  are  allowed 


by  the  general  law  merchant  for  the  p.ayDient 
of  a  note,  assumed.  Lindenberger  v.  Beall,  6 
Wheat.  104,  5:  216 

Bussard  v.  Levering,  6  Wheat  102,  5:  215 
Cited  In  Wood  v.  Corl,  4  Met.  205. 

178.  The  allowance  of  days  of  grace  for 
the  payment  of  a  bill  of  exchange  or  note  is 
now  universally  understood  to  enter  into 
every  bill  or  note  of  a  mercantile  character; 
it  does  not  become  due  until  the  last  day  of 
grace.  Bank  of  Washington  v.  Triplet t,  1 
Pet.  25  7*  37 
Cited  in  Bell  v.  First  Nat.  Bank.  115  U.  S.  379, 

29  L.  ed.  411,  6  Sup.  Ct.  Rep.  105— Done- 
gran  v.  Wood,  49  Ala.  252,  20  Am.  Rep.  275 — 
Walls  V.  Bailey,  49  N.  Y.  472.  10  Am.  Rep. 
407~Cook  V.  Darling,  2  R.  I.  389. 

179.  The  allowance  of  three  days  of 
grace  by  the  law  of  the  contract,  in  bills  of 
exchange  and  promissory  notes,  refers  to 
the  circumstance  that  custom  has  so  long 
sanctioned  such  a  rule  that  all  dealers  in 
papers  of  this  description  are  understood  to 
govern  themselves  by  it.  Renner  v.  Bank  of 
Columbia,  9  Wheat.  581,  6:  166 
Cited  in  Ogden  v.  Saunders,  12  Wheat.  298,  6 

L.  ed.  635 — Ogden  v.  Sauuders,  12  Wheat. 
342,  6  L.  ed.  650 — United  SUtes  v.  Arre^ 
dondo,  6  Pet.  715,  8  L.  ed.  550 — DM  lard  r. 
Paton,  19  Fed.  625 — ^The  Cyprus,  20  Fed. 
145 — Barlow  v.  Lambert,  28  Ala.  709,  65 
Am.  Dec.  374 — Cadwell  v.  Meek,  17  111.  229 
— Evansville  &  C.  R.  Co.  v.  Young.  28  Ind. 
518 — Hudson  ▼.  Matthews,  Morris  (Iowa) 
96 — Weems  r.  Ventress,  14  La.  Ann.  267 — 
Wood  v.  Corl,  4  Met.  205 — Sewall  ▼.  Allen, 
6  Wend.  361. 

180.  The  usage  of  a  place  on  which  a  bill 
is  drawn  or  where  payment  is  demanded  uni- 
formly regulates  the  number  of  days  of 
grace  which  must  be  allowed.  Bank  of 
Washington  v.  Tripplett,  1  Pet.  25,  7:  37 
Cited  In  Lee  v.  CbllMcotbe  Bank,  1  Bias.  331, 

Fed.  Cas.  No.  8,187 — Davis  v.  First  Nat. 
Bank,  118  Cal.  603,  50  Pac.  666 — Com- 
mercial Bank  v.  Red  River  Valley  Nat.  Bank« 
8  N.  D.  388,  79  N.  W,  859 — Dacosta  t. 
Davis.  24  N.  J.  L.  332 — Pennsylvania  R.  Co. 
V.  Naive,  112  Tenn.  253,  64  L.R.A.  446,  79 
S.  W.  124. 

181.  The  usage  of  a  bank  at  which  a  not^ 
is  made  payable  as  to  the  number  of  daj» 
of  grace  binds  an  indorser,  whether  he  hns 
personal  knowledge  of  it  or  not.  Mills  t. 
Bank  of  United   SUtes,   11   Wheat.   431, 

6:  512 
Cited  in  Bank  of  Washington  v.  Triplett,  1 
Pet.  33,  7  L.  ed.  41 — Fowler  v.  Brantly.  1* 
Pet.  320.  10  L.  ed.  475 — Cookendorfer  y.  Pres- 
ton, 4  How.  326,  11  L.  ed.  995 — Adams  v. 
Otterback,  15  How.  545,  14  L.  ed.  80(1 — 
Beedlne:  v.  Pic,  2  Cranch,  C.  C.  152,  Fed.  Caa. 
No.  1.227— Hill  V.  Norvell,  3  McLean,  585. 
Fed.  Cas.  No.  6,497 — Knox  v.  Rlvea.  14- 
Ala.  259,  48  Am.  Dec.  97 — Waring  v.  Grady. 
49  Ala.  467,  20  Am.  Rep.  286 — Kllgore  t. 
Bulkley.  14  Conn.  388 — Bank  of  Commerce 
V.  Miller,  105  111.  App.  231— Shed  v.  Brett. 
1  Pick.  406,  11  Am.  Dec.  209 — Stevens  y. 
Reeves.  9  Pick.  201 — ^Wood  v.  Corl,  4  Met- 
205 — Mechanics  Bank  v.  Merchants  Bank. 
6  Met.  24 — New  York  Iron  Mine  Co.  v.  Citi- 
zens' Bank.  44  Mich.  856.  6  N.  W.  823 — 
Carolina  Nat.  Bank  v.  Wallace,  13  S.  C.  351. 
36    Am.    Rep.    694 — Bank    of    Ttonessee    t. 
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Officer,  8  Bazt.  175 — Dabney  t.  Campbell, 
9  Humph.  681 — Howard  v.  Walker.  02  Tenn. 
456,  21  8.  W.  897 — Carey-Lombard  Lumber 
Co.  V.  First  Nat.  Bank,  86  Tex.  300,  24  S.  W. 
260 — Jackson  y.  Henderson,  3  Lelgb,  211. 

182.  By  the  general  rule,  demand  of  pay- 
ment must  be  made  on  the  third  day  of 
grace;  but  where  a  note  is  made  for  the 
purpose  of  being  negotiated  at  a  bank  whose 
custom  is  to  demand  payment  and  give  no- 
tice on  the  fourth  day,  the  custom  forms  a 
part  of  the  law  of  the  contract ;  and  it  is  not 
necessary  that  a  personal  knowledge  of  the 
usage  should  be  brought  home  to  the  in- 
dorser.  Mills  v.  Bank  of  United  States,  11 
Wheat  431,  6:  512 
Bank  of  Washington  v.  Triplett,  1  Pet.  25, 

7:37 
Renner  v.  Bank  of  Columbia,  9  Wheat.  581, 

6:  166 
Cited  in  Sampson  t.  Gazzam,  6  Port. (Ala.)  136, 
30  Am.  Dec.  578 — Georgia  Nat.  Bank  t. 
Henderson,  46  Ga.  505,  12  Am.  Rep.  500 — 
British  &  American  Mortg.  Co.  v.  Tibballs, 
63  Iowa,  474,  19  N.  W.  319 — Mecbanics 
Bank  t.  Mercbants  Bank,  6  Met.  24 — Chi- 
copee  Bank  t.  Eager,  9  Met.  585 — Planters' 
Bank  t.  Markbam,  5  How.  (Miss.)  406,  37 
Am.  Dec.  162 — German  American  Bank  ▼. 
MiUiman,  31  Misc.  98,  65  N.  Y.  Supp.  242 
— Carolina  Nat.  Bank  ▼.  Wallace,  13  S.  C. 
851,  36  Am.  Bep.  694 — ^Duerson  t.  Alsop,  27 
Gratt.  289. 

183.  It  is  the  usage  of  banks  in  the  Dis- 
trict of  Columbia  to  demand  payment  of  a 
bill  on  the  day  after  the  last  day  of  grace ;  and 
this  usage  is  equally  binding  on  parties  who 
were  not  acquainted  with  its  existence. 
Bank  of  Washington  v.  Triplett^  1  Pet.  25, 

7:37 
Cited  in  Cookendorfer  v.  Preston,  4  How.  327, 
11  L.  ed.  996 — United  States  t.  Tbe  Rein- 
deer, 14  Law  Rep.  242,  Fed.  Cas.  No.  16,- 
145 — Kilgore  v.  Bulkley,  14  Conn.  389 — 
Georgia  Nat.  Bank  ▼.  Henderson,  46  Ga. 
505,  12  Am.  Rep.  590 — Dorcbester  &  M. 
Bank  y.  New  England  Bank,  1  Cash.  188 — 
Stevens  v.  Reeves,  9  Pick.  201 — Lewis  v. 
Planters'  Bank,  3  How.  (Miss.)  273 — Dab- 
ney V.  Campbell,  9  Humpb.  681 — Sablien  y. 
Bank  of  Lonoke,  90  Tenn.  226,  16  S.  W. 
373 — Howard  v.  Walker,  92  Tenn.  456,  21 
S.  W.  897 — Jackson  v.  Henderson,  3  Leigh, 
211. 

184.  Since  1818,  notes  deposited  for  col- 
lection in  the  banks  of  Vvashington  are 
allowed  only  three  days'  grace;  the  former 
rule  giving  four  days  being  after  that  date 
restricted  to  paper  discounted  by  those 
banks.  Cookendorfer  v.  Preston,  4  How. 
317,  11:992 
Cited  in  Hill  v  Norvell,  8  McLean,  585,  Fed, 

Cas.  No.  6,497. 

185.  Where  the  second  day  of  grace  falls 
on  Saturday,  it  is  the  last  day  of  grace. 
Bussard  ▼.  Levering,  6  Wheat.  102,  5:  215 
Cited  in  Doremus  v.  Burton,  5  Blss.  58.  Fed. 

Cas.  No.  4,002 — Cuyler  y.  Stevens,  4  Wend. 
567. 

Editorial  notes. 

Days  of  grace.  5:  215 

Usage  or  custom,  as  controlling  and  vary- 
ing  demand,    notice,   and   days   of   grace. 

6:  512 


Effect  of  war. 

186.  Though  the  holder  of  promissory 
lotes  was  relieved  by  the  war  from  obliga- 
tion to  make  demand  upon  the  maker  of  a 
note  at  its  maturity,  he  must,  in  order  to 
"har^  the  indorser,  make  such  demand 
.vithin  a  reasonable  time  after  the  close  of 
the  war.     Ray  v.   Smith,   17   Wall.   411, 

21 :  666 

b.  Far  Notice  of  yonacceptance,    Non- 
payment, and  Protest, 

Reasonableness  as  to  Time  as  Questioi    for 

Jury,  see  Trial,  158. 
Diligence   as   to,   as   Question   of   Law,   see 

Trial,  174,  175. 
Correctness  of  Instruction  as  to,  see  Triul, 

607. 
After  Close  of  War,  see  War,  39. 
See  also  supra,  149-152,  158,  174;  Time,  6. 

187.  It  is  difficult  to  lay  down  a  universal 
rule  as  to  what  is  due  diligence  in  respect 
to  notice  to  indorsers,  and  many  cases  must 
be  decided  upon  their  own  particular  cir- 
cumstances. Bank  of  United  States  v.  Cor- 
neal, 2  Pet.  543,  7:  513 
Cited  in  Chickopee  Bank  v.  Seventh  Nat.  Bank, 

8  Wall.  649,  19  L.  ed.  425 — Crocker  v.  Get- 
chell,  23  Me.  397 — Reler  v.  Strauss,  54  Md. 
290,  39  Am.  Rep.  390 — Wachusett  Nat.  Bank 
V.  Fairbrother,  148  Mass.  185,  12  Am.  St. 
Rep.  530,  19  Atl.  345 — Commercial  Nat.  Bank 
V.  Henninger,  105  Pa.  503. 

188.  After  demand  of  the  maker  of  a 
note  on  the  third  day  of  grace,  notice  to 
the  indorser  on  the  same  day  is  sufficient. 
Lindenberger  v.   Beall,   6   Wheat.   104, 

5:216 

Cited  in  Beedlng  v.  Pic,  2  Cranch,  C.  C.  152, 

Fed.  Cas.  No.  1,227 — Dennle  v.  Walker,  7  N. 

H.   201 — Remington  v.   Harrington,   8   Ohio, 

511. 

189.  Notice  of  nonpayment  is  sufficient  to 
charge  the  drawer  when  given  on  the  last 
day  of  grace,  after  demand  on  the  acceptor 
on  the  same  day.  Bussard  y.  Levering,  6 
Wheat.  102,  5:  215 
Cited    in    McFarland    v.    Pico,    8    Cal.    634 — 

Staples  V.  Franklin  Bank,  1  Met.  55,  35  Am. 
Dec.  345 — Dennie  v.  Walker,  7  N.  H.  201 — 
Manchester  Bank  v.  Fellows,  28  N.  H.  310. 

190.  Notice  of  nonpayment  and  protest 
given  through  the  medium  of  the  postoffice 
the  day  after  the  last  day  of  ^race,  in 
time  to  go  by  the  mail  succeeding  such 
last  day,  is  in  due  time.  FuUerton  v.  Bank 
of  United  States,  1  Pet.  604,  7:  280 
Cited  in  LawBon  ▼.  Farmer's  Bank,  1  Ohio  St. 

216. 

191.  Where  the  parties  do  not  reside  in 
the  same  place,  diligence  consists  in  send- 
ing notice  by  the  first  mail  of  the  day  of 
protest,  and  this  is  all  that  is  necessary,  if 
the  notice  is  properly  directed.  Dickins  v. 
Beal,  10  Pet.  572.  9:  538 
Cited  in  Walker  v.  Stetson,  14  Ohio  St.  97,  84 

Am.  Dec.  362. 

192.  Notice  of  nonpayment  sent  to  parties 
re&iding  in  a  different  place,  by  the  mail. 
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the    next    day   after   the    dishonor    of    the 

note,  is  in  due  time.     Bank  of  Alexandria 

V.    Swann,    9    Pet.   33,  9:  40 

Cited  In  Moore  v.  Burr,  14  Ark.  232 — ^Adams 

y.  Boyd,  33  Ark.  50 — Sanderson  t.  Sanderson, 

20  Fla.  304— Chick  t.  PUlsbury,  24  Me.  462, 

41  Am.  Dec.  394 — Housatonlc  Bank  t.  Laflln, 

5  Cush.  550 — ^Manchester  Bank  ▼.  Fellows,  28 

N.  H.  310 — Sussex  Bank  v.  Baldwin,  17  N.  J. 

L.  493 — Oerman-American  Bank  t.  Milliman, 

31  Misc.  97,  65  N.  Y.  Supp.  242— Powell  ▼. 

State  Bank,  1  Disney   (Ohio,)    272 — Lawson 

T.  Farmers*  Bank,  1  Ohio  St.  214. 

193.  Notice  of  nonacceptance  or  nonpay- 
ment of  bills  of  exchange  held  by  the 
United  States  is  too  late  to  charge  the  in- 
dorsers  residing  in  New  York  when  not 
given  by  the  local  agent  of  the  United 
States  Treasury  until  four  or  five  days  after 
the  dalxs  of  his  instructions  from  the  Treas- 
ury Department  at  Washington.  United 
States  V.  Barker,  12  Wheat.  559,  6:  728 
Cited  in  Sanderson  v.  Sanderson,  20  Fla.  304 — 

Sewall  V.  Russell,  3  Wend.  277 — Lawson  v. 
Farmers*  Bank,  1  Ohio  St.  214. 

194.  [Nine  months'  delay  in  giving  notice 
of  nonpayment  to  the  drawer  of  a  bill  is 
fatal.  Mallory  v.  Kirwan  (Pa.  Sup.  Ct.) 
2  Dall.  192,  1:344] 

195.  [A  delay  of  nearly  two  and  a  half 
years  to  give  notice  of  the  nonpayment  of 
a  bill  to  an  indorser  living  130  miles  distant, 
unless  satisfactorily  explained,  will  release 
him.  Steinmetz  v.  Currie  (Pa.  Sup.  Ct.) 
1  Dall.  270,  1:132] 

Editorial  notes. 

Immaterial  whether  indorser  receives  no- 
tice if  due  diligence  used  in  sending  it. 

11:  1000 

[Time  allowed  for  mailing  check  or  notice 
of  dishonor,  as  affected  by  the  hour  at  which 
the  mail  closes  or  departs.  4  LJI.A.  (N.S.) 
132.] 

Premature  protest. 

196.  A  bill  of  exchange  dated  March  4, 
payable  in  Louisiana  sixty  days  after  sight, 
drawn  in  Illinois  on  a  person  in  Liverpool, 
and  accepted  by  him  "due  21st  May,"  with- 
out any  date  of  acceptance,  is  prematurely 
protested  for  nonpayment  on  the  21st  of 
May,  where  it  is  not  shown  what  was  the 
date  of  acceptance,  since  the  time  named 
in  the  acceptance  after  the  word  "due"  can 
be  repardea  only  as  the  time  of  payment 
fixed  by  the  bill,  to  which  days  of  grace  are 
to  be  added,  and  not  as  a  date  which  in- 
cludes days  of  grace.  Bell  v.  First  Nat. 
Bank,  116  U.  S.  373,  6  Sup.  Ct.  Rep.  105, 

29:409 

2.  Place  and  Mode* 

a.  For  Presentment  and  Demand, 

Necessity  of  Allegins  Demand  at  Place  of 
Payment,  see  Pleading,  495,  496. 

197.  When  demand  of  payment  is  made 
upon  the  drawee  of  a  foreign  bill  of  ex- 
change, the  bill  itself  must  be  exhibited. 
Musson  y.  Lake,  4  How.  262,  11 :  967 


198.  Eitlior  of  a  set  of  bills  of  exchange 
mil}'  be  presented  for  acceptance,  and  if  not 
accepted,  a  right  of  action  presently  arises, 
upon  due  notice,  against  all  the  antecedent 
parties  to  a  bill,  without  any  other  of  the 
set  being  presented.  Bank  of  Pittsburgh  v. 
Neal,  22  How.  96,  16:  323 

199.  A  personal  demand  is  not  necessary 
where  all  the  parties  to  a  note  have  agreed 
it  should  be  made  at  a  specified  place,  and 
it  was  so  made.  Pearson  v.  Bank  of  The 
Metropolis,  1  Pet.  89,  7:  65 
Cited  in  Bank  of  Metropolis  v.  Brent,  2  Cranch, 

C.  C.  530,  Fed.  Cas.  No.  900 — ClouKh  r. 
Holden.  115  Mo.  344,  87  Am.  St.  Rep.  393.  21 
S.  W.  1071. 

Editorial  note. 

[Presentment  to  joint  makers.    36  LJLA. 

703.] 

Place  generally. 

Parol  Agreement  as  to  Place  of  De- 
mand, see   Evidence,   1517. 

Evidence  of  Parol  Agreement  as  to 
Place,  see   Evidence,   2142. 

Parol  Evidence  to  Show  Place  of  Pay- 
ment, see  Evidence,  1515,  1516. 

Place  of  Payment  of  Debts  Generally, 
see  Payment,  II.  d. 

200.  Where  the  notary  public  made  dili- 
gent inquiry  for  acceptors  in  the  city  at 
which  they  were  addressed  in  the  bill,  and 
could  not  find  them,  and  on  the  day  of 
maturity  demanded  payment  at  the  places 
frequented  by  them  when  in  said  city, 
which  was  refused,  and  mailed  notices  of 
protest  to  the  drawers  and  indorser  at  their 
postoffice  address, — ^Held,  that  all  necessary 
steps  were  taken  to  bind  them.  Cox  ▼.  Na- 
tional Bank  of  New  York,  100  U.  S.  704, 

25:739 
Cited  in  Skinker  v.  Butler  Connty,  112  Mo.  33d, 
20  S.  W.  613. 

201.  Where  a  bill  of  exchange  is  addressed 
to  the  drawees  at  a  certain  place  (e.  g,^  New 
York  city),  and  is  accepted  by  them,  it  be- 
comes payable,  when  due,  at  the  place 
designated  by  the  address  as  that  of  ac- 
ceptance. Cox  y.  National  Bank  of  New 
York,  100  U.  S.  704,  25:  739 
ated  in  Brown  v.  Jones,  118  Ind.  50,  8  Am.  St. 

Rep.  6^3,  13  N.  E.  857 — Strawberry  Point 
Bank  v.  Lee,  117  Mich.  124,  75  N.  W.  444— 
Clongh  V.  Holden.  115  Mo.  844.  37  Am.  St. 
Bep.  893,  ^1  S.  W.  1071— WeUer  ▼.  GimUii, 
32  Misc.  37,  65  N.  Y.  Supp.  282 — Rose  ▼. 
McCracken,  20  Tex.  Civ.  App.  689,  50  8.  W. 
152. 

At  residence  or  place  of  business. 

202.  Going  several  times  to  the  office  of 
the  acceptors  of  a  bill,  in  order  to  demand 
payment  for  the  same,  and  finding  the  doors 
closed,  and  no  person  there  to  answer  the 
demand,  is  a  sufficient  demand.  Further 
inquiry  for  them  was  not  required  by  tiM 
custom  of  merchants.  Wisenuui  ▼.  Chiap- 
pella,  23  How.  368,  16:469 
Cited  \n  Berg  v.  Abbott,  88  Pa.  179,  24  Am. 

Bep.  158. 
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203.  A  demand  for  payment  need  not  be 
personal,  and  it  will  be  sufficient  if  it  shall 
be  made  at  the  acceptor's  house  or  place  of 
business  in  business  hours.  Wiseman  v. 
Chiappella,  23  How.  368,  16:  466 
Cited  in  Brown  ▼.  Jones,  113  Tnd.  40,  3  Am. 

St.  Rep.  623,  13  N.  E.  857 — Clough  v.  Holden, 
115  Mo.  362,  37  Am.  St.  Rep.  393,  21  3.  W. 
1071. 

204.  The  absence  from  his  home,  of  the 
drawee  of  a  bill  payable  after  date,  when 
the  holder  of  a  bill  or  his  agent  calls  with 
it  for  acceptance,  is  not  a  refusal  to  accept. 
But  such  absence  when  the  bill  is  due  is  a 
refusal  to  pay,  and  authorizes  a  protest. 
Bank  of  Washington  v.  Triplett,  1  Pet;,  25, 

7:37 

Note  or  bill  payable  at  bank. 

See  also  supra,  199. 

205.  Where  the  maker  of  the  note  has 
removed  into  another  state  or  another  ju- 
risdiction subsequent  to  the  making  of  the 
note,  a  personal  demand  upon  him  is  not 
necessary  to  charge  the  indorser,  but  it  is 
sufficient  to  present  the  note  at  the  former 
place  of  residence  of  the  maker.  M'Gruder 
▼.  Bank  of  Washington,  9  Wheat.  598, 

6:  170 

DUUnguUhed   In   Banmgardner   ▼.    Reeves,    36 

Pa.  256 — Farmers*  Bank  t.  Gunnell.  26  Gratt 

142 — Browning  v.  Armstrong,  9  Phila,  60,  20 

Phila  Leg.  Int.  228. 

Cited  in  DIckins  y.  Beal,  10  Pet.  580,  9  L.  ed. 
541 — Re  Glyn,  2  Low.  Dec.  533,  15  Nat. 
Bankr.  Reg.  503 — Bank  of  Columbia  v.  Law- 
rence, 2  Cranch.  C.  C.  512,  Fed.  Cas.  No.  872 
— Ex  parte  Heldelback,  2  Low.  Dec.  533,  Fed. 
Cas.  No.  6,822 — Taylor  y.  Branch,  1  Stew. 
A  P.  (Ala.)  252,  23  Am.  Dec.  293 — Citizens' 
Nat.  Bank  v.  Great  Western  Blevator  Co.  13 
8.  D.  6,  82  N.  W.  186 — ^Leonard  y.  Olson,  99 
Iowa,  172,  35  L.R.A.  884,  61  Am.  St.  Rep. 
280,  68  N.  W.  677— Bellleyre  v.  Bird,  4 
Mart  N.  S.  187— Baggett  ▼.  Rlghtor,  4  Rob. 
(La.)  19— Central  Bank  r.  Allen,  16  Me.  44 
— Wheeler  y.  Field,  6  Met.  295^Herrick  y. 
Baldwin,  17  Minn.  218,  10  Am.  Rep.  161,  Gil. 
183 — Salisbury  y.  Bartleson,  39  Minn.  366, 
40  N.  W.  26&— Dennle  y.  Walker,  7  N.  H.  200 
— ^Atherton  y.  Thornton,  8  N.  H.  182 — Cald- 
well V.  Porter,  17  N.  H.  32 — Taylor  y.  Snyder, 
8  Denio,  161,  45  Am.  Dec.  457 — Spies  y. 
Gilmore,  1  N.  T.  328 — Foster  y.  Julien,  24 
N.  Y.  31,  80  Am.  Dec.  320 — Adams  y.  Leland, 
30  N.  Y.  311 — Stackert  y.  Anderson,  8  Wbart. 
122 — Reid  y.  Morrison,  2  Watts  &  8.  406 — 
Haslett  y.  Bragdon,  7  Pa.  Super,  Ct.  585 — 
Becker  y.  Levy,  5  Clark,  (Pa.)  299 — Pierce  y. 
Struthers,  27  Pa.  254 — McVeigh  y.  Bank  of 
Old  Dominion,  26  Oratt.  806. 

206.  When  a  note  is  payable  at  a  bank, 
it  is  not  necessary  to  make  any  personal 
demand  upon  the  maker  elsewhere.  Bank 
of  United  States  v.  Cameal,  2  Pet.  543, 

7:513 
Cited  in  Wisdom  y.  Williams,  Hempst.  400, 
Fed.  Cas.  No.  17,904 — ^Allen  y.  Mites,  4  Harr. 
(Del.)  237 — Sabin  y.  Barke,  4  Idabo,  43,  87 
Pac.  352 — Sabin  y.  Bnrke,  4  Idako,  117,  37 
Pac.  357 — Hoffman  y.  Hollingswortb,  10  Ind. 
App.  358,  37  N.  E.  960 — Tbomas  y.  Marsb, 
2  La.  Ann.  354 — Central  Bank  y.  Allen,  16 
Me.  44 — Grabam  y.  Sangston,  1  Md.  68 — 
Ooodloe  y.  Godley,  18  Smedes  &  M.  240.  51 
Am.  Dec.  509 — Barkalow  y.  Johnson,  16  N. 
J.  L.  402— Glllett  y.  Averill,  5  Denlo,  88— 
U.  S.  Dig.— 64 


Bank  of  Syracuse  y.  Hollister,  17  N.  Y.  50, 
72  Am.  Dec.  416 — Commercial  Nat.  Bank  y. 
Henniger,  105  Pa.  608 — Becbtell  y.  Miners' 
Bank,  2  Phila.  122.  13  Phila.  Leg.  Int.  165 
— Commercial  Nat.  Bank  y.  Henninger,  41 
Phila,  Leg.  Int.  357 — ^Apperson  y.  Union 
Bank,  4  Coldw.  456 — State  Bank  y.  Napier, 
6  Humph.  273,  44  Am.  Dec.  808. 

207.  On  a  note  made  payable  at  a  par- 
ticular bank  a  sufficient  demand  is  shown 
by  proof  that  the  note  had  been  discounted 
and  had  become  the  property  of  the  bank, 
and  that  it  was  in  the  bank,  and  not  paid 
at  maturity.  Fullerton  v.  Bank  of  United 
States,  1  Pet.  604,  7:  280 
Cited  in  Green  y.  Goings,  7  Barb.  655 — Hallo- 
well  &  Co.  y.  Curry,  41  Pa.  325, 

208.  Where  a  bill  of  exchange  is  lost 
among  a  pile  of  papers  in  the  bank  at 
which  it  was  payable,  it  is  not  present  in 
the  bank,  so  as  to  constitute  a  presentment 
or  demand  against  the  acceptors.  Chicopee 
Bank  v.  Seventh  Nat.  Bank  (Chicopee  Bank 
V.  Philadelphia  Bank)  8  Wall.  641,     19:  422 

b.  For  Notice  of  Nonpayment  and  Pro- 
test. 

209.  The  facts  of  notice  and  its  recep- 
tion in  due  time  are  the  only  matters  ma- 
terial to  the  drawer  or  indorser  of  a  dishon- 
ored bill;  the  manner  or  place  in  which 
they  receive  such  notice  is  immaterial. 
Dickins  v.  Beal,  10  Pet.  572,  9:  538 
Bank  of  United  States  y.  Corcoran,  2  Pet. 

121,  7:368 

Cited  in  Bank  of  United  States  y.  Corcoran,  8 
Cranch,  C.  C.  47,  Fed.  Cas.  No.  012 — Dickins 
y.  Beal,  10  Pet.  570,  9  L.  ed.  541 — ^Bradley 
y.  Davis,  26  Me.  52 — Rolla  State  Bank  v. 
Pezoldt,  95  Mo.  App.  410,  60  S.  W.  51 — 
Curran  v.  Percival,  21  Neb.  441,  32  N.  W. 
213 — ^Hallowell  v.  Curry,  41  Pa.  826 — Bur- 
net y.  Howell,  8  Phila.  533,  28  Phila.  Leg. 
Int.  214 — Carlisle  Deposit  Bank  v.  Rheem, 
10  Phila.  463,  SO  Phila.  Leg.  Int.  288 — 
First  Nat.  Bank  y.  Wood,  51  Vt.  474,  81  Am. 
Rep.  692 — ^Terbell  v.  Jones,  16  Wis.  266. 

210.  The  object  of  the  rule  which  requires 
the  notice  to  come  from  the  holder  is  to 
enable  him,  as  the  only  proper  party,  either 
to  fix  or  waive  the  liability  of  indorsers. 
A  notary,  or  any  other  agent  of  the  holder, 
may  give  the  notice.  Harris  t.  Robinson, 
4  How.  336,  11:  1000 
Cited  in  Schofleld  y.  Palmer,   184  Fed.  755 — 

Palmer  v.  Whitney,  21  Ind.  64 — Swayse  y. 
Britton,  17  Kan.  628. 

211.  If  due  diligence  is  used  in  sending 
the  notice  to  the  indorser,  it  is  immaterial 
whether  it  is  received  or  not.  Dickins  v. 
Beal,  10  Pet.  572,  9:  538 
Harris  v.  Robinson,  4  How.  336,  11:  1000 
Bank  of  Columbia  use  of  Bank  of  United 

States  v.  Lawrence,  1  Pet.  578,  7:  269 
Cited  in  Carpenter  v.  Providence  Washington 
Ins.  Co.  4  How.  219,  11  L.  ed.  947 — Harris 
y.  Robinson,  4  How.  348,  11  L.  ed.  1006 — 
Ashley  v.  Gunton,  15  Ark.  423 — Peters  v. 
Hobbs,  25  Ark.  77,  91  Am.  Dec.  526 — Pal- 
mer V.  Whitney,  21  Ind.  64 — Weaver  v. 
Penn.  27  La.  Ann.  131 — Reier  v.  Strauss,  54 
Md.  290,  39  Am.  Rep.  390 — Wilson  v.  Rich- 
ards. 28  Minn.  342,  9  N.  W.  872 — Ameri- 
can   Nat.    Bank    v.    Junk    Bros.    Lumber    & 
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Mfg.   Co.   94   Tenn,   628,  28   L.R.A.   494,    30 
S.  W.  763. 

212.  Due  diligence  having  once  been  ex- 
ercised, the  liability  of  the  indorser  is  fixed, 
and  subsequent  information  imposes  no 
new  duty  on  the  holder.  Lambert  v. 
Ghiselin,  9  How.  552,  13:  254 
Cited   In    Rowland    v.    Rowe,    48    Conn.   444 — 

Weaver  v.  Penn,  27  La.  Ann.  131 — Rensbaw 
V.  Trlplett,  28  Mo.  221. 

213.  A  notary  having  inquired  of  a  per- 
son as  likely  to  know  as  anyone  concerning 
the  address  of  the  indorser,  and  having 
received  a  positive  reply,  has  a  right  to  rely 
on  such  information,  the  bill  itself  being 
silent.    Lambert  v.  Ghiselin,  9  How.  552, 

13:  254 
Harris  v.  Robinson,  4  How.  336,  11:  1000 
Cited  in  Lambert  v.  Ghiselin,  9  How.  558,  13 
L.  ed.  257— Bartlett  v.  Isbell,  31  Conn.  301, 
83  Am.  Dec.  146 — Allen  v.  Georgia  Nat. 
BanlE,  60  Ga.  349 — Moore  v.  Hardcastle,  11 
Md.  490— Whltridge  v.  Rider,  22  Md.  559— 
Burk  V.  Shreve,  39  N.  J.  L.  219 — University 
Press  V.  Williams,  48  App.  Div.  194,  62 
N.  Y.  Supp.  986 — Runyon  v.  Montfort,  44 
N.  C.  (Busbee,  L.)  374 — Central  Nat.  Bank 
y.  Adams,  11  S.  E.  456,  32  Am.  Rep.  495 — 
National  Bank  v.  Lewis.  50  Vt.  624,  28  Am. 
Rep.  514 — McVeigh  v.  Bank  of  Old  Domin- 
ion, 26  Gratt  807. 

214.  Notice  of  protest  to  an  indorser  liv- 
ing in  the  same  town  with  the  holder  must 
be  given  personally,  either  verbally  or  in 
writing,  or  a  written  notice  be  left  at  his 
dwelling  house  or  place  of  business,  unless 
he  has  agreed  to  receive  it  elsewhere,  or, 
by  custom  of  the  bank  at  which  It  was  pay- 
able, notice  might  be  left  at  the  postoflSce. 
Bowling  V.  Harrison,  6  How.  248,  12:  426 
Distinguished  in  Walters  v.  Brown,  15  Md.  292, 

74  Am.  Dec.  566. 

Cited  in  Philipe  v.  Harberlee,  45  Ala.  607 — 
Morton  v.  Cammack,  MacArth.  A  M.  23 — 
Bowling  V.  Arthur,  34  Miss.  56 — Manchester 
Bank  v.  Fellows,  28  N.  H.  310 — Rashworth 
V.  Moore,  36  N.  H.  192 — Barnes  v.  Caldwell, 
1  Luzerne,  Legal  Reg.  73 — Barnes  v.  Cald- 
well, 19  Pittsb.  L.  J.  97,  3  Pittsb.  338 — 
Carolina  Nat.  Bank  v.  Wallace,  13  S.  C.  352, 
36  Am.  Rep.  694 — Brown  v.  Bank  Abingdon, 
85  Va.  98,  7  8.  E.  357— Big  Sandy  Nat. 
Bank  v.  Chilton.  40  W.  Va.  502,  21  8.  E. 
774 Westfall  v.  Farwell,  13  Wis.  613. 

215.  A  notice  to  an  indorser  is  insuffi- 
cient where  not  left  at  his  known  place  of 
residence  or  business,  although  left  at  his 
son's  store,  where  such  notices  had  former- 
ly been  delivered.  Bank  of  United  States 
V.  Corcoran,  2  Pet.  121,  7:  368 
Cited  in  Wilkins  r.  Commercial  Bank,  6  How. 

(Miss.)   222. 

216.  Diligence  sufficient  to  charge  an  in- 
dorser is  exercised,  where  the  indorser  had 
left  town  on  a  visit,  if  notice  is  left  at  a 
neighbor's,  with  a  request  to  hand  to  the 
indorser  when  he  shall  return.  Williams 
V.  Bank  of  United  States,  2  Pet.   96, 

7:360 

Editorial  note. 

[To  whom  should  notice  of  protest  be 
given  after  appointment  of  receiver  or  other 
representative  of  insolvent.    61  L.R.A.  900.] 


At  residence  or  place  of  business. 

Federal  Question  as  to,  see  Appeal  and 

Error,  1894. 
Sufficiency  of  Evidence  to  Go  to  Jury, 

see  Trial,  139. 
See  also  supra,  214-216. 

217.  Where  the  parties  reside  in  the  same 
city  or  town,  the  notice  should  be  given  at 
the  dwelling  house  or  place  of  business; 
either  mode  is  sufficient,  and  the  duty  of 
the  holder  does  not  require  him  to  give  the 
notice  at  any  other  place.  Williams  t. 
Bank  of  United  States,  2  Pet.  96.  7:  360 
Cited  in  Stephenson  v.  Primrose,  8  Port.  (Ala.) 

162.  83  Am.  Dec.  281 — Stamps  v.  Brown, 
Walk.  (Miss.)  530 — Sussex  Bank  v.  Baldwin, 
17  N.  J.  L.  489— McVeigh  v.  Bank  of  Old 
Dominion,  26  Gratt.  806. 

218.  Service  of  a  notice  of  nonpayment  at 
an  indorser's  place  of  business  or  at  his 
residence,  in  a  different  place,  may  be 
equally  good.  Bank  of  Columbia  use  of 
Bank  of  United  States  v.  Lawrence,  1  Pet. 
578,  7:  269 
Cited  in  Stephenson  v.  Primrose,  8  Port.  (Ala.) 

159,  88  Am.  Dec.  281 Chouteau  v.  Web- 
ster, 6  Met.  7,  89  Am.  Dec.  705 — Tunstall 
V.  Walker,  2  Smedes  &  M.  657. 

219.  When  a  party  entitled  to  notice  of 
nonpayment  has,  in  the  same  city  or  town, 
a  dwelling  house  and  place  of  business,  a 
notice  delivered  at  either  place,  or  addressed 
to  him  through  the  postoffice,  is  sufficient. 
Bank  of  Columbia  use  of  Bank  of  United 
States  V.  Lawrence,  1  Pet.  578,  7:  269 
Disapproved  in  Brown  r.   Bank  of  Abingdon. 

85  Va.  102,  7  8.  B.  857. 
Cited  in  Walker  v.  Bank  of  Augusta,  3  Ga. 
498— Bell  V.  State  Bank,  7  Blackf.  46() — 
Hume  V.  Watt.  5  Kan.  45 — Bondarant  ▼. 
Everett,  1  Met.  (Ky.)  660— Cook  ▼.  Bank 
of  Louisiana,  2  La.  Ann.  326 — Bird  ▼.  Me- 
Calop,  2  La.  Ann.  352 — Walters  v.  Brown,  15 
Md.  293.  74  Am.  Dec.  566 — Nevlus  r.  Lan- 
singburgh  Bank,  10  Mich.  551 — ^Patrick  t. 
Beazley,  6  How.  (Miss.)  618,  38  Am.  Dm. 
456 — Hogatt  V.  Bingaman,  7  How.  (Mlaa.) 
576 — Seneca  County  Bank  v.  Neass.  6  Denio, 
339 — Ransom  v.  Mack,  2  Rltl,  590,  38  Am. 
Dec.  602 — Jones  v.  Lewis.  8  Watts  &  8.  16 
—Boyd  V.  City  Sav.  Bank,  15  Gratt  605 — 
Big  Sandy  Nat.  Bank  v.  Cnillton,  40  W.  Va. 
499,  21  S.  B.  774 — Peabody  Ins.  Co.  ▼.  Wil- 
son, 29  W.  Va.  547.  2.  S.  E.  888— Westfall 
V.  Farwell,  13  Wis.  509. 

220.  A  notary  public  left  a  notice  of  the 
nonpayment  of  a  bill  of  exchange  for  the 
indorser  at  a  private  boarding  house  where 
the  indorser  lodged,  requesting  a  fellow 
boarder  to  deliver  it  to  the  indorser.  Held, 
this  was  sufficient  notice.  Bank  of  United 
States  v.  Hatch,  6  Pet.  250.  8:  387 
Cited  in  Tyson  v.  Oliver.  43  Ala.  469— Ashley 

V.  Gunton.  15  Ark.  424 — Jones  r.  Mansker, 
15  La.  55 — Weaver  v.  Penn,  27  La.  Ann. 
131 — wachusett  Nat.  Bank  v.  Falrbrother^ 
148  Mass.  185,  12  Am.  St.  Bep.  680,  19  N. 
E.  345. 

221.  A  (>lace  of  business,  according  to  the 
usual  commercial  imderstanding  of  the 
term,  to  which  notice  of  protest  may  he 
sent,  is  not  shown  to  exist  by  evidence  that 
a  party  was  employed,  two  or  three  times 
a  week,  at  a  house  occupied  by  another,  in 
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settling  up  his  old  business,  where  no  public 
notoriety  was  given  to  the  place  as  such, 
and  no  open  or  public  business  was  carried 
on.  Bank  of  Columbia  use  of  Bank  of 
United  States  v.  Lawrence,  1  Pet.  578, 

7:269 
(Hied  in  Sussex  Bank  ▼.  Baldwin,  17  N.  J.  I*. 

489 — Bink   of   West   Tennessee   v.    Davis,    5 

Helsk.  439. 

By  mail  generally. 

Evidence  of,  Generally,  see  Evidence, 
942b. 

Evidence  of  Custom  and  Course  of  Busi- 
ness of  Postoffice,  see  Evidence, 
2060. 

See  also  supra,  219. 

222.  Due  diligence  in  giving  notice  of  non- 
payment of  a  note  does  not  require  that 
notice  must  be  sent  to  the  indorser  through 
the  postofHce.  Williams  v.  Bank  of  United 
States,  2  Pet.  96,  7;  360 

223.  If  parties  live  in  different  post 
towns,  notice  through  the  postoffice  is  suffi- 
cient. Bank  of  Columbia  use  of  Bank  of 
United  States  v.  Lawrence,  1  Pet.  578, 

7:  289 
Bussard  v.  Levering,  6  Wheat.  102,  6:  215 
Cited  In  Todd  v.  Neal,  49  Ala.  274 — Provident 
Sav.  Life  Assur.  Soc.  v.  Nixon,  19  C.  C.  A. 
418,  44  U.  8.  App.  316,  73  Fed.  148— 
Baumgardner  v.  Reeves,  35  Pa.  256 — Mc- 
Veigh V.  Bank  of  Old  Dominion,  26  Gratt. 
806. 

To  what  postofllce  directed. 

224.  When  notice  is  sent  by  mail,  it  is 
sufficient  to  direct  it  to  the  town  where  the 
party  resides,  if  it  is  a  post  town;  if  it  is 
not,  then  to  the  postoffice  or  post  town  near- 
est to  his  residence,  if  it  is  known.  Bank 
of  United  States  v.  Carneal,  2  Pet.  543, 

7:613 
Cited  In  Dlckins  v.  Beal,  10  Pet.  582,  9  L.  ed. 
542 — Harris  v.  Robinson,  4  How.  348,  11 
L.  ed.  1006 — McGrew  v.  Toulmin,  2  Stew.  A 
P.  (Ala.)  434— Bird  v.  McCalop,  2  I^.  Ann. 
852 — Foster  v.  Sineatb,  2  Rich.  L.  343. 

225.  When  an  indorser  resides  in  a  differ- 
ent place  from  the  holder,  notice  of  non- 
payment may  be  sent  by  the  mail  to  the 
postoffice  nearest  to  the  party  entitled  to 
such  notice.  Bank  of  Columbia  use  of  Bank 
of  United  States  v.  Lawrence,  1  Pet.  578, 

7:  269 
Cited  in  Harris  v.  Robinson,  4  How.  348,  11 
L.  ed.  1006— McOrew  v.  Toulmin,  2  Stew, 
ft  P.  (Ala.)  434— Timms  v.  Delisle.  5  Blackf. 
448 — Sharpe  v.  Drew,  9  Ind.  283 — Lathrop 
V.  Delee,  8  La.  Ann.  171 — Cabot  Bank  v. 
Rassell,  4  Gray.  169 — Sanderson  v.  Rein- 
stadler,  31  Mo.  487. 

226.  A  notice  of  protest  is  properly  di- 
rected when  the  direction  is  to  the  place 
where  the  indorser  resides,  near  a  postoffice, 
and  the  bill  is  dated  at  that  place.  Dickins 
v.  Beal,  10  Pet.  572,  9:  538 
Cited  In  Page  v.  Prentice,  5  B.  Mon.  7. 

227.  A  person  living  in  the  country,  but 
receiving  mail  at  a  nearby  post  town,  re- 
garded as  being  in  the  same  situation  as 
persons  living  in  the  town,  with  reference 
to  the  giving  notice  of  dishonor  of  commer- 


cial paper.    Bank  of  Columbia  use  of  Bank 
of  United  States  v.  Lawrence,  I  Pet.  578, 

7:269 
Cited  In  United  States  v.  Kocfaersperger,  9  Am. 
L.  Reg.  154,  Fed.  Cas.  No.  15,541. 

228.  It  is  not  a  universal  rule  that  notice 
of  nonpayment  must  be  sent  to  the  post- 
office  nearest  to  the  residence  of  the  party 
to  whom  it  is  addressed.  Bank  of  Columbia 
use  of  Bank  of  United  States  v.  Lawrence, 
1  Pet.  578,  7:269 
Cited  In  Bank  of  United  States  v.  Carneal,  2 

Pet.  551,  7  L.  ed.  516— Goodwin  v.  McCoy, 
13  Ala.  279 — Follain  v.  Dupre,  11  Rob.  (La.) 
473 — Louisiana  Bank  v.  Tournlllon,  9  Ltl. 
Ann.  134 — Hazelton  Coal  Co.  v.  Ryerson,  20 
N.  J.  L.  132,  40  Am.  Dec.  217 — Montgomery 
County  Bank  v.  Marsh,  11  Barb.  648— Bank 
of  Geneva  v.  Howlett,  4  Wend.  331 — Peabody 
Ins.  Co.  V.  Wilson,  29  W.  Va.  557,  2  S.  B. 
888 — Westfall  v.  Farwell,  13  Wis.  506. 

229.  If  the  party  is  in  the  habit  of  receiv- 
ing his  letters  at  a  more  distant  postoffice, 
or  through  a  more  circuitous  route,  and  the 
fact  is  known  to  the  person  sending  notice, 
notice  sent  by  the  latter  mode  will  oe  good. 
Bank  of  United  States  v.  Carneal,  2  Pet. 
543,  7:  513 
Cited  in  Tlmms  v.  Delisle,  5  Blackf.  448 — New 

Orleans  &  C.  R.  Co.  v.  Robert,  9  Rob.  (La.) 
132 — Follain  v.  Dupre,  11  Rob.  (La.)  47.S — 
Cook  V.  Bank  of  Louisiana,  2  La.  Ann.  326 — 
Hepburn  v.  RatUff,  2  La.  Ann.  332 — Bank  ot 
Louisiana  v.  Tournlllon,  9  La.  Ann.  134 — 
Cabot  Bank  v.  Russell,  4  Gray,  169 — Chou- 
teau V.  Webster,  6  Met.  7,  39  Am.  Dec.  705 
— Shelburne  Falls  Nat.  Bank  v.  Townsley, 
102  Mass.  181,  3  Am.  Rep.  445 — Hogatt  v. 
Blngaman,  7  How.  (Miss.)  578 — Manchester 
Bank  v.  White,  30  N.  H.  463 — Hazelton  Coal 
Co.  T.  Ryerson,  20  N.  J.  L.  132,  40  Am.  Dec. 
217— Walker  v.  Stetson,  14  Ohio  St.  97,  84 
Am.  Dec.  362 — Central  Nat.  Bank  v.  Adams, 
11  8.  C.  456,  32  Am.  Rep.  495 — Payne  v. 
Patrick,  21  Tex.  687 — Bank  of  Manchester 
V.  Slason,  13  Vt.  840— Westfall  v.  Farwell, 
13  Wis.  506. 

230.  A  notice. sent  by  mail  to  CJampbell 
county,  Ohio,  was  held  sufficient  where  the 
party  resided  in  such  county  and  his  actual 
residence  was  well  known  to  the  postmaster 
of  Cincinnati,  and  the  only  other  place  that 
it  could  be  sent  to  under  the  direction  was 
(Dovington,  and,  if  the  direction  was  not  ob- 
served, it  would  be  sent  at  the  farthest  to 
Newport.  Bank  of  United  States  v.  Car- 
neal, 2  Pet.  543,  7:  513 

231.  A  memorandum  on  a  note,  that  the 
"third  indorser,  J.  P.  H.,  lives  at  Vicks- 
burg,"  is  not  sufficient  to  show  an  agree- 
ment on  his  part  to  receive  notice  through 
the  Vicksburg  postoffice.  Bowling  v.  Har- 
rison, 6  How.  248,  12:  425 

c.  Certificate  of  Protest. 

Sufficiencv  of,  as  Evidence,  see  Evidence, 
2430^  2431. 

Measure  of  Damages  in  Case  of,  see  Dam- 
ages, 128-132. 

232.  If  a  bill  has  been  duly  presented  for 
acceptance  or  payment  and  dishonored,  and 
a  minute  made  at  the  time,  of  the  steps 
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taken,  the  protest  may  be  drawn  up  in  form 
afterwards,  at  the  convenience  of  the  notary. 
Bailey  v.  Dozier,  6  How.  23,  12:  328 

died  in  Bllllngsley  ▼.  State  Bank,  3  Ind.  378 — 

Union  National  Bank  v.  Williams  Milling  Co. 

117  Mich.  638,  76  N.  W.  1— Bstep  y.  Cecil, 

6  Ohio  St.  537. 

233.  Where  a  protest  is  necessary,  it  is 
not  indispensable  in  all  cases  that  it  should 
be  made  by  a  person  in  fact  a  notary. 
Another  officer — as  a  justice  of  the  peace — 
may  make  it  when  authorized  by  positive 
law.  Burke  v.  McKay,  2  How.  66,  11:  181 
Oi^ed  in  Todd  v.  Neal,  49  Ala.  273. 

234.  [A  protest  for  nonpayment  must  ap- 
pear under  a  notarial  seal;  but  it  is  not 
necessary  that  the  nonacceptance  should  be 
certified  in  the  protest.  Morris  v.  Foreman 
(Pa.  Sup.  Ct.)   1  Dall.  193,  1:  96] 

235.  A  certificate  of  protest,  stating  that 
a  bill  of  exchange  was  presented  at  the 
bank,  which  was  the  holder,  without  naming 
any  officer,  sufficiently  states  presentment. 
Hildeburn  v.  Turner,  5  How.  69,  12:  54 
Cited  in  Ashe  y.  Beasley,  6  N.  D.  106,  69  N. 

W.  188 — Donfflas  y.  Bank  of  Commerce,  97 
Tenn.  134,  36  S.  W.  874. 

236.  If  the  notarial  protest  of  a  foreign 
bill  of  exchange  does  not  set  forth  the  fact 
that  the  bill  was  presented  to  the  drawee, 
it  cannot  be  read  in  evidence.  Musson  v. 
Lake,  4  How.  262,  11:  967 
Cited   in   Nave   v.    Richardson,    36   Mo.    134 — 

Bank  of  Vergennes  v.  Cameron,  7  Barb.  146. 

237.  Slight  mistakes  or  variances  of  let- 
ters, or  even  of  words,  will  not  vitiate  the 
protest  when  the  substance  is  retained. 
Dennistoun  v.  Stewart,  17  How.   606, 

15:228 

238.  A  protest  containing  a  copy  of  the 
bill  in  every  particular,  except  an  error  in 
the  Christian  name  of  the  acceptor's  agent, 
is  good.  Dennistoun  y.  Stewart,  17  How. 
606,  15: 228 
died  In  Commercial  Bank  v.  Vamnm,  49  N.  Y. 

275. 

d.  Fartn  and  Contents  of  NoUoe, 

239.  No  precise  form  of  notice  to  the  in- 
dorser  of  a  promissory  note  is  necessary; 
if  it  conveys  to  the  party  a  sufficient  knowl- 
edge of  the  particular  note  dishonored,  it 
is  sufficient.  Mills  y.  Bank  of  United 
States,  11  Wheat.  431,  6:512 
Bank  of  Alexandria  v.  Swann,  9  Pet.  33, 

9:40 
Cited  In  Bank  of  United  States  t.  Watterston, 
4  Cranch,  C.  C.  445,  Fed.  Cas.  No.  941 — 
Bank  of  Alexandria  v.  Swann,  9  Pet.  47,  9  L. 
ed.  46 — Dicklns  v.  Beal,  10  Pet.  681,  9  L. 
ed.  541 — ^Musson  v.  Lake,  4  How.  281,  11 
L.  ed.  975 — Dennistoun  v.  Stewart,  17  How. 
608,  16  L.  ed.  229 — Browning  v.  Andrews, 
8  McLean,  578,  Fed.  Cas.  No.  2,040 — Cudahy 
Packing  Co.  v.  State  Nat.  Bank,  67  C.  C.  A. 
669,  134  Fed.  545 — Stephenson  v.  Primrose. 
8  Port.  (Ala.)  159,  88  Am.  Dec.  281 — Salt- 
marsh  y.  Tathlll,  18  Ala.  401 — Kllgore  v. 
Bulkley,  14  Conn.  393 — GUI  v.  Palmer,  20 
Conn.  69 — Spann  v.  Baltzell,  1  Fla.  324,  46 
Am.  Dec.  846 — Field  v.  Thornton,  1  Oa.  311 


— ^Plympton  v.  Preston,  4  La.  Ann.  3{^8— 
Crocker  v.  Getchell,  28  Me.  398 — Honsatonie 
Bank  v.  Laflln,  6  Cnsh.  549 — Gilbert  v.  Den- 
nis, 3  Met.  503,  38  Am.  Dec.  329 — Commer- 
cial A  R.  Bank  v.  Hamer,  7  How.  (Miss.) 
451,  40  Am.  Dec.  80 — Rowan  v.  Odenhelmer. 
5  Smedes  A  M.  50 — Smith  v.  Little.  10  N. 
H.  531 — Burgess  v.  Vreeland,  24  J«.  J.  I« 
76,  59  Am.  Dec.  408 — Howland  v.  Adrian, 
30  N.  J.  L.  51— Seals  v.  Peck,  12  Barb.  250 
— ^Arnold  v.  Kinloch,  50  Barb.  49 — ^Ransom 
V.  Mack,  2  Hill,  695,  88  Am.  Dec.  602— 
Cayuga  County  Bank  v.  Warden,  1  N.  Y. 
418 — Cook  V.  Litchfield,  9  N.  Y.  289 — Arti- 
sans' Bank  v.  Bachus,  86  N.  Y.  107 — Powell 
V.  State  Bank,  1  Disney  (Ohio)  272 — Bech- 
tell  V.  Miners'  Bank,  2  Phlla.  122,  18  Phlla. 
Leg.  Int.  165 — Cecil  Nat.  Bank  v.  Holt,  7 
Pa.  Co.  Ct  488 — Cecil  Nat  Bank  v.   Holt. 

25  W.  N.  C.  387. 

240.  A  letter  to  the  indorser,  stating  a 
demand  and  dishonor  of  the  note,  need  not 
inform  him  that  he  is  looked  to  for  pay- 
ment. Bank  of  United  States  v.  Cameal, 
2  Pet.  543,  7:  513 
Cited  in  Nelson  v.  First  Nat.  Bank.  16  C.  C.  A. 

429,  32  U.  S.  App.  554,  69  Fed.  801 — Sait- 
marsh  v.  Tuthill,  13  Ala.  401 — Corblt  v. 
Bank  of  Smyrna,  2  Harr.  (Del.)  263,  30  Am. 
Dec.  635 — May  v.  State  Bank.  9  Ind.  234 — 
Barstow  v.  Hlrlart,  6  La.  Ann.  99 — Warren 
V.  Gilman,  17  Me.  365 — Gilbert  v.  Dennis, 
8  Met  408,  38  Am.  Dec.  829— Fitcbbnrs 
Mut  F.  Ins.  Co.  v.  Davis,  121  Masa.  123 — 
Musgrove  v.  Vicksburg  A  N.  R.  Co.  50  Miss. 
682— Ransom  v.  Mack,  2  Hill,  594,  38  Am. 
Dec.  602 — Townsend  v.  Elyrla  Lorain  Bank, 

2  Ohio  St  355. 

241.  It  is  not  necessary  to  state  in  the 
notice  who  is  the  holder;  it  is  sufficient  that 
it  states  the  fact  of  nonpayment,  and  that 
the  holder  looks  to  the  indorser  for  indem- 
nity. Mills  V.  Bank  of  United  SUtes,  11 
Wheat.  431,  8:  512 
Cited  in  Nelson  v.  First  Nat  Bank,  16  C.  C  A. 

429,  32  U.  S.  App.  654,  69  Fed.  801 — ^Howe 
V.   Bradley,   19  Me.   85 — Bradley    v.    Davis, 

26  Me.  51 — Selden  v.  Washington,  17  Md. 
387,  79  Am.  Dec.  659 — Sears  v.  Daly,  43 
Or.  350,  73  Pac  6. 

242.  It  is  not  necessary  that  the  notice 
should  contain  a  formal  allegation  that  it 
was  demanded  at  the  place  where  payable. 
Mills  V.  Bank  of  United  Stotes,  11  Wheat. 
431,  6: 512 
Di9tinoul9hed  in  Strond  v.  Harrington,  Hempat 

118,  Fed.  Cas.  No.  13,546a. 
Cited  in  Rndd  T.  Deposit  Bank,  105  Ky.  448, 
49  S.  W.  207 — ^Lime  Rock  Bank  v.  Hewett, 
52  Me.  52 — Graham  v.  Sangston,  1  Md.  68 — 
First  Nat.  Bank  v.  Hatch,  78  Mo.  2S— Dole 
V.  Gold,  5  Barb.  493 — Stuckert  v.  Anderson, 

3  Whart  120 — Brewster  v.  Arnold,  1  Wla. 
277. 

243.  A  mistake  as  to  the  date  of  the  note 
will  not  vitiate  a  notice  of  dishonor.  Mills 
V.  Bank  of  United  States,  11  Wheat.  431, 

6:  612 

Cited  in  Thompson  v.  Williams,  14  OaL  163-^ 

Sflsscer  v.  Farmers  Bank,  4  Md.  420 — Chev^ 

nlng    V.    Gatewood,    6    How.    (Miss.)    55«— 

Routh  V.  Robertson,  11  Smedes  ft  M.  S89. 

244.  A  misdescription  of  the  amount  of 
a  note  in  the  notice  of  dishonor  given  the 
indorser  is  not  fatal  if  it  could  not 
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him.  Bank  of  Alexandria  v.  Swann,  9  Pet. 
S3,  9: 40 

Cited  in  Sasscer  v.  Farmers  Bank,  4  Md.  421 

— Snow   V.    Perking.   2   Mich.    243 — Cook   v. 

Litchfield,  9  N.  Y.  290. 

245.  A  telegram  from  the  bank  that  the 
bill  had  not  yet  been  received  is  not  notice 
of  nonpayment.  Chicopee  Bank  v.  Seventh 
Nat.  Bank  (Chicopee  Bank  v.  Philadelphia 
Bank)  8  Wall.  641,  19:  422 

e.  Payment  after  Protest* 

See  also  infra,  259. 

246.  An  indorser  of  a  bill  of  exchange 
which  was  dishonored  has  a  complete  power, 
in  general,  by  paying  the  bill,  to  reinstate 
himself  in  possession  and  ownership  of  the 
bill,  and  to  entitle  himself  to  a  remedy  on 
the  instrument  against  all  prior  parties. 
M'Lemore  v.  Powell,  12  Wheat.  554,  6:  726 
Cited  In  Ross  v.  Jones,  22  Wall.  687,  22  L.  ed. 

734. 

247.  The  maker  of  a  promissory  note  pay- 
able to  order  is,  under  the  custom  of  mer- 
chants, liable  to  refund  the  amount  of  the 
note  and  costs  of  protest  to  an  indorser 
who  has  been  obliged  to  take  up  the  note 
after  protest.  Morgan  v.  Reintzel,  7  Cranch, 
273,  3:  340 
Cited  in  Doughty  y.  Hlldt.  1  McLean,  386,  Fed. 

Gas.  No.  4,027. 

248.  Payment  by  an  indorser  after  pro- 
test is  a  good  consideration  for  a  promise 
by  the  maker  to  pay  the  amo\mt  of  the  note 
with  costs  of  protest.  Morgan  y.  Reintzel, 
7  Cranch,  273,  3:  340 

249.  A  bank  indorsing  a  bill  of  exchange 
which  again  comes  into  its  possession 
through  purchase  supra  protest  for  its  hon- 
or, becomes  the  holder  of  the  bill,  and  has 
the  same  daim  for  damages  as  if  it  had 
never  indorsed.  Bank  of  United  States  v. 
United  States,  2  How.  711,  11:  439 
Cited  in  Pratalongo  v.  Larco,  47  Cal.  386. 

250.  The  Bank  of  the  Untied  States  is 
entitled  not  only  to  the  bill  and  costs,  but 
to  15  per  cent  statutory  damages,  where 
the  Secretary  of  the  Treasury  draws  a  bill 
of  exchange  upon  the  French  goyemment, 
which  is  purchased  by  the  Bank  of  the  Unit- 
ed States,  and  indorsed  by  it  to  parties  in 
London,  and  by  them  to  other  parties,  and 
on  presentation  not  being  paid,  is  protested, 
and  paid  by  strangers  to  the  bill,  out  of  the 
funds  of  the  United  States  Bank  in  their 
hands,  which  payment  is  ratified  by  the 
United  States  Bank,  whereby  the  bank  be- 
comes the  payee  as  well  as  the  holder,  the 
indorsements  in  effect  being  stricken  out. 
Bank  of  United  States  y.  United  States,  2 
TTow.  711.  11:439 
Cited  in  United  States  v.  Bank  of  United  States, 

5  How.  895.  12  L.  ed.  206 — United  States 
V.  State  Nat.  Bank,  06  U.  8.  36,  24  L.  ed. 
648— United  States  v.  Ames,  1  Woodb.  & 
M.  81,  Fed.  Cas.  No.  14,441 — ^Raymond  v. 
Holmes,  11  Tex.  69. 

251.  A  stranger  to  the  drawer  and  in- 


dorser of  a  nonaccepted  bill  of  exchange 
may  intervene  eufra  protest  at  the  request 
and  under  guaranty  of  the  drawers  to  pay 
the  same  for  the  honor  of  the  indorser  or 
drawer.     Konig  v.  Bayard,  1  Pet.  250, 

7:132 

252.  If  the  drawees  of  a  bill  of  exchange 
who  refuse  to  honor  the  bill  were  bound 
in  good  faith  to  accept  or  pay  the  bill  us 
drawees,  they  will  not  be  permitted  to 
change  the  relation  in  which  they  stood  to 
the  parties  on  the  bill,  by  a  wrongful  act. 
They  can  acquire  no  right  as  the  holders  of 
the  bill  paid  supra  protest,  if  they  were 
bound  to  honor  it  in  the  character  of 
drawees.  Schimmelpennich  v.  Bayard,  1 
Pet.  264,  7:  138 

253.  If  one,  at  the  request  of  the  drawee 
of  a  bill,  accept  and  pay  «upro  protest  for 
the  honor  of  the  indorser,  the  party  against 
whom  suit  is  brought  for  the  amount  paid 
may  avail  himself  of  every  defense  which 
he  might  have  had  if  the  bill  had  been  paid 
supra  protest  for  the  honor  of  the  indorser 
by  the  drawee.  Konig  y.  Bayard,  1  Pet. 
250  7:  132 
Cited  in  Neff  v.  Clnte,  12  Barb.  470. 

254.  If  the  drawer  of  bills  of  exchange  cov- 
ering the  price  of  goods  which  he  had  been 
directed  to  buy  for  the  drawees,  and  his 
commissions,  pay  the  same  after  protest,  it 
cannot  be  pleaded  or  set  up  in  bar,  in  an  ac- 
tion by  him  against  the  drawees,  that  he 
had  sold  such  goods  without  orders  after 
paying  the  bills.  Riggs  y.  Lindsay,  7 
Cranch,  500,  3:419 

Editorial  note. 

Payment  for  honor.  7: 132 

/•  Bamages  far  Nonacceptance,  Nonpay' 
ment,  and  Protest. 

Measure   of   I>amages,   see   Damages,   128- 

132. 
See  also  supra,  2,  161,  249,  250. 

255.  Where  a  bill  was  drawn  in  Alabama 
by  a  party  residing  in  that  state,  and  pay- 
able in  that  state,  upon  nonacceptance  and 
notice  the  indorser  was  liable  for  10  per  cent 
damages  on  the  amount  of  the  bill.  Evans 
y.  Gee,  11  Pet.  80,  9:  639 

256.  [The  party  at  whose  risk  a  bill  of  ex- 
change is  sent  is  the  one  entitled  to  the 
damages  for  nonacceptance,  nonpayment, 
etc.  Keppele  y.  Carr  (Pa.  Sup.  Ct.)  4  Dall. 
155,  1:780] 

257.  The  Maryland  act  of  1785,  providing 
for  damages  upon  protested  foreign  bills 
drawn  in  that  state  "on  any  person,  corpo- 
ration, company  or  society,"  does  not  era- 
brace  a  bill  of  exchange  drawn  on  a  foreign 
government.  United  States  y.  Bank  of 
United  States,  5  How.  382,  12:  199 

258.  Where  a  bill  was  to  be  paid  with 
damages  in  Philadelphia  in  the  event  of  non- 
payment in  Amsterdam,  where  it  was  pay* 
able,  the  acceptance  of  the  payment  in  Am- 
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sterdam  after  the  day,  and  before  any  de- 
mand in  Philadelphia  was  a  waiver  of  the 
stipulated  damages.  United  States  v. 
Gumey,  4  Cranch,  333,  2:  638 

259.  [The  payee  and  indorser  of  a  bill,  not 
received  in  satisfaction  of  a  precedent  debt, 
but  upon  condition  of  its  being  honored,  is 
not  entitled  to  damages  for  protest.  If  it 
has  not  been  honored,  the  parties  are  in  the 
same  condition  as  if  it  had  never  been 
drawn.  Chapman  v.  Steinmetz  (Pa.  Sup. 
Ct.)    1   Dall.   261,  1:  128J 


F.  Rights  of  Transferees, 

a.  Extent  of  Rights  and  Protection. 

1.  In  General, 

Negotiability  Generally,  see  supra,  I.  f. 

Right  to  Recover  Against  Seller  for  Money 
Pnid,  see  Assumpsit,  26. 

Disability  ot  Transferees  to  Sue  in  Federal 
Court,  on  Ground  of  Diverse  Citizen- 
ship, see  Courts,  V.  c,  3,  d  (5). 

Distinction  between  Suit  against  Immediate 
Indorser  and  •  uit  against  Maker  or  Re- 
mote Indorser  with  Respect  to  Right  to 
Sue  in  Federal  Court  by  Reason  of  Citi- 
zenship, see  Courts,  819-823. 

Right  to  Maintain  Action  of  Debt,  see  Debt, 
5,  7. 

Right  to  have  Judgment  on  Prior  Invalid 
Assignment  Set  Aside,  see  Judgment, 
1196. 

Assignee  of  Note  as  Creditor  of  Maker,  see 
Chattel  Mortgage,  8,  9. 

Note  Secured  by  Mortgage,  see  Mortgage, 
241-245. 

Assignee's  Right  to  Bring  Suit,  see  Parties, 
31-34. 

Right  of  Set-off  against  Bank  Discounting 
Note,  see  Set-Off  and  Counterclaim,  39, 
41. 

Right  of  United  States  to  Sue  on  Indorse- 
ment of  its  Treasurer,  see  United 
States,  139. 

Nature  of  Title  of  United  States  as  Taker, 
see  United  States,  363. 

Equities  and  Offsets  in  Case  of  Assignment 
Generally,  see  Assignment,  VI.  b. 

Rights  of  Pledgee,  see  Pledge,  24-26. 

Rights  in  Collateral,  see  Trust,  32,  33. 

Rights  of  Transferee  of  Bill  of  Lading 
Generally,  see  Bills  of  Lading,  III. 

Of  Draft  with  Fictitious  Bill  of  Lading  At- 
tached, see  Carriers,  97,  98. 

Of  Municipal  Bonds,  see  Bonds,  V.  1,  2. 

Of  School  Township  Certificates,  see  Schools, 
5. 

260.  Possession  of  negotiable  paper  car- 
ries the  title  with  it  to  the  holder.  Murray 
V.  Lardner,  2  Wall.  110,  17:  857 

Cited  Id  Collins  v.  Gilbert,  94  U.  8.  754,  24  L. 
ed.  170 — Indiana  &  I.  C.  R.  Co.  v.  Sprague, 
103  U.  S.  760.  26  L.  ed.  556— Montclair  Twp. 
V.  Ramsdeli.  107  U.  S.  158,  27  L.  ed.  435,  2 
Sup.  Ct.  Rep.  391 — Pana  v.  Bowler,  107  U.  S. 
542.   27  L.  ed.  429.   2  Sup.   Ct.  Rep.   704— 


Kneeland  v.  Lawrence,  140  U.  S.  212.  35  L 
ed.  493,  11  Sup.  Ct.  Rep.  786 — Gllbougb  ▼. 
Norfolk  &  P.  R.  Co.  1  Hughes,  412,  Fed.  Cas. 
No.  5.419 — Re  Lcland,  6  Ben.  178,  Fed.  Cas. 
No.  8,229 — ^Johnaon  v.  Lewis,  2  McCrary,  482, 

6  B'ed.  30 — Mayberry  v.  Morris,  62  Ala.  117— 
First  Nat.  Bank  v.  Johnston,  97  Ala.  661, 
11  So.  690 — German  Bank  v.  Ulmstedt,  42 
Ark.  65 — United  Waterworks  Co.  v.  Farmers' 
Loan  &  T.  Co.  11  Colo.  A'pp.  231,  53  Fac. 
511 — Davis  V.  Bradley,  26  La.  Ann.  556 — 
Halsted  V.  Colvln,  51  N.  J.  Ekj.  398,  26  All. 
928 — Perth  Amboy  Mat.  Loan,  Homestead  k 
Bldg.  Asso.  V.  Chapman.  80  A  pp.  Div.  561« 
81  N.  Y.  Supp.  38 — Mason  v.  BMck,  105  Pa. 
167,   51   Am.   Rep.    191 — Merrltt  v.    Duncan, 

7  Helsk.  160,  10  Am.  Rep.  612 — Texas  Bkg. 
&  Ins.  Co.  V.  Turnley.  61  Tex.  369. 

261.  The  transferee  of  an  order  for  the 
payment  of  money,  not  negotiable,  takes  it 
subject  to  all  equities  between  the  original 
parties  thereto.  Risher  v.  Smith,  131  U.  S. 
clvi.  Appx.  and  24:  806 

262.  The  indorser  has  the  same  defense 
in  equity  against  the  remote  indorsee  as 
against  his  immediate  indorsee.  Riddle  v. 
Mandeville,  5  Craneh,  322,  3:  114 
Cited  in  Thomas  v.  Brinsfleld,  7  Ga.  161. 

263.  An  indorser  who  could,  by  taking  up 
the  note,  have  participated  in  the  distri- 
bution of  the  estate  of  a  bankrupt,  cannot 
defend  against  his  indorsement  on  the 
ground  that  the  holder  did  not  prove  the 
note  as  a  debt  against  the  estate.  Streeter 
V.  Jefferson  County  Nat.  Bank,  147  U.  S.  36, 
13  Sup.  Ct.  Rep.  236,  37:68 

263a.  [The  indorsee  of  a  note  in  Pennsyl- 
vania takes  it  subject  to  all  equitable  con- 
siderations existing  between  the  payer  and 
maker.  M'Cullough  v.  Houston  (Pa.  Sup. 
Ct.)   1  Dall.  441,  1:214J 

Editorial  note. 

[Right  of  bona  fide  holder  to  enforce  note 
which  does  not  indicate  the  nature  of  its 
consideration  as  required  by  statute. 
10  LJIJ^.(N.S.)    842.] 

Transfer  by  indorsement  In  blank. 

264.  [Blank  indorsement  of  a  bill  of  ex- 
change passes  all  the  interest  in  the  bill  to 
every  indorsee  in  succession,  discharged  from 
any  obligation  subsisting  between  the  or- 
iginal parties  which  does  not  appear  upon 
the  face  of  the  bill.  Wilkinson  ▼.  Nicklin 
(C.  Ct.)  2  Dall.  396,  1:431] 

265.  In  an  action  against  an  indorser  by 
his  immediate  indorsee,  up<m  an  indorse- 
ment in  blank  of  a  negotiable  note,  the  de- 
fendant cannot  set  up  as  a  defense  that  it 
was  agreed,  but  not  in  writing,  that  the  in- 
dorsement should  merely  have  the  legal  ef- 
fect of  an  indorsement  without  reconrse. 
Martin  v.  Cole,  104  U.  S.  30.  26:  847 
Distinguished  In  Oregv  v.  Groesbedc,  11  Utah, 

318.  32  L.R.A.  268,  40  Pac.  202. 

Cited  in  Falk  v.  Moebs,  127  U.  S.  607,  32  L.  ed. 
269,  8  Sup.  Ct.  Rep.  1310— De  Witt  ▼.  Berry. 
134  U.  S.  316,  83  L.  ed.  900.  10  Sup.  Ct.  Rep. 
536 — Selts  V.  Brewers*  Refrifferatlns  Ma<b. 
Co.  141  U.  S.  518.  35  L.  ed.  840.  13  Sup.  Ct. 
Rep.  46 — Burke  v.  Dulaney,  158  U.  S.  232. 
38  L.  ed.  700,   14   Sup.  Ct.   Rep.  81d— Vaa 
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Vleet  ▼.  Sledge,  45  Fed.  749 — Oorrell  y.  Home 
L.  Ins.  Co.  11  C.  C.  A.  246,  24  U.  S.  App.  188, 
63  Fed.  877 — Harman  v.  Harman,  17  C.  C.  A. 
621,  34  U.  8.  App.  316,  70  Fed.  036— Union 
Nat.  Bank  v.  German  Ins.  Co.  18  C.  C.  A. 
206,  34  U.  S.  App.  397,  71  Fed.  476— God- 
kin  T.  Monahan.  27  C.  C.  A.  414,  53  U.  S. 
App.  604,  83  Fed.  119 — Reid  T.  Diamond 
Plate-Glass  Co.  29  C.  C.  A.  113,  54  U.  S.  App. 
619,  85  Fed.  197 — Northern  Nat.  Bank  v. 
Hoopes,  98  Fed.  938 — Calm  v.  DoUey,  105  Fed. 
838 — Re  Gerson,  105  Fed.  892 — Moch  v. 
Market  Street  Nat.  Bank,  47  C.  C.  A.  50,  3 
N.  B.  N.  Rep.  882,  107  Fed.  897— Levy  &  C. 
Mule  Co.  V.  Kauffman,  62  C.  C.  A.  131,  114 
Fed.  175 — Union  Selling  Co.  ▼.  Jones,  63  C. 
C.  A.  229.  128  Fed.  677— Julius  Kessler  A  Co. 
T.  Perilloux,  66  C.  C.  A.  120,  132  Fed.  910— 
Casteel  v.  Walker,  40  Ark.  120,  48  Am.  Rep. 
5 — Rlcblo  y.  Fraser,  50  Ark.  396,  8  S.  W. 
143 — McPherson  y.  Weston,  85  Cal.  94,  24 
Pac.  733 — Scbmitz  v.  Hawkeye  Gold  Mln.  Co. 
8  8.  D.  547.  67  N.  W.  618— -Metzerott  y. 
Ward,  10  App.  D.  C.  525 — Randle  y.  Dayls 
Coal  &  Coke  Co.  15  App.  D.  C.  300 — Central 
B.  Co.  y.  Hasselkus,  91  Ga.  386.  44  Am. 
St.  Rep.  37,  17  S.  B.  838 — Hately  y.  Pike, 
162  111.  249,  53  Am.  St.  Rep.  304,  44  N.  E. 
441 — Schults  y.  Planklnton  Bank,  40  111.  App. 
467 — Second  Nat.  Bank  y.  Woodruff,  113  111. 
App.  17— McGulre  y.  Allen,  108  Mo.  413,  18 
S.  W.  282— Cummlngs  y.  Kent,  44  Ohio  St. 
97,  58  Am.  Rep.  796.  4  N.  E.  710 — Farr  y. 
Ricker,  46  Ohio  St.  266,  21  N.  E.  354— 
Weaver  y.  Paul,  16  Pa.  Co.  Ct  472,  4  Pa. 
Dist.  R.  493,  4  Dauphin  Co.  Rep.  306 — Smith 
Bros.  y.  Brabham,  48  S.  C.  341.  26  S.  E.  651 
— ^Andnis  y.  Blazzard,  23  Utah,  254.  04 
L.RwA.  361,  63  Pac.  888 — Houston  v.  McNeer, 
40  W.  Va.  371,  22  S.  B.  80 — Providence 
Washington  Ins.  Co.  v.  Board  of  Education, 
49  W.  Va.  377,  38  S.  E.  679. 

Transfers  without  indorsement. 

Right  of  Transferee  to  Sue  in  Federal 
Court  by  Reason  of  Diversity  of 
Citizenship,  see  Courts,  791-793. 

See  also  infra,  278,  307. 

266.  A  promissory  note  payable  to  A  or 
order  cannot  be  transferred  so  as  to  cut  off 
the  defenses  of  the  maker,  except  by  the  in- 
dorsement of  the  payee.  Central  Trust  Co. 
V.  First  Nat.  Bank  (Trust  Co.  v.  National 
Bank)  101  U.  S.  68,  25:  876 
Cited  in  Omaha  Nat.  Bank  y.  Walker.  2  Mc- 

Crary,  670,  5  Fed.  403 — Eastern  Townships 
Bank  v.  St.  Johnsbury  &  L.  C.  R.  Co.  40 
Fed.  426 — ^Thomson-Houston  Electric  Co.  v. 
Capitol  Electric  Co.  56  Fed.  854— DeHnss  v. 
Roberts,  59  Fed.  856 — Pickering  v.  Cording, 
92  Ind.  309,  47  Am.  Rep.  145 — First  Nat. 
Bank  v.  Henry,  156  Ind.  11,  58  N.  E.  1057— 
Hatch  y.  Barrett,  34  Kan.  230,  8  Pac.  129 — 
Pavey  y.  Stanffer.  45  I^.  Ann.  361.  19  L.R.A 
721,  12  So.  612— Taliaferro  v.  First  Nat. 
Bank.  71  Md.  200,  17  Atl.  1036— Cover  v. 
Hyers,  75  Md.  424,  32  Am.  St.  Rep.  394,  23 
Atl.  860 — Spinning  y.  Sullivan.  48  Mich.  9, 
11  N.  W.  758 — Haydon  v.  NicolettI,  18  Nev. 
299,  3  Pac.  473 — Belden  v.  Burke.  72  Hun, 
73,  26  N.  T.  Supp.  601 — Goshen  Nat  Bank 
y.  Bingham,  118  N.  Y.  366.  7  L.R.A.  698,  16 
Am.  St.  Rep.  765,  23  N.  E.  180 — Davis  v. 
Sittlg,  65  Tex.  501 — Huntington  y.  Lombard, 
22  Wash.  208,  60  Pac.  414. 

267.  [The  possession  of  a  bill  of  exchange 
ii  evidence  of  an  authority  to  demand  pay- 
ment of  its  contents.  Morris  v.  Foreman 
(Pa.  Sup.  Ct.)  1  Dall.  193,  1:96] 


268.  Actual  possession  of  a  negotiable  in- 
strument payable  to  bearer  or  indorsed  in 
blank  is  plenary  evidence  of  title  in  the 
holder.     Collins  v.  Gilbert,  94  U.  S.  753, 

24:  170 
Cited  in  Good  v.  Martin,  96  U.  S.  94.  24  L.  ed. 
342 — Brown  y.  Spofford,  95  U.  S.  478,  24 
L.  ed.  508 — ^Pana  v.  Bowler,  107  U.  S.  542, 
27  L.  ed.  429,  2  Sup.  Ct.  Rep.  704 — Bank  of 
British  N.  A.  v.  Ellis,  9  Rep.  205,  Fed.  Cas. 
No.  859 — Dawson  Town  &  Gas  Co.  v.  Wood- 
hull,  14  C.  C.  A.  466,  32  U.  S.  App.  134,  67 
Fed.  452 — Solomon  v.  Brodie,  10  Colo.  App. 
359,  50  Pac.  1045 — Cropley  v.  Eyster,  9  App. 
D.  C.  379 — Jones  v.  Stoddart,  8  Idaho.  219. 
67  Pac.  650 — Warman  v.  First  Nat.  Bank. 
185  III.  66,  49  L.R.A.  416,  57  N.  B.  6— Hink- 
ley  v.  Fourth  Nat.  Bank,  77  Ind.  476 — Tes- 
cher  v.  Merea,  118  Ind.  588,  21  N.  E.  316— 
Pape  V.  Hartwlg.  23  Ind.  App.  337,  55  N.  B. 
271 — Fairex  v.  Blor,  37  La.  Ann.  825— Sa- 
loy  v.  Hlbernia  Nat.  Bank,  39  La.  Ann.  93. 
1  So.  657 — Pugh  y.  Moore,  44  La.  Ann.  245, 
10  So.  710— Farrell  v.  Lovett,  68  Me. 
331.    28    Am.    Rep.    69 — Nichols    v.    Baker, 

75  Me.  341 — Totten  v.  Bucy,  57  Md.  453 — 
Holden  v.  Phoenix  Rattan  Co.  168  Mass. 
572,  47  N.  E.  241— Davis  v.  Seeley,  71  Mich. 
219,  38  N.  W.  901— Plummer  v.  Park.  62 
Neb.  667,  87  N.  W.  534 — Halsted  v.  Colvln, 
51  N.  J.  Bq.  398.  26  Atl.  928 — Holland  Trust 
Co.  V.  Thomson-Houston  Electric  Co.  62  App. 
Dlv.  309,  71  N.  Y.  Supp.  51— Atlantic  Trust 
Co.  v.  Crystal  Water  Co.  72  App.  Dlv.  541, 

76  N.  Y.  Supp.  647 — Hale  v.  Shannon.  57  Hun, 
467,  11  N.  Y.  Supp.  129— Good  v.  Martin.  34 
Phila.  Leg.  Int.  420— Frank  v.  Lilienfcld, 
33  Qratt.  390. 

269.  The  mere  possession  of  a  note  by  a 
party  who  had  assigned  it  to  another  is  not 
sufficient  evidence  of  his  right  of  action 
against  his  indorser,  without  a  reassignment 
from  the  last  assignee.  Welch  v.  Lindo,  7 
Cranch,  159,  3:301 
[fiorgerat  v.  M'Carty  (Pa.  Sup.  Ct.)  2  Dall. 
144,  1 :  324 J 
Cited  a$  overruled  in  Norrls  y.  Badger,  6  Cow. 

455 — Kells  v.  Northwestern  Live-Stock  Ins. 
Co.  64  Minn.  393,  58  Am.  St.  Rep.  641,  67 
N.  W.  215. 

Cited  in  Hanna  v.  Pegg,  1  Blackf.  185 — 
McCormlck  v.  Eckland,  11  Ind.  294 — Rob- 
son  V.  Earley,  1  Mart.  N.  S.  374 — Davis  v. 
Christy,  8  Mo.  571— Mitchell  v.  Fuller,  15 
Pa.  270,  63  Am.  Dec.  594. 

270.  [The  mere  sale  and  delivery  of  a 
promissory  note  payable  to  order,  without 
any  indorsement  or  other  written  assign- 
ment, does  liot  give  the  holder  a  right  of 
action  in  his  own  name.  Waters  v.  Millar 
(Ct.  Com.  PL  Phila.)  1  IhilL  369,      1:  180] 

271.  The  assignees,  under  a  general  as- 
signment in  trust  of  all  the  property  of  a 
bank  whose  charter  had  expired,  may  sue 
in  equity  upon  notes  belonging  to  the  bank, 
without  any  special  assignment  or  indorse- 
ment.    Lenox  v.  Roberts,  2  Wheat.  373. 

4:264 

Forged  indorsement. 

See  also  supra,  71. 

272.  If  the  drawer  of  a  bill  of  exchange 
puts  it  in  circulation  with  the  forged  in* 
dorsement  of  the  payee  upon  it,  he  must 
be  understood  as  affirming  that  the  indorse- 
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ment  is  in  the  handwriting  of  the  payee,  or 

written  by  his  order,  and  is  precluded  from 

disputing    it.      Hortsman    v.    Henshaw,    11 

How.    177,  13:  653 

Cited  Id  Matthews  v.  Massachusetts  Nat.  Bank, 

Holmes,  405,   Fed.  Cas.  No.  0,286 — Mills  ▼. 

Barney,   22   Cal.   240 — Burgess   v.   Northern 

Bank,   4    Bush,   604 — Phillips   v.    Mercantile 

Nat.  Bank,  67  Hun,  S82.  22  N.  Y.  Supp.  254. 

Taken  after  maturity  or  dishonor. 

Transfer  of  Coupon,  see  Coupons,  20. 

Evidence  of  Usage,  see  Evidence,  2059. 

Question  of  Law  or  Fact  as  to,  sec 
Trial,  280. 

Right  of  United  States  to  Sue  on 
Note  Taken  after  Bar  by  Limita- 
tions was  Complete,  see  United 
States,  144. 

See  also  infra,  813. 

273.  Purchasers  of  notes  or  bonds  past 
due  take  nothing  but  the  actual  right  and 
title  of  the  vendors.  Texas  v.  White,  7 
Wall.  700,  19:  227 
Murray  v.  Lardner,  2  Wall.  110,  17:857 
Cited  In  Morgan  v.  United   States,   113  U.   S. 

491,  28  L.  ed.  1049.  5  Sup.  Ct.  Rep.  588 — 
Morton  ▼.  New  Orleans  &  S.  R.  Co.  79  Ala. 
613 — State  v.  Southwestern  R.  Co.  66  Oa. 
407— Wood  v.  McKean,  64  Iowa,  18,  19  N. 
W.  817 — Qreenwell  v.  Haydon.  78  Ky.  843, 
39  Am.  Rep.  234 — Henderson  v.  Case,  81 
La.  Ann.  217 — Stern  Bros.  v.  Germanla  Nat. 
Bank,  34  La.  Ann.  1120 — Etherldge  v.  Gal- 
lagher, 55  Miss.  469 — ^Kernohan  v.  Dur- 
ham, 48  Ohio  St.  20, 12  L.R.A.  45,  26  N.  E. 
982 — Calhoun  v.  Calhoun,  2  S.  C.  N.  8.  295 
— State  V.  Spratanhurg  ft  U.  R.  Co.  8  S. 
C.  N.  S.  155 — Texas  Bkg.  ft  Ins.  Co.  v.  Turn- 
ley,  61  Tex.  369. 

274.  He  who  takes  a  note  overdue  SLm' 
dishonored  takes  it  incumbered  with  all  the 
equities  between  the  prior  parties  to  it. 
Foley  V.  Smith,  6  Wall.  492,  18:  931 
Combs  V.  Hodge,  21  How.  397,  16:  115 
Andrews  v.  Pond,  13  Pet.  65,  10:  61 
Cited   in   Central   R.   &  Bkg.  Co.   v.    Farmers' 

I^an  ft  T.  Co.  116  Fed.  706 — ^Towner  ▼. 
McClelland,  110  111.  549— Stern  Bros.  v. 
Germanla  Nat.  Bank,  34  La.  Ann.  1120 — 
Etherldge  v.  Gallagher,  55  Miss.  466 — Ford 
V.  Phillips,  83  Mo.  530 — Quimby  v.  Stod- 
dard, 67  N.  H.  287,  35  Atl.  1106 — Chester 
V.  Dorr,  41  N.  Y.  288 — Osborne  v.  McClel- 
land. 43  Ohio  St.  299,  1  N.  E.  644— Texas 
Bkg.  ft  Ins.  Co.  V.  Tumley,  61  Tex.  870 — 
Wnlker  v.  Wilson,  79  Tex.  188,  15  8.  W. 
402 — Tluddleston  v.  Kempner,  3  Tex.  Civ. 
App.  255,  22  8.  W.  871.  ^ 

275.  There  can  be  no  distinction  in  prin- 
ciple between  a  bill  transferred  after  it  is 
dishonored  for  nonacceptance,  and  one  trans- 
ferred after  it  is  dishonored  for  nonpayment. 
Andrews  v.  Pond,  13  Pet.  65,  10:  61 

276.  Mere  possession  by  the  person  who 
professes  to  transfer  a  note  after  it  is  due 
is  not  sufRcient  authority  to  pass  a  better 
title  than  he  possesses.  Foley  y.  Smith,  6 
Wall.    492,  18:931 

277.  A  promissory  note  payable  on  de- 
mand has  always  been  held  to  be  overdue, 
so  as  to  subject  any  one  taking  it  to  all  de- 
fenses to  which  it  would  be  open  in  the 
hands  of  the  payee,  unless  transferred  with- 


in a  reasonable  time  after  its  date;  atieh 
reasonable  time  being  a  question  of  law  de- 
pending upon  all  the  drcumstanoes  of  tlM 
particular  case.  Paine  v.  Central  Vermont 
R.  Co.  118  U.  S.  152,  6  Sup.  a.  Rep.  1019. 

30:  193 

278.  A  note  payable  to  bearer,  although 
overdue  and  dishonored,  passes  by  delivery, 
subject  to  all  the  equities  to  which  it  was 
subject  in  the  hands  of  the  payee.  Those 
equities  must  attach  to  the  paper  itself,  and 
not  arise  from  any  oollateral  transaction. 
First  Nat.  Bank  v.  Texas,  20  Wall.  72, 

22:  205 
Cited  in  Dewing  y.  Perdlcaries,  96  U.  8.  106. 
24  L.  ed.  655 — Morgan  v.  United  States,  113 
U.  8.  493,  28  L.  ed.  1050,  6  Sup.  Ct.  Rep. 
588— -Gllbough  v.  Norfolk  ft  P.  R.  Co.  1 
Hughes,  412,  Fed.  Cas.  No.  5,410— Re  Gil- 
lespie, 15  Fed.  735 — ^Drexler  y.  8mitb.  30 
Fed.  758 — ^Young  Men's  Christian  Asso.  G7m- 
nasium  Co.  v.  Rockford  Nat.  Bank,  79  111. 
606,  46  L.R.A.  765.  7  Am.  St.  Rep.  175.  54 
N.  E.  297 — Qreenwell  v.  Haydon,  78  Ky.  339. 
39  Am.  Rep.  234 — Henderson  ▼.  Case,  31  La. 
Ann.  217— McSherry  v.  Brooks,  46  Md.  117 
— Hinckley  v.  Merchants  Nat  Bank,  131 
Mass.  149— Hill  v.  Shields.  81  N.  C.  253.  31 
Am.  Rep.  499 — Walker  y.  Wilson,  79  Tex. 
188,  15  8.  W.  402. 

279.  Where  bonds  and  Treasury  notes  of 
the  United  States  are  overdue  a  purchaser 
takes  subject  to  the  rights  of  antecedent 
holders,  to  the  same  extent  as  in  other 
paper  bought  after  its  maturiiy.  Vermilye 
V.  Adams  Exp.  Co.  21  Wall.  138,  22:  609 
Morgan  y.  United  SUtes,  21  Wall.  138, 

22:  609 
Distinguished  in  Falrez  y.  Bier,  37  1m.  Ann 

825. 
Cited   in   Bangor   Electric   Light  ft   P.   Co.   ▼. 

Robinson,    52    Fed.    521 — Wood   y.    McKean. 

64  Iowa,  18,  19  N.  W.  817— Stem  Broa  y. 

Germanla   Nat.   Bank,    34   La.    Ann.    1120 — 

Hinckley  y.  Union  P.  R.  Co.  129  Mass.  60. 

37  Am.  Rep.  297--Ford  y.  Phillips,  83  Mo. 

530 — Wylie   y.    Speyer,   62   How.   Pr.    110 — 

Northampton   Nat.  Bank  y.   Kidder,   106  N. 

Y.   225,   60  Am.   Rep.  443,    12   N.   B.   577— 

Texas  Bkg.  &  Ins.  Co.  y.   Tumley,  61  Tex 

370. 

280.  Treasury  notes  of  the  United  States^ 
payable  absolutely  at  a  particular  date* 
stolen  from  an  express  company,  and  sold  for 
value  after  due  in  the  regular  course  of  IniB- 
iness,  may  be  recovered  of  the  purchas- 
er by  the  express  company,  which  naa  sue* 
ceeded  to  the  right  of  the  original  owner. 
Vermilye  v.  Adams  Exp.  Co.  21  Wall.  138, 

22:60» 
^Editorial  notes. 

Rights  of  holder  of  commercial  paper 
transferred  after  maturity.  18:  931 

[Rights  of  holder  of  negotiable  paper 
transferred  after  maturity.    46  L.ILA.  753. 

Title  and  right  to  overdue  note  aa  be- 
tween one  who  was  induced  by  fraud  t» 
transfer  it,  and  one  who  in  good  faitli 
bought  of  the  fraudulent  transferee. 
2  L.RJ^.(N.S.)  767. 

Eflfect  of  transfer,  after  maturity,  of  ae* 
commodation  paper  which  has  been  divert- 
ed from  the  use  for  which  it  was  intended 
by  the  accommodating  party.  11  T-'p  A 
(N.S.)   1034.] 
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Purchase  for  less  than  full  value. 

See  also  infra,  305,  306;  Pleading,  868. 

281.  A  purchaser  of  negotiable  paper  ib 
entitled  to  recover  thereon  as  against  the 
maker  the  whole  amount  thereof,  irrespec- 
tive of  what  he  may  have  paid  therefor, 
if  there  is  no  infirmity  or  defense  between 
antecedent  parties.  Wade  v.  Chicago,  S.  & 
St.  L.  R,  Co.  149  U.  S.  327,  13  Sup.  Ct.  Rep. 
892,  37: 755 
Cited    In    Atlantic    Trust   Oo.    v.    Woodbridge 

Canal  &  Irrlg.  Co.  86  Fed.  982 — McDougall 
V.  Hazelton  Trlpod-BoUer  Co.  81  C.  C.  A. 
404,  60  U.  S.  App.  209,  88  Fed.  224 — Central 
Trust  Co.  V.  Chattanooga,  R.  &  C.  R.  Co.  80 
Fed.  389— Barker  v.  Barth,  192  111.  470,  61 
N.  B.  388. 

fViilure  of  consideration. 

Defense  of  Want  or  Failure  of  Con- 
sideration Generally,  see  infra, 
VII.  b. 

See  also  supra,  68. 

282.  Although  the  consideration  of  a  prom- 
issory note  fail,  yet  if  a  new  agreement,  as 
a  substitute  for  the  old  one,  be  entered 
into  between  the  original  parties  to  the 
note,  this  failure  of  the  original  considera- 
tion creates  no  equity  in  favor  of  the  mak- 
er of  the  note  against  the  indorsee,  even  in 
Virginia.    Young  v.  Grundy,  7  Cranch,  548, 

3:435 

283.  A  plea  that  the  notes  in  suit  were 
given  for  African  negroes  imported  into 
Texas  after  the  year  1833  is  unavailable  as 
a  defense  on  the  ground  of  want  of  consid- 
eration, where  neither  party  to  the  suit  had 
anything  to  do  with  the  original  contract. 
Randon  v.  Toby,  11  How.  493.  13:  784 
Cited  in  Graham  v.  Bayne,  18  How.  62,  15  L. 

ed.  266 — McFaul  v.  Ramsej,  20  How.  525, 
15  L.  ed.  1011 — Green  v.  Custard,  23  How. 
486,  16  L.  ed.  472 — Faml  v.  Teeson,  1 
Black,  815,  17  L.  ed.  69— Schelble  v. 
Bacho,  41  Ala.  437 — Beltman  v.  Steiner 
Bros.  98  Ala.  248,  13  So.  87 — Georgia  R. 
&  Bkg.  Co.  V.  Eddleman,  38  Ga.  472 — 
Daniels  v.  Barney,  22  Ind.  213 — Naff  v. 
Crawford,  1  Helsk.  117 — Lemmon  v.  Hanley, 
28  Tex.  224 — ^Washington  v.  Burnett,  4  W. 
Va.  91. 

2,  Of  tona  /Ide  Holders, 

Effect  of  Altering,  see  Alteration  of  In- 
struments, 1,  3. 

Authority  to  Insert  Direction  over  Blank 
Indorsement)  see  Alteration  of  Instru- 
ments, 10a. 

Where  Bill  is  Accepted  Without  Funds,  see 
supra,  47. 

What  taw  Governs,  see  Conflict  of  Laws,  43. 

State  Decisions  as  Precedents  in  Federal 
Courts,  see  Courts,  1899,  1900. 

Parol  Evidence  to  Show  Relation  of  Parties, 
see  Evidence,  1674-1675. 

Evidence  Respecting  Right  of  Set-Off  by, 
see  Evidence,  2253. 

As  against  Creditor,  see  Garnishment,  13. 

Competency  of  Party  to  Note  to  Testify  to 
Facts  Invalidating  It,  see  Witnesses, 
37—42. 

Of  Note  Secured  by  Mortgage,  see  Mortgage, 
242-245. 


Of  Valid  Note  Containing  Usurious  Indorse- 
ments, see  Usury,  99. 

Of  Bill  of  Lading,  see  Bill  of  Lading,  11, 
12,  14. 

Of  Check,  see  Checks,  8,  9. 

Of  County  Warrants,  see  Counties,  23-25. 

Of  Coupons,  see  Coupons,  22. 

284.  One  who  takes  negotiable  paper  be- 
fore due  for  a  valuable  consideration,  with- 
out knowledge  of  any  defect  of  title,  and  in 
good  faith,  holds  it  by  a  title  valid  a^dnst 
all  the  world.  Murray  v.  Lardner,  2  Wall. 
110,  17:  857 
Cited  In  Michigan  Ins.  Bank  v.  Eldred,  9  Wall. 

550,  19  L.  ed.  766 — First  Nat  Bank  v.  Texas, 

20  Wall.  90,  22  L.  ed.  299 — Chambers 
County  v.  Clews,  21  Wall.  323.  22  L.  ed.  620 
— Orleans  v.  Piatt,  99  U.  8.  682.  25  L.  ed. 
405 — Pompton  Twp.  Co.  v.  Cooper  Union,  101 
U.  S.  204,  25  L.  ed.  805 — Shaw  v.  North 
Pennsylvania  R.  Co.  (Shaw  v.  Merchants' 
Nat.  Bank)  101  U.  S.  566,  25  L.  ed.  893 — 
Brooklyn  City  &  N.  R.  Co.  v.  National  Bank, 
102  U.  S.  40,  26  L.  ed.  71— Von  Hoffman  v. 
United  States,  18  Ct.  CI.  399 — Phelps  v. 
Lewiston,  15  Blatchf.  158.  Fed.  Cas.  No. 
*  1,076 — Stanton  v.  Alabama  &  C.  R.  Co. 
2  Woods,  527.  Fed.  Cas.  No.  13.297 — Lans- 
ing V.  Lytic.  88  Fed.  212 — Myers  v.  Haz- 
zard,  4  McCrary.  107,  50  Fed.  163 — Central 
Trust  Co.  V.  California  ft  N.  B.  Co.  110  Fed. 
74 — Morton  v.  New  Orleans  ft  S.  B.  Co.  70 
Ala.  617 — Hopkins  v.  Withrow,  42  111.  App. 
586 — Falrez  v.  Bier.  37  La.  Ann.  825 — 
Davis  V.  Seeley,  71  Mich.  219.  88  N.  W.  901 
— Tucker  v.  New  Hampshire  Sav.  Bank.  58 
N.  H.  87,  42  Am.  Rep.  580 — National  Bank 
V.  Young,  41  N.  J.  Eq.  637,  7  Atl.  488 — 
Lynch  v.  Kennedy.  84  N.  Y.  152 — Welch  v. 
Sage,  47  N.  Y.  147.  7  Am.  Rep.  423— Taft 
V  Chapman,  50  N.  Y.  448 — Chapman  v.  Rose. 
56  N.  Y.  140.  15  Am.  Rep.  401 — Thompson 
v.   St.  Nicholas  Nat.  Bank,  118  N.  Y.   336, 

21  N.  E.  57 — Bowman  v.  Metzger,  27  Or. 
28,  30  Pac.  3 — ^Tradesmen's  Nat.  Bank  v. 
Bachenhclmer.  5  Pa.  Dist.  R.  220,  18  Pa.  Co. 
Ct.  54 — Voorhees  v.  Fisher,  9  Utah,  308, 
34  Pac.  64— Smith  v.  Lawson,  18  W.  Va. 
235,  41  Am.  Rep.  688 — First  Nat.  Bank  v. 
Johns,  22  W.  Va.  524,  46  Am.  Rep.  506. 

285.  A  bona  fide  holder  of  a  negotiable 
instrument  for  a  valuable  consideration, 
without  any  notice  of  the  facts  which  im- 
peach its  validity  as  between  the  antecedent 
parties,  if  he  takes  it  under  an  indorsement 
made  before  the  same  becomes  due,  holds 
the  title  unaffected  by  those  facts  and  may 
recover  thereon,  although,  as  between  the 
antecedent  parties,  the  transaction  may 
have  been  invalid.  Swift  v.  Tyson,  16  Pet. 
1,  10: 865 
United  States  v.  Bank  of  the  Metropolis,  15 

Pet  377,  10:  774 

Bank  of  Pittsburgh  v.  Neal,  22  How.  96, 

16:  323 
Ck)mbs  V.  Hodge,  21  How.  397,  16:  115 

OiteA  in  Prentice  v.  Zane,  8  How.  489,  12  L. 
ed.  1168— Collins  v.  Gilbert,  94  U.  S.  754,  24 
L.  ed.  170 — Goodman  ▼.  Slmonds,  20  How.' 
864,  16  L.  ed.  941 — Bank  of  Pittsburgh  v. 
Neal,  22  How.  108,  16  L.  ed.  328— Murray 
V.  Lardner,  2  Wall.  121  17  L.  ed.  859 — 
Michigan  Ins.  Bank  v.  Eldred,  9  Wall.  550^ 
19  L.  ed.  766 — Hoffman  v.  National  City 
Bank,  12  Wall.  192,  20  L.  ed.  369— Brown  v. 
Spofford,  95  U.  S.  481.  24  L.  ed.  509— Brook- 
lyn City  &  N.  R.  Co.  V.  National  Bank,  102 
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U.  S.  37,  26  L.  ed.  70 — Pana  t.  Bowler,  107 
U.  S.  542,  27  L.  ed.  429,  2  Sup.  Ct.  Rep. 
704 — Cooke  t.  United  States,  12  Blatchf. 
59,  Fed.  Cas.  No.  3,178 — Cummlngs  v.  Mead, 
G  Am.  L.  Reg.  54,  Fed.  Cas.  No.  3,476,  Re 
Howard,  6  Nat.  Bankr.  Reg.  375,  Fed.  Cas. 
No.  6,751 — National  Bank  v.  Brooklyn  City 
&  N.  R.  Co.  14  Blatchf.  243,  Fed.  Cas.  No. 
10,039 — Peckham  v.  Lyon,  4  McLean,  50, 
Fed.  Cas.  No.  10,899 — Gwatbmay  v.  Cllsby,  31 
Fed.  220— Sheppard  ▼.  Newhall,  47  Fed.  471 
— Atlas  Nat.  Bank  v.  Holm,  19  C.  C.  A.  97, 

34  U.  S.  App.  472,  71  Fed.  491— Bradshaw 
V.  Miners'  Bank,  26  C.  C.  A.  675,  53  U.  S. 
App.  399,  81  Fed.  904 — Hicks  v.  Cleveland. 
45  C.  C.  A.  432.  106  Fed.  463— American 
Press  Asso.  v.  Dally  Story  Pub.  Co,  66  L.R. 
A.  451,  57.  C.  C.  A.  73,  120  Fed.  769— 
Gamble  v.  Rural  Independent  School  Dis- 
trict, 132  Fed.  522 — Bozeman  v.  Allen,  48 
Ala.  515 — Wlnsbip  t.  Merchants'  Nat.  Bank. 
42  Ark.  24 — Hlnnelmann  t.  Hotallng,  40 
Cal.  114,  6  Am.  Rep.  600 — ^Wyman  y.  Colora- 
do Nat.  Bank,  5  Colo.  34,  40  Am  Rep.  133 
— Jarvls  V.  Wilson,  46  Conn.  92,  33  Am.  Rep. 
18 — Credit  Co.  v.  Howe  Mach.  Co.  54  Conn. 
384,  1  Am.  St.  Rep.  123,  8  Atl.  472 — Rock- 
Tllle  Nat.  Bank  v.  Citizens'  Gaslight  Co.  72 
Conn.  581,  45  Atl.  361 — Gibson  v.  Conner, 
8  Ga.  49 — Wilkinson  v.  Jeflfers,  30  Ga.  154 
— Central  R,  Co.  v.  First  Nat.  Bank,  73  Ga. 
385 — ^Yocum  v.  Smith,  63  111.  323,  14  Am. 
Rep.  120 — National  Bank  v.  Dakin,  54  Kan. 
662,  45  Am.  St.  Rep.  299,  39  Pnc.  180 — 
Wool  folk  V.  Bank  of  America,  10  Bush,  514 
— Bramhall  v.  Beckett,  31  Me.  208 — Market 
&  F.  Nat.  Bank  ▼.  Sargent,  85  Me.  351,  35 
Am.  St.  Rep.  876,  27  Atl.  192 — Baltimore 
Franklin  Bank  ▼.  Lynch,  52  Md.  282,  36  Am. 
Rep.  375 — Becker  t.  Sandusky  City  Bank,  1 
Minn.  319,  GU.  250— Kinyon  v.  Wohlford,  17 
Minn.  240,  10  Am.  Rep.  165,  Gil.  215— Per- 
kins v.  Swank,  43  Miss.  359 — New  Orleans, 
J.  &  G.  N.  R.  Co.  y.  Mississippi  College,  47 
Miss.  663— Renshaw  ▼.  Wills,  38  Mo.  207— 
Hamilton  v.  Marks,  63  Mo.  175 — Edwards 
T.  Thomas,.  66  Mo.  486 — Terry  v.  Hickman. 
1  Mo.  App.  124 — ^Tyrell  v.  Cairo  &  St.  L.  R. 
Co.  7  Mo#App.  299 — Mason  t.  Bank  of  Com- 
merce, 16  Mo.  App.  278— Conrad  v.  Fisher, 
37  Mo.  App.  413,  8  L.B.A.  166 — Yellowstone 
Nat.  Bank  ▼.  Gagnon,  19  Mont.  404,  44  L. 
R.A.  246,  61  Am.  St  Rep.  520,  48  Pac.  762 
— Vorce  V.  Rosenbery,  12  Neb.  450,  UN. 
W.  879 — Barker  t.  Lichtenberger,  41  Neb. 
753,  60  N.  W.  79 — Copper  v.  Jersey  City, 
44  N.  J.  L.  635 — Mechanics  Bank  t.  Char- 
davoyne,  69  N.  J.  L.  259,  101  Am.  St.  Rep. 
701,  55  Atl.  1080 — Coler  v.  Santa  Fe  Coun- 
ty, 6  N.  M.  128,  27  Pac.  619 — Spear  v.  Myers, 
6  Barb.  447 — Farrlngton  ▼.  Frankfort  Bank. 
24  Barb.  562 — Farrlngton  ▼.  Frankfort  Bank, 
81  Barb.  188 — Cardwell  ▼.  Hicks,  37  Barb. 
463 — Seneca  County  Bank  ▼.  Neass,  5  Denio, 
337— Cardwell  ▼.  Hicks,  23  How.  Pr.  282— 
Phllbrlck  V.  Dallett,  43  How.  Pr.  424— 
Magee  t.  Badger,  34  N.  Y.  249,  90  Am.  Dec. 
691 — Belmont  Branch  of  State  Bank  v.  Hogc, 

35  N.  Y.  69— Seybel  v.  National  Currency 
Bank,  54  N.  Y.  298,  18  Am.  Rep.  583 — ^Red- 
dick  V.  Jones,  28  N.  C.  (6  Ired.  L.)  110,  44 
Am.  Dec.  68 — Roxborough  ▼.  Messlck,  6  Ohio 
St.  452,  67  Am.  Dec.  846 — Morrison  v.  Far- 
mers &  M.  Bank,  9  Okla.  700,  60  Pac.  273 

'  — Struthers  t.  Kendall,  41  Pa.  227,  80  Am. 
Dec.  610 — Phelan  ▼.  Moss.  67  Pa.  64,  5  Am. 
Rep.  402 — Thompson  y.  Thompson,  126  Pa. 
873,  17  Atl.  643 — Second  Nat.  Bank  t.  Mor- 
gan, 35  W.  N.  C.  485,  30  Atl.  957— Millard 
V.  Barton,  13  R.  I.  605,  43  Am.  Rep.  51 — 
Frazier  v.  Gains,  2  Baxt.  97 — Waldron  v. 
Young,  0  Heisk  782 — ^Rice  v.  Soders,  1  Posey, 
unrep.  cas.    (Tex.)    619 — Whittle  ▼.  Hide  & 


L.  Nat.  Bank,  7  Tex.  Clr.  App.  618,  26  S, 
W.  1011 — Bruce  V.  First  Nat.  Bank,  25  Tex. 
Civ.  App.  299,  60  S.  W.  1006 — Sanford  v. 
Norton,  17  Vt  294 — Bank  of  United  States 
v.  Lyman,  20  Vt.  676 — Farmers'  &  M.  Bank 
V.  Rathbone,  26  Vt.  30,  58  Am.  Dec.  200 — 
Arnold  v.  Sprague,  34  Vt  407— Noyes 
V.  Landon.  69  Vt  676,  10  Atl.  342— 
Morehead  v.  Parkersburg  Nat.  Bank,  5  W. 
Va.  76,  13  Am.  Rep.  636 — ^Flrst  Nat.  Bank 
V.  Johns,  22  W.  Va.  524.  46  Am.  Rep.  506 — 
Atchison  v.  Davidson,  2  Pinney  (Wis.)  52 — 
Cook  V.  Helms,  5  Wis.  110— Bond  v.  Wiltae, 
12  Wis.  613. 

286.  The  special  protection  which  the  law 
gives  to  the  bona  fide  purchaser  of  negotia- 
ble paper  is  a  departure  from  the  funda- 
mental principle  of  property,  which  does  not 
permit  one  to  transfer  a  better  title  than  he 
has.     Combs  v.  Hodge,  21  How.  397, 

16:  115 

287.  [As  against  a  subsequent  bona  fide 
holder,  money  due  upon  a  negotiable  instru- 
ment cannot  be  attached  in  the  hands  of  the 
maker  before  it  is  payable.  Ludlow  v. 
Bingham  (H.  Ct.  Er  &  Ap.  Pa.)  4  Dall. 
47,  1 :  736] 

288.  Promissory  notes  transferred  to  a 
purchaser  in  good  faith  before  maturity  are 
not  within  the  reach  of  a  decree  in  a  suit 
between  the  maker  and  payee,  brought  to  en- 
force the  surrender  of  the  notes  in  satisfac- 
tion of  a  contract.  Clarke  v.  White,  12  Pet. 
178,  9:  1046 

289.  A  bona  fide  holder  can  require  an 
indorser  of  a  commercial  security  to  pay 
what  he  in  effect  agreed  the  maker  must 
pay.  Florida  C.  R.  Co.  v.  Schutte,  103  L'. 
S.  118,  26:  327 
Diatinffuished  In   Cunningham  r.   Macon  A   B. 

R.  Co.  156  U.  8.  422,  30  L.  ed.  477,  15  Sup. 
Ct.  Kep.  361. 

Cited  in  Van  Vleet  v.  Sledge.  46  Fed.  752— 
Farthing  v.  Dark,  111  N.  C.  245,  16  S.  E. 
337. 

290.  If  either  of  a  set  of  bills  be  presented 
and  is  accepted,  the  indorsee  may  properly 
negotiate  the  bill ;  and  a  bona  fide  holder  for 
value  without  notice  may  acquire  a  good 
title.  Bank  of  PitUburgh  y.  Neal,  22  How. 
96,  16: 323 

291.  Where  two  bills  were  filled  up  and 
negotiated  by  the  correspondent  of  defend- 
ants, to  whom  blank  acceptances  had  been 
intrusted,  as  a  single  bill  of  exchange,  for 
the  acts  of  their  correspondent  in  tliat  be- 
half defendants  are  responsible  to  a  bona 
fide  holder  for  value,  without  notice  that  the 
acts  were  performed  without  authority. 
Bank  of  Pittaburgh  v.  Neal,   22   How.  96. 

16:323 

292'-3.  If  a  defendant  himsel  f  has  improvi- 
dently  accepted  two  bills  for  the  same  debt, 
he  is  liable  to  pay  both  in^the  hands  of  in- 
nocent holders  for  value.  Bank  of  Pitts- 
burgh V.  Neal,  22  How.  96,  16:  323 


Editorial  notes. 
Rights  of  bona  fide  holders. 


5:87;  10:473 
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[Kights  of  bona  fide  purchaser  of  note  de- 
clared void  by  statute.     16  L.K.A.  45. 

Bona  fide  holder  of  note  of  insane  person. 
35  L.R.A.  161. 

Intoxication  of  maker  as  affecting  bona 
fide  holder.     54  L.R.A.  451.] 

Paper  issued  without  authority. 

See  also  infra,  319. 

294.  The  rule  which  establishes  the  valid- 
ity of  negotiable  paper  in  the  hands  of  a 
bona  fide  purchaser  does  not  apply  to  paper 
originally  issued  without  authority.  Marsh 
▼.  Fulton  County,  10  Wall.  676,  19:  1040 
Pierce  v.  United  States  (The  Floyd  Accept- 
ances) 7  Wall.  666,  19:  169 

Northern  Nat  Bank  v.  Porter  Twp.  110  U. 

S.   608,   4   Sup.  Ct.  Rep.   254,         28:  258 

Merchants'    Exch.    Nat    Bank    v.    Bergen 

County,  115  U.  S.  384,  6  Sup.  Ct  Rep.  88, 

29:  430 
South  OtUwa  V.  Perkins,  94  U.  S.  260, 

24:  154 

295.  A    purchaser    of    negotiable    paper 

Eurporting  to  bind  the  government  must,  at 
is  peril,  see  that  the  officer  executing  it 
had  authority  to  bind  the  government. 
Pierce  v.  United  States  (The  Floyd  Accept- 
ances) 7  Wall.  666,  19:  169 
DUtinouished  in  National  L.  Ins.  Co.  v.  Board 
of  Education,  10  C.  C.  A.  649,  27  U.  S.  A  pp. 
244,  62   Fed.  790. 

died  in  Merchants'  Nat.  Bank  v.  State  Nat. 
Bank,  10  Wall.  675,  19  L.  ed.  1028— Marsh 
V.  Fulton  County,  10  Wall.  683.  19  L.  ed. 
1042 — Kenicott  v.  Wayne  County.  16  Wall. 
465,  21  L.  ed.  820 — Coloma  ▼.  Eaves,  92  U. 
S.  493.  23  L.  ed.  582 — Ottawa  v.  Carey.  108 
U.  S.  123.  27  L.  ed.  675.  2  Sup.  Ct.  Itep. 
861— Moffatt  V.  United  States,  112  U.  S.  32, 
28  L.  ed.  626,  5  Sup.  Ct.  Kep.  10 — Mer- 
chants' Exch.  Nat.  Bank  v.  Bergen  County. 
115  U.  S.  391,  29  L.  ed.  432.  6  Sup.  Ct. 
Rep.  88 — Hopper  ▼.  Covington,  118  U.  S. 
151.  30  L.  ed.  192,  6  Sup.  Ct.  Rep.  1025 — 
Bloomflcld  V.  Charter  Oak  Nat  Bank.  121  U. 
S.  136.  30  L.  ed.  929,  7  Sop.  Ct.  Rep.  865 — 
Brenham  v.  German-American  Bank.  144  U. 
S.  188,  36  L.  ed.  396,  12  Sup.  Ct.  Rep.  559 — 
Barnett  ▼.  Denison,  145  U.  8.  139.  36  L. 
ed.  653,  12  Sup.  Ct.  Rep.  819 — Grant  v. 
United  States,  5  Ct.  CI.  83 — Travers  v. 
United  States,  5  Ct.  CI.  339 — Salomon  v. 
United  States,  7  Ct.  CI.  491 — Thompson  v. 
United  States,  9  Ct.  CI.  206— White  v.  United 
States,  15  Ct.  CI.  312— McCoUum  v.  United 
SUtes,  17  Ct.  CI.  103— Schneider  v.  United 
States,  19  Ct.  Cl.  551 — Barnes  ▼.  I>i8trlct 
of  Columbia,  22  Ct.  Cl.  387 — Smoot  v.  United 
States,  38  Ct.  Cl.  427 — Mellen  v.  Lansing, 
20  Blatchf.  287 — Chicago,  B.  &  Q.  R.  Co.  v. 
Otoe  County,  1  Dill.  342,  Fed.  Cas.  No. 
2,667 — Commercial  Nat.  Bank  v.  lola,  2 
Dill.  865,  Fed.  Cas.  No.  3.061 — Cooke  ▼. 
United  States,  12  Blatchf.  59.  Fed.  Cas.  No. 
8,178 — Green  v.  Dyersburg,  2  Fllpp.  486,  Fed. 
Cas.  No.  5.756 — Huldekoper  v.  Buchanan 
County,  3  Dill.  181,  Fed.  Cas.  No.  6.847 
— Lewis  V.  Shreveport.  8  Woods,  214,  Fed. 
Cas.  No.  8,331 — Mllner  v.  Pensacola,  2  Woods, 
688,  Fed.  Cas.  No.  9,619 — Nugent  v.  Put- 
man  County.  3  Bias.  108,  Fed.  Cas.  No. 
10,877 — Smith  v.  Ontario,  15  Blatchf.  269, 
Fed.  Cas.  No.  13,085 — Stewart  v.  Lansing, 
16  Blatchf.  288,  Fed.  Cas.  No.  13.432— 
Thomas  v.  Lansing,  21  Blatchf.  130.  14  Fed. 
627 — United    SUtes    ▼.    Cosgrove,    26    B'ed. 


911 — May  v.  T/)gan  County,  30  Fed.  25S— 
May  V.  Ralls  County.  31  Fed.  474 — Bannon 
v.  Burnes,  39  Fed.  807 — Detroit  v.  Detroit 
City  R.  Co.  56  Fed.  903 — Coffin  v.  Kearney 
County,  6  C.  C.  A.  294.  12  U.  S.  App. 
562,  57  Fed.  .143 — Provisional  Municipality 
v.  Lehman,  6  <J.  C.  A.  356,  13  U.  S. 
App.  411.  57  Fed.  331 — Atlantic  Trust  Co. 
V.  Darlington,  63  Fed.  81 — Prlckett  v.  Mar- 
cellne,  65  Fed.  474— Louisville,  N.  A.  A  C. 
R.  Co.  V.  Ohio  Valley  Improv.  &  Contract 
Co.  69  Fed.  437— Glldden  &  J.  Varnish  Co. 
V.  Interstate  Nat.  Bank,  16  C.  C.  A.  545. 
32  U.  S.  App.  654,  69  Fed.  923— West 
Plains  Twp.  v.  Sage,  16  C.  C.  A.  563,  32 
U.  S.  App.  725,  60  Fed.  952 — Mercer  County 
V.  Provident  Life  &  T.  Co.  19  C.   C.  A.  50, 

43  U.  S.  App.  21,  72  Fed.  629— Loeb  v. 
Columbia  Twp.  91  Fed.  46 — Oxford  v.  Union 
Bank,  37  C.  C.  A.  498,  96  Fed.  298 — We- 
tumpa  v.  Wetumpka  Wharf  Co  .03  Ala. 
627 — Spence  v.  Mobile  &  M.  R.  Co.  79  Ala. 
589 — Allen  v.  La  Fayette.  89  Ala.  648.  9 
L.R.A.  499,  8  So.  30 — Arkansas  v.  Little 
Rock,  M.  River  &  T.  R.  Co.  31  Ark.  721— 
LIndsey  v.  Rottaken.  32  Ark.  634 — Wood- 
ward V.  Campbell,  39  Ark.  583 — Iron  Moun- 
tain A  H.  R.  Co.  V.  Stansell,  43  Ark.  282 — 
City  Electric  Street  R.  Co.  v.  First  Nat. 
Exch.  Bank,  62  Ark.  40,  31  L.R.A.  537,  54 
Am.  St.  Rep.  282,  34  S.  W.  89 — Mulnlx  v. 
Mutual  Ben.  L.  Ins.  Co.  :i6  Colo.  75.  33  L.R.A. 
830.  46  Pac.  123 — Farmers  &  M.  Nat.  Bank 
V.  School  DIst.  No.  53.  6  Dak.  264,  42  N.  . 
W.  767 — Brown  v.  Bon  Homme  County,  1 
S.  D.  225,  46  N.  W.  173 — Greeley  v.  Jack- 
sonville,  17   Fla.   179 — Blssell  y.  Kankakee, 

64    III.    252,    16    Am.    Rep.    554 Ryan    v. 

Lynch,  68  111.  164 — Coquard  v.  Oquawka. 
192  111.  366.  61  N.  E.  660— Pana  v.  Uppln- 
cott.  2  111.  App.  476 — Coquard  v.  Oquawka. 
91  III.  App.  656 — Julian  v.  State.  122  Ind. 
73,  25  N.  E.  690— Boyd  v.  Mill  Creek  School 
Twp.  124  Ind.  195.  24  N.  B.  661— McPher- 
son   V.    Foster   Bros.    48    Iowa,    70,   22   Am. 

Rep.  215 Commercial  Nat.  Bank  v.  lola. 

9  Kan.  704  (Appx.) — Lewis  v.  Bourbon 
County,  12  Kan.  218 — Faulkensteln  Twp.  v. 
Fitch,  2  Kan.  App.  214,  43  Pac.  276 — 
Johnson  t.  Butler,  31  La.  Ann.  775 — ^Pugh 
V.  Moore,  44  La.  Ann.  217,  10  So.  710 — 
Byrne  v.  East  Carroll,  45  La.  Ann.  398,  12 
So.  521 — State  ex  rel.  Ferguson  v.  Cafferey. 
49  La.  Ann.  1770,  22  So.  1008— Black  v. 
First  Nat.  Bank.  96  Md.  421,  54  Atl.  88— 
Wormstead  v.  Lynn,  184  Mass.  428,  68  N.  E. 
841 — Ames  v.  Lake  Superior  &  M.  R.  Co. 
21  Minn.  265 — Valentine  v.  St.  Paul,  34 
Minn.  448.  26  N.  W.  457 — Sykes  v.  Columbus. 
55  Miss.  141 — State  ex  rel.  Baker  v.  Greene 
County,  54  Mo.  570 — North  v.  Platte  County, 
29  Neb.  452.  26  Am.  St.  Rep.  395.  45  N.  W. 
692— Brinkworth  v.  Grable,  45  Neb.  652.  63 
N.  W.  952— Rich  V.  Errol,  51  N.  H.  360— 
Smith  V.  Epplng,  69  N.  H.  560.  45  Atl.  415 
— Bailey  v.  Citizens  Gaslight  Co.  27  N.  J. 
Bq.  200 — Dodge  v.  Platte  County.  16  Hun, 
290 — Broadway  Sav.  Inst.  v.  Pelham.  83  Hun. 
101,  31  N.  Y.  Supp.  402— Williams  v. 
Duanesburgh,  66  N.  Y.  143 — Lyons  v.  Cham- 
nerlaln,  89  N.  Y.  587— Union  Bank  v.  Ox 
ford,  119  N.  C.  230.  34  L.R.A.  491,  25  S.  E. 
966— Wilkes  County  v.  Call,  123  N.  C.  326, 

44  L.R.A.  258,  31  S.  E.  481— Austin  v.  Cog- 
geshall.  12  R.  I.  332,  34  Am.  Rep.  648 — ' 
Bond  Debt  Cases,  12  S.  C.  272 — Elliott  Nat. 
Bank  v.  Western  &  A.  R.  Co.  2  Lea.  680 — 
Hanrick  v.  Gurley,  93  Tex.  479.  55  S.  W.  119 
— Snow  ▼.  Sandgate.  66  Vt.  455.  29  Atl.  673 
— Isaacs  y.  Richmond,  90  Va.  38,  17  S.  E. 
760. 

296.  A  bona  fide  holder  without  notice,  of 
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negotiable  paper  indorsed  by  a  firm,  is  not 
affected  by  a  restriction  in  the  copartner- 
ship agreement.  Michigan  Ins.  Bank  v. 
Kldred,  9  Wall.  544,  19:  763 

Cited  In  Cooke  v.  United  States.  12  Blatchf.  59. 
Fed.  Cas.  No.  3,178 — Ex  parte  Estabrook,  2 
Low.  Dec.  549,  Fed.  Cas.  No.  4,534 — National 
Exch.  Bank  v.  White,  30  Fed.  415— Wiley 
V.  Deerlng,  34  111.  App.  172— Spltler  v. 
James,  32  Ind.  208,  2  Am.  Rep.  334 — 
National  State  Capital  Bank  v.  Noyea,  62  N. 
U.  39 — Bowers  t.  Thomas,  62  Wis.  485,  22 
N.  W.  710— Moore  v.  May,  117  Wis.  204,  94 
N.  W.  45. 

Lost  or  stolen  instrument. 

See  also  supra,  280;  infra,  311,  324. 

297.  The  purchaser  of  a  negotiable  bill  or 
note,  before  maturity,  indorsed  in  blank  or 
payable  to  bearer,  acquires  a  valid  title  from 
a  finder  or  thief,  in  the  absence  of  bad 
faith  or  actual  or  constructive  notice  that 
the  instrument  is  not  the  property  of  the 
person  selling  it.  Shaw  v*  Merchants'  Nat. 
Bank  (Shaw  v.  North  Pennsylvania  R.  Co.) 
101  U.  S.  557,  25:  892 
Cited  in  Montclair  Twp.  v.  Bamsdell,  107  U.  S. 

158,  27  L.  ed.  435,  2  Sup.  Ct.  Rep.  891 — 
Atlas  Nat.  Bank  v.  Holm,  19  C.  C.  A.  97,  84  U. 
S.  App.  472,  71  Fed.  492— Fairez  v.  Bier,  37 
La.  Ann.  825 — Saloy  v.  Hlbernia  Nat.  Bank, 
39  La.  Ann.  03,  1  So.  657 — Pugh  v.  Moore, 
44  La.  Ann.  245,  10  So.  710 — State  v.  Hart, 
46  La.  Ann.  51,  14  So.  507— Littell's  Estate, 
50  La.  Ann.  306,  23  So.  314 — ^National 
Bank  v.  Atlanta  &  C.  Air  Line  R.  So.  25  S. 
C.  223 — Buchanan  v.  Wren,  10  Tex.  Civ. 
App.  572,  30  S.  W.  1077. 

—  Editorial  note. 

Bona  fide  holders  of  stolen  negotiable 
paper.  13: 266 

Illeg:al  consideration. 

See  also  infra,  367. 

298.  A  note  executed  and  payable  in  the 
District  of  Columbia,  in  payment  of  a 
gambling  debt,  is,  under  the  statute  of  9 
Anne,  chap.  14,  §  1,  void  in  the  hands  of  a 
bona  fide  purchaser.  Thompson  v.  Bowie, 
4  Wall.  463,  18:  423 
Cited  In  Third  Nat.  Bank  v.  Harrison,  3  McCra- 

ry,  322,  10  Fed.  247 — Sondheim  v.  Gilbert, 
117  Ind.  77,  5  L.R.A.  435,  10  Am.  St.  Rep. 
23,  18  N.  B.  687. 

Frand. 

See  also  infra,  320. 

299.  A  purchaser  of  a  negotiable  note 
which  was  obtained  by  fraud,  who  paid 
value  for  it,  will  be  entitled  to  recover  in 
an  action  upon  it  against  the  maker,  unless 
he  purchased  with  actual  notice  of  defect 
in  the  title,  or  in  bad  faith,  implying  guilty 
knowledge  or  wilful  ignorance.  King  v. 
Doane,  139  U.  S.  166,  11  Sup.  Ct.  Rep.  465, 

35:84 

Cited  in  Bank  of  Edgefield  v.  Farmers*  Co- 
operative Mfg.  Co.  18  L.R.A.  203,  2  C.  C. 
A.  645,  2  U.  S.  App.  282,  52  Fed.  103. 

300.  A  bona  fide  holder  may  be  entitled  to 
recover  upon  notes  of  a  firm,  although  the 
partner  who  drew  the  notes  committed  a 
fraud  bv  antedating  them.  Smyth  v.  Stra- 
der,  4  How.  404,  11:  1031 
Cited  In  Bradford  v.  Williams,  4  How.  588,  11 


L.   ed.   1115 — Buchanan  v.  Mechanics*  Loaa 
&  Sav.  Inst.  84  Md.  434,  36  Atl.  1099. 

—  Editorial  note. 

[Fraud  as  affecting  bona  fide  holder.  9$ 
L.R.A.  436.] 

Transfer  by  bona  fide  holder. 

Of  Coupons,  see  Coupons,  21. 

301.  Whenever  negotiable  paper  has  passed 
into  tlie  hands  of  a  party,  unaffected  by  pre- 
vious infirmities,  its  character  as  an  avail- 
able security  is  established,  and  its  holder 
can  transfer  it  to  others  with  the  like  im- 
munity. Scotland  County  v.  Hill,  132  U. 
S.  107,  10  Sup.  Ct.  Rep.  26,  33:  261 

302.  A  bona  fide  holder  of  commercial 
paper  is  entitled  to  transfer  to  a  third 
party  all  the  rights  with  which  he  is  vested,, 
even  if  the  indorsee  is  acquainted  with  de- 
fenses existing  against  the  paper.  Gunni- 
son County  V.  E.  H.  Rollins  &  Sons,  17S 
U.  S.  255,  19  Sup.  Ct.  Rep.  390,  43:  689 
Cited  in   Lake  Connty  v.   Satllff,  88  C.  C.   A. 

160,  97  Fed.  273 — Pickens  Twp.  v.  Post,  41 
C.  C.  A.  6,  99  Fed.  662. 

303.  A  purchaser  of  negotiable  securities 
from  a  bona  fide  holder  for  value  can  avail 
himself  of  the  latter's  position  without 
showing  that  he  has  himself  paid  value. 
Montclair  Twp.  v.  Ramsdell,  107  U.  S.  147,. 
2  Sup.  Ct.  Rep.  391,  27:  431 

304.  Negotiable  paper  which  has  once 
passed  into  the  hands  of  a  bona  fide  holder 
has  its  character  as  an  available  security 
established,  which  remains  unaffected  by  the 
knowledge  of  any  subsequent  owners  as  to 
its  original  infirmities.  The  purchaser 
from  a  bona  fide  holder,  althou^  with  such 
knowledge,  gets  the  security  with  all  the 
immunities  it  possessed  in  the  hands  of  the 
seller.  Marion  County  v.  Claris,  94  U.  S. 
278,  24: 59 
Cited  in  Hill  v.  Scotland  County,  84  Fed.  210- 

— American  Mortg.  Co.  v.  O'Harra,  5  C.  C. 
A.  505,  15  U.  S.  App.  79,  66  Fed.  281— 
Lake  County  v.  Sutliff,  38  C.  C.  A.  169.  97 
Fed.  273 — Central  R.  &  Bkg.  Co.  v.  Farmers' 
Loan  ft  T.  Co.  116  Fed.  705^R]ce  v.  Van- 
Ackere,  22  111.  App.  592 — Central  School 
Supply  House  v.  Donovan,  70  111.  App.  209 
— Teacher  v.  Merea,  118  Ind.  583t  21  N.  B. 
816 — Levy  v.  Ford,  41  La.  Ann.  879,  6  So. 
671 — State  v.  Hart,  46  La.  Ann.  50,  14  So. 
507 — Cover  v.  Myers,  75  Md.  419.  82  Am. 
St  Rep.  394,  23  Atl.  850— Eckhert  v.  Ellis, 
26  Hun,  664 — Johnson  v.  Oooch,  116  N.  C. 
68, '21  S.  E.  39 — Yoorbees  v.  Fisher,  9  Utali,. 
308,  84  Pac.  64. 

—  Editorial  note. 

[Rights  of  payee  of,  after  repurchasing 
from  bona  fide  holder.     54  L.R.A.  673.] 

Purchase  for  less  than  full  value. 

See  also  supra,  281. 

305.  A  bona  fide  holder  for  value  of  com- 
mercial paper  is  protected  against  defenses 
or  equities  that  might  be  good  as  between 
the  original  partly,  without  regard  to  the 
amount  paid  by  him,  unless  it  was  so  dis- 
proportioned  to  the  real  value  of  the  securi- 
ty purchased  that  the  claim  to  have  paid- 
value  will  be  treated  as  a  mere   pretensa. 
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King  T.  Doane,  139  U.  S.  166,  11  Sup.  Ct. 
Hep.  465,  35:84 

4Hted  in   Bank   of   Edgefield   y.   Farmers*   Co- 

operatlTe  Mfg.  Co.  18  L.R.A.  203,  2  C.  C.  A. 

641,  2  U.  S.  App.  282,  52  Fed.  103. 

306.  Upon  a  bill  filed  by  the  purchaser, 
s.t  an  execution  sale  all^;ed  to  have  been 
fair  and  regular,  of  certain  promissory 
notes,  for  the  purpose  of  establishing  his 
right  thereto  and  in  property  by  which  they 
were  secured,  the  fact  that  he  paid  for  the 
notes  a  sum  vastly  less  than  their  face  value 
18  not  sufiicient  ground  for  dismissing  the 
bin  on  demurrer.  Erwin  y.  Parham,  12 
How.  197,  13:  952 

h.  Who    are   Protected    as   Bona   Fide 

Holders, 

1.  In  General, 

Of  Certificate  of  Deposit,  see  Banks,  128. 

Of  Municipal  Bonds,  see  Bonds,  V.  1,  1. 

Of  Check,  see  Checks,  8. 

Pledgee  of  Bill  of  Lading,  see  Bills  of  Lad- 
ing, 17. 

tState  Decisions  as  Precedents  in  Federal 
Courts,  see  Courts,  1900. 

Estoppel  to  Deny  Bona  Fides  of  Holder,  see 
Estoppel,  143. 

Presumptions  and  Burden  of  Proof,  see  Evi- 
dence, 649-654. 

Question  of  Law  or  Fact  as  to  Good  Faith, 
see  Trial,  250. 

See  also  supra,  305,  306;  infra,  331. 

307.  If  a  person  who  indorses  a  bill  to 
another,  whether  for  value  or  for  the  pur- 
poses of  collection,  comes  again  to  the  pos- 
session thereof,  he  is  to  be  regarded,  unless 
the  contrary  .appears,  as  the  bona  fide  hold- 
er, and  is  entitled  to  recover  thereon, — ^not- 
withstanding there  may  be  on  it  6ne  or 
more  indorsements  in  full  subsequent  to  the 
indorsement  to  him, — ^without  producing  any 
receipt  or  indorsement  back  to  him  from 
either  of  such  indorsees.  Dugan  v.  United 
States,  3  Wheat.  172,  4:  362 
Cited  in  Cassel  v.  Dows,  1  Blatchf.  839,  Fed. 

Cas.  No.  2,502 — Conant  v.  Wills,  1  McLean, 
428,  Fed.  Cas.  No.  3,087 — Hunter  v.  Klbbe,  5 
McLean,  280,  Fed.  Cas.  No.  6,907 — Magrnder 
y.  McDonald,  3  C  ranch,  C.  C.  307,  Fed.  Cas. 
No.  8,966 — Plcquet  v.  Curtis,  1  Sumn.  480, 
Fed.  Cas.  No.  11,131 — Carroll  v.  Meeks,  3 
Port  (Ala.)  229 — Beal  v.  Snedicor,  8  Port 
(Ala.)  528 — Earbee  y.  Wolfe.  0  Port.  (Ala.) 
367— Pitts  y.  Keyser,  1  Stew.  (Ala.)  155— 
Bryant  v.  Owen,  2  Stew.  &  P.  (Ala.)  138 — 
Walker  v.  Bank  of  Mobile,  6  Ala.  461 — Himt 
y.  Stewart,  7  Ala.  527 — Pickett  v.  Stewart, 
12  Ala.  204 — Phillips  v.  Polndezter,  18  Ala. 
585 — Annlston  Pipe  Works  v.  Mary  Pratt 
Furnace  Co.  94  Ala.  607,  10  So.  259 — Worth- 
ingrton  V.  Curd.  15  Ark.  609 — Na^lec  v.  Ly- 
man, 14  Cal.  464 — Camp  y.  Smith,  5  Conn. 
86 — Bons  y.  Storrs,  13  Conn.  416 — Dann  y. 
Norris.  24  Conn.  337 —  New  Haven  Mfg.  Co. 
y.  New  Haven  Pnlp  &  Board  Co.  76  Conn. 
132,  55  Atl.  604 — Bomar  v.  I<:qultable  Mortg. 
Co.  Ill  Ga.  144,  36  S.  E.  601— Brinkley  v. 
Going,  Breese  (HI.)  289 — Parks  v.  Brown, 
16  III.  45&— McAyeal  v.  Glllett,  105  Til.  App. 
168— Hanna  v.  Pegg,  1  Blackf.  185 — Harris 
y.  Smith,  4  Blackf.  651 — Henderson  v.  State, 


6  Blackf.  80 — ^Taylor  v.  Coqulllard,  5  Blackf. 
160— Pilkington  v.  Woods,  10  Ind.  484 — Mc- 
Cormick  v.  Bckland,  11  Ind.  294 — Mendenball 
v.  Banks,  16  Ind.  286 — Haas  v.  Ruston,  14 
Ind.  App.  20,  56  Am.  St  Rep.  288,  42  N.  E. 
298 — Sater  v.  Hendershott,  Morris  (Iowa) 
122— Bank  of  Kansas  City  v.  Mills,  24  Kan. 
610 — ^Bank  of  Tennessee  v.  Smith,  9  B.  Mon. 
612 — Robson  v.  Earley,  1  Mart.  N.  S.  374 — 
Hebrard  v.  Bollenhagen,  9  Rob.  (La.)  156 — 
Hill  V.  Holmes,  12  La.  98 — Ilule  v.  Bailey, 
16  La.  217,  35  Am.  Dec.  214 — Squier  v.  Stock- 
ton, 5  La.  Ann.  121,  62  Am.  Dec.  583 — 
Wood  v.  Tyson,  13  La.  Ann.  105 — Cooper  v. 
Cooper,  14  La.  Ann.  676 — Saco  Mfg.  Co.  v. 
Whitney,  7  Me.  260 — Green  v.  Jackson,  15 
Me.  139 — Eaton  v.  McKown,  34  Me.  513 — 
Bowie  V.  Duvall,  1  Gill  &  J.  179— M'Gee  v. 
Prouty,  9  Met.  551.  43  Am.  Dec.  409— Read- 
ing V.  Beardsley,  41  Mich.  125,  1  N.  W.  965 
— Alderton  v.  Williams,  130  Mich.  631,  90 
N.  W.  661 — Kells  v.  Northwestern  Llve-Stock 
Ins.  Co.  64  Minn.  393,  58  Am.  St.  Rep.  541, 
67  N.  W.  215— Lake  v.  Hastings,  24  Miss. 
496 — Davis  v.  Christy,  8  Mo.  571 — Page  v. 
Lathrop,  20  Mo.  592 — Dunlap  v.  Kelly,  105 
Mo.  App.  4,  78  S.  W.  664 — Wltherell  v.  Ela, 
42  N.  H.  296 — Kendall  v.  Brownson.  47  N. 
H.  201— Middleton  v.  Griffith,  67  N.  J.  L. 
446,  51  Am.  St.  Rep.  617,  31  Atl.  405 — 
Pearce  v.  Strlckler,  9  N.  M.  477,  54  Pac.  748 
— Dollfus  y.  Frosch,  1  Denio,  373 — Bank 
of  Utlca  V.  Smith,  18  Johns,  239 — Norris  v. 
Badger,  6  Cow.  455— Chautauqua  County 
Bank  v.  Davis,  21  Wend.  586 — SprecSels  v. 
Bender,  30  Or.  581,  48  Pac.  418 — Lawrence 
V.  Fusseil,  77  Pa.  463 — Bank  of  America  v. 
Senior,  11  R.  I.  377 —  Union  Bank  v.  Carr,  2 
Humph.  846 — Sawyer  v.  Moran,  3  Tenn.  Ch. 
37 — Johnson  v.  Mitchell.  50  Tex.  2io,  32 
Am.  Rep.  602 — Texas  Land  &  Cattle  Co.  v. 
Carroll,  63  Tex.  53 — Grant  v.  Ennls,  5  Tex. 
CiV.  App.  44.  23  S.  W.  998 — Sawyer  v.  White, 
19  Vt.  43 — Hnngerford  v.  Perkins,  8  Wis.  269. 

308.  Where  a  draft  is  deposited  with  a 
hank  by  the  holder,  and  the  bank  places 
the  draft  to  the  depositor's  credit  as  cash, 
and  pays  his  checks  drawn  on  it,  the  bank 
becomes  the  owner  of  the  draft  for  value. 
Armstrong  v.  American  Exch.  Nat.  Bank, 
133  U.  S.  433,  10  Sup.  Ct.  Rep.  460, 

33:747 

309.  A  bank  which  has  discounted  the  in- 
dorsed draft  of  a  mail  carrier,  uncondition- 
ally accepted  by  the  Postoffice  Department, 
becomes  the  holder  thereof  for  a  valuable 
consideration;  and  its  right  to  charge  the 
United  States  with  the  amount  cannot  be 
defeated  by  equities  between  the  drawer  and 
drawee,  of  which  it  had  no  notice.  United 
States  y.  Bank  of  The  Metropolis,  15  Pet. 
377,  10: 774 

310.  The  transfer  of  a  note  and  mortgage 
for  collection  may  justify  a  suit  in  the 
name  of  the  transferee,  but  will  not  entitle 
him  to  protection  as  an  innocent  purchaser 
for  value.  Lanier  v.  Nash,  121  U.  S.  404, 
7  Sup.  Ct.  Rep.  919,  30:  947 

311.  The  loss  of  an  instrument  not  ne- 
gotiable, or  with  negotiability  restricted, 
with  the  name  of  the  payee  upon  it,  or  its 
transfer  by  a  faithless  agent,  does  not  im- 
pair the  title  of  the  owner,  nor  can  a  pur- 
chaser safely  draw  any  conclusion  from  an 
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indorsement  upon  it.  Combs  v.  Hodge,  21 
How.  397,  16:  115 

Cited   in   Bangor   Electric  Light   &   P.   Co.   t. 

Robinson.  62  Fed.  521 — Prey  v.  ThompBon,  20 

Nev.  258.  20  Pac.  305. 

312.  The  surrender  of  other  instruments, 
although  held  as  collateral  security,  is  a 
good  consideration  for  which  one  may  be- 
come a  bona  fide  holder.  Goodman  v. 
Simonds,  20  How.  343,  15:  934 
Cited  in  D'Esterre  v.  Brooklyn,  90  Fed.  693 — 

Fh-st  Nat.  Bank  v.  Bentley,  27  Minn.  89,  6 
N.  W.  422. 

Taken  after  dishonor  or  failure  to  pay 
interest. 

See  also  supra,  273-280. 

313.  One  who  takes  a  bill  which  shows 
upon  its  face  that  it  has  been  dishonored 
cannot  be  allowed  the  privileges  of  a  bona 
fide  holder.     Andrews  v.  Pond,  13  Pet.  65, 

10:  61 
Cited  in  Re  Slme,  12  Nat.  Bankr.  Reg.  319,  Fed. 
Cas.  No.  12,861 — United  States  v.  Vermilye, 
10  Blatchf.  289,  Fed.  Cas.  No.  16,618— 
Fowler  v.  Brantly,  14  Pet.  321,  10  L.  ed.  475 
— Goodman  y.  Slmonds,  20  How,  365,  15  L. 
ed.  941 — Merchants'  Nat.  Bank  r.  State  Nat. 
Bank,  10  Wall.  671,  19  L.  ed.  1027— Angle 
V.  North-Western  Mut.  L.  Ins.  Co.  92  U.  S. 
342,  23  L.  ed.  560 — Collins  v.  Gilbert,  94  U. 
S.  7"68,  24  L.  ed.  172 — Brown  v.  Spofford,  95 
U.  S.  483,  24  L.  ed.  510 — ^Parsons  v.  Jackson, 
99  U.  S.  441,  25  L.  ed.  460— Brooklyn  City 
&  N.  R.  Co.  v.  National  Bank,  102  U.  S.  38, 
26  L.  ed.  70— Kllcrease  v.  White,  6  Fla.  47— 
Prins  V.  South  Branch  Lumber  Co.  20  111. 
App.  240 — Barlow  v.  Scott,  12  Iowa,  65 — 
Vinton  V.  King,  4  Allen,  564 — Freeman's  Nat. 
Bank  r.  Savery,  127  Mass.  79,  34  Am.  Rep. 
345 — Robinson  v.  Smith,  62  Minn.  65,  64  N. 
W.  90 — Etheridge  v.  Gallagher,  66  Miss.  466 
— Edwards  t.  Thomas,  66  Mo.  484 — McCor- 
kle  v.  Miller,  64  Mo.  App.  167 — Chester  y. 
Dorr,  41  N.  Y.  287. 

314.  Failure  to  pay  interest  alone  is  not 
sufficient  in  law  to  throw  such  discredit 
upon  negotiable  paper  upon  which  it  is  due 
as  to  subject  the  holder,  to  the  full  extent 
of  the  security,  to  antecedent  equities. 
Morgan  v.  United  States,  113  U.  S.  476, 
5  Sup.  Ct.  Rep.  588,  28:  1044 
Cited  In  Bank  of  Edgefield  y.  Farmers*  Co-On. 

Mfg.  Co.  18  L.R.A.  203,  2  C.  C.  A.  645,  2  U. 
S.  App.  282,  52  Fed.  102 — Long  Island  Loan 
ft  T.  Co.  y.  Columbus,  C.  ft  I.  C.  R.  Co.  65 
Fed.  467 — Atlas  Nat.  Bank  y.  Holm,  19  C. 
C.  A.  98,  34  U.  S.  App.  472,  71  Fed.  492— 
Pickens  Twp.  v.  Post,  41  C.  C.  A.  5,  99  Fed. 
663 — Northampton  Nat.  Bank  y.  Kidder,  106 
N.  Y.  225,  60  Am.  Rep.  443,  12  N.  E.  677. 


2.  Knowledge.;  Notice ;  Facta  Putting  on 

Inquiry. 

Previous  Bad  Conduct  of  Drawer  as  Evi- 
dence of  Bad  Faith  in  Discounting 
Bills,  see  Evidence,  2160. 

See  also  supra,  313,  314. 

315.  The  rule  which  protects  a  bona  fide 
purchase  of  negotiable  paper  may  be  said 
to  resolve  itself  into  a  question  of  honesty 
or  dishonesty,  for  guilty  knowledge  and  wil- 


ful ignorance  alike  involve  the  result  of  bad 
faith.     Murray  v.  Lardner,  2  Wall.  110, 

17:857 
Cited  In  Atlas  Nat.  Bank  r.  Holm,  19  C.  C.  A. 
97,  34  U.  S.  App.  472,  71  Fed.  492 — Drew  T. 
Wheellhan,  76  Minn.  72,  77  N.  W.  658 — 
Cheever  y.  Pittsburgh,  S.  &  L.  E.  R.  Co.  28 
App.  Dlv.  89,  50  N.  Y.  Supp.  1067 — Cana- 
Joharle  Nat.  Bank  v.  Diefendorf,  123  N.  Y. 
202,  10  L.R.A.  682,  25  N.  E.  402 — Cheever 
y.  Pittsburgh,  S.  &  L.  E.  R.  Co.  150  N.  Y. 
74,  34  L.R.A.  76,  65  Am.  St.  Rep.  646.  44 
N.  E.  701 — Tradesmen's  Nat.  Bank  v.  Bach- 
enbeimer,  6  Pa.  DIst.  R.  219,  18  Pa.  Co.  Ct. 
53 — Shaw  y.  Merchants'  Nat.  Bank,  37  Phila. 
Leg.  Int.  135— Ormsbee  v.  Howe,  54  Vt.  187, 
41  Am.  Rep.  841. 

316.  A  purchaser  for  value  of  a  bill  or 
note  before  maturity  is  not  affected  by  what 
has  occurred  between  other  parties,  unless 
he  had  knowledge  thereof  at  the  time  of  his 
purchase.    Brown  v.  Spofford,  95  U.  S.  474, 

24:  508 
Cited  in  Pana  v.  Bowler,  107  U.  8.  542,  27  L. 
ed.  439,  2  Sup.  Ct.  Rep.  704 — ^Re  Shel bourne. 
Fed.  Cas.  No.  12,745 — Dawson  Town  &  Gas. 
Co.  v.  Woodhull,  14  C.  C.  A.  466,  32  U.  8. 
App.  134,  67  Fed.  452 — Pickens  Twp.  v.  Post. 
41  C.  C.  A.  4,  99  Fed.  662— Merchants* 
Bank  y.  McClelland,  9  Colo.  611,  13  Pac. 
723 — Coors  y.  German  Nat.  Bank.  14  Colo. 
206.  7  L.R.A.  847,  23  Pac.  328 — Tourtolotte 
y.  Brown,  1  Colo.  App.  418.  29  Pac.  130 — 
Saloy  y.  Hlbernia  Nat.  Bank,  39  I^.  Ann. 
93,  1  So.  657 — ^Farrell  v.  Lovett,  68  Me.  3.'i2. 
28  Am.  Rep.  59 — Coler  v.  Santa  Fe  County, 
6  N.  M.  128,  27  Pac.  619 — Hale  v.  Shannon, 
57  Hun,  467,  11  N.  Y.  Supp.  129— First  Nat. 
Bank  v.  Johns,  22  W.  Va.  524,  46  Am.  Rep. 
606 — Manufacturers'  Nat.  Bank  v.  Newell,  71 
Wis.  315,  37  N.  W.  420. 

317.  In  an  action  by  a  bona  fide  holder 
for  value,  of  a  bill,  against  the  acceptor,  it 
is  no  defense  that  the  holder  knew  at  the 
time  he  took  the  bill  that  it  was  given  for 
part  of  the  price  for  building  a  mill,  and 
that  it  had  been  defectively  constructed,  if 
defendant,  upon  promise  of  the  builders  to 
repair  the  defects,  had  agreed  to  accept, 
and  had  accepted,  the  bill  unoonditionaliy. 
Arthurs  v.  Hart,  17  How.  6,  15:  30 
Cited  in  Kelly  v.  Smith.  1  Met.   (Ky.)   S10~ 

Black  y.   First  Nat.  Bank,  96  Md    419,  54 
Atl.  88. 

Notice  generally. 

What  Law  Governs,  see  Conflict  of 
Laws,  43. 

Presumptions  and  Burden  of  Proof,  see 
Evidence,   649-653. 

Applicability  of  Doctrine  of  Lis  Pen- 
dens to  Commercial  Paper,  see  LU 
Pendens,  25-36. 

Question  of  Law  or  Fact  as  to,  tee 
Trial,   279,   280. 

See  also  supra,  296,  299. 

318.  The  fact  that  a  draft  is  payable  to 
the  order  of  a  bank  is  not  notice  to  the  bank 
that  the  holder  is  not  its  purchaser  or  re- 
mitter, so  as  to  prevent  it  from  being  a  bona 
fide  holder.  Armstrong  v.  American  Exch. 
Nat.  Bank,  133  U.  S.  433,  10  Sup.  Ct  Rep. 
450,  33: 747 

319.  Notice  of  the  want  of  authoriigr  of 
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the  president  of  a  bank  to  rediscount  paper 
with  another  bank,  or  that  the  indorsement 
by  the  bank  was  merely  for  accommodation, 
is  not  shown  by  the  fact  that  the  indorse- 
ments of  the  bank  were  made  by  the  presi- 
dent, and  not  by  the  cashier,  and  that  the 
indorsement  of  the  president  himself  was 
made  above  that  of  the  bank,  where  the 
paper  was  rediscounted  in  the  usual  course 
of  business  and  was  solicited  by  the  cashier. 
Auten  V.  United  States  Nat.  Bank,  174 
U.  S.  125,  19  Sup.  Ct.  Rep.  628,  43:  920 

320.  A  bona  fide  purchaser  of  a  promis- 
sory note  before  maturity,  who  receives  no- 
tice of  fraud  after  part  payment,  is  pro- 
tected only  as  to  the  payments  made  by 
him  before  such  notice.  Dresser  v.  Mis- 
souri &  I.  R.  Constr.  Co.  93  U.  S.  92, 

23:  815 
Disiinguished  in  Proctor  v.  Cole,  115  Ind.  20. 
17  N.  E.  189. 

Cited  in  Lytie  v.  Lansing,  147  U.  S.  70,  37  L. 
ed.  84,  13  Sup.  Ct.  Rep.  254 — Thompson  v. 
Sioux  Falls  Nat.  Bank,  150  U.  S.  244,  37  L. 
ed.  1067,  14  Sup.  Ct.  Rep.  94 — Butterficld 
T.  Ontario,  32  Fed.  892 — Gamble  y.  Rural 
Independent  School  District,  132  Fed.  624 — 
Dunn  T.  National  Bank,  15  S.  D.  457,  90  N. 
W.  1046 — First  Nat.  Bank  v.  Mt.  Pleasant 
Mill.  Co.  103  Iowa.  521.  72  N.  W.  689— Mann 
T.  Second  Nat.  Bank,  80  Kan.  421.  1  Pac. 
579 — Williams  t.  Huntington,  68  Md.  603. 
6  Am.  St.  Rep.  477,  13  Atl.  336— New  Eng- 
land Trust  Co.  T.  New  York  Belting  &  Pkg. 
Co.  166  Mass.  46,  43  N.  B.  1003 — Drovers* 
Nat.  Bank  v.  Blue.  110  Mich.  33.  64  Am.  St. 
Rep.  827.  67  N.  W.  1105 — Lincoln  Nat.  Bank 
T.  DaTis.  25  Neb.  380.  41  N.  W.  281— Mores! 
▼.  Swift.  15  Ner.  224— -'Knapp  v.  Hoboken. 
89  N.  J.  L.  S97^United  States  Nat.  Bank 
V.  McNair,  116  N.  C.  554,  21  8.  B.  389— 
Benson  v.  Keller.  87  Or.  138,  60  Pac.  918 — 
City  Bank  y.  Easton  Boot  &  Shoe  Co.  6 
Northampton  Co.  Rep.  34 — Manufacturers- 
Nat.  Bank  y.  Newell.  71  Wis.  316,  37  N.  W. 
420. 

Facts  putting  on  inquiry. 

As  to  Municipal  Bonds,  see  Bonds,  488, 

489. 
As  to  Coupons  Attached  to  Bonds,  see 

Coupons,  19. 

321.  A  person  who  takes  paper  with  era- 
sures and  insertions  plainly  apparent  on 
the  face  of  it,  and  changing  the  nature  of 
the  instrument,  is  chargeahle  with  all  the 
facts  which  by  proper  inquiry  he  might  have 
ascertained.  Angle  ▼.  Northwestern  L.  Ins. 
Co.  92  U.  S.  330,  23:  556 

322.  A  note  drawn  in  a  peculiar  form 
prescribed  by  a  bank,  and  payable  to  the 
cashier  or  bearer,  when  marked  to  show  that 
it  has  been  presented  to  the  bank  for  dis- 
count and  rejected,  carries  on  its  face  cir- 
cumstances of  suspicion,  so  as  to  put  those 
dealing  for  it  before  maturity  on  their  guard, 
and  to  require  at  their  hands  strict  inquiry 
into  the  title  of  those  through  whose  hands 
it  has  passed;  and  they  cannot  recover 
against  the  makers  who  have  not  authorized 
the  transfer.  Fowler  v.  Brantly,  14  Pet 
318,  10:  473 
Cited  in   Goodman  t.   Simonds,   20  How.   36G, 

15  L.  ed.  941 — Bank  of  Pittsburgh  v.  N.eal, 


22  How.  108,  16  L.  ed.  328— Merchants'  Nat. 
Bank  v.  State  Nat.  Bank,  10  Wall.  671,  19 
L.  ed.  1027 — Angle  v.  North  Western  Mut 
L.  Ins.  Co.  02  U.  S.  342,  23  L.  ed.  560— 
Collins  V.  Gilbert,  04  U.  S.  758,  24  L.  ed. 
172 — Brown  v.  Spofford,  95  U.  S.  483,  24  L. 
ed.  510 — Parsons  v.  Jackson,  99  U.  S.  441, 
25  L.  ed.  460 — ^Brooklyn  City  &  N.  R.  Co.  v. 
National  Bank,  102  U.  S.  39,  26  L.  ed.  70— 
Swift  T.  Smith,  102  U.  S.  445,  26  L.  ed.  194 
— Cummings  v.  Mead,  6  Am.  L.  Reg.  50, 
Fed.  Cas.  No.  3,470— Re  Sime,  3  Sawy.  309, 

12  Nat.  Bankr.  Reg.  319,  Fed.  Cas.  No.  12,861 
— Kilcrease  v.  White,  6  Fla.  47— Prlna  v. 
South  Branch  Lumber  Co.  20  111.  App.  240 
— Bank  of  Commerce  v.  Miller,  105  111.  App. 
231 — Hert  v.  Oehler,  80  Ind.  87 — Stern  Bros. 
V.  Germania  Nat.  Bank,  34  La.  Ann.  1120 — 
Freeman's  Nat.  Bank  v.  Savery,  127  Mass. 
79,  34  Am.  Rep.  345 — Merchants'  Nat.  Bank 
V.  Hanson,  33  Minn.  44,  53  Am.  Rep.  5,  21 
N.  W.  849 — Edwards  v.  Thomas,  66  Mo.  48 1 
— McCorkle  v.  Miller,  64  Mo.  App.  157 — 
Crosby  v.  Grant,  36  N.  H.  281 — Delahunty 
V.  Central  Nat.  Bank,  37  App.  Div.  440,  5H 
N.  Y.  Supp.  39 — Chester  v.  Dorr,  41  N.  Y 
288 — A  rents  v.  Com.  18  Gratt.  738. 

323.  Bad  faith  in  a  taker  of  negotiable 
paper,  to  defeat  a  recovery  by  him,  must 
be  something  more  than  a  failure  to  inquire 
into  the  consideration  because  of  rumors  or 
general  reputation  as  to  the  bad  character  of 
the  maker  or  drawer.  Goetz  v.  Bank  of 
Kansas  City,  119  U.  S.  551,  7  Sup.  Ct.  Rep. 
318,  30:  515 
Cited  in  Brewer  t.  Slater,  18  App.  D.  C.  56. 

Suspicion. 

See  also  supra,  322,  323. 

324.  Suspicion  of  defects  of  title,  or  the 
knowledge  of  circumstances  which  would  ex- 
cite such  suspicion  in  the  mind  of  a  pru- 
dent man,  or  gross  negligence  on  the  part  of 
the  taker,  will  not  defeat  his  title  as  a 
bona  fide  holder.  It  will  be  defeated  only 
by  bad  faith,  even  though  the  instrument 
had  been  lost  or  stolen.  Murray  v.  Lard- 
ner,  2  Wall.  110,  17:  857 
Cited  in  Texas  v.   White,   7  Wall.  735,   19  L. 

ed.  240 — HotchkiSB  v.  National  Shoe  &  Leath- 
er Bank,  21  Wall.  359,  22  L.  ed.  649 — Crom- 
well V.  Sac  County,  96  U.  S.  68,  24  L.  ed. 
686 — Shaw  v.  North  Pennsylvania  R.  Co. 
(Shaw  v.  Merchants'  Nat.  Bank)  101  U.  S. 
564,  26  L.  ed.  894 — Indiana  &  I.  C.  R.  Co.  v. 
Sprague,  103  U.  S.  763,  26  L.  ed.  557 — Kintc 
V.  Doane,  139  U.  S.  173,  35  L.  ed.  87,  11  Sup. 
Ct.  Rep.  465— Ly tie  v.  Lansing,  147  U.  S. 
71,  87  L.  ed.  84,  13  Sup.  Ct.  Rep.  254 — 
Cornell  v.  District  of  Columbia,  20  Ct.  CI. 
237 — Ex  parte  Bstabrook,  2  Low.  Dec.  649. 
Fed.  Cas.  No.  4,534 — Foote  v.  Hancock,  15 
Blatchf.  345,  Fed.  Cas.  No.  4,911 — Phelps 
V.  Lewiston,  16  Blatchf.  158,  Fed.  Cas.  No. 
11,076 — Turnbull  v.  Thomas,  1  Hughes,  176, 
Fed.  Cas.  No.  14,243 — United  States  v.  Ver- 
mllye,  10  Blatchf.  288,  Fed.  Cas.  No.  16,618 
— Bank  of  Sherman  v.  Apperson,  4  Fed.  26 — 
Myers  v.  Haszard,  4  McCrary,  107,  50  Fed. 
163 — Richmond  R.  &  Blectric  Co.  v.  Dick,  3 
C.  C.  A.  151,  8  U.  S.  App.  99,  62  Fed.  381— 
United  States  Nat.  Bank  v.  First  Nat.  Bank, 
13  C.  C.  A.  477,  27  U.  S.  App.  605,  64  Fed. 
990 — Doe  V.  North  Western  Coal  &  Transp. 
Co.  78  Fed.  69 — ^Perris  Irrig.  District  v 
Thompson,  54  C.  C.  A.  341,  116  Fed.  837 — 
Spence  v.  Mobile  &  M.  R.  Co.  79  Ala.  586 — 
Merchants  Bank  v.  McClelland,  9  Colo.  611, 

13  Pac.  723 — Coors  v.  German   Nat.   Bank, 
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14  Colo.  206,  7  L.R.A.  847,  23  Pac.  328— 
Tonrtelotte  v.  Brown,  1  Colo.  App.  418.  29 
Pac.  130 — Bristol  Knife  Co.  v.  First  Nat. 
Bank,  41  Conn.  430,  19  Am.  Rep.  517— Will- 
iams T.  Huntington,  68  Md.  601,  6  Am.  St. 
Rep.  477,  13  Atl.  836 — Duckett  v.  National 
Bank,  88  Md.  23,  41  Atl.  161— New  York 
Iron  Mine  Co.  ▼.  Citizens'  Bank,  44  Mich. 
862,  6  N.  W.  823 — Walters  v.  Tlelkemeyer. 
72  Mo.  App.  377 — Brown  v.  Hoffelmeyer,  74 
Mo.  App.  392 — Myers  v.  Bealer,  30  Neb.  285, 
46  N.  W.  479— Fifth  Ward  Sav.  Bank  t. 
First  Nat.  Bank,  48  N.  J.  L.  616,  7  Atl.  318 
— Magee  t.  Badger,  34  N.  Y.  249,  90  Am 
Dec.  691 — Belmont  Branch  of  State  Bank 
V.  Hoge,  35  N.  Y.  69 — Seybel  v.  National 
Currency  Bank,  54  N.  Y.  300,  13  Am.  Rep. 
583 — Colson  v.  Amot,  67  N.  Y.  270,  16  Am. 
Rep.  496 — Shaw  v.  Merchants'  Nat.  Bank,  8 
W.  N.  C.  224— Wltte  v.  Williams,  8  S.  C.  N. 
S.  302,  28  Am.  Rep.  294 — Walker  y.  Kee,  14 
S.  C.  145 — State  t.  Bank  of  Tennessee,  5 
Baxt.  97 — Memphis  Bethel  y.  Continental 
Nat.  Bank,  101  Tenn.  134,  46  S.  W.  1072— 
Buchanan  v.  Wren,  10  Tex.  Civ.  App.  572, 
30  S.  W.  1077 — Arents  v.  Com.  18  Gratt.  779 
— McNamara  r.  Jose,  28  Wash.  466,  68  Pac. 
903— Smith  V.  Lawson,  18  W.  Va.  236,  41 
Am.  Rep.  688 — Manufacturers'  Nat.  Bank  y. 
Newell,  71  Wis.  316,  37  N.  W.  420. 

325.  Mere  suflpicion  that  there  may  be  a 
defect  of  title  in  the  holder  of  negotiable 
paper,  or  knowledge  of  circumstances  which 
would  excite  suspicion  as  to  the  title  in  the 
mind  of  a  prudent  man,  are^not  sufficient  to 
impair  the  title  of  a  purchaser  for  value 
before  maturity,  but  that  result  will  only 
follow  where  there  has  been  bad  faith  on 
his  part.  Cromwell  v.  Sac  County,  96  U.  S. 
51,  24:  681 
Cited  in  Rouede  v.  Jersey  City,  18  Fed.  721 — 

Central  Trust  Co.  v.  California  &  N.  R.  Co. 
110  Fed.  74 — Redlon  v.  Churchill,  73  Me. 
151,  40  Am.  Rep.  346 — State  r.  Brown,  64 
Md.  208,  1  Atl.  64— Nichols  v.  Sober,  38 
Mich.  681 — Fogg  V.  School  District,  76  Mo. 
App.  171 — Voshurgh  v.  Diefendorf,  119  N. 
Y.  367,  16  Am.  St.  Rep.  836,  23  N.  B.  801— 
Kitchen  v.  Loudenback,  48  Ohio  St.  193,  29 
Am.  St.  Rep.  640.  26  N.  B.  979 — Walker  v. 
Kee,  H  S.  C.  145 — Buchanan  v.  Wren,  10 
Tex.  Civ.  App.  672,  30  S.  W.  1077— Rotan 
Y.  Maedgen,  24  Tex.  Civ.  App.  560,  59  S.  W. 
685 — Lynchbnrg  y.  Slaughter,  76  Va.  67. 

326.  A  purchaser  of  mercantile  paper,  be- 
fore due,  from  one  apparently  the  owner, 
giving  a  consideration  for  it,  obtains  a  good 
title,  although  he  may  have  cause  to  sus- 
pect that  the  vendor  had  no  interest  in  it; 
he  can  lose  his  right  only  by  actual  notice  or 
bad  faith.     Swift  v.  Smith,  102  U.  S.  442, 

26:  193 
died  In  Montclair  Twp.  v.  Ramsdell,   107  U. 
S.  158,  27  L.  ed.  435,  2  Sup.  Ct.  Rep.  391 
— Drury  v.  Hayden,  111  tJ.  S.  227,  28  L.  ed. 
410,  4  Sup.  Ct.  Rep.  405 — Chicago  R.  Equip- 
ment Co.  V.  Merchants'  Nat.  Bank,   136  V. 
S.  283,  34  L.  ed.  853,  10  Sup.  Ct.  Rep.  990 
— King  V.  Doane,   139  IT.   S.  173,  85  L.  ed. 
87,  11  Sup.  Ct.  Rep.  465 — Riggs  v.  Hatch,  21 
Blatchf.   321,    16   Fed.   841— Bank  of   Edge 
field  V.  Farmers*  Co-op.  Mfg.  Co.   18  L.R.A. 
203,  2  C.   C.   A.   646,  2  U.   S.   App.   282,   Si- 
Fed.  103 — Black  V.  Reno,  59  Fed.  919 — AtlaF 
Nat.  Bank  v.  Holm,  19  C.  C.  A.  97,  34  U.  S 
App.  472,  71  Fed.  492 — ^Doe  v.  Northwesten* 
Coal   ft  Transp.   Co.   78   ITed.   69 — Kaiser   v 
First  Nat  Bank,  24  C.   C.  A.  91,  41  U.   S 
App.    637,    78    Fed.   284 — Lamson   v.    Beard. 


45  L.R.A.  827,  86  C.  C.  A.  64,  94  Fed.  37— 
Perrls  Irrig.  District  v.  Thompson,  54  C.  C 
A.  342,  116  Fed.  838— Morton  v.  New  Or- 
leans &  S.  R.  Co.  79  Ala.  622 — MerchanU 
Bank  v.  McClelland,  9  Colo.  611,  13  Pac.  723 
— Coors  V.  German  Nat.  Bank,  14  Colo.  206. 
7  L.R.A.  847,  23  Pac.  828 — Appelman  v. 
Gara,  22  Colo.  899,  45  Pac.  366 — ^Tourtelotte 
Y.  Brown,  1  Colo.  App.  418,  29  Pac  130 — 
Brewer  v.  Slater,  18  App.  D.  C.  66 — Fox  v. 
Bank  of  Kansas  City,  80  Kan.  446,  1  Pac. 
789 — Nichols  Y.  Baker,  75  Me.  341 — Buchan- 
an Y.  Wren,  10  Tex.  Civ.  App.  672,  30  S.  W. 
1077. 

d.  TaJcen  a»  Collateral  Security  or  for 
Antecedent  Debt. 


Pre-existing  Debt  as  Consideration, 

pra,   33. 
See  also  infra,  336. 


see  su- 


327.  The  rights  of  the  holder  of  negotiable 
paper  are  the  same  whether  the  debt  for 
which  it  is  taken  is  pre-existinj*  or  con- 
tracted at  the  time  of  the  transfer.  Cool- 
idge  V.  Payson,  2  Wheat.  66,  4:  185 
Cited  in  Swift  v.  Tyson,  16  Pet.  20.  10  I*,  ed. 

872 — Jewett  v.  Hone,  1  Woods,  534.  Fed.  Gas. 
No.  7,311 — Smith  v.  Bancock,  2  Woodb.  & 
A.  288,  Fed.  Cas.  No.  13,009 — Johnson  v. 
Barney,  1  Iowa.  535 — Nevitt  v.  Port  Gibson 
Bank,  Freem.  Ch.  (Miss.)  439 — Messlck  t. 
Roxborough,  1  Handy  (Ohio)  350. 

328.  It  can  make  no  difference  in  law 
whether  the  debt  for  which  a  bill  of  ex- 
change is  taken  is  a  pre-existing  debt  or 
money  Uien  paid  for  the  bill.  A  paat  con- 
sideration is  sufficient,  and  one  receivin<; 
such  note  is  a  bona  fide  holder.  Swift  v. 
Tyson,  16  Pet.  1,  10:  865 
Townsley  v.  Sumrall,  2  Pet.  170.  7:  386 
Distinguished  in  Franklin  Sav.  Bank  v.  Tay- 
lor, 4  C.  C.  A.  64.  9  U.  S.  App.  406,  53  Fed. 
863. 

Disapproved  in  Forepangh  v.  Delaware,  L.  ft  W. 
R.  Co.  128  Pa.  228,  5  L.R.A.  513.  15  Am.  St. 
Rep.  672,  24  W.  N.  C.  389,  18  Atl.  603. 

Cited  In  Swift  v.  Tyson,  16  Pet.  20,  10  L.  ed. 
872 — ^Lawrence  v.  McCalmont,  2  How.  454, 

11  L.  ed.  336 — Prentice  v.  Zane,  8  How.  489, 

12  L.  ed.  1168 — Goodman  v.  Slmonds.  20  How. 
872,  16  L.  ed.  944— Sawyer  v.  Prlekett,  19 
Wall.  166,  22  L.  ed.  100 — Oates  v.  First  Nat. 
Bank,  100  U.  S.  246,  25  L.  ed.  683 — Brook- 
lyn City  ft  N.  R.  Co.  V.  National  Bank.  102 
U.  S.  23,  26  L.  ed.  65 — Sayles  v.  Garrett,  110 
U.  S.  294,  28  L.  ed.  152,  4  Sup.  Ct.  Rep.  90 
— People's  Sav.  Bank  v.  Bates.  120  U.  S.  564. 
30  L.  ed.  757,  7  Sup.  Ct.  Rep.  679 — PoRg  v. 
Stlckney,  11  Nat.  Bankr.  Reg.  168.  Fed.  Cas. 
No.  4,898 — Foote  v.  Hancock,  16  Blatchf.  S44, 
Fed.  Cas.  No.  4,911— iitf  Haddell,  8  W.  N. 
C.  408^  Fed.  Cas.  No.  6,826 — Jewett  v.  Hone, 
1  Woods.  534,  Fed.  Cas.  No.  7,311 — Mack  v. 
Baker,  5  Rep.  498,  Fed.  Cas.  No.  8,834— 
Millner  v.  Schofleld,  4  Hughes,  260,  Fed.  Cas. 
No.  9,609a — ^Rlley  ▼.  Anderson,  2  McLean, 
593,  Feu.  Cas.  No.  11,836— Re  Rime,  3  Sawy. 
310,  12  Nat  Bankr.  Reg.  320,  Fed.  Caa.  No. 
12.861 — Smith  v.  Babcock,  2  Woodb.  ft  M. 
288,  Fed.  Cas.  No.  13,009 — ^Tumbull  v.  Thom- 
as, 1  Hughes,  176,  Fed.  Cas.  No.  14..243 — 
Wood  V.  Seitzinger,  2  Fed.  285 — ^Bank  «f 
Metropolis  v.  First  Nat.  Bank,  22  Blatchf. 
59.  19  Fed.  302— Mobile  Sav.  Bank  v.  Ok- 
tibbeha County,  24  Fed.  112 — Qest  v.  Pack- 
wood,  34  Fed.  874 — Be  Barry,  42  Fed.  128— 
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Van  Vlcet  t.  Sledsre,  45  Fed.  749 — Patten  T. 
Cllley.    46    Fed    802— Bank    of   Edgefield   ▼. 
Farmers'   Co-op.  Mfg.   Co.   18   L.R.A.  203,   2 
C.  C.  A.  645.  2  U.  S.  App.  282.  52  Fed.  108— 
Kewport  News  ft  M.  Valley  Co.  y.  Howe,  3 
C.  C.  A.  124,  6  U.  8.  App.  172,  62  Fed.  366—. 
Greenwood   y.    Westport,   63   Conn.   602,    60 
Fed.   576— The   Elinbank,   72  Fed.   618— Is- 
rael y.  Gale,  23  C.  C.  A.  275,  45  XT.  S.  App. 
219,  77  Fed.  533 — Qrommes  t.  Snlllyan,  48 
L.R.A.  426,  26  0.  C.  A.  322,  53  U.  S.  App. 
1159,   81    Fed.   47 — Greenway   v.   William   D 
Orthwein  Grain  Co.  29  C.  C.  A.  832,  56  U. 
8.  App.  623,  85  Fed.  538 — Holly  t.  Domestic 
4b  F.  Missionary  Soc.  34  C.  C.  A.  6,'^2,  92  Fed. 
748 — Hamilton   ▼.   Fowler,   40   C.   C.  A.   50, 
tW  Fed.  22 —  Manship  v.  New  South  Bldg.  v. 
L.  Arso.  110  Fed.  858 — Levy  ft  C.  Mule  Co. 
T.  Kauffman,  52  C.  C.  A.  129,  114  Fed.  173 — 
Bank  of  Mobile  t.  Hall,  6  Ala.  644,  41  Am. 
Dec.  72 — Rutledge  ▼.  Townsend,  38  Ala.  714 
— Mayberry  v.  Morris,  62  Ala.  116— Bertrand 
T.  Barkman,  13  Ark.  161 — Reid,  M.  ft  Co.  y. 
Bird,    15    Colo.    App.    124,    61    Pac.    353 — 
Brush  y.  Scribner,  11  Conn.  403,  29  Am.  Dec. 
JM>3 — ^McCasky  y.   Sherman,   24  Conn.  612 — 
Bridgeport    City   Bank   y.    Welch,    29    Conn. 
478 — Webster  y.  Howe'Mach.  Co.  54  Conn. 
402,  8   Atl.  482 — Bond  T.   Central   Bank,   2 
6a.  104 — ^Manning  y.  McClure,  36  HI.  494 — 
Straughan  y.  Fairchlld,  80  Ind.  599 — ^Proctor 
T.  Baldwin,  82  Ind.  376 — Spencer  y.  Sloan, 
108  Ind.  188,  58  Am.  Rep.  35,  9  N.  B.  150— 
Johnson    y.    Barney,    1    Iowa,    535 — Reed    v. 
Brown  Bros.  89  Iowa,  462,  48  Am.  St.  Rep. 
406,    56   N.    W.   661— Birket   y.   Blward,   68 
Kan.  299,  64  L.R.A.  570,  104  Am.  St.  Rep. 
405,    74   Pac.    1100 — Lee  y.    Smead,    1    Met. 
(Ky.)    633,  71   Am.  Dec.   494 — Alexander  y. 
fipringfleld  Bank,  2  Met.  (Ky.)  637— Mallard 
T.  Aillet,  6  La.  Ann.  93 — Dolhonde's  Siiccea- 
«lon,  21  La.   Ann.  4 — Louisiana  State  Bank 
T.  Gaiennie,  21  La.  Ann.  556 — Brewery.  Gay, 
'24    La.   Ann.    37 — McPherson    y.    Boudreau, 
48  La.  Ann.  434,  19  So.  550 — Lee  y.  Kimball, 
45  Me.  174 — Breckenridge  y.  Lewis,  84  Me. 
^57,    80   Am.    St.    Rep.    853,    24   Atl.    864— 
Hurd  y.  Blckford,   85  Me.  219,  85  Am.   St. 
Rep.  353,  27  Atl.  107— Cecil  Bank  y.  Heald* 
25  Md.  578 — Busey  y.  Reese,  38  Md.  269 — 
Maitiand  y.  Citiaens'  Nat.  Bank,  40  Md.  562, 
17  Am.  Rep.  620 — ^Bayne  y.  State,  62  Md.  119 
— Christopher  y.  Christopher,  64  Md.  585,  8 
Atl.  296 — Blanchard  y.  Steyens,  3  Cush.  166^ 
SO  Am.  Dec.  723 — Perley  v.  Spring,  12  Man. 
300 — Bostwick   y.   Dodge,   1   Dougl.    (Mich.) 
416,  41  Am.  Dec.  584 — Steyenson  r.  Heyland, 
11    Minn.   201    Gil.    131— Dayls   T.   Lee,   26 
Miss.  510,  59  Am.  Dec.  267 — ^Allen  y.  Bratton, 
47  Miss.  129— Newell  y.  Crlder,  50  Miss.  644 
— Goodman  y.   Simonds,  19  Mo.  117 — Boat- 
jnan's   Say.   Inst.   y.   Holland,   88   Mo.   51 — 
Hamilton  y.  Marks,  63  Mo.  175— Conrad  y. 
Fisher,    37    Mo.   App.    413,    8    L.R.A.    166 — 
Wells  y.  Jones,  41  Mo.  App.  12 — Napa  Val- 
ley Wine  Co,  y.  Rlnehart,  42  Mo.  App.  182 — 
Williams  y.  Little,  11  N.  H.  70 — ^Doe  y.  Bum- 
ham,  31  N.  H.  433 — Sayage  y.  Fox,  60  N. 
H.  18 — Uhler  y.  Semple,  20  N.  J.  Bq.  293 — 
Milton  y.  Boyd,   49  N.  J.   Bq.   149,   22  Atl. 
1078 — Tate  y. .  Security  Trust  Co.   63   N.  J. 
Eq.  563,  62  Atl.  313 — Armour  r.  McMlchael 
36  N.  J.  L.  93 — Van  Amee  y.  Bank  of  Troy, 
S    Barb.    322 — Andrews    y.    Chadboume,    19 
Barb.    148 — Scott    y.    Betts,    Hill    ft    Denio 
Supp.  370 — Van  Namee  y.  Bank  of  Troy,  5 
How.  Pr.   171— Curtis  y.   Leayitt,   15  N.  Y. 
178 — McBrlde  y.   Farmers*   Bank,   26   N.   Y. 
454— Cary  v.  White.  52  N.  Y.  145 — Grocers' 
Bank  y.  Penfleld,  69  N.  Y.  505,  25  Am.  Rep. 
^1 — First  Nat.   Banic   y.   Crawford.   2    Cin. 
Bnp.    Ct.   Rep.    130 — Cincinnati    Gaslight    ft 
OAe  Co.  y.  Bowman,  1  Handy  (Ohio)  323 — 
U.  a  Dig.— 65 


Messick  T.  Roxborough,  1  Handy  (Ohio)  360 
— Carlisle  y.  Wishart,  11  Ohio,  191— Eaton  y. 
Dayidson^  46  Ohio  St.  366,  21  N.  B.  442^-- 
Hoffman  y.  Young,  14  Phila.  430 — Re  Hud- 
dell,  8  W.  N.  C.  408 — Klrkpatrick  y.  Muir- 
head,  16  Pa.  124 — Wood  y.  Seitcinger,  37 
PMIa.  Leg.  Int.  205 — Bank  of  Charleston  y. 
Bank  of  State,  13  Rich.  L.  811 — Dearman  y. 
Trimmier,  26  S.  C.  511,  2  8.  B.  601 — Grene- 
auz  y.  Wheeler,  6  Tez.  528 — ^Planters'  Bank 
y.  Byans,  36  Tez.  596 — Liddell  y.  Craln,  53 
Tex.  555 — McKamey  y.  Thorp,  61  Tex.  653 — 
Brown  y.  Thompson,  79  Tex.  62,  15  S.  W.  168 
— Black  y.  Cayiness,  2  Tex.  Cly.  App.  121, 
21  S.  W.  635 — Alexander  y.  Bank  of  Lebanon, 
19  Tex.  Ciy.  App.  624,  47  8.  W.  840— 
Tarbell  y.  Sturteyant,  26  Vt.  518 — ^Vathlr  y. 
Zane,  6  Gratt.  266 — Dayis  y.  Erickson,  3 
Wash.  656,  29  Pac.  86 — Kelley  y.  Greenougb, 
9  Wash.  663,  38  Pac.  168 — Hotchklss  y. 
Fitzgerald  Patent  Prepared  Plaster  Co.  41 
W.  Va.  366,  23  S.  B.  576 — Steyens  y.  Camp- 
bell, 13  Wis.  378— Bange  y.  Flint,  26  Wis. 
549. 

CoUateral  security. 

See  also  supra,  312. 

329.  The  transfer  before  maturity,  of  ne- 
gotiable paper,  as  security  for  an  antecedent 
debt  merely,  without  other  circumstances, 
if  the  paper  be  so  indorsed  that  the  bolder 
become  a  party  to  the  instrument,  although 
the  transfer  is  without  express  agreement 
by  the  creditor  for  indulgence,  is  not  an  im- 
proper use  of  such  paper,  and  is  as  much 
in  the  usual  course  of  commercial  business 
as  its  transfer  in  payment  of  such  debt. 
In  either  case  the  bona  fide  holder  is  unaf- 
fected by  equities  or  defenses  between  prior 
parties,  of  which  he  had  no  notice.  Brook- 
lyn City  &  N.  R.  Ck>.  y.  National  Bank  of 
Republic,  102  U.  S.  14,  26:  61 

DistinguUhed  in  Franklin  Say.  Bank  y.  Taylor, 

4   C.  C.  A.  64,   9  U.  S.   App.  406,  63   Fed. 

863 — The  Elmbank,  72  Fed.  618 — Conrad  y. 

Fisher,  37  Mo.  App.  410,  8  L.R.A.  166— Napa 

Valley  Wine  Co.  y.  Rinehart,  42  Mo.   App. 

182 — ^Pitts  y.   Foglesong,   37   Ohio,    St.   680. 

41  Am.  Rep.  540 — Mann  y.  Second  Nat.  Bank, 

30  Kan.  423,  1  Pac.  579. 

Disapproved  In  Hurd  y.  Blckford,  85  Me.  219, 
36  Am.  St.  Rep.  353,  27  Ati.  107— Wells  y. 
Jones,  41  Mo.  App.  12. 

Oited  in  New  Buffalo  Twp.  y.  Cambria  Iron  Co. 
106  U.  S.  75,  26  L.  ed.  1025— Montclair  Twp. 
T.  Ramsdell,  107  U.  S.  161,  27  L.  ed.  .436,  2 
Snp.  Ct.  Rep.  391 — Sayles  y.  Garrett,  110  U. 
S.  294,  28  L«  ed.  152,  4  Sup.  Ct.  Rep.  90 — 
People's  Say.  Bank  y.  Bates,  120  U.  S.  564, 
30  L.  ed.  767,  7  Sup.  Ct  Rep.  679 — Mc- 
Murray  r.  Moran,  134  U.  S.  158,  38  L.  ed. 
817,  10  Sup.  Ct.  Rep.  427 — Riggs  y.  Hatch, 
21  Blatchf.  321,  16  Fed.  841— Bank  of  the 
Metropolis  y.  First  Nat  Bank,  22  Blatchf. 
60,  19  Fed.  302 — First  Nat.  Bank  y.  Lock- 
stitch Fence  Co.  24  Fed.  227 — St  Paul  Rol- 
ler-Mill Co.  y.  Great  Western  Despatch  Co. 
27  Fed.  436 — Gwathmay  y.  Cllsby,  81  Fed. 
220 — First  Nat.  Bank  y.  Bank  of  Monroe, 
33  Fed.  410 — Gest  y.  Packwood,  34  Fed.  374 
— Oarrettson  y.  North  Atchison  Bank,  7  L. 
R.A.  431,  39  Fed.  167 — Sheppard  y.  Newhall. 
47  Fed.  471 — Bank  of  Edgefield  y.  Farmers' 
Co-op.  Mfg.  Co.  18  L.R.A.  203,  2  C.  C.  A. 
641,  2  U.  S.  App.  282,  52  Fed.  103 — Thom- 
son-Houston Electric  Co.  y.  Capitol  Elec- 
tric Co.  12  C.  C.  A.  652,  22  U.  S.  App.  669, 

66  Fed.  350 — ^United  States  y.  Winona  &  St. 
P.  R.  Co.  15  C.  C.  A.  110,  32  U.  S.  App.  272 

67  Fed.  962 — Ford  y.  Central  Trust  Co.  17 
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C.  C  A.  83»  36  U.  S.  App.  208,  70  Fed.  146 
—Israel  t.  Gale»  23  C.  C.  A.  275,  45  U.  S. 
App.  210,  77  Fed.  533 — Doe  v.  Northwestern 
Coal  ft  Transp.  Co.  78  Fed.  68 — Grommes  v. 
Bulliran,  48  L.R.A.  426,  26  C.  C.  A.  322,  53 
U.   8.   App.    859,  81   Fed.  47 — Bradshaw   ▼. 
Miners'  Bank,  26  C.  C.  A.  675,  53  U.  S.  App. 
390,  81   Fed.  904 — Oreenway  y.  William  D. 
Orthwein  Grain  Co.  20  C.  C.  A.  332,  56  U. 
S.    App.    523.    85    Fed.    538 — D' Ester  re    t. 
Brooklyn,  90  Fed.  593 — Ilolly  t.  Domestic  & 
F.  Missionary  Soc.  34  C.  C.  A.  652.  92  Fed. 
748 — Hamilton  v.  Fowler,  40  C.  C.  A.  50,  99 
Fed.  22 — Levy  &  C.  Mule  Co.  v.  Kauffman, 
52  C.  C.  A.  129,  114  Fed.  178— Tollman  v. 
Quincy,  129  Fed.  076 — Gamble  v.  Rural  In- 
dependent   School    District,    132    Fed.    522 — 
Morton  y.  New  Orleans  &  S.  R.  Co.  79  Ala. 
622^— Winship   y.    Merchants   Nat.   Bank,   42 
Ark.  24 — ^Tabor  v.  Merchants  Nat.  Bank,  48 
Ark.  460,  3  Am.  St.  Rep.  241,  3  S.  W.  805 
— Dearman  y.  Trlmmier,  26  S.  C.  511,  2  S. 
B.  501 — ^Klnkel  y.  Harper,  7  Colo.  App.  50, 
42   Pac.   173 — Murphy  y.   Gumaer,    12   Colo. 
App.  480,  65  Pac.  951 — Rockyille  Nat.  Bank 
y.    Citizens   Gaslight  Co.   72   Conn.   581,   45 
Atl.  361 — Dunham  y.  Peterson,  5  N.  D.  416, 
86  L.R.A.   284,   57  Am.  St.  Rep.  656,   67  N. 
W.  293 — Porter  y.  Andrews,   10  N.  D.  563, 
88  N.  W.  567 — Boatmen's  Say.  Bank  y.  West- 
ern ft  A.  R.  Co.  81  Ga.  223,  7  S.  E.   125 — 
Straughan  y.  Fairchild,  80  Ind.  599 — Spencer 
y.  Sloan,  108  Ind.  188,  68  Am.  Rep.  35,  9  N. 
E.   150 — Nickless  y.  Pearson,   126  Ind.  491, 
26  N.   E.  478 — Barton  y.   Ferguson,   1   Ind. 
Terr.   268,   37   S.   W.  49— National   Bank  y. 
Dakin,  54  Kan.  662,  45  Am.  St.  Rep.  299,  39 
Pac.   180 — BIrket  y.   Elward,  68   Kan.   300, 
64  L.R.A.  570,  104  Am.  St  Rep.  405,  74  Pac. 
1100 — Merchants    Ins.    Co.    y.    Abbott,    131 
Mass.  400 — Goodwin  y.  Massachusetts  Loan 
ft  T.  Co.  152  Mass.  199,  25  N.  E.  100 — Crump 
y.   Berdan,  97   Mich.  297,   37  Am.  St   Rep. 
846,  56  N.  W.  559— First  Nat.  Bank  y.  Shue, 
119  Mich.  562,  78  N.  W.  647 — ^Thompson  y. 
Mecosta,    127   Mich.   528,   86   N.    W.    1044— 
Rosemond  y.  Graham,  54  Minn.  329,  40  Am. 
St   Rep.    336,    56   N.    W.    88— Fitzgerald    y. 
Barker,  96  Mo.  665,  9  Am.  St.  Rep.  375,  10 
S.    W.    45 — Vogelsang    y.    Fisher,    128    Mo. 
405,    81    S.    W.    13 — Loewen    v.    Forsee,    137 
Mo.  42,  59  Am.  St  Rep.  489,  38  S.  W.  712 
— Grace  M.  E.  Church  y.  Rickards,  16  Mont 
79,   40  Pac.   73 — Yellowstone   Nat.    Bank   v. 
Gaynon,    19    Mont   404,    44    L.R.A.    246,   61 
Am.   St  Rep.  520,  48  Pac.  762 — Koehler  y. 
Dodge,    31   Neb.   338,   28  Am.   St.  Rep.   618, 
47  N.  W.  913 — Dorr  y.  Meyer,  51  Neb.  97, 
70  N.  W.  643 — Brewster  y.  Shrader,  26  Misc. 
484,  57  N.  Y.  Supp.  606— Mayer  y.  Heidel- 
baeh,  123  N.  Y.  340,  9  L.R.A.  852,  25  N.  E. 
416 — Atlanta  Guano  Co.  y.  Hunt,  100  Tenn. 
97,  42   S.  W.  482 — Brown  y.  Thompson,  79 
Tex.  62,   15  S.  W.  168 — Alexander  v.  Bank 
of  Lebanon,  19  Tex.  Ciy.  App.  624,  47  S.  W. 
840 — Wheeler   y.    First   Nat.    Bank,   8   Tex. 
App.   Cly.   Cas.    (Willson)    g   158 — Payne  y. 
Zell,   98   Va.   297,   36   S.    B.   379— Noyes  y. 
Landon,   59   Vt.   576,   10  Atl.   842— People's 
Nat.   Bank  y.   Clayton,  66  Vt.   546,   29  Atl. 
1020 — Rutland  Provision  Co.  v.  Hall,  71  Vt 
210,    44    Atl.    94 — Hotchklss    v.    Fitzgerald 
Patent  Prepared  Plaster  Co.  41  W.  Va.  864, 
23  S.  E.  576 — Mercantile  Bank  v.  Boggs,  48 
W.  Va.  291,  37  S.  E.  587— Rock  Springs  Nat 
Bank  v.  Luman,  6  Wyo.  152,  42  Pac.  874 — 
Genesee  County  Sav.  Bank  v.  Kindt,  7  Wyo. 
328,  51  Pac.  878. 

330.  A  creditor  who,  before  its  maturity, 
accepts  a  negotiable  note  so  indorsed  that 
he  becomes  a  party  thereto,  as  collateral 
security    for    a    preexisting   debt,   in    con- 


sideration of  an  extension  of  time  granted 
to  the  debtor,  is  a  holder  for  value.  Oates 
V.  First  Nat  Bank,  100  U.  S.  239,  25:  580 
Goodman  v.  Simonds,  20  How.  343,  15:  934 
DUtinguUhed  in  Hoots  t.  Williams,  116  Ala. 
374,  22  So.  497. 

Cited  in  Sayles  v.  Garrett,  110  U.  8.  294.  28  L. 
ed.  152,  4  Sup.  Ct  Rep.  90 — Re  Slme,  2 
Sawy.  310,  12  Nat  Bankr.  Reg.  320,  Fed. 
Cas.  No.  12,861— Mobile  Sav.  Bank  v.  Oktlb- 
beka  County,  24  Fed.  112 — Black  v.  Reno,. 
59  Fed.  919 — Greenway  v.  William  D.  Orth- 
wein Grain  Co.  29  C.  C.  A.  332,  56  U.  S. 
App.  523,  85  Fed.  638 — Tollman  v.  Quincy, 
129  Fed.  975 — Winshlp  v.  Merchant's  Nat 
Bank,  42  Ark.  24— Tabor  v.  Merchants  Nat 
Bank,  48  Ark.  460,  3  Am.  St.  Rep.  241,  3  S. 
W.  805 — Spencer  v.  Sloan.  108  Ind.  188,  58 
Am.  Rep.  35,  9  N.  B.  150 — National  Bank 
v.  Dakin,  54  Kan.  662,  45  Am.  St  Rep.  299, 

39  Pac.  180— Davis  v.  Seeley,  71  Mich.  219. 
38  N.  W.  901 — Stevenson  v.  Heyland.  11 
Minn.  202,  Gil.  128— Hinds  v.  Pngh,  48  Miss. 
278 — Deere  v.  Marsden.  88  Mo.  514 — Loewen 
v.  Forsee,  187  Mo.  43,  59  Am.  St  Rep.  489, 
38  S.  W.  712 — ^Terry  v.  Hickman.  1  Mo. 
App.  124— Conrad  v.  Fisher,  37  Mo.  App. 
415,  8  L.R.A.  167— Napa  Valley  Wine  Co.  v. 
Rinebart  42  Mo.  App.  178 — ^Henry  v.  Vllet« 
33  Neb.  135,  29  Am.  St.  Rep.  478,  49  N.  W. 
1107 — Struthers  v.  Kendall,  41  Pa.  227,  80 
Am.  Dec  610 — Brooke  v.  New  York,  L.  E. 
ft  W.  R.  Co.  108  Pa.  538,  56  Am.  Rep.  235. 
1  Atl.  206 — Shafer  v.  Linnard,  17  Phila. 
163,  42  Phila.  Leg.  Int.  192— Linnard*s  Ap- 
peal, 21  W.  N.  C.  41,  2  Sadler  (Pa.)  197, 
3  Atl.  840 — Dearman  v.  Trlmmier.  26  S.  C. 
511,  2  S.  E.  501— Lynchburg  Nat  Bank  v. 
Scott  Bros.  01  Vs.  656,  29  L.R.A.  829,  50 
Am.  St.  Rep.  860,  22  8.  E.  487— Bank  of 
Ohio  Valley  v.  Lockwood,  13  W.  Va.  428,  31 
Am.  Rep.  768 — Body  v.  Jewsen,  83  Wia.  410. 

331.  Where  a  national  bank  receives  a 
promissory  note  indorsed  by  its  debtor,  in 
consideraUon  of  an  extension  of  time  and 
for  usuriour  interest,  the  consideration  being 
partly  legal  and  partly  vicious,  the  former 
is  sufficient  to  sustain  the  contract  and 
make  the  bank  a  holder  for  value.  Oates  v. 
First  Nat  Bank,  100  U.  S.  239,  25:  580 
Cited  in  First  Nat  Bank  v.  McEntire,  112  Ga. 

234,  37  S.  E.  881 — Spencer  v.  Sloan.  9  N.  E. 
150,  58  Am.  Rep.  35,  108  Ind.  188 — David 
Adier  ft  Sons  Clothing  Co.  v.  Cori,  155  Ho. 
155,  55  S.  W.  1017 — Memphis  Bethel  ▼.  Con- 
tinental Nat.  Bank,  101  Tenn.  133.  45  8.  W. 
1072. 

332.  The  fact  that  an  accommodation  bill 
of  exchange  was  assigned  as  collateral  se- 
curity for  a  pre-existing  debt  does  not  im- 
pair the  holder's  right  of  recovery.  Me- 
Carty  v.  Roots,  21  How.  432,  16:  162 
Cited  in  Brooklyn  City  ft  N.  R.  Co.  v.  National 

Bank,  102  U.  S.  24,  26  L.  ed.  65 — Re  Had- 
dell,  8  W.  N.  C.  408,  Fed.  Cas.  No.  6.825— 
Wood  V.  Seitsinger,  2  Fed.  285— Hamilton  v. 
Fowler,  40  C.  C.  A.  50,  99  Fed.  22 — Spencer 
V.  Sloan,  108  Ind.  188,  68  Am.  Rep.  35.  9 
N.  E.  150 — ^Maitland  v.  Citiiena*  Nat  Bank, 

40  Md.  565,  17  Am.  Rep.  620 — Fair  v.  How- 
ard, 6  Nev.  310 — Wood  v.  Seltsingvr.  14 
Phila.  430,  87  Phila.  Leg.  Int  204— Re 
Huddell.  8  W.  N.  C.  408— Cobb  v.  Doyle.  7 
R.  I.  553 — Fant  v.  Miller,  17  Oratt  82. 

333.  The  question  as  to  whether  a  trans- 
feree of  commercial  paper,  who  takes  it 
merely  as  collateral  security  for  an  sate- 
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cedent  indebtedness,  acquires  title  to  it  dis- 
charged of  prior  equities,  was  not  decided, 
but  expressly  left  open.  Oates  v.  First  Nat. 
Bank,  100  U.  S.  239,  25:280 

Cited  Id   Conrad  y.   Fisher,  37  Mo.   App.  413, 
8  LJI.A.  16&. 

334.  A  bank  which  receives  promissory 
notes  as  collateral  security  for  a  debt  owing 
it  cannot  be  deemed  a  bona  fide  holder,  ex- 
cept to  the  extent  of  such  debt.  Pearce  v. 
Rice,  142  U.  S.  28,  12  Sup.  Ct.  Rep.  130, 

35:  925 


VJ,  Extension  and  ReneunU;  Maturity. 

Days  of  Grace  as  Affecting  Maturity,  see  su- 
pra, 172,  177-185. 

Rights  of  Transferees  after  Maturity,  see 
supra,  273-280. 

Renewal  of  Bank  Loan,  see  Banks,  173. 

Condition  as  to  Principal  Becoming  Due  on 
Nonpayment  of  Installments,  see  Ck)n- 
tracts,  310;  Mortgage,  VII.  b. 

Effect  of  Renewing  Note  Secured  by  Mort- 
gage, see  Mortgage,  246. 

U8ur>'  in  Renewal  Note,  see  Usury,  71-78, 
81,  86,  87,  ni,  132,  137. 

See  also  infra,  341;  Limitation  of  Actions, 
336. 

335.  Negotiable  paper  payable  on  demand 
IS  not  due  without  demand  until  after  the 
lapse  of  a  reasonable  time  within  which  to 
make  demand;  and  what  the  length  of  that 
reasonable  time  is  varies  according  to  the 
circumstances  of  the  case.  Morgan  v.  Unit- 
ed States,  113  U.  S.  476,  5  Sup.  Ct.  Rep. 
588,  28:  1044 
died  In  Paine  v.  Central  Vermont  R.  Co.  118 

U.  S.  160,  80  L.  ed.  196,  6  Sup.  Ct.  Rep. 
1019 — Southern  R.  Co.  v.  Carnegie  Steel  Co. 
22  C.  C.  A.  293,  42  U.  S.  App.  145,  76  Fed. 
497 — Morton  &  Bliss,  v.  New  Orleans  &S.  R. 
Co.  79  All.  615 — Mundy  v.  Prltchard,  22 
Misc.  29,  47  N.  Y.  Supp.  1073 — Bacon  v. 
Bacon,  94  Va.  688,  27  S.  E.  576. 

336.  A  pre-existing  debt  by  a  note,  which 
was  only  renewed  aifterward  with  the  same 
indorser,  continued  to  be  the  same  pre-exist- 
ing debt  with  respect  to  certain  fraudulent 
conveyances,  both  as  to  maker  and  indorser. 
McLaughlin  v.  Bank  of  Potomac,  7  How. 
220.  12:  675 
Cited  In  KInK  v.  Doane,  139  U.  S.  172,  35  L. 

ed.  87.  11  Sup.  Ct.  Rep.  485— Lee  v.  Hoi  lister, 
5  Fed.  757 — Curry  v.  Com.  2  Bush,  70 — 
Preston  Nat.  Bank  v.  Plerson,  112  Mich. 
438.  70  N.  W.  1013— First  Nat.  Bank  v. 
Lesser,  9  N.  M.  609,  58  Pac.  345. 

337.  Where,  by  the  terms  of  the  agree- 
ment of  compromise,  the  plaintiff's  cause 
of  action  on  the  original  notes  was  not  to  re- 
vive in  case  of  the  new  note  not  being  paid 
at  maturity,  except  upon  the  surrender  of 
the  new  note,  and  the  plaintiff  has  not  sur- 
rendered it,  but  holds  and  sues  upon  it  as 
well  as  upon  the  original  notes,  he  has  not 
performed  the  condition  on  which  the  re- 
vival of  the  right  of  action  on  the  original 
notes  depended,  and  can  recover  only  on  the 


new  note.    Northern  Liberty  Market  Co.  v. 
Kelly,  113  U.  S.  199,  5  Sup.  a.  Rep.  422, 

28:943 

JEdltortal  note. 

[Maturity  when  last  day  is  Sunday.     14 
L.RJL.  120.] 


VII,  Acti€ni8  and  Defenses. 

a.  In  General, 

Assumpsit  on,  see  Assumpsit,  10. 
Impairment  of  Contract  Obligations  by  Au- 
thorizing   Joint     Action    Against    In- 

dorsers,  see  Constitutional  Law,  1509. 
Several  Liability  as  Conferring  Jurisdiction 

on  Federal   Court  by  Omitting  Parties 

to    Produce    Diverse    Citizenship,    see 

Courts,   737. 
Rule  as  to  Joinder  of  Actions   in  Federal 

Courts,  see  Courts,  1283,  1284. 
Discontinuing    as    to    Part    of    Defendants, 

see  Dismissal  and  Discontinuance,  64- 

56. 
Presumptions    and    Burden    of    Proof,    see 

Evidence,  II.  k.  2. 
Notarial  Protest  as  Evidence,  see  Evidence, 

1326-1334. 
Variance   Between    Allegations    and   Proof, 

see  Evidence,  2753-2760. 
Action  of  Debt,  see  Debt,  5-9. 
Right  of  Administrator  as  Indorsee  to  Sue 

as  Administrator  or  as  Individual,  see 

Executors  and  Administrators,  163. 
Conclusiveness  of  Judgment,  see  Judgment. 

589,  590. 
Assignment  of  Judgment  on  Notes,  see  Judg- 

ment,  1081. 
Arrest  of  Judgment,  see  Judgment,  1180. 
Holder's  Right  to  Bring  Suit,  see  Parties,  25. 
Assignee's  Right  to  Sue  on,  see  Parties,  31- 

34. 

1  Suit  on  Note  by  Person  in  Representative 

Capacity,  see  Parties,  51,  54,  71. 
Partner  as   Necessary   Party   Plaintiff,  see 

Witnesses,  76. 
Joinder  of  Plaintiffs  in  Action  to  Recover 

Payment  on,  see  Parties,  89. 
Necessary   Parties   to   Action,   see   Parties. 

191. 
Joint  Action  against  Maker  and  IndorserB, 

see  Parties,  269.  270. 
Admissions   as   to   Notes   Rendering   Proof 

Unnecessary,  see  Pleading,  145,  162. 
Amendment   of   Pleading  in,   see   Pleading, 

lol. 
Allegations  in  Action  on,  see  Pleading,  430, 

432,  459,  483,  486-501,  617. 
Right  of  Insured  to  Set  Off  Claim  for  Fire 

Loss  against  Notes  for  Capital  Stock, 

set  Set-Off  and  Counterclaim,  10. 
Set-off  of  Usurious  Interest,  see  Usury,  132. 
Time  for  Trial,  see  Trial,  7. 
Instructions  in  General,  see  Trial,  607.  659. 

682. 
Actions  on  Usurious  Paper,  see  Usury,  II. 
Competency    of    Indo^-per    as    Witness,    see 

Witnesses,  128,  129. 
Sre  also  supra,  260,  270.  310. 
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338.  The  plaintiffs  in  an  action  on  the 
second  set  of  a  foreign  bill  of  exchange 
which  was  protested  for  nonacceptance,  with 
the  protest  thereto  attached,  can  recover 
without  producing  the  first  of  the  same  set, 
or  accounting  for  its  nonproduction.  Downes 
T.  Church,  13  Pet.  205,  10:  127 
Cited  In  BsDk  of  Pittsburgh  ▼.  Neal,  22  How. 

108,  16  L.  ed.  328 — Haszard  v.  SheltOD,  15 
Ala.  64,  48  Am.  Dec.  129 — Commercial  Bank 
V.  Routh,  7  La.  Ann.  132 — Miller  v.  Palmer, 
58  Md.  462 — Pfaelser  v.  Drexel,  15  Phila. 
183,  39  Phila.  Leg.  Int.  70— Walsh  ▼.  B  latch- 
ley,  6  Wis.  425,  70  Am.  Dec.  469. 

Xidttorial  notes. 

[Right  of  action  at  law  on  lost  bills  and 
notes.     16  L.R^.  205. 

Right  of  drawee  of  forged  check  or  draft 
to  recover  money  paid  thereon.  10  LJLA. 
(N.S.)    49.] 

Law  or  equity. 

Remedy  to  Enforce  Notes  Given  in  Com- 
promise, see  Equity,  102. 

Propriety  of  Injunction  to  Prevent 
Transfer,  see  Injunction,  19. 

Failure  to  Proceed  against  Maker  as 
Ground  for  Injunction  against 
Judgment  Ck)nfes8ed  by  Indorser, 
see  Injunction,  87. 

See  also  supra,  271;  infra,  364. 

339.  The  liability  of  the  indorser  of  a 
Virginia  negotiable  instrument  being  im- 
plied only  does  not  extend  at  law  to  re- 
mote indorsees.  Riddle  v.  Mandeville,  5 
Cranch,  322,  3:  114 
Mandeville  t.  Riddle,  1  Cranch,  290,  2:  112 
Disiififfuished  in  Clifford  v.  Keating,  4  III.  252 

— New  Jersey  Mfg.  &  Bkg.  Co.  v.  Myer,  12  N. 
J.  L.  147. 

Cited  in  Clifford  v.  Keating,  4  111.  253 — 
M'Carty  v.  Rhea,  1  Blatchf.  55 — Dorsey  v. 
Hadlock,  7  Blackf.  114 — Hunter  v.  Hemp- 
stead, 1  Mo.  70,  13  Am.  Dec.  468 — Smith  v. 
Harley.  8  Mo.  660 — Long  v.  Pence,  03  Ya. 
587,  25  S.  B.  593. 

340.  The  holder  of  a  note  in  Virginia  may 
sue  a  remote  indorser  in  chancery,  but  not 
at  law.    Harris  v.  Johnston,  3  Cranch,  311, 

2:450 
Riddle  v.  Mandeville,  6  Cranch,  322,    3:  114 
Bank  of  United  States  v.  Weisiger,  2  Pet. 
331,  7: 441 

Cited  In  Bank  of  United  States  v.  Weisiger,  2 
Pet.  847,  7  L.  ed.  447 — Roach  v.  Huliugs, 
16  Pet.  326,  10  L.  ed.  981 — Hay  ward  v.  An- 
drews, 106  U.  S.  677,  27  L.  ed.  273,  1  Sup. 
Ot.  Rep.  544 — Looney  v.  District  of  Colum- 
bia, 113  U.  S.  261,  28  L.  ed.  975,  5  Sup.  Ct. 
Rep.  463 — Fountalne  v.  Urquhart,  33  Ga. 
Supp.  190— Clifford  v.  Keating,  4  III.  252— 
Dorsey  v.  Hadlock,  7  Blackf.  115 — Ourney 
▼.  Hunt,  8  B.  Mon.  407 — Walker  v.  Brooks, 
125  Mass.  246 — Hunter  y.  Hempstead,  1 
Mo.  70,  13  Am.  Dec.  468 — Smith  v.  Harley, 
8  Mo.  560 — Dunn  v.  Price,  11  Leigh,  209 — 
Long  y.  Pence,  03  Va.  687,  25  S.  E.  593. 

h.  Defenses, 

1.  Oenerally. 

Want  of  Delivery,  see  supra,  28. 
Alteration  as,  see  Alteration  of  Instruments. 


Champertous  Contract  with  Attorney  as,  see 
Champerty  and  Maintenance,   16. 

Making  Nonpayment  of  Taxes  a  Bar  to  Re- 
covery as  Impairment  of  Contract  Obli- 
gations, see  Constitutional  Law,  1376. 

Burden  of  Proving  Usury,  see  Evidence,  648. 

Denial  of  Execution,   see   Evidence,   886. 

Parol  Evidence  to  Vary  Contract  of  In- 
dorsement,  see  Evidence,   1673-1676. 

Necessity  of  Proving  Performance  of  Con- 
dition of  Promise  to  Release  Maker,  see 
Evidence,  2540. 

Evidense  to  Support  Defense  Not  Set  Up  in 
Answer,  see  Evidence,  2662. 

Conclusiveness  Against  Alleged  Secret  Part- 
ner of  Former  Judgment  Against  Maker 
Alone,  see  Judgment,  170. 

Judgment  against  Indorsers  as  Bar  to  Ac- 
tion against  Maker,  see  Judgment,  741. 

Limitation  of  Action,  see  Limitation  of  Ac- 
tions, 336-338,  452,  586,  606,  609,  614, 
658. 

Defense  to  Suit  to  Foreclose  Mortgage  Secur- 
ing, see  Mortgage,  346,  347. 

Question  of  Law  or  Fact  as  to  Part  Per- 
formance to  Take  Case  out  of  Statute 
of  Frauds,  see  Trial,  333. 

Competency  of  Party  to  Negotiable  Paper  to 
Invalidate  It  by  Their  Testimony,  see 
•  Witnesses,  IV.  e. 

See  also  supra,  3. 

341.  As  between  the  maker  and  payee  any 
defense  that  would  be  good  against  an  orig- 
inal note  will  be  equally  good  against  a  note 
taken  in  renewal  without  additional  con- 
sideration, or  under  circumstances  not  show- 
ing a  valid  waiver  of  such  defense.  King  v. 
Doane,  139  U.  S.  166,  11  Sup.  Ct  Rep.  465, 

35:  84 
Cited  in  Scott  v.  Scruggs,  9  C.  C.  A.  25o!  23 
U.  S.  App.  280,  60  Fed.  724 — Crocker  v.  Hunt- 
sicker,  113  Wis.  190,  88  N.  W.  232. 

342.  It  is  no  defense  to  an  action  on  notes 
by  the  payee  that,  previous  to  the  giving  of 
the  notes,  the  payee  had  made  an  assign- 
ment for  the  benefit  of  his  creditors.  Ran- 
don  V.  Toby,  11  How.  493,  13:  7«4 

343.  Where  bills  were  drawn  by  a  firm, 
and  were  duly  accepted  and  paid  by  the 
plaintiffs  at  maturity  on  account  of  the  firm, 
their  right  to  recover  the  amount  cannot 
be  affected  bv  the  fact  that  one  of  the  draw- 
ers  applied  Ihe  money  to  an  unlawful  pur> 
pose.    Kimbro  v.  Bullitt,  22  How.  256, 

16:313 
Cited  in   Armstrong   v.   American   Ezch.    Nat. 
Bank,  183  U.  8.  469,  33  L.  ed.  760,  10  Sup. 
Ct.  Rep.  460 — Charleston  State  Bank  ▼.  Ed- 
man,  99  111.  App.  238. 

344.  Where  a  note  was  g^ven  for  the  pur- 
chase of  real  property,  if  the  deed  be  de- 
fective it  cannot  oe  examined  in  an  action 
on  the  note.    Greenleaf  v.  Cook,  2  Wheat.  13. 

4:  172 

345.  Under  the  stetutes  of  Alabama,  bills 
of  exchange  and  promissory  notes  payable 
in  money  at  "a  certein  place  of  payment, 
designated  therein,"  are  placed  upon  the 
same  basis  as  to  immunity  from  set-off.  dis- 
count, or  equities,  as  bills  and  notes 
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able  at  a  bank  or  private  banking  house. 
Gates  v.  First  Nat.  Bank,  100  U.  S.  239, 

25:  580 

Bdltortal  notes. 

When  indorser  can  allege  want  of  consid- 
eration, duress,  fraud,  and  other  defenses. 

7:744 

[Liability  on  forged  signature.  36  L.RA. 
639. 

Contemporaneous  agreements  and  their 
breach  as  a  defense  to  promissory  note.  43 
LJIA.  449.] 

Ultra  Ttres. 

346.  When  the  issuing  of  bills  as  a  cur- 
rency by  a  city  is  contrary  to  positive  law 
and  ultra  vireSy  no  recovery  can  be  had 
against  the  city,  either  on  the  bills  them- 
selves or  for  the  money  paid  to  the  city  for 
such  bills.  Thomas  v.  Richmond,  12  Wall. 
349,  20:  453 

Cited  in  Congress  ft  E.  Spring  Co.  v.  Knowl- 
too,  103  U.  S.  60,  26  L.  ed.  350 — Draper 
V.  Sprlngport,  104  U.  S.  504,  26  L.  ed.  814 — 
Chapman  v.  Douglas  County,  107  U.  8.  356, 
27  L.  ed.  881,  2  Sap.  Ct.  Rep.  62 — Winona 
ft  St.  P.  R.  Co.  V.  Plain  view,  143  U.  S.  384, 
86  L.  ed.  198,  12  Sap.  Ct.  Rep.  580 — St. 
Louis  V.  &  T.  H.  R.  Co.  v.  Terre  Haute  &  I. 
R.  Co.  145  U.  S.  407,  86  L.  ed.  754,  12 
Sup.  Ct.  Rep.  953 — Knowlton  v.  Congress 
&  E.  Spring  Co.  14  Blatchf.  366,  Fed.  Cas. 
No.  7,903 — Central  Branch  Union  P.  R.  Co. 
T.  Western  U.  Teleg.  Co.  1  McCrary,  555, 
8  Fed.  420 — Cincinnati,  H.  &  D.  R.  Co.  v. 
McKeen,  12  C.  C.  A.  23,  24  U.  S.  App.  218, 
64  Fed.  45— Pullman  Palace  Car  Co.  v. 
Central  Transp.  Co.  65  Fed.  161 — McCut- 
cheon   v.   Hers  Capsule   Co.    31    L.R.A.   421, 

19  C.  C.  A.  116,  87  U.  S.  App.  586,  71  Fed. 
795 — Douglass  v.  Kavanaugh,  33  C.  C.  A. 
113,  62  U.  S.  App.  38,  90  Fed.  378 — Sav- 
ings &  T.  Co.  V.  Bear  Valley  Irrig.  Co.  112 
Fed.  702— Mobile  v.  Moog,  53  Ala.  570— 
Bluthenthal  v.  Headland,  132  Ala.  262,  90 
Am.  St.  Rep.  904,  31  So.  87 — Bond  v.  Mont- 
gomery, 56  Ark.  571,  35  Am.  St.  Rep.   119, 

20  S.  W.  525 — Goose  River  Bank  v.  Willow 
Lake  School  Twp.  1  N.  D.  29,  26  Am.  St. 
Rep.  605,  44  N.  W.  1002 — Pearce  v.  Foote, 
113  111.  244,  58  Am.  Rep.  414— Naglebaugh 
V.  Harder  &  H.  Coal  Min.  Co.  21  Ind.  App. 
554,  51  N.  B.  427 — Cedar  Rapids  Water  Co. 
V.  Cedar  Rapids,  118  Iowa,  253,  91-  N.  W. 
1081 — State  v.  Blaser,  36  La.  Ann.  367 — 
Agawam  Nat.  Bank  v.  South  Hadley,  128 
Mass.  508 — ^Plalnvlew  v.  Winona  &  St.  P. 
R.  Co.  36  Minn.  512,  32  N.  W.  745— Lebcher 
T.  Custer  County,  9  Mont.  320,  23  Pac.  713 — 
Cheeney  v.  Brookfleld,  60  Mo.  54 — Pryor  v. 
Kansas  City,  158  Mo.  150,  54  S.  W.  499— 
Knowlton  v.  Congress  ft  B.  Spring  Co.  57 
N.  Y.  589 — Weismer  v.  Douglas,  64  N.  Y. 
106,  21  Am.  Rep.  586 — State  v.  Bason,  114 
N.  C.  792,  28  L.R.A.  524,  41  Am.  St.  Rep. 
811,  19  S.  B.  88 — Dalrymple  v.  Wilkes- 
Barre,  11  Luseme  Legal  Reg.  42 — Austin 
V.  Coggeshall,  12  R.  I.  332,  84  Am.  Rep.  648 
— Blrkett  v.  Chatterton,  13  R.  I.  303,  43 
Am.  Rep.  30 — Black  v.  Columbia,  19  S.  C. 
420,  45  Am.  Rep.  786 — Nashville  v.  Suther- 
land, 92  Tenn.  344,  19  L.R.A.  621,  36  Am. 
St.  Rep.  88,  21  S.  W.  674 — Gourley  v.  Tyler, 
4  Tex.  App.  Civ.  Cas.  (Willson)  216 — Din- 
widdle County  T.  Stuart,  28  Gratt.  539. 

347.  A  corporation  is  not  liable  on  notes 
in  a  suit  thereon  by  an  indorsee,  where  the 
corporation  is  without  capacity  to  make  the 
contract  in  fulfilment  of  which  they  were 


executed.     Pearce  ▼.  Madison  &  I.  R.  Co. 
21  How.  441,  16:  184 

Cited  in  Adams  ft  W.  Co.  v.  Deyette,  8  S.  D. 
128,  81  L.R.A.  501,  59  Am.  St.  Rep.  751, 
65  N.  W.  471 — Bhrman  v.  Union  Cent.  L. 
Ins.  Co.  35  Ohio  St.  341 — Boston  &  P.  R. 
Corp.  V.  New  York  ft  N.  B.  R.  Co.  13  R.  1. 
273 — Hutchinson  v.  Western  ft  A.  R.  Co.  6 
Helsk.  636 — ^Allen  v.  Ix>ng,  80  Tex.  267,  26 
Am.  St.  Rep.  735,  16  S.  W.  43 — Whitney 
V.  First  Nat.  Bank,  50  Vt.  400,  28  Am.  Rep. 
503. 

Dtverston. 

348.  An  acoommodation  note  is  not  shown 
to  have  been  diverted  from  the  use  for  which 
it  was  given  by  discounting  it  at  a  bank 
at  which  it  was  made  payable  merely  be- 
cause the  person  who  obtained  it  told  the 
maker  that  he  wanted  it  for  the  purpose 
of  a  building  that  he  was  putting  up.  Israel 
V.  Gale,  174  U.  S.  391,  19  Sup.  Ct.  Rep.  768, 

43:  1019 
Cited  in  Barle  v.  Bnos,  130  Fed.  469. 

Tender. 

349.  Should  the  maker  or  acceptor  not 
find  the  note  or  bill  at  the  bank  where  it 
is  made  payable,  he  can  deposit  his  money 
to  meet  the  note  when  presented,  and  should 
it  be  afterward  prosecuted,  he  will  be  ex- 
onerated from  all  costs  and  damages  upon 
proving  such  tender  and  deposit;  or  should 
the  note  or  bill  be  made  payable  at  some 
place  other  than  .a  bank,  and  no  deposit 
could  be  made,  an  offer  to  pay  the  money  at 
the  time  and  place  would  protect  him 
against  interest  and  costs,  on  bringing  the 
money  into  court.  Wallace  v.  M'Connell,  13 
Pet.  136,  10:  95 
Cited  In   New   Hope   Delaware   Bridge   Co.    v. 

Perry,  11  111.  471,  52  Am.  Dec.  443— Wood 
V.  Merchants'  Sav.  Loan  &  T.  Co.  41  III.  270 
— Yeaton  v.  Berney,  62  111.  63 — Carr  v. 
State,  127  Ind.  214,  11  L.R.A.  374,  22  Am. 
St.  Rep.  624,  26  N.  B.  778 — Balme  v.  Wam- 
baugh,  16  Minn.  120,  Oil.  106 — Langston  v. 
South  Carolina  R.  Co.  2  S.  0.  N.  S.  253— 
Tarbell  v.  Downer,  27  Vt.  512,  65  Am.  Dec. 
212. 

2,  Payment  or  Extinguishment. 

Payment  Su^ra  Protest,  see  supra,  253. 

Payment  after  Protest,  see  supra,  IV.  e. 

Estoppel  by  New  Promise  Alter  Payment, 
see   Contracts,   56. 

Presumptions  and  Burden  of  Proof,  see  Evi- 
dence, 638,  824,  825. 

Merger  of  Note  in  Judgment,  see  Judgment, 
1113-1116. 

See   also   infra,   356,   357. 

350.  [Refusing  and  returning  the  first  bill 
of  exchange  in  effect  cancels  the  set,  and 
no  action  can  be  maintained  on  the  second. 
Ingraham  v.  Gibbs  (Pa.  Sup.  Ct)  2  Dall. 
134,  1:320] 

351.  Where  the  intention  not  to  cancel  a 
note  by  payment  is  made  evident  when  the 
money  is  paid  to  the  collecting  agent,  and 
the  owner  of  the  note  receives  the  amount 
due  to  him,  the  transaction  can  be  sustained 
as  a  purchase.  Dodge  v.  Freedman's  Sav.  & 
T.  Co.  93  U.  S.  379,  23:  920 
Cited  in  Peake  v.  New  Orleans,  139  U.  S.  375, 
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36  L.  ed.  148,  11  Sup.  Ct.  Rep.  641— 
Central  Trust  Co.  v.  Cincinnati,  J.  &  N.  H. 
Co.  68  Fed.  505 — New  York  Security  &  T. 
Co.  V.  Lombard  Invest.  Co.  65  Fed.  276 — 
Chappell  V.  McKeough,  21  Colo.  277,  40  Pac. 
769 — District  of  Columbia  v.  Washington  & 
Q.  B.  Co.  4  Mackey,  226 — Chandler  v.  Green, 
101  in.  App.  415— Blnford  ▼.  Adams,  104 
Ind.  45,  3  N.  B.  753 — Davis  v.  Schlemmer, 
160  Ind.  477,  50  N.  E.  373— Marquardt  Sav. 
Bank  v.  Freund,  80  Mo.  App.  664 — Sturgls 
V.  Baker,  39  Or.  544,  65  Pac.  810 — Sturgls 
V.  Baker,  43  Or.  243,  72  Pac.  744— Cap- 
well  V.  Machon,  21  R.  I.  523,  45  Atl.  259 
— Singer  Mfg.  Co.  v.  Chalmers,  2  Utah.  546 
— Cussen  v.  Brandt,  97  Va.  8,  75  Am.  St. 
Rep.  762,  32  S.  E.  791. 

352.  When  the  maker  of  a  negotiable  in- 
strument lawfully  cancels  it  before  matu- 
rity, his  liability  upon  it  is  extinguished,  and 
cannot  be  revived  without  his  consent.  It  is 
immaterial  whether  the  cancelation  is  by 
destroying  the  instrument,  or  by  writing  or 
stamping  words  or  lines  in  ink  upon  its 
face,  provided  the  instrument,  in  the  oondi* 
tion  in  which  he  puts  it,  unequivocally 
shows  that  it  has  been  canceled.  District  of 
Columbia  v.  Cornell,  130  U.  S.  655,  9  Sup. 
Ct,  Rep.  694,  32:  1041 

353.  An  arrangement  having  been  made 
between  the  drawer  and  the  indorsee  of  a 
bill  of  exchange,  by  which  the  indorsee  re- 
leased his  claim  against  an  accommodation 
acceptor,  a  subsequent  agreement  between 
this  indorsee  and  a  bank  to  which  he  had 
previously  transferred  the  bill  as  collateral 
security,  and  which  had  recovered  judgment 
against  the  drawer  and  acceptor,  under 
which  agreement  the  bill  was  given  up  to 
such  indorsee,  so  vested  the  interest  in  him 
that  the  first  agreement  immediately  took 
effect,  and  operated  to  extinguish  the  de- 
mand against  the  accommodation  acceptor; 
and  no  subsequent  arrangement  between  the 
indorsee  and  the  bank  could  revive  it,  the 
paper  being  overdue.  Farmers'  Bank  v. 
Groves,   12   How.  51,  13:889 

Editorial  notes. 

Part  payment  by  one  party  discharges 
other  parties  only  pro  tanto.  2:  79 

Payment  of  forged  bill  by  drawee  or  ac- 
ceptor. 6:  335 

[Payment  voidable  under  bankruptcy  act 
as  discharge  of  surety,  guarantor,  or  in- 
dorser.     9  LJIA.(N.S.)   581.] 

3,  Want   or  Failure  of  Consideration; 
Illegal  Consideration, 

Effect  of  Lack  of  Consideration  on  Discount- 
ing Bank,  see  Banks,  181. 

Presumptions  and  Burden  of  Proof,  see  Evi- 
dence, 642-647. 

Parol  Evidence  to  Show  Want  of  Consider- 
ation, see  Evidence,  1651,  1652. 

See  also  supra,  282,  283;  Vendor  and  Pur- 
chaser, 67. 

354.  The  giving  of  a  note  does  not  prevent 
an  inquiry  into  the  original  consideration 
for  it    Thornton  v.  Wynn,  12  Wheat,  183, 

6:595 
Cited  In  Allaire  Works  v.  Oulon,  10  Barb.  67. 


I  355.  There  must  be  a  total  failure  of  con- 
sideration, to  constitute  a  good  defense  to 
an  action  on  the  note.  Greenleaf  v.  Cook, 
2  Wheat.  13,  4:  172 

Cited  In  Zlmpelman  v.  Hipwell,  4  C.  C.  A.  615, 
2  U.  S.  App.  568.  54  Fed.  853 — ^Wheat 
V.  DoUon,  12  Ark.  709 — Brown  v.  Ohio  Nat. 
Bank,  18  App.  D.  C.  609— Reddick  v.  Mlck- 
ler,  23  Fla.  337,  2  So.  698— Howard  t. 
Wltham,  2  Me.  392 — Hoy  v.  Taliaferro,  8 
Smedes  &  M.  740 — Copeland  v.  Loan,  10 
Mo.  268— Pino  v.  Beckwlth,  l.N.  M.  27 — 
Washburn  v.  PIcot,  14  N.  C.  (3  Dev.  L.)  391 
Hadlock  v.  Williams,  10  Vt.  572. 

356.  The  obligor  in  a  bill  has  the  right  to 
impeach  the  consideration  for  which  it  was 
given;  or  to  show  its  discharge  by  payments 
or  set-offs  made  or  existing  at  any  time  be- 
fore notice  of  assignment,  or  by  discounts 
to  prove  either  a  total  or  partial  failure  of 
the  consideration  for  which  the  writing  was 
executed,  accordingly  as  the  truth  of  the 
case  would  warrant  either  defense, — ^by  con- 
struing in  pari  materia  Aiken's  Ala.  Dig. 
p.  283,  placing  specialties  in  same  position 
as  parol  agreements  as  to  inquiry  into  valid- 
ity of  consideration,  and  id.  p.  328,  §  6» 
making  all  writings  obligatory  assignable, 
and  subject  to  suit  by  assignee,  and  provid- 
ing that  such  assignee  shall  be  allowed  the 
benefit  of  all  payments,  discounts,  and  set- 
offs, made,  had,  or  possessed  against  the 
same  (i.  e.,  the  bonds),  previous  to  notice 
of  assignment,  in  the  same  manner  as  if  the 
same  had  been  sued  and  prosecuted  by  the 
obligee  therein.  Withers  v.  Greene,  9  How. 
213,  13:  109 

357.  Notes  given  for  the  purchase  of  Iand« 
which  land  is  reclaimed  by  the  vendor  pur- 
suant to  provisions  of  law  and  the  deed,  and 
in  the  reconveyance  the  land  remains  bound 
for  the  notes,  are  not  subject  to  the  defense 
of  "want  of  lawful  consideration,  failure  of 
consideration,  payment,  nor  set-off,"  within 
Honard  &  H.  Miss.  Dig.  p.  373.  Brabston  ▼. 
Gibson,  9  How.  263,  13:  131 
Cited  m  Leavltt  v.  Peabody,  62  N.  H.  198 

358.  It  is  not  a  legal  defense  to  a  suit 
on  a  promissory  note  executed  in  Louisiana 
in  1861,  that  such  note  was  given  as  the 
price,  or  a  part  of  the  price,  of  slaves  sold 
to  the  maker.    Boyce  v.  Tabb,  18  Wall.  546. 

21:757 

359.  A  plea  that  the  notes  in  suit  were 
given  for  Africaa  negroes  imported  into 
Texas  after  1833  ia  unavailable  as  a  defense 
on  the  ground  of  want  of  consideration* 
where  there  appears  to  have  been  no  breach 
of  implied  warranty,  although  the  n^roea 
may  have  been  entitled  to  their  freedom. 
Randon  v.  Toby,  11  How.  493,  13:  7S4 

360.  A  bank  which  discounts  an  accommo- 
dation note  cannot  be  said  to  have  given 
no  consideration  for  it  because  of  a  Targe 
overdraft  of  the  account  of  the  person  from 
whom  it  is  taken,  when  the  overdraft  is  sub- 
stantially covered  by  other  credits  and  more 
than  the  amount  of  the  accommodation  note 
is  subsequently  paid  out  on  the  same  ac- 
count. Israel  v.  Gale,  174  U.  S.  391,  19 
Sup.  Ct.  Rep.  768,  48:  1019 
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361.  Where  a  promissory  note  was  given 
for  the  purchase  of  real  property,  a  prior 
mortgage  of  the  premises  and  a  decree  of 
foreclosure  do  nor  produce  a  total  failure 
of  consideration.  Greenleaf  v.  Cook,  2 
Wheat.  13,  4:  172 
Cited   In    Strong   v.    Waddell,    56    Ala.    473 — 

Tobin  V.  Bell,  61  Ala.  129 — Plndley  v.  Cooley, 
1  Blackf.  264 — Smith  v.  Sinclair.  15  Masa. 
172 — Oreen  v.  Finncane,  5  How.  (Miss.)  546 
Brnflfey  ▼.  Brickey.  5  Mo.  399 — Hassam  v. 
Dompler,  28  Vt.  83 — Decker  v.  Schulze,  11 
Wash.  60,  27  L.R.A.  839,  48  Am.  St.  Rep. 
858,  39  Pac.  261. 

362.  There  is  not  a  partial  failure  of  con- 
sideration for  a  note  secured  by  mortgage 
where  the  goods  sold,  which  formed  the  con- 
sideration were  purchased  at  the  regular 
prices  of  the  establishment,  after  careful  ex- 
amination without  fraud  or  misrepresenta- 
tion by  the  vendor,  and  no  objection  was 
made  to  them  when  accepted.  Miller  v. 
Tiffany,  1  Wall.  298,  17:  540 

■  363.  Where  a  note  is  given  for  real  prop- 
erty with  full  knowledge  of  the  extent  of 
tde  encumbrances,  they  constitute  no  bar  to 
an  action  on  the  note.  Greenleaf  v.  Cook,  2 
Wheat.  13,  4:  172 

364.  Where  a  note  was  given  for  the  pur- 
chase of  real  property,  a  partial  defect  in 
the  deed  or  title  cannot  be  examined  in  an 
action  on  the  note.  The  remedy  is  in  equity. 
Greenleaf  v.  Cook,  2  Wheat.  13,  4:  172 
Cited   in   Wanaer   v.   Truly,   17    How.   585.    15 

L.  ed.  217 — Blminger  v.  Drew,  4  McLean, 
391,  Fed.  Cas.  No.  4,416 — Scudder  v.  An- 
drews, 2  McLean,  468,  Fed.  Cas.  No.  12,564 
Washabaagh  v.  Hall,  4  S.  D.  173,  56  N.  W. 
82 — Long  V.  Allen,  2  Fla.  409,  50  Am.  Dec. 
281— Hinton  v.  Scott,  1  Dudley  (Ga.)  247 
— Parham  v.  Randolph,  4  How.  (Miss.)  453, 
35  Am.  Dec.  403 — Fletcher  v.  Chase,  16  N. 
H.  41 — Earle  v.  Earle,  16  N.  J.  L.  281 — 
Lamerson  v.  Marvin,  8  Barb.  17 — ^Walker 
V.  Smith,  2  Vt.  543 — Rooker  v.  Norton, 
Burnett  (Wis.)  45 — Norton  v.  Rooker,  1 
Plnney  (Wis.)  208. 

365.  Want  of  consideration  between  the 
drawer  and  acceptor  of  a  bill  is  no  defense 
as  against  the  rights  of  the  indorsee,  who 
gave  a  valuable  consideration  for  the  bill, 
although  the  acceptor  is  the  United  States. 
United  States  v.  Bank  of  the  Metropolis,  15 
Pet.  377,  10:  774 

366.  In  a  suit  on  a  bill  of  exchange  by 
the  payee  against  the  drawer,  want  of  con- 
sideration from  the  purchaser  of  the  bill 
cannot  be  shown,  if  the  payee  is  a  bona  fide 
holder  for  value,  the  purchaser  not  being  the 
drawer's  agent  in  delivering  the  bill  to  the 
payee.  Armstrong  v.  American  Exch.  Nat. 
Bank,  133  U.  8.  433,  10  Sup.  Ct.  Rep.  450, 

33:  747 

Illegal  consideration. 

Burden  of  Proof,  see  Evidence,  646. 
Usury,  see  Usury,  127,  136. 
See  also  supra,  26. 

367.  That  the  person  executed  the  note 
given  on  an  illegal  consideration,  with  full 
knowledge  of  all  the  facts,  is  of  no  moment. 
The  defense  he  makes  is  not  allowed  for  his 


saKe,  but  to  maintain  the  policy  of  the  law. 
Embrey  v.  Jemison,  131  U.  S.  336,  9  Sup. 
Ct.  Rep.  776,  33:  172 


BIRD& 


Duty  on,  see  Duties,  261. 


BliAXKS. 

Alteration  of  Instrument  by  Filling  of,  see 
Alteration  of  Instruments,  II. 

Right  to  Fill  up  in  Bond,  see  Bonds,  143 ;  Es- 
toppel, 30. 

Filling  in,  in  Mortgage,  see  Husband  and 
Wife,  99. 


BLASPHEMY. 

Common-Law    Rule    against,    see    Common 
Law,  10. 


BLASTING. 

Editorial  notes. 

[Liability  for,  done  by  independent  con- 
tractor.    14   L.R.A.  830. 

Injuries  to  lands  and  buildings  from.  17 
L.R.A.  220. 

Duty  as  to  safety  of  others.  17  L.R.A. 
729.] 


BLIND  VEINS. 

Priority  of  Rights  in,  see  Mines,  114. 


I. 

II, 

III. 

IV. 

V. 

VI. 

VII. 

VIII. 

IX. 
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X. 


BLOCKADE. 

In  General,  1-3. 
Patoer  to  Declare,  4-6. 
What  Constitutes,  7'S. 
Effectiveness,  9-11. 
Legal  Consequences;   Effect, 
14. 
Extent  of,  IS. 
Termination,  10-21 . 
Notice  or  Warning,  22-3. 
Breach  of,  24-03. 

a.  In  General,  24-35. 

b.  What  Constitutes,  36-50. 

c.  Effect  of  Breach,  51-63. 
Bights,  Duties,  and  Liabilities  of 

Neutrals,  64. 


Ratification  of  President's  Institution  of,  see 
Constitutional  Law,  1009. 

President's  Proclamation  of  Intended  Block- 
ade, as  Showing  Beginning  of  War,  see 
War,  1,  3. 

Burden  of  Proving,  see  Evidence,  836. 
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Prevention  of  Vessel  from  Proceeding,  be- 
cause oi  Blockade  within  Provisions  of 
Insurance  Policy,  see  Insurance,  461- 
463. 

Exception  of  Blockaded  Ports  from  Insur- 
ance Policy,  see  Insurance,  478,  479. 

Imputing  Charterer's  Notice  of,  to  Vessel, 
see  Notice,  18. 

As  to  Embargo  and  Nonintercourse,  see  Em- 
bargo and  Nonintercourse. 


J.  In  OenenU. 

1.  The  proclamation  of  blockade  is  itself 
conclusive  evidence  to  the  court  that  a  state 
of  war  existed  which  demanded  and  author- 
ized recourse  to  such  measure.  Prize  Cases, 
2  Black,  635,  17:  459 

Cited  in  Matthews  v.  McStea,  91  U.  6.  9,  23  L. 
ed.  188— Brown  t.  Hiatt,  1  Dill,  886,  Fed. 
Cas.  No.  2,011 — Cuyler  v.  Ferrill,  1  Abb. 
(U.  8.)  178,  Fed.  Cas.  No.  3,523 — Jackson 
Ins.  Co.  V.  Stewart,  1  Hughes,  811,  Fed. 
Cas.  No.  7,152 — Semmes  v.  City  F.  Ins.  Co.  6 
Blatchf.  466,  Fed.  Cas.  No.  12„651— The  Am- 
brose Light,  25  Fed.  414 — Martin  v.  Horton, 
1  Bush.  632 — Berry  v.  Southern  Bank,  2  Duv. 
380— McStea  v.  Matthews,  50  N.  Y.  169— 
Burnside  v.  Matthews,  54  N.  Y.  81— McVeigh 
V.  Bank  of  Old  Dominion,  26  Gratt.  834 — 
Grinnan  v.  Edwards,  21  W.  Va.  356. 

2-3.  A  blockade  cannot  be  extended  by 
construction.  The  Peterhoff  v.  United  States 
(The  Peterhoff)  5  Wall.  28,  18:  564 

Cited  in  La  Plante  v.  United  Spates,  6  Ct.  CI. 

.321. 

Editorial  note. 

Blockades  generally. 


17:  459 


II.  Power  to  Declare, 

4.  The  President  of  the  United  States  has 
a  right,  fure  belli,  to  institute  a  blockade  of 
ports  in  possession  of  insurgent  states.  Prize 
Cases,  2  Black,  635,  17:  459 
Cited  Id  The  Adula,  176  U.  S.  387,  44  L.  ed. 

516,  20  Sup.  Ct.  Rep.  432 — Ingersoll  v.  Camp- 
bell, 46  Ala.  286. 

5.  A  belligerent  cannot  blockade  the 
mouth  of  a  river  occupied  on  one  biuik  by 
neutrals  with  complete  rights  of  navigation. 
The  Peterhoff  v.  United  States  (The  Peter- 
hoff)  5  Wall.  28,  .     18:  564 

6.  The  government  of  the  United  States, 
involved  in  civil  war,  had  the  right  to  close, 
against  all  commerce,  its  own  ports  seized 
by  the  rebels,  as  a  just  and  proper  exercise 
of  power  for  the  suppression  of  attempted 
revolution.  Hunter  v.  United  States  (The 
Circassian)  2  Wall.  135,  17:  796 
Cited   in    Bilgerry  v.    Branch,   19   Oratt.   405, 

100  Am.  Dec.  679 — Hedges  v.  Price,  2  W.  Va. 
218,  94  Am.  Dec.  607. 


///.  What  ConstitvOes. 
7.  A  simple  blockade  may  be  eatabliihed 


by  a  naval  offioer's  action,  upon  his  own  dis- 
cretion or  under  directions  of  superiors^ 
without  governmental  notification,  while  a 
public  blockade  is  not  only  established  in 
fact,  out  is  notified  by  the  government  di- 
recting it  to  other  governments.  Hunter  t. 
United  States  (The  Circassian)  2  Wall.  135, 

17*  796 
Cited  In  The  Adnla  176  U.  S.  866,  44  ll  ed. 
508,  20  Sup.  Ct.  Rep.  482. 

8.  A  blockade  of  an  enemy's  port  may  be 
established  without  any  proclamation  by  the 
President,  by  the  commander  of  the  naval 
forces,  as  an  adjunct  to  naval  operationa 
against  other  blockaded  porta  and  the 
enemy's  fleet.  The  Adula,  176  U.  6.  361,  20 
Sup.  Ct.  Rep.  432,  44:  60S 


IV.  Bt!ectiveness. 

9.  An  effective  blockade  is  one  that  is  so 
effective  as  to  make  it  dangerous  in  fact 
for  vessels  to  attempt  to  enter  the  blockaded 
port.  The  Olinde  Rodrigues,  174  U.  S.  510, 
19  Sup.  Ct.  Rep.  851,  43:  1065 

10.  A  single  modem  cruiser  may  be  suf- 
ficient to  blockade  a  port  if  it  in  fact  ren- 
ders it  dangerous  for  other  craft  to  enter 
the  port.  The  Olinde  Rodrigues,  174  U.  8. 
510,  19  Sup.  Ct  Rep.  851,  43:  1065 
Cited  in  Clark  v.  Kansas  City,  176  U.  8.  114, 

44  L.  ed  892,  20  Sap.  Ct.  Rep.  284. 

11.  A  vesael  actually  captured  in  at- 
tempting to  enter  a  blockaded  port  after 
warning  entered  on  her  log  by  a  cruiser  of 
that  port  only  a  few  days  before  cannot  dis- 
pute the  efficiency  of  the  force  to  which  she 
was  subjected.  The  Olinde  Rodrigues,  174 
U.  S.  510^  19  Sup.  Ct  Rep.  851,        43:  1065 


F.  I^egal  Consequences  ^  Effect, 

12.  President's  blockade  proclamatka 
and  subsequent  interdiction  of  trade  and  in- 
tercourse and  the  act  of  Congress  of  July 
13,  1861,  showed  that  both  Congress  ana 
President  recognized  that  civil  war  existed. 
The  Wm.  Bagaley  v.  United  States  (Tlie 
William  Bagaley)  5  Wall.  377,  18:  583 
Cited  in  Brown  v.  Hlatt,  1  Dill,  881.  Fed.  Oaa. 

No.  2,011— Philips  V.  Hatch,  1  DUl.  676, 
Fed.  Cas.  No.  11,094 — ^The  Ambroee  Light; 
25  Fed.  446 — Hill  v.  Baker,  82  Iowa,  310» 
7  Am.  Bep.  198 — Small  v.  Lumpkin,  28  Gratt. 
830. 

13.  The  legal  effect  of  a  lawful  and  suf- 
ficient blockade  is  the  closing  of  the  port 
and  an  interdiction  of  the  entrance  of  all 
vessels,  of  whatever  nationality  or  businesa. 
The  Adula,  176  U.  6.  361,  20  Sup.  Ct  Bep. 
432,  44: 505 

14.  If  a  master  have  actual  notice  of  a 
blockade,  he  is  not  at  liberty  even  to  ap- 
proach the  blockaded  port  for  the  purpose 
of  making  inquiries  of  the  blodcadlng  vca> 
sels,  since  such  liberty  would  not  fail  to 
lead   to   attempts   to   violate   the   blo^ada 
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under  pretext  of  approaching  the  port  for 
the  purpose  of  making  such  inquiries.  The 
Adula,  176  U.  S.  361,  20  Sup.  Ct.  Rep.  432, 

44:  505 


VJ.  Extent  of. 

15.  The  mouth  of  the  Rio  Grande  was  not 
included  in  the  blockade  of  the  ports  of  the 
rebel  states.  The  PeterhofT  v.  United  States 
(The  Peterhoff)  5  Wall.  28,  18:  564 


TIJ,  Termination. 

Presumption  of  Continuance,  see  Evidence, 

354. 
Burden  of  Proof,  see  Evidence,  836. 
President's  Proclamation  as  Evidence  of,  see 

Evidence,  2418. 

16.  It  is  the  duty  of  the  belligerent  gov- 
ernment to  give  prompt  notice  of  discon- 
tinuance of  a  blockade.  Hunter  v.  United 
States    (The    Circassian)    2   Wall.    135, 

17:  796 

17.  A  blockade  once  established  and  duly 
notified  must  be  presumed  to  continue  until 
notice  of  discontinuance,  in  the  absence  of 
positive  proof  of  discontinuance.  The 
Baigorry  v.  United  States  (The  Baigorry) 
2  Wall.  474,  17:  880 

18.  The  blockade  of  a  port  is  not  ter- 
minated by  the  fact  that  the  mouth  of  the 
bay  is  in  the  complete  possession  and  con- 
trol of  the  blockadi'iiK  fleet,  when  the 
enemy's  port  is  still  in  the  possession  of  the 
enemy's  forces,  as  are  several  other  posi- 
tions in  the  neighborhood,  and  the  port  is 
18  miles  from  the  mouth  of  the  bay,  and  ac- 
cess to  it  is  obtained  either  by  a  small 
river  emptying  into  the  upper  bay  or  by 
rail  from  another  town  on  the  bay.  The 
Adula,  176  U.  S.  361,  20  Sup.  a.  Rep.  432, 

44:505 

19.  The  capture,  by  the  United  States,  of 
the  forts  commanding  the  approaches  to 
New  Orleans,  did  not  terminate  the  block- 
ade of  that  city,  but,  on  the  contrary,  made 
it  more  complete  and  absolute.  Such  block- 
ade was  not  terminated  by  the  military  oc- 
cupation of  the  city,  the  occupation  being 
limited  and  recent.  Hunter  v.  United  States 
(The  Circassian)  2  Wall.  135,  17:796 
Cited  in  Perkins  v.  Rogers,  86  Ind.  151,  9  Am. 

Rep.  639 — ^Murrell  v.  Jones,  40  Miss.  577. 

20.  The  proclamation  of  the  President, 
May  12,  1862,  dispensing  with  the  block- 
ade of  New  Orleans,  is  conclusive  evidence 
that  the  blockade  was  not  terminated  by 
military  occupation  May  4.  The  Peterhoff 
V.  United  SUtes  (The  Peterhoff)  5  Wall. 
28,  18: 564 

21.  The  proclamation  revoking  the  block- 
ade of  the  port  of  New  Orleans  did  not 
work  the  legal  termination  of  blockade  of 


the  coast  which  remained  under  hostile  con- 
trol. Queyrouze  v.  United  States  (The 
Josephine)    3   Wall.   83,  18:  6& 


VIII.  Notice  or  Warning, 

Notice  of  Termination,  see  supra,  16,  17. 
Presumption  of  Notice,  see  Evidence,  244. 
See  also  supra,  7,  14;  infra,  25,  28,  32,  38,. 
44,  45,  49,  57. 

22.  A  vessel  might  lawfully  sail  for  a 
port  in  the  West  Indies  known  to  be  block- 
aded, imtil  she  was  warned  off,  according 
to  the  British  orders  of  April,  1804,  which 
made  it  unnecessary  to  make  inquiry  else- 
where than  of  the  blockading  fleet.  Mary- 
land Ins.  Co.  V.  Woods,  6  Cranch,  29, 

3:  14a 
CUed  in  Prize  Cases,  2  Black,  686,  17  L.  ed. 
482— The  Adula,  176  U.  S.  572.  44  L.  ed. 
RfO,  20  Sup.  Ct  Bep.  482— The  Del 
Blatchf.  Prize  Cas.  134,  Fed.  Cas.  No. 
3,777 — The  Revere,  2  Sprague,  117,  Fed.  Cas. 
No.  11,716. 

23.  Where  a  vessel  has  knowledge  of  the 
existence  of  a  blockade,  in  order  to  consti- 
tute a  violation  by  her,  previous  warning  is 
not  necessary;  nor  is  it  necessary  that  any 
warning  shoudd  have  been  previously  in- 
dorsed on  her  register.  The  Admiral  v. 
United  States  (The  Admiral)  3  Wall.  603, 

18:58 


IX »  Breach  of, 
a.  In  General, 

Condemnation  by  Foreign  Court  of  Admi- 
ralty as'  Conclusive  Evidence  of,  see 
Evidence,  2497. 

Conclusiveness  of  Presumption  from  Con- 
cealment and  Destruction  of  Papers,  see 
Evidence,  2581. 

Intention  to  conuntt. 

Presumption  as  to  Intention,  see  Evi- 
dence, 263. 

Sufficiency  of  Evidence  of,  see  Evidence, 
2580. 

See  also  infra,  38-42,  53,  54,  56-58. 

24.  The  forfeiture  of  a  vessel  as  a  prize 
for  attempting  to  run  a  blockade  should  not 
be  made  on  evidence  which  consists  of  sus- 
picious circumstances  merely,  although  they 
make  probable  cause  for  the  capture  of  the 
ship  and  justification  of  her  captors.  The 
Newfoundland,  176  U.  S.  97,  20  Sup.  Ct. 
Rep.   274,  44:386 

25.  Persisting  in  an  intention  merely  to 
enter  a  blockaded  port,  after  warning,  is  not 
a  cause  for  condemnation  under  interna- 
tional law  or  the  treaty  between  the  United 
States  and  Great  Britain.  Fitzsimmons  v, 
Newport  Ins.  Co.  4  Cranch,  185,  2:  691 
Cited  Id  The  Adula.  176  U.  S.  371,  44  L.  ed. 

510,     20    Sup.     Ct.     Rep.    432— The    Delta* 
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Blatchf.  Prize  Cas.  134,  Fed.  Cas.  No.  3J77 
— Tbe  Empress,  Blatchf.  Prixe  Cas.  178,  Fed. 
Cas.  No.  4,477 — Ingraham  v.  The  Nayade, 
Newberry.  Adm.  372,  Fed.  Cas.  No.  7,046 — 
United  States  y.  129  Packages,  2  Am.  L. 
Reg.  N.  S.  424,  Fed.  Cas.  No.  15,941— United 
States  y.  The  Tropic  Wind,  2  Hayw.  &  H. 
877,  Fed.  Cas.  No.  16,541a — Williamson  y. 
Tunno,  1  Brey.  151. 

26.  Although  it  is  a  possible  thing  that 
tl^e  intention  of  the  master  of  a  vessel  was 
innocent,  the  court  is  under  the  necessity 
of  acting  upon  the  presumption  which 
arises  from  his  conduct,  and  of  inferring 
a  criminal  intention  to  run  a  blockade, 
where  the  circumstances  leave  no  reasonable 
doubt  of  his  guilty  purpose;  and  in  such 
case  condemnation  will  be  pronounced.  The 
Elmira  Cornelius  v.  United  States  (The 
Cornelius)  3  Wall.  214,  18:  93 
Cited  in  The  Newfoundland,  80  Fed.  108. 

27.  Where  a  vessel  was  chartered  for  a 
voyage  from  New  York  to  Port  Royal  and 
back,  to  be  terminated  at  Port  Royal  at  the 
option  of  the  charterer,  the  supercargo  be- 
ing one  who  had  recently  come  from  the 
States  in  rebellion ;  and,  after  reaching  Port 
Royal,  she  again  cleared  for  New  York,  and 
on  her  return  voyage  ran  past  the  blockad- 
ing vessel  stationed  at  Bull's  Bay,  near 
Charleston,  her  voyage  being  timed  so  as  to 
reach  Bull's  Bay  in  the  night;  and  she  paid 
no  attention  on  being  fired  at  by  the  block- 
ading vessel,  except  to  run  faster,  and,  on 
being  pursued,  was  run  aground  and  cap- 
tured Ave  miles  inside  the  blockading  line, — 
these  facts,  in  connection  with  others,  were 
held  to  establish  the  intention  of  the  vessel 
to  run  the  blockade,  and  that  the  excuse 
of  the  master  that  the  vessel  was  in  a  sink- 
ing condition  was  not  sufficient.  The  El- 
mira Cornelius  v.  United  States  (The  Cor- 
nelius)  3  Wall.  214,  18:  93 

28.  Evidence  that  a  ship,  when  she  left 
Liverpool,  knew  of  the  blockade,  and  had 
no  just  reason  to  suppose  it  had  been  dis- 
continued, and  that  she  was  actually  loaded 
for  a  house  in  the  blockaded  port,  while  her 
papers  contained  no  evidence  of  her  in- 
tention to  enter  that  port  in  any  contin- 
gency, together  with  her  position  near  that 
port  when  captured,  establish  the  fact  that 
the  ship  was  attempting  to  break  the  block- 
ade. The  Cheshire  v.  United  States  (The 
Cheshire)   3  Wall.  231,  18:  175 

29.  Where  the  cargo  was  shipped  with  in- 
tent to  violate  the  blockade,  and  the  owners 
of  the  cargo  intended  that  it  should  be 
transhipped  at  a  neutral  port  into  some  ves- 
sel more  likely  to  succeed  in  reaching  safely 
a  blockaded  port;  and  the  voyage  to  the 
blockaded  port  was,  as  to  cargo,  both  in  law 
and  in  the  intent  of  the  parties,  one  voyage, 
the  liability  to  condemnation,  if  captured 
during  any  part  of  that  voyage,  attached  to 
the  cargo  from  the  time  of  sailing.  The 
Springbok  v.  United  States  (The  Springbok) 
6  Wall.  1,  18:  480 
Cited  In  The  Pedro.  175  U.  S.  866,  44  L.  ed. 

109,  20  Sup.  Ct.  Rep.  138.  * 


3C.  Where  the  only  ground  of  suspicioit 
that  a  violation  of  the  blockade  was  in- 
tended is  the  fact  that  the  vessel,  when 
captured,  was  out  of  her  regular  course,  and 
this  was  sufficiently  accounted  for,  the  de- 
cree of  restitution  was  affirmed.  United 
States  V.  The  Sea  Witch  (The  Sea  Witch) 

6  Wall.  242,  18:786 
Cited  in  The  Diana  (United  SUtes  y.  The  Di- 
ana) 7  Wall.  860,  19  L.  ed.  166. 

Excuses  for  commiulng. 

Excuses  for  Breach  of  Nonintercourse 
Act,  see  Embargo  and  Noninter- 
course, 40-49. 

See  also  supra,   14,  27. 

31.  That  the  master  of  a  vessel  was 
seeking  the  blockading  fleet  with  the  pur- 
pose of  procuring  a  license  to  proceed  on  his 
voyage  is  no  excuse  for  the  violation  of  the 
blockade.  Queyrouze  v.  United  States  (The 
Josephine)  3  Wall.  83,  18:  65 
Cited  in  The  Adula,  176  U.  S.  370,  44  L.  ed. 

510,  20  Sup.  Ct.  Rep.  432 — Morton's  Estate, 
7  Phila.  489,  26  Phila.  Leg.  Int.  140. 

32.  Where  the  vessel  was  actually  warned 
of  the  blockade,  the  fact  that  the  vessel's 
register  was  not  produced  by  either  party 
to  show  a  warning  indorsed  on  it  can  make 
no  difference.     Prize  Cases,  2  Black,  635, 

17:453 

33.  It  is  no  defense  against  an  arrest  for 
attempted  blockade  running  that  the  vessel 
arrested  had  not  been  previously  warned  of 
the  blockade,  nor  that  such  previous  warn- 
ing had  not  been  indorsed  on  her  register. 
The  Admiral  v.  United  States  (The  Admi- 
ral) 3  Wall.  603,  18:58 

34.  A  vessel  may  be  in  such  distress  as  to 
justify  her  in  attempting  to  enter  a  block- 
aded port.  The  case,  however,  must  be  one 
of  absolute  and  uncontrollable  necessity. 
United  States  v.  The   Diana    (The   Diana) 

7  Wall.  354.  19:  165 

35.  A  direction  to  enter  a  blockaded 
harbor,  given  by  the  commanding  officer  of 
one  of  the  blockading  vessels,  which  has 
hailed  an  approaching  ship,  cannot  be  con- 
strued as  a  permission  to  violate  the  block- 
ade, as  such  permission  would  not  be  within 
the  scope  of  his  authority.  The  Adula,  176 
U.  S.  361,  20  Sup.  Ct.  Rep.  432,  44:  505 

b.  What  Can8titute9* 

Order  for  Further  Proof  as  to,  see  Admi- 
ralty. 520. 

Effect  of  Insured  Vessel  Persisting  in  Inten- 
tion to  Enter  Blockaded  Port,  see  In- 
surance, 289. 

Conclusiveness  of  Judgment  to  Show  At- 
tempt to  Enter  Blockaded  Port,  see 
Judgment,  916. 

See  also  supra,  14,  22,  25;  infra,  53,  54; 
Embargo  and  Nonintercourse,  57;  In- 
ternational Law,  4. 

36.  In  prize  cases,  for  violation  of  block- 
ade,  all   reasonable   doubts   should    be   rs- 
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solved  in  favor  of  the  claimant.  Prize 
Cases,  2  Black,  635,  17:469 

OUed  In  The  Carlos  F.  Boees,  177  U.  S.  680, 

44  L.  ed.  939,  20  Sup.  Ct.  Rep.  803— State 

V.   Stromberger,  41   Mo.  365. 

37.  A  vessel  sailing  ignorantly  to  a  block- 
aded port  is  not  liable  to  capture,  under  the 
law  of  nations.  Yeaton  v.  Fry,  5  Cranch, 
335,  3:117 

38.  The  mere  act  of  sailing  to  a  port 
which  was  blockaded  at  the  time  the  voyage 
was  commenced  is  not  an  offense  against 
the  law  of  nations,  but  the  act  of  sailing 
for  such  port  with  the  intention  of  violat- 
ing the  blockade  is  in  itself  illegal.  The 
Admiral  v.  United  States  (The  Admiral), 
3  Wall.  603,  18:  5« 
CHetf  in  The  Newfoundland,  89  Fed.  101. 

39.  Sailing  from  a  neutral  port  with  in- 
tent to  enter  a  blockaded  port,  and  with 
knowledge  of  the  existence  of  the  blockade, 
subjects  the  vessel,  and,  in  most  cases,  its 
cargo,  to  capture  and  condemnation.  Hun- 
ter V.  United  States  (The  Circassian)  2 
Wall.  135,  17:  796 
Cited  in  The  Admiral   (The  Admiral  v.  United 

States)  3  Wall.  615,  18  L.  ed.  60— New  Or- 
leans Mail  Co.  V.  Flanders  (New  Orleans  & 
B.  8.  Mall  Co.  y.  Fernandez)  12  Wall.  184, 
20  L.  ed.  250--The  Pedro.  175  U.  8.  365,  44 
L.  ed.  199,  20  Sup.  Ct.  Reir.  138— The  New- 
foundland, 89  Fed.  101— The  Adala,  89  Fed. 
359. 

40.  An  ulterior  destination  to  a  block- 
aded port  will  infect  the  primary  voyage  to 
a  neutral  port  with  liability  for  intended 
violation  of  blockade.  The  Peterhoff  v. 
United  States  (The  Peterhoff)   5  Wall.  28, 

18:564 
Cited  in  The  Pedro,  176  U.  8.  876,  44  L.  ed. 
203,  20  Sup.  Ct  Rep.  188. 

41.  The  sailing  of  a  vessel  with  a  pre- 
meditated attempt  to  violate  a  blockade  is 
ipso  facto,  a  violation  of  the  blockade,  and 
renders  the  vessel  subject  to  capture  from 
the  moment  she  leaves  the  port  of  depart- 
ure. The  Adula,  176  U.  S.  361,  20  Sup.  Ct. 
Rep.  432,  44:  505 

42.  Trade  between  London  and  Mata- 
moras,  Mexico,  on  the  bank  of  the  Rio 
Grande,  during  the  War  of  the  Rebellion  in 
the  United  States,  even  with  intent  to  sup- 
ply goods  to  Texas  from  that  port,  violated 
no  blockade  and  was  not  unlawful.  The 
Peterhoff  v.  United  States  (The  Peterhoff) 
5  Wall.  28,  18:  564 

43.  Temporary  anchorage  in  waters  oc- 
cupied by  the  blockading  vessels  does  not 
justify  capture,  in  the  absence  of  other 
grounds.  United  States  v.  The  Teresita 
(The  TeresiU)   5  Wall.  180,  18:  627 

Approach!  nir  blockaded  port. 

44.  The  official  letter  of  the  British  min- 
ister, announcing  the  blockade  of  the  island 
of  Curacoa,  but  declaring  that  it  may  pos- 
sibly be  confined  to  certain  ports,  and  that 
a  vessel  approaching  a  port  for  inquiry  may 


be  warned  before  capture,  is  sufficient  to 
justify  the  innocent  approach  of  a  vessel 
toward  the  port  of  Amsterdam  for  inquiry. 
Maryland  Ins.  O.  v.  Wood,  7  Cranch,  402, 

3:385 

45.  Where  a  vessel  having  an  assorted 
cargo  for  sale  and  use  by  the  house  of  the 
owners  in  Savannah,  one  of  whom  resided 
there  and  the  other  in  England,  when  she 
left  Liverpool,  knew  of  the  blockade  of  the 
port  of  Savannah,  and  had  no  reason  to 
suppose  it  had  been  discontinued,  the  ap- 
proach of  the  vessel  to  the  mouth  of  the 
blockaded  port  for  inquiry  was  itself  a 
breach  of  the  blockade,  and  subjected  both 
vessel  and  cargo  to  seizure  and  condemna- 
tion. The  Cheshire  v.  United  States  (The 
Cheshire)  3  Wall.  231,  18:  175 

46.  A  neutral  has  no  right  to  take  volun- 
tarily a  position  in  the  immediate  presence 
of  the  blockading  fleet,  from  which  mer- 
chandise might  be  easily  introduced  into 
the  blockaded  region.  Under  such  circum- 
stances, capturing  and  sending  in  for  adju- 
dication was  fully  warranted;  but  some- 
thing more  must  be  proved  to  make  the  ves- 
sel liable  to  condemnation.  United  States 
V.  The  Dashing  Wave  (The  Dashing  Wave) 
5  Wall.  170,  18:  622 
United  States  v.  The  Science  (The  Science) 

5  Wall.  178,  18:  625 

The  Volant  v.  United  States  (The  Volant) 

5  Wall.  179,  18:  626 

licaving  blockaded  port. 

47.  A  blockade  does  not,  according  to 
modern  usage,  extend  to  a  neutral  vessel 
found  in  port,  or  prevent  her  coming  out 
with  the  cargo  which  was  on  board  when 
the  blockade  was  instituted.  Olivers  v. 
Union  Ins.  Co.  3  Wheat.  183,  4:  365 
Cited   in    The    Hiawatha,   Blatchf.    Prize   Cas. 

19,  Fed.  Cas.  No.  6,451 — ^United  States  v.  The 
Tropic  Wind,  2  Hayw.  &  W.  885.  Fed.  Cas. 
No.  16,541a — United  States  v.  The  Tropic 
Wind,  6  D.  C.  360  Appx. 

48.  Where  a  voyage  was  begun  after  the 
expiration  of  the  tim^  allowed  for  neutrals 
to  leave 'the  enemy's  [K>rt,  although  due  to 
the  difficulty  of  procuring  a  tug  to  tow  the 
vessel  out  to  sea,  such  vessel  was  guilty  of 
a  breach  of  the  blockade,  and  the  cargo 
must  share  the  fate  of  the  vessel.  Prize 
Cases,  2  Black,  635,  17:  459 

49.  A  vessel,  having  full  previous  knowl- 
edge of  the  time  wnen  a  blockade  com- 
mences, is  liable  to  capture  for  failing  to 
leave  port  within  the  required  time,  with- 
out warning  from  the  commander  of  the 
blockading  squadron.  Prize  Cases,  2  Black, 
635,  17: 459 

50.  The  seizure  of  a  vessel  attempting  to 
leave  a  blockaded  port  is  warranted  al- 
though the  entries  in  the  log  state  and  offi- 
cers testify  that  no  blockading  vessels  were 
in  sight.  The  Andromeda  v.  United  States 
(The  Andromeda)  2  Wall.  481,  17:  849 
Cited  in  The  Adnla,  89  Fed.  360. 
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e.  Effect  of  Breach* 


Effect  of  Amnesty  Proclamation  to  Extin- 
guish Liability  for  Running  Blockade, 
see  Pardon  and  Amnesty,  41. 

51.  If  a  ship  has  contracted  guilt  by  a 
breach  of  blockade,  the  offense  is  not  dis- 
charged imtil  the  end  of  the  return  voyage. 
The  Wren  v.  United  States  (The  Wren)  6 
Wall.  582,  18:  876 

Liability  to  capture  or  condemnation. 

See  also  supra,  11,  24-30,  36-50;  Em- 
bargo and  Nonintercourse.  119a; 
International  Law,  4;  Prize  and 
Capture,  85,  86. 

52.  Whether  or  not  a  vessel  may  be  con- 
demned for  breach  of  blockade  is  to  be  de- 
termined by  the  treaty  between  the  bel- 
ligerent and  the  nation  to  which  the  ship 
belongs.     Fitzsimmons  v.  Newport  Ins.  Go. 

4  Cranch,  185.  2:  591 
Cited  in  The  Empress,  Blatchf.  Prise  Cas.  170, 

Fed.  Caa.  No.  4,477. 

53.  Sailing  for  a  blockaded  port  with 
knowledge  of  the  blockade  subjects  a  ves- 
sel to  the  risk  of  capture.    Yeaton  v.  Fry, 

5  Cranch,  335,  3:  117 
Cited    in    The    Circassian    (Hnnter   v.    United 

States)  2  Wall.  161,  17  L.  ed.  800— The 
Adnla.  176  U.  S.  370,  44  L.  ed.  609,  20  Sap. 
Ct.  Rep.  432 — ^Tbe  Circassian,  Fed  Cas.  No. 
2,727 — ^United  States  v.  129  Packages,  2  Am. 
L.  Beg.  N.  S.  424,  Fed.  Cas.  No.  16,941. 

54.  Where  the  evidence  shows  that  a  ves- 
lel  was  purchased  and  sailed  with  intent  to 
break  the  ulockade,  she  must  be  condemned. 
United  States  v.  The  Pearl  (The  Pearl)  5 
Wall.  574,  18:  677 
Cited  in  The  Pearl,  Fed.  Cas.  No.  10,874. 

55.  The  only  penalty  annexed  to  the 
breach  of  a  blockade  is  the  forfeiture  of 
vessel  and  cargo,  when  taken  in  delicto.  The 
Wren  v.  United  States  (The  Wren)  6  Wall. 
582,  18: 876 

56.  Where  the  original  destination  of  the 
ship  was  to  a  blockaded  port,  or  to  an  in- 
termediate port  with  intent  to  send  forward 
the  cargo  by  transshipment,  the  ship  was 
liable  to  condemnation  for  attempted  breach 
of  blockade  by  sailing  with  such  purpose. 
Haigh  V.  United  States  (The  Bermuda)  3 
Wall.  514.  18:  200 
Cited  In  The  Pedro.  175  U.  S.  365,  44  L.  ed. 

199,  20  Sup.  Ct.  Rep.  138. 

57.  A  vessel  which  has  a  knowledge  of 
the  existence  of  a  blockade  is  liable  to  cap- 
ture if  she  attempts  to  enter  the  blockaded 
port  in  violation  of  the  blockade  regula- 
tions. The  Admiral  v.  United  States  (The 
Admiral)  3  Wall.  603,  18:  58 
Hunter  v.  United  States    (The  Circassian) 

2  Wall.  135,  17:  796 
The  Baigorry  v.  United  States    (The  Bai- 

goriT)    2  Wall.  474,  17:880 

The  Herald  v.  United  States   (The  Herald) 

3  Wall.  768,  18:  135 
Cited  In  The  Adala,  176  V.  S.  370,  44  L.  ed. 

510,  20   Sup.  Ct.   Rep.  432>-The  Newfound- 
land, 89  Fed.  104. 


58.  A  ship  and  cargo  belonging  to  neu- 
trals resident  are  liable  to  be  condemned  aa 
enemy's  property  when  employed  in  enemy's 
trade,  and  in  attempting  to  violate  the 
blockade,  and  to  elude  visitation  and  search. 
The  Baigorry  v.  United  SUtes  (The  Bai- 
gorry)  2  Wall.  474,  17:  880 

59.  Where  a  vessel  and  her  cargo  wm« 
equally  involved  in  the  attempt  to  violate 
the  blockade,  bo£h  were  rightfully  captured. 
The  Herald  v.  United  SUtes  (The  Herald) 
3  Wall.  768,  18:  135 

60.  Violation  of  blockade  by  the  master 
alTects  the  ship.  The  Wm.  Bagaley  v. 
United  States  (The  William  Bagaley)  5 
Wall.  377,  18:  583 

61.  The  liability  of  the  property  captured, 
for  breach  of  blockade,  is  irrespective  of  the 
status  domicilii,  guilt,  or  innocence  of  the 
owner.  The  Grey  Jacket  v.  United  States 
(The  Gray  Jacket)   5  Wall.  342,       18:  646 

62.  If  the  cargo  is  the  property  of  the 
owners  of  a  ship  condemned  for  breach  of 
blockade,  the  cargo  must  follow  the  fate  of 
the  ship.  The  Wm.  Bagaley  v.  United 
States  (The  William  Bagaley)  5  Wall.  377. 

18:  583 

63.  Merchant  vessels  are  bound  by  the 
laws  of  the  ports  they  visit,  both  in  war 
and  in  peace.  A  vessel  entering  a  block- 
aded port  in  the  United  States,  during  the 
war  of  the  rebellion,  is  bound  by  the  terms 
of  a  proclamation  regarding  the  blockade. 
Where  a  vessel  was  detained  until  she 
should  remove  certain  articles  deemed  con- 
traband, and  elected  to  remain,  no  damages 
for  detention  can  be  recovered  under  tho 
law  of  nations,  or  the  treaty  with  Prussia. 
United  States  v.  Diekelman,  92  U.  8.  520. 

23:742 


X.  Rights^    JhUieSy    and    lAahOUie^    of 

Neutrals. 

See  also  supra,  5,  46-48,  58. 

64.  Neutrals  have   a  right  to   enter  the 

ports   of  a  friendly  nation  for  trade   and 

commerce,  but  must  recognize  the  rights  of 

a  belligerent  to  blockade  the  ports  of  the 

enemy.    Prize  Cases,  2  Black,  635,     17:  459 

Cited  In  The  Admiral  (The  Admiral  v.  United 

States)  8  Wall.  616,  18  L.  ed.  60— The  Adnla 

176  U.  8.  370,  44  L.  ed.  610,  20  Sup.  Ct.  Bep. 

482— The  Delta,  Blatchf.  Prise  Cas.  134,  F^d. 

Cas.  No.  3,777 — Dole  v.  New  England  Mat. 

Ins.  Co.  2  Cliff.  422.  Fed.  Cas.  No.  3.966 — 

The  Empress,  Fed.  Cas.  No.  4,478 — Tbe  Mary 

Clinton,   Blatchf.  Prise  Cas.  658,  Fed.   Caa. 

No.  9,203 — Tbe  Peterhoff,  Blatchf.  Prize  Caa. 

549,    Fed.   Cas.   No.    11,024 — ^Ilie   Revere,   1 

Sprafpie,    117,    Fed.    Cas.    No.    11,716 — ^Tbe 

Springbok,  Blatchf.  Prise  Cas.  462,  Fed.  Cu. 

No.  13,264. 


BLOWING  UP  BtJIl4DINGS. 

Liability  for  Buildings  Destroyed  to  Cheek 
Fire,  see  Municipal  Corporations,  16S» 
156. 


BLUE  BOOK— BONA  FIDE  HOLDER. 
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BliUX:  BOOK. 

Of  Navy,  Repeal  of,  by  Red  Book,  Bee  Army 
and  Navy,  148. 


»•» 


BOARDS. 

Validity  of  Bonds  Signed  by  Majority  of, 
see  Bonds,  321. 

Due  Process  in  Proceedings  Before,  see  Con- 
stitutional  Law,   IV.   b,   8,   o,    (4). 

Delegation  of  Power  to,  see  Constitutional 
Law,  159-161. 

Frooeedings  of,  as  Due  Process,  see  Constitu- 
tional Law,  417,  418. 

Protection  of,  by  Provision  Against  Impair- 
ing Contract  Obligations,  see  Constitu- 
tional Law,  1041. 

Citizenship  for  Purpose  of  Federal  Jurisdic- 
tion, see  Courts,  667,  668. 

Kules  of  Board  of  Stock  Exchange,  see  Ex- 
changes, 2.  ' 

Handamus  to,  see  Mandamus,  II.  d. 

Of  Audit  for  District  of  Columbia,  see  Dis- 
trict of  Columbia,  38,  43. 

Of  Public  Works  of  District  of  Columbia, 
see  District  of  Columbia,  39-44,  50-52. 

.Of  Health,  Authority  of,  see  Health,  2. 

Of  Liquidation,-  Right  to  Injunction 
Against,  see  Constitutional  Law,  1115. 

Of  Registration  in  Medicine;  Whether  Acts 
Reviewable,  see  Courts,  78. 

Of  Equalization,  see  Taxes,  III.  e. 

1.  The  rule  that  authority  given  jointly 
to  several  persons  must  be  used  jointly  to 
validate  their  acts  is  not  applicable  to  pub- 
lic agents,  clothed  with  public  authority,  for 
they  may  act  by  a  majority.  Cooley  v. 
O'Connor,  12  Wall.  391,  20:446 
Cited  In  Columbia  v.  Canca  Co.  190  u.  8.  528, 

47  L.  ed.  1163,  23  Sup.  Ct.  Rep.  704— Lee 
V.  Kaufman,  8  Hnghes,  160,  Fed.  Cas.  No. 
8,192 — People  e»  rel.  Crawford  v.  Lotbrop,  8 
Colo.  458— Hill  V.  Vanderpool,  15  Fla.  129 — 
Billings  V.  Stark,  15  Fla.  803 — State  v.  Ner- 
land,  7  S.  C.  N.  S.  251— Carolina  Siv.  Bank 
V.  Evans,  28  S.  C.  528,  6  S.  B.  821— SUte 
€0  ret.  Abbeville  County  v.  McMillan,  52  S. 
C.  72,  29  S.  B.  540 — Cowan  v.  March,  97 
Tenn.  598,  84  L,E.A.  540,  87  8.  W.  SOS- 
Carroll  V.  Alsnp.  107  Tenn.  271.  64  8.  W. 
193 — Ferris  v.  Kimble,  75  Tex.  479,  12  S.  W. 
e89— First  Nat.  Bank  v.  Mt.  Tabor,  52  Vt 
08,  86  Am.  Rep.  734. 

2.  The  board  of  loan  commissioners 
created  under  Ariz.  Rev.  Stat.  1887,  J  2039, 
though  that  statute  was  amended  and  ap- 
proved by  the  act  of  Congress  of  June  25, 
1890  (26  Stet.  at  L.  175,  chap.  614),  derive 
their  authority  from  the  territory,  and  not 
from  Congress,  and  they  are  therefore  sub- 
ject to  the  general  provision  of  Ariz.  Rev. 
Stat.  IT  2932,  subd.  2,  which  provides  for 
action  by  a  majority  of  three  or  more  public 
officers  to  whom  a  joint  authority  is  given. 
Schuerman  v.  Arizona,  184  U.  S.  342,  22 
Sup.  Ct.  Rep.  406,  46:  580 
Cited  in  Mnrpby  v.  Utter,  186  TJ.  8.  110.  46  L. 

td.  1078,  22  Sap.  Ct.  Rep.  77ft— Ackley  v. 
Perrin,  10  Idaho,  539,  79  Pac.  192. 

3.  Where  a  statute  or  an  ordinance  pro- 


vides for  stated  meetings  of  a  board,  d^ig- 
nates  the  place  therefor,  and  dir^ts  that  all 
persons  interested  in  the  matter  shall  be 
heard  before  it,  it  is  implied  thereby  that 
some  suitable  notice  shall  be  given  to  the 
parties  interested.  Paulsen  v.  Portland,  149 
U.  S.  30,  13  Sup.  Ct.  Rep.  750,  37:  637 

4.  A  statute  making  the  Secretaries  of  the 
Navy,  Treasury,  and  War  Departments  a 
board  of  commissioners  for  administering 
the  fund  for  Navy  hospitals,  and  giving 
some  general  directions  as  to  the  way  the 
fund  is  to  be  employed,  without  prescribing 
the  mode  or  manner  of  transacting  the  busi- 
ness, does  not  require  the  proceedings  of  the 
board  to  be  in  writing.  United  States  v. 
Fillebrown,   7   Pet.   28,  8:  596 

Cited  In  Driftwood  Valley  Turnp.  Co.  v.  Bar- 
tholomew, 72  Ind.  241 — ^Taylor  v.  Oriswold, 
14  N.  J.  L.  241,  27  Am.  Dec.  33. 


BOARDS  OF  TRADE. 

Membership  as  Assets  in  Bankruptcy,  see 

Bankruptcy,   104,   119,  120. 
Judicial  Notice  of  Course  of  Business,  see 

Evidence,  107. 
Rules  and  Regulations  of,  as  Evidence,  see 

Evidence,  1393. 
Injunctive  Relief  against  Misuse  of  Market 

Quotations  Supplied  imder  Contract,  see 

Injunction,  25. 
Validity   of    Contracts    of    to    Limit    Com- 

mimication  of  Market  Quotations,  see 

Monopoly  and  Combinations,  8. 
Question  of  Law  or  Fact  as  to  Substitution 

of  Contract  Under  Rules,  see  Trial,  436. 
Stamp  Tax  on  Sales,  see  Internal  Revenue, 

34,  40,  233,  234. 
See  also  Ebcchanges,  1. 


BODT  POIilTIO. 

Nature  of  United  States,  see  United  States, 
4,  5. 


BOIIiER. 

Explosion  of.  Liability  for  Injury  by,  see 
Shipping,  253. 


BONA    FIDE    CIjAIMS. 

To  Public  Lands,  see  Public  Lands,  I.  g. 


BONA  FIDE  HOLDER. 

Of  Municipal  Bonds,  see  Bonds,  V.  1. 
Of  Corporate  Bonds,  see  Bonds,  147-155. 
Of  State  Bonds,  see  Bonds,  573,  575;  Com- 
promise and  Settlement,  31. 
Of  Check,  see  Banks,  117;  Checks,  IV. 
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Of  Coupons,  see  Coupons,  19. 

Of  ReceiverV  Certificates,  see  Receivers,  169, 
170. 

Defense  to  Foreclosure  Suit  by,  see  Mort- 
gage, 340,  343. 

Decree  on  Foreclosure  by,  see  Mortgage,  362. 


BONA  FIDE  POSSESSOR. 

Allowance  for  Mesne  Profits  Against,  see 
Ejectment,  VI. 

Allowance  for  Improvements  to,  see  Eject- 
ment, VII. 


^•» 


BONA  FIDE  PURCHASER. 

Of  Bill  of  Lading,  see  Bills  of  Lading,  11, 
12.  14,  16,  19;  Estoppel,  90. 

Of  Bill  or  Note  Generallyf  s^  Bills  and 
Notes,  V.  a,  2,  V.  b. 

Of  Note  Secured  by  Mortgage,  see  Mortgage, 
243. 

Of  Bond  Generally,  see  Estoppel,  265. 

Of  Stolen  Grovernment  Bonds,  see  Bonds, 
603. 

Of  Stock  Certificate,  see  Corporations,  487- 
489. 

Of  Forfeited  Goods,  see  Duties,  593,  600; 
Embargo  and  Nonintercourse,  38. 

Of  Real  Property,  see  Evidence,  699. 

Of  Property  Forfeited  for  Illicit  Distilling, 
see  Internal  Revenue,  304,  306-311. 

Of  Municipal  Warrants  and  Certificates,  see 
Municipal  Corporations,  91,  92. 

Of  Land,  Effect  of  Notice  from  Possession 
and  Bona  Fides,  see  Notice,  III. 

Of  Goods  Illegally  Captured,  t»ee  Prize  and 
Capture,  186,  253. 

Of  Timber  Lands  from  Fraudulent  Entry- 
man,  see  Public  Lands,  867-871. 

Of  Personal  Property,  see  Sale,  III.  e. 

Of  Trust  Property,  see  Trusts,  V. 

At  Sale  under  Confiscation  Act,  see  Confis- 
cation  and   Sequestration,   87a. 

At  Administrator's  Sale,  see  Executors  and 
Administrators,  245. 

At  Judicial  Sales,  see  Judicial  Sale,  85-99. 

On  Foreclosure  Sale,  see  Mortgage,  526a. 

Knowledge  of  Fraud  as  Overcoming  Val- 
uable Consideration,  see  Bankruptcy, 
141. 

Suit  to  Quiet  Title  to  Land  of,  see  Cloud  on 
Title,  49. 

Contribution  by,  see  Contribution,  1. 

Under  Fraudulent  Judgment  as  Precluding 
Relief  therefrom,  see  Equity,  254,  255. 

Availability  of  Estoppel  to,  see  Estoppel,  40. 

Estoppel  As  Against,  see  Estoppel,  174,  265. 

Notice  of  Outstanding  Equitable  Title,  see 
Evidence,  240. 

Presumption  in  Favor  of  Purchaser  of  Pub- 
lic Land,  see  Evidence,  495. 

Presumption  as  to  Holder  of  Commercial 
Paper,  see  Evidence,  649-654. 

From  Personal  Representative,  see  Execu- 
tors and  Administrators,  66-70,  72,  73. 

From  one  to  whom  Factor's  Clerk  has 
Transferred  Property  without  Author- 
ity, see  Factors,  25. 


Garnishment  of  Amount  Dae  on  Note  as 
against,  see  Garnishment,  13. 

As  to  Good  Faith  of  Transferee  from 
Debtor,    see    Fraudulent    Conveyances, 

rv. 

From  Railroad,  of  Land  Granted  to  it,  see 
Public  Lands,  331-342. 

Enforcement  of  Lien  of  Local  Improvement 
Reassessment  against,  see  Public  Im- 
provements, 19. 

Pending  Suit,  see  Lis  Pendens,  II. 

Under  Patent  or  Grant  of  Public  Lands,  see 
Public  Lands,  1127-1132. 

Record  as  Notice,  see  Real  Property,  II.  d. 

Trustee  in  Bankruptcy  as,  see  sale,*  87. 

As  to  Bonds  Transferred  by  Rebellious 
State,  see  States,  358-362. 

Question  of  Law  or  Fact  as  to  Good  Faith, 
see  Trial,  250. 

Question  of  Law  or  Fact  Respecting,  see 
Trial,  VI.  c.  8. 

Question  of  Law  or  Fact  as  to  Knowledge 
of  Fraud,  see  Trial,  279,  280. 

Special  Finding  as  to  Transfer  of  Coupons, 
see  Trial,  893. 

Duty  of  Purchaser  to  Look  After  Applica- 
tion of  Purchase  Money,  see  Tnista, 
225a;  Wills,  251a,  251b. 

Under  Contract  for  Sale  of  Land,  see 
Vendor  and  Purchaser,  IV. 

Without  Knowledge  of  Will,  see  Wills,  34. 

Rights  of  to  Improvements,  see  Improve- 
ments, 7-10. 

Rights  of  as  Against  Unrecorded  Deed,  see 
Real  Property,  91-102. 

Rights  of  as  Against  Vested  Ditch  and 
Water  Rights,  see  Waters,  167. 

Protection  of  Against  Testimony  of  Party 
to  Negotiable  Instrument  to  Invalidate 
It,  see  Witnesses,  37-42. 


BONA  FIDE  SETTLERS. 

On   Public   Lands,   see   Public  Lands,   253- 
256. 


BONDED  WAREHOUSES. 

Forfeiture  for  Removal  of  Distilled  Spirits, 
see  Internal  Revenue,  313-315. 

Taxation  of  Distilled  Spirits  in,  see  Internal 
Revenue,  IIL  j,  1,  c. 

Taxation  of  Tobacco  Stored  in  Export 
Bonded  Warehoiise,  see  Internal  Reve- 
nue, 163,  166. 

State  Taxation  of  Liquors  in,  see  Taxes,  313. 


♦♦ 


BOND  FOR  TITLE. 

As  Color  of  Title,  see  Adverse 

100a. 
Presumption  of,  see  Ejectment,  28. 
By  Married  Woman,  see  Husband  and  Vn§t. 

86. 
Illegality  of,  see  Contracts,  398. 


BONDHOLDERS;  BONDS. 
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Release  of  Sureties  on,  see  Principal  and 
Surety,  69. 

See  also  Bonds,  17,  18;  Vendor  and  Pur- 
chaser, 47,  48. 


BOXDHOIiDERS. 

Right  to  Appeal  in  Suit  bv  Mortgage  Trus- 
tee, see  Appeal  and  Error,  2404,  2415. 

Right  of  Part  of  Bondholders  to  Sue  in  Fed- 
eral Courts  by  Omitting  Dissenting 
Bondholders,  see  Ck>urts,  754. 

Conclusiveness  on,  of  Judgment  against 
Trustees,  see  Judgment,  798,  799,  808- 
810. 

Rights  and  Liabilities  of  under  Mortgage, 
see  Mortgage,  II.  c. 

As  Parties  to  Foreclosure  Suit,  see  Mort- 
gage, 325-329. 

Subrogation  of,  see  Subrogation,  22. 

In  General,  see  Bonds. 


#•» 


BONDS. 

I.  In  Oeneral;  for  Private  Obliga- 
tions,  1-24. 
II,  Official  and  Other  Bonda  to  Gov- 
emmentf  2S'11S. 
a.  In  Oeneral,  26'29a. 
h.  Validity  and  LiahUity  OeneraU 

IVj  aO'9S. 
c.  Defenses,  99- US. 
Ill,  Bonda  for  Fidelity  of  Employee  or 

Corporate  Officer,  119'12ed. 
IV,  Bonds    of   Private    Corporations, 
127-68, 
V.  Municipal    a$%d    Ctnmty     Bonds, 
159-&71, 
a.  In  Oeneral,  169-70, 
h.  Authority  to  Issue^    y71-266, 

1.  In  Oeneral,  171-89, 

2.  For   What  Purpose,    190- 

249, 
8.  Validity    of    Statutes    Au- 
thorizing Issue;  Repeal, 
260-266. 

c.  Form,    Conditions,  and  Limi- 

tations, 266-92, 

d.  Elections    Authorizing,     298- 

320. 

1.  Necessity  of  Election,  298- 

802. 

2.  Sufficiency   and  Begulari- 

ity  of  Election,   808-20. 

e.  Formal    Requisites;   Registra- 

tion, 821-8. 
/.  What  Officers  must  Act,  829- 

40, 
g,  FaHoi4«    Irregularities,     841- 

66, 
h.  CtmcluMveness  of  Official  Cer- 
tificate, 867-67, 
i.  Estoppel,  868-440. 

1.  In  Oeneral,  868-87, 

2.  By  Recitals,  388-440. 

j.  Ratification;  Validating,  441- 

63. 
Tc,  NegotiahUity,   464-72, 


I,  Bona  Fide  Holders,  478-640, 

1,  Who  Are,  478-608. 

a.  In  Oeneral,  473-90, 

b.  Notice    of    Infirmities, 

Conditions,  etc,,  491- 
608. 

2.  Rights  of,  609-40. 

m.  Actions  and  Defenses;  Reme- 
dies, 641-67, 
n.  Recovering    Money    Paid    for 
Illegal  Bonds,  668-71, 
VI.  State  and  Territorial  Bonds,  672- 

90. 
VII.  United  States  Bonds,   691-608. 

For  Release  of  Vessel  or  Property  in  Admi- 
ralty, see  Admiralty,  III.  e. 

On  Appeal,  see  Appeal  and  Error,  IV.  i;  XI. 

Bail  Bond,  see  Bail  and  Recognizance. 

Bottomry  and  Respondentia  Bonds,  see  Bot- 
tomry and  Respondentia. 

Guaranteed,  see  Corporations,  514. 

For  Costs,  see  Costs  and  Fees,  I.  g;  Infants, 
51. 

Under  Embargo  and  Nonintercourse  Act,  see 
Embargo  and  Nonintercourse,  V. 

Of  Executor  or  Administrator,  see  Executors 
and  Administrators,  IV.  h,  2. 

Of  Guardian,  see  Guardian  and  Ward,  III. 

Injunction  Bond,  see  Injunction,  II.  c. 

For  Good  Behavior  of  Auctioneers,  see 
License,  19. 

For  Release  from  Mechanics'  Lien,  see  Me- 
chanics' Liens,  42. 

On  Removal  of  Cause,  see  Removal  of 
Causes,  VI.  e. 

In  Replevin,  see  Replevin,  II.  b. 

In  Limited  Liability  Proceeding,  see  Ship- 
ping,  417. 

For  Title,  see  Bond  for  Title. 

Abatement  of  Action  to  Compel  Surrender 
of,  see  Abatement  and  Revival,  5. 

Appropriate  Remedy  for  Conversion  of,  see 
Action  or  Suit,  49. 

Erasure  and  Interlineations  in,  see  Altera- 
tion of  Instruments,  21,  22,  27. 

Of  Confederacy,  Federal  Question  as  to,  see 
Appeal  and  Error,  III.  d,  9,  h,   (11). 

Jurisdictional  Amount  on  Appeal,  see  Ap- 
peal and  Error,  399a,  535,  536. 

To  Secure  Amount  of  Award,  see  Arbitra- 
tion, 20. 

Assignability  of,  see  Assignment,  1. 

Assignment  of,  see  Assignment,  16,  43. 

Rights  of  Assignee  of,  see  Assignment,  59, 
61. 

As  Subject  of  Foreign  Attachment,  see  At- 
tachment, 33. 

On  Attachment,  see  Attachment,  66-72. 

Lien  of  Attorney  on,  see  Attorneys,  86. 

Special  Deposit  of,  in  Bank,  Liability  for 
Loss,  see  Banks,  108-110. 

Bank  as  Payee's  Agent  for  Collection  of, 
see  Banks,  149. 

Banker's  Lien  on,  see  Banks,  190. 

Authority  of  National  Bank  to  Retain,  see 
Banks,  333. 

What  Law  Governs,  see  Conflict  of  Laws,  I. 
b,  2,  b. 
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Impairment  of  Obligations  of  Contract  as 
to,  see  Constitutional  Law,  IV.  g,  2,  o, 
(6);  IV.  g.  4,  g,  (6),  (7). 

Sealed  Instrument  Imported  bj  Term,  see 
Contracts,  7. 

Contingent  Agreement  not  to  Enforce,  see 
Contracts,  309. 

Merger  of  Simple  Contract  into,  see  Con- 
tracts, 352,  353,  355,  356. 

Validity  in  Part,  see  Contracts,  366. 

Validity  of  Agreement  not  to  Enforce,  see 
Contracts,  368. 

Coupons  on,  see  Coupons. 

Measure  of  Damages  on,  see  Damages,  VI. 
b.  4. 

Measure  of  Damages  for  Failure  to  Deliver, 
see  Damages,  240. 

Action  of  Debt  on,  see  Debt,  11. 

Estoppel  by,  see  Estoppel,  II. 

Estoppel  to  Question  Validity,  see  Estoppel, 
212. 

Estoppel  of  Pledgeor  by  Indorsing  to  Bearer, 
see  Estoppel,  265. 

JSstoppel  of  Obligee  in,  see  Estoppel,  226. 

Proof  of  Execution,  see  Evidence,  1044. 

Compliance  with  Bond  Given  in  Pursuance 
of  Marriage  Settlement,  see  Husband 
and  Wife,  116. 

Incompetency  of  Magistrate  Who  is  Surety 
on,  to  Discharge  Insolvent  Debtor,  see 
Imprisonment  for  Debt,  6. 

Indictment  for  Embezzlement  of  by  Bank 
Officer,  see  Indictment,  etc.,  98. 

Interest  on  Generally,  see  Interest,  10,  11. 

Interest  on  Coupons  Attached  to,  see  In- 
terest, 15-21. 

When  Interest  Begins  to  Run  on,  see  In- 
terest, 103-110. 

Hate  of  Interest  on,  see  Interest,  151. 

Suspension  of  Interest  on,  see  Interest,  167, 
172. 

Admissibility  of  Joint  Bond  on  Proof  of 
Execution  by  One  Obligor,  see  Evidence, 
988. 

Continuing  Suit  Against  Other  Obligors 
after  Judgment  by  Confession  against 
one,  see  Joint  Creditors  and  Debtors,  2. 

Suit  against  one  or  all  of  Obligors,  see 
Parties,  264,  265. 

Joint  or  Several  Judgment  Against  Prin- 
cipal and  Surety,  see  Judgment,  27,  28. 

Conclusiveness  of  Judgment  on,  see  Judg- 
ment, 556-567,  723-726,  749,  750. 

Merger  of,  into  Judgment,  see  Judgment, 
1117. 

Arrest  of  Judgment  on,  see  Judgment,  1181. 

Lien  on,  see  Liens,  13,  14. 

Laches  as  Bar  to  Cancelation  or  Reforma- 
tion of,  see  Limitation  of  Actions,  76. 

Limitation  of  Actions  on,  see  Limitation  of 
Actions,  257,  276-279,  333-335,  455, 
456,  594,  607,  621. 

Representing  Lottery,  see  Lottery,  6,  7. 

Assignor  as  Party  to  Foreclosure  Suit,  see 

Mortgage,  334. 
Right  on  Giving,  to  Discharge  from  Arrest 

on  Writ  of  Ne  Exeat,  see  Ne  Exeat. 
Who  may  Sue  upon,  see  Parties,  21. 
Waiver  of  Defect  of  Parties  in  Action  on, 
see  Pleading,  49.  | 


Copy  of  BB  Part  of  Pleadings,  see  Pleading, 
72. 

Judgement  for  Want  of  Affidavit  of  Defense 
in  Action  on,  see  Pleading,  84. 

Oyer  in  Action  on,  see  Pleadine,  302,  307, 
308. 

Sufficiency  of  Allegations  in  Action  on,  see 
Pleading,  503-511,  610,  624,  871-873. 

Sufficiency  of  Plea  in  Action  on,  see  Plead- 
ing, III.  h,  6. 

Necessity  of  Allegations  by  Defendant  in 
Action  on,  see  Pleading,  688-690. 

Plea  of  Set-off  in  Action  on,  see  Pleading, 
836,  837. 

Rights  of  Pledgeor  of,  as  against  Pledgee, 
Pledge,  45. 

Release  of  Surety  on  Contractor's  Bond, 
Principal  and  Surety,  60. 

Liability  and  Release  of  Sureties  on  Gener- 
ally, see  Principal  and  Surety. 

Breach  of  Bond  Given  under  Prize  Act,  see 
Prize  and  Capture,  39. 

Reformation  of,  see  Reformation  of  Instru- 
ments, 4,  21-23. 

Removal  of  Cause  on  Filing  of,  see  Re- 
moval of  Causes,  404,  406-412. 

Liability  of  Seller  of,  see  Sale,  122. 

Availability  of  to  Assignee  as  Set-off,  see 
Set-Off  and  Counterclaim,  42. 

Right  of  Set-Off  in  Action  on,  see  Set-OfT 
and  Counterclaim,  42,  54,  64,  94,  95. 

Mode  of  Transfer  of  Bonds  Owned  by  State, 
see  States,  155. 

Whether  Negotiation  of  Bond  is  Sale  or 
Loan  as  a  Question  of  Fact,  see  Trial, 
440b. 

Instruction  as  to  Advances  Under,  see 
Trial,  666. 

Usury  in,  see  Usury,  21,  38,  106,  110. 

Competency  of  Principal  as  Witness  for 
Surety,  see  Witnesses,  122,  130. 

Competency  of  Surety  as  Witness,  see  \^t- 
nesses,  131. 


/.  In  General;  far  Private  OTfUgaiianm. 

Parol  Evidence  as  to  Date  of  Acceptance, 
see  Evidence,  1712. 

Indorsement  of  Credits  as  Evidence  of  Ae> 
knowledgment  to  Remove  Bar  of  Limi- 
tations, see  Evidence,  2022. 

Requisites  of  Validity  of  Forthcoming  Bond, 
see  Execution,  80. 

Bond  as  Payment,  see  Pa3rment,  5S^. 

Necessity  of  Denying  Execution,  see  Plead- 
ing, 689,  690. 

1.  Qwgrey  whether  making  bonds  payable 
to  a  corporation  or  assigns  complies  with  a 
statute  directing  bonds  to  be  made  payable 
to  a  person  or  order.  Koshkonong  v.  Burton, 
104  U.  S.  668,  26:  886 
Cited  in  Armstrong  v.  Mntaal  L.  Ins.  Co.  20 

Blatchf.  497,  11  Fed.  576. 

2.  If  a  bond  be  not  lodged  at  the  place 
designated  for  payment,  and  the  obligor  is 
there  at  its  maturity  with  the  funds  to  pay 
it,  he  is  not  responsible  for  future  costs  of 
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•uit  or  for  interest.    Ward  v.  Smith,  7  Wall. 
447.  19: 207 

Cited  in  Carr  ▼.  State,  127  Ind.  214,  11  L.R.A. 
374,  22  Am.  St.  Rep.  624,  26  N.  E.  778— 
Chapman  v.  Wairner,  1  Neb.  (Unof.)  496,  06 
N.  W.  412 — Adams  v.  Hackenaack  Improv. 
Commission,  44  N.  J.  L.  647,  43  Am.  Rep. 
406. 

3.  When  principal  and  surety  are  bound 
jointly  and  severally  on  a  bond  expressly 
admitting,  on  the  face  of  the  instrument, 
that  all  are  principals,  the  surety  cannot 
aver  by  pleading  that  he  is  surety  only. 
Sprigg  y.  Bank  of  Mt.  Pleasant,  10  Pet.  257, 

9:416 
Cited  in  Sprigg  v.  Bank  of  Mt.  Pleasant,  1  Mc- 
Lean, 387,  Fed.  Cas.  No.  13,257 — Pollard  v. 
Stanton,  5  Ala.  454 — SUte  Bank  ▼.  Watkins, 
6  Ark.  128 — Bowen  v.  Darby.  14  Fla.  214 — 
Yates  V.  Donaldson,  5  Md.  399,  61  Am.  Dec. 
283— Willis  ▼.  Ives.  1  Smedes  &  M.  S19— 
Garrett  v.  Ferguson,  9  Mo.  126 — Plcott  v. 
Slgniago,  22  Mo.  594 — Artcher  v.  Douglass. 
5  Denlo.  512 — Hubbard  v.  Gurney,  64  N.  Y. 
463 — Randall  v.  Simmons.  40  Or.  559.  67 
Pac.  513 — Smith  v.  Doak.  3  Tex.  217 — Dun- 
ham V.  DoT^ier,  81  Vt.  258— Benedict  v.  Cox, 
62  Vt.  250. 

4.  Where  a  consignee  and  his  surety 
united  in  a  bond  to  a  manufacturing  com- 
pany conditioned  that  the  former  should 
pay  to  it  all  money  which  should  become 
due  under  or  arise  from  a  written  agree- 
ment the  condition  of  the  bond  extended  to 
the  payment  of  notes  made  or  indorsed  by 
the  consignee  and  transferred  to  the  com- 
pany. Streeper  v.  Victor  Sewing  Mach.  Co. 
112  U.  S.  676,  5  Sup.  Ct.  Rep.  327,    28:  852 

Editorial  notes. 

[Guaranty  by  surety  of  other  signatures. 
49  L.RA.  315. 

Effect  of  delivery  of  bond  unsigned  by 
principal  obligor.     12  L.RjV.(N.S.)   1105.] 

DeliTery  on  escrow;  conditional  execu- 
tion. 

Parol  Evidence  to  Show  Delivery  in 
Escrow,  see  E>vidence,  1562. 

Parol  Evidence  to  Show  Conditional 
Execution,  see  Evidence,  1560, 
1561. 

Delivery  of,  to  one  Partner,  see  Partner- 
ship, 52. 

Delivery  as  Question  of  Fact,  see  Trial, 
300. 

See  also  Escrow. 

5.  A  bond  cannot  be  delivered  to  an  ob- 
ligee as  an  escrow;  not  even  to  one  of  sev- 
eral obligees.    Moss  v.  Riddle,  5  Cranch,  351, 

3:  123 
Di$tin0ui9hed  In  Bibb  v.  Reld.  3  Ala.  01. 

Cited  In  United  States  v.  Hammond.  4  Blss. 
285,  Fed.  Cas.  No.  15,292 — Firemen's  Ins. 
Co.  V.  McMillan,  29  Ala.  161 — Morgan  v. 
Smith,  29  Ala.  286 — White  Sewlnf?  Mach.  Co. 
V.  Saxon,  121  Ala.  402.  25  So.  784 — Newman 
T.  Baker,  10  App.  D.  C.  198 — Neely  v.  Lewis, 
10  III.  32— Asbknm  v.  Lake,  12  111.  App.  30 
— ^Byan  v.  Cooke,  68  III.  App.  505 — State 
ex  rel.  Barrell  v.  Chrlsman,  2  Ind.  132 — 
Deardorff  v.  Foresman,  24  Ind.  483 — Huds- 
peth V.  Tyler,  108  Ky.  523,  56  8.  W.  973— 
Dlls  V.  Bank  of  Plkevllle,  109  Ky.  763,  60  8. 
U.  S.  Dig.— 66 


W.  715 — Johnson  v.  Branch,  11  Humph.  622 
— Brown  v.  State,  18  Tex.  App.  328 — Lam- 
bert v.  McClure,  12  Tex.  Civ.  App.  579,  34  S. 
W.  973 — Stuart  v.  Llvesay,  4  W.  Va.  49. 

6.  Where  an  instrument  is  delivered  as 
an  escrow,  or  where  one  surety  has  signed  it 
on  condition  that  it  shall  be  signed  by  an- 
other before  its  delivery,  no  obligation  is  in- 
curred until  the  condition  shall  happen. 
Duncan  v.  United  States,  7  Pet.  435, 

8:739 
Distinguished  in  State  v.  Peck,  53  Me.  289. 

Cited  in  Hoboken  City  Bank  v.  Phelps,  34 
Conn.  103 — Hall  v.  Smith,  14  Bush,  615 — 
Unn  County  v.  Farrls,  52  Mo.  77, 14  Am.  Rep. 
389 — Cutler  v.  Roberts,  7  Neb.  12,  29  Am. 
•  Rep.  377 — Black  v.  Lamb.  12  N.  J.  Eq.  117 
— State  Bank  v.  Evans^  15  N.  J.  L.  161,  28 
Am.  Dec.  400— State  v.  Welbea.  12  S.  D.  341, 
81  N.  W.  629. 

—  Editorial  note. 

[Oondition  in  execution  of  bonds.  45 
L.R.A.   321.] 

Construction. 

Parol  Evidence  to  Vary  Date,  see  Evi- 
dence, 1713. 

Stipulation  as  to  Medium  of  Payment, 
see  Payment,  19,  20,  26. 

7.  Bonds  simultaneously  executed  by  each 
of  two  parties  to  the  other  in  the  same 
transaction  are  to  be  construed  together  in 
the  interpretation  of  either.  Holt  v. 
Rogers,  8  Pet.  420,  8:  995 

8.  The  court  may  depart  from  the  letter 
of  the  condition  of  a  bond,  to  carry  into 
effect  the  intention  of  the  parties.  Cooke 
V.  Graham,  3  Cranch,  229,  2:  420 
Cited  In  Swain  v.  Graves.  8  Cal.  551 — Dowlat 

V.  People,  193  111.  267,  61  N.  E.  1059— 
Dowlat  V.  People,  92  111.  App.  439 — Stock- 
ton V.  Turner,  7  J.  J.  Marsh.  192 — Teall  v. 
Van  Wyck,  10  Barb.  379 — State  ex  rel.  Terry 
V.  Blakemore,  7  Ilelsk.  656. 

9.  Sales  of  merchandise  for  which  the 
purchasers  have  not  been  called  upon  to  pay 
until  four  months  have  elapsed  are  covered, 
whether  made  on  four  months*  credit  or  not, 
by  a  bond  conditioned  that  the  purchasers 
will  pay  the  moneys  due  and  to  become  due 
on  merchandise  sold  and  to  be  sold  by  the 
obligees  which  the  purchasers  "have  bound 
and  hereby  bind  themselves  to  pay  for  in 
four  months  after  the  date  of  each  respec- 
tive purchase."  McOuire  v.  Gerstley,  204 
U.  S.  489,  27  Sup.  Ct.  Rep.  332,  51 :  581 
Clark  V.  Gerstley,  204  U.  S.  504,  27  Sup.  Ct. 

Rep.  337,  51 :  589 

10.  Labor  and  materials  used  in  the  pros- 
ecution of  a  public  work,  whether  furnished 
under  the  contract  directly  to  the  contractor 
or  to  a  subcontractor,  must  be  deemed 
within  the  obligation  of  a  surety  company 
under  a  bond  executed  pursuant  to  the  act 
of  August  13,  1894  (28  Stat,  at  L.  278, 
chap.  280,  U.  S.  Comp.  Stat.  1901,  p.  2523), 
conditioned  for  the  prompt  payment  by  the 
contractor  to  "all  persons  supplying  it 
labor  or  materials  in  tne  prosecution  of  the 
work  provided  for  in  said  contract,"  in  view 
of  the  manifest  purpose  of  that  statute  to 
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protect  those  whose  labor  or  material  has 
contributed  to  the  prosecution  of  the  work. 
United  States  use  of  Hill  v.  American 
Surety  Co.  200  U.  S.  197,  26  Sup.  Ct.  Rep. 
168,  50:  437 

11.  A  bond  executed  in  pursuance  of  arti- 
cles of  agreement  may  W  restrained  by 
those  articles,  if  the  departure  from  them 
be  clearly  shown.  Finley  v.  Lynn,  6 
Cranch,  23S,  3:  211 
Cited  in  IvinsoD  t.  Hutton,  08  U.  S.  83,  25  L 

ed.  68 — Harvey  v.  United  States,  13  Ct.  CI. 
343 — Hearn  v.  Equitable  Safety  Ins.  Co.  4 
Cliff.  198,  Fed.  Caa.  No.  6,300 — Alton  v. 
OllmantOD,  2  N.  H.  521. 

Defenses. 

To  Official  Bond,  see  infra,  II.  c. 

To  Municipal  or  County  Bond,  see  in- 
fra, V.  m. 

What  Law  Governs,  see  Conflict  of 
Laws,  73.  • 

Presumption  of  Payment,  see  Evidence, 
818a,  821,  821a. 

Usury,  see  Usury,  140. 

12.  To  sustain  a  defense  at  law,  that  de- 
fendant was  induced  to  sign  a  bond  by 
fraudulent  representations,  the  only  fraud 
permissible  to  be  proved  is  fraud  touching 
the  execution  of  the  instrument.  George  v. 
Tate.  102  U.  S.  564,  26:  232 
Cited  in  Wallace  r.  Wilder,  13  Fed.  715 — 
«   Chandler  v.   Thompson,   80   Fed.  43 — Sham- 

peau  V.  Connecticut  River  Lumber  Co.  42 
Fed.  761 — Vandervelden  v.  Chicago  &  N.  W. 
R.  Co.  61  Fed.  56 — ^Kosztelnlk  v.  Bethlehem 
Iron  Co.  91  Fed.  607— <:ieveland  v.  Cleveland, 
C.  &  C.  &  St  L.  R.  Co.  93  Fed.  123— Hill 
V.  Northern  P.  R.  Co.  104  Fed.  757— Hill  v. 
Northern  P.  R.  Co.  51  C.  C.  A.  547,  113  Fed. 
917— Such  V.  Bank  of  State,  12"  Fed.  451— 
Stephenson  v.  Supreme  Council,  A.  L.  H. 
130  Fed.  492 — Colonial  &  U.  S.  Mortg.  Co. 
V.  Jeter,  71  Ark.  188,  71  S.  W.  945— Papke 
V.  G.  H.  Hammond  Co.  192  111.  637,  61  N. 
E.  910 — Johnson  v.  Wilson,  33  111.  App.  640 
— O.  H.  Hammond  Co.  v.  Papke,  91  .'.1.^  App. 
565 — Quincy  Horse  B.  &  Carrying  Co.  v. 
Omer,  109  111.  App.  241 — Hartley  v.  Chicago 
&  A.  R.  Co.  116  111.  App.  280— Billings  v. 
Mann,  156  Mass.  204,  30  N.  E.  1136— Och 
V.  Missouri  K.  &  T.  R.  Co.  130  Mo.  43,  36 
L.R.A.  447,  31  S.  W.  962— State  ex  rel. 
Jones  V.  Jones,  131  Mo.  205,  33  S.  W.  23 — 
Hancock  v.  Blackwell,  139  Mo.  454,  41  S.  W. 
205 — Broyles  v.  Absher,  107  Mo.  App.  178, 
80  8.  W.  703 — Sanford  v.  Gates,  T.  &  Co.  21 
Mont.  286,  53  Pac.  749. 

13.  An  agreement  not  to  enforce  a  bond 
which  is  conditional  in  its  terms,  depending 
for  its  operation  upon  the  happening  of  a 
contingent  event,  by  the  happening  of  that 
event  becomes  absofute,  and  may  be  pleaded 
as  a  release  to  an  action  on  the  bond. 
Noonan  v.  Bradley,  9  Wall.  394,         19:  757 

14.  A  bond  cannot  be  avoided  because 
there  is  an  error  in  the  amount,  by  mistake 
or  accident.  Speake  v.  United  States,  9 
Cranch,  28,  3:  645 
Cited  In  Fullerton  v.  Harris,  8  Me.  397 — Mat- 
thews V.  Lee,  25  Miss.  420 — Stahl  v.  Berger, 
10  Serg.  &  R.  172,  13  Am.  Dec.  666. 

15.  Where  several  persons  made  an  obli- 
gation as  principals,  which  was  discounted 


at  a  bank,  and  was  not  paid  when  due,  but 
was  extended  from  time  to  time  for  some 
years,  on  the  payment  of  interest  and  dis- 
count,— the  continuation  of  the  loan  on  the 
bond  without  notice,  whether  the  same  wa» 
to  one  or  all  the  obligors,  did  not  impair 
the  claim  of  the  bank  to  recover  from  each 
and  all  of  them.  Sprigg  v.  Bank  of  Mt. 
Pleasant,  14  Pet.  201,  10:  419 

16.  Under  the  statute  of  Florida  (Duval'a 
Comp.  p.  96,  §§  33,  34),  where  a  joint  and 
several  bond  was  sealed  by  three  obligors, 
and  made  payable  to  three  obligees,  one  of 
whom  was  also  one  of  the  obligors,  and  the 
obligees  assigned  the  bond,  the  fact  that 
one  of  the  obligors  was  also  an  obligee  was 
not  a  valid  defense  in  a  suit  brought  by 
the  assignee  against  the  two  other  obligors. 
Bradford  v.  Williams,  4  How.  576,     11:  110» 

17.  [A  bond  for  the  purchase  of  land  under 
a  title,  entry  by  virtue  of  which  is  criminal, 
is  void.  Mitchell  v.  Smith  (  Pa,  Sup.  Ct) 
4  Dall.  269,  1 :  828] 

18.  Vendees  cannot  enforce  ft  bond  given 
to  secure  the  execution  and  delivery  of  a 
deed  within  a  certain  time,  if  they  have 
failed  to  make  a  payment  within  the  time 
agreed,  where  the  obligatory  part  of  the 
bond  expressly  provides  that  they  shall 
comply  with  their  part  of  the  contract. 
Coughran  v.  Bigelow,  164  U.  S.  301,  17  Sup. 
a.  Rep.  107,  41 :  442 

Necessity  and  effect  of  seal. 

Sufficiency    of   Plea   Alleging   Lack   of 

Ck>nsent   to   Affixing   of   Seal,  sea 

Pleading,  773. 
See  also  Bills  and  Notes,  10. 

19.  An  instrument  without  a  seal  is  not 
a  bond.    United  States  v.  Linn,  15  Pet.  290, 

10:742 
Cited  in  United  States  v.  Mason,  2  Bond.  188, 
Fed.  Cas.  No.  16,737 — Carnegie  v.  Halbert» 
16  C.  C.  A.  505,  36  U.  8.  App.  81.  70  Fed. 
216 — Stephenson  v.  Monmontb  Mln.  &  Mff. 
Co.  28  C.  C.  A.  294,  54  U.  8.  App.  499.  84 
Fed.  117 — Qlllespie  v.  BatUe,  15  Ala.  283 — 
Pima  County  v.  Snyder,  5  Arts.  60,  44  Pac 
297— State  v.  Taylor,  10  8.  D.  185,  66  Am. 
St.  Rep.  707.  72  N.  W.  407— Howgate  t. 
United  States,  3  App.  D.  C.  291— Williams 
V.  SUte,  25  Fla.  739,  6  L.B  JL.  823,  6  So.  831. 

20.  An  unsealed  instrument  is  not  the 
instrument  required  by  an  act  of  Congress 
directing  security  to  be  taken  by  bond. 
United  States  v.  linn,  15  Pet.  290,    10:  742 

21.  The  only  material  difference  between 
an  instrument  under  seal  and  one  not  under 
seal  is,  in  the  one  the  seal  imports  a  con- 
sideration, and  in  the  other  it  must  be 
proved.    United  States  v.  Linn,  15  Pet.  290. 

10:  742 

22.  In  an  action  upon  a  bond  or  specialty, 
the  seal  imports  a  consideration  or  renders 
proof  of  consideration  unnecessary.  Storm 
V.  United  States,  94  U.  S.  76.  24:  42 
Cited  In   Manlgaiilt   v.  Ward.   123   Fed.   718 — 

Winter  v.  Kansas  City  Cable  B.  Co.  160  Mo. 
176,  61  S.  W.  606 — Winter  v.  Kansas  City 
Cable  R.  Co.  73  Mo.  App.  188. 
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23.  The  consideration  received  by  the 
principal  of  a  bond  -which  is  one  entire  and 
original  contract  is  sufficient  to  support  the 
contract  on  the  part  of  the  sureties;  Unit- 
ed States  y.  Linn,  15  Pet.  290,  10:  742 
Cited  in  United  States  t.  Price,  9  How.   105. 

18  L.  ed.  65. 

Nesrotlablllty. 

Negotiability  of  Municipal  or  County 
Bonds,  see  infra,  V.  k. 

23a.  The  statute  of  Florida  (Duval's 
Oomp.  p  96.  §§  33,  34)  places  bonds,  so  far 
as  respects  negotiability  and  the  right  of 
the  assignee  to  sue  in  his  own  name,  upon 
the  same  footing  as  bills  of  exchange  and 
promissory  notes.  Bradford  v.  Williams,  4 
How.  576,  11:  1109 

Rights  of  assignee. 

Right  to  Sue  in  Federal  Court  by  Rea- 
son of  Citizenship,  see  Courts,  795. 

Parol  Evidence  to  Add  Guaranty  to 
Written  Assignment,  see  Evidence, 
1512. 

See  also  supra,  16;  Assignment,  59,  61. 

24.  An  assignee  of  a  bond  takes  it  sub- 
ject to  all  the  equities  of  the  original  debtor 
or  obligor.  Smith  v.  Orton,  131  U.  S.  Ixxv. 
Appx.  and  18:  62 

Editorial  notes. 

Estoppel  by  recitals  in  negotiable  bonds 
or  securities.        17:  548;  29:  1026;  37:  145 


II,  Official  and  Otlier  Bonds  ic  Qovem* 

menu 

a.  In  OenereH* 

Jurisdictional  Amount  on  Appeal,  see  Ap- 
peal and  Error,  472,  618. 

Right  to  Compensation  before  Approval  of 
Bond,  see  Diplomatic  and  Consular 
Officers,  29. 

Bonded  Warehouses,  see  Duties,  IX.  b. 

Presumptions  and  Burden  of  Proof,  see  Evi- 
dence.  668-672. 

Parol  Evidence  of  Intention,  see  Evidence, 
1599. 

Recital  of  Officer's  Appointment  as  Evi- 
dence. Bee  Evidence,  2423. 

Variance  Between  Allej^ations  and  Proof,  see 
Evidence.  2761-2763. 

When  Interest  Begins  to  Run  on,  see  Inter- 
est, 105,  106. 

Conclusiveness  against  Sureties  of  Judg- 
ment against  Principal,  see  Judgment, 
788,  789. 

Hultifariousness  in  Bill  on,  see  Pleading, 
280. 

Sureties  Released  by  Notifying  Government 
of  Unwillingness  to  Continue  Respon- 
sibility, see  Principal  and  Surety,  18. 

Rights  of^  Surety  against  Principal,  see 
Principal  and  Surety,  74. 

Sufficiency  of  Plea  in  Action  on,  see  Plead- 
ing, 504,  505,  769,  770. 

Directory  Provisions  as  to  Giving  Bond  be- 
fore Commencing  Duties,  see  Statutes, 
430. 


Effect  of  Failure  to  Give  Bond  on  Right  to 

Salary,  see  United  States,  101,  102. 
Importers*  Bonds,  see  Duties,  IX. 
Distiller's  Bond,  see  Internal  Revenue,  III. 

j.  1,  c. 
Transportation  Bonds,  see  Internal  Revenue, 

174. 
Manufacturers'  Bond  to  Secure  Payment  of 

Revenue  Stamps,  see  Internal  Revenue, 

238-241. 
Of  Coal  Oil  Distiller,  see  Internal  Revenue^ 

242. 
Necessity  of  Bond  by    Surveyor    of    Public 

Lands,  see  United  States,  69. 

25.  Officers  and  their  securities  are.  in 
contemplation  of  law,  apprised,  when  their 
bonds  are  executed,  of  the  provisions  of  law 
regulating  the  institution  of  suits,  and  the 
recovery  by  suit  of  unpaid  balances  from  de- 
linquent officers.  United  States  v.  Hawkins,. 
10  Pet.  125,  9:  369 


Editorial  notes. 

Official  bonds. 


6:  578;  42:  987 


Power  to  take. 

Capacity  of  United  States  to  Take,  see 
United  States,  247. 

26.  Where  a .  collector  of  a  port  had  au- 
thority to  refuse  a  clearance  to  a  vessel 
laden  with  goods  which  he  believed  were  in- 
tended for  places  in  possession  of  the  insur- 
gents, he  had  authority  to  take  a  bond  thai 
none  of  the  goods  should  be  transported  to 
any  place  under  insurrectionary  control,  as 
a  condition  precedent  to  granting  a  clear- 
ance. The  tx>nd  itself,  duly  executed,  is 
prima  facie  evidence  that  it  was  voluntarily 
entered  into.  United  States  v.  Mora,  97  U. 
S.  413,  24:  1013 

Time  of  taking  effect. 

27.  A  postmaster's  bond  speaks  only  from 
the  time  when  it  reaches  the  postmaster 
general  and  is  accepted  by  him;  until  that 
time  it  is  only  an  offer  or  proposal  of  obli- 
gation. The  law  determines  that  to  be  the 
time  when  the  bond  takes  effect.  United 
States  V.  Le  Baron,  19  How.  73,  15:  525 
Cited  in  Moses  v.  United  States,  166  U.  S.  578, 

41  L.  ed.  1122,  17  Sup.  Ct.  Rep  682— 
.^tna  L.  Ins.  Co.  v.  American  Surety  Co.  34 
Fed.  299 — Howgate  v.  United  States,  3  App. 
D.  C.  292 — Jenkins  v.  Hay,  28  Md.  659 — 
Archer  v.  State,  74  Md.  451,  28  Am.  St.  Rep. 
261,  22  Atl.  8 — Thomas  v.  Bleakle,  136  Mass. 
574 — Grand  Haven  v.  United  States  Fidelity 
ft  Q.  Co.  128  Mich.  109,  92  Am.  St.  Rep.  446, 
87  N.  W.  104. 

28.  Where  an  incomplete  bond  given  to 
the  United  States  was  after  some  delay  ac- 
cepted, so  far  as  respects  the  liability  of  the 
obligors,  the  acceptance  has  relation  to  the 
date;  but  so  far  as  respects  the  liability  to 
be  created  by  a  subsequent  act  of  the 
obligee,  this  relation  cannot  be  sustained. 
The  actual  time  of  acceptance  becomes  a 
subject  of  inquiry.  United  States  v.  Robert- 
son, 5   Pet.  641,  8:  257 

29.  An  official  bond  may  not  be  a  com- 
plete contract  until  accepted  by  the  obligee; 
but  if  delivered  to  him  to  be  accepted,  on  ac- 
ceptance it  takes  effect  from  the  date  of  de- 
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livery.     Broome  v.  United  States,  15  How. 
143,  14:  638 

Cited  in  Es  parte  Mitchell,  39  Ala.  447— Ram- 
sey County  ex  rei.  Lee  v.  Brisbin,  17  Minn. 
455,  611.  429. 

Nature  of  proceeding. 

29a.  If  a  bond  is  proceeded  on  against  the 
marshal  and  his  sureties,  for  failure  to  pay 
over  money  collected  on  execution,  the  pro- 
ceeding roust  be  according  to  the  act  of  Con- 
gress, and  not  according  to  a  summary  pro- 
ceeding under  state  practice.  Gwin  v.  Breed- 
love,  2  How.  29,  11:  167 

h.  Validity  and  Liability   Qenerally. 

Measure  of  Liability  on,  see  Damages,  VI.  b. 

4. 
Election  of  Remedy  on  Bond,  see  Election 

of  Remedies,  15. 
Presumption  as  to  place  of  Defalcation  by 

Paymaster,  see  Evidence,  589. 
Copy  of  Postmaster's  Bond  as  Evidence,  see 

Evidence,  1431. 
Manufacturers'  Bond  to  Secure  Payment  of 

Revenue  Stamps,  see  Internal  Revenue, 

239-241. 
Bond  of  Coal  Oil  Distiller,  see  Internal  Rev- 
enue, 242. 
Imputing  Laches  to  Government  in  Action 

on  Paymaster's   Bond,   see  Limitations 

of  Actions,  104. 
limitation  of  Actions  on  OiBcial  Bonds,  see 

Limitation  of  Actions,  276. 
Competency  of  Party  to  Invalidate  Bond  by 

his  Own  Testimony,  see  Witnesses,  50. 

Validity  generally. 

Of   Redelivery   Bonds,   see   Duties,   448. 

What  Law  Governs,  see  Conflict  of 
Laws,  60. 

Acts  and  Declarations  of  Principal  as 
Evidence  Against  Surety,  see  Evi- 
dence, 2020. 

Sufficiency  of  Evidence  to  Rebut  In- 
ference Arising  Because  Signed  by 
Only  One  of  Three  Sureties,  see 
Evidence,  2546. 

30.  A  collector's  bond  is  not  void  because 
it  does  not  name  the  district  of  which  he 
was  appointed  collector.  United  States  v. 
Jackson.  104  U.  S.  41,  26:  851 
Distinguished  in  Howgate  v.  Untted  States,  3 

App.  D.  C.  296. 

31.  Where  the  conditions  of  an  official 
bond  are  cumulative,  the  omission  of  one 
condition  cannot  invalidate  the  bond  so  far 
as  the  other  operates  to  bind  the  party. 
Farrar   v.   United   States,   5   Pet.   373, 

8:  159 

Cited  In  United  States  v.  Bradley,  10  Pet.  863, 

9  L.  ed.  456 — Grady  v.  United  States,  39  C. 

C.  A.  44,  98  Fed.  239 — State  use  of  Howard 

County  V.  Hill,  88  Md.  122,  41  Atl.  61. 

32.  A  bond  given  by  a  purser  in  the 
Isavy,  variant  from  that  prescribed  by  law, 
and  under  color  of  office  extorted  from  the 
obligor  and  his  sureties  contrary  to  the 
statute,  is  invalid.  United  States  v.  Tingey, 
5  Pet.  115,  8:  66 
Cited  in  United  States  ▼.  Bradley,  10  Pet  368, 


9  I^.  ed.  45% — Constable  v.  National  8.  8.  Cou 
154  U.  S  78,  38  L.  ed.  916,  14  Sup.  Ct.  Rep. 
1U62 — Boehm  v.  United  Slates,  20  Ct.  CI.  249 
— Greathouse  v.  Dunlap,  3  McLean,  313.  Fed. 
Cas.  No.  5,742 — Hawes  v.  Marchant,  1  Curt. 
C.  C.  143,  Fed.  Cas.  No.  6,240 — United  States 
V.  Humason,  6  Sawy.  202,  Fed.  Cas.  No.  15,* 
421 — ^United  States  v.  Myndene,  Fed.  Cas. 
No.  15,850a — ^United  States  t.  Humaaon,  7 
Sawy.  263,  8  Fed.  79 — United  States  v.  Jones. 
77  Fed.  720 — Newburyport  Water  Co.  t.  New- 
buryport,  108  Fed.  594 — ^Wtaitted  t.  The  Gov- 
ernor, 6  Port.  (Ala.)  343 — District  of  Colum- 
bia V.  Waggaman,  4  Mackey,  337 — Archer  ▼. 
Hart,  5  Fla.  259 — Gibson  v.  Patterson.  75  Ga. 
554 — Patterson  v.  Gibson,  81  Ga.  805,  12 
Am.  St.  Rep.  356,  10  S.  B.  9 — State  ea  rtl. 
Savannah  v.  Dews,  R.  M.  Charlt.  (Ga.)  434 
— Humphreys  v.  Humphreys,  1  G.  Greene, 
484 — Boston  v.  Capen,  7  Cusb.  124 — Breen 
V.  Kelly.  45  Minn.  354,  47  N.  W.  1067— 
State  use  of  Oregon  County  v.  Thomas,  17 
Mo.  506 — State  v.  Shirley.  23  N.  C.  (1  Ired. 
L.)  603 — Bellinger  v.  Thompson,  26  Or.  338, 
37  Pac.  714 — Philadelphia  v.  Shallcross,  37 
Phila.  Leg.  Int.  278 — Janes  v.  Reynolds,  2 
Tez.  256 — Johnson  v.  Brsklne,  9  Tex.  6 — 
Leona  Irrlg.  Mfg.  &  Canal  Co.  v.  Roberts,  62 
Tez.  622 — ^Dudley  v.  Rice,  119  Wis.  100,  95 
N.  W.  936. 

33.  A  bond  or  other  obligation  extorted 
by  a  public  officer  under  color  of  his  office 
cannot  be  enforced.  Constable  v.  National 
S.  S.  Co.  154  U.  S.  51,  14  Sup.  Ct.  Rep.  1062, 

38:903 
Cited  in  United  States  v.  Jones,  77  Fed.  722. 

34.  An  official  bond  is  voluntary  in  the 
sense  that  it  is  not  illegally  extorted,  al- 
though the  officer  is  reluctant  to  give  it, 
and  only  does  so  upon  the  demand  of  his 
superior,  who  has  a  right  to  demand  the 
bond  as  a  condition  of  permitting  the  offi- 
cer to  remain  in  his  position.  Moses  v. 
United  SUtes,  166  U.  S.  571,  17  Sup.  Ct. 
Rep.  682,  41:  1119 

35.  A  bond  voluntarily  given  to  the 
President  of  the  United  States  and  his  suc- 
cessors in  office,  for  the  use  of  the  orphan 
children  of  certain  Indians,  is  valid,  al- 
though not  prescribed  by  law.  Tvler  v. 
Hand,  7  How.  573,  12:  824 
Cited  In  United  States  v.  Garllnghoase.  4  Ben. 

200,  Fed.  Cas.  No.  15,189 — United  States  v. 
Mynderse,  Fed.  Cas.  No.  15.850a — Chadwick 
V.  United  States,  3  Fed.  754 — Diamond  Match 
Co.  V.  United  States.  31  Fed.  274 — Rofcon*  ▼. 
United  States,  32  Fed.  890 — United  States  v. 
Jones,  77  Fed.  722 — Howgate  v.  United 
States.  8  App.  D.  C.  295 — United  States  ▼. 
Pumphrey,  11  App.  D.  C.  48 — Weeks  v.  Uni- 
ted States,  2  Ind.  Ter.  168,  48  S.  W.  1036 — 
Hoboken  v.  Harrison,  30  N.  J.  L.  78 — Logan 
County  V.  Harvey,  6  Okla.  632,  52  Pac.  402 
—Philadelphia  v.  Shallcross.  14  Phlla.  136. 
37  Phlla.  Leg.  Int.  27a— Lewis  v.  Stent,  22 
Wis.  237. 

36.  A  voluntary  bond  taken  by  authority 
of  the  proper  officers  of  the  Treasury  De- 
partment, to  secure  the  fidelity  in  official 
duties  of  a  receiver  or  an  agent  for  dis- 
bursing public  moneys,  is  a  binding  contract 
between  him  and  his  sureties  and  the  Unit- 
ed States;  although  such  bond  may  not  be 
prescribed  or  required  by  any  positive  law. 
United  States  v.  Tingey,  5  Pet.  115,  8:  66 
Cited  In  Tyler  v.  Hand,  7  How.  683,  12  L.  ed. 
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828 — ^Unlted  States  ▼.  Hodson*  10  Wall.  406, 
19  L.  ed.  940 — United  States -y.  Powell,  14 
Wall.  502,  20  L.  ed.  728 — Moses  ▼.  United 
States,  166  U.  S.  586,  41  L.  ed.  1124,  17  Sup. 
Ct.  Rep.  682 — Greathouse  v.  Dunlap,  3  Mc- 
Lean, 312,  Fed.  Cas.  No.  5,742 — United  States 
V.  Humason,  5  Sawy.  539,  Fed.  Cas.  No.  15,- 
420 — United  States  v.  Mynderse,  11  Blatchf. 
6,  Fed.  Cas.  No.  15,851 — Chadwick  v.  United 
Ktatea,  3  Fed.  754 — United  States  v.  Rogers, 
28  Fed.  609 — Diamond  Match  Co.  y.  United 
States,  31  Fed.  273 — ^Rogers  v.  United  States, 
32  Fed.  890 — United  States  y.  Jones,  77 
Fed.  722 — Stephenson  y.  Monmouth  Mln.  & 
Mfg.  Co.  28  C.  C.  A.  294,  54  U.  S.  App.  499, 
84  Fed.  116 — United  States  ex  rel.  Stewart 
y.  Howard,  93  Fed.  720 — Alston  v.  Alston, 
34  Ala.  25 — State  v.  Taylor,  10  S.  D.  184, 
66  Am.  St.  Rep.  707,  72  N.  W.  407— District 
of  Columbia  v.  Waggaman,  4  Mackpy.  337 — 
Bradley  y.  Gait,  5  Mackey,  329 — Stephens  y. 
Crawford,  3  Ga.  512 — Weeks  v.  United  States, 
2  Ind.  Ter.  166,  48  S.  W.  1036— Lord  y. 
Lancey,  21  Me.  470 — St.  Joseph  County  y. 
Coffenbury,  1  Mich.  357 — Bay  County  y. 
Brock,  44  Mich.  47.  6  N.  W.  101— McCrosky 
y.  Rlggs,  9  Bmedes  &  M.  114 — State  y.  Cooper, 
53  Miss.  620 — ^Raley  y.  Guinn,  16  Mo.  266 — 
United  States  use  of  Hays  y.  Ferguson,  16 
Mo.  266 — State  ex  rel.  Jean  v.  Horn.  94  Mo. 
165.  7  S.  W.  116 — Missoula  County  y.  Ed- 
wards, 3  Mont.  63 — Missoula  County  y.  Mc- 
Cormlck,  4  Mont  138,  5  Pac.  287 — Horn  v. 
Whlttler,  6  N.  H.  94 — Hoboken  y.  Harrison, 
30  N.  J.  L.  78 — Sooy  y.  State,  38  N.  J.  L. 
328— McArthur  y.  Ladd,  5  Ohio,  518— State 
use  of  Treasurer  y.  Bowman,  10  Ohio,  448— 
Logan  County  y.  Haryey,  6  Okla.  632,  52 
Pac.  402 — ^Portland  y.  Bituminous  Paving  & 
Improy.  Co.  38  Or.  317,  44  L.R.A.  531,  72 
Am.  St.  Rep.  718,  52  Pac.  28 — The  Goyemor 
y.  Allen,  8  Hamph.  182 — ^McLean  y.  State, 
8  Helsk.  205 — Dignan  y.  Shields,  51  Tex.  827 
— Territory  y.  Golding,  8  Utah,  48,  5  Pac. 
646 — Weston  y.  Sprague,  54  Vt.  402 — State 
y.  Purcell,  31  W.  Va.  58,  5  S.  E.  301— Lewis 
v.  Stout,  22  Wis.  237 — Hazelton  y.  Douglas, 
97  Wis.  217,  65  Am.  St.  Rep.  122,  72  N.  W. 
637. 

37.  A  bond  by  an  officer  may  be  valid, 
although  no  statute  directs  its  delivery, 
when  its  •consideration  or  its  condition  is 
not  in  violation  of  law,  and  it  does  not  run 
counter  to  any  statute  and  is  not  malum 
prohibitum  or  malum  in  ae.  Moses  v.  United 
States,  166  U.  S.  571,  17  Sup.  a.  Rep.  682, 

41:  1119 

38.  The  absence  of  any  law  creating  such 
a  position  as  that  of  "property  and  dis- 
bursing officer  of  the  signal  service  U.  S. 
A.,"  or  of  any  law  or  army  regulation  de- 
fining all  the  duties  of  such  officer,  will  not 
prevent  his  bond  from  being  a  valid  secur- 
ity for  the  honest  discharge  of  his  duties. 
Moses  V.  United  States,  166  U.  S.  571,  17 
Sup.  Ct.  Rep.  682.  41:  1119 
Cited  In  State  v.  Broome,  61  N.  J.  L.  116,  38 

Atl.  841. 

39.  An  order  of  the  War  Department  that 
an  army  officer  assigned  to  duty  in  the 
signal  service  as  property  and  disbursing 
officer  should  give  a  bond  is  within  the 
power  of  the  Secretary  of  War  to  make,  al- 
though there  is  no  provision  of  statute  re- 
quiring it.  Moses  v.  United  States,  166  U. 
S.  571,  17  Sup.  a.  Rep.  682,  41:  1119 


Form. 

40.  A  bond  of  a  govemment  official,  if 
not  prohibited  by  the  statute,  is  not  con- 
trary to  public  policy,  and,  if  founded  upon 
a  sufficient  consideration,  may  be  valid,  al- 
though not  conditioned  in  the  precise  lan- 
guage of  the  Uatute.  United  States  v. 
Hodson,  10  Wall.  395,  19:  937 
Cited  in  United  States  v.  Powell,  14  Wall.  502, 

20  L.  ed.  728 — Jessup  v.  United  States,  100 
U.  S.  151,  27  L.  ed.  86,  1  Sup.  Ct.  Rep.  74 
— Constable  v.  National  S.  S.  Co.  154  U.  S. 
79,  38  L.  ed.  916,  14  Sup.  Ct.  Rep.  1062— 
Chadwick  v.  United  States,  3  Fed.  754 — 
Taylor  v.  Fleckensteln,  30  Fed.  104 — Dia- 
mond Match  Co.  v.  United  States,  31  Fed. 
274— Rogers  y.  United  States,  32  Fed.  890 — 
Carnegie  v.  Hulbert,  16  C.  C.  A.  505,  36 
U.  S.  App.  81,  70  Fed.  216 — United  States 
v.  Jones,  77  Fed.  721 — Stephenson  v.  Mon- 
mouth Mln.  &  Mfg.  Co.  28  C.  C.  A.  294, 
54  U.  S.  App.  499,  84  Fed.  117— Grady 
y.  United  States,  39  C.  C.  A.  44,  98  Fed. 
240 — Laffan  y.  United  States,  58  C.  C.  A. 
497,  122  Fed.  335— State  v.  Taylor,  10  8. 
D.  185.  66  Am.  St.  Rep.  707,  72  N.  W.  407 
— District  of  Columbia  v.  Waggaman,  4 
Mackey,  337 — Howgate  v.  United  States,  3 
App.  D.  C.  295 — United  States  v.  Pumphrey, 
11  App.  D.  C.  48 — Weeks  v.  United  States, 
2  Ind.  Terr.  168,  48  S.  W.  1036 — Dickson 
y.  United  States,  125  Mass.  315,  28  Am.  Rep. 
230— Balch  v.  Hooper,  32  Minn.  162,  20  N. 
W.  124— State  v.  Paxton,  65  Neb.  123,  90 
N.  W.  983 — Board  of  Education  y.  Fonda, 
77  N.  Y.  356 — Territory  v.  Cooper.  11  Okla. 
707,  69  Pac.  813 — Portland  v.  Bituminous 
Paving  &  Improv.  Co.  33  Or.  319,  44  L.R.A. 
532,  72  Am.  St.  Rep.  713.  52  Pac.  28— Clem- 
ent y.  Courtrlght,  9  Pa.  Super.  Ct.  48 — Com. 
v.  Clipsham,  16  Pa.  Super.  Ct.  55 — Clement 
V.  Courtrlght,  43  W.  N.  C.  263 — Baltimore 
&  O.  R.  Co.  V.  Vanderwarker,  19  W.  Va. 
272— Hall  V.  Wadsworth,  35  W.  Va.  381, 
14  S.  B.  4 — Manitowoc  County  v.  Truman,  91 
Wis.  14,  64  N.  W.  307. ' 

41.  The  act  of  Congress  of  1816,  relative 
to  bonds  of  paymasters,  nowhere  declares 
that  other  bonds  not  taken  in  the  pre- 
scribed form  shall  be  utterly  void,  nor  does 
such  an  implication  arise.  United  States 
v.  Bradley,  10  Pet.  343,  9:  448 
Distinguished   in   Constable  v.   National   S.   S. 

Co.  154  U.  S.  79,  38  L.  ed.  916,  14  Sup.  Ct. 
Rep.  1062. 

Cited  in  United  States  v.  Linn,  15  P«t.  316, 
10  L.  ed.  752 — United  States  v.  Hodson,  10 
Wall.  407,  19  L.  ed.  940 — United  States  v. 
Powell,  14  Wall,  502,  20  L.  ed.  728— Great- 
house  y.  Dunlap,  3  McLean,  314,  Fed.  Cas.  No. 
5,742 — Hawes  v.  Marchant,  1  Curt.  C.  C. 
140,  Fed.  Cas.  No.  6,240 — United  States  v. 
Humason,  6  Sawy.  201,  Fed.  Cas.  No.  15,421 
— United  States  v.  Mynderse,  11  Blatchf.  6 
Fed.  Cas.  No.  15,851 — Chadwick  y.  United 
States,  3  Fed.  754 — United  States  v.  Huma- 
son, 7  Sawy.  263,  8  Fed.  79 — Carnegie  v. 
Hulbert,  16  C.  C.  A.  505,  36  U.  S.  App.  81, 
70  Fed.  216 — Stephenson  v.  Monmouth  Mln. 
&  Mfg.  Co.  28  C.  C.  A.  294,  64  U.  S.  App. 
499,  84  Fed.  116 — Orady  v.  United  States, 
39  C.  C.  A.  44,  98  Fed.  240 — Brockway  y. 
Petted,  79  Mich.  627,  7  L.R.A.  742,  45  N. 
W.  61— Hayden  v.  Cook,  34  Neb.  674,  52 
N.  W.  165 — State  ex  rel.  Griffith  v.  Purcell, 
31  W.  Va.  67,  5  S.  B.  301. 

42.  The  statute  does  not  profess  to  give 
the  precise  form  of  the  bond  that  the  re- 
ceiver of   public   moneys   shall   give;    it   is 
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only  a  general  direction  to  give  a  bond  for 
the  faitliful  discharge  of  the  trust.  There 
are  no  negative  words  in  the  act  to  make 
void  a  security  taken  in  any  other  form. 
United  States  v.  Linn,  15  Pet.  290,  10:  742 
Cited  In  iDgersolI  v.  Kendall.  13  Smedes  &  M. 
615 — Jordan  v.  Harris,  31  Miss.  259. 

Necessity  of  seal. 

Presumption  as  to  Seal,  see  Evidence. 
671. 

43.  The  bond  of  a  receiver  of  public 
moneys  is  good  at  common  law,  though  not 
sealed.    United  States  v.  Linn,  15  Pet.  290, 

10:  742 
Cited  in  United  States  v.  Hodson,  10  Wall. 
408,  19  L.  ed.  940 — Jessup  v.  United  States, 
106  U.  S.  151,  27  L.  ed.  86,  1  Sup.  Ct.  Rep. 
74 — Moses  v.  United  States,  166  U.  S.  583, 
41  L.  ed.  1124,  17  Sup.  Ct.  Bep.  682— 
United  States  v.  Eaton,  169  U.  8.  346,  42 
L.  ed.  773,  18  Sup.  Ct.  Bep.  874 — Olavey 
V.  United  States,  182  U.  S.  608,  45  L.  ed. 
1251,  21  Sup.  Ct.  Bep.  891 — Avery  v.  Spring- 
port,  14  Blatchf.  273,  Fed.  Cas.  No.  676 — 
Greathouse  v.  Dunlap,  8  McLean,  311,  Fed. 
Cas.  No.  5,742 — Hawes  v.  Marchant,  1  Curt. 
C.  C.  140,  Fed.  Cas.  No.  6,240 — United  States 
V.  Mason,  2  Bond,  188,  Fed.  Cas.  No.  15,737 
— United  States  v.  Mynderse,  Fed.  Cas.  No. 
15.850a — United  States  v.  Mynderse,  11 
Blatchf.  7,  Fed.  Cas.  No.  15,851— United 
States  v.  Jones,  77  Fed.  721 — Grady  v. 
United  States,  39  C.  C.  A.  44,  98  Fed.  240 
Hardesty  v.  Price.  3  Colo.  559 — Archer  v. 
Hart.  5  Fla.  259— Williams  v.  State,  25  Fla. 
739,  6  L.R.A.  823,  6  So.  831— Pritchett  v. 
People,  6  111.  630 — Chilton  v.  People,  66 
III.  504 — Turner  v.  Armstrong.  0  111.  App. 
26 — Mallory  v.  Ferguson,  50  Kan.  695.  22 
L.B.A.  104.  32  Pac.  410— State  use  of  Hock- 
aday  v.  Woods,  84  Mo.  167 — Donnell  Mfg. 
Co.  V.  Bepass,  75  Mo.  App.  426 — Solon  v. 
Williamsburgh  Sav.  Bank,  35  Hun.  13 — 
Board  of  Education  v.  Fonda,  77  N.  Y.  356 
— Solon  V.  Williamsburgh  Sav.  Bank.  114 
N.  Y.  134,  21  N.  E.  168— State  use  of 
Treasurer  of  State  v.  Bowman,  10  Ohio.  448 
Duckwall  V.  Marshall,  15  Ohio  St.  546 — 
Portland  ▼.  Bituminous  Paving  &  Improv.  Co. 
33  Or.  817,  44  L.B.A.  531,  72  Am.  St.  Bep.  713, 
62  Pac.  28 — Shackamaxon  Bank  v.  Yard.  8 
Pa.  Co.  Ct.  245 — Shackamaxon  Bank  v.  Yard. 
143  Pa.  134,  24  Am.  St.  Bep.  521.  22  Atl. 
908 — Hiestand's  Appeal,  9  Lane.  L.  Bev.  275 
— Shackamaxon  Bank  v.  Yard.  47  Phlla.  Leg. 
Int.  200— Fry's  Estate,  23  Pittsb.  L.  J.  N. 
S.  30 — McLean  v.  State,  8  Helsk.  205 — 
Dikes  V.  Miiler,  26  Tex.  Supp.  290,  78  Am. 
Dec.  571 — First  Nat.  Bank  v.  Briggs.  69  Vt. 
22.  37  L.B.A.  848,  60  Am.  St.  Bep.  922. 
87  Atl.  231 — Eureka  Sandstone  Co.  v.  Long, 
11  Wash.  168.  39  Pac.  446— State  v.  Pur- 
cell.  31  W.  Va.  58,  5  S.  E.  301— Manitowoc 
County  V.  Truman,  91  Wis.  14,  64  N.  W.  307. 

Consideration. 

44.  The  mere  appointment  as  a  receiver 
of  public  money  is  not  the  consideration  of 
his  bond,  but  the  emoluments  and  benefits 
resulting  from  the  appointment  arc  a  suffi- 
cient consideration  appearing  on  the  face  of 
tho  instrument  to  support  the  promise,  al- 
though not  under  seal;  and,  if  the  consid- 
eration be  sufficient  to  support  the  promise 
on  the  part  of  the  receiver,  it  will  bind  the 
sureties.  United  States  v.  Linn,  15  Pet. 
S'^O.  10: 742 
Citrft  In   Hess's  Estate,    160  Pa.   850,  24   Ati. 

676. 


45.  The  emoluments  and  benefit  reanlttDg 
from  the  appointment  of  a  receiver  of  pub- 
lic moneys  are  not  a  past  and  executed  con- 
sideration for  his  ofiScial  bond,  but  a  con- 
tinuing consideration,  running  with  hia  con- 
tinuance in  office.  United  States  v.  Linn,  15 
Pet.  290,  10:  742 

Partial  InTalldlty. 

46.  So  much  of  the  bond  of  a  deputy 
postmaster  as  secures  payment  of  money 
which  should  bo  received  for  the  United 
States  is  not  void  because  it  also  unlawfully 
covers  the  official  conduct  of  the  obligor. 
Postmaster  General  v.  Early,  12  Wheat. 
136.  6:  577 
Cited   in   United   States    v.    Bradley.    10   Pet. 

360,  9  L.  ed.  455 — Oreathouse  v.  Dnnlap, 
3  McLean,  311,  Fed.  Cas.  No.  5.742 — Post- 
master General  v.  Reeder,  4  Wash.  C.  C. 
670,  Fed.  Cas.  No.  11,311— Postmaster- 
General  V.  Rice.  Gilpin,  561,  Fed.  Cas.  No. 
11,312 — Bates  v.  Bank  of  Alabama,  2  Ala. 
487 — Cleaves  v.  Dockray,  67  Me.  123 — SUte 
v.  Heisey,  56  Iowa,  406,  9  N.  W.  327 — State 
use  of  Guernsey  County  v.  Findley.  10  Ohk»» 
57 — State  use  of  Treasurer  of  State  v.  Bow- 
man. 10  Ohio,  449 — Fain  v.  Headerlck,  4 
Coldw.   338. 

47.  Where  a  bond  contains  conditions, 
some  of  which  are  legal  and  others  illegal, 
and  they  are  several  and  separable,  the 
latter  may  be  disregarded  and  the  former 
enforced.  United  States  v.  Hodson,  10 
Wall.  395,  19:  937 
United  States  v.  Mora,  97  U.  S.  413, 

24:  101S 
Cited  in  United  States  v.  Mora,  97  U.  8.  422, 
24  L.  ed.  1015 — Daniels  v.  Teamey.  102  U. 
S.  420,  26  L.  ed.  188 — Diamond  Match  Oo. 
V.  United  States.  31  Fed.  274 — Rogers  v. 
United  States,  32  Fed.  890 — United  SUtes 
V.  Jones.  77  Fed.  722— United  SUtes  v. 
Pumphrey,  11  App.  D.  C.  48 — Seeberger  ▼. 
Wyman,  108  Iowa,  534,  79  N.  W.  200. 

Liability  generally. 

Liability     on     Importers'     Bonds,     sae 

Duties,  IX. 
Burden   of   Proof,   see    Evidence,    669- 

671. 
Evidence  of  Indebtedness,  see  Evidenee, 

2203. 
Treasury  Transcripts  as  Evidence,  see 

Evidence,    1113-1118,    1122,    1130, 

1131. 

48.  Sureties  on  an  official  bond  are  re* 
sponsible  for  moneys  received  by  the  prin* 
cipal  while  in  offi^,  which  he  subsequently 
fails  to  account  for  and  pay  over.  United 
States  V.  Nicholl,  12  Wheat.  505,  6:  709 
Cited  in  Bryan  v.  United  SUtes,  1  Black.  14^. 

17  L.  ed.  137 — Pinney  v.  Barnes,  17  Conn. 
426 — ^Mc Donald  v.  Bradshaw,  2  (}a.  251, 
46  Am.  I>ec.  385 — State  use  of  Hannibal  & 
St.  J.  R.  Co.  V.  Shaclclett,  87  Mo.  285 — Lake 
County  V.  Neilon,  44  Or.  20,  74  Pac.  212. 

49.  The  liability  of  a  public  officer  for 
public  moneys  arises  out  of  his  official  bond, 
and  principles  which  are  founded  upon  pub- 
lic policy  and  not  from  the  law  of  bailment. 
United  States  v.  Prescott,  8  How.  578, 

11:  734 

Cited  in   Smythe   v.   United   SUtes,   IAS  U.  & 
163.  47  L.  ed.  427,  2S  Sup.  Ct  Rep.  279— 


BONDS,  II.  b. 


1047 


United  States  ▼.  Boebyshell,  78  Fed.  618 — 
Heads  t.  United  BUtes,  26  C.  C.  A.  282,  54 
U.  S.  App.  150,  81  Fed.  687— United  States 
T.  Smythe,  120  Fed.  81 — Oartley  ▼.  People, 
24  Colo.  164,  49  Pac.  272— GarUey  y.  People, 
28  Colo.  230,  64  Pac.  208 — Clay  Connty  v. 
SImonson,  1  Dak.  485,  46  N.  W.  692 — ^Ttaomp- 
son  ▼.  Township  Sixteen,  80  III.  102 — Ram- 
say V.  People,  197  111.  B88,  90  Am.  St.  Rep. 
177,  64  N.  B.  549 — Chicaco,  B.  &  Q.  R.  Co. 
T.  Bartlett,  20  III.  App.  104 — Shelton  t. 
SUte,  58  Ind.  833,  21  Am.  Rep.  197— Taylor 
T.  Morton,  87  Iowa,  558 — ^Perley  v.  Muske- 
gon Coun^t  82  Mich.  140,  20  Am.  Rep.  637 
— State  ex  rel.  Mississippi  County  y.  Bibore, 
74  Mo.  417,  41  Am.  Rep.  822 — Jefferson 
County  y.  Lineberger,  8  Mont.  240,  35  Am. 
Rep.  462 — Bush  y.  Johnson  County,  48  Neb. 
10,  82  L.R.A.  227,  58  Am.  St.  Rep.  678,  66 
N.  W.  1028 — ^McBachron  y.  New  Proyidencc 
Twp.  85  N.  J.  L.  586— Tlllinghast  y.  Merrill, 
77  Hun,  488,  28  N.  Y.  Snpp.  1089— Atlantic 
A  N.  C.  R.  Co.  y.  Cowles,  69  N.  C.  62 — Stat« 
€X  rel.  Bladen  County  y.  Clarke,  73  N.  C.  258 
— School  Dlst  y.  Stoner,  16  Montg.  Co.  L.  Rep. 
108 — Baily  y.  Com.  44  Phlla.  I^g.  Int.  463 
— Coe  y.  Force,  20  Tex.  Civ.  App.  552,  50 
S.  W.  616— Marx  v.  Parker,  9  Wash.  477, 
48  Am.  St.  Rep.  849,  37  Pac.  675 — Omro 
T.  Kaime,  89  Wis.  476 — State  y.  Gramm,  7 
Wyo.  383,  40  L.R.A.  707,  52  Pac.  533— Rob- 
erts y.  Laramie  Connty,  8  Wyo.  208,  56 
Pac  915. 

50.  A  bond  for  faithful  performance  of 
duties  is  prospective,  unless  by  its  language 
it  is  clearly  made  retrospective.  Farrar  v. 
United  States,  5  Pet.  373,  8:  159 
Cited  in  United  States  v.   Boyd,  15  Pet  207, 

10  L.  ed.  713 — United  States  v.  Linn,  1  How. 
113,  11  L.  ed.  67 — Myers  v.  United  States,  1 
McLean,  496,  Fed.  Cas.  No.  9,996 — ^United 
States  v.  Linn,  2  McLean,  507,  Fed.  Cas.  No. 
15.606 — SUte  v.  Newton,  88  Ark.  281— Bart- 
lett y.  Wheeler,  195  111.  461,  68  N.  H.  160— 
Allen  v.  State,  61  Ind.  275,  28  Am.  Rep.  673 
Ohnlng  y.  EvansyiUe,  66  Ind.  68 — Thomp- 
son y.  DIckerson,  22  Iowa,  862 — Union  Bank 
y.  Beatty,  10  La.  Ann.  890 — ^Rochester  v. 
Randall,  105  Mass.  297,  7  Am.  Rep.  519— 
Hyatt  y.  Grover  &  B.  Sewing  Mach.  Co.  41 
Mich.  227,  1  N.  W.  1037 — Grand  Haven  v. 
United  States  Fidelity  &  O.  Co.  128  Mich. 
109,  92  Am.  St.  Rep.  446,  87  N.  W.  104— 
State  use  of  Towler  v.  Shackleford,  66  Miss. 
661 — Patterson  y.  Freehold  Twp.  881  N.  J.  L. 
256 — Thomson  v.  American  Surety  Co.  56 
App.  Dfy.  120,  67  N.  Y.  Supp.  564 — 
Board  of  Education  v.  Fonda,  77  N.  7. 
358 — oreer  v.  McNeal,  11  Okla.  541,  69  Pac. 
803 — Lake  County  v.  Nellon,  44  Or.  17,  74 
Pac.  212 — Coe  v.  Nash,  91  Tex.  121,  41  S. 
W.  478 — Walton  y.  Williams,  1  Va.  Dec. 
685 — Vivian  v.  Otis,  24  Wis.  521,  1  Am.  Rep. 
199_Terrttory  y.  Rltter,  1  Wyo.  835. 

51.  The  sureties  upon  the  bond  of  a  pub- 
lic officer  are  liable  for  any  misdeeds  of 
that  officer,  done  under  color  of  his  office. 
Lamar  y.  McCulloch,  115  U.  S.  163,  6  Sup. 
€t.  Rep.  1.  29:  360 
Cited  in  National   Bank  y.  Rutledge,   84   Fed. 

409. 

52.  The  court  is  not  authorized  to  make 
other  exceptions  than  those  made  by  the 
statutes,  in  order  to  relieve  a  postmaster 
from  liability  on  his  bond.  United  States 
T.  Keehler,  9  Wall.  83,  19:  574 
Cited  in  Boyden  v.  United  States,  18  Wall.  24, 

20  L.  ed.  580 — United  States  v.  Thomas.  15 
Wall.  858,  21   L.  ed.  94— Smythe  v.  United 


States,  188  U.  8.  165,  47  L.  ed.  428,  23  Sup. 
Ct.  Rep.  279 — ^United  States  ▼.  Farrell,  S 
Blss.  263,  Fed.  Cas.  No.  15,073 — United 
States  v.  Bryan,  82  Fed.  203 — Bryan  v.  Unit 
ed  SUtes,  53  L.R.A.  219.  33  C.  C.  A.  618,  61 
U.  S.  App.  259,  90  Fed.  474 — Smythe  v. 
United  States,  46  CCA.  356,  107  Fed.  37ij 
—United  States  v.  Smythe,  120  Fed.  82— 
State  v.  Houston,  78  Ala.  581,  56  Am.  Rep. 
59 — Healdsburg  v.  Mulligan,  113  Cal.  214, 
38  L.R.A.  464,  45  Pac.  837 — Gartley  v.  Peo- 
ple, 24  Colo.  157,  49  Pac.  272 — Lamb  v.  Dart, 
108  Oa.  612,  34  S.  E.  160 — ^Taylor  v.  Morton, 
87  Iowa,  553 — Cumberland  County  v.  Pen- 
nell,  69  Me.  869,  31  Am.  Rep.  284 — Perley 
V.  Muskegon  County,  32  Mich.  140,  20  Am. 
Rep.  637 — State  ex  rel.  Township  v.  Powell, 
67  Mo.  397,  29  Am.  Rep.  512 — State  ex  rel. 
Mississippi  County  v.  Moore,  74  Mo.  417,  41 
Am.  Rep.  322 — Livingston  v.  Woods,  20 
Mont.  98,  49  Pac.  437 — Maloy  v.  Bernalillo 
County,  10  N.  M.  655,  52  L.R.A  129,  62 
Pac.  1106 — People  ex  rel.  Nash  v.  Faulkner, 
38  Hun.  609 — People  ex  rel.  Nash  v.  Faulk- 
ner, 107  N.  Y.  483,  14  N.  B.  415— Tllling- 
hast V.  Merrill,  151  N.  Y.  143,  34  L.R.A. 
682,  56  Am.  St.  Rep.  612,  45  N.  B.  375— 
Van  Trees  v.  Territory,  7  Okla.  363,  64  Pac. 
495 — Com.  V.  Baily,  129  Pa.  485,  10  Atl.  761 
— Baily  v.  Com.  44  Phila.  Leg.  Int.  453— 
York  County  v.  Watson,  15  8.  C  9,  40  Am. 
Rep.  675 — State  use  of  Overton  County  v. 
Copeland,  96  Tenn.  302,  31  L.R.A  845,  54 
Am.  St.  Rep.  840,  84  S.  W.  427— State  v. 
Gramm,  7  Wyo.  387,  40  L.R.A.  698,  52  Pac. 
583. 

53.  A  second  commission  issued  to  an  offi- 
cer under  an  appointment  by  the  President 
with  the  advice  and  consent  of  the  Senate 
operates  as  a  revocation  of  a  former  com- 
mission by  the  President,  which  was  to  con- 
tinue until  the  end  of  the  next  session  of 
the  Senate,  and  the  liability  of  a  surety  on 
a  bond  given  with  express  reference  to  the 
first  commission  is  confined  to  acts  done 
while  that  commission  had  a  legal  existence. 
United  States  v.  Kirkpatrick,  9  Wheat.  720, 

6:  199 

Diatinffuiahed  in  Walker  v.  Chapman,  22  Ala. 

130 — State  ex  ret.  Wilson  v.  Parker,  30  La. 

Ann.    1186 — National    Bank    v.    Martin,    1 

Chester  Co.  Rep.  879. 

Oritioiged  in  People  v.  Vilas,  36  N.  Y.  470,  98 
Am.  Dec  520. 

Cited  in  Boody  v.  United  States,  1  Woodb.  & 
M.  169,  Fed.  Cas.  No.  1,636— District  Attor- 
ney's Case,  7  Am.  L.  Reg.  N.  S.  808,  Fed. 
Cas.  No.  3,024 — ^United  States  v.  Bills,  4 
Sawy.  593,  Fed.  Caa  No.  15,047 — Montgome- 
ry V.  Hughes,  65  Ala.  208 — Lane  v.  Kolb,  9*^ 
Ala.  646,  9  So.  878 — People  ex  rel.  Wetherbee 
V.  Cazneau,  20  Cal.  508 — Welch  y.  Seymour, 
28  Conn.  892 — Reynolds  v.  Hall,  2  111.  39 — 
Rany  v.  The  Governor,  4  Blackf.  5 — Plun- 
kett  v.  Davis  Sewing  Mach.  Co.  84  Md.  533, 
36  Atl.  115 — Mlssoull  County  v.  Bdwards, 
8  Mont.  64 — Dover  v.  Twombly,  42  N.  H.  68 
— Bank  of  Washington  v.  Barrlngton,  2 
Penr.  &  W.  44 — Cannell  v.  Crawford  County, 
59  Pa.  204 — State  v.  Kelley,  43  Tex.  669 — 
SUte  v.  Hill,  17  W.  Va.  463— Monteith  y. 
Com.  15  Gratt.  185. 

54.  It  matters  not  at  what  time  the 
moneys  are  received  by  an  officer, — whether 
before  or  after  his  bond  is  given, — if  after 
his  appointment  they  are  held  by  him  in 
trust  for  the  United  States,  and  so  continue 
to  be  held  at  and  after  the  date  of  the  bond. 
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United  Stated  v.  Boyd,  15  Pet.  187,  10:  706 
Cited  in  Hartford  y.  Franey,  47  Conn.  80 — 
Hart  V.  Smith,  20  Fla.  61 — Board  of  Educa- 
tion T.  Fonda,  77  N.  Y.  350~State  v.  Polk, 
14  Lea,  7 — Clark  t.  Wilkinson,  69  Wis.  6S1, 
18  N.  W.  481. 

—  editorial  notes. 

Liability  of  sureties  on  official  and  other 
bonds.  3:  708;  8:  577 

[Suits  on  official  bonds  for  trespasses  or 
unauthorized  acts  colore  officiu  21  LJEUA. 
738.] 

Who  entitled  to  protection  of. 

55.  A  bond  of  a  clerk  of  a  circuit  court 
of  the  United  States,  given  to  the  United 
States  in  compliance  with  U.  S.  Rev.  Stat. 
§  795,  U.  S.  Comp.  Stat.  1901,  p.  619,  as 
amended  by  act  of  February  22,  1875,  pro- 
viding that  such  bond  may  be  required  for 
an  amount  not  exceeding  $40,000,  to  insure 
the  faithful  discharge  of  the  duties  of  his 
office  and  the  seasonable  record  of  the  de- 
crees, judgments,  and  determinations  of  the 
court,  is  for  the  protection  of  any  suitor  in- 
jured by  the  failure  of  the  clerk  to  comply 
with  its  conditions.  Howard  v.  United 
States  use  of  Stewart,  184  U.  S.  676,  22  Sup. 
Ct.  Rep.  543,  46:  754 

56.  [An  auctioneer's  bond  is  for  the  benefit 
of  private  creditors,  as  well  as  for  securing 
the  duties  payable  to  the  government.  Lea 
V.  Yard  (H.  Ct.  Er.  &  Ap.  Pa.)   4  Dall.  95, 

1 :  756] 
Who  may  sue  on. 

Public  Officer  Suing  to  Use  as  Nominal 
Party  for  Purposes  of  Federal 
Jurisdiction,  see  Courts,  733,  735. 

57.  To  entitle  one  to  sue  on  a  sheriff's 
bond,  he  must  show  such  a  default  as  would 
entitle  him  to  recover  against  the  sheriff 
in  an  action  on  the  case.  South  v.  Mary- 
land, 18  How.  396,  15.433 
Cited  in  Indiana  ex  rel.  Tyler  v.  Gobln,  04  Fed. 

50 — Hixon  V.  Cupp,  5  Okla.  552,  49  Pac.  927. 

58.  An  action  on  a  sheriff's  bond  for  a 
neglect  or  refusal  to  preserve  the  public 
peace,  in  consequence  of  which  plaintiff  suf- 
fered great  wrong  and  injury  from  the  un- 
lawful violence  of  a  mob,  is  not  maintain- 
able, where  the  declaration  alleges  no  spe- 
cial right,  privilege,  or  franchise  in  plaintiff, 
from  the  enjoyment  of  which  he  has  been 
hindered  by  the  malicious  act  of  the  sheriff; 
nor  charges  him  with  any  misfeasance  or 
nonfeasance  in  the  execution  of  any  process 
in  which  the  plaintiff  was  concerned.  South 
V.  Maryland,  18  How.  396,  15:  433 

59.  The  creditor  of  a  county  cannot  sue 
on  a  collector's  bond  conditioned  to  pav 
over  state,  county,  and  other  revenue  col- 
lected, and  faithfully  to  perform  the  duties 
of  his  office,  for  breach  of  its  condition.  Mis- 
souri ex  rel.  Harshman  v.  Winterbottom. 
123  U.  S.  215,  8  Sup.  Ct.  Rep.  98.      31:  124 

60.  A  settlement  made  by  a  county  col- 
lector with  the  county  court  for  the  county 
taxes,  and  an  acknowledgment  by  the  coun- 
ty court  that  he  was  fully  discharged  from 
his  obligation  in  that  respect,  is  a  bar  to 


an  action  bv  a  creditor  of  the  county  on 
the  collectors  bond,  based  on  the  claim  that 
the  collector  received  warrants  instead  of 
money  for  taxes.  Missouri  ez  rel.  Harsh- 
man  V.  Winterbottom,  123  U.  S.  215,  8  Sup. 
Ct  Rep.  98,  31 :  124 

Cited  In  United  States  ex  rel.  Huidekoper  t. 
Macon  County  Cbnrt,  45  Fed.  405. 

What  Is  pnblle  money  within  meaning 
of  bond. 

61.  The  custom  of  the  land  office  not  to 
have  money  received  by  a  receiver  on  ap- 
plications for  entries  /gippear  in  his  account 
with  the  government  until  after  the  proofs 
have  been  passed  upon  by  both  the  register 
and  receiver  and  a  final  receipt  given  does 
not  prevent  the  money  from  being  public 
money  within  the  meaning  of  the  law  and 
of  his  bond.  Smith  v.  United  States,  170 
U.  S.  372,  18  Sup.  Ct.  Rep.  626,         42:  1074 

62.  Money  exacted  by  a  reoeiver  under 
regulations  of  the  general  land  office,  au- 
thorized by  U.  S.  Rev.  SUt.  (  161,  U.  S. 
Comp.  Stat.  1901,  p.  80,  directing  that  no 
proof  shall  be  received  from  an  entryman 
without  payment  of  the  purchase  price  of 
the  land  which  he  desires  to  purchase,  con- 
stitutes public  money,  although  it  is  to  be 
refunded  if  the  proofs  are  not  finally  ac- 
cepted. Smith  V.  United  States,  170  U.  S. 
372,  18  Sup.  Ct.  Rep.  626,  42:  1074 
Cited  in  Slocum  v.  United  SUtes,  35   Ct.  CL 

480. 

Liability    for    money    received    before 
date  of  bond. 

See  also  supra,  54. 

63.  Where  a  marshal,  before  the  date  of 
his  official  bond,  received  money  due  the 
United  States,  with  orders  from  the  Comp- 
troller to  pay  it  to  the  bank  of  the  United 
States,  and  no  demand  has  been  made  on 
the  marshal,  the  sureties  are  not  liable  on 
his  official  bond,  although  the  money  re- 
mains in  the  marshal's  hands  after  the  exe- 
cution of  the  bond.  United  States  v.  Giles. 
9  Cranch,  212,  3:  708 
Distinguished  in  State  use  of  Robey  v.  Turner. 

8  GillA  J.  130— State  v.  Sooy,  30  N.  J.  L. 
547. 

Cited  In  Boody  v.  United  States,  1  Woodb.  ft  H. 
169,  Fed.  Cas.  No.  l,686--Hopklrk  v.  MTonl- 
co,  1  Brock,  225.  Fed.  Cas.  No.  6,600— Myers 
V.  United  States,  1  McLean,  407,  Fed.  Cas. 
No.  9.996 — ^United  States  v.  Linn,  2  McT>ean. 
506.  Fed.  Cas.  No.  15,606 — Bollin  v.  Blythe, 
46  Fed.  181— State  v.  Newton,  88  Ark.  281— 
Thompson  v.  Dickerson,  22  Iowa,  363 — 
Scarboroash  v.  Parker,  63  Me.  257 — Tbomson 
V.  MacGregor,  81  N.  Y.  507— LytUe  v.  Cmuid, 
21  W.  Va.  206 — Clark  v.  Wllkinsoa,  59  Wis. 
650.  18  N.  W.  481. 

Liability  for  balance  In  hand  at  be^tn* 
ning  of  term  of  bond. 

See  also  infra,  90. 

64.  Sureties  for  the  seeond  term  of  aa 
officer  are  liable  for  the  balanoe  in  his  hands 
when  reappointed,  although  they  are  not 
liable  for  any  default  in  his  first  term. 
Bruce  v.  United  States,  17  How.  iS7, 

15:  Iff 
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Defaloatloiifl  prior  to  date  of  bond. 

Burden  of  Proof,  see  Evidence,  668,  669. 

65.  Sureties  on  an  officer's  bond  are  not 
responsible  for  his  past  defalcations  or  mis- 
conduct   United  States  v.  Boyd,  5  How.  29, 

12:36 
Farrar  ▼.  United  States,  5  Pet.  373, 

8:  159 
Cited  In  United  States  y.  Tbomas,  15  Wall. 
352,  21  L.  ed.  94— Boody  v.  United  States,  1 
Woodb.  &  M.  168,  Fed.  Cas.  No.  1,636 — 8a- 
preme  Council  C.  K.  of  A.  t.  Fidelity  &  C. 
Co.  11  C.  C.  A.  101,  22  U.  8.  App.  439.  63 
Fed.  63 — ^United  States  t.  Jones,  77  Fed. 
723— Townsend  ▼.  Everett,  4  Ala.  610 — Mc- 
Phillips  V.  McGrath,  117  Ala.  564,  23  So. 
721 — State  v.  Newton,  88  .Arkr.  280 — Anaheim 
Union  Water  Co.  v.  Parker,  101  Cal.  488,  35 
Pac.  1048 — Rockford  Ins.  Co.  v.  Rogers,  15 
Colo.  App.  27,  60  Pac.  966 — State  v.  How- 
artb,  48  Conn.  213 — ^Unlted  States  v.  Dudley, 
21  D.  C.  342— Miles  v.  Mutual  L.  &  Bldg. 
Asso.  19  Fla.  136 — Miller  v.  Macouplu  Coun- 
ty, 7  111.  62 — Mclntyre  v.  Trustees  of  Schools, 
8  111.  App.  79 — ^Mahaska  County  v.  Ingnlls, 
16  Iowa,  86 — Independent  School  District  v. 
McDonald,  39  Iowa,  567 — ^McCracken  v.  Todd, 
1  Kan.  167 — Scarborough  v.  Parker,  63  Me. 

257 — State  use  of  Dorsey  v.  Banks, 

76  Md.  144,  21  Atl.  416— Thomss  v.  Blake, 
126  Mass.  322 — State  use  of  Smith  v.  Paul, 
21  Mo.  56 — State  use  of  Lancaster  v.  Jones, 
89  Mo.  480,  1  S.  W.  355 — State  use  of  Powell 
V.  Taylor,  6  Mo.  App.  282 — Missoula  County 
T.  McCormlck,  4  Mont.  131,  6  Pac.  287 — 
Frost  V.  Mlzsell,  38  N.  J.  Eq.  688 — State  t. 
Sooy,  39  N.  J.  L.  542 — Bissell  v.  Saxton,  66 
N.  Y.  60— Scofleld  v.  Churchill,  72  N.  Y.  587 
— Board  of  Education  v.  Fonda,  77  N.  Y. 
858 — ^Thomson  v.  MacOregor,  81  N.  Y.  59 1 — 
New  York  v.  Goldman.  125  N.  Y.  398,  26  N. 
B.  456 — State  v.  Polk,  14  Lea,  7 — Barry  v. 
Screwmen's  Benev.  Asso.  67  Tex.  256,  3  S. 
W.  261 — Chapman  v.  Com.  25  Gratt  741. 

66.  Sureties  on  an  official  hjnd,  the  con- 
dition of  which  is  prospective,  are  not  lia- 
ble for  moneys  appropriated  by  the  official 
between  the  time  of  his  appointment  and 
the  date  of  the  bond.  United  States  v. 
Boyd,  75  Pet.  187,  10:  706 
Distinguished  In  United  States  v.  Linn,  1  How. 

114.  11  L.  ed.  67. 

Cited  in  United  States  v.  Glrault,  11  How.  30. 
13  L.  ed.  591 — United  States  v.  Haynes,  9 
Ben.  26,  Fed.  Cas.  No.  15,334— United  States 
T.  Linn,  2  McLean,  506,  Fed.  Cas.  No.  15,- 
606 — United  States  v.  Potter.  Fed.  Cas.  No. 
16,076 — United  States  v.  Spencer,  2  McLean, 
408,  Fed.  Cas.  No.  10,  308 — United  States  v. 
Jones,  77  Fed.  723^McPhinips  v.  McGrath, 
117  Ala.  664,  28  So.  721— State  v.  Howarth, 
48  Conn.  213 — United  States  V.  Dudley.  21 
D.  C.  342— Stem  t.  People.  102  III.  550— 
Bartlett  v.  Wheeler,  195  111.  452,  63  N.  B. 
169 — Allen  v.  State,  61  Ind.  275,  28  Am. 
Rep.  673 — Ohnlng  v.  Evansvllle,  66  Ind.  63 
— Independent  School  District  v.  McDonald, 
39  Iowa.  667 — State  use  of  Dorsey  v.  Banks, 
76  Md.  144.  24  Atl.  415— Thomas  v.  Blake, 
126  Mass.  322 — Hyatt  v.  Grover  &  B.  Sewing 
Mach.  Co.  41  Mich.  227.  1  N.  W.  1037— 
Grand  Haven  v.  United  States  Fidelity  &  G. 
Co.  128  Mich.  109.  92  Am.  St.  Rep.  446,  87 
N.  W.  104 — State  ex  rel.  Towler  v.  Shackle- 
ford.  66  Miss.  G61 — Van  Slckel  v.  Buffalo 
County,  13  Net.  119,  42  Am.  Rep.  753,  13 
N.  W.  19— Bissell  v.  Saxton,  66  N.  Y.  60— 
State  use  of  Magle  v.  Cutting.  2  Ohio  St.  6 — 
Hall  V.  Williamson,  9  Ohio  St.  23 — Greer  v. 


McNeal.  11  Okla.  641.  69  Pac.  898— Lake 
County  V.  Nellon.  44  Or.  17.  74  Pac.  212— 
Cross  V.  Scarboro,  6  Baxt.  136 — Borden  v. 
Houston.  2  Tex.  607. 

67.  The  recital  in  the  bond  of  a  govern- 
ment receiver,  with  prospective  condition, 
that  he  had  been  appointed  for  four  yearb 
from  a  date  prior  to  that  of  the  bond,  does 
not  render  the  sureties  liable,  by  implica- 
tion, for  defalcation  between  the  date  of 
the  appointment,  and  the  date  of  the  bond. 
United  States  v.  Boyd,  15  Pet.  187,    10:  706 

68.  Sureties  on  an  official  bond  are  re- 
sponsible for  the  faithful  performance  of 
the  collector's  duties  only  for  the  exact 
term  of  his  appointment,  and  are  not  liable 
for  a  defalcation  arising  out  of  or  during  a 
previous  or  subsequent  term.  United  States 
V.  Irvfng,  1  How.  250,  11:  120 
Distinguished   In    Boody    v.    United    States,    1 

Woodb.  &  M.  167,  Fed.  Cas.  No.  1,636— An- 
derson County  V.  Hays,  99  Tenn.  560,  42  S. 
W.  266 — United  States  v.  Stone,  106  U.  S. 
629.  27  L.  ed.  165,  1  Sup.  Ct  Rep.  287 — 
United  States  v.  Blcket,  Fed.  Cas.  No.  14.690 
— Westervelt  v.  Mohrenstecher.  ?A  L.R.A. 
479,  22  C.  C.  A.  95,  40  U.  S.  App.  221,  76 
Fed.  120 — United  States  v.  VanStelnberfr,  77 
Fed.  861 — People  v.  Hammond.  109  Cal.  394, 
42  Pac.  36 — Rockford  Ins.  Co.  v.  Rogers.  15 
Colo  App.  27,  60  Pac.  966 — Pickering  v.  Day. 
3  Houst  (Del.)  640,  95  Am.  Dec.  312— Miles 
V.  Mutual  Ix>an  ft  Bldg.  Asso.  19  Fla.  137 — 
Paw  Paw  Twp.  v.  Eggleston.  25  Mich.  40 — 
Board  of  Education  v.  Fonda.  77  N.  Y.  359 — 
Hetten  v.  Lane,  43  Tex.  288. 

69.  The  amount  charged  to  a  collector 
at  the  commencement  of  his  term  is  only 
prima  facie  evidence  against  his  sureties; 
for,  if  there  had  been  a  misapplication  of 
the  moneys,  or  a  part  thereof,  during  a 
preceding  term,  the  sureties  of  that  term 
are  liable.  United  States  v.  Irving,  1  How. 
250,  11:120 
Cited  in  United  States  v.  Hodge,  13  How.  485, 

14  L.  ed.  234 — Soule  v.  United  States.  100 
U.  8.  11.  25  L.  ed.  537— United  States  v. 
Dumas.  149  U.  S.  286,  37  L.  ed.  736,  13 
Sup.  Ct.  Rep.  872 — Moses  v.  United  States, 
166  U.  S.  594,  41  L.  ed.  1197.  17  Sup.  Ct. 
Rep.  682 — United  States  v.  Able,  Fed.  Cas. 
No.  14,417— United  States  v.  Eggleston.  4 
Sawy.  201,  Fed.  Cas.  No.  15,027 — United 
States  v.  Case,  49  Fed.  271 — Supreme  Coun- 
cil C.  K.  of  A.  V.  Fidelity  ft  C.  Co.  11  C.  C. 
A.  101,  22  U.  S.  App.  439,  68  Fed.  62 — 
Joedlcke  v.  United  States,  29  C.  C.  A.  203, 
66  U.  S.  App.  409,  85  Fed.  376 — State  use  of 
Buchanan  County  y.  Smith,  26  Mo.  233,  72 
Am.  Dec.  204 — Salasar  v.  Territory,  8  N. 
M.  7.  41  Pac.  661 — Washington  County  y. 
Dunn,  27  Gratt  622 — Robertson  v.  Trigg, 
32  Oratt.  81. 

70.  Sureties  on  the  bond  of  an  officer  for 
the  second  term,  are  liable  for  the  balance 
in  his  hand  when  reappointed,  but  not  for 
any  default  in  his  first  term;  and  the  bur- 
den of  proof  to  show  that  the  default  oc- 
curred m  that  term  is  on  them.  Bruce  v. 
United  States,  17  How.  437,  15:  129 
Cited   in    United    States   v.    Earhart,    4    Sawy. 

249,  Fed.  Cas.  No.  15,018 — United  SUtes  v. 
Case,  49  Fed.  271 — Hartford  v.  Franey,  47 
Conn.  80 — United  States  v.  Dudley,  21  D. 
C.  342 — Mutual  Loan  ft  Bldg.  Asso  v.  Prtce, 
16   Fla.   216,   26   Am.    Rep.    703 — Board   of 
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Admrs.  T.  McKowen,  48  La.  Ann.  257,  65 
Am.  St.  Rep.  275.  19  So.  328 — State  use  of 
Doraey  v.  Banks,  76  Md.  145.  24  Atl.  415 — 
Pine  County  ▼.  Wlllard,  30  Minn.  126,  1 
L.R.A.  119,  12  Am.  St.  Rep.  622,  39  N.  W.  71 
— Missoula  County  v.  Edwards,  3  Mont.  64 
— VanSickel  v.  Buffalo  County,  13  Neb.  119, 
42  Am.  Rep.  763,  13  N.  W.  19 — Frost  y. 
Mixsell,  38  N.  J.  Eq.  589 — Lake  County  t. 
Neilon,  44  Or.  17,  74  Pac.  212— Carpenter's 
Appeal,  170  Pa.  146,  82  Atl.  608 — Barry  ▼. 
Screwmen's  Benev.  Asso.  67  Tex.  253,  3 
S.  W.  261— Lyttle  v.  Cozad,  21  W.  Va. 
206 — Milwaukee  County  v.  Pabst,  70  Wis. 
367,  35  N.  W.  337. 

liiabillty    after   expiration   of   term   or 
removal  from  office. 

Extrinsio  Evidence  to  Remove  Am- 
biguity, see  Evidence,  1647. 

Discharge  of  Former  Sureties  by  Re- 
quiring New  Sureties,  see  l^rinci- 
pal  and  Surety,  19. 

71.  Sureties  are  not  responsible  for 
moneys  placed  by  the  government  in  the 
hands  of  the  principal,  after  the  legal  ter- 
mination of  his  office.  United  States  v. 
Nicholl,  12  Wheat.  505,  6:  709 
Oited  In  Jackson  v.  SImonton,  4  Cranch,  C.  C. 

261,    Fed.    Cas.    No.    7,147 — People    use  of 

Logan  County  v.   Toomey,   122   111.   315,  13 

N.  E.  521 — Wapello  County  y.  Bigbam,  10 
Iowa,  43  74  Am.  Dec.  370. 

72.  Sureties  on  an  official  bond  are  not 
responsible  for  public  moneys  which  did  not 
<come  into  the  principal's   hands   either  in 
point  of  fact  or  in  judgment  of  law  before 
his  term  of  office  expired.    Bryan  v.  United 
States,  1  Black,  140,  17:  135 
Cited  In   State  v.  Newton,  88  Ark.   281— Peo- 
ple use  of  Logan  County  v.  Toomey,  122  III. 
316,   13   N.   B.  621 — State  use  of  Hannibal 
&  St.  J.  R.  Co.  V.  Sbacklett,  37  Mo.  285 — 
State  T.  Sooy,  39  N.  J.  L.  547. 

73.  The  sureties  oil  the  bond  of  a  mar- 
shal, given  for  the  faithful  performance  of 
his  duties,  are  not  liable  for  the  retention 
by  him  of  the  public  moneys  received  after 
his  removal  from  office  which  his  orders 
from  the  Comptroller  rel^uired  him  to  pay 
into  the  bank  of  the  United  States,— at 
least,  where  no  demand  appears  to  have  been 
made  on  the  marshal.  United  States  v. 
Giles,  9  Cranch,  212,  3:  708 

74.  The  removal  of  a  receiver  of  public 
moneys  from  office  before  he  has  finally  ac- 
counted for  moneys  received  by  him  on  ap- 
plications for  entry  of  land  does  not  alter 
the  liability  on  his  bond.  Smith  v.  United 
States,  170  U.  S.  372,  18  Sup.  Ct.  Rep.  626, 

42:  1074 

75.  The  bond  of  a  receiver  of  public 
moneys  continues  in  force,  notwithstanding 
his  removal  from  office,  until  he  has  fully 
accounted  and  fulfilled  its  conditions,  al- 
though there  was  no  breach  of  the  bond  at 
the  time  of  his  removal  because  land  en- 
tries, for  which  he  had  received  the  money, 
were  still  pending.  Smith  v.  United  States, 
170  U.  S.  372,  18  Sup.  Ct.  Rep.  626, 

42:  1074 
—  Editorial  note. 

[Extension  of  liability  when  holding  over. 
35  L.R.A.  88.] 


Application    of   paTinents   tis   between 
two  terms. 

See  also  infra,  89;  United  States,  134- 
136. 

76.  Payments,  made  in  a  subsequent  term, 
of  moneys  received  on  bonds,  etc.,  which  re- 
mained charged  to  the  collector  as  of  the 
previous  term,  should  be  applied  to  dis- 
charge the  indebtedness  of  that  term.  Unit- 
ed States  V.  Irving,  1  How.  250,  11:  120 
Cited  In  United  States  ▼.  Honsman,   17  C.  C. 

A.  287,  44  U.  S.  App.  171.  70  Fed.  584. 

77.  Payments  into  the  Treasury,  of  mon- 
eys accruing  and  received  by  a  collector 
during  his  second  term,  should  not  be  ap- 
plied to  the  extinguishment  of  a  balance  ap- 
parently due  at  the  end  of  the  first  term. 
United  States  v.  Irving,  1   How.  250, 

11:120 
Cited  In  United  States  ▼.  Morgan,  28  Fed.  51 
— United  States  v.  Honsman.  17  C.  C.  A. 
285,  44  U.  S.  App.  171.  70  Fed.  583— 
First  Nat.  Bank  v.  National  Surety  Co.  66 
L.R.A.  782.  64  C.  C.  A.  607.  130  Fed.  407 
— State  V.  Newton,  33  Ark.  281 — Rogers  v. 
State,  99  Ind.  224 — Board  of  Admrs.  v.  Mc- 
Kowen. 48  La.  Ann.  257,  55  Am.  St.  Kep. 
275,  19  So.  328 — McKee  v.  Com.  2  Grant, 
Cas.  24 — Philadelphia  v.  Shallcross,  14  Phila. 
137,  37  Phila.  Leg.  Int.  273— McLean  v. 
State,  8  Heisk.  281— SUte  v.  Middleton.  57 
Tex.  190. 

77a.  When  a  collector  of  revenue  has  giv- 
en two  bonds  for  his  official  conduct,  at 
different  periods  and  with  different  sureties, 
a  promise  by  the  supervisor  to  apply  his 
payment  exclusively  to  the  discharge  of  the 
first  bond,  although  some  of  the  payments 
were  of  money  collected  and  paid  after  the 
second  bond  was  given,  ^oes  not  bind  the 
United  States,  and  does  not  amount  to  an 
application  of  the  payments  to  the  first 
bond.  United  States  v.  January,  7  Cranch. 
572,  3: 443 

Cited  in  Jones  v.  United  States,  7  How.  668. 
12  L.  ed.  873 — Myers  ▼.  United  States,  1 
McLean,  498,  Fed.  Cas.  No.  9,996 — Post- 
master General  v.  Furber,  4  Mason,  335,  Fed. 
Cas.  No.  11.808 — Postmaster-General  v.  Nor- 
vell,  Gilpin,  126.  Fed.  Cas.  No.  11,310— 
United  States  v.  Linn,  2  McLean,  502.  Fed. 
Cas.  No.  15.606 — United  States  v.  Wardwell, 
5  Mason,  87,  Fed.  Cas.  No.  16,640 — United 
States  V.  Morgan,  28  Fed.  51 — United  States 
V.  Morgan,  35  Fed.  490 — United  States  ▼. 
Honsman,  17  C.  C.  A.  285,  44  U.  S.  App. 
171,  70  Fed.  583— First  Nat.  Bank  v.  Na- 
tional Surety  Co.  66  L.R.A.  782,  64  C.  C. 
A.  606.  130  Fed.  406— Boring  v.  Williams. 
17  Ala.  528 — Anaheim  Union  Water  Co.  v. 
Parker,  101  Cal.  490.  35  Pac.  1048 — Pick- 
ering ▼.  Day,  3  Houst  (DeL)  540.  95  Am. 
Dec.  291 — Porter  v.  Stanley,  47  Me.  519.  74 
Am.  Dec.  501 — Pickering  v.  Day.  2  DeL 
Ch.  360— Paw  Paw  Twp.  v.  Eggleston,  25 
Mich.  40 — Draffen  v.  BoonTlUe.  8  Mo.  398 — 
State  v.  Sooy,  39  N.  J.  L.  547 — Seymoar  ▼. 
Van  Slyck,  8  Wend.  420 — Stone  ▼.  Sey- 
mour, 15  Wend.  36 — State  ▼.  Chadwick.  10 
Or.  432 — McKee  v.  Com.  2  Grant,  Cas.  24— 
Com.  ▼.  Reltsel.  9  Watts  &  8.  114 — Ander- 
son County  V.  Hays,  99  Tenn.  550.  42  S.  W. 
266— SUte  V.  Middleton,  57  Tez.  190 — Chap- 
man V.  Com.  25  Gratt.  743 — ^Taylor  v.  La 
Follette,  49  W.  Va.  484,  89  S.  E.  276. 

Default  of  agr^nt  throui^h  whom  money 
Is  transferred  to  officer. 

78.  The     responsibility     of     the     agent 
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through  whom  the  govemment  may  transfer 
the  public  money  is  not  within  the  obliga- 
tion of  the  surety  in  an  official  bond.  He 
ifl  responsible  only  for  moneys  which  came 
into  the  hands  of  the  officer,  and  which  he 
fails  to  pay  over.  Bryan  v.  United  States. 
1  Black,  140,  17:  135 

79.  If  a  public  officer  sees  fit  to  allow 
the  money  of  the  government  to  be  paid 
into  the  hands  of  his  ajafent  or  servant,  dur- 
ing his  absence  from  his  office,  it  is  a  good 
payment  to  him',  and  the  risk  is  with  him 
and  his  sureties,  and  not  with  the  govern- 
ment. Potter  V.  United  States,  107  U.  S. 
126,  1  Sup.  Ct.  Rep.  524,  27:  330 

Sheriff. 

Effect  of  Omission  to  Give,  see  Sher- 
iff, 9. 

Alignment  of  Parties  to  Suit  on  Bonds 
to  Determine  Diverse  Citizenship, 
see  Courts,  733. 

Measure  of  Liability,  see  Damages,  114. 

Conclusiveness  of  Judgment  on,  see 
Judgment,  495,  788. 

Control  of  Suit  by  Governor,  see  Par- 
ties, 68. 

Discharge  of  Surety  by  Payment  of 
Judgment  Entered  against  him,  see 
Principal  and  Surety,  21. 

See  also  supra,  57,  58;  infra,  117; 
Sheriff,  10,  11. 

80.  When  the  sheriff  is  punishable  by  in- 
dictment, his  sureties  are  not  bound  to  in- 
demnify- individuals  for  the  consequences  of 
his  criminal  neglect.  South  v.  Maryland, 
18  How.  396,  15:433 

81.  Where  the  enumeration  of  duties  in  a 
sherifTs  bond  include  none  but  those  classed 
as  ministerial,  the  general  expressions 
should  be  construed  to  include  only  other 
duties  of  the  same  kind.  South  v.  Mary- 
land, 18  How.  396,  15:  433 

Marshal. 

Federal  Question  as  to,  see  Appeal  and 
Error,  2038,  2216. 

Jurisdiction  of  Action  on  Bond  as  An- 
cillary to  Jurisdiction  of  Attach- 
ment, see  Courts,   1072. 

Election  of  Remedy,  see  Election  of 
Remedies,  15. 

Judicial  Records  as  Evidence  Against 
Sureties,  see  Evidence,  1257. 

Conclusiveness  against  Obligors  of  Judg- 
ment Binding  upon,  see  Judgment, 
726. 

Conclusiveness  against  Sureties  of 
Judgment  against  Principal,  see 
Judgment,  789. 

Limitation  of  Action  on,  see  Limitation 
of  Actions,  333,  434. 

Removal  of  Action  on,  to  Federal  Court, 
see  Removal  of  Causes,  228. 

See  also  supra,  29a,  63;  infra.  111. 

82.  The  taking,  by  a  marshal,  upon  a  writ 
of  attachment  on  mesne  process  against  one 
person,  of  the  goods  of  another,  is  a  breach  ' 
of  the   condition   of   his   official   bond,   for 


which  his  sureties  are  liable.     Lammon  v. 
Feusier,  111  U.  S.  17,  4  Sup.  Ct.  Rep.  286, 

28:  337 

Distinpuiahed  In  People  use  of  Butledge  v.  Wll- 
moth,  45  III.  App.  76 — McLeodon  v.  State, 
92  Tenn.  520.  21  L.R.A.  742.  22  S.  W.  200. 

Cited  In  Co  veil  v.  Heyman,  111  U.  8.  181,  28 
L.  ed.  392.  4  8ap.  Ct.  Rep.  355— Lamar  v. 
McCulloch.  115  U.  S.  187.  29  L.  ed.  306,  fl 
Sup.  Ct.  Rep.  1-— West  v.  Cabell.  153  U.  S. 
85.  38  L.  ed.  644.  14  Sup.  Ct.  Rep.  752— 
Wise  V.  Jefferls,  2  C.  C.  A.  435,  7  U.  S.  App. 
275.  51  Fed.  644— Meads  ▼.  United  States. 
.26  C.  C.  A.  235,  54  U.  S.  App.  150,  81  Fed. 
600 — National  Bank  v.  Rutledge,  84  Fed.  401) 
— Chandler  ▼.  Rutherford,  43  C.  C.  A.  220. 
101  Fed.  777— Phelps  v.  Mutual  Reserve 
Fund  Life  Asso.  61  L.R.A.  728.  50  C.  C.  A. 
354.  112  Fed.  467— Best  v.  Johnson,  78  Cal. 
218,  3  L.R.A.  170.  12  Am.  St.  Rep.  41,  20 
Pac.  415 — Felonlcher  v.  Stlngley,  142  Cal. 
632,  76  Pac.  504— Hill  v.  Corcoran,  15  Colo. 
274,  25  Pac.  171— Allison  v.  People.  6  Colo. 
App.  84.  30  Pac.  903 — Norwalk  ex  rel.  Faw- 
cett  V.  Ireland.  68  Conn.  7,  35  Atl.  804 — 
Welter  v.  Jacobson.  7  N.  D.  43,  66  Am.  St. 
Rep.  632,  73  N.  W.  65 — Jefferson  v.  Hartley. 
81  Ga.  719.  9  S.  E.  174 — Hawkins  v.  Thom- 
as, 3  Ind.  App.  404.  29  N.  E.  157 — Chandler 
V.  Rutherford.  2  Ind.  Terr.  394,  51  8.  W.  981 
-Johnson  v.  Williams.  Ill  Ky.  294.  54  L. 
R.A.  221,  98  Am.  St.  Rep.  416,  63  S.  W.  750 
— State  use  of  Wilson  v.  Fowler.  88  Md.  604. 
42  L.R.A.  850.  71  Am.  St.  Rep.  452,  42  Atl. 
201 — People  use  of  Norrls  v.  Mersereau,  74 
Mich.  689,  42  N.  W.  153— Hursey  v.  Marty. 
61  Minn.  432,  63  N.  W.  1090— Brown  v. 
Weaver,  76  Miss.  21.  42  L.R.A.  427.  71  Am. 
St.  Rep.  512.  28  So.  388 — State  ex  rel.  Rob- 
ertson V.  Hope.  88  Mo.  435 — State  ex  rel. 
Brennan  v.  Dierker.  101  Mo.  App.  645,  74  S 
W.  158 — Berry  v.  Schaad.  50  App.  Div.  i34, 
63  N.  Y.  Supp.  349 — Bishop  v.  Mosher,  65 
Hun.  522.  20  N.  Y.  Supp.  594 — Drolesbaugh 
▼.  Hill,  64  Ohio  St.  264.  60  N.  E.  202— 
Dysart  v.  Lurty,  3  Okla.  606,  41  Pac.  724 — 
Wilson  V.  Sullivan.  17  Utah,  347.  53  Pac. 
994— Mace  v.  Gaddls,  3  Wash.  Terr.  128,  13 
Pac.  545. 

Collector. 

Application  of.  Payments  as  Between 
Two  Terms,  see  supra,  76-77a. 

Duress  in  Requiring  New  Bond  from, 
see  Duress,  8. 

Collector's  Original  Statement  of  Ac- 
count as  Evidence,  see  Evidence, 
1070. 

Treasury  Transcripts  as  Evidence,  see 
Evidence,  1114,  1115,  1122. 

Probative  Effect  of  Treasury  Transcript 
of  Account,  see  Evidence,  2475, 
2476. 

Estoppel  of  Surety  on  Bond,  see  Es- 
toppel, 30. 

Effect  of  Order  of  Commissioner  of  In- 
ternal Revenue  to  Execute  New 
Bond,  see  Internal  Revenue,  43. 

Judgment  by  Default  on,  see  Judgment, 
44. 

Allegations  in  Action  on  Bond,  see 
Pleading.  505. 

Relea.se  of  Surety  by  Alteration  of  In- 
strument, see  Principal  and  Surety, 
64. 
Set-Off     in    Action     on,     see     Set-Off    and 
Counterclaim,  98,  99. 

See  also  supra,  30,  68.  69,  76,  77;  infra, 
106,  110,  115.  116. 
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83.  Where  a  tax  long  past  due  to  the 
United  States  has  been  paid  to  the  collector 
of  internal  revenue,  he  and  his  sureties  are 
liable  therefor,  although  the  amount  so  paid 
had  not  then  been  returned  to  the  assessor's 
office  or  passed  upon  by  him,  nor  had  a 
sworn  return  of  the  taxpayer  been  delivered. 
King  V.  United  States,  99  U.  S.  229,  25:  373 
Cited  In  Potter  v.  United  States,  107  U.  S.  130, 

27  L.  ed.  881,  1  Sup.  Ct.  Rep.  524 — Smith 
V.  United  States,  170  U.  S.  379.  42  L.  ed. 
1077,  18  Sup.  Ct.  Rep.  626 — Meads  y.  United 
States,  26  €.  C.  A.  233,  54  U.  S.  App.  150, 
81  Fed.  688 — Spreckels  Sugar-Ref.  Co.  v. 
McClain,  109  Fed.  78 — Berrien  County  v. 
Bunbury,  45  Mich.  85,  7  N.  W.  704 — Blaco 
V.  State,  58  Neb.  566,  78  N.  W.  1056— 
Lake  County  ▼.  Nellon,  44  Or.  19,  74  Fac 
212. 

84.  A  collector  and  his  sureties  are  re- 
sponsible as  well  for  moneys  and  stamps  re- 
tained by  him  as  his  own  successor  as  for 
those  received  by  him  from  any  other  prede- 
cessor. United  States  v.  Stone,  106  U.  S. 
525,  1  Slip.  Ct.  Rep.  287,  27:  163 
Cited   In   United   States   v.   Van    Steinberg,   77 

Fed.  861 — Harvey  v.  United  States,  38  C.  C. 
A.  271,  97  Fed.  455 — Clark  v.  Douglas,  58 
Neb.  574,  79  N.  W.  158. 

85.  A  bond  given  for  the  faithful  dis- 
charge of  the  duties  of  his  office,  by  a  col- 
lector, is  to  be  restricted,  as  to  the  liabili- 
ties of  the  sureties,  to  the  duties  and  obliga- 
tions created  by  the,  collection  acts  passed 
antecedent  to  the  date  of  the  bond.  United 
States  V.  Kirkpatrick,  9  Wheat.  720, 

6:  199 

Distinguished  In  TuIIey  v.  State,   1   Ind.   503. 

Cited  In  United  States  v.  Powell,  14  Wall.  502, 
20  L.  ed.  728 — Bank  of  United  States  v. 
Dandrldge,  12  Wheat.  81,  6  L.  ed.  568 — Vl- 
dellty  ft  D.  Co.  v.  Courtney,  186  U.  S.  361, 
46  L.  ed.  1201.  22  Sap.  Ct.  Rep.  833 — Post- 
master General  v.  Hunger,  2  Paine.  199,  Fed. 
Cas.  No.  11,309 — United  States  v.  McCartney, 
1  Fed.  106 — United  States  v.  DeVlsser,  10 
Fed.  648 — Westervelt  v.  Mohrenstecher,  34 
L.R.A.  479,  22  C.  C.  A.  95,  40  U.  S.  App. 
221,  76  Fed.  121— Brewer  v.  King,  63  Ala. 
515 — ^Pickering  v.  Day,  3  Houst.  (Del.)  536. 
95  Am.  Dec.  291 — Bond  v.  Central  Bank.  2 
Ga.  108 — Bethune  v.  Doaler,  10  Ga.  239 — 
MulUkin  V.  State,  7  Blackf.  80 — ^Davls  v. 
State,  44  Ind.  60 — Green  v.  Brandon,  Walk. 
(Miss.)  372 — State  use  of  Southern  Bank  v. 
Atherton,  40  Mo.  217 — Chew  v.  Elllngwood, 
86  Mo.  273,  56  Am.  Rep.  429 — Ulster  County 
Sav.  Inst.  v.  Ostrander,  15  App.  Dlv.  174,  44 
N.  Y.  Supp.  181 — Monroe  County  v.  Clarke. 
25  Hun,  286 — People  v.  Pennock,  60  N.  Y. 
427 — Monroe  County  t.  Clark,  92  N.  Y.  396 
— State  use  of  Irwin  v.  Crooks.  7  Ohio,  pt. 
2,  p.  228— Wylle  v.  Gallagher,  46  Pa.  20»— 
Bank  of  Kentucky  v.  Schuylkill  Bank.  1 
Pars.  Sel.  Eq.  Cas.  231. 

86.  Where  sureties  on  a  collector's  bond 
limit  their  liability  to  stamps  received  un- 
der the  act  of  1863,  they  are  not  liable  for 
stamps  received  after  such  act  was  repealed, 
although  it  was  repealed  when  the  bond  was 
given.  United  States  v.  Hough,  103  U.  S. 
71,  26: 305 

87.  A  collector  of  customs  receiving  Unit- 
ed States  treasury  notes  as  collector  and 
under  the  terms  of  his  bond  is  not  liable 


merely  as  bailee  for  their  care  while  in  his 
hands  subsequently  to  their  cancelation  in 
pursuance  of  law.  United  States  v.  Morgan, 
11  How.  154,  13:  «43 

Cited  In  United  States  v.  Thomas,  15  Walt 
353,  21  L.  ed.  94 — Smythe  v.  United  SUtes, 
188  U.  S.  164,  47  L.  ed.  428.  23  Sup.  Ct. 
Rep.  27ft — United  States  v.  Fordyce.  122 
Fed.  063 — State  v.  Houston,  78  Ala.  581,  56 
Am.  Rep.  59 — Heaidshurg.  v.  Mulligan.  113 
Cal.  215.  33  L.R.A.  464.  45  Pac.  837 — ^Ram- 
say V.  People,  97  111.  App.  292 — Sbelton  v. 
State.  53  Ind.  333,  21  Am.  Rep.  197 — Cum- 
berland County  V.  Pennell.  69  Me.  369.  31 
Am.  Rep.  284 — Perley  v.  Muskegon  County. 
32  Mich.  140,  20  Am.  Rep.  637— Maloy  v. 
Bernalillo  County.  10  N.  M.  655.  52  L.R.A. 
129,  62  Pac.  1106 — People  ex  rel.  Nash  v. 
Faulkner,  31  Hyn.  326 — ^People  ex  rel.  Nasb 
V.  Faulkner.  38  Hun.  600 — Wilson  v.  Wich- 
ita County.  67  Tex.  649,  4  S.  W.  67— 
Marx  V.  Parker.  9  Wash.  478,  43  Am.  St. 
Rep.  849,  37  Pac.  675^8tate  ▼.  Gramm,  7 
Wyo.   354;  40   L.R.A.   698.   52  Pac.    533. 

88.  The  officers  of  the  Treasury  cannot,  by 
any  exercise  of  their  discretion,  enlarge  or 
restrict  the  obligations  of  a  collector's  bond. 
United  States  v.  Irving,  1  How.  250,  11:  120 

89.  [Where  a  collector  is  continued  in  of- 
fice for  more  than  one  term,  but  gives  dif- 
ferent sureties,  the  liability  of  the  sure- 
ties is  to  be  estimated  as  if  different  per- 
sons had  held  the  office  for  the  several  terms. 
United  States  v.  Irving,  1  How.  250,  11:  120 
Commonwealth  v.  Baynton   (Pa.  Sup.  Ct.> 

4  Dall.  282,  1 :  834] 

Cited  In  Jones  v.  United  States,  7  How.  6SiK 
12  L.  ed.  873 — ^United  SUtes  v.  M«rgan.  35 
Fed.  490 — Boring  v.  Williams,  17  Ala.  524 
— Pickering  v.  Day.  2  Del.  Ch.  367. 

90.  Sureties  on  a  collector's  bond  are  lia- 
ble for  money  received  by  him  from  his  pre 
decessors  or  from  another  collector,  upon 
representation  that  it  was  necessary  for 
the  purpose  of  meeting  expenditures  of  his 
oifice.  Broome  v.  United  States,  15  How. 
143,  14: 636 
Cited  in  Gaussen  v.  United  States,  97  U.  S.  59:!. 

24  L.  ed.  1010 — United  States  v.  Gaassen. 
2  Woods,  98,  Fed.  Cas.  No.  15,192 — ^Kleck- 
hoefer  v.  United  States,  19  App.  D.  C.  41  In- 
state V.  Sooy,  39  N.  J.  L.  542 — Simons  v. 
Jackson  County,  63  Tex.  481. 

91.  The  sureties  of  a  collector  are  liable 
for  moneys  received  by  him  under  an  act 
passed  subsequently  to  the  execution  of  their 
bond.     Soule  v.  United  SUtes,  100  U.  S.  8, 

25:536 
Cited  in  Renfroe  v.  Colquitt,  ¥4  Ga.  633. 

Contractor. 

Evidence   of   Demand    or   Default,   see 
Evidence,  1103. 

92.  Sureties  on  a  contractor's  bond  are 
not  responsible  for  ft  balance,  in  his  hands, 
at  the  expiration  of  the  contract,  of  ad- 
vances made  to  him,  not  on  account  of  that 
particular  contract  exclusively,  but  00  ac- 
count of  that  and  other  contracts  as  a  oora- 
mon  fund  for  supplies,  where  accounts  of 
the  supplies,  the  expenditures,  and  the  fundi 
had  all  been,  throughout,  blended  indiserim- 
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inately  by  both  parties.     United  States  v. 
Jones,  8  Pet  399,  8:  988 

Cited  In  McClaskey  v.  Cromwell,  11  N.  Y.  698. 

Recrister  of  land  office. 

See  also  infra,  94. 

93.  Neglect  and  refusal  of  the  register  of 
the  land  office  to  pay  over  to  the  United 
States  the  surplus  beyond  the  compensation 
of  which  he  was  entitled  by  law  is  a  breach 
of  his  official  bond,  both  as  respects  himself 
and  his  sureties,  and  the  United  States  need 
not  proceed  against  the  principal  for  money 
had  and  received.  Unit^  States  v.  Babbitt, 
95  U.  S.  334,  24:  480 

KeoeiTer  of  public  money. 

Treasury  Transcript  as  Evidence,  see 
Evidence,  1110. 

See  also  supra,  42-45,  61,  62,  74,  75; 
infra,  99,  103,  111,  112,  113;  Con- 
tracts, 356. 

94.  Sureties  on  the  official  bond  of  a  re- 
oeiver  of  public  moneys  for  the  sale  of  land 
are  liable  for  moneys  received  by  such  officer 
in  the  absence  of  the  register.  The  register 
and  receiver  are  not  required  to  sit  at  the 
same  time  and  concurrently  pass  upon  the 

.  sufficientcy  of  the  proof  of  settlement  and 
improvement  by  pre-emptors.  If  both  are 
satisfied,  that  is  all  the  law  requires.  Pot- 
ter T.  United  States,  107  U.  S.  126,  1  Sup. 
Ct  Rep.  524,  27:  330 

Clerk  of  court. 

Action  on,  in  Name  of  United  States, 

see  Parties,  65. 
Sufficiency  of  Plea  in  Action  on,  see 

Pleading,  769,  770. 
Discharge  of  Sureties,  see  Principal  and 

Surety,  34. 
See  also  supra,  55. 

95.  A  clerk  of  a  court  of  the  United 
States  who  fails  to  deposit  as  required  by 
law,  but  appropriates  to  his  own  use,  money 
deposited  with  him  by  a  private  suitor  with 
the  sanction  of  the  court  m  a  pending  cause, 
is  liable  for  the  amount  so  i^ppropriated  on 
the  bond  given  by  him  to  the  United  States, 
under  U.  S.  Rev.  Stat.  §  795,  U.  S.  Comp. 
Stat.  1901,  p.  619,  as  amended  by  the  act  of 
February  22,  1875,  to  insure  the  faithful 
discharge  of  the  duties  of  his  office.  Howard 
v.  United  States  use  of  Stewart,  184  U.  S. 
«76,  22  Sup.  Ct.  Rep.  543,  46:  754 

—  Editorial  note. 

[Liability  on  official  bond  of  clerk,  for 
loss  by  bank  failure.  •  22  L.R.A.  449.] 

Tmstee  of  township. 

96.  An  action  on  the  bond  of  a  trustee  of 
a  township,  under  Ind.  act  March  5,  1883, 
giving  the  benefit  of  the  bond  to  the  holder 
of  any  contract  or  other  evidence  of  indebt- 
edness contracted  in  the  name  or  on  behalf 
of  the  township,  without  an  order  author- 
izing it,  cannot  be  maintained  without  show- 
ing that  the  certificates  were  issued  for  a 
Talid  debt.  Indiana  ex  rel.  Stanton  v. 
<Jiover,  155  U.  S.  513,  15  Sup.  Ct.  Rep.  186, 

39:  243 


Bond  for  completion  of  railroad  with- 
in certain  time. 

97.  Where  a  statute  requires  a  railroad 
corporation  to  give  a  bond  in  a  certain  sum, 
conditioned  that  such  corporation  will  com- 
plete its  road  within  a  fixed  time,  if  the 
condition  is  not  fulfilled,  the  corporation 
must  pay  to  the  state,  absolutely  and  for 
its  own  use,  the  sum  named  in  the  bond. 
Clark  V.  Barnard,  108  U.  S.  436,  2  Sup.  Ct. 
Rep.  878,  27:  780 

Government  depositories. 

Compromise  by  State  of  Claim  Against 
Railroad  Company  for  Issuing 
Bond,  see  Compromise  and  Settle- 
ment, 49. 

98.  A  recital  in  the  condition  of  a  ^ond: 
"Whereas  an  agreement  has  this  day  been 
entered  into  between  the  United  States  on  the 
one  part,  and  the  president  and  airectors  of 
the  ^  Bank  of  Somerset  of  the  other  part,'' 
indicates  an  agreement  bv  the  president  and 
directors  in  their  corporate  character. 
Whatever  obligations  a  sense  of  right  may 
have  imposed  upon  the  obligors  as  members 
of  the  corporation,  the  obligation  imposed 
by  the  bond  itself  is  measured  by  its  terms. 
They  do  not  undertake  for  their  general 
conduct  as  individuals;  they  do  not  under- 
take for  each  other  as  to  any  matter  not 
expressed  in  the  bond;  they  undertake  that 
the  bank  shall  perform  the  contract  recited 
in  the  condition,  and  for  nothing  more. 
United  States  v.  Robertson,  5  Pet.   641, 

8:  257 

e.  Defenses, 

Presumption  as  to  Place  of  Defalcation  by 
Pay  Master,  see  Evidence,  589. 

Treasury  Transcripts  as  Evidence,  see  Evi- 
dence, 1135,  1136. 

Extent  of  Liability  of  Administrator  of 
Obligor,  see  Executors  and  Adminis- 
trators, 181a. 

Release   of    Surety    by    Proceeding   against 
Principal  only,  see  Principal  and  Sure 
ty,  23. 

Discharge  of  Principal,  see  Principal  and 
Surety,  31. 

Failure  to  Proceed  against  Principal,  see 
Principal  and  Surety,  37-43. 

Alteration  or  Erasure  of  Instrument,  see 
Principal  and  Surety,  62-65. 

Set-off  in  Action  on  Bond,  see  Set-Off  and 
Counterclaim,  90,  93,  98,  99. 

Tn  Action  on  SherifTs  Bond,  see  Sheriff,  10, 
11. 

99.  Where  a  receiver  of  public  moneys 
charged  hhnself  with  money  paid  by  pre- 
emptors  for  public  lands,  the  sureties  on  his 
official  bond  cannot,  in  an  action  thereon, 
set  up  irregularities  in  the  proceedings,  and 
claim  that  the  payments  were  unauthorized, 
and  that  they  are  not  liable  therefor. 
Potter  v.  United  States,  107  U.  S.  126.  1 
Sup.  Ct.  Rep.  524,  27:  330 
Cited  In  King  County  v.  Ferrj,  5  Wash.  546,  19 

L.B.A.  506,   84   Am.   St.   Rep.   880,   82   Pac 
538. 
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100.  The  fact  that  larger  sumg  were  dis- 
bursed by  an  officer  than  was  anticipated 
forms  no  defense  to  an  action  on  his  bond 
conditioned  for  his  honest  disbursement  of 
the  public  moneys.  Moses  v.  United  States, 
166  U.  S.  571,  17  Sup.  Ct.  Rep.  682,  41:  1119 

101.  Voluntary  payment  to  a  creditor  of 
the  United  States  is  no  defense  to  suit  on  an 
official  bond.  United  States  v.  Keehler,  9 
Wall.  83,  19:  574 

102.  Obligors  in  official  bonds  cannot, 
when  litigation  arises  and  loss  is  likely  to 
fall  upon  them,  set  up  a  condition  unknown 
to  the  officer  whose  duty  it  is  to  take  the 
bond.     Dair  v.  United  States,  16  Wall.  1, 

21 :  491 

103.  The  liability  of  a  receiver  of  public 
money  is  to  be  measured  by  his  bond;  and 
where  that  binds  him  to  pay  the  money,  a 
cause  which  renders  it  impossible  for  hfm 
to  do  so  is  of  no  importance.  Boyden  v. 
United  States,  13  Wall.  17,  20:  527 

104.  In  an  action  upon  an  official  bond, 
fraud  by  the  principal  cannot  be  set  up  as  a 
defense  by  the  sureties.  United  States  v. 
Girault,  11  How.  22,  13:  587 
Ryan   v.   United   States,   19   Wall.   517, 

22:  172 
Cited  in  Supreme  Council  C.  K.  of  A.  v.  Fidel- 
ity &  C.  Co.  11  C.  C.  A.  101.  22  U.  S.  App. 
439,  63  Fed.  53 — Montgomery  County  ▼. 
CochraD,  57  C.  C.  A.  267.  121  Fed.  23— Terri- 
tory V.  Cook,  2  Art*.  389,  17  Pac.  10— Chl- 
caero  V.  Gage,  95  III.  630.  35  Am.  Rep.  182 — 
First  Ave.  Land  Co.  ▼.  Hildebrand,  103  Wis. 
53fi,  79  N.  W.  758. 

Effect  of  negllg:ence  oi  officers  off  gov- 
ernment. 

105.  The  negligence  of  the  officers  of  the 
government  does  not  affect  the  liability  of 
either  principal  or  sureties  on  a  bond  to  the 
United  States.  Minturn  v.  United  States, 
106  U.  S.  437,  1  Sup.  Ct.  Rep.  402,  27:  208 
United  States  v.  Nicholl,  12  Wheat.  505, 

6:709 
United  States  v.  Vanzandt,  11  Wheat,  184, 

6:  448 
United  States  v.  Witten,  143  U.  S.  76.  12 
Sup.  Ct.  Rep.  372,  36:  81 

Hart  V.  United  States,  95  U.  S.  316,  24:  479 
Cited  In  United  States  ▼.  Nlcboll,  12  Wheat. 
509,  6  L.  ed.  710 — Dox  v.  Postmaster  Gen- 
eral, 1  Pet.  325,  7  L.  ed.  163 — United  States 
V.  Boyd.  15  Pet.  208,  10  L.  ed.  713 — United 
States  V.  Buchanan,  8  How.  106.  12  L.  ed. 
1006 — Jones  v.  United  States,  18  Wall.  663, 
21  L.  ed.  868 — Hart  v.  United  States,  95  U. 
S.  318,  24  L.  ed.  480 — Minturn  v.  United 
States,  106  U.  S.  444.  27  L.  ed.  210.  1  Sup. 
Ct.  Rep.  402 — ^United  States  v.  Witten,  143 
U.  S.  79,  36  L.  ed.  82,  12  Sup.  Ct.  Rep.  372 — 
German  Bank  v.  United  States,  148' U.  S.  580, 
37  L.  ed.  569,  13  Sup.  Ct.  Rep.  702 — Kimball 
V.  United  States,  5  Ct.  CI.  262— Sllvey  v. 
United  States,  7  Ct.  CI.  841 — Jackson  v.  SI- 
monton,  4  Cranch.  C.  C.  261,  Fed.  Cas.  No. 
7,147 — Postmaster-General  v.  Hunger,  2 
Paine,  197,  Fed.  Cas.  No.  11,309 — Postmas- 
ter General  v.  Reeder,  4  Wash.  C.  C.  680,  Fed. 
Cas.  No.  11,311 — Raymond  r.  United  States. 
14  Blatchf.  52,  Fed.  Cas.  No.  11,596 — ^Unit 
>ed  States  ▼.  Potter,  7  Reporter,  676,  Fed 
Cas.    No.    16,076— United   States  y.    Wright, 


;l 


Fed.  Cas.  No.  16,776— United  States  v.  Wlcte- 
ersham.  10  Fed.  510— United  States  t. 
Adams.  54  Fed.  116 — Meads  ▼.  United  States, 
26  C.  C.  A.  233.  54  U.  S.  App.  150,  81  Fed. 
688— Williams  ▼.  Lyman,  31  C.  C.  A.  514,  «c> 
U.  S.  App.  25,  88  Fed.  241— United  States  ▼. 
Pine  River  Logging  &  Improv.  Co.  32  C.  C.  A. 
416,  61  U.  S.  App.  69,  89  Fed.  917 — Mont- 
gomery County  V.  Cochran.  57  C.  C.  A.  270, 
121  Fed.  26 — Berman  v.  Wolf,  40  Ark.  260 — 
Bethnne  ▼.  Dozler.  10  Ga.  289 — Hogne  ▼. 
State,  28  Ind.  App.  287,  62  N.  B.  656— Boone 
County  v.  Jones,  54  Iowa,  703.  37  Am.  Rep. 
229,  2  N.  W.  987— Independent  School  IHs- 
trlct  V.  Hubbard.  110  Iowa.  64,  80  Am.  St, 
Rep.  271.  81  N.  W.  241— McCracken  t.  Todd. 
1  Kan.  152 — Waseca  County  v.  Sheefaan.  42 
Minn.  68.  5  L.R.A.*  786,  43  N.  W.  690 — State 
use  of  Southern  Bank  ▼.  Atherton,  40  Mo. 
217— Wells,  F.  &  Co's  Express  ▼.  Walker.  9 
N.  M.  190,  50  Pac.  353 — Looney  v.  Hughes, 
30  Barb.  613 — Looney  v.  Hughes.  26  JJ.  Y.  519 
— Monroe  County  v.  Otis,  62  N.  Y.  95 — Com. 
v.  Coo  vert,  1  Pearson  (Pa,)  165^-Com  ▼.  Por- 
ter, 21  Pa.  389 —  Com.  v.  Brice,  22  Pa.  214, 
60  Am.  Dec.  79 — Richmond  ft  P.  R.  Co.  v. 
Kasey,  30  Gratt.  229 —  Stote  use  of  Board 
of  Education  y.  Hill,  17  W.  Va.  463 —  Hoge 
▼.  Brookover,  28  W.  Va.  810. 

Effect  off  addition  off  new  duties  to 
offloe. 

106.  The  addition  of  new  duties  to  the 
office  of  collector  does  not  render  Toid  a 
bond  given  as  a  security  for  the  performance 
of  the  duties  of  his  office.  Gaussen  v.  United 
States,  97  U.  S.  584,  24:  1009 
Cited  In  Chadwick  v.  United  Stotes,  3  Fed.  756 

— Saint  V.  Wheeler  &  W.  Mfg.  Co.  95  Ala. 
375,  36  Am.  St.  Rep.  210,  10  So.  539 — Smith 
V.  United  States.  5  Arts.  63.  45  Pac.  341 — 
White  ▼.  East  Saginaw,  43  Mich.  569,  6  N. 
W.  86 — State  ex  rel.  Drach  t.  Cheaner,  52  Mo. 
App.  261— McAuIey  ▼.  Cooley,  47  Neb.  171, 
66  N.  W.  304 — ^Monroe  County  y.  Clark.  92 
N.  Y.  395. 

Disbursement  by  olReer  of  money 
which  should  haTe  been  disbursed 
by  another. 

107.  The  sureties  of  a  purser  stationed  at 
•a  navy  yard  are  liable  for  the  default  of 
their  principal  in  failing  to  disburse  or  ac- 
count for  moneys  remitted  to  him  as 
purser,  notwithstanding  the  principal  dis- 
bursed moneys  which  should  have  been  dis- 
bursed by  a  navy  agent,  if  there  had  been 
such  an  officer  at  that  navy  yard.  Stromr 
v.  United  States,  6  Wall.  788,  18:  740 

Concealment  of  prior  defalcations. 

See  also  Constitutional  Law,  648. 

108.  Concealment  from  sureties  on  an  of- 
ficer's bond  without  retrospective  words,  of 
the  previous  defalcation  of  their  principal, 
is  immaterial,  and  does  not  render  the  bond 
void.    United  States  v.  Boyd,  6  How.  29. 

12:36 

Permitting  officer  to  remain  in  office  af- 
ter notice  of  defalcation. 

109.  A  plea,  by  sureties,  to  an  action  by 
the  government  on  a  postmaster's  bond,  that 
they  were  discharged  and  released  because 
the  auditor  of  the  postoffice  department  had 
full  notice  of  defalcation  and  embetzlement 
of  funds  of  the  plaintiff  before  the  cause  of 
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aetion  arose,  and  yet  neglectfully  permitted 
said  postmaster  to  remain  in  office,  whereby 
be  was  enabled  to  commit  the  alleged  de- 
fault and  embezzlement,  does  not  constitute 
any  defense  to  the  action.  Jones  y.  United 
States,  18  Wall.  662,  21 :  867 

Selsnre  of  money  by  public  enemies. 

110.  A  collector  or  receiver  of  public 
money,  imder  bond  to  keep  it  safely  and  pay 
it  when  required,  is  excused  from  payin$^ 
it  if  prevented  by  the  Act  of  God  or  the 
public  enemy,  without  any  neglect  or  fault 
on  his  part.  United  States  v.  Thomas,*  15 
Wall.  337,  21 :  89 
DUiinffuUhed  in  Rogers  v.  Parker,  1  Hughes, 

168,  Fed.  Cas.  No.  12.018. 

(Hied  in  Smythe  v.  United  SUtes,  188  U.  8. 
168,  47  L.  ed.  430,  23  Sup.  Ct.  Rep.  27»— 
Rogers  v.  Parker,  Fed.  Cas.  No.  12,018 — Unit- 
ed States  V.  Humason,  6  Sawy.  208,  Fed. 
Cas.  No.  15^421 — United  Stotes  v.  Bosbyshell, 
78  Fed.  619 — Bosbyshell  v.  United  States, 
23  CCA.  586,  39  U.  8.  App.  474,  77  Fed. 
949 — United  States  v.  Bryan,  82  Fed.  293 — 
Bryan  v.  United  States,  63  L.R.A.  219,  33 
C.  C  A.  618,  61  U.  S.  App.  269,  90  Fed.  474 
— Smythe  v.  United  SUtes,  46  C  C.  A.  367, 
107  Fed.  879— United  States  v.  Smythe,  120 
Fed.  31— State  v.  Houston,  78  Ala.  681,  66 
Am.  Rep.  69 — Healdsburg  v.  Mulligan,  113 
Cal.  210,  33  L.R.A.  462,  46  Pac.  337— State 
V.  Walsen,  17  Colo.  177,  16  L.R.A.  468,  28 
Pac.  1119 — Wilson  v.  People,  19  Colo.  202. 
22  L.R.A.  462,  41  Am.  St.  Rep.  243,  84  Pac. 
944 — Oartley  v.  People,  24  Colo.  167,  49  Pac. 
272 — Clay  County  v.  Simonsen,  1  Dak.  486, 
46  N.  W.  692— Lamb  v.  Dart,  108  Ga.  612, 
34  S.  E.  160— Steele  v.  Buck,  61  111.  361,  14 
Am.  Rep.  60 — Chicago,  B.  &  Q.  R.  Co.  v. 
Bartlett,  120  HI.  619,  11  N.  E.  867— Taylor 
V.  Morton,  37  Iowa,  663 — Cumberland  Coun- 
ty V.  Pennell,  69  Me.  366,  31  Am.  Rep.  284 — 
Board  of  Education  v.  Jewell,  4'<  Minn.  429, 
20  Am.  St.  Rep.  686,  46  N.  W.  914 — State  v. 
Bobleter,  83  Minn.  481,  86  N.  W.  461— 
State  ex  rel.  Township  v.  Powell,  67  Mo.  398, 
29  Am.  Rep.  612 — State  ex  rel.  Mississippi 
County  V.  Moore,  74  Mo.  418,  41  Am.  Rep. 
822 — rJefferson  County  v.  Lineberger,  3 
Mont.  242.  86  Am.  Rep.  462 — Living- 
ston V.  Woods,  20  Mont.  98,  49  Pac. 
437— State  v.  Nevln,  ^9  Nev.  169,  8  Am.  St. 
Rep.  878,  7  Pac.  660 — Maloy  v.  Bernalillo 
County,  10  N.  M.  666,  62  LJR.A.  129,  62  Pac. 
1106 — Maloy  v.  Bernalillo  County,  10  N.  M. 
666,  62  L.R.A.  129.  62  Pac.  1106— People  ex 
rel.  Nash  v.  Faulknerr  31  Hun,  326 — People 
ex  rel.  Nash  v.  Faulkner,  38  Hun,  609 — 
Tillingbast  v.  Merrill,  77  Hun,  489,  28  N.  Y. 
Supp.  1089 — People  ex  rel.  Nash  v.  Faulkner, 
107  N.  Y.  483,  14  N.  B.  415 — Van  Trees  v. 
Territory,  7  Okla.  363,  64  Pac.  495 — SUte  v. 
Chadwick,  10  Or.  4G8 — Com.  v.  Bally.  129 
Pa.  486,  10  Atl.  764— Pblllps  v.  Chester  Coun- 
tf,  1  Chester  Co.  Rep.  126 — School  District 
V.  StoDcr,  16  Montg.  Co.  L.  Rep.  110 — York 
County  V.  Watson,  16  8.  C  8,  40  Am.  Rep. 
675 — Keith  v.  Clarke,  4  Lea,  730 — State  use 
of  Overton  County  v.  Copeland,  96  Tenn.  304, 
81  L.R.A.  846,  64  Am.  St.  Rep.  840,  34  S. 
W.  427 — Coe  v.  Force,  20  Tex.  Civ.  App. 
652,  60  8.  W.  616 — Marx  v.  Parker.  9  Wash. 
478,  48  Am.  St.  Rep.  849,  37  Pac.  675 — Fair- 
child  V.  Hedges,  14  Wash.  120,  81  L.R.A.  862, 
44  Pac.  126- Williams  v.  Williams,  66  Wis. 
806.  42  Am.  Rep.  708,  12  N.  W.  466— State 
V.  Gramm,  7  Wyo.  356,  40  L.R.A.  698,  62 
Pac  633. 

111.  Where  a  marshal  or  receiver  of  pub- 


lic moneys  was  in  default  for  not  paying 
over  public  moneys  for  some  time  befor? 
he  was  prevented  from  payment  by  the  pub- 
lic enemies,  such  prevention  is  no  defense  to 
an  action  on  his  bond  to  recover  such  moneys. 
Bevans  v.  United  States,  18  Wall.  56, 

20:  531 
Halliburton  v.  United  States,  13  Wall.  63. 

20:  53^ 
Cited  in  Halliburton  v.  United  States,  13  Wall. 
66,  20  L.  ed.  534 — United  States  v.  Thomas, 
15  Wall.  350,  21  L.  ed.  03— Smythe  v.  United 
States,  188  U.  S.  168,  47  L.  ed.  420,  23 
Sup.  Ct.  Rep.  279 — United  States  v.  Wade,  76 
Fed.  267 — United  States  v.  Bryan.  82  Fed. 
203— Yates  v.  United  States,  32  C.  C.  A. 
509,  61  U.  S.  App.  124,  90  Fed.  59— United 
Stotes  V.  Patterson,  91  Fed.  856— rSmythe 
V.  United  States,  46  C.  C.  A.  357,  107  Fed. 
879 — United  States  v.  Smythe,  120  Fed.  31 — 
Stote  V.  Houston,  78  Ala.  686,  66  Am. 
Rep.  69 — Chowning  v.  Stonfield,  49  Ark. 
93,  4  S.  W.  276 — Qartley  v.  People,  24 
Colo.  167,  49  Pac.  272 — Taylor  v.  Morton, 
87  Iowa,  663 — Perley  v.  Muskegon  County, 
32  Mich.  141,  20  Am.  Rep.  637— State  ex 
rel.  Township  v.  Powell,  67  Mo.  398,  29  Am. 
Rep.  612 — United  States  v.  Howland.  1  N.  M. 
562 — Maloy  v.  Bernalillo  County,  10  N.  M. 
662,  52  L.R.A.  132,  62  Pac.  1106— People 
ex  rel.  Nash  v.  Faulkner,  38  Hun,  609 — 
People  ex  rel.  Nash  v.  Faulkner,  107  N.  Y. 
483,  14  N.  B.  416— Tillinghast  v.  Merrill, 
161  N.  Y.  143,  34  L.R.A.  682,  66  Am.  St. 
Rep.  612,  45  N.  E.  376 — Com.  v.  Bally.  129 
Pa.  486,  10  Atl.  764— Philips  v.  Chester 
County,  1  Chester  Co.  Rep.  126 — ^York  Coun- 
ty V.  Watson,  15  S.  C.  9,  40  Am.  Rep.  675 — 
State  use  of  Overton  County  v.  Copeland, 
96  Tenn.  303,  31  L.R.A.  845,  64  Am.  St. 
Rep.  840,  84  S.  W.  427 — State  v.  Grnmm, 
7  Wyo.  887,  40  L.R.A.  698,  62  Pac.   533. 

Money  lost  throuich  theft  or  robbery. 

112.  A  receiver  of  public  moneys  and  his 
sureties  are  not  discharged  from  the  bond  by 
a  felonious  stealing  of  the  money  without 
any  fault  or  negligence  on  the  part  of  the 
depositary.  Unit^  States  v.  Prescott.  3 
How.  578,  11 :  734 

United  States  v.  Dashiell,  4  Wall.  182, 

18:  319 
Boyden  ▼.  United  States,  13  Wall.  17. 

20:  527 
Dietinffuiehed  in  United  States  v.  Thomas,  16 
Wall.  847,  21  L.  ed.  92— Healdsburg  v.  Mulli- 
gan, 113  Cal.  214.  33  L.R.A.  464,  45  Pac. 
387 — Wilson  v.  People,  19  Colo.  203,  22 
L.R.A.  462,  41  Am.  St.  Rep.  243,  34  Pac. 
944. 

Cited  in  United  States  v.  Morgan,  11  How. 
160,  13  L.  ed.  646— Untfed  States  v.  Dashiel. 
4  Wall.  186.  18  L.  ed.  321— United  States 
V.  Keehler,  9  Wall.  88,  19  L.  ed.  670 — Boyden 
V.  United  States,  13  Wall.  24,  20  L.  ed. 
529 — Bevans  v.  United  States,  13  Wall.  62, 
20  L.  ed.  533 — United  States  v.  Thomas,  16 
Wall.  353,  21  L.  ed.  94 — United  States  v. 
Clark.  96  U.  S.  49,  24  L.  ed.  701— Smythe 
V.  United  States,  188  U.  S.  166,  47  L.  ed. 
428,  23  Sup.  Ct.  Rep.  279 — United  States  v. 
Farrell,  8  Bias.  263,  Fed.  Cas.  No.  15,073 
— United  States  v.  Freeman,  1  Woodb.  ft 
M.  48,  Fed.  Cas.  No.  15.163 — United  States 
V.  Adams,  24  Fed.  350 — Bosbyshell  v.  United 
States.  23  C.  C.  A.  686.  39  U.  S.  App.  474. 
77  Fed.  948 — United  States  v.  Bryan.  82 
Fed.  292 — United  States  v.  Zabriskle,  87  Fed. 
720 — Bryan  v.  United  SUtes,  63  L.R.A.  219, 
.^3  C.  C.  A.  618,  61  F.  S.  App.  259,  90  Fed. 
474 — Smythe  v.  United  States.  46  C.  C.  A. 
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356,  107  Fed.  377-~Uiiited  States  ▼.  Smythe. 
120  Fed.  32 — Montgomery  County  ▼.  Coch- 
ran. 57  C.  C.  A.  269,  121  Fed.  25 — ^United 
States  T.  Fordyce,  122  Fed.  963 — State  v. 
Houston,  78  Ala.  581,  56  Am.  Rep.  50 — 
Healdsburg  ▼.  Mulligan,  113  Cal.  213,  38 
L.R.A.  463,  45  Pac.  337 — Central  City  ▼. 
Sears,  2  Colo.  590 — State  t.  Walsen,  17 
Colo.  174,  15  L.B.A.  458,  28  Pac.  1119— 
Wilson  V.  People,  19  Colo.  201,  22  L.R.A. 
452,  41  Am.  St.  Rep.  243,  34  Pac.  944— 
Gartley  v.  People,  24  Colo.  157,  49  Pac.  272 — 
Lamb  v.  Dart,  108  Ga.  611,  34  S.  E.  160 — 
Ramsay  y.  People,  197  111.  587,  90  Am.  St. 
Rep.  177,  64  N.  B.  549 — Ramsay  v.  People, 
97  111.  App.  291 — Halbert  v.  State,  22  Ind. 
131 — Ross  V.  Hatch,  5  Iowa,  151 — ^Taylor 
V.  Morton,  37  Iowa,  553 — Rose  v.  Doug- 
lass Twp.  52  Kan.  454,  39  Am.  St.  Rep. 
354,  34  Pac.  1046 — Cumberland  County 
y.  Pennell,  69  Me.  369,  31  Am.  Rep.  284 
— Com.  V.  Phoenix  Bank,  11  Met.  148 — 
Perley  v.  Muskegon  County,  82  Mich.  140, 
20  Am.  Rep.  637 — Hennepin  County  v.  Jones, 
18  Minn.  206,  Gil.  182 — Board  of  Education 
▼.  Jewell,  44  Minn.  428,  20  Am.  St.  Rep. 
586,  46  N.  W.  9ji4— State  v.  Bobleter,  83 
Minn.  481,  86  N.  W.  461— Northern  P.  R. 
Co.  v.  Owens,  86  Minn.  191,  57  L.R.A.  636, 
91  Am.  St.  Rep.  336,  90  N.  W.  371 — State 
ex  rel.  Townshend  v.  Meagher,  44  Mo.  359, 
100  Am.  Doc.  298 — l^tate  use  of  Judge  t. 
GatsEweiler,  49  Mo.  26,  8  Am.  Rep.  119 — 
State  ex  rel.  Township  y.  Powell,  67  Mo. 
397.  29  Am.  Rep.  512 — State  ex  rel.  Mis- 
sissippi County  y.  Moore,  74  Mo.  417,  41 
Am.  Rep.  322 — Jefferson  County  -y.  Line- 
berger,  3  Mont.  242,  35  Am.  Rep.  462 — 
Livingston  y.«  Woods,  20  Mont.  97,  49  Pac. 
437 — Bush  y.  Johnson  County,  48  Neb.  10, 
32  L.R.A.  227,  58  Am.  St.  Rep.  673,  66 
N.  W.  1023 — New  Proyldence  Twp.  y.  Mc- 
Eachron,  33  N.  J.  L.  341 — Maloy  y.  Berna- 
lillo County,  10  N.  M.  655,  52  L.R.A.  129, 
62  Pac.  1106 — People  ex  rel.  Nash  y.  Faulk- 
ner, 31  Hun,  326 — People  ex  rel.  Nash  y. 
Faulkner,  38  Hun,  609 — People  ex  rel.  Nash 
y.  Faulkner,  107  N.  Y.  483,  14  N.  B.  415— 
Tlllinghast  y.  Merrill,  151  N.  Y.  143,  34 
L.R.A.  682,  66  Am.  St.  Rep.  612,  45  N.  E. 
875 — State  use  of  Wyandot  County  y.  Har- 
per, 6  Ohio  St.  610,  67  Am.  Dec.  368 — 
Van  Trees  y.  Territory,  7  Okla.  361.  64 
Pac.  495 — Philips  v.  Chester  County,  1  Ches- 
ter Co.  Rep.  126 — Bally  y.  Com.  44  Phila. 
Leg.  Int.  453 — Bally  y.  Com.  129  Pa.  489, 
20  W.  N.  C.  222,  10  Atl.  764— Com.  y. 
Bally,  129  Pa.  485,  10  Atl.  764— State  use 
of  O^rerton  County  y.  Copeland,  96  Tenn. 
802,  31  L.R.A.  847,  54  Am.  St.  Rep.  840,  34 
S.  W.  427 — Wilson  y.  Wichita  County,  67 
Tex.  649,  4  8.  W.  67 — Marx  y.  Parker,  9 
Wash.  478,  43  Am.  St.  Rep.  849,  37  Pac.  675 
State  y.  Gramm,  7  Wyo.  348,  40  L.R.A.  696, 
62  Pac.  533. 


113.  That  the  receiyer  of  public  money 
was  robbed,  is  no  better  defense  to  an  ac- 
tion on  his  bond  than  that  the  money  was 
stolen.  Boyden  v.  United  States,  13  Wall. 
17,  20:  527 

Distinguished  in  Fudge  y.   Dum,  51   Mo.  267. 

Cited  in  Smythe  y.  United  States,  188  U.  S 
167,  47  L.  ed.  429.  23  Sup.  Ct.  Rep.  279— 
United  States  y.  Adams,  24  Fed.  350 — United 
States  y.  Bosbyshell,  73  Fed.  618 — Bosby- 
shell  y.  United  States,  23  C.  C.  A.  585,  39 
U.  S.  App.  474,  77  Fed.  948— United 
States  y.  Bryan,  82  Fed.  293 — United  StateH 
y.  Zabriskie.  87  Fed.  720 — Bryan  y.  United 
States,  53  L.R.A.  219,  33  C.  C.  A.  618,  61 1 


U.  S.  App.  259,  90  Fed.  474 — Smytiie  y. 
United  States,  46  C.  C.  A.  356,  107  Fed.  378 
— (Jnited  States  y.  Smythe,  120  Fed.  32 
— Montgomery  County  y.  Cochran,  57  C. 
C.  A.  269,  121  Fed.  26 — ^United  States 
y.  Fordyce,  122  Fed.  963 — State  y.  Hous- 
ton, 78  Ala.  581,  66  Am.  Rep.  59 — Gart- 
ley y.  People,  24  Colo.  157,  49  Pac  272 
—Lamb  y.  Dart,  108  6a.  612,  34  8.  B. 
160 — Clay  County  y.  Slmonsen,  1  Dak. 
435,  46  N.  W.  592 — ^Ramsay  y.  People,  197 
III.  588,  90  Am.  St.  Rep.  177,  64  N.  E.  54»— 
Ramsay  y.  People,  97  111.  App.  292 — ^Taylor 
y.  Morton,  37  Iowa,  668 — Cnmberland  Coun- 
ty y.  Pennell,  69  Me.  86o,  31  Am.  Rep.  284 — 
Perley  y.  Muskegon  county,  82  Mich.  141,  20 
Am.  Rep.  637 — Board  of  Education  y.  Jewell. 

44  Minn.  428,  20  Am.  St  Rep.  686,  46  N.  W. 
914 — Northern  P.  R.  Co.  y.  Owens,  86  Minn. 
107,  57  L.R.A.  638,  91  Am.  St.  Rep.  336,  90 
N.  W.  371 — State  ex  rel.  Township  y.  Powell. 
67  Mo.  398,  29  Am.  Rep.  512 — State  ex 
rel.  Mississippi  County  y.  Moore,  74  Mo.  417. 
41  Am.  Rep.  322 — Bush  y.  Johnson  County, 
48  Neb.  1,  32  L.R.A.  227,  68  Am.  St.  Rep. 
673,  66  N.  W.  1023 — State  y.  Neyin,  19  Nev 
166,  3  Am.  St.  Rep.  878,  7  Pac.  650 — Maloy 
y.  Bernalillo  County,  10  N.  M.  656,  52  L.R.A. 
129,  62  Pac.  1106 — ^People  ex  rel.  Nash  y. 
Faulkner,  38  Hun,  609 — ^Tlllinghast  y.  Mer- 
rill, 77  Hun,  487,  28  N.  Y.  Supp.  1089— Peo- 
ple ex  rel.  Nash  y.  Faulkner,  107  N.  Y.  483, 
14  N.  E.  415— Tlllinghast  y.  Merrill,  161  N. 
Y.  143,  34  L.R.A.  682,  56  Am.  St.  Rep.  612. 

45  N.  B.  375 — State  y.  Chadwick.  10  Or. 
468 — Philips  y.  Chester  County,  1  Chester 
Co.  Rep.  126 — Com.  y.  Bally,  129  Pa.  485,  10 
Atl.  764 — ^York  County  y.  Watson,  16  8.  C.  9, 
40  Am.  St.  Rep.  676 — State  use  of  Oyerton 
County  y.  Copeland,  96  Tenn.  802,  31  L.R.A. 
845,  54  Am.  St  Rep.  840,  84  S.  W.  427— 
Boggs  y.  State,  46  Tex.  13 — Wilson  v.  W!<di. 
ita  County,  67  Tex.  649,  4  S.  W.  67 — ^FWr- 
child  y.  Hedges,  14  Wash.  120,  31  L.R.A.  862, 
44  Pac.  125— State  y.  Gramm,  7  Wyo.  887,  40 
L.R.A.  698.  52  Pac.  533 — Roberts  y.  Laramie 
County,  8  Wyo.  200,  56  Pac.  916. 

—  Editorial  note. 

[Liability  on  official  bonds  for  loas  bj 
theft  or  bank  failure.    22  L.RJ^.  449.] 

lioss  by  fire. 

114.  The  destruction  of  moneys  in  the 
custody  of  the  superintendent  of  the  Mint 
at  New  Orleans  by  a  fire  orcurrinfr  without 
his  fault  or  negligence  is  no  def^^nae  in  a 
suit  upon  his  official  bond,  conditioned  for 
the  faithful  discharge  of  his  dutir^  ac^rd- 
ing  to  the  laws  of  the  United  States,  which 
require  him  safely  to  keep  such  moneys  as 
come  to  his  hands  by  virtue  of  his  office. 
Smythe  v.  United  States,  188  U.  S.  156,  23 
Sup.  Ct.  Rep.  279,  47:425 
Cited  tn   Montgomery   County  y.  Cochran.   57 

C.  C.  A.  269,  121  Fed.  25— Goff  y.  United 
States,  22  App.  D.  C.  535. 

Conditional  execution  of  bond;  failure 
to  comply  with  condition. 

115.  Sureties  in  a  revenue  bond  complete 
on  its  face  cannot  defeat  a  recovery  unon 
the  ground  that  they  informed  the  princii^l 
that  they  did  not  intend  to  be  bound  nnteM 
another  shared  the  responsibility,  where 
tliey  did  not  inform  the  revenue  offieer  of 
this  condition.  Dair  v.  United  States.  16 
Wall.  1,  21 :  491 
died  in  Butler  v.  United  States,  21  WalL  T74. 
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22  L.  ed.  615— Veach  ▼.  Rice.  ISl  U.  S.  318, 
33  L.  ed.  171,  0  Sup.  Ct.  Rep.  730 — Moses  v. 
United  States,  166  U.  S.  582,  41  L.  ed.  1123, 
17  Sup.  Ct  Rep.  682 — Joyce  v.  Auten.  179 
U.  S.  595,  45  L.  ed.  334,  21  Sup.  Ct.  Rep. 
227 — American  Button-Hole  Over-Seaming  & 
Sewing  Mach.  Co.  v.  Murray,  Fed.  Cas.  No. 
292— Mutual  L.  Ins.  Co.  ▼.  Wilcox,  8  Biss. 
199.  Fed.  Cas.  No.  9,979— Wallace  v.  Wilder, 
13  Fed.  715 — United  SUtes  v.  O'Neill,  19 
Fed.  570— The  Ottumwa  Belle,  78  Fed.  644— 
Joyce  ▼.  Cockrlll.  35  C.  C.  A.  41,  92  Fed.  840 
— Cooper  ▼.  De  Malnvllle,  1  Colo.  A  pp.  19,  27 
Pac.  86 — Carusi  v.  Sarary,  6  App.  D.  C.  846 
— United  States  ▼.  Boyd,  8  App.  D.  C.  448 
— Mansfield  ▼.  Barber,  69  Ga.  855 — Lewis  t. 
Gordon  County  Road  Comrs.  70  Ga.  496 — 
Matbis  y.  Morgan,  72  Ga.  029,  53  Am.  Rep.  847 
— Comstock  V.  Gage,  91  111.  335 — Chicago  v. 
Gage,  95  111.  613,  35  Am.  Rep.  182— Hodge  ▼. 
Farmers'  Bank,  7  Ind.  App.  97,  34  N.  E. 
123 — Taylor  County  v.  King,  73  Iowa,  157, 
6  Am.  St.  Rep.  666,  34  N.  W.  774— Benton 
County  Sav.  Bank  v.  Boddicker,  105  Iowa, 
554,  45  L.R.A.  326.  67  Am.  St.  Rep.  310,  75 
N.  W.  632 — Carter  ▼.  Moulton,  51  Kan.  14. 

20  L.R.A.  311.  37  Am.  St.  Rep.  259,  32 
Pac.  633 — Doorley  v.  Farmers*  k  M.  Lum- 
ber Co.  4  Kan.  App.  97,  46  Pac.  195 
— Harris  ▼.  Regester.  70  Md.  123,  IG 
Ati.  386 — Tbomas  ▼.  Bleaklc,  136  Mass. 
571 — White  ▼.  Dnggan,  140  Mass.  20,  54 
Am.  Rep.  437,  2  N.  E.  110 — Fourth  Nat. 
Bank  v.  Olney,  63  Mich.  62,  29  N.  W.  513— 
Berkey  v.  Judd,  34  Minn.  394,  26  N.  W.  5— 
CampbcU  ▼.  Rotering,  42  Minn.  116,  6  L.R.A. 
280,  43  N.  W.  705 — State  use  of  Bothrlck  v. 
Potter,  63  Mo.  227,  21  Am.  Rep.  440— State 
V.  McGonigle,  101  Mo.  362.  8  L.R.A.  738,  20 
Am.  St.  Rep.  609,  13  S.  W.  758— Cutler  v. 
Roberts,  7  Neb.  9,  29  Am.  Rep.  371 — State  ▼. 
Thatcher,  41  N.  J.  L.  405,  32  Am.  Rep.  225 
— Richardson  v.  Rogers,  50  How.  Pr.  408 — 
Hurd  ▼.  Green,  17  Hun,  328 — Singer  Mfg.  Co. 
▼.  Drummond,  40  Hun,  202 — Bangs  v.  Bangs, 
41  Hun,  44 — Russell  v.  Freer,  56  N.  Y.  71— 
Henderson  v.  Lemly,  79  N.  C.  172 — Hum- 
phreys T.  ITlnch,  97  N.  C.  308,  1  S.  E.  870— 
Bums  V.  Albright.  21  Pa.  Co.  Ct.  427 — Fow- 
ler V.  Allen,  32  S.  C.  237,  7  L.R.A.  747,  10  S. 
E.  947— Sullivan  v.  Williams,  43  S.  C.  508, 

21  S.  E.  642 — Jordan  ▼.  Jordan,  10  I^a,  131, 
43  Am.  Rep.  294 — Dun  v.  Garrett,  93  Tenn. 
658,  42  Am.  St.  Rep.  937,  27  S.  W.  1011— 
McFarlane  v.  Howell.  16  Tex.  Civ.  App.  248, 
43  S.  W.  315 — Bopp  V.  Hansford,  18  Tex. 
Civ.  App.  347,  45  S.  W.  744 — Nash  v.  Fugate, 
24  Gratt.  215,  18  Am.  Rep.  640— Nash  v. 
Fugate,  32  Gratt.  607,  34  Am.  Rep.  780— 
Repass  v.  Richmond.  99  Va.  511,  39  S.  E.  160 
— King  County  v.  Ferry,  5  Wash.  546,  19 
L.R.A.  506,  34  Am.  St.  Rep.  880,  32  Pac.  538 
— Lyttle  V.  CoTsad,  21  W.  Va.  200 — Belden 
▼.  Hurlbut,  94  Wis.  566,  37  L.R.A.  855,  69 
N.  W.  357— Rehbein  v.  Rahr.  109  Wis.  143, 
85  N.  W.  315. 

116.  Sureties  on  a  bond  who  stipulate 
that  they  shall  not  be  bound  unless  others 
share  the  responsibility  are  not  prevented, 
by  their  omission  to  inform  the  revenue 
officer  of  such  condition,,  from  setting  up  a 
defense  to  an  action  on  the  bond  the  lack  of 
execution  by  the  others  where  the  addition- 
al sureties  to  be  procured  are  named  on  the 
face  of  the  bond.  Dair  v.  United  States,  16 
WalLl,  21:491 

Cited  in   State   v.   Churchill,   48   Ark.   441.   8 

8.  W.  352— State  v.   Wallls,  57   Ark.   73,   20 

8.  W.  811 — Cass  County  v.  American    Exch. 

State  Bank,  UN.  I).  245,  01  N.  W^,  59— 
U.  S.  Dig.-~67 


Board  of  Education  ▼.  Sweeney,  1  8.  D.  640. 
36  Am.  St.  Rep.  767,  48  N.  W.  302— Schlek 
V.  Trustees  of  Schools,  16  HI.  App.  53 — Car- 
roll County  V.  Ruggles,  69  Iowa.  273.  58  Am. 
Rep.  223.  28  N.  W.  590— Novak  v.  Pitlick. 
120  Iowa.  292.  98  Am.  St.  Rep.  360.  94  N. 
W.  916 — Butte  V.  Cook.  29  Mont.  95.  74  Pac. 
67 — Hagler  v.  State,  31  Neb.  149.  28  Am.  St. 
Rep.  514.  47  N.  W.  692. 

Payment  of  whole  amount  of  bond  in 
other  suits. 

117.  That  a  surety  in  a  sheriff's  bond  had 
been  compelled  to  pay  the  whole  amount  of 
his  bond  in  other  suits,  before  judgment 
against  him,  but  after  the  institution  of  the 
suit,  is  a  good  defense  to  the  action  if  plead- 
ed puis  darrein  continuance,  Humphreys 
V.  1-eggett,  9  How.  297,  13:  145 
Leggett  V.  Humphreys,  21  How.  66,    16:  50 

Errors  of  computation. 

118.  Errors  of  computation  against  the 
United  States,  in  a  treasury  transcript  on 
an  official  bond,  are  no  more  vested  rights 
in  favor  of  sureties  than  in  favor  of  the 
principal.  Soule  v.  United  States,  190  U. 
S.  8,  25:  536 


///.  Bonds  for  Fidelity  of  Employee  or 
Corporate  Officer, 

Instruction  as  to  Liability  on  Bank  Presi- 
dent's BoEd,  see  Appeal  and  Error 
5132. 

Liability  of  Bank  where  Cashier  has  not 
Given  Bond,  see  Banks,  56. 

Parol  Evidence  of  Execution  and  Approval 
of  Cashier's  Bond,  see  Evidence,  873a. 

Bank  Accounts  as  Evidence  in  Action  on 
Cashier's  Bond,  see  Evidence,  1397, 
1398. 

Sufficiencv  of  Allegations  in  Action  on,  see 
Pleading,  503. 

119.  A  contract  between  an  insurance  com- 
pany and  its  agent,  which  abrogates  all  for- 
mer contracts  so  far  as  new  business  is  con- 
cerned, does  not  abrogate  a  prior  bond  given 
by  the  agent  and  his  sureties.  Boogher  v. 
New  York  L.  Ins.  Co.  103  U.  S.  90,    26:  310 

119a.  Where  a  cashier  is  duly  appointed 
and  permitted  to  act  for  a  long  time  under 
the  sanction  of  the  directors,  his  official 
bond  need  not  be  accepted  by  them  accord- 
ing to  the  terms  of  the  charter,  in  order 
to  make  the  sureties  responsible  for  the 
nonperformance  of  the  duties  of  the  cash- 
ier. The  charter  and  laws  are  to  be  con- 
sidered in  this  respect  as  directory,  and  not 
as  conditions  precedent.  Bank  of  United 
States  V.  Dandridge,  12  Wheat.  64,  6:  552 
died  In   State  ex  rel.  Atty.   Gen.   v.  Gleason, 

12  Fla.  233. 

Editorial  note. 

[Indemnity  insurance;  power  of  insurer 
as  to  settlement  of  claims.  6  L.R.A.(N.S.) 
562.] 

Construction  generally. 

See  also  infra,  121a. 

120.  An  insurance  bond  issued  to  a  bank 
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by  a  surety  company,  if  fairly  and  reason- 
ably susceptible  of  two  constructions,  one 
favorable  to  the  bank  and  the  other  favor- 
able to  the  surety  company,  will  be  given 
the  former  construction,  if  that  is  consist- 
ent with  the  objects  for  which  the  bond  was 
given.  American  Surety  Co.  v.  Paulv,  170 
U.  S.  133,  160,  18  Sup.  Ct.  Rep.  552.  563, 

42:  977,987 
Oiied  in  Gaaranty  Co.  of  N.  A.  v.  Mechanics* 
Sav.  Bank  ft  T.  Co.  183  U.  S.  418.  46  L.  ed. 
262,  22  Sup.  Ct.  Rep.  124 — McMastcr  v.  New 
York  L.  Ins.  Co.  40  C.  C.  A.  141,  99  Fed. 
878 — Hurt  ▼.  Employers'  Liability  Assur. 
Corp.  122  Fed.  831 — American  Bonding  &  T. 
Co.  V.  Baltimore  &  O.  S.  W.  R.  Co.  60  C.  C. 
A.  67,  124  Fed.  881— Order  of  United  Com- 
mercial Travelers  v.  McAdam,  81  C.  C.  A.  27, 
125  Fed.  363 — American  Bonding  Co.  v.  Spo- 
kane Bldg.  k  L.  Soc  65  6.  C.  A.  126,  130 
Fed.  742 — Atlas  Reduction  Co.  v.  New  Zea- 
land Ins.  Co.  71  C.  C.  A.  36,  138  Fed.  512— 
Brunswick  v.  Harvey,  114  Ga.  730,  40  S.  E. 
754 — Champion  Ice  Mfg.  &  Cold  Storage  Co. 
V.  American  Bonding  &  T.  Co.  115  Ey.  872, 
103  Am.  St.  Rep.  856,  76  S.  W.  197— Wert- 
heimer-Swarts  Shoe  Co.  v.  United  States 
Casualty  Co.  172  Mo.  150,  61  L.R.A.  769,  95 
Am.  St.  Rep  500,  72  S.  W.  635 — Hurley  v. 
Fidelity  &  D.  Co.  95  Mo.  App.  93.  68  S.  W. 
958 — Columbia  Paper  Stock  Co.  v.  Fidelity 
&  C.  Co.  104  Mo.  App.  168.  78  S.  W.  320— 
Bank  of  Tarboro  v.  Fidelity  ft  D.  Co.  128 
N.  C.  372,  83  Am.  St.  Uep.  682.  38  8.  E.  908 
— Fenton  v.  Fidelity  &  C.  Co.  36  Or.  290,  48 
L.R.A.  773,  56  Pac.  1096 — Remington  v.  Fi- 
delity k  D.  Co.  27  Wash.  436,  67  Pac.  989. 

120a.  The  rule  that  of  two  constructions 
of  a  bond  executed  by  a  guarantee  company 
to  secure  a  bank  against  defalcation  by  an 
employee,  the  one  favorable  to  the  bank,  if 
consistent  with  the  objects  for  which  the 
bond  was  given,  must  be  adopted,  cannot  be 
availed  of  to  refine  away  terms  of  a  con- 
tract expressed  with  sufficient  clearness  to 
convey  the  plain  meaning  of  the  parties,  and 
embodying  requirements,  compliance  with 
which  is  made  the  condition  to  liability 
thereon.  Guarantee  Co.  of  N.  A.  v.  Mechan- 
ics* Sav.  Bank  &  T.  Co.  use  of  Pryor,  183  U. 
S.  402,  22  Sup.  Ct.  Rep.  124,  46:  253 

Cited   in    United    States    Fidelity    &   G.    Co.    v. 

Mulr,  53  C.  C.  A.  59.  115  Fed.  267 — Carstalra 

V.  American  Bonding  k  T.  Co.  54  C.  C.  A.  89. 

116  Fed.  453 — American  Bonding  &  T.  Co.  v. 

Baltimore  k  O.  S.  W.  R.  Co.  60  C.  C.  A.  07, 

124   Fed.  881 — Granite  Bldg.  Co.  v.   Savilie. 

101  Va.  223.  43  S.   E.  351. 

121.  The    condition    of    an    official    bond, 

that  the  officer  who  gives  it  shall  ''well  and 

trulv''  execute  the  duties  of  his  office,  in- 

eludes  not  onlv  honestv,  but  reasonable  skill 

and  diligence.     Minor  v.  Mechanics  Bank,  1 

Pet.  46.  7:  47 

Cited  In  United  States  v.  Powell,  14  Wall.  501. 

20    L.    ed.   728 — United   States    v.    Cutter.    2 

Curt.  C.  C.  627,  Fed.  Cas.  No.  14,911— State 

ex  rel.  Conley  v.  Fllnn,  3  Blackf.  75,  23  Am. 

Dec.  380 — Cumberland  County  v.  Pennell.  69  ' 

Me.    371.    31    Am.    Rep.   284 — Fiala   v.    Ains- 

worth,   63   Neb.   5,   03  Am.   St.   Rep.   420,  88 

N.  W.  135 — State  Bank  v.  Locke,  15  N.  C.  (4 

Dev.    L.)    536 — Atlantic   k   N.   C.   R.    Co.    v. 

Cowles,  69  N.  C.  68 — State  v.  Chadwick,  10 

Or.    40S — Citizens'     Bank    v.     Wlegand.     12 

rbila.  496,  35  Phila.  Leg.  Int.  28— CiUzens' 


Bank  v.  Wiegand.  6  W.  N.  C.  12— State  ex 
rel.  Terry  ▼.  Blakemorc.  7  Heisk.  656. 

What  coTered  by. 

See  also  Principal  and  Surety,  12. 

121a.  A  ca.shier*s  liond  must  be  construed 
to  cover  all  defaults  in  the  duties  which  are 
annexed  to  the  office  from  time  to  time  by 
those  who  are  authorized  to  control  the 
alTairs  of  the  bank,  and  sureties  are  pre- 
sumed to  enter  into  the  contract  of  surety- 
ship with  reference  to  the  authority  of  the 
president  and  directors,  under  the  charter 
and  by-laws,  to  impose  upon  the  cashier 
other  duties  than  those  r^^larly  pertaining 
to  his  position.  Minor  v.  Mechanic's  Bank. 
1  Pet.  46,  7:  47 

Cited  In  United  States  ▼.  Cutter,  2  Curt.  C.  C 

625.   Fed.   Cas.  No.   14.911— Mechanic**  Sav. 

Bank  k  T.  Co.  v.  Guarantee  Co.  of  N.  A.  68 

Fed.  463 — Strawbridge  v.  Baltimore  k  O.  B. 

Co.  14  Md.  868,  74  Am.  Dec.  541 — Bngler  t. 

People's  F.  Ins.  Co.  46  Md.  333 — Detroit  Sav. 

Bank  v.  Ziegler,  49  Mich.  162,  43  Am.  Rep. 

456.  18  N.  W.  496— Lowndes  v.  Plnckney,  1 

Rich.  Eq.  174. 

121b.  Sureties  in  a  fidelity  bond  am  not 
liable  for  defaults  of  the  principal  occnr- 
ring  prior  to  the  execution  of  the  bond. 
United  SUtes  v.  Girault,  11  How.  22, 

13:587 
Cited  in  Bockford  Ins.  Go.  t.  Rogers,   15  Colo. 

App.  27,  60  Pac.  956. 

122.  The  sureties  on  the  official  bond  of 
a  bank  cashier  are  liable  for  any  wilful  or 
permissive  misapplication  of  the  moneys  of 
the  bank  which  the  cashier  knowinf^ly  made 
or  suffered  without  authority,  whereby  the 
moneys  have  been  lost  to  the  bank.  Minor 
v.  Mechanics  Bank,  1  Pet.  46,  7:  47 
Cited  In  Frellnffhuysen  v.  Baldwin.  16  Fed.  45.^ 

— Reese  v.  Bank  of  Commerce,  14   Md.  282, 
74  Am.  Dec.  536. 

123.  The  failure  of  a  bank  cashier  to  pay 
over  or  account  for  any  portion  of  the  mon- 
eys of  the  bank  received  by  him  raises  a 
presumption  of  a  wilful  waste  or  misap- 
plication of  the  funds,  rendering  his  sure- 
ties liable.  Minor  v.  Mechanics  Bank,  1 
Pet  46,  7:47 

Representations  to  obtain. 

123a.  False  representations  as  to  thehon* 
esty  of  a  cashier  who  applies  to  a  surety 
company  for  a  bond,  made  by  the  president 
of  the  bank,  not  in  the  course  of  the  busi- 
ness of  the  bank  nor  within  any  autiiority 
which  he  possessed,  but  in  pursuance  of  a 
scheme  between  him  and  the  cashier  to  de- 
fraud the  bank, — will  not  be  chai^geable  to 
the  bank  or  defeat  the  liability  on  the  bond. 
American  Surety  Co.  v.  Pauly,  170  U.  S. 
133,  18  Sup.  Ct.  Rep.  552,  42:  977 

Cited   in   Jssaquah   Coal  Co.   v.   United    Stat« 
Fidelity  &  O.  Co.  61  C.  C.  A.  148,  128  Fed 
92 — Tavlor  v.  Commercial  Bank,   174  N.  T 
185.  62  I^R.A.  785,  95  Am.  St.  Rep.  594.  66 
N.  K.  726. 

123b.  Negative  answers  by  the  prendent 
of  a  bank  to  the  questions  in  a  statement 
or  declaration,  in  reliance  on  which  a  fgu^r 
antee   company   executed  a   bond  iosuriu; 
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the  bank  against  defalcation  by  its  cashier, 
**Have  you  known  or  heard  anythinfj  unfa- 
vorable as  to  his  habits  or  associations, 
past  or  present?"  "Or  of  any  matters  con- 
cerning him  about  which  you  deem  it  ad- 
visable to  make  inquiry?" — when  he  had 
heard  that  such  employee  had  been  specu- 
lating, will  defeat  any  recovery  on  such 
bond,  which  provided  that  any  misstate- 
ment of  any  material  fact  in  the  declara- 
tion should  invalidate  it.  Guarantee  Co. 
of  N.  A.  V.  Mechanics'  Sav.  Bank  &  T.  Co. 
use  of  Pryor,  183  U.  S.  402,  22  Sup.  Ct. 
Rep.  124,  46:  253 

Cited  in  Fidelity  k  D.  Co.  v.  Courtney,  186  U. 
S.  850,  46  L.  ed.  1107,  22  Sup.  Ct.  Rep.  83a 
— Phenix  Ins.  Co.  v.  Guarantee  Co.  of  N.  A. 
63  C.  C.  A.  866,  116  Fed.  969— Issaquah 
Coal  Co.  T.  United  States  Fidelity  ft  6.  Co. 
61  C.  C.  A.  161,  126  Fed.  95— Warren  De- 
posit Bank  v.  Fidelity  k  D.  Co.  116  Ky.  60, 
74  S.  W.  1111. 

Notice  of  snspicioQS  circumstances. 

Diligence  in  Notifying  Surety  as  Ques- 
tion for  Jury,  see  Trial,  181. 

124.  Notice  to  a  surety  company  required 
by  the  bond  of  a  bank  officer  when  any  act 
which  may  involve  a  loss  comes  to  the 
knowledf^e  of  the  employer  does  not  require 
notice  of  mere  suspicion  as  to  acts  involv- 
ing fraud  or  dishonesty,  but  only  when  the 
employer  is  satisfied  that  some  specific  act 
of  fraud  or  dishonesty,  likely  to  involve 
loss  to  the  bank,  has  been  committed. 
American  Suretv  Co.  v.  Pauly,  170  U.  S. 
160,  18  Sup.  Ct.'Rep.  563,  42:  987 

124a.  Knowledge,  not  simply  suspicion,  of 
the  existence  of  such  facts  as  would  justify 
a  careful  and  prudent  man  in  charging  an- 
other with  fraud  or  dishonesty,  is  necessary 
to  impose  the  duty  of  giving  notice  to  a 
surety  company  of  an  act  of  dishonesty  un- 
der a  bond  which  requires  notice  of  acts 
"which  may  involve  loss"  as  soon  as  prac- 
ticable after  such  act  shall  have  come  to 
the  knowledge  of  the  employer.  American 
Surety  Co.  v.  Pauly,  170  U.  8.  138,  18  Sup. 
Ct.  Rep.  552,  42:  977 

124b.  The  fact  that  the  receiver  of  a  na- 
tional bank  was  aware  of  some  of  the  mis- 
appropriations of  its  president  for  some 
time  before  filing  a  proof  of  claim  under  an 
indemnity  bond  does  not  tend  to  show  a 
violation  of  the  requirement  in  such  bond 
that  proof  of  claim  thereunder,  "with  full 
particulars  thereof,"  be  given  as  soon  as 
practicable  after  giving  notice  of  default. 
Fidelitv  &  D.  Co.  v.  Courtney,  186  U.  S. 
342,  22  Sup.  a.  Rep.  833,  46:  1193 

124c.  Notice  that  a  bank  official  was  a  de- 
faulter,, given  the  surety  company  on  his 
bond  within  from  ten  to  seventeen  days 
after  the  first  discovery  of  the  default,  can- 
not be  said,  as  a  matter  of  law,  not  to  have 
been  given  as  soon  as  reasonably  practica- 
ble. Fidelity  &  D.  Co.  v.  Courtney,  186  U. 
S.  342,  22  Sup.  Ct.  Rep.  833,  46:  1193 

124d.  The  failure  of  a  bank,  upon  its  offi- 
cers being  told  that  its  teller  was  speculat- 
ing, to  notify  at  once  the  guarantee  com- 


pany which  was  on  the  teller's  bond,  of 
such  information  as  it  had,  will  defeat  a 
recovery  on  such  bond  for  defalcation  after 
the  information  was  received  by  such  offi- 
cers, where  such  bond  provided  that  the 
bank  should  at  once  notify  the  company  on 
its  "becoming  aware"  that  the  teller  was 
engaged  in  speculation  or  gambling.  Guar- 
antee Co.  of  N.  A.  V.  Mechanics'  Sav.  Bank 
A  T.  Co.  use  of  Pryor,  183  U.  S.  402,  22 
Sup.  Ct.  Rep.  124,  46:  253 

Cited  in  Fidelity  &  D.  Co.  v.  Courtney,  186  U. 
8.  346,  46  L.  ed.  1196,  22  Sup.  Ct.  Rep.  833 
— Cherry  v.  Fidelity  &  D.  Co.  205  U.  8.  537, 
51  L.  ed.  920,  27  Sup.  Ct.  Rep.  790 — Na- 
tional Surety  Co.  v.  Long,  60  C.  C.  A.  625, 
125  Fed.  889— First  Nat.  Banlc  v.  Fidelity  k 
G.  Co.  liO  Tenn.  23,  100  Am.  St.  Rep.  765, 
75  S.  W.  1076. 

125.  The  "retirement"  of  the  president  of 
a  national  bank,  within  the  meaning  of  a 
provision  in  his  bond  as  to  the  time  for 
discovery  of  any  fraud  or  dishonesty  on  his 
part,  does  not  take  place  by  the  mere  sus- 
pension of  the  business  of  the  bank  and  the 
investigation  of  its  affairs  by  a  national 
bank  examiner,  at  least  until  the  appoint- 
ment of  a  receiver.  American  Surety  Co. 
V.  Pauly,  170  U.  S.  160,  18  Sup.  Ct.  Rep. 
563,  42:  987 

Notice  of  default. 

125a.  The  requirement  of  a  bond  to  in- 
demnify an   employer  against   loss  by  the 
fraud  of  his  employee,  that  immediate  no- 
tice must  be  given  of  a  default,  is  fuliilled 
by    giving    notice    as    soon    as    reasonably 
practicable  under  the  circumstances  of  the 
case.     Fidelitv  A  D.  Co.  v.  Courtney,  186 
U.  S.  342,  22  Sup.  Ct.  Rep.  833,        46:  1193 
Cited  in  Fidelity  k  C.  Co.  v.  Bank  of  Timmons- 
ville.  71  C.  C.  A.  302,  130  Fed.  104— Fideli- 
ty &  D.  Co.  V.  Robertson,  136  Ala.  412,  34  So. 
933. 

125b.  The  suspension  of  business  by  a  na- 
tional bank  does  not  operate  to  cause  a  "re- 
tirement" "from  the  service  of  the  em- 
ployer," of  a  cashier,  so  as  to  fix  the  time 
for  notice  of  a  claim  under  a  bond  covering 
his  duties  not  only  as  cashier,  but  in  any 
service  to  which  "he  may  be  subsequently 
appointed,"  where  he  continues  in  the  serv- 
ice of  a  bank  examiner  investigating  its  af- 
fairs under  the  order  of  the  comptroller  of 
the  currency.  American  Surety  Co.  v.  Pauly, 
170   U.   S.   133,   18   Sup.   Ct.   Rep.   552, 

42:977 

When  liability  terminates. 

126.  Where  one  who  gave  a  bond  to  the 
bank  of  the  United  States,  with  sureties, 
conditioned  for  the  faithful  performance  of 
his  duties  as  cashier  at  one  of  the  offices  of 
discount  and  deposit,  was,  by  the  parent 
bank,  for  breach  of  trust,  suspended  from 
office  by  resolution,  the  sureties  continued 
liable  until  the  cashier  was  notified  of  his 
susoension.  M'Gill  v.  Bank  of  United 
States,   12   Wheat.  511,  6:711 

126a.  The  surety  on  a  bond  given  to  the 
directors  of  a  joint  stock  company  by  an 
agent  appointed  by  them  to  hold  office  dur- 
ing their  pleasure  is  liable  thereon  in  an 
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action  brought  by  the  obligees,  although  the 
latter  had  ceased  to  be  directors  before  a 
breach  in  the  condition  of  the  bond.    Ander- 
son V.  Longden,  1  Wheat.  85,  4:  42 
Cited  in  Humboldt  Sav.  &  L.  Soc.  r.  Wenner- 
hold,  81  cal.  534,  22  Pac.  920— United  Stateg 
V.  Pumphrey*  11   App.   D.  C.  56 — ^Louisiana 
State  Bank  v.  Ledoux,  8  La.  Ann.  676 — Hox- 
ie  V.  Weston,  19  Me.  329 — State  ▼.  Wells,  61 
Tex.  563. 

Proof  of  claim  or  loss. 

Prima  Facie  Evidence  of  Loss,  see  Evi- 
dence, 2415. 

126b.  Proof  of  claim  under  an  employee's 
indemnity  bond,  required  to  be  filed  with 
the  surety  company,  with  full  particulars, 
as  soon  as  practicable  after  the  giving  of 
written  notice  of  a  default  or  loss,  is  filed 
in  time  when  made  as  soon  as  practicable 
after  the  full  particulars  as  to  the  default 
are  ascertained.  Fidelity  &  D.  Co.  v.  Court- 
ney, 186  U.  S.  342,  22  Sup.  Ct.  Rep.  833, 

46:  1193 

126c.  Proofs  mailed  by  the  receiver  of  a 
national  bank  on  June  24,  of  a  loss  by  fraud 
of  the  cashier  discovered  the  latter  part  of 
May,  are  made  "as  soon  as  practicable," 
within  the  meaning  of  the  cashier's  bond, 
where  notice  in  writing  was  given  to  the 
surety  company  as  soon  as  the  loss  was  dis- 
covered, with  a  request  for  blanks  to  make 
proofs  of  loss  upon,  and  such  blanks  were 
mailed  by  the  surety  company  on  May  31. 
American  Surety  Co.  v.  Pauly,  170  U.  S. 
133,  18  Sup.  Ct.  Rep.  552,  42:  977 

Effect  of  compromise  by  employer. 

126d.  The  amount  paid  by  an  employer 
in  the  prudent  settlement  of  suits  against 
him,  founded  on  the  negligence  of  an  em- 
ployee, may  be  recovered  from  the  insurer 
against  loss  because  of  such  negligence,  who 
had  denied  all  liability,  and  refused  to  de- 
fend the  suits,  as  provided  in  the  policy,  al- 
though such  policy  contains  a  condition 
against  compromising  any  claim  without 
the  written  consent  of  the  insurer,  and  pro- 
vides that  no  action  shall  lie  against  the 
insurer  as  respects  any  loss  under  the  policy 
unless  it  shall  be  brought  by  the  assured 
himself,  to  reimburse  him  for  loss  actually 
sustained  and  paid  by  him  in  satisfaction 
of  a  judgment  after  trial  of  the  issue.  St. 
Louis  Dressed  Beef  &  Provision  Co.  v.  Mary- 
land Casualty  Co.  201  U.  S.  173,  26  Sup.  Ct. 
Rep.  400,  50:  712 


IV,  Bonds   of   Private   Corporations, 

Due  Process  in  Requiring  Stockholders  to 
Contribute  Toward  Payment  of,  see 
Constitutional  Law,  473. 

Impairment  of  Contract  Obligations  as  to, 
see    Constitutional    Law,    1373,    1378, 

1469. 
Validity  of  Agreement  to  Give  Second  Mort- 
gage Bondholders  a  Share  in  Reorgani- 
zation, see  Contracts,  75,  77. 


Validity  of  Agreement  to  Make  Payment  in, 
see  Ck>ntracts,  422. 

Consideration  for  Promise  to  Pay  Higher 
Rate  of  Interest  After  Maturity,  aee 
Contracts,  53. 

Consideration  for  Indorsement  by  Corpora- 
tion, see  Contracts,  52. 

Construction  of  Contract  to  Exchange  Old 
for  New  Bonds,  see  Contracts,  233. 

Suit  by  Stockholder  to  Prevent  Payment  of. 
see  Corporations,  51. 

Purchase  of,  by  Director  from  Receiver,  see 
Corporations,  256. 

Validity  of  Bonds  to  Directors,  see  Corpo- 
rations, 263. 

Right  of  Director  Buying  Bonds  in  at  Slier- 
iff's  Sale,  see  Judicial  Sale,  78. 

Nature  of  Relation  between  President  and 
Bondholders,  see  Corporations,  264. 

Bonus  in  Stock  to  Purchasers  of,  see  Corpo- 
rations, 461,  650. 

Payment  of  Interest  on  Before  Declaring 
Dividends  on  Stock,  see  Corporations, 
535. 

Rights  of  Bondholder  Surrendering  Bonds 
for  Preferred  Stock,  see  Corporations, 
541. 

Liability  of  Bondholder  Receiving  Stock 
with  Bonds,  see  Corporations,  551. 

Approval  by  Stockholders,  of  Indorsement 
of  Bonds  of  Other  Company,  see  Corpo- 
rations, 669. 

Power  of  Corporation  to  Guarantee  Bonds 
of  Other  Company,  see  Corporations, 
350,  352. 

Liability  of  Other  Corporations  on  Guaranty 
of,  see  Corporations,  432. 

Choice  of  Remedies  for  Cancelation  of 
Guaranty  of,  see  Election  of  Remedies, 
14. 

Right  of  Stockholder  to  Enjoin  Payment  of 
Interest  on  Guaranteed  Bonds  of  Other 
Company,  see  Injunction,  58. 

Estoppel  of  Bondholders,  see  Estoppel,  175, 
242. 

Interest  of  State  to  Enjoin  Interference 
with  Sale  of  Bonded  Property  by  Hold- 
ers of  Bonds,  see  Injunction,  55. 

Rate  of  Interest  on,  see  Interest,  142. 

What  Law  Governs  Interest,  see  Conflict  of 
Laws,  69,  70. 

Payment  of  Interest  out  of  Net  EamingB, 
see  Mortgage,  154. 

Railroad  Lessee's  Right  to  Appropriata 
Surplus  Earnings  to  Payment  of  Inter- 
est on,  see  Railroads,  118,  119. 

Conclusiveness  of  Decree  as  to,  see  Judg- 
ment, 647,  798,  799,  808-810. 

Laches  Preventing  Relief  to  Bondholdera, 
see  Limitation  of  Actions,  192. 

Priority  of  Mechanics*  Lien  Over,  aee  Me- 
chanics' Liens,  10  b,  10  d. 

Mortgage  Securing  Bonds,  see  Mortgage. 

Rights  of  Bondholders  under  Mort|^ge,  see 
Mortgage,  II.  c. 

Supersedure  of  Representations  in  Cireulars 
Advertising,  by  Mortgage  Securing,  see 
Mortgage,  8. 

Validity  of  Mortgage  Securing  Both  Valid 
and  Invalid  Bonds,  see  Mortgage,  1$. 
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Validity  of  Municipal  Guaranty  in  Aid  of 
Ttailroads,  see  Municipal  Corporations, 
80. 

Power  of  Majority  to  Bind  Minority,  see 
Mortgage,  163-166. 

Priority  of,  as  between  Bondholders,  see 
Mortgage,  188,  197-201. 

Determining  Validity,  Ownership  and  Bona 
Fides  of  Holders  of,  see  Mortgage,  262. 

Necessity  of  Producing  in  Evidence  Prior 
to  Foreclosure,  see  Mortgage,  265. 

Provision  for  Foreclosure  of  Mortgage  Se- 
curing on  Default  in  Payment  of  In- 
terest, see  Mortgage,  292-294. 

Representation  of  Bondholders  by  Trustee, 
see  Mortgage,  295. 

Bondholders  as  Parties  to  Foreclosure  Suit, 
see  Mortgage,  297-299,  325-329. 

Right  of  Bondholders  to  Purchase  at  Fore- 
closure Sale,  see  Mortgage,  447,  448. 

Rights  of  Bondholders  Purchasing  on  Fore- 
closure Sale,  see  Mortgage,  444-446. 

Liability  of  Bondholder  Purchasincr  Prop- 
erty on  Foreclosure,  see  Mortgage,  465. 

Merger  of  Lien  of  in  Title  of  Purchaser  on 
Foreclosure,  see  Mortgage,  454. 

Bondholder's  Right  to  Object  to  Confirma- 
tion of  Foreclosure  Sale,  see  Mortgage, 
466. 

Right  to  have  Foreclosure  Sale  set  Aside, 
see  Mortgage,  475,  478-480. 

Joinder  of  Parties  in  Action  on,  see  Parties, 
90. 

Intervention  by  Bondholder  in  Foreclosure 
Suit,  see  Mortgage,  339a,  339b. 

Right  of  Bondholders  to  Intervene,  see  Par- 
ties, 296,  297. 

Medium  of  Payment  for  Bonds  Issued  dur- 
ing Civil  War,  see  Payment,  38. 

Pledge  of  to  Corporate  Directors,  see  Pledge, 
8. 

Statutory  Lien  of  Bondholders  on  Railroad, 
see  Railroads,  142,  143,  146. 

Payment  and  Priority  of  Claims  of  Bond- 
holders against  Receiver,  see  Receivers, 
III.  c. 

What  Constitutes  a  Sale  of  by  Corporation, 
see  Sale,  3. 

Implied  Warranty  of  Genuineness  on  Sale 
of,  see  Sale,  109. 

Validity  of  Revenue  Bond  Scrip  Given  to 
Relieve  State  from  Liability  on  Guar- 
anty of,  see  Scrip. 

Specific  Performance  of  Contract  with  Bond- 
holders, see  Specific  Performance,  30, 
56,  78. 

Taxation  of,  see  Taxes,  330,  331,  341. 

Usury  in,  see  Usury,  38,  53,  141. 

127.  The  issuance  of  corporate  bonds  in 
excess  of  the  indebtedness  secured  is  not 
necessarily  fraudulent.  Memphis  &  L.  R. 
R.  Co.  V.  Dow,  120  U.  S.  287,  7  Sup.  Ct.  Rep. 
482.  30:  595 
Cited    In    Atlantic    Trust    Co.    v.    Woodbrldge 

Canal  ft  Irrig.  Co.  79  Fed.  846. 

128.  The  fact  that  the  holder  of  corporate 
bonds  is  an  officer  of  the  company  does  not 
of  itself  preclude  him  from  dealing  in  them, 
or  throw  the  slightest  suspicion  on  his  title. 
Indiana  &  L  C.  R.  Co.  v.  Sprague,  103  U.  S. 
756,  26:  554 


129.  The  possession  of  negotiable  railroad 
bonds  carries  with  it  the  title  to  the  holder. 
Indiana  &  I.  C.  R.  Co.  v.  Sprague,  103  U.  S. 
756,  26:  554 
Cited   In    Bangor   Electric   Light  &   P.    Co.    v. 

Robinson,  52  Fed.  521. 

130.  An  obligation  of  a  railroad  company 
to  use  its  bonds  indorsed  by  the  state  to 
build  and  equip  its  road  is  satisfied  if  the 
road  is  actually  completed  and  equipped  in 
accordance  with  the  requirements  of  the 
statutes  at  a  bona  fide  cost  to  the  company 
of  more  than  the  amount  of  the  bonds.  Ala- 
bama V.  Burr,  115  U.  S.  413,  6  Sup.  Ct.  Rep. 
81,  29: 435 

131.  In  an  original  suit  at  law  in  the 
Supreme  Court,  by  the  state  of  Alabama, 
against  the  controlling  officers  and  stock- 
holders of  the  Alabama  and  Chattanooga 
Railroad  Company,  certain  bonds  of  which 
had  been  indorsed  by  the  state  under  the 
acts  of  the  legislature  of  Alabama  of  1867 
and  1870,  to  recover  losses  alleged  to  have 
resulted  from  fraud  of  the  defendants,  the 
liability  of  the  defendants  is  statutory  only, 
and  there  can  be  no  recovery  unless  the  facts 
stated  in  the  declaration  bring  them  within 
the  operation  of  the  liability  clause  of  one  or 
the  other  of  the  statutes ;  nor  are  they  liable 
in  the  action  for  an  alleged  fraud  in  obtain- 
ing the  indorsement  of  the  state,  as  it  was 
not  brought  to  enforce  the  payment  of  the 
bonds  thus  indorsed.  Alabama  v.  Burr,  115 
U.  S.  413,  6  Sup.  Ct.  Rep.  81,  29:  435 

132.  Where  the  law  authorizes  a  railroad 
corporation  to  sell  its  own  bonds,  the  giving 
of  collateral  security  on  such  sale  is  not  in- 
consistent with  the  transaction  being  a  sale. 
Junction  R.  Co.  v.  Bank  of  Ashland,  12  Wall. 
226,  20: 385 

133.  Where  there  is  a  difference  between 
the  terms  of  railroad  bonds  and  of  the  mort- 
gage given  to  secure  them,  as  to  the  pay- 
ment of  interest,  the  terms  of  the  bonds  will 
control.  Indiana  &  I.  C.  R.  Co.  v.  Sprague, 
103  U.  S.  756,  26:  554 
Disapproved  In  Swearlngen  v.  Lahner.  93  Iowa, 

150.    26   L.R.A.    766,    57    Am.    St.    Rep.    261, 
61  N.  W.  431. 

Cited  In  Hooper  v.  Stump,  2  Ariz.  266,  14 
Pae.  799 — IlutchinBon  v.  Benedict,  49  Kan, 
551,  31  Pae.  147— Williams  v.  Douglass,  47 
La.  Ann.  1283,  17  So.  805— White  v.  Miller, 
52  Minn.  372,  19  L.R.A.  674,  54  N.  W.  736. 

134.  Where  railway  bonds  contain  a  prom- 
ise to  pay  interest  on  a  day  certain  in  each 
year,  and  further  provide  that,  if  net  earn- 
ings are  insufficient  for  that  purpose,  scrip 
may  be  issued  at  the  option  of  the  company, 
such  option  must  be  exercised  at  a  time 
when  it  would  be  required  to  pay  interest 
in  money;  and  such  scrip  will  draw  interest 
from  the  day  on  which  the  interest  which 
it  takes  the  place  of  was  due.  Texas  &  P. 
R.  Co.  V.  Marlor,  123  U.  S.  687,  8  Sup.  Ct. 
Rep.  311,  31:  303 
Cited  in   Strauss  v.  United  Telegram   Co.   164 

Mass.  133,  41  N.  E.  57. 

135.  A  railroad  which  has  issued  bonds 
and   is    liable    thereon   as   principal    cannot 
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complain  that  the  state,  its  surety,  does  not 
pay  the  bonds,  interest  or  principal.  Farns- 
worth  V.  Minnesota  &  P.  R.  Co.  92  U.  S.  49, 

23:  530 

136.  A  railroad  company  cannot  complain 
that  it  was  required  to  execute  a  supple- 
mentary deed  of  trust  to  secure  first -mort- 
gage bonds  delivered  to  the  state  treasurer 
in  exchange  for  state  bonds,  where  the  in- 
strument was  voluntarily  executed  and  ac- 
cepted by  the  state,  and  the  exchange  of 
bonds  made  thereunder.  Farnsworth  v.  Min- 
nesota &  P.  R.  Co.  92  U.  S.  49,  23:  530 

137.  Where  a  statutory  lien  in  the  na- 
ture of  a  first  mortgage  was  given  the  state 
to  secure  the  bonds  of  a  railroad  company 
exchanged  for  state  bonds,  and  the  state,  as 
trustee  for  its  bondholders,  commenced  pro- 
ceedings to  enforce  such  lien,  the  statute 
makes  the  mortgage  of  the  company  secur- 
ity for  the  payment  of  the  obligation  of  the 
state.  Florida  C.  R,  Co.  v.  Schutte,  103  U. 
S.  118,  26:  327 
Cited  In   Llttlefleld  v.   Internal    Improv.   Fund 

(Littlefield  ▼.  Bloxbam)  117  U.  S.  420,  29 
L.  ed.  930.  6  Sup.  Ct.  Rep.  793 — Tompkins 
V.  Little  Rock  &  Ft.  8.  R.  Co.  125  U.  8. 
118,  21  L.  ed.  621,  8  Sup.  Ct.  Rep.  762— 
Union  Trust  Co.  ▼.  Southern  Inland  Nav.  & 
Improve.  Co.  130  U.  S.  667,  32  L.  ed.  1043, 
9  Sup,  Ct.  Rep.  606 — Hay  v.  Alexandria  & 
W.  R.  Co.  4  Hughes,  349 — Tompkins  v.  Little 
Rock  ft  Ft.  S.  R.  15  Fed.  19— Tompkins  v. 
Little  Rock  ft  Ft.  S.  R.  Co.  5  McCrary,  602, 
18  Fed.  347 — Tompkins  v.  Little  Rock  & 
Ft.  S.  R.  Co.  21  Fed.  370 — Columbia  Finance 
&  T.  Co.  V.  Kentucky  Union  R.  Co.  9  C.  C. 
A.  267,  22  U.  S.  App.  54.  60  Fed.  707. 

138.  Holders  of  bonds  of  a  railroad  com- 
pany, indorsed  by  the  state  under  authority 
of  Oa.  act  1870,  after  the  constitutional 
amendment  prohibiting  the  state  from  loan- 
ing its  credit  to  any  company  except  on  se- 
curity of  a  first  lien  on  all  its  property, 
cannot  claim  a  mortgage  lien  on  the  prop- 
erty by  virtue  of  the  act  of  1866  creating  a 
statutory  mortgage  on  the  property  to  in- 
demnify the  state  for  indorsing  a  series  of 
bonds,  as  the  Constitution  prohibits  the 
state  from  taking  a  second  mortgage,  and 
the  rights  of  the  holders  of  the  earlier 
bonds  would  be  impaired  by  placing  both 
on  an  equality.  Cunningham  v.  Macon  &  B. 
R.  Co.  156  U.  S.  400,  15  Sup.  a.  Rep.  361, 

39:  471 

139.  A  person  owning  part  of  the  bonds 
of  a  railroad  company  secured  by  a  mort- 
gage, has  no  right  to  so  use  them  as  to  be- 
come the  owner  of  the  property  mortgaged 
at  the  lowest  possible  price,  leaving  the 
bonds  held  by  his  associate  holders  unpaid. 
Jackson  v.  Ludeling,  21  Wall.  616,    22:  492 

140.  Surrender  of  bonds  of  a  railroad 
company  under  a  reorganization  arrange- 
ment providing  for  the  cancelation  of  old 
bonds  and  the  substitution  of  new,  works 
a  cancelation  where  made  without  con- 
tingency or  reservation  on  the  part  of  those 
surrendering.     Union   Trust   Co.   v.    Illinois 


Midland  R.  Co.  117  U.  S.  434,  6  Sup.  Ci. 
Rep.  809,  29:963 

Cited  in  Mowry  v.  Farmers'  Loan  &  T.  Co.  76 
Fed.  45,  22  C.  C.  A.  681,  46  U.  S.  App.  164 
— First  Nat.  Bank  v.  Radi'ord  Trust  Co.  26 
C.  C.  A.  11,  47  U.  S.  App.  692.  80  Fed-  578 
— Beebe  v.  Richmond  Li^ht,  Heat  &  P.  Co. 
3  App.  Div.  840,  38  N.  Y.  Supp.  305. 

Implied   warranty  off  c^cnuineness. 

141.  Upon  sale  of  bonds  there  is  an  im- 
plied warranty  of  genuineness,  and,  if 
counterfeit,  the  purchaser  may  recover  back 
the  money  paid.  Utley  v.  Donaldson,  94  U. 
S.  29,  24:  54 
Cited  in  Meyer  v.  Richards,  163  U.  S.  410,  41 

L.  ed.  209,  16  Sup.  Ct  Rep.  1148. 

Negotiability. 

Right  to  Sue  in  Federal  Court  by  Rea- 
son of  Citizenship  of  Indorsee,  see 
Courts,  803,  804. 

See  also  supra,  129. 

142.  Bonds  given  to  raise  necessary  funds 
to  complete  a  railroad,  which  are  secured  by 
mortgage,  are  negotiable  instruments,  and 
in  the  hands  of  purchasers  cannot  be  im- 
peached for  any  neglect  of  the  company  is- 
suing them  to  pay  the  demands  of  other 
creditors.  Fogg  v.  Blair,  133  U.  S.  534,  10 
Sup.  Ct.  Rep.  338,  33:721 

143.  Bonds  of  a  railroad  company,  pay- 
able in  blankj  are  negotiable  and  payable 
to  the  holder  as  bearer,  and  the  holder  may 
fill  up  the  blank  with  his  own  name  or 
make  them  payable  to  himself  or  bearer 
or  to  order.  White  v.  Vermont  &  M.  R.  Co. 
21  How.  575,  16:  221 
Cited  in  United  States  y.  Vermilye.  10  Blatchf. 

288,  Fed.  Cas.  No.  16.618 — D'Ksterre  r. 
Brooklyn,  90  Fed.  688 — Lyon  County  v. 
Keene  Five-Cent  Sav.  Bank,  40  C.  C.  A.  302, 
100  Fed.  338 — Gamble  v.  Rural  Independent 
School  District,  132  Fed.  521 — Weston  ▼. 
Myers,  33  111.  432 — South  Berwick  v.  Hunt- 
ress, 53  Me.  97,  87  Am.  Dec.  535 — Whit- 
ridge  y.  Barry,  42  Md.  151 — Heard  y.  Du- 
buque County  Bank,  8  Neb.  15,  30  Am.  Rep. 
811— Boyd  V.  Kennedy,  38  N.  J.  L,  149,  20 
Am.  Rep.  376 — Manhattan  Say.  Inst.  y.  New 
York  Nat.  Bank.  42  App.  Div.  151,  59  N.  T. 
Supp.  51 — Dutchess  County  Mut.  Ins.  Co.  T. 
Hachfleld,  47  Ifow.  Pr.  345 — Manhattan  Say. 
Inst.  y.  New  York  Nat.  Kxch.  Bank.  170  N.T. 
63,  88  Am.  St.  Rep.  640,  62  N.  E.  1079^ 
Bancroft  y.  Haines,  13  Pa.  Co.  Ct.  11^^ 
Bancroft  y.  Haines,  2  Pa.  Dlst.  R.  374 — 
Mason  y.  Frlch,  42  Phlla.  I^eg.  Int.  90 — 
Bancroft  y.  Haines,  31  W.  N.  C.  250 — Beayer 
County  y.  Armstrong,  44  Pa.  68 — Mason  ▼. 
Frick,  105  Pa.  167,  51  Am.  Rep.  194 — 
Brammel  y.  Knders,  18  Gratt.  897 — Prestos 
y.  Hull,  23  Gratt.  613,  14  Am.  Rep.  153 — 
Lafferty  y.  Lafferty,  42  W.  Va.  789,  26  S.  & 
262. 

144.  Bonds  with  coupons  payable  to  bear- 
er are  negotiable  securities  and  pass  by  de* 
liyery,  and  haye  all  the  qualities  and  in- 
cidents of  commercial  paper.  White  y. 
Vermont  &  M.  R.  Co.  21  How.  575.  16:  221 
Cited  in   Mercer  County    y.   Hacket,    1    Wall. 

05,  17  L.  ed.  650 — Gelpcke  y.  Daboqoe.  1 
Wall.  206,  17  L.  ed.  526 — Aurora  y.  West 
7  Wall.  105.  19  L.  ed.  50--Lezlngtoa  y. 
Butler,  14  Wall.  29.3.  20  L.  ed.  812 — Crom- 
well y.  Sac  County,  94  V.  S.  362.  24  L.  ed. 
201 — Coulson  y.  Portland,   Deady,  49S» 
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Cas.  No.  3,275 — tie  Leland,  6  Ben.  177,  Fed. 
Cas.  No.  8,229 — Memphis  v.  Brown,  1  Flipp. 
217.  Fed.  Caa.  No.  9,415 — Rltten  v.  Union 
I*.  R.  Co.  16  Rep.  199,  Fed.  Cas.  No.  11,865a 
— Perry  v.  Merrimack,  18  Fed.  663 — Col- 
umbia County  V.  King,  13  Fla.  479 — New 
Allmny.  L.  ft  C.  P.  R.  Co.  t.  Smith,  23  Ind. 
354 — Clark  ▼.  Des  Moines,  19  Iowa,  218,  87 
Am.  Dac.  423 — Callanan  t.  Brown,  31  Iowa, 
337 — Greenwell  y.  Haydon,  78  Ky.  334,  39 
Am.  Rep.  234 — Chesapeake  ft  O.  Canal  Co. 
V.  Blair.  45  Md.  110— Culver  v.  Benedict,  13 
Gray  (79  Mass.)  10 — Com.  y.  WlUiamstown, 
156  Mass.  73,  30  N.  E.  472 — Strauss  r. 
XTnlted  Telegram  Co.  164  Mass.  134,  41  N. 
E.  57 — Dutchess  County  Ins.  Co.  y.  Hach- 
fleld.  1  Hun,  676 — Grand  Rapids  ft  I.  R. 
Co.  y.  Sanders,  17  Hun,  554 — Brainerd  y. 
New  York  &  H.  R.  Co.  25  N.  Y.  500— Evert- 
8on  y.  National  Bank,  66  N.  Y.  18,  23  Am. 
Rep.  9 — Bunting  v.  Camden  &  A.  R.  Co.  83 
Phila.  Leg.  Int.  348 — National  Ezch.  Bank 
y.  Hartford,  P.  &  F.  R.  Co.  8  R.  I.  380,  5 
Am.  Rep.  582,  91  Am.  Dec.  237 — American 
Nat.  Bank  y.  American  Wood  Paper  Co.  19  R. 
I.  154,  29  L.R.A.  104.  61  Am.  St.  Rep. 
746,  32  Atl.  305 — Bond  Debt  Cases,  12  S. 
C.  271 — A  rents  y.  Com.  18  Gratt.  766. 

145.  The  negotiability  of  corporate  bonds 
clue  on  or  before  a  certain  date  is  not  de- 
feated by  a  provision  making  them  redeem- 
able by  instalments  determined  by  draw- 
ings. Dickerman  v.  Northern  Trust  Co.  176 
U.  S.  181,  20  Sup.  Gt.  Rep.  311,         44:  423 

145a.  Railroad  bonds  by  which  the  com- 
pany acknowledges  the  indebtedness  to  A  or 
bearer,  in  the  sum  of  either  £225  in  London, 
or  $1,000  in  New  York  or  New  Orleans,  the 
place  of  payment  to  be  fixed  by  the  presi- 
dent of  the  company  by  his  indorsement, 
but  such  place  of  payment  left  blank  in  the 
indorsement,  are  not  negotiable  paper. 
Parsons  v.  Jackson,  99  U.  S.  434,      25:  457 

146.  Bonds  of  a  railroad  company,  promis- 
ing to  pay  to  bearer  a  certain  sum  at  a 
certain  time,  with  interest,  are  negotiable 
instruments,  notwithstanding  an  agreement 
respecting  scrip  preferred  stock  contained  in 
them,  that  agreement  being  independent  of 
the  pecuniary  obligation  of  the  company; 
and  the  absence  of  the  certificate  of  such 
stock  originally  attached  to  the  bonds  when 
the  latter  were  taken  by  the  defendants 
was  not,  of  itself,  a  circumstance  sufficient 
to  put  the  defendants  upon  inquiry  as  to 
the  title  of  the  holder.  Hotchkiss  v.  Na- 
tional Shoe  &  Leather  Bank,  21  Wall.  354, 

22:  645 

Cited  In  Loomls  v.  Chicngo,  M.  &  St.  P.  R.  Co. 

42    C.    C.    A.    292.    102    Fed.    234— Internal 

Improy.   Fand  v.   Lewis,  34  Fla.  428,  26  L. 

R.A.  746,  43  Am.  St.  Rep.  209,  16  So.  325. 

—  Editorial  note. 

Negotiability  of  railroad  bonds.     16:  221 

Wbo  are  bona  fide  holders,,  rights  off. 

National  Bank  as,  see  Banks,  218. 

Estoppel  as  Against  Bona  Fide  Holders, 
see  Estoppel,  108. 

Estoppel  of  City  to  Rescind  Water  Con- 
tract as  against  Holders  of  Water 
Company's  Bonds,  see  Municipal 
Corporations,  126-129. 

See  also  supra,  128. 

147.  Where  the  facts  are  sufficient  to  put 


a  purchaser  of  railroad  bonds  on  inquiry,  he 
can  only  be  charged  with  knowledge  of  facts 
which  he  might  have  learned  by  inquiry. 
Indiana  A  I.  C.  R.  Co.  y.  Sprague,  103  U.  S. 
756,  26:  554 

Cited  in  Pittsburgh,  C.  C.  k  St.  L.  R.  Co.  v. 
Long  Island  Loan  &  T.  Co.  172  17.  S.  511. 
43  L.  ed.  534,  19  Sup.  Ct.  Rep.  238 — Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Lynde,  55 
Ohio  St.  46,  44  N.  B.  596. 

148.  Purchasers  of  railroad  bonds  in  the 
open  market,  supposing  them  to  be  valid 
obligations,  are  bona  fide  holders  for  value. 
Galveston,  H.  &  H.  R.  Co.  v.  Cowdrey,  11 
Wall.  459,  20:  199 
Cited  In  Dorian  v.  Shreveport,  28  Fed.  292 — 

Long  Island  Loan  &  T.  Co.  v.  Columbus,  C. 
&  I.  C.  R.  Co.  65  Fed.  457 — Spence  v. 
Mobile  &  M.  R.  Co.  79  Ala.  586— Broad  well 
▼.  Merritt,  87  Mo.  102 — De  Kay  v.  Voorhls, 
36  N.  J.  Eq.  40 — Seybel  v.  National  Currency 
Bank,  54  N.  Y.  302,  13  Am.  Rep.  583. 

149.  One  who  takes  bonds  as  collateral 
security  for  a  valid  debt  for  which  he  holds 
no  other  security,  and  which  the  bonds  fall 
short  of  securing,  is  a  purchaser  for  value, 
and  is  entitled  to  all  the  rights  of  a  bona 
fide  holder  for  value,  among  which  is  the 
right  to  enforce  payment  from  the  stock- 
holders of  the  company  which  issued  them. 
American  File  Co.  v.  Garrett,  110  U.  S.  288, 
4  Sup.  Ct.  Rep.  90,  28:  149 
Cited  in  Dushane  v.  Beall,  161  U.  8.  515,  40 

L.  ed.  792,  16  Sup.  Ct.  Rep.  637 — D'Estcrre 
V.  Brooklyn,  90  Fed.  593 — Re  Chambers,  2 
N.  B.  N.  Rep.  389,  98  Fed.  867 — ^Tollman 
V.  Qulncy,  129  Fed.  975 — Hill  v.  Graham, 
11  Colo.  App.  541,  53  Pac.  1060 — Blrket 
V.  El  ward,  68  Kan.  300,  64  L.R.A.  570,  104 
Am.  St.  Rep.  405,  74  Pac.  1100 — Lancey  v. 
Foss,  88  Me.  218,  33  Atl.  1071. 

150.  A  purchaser  of  railroad  bonds  in  the 
possession  of  a  third  person,  who  is,  in 
legal  effect,  trustee  for  whom  it  might  con- 
cern, does  not  occupy  the  position  of  a  pur- 
chaser without  notice  of  a  prior  claim  upon 
the  bonds.  Littlefield  v.  Bloxham  (Littlefield 
V.  Trustees  of  Internal  Improv.  Fund)  117 
U.  S.  419,  6  Sup.  Ct.  Rep.  793,  29:  930 

151.  Where  railroad  bonds  provided  that 
the  place  of  payment  should  be  fixed  by 
the  president  in  his  indorsement,  but  the 
place  of  payment  was  left  blank  in  the  in- 
dorsement, and  the  bonds  were  never  issued 
by  the  railroad  company,  but  were  seized 
and  carried  off  by  a  raid  of  soldiers  during 
the  war,  and  had  past -due  coupons  attached, 
and  were  offered  for  a  very  small  consider- 
ation, purchasers  were  affected  with  notice 
of  their  invalidity,  and  cannot  sustain  the 
position  of  bona  fide  holders  without  notice. 
Parsons  v.  Jackson,  99  U.  S.  434,  25:  457 
Distinguiehed   in   Bangor   Electric   Light  &   P. 

Co.  v.  Robinson,  52  Fed.  521 — Long  Island 
Loan  ft  T.  Co.  v.  Columbus,  C.  &  I.  C.  R.  Co. 
65   Fed.  457. 

Cited  in  Jackson  v.  Ludeling  (Jackson  v.  Vlcks- 
burg,  S.  &  T.  R.  Co.)  99  U.  S.  513,  25  L. 
ed.  461 — Indiana  &  I,  C.  R.  Co.  v.  Sprague, 
103  U.  S.  762,  26  L.  ed.  557— Rouede  V. 
Jersey  City,  17  Rep.  264,  Fed.  Cas.  No. 
12,031a — Rouede  v.  Jersey  City,  18  Fed. 
722 — Simmons  v.  Taylor,  38  Fed.  687 — Mer- 
cantile Trust  &  D.  Co.  V.  Low,  30  C.  C.  A. 
626.  58  U.   S.  App.  766,  87  Fed.  1:^6 — Mor- 
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ton  &  Bliss  v.  New  Orleans  &  S.  R.  Co.  79 
Ala.  615 — Cooper  v.  Merchants'  &  M.  Nat. 
Bank,  25  Ind.  App.  346,  57  N.  E.  560— 
Stern  Bros.  v.  Germania  Nat.  Bank,  34  La. 
Ann.  1120 — Falrex  v.  Bier,  37  La.  Ann. 
825 — Choteau  v.  Allen,  70  Mo.  339. 

152.  A  railroad  company  which,  upon  the 
purchase  of  another  road,  came  into  pos- 
session of  bonds  issued  by  the  latter  to 
contractors  to  build  its  road,  is  not  a  bona 
fide  holder  for  value,  where  the  bonds  were 
taken  as  security  to  prevent  their  being 
used  to  injure  the  title,  and  when  a  large 
part  of  the  price  of  the  road  was  retained 
by  the  purchasing  road.  Thomas  v.  Brown - 
ville,  Ft.  K.  &  P.  R.  Co.  109  U.  S.  522,  3 
Sup.  Ct.  Rep.  315,  27:  1018 

153.  One  who  takes  from  a  railroad  or 
business  corporation  in  good  faith  and  with- 
out actual  notice  of  any  inherent  defect  a 
negotiable  obligation  issued  by  order  of  the 
board  of  directors,  signed  by  the  president 
and  secretary  in  the  name  and  under  the 
seal  of>  the  corporation,  and  disclosing  upon 
its  face  no  want  of  authority,  has  the  right 
to  assume  its  validity  if  the  corporation 
could,  by  any  action  of  its  officers  or  stock- 
holders or  of  both,  have  authorized  the  exe- 
cution and  issue  of  the  obligation.  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  I^uisville  Trust 
Co.   174  U.   S.   552,  19   Sup.  Ct.  Rep.  817, 

43:  1081 
Cited  In  Stanly  County  v.  Coler,  61  C.  C.  A. 
390.  113  Fed.  7ie— Seattle  Gas  &  Electric 
Co.  V.  Citizens'  Light  &  P.  Co.  123  Fed.  593 
— Re  New  York  Car  Wbeel  Works,  141  Fed. 
432. 

154.  Bonds  of  a  corporation  in  excess  of 
the  amount  stated  in  its  charter,  and  of 
the  limit  fixed  by  Iowa  Code  1897,  §  1611, 
are  not  void  in  the  hands  of  bona  fide  pur- 
chasers. Sioux  City  Terminal  R.  &  Ware- 
house Co.  V.  Trust  Co.  of  N.  A.  173  U.  S. 
99,  19  Sup.  a.  Rep.  341,  43:  628 

155.  A  purchaser  from  bona  fide  holders 
of  mortgage  bonds  of  a  railroad  company, 
without  notice  of  the  claims  of  a  vendor  of 
fixtures  under  a  contract  attempting  to  re- 
serve title  until  payment  of  the  purchase 
price,  acquires  all  their  rights.  Porter  v. 
Pittsburg  Bessemer  Steel  Co.  122  U.  S.  267, 
7  Sup.  Ct.  Rep.  1206,  30:  1210 
Cited   In    Scotland   County   v.    Hill,    132   U.    S. 

117,  33  L.  ed.  265,  10  Sup.  Ct.  Rep.  20— 
Swan  v.  Arkansas  City,  61  Fed.  479 — H ink- 
ley  V.  Arkansas  City,  16  C.  C.  A.  398,  32 
U.  S.  App.  640,  69  Fed.  771 — Ryle  v.  Knowles 
Loom  Works,  31  C.  C.  A.  344,  59  U.  S.  App. 
653,  87  Fed.  980— Hardy  v.  First  Nat.  Bank, 
56    Kan.   497,   43   Pac.    1125. 

Consolidation    of    corporation    Issnlnfi; 
bonds  with  other  company. 

Right   to  Issue  Bonds   on   Reorganiza- 
tion,  see   Corporations,   133. 

156.  The  enumeration  of  unsecured  equip- 
ment bonds  of  a  railroad  company  in  the 
basis  on  which  it  entered  into  a  consolida- 
tion agreement  does  not  make  such  bonds 
part  of  the  consideration  of  the  transfer, 
nor  bring  the  case  within  the  principle  of 
a  vendor's  lien  for  unpaid  purchase  money, 


fio  as  to  create  a  lien  upon  the  property  of 

the  consolidated  company  in  favor  of  the 

liolders  of  such  bonds.    Wabash,  St.  L.  &  P. 

R.  Co.  V.  Ham,  114  U.  S.  587,  5  Sup.  a. 

Rep.  1081,  29:235 

Cited  in  Compton  v.  Jesup,   167  U.  S.  34.  42 

L.   ed.   67,    17    Sup.   Ct.    Rep.   795— Adelbert 

College  V.  Toledo  W.  4  W.  R.  Co.  47  Fed. 

837. 

157.  A  consolidated  railroad  company,  the 
property  of  which  is  sold  on  foreclosure  of  a 
mortgage  given  by  it  to  secure  its  bonds,  is 
not  subject  to  any  lien  in  favor  of  bonds  of 
one  of  the  old  companies,  issued  after  the 
passage  of  the  statutes  authorizing  the  con- 
solidation, unsecured  by  auy  mortgage  or 
Hen  before  the  consolidation,  and  the  hold- 
ers of  which  had  not  exchanged  or  offered 
to  exchange  them  for  bonds  of  the  con- 
solidated company  before  the  proceedings 
for  foreclosure,  although,  upon  the  con- 
solidation, the  new  company  agreed  to  pro- 
tect the  various  bonds  of  the  old  companies 
according  to  their  true  effect  and  meaning, 
where  two  years  afterwards,  to  secure  its 
own  bonds,  payable  at  a  later  date  than 
the  old  ones,  the  new  company  executed  a 
mortgage  of  all  its  property  to  trustees, 
which  recited  that  it  had  been  deemed  for 
the  interest  of  the  corporation  as  well  as 
for  the  interest  of  all  the  various  classes 
of  existing  bonds,  that  the  whole  of  them 
should  be  consolidated  into  one  mortgage 
debt,  upon  equitable  principles;  and  pro- 
vided that  a  sufficient  amount  of  the  new 
bonds  should  be  retained  "to  retire,  in  such 
manner  and  upon  such  terms  as  the  di- 
rectors may,  from  time  to  time,  prescribe," 
an  equal  amount  of  the  old  bonds.  Wabash. 
St.  L.  &  P.  R.  Co.  V.  Ham,  114  U.  S.  587, 
5  Sup.  Ct.  Rep.  1081,  29:  235 
Cited  In  Compton  v.  Wabash,  St.  L.  4  P.  R.  CO. 

45  Ohio  St.  624,  16  N.  B.  110. 

158.  The  holder  of  railroad  bonds  who 
surrenders  and  exchanges  them  for  the 
bonds  of  a  consolidated  company  takes  the 
risk  as  to  the  value  of  the  latter,  and  is  not 
entitled,  on  the  winding  up  of  the  affairs 
of  the  company,  to  have  the  bonds  so  sur- 
rendered and  which  were  canceled,  placed  on 
the  footing  with  other  bonds  of  the  same 
kind  which  were  not  so  exchanged,  sur- 
rendered, or  canceled.  Union  Trust  Co.  v. 
Illinois  Midland  R.  Co.  117  U.  S.  434,  6  Sup. 
Ct.  Rep.  809,  29:  963 


F.  Municipal  and  Oownty  B&ndM, 
i 
a«  In  (General. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1700. 

Impairment  of  Contract  Obligations  as  to^ 
see  Constitutional  Law,  IV.  g,  2,  e,  (6) ; 
1036,  1141,  1142.  1261,  1303.  1804. 
1319-1322,  1562-1569. 

Agreement  that  Railroad  Company  shall 
Pay  Expenses  Incident n1  to  Issuance  of 
Bonds,  sec  Contracts,  2S9. 
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Power  of  Railroad  Company  to  Guarantee 
Payment  of,  see  Corporations,  350a. 

Ownership  of  Railroad  Stock  Received  in 
Exchange  for  Bonds,  see  Corporations, 
454. 

Requiring  Railroad  Company  to  Assign  to 
Creditors  its  Right  to  Bonds,  see 
Creditors'  Bill,  46. 

Paying  Balance  Due  on  Judgment  for,  from 
General  Funds  of  County,  see  Counties, 
27. 

Persons  Appointed  to  Issue  Bonds  as  Coun- 
ty Officers,  see  Counties,  35. 

Estoppel  to  Deny  Validity,  see  Estoppel, 
213. 

Garnishment  of  Equitable  Debt  from  Fail- 
ure of  Town  to  Deliver,  see  Garnish- 
ment, 3. 

Authorizing  Guardian  to  Invest  Ward's 
Money  in,  see  Guardian  and  Ward,  27. 

Federal  Taxation  on  Income  from,  see  In- 
ternal Revenue,  72. 

Federal  Stamp  Tax,  see  Internal  Revenue, 
231,  232. 

Conclusiveness  of  Judgment  on,  see  Judg- 
ment, 238-240,  269,  557-567,  724,  725, 
837,  843,  844. 

Conclusiveness  of  Consent  Decree  for  Issu- 
ance of,  see  Judgment,  278. 

Collateral  Attack  on  Judgment  as  to,  see 
Judgment,  380,  381. 

Applicability  of  Doctrine  of  Lis  Pendens  to, 
see  Lis  Pendens,  25-36. 

Mandamus  to  Compel  Issuance  and  Delivery 
of,  see  Mandamus,  103,  130. 

Mandamus  to  Compel  Payment,  see  Manda- 
mus, 169,  180,  181,  189,  190,  193,  196, 
198-200,  215,  236,  237,  239,  241,  243. 

Mortgage  Securing  Bonds  Generally,  see 
Mortgage. 

Railroad  Aid  Bond  as  Equitable  Mortgage, 
see  Mortgage,  47. 

Bondholders  as  Parties  to  Foreclosure  Suit, 
see  Mortgage,  328. 

Bondholders  as  Necessary  Parties  to  Action 
Generally,  see  Parties,  167,  195. 

Necessary  Parties  in  Suit  to  Restrain  Col- 
lection of  Taxes  to  Pay  Interest  on,  see 
Parties,   167. 

Right  of  City  to  Intervene  in  Action  to 
Foreclose  Mortgage  Securing,  see  Par- 
ties, 288. 

Necessity  of  Proving  Facts  Admitted  by 
Failure  to  Plead,  see  Pleading,  159,  160. 

Subscriptions  Generally  by  County  or 
Municipality  to  Stock  of  Railroad  Com- 
pany, see  Railroads,  III. 

Removal  of  Suit  to  Declare  Issue  of  Bonds 
Invalid,  see  Removal  of  Causes,  124. 

Decree  for  Compensation  where  Contract  to 
Issue  Bonds  Unenforceable,  see  Specific 
Performance,  146. 

Sufficiency  of  Title  of  Statute  Authorizing, 
see  Statutes,  97,  98,  100,  101,  103. 

Liberal  Construction  of  Statute  for  Issuance 
of,  see  Statutes,  528. 

Repeal  of  Statute  Authorizing  Levy  of  Tax 
to  Pay,  see  Statutes,  633. 

Power  of  City  to  Raise  Tax  for  Payment 
of,  see  Taxes,  23,  27-31. 


Lack    of    Uniformity   in   Taxation    to   Pay 

Bonds,  see  Taxes,  40. 
Requiring  Corporation  to  Pay  Tax  Out  of 

Interest,  see  Taxes,  256. 
Levy  of  Tax  to  Pay  Interest  on,  see  Taxes, 

485. 
Levy  of  Tax  in  Payment  of,  see  Taxes,  568, 

571. 
Coupons  on,  see  Coupons. 
Guaranty  of,  see  Guaranty,  29. 
See  also   Specific  Performance,  14. 

159.  Bonds  issued  by  commissioners  of  a 
county  in  Nebraska  for  a  certain  precinct, 
and  to  be  paid  by  taxes  on  that  precinct,  are 
obligations  of  the  county  on  which  suit  may 
be  maintained  against  it,  instead  of  against 
the  precinct.  Nemaha  County  v.  Frank,  120 
U.  S.  41,  7  Sup.  Ct.  Rep.  395,  30:  584 
Cited  in  Clapp  v.  Otoe  County,  45  C.  C.  A.  685, 

104  Fed.  479. 

159a.  The  obligations  of  municipal  corpo- 
rations upon  bonds  duly  issued  by  them  are 
secured  by  all  the  guaranties  which  protect 
the  engagements  of  private  individuals. 
Mobile  V.  Watson,  116  U.  S.  289,  6  Sup.  Ct. 
Rep.  398,  29:620 

160.  Municipal  bonds  payable  to  bearer 
are  subject  to  the  same  rules  as  other  ne- 
gotiable paper.  Cromwell  v.  Sac  County,  96 
U.  S.  51,  24:  681 
Cited  In  Cornell  v.  District  of  Columbia,  20  Ct. 

CI.  236— Pana  v.  Bowler,  107  U.  S.  642.  27 
L.  ed.  429,  2  Sup.  Ct.  Rep.  704 — Coe  v.  Ca- 
yuga Lake  R.  Co.  19  Blatctaf.  528,  8  Fed. 
539 — Duckett  v.  National  Bank,  88  Md.  23, 
41  Atl.  161 — Coler  v.  Santa  Fe  County,  6  N. 
M.  128,  27  Pac.  619 — Mason  v.  Prlch,  42 
Phila.  I^g.  Int.  90 — Mason  ▼.  Frlck,  106  Pa. 
167,  51  Am.  Rep.   191. 

161.  A  negotiable  municipal  bond  is  prima 
facie  evidence  of  an  obligation,  and  is  bind- 
ing according  to  the  terms  and  conditions 
apparent  upon  its  face  until  the  contrary  is 
shown.  Lincoln  Twp.  v.  Cambria  Iron  Co. 
103  U.  S.  412,  26:  518 
Cited  in  Lewis  v.  Comanche  County,  35  Fed.  847 

— Lincoln  v.  Sun  Vapor  Street-Light  Co.  8 
C.  C.  A.  257.  19  U.  8.  App.  431,  59  Fed.  760 
— Martin  v.  Niagara  Falls  Paper  Mfg.  Co. 
122  N.  Y.  174,  25  N.   E.  803. 

162.  In  case  of  an  ^^sue  of  municipal  bonds 
in  excess  of  the  amounl  authorized  by  law, 
it  seems  that  the  bonds  Urst  delivered,  up 
to  the  amount  authorized,  without  regard  to 
classification,  are  valid.  Daviess  County  v. 
Dickinson,  117  U.  S.  657,  6  Sup.  Ct.  Rep. 
897,  29:  1026 
Cited  Id  Hedges  v.  Dixon  County,  37  Fed.  306 

— Weber  v.  Spokane  Nat.  Bank,  50  Fed.  787 
—Lake  County  v.  Standley,  24  Colo.  10,  49 
Pac.  23 — Edinburg  American  Land  &  Mortg. 
Co.  V.  Mitchell,  1  S.  D.  607,  48  N.  W.  131— 
Chicago  V.  McDonald,  176  III.  415,  62  N.  B. 
982 — Winamac  v.  Hess.  151  Ind.  239,  60  N. 
E.  81,  Cntron  v.  LaFayette  County,  106  Mo. 
668,  17  S.  W.  677— Citizens  Bank  v.  Terrell, 
78  Tex.  460,  14  S.  W.  1003 — Crogster  v. 
Bayfield  County.  99  Wis,  11,  74  N.  W.  636 — 
McGilllvray  v.  Joint  School  Dlst.  No.  1,  112 
Wis.  360,  68  L.R.A.  103,  88  Am.  St.  Rep. 
969,   88  N.   W.  310. 
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163-4.  Where  a  county  delivers  bonds  in 
discharge  of  a  precedent  liability  on  a  sub- 
scription to  the  stock  of  a  railroad  com- 
pany, and  it  has  no  right  to  prescribe  their 
future  disposition  or  use,  the  mere  fact  that 
it  expects  them  to  be  applied  only  to  the 
payment  of  work  done  in  the  county  does 
not  make  such  application  of  them  a  con- 
dition precedent  to  the  vesting  of  title. 
Morgan  County  v.  Allen,  103  U.  S.  498, 

26:  498 

165.  Recitals  in  county  bonds  that  they 
are  issued,  under  authority  of  a  certain 
act  authorizing  them,  for  construction  of 
bridges,  are  sufficient  although  the  par- 
ticular bridge  for  the  building  of  which  the 
bonds  were  to  be  issued  is  not  specified. 
Comanche  County  v.  Lewis,  133  U.  S.  198, 
10  Sup.  Ct.  Rep.  286,  33:  604 

166.  A  city,  duly  authorized  and  having 
issued  its  bonds  to*  borrow  money  to  pay 
for  stock  of  a  railroad  company,  may  place 
such  stock  in  the  hands  of  a  trustee  to  ap- 
ply it,  or  the  proceeds,  in  discharge  of  the 
bonds.     Myer  v.  Muscatine,  1  Wall.  384, 

17:  564 

167.  Bonds  issued  by  a  municipal  corpo- 
ration to  aid  a  railroad  under  charter  au- 
thority may  be  sold  by  the  corporation  to 
raise  the  money,  or  be  delivered  to  the  rail- 
road company  for  the  same  purpose;  and  in 
either  mode  the  transaction,  as  between  the 
municipal  corporation  and  purchasers  of  the 
bonds,  is  a  contract  of  borrowing  money 
within  the  terms  of  the  charter.  Rogers  v. 
Burlington,  3  Wall.  654,  18:  79 
Cited  In  Hitchcock  v.  Galveston,  2  Woods,  280, 

Fed.  Cas.  No.  6,532. 

168.  The  properly  constituted  authorities 
of  a  municipality  may  bind  it  by  an  issue 
of  bonds  whenever  they  have  power  to  act 
in  the  premises.  Cincinnati  v.  Morgan,  3 
Wall.  275,  18:  146 
Cited  In  Chicago,  B.  &  I.  R.  Co.  v.  Otoe  Coun- 
ty, 1  Dill.  342,  Fed.  Cas.  No.  2,667 — ^Lyons 
V.  Chamberlain,  89  N.  Y.  587. 

169.  The  holders  of  municipal  bonds  may 
maintain  an  action  at  law  to  recover  the 
amount  payable.  Queensbury  v.  Culver,  19 
Wall.  83,  22:  100 
Cited  in  Sanford  v.  Portsmouth,  2  Fllpp.  106, 

Fed.  Cas.  No.  12.315 — Shepard  v.  Tulare 
Irrlg.  District,  94  Fed.  3 — Hockaday  v. 
Chaffee  County,  1  Colo.  App.  377,  29  Pac.  287. 

Editorial  note. 

Construction  and  validity  of  municipal 
bonds.  35:  344 

Power     off    municipality    to    purchase 
back. 

170.  A  municipal  corporation  may  pur- 
chase back  its  own  bonds.  New  Albany  v. 
Burke,  11  Wall.  96,  20:  155 
Cited  In  Handley  v.  Stuts,  139  U.  S.  431,  35 

L.  ed.  235,  11  Sup.  Ct.  Rep.  530 — State  ex 
rel.  Leese  v.  Wilkinson,  20  Neb.  619,  31  N. 
W.  376 — E Herman  v.  Chicago  Junction  E.  ft 
Union  Stockyards  Co.  49  N.  J.  Eq.  251,  23 
Atl.  287. 


h.  Authority  to  la9%ie. 
1.  In  General, 


Authority  to  Validate  Illegal  Issuance, 

infra,  V.  j. 
Estoppel  to  Deny  Authority,  see  infra,  421, 

424,  433. 
Authority   to   Attach   Interest   Coupons  to 

Bond,  see  Coupons,  11. 
State    Decisions    as    Binding    on     Federal 

Courts,  see  Courts,  1901,  1902. 
Presumption  of  Regularity  of  Issue,  see  Eri* 

dence,  479-481. 
County  Records  as  Evidence,  see  Evidence, 

1079. 
Parol  Testimony  of  Lack  of  Requisite  Pe- 
titioning Voters,  see  Evidence,  1553. 
Circumstantial   Evidence   of,   see   Evidence, 

2136. 
Propriety    of   Injunction    against   Issue    or 

Sale  of  Bonds,  see  Injunction,  130—132. 
Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, 566. 
Ratification  as  Equivalent  to  Authority  to 

Issue,  see  Municipal  Corporations,  38. 
Allegations  as  to,  see  Pleading,  510. 
Sufficiency  of  Plea  Tendering  Issue  as   to 

Authority  Solely,  see  Pleading,  873. 
See  also  supra,  158;   infra,  293,  368,  482, 

505,  548. 

171.  A  municipal  corporation  cannot  issue 
bonds  in  aid  of  extraneous  objects  without 
legislative  authority.  All  persons  dealing 
with  such  bonds  must  take  notice  of  such 
want  of  power  at  their  peril.  South  Ottawa 
V.  Perkins,  94  U.  S.  260,  24:  154 

172.  Municipal  corporations  have  not  pow- 
er, without  legislative  authority,  to  borrow 
money  or  to  issue  negotiable  securities. 
Nashville  v.  Ray,  19  Wall.  468.  22:  164 
Wells  V.  Pontotoc  Countv,  102  U.  S.  625, 

26:  122 
Nashville  v.  Lindsay,  19  Wall.  485.    22:  180 
Distinguished  In  Martin  v.  Tyler,  4  N.  D.  280^ 
25  L.R.A.  84.3,  60  N.  W.  392. 

Held  obiter  In  WllUamsport  v.  Com.  84  Pa.  406^ 
24  Am.  Rep.  208. 

Cited  In  Hitchcock  v.  Galveston,  96  U.  8.  S5Q, 
24  L.  ed.  661— Little  Rock  v.  Merchants  Nat. 
Bank,  98  U.  B.  315,  25  L.  ed.  110— Claiborne 
County  V.  Brooks,  111  U.  ».  408,  28  L.  cd. 
478.  4  Sup.  Ct.  Rep.  489 — Concord  v.  Robin- 
son, 121  U.  S.  167,  30  L.  ed.  887,  7  Sup.  Ct. 
Rep.  937 — Norton  v.  Dyersburg,  127  V.  8. 
175,  32  L.  ed.  90,  8  Sup.  Ct.  Rep.  1111 
— ^Younip  V.  Clarendon  Twp.  132  U.  8.  847. 
33  L.  ed.  360,  10  Sup.  Ct.  Rep.  107 — HIU  ▼. 
Memphis,  134  V.  S.  204,  33  L.  ed.  890.  lO 
Sup.  Ct.  Rep.  502— Merrill  v.  Monticello,  138 
U.  S.  689,  34  L.  ed.  1076,  11  Sup.  Ct.  Rep. 
441 — Barnum  v.  Okolona,  148  U.  8.  395.  S7 
L.  ed.  497,  13  Sup.  Ct.  Rep.  638 — Provident 
Life  &  T.  Co.  V.  Mercer  County,  170  U.  8. 
600,  42  L.  ed.  1150.  18  Sup.  Ct.  Rep.  788 — 
Chlstaolm  V.  Montgomery,  2  Woods,  593,  Fed. 
Cas.  No.  2,686— Cause  v.  Clarksvllle,  5  DtU. 
181,  Fed.  Cas.  No.  5,276 — Green  v.  Dyersburg, 
2  Pllpp.  493,  Fed.  Cas.  No.  5,756 — Hitchcock 
V.  Galveston,  2  Woods.  283,  Fed.  Cas.  No. 
6,532 — Lewis  v.  Shreveport,  8  Woods,  211, 
Fed.  Cas.  No.  8,331— Shirk  v.  Pulaaki  Coontj. 
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4  Dill.  218,  Fed.  Cas.  No.  12,T04 — Hopper  ▼ 
CovingtOD,  10  Bias.  490,  8  Ked.  779 — Des- 
mond Y.  Jefferson,  19  Fed.  486 — Kelly  ▼. 
Milan.  21  Fed.  85S — Stanton  t.  Shipley,  27 
Fed.  5Q0 — Holmes  ▼.  Shreveport,  31  Fed. 
118 — Dodge  V.  Memphis,  51  Fed.  167 — ^Mer- 
cer County  ▼.  Provident  Life  &  T.  Co.  19  C. 
C.  A.  49,  4S  U.  S.  App.  21,  72  Fed.  628— 
— Simpson  T.  Luderdale  County,  66  Ala. 
68 — Wetumpka  ▼.  Wetompka  Wharf  Co. 
63  Ala.  626 — Bufaula  v.  McNab,  67  Ala. 
590,  42  Am.  Rep.  118 — Dartmouth  Sat. 
Bank  v.  Minnehaha  County  School  Dista. 
Nos.  6  &  31,  6  Dak.  343,  43  N.  W. 
822 — ^Adanks  ▼.  Rome,  69  Oa.  770 — Scott 
T.  Laporte,  162  Ind.  64,  69  N.  B.  675 
— Farr  t.  Grand  Rapids,  112  Mich.  102,  70 
N.  W.  411— Newbery  ▼.  Fox.  37  Minn.  143, 
6  Am.  St.  Rep.  830,  83  N.  W.  333— State  ex 
rel.  First  Nat.  Bank  ▼.  Cook,  43  Neb.  322,  61 
N.  W.  693 — Knapp  ▼.  Hoboken,  39  N.  J.  L. 
398 — State,  SUngerland,  Prosecutor,  v.  New- 
ark, 64  N.  J.  L.  68,  23  Atl.  129— Queens 
County  Water  Co.  ▼.  Monroe,  83  App.  Div. 
110,  82  N.  T.  Supp.  610 — Wells  v.  Sallna, 
119  N.  Y.  296,  7  L.R.A.  764,  23  N.  B.  870— 
Daniel  t.  Edgecombe  County,  74  N.  C.  499 — 
Duke  ▼.  Brown,  96  N.  C.  130,  1  S.  E.  873 — 
Corrallis  ▼.  Carlile,  10  Or.  140.  45  Am.  Rep. 
134 — Wllllamsport  t.  Com.  34  Phlla.  Leg. 
Int.  363 — Com.  ex  rel.  Whelen  v.  Pittsburg, 
35  Phlla.  lieg.  Int.  155 — Com.  ex  rel.  Whelen 
V.  Pittsburgh,  88  Pa.  74 — Anthony  t.  House- 
hold Sewing  Mach.  Co.  16  R.  I.  672,  6  L.R.A. 
576,  18  Atl.  176— Neely  v.  Yorkville,  10  S. 
C.  N.  S.  149 — Williams  v.  Davidson,  43  Tex. 
34 — Robertson  ▼.  Breedlove,  61  Tex.  322 — 
Wallace  ▼.  Richmond,  94  Va.  223,  26  S.  B. 
586 — Richmond  &  W.  P.  Land,  Nav.  &  Im- 
prov.  Co.  V.  West  Point,  94  Va.  675,  27  8.  B. 
460 — Bardsley  v.  Sternberg,  18  Wash.  639, 
52  Pac.  261 — Exchange  Bank  ▼.  Lewis  Coun- 
ty, 28  W.  Va.  288 — Foley  v.  County  Court, 
54  W.  Va.  30,  46  S.  E.  246. 

173.  Where  the  Missouri  statute  and  the 
vote  of  the  electors  taken  together  autlior- 
ized  subscription  to  a  railroad  and  the  issue 
of  bonds  to  a  consolidated  corporation,  no 
formal  order  by  the  county  court  to  do 
those  acts  is  necessary.  Livingston  County 
V.  First  Nat.  Bank,  128  U.  S.  102,  9  Sup.  Ct. 
Rep.  18,  32:  359 
Cited  in  Nelson  v.  Haywood  County,  87  Tenn. 

804.  4  L.R.A.  668,  11  S.  W.  885 — Cumber- 
land County  V.  Randolph,  89  Va.  619,  16  S. 
B.  722. 

174.  County  bonds  issued  in  contravention 
of  the  Constitution  of  the  state  are  void. 
Dixon  County  v.  Field,  111  U.  S.  83,  4  Sup. 
Ct.  Rep.  315,  28:  360 
died  in  Hedges  v.  Dixon  County,  150  U.  S.  186, 

37  L.  ed.  1047,  14  Sup.  Ct.  Rep.  71 — ^Hedges 
V.  Dixon  County,  37  Fed.  306. 

175.  In  a  suit  upon  municipal  bonds, 
plaintiflf  must  show,  not  merely  their  execu- 
tion, but  their  issue,  pursuant  to  a  law  mak- 
ing them  valid  obligations.  United  States 
ex  rel.  Harshman  v.  County  Court  (Harsh- 
man  V.  County  Court)  122  U.  S.  306,  7  Sup. 
Ct.  Rep.  1171,  30:  1152 
died  in  Harnett  v.  Denlson,  145  U.  S.  139,  30 

L.  ed.  653.  12  Sup.  Ct.  Rep.  819 — West  Plains 
Twp.  V.  Sage,  16  C.  C.  A.  563,  32  U.  S.  App. 
726,  69  Fed.  962. 

176.  Special  authority  to  issue  negotiable 
bonds  must  be  alleged  and  proved,  where 
the  township  has  no  general  power  to  issue 


the  bonds,  and  they  contain  no  statement  of 
the  purpose  for  which  they  were  issued,  and 
no  recital  which  can  bind  the  town  by  way 
of  estoppel.  Hopper  v.  Covington,  118  U. 
S.  148,  6  Sup.  Ct.  Rep.  1025,  30:  190 

Cited  in  Hopper  v.  Covington,  118  U.  S.  148. 
30  L.  ed.  190,  6  Sup.  Ct.  Rep.  1025— Merrill 
V.  Montlcello,  138  U.  S.  681,  34  L.  ed.  1073, 

11  Sup.  Ct.  Rep.  441 — Brenham  v.  German- 
American  Bank,  144  U.  S.  188,  36  L.  ed.  396. 

12  Sup.  Ct.  Rep.  659 — Breckinridge  County 
V.  McCracken,  9  C.  C.  A.  449,  22  U.  S.  App. 
116,  61  Fed.  198 — Waite  v.  Santa  Crus,  89 
Fed.  632— Wilkes  County  v.  Call,  123  N.  C. 
826,  44  L.R.A.  268,  31  S.  E.  481. 

177.  Bonds  of  municipal  corporations  are 
void  unless  there  be  expressed  or  implied 
authority  to  issue  them.  The  provisions  of 
the  statute  authorizing  them  must  be  strict- 
ly pursued.  Bamett  v.  Denison,  145  U.  S. 
135,  12  Sup.  Ct.  Rep.  819,  36:  652 
Cited  In  West  Plains  Twp.  v.  Sage,  16  C.  C.  A. 

663,  82  U.  S.  App.  726,  69  Fed.  952— Levis 
V.  Newton,  76  Fed.  887 — German  Ins.  Co.  v. 
Manning,  78  Fed.  902— Clapp  v.  Ma  rice  City, 
49  C.  C.  A.  255,  111  Fed.  107— Parkhurst  v. 
Capital  City  R.  Co.  23  Or.  476,  32  Pac.  304. 

178.  No  power  existed  in  a  town,  under 
the  Indiana  laws  in  force  May,  1878,  to 
issue  negotiable  bonds  and  sell  them  in  open 
market.  Merrill  v.  Monticello,  138  U.  S. 
675,  11  Sup.  Ct.  Rep.  441,  34:  1069 

179.  The  Tennessee  act  of  March  23,  1872, 
authorized  the  issue  of  bonds  by  municipali- 
ties for  matured  debts  only.  Kelley  v. 
Milan,  127  U.  S.  139,  8  Sup.  Ct.  Rep.  1101, 

32:77 

Cited  in  Oquawka  y.  Graves,  27  C.  C.  A.  331, 

63  U.  S.  App.  462,  82  Fed.  572 — Richardson 

V.  Marshall  County,  100  Tenn.  349,  45  S.  W. 

440. 

180.  A  statute  authorizing  a  county  to 
compromise  and  settle  with  the  holders  of 
negotiable  bonds  must  be  construed  to  au- 
thorize the  execution  of  negotiable  obliga- 
tions, if  necessary  to  secure  a  settlement. 
Carter  County  v.  Sinton,  120  U.  S.  517,  7 
Sup.  Ct.  Rep.  650,  30:  701 

181.  A  board  of  commissioners  authorized 
to  contract  for  the  building  of  levees,  etc.. 
and  to  borrow  money,  issue  bonds,  and 
negotiate  them  at  not  less  than  90  per  cent, 
may  issue  them  at  that  rate  directly  to  con- 
tractors upon  a  fair  agreement  for  building 
such  levees.  Heming>vay  v.  Stansell,  106  U. 
S.  399,  1  Sup.  Ct.  Rep.  473,  27:  245 

182.  Bonds  of  a  township  in  Kansas 
which  recited  the  act  of  March  1,  1872,  only, 
under  which  they  are  invalid,  cannot  be  held 
valid  under  the  act  of  March  2,  1872,  where 
the  records  of  the  township  show  proceed- 
ings not  in  conformity  with  the  latter  act. 
Crow  V.  Oxford  Twp.  119  U.  S.  215,  7  Sup. 
Ct.  Rep.  180,  30:  388 

183.  Where  an  order  of  a  county  judge 
for  the  issue  of  town  bonds  was  reversed  on 
certiorari,  but  the  town  commissioners, 
after  commencement  of  the  proceedings,  is- 
sued the  bonds  to  the  railroad  company  with 
all  knowledge  of  the  proceedings,  the  bonds 
were   illegal   as   between   the  town  and  the 
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company.     Stewart  V.  Lansing,   104   U.   S. 

506,  26:  866 

Cited  In  Pana  t.  Bowler,  107  U.  S.  543,  27  L. 

ed.  429,  2  Sup.  Ct.  Uep.  704 — Lytle  v.  Lan- 

Blnjf,  147  U.  8.  62,  37  L.  ed.  81,  13  Sup.  CL 

Rep.  254 — Lansing  v.  Lytle,  38  Fed.   207. 

£:€litorial  notes » 

Effect  of  overissue  of  municipal  bonds. 

37:145 
Municipal  power  to  issue. 

37:  145;    39:  585 

Issned  In  excess  of  debt  limit. 

Estoppel  to  Assert  that  Debt  Limit  was 
Exceeded,  see  infra,  399,  400,  406, 
428,  437. 

Purchaser's  Dut^  to  Take  Notice  as  to, 
see  infra,  501-503. 

Rights  of  Bona  Fide  Holders,  see  infra, 
512,  532. 

Effect  of  Canceling  Bonds  in  Excess  of 
Limit,  see  infra,  563. 

Ratification  of  Bonds  Issued  beyond 
Constitutional  Limit,  see  infra, 
461-463. 

No  Resulting  Trust  in  Favor  of  Holder 
of  Bonds  Issued  in  Excess  of  Con- 
stitutional Limit,  see  Trusts,  78. 

As  to  Debt  Limitations  Grenerally,  see 
Municipal  Corporations,  II.  e,  2. 

See  also  supra,  162;  infra,  233. 

184.  Where  a  municipal  corporation  is  in- 
debted to  the  full  constitutional  limit,  bonds 
issued  in  excess  of  that  limit  are  invalid, 
although  issued  to  be  sold  and  the  proceeds 
to  be  applied  to  the  original  indebtedness. 
Doon  Dist.  Twp.  v.  Cummins,  142  U.  S.  366, 
12  Sup.  Ct.  Rep.  220,  35:  1044 
Cited  in  ifitna  L.  Ins.  Co.  v.  Lyon  County,  82 

Fed.  931 — Huron  v.  Second  Ward  Sav.  Bank, 
49  L.R.A.  539.  30  C.  C.  A.  44,  57  U.  S.  App. 
698.  86  Fed.  278 — Pratt  County  v.  So- 
ciety for  Savings,  32  C.  C.  A.  598.  61 
U.  S.  App.  61,  90  Fed.  235 — Mtnsi  L. 
Ins.  Co.  V.  Lyon  County,  95  Fed.  332 
— ^Taylor  v.  School  District,  97  Fed.  755 
— Lyon  County  v.  Keenc  FMve-Ccnt  Sav. 
Bank,  40  C.  C.  A.  393,  lUO  Fed.  339— Pierre 
V.  Dunscomb.  45  C.  C.  A.  503.  106  Fed.  615 
— Los  Angeles  v.  Teed,  112  Cal.  327,  44  Pac. 
680 — BirkhoU  v.  Dinnie.  6  N.  D.  514,  72  N. 
W.  931 — National  L.  Ins.  Co.  v.  Mead,  13  S. 
D.  50,  48  L.R.A.  788,  79  Am.  St.  Rep.  876, 
82  N.  W.  78 — Heins  v.  Lincoln.  102  Iowa. 
74.  71  N.  W.  189. 

185.  Interest  to  accrue  on  county  bonds 
was  not  included  in  the  calculation  to  deter- 
mine whether  the  constitutional  debt  limit 
had  been  exceeded  by  their  issue.  Chaffee 
County  V.  Potter,  142  U.  S.  355,  12  Sup.  Ct. 
Rep.  216,  35:  1040 
Cited  In  Kelly  v.  Cole,  63  Kan.  393,  66   Pac. 

672. 

Conclusiveness  of  oflleer's  decision. 

Conclusiveness    of    Official    Certificate, 

see  infra,  V.  h. 
Estoppel  by  Recitals  in  Bond,  see  infra, 

V.    1,    2. 

Conclusiveness  of  Judgment,  see  Judg- 
ment, 380. 

186.  The  due  execution  of  bonds  is  an 
executive  act  within  the  rule  that  every  ex- 


official  capacity,  must  inquire  and  determine 
whether,  on  the  facts,  the  law  requires  him 
to  do  the  act  required.  HoiT  v.  Jasper  Coun- 
ty, 110  U.  S.  53,  3  Sup.  a.  Rep.  416, 

28:68 

187.  The  action  of  a  state  auditor  in  is- 
suing bonds  and  his  certificate  are  conclusive 
as  to  the  regularity  of  tiie  bonds,  without 
their  having  been  registered  by  the  stat« 
treasurer.  Lewis  v.  Barbour  County,  105 
U.  S.  739,  26:  993 
Distinguished  In  Bissell  v.  Spring  Valley  Twp. 

110  U.  S.  171,  28  L.  ed.  108,  3  Sup.  Ct.  Bep. 
655. 

Cited  In  Crow  v.  Oxford  Twp.  119  U.  8.  225. 
30  L.  ed.  391,  7  Sup.  Ct.  Rep.  180— German 
Sav.  Bank  v.  Franklin  County,  128  U.  S.  541, 
32  L.  ed.  525,  9  Sup.  Ct.  Rep.  159 — Coman- 
che County  v.  I^wls,  133  U.  S.  206,  33  L.  ed. 
608,  10  Sup.  Ct.  Rep.  286 — Harper  County  v. 
Rose,  140  U.  S.  76,  35  L.  ed.  347.  11  Sup. 
Ct.  Rep.  710 — Bissell  v.  Spring  Valley  Twp. 
28  Fed.  64 — D'Bsterre  T.  Brooklyn,  90  Fed. 
591. 

188.  When  the  county  judge  is  the  officer 
charged  by  law  with  the  duty  to  decide 
whether  municipal  bonds  can  be  legally  is- 
sued, his  judgment  is  conclusive  until  re- 
versed by  a  higher  court.  Orleans  v.  Piatt, 
99  U.  S.  676,  25:  404 
Cited  In  Rich  v.  Mentz,  21  Blatchf.  490,  18  Fed. 

55 — Salisbury  v.  Merrimack  County,  59  N.  H. 
362— Day  v.  Holland.  15  Or.  467,  15  Pmc. 
855. 

189.  A  decision  by  the  officers  whose  duty 
it  is,  under  the  law,  to  fix  the  amount  of 
bonds  which  can  be  lawfully  issued,  cannot 
be  disputed  by  the  county  which  issued 
them,  in  a  suit  by  a  bona  fide  holder  for 
value.  Sherman  County  v.  Simonds,  109 
U.  S.  735,  3  Sup.  Ct.  Rep.  502,  27:  1093 
New  Providence  Twp.  v.  Halsey,  117  U.  S. 

336,   6  Sup.  Ct  Rep.  764,  29:904 

Cited  In  Dlzon  County  v.  Field.  Ill  U.  S.  96, 
28  L.  ed.  364,  4  Sup.  Ct.  Rep.  315 — Bernard 
Twp.  V.  Morrison,  133  U.  S.  524,  83  L.  ed. 
729,  10  Sup.  Ct.  Rep.  333 — Fulton  v.  Elver- 
ton,   42   Minn.  397,  44   N.   W.   257. 

2.  For  What  Purpose. 

See  also  infra,  282;  Counties,  14. 

190.  Unless  the  specific  power  is  granted 
to  a  municipal  corporation  to  make  sub- 
scriptions  to  capital  stock,  or  donations  to 
corporations  for  public  improvements,  all 
such  subscriptions  and  all  such  donations,  as 
well  as  the  corporate  bonds  issued  for  their 
payment,  are  absolutely  void,  even  as 
against  bona  fide  holders  of  the  bonds.  Ot> 
tawa  V.  Carey,  108  U.  S.  110,  2  Sup.  Ct.  Rep. 
361,  27: 669 
Cited  in  Cole  v.  La  Grange,  118  U.  8.  7,  28  L. 

ed.  898,  5  Snp.  Ct.  Rep.  416 — ^Kelly  v.  MUan, 
21  Fed.  861 — Carter  v.  Ottawa,  24  Fed.  548 
— Fergus  Falls  v.  Fergus  Falls  Hotel  Co.  80 
Minn.  173,  50  L.R.A.  173,  81  Am.  St.  Rep. 
249.  88  N.  W.  54— Austin  T.  NaUe,  85  T^x. 
543,  22  S.  W.  668. 

For  indebtedness  generally. 

191.  The  power  of  a  city  to  borrow  jnonej 


ecutive  officer,  when  called  on  to  ast  in  his   on  the  credit  of  the  city  does  not  of  itaeU 
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include  the  power  to  issue  negotiable  bonds 
of  the  city  in  payment  thereof.  Brenham 
V.  German- American  Bank,  144  U.  S.  173, 
12  Sup.  Ct.  Rep.  559,  36:  390 

Distinguished   in   Union   Bank   ▼.    Oxford,    116 

N.  C.  367.  21  S.  B.  410— West  Plains  Twp. 

T.  Sage,  16  C.  C.  A.  559,  32  U.  S.  App.  725, 

60  Fed.  948. 

€fiied  in  Board  of  Education  v.  De  Kay,  148  U 
S.  601,  37  L.  ed.  577,  13  Sup.  Ct.  Uep.  706— 
Ashuelot  Nat.  Bank  v.  School  Dist.  No.  7, 
6  C.  C.  A.  470,  12  U.  S.  App.  340,  50  Fed.  199 
— Coffin  V.  Kearney  County,  57  Fed.  141 — 
6  C.  C.  A.  202,  12  U.  S.  App.  562— Cadillac 
▼.  Woonsocket  Inst,  for  Savings,  7  C.  C.  A. 
676,  16  U.  S.  App.  545,  58  Fed.  938 — Coffin 
▼.  IndlanapollR,  59  Fed.  227 — ^Ashley  ▼. 
Presque  Isle  County,  8  C.  C.  A.  467,  16  U. 
S.  App.  656,  GO  B'ed.  67 — Evansville  v.  Wood- 
bury, 9  C.  C.  A.  246,  18  U.  S.  App.  514,  60 
Fed.  720 — Lehman  v.  San  Diego,  73  Fed.  105 
— German  Ins.  Co.  v.  Manning,  78  Fed.  903 — 
Oquawka  v.  Graves,  27  C.  C.  A.  831,  53  U. 
S.  App.  452,  82  Fed.  572 — Huron  v.  Second 
Ward  Sav.  Bank,  49  L.RA.  541,  30  C.  C.  A. 
46,  57  U.  S.  App.  593,  86  Fed.  280— Wash- 
ington County  T.  Williams,  49  C.  C.  A.  626, 
111  Fed.  806 — Thomas  v.  Grand  Junction,  13 
Colo.  App.  92,  56  Pac.  665 — National  L.  Ins. 
Co.  v.  Mead,  13  S.  D.  44,  48  L.R.A.  787,  79 
Am.  St.  Rep.*  876,  82  N.  W.  78 — Coquard  v. 
Oquawka,  192  111.  364,  61  N.  B.  660— Rath- 
bone  v.  Hopper,  57  Kan.  250,  34  L.R.A.  678, 
45  Pac.  610 — State  ex  rcl.  Miller  v.  Kansas 
City,  60  Kan.  525,  67  Pac.  118 — Stote  ex  rel. 
ITerguson  v.  Caffery,  49  La.  Ann.  1758,  22 
So.  756 — Farr  ▼.  Grand  Rapids,  112  Mich. 
102,  70  N.  W.  411— Ghlgl lone  v.  Marsh,  23 
App.  Div.  66,  48  N.  Y.  Supp.  604 — Klamath 
Falls  V.  Sachs,  35  Or.  337,  76  Am.  St.  Rep. 
601,  57  Pac.  329— Lawrey  v.  Sterling,  41  Or. 
628,  69  Pac.  460— Austin  v.  Nalle,  85  Tex. 
644,  22  S.  W.  668 — German-American  Say. 
Bank  v.  Spokane,  17  Wash.  834,  38  L.R.A. 
264,  40  Pac.  542. 

192.  The  implied  power  of  a  town  in  In- 
diana to  borrow  money  or  contract  a  loan 
does  not  confer  upon  the  town  the  further 
power  to  issue  funding  negotiable  bonds 
for  the  amount  and  sell  them  in  open  mar- 
ket as  commercial  paper.  Merrill  v.  Monti- 
cello,  138  U.  S.  673,  11  Sup.  Ct.  Rep.  441, 

34:  1069 
Cited  In  Brenham  t.  German-American  Bank, 
144  U.  S.  182,  36  L.  ed.  394,  12  Sup.  Ct.  Rep. 
659 — Indiana  ex  rel.  Stanton  v.  Glover,  155 
U.  S.  518,  39  L.  ed.  244,  15  Sup.  Ct.  Rep. 
186 — Bangor  Sav.  Bank  v.  Stillwater,  46 
Fed.  901 — Francis  v.  Howard  County,  50 
Fed.  56 — Campbell  v.  Argenta  Gold  &  Silver 
Min.  Co.  61  Fed.  6 — Dodge  v.  Memphis,  51 
Fed.  167 — Ashuelot  Nat.  Bank  v.  School 
Dist.  No.  7,  6  C.  C.  A.  469,  12  U.  S.  App. 
340,  56  Fed.  199 — Ashley  t.  Presque  Isle 
County,  8  C.  C.  A.  467,  16  U.  S.  App.  656, 
60  Fed.  67 — Evansville  t.  Woodbury,  9  C. 
C.  A.  246.  18  U.  S.  App.  614.  60  Fed.  720— 
Superior  v.  Norton,  12  C.  C.  A.  471,  24  U. 
S.  App.  69,  63  Fed.  859 — Citizens'  Street 
R.  Co.  V.  City  R.  Co.  64  Fed.  654 — Merrill 
V.  Monticello,  66  Fed.  165 — West  Plains 
Twp.  V.  Sage,  16  C.  C.  A.  668,  32  U.  S. 
App.  726,  69  Fed.  948 — Merrill  v.  Monticello, 
18  C.  C.  A.  637,  84  U.  S.  App.  615,  72  Fed. 
463 — Lehman  ▼.  San  Diego,  73  Fed.  106 — 
Louisville  Trust  Co.  v.  Cincinnati,  73  Fed. 
732 — German  Ins.  Co.  v.  Manning,  78  Fed. 
904 — Grommes  y.  Sullivan,  43  L.R.A.  425, 
26  C.  C.  A.  321,  63  U.  S.  App.  .359,  81  Fed. 
46 — Oquawka  v.  Graves,  27  C.  C.  A.  331,  53 
U.   8.   App.   462,   82    Fed.   672 — Lehman   v. 


San  Diego.  27  C.  C.  A.  670,  48  U.  S.  App. 
681,  83  Fed.  671— Huron  v.  Second  Ward 
Sav.  Bank,  49  L.R.A,  541,  30  C.  C.  A.  46, 
57  U.  S.  App.  593,  86  Fed.  280— Waite  v. 
Santa  Cruz,  89  Fed.  633 — German  Ins.  Co. 
V.  Manning,  95  Fed.  604 — Washington  County 
V.  Williams,  49  C.  C.  A.  626,  111  Fed.  806 — 
Thomas  v.  Grand  Junction,  13  Colo.  App. 
93,  66  Pac.  665 — Crofut  v.  Danbury,  65  Conn. 
300,  32  Atl.  365— Martin  v.  Tyler,  4  N.  D. 
289,  25  L.R.A.  843,  60  N.  W.  392— Coquard 
V.  Oquawka,  192  III.  364,  61  N.  B.  660— 
Coquard  v.  Oquawka,  91  III.  App.  656 — 
Heins  V.  Lincoln,  102  Iowa,  78,  71  N.  W. 
189 — Rathbone  v.  Hopper,  57  Kan.  250,  34 
li/.R.A.  678,  46  Pac.  610 — Com.  v.  Wllliams- 
town,  156  Mass.  73,  30  N.  E.  472— Wilkes 
County  V.  Call,  123  N.  C.  326,  44  L.R.A. 
253,  31  8.  E.  481— Wright  v.  Kinney,  123 
N.  C.  621,  31  S.  B.  874— Klamath  Falls  v. 
Sachs,  35  Or.  337,  76  Am.  St.  Rep.  501, 
57  Pac.  329 — Isaacs  v.  Richmond,  90  Va. 
38,  17  S.  B.  760. 

193.  If  a  city  issues  its  obligations  for 
its  debts  in  an  illegal  form,  such  as  bank 
notes,  it  may  bind  itself  by  bonds  issued 
in  a  legal  form  to  a  holder  of  such  notes  in 
lieu  thereof.  Little  Rock  v.  Merchants*  Nat. 
Bank,  98  U.  S.  308,  25:  108 
Cited  in  Houston  &  T.  C.  R.  Co.  v.  Texas,  177 

U.  S.  93,  44  L.  ed.  686,  20  Sup.  Ct.  Rep. 
545 — Gause  v.  Clarksvllle,  1  McCrary,  83,  1 
Fed.  357 — Dodge  v.  Memphis,  51  Fed.  167 — 
Whltthorne  v.  Jett,  39  Ark.  144— Iron 
Mountain  &  H.  R.  Co.  v.  Stansell,  43  Ark. 
283 — Wilson  v.  Monticello,  86  Ind.  14. 

194.  Municipal  corporations  cannot  issue 
negotiable  paper  for  their  indebtedness  how- 
ever incurred,  unless  authority  for  that  pur- 
pose is  expressly  given  or  necessarily  im- 
plied for  the  execution  of  other  express 
powers.  Hill  v.  Memphis,  134  U.  S.  198,  10 
Sup.  Ct.  Rep.  562,  33:  887 
Oited  in   West  Plains  Twp.  v.   Sage,.  16  C.  C. 

A.  663,  36  U.  S.  App.  725,  69  Fed.  952— 
Rathbone  v.  Hopper,  57  Kan.  250,  34  L.R.A. 
678,  45  Pac.  610. 

To    fnnd    indebtedness    evidenced    by 
levee  warrants. 

195.  The  trustees  or  representative  offi- 
cers of  a  parish,  county,  or  other  local  ju- 
risdiction invested  with  the  usual  powers 
of  administration  in  specific  matters,  and 
the  power  of  levying  taxes  to  pay  necessary 
expenditures,  have  no  implied  authority  to 
issue  negotiable  coupon  bonds,  payable  in 
the  future,  of  such  a  character  as  to  be  un- 
impeachable in  the  hands  of  bona  fide  hold- 
ers, for  the  purpose  of  funding  a  previous 
Indebtedness  evidenced  by  levee  warrants. 
Tensas  Parish  v.  Britton,  15  Wall.  566, 

21 :  251 
Eatplained   in  Barkley   v.   Levee  Comrs.   93   U. 
S.  260,  23  L.  ed.  894. 

Cited  in  Hitchcock  v.  Galveston.  96  U.  S.  360, 
24  L.  ed.  661 — Little  Rock  v.  Merchants*  Nat. 
Bank,  98  U.  S.  315,  25  L.  ed.  110 — Claiborne 
County  V.  Brooks,  111  II.  S.  407,  28  L.  ed. 
473,  4  Sap.  Ct.  Rep.  489 — Hill  v.  Memphis, 
134  U.  S.  204,  33  L.  ed.  890,  10  Sap.  Ct. 
Rop.  562— Merrill  v.  Monticello,  138  U.  S. 
687.  33  L.  ed.  1075,  11  Sup.  Ct.  Rep.  441 — 
Brenham  v.  German- Americnn  Bank,  144  U. 
S.  183.  36  L.  ed.  395,  12  Sup.  Ct.  Rep.  659 
--Carpenter  v.  Buenta  Vista  County,  6  Dill. 
550,  Fed.  Cas.  No.  2.429 — Gause  v.  Clarks- 
vllle, 5  Dill.  170,  Fed.  Cas.  No.  6,276— 
Green  v.  Dyersburg,  2  Fllpp.  486,  Fed.  Cas. 
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No.  5,756 — Hitchcock  v.  Galveston,  2  Woods, 
282,  Fed.  Cas.  No.  6,532 — Hopper  v.  Cov- 
Inffton,  10  Blss.  490,  8  Fed.  779 — Dosmond 
V.  Jefferson,  19  Fed.  486 — Kelly  v.  Milan,  21 
Fed.  858 — Portland  Sav.  Bank  v.  Evansville, 
25  Fed.  391— Stanton  v.  Shipley,  27  Fed. 
500 — Dorian  v.  Shreveport,  28  Fed.  292 — 
Holmes  v.  Shreveport,  31  Fed.  118 — Bangor 
Sav.  Bank  v.  Stillwater,  46  Fed.  901 — 
Grommes  v.  Sullivan,  43  L.R.A.  425,  26  C. 
C.  A.  321.  53  U.  S.  App.  359,  81  Fed.  46— 
Oquawka  v.  Graves,  27  C.  C.  A.  332,  53  U. 
S.  App.  452,  82  Fed.  573 — Lehman  v.  San 
Diego,  27   C.  C.  A.  670,   48  U.  S.   App.   681, 

83  Fed.  671 — Huron  v.  Second  Ward  Sav. 
Bank,  49  L.R.A,  541,  30  C.  C.  A.  46,  57  U.  S. 
App.  593,  86  Fed.  280 — New  Orleans,  M.  & 
C.  R.  Co.  V.  Dunn,  51  Ala.  139 — Blackman 
V.  Lehman,  63  Ala.  552,  35  Am.  Rep.  57 — 
Wetumpka  v.  Wetumpka  Wharf  Co.  63  Ala. 
625— Hubbell  v.  Custer  City,  15  S.  D.  61, 
87  N.  W.  520 — Morrison  v.  Austin  State 
Bank,  213  III.  484,  104  Am.  St.  Rep.  225, 
72  N.  E.  1109 — Rendleman  v.  Jackson  Coun- 
ty, 8  III.  App.  290— State  ex  rel.  Cohen  v. 
Hawes,  112  Ind.  328.  14  N.  B.  87— Glass  v, 
Concordia,  113  La.  554,  37  So.  189 — Young 
V.  Police  Jury,  32  La.  Ann.  395 — Newgass  v. 
New  Orleans,  42  La.  Ann.  168,  21  Am.  St. 
Rep.  368,  7  So.  565 — State  ex  rel.  Ferguson 
V.  Caffery,  49  La.  Ann.  1758,  22  So.  756 — 
Com.  V.  Willlamstown,  156  Mass.  72,  30  N. 
B.  472 — Bogart  v.  Lamotte  Twp.  79  Mich. 
298,  44  N.  W.  612 — State  ex  rel.  Gregory 
V.  School  DIst.  No.  24,  13  Neb.  81,  12  N. 
W.  927— State  ex  rel.  First  Nat.  Bank  v. 
Cook,  43  Neb.  322,  6*1  N.  W.  693 — Magle  ▼. 
Union  Twp.  40  N.  J.  L.  455 — Wilkes  County 
V.  Call,  123  N.  C.  312,  44  L.R.A.  253,  31 
S.  E.  481 — Hays  v.  Gallon  Gaslight  &  Coal 
Co.   29  Ohio   St.   339 — Wllllamsport  v.   Com. 

84  Pa.  496,  24  Am.  Rep.  208 — Neely  v. 
Yorkvllle,  10  S.  C.  N.  S.  149— Colburn  v. 
Chattanooga  Western  R.  Co.  04  Tenn.  51, 
28  S.  W.  298 — Robertson  v.  Breedlove,  61 
Tex.  322 — Exchange  Bank  v.  Lewis  County, 
28  W.  Va.  288— Ureas  Nat.  Bailk  v.  Superior, 
115  Wis.  351,   91  N.   W.   1004. 

Refunding  bonds. 

Issuing     Territorial     Bonds     to     Fund 
County  Bonds,  see  infra,  588,  589. 

196.  Bonds  of  Pima  county,  Arizona,  is- 
sued, in  literal  compliance  with  the  Arizona 
act  of  February  21,  1883,  in  exchange  for 
bonds  of  the  Arizona  Narrow  Gauge  Rail- 
road Company,  are  not  excluded  from  the 
provision  of  the  act  of  Congress  of  June  6, 
1896  (29  Stat,  at  L.  262,  chap.  339),  au- 
thorizing the  refunding  of  all  bonds  which 
"had  been  sold  or  exchanged  in  good  faith 
in  compliance  with  the  terms  of  the  act  of 
the  legislature  by  which  they  were  author- 
ized," because  subsequent  to  their  issue  the 
original  holders  of  such  bonds  failed  to  com- 
plete the  railroad  and  the  county  received 
no  benefit  therefrom,  as  the  territorial  act 
did  not  make  the  completion  of  the  road  a 
condition  precedent  to  the  issuance  of  the 
bonds,  or  make  their  validity  dependent  up- 
on the  subsequent  conduct  of  the  railroad 
company.  Murphy  v.  Utter,  186  U.  S.  95, 
22  Sup.  Ct.  Rep.  776,  46:  1070 

Railroad  aid  bonds. 

As  to  Existence  of  Corporation  Com- 
posed of  Parts  of  County  Author- 
ized to  Vote  Bonds,  see  Municipal 
Corporations,  14. 


Authority  ,  to  Make  Donation  or  Sub- 
scribe to  Stock  of  Railroad  Com* 
pany,  see  Railroads,  III. 

Repeal  of  Statute  as  to,  see  Statutes, 
623-626. 

See  also  supra,  196;  infra,  268;  Towns, 
7. 

197.  Unless  the  power  to  issue  bonds  for 
the  payment  of  municipal  subscriptions  to 
the  stock  of  railroad  companies  is  given  in 
express  terms  or  by  a  reasonable  implica- 
tion, no  obligation  of  that  kind  can  be  cre- 
ated. Wells  V.  Pontotoc  County,  102  U,  S. 
625,  26:  122 

Cited  In  Ottawa  v.  Carey,  108  IT.  8.   123.   27 

L.  ed.  675.  2  Sup.  Ct.   Rep.  361 — Kelley   v. 

Milan,   127  U.  S.  150,  32  L.  ed.  82,  8  Sap. 

Ct.   Rep.   1101 — Watson  v.  Hnron,  38  C.  C. 

A    266,    97    Fed.   450— Martin   v.    Whitman 

County,  1   wash.  536,  20  Pac  500. 

108.  A  municipality  is  acting  within  the 
range  of  its  municipal  duties  when  it  issues 
its  bonds,  under  legislative  authority  to  aid 
in  the  construction  of  a  railroad  whose  large 
business  will  be  a  direct  benefit  to  the  city. 
United  States  v.  Baltimore  &  0.  R.  Co.  17 
Wall.  322,  21 :  507 

Cited  In  Kimball  v.  Mobile  County,  8  Woods, 

561.  Fed.  Caa.  No.  7,774. 

100.  A  municipality  must  have  legislative 
authority  to  subscribe  to  capital  stock  of 
a -bridge  company,  before  its  ofllcers  can 
bind  it  to  the  payment  of  bonds  issued  on 
that  account.  McClure  v.  Oxford  Twp.  04 
U.  S.  429,  24:  129 

Cited  in  Ottawa  v.  Carey,  106  U.  S.  123,  27  L*. 

ed.  675,  2  Sup.  Ct.  Rep.  361 — Crow  v.  Oxford 

Twp.   119  U.   8.   216,  30   L.  ed.  388,   7   Sup. 

Ct.  Rep.  180 — Stewart  v.  Lansing,  15  Blatchf. 

286,  Fed.  Cas.  No.  13.432— Third  Nat.  Bank 

V.  Harrison,  3  McCrary,  322,  10  Fed.  248 — 

Thomas   v.  Lansing,   14   Fed.   627 — Lewis  ▼. 

Comanche    County,    35    F*ed.    347 — Coffin    v. 

Kearney   County,   6  C.   C.  A.   295,    12   U.    S. 

App.  562,  67  Fed.  143. 

200.  A  municipality  has  no  power  to  is- 
sue its  negotiable  bonds  in  aid  of  a  railroad, 
except  by  legislative  permission.  Young  v. 
Clarendon  Twp.  132  U.  S.  340,  10  Sup.  Ct, 
Rep.  107,  33:  358 
Cited  in  Hill  v.  Memphis,  134  U.  S.  205.  33  L. 

ed.  890,  10  Sup  Ct.  Rep.  562 — Merrill  ▼. 
Monticello,  138  U.  S.  600,  34  L.  ed.  1076.  11 
Sup.  Ct.  Rep.  441 — Brenham  v.  German- 
American  Bank,  144  U.  S.  185,  36  L.  ed.  »95. 
12  Sup.  Ct.  Rep.  650 — Bamum  v.  Okolooa. 
148  U.  S.  395,  37  L.  ed.  497,  13  Sup.  Ct.  Rep. 
638 — Provident  Life  &  T.  Co.  v.  Mercer 
County,  170  U.  S.  600,  42  L.  ed.  1159.  IS 
Sup.  Ct.  Rep.  788 — Banicor  Sav.  Bank  ▼. 
Stillwater,  46  Fed.  001 — Francis  v.  Howard 
County,  50  Fed.  56 — Jackson  &  S.  Co.  v. 
Pearson,  60  Fed.  110 — Mercer  County  ▼. 
Provident  Life  &  T.  Co.  19  C.  C.  A.  47.  43 
U.  S.  App.  21,  72  Fed.  626 — Lehman  v.  San 
Diego,  27  C.  C.  A.  670.  48  U.  S.  App.  G81. 
83  Fed.  671 — ^Klrsch  v.  Braun,  153  Ind.  257. 
53  N.  E.  1082 — Brinkworth  v.  Grable.  43 
Neb.  651,  68  N.  W.  952 — Wilkes  County  v. 
Call,  123  N.  C.  312,  44  L.R.A.  253.  ^\ 
S.  E.  481 — Moller  v.  Galveston,  23  Tex.  Civ. 
App.  700,  57  S.  W.  1116— West  Virginia  & 
P.  R.  Co.  V.  Harrison  County  Court.  47  W. 
Va.  286.  34  S.  E.  786. 

201.  Unless  power  has  been  given  by  the 
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legislature  to  a  municipal  corporation  to 
grant  pe  uniary  aid  to  railroad  corpora- 
tions, all  bonds  of  a  municipality  issued  for 
such  purpose,  and  bearing  evidence  of  the 
purpose  on  their  face,  are  void  even  in  the 
hands  of  bona  fide  holders,  whether  the 
people  voted  the  aid  or  not.  Lewis  v.  Shreve- 
port,  108  U.  S.  282,  2  Sup.  Ct.  Rep.  634, 

27:  728 
Cited  in  Fer«rus  Falls  v.  Fergus  Falls  Hotel  Co. 
SO  Minn.  173,  50  L.K.A.  173,  81  Am.  St.  Bep. 
249,  83   N.   W.  54. 

202.  A  congressional  township  in  Illinois 
is  a  public  school  corporation,  and  in  the 
absence  of  legislative  power  it  cannot,  under 
the  state  Constitution,  tax  the  people  to 
build  railroads,  or  issue  bonds  for  that  pur- 
pose.    Weightman  v.  Clark,  103  U.  S.  256, 

26:  392 
Cited  In  Banking  House  of  Bartholow,  L. 
&  Co.  V.  Trustees,  105  U.  8.  6,  26  L.  ed.  937 
—Ottawa  V.  Carey,  108  U.  S.  121,  27  L.  ed. 
674,  2  Sup.  Ct.  Rep.  361— Floyd  v.  Perrln,  30 
S.  C.  13,  2  L.R.A.  245,  8  S.   E.  14. 

203.  A  provision  of  a  railway  charter 
regulating  the  manner  of  issuing  county 
bonds  in  payment  of  subscriptions  to  capital 
stock  impliedly  authorizes  such  issue.  Wil- 
son County  V.  Third  Nat.  Bank,  103  U.  S. 
770,  26:  488 

204.  Counties  in  Illinois  have  power  by 
statute  to  purchase  or  subscribe  for  shares 
in  the  capital  stock  of  railroad  companies, 
and  to  issue  their  bonds  in  payment  of  the 
same.  Marshall  Coujity  v.  Schenck,  5  Wall. 
772,  18:  558 

205.  Unrestricted  power  "to  borrow 
money  for  any  public  purpose"  under  the 
terms  of  a  city  charter  gives  undoubted  au- 
thority to  municipal  corporations  to  grant 
material  aid  to  a  railroad  connected  with  it 
as  a  way  for  travel  and  transportation ;  and 
for  that  purpose  they  may  purchase  stock 
and  pay  for  the  same,  or  they  may  issue 
their  bonds  as  a  means  of  borrowing  money 
to  accomplish  the  same  object.  Rogers  v. 
Burlington,  3  Wall.  654,  18:  79 
Cited  in  Mitchell  v.  Burllo^ton,  4  Wall.  274,  18 

L.  ed.  352 — Marshall  County  v.  Schenck,  5 
Wall.  779,  18  L.  ed.  558— Smith  v.  Sac  Coun- 
ty, 11  Wall.  156.  20  L.  ed.  107 — St.  Joseph 
Twp.  V.  Rogers,  16  Wall.  663.  21  L.  ed.  338 
— United  States  v.  Baltimore  &  O.  R.  Co.  17 
Wall.  330.  21  L.  ed.  600— Taylor  v.  Ypsllan- 
tl,  105  U.  S.  69,  26  L.  ed.  1011 — Savannah  v. 
Kelly,  108  I).  R.  190,  27  L.  ed.  698.  2  Sup. 
Ct.  Rep.  468 — Cole  v.  I  a  Grange,  113  U.  S. 
7,  28  L.  ed.  898,  5  Sup.  Ct.  Rep.  416 — 
Brenham  v.  German-American  Bank.  144  U. 
S.  182.  36  L.  ed.  394,  12  Sup.  Ct.  Rep.  559— 
Chicago,  B.  &  Q.  R.  Co.  v.  Otoe  County,  1 
Dill.  342,  Fed.  Cas.  No.  2,667— Commercial 
Nat.  Bank  v.  lola.  2  Dill.  361,  Fed.  Cas.  No. 
3,061— Green  v.  Dyersburg,  2  Fllpp.  492,  Fed. 
Cas.  No.  5.756— Hackett  v.  Ottawa,  7  Re- 
porter. 9.  Fed.  Cas.  5,889 — Milner  v.  Pensa- 
cola,  2  Woods.  687,  Fed.  Cas.  No.  9,619— 
Talcott  V.  Pine  Grove,  1  Fllpp.  129,  Fed. 
Cas.  No.  13,735 — United  States  v.  Baltimore 
&  O.  R.  Co.  Fed.  Cas.  No.  14,511— Merrill  v. 
Monticello,  22  Fed.  595 — Portland  Sav.  Bunk 
V.  Evansville,  25  Fed.  391— Northern  V.  R. 
Co.  V.  Roberts,  42  Fed.  749 — ^Evansville  v. 
Woodbury,  9  C.  C.  A,  245.  18  U.  S.  App.  514, 


60  Fed,  720 — German  Ins.  Co.  v.  Manning, 
96  Fed.  602 — Nevada  Bank  v.  Steinmitz,  64 
Cal.  326,  30  Pac.  970— Douglas  v.  Chatham, 
41  Conn.  234 — Estes  Park  Toll  Road  Co.  v. 
Edwards,  8  Colo.  App.  78,  32  Pac.  549— 
Leavenworth  County  v.  Miller,  7  Kan.  511, 
12  Am.  Rep.  426 — Commercial  Nat.  Bank  v. 
lola,  9  Kan.  701 — State  use  of  Weddle  v. 
Frederick  County,  94  Md.  346,  61  Atl.  289 — 
Portage  County  v.  Wisconsin  C.  R.  Co.  121 
Mass.  471 — Com.  v.  WilUamstown,  166  Mass. 
72,  30  N.  E.  472— Flint  &  P.  M.  R.  Co.  v. 
Gordon,  41  Mich.  429,  2  N.  W.  648 — ^David- 
son V.  Ramsey  County.  18  Minn.  490,  Gil. 
432 — Hallenbeck  v.  Hahn,  2  Neb.  422 — Dan- 
ville V.  Sutherlln,  20  Gratt.  681 — Bunch  v. 
Fluvanna  County,  86  Va.  456,  10  S.  E.  632 — 
Exchange  Bank  t.  Lewis  County,  28  W.  Va. 
287. 

206.  The  power  of  an  Iowa  city  to  sub- 
scribe for  railway  stock  and  issue  bonds  in 
payment  of  its  subscription  is  clearly  im- 
plied from  the  provisions  of  Iowa  act  Jan- 
uary 25,  1855,  prescribing  a  rate  of  interest 
for  municipal  bonds,  which  a  railway  com- 
pany may  receive  for  municipal  subscrip- 
tions for  stock,  and  providing  that  the  act 
shall  apply  to  any  railway  bonds  tliereto- 
fore  issued,  as  well  as  to  those  thereafter  to 
be  issued.  Gelpcke  v.  Dubuque,  1  Wall. 
220,  17: 630 

'  207.  Municipal  bonds  issued  in  aid  of  a 
railroad  beyond  the  limits  of  the  munici- 
pality are  valid.  Gelpcke  v.  Dubuque,  1 
Wall.  175,  17:  520 

Cited  in  Quincy,  M.  ft  P.  R.  Co.  v.  Morris,  84 
111.  419 — Bennington  v.  Park,  60  Vt.  206. 

208.  Power  to  subscribe  to  stock  of  a 
railroad  company  and  issue  bonds  therefor 
is  not  given  to  a  municipal  corporation 
under  the  designation  of  "the  agent  of  any 
corporate  body."  East  Oakland  Twp.  v. 
Skinner,  94  U.  S.  255,  24;  125 
Cited  in   Oxford   v.   Union   Bank,  37  C.   C.   A 

498,  96  Fed.  298. 

209.  The  power  to  subscribe  for  stock  of 
a  railroad  corporation  does  not  carry  with 
it  the  power  to  issue  negotiable  bonds  in 
payment  of  the  subscription,  unless  the  pow- 
er to  issue  such  bonds  is  also  conferred  bv 
statute.  Kelley  v.  Milan,  127  U.  S.  139,  *8 
Sup.  Ct.  Rep.  1101,  32:  77 
Hill  V.  Memphis,  134  U.  S.  198,  10  Sup.  Ct. 

Rep.  562,  33:  887 

Cited  in  Norton  v.  Dyersburg,  127  U.  S.  172, 
32  L.  ed.  89,  8  Sup.  Ct.  Rep.  1111 — Young 
V.  Clarendon  Twp.  132  U.  S.  347,  33  L.  ed. 
360,  10  Sup.  Ct.  Rep.  107 — Hill  v.  Memphis, 
134  IT.  8.  205,  33  L.  ed.  890,  10  Sup.  Ct.  Rep. 
562 — Merrill  v.  Monticello,  138  U.  S.  690,  34 
L.  ed.  1076,  11  Sup.  Ct.  Rep.  441 — Brenham 
V.  German-American  Bank,  144  U.  S.  185, 
36  L.  ed.  395.  12  Sup.  Ct.  Rep.  569 — Bamett 
V.  Denison,  146  U.  S.  139,  36  L.  ed.  653,  12 
Sup.  Ct.  Rep.  819 — Dodge  v.  Memphis.  51 
Fed.  167 — West  Plains  Twp.  v.  Sage,  16  C. 
C.  A.  558,  36  U.  S.  App.  725,  69  Fed.  948 — 
Lehman  v.  San  Diego,  27  C.  C.  A.  670,  48  U. 
S.  App.  681,  83  Fed.  671— Washington 
County  V.  Williams,  49  C.  C.  A.  626,  111  Fed. 
806 — National  L.  Ins.  Co.  v.  Mead.  13  8.  I). 
44.  48  L.R.A.  787,  79  Am.  St.  Rep.  876.  82 
N.  W.  78— Coquard  v.  Oquawka,  192  111.  366, 
61  N.  E.  660— KIrsch  v.  Braun,  153  Ind.  257, 
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63  N.  E.  1082 — Kane  v.  Independent  School 
District,  82  Iowa.   8.  47   N.   W.    1076. 

210.  The  Missouri  act  of  Feb.  9,  1857,  to 
incorporate  the  Alexandria  &  Bloom  field 
Bailroad  Company,  gives  no  authority  to 
any  town  of  the  state  to  issue  bonds  for 
stock  subscribed  by  it.  Hill  v.  Memphis,  134 
U.  S.  198,  10  Sup.  Ct.  Rep.  562  33:  887 

211.  An  act  authorizing  a  subscription 
to  the  capital  stock  of  a  railroad  company 
and  payment  on  such  terms  as  may  be 
agreed  upon,  but  declaring:  that,  whatever 
bonds  are  given,  they  shall  not  be  sold  at 
less  than  a  certain  price,  or  for  sums  less 
than  a  certain  .amount  each,  is  a  clear 
authority  to  issue  bonds.  Curtis  v.  Butler 
county,  24  How.  435,  18:  745 
Woods  V.   Lawrence  County,   1   Black.  386, 

17:  122 
Cited  in  Woods  v.  Lawrence  County.  1  Black, 
407,  17  L.  ed.  127— Chicago,  B.  &  Q.  R. 
Co.  V.  Otoe  County,  1  Dill.  342,  Fed.  Gas.  No. 
2,667 — Curtis  v.  Butler  County,  Fed.  Cae.  No. 
3,500 — Memphis  v.  Brown,  1  FIlpp.  217,  Fed. 
Cas.  No.  9.415 — Woodward  v.  Calhoun  Coun- 
ty, 2  Cent.  L.  J.  397,  Fed.  Cas.  No.  18,002— 
Floyd  County  v.  Shorter,  50  Ga.  608 — Leaven- 
worth County  V.  Miller,  7  Kan.  506,  12  Am. 
Rep.  425 — Arents  v.  Com.  18  Gratt.  755 — 
State  ex  rel.  Marinette,  T.  &  W.  R.  Co.  y. 
Tomahawk,  96  Wis.  84,  71  N.  W.  86. 

212.  Although  tHe  charter  of  a  Missouri 
railroad  company  authorized  the  taxable  in- 
habitants of  the  "strip  of  country"  desig- 
nated, to  vote  a  tax  upon  themselves,  to  take 
stock,  and  required  the  county  court  to  levy 
and  collect  such  tax,  if  voted,  and  pay  over 
the  money  to  the  treasurer  of  the  company, 
this  gave  no  authority  for  the  county  to  is- 
sue bonds  in  anticipation  of  the  tax.  Ogden 
V.  Daviess  County,  102  U.  S.  634,  28:  263 
Cited  in  Concord  v.  Robinson.  121  U.  S.  167,  30 

L.  ed.  887,  7  Sup.  Ct.  Rop.  037 — Portland 
Sav,  Bank  v.  Rvansville,  25  Fed.  391 — De- 
land  V.  Platte  County,  54  Fed.  830 — Ex  parte 
Joffee,  46  Mo.  App.  365. 

213.  The  power  given  to  a  city  council  to 
borrow  monev  on  the  credit  of  the  citv  and 
issue  their  bonds  under  the  seal  of  the  city 
therefore,  does  not,  alone,  confer  authority 
to  subscribe  to  the  stock  of  a  railroad  com- 
pany, and  issue  bonds  in  payment  thereof. 
Jonesboro  v.  Cairo  &  St.  L.  R.  Co.  110  U. 
S.  192,  4  Sup.  Ct.  Rep.  67,  28:  116 

214.  An  act  authorizing  a  city  to  sub- 
scribe to  the  stock  of  a  railroad  company 
"as  fully  as  any  individual"  gives  power  to 
issue  bonds  in  payment  of  the  subscription. 
Seibert  v.  Pittsburg,  1  Wall.  272,  17:  553 
Distinguished  in  Green  v.  Dyersburg,  2  Flipp. 

492.  Fed.  Cas.  No.  6.756 — English  v.  Chicot 
County,  26  Ark.  460. 

Cited  In  Rogers  v.  Burlington,  3  Wall.  666,  18 
L.  ed.  83 — Smith  v.  Sac  County,  11  Wall. 
156.  20  L.  ed.  107 — Hitchcock  v.  Galveston, 
2  Woods.  280,  Fed.  Cns.  No.  6.532 — Portland 
Bar.  Bank  v.  Evansvllle.  25  Fed.  391 — Bo- 
rian  v.  Shreveport,  28  Fed.  292 — Holmes  v. 
Shreveport,  31  Fed.  120 — Hancock  v.  Chicot 
County,  32  Ark.  58.1 — Com.  v.  Wllliamstown, 
156  Mass.  72,  30  N.  E.  472— Bunch  v.  Flu- 
vanna County,  86  Va.  456,  10  S.  E.  532 — 
Goshom  T.  Ohio  County,  1  W.  Va.  315. 


215.  Authorization  of  a  municipal  sub* 
scription  to  railroad  stock  does  not  impliedly 
authorize  the  issue  of  bonds  in  payment 
therefor.  Norton  v.  Dyersburg,  127  U.  S. 
160,  8  Sup  Ct.  Rep.  1111,  32:  85 
Cited  in   Brenham  t.  German- American   Bank. 

144  U.  8.  183,  36  L.  ed.  395,  12  Sup.  Ct.  Rep. 
559 — Francis  v.  Howard  County,  50  Fed.  55 
— Heed  v.  Cowley  County,  82  Fed.  719 — 
Lehman  v.  San  DIcgo,  27  C.  C.  A.  670.  48  U. 
8.  App.  681,  83  Fed.  671 — People's  Bank  v. 
School  Dist.  No.  52,  8  N.  D.  499,  28  L.R.A. 
644,  57  N.  W.  787— Wilkes  County  t.  Call, 
123  N.  C.  312,  44  L.R.A.  253,  31  B.  E.  481. 

216.  The  Tennessee  acts  of  Feb.  26,  1869, 
Dec.  16,  1871,  and  Feb.  8,  1870,  do  not  au- 
thorize the  issue  of  railroad  aid  bonds  by 
a  municipality,  payable  in  ten  years.  Nor- 
ton V.  E^ersburg,  127  U.  S.  160,  8  Sup. 
Ct.  Rep.  1111,  32:  85 
Cited  In  Bamum  ▼.  Okolona,  148  U.  S.  396,  37 

L.  ed.  497,  13  Sup.  Ct.  Rep.  638 — Norton  v. 
Taxing  District,  36  Fed.  102 — Richardson  v. 
Marshall  County,  100  Tenn.  349,  45  8.  W. 
440. 

217.  The  proceedings  resulting  in  the  is- 
sue of  bonds  under  an  act  authorizing  their 
issue  in  aid  of  a  railroad  having  been  in- 
itiated May  11,  1870,  five  days  after  the 
Tennessee  Constitution  of  1870,  forbidding 
the  credit  of  any  municipality  to  be  given 
in  aid  of  any  penon  or  corporation,  and  for- 
bidding any  municipality  to  become  a  stock- 
holder in  any  corporation,  except  upon  cer- 
tain conditions,  went  into  efTect,  and  the 
election  held  June  11  following,  there  was 
no  authority  to  hold  an  election  and  to  is- 
sue bonds,  and  their  holders  cannot  recover. 
Norton  v.  Board  of  Comrs.  129  U.  S.  479,  9 
Sup.  Ct.  Rep.  322,  32:  774 
Cited  in  Pearsall  v.  Great  Northern  R.  Co.  161 

U.  S.  666,  40  L.  ed.  845,  16  Sup.  Ct.  Rep.  705. 

218.  The  Tennessee  act  of  February  8, 
1870,  conferring  upon  the  town  of  Browns- 
ville the  authority  to  issue  corporation 
bonds  in  aid  of  railroads,  cannot  be  availed 
of  under  the  provisions  of  the  Constitution 
of  Tennessee  which  was  adopted  March  26, 
1870,  and  went  into  effect  May  6  in  that 
year.  Norton  v.  Board  of  Comrs.  129  U.  8. 
479.  9  Sup.  Ct.  Rep.  322,  32:  774 

219.  An  act  of  Illinois  passed  in  1867, 
authorizing  a  donation  to  a  railroad  com- 
pany, became  ineffective  after  the  adoption 
of  the  Constitution,  July  2,  1870,  where  the 
donation  had  not,  in  fact,  been  made  prior 
to  that  time.  Bonds  and  coupons  issued  un- 
der that  act  after  July  2,  1870.  are  void. 
Concord  v.  Portsmouth  Sav.  Bank,  92  U.  S. 
625,  23:  628 
Cited  In  Clay  County  v.  Society  for  Savings,  104 

U.  S.  590,  26  L.  ed.  860 — Wade  v.  Walnut, 
105  U.  8.  3,  26  L.  ed.  1028— Knfleld  v.  Jor- 
dan, 119  U.  S.  691,  30  L.  ed.  528,  7  Sup.  CL 
Rep.  358 — Norton  v.  Taxing  District,  129  U. 
S.  490,  32  L.  ed.  779.  9  Sup.  Ct.  Rep.  329 — 
Green  v.  Dyersburg,  2  Fllpp.  502,  Fed.  Cas. 
No.  5,756 — Wadsworth  v.  St.  Croix  County. 
4  Fed.  385 — ^Young  v.  Clarendon  Twp.  2« 
Fed.  809 — Pana  v.  Llpplncott,  2  111.  App.  47T 
— Cooper  Hospital  v.  Camden,  68  N.  J.  I^ 
701.  54  Atl.  419 — Falconer  ▼.  Buffalo  4  J. 
R.  Co.  69  N.  Y.  498. 
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220.  A  county  in  Missouri  included  in  the 
act  of  March  10,  1859,  had  power  to  sub- 
scribe for  the  stock  of  a  railroad  company 
without  a  vote  of  the  electors.  Callaway 
County  V.  Foster,  93  U.  S.  567,        23:  911 

221.  The  authority  granted  to  certain 
counties,  by  one  section  of  a  railroad  char- 
ter, to  "make  donations  of  bonds,  is  not  re- 
strained or  repealed  as  to  any  county  be- 
cause authority  is  also  granted  to  it  by  an- 
other and  upon  different  conditions.  Moul- 
trie County  V.  Fairfield,  105   U.  S.  370, 

26:  945 
Cited  In  Northern  P.  R.  Co.  ▼.  Roberts,  42  Fed. 
749. 

222.  The  section  of  the  Illinois  Constitu- 
tion, forbidding  a  town  to  make  donation  to, 
or  loan  its  credit  in  aid  of,  a  railroad  cor- 
poration, rendered  void  bonds  of  a  town,  in 
aid  of  a  railroad,  issued  after  July,  1870, 
when  such  section  took  effect.  Illinois  Grand 
Trunk  R.  Co.  v.  Wade,  140  U.  S.  65,  11  Sup. 
Ct.  Rep.  709,  35:  342 

223.  A  railroad  constructed  from  the 
junction  of  the  main  line  of  one  railroad 
with  another  railroad,  but  extending  in  a 
different  direction,  is  a  branclt  road,  within 
the  meaning  of  a  statute  authorizing  the 
issue  of  bonds  by  a  county  through  which 
it  passes,  for  the  construction  of  a  branch. 
Howard  Countv  v.  Central  Nat.  Bank,  108 
U.  S.  314,  2  Sup.  Ct.  Rep.  689.  27:  738 
Cited  In  B  Ian  ton  v.  Richmond,  P.  &  P.  R.  Co. 

86  Ya.  621.  10  S.  B.  925. 

224.  Under  the  Illinois  act  of  February 
24,  1869,  S  10,  allowing  any  village,  city, 
county,  or  township  along  the  route  of  a  cer- 
tain railway  to  issue  bonds  for  subscrip- 
tions of  stock  thereto,  an  incorporated  town 
is  construed  to  be  a  village.  Enfield  v.  Jor- 
dan, 119  U.  S.  680,  7  Sup.  Ct.  Rep.  358, 

30:  523 
Cited  in  Oquawka  t.  Graves,  27  C.  C.  A.  331,  58 
U.  S.  App.  462.  82  Fed.  672— Phillips  v. 
Scales  Mound,  195  111.  358.  63  N.  E.  ISO- 
People  ex  rel.  Mohlenbrock  v.  Pike.  197  III. 
462.  64  N.  B.  393 — Long  Branch  Police.  San- 
itary &  Improv.  Commission  v.  Dobbins,  61 
N.  J.  L.  661.  40  Atl.  690— State  ex  rcl.  Hol- 
land V.  Lammers,  113  Wis.  413.  89  N.  W. 
601. 

225.  An  agreement  made  by  a  county  to 
issue  bonds  in  aid  of  the  construction  of  a 
railroad  if  it  were  built  to  a  specified  town 
is  not  witliout  consideration,  and  the  valid- 
ity of  the  bonds  is  not  affected  by  the  fact 
that  the  road  was  built  a  fraction  of  a  mile 
distant  from  the  town,  where  the  location 
was  accepted  by  the  county  as  satisfactory, 
and  the  bonds  were  issued  after  the  location, 
and  interest  has  been  paid  thereon  from 
time  to  time  without  objection  or  complaint 
in  that  respect.  Johnson  County  v.  Thayer, 
94  IT.  S.  631,  24:  133 
Cited  in  Anderson  County  v.  Houston  &  Q.  N. 

R.  Co.  52  Tex.  246. 

226.  Municipal  bonds  issued  in  accordance 
with  an  election  held  on  the  proposition  to 
subscribe  to  the  stock  of  a  railroad  com- 
pany are  valid  without  approval  of  the  prop- 
osition by  the  company,  where  the  act  au- 

U.  a  Dig.— 68 


thorizing  the  subscription  does  not  require 
the  approval  of  the  company  as  a  condition 
precedent  to  such  subscription  and  bond  is- 
sue.    Walnut  V.  Wade,  103  U.  S.  683, 

26:  526 

227.  Where  any  county  of  a  state  through 
which  a  railroad  is  located  is  authorized  by 
a  state  act  to  subscribe  to  the  stock  of  the 
road,  on  the  subscription  being  approved  by 
the  voters  of  the  countv,  and  to  issue  bonds 
in  payment  thereof,  and  if  the  county  should 
not  be  so  authorized  by  such  vote,  then  any 
township  therein,  through  which  the  road 
passes,  is  authorized  to  subscribe  to  such 
stock,  and  the  county  has  been  so  authorized 
by  such  vote,  and  has  subscribed  to  such 
stock,  a  township  therein  is  without  legal 
authority  to  make  such  a  subscription  or 
issue  bonds  therefor.  Northern  Nat.  Bank 
V.  Porter  Twp.  110  U.  S.  608,  4  Sup.  Ct. 
Hop.  254,  28:  258 
Cited  in  West  Plains  Twp.  v.  Sage,  16  C.  C.  A. 

563,  32  U.  S.  App.  725,  69  Fed.  952— Guth- 
rie V.  New  Vienna  Bank.  4  Okla.  217,  38  Pac. 
4 — Johnson  City  v.  Charleston,  C  &  C.  B.  Co. 
100  Tenn.  148.  44  S.  W.  670. 

228.  Any  county  near  or  through  which  a 
railroad  running  via  Salem  and  Winston, 
North  Carolina,  in  the  direction  of  some 
point  in  the  northwestern  boundary  line  of 
that  state,  might  pass,  was  authorized  to 
take,  and  pay  for  in  county  bonds,  capital 
stock  of  the  Northwestern  North  Carolina 
Railroad  Company,  by  the  North  Carolina 
Ordinance  of  March  8,  1868,  incorporating 
such  company  for  the  purpose  of  construct- 
ing a  line  via  Salem  and  Winston  ''to  some 
point  in  the  northwestern  boundary  line  of 
the  state,  to  be  hereafter  determined,"  and 
providing  that  counties  subscribing  stock 
to  such  company  should  do  so  in  the  same 
manner  and  subject  to  the  same  restrictions 
as  were  prescribed  by  N.  C.  Laws  1852,  chap. 
136,  which  empowered  any  county  near  or 
through  which  the  railroad  incorporated  by 
that  act  should  pass  to  subscribe  for  its 
stock,  payable  in  county  bonds.  Wilkes 
Countv  V.  Coler,  190  U.  S.  107,  23  Sup.  Ct. 
Rep.  738,  47:  971 
Cited  in  Stanly  County  v.  Coler,  190  U.  8.  442, 

47  L,  ed.  1131,  23  Sup.  Ct.  Rep.  811— Tol- 
man  v.  Onslow  County,  140  Fed.  91 — Graves 
V.  Moore  County.  136  N.  C.  62,  47  S.  E.  134. 

229.  An  interest  in  an  unfinished  railroad 
begun  before  the  adoption  of  N.  C.  Const. 
1868  cannot  be  deemed  essential  to  the  ex- 
ercise by  a  county  of  the  power  to  issue 
bonds  in  aid  of  railroad  construction,  con- 
ferred by  N.  C.  Code,  H  1996-1999,  "when 
necessary  to  aid  in  the  completion  of  any 
railroad  in  which  the  citizens  of  the  county 
may  have  an  interest."  on  the  theory  that 
such  sections,  being  a  reproduction  of  a 
statute  passed  shortly  after  the  adoption  of 
such  Constitution,  must  be  construed  in  the 
light  of  the  constitutional  provision  which 
forbade  the  state  to  lend  its  aid  to  any  cor- 
poration except  in  aid  of  the  completion  of 
such  railroads  as  might  be  unfinished  at  the 
time  of  its  adoption,  or  in  which  the  state 
had   a    direct    pecuniary    interest.      Stanly 
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County  V.  Coler,  190  U.  S.  437,  23  Sup.  Ct. 
Rep.  811,  47:  1126 

230.  Purchasers  of  county  bonds  purport- 
ing to  be  issued  for  subscriptions  to  the  cap- 
ital stock  of  a  railroad  company,  under  the 
authority  of  N.  C.  Code,  §§  1996-1999,  au- 
thorizing such  subscriptions  when  necessary 
to  aid  in  the  completion  of  any  railroad  in 
which  the  citizens  of  the  county  may  have 
an  interest,  are  not  entitled  to  assume,  for 
the  purpose  of  sustaining  the  validity  of  the 
bonds,  that  the  railroad  had  been  begun  be- 
fore the  adoption  of  N.  C.  Const.  1868,  which 
antedated  the  charter  of  the  railroad  com- 
pany. Stanly  County  v.  Coler,  190  U.  S. 
437.  23  Sup.  Ct.  Rpp.  811,  47:  1126 
Cited  In  Tolman  v.   Onslow  County,  140   Fed. 

91 — Graves  v.  Moore  County,  135  N.  C.  62, 
47  S.  B.  134. 

231.  Where  bonds  of  a  township  in  Mis- 
souri were  issued  under  a  state  act  author- 
izing their  issue  in  aid  of  any  railroad 
promising  to  build  its  road  "into,  through, 
or  near  such  township,"  to  aid  a  railroad 
proposed  to  be  built  from  a  point  nine  miles 
distant  from  the  township  to  a  further  dis- 
tance, which  bonds  recited  that  they  were 
issued  by  authority  of  such  act;  and  the 
township  voted  in  a  favor  of  issuing  them, 
and  paid  interest  on  them  for  three  years, — 
Held,  that  the  courts  should  acquiesce  in 
the  decision  of  the  township  voters  and  au- 
thorities that  the  proposed  road  was  "near" 
the  township,  and  hold  the  bonds  valid  as 
issued  by  legislative  authority.  Kirkbride 
V.  Lafayette  County,  108  U.  S.  208,  2  Sup. 
Ct.  Rep.  501,  27:  705 
Cited  in  Manhattan  Co.  v.  Ironwood,  20  C.  C.  A. 

650,  43  U.  8.  App.  369,  74  Fed.  543. 

232.  That  bonds  were  issued  as  a  dona- 
tion to,  and  not  as  a  subscription  to,  stock 
of  a  railroad  company,  does  not  affect  the 
legal  principles  applicable  to  them,  in  the 
absence  of  constitutional  provisions  making 
a  distinction  between  municipal  subscrip- 
tions to  stock  and  municipal  appropriations 
of  money  or  credit.  New  Buffalo  Twp.  v. 
Cambria  Iron  Co.  105  U.  S.  73,  26:  1024 

233.  Township  bonds  in  aid  of  a  railroad 
Are  void  when  issued  by  the  supervisor  and 
town  clerk  in  an  amount  in  excess  of  that 
allowed  by  the  statute,  and  contrary  to  a 
provision  of  the  state  Constitution  em- 
powering the  township  authorities  to  assess 
and  collect  taxes  for  corporate  purposes. 
Elmwood  V.  Marcy,  92  U.  S.  289,  23:  710 
Cited  in  Leslie  v.  IJrbana.  8  Bias.  436,  Fed.  Cas. 

No.  8,276 — Leslie  v.  Urbana,  6  C.  C.  A.  Ill, 
0  U.  S.  App.  578,  56  Fed.  762— Wetherell  v. 
Devine,  116  III.  635,  6  N.  E.  24— Pana  v. 
LIpplncott.  2  111.  App.  477 — Richland  County 
v.  People,  3  111.  App.  218 — Newlwld  v.  Peo- 
ria &  S.  R.  Co.  5  111.  App.  375— Baker  v. 
Seattle,  2  Wash.  587,  27  Pac.  462. 

234.  Whether  a  railroad  company,  to  pay 
a  subscription  to  which  a  county  issued  its 
bonds,  had  a  legal  existence  or  not  when 
the  subscription  was  made,  is  a  question 
that  cannot  be  raised  in  an  action  on  the 
bonds,  particularly  where  the  corporation 
did  exist  as  matter  of  fact,  and  was  at  that 
time  in  the  exercise  of  all  its  chartered 
franchises.     Dallas   County  v.  Huidekoper, 


154  U.  S.  654,  Appx  and  14  Sup.  Ct.  Rep. 
1190,  25:974 

Cited  in  Dallas  County  v.  Huidekoper,  154  U. 
S.  655,  and  25  L.  ed.  974.  14  Sap.  Ct.  Uep. 
1200 — Farmers'  Loan  &  T.  Co.  v.  Toledo.  A. 
A.  &  N.  M.  R.  Co.  67  Fed.  55 — Louisville 
Trust  Co.  V.  Louisville,  N.  A.  A  C.  R.  Co.  2% 
C.  C.  A.  206,  56  U.  S.  App.  208,  84  Fed.  543 
—Toledo  St.  L.  &  K.  C.  R.  Co.  v.  Continental 
Trust  Co.  36  C.  C.  A.  165,  95  Fed,  5T^7. 

235.  Where  a  subscription  by  a  munici- 
pality to  stock  of  a  railroad  company  was 
legal,  it  is  immaterial  that  the  bonds  in 
payment  thereof  were  issued  at  a  later  date. 
Callaway  County  v.   Foster,   93   U.   S.  567. 

23:  911 

236.  The  fact  that  a  railroad  corporation 
consolidating  with  a  railroad  in  Missouri 
belongs  to  another  state  does  not  affect  the 
right  of  a  county  in  Missouri  which  had  sub- 
scribed to  stock  of  the  domestic  corporation, 
to  issue  bonds  in  aid  of  the  consolidated  cor- 
poration. Scotland  County  v.  Thomas,  94 
U.  S.  682.  24:  219 

237.  The  authority  given  to  counties  and 
towns  to  subscribe  tx>  the  capital  stock  of  a 
railroad  company,  and  issue  bonds  therefor, 
does  not  become  extinguished  by  the  subse- 
quent consolidation  of  that  company  with 
others.  And  it  may  be  exercised  by  coun- 
ty or  township  officers,  when  they  act  in 
their  official  capacity  as  the  legal  represent 
atives  of  the  municipality.  Scotland  County 
V.  Thomas,  94  U.  S.  682.  24:219 
Menasha  v.  Hazard,  102  U.  S.  81,  26:  83 
Bates  County  v.  Winters,  97  U.  S.  83, 

24:  933 

Schuyler  County  v.  Thomas,  98  U.  S.  169. 

25:88 

Henry  County  v.  Nicolay,  95  U.  S.  619. 

24:394 

Empire  Twp.  v.  Darlington,  101  U.  S.  87. 

25:878 

Cited  in  Empire  Twp.  v.  Darlington,  101  V. 
8.  91,  25  L.  ed.  879 — New  BulTalo  Twp.  v. 
Cambria  Iron  Co.  105  U.  S.  76.  26  L.  ed. 
1025 — Livingston  County  v.  First  Nat.  Bank, 
128  U.  S.  120,  32  L.  ed.  365,  9  Sup.  Ct.  Rep. 
18— Scotland  Connty  v.  Hill,  132  U.  S.  112, 
33  L.  ed.'263,  10  Sup.  Ct  Rep.  26— Oray 
V.  York,  15  Blatchf.  340.  Fed.  Cas.  No.  5.731 
— Lewis  V.  Clarendon.  5  Dill.  334,  Fed.  Cas. 
No.  8,320 — Jones  v.  Missouri-Edison  Electric 
Co.  135  Fed.  157 — State  ex  rel.  Hobart  v. 
Smith,  173  Mo.  411,  73  S.  W.  211— Spring 
field  Lighting  Co.  v.  Hohart,  98  Mo.  App 
236,  68   S.  W.  942. 

238.  A  vote  of  a  county,  authorizing  a 
Subscription  by  the  county  to  the  stock  of  a 
railroad  corporation  and  the  issue  of  bond*, 
does  not  authorize  a  subscription  by  the 
county  officers,  where  they  act  as  a<rents 
merely,  to  the  stock  of  another  corporation 
although  formed  by  consolidafion  of  the 
one  to  which  the  bonds  were  voted  with 
another.  Marsh  v.  Fulton  County,  10  Wall. 
676,  19:  1040 

Harshman  v.  Bates  County,  92  U.  S.  569. 

23:  747 
Bates  County  v.  Winters,  97  U.  S.  81. 

24 :  933 
Dietinffuished  in  Nugent  v.  Putnam  Connty.  li> 

Wall.   2r>2.   22   L.   ed.   89— State   ex    rel.   Kll 

son  V.  Garroutte,  67  Mo.  465. 

Cited  In  Bast  Lincolp  v.  Davenport.  94  V.  H. 
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806,  24  L.  ed.  824 — Bates  Coanty  y.  Win- 
ters, 112  U.  S.  326.  28  L.  ed.  745,  5  Sup. 
Ct.  Rep.  157— Kelley  v.  Milan,  127  U.  S. 
150.  32  L.  ed.  82.  8  Sup.  Ct.  Rep.  1101— 
Livingston  County  v.  First  Nat.  Bank,  128 
U.  S.  126,  32  L.  ed.  364,  9  Sup.  Ct.  Rep. 
18— Merrill    v.    Montlcello,    138    U.    S.    082, 

34  L.  ed.  1073.  11  Sup.  Ct.  Rep.  441—. 
Logan  County  Nnt.  Bank  v.  Townsend,  130 
U.  S.  75,  35  L.  ed.  Ill,  11  Sup.  Ct.  Rep. 
406 — Doon  v.  Cummins,  142  U.  S.  376,  35 
L.  ed.  1048,  12  '  Sup.  Ct.  Rep.  220— Harsh- 
man  V.  Bates,  3  Dill.  161,  Fed.  Cas.  No. 
6,148 — MUner  v,  Pensacola,  2  Woods,  638, 
Fed.  Cas.  No.  9,619 — Nugent  v.  Putnam 
County.  3  Bias.  108,  Fed.  Cas.  No.  10,377 — 
Thomas  v.  Scotland  County,  3  Dill.  11,  Fed. 
Cas.  No.  13.009 — Lewis  v.  Comanche  County, 

35  Fed.  347 — Deland  v.  Platte  County,  54 
Fed.  836 — Edwards  v.  Bates  County,  117 
Fed.  536 — Iron  Mountain  &  H.  R.  Co.  v. 
Stansell,  43  Ark.  282 — Flagg  ▼.  School  Dlst. 
No.  70.  4  N.  D.  53,  25  L.R.A.  373,  58  N. 
W.  499 — Brown  v.  Bon  Homme  County,  1 
8.  D.  225.  46  N.  W.  173— Holland  v.  State, 
16  Fla.  54CJ — Ross  v.  Chicago,  B.  &  Q.  R.  Co. 
77  111.  134 — Tippecanoe  County  v.  Lafayette, 
M.  &  B.  R.  Co.  50  Ind.  114— Mt.  Vernon  v. 
HoTey.  52  Ind.  569 — State  ex  rel.  St.  Jo- 
seph &  D.  C.  II.  Co.  T.  Nemaha  County,  10 
Kan.  581 — Lewis  t.  Bourbon  County,  12 
Kan.  204 — Lovejoy  v.  Foxcroft,  91  Me.  371, 
40  Atl.  141— State  use  of  Neal  v.  Saline 
County  Court,  48  Mo.  393,  8  Am.  Rep.  108 
— Ranney  v.  Baeder,  50  Mo.  602 — State  ex 
rel.  Baker  v.  Greene  County,  54  Mo.  569 — 
Cheeney  t.  Brookfleld.  60  Mo.  54 — ^Rlch  v. 
Errol,  51  N.  H.  361 — Bailey  t.  Citizens  Uas- 
llght  Co.  27  N.  .T.  Eq.  200— North  River 
Electric  Light  &  P.  Co.  v.  New  York,  48 
App.  Div.  24,  62  N.  Y.  Supp.  726 — Moore  v. 
New  York,  73  N.  Y.  246,  29  Am.  Rep.  134— 
Municipal  Security  Co.  v.  Baker  County,  33 
Or.  353,  54  Pac.  174 — Bell  v.  Waynesboro, 
196  Pa.  302,  45  Atl.  930 — Charitable  Asso. 
T.  State,  12  S.  C.  277 — Winston  v.  Tennes- 
see &  P.  R.  Co.  1  Baxt.  81 — Bunch  v.  Flu- 
vanna  County,    86    Va.   457,    10    S.    E.   532. 

239.  A  statute  authorizing  a  city  to  sub- 
scribe a  limited  sum  to  the  capital  stock  of 
a  railroad  company  to  be  paid  for  by  certifl 
cates  of  loan,  and  another  increasin*?  such 
sum,  but  directing  the  same  manner  of  pay- 
nfent,  conferred  upon  such  city  authority  to 
issue  bonds  with  coupons  in  payment  for 
such  stock.  Amey  v.  Allegheny  Citv,  24 
How.  364,  16:  614 
Cited  in  Leavenworth  County  v.  Miller,  7  Kan. 

606,  12  Am.  Rep.  425 — Beaver  County  v. 
Armstrong,  44  Pa.  60 — Austin  v.  Nalle,  85 
Tex.  542,  22  S.  W.  668. 

240.  Bonds  are  not  void  when  issued  by 
a  city  in  payment  for  railroad  stock,  under 
a  statute  limiting  the  amount  of  city  in- 
debtedness by  acts  of  its  common  council, 
but  expressly  excepting  its  subscription  to 
said  Btock.  Amey  ▼.  Allegheny  CHv,  24 
How.  364,  16:  614 
died  In  United  States  v.  New  Orleans.  98  U. 

8.  897,  25  L.  ed.  227— Chicngo,  K.  ft  N.  R. 
Co.  V.  Manhattan  City,  45  Kan.  422,  26  Pac. 
879. 

— >  Editorial  notes. 

Municipal  bonds  isstied  in  aid  of  rail- 
roads. 33:  726;  37:  145 

To  aid  constmction  of  plank  road. 

See  also  infra,  409. 

241 1  ponds  issued  by  9f  city,  with  cb^r- 


ter  power  to  borrow  money  for  public  pur- 
poses, to  aid  in  constructing  a  plank  road, 
fall  within  the  same  principle  as  those  is- 
sued granting  aid  to  a  railway.  Money  bor- 
rowed to  aid  in  constructing  such  work  by  a 
municipal  corporation  is  borrowed  for  a  pub- 
lic purpose,  if  the  road  leads  from,  extends 
to,  or  passes  through  the  city.  Mitchell  v. 
Burlington,  4  Wall.  270,  18:  350 

Lamed  v.  Burlington,  4  Wall.  275,  18:  353 
Cited  in  Brenham  v.  German- American  Bank, 
144  U.  8.  183,  36  L.  ed.  305,  12  Sup.  Ct. 
Rep.  559 — Commercial  Nat.  Bank  v.  lola,  2 
Dill.  361,  Fed.  Cas.  No.  3,061 — Green  v. 
Dyersburg,  2  Plipp.  492,  Fed.  Cas.  No.  5,756 
— Hackett  v.  Ottawa,  7  Rep.  9,  Fed.  Cas. 
No.  5,889 — Northern  P.  R.  Co.  v.  Roberts, 
42  Fed.  749 — Evansville  v.  Woodbury,  9  C. 
C.  A.  245.  18  U.  S.  App.  614,  60  Fed.  720 
— German  Ins.  Co.  v.  Manning,  78  Fed.  903 
— Lehman  v.  San  Diego,  27  C.  C.  A.  670, 
48  U.  S.  App.  681,  83  Fed.  671— Ex  parte 
Selma  &  G.  R.  Co.  45  Ala.  730,  6  Am.  Rep. 
722 — Leavenworth  County  v.  Miller,  7  Kan. 
506,  12  Am.  Rep.  425^Commercial  Nat. 
Bank  v.  lola,  9  Kan.  701 — Danville  v.  Snth- 
erlin,  20  Gratt.  681. 

To  aid  work  of  internal  improTement. 

Repeal  of  Statute  as  to,  see  Statutes, 
632. 

242.  Under  the  Constitution  of  Nebraska 
a  municipal  corporation  can  make  donations 
of  bonds  for  works  of  internal  improvement 
only  when  authorized  by  the  legislature, 
and  after  a  vote  of  the  electoTs  in  favor  of 
the  particular  proposition.  Dixon  County 
v.  Field,  111  U.  S.  83,  4  Sup.  Ct.  Rep.  315, 

28:  360 

243.  A  steam  gristmill  is  not  a  work  of. 
internal  improvement,  within  the  meaning 
of  the  statute  of  Nebraska  authorizing 
counties  to  issue  bonds  to  aid  in  the  con- 
struction of  any  work  of  internal  improve- 
ment. Osborne  v.  Adams  County,  109  U.  S. 
1,  3  Sup.  Ct.  Rep.  150,  27:  835 
Osborne  v.  Adams  County,  106  U.  S.  181,  1 

Sup.  Ct.  Rep.  168,  27:  129 

Cited  in  Blair  v.  Cuming  County,  111  U.  S. 
370,  28  L.  ed.  459,  4  Sup.  Ct.  Rep.  449 — 
Cole  V.  LaGrange,  113  U.  S.  7,  28  L.  ed. 
898,  5  Sup.  Ct.  Rep.  416 — Lewis  v.  Co- 
manche County,  35  Fed.  348 — Dodge  v.  Mls- 
Blon  Twp.  54  L.R.A.  246,  46  C.  C.  A.  665. 
107  Fed.  831 — Great  Western  Natural  Gas 
&  Oil  Co.  V.  Hawkins.  30  Ind.  App.  571,  66 
N.  E.  765 — Kinjrman  v.  Brockton,  153  Mass. 
259,  11  L.R.A.  125,  26  N.  E.  998. 

244.  Bonds  issued  by  the  county  commis- 
sioners of  a  county  in  Nebraska,  on  behalf 
of  a  precinct  in  that  county,  to  aid  a  com- 
pany in  improving  the  water  power  of  a 
riveV  for  the  purpose  of  propelling  public 
gristmills,  are  issued  to  aid  in  constructing 
a  "work  of  internal  improvement,"  within 
the  meaning  of  the  act  of  Nebraska  of  Feb- 
ruary 15,  1869,  as  amended.  Blair  v.  Cum- 
ing County,  111  U.  S.  363,  4  Sup.  Ct.  Rep. 
449,  28: 457 
Cited  In  Cole  v.  LaGrange,  118  U.  S.  7,  28  L. 

ed.  898.  5  Sup.  Ct.  Rep.  416 — Head  v.  Amos- 
keag  Mfg.  Co.  113  U.  S.  19,  28  ^.  ed.  893,  5 
Sup.  Ct.  Rep.  441 — Dodge  v.  ^Ilsslon  Twp. 
54  L.R.A.  246,  46  C.  C.  A.  666,  107  Fed. 
831 — Re  Internal  Improvements,  18  Colo. 
319,  32  Pac.  611 — Great  Western  Natural 
Gas  &  Oil  Cq.  ▼•  Hawkins,  30  Ind.  App.  571, 
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66  N.  E.  765 — State  v.  Edwards,  86  Me.  106, 
25  L.R.A.  506,  41  Am.  St.  Rep.  528,  29  Atl. 
947— RIppe  V.  Becker,  66  Minn.  115,  22 
L.R.A.  862,  57  N.  W.  331. 

245.  Where  a  statute  of  Kansas  author- 
ized bonds  to  build  bridges  or  to  aid  rail- 
roads, water-power,  or  other  works  of  in- 
ternal improvement,  and  another  statute 
declared  all  custom  gristmills  to  be  pub- 
lic mills,  and  regulate  their  managements, 
bonds  issued  to  aid  in  construction  and 
equipment  of  a  steam  custom  mill  owned  by 
an  individual  were  authorized  by  the  stat- 
ute. Burlington  Twp.  v.  Beasley,  94  U.  S. 
310,  24:  161 
Distinguished  In  People  v.  Budd,  117  N.  Y.  57. 

23  N.  E.  670. 

Cited  In  Guernsey  v.  Burlington  Twp.  4  Dill. 
375,  Fed.  Cas.  No.  5,855 — Jarrott  v.  Mo- 
berly,  5  Dill.  265,  Fed.  Cas.  No.  7,223— I^ewls 
v.  Comanche  County,  35  Fed.  348 — Dodge 
v.  Mission  Twp.  64  L.R.A.  2'45,  46  C.  C.  A. 
664.  107  Fed.  830 — Kearney  v.  Woodruff,  53 
C.  C.  A.  121,  115  Fed.  94— Great  Western 
Natural  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind. 
App.  571,  66  N.  E.  765 — Central  Branch 
Union  P.  R.  Co.  v.  Smith,  23  Kan.  753 — 
State  v.  Edwards,  86  Me.  106,  25  L.R.A.  506, 
41  Am.  St.  Rep.  528.  29  Atl.  947— Rippe  v. 
Becker,  56  Minn.  116,  22  L.R.A.  862,  57  N. 
W.  331 — Traver  v.  Merrick  County,  14  Neb. 
334,  45  Am.   Rep.   Ill,   15  N.   W.  690. 

246.  A  wagon  bridge  across  the  Platte 
river  is  a  work  of  internal  improvement, 
within  the  meaning  of  the  statute  of  Ne- 
braska of  February  15,  1869,  authorizing 
the  issue  of  bonds  by  counties  and  cities  for 
the  construction  of  such  works.  United 
States  ex  rel.  Chandler  v.  County  Commis- 
sioners of  Dodge  County,  110  U.  S.  156, 
3  Sup.  Ct.  Rep.  590,  28:  103 
Cited   In   Blair  v.   Cuming  County,    111   U.   S. 

370.   28   L.   ed.   460,  4    Sup.   Ct.   Rep.   449— 
Kimball  v.  Grant  County,  21  Fed.  148. 

247.  A  toll  bridge  across  a  river  is  a 
public  bridge,  and  hence  a  work  of  internal 
improvement.  Whether  county  commission- 
ers have  the  right  to  demand  tolls  for  pass- 
ing on  the  bridge  does  not  affect  the  valid- 
ity of  bonds  issued  in  aid  of  building  it. 
Dodge  County  v.  Chandler,  96  U.  S.  205, 

24:  625 
Cited  In  Davenport  v.  Dodge  County,  105  U. 
S.  242,  26  L.  ed.  1020— United  States  ex  rel. 
Chandler  v.  Dodge  County,  110  TT.  S.  162, 
28  L.  ed.  105,  3  Sup.  Ct.  Rep.  590— Willis 
V.  Winona  City,  59  Minn.  33,  26  L.R.A.  144, 
60  N.  W.  814— Neale  v.  County  Court,  43 
W.  Va.  100,  27  S.  B.  370. 

For  schoolhonse. 

Special  Legislation  as  to,  see  Statutes, 
117. 

248.  Bonds  voted  for  the  purpose  of  erect- 
ing a  schoolhouse,  under  an  unconstitution- 
al statute,  cannot  be  held  valid  under  the 
powers  conferred  on  school  districts  by  the 
general  statutes  of  the  state,  where  the  gen- 
eral statutes  have  other  conditions  for  cre- 
ating a  debt  than  the  special  act  mentioned 
on  the  face  of  the  bonds;  the  vote  of  the 
electors  might  not  have  been  obtained  under 
the  general  statutes;  and  the  bonds  recite 
tb«^t  they  were  issued  by  the  special  act, 


and  that  the  vote  authorizing  the  issue  waa 
taken  under  it.  School  Dist.  No.  56  ▼.  St. 
Joseph  F.  &  M.  Ins.  Co.  103  U.  S.  707, 

26:601 

Cited  in  Nevada  Bank  v.  Steinmitz,  64  Cal.  825. 
30  Pac.  970— State  ex  rel.  Church  Mut.  Ina. 
Co.  V.  Cheek,  77  Wis.  287,  46  N.  W.  163. 

For  courthouse. 

See  also  infra,  309,  360. 

249.  The  power  of  a  county  to  erect  a 
courthouse  does  not  involve  and  imply  a 
power  in  the  county  to  issue  n^potiable 
bonds  of  a  commercial  character  in  payment 
thereof.  Claiborne  County  v.  Brooks,  111 
U.  S.  400,  4  Sup.  Ct.  Rep.  489,  28:  470 

a.  Validity  of  Statutes  Authorizing  Is- 
sue;  Repeal. 

State  Decision  as  Precedent  in  Federal 
Courts,  see  Courts,  1907,  1913,  1914, 
1917-1922. 

250.  A  state  legislature  may  authorize  a 
municipal  corporation  to  aid*  in  the  con- 
struction of  a  railroad,  in  the  absence  of 
any  express  constitutional  prohibition  of 
such  legislative  action.  Queensburv  ▼.  Cul- 
ver, 19  Wall.  83,  '  22:  100 
Cited  in  New   Buffalo  Twp.   v.   Cambria    Iron 

Co.  105  U.  S.  76,  26  L.  ed.  1025 — Civil 
RIfphts  Cases,  109  U.  S.  38,  27  L.  ed.  848,  3 
Sup.  Ct.  Rep.  18 — Cole  v.  La  Orange,  113  V. 
S.  7,  28  L.  ed.  898,  5  Sup.  Ct.  Rep.  416 — 
Perry  v.  Keene,  56  N.  H.  547 — Culver  v. 
Culver,  31  N.  J.  Eq.  449— Wood  v.  Oxford. 
97  N.  C.  232,  2  8.  E.  653 — State  ex  rel  Mar 
Inette.  T.  &  W.  R.  Co.  v.  Tomahawk,  96  Wis. 
84,  71  N.  W.  86. 

251.  An  act  authorizing  a  county  to  issue 
bonds  for  its  indebtedness  does  not  violate  a 
constitutional  provision  that  the  legislature 
shall  pass  no  special  act  conferring  corpo- 
rate powers.  Sherman  Countv  v.  Simond^, 
109  U.  S.  735,  3  Sup.  Ct.  Rep.  502.  27:  1093 
Cited  in    Hotchklss   v.    Marlon,    12   Mont.   224. 

29  Pac.  821— State  v.  Pugh.  43  Ohio  St.  135. 
1  N.  E.  439. 

252.  Legislative  authority  to  a  city  to  bor- 
row money  on  the  credit  of  the  city,  and  to 
issue  bonds  therefor,  where  there  is  a  con- 
stitutional prohibition  against  taxation  by 
the  city  except  for  corporate  purposes,  does 
not  authorize  the  issue  of  its  bonds  as  a  do- 
nation to  a  company  or  individual,  to  be 
used  in  the  improvement  of  the  water  power 
within  and  near  the  city,  to  secure  the  prac- 
tical and  permanent  use  of  said  power  to 
the  city  and  its  immediate  vicinity.  Ottawm 
V.  Carey,  108  U.  S.  110,  2  Sup.  Ct.  Rep.  361, 

27*  669 

Cited  in  Kelley  v.  Milan.  127  U.  8.  150.  S2  U 
^d.  82,  8  Sup.  Ct.  Rep.  1101 — Bamett  ▼. 
Denison,  145  U.  S.  139,  36  L.  ed.  65.'i.  12  Sap. 
Ct.  Rep.  819 — Detroit  v.  Detroit  City  R,  C6. 
56  Fed.  872 — Levis  v.  Newton,  75  Fed.  887 — 
Sutherland-Innes  Co.  v.  Evart,  30  O.  C  A, 
309,  58  U.  S.  App.  335.  86  FM.  601 — 
Dartmouth  Sav.  Bank  v.  School  DIst  No«.  6 
&  11,  6  Dak.  34.3.  43  N.  W.  822 — Mather  t. 
Ottawa,  114  III.  666,  3  N.  E.  216 — Coqaard 
V.  Oquawka.  192  III.  366,  61  N.  E.  660  — 
Scott  V.  Laporte,  162  Ind,  48,  68  N.  E.  275^ — 
Topeka  v.  Hun  toon.  46  Kan.  646.  26  Pac. 
489 — ^Klni^an  v.   Brockton,  153  Mass.  Z99^ 
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11  L.R.A.  125,  26  N.  E.  998— Opinion  of 
Justices,  155  Mass.  601.  15  L.K.A.  810,  30 
N.  E.  1142  — Speed  v.  Detroit.  98  Mich.  368, 
22  L.K.A.  845,  39  Am.  St.  Kep.  555,  57  N.  W. 
406 — Potts  V.  Cape  May,  60  N.  J.  L.  545,  49 
Atl.  584 — Buncombe  County  v.  Payne.  123 
N.  C.  489,  31  S.  B.  711— Mauldln  v.  Green- 
ville. 33  S.  C.  25,  8  L.R.A.  296,  11  S.  B.  434 
^Austin  Y.  Nalle,  85  Tex.  543.  22  S.  W.  668 
— Exchange  Bank  v.  Lewis  County,  28  W. 
Va.    288. 

Railroad  aid  bonds. 

253.  State  legislatures  have  the  consti- 
tutional power  to  pass  acts  authorizing 
county  and  municipal  aid  to  railroad  com- 
panies. United  States  ex  rel.  Weber  v.  Lee 
County  (Weber  v.  Lee  County)  6  Wall. 
210,  18: 781 

254.  A  legislature  may  authorize  town- 
ships along  the  line  of  a  particular  railroad, 
organized  under  general  law,  to  subscribe 
to  its  stock  and  issue  bonds  in  payment 
thereof,  in  the  absence  of  constitutional  pro- 
hibition.   Unity  V.  Burrage,  103  U.  S.  447, 

26:405 
United  States  ex  rel.  Riggs  ▼.  Johnson  Coun- 
ty   (Riggs  y.  Johnson  County)    6   Wall. 
166,  18: 768 

United  States  ex  rel.  Moses  y.  Keokuk,  6 
Wall.  514,  18:  933 

Cited  in  Leayenworth  County  r.  Miller,  7  Kan. 
606,  12  Am.  Rep.  425. 

255.  A  general  grant  of  legislative  power 
to  the  Iowa  legislature  by  the  Constitution 
of  that  state  empowers  it  to  authorize  mu- 
nicipal corporations  to  purchase  stock  in 
railway  companies  and  issue  bonds  in  pay- 
ment to  such  stock.  Gelpecke  v.  Dubuque,  1 
Wall.  175,  17:  520 
Rogers  v.  Keokuk,  154  U.  S.  546,  Appx.  and 

14  Sup.  Ct.  Rep.  1162,  18:  74 

Rogers  v.  Lee  County,  154  U.  S.  547,  Appx. 

and  14  Sup.  Ct.  Rep.  1209,  18:  75 

Distinguished    In    Wiliiamson    v.    Keokuk,    44 

Iowa,  90. 

Cited  in  Meyer  v.  Muscatine,  1  Wall.  890.  17 
L.  ed.  566 — Rogers  v.  Burlington,  3  Wall. 
664,  18  L.  ed.  83 — Chicago.  B.  ft  Q.  R.  Co.  y. 
Otoe  County.  16  Wall.  677,  21  L.  ed.  381— 
I'nlted  States  y.  Baltimore  ft  O.  R.  Co.  17 
Wall.  330.  21  L.  ed.  600 — Rogers  v.  Lee  Coun- 
ty, 1.54  V.  S.  547.  and  18  L.  ed.  75.  14  Sup. 
Ct.  Rep  1209 — United  SUtes  ▼.  Baltimore  ft 
O.  R.  Co.  Fed.  Cas.  No.  14,511— German  Ins. 
Co.  y.  Manning,  78  Fed.  903 — Douglas  v. 
Chatham,  41  Conn.  234 — Schneck  v.  Jeffer- 
Bonyille.  162  Ind.  217.  62  N.  E.  212— Leav- 
enworth County  y.  Miller,  7  Kan.  510,  12 
Am.  Rep.  425 — Davidson  v.  Ramsey  County, 
18  Minn.  490,  GU.  432. 

256.  The  prohibition  of  the  Iowa  Consti- 
tution against  creating  corporations  by  spe- 
cial laws,  and  against  the  creation  of  debts 
or  liabilities  in  excess  of  a  certain  amount, 
does  not  prevent  the  legislature  from  autho- 
rizing municipal  corporations  by  special 
laws  to  purchase  stock  in  railway  companies 
and  issue  bond  in  payment  thereof.  Gel- 
pecke v.  Dubuque,  1  Wall.  175,  17:  520 

257.  In  Wisconsin  the  legislature  may  con- 
fer on  municipal  corporations  the  power  to 
subscribe  for  stock  in  a  railroad  or  other 
work  of  public  improyement,  issue  bonds  to 


pay  for  it,  and  provide  for  its  redemption 
by  the  levy  and  collection  of  a  tax.  Camp- 
bell v.  Kenosha,  5  Wall.  194,  18:  610 

258.  The  Michigan  act  of  March  22,  1869, 
to  enable  any  township,  city,  or  yillage  to 
pledge  its  aid,  by  loan  or  donation,  to  any 
railroad  company  organized  under  and  by 
virtue  of  the  laws  of  that  state,  is  not  in 
conflict  with  the  Constitution  of  the  state. 
Pine  Groye  Twp.  v.  Talcott,  19  Wall.  666. 

22:227 

259.  The  legislature  of  Nebraska  had  au- 
thority to  authorize  its  municipal  divisions 
to  incur  indebtedness  and  to  impose  taxa- 
tion in  aid  of  railroad  companies,  and  to 
make  a  donation  of  their  bonds  to  a  railroad 
company  beyond  their  limits  and  outside  of 
the  state,  for  the  purpose  of  obtaining  a 
connection  with  another  locality.  Chicago, 
B.  &  Q.  R.  Co.  y.  Otoe  County,  16  Wall.  667. 

21 :  375 

Cited  in  Monlton  v.  Bvansyille,  25  Fed.  384. 

260.  The  provision  of  a  statute  authoriz- 
ing the  issue  of  bonds  in  aid  of  railroads, 
that  bonds  issued  in  pursuance  of  it  are  "full 
and  complete  evidence,  both  in  law  and  equi- 
ty, to  establish  the  indebtedness  of  the  coun- 
ty, according  to  their  tenor  and  effect,"  is 
constitutional.  Sheboygan  County  v.  Par- 
ker, 3  Wall.  93,  18:  33 
Cited  In  Leavenworth  County  v.  Miller,  7  Kan. 

606.  12  Am.  Rep.  426. 

261.  An  act  of  a  territorial  legislature 
authorizing  the  issue  of  county  bonds  to  be 
exchanged  for  railroad  bonds  is  in  violation 
of  U.  S.  Key.  Stat.  {  1889;  as  amended  by 
20  Stat  at  L.  101,  prohibiting  the  authori- 
zation of  any  municipal  debt  or  obligation 
other  than  such  as  shall  be  necessary  to  the 
administration  of  its  internal  affairs.  Lew- 
is y.  Pima  County,  155  U.  S.  54, 15  Sup.  Ct. 
Rep.  12,  39:  67 
Cited  in  Folsom  v.  Township  Ninety  Six,   159 

U.  S.  629,  40  L.  ed.  284,  16  Sup.  Ct.  Rep. 
174— Utter  v.  Franklin,  172  U.  S.  417,  43 
L.  ed.  499,19  Sup.  Ct.  Rep.  183 — Schuerman 
V  Arizona,  184  U.  S.  351,  46  L.  ed.  684,  22 
Sup.  Ct.  Rep.  406 — Murphy  v.  Utter,  186  U. 
S.  97.  46  L.  ed.  1071,  22  Sup.  Ct.  Rep.  776— 
Charlotte  v.  Shepard,  122  N.  C.  605,  29  S.  B. 
842— Wilkes  County  v.  Call,  123  N.  C.  326. 
44  L.R.A.  267,  31  S.  B.  481. 

262.  The  Illinois  act  of  Feb.  25,  1867, 
authorizing  townships  to  make  donations 
to  railroads,  when  sanctioned  by  a  majority 
of  le<;al  votes  cast  at  an  election  called  to 
consider  the  question,  and  the  act  of  Feb- 
ruary 24,  1869,  authorizing  certain  town- 
ships to  issue  bonds  for  the  amount  so  do- 
nated, without  submitting  the  proposition 
again  to  be  voted  upon,  but  providing  that 
such  townships  may  determine  by  vote  at 
any  regular  or  special  town  meeting  or  elec- 
tion whether  they  will  issue  bonds  in  pay- 
ment of  the  donations  theretofore  voted,  are 
not  invalid  as  imposing  a  debt  upon  the 
mimicipality  without  the  consent  of  the 
electors  under  the  provision  of  the  state 
constitution  providing  that  the  corporate  au- 
thorities of  townsliips  may  be  yested  with 
power  to  assess  and  collect  taxes  for  corpo- 
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rate  purposes,  although  the  electors  alone  of 
the  town  represent  the  ''corporate  authori- 
ty" of  the  township.  Harter  Twp.  v.  Kemo- 
chan,  103  U.S.  562,  26:411 

Cited  as  obiter  in  Floyd  y.  Perrin,  30  S.  C.  18. 
2  L.K.A.  247,  8  S.   E.  14. 

Cited  in  Borah  ▼.  Wilson,  140  U.  S.  48,  36  L. 
ed.  3.39,  11  Sap.  Ct.  Rep.  690— Folsom  ▼. 
Township  Ninety-Six,  159  C.  S.  628.  40  L. 
ed.  284,  16  Sup.  Ct.  Rep.  174 — O'Brien  v. 
Wheelock,  184  U.  8.  466,  46  L.  ed.  642,  22 
Sup,  Ct.  Rep.  354 — O'Brien  v.  Wheelock,  37 
C.  C.  A.  319,  95  Fed.  894— Floyd  v.  Perrin, 
30  8.  C.  28,  2  L.R.A.  251,  8  S.  B.   14. 

In  aid  of  manufacturing  enterprise. 

263.  A   statute   which   authorizes   a   mu- 

• 

nicipal  corporation  to  issue  its  bonds  In 
aid  of  the  manufacturing  enterprise  of  in* 
dividuals  is  void.  Cole  v.  La  Grange,  113 
U.  S.  1,  5  Sup.  Ct.  Rep.  416,  28:  896 

Parkersburg  v.  Brown,  106  U.  S.  487.  1  Sup. 

Ct.  Rep.  442,  27:  238 

Commercial  Nat.  Bank  v.  lola  City,  154  U. 

S.  617  Appx.  and  14  Sup.  Ct  Rep.  1199, 

22:463 

264.  Bonds  of  a  city  issued  to  a  private 
corporation,  to  aid  a  manufacturing  enter- 
prise, or  in  constructing  and  operating  a 
foundry  and  machine  shops,  are  void,  al- 
though their  issue  is  ratified  by  an  act  of 
the  state  legislature  since  the  legislature 
has  no  authority  to  authorize  the  issue  of 
bonds  for  such  purposes.  Commercial  Nat. 
Bank  v.  lola  City,  154  U.  S:  617  Appx. 
and  14  Sup.  Ct.  Rep.  1199,  22:  463 
Citizens'  Sav.  &  L.  Asso.  y.  Topeka,  20  Wall. 

655,  22: 455 

Distinguished    in    Falbrook  Irrlg.    District    v. 

Bradley.   164   U.   S.   165,  41   L.   ed.   387.   17 
Sup.  Ct.  Rep.  56. 

Cited  in  Otis  ▼.  Cullum.  92  U.  8.  448,  23  L. 
ed.  496 — Lake  Superior  &  M.  R.  Co.  v.  Unit- 
ed States,  93  U.  S.  457,  23  L.  ed.  972— 
Kelly  V.  Pittsburgh.  104  U.  S.  81,  26  L.  ed. 
659 — Moultrie  County  v.  Fairfield.  105  U.  S. 
379.  26  L.  ed.  949 — Parkersburg  v.  Brown, 
106  U.  8.  500,  27  L.  ed.  244,  1  Sup  Ct.  Rep. 
442— Cole  V.  La  Grange,  113  U.  S.  6.  28  L. 
ed.  808,  5  Sup.  Ct.  Rep.  416 — Missouri  P.  R. 
Co.  T.  Nebraska,  164  U.  8.  417.  41  L.  ed. 
495,  17  Sup.  Ct.  Rep.  130 — Chicago,  B.  &  Q. 
R.  Co.  V.  Chicago,  166  U.  S.  237.  41  L.  od. 
985,  17  Sup.  Ct.  Rep.  581— Aldrlch  v  Chemi- 
cal Nat.  Bank.  176  U.  S.  630.  44  L.  ed. 
616,  20  Sup.  Ct.  Rep.  498 — Brlgga  v.  John- 
son County,  4  Dill.  153,  Fed.  Cas.  No.  1.872 
— Jarrolt  v.  Moberly,  5  Dill.  255.  Fed.  Cub. 
No.  7.223 — Cole  v.  La  Orange.  19  Fed.  873  - 
Vincent  v.  Lincoln  County,  30  Fed.  750 — 
Laird  v.  DeSoto.  32  Fed.  653 — Fellows  v. 
Walker,  39  Fed.  653 — Bradley  ▼.  Fallbrook 
Irrig.  District,  68  Fed.  958 — Irvine  v.  Kear- 
ney County,  75  Fed.  768 — Brown  ▼.  Ingralls 
Twp.  81  Fed.  486 — Sutherland-Innes  Co.  v. 
Evart.  30  C.  C.  A.  308.  58  U.  S.  App.  335.  86 
Fed.  600— King  v.  Hatfield,  130  Fed.  583 — 
Mobile  V.  Moog.  53  Ala.  565 — Garland  v. 
Montgomery  County,  87  Ala.  227.  6  So.  402 
McRae  y.  Cochise  County.  5  Arls,  34.  44 
Pac.  299 — Constolidated  Channel  Co.  v.  Cen- 
tral P.  R.  Co  51  Cal.  272 — ^Re  Madera  Irrig. 
District.  02  Cat.  309,  14  L.R.A.  761.  27  Am. 
St.  Rep.  106.  28  Pac.  272 — State  ex  rel.  Good- 
win V.  Nelson  County,  1  N.  D.  95,  8  L.R.A. 
2S7.  26  Am.  St.  Rep.  609,  45  N.  W.  33— 
McClaln  v.  Williams,  11  S.  D.  232,  49  L.R.A. 
611.  74  Am.   St.  Rep.  791.  76  N.  W.  930— 


United  States  ez  rel.  Miles  Planting  ft  Mfg. 
Co.  V.  Carlisle.  5  App.  D.  C.  149 — Strauss  ▼. 
Hensey.  7  App.  D.  C.  293,  36  L.K.A.  96— 
Atlanta  v.  Stein.  Ill  Ga.  795.  51  LR.A.  338, 
2»6  S.  E.  932— Scott  y.  Lnporte,  162  Ind.  48, 
68  N.  E.  278— Central  Branch  Union  P.  R. 
Co.  ▼.  Smith,  23  Kan.  752 — Atchison,  T.  ft 
S.  F.  R.  Co.  T.  Atchison,  47  Kan.  714.  28 
Pac.  1000 — Lancaster  v.  Clayton,  86  Ky.  380, 
5  S.  W.  864 — Cecil  ▼.  Board  of  LiqnldatloB, 
30  La.  Ann.  40 — Kingman  ▼.  Brockton,  15S 
Mass.  259.  11  L.R.A.  125.  26  N.  K.  998— 
Opinion  of  the  Justices.  155  Mass.  603,  IS 
L.R.A.  810,  30  N.  E.  1142— SUte  ex  rel. 
Wheeler  t.  Foley.  30  Minn.  356.  15  N.  W. 
375 — Minnesota  Sugar  Co.  v.  Iverson.  91 
Minn.  37.  97  N.  W.  454— Castner  ▼.  Minne- 
apolis. 92  Minn.  86.  99  N.  W.  361 — SUte  ez 
rel.  St.  Louis  v.  Selbert,  123  Mo.  429.  24  8. 
W.  750 — State  ez  rel.  Rosenblatt  v.  Sargent. 
12  Mo.  App.  241 — Wyckoff  v.  Southern  Hotel 
Co.  24  Mo.  App.  390 — Re  Greene,  55  App. 
Div.  483.  67  N.  Y.  Supp.  291— Weismer  ▼. 
Douglas,  4  Hun.  212 — People  ez  rel.  Rodgers 
V.  Coler,  166  N.  Y.  20.  52  L.R.A.  822.  82 
Am.  St.  Rep.  605.  59  N.  K.  716 — Wood  T. 
Oxford.  97  N.  C.  235,  2  S.  E.  653 — Redmond 
V.  Tarboro,  106  N.  C.  136,  7  L.R.A.  543,  10 
8.  B.  845 — Feldman  ▼.  Charleston,  23  8.  C. 
63,  55  Am.  Rep.  6 — Marshall  ft  B.  Co.  t. 
Nashville,  109  Tenn.  506.  71  8.  W.  815— 
Ohio  Valley  Iron  Works  v.  MoundsTllle,  11 
W.  Va.  18 — Brooke  Academy  ▼.  George.  14 
W.  Va.  422,  36  Am.  Rep.  760— Yates  t.  Tay- 
lor County  Court.  47  W.  Va.  388,  35  8.  E.  24 
— State  ez  rel.  Tlllmer  v.  Kreutsberg.  114 
Wis.  540,  68  L.R.A.  756,  90  N.  W.   1098. 

Repeal  of  statnte  anthortzlng. 

265.  The  state  legislature  of  Wisconsin 
could,  at  any  time  before  the  county  bomls 
in  aid  of  a  railroad  were  in  fact  issued,  or 
before  the  county  came  under  a  legal  obli- 
^tion  to  issue  them,  repeal  the  statute  con- 
ferring the  power  to  issue,  and  thereby  with- 
draw  from  the  supervisors  all  authority  in 
the  premises.  Wads  worth  y.  Eau  Claire 
County,  102   \J.  S.  534,  26:  221 

Cited  in  Norton  ▼.  Shelby  County.  118  U.  8. 
453.  30  L.  ed.  190,  6  Sup.  Ct.  Rep.  1121 — 
Concord  t.  Robinson.  121  U.  S.  171.  30  L.  ed. 
888,  7  Sup.  Ct.  Rep.  937 — Norton  v.  Taxing 
District.  129  U.  8.  490,  32  L  ed.  77vS.  9  Sup. 
Ct  Rep.  322— McKittrick  ▼.  Arkansas  C.  K. 
Co.  152  U.  8.  495,  38  L.  ed.  527.  14  Sup.  Ct. 
Rep.  661 — Pearsall  ▼.  Great  Northern  R.  Co. 
161  U.  S.  666.  40  L  ed.  845,  16  Sup.  Ct.  Rep. 
705 — Wilkes  County  ▼.  Coler.  180  V.  S.  531, 
45  L.  ed.  655.  21  Sup.  Ct.  Rep.  458 — Far- 
mers* Loan  &  T.  Co.  ▼.  Sioux  Falls.  131  Fed. 
012 — ^Wilson  V.  Polk  County,  112  Mo.  135, 
20  8.  W.  469 — Cooper  Hospital  ▼.  Camden, 
68  N.  J.  L.  701.  54  Atl.  419 — Wilkes  County 
V.  Call.  123  N.  C.  322.  44  L.R.A.  25C,  81  8, 
E.  481 — Buncombe  County  v.  Payne.  123  N. 
C.  487,  31  8.  E.  711— Nelson  ▼.  Haywood 
County,  87  Tenn.  789,  4  L.R.A.  655.  11  8.  W. 
885. 


c.  Farm,   CanditionSf  and  LimitaU 


Estoppel  as  to,  see  infra,  V.  i. 

Notice  of  Conditions,  see  infra,  V.  1,  1,  h. 

Various  Irregularities  in  Bonds,  see  intay 

V.  g. 

Antedating  Bond,  see  infra.  351-354. 
Delegating    Power    to    Certify    Complianee 

with     Conditions,     see     Constitutioaal 

Law,  169. 
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Existing  Laws  and  Decisionn  as  Part  of 
Contract,  see  Courts,   1909-1912. 

Conditions  on  Right  to  Subscribe  for  Stock 
of  Railroad  Company,  see  Railroads,  47, 
48,  63,  78. 

Presumption  as  to  Performance  of  Condi- 
tions, see  Evidence,  479,  480. 

See  also  infra,  376,  410,  517. 

266.  It  is  within  the  power  of  a  state  to 
prescribe  the  form  in  which  municipal  bonds 
shall  be  executed  in  order  to  bind  the  pub- 
lic for  their  payment,  and  if  not  so  exe- 
cuted they  create  no  le^l  liability.  Anthony 
V.  Jasper  County,  101  U.  S.  693,  25:  1005 
Sheboygan  County  v.  Parker,  3  Wall.  93, 

18:  33 

267.  The  statutory  requirements  as  to 
the  form  of  the  execution  of  municipal  se- 
curities are  each  and  every  one  mandatory. 
Young  V.  Clarendon  Twp.  132  U.  S.  340.  10 
Sup.  Ct.  Rep.  107,  33:  356 
Cited  In  Baltimore  &  D.  P.  R.  Co.  v.  Pumphrey, 

74  Md.  112,  21  Atl.  659. 

268.  Where  the  legislature  of  a  state  in 
authorizing  a  town  to  subscribe  for  stock  in 
a  railroad  company,  and  to  pay  for  the 
same  by  an  issue  of  bonds,  prescribed  that 
such  bonds  should  not  extend  beyond  ten 
years  from  the  date  of  issuance,  such  limita- 
tion is  a  restriction  on  the  power  to  issue 
bonds.  Bamum  v.  Okolona,  148  U.  S.  393, 
13  Sup.  Ct.  Rep.  638,  37:  495 
Cited   in   Provident   Life   &  T.   Co.   v.   Mercer 

County.  170  U.  S.  509,  42  L.  ed.  1159,  18 
Sup.  Ct.  Rep.  788 — Mercer  County  v.  Provi- 
dent Life  &  T.  Co.  19  C.  C.  A.  49,  43  U.  8. 
App.  21,  72  Fed.  628 — Heed  v.  Cowley  Coun- 
ty, 82  Fed.  719 — CampbollsvUle  Lumber  Co. 
V.  Hubbert,  50  C.  C.  A.  441.  112  Fed.  724— 
People's  Bank  v.  School  DUt.  No.  62,  3  N. 
D.  499,  28  L.R.A.  644.  57  N.  W.  787— Neale 
▼.  County  Court,  43  W.  Va.  104,  27  8.  B.  870. 

269.  A  delivery  of  negotiable  county 
bonds  which  were  held  in  escrow  may  be 
sufficient  to  make  them  valid  in  the  hands 
of  a  bona  fide  holder,  although  the  condi- 
tion under  which  they  were  lield  had  not 
in  fact  been  performed.  Provident  Life  & 
T.  Co.  V.  Mercer  County,  170  U.  S.  593,  18 
Sup.  Ct.  Rep.  788,  42:  1156 
Cited  in  Tulare  Irr\g.  District  v.  Shepard.  185 

U.  8.  24,  46  L.  ed.  784,  22  Sup.  Ct.  Rep.  531 
— Walte  V.  Santa  Cruz,  89  Fed.  635— Bal- 
four V.  Hopkins,  35  C.  C.  A.  449,  93  Fed.  561) 
-^Oreenburg  v.  International  Trust  Co.  36  C. 
C.  A.  475.  94  Fed.  759 — Pickens  Twp.  v. 
Post,  41  C.  C.  A.  5,  99  Fed.  663 — D'Esterre 
V.  New  York,  44  C.  C.  A.  80,  104  Fed,  610 — 
Citizens  Sav.  Bank  v.  Greenburg,  31  Mine. 
431,  65  N.  Y.  Supp.  554. 

270.  The  limitation  in  a  statute,  that  a 
•M>mpany  should  not  sell  the  bonds  of  the 
counties  at  less  than  par,  had  no  other 
meaning  than  that  it  should  not  sell  them 
at  the  expense  of  the  counties.  Woods  v. 
Lawrence  County,  1  Black,  386,  17:  122 
Cited  In  Mercpr  County  v.  Ilacket,  1  Wall.  96. 

17  L.  ed.  550 — Grand  Chute  v.  Wlnegar,  15 
Wall.  372,  21  L.  ed.  174— Elsworth  v.  St. 
Louis,  A.  &  T.  H.  R.  Co.  33  Hun,  10 — fills- 
worth  ▼.  St.  Louis,  A.  &  T.  H.  R.  Co.  08  N. 
Y.    557. 


271.  A  contract  by  which  a  city  agrees  to 
give  bonds  upon  the  completion  of  a  cer- 
tain section  of  a  railroad  and  a  bridge, 
furnishing  an  unbroken  line  of  travel 
through  the  city,  is  sufficiently  executed  on 
the  part  of  the  contractors,  although  per- 
formed by  assignees,  and  although  the  con- 
nection was  made  for  a  short  distance  by 
using  the  road  of  another  company.  Winona 
V.  Cowdrey,  93  U.  S.  612,  23:  987 
Cited  in  Winona  v.  Thompson,  24  Minn.  215 — 

Winona  v.  Minnesota  R.  Constr.  Co.  27  Minn. 
424,  6  N.  W.  795 — Winona  v.  Minnesota  R. 
Constr.  Co.  29  Minn.  69,  11  N.  W.  228. 

272.  It  was  essential,  in  order  to  confer 
authority  upon  a  town  to  create  and  issue 
its  bonds,  under  the  New  York  laws  of  1869 
and  1871,  that  the  adjudication  or  judg- 
ment of  the  county  judge  should  declare,  in 
substance,  that  the  quorum  of  taxpayers 
who  desired  that  the  town  should  create 
and  issue  its  bonds  was  one  exclusive  of 
taxpayers  who  were  assessed  or  taxed  for 
dogs  or  highway  tax  only.  Rich  v.  Mentz, 
134  U.  S.  632,  10  Sup.  Ct.  Rep.  610, 

33:  1074 

273.  A  petition  of  taxpayers  of  a  town 
in  New  York  to  the  county  judge,  under  N. 
Y.  Laws  1869,  chap.  907,  as  amended  by  N. 
Y.  Laws  1871,  chap.  925,  which  only  alleges 
that  the  petitioners  "are  a  majority  of  the 
taxpayers  *  and  represent  a  "majority  of  the 
taxable  property"  therein,  is  not  sufficient 
to  authorize  the  county  judge  to  take  juris- 
diction and  render  an  adjudication  author- 
izing the  town  to  issue  its  bonds  in  aid  of  a 
railroad  company.  The  petition  should 
state,  in  substance,  that  the  taxpayers  peti- 
tioning were  a  majority  of  taxpa3'ers  of  the 
town  who  were  taxed  or  asscH-sed  for  prop- 
erty, not  including  those  taxed  for  dogs  or 
highwav  tax  only.  Rich  v.  Mentz,  134  U.  S. 
632.  10* Sup.  Ct.  Rep.  610,  33:  1074 
Cited  In  Clarke  v.  Northampton,  105  Fed.  313 — 

Clarke  v.  Northampton.  57  C.  C.  A.  123,  120 
Fed.  661 — State  ex  rel.  McWhlrter  v.  New- 
berry,  47   S.  C.  429,   25   8.   E.   216. 

.  274.  Town  bonds  issued  under  the  New 
York  act  of  1871  in  regard  to  tne  New  York 
&  Oswego  Midland  Railroad  Company,  with- 
out any  previous  action  of  the  company 
designating  all  the  counties  through  which 
would  pass  the  road  authorized  by  such  act 
of  1871  to  be  constructed,  are  issued  with- 
out authority  of  law,  and  cannot  be  the 
foundation  of  a  judgment  against  the  town. 
Purdy  V.  Lansing,  128  U.  S.  557,  9  Sup.  Ct. 
Rep.  172,  32:  531 

Cited  In  Oswego  County  Sav.  Bank  v.  Genoa, 
66  App.  DIv.  334,  72  N.  Y.  Supp.  786— Os- 
wego County  Sav.  Bank  v.  Genoa,  28  Misc. 
80,  59  N.  Y.  Supp.  829. 

275.  The  officers  of  a  city  have  no  power 
to  depart  from  the  terms  of  an  ordinance 
authorizing  the  issuing  of  its  bonds,  by 
varying  the  time  limited  for  their  redemp- 
tion. Brenham  v.  German-American  Bank, 
144   U.  S.  173,  12  Sup.  Ct.  Rep.  559, 

36:  390 
Cited  In  Bamum  v.  Okolona.  148  U.  S.  396,  37 

L  cd.  497,  13  Sup.  Ct.  Rep.  638. 
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276.  If  municipal  officers  dispense  with 
any  essential  form  of  proceeding  prescribed 
to  invest  them  with  power  to  act  in  the 
matter  of  subscription  to  the  stock  of  a 
private  corporation,  the  bonds  will  be  in- 
valid, unless  in  the  hands  of  a  bona  fide 
holder.  McClure  v.  Oxford  Twp.  94  U.  S. 
429,  24:  129 

277.  Where  an  act  provided  that  bonds 
should  be  payable  in  not  less  than  five  nor 
more  than  thirty  years  from  their  date,  the 
provision  was  directory;  and  bonds  dated 
September  10,  1872,  payable  thirty  years 
from  October  15,  1872,  and  registered  by 
the  auditor  oi  the  state  October  17,  1872, 
were  thus  practically  thirtv-year  bonds. 
Rock  Creek  Twp.  v.  Strong,  96  U.  S.  271, 

24:  815 
Diatinguiahed  in  Green  y.  Dyersburg,  2  Fllpp, 
489,  Fed.  Cas.  No.  6,756. 

Cited  In  Calhoun  County  v.  Galbraltb,  99  U.  S. 
217,  26  L.  ed.  411— First  Nat.  Bank  v.  Ar- 
lington, 16  Blatchf.  60,  Fed.  Cas.  No.  4.806 
— Lyons  v.  Lyons  Nat.  Bank.  19  Blatchf.  288, 
8  Fed.  376 — Dows  v.  Elmwood,  34  Fed.  117 — 
South  St.  Paul  V.  Lamprecht  Bros.  Co.  31 
C.  C.  A.  590,  60  U.  S.  App.  78,  88  Fed.  455 
— CampbellsvlUe  Lumber  Co.  v.  Ilubbert,  60 

C.  C.  A.  442.  112  Fed.  725 — Kearney  County 
V.  Vandriss,  53  C.  C.  A.  196,  115  Fed.  870— 
People's  Bank  v.  School  Dist.  No.  52,  3  N. 

D.  601,  28  L.R.A.  645,  67  N.  W.  787— 
Woodruff  V.  Okolona,  67  Miss.  808 — State  ex 
rel.  Hoffman  v.  Moore,  46  Neb.  503,  60  Am. 
St.  Rep.  626,  65  N.  W.  193— Singer  Mfg.  Co. 
v.  Elizabeth,  42  N.  J.  L.  258 — Potter  y. 
Greenwich,  26  Hun,  831 — Nolan  County  y. 
State,  63  Tex.  201,  17  S.  W.  823. 

278.  The  word  "through"  as  used  in  a 
condition,  in  county  bonds  in  aid  of  a  rail- 
road, providing  that  the  bonds  shall  not  be 
binding  until  the  railway  shall  have  been 
so  completed  through  the  county  that  a 
train  of  cars  shall  have  passed  over  the 
same,  does  not  necessarily  mean  from  end  to 
end,  or  from  side  to  side,  but  may  mean 
simply  "within."  Provident  Life  &  T.  Co. 
y.  Mercer  County,  170  U.  S.  593,  18  Sup. 
Ct.  Rep.  788,  42:  1156 

279.  Where,  the  standard  of  the  validity 
of  municipal  bonds  is  created  by  the  Con- 
stitution, and  in  that  standard  two  factors 
are  to  be  considered, — one  the  amount  of 
assessed  value  and  the  other  the  ratio  be- 
tween that  assessed  value  and  the  debt  pro- 
posed,— these  being  exactions  of  the  Con- 
stitution itself,  it  is  not  within  the  power 
of  a  legislature  to  dispense  with  them,  either 
directly  or  indirectly,  by  the  creation  of  a 
ministerial  commission  whose  finding  shall 
be  taken  in  lieu  of  the  facts.  Lake  County 
v.  Graham,  130  U.  S.  674,  9  Sup.  Ct.  Rep. 
654,  32:  1065 

280.  A  statutory  requirement  that  an  es- 
timate of  the  gprading  and  embankment  for 
a  proposed  railway  be  made  and  filed  before 
an  election  is  held  to  decide  whether  or  not 
a  county  shall  subscribe  for  stock  for  which 
bonds  are  to  be  issued  is  satisfied  by  an  es- 
timate of  cost,  and  not  of  quantity.  Wil- 
son County  v.  Third  Nat.  Bank,  103  U.  S. 
770,  26: 488 


281.  A  state  statute  requiring  that  flie 
entire  line  of  a  railroad  shall  be  surveyed 
by  a  competent  engineer,  and  substantially 
located  by  designating  the  termini  and  ap- 
proximating the  general  direction  of  the 
road,  before  an  election  is  held  to  decide 
wliether  or  not  a  county  shall  subscribe  for 
stock  for  which  bonds  are  to  be  issued,  is 
satisfied  without  making  a  final  and  defi- 
nite survey  and  location.  Wilson  County 
V.   Third   Nat.   Bank,   103   U.   S.    770, 

26:  488 

282.  The  requirement  in  the  charter  of  a 
city,  that  the  bonds  issued  by  it  shall  spec- 
ify for  what  purpose  they  are  issued,  is  not 
satisfied  by  bonds  which  purport  on  their 
face  to  be  issued  by  virtue  of  an  ordinance 
the  date  of  which  is  given,  but  not  its  title 
or  its  contents,  so  as  to  cut  off  defenses 
which  might  otherwise  be  made.  Bamett 
V.  Denison,  145  U.  S.  135,  Iz  Sup.  Ct.  Rep. 
819,  36:  652 

*  Cited  in  Baltimore  Trust  ft  Guarantee   Co.  v. 
Baltimore,  64   Fed.   158. 

283.  In  Illinois,  under  the  act  of  April  16. 
1869,  any  ^condition  imposed  by  a  vote  of  a 
county  as  a  condition  precedent  to  the  is- 
suing of  its  bonds  in  payment  of  its  sub- 
scription to  the  capital  stock  of  a  railroad 
company  must  have  been  complied  with,  in 
order  to  make  such  bonds  valid  and  binding. 
German  Sav.  Bank  v.  Franklin  County,  128 
U.  S.  526,  9  Sup.  a.  Rep.  159,  32:  519 
Diatinguiahed  In  Oakland  Paving  Co.  v.  Bar- 
stow,  79  Cal.  47.  21  Pac.  644— Ede  v.  Cog»- 
well,  79  Cal.  282.  21  Pac.  767. 

Cited  in  Franklin  County  v.  German  Say.  Bank, 
142  U.  S.  98,  35  L.  ed.  949.  12  Sup.  Ct.  Rep. 
147 — Citizens'  Say.  &  V,  Asso.  v.  Perry  Coun- 
ty. 156  U.  8.  703,  39  L.  ed.  590,  15  Sup.  Ct. 
Rep.  547 — Graves  v.  Saline  County.  161  U. 
S.  372,  40  L.  ed.  737,  16  Sup.  Ct.  Bep.  526— 
Skinner  v.  Franklin  County.  6  C.  C.  A.  120, 
9  U.  S.  App.  676,  66  Fed.  784 — Graves  y. 
Saline  County.  20  C.  C.  A.  110,  84  V.  8. 
App.  710.  73  Fed.  922 — Manhattan  Co.  v. 
Ironwood,  20  C.  C.  A.  646,  43  U.  S.  App.  369. 
74  Fed.  539 — Huron  v.  Second  Ward  Sav. 
Bank,  49  L.R.A.  538.  ?.0  C.  O.  A.  42.  57  U. 
S.  App.  593.  86  Fed.  276 — Bd wards  v.  Bates 
County.  117  Fed.  535 — Wetzell  v.  Paducah. 
117  Fed.  654— West  Vir^rinia  ft  P.  R.  Co.  v. 
Harrison  County  Court,  47  W.  Va.  286,  34  8. 
B.  786. 

284.  Purchasers  of  securities  of  munici- 
palities having  only  a  special  power  to  is- 
sue them  for  a  particular  purpose  must  see 
that  the  conditions  prescribed  for  the  exer- 
cise of  the  power  existed.  Merchant's 
Exch.  Nat.  Bank  v.  Bergen  County,  115  U. 
S.  384,  6  Sup.  Ct.  Rep.  88,  29:  430 
Cited  in  Daviess  County  v.  Dickinson,   117  U. 

S.  665,  29  L.  ed.  1030.  6  Sup.  Ct.  Rep.  897— 
Barnett  v.  Denison,  145  U.  S.  139,  36  L.  cd. 
653.  12  Sup.  Ct.  Rep.  819 — West  Plains  Twp. 
v.  Sage,  16  C.  C.  A.  563.  32  U.  8.  App.  725. 
69  Fed.  052 — Brown  v.  Bon  Homme  County. 
1  S.  D.  225,  46  N.  W.  173 — Bdlnburg  Amer- 
ican Land  ft  Mortg.  Co.  v.  Mitchell,  1  S.  D. 
607,  48  N.  W.  131 — Myers  v.  Jefferson ville. 
145  Ind.  437,  44  N.  E.  452— Bank  of  Tennes- 
see V.  FundinfiT  Board,  16  Lea,  69,  07  An. 
Rep.  211— Uuohs  v.  Third  Nat.  Baak,  94 
Tenn.  68,  28  S.  W.  303. 


BONDS,  V.  d,  1. 


1081 


w 

285.  Where  the  legislature,  being  the 
source  of  exaction  imposed  upon  the  issu- 
ance of  municipal  bonds,  has  created  a 
board  authorized  to  determine  whether  such 
exaction  has  been  complied  with,  its  finding 
13  conclusive  as  to  a  bona  fide  purchaser. 
Lake  County  v.  Graham,  130  U.  S.  674,  9 
Sup.  Ct.  Rep.  654,  32:  1065 

286.  Funding  bonds  issued  in  pursuance 
of  statute,  on  a  vote  by  the  people  of  a 
county,  to  take  up  other  bonds  issued  on  a 
subbcription  to  railroad  stock  which  were 
invalid  because  a  condition  of  such  sub- 
scription was  not  complied  with,  may  be 
regarded  as  a  declaration  by  the  people 
that  there  was  a  substantial  compliance 
with  the  original  condition,  and  will  there- 
fore be  valid  in  the  hands  of  a  bona  fide 
holder,  where  the  original  subscription 
might  have  been  made  unconditionally. 
Graves  v.  Saline  County,  161  U.  S.  359,  16 
Sup.  Ct.  Rep.  526,  40:  732 
Oited  in  Huron  v.  Second  Ward  Sav.  BSnk,  40 

L.R.A.  538,  30  C.  C.  A.  42.  57  U.  S.  App. 
603,  80  Fed.  276 — Graves  v.  Saline  County, 
43  C.  C.  A.  415,  104  Fed.  62. 

287.  Where  the  law  authorizing  the  issue 
of  bonds  by  a  county  in  payment  of  a  sub- 
scription to  a  railroad  company  required 
that  the  railroad  company  should  not  sell 
at  less  than  par  value,  the  right  of  the 
holder  of  these  bonds  and  coupons  to  re- 
cover their  par  value  is  not  affected  by  the 
fact  that  the  railroad  company  paid  them 
out  to  contractors  for  64  cents  on  the  dol- 
lar. Richardson  v.  Lawrence  County,  154 
U.  S.  536,  Appx.  and  14  Sup.  Ct.  Rep. 
1213,  17: 558 

Power  to   Impose  conditions;   validity. 

State  Decisions  on  Validity  Generally, 
as  Precedents  in  Federal  Courts, 
see   Courts,   1906. 

See  also  supra,  164. 

288.  When  special  authority  is  given  to 
the  people  of  a  county  to  bind  themselves 
by  the  issue  of  bonds,  the  legislature  may 
properly  direct  the  mode  in  which  it  shall 
be  effected.  Sheboygan  County  v.  Parker, 
3  Wall.  93,  18:  33 
Cited  in  Young  v.  Clarendon  Twp.   132  U.   S. 

347,  33  L.  ed.  360,  10  Sup.  Ct.  Rep.  107— 
Bamam  v.  Okolona,  148  U.  S.  395,  37  L.  ed. 
407,  13  Sup.  Ct.  Rep.  638 — Provident  Life  & 
T.  Co.  V.  Mercer  County,  170  U.  S.  600,  42 
L.  ed.  1150,  18  Sup.  Ct.  Rep.  788 — Mercer 
County  V.  Provident  Life  &  T.  Co.  10  C.  C. 
A.  440,  43  U.  S.  App.  21,  72  Fed.  628— Floyd 
County  V.  Shorter,  50  Ga.  508 — Spitzer  v. 
Fulton,  33  Misc.  262,  68  N.  Y.  Supp.  660— 
Arents  v.  Com.  18  Gratt.  755 — State  ex  rel. 
Keenan  v.  Milwaukee  County,  25  Wis.  351 — 
State  ex  rel.  Marinette  T.  &  W,  R.  Co.  T. 
Tomahawk,  06  Wis.  85,  71  N.  W.  86. 

288a.  The  legislature  has  the  power  to 
impose  absolute  conditions  respecting  the 
maturity  of  bonds  authorized  to  be  issued 
by  a  municipal  corporation.  Howell  v. 
McAden  (Howell  v.  Western  R.  Co.)  94  U. 
S.  463,  24:  254 

Oited  In  General  Electric  Co.  v.  LaGrande  Edi- 
son Electric  Co.  31  C.  C.  A.  120.  59  U.  S. 
App.  473,  87  Fed.  592 — Taylor  v.  Glrard  L. 


Ins.  Annuity  &  T.  Co.  1  App.  D.  C.  214 — 
Seibert  v.  Minneapolis  &  St.  P.  R.  Co.  52 
Minn.  155,  20  L.  R.  A.  540,  38  Am.  St.  Rep. 
530,  53  N.  W.   1134. 

289.  If  a  municipal  corporation  is  author- 
ized to  make  donations,  to  borrow  money 
to  an  unlimited  extent  when  instructed  to 
do  so  by  popular  vote,  and,  further,  to  is- 
sue bonds  to  fund  any  indebtedness  exist- 
ing or  to  be  created,  it  has  power  to  agree 
to  give  its  obligations  upon  conditions. 
Converse  v.  Ft.  Scott,  92  U.  S.  503,  23:  621 
Cited  in   Randolph   County   v.   Post,   03   U.   S. 

514,  23  L.  ed.  050 — Independent  School  Dis- 
trict V.  Stone,  106  U.  S.  186,  27  L.  ed.  01,  1 
Sup.  Ct.  Rep.  84 — Jarrott  v.  Moberly,  5  Dili. 
266,  Fed.  Cas.  No.  7,223— Wichita  v.  Old 
Colony  Trust  Co.  66  C.  C.  A.  82,  132  Fed. 
654. 

290.  The  power  to  borrow  gold  coin  and 
make  bonds  payable  in  the  same  medium 
is  included  in  the  power  conferred  by  stat- 
ute upon  a  public  corporation — a  levee 
boa*rd — to  borrow  money  and  issue  nego- 
tiable bonds  therefor.  Woodruff  v.  Mis- 
sissippi, 162  U.  S.  291,  16  Sup.  Ct.  Rep. 
820,  40:  973 

291.  Under  the  Michigan  statute  of  March 
22,  1869,  a  condition  prescribed  by  popular 
vote,  that  the  citizens  of  the  city  should 
receive  the  bonds  voted  to  aid  a  railroad 
to  an  amount  equal  to  the  stock  they 
might  subscribe  and  pay  for,  not  exceed- 
ing the  amount  donated,  is  valid^  Taylor 
V.  Ypsilanti,  105  U.  S.  60,  26:  1008 
New  Buffalo  Twp.  v.  Cambria  Iron  Co.  105 

U.  S.  73,  26:  1024 

Criticiaed   in    Michigan    Sugar  Co.   v.    Auditor 

General,   124   Mich.  670,   56  L.R.A.   331,  83 

Am.  St.  Rep.  354,  83  N.  W.  625. 

Oited  In  New  Buffalo  Twp.  v.  Cambria  Iron  Co. 
105  U.  S.  75,  26  L.  ed.  1025 — Cole  v.  La 
Grange,  113  U.  S.  7,  28  L.  ed.  808,  5  Sup. 
Ct.  Rep.  416 — Buncombe  County  v.  Tommey, 
115  U.  S.  128,  20  L.  ed.  307,  5  Sup.  Ct.  Rep. 
626 — Young  v.  Clarendon  Twp.  132  U.  S.  366, 
33  L.  ed.  363,  10  Sup.  Ct.  Rep.  107 — Young 
V.  Clarendon  Twp.  26  Fed.  807 — Minneapolis 
V.  Janney,  86  Minn.  120,  00  N.  W.  312. 

292.  Where  the  statute  authorizing  issue 
of  railroad  bonds  provides  that  they  are 
not  to  mature  at  an  earlier  period  than 
thirty  years,  a  condition  in  them,  that  upon 
failure  to  pay  any  instalment  of  interest 
the  principal  shall  immediately  become  due, 
is  invalid,  but  it  does  not  avoid  the  bonds. 
Howell  V.  McAden  (Howell  v.  Western  R. 
Co.)  94  U.  S.  463,  24:  254 
Cited  In  BoUes  v.  Munnerlyn,  83  Ga.  733,  10  S. 

E.  365 — Pontotoc  v.  Fulton,  79  Miss.  516,  31 
So.  102 — Coe  V.  New  Jersey  Midland  R.  Co. 
31  N.  J.  Eq.  118. 

d.  MlectUma;   Authorizing. 

Special  Legislation  Authorizing,  see  Stat- 
utes, 115. 

1.  Necessity  of  Election, 

Change  in  State  Constitution  Prohibiting 
County  from  Issuing  Bonds  Without 
Vote,  see  Constitutional  Law,  1000. 
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Necessity  of  for  Subscription  to  Stock  of 
Railroad  Company,  see  Railroads,  56, 
57. 

See  also  supra,  220. 

293.  The  legislature  of  a  state,  unless  re- 
strained by  its  organic  law,  has  the  right  to 
authorize  a  municipal  corporation  to  issue 
bonds  in  aid  of  a  railroad  or  other  public 
improvement,  and  to  levy  a  tax  to  pay  the 
bonds  and  the  interest  on  them,  with  or 
without  a  popular  vote.  Otoe  County  v. 
Baldwin,  111  U.  S.  1,  4  Sup.  Ct.  Rep.  265, 

28:331 
Thompson  y.  Lee  County,  3  Wall.  327, 

18:  177 
Rogers  y.  Burlington,  3  Wall.  654,       18:  79 
Rogers   v.   Keokuk,   154   U.   S.   546,   Appx. 
and   14   Sup.  Ct.  Rep.   1162,  18:  74 

Queensbury  v.  Culver,  19  Wall.  83,  22:  100 
Myer  v.  Muscatine,  1  Wall.  384,  17:  564 
Campbell  y.  Kenosha,  5  Wall.  194,  18:  610 
Tipton  V.  Rogers  Locomotive  k  Mach. 
Works,  103  U.  S.  523,  26:  340 

Cited  in  Mitchell  v.  BurllDgton,  4  Wall.  274, 
18  L.  ed.  362 — Thompson  v.  Perrlne,  103  U. 
S.  812,  26  L.  ed.  615— Otoe  County  v.  Bald- 
win, 111  n.  S.  16,  28  L.  ed.  886,  4  Sup.  Ct. 
Rep.  265 — Grenada  County  t.  Bi-ogden,  112 
U.  S.  267,  28  L.  ed.  706.  6  Sup.  Ct.  Rep.  125 
— Smith  T.  Tallapoosa  County,  2  Woods,  677, 
Fed.  Cas.  No.  13,113 — Sin  ton  v.  Carter  Coun- 
ty, 23  Fed.  5217 — ^Northem  P.  R.  Co.  v.  Rob- 
erts, 42  Fed.  749 — Ex  parte  Selma  ^  G.  R. 
Co.  45  Ala.  730,  6  Am.  Rep.  722 — Commis- 
sioners Court  ▼.  Rather,  48  Ala.  445 — Leav- 
enworth County  V.  Miller,  7  Kan.  ulO,  12  Am. 
Rep.  426 — Shearer  v.  Bay  County,  128  Mich. 
568,  87  N.  W.  780 — Cumlnes  v.  Jefferson 
County.  63  Barb.  295 — People  ex  rel.  Alba- 
ny &  8.  R.  Co.  V.  Mitchell,  36  N.  Y.  652— 
Glenn  v.  York  County,  6  S.  C.  N.  8.  421— 
Cumuerland  County  v.  Randolph.  89  Va.  619, 
16  8.  E.  722 — Bennln^on  v.  Park.  50  Vt. 
206 — SUte  ex  rel.  Marinette  T.  &  W.  R.  Co. 
V.  Tomahawk,  96  Wis.  81,  71  N.  W.  86. 

294.  The  Missouri  act  of  March  18,  1870, 
authorizing  a  municipality  upon  majority 
vote  to  issue  bonds,  which  were  to  be  sold 
by  the  municipality  issuing  them,  and  the 
proceeds  used  by  it  in  the  purchase  of 
lands  to  be  donated  to  a  railroad  company, 
is  within  Mo.  Const  1865,  art.  11,  §  14,  pro- 
hibiting  legislative  authorization  to  any 
county,  city,  or  town  to  become  a  stock- 
holder in,  or  to  loan  its  credit  to,  any  com- 
pany, association,  or  corporation,  without 
the  assent  of  two  thirds  of  the  qualified 
voters  thereof.  Jarrolt  v.  Moberlyy  103  U. 
S.  580,  26:492 

295.  Bonds  issued  by  a  municipal  corpora- 
tion without  legal  power  to  do  so,  because 
not  authorized  by  vote  of  the  legal  voters, 
cannot  be  made  valid  by  statute  after  the 
adoption  of  a  state  constitution  prohibit- 
ing the  legislature  from  authorizing  the  is- 
suance of  such  bonds  without  such  vote. 
Katzenberger  v.  Aberdeen,  121  U.  S.  172,  7 
Sup.  Ct.  Rep.  947,  30:911 
DiatinguUhed  in  Blanton  v.  McDowell  County 

101  W.  C.  636.  8  S.  E.  162. 

Cited  in  Quaker  City  Nat.  Bank  v.  Nolan  Coun- 
ty, 69  Fed.  670 — Denlson  v.  Columbus,  62 
Fed.  777. 


296.  The  constitution  of  the  state  controls 
the  construction  of  the  Missouri  act  of 
March  24,  1868,  and  the  general  railroad 
law,  §  17,  and  prevents  the  issue  of  any 
bonds  by  a  town  of  the  state  without  the 
previous  assent  of  two  thirds  of  its  voters, 
expressed  at  an  election,  general  or  special, 
called  for  that  purpose.  Hill  v.  Memphis, 
134  U.  S.  198,  10  Sup.  a.  Rep.  562,  33:  887 
Cited  in  BaiLimore  &  D.  P.  R.  Co.  v.  Pumphrey, 

74   Md.  112,   21   Atl.  550. 

297.  A   state   act   of   incorporation   of  ft 

railroad  company,  authorizing  a  county  to 

subscribe  to  the  stock  of  a  company  and 

issue  its  bonds  therefor,  is  not  affected  by  a 

subsequent  Constitution  of  the  state,  which 

provides  that  such  bonds  shall  not  be  issued 

unless,  at   an   election,   two   thirds   of   the 

qualified  voters  of  such  county  shall  assent 

thereto.     Macon  Ck>unty  v.  Shores,  97  U.  S. 

272,  24: 889 

Cited  In  Calhoun  County  v.  Galbralth,  99  U. 
8.  220,  25  L.  ed.  412. 

298.  Bonds  of  a  township  issued  without 
the  consent  of  the  voters  required  by  the 
state  Constitution  are  invalid.  Harsh  man 
V.  Bates  County,  92  U.  S.  569,  23:  747 

299.  Where  a  state  law  gave  power  to 
county  courts  to  borrow  money  and  is^ue 
bonds  for  road  purposes,  if  authorized  there- 
to by  a  vote  of  the  people,  the  power  con- 
ferred cannot  be  exercised  unless  the  pro- 
posed expenditure  is  approved  by  the 
voters.  Ritchie  v.  Franklin  County,  22 
Wall.  67,  22:825 

300.  The  Nebraska  act  of  February  15, 
1869,  being  an  unconditional  bestowal  of 
authority  upon  county  commissioners  to 
issue  bonds  in  aid  of  a  specified  railroad* 
a  submission  to  a  vote  of  the  people  was 
unnecessary.  Chicago,  B.  &  Q.  R.  Co.  ▼. 
Otoe  County,  16  Wall.  667,  21 :  375 
Chicago,  B.  &  Q.  R.  Co.  v.  Otoe  County,  16 

Wall.  667,  21:375 

Cited  in  Chambers  County  v.  Clews,  21  Wall. 
321,  22  L.  ed.  619 — fiherman  County  v.  Sl« 
mons,  109  U.  S.  730.  27  L.  ed.  1094,  3  Sofi. 
Ct.  Rep.  602 — Otoe  County  v.  Baldwin,  111 
U.  8.  12,  28  L.  ed.  335.  4  Sup.  Ct.  Rep.  265 
— Slnton  V.  Carter  County,  23  Fed.  537 — 
Estes  Park  Toll  Road  Co.  v.  Edwards.  8 
Colo.  App.  78,  32  Pac.  649 — State  ex  reL 
Ferris  Industrial  School  v.  Levy  Court,  1 
Penn.  (Del.)  602,  43  Atl.  522 — Brown  T. 
Merrick  County,  18  Neb.  362,  25  N.  A.  S5« 
— Wooster  v.  Plymouth,  62  N.  H.  210— Sptt- 
ser  V.  Fulton.  33  Misc.  262.  68  N.  Y.  Sopp. 
GOO — Duanesburgh  v.  Jenkins,  67  N.  T.  195 
— Cook  v.  Portland,  20  Or.  590,  13  L.R.A. 
537,  27  Pac.  26:i~Lynn  v.  Polk.  8  Lea.  178 
— State  ex  rel.  Marinette  T.  &  W.  R.  Co.  ▼. 
Tomahawk,  06  Wis.  81.  71  N.  W.  86. 

301.  Bonds  issued  in  payment  of  sub- 
scriptions to  the  stock  of  railroad  com- 
panies, without  a  vote  of  the  people,  are 
not  invalid  under  a  new  state  Constitution, 
if  the  subscription  was  made  under  author- 
ity of  charters   previously   granted,   which 
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did  not  require  such  vote.    Ralls  County  v. 

Douglass,  105  U.  S.  728,  26:  957 

iSchuyler  County  v.  Thomas,  98  U.  S.  169, 

25:88 

Wted  In  Caas  County  v.  (Jillett,  100  U.  8.  592. 
25  L.  ed.  5S6 — Pomptoo  Twp.  v.  Cooper 
Union,  101  U.  S.  203,  1!5  L.  ed.  805^Lou1b- 
lana  t.  Taylor,  105  U.  8.  458,  26  L.  ed.  1134 
— Green  County  t.  Conncss,  109  U.  8.  104, 
27  L.  ed.  872.  3  Sup.  Ct.  Kep.  60 — Scotland 
County  y.  Hill,  132  U.  S.  112,  33  L.  ed.  263, 
10  Sup.  Ct.  Rep.  26— Illch  v.  Mentz,  21 
Blatchf.  496,  18  Fed.  55 — Atchison,  T.  &  S. 
F.  K.  Co.  V.  B'letcber,  35  Kan.  248,  10  Pac. 
596. 

302.  Bonds  issued  for  a  proper  purpose 
by  a  coun^'y,  but  without  a  vote  of  the 
people,  which  is  required  by  the  state  law, 
may  be  surrendered,  and  valid  ones  issued 
in  lieu  thereof,  under  a  curative  act  of  the 
legislature.  Ritchie  v.  Franklin  County,  22 
Wall.   67,  22:825 

2.  Sufficiency  and  Regularity  of  Elec- 
tion, 

Estoppel  as  to,  see  infra,  392,  407,  412. 

Subsequent  Validation  of  Insufficient  Elec- 
tion, see  infra,  442a. 

State  Decisions  as  Precedents  in  Federal 
Courts,  see  Courts,  1903,  1904,  1917, 
1924. 

Election  to  Authorize  Subscription  to  Rail- 
road Stock,  see  Railroads,  37,  59,  60, 
68. 

See  also  supra,  231,  280,  281;  infra,  374, 
525,  526,  544. 

303.  Where  full  power  is  conferred  upon 
the  board  of  commissioners  to  subscribe  for 
stock  and  issue  bonds,  when  a  majority  of 
the  voters  of  the  county  have  determined 
in  favor  of  the  subscription  after  due  no- 
tice of  the  time  and  place  of  the  election, 
whether  or  not  the  election  has  been  prop- 
erly held  and  a  majority  of  the  votes  cast 
in  favor  of  the  subscription,  is  a  question 
for  the  board.  Knox  County  v.  Aspinwall, 
21  How.  539,  16:  208 
Knox  County  v.  Wallace,  21  How.  546, 

16:211 
Cited  In  Blssell  v.  JeffersonvIIle,  24  How.  299, 
16  L.  ed.  671 — Rlggs  v.  Johnson  County  (Unit- 
ed States  ex  rel.  Riggs  v.  Johnson  County) 
6  Wall.  200.  18  L.  ed.  778— Flagg  v.  School 
Ulst.  No.  70,  4  N.  D.  52,  25  L.R.A.  372. 
58  N.  \V.  409— Aurora  v.  West,  22  Ind.  518 
— Rhodes  v.  Piper,  40  Ind.  373 — Baker  v. 
Louisa  County,  40  Iowa,  220 — Oliver  v. 
Monona  County.  117  Iowa,  49,  90  N.  W.  610 
— State  ex  rel.  Central  R.  Co.  v.  Lime,  23 
Minn.  626 — State  ex  rel.  Lexington  &  St.  L. 
<  R.  Co.  V.  Saline  County  Court,  45  Mo.  24S 
— Stplnos;  y.  Franklin  County,  48  Mo.  179, 
8  Am.  Rep.  87— Rich  v.  Brrol,  51  N.  H.  360 
— Broadway  Sav.  Inst.  v.  Pelham.  83  Hun, 
100,  31  N.  Y.  Supp.  402 — State  ex  rel.  Tread- 
well  V.  Hancock  County,  11  Ohio  St.  191 — 
Corry  v.  Gayuor.  22  Ohio  St.  594— Blake  v. 
Walker.  23  S.  C.  525— Anderson  County  v. 
Houston  &  G.  N.  II.  Co.  52  Tex.  243— Kirst 
.'Vat.  Bank  v.  Concord.  30  Vt.  280 — DeVo.'iK 
V.  Richmond,  18  (^ratt.  356,  98  Am.  Dec. 
t540— Veeder  v.  Lima.   19  Wis.  293. 

304.  For  all  le^al  purposes  the  result  of 


an  election  to  determine  whether  stock 
rihall  be  subscribed  in  aid  of  a  railroad  is 
what  it  is  declared  to  be  by  the  authorized 
board  of  canvassers  empowered  to  make  the 
canvass  at  the  time  when  the  returns 
should  be  made,  until  its  decision  has  been 
reversed  by  a  superior  power;  and  a  rever- 
sal has  no  effect  upon  acts  lawfully  done 
prior  to  it.  A  new  election  subsequently 
ordered  and  held,  and  the  action  of  the 
board  after  the  bonds  were  issued,  are  im- 
material. Block  V.  Bourbon  County,  99 
U.  S.  686,  25:  491 

Cited  in  Rich  v.  Mentz.  21  Blatchf.  496.  IH 
Fed.  55 — Barton  v.  State,  43  Fla  485,  31 
So.  361— Cagwln  v.  Hancock,  22  Hun,  206 
— Bank  of  Statesville  v.  Statesvtlle,  84  N. 
C.  174 — Norment  v.  Charlotte,  85  N.  C.  39i' 
— Smallwood  v.  Ncwbern,  90  N.  C.  40. 

305.  An  election  to  authorize  the  issue  of 
bonds  by  a  town  in  Illinois,  required  to  be 
held  and  conducted  and  return  thereof  made 
as  is  provided  by  law,  may  be  held  after 
the  manner  of  an  election  for  town  officers, 
and  not  of  a  general  election.  Oregon  v. 
Jennings,  119  U.  S.  74,  7  Sup.  Ct.  Rep.  124, 

30:  323 

306.  County  bonds  are  hot  invalid  because 
the  only  vote  of  the  electors  was  before  the 
passage  of  the  act  authorizing  it,  where 
the  law  authorizes  adoption  of  such  pre- 
vious vote.  Leavenworth  County  v.  Barnes, 
94  U.  S.  70,  24:  63 

307.  In  a  petition  for  and  notice  of  an 
election,  the  transposition  of  two  words  of 
the  corporation  name  cannot  render  the 
election  invalid  and  void,  so  as  to  afTf-ct  the 
bonds  issued  thereunder.  Moultrie  ity 
V.  Fairfield,  105  U.  S.  370,  .  -:  946 
Cited  in  Haag  v.  Rio  Grande  County,  .A  Fed. 

780. 

308.  Bonds  issued  by  a  county,  which 
upon  their  face  appear  to  have  been  duly 
issued,  are  valid  in  the  hands  of  bona  fide 
holders  without  notice,  although  the  order 
for  the  election  at  which  the  issue  of  the 
bonds  was  authorized  emanated  from  the 
county  court,  instead  of  from  the  board  of 
supervisors,  as  required  by  statute.  Mar- 
shall County   V.  Schenck,   5  Wall.   772. 

18:  556 
Cited  In  Coloma  v.  Eaves,  92  U.  8.  401,  28  L. 
ed.  581 — Hackett  v.  Ottawa,  99  U.  S.  06,  26 
L.  ed.  366 — Walte  v.  Santa  Cruz.  184  U.  S. 
316,  46  L.  ed.  564,  22  Sup.  Ct.  Rop.  327— 
Phelps  V.  Lewiston,  15  Blatchf.  153,  Fed. 
Cas.  No.  11,076— Morris  v.  Griffith  &  W.  Co. 
60  Fed.  138 — Cutler  v.  Madison  County,  56 
Miss.  123 — Coler  v.  Santa  Fe  County,  6  N. 
M.  132.  27  Pac.  619 — Belo  v.  Foray  the  Coun- 
ty, 76  N.  C.  495— Bond  Debt  Cases,  12  S. 
C.  275 — Cumberland  County  v.  Randolph,  89 
Va.  620,  16  S.  E.  722. 

309.  The  submission  to  the  voters  of  a 
county  of  the  question  whether  the  county 
judge,  at  the  time  of  levying  the  taxes  for 
a  specified  year,  shall  levy  a  special  tax  at 
a  designated  rate  for  the  purpose  of  con- 
structing a  court-house  in  such  county,  such 
tax  to  be  levied  from  year  to  year  until 
a  sufficient  amount  is  raised  for  the  pur- 
pose, not  to  exceed  a  designated  number  of 
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years,  sufficiently  submits  by  implication 
the  question  whether  the  money  to  build 
the  court-house  shall  be  "borrowed,"  under 
Iowa  Code  1851,  chap.  15,  §§  114-116,  au- 
thorizing the  submission  to  the  people  of 
the  question  whether  money  may  be  bor- 
rowed to  aid  in  the  erection  of  public 
buildings,  and  providing  that  when  the  bor- 
rowing of  money  is  involved  the  submis 
sion  must  be  accompanied  by  a  provision  to 
lay  a  tax  for  the  payment  thereof,  and 
that  no  vote  adopting  the  question  pro- 
posed shall  be  valid  unless  the  tax  is 
adopted  also.  Lynde  v.  Winnebago  County, 
16  Wall.  6,  21:  272 

Distinguished  in  Wells  y.  Pontotoc  County,  102 
U.  S.  631,  26  L.  ed.  124. 

Cited  In  Claiborne  County  v.  Brooks.  Ill  U.  8. 
409,  28  L.  ed.  473,  4  Snp.  Ct.  Rep.  489— 
Green  v.  Dyersburg,  2  Flipp.  492,  Fed.  Cas. 
No.  5,756 — Dorian  v.  Shreveport.  28  Fed. 
292 — Deland  y.  Platte  County.  54  Fed.  835 
— Thels  V.  Washita  County,  9  Okla.  650,  60 
Pac.  505 — Robertson  v.  Breedlove,  61  Tex. 
322 — Exchange  Bank  y.  Lewis  County,  28 
W.  Va.  296. 

310.  A  vote  in  favor  of  a  subscription  in 
aid  of  a  railroad,  but  not  mentioning  the 
subject  of  issuing  bonds  in  payment  there- 
of, cannot  authorize  the  issue  of  bonds  by 
a  township  in  Illinois  after  the  Constitution 
of  1870  is  subsequently  adopted,  prohibit- 
ing such  subscriptions.  Concord  v.  Robin- 
son, 121  U.  S.  165,  7  Sup.  Ct.  Rep.  937, 

30:885 
Cited  In  German  Say.  Bank  v.  Franklin  Coun- 
ty, 128  U.  S.  543,  32  L.  ed.  520,  9  Sup.  Ct. 
Rep.  159 — Citizens'  Say.  &  L.  Asso.  y.  Perry 
County,  156  U.  S.  698,  39  L.  ed.  588,  15  Sup. 
Ct.  Rep.  547. 

311.  The  section  of  the  Constitution  of 
Illinois,  prohibiting  municipal  subscriptions 
or  donations  in  aid  of  railroads  or  private 
corporations,  which  took  effect  July  2,  1870, 
did  not  invalidate  township  bonds  which, 
pursuant  to  vote  cast  at  an  election  of  the 
voters  of  the  township  lawfully  held  on 
that  day,  before  closing  the  polls  of  the 
general  election,  were  issued  to  pay  a  pre- 
viously voted  donation  that  was  to  be 
raised  by  special  tax.  Louisville  v.  Ports- 
mouth Sav.  Bank.  104  U.  S.  469,  26:  775 
Cited  In  Wade  v.  Walnut,  105  U.  S.  3,  26  L.  ed. 

1028 — Concord  y.  Robinson,  121  U.  S.  160, 
30  L.  ed.  888,  7  Sup.  Ct.  Rep.  937 — Citizens' 
Sav.  &  L.  Asso.  v.  Perry  County,  156  U.  S. 
698.  39  L.  ed.  588,  15  Sup.  Ct.  Rep.  547— 
Northern  P.  R.  Co.  v.  Roberts,  42  Fed.  749. 

Who  entitled  to  vote. 

Documentary    Evidence    of    Vote,    see 
Evidence,  1077,  1078. 

312.  An  act  requiring  the  approval  of  the 
"inhabitants"  of  a  town  to  a  proposed  bond 
issue,  and  providing  for  the  calling  of  an 
election  thereon  in  the  same  manner  as 
other  elections  are  called,  must  be  construed 
to  require  an  election  by  legal  voters,  as 
other  calls  are  addressed  to  them,  and  they 
alone  are  allowed  to  vote  thereat.  Walnut 
V  Wade.  103  U,  S.  683,  26:  526 
Citeil  In  Wilson  v,  Lawrence,  70  Ark.  548,  69  S. 

W.  570 — Bryan  y.  Lincoln  (Bryan  v.  Stephen- 
son)   50  Neb.  622,  35  L.R.A.  753,  70  N.  W. 


252— Opinion  of  Justices,  66  N.  H.  661«  St 
Atl.  1076. 

Majority  vote. 

Necessity  of,  for  Subscription  to  Stock 

of  Railroad,  see  Railroads,  53. 
See  also  supra,  303;   Statutes,  34. 

313.  Only  a  majority  of  the  legal  voters 
of  the  township  voting  at  the  election  held  to 
ascertain  whetner  the  proposition  to  subscribe 
for  railroad  stock  should  be  adopted  or  re- 
jected is  required,  under  a  statute  author- 
izing a  town  to  subscribe  to  stock  of  a  rail- 
road company  and  issue  bonds  therefor,  but 
requiring  "a  majority  of  the  legal  voters 
of  the  township"  to  be  in  favor  of  the  sub- 
scription. St.  Joseph  Twp.  V.  Rogers,  16 
Wall.  644,  21:  328 
Cited  In  Cass  County  y.  Johnston  95  U.  8.  36H. 

24  L.  ed.  417— Carroll  County  v.  Smith,  111 
U.  S.  663,  28  L.  ed.  520,  4  Sup.  Ct.  Rep.  539  - 
Pacific  Improv.  Co,  v.  Clarksdale,  20  C.  C.  A. 
639,  41  U.  S.  App.  08,  74  Fed.  532 — Sharp  v. 
George,  5  Ariz.  08,  46  Pac.  212 — Vance  v.  Au» 
tell,  45  Ark.  406 — Somers  v.  Bridfceport.  «U 
Conn.  528,  22  Atl.  1015— Pickett  v.  Rua«?ll, 
42  Fla.  139,  28  So.  764— Wells  y.  Ra^sdale,  10_» 
Ga.  60,  29  S.  B.  165— Green  v.  State  Can- 
vassers, 5  Idaho,  138,  95  Am.  St.  Rep.  160, 
47  Pac.  259 — Melvln  v.  Llsenby.  72  III.  67.  22 
Am.  Rep.  141— State  v.  Swift.  69  Ind.  531- - 
Rushvllle  Gas  Co.  v.  RushvlUe,  121  lod.  209. 
6  L.R.A.  316,  16  Am.  St.  Rep.  388,  23  N.  E. 
72— Lamb  v.  Cain,  129  Ind.  516.  14  L.R.A. 
528,  29  N.  B.  13 — South  Bend  v.  Lewis,  138 
Ind.  516,  37  N.  E.  986— Re  Denny.  156  Ind. 
122,  51  L.R.A.  730.  59  N.  E.  359— Taylor  v. 
McFadden,  84  Iowa,  270,  50  N.  W.  1070 — 
De  Soto  y.  Williams,  49  La.  Ann.  440,  37 
L.R.A.  770,  21  So.  647 — Foy  v.  Gardiner 
Water  District,  98  Me.  85.  56  Atl.  201— 
Walker  v.  Oswald.  68  Md.  155.  11  Atl.  711— 
Atty.  Gen.  y.  Shepard.  62  N.  H.  384.  13  Am. 
St.  Rep.  576 — May  v.  Bermel.  20  App.  Dlv. 
58,  46  N.  Y.  Supp.  622— Philomath  College  v. 
Wyatt,  27  Or.  485,  26  L.R.A.  92.  37  I»ac.  1022 
— Re  Doyle's  Nomination,  1  Dauphin  Co. 
Rep.  351 — York  Borough  Case.  3  Pa.  Co.  Ct. 
516 — Re  WoodrnlTs  Nomination.  24  Pa.  Co. 
Ct.  57 — Re  Beck's  Nomination.  7  Pa.  DIst. 
R.  634 — Ft.  Worth  y.  Davis,  57  Tex.  235— 
Metcalfe  v.  Seattle,  1  Wash.  303,  25  Pac. 
1010. 

Two-thirds  vote. 

Federal  Question  as  to,  see  Appeal  and 

Error,   1552. 
For  Subscription  to  StoclE  of  Railroad 

Company,   see    Railroads.    40.   66. 
See  also  supra,  294,  296,  297. 

314.  Where  a  statute  requires  the  assent 
of  two  thirds  of  the  qualified  voters  to  au- 
thorize a  municipal  subscription  for  rail- 
road stocks,  the  assent  of  two  thirds  of 
those  voting  is  sufficient.  Kno.x  County  ▼. 
Ninth  Nat.  Bank,  147  U.  S.  91,  13  Sup.  a.. 
Rep.  267.  37:  M 
Cited  in  Re  Denny,  156  Ind.  122.  51  L.R.A.  730, 

59  N.  B.  359— De  Soto  y.   Williams,  40  La. 
Ann.  441,  37  L.R.A.  770,  21  So.  647. 

315.  The  clause  in  the  Constitution  of  a 
state,  requiring  the  assent  of  two  thirds  of 
the  qualified  voters  of  the  county,  at  an 
election  lawfully  held  for  that  purpose,  to 
a  proposed  issue  of  municipal  lK>nds,  means 
the  vote  of  two  thirds  of  the  qualified 
voters  present  and  voting  at  such  election 
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in  its  favor,  as  determined  by  the  official 

return    of    the    result.     Carroll    County    v. 

Smith,  111  U.  S.  556,  4  Sup.  Ct.  Rep.  539, 

28:517 

Cass  County  v.  Jordan,  95  U.  S.  373, 

24:  419 

Cass  County  v.  Johnston,  95  U.  S.  360, 

24:  416 

Cited  in  Grenada  County  y.  Brogden,  112  U.  S. 
268.  28  L.  ed.  706,  5  Sup.  Ct.  Rep.  126^ 
Security  Trust  Co.  v.  Black  River  Nat.  Bank, 
187  U.  S.  226,  47  L.  ed.  154.  23  Sup.  Ct.  Rep. 
62 — Great  Southern  Fire  Proof  Hotel  Co.  v. 
Jones.  103  U.  S.  544,  48  L.  ed.  785,  24  Sup. 
Ct.  Rep.  576 — Mobile  Sav.  Bank  v.  Oktibbeha 
County,  22  Fed.  582 — Mobile  Sav.  Bank  v. 
Oktibbeha  County,  24  Fed.  113 — Sandford  v. 
Poe,  60  L.U.A.  653,  16  C.  C.  A.  308,  37  U.  S. 
App.  378.  69  Fed.  548 — Pacific  Improv.  Co.  v. 
Clarksdale,  20  C.  C.  A.  639,  41  U.  8.  App. 
68,  74  Fed.  532 — Brunswick  Terminal  Co.  v. 
National  Bank,  112  Fed.  815— United  States 
Say.  &  Loan  Co.  v.  Convent  of  St.  Rose,  66 
CCA.  422.  133  Fed.  360— Vance  v.  Austell, 
46  Ark.  407 — Gavin  v.  Atlanta,  86  Ga.  137, 
12  S.  E.  262— Runs  v.  Robertson,  154  111. 
412,  40  N.  E.  343— Re  Denny,  156  Ind.  122, 
61  L.R.A.  730,  50  N.  B.  359— South  Bend  v. 
Lewis,  138  Ind.  516,  37  N.  E.  986— Belknap 
T.  Louisville,  99  Ky.  481,  34  L.R.A.  259,  59 
Am.  St.  Uep.  478,  36  S.  W.  1118 — Montgom- 
ery County  Fiscal  Court  v.  Trimble,  104  Ky. 
638,  42  L.R.A.  742,  47  S.  W.  773— De  Soto 
V.  Williams,  49  La.  Ann.  441,  37  L.R.A.  770, 
21  So.  647 — Stebblns  v.  Superior  Ct.  Judge, 
108  Mich.  697,  66  N.  W.  594— Metcalfe  v. 
Seattle,  1  Wash.  302,  25  Pac.  1010 — Davis 
y.  Brown,  46  W.  Va.  719,  34  S.  E.  839. 

316.  Under  a  Constitution  requiring  the 
assent  of  two  thirds  of  the  qualified  voters 
of  a  county,  city,  or  town  at  a  regular  or 
special  election  to  be  held  therein  as  a  pre- 
requisite to  a  subscription  to  a  railroad  or 
other  company,  two  thirds  of  the  qualified 
voters  of  the  town  must  have  voted  in 
order  to  validate  town  bonds  issued  to  pay 
a  subscription  to  railroad  stock;  and  it  is 
not  sufficient  that  two  thirds  of  the  quali- 
fied voters  voting  at  the  election  voted  in 
favor  of  the  subscription.  Harshman  v. 
Bates  County,  92  U.  S.  569,  23:  747 

Cited  as  overruled  In  De  Soto  v.  Williams,  49 

La.  Ann.  440,  37  L.R.A.  770,  21  So,  647. 

Overruled  In  Cass  County  v.  Johnston,  95  U.  S. 
365,  24  L.  ed.  416. 

Distinguished  tn  Re  Madera  Irrlg.  Dist.  Bonds, 
92  Cal.  343,  14  L.R.A.  773,  27  Am.  St.  Rep. 
106,  28  Pac.  675. 

Cited  in  Douglass  v.  Pike  County,  101  U.  S. 
679,  25  L.  ed.  969 — Foote  v.  Johnson  County, 
5  Dill.  282,  Fed.  Cas.  No.  4.912 — Jarrott  v. 
Moberly,  5  DHL  257,  Fed.  Cas.  No.  7,223 — 
Kirkbrlde  v.  Lafayette  County,  Fed.  Cas.  No. 
7,840 — Merrlwethor  v.  Saline  County,  5  Dill. 
268.  Fed.  Cas.  No.  9,485 — Westermann  v. 
Cape  Girardeau  County,  6  Dill.  115 — Fed. 
Cas.  No.  17,432 — Edwards  v.  Bates  County, 
117  Fed.  536 — State  ex  rel.  Woodson  v. 
Brassfleld,  67  Mo.  341 — Webb  v.  Lafayette 
County,  67  Mo.  361 — Normont  v.  Charlotte, 
86  N.  C.  390 — Wilbur  v.  Wyatt,  63  Neb.  263, 
88  N.  W.  499— Southerland  v.  Goldsboro,  96 
N.  C.  51,  1  S.  E.  760 — Cleveland  Cotton  Mills 
V.  Cleveland  County.  108  N.  C.  685,  13  S.  B. 
271— Whaley  v.  Galllard,  21  S.  C.  575 — State 
ex  rel.  McWhlrter  v.  Newberry.  47  S.  C.  428* 
^  9.  9.  219* 


Curlne:  defects. 

See  also  infra,  356,  442a. 

317.  Taking  and  holding  the  certificate 
of  stock,  issuing  and  delivering  the  bonds, 
and  paying  the  interest  for  a  time,  cures 
a  defect  as  to  the  order  for  an  election. 
Johnson  County  v.  January,  94  U.  S.  202, 

24:  110 

Cited  In  Whiting  v.  Potter,  18  Blatchf.  180,  2 

Fed.  531 — Irwin  v.  Ontario,  18  Blatchf.  272, 

3  Fed.  62—Rlch  T.  Ments,  21  Blatchf.  496, 

18  Fed.  55. 

318.  The  irregularity  in  holding  an  elec- 
tion prior  to  the  act  which  provided  for 
elections  to  sanction  subscriptions  to  rail- 
road stock  and  the  issuance  of  bonds  for 
the  amount  of  the  subscription,  and  which 
further  enacted  that  if  an  election  had  been 
held  for  that  purpose  no  other  need  be  held, 
and  declaring  such  elections  legal  and  valid 
as  if  the  act  had  been  in  force  when  held, — 
is  cured  by  a  statute  passed  after  the  mak- 
ing of  the  subscription  and  the  issuance 
of  bonds  which  provides  that  where  infor- 
malities and  neglect  may  have  occurred, 
and  bonds  may  have  been  or  may  hereafter 
be  issued  to  aid  in  the  construction  of  such 
road,  no  such  neglect  or  omission  on  the 
part  of  the  township  officers  shall  in  any 
way  impair  the  collection  of  the  principal 
or  interest  of  such  bonds.  St.  Joseph  Twp. 
v.  Rogers,  16  Wall.  644,  21 :  Z2B 
Cited   In    Elmwood   Twp.    v.   Marcy,   92   U.    8. 

297,  23  L.  ed.  715 — ^Thompson  v.  Perrlne,  103 
U.  S.  815,  26  L.  ed.  617 — Grenada  County  v. 
Brogden  (Grenada  County  v.  Brown)  112  U. 
S.  272,  28  L.  ed.  708,  5  Sup.  Ct.  Rep.  125— 
Anderson  v.  Santa  Anna  Twp.  116  U.  S.  359, 
29  L.  ed.  634,  6  Sup.  Ct.  Rep.  413 — Leslie  v. 
Urbana,  8  Blss.  435,  Fed.  Cas.  No.  8,276 — 
Burr  V.  Carbondale,  76  III.  469 — Prince  v. 
Crocker,  160  Mass.  860,  32  L.R.A.  612,  44 
N.  E.  446 — Cutler  v.  Madison  County,  66 
Miss.  122 — Duanesburgh  v.  Jenkins,  57  N.  Y. 
195 — Williams  v.  Duanesburgh,  66  N.  Y.  137 
— Belo  V.  Forsythe  County,  76  N.  C.  497 — 
Floyd  V.  Perrln,  30  S.  C.  29,  2  L.R.A.  251, 
8  S.  E.  14 — State  ex  rel.  Ross  v.  Anderson 
County,  8  Baxt.  258 — ^Redd  T.  Henry  County, 
31  Gratt  711. 

319.  Where  an  act  authorized  a  town  to 
subscribe  to  stock  of  a  railroad  company 
and  issue  bonds  therefor,  but  provided  that 
no  such  subscription  should  oe  made  until 
sanctioned  by  the  legal  voters  of  such 
town,  but  that  if  an  election  had  already 
been  held,  another  need  not  be,  an  election 
held  before  the  act  was  passed  was  sufficient 
authority  for  the  subscription.  St.  Joseph 
Twp.  v.  Rogers,  16  Wall.  644,         21:328 

320.  A  statute  authorizing  the  issue  of 
bonds  does  not,  in  the  absence  of  such  an 
intent  clearly  expressed,  give  any  retroac- 
tive validity  to  elections  at  which  the  ques- 
tion of  issuing  the  bonds  was  submitted, 
and  which  were  without  authority  and  void 
when  they  were  held.  South  Ottawa  v.  Per- 
kins, 94  U.  S.  260,  24:  154 

€.  Fortnal    Requisites;    Registration. 

Various  Irregularities  in  Bonds,  see  infra, 
V.  g. 
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Lack  of  Stamp  as  A  fleeting  Admissibility 

in  Evidence,  see  Evidence,  987. 
See  also  supra,   173. 

321.  Bonds  signed  by  but  two  of  three 
commissioners  are  binding  on  the  county, 
where  the  act  declares  that  two  of  the  com- 
missioners shall  form  a  board  for  the  trans- 
action of  business,  and  makes  the  bonds 
valid  if  made  by  a  majority  of  the  com- 
missioners. Curtis  V.  Butler  County,  24 
How.  435.  16:  745 
Cited  In  Kearny  County  v.  Vandrlss,  63  C.  C, 

A.  197,  115  Fed.  871 — Beaver  County  v. 
Armstrong,  44  Pa.  69 — LoulRvIlle  &  N.  R.  Co. 
v.  State.  8  Helsk.  788— First  Nat.  Bank  v. 
Mt.  Tabor,  52  Vt.  98,  36  Am.  Rep.  734. 

322.  Certificates  of  loan,  with  certificates 
for  interest  attached,  are  called  bonds  with 
coupons  for  interest;  but  neither  the  in- 
strument nor  coupons  have  any  of  the  le- 
gal characteristics  of  a  bond,  either  with  or 
without  a  penalty,  though  both  are  written 
acknowledgments  for  the  payment  of  a  debt. 
Amey   v.  Allegheny   City,   24   How.   364, 

16:  614 

323.  Where  bonds  purport  on  their  face 
to  be  issued  by  the  board  of  county  com- 
missioners on  behalf  of  the  precinct,  and  are 
signed  by  the  chairman  of  the  board,  and 
attested  by  its  clerk  who  is  also  the  clerk 
of  the  county,  and  sealed  with  the  seal  of 
the  county,  and  the  coupons  are  signed  by 
such  clerk,  and  the  bonds  refer  to  the  cou- 
pons as  annexed,  the  bonds  and  coupons  are 
issued  by  the  county  commissioners.  Blair 
V.  Cuming  County,  111  U.  S.  363,  4  Sup. 
Ct.  Rep.  449,  28:  457 
Cited   In   Kearney   County   t.   Vandrlss,   53   C. 

C.  A.  196,  115  Fed.  870— Potter  v.  Laln- 
hart,  44  Fla.  659,  33  So.  251 — Catron  v.  I^ 
Fayette  County,  106  Mo.  670,  17  8.  W.  577 

Necessity  of  seal. 

Effect   of   Attaching   Seal   on  Negotia- 
bility, see  infra,  472. 

324.  Where  township  bonds  -  were  signed 
by  commissioners  duly  authorized,  but  the 
seals  were  omitted  by  mistake,  and  the 
town  set  up  the  want  of  seals  in  defense  of 
an  action  at  law  afterwards  brought  against 
it  by  one  who  has  purchased  such  bonds 
for  value,  in  good  faith  and  without  ob- 
serving the  omission,  to  recover  interest  on 
the  bonds,  a  court  of  equity,  at  his  suit,  will 
decree  that  the  bonds  be  held  as  valid  as 
if  actually  sealed  before  being  issued,  and 
will  restrain  the  setting  up  of  the  want  of 
seals  in  the  action  at  law.  Bernards  Twp. 
V.  Stebbins,  109  U.  S.  341,  3  Sup.  Ct.  Rep. 
252,  27:  956 
Cited  In  New  Providence  Twp.  v.  Halsey,  117 

U.  S.  337,  29  L.  ed.  904,  6  Sup.  Ct.  Rep. 
764 — D'Esterre  v.  New  York.  44  C.  C.  A. 
79.  104  Fed.  609 — Defiance  v.  Schmidt,  59 
C.  C.  A.  162,  123  Fed.  4— Keaton  v.  Bough- 
ton,  83  Mo.  App.  165 — Conover  v.  Brown,  49 
N.  J.  Eq.  175,  23  Atl.  507— Solon  v.  Wll- 
liamsburgh  Sav.  Bank.  114  N.  Y.  134,  21 
N.  E.  168— Fisher  ▼.  Owens,  132  N.  C.  689, 
44  8.  E.  369 — Wadsworthville  Poor  School 
V,  Bryson,  34  9.  C  416,  33  8.  G.  619, 


325.  Where  a  state  act  authorizes  a  city 
to  issue  bonds  bearing  interest,  it  is  im- 
material that  the  securities  are  not  sealed. 
San  Antonio  v.  Mehaffy,  96  U.  S.  312, 

24:  816 
Draper  v.  Springport,  104  U.  S.  501,  26:  812 
Cited  in  Bernards  Twp.  t.  Stebbins,  109  17.  8. 
350,  27  L.  ed.  960,  3  Sup.  Ct  Rep.  292— 
D'Esterre  v.  New  York.  44  C.  C.  A.  79,  104 
Fed.  609 — Solon  t.  WiUiamsbargh  Bar.  Bank, 
35  Hun,  11 — Solon  v.  WiUiamsbargh  Sav. 
Bank,  114  N.  Y.  134,  21  N.  B.  168 — RoUlns 
y.  Humphrey,  98  Wis.  72,  78  N.  W.  831. 

Registration. 

Estoppel  as  to,  see  infra,  416. 
Injunction  against  Registration  of  II- 

legal  Bonds,  see  Injunction,  131. 
See  also  infra,  351,  357,  358,  360-364, 

376. 

326.  The  Missouri  act  to  provide  for  the 
registration  of  bonds  issued  by  counties  and 
towns  applies  to  bonds  issued  under  the 
township  aid  law.  Anthony  y.  Jasper 
County,  101  U.  S.  693,  25:  1005 

327.  Bonds  executed  under  the  Kansas  act 
of  1872  could  be  registered  and  issued  when 
the  subscription  was  payable  immediately 
and  without  conditions,  without  their  being 
first  delivered  to  the  state  treasurer,  and 
by  him  delivered  to  the  party  entitled  there- 
to. Lewis  v.  Barbour  County,  105  U.  S. 
739,  26:  §93 

328.  When  the  law  requires  municipal 
bonds  to  be  registered  by  the  auditor  of  the 
state,  and  that  he  shall,  within  ten  days 
thereafter,  notify  the  officers  issuing  the 
same  of  such  registration,  and  that  auch 
fact  shall  be  entered  by  such  officers  in  a 
book  where  in  the  record  of  such  bonds  is 
kept,  and  declares  that  such  bonds  shall 
thereafter  be  considered  registered  bonds, 
without  a  compliance  with  these  requisitions 
the  bonds  are  not  registered  bonds  of  the  mu- 
nicipality. Bissell  V.  Spring  Valley  Twp. 
110  U.  S.  162,  3  Sup.  Ct  Rep.  555,  28:  105 
Cited  In  Comanche  County  ▼.  Lewis,  133  U.  8. 

206,  33  L.  ed.  608,  10  Sup.  Ct.  Rep. 
Bissell  V.  Spring  Valley  Twp.  28  Fed.  54. 

/.  What  Offioera  muat  Ad, 

Estoppel  as  to,  see  infra,  404. 
Presumption   of   Performance  of   Duty, 

Evidence,  481. 
See  also  supra,  323;   infra,  351,  352,  609, 

514,  529. 

329.  Where  a  county  in  Illinois  is  orgsii- 
ized  under  the  township  act,  the  super- 
visors are  the  proper  officers  to  issue  county 
bonds.  Kankakee  County  v.  iEtna  L.  Ins. 
Co.  106  U.  S.  668,  2  Sup.  Ct.  Rep.  80, 

27:309 

330.  The  presiding  justice  of  the  county 
court  and  the  clerk  of  Cass  county,  Missouri, 
were,  by  the  terms  of  the  order  of  October 
20,  1871,  of  the  county  court,  authorised 
to  execute  bonds  which  would  bind  the  coun- 
ty for  their  payment,  under  the  law  of  that 
state  authorizing  counties  "to  fund  any  and 
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all  debts  they  may  own."    Oass  County  v. 
Shores,  95  U.  S.  375,  24:  419 

331.  Where  the  law  requires  bonds  of  a 
township  to  be  attested  by  the  county  clerk 
the  signature  of  the  clerk  is  essen- 
tial to  the  valid  execution  of  them,  and 
bonJs  executed  without  his  signature  are 
not  the  bonds  of  the  township.  Bissell  v. 
Spring  Valley  Twp.  110  U.  S.  162,  3  Sup. 
Ct.  Rep.  555,  28:  105 
Oited  in  Coler  ▼.  Cleburne,  131  U.  S.   174,  33 

L.  ed.  150,  0  Sup.  Ct.  Rep.  720. 

332.  After  a  vote  of  a  township  in  Illi- 
nois, the  supervisor  and  clerk  are  the  proper 
authorities  to  subscribe  for  the  stock  of  a 
railroad  company,  and  issue  the  bonds  of 
the  township  therefor.  Walnut  v.  Wade, 
103  U.  S.  683,  26:  526 
OUo  T.  Frank,  103  U.  S.  697,             26:  531 

333.  Where  a  county  in  Illinois  is  organ- 
ized under  the  township  act,  the  super- 
visors are  the  proper  officers  to  issue  coun- 
ty bonds.  Kankakee  County  v.  JEIha  L. 
Ins.  Co.  106  U.  S.  668,  2  Sup.  Ct.  Rep.  80, 

27:  309 
Cited  in  Coler  v.  Santa  Fe  County,  6  N.  M.  Ill, 
27  Pac.  619. 

334.  The  township  committee  is  authorized 
to  issue  township  bonds,  under  N.  J.  act  of 
March  4,  1864,  legalizing  certain  township 
acts  relative  to  the  raising  of  money  for  en- 
listment bounties,  and  enacting  that  the 
township  may  provide  for  the  payment  of 
said  bounties  by  the  issuing  of  bonds  "pay- 
able at  such  times  as  the  township  com- 
mittee of  said  township  may  determine," 
and  that  the  previous  unauthorized  acts  "of 
the  township  committee  and  of  the  inhabi- 
tants of  the  said  township"  with  reference 
thereto  are  valid  and  binding  in  all  re- 
spects,— the  township  committee  being  the 
only  body  having  a  general  superintendence 
of  township  finances,  and  it  appearing  from 
the  township  records  that  the  bonds  were 
issued  in  pursuance  of  the  resolution  of 
the  town  meeting.  Middleton  v.  Mullica 
Twp.  112  U.  S.  433,  5  Sup.  Ct.  Rep.   198, 

28:785 
Cited  In  Cole  v.  La  Grange,   113  U.  8.  7,  28 
L.  ed.  808,  5  Sup.  Ct.  Rep.  416. 

335.  Where  bonds  issued  by  a  town  in 
payment  of  its  subscription  to  the  stock 
of  a  railroad  company  were  signed  by  the 
officers  designated  for  that  purpose  by  the 
law  authorizing  their  issue,  after  the  vote 
and  subscription,  it  is  not  necessary  that 
the  board  of  auditors  or  other  corporate  au- 
thorities of  the  town  should  have  partici- 
pated in  their  issue  and  delivery.  Brooklvn 
V.  MtnA  L.  Ins.  Co.  99  U.  S.  362,  25:  416 
Cited  In  Brown   ▼.   Bon   Homme  Connty,   1   S. 

D.  228,  46  N.  W.  173. 

336.  Bonds  of  a  town  in  Michigan,  de- 
livered to  the  state  treasurer  under  the 
Michigan  act  of  March  22,  1869,  as  trustee 
for  the  town  and  for  the  railroad  company 
for  which  they  were  issued,  which  were 
never  indorsed  and  delivered  by  him  to  the 
company  as  required  by  said  act,  never  be- 


came operative.  Young  v  Clarendon  Twp. 
132  U.  S.  340,  10  Sup.  Ct.  Rep.  107,  33:  356 
Cited  in  Mercer  County  v.  Provident  Life  ft  T. 

Co.    19  C.  C.  A.  55,   43   U.   8.   App.   21,  72 

Fed.  634. 

337.  Where  the  statute  provides  that  the 
bonds  of  a  city  shall  be  signed  by  the  mayor, 
they  must  be  signed  by  the  person  who  is 
mayor  when  they  are  signed,  and  not  by 
any  other  person;  and  the  city  council  can- 
not authorize  them  to  be  signed  by  another 
person.  Coler  v.  Cleburue,  131  U.  S.  162, 
9  Sup.  Ct.  Rep.  720,  33:  146 
Dietingniehed  in  Yesler  v.  Seattle,  1  Wash.  323, 

25  Pac.   1014. 

Cited  In  Young  v.  Clarendon  Twp.  132  U.  S. 
349,  38  L  .ed.  361,  10  Sup.  Ct.  Rep.  107 — 
People's  Nat.  Bank  v.  Pomona,  48  Kan.  58, 
28  Pac.  1089. 

338.  Where  the  statute  provides  that  it 
shall  be  the  duty  of  the  mayor,  whenever 
any  bonds  are  issued,  to  forward  them  to 
the  comptroller  of  public  accounts  of  the 
state  for  registry,  the  comptroller  can  re- 
ceive them  lawfully  for  registry  only  from 
such  mayor.  Coler  v.  Cleburne,  131  U.  S. 
162,  9  Sup.  a.  Rep.  720,  33:  146 

339.  Bonds  signed  by  one  claiming  to  act 
as  the  mayor  of  a  city,  after  his  successor 
had  qualified,  but  before  he  had  entered  up- 
on the  duties  of  his  office,  and  during  a  pe- 
riod in  which  the  outgoing  mayor  and  the 
common  council  were  continuing  to  hold 
meetings  as  city  officials  without  any  pro- 
test or  question  being  made  in  respect  to 
their  right  to  do  so,  cannot  be  held  invalid 
on  the  ground  that  they  were  not  signed  by 
the  legal  mayor,  since  it  is  sufficient  in  that 
respect  if  they  are  signed  by  the  mayor 
de  facto.  Waite  v.  Santa  Cruz,  184  U.  S. 
302,   22   Sup.   Ct   Rep.  '327,  46:  552 

340.  Where  it  is  by  statute  made  the  duty 
of  the  mayor,  and  not  that  of  any  other 
person,  at  the  time  of  forwarding  Yx)nds  to 
the  comptroller  for  registration,  to  furnish 
him  with  the  statement  specified  in  the  stat- 
ute, no  other  person  than  such  mayor  can 
furnish  the  comptroller  with  such  state- 
ment. Coler  V.  Cleburne,  131  U.  S.  162,  9 
Sup.  Ct.  Rep.  720,  33:  146 

g,  Variotia    Irregularities, 

Form  and  Conditions  of  Bonds,  see  supra,  V. 

c. 
Formal  Requisites  of  Bonds,  see  supra.  V.  e. 
Estoppel  to  Set  up  Irregularity,  see  infra, 

V.  i. 
Ratification  as  Equivalent  to  Authority  to 

Issue,  see  Municipal  Corporations,  38. 
Fraud  and  Irregularities  as  Evidence  Against 

Bona  Fide  Holder,  see  Evidence,  2088. 
See  also  supra,  235;  infra,  483,  528.  530. 

341.  A  defect  or  irregularity  in  the  pre- 
liminary r?<Quisites  to  the  issuance  of  county 
bonds  may  be  set  up  by  the  maker  of  the 
bonds  as  against  one  who  is  not  a  bona  fide 
holder  of  the  bonds  without  notice.  Cham- 
bers County  V.  Clews,  21  Wall.  317,  .22:  517 
Cited  in  Mercer  County  v.  Provident  Life  ^  T. 


108S 


BONDS,  V.  g. 


Co.  19  CCA.  53,  43  U.  S.  App.  21,  72 
Fed.  632 — Carpenter  v.  Greene  County,  130 
Aln.  6:^3.  29  So.  194 — Madison  y.  Smith,  83 
Ind.  615 — Nolan  County  y.  State,  83  Tex. 
195,  17  S.  W.  823. 

342.  One  purchasing  in  open  market,  for 
value,  municipal  bonds  issued  in  payment 
of  a  subscription  to  the  stock  of  a  railroad 
under  statutory  authority,  is  not  charged 
with  any  defect  or  irregularity  in  their  is- 
sue. Rogers  v.  Keokuk,  154  U.  S.  546, 
Appx.  and  14  Sup.  Ct.  Rep.  1162,        18:  74 

343.  Bonds  are  not  void  though  issued  by 
a  city  under  an  ordinance  not  published  or 
recorded  as  required  by  its  charter.  Amey 
V.  Allegheny  City,  24  How.  364,  16:  614 
Cited  In  Moran  v.  Miami  County.  2  Black,  732, 

17  L.  ed.  347 — National  Bank  v.  Grenada, 
41  Fed.  92 — National  Bank  y.  Grenada.  44 
Fed.  266 — Allen  y.  Dayenport,  107  Iowa, 
98,  77  N.  W.  632. 

344.  Failure  of  a  notice  to  specify  the 
place  at  which  the  hearing  is  to  be  had  on 
a  petition  to  the  county  judge  for  the  is- 
sue of  town  bonds  is  not  fatal  to  the  va- 
lidity of  the  bonds  since  it  will  be  assumed 
that  the  place  intended  is  the  regular  office 
of  the  judge.  Andes  v.  Ely,  158  U.  S.  312. 
15  Sup.  a..  Rep.  954,  39:  996 
Cited  in  Merchants'  &  M.  Nat.  Bank  v.  Penn- 
sylvania, 167  U.  S.  467,  42  L.  ed.  238,  17 
Sup.  Ct.  Rep.  829. 

345.  A  mere  misrecital  of  the  name  of  the 
obligor — ^a  municipal  corporation — in  a  bond 
given  by  it  does  not  vitiate  the  obligation. 
Board  of  Education  v.  De  Kay,  148  U.  S. 
591,  13  Sup.  Ct.  Rep,  706,  37:  573 

346.  An  error  in  copying  into  municipal 
bonds  a  single  word  in  the  title  of  a  statute 
does  not  vitiate  the  deliberate  acts  of  the 
proper  officers  of  the  municipality  as  ex- 
pressed in  the  bonds  which  they  have  issued 
for  money  borrowed.  Board  of  Education 
V.  De  Kay,  148  U.  S.  591,  13  Sup.  Ct.  Rep. 
706,  37:  573 

347.  Bonds  of  a  county  in  Missouri  are 
not  void  in  the  hands  of  a  bona  fide  pur- 
chaser for  value,  because  the  railroad  com- 
pany to  which  said  bonds  were  issued  in 
payment  of  its  capital  stock  waa  not 
created  until  subsequent  to  the  favorable 
vote  of  the  qualified  voters  and  the  order 
of  subscription.  Daviess  County  v.  Huide- 
koper,  98  U.  S.  98,  25:  112 
Cited   in    Knox    County    v.    Ninth    Nat.    Bank, 

147  tJ.  S.  99,  37  L.  ed.  96,  13  Sup.  Ct.  Rep. 
267 — Francis  v.  Howard  County,  50  Fed. 
67 — Stanly  County  v.  Coler,  51  C.  C.  A. 
398,  113  Fed.  724 — Catron  v.  LaFayette 
County,  106  Mo.  670,  17  S.  W.  577— Wilkes 
County  y.  Call,  123  N.  C.  320,  44  L.R.A. 
256,  31  8.  E.  481— Debnam  v.  Chitty,  131 
N.  C.  679,  43  S.  B.  3 — Nolan  County  v.  State, 
83  Tex.  195,  17  8.  W.  823. 

348.  Bonds  issued  to  pay  a  subscription 
by  a  county  to  the  stock  of  a  railroad  com- 
pany, from  which  coupons  are  cut,  are  not 
void  because  they  were  not  of  the  same  de- 
nomination as  those  specified  in  the  propo- 
sition of  the  railroad  company  for  subscrip- 
tion,  submitted   to   and   voted   on    by    the 


I  county.    Greene  County  v.  Daniel,  102  U.  8. 
187,  26: 99 

Cited  in  Carpenter  y.  Greene  County,  130  Ala. 
633,  29  So.   194. 

349.  Bonds  were  not  void  because,  al- 
though the  written  assent  of  the  required 
number  of  taxpayers  on  the  assessment  roll 
of  1852  was  obtained,  they  were  not  issued 
until  after  August  1,  1853,  when  the  assess- 
ment roll  for  that  year  was  by  law  required 
to  be  completed.  Scipio  v.  Wright,  101 
U.  S.  665,  25:  1037 

350.  When  bonds  of  a  city  have  been  is- 
sued with  the  consent  of  the  city  council 
evidenced  by  its  record,  and  when  for  years 
thereafter  interest  has  been  duly  paid  upon 
such  bonds,  the  courts  will  not,  after  the 
lapse  of  twenty  years,  in  a  suit  on  the 
bonds,  pronounce  them  invalid  on  the 
ground  that  the  meeting  of  the  council  at 
which  the  consent  was  given  was  the  la»t 
of  a  series  of  adjourned  meetings,  the  first 
of  which  was  adjourned  by  the  city  clerk 
alone  at  a  meeting  when  no  member  of  the 
council  was  present.  Board  of  Education 
V.  De  Kay,  148  U.  S.  591,  13  Sup.  Ct.  Rep. 
706,  37:  573 
Cited  in  WaBbington  County  v.  David.  2  Xe6 

(Unof.)    653,    80    N.    W.    737— Pletclier    v. 
Hickman,  69  C.  C.  A.  352.  136  Fed.  570. 

Antedating. 

351.  The  antedating  of  municipal  bonds 
for  the  purpose  of  evadin';  a  statute  re- 
quiring their  registry  by  the  state  auditor 
makes  them  invalid.  Louisiana  v.  Wood, 
102  U.  S.  294,  26:  153 
Diatingul9hed    lo    State    ex    rel.     Hoffman     v. 

Moore,  46  Neb.  692,  50  Am.  St.  Rep.  626,  65 
N.  W.  198. 

352.  Where  bonds  were  not  signed  by  an 
officer  who  was  in  office  when  thev  yw»re 
signed,  but  by  a  person  who  was  in  office 
on  the  antedated  day  on  which  they  bore 
date,  and  who  was,  when  he  signed  them,  a 
private  citizen,  thev  are  not  valid.  Coler 
V.  Cleburne,  131  U.'S.  162,  9  Sup.  Ct.  Rep. 
720,  33:  146 

353.  Under  a  state  statute  authorizing 
the  issue  of  bonds  in  aid  of  a  railroad,  which 
provides  for  their  issue  ''within  sixty  days 
after"  the  bonds  are  voted,  those  issued 
after  the  expiration  of  the  sixty  days,  and 
antedated,  are  not  void.  Chickamin^  v. 
Carpenter,  106  U.  S.  663,  1  Sup.  Ct.  Rep. 
620,  27:  307 
Cited  in  Brown  v.  Bon  Homme  County,  1  8.  D. 

225,  46  N.  W.  173. 

354.  The  execution  of  municipal  bonds 
under  a  date  in  March,  by  a  county  official 
who  was  not  such  until  the  succeeding  Oc- 
tober, to  avoid  the  requirements  of  an  in- 
tervening statute,  is  illegal  and  the  bonds 
are  void  even  in  the  hands  of  a  bona  fide 
purchaser.  Anthony  v.  Jasper  Countv,  101 
U.  S.  693,  25:  1005 
Diittingvi9hcd    in    Mouiton    v.    Byansvllle.    25 

Fed.  386 — State  ex  rel.  Hoffman  y.  Moore, 
46  Neb.  502,  50  Am.  St.  Rep.  626.  65  N. 
W.    193. 

Cited  in  LoiiiBiana  v.  Wood.  102  V.  S.  29B,  26 
L.  ed.  155 — Marsh  v.  Nichols.  S.  &  Co.  129 
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U.  S.  611,  32  L.  ed.  540,  9  Sup.  Ct.  Rep. 
168— Coler  v.  Cleburne.  131  U.  S.  173,  33 
L.  ed.  149,  9  Sup.  Ct.  Rep.  720 — Lehman 
V.  San  Diego,  27  C.  C.  A.  673,  48  U.  S.  App. 
681,  83  Fed.  674 — Gage  v.  McCord,  5  Ariz. 
234,  51  Pac.  977 — Flagg  v.  School  Dlst. 
No.  70,  4  N.  D.  56,  26  L.R.A.  374,  58  N.  W. 
499— Morton  v.  Carlln,  51  Neb.  213,  70  N. 
W.  966— Moller  v.  Galveston,  23  Tex.  Civ. 
App.  699,  67  S.  W.  1116 — Yeeler  v.  Seattle, 
1  Wash.  323,  25  Pac.  1014. 

Pla<^  of  payment. 

355.  It  is  not  a  valid  objection  that  bonds 
were  made  payable  and  were  sold  beyond 
the  limits  of  the  state,  nor  that  the  county 
judge  sealed  them  out  of  the  state.  Lynde 
V.  \v'innebago  County,  16  Wall.  6,  21:272 
Cited  in  State  ex  rel.  Green  Bay  &  M.  R.  Co.  v. 

Jennings,  48  Wis.  556,  4  N.  W.  641. 

Curing  irregularities. 

Validating   of   Bonds    by    Statute,    see 

infra,  V.  j. 
State  Decisions  as  to  Curative  Statute, 

as    Binding    Federal    Courts,    see 

Courts,  1908. 
See  also  supra,  295. 

356.  Levying  county  taxes  to  pay  and  the 
payment  of  interest  on  county  bonds  for 
a  number  of  years  cure  mere  irregularities 
in  their  issue,  when  sued  on  by  a  bona  fide 
holder  for  value.  Clay  County  v.  Society 
for  Savings,  104  U.  S.  579,  26:  856 
Marshall  County  v.  Schenck,  5  Wall.  772, 

18:  556 
Cited  In  Clay  County  v.  Society  for  Savings, 
104  U.  S.  591,  26  L.  ed.  861— Grenada 
County  v.  Brogden  (Grenada  County  v. 
Brown)  112  U.  S.  272,  28  L.  ed.  708,  5 
Sup.  Ct.  Hep.  125— Whiting  v.  Potter,  18 
Blatchf.  180,  2  Fed.  531 — Irwin  v.  Ontario, 
18  Blatchf.  272,  3  Ted.  t>2 — Moullon  v. 
Kvansvllle,  2.'>  Fod.  389 — Breckinridge 
County  V.  McCracken,  9  C.  C.  A.  449,  22 
U.  8.  App.  115,  61  Fed.  198— Farmers* 
Loan  &  T.  Co.  v.  Toledo,  A.  A.  &  N.  M.  R. 
Co.  67  Fed.  59 — Dudley  v.  Lake  County,  26 
C.  C.  A.  90,  49  U.  S.  App.  336,  80  Fed.  680 
— Hoed  V.  Cowley  County,  82  Fed.  720— 
Rondot  V.  Rogers  Twp.  39  C.  C.  A.  473,  99 
Fed.  213— Wetzell  v.  Paducah,  117  Fed.  U3u 
— North  V.  Platte  County,  29  Neb.  453,  26 
Am.  St.  Rep.  395,  45  N.  W.  692— Rich  v.  Er- 
rol,  51  N.  H.  360 — Calhoun  v.  Delhi  &  M.  R. 
Co.  64  How.  Pr.  316— Calhoun  v.  Delhi  & 
M.  R.  Co.  28  Hun,  400. 

h,  ConcUtMveneaa  of  Ofjicial  Certificate. 

Conclusiveness  of  Officer's  Decision,  see  su- 
pra, 186-189. 

Estoppel  by  Recitals  in  Bond,  see  infra,  V. 
i,  2. 

357.  Although  no  registration  of  town- 
ship bonds  was  made  in  the  office  of  the 
auditor  of  the  state,  if  the  auditor's  cer- 
tificate of  registration  appears  upon  the 
bonds,  it  is  sufficient.  Rock  Creek  Twp. 
v.  Strong,  96  U.  S.  271,  24:  815 
Cited  in  D'Bsterre  v.  Brooklyn,  90  Fed.  592 — 

Flagg  V.  School  Dist.  No.  70,  4  N.  D.  61,  25 
L.R.A.  376,  58  N.  W.  499— Copper  v.  Jer- 
sey City,  44  N.  J.  L.  636. 

358.  Where  a  statute  requires  municipal 
bonds  to  be  registered  with  the  state  au- 
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ditor  and  certified  by  him  that  all  condi- 
tions have  been  complied  with,  a  bona  iide 
purchaser  of  a  bond  containing  the  required 
certification  is  protected  thereby,  since,  as 
against  a  bona  fide  holder,  the  public  is 
bound  by  what  its  authorized  agents  have 
done  and  stated  in  the  prescribed  form. 
Anthony  v.  Jasper  County,  101  U.  S.  693, 

25:  1005 
Di8tinffui8hed  in  D'Esterre  v.  Brooklyn,  90  Fed. 
592. 

Cited  in  Menasha  v.  Hazard,  102  U.  S.  95,  26 
L.  ed.  86 — Lewis  v.  Barbour  County,  105 
U.  S.  750,  26  L.  ed.  996 — Hoff  v.  Jasper 
County,  110  U.  S.  54,  28  L.  ed.  68.  3  Sup. 
Ct.  Rep.  416 — BIssell  v.  Spring  Valley  Twp. 
110  U.  S.  169,  28  L.  ed.  108,  3  Sup.  Ct. 
Rep.  555 — Young  v.  Clarendon  Twp.  132 
U.  8.  348,  33  L.  ed.  360,  10  Sup.  Ct.  Rep. 
107 — Lewis  V.  Comanche  County,  35  Fed. 
348 — Coffin  V.  Kearney  County,  6  C.  C.  A. 
295,  12  U.  S.  App.  562,  57  Fed.  143— 
Brown  v.  Bon  Homme  County,  1  S.  D.  225, 
46  N.  W.  173 — Johnson  City  v.  Charleston, 
C.  &  C.  R.  Co.  100  Tenn.  147,  44  S.  W.  670. 

359.  County  bonds  to  pay  a  railroad  sub- 
scription, issued  under  111.  act  April  16, 
1869,  as  authorized  by  a  vote  of  a  majority 
of  the  legal  voters  living  in  the  county, 
which  is  a  fact  certified  by  the  county  court, 
and  not  ascertainable  from  any  public  rec- 
ord, are  valid  in  the  hands  of  innocent 
holders.  Citizens'  Sav.  &  L.  Asso.  v.  Perry 
County,  156  U.  S.  692,  15  Sup.  Ct.  Rep.  647, 

39:  585 

360.  Bonds  issued  by  a  duly  organized 
county  of  Kansas  to  build  a  court  house, 
reciting  a  legal  vote  for  their  isBue,  and 
having  the  certificate  of  the  auditor  of  the 
state  to  their  issue,  genuineness,  and  regis- 
try, in  accordance  with  the  state  law,  are 
valid  in  the  hands  of  bona  fide  purchasers 
for  value  before  maturity.  Harper  County 
V.  Rose,  140  U.  S.  71,  11  Sup.  Ct.  Rep.  710, 

35:344 
Cited  In  Jeff  Davis  County  v.  City  Nat.  Bank, 
22  Tex.  Civ.  App.  160,  54  8.  W.  39. 

361.  The  state  auditor  of  Kansas,  al- 
though authorized  to  ascertain  whether  the 
facts  existed  required  by  the  act  of  March 
2,  1872,  to  make  a  valid  issue  of  bonds  by 
a  municipality  under  that  act,  has  no  right 
to  decide,  as  matter  of  law,  that  bonds 
certified  by  him  are  bonds  of  the  kind  which 
he  is  authorized  under  that  act  to  register 
and  certify,  when  as  matter  of  law  they 
are  not.  Crow  v.  Oxford  Twp.  119  U.  S 
215,  7  Sup.  Ct.  Rep.  180,  30:  388 
Cited  In  Concord  v.  Robinson,   121  U.  S.   171, 

30  L.  ed.  888,  7  Sup.  Ct.  Rep.  937— Gllson  v. 
Dayton,  123  U.  S.  61,  31  L.  ed.  75,  8  Sup.  Ct. 
Rep.  66 — German  Sav.  Bank  v.  Franklin 
County,  128  U.  S.  541.  32  L.  ed.  525.  '.) 
Sup.  Ct.  Rep.  169— Ninth  Nat.  Bank  v.  Knox 
County,  37  Fed.  79. 

362.  When  the  law  of  the  state  provides 
for  registry  of  municipal  bonds  and  a  cer- 
tificate thereof,  such  certificate  is  sufficient 
evidence  to  a  purchaser  of  the  existence  of 
those  facts  upon  which  alone  bonds  can  be 
registered.  Cairo  v.  Zane,  149  U.  S.  122, 
13  Sup.  Ct.  Rep.  803,  37:  673 
Cited   in   Citizens'    Sav.   &  L.   Asso.   v.   Perry 
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County,  156  U.  S.  704.  39  L.  ed.  591,  15 
Sup.  Ct.  Rep.  647 — Prickett  v.  Marceltne, 
65  Fed.  476 — D'Esterre  v.  Brooklyn,  90  Fed. 
589 — Clapp  V.  Otoe  County,  45  C.  C.  A.  587, 
104  Fed.  481. 

363.  The  Illinois  act  of  April  16,  1869, 
does  not  require  that  the  state  auditor 
shall  determine  or  certify  that  county  bonds 
have  been  regularly  or  legally  issued;  and 
the  municipality  issuing  the  bonds  is  not 
estopped  by  his  registry  or  his  certificate 
of  registry.  German  Sav.  Bank  v.  Franklin 
County,  128  U.  S.  526,  9  Sup.  Ct.  Rep.  159, 

32:  519 

Cited  in  BoUes  v.   Perry  County,  34  C.  C.  A. 

479,  92  Fed.  479 — Flagg  y.  School  Dlst.  No. 

70,  4  N.  D.  80,  25  L.R.A.  370,  58  N.  W.  499. 

364.  The  official  certificate  of  the  audi- 
tor of  Kansas  that  county  bonds  had  been 
regularly  and  legally  issued,  that  the  sig- 
natures were  genuine,  and  that  the  bonds 
had  been  duly  registered  in  his  office  in 
accordance  with  the  act  of  the  legislature 
of  March  2,  1872,  estops  the  county.  Co- 
manche County  V.  Lewis,  133  U.  S.  198,  10 
Sup.  Ct.  Rep.  286,  33:  604 
Cited  in  Andes  t.  Ely,  158  U.  8.  323,  39  L.  ed. 

1002,  15  Sup.  Ct.  Rep.  954 — Flagg  v.  School 
Dlst.  No.  70,  4  N.  D.  52,  25  L.R.A.  372, 
58  N.  W.  499 — Coler  v.  Santa  Fe  County, 
6  N.  M.  131,  27  Pac.  619 — Jeff  Dayis  County 
y.  City  Nat.  Bank,  22  Tex.  Ciy.  App.  160,  54 
S.  W.  39. 

365.  Where  town  bonds  recited  that  they 
should  be  valid  only  when  bearing  an  in- 
dorsement that  the  conditions  on  which  they 
were  issued  had  been  performed,  a  certifi- 
cate, substantially  complying  with  the  con- 
dition, binds  the  town;  and  it  is  estopped 
from  denying  the  validity  of  the  bonds  in 
an  action  thereon  by  a  party  who  in  good 
faith  purchased  them  before  maturity. 
Menasha  v.  Hazard,  102  U.  S.  81,  26:  83 
Cited  in   Rich  T.   Mentz,   21    Blatchf.   496,   18 

Fed.  56. 

366.  A  county  is  not  estopped  to  deny  the 
validity  of  a  particular  bond  which  was  is- 
sued in  excess  of  the  constitutional  limit, 
by  an  unauthorized  certificate  on  the  back 
thereof  by  the  county  judge,  to  the  effect 
that  it  was  duly  authorized.  This  is  not  a 
recital  in  the  bond.  Daviess  County  v.  Dick- 
inson, 117  U.  S.  657,  6  Sup.  Ct.  Rep.  897, 

29:  1026 
Cited  in  Mtna.  L.  Ins.  Co.  y.  Lyon  County,  44 
Fed.  343— Walte  v.  Santa  Cruz,  89  Fed.  633 
— Brown  y.  Bon  Homme  County,  1  S.  D.  227, 
40  N.  W.  173 — Smith  v.  Lawrence,  2  S.  D.  202, 
49  N.  W.  7 — Meyer  v.  School  Dist.  No.  31, 
4  S.  D.  427,  57  N.  W.  68 — Youngstown 
Bridge  Co.  v.  White.  105  Ky.  280,  49  S.  W. 
36 — Municipal  Security  Co.  y.  Baker  County, 
33  Or.  353.  54  Pac.  174. 

367.  A  certificate  indorsed  upon  county 
bonds,  reciting  the  actual  facts,  and  that 
thereby  the  ^nds  are  conformable  to  the 
law,  when,  judicially  speaking,  they  are 
not,  will  not  make  them  so,  and  cannot 
work  an  estoppel  upon  the  county  to  claim 
the  protection  of  the  law.  Dixon  County 
▼.  Field,  111  U.  S.  83,  4  Sup.  Ct.  Rep.  315, 

28:  360 
DUtinguisHcd  in  Saota  Crus  y,  Wait?,  30  C* 


C.  A.  110,  98  Fed.  396 — Pierre  y.  DoubcobK 
45  CCA.  505,   106  Fed.  617. 

Cited  in  Katzenherger  y.  Aberdeen,  121  U.  8. 
177,  30  U  ed.  913,  7  Sup.  Ct.  Rep.  947 — 
German  Sav.  Bank  y.  Franklin  County.  128 
U.  S.  541,  32  L.  ed.  525,  9  Sup.  Ct.  Rep.  159 
—Merrill  y.  Monticello,  138  U.  S.  682.  34 
L.  ed.  1073,  11  Sup.  Ct.  Rep.  441 — Potter  y. 
Chaffee  County,  33  Fed.  615 — National  Bank 
of  Commerce  v.  Grenada,  44  Fed.  267 — 
Weber  v.  Spokane  Nat.  Bank,  12  C  C.  A.  96, 
29  U.  8.  App.  97,  64  Fed.  211— MartiB  ▼. 
Territory,  6  Okla.  194,  48  Pac.  106. 

4.  JB»tappeU 

1.  In  Cteneral. 

To  Deny  Validity  of  State  Bond,  see  infim, 

B87. 
Estoppel  by  Judgment,  see  Judgment,  724, 

725,  749,  760,  1054a. 

368.  Power  to  issue  municipal  bonds  be- 
ing  clearly  shown,  the  corporation,  as 
against  bona  fide  holders  of  the  securities, 
is  estopped  to  deny  that  the  power  was 
properly  executed.  Rogers  v.  Burlington,  3 
Wall.  654,  18:79 
Cited  in  Memphis  y.  Brown,  1  Fllpp.  217,  Fed. 

Cas.  No.  9,415— Whitlns  y.  WelUnKton,  10 
Fed.  818 — Lehman  y.  San  Diego,  27  C  C  A. 
670,  48  U.  S.  App.  681,  83  Fed.  671— Hen- 
derson County  y.  Trayelers*  Ins.  Co.  128  Fed. 
824— Neyada  Bank  y.  Steinmltx,  64  Cal. 
326,  30  Pac.  970 — Brown  y.  Bon  Homme 
County,  1  8.  D.  233,  46  N.  W.  173 — Greeley 
y.  Jacksonville,  17  Fla.  179 — Mt.  Vernon  y. 
Hoyey,  52  Ind.  567 — State  ex  rel.  Jameson 
y.  Denny,  118  Ind.  417,  4  L.R.A.  90,  21  N. 
E.  252 — Bogart  y.  Lamotte  Twp.  79  Midi. 
299,  44  N.  W.  612 — Cutler  y.  Madison  Connty, 
56  Miss.  122— Hubbell  y.  Meigs,  60  N.  T. 
489 — Lyons  y.  Chamberlain,  89  N.  Y.  587 — 
Chester  &  L.  Narrow  Gauge  B.  Co.  y.  Cald- 
well County,  72  N.  C.  491. 

369.  An  irrigation  district  acting  mm 
de  facto  corporation  which  has  received  full 
consideration  for  bonds  issued  by  it  cannot 
set  up  the  fact  that  it  was  never  legally  in- 
corporated, as  a  defense  to  a  suit,  by  a  bona 
fide  holder  for  value  and  without  notice,  to 
recover  the  interest  due  on  such  bonds. 
Tulare  Irrig.  District  v.  Shepard,  185  U.  & 
1,  22  Sup.  Ct.  Rep.  531,  46:  773 
Cited  in   Gastonla  Cotton  Mfg.  Co.   t.   W.   I«. 

Wells  Co.  63  C  C  A.  115,  128  Fed.  373 — 
Henderson  County  v.  Travelers'  Ins.  Co.  6S 
C  C.  A.  475,  128  Fed.  825. 

370.  A  county  is  estopped  from  denying 
the  validity  of  bonds  where  it  has  through 
its  representatives  given  assurances,  before 
the  transfer  to  a  bona  fide  holder,  that  it 
would  provide  for  their  payment.  The  sub- 
quent  discovery  of  fraud  in  procuring  the 
issue  does  not  change  the  rule.  Tipton 
County  V.  Rogers  Locomotive  3l  Mach. 
Works,  103  U.  S.  523,  26:  340 
Diatingui€hed  in  Tecumseb  Mills  v.  Lonlsvllle 

&  N.  R.  Co.  108  Ky.  577.  49  L.R.A.  560.  57 
8.  W.  9. 

Cited  in  New  Buffalo  Twp.  v.  Cambria  Iron 
Co.  105  U.  S.  76,  26  L.  ed.  1025— Liyin«8tOB 
County  y.  First  Nat.  Bank.  128  \\  S.  122, 
32  U  ed.  366,  0  Sup.  Ct  Bep.  16— BIdi  ▼. 
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Mentz,  21  Blatchf.  4n«.  18  Fed.  5."> — Kelly 
V.  Milan,  21  Fed.  856 — Jones  v.  Mlseouri- 
Edlson  Electric  Co.  135  Fed.  157 — Brown 
T.  Milliken,  42  Kan.  775,  28  Pac.  167. 

371.  A  municipality  is  estopped  to  deny 
the  validity  of  its  bonds  in  the  hands  of  a 
bona  fide  purchaser  for  value  because  they 
were  not  delivered  to  the  original  donee, 
where  a  donation  of  such  bonds  was  or- 
iginally voted  to  a  railway  company  which 
was  subsequently  consolidated  with  another, 
forming  a  new  company,  and  the  municipal 
records  show  that  the  bonds  were  issued  and 
directed  to  be  delivered  to  the  new  com- 
pany. Barter  Twp.  ▼.  Kemochan,  103  U.  S. 
562,  26:411 
Cited  in  Bonham  v.  Needles,  108  U.  S.  640,  26  L. 

ed.  45S^— Louisville  v.  Portsmouth  Sav.  Bank. 
104  U.  8.  470,  26  L.  ed.  775— New  Buffalo 
Twp.  V.  Cambria  Iron  Co.  106  U.  8.  76,  26 
L.  eH.  1025— Pana  ▼.  Bowler,  107  U.  8.  538, 
27  L.  ed.  428,  2  Sap.  Ct.  Rep.  704 — LivlngB- 
ton  County  v.  First  Nat.  Bank,  128  U.  S. 
121,  82  L.  ed.  365,  9  Sup.  Ct.  Rep.  18 — 
Jones  ▼.  Missouri-Edison  Blectric  Co.  133 
Fed.  157. 

372.  Bonds  of  a  county  issued  in  payment 
of  its  subscription  to  the  capital  stock  of 
a  railroad  corporation  are  valid  where  they 
were  delivered,  and  the  county  accepted  the 
position  of  a  stockholder,  received  certifi- 
cates for  the  stock  subscribed,  voted  as  a 
stockholder,  and  proceeded  to  levy  a  tax  to 
to  pay  the  interest  falling  due  on  the  bonds. 
Nugent  V.  Putnam  County,  19  Wall.  241, 

22:83 
Cited  In  Mt  Vernon  v.  Hovey,  52  Ind.  567 — 
Butler    Univeraity    v.    Scoonover,    114    Ind. 
385,  6  Am.  St.  Rep.  627,  16  N.  B.  642. 

373.  If  municipal  bonds  could  have  been 
properly  issued  under  any  circumstances, 
an  innocent  purchaser  has  a  right  to  pre- 
sume that  they  were  so  issued,  and  as 
against  him  the  city  is  estopped  to  deny  its 
liability.  Davenport  v.  United  States  ex  rel. 
Lord    (Davenport  v.  Lord)    9  Wall.  409, 

19:704 

Cited  in  Memphis  v.  Brown,  1  Fllpp.  196,  Fed. 

Cas.    No.    9,415 — State    v.    Montgomery,    74 

Ala.  232 — Floyd  County  v.  Shorter,  50  Ga. 

508 — State  v.  Clinton,  28  La.  Ann.  400. 

374.  The  issue  or  use  of  bonds  subscribed 
by  a  county  in  aid  of  a  railroad  company 
not  having  been  enjoined  for  two  years  and 
a  half  between  the  day  of  election  and  the 
time  the  company  parted  with  the  bonds 
for  value,  and  the  county  having  for  ten 
years  paid  the  interest  annually  on  the 
bonds,  it  is  estopped,  as  against  the  holder 
of  interest  coupons,  from  defending  on  the 
ground  of  a  want  of  proper  notice  of  the 
election.  Anderson  County  v.  Beal.  113  U. 
S.  227,  5  Sup.  Ct.  Rep.  433,  28:  966 
ated  In  Heed  v.  Cowley  County,  82  Fed.  720 

— Coler  V.  Santa  Fe  County,  6  N.  M.  137, 
27  Pac.  619 — Nelson  v.  Haywood  County, 
87  Tenn.  807,  4  L.R.A.  659,  11  8.  W.  885— 
Noel  Toung  Bond  &  Stock  Co.  v.  Mitchell 
County,  21  Tex.  Civ.  App.  646,  64  8.  W. 
284. 

375.  A  town  in  Wisconsin  issuing  it« 
bonds  is  estopped,  as  against  a  bona  fide 
holder  for  value,  to  show  thftt  the  true  dftte 


of  the  bonds  was  different  from  that  named 
in  them,  or  that  the  town  clerk  who  was  in 
office  at  the  date  of  the  bonds  in  fact  signed 
the  bonds  after  he  went  out  of  office. 
Weyauwega  v.  Ayling,  99  U.  S.  112, 

25:  470 
Distinguished    In    Anthony    v.    Jasper    County, 
101  U.  8.  699,  25  L.  ed.  1009. 

Cited  in  Coler  v.  Cleburne,  131  U.  8.  174,  38 
L.  ed.  150,  9  Sup.  Ct.  Rep.  720 — Montgomery 
v.  St.  Mary's  Twp.  43  Fed.  363 — Gage  v. 
McCord,  5  Aris.  234,  51  Pac.  977 — Brown 
v.  Bon  Homme  County,  1  8.  D.  225,  46  N. 
W.  173 — Catron  v.  lAFnyette  County,  106 
Mo.  670,  17  8.  W.  577 — Jones  v.  Hurlburt, 
13  Neb.  139,  13  N.  W.  5— Yesler  v.  SeatUe, 
1  Wash.  323,  25  Pac.  1014. 

376.  W^hcre  bonds  do  not  upon  their  face 
indicate  that  they  were  to  be  delivered  upon 
the  performance  of  certain  conditions,  but 
are  made  payable  unconditionally,  the  coun- 
ty is  estopped,  as  against  a  bona  fide  pur- 
chaser, to  deny  that  they  are  of  tlie  class 
which  might  have  been  delivered  at  once, 
and  without  going  through  the  hands  of 
the  state  treasurer  to  the  state  auditor,  and 
being  registered  and  certified  as  regularly 
and  legally  issued.  Lewis  v.  Barbour  Coun- 
ty, 105  U.  S,  739,  26:  993 

377.  Extension  of  time  to  complete,  and 
declaration  that  a  railroad  is  completed,  de- 
livery of  bonds,  and  acceptance  and  reten- 
tion of  stock  therefor,  by  a  county,  waives 
performance  within  the  agreed  time,  and 
estops  the  county  from  setting  up  failure 
to  perform.  Randolph  County  v.  Post,  93 
U.  S.  502,  23:  957 
Cited    in    Daviess    County    v.    Huidekoper,    98 

U.  8.  102,  25  L.  ed.  114— Wade  v.  Walnut, 
105  U.  8.  3,  26  L.  ed.  1028 — German  Sav. 
Bank  v.  Franklin  County,  128  U.  8.  543, 
32  L.  ed.  526,  9  Sup.  Ct  Rep.  159 — Newport 
News  V  Potter,  58  C.  C.  A.  495,  122  Fed. 
333 — Clark  v.  Rosedale,  70  Miss.  550,  12 
So.  600 — Read  v.  Benton  County,  10  Or. 
157 — Anderson  County  v.  Houston  &  G.  N. 
R.  Co.  52  Tex.  245. 

378.  Where  the  people  of  a  county  au- 
thorize their  corporate  or  political  represen- 
tatives to  treat  certain  outstanding  county 
obligations  as  properly  authorized  by  law, 
for  the  purpose  of  a  settlement  with  the 
holders,  and  the  settlement  has  been  made, 
all  contests  as  to  the  validity  of  the  ob- 
ligations are  ended.  Jasper  County  v.  Bal- 
lon, 103  U.  S.  745,  26:  422 
Distinguished   in    Buncombe   County   v.   Payne, 

123  N.  C.  489,  81  8.  E.  711. 

Cited  in  Graves  v.  Saline  County,  161  tJ.  8. 
371.  40  L.  ed.  737,  16  Sup.  Ct.  Rep.  526 — 
Chandler  v.  Attica,  18  Fed.  303 — Portland 
Sav.  Bank  v.  Evansvllle,  25  Fed.  391 — 
Brown  v.  Ingalls  Twp.  81  Fed.  487 — Huron 
V.  Second  Ward  Sav.  Bank,  49  L.R.A.  538, 
30  C.  C.  A.  41,  57  U.  8.  App.  593,  86  Fed. 
275 — Seward  County  v.  iBtna  L.  Ins.  Co.  3*2 
C.  C.  A.  587,  61  U.  S.  App.  41,  90  Fed.  224— 
Santa  Crua  v.  Waite.  39  C.  C.  A.  117,  98 
Fed.  398 — State  ex  rel.  Leese  v.  Wilkinson, 
20  Neb.  619,  31  N.  W.  376. 

379.  The  principle  of  estoppel  or  of  ratifi- 
cation cannot  be  applied  to  a  municipal 
corporation  as  to  bonds  issued  ultra  virea. 
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Parkersburg  v.  Brown,  106  U.  S.  487,  1  Sup. 

Ct.  Rep.  442,  27:  238 

Bissell  V.  Spring  Valley  Twp.  110  U.  S.  162, 
3  Sup.  Ct.  Rep.  555,  28:  105 

Dixon  County  v.  Field,  111  U.  S.  83,  4  Sup. 
Ct.  Rep.  315,  28:  360 

Cited  in  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Keo- 
kuk &  H.  Bridge  Co.  131  U.  S.  389,  33  L.  ed. 
163,  9  Sup.  Ct.  Rep.  770 — Cowdrey  v.  Can- 
eadea,  21  Blatchf.  353,  16  Fed.  534— Detroit 
V.  Detroit  City  R.  Co.  56  Fed.  903 — Clarke  v. 
Northampton,  57  C.  C.  A.  124,  120  Fed.  662 
— Equitable  Loan  &  Secur.  Co.  v.  Waring, 
117  Ga.  635,  62  L.R.A.  109,  97  Am.  St.  Rep. 
177,  44  S.  E.  320. 

380.  A  town  cannot  be  estopped  to  deny 
the  existence  of  a  law  under  which  its  bonds 
purport  to  have  been  issued.  South  Ottawa 
V.  Perkins,  94  U.  S.  260,  24:  154 

In  absence  of  recitals  In  bonds. 
See  also  infra,  503. 

381.  In  the  absence  of  recitals  in  county 
bonds  showing  compliance  with  the  provi- 
sions of  the  statutory  authority,  the  obligor 
is  not  estopped  from  denying  the  fact  of 
compliance  with  the  prescribed  conditions. 
Merchants  Exch.  Nat.  Bank  v.  Bergen  Coun- 
ty, 115  U.  S.  384,  6  Sup.  Ct.  Rep.  88, 

29:  430 
Cited  in  Coler  v.  Cleburne.  131  U.  S.  174,  33  L. 
ed.  160,  9  Sup.  Ct.  Rep.  720. 

382.  The  mere  fact  that  bonds  were  is- 
sued, where  they  contain  no  recitals  of 
the  circumstances  bringing  them  within  the 
limits  fixed  by  the  Constitution  or  statute, 
is  not  proof,  in  favor  of  a  bona  fide  holder, 
that  the  circumstances  existed  which  au- 
thorized them  to  be  issued.  Buchanan  v. 
Litchfield,  102  U.  S.  278,  26:  138 
Cited  In  Litchfield  v.  Ballou,  114  U.  S.  101,  29 

L.  ed.  133,  5  Sup.  Ct.  Rep.  820 — Hopper  v. 
Covlt^ton,  118  U.  S.  151,  30  L.  ed.  192,  6 
Sup.  Ct.  Rep.  1025 — iEtna  L.  Ins.  Co.  v. 
Mlddleport,  124  U.  S.  547,  31  L.  ed.  541, 
8  Sup.  Ct.  Rep.  625 — Merrill  v.  Montlcello, 
138  U.  S.  682,  34  L.  ed.  1073,  11  Sup.  Ct. 
Rep.  441 — Brenham  v.  German-American 
Bank,  144  U.  S.  188.  36  L.  ed.  396,  12 
Sup.  Ct.  Rep.  559 — Hedges  v.  Dixon  County, 
150  U.  S.  mo,  37  L.  ed.  1048,  14  Sup.  Ct. 
Rep.  71 — Citizens'  Sav.  &  L.  Asso.  v.  Perry 
County,  156  U.  S.  701,  39  L.  ed.  590,  15 
Sup.  Ct.  Rep.  547 — Evansvllle  ▼.  Dennett, 
161  U.  S.  442,  40  L.  ed.  763,  16  Sup.  Ct 
Rep.  613 — Hopper  v.  Covington,  10  Blss. 
490,  8  Fed.  779— Third  Nat.  Bank  v.  Har- 
rison, 3  McCrary.  322,  10  Fed.  248— Thomas 
V.  Lansing,  14  Fed.  627 — Morton  v.  Nevada, 
41  Fed.  586 — iEtna  L.  Ins.  Co.  v.  Lyon 
County,  44  Fed.  342 — Francis  v.  Howard 
County,  50  Fed.  .^5 — Cumins  v.  Lawrence 
County,  1  S.  D.  165,  46  N.  W.  182— Thomas 
v.  Burlington,  69  lown,  143,  28  N.  W.  480 
— State,  Read,  Prosecutor,  v.  x\tlantic  City, 
49  N.  J.  L.  563,  9  Atl.  759— Coler  v.  Santa 
Fe  County,  6  N.  M.  151,  27  Pac.  619— Wilkes 
County  V.  Call.  123  N.  C.  326,  44  L.R.A. 
258,  31   S.  E.  481. 

383.  Where  county  bonds  say  nothing 
whatever  as  to  any  compliance  with  the  re- 
quirements of  the  statute  in  respect  to 
which  the  oificers  of  the  county  were  au- 
thorized and  appointed  to  determine  and 
certify,  they  do  not  constitute  on  estoppel 


which  prevents  inquiry  into  the  alleged  in- 
validity of  the  bonds.  Carroll  County  v. 
Smith,  111  U.  S.  556,  4  Sup.  Ct.  Rep. '639. 

28:  517 
Cited  in  Lake  County  v.  Graham,  130  U.  S. 
681.  32  L.  ed.  1067,  9  Sup.  Ct.  Rep.  6.>4— 
Knox  County  v.  Ninth  Nat.  Bank,  147  V.  S 
99,  37  L.  ed.  96,  13  Sup.  Ct.  Rep.  267 — 
Gunnison  County  v.  E.  H.  Rollins  &  Sodh. 
173  U.  S.  268,  43  L.  ed.  696.  19  Sup.  Ct. 
Rep.  390 — Liebman  v.  San  Francisco,  24 
Fed.  711 — Moulton  v.  Evansvllle,  25  Fed. 
386 — Madison  County  v.  Priestly.  42  Fe  i. 
818 — Mercer  County  v.  Provident  Life  ft  T. 
Co.  19  C.  C.  A.  51,  43  U.  S.  App.  21.  72 
Fed.  630 — Pierre  v.  Dunscomb,  45  C.  C.  A. 
508,  106  Fed.  620^Flagg  v.  School  Dist. 
No.  70,  4  N.  D.  53,  25  L.R.A.  373,  58  N.  W. 
499. 

384.  A  municipality  is  not  estopped  to  a.< 
sert  the  invalidity  of  bonds  issued  without 
performance  of  essential  statutory  condi- 
tions precedent,  where  neither  reference  to 
such  statute  nor  recital  of  compliance  with 
its  terms  appears  in  the  bond.  German 
Sav.  Bank  v.  Franklin  Ooimty,  128  U.  S. 
526,  9  Sup.  Ct.  Rep.  159,  32:  519 
Cited  in  Cairo  v.  Zane,  149  U.  8.  141,   37   L. 

ed.  680,  13  Sup.  Ct.  Bep.  803 — Wesson  v. 
Saline  County.  20  C.  C.  A.  230,  34  U.  S. 
App.  680,  73  Fed.  920 — Mercer  Co.  v.  Provi- 
dent Life  &  T.  Co.  19  C.  C.  A.  51,  43  U.  S. 
App.  21,  72  Fed.  630. 

By  receipt  of  money  from  sale  of  boiid.s. 

See  also  supra,  369. 

385.  That  the  money  arising  from  the 
sale  of  town  bonds  was  paid  to  the  a^nt 
of  the  town  does  not  estop  the  town,  in  an 
action  on  the  bonds,  from  pleading  its  want 
of  authority  to  issue  them.  Whether  that 
would  be  a  circumstance  in  favor  of  th»- 
equitable  right  of  the  holders  of  the  bonds 
to  recover  from  the  town  the  money  which 
they  represent  is  not  decided.  Merrill  v. 
Monticello,  138  U.  S.  673,  11  Sup.  Ct.  Rep. 
441,  34:  1069 

By  retention  of  stock  for  which  bonds 
Issued  or  payment  of  Interest. 

386.  When  a  county  received  payment 
for  its  bonds  in  stock  of  a  railroad  com- 
pany to  which  it  had  subscribed,  which  it 
continues  to  hold,  and  has  paid  interest 
on  such  bonds  for  several  years,  it  is  es- 
topped, as  against  a  bona  fide  holder  there- 
of, from  repudiating  the  acts  of  its  agents 
in  issuing  the  bonds.  Ray  County  v.  Van 
sycle,  96  U.  S.  675,  24:800 
Pendleton  County  v.  Amy,  13  Wall.   297. 

20:  579 
Cited  In  Randolph  County  v.  Post,  93  T*.  S. 
513,  23  L.  ed.  930 — leaven  worth  County 
V.  Barnes,  94  U.  S.  73,  24  L.  ed.  64 — 
Johnson  County  v.  January,  94  U.  S.  20d, 
24  L.  ed.  112— South  Ottawa  v.  Perkins,  94 
V.  8.  262.  24  L.  ed.  156 — Orleans  v.  Piatt. 
99  U.  S.  682,  25  L.  ed.  40&— Pompton  Twi>. 
V.  Cooper  Union,  101  U.  8.  203.  25  L.  ed. 
805 — Provident  IJfe  &  T.  Co.  r.  Mercer 
County.  170  U.  S.  601.  42  L.  ed.  1160,  18 
Sup.  Ct.  Rep.  788— Eakin  v.  St.  Ix)uls,  K. 
C.  &  N.  R.  Co.  3  Cent.  L.  J.  O.'i?.  Fed.  Ca«. 
No.  4,236 — Green  v.  Dyereburg,  2  FIlpp.  501, 
Fed.  Cas.  No.  5,756— Ixjwls  v.  Shrereport, 
3  Woods,  214,   Fed.  Cas.  No.  8,831— McKse 
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T.  Vernon  County,  3  Dill.  211,  Fed.  Cas. 
8.851— Whiting  v.  Totter,  18  Blatchf.  180.  L' 
Fed.  531— Irwin  v.  Ontario,  18  Blatchf.  272. 
S  Fed.  62— Flynn  v.  Edwards,  36  Fed.  879 
— National  L.  Ins.  Co.  v.  Board  of  Educa- 
tion, 10  C.  C.  A.  651,  27  U.  8.  App.  244, 
62  Fed.  792 — Hughes  County  v.  Livingston. 
43  C.  C.  A.  549,  104  Fed.  313— Clarke  v. 
Northampton,  105  Fed.  314 — Independent 
School  District  t.  Rew,  55  L.R.A.  371,  49 
C.  C.  A.  205,  111  Fed.  8— Wetaell  v.  Padu- 
cah,  117  Fed.  655 — Brown  v.  Bon  Homme 
County,  1  S.  D.  283,  46  N.  W.  173— Noyes 
y.  Inland  &  8.  C.  Co.  MacArth  &  M.  11 — 
Floyd  County  v.  Shorter.  50  Ga.  508 — Iowa 
Railroad  Land  Co.  v.  Carroll  County,  39 
Iowa,  167 — McPherson  v.  Foster  Bros.  43 
Iowa,  69,  22  Am.  Rep.  215 — Lewis  v.  Bour- 
bon County,  12  Kan.  209 — Atchison,  T.  & 
8.  F.  R.  Co.  V.  Fletcher,  35  Kan.  250,  10 
Pac.  596 — State  v.  (^linton,  28  La.  Ann. 
400— State  ex  rel.  Moore  v.  New  Orleans, 
32  La.  Ann.  745 — Rose  v.  Baltimore,  51  Md. 
272,  34  Am.  Rep.  307 — Hawkins  v.  Carroll 
County,  50  Miss.  764 — Singer  v.  St.  Louis, 
K.  C.  &  N.  R.  Co.  6  Mo.  App.  433 — Calhoun 
V.  Delhi  &  M.  R.  Co.  64  How.  Pr.  310— 
Calhoun  v.  Delhi  &  M.  R.  Co.  28  Hun,  400 
— Mitchell  V.  Strough,  35  Hun,  90 — Lyons  v. 
Chamberlain,  89  N.  Y.  587— Walker  v.  State, 
12  8.  C.  246— State  ex  rel.  Ross.  v.  Anderson 
County,  8  Baxt.  258 — Loulsyllle  &  N.  R.  Co. 
V.  State.  8  Helsk.  788 — Noel  Young  Bond  & 
Stock  Co.  V.  Mitchell  County,  21  Tex.  Civ. 
App.  646,  54  S.  W.  284— Bennington  v.  Park, 
50  Vt.  209. 

387.  The  payment  by  a  municipal  corpo- 
ration of  an  in.stalment  of  interest  upon 
bonds  held  to  be  void  because  issued  in  aid 
of  a  private  enterprise  works  no  estoppel. 
Citizens'  Sav.  &  L.  Asso.  v.  Topeka,  20 
Wall.  655.  22:455 
Distinguiahed  in   Neely  ▼.   Yorkvllle,   10   S.   C. 

N.  8.  151. 

Cited  in  Doon  y.  Cummins.  142  U.  S.  376,  35 
L.  ed.  1048,  12  Sup.  Ct.  Rep.  220— Green 
y.  Dyersburg,  2  F'lipp.  500,  Fed.  Cas.  No. 
5.756 — Lewis  v.  Shreveport,  3  Woods,  214, 
Fed.  Cas.  No.  8.331— Mather  y.  Ottawa,  114 
111.  665,  3  N.  E.  216-Pana  y.  Lipplncott.  2 
111.  App.  477— laporte  v.  Gamewell  Fire 
Alarm  Teleg.  Co.  14iJ  Ind.  476,  ,S3  L.R.A.  600, 
58  Am.  St.  Rop.  :i.".n.  45  N.  E.  588— McPherson 
y.  Foster  Bros.  43  Iowa,  69.  22  Am.  Rep.  215 — 
Plumb  V.  Grand  Rapids,  81  Mich.  394,  4i:r^N. 
W.  1024- Hawkins  y.  Carroll  County,  50 
Miss.  766 — Buncoml>e  County  v.  Payne,  123 
N.  C.  489,  31  N.  E.  711- Municipal  Security 
Co.  y.  Baker  County,  ,33  Or.  353,  54  Pac. 
174 — Pittsburg.  W.  &  K.  R.  Co.  y.  Ben  wood 
Iron  Works,  31  W.  Va.  734,  2  L.R.A.  690,  8 
8.  E.  453. 

2,  By  Becitala. 

By  Official   Certificate,  see  supra,  363-367. 
Estoppel  in  Absence  of  Recitals,  see  supra, 

381-384. 
Notice  of  Infirmities  by,  see  infra,  493,  494. 
See  also  infra,  518. 

388.  Where  bonds  of  a  county  on  their 
face  import  a  compliance  with  the  law  under 
which  they  were  issued,  the  purchasers  of 
tliem  are  not  bound  to  look  further  for  evi- 
dence of  a  compliance  with  the  conditions 
annexed  to  the  grant  of  power  to  issue 
them;  and  the  county  is  e.stopped  to  deny, 
as  against  bona  fide  purchasers,  that  such 


conditions  have  been  complied  with.  Knox 
County  V.  Aspinwall,  21  How.  539,  16:  208 
Moran  v.  Miami  County,  2  Black,   722. 

17:  342 
Douglas  County  v.  Bolles,  94  U.  S.  104, 

24:46 
Knox  County  v.  Wallace,  21  How.  546, 

16:211 
Mercer  County  v.  Hackett,  1  Wall.  83, 

17:  548 
r^med  V.  Burlington,  4  Wall.  275,     18:  353 
Coloma  V.  Eaves,  92  U.  S.  484.       23:  579 
Moultrie   County   v.   Rockingham  Ten-Cent 
Sav.  Bank,  92  U.  S.  631,  23:  631 

Humboldt  Twp.  v.  Long,  92  U.  S.  642, 

23:  752 
Marion  County  v.  Clark,  94  U.  S.  278, 

24:59 
Johnson  County  v.  January,  94  U.  S.  202, 

24:  110 
San  Antonio  v.  MehafTv,  96  U.  S.  312, 

24:  816 
Warren  County  v.  Marcv,  97  U.  S.  96, 

24:  977 

Nauvoo  V.  Hitter,  97  U.  S.  389,     24:  1050 

Pompton  Twp.  v.  Cooper  Union,  101  U.  S. 

196,  25:803 

Buchanan  v.  Litchfield,  102  U.  S.  278, 

26:  138 
Walnut  v.  Wade,  103  U.  S.  683,  26:  526 
Moultrie  County  v.  Fairfield,  105  U.  S.  370, 

26:  945 

American  L.  Ins.  Co.  v.  Bruce,  105  U.   S. 

328,  26:  1121 

Nortliern   Nat,   Bank   v.   Porter   Twp.    110 

U.  S.  608.  4  Sup.  Ct.  Rep.  254,      28:  258 

Cass  County  v.  Johnston,  95  U.  S.  360, 

24:  416 
Marcy   v.   Oswego  Twp.   92   U.   S.   637, 

23:748 
Bonham  v.  Needles,  103  U.  S.  648,  26:  451 
Harter  Twp.  v.  Kernochan,  103  U.  S.  562, 

26:411 

Clay   County   v.   Society   for   Savings,   104 

U.  S.  579,,  26:856 

Limited   In    Hurt   y.    Hamilton,    25   Kan.   79 — 

Wilkes  County  v.  Call,  123  N.  C.  319,  44  L. 

R.A.  25.5,  31  8.  E.  481. 

Distinguinhcd  In   Citizens'    Say.  &   L.   Asso.   y. 
Perry  County,  15G  U.  S.  702,  39  L.  ed.  590, 

15  Sup.  Ct.  Rep.  547 — Smith  y.  Ontario,  15 
Blatchf.  270,  Fed.  Cas.  No.  13,085 — Stewart 
y.  Lanslnj;,  15  Blatchf.  287,  Fed.  Cas.  N<». 
13.432 — Francis  y.  Howard  County,  50  Fed. 
57 — Lewis  v.  Bourhon  County,  12  Kan.  200 
— atelnes  v.  Franklin  County,  48  Mo.  182, 
8  Am.  Rep.  87— State  ex  rel.  Phillips  y. 
School  DIst.  No.  9,  10  Neb.  549.  7  N.  W. 
315 — Broadway  Sav.  Inst.  y.  Pelham,  83 
Hun.  100,  31  N.  Y.  Supp.  402 — Johnson  City 
V.  Charleston,  C.  &  C.  R.  Co.  100  Tenn.  147, 
44  S.  W.  670— Veeder  y.  Lima.  19  Wis.  293. 

Criticized  in  Hamlin  y.  Meadyllle,  6  Neb.  235. 

Cited  in  Amey  v.  Allegheny  City,  24  How.  375, 

16  L.  ed.  618 — Moran  v.  Miami  County,  2 
Black,  724,  17  L.  ed.  344 — Mercer  County  y. 
Hacket,  1  Wall.  93,  17  L.  ed.  649 — Gelpcke 
V.  Dubuque.  1  Wall.  203,  17  L.  ed.  525— 
Meyer  y.  Muscatine.  1  Wall.  39.3,  17  L.  ed. 
507— Rogers  y.  Burlington,  3  Wall.  667,  IK 
L.  ed.  84 — Lamed  v.  Burlington.  4  Wall. 
276,  IS  L.  ed.  3.'»3 — Marshall  County  v. 
Schonck,  6  Wall.  783,  18  L.  ed.  559 — Dayeu- 
port  y.   Lord    (Davenport  y.   United  States) 
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9  Wall.  414,  19  L.  ed.  707— Merchants'  Nat. 
Bank  y.  State  Nat.  Bank,  10  Wall.  645,  19 
L.  ed.  1018 — Smith  v.  Sac  County,  11  Wall. 
150,  20  L.  ed.  105 — Pendleton  County  v. 
Amy,  13  Wall.  805,  20  L.  ed.  580 — Lexington 
▼.  Butler,  14  Wall.  296,  20  L.  ed.  813 — 
Orand  Chute  v.  Winegar,  15  Wall.  371,  21 
L.  ed.  173— Kenicott  v.  Wayne  County,  16 
Wall.  465,  21  L.  ed.  320 — St.  Joseph  Twp. 
V.  Rogers,  16  Wall.  665,  21  L.  ed.  338— 
Coloma  y.  Kayes.  92  U.  8.  490,  23  L.  ed.  581 
— Venice  v.  Murdock.  92  U.  S.  499,  23  L.  ed. 
684— Humboldt  Twp.  y.  Long,  92  U.  S.  640, 

23  L.  ed.  755— Randolph  County  v.  Post,  93 
U.  S.  514.  23  L.  ed.  959 — Douglas  County  y. 
Holies,  94  U.  S.  108,  24  L.  ed.  47 — Johnson 
County  y.  January,  94  U.  S.  206,  24  L.  ed. 
112— South  Ottawa  y.  Perkins.  94  U.  S.  202. 

24  L.  ed.  156 — Marlon  County  y.  Clark,  94 
U.  8.  284,  24  L.  ed.  61 — ^Rock  Creek  Twp.  y. 
Stiong,  96  V.  8.  277,  24  L.  ed.  816— San 
Antonio  y.  Mehaffy.  96  U.  8.  314,  24  L.  ed. 
817— Warren  County  v.  Marcy,  97  U.  8.  104, 

24  L,  ed.  980 — Dayiess  County  y.  Huldekoper, 
98  II.  S.  102,  25  L.  ed.  114 — Calhoun  County 
y.  Galbraith,  99  U.  S.  218,  25  L.  ed.  411— 
Wilson  y.  Salamanca  Twp.  99  U.  8.  504,  25 
L.  ed.  331 — Orleans  y.  Piatt,  99  U.  8.  682, 

25  L.  ed.  406 — Lyons  y.  Munson,  99  U.  8. 
686,  25  L.  ed.  451 — Pompton  Twp.  v.  Cooper 
Union,  101  U.  8.  204,  26  L.  ed.  80? — Buchan- 
an y.  Litchfield,  102  U.  8.  290,  26  L.  ed.  140 
— Bonham  y.  Needles.  103  U.  8.  651,  26  L. 
ed.  452— Walnut  y.  Wade,  103  U.  S.  695,  26 
L.  ed.   530— Ohio  y.   Prank,   103  U.   8.  697, 

26  L.  ed.  531 — Clay  County  y.  Society  for 
Sayings,  104  U.  8.  686.  26  L.  ed.  859— Moul- 
trie County  y.  Fairchild,  105  U.  8.  374.  26 
L.  ed.  947 — Independent  School  District  y. 
Stone,  106  U.  8.  186,  27  L.  ed.  91,  1  Sup. 
Ct  Rep.  84— Pana  y.  Bowler,  107  U.  8.  540. 

27  L.  ed.  428,  2  Sup.  Ct.  Rep.  704 — Sayan- 
nah  y.  Kelly,  108  U.  8.  191.  27  L.  ed.  698, 
2  Sup.  Ct.  Rep.  468 — Bernards  Twp.  y.  Steb- 
bins.  109  U.  8.  356,  27  L.  ed.  962,  3  Sup. 
Ct.  Rep.  252 — Sherman  County  y.  SImonds, 

109  U.  8.  737,  27  L.  ed.  1094,  3  Sup.  Ct. 
Rep.  502 — ^Northern  Nat.  Bank  v.  Porter 
Twp.  110  U.  S.  616,  28  L.  ed.  261,  4  Sup. 
Ct.   Rep.    254— Dallas   County    y.    McKenzle. 

110  U.  8.  687,  28  L.  ed.  286,  4  Sup.  Ct.  Rep. 
184— Dixon   County  v.   Field,   111   U.   S.   94, 

28  L.  ed.  364,  4  Sup.  Ct.  Rep.  315 — CarroU 
County  y.  Smith,  111  U.  S.  562,  28  L.  ed. 
519,  4  Sup.  Ct.  Rep.  539 — Grenada  County 
y.  Brogden  (Grenada  County  y.  Brown)  112 
U.  8.  267,  28  L.  ed.  706,  5  Sup.  Ct.  Rep. 
125 — ^Anderson  County  y.  Beal,  113  U.  S. 
239,  28  L.  ed.  970.  5  Sup.  Ct.  Rep.  433— 
Merchants'  Bxch.  Nat.  Bank  y.  Bergen  Coun- 
ty, 115  U.  8.  391,  29  L.  ed.  432,  6  Sup.  Ct. 
Rep.  88 — Oregon  v.  Jennings,  119  U.  S.  93, 
30  L.  ed.  330,  7  Sup.  Ct.  Rep.  124 — Crow  v. 
Oxford  Twp.  119  U.  8.  223,  30  L.  ed.  390, 
7  Sup.  Ct.  Rep.  180 — Enfleld  y.  Jordan,  119 
U.  S.  692.  30  L.  ed.  529,  7  Sup.  Ct.  Rep.  358 
— German  Say.  Bank  v.  Franklin  County, 
128  U.  8.  541,  32  L.  ed.  525.  9  Sup.  Ct.  Rep. 
159 — coler  v.  Cleburne,  131  U.  8.  174,  33 
L.  ed.  150,  9  Sup.  Ct.  Rep.  720 — Borah  y. 
Wilson,  140  U.  8.  48,  85  L.  ed.  339,  11  Sup. 
Ct.  Rep.  600 — Chaffee  County  v.  Potter,  142 
U.  8.  364,  36  L.  ed.  1043.  12  Sup.  Ct.  Rep. 
216 — Nesbtt  y.  Independent  District,  144  II. 
8.  617,  36  L.  ed.  565,  12  Sup.  Ct.  Rep.  746 
— Barnett  y.  Denlson.  146  IT.  S.  139.  36  L. 
ed.  653.  12  Sup.  Ct.  Rep.  819 — ^Knox  County 
y.  Ninth  Nat.  Bank,  147  U.  8,  95.  37  L.  ed. 
95,  13  Sup.  Ct.  Rep.  267— Sutllff  y.  Lake 
County.  147  U.  8.  235.  87  L.  ed.  149,  13  Sup. 
Ct.  Rep.  318— Board  of  Education  v.  DeKay, 
148  U.  S.  596.  37  L.  ed.  575,  13  Sup.  Ct  I 
Rep.  706 — Citizens'  Say.  &  L.  Asso.  y.  Perry 


County.  156  U.  S.  712,  39  L.  ed.  594,  19  Sop. 
Ct.  Rep.  547 — Andes  y.  Ely,  168  U.  8.  323. 
39  L.  ed.  1002.  15  Sup.  Ct.  Rep.  954 — Brmns- 
yiUe  y.  Dennett.  161  U.  8.  443,  40  L.  ed. 
763.  16  Sup.  Ct.  Rep.  613 — ^Provident  Ltfe 
&  T.  Co.  y.  Mercer  County,  170  U.  S.  601.  42 
L.  ed.  1160,  IS  Sup.  Ct.  Rep.  788 — Gunnison 
County  y.  E.  H.  Rollins  &  Sons,  173  U.  8. 
263,  43  L.  ed.  694,  19  Sup.  Ct.  Rep.  390 — 
Loulsyllle,  N.  A.  &  C.  R.  Co.  y.  liOulsyflle 
Trust  Co.  174  U.  8.  574.  43  L.  ed.  1091.  19 
Sup.  Ct.  Rep.  817— Walte  v.  Santa  Crux.  184 
U.  8.  318.  46  L.  ed.  564,  22  Sup.  Ct.  Rep. 
327 — ^Tulare  Irrig.  District  y.  Shepard,  186 
U.  8.  20.  46  L.  ed.  782,  22  Sup.  Ct.  Rep.  531 
— Stanly  County  y.  Coler,  190  U.  8.  450.  47 
L.  ed.  1184,  28  Sup.  Ct.  Rep.  811 — Ayery 
y.  Sprlngport,  14  Blatchf.  273.  Fed.  Cas.  No. 
676— Carpenter  y.  Buena  Vista  County.  5 
Dill.  660,  Fed.  Cas.  No.  2.429— Chicago.  B. 
&  Q.  R.  Co.  y.  Otoe  County.  1  Dill  342.  Fed. 
Cas.  No.  2,667— Cooke  y.  United  States.  12 
Blatchf.  60,  Fed.  Cas.  No.  3.178 — Darlington 
y.  LaClede  County,  4  Dill.  206,  Fed.  Cas.  No 
3,577 — Green  y.  Dyersburg.  2  Fllpp.  501, 
Fed.  Cas.  No.  6.756 — Huldekoper  y.  Buchan 
an  County,  8  Dill.  180.  Fed.  Cas.  No.  6.84  7 
— Lewis  V.  Shreyeport,  3  Woods,  215,  Fed. 
Cas.  No.  8,331 — Memphis  y.  Brown,  1  Fllpp. 
196,  Fed.  Cas.  No.  9.41G— Miller  y.  Berlin. 
13  Blatchf .  247.  Fed.  Cas.  No.  9..'>62— Mllner 
y.  Pensacola.  2  Woods,  637.  Fed.  Cas.  No. 
9,619 — Phelps  y.  Lewlston.  16  Blatchf.  151. 
Fed.  Cas.  No.  11.076 — Smith  y.  Ontario,  !.•» 
Blatchf.  269.  Fed.  Cas.  No.  13.085— Smith 
y.  Tallapoosa  County,  2  Woods.  577.  Fed. 
Cas.  No.  13.113 — Stewart  y.  Lansing.  15 
Blatchf.  287.  Fed.  Cas.  No.  18.432— Talcott 
y.  Pino  Groye  Twp.  1  Fllpp.  133.  Fed.  Caa. 
No.  13,736 — Woodward  y.  Calhoun  County. 
2  Cent.  L.  J.  399,  Fed.  Cas.  No.  18.002 — 
Toung  y.  Montgomery  &  E.  R.  Co.  2  Woods, 
616.  Fed.  Cas.  No.  18,166 — Irwin  y.  Ontario. 
18  Blatchf.  269,  3  Fed.  58— First  Nat.  Bank 
V.  Wolcott,  19  Blatchf.  371.  7  Fed.  892 — 
Hopper  y.  Coyington,  10  Blss.  400.  8  Fed. 
779 — Carrier  y.  Shawangunk.  20  Blatchf. 
310,  10  Fed.  223— Whiting  y.  Wellington.  10 
Fed.  813 — Chosen  Freeholders  y.  Merchants' 
Bxch.  Nat.  Bank.  12  Fed.  74.'S — ^Rlch  y. 
Ments,  21  Blatchf.  496,  38  Fed.  55— Chand- 
ler y.  Attica.  21  Blatchf.  505.  18  Fed.  304 — 
Kelly  y.  Milan,  21  Fed.  861— Mobile  Say. 
Bank  y.  Oktibbeha  County.  24  Fed.  112 — 
Bates  y.  Independent  School  District,  2R 
Fed.  196 — Moulton  y.  Eyansyllle.  25  Fed. 
386 — Dorian  y.  Shreyeport.  28  Fed.  2»0 — 
Potter  y.  Chaffee  County.  83  Fed.  615— 
Lewis  y.  Comanche  County.  35  Fed.  347  — 
Ninth  Nat.  Bank  y.  Knox  County.  37  Fed 
78 — National  Bank  y.  Grenada.  41  Fed.  93 
— National  Bank  y.  Grenada.  44  Fed.  266 — 
Sutllff  y.  Lake  County,  47  Fed.  108— NaUon- 
al  Bank  y.  Granada.  48  Fed.  279 — Francis 
y.  Howard  County.  60  Fed.  57 — Washington 
Twp.  y.  Coler.  2  C.  C.  A.  275,  4  U  8.  App. 
622,  51  Fed.  365 — Francis  y.  Howard  Coun- 
ty, 4  C.  C.  A.  481,  13  U.  S.  App.  126.  54 
Fed.  488 — Coffin  y.  Kearney  County,  6  C.  C 
A.  294.  12  V.  8.  App.  562.  67  Fed.  14»— 
Cadillac  y.  Woonsocket  Inst,  for  Sayings.  7 
C.  C.  A.  678.  16  U.  S.  App.  545,  58  Fed.  940 
— Ashley  y.  Presque  Isle  County.  8  C.  O.  A. 
466,  16  U.  8.  App.  656.  60  Fed.  67— Swan 
y.  Arkansas  City.  61  Fed.  479 — DenlsOB  y. 
Columbus.  62  Fed.  778 — National  L.  Ins.  Co. 
y.  Board  of  Education,  10  C.  C.  A.  659.  27 
U.  S.  App.  244.  62  Fed.  790— West  Plains 
Twp.  y.  Sage,  16  C.  C.  A.  564,  32  U.  8. 
App.  725,  60  Fed.  953 — ^Mercer  County  t. 
Proyident  Life  ft  T.  Co.  19  C.  C.  A.  50.  43 
U.  8.  App.  21.  72  Fed.  629— Howard  y. 
Kiowa    County.     73    Fed     408— Weason    ▼. 
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Saline  County,  20  C.  C  A.  229,  84  U.  S. 
App.  680,  73  Fed.  920 — Louisville  Trust  Co. 
y.  Louisville.  N.  A.  &  C.  R.  Co.  22  C.  C  A. 
412,  43  U.  S.  App.  550,  75  Fed.  466— Second 
Ward  Sav.  Bank  v.  Huron,  80  Fed.  662 — 
Dudley  v.  Lake  County,  26  C.  C.  A.  85,  40 
U.  S.  App.  330,  80  Fed.  675 — Brown  v.  In- 
galls  Twp.  81  Fed.  487— Chilton  v.  OrattOD, 
82  Fed.  878 — Rathbone  v.  Kiowa  County,  27 
C.  C.  A.  483.  49  U.  S.  App.  577,  83  Fed.  131 
— ^Huron  v.  Second  Ward  Sav.  Bank,  49  L. 
R.A.  540,  30  C.  C.  A.  45,  57  U.  S.  App.  593, 
86  Fed.  279 — South  St.  Paul  y.  Lamprecht 
Bros.  Co.  31  C.  C.  A.  589,  60  U.  S.  App.  78, 

88  Fed.  453 — Cronln  v.  Patrick  County,  4 
Hughes.  529,  89  Fed.  81 — Walte  v.  SanU 
Crus,  89  Fed.  635— D'Esterre  v.  Brooklyn, 
90  Fed.  589 — Shepard  v.  Tulare  Trrlg.  Dis- 
trict. 04  Fed.  6 — Greenburg  v.  International 
Trust  Co.  30  C.  C.  A.  475,  94  Fed.  759— 
Lake  County  y.  Sutllff,  88  C.  C.  A.  169.  97 
Fed.  273- -Santa  Cruz  v.  Walte,  89  C.  C.  A. 
115,   08   Fed.   896^We8son    v.    Mt.    Vernon, 

89  C.  C.  A.  306,  98  Fed.  809— Miller  y.  Per- 
rls  Irrlg.  District,  99  Fed.  145 — Rondot  v. 
Rogers  Twp.  39  C.  C.  A.  473,  99  Fed.  213 — 
Pickens  Twp.  v.  Post,  41  C.  C.  A.  8,  99  Fed. 
661— Cowley  County  v.  Heed,  41  C.  C.  A. 
669,  101  Fed.  769 — ^Hughes  County  v.  Liv- 
ingston, 43  C.  C.  A.  549,  104  Fed.  318— 
Clapp  y.  Otoe  County,  45  C.  C.  A.  587,  104 
Fed.  481— D'Esterre  y.  New  York,  44  C.  C. 
A.  80,  104  Fed.  610 — Hicks  v.  Cleveland,  45 
C.  C.  A.  432,  106  Fed.  463 — Amsden  v. 
United  States,  111  Fed.  8 — Independent 
School  District  v.  Rew,  55  L.R.A.  871,  49  C. 
C.  A.  204.  Ill  Fed.  8 — Stanly  County  y. 
Coler,  51  C.  C.  A.  380,  113  Fed.  706 — Kear- 
ney V.  Woodruff,  58  C.  C.  A.  122,  115  Fed. 
95— Keith  County  v.  Citlsens'  Sav.  &  L.  As8«>. 
53  C.  C.  A.  532,  116  Fed.  20— Municipal 
Trust  Co.  y.  Johnson  City,  33  C.  C.  A.  186, 

116  Fed.  466 — Fairfield  v.  Rural  Independ- 
ent School  District,  54  C.  C.  A.  348,  116  Fed. 
844 — Beatrice  v.  Edminson,  54  C.  C.  A.  606, 

117  Fed.  432 — Wetzell  v.  Paducah,  117  Fed. 
664 — Fernald  v.  Gilman,  123  Fed.  800— 
Henderson  County  v.  Travelers*  Ins.  Co.  63 

C.  C.  A.  474,  128  Fed.  824 — ^Wetumpka  v. 
Wetumpka  Wharf  Co.  63  Ala.  627 — State  v. 
Montgomery,  74  Ala.  281 — Spence  v.  Mobile 
&  M.  R.  Co.  79  Ala.  587— Meyer  v.  Brown, 
65  Cal.  601,  4  Pac.  625 — Watson  v.  Sutro, 
86  Cal.  524,  24  Pac.  172 — Skinner  v.  Santa 
Rosa,  107  Cal.  475,  29  L.R.A.  522,  40  Pac. 
742 — Society  for  Savings  v.  New  I»ndon,  29 
Conn.  193 — American  Button-Hole  &  Over- 
seaming  Sewing  Mach.  Co.  v.  Moore,  2  Dak. 
292,  8  N.  W.  131 — Dartmouth  Sav,  Bank  v. 
School  Dlsts.  Nos.  6  &  31,  6  Dak.  343,  43  N. 
yf^  822 — Coler  v.  Dwight  School  Twp.  3  N. 

D.  259,  28  L.R.A.  653,  55  N.  W.  587 — Flagg 
y.  School  Dist.  No.  70,  4  N.  D.  45.  25  L.R. 
A.  870,  58  N.  W.  499— Storey  v.  Murphy.  9 
N.  D.  123,  81  N.  W.  23 — Brown  v.  Bon 
Homme  County,  1  S.  D.  229,  46  N.  W.  173— 
Coler  v.  Rhoda  School  Twp.  6  8.  D.  653,  63 
N.  W.  158 — Wilson  v.  Board  of  Education, 
12  8.  D.  556,  81  N.  W.  952— National  L. 
Ins.  Co.  V.  Mead.  13  8.  D.  45,  48  L.R.A.  787, 
82  N.  W.  78 — Columbia  County  v.  King,  13 
Fla.  467 — Jefferson  County  v.  Lewis,  20  Fla. 
989— Black  v.  Cohen,  52  Ga.  629— Clark  v. 
Des  Moines,  19  Iowa,  217.  87  Am.  Dec.  423 
— Chamberlain  v.  Burlington,  19  Iowa,  405 
— Koehler  v.  Hill,  60  Iowa.  578,  14  N.  W. 
788 — ^Iklarlon  Water  Co.  v.  Marlon,  121  Iowa, 
822,  96  N.  W.  88.*% — Marshall  County  v.  Cook, 
88  111.  55,  87  Am.  Dec.  282— Bolton  v.  Board 
of  Education,  1  HI.  App.  200— Board  of 
Education  v.  Taft.  7  111.  App.  o7.5— New  Al- 
bany, L.  &  C.  P.  R.  Co.  V.  Smith.  23  Ind. 
S64— Mt.    Vernon   v.   Uovey,   52   Ind.   567 — 


Madison  y.  Smith,  88  Ind.  513 — LenvenwoMh 
County  y.  Miller,  7  Kan.  506,  12  Am.  Rep. 
425 — Wyandotte  &  K.  C.  Bridge  Co.  v.  Wyan- 
dotte County,  10  Kan.  829 — Lewis  v.  Bour- 
bon County,  12  Kan.  209 — Hays  v.  Hill,  17 
Kan.  862 — ^Tnrner  y.  Woodson  County,  27 
Kan.  816 — Atchison,  T.  ft  S.  F.  R.  Co.  v. 
Fletcher,  35  Kan.  248,  10  Pac.  596— State 
ex  rel.  Robb  v.  Kiowa  County,  39  Kan.  659, 
7  Am.  St.  Rep.  569,  19  Pac.  925 — Brown  v. 
Milliken,  42  Kan.  776,  23  Pac.  167— State  v. 
Wichita  County,  62  Kan.  501,  64  Pac.  45— 
South  Hutchinson  v.  Bamum,  63  Kan.  875, 
66  Pac  1035— Faulkensteln  Twp.  v.  Fitch,  2 
Kan.  App.  209,  43  Pac.  276 — Eminence  v. 
Orasser,  81  Ky.  66 — State  v.  Clinton,  28  La. 
Ann.  400 — Portage  County  v.  Wisconsin  C. 
R.  Co.  121  Mass.  470 — Com.  v.  Reading  Sav. 
Bank,  137  Mass.  441— ^Prince  v.  Crocker,  166 
Mass.  360,  32  L.R.A.  612,  44  N.  E.  446— 
Rose  V.  Baltimore,  51  Md.  272,  34  Am.  Rep. 
307 — Demlng  v.  Houlton,  64  Me.  262,  18  Am. 
Rep.  253 — Lane  v.  Embden,  72  Me.  362 — 
Shurtleff  v.  Wiscasset,  74  Me.  187 — Barrett 
V.  County  Court,  44  Mo.  202 — Steines  v. 
Franklin  County,  48  Mo.  182,  8  Am.  Rep.  87 
— State  use  of  Neal  v.  Saline  County  Court, 
48  Mo.  393,  8  Am.  Rep.  108 — Smith  v.  Clark 
County,  54  Mo.  72 — Catron  v.  La  Fayette 
County,  106  Mo.  670,  17  8.  W.  577— State 
ex  rel.  KloU  v.  Ross,  118  Mo.  73,  23  8.  W. 
196 — Harrington  v.  Plainvlew,  27  Minn.  226, 
6  N.  W.  777 — Fulton  v.  Riverton,  42  Minn. 
897,  44  N.  W.  257— Hawkins  v.  Carroll 
County,  50  Miss.  764 — Cutler  y.  Madison 
County,  56  Miss.  120 — Woodruff  v.  Okolona, 
57  Miss.  809 — Madison  County  y.  Brown,  67 
Miss.  696,  7  So.  516 — Heard  v.  Calhoun 
School  District,  45  Mo.  App.  668 — State  ex 
rel.  Kimball  v.  School  DIst  No.  4.  13  Neb. 
87,  12  N.  W.  812— Rich  y.  Brrol,  51  N.  H. 
860 — Mutual  Ben.  L.  Ins.  Co.  v.  Elisabeth, 
42  N.  J.  L.  245 — Coler  v.  Santa  Fe  County, 
6  N.  M.  122,  27  Pac.  619 — Lawrence  v.  Geb- 
hard,  41  Barb.  585— Connecticut  Mut.  L. 
Ins.  Co.  y.  Cleveland  C.  &  C.  R.  Cos.  26  How. 
Pr.  242 — Hardenbergh  v.  Van  Keuren,  16 
Hun,  25 — Dodge  v.  Platte  County,  16  Hun, 
290 — Grand  Rapids  &  I.  R.  Co.  v.  Sanders, 
17  Hun,  554 — Cagwin  v.  Hancock,  22  Hun, 
205 — Gifford  v.  White  Plains,  25  Hun,  60i> 
— Elsworth  v.  St.  Louis,  A.  &  T.  H.  R.  Co. 
33  Hun,  9 — Broadway  Sav.  Inst.  v.  Pelham, 
83  Hun,  100,  31  N.  T.  Supp.  402 — Ontario 
V.  Union  Bank,  21  Misc.  773,  47  N.  Y.  Supp. 
927 — Citisens'  Sav.  Bank  v.  Greenburg,  31 
Misc.  431.  65  N.  Y.  Supp.  554 — Moore  v.  New 
York.  73  N.  Y.  246.  29  Am.  Rep.  134— Dodge 
V.  Platte  County,  82  N.  Y.  230— Lyons  v. 
Chamberlain,  89  N.  Y.  587— Ellsworth  v.  St. 
Louis,  A  &  F.  H.  R.  Co.  98  N.  Y.  557— Al- 
vord  V.  Syracuse  Nat.  Bank,  98  N.  Y.  608 — 
Belo  v.  Forsythe  County,  76  N.  C.  494 — 
Bank  of  Statesville  v.  StatesviUe,  84  N.  C. 
174 — Claybrook  v.  Rockingham  County,  114 
N.  C.  461,  19  S.  E.  593— Union  Bank  v.  Ox- 
ford, 119  N.  C.  229,  34  L.R.A.  491,  25  8.  E. 
966 — Wilkes  County  v.  Call,  123  N.  C.  312, 
44  L.R.A.  255.  31  8.  E.  481— State  ex  rel. 
Robertson  v.  Board  of  Education,  27  Ohio 
St.  97 — state  v.  Fayette  County,  37  Ohio  St. 
531 — Klawath  Falls  v.  Sachs.  36  Or.  343. 
76  Am.  St.  Rep.  501.  57  Pac.  329 — Bancroft 
V.  Haines,  81  W.  N.  C.  250 — ^Wllllamspoft 
V.  Com.  84  Pa.  498,  24  Am.  Rep.  208— Gib- 
son V.  Lenhart,  101  Pa.  527— Mason  v.  Frick, 
105  Pa.  167,  51  Am.  Rep.  191 — ^Kerr  v.  Cor- 
ry,  105  Pa.  293,  14  W.  N.  C.  280— Frick  y. 
Mercer  County,  188  Pa.  527,  21  Atl.  60 — 
Bond  Debt  Cases,  12  8.  C.  252 — State  ex  rel. 
Ross  v.  Anderson  County,  8  Baxt.  258 — 
Adams  y.  Memphis  &  L.  R.  R.  Co.  2  Coldw. 
662 — Bbankland  v.  Phillips,  3  Tenn.  Ch.  560 
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— Nelffon  V.  Haywood  County,  87  Tenn.  807, 
4  L.R.A.  669,  11  S.  W.  885— Miller  v.  Amer- 
ican Mut.  Acci.  Ins.  Co.  92  Tenn.  181,  20 
L.R.A.  772,  21  8.  W.  39— Anderson  County 
V.  Houston  &  O.  N.  B.  Co.  52  Tex.  243 — 
Citizens  Bank  v.  Terrell,  78  Tex.  458.  14  S. 
W.  1003— Nolan  County  v.  State.  83  Tex. 
195,  17  S.  W.  823 — Peck  v.  Hempstead,  27 
Tex.  Civ.  App.  87,  65  S.  W.  653 — Lynchburg 
V.  Slaughter,  75  Va.  60 — Cumberland  County 
V.  Randolph,  89  Va.  020,  16  S.  E.  722— Sey- 
mour  V.  Tacoma,  0  Wash.  432,  33  Pac.  1039 
— State  ex  rel.  Marinette.  T.  &  W.  R.  Co.  v. 
Tomahawk,  96  Wis.  84,  71  N.  W.  86. 

389.  Recitals  in  municipal  bonds,  which 
bring  them  within  the  power  granted  for 
their  issuance,  are  conclusive,  constituting 
an  estoppel  in  pais  upon  the  municipality 
which  issued  them.  Orleans  v.  Piatt,  99 
U.  S.  676,  25:  404 

Weyauwega  v.   Ayling,   99   U.   S.    112, 

25:  470 
Lyons  v.  Munson,  99  U.  8.  684,  25:  451 
Rogers  v.  Burlington,  3  Wall.  654,  18:  79 
Calhoun  Ounty  v.  Galbraith,  99  U.  S.  214, 

25:  410 
Lewis  V.  Barbour  County,  105  U.  S.  739, 

26:  993 
Myer  v.  Muscatine,  1  Wall.  384,  17:  564 
American  L.  Ins.  Co.  v.  Bruce,  105  U.  S.  328, 

26:  1121 
Woods  V.  Lawrence  County,  1  Black,  386, 

17:  122 

Grenada  County  v.  Brown  (Grenada  County 

V.   Brogden)    112   U.   S.   261,   5    Sup.   Ct. 

Rep.   125,  28:704 

Cairo  v.  Zane,  149  U.  S.  122,  13  Sup.  Ct. 

Rep.   803,  37:  673 

Distingui/ihed  In   Mercer  County   y.   Provident 

Life  &  T.  Co.  19  C.  C.  A.  51,  43  U.  S.  App. 

21,  72  Fed.  630. 

Disapproved  in  Woodruff  ▼.  Okolona,  67  Miss. 

808. 
Cited  m  Lyons  v.  Mungon,  99  U,  B.  686,  25  L. 
ed.  451 — Pompton  Twp.  v.  Cooper  Union,  101 
U.  8.  204,  25  L.  ed.  805 — Buchanan  v.  Litch- 
field, 102  U.  S.  290,  26  L.  ed.  140— Oregon 
V.  Jennings,  119  U.  S.  93,  30  L.  ed.  330, 
7  Sup.  Ct.  Rep.  124 — Lytle  v.  Lansing,  147 
U.  S.  62,  37  L.  ed.  81,  13  Sup.  Ct.  Rep.  254— 
Graves  v.  Saline  County,  161  U.  S.  360.  40 
L.  ed.  736,  16  Sup.  Ct.  Rep.  526 — Evans- 
vllle  V.  Dennett,  161  U.  S.  443.  40  L.  ed. 
763,  16  Sup.  Ct.  Rep.  613 — Gunnison  County 
V.  B.  H.  Rollins  &  Sons.  173  U.  S.  264,  43  L. 
ed.  694,  19  Sup.  Ct.  Rep.  390 — Jackson  v. 
Vlcksburg,  S.  &  T.  R.  Co.  2  Woods.  143,  Fed. 
Cas.  No.  7,150— Miller  v.  Berlin,  13  Blatchf. 
247,  Fed.  Cas.  No.  9,562 — Stanton  v.  Ala- 
bama &  C.  R.  Co.  2  Woods,  512,  Fed.  Cas. 
No.  13,296 — Lewis  v.  Barbour  County,  1  Mc- 
Crary,  463,  3  Fed.  194 — Vincent  v.  Lincoln 
County,  62  Fed.  707 — Mercer  County  v. 
Provident  Life  &  T.  Co.  19  C.  C.  A.  51,  43  U. 
8.  App.  21,  72  Fed.  630 — Wesson  v.  Saline 
County,  20  C.  C.  A.  229.  34  U.  S.  App.  680, 
73  Fed.  920 — Graves  v.  Saline  County.  20  C. 
C.  A.  119,  34  U.  S.  App.  710,  73  Fed.  922— 
Second  Ward  Sav.  Bank  v.  Huron.  20  Fed. 
662 — South  St.  Paul  v.  Lamprccht  Bros.  Co. 
31  C.  C.  A.  589,  60  U.  S.  App.  78.  88  Fed. 
453 — Waite  v.  Santa  Cruz,  89  Fed.  034  — 
Seward  County  v.  ^tna  L.  Ins.  Co.  32  C. 
C.  A.  587,  61  U.  S.  App.  41,  90  Fed.  224— 
Wesson  v.  Mt.  Vernon,  ;i9  C.  C.  A.  306,  98 
Fed.  808 — Hughes  County  v.  Livingston,  43 
C.  C.  A.  551,  104  Fed.  315— Clarke  v.  North- 
ampton,   105    Fed.    313 — Stanly    County    y. 


Coler,  61  C.  C.  A.  397.  113  Fed.  72J— Oom- 
mlssioner'8  Court  v.  Rather.  48  Ala.  445 — 
Flagg  V.  School  Dlst.  No.  70.  4  N.  I).  .'.2. 
25  L.R.A.  372,  68  N.  W.  499 — Coler  v.  Uboda 
School  Twp.  6  8.  D.  653.  63  N.  W.  15S — 
Floyd  County  ▼.  Shorter,  50  Ga.  508 — New 
Albany,  L.  &  C.  P.  R.  Co.  v.  Smith,  23  Ind. 
355 — Brown  v.  Mliliken.  42  Kan.  776.  23 
Pac.  167 — State  v.  Wichita  County.  62  Kan. 
501,  64  Pac.  45 — Smith  v.  Mecbanioe'  &  T. 
Bank.  6  La.  Ann.  621 — State  ex  rel.  Cltisons 
Bank  v.  Funding  Board.  28  La.  Ann.  257 — 
Pugh  ▼.  Moore.  44  I^.  Ann.  245.  10  So.  71  ti 
— Deming  v.  Houlton.  04  Me.  262.  18  Am. 
Rep.  253 — Lee  v.  Jefferson  County.  62  How. 
Pr.  206— Strough  v.  Jefferson  County.  50 
Hun,  56,  3  N.  Y.  Supp.  110 — Bamum  ▼. 
Sullivan  County.  62  Hun.  193,  16  N.  Y. 
Supp.  513 — Lyons  v.  Chamberlain,  89  N.  Y. 
687 — Strough  v.  Jefferson  County,  119  N.  Y. 
215,  23  N.  B.  552 — Beaver  County  ▼.  Arm- 
strong. 44  Pa.  60 — Peck  ▼.  Hempstead,  27 
Tex.  CiT.  App.  87.  65  8.  W.  653 — ^Lynch- 
burg  y.  Slaughter,  76  Va.  60. 

390.  A  bona  fide  holder  for  yalue  of  mu- 
nicipal bonds  given  in  aid  of  railroad  con- 
struction, which  contain  a  recital  of  a  com- 
pliance with  conditions  precedent  to  their 
issue,  need  look  behind  such  recital  only 
for  legislative  authority  to  issue  the  bonds. 
Douglas  County  y.  Bolles,  94  U.  S.  104. 

24:46 
San  Antonio  v.  Mehaffy,  96  U.  8.  312, 

24:  816 
Nauvoo  V.  Ritter,  97  U.  8.  389,  24:  1050 

Marion  County  v.  Clark,  94  U.  S.  278, 

24:  59 

Cited  in  Lytle  v.  Lansing,  147  U.  8.  62.  37  L. 

ed.  81,  13  Sup.  Ct.  Rep.  254— State  ex  reL 

Robb  V.  Kiowa  County.  39  Kan.  659.  7  Am. 

St  Rep.  569.  19  Pac.  925. 

391.  A  recital  that  bonds  were  issued  for 
municipal  purposes  estops  a  municipal  cor- 
poration from  asserting,  as  against  a  bona 
fide  holder,  that  they  were  not  issued  for 
legitimate  or  proper  municipal  or  corporate 
purposes.  Ottawa  v.  First  Nat.  Bank,  105 
U.  S.  342,  -  26:  1127 
Hackett  v.  Ottawa,  99  U.  S.  86,  25:  363 
Cited  In  Ottawa  v.  First  Nat.  Bank,  105  U.  S. 

343.  26  L.  ed.  1127— Cole  v.  La  Grange.  113 
U.  8.  7,  28  L.  ed.  808.  5  Sup.  Ct.  Rep.  416 
— Ottawa  V.  Carey,  108  U.  8.  118,  27  U  ed. 
673.  2  Sup.  Ct.  Rep.  361 — Barnett  v.  I)eni 
son,  145  U.  S.  140.  36  L.  ed.  653.  12  Sup. 
Ct.  Rep.  819 — Waite  v.  Santa  Crua.  184  l\ 
8.  316.  46  L.  ed.  563.  22  Sup.  Ct.  Rep.  327 
— Cary  v.  Ottawa.  8  Fed.  205 — Rich  v. 
Mentz.  21  Blatchf.  496,  18  Fed.  55 — Carter 
V.  Ottawa,  24  Fed.  547 — Moulton  v.  Rvans- 
vllle.  25  Fed.  386 — Nat.  Bank  v.  Grenada.  41 
Fed.  92 — Cadillac  v.  Woonsocket  Inst,  for 
Savings,  7  C.  C.  A.  578.  16  U.  S.  App.  54.V 
58  Fed.  940 — Ashley  v.  Presque  Isle  Count>. 
8  C.  C.  A.  460.  16  U.  8.  App.  656,  60  FihI. 
67 — National  L.  Ins.  Co.  v.  Board  of  ¥Ulu- 
cation,  10  C.  C.  A.  646.  27  U.  8.  App.  244. 
62  Fed.  785 — Risley  v.  Howell.  12  C.  C.  A. 
223,  22  U.  S.  App.  635.  64  Fed.  457— 
West  Plains  Twp.  v.  Sage.  16  C.  C.  A.  557. 
32  U.  S.  App.  725,  69  Fed.  946— Howard  v. 
Kiowa  County.  73  Fed.  408 — Kiowa  County 
V.  Howard,  27  C.  C.  A.  533.  49  U.  S.  App. 
642,  83  Fed.  298 — Huron  v.  Second  Ward 
Sav.  Bank,  40  L.R.A.  539.  30  C.  V.  A.  43.  57 
U.  S.  App.  593.  86  Fed.  277— Waite  r 
Santa  Cruz.  89  Fed.  634— Santa  Crui  v. 
Waite,  39  C.  C.  A.  113,  98  Fed.  394 — Wcawa 
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y.  Mt.  Vernon,  3d  C.  C.  A.  303,  08  Fed.  806 
— United  States  Trust  Co.  ▼.  Mineral  Ridge, 
44  C.  C.  A.  210,  104  Fed.  852— Sullivan  Tim- 
ber Co.  V.  Mobile,  110  Fed.  198 — Independent 
School  District  v.  Rew,  55  L.R.A.  371,  49  C.  C. 
A.  206,  111  Fed.  0 — Perria  Irrlg.  District  ▼. 
Thompson,  54  C.  C.  A.  342.  116  Fed.  838 — 
Fairfield  v.  Rural  Independent  School  Dis- 
trict, 54  C.  C.  C.  345,  116  Fed.  841— Defiance 
V.  Schmidt,  59  C.  C.  A.  165.  123  Fed.  7— 
Brewton  y.  Splra,  106  Ala.  2*35,  17  So.  606 
— FlagK  V.  School  Dlst.  No.  70,  4  N.  D.  61, 
25  L.R.A.  375,  68  N.  W.  499— State  ▼. 
Wichita  County,  62  Kan.  501.  64  Pac.  45 — 
Thompson  v.  Mecosta,  127  Mich.  528,  86  N. 
W.  1044 — Klamath  Falls  v.  Sachs,  35  Or. 
344,  76  Am.  St.  Rep.  501.  57  Pac.  329— 
Mason  v.  Frlck,  105  Pa.  167,  51  Am.  Urp. 
191 — Austin  V.  Nalle.  85  Tex.  543,  22  S.  W. 
668 — Jeff  Davis  County  v.   City   Nat.   Bank, 

22  Tex.  Civ.  App.  160,  54  S.  W.  39— Lynch- 
burg V.  Slaughter,  75  Va.  03. 

392.  If  an  election  or  other  fact  is  re- 
quired to  authorize  the  issue  of  the  bonds 
of  a  municipal  corporation,  and  if  the  re- 
sult of  that  election,  or  the  existence  of  that 
fact,  is  by  law  to  be  ascertained  and  de- 
clared by  any  judge,  officer,  or  tribunal,  and 
that  judge,  officer,  or  tribunal,  on  behalf  of 
the  corporation,  executes  or  issues  the  bonds, 
with  a  recital  that  the  election  has  been 
held,  or  that  the  fact  exists  or  has  taken 
place,  this  will  be  a  sufficient  evidence  of 
the  fact  to  all  lx)na  fide  holders  of  the  bonds. 
Kenicott   v.  Wayne  County,   16  Wall.   452, 

21:  319 
Rock  Creek  Twp.  v.  Strong,  96  U.  S.  271, 

24:  815 
St.  Joseph  Twp.  V.  Rogers,  16  Wall.  644. 

21 :  328 
Dixon  County  v.  Field,  111  U.  S.  83,  4  Sup. 

Ct.  Rep.  315,  28:  360 

Cited  In  Co'oma  v.  Eaves,  92  U.  S.  492,  23  L. 

ed.   582— Von  Ice   v.   Murdock,   92   U.   S.   499, 

23  L.  od.  584 — .Tohnson  County  v.  January, 
94  U.  S.  206,  24  L.  ed.  112 — Marlon  County 
V.  Clark,  94  U.  S.  287.  24  L.  ed.  63— Orleans 
V.  Piatt,  99  U.  S.  683,  25  L.  ed.  406 — 
Lyons  v.  Munson,  99  U.  S.  686,  25  L.  ed. 
451 — Anderson  County  v.  Beal,  113  U.  S. 
239.  28  L.  ed.  970,  5  Sup.  Ct.  Rep.  433 — 
Merchants*  Exch.  Nat.  Bank  v.  Bergen  Coun- 
ty, 115  U.  S.  391,  29  L.  ed.  432,  6  Sup.  Ct. 
Rep.  88 — Citizens'  Sav.  &  L.  Asso.  v.  Perry 
County,  156  U.  S.  713,  39  L.  ed.  594,  15 
Sup.  Ct.  Rep.  547 — Gunnison  County  v.  E.  H. 
Rollins  A  Sons,  173  U.  S.  265,  43  L.  ed.  694, 
19  Sup.  Ct.  Rep.  390 — Louisville,  N.  A.  &  C. 
R.  Co.  V.  Louisville  Trust  Co.  174  U.  S.  674, 
43  L.  ed.  1091.  19  Sup.  Ct.  Rep.  817 — Walte 
V.  Santa  Cruz,  184  IT.  S.  318,  46  L.  ed.  564, 
22  Sup.  Ct.  Rep.  327 — Tulare  Irrlg.  District 
V.  Shepard,  185  U.  S.  24,  46  L.  ed.  784.  22 
Sup.  Ct.  Rep.  531 — Carpenter  v.  Buena  Vista 
County,  5  Dill.  560.  Fed.  Cas.  No.  2,429—- 
rooko  V.  United  States,  12  Blatchf.  60, 
Fed.  Cas.  No.  3.178 — Huidekoper  v.  Buchan- 
an County,  3  Dill.  179,  Fed.  Cas.  No.  6,847 

—Miller  v.  Berlin,  13  Blatchf.  247,  Fed.  Cas. 
No.  n..'>62— Smith  v.  Ontario,  15  Blatchf.  270, 
Fed.  Cas.  No.  13.085 — Stewart  v.  Lansing, 
15  Blatchf.  287,  Fed.  Cas.  No.  13.432— Lewis 
V.  Comanche  County.  35  Fed.  347 — Ninth 
Nat.  Bank  v.  Knox  County.  37  Fed.  78 — 
Northern  P.  R.  Co.  v.  Roberts,  42  Fed.  749 — 
Mercer  County  v.  Provident  Life  &  T.  Co. 
19  C.  C.  A.  51,  43  U.  S.  AppJ  21,  72  Fed. 
630 — Dudley  v.  Lake  County,  26  C.  C.  A. 
88,     49    U.     S.     App.    336,    80     Fed.    677— 


Cronln  v.  Patrick  County,  4  Hughes,  529, 
89  Fed.  81— Re  Curtis,  91  Fed.  742— Santa 
Cruz  V.  Walte,  39  C.  C.  A.  110,  98  Fed. 
391 — Brattleboro  Sav.  Bank  v.  Hardy  Twp. 
98  Fed.  533 — Lyon  County  v.  Keene  Five 
Cent  Sav.  Bank.  40  C.  C.  A.  303,  100  Fed. 
339 — Stanly  County  v.  Coler,  51  C.  C.  A.  390, 
113  Fed.  716 — Municipal  Trust  Co.  v.  John- 
son City,  53  C.  C.  A.  186,  116  Fed.  466— King 
V.  Superior,  54  C.  C.  A.  502,  117  Fed.  116— 
Spence  Mobile  &  M.  R.  Co.  79  Ala.  586 — Derby 
V.  Modesto,  104  Cal.  518,  38  Pac.  900 — Coler 
V.  Dwlght  School  Twp.  3  N.  D.  259,  28  L.R.A. 
653,  55  N.  W.  587— Flagg  v.  School  Dlst.  No. 
70.  4  N.  D.  45,  25  L.R.A.  370,  58  N.  W. 
499 — Coler  v.  Rhoda  School  Twp.  6  S.  D. 
653,  63  N.  W.  158— Wilson  v.  Board  of  Ed- 
ucation, 12  S.  D.  558,  81  N.  W.  952— Na- 
tional L.  Ins.  Co.  V.  Mead,  13  S.  D.  46,  48 
L.R.A.  787,  79  Am.  St.  Rep.  876,  82  N.  W. 
78 — Noyes  v.  Inland  &  Seaboard  Coasting  Co. 
MacArtb.  &  M.  11 — Jefferson  County  v.  Lew- 
Is,  20  Fla.  1006 — Burr  v.  Carbondale,  76 
111.  460 — Meyers  v.  Jeffersonvllle,  145  Ind. 
437.  44  N.  E.  452— Lane  v.  Embden,  72  Me. 
362— Spltzer  v.  Blanchard,  82  Mich.  244, 
46  N.  W.  400 — Coler  v.  Santa  Fe  County. 
0  N.  M.  160,  27  Pac.  619 — Raton  Water- 
works Co.  V.  Raton,  9  N.  M.  93,  49  Pac.  898 
—Marsh  v.  Little  Valley,  1  Hun,  555 — Glf- 
ford  V.  White  Plains,  25  Hun,  609 — Alvord 
V.  Syracuse  Nat.  Bank,  98  N.  Y.  608 — Wilkes 
County  V.  Call,  123  N.  C.  320,  44  L.R.A. 
256,  31  S.  E.  481— State  ex  rel.  Robertson 
V.  Board  of  Education,  27  Ohio  St.  97 — 
Klamath  Falls  v.  Sachs,  35  Or.  343,  76  Am. 
St.  Rep.  501,  57  Pac.  329— Floyd  v.  Perrln. 
30  S.  C.  29,  2  L.R.A.  251,  8  S.  E.  14 — 
Cleveland  v.  Spartanburg,  54  S.  C.  88,  31  S. 
E.  871 — Nelson  v.  Haywood  County,  87  Tenn. 
807,  4  L.R.A.  659,  US.  W.  885— Anderson 
County  V.  Houston  &  G.  N.  R.  Co.  52  Tex. 
243 — Cumberland  County  v.  Randolph,  89 
Va.  620,  16  S.  B.  722. 

393.  A  municipal  corporation  is  estopped 
from  denying  the  validity  of  its  bonds  in 
the  hands  of  a  bona  fide  holder,  when  the 
bonds  upon  their  face  recite  that  they  are 
issued  pursuant  to  an  act  of  the  legislature, 
which  is  named.  Provident  Life  &  T.  Co.  v. 
Mercer  County,  170  U.  S.  593,  18  Sup.  Ct. 
Rep.  788,  42:  1156 
Cited  in  Shepard  v.  Tulare  Irrlg.   District,  94 

Fed.  6 — Wetzell  v.  Paducah,  117  Fed.  654 — 
State  V.  Wichita  County,  62  Kan.  502,  64  Pac. 
45. 

394.  Municipal  bonds  are  not  invalid  in 
the  hands  of  a  bona  fide  holder  by  reason  of 
their  having  been  voted  and  issued  in  ex- 
cess of  the  statutory  limit,  if  the  recitals 
import  a  valid  issue.  Dallas  County  y.  Mc- 
Kenzie,  110  U.  S.  686,  4  Sup.  Ct.  Rep.  184, 

28:285 
Marcy  v.  Oswego  Twp.  92  U.  S.  637, 

23:748 
Wilson  V.  Salamanca  Twp.  99  U.  S.  499, 

25:  330 
Humboldt  Twp.  v.  Long,  92  U.  S.  642, 

23:  752 

Cited  in  Gunnison  County  v.  E.  H.  Rollins  ft 
Sons,  173  U.  S.  271,  43  L.  ed.  697,  19  Sup. 
Ct.  Rep.  390 — Chaffee  County  v.  Potter,  142 
U.  S.  364,  35  L.  ed.  1043.  12  Sup.  Ct.  Rep. 
216— Kelly  v.  Milan,  21  Fed.  861— Francis 
V.  Howard  County,  50  Fed.  57 — Dudley  ▼. 
I^ke  County,  26  C.  C.  A.  87,  49  U.  S.  App. 
336.  80  Fed.  677— Lake  County  v.  Sutllff,  88 
C.  C.  A.  174,  97  Fed.  277— Beatrice  v.  Ed- 
mlnson,   54    C.    C.   A.   606,    117    Fed.   432 — 
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Rdwards  v.  Bates  County,  117  Fed.  638 — 
Henderson  County  v.  Travelers*  Ins.  Co.  63 
C.  C.  A.  472,  128  Fed.  822 — Coler  v.  Santa 
Fe  County,  6  N.  M.  131,  27  Pac.  619 — ^Nolan 
County  T.  State,  83  Tex.  195,  17  S.  W. 
823. 

395.  Where,  by  a  state  statute  conferring 
authority  to  issue  municipal  bonds  upon  cer- 
tain conditions,  certain  officers  of  the  cor- 
poration are  invested  with  power  to  decide 
whether  the  condition  precedent  has  been 
complied  with,  and  to  issue  the  bonds,  their 
recital  in  the  bonds  issued  by  them,  that 
it  has  been  complied  with,  will  bind  the 
corporation  as  against  a  bondholder  for* 
value.    Venice  v.  Murdock,  92  U.  S.  494, 

23:  583 
Independent  School   District  v.   Stone,   106 
U.  S.  183,  1  Sup.  Ct.  Rep.  84,       27:90 
Chaffee  County  v.  Potter,  142  U.  S.  355,  12 
Sup.  Ct.  Rep.  216,  35:  1040 

Cfited  in  Independent  School  District  v.  Stone, 
106  U.  S.  186,  27  L.  ed.  91,  1  Sup.  Ct.  Rep. 
84 — Carroll  County  v.  Smith,  111  U.  8.  662, 
28  L.  ed.  519,  4  Sup.  Ct.  Rep.  539 — Inde- 
pendent School  District  v.  Hall,  113  U.  8. 
140,  28  L.  ed.  956,  5  Sup.  Ct.  Rep.  371 — 
Chaffee  County  v.  Potter,  142  U.  S.  364,  35 
L.  ed.  1043,  12  Sup.  Ct.  Rep.  216 — Brenham 
T.  Grerman-Amerlcan  Bank,  144  U.  S.  195, 
36  L.  ed.  399,  12  Sup.  Ct.  Rep.  559 — Gunni- 
son County  V.  E.  H.  Rollins  &  Sons,  173  U. 
S.  271,  43  L.  ed.  697,  19  Sup.  Ct.  Rep.  390— 
Tulare  Irrig.  District  ▼.  Shepard,  185  U.  8. 
20,  46  L.  ed.  782,  22  Sup.  Ct.  Rep.  531— 
Stanly  County  v.  Coler,  190  U.  S.  450,  47 
L.  ed.  1134,  23  Sup.  Ct.  Rep.  811 — Foote  y. 
Hancock,  15  Blatchf.  343,  Fed.  Cas.  No. 
4,911 — Read^  Roofing  Co.  v.  Taylor,  15 
Blatchf.  94,  Fed.  Cas.  No.  11,613— Smith  v. 
Ontario,  16  Blatchf.  270,  Fed.  Cas.  No.  13.- 
085— Smith  y.  Yates.  15  Blatchf.  94,  Fed. 
Cas.  No.  13,131 — Llebman  y.  San  Francisco 
24  Fed.  711 — Bates  y.  Independent  School 
District.  25  Fed.  194 — Moulton  y.  ByansvUle, 
26  Fed.  386 — Francis  y.  Howard  County,  4 
C.  C.  A.  481,  13  U.  S.  App.  126,  54  Fed. 
488 — Chilton  y.  Gratton,  82  Fed.  878 — 
Farmers  &  M.  Nat.  Bank  y.  School  Dlst.  No. 
53,  6  Dak.  260,  42  N.  W.  767— Coler  y. 
Dwlght  School  Twp.  3  N.  D.  259,  28  L.R.A. 
653,  55  N.  W.  687— Lane  v.  Embden,  72  Me. 
362 — People  ex  rel.  Horn  y.  Wayne  Circuit 
Judge,  39  Mich.  20 — Graves  y.  Moore  County, 
135  N.  C.  56,  47  S.  C.  134— Peck  y.  Hemp- 
stead. 27  Tex.  Cly.  App.  87,  65  S.  W.  653. 

396.  A  recital  that  city  bonds  were  is- 
sued "by  virtue  of"  the  city's  charter  is  not 
deprived  of  its  effect  in  favor  of  bona  fide 
purchasers  for  value  by  the  fact  of  addi- 
tional recitals  that  the  bonds  were  issued 
by  virtue  of  another  statute  which  was  in 
fact  invalid.  Evansville  v.  Dennett,  161 
U.  S.  434,  16  Sup.  Ct.  Rep.  613,  40:  760 
Cited  In  German  Ins.  Co.  v.  Manning,  78  Fed. 

907 — Lake  County  v.  Keene  Flye  Cents  Say. 
Bank,  47  C.  C.  A.  470,  108  Fed.  510. 

397.  A  municipality  is  estopped,  as 
against  a  bona  fide  holder  of  its  bonds, 
from  denying  the  truth  of  recitals  therein, 
that  steps  justifying  their  issue  have  been 
taken.  Andes  v.  Ely,  158  U.  S.  312,  15 
Sup.  Ct.  Rep.  954,  39:  996 
Cited   In    Provident    Life  A   T.   Co.   v.   Mercer 

County,  170  U.  S.  601,  42  L.  ed.  1160,  18  Sup. 
Ct.  Rep.  788 — ^Tulare  Irrlg.  Dlst.  y.  Shepard, 
185   U.   8.    24,   46   L.   ed.   784,    22    Sup.   Ct. 


Rep.  631 — Clarke  v.  Northampton,  106 
818 — Wetsell  v.  Padncah,  117  Fed.  654. 

398.  Where  bonds  issued  by  a  county  in 
payment  of  railroad  stock  recited  the  judg- 
ment ordering  their  issue,  and  that  they 
were  issued  pursuant  to  the  statute,  for 
the  object  specified  in  the  petition  of  tax- 
payers, and  by  persons  appointed  by  law 
to  subscribe  for  the  stock  and  to  issue  them 
to  pay  for  it,  and  the  sufficiency  of  the 
statutory  authority  under  which  the  pro- 
ceedings were  had  is  not  denied,  the  recital 
is  an  estoppel  against  the  obligor  in  favor 
of  a  bona  fide  holder.  Lyons  v.  Munson,  99 
U.  S.  684,  25:  451 
Cited  in  Clarke  v.  Northampton,  106  Fed.  313 — 

Lyons  v.  Chamberlain,  89  N.  Y.  588. 

399.  A  recital  in  county  bonds  that  the 
debt  thereby  created  does  not  exceed  the 
limit  prescribed  by  the  Constitution  estops 
the  county  from  asserting,  as  against  a 
bona  fide  holder  for  value,  that  the  con- 
trary was  the  fact.  Gunnison  County  v. 
E.  H.  Rollins  &  Sons,  173  U.  S.  255,  19  Sup. 
a.  Rep.  390,  43:  689 
Cited  in  Walte  y.  Santa  Cms,  184  U.  8.  318.  46 

L.  ed.  664,  22  Snp.  Ct  Rep.  827 — Stanly 
County  y.  Coler.  190  U.  S.  451,  47  L.  ed. 
1134,  23  Sup.  Ct.  Rep.  811— Board  of  Edu- 
cation y.  National  L.  Ins.  Co.  36  C.  C.  A. 
282,  94  Fed.  328 — Keene  Five  Cent  Say. 
Bank  v.  Lyon  County,  97  Fed.  167 — Lake 
County  y.  Sutliff,  38  C.  C.  A.  173,  97  Fed. 
276 — Geer  y.  School  Dlst.  No.  11.  38  C.  C.  A. 
394,  97  Fed.  734 — Brattleboro  Say.  Bank  t. 
Hardy  'Pwp.  98  Fed.  533 — Wesson  v.  Mt. 
Vernon,  39  C.  C.  A.  308,  98  Fed.  811— Miller 
y.  Perrls  Irrlg.  District,  99  Fed.  145 — Pickens 
Twp.  y.  Post,  41  C.  C.  A.  3,  99  Fed.  661 — 
Hughes  County  y.  Livingston,  43  C.  C.  A.  553. 
104  Fed.  317 — Syracuse  Twp.  v.  Rollins,  44 
C.  C.  A.  282,  104  Fed.  963 — Pierre  v.  Duns- 
comb,  46  C.  C.  A.  508,  106  Fed.  620 — 
Lake  County  v.  Keene  Five  Cents  Sav.  Bank, 

47  C.  C.  A.  477,  108  Fed.  517— Independent 
School  District  v.  Rew,  55  L.R.A.  371,  49  C. 
C.  A.  205,  111  Fed.  9— Fairfield  y.  Rural 
Independent  School  District.  Ill  Fed.  459 — 
Stanly  County  y.  Coler,  51  C.  C.  A.  392,  113 
Fed.  718— Wilkes  County  y.  Coler.  51  C.  C. 
A.  402,  113  Fed.  728 — Kearney  v.  Woodruff. 
63  C.  C.  A.  119,  115  Fed.  92 — Kearny  Coun- 
ty y.  Vandriss,  53  C.  C.  A.  195.  115  Fed, 
869 — ^Municipal  Trust  Co.  v.  Johnson  City. 
53  C.  C.  A.  188,  116  Fed.  468— Perris  Irrlg. 
District  y.  Thompson,  54  C.  C.  A.  342,  116 
Fed.  838 — King  y.  Superior,  64  C  C.  A.  502. 
117  Fed.  116 — Beatrice  v.  KdmtDsion.  54 
C.  C.  A.  606,  117  Fed.  432 — Gamble  v.  Rural 
Independent  School  District,  132  Fed.  520 — 
National  L.  Ins.  Co.  v.  Mead,   13  8.  D.  46. 

48  L.R.A.  788,  79  Am.  St.  Rep.  876.  82  N. 
W.  78 — State  v.  Wichita  County.  62  Kan. 
501.  64  Pac.  46 — Corbet  y.  Roeksbury.  94 
Minn.  401,  103  N.  W.  11 — Cass  County  y. 
Wilbarger  County,  26  Tex.  Civ.  App.  57. 
60  S.  W.  988 — Montpelier  Sav.  Bank  ft  T. 
Co.  y.  School  Dlst.  No.  6,  116  Wis.  633.  92 
N.  W.  439. 

400.  When  upon  the  face  of  the  bonds 
there  is  an  express  recital  that  the  consti- 
tutional limitation  of  indebtedness  has  not 
been  passed,  and  the  bonds  themselves  do 
not  show  that  it  has,  the  purchaser  is  not 
bound  to  look  further.  Chaffee  County  v. 
Potter,  142  U.  S.  355,  12  Sup.  Ct.  Rep. 
216,  35:  10^0 
CUei  In  Doon  v  Cummins,  142  U.  8.  880,  35  L. 
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ed.  1040.  12  Sup.  Ct.  Rep.  220— Sutllff  t. 
Lake  County.  147  U.  S.  235.  37  L.  ed.  149 
18   Sup.   Ct.    Uep.   318 — Qunnlson   County   ▼. 

B.  H.  RoUlDs  &  Sons,  173  U.  8.  255,  43  L. 
ed.  680.  19  Sup.  Ct.  Rep.  390 — Walte  ▼. 
SanU  Crus.  184  U.  S.  319.  46  L.  ed.  564, 
22  Sup.  Ct.  Rep.  327 — Washington  Twp.  y. 
Coler,  2  C.  C.  A.  275.  4  U.  S.  App.  622.  51 
Fed.    365 — Francis    v.    Howard    County,    4 

C.  C.  A.  481.  IS  U.  S.  App.  126.  64  Fed.  488 
— Cadillac  y.  Woonsocket  Inst,  for  Sayings. 
7  C.  C.  A.  578.  16  U.  S.  App.  545,  58  Fed. 
940 — Asbley  y.  Presque  Isle  County.  8  C. 
C.  A.  466.  16  U.  S.  App.  656,  60  Fed.  67— 
National  L.  Ins.  Co.  y.  Board  of  Education, 
10  C.  C.  A.  651,  27  U.  S.  App.  244.  62  Fed. 
791 — Howard  y.  Kiowa  County,  73  Fed.  409 
— Waite  y.  Santa  Crus,  75  Fed.  970 — Second 
Ward  Sav.  Bank  y.  Huron,  80  Fed.  664 — 
E.  H.  Rollins  A  Sons  y.  Gunnison  County. 
26  C.  C.  A.  98.  49  U.  S.  App.  399,  80  Fed. 
699 — Huron  y.  Second  Ward  Say.  Bank,  49 
L.R.A.  540,  30  C.  C.  A.  44,  57  U.  S.  App. 
693,  86  Fed.  279 — Waite  y.  Santa  Cruz,  89 
Fed.  635 — Board  of  Education  y.  National 
L.  Ins.  Co.  30  C.  C.  A.  282.  94  Fed.  328 
Lake  County  v.  Sutllff,  38  C.  C.  A.  173,  97 
Fed.  276 — Geer  v.  School  Dist.  No.  11.  38  C. 
C.  A.  394.  97  Fed.  734 — Brattleboro  Say. 
Bank  y.  Hardy  Twp.  98  Fed.  533 — Wesson 
y.  Bit.  Vernon,  39  C.  C.  A.  306,  98  Fed.  809 
— Lyon  County  y.  Keene  Fiye-Cent  Say. 
Bank.  40  C.  C.  A.  394,  100  Fed.  340— Hughes 
County  y.  Livingston,  43  C.  C.  A.  547,  104 
Fed.  311 — Pierre  y.  Dunscomb,  45  C.  C. 
A.  504,  106  Fed.  616 — Lake  County  y.  Keene 
FiyeCents  Say.  Bank,  47  C.  C.  A.  470,  108 
Fed.  510 — Independent  School  District  y. 
Rew,  55  L.R.A.  370,  49  C.  C.  A.  205.  Ill 
Fed.  7 — Falrchlld  y.  Rural  Independent  School 
District,  111  Fed.  458 — Stanly  County  y. 
Coler,  51  C.  C.  A.  385,  113  Fed.  711— Munici- 
pal Trust  Co.  y.  Johnson  City.  63  C.  C.  A. 
188.  116  Fed.  468 — King  t.  Superior,  54  C. 
C.  A.  502.  117  Fed.  116 — Beatrice  y.  Edmin- 
ton.  54  C.  C.  A.  606.  117  Fed.  432 — Lake 
County  y.  Linn.  29  Colo.  455.  68  Pac.  830 
— National  L.  Ins.  Co.  ▼.  Mead,  IS  S.  D.  45, 
48  L.R.A.  787.  79  Am.  St.  Rep.  876,  82  N. 
W.  78 — State  y.  Wichita  County,  62  Kan. 
602.  64  Pac.  46 — Guthrie  y.  New  Vienna 
Bank.  4  Okla.  219,  88  Pac.  4 — Johnson  City 
y.  Charleston.  C.  &  C.  B.  Co.  100  Tenn.  147. 
44  S.  W.  670. 

401.  Purchasers  for  value  of  city  bonds 
which  recite  compliance  with  the  city's 
charter,  and  who  have  no  notice  of  the  non- 
performance of  conditions  precedent,  are 
not  bound  to  go  behind  the  statute  con- 
ferring power  to  subscribe,  and  to  ascertain 
by  an  examination  of  the  ordinances  and 
records  of  the  city  council  whether  or  not 
those  conditions  had  in  fact  been  performed. 
Eyansville  v.  Dennett,  161  U.  S.  434,  16 
Sup.  Ct.  Rep.  613.  40:  760 

Cited  In  Waite  y.  Santa  Crus.  184  U.  S.  317. 
46  L.  ed.  564.  22  Sup.  Ct.  Rep.  827 — Wesson 
y.  Saline  County,  20  C.  C.  A.  227.  34  U.  S. 
App.  680,  73  Fed.  918 — Eyansyille  y.  Den- 
nett, 20  C.  C.  A.  147,  34  U.  S.  App.  719. 
73  Fed.  970 — Eyansyille  y.  Dennett.  73  Fed. 
1021 — German  Ins.  Co.  y.  Manning.  78  Fed. 
906 — Second  Ward  Say.  Bank  y.  Huron.  80 
Fed.  662 — Dudley  y.  Lake  County.  26  C. 
C.  A.  86,  49  U.  S.  App.  336,  80  Fed.  67<^— 
E.  H.  Rollins  &  Sons  y.  Gunnison  County.  26 
C.  C.  A.  98,  49  U.  S.  App.  399.  80  Fed.  699— 
Chilton  y.  Qratton.  82  Fed.  878 — Ratbbone 
y.  Kiowa  County,  27  C.  C.  A.  483,  49  U. 
8.  App.  577,  83  Fed.  131 — Brown  y.  Ingalls 
Twp.  30  C.  C.  A.  29,  57  U.  S.  App.  611,  86  ' 


Fed.  263 — Huron  y.  Second  Ward  Say.  Bank, 
49  L.R.A.  540,  30  C.  C.  A.  42,  57  U.  S.  App. 
593.  86  Fed.  276 — South  St.  Paul  y.  Lamp- 
recht  Bros.  Co.  31  C.  C.  A.  689.  60  U.  :$. 
App  78,  88  Fed.  453 — Bolles  y.  Perry 
County.  34  C.  C.  A.  479.  92  Fed.  479— 
Grattan  Twp.  y.  Chilton.  38  C.  C.  A.  87,  97 
Fed.  148 — Geer  y.  Ouray  County,  38  C.  C.  A. 
257,  97  Fed.  442 — Santa  Crus  y.  Waite.  31> 
C.  C.  A.  117,  98  Fed.  398— Wesson  y.  Mt. 
Vernon.  39  C.  C.  A.  307,  98  Fed.  810— Miller 
y.  Perris  Irrlg.  District.  09  Fed.  145 — Pickens 
Twp.  y.  Post.  41  C.  C.  A.  3,  99  Fed.  661 — 
Kent  y.  Dana,  40  C.  C.  A.  286,  100  Fed.  60 
— Lyon  County  y.  Keene  Five  Cent  Say. 
Bank.  40  C.  C.  A.  394.  100  Fed.  340 — Hughes 
County  y.  Llyingston,  43  C.  C.  A.  647. 
104  Fed.  311— Clapp  y.  Otoe  County.  45 
C.  C.  A.  587,  104  Fed.  481— Clarke  y. 
Northampton.  105  Fed.  314 — Pierre  y.  Duns- 
comb,  46  C.  C.  A.  604,  106  Fed.  616. 

402.  The  issue  by  a  county  of  negotiable 
bonds  reciting  that  they  are  issued  and  de- 
livered upon  a  subscription  to  railroad 
stock  in  pursuance  of  a  vote  of  the  people 
authorized  by  statute,  without  any  refer- 
ence to  a  condition  on  which  the  subscrip- 
tion was  made,  where  the  county  was  at 
liberty  to  make  an  unconditional  subscrip- 
tion, estops  the  county  to  plead  the  breach 
of  this  condition  as  against  a  bona  fide 
holder  of  the  bonds.  Graves  v.  Saline 
County,  161  U.  S.  359,  16  Sup.  Ct.  Rep.  526, 

40:  732 

Cited   in   Wesson  v.   Saline   County,   20   C.   C. 

A.   227.   34   U.   S.   App.   680,   73    Fed.   918 — 

Graves  y.   Saline  County.   20  C.   C.   A.   118, 

34  U.  S.  App.  710,  73  Fed.  921— Heed  v. 
Cowley  County,  82  Fed.  719 — Kiowa  County 
v.  Howard,  27  C.  C.  A.  633.  49  U.  S.  App. 
642,  83  Fed.  298 — Huron  y.  Second  Ward 
Say.  Bank,  49  L.R.A.  538,  30  C.  C.  A.  42. 
57  U.  S.  App.  593,  86  Fed.  276 — Bolles  y. 
Perry  County.  34  C.  C.  A.  479,  92  Fed.  479. 

403.  The  recital  in  the  bond  of  a  county, 
which  shows  a  compliance  in  all  substan- 
tial respects  with  the  statute  giving  author- 
ity to  issue  the  bonds,  makes  the  bond 
valid  in  the  hands  of  a  bona  fide  holder. 
Comanche  County  v.  Lewis,  133  U.  S.  198, 
10  Sup.  Ct.  Rep.  286,  33:  604 
Cited  in  Harper  County  y.  Rose.  140  U.  S.  76. 

35  L.  ed.  346,  11  Sup.  Ct.  Rep.  710. 

404.  Where  the  supervisor  and  town 
clerk,  being  named  by  statute  as  the  offi- 
cers to  sign  bonds,  and  the  corporate  au- 
thorities in  issuing  them  decided,  and  so 
certified  in  the  bonds,  that  the  conditions 
prescribed  by  popular  vote  had  been  com-' 
plied  with,  the  town  is  estopped  as  against 
a  bona  fide  holder  from  asserting  the  con- 
trary. Oregon  v.  Jennings,  119  U.  S.  74, 
7  Sup.  Ct.  Rep.  124,  30:  323 
Cited  in  German  Say.  Bank  v.  Franklin  County, 

128  U.  S.  641.  32  L.  ed.  525,  9  Sup.  Ct.  Rep. 
,  159 — Lake  County  v.  Graham,  130  U.  S.  684, 
32  L.  ed.  1068,  9  Sup.  Ct.  Rep.  654 — ^Ber- 
nards Twp.  v.  Morrison.  133  U.  S.  528.  33 
L.  ed.  730.  10  Sup.  Ct.  Rep.  333 — Graves 
V.  Saline  County,  161  U.  S.  371.  40  L.  ed. 
737.  16  Sup.  Ct.  Rep.  626 — Gunnison  County 
V.  E.  H.  Rollins  &  Sons,  173  U.  S.  269.  43 
L.  ed.  696,  19  Sup.  Ct.  Rep.  390 — National 
L.  Ins.  Co.  y.  Board  of  Education,  10  C. 
C.  A.  650.  27  U.  S.  App.  244,  62  Fed.  791— 
Mercer  County  v.  Provident  Life  &  T.  Co. 
19  C.  C.  A.   51.   43  U.   S.  App.  21,  72   Fed. 
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630 — Wesson  ▼.  Saline  County,  20  C.  C.  A. 
230,  34  U.  S.  App.  680,  73  Fed.  920— Graves 
V.  Saline  County,  20  C.  C.  A.  119,  34  U.  S. 
App.  710,  73  Fed.  922— Chilton  v.  Gratton, 
82  Fed.  882 — Lake  County  v.  Sutllff,  38 
C.  C.  A.  173,  97  Fed.  276 — Santa  Cruz  t. 
Walte,  39  C.  C.  A.  116,  98  Fed.  397— Wes- 
son V.  Mt.  Vernon,  39  C.  C.  A.  306,  98  Fed. 
809 — Miller  v.  Ferris  Irrlg.  District,  99 
Fed.  148 — Hughes  County  v.  Livingston.  43 
C.  C.  A.  549,  104  Fed.  313— Independent 
School  District  v.  Rew,  55  L.R.A.  371,  49 
C.  C.  A.  205,  111  Fed.  8— Kearney  v.  Wood- 
ruff, 53  C.  C.  A.  122.  115  Fed.  95— Coler  &  Co. 
V.  Dwlght  School  Twp.  3  N.  D.  259,  28  L.R.A. 
653.  55  N.  W.  587— Coler  v.  Santa  Fe 
County,  6  N.  M.  131,  27  Pac.  619. 

404a.  That  the  clerk  of  the  court  did  not 
sign  a  trust  deed  and  mortgage  of  swamp 
lands  of  a  county,  to  secure  its  bonds  is- 
sued in  aid  of  the  construction  of  a  rail- 
road, and  which  instruments  were  executed 
by  the  judges  of  the  county,  is  not  fatal, 
where  the  bonds  recite  all  the  proceedings 
necessary  to  authori^  the  conveyance  by 
the  county  under  the  act  authorizing  the 
construction  of  the  road,  which  vested  the 
power  to  dispose  of  these  lands  in  the 
county  court,  but  prescribed  no  mode  in 
which  the  conveyance  was  to  be  made  and 
the  conveyance  was  confirmed  aa  the  act 
of  the  court  by  an  order  entered  in  its 
minutes,  and  the  signature  of  the  clerk 
was  not  made  an  essential  prerequisite,  al- 
though, by  a  statute  providing  for  the  con- 
veyance of  swamp  lands,  the  conveyance 
was  to  be  made  by  the  judge  and  counter- 
signed by  the  clerk.  Kenicott  v.  Wayne 
County.  16  Wall.  452,  21:319 

Cited  in    Fidelity    Ins.    Trust   &    S.   D.    Co.   v. 

Valley  R.  Co.  32  W.  Va.  266,  9  S.  E.  180. 

405.  The  issue  of  bonds  by  a  county  court 
under  its  seal,  reciting  that  they  are  issued 
pursuant  to  an  order  of  that  court  author- 
ized by  a  vote  of  the  people;  and  the  order 
appearing  on  the  records  of  the  court,  show- 
ing that  under  and  by  virtue  of  the  statute 
the  county  had  issued  and  delivered  all 
bonds;  and  the  payment  of  interest  on  the 
bonds  for  several  years, — estopped  the 
county  from  urging,  as  against  a  bona  fide 
holder  of  the  bonds  and  coupons,  the  ex- 
istence of  any  irregularity  in  the  making 
of  the  subscription  or  the  making  of  the 
bonds.  Livingston  County  v.  First  Nat. 
Bank,   128  U.  S.  102,  9   Sup.  Ct.  Rep.   18, 

32:  359 
Cited  In  Scotland  County  v.  Hill.  132  U.  S.  112, 
33  L.  ed.  263.  10  Sup.  Ct.  Rep.  26. 

406.  A  municipal  corporation  is  estopped 
by  recitals  in  its  bonds  to  assert  that  they 
were  issued  in  excess  of  the  limits  imposed 
by  the  Constitution  or  statutes  of  the 
state,  where  the  statutes,  as  construed  by 
the  courts,  leave  it  to  the  officers  issuing 
the  bonds  to  determine  whether  the  facts 
exist  which  constitute  the  constitutional 
or  statutory  condition  precedent,  and  do 
not  require  those  facts  to  be  made  a  mat- 
ter of  public  record.  Sutliff  v.  Lake 
County,  147  U.  S.  230,  13  Sup.  Ct.  Rep. 
318,  37:  145 
Cited  in  Waite  v.  Santa  Cruz,  184  U.  S.  319.  i 


46  L.  ed.  564.  22  Snp.  Ct.  Rep.  327— Natloft- 
al  Bank  of  Commerce  v.  Granadn.  4  C.  C. 
A.  218,  10  U.  S.  App.  692.  54  Fed.  106 — 
Farmers'  Loan  A  T.  Co.  v.  Sioux  Falls, 
131  Fed.  910 — National  L.  Ins.  Co.  v.  Mead. 
13  S.  D.  46,  48  L.R.A.  787.  79  Am.  St.  Rep. 
876,  82  N.  W.  78. 

407.  A  recital  of  the  necessary  popular 
sanction,  in  county  bonds  executed  and  is- 
sued by  the  county  judge,  who  is  the  offi- 
cer designated  by  the  Iowa  statute  to  de- 
cide whether  the  voters  have  given  that 
sanction,  is,  in  the  absence  of  fraud  and 
collusion,  sufficient  evidence  that  the  sanc- 
tion was  given,  in  favor  of  a  bona  fide  pur- 
chaser for  value  before  maturitv.  Lvnde 
V.  Winnebago  County,  16  Wall.  6,'  21:"  272 
Cited  In  Chambers  County  v.  Clews,   21   Wall. 

321,  22  L.  ed.  519 — Coloma  v.  Eaves.  92 
U.  S.  493,  23  L.  ed.  582 — Johnson  County 
V.  January,  94  U.  S.  206,  24  L.  ed.  112 — 
Warren  County  v.  Marcy,  97  TJ.  S.  104,  24 
L.  ed.  980 — Macon  County  v.  Shores,  97  U. 
S.  279,  24  L.  ed.  890— Orleans  v.  Piatt.  99 
U.  S.  683,  25  L.  ed.  406 — Lyons  v.  Munsun. 
99  U.  S.  686.  25  L.  ed.  451— Moultrie 
County  V.  Fairfield,  105  U.  S.  374,  26  L.  ed 
947 — Pana  v.  Bowler,  107  U.  S.  540.  27  L. 
ed.  428,  2  Sup.  Ct.  Rep.  704 — Sherman 
County  V.  Simons,  109  U.  S.  738,  27  L.  ed. 
1094,  3  Sup.  Ct.  Rep.  502— Carpenter  v. 
Buena  Vista  County.  5  Dill.  559,  Fed.  Caa. 
No.  2,429 — Cooke  v.  United  States,  12 
Blatchf.  60,  Fed.  Cas.  No.  3,178 — Gause  v. 
Clarksvllle,  5  Dill.  181,  Fed.  Cas.  No.  5,276 
— Stanton  v.  Alabama  &  C.  R.  Co.  2  Woods, 
512,  Fed.  Cas.  No.  13,290 — Stewart  v.  Lans- 
ing, 15  Blatchf.  287,  Fed.  Cas.  No.  13,432 
— National  L.  Ins.  Co.  v.  Board  of  Education, 
27  U.  S.  App.  244,  62  Fed.  792— Hughps 
County  v,  Livingston,  43  C.  C.  A.  549.  1U4 
Fed.  313 — Independent  School  District  v. 
Rew,  55  L.R.A.  371.  49  C.  C.  A.  205.  Ill 
Fed.  8— Schloss  v.  Hewlett,  81  Ala.  271.  1 
So.  263 — Jefferson  County  v.  Truss.  85  Ala. 
492.  5  So.  86— Kuns  v.  School  Dlst.  No.  28. 
11  S.  D.  583,  79  N.  W.  844— Noycs  v.  In- 
land &  Seaboard  Coasting  Co.  MacArth.  &  M. 
11 — Jefferson  County  v.  Lewis,  20  Fla.  989 
— State  ex  rel.  Robb  v.  Kiowa  County.  39 
Kan.  659,  7  Am.  St.  Rep.  569,  19  Pac.  925 — 
Demlng  v.  Houlton.  64  Me.  262,  18  Am. 
Rep.  253 — Fulton  v.  Rlverton,  42  Minn.  397, 
44  N.  W.  257— Magle  v.  Union  Twp.  40  N. 
'J.  L.  455 — Glfford  v.  White  Plains.  25  Hun, 
609 — Alvord  v.  Syracuse  Nat.  Bank,  98  N. 
Y.  608 — Parker  v.  Saratoga  County.  106  N. 
Y.  410,  13  N.  E.  308™BeIo  v.  Forsythe 
County.  76  N.  C.  495— Bond  Debt  Cases.  12 
S.  C.  252. 

408.  A  municipal  corporation  authorized 
by  statute  to  lend  its  aid  to  organized  rail- 
roads is  estopped,  as  against  a  bona  fide 
holder  of  bonds  reciting  the  statute  and 
compliance  with  all  preliminary  statutory 
requirements  and  issued  to  a  subsequently 
incorporated  railroad,  from  denying  their 
validity  on  the  ground  that  the  statute 
applied  only  to  railroads  organized  at  the 
time  of  the  passage  of  the  act.  James  v. 
Milwaukee,  16  Wall.  159,  21:267 
Cited  In  Savannah  v.  Kelly,  108  U.  8.  191,  27 

L.  ed.  698,  2  Sup.  Ct.  Rep.  468. 

409.  A  town  sued  by  a  bona  fide  holder 
for  value  before  maturity  of  its  bonds  is- 
sued for  a  plank-road  subscription  cannot 
show   want  of  compliance  with  the  forms 
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of  law,  or  the  fraud  of  its  own  agents  in 
their  issue,  where  the  bonds  were  signed 
by  the  chairman  of  the  board  of  supet- 
visors  of  the  town  after  they  had  been 
authorized  by  statute  to  make  the  sub- 
scription, and  recited  the  subscription  by 
the  board,  and  their  issuance  in  pursuance 
thereof  to  carry  out  the  provisions  of  the 
statute.  Grand  Chute  v.  Winegar,  15  Wall. 
355,  21:170 

Cited  in  Kenicott  v.  Wayne  County,  16  Wall. 
465,  21  L.  ed.  320 — Chambers  County  v. 
Clews,  21  Wall.  321.  22  L.  ed.  519— Ran- 
dolph County  V.  I'ost,  93  U.  S.  514,  28  L 
ed.  950 — San  Antonio  v.  Mehaffy,  96  U.  S. 
314,  24  L.  ed.  817 — Carpenter  v.  Buena  Vista 
County,  5  Dill.  500,  Fed.  Cas.  No.  2,429  — 
Huidekoper  v.  Buchanan  County,  3  Dill.  180, 
Fed.  Cas.  No.  G.847— Miller  v.  Berlin.  13 
Blatchf.  247,  Fed.  Cas.  No.  9,562— Pollard 
V.  Ploasant  Hill,  3  Dill.  197,  Fed.  Cas.  No. 
11,253 — Stanton  v.  Alabama  &  C.  R.  Co.  2 
Woods.  512.  Fed.  Cas.  No.  13,206 — Young  v. 
MontRonicry  &  K.  R.  Co.  2  Woods,  616,  Fed. 
Cas.  No.  18,166 — Whiting  v.  Wellington,  10 
Fed.  81 :3 — Dorian  v.  Shreveport,  28  ITcd.  290 
— National  Bank  v.  (irenada,  41  Fed.  94 — 
National  L.  In».  Co.  v.  Board  of  Education, 
10  C.  C.  A.  651,  27  U.  S.  App.  244,  62  Fed. 
792 — Shppard  v.  Tulare  Irrlg.  District,  94 
Fed.  6 — Groonburg  v.  International  Trust 
Co.  36  C.  C.  A.  475,  94  Fed.  759 — Hughes 
County  V.  Livingston,  43  C.  C.  A.  549,  104 
Fed.  313 — Indopondont  School  District  v. 
Rew,  05  L.R.A.  371,  49  C.  C.  A.  205,  111 
Fed.  8— Deming  v.  Iloulton,  64  M<>.  262.  18 
Am.  Rep.  25J'.-— Hawkins  v.  Carroll  County, 
50  Miss.  764— Smith  v.  Clark  County,  54 
Mo.  72 — Citizens*  Sav.  Bank  v.  Grcenburg. 
31  Misc.  431.  65  N.  Y.  Supp.  554 — Peoplo 
ex  rel.  Martin  v.  Brown,  55  N.  Y.  199— 
State  ex  rel.  Ross  v.  Anderson  County,  8 
Baxt.  259 — Louisville  &  N.  R.  Co  v.  State, 
8  Ilelsk.  788— Lawson  v.  Schnellen,  33  Wis. 
293. 

410.  Where  the  statute  under  which  bonds 
of  a  county  in  Missouri  were  issued  required 
that  they  should  be  made  payable  to  a 
railroad  company,  its  successors  and  as- 
signs, and  they  were  made  payable  to  the 
company  or  bearer, — Held,  that  the  statu- 
tory requirement  in  this  particular  is  only 
directory,  and  the  county  is  estopped  to 
take  advantage  of  it  by  the  recital,  in  the 
bonds,  of  conformity  to  the  statute.  Cal- 
houn County  V.  Gafbraith,  99  U.  S.  214, 

25:  410 
Distinguished  In  CampbellBvllle  Lumber  Co.  v. 
Hubbert,  50  C.  C.  A.  442,  112  Fed.  725. 

Cited  in  Slnton  v.  Carter  County.  23  Fed.  53S 
— D'Esterre  v.  Brooklyn.  90  Fed.  588 — 
D'Esterre  v.  New  York.  44  C.  C.  A.  78,  104 
Fed.  608 — Bunch  v.  Fluvanna  County,  86 
Va.*458.  10  S.  E.  532. 

411.  A  recital  in  a  bond  sued  on,  of  an 
oflBcer's  appointment,  is  sufficient  evidence, 
against  the  obligors,  of  that  fact.  A  com- 
mission or  certified  copy  is  not  necessary 
to  prove  it.  Bruce  v.  United  States,  17 
How.  437,  15:  129 

412.  A  recital  in  bonds  issued  by  a 
county,  that  they  were  issued  in  pursuance 
of  the  vote  of  the  electors  of  the  county, 
is  equivalent  to  a  statement  that  the  vote 
was  lawful  and  regular,  and  such  as  the 


law  required  as  to  notice;  and  in  a  suit  on 
coupons  of  the  bonds,  evidence  by  the  de- 
fendant to  show  that  sufficient  notice  of 
the  election  was  not  given  is  inadmissible 
as  against  a  bona  fide  holder  for  value. 
Anderson  County  v.  Beal,  113  U.  S.  227, 
5  Sup.  Ct.  Rep.  433,  28:  966 

Pana  v.  Bowler,  107  U.  S.  529,  2  Sup.  Ct. 

Rep.  704,  27:  424 

DistinguUihed  In  Wilson  v.  Board  of  Education, 

12  S.  D.  557,  81  N.  W.  952. 

Cited  in  Sherman  County  v.  Simons,  109  U.  S. 
738.  27  L.  ed.  1094.  3  Sup.  Ct.  Rep.  502— 
Dixon  County  v.  Field,  111  U.  S.  94,  28  L. 
ed.  364,  4  Sup.  Ct.  Rep.  315 — Oregon  v.  Jen- 
nings, 110  U.  S.  93,  30  L.  ed.  329,  7  Sup. 
Ct.  Rep.  124— Crow  v.  Oxford  Twp.  119  U. 
S.  223.  80  L.  ed.  390.  7  Sup.  Ct.  Rep.  180— 
German  Sav.  Bank  v.  Franklin  County,  128 
U.  S.  541,  32  L.  ed.  525,  9  Sup.  Ct.  Rep.  159 
, — Evansvllle  v.  Dennett.  161  U.  8.  443,  40 
L.  ed.  783,  16  Sup.  Ct.  Rep.  613 — Wilkes 
County  V.  Coler,  180  U.  S.  525,  45  L.  ed. 
652,  21  Sup.  Ct.  Rep.  458 — Tulare  Irrlg. 
District  V.  Shepard.  185  U.  S.  22.  46  L.  ed. 
783,  22  Sup.  Ct.  Rep.  531— Stanly  County 
V.  Coler,  190  U.  S.  450,  47  L.  ed.  1134,  23 
Sup.  Ct.  Rep.  811 — Llebman  v.  San  Francis- 
co, 24  Fed.  711 — Moulton  v.  Evansvllle,  25 
Fed.  387 — Haag  v.  Rio  Grande  County,  34 
Fed.  780 — Ninth  Nat.  Bank  v.  Knox  Coun- 
ty, 37  Fed.  78 — National  L.  Ins.  Co.  v.  Board 
of  Education,  10  C.  C.  A.  650,  27  U.  S.  App. 
244,  62  Fed.  791 — Wesson  v.  Saline  County 
20  C.  C.  A.  229,  34  U.  S.  App.  680,  73  Fed. 
919 — Second  Ward  Sav.  Bank  v.  Huron,  80 
Fed.  662 — Dudley  v.  Lake  County,  26  C.  C. 
A.  90,  49  U.  S.  App.  336,  80  Fed.  680— South 
St.  Paul  V.  Lamprecht  Bros.  Co.  31  C.  C.  A. 
589,  60  U.  S.  App.  78,  88  Fed.  453— Seward 
County  V.  JEtna  L.  Ins.  Co.  32  C.  C.  A.  587, 
61  U.  S.  App.  41,  90  Fed.  224— Lake  County 
V.  Sutliff,  38  C.  C.  A.  173.  97  Fed.  276— 
Hughes  County  v.  Livingston.  43  C.  C.  A. 
549,  104  Ifed.  313 — Clapp  v.  Otoe  County,  45 
C.  C.  A.  587,  104  Fed.  481— D'Esterre  v. 
New  York,  44  C.  C.  A  80,  104  Fed.  610— 
Clarke  v.  Northampton,  105  Fed.  314 — Inde- 
pondent  School  District  v.  Rew,  55  L.R.A. 
371,  49  C.  C.  A.  205,  111  Fed.  8— Stanley 
County  V.  Coler,  51  C.  C.  A.  380,  113  Fed. 
700— Kearney  v.  Woodruff,  53  C.  C.  A.  122. 
115  Fed.  95— Wet7,ell  v.  Paducah,  117  Fed. 
654 — Color  v.  Santa  Fe  County,  6  N.  M.  163, 
27  Pae.  619— Beattys  v.  Solon.  64  Hun,  127. 
19  N.  Y.  Supp.  37 — Peck  v.  Hempstead,  27 
Tex.  Civ.  App.  87,  65  S.  W.  653. 

413.  Recitals  in  refunding  bonds  which  a 
city  has  authority  to  issue  for  its  "out- 
standing indebtedness  evidenced  by  bonds 
and  warrants  thereof,"  stating  that  these 
bonds  are  issued  for  that  purpose,  in  con- 
formity to  the  Constitution  and  statutes  of 
the  state,  and  that  all  which  the  law  re- 
quires has  been  done  to  authorize  their  is- 
sue, estop  the  city,  as  against  bona  fide 
purchasers  of  such  bonds,  from  contending 
that  the  original  bonds  for  which  the  re- 
funding bonds  are  issued  did  not  constitute 
a  part  of  the  bonded  indebtedness  of  the 
city,  and  that  notice  of  that  fact  was  given 
by  the  ordinance  under  which  the  election 
atithorizing  this  issue  was  held,  since  it 
specified  that  the  indebtedness  to  be  re- 
funded included  certain  bonds  issued  by  a 
water  company  which  constituted  a  lien 
on   the  city  waterworks,  and  had  thereby 
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become  a  part  of  the  bonded  indebtedness 
of  the  city.  Waite  v.  Santa  Cruz,  184  U.  S. 
302,  22  Sup.  Ct.  Rep.  327,  46:  552 

Cited  In  Tulare  Irrig.  District  ▼.  Shepard,  ISfi 
U.  S.  24,  46  L.  ed.  784,  22  Sup.  Ct.  Rep.  531 
— Stanly  County  r.  Coler.  100  U.  8.  451,  47 
L.  ed.  1134,  28  Sup.  Ct.  Rep.  811— Ferris 
Irrlg.  District  y.  Thompson,  54  C.  C.  A.  342, 
116  Fed.  838 — Fairfield  v.  Rural  Independ- 
ent School  District,  54  C.  C.  A.  345,  116  Fed. 
841— King  V.  Superior,  54  C.  C.  A.  503,  117 
Fed.  117— Wetsell  v.  Paducah,  117  Fed.  654 
— Defiance  t.  Schmidt,  59  C.  C.  A.  164,  123 
Fed.  6. 

414.  The  recital  in  a  bond  issued  by  a  mu- 
nicipality, that  it  was  issued  by  virtue  of  an 
ordinance  of  the  common  council  of  the  city, 
concludes  the  city  as  to  any  irregularities  in 
the  execution  of  the  statutory  power  con- 
ferred upon  the  common  council.  Von 
Hostrup  V.  Madison,  1  Wall.  291,  17:  538 
DisUnguished  in  Spence  y.  Mobile  &  M.  R.  Co 

70  Ala.  580 — Stelnes  y.  Franklin  County,  48 
Mo.  183,  8  Am.  Rep.  87. 

Cited  in  Dayenport  y.  Lord  (Davenport  y.  Unit- 
ed States)  9  Wall.  414,  19  L.  ed.  707 — Pen- 
dleton County  y.  Amy,  13  Wall.  305,  20  L. 
ed.  580 — Coloma  y.  Eaves.  02  U.  S.  402,  23 
1j.  ed.  582 — Evansvllle  v.  Dennett,  161  V 
8.  444,  40  L.  ed.  764,  16  Sup.  Ct.  Rep.  613- • 
Provident  Life  &  T.  Co.  v.  Mercer  County, 
170  U.  S.  601,  42  L.  ed.  1160,  18  Sup.  Ct. 
Rep.  788 — Kirkbride  v.  Lafayette  County, 
Fed.  Cas.  No.  7,840 — ^Memphis  v.  Brown,  1 
Flipp.  106,  Fed.  Cas.  No.  0.415— Milner  v 
Pensacola,  2  Woods.  637,  Fed.  Cas.  No.  0,610 
— Ranger  v.  New  Orleans,  2  Woods,  133,  Fed. 
Cas.  No.  11,564 — Sala  v.  New  Orleans,  2 
Woods.  10.5.  Fed.  Cas.  No.  12,246— Smith  v. 
Tallapoosa  County,  2  Woods,  577,  Fed.  Cas. 
No.  13,113 — Stanton  v.  Alabama  &  C.  R.  Co. 
2  Woods,  527,  Fed.  Cas.  No.  13.297— Nation- 
al Bank  v.  Grenada,  41  Fed.  02 — Atchison, 
T.  A  8.  F.  R.  Co.  V.  Fletcher,  35  Kan.  248. 
10  P«c.  506 — Floyd  County  v.  Shorter,  60 
Ga.  508 — ^New  Albany.  L.  A  C.  P.  R.  Co.  v. 
Smith.  23  Ind.  355— Wilkinson  v.  Peru,  61 
Ind.  11 — Lewis  v.  Bourbon  County,  12  Kan. 
200 — Adams  v.  Memphis  &  L.  R.  R.  Co.  2 
Coldw.  663 — State  ex  rel.  Marinette.  T.  ft  W. 
R.  Co.  V.  Tomahawk,  06  Wis,  84,  71  N.  W. 
86. 

415.  Bonds  reciting  their  registration 
pursuant  to  law,  held  valid  in  the  hands 
of  bona  fide  purchasers  for  value  before 
maturitv.  Harper  County  v.  Rose,  140  U.  S. 
71,  11  Sup.  Ct.  Rep.  710,  35:  344 
Cited  in  D'Esterre  v.  Brooklyn,  00  Fed.  501. 

416.  Recitals  in  county  bonds  that  they 
were  issued  under  the  authority  of  N.  C. 
Code,  §§  1996-1999,  to  pay  a  subscription 
to  the  capital  stock  of  a  railway,  entitled 
bona  fide  purchasers  to  assume  that  the  con- 
dition of  the  railroad  as  to  construction  and 
the  "interest"  of  the  county  therein  were 
such  as.  by  §  1996,  were  required  to  exist 
before  the  power  to  issue  such  bonds  could 
be  exercisea.  Stanly  County  v.  Coler,  190 
U.  S.  437,  23  Sup.  a.  Rep.  811,         47:  1126 

417.  Defective  organization  of  an  irr lo- 
tion district,  under  the  California  irrigation 
act  of  March  7,  1887,  because  of  the  insuffi- 
ciency of  the  notice  of  the  intended  presen- 
tation to  the  board  of  supervisors  of  the  pe- 
tition for  the  formation  of  euch  district, 


cannot  be  raised,  as  against  bona  fide  hold* 
ers  for  full  value  and  without  notice  of 
bonds  issued  by  such  district,  by  the  own- 
ers of  land  within  the  district,  who  acqui- 
esced in  the  issue  of  the  bonds  and  received 
the  full  benefit  of  the  proceeds,  where  the 
board  of  supervisors,  in  the  exercise  of  their 
statutory  authority,  had  decided  that  the 
district  was  duly  organized,  and  filed  a  copy 
of  such  determination  with  the  county  re- 
corder as  required  by  such  statute,  and  the 
bonds  contained  a  recital,  in  compliance 
with  §  15  of  that  act,  that  they  were  issued 
by  authority  of  such  act,  stating  its  title 
and  date  of  approval.  Tulare  Irrig.  Dis- 
trict V.  Shepard,  185  U.  S.  1,  22  Sup.  Ct. 
Rep.  531,  46:  773 

418.  While  a  recital  in  municipal  bonds 
that  they  were  issued  under  a  specified 
statute  may  be  invoked  by  the  holder  of  the 
bonds  as  an  estoppel  against  the  county,  it 
is  not  conclusive  in  its  favor  as  to  the  act 
under  which  the  bonds  were  in  fact  issued. 
Knox  County  v.  Ninth  Nat.  Bank,  147  U.  S. 
91,  13  Sup.  Ct.  Rep.  269,  37:93 
Cited  In  Cairo  v.  Zane,  149  U.  8.  148,  37  L.  ed. 

680,  13  Sup.  Ct.  Rep.  808 — ^Wilkes  County  v. 
Coler,  180  U.  8.  525,  45  L.  ed.  652,  21  Sup. 
Ct.  Rep.  458 — Stanly  County  v.  Coler,  51 
C.  C.  A.  381,  113  Fed.  707— Beatrice  v.  Ed- 
minson,    54    C.    C.    A.    606.    117    Fed.    432. 

419.  When  the  holder  of  bonds  relies  for 
protection  upon  mere  recitals,  they  should 
at  least  be  clear  and  unambiguous,  in  order 
to  estop  a  municipal  corporation,  in  whose 
name  they  were  issued,  from  showing  that 
they  were  issued  in  violation  or  without 
authority  of  law.  Independent  School  Dist- 
rict V.  Stone,  106  U.  S.  183,  1  Sup.  Ct.  Rep. 
84,  27:  90 
died  in  Cairo  v.  Zane,   140  U.  S.   141,  37   L*. 

ed.  680,  13  Sup.  Ct.  Rep.  803 — Evansvllle  v. 
Dennett,  161  U.  8.  442,  40  L.  ed.  763.  16 
Sup.  Ct.  Rep.  613 — Lewis  v.  Comanche  Coun- 
ty, 35  Fed.  347 — Mercer  County  v.  Provident 
Life  &  T.  Co.  10  C.  C.  A.  50.  43  U.  8.  App. 
21,  72  Fed.  620 — Huron  v.  Second  Ward  Sav. 
Bank,  40  L.R.A.  540,  30  C.  C.  A.  45.  57  U. 
8.  App.  503,  86  Fed.  270— South  St.  Paul  t. 
Lamprecht  Bros.  Co.  31  C.  C.  A.  689.  60  U. 
8.  App.  78,  88  Fed.  453 — D'Esterre  v.  Brook- 
lyn, 00  Fed.  508 — Hughes  County  v.  Liv- 
ingston, 43  C.  C.  A.  551,  104  Fed.  31&— 
Clapp  V.  Otoe  County.  45  C.  C.  A.  587,  104 
Fed.  481 — Clapp  v.  Martce  City,  40  C.  C.  A. 
255.  Ill  Fed.  107. 

420.  Recitals  in  bonds  that  they  were 
issued,  etc.,  by  authority  of  an  election,  etc., 
in  conformity  with  specified  provisions  of 
law,  necessarily  imply  that  they  were  iMued 
by  authority  of  the  electors,  and  that  the 
election  was  held  in  conformity  to  law, 
but  do  not  import  a  compliance  with  statute 
or  fundamental  law  as  to  the  amount  of  in- 
debtedness that  may  be  incurred.  Independ- 
ent School  District  v.  Stone,  106  tf.  S. 
183,  1  Sup.  Ct.  Rep.  84,  27:90 
Cited  in  Comanche  County  v.  Lewis,  133  U.  S. 

206,  33  L.  ed.  608,  10  Sup.  Ct.  Rep.  286 — 
State  ex  rel.  Cohen  v.  Hawes.  112  Ind.  328, 
14  N.  E.  87— Barles  v.  Wells,  04  Wis.  206. 
50  Am.  St.  Rep.  885,  68  N.  W.  064. 

421.  M^re  reci^ls  b^  t|i«  officers  of  c 
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nicipal  corporation  in  bonds  issued  in  aid 
of  a  railroad  corporation  do  not  preclude 
an  inquiry,  even  where  the  rights  of  a  bona 
fide  holder  are  involved,  as  to  the  existence 
of  legislative  authority  to  issue  them.  Nor- 
thern Nat.  Bank  v.  Porter  Twp.  110  U.  S. 
608.  4  Sup.  Ct.  Rep.  254,  28:  258 

Dixon  County  v.  Field,  111  U.  S.  83,  4  Sup. 
Ct.  Rep.  315,  28:  360 

Cited  In  Carroll  County  v.  Smith,  111  U.  S. 
562,  28  L.  ed.  510,  4  Sup.  Ct.  Rep.  539 — 
Daviess  County  v.  Dickinson,  117  U.  S.  665, 
29  L.  ed.  1030,  6  Sup.  Ct.  Rep.  897 — Hopper 
▼.  Covington,  118  U.  S.  151,  80  L.  ed.  102, 
6  Sup.  Ct.  Rep.  1025 — Crow  v.  Oxford,  119 
U.  S.  225,  30  L.  ed.  391,  7  Sup.  Ct.  Rep. 
180 — Lake  County  v.  Qraham,  130  U.  S.  681, 
82  L.  ed.  1067,  9  Sup.  Ct.  Rep.  654 — Chaffee 
County  V.  Potter,  142  U.  S.  363,  35  L.  ed. 
1043,  12  Sup.  Ct.  Rep.  216 — Sutllff  v.  Lalce 
County,  147  U.  S.  233,  37  L.  ed.  140,  13 
Sup.  Ct.  Rep.  318 — Chicot  County  v.  Sher- 
wood, 148  U.  S.  536,  37  L.  ed.  549,  13  Sup. 
Ct.  Rep.  695 — Moulton  v.  Evansville,  25  Fed. 
886 — Ninth  Nat.  Bank  v.  Knox  County.  37 
Fed.  78— Sutliff  v.  Lake  County.  47  Fed. 
100 — National  Bank  of  Commerce  v.  Granada, 
4  C.  C.  A.  218,  10  U.  S.  App.  692,  64  Fed. 
106 — CofBn  v.  Kearney  County,  6  C.  C.  A. 
204,  12  U.  S.  App.  562,  57  Fed.  143— North 
▼.  Platte  County,  29  Neh.  453,  26  Am.  St. 
Rep.  395,  45  N.  W.  692. 

422.  Recitals  in  municipal  bonds  do  not 
extend  to  or  cover  matters  of  law.  Dixon 
County  v.  Field,  111  U.  S.  83,  4  Sup.  Ct. 
Rep.    315,  28:  360 

423.  A  recital  in  municipal  or  county 
bonds  does  not  extend  to  or  cover  matters  of 
law;  and  a  certificate  reciting  the  actual 
facts,  and  that  thereby  the  bonds  were  con- 
formable to  the  law,  when,  judicially  speak- 
ing, they  are  not,  will  not  make  them  so; 
nor  can  it  work  an  estoppel  upon  the  county 
to  claim  the  protection  of  the  law.  Lake 
County  V.  Graham,  130  U.  S.  674,  9  Sup.  Ct. 
Rep.  654,  32:  1065 

424.  Where  there  is  a  want  of  authority 
for  the  issuance  of  municipal  bonds,  reci- 
tals therein  are  not  binding  on  the  principal. 
Harshman  v.  Bates  County,  92  U.  S.  569, 

23:  747 
Cited  In  Green  v.  Dyersburg,  2  FHpp.  496,  Fed. 
Cas.  No.  5,756 — Pana  v.  Lipplncott,  2  III 
App.  477 — Johnson  v.  Butler,  31  La.  Ann. 
776— Webb  v.  Lafayette  County,  67  Mo.  360 
— State  ex  rel.  Stamper  v.  Holladay,  72  Mo. 
601. 

425.  A  township  is  not  estopped  by  bonds 
and  the  recitals  contained  in  them  to  dis- 
pute their  validity,  even  as  to  an  innocent 
holder  for  value,  unless  the  bonds  are  the 
bonds  of  the  township.  Bissell  v.  Spring 
Valley  Twp.  110  U.  S.  162,  3  Sup.  Ct.  Rep. 
555,  28:  105 
Cited  in  State  ex  rel.  Cohen  ▼.  Hawes.  112  Ind. 

828,  14  N.  B.  87. 

426.  A  recital  in  municipal  bonds  that 
they  are  issued  "under  and  pursuant  to  law" 
does  not  estop  the  corporation  from  assert- 
ing the  contrary.  Katzenberger  v.  Aberdeen, 
121  U.  S.  172,  7  Sup.  Ct.  Rep.  947,  30:  911 
Cited  in  D'Esterre  v.  Brooklyn,  90  Fed.  589 — 

Clarke  v.  Northhampton,  (^7  Cr  C  A.  123,  120 
Fed.  662. 


427.  A  purchaser  of  municipal  bonds  is 
not  entitled  to  rely  upon  recitals  therein  of 
facts  which  are  matters  of  record.  Xesbitt 
V.  Independent  District,  144  U.  S.  610,  12 
Sup.  Ct.  Rep.  746,  36:  562 
Cited  in  Coffin  v.  Kearney  County,  6  C.  C.  A. 

295,  12  U.  S.  App.  562,  57  Fed.  143— West 
Plains  Twp.  v.  Sage,  16  C.  C.  A.  567,  32  U. 
8.  App.  725,  69  Fed.  967 — Rathbone  v.  Kiowa 
County,  73  Fed.  899 — Flagg  v.  School  Dist. 
No.  70,  4  N.  D.  46,  26  L.R.A.  870,  68  N.  W. 
499. 

428.  Where  a  statute  provides  for  a  rec- 
ord of  bonded  indebtedness,  the  recitals  in 
its  bonds  do  not  estop  a  municipal  corpo- 
ration to  prove,  by  the  records  of  the  as- 
sessment and  the  indebtedness,,  that  the 
bonds  were  issued  in  violation  of  the  state 
Constitution.  Sutliff  v.  Lake  County,  147 
U.  S.  230,  13  Sup.  Ct.  Rep.  318,  37:  145 
Diatinguiahed  in  Independent  School  District  ▼. 

Rew,  55  L.R.A.  371,  49  C.  C.  A.  206,  111 
Fed.    9. 

Cited  in  Hedges  v.  Dixon  County,  160  U.  8.  187, 
37  L.  ed.  1047,  14  Sup.  Ct.  Rep.  71— Gunni- 
son County  y.  E.  H.  Rollins  &  Sons,  173  U. 
S.  271,  43  L.  ed.  697,  19  Sup.  Ct.  Rep.  390 
— Coffin  V.  Kearney  County,  6  C.  C.  A.  296, 
12  U.  S.  App.  662,  57  Fed.  143— National  L. 
Ins.  Co.  V.  Board  of  Education,  10  C.  C.  A. 
650,  27  n.  S.  App.  244,  62  Fed.  790— Prickett 
V.  Marceline,  65  Fed.  474 — Santa  Cms  v. 
Walte,  39  C.  C.  A.  110,  98  Fed.  391— Pierre 
v.  Dunscomb,  45  C.  C.  A.  508,  106  Fed.  620 
— Lake  County  ▼.  Linn,  29  Colo.  454,  68 
Pac.  889 — State  v.  Wichita  County,  62  Kan. 
500,  64  Pac.  45 — Guthrie  v.  New  Vienna 
Bank,  4  Okla.  216,  38  Pac.  4 — Martin  ▼.  Ter- 
ritory, 5  Okla.  194,  48  Pac.  106 — Johnson 
City  v.  Charleston,  C.  &  C.  R.  Co.  100  Tenn. 
147,  44  S.  W.  670. 

429.  Where  the  recitals  of  municipal 
bonds  are  merely  to  the  effect  that  the  stat- 
ute has  been  fully  complied  with,  and  there 
is  no  recital  that  the  constitutional  re- 
quirements have  been  observed,  there  is  no 
estoppel  of  the  municipality  as  to  constitu- 
tional questions.  Lake  County  v.  Graham, 
130  U.  S.  674,  9  Sup.  a.  Rep.  654,    32:  1065 

430.  Tf  the  fact  necessary  to  the  existence 
of  municipal  authority  to  issue  bonds  is  by 
law  ascertained,  not  officially  by  the  officers 
charged  with  the  execution  of  the  power, 
but  by  reference  to  some  express  and  defi- 
nite record  of  a  public  character,  then  the 
authority  to  act  will  depend  upon  the  exis- 
tence of  the  requisite  fact  as  shown  by  the 
record,  and  not  upon  its  ascertainment  and 
determination  by  any  one.  All  persons 
claiming  under  the  exercise  of  such  a  power 
may  be  put  to  proof  of  the  fact  made  a 
condition  of  its  lawfulness,  notwithstanding 
any  recitals  in  the  instrument.  Lake  Coun- 
ty V.  Graham,  130  U.  S.  674,  9  Sup.  Ct.  Rep. 
654,  32:  1065 
Cited  in  Gunnison  Connty  r.  B.  H.  Rollins  & 

Sons,  173  U.  S.  272,  43  L.  ed.  697,  Ifr  Sup. 
Ct.  Rep.  390 — West  Plains  Twp.  v.  Sage, 
16  C.  C.  A.  563,  32  U.  S.  App.  725,  69  Fed. 
952 — Manhattan  Co.  v.  Jronwood,  20  C.  C. 
A.  646,  43  U.  S.  App.  369,  74  Fed.  539— 
Chilton  V.  Oratton,  82  Fed.  879 — Spring- 
Held  Safe-Deposit  A  T.  Co.  v.  Attica.  29  C. 
C.  A.  217,  56  U.  S.  App.  330.  85  Fed.  390 — 
Walte  V.  Santa  CruE,  89  Fed.  636 — Geer  v. 
School  Dist  No.  11.  38  C.  C.  A.  894,  97  Fe^, 
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734 — Bulllngton  Sav.  Bank  v.  Clinton,  111 
Fed.  444 — Fairfield  v.  Rural  Independent 
School  District,  111  Fed.  461— Lake  County 
V.  Linn,  29  Colo.  455,  68  Pac.  839 — Flagg  v. 
School  Dlst.  No.  70,  4  N.  D.  45,  25  L.R.A. 
370,  58  N.  W.  499— Wilson  v.  Board  of 
Education.  12  S.  D.  559.  81  N.  W.  952— 
National  L.  Ins.  Co.  v.  Mead,  13  S.  D.  45,  48 
L.R.A.  787,  79  Am.  St.  Rep.  876.  82  N.  W. 
78 — Anderson  v.  Orient  F.  Ins.  Co.  88  Iowa, 
591,  55  N.  W.  348— Holllday  v.  Hllder- 
brandt,  97  Iowa.  182,  66  N.  W.  89— Coler  v. 
Santa  Fe  County,  6  N.  M.  164,  27  Pac.  619 
— Union  Bank  v.  Oxford,  119  N.  C.  230,  34 
L.R.A.  491,  25  S.  E.  966. 

431.  In  a  bond  issued  by  a  county  in 
Colorado,  no  recital  as  to  the  amount  of  the 
assessed  taxable  valuation  of  the  property 
to  be  taxed  for  the  payment  of  the  bonds 
can  take  the  place  of  the  assessment  itself^ 
where  the  amount  as  fixed  by  reference  to 
that  record  is  made  by  the  Constitution  the 
standard  for  measuring  the  limit  of  the  mu- 
nicipal power,  and  the  ascertainment  of  that 
fact  is  not  submitted  to  the  county  ofHcers. 
Lake  County  v.  Graham,  130  U.  S.  674.  9 
Sup.  Ct.  Rep.  654,  32:  1065 
Cited  m  Walte  ▼.  Santa  Cruz,  184  U.  S.  319. 

46  L.  ed.  564,  22  Sup.  Ct.  Rep.  327— Na- 
tional L.  Ins.  Co.  y.  Board  of  Education,  10 
C.  C.  A.  649,  27  U.  S.  App.  244,  62  Fed. 
789— Prickett  v.  Marcellne,  65  Fed.  474— 
Keihl  T.  South  Bend,  36  L.R.A.  231,  22 
C.  C.  A.  620,  44  U.  S.  App.  687,  76  Fed. 
923— Dudley  v.  Lake  County,  26  C.  C.  A. 
91.  49  U.  S.  App.  336,  80  Fed.  680— Ox- 
ford V.  Union  Bank,  37  C.  C.  A.  498,  96  Fed. 
298 — Pierre  v.  Dunscomb,  45  C.  C.  A.  505, 
106  Fed.  617 — Independent  School  District 
V.  Rew,  55  L.R.A.  371.  Ill  Fed.  9 — Lake 
County  V.  Standley,  24  Colo.  7,  49  Pac.  23 — 
La  Plata  County  y.  Hampson,  24  Colo.  129, 
48  Pac.  1101— Kelly  v.  Cole,  63  Kan.  393, 
65  Pac.  672 — Coler  v.  Santa  Fe  County.  6 
N.  M.  134.  27  Pac.  619— Guthrie  y.  New 
Vienna  Bank,  4  Okla.  217,  38  Pac.  4 — 
Martin  v.  Territory,  5  Okla.  104,  48  Pac. 
106— Earles  v.  WellH,  94  Wis.  296,  59  Am. 
St.  Rep.  885,  68  N.  W.  964— CroRster  v. 
Bayfield  County,  99  Wis.  16,  74  N.  W.  635 
— School  Dlst.  No.  3  v.  Western  Tube  Co. 
5   Wyo.    198,   38   Pac.   922. 

432.  The  purchaser  of  municipal  bonds  is 
held  to  know  the  constitutional  provisions 
and  the  statutory  restrictions  bearing  on  the 
question  of  the  authority  to  issue  them; 
also  the  recitals  of  the  bonds  he  buys ;  while, 
on  the  other  hand,  if  he  acts  in  good  faith 
and  pays  value,  he  is  entitled  to  the  pro- 
tection of  such  recitals  of  facts  as  the  bonds 
mav  contain.  I^ke  County  v.  Graham,  130 
U.  'S.  674,  9  Sup.  Ct.  Rep.  654,  32:  1065 
Cited  in   Chaffee  County   v.   I'otter,    142  U.   8. 

361,  35  L.  ed.  1042.  12  Sup.  Ct.  Rep.  216 — 
Doon  y.  Cummins,  142  V.  S.  366.  35  L.  ed. 
1047,  12  Sup.  Ct.  Rep.  220— Barnett  v.  Denl- 
son,  145  U.  S.  139.  36  L.  ed.  653,  12  Sup. 
Ct.  Rep.  819 — Sutllff  v.  Lake  County,  147 
U.  S.  235,  37  L.  ed.  149,  13  Sup.  Ct.  Rep.  318 
—Hedges  y.  Dixon  County,  150  IT.  S.  187, 
37  L.  ed.  1047,  14  Sup.  Ct.  Rep.  71— Gunni- 
son County  y.  E.  H.  Rollins  k  Sons,  173 
U.  S.  267,  43  L.  ed.  695,  19  Sup.  Ct.  Rep. 
390 — Cummins  y.  Doon,  42  Fed.  649 — Madi- 
son County  v.  Priestly.  42  Fed.  818 — Aetna 
L.  Irs.  Co.  y.  Lyon  County.  44  Fed.  342 — 
Sutlitr  y.  Lake  County,  47  Fed.  107 — Francis 
▼.  Howard  Countyt  50  Fed.  60 — Washington 


Twp.  y.  Coler.  2  C.  C.  A.  275,  4  U.  S.  App. 
622.  51  Fed.  365 — Coflln  v.  Kearney  County. 
6  C.  C.  A.  295,  12  U.  S.  App.  562.  57  Fed. 
143 — Quaker  City  Nat.  Bank  v.  Nolan  Coun- 
ty, 59  Fed.  668 — Mercer  County  y.  Provident 
Life  &  T.  Co.  19  C.  C.  A.  51.  43  U.  S.  App. 
21,  72  Fed.  630 — Waite  v.  Santa  CniE,  75 
Fed.  970 — Rathbone  y.  Kiowa  County,  27  C 
C.  A.  483.  49  TJ.  S.  App.  577.  83  Fed.  130— 
Brattleboro  Say.  Bank  y.  Hardy  Twp.  9S 
Fed.  533 — Lake  County  y.  Keene  Flve-Centa 
Say.  Bank.  47  C.  C.  A.  477,  108  Fed.  517 — 
Madison  County  y.  Brown,  67  Miss.  692,  7 
So.  516. 

433.  A  bona  fide  holder  of  a  municipal 
bond  is  bound  to  show  legislative  authority 
in  the  issuing  body  to  create  the  bond.  Re- 
citals on  the  face  of  the  bonds,  or  acta 
in  pais,  operating  by  way  of  estoppel,  may 
cure  irregularities  in  the  execution  of  a 
statutory  power,  but  they  cannot  create  it. 
If  legislative  authority  is  wanting,  the  bon<l 
has  no  validity.  Hayes  v.  Holly  Sprin*'.**, 
114  U.  S.  120,  5  Sup.  a.  Rep.  785,  £9:  81 
Cited  In  Hopper  y.  Coylngrton.  118  U.  S.   I.^Vl. 

30  L.  ed.  192.  6  Sup.  Ct.  Rep.  1025 — Morrill 
y.  Monticello.  138  U.  S.  682.  34  L.  ed.  1073. 
11  Sup.  Ct.  Rep.  441 — Brenham  y.  German- 
American  Bank.  144  U.  S.  188.  36  L.  ed. 
396.  12  Sup.  Ct.  Rep.  559 — Ramett  y.  Denl- 
son.  145  U.  S.  139.  36  L.  ed.  653.  12  Sup. 
Ct.  Rep.  819 — Moulton  y.  Eyansyille.  25  Fed. 
386— West  Plains  Twp.  y.  Sage.  16  C.  C.  A. 
563,  32  U.  S.  App.  725.  69  Fed.  952— Waite 
y.  Santa  Crus.  89  Fed.  632 — I>artmouth  Sav. 
Bank  y.  School  Dlsts.  Nos.  6  &  31.  6  Dak. 
343,  43  N.  W.  708 — Myers  y.  Jeffersonville. 
145  Ind.  438,  44  N.  E.  452— Wilkes  County 
y.  Call,  123  N.  C.  326,  44  L.R.A.  258,  31  S. 
E.   481. 

434.  Recitals  in  bonds  issued  under  legis- 
lative authority  may  estop  the  municipality 
from  disputing  their  authority  as  against 
a  bona  fide  holder  for  value;  but  when  the 
municipal  bonds  are  issued  in  violation  of  a 
constitutional  provision,  no  such  estoppel 
can  arise  by  reason  of  any  recitals  con- 
tained in  the  bonds.  Hedges  v.  Dixon  Coun- 
ty, 150  U.  S.  182,  14  Sup.  Ct.  Rep.  71, 

37:  1044 
Knox  County  v.  Ninth  Nat.  Bank,  147  U.  S. 
91,  13  Sup.  a.  Rep.  267,  37:  93 

Cited  in  Detroit  v.  Detroit  City  R.  Co.  60  Fed. 
173 — National  L.  Ins.  Co.  y.  Board  of  Edu- 
cation, 10  C.  C.  A.  649,  27  U.  S.  App.  244. 
62  Fed.  789— Prickett  y.  Marceline,  65  Fed. 
476 — Walte  y.  Santa  Crus.  89  Fed.  629 — 
Montgomery  y.  Charleston.  48  L.R.A.  507,  40 
C.  C.  A.  Ill,  99  Fed.  829— Wilkes  County  y. 
Coler,  51  C.  C.  A.  402,  113  Fed.  728— Clay- 
brook  y.  Rockingham  County,  114  N.  C.  401, 
19  S.  B.  693 — Herman  v.  Oconto,  110  Wis. 
681,  86  N.  W.  681. 

435.  Where  there  is  no  power  at  all  con- 
ferred to  issue  bonds  in  excess  of  an  amount 
equal  to  10  per  cent  upon  the  assessed  val- 
uation of  the  taxable  property  in  the  coun- 
ty, no  recital  involving  the  amount  of  the 
assessed  taxable  valuation  of  ths  property 
to  be  taxed  for  the  payment  of  the  bond^ 
can  take  the  place  of  the  assessment  itself, 
or  estop  the  county.  Dixon  County  ▼.  Field, 
111  U.  S.  83,  4  Sup.  Ct.  Rep.  315,  28:  360 
Diatinguifhed     In     National     L.     Ins.     Co.     r. 

Board  of  Education,  10  C.  C.  A.  648.  27 
U.  8.  App.  244,  62  Fed.  789 — Madison  Coua- 
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ty  V.  Brown,  67  Miss.  692,  7  So.  516 — 
North  ▼.  Platte  County,  29  Neb.  453,  26 
Am.  St.  Rep.  395,  45  N.  W.  692— State  ex 
rel.  Morse  ▼.  Corn  well,  40  8.  C.  30,  18  S.  E. 
184. 

Cited  In  Doon  v.  Cammlns,  142  U.  S.  375,  85 
L.  ed.  1047,  12  Sup.  Ct.  Rep.  220-Ne8blt  v. 
Independent  District,  144  U.  S.  617,  36  L. 
ed.  565,  12  Sup.  Ct  Rep.  746 — Nesbit  v. 
Independent  School  District,  25  Fed.  637— 
Cummlna  v.  Doon  Dlst.  Twp.  42  Fed.  649 — 
Mtna,  L.  Ins.  Co.  v.  Lyon  County,  44  Fed. 
342 — Francis  v.  Howard  County,  50  Fed. 
60 — Francis  v.  Howard  County,  4  C.  C.  A. 
476,  13  U.  S.  App.  126,  54  Fed.  488— Quaker 
City  Nat.  Bank  v.  Nolan  County,  69  Fed.  G68 
Prlckett  V.  Marcellne,  65  Fed.  475 — Rath- 
bone  V.  Kiowa  County,  73  Fed.  404 — Man- 
hattan Co.  V.  Ironwood.  20  C.  C.  A.  646,  43 
U.  S.  App.  369.  74  Fed.  539 — Brown  v.  In- 
galls  Twp.  81  Fed.  488 — Chilton  v.  Gratton,  82 
Fed.  879 — Rathbone  v.  Kiowa  County,  27  C. 
C.  A.  483,  49  U.  S.  App.  577,  83  Fed.  130— 
Sprlngfleld  Safe-Deposit  &  T.  Co.  v.  Attica, 
29  C.  C.  A.  216,  56  U.  S.  App.  330,  85  Fed. 
389 — Walte  v. Santa  Cruz,  89  Fed.  636 — Geer 
V.  School  Dlst.  No.  11.  38  C.  C.  A.  392,  97 
Fed.  734 — People  ex  rel.  Seeley  ▼.  May,  9 
Colo.  99,  10  Pac.  641 — Smith  v.  Lawrence, 
2  S.  D.  202,  49  N.  W.  7 — Meyer  ▼.  School 
Dlst.  No.  31,  4  S.  D.  427,  57  N.  W.  68— An- 
derson T.  Orient  F.  Ins.  Co.  88  Iowa,  591, 
65  N.  W.  348— HolUday  v.  Hilderbrandt,  97 
Iowa,  182,  66  N.  W.  89 — Toungstown  Bridge 
Co.  V.  White,  105  Ky.  280,  49  B.  W.  36— 
Stenberg  ▼.  State,  50  Neb.  136,  69  N.  W. 
84»— Morton  ▼.  Carlln,  51  Neb.  212,  70  N. 
W.  966 — Coler  ▼.  Santa  Fe  County,  6  N.  M. 
121,  27  Pac.  619 — Union  Bank  v.  Oxford, 
119  N.  C.  229,  34  L.R.A.  491,  25  S.  E.  966 
— Debnam  v.  Chltty.  131  N.  C.  679,  43  S.  E. 
3 — Guthrie  ▼.  New  Vienna  Bank,  4  Ok  la.  211, 
38  Pac.  4 — Johnson  City  y.  Charleston,  C.  & 
C.  R.  Co.  100  Tenn.  147,  44  S.  W.  670— 
Citizens  Bank  y.  Terrell,  78  Tex.  458,  14 
S.  W.  1003— Nolan  County  y.  State,  83 
Tex.  196,  17  S.  W.  823 — Mitchell  County  v. 
City  Nat.  Bank,  91  Tex.  381,  43  S.  W.  880. 

436.  Ordinarily  the  recital  in  city  bonds 
that  they  were  issued  in  pursuance  of  a  cer- 
tain ordinance  is  notice  that  they  were  is- 
8Med  for  the  purpose  specified  in  such  ordi- 
nance, and  the  city  is  estopped  to  show  that 
fact  to  be  otherwise;  but  where  the  statute 
requires  the  purpose  for  which  they  were 
issued  to  be  stated  upon  the  face  of  the 
bonds,  and  such  purpose  is  not  so  stated, 
and  they  are  issued  for  an  illegal  purpose 
not  authorized  by  the  ordinance^  the  pur- 
chaser is  chargeable  with  notice  of  such  il- 
legality. Barnett  y.  Denison,  145  U.  S.  135, 
12  Sup.  Ct.  Rep.  819,  36:  652 
Cited    In    Eyansytlle    y.    Dennett,    161    U.    S. 

445,  40  L.  ed.  764,  16  Sup.^Ct.  Rep.  613— 
Detroit  y.  Detroit  City  R.  Co.  56  Fed.  872— 
RIsley  y.  Howell,  57  Fed.  547 — Cadillac  y. 
Woonsocket  Inst,  for  Savings,  7  C.  C.  A 
577,  16  U.  8.  App.  545,  58  Fed.  038— RlsIey 
y.  Howell,  12  C.  C.  A.  223.  22  U.  S.  App. 
635,  64  Fed.  458 — Mercer  County  v.  Proyl- 
dent  Life  &  T.  Co.  19  C.  C.  A.  49,  43  U.  8. 
App.  21,  72  Fed.  628 — Joff  Davis  County  y. 
City  Nat.  Bank,  22  Tex.  Civ.  App.  160,  54 
a  W.  39. 

437.  One  who  knew  when  he  purchased 
bonds,  that  the  municipal  corporation  in 
Issuing  them  exceeded  the  constitutional 
limit    as    appearing    by    public    records    of 

U.  S.  Dig.— 70 


which  he  was  bound  to  take  notice,  had  no 
right  to  rely  on  the  recitals  in  the  bonds. 
Doon  Dist.  Twp.  y.  Cummins,  142  U.  S. 
366,  12  Sup.  a.  Rep.  220,  35:  1044 

Cited  In  Shaw  y.  Independent  School  District, 
62  Fed.  914 — Ashuelot  Nat.  Bank  y.  Lyon 
County,  81  Fed.  129 — Huron  y.  Second  Ward 
Sav.  Bank,  49  L.R.A.  539,  30  C.  C.  A.  44.  » 
57  U.  8.  App.  593,  86  ITed.  278 — ^Keene  v. 
Five-Cent  Say.  Bank  y.  Lyon  County,  97  B^ed. 
165 — Everett  v.  Independent  School  District, 
109  Fed.  702 — Independent  School  District 
V.  Rew,  55  L.R.A.  371.  49  C.  C.  A.  205,  111 
Fed.  9 — Fairfield  y.  Rural  Independent 
School  District,  111  Fed.  460— WetEell  v. 
Paducah,  117  Fed.  655 — Ottumwa  v.  City 
Water  Supply  Co.  56  C.  C  A.  233,  119  Fed. 
329 — Lake  County  y.  Standley,  24  Colo.  11. 
49  Pac.  23 — Laporte  y.  Game  well  Fire  Alarm 
Teleg.  Co.  146  Ind.  469,  35  L.R.A.  688,  58 
Am.  St.  Rep.  359,  45  N.  B.  588 — First  Nat. 
Bank  v.  Doon  Dlst.  Twp.  86  Iowa,  339,  41 
Am.  St.  Rep.  489,  53  N.  W.  301 — Anderson 
y.  Orient  F.  Ins.  Co.  88  Iowa,  593,  55  N.  W, 
348— HolUday  y.  Hllderbrandt,  97  Iowa,  182, 
66  N.  W.  89 — Board  of  Education  v.  Bit- 
ting, 9  N.  M.  597,  58  Pac.  395 — Guthrie  y. 
New  Vienna  Bank,  4  Okla.  209,  38  Pac.  4 — 
D.  County  v.  Glllett,  9  Okla.  597,  60  Pac. 
277 — State  ex  rel.  Jones  y.  McGraw,  12 
Wash.  544,  41  Pac.  893— Earles  v.  Wells, 
94  Wis.  206,  59  Am.  St  Rep.  885,  68  N.  W. 
964. 

438.  A  sayings  bank  which  purchased 
bonds  of  a  county  in  Illinois  was,  notwith- 
standing the  recitals  on  the  faoe  of  them, 
chargeable  with  notice  of  the  proyision  of 
the  Illinois  act  of  April  16,  1869,  which  had 
been  in  force  before  the  date  named  on  the 
face  of  the  bonds  as  the  date  of  the  elec- 
tion, and  before  the  date  named  on  the 
bonds  as  the  date  of  their  issue,  and  also 
of  the  construction  given  to  such  statutory 
provision  by  the  supreme  court  of  Illinois 
prior  to  the  issue  of  these  bonds.  Such  in- 
terpretation of  the  act  of  April  16,  1869, 
accompanied  all  bonds  subsequently  issued, 
into  the  hands  of  whoever  took  them, 
whether  a  bona  fide  holder  or  not.  German 
Sav.  Bank  v.  Franklin  County,  128  U.  S. 
526,   9   Sup.   Ct.  Rep.   159,  32:  519 

439.  Recitals  in  county  bonds  issued  to  a 
railroad  company,  which  merely  imply  that 
they  were  issued  under  authority  and  in  ac- 
cordance with  statutes,  do  not  preclude  the 
county  from  showing  that  a  condition  pre- 
cedent imposed  by  popular  vote  in  reference 
to  the  location  of  railroad  shops  at  a  cer- 
tain place  was  not  performed;  and  the  is- 
sue of  such  bonds  after  the  adoption  of  the 
Illinois  Constitution  of  1870  is  not  saved  on 
the  ground  that  it  was  authorized  by  popu- 
lar vote  prior  thereto,  if  such  condition  was 
not  complied  with.  Citizens'  Sav.  &  L.  Asso. 
V.  Perry  County,  156  U.  S.  692,  15  Sup.  Ct. 
Rep.  547,  39:585 
Cited  In  Andes  v.  Ely,  158  XT.  S.  324,  39  L.  ed. 

1002,  15  Sop.  Ct.  Rep.  954 — Provident  Life  & 
T.  Co.  y.  Mercer  County,  170  U.  S.  601,  42 
L.  ed.  1160,  18  Sup.  Ct.  Rep.  788 — Mercer 
County  V.  Provident  Life  &  T.  Co.  19  C.  C. 
A.  50,  43  U.  S.  App.  21,  72  Fed.  629— Wes- 
son y.  Saline  County,  20  C.  C.  A.  230,  34  U. 
S.  App.  680,  73  Fed.  920 — Heed  v.  Cowley 
County,  82  Fed.  720 — Holies  v.  Perry  Coun- 
ty. 34  C.  C.  A.  479,  92  Fed.  479— Clarke  v. 
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Nortbamption,  105  Fed.  314 — Edwards  v. 
Bates  County,  117  Fed.  535— Stebblns  v.  Per- 
ry County,  167  111.  673,  47  N.  B.  1048— Perry 
County  Y.  Stebblns,  66  111.  App.  429 — Wilkes 
County  V.  Call,  123  N.  C.  312,  44  L.U.A.  253, 
31  S.  E.  481 — Johnson  City  v.  Charleston,  C. 
&  C.  R.  Co.  100  Tenn.  147,  44  S.  W.  670— 
Neale  v.  County  Court,  43  W.  Va.  104,  27  S. 
B.  370. 

440.  Where  bonds  recite  their  issue  under 
a  certain  act  and  a  vote,  on  application  of 
"fifty  legal  voters,"  in  accordance  with  such 
act,  they  cannot  be  supported  as  issued  un- 
der another  act  which  required  application 
by  "twenty  voters  and  taxpayers."  Gilson 
V.  Dayton,  123  U.  S.  59,  8  Sup.  Ct.  Rep.  66, 

31:74 
Cited  In  Ninth  Nat.  Bank  v.  Knox  County,  37 
Fed.   70— Wilkes  County  v.  Call,   123  N.  C. 
820,  44  L.R.A.  255,  31  S.  B.  481. 

Editorial  notes. 

Estoppel  by  recitals  in  municipal  bonds. 

29:  1026;  37:  145 

j.  Ratification;  Validating, 

Curing  Defects  in  Election,  see  supra,  817- 
320. 

Curing  Mere  Irregularity  in  Bonds,  see  su- 
pra, 356. 

By  Transfer  of  Bona  Fide  Holder,  see  in- 
fra, 510. 

See  also  supra,  379. 

Ratification  by  legislature  or  Congress. 

Ratification  of  Subscription  to  Railroad 
Stock,  see  Railroads,  77. 

Plurality  of  Subject  in  Statute,  see 
Statutes,  100,  101. 

441.  If  there  is  any  irregularity  in  tak- 
ing the  votes  of  the  electors  or  otherwise 
in  issuing  city  bonds,  it  may  be  remedied 
by  legislation.  Gelpecke  v.  Dubuque,  1 
Wall.  175.  17:520 
Cited  in  Belolt  v.  Mori?an,  7  Wail.  624.  19  L. 

ed.  207 — St.  Joseph  Twp.  v.  Rogers,  16  Wall. 
665,  21  L.  ed.  338 — Thompson  ▼.  Perrine, 
103  U.  S.  815,  26  L.  ed.  616— Williams  v. 
Duancsburgb,  66  N.  Y.  137 — Washlnj^ton,  A. 
&  O.  R.  Co.  V.  Alexandria  ft  W.  R.  Co.  20 
Gratt.  110. 

441a.  A  municipal  subscription  to  the 
stock  of  a  railroad  company,  or  in  aid  of 
the  construction  of  a  railroad,  may  be  con- 
firmed and  legalized  by  subsequent  legis- 
lative enactment.  Kenosha  v.  Lamson,  9 
Wall.   477,  19:725 

Cited  in  Chlcaf^>,  B.  &  Q.  R.  Co.  v.  Otoe  Coun- 
ty, 1  Dill.  342,  Fed.  Cas.  No.  2,667 — Leaven- 
worth County  V.  Miller,  7  Kan.  506,  12  Am. 
Rep.  425 — Parsons  v.  Columbus,  60  Ohio  St. 
468,  34  N.  B.  677. 

442.  A  legislature  may  legalize  the  un- 
authorized acts  of  a  municipal  corporation 
in  creating  municipal  obligations,  if  it  might 
have  conferred  authority  before  the  acts 
were  done.  Anderson  v.  Santa  Anna  Twp. 
116  U.  S.  356,  6  Sup.  Ct.  Rep.  413,  29:  633 
Quincy  v.  Cooke,  107  U.  S.  549,  2  Sup.  Ct. 

Rep.   614,  27:  549 

Bissell   V.  Jeffersonville,   24   How.  287, 

16:  664 


Jonesboro  v.  Cairo  A  St  L.  R.  Co.  110  U.  S. 
192,  4  Sup.  Ct.  Rep.  67,  28:  116 

Ritchie  v.  Franklin  County,  22  Wall.  67, 

22:825 

Grenada  County  v.  Brown  (Grenada  County 
V.  Brogden)  112  U.  S.  261,  5  Sup.  Ct. 
Rep.   125,  28:704 

Jefferson  City  Gas  Light  Co.  v.  Clark  (New 
Orleans  v.  Clark)   95  U.  S.  644,    24:  521 

Cited  In  St.  Joseph  Twp.  v.  Rogers,  16  WalL 
663,  21  L.  ed.  338 — Hayes  v.  Holly  Sprinei, 
114  U.  8.  126,  29  L.  ed.  83,  6  Sap.  Ct  Rep. 
785 — ^Anderson  v.  Santa  Anna  Twp.  116  U. 
8.  364,  29  L.  ed.  635,  6  Sup.  Ct.  Rep.  413 — 
Graham  v.  Boston,  H.  ft  E.  R.  Co.  118  U.  S. 
170,  30  L.  ed.  202,  6  Sup.  Ct.  Rep.  1000 — 
Bollea  V.  Brimfleld,  120  TT.  S.  764.  30  L.  ed. 
789,  7  Sup.  Ct.  Rep.  736 — Katsenberxer  v. 
Aberdeen,  121  U.  S.  178,  30  L.  ed.  913.  7  Snp. 
Ct.  Rep.  947— Utter  v.  Franklin,  172  W  S 
424,  43  L.  ed.  601,  19  Sup.  Ct.  Rep.  183 — Illl 
nois  V.  Illinois  C.  B.  Co.  33  Fed.  771 — ^Dennl 
son  V.  Columbus,  62  Fed.  777 — Sprlnirflcid 
Safe  Deposit  &  T.  Co.  v.  Attica.  29  CCA. 
218,  56  U.  S.  App.  330.  85  Fed.  391— Ersklne 
T.  Steele  County,  87  Fed.  631 — Los  AoKelt^ 
City  Water  Co.  v.  Los  Angeles.  88  Fed.  743 — 
Steele  County  v.  Erskine,  39  C.  C.  A.  175.  9h 
Fed.  217 — Carpenter  v.  Greene  County,  l.lo 
Ala.  C32.  29  So.  194— Treadway  v.  Scbnau- 
ber.  1  Dak.  283,  46  N.  W.  464— Northern  P. 
R.  Co.  V.  Barnes,  2  N.  D.  376,  51  N.  W.  386 — 
Schneck  v.  Jeffersonville,  152  Ind.  218.  52  N. 

B.  212 — ^New  Orleans  v.  New  Orleans  ft  C  R 
Co.    35    La.   Ann.    682 — Gibson    v.    Zimmer- 
man, 27  Mo.  App.  100 — Uatsung  v.  Syracuse. 
92  Hun,  208,  86  N.  Y.  Supp.  621. 

442a.  A  state  legislature  can  legalize  an 
informal  and  insufficient  election,  and,  upon 
the  baais  thereof,  empower  the  municipalitj 
to  issue  its  bonds  for  the  amount  indicated 
by  the  vote  given  thereat.  .Jonesboro  v. 
Cairo  As  St.  L.  R.  Co.  110  U.  S.  192,  4  Sup. 
Ct.  Rep.  67,  28:  116 

Disapprot^ed  in  Williams  v.  People.  132  111.  587, 

24  N.  E.  647. 

DieHnguished  In  Deland  v.  Platte  County,  64 
Fed.    832. 

Cited  in  Detroit  v.  Detroit  Citlsens'  Street  B. 
Co.  184  U.  S.  392,  46  L.  ed.  609,  22  Sup.  Ct. 
Rep.  410— Illinois  v.  Illinois  C.  R.  Co.  83 
Fed.  766 — Post  y.  Pulaski  County.  47  Fed. 
285 — Springfield  Safe  Deposit  ft  T.  Co.  ▼. 
Attica,  29  C.  C.  A.  218,  56  U.  S.  App.  880, 
85   Fed.   391 — ^Pickens  Twp.   v.   Post.   41    C. 

C.  A.  3,  99  Fed.  661 — Mollle  Gibson  Conaoi. 
Mln.  ft  Mill.  Co.  V.  Sharp.  23  Colo.  262,  47 
Pac.  266 — Cardlllo  v.  People.  26  Colo.  361. 
58  Pac.  678 — ^Donnersberger  v.  Prendersast, 
128  111.  233,  21  N.  £.  1— Schneck  v.  Jeffer- 
sonville, 152  Ind.  217.  62  N.  E.  212 — Bz 
parte  Livingston,  20  Nev.  288,  21  Pac  322. 

443.  The  issue  of  municipal  bonds  with- 
out authority  may  be  legalised  by  a  sub- 
sequent statute,  where  they  represent  an 
equitable  claim  against  a  city,  although  the 
Constitution  of  the  state  prohibits  retro- 
active legislation.  Such  a  constitutional 
provision  does  not  apply  to  legislation  rse- 
ognizing  or  confirming  a  binding  obliffatioii 
with  respect  to  past  transactions.  Jeffer- 
son City  Gas  Light  Co.  v.  Clark  (New  Or- 
leans V.  Clark)  95  U.  S.  644,  24:  521 
Cited  in  Mt.  Pleasant  v.  Beckwitb.  100  U.  & 
534,  26  L.  ed.  704 — Read  v.  Plattsmouth,  107 
U.   S.   675,  27   L.   ed.  417,  2   Sup.   Ct.   Rip. 
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208--Guthrle  Nat.  Bank  v.  Guthrie,  173  U. 
8.  536,  43  L.  ed.  709,  19  Sup.  Ct.  Rep.  513— 
Jareckl  Mfg.  Co.  v.  Toledo,  53  Fed.  332 — 
National  L.  Ins.  Co.  y.  Board  of  Education. 
10  C.  C.  A.  648,  27  U.  S.  App.  244,  62  Fed. 
788 — Springfield  Safe  Deposit  &  T.  Co.  v. 
Attica,  29  C.  C.  A.  218,  56  U.  S.  App.  330, 
80  Fed.  391— Ersklne  r.  Steele  County,  87 
Fed.  636 — New  York  L.  Ins.  v.  Cuyahoga 
County,  45  C.  C.  A.  239,  106  Fed.  129— 
Geer  v.  School  Dlst.  No.  11,  49  C.  C.  A.  547, 
111  Fed.  690 — Perry  County  v.  Conway 
County,  52  Ark.  433,  6  L.R.A.  667,  12  S.  W. 
877 — Pearson  v.  State,  56  Ark.  154,  35  Am. 
St.  Rep.  91,  19  S.  W.  499— Pritchard  v. 
Savannah  Stroct  &  R.  Resort  R.  Co.  87  Ga. 
299,  14  L.R.A.  724,  13  S.  E.  493— Bacon  v. 
Savannah,  105  Ga.  64,  31  S.  E.  127 — Mount 
▼.  State,  90  Ind.  30,  46  Am.  Rep.  192— 
Schneck  v.  JefTersonville,  152  Ind.  217,  52 
N.  E.  212 — Linn  County  v.  Snyder,  45  Kan. 
638.  23  Am.  St.  Rep.  742,  26  Pac.  21— For- 
atcr  V.  Forster,  129  Mass.  566 — Earle  v. 
Com.  180  Mass.  583,  57  L.R.A.  294,  91  Am. 
St.  Rep.  326,  63  N.  E.  10 — Fuller  v.  Morri- 
son County,  36  Minn.  311,  30  N.  W.  824 — 
State  ex  rel.  Skylllngstad  v.  Gunn,  92  Minn. 
442,  100  N.  W.  97— Van  Rhecden  v.  Bush, 
44  Mo.  App.  286 — State  ex  rel.  Northwestern 
Nat.  Bank  v.  Dlckcrman,  16  Mont.  293,  40 
Pac.  698— Wooster  v.  Plymouth.  62  N.  H.  214 
— Re  Jensen.  44  App.  Div.  513,  60  N.  Y. 
Supp.  933 — Chapman  v.  New  York,  168  N.  Y. 
85,  56  L.B.A.  848.  85  Am.  St.  Rep.  665,  61 
N.  E.  108— Bailey  v.  Raleigh,  1.30  N.  C.  211, 
58  L.R.A.  179,  41  S.  E.  281— State  v.  Hoff- 
man, 35  Ohio  St.  443 — Kumler  v.  Silsbee,  38 
Ohio  St.  447 — State  v.  Cappeller,  39  Ohio 
St.  215 — Guthrie  v.  Territory,  1  Okla.  195, 
21  L.R.A.  845,  31  Pac.  190— Guthrie  v.  New 
Vienna  Bank.  4  Okla.  197,  38  Pac.  4 — Greer 
County  V.  Clarke  &  Courts,  12  Okla.  212,  70 
Pac.  206 — Nolan  County  v.  State,  83  Tex. 
200,  17  8.  W.  823 — Civic  Federation  v.  Salt 
Lake  County,  22  Utah,  17,  61  Pac.  222— 
Baker  v.  Seattle,  2  Wash.  588,  27  Pac.  462— 
State  ex  rel.  Traders*  Nat.  Bank  v.  Winter, 
15  Wash.  411,  46  Pac.  644— State  ▼.  Aber- 
deen, 34  Wash.  68,  74  Pac.  1022. 

444.  Mississippi  act  of  January  27,  1872, 
requiring  the  bonds  of  Grenada  county  to 
be  issued  to  the  Vicksburg  &  Nashville  R. 
Co.  in  payment  of  a  stock  subscription 
voted  in  1871  by  the  constitutional  major- 
ity of  its  voters  to  an  organization  or 
scheme,  the  unincorporated  managers  of 
which  proposed  to  construct  a  railroad  con- 
necting the  cities  of  Grenada  and  Vicks- 
burg, and  whose  interests  were  subsequently 
acquired  by  the  said  company,  is  valid,  as 
the  legislature  had  power  to  authorize  such 
issue  at  the  time  of  the  enactment  and  at 
the  time  of  the  acts  validated, — such  subse- 
quent legislative  ratification  being  equivalent 
to  original  authority,  in  the  abr.ence  of  con- 
stitutional restrictions  upon  such  legisla- 
tion. Grenada  County  v.  Brown  (Grenada 
County  v.  Brogden)  112  U.  S.  261,  5  Sup. 
Gfc.   Rep.   125,  28:704 

444a.  It  is  within  the  power  of  Congress 
to  validate  bonds  issued  by  a  county  of  the 
territory  to  a  railroad  company.  First  Nat. 
Bank  v.  Yankton  County,  101  U.  S.  129, 

25:  1046 
CiUd  in  Titter  v.  Franklin,  172  U.  S.  423.  43  L. 
ed.  501,  19  Sup.  Ct.  Rop.  188— Central   Bap- 
tist Church  V.  Manchester,  21  R.  J.  359,  43 
4tl.  84^. 


445-6.  Bonds  issvted  by  a  county  in  a  ter- 
ritory, which  were  void  because  not  author- 
ized by  act  of  Congress,  may  be  made  valid 
by  a  subsequent  act  of  Congress.  Utter  v. 
Franklin,  172  U.  S.  416,  19  Sup.  Ct.  Rep. 
183,  43:  498 

Cited  in  Coconino  County  v.  Yavapai  Connty, 
176  U.  S.  681,  44  L.  ed.  637,  20  Sup.  Ct. 
Rep.  1025 — Carpenter  v.  Greene  County,  130 
Ala.  6:^2,  29  So.  194— Merchants  Nat.  Bank 
V.  East  Grand  Forks,  94  Minn.  250,  102  N. 
W.  70.3 — Baltes  v.  Farmers  Irrig.  District, 
60  Neb.  314,  83  N.  W.  83— Wallace  v.  Good- 
lett,  104  Tenn.  676,  58  S.  W.  343. 

447.  The  legislature  can  ratify  and  con- 
firm an  exchange  of  municipal  bonds  direct- 
ly with  a  railroad  company  for  its  capital 
stock,  although  such  exchange  was  illegal 
when  made,  if  the  legislature  might,  in  the 
original  act  under  which  the  bonds  were  is- 
sued, have  authorized  or  required  such  ex- 
change; and  the  bonds  will  thereupon  be 
binding  obligations  upon  the  town  in  favor 
of  all  who  then  hold,  or  thereafter  acquire, 
them,  in  good  faith  or  for  a  valuable  con- 
sideration. Thompson  v.  Perrine,  103  U.  S. 
806,  26:  612 
Cited  In  Thompson  v.  Perrine,  106  U.  S.  589, 

27  L.  ed.  299,  1  Sup.  Ct.  Rep.  564— Ander- 
son V.  Santa  Anna  Twp.  116  U.  S.  364,  29 
L.  ed.  635,  6  Sup.  Ct.  Rep.  413 — Utter  v. 
Franklin,  172  U.  S.  423,  43  L.  ed.  501,  19 
Sup.  Ct.  Rep.  183 — Sprinf^fleld  Safe-Deposit 
&  T.  Co.  V.  Attica.  29  C.  C.  A.  218,  56  U.  S. 
App.  330.  85  Fed.  391 — Baltes  v.  Farmers 
Irrlg.  District,  60  Neb.  314,  83  N.  W.  83 — 
Fodergreen  v.  Fallsburgh,  25  Hun,  155 — Bar- 
num  V.  Sullivan  County,  62  Hun,  192,  16 
N.  Y.  Supp.  513 — Bowns  v.  May,  120  N.  Y. 
363,  24  N.  E.  947 — Barnum  v.  Sullivan 
County,  137  N.  Y.  181,  33  N.  B.  162— Cen- 
tral Baptist  Church  v.  Manchester,  21  R.  I. 
359,  43  Atl.  845. 

448.  A  legislature  may  legalize  an  un- 
authorized subscription  to  railroad  stock 
and  bonds  issued  in  payment  thereof  made 
by  a  municipal  corporation,  if  it  might 
have  conferred  authority  to  make  such  sub- 
scription originally.  Thomson  v.  Lee 
County,  3  Wall.  327,  18:  177 
Bissell  V.  Jeffersonville,   24  How.   287, 

16:  664 

Otoe  County  v.  Baldwin,  111  U.  S.  1,  4  Sup. 

Ct.  Rep.  265,  28:  331 

Campl)ell  v.  Kenosha,  5  Wall.  194,      18:  610 

Quincy  v.  Cooke,  107  U.  S.  549,  2  Sup.  Ct. 

Rep.  614,  27:  549 

Grenada  County  v.  Brown  ("Grenada  County 

Supervisors  v.  Brogden*')   112  U.  S.  261, 

28:704 
Cited  In  Belolt  v.  Morgan,  7  Wall.  624,  19  L. 
ed.  207 — St.  Joseph  Twp.  v.  Rogers,  16  Wall. 
663,  21  L.  ed.  338— Grenada  County  v.  Brog- 
den (Grenada  County  v.  Brown)  112  U.  S. 
272,  28  L.  ed.  708.  5  Sup.  Ct.  Rep.  125 — An- 
derson V.  Santa  Anna  Twp.  116  U.  S.  364, 
29  L.  ed.  635,  6  Sup.  Ct.  Rep.  413 — Utter  v. 
Franklin,  172  U.  S.  424.  43  L.  ed.  501,  19 
Sup.  Ct.  Rep.  183 — Perrine  v.  Thompson,  17 
Blatchf.  10,  Fed.  Cas.  No.  10.997 — Deyo  v. 
Otoe  County,  37  Fed.  248 — Llndsey  v.  Rot- 
taken,  32  Ark.  623 — Treadway  v.  Schnauber, 
1  Dak.  283,  46  N.  W.  464— Potter  v.  Lain- 
hart,  44  Fla.  068,  33  So.  251 — Schneck  v. 
.loffersonvillo.  152  Ind.  217.  52  N.  B.  212— 
fowa  Railroad  Land  Co.  v.  Soper,  39  Iowa, 
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120 — O'Brlan  r.  Baltimore  County,  51  Md. 
24 — Com.  V.  Brown,  121  Mass.  70 — ^Prentice 
V.  Worcester,  129  Mass.  566 — Spauldlng  v. 
Nourse,  143  Mass.  493,  10  N.  E.  179— Dan- 
forth  V.  Groton  Water  Co.  178  Mass.  477,  86 
Am.  St.  Rep.  495,  59  N.  B.  1017 — Sykes  v. 
Columbus,  55  Miss.  144 — Cutler  v.  Madison 
County,  56  Miss.  122— Re  Elizabeth,  49  N. 
J.  L.  497,  10  Atl.  363 — ^Williams  v.  Duanes- 
burgh,  66  N.  Y.  137 — Central  Baptist  Church 
y.  Manchester,  21  R.  I.  359,  43  Atl.  845— 
Washington.  A.  &  6.  R.  Co.  y.  Alexandria  & 
W.  R.  Co.  20  Gratt.  77— Redd  v.  Henry  Coun-' 
ty,  31  firatt.  712 — Cumberland  County  v. 
Randolph,  89  Va.  622,  16  S.  E.  722. 

448a.  A  municipal  subscription  to  the 
stock  of  a  railroad  company,  or  in  aid  of 
the  construction  of  a  railroad,  or  for  any 
other  public  enterprise,  and  the  issuance  of 
bonds  in  payment,  made  without  authority 
previously  conferred,  may  be  confirmed  and 
legalized  by  subsequent  legislative  enact- 
ment, when  legislation  of  that  character  is 
not  prohibited  by  the  Constitution,  and 
when  that  which  was  done  would  have  been 
legal  had  it  been  done  under  legislative 
sanction  previously  given.  Thompson  v. 
Lee  County,  3  Wall.  327,  18:  177 

Otoe  County  v.  Baldwin,  111  U.  S.  1,  4  Sup. 
Ct.  Rep.  265,  28:  331 

Ritchie  v.  Franklin  County,  22  Wall.  67, 

22:  825 
Rogers  v.  Keokuk,  154  U.  S.  546,  Appx.  and 
14  Sup.  a.  Rep.  1162,  18:  74 

Quincy  v.  Ck>oke,  107  U.  S.  549,  2  Sup.  Ct. 
Rep.  614,  27:  549 

Anderson  v.  Santa  Anna  Twp.  116  U.  S. 
356,  6  Sup.  Ct.  Rep.  413,  29:  633 

Cited  in  Jonesboro  v.  Cairo  &  St.  L.  R.  Co.  110 
U.  8.  197,  28  L.  ed.  118,  4  Sup.  Ct.  Rep.  67 
— Quincy  v.  Jackson  (Quincy  v.  United 
States)  113  U.  S.  335,  28  L.  ed.  1002,  5  Sup. 
Ct.  Rep.  544 — Graham  y.  Boston,  H.  &  E. 
R.  Co.  118  U.  S.  170,  30  L.  ed.  202.  6  Sup. 
Ct.  Rep.  1009 — Utter  v.  Franklin.  172  U.  S. 
424,  43  L.  ed.  501,  19  Sup.  Ct.  Rep.  183 — 
Bolles  V.  Brimfield,  120  U.  S.  760.  30  L.  ed. 
787,  7  Sup.  Ct.  Rep.  736 — Illinois  v.  Illinois 
C.  R.  Co.  33  Fed.  771— Deland  v.  Platte 
County.  54  Fed.  832 — United  States  ex  rel. 
Kllpatrlck  v.  Capdevlelle,  55  C.  C.  A.  421, 118 
Fed.  814 — Potter  v.  Lalnhart.  44  Fla.  668, 
33  So.  251 — Scbneck  v.  .Teflfersonvllle.  152 
Ind.  217,  52  N.  B.  212 — Danlells  v.  Water- 
town  Twp.  61  Mich.  517,  28  N.  W.  673— 
Hatzung  v.  Syracuse,  92  Hun,  208,  86  N.  Y. 
Supp.  521 — State  ex  rel.  Marinette  T.  &  W. 
R.  Co.  V.  Tomahawk,  96  Wis.  89,  71  N.  W. 
86. 

449.  An  act  of  the  legislature  validating 
the  action  of  a  municipality  in  borrowing 
money  for  the  purpose  of  building  bridges 
and  roads,  and  authorizing  it  to  issue  bonds 
in  payment  thereof,  is  valid,  not  being  for- 
bidden by  the  state  Constitution.     Ritchie 
V.  Franklin  County,  22  Wall.  67,       22:  825 
Cited  in  Grenada  County  v.  Broaden  (Grenada 
County  V.  Brown)   112  U.  S.  272,  28  L.  ed. 
708,  6  Sup.  Ct.  Rep.  125 — Anderson  v.  Santa 
Anna  Twp.   116  U.  S.  364,  29  L.  ed.  635,  6 
Sup.  Ct.  Rep.  413 — Perrine  v.  Thompson,  17 
Blatchf.  19,  Fed.  Cas.  No.  10.997 — Treadway 
v.   Schnauber.   1    Dak.  283,  4«  N.   W.   464— 
Bradley  v.  Franklin  County,  65  Mo.  639 — 
Nolan  County  v.  State.  83  Tex.  200,  17  S.  W. 
828 — Redd  v.  Henry  County,  31  Gratt.  711 — 
Lewis   County   v.   Gordon,   20   Wash.   88,   64 


450.  Ratification  by  the  legislature  of 
municipal  bonds  is,  in  all  respects,  equiva- 
lent to  original  authority,  and  cures  all 
defects  of  power  and  all  irregularities  in 
their  execution.  Beloit  v.  Morgan,  7  Wall. 
619,  19:  205 
Kenosha  v.  Lamson,  9  Wall.  477,  19:  725 
Rogers   v.   Keokuk,   154   U.   S.   546,   Appx. 

and    14    Sup.   Ct.   Rep.    1162,  18:74 

Pompton  Twp.  v.  Cooper  Union,  101  U.  S. 
196,  25:  803 

Cited  In  St.  Joseph  Twp.  v.  Rogers,  16  Wall. 
663.  21  L.  ed.  338 — Thompson  v.  Perrlne,  ID.') 
U.  S.  815.  26  L.  ed.  617 — Grenada  County  v. 
Brogrden  (Grenada  County  v.  Brown)  112 
U.  S.  272,  28  L.  ed.  708,  5  Sup.  Ct  Rep.  12.1 
— Anderson  v.  Santa  Anna  Twp.  116  V.  S. 
362,  29  L.  ed.  635,  6  Sap.  Ct  Rep.  413^ 
Gray  v.  York,  15  Blatchf.  342,  Fed.  Cas.  No. 
5.731 — Gray  v.  York,  15  Blatchf.  342,  Fed. 
Cas.  No.  5,731 — ^Perrine  v.  Thompson.  17 
Blatchf.  19,  Fed.  Cas.  No.  10.997 — Denlson 
V.  Columbus,  62  Fed.  776 — Erskine  v.  Nelson 
County,  4  N.  D.  70,  27  L.R.A.  700,  58  N.  W. 
34g_Schneck  v.  Jefferson ville,  152  Ind.  217, 
52  N.  E.  212 — Hawthorn  v.  Randolph  Coun- 
ty, 5  Ind.  App.  284,  30  N.  E.  16 — Ch«-sa- 
peake  ft  P.  Teleph.  Co.  v.  Baltimore,  89  Md. 
715,  43  Atl.  784 — Prentice  v.  Worcester,  lir.i 
Mass.  566 — Spaulding  v.  Nourse,  143  Ma»^ 
493,  10  N.  E.  179 — Cutler  v.  Madison  Coun- 
ty, 56  Miss.  122 — Stelnes  v.  Franklin  Coun- 
ty, 48  Mo.  188,  8  Am.  Rep.  87 — i'umlnes  ▼. 
Jefferson  County,  63  Barb.  293 — WiUlamB  t. 
Duanesburgh,  66  N.  Y.  137 — Washiof^ton, 
A.  &  G.  R.  Co.  V.  Alexandria  &  W.  R.  Co.  20 
Gratt  78 — ^Redd  v.  Henry  County,  31  Gratt. 
712. 

451.  The  act  of  Congress  of  May  27, 
1872,  validated  the  bonds  of  Yankton 
county,  Dakota  territory,  issued  to  the  Da- 
kota Southern  Railroad  Company.  First 
Nat.  Bank  v.  Yankton  County,  101  U.  S. 
129,  25:  1046 

452.  Bonds  issued  prior  to  the  passage, 
by  the  legislature  of  Kansas,  of  the  cura- 
tive act  of  February,  1868,  are  within  its 
protection.  Johnson  County  v.  Thayer.  94 
U.  S.  631,  24:  133 

453.  Bonds  issued  by  a  municipal  cor- 
poration in  Mississippi  in  payment  of  its 
subscription  to  the  capital  stock  of  a  rail- 
road company  are  not  validated  by  the  act 
of  March  16,  1872,  ratifying  municipal 
subscriptions  to  the  capital  stock  of  such 
railroad,  which  were  not  made  in  violation 
of  the  Constitution  of  the  state,  where,  at 
the  time  the  special  election  was  held  to 
vote  upon  the  question  of  a  subscription 
to  the  stock  of  the  company,  there  was  no 
law  authorizing  the  holding  of  the  election. 
Haves  v.  Hollv  Springs,  114  U.  S.  120,  5 
Sup.  Ct.  Rep.  785,  29:  81 

454.  An  act  ratifying  all  subscriptions  to 
the  capital  stock  of  a  corporation,  made  by 
any  municipal  corporation  in  the  stat«, 
which  were  not  made  in  violation  of  the 
Constitution  of  the  state,  is  ineffectual  to 
confirm  such  a  subscription  made  in  pur- 
suance of  a  vote  taken  at  an  unauthonzed 
election,  legislative  intent  to  ratify  auch 
election  and  subscription  not  being  clearly 
expressed;  and  bonds  issued  in  payment  of 
9uch  subscription  are  therefore  void.    Hayee 
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V.  Holly  Springs,  114  U.  S.  120,  5  Sup.  Ct. 

Rep.   785,  29:81 

Cited  in  Krskine  y.  Nelson  County,  4  N.  D.  70. 

27  L.R.A.  700,  58  N.  W.  348— Bell  v.  Farm- 

Tille  &  P.  R.  Co.  91  Va.  109,  20  S.  B.  942. 

455.  A  statute  confirming  bonds  of  a 
municipal  corporation,  issued  without  au- 
thority, to  pay  a  just  and  equitable  de- 
mand, is  not  a  retroactive  law,  or  one  con- 
ferring any  new  corporate  power.  Read  v. 
Plattsmouth,  107  U.  S.  568,  2  Sup.  Ct.  Rep. 
208,  27: 414 

Distinffuighed  in  Trayelera'  Ins.  Co.  y.  Johnson 

City.  49  L.R.A.  126,  40  a  C  A.  68,  99  Fed. 

668. 

Cited  In  Utter  v.  Franklin,  172  U.  8.  424.  43 
L.  ed.  501,  19  Sup.  Ct.  Rep.  183 — Guthrie 
Nat.  Bank  v.  Guthrie,  173  U.  8.  537,  43  L. 
ed.  800,  19  Sup.  Ct.  Rep.  513— Aldrich  v. 
Chemical  Nat.  Bank,  176  U.  8.  631.  44  L. 
ed.  616.  20  Sup.  Ct.  Rep.  498 — Jareckl  Mff?. 
Co.  y.  Toledo.  63  Fed.  331 — Springfield  Safe 
Deposit  &  T.  Co.  y.  Attica,  29  C.  C.  A.  217, 
66  U.  S.  App.  330,  85  Fed.  390 — Rosenplan- 
ter  y.  Provident  Say.  Life  Assur.  Soc.  46 
L.R.A.  477,  37  C.  C.  A.  574,  96  Fed.  729— 
New  York  L.  Ins.  Co.  y.  Cuyahoga  County, 
45  C.  C.  A.  239,  106  Fed.  129— Geer  v.  School 
DlBt.  No.  11,  49  C.  C.  A.  547,  111  Fed.  689— 
Petterflon  v.  Berry,  60  C.  C.  A.  614.  126  Fed. 
906— Allen  y.  La  Fayette,  89  Ala.  648,  9  L.R. 
A.  409,  8  So.  30 — Abbett  y.  Page,  92  Ala. 
576,  9  So.  332 — Schneck  y.  JefTersonyllle,  152 
Ind.  217,  52  N.  B.  212-~Sulllyan  y.  School 
Dlst.  No.  39,  39  Kan.  349,  18  Pac.  287— 
Leavenworth  v.  Leavenworth  City  &  Ft.  L. 
Water  Co.  69  Kan.  96,  76  Pac.  451 — Marlon 
County  y.  Louisyllle  &  N.  R.  Co.  91  Ky. 
393.  15  S.  W.  1061— State  ex  rel.  North- 
western Nat.  Bank  v.  Dlckcrman,  16  Mont. 
293,  40  Pac.  698— State  v.  Pugh.  43  Ohio  St. 
135,  1  N.  B.  439 — Thomson  y.  Elton,  109 
Wis.  595,  85  N.   W.  425. 

Ratiflcation  by  municipality  issuing. 

1^6.  County  authorities  cannot  ratify 
bonds  issued  without  lawful  power.  A 
ratification  can  only  be  made  when  the 
party  ratifying  possesses  power  to  perform 
the  act  ratified.  Marsh  v.  Fulton  County, 
10  Wall.  676,  19:  1040 

Morton  v.  Shelby  County,  118  U.  S.  425, 
6   Sup.  Ct.  Kep.   1121,  30:  178 

Cited  In  Dayiess  County  y.  Dickinson,  117  U.  S. 
665,  29  L.  ed.  1030,  6  Sup.  Ct.  Rep.  897 — 
Norton  y.  Shelby  County,  118  U.  S.  451,  80 
L.  ed.  189,  6  Sup.  Ct.  Rep.  1121— Kelly  y. 
Milan,  21  Fed.  862 — Lewis  y.  Shreyeport,  3 
Woods,  213,  Fed.  Cas.  No.  8,331 — Parks  y. 
Wyandotte  County,  61  Fed.  440— Westerly 
Waterworks  Co.  y.  Westerly,  80  Fed.  621 — 
Oxford  y.  Union  Bank,  87  C.  C.  A.  498,  96 
Fed.  298— Sage  y.  Fargo  Twp.  46  C.  C.  A. 
364,  107  Fed.  385 — Strong  y.  District  of 
Columbia,  1  Mackey,  273 — Laporte  y.  Game 
well  Fire  Alarm  Teleg.  Co.  146  Ind.  476,  35 
L.R.A.  690,  58  Am.  St.  Rep.  359,  45  N.  E. 
588 — Crescent  City  Gaslight  Co.  y.  New  Or- 
leans Gaslight  Co.  27  La.  Ann.  146 — High- 
way Comrs.  y.  Van  Dusan,  40  Mich.  431 — 
Bich  y.  Errol,  51  N.  H.  359— RUley  y.  Indian- 
apolis, B.  &  W.  R.  Co.  1  Hun.  211— Mullaly 
y.  New  York,  3  Hun,  665 — Moore  y.  New 
York,  4  Hun,  550 — Williams  y.  Duanesburgh, 
66  N.  Y.  143 — Buncombe  County  y.  Payne, 
123  N.  C.  489,  31  S.  E.  711— Nichols  y. 
State,  11  Tex.  Civ.  App.  335,  32  S.  W.  452 — 
Bunch  y.  Fluyanna  County,  86  Va.  457,  10 
&  B.  632. 


457.  Corporate  ratification  without  au- 
thority from  the  legislature  cannot  make 
a  municipal  bond  valid  which  was  void 
when  issued  for  want  of  legislative  power 
to  make  it.  L«ewi8  v.  Shreveport,  108  U.  S. 
282,  2  Sup.  Ct.  Rep.  634,  27:  728 
Parkersburg   v.   Brown,   106   U.   8.   487,    1 

Sup.  a.  Rep.  442,  27:  238 

Norton   v.   Shelby   County,   118  U.   S.   425, 
6  Sup.  Ct.  Rep.  1121,  30:  178 

Marsh  v.  Fulton  County,  10  Wall.  676, 

19:  1040 
Cited  In  Bloomfleld  y.  Charter  Oak  Nat.  Bank. 
121  U.  S.  137.  .30  L.  ed.  929,  7  Sup.  Ct.  Rep. 
865 — Doon  v.  Cummins,  142  U.  S.  376,  3.'> 
L,  ed.  1048,  12  Sup.  Ct.  Rep.  220 — Norton 
y.  Taxing:  District,  30  l  ed.  102 — ^Mercer  Coun- 
ty y.  Provident  Life  &  T.  Co.  19  C.  C.  A.  58, 
43  U.  S.  App.  21,  72  Fed.  637 — Continental 
Trust  Co.  V.  Toledo,  St.  L.  A  K.  C.  R.  Co. 
82  Fed.  649 — Oxford  v.  Union  Bank,  37  C. 
C.  A.  498,  96  Fed.  298 — Pennsylvania  Co.  v. 
Cole,  132  Fed.  679 — Capital  Bank  v.  School 
Dlst.  No.  85,  6  Dak.  255,  42  N.  W.  774— La- 
porte V.  Gamewell  Fire  Alarm  Teleg.  Co.  146 
Ind.  476,  35  L.R.A.  690,  58  Am.  St.  Rep. 
;i59,  45  N.  B.  588— State  ex  rel.  Atty.  Gen.  v. 
Dover,  62  N.  J.  L.  140,  41  Atl.  98— Union 
Bank  v.  Oxford,  119  N.  C.  230,  34  L.R.A.  491, 
25  S.  E.  960 — Boincombe  County  v.  Payne, 
123  N.  C.  489,  31  S.  B.  711— Municipal  Se- 
curity Co.  v.  Baker  County,  33  Or.  353,  54 
Pac.  174 — Ruohs  v.  Athens,  91  Tenn.  26,  30 
Am.  St.  Rep.  858,  18  S.  W.  400. 

458.  Negotiable  municipal  bonds,  void  by 
reason  of  their  unauthorized  issue,  cannot 
be  validated  by  the  entering  of  a  consent 
judgment  against  the  municipality  under 
an  agreement  with  its  mayor.  Kelley  v. 
Milan,  127  U.  S.  139,  8  Sup.  Ct.  Rep.  1101, 

32:77 
Cited  in  Oxford  v.  Union  Bank,  37  C.  C.  A. 
498,  96  Fed.  298 — Oakland  v.  Oakland  Water 
Front  Co.  118  Cal.  228,  50  Pac.  277— How- 
ard V.  Huron,  6  S.  D.  187,  26  L.R.A.  501,  60 
N.  W.  803 — 'Washington  Market  Co.  v.  Dis- 
trict of  Columbia,  6  App.  D.  C.  43 — Laporte 
y.  Oamewell  Fire  Alarm  Teleg:.  Co.  146  Ind. 
476,  85  L.R.A.  690,  58  Am.  St.  Rep.  359,  45 
N.  E.  588 — Union  Bank  v.  Oxford,  119  N.  C. 
226,  34  L.R.A.  490,  25  S.  E.  966— Wilkes 
County  v.  Call,  123  N.  C.  312,  44  L.R.A.  253. 
31  S.  B.  481 — Martin  v.  Territory,  5  Okla. 
198,  48  Pac.  106. 

459.  A  provision  in  a  charter  of  a  city, 
that  its  bonds  shall  not  be  subject  to  tax, 
does  not  have  the  eflfect  of  recognizing  the 
validity  of  bonds  unlawfully  issued.  Bren- 
ham  V.  German-American  Bank,  144  U.  S. 
173,  12  Sup.  Ct.  Rep.  559,  36:  390 

460.  Where  corporate  authorities  ratified 
their  bonds  by  a  series  of  unmistakable  acts, 
and  issued  new  ones  in  place  of  the  old, 
they  cannot  repudiate  them.  Campbell  v. 
Kenosha,  5  Wall.  194,  18:  610 

By  payment  of  Interest. 

461.  The  payment  of  instalments  of  in- 
terest cannot  have  the  effect  of  ratifying 
bonds  issued  beyond  the  constitutional 
limit.  Doon  Dist.  Twp.  v.  Cummins,  142 
U.  S.  366,  12  Sup.  Ct.  Rep.  220,  35:  1044 
Cited   In    Mercer    County   v.    Provident   Life  ft 

T.  Co.  19  C.  C.  A.  58.  43  U.  S.  App.  21,  72 
B'ed.  637 — Oxford  v.  Union  Bank,  37  C.  C.  A. 
498.  96  Fed.  298 — Union  Bank  v.  Oxford,  11» 
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N.  C.  280.  84  L.R.A.  491,  25  S.  B.  966— 
Buncombe  County  v.  Payne,  123  N.  C.  489, 
31  S.  B.  711. 

462.  Payment  of  interest  on  all  the 
bonds  issued  does  not  amount  to  a  ratifica- 
tion of  those  issued  beyond  the  lawful 
limit.  Daviess  County  v.  Dickinson,  117 
U.  S.  657,  6  Sup.  Ct.  Rep.  897,  29:  1026 
Cited  in  Doon  Dist.  Twp.  y.  Cummins,  142  U. 

S.  376.  35  L.  ed.  1048,  12  Sup.  Ct.  Rep.  22U 
— Oxford  V.  Union  Bank,  37  C.  C.  A.  498, 
96  Fed.  298 — Union  Bank  v.  Oxford,  119  N. 
C.  230,  34  L.R.A.  491,  25  S.  B.  986— Bun- 
combe County  Y.  Payne,  123  N.  C.  489,  3]  S. 
E.  711 — Herman  v.  Oconto,  110  Wis.  680,  86 
N.   W.   681. 

463.  Poll  books  and  proceedings  of  city 
council  showing  the  result  of  an  election 
held  for  the  purpose  of  ratifying  bonds,  to- 
gether with  proof  that  the  city  had  ad- 
mitted her  liability  upon  the "  bonds  by 
making  arrangements  for  the  payment  of 
coupons  as  they  fell  due,  receiving  them  in 
payment  of  taxes,  etc.,  are  sufficient  to  show 
a  ratification  of  the  subscription  by  a  vote 
of  a  majority  of  taxpayers  at  an  election 
called  and  held  for  that  purpose.  Hanni- 
bal V.  Fauntleroy^  105  U.  S.  408,    26:  1103 

Ic.  Negotiability. 

Negotiability  of  Corporate  Bonds,  see  su- 
pra, 142-146. 

Negotiability  of  Coupons,  see  Coupons,  12- 
16. 

Assignability  and  Negotiability  for  Purpose 
of  Suing  in  Federal  Courts,  see  Courts, 
805-809. 

See   also   supra,   160. 

464.  County  bonds  payable  to  a  railroad 
company  or  holder,  when  transferred  by 
the  signature  of  the  president  of  the  com- 
pany, are  negotiable  after  such  transfer. 
Wilson  County  v.  Third  Nat.  Bank,  103 
U.  S.  770,  26:  488 
Cited   In   Murphy   v.   Arkansas   A   L.   Land   ft 

Improv.  Co.  97  Fed.  727. 

465.  Negotiable  county  bonds  issued  un- 
der express  statutory  authority  will  be 
deemed  negotiable  as  between  the  maker 
and  bona  fiJe  holders,  and  not  merely  be- 
tween successive  holders.  Provident  Life 
&  T.  Co.  v.  Mercer  County,  170  U.  S.  593, 
18  Sup.  Ct.  Rep.  788,  42:  1156 

466.  County  bonds  with  interest  war- 
rants annexed  are  commercial  securities  in- 
tended to  be  passed  from  hand  to  hand,  so 
that  a  full  title  is  conferred  on  any  person 
who  becomes  the  legal  holder  of  them. 
Moran  v.  Miami  County,  2  Black,  722, 

17:  342 
Cited  in  Lexington  v.  Butler,  14  Wall.  206.  20 
L.  ed.  812 — Durant  v.  Iowa  County,  Woolw. 
72,  Fed.  Cas.  No.  4,189— Hitchcock  v.  Gal- 
veston, 2  Woods,  281,  Fed.  Cas.  No.  6.632 — 
Milner  v.  Pensacola.  2  Woods,  637,  Fed.  Csr. 
No.  9,619 — Packard  v.  Jefferson  County,  2 
Colo.  349 — Floyd  County  v.  Shorter,  50  Ga. 
508— Aurora  v.  West,  22  Ind.  95,  85  Am. 
Dec.  413 — Mt  Vernon  v.  Hovey,  52  Ind.  567 
— Wilkinson  v  Peru,  61  Ind.  11— Smith  v. 
New  Orleans,  23  La.  Ann.  7 — State  ex  rel. 


Smith  V.  Dubuclet,  23  I^.  Ann.  260 — Slate 
ex  rel.  Cltlsens'  Bank  v.  Funding  Board,  28 
La.  Ann.  257 — ^Auerbach  v.  I^'  Sueur  Mill  Co. 
28  Minn.  296,  41  Am.  Rep.  285,  9  N.  W.  IW-^ 
Barrett  v.  County  Court,  44  Mo.  201 — ^Beaver 
County  V.  Armstrong,  44  Pa.  76— Areata  v. 
Com.  18  Gratt.  754. 

467.  Bonds  with  coupons  payable  to  bear- 
er are  negotiable  securities,  and  pass  by 
delivery,  and  have  all  the  qualities  and  In- 
cidents of  commercial  paper.  Thompson  t. 
Lee  County,  3  Wall.  327,  18:  177 

Gelpecke  v.  Dubuque,  1  Wall.  175,      17:  520 
Mercer  County  y.  Hackett,  1  Wall.  83, 

17:  S48 
Ottawa  V.  First  Nat.  Bank,  105  U.  S.  342, 

26:  1127 
Lexington  v.  Butler,  14  WalL  282,  20:  809 
Humboldt  Twp.  v.  Long,  92  U.  S.  642, 

23:762 

Distingui^^^d  In  United  States  Mortg.  Co.  v. 
Sperry,  138  U.  8.  342,  84  L.  ed.  980,  11  Sup. 
Ct.  Rep.  321 — Jackson  t.  Vicksburg  S.  it  T. 
R.  Co.  2  Woods,  143,  Fed.  Cas.  No.  7,150  — 
Stanton  v.  Alabama  ft  C.  R.  Co.  2  Wood*. 
512,  Fed.  Cas.  No.  13,296 — ^United  States  v. 
Vermilye,  10  Blatchf.  288,  Fed.  Cas.  No.  16,- 
618. 

Cited  in  Marshall  County  v.  Scbenck,  5  Wall. 
78-»,  18  L.  ed.  560 — Aurora  v.  West,  7  Wall. 
105,  19  L.  ed.  50 — Smith  v.  Sac  County,  11 
Wall.  150,  20  L.  ed.  105 — Lexlnj^on  v.  But- 
ler. 14  Wall.  293.  20  L.  ed.  812— Clark  ▼. 
Iowa  City,  20  Wall.  580.  22  L.  ed.  420— Ot- 
tawa V.  Carey.  108  U.  S.  123,  27  L.  ed.  675, 
2  Sup.  Ct.  Rep.  861 — Bonner  v.  New  Orleans, 
2  Woods,  136,  Fed.  Cas.  No.  1,631 — Cbicsfro. 
B.  &  Q.  R.  Co.  V.  Otoe  County.  1  Dill.  342. 
Fed.  Cas.  No.  2,667— Cooke  v.  United  States, 
12  Blatcbf.  60,  Fed.  Cas.  No.  3.178 — Coul- 
son  V.  Portland,  Deady,  495,  Fed.  Cas.  No. 
3,275 — Durant  v.  Iowa  County,  Woolw.  72, 
Fed.  Cas.  No.  4,189 — Gilbough  ▼.  Norfolk  & 
P.  R.  Co.  1  Hugbes,  411,  Fed.  Cas.  No.  6.- 
419 — Hitcbcock  v.  Galveston,  2  Woods.  281. 
Fed.  Cas.  No.  6,532 — Howenstein  ▼.  Barnes. 
6  Dill.  484,  Fed.  Cas.  No.  6.786— Mempbts  v. 
Brown,  1  Flipp.  196,  Fed.  Cas.  No.  9.415— 
Miller  V.  Berlin,  13  Blatcbf.  250,  Fed.  Cas. 
No.  9,562 — Stanton  v.  Alabama  ft  C.  R.  Co. 
2  Woods,  512,  Fed.  Cas.  No.  13,296 — Halaey 
V.  New  Providence,  3  Fed.  367 — Porter  v. 
Jancsvllle,  11  Biss.  67,  3  Fed.  619 — Ferry  v. 
Merrimack,  18  Fed.  663 — Granniss  v.  Chero- 
kee Twp.  47  Fed.  430 — Hicks  v.  Cleveland, 
45  C.  C.  A.  432,  106  Fed.  463 — Columbus,  S. 
&  H.  R.  Co's  Appeal,  48  C.  C.  A.  292,  109 
Fed:  194— Lake  County  v.  Linn,  29  Colo.  464, 
68  Pac.  839— Drury  v.  Wolfe.  134  III.  297. 
25  N.  E.  626 — Jeffersonvllle  v.  Patterson.  26 
Ind.  16,  89  Am.  Dec.  448 — Callanan  v. 
Brown,  31  Iowa,  337— *Oren well  v.  Haydon, 
78  Ky.  334,  39  Am.  Rep.  234 — SUte  ex  rel. 
Citizens'  Bank  v.  ITunding  Board.  28  La. 
Ann.  257 — State  v.  Clinton,  28  La.  Ann.  400 
— England  v.  Neal,  28  La.  Ann.  652 — Con- 
ger V.  New  Orleans,  82  La.  Ann.  1255-— 
Cbesapeake  A  O.  Canal  Co.  v.  Blair,  45  Md. 
110 — New  Orleans,  J.  ft  G.  N.  R.  Go.  v.  Mis- 
sissippi College,  47  Miss.  664 — ^Tucker  t.  New 
Uampsbire  Sav.  Bank,  68  N.  H.  85,  42  Am. 
Rep.  580 — Boyd  v.  Kennedy,  88  N.  J.  L.  148, 
20  Am.  Rep.  376 — Grand  Rapids  ft  I.  R.  Co. 
V.  Sanders,  54  How.  Pr.  224 — Tsft  v.  Cbap- 
man.  50  N.  Y.  448 — ^Bvertson  v.  National 
Bank.  66  N.  Y.  18,  23  Am.  Rep.  0— Mc- 
Clelland V.  Norfolk  Sontbem  R.  Co.  110  N. 
Y.  475,  1  L.R.A.  301.  6  Am.  St.  Rep.  397. 
18  N.  E.  2n7— McClelland  v.  Norfolk  South- 
ern R.   Co.    110   N.  Y.  475,  1   L.R.A.   301,   6 
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Am.  St.  ftep.  307.  18  N.  B.  237~Welth  t. 
WilmlngtOD,  68  N.  C.  20 — Mason  ▼.  Fiicb, 
42  Phllu.  Leg.  Int.  00— Bunting  ▼.  Camden 
&  A.  R.  Co.  33  Phlla.  Leg.  Int.  348 — Mason 
▼.  Prick.  105  Pa.  167.  51  Am.  Rep.  101— 
American  Nat.  Bank  v.  American  Wood  Pa- 
per Co.  19  R.  I.  153.  20  L.R.A.  103.  61  Am. 
St  Rep.  746.  32  Atl.  305 — Langston  t.  South 
Carolina  R.  Co.  2  S.  C.  N.  S.  251 — State  v. 
Spartanburg  ft  U.  R.  Co.  8  S.  C.  N.  S.  156 — 
San  Antonio  ▼.  Lane.  32  Tex.  415 — Arents  y. 
Com.  18  Gratt.  754 — Cumberland  County  y. 
Randolph.  80  Va.  610.  16  S.  B.  722— Kin- 
kade  t.  WItberop.  20  Wasb.  10.  60  Pac.  300. 

468.  Municipal  bonds  with  interest  cou- 
pons attached,  by  universal  usage  have  all 
the  qualities  of  commercial  paper;  the  sep- 
arated coupons  are  negotiable  and  may  be 
sued  on  without  producing  the  bonds  to 
which  they  were  attached.  Aurora  v.  West, 
7  Wall.  82,  10:42 
Cited  in  Clark  ▼.  Iowa  City,  20  Wall.  680.  22 

L.  ed.  420 — Cromwell  v.  Sac  County.  04  U. 
S.  362.  24  L.  ed.  201— Walnut  ▼.  Wade,  103 
U.  S.  606,  26  L.  ed.  530 — Bdwards  v.  Bates 
County,  163  U.  S.  271.  41  L.  ed.  156,  16  Sup. 
Ct.  Rep.  067 — First  Nat.  Bank  v.  Benning- 
ton. 16  Blatchf.  54.  Fed.  Caa.  No.  4,807— 
MlUer  y.  Berlin.  13  Blatchf.  250.  Fed.  Cas. 
No.  0,562 — ^United  States  Mortg.  Co.  y. 
Sperry,  26  Fed.  720 — Grannlss  y.  Cher- 
okee Twp.  47  Fed.  430— Columbus,  S.  &  II. 
R.  Co's.  Appeal,  100  Fed.  103 — Independent 
School  District  y.  Rew,  55  L.R.A.  860,  49 
C.  C.  A.  201,  111  Fed.  4 — Columbia  County 
y.  King.  18  Fla.  480~State  y.  Clinton,  28 
La.  Ann.  400 — Deming  v.  Houlton,  64  Me. 
262,  18  Am.  Rep.  253 — Chesapeake  &  O.  Canal 
Co.  y.  Blair.  45  Md.  110 — Holland  Trust  Co. 
y.  Thomson-Houston  Electric  Co.  62  App. 
Diy.  308,  71  N.  Y.  Supp.  51 — Grand  Rapids  A 
I.  R.  Co.  y.  Sanders,  54  How.  Pr.  224. 

469.  When  power  to  issue  securities  of 
a  commercial  character  is  given  to  a  munici- 
pal corporation,  such  securities  will  pos- 
sess the  usual  qualities  attaching  to  like 
securities  issued  by  private  corporations. 
Nashville  v.  Ray,  19  Wall.  468,  22:  164 
Nashville  v.  Lindsay,  19  Wall.  485  note. 

22:  180 

470.  In  Illinois,  municipal  bonds  payable 
to  bearer  are  negotiable  by  delivery  only, 
and  an  action  may  be  maintained  thereon 
in  the  name  of  the  holder  thereof.  Bow- 
ditch  v.  Boston,  101  U.  S.  16,  26:  980 

471.  The  negotiability  of  a  municipal 
bond  payable  at  all  events  to  a  named  per- 
son, at  a  time  certain,  is  not  affected  by  a 
provision  of  the  statute  under  which  it  was 
issued,  that  it  should  be  "payable  at  the 
pleasure  of  the  district  at  any  time  before 
due."  Independent  School  District  v.  Hall, 
113  U.  S.  135,  5  Sup.  Ct.  Rep.  371,  28:  954 
€ited  in  New  Providence  Twp.  v.  Halsey,  117 

U.  S.  338,  20  L.  ed.  004,  6  Sup.  Ct.  Rep.  764 
— Chicago  R.  Equipment  Co.  v.  Merchants* 
Nat.  Bank,  136  U.  S.  284,  84  L.  ed.  354,  10 
Sup.  Ct.  Rep.  090 — Cross  v.  Allen,  141  U. 
8.  533,  35  L.  ed.  847.  12  Sup.  Ct.  Rep.  67 
—Dodge  y.  Tulleys,  144  U.  8.  456,  36  L.  ed. 
503,  12  Sup.  Ct.  Rep.  728 — Koene  Five-Cent 
Sav.  Bank  v.  Lyon  County.  00  Fed.  530 — 
D'Esterrc  v.  Drooklyn.  90  Fed.  589— Thom- 
son y.  Elton,  100  Fed.  145 — Bowie  y.  Hume. 
18  App.  D.  C.  312— Commercial  Nat.  Bank 
V.   Consumers'   Brewing   Co.   16   App.   D.    C. 


108— Third  Nat.  Bank  v.  Spring,  2S  Misc.  11, 
5ft  N.  Y.  Supp.  704. 

472.  The  character  of  corporate  bonds  as 
negotiable  paper  is  not  affected  by  affixing 
a  seal  thereto.  Mercer  County  v.  Hackett,  1 
Wall.  83,  17:  548 
Cited  in  Re  Leland,  6  Ben.  177,  Fed.  Cas.  No. 

8,220 — Olmstead  v.  Latimer,  0  App.  Dlv.  171, 
41  N.  Y.  Supp  44 — Weeks  v.  Esler.  68  Hun, 
520,  23  N.  Y.  Supp.  64 — Chase  Nat.  Bank  v. 
Faurot.  149  N.  Y.  537,  35  L.R.A.  010,  44  N. 
E.  164— Bancroft  v.  Haines,  31  W.  N.  C. 
250 — Bancroft  v.  Haines,  2  Pa.  Dlst.  R.  374, 
13  Pa.   Co.   Ct.  110. 

Editorial  note. 

Negotiability   of   municipal   bonds. 

33:  1075 

I.  Bona  Fide  Holders. 

1.  Who   Are, 

a.  In  Qeneral, 

Of  Corporate  Bonds,  see  supra,  128,  147- 
155. 

Of  Coupons,  see  Coupons,  19. 

Presumptions  and  Burden  of  Proof,  see 
Evidence,  655-664. 

Conclusiveness  Against  Bona  Fide  Purchaser 
of  Judgment  Declared  Null,  see  Judg- 
ment, 740. 

Admission  of  Bona  Fides  by  Demurrer,  see 
Pleading,  906. 

See  also  supra,  284,  342. 

473.  A  bona  fide  holder  is  a  purchaser  for 
value  without  notice,  or  the  successor  of 
one  who  was  such  purchaser.  McGlure  v. 
Oxford  Twp.  94  U.  S.  429,  24:  129 
Cited  In  State  ex  rel.  Wilson  v.  Oarroutte,  67 

Mo.  467 — Nicholas  y.  Putnam  Mach.  Co.  7 
Northampton  Co.  Rep.  139 — Ball  v.  Presidio 
County,  88  Tex.  65,  20  S.  W.  1042. 

474.  If  any  previous  holder  of  negotiable 
municipal  bonds  in  suit  was  a  bona  fide 
holder  for  value,  the  plaintiff  can  avail 
himself  of  such  previous  holder's  position 
without  showing  that  he  has  himself  paid 
value.  Montclair  Twp.  v.  Ramsdell,  107 
U.  S.  147,  2  Sup.  a.  Rep.  391,        27:  431 

475.  Negotiable  promissory  notes  of  a 
purchaser  of  municipal  bonds  are  a  suffi- 
cient consideration  for  their  sale  to  make 
the  holder  a  bona  fide  purchaser.  Orleans 
V.  Piatt,  99  U.  S.  676,  25:404 

476.  One  who  purchased  municipal  bonds 
subsequent  to  their  delivery  to  the  rail- 
road company,  in  aid  of  which  they  were 
issued,  and  at  any  time  prior  to  the  time 
fixed  for  their  final  payment,  must  be  re- 
garded as  a  bona  fide  purchaser.  Humboldt 
Twp.  V.  Long,  92  U.  S.  642,  23:  752 
Venice  v.  Murdock,  92  U.  S.  494,  23:  583 
Cited  in  Moultrie  County  v.  Fairfield,   105  U. 

S.  374,  26  L.  ed.  047 — Savannah  v.  Kelly, 
108  U.  S.  100,  27  L.  ed.  698.  2  Sup.  Ct. 
Rep.  468 — Sherman  County  v.  Simons,  100 
U.  S.  737,  27  L.  ed.  1094,  3  Sup.  Ct.  Rep 
•502 — Dallas  County  v.  McKenzie,  110  U.  S. 
687,  28  L.  ed.  286.  4  Sup.  Ct.  Rep.  184 — 
Merrill    v.   Montlccllo,    22    Fed.    505, 
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477.  The  surrender  of  county  warrants 
for  county  bonds  may  make  one  a  bona  fide 
holder  of  the  bonds  to  the  same  extent  as 
if  he  had  bought  them  in  open  market. 
Gunnison  County  v.  E.  H.  Rollins  &  Sons, 
173  U.  S.  255,  19  Sup.  a.  Rep.  390, 

43 :  689 

478.  A  purchaser  of  bonds  without  notice, 
to  be  entitled  to  protection,  must  not  only 
be  so  at  the  time  of  the  contract  or  con- 
veyance, but  at  the  time  of  the  payment  of 
the  purchase  money.  Lytle  v.  Lansing,  147 
U.  S.  59,  13  Sup.  Ct.  Rep.  254,  37:  78 
Cited  in  Dewey  v.  Whitney,  35  C.  C.  A.  417, 

93  Fed.  537 — Hayden  y.  Charter  Oak  Driving 
Park,  63  Conn.  148,  27  Atl.  232. 

479.  If  holders  of  bonds  paid  value  for 
them  without  actual  notice  of  the  restric- 
tion by  a  contract  upon  authority  to  issue 
them,  they  will  be  deemed  bona  fide  holders 
for  value  unaffected  by  the  agreement. 
McMurray  v.  Moran,  134  U.  S.  150,  10  Sup. 
Ct.  Rep.  427,  33:  814 

480.  A  pledgee  of  town  bonds  as  security 
for  a  loan,  with  power  to  sell  them,  from 
the  railroad  company  in  whose  aid  they 
were  issued,  may  be  protected  as  a  bona 
fide  holder  to  the  amount  of  his  advances; 
but  his  interest  in  them  ceases  by  trans- 
ferring them  as  the  property  of  the  rail- 
road company  and  receiving  from  the  trans- 
feree the  amount  of  his  advances.  Lytle 
V.  Lansing,  147  U.  S.  59,  13  Sup.  Ct.  Rep. 
264,  37:78 

481.  Bondholders  may  be  deemed  holders 
for  value,  although  they  took  the  bonds  in 
payment  of,  or  as  security  for,  pre-existing 
debts.  McMurray  v.  Moran,  134  U.  S.  150, 
10  Sup.  Ct.  Rep.  427,  33:  814 
Cited  in  Holly  v.  Domestic  ft  F.  Missionary  Soc. 

34  C.  C.  A.  652,  92  Fed.  748. 

482.  There  can  be  no  bona  fide  holding 
of  municipal  bonds  issued  without  statutory 
authority.  East  Oakland  Twp.  v.  Skinner, 
94  U.  S.  255,  24:  125 
Cited  in  Merrill  v.  Monticello,  188  C.  S.  682, 

34  L.  ed.  1078,  11  Sup.  Ct.  Rep.  441 — Bren- 
ham  v.  Qerman-American  Bank,  144  U.  B. 
188,  36  L.  ed.  396,  12  Sup.  Ct.  Rep.  559 — 
Waite  V.  Santa  Cruz,  89  Fed.  633 — Llndsey 
V.  Rottaken,  32  Ark.  634 — Nevada  Bank  v. 
Steinmitz,  64  Cal.  314,  30  Pac.  970— Sutro 
V.  Pettit,  74  Cal.  336,  5  Am.  St.  Rep.  442,  16 
Pac.  7 — Dartmouth  Sav.  Bank  v.  Minnehaha 
County  School  Diets.  No.  6  A  31,  6  Dak.  343, 
48  N.  W.  822— Klrsch  v.  Braun,  153  Ind. 
257,  63  N.  B.  1082— Pugh  v.  Moore,  44  La. 
Ann.  217,  10  So.  710 — Harrington  v.  Plain- 
view,  27  Minn.  226,  6  N.  W.  777— Pryor  v. 
Kansas  City,  163  Mo.  151,  54  8.  W.  499— 
Wheeler  v.  Plattsmouth,  7  Neb.  280 — North 
V.  Platte  Coanty,  29  Neb.  462,  26  Am.  St. 
Rep.  896,  46  N.  W.  692 — Cagwin  v.  Hancock, 
22  Hun,  203 — Lyons  v.  Chamberlain,  89  N.  Y. 
587 — ^Unlon  Bank  v.  Oxford.  119  N.  C.  230,  84 
L.R.A.  491,  25  S.  B.  966 — Wilkes  County  v. 
Call,  123  N.  C.  326,  44  L.R.A.  258,  81  S.  B. 
481— Bond  Debt  Cases,  12  S.  C.  277 — La- 
mollle  Valley  R.  Co.  v.  Fairfield,  51  Tt.  262. 

483.  Where,  in  the  bonds  or  the  recorded 
proceedings,  there  is  nothing  to  indicate 
aniY  irregularity,  or  even  to  create  a  sus- 


picion that  the  bonds  had  not  been  issued 
pursuant  to  a  lawful  authority,  the  rail- 
road company  which  takes  them  in  pay- 
ment for  stock,  and  its  assigns,  have  a 
ri^ht  to  assume  that  they  import  verity. 
Bissell   V.  JefTersonville,   24  How.   287, 

16:664 

Cited  in  Moran  v.  Miami  County,  2  Black,  725, 
17  L.  ed.  345 — Larned  v.  Burlington,  4  Wall. 
277,  18  L.  ed.  353 — Marshall  County  v. 
Schenck,  6  Wall.  783,  18  L.  ed.  559— Pen- 
dleton County  V.  Amy,  13  Wall.  305.  20  L. 
ed.  580 — Lexington  v.  Butler,  14  Wall.  290, 
20  L.  ed.  813 — Coloma  v.  Eaves,  92  U.  S.  492. 
23  L.  ed.  582 — Venice  v.  Murdock,  92  U.  S. 
500,  23  L.  ed.  585 — Northern  Nat  Bank  v. 
Porter  Twp.  110  U.  S.  616,  28  L.  ed.  261,  4 
Sup.  Ct.  Rep.  254 — ^Tulare  Irrlg.  District  v. 
Shepard,  185  U.  8.  20,  46  L.  ed.  782,  22 
Sup.  Ct.  Rep.  631 — Chicago,  B.  A  Q.  R.  Co. 
V.  Otoe  County,  1  Dill.  342,  Fed.  Ca«.  Xo 
2,667— Cooke  v.  United  States.  12  Blatchf. 
60,  Fed.  Cas.  No.  3,178 — Ex  parte  Estabrook. 
2  Low.  Dec.  549,  Fed.  Caa.  No.  4.534 — Mill- 
er V.  Berlin,  13  Blatchf.  247,  Fed  Cas.  No 
9,562 — National  Bank  v.  Grenada,  41  Fed. 
93 — National  L.  Ins.  Co.  v.  Board  of  Ed- 
ucation. 10  C.  C.  A.  651,  27  U.  S.  App.  244. 
62  Fed.  792 — Independent  School  District  ▼ 
Rew,  55  L.R.A.  371,  49  C.  C.  A.  204,  111 
Fed.  8 — Spence  v.  Mobile  A  M.  R.  Co.  79  Ala. 
587— Main  v.  Ft.  Smith.  49  Ark.  490.  5  Pac. 
801 — Brown  v.  Bon  Homme  County.  1  S.  D 
233,  46  N.  W.  173 — Black  v.  Cohen.  52  Ga. 
629— Tlbbetts  v.  West  A  South  Town  Street 
R.  Co.  54  III.  App.  187 — Aurora  v.  West. 
22  Ind.  618 — Madison  v.  Smith,  83  Ind.  5i:t 
— Clark  V.  Des  Moines,  19  Iowa,  217,  87  Am. 
Dec.  423 — Leavenworth  County  v.  Miller,  7 
Kan.  606,  12  Am.  Rep.  425 — Lewis  v.  Bour- 
bon Coanty.  12  Kan.  209 — Hutchinson  it  S. 
R.  Co.  V.  Kingman  County  (Hutchinson  4 
S.  R.  Co.  V.  FOX)  48  Kan.  83,  16  L.R.A.  404. 
30  Am.  St.  Rep.  273,  28  Pac.  1078— llanni 
bal  A  St.  J.  R.  Co.  v.  Marion  Coanty.  36 
Mo.  806— Eaton  v.  Berlin.  49  N.  H.  224— 
Rich  V.  Errol,  61  N.  H.  860 — Coler  v.  Santa 
Fe  County,  6  N.  M-  161.  27  Pac.  61^— Moore 
V.  New  York.  73  N.  Y.  246.  29  Am.  Rep.  134 
— Lyons  v.  Chamberlain.  89  N.  Y.  587 — Cor- 
ry  V.  Gaynor,  22  Ohio  St.  694 — Bond  Debt 
Cases,  12  S.  C.  252 — Connor  v.  Green  Pond. 
W.  A  B.  R.  Co.  23  8.  C.  429 — San  Antonio  v. 
Lane,  32  Tex.  413 — Danville  v.  Sutherlln,  20 
Gratt.  581— Veeder  v.  Lima,  19  Wis.  293. 

484.  A  purchaser  of  bonds  and  coupons 
issued  by  a  county  in  payment  of  its  sub- 
scription to  the  capital  stock  of  a  railroad 
corporation  need  only  inquire  whether  the 
county  was  by  law  authorized  to  issue  the 
bonds,  and  whether  their  issue  had  been 
approved  by  a  popular  vote.  Nugent  v. 
Putnam  County,   19  Wall.  241.  22:  83 

485.  When  both  the  le^slative  and  execu- 
tive departments  of  a  state  give  notice  to  the 
world  that  a  county  within  the  territorial 
limits  of  the  state  has  been  duly  organized 
and  exists  with  full  power  of  contracting, 
a  purchaser  can  in  open  market  safely  pur- 
chase the  securities  of  such  county,  so  far 
as  any  question  about  the  validity  of  the 
municipal  organization  is  concerned.  Oo- 
manche  County  v.  Lewis,  133  U.  S.  198,  10 
Sup.  Ct.  Rep.  286,  33:  604 
Cited  in  Coler  A  Co.  v.   Dwight  School  TwpL 

66  N.  W.  687,  3  N.  D.  257,  28  L.B.A.  6M— 
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Presido  County  v.  City  Nat.   Bank,  20  Tex. 
Civ.   App.   514.  44   S.   W.   1069. 

486.  Where  the  purchaser  of  county 
bonds  was  apprised  by  the  state  law  that 
the  county  court  had  power  to  issue  bonds 
to  a  railroad  company  without  any  election 
of  the  people,  and  there  was  nothing  on 
their  face  to  show  any  irregularity,  he  need 
not  inquire  whether  the  railroad  company 
had  taken  the  steps  to  entitle  it  to  receive 
the  bonds.  Henry  County  v.  Nicolay,  95 
U.  S.  619,  24:  394 

487.  Notice  of  defenses  to  bonds  given  to 
one  of  the  trustees  in  the  deed  of  trust 
which  secures  their  payment  does  not  oper- 
ate to  destroy  the  bona  fide  holding  of  the 
bondholders  under  the  deed  of  trust.  John- 
son County  V.  Thayer,  94  U.  S.   631, 

24:  133 

Cited  In  Daviess  County  t.  Hutdekoper,  98  U. 

8,  102,  25  L.  ed.  114 — ^National  Waterworks 

Co.  V.  Kansas  City,  78  Fed.  433— Kinkel  v. 

Harper,  7  Colo.  App.  65,  42  Pac.  173. 

What  sufflcient  to  put  purchase  on  in- 
quiry. 

Corporate  Bonds,  see  supra,  147. 

488.  The  fact  that  municipal  bonds  in 
Illinois  are  illegally  made  payable  elsewhere 
than  at  the  treasury  of  the  municipality, 
having  no  effect  on  the  validity  of  the 
bonds,  does  not  put  a  purchaser  upon  in- 
quiry so  as  to  charge  him  with  notice  of 
prior  proceedings.  Enfield  v.  Jordan,  119 
U.  S.  680,  7  Sup.  Ct.  Rep.  358,  30:  523 
Cited  in  Skinner  v.  Santa  Rosa,  107  Cal.  474,  29 

L.R.A.    521,    40   Pac.    742 — Mack   v.   Jastro, 
126  Cal.  134,  68  Pac.  372. 

489.  The  fact  that  town  bonds  to  a  large 
amount  were  offered  for  sale  at  half  their 
face  value  at  a  place  2,000  miles  from  where 
they  were  issued  is  a  circumstance  calcu- 
lated to  arouse  suspicion  of  their  validity 
in  the  mind  of  any  person  of  ordinary  in- 
telligence. Lytle  V.  Lansing,  147  U.  S.  59, 
13  Sup.  Ct.  Rep.  254,  37:78 
Cited  In   Briggs  v.  Phelps,  70  Fed.  30 — ^Atlas 

Nat.  Bank  v.  Holm,  19  C.  C.  A.  97,  84  U.  S. 
App.  472,  71  Fed.  492. 

490.  A  bona  fide  purchaser  of  negotiable 
municipal  bonds  for  value  before  maturity 
takes  them  freed  from  all  infirmities  in 
their  origin,  unless  they  are  absolutely  void 
for  want  of  power  to  issue  them,  or  their 
circulation  is  prohibited  by  law.  Crom- 
well V.  Sac  County,  96  U.  S.  51,  24:  681 
Marion  County  v.  Clark,  94  U.  S.  278, 

24:  59 
Callaway  County  v.  Foster,  93  U.  S.  567, 

23:  911 
Dallas  County  v.  MacKenzie,  94  U.  S.  660, 

24:  182 
Cited  In  Pans  v.  Bowler,  107  U.  S.  642,  27  L. 
ed.  429.  2  Sup.  Ct.  Rep.  704— King  v.  Doane, 
189  U.  S.  173,  35  L.  ed.  87,  11  Sup.  Ct.  Rep. 
405 — Green  v.  Dyersburg,  2  Fllpp,  489,  Fed. 
Cas.  No.  5.756— Phelps  v.  Yates,  16  Blatchf. 
194.  Fed.  Cas.  No.  11,082 — Atlas  Nat.  Bank 
V.  Holm,  19  C.  C.  A.  98,  34  U.  S.  App.  472, 
71  Fed.  492 — John  Hancock  Mut.  L.  Ins.  Co. 
T.  Huron,  80  Fed.  654 — Kearny  County  v. 
VandrlsR.  63  C.  C.  A.  195,  115  Fed.  869— 
Bdwards  v.   Bates   County,   117  Fed.   628— 


Trader  v.  Chidester,  41  Ark.  248,  48  Am.  Rep. 
38— Tabor  v.  Merchants  Nat.  Bank,  48  Ark, 
458,  3  Am.  St.  Rep.  241,  3  S.  W.  805— Ne- 
vada Bank  v.  Stelnmltz,  64  Cal.  314,  30  Pac. 
970 — Knowlton  v.  Schulta,  6  N.  D.  421,  71 
N.  W.  660 — Second  Nat.  Bank  v.  Hume,  4 
Mackey,  101— Wirt  v.  Stubblefleld,  17  App. 
D.  C.  289 — Jefferson  County  v.  Lewis,  20  Fla. 
1009— Pugh  v.  Mooro,  44  La.  Ann.  245,  10 
So.  710— State  v.  Hart,  46  La.  Ann.  51,  14 
So.  607 — ^rotten  v.  Bucy,  67  Md.  453— 
Woodruff  V.  Okolona,  57  Miss.  808 — ^Rosslter 
V.  Loeber,  18  Mont.  378,  45  Pac.  560 — State 
ez  rel.  Hoffman  v.  Moore,  46  Neb.  693,  50 
Am,  St.  Rep.  626,  65  N.  W.  193— Halsted  v. 
Colvln,  61  N.  J.  Eq.  398,  26  Atl.  928— Har- 
denbergh  v.  Van  Keuren,  16  Uun,  25 — Hale 
V.  Shannon,  57  Hun,  467,  11  N.  Y.  Supp.  129 
— Vosburgh  v.  Diefendorf,  119  N.  Y.  367,  16 
Am.  St.  Rep.  830,  28  N.  E.  801— United 
States  Nat.  Bank  v.  McNair,  114  N.  C.  343, 
19  S.  E.  361 — Owens  v.  Snell,  29  Or.  489.  44 
Pac.  827— Bond  Debt  Cases,  12  S.  C.  272— 
Ex  parte  Cuttings,  17  S.  C.  256 — Carriger  v. 
Morristown,  1  Lea,  250. 

b.  Notice     of     Infirmities,     Conditions, 

etc. 

Applicability  of  Doctrine   of   Lis  Pendens, 
26-36. 

491.  A  purchaser  of  bonds  in  a  town  in 
New  York,  with  notice  that  they  were  ex- 
changed for  stock  in  a  railroad  company,  in 
violation  of  a  statute  requiring  them  to  be 
sold  at  par,  was  not  a  bona  fide  holder,  and 
could  not  enforce  the  payment  of  them. 
Thompson   v.  Perrine,   103   U.   S.   806, 

26:  612 

492.  Though  he  may  have  notice  of  in- 
firmities in  its  orgin,  a  purchaser  of  a  munic- 
ipal bond  from  a  bona  fide  holder,  before 
maturity  takes  it  as  free  from  such  infirm- 
ities as  it  was  in  the  hands  of  such  holder. 
Cromwell  v.  Sac  County,  96  U.  S.  51, 

24:681 
Marion  County  v.  Clark,   94   U.   S.   278, 

24:59 
San  Antonio  v.  Mehaffy,   96   U.   S.   312, 

24:  816 
Nauvoo  V.  Ritter,  97  U.  S.  389,  24:  1050 
Douglas  County  v.  Bolles,  94  U.  S.  104, 

24:46 
Cited  in  Montclalr  Twp.  v.  Ramsdell,  107  U. 
S.  160.  27  L.  ed.  436,  2  Sup.  Ct.  Rep.  391— 
Porter  v.  Pittsburg  Bessemer  Steel  Co.  122 
U.  S.  283,  30  L.  ed.  1211,  7  Sup.  Ct.  Rep. 
1206— Scotland  County  v.  Hill,  132  U.  S.  116, 
33  L.  ed.  265,  10  Sup.  Ct.  Rep.  26 — Gunnison 
County  V.  E.  H.  Rollins  &  Sons,  173  U.  S. 
275,  43  L.  ed.  698,  19  Sup.  Ct.  Rep.  390— 
Stanly  County  v.  Coler,  190  U.  8.  450,  47  L. 
ed.  1134,  23  Sup.  Ct.  Rep.  811 — Fotte  v.  Han- 
cock, 16  Blatchf,  345,  Fed.  Cas.  No.  4,911 — 
Phelps  V.  Yates,  16  Blatchf.  194,  Fed.  Cas. 
No.  11,082— Hill  V.  Scotland  County,  34  Fed. 
210 — Lansing  v.  Lytle,  38  Fed.  207 — E.  H. 
Rollins  &  Sons  v.  Gunnison  County,  26  C.  C. 
A.  99,  49  U.  S.  App.  399,  80  Fed.  700 — ^Rath- 
bone  V.  Kiowa  County,  27  C.  C.  A.  482,  49 
U.  S.  App.  577,  83  Fed.  130 — Rondot  v. 
Rogers  Twp.  39  C.  C.  A.  473,  99  Fed.  213 — 
Hughes  County  v.  Livingston,  43  C.  C.  A. 
656,  104  Fed.  321 — Central  R.  A  Bkg.  Co. 
V.  Farmers'  Loan  &  T.  Co.  116  Fed.  705 — 
Gastonia  Cotton  Mfg.  Co.  v.  W.  L.  Wells  Co. 
63  C.  C.  A.   116,   128  Fed.  374— Henderson 
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County  y.  TraTelera'  Ini.  Co.  63  C.  C.  A.  474, 
128  Fed.  824 — Gamble  y.  Rural  Independent 
School  District,  132  Fed.  D23 — Morton  y. 
New  Orleans  &  S.  R.  Co.  79  Ala.  614 — Rice  y. 
Van  Ackere,  22  III.  App.  592 — Fairex  y.  Bier, 
37  La.  Ann.  826 — Levy  y.  Ford,  41  La.  Ann. 
879,  6  So.  671 — Pugh  v.  Moore,  44  La.  Ann. 
244,  10  So.  710— Cover  v.  Myers,  75  Md.  419, 
32  Am.  St.  Rep.  304,  23  Atl.  850 — Grand  Ra- 
pids A  I.  R.  Co.  y.  Sanders,  17  Hun,  554 — 
Cagwin  y.  Hancock,  22  Hun,  203 — Eckhert  y. 
Ellis,  26  Hun,  664 — Rothschild  v.  Rochester 
ft  P.  R.  Co.  1  Pa.  Co.  Ct.  624 — Spahr  y.  Far- 
mers* Bank,  37  Phila.  Leg.  Int.  434 — Gib- 
son v.  Lenhart.  40  Phila.  Leg.  Int.  152 — Ma- 
son V.  Frick,  42  Phila.  Leg.  Int.  90 — Spahr 
y.  Farmers'  Bank,  94  Pa.  434 — Gibson  y. 
Lenhart,  14  W.  N.  C.  151 — Bennington  y. 
Park,  50  Vt.  209— Lynchburg  y.  Slaughter. 
75  Va.  67 — Cumberland  County  y.  Randolph, 
89  Va.  620,  16  S.  B.  722. 

Notice  by  recitals. 

493.  The  circumstance  that  the  recitals 
of  municipal  bonds  give  notice  of  the 
illegality  of  their  issue  is  immaterial  as 
I  against  one  who  purchases  them  subsequent 
to  the  passage  of  an  act  validating  such 
issue.    Thompson  v.  Perrine,  103  U.  S.  806, 

26:  612 

494-8.  Where  municipal  bonds  sued  on 
carried  upon  their  face  evidence  that  the 
law  under  which  they  were  issued  had  not 
been  complied  with,  they  are  void.  Mc- 
Clure  v.  Oxford  Twp.  94  U.  S.  429,    24:  129 

—  Editorial    note. 

Notice  from  reference  to  statute  in  mu- 
nicipal bonds.  26:  263 

Facts   of   which    purchaser   must  tal^e 
notice. 

No  Resulting  Trust  in  Favor  of  Holder 
of  Bonds  Issued  in  Excess  of  Con- 
stitutional Limit,  see  Trusts,  78. 

499.  A  purchaser  of  municipal  bonds  is 
bound  to  take  notice  that  the  bonds  are  an 
overissue,  and  beyond  the  power  of  the 
municipal  corporation  under  the  state  Con- 
stitution, and  also  of  the  value  of  taxable 
property  within  the  municipality,  as  shown 
by  the  tax  list.  Nesbitt  v.  Independent 
District,  144  U.  S.  610,  12  Sup.  Ct.  Rep.  746, 

36:  562 
Oited  In  National  L.  Ins.  Co.  y.  Board  of  Ed- 
ucation, 10  C.  C.  App.  649,  27  U.  S.  App. 
244,  62  Fed.  789 — Risley  y.  Howell,  12  C. 
C.  A.  224,  22  U.  S.  App.  635,  64  Fed.  459— 
Farmers'  Loan  &  T.  Co.  v.  Toledo,  A.  A.  & 
N.  M.  R.  Co.  67  Fed.  58 — Chilton  v.  Gratton, 
82  Fed.  879 — Guthrie  y.  New  Vienna  Bsnk, 
4  Okla.  219,  38  Pac.  4 — Earles  v.  Wells,  94 
Wis.  296,  59  Am.  St  Rep.  885,  68  N.  W. 
964. 

500.  A  bona  fide  purchaser  of  municipal 
bonds,  in  the  absence  of  recitals  to  protect 
him,  is  bound  by  the  information  open  to 
him  in  the  official  records  of  the  officers 
whose  names  are  signed  to  the  bonds.  Crow 
V.  Oxford  Twp.  119  U.  S.  215,  7  Sup.  Ct. 
Rep.  180,  30:  388 

501.  The  purchaser  of  bonds  is  bound  to 
take  notice  of  constitutional  limitations  on 
indebtedness  of  the  municipality.     Chaffee 


County  V.  Potter,  142  U.  S.  355,  12  Sup. 
Ct.  Rep.  216,  t5:  1040 

Doon  Dist.  Twp.  v.  Cummins,  142  U.  S.  366, 

12  Sup.  Ct  Rep.  220,  35:  1044 

Oited  in  Dudley  v.  Lake  County,  26  C.  C.  A. 

86,  40  U.   S.  App.  336,  80  Fed.  676 — Ratb- 

bone  v.  Kiowa  County,  27  C.  C.  A.  483,  49 

U.  S.  App.  577,  83  Fed.  130 — Burlington  Say. 

Bank    v.    Clinton,    111    Fed.    444 — Flagg    y. 

School  Dist.  No.  70,  4  N.  D.  46,  26  L.B^. 

370,  68  N.  W.  499. 

502.  A  purchaser  of  municipal  bonds  is 
bound  to  take  notice  of  the  constitutional 
limitation  upon  municipal  indebtedness,  and 
of  the  official  assessments  showing  the  valua- 
tion of  taxable  property  within  the  munic- 
ipality. Buchanan  v.  Litchfield,  102  U.  S. 
278,  26:  138 
Cited   In   Dixon    Goonty   v.   Field,    111    U.    S. 

96,  28  L.  ed.  364,  4  Sup.  Ct  Rep.  315 — Nes- 
bit  v.  Independent  District,  144  U.  S.  617. 
36  L.  ed.  565,  12  Sup.  Ct.  Rep.  746 — Bates 
y.  Independent  School  District,  25  Fed.  19r» 
— ^Nesblt  v.  Independent  School  District,  25 
Fed.  637 — ^Mercer  County  y.  Proyldent  Life 
ft  T.  Co.  19  C.  C.  A.  53,  43  U.  S.  App.  21. 
72  Fed.  632 — Anderson  v.  Orient  F.  Ins.  Co. 
88  Iowa,  691,  55  N.  W.  348 — Holiiday  v. 
Uilderbrandt,  97  Iowa.  182,  00  N.  W.  89 
Salt  Creek  Twp.  v.  King  Iron  Bridge  Jb  Mfg. 
Co.  61  Kan.  527,  33  Pac.  303— Coler  v.  Sant^i 
Fe  County,  6  N.  M.  134,  27  Pac.  619 — Uttlv 
y.  Portland,  26  Or.  245,  37  Pac.  911. 

503.  A  purchaser  for  value  and  before 
maturity  of  bonds  of  a  county  in  Colorado 
is  charged  with  the  duty  of  examining  the 
record  of  indebtedness  where  that  is  pro- 
vided for  in  the  statute  of  that  state,  in 
order  to  ascertain  whether  the  bonds  in- 
creased the  indebtedness  of  the  county  be- 
yond the  limit  of  the  Constitution  of  that 
state.  Sutliff  v.  Lake  County,  147  U.  S. 
230,  13  Sup.  Ct.  Rep.  318,  37:  145 
Oited  in  Francis  v.  Howard  County,  4  C.  C.  A. 

481,  13  U.  S.  App.  126,  54  Fed.  488— Kisley 
y.  Howell,  12  C.  C.  A.  224,  22  U.  S.  App.  63;». 
64  Fed.  459 — Bathbone  v.  Kiowa  County,  73 
Fed.  309 — Dudley  v.  Lake  County,  26  C  C. 

A.  b7,   49   U.    8.    App.    336.    80    Fod.    676 — 

B.  H.  Rollins  &  Sons  y.  Gunnison  County, 
26  C.  C.  A.  97,  49  U.  S.  App.  399.  80  Fed. 
697— Chilton  v.  Gratton,  82  Fed.  870 — 
Springfield  Safe  Deposit  ft  T.  Co.  v.  Atties* 
29  C.  C.  A.  216,  56  U.  S.  App.  330,  85  Fed. 
389 — Waite  v.  Santa  Cruz,  89  Fed.  636 — 
Lake  County  v.  Sutliff,  38  C.  C.  A.  174,  97 
Fed.  278 — Geer   y.    School   Dist.   No.   11,   38 

C.  C.  A.  394,  97  Fed.  734 — Burlington  Say. 
Bank  v.  Clinton,  111  Fed.  444 — ^Flagg  y. 
School  Dist.  No.  70,  4  N.  D.  46,  26  L.K.A. 
870,  58  N.  W.  499— National  L  Ina  Co.  v. 
Mead,  13  S.  D.  46.  48  L.R.A.  787,  79  Am.  St. 
Rep.  876,  82  N.  W.  78— Sute  ex  rel.  MorM  v. 
Cornwell,  40  S.  C.  30.  18  S.  B.  184 — Cleve- 
land y.  Spartanburg,  54  S.  C.  88,  81  8.  B. 
871. 

504.  Where  the  law  provides  that  a  stat^ 
ute  authorizing  the  issue  of  municipal  bonds 
shall  not  take  effect  until  after  its  publica* 
tion  in  a  certain  paper,  the  law  charges  A 
purchaser  with  knowledp^  of  the  date  when 
the  statute  went  into  effect.  McClure  ▼. 
Oxford  Twp.  94  U.  S.  429,  24:  129 

505.  Where  there  was  no  authority  in  law 
for   issuing  municipal    bonds,    no    recoveiy 
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can  be  had  on  tlie  bonds  or  coupons.    Every 

holder  is  chargeable  with  notice  of  the  law. 

Wells  V.  Pontotoc  County,  102  U.  S.  625, 

26:  122 

Ogden  V.  Daviess,  102  U.  S.  634,        26:  263 

Dallas  County  v.  MacKenrie,  94  U.  S.  660, 

24:  182 

Northern  Nat.  Bank  v.  Porter  Twp,  110  U. 
S.  608,  4  Sup.  Ct  Rep.  254.  28:  258 

JiCarsh  v.  Fulton  County,  10  Wall.  676, 

19:  1040 

ated  in  Dixon  County  v.  Field,  111  U.  S.  06, 
28  L.  ed.  364.  4  Sup.  Ct.  Uep.  315— Chaffee 
County  V.  Potter,  142  U.  S.  364,  35  L.  ed. 
1043,  12  Sup.  Ct.  Rep.  216 — Harnett  v.  Denl- 
■on,  145  U.  S.  130.  36  L.  ed.  653,  12  Sup.  Ct. 
Rep.  810 — Citlxens*  Sav.  A  L.  Asao.  v.  Perry 
County,  150  U.  S.  700,  30  L.  ed.  503,  15  Sup. 
Ct.  Rep.  547 — Provident  Life  &  T.  Co.  v.  Mer- 
cer County.  170  U.  S.  601,  42  L.  ed.  1160,  18 
8up.  Ct.  Rep.  788 — Tbomas  v.  Lansing,  14 
Fed.  627— Kelly  v.  Milan,  21  Fed.  861— 
Monlton  v.  Kvansvllle,  25  Fed.  386 — Nation- 
al Bank  v.  St.  Joseph,  31  Fed.  210 — Potter 
V.  Chaffee  County,  33  Fed.  616 — Aylesworth 
V.  Gratiot  County,  43  Fed.  352 — Sutllff  v. 
Lake  County,  47  Fed.  107 — National  Bank 
of  Commerce  v.  Grenada,  48  Fed.  270 — Coffin 
V.  Kearney  County,  6  C.  C.  A.  205,  12  U.  S. 
App.  562,  57  Fed.  143 — ^West  Plains  Twp.  v. 
Sage,  16  C.  C.  A.  563,  32  U.  S.  App.  725, 
60  Fed.  052 — Manhattan  Co.  v.  Ironwood, 
20  C.  C.  A.  646,  43  U.  S.  App.  360,  74  Fed. 
630 — Chilton  v.  Gratton,  82  Fed.  878 — 
Klrsch  V.  Braun,  153  Ind.  257,  53  N.  E. 
1082— Fulton  V.  Rlverton,  42  Minn.  307,  44 
N.  W.  257 — ^Webb  v.  I^fayette  County,  67  Mo. 
870 — State  ex  rel.  Wilson  v.  Garroutte,  67 
Mo.  467— North  v.  Platte  County,  20  Neb. 
453,  26  Am.  St.  Rep.  305,  45  N.  W.  602— 
PulUam  V.  Runnels  County,  70  Tex.  871,  15 
S.  W.  277. 

506.  The  purchaser  or  holder  of  municipal 
bonds  is  chargeable  with  notice  of  the  re- 
quirements of  the  law  under  which  they  are 
issued.  Bamett  v.  Denison,  145  U.  S.  135, 
12  Sup.  Ct.  Rep.  819,  36:  652 
Cited  In  West  Plains  Twp.  v.  Sage,  16  C.  C.  A. 

563.  32  U.  S.  App.  725,  69  Fed.  052— Mercer 
County  V.  Provident  Life  &  T.  Co.  10  C.  C.  A. 
40,  43  U.  8.  App.  21,  72  Fed.  628— D'Esterre 
V.  Brooklyn,  00  Fed.  580— United  States 
Tnist  Co.  V.  Mineral  Ridge,  44  C.  C.  A.  210, 
104  Fed.  852 — CampbellsvlUe  Lumber  Co. 
V.  Hnbbert.  50  C.  C.  A.  441,  112  Fed.  724— 
People's  Bank  v.  School  Dlst.  No.  52.  3  N. 
D.  500,  28  L.R.A.  644,  57  N.  W.  787— Kla- 
math Falls  V.  Sachs,  35  Or.  344,  76  Am.  St. 
Rep.  501,  57  Pac.  320 — Neale  v.  County 
Court.  43  W.  Va.  104,  27  8.  E.  370. 

507.  Where  bonds  of  a  county  were  issued 
in  pursuance  of  a  public  statute  of  a  state, 
uny  person  dealing  in  them  is  chargeable 
with  a  knowledge  of  it.  Knox  County  v. 
Asplnwall,  21  How.  539,  16:  208 
Anthony  v.  Jasper  County,  101  U.  S.  693, 

25:  1005 
United  States  ex  rel.  Huidekoper  ▼.  County 
Court,  99  U.  S.  582,  25:  331 

Knox  County  v.  Wallace,  21  How.   546, 

16:  211 
Cited  In  Unity  v.  Burrage,  108  U.  8.  455,  26 
L.  lY'..  407— Ottawa  v.  Carey,  108  U.  S.  12:t, 
27  L.  od.  675.  2  Sup.  Ct.  Rep.  361 — Northarn 
Nat.  Bank  v.  Porter  Twp.  110  U.  8.  618,  2S 
L.  ed.  202,  4  Sup.  Ct.  Rep.  254 — Chicago,  B. 


A  Q.  R.  Co.  V.  Otoe  County,  1  Dill.  342,  Fed. 
Cas.  No.  2,667 — Mygatt  v.  Green  Bay,  1  Bias. 
206,  Fed.  Caa.  No.  0,098 — Smith  v.  Ontario, 
15  Blatchf.  270,  Fed.  Caa.  No.  13,085— Hop- 
per v.  Covington,  10  Bias.  403,  8  Fed.  78 — . 
Katzenherger  v.  Aberdeen,  16  Fed.  746 — Na- 
tional Bank  v.  St.  Joseph,  31  Fed.  210 — 
United  States  ex  rel.  Jones  v.  Macon  Coun- 
ty Court,  85  Fed.  483 — National  Bank  of 
Commerce  v.  Grenada,  48  Fed.  270 — United 
States  ex  rel.  Spltzer  v.  Cicero,  1  C.  C.  A. 
502,  0  U.  8.  App.  10,  50  Fed.  140— West 
Plains  Twp.  v.  Sage,  16  C.  C.  A.  567,  32  U. 
S.  App.  725,  60  Fed.  056— Rathbone  v.  Klown 
County,  73  Fed.  404 — Manhattan  Co.  v.  Iron- 
wood,  20  C.  C.  A  646,  43  U.  S.  App.  360.  74 
Fed.  530 — D'Esterre  v.  Brooklyn,  00  Fed. 
580 — Spence  v.  Mobile  A  M.  R.  Co.  70  Ala. 
580 — Miners  Ditch  Co.  v.  Zellerbach,  37  Cal. 
588,  90  Am.  Dec.  300— Sutro  v.  Rhodes,  02 
Cal.  125,  28  Pac.  08 — Forbes  v.  Grand  Coun- 
ty, 23  Colo.  340,  47  Pac.  388 — ^Farmers  & 
M.  Nat.  Bank  v.  School  Dist.  No.  53,  6  Dak. 
264,  42  N.  W.  767— Evansvllle.  I.  A  C.  8.  L. 
R.  Co.  V.  Evansvllle,  15  Ind.  410 — McPherson 
V.  Foster  Bros.  43  Iowa,  61,  22  Am.  Rep. 
215 — State  ex  rel.  Rabasse  v.  Police  Jury,  30 
La.  Ann.  201 — State  ex  rel.  Ferguson  v. 
Caffery,  40  La.  Ann.  1760.  22  So.  1008 — 
Broadway  Sav.  Inst.  v.  Pelham,  83  Hun,  100, 
31  N.  Y.  Supp.  402 — Claybrook  v.  Rocking- 
ham County,  114  N.  C.  460,  10  S.  E.  503— 
Wilkes  County  v.  Call.  123  N.  C.  311.  44 
L.R.A.  253,  31  8.  E.  481— Debnam  v.  Chitty, 
131  N.  C.  670,  43  S.  B.  3 — Guthrie  v.  New 
Vienna  Bank,  4  Ok  la.  217,  38  Pac.  4 — Gos- 
horn  V.  Ohio  County,  1  W.  Va.  315 — Clark 
V.  Jamesville,  10  Wis.  167 — Uncas  Nat.  Ba-ok 
V.  Superior,  115  Wis.  340.  01  N.  W.  1004 

508.  Reference  to  the  statute  under  which 
municipal  bonds  were  issued,  on  their  face, 
is  notice  of  the  statute  and  of  all  its  re- 
quirements. McClure  v.  Oxford  Twp.  94 
U.  S.  429,  24:  129 

Cit€d  in  Bates  County  v.  Winters,  07  U.  S.  01, 

24  L.  ed.  034 — Northern  Nat.  Bank  v.  Porter 
Twp.  110  U.  8.  618,  28  L.  ed.  262,  4  Sup.  Ct. 
Rep.  254— Anderson  County  v.  Beal,  113  U. 
8.  238,  28  L.  ed.  070,  5  Sup.  Ct.  Rep.  433 — 
Green  v.  Dyersburg,  2  Fllpp.  406,  Fed.  Cas. 
No.  5,756 — Smith  v.  Ontario,  15  Blatchf. 
260,  Fed.  Cas.  No.  13,085" — Lewis  v.  Barbour 
County,  1  McCrary,  462,  3  Fed.  103 — Moul- 
ton  V.  Evansvllle,  25  Fed.  385 — National 
Bank  v.  Grenada,  41  Fed.  04^— National 
Bank  v.  Grenada,  48  Fed.  270 — National  L. 
Ins.  Co.  V.  Board  of  Education,  10  C.  C.  A. 
645,  27  U.  S.  App.  244,  62  Fed.  786— Mer- 
cer County  V.  Provident  Life  &  T.  Co.  10 
C.  C.  A.  50,  43  U.  8.  App.  21,  72  Fed.  620— 
Rathbone  v.  Kiowa  County,  73  Fed.  405 — 
Manhattan  Co.  v.  Ironwood,  20  C.  C.  A.  645, 
43  U.  S.  App.  360,  74  Fed.  538 — Forest  v. 
St.  Francis  Levee  District,  77  Fed.  561 — Sage 
V.  Fargo  Twp.  46  C.  C.  A.  364,  107  Fed.  386 
— Oilman  v.  New  Orleans  &  S.  R.  Co.  72  Ala. 
580 — Flagg  V.  School  Dlst  No.  70,  4  N.  D.  46, 

25  L.R.A.  370,  58  N.  W.  400— Livingston  v. 
School  Dlst.  No.  7,  0  8.  D.  347,  60  N.  W.  15 
—Klrsch  V.  Braun,  153  Ind.  257,  53  N.  E. 
1082— Suffolk  Nat.  Bank  v.  Boston.  140 
Mass.  366,  4  L.R.A.  510,  21  N.  E.  665 — 
Brooke  v.  Struthers,  110  Mich.  573,  35  L.R.A. 
542,  68  N.  W.  272— Wilbur  v.  Wyatt,  63  Neb. 
263.  88  N.  W.  400 — Claybrook  v.  Rockingham 
County,  114  N.  C.  460,  10  8.  E.  503 — Com. 
ex  rel.  Whelen  y.  Pittsburg,  35  Pbila.  Leg. 
Int  155. 
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2,  Rights   of* 

Estoppel  to  Deny  Rights,  see  supra,  V.  I. 

Corporate  Bonds,  see  supra,  149,  153-155. 

Negotiability  of  Bonds  as  to  Bona  Fide 
Holders,  see  supra,  465. 

Holders  of  State  Bonds,  see  infra,  573,  575. 

Rights  of  Purchaser  of  Stolen  Government 
Bonds,  see  infra,  603. 

Contract  Rights  of  Purchaser,  see  Constitu- 
tional Law,  1065. 

Impairment  of  Contract  Rights  of  Purchas- 
er, see  Constitutional  Law,  1304. 

Fraud  and  Irregularities  as  Evidence 
Against,  see  Evidence,  2088. 

Setting  Aside  Foreclosure  Sale  for  Fraud, 
see  Mortgage,   485. 

Defenses  to  Suit  by  Bona  Fide  Holder  to 
Foreclose  Mortgage  Securing,  see  Mort- 
gage, 340. 

Right  of  Subrogation,  see  Subrogation,  6. 

See  also  supra,  189,  230,  269,  276,  286,  308, 
347,  354,  356,  358-360,  365;  infra,  554, 
558;   Evidence,  664,  665. 

509.  Even  bona  fide  purchasers  of  munic- 
ipal bonds  must  take  the  risk  of  the  of- 
ficial character  of  those  who  execute  them. 
(  oler  v.  Cleburne,  131  U.  S.  162,  9  Sup.  Ct. 
Rep.  720,  33:  146 
Merchant's    Exch.    Nat.    Bank    v.     Bergen 

County,  115  U.  S.  384,  6  Sup.  Ct.  Rep.  88, 

29:  430 

Anthony  v.  Jasper  County,  101  U.  S.  693, 

25:  1005 

Cited  in  Merchants'  Ezch.  Nat.  Bank  v.  Ber- 
Ren  County,  115  U.  S.  390,  29  L.  ed.  432,  6 
Sup.  Ct.  Rep.  88 — Barnett  v.  Denlson,  145 
U.  S.  139,  36  L.  ed.  653,  12  Sup.  Ct.  Rep. 
819— Waite  v.  Santa  Cruz,  184  U.  S.  322,  46 
L.  ea.  566,  22  Sup.  Ct.  Rep.  327 — Waite  Vj 
Santa  Cruz,  89  Fed.  626 — Flajn?  v.  School 
DiHt.  No.  70,  4  N.  D.  55.  25  L.R.A.  374,  58 
N.  W.  499— Debnam  v.  Chltty,  131  N.  C.  679, 
43  S.  E.  3 — Bunch  v.  Fluvanna  Co.  86  Va. 
457,  10  S.  E.  532. 

510.  Municipal  bonds  which  are  void  when 
issued  are  not  validated  by  transfer  to  bona 
fide  holder.  Jarrolt  v.  Moberly,  103  U.  S. 
580.  26: 492 
Cited  in  Third  Nat.  Bank  y.  Harrison,  3  Mc- 

Crary,  322,  10  Fed.  248. 

511.  An  unauthorized  issue  of  negotiable 
paper  by  a  municipal  corporation  is  sub- 
ject to  existing  and  subsequently  arising  de- 
fenses, thougli  in  the  hands  of  an  innocent 
holdeJ-  for  value.  Hill  v.  Memphis,  134  U. 
S.   198,   10   Sup.   Ct.  Rep.  562,  33:  887 

512.  All  bonds  issued  in  excess  of  the 
amount  authorized  by  law  are  invalid,  even 
in  the  hands  of  a  purchaser  for  value  before 
maturity  and  without  notice  of  the  excessive 
issue,  unless  the  recitals  import  a  valid 
issue.  Daviess  County  v.  Dickinson,  117  U. 
S.  657,  6  Sup.  Ct.  Rep.  897,  29:  1026 
Cited  In   Hopper  v.  Covington,  118  TJ.   S.  151, 

30  L.  ed.  192,  6  Sup.  Ct.  Rep.  1025 — Norton 
V.  Shelby  County,  118  U.  S.  452.  30  L.  ed. 
180.  6  Sup.  Ct.  Rep.  1121— Merrill  v.  Mon- 
tlcello,  138  U.  S.  682.  34  L.  cd.  1073,  13 
Sup.  Ct.  Rop.  441 — Rrenham  v.  Oerman- 
Amerlcan  Bank,  144  IT.  S.  188,  .'iO  L.  ed. 
S96.  12  Sup.  Ct.  Rep.  550 — Hodros  v.  Dixon 
County,    150  U.   S.    188,   37   L.   ed.    1047.   14 


Sup.  Ct.  Rep.  71 — Francis  v.  Howard  Coimtj. 
60  Fed.  56 — Wober  v.  Spokane  Nat.  Bank, 
12  C.  C.  A.  97,  29  U.  S.  App.  97.  64  Fed. 
211 — Columbus  v.  WoonBockct  Inst,  for  Sav- 
ings. 52  C.  C.  A.  124,  114  Fed.  168 — Brown 
v.  Bon  Homme  County,  1  S.  D.  227.  46  N. 
W.  173 — Edlnhurg  American  Land  ft  Mortg. 
Co.  V.  Mitchell.  1  S.  D.  607.  48  N.  W.  131— 
Laporte  v.  Gamewell  Fire  Alarm  Teleg.  Co. 
146  Ind.  476.  35  L.R.A.  690.  58  Am.  St.  Rep. 
359,  45  N.  B.  588— Whaley  v.  Com  110  Ky. 
167,  61  S.  W.  35 — Scbmltz  v.  Zeh.  01  Minn. 
297,  97  N.  W.  1049— Catron  v.  LaFayette 
County.  106  Mo.  668.  17  S.  W.  577— Wllke« 
County  V.  Call.  123  N.  C.  326,  44  L.R.A.  258, 
31  S.  E.  481 — Citisens'  Bank  v.  Terrell.  78 
Tex.  460.  14  S.  W.  1003— Mc<Jinivray  v. 
Joint  School  DIst.  No.  1,  112  Wla.  ."160.  58 
L.R.A.  103.  88  Am.  St.  Rep.  969.  88  N.  W. 
810. 

513.  Even  a  bona  fide  bolder  cannot  re- 
cover upon  bonds  or  their  coupons,  where 
there  was  no  authority  to  issue  the  bonds. 
Brenham  v.  German-American  Bank,  144  U. 
S.  173,  12  Sup.  Ct.  Rep.  559,  36:  390 
Cited  in  Atlantic  Trust  Co.  v.   Darlington.   63 

Fed.  81 — West  Plains  Twp.  v.  Sage,  16  C. 
C.  A.  562,  82  U.  S.  App.  725,  69  Fed.  951 — 
Rathbone  v.  Kiowa  County,  73  Fed.  399 — 
German  Ins.  Co.  v.  Manning.  78  Fed.  905 — 
Heed  V.  Cowley  County.  82  Fed.  719 — Leh- 
man V.  San  Diego,  27  C.  C.  A.  670.  48  IT.  S. 
App.  681,  83  Fed.  670 — Coquard  v.  Oquawka, 
91  III.  App.  656 — Rathlione  v.  Hopper.  57 
Kan.  250.  34  L.R.A  678.  45  Pac.  610 — Wilkod 
County  v.  Call,  123  N.  C.  312.  44  LIt.A.  253. 
31  S.  E.  481. 

514.  Bonds  not  issued  bv  the  proper  au- 
thorities are,  in  legal  effect,  forged,  and 
valueless  even  in  the  handa  of  a  purcha.ner 
in  good  faith.  Anthony  v.  Jasper  County, 
101  U.  S.  693,  25:  1005 

515.  That  which  is  not  a  law  can  give  no 
validity  to  bonds  purporting  to  be  issued 
under  it,  even  in  the  hands  of  those  who 
take  them  for  value  and  in  the  belief  that 
they  have  been  lawfully  issued.  Post  v. 
Kendall  County,  105  U.  S.  667,  26:  1204 
Cited  In  Gllson  v.  Dayton.  123  U.  S.  61.  31  L. 

ed.  75,  8  Sup.  Ct.  Rep.  66 — Wilkes  County 
V.  Call.  123  N.  C.  320,  44  L.R.A.  256.  31  S. 
E.  481. 

516.  Bonds,  payable  to  bearer,  issued  in 
aid  of  the  construction  of  a  railroad,  by  a 
municipal  corporation  without  the  power 
conferred  by  the  legislature  to  grant  such 
aid,  are  invalid  even  in  the  hands  of  inno- 
cent holders.  St.  Joseph  Twp.  v.  Rogers.  16 
Wall.  644,  21 :  328 
Cited   In    South    Ottawa   v.   Perkins.   94    W    S 

262.  24  L.  ed.  156 — Ottawa  v.  Carey.  108  T. 
S.  123.  27  L.  ed.  675,  2  Sup.  Ct.  Rep.  361 
— Huldekoper  v.  Buchanan  County,  3  Dill. 
179,  Fed.  Cas.  No.  6.847 — Lewis  v.  Shreve- 
port,  3  Woods.  214,  Fed.  Cas.  No.  8.331. 

517.  Where  the  bona  fide  owner  of  cou- 
pons of  town  bonds,  sues  upon  them,  ques- 
tions of  form  merely,  or  irregularity,  or 
fraud,  or  misconduct  on  the  part  of  the 
Agents  of  the  town,  cannot  be  considered. 
East  Lincoln  v.   Davenport,  94  U.  8.   801, 

24:322 
Cfted  In  Ronede  v.  Jersey  City,   17  Rep.   263. 
Fod.    Cas.    No.    12,031a — Shepard    r.    Tulare 
Trrig.  District,  94  Fed.  4. 
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518.  A  bona  fide  holder  for  value  of 
county  bonds  is  not  bound  to  go  behind  the 
law  and  the  recital  of  the  bonds  to  inquire 
into  the  amount  of  the  county  indebtedness. 
Sherman  County  v.  Simonds,  109  U.  S. 
735,  3  Sup.  Ct.  Rep.  502,  27:  1093 
Distinffuished  in  Coler  ▼.  Santa  Fe  County,  6 

N.  M.  135,  27  Pac.  619. 

Umited  in  Johnson  City  ▼.  Charleston,  C.  ft 
C.  B.  Co.  100  Tenn.  147,  44  S.  W.  670. 

Cited  in  Lake  County  v.  Graham,  130  U.  S. 
684,  32  L.  ed.  1068,  0  Sup.  Ct.  Rep.  654 — 
Doon  V.  Cummins,  142  D.  S.  376,  35  L.  ed. 
1048,  12  Sup.  Ct.  Rep.  220— Gunnison  Coun- 
ty V.  E.  II.  Rollins  &  Sons.  173  U.  S.  269, 
43  L.  ed.  696,  19  Sup.  Ct.  Rep.  390 — Dudley 
▼.  Lake  County,  26  C.  C.  A.  87,  49  U.  8. 
App.  330.  80  Fed.  677 — Chltton  v.  Gratton, 
82  Fed.  870— Walte  v.  Santa  Cruz,  89  Fed. 
635 — I>akp  County  v.  SutllfT,  38  C.  C.  A.  174, 
97  Fod.  277— Santa  Cruz  v.  Walte,  39  C. 
C.  A.  116,  98  Fed.  398 — Wesson  v.  Mt.  Ver- 
non. 39  C.  C.  A.  307,  98  Fed.  810— Miller  v. 
Ferris  Irrlg.  District,  99  Fed.  145— Beatrice 
V.  Edminson,  54  C.  C.  A.  606,  117  Fed.  432 
— Brewton  v.  Spira,  106  Ala.  236,  17  So. 
606 — Meyer  v.  Brown,  65  Cal.  591,  4  Pac. 
625 — Flagg  V.  School  Dist.  No.  70,  4  N.  D. 
61,  25  L.R.A.  375,  58  N.  W.  499. 

519.  If  a  municipality  could,  under  any 
circumstances,  issue  negotiable  securities, 
the  bona  fide  holder  of  them  has  a  right  to 
presume  thev  were  dulv  issued.  San  Anto- 
nio V.  Mehaffv,  96  U.  *S.  312,  24:  816 
Myer  v.  Muscatine,  1  Wall.  284,  17:  564 
Lexington  v.  Butler,  14  Wall.  282,  20:  809 
Distinguished  in  Lewis  v.  Shreveport,  8  Woods, 

213,  Fed.  Cas.  No.  8,331 — Manhattan  Co.  v. 
Ironwood,  20  C.  C.  A.  651,  43  U.  8.  App. 
369,  74  Fed.  543 — Lewis  v.  Bourbon  County, 
12  Kan.  219 — Smith  v.  Clark  County,  54 
Mo.  72. 
died   in   Ropers   y.   Burlington,   8   Wall.    667, 

18  L.  ed.  84 — Aurora  v.  West,  7  Wall.  105, 

19  L.  ed.  50 — Butz  T.  Muscatine  (United 
States  ex  rel.  Butas  ▼.  Muscatine)  8  Wall. 
586,  19  L.  ed.  405 — Davenport  v.  Lord  (Dav- 
enport V.  United  States)  9  Wall.  414,  19  L. 
ed.  707 — Smith  v.  Sac  County,  11  Wall.  159. 

20  L.  ed.  108 — Pendleton  County  v.  Amy,  13 
Wall.  305,  20  L.  ed.  580 — Grand  Chute  v. 
Winegar,  15  Wnll.  371,  21  L.  ed.  173 — Colo- 
ma  V.  Eaves,  92  U.  S.  491,  23  L.  ed.  581— 
Johnson  County  v.  January,  94  U.  8.  206,  24 
L.  ed.  112 — Moultrie  County  v.  Fairfield,  105 
U.  S.  374,  26  L.  ed.  947 — Hopper  v.  Coving- 
ton, 118  U.  S.  150,  30  L.  ed.  192,  6  Sup.  Ct. 
Rep.  1025 — Bonner  v.  New  Orleans,  2  Woods, 
136,  Fed.  Cas.  No.  1.631— Carpenter  v.  Buena 
Vista  County,  5  Dill.  660,  Fed.  Cas.  No.  2,- 
429— Chicago,  B.  &  Q.  R.  Co.  v.  Otoe  County 

1  Dill.  342,  Fed.  Cas.  No.  2,667— Cooke  v. 
United  States,  12  Blatchf.  60,  Fed.  Cas.  No. 
3,178 — Kx  parte  Estabrook,  2  Low.  Dec.  549, 
Fed.  Cas.  No.  4,534 — Gause  y.  Clarksville,  6 
Dill.  173,  Fed.  Cas.  No.  5,276 — Hitchcock  v. 
Galveston,  2  Woods,  281,  Fed.  Cas.  No.  6,532 
—Memphis  v.  Brown,  1  Fllpp.  197,  Fed.  Cas. 
No.  9,415— Miller  v.  Berlin,  13  Blatchf.  247. 
Fed.  Cas.  No.  0.562 — ^Mllner  v.  Pensacola,  2 
Woods,  637,  Fed.  Cas.  No.  9,619— Phelps  v. 
I^wlKton,  16  Blatchf.  153,  Fed.  Cas.  No.  11,* 
076 — Smith  V.  Tallapoosa  County,  2  Woods, 
577,  Fed.  Cas.  No.  13,113 — Stanton  v.  Alaba- 
ma &  C.  U.  Co.  2  Woods,  512,  Fed.  Cas.  No. 
13,206 — Young  V.   Montgomery  &    K.   R.   Co. 

2  Woods,  616,  Fed.  Cas.  No.  18,100— Hopper 
V.    Covington,    10    Blss.    492,    8    Fed.    781- 
Burr  V.  Charlton  County,  2  McCrary,  605,  12 


Fed.  849— Mobile  Sav.  Bank  v.  Oktibbeha 
County,  24  Fed.  112 — Dorian  v.  Shreveport,  28 
Fed.  292— Tod  v.  Kentucky  Union  Land  Co. 
57  Fed.  52 — National  L.  Ins.  Co.  v.  Board  of 
Education,  10  C.  C.  A.  651,  27  U.  S.  App. 
244,  62  Fed.  792 — Cronin  v.  Patrick  County, 
89  Fed.  81— D'Esterre  v.  Brooklyn,  90  Fed. 
691 — Lampasas  v.  Talcott,  36  C.  C  A.  328, 
94  Fed.  466 — Hughes  County  v.  Livingston, 
48  C.  C.  A.  549,  104  Fed.  313 — Independent 
School  District  v.  Rew,  55  L.R.A.  371,  49  C. 
C.  A.  205.  Ill  Fed.  a— City  Electric  Street 
E.  Co.  v.  First  Nat.  Exch.  Bank,  62  Ark.  39, 
31  L.R.A.  537,  54  Am.  St.  Rep.  282,  84  S. 
W.  89 — Noyes  v.  Inland  &  S.  Coasting  Co. 
MacArth.  &  M.   11 — Greeley  v.  Jacksonville, 

17  Fla.  179— Floyd  County  v.  Shorter,  50 
Ga.  508— Black  v.  Cohen,  52  Ga.  629 — New 
Albany,  L.  &  C.  P.  R.  Co.  y.  Smith,  23  Ind. 
3.55 — Wilkinson  v.  Peru,  61  Ind.  11 — Calla- 
nan  v.  Brown,  31  Iowa,  338 — McPheraon  v. 
Foster  Bros.  43  Iowa,  66,  22  Am.  Rep.  215 
— Lewis  V.  Bourbon  County,  12  Kan.  209 — 
Greenwell  t.  Haydon,  78  Ky.  334,  39  Am. 
Rep.   234 — Deming  v.   Houlton,   64   Me.   261, 

18  Am.  Rep.  253 — Davis  v.  Smith  American 
Organ  Co.  131  Mass.  269— Ilodgman  v.  Chi- 
cago ft  St.  P.  R.  Co.  20  Minn.  54,  Gil.  66— 
Auerbach  v.  Le  Sueur  Mill  Co.  28  Minn.  296, 
41  Am.  Rep.  285,  9  N.  W.  799— Hawkins  v. 
Carroll  County,  50  Miss.  764— Vlcksburg  v. 
Tjombard,  51  Miss.  125 — Stelnes  v.  Franklin 
County,  48  Mo.  183,  8  Am.  Rep.  87— Smith 
V.  Clark  County,  54  Mo.  74 — Donnell  v.  Lewis 
County  Sav.  Bank,  80  Mo.  172 — Catron  v. 
LaFayette  County,  106  Mo.  667,  17  S.  W. 
677 — Hackensack  Water  Co.  v.  DeKay,  36  N. 
J.  Eq.  567 — Coler  v.  Santa  Fe  County,  6  N. 
M.  133,  27  Pac.  610 — Brlnckerhoff  v.  Bost- 
wlck,  88  N.  Y.  61 — Lyons  v.  Chamberlain, 
89  N.  Y.  587 — Belo  v.  Forsythe  County,  76 
N.  C.  495— Drake  v.  Philadelphia  ft  R.  R. 
Co.  6  Pa.  Co.  Ct.  24 — Drake  v.  Philadelphia 
ft  R.  R.  Co.  19  Phlla.  460,  45  Phlla.  Leg. 
Int.  35 — Drake  v.  Philadelphia  ft  R.  R.  Co. 
21  W.  N,  C.  124 — State  v.  Spratanburg  ft  U. 
R.  Co.  8  S.  C.  N.  S.  166— Walker  v.  State, 
12  S.  C.  250— Bond  Debt  Cases,  12  S.  C.  252 
— State  ex  rel.  Ross  v.  Anderson  County,  8 
Baxt.  258— Louisville  ft  N.  R.  Co.  v.  State, 
8  Helsk.  788 — San  Antonio  v.  Lane,  32  Tex. 
414 — Arents  v.  Com.  18  Gratt.  766. 

520.  Where  a  municipal  corporation  h&s 
power,  under  any  circumstances,  to  issue 
bonds,  a  bona  fide  taker  has  a  right  to  pre- 
sume that  they  were  issued  under  circum- 
stances which  gave  the  requisite  authority; 
and  they  are  no  more  liable  to  be  impeached 
for  any  infirmity,  in  the  hands  of  the  holder, 
than  any  other  commercial  papers.  Macon 
County  V.  Shores,  97  U.  S.  272,  24:  889 
Marshall  County  v.  Schenck,  5  Wall.  772, 

18:  556 
Gelpcke  v.  Dubuque,  1  Wall.  175,  17:  520 
Distinguished  In  Hopper  v.  Covington,  118  U 
S.  150,  80  L.  ed.  192,  6  Sup.  Ct.  Rep.  1025 
—Hopper  V.  Covington,  10  Blss.  492,  8  Fed. 
781— City  Electric  Street  R.  Co.  v.  First 
Nat.  Exch.  Bank,  62  Ark.  39,  31  L.R.A.  637. 
54  Am.  St.  Rep.  282,  34  S.  W.  89— Marshall 
County  V.  Cook,  38  111.  56,  87  Am.  Dec.  282 
— Blssell  V.  Kankakee,  64  111.  251,  16  Am. 
Rep.  554 — Clark  v.  Des  Moines,  19  Iowa, 
217,  87  Am.  Dec.  423 — Lewis  v.»  Bourbon 
County,  12  Kan.  217 — Davis  v.  Old  Colony 
R.  Co.  131  Mass.  269,  41  Am.  Rep.  221 — 
Eaton  V.  Berlin,  49  N.  H.  224 — Lyons  y. 
Chamberlain,  89  N.  Y.  587. 

Cited  In  Marshall   County  v.  Schenck,  6  Wall. 
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784,  18  L.  ed.  559 — Davenport  v.  Lord  (Dav- 
enport V.  United  States)  9  Wall.  414,  19 
L.  ed.  707 — Merchants'  Nat.  Bank  v.  State 
Nat.  Bank,  10  Wall.  645,  19  L.  ed.  1018 
— Smith  V.  Sac  County,  11  Wall.  156,  20  L. 
ed.  107 — Pendleton  County  ▼.  Amy,  13  Wall. 
306,  20  L.  ed.  580 — Lexington  v.  Butler,  14 
Wall.  296.  20  L.  ed.  813— Grand  Chute  v. 
Wlncgar,  15  Wall.  373.  21  L.  ed.  174 — Kenl- 
cott  v.  Wayne  County,  16  Wall.  465,  21  I*, 
ed.  320 — St.  Joseph  Twp.  v,  Rogers.  16  Wall. 
660,  21  L.  ed.  339 — Randolph  County  v. 
Post,  U3  U.  S.  514.  23  L.  ed.  959 —Johnson 
County  V.  January,  94  U.  S.  206,  24  L.  ed. 
112— San  Antonio  v.  Mehaffy,  96  U.  S.  314, 
24  L.  ed.  817 — Macon  County  v.  Shores,  97 
IT.  S.  279.  24  L.  ed.  890 — Hopper  v.  Coving- 
ton, 118  U.  S.  150.  30  L.  ed.  192.  6  Sup.  Ct. 
Rep.  1025 — Louisville,  N.  A.  &  C.  R.  Co.  v. 
Louisville  Trust  Co.  174  U.  S.  574,  43  L.  ed. 
1091,  19  Sup.  Ct.  Rep.  817— Chicago.  B.  & 
Q.  R.  Co.  V,  Otoe  County,  1  Dill.  342,  Fed. 
Cas.  No.  2,667 — Cooke  v.  United  States.  12 
Blatchf.  60,  Fed.  Cas.  No.  8,178 — Durant  v. 
Iowa  County,  Woolw.  72,  Fed.  Cas.  No.  4,189 
— Ex  parte  Estabrook,  2  Low.  Dec.  649.  Fed. 
Cas.  No.  4,534 — Iluldekoper  t.  Buchanan 
County,  8  Dill.  180,  Fed.  Cas.  No.  6,847— 
Miller  v.  Berlin.  13  Blatchf.  247.  Fed.  Cas. 
No.  9,562 — Mllner  v.  Pensacola.  2  Woods. 
637.  Fed.  Cas.  No.  9,610 — Sala  v.  New  Or- 
leans. 2  Woods,  195.  Fed.  Cas.  No.  12,246 — 
Smith  V.  Tallapoosa  County,  2  Woods,  577, 
Fed.  Cns.  No.  13,113— National  Exch.  Bank 
V.  White,  30  Fed.  416 — Farmers'  Nat.  Bank 
V.  Sutton  Mfg.  Co.  17  L.R.A.  599,  3  C.  C.  A. 
21,  6  U.  S.  App.  312,  52  Fed.  196 — Grommes 
V.  Sullivan,  43  L.R.A.  426,  26  C.  C.  A.  322. 
53  U.  S.  App.  359.  81  Fed.  47— Chilton  v. 
Gratton,  82  Fed.  878 — Wesson  v.  Mt.  Vernon, 
39  C.  C.  A.  306.  98  Fed.  808 — Miller  v. 
Perrls  Irrig.  District,  99  Fed.  146 — Hughes 
County  V.  Livingston,  43  C.  C.  A.  651,  104 
Fed.  816 — Washington  County  v.  Williams, 
49  C.  C.  A.  628,  111  Fed.  808— Stanly  Coun- 
ty V.  Color,  61  C.  C.  A.  390,  113  Fed.  716 — 
Keith  County  v.  Citizens'  Sav.  ft  L.  Asso.  58 
C.  C.  A.  532.  116  Fed.  20— Fairfield  v.  Rural 
Independent  School  District,  54  C.  C.  A.  346. 
116  Fed.  842 — State  v.  Montgomery,  74  Ala. 
281 — Spence  v.  Mobile  &  M.  R.  Co.  79  Ala. 
580 — Florence  R.  ft  Improv.  Co.  v.  Chase 
Nat.  Bank,  100  Ala.  369,  17  So.  720 — Miners 
Ditch  Co.  V.  Zellerbach,  37  Cal.  688,  99  Am. 
Dec.  300 — Noyes  v.  Inland  ft  Seaboard  Coast- 
ing Co.  MacArth.  ft  M.  11 — Columbia  County 
V.  King,  13  Fla.  463 — Jefferson  County  v. 
Lewis.  20  Fla.  1007 — Black  v.  Cohen,  62  6a. 
620 — Shorter  v.  Rome,  62  Ga.  629 — New  Al- 
bany, L.  ft  C.  P.  R.  Co.  v.  Smith.  23  Ind. 
355 — Wapello  Co.  v.  Burlington  ft  M.  R.  Co. 
44  Iowa.  600 — Lewis  v.  Bourbon  County,  12 
Kan.  209 — Atchison,  T.  ft  S.  F.  R.  Co.  v. 
Fletcher,  35  Kan.  248,  10  Pac.  596— State 
ex  rel.  Robb  v.  Kiowa  County,  39  Kan.  659, 
7  Am.  St.  Rep.  569,  19  Pac.  925 — Hutchin- 
son ft  S.  R.  Co.  V.  Kingman  County  (Hutchin- 
son ft  S.  R.  Co.  V.  Fox)  48  Kan.  86,  15  L. 
R.A.  408,  30  Am.  St.  Rep.  273,  28  Pac. 
1078 — (Jreenwell  v.  Hay  don,  78  Ky.  834, 
39  Am.  Rep.  234 — State  ex  rel.  Noble 
V.  Clinton,  28  La.  Ann.  400 — Deming  v.  Houl- 
ton,  64  Me.  262,  18  Am.  Rep.  253 — Fogg  v. 
Supreme  Lodge  of  U.  O.  of  G.  L.  156  Mass. 
434,  31  N.  E.  280— Fulton  v.  Rlverton,  42 
Minn.  307.  44  N.  W.  257— Schmltz  v.  Zeh,  91 
Minn.  295,  97  N.  W.  1049— Hawkins  v.  Car- 
roll CoVinty.  50  Miss.  764 — Vlcksburg  v. 
Lombard.  51  Miss.  127 — Stelnos  v.  Franklin 
County,  48  Mo.  183,  8  Am.  Rep.  87 — ^Bremen 
Sav.  Bank  v.  Branch-Crookea  Saw  Co.  104 
Mo.  437.  16  S.  W.  209 — Hoard  v.  Dubuque 
County  Bank,  8  Neb.  15,  30  Am,  Rep.  811 — 


National  Bank  t.  Young.  41  N.  J.  Eq.  585,  7 
Atl.  488 — Gifford  v.  White  Plains.  25  Hun. 
009 — Lyons  v.  CJiamberlain.  89  N.  Y.  587 — 
Wlckersham  y.  Savage,  58  Pa.  369 — Bond 
Debt  Cases,  12  S.  C.  252 — ^Nashville  Tmst 
Co.  V.  Smythe,  94  Tenn.  518,  27  L.R.A.  665, 
45  Am.  St.  Rep.  748,  29  S.  W.  903 — San 
Antonio  ▼.  Lane,  32  Tex.  413 — ^DeVosa  v. 
Richmond,  18  Qratt.  858,  98  Am.  Dee.  •4« 
— ^Arents  v.  Com.  18  Gratt.  766. 

521.  A  bona  fide  piirchaaer  for  value  be- 
fore maturity  of  conpons  and  municipal 
bonds  to  which  they  are  attached,  if  the 
8'^me  are  indorsed  in  blank,  or  are  payable 
to  bearer,  is  as  effectually  shielded  from  the 
defense  of  prior  equities  between  the  origi- 
nal parties  as  the  holder  of  any  claas  of  ne- 
gotiable instruments.  Lexington  y.  Butler, 
14  Wall.  282.  20:  809 
Cited  in   Stanton   y.   Alabama  Jb  C.  R.   Co.    2 

Woods,  512.  Fed.  Cas.  No.  13.296. 

522.  That  a  bona  flde  purchaser  of  munic- 
ipal bonds  for  yalue  before  maturity 
bought  them  for  less  than  their  par  value 
does  not  affect  his  rights  as  a  oona  fide 
holder.  Cromwell  y.  Sac  County,  96  U.  S. 
51,  24: 681 
Cited  in  Hobart  y.  Penny,  70  Me.  249— Wll.- 

iams  y.  Huntington,  68  Md.  601,  6  Am.  St 
Rep.  477,  13  Atl.  330 — United  States  Nat. 
Bank  v.  McNair.  116  N.  C.  655,  21  8.  K. 
889 — Tod  V.  Wick  Bros.  36  Ohio  St.  392 — 
Bond  Debt  Cases.  12  8.  C.  254 — Hand  v. 
Savannah  ft  C.  R.  Co.  17  8.  C.  256— Pettie 
V.  First  Nat.  Bank,  83  Tex.  427,  20  Am.  St. 
Rep.  657.  18  8.  W.  662 — Cumberland  County 
V.  Randolph.  89  Va.  628.  16  S.  E.  722. 

523.  The  rights  of  a  bona  fide  holder  of 
county  bonds  issued  in  payment  of  a  sub- 
scription to  railroad  stock  are  not  affected 
by  any  dealing  by  the  county  with  the 
stock  subscribed  for.  Anderson  County  y. 
Beal,  113  U.  8.  227,  6  Sup.  Ct  Rep.  433. 

28:966 
Cited  in  Cairo  v.  Zane.  149  U.  8.  137,  37  1^ 
ed.  678.  13  Sup.  Ct.  Rep.  803— National  L. 
Ins.  Co.  y.  Board  of  Bducation.  10  C.  C.  A. 
644.  27  U.  S.  App.  244,  02  Fed.  784— Huron 
V.  Second  Ward  Sav.  Bank,  49  L.R.A.  539, 
80  C.  C.  A.  43.  57  U.  S.  App.  593,  86  Fed. 
277 — Chaimcey  y.  Dyke  Bros.  55  C.  C.  A. 
593.  119  Fed.  15. 

524.  The  validity  of  municipal  bonds  can- 
not be  collaterally  attacked  in  an  action 
brought  by  an  innocent  holder  to  reooyer 
thereon.     Coloma  y.  Eaves,   92   U.   S.   484, 

23:579 
DisUnouithed  in  Koebler  y.  Hill,  60  Iowa«  625, 
16  N.  W.  600. 

Cited  in  McEneney  v.  SolUvan.  126  Ind.  412, 
25  N.  E.  640 — Indianapolis  v.  Consumers 
Qas  Trust  Co.  140  Ind.  254,  39  N.  B.  943— 
Koehler  v.  Hill,  60  Iowa,  674,  15  N.  W.  609 
— ^Bond  Debt  Cases,  12  8.  C.  252. 

525.  In  Illinois;  municipal  bonds  issued  in 
pursuance  of  a  popular  election  defecUyelr 
called  and  held  are  not  invalid  in  the  hands 
of  a  bona  fide  purchaser.  Boberts  y.  Bolles, 
101  U.  S.  119,  25:880 
Cited  in  Lewis  y.  Comanche  County,  85   Fed. 

347. 

526.  After  county  oommissionera  hmyc 
subscribed    for    railway    stock    and 
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bonds  therefor  wbich  have  passed  into  the 
hands  of  innocent  holders  it  is  too  late, 
even  in  a  direct  proceeding,  to  call  in  ques- 
tion the  decision  of  the  board  upon  the  ques- 
tion whether  the  special  election  on  which 
their  authority  depends  has  been  properly 
held  and  a  majority  vote  case  in  favor  of 
the  subscription.  Much  less  can  it  be  called 
in  question  in  a  collateral  way  to  the  pre- 
judice of  a  bona  fide  holder.  Knox  County 
▼.   Aspinwall,   21    How.   539,  16:  208 

Knox  County  v.  Wallace,  21  How.  546, 

16:  211 
Cited  in  Pompton  Twp.  v.  Cooper  Union,  101 
U.   S.   204,   25  L.  ed.  805— Pana  v.   Bowler, 
107  U.  S.  541,  27  L.  ed.  429,  2  Sup.  Ct.  Rep. 
704 — Northern    Nat.    Bank    v.    Porter    Twp. 
110  U.  S.  615,  28  L.  ed.  261,  4  Sup.  Ct.  Rep. 
264 — Carpenter    v.    Buena    Vista    County,    5 
Dill.    560,    Fed.    Caa.    No.    2,429— Darlington 
▼.  Laclede  County,  4  Dill.  206,  Fed.  Cas,  No. 
8,677 — Ex  parte  Estabrook,  2  Low.  Dec.  549, 
Fed.  Cas.  No.  4,534 — Huidekoper  v.  Buchan- 
an County,  3  Dill.  179,  Fed.  Cas.  No.  6,847 
— Lnlinf?  v.   Racine.   1    Bias.  817.  Fed.   Caa. 
No.  8,603— Miller  v.  Berlin,  13  Blatchf.  248, 
Fed.  Caa.  No.  9,562 — Mllner  v.  Penaacola,  i: 
Woods,  637,  Fed.  Caa.  No.  9,619 — Mygatt  v. 
Green  Bay,  1  Bias.  295,  Fed.  Caa.  No.  9,998 
— Phelps  V.  Lewiaton,  15  Blatchf.  152,  Fed. 
Caa.  No.   11,070 — Stanton   ▼.  Alalmma  &  C. 
R.  Co.  2  Wooda,  527,  Fed.  Cas.  No.  13,297— 
Stewart  v.   leasing,    15    Blatchf.   287,   Fed. 
Caa.  No.  13,432 — Young  v.  Montgomery  &  E. 
R.  Co.  2  Wooda,  616,  Fed.  Caa.  No.  18,166 — 
Batea  v.  Independent  School-Dlatrfct,  25  Fed. 
193 — Moulton  v.   Bvanayille,   25   Fed.   386 — 
Lewla    V.    Comanche    County,    35    Fed.    347 
— ^National  Bank  of   Commerce  v.   Grenada, 
41  Fed.  93 — Heed  v.  Cowley  County,  82  Fed. 
718 — Chilton  v.  Qratton,  82  Fed.  878 — Nine- 
ty-Six Twp.  V.  Folaom,  30  C.  C.  A.  660,  59 
U.  S.  App.  21,  87  Fed.  307— Cronin  v.  Pat- 
rick  County,   4   Hughes,   529,   89    Fed.   81 — 
Walte  V.  Santa  Cruz,  89  Fed.  635 — Knight 
V.    Shelton,     134    Fed.    itiS — Commlaaloners 
Court  ▼.  Rather,  4S  Ala.  445 — State  v.  Mont- 
gomery, 74  Ala.  231 — Skinner  v.  Santa  Rosa, 
107  Cal.  475,  29  L.R.A.  521,  40  Pac.  742— 
Sacramento  County  v.  Southern  P.   Co.  127 
Cal.  223,  59  Pac.  568 — Ladd  v.  Franklin,  37 
Conn.  67 — Columbia  County  t.  King,  13  Fla. 
464 — Greeley  v.  Jackaonvllle,  17  Fla.   179 — 
Jefferson    County    v.    Lewla,    20    Fla.    989 — 
Floyd  County  v.  Shorter,  50  Ga.  508 — Shorter 
V.   Rome,   52   6a.   629 — Parker   v.    Smith,   3 
111.   App.    364 — ^New   Albany,   L.  A  C.  P.  R. 
Co.    V.    Smith,    28    Ind.    354 — State    ex    rel. 
Waggoner  v.  Needham,   32   Tnd.   327 — Lafa- 
yette, M.  A  B.  R.  Co.  V.  Oelger,  34  Ind.  214 
— ^Wllklnaon  v.   Pern,   61    Ind.    11 — ^Madiaon 
▼.   Smith,   83   Ind.  513— McEneney  v.   Sulli- 
van. 125  Ind.  412,  25  N.  E.  540— Koehler  v. 
Hill,  60  Iowa,  627.  15  N.  W.  609— Leaven- 
worth County  V.  Miller,  7  Kan.  506,  12  Am. 
Rep.  425 — State  ex  rel.  Robb  v.  Kiowa  Coun- 
ty, 30  Kan.  659,  7  Am.  St.  Rep.  569.  19  Pac. 
92.5 — Hutchlnaon   &   S.   R.    Co.  v.    Kingman 
County  (Hutchlnaon  A  S.  R.  Co.  v.  Fox)  48 
Kan.  84,  15  L.R.A.  407,  30  Am.  St.  Rep.  273, 
28  Pac.   1078 — Connell  v.   Hill,  30  La.  Ann. 
254 — Pugh  V.  Moore,  44  La.  Ann,  246.  10  So. 
710 — Fulton   V.   Rlverton.   42   Minn.   397,   44 
N.  W.  257 — Guilford  v.  Minneapolla.  S.  Ste. 
M.  A  A.  R.  Co.  48  Minn.  574 — Madison  Coun- 
ty V.  Brown,  67  Mlas.  692,  7  So.  516— Rlea- 
terer  v.  Horton  Land  &  Lum1)er  Co.  160  Mo. 
162,  61  S.  W.  238 — Brown  v.  Merrick  Coun- 
ty,  18  Neb.  360,   25   N.   W.    356 — Copper  v. 
Jersey  City,   44   N.   J.   L.   636 — Connecticut 
IfQt  h.  Ins.  Cq.  v.  Cleveland  C.  ft  C.  R.  Co. 


41  Barb.  26— Grand  Rapidti  Jb  I.  R.  Co.  v, 
Sanders,  17  Hun,  554 — Gifford  v.  White 
Plains,  25  Hun,  609— Flrat  Nat.  Bank  v. 
Ocean  Nat.  Bank,  60  N.  T.  292,  19  Am.  Rep. 
181 — Lyona  v.  Chamberlain,  89  N.  Y.  687 — 
Belo  V.  Foray  the  County,  76  N.  C.  495 — 
State  V.  Fayette  County,  37  Ohio  St.  682 — 
Herron  v.  State,  12  S.  C.  274 — Adams  v. 
Memphia  &  L.  R.  R.  Co.  2  Coldw.  663 — 
Buahnell  v.  Belolt,  10  Wis.  229 — ^Phelps  v. 
Alfred  Bank,  13  Wis.  442. 

527.  Authorities  of  a  city  having  con- 
strued its  charter  as  authorizing  subscrip- 
tions to  a  railroad  passing  through  the  city, 
this  construction  must  be  acquired  in  as 
against  bona  fide  purchasers  for  value  of 
bonds  issued  in  payment  of  the  subscription. 
Von  Hostrup  v,  Madison,  1  Wall.  291, 

17:  588 
Cited  in  Meyer  v.  Muscatine,  1  Wall.  891,  17 
L.  ed.  566 — Savannah  v.  Kelly,  108  U.  S. 
191,  27  L.  ed.  698.  2  Sup.  Ct.  Rep.  468— 
Kirkbride  v.  Lafayette  County,  108  U.  S. 
212,  27  L.  ed.  706.  2  Sup.  Ct.  Rep.  501— 
Detroit  V.  Detroit  City  R.  Co.  56  Fed.' 904 — 
Manhattan  Co.  v.  Iron  wood,  20  C.  C.  A.  650, 
48  U.  S.  App.  860,  74  Fed.  543. 

•  528.  The  fact  that  the  amount  of  munic- 
ipal bonds  issued  in  aid  of  a  railroad  ex- 
ceeded the  amount  of  stock  voted  for  by  the 
inhabitants  can  have  no  influence  upon  the 
right  of  a  bona  fide  holder  for  value  to  re- 
cover upon  his  bonds.  Walnut  v.  Wade, 
103  U.  S.  683,  26:  526 

Moultrie  County  v.  Fairfield,  105  U.  S.  370, 

26:  945 
Wilson  y.  Salamanca  Twp.  99  U.  S.  499, 

25:  330 
Cited  in  Sherman  County  v.  Simons,  109  U.  S. 
737,  27  L.  ed.  1094,  8  Sup.  Ct.  Rep.  502— 
Dallaa  County  v.  McKenzle,  110  U.  S.  687, 
28  L.  ed.  286,  4  Sup.  Ct.  Rep.  184 — State  ex 
rel.  Robb  v.  Kiowa  County,  39  Kan.  659,  7 
Am.  St.  Rep.  569,  10  Pac.  925. 

529.  County  bonds  issued  in  Missouri  by 
a  de  facto  county  court,  and  sealed  with  the 
seal  of  the  court,  and  signed  by  the  de  facto 
president,  cannot  be  impeached  in  the  hands 
of  an  innocent  holder  by  showing  that  the 
acting  president  was  not  de  jure  one  of  the 
justices  of  the  court.  Ralls  County  v. 
Douglass,  105  U.  S.  728,  26:  957 
Cited  in  Peck  v.  United  States,  89  Ct.  CI.  136 

— National  L.  Ins.  Co.  v.  Board  of  Education. 
10  C.  C.  A.  647,  27  U.  S.  App.  244,  62  Fed. 
787 — North weatern  Mut.  L.  Ina.  Co.  v.  Sea- 
man, 80  Fed.  360— Herring  v.  Modeato  Irrl^;. 
Dlatrlct,  95  Fed.  719— Baltimore  Bid)?.  &  L. 
Aaao.  V.  Alderaon.  39  C.  C.  A.  616,  99  Fed. 
495 — Commercial  Bank  v.  Sandford,  103  Fed. 
102 — Central  R.  &  Bkg.  Co.  v.  Farmers'  Loan 
A  T.  Co.  lis  Fed.  413— Scanlan  v.  Snow,  2 
App.  D.  C.  153 — Merchanta  Nat.  Bank  v. 
McKlnney,  2  S.  D.  121,  48  N.  W.  841. 

530.  Bonds  may  be  valid  in  the  hands  of 
bona  fide  holders,  notwithstanding  the  pre- 
liminary proceedings  may  have  been  so  de- 
fective as  to  sustain  a  direct  proceeding 
against  the  county  officers  to  annul  them  or 
prevent  their  issues.  Warren  County  v. 
Marcy,  97  U.  S.  96,  24:  977 

531.  Even  if  a  county,  by  reason  of  a 
limit  on  its  taxing  power,  cannot  levy  a  tax 
to  pay  certain  bonds,  nevertheless,  they  hav- 
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ing  been  authorized,  a  bona  fide  holder  of 
them  is  entitled  to  judgment  on  them,  and 
to  collect  it  out  of  any  property  of  the  county 
which  can  be  subjected  to  the  payment  of 
its  debts.  Moultrie  County  y.  Fairfield,  105 
U.  S.  370,  26:  945 

532.  The  purchasers  of  bonds  issued  in  ex- 
cess of  the  constitutional  limit  have  no  lien 
upon  public  works  upon  which  the  purchase 
money  is  alleged  to  have  been  expended,  if 
other  funds  have  also  been  expended  upon 
such  works.  Litchfield  v.  Ballou,  114  U.  S. 
190,  5  Sup.  Ct.  Rep.  820,  29:  132 
Cited  In  Randolph  v.   Allen,  19  C  C.   A.  370, 

41  U.  S.  App.  117,  73  Fed.  40 — Metropolitan 
Nat.  Bank  ▼.  Campbell  Commission  Co.  77 
Fed.  708 — New  York  L,  Ins.  Co.  v.  Cuyahoga 
County,  99  Fed.  852 — Brown  v.  Schleler,  llzi 
Fed.  582 — Kearney  County  v.  Irvine,  61  C. 
C.  A.  610.  126  Fed.  602. 

533.  Where  a  certiorari  was  granted  to 
review  the  order  of  a  county  judge  for  the 
issue  of  county  bonds,  and,  before  the  re- 
versal of  the  order,  the  commissioners 
appointed  by  the  county  judge  subscribed 
for  the  stock  of  a  railroad  company  and 
issued  the  county  bonds,  they  are  valid  in 
the  hands  of  a  bona  fide  holder,  although 
the  order  for  their  issue  be  subsequently  re- 
versed.    Orleans  v.  Piatt,  99  U.  S.  676. 

25:404 
Cifed  in  Walker  v.   Detroit  Transit  B.  Co.  47 
Mich.  350,  11  N.  W.  187— Mitchell  v.  Strough. 
35  Hun,  90. 

534.  A  bona  fide  holder  of  town  bonds 
issued  in  and  of  a  railroad,  who  had  no 
knowledge  that  the  bonds  were  exchanged 
for  stock  of  the  railroad  company  instead 
of  being  issued  for  borrowed  money,  as  they 
should  have  been,  is  not  liable  to  such  a 
defense.     Scipio  v.  Wright,  101  U.  S.  665, 

25:  1037 
Distinguished  in  Miller  v.  Perrls  Irrig.  District. 
99  Fed.  146. 

Cited  in  Bernards  Twp.  v.  Stebblns,  109  U.  S 
852,   27   L.  od.   960,   3   Sup.    Ct.   Bep.   252— 
Jeff  Davis  County  v.  City  Nat.  Bank.  22  Tex. 
Civ.  App.  100,  54  8.  W.  39. 

535.  A  wrong  by  the  council  of  a  city  in 
wrongfully    disposing    of    the    stock    of    a 
railroad  company  does  not  effect  the  ques- 
tion of  the  validity  of  the  bonds  of  the  city 
given  for  such  stock ;  nor  can  it  be  presented 
as  a  defense  against  one  who  has  purchased 
in  good  faith  the  bonds  thus  issued.     Cairo 
v.   Zane,  149  U.  S.  122,   13   Sup.  Ct.  Rep. 
803,  37:  673 
Cited  in  National  L.  Ins.  Co.  v.  Board  of  Edu- 
cation,  10  C.  C.  A.  644.  27  U.  S.  App.  244. 
62   Fed.   784 — Huron   v.    Second   Ward    Sav. 
Bank,  49  L.R.A.  539,  SO  C.  C.  A.  44,  57  U. 
S.     App.     593,     86     Fed.     277 — Independent 
School   District  v.   Rew,   65   L.R.A.    371,   49 
C.    C.    A.    206.    Ill    Fe6.    10 — Chauncey    v. 
Dyke  Bros.  53  C.  C.  A.  593.  119  Fed.  15. 

536.  Where  bonds  were  issued  by  a  city, 
and  received  by  a  railroad  company  in  pay- 
ment of  a  subscription,  and  stock  for  an 
equal  amount  was  issued  by  the  company  to 
the  city,  the  bonds  were  not  void,  as  against 
a  purchaser  of  them  in  good  faith,  because 
the  city  immediately  sold  the  stock  to  the 


company  for  a  small  poitkm  of  such  eitj 
bonds,  although  the  sale  was  made  in  pur- 
suance of  a  previous  agreement  of  the  city 
to  sell,  which  did  not  bind  the  company  to 
purchase  the  stock.  Cairo  ▼.  Zane,  149  U. 
S.  122,  13  Sup.  Ct.  Rep.  803,  37:  673 

537.  A  town  which  has  subscribed  to  the 
stock  of  a  railroad,  and  issued  its  bonds 
therefor,  cannot,  as  a^inst  a  bona  fide  pur- 
chaser, claim  exemption  from  payment  on 
the  ground  that  the  railroad  company  dis- 
regarded its  promise  to  construct  the  road, 
or  that  it  own  officers  delivered  the  bonds 
in  violation  of  special  conditions,  of  which 
the  purchaser  has  no  knowledge  or  notice 
either  from  the  statute  authorizing  the  bond 
issue  or  otherwise.  Brooklyn  v.  Aetna  L. 
Ins.  Co.  99  U.  S.  362,  25:  416 
Cited  in  Roberts  v.  BoUes.  101  U.  S.  129,  25  L. 

ed.  884 — American  L.  Ins.  Co.  v.  Bruce,  100 
U.  S.  333.  26  L.  ed.  1123 — Tregea  v.  Modesto 
Irrig.  District.  164  U.  S.  187,  41  L.  ed.  398, 
17  Sup.  CL  Rep.  62 — Green  v.  Dyersburg.  2 
Flipp.  502,  Fed.  Cas.  No.  5,756 — United 
States  ex  rel.  v.  Aetna  Ins.  Co.  v.  Brooklyn. 
10  BisB.  467.  8  Fed.  474 — Denison  v.  Colum- 
bus. 62  Fed.  778 — Shepard  t.  Tulare  Irrig. 
District,  94  Fed.  6. 

538.  The  fact  that  a  railroad  company  to 
whom  county  bonds  were  legally  delivered 
had  committed  gross  fraud  in  obtaining 
them,  and  had  paid  them  out  to  contractors 
and  laborers  below  par  value,  does  not  alTect 
the  right  of  recovery  by  a  bona  fide  holder. 
Mercer  County  y.  Hackett,  1  Wall.  83, 

17:  548 

539.  Where  commissioners  to  issue  town 
bonds  were  duly  appointed,  the  issue  of 
bonds  was  no  larger  than  authorized  by 
statute,  and  a  paper  purporting  to  contain 
the  consent  of  the  requisite  number  of  tax- 
payers, duly  certified,  was  filed  with  the 
county  cleric,  the  defenses  that  the  consent 
roll  did  not  in  fact  contain  the  requisite 
number  of  taxpayers,  and  that  the  verifying 
affidavit  was  false,  and  that  the  commission- 
ers did  not  borrow  money  on  the  bonds,  but 
disposed  of  them  without  consideration,  are 
unavailing  against  bona  fide  holders.  Ber- 
nards Twp.  V.  Morrison,  133  U.  S.  523,  10 
Sup.  Ct  Rep.  333,  33:  726 
Cited   in   Provident   Life   Jb  T.   Co.   v.   Mercer 

County,  170  U.  S.  6^1,  42  L.  ed.  1160.  18 
Sup.  Ct.  Rep.  788 — Madison  County  v.  Priest- 
ly, 42  Fed.  819 — Walte  v.  Santa  Cms,  8» 
Fed.  635 — Shepard  v.  Tulare  Irrlff.  Diet.  94 
Fed.  e^Mlller  V.  Ferris  Irri«r.  District  90 
Fed.  147 — Coler  A  Co.  v.  Dwight  School  Twp. 
3  N.  D.  259.  28  L.R.A.  653,  55  N.  W.  687— 
Spltzer  V.  Blanchard,  82  Mich.  24.5.  46  N.  W. 
400 — Madison  County  v.  Brown,  67  Mlaa. 
696,  7  So.  510 — State  ex  rel.  Marinette.  H.  h 
W.  R.  Co.  V.  Tomahawk,  96  Wis.  84,  71  N. 
W.   86. 

540.  County  bonds  in  aid  of  a  railroad, 
issued  under  a  statute  providing  that  they 
shall  not  be  binding  until  the  railway  is  "so 
completed  through  such  county  that  a  train 
of  cars  shall  have  passed  over  the  same." 
and,  further,  ''unless  such  railroad  shall 
pass  to  or  through  the  corporate  limits*'  of 
a  certain  town  in  the  county,  are  valid, — 
at  least  in  the  hands  of  a  bona  fide  pur- 
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chaser, — although  the  road  does  not  extend 
entirely  across  the  county  but  at  its  near- 
est point  is  2  miles  from  the  county  line  on 
one  side,  where  the  railroad  company  was 
preparing  to  continue  the  road  across  the 
•county  line,  but  desisted  because  the  trus- 
tee of  the  bonds,  relying  on  the  opinions  of 
the  members  of  the  county  court  of  claims, 
deemed  the  contract  fully  complied  with 
and  delivered  the  bonds,  while  the  county 
received  stock  of  the  company  in  return, 
voted  upon  it  at  stockholders'  meetings,  and 
has  ever  since  retained  it,  while  it  also  paid 
interest  on  the  bonds.  Provident  Life  &  T. 
Co.  v.  Mercer  County,  170  U.  S.  593,  18  Sup. 
Ct.  Rep.  788,  42:  1156 

Editorial  notes. 

Rights  of  bona  fide  holders  of  municipal 
bonds.     33:  1075;   37:  145;   39:  585. 

m.  Actions  and  Defenses;  Remedies. 

Defenses  as  Against  Bona  Fide  Purchaser, 
see  supra,  V.  1.,  2. 

Dismissal  of  Writ  of  Error  after  Settlement 
of  Bondholders,  see  Appeal  and  Error, 
3900. 

First  Denying  Municipal  Liability  on  Ap- 
peal, see  Appeal  and  Error,  4568. 

Invalidity  of  Incorporation  of  Company  to 
which  Bonds  Issued  as  Defense,  see 
Corporations,  56. 

Assignability  and  Negotiability  for  Purpose 
of  Suing  in  Federal  Courts,  see  Courts, 
805-809. 

Amount  in  Controversy  in  Taxpayer's  Suit, 
see   Courts,   924. 

Mandamus  as  Legal  Remedy  to  Compel  De- 
livery Preventing  Jurisdiction  of 
Equity,  see  Equity,  46. 

Necessity  of  Exhausting  Legal  Remedy  be- 
fore Resorting  to  Equity,  see  Equity, 
51. 

Equitable  Remedy  of  Assignee  of  Right  to 
Issuance  of  Aid  Bonds,  see  Equity,  109. 

Presumption  and  Burden  of  Proof,  see  Evi- 
dence, 665,  667. 

Parol  Testimony  as  to  Lack  of  Requisite 
Number  of  Petitioning  Voters,  see  Evi- 
dence, 1553. 

Evidence  of  Proposal  to  County  by  Railroad 
for  Bond  Issue  in  Its  Behalf,  see  Evi- 
dence,  2202. 

Sufficiency  of  Evidence  to  Make  Out  Prima 
Facie  Case,  see  Evidence,  M45. 

Limitation  of  Action  on,  see  Limitation  of 
Actions,  607,  621. 

Mandamus  to  Compel  City  Officers  to 
Issue  Refunding  Bonds,  see  Municipal 
Corporations,  90. 

As  to  Implied  Liability  on  Bonds  Beyond 
Debt  Limit,  see  Municipal  Corporations, 
111. 

Admissions  Rendering  Proof  of  Facts  Un- 
necessary, see  Pleading,  159,  160. 

Allegations  in  Action  on  Bonds,  see  Plead- 
ing, 435. 

Sufficiency  of  Allegations  in  Action  on  Bond, 
see  Pleading.  871-873. 

Admission   by    Demurrer   of   Averments    as 
to   Execution   of    Bonds,    see    Plpa:liiig, 
922. 
U.  S.  Dig.— 71 


Directing  Verdict  for  Plaintiff  in  Action  on, 

see  Trial,  519. 
Sufficiency  of  Finding  by  Court,  see  Trial, 

938. 
See  also  supra,  234;  Parties,  165. 

541.  Where  a  state  statute  distinctly  af- 
firms that  town  bonds  shall  be  paid,  it  is  a 
fatal  objection  to  a  bill  to  compel  their  sur- 
render.   Beloit  V.  Morgan,  7  Wall.  619, 

19:  205 

542.  The  holder  of  bonds  of  a  city  which 
is  primarily  liable  for  the  indebtedness,  but 
is  secured  by  a  pledge  of  stock,  is  not  com- 
pelled to  look  to  the  security,  but  may  pro- 
ceed directly  against  the  city  without  regard 
to  the  security.  United  States  ex  rel. 
Ranger  v.  New  Orleans,  98  U.  S.  381, 

25:  225 
Oiled  In  Wolff  v.  New  Orleans  (United  States 
ex  rel.  Wolff  v.  New  Orleans)  103  U.  S.  360. 
26  L.  ed.  396, — Peake  v.  New  Orleans,  189 
U.  S.  373,  35  L.  ed.  142,  11  Sup.  Ct.  Rep. 
541 — Knox  V.  Baton  Rouge,  36  La.  Ann. 
431. 

543.  The  fact  that  town  bonds  in  aid  of 
a  railroad  were  not  issued  for  borrowed 
money,  but  were  exchanged  for  stock  of 
the  railroad  company,  is,  according  to  the 
New  York  decisions,  a  defense  for  the  town 
against  a  holder  who,  when  he  purchased, 
had  notice  of  the  manner  of  their  issue; 
which  decisions  this  court  follows  in  this 
case.     Scipio  v.  Wright,  101  U.  S.  665, 

25:  1037 
Distinguished   In   Coraanche   County    v.    Lewl^, 
133  U.  S.  207,  33  L.  ed.  608,  10  Sup  Ct.  Rep. 
286. 

Cited  In  Thompson  v.  Perrine,  103  L'.  S.  810. 
26  L.  ed.  615 — Lewis  v.  Sherman  County,  1 
McCrary,  88-1,  2  McCrary,  467,  5  Fed.  273— 
Lewis  V.  Comanche  County,  35  Fed.  347 — 
Coffin  V.  Indianapolis,  59  Fed.  228 — I-Ane  v. 
Embden,  72  Me.  364 — State  ex  rel.  Otto  v. 
School  Dist.  No.  4,  16  Neb.  190,  20  N.  W. 
209 — Bank  of  Statesville  v.  Statesville,  84 
N.  C.  175 — State  ex  rel.  Marinette,  T.  &  W. 
R.  Co.  V.  Tomahawk,  96  Wis.  84,  71  N.  W.  86. 

544.  Bonds  issued  under  the  authority  of 
a  popular  election  cannot  be  set  aside  sim- 
ply because  all  that  may  have  been  sfiid  in 
public  speeches  during  the  canvass  which 
preceded  the  election  does  not  prove  true. 
Greene  County  v.  Daniel,  102  U.  S.  187, 

26:  99 

545.  Where  bonds  and  coupons  were 
signed  by  the  judge  of  probate  of  the 
county  court  of  the  county,  as  the  presid- 
ing officer  of  a  commissioners'  court  au- 
thorized to  issue  bonds  under  a  statute,  the 
bonds  and  coupons  were,  in  legal  effect, 
themselves  warrants  on  the  treasurer,  and 
no  allowance  by  the  commissioners  was 
necessary  in  addition  before  the  bringing  of 
suit  thereon,  under  a  statute  requiring  the 
audit  of  all  claims  against  the  county,  since 
the  claim  was,  to  all  intents  and  purposes, 
audited  by  the  court  when  the  bonds  were  is- 
sued. Greene  County  v.  Daniel,  102  U.  S. 
187,  26:  99 
Cited  In  Lincoln  County  v.  Luning,   133  U.   S. 

532,   33   L.   ed.   767,   10  Sup.   Ct.  Rep.  363— 
Vincent    v.    Lincoln    County,    62    Fed.    707— 
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Ingram  y.  Colgan,  106  Cal.  126,  28  L.R.A. 
100,  46  Am.  St.  Rep.  221,  30  Pac.  437— 
Cumberland  County  y.  Randolph,  80  Va.  628, 
16   S.  E.  722. 

546.  Where  bonds  contaii)  a  stipulation 
that,  on  default  in  payment  of  interest,  the 
principal  shall  become  due  at  the  option  of 
the  obligee,  the  election  by  the  bondholder 
to  consider  the  principal  sum  due  is  sufii- 
ciently  proven  by  the  bringing  of  a  suit  by 
the  trustee  in  the  deed  of  trust  given  to 
secure  them,  and  the  production  of  the  bonds 
at  the  hearing.  Rice  v.  Edwards,  131  U.  S. 
clxxv.  Appx.  and  25:  976 

547.  The  validity  of  railroad  aid  bonds 
cannot  be  denied  because  of  the  unfortunate 
result  for  the  municipality, — as  hard  cases 
cannot  be  permitted  to  make  bad  law.  Mor- 
gan County  v.  Allen,  103  U.  S.  498,    26:  498 

548.  The  defense  that  town  bonds  were 
issued  without  authority,  in  violation  of 
law,  and  in  fraud  of  the  town  by  specified 
persons,  is  available  in  an  action  at  law  by 
a  purchaser  from  such  persons,  unless  he 
purchased  for  value,  before  maturity,  with- 
out knowledge  of  the  defense.  Grand  Chute 
▼.  Winegar,  15  Wall.  373,  21:  174 
Cited  In  Carpenter  v.   Buena  Vista  County,   5 

Dill.  560,  Fed.  Cas.  No.  2,420 — Huidekoper 
y.  Buchanan  County,  3  Dill.  180,  Fed.  Cas. 
No.  6,847. 

549.  In  an  action  against  a  town  to  re- 
cover on  bonds  issued  in  aid  of  a  railroad, 
no  question  growing  out  of  its  liability  for 
subscription  to  the  stock  can  be  inquired 
into.  Norton  v.  Dyersburg,  127  U.  S.  160, 
8   Sup.   Ct.   Rep.    1111,  32:  85 

550.  The  objection  that  a  petition  for  the 
issue  of  town  bonds  is  invalid  on  account  of 
a  condition  attached  to  the  signatures  of  a 
portion  of  the  signers  is  not  valid,  where 
the  only  condition  was  that  the  road  should 
be  located  through  certain  places,  and  be- 
fore hearing  on  the  petition  was  had  the 
railroad  company  filed  a  map  of  its  route 
locating  the  road  through  those  places. 
Andes  v.  Ely,  158  U.  S.  312,  15  Sup.  Ct.  Rep. 
054,  39:  996 
Cited  'in  Andes  v.  Millard,  70  Fed.  517. 

551.  A  defense  against  donation  bonds  to 
a  railroad  company  issued  under  one  section 
of  an  act,  that  a  subscription  of  stock 
had  also  been  made  under  another  section, 
in  payment  of  which  the  county  has  issued 
its  bonds,  and  that  it  was  authorized  to 
issue  bonds  only  to  the  amount  of  one  set 
of  the  bonds,  is  incomplete,  unless  it  is 
shown  that  the  obligation  of  the  county  to 
issue  bonds  in  payment  of  its  subscription 
antedated  its  obligation  to  issue  bonds  to 
satisfy  its  donation.  Moultrie  Countv  v. 
Fairfield,  105  U.  S.  370,  26:' 945 

552.  Where  a  city  is  impliedly  authorized 
by  statute  to  issue  bonds  to  borrow  money 
to  pay  for  the  stock  of  a  railroad,  the  com- 
pany may  receive  the  bonds  in  payment  for 
the  stock  and  then  sell  them  at  such  price 
as  it  may  deem  proper,  under  express  stat- 
ute authority  so  to  sell  them,  and  the  fact 


that  the  company  sold  the  bonds  below 
par  is  no  defense  to  the  city's  liability 
thereon.     Myer  v.  Muscatine,  1  Wall.  384^ 

17:564 
Cited  in  Wiley  v.  Board  of  Education,  11  Minn. 
878,  Gil.  268. 

553.  It  is  not  a  defense  to  an  action  on 
town  bonds  in  aid  of  a  railroad  that  com- 
missioners, acting  as  agents  of  the  town, 
delivered  them  directly  to  the  railroad, 
where  the  statute  authorized  the  disposal 
of  the  bonds  to  such  persons  or  corporations 
as  they  should  deem  most  advantageous 
to  the  town,  and  required  them  not  to  pay 
over  any  money  "or  bonds"  to  the  railroad, 
until  certain  satisfactory  assurances  should 
be  furnished  them,  thus  contemplating  and 
authorizing  their  delivery  to  the  company. 
Queensbury  v.  Culver,  19  Wall.  83,  22:  ifo 
Cited    In    Louisville   ft  N.   B.   Co.   v.    State,  8 

Helsk.  788. 

554.  It  cannot  be  shown  aa  a  defense  to 
bonds  issued  by  counties  in  payment  of  sub- 
scriptions to  the  capital  stock  of  a  company,, 
and  in  the  hands  of  innocent  holders,  that 
the  company  to  whose  stock  the  subscrip- 
tion was  made  was  not  organized  within  the 
time  limited  by  its  charter.  Ralls  County  v. 
Douglass,  105  U.  S.  728,  26:957 
Cited  In  Kingman  County  v.  Cornell  Univer- 
sity, 6  C.  C.  A.  801,  12  U.  8.  App.  551,  ST 
Fed.  154. 

555.  It  is  no  defense  to  town  bonds  in 
Missouri  that  the  railroad  company  to- 
which  the  subscription  was  voted  was  not 
incorporated  until  the  day  of  the  election. 
Cass  County  v.  Johnston,  95  U.  S.  360. 

24:41^ 
Cass  County  v.  Jordan,  95  IT.  S.  373. 

24:41» 

556.  In  an  action  on  bonds  of  a  county  is- 
sued in  payment  of  its  subscription  to  » 
railroad  company,  the  point  that  the  charter 
of  the  company  had  ceased  before  the  com- 
pany was  organized  is  a  question  between 
the  state  and  the  company  alone.  Dallaa 
County  V.  Huidekoper,  154  U.  S.  654.  Appz. 
and  14  Sup.  Ct.  Rep.  1190,  25:  974 
Cited  in  Africa  y.  Knoxyille,.  70  Fed.   7S8. 

557.  Nev.  Gen.  Stat.  §§  1950,  1964-196€» 
requiring  presentation  of  claims  against 
counties,  have  application  only  to  unliqui- 
dated claims  and  accounts,  and  do  not  apply 
to  bonds  and  coupons.  Lincoln  County  v. 
Luning,  133  U.  S.  529.  10  Sup.  Ct.  Rep.  363, 

33:  76$ 

Cited  in   Vincent   v.    Lincoin  County.   62   Fed. 

706 — Lorsbach    v.    Lincoln    County.    94    Fed. 

-   964 — Sawyer  v.  ColRsn.  102  Cal.  292,  36  Pac. 

580 — In^nim    v.    Colpan.    106   Cal.    126.    2S 

L.R.A.  190,  46  Adl  SL  Bep.  221.  38  Pac.  315. 

Remedies. 

Right  to  Separate  Suit  on  Fach  Coupoo,. 
see  Action  or  Suit,  58. 

Existence  of  Defense  at  Law  as  Pre- 
venting Injunctive  Relief,  see  In- 
junction.  70.   79. 

Propriety  of  Injunction^  against  Issus 
or  Sale  of  Bonds,  see  Injuneiioii» 
130-132. 
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Snit  to  Compel  Municipality  to  Levy 
Tax,  as  Suit  against  State,  see 
SUtes,  308. 

See  also  supra,  531,  542. 

558.  The  bona  fide  holder  of  county  bonds 
Issued  under  lawful  authority  may  fore- 
close a  mortgage  on  the  lands  of  the  county, 
given  to  secure  them,  notwithstanding  the 
omission  of  formalities  and  ceremonies, '  or 
the  existence  of  fraud  on  the  part  of  its 
agents  in  their  issue.  Kenicott  v.  Wayne, 
County,  16  Wall.  452,  21:319 
Disapproved  io  Scates  v.  King.  110  111.  470. 

<;Ued  in  South  Ottawa  y.  Perkins,  94  U.  S.  262, 
24  L.  ed.  156— Buchanau  v.  Litchfield,  102 
U.  S.  291,  26  L.  ed.  140 — Carpenter  v.  Buena 
Vista  County.  6  Dill.  560,  Fed.  Cas.  No. 
2,429 — Huldekoper  v.  Buchanan  County,  8 
Dill.  180.  Fed.  Cas.  No.  6,847— Lewis  v. 
Shreveport,  3  Woods,  214,  Fed.  Cas.  No.  8.- 
331— Nicolay  v.  St.  Clair  County,  3  Dill.  169, 
Fed.  Cas.  No.  10,267 — Bates  v.  Ifidependent 
School- District,  25  Fed.  193 — Norris  v.  He, 
152  lil.  194,  43  Am.  St.  Rep.  233,  38  N.  E. 
762 — Hawkins  v.  Carroll  County,  50  Miss. 
764— Copper  v.  Jersey  City,  44  N.  J.  L.  636 
—Lamoille  Valley  R.  Co.  v.  Fairfield,  51  Vt. 
264. 

559.  Where  bonds  are  debts  of  a  county, 
for  any  balance  remaining  due  thereon 
after  the  application  of  the  proceeds  of  a 
special  tax,  the  holders  are  entitled  to  pay- 
ment out  of  the  general  funds  of  the  county. 
County  Court  v.  United  States  ex  rel. 
Harshman,  109  U.  S.  229,  3  Sup.  Ct.  Rep. 
131,  27:  914 
United  States  ex  rel.  Concord  Sav.  Bank  v. 

Scott.  99  U.  S.  152,  25:  348 

•Cited  in  Macon  County  Court  v.  Huldekoper, 
134  U.  S.  336,  33  L.  ed.  916,  10  Sup.  Ct.  Rep. 
401 — United  States  ex  rel.  Harshman  v. 
Brown,  41  Fed.  48.3 — United  States  ex  rel. 
Davis  V.  Knox  County,  51  Fed.  881 — United 
States  ex  rel.  Morton  v.  King,  74  Fed.  498 — 
Ft.  Madison  v.  Ft.  Madison  Water  Co.  52 
C.  C.  A.  206.  Ill  Fed.  294 — State  ex  rel. 
Hudson  V.  Trammel,  106  Mo.  517,  17  S.  W. 
502— Avery  v.  Job.  25  Or.  522,  36  Pac.  293— 
Gay  V.  New  Whatcom,  26  Wash.  396,  67  Pac. 

560.  Where  a  city  was  authorized  to  issue 
its  bonds  for  public  improvements,  to  be 
-paid  by  assessment  upon  the  property  spe- 
cially improved  and  benefited,  an  owner  of 
such  bonds  who  has  recovered  judgment  on 
them  is  not  confined  to  a  special  assessment 
on  the  property  benefited,  but  is  entitled 
to  have  a  levy  of  a  general  tax  on  all  the 
taxable  property  within  the  city,  to  pay 
«uch  judgment.  United  States  ex  rel.  Con- 
cord Sav.  Bank  v.  Ft.  Scott,  99  U.  S.  152, 

25:348 
-Ciled  in  Ft.  Scott  v.  Hickman,  112  U.  S.  162, 
28  L.  ed.  640,  5  Sup.  Ct.  Rep.  56— Vickrey  v. 
Sioux  City,  115  Fed.  440— Franklin  County 
V.  Gardiner  Sav.  Inst.  55  C.  C.  A.  624,  119 
Fed.  46 — United  States  ex  rel.  Massllcb  v. 
Saunders,  59  C.  C.  A.  401,  124  Fed.  131— 
State  ex  rel.  Bours  v.  L'Engle.  40  Fla.  403, 
24  So.  539 — Covington  v.  McKenna.  99  Ky. 
514,  36  S.  W.  518 — Brockenbrough  v.  Water 
Comrs.  134  N.  C.  14.  4i{  S.  E.  28— Austin 
V.  Seattle,  2  Wash.  «75,  27  Pac.  557— Fowler 
T.   Superior,  85   Wis.   420.   54   N.   W.  800. 

561.  Where,  by  the  charter  of  a  city,  a 


fund  raised  by  annual  tax  is  authorized  for 
the  purpose  of  paying  the  necessary  cur- 
rent expenses  of  administration,  not  includ- 
ing payments  on  account  of  the  bonds  of 
the  city,  a  court  cannot  order  and  require 
such  fund  to  be  appropriated  to  the  payment 
of  such  bonds.  East  St.  Louis  v.  United 
States  ex  rel.  Zebley,  110  U.  S.  321,  4  Sup. 
Ct.  Rep.  21,  28:  162 

562.  On  bonds  given  by  a  county  on  be- 
half of  a  township,  under  the  township  aid 
act  of  Missouri,  judgment  may  be  ren- 
dered against  the  county,  and  enforced  by 
mandamus  against  the  county  court  or  its 
judges,  to  compel  the  levy  and  collection  of 
a  tax  in  accordance  with  the  law  under 
which  the  bonds  were  issued.  Cass  Countv 
V.  Johnston,  95  U.  S.  360,  24:  416 
Cass  County  v.  Jordan,  95  U.  S.  373, 

24:419 
Distinguished    in    Meath    v.    Phillips    County, 
108  U.  S.  655,  27  L.  ed.  820,  2  Sup.  Ct.  Rep. 
869. 

Cited  in  United  States  v.  New  Orleans,  08  U. 
S.  398,  25  h.  ed.  227 — Davenport  v.  Dodge 
County,  105  U.  S.  242,  26  L.  ed.  1020— Kim- 
ball V.  Grant  County,  21  Fed.  147 — Llebman 
V.  San  Francisco,  24  Fed.  721 — Aylesworth 
V.  Gratiot  County,  43  Fed.  353 — Fuller  v. 
Aylesworth,  21  C.  C.  A.  511,  43  U.  S.  App. 
657,  75  Fed.  700 — Mather  v.  San  Francisco, 
62  C.  C.  A.  633,  115  Fed.  39— Folaom  v. 
Greenwood  County,  130  Fed.  734 — Neale  v. 
County  Court,  43  W.  Va.  09,  27  S.  E.   370. 

563.  The  holders  of  bonds  issued  by  a 
county  in  excess  of  its  authority  cannot,  by 
an  offer  to  surrender  and  cancel  so  much  of 
such  bonds  as  exceed  the  limit  authorized, 
have  relief,  in  a  court  of  equity,  decreeing 
the  residue  of  such  bonds  valid  and  enfor- 
cing the  payment  thereof  against  the  county, 
where  the  county  received  no  part  of  the  pro- 
ceeds of  the  bonds,  but  they  were  issued  9« 
a  donation  to  a  railroad  company.  Hedges 
V.  Dixon  County,  150  U.  S.  182,  14  Sup.  Ct. 
Rep.  71,  37:  1044 
Cited  in  Geer  v.  School  Dlst.  No.  11,  49  C.  C. 

A.  547,  111  Fed.  690— CroKSter  v.  Bayfield 
County,  99  Wis.  11,  74  N.  W.  635— Mc- 
GiUivray  v.  Joint  School  Dist.  No.  1,  112  Wis. 
363,  58  L.R.A.  104,  88  Am.  St.  Rep.  969,  88 
N.    W.  310. 

564.  The  omission  from  county  bonds  pur- 
porting to  be  issued  under  the  authority  of 
Ky.  act  of  March  18,  1878,  of  the  stipula- 
tion respecting  the  remedies  for  collection 
which  was  required  to  appear  on  their  face 
by  the  amendatory  act  of  February  27, 
1882,  coupled  with  their  failure  to  contain 
any  reference  to  the  later  statute,  deprives 
the  holder  of  the  extraordinary  remedies 
for  collection  not  provided  for  by  the  or- 
iginal, and  only  granted  in  the  amendatory, 
act.  Hubbart  v.  Campbellsville  Lumber  Co. 
191  U.  S.  70,  24  Sup.  Ct.  Rep.  28,      48:  101 

565.  Under  the  Louisiana  act  of  1852, 
which  consolidated  the  three  previously  ex- 
isting municipalities  w^ithin  the  limits  of 
New  Orleans  into  one,  and  added  to  it  the 
adjacent  city  of  Lafayette,  when  the  credi- 
tors surrendered  their  debts  against  the 
former    mimicipalities,    and,    in    con8id<;ra- 
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tion  of  the  surrender,  the  city  gave  them  its 
bonds,  which  carried  the  pledge  of  an  annua] 
tax  of  a  epecified  amount  for  the  payment 
of  the  interest  on  them,  and  ultimately, 
payment  of  the  principal,  the  transaction 
thus  consummated  amounted  to  a  contract 
between  the  city  and  the  parties  taking  the 
bonds,  and  the  pledge  to  levy  the  annual 
tax  formed  part  of  the  contract.  Louisiana 
ex  rel.  Southern  Bank  v.  Pilsbury,  105  U.  S. 
278,  26: 1099 

566.  The  judgment  of  the  court  below  dis- 
missing a  bill  was  affirmed  by  equal  divi- 
sion, in  a  case  where  the  town  officers  had 
resigned  to  avoid  levying  a  tax  to  pay  a 
judgment  on  town  bonds,  and  the  action  was 
Drought  against  leading  citizens  of  the  town 
to  recover  the  amount  of  the  judgment. 
Morgan  v.  Beloit,  19:  508 

567.  The  holder  of  municipal  bonds  not 
issued  in  conformity  with  the  statute  may 
have  an  equitable  right  to  recover  from 
the  municipality  the  money  which  they  rep- 
resent, but  he  cannot  enforce  payment  or 
put  them  on  the  market  for  commercial 
purposes.  Anthony  v.  Jasper  County,  101 
IT.  S.  693,  25:  1005 
died   in   Irvine   v.   Kearney   County,   75   Fed. 

768. 

n.    Recovering  Money  Paid  for  Illegal 

Bonds, 

As  to  Implied  Liability  on  Bonds  Beyond 
Debt  Limit,  see  Municipal  Corporations, 
111. 

See  also  supra,  567;  Assumpsit,  39. 

568.  Where  bonds  of  a  city  cannot  be  en- 
forced because  defectively  executed,  the 
money  paid  for  them  to  the  city  may  be  re- 
covered.   Louisiana  v.  Wood,  102  U.  S.  294. 

26:  163 

Dislinguished  in  Missouri  P.  R.  Co.  ▼.  Sldell,  14 

C.  C.  A.  482.  35  U.  S.  App.  152,  67  Fed.  469 

— Newburgh  Sav.  Bank  v.  Woodbury,  64  App. 

Dlv.  309,  72  N.  Y.  Supp.  222. 

Cited  in  Chapman  v.  Douglas  County,  107  U. 
S.  355,  27  L.  ed.  381,  2  Sup.  Ct.  Rep.  62 — 
Read  v.  Plattsmouth,  107  U.  S.  575,  27  L. 
ed.  417,  2  Sup.  Ct.  Rep.  208— Salt  Lake  City 
V.  Hollister,  118  U.  S.  263,  30  L.  ed.  178,  6 
Sup.  Ct.  Rep.  1055 — Aetna  L.  Ins.  Co.  v. 
Mlddleport,  124  U.  8.  546.  31  L.  ed.  541,  8 
Sup.  Ct.  Rep.  625 — Pittsburgh,  C.  &  St.  L. 
R.  Co.  V.  Keokuk  &  H.  Bridge  Co.  131  U.  S. 
889,  33  L.  ed.  163,  9  Sup.  Ct.  Rep.  770 — 
Central  Transp.  Co.  v.  Pullman's  Palace  Car 
Co.  1.39  U.  S.  58.  35  L.  ^d.  68,  11  Sup.  Ct. 
Rep.  478 — Logan  County  Nat.  Bank  v.  Town- 
send.  139  U.  S.  75,  35  L.  ed.  Ill,  11  Sup.  Ct. 
Rep.  490 — Hedges  v.  Dixon  County,  150  U.  S. 
185,  37  L.  ed.  1040.  14  Sup.  Ct.  Rep.  71— 
Aldrlch  V.  Chemical  Nat.  Bank,  176  U.  S 
630,  44  L.  ed.  615,  20  Sup.  Ct.  Rep.  498— 
Wrought  Iron  Bridge  Co.  v.  Ctlca.  17  Fed. 
320— May  v.  Logan  County,  30  Fed.  258 — 
Morton  v.  Nevada,  41  Fed.  588 — Detroit  v. 
Detroit  City  R.  Co.  56  Fed.  903 — Provisional 
Municipality  v.  Lehman,  0  C.  C.  A.  357,  13 
U.  S.  App.  411,  57  Fed.  332— Merrill  v.  Mon- 
tlcello,  18  C.  C.  A.  637,  34  U.  S.  App.  615, 
72  F«'d.  463 — Irvine  v.  Kearney  County,  75 
Fed.  767 — Ashuelot  Nat.  Bank  v.  Lyon  Coun- 
ty. 81  Fed.  130 — Douglass  v.  Kavanaugh,  33 


C.  C.  A.  113.  62  U.  S.  App.  88,  90  Fed.  378- 
—Miller  V.  Perrls  Irrlg.  District,  92  Fed.  268 
— Bowen  v.  Needles  Nat.  Bank,  86  C.  C.  A. 
557,  94  Fed.  929 — Travelers'  Ins.  Co  v.  John- 
son City,  49  L.R.A.  126.  40  C.  C.  A.  63, 
99  Fed.  668 — Geer  v.  School  Dlst  No.  11, 
49  C.  C.  A.  546,  111  Fed,  688— Kearny  Coun- 
ty V.  Irvine,  61  C.  C.  A.  610,  126  Fed.  692— 
Chelsea  Sav.  Bank  v.  Iron  wood,  66  C.  C.  A. 
232,  130  Fed.  412— Re  Waterloo  Organ  Co. 
67  C.  C.  A.  258,  134  Fed.  344— Allen  ▼-  La- 
Fay  ette,  89  Ala.  648,  9  L.R.A.  499,  8  So.  30* 
— Brush  Electric  Light  St,  P.  Co.  v.  Mont- 
gomery, 114  Ala.  447,  21  So.  960 — Ircn 
Mountain  &  H.  R.  Co.  v.  Stansell,  43  Ark. 
283 — Budge  v.  Grand  Forks,  1  N.  D.  314,  10 
L.R.A.  167.  47  N.  W.  390— Boyd  v.  Mill 
Creek  School  Twp.  124  Ind.  196,  24  N.  E.  661 
— Rushville  V.  Hayes,  162  Ind.  197,  70  N.  E. 
134— Valentine  v.  St.  Paul,  34  Minn.  448, 
26  N.  W.  457 — Sacks  v.  Minneapolis,  75 
Minn.  36,  77  N.  W.  563— State  ex  rel.  North- 
western Nat.  Bank  v.  Dickerman,  16  Mont. 
293,  40  Pac.  698 — Pennock  v.  Douglas  Coun- 
ty, 39  Neb.  299,  27  L.R.A.  124,  42  Am.  St. 
Rep.  579.  58  N.  W.  117— Wentink  v.  Passaic 
County,  66  N.  J.  L.  68,  48  Atl.  609 — Hoag 
V.  Greenwich,  133  N.  Y.  162,  30  N.  E.  842— 
Bath  Gaslight  Co.  v.  ClalTy,  151  N.  Y.  45, 
36  L.R.A.  671,  45  N.  E.  390— Guthrie  v. 
Territory,  1  Okla.  198,  21  L.R.A.  846,  31 
Pac.  190— Salt  Lake  City  v.  HolUster.  3 
Utah,  207,  2  Pac.  200 — State  v.  Pullman,  23 
Wash.  588,  83  Am.  St.  Rep.  836,  63  Pac. 
265— Goshom  v.  County  Court,  42  W.  Va. 
740,  26  S.  E.  452 — ^Thomson  v.  Elton,  109 
\Vis.  595,  85  N.  W.  425— Rice  v.  Achland 
County,  114  Wis.  188,  89  N.  W.  908. 

568a.  Where  property  is  transferred  under 
a  contract  which  is  merely  malum  proKib- 
itum  (t.  6.,  for  municipal  blonds  issued  ultra 
vires) f  the  party  receiving  it,  who  is  the 
principal  offender,  may  be  made  to  refund  it 
or  its  value  to  the  other  party,  or  to  hia 
assigns,  but  cannot  be  charged  with  loss  of, 
or  damage  to,  or  depreciation  of,  the  prop- 
erty. Parkersburg  v.  Brown,  106  U.  S.  487, 
1  Sup.-Ct.  Rep.  442,  27:238 

Distinguished  In  Travelers'  Ins.  Co.  v.  John- 
son City,  49  L.R.A.  126,  40  C.  C.  A  .63,  99 
Fed.  669— Newhurgh  Sav.  Rank  v.  WoodbuiT, 
64  App.  Dlv.  310,  72  N.  Y.  Supp.  222. 

Cited  in  Chapman  v.  Douglas  County.  107  U. 
8.  360,  27  L.  ed.  383,  2  Sup.  Ct.  Rep.  62 — 
Read  v.  Plattsmouth,  107  U.  S.  575,  27  L. 
ed.  417,  2  Sup.  Ct.  Rep.  208 — Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co.  139  U.  8. 
58,  33  L.  ed.  68,  11  Snp.  Ct.  Rep.  478 — 
Logan  County  Nat.  Dank  v.  Townsend,  189 
U.  S.  75,  35  L.  ed.  Ill,  11  Sup.  Ct.  Rep.  496 
— Aldrlch  v.  Chemical  Nat.  Bank.  176  U.  8. 
630,  44  L.  ed.  615.  20  Sup.  Ct.  Rep.  498 — 
Pullman  Palace  Car  Co.  v.  Central  Transp. 
Co.  65  Fed.  163 — Missouri  P.  R.  Co.  T.  81- 
dell,  J4  C.  C.  A.  482,  35  U.  S.  App.  132,  6T 
Fed.  469 — Gladstone  v.  Throop.  18  C.  C.  A 
08,  37  U.  S.  App.  481,  71  Fed.  349— Merrill 
V.  Montlcello,  18  C.  C.  A.  638,  34  U.  S.  App. 
615,  72  Fed.  464 — Irvine  v.  Kearney  Comity, 
75  B'ed.  768 — Andrews  Bros.  Co.  v.  Youngs- 
town  Coke  Co.  30  C.  C.  A.  304,  58  C.  8. 
App.  444,  80  Fed.  596 — Barcus  v.  Gates.  32 
C.  C.  A.  344.  61  U.  8.  App.  596.  89  Fed. 
790— Bowen  v.  Needles  Nat.  Bank.  86  C.  C. 
A.  558,  94  Fed.  930 — New  York  L.  Ins.  Co. 
V.  Cuyahoga  County,  99  Fed.  852 — Geer  v. 
School  DIst.  No.  11,  49  C.  C.  A.  547,  111  Fed. 
690— «offin  V.  Kearney  County,  114  Fed.  521 
— Kearty  County  v.  Irvine,  61  C.  C  A.  61 U 
126   Fed.   693 — Chelsea   Sav.   Bank   t.   Troa- 
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wood,  M  C.  C.  A.  232,  130  Fed.  412^Rc 
Waterloo  Organ  Co.  67  C.  C.  A.  258,  134  Fed. 
844 — Bond  y.  Montgomery,  56  Ark.  571,  35 
Am.  St.  Hep.  119,  20  S.  W.  525— Brown  v. 
Atchison,  39  Kan.  49,  7  Am.  St.  Rep.  515, 
17  Pac.  465 — Lincoln  Land  Co.  ▼.  Grant,  57 
Neb.  77,  77  N.  W.  349 — Manchester  &  L.  R. 
Corp.  T.  Concord  R.  Corp.  66  N.  H.  132,  49 
Am.  St.  Rep.  582 — Bath  Gaslight  Co.  v. 
Claffy,   151   N.   Y.   45,   36  L.R.A.   671,   45  N. 

B.  390— 'People's  Bank  v.  Dalton,  2  Okla. 
483,  37  Pac.  807 — Ex  parte  Mason,  29  Or.  22, 
54  Am.  St.  Rep.  772,  43  Pac.  651 — Munici- 
pal Secur.  Co.  v.  Baker  County,  39  Or.  401, 
65  Pac.   369 — Feldman  v.   Charleston,  23   S. 

C.  69,  55  Am.  Rep.  6 — Tennessee  Ice  Co.  v. 
Raine,  107  Tenn.  156,  64  S.  W.  29. 

569.  A  municipal  corporation  may  be  com- 
pelled to  pay  back  money  which  it  has  re- 
ceived for  bonds  illegally  issued  even  when 
the  purpose  of  the  loan  is  lawful  and  the 
creation  of  the  debt  not  prohibited  by  law. 
Read  v.  Plattsmouth,  107  U.  S.  568,  2  Sup. 
a.  Rep.  208,  27:  414 
Cited   in   Chelsea    Sav.   Bank   y.   Ironwood,   66 

C.  C.  A.  232,  130  Fed.  412. 

570.  The  holder  of  void  municipal  bonds, 
who  seeks  to  recover  from  the  municipality 
the  money  received  from  him,  must  clearly 
identify  it,  or  the  fund  or  other  property 
which  represents  it,  in  such  a  manner  that 
it  can  be  reclaimed  and  delivered  without 
taking  other  property  with  it,  or  injuring 
other  persons  or  interfering  with  other 
rights.  Litchfield  v.  Ballou,  114  U.  S.  190, 
5  Sup.  Ct.  Rep.  820,  29:  132 
Cited  in  Re  Mulligan,  116  Fed.  717. 

571.  A  decree  in  a  suit  by  the  holder  of 
void  municipal  bonds,  to  recover  from  the 
municipality  the  amount  received  for  them, 
which  does  not  attempt  to  restore  the  spe- 
cific money  of  the  complainant,  but  which 
is  for  a  sum  equal  in  amount  to  the  bonds 
and  interest,  being  a  decree  to  pay  as  on  an 
implied  contract,  cannot  be  sustained.  Litch- 
field V.  Ballou,  114  U.  8.  190,  5  Sup.  Ct. 
Rep.  820,  29:  132 


VI.  State   and    Territorial   Bonds, 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1385,  1549-1551,  1698,  1699. 

Advancement  of  Suit  Concerning,  see  Appeal 
and  Error,  3799. 

Sale  of,  Through  Agency  of  Bank,  see  Banks, 
43. 
'Bonds  in  Aid  of  Rebellion  as  Consideration 
of  Promissory  Note,  see  Bills  and  Notes, 
25. 

Right  of  Bona  Fide  Holder  of  Invalid  Bond 
to  Benefit  of  Compromise,  see  Compro- 
mise and  Settlement,  31. 

What  Law  Determines  Interest  when  Pay- 
able in  Another  State,  see  Conflict  of 
Laws,  71. 

Impairing  Contract  Obligations  as  to,  see 
Constitutional  Law,  IV.  g,  2,  c  ( 6 )  ; 
IV.  g,  4,  ff   (6),    (7):   1342-1350.  1521. 

Withdrawal  of  Offer  to  Issue  New  in  Place 
of  Old  Bonds,  sec  Contracts,  82. 


Ownership  by  State,  of  Stock  for  which  it 
Issues  Railroad  Aid  Bonds,  see  Corpora- 
tions. 453. 

State  Decisions  upon  Validity  as  Precedents 
in  Federal  Courts,  see  Courts,  1905. 

Presumption  from  Absence  of  Governor's 
Indorsements,  see  Evidence,  667. 

Injunction  against  Disposal  of  State  Funds 
in  Violation  of  Bondholder's  Rights,  see 
Injunction,    132. 

Interest  of  Bondholder  to  Control  Use  of 
Bonds  for  Funding  of  Debts,  see  Injunc- 
tion,   207. 

Lien  of  on  Canal,  see  Liens,  26. 

Mandamus  to  Compel  Acceptance  of  Cou- 
.pons  in  Payment  of  Taxes,  see  Man- 
damus, 163,*  164. 

Guaranty  of  Payment  by  Railroad  Com- 
pany as  Equitable  Mortgage,  see  Mort- 
gage, 48. 

Necessary  Parties  in  Action  on,  see  Parties, 
195. 

Necessary  Parties  in  Suit  by  Owner  of 
Bonds  to  Establish  Paramount  Lien, 
see  Parties,  176. 

State  as  Necessary  Party  to  Suit  to  Ap- 
propriate Dividends  for  Payment  of,  see 
Parties.   163. 

Right  of  Private  Owners  to  Sue  in  Name  of 
State  for  Private  Benefit,  aee  States, 
232. 

Immunity  of  State  from  Suit  to  Enforce, 
see  States,  260. 

Disability  to  Control  Official  Functions  of 
State  Executives  by  Suit,  see  States, 
291. 

Suits  to  Compel  Tax  Levy,  as  Suits  against 
State,  see  States,  304-307. 

Sufificiency  of  Pleading  in  Action  on,  see 
Pleading,  539. 

Capacity  of  State  as  Donee  of  Bonds  Issued 
by  Another  State  tb  Sue  thereon  in  Su- 
preme Court,  see  Supreme  Court  of  the 
United  States,  121. 

Federal  Stamp  Tax  on,  see  Internal  Reve- 
nue,  231. 

Federal  Tax  on  Income  from  State  Bonds, 
see  Internal  Revenue,  72. 

Exemption  of,  from  Taxation,  see  Taxes, 
131. 

Payment  of  Taxes  in  State  Scrip  or  Cou- 
pons, see  Taxes,  594-599. 

572.  A  subscription  for,  and  purchase  of, 
capital  stock  of  a  railroad  company  by  a 
state,  is  not  a  redemption  of  a  former  prom- 
ise to  indorse  the  bonds  of  such  corporation 
upon  its  compliance  with  conditions  which 
might  reasonably  be  expected  never  to  be 
made,  and  with  fair  security  against  loss, 
so  as  to  t;iko  bonds  issued  to  pay  such  sub- 
scription out  of  the  prohibition  of  a  con- 
stitutional amendment,  enacted  after  the 
former  promise  to  indorse  the  railroad 
bonds,  but  Ix'fore  the  issue  of  the  state 
bonds,  forbidding  the  creation  of  sbite  in- 
debtedness beyond  a  certain  amount.  Wil- 
liams v.  Louisiana,  103  U.  S.  637,  26:  595 
Cited  In  Durlcee  v.  Doard  of  Liquidation,  103 
IT.  S.  646.  26  L.  ed.  598 — Re  General  Assem- 
bly, 13  Colo.  324,  22  Pac.  464. 
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573.  A  purchaser  of  state  bonds  with 
knowledge  of  their  illegal  issue  acquires  no 
title  thereto  which  he  can  enforce  as  bona 
fide  holder.  Trask  v.  Jacksonville,  P.  &  M. 
R.  Co.  124  U.  S.  515,  8  Sup.  Ct.  Rep.  574, 

31 :  521 
Cited  in  Smith  y.  Florida  C.  ft  W.  B.  Co.  43 
Fed.  733. 

574.  The  fact  that  no  interest  had  ever 
been  paid  upon  state  bonds,  and  that  it  had 
run  unpaid  for  ten  years,  furnishes  pre- 
sumptive evidence  to  a  purchaser  at  auction 
sale  that  they  were  dishonored.  Trask  v. 
Jacksonville.  P.  &  M.  R.  Co.  124  U.  S.  515, 
8  Sup.  Ct.  Hep.  574,  31 :  521 

575.  The  bona  fide  holder  of  an  invalid 
state  bond  is  not  entitled  to  the  benefit  of 
a  scheme  of  compromise  which  the  state 
offered  to  the  holders  of  its  securities  that 
were  valid  in  the  hands  of  the  first  taker. 
New  York  Guaranty  &  I.  Co.  v.  Board  of 
Liquidation,  105  U.  S.  622,  26:  1106 

576.  Those  who  deal  in  the  bonds  and 
obligations  of  a  sovereign  state  must  rely  on 
the  sense  of  justice  and  good  faith  of  the 
state.  Bank  of  Washington  v.  Arkansas,  20 
How.  530,  15:  993 

577.  An  offer  on  the  part  of  the  state  to 
issue  new  bonds  for  all  her  valid  bonds 
outstanding,  whenever  the  holders  chose  to 
accept  the  terms  on  which  the  exchange  was 
to  be  made,  created  no  contract,  and  the 
offer  may  be  withdrawn.  Durkee  v.  Board 
of  Liquidation,  103  U.  S.  646,  26:  598 

578.  That  the  value  of  state  bonds  issued 
in  exchange  for  the  first-mortgage  bonds  of 
a  railroad  corporation  was  impaired  by  the 
adoption  of  a  constitutional  amendment  pro- 
hibiting any  law  which  levies  a  tax  or  pro- 
vides for  the  payment  of  state  bonds,  from 
taking  effect  until  submitted  to  the  people 
and  adopted,  cannot  be  complained  of  by 
the  railroad  company,  or  the  trustees  under 
the  deed  of  trust  given  to  secure  the  fixst- 
mortgage  bonds  of  the  company,  which  were 
•exchanged  for  the  state  bonds,  but  it  is  the 
holders  of  the  latter  who  are  injuriously  af- 
fected by  the  amendment.  Famsworth  v. 
Minnesota  &  P.  R.  Co.  92  U.  S.  49,    23:  530 

579.  Acceptance  and  use  by  a  railroad 
company  of  state  aid  bonds  issued  in  viola- 
tion of  the  state  Constitution  does  not  create 
a  lien  in  favor  of  the  state  upon  its 
income,  of  which  a  purchaser  of  the  bonds 
-can  avail  himself,  as  against  a  purchaser  of 
the  road.  Tompkins  v.  Little  Rock  &  Ft.  S. 
R.  Co.  125  U.  S.  109,  8  Sup.  Ct.  Rep.  762, 

31:  615 

Cited  in  McKittrick  v.  Arlcanuis  C.  R.  Co.  152 

U.   8.   402,   38   L.  ed.  526,   14  Sup.   Ct.  Rep. 

061 — Mercantile-Trust  Co.  v.  Baltimore  &  O. 

R.  Co.  S2  Fod.  368. 

580.  The  statutory  lien  with  which  the 
stiite  of  Tennessee  was  invested,  upon  the 
issue  of  its  bonds  to  railroad  companies, 
under  it«  internal  improvement  law.s,  was 
created  solely  for  the  security  of  the  state, 
and   the  holders  of  the  bonds  arc  not  en- 


titled to  its  benefit    Tennessee  Bond  Caaei^ 
114  U.  8.  663,  5  Sup.  Ct  Rep.  974,  1098, 

29:281 


581.  The  judiciary  of  the  state  cannot 
force  bonds  or  contracts  of  a  state  without 
the  consent  of  the  state;  and  the  courts  of 
tne  United  States  are  expressly  prohibited 
from  exercising  such  a  jurisdiction.  Bank 
of  Washington  v.  Arkansas,  20  How.  530, 

15:  993 
Cited  in  State  ex  rel.  Hart  v.  Bartce,  33  La. 
Antk.  504 — State  ex  rel.  New  York  Guaranty 
A  I.  Co.  V.  JumeU  38  La.  Ann.  840. 

582.  Where  state  bonds  in  aid  of  a  rail- 
road, which  the  company  has  accepted  and 
used,  are  held  void,  neither  the  state  nor  its 
bondholders  can  sequester  income  arising 
from  such  a  road  in  the  hands  of  a  new 
company,  organized  by  its  purchasers  on 
mortgage  foreclosure.  Tompkins  v.  Little 
Rock  &  Ft.  S.  R.  Co.  125  U.  S.  109,  8  Sup. 
Ct  Rep.  762,  31 :  615 

583.  If  the  owner  of  state  bonds  did  not 
direct  their  sale,  and  they  were  not  sold  on 
his  account,  even  if  there  had  been  a  power 
of  attorney  to  the  agent  selling,  containing 
an  authority  to  sell,  the  circumstances  would 
impose  upon  the  holder  the  necessity  of 
showing  there  was  no  collusion  with  the 
agent     Combs  ▼.  Hodge,  21  How.  397, 

16:  115 

584.  Bonds  issued  under  La.  act  of  1871, 
in  payment  of  capital  stock  of  a  railroad 
corporation,  purchased  in  order  to  reliere 
tne  state  from  a  former  passible  but  secured 
liability  as  indorser  of  the  bonds  of  the 
same  corporation,  are  void  as  creating  a  new 
indebtedness  within  the  prohibition  of  new 
indebtedness  made  by  constitutional  amend- 
ment in  1870.  Williams  v.  Louisiana,  103 
U.  S.  637,  26:  595 

Implied  warranty  of  validity. 

585.  The  implied  warranty  of  the  exist- 
ence of  the  thing  sold  on  the  sale  of  a  credit 
or  incorporeal  right,  created  bv  La.  Civ. 
Code,  §  2646,  applies  on  a  sale  of  state 
bonds  negotiable  in  form,  and  includes  a 
warranty  that  they  are  existing  obligations. 
Meyer  v.  Richards,  163  U.  S.  385,  16  Sup. 
Ct.  Rep.  1148,  41:  199 

586.  An  implied  warranty  of  the  validity 
of  state  bonds  as  existing;  obligations  arises 
on  a  sale  of  such  .bonds  having  the  genuine 
signatures  of  state  officers  and  the  seal  of 
the  state  thereon,  and  appearing  on  their 
face  to  be  valid  (and  which  are  believed 
by  both  parties  to  the  sale  to  be  valid),  bat 
which  have  been  stricken  with  nullity  by  the 
Constitution  of  the  state.  Meyer  v.  Rich- 
ards, 163  U.  S.  385,  16  Sup.  Ct  Rep-  1148, 

41:199 

Cited  in  Nashua  Iron  A  Steel  Co.  v.  Rroah,  S3 

C.  C.  A.  459,  50  U.  S.  App.  461,  91  Fed.  216L 

587.  Where  a  railroad  company  sold 
bonds  of  a  state  indorsed  by  the  company 
with  iU  certificate  that  the  state  held  the 
first  mortgage  bonds  of  the  company  for  a 
like  amoitnt  as  security  to  the  bolder,  the 
certificate   is  equivalent  to  an  indorsement 
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hj  tlie  company,  and  a  guaranty  that  the 
bonds  were  genuine  and  the  valid  ohliga- 
tions  of  the  state,  and  the  company  is 
estopped  from  denying  their  validity  al- 
though the  bonds  are  unconstitutional.  Flor- 
ida C.  R.  Co.  V.  Schutte,  103  U.  S.  118, 

26:  327 
Cited  in  Trask  v.  Jacksonville,  P.  &  M.  R.  Co. 
124  U.  S.  516,  31  L.  ed.  522,  8  Sup.  Ct.  Rep. 
574— Smith  v.  R.  Co.  43  Fed.  731— Louis- 
ville Trust  Co.  V.  Louisville,  N.  A.  &  C.  R. 
Co.  22  C.  C.  A.  404,  43  U.  S.  App.  550,  75 
Fed.  458 — Charleston  v.  Caulfleld,  19  S.  C. 
207. 

Fanding  bonds. 

Validity  of  Funding  Bonds  as  Exceed- 
ing Debt  Limit,  see  States,  213. 

588.  The  authority  of  the  territory  of 
''  Arizona  to  issue  funding  bonds  under  the 
act  of  Congress  of  June  6,  1896  (29  Stat, 
at  L.  262,  chap.  339),  which  provides  that 
certain  indebtedness  *'may  be  funded  .  .  . 
until  January  1,  1897,"  is  not  limited  to  the 
issuance  of  the  funding  bonds  before  that 
date,  but  is  limited  to  the  issue  of  such 
bonds  for  indebtedness  that  had  accrued 
prior  to  that  date.  Schuerman  v.  Arizona, 
184  U.   S.  342,  22   Sup.  Ct.  Rep.  406, 

46:580 

589-590.  Funding  bonds  issued  by  Ari- 
zona in  place  of  county  bonds,  under  the 
act  of  Congress  of  June  6,  1896  (29  Stat,  at 
L.  262,  chap.  339),  are  not  invalid  because 
the  county,  after  requesting  their  issue, 
withdrew  the  request  before  the  bonds  were 
issued,  since  the  request  or  consent  of  the 
county  was  not  requisite  to  their  issue  un- 
der the  statute.  Schuerman  v.  Arizona, 
184  U.  S.  342,  22  Sup.  a.  Rep.  406, 

46:580 


VII.  United  States  Bonds, 

Corporate  Bonds  Indorsed  or  Guaranteed  by 
State,  see  supra,   130,  131,   138. 

Liability  of  Bank  with  which  Bonds  are 
Specially  Deposited,  see  Banks.  109. 

United  States  Bonds  as  Negotiable  Paper, 
see  Bills  and  Notes,  36. 

Claims  for  Wrongful  Cancelation,  see 
Claims.  7. 

Not  Exempted  from  Federal  Inheritance 
Tax,   see   Internal   Revenue,   153. 

Payment  of  Government  Bonds  Issued,  in 
Aid  of  Railroad,  see  Railroads.  20-25. 

Lien  of,  on  Railway,  see  Railroads.  144. 

Rights  of  Transferee  of  Bonds  Held  by  Re- 
bellious State,  see  States.  358-362. 

Jurisdiction  of  Supreme  Court  over  Suit  by 
State  to  Recover  Bonds  Owned  by  It, 
see  Supreme  Court  of  the  United 
States,  100. 

State  Taxation  of,  see  Taxes,  I.  c.  2.  d. 

Right  to  Levy  on,  to  Pay  Tax  on  Other 
Property,  see  Taxes,  243. 

Inheritance  Tax  on,  see  Taxes,  728a,  728b. 

591.  A  government  "5-20  bond''  becomes, 
after  the  maturity  of  a  call  for  redemption, 


payable  at  the  option  of  the  holder  on  de- 
mand, but  without  future  interest,  at  any 
time  prior  to  the  day  fixed  for  ultimate 
payment,  when  it  becomes  unconditionally 
lue.  Morgan  v.  United  States,  113  U.  S. 
476,  5  Sup.  a.  Rep.  688,  28:  1044 

592.  The  government  bonds  known  as 
••five-twenty  bonds"  are  governed  by  the 
rules  of  the  law  merchant  regulating  nego- 
tiable securities,  modified  only,  if  at  all,  by 
the  laws  of  the  United  States  under  the 
authority  of  which  they  were  created  and 
put  in  circulation;  and  of  those  laws,  and 
of  whatever  was  lawfully  done  or  declared 
by  the  government  or  its  officers  in  pursu- 
ance of  them,  every  holder  must  be  con- 
clusively presumed  to  have  had  knowledge. 
Morgan  v.  United  States,  113  U.  S.  476,  5 
Sup.  Ct.  Rep.  588.  28:  1044 
Cited  in  Morton  &  Bliss  v.  New  Orleans  &  S.  R. 

Co.    79   Ala.    600. 

593.  The  fact  that  interest  on  United 
States  bonds  was  to  cease  to  accrue  three 
months  after  the  date  of  the  call  for  re- 
demption has  no  tendency  to  discredit  the 
bonds  or  affect  the  title  of  a  bona  fide  pur- 
chaser for  value  in  the  due  course  of  trade. 
Morgan  v.  United  States,  113  U.  S.  476^ 
5  Sup.  Ct.  Rep.  588,  28:  1044 

594-5.  No  presumption  of  dishonor  arises 
to  affect  the  title  of  a  holder  of  United 
States  bonds,  acquired  by  a  bona  fide  pur- 
chaser for  value  prior  to  the  date  fixed  in 
the  bonds  themselves  for  their  ultimate  pay- 
ment. Morgan  v.  United  States,  113  U.  S. 
476,  5  Sup.  Ct.  Rep.  588,  28:  1044 

596.  The  position  taken  in  Texas  v.  White, 
that  the  legislature  of  Texas,  while  the 
state  was  owner  of  United  States  bonds  in* 
volved  in  that  case,  could  limit  their  ne- 
gotiability by  an  act  of  legislation,  of  which 
all  subsequent  purchasers  were  charged  with 
notice,  although  the  bonds  on  their  face 
were  pavable  to  bearer,  overruled.  Morgnn 
V.  United  States,  113  U.  S.  476,  5  Sup.  Ct. 
Rep.  588,  28:  1044 

597.  When  a  state  by  public  statute  re- 
quires the  indorsement  of  its  governor  as  a 
prerequisite  to  the  valid  transfer  of  United 
States  bonds  belonging  to  it,  no  presump- 
tion arises,  from  the  absence  of  that  in- 
dorsement alone,  that  particular  bonds  had 
been  issued  without  authority  and  for  an 
unlawful  purpose,  except  as  to  bonds  issued 
in  aid  of  the  Rebellion.  Huntington  v. 
Texas,  16  Wall.  402,  21 :  316 

Overdue  bonds. 

Interest  after  Maturity,  see  supra,  591, 
593. 

Federal  Taxation  of  Government  Bonds 
Which  Are  Mortgage  Lien  on  Rail- 
road Property,  see  Internal  Rev- 
enue, 124. 

5S8-9.  Five-twenties  and  similar  bonds  of 
the  United  Stites,  notwithstanding  tlie  ma- 
turity of  a  call  for  redemption,  are  not  over- 
due in  the  commercial  sense  till  after  the 
day  of  unconditional  payment.     Morgm   v. 
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United  States,  113  U.  S.  476,  5  Sup.  Ct.  Rep. 
588,  28:  1044 

600.  A  party  buying  United  States  bonds 
with  overdue  and  unpaid  coupons  takes  sub- 
ject to  the  rights  of  antecedent  holders  to 
the  same  extent  as  in  otner  paper  bought 
after  its  maturity.  Texas  v.  White  (Texas 
V.  Hardenberg)  10  Wall.  68,  19:  839 
died  In  First  Nat.  Bank  v.  Texas,  20  Wall.  83, 

22  L.  ed.  206 — Huntington  v.  Texas.  16  Wall. 
410,  21  L.  ed.  317— Morgan  v.  United  States, 
113  U.  S.  493,  28  L.  ed.  1050.  5  Sup.  Ct.  Rep. 
588 — United  States  v.  Vermilye,  10  Blatchf. 
288,  Fed.  Cas.  No.  16,018— Rtheridge  ▼.  Gal- 
lagher, 55  Miss.  469— Walker  7.  Wilson,  79 
Tex.  188,  16  S.  W.  402. 

601.  The  rule  that  purchasers  of  overdue 
obligations  take  nothing  but  the  right  and 
title  of  their  vendors  applies  to  a  transfer 
of  bonds  of  the  United  States  after  they 
have  become  redeemable,  where  no  distinc- 
tion between  redeemability  and  payability 
is  made  by  the  law  and  shown  on  the  face 
of  the  bonds.    Texas  v.  White,  7  Wall.  700, 

19:  227 
Umiled  in  Morgan  ▼.  United  SUtes.  113  U.  S. 
491,  28  L,  ed.  1049,  6  Sup.  Ct.  Rep.  588. 

died  In  Von  Hoffman  v.  United  States,  18  Ct. 
CI.  899 — Vermilye  v.  Adams  Exp.  Co.  21 
Wall.  145,  22  L.  ed.  611— United  States  v. 
Vermilye,  10  Blatchf.  288,  Fed.  Cas.  No.  16,- 
618. 

602.  The  position  taken  in  Texas  v.  White, 
that    negotiable    government    securities,    re- 


deemable at  the  pleasure  of  the  government 
after  a  specified  day,  but  in  which  no  date 
is  fixed  for  final  payment,  cease  to  be  ne- 
gotiable as  overdue  after  the  day  named 
when  they  first  become  redeemable,  is  lim- 
ited to  cases  where  the  title  of  the  pur- 
chaser is  acquired  with  notice  of  the  defect 
of  title,  or  under  circumstances  which  dis- 
credit the  instrument,  such  as  would  affect 
the  title  to  negotiable  paper  on  demand, 
when  purchased  after  an  unreasonable  length 
of  time  from  the  date  of  issue.  There  is 
also  expressly  excepted  from  the  rule  of 
decision  in  that  case,  and  out  of  the  class 
of  overdue  obligations  to  which  it  is  applied, 
those  in  which  a  distinction  between  redeem- 
ability and  payability  is  made  by  law  and 
shown  on  the  face  of  the  bonds.  Morgan  t. 
United  States,  113  U.  S.  476,  5  Sup.  Ct.  Rep. 
588,  28:  1044 

Rights   of   purchaser  of  stolen   bonds. 

Right  of  Purchaser  of  Stolen  Treasury 
Notes,  see  Bills  and  Notes,  280. 

603.  The  title  of  a  bona  fide  purchaser 
for  value  of  stolen  five-twenty  bonds  of  the 
Lnited  States,  which  had  been  purchased  by 
him  after  the  call  for  their  redemption  had 
matured,  is  better  than  that  of  tne  owner 
trom  whom  they  were  stolen.  Morgan  v. 
United  Stotes,  113  U.  S.  476,  5  Sup.  Ct.  Rep. 
588,  28:  1044 

Cited  In  Brown  ▼.  United  States,  20  Ct.  CI.  41*0 

— Wylle  7.  Missouri  P.  B.  Co.  41  Fed.  626. 
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